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GATTON  T.  FISCAL  COURT  OV  DAVIESS 

COUNTI  et  aL 
(Court  of  Appeals  of   Kentucky.     March  24, 

L  CoNsnTnnoNAi,  Law  €=»12  —  Countibb 

»=>151  —   STA-njTKS  <8=5»230  —  Highway 

Bonds— CoNSTBUCTioN. 
Const  i  157,  Umits  the  tax  rate  for  coun- 
ties and  taxing  districts  to  60  cents  on  the 
$100,  and  declares  that  no  county  shall  become 
indebted  for  any  purpose  to  an  amount  exceed- 
ing its  income  and  revenue  for  that  year  -with- 
out the  assent  of  two-thirds  of  the  voters  voting 
at  an  election  to  be  held  for  that  purpose,  ejec- 
tion 157a  authorizes  the  pledging  of  the  credit 
of  the  commonwealUi  to  any  county  for  public 
read  purposes,  and  authorizes  counties  to  incur 
>n  indebtedness  not  in  excess  of  5  per  cent,  of 
tbe  value  of  the  taxable  property  therein  for 
inch  purposes,  provided  the  indebtedness  is  sub- 
mitted to  the  voters  for  their  ratification  in 
•uch  manner  as  provided  for  by  law,  and  that 
when  such  indebtedness  is  incarred,  the  county 
may  levy  an  amount  not  exceeding  20  cents  on 
the  $100  in  addition  to  the  rate  allowed  by  sec- 
tion 157.  Section  158  limits  the  indebtedness  of 
conn  ties  to  2  per  cent,  of  the  value  of  the  tax- 
able property.  Section  157a  was  an  amend- 
nent  to  the  Constitution  adopted  in  1909,  18 
to™  after  the  adoption  of  the  Constitution. 
fftld,  that  as  an  amendment  to  a  constitution 
or  statute  te  not  to  be  construed  as  if  it  had 
been  part  of  tbe  origin^,  but  as  having  the  same 
*ffe(*t  as  a  codicil  to  a  will,  section  157  of  the 
Cflnslitution  requirin;;  ratification  by  two-thirdH 
of  the  electors  of  a  county  to  the  incurring  of 
indebtedness,  has  no  apph'cation  to  tfa«  incurring 
of  indebtedness  for  road  purposes  tftider  sec- 
tion 15Ta,  such  section  clearly  not  requiring 
oore  than  a  majority.  • 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  JS  9:  Dec.  Dig.  19=012;  Coun- 
ties. Cent  Dig.  «)  166.  218;  Dec.  Dig.  (8==>151 ; 
Statutes.  Cent.  Dig.  $  311;  Dec.  Dig.  <8=»230.] 
2.  Elections  €=»237— Rbbxtlt— Appboval  by 

Majobity. 
In  the  absence  of  some  statutory  require- 
ment to  the  contrary,  the  result  of  an  election 
I'!  determined  by  the  majority  of  the  electors. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  H  210-215;  Dec.  Dig.  ©=237.] 

Turner,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Daviess  County. 

Suit  by  Henry  Gatton,  suing  for  himself 
Md  others,  against  the  Fiscal  Court  of  Da- 
Tiess  County  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.     Afflrmed. 

Albert  B.  Oberst,  of  Owensboro,  for  appel- 
lant James  3.  Sweeney,  H.  A.  Blrkhead,  and 
W".  P.  Sandidge,  all  of  Owensboro,  for  ap- 
pellees. 


MILLER,  O.  3.  A  special  election  wan  reg- 
ularly called,  and  held  in  Daviess  county  on 
June  22,  1916,  upon  a  pKHMcdUon  to  Issue 
bonds  of  the  par  value  of  ?600,000,  for  the 
purpose  of  building  roads  and  bridges.  In  that 
county.  The  election  commlsslonera  canvass- 
ed the  vote  and  reported  to  the  county  court 
that  4,373  votes  were  cast  for  the  proposition, 
and  2,445  against  it.  It  win  thus  be  seen  that 
the  proposition  to  issue  bonds  obtained  the 
assent  of  a  majority,  but  not  of  two-thirds  of 
the  electors  who  voted  at  said  election.  Con- 
ceiving that  under  the  Constitution  and  the 
laws  of  the  state  of  Kentucky  it  required  the 
consent  of  two-thirds  of  the  participating  vot- 
•ers  to  carry  the  bond  proposition,  the  appel- 
lant, Oatton,  acting  for  himself  and  on  behalf 
of  the  other  taxpayers  of  Daviess  county,  fil- 
ed this  suit  on  December  30,  1915,  against 
the  fiscal  court  of  Daviess  county  and  Its  in- 
dividual members,  seeking  to  enjoin  them 
from  issuing  bonds  pursuant  to  tb«  election. 
It  is  conceded  by  all  parties  that  all  the  nec- 
essary preliminary  8tei»  relating  to  the  call- 
ing and  holding  tbe  election,  canvassing  and 
reporting  the  result  thereof,  were  regular, 
and  satisfied  the  statute  in  every  respect,  and 
that  the  only  question  for  decision  relates  to 
the  proportion  of  the  total  vote  cast  that  is 
necessary  to  authorize  the  issual  of  bonds  for 
road  purposes;  the  plaintiff  contending  that 
it  required  a  two-thirds  vote,  while  the  de- 
fendants Insist  that  the  majority  vote  ob- 
tained was  sufficient.  The  circuit  court  ac- 
cepted the  view  of  the  defendants,  and  dis- 
missed the  petition  and  from  that  ruling  the 
plaintiff  appeals. 

Tbe  determination  of  this  controversy  de- 
pends upon  the  interpretation  that  is  to  be 
placed  upon  section  157a  of  the  Constitution, 
when  read  fn  connection  with  sections  167 
and  158  of  that  instrument.  Those  three  sec 
tions  rejid  as  follows: 

"157.  The  tax  rate  of  citiea,  towns,  counties, 
taxing  districts  and  other  municipalities,  for 
other  than  school  purposes,  shall  not,  at  any 
time,  exceed  the  following  rates  upon  the  value 
of  the  taxable  property  therein,  vis.:  For  all 
towns  or  cities  having  a  population  of  fifteen 
thousand  or  more,  one  dollar  and  fifty  cents  on 
the  hundred  dollars ;  for  all  towns  or  cities  hav- 
ing less  than  fifteen  thousand  and  not  less  than 
ten  thousand,  one  dollar  cm  the  hundred  dollars ; 
for  all  towns  or  citiea  having  less  than  ten 
thousand,  seventy-five  cents  on  the  hundred  dol- 
lars ;  and  for  counties  and  taxing  districts,  fifty 
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cents  on  the  hiindre<}  dollars;  unless -it  should 
be  neceestCry  to  enable  such  city,  tawi,  county, 
or  taxing  district  to  pay  the  interest  on,  ana 
provide  a  sinking  fund  for  the  extinction  of  in- 
debtedness contracted  before  the  adoption  of  this 
Constitution..  No  connty,  city,  town,  taxing  dis- 
trict, or  other  munieipiility  shali  be  authorized 
or  permitted  to  become  indebted,  in  any  manner 
or  for  any  purpose,  to  an  amount  exceeding,  in 

_  any  year,  the  income  and  revenue  provided  for 

'  such  year,  without  the  assent  of  two-thirds  of 
the  voters  thereof,  voting  at  an  election  to  be 
held  for  that  purpose;  and  any  indebtedness 
contracted  in  violation  of  this  section  shall  be 
void.  Nor  shall  such  contract  be  enforceable 
by  the  person  with  whom  made ;  nor  shall  such 
municipality  ever  be  authorized  to  assume  the 
same. 

"157a.  The  credit  of  the  commonwealth  may 
be  given,  pledged  or  loaned  to  any  county  of  the 
commonwealth  for  public  road  purposes,  and 
any  county  may  be  permitted  to  Incur  an  indebt- 
edness in  any  amount  fixed  by  the  county,  not  in 
excess  of  five  per  centum  of  the  value  of  the  tax- 
able property  therein,  for  public  road  purposes 
in  said  county,  provided  said  additional  in- 
debtedness is  submitted  to  the  voters  of  the 
county  for  their  ratification  or  rejection  at  a 
specif  election  held  for  said  purpose,  in  such 
manner  as  may  be  provided  by  law  and  when 
any  such  Indebtedness  is  incurred  by  any  coun- 
ty said  comity  may  levy,  in  addition  to  the  tax 
rate  allowed  under  section  157  of  the  Constitu- 
tion of  Kentucky,  an  amount  not  exceeding 
twenty  cents  on  the  one  hundred  dollars  of  the 
assessed  valuation  of  said  county  for  the  purpose 
of  paying  the  interest  on  said  indebtedness  and 
providing  a  sinking  fund  for  the  payment  of 
said  indebtedness. 

"168.  The  respective  cities,  towns,  counties, 
taxing  districts  and  municipalities  shall  not  be 
authorized  or  permitted  to  incur  indebtedness  to 
an  amount,  including  existing  indebtedness,  in 
the  aggregate  exceeding  the  following  named 
maximum  "percentages  on  the  value  of  the  tax- 
able property  therein,  to  be  estimated  by  the 
assessment  next  before  the  last  assessment  pre- 
vious to  the  incurring  of  the  indebtedness,  viz.: 
Cities  of  the  first  and  second  classes,  and  of  the 
third  class  having  a  population  exceeding  fifteen 
thousand,  ten  per  centum;  <dties  of  the  third 
class  having  a  population  of  less  than  fifteen 
thousand,  and  cities  and  towns  of  the  fourth 
class,  five  per  centum ;  cities  and  towns  of  the 
fifth  and  sixth  classes,  three  per  centum;  and 
counties,  taxing  districts  and  other  municipali- 
ties, two  per  centnm:  Provided,  any  city,  town, 
county,  taxing  district  or  other  municipality 
may  contract  an  indebtedness  in  excess  of  such 
limitations  when  the  same  has  been  authorized 
ander  laws  ia  force  prior  to  the  adoption  of  this 
Constitution,  or  when  necessary  for  the  com- 
pletion of  and  payment  for  a  public  improvement 
undertaken  and  not  completed  and  paid  for  at 
the  time  of  the  adoption  of  this  Constitution: 
And  provided  further,  if,  at  the  time  of  the  adop- 
tion of  this  Constitution,  the  aggregate  indebted- 
ness, bonded  or  floating,  of  any  city,  town,  coun- 
ty, taxing  district  or  other  municipality.  Includ- 
ing that  which  it  has  been  or  may  be  authoriz- 
ed to  contract  as  herein  provided,  shall  exceed 
the  limit  herein  prescribed,  then  no  such  dty  or 
town  shall  be  authorized  or  permitted  to  in- 
crease its  indebtedness  in  an  amount  exceeding 
two  per  centum,  and  no  such  county,  taxing 
district  or  other  municipality,  in  an  amount  ex- 
ceeding one  per  centum,  in  the  aggregate  upon 
the  value  of  the  taxable  property  tlierein,  to  be 

■  ascertained  as  herein  provided,  until  the  aggre- 
gate of  its  indebtedness  shall  have  been  reduced 

•below  the  limit  herein  fixed,  and  thereafter  it 
shall  not  exceed  the  limit,  unless  in  case  of  emer- 
gency, the  public  health  or  safety  should  so  re- 
quire. Nothing  herein  shall  prevent  the  issue  of 
renewal  bonds,  or   bonds  to  fund   the   floating 


indebtedness  of  any  city,  town,  ooan<7,  taxing 
district  or  other  monicipaU^." 

Sections  157  and  158,  snpra,  were  parts 
of  the  present  Constitution  of  Kentucky, 
adopted  in  1891;  while  section  197a  is  an 
amendment  to  the  Coiistitutl«it,  and  was 
adopted  by  the  people  In  1909.  Previous  to 
this  amendment,  the  maximum  indebtedness 
which  any  county  could  incur  for  all  pur- 
poses was  limited,  by  section  158  of  the  Con- 
stitution, to  an  aggregate  sum  not  exceeding 
2  per  cent,  of  the  assessed  value  of  the  prop- 
erty In  the  county;  and  by  section  157,  su- 
pra, it  was  farther  provided  that  the  tax  rate 
of  a  county,  to  be  levied  for  all  purposas  oth- 
er than  school  purposes,  should  not,  at  any 
time,  except  to  pay  pre-existing  debts,  ex- 
ceed 50  cents  on  each  $100  of  the  assessed 
value  of  the  property  in  the  county;  and 
no  county  had  authority  to  become  Indebted, 
in  any  manner  or  for  any  purpose,  in  excess 
of  the  income  and  revenue  for  the  year, 
"without  the  assent  of  two-thirds  of  the  vot- 
ers thereof,  voting  at  an  election  to  be  held 
for  that  purpose";  and,  any  Indebtedness 
contracted  in  violation  of  section  157,  should 
be  void. 

[1]  So,  to  state  it  briefly,  the  tax  rate  of 
a  county,  except  for  school  purposes,  was 
limited  to  50  cents  on  each  $100  of  taxable 
property;  and  the  indebtedness  of  a  county 
for  any  year  was  limited  to  its  income  for 
that  year,  unless  two-thirds  of  the  participat- 
ing voters  thereof  should  consent  to  exceed 
the  prescribed  limit  And  the  extent  of  the 
possible  Indebtedness  of  a  county  was  fur- 
ther restricted  to  2  per  centum  of  its  taxable 
property. 

It  was  found  from  experience,  however, 
that  these  constitutional  restrictions  pre- 
vented many  counties  in  the  state  from  con- 
structing and  maintaining  adequate  roads, 
because  of  the  difllculty  encountered  in  ob- 
taining the  assent  of  two-thirds  of  the  elec- 
tors voting  upon  that  proposition.  Further- 
more, It  may  fairly  be  inferred  from  the 
adoption  of  section  157a  that  the  public  bad, 
from  nearly  20  years'  experience,  reached  the 
conclusion  that  the  construction  of  public 
roads  in  the  state  was  manifestly  of  so  great 
and  urgent  Importance  as  to  place  an  indebt- 
edness created  for  that  purpose  upon  a  foot- 
ing different  from  ordinary  debts,  created 
and  restricted  under  sections  157  and  158  of 
the  Constitution. 

Appellant  contends,  however,  that  section 
157a  should  be  considered  merely  as  an 
amendment  to  section  157,  and  read  in  con- 
nection with  it,  and  that,  when  so  read,  the 
limitation  of  section  167,  reQuirlng  a  two- 
thirds  vote  should  be  applied  to  section  157a, 
because  section  157a  makes  no  express  at- 
tempt to  change  that  feature  of  section  167. 
Evidently,  however,  in  adopting  section  157a, 
the  people  intended  to  make  more  than  minor 
changes  concerning  the  creation  of  debts 
for  road  purposes.     Section  157a  is  radical 
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In  tts  satorc  B7  oontrastlnK  secUon  UT 
mth  section  USTa,  it  wlU  be  noticed:  (1)  That 
Uie  latter  aectlOD  contains  the  new  provision 
tlut  tbe  credit  of  tlie  oommonwealth  may  be 
giTen,  pledged,  or  loaned  to  the  counties  of 
tbe  commonwealth  for  public  road  purposes ; 
(:')  that  the  amount  of  ludebtednees  which 
an;  coanty  was  permitted  to  incur  was  raised 
from  2  per  centum  upon  the  taxable  property 
of  the  county  as  provided  by  section  158,  to 
5  per  centum  of  the  value  of  the  taxable 
property  of  the  county;  (3)  that  instead  of 
requiring  an  indebteUnesa  of  that  amount  to 
be  aathoriBed  by  a  vote  of  two-thirds  of  tbe 
(lectors  of  tbe  county  voting  on  tbe  quea- 
tioD  at  a  general  election,  section  167a  pro- 
tides  that  such  additional  Indebtedness  may 
be  Incurred  when  it  was  submitted  to  the 
"Voters  of  tbe  county"  for  their  ratification 
or  rejection ;  (4)  at  a  special  election  held 
for  tbat  purpose,  In  such  manner  as  may  be 
proTided  by  law;  and  (5)  that  whei)  the  as- 
sent of  the  voters  of  tbe  county  was  so  ob- 
tained, the  county  might  levy,  "in  addition 
to  the  tax  rate  allowed  under  section  157  of 
tbe  Constitution,"  an  amount  not  exceeding 
20  cents  on  the  f  100  of  the  assessed  valuation 
of  tbe  pr(V>erty  of  the  county.  These  con- 
stitute radical  cbanges,  widely  departing 
from  the  scheme  provided  by  sections  167  and 
13$  of  the  Clonstitutlon.  Tbe  rtUe  for  con- 
stralng  constitutional  amendments  Is  stated 
in  8  Cyc.  749,  as  follows: 

"Amendments  to  Constitutioiui  or  statutes  are 
not  regarded  as  if  they  had  been  parts  of  the 
original  instruments,  but  are  considered  rather 
in  the  nature  of  codicils  or  second  instruments, 
iltering  or  rescinding  the  originals  to  the  ex- 
tnc  to  which  they  are  In  conflict,  and  of  coarse 
are  to  be  treated  as  having  a  force  superior  to 
tli«  originals  to  the  extent  of  such  conflict.  If 
a  constitutional  amendment  does  not,  in  terms, 
eipressly  repeal  a  constitutional  provision,  yet 
if  it  covers  uie  same  subject  provided  for  in  such 
Providian,  tbe  amendment  will  be  regarded  as  a 
substitute  for  it  and  as  suspending  It ;  and  the 
une  rule  applies  to  statutes." 

Applying  this  rule  of  construction  to  the 
case  before  us,  we  must  give  to  section  167a 
a  snperlor  force  wherever  it  conflicts  With 
section  157  of  the  Constitution,  This  re- 
sult necessarily  follows,  since  the  purpose 
in  adopting  the  amendment  was  to  change 
the  original  instrument,  and  tbe  changes  in- 
tended are  shown  by  tbe  conflicting  provi- 
sions  between  the  old  and  the  new  consti- 
tutional provisions.  This  idea  was  aptly  ex- 
pressed by  this  court  In  the  following  ex- 
tract from  the  opinion  in  Mitchell  v.  Knox 
Comity  Fiscal  C!ourt,  165  Ky.  550,  177  8.  W. 
279: 

"It  i«  further  insisted,  however,  that  the  levy 

anil  donation  of  this  tax  to  the  counties  for 
I'Ublic  road  purposes  violates  that  portion  of  sec- 
lion  177  of  the  Constitution  which  forbids  the 
rommonwealtb  from  constructing  a  railroad  or 
other  highway.  This  objection  overlooks  the 
amendment  to  the  Constitution  (section  157a), 
»liich  expressly  permits  the  commonwealth  to 
live  its  credit  and  resources  to  it  counties  in  aid 
°f  tbeir  public  roads,  even  though  it  should  be 
""oceiled,  for  the  sake  of  the  argument,  that  the 
a<^  of  tbe  state,  in  this  respect,  amount  to  the 


ooostraetioB  of  a  hi(}iwar>  Section  167a,  being 
an  amendment  to  tne  Constitution,  necessarily 
annuls  any  and  all  former  provisions  of  that 
insti-ument  which  conflict  with  it;  and  since  it 
permits  the  state  to  give  its  aid  to  the  building 
of  county  roads,  it  cannot  be  said  to  violate 
section  177,  which  was  intended  to  be  changed 
in  this  respecL" 

And,  in  the  later  case  of  Bowman  y.  Fay- 
ette County,  168  Ky.  629,  W2  S.  W.  633,  we 
further  said: 

**The  manner  provided  by  the  legislative  au- 
thority to  carry  Into  effect  the  provisions  of 
section  167a,  supra,  is  section  4307,  Kentucky 
Statutes,  Carroll,  1916,  and  the  requirements  of 
this  section  seem  to  have  been  literally  fol- 
lowed by  the  people  and  officials  of  Fayette 
county  in  obtaining  the.  authority  to  incur  the 
proposed  indebtedness,  and  to  issue  and  sell  the 
bonds  Sought  to  b«  enjoined.  Section  4307, 
supra,  provides  for  the  holding  of  an  election 
'on  some  day  named  in  paid  petition  not  earlier 
than  sixty  days  after  said  application  is  lodged 
with  the  judge  of  said  court.  It  further  pro- 
vides that  at  said  election  every  legal  voter  of 
the  county  shall  be  authorized  to  vote.  It  will 
be  observed  that  neither  the  constitutional  provi- 
sion nor  the  statute  adopted  to  carry  into  effect 
its  providons  reonires  more  than  a  majority  of 
those  voting  at  the  election  to  give  their  assent 
in  order  to  authorize  the  indebtedness  to  be  in- 
curred." 

Constitutional  amendments  being  in  tbe 
nature  of  codicils  to  wills,  or  second  instru- 
ments, their  sole  purpose  is  to  change  tbe  in- 
strument they  attempt  to  amend;  otherwise  ' 
there  would  be  no  reason  for  the  amendment 
We  must  therefore  look  to  tbe  language  of 
section  157a  for  its  meaning  on  every  subject 
of  which  it  treats.  The  text  of  section  167 
being  explicit  in  requiring  the  assent  of  two- 
thirds  of  tbe  voters  in  creating  an  indebted- 
ness for  any  purpose,  bbw  can  'it  be  said  that 
the  text  of  section  167a  is  any  less  explicit 
when  it  provides  that  an  indebtedness  for 
public  road  purposes  may  be  created  upon  its 
submission  to  and  approval  by  "tbe  voters  of 
the  county"?  So,  the  question  recurs:  May 
the  assent  of  tbe  voters  of  the  county  be  ex- 
pressed by  a  majority  ot  such  voters,  or  Is  a 
greater  pr<q[>ortion  required? 

[2]  It  is  an  elementary  proposition  in 
American  law  that.  In  tbe  absence  of  some 
statutory  requirement  to  tbe  contrary,  the 
result  of  an  election  is  determined  by  a  ma- 
jority of  the  electors.  In  most  states,  where 
there  are  more  than  two  candidates,  a  plu- 
rality of  votes  is  sufficient  to  elect,  in  the.  ab- 
sence of  some  constitutional  requirement  ui>- 
on  tbe  subject.  When,  therefore,  section 
157a  made  at  least  four  other  radical  chang- 
es, when  compared  with  section  16t,  we  see 
no  reason  to  assume  that  the  language  pro- 
viding for  tbe  assent  of  the  voters  was  not 
also  intentionally  changed  in  its  application 
to  the  subject  of  public  roads.  To  hold  other- 
wise, we  would  have  to  assume  that  it  was 
not  Intended  to  give  to  the  words  there  used 
their  ordinary  atid  legal  significance.  We 
are  clearly  of  the  opinion,  therefore,  that  un- 
der section  167a  of  the  Constltation  an  in- 
debtedness for  public  road  purposte  may  be 
authorized  by  a  majority  of  tbe  voters  of  the 
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county  who  parttdp&te  to  an  election  upon 
tbat  questloD. 

Judgment  afElrmed;    the  whole  court  ait- 
ting. 

TURNBB,    J.,   dissmtlng. 


CLEABY,  County  Judge,  et  aL  t.  PIEPER. 

(Court  of  Appeals  of   Kentucky*     March  24, 
1916.) 

1.  Counties  e=»151— Bohds— Bumtpion. 

Under  Const,  i  157a,  an  indebtedness  .for 
road  purposes  may  be  created  by  a  majority  of 
the  Toters  of  a  county  who  participate  in  an 
election  on  that  subject. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i«  166,  218 ;    Dec.  Dig.  «=>151.] 

2.  Highways  e=5l25— Taxation— Limit. 

As  Const.  §  157a,  anthorizes  for  road  taxes 
a  levy  not  exceeding  20  cents  on  each  !flOO,  Ky. 
St.  S  4308,  authorizing  a  levy  of  SO  cents,  is 
invalid  in  bo  far  as  it  authorizes  a  levy  in  ex- 
cess of  the  Constitution,  though  it  is  valid  in 
so  far  as  the  20-cent  levy  is  authorized. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  S  382;    Dec.  Dig.  <S=125.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  Fred  Pleper  for  writ  of  manda- 
mus agatost  Walter  Cleary,  County  Judge, 
and  the  Fiscal  Court  of  Kenton  County. 
From  a  Judgment  for  plaintiff,  respondents 
appeal.    Reversed,  with  directions. 

F.  J.  Hanlon,  of  Covington,  for  appellants. 
S.  D.  Rouse,  R.  C.  Simmons,  and  H.  B.  Mac- 
koy,  all  of  Covtogton,  for  appellee. 

MILLER,  O.  J.  At  a  special  electioa  beld 
Norember  3,  1914,  in  Kenton  county,  upon  a 
proposition  to  issue  county  bonds  of  the  par 
Value  of  $150,000,  for  the  purpose  of  build- 
ing roads  and  bridges,  there  were  6,204  votes 
for  the  proposition,  and  3,527  against  it 
While  the  proposition  secured  a  majority  of 
the  votes  cast  at  the  election,  it  did  not  se- 
cure two-thirds  of  them.  On  March  6,  1916, 
the  appellee  Fred  Pleper,  filed  this  action 
against  Cleary,  the  county  Judge,  and  the 
fiscal  court  of  Kenton  county,  seeking  to 
compel  the  appellants,  by  mandamus,  to  is- 
sue the  bonds  which  he  claimed  they  were 
authorized  to  issue  by  vlxtue  of  the  Section. 
Thf  circuit  court  granted  the  relief  asked, 
and  the  defendants  appeal. 

[1]  We  considered  the  question  here  pre- 
sented at  some  length  in  the  case  of  Gatton 
V.  Fiscal  Court  of  Daviess  County,  this  day 
decided  and  reported  in  168  Ky.425,  184  S. 
W.  1,  wherein  we  beld  that  under  section 
157a  of  the  Constitution  an  indebtedness  for 
public  road  purposes  may  be  created  by  a 
majority  of  the  voters  of  the  county  who 
participate  in  the  election  upon  that  ques- 
tion. It  follows,  theieforoi  that  the  fiscal 
court  of  Kenton  County  was  authorized,  by 
the  Section,  to  Issue  the  bonds  in  questl<Hi. 

[2]  2.  In  entering  its  Judgment,  however. 


the  drcnit  court  w«nt  too  far  wben  it  re- 
quired the  fiscal  court  to  levy  a  tax  of  30 
cents  on  ea<di  $100  of  taxable  property  In 
the  county,  to  pay  the  toterest  and  principal 
of  the  bonds  which  they  had  been  directed 
to  issue.  While  it  is  true  that  section  430S 
of  the  Kentucky  Statutes  attempts  to  au- 
thorize a  levy  of  30  cents  on  each  $100  of 
taxable  property  for  the  purpose  of  paying 
the  Interest  and  principal  of  county  road 
bonds,  it  Is  clear  tbat  this  statute  violates 
section  167a  of  the  Constitution  to  the  extent 
that  it  authorizes  any  levy  exceeding  20 
cents  on  each  $100  of  taxable  property,  for 
the  purposes  Indicated.  It  was  so  expressly 
decided  in  Mitchell  v.  Knox  County  Fiscal 
Court,  165  Ky.  643,  177  S.  W.  279.  SecUon 
4.308  is  a  valid  statute,  however,  to  the  ex- 
tent that  It  authorizes  a  levy  tor  the  piir- 
poses  indicated  to  an  amount  not  exceeding 
20  cents  on  each  $100  of  taxaUe  property  in 
the  couply. 

For  this  error,  the  Judgment  is  reversed 
for  further  proceedtogs  consistent  with  tbls 
opinion. 


ARMSTRONG  v.  FISCAL  C0UB3P  OP  CAR- 

TEB  COUNTY. 

(Court  of  Appeals  of  Kentucky*     March  24, 
1916.) 

Counties  *=»151— Bonds— Issdanob. 

Under  Const  §  157a,  highway  bonds  may  be 
Issued  and  ratified  by  a  majority  of  those  votiner 
at  an  election  for  issuance. 

[Ed.  Note.— For  other  cases,  see  Countiea, 
Cent  Dig.  |S  166,  218;   Dec.  Dig.  «=»151.] 

Appeal  from  Circuit  Court,  Carter  County. 

Action  by  George  W.  Armstrong  against 
the  Fiscal  Court  of  Carter  County.  From 
a  Judgment  for  defendant,  plaintifC  appeals. 
Affirmed. 

See,  also,  162  Ky.  664,  172  S.  W.  972. 

Theobald  &  Theobald,  of  Grayson,  for  ap- 
pellant Thos.  S.  Yates,  of  Grayson,  for  ap- 
pellee^ 

MILLER,  O.  J.  At  an  election  held  In 
Carter  county,  on  April  17, 1916,  upon  a  prop- 
osition to  Issue  county  bonds  of  the  imr  val- 
ue of  $150,000,  for  the  purpose  of  building 
public  roads  and  bridges,  there  were  1,631 
votes  for  the  proposition  and  1,284  votes 
against  It  All  the  preliminary  proceedings. 
Including  the  canvass  of  the  vote  and  tlie 
certification  of  the  result  by  the  county  elec- 
tion commissioners,  were  regular.  On  March 
9,  1916,  this  suit  was  filed  by  George  W. 
Armstrong  against  the  fiscal  court  of  Car- 
ter county  and  the  members  thereof,  seek- 
ing to  enjoin  the  fiscal  court  from  issuing  the 
bonds  pursuant  to  the  election.  AppellRnt's 
contention  is  that  since  the  proposition  did 
not  receive  the  assent  of  two-thirds  of  the 
voters  who  participated  In  the  election,  the 
fiscal   court  was  without  authority,  under 
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section  157a  of  the  Constitution,  to  Issue  the 
bonds  In  qnestlon.  Hie  court  dismissed  Arm- 
strong's petition,  and  he  appeals.  This  court 
has,  however,  this  day  decided  this  precise 
question  contrary  to  the  contention  of  the 
appellant  Armstrong,  In  the  case  of  Oatton 
T.  nscal  Court  of  Daviess  County,  189  Ky." 
4^,  184  8.  W.  1.  Under  the  showing  made 
by  this  record,  the  fiscal  court  of  Carter 
connty  was  fully  authorized  to  issue  the 
bonds  in  qnestlon. 
Judgment  alBrmed. 

HAUII/rON  NAT.  BANK  v.  AMSTBR  et  aL 
(Snpreme  Court  of  Tennessee.    Match  14, 1916.) 

1.  STATtrras  «=>113(3)— StrBJKCTS  and  TrruES 
or  Acts— CoNBrrrnrzoif  AL  Rbstbicrons. 

Pub.  Acts  1906,  c.  480,  entitled  "An  act  to 
provide  for  the  organization,  admiasion  and  reg- 
Dlatlon  of  firatemal  beneficiary  associations, 
transacting  the  bnsinesa  of  life  insurance  and  to 
repeal  all  laws  in  conflict  with  the  pioviaions  of 
tliis  act,"  does  not  violate  Const,  art  2,  {  17, 
whicli  provides  that,  "No  bill  shall  become  a 
Inw  which  embraces  more  than  one  subject,  that 
subject  to  be  expressed  in  the  title,"  since  the 
subject  of  the  aict  is  single,  providing  for  "fra- 
temal  beneficia^  associations  transacting  the 
business  of  life  {nsurance"  and  the  words,  "or- 
gi-nization,  admission  or  regulation"  used  in  the 
title,  do  not  express  the  object,  bat  are  provi- 
aiona  incidental  to  the  single  object  and  the 
means  necessarjr  to  be  incorporated  into  the 
bodj  of  the  act  in  order  to  effectuate  the  single 
object  expressed  in  the  title. 

[Cd.    Note.— FVir   other   cases,    see    Statutes, 
Cent  Dig.  i  144 ;    Dec.  Dig.  «=9ll3(3).] 

2.  ConsnrcTiONAi;  Law   <Sb>206{^,   29601)— 
InsuKANCK  €=3689  —  DiacanaHATioN— Dis- 

CBIXIRATION   AGATHST  FABTIOULAB  CLASSES 
or   COBFOBATIONS. 

Pub^  Acts  1906,  e.  480,  I  12,  provides  that 
benefits  to  b«  poid  by  any  tuaociBtion  organ- 
ized under  the  act  shall  not  be  liable  to  at- 
tachment or  other  process,  and  shall  not  be  ap- 
plied by  any  l<»al  or  equitable  process  or  opera- 
tion of  law,  for  any  liability  of  a  certincate 
holder  or  beneficiary,  and  that  such  associations 
are  declared  to  be  charitable  institutions,  and 
all  lodge  property  and  funds  are  exempt  from 
taxation.  Const  art  1,  8  8,  provides  that  no 
man  shall  be  deprived  of  life,  liberty,  or  prop- 
erty but  by  the  judgment  of  his  peers  or  the  law 
of  the  land.  Const,  art  11,  {  8,  provides  that 
the  Legislature  shall  have  no  power  to  suspend 
teneral  laws  or  by  any  law  grant  exemptions  or 
pririlcges  to  any  individual  which  are  not  ex- 
tended to  any  person  able  to  bring  himself 
within  its  provisions,  and  that  corporations 
shall  be  created  only  by  general  laws.  Held, 
that  this  section  is  not  unconstitutional  as  ar- 
bitrary, nnreasonable,  or  capricious  In  dis- 
crimiuating  in  favor  of  certificate  holders  under 
this  act  by  conferring  privileges  not  accorded 
to  rprtificate  holders  of  other  benefldary  asso- 
ciatinns  and  otdlnarr  life  oonq>anies,  since  the 
■asodartfons  provided  for  under  the  act  are  de- 
clared to  be  charitable  {notitntions,  as  the  law 
applies  to  all  associations  of  this  Mnd,  and 
since  contractu  of  insurance  are  sufficiently  dis- 
tinctlvp  io  character  to  bear  a  classification 
separating  them  from  other  contracts  and  as  be- 
tween themselves,  it  not  being  necessary  for  the 
r<>nson  for  daraiflcation  to  be  disclosed  on  the 
(see  of  the  act. 

[Ed.  Not&— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  K  826-829.  836-838,  840- 
840:  Dec.  Dig.  <8=»205(6).  296(1):  Insurance, 
Tent  nig.  f  1827;    Dec.  Dig.  «=»e89.] 


8.  CoNSTlTDTiONAt  LAW  *=»205(e),  296(1)— 
Class  Leoislation  —  DiscKnoif  Atioh 
AGAINST  Pabticulab  Clabsbb  oc  Cobpoka- 

TIONB. 

Such  provision  is  not  unconstitutional  as 
class  legislation  in  diseriminatinK  in  favor  of 
associations  falling  under  provisions  of  the  act 
by  permitting  them  to  offer  advantages  to  mem- 
bers which  are  denied  to  ordinary  life  compa- 
nieSj  as  it  is  a  general  act,  and  all  of  the  rights, 
privileges,  immunities,  or  exemptions  allowed  by 
it  may  be  enjoyed  by  any  ordinary  life  company 
which  shall  organize  under  the  act  and  comply 
with  its  terms. 

[Ed.  Note— For  other  cases,  see  Constitution- 
al Low,  Cent  Dig.  »  826-829,  836-838,  84»- 
846:    Dec.  Dig.  <»3»206(6),  296(1).] 

4.  Exemptions  «=»S— Public  Poliot— Fba- 
TBBNAL  Benefit  Associations— Cbsditobb. 
It  is  within  the  power  of  the  Legislature 
to  exempt  the  property  of  a  fraternal  bene&ciary 
association  from  the  claims  of  creditors  of  its 
policy  holders  or  beneficiaries  on  the  ground  of 
poblic  p<^cy. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  U  2.  3;  Dec  Dig.  «=>3.] 

6.  CoNsmronoNAL  Law  «3>20S(1S)-- Special 

PBIVILEeKS— DlBCBnONATION  AGAINST  PA»- 

TicuLAB  Classes  of  Cobpobations. 

Such  provision  is  not  unconstitutional  as 
discriminating  against  other  associations  of  the 
same  class;  as  it  grants  the  same  privileges  to 
all  associations  falling  witiiin  the  terms  of  the 
act. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Ijaw,  Cent  IMg.  i  664;  Dec  Dig.  «=>208 
(18).] 

6.  CoNSTrrnnoNAL  Law  «=»208(1S)— Instjb- 
ANCE  «=ati89  — Class  Legislation  —  Dis- 

OBDONATION  AGAINST  PaKIICDLAB  CLASSBS 
OF    COBPOBATIONS. 

Pub.  Acts  1905,  c.  480,  {  32,  provides  in 
part  that  nothing  contained  therein  shall  be  con- 
strued to  affect  local  lodges  of  an  association 
then  doing  business  in  tbe  state,  with  death  ben- 
efit not  exceeding  (300  or  disability  benefit  not 
exceeding  $300  in  any  one  year  or  both.  Const 
art.  1,  I  8,  provides  that  no  man  shall  be  de- 
prived of  life,  liberty,  or  property  by  the  judg- 
ment of  his  peers  or  tne  law  of  tbe  land.  Ckmst 
art  11,  i  8,  provides  that  the  Legislature  shall 
have  DO  power  to  suspend  general  laws  or  by  any 
law  grant  exemption  of  privileges  to  any  in- 
dividual which  are  not  extended  to  any  person 
able  to  bring  himself  within  its  provisions,  and 
that  corporations  shall  be  crented  only  by 
general  laws.  Held,  that  this  section  is  not  un- 
constitational  as  arbitrary,  unreasonable,  or 
capricious,  since,  in  view  of  the  limited  amount 
of  bosiness  done  by  such  associations,  it  was  a 
proper  exercise  of  the  legislative  power  to  clas- 
sify BO  as  to  free  them  from  the  obligations  of 
the  act. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al I^AW.  Cent.  Dig.J  664;  Dec.  Dig.  <8=>20e<13) ; 
InHurance,  Cent  Dig.  g  1827;  Dec.  Dig.  «=> 
689.] 

Appeal  from  Chancery  Court,  Hamilton 
County;  W.  L.  Frlerson,  Special  caiancellor. 

Suit  by  the  Hamilton  National  Bank  against 
Sam  Amster  and  another.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

Meacbam  &  McGaughy,  of  Chattanooga, 
for  appellant  Sizer,  Chambllss  &  Chambliss 
and  J.  L.  Levlne,  all  of  Chattanooga,  for 
appellees. 
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BUCHANAN,  J.  On  December  17.  1914, 
tbe  bank  filed  Its  original  bill  against  Sam 
Amster  and  the  Supreme  Gonndl  of  the  Roy- 
al Arcanum.  The  bill  averred  that  the  last- 
named  defendant  was  "a  fraternal  insur- 
ance corporation  organized  under  the  laws 
of  the  state  of  Massachusetts,"  and  that  It 
had  "compiled  with  the  laws  of  Tennessee, 
and  had  been  admitted  to  do  the  business  of 
fraternal  insurance  in  this  state,"  etc. 

The  purpose  of  the  bill  was  to  subject  a 
fund  amoimting  to  $2,300.50  averred  to  be 
in  the  hands  of  Amster's  codefendant  to  the 
payment  of  a  money  decree  in  favor  of  the 
bank  against  Amster,  rendered  by  the  chan- 
cery court  of  Hamilton  county  in  Jnly,  1914, 
and  altirmed  on  appeal  to  this  court  at  its 
KnozvlUe  term,  1914. 

The  predicate  for  the  relief  sought  is  ttiat 
Amster  is  insolvent,  and  determined  to  col- 
lect the  fond  from  his  codefendant,  and 
thereafter  to  appri^rlate  the  same  to  his 
own  nse,  leaving  the  bank  without  remedy 
under  its  decree;  ttiat  Amster's  codefendant 
will  co-operate  with  Iilm  to  such  end;  that 
defendants  rely  on  section  12  of  chapter  480 
of  the  PubUc  Acts  of  1905.  This  act  the  bUl 
assails  as  unconstitutional  and  void,  on 
grounds  to  be  considered  later. 

Eiach  of  defendants  demurred  separately, 
but  on  identical  grounds,  and  the  learned 
chancellor  sustained  the  demurrer  and  dis- 
missed the  bill  at  complainant's  cost,  and 
the  latter  has  annealed  to  UUs  court  and  as- 
signed errors. 

The  controlling  questlcxi  is  the  validity  of 
the  act  of  1906.  iSubsequent  to  the  appeal 
the  bank  caused  an  execution  to  issue  from 
this  court,  based  on  the  decree  in  its  favor 
against  Sam  Amster.  This  execution  was 
directed  to  the  sheriff  of  Hamilton  county, 
where  Amster  resided.  After  a  nulla  bona 
return  on  this  execution  another  was  issued 
directed  to  the  sheritt  of  Davidson  6ounty, 
which  was  served  by  garnishment  of  Am- 
ster's codefendant  This  service  was  made 
npon  the  insurance  commissioner.  The  gar- 
nishee filed  its  answer  in  this  court  on  Au- 
gust 4,  1915.  Upon  motion  of  the  bank  its 
appeal  and  the  garnishment  proceeding  have 
been  consolidated  for  hearing,  and  will  be 
disposed  of  as  one  cause,  the  two  matters 
depending,  at  least  in  part,  on  a  common 
question. 

[1]  The  first  assault  on  the  act  is  that  it 
violates  that  part  of  section  17,  art.  2,  of  the 
Constitution,  which  provides: 

"No  bill  shall  become  a  law  wbidi  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title." 

The  title  of  the  act  is: 

"An  act  to  provide  for  the  organisation,  ad- 
mission, and  regulation  of  fraternal  beneficiary 
associations  transacting  the  business  of  life  in- 
surance ;  and  to  repeal  all  laws  in  conflict  with 
the  provisions  of  this  act" 

The  subject  of  this  act  is  single.  It  is  ex- 
pressed in  the  title,  and  it  is  expressed  in 
the  body  of  the  act    It  is  the  single  subject 


of  the  body  of  the  act,  and  tt  Is  "to  provide 
for  fraternal  beneficiary  associations,  trans- 
acting the  business  of  life  insurance."  The 
words  "organization,  admission,  and  regula- 
tion," as  used  in  the  title  of  the  act  do  not 
express  the  single  dominant  object  of  the 
act,  and  provisions  in  the  body  of  the  act 
for  "organi7Atlon,"  for  "admissijon,"  and  for 
"regulation"  are  not  provisions  for  separate 
purposes,  but  they  are  on  the  contrary  pro- 
visions incidental  to  the  single  object  of  the 
act.  They  are  agencies,  means,  and  instru- 
mentalities necessary  to  be  incorporated  in- 
to the  body  ol  the  act  in  order  to  effectuate 
the  single  object  expressed  in  the  title,  and 
expressed  in  the  body  of  the  act  when  botb 
the  title  and  the  body  are  correctly  read  and 
understood. 

As  the  title  to  the  act  indicates,  there  are 
to  be  found  in  the  body  of  the  act  provi- 
sions for  the  organization  of  such  associa- 
tions as  are  to  fall  under  the  operation  of 
the  act;  also  there  are  found  in  the  body 
of  the  act  provisions  for  admission  to  the 
(deration  of  the  act  of  such  associations  as 
fall  under  its  operation,  and  these  include 
both  domestic  and  foreign  associations.  See 
closing  sentence  of  section  37  ot  the  act  As 
indicated  by  the  caption,  there  are  also  pro- 
Tlsi<His  in  the  body  of  the  act  for  the  regula- 
tion of  such  assodationa  as  fall  under  its 
operation;  but  as  already  pointed  out,  all 
these  provisions  are  merely  incidental  to  the 
general  object  of  the  act  They  are  each 
and  all  clearly  germane  to  the  general  ob- 
ject, and  therefore,  in  so  far  as  they  relate 
either  to  section  12  of  the  act  or  to  section 
32  of  the  act,  the  Insistence  that  they  are 
not  germane  to  the  general  object  of  the 
act  is  unsound,  and  must  be  rejected. 

[2]  We  now  pass  to  the  question  of  classifi- 
cation.   Section  12  of  the  act  is  as  follows: 

"Be  it  further  enacted,  that  the  money  or 
other  benefits,  charity,  rehef,  or  aid  to  be  paid, 
provided,  or  rendered  by  any  association  au- 
thorized to  do  business  under  this  act,  shall 
neither  before  nor  after  being  paid,  be  liable  to 
attaclimeDt,  garnishment,  or  other  process,  and 
shall  not  be  seized,  taken,  appropriated,  or  ap- 
plied by  any  legal  or  equitable  process  or  op- 
eration of  law  to  pay  any  debt  or  liability  of  a 
certificate  holder,  or  of  any  beneficiary  named 
in  a  certificate,  or  of  any  person  who  may  have 
any  right  thereunder;  such  associations  are 
hereby  declared  to  be  charitable  institutions, 
and  the  property  held  and  used  for  lodge  pur- 
poses and  the  funds  of  such  associations  shall 
be  exempt  from  taxation  under  the  general 
tax  or  revenue  laws  of  the  state." 

One  insistence  made  Is  tliat  section  12  vio- 
lates section  8  of  article  1  and  section  8  of 
article  11  of  our  state  Constitution,  In  that 
the  classification  made  by  section  12  is  arbi- 
trary, unreasonable,  and  capricious.  For 
specification  it  is  said  that  this  section  dis- 
criminates in  favor  of  the  certificate  holdera 
and  beneficiaries  falling  under  the  operation 
of  the  act  by  coaferrlng  on  them  privileges 
which  are  not  accorded  the  holders  of  cer- 
tificates or  policies  of  other  associations  of  a 
similar  character,  viz.,  ordinary  life  compa> 
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Dies  and  atber  benefldal  assocffttlone.  Re- 
plying to  this  assault  In  detail,  we  will  dis- 
cnss  section  12  In  respect  of  Its  relatton  to 
ordinary  life  companies. 

We  And  In  the  latter  part  of  section  12 
the  legislatlye  declaration  tliat  ea&i  assoda- 
tlons  as  fall  under  the  operation  of  the  act 
are  charitable  instltutloiis,  and  their  lodge 
property  and   funds   are   by  express  words 
made  exempt  from  taxation  under  the  geuer- 
tl  rerenue  law  of  the  state.    This  prorislon 
demonstrates  the  width  of  the  gulf  in  the  leg- 
IslatlTe  mind  between  such  associations  as 
the  Legislature  intended  to  fall  under  the 
operation  of  this  act  and  ordinary  life  Insur- 
auce  companies.     And  here  is  the  explana- 
tion of  the  exemption  from  liability  under 
"attachment,  garnishment,  or  other  process," 
legal  or  equitable,  to  pay  any  debt  or  liabili- 
ty of  a  oertlflcate  bolder,  or  of  a  beneficiary 
named  in  a  certificate,  or  of  any  person  who 
may  have  any  right  thereunder,  which  provi- 
sioDs  are  to  be  foudd  in  the  first  part  of  sec- 
tion 12.    The  General  Assembly,  in  enacting 
the  provisions  of  section  12,  understood  that 
it  was  dealing  with  charitable  associations, 
and,  as  already  noted,  expressly  so  declares 
in  that  section,  and  indeed  this  fact  stands 
out  on  the  face  of  the  entire  act.    One  illus- 
tration of  it  may  be  found  in  the  definition 
of  a  fraternal  beneficiary  association  in  sec- 
tion 1  of  the  act,  supplemented  by  sections 
2  and  3.    Another  illustration  is  In  section  4, 
which  cleaves  a  dear  line  between  associa- 
tions falling  under  the  operation  of  the  act 
and  "all  provisions  of  the  insurance  laws  of 
this  state,  not  only  in  gOTenunental  relations 
with  the  state  but  for  every  other  purpose," 
and  this  section  closes  with  the  emphatic  dec- 
laration, "and  no  law  hereafter  passed  shall 
apply  to  them  [meaning  fraternal  benefit  as- 
snciations],  unless  they  be  expressly  desig- 
nated therein."     Another  illustration  of  the 
clear   distinction    drawn    Id   the    legislative 
mind  between  associations  falling  under  the 
operation  of  this  act  and  ordinary  Ufe  com- 
panies may  be  found  in  section  6  of  the  act, 
which  shows   the   narrow   limits   to    which 
death  benefits  are  confined,  and  In  section  7, 
whldi  discloses  the  Umitatious  on  beneficial 
membership  imi>oecd  by  that  section  on  asso- 
dations  falling  within  the  operation  of  the 
act    The  legislative  department  of  the  state 
in  the  passage  of  this  act  was  dealing  with 
any  corporation,  society,  or  order,  or  volun- 
tary association  without  capital  stock,  or- 
pemized  and  carried  on  solely  for  the  mutual 
lienefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit,  and  bavtDg  a  lodge  sys- 
tem with  ritualistic  form  of  work  and  repre- 
sentative form   of  government,   and  which 
shall  make  provisions  for  the  payment  of 
death  benefits,  and  which  may  make  provi- 
sions for  the  payment  of  disability  benefits, 
or  both  (see  section  1  of  the  act),  and  such  as- 
ao(1atl<HiB  as  It  was  dealing  with  in  the  pas- 
sage of  this  act  were  confined  in  their  ao> 


tlvitles  by  sections  6  and  t  of  the  act  Deatb 
benefits  under  section  &  are  confined  to  the 
wife,  husband,  tamlly,  relatives  I^  blood, 
marriage,  or  legal  adoption,  affianced  fans- 
band,  or  afi9anded  wife,  or  to  any  person  or 
persons  dependent  on  the  member,  subject  to 
the  limitation  and  control  of  the  association 
as  to  the  designation  of  beneficiaries  within 
Said  classes.  Under  section  7  the  activities 
of  such  associations  were  confined  to  tihe  ad- 
mission to  beneficial  membership  of  per^ns 
more  than  16  and  under  60  years  of  age,  etc. 
What  has  been  said  suffices  to  show  the 
class  of  fraternal  beneficiary  assodaUons 
which  the  lawmakers  intended  to  fall  within 
the  operation  of  this  act  Now,  it  is  manifest 
that  many  points  of  difference  exist  between 
the  business  of  Ufe  insurance  transacted  by 
snch  associations  and  the  business  of  life  In- 
surance conducted  by  ordinary  life  Insurance 
companies.  It  Is  unnecessary  to  undertake  to 
enumerate  these  points  of  difference.  Per- 
haps the  fundamental  one  Is  the  motive 
which  underlies  each  business.  Charity  Is 
the  underlying  motive  of  the  association  cov- 
ered by  the  provisions  of  this  act.  Such  an 
association  enters  into  the  business  of  life 
Insurance  to  the  eod  that  It  may  dispense  a 
charity.  It  has  no  capital  stock,  and  does  no 
business  for  profit  Its  form  of  government 
and  system  of  conducting  its  business  are  as 
stated  supra.  On  the  other  hand,  the  under- 
lying motive  In  the  business  of  ordinary  life 
Insurance  Is  not  charity  at  all,  but  profit  It 
is  moved  to  enter  into  the  business  of  life  in- 
surance by  a  wholly  different  consideration. 
Our  legislation  prior  to  the  act  In  question 
has  recognized  the  dlllference.  This  court, 
and  other  courts  of  last  resort  have  lopg 
been  in  agreement  upon  the  point  that  con- 
tracts of  Insurance  are  proper  subjects  of 
classification  in  matters  of  legislation.  Such 
contracts  are  suflidently  distinctive  In  char- 
acter to  bear  a  classification  separating  them 
from  other  contracts;  and,  more  than  this, 
they  are  suffidently  distinctiye  in  character 
to  bear  a  dassificatlon  as  between  them- 
selves. Insurance  Co.  v.  Whitaker,  112  Tenn. 
(4  Cates)  165,  and  cases  dted  at  page  173, 
79  8.  W.  119,  64  I/.  B.  A  451,  105  Am.  St 
Rep.  916;  Farmers'  4  Merchants'  Insnranca^ 
Co.  v.  Dobney,  189  U.  S.  301,  23  Sup.  Ct  565/ 
47  L.  Bd.  821 ;  State  v.  Webber,  214  Mo.  272, 
113  S.  W.  1054,  16  Ann.  Cas.  983 ;  Brown  v. 
Balfour,  46  Minn.  6S,  48  N.  W.  604,  12  U  R. 
A.  373 ;  Lodge  v.  Johnson,  98  Tex.  1.  81  S.  W. 
18 ;  Fidelity  Mutual  Life  Assodatlon  v.  Met- 
Uer,  185  U.  S.  308,  22  Sup.  Ct  662,  48  L.  Ed. 
922;  Fisher  v.  Donovan,  67  Neb.  361,  77  N.  W 
778,  44  Ia  R.  A  383.  In  our  own  case  of  In- 
surance Co.  v.  Whitaker,  supra,  It  was  said 
that: 

"The  rule  settled  by  the  previous  cases  is  that 
contracts  of  insurance  from  their  very  nature 
are  susceptible  of  dassificatlon,  not  only  apart 
from  other  contracts,  but  from  each  other." 

In  Brown  v.  Balfour,  supra,  the  Supreme 

Court  of  Minnesota  oonstmed  a  statute  whldi 
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proTided  that  a  benefit  by  a  fraternal  bene- 
flclar7  asaodatioo  abonld  be  exempt  from 
execution,  and  under  no  circumstance  seized, 
taken,  or  ai^ropriated  by  any  legal  process 
to  pay  any  debt  <rf  such  deceased  member. 
The  court  held  the  fund  to  be  exempt  from 
appropriation  or  seizure  by  a  creditor  of  the 
beneficiary  as  well  as  of  the  member,  saying : 
"From  the  language  used  in  the  statute  under 
consideration  it  is  not  only  evident  that  the  law- 
makers took  special  care  to  protect  the  fund 
created  and  set  apart  in  these  associations  and 
societies  from  demands  wbich  might  be  asserted 
by  creditors  of  deceased  members,  but  that  they 
intended  to  and  did  go  further  in  the  matter  of 
protection  and  exemption.  Having  in  mind 
die  wmtby  and  bcmevolent  design  made  so  promi- 
nent in  OKanizations  of  this  character,  realizing 
that  the  fund  accumulated  by  assessment  upon 
the  living  was  for  the  relief  and  assistance  of 
the  families  of  deceased  members,  not  for  the 
benefit  of  creditors,  and  appreciating,  undoubt- 
edly, the  unwisdom  of  prohibiting  the  use  of 
money  in  payment  of  debts  contracted  by  mem- 
bers, and  at  the  same  time  allowing  it  to  be 
seized  by  the  credltar  of  a  beneficiary  in  pay- 
ment of  his  debt,  or  otherwise  allowing  it  to  be 
diverted  from  coming  into  the  hands  of  those 
for  whom  it  was  designed  and  created,  the  legis- 
lators expressly  enacted  that  it  should  be  ex- 
empt from  execution,  in  addition  to  providing 
that  no  part  should  go  to  the  creditors  of  the 
member.  The  object  which  seems  to  have  been 
kept  in  view  and  to  have  been  accomplished  by 
the  use  of  words  which  prevent  the  interposition 
o(  legal  process  whereby  the  money  may  be 
turned  aside  £rom  a  benevolent  channel  and 
pkced  in  the  hands  of  a  creditor  of  a  member, 
or  of  one  of  his  family,  a  beneficiary,  or  even 
of  a  creditor  of  the  asJMciatioo,  was  the  relief 
and  assistance,  when  moat  needed,  of  those  for 
whom  the  fund  was  designed  and  created,  the 
complete  immunity  of  the  fund  itself  from  the 
process  of  the  courts.  Obviously  the  amount 
due  upon  the  decease  of  a  member  has  been 
placed  beyond  seizure  for  the  debt  of  a  member, 
or  a   beneficiary,   or  of  the  association  itself." 

In  Fisher  v.  Donovan,  suphi,  the  Supreme 
Court  of  Nebraska  said : 

"The  laws  of  this  state  governing  such  so- 
cieties preclude  creditors  of  a  member  from 
partidpetion  in  the  fund  so  created.  •  •  * 
These  fraternal  beneficiary  societies,  in  their 
present  form,  are  comparatively  recent  creations. 
They  respond  to  a  popular  demand  for  protec- 
tion to  dependents  at  reasonable  cost.  They 
provide  what  is  often  called  the  'poor  man's  in- 
surance.' In  most,  if  not  all,  the  primary  ob- 
ject is  to  provide  substantial  benefits,  in  case  of 
the  death  of  the  member,  to  the  widow^  orphans, 
or  dependents  of  such  member,  to  provide  means 
for  the  family  when  the  main  sumiort  is  gone. 
Their  purposes  are  laudable.  They  provide 
means  to  maintain  the  widow,  and  feed,  clothe, 
and  educate  the  orphans,  and  thereby  relieve  the 
state  of  burdens  which  otherwise  might  fall 
upon  It.  The  provisions  for  the  creation  and 
payment  of  these  sacred  funds  to  the  properly 
designated  beneficiaries  should  receive  such  lib- 
eral construction  tbat  the  widow,  the  orphan,  or 
other  dependent  may  receive  the  intended  bene- 
fit. In  determining  who  is  entitled  to  receive 
the  benefits  of  the  provisions  of  societies  of  this 
kind,  it  is  the  duty  of  the  court  to  construe  the 
statute  and  their  rules  and  regulations  liberal- 
ly, and  In  such  manner  as  to  carry  out  the  be- 
neficent purposes  sought  to  be  accomplished." 

In  view  of  what  has  been  said  It  is  very 
clear  that  as  between  ordinary  life  compa- 
nies and  the  associations  intended  to  be  cov- 
ered by  the  provisions  of  the  act  In  question 
the  classification  ia  not  capticloiu,  uueason- 


able,  or  arbitrary.  Bat  It  is  said  tbat  eoA 
is  the  character  of  the  classification  as  be- 
tween such  associations  aitd  other  beneficial 
associations.  In  reply  to  this  point  we  quote 
what  was  said  by  this  court  In  Condon  t. 
Maloney,  108  Tenn.  (24  Pick.)  82-96,  65  S.  W. 
871,  874: 

"Bnt,  while  the  courts  frequently  find  and  as- 
sign reason  for  legislative  classification,  yet  it 
is  by  no  means  uniformly  so.  And  it  does  not 
follow,  because  the  reason  for  the  classification 
is  not  disclosed  in  tli«  face  of  the  act,  that  it 
is  necessarily  without  reason  and  capricious 
Reasons  eminently  wise  and  provident  might 
control  the  lawmaking  body  which  do  not  appear 
upon  the  face  of  a  statute,  and  for  the  courts 
to  strike  it  down,  because  not  readily  percepti- 
ble might  well  be  criticized  as  an  act  of  judi- 
cial usurpation.  Nor  is  there  any  abdication  of 
constitutional  duty  or  responsibility  in  this  ac- 
flon." 

[S]  It  is  next  Insisted  that  section  12  tm- 
lawfnlly  discriminates  In  favor  of  associa- 
tions falling  under  the  provisions  of  the  net 
by  permitting  them  to  offer  advantages  to 
members  which  are  denied  to  ordinary  life 
companies,  and  to  associations  not  organized 
under  this  act  The  manifest  answer,  how- 
ever, to  this  attack  Is  that  the  act  In  ques- 
tion Is  a  general  act,  and  all  of  the  rights^ 
privileges,  immunities,  or  expmptlons  allow- 
ed under  It  may  be  enjoyed  by  any  ordinary 
life  company,  or  any  association  not  organ- 
ized under  the  act  in  question  which  will 
almndon  Its  former  organization  and  do  an 
insurance  business  by  organization  under 
the  act  In  question  and  compliance  with  its 
terms,  and  therefore  in  this  respect  the  act 
in  question  does  not  violate  section  8  of  ar- 
tlde  11  or  section  8  of  article  1  of  oui<  Con- 
stitution. 

[4]  It  is  next  insisted  that  the  act  does  not 
aflford  creditors  the  same  measure  of  relief 
which  they  are  afforded  under  other  statutes. 
The  answer  to  this  point  is  that  in  the 
scheme  of  this  act  the  creditor  finds  no 
place;  he  is  not  named ;  his  po.sslble  exist- 
ence is  recognized  by  section  12,  but  his  most 
effective  means  of  making  his  existence  felt, 
to  wit,  "attachment,  garnishment,  or  other 
process,  legal  or  equitable,"  are  paralyzed  by 
the  legislative  department  of  the  government 
on  the  high  ground  of  public  policy;  that 
department  of  the  government  recognized  in 
the  business  of  Insurance  conducted  by  a 
fraternal  benefit  association,  a  charity  so 
beneficial  to  the  state  as  to  demand,  not  only 
that  the  hand  of  the  creditor  be  stayed,  but 
that  the  sovereign  state  should  also  forego 
its  power  to  tax  the  lodge  property  and  funds 
of  a  charity  so  benign  In  Its  Influence.  Akiu 
to  this  legislation  is  section  4030,  Shan.  Code, 
which  provides: 

"A  life  insurance  effected  by  a  husband  on  his 
own  life  shall  inure  to  the  benefit  of  the  widow 
and  next  of  kin,  to  be  distributed  as  personal 
property,  free  from  the  claims  of  lus  credi- 
tors." 

See,  also,  section  4231,  Sban.  Code,  wlilch 
provides: 
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"Any  Ufe  insaranee  effected  by  a  husband  on 
bia  own  Hfe  aball,  la  case  of  hhi  death,  Inure 
to  the  benefit  of  hla  widow  and  children:  and 
the  money  thence  arlaing  shall  be  divided  be- 
tween tbem  according  to  the  law  of  distrlba- 
tions,  without  being  m  any  manner  sut^ect  to 
the  debts  of  the  husband,  whether  by  attach- 
ment, execution,  or  otherwise." 

No  doubt  can  exist  as  to  the  leglslatlre 
power  to  treat  the  creditor  with  the  scant 
consideration  of  which  complaint  is  made  In 
respect  of  section  12. 

[1]  The  next  Insistence  Is  that  by  section 
12  prlrllegea  are  granted  to  associations  fall- 
iBg  under  the  operation  of  the  act  in  question 
which  are  not  accorded  to  all  associations 
and  coriwratlons  of  the  same  class.  This  Is 
a  misconception  of  the  ^ect  of  the  act  in 
question.  It  grants  the  same  privileges  to 
all  associations  which  fall  within  the  terms 
of  the  act.  It  does  not  purport  to  cover  each 
and  every  kind  of  Insurance  business,  but  it 
does  cover  all  Insurance  business  conducted 
In  this  state  by  associations  of  the  class  fall- 
ing within  the  terms  of  the  act. 

[I]  Passing  now  to  certain  questions  which 
are  based  npon  the  provisions  of  section  32 
of  the  act  in  question,  that  section  provides: 

"That  nothing  contained  in  this  act  shall  be 
construed  to  affect  or  apply  to  grand  or  sub- 
ordinate lodges  of  Masons,  Odd  B^Uows,  or 
Knighta  at  Pythias  (exdusive  of  the  insurance 
branch  of  the  Supreme  Lodge  Knights  of  Py- 
thias) or  to  similar  orders  which  do  not  Issue 
insurance  certificates,  nor  to  local  lodges  of  an 
association  now  doing  business  in  this  state, 
that  provide  death  benefits  not  exceeding  three 
hundred  dollars  to  any  one  person,  or  disability 
benefits  not  exceeding  three  hundred  dollars  in 
any  one  year  to  any  one  person,  or  both,  nor 
to  domestic  associations  which  limit  their  mem- 
bersbip  to  the  employes  of  a  particular  dty  or 
town,  designated  firm,  business  house,  or  corpo- 
ration; the  insurance  commissioner  may  re- 
qnire  from  any  association  such  information  as 
will  enable  him  to  detepnune  whether  such  as- 
sociation is  exempt  from  the  provisions  of  this 
act  No  association  which  is  exempt  by  the  pro- 
visions of  this  section  from  the  requirements  of 
this  act  shall  gdve  or  allow,  or  promise  to  give 
or  allow,  to  any  person  any  compensation  for 
procuring  new  members." 

There  is  nothing  <m  the  face  of  the  act 
from  which  we  can  say  that  Masons,  Odd 
Fellows,  or  Knights  of  Pythias  lodges,  or 
similar  orders  which  do  not  issue  insurance 
certificates,  would  fall  within  the  operation 
of  the  act,  even  if  section  32  had  not  been 
Incorporated  therein.  Nor  can  we  say  that 
the  provisions  of  the  act  would  have  applied 
to  domestic  associations  which  limit  their 
membership  to  the  employ^  of  a  particular 
dty  or  town,  designated  firm,  business  house, 
or  corporation;  Indeed,  we  are  Inclined  to 
the  opinion  that  to  such  as  these  the  act 
would  not  have  applied  if  section  32  had  not 
been  Incorporated  therein,  and  therefore 
their  exdnsion  would  be  innocuous;  but,  as 
concerns  the  exclusion  by  this  section  of 
"local  lodges  of  an  association  now  doing 
business  In  this  state,  that  provide  death 
benefits  not  exceeding  three  hundred  dollars 
to  any  person,  or  disability  benefits  not  ex- 


ceeding three  bnsdred  dollars  in  any  one 
year  to  any  one  person,  or  both,"  we  think 
the  exclnslon  may  rest  npon  a  sound  and 
reasonable  basis  under  the  doctrine  of  class- 
Iflcation  purely  upon  the  ground  that  on 
account  of  the  limited  amount  of  business 
done  by  such  associations  it  was  a  proper 
exercise  of  the  legislative  power  to  das^fy 
so  as  to  free  such  associations  from  the  op- 
erations of  the  act,  and  the  burdens  and  ex- 
pense incidental  thereta  Certainly  there  is 
nothing  appearing  upon  the  face  of  the  act 
to  show  that  the  exclusion  of  these  small  as- 
sociations was  arbitrary,  unreasonable,  or 
capricious  classification,  and  therefore,  un- 
der the  doctrine  of  the  excerpt  quoted  supra 
from  Condon  v.  Maloney,  we  think  there  is 
no  merit  in  the  Insistence  of  appellant  in 
respect  of  any  question  made  upon  the  pro- 
visions of  section  32  of  the  act  in  question. 
We  have  discussed  all  of  the  questions 
which  were  of  sufficient  merit  to  warrant  It 
We  have  considered  all  the  questions  made. 
We  overrule  all  assignments  of  error  made 
by  the  bank,  and  it  results  that  the  decree 
of  the  chancellor  is  affirmed,  and  the  gar- 
nishment proceeding  is  dismissed  at  the  cost 
of  the  bank. 


NASHVILLE.  0.  &  ST.  L.  RT.  v.  BOLTON. 
(Supreme  Court  of  Tannessee.    March  26, 1916.) 

1.  LnnTATioN  or  AcnoNS  «s>130(l)  —  Com- 

MENCMOtNT  OF  ACTION— NjEW  ACTION— STAI- 
UTB — CONSTBUCTION. 

Shannon's  Code,  g  4446,  providing  that,  if 
an  action  is  commenced  within  the  time  limited, 
but  judgment  is  rendered  against  the  plaintiff  on 
any  ground  not  concluding  his  right  of  action, 
or  where  the  judgment  is  rendered  for  the  plain- 
tiff and  is  arrested  or  reversed  on  appeal,  plain- 
tiff may  commence  a  new  acdon  witiiin  one  year, 
is  remedial,  and  should  be  lilierally  oonstru^ 
in  furtherance  of  its  purpose. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §|  545,  553,  500 ;  Dec.  Dig. 
<g=130(l).] 

2.  Limitation  or  Actions  «=»180(5)  —  Non- 
suit—Statute. 

Under  such  statute,  the  taking  of  a  volun- 
tary nonsuit  entitles  a  plaintiff  to  the  year  in 
which  to  begin  a  second  suit. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  657;  Dec.  Dig.  «s9l30(5).] 

8.  LnnTATioN  or  Actions  ®=»180(5)  —  Dib- 

lossAir-NGw  Suit— Statctb. 

Snch  statute  applies  to  actions  in  equity  aa 
well  as  to  actions  at  law,  and  the  plaintiff's  fail- 
ure to  file  a  declaration  which  results  in  a  dis- 
missal of  a  suit  does  not  prevent  the  bringing  of 
a  new  suit. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  667;  Dec.  Dig.  «=>130i5).] 

4.  LmiTATioN  OF  Actions  •=»130(5)— Volun- 
TABT  Nonsuit  —  New  Action  —  Statute  — 
"Reversed." 

Under  snch  statute,  plaintiff,  who  obtained 
a  judgment  which  was  reversed  and  remanded, 
and  who  after  remand  took  a  volnntary  nonsuit, 
might  commence  a  new  action  within  the  year 
following  the  nonsuit,  and  was  not  required  to 
commence  such  action  within  one  year  from  re- 
versal, as  the  word  "reversed"  means  a  reversal 


®=3For  other  cases  see  <>am*  topic  and  KBT-NUMBBR  In  all  Kay-Nnmbared  Digests  and  Indexes 
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of  the  Judgment  nig!  that  terminates  in  the  ap- 
pellate court,  the  suit  without  an  adjudication  of 
the  n/erits,  and  not  a  reversal  witit  a  remand 
for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  557  ;   Dec.  Dig.  «=3l30(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reversal.] 

Certiorari  to  Court  of  Civil  Appeala 
Action  by  Julia  E.  Bolton  against  the  Nasb- 
vllle,  Chattanooga  &  St.  Louis  Railway. 
Fi-om  a  judgment  of  the  Court  of  Civil  Ap- 
peals reversing  a  judgment  for  plaintiff, 
plaintiff  brings  certiorari.  Writ  granted,  and 
Judgment  below  modified  and  affirmed. 

Claude  Waller,  of  Nashville,  W.  B.  Lamb, 
of  FayetteviUe,  and  Frank  Slemons,  of  Nash- 
ville, for  plaintiff  in  error.  W.  H.  Washing- 
ton and  Jno.  B.  Daniel,  both  of  Nashville,  for 
defendant  in  error. 

WILLIAMS,  J.  This  action  was  brought 
In  the  circuit  court  of  Davidson  county  by 
the  defendant  In  error,  the  widow  of  William 
H.  Bolton,  to  recover  damages  for  the  al- 
leged wrongful  death  of  the  husband  who 
was  an  engineer  in  the  employ  of  the  railway 
company. 

An  earlier  suit  on  the  same  cause  of  ac- 
tion had  been  commenced  and  prosecuted  by 
the  widow  in  the  circuit  court  of  Grundy 
county.  At  one  stage  in  the  history  of  that 
first  suit  a  judgment  was  recovered  by  her; 
the  railway  company  appealed  to  this  court, 
where  the  judgment  was  reversed  and  the 
cause  remanded  to  the  circuit  court  of  Grun- 
dy county.  After  remand,  the  widow,  as 
plaintiff,  took  a  voluntary  nonsuit,  and  with- 
in one  year  thereafter  began  the  present  suit 
in  Davidson  county. 

The  railway  company  interposed  as  a  de- 
fense, the  general  statute  of  limitation  of  one 
year  in  relation  to  actions  for  wrongful 
death. 

The  circuit  judge  held  against  this  defense, 
and  rendered  judgment  on  a  verdict  of  the 
jury  against  the  railway  company.  The 
Court  of  Civil  Appeals  (Judge  Higgins  not 
sitting  and  Judge  Hall  dissenting)  reversed 
this  ruling,  on  an  appeal  to  that  court  by  the 
defendant  in  the  court  below. 

The  widow  by  petition  for  certiorari  seeks 
a  reversal  of  the  ruling  at  our  bands. 

The  position  of  the  defendant  railway  for 
affirmance  is  that  the  new  action  must  tiave 
been  commenced  within  one  year  from  the 
date  of  the  reversal  of  the  judgment  In  this 
court,  and  that  since  more  than  a  year  had 
elapsed  before  the  present  action  was  brought 
the  suit  is  barred,  notwithstanding  it  was 
begun  within  the  year  next  following  the 
voluntary  nonsuit. 

[1]  The  statute  providing  for  such  new  ac- 
tion Is  section  4446  of  Code  (Shannon),  which 
reads  as  follows: 

"If  the  action  is  commenced  within  the  time 
limited,  but  the  judgment  or  decree  is  rendered 
against  the  plaintiff  upon  any  ground  not  con- 
cluding his  right  of  action,  or  where  the  judg- 


ment or  decree  is  rendered  in  favor  of  the  plain- 
tiff, and  is  arrestad,  or  reversed  on  appeal,  the 
plaintiff,  or  his  representatives  and  privies,  aa 
the  case  may  be,  may,  from  time  to  time,  com- 
mence a.  new  action  within  one  year  after  the 
reversal  or  arrest" 

Counsel  of  both  parties  and  the  Court  of 
Civil  Appeals  say  that  the  question  thus  pres- 
ented is  one  of  first  impression  In  this  state, 
and  our  investigation  demonstrates  the  cor- 
rectness of  the  statement 
•  The  statute  is  remedial,  and  should  be  lib- 
erally construed  in  furtherance  of  its  pur- 
pose. The  decisions  of  this  court  have  given 
a  liberal  construction  to  the  statute,  from 
almost  every  an^e  questions  have  been  pre- 
sented. 

[2, 3]  Differing  from  the  courts  of  some 
other  jurisdictions,  it  has  been  held  that  the 
taking  of  a  voluntary  nonsuit  entitles  a 
plaintiff  to  the  year  in  which  to  begin  a 
second  suit.  Memphis,  etc.,  R.  Co.  v.  Pil- 
low, 9  Helsk.  (56  Tenn.)  248 ;  Hooper  v.  At- 
lanta, etc.,  R.  Co.,  106  Tenn.  28,  60  S.  W.  607, 
53  L.  R.  A.  931.  So  differing,  this  court  has 
held  that  the  statute  applies  to  actions  in 
equity  as  well  as  to  actions  at  law,  and 
that  plaintUTs  failure  to  file  a  declaration, 
which  results  in  a  dismissal  of  his  suit,  does 
not  prevent  the  bringing  of  a  new  suit 
La  Foilyette  Coal,  etc.,  Co.,  v.  Minton,  117 
Tenn.  415,  101  S.  W.  178,  11  L.  R.  A.  (N. 
S.)  47& 

[4]  Passing  to  a  consideration  of  the  im- 
mediate question:  Is  the  one  year  allowed 
for  the  bringing  of  a  new  suit  to  be  comput- 
ed from  the  date  of  such  a  reversal  or  from 
the  date  of  the  nonsuit? 

Statutes,  similar  in  terms  to  ours,  are  in 
effect  in  several  other  states,  and  the  de- 
cisions therein,  while  comparatively  few  in 
number  on  the  point,  are  in  opposition  to  the 
contention  of  the  defendant  company. 

The  position  of  the  railway  company  is  sup- 
ported by  a  dictum  Incorporated  in  the  opin- 
ion of  the  court  in  Amett  v.  Coffey,  B  Colo. 
App.  660,  39  Pac.  894.  It  there  appeared 
that  suit  bad  been  brought  by  the  appellee 
against  the  appellants  to  set  aside  a  convey- 
ance of  real  estate  for  fraud.  It  was  averred 
in  the  complaint  that  the  fraud  first  came  to 
plaintiff's  knowledge  in  November,  1888.  A 
Judgment  was  entered  in  favor  of  plaintiff, 
defendants  appealed,  and  in  the  appellate 
court  there  was  a  reversal  and  remand.  In 
the  lower  court  plaintiff  dismissed  his  suit 
and  a  second  judgment  was  rendered  In  tiis 
favor.  On  appeal  therefrom  it  was  said  by 
the  court: 

"Section  2180  is  as  follows:  'If  in  any  action 
duly  commenced  within  the  time  herein  limited, 
and  allowed  therefor,  ♦  •  •  after  a  verdict 
for  the  plaintiff,  the  judgment  shall  be  arrested ; 
or  if  the  judgment  for  the  plaintiff  shall  be  re- 
versed on  a  writ  of  error,  the  plaintiff  may  com- 
mence a  new  action  for  the  same  cause,  at  any 
time  within  one  year  after  the  abatment  or  oth- 
er determination  of  the  original  suit,  or  after  the 
reversal  of  the  judgment  therein.'  *  •  •  It 
was  barred  by  the  pro\'isiona  of  section  2180, 
even  if  we  concede  that  the  latter  section  has 
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any  application  to  the  caae.  It  is  «nl;  where  the 
pliintiS's  judgment  ia  reversed  on  a  writ  o{  error 
that  the  additional  year  is  allowed  him,  bat  this 
VIS  not  8  reversal  on  a  writ  of  error.  If,  how- 
ever, we  were  at  liberty  to  construe  the  statute 
u  comprehending  caaes  of  appeal,  the  plaintiff's 
position  is  no  better,  because  he  did  not  bring 
his  new  action  within  one  year  after  the  reversal. 
It  is  tme  that  the  first  suit  was  not  at  an  end 
until  its  dismissal  in  the  low«r  court  in  Asril, 
1S92;  and  counsel  seem  to  think  that  the  year 
allowed  the  plaintiff  within  which  to  renew  Ms 
action  commenced  then,  bnt  the  statute  does  not 
su  read.  In  no  possible  aspect  of  the  case  was 
thia  suit  brought  in  time." 

This  dlctam  has  been  incorporated,  er- 
roneoasly  as  we  believe,  la  the  text  of  tbe 
article  on  Limitation  of  Actions  la  25  Cyc^ 
13:^3,  and  the  Colorado  case  alone  dted  aa 
authority. 

The  better  doctrine  Is  that  the  word  "re- 
versed" In  the  above,  and  In  similar  statutes 
In  other  Jurisdictions,  sbonld  be  construed 
to  mean  a  reversal  of  a  Judgment  nisi  that 
terminates,  in  the  appellate  court,  the  suit 
without  an  adjudication  of  the  merits,  and 
not  to  apply  in  Instances  of  reversal  with 
amird  of  remand  for  new  trial. 

In  Illinois  It  has  been  held  that  tbe 
statute  did  not  apply  to  a  case  where  an  ap- 
pellate court,  not  only  reversed  the  Judgment 
entered  by  the  lower  court,  bat  also  awarded 
a  venire  facias  de  novo;  and  that  It  ap- 
plied only  to  cases  in  wtdch  Judgments  were 
reversed  on  noncondudlng  grounds  and  the 
cause  oot  remaaded.  Hatter  v.  Paige  Iron 
Works,  127  lU.  App.  177. 

In  Missouri  the  principle  Is  recognized  in 
that  the  role  appears  to  be  that  the  re- 
versal referred  to  in  the  statute  is  one  in 
which  the  merits  of  the  cause  have  not  been 
adjudicated  and  In  which  there  is  no  remand. 
Lawrence  v.  Shreve,  26  Mo.  492;  Strottman 
V.  St.  Lools,  ete,  R.  Co.,  228  Mo.  154,  128  S. 
W.  187,  30  Ij.  R.  a.  (N.  S.)  377,  388. 

In  Carroll  t.  Alabama,  etc.,  R.  Co.  (O.  0.) 
80  Fed.  549,  the  nature  of  the  reversal  pro- 
vided for  in  the  Alabama  statute  was  under 
discussion.  It  appeared  that  plaintiff  had 
brought  an  action  in  the  state  court,  and  re- 
covered a  Judgment  which  was  apiiealed 
from.  The  Supreme  Court  of  Alabama  re- 
versed the  Judgment  and  remanded  the  cause. 
Plaintiff  then  dismissed  his  action  in  the  low- 
er court,  aod  brought  a  second  action  in  the 
federal  court.  The  statute  of  limitation  was 
pleaded  by  tbe  defendant  company.  The 
conrt  said: 

"In  the  case  of  Kapler  v,  Foster,  80  Ala.  379, 
intone.  C.  J.,  speaking  of  tliis  statute  (section 
2(23  of  the  Oode),  says,  in  tbe  opinion  of  the 
eourt,  that: 

"  'It  is  only  in  cases  where  some  error,  mis- 
take, or  oversight  is  fatal  to  the  right  to  main- 
tain the  action  in  the  form  in  which  it  is  first 
brought  that  it  can  ever  become  necessary  to  in- 
voke the  provisions  of  the  statute;  that  the 
rtatnte  was  intended  to  relieve^  parties  of  the 
congeqnences  of  some  error,  mistake,  or  over- 
Bght  in  bringing  or  prosecuting  the  first  suit' 

"It  seems  to  mej  then,  that  the  test  by  which 
ve  are  to  determine  the  issue  now  before  the' 
cnnrt  on  the  pleadings  is  whether  the  judgment 
•f  reversal  was  fatal  to  the  plalntiS'B  right  to 


maintain  the  action  in  the  form  in  which  It  waaf 
first  brought,  or,  in  short,  wltether  the  judgment 
of  reversal  rendered  necessary  tbe  dismissal  of 
the  first  suit  the  suit  in  tie  city  court  of  Bir- 
mingham. Now,  was  the  dismissal  of  that  suit 
rendered  necessary  hf  the  reversal  of  the  Su- 
preme Conrt?  It  does  not  am>ear  that  it  was. 
It  does  not  appear  that  tbe  effect  of  the  reversal 
was  to  prevent  the  plaintiff  from  recovering  in 
that  suit  The  Supreme  Court  held  that  the 
plaintiff  could  not  recover  in  tiie  case  made  on 
the  record  then  before  it,  and  that  the  lower 
court  erred  in  not  so  instructing  tbe  jury.  But 
it  did  not  follow  that  on  another  trial  the  plain- 
tiff might  not  be  able  to  make  a  stronger  or  bet- 
ter case  in  the  same  action.  The  reversal  of  tbe 
case  by  tbe  Supreme  Court  did  not  have  the  ef- 
fect of  defeating  the  plaintiff's  right  to  continue 
the  suit,  and  recover  in  it.  Tbe  reversal  did  not 
render  necessary  tbe  dismissal  of  that  suit.  It 
was  a  voluntary  dismissal.  While  the  case  at 
bar  may  come  within  the  letter  of  the  statute,  is 
it  not  manifestly  opposed  to  the  spirit  of 
it?    •     •     • 

"It  seems  to  me  that  the  application  of  the 
statute  here  sought  to  be  made  would  be  very 
unreasonable.  It  would  be  unreasonable  to  hold 
that  the  Legislature  intended  to  except  from  the 
operation  of  the  statute  of  limitations  a  person 
who  voluntarily  dismisses  bis  suit  because  of 
some  adverse  ruling  of  the  Supreme  Court  in  it, 
which  did  not  render  the  dismissal  necessary,  but 
which  had  tbe  effect  only  of  declaring  that  on 
the  facts  of  the  case,  as  shown  by  the  record  be- 
fore it,  the  plaintiff  was  not  entitled  to  recover, 
and  that  the  case  should  be  remanded  for  an- 
other trial,  wherein  the  plaintiff  could  have  an 
opportunity  of  making  ai  better  case,  if  within 
his  power  to  do  so." 

It  la  worthy  of  observation  that  In  the  esse 
of  Stuber  v.  Railroad,  118  Tenn.  805,  87  S. 
W.  411,  the  facts  gave  opportunity  for  the 
raising  of  the  question ;  but  able  counsel  of 
the  railroad  company  in  that  case  did  not 
do  so.  See,  also,  Railroad  v.  Bentz,  lOS 
Tenn.  670,  69  S.  W.  317,  68  L.  R.  A.  690,  91 
Am.  St  Rep.  763. 

Going  now  from  a  review  of  the  precedents 
to  a  consideration  of  tbe  principle  and  pol- 
icy involved: 

Tbe  statute  has  not  merely  letter  but  a 
spirit.  That  spirit  is  manifested  In  the  his- 
tory of  the  statute,  which  Is  the  outgrowth 
of  St  James  I,  c.  16,  S  4,  North  Caro- 
Ilaa  Act  1715,  c.  27,  {  6,  and  Tenn.  Act  1819, 
c.  28,  i  3,  liberalized  by  our  Code  of  1858,  | 
2755.  It  is  that  a  plaintiff  shall  not  be  final- 
ly cast  out  by  the  force  of  any  Judgment  or 
decree  whatsoever,  not  concluding  his  rigbt 
of  action,  without  an  opportunity  to  sue 
again  within  tbe  brief  period  limited.  Fur- 
ther, that  tbe  Judgment  Itself  must  be  one 
that  brings  to  a  rest  or  conclusion  tbe  action 
as  then  pitched  and  prosecuted,  whether  by 
dismissal,  arrest,  or  reversal.  A  reversal 
with  remand  is  not  such  a  conclusion.  It  is 
but  a  temporary  che<^  In  tbe  progress  of  the 
same  stiit 

The  argument  in  behalf  of  tbe  railway 
company  also  proceeds  in  disregard  of  the 
fact  that  a  reversal  with  remand  often  has 
back  of  It,  as  a  reason  or  unexpressed  pur- 
pose on  the  part  of  tbe  appellate  court,  tbe 
allowance  of  opportunity  to  the  plaintiff  to 
take  a  nonsuit.  If  so  advised ;  and  the  plain- 
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tift  sbould  bave  the  r\f^t  to  take  sncta  course 
In  the  circuit  court  before  the  latter  could 
property  enter  a  judgment  concluding  him. 
Why  a  remand  at  all  If  the  plaintiff  Is  not 
to  be  left  to  handle  h\s  cause  de  novo  in  the 
particular  respect? 

At  the  base  of  the  statute  Is  the  thought 
that  a  plaintiff  who  has  not  been  supine  or 
dilatory  does  not  deserve  to  be  barred  by  the 
general  statute  of  limitation  which  Is  direct- 
ed at  supUieness  and  dilatoriness. 

Belleviiig  the  ruling  of  the  Court  of  Civil 
Appeals  on  the  point  to  be  without  basis  on 
sound  principle,  the  writ  of  certiorari  is 
granted.  Its  judgment  is  modified  because 
of  this  error,  and,  as  modified,  afiirmed. 


PHILLIPS  et  aL  V.  BOOKER  et  al. 
(Supreme  Court  of  Tennessee.    March  25, 1916.) 

1.  Elkctiow  of  Bkmediks  «=>7(1)— Acts  Oon- 

BTITOTIHO    Kl^CTION. 

An  election  of  remedies  is  the  adoption  by 
an  unequivocal  act  of  one  of  two  existing  alter- 
native remedial  rights,  inconsistent  and  not 
reconcilable  with  each  other,  the  effect  of  which 
is  to  preclude  a  resort  by  the  plaintiff  or  cred- 
itor to  the  other. 

[Ed.  Note.— EV>r  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  12;  Dec.  Dig.  <S=37(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Election.] 

2.  Elbction  of  Reuedixs  «=»15— Acts  Con- 

BI'lTUTINO. 

Where  the  plaintiffs  took  a  decree  against 
the  defendants  B.  and  C,  who,  as  agents  of  the 
defendant  company,  had  orally  assumed  a  con- 
tract for  timber  rights  on  behalf  of  the  defend- 
ant R.,  there  being  but  one  credit  extended  and 
one  liability,  the  plaintiffs  could  not  proceed 
later  against  the  company  as  principal,  since, 
where  both  the  agent  and  the  principal  are  sued 
together  and,  with  full  knowledge,  the  creditor 
takes  judgment  against  the  agent,  there  is  a  de- 
cisive act  of  election,  although  it  does  not  re- 
sult in  satisfaction  of  the  debt^  and  his  case 
against  the  principal  for  later  judgment  must 
fail,  although  the  principal,  and  not  the  agent, 
received  the  benefit  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  17;    Dec.  Dig.  ©=915.] 

8.  Election  or  Remedies  ^=»1  —  Effect  — 

Ohanok  of  Position  bt  thb  Otheb  Pabty 

— "BtoTOPPEi.  IN  Pais." 

An  "election"  differs  from  an  "estoppel  in 
pais"  in  that  in  order  to  be  effective  it  need  not 
be  acted  upon  by  the  other  party  by  way  of  a 
detrimental  change  of  his  position,  provided  the 
election  is  a  decisive  one, 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  §  1;    Dec.  Dig.  ®=!>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

Appeal  from  Chancery  Court,  Overton 
County;  A.  H.  Roberts,  Chancellor. 

Action  by  one  Phillips  and  another,  admin- 
istrators, against  W.  A.  Rooker  and  others. 
There  was  a  decree  against  the  named  de- 
fendant and  defendants  J.  IT.  Brown  and  J. 
K.  Carpenter  reserving  the  question  of  the 
liability  of  the  defendant  Blue  Ridge  Tie 
Company.  From  a  disallowance  of  an  excep- 
tion to  an  order  and  final  decree  against  the 


defendant  Blue  Bldge  Tie  ComiMUiy,  and  on 
Its  motion  to  dismiss  the  bill  of  complaint 
or  for  a  decree  notwithstanding  a  verdict  of 
the  Jury,  it  appeals.  Reversed,  and  decree 
rendered  in  favor  of  the  defendant  Blue 
Ridge  Tie  Company. 

W.  R.  Officer,  C.  3.  OuUom,  and  Oonatser 
&  Roberts,  all  of  Livingston,  for  plaintiffs. 
Lucky  &  Andrews,  of  Knoxvllle,  and  O.  K. 
Holladay,  of  CwriuviUe,  for  defendant 
Booker. 

WILLIAMS,  J.  The  bill  Of  complaint  was 
filed  against  W.  A.  Rooker  and  others  to  re- 
cover a  personal  judgment  on  a  series  of 
notes  executed  by  Rooker  to  the  Intestate  of 
complainants  for  certain  timber  rights,  and 
to  enforce  a  lien  retained  In  the  contract  of 
conveyance  to  secure  their  payment. 

Among  the  defendants  were  the  Blue  Ridge 
He  Company,  a  body  corporate,  J.  D.  Brown 
and  J.  K.  Carpenter,  as  well  as  W.  A.  Rooker, 
who  was  the  grantee  in  the  Instrument  con- 
veying the  timber  rights. 

It  was  alleged  that  the  Blue  Ridge  Tie 
Company  was  liable  on  the  notes  because  of 
an  assumption  of  the  payment  thereof  by 
that  corporation,  and  that  defendants  Brown 
and  Carpenter  undertook  to  represent,  as 
agents,  the  company  in  the  transaction ;  and 
It  was  sought  to  hold  the  corporation  and 
these  two  agents  of  the  corporation  liable. 
A  further  allegation  was  the  following: 

"The  respondents  Brown  and  Carpenter  took 
charge  of  said  timber  and  contract,  and  assumed 
to  be  representing  the  Blue  Bidge  Tie  Company 
as  agents,  but  ii  it  sbould  turn  out  that  they 
were  not  so  representing  said  company  in  tak- 
ing possession  of  the  orij^ai  contract  from 
Rooker,  and  in  manufacturing  and  cutting  the 
timber  into  lumber  and  ties,  and  in  making  the 
payment  on  said  notes,  then  complainants  allege 
that  they  assumed  the  payment  of  the  said 
notes,  and  took  charge  of  the  whole  matter  in 
the  room  and  stead  of  the  said  Rooker,  and  are 
responsible  for  the  amount  of  the  said  notes 
with  interest  and  attorney's  fees." 

The  prayer  of  complainants  for  relief  in- 
corporated the  following  clause: 

"That  a  decree  be  entered  against  the  said 
Blue  Ridge  Tie  Cooipany,  J.  U.  Brown  and  J. 
K.  Carpenter,  and  W.  A.  Rooker,  holding  them 
liable  for  said  contract  and  notes  sned  on,  they 
having  assumed  the  payment  of  the  same." 

The  tie  company  anwered,  denying  that  it 
bad  assumed  the  timber  contracts  or  the 
payment  of  the  notes.  Rooker,  Brown,  and 
Carpenter  failed  to  make  defense,  and  an  or> 
der  pro  confesso  was  duly  taken  against 
them. 

Later  the  cause  came  on  to  be  heard  be- 
fore the  chancellor  upon  the  above  pro  con- 
fesso, when  It  was  decreed  by  the  court, 
among  other  things: 

"That  the  complainants  have  and  recover  of 
W.  A.  Rooker,  J.  U.  Brown,  and  J.  K.  Carpen- 
ter the  said  snm  of  $2,815.59,  together  with  all 
the  costs  of  this  case,  and  that  toe  same  be  de- 
clared a  lien  on  the  timber  set  out  herein  stand- 
ing and  growing  on  the  lanSs  her^  described." 


^ssFor  otber  cases  see  ■ome  topio  and  KBY-NUMBBR  In  all  Kej-Mumlxred  Blg«su  and  ladeKS* 
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Tbe  qnesUoQ  whether  the  Bine  Ridge  Tie 
Company  assumed  tbe  payment  of  the  notes 
exet-nted  by  Rooker  and  the  liability  of  that 
company  thereon  was  In  the  above  decree 
expressly  reserved  for  later  determination, 
and  tbe  cause  was  continued  by  consent  until 
the  next  term  of  the  court  This  decree  was 
entered  January  20,  1914. 

On  August  28,  1914,  a  further  and  final  de- 
cree was  entered  which  redted  that  the  cor- 
poration acquired  the  timber  contract  from 
Hooker  and  agreed  to  carry  the  same  out  as 
Rooker  had  contracted  to  do,  and  that  the 
corporation  was  liable  on  the  notes  In  ques- 
tion. 

To  that  decree  exception  was  saved  by  the 
tie  company  on  the  ground  that  the  record 
showed  that  complainant  administrators  had 
at  a  former  term  of  the  court  taken  Judgment 
against  Brown  and  Carpenter  for  the  full 
amount  sned  for,  which  act  was  Inconsistent 
with  any  right  to  recover  against  the  corpo- 
ration, and  that  complainants  thereby  waiv- 
ed any  right  they  might  have  had  to  recover 
against  the  exceptant.  The  same  ground  was 
made  the  subject-matter  of  a  motion  to  dis- 
miss the  bill  of  complaint,  or  for  a  decree 
notwithstanding  a  verdict  of  the  Jury  which 
had  been  returned  upon  certain  issues  of  fact 
presented. 

Tbe  excepticm  and  motion  were  disallow- 
ed. The  tie  company  prayed  an  appeal,  and 
has  here  assigned,  among  other  errors,  the 
position  above  advanced;  that  la,  that  the 
complainants  by  taking  Judgment  against 
the  acting  agents  of  the  corporation  elected 
to  hold  tbem  liable,  and  could  not  later  take 
a  decree  against  the  corporation  as  their 
Princlpftl  on  tbe  same  alleged  contract  of  as- 
samption  of  the  payment  of  the  notes. 

Doubtless  the  agents,  Brown  and  Carpen- 
ter, were  made  defendants  because  of  a  fear 
on  the  part  of  the  complainants  that  the  ac- 
tion ot  tbe  agents  might  not  be  sufficient  In 
tact  or  law  to  bind  their  principal,  and  on  a 
theory  that  agents  may  be  liable  on  contracts 
to  which  they  fttll  to  Mnd  their  corporate 
principals,  or  else  that  the  agents,  while  In- 
tending to  bind  the  corporation,  In  the  oral 
negotiations  used  apt  words  to  bind  them- 
aelves. 

We  have  for  determination,  not  whether  el- 
tber  theory  is  stistalnable,  but  whether,  since 
complainants  had  recovered  on  the  alleged 
contract  against  the  agents,  they  may  later 
recover  Jiidgment  thereon  against  the  prin- 
cipal also,  or  whether  they  are  bound  by 
their  election  claimed  to  be  evidenced  by  the 
snccessfol  solt  against  tbe  agents. 

The  record  discloses  that  the  alleged  con- 
tract of  assumption,  on  whomsoever  binding, 
was  a  parol  one,  and,  further,  that  It  pur- 
ported to  have  been  made  for  and  on  the 
credit  of  the  tie  company  as  one  of  tbe  con- 
tracting parties.  It  is  no  part  of  the  theory 
of  complainants  that  the  contract  was  a  Joint 
or  Joint  and  several  one,  or  that  the  agents 


added  to  the  obligation  of  the  ccHrporattoQ 
their  own  as  one  collateral  to  the  corporate 
obligation.  The  contract  is,  under  tbe  plead- 
ings, to  be  deemed  one  contract,  with-  one 
credit  extended  and  one  liability.  If  the 
agents  are  to  be  held,  it  Is  to  be  done  not  In 
addition  to,  but  Instead  of,  tbe  company. 
Such  a  liability  is  deemed  an  alternative 
one.  It  is  that  of  tbe  corporation,  or  it  is 
that  of  the  two  agents  who  may  have  failed 
to  bind  It  Complainants  have  no  right  to 
pursue  both  sets  of  parties  as  upon  two  dis- 
tinct obligations;  that  would  allow  them 
more  than  they  allege,  as  well  as  more  than 
their  Intestate  bad  In  contemplation  in  any 
event 

Why,  then,  does  not  the  doctrine  of  elec- 
tion apply?    • 

[1]  "Election  of  remedies"  may  be  defined 
to  be  the  adoption,  by  an  unequivocal  act,  of 
one  of  two  existing  alternative  remedial 
rights,  inconsistent  and  not  reconcilable  with 
each  other,  the  effect  of  which  is  to  preclude 
a  resort  by  the  .plaintiff  or  creditor  to  the 
other. 

[2]  If  the  obligation  be  a  thing  single.  It 
seems  Inconsistent  to  allow  complainants  to 
hold  two  such  distinct  persons  or  set  of  per- 
sons liable  as  their  contractees.  A  remedy 
against  the  agents  must  be  assumed  to  exist 
only  on  the  basis  of  the  nonliability  of  the 
corporation. 

"Which  one  shall  be  held?  Th*  answer  ordi- 
narily given  is  that  the  other  party  may  'elect*, 
between  them.  As  a  eorollary  to  this,  it  is  Mid 
that  the  other  party  baa  but  one  cboioe;  that 
when  he  baa  made  lus  election  bis  determiuatioB 
is  final,  and  he  cannot  afterwards  make  a  new 
choice.      2  Mechem  on  Agency,  S  1T50. 

We  have  not  been  cited,  and  we  have  not 
on  seardi  found,  a  case  where  the  doctrine 
of  election  has  been  applied  to  facts  similar 
to  those  here  presented. 

We  are  ot  opinion  that  a  close  analogy  Is 
presented  by  those  oases  which  involve  the 
liability  of  the  principal,  disclosed  to  the 
creditor  or  third  person  complaining  at  the 
outset  or  prior  to  suit  and  of  his  agent  on 
obligations  where  each  Is  liable  in  the  alter- 
native, though  the  contract  is  not  made  In 
the  name  of  the  principal,  as  it  is  claimed 
to  have  been  tbe  case  in  the  Instant  suit 
1  Mediem  on  Agency.  If  1424,  1712,  1716, 
1750,  et  seq. 

In  tbe  one  case  the  agent,  as  negotiator, 
appears  to  be  the  person  bound  on  the  face 
of  the  contract  Here  the  jperson  appearing 
to  be  bound  on  the  obligation  is  the  principal. 
If  the  doctrine  of  election  Is  applicable  In 
the  one  case,  it  seems  that  it  should  be  In 
the  other.  In  one  Instance  tbe  agent  can  be 
held  because  be  made  the  contract  In  bis  own 
name,  or  the  principal  can  be  held  because 
It  Is  in  law  deemed  to  be  his  contract ;  while 
here  we  may  assume  that  the  corporate  prin- 
cipal could  have  been  held,  but  that  the 
complainants  have  rendered  the  agents  Uable, 
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and,  as  aeen,  on  the  neceaaary  assumption 
of  tbe  corporatlon'B  nouUablUty. 

As  haa  been  noted,  either  the  principal  or 
the  aseat  Is  to  be  held  liable,  but  not  both. 
It  Is  the  duty  of  the  creditor  to  elect  which 
of  the  two  he  will  compel  to  carry  out  the 
contract  negotiated  by  the  agent,  and  If,  with 
full  knowledge,  be  elects  to  hold  the  agent, 
he  thereby  discharges  the  liability  of  the 
principal,  and  conversely.  Tutblll  v.  Wilson, 
80  N.  Y.  423;  Murphy  v.  Hutchinson,  m 
Miss.  643,  48  South.  178,  21  U  B.  A.  (N.  S.) 
785,  and  note,  11  Ann.  Cas.  611;  31  Cyc. 
157& 

That  a  plaintiff  or  complainant  may  prop- 
erly Join  In  an  action  such  agent  and  his 
principal,  as  defendants  llahle  in  the  alter- 
native, has  been  held.  Gay  t.  Kelley,  109 
Minn.  101,  123  N.  W.  295,  26  li.  B.  A.  (N.  S.) 
742,  and  note. 

The  duty  to  elect  implies,  as  a  prerequisite, 
knowledge,  or  Its  equivalent,  on  the  part  of 
the  creditor  of  the  facts  material  to  his 
rights;  .and  the  rule  therefore  is  that  the 
act  of  bringing  suit  against  the  principal  or 
the  agent,  as  the  case  may  be,  or  both  to- 
gether, does  not  constitute  an  election,  es- 
pecially where  there  is  no  attachment  of 
property.  But  clearly,  when  both  the  agent 
and  the  principal  are  sued  together,  as  in 
this  case,  and  a  full  view  of  the  premises  af- 
forded, and  the  creditor  then  takes  a  Judg- 
ment against  the  agent,  that  is  a  decisive 
act  of  election  and  his  case  against  the  prin- 
cipal for  later  Judgment  In  the  same  or  in 
a  subsequent  suit  must  falL  Klngsley  v. 
Davis,  104  Mass.  178;  Sessions  v.  Block,  40 
Mo.  App.  569;  Tew  v.  Wolfshon,  77  App. 
Dlv.  454,  79  N.  T.  Supp.  286;  Coles  t.  Mc- 
Kenna,  80  N.  J.  Law,  48,  76  AtL  344 ;  Lind- 
qnlst  V.  Dickson,  98  Minn.  369,  107  N.  W. 
958,  6  L.  R.  A.  (fi.  S.)  729,  8  Ann.  Cas.  1024, 
and  notes. 

There  is  a  slight  conflict  of  authority  on 
the  question  as  to  whether  a  Judgment,  with- 
out satisfaction,  is  sufficient  to  constitute  a 
conclusive  election  as  to  either  principal  or 
agent  in  such  case;  but  the  early  cases  of 
Priesly  v.  Femie,  3  H.  &  C.  (Bxch.)  977,  and 
KendaU  t.  Hamilton,  L.  R.  4*  App.  Cas.  604, 
1  Eng.  Rul.  C.  175,  announced  the  rule  now 
generally  adopted  that  the  plalntifC  is  con- 
cluded, '^although  the  judgment  does  not  re- 
sult in  satisfaction  of  the  debt."  This  court, 
in  Abrens  v.  Cobb,  9  Humph.  (28  Tenn.)  643, 
is  in  accord  in  Its  holding  that,  when  a  Judg- 
ment is  taken  against  an  agent,  the  creditor 
cannot  later  hold  the  principal,  disclosed  to 
be  such  at  the  outset,  although  he  and  not 
the  agent  received  the  benefit  of  the  trans- 
action.   It  was  said: 

"The  fact  that  nothing  wag  realized  upon  said 
judgment  does  not  aSect  the  question ;  neither 
does  the  fact  that  the  plaintiff  in  error  derived 
benefit  from  the  lumber.  The  case  rests  upon 
the  fixed  principle  of  law  that  the  party  is  con- 
cluded by  his  own  voluntary  election  to  treat 
the  agent  as  principal  and  sole  debtor."     Id. ; 


Calder  v.  Matthews  (E.  B.)  6  C.  P.  486,  2  Eng. 
Rul.  C.  456:  Cross  v.  Matthews  (K.  B.)  91 
Law  T.  Rep.  500;  31  Cyc.  1580. 

When,  therefore,  the  complainants  saw 
fit  to  take  a  decree  for  the  amount  of  the 
I  notes  against  agents  Brown  and  Carpenter, 
they  could  not  proceed  in  the  later  decree 
to  add  a  farther  remedy  against  their  prin- 
cipal, the  tie  conu>any,  likewise  disclosed  in 
the  negotiations.  The  two  remedies  are 
wholly  Inconsistent — logically  Irreconcilable. 
The  grant  of  one  demonstrates  the  ftiislty 
of  the  claim  to  the  other. 

"A  party  may  not  take  contradictory  posi- 
tions ;  and  where  he  has  the  right  to  choose  one 
of  two  modes  of  redress,  and  the  two  are  so  in- 
consistent that  the  assertion  of  one  involves 
the  negation  or  repudiation  of  the  other,  his  de- 
liberate and  settled  choice  of  one,  with  knowl- 
edge or  means  of  knowledge  of  such  facts  as 
woold  authorize  a  resort  to  each,  will  preclude 
him  thereafter  from  going  back  and  electing 
again."  Robb  v.  Vos,  155  IJ.  S.  13,  16  Sup. 
Ct.  4,  39  L.  Ed.  62,  62,  quoting  Thompson  v. 
Howard,  31  Micfa.  309. 

And  see  Fowler  t.  Bowery  Savings  Bank, 
113  N.  T.  450,  21  N.  B.  172,  4  L,  R.  A.  145. 
10  Am.  St  Rep.  479,  and  notes;  Clark  v. 
Rivers,  L.  R.  5  Bq.  91,  37  L.  J.  Ob.  (N.  S.)  70. 

[3]  The  doctrine  ot  election  differs  from 
that  of  estoppel  in  pais,  In  that  an  election 
in  order  to  effectiveness  need  not  be  acted 
on  by  the  other  party  by  way  of  a  detrimen- 
tal diange  of  his  position,  provided  the  elec- 
tion is  a  decisive  one.  Flynn-Harrls-Bol- 
lard  Ca  v.  Hampton  (Fla.)  70  South.  385; 
9  R,  O.  L.  961,  and  cases  dted. 

What  is  said  and  ruled  above  is,  of  course, 
meant  to  be  applicable  to  contractual  ob- 
ligations; actions  against  tort-feasors  are 
not  referred  to. 

The  chancellor  in  holding  to  the  contrary 
erred. 

Reversed,  with  decree  here  for  appellant 


DENNY  V.  SUMNER  COUNTY  et  al. 
(Supreme  Court  of  Tennessee.    March  11, 1916.) 

1.  Taxation   €=s>2&4— Pkbsonal  Pbopbbtt— 

DOUICILE. 

For  the  purposes  of  taxation  of  personal 
property  one  must  have  a  domicile  fixed  in  some 
particular  county  and  municipal  corporation  or 
civil  district  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $§  419-426;  Dec.  Dig.  «*=)254.] 

2.  Taxation    «=»254  —  "Domiciub"    Distin- 
guished FBOK  "BEBIDENCB." 

"Domicile"  and  "residence"  are  not  synon- 
ymous in  the  law  relating  to  situs  for  taxation ; 
"domicUe"  importing  a  legal  relation  existing 
between  a  person  and  a  particular  place,  based 
on  actual  residence,  plus  a  concurrent  intention 
to  remain  there  as  at  a  fixed  abiding  place.  One 
may  have  but  one  domicile  or  legal  residence,  but 
he  may  have  two  or  more  residences,  and  he 
may  not  actually  abide  at  bis  legal  residence  nt 
all,  but  his  actual  residence  must  he  his  abiding 
place. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  419-426 ;   Dec.  Dig.  <8=9254. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Domicile ;   Residence.] 
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3.  Doiacnjs  «s»6— Opssikxioir  of  Law. 

The  law  wiH,  from  facts  and  circumstances, 
fix  a  l^al  residence  for  <Hie  unless  he  volun- 
taiil;  fixes  it  himself. 

[Ed.  Note.— For  other  eases,  see  Domicite, 
Cent  Dig.  H  24-^ ;  Dec.  Dig.  <S=>5.1 

1  t)OUIOILS  «=>4(2)— "CHA.NOB  OS  Douiciui" 

— Requisiies. 
To  constitute  a  change  from  a  domicile  to 
another  domicile  of  (^oice,  it  is  requisite  that 
dicre  be  actual  residence  in  the  other  or  new 
place^  an  intention  to  abandon  the  old  domicile, 
and  an  intention  of  acquiring  a  new  one  at  the 
other  place. 

[Ed.  Note.— Fo?  other  cases,  s«e  Domidle, 
Cent  Dig.  U  9,  22;    Dec  Dig.  <Ssa4(2). 

For  other  definitions,  see  Words  and  Phrases, 
Fint  and  Second  Series,  Ohaoge.] 

5.  DoMiciUK  «s>4(l)— Charok  to   DoiQciu: 
or  OuoiH. 

There  is  in  this  state  an  exception  to  the 
rule  that  a  domicile  once  fixed  remains  until 
another  is  actually  acquired,  arising  In  the 
event  of  a  change  from  a  domicile  of  choice  to 
diat  of  origin,  so  that.  If  the  removal  be  with 
intent  to  resume  the  domicile  of  origin,  it  Is  re- 
icqnired  before  it  is  reached,  or  even  while  the 
peison  is  in  itineic,  fbr  it  rwerts  the  moment 
tlie  other  is  given  up;  but  such  exception  is' 
limited  to  changes  from  one  country  to  another 
or  from  one  state  of  the  Union  to  another. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Gent  Dig.  fi  5-S,  10-23;   Dea  Dig.  «=s>4(l).J 

6.  Domicile  «=»4(2>;-"Chanqe"— Intent. 

The  mere  intention  to  acquire  a  new  dom- 
icile without  the  fact  of  an  actual  removal  and 
residence  avails  nothing;  neither  does  the  fact 
of  an  actual  removal  without  such  intent ;  and 
a  mere  change  in  the  place  of  abode,  though 
more  than  temporary,  is  not  sufficient  unless  Oxe 
intent  concur. 

[Ed.  Note. — ^For  other  cases,  see  Domicile, 
Out  Dig.  H  9,  22;  Dec.  Dig.  «=»4(2).] 

7.  TAXATI0I4    «=>K}4— Pebsonal   Pkopebtt— 

DOUICILB. 

Complainant,  who  had  acquired  a  domicile 
of  choice  in  T.  county,  who  In  1913  sold  his 
farm  in  that  county  and  most  of  his  personal 
property,  who  removed  to  S.  county,  intending 
to  make  a  legal  residence  there  conditional  on 
ilia  finding  a  farm  there  that  was  satisfactory 
and  to  remain  only  until  his  son's  preparatory 
school  course  was  finished,  and  who,  though  be 
booght  a  farm  in  S.  county  as  an  investment, 
coBtinued  to  vote  in  T.  county  and  to  pay  tax- 
es on  personalty  there,  was,  for  the  purposes  of 
taxing  his  personal  property,  domiciled  in  T. 
comity. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  gj  41&-426;   Dec.  Dig.  «=»254.] 

Appeal  from  Chancery  Ckmrt,  Sumner 
County;  3.  "W.  Stout,  ChanceUor. 

Bill  for  InJunctloQ  by  W.  R.  Demiy  against 
Snnmer  Ck>uiity  and  another.  Decree  for  de- 
fendants, and  complainant  appeals.  Re- 
versed, with  decree  for  complainant. 

Ed  T.  Seay,  of  Nashville,  for  appellant 
Qeo.  W.  Boddie,  of  Oallatln,  for  appellees. 

WILLIAMS,  J.  The  bUl  of  complaint  was 
filed  by  Denny  to  enjoin  the  county  of  Sum- 
ner and  the  board  of  equalization  of  that 
connty  from  making  an  assessment  of  com- 
plainant's personal  estate  and  to  prevent  col- 
lection of  taxes  based  on  any  such  assess- 
ment.  The  preliminary  steps  hnd  been  taken 


to  assess  complalnaat's  hpldin^  of  personal 
property  In  that  county' at  $40,000  for  the 
year  1015,  and  the  ta^  authorities  of  Trous- 
dale county  also  made  an  assessment  of  the 
proi>erty  for  that  year  In  the  same  amount, 
claiming  that  situs  for  taxation  was  in  the 
latter  county. 

Denny  was  bom  In  Smith  county,  Tenn.,  In 
1867,  and  had  his  domicile  there  until  1902, 
when  he  removed  to  Tronsdale'county,  in  this 
state. 

Tn  1913  he  sold  his  farms  in  Trousdale  and 
Smith  counties,  and  also  his  personal  prop- 
erty, with  only  a  few  exceptions.  He  was  at 
that  time,  and  has  since  remained,  a  wid- 
ower; he  and  a  son  15  years  of  age  consti- 
tuting his  family. 

Not  finding  the  school  advantages  of 
Trousdale  county  adequate,  as  be  thought,  he 
considered  going  to  Lebanon,  "Wilson  county, 
or  to  Gallatin,  Sumner  county,  for  the  pur- 
I>ose  of  placing  his  son  in  school.  He  was 
persuaded  by  a  close  personal  friend  who 
lived  in  Gallatin  to  choose  the  latter  place, 
and  be  went  there  early  in  1914  and  placed 
his  son  at  once  in  a  boys'  training  sdtiooL  At 
first  he  rented  a  house  and  21  acres  of  land 
that  surrounded  it  Later,  finding  that  this 
place  was  on  the  market  at  $10,000,  he  pur- 
chased It  at  about  |S,000,  but  as  an  Invest- 
ment The  acreage  was  located  in  the  sub- 
urbs of  Gallatin  and  he  was  pursuaded  by 
his  friend  that  it  was  or  would  become  valu- 
able for  subdivision  purposes. 

Before  going  to  Gallatin  Deqny  had  this 
friend  to  ascertain  from  a  leading  attorney 
of  the  Gallatin  bar  whether  his  going  to  that 
place  for  the  purpose  of  educating  his  son 
would  oi)erate  to  change  his  domicile ;  his  de- 
sire being  to  retain  his  legal  residence  In 
Trousdale  county.  He  was  assured  that  it 
would  not  He  took  up  his  abode,  along  with 
his  son,  in  Gallatin  for  the  purpose  Indicated, 
and,  as  he  testifies,  with  the  Intent  not  to 
make  It  his  permanent  home.  The  proof  dis- 
closes his  Intention  to  be:  To  purchase  a 
farm  In  some  county  of  this  state  when  one 
could  be  found  that  was  satisfactory,  and  to 
make  his  permanent  residence  at  the  place 
where  it  was  purchased;  to  place  his  son 
later  on  In  Vanderbilt  University,  at  Nasb- 
\-llIe,  and  to  go  there  and  abide  (If  a  farm 
had  not  been  purchased  at  the  time)  while 
his  son  was  going  through  a  college  course ; 
and,  tf  a  farm  had  not  been  found  elsewhere, 
to  go  back  to  Trousdale  county  and  purchase 
one  there  when  his  son  was  through  school. 
He  was  a  farmer,  and  purposed  bringing  up 
his  son  as  a  fanner  after  the  education  of 
the  latter  was  completed. 

Complainant  made  unsuccessful  efforts  to 
buy  farms  in  Sumner,  Williamson,  and  Maury 
counties;  and,  as  stated,  he  testifies  that  he 
had  no  intention  of  residing  permanently  in 
Gallatin,  or  in  Sumner  county,  unless  he 
should  succeed  in  making  the  purchase  of 
a  farm  there.    The  other  proofs  as  to  his 
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contemporaneous  dedaratlons  are  to  the  ef- 
fect that  his  intention  was  to  retain  domicile 
In  Trousdale  comity ;  that  he  had  no  purpose 
to  remain  In  Gallatin  permanently,  but  to 
use  It  as  a  base  for  educating  his  son  and 
for  finding  a  farm  in  some  Tennessee  county ; 
no  particular  county  being  in  mind. 

Denny  has  continued  all  along  to  vote  in 
Trousdale  county  and  to  pay  taxes  on  per- 
sonalty there. 

In  this  state  we  seetn  to  bare  no  reported 
case  dealing  with  the  subject  of  domicile  in 
respect  of  the  place  of  taxation  of  personal 
effects.  However,  we  have  cases  in  which 
domicile  has  been  defined  when  the  same 
had  relation  to  other  subject-matters.  Some 
of  these  cases  are  pertinent  to  the  one  in 
band.  Thus  Allen  v.  Tbomason,  11  Humph. 
(30  Tenn.)  536,  54  Am.  Dec.  55,  and  KeUar  v. 
Balrd,  5  Helsk.  (52  Tenn.)  39  (relating  to  suc- 
cession) ;  Layne  v.  Pardee,  2  Swan  (32  Tenn.) 
232  (marital  rights) ;  Pearce  v.  State,  1  Sneed 
(33  Tenn.)  66,  60  Am.  Dec.  135  (elective  fran- 
chise); White  v.  White,  8  Head  (40  Tenn.) 
406 ;  Williams  v.  Saunders,  5  Cold.  (45  Tenn.) 
60  (forum  for  probate  of  will)  and  Keelin  v. 
Graves,  129  Tenn.  103,  165  S.  W.  282,  L.  R. 
A.  1915A,  421,  and  HascaU  v.  Haiford,  107 
Tenn.  355,  65  S.  W.  423,  89  Am.  St.  Rep.  952 
(exemptions).  See,  also,  other  cases  dis- 
cussing domicile  In  relations  that  do  not 
furnish  so  close  an  analogy.  Foster  v.  Hall, 
4  Humph.  (23  Tenn.)  346,  and  Stratton  v. 
Brigham,  2  Sneed  (34  Tenn.)  420  (residence 
for  attachment  purposes) ;  Sparks  v.  Sparks, 
114  Tenn.  666,  88  S.  W.  173  (residence  for 
divorce) ;  and  Laue  v.  Grand  Fraternity,  132 
Tenn.  235,  177  S.  W.  941,  L.  R.  A.  191?iF, 
1056  (forfeiture  of  life  Insurance). 

[1]  For  purposes  of  texatl(Hi  of  personal 
property  one  must,  of  course,  have  a  domicile 
fixed  in  some  particular  county  and  munici- 
pal corporation  or  civil  district  of  the  state. 

[2,  S]  "Domicile"  and  "residence"  are  not 
synonymous  in  the  law  relating  to  situs  for 
texatlon,  "domicile"  importing  a  legal  rela- 
tion existing  between  a  person  and  a  par- 
ticular place  based  on  actual  residence,  plus 
a  concurrent  intention  there  to  remain,  as  at 
a  fixed  abiding  place. 

A  man  may  have  two  or  more  residences, 
but  only  one  domicile  or  legal  residence.  He 
must  have  a  domicile  somewhere;  he  can 
have  only  one;  therefore,  "in  order  to  lose 
one,  he  must  acquire  another." 

The  law  will,  from  facte  and  circum- 
stances, fix  a  legal  residence  for  blm,  unless 
he  voluntarily  fixes  it  himself,  and,  when  his 
'  legal  residence  Is  once  fixed,  it  requires  both 
fact  and  intention  to  change  it.  As  contra- 
distinguished from  his  legal  residence,  he 
may  have  an  actual  residence  in  another 
state  or  county.  He  may  abide  in  the  latter 
without  surrendering  his  legal  residence  in 
the  former,  provided  he  so  intends.  His  legal 
residence,  for  the  purpose  indicated,  may  be 
merely  ideal,  but  his  actual  residence  must 
be  substantlveL    He  may  not  actually  abide 


at  his  legal  residence  at  all,  bat  blB  actual 
resideDce  must  be  his  abiding  place.  Tipton 
T.  Tipton,  87  Ky.  245,  8  S.  W.  440;  Long  v. 
Ryan,  80  Grat  (Va.)  718. 

[4]  To  constitute  a  diange  from  a  domicile 
to  another  domicile  of  choice,  as  to  claimed 
in  the  instant  case,  three  things  are  essential: 
(a)  Actaal  residence  in  the  other  or  new 
place;  (b)  an  intention  to  abandon  the  old 
domicile ;  and  (c)  an  Intention  of  acquiring  a 
new  one  at  the  other  place.  Sparks  v.  Sparks, 
supra ;   Foster  v.  Hall,  sup«EL 

The  definition  of  "d(»ulcile"  approved  by 
the  Supreme  Court  of  the  United  States  in 
the  recent  cases  of  Williamson  v.  Osenton, 
232  U.  S.  619,  ffiM,  84  Sup.  Gt.  442,  58  L..  £d. 
758,  761  (domicile  for  divorce),  and  Gilbert 
V.  David,  235  U.  S.  561,  35  Sup.  Ct  164,  59 
L.  Ed.  360  (domicile  for  federal  Jurisdiction), 
is  that  given  by  Dicey  in  bis  Conflict  of  Laws 
(2d  Ed.)  p.  111.  This  definition  is  in  negative 
form,  and  a  change  of  domicile  is  said  to  be 
effected  where  there  is  a  change  of  abode  and 
"the  absence  of  any  present  lntenti<m  to  not 
reside  permanently  or  indefinitely  in  the  new 
abode."  The  same  essential  factors,  as  we 
conceive,  appear  in  the  deflnltioa  when  thua 
phrased: 

"As  some  writers  express  it,  there  must  be  an 
animus  non  revertendi  and  an  animus  manendi 
or  animus  et  factum.  Berry  v.  Wilcox,  44 
Neb.  82,  62  N.  W.  249,  48  Am.  St.  BepTtOe; 
Hayes  v.  Hayes,  74  III  312,  816:  Jopp  v. 
Wood,  34  L  J.  Ch.  N.  S.  2li;  Moorhouae  ▼. 
Lord,  10  H.  L.  Caa.  272.  The  factum  ia  the 
transfer  of  the  bodily  jpreseuce,  and  the  animus 
is  the  intention  of  residing  permanently,  or  for 
an  indefinite  period.  A  change  of  domicile  there- 
fore involves  a  question  of  fact  and  intent.  The 
fact  is  easily  proved  because  it  is  shown  by  the 
mere  transfer  of  the  bodily  presence  from  the 
old  to  the  new  place  of  abode,  but  the  intent  with 
which  the  change  is  made  is  to  be  determined 
from  the  character  of  the  residence,  its  object 
and  purpose,  in  CMinection  with  the  other  evi- 
dence in  the  case.  Residence  in  a  particular 
place  is  a  fact  obvious  to  the  senses,  and  cannot 
be  easily  mistaken,  but  its  value  in  fixing  dom- 
icile is  unimiK>rtant  unless  accompanied  with  an 
intent  of  remaining  permanmtly  or  indefinitely, 
or,  as  it  is  sometimes  said,  with  no  present  in- 
tent of  removing  therefrom.  Residence  alone, 
however  long  continued,  will  not  effect  a  change 
of  domicile.  On  this  point  the  authorities  speak 
with  practically  one  voice."  Hckering  v.  Winch, 
48  Or.  500,  87  Pac  763,  9  L.  R.  A.  (N.  S.) 
1169,  and  note. 

[S]  Reference  may  be  made  parenthetically 
to  an  exception  recognised  In  this  stete  to 
the  rule  that  a  domicile  once  fixed  remains 
until  another  Is  actually  acquired,  arising  in 
event  of  a  change  from  a  domicile  of  chcrice 
to  that  of  origin.  Then,  if  the  removal  be 
with  the  intention  to  resume  his  domicile  of 
origin,  the  latter  is  reacquired  before  it  is 
reached,  or  even  while  the  person  is  In  Itln- 
ere,  "for  It  reverte  from  the  moment  the 
other  Is  given  up."  Allen  v.  Tbomason,  su- 
pra, citing  Story  "on  Conflict  of  Laws.  The 
doctrine  touching  this  exception  is  confined, 
however,  to  changes  from  one  country  to  an- 
other, or  from  one  stete  of  the  Union  to  an- 
other. Kellar  v.  Balrd.  supra ;  Story,  J.,  In 
CatUa  T.  Gladding,  4  Masoa,  808,'  Ped.  Cas. 
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No.  2S20;  Udny  t.  ndny,  4  L^  B.  H.  K  Sc. 
App.  441,  9  Eng.  B.  G.  782.  The  ezceivtlon 
tlins  recognized  In  this  state  ahonld  be  held 
In  mind  to  pre7«iit  confasion  In  the  attempt- 
ed application  of  the  langnage  used  In  opin- 
ions enforcing  the  doctrine  to  Instances  where 
it  has  no  relevancy. 

In  the  case  of  Bnlkley  v.  WlHlamstown,  3 
Gray  (Mass.)  493,  it  appeared  that  prior  to 
the  tax  test  date  of  May  1,  18S3,  Bnlkley,  an 
Inhabitant  of  Willlamstown,  had  made  prep- 
arations for  removing  from  that  town  to 
Rock  Island,  111.,  and  the  last  week  of  April 
he  left  Willlamstown.  He  and  his  family 
went  first  to  Adams,  Mass.,  there  taking 
rooms  with  board,  and  they  were  in  Adams 
on  the  test  date.  The  trial  Judge  instructed 
the  Jury  that,  tf  plaintiff  had  removed  from 
WUliamstown  with  a  bona  fide  intention  of 
abandoning  residence  in  that  town  from  that 
time,  and  with  no  present  intention  of  ever 
making  it  his  home,  still  he  had  domicile 
there  for  purpose  of  taxation  nntll  he  actual- 
ly acquired  one  elsewhere.  On  appeal  a  ver- 
dict based  on  the  instruction  was  sustained, 
and  it  was  said: 

"The  question  of  domicile  is  often  a  difficult 
one ;  and  it  is  a  matter  of  surprise,  OMWidcring* 
the  number  of  cases,  that  questions  do  not  arise 
more  frei]uently.  The  difiiculty  is  intrinsic  in 
detennlning,  under  the  various  combinations  of 
circumstances,  what  constitutes  habitancy  or 
domicile,  whidi,  for  most  pnrposes  at  least,  are 
the  same.  •  •  •  The  question  in  tliis  case 
is:  Where  was  the  plaintiff 's  domicile  on  1st 
day  of  May,  1853?  Clearly  not  in  Rock  Island, 
lU.,  for  he  had  not  taken  up  his  abode  there. 
But  he  was  an  inhabitant  of  Massachusetts  for 
the  purposes  of  taxation,  and  of  some  town, 
city,  or  district.  •  •  •  Whether  he  had  left 
Williamstown  with  an  intent  to  make  Adams  his 
place  of  abode  was  a  question  of  fact,  which 
was  left  to  the  jury,  who  decided  that  he  had 
not,  whidi  appears  to  us  to  be  right,  according 
to  the  evidence  as  reported." 

See,  also,  Borland  v.  Boston,  132  Masa  89, 
42  Am.  Rep.  424,  and  cases  there  cited. 

In  the  case  last  named  it  appeared  that 
a  person  domiciled  In  Boston  left  for  an  in- 
definite term  of  absence,  and  on  leaving  he 
had  determined  never  to  return  to  reside  In 
Boston;  and  before  May  1,  18T7,  h)a  had  de- 
cided to  take  np  his  residence  on  his  return 
from  his  travels  in  Connecticut,  and  on  bis 
return  in  1879  he  went  to  Connecticut  to  re- 
side. It  was  held  that  his  domicile  for  tax- 
ation porpoee  on  May  1, 1877,  was  in  Boston ; 
the  conrt  assigning  as  reasons  for  the  Judg- 
ment: 

"Although  he  might  have  left  the  common- 
wealth with  the  fixed  purpose  to  abandon  it  as 
a  residence,  he  did  not  leave  it  on  his  way  to  a 

Elace  certam  which  he  had  determined  upon  as 
is  future  residence,  and  was  proceeding  to  with 
doe  dispatch;  and  upon  the  general  ride  that, 
having  had  a  domicile  in  this  commonwealth, 
he  remains  an  inhabitant  for  the  purpose  of  tsx- 
ttion  until  he  acquired  a  new  domicile,  the  in- 
tention and  fact  had  not  concurred  at  the  time 
when  this  tax  was  assessed." 

See.  also,  Ayer  v.  Weeks,  66  N.  H.  248,  18 

AU.  1108,  6  L.  R.  A.  716,  33  Am.  St.  Bep.  87. 

[I]  The  mere  intention  to  acquire  a  new 
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domicile  wtthont  the  fUct  of  an  actual  re- 
moval and  residence  avails  nothing ;  neither 
does  the  fact  of  an  actual  removal  without 
such  Intention.  This  Intent  is  as  essemtial  a» 
the  fact  of  actual  residence.  A  mere  change- 
in  the  place  of  abode,  though  more  than  tem- 
porary, la  not  Buffldent,  unless  the  Intent 
concur. 

"This  intention,  it  is  tms,  may  be  inferred 
from  circumstances,  and  the  residence  may  be 
of  such  a  character  and  accompanied  by  such 
indices  of  a  permanent  home  that  the  law  will 
apply  to  the  facts  a  result  cmitrary  to  the  ac- 
tual intention  of  the  party.  Thus  one  cannot 
make  a  permanent,  fixed  commercial  residence 
with  all  the  surroundings  of  a  permanent  home 
in  one  place  and  a  domicile  in  another  by  a 
mere  mental  act.  But  a  residence  for  mere 
pleasure  or  health  is  not  regarded  as  of  any 
great  weight  in  determining  the  question  of  a 
change  of  domicile."  Pickering  v.  Winch,  su- 
pra; sua  V.  WoodviU^  38  Miss.  646;  Ayer 
V.  Weeks,  supra. 

In  such  case  he  does  not  lose  his  former 
domicile  so  long  as  his  intention  remains 
conditional,  as,  for  example,  where  he  may 
seek  employment,  intending  to  change  his 
permanent  home  only  if  he  finds  it  9  B.  0. 
I*  553-555 ;  Berry  v.  WUcox,  48  Am.  St  Rep. 
716,  note. 

In  State  ex  rel.  v.  Scott,  171  Ind.  849,  S& 
N.  e;,  409,  It  was  said: 

"So  it  may  be  •  •  •  said  that  a  journey 
into  another  stats  or  territory  for  inspectiw, 
accompanied  with  ah  intent  permanently  to  re- 
move to  such  other  state  if  a  satisfactory 
place  is  found,  does  not  amount  to  a  change  of 
residence  until  an  approved  location  had  been 
*    *    *    discovered  and  chosen,"  etc 

[7]  We  are  of  opinion  that  the  chancellor 
held  an  erroneous  view  as  to  the  effect  of  the 
proof.  Denny's  domicile  remained  in  Trous- 
dale county.  Clearly  he  acquired  no  dom- 
icile in  the  town  of  Gallatin;  his  intention 
to  remain  there  was  not  even  conditional. 
His  intention  to  make  a  legal  residence  la 
the  county  of  Sumner  may  be  said  to  have 
been  conditional;  that  is,  on  his  finding  a 
farm  there  that  was  satisfactory.  And  as 
clearly  his  purpose  was  not  to  remain  per- 
manently or  for  an  indefinite  time.  The  lim- 
it of  his  purposed  stay  was  until  the  pre- 
paratory school  course  of  his  son  was  con- 
cluded. Such  a  purpose  falls  within  the  spir- 
it of  the  rulings  above  outlined.  There  was 
therefore  lacking  the  intent  that  is  necessary 
to  change  one's  domicile. 

The  counsel  of  the  county  places  much 
emphasis  on  his  contention  that  the  domicile 
In  Trousdale  county  was  abandoned,  in  that 
it  is  claimed  that  Denny  left  there  with  no 
fixed,  absolute,  and  unconditional  intent  to 
return  to  it  as  his  home.  As  we  have  seen, 
however,  the  case  turns  upon  the  ruUng  that 
Trousdale  county  was  perforce  his  domicile 
antU  another  was  acquired,  and  such  other 
was  not  acquired  by  a  voluntary  fixing  of  a 
habitation  at  the  new  place  to  remain  con- 
ditionally or  for  a  temporary  and  special 
purpose.  9  B.  C.  L.  638,  |  2a  Reversed, 
with  decree  here. 
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-  On  Petition  to  B«bear. 

A  petition  to  rehear  bas  been  filed  and 
considered,  bnt  a  re-examlnatlon  of  tbe  case 
serves  only  to  oonflrm  the  soundness  of  the 
▼lews  already  expressed. 

It  so  happens  that  the  Supreme  Court  of 
Georgia  had  under  consideration  the  ques- 
tion of  domicile,  In  a  case  Involving  succes- 
sion to  property  by  will  of  a  testator  at  the 
time  we  had  tbe  pending  case  under  review. 
A  few  days  before  the  above  opinion  was 
handed  down  by  us,  that  court  filed  (Fd)ru- 
ary  26,  1916)  its  opinion,  in  which  It  was 
ruled: 

"If  a  person  actually  removes  to  another 
place,  with  the  intention  of  remaining  there 
for  an  indefinite  time  as  a  place  fixed  domicile, 
such  a  place  becomes  his  domicile.  If  a  per- 
aoa  leaves  the  place  of  his  domicile  temporarily, 
or  for  a  particular  purpose,  and  does  not  take 
up  an  actual  residence  elsewhere  with  the  avow- 
ed intention  of  making  a  change  in  his  domicile, 
he  will  not  be  considered  as  having  changed  his 
domicile.  Crawford  v.  Wilson,  4  Barb.  (N.  1.) 
505:    Ross  v.  Ross,  103  Mass.  575. 

"If  there  be  both  actual  residence  and  an  in- 
tention of  remaining— the  animus  manendi— then 
a  domicile  is  established."  Worsham  v.  ligon 
(Ga.)  87  S.  E.  1026. 

A  rehearing  is  denied. 


STATE  ▼.  DAVIDSON. 
(Supreme  Court  of  Tennessee.    April  4,  lffl6.) 

1.  Abduction  ®=»1  —  Blbkbnts  —  Marbieo 
Woman. 

Shannon's  Code,  t  6462,  making  It  a  felony 
to  take  any  female  from  her  father,  mother, 
guardian,  or  other  person  having  the  legal 
charge  of  her  for  the  purpose  of  prostitution, 
does  not  cover  the  abduction  of  a  married  wo- 
man from  her  husband. 

[Ed.  Note;— For  other  cases,  see  Abducti<», 
Cent  Dig.  |{  1-10;   Dec.  Dig.  <g=»l. 

For  other  definitions,  see  Words  and  Phrases, 
BHrst  and  Second  Series,  Abduction.] 

2.  Abduction  <S=1— "Leoal  Ciiabge." 

A  husband  is  not  a  person  having  the  "legal 
diarge"  of  bis  wife  within  section  6462,  Shan- 
non's Code. 

[Eld.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  {{  1-10;    Dec.  Die  «=>!■] 

Appeal  from  Circuit  Court,  Wilson  Coun- 
ty; Jno.  E.  Richardson,  Judge. 

W.  M.  Davidson  was  indicted  for  abduc- 
tion. From  an  order  quashing  the  indict- 
ment, the  State  appeals.    Affirmed. 

Wm.  H.  Swiggart,  Jr.,  Asst  Atty.  Gen., 
for  the  State.  Tillman  &  McCall.  of  Nasb- 
ville,  for  appellee. 

BUCHANAN,  J.  This  case  is  pending  on 
the  state's  appeal.  The  indictment  In  Its 
first  count  charges   that   W.   M.   Davidson 

"heretofore,  to  wit,  on  the  day  of 

August,  1914,  in  said  county  and  state,  did 
unlawfully  and  feloniously  take  Carrie 
Stokes,  a  female,  from  her  husband,  W.  F. 
Jenkins,  the  person  having  legal  charge  of 


tbe  said  Carrie  Stokes  Jenkins,  wlCboat  bis 
consent,  for  the  purpose  of  prostitution, 
against  the  peace  and  dignity  of  the  state." 
In  its  second  count  tbe  indictment  charged 
a  taking  of  the  same  female  from  tbe  same 
custody,  for  tbe  purpose  of  concubinage. 

The  indictment  was  met  by  a  motion  to 
quash,  based  on  the  ground  that  no  offense 
under  the  law  was  charged. 

His  honor,  the  drvuit  judge,  sustained  tbe 
motion,  and  the  state  appealed. 

[1]  The  case  must  turn  on  a  construction 
of  section  6462  of  Shannon's  Code,  which 
reads: 

"Any  poson  who  takas  any  female  from  ber 
father,  mother,  guardian,  or  other  person  having 
the  legal  charge  of  her,  without  his  or  her  con- 
sent tor  the  purpose  of  prostitution  or  concubi- 
nage, shall,  upon  conviction,  be  imprisoned  in 
the  penitentiary  not  less  thanlen  nor  more  than 
twenty-one  years." 

Tbe  words  to  be  construed  are  "any  fe- 
male" and  "or  other  person  baring  tbe  legal 
charge  of  Iter,"  as  used  in  the  above  section. 
This  section,  except  as  to  the  term  of  im- 
prisonment, appeared  as  section  4618  of  the 
Code  of  1857-68;  tbe  term,  as  fixed  in  tliat 
Code,  was  not  lees  than  two  nor  more  tlian 
'ten  years;  bnt  tlie  section  was  amended  by 
section  3,  chapter  56,  Acts  of  1871,  so  as  to 
read  as  it  now  appears  in  Shannon's  Code. 

The  object  of  the  Legislature  In  the  pas- 
sage of  this  statute  has  been  held  to  be  as 
follows: 

"The  object  which  the  Legislature  had  in  view 
in  the  passage  of  this  very  tiigbly  penal  statute, 
was  for  the  purpose  of  preventing  the  taking 
or  enticing  innocent  and  virtuous  young  females 
away  from  their  parents,  guardians,  etc,  for  tbe 
purpose  of  making  them  prostitutes  or  concu- 
bines. We  cannot  conceive  that  the  Legislature 
could  have  had  the  purpose  of  visiting  such  pun- 
ishment upon  a  person  who  merely  goes  with 
a  prostitute,  by  an  arrangement  which,  it  may 
be,  was  contrived  and  proposed  by  her,  to  some 
place  where  they  can  more  conveniently  indulge 
in  illicit  intercourse."  Jenkins  v.  State,  83 
Tain.  (16  Lea)  675. 

Our  snbseqnott  cases  have  never  disturbed 
the  holding,  in  the  Jenkins  Case  as  to  the 
purpose  of  the  statute. 

Although  the  words  "any  female"  are 
broad,  yet  wlien  the  cmitext  in  which  tbey 
are  used  is  considered,  it  is  manifest  that 
tbey  must  be  held  to  mean  any  female  fall- 
ing within  the  purview  of  the  statute.  Elyi- 
dently  the  words  do  not  include  a  woman  of 
the  age  of  21  years  or  over  unless  it  be 
that  she  is  under  the  legal  charge  ot  a 
guardian  because  of  mental  infirmity,  etc.,  in 
which  event,  we  think  she  would  be  within 
the  protection  of  tbe  statute;  but,  if  she 
be  free  from  the  charge  of  a  guardian  at 
tbe  age  of  21  or  thereafter,  she  cleaily  is  no 
longer  in  the  legal  charge  either  of  ber  fa- 
ther or  her  mother,  and  therefore  there  could 
be  no  taking  of  her  from  tbe  legal  charge  of 
either  of  her  parents,  although  at  the  tlnie 
of  the  taking  she  might  stUl  be  residing  un- 
der tbe  parental  roof. 


As»For  other  caaes  sea  lome  topic  and  KST-NUMBER  ta  sU  Koy-Numborod  01s«sts  and  Indoxw 
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In  Ida  chapter  an  'Parent  and  Cblld," 
Blackstone  says: 

'"He  legal  power  of  a  father,  for  a  mother,  as 
rnich,  is  entitled  to  no  power,  but  only  to  rever- 
ence and  respect,  the  ^ower  of  a  father,  I  say, 
orer  the  persona  of  his  children  ceases  at  the 
age  of  21,  for  they  are  then  enfranchised  by  ai^ 
riving  at  years  of  discretion,  or  that  point  which 
the  law  has  established,  as  smne  mast  neces- 
rariiy  be  established,  when  the  empire  of  the 
father,  or  other  guardian,  gives  place  to  the 
empire  of  reason.  Yet  till  that  age  arrives,  this 
pmpirc  of  the  father  continues  even  after  his 
death ;  for  he  may  by  his  will  appoint  a  guard- 
ian to  his  children,  or  may  also  delegate  part  of 
his  parental  authority,  during  his  life,  to  the 
tntor  or  school  master  of  bis  child,  who  is  then 
m  loco  parentis,  and  as  such  a  portion  of  the 
power  of  the  parent  committed  to  his  charge, 
namely  that  of  restraint  and  correction,  as  may 
be  necessary  to  answer  the  purposes  for  which 
he  is  employed."    Bla.  vol.  1,  {  453. 

Under  oar  statutes  (Shanuon's  Code,  8 
4258)  a  fatber,  whether  himself  of  the  age 
of  21  or  over  that  age,  may  by  deed  or  will 
dispose  of  the  custody  and  tuition  of  any 
legitimate  child  under  the  age  of  21  years 
and  unmarried,  whether  bom  at  the  time 
of  the  fether'8  death  or  afterwards,  during 
the  minority  of  such  child,  or  for  a  less  time. 

Although,  as  we  have  seen,  the  mother  at 
common  law  had  no  legal  power  over  her 
child,  but  was  entitled  only  to  reverence  and 
reqiect,  the  statute  under  conslderati(m  rec- 
ognizes the  natural  right  of  either  parent  to 
a  charge  of  the  female  child  for  the  purposes 
of  the  statute.  If  the  parents  should  be  re- 
siding together  and  the  female  with  them  at 
the  time  of  the  taking,  the  strict  legal  charge 
would  be  that  of  the  father;  but  If  he  were 
absent  and  assuming  no  control,  then  the 
charge  of  the  mother  would  support  an  in- 
dictment under  the  statute. 

The  wwds  of  the  statute,  "or  other  person 
having  the  legal  charge  of  her,"  Include  some 
other  person  standing  In  loco  parentis,  as 
for  Instance,  a  tutor,  teacher,  or  testamentary 
guardian,  and  those  words  would  Include  a 
legal  substitute  for  a  guardian  having  legal 
charge  of  the  female  under  any  one  of  the  sec- 
ti<Ki8  of  Shannon's  Code  from  section  4321 
to  section  4336,  Indnsive.  We  think  these 
words  last  quoted  from  the  statute  apply  to 
per8<ais  whose  legal  charge  over  the  female 
is  of  the  sanoe  class  or  kind  as  that  of  those 
persons  spedflcally  named  In  the  statute, 
parents  and  guardians  are  spedflcally  nam- 
ed, the  charge  of  one  standing  in  loco  paren- 
tis is  like  or  of  the  same  class  as  that  of 
a  parent,  and  the  charge  of  those  persons 
who  derive  their  authority  from  the  sec- 
tions of  Shannon's  Code  last  above  named 
Is  of  the  same  class  as  that  of  a  guardian ; 
hi  other  words,  we  think  the  rule  ejusdem 
generis  applies.  State  r.  Wheeler,  127  Tenn. 
(19  Gates)  68,  Kffi  8.  W.  10S7,  and  authorities 
dted. 

[2]  No  extended  discussion  of  the  legal  re- 
lations between  the  husband  and  wife  Is  neces- 
sary to  demonstrate  that  whatever  "legal 
charge"  the  husband  may  be  said  to  possess 


In  respect  of  her  person  belongs  within  a 
class,  the  like  of  which  does  not  exist  in 
all  the  domestic  relations  recognized  by  the 
law.  The  foundation  of  the  relation  between 
husband  end  wife  Is  the  marriage  contract, 
and  the  consequences  of  that  contract  are 
certain  reciprocal  rights  and  duties  which 
the  law  imposes  on  the  parties  for  their 
mutual  benefit,  for  the  benefit  of  their  off- 
spring, and  tor  the  well-being  of  the  social 
order.  The  relation  between  husband  and 
wife  is  wholly  different  from  that  of  parent 
and  child,  and  likewise  from  that  of  guardian 
and  wai-d,  and  under  the  rule  of  construction 
above  mentioned,  to  hold  that  the  words, 
"or  other  person  having  the  legal  charge  of 
her,"  were  meant  to  Include  husbands,  would 
be  to  go  entirely  beyond  the  two  classes,  to 
'wit,  parents  and  guardians,  who  are  specifi- 
cally mentioned  by  name  In  the  preceding 
part  of  the  statute,  and  thus  violate  the 
rule. 

But  passing  from  the  foregoing  rule  to  a 
more  familiar  canon  of  coustructlon  which 
imposes  on  us  the  duty  of  giving  the  statute 
that  meaiUng  which  its  context  Indicates  its 
framers  intended  It  to  have,  and  bearing  In 
mind  always  that  the  power  we  possess  is 
to  construe  and  not  to  legislate,  we  encounter 
first  the  fact  that  the  word  "husband"  does 
not  occur  in  the  statute,  wblle  father,  moth- 
er, and  guardian  are  pacifically  named. 
Now  the  relation  of  husband  and  wife  is  the 
most  important,  the  most  prominent,  of  all 
domestic  relations.  It  is  the  keystone  of  that 
fabric.  It  Is  so  Important  that  if  the  framers 
had  Intended  to  include  It,  specific  mention  of 
It  would  have  been  made,  and  not  mere 
general  designation.  We  see  In  the  verbiAg» 
of  this  statute  four  domestic  relations  clear- 
ly Included,  and  they  are  the  four  relations 
in  order  next  In  Importance  to  husband  and 
wife.  They  are  mentioned  in  the  statute,  in 
the  order  of  their  Importance  In  the  eye  of 
the  law:  Elrst,  parent  and  child;  second, 
guardian  and  ward ;  third,  by  general  desig- 
nation come  those  who  stand  In  loco  parentis ; 
and,  fourth,  these  who  stand  In  lien  of  a 
guardian,  in  their  relation  to  the  female. 
And  so  we  see  that  there  was  such  order  In. 
the  scheme  of  the  statute  as  to  exclude  the 
hypothesis  that  the  word  "husband"  was 
left  out  by  oversight,  or  was  Intended  to 
be  covered  by  general  designation.  Why 
the  Legislature  saw  fit  thus  to  omit  the 
relationship  of  husband  and  wife  from  the 
(operation  of  the  act  Is  not  materiaL  If  It  In 
fact  did  so,  this  court  is  without  power  to 
read  that  Into  the  statute  which  the  Legis- 
lature did  not  intend  to  include. 

It  is  probable,  however,  that  the  Legisla- 
ture considered  marriage  as  establishing  a 
female  in  a  status  where  she  Would  be  freO' 
from  the  temptation  of  yielding  to  Illicit  In- 
tercourse under  promise  of  marriage.  The 
statute  no  doubt  was  considered  to  meet  the- 
need  for  protection  <tf  those  unmarried  fe- 
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males  whose  status  migbt  ant^ect  tbem  to 
mch.  temptation,  and  who,  by  reason  of 
youth  and  inexperience,  might  thereby  be 
led  astray. 

The  Supreme  Oonrt  of  Oalifomla,  in  Peo- 
ple V.  Flores,  160  Cal.  766,  118  Pac.  246,  Ann. 
Coa  1913A,  582,  construed  a  statute  similar 
in  verbiage  to  our  own,  and  reached  a  con- 
clusion as  to  its  purpose  yery  much  In  ac- 
cord with  the  view  we  have  of  our  statute. 

Judgment  affirmed. 


MIOOI^B  TENNESSEE  R  CO.  v.  Me- 
MILLAN. 

(Supreme  Court  of  Tennessee.    April  4,  1016.) 

1.  Railboadb  «=>346(1)— Injubt  ow  Cbos»- 
IHG — Burden  of  Pboof. 

Plaintiff  in  an  acticm  at  common  law  for 
injuries  on  a  railroad  crossing  has  the  burden 
of  showing,  not  only  the  infliction  of  the  injury, 
but  the  nc^gence  of  the  railroad.    - 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  {  1117;   Dec.  Dig.  «=»34e(l).] 

2.  Rah-boads  ®=»335(5)— Ihjubt  on  Cboss- 

IWG— CONTRIBUTOBY    NeOUGENCE. 

In  such  action  the  i>roximate  contributory 
negligence  of  the  party  injured  bars  recovery. 
[Ed.  Note.— For  other  cases,   see  Bailroads, 
Cent  Dig.  §  1028 ;   Dec.  Dig.  «=a335(6).] 

3.  Action  «=>40— Plbadino  «=352(2)— Sepa- 
bate   Statement  or  Causes  of  Action — 

JOINDEB. 

The  common-law  and  the  statutory  causes 
of  action  for  personal  injury  on  railroad  cross- 
ings may  both  exist  in  the  same  case,  but  it 
is  required  that  they  shall  each  be  presented  in 
separate  counts. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  Si  320-327 ;  Dec.  Dig.  «s>40:  Pleading, 
Cent.  Dig.  i  US;  Dec  Dig.  «=962(2).] 

4.  Railboads  «=»344(1)— Injubt  on  Cboss- 
iNQ — Declabation— Statdtoby   Action. 

In  an  action  for  personal  injury  on  a  rail- 
road crossing,  a  declaration  distinctly  showing  a 
collision  with  an  object  or  person  on  the  track, 
or  that  the  action  is  based  distinctly  on  Shan- 
non's Code,  §  1574,  subsecs.  2  and  3,  requiring 
locomotives  to  sound  a  whistle  or  bell  at  cross- 
ings, and,  on  approaching  or  leaving  a  city  or 
town,  to  sound  the  whistle  or  beU,  indicates  an 
intent  to  base  the  action  upon  the  statute;  as 
the  provisions  are  not  concurrent  with  the  com- 
mon law. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1107;   Dec  Dig.  «=>344(1).] 

C.  Pleading  «=»193t(6)  —  Dupi-icitt— Statu- 
tobt  and  CoinioN  Law  Causes  of  Ac- 
tion. 

The  insertion  In  a  single  count  of  aver- 
ments based  upon  the  common  law  will  not  con- 
vert the  whole  declaration  into  a  common-law 
S leading,  but  will  lay  it  open  to  a  demurrer  for 
uplidty. 

[F<d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  434,  435 ;    Dec.  Dig.  «=3l93(6).] 

«.  Kailboads  «=>344(1)— Injtjbt  on  Cbobs- 
INO— CoNSTBUCTios  or  Declabation— Stat- 
UTOBT  Action. 

A  declaration  In  an  action  for  damages  for 
the  negligent  killing  of  plaintiff's  husband,  allee- 
ing  that  defendant  operated  a  railroad,  that  it 
negligently  and  wantonly  ran  upon  the  wagon  in 
whim  plaintiff's  intestate  was  driving  on  a  pub- 
lic highway  across  the  track  within  the  corpo- 


rate limits  of  the  town  where  lie  had  the  right 
to  be,  cniising  fatal  injuries,  that  those  in 
charge  of  defendant's  engine  negligently  failed 
to  sound  the  bell  or  whistle,  or  to  keep  a  look- 
out ahead,  that  they  did  not  use  every  possible 
means  to  prevent  a  collision,  that  the  appli- 
ances of  the  engine  and  cars  were  defective,  as 
known  to  defendant,  that  such  negUgence  was 
the  proximate  cause  of  his  death,  and  that 
plaintiff,  his  widow,  sued  as  administratrix  for 
the  benefit  of  herself  and  children,  stated  a 
cause  of  action  under  the  statute  (Shannon's 
Code,  §  1574,  subsecs.  2,  3,  and  4,  and  sections 
1576  and  15t6),  requiring  railroad  locomotives 
to  sound  the  whistle  or  bell  on  approaching  or 
leaving  a  city  or  town,  to  keep  a  foMout  ahead, 
and  to  use  all  possible  means  to  prevent  colli- 
sion, and  making  a  railroad  negligeut  in  such 
respect  responsible  for  damages  from  any  colli- 
sion, etc 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Ont  Dig.  §  1107;   Dec  Dig.  «s>344(l).] 

7.  Rahsoads  «=»348(1)— Injubt  on  Tback— 
Sufficiency  of  Evidence. 

Evidence  in  such  action  heU  to  sustain  a 
verdict  for  the  plaintiff. 

[Ed.  Note — For  other  cases,  see  Railroads, 
Cent  Dig.  $}  1138,  1140,  1141 ;  Dec  Dig.  «=» 
348(1).] 

8.  Railroads  ®=>346(1)— Injubt  on  Tback— 
Negligence— Defective  Machinery. 

In  such  action  it  was  the  duty  of  the  de- 
fendant railway  company  to  show  that  its  ma- 
chinery was  in  proper  condition. 

[Ed.  Note— For  other  cases,  see  Railroads, 
Cent.  Dig.  g  1117;   Dec  Dig.  <8=»346(1).] 

9.  Death  iS=»10— Right  of  Action. 

The  right  of  action  under  Shannon's  Code, 
i  1574,  subsecs.  2, 3,  and  4,  and  scictions  1575  and 
1576,  for  injury^  from  accident  or  c(dlision  on  a 
railroad  track,  is  that  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  «=9lO.] 

10.  Evidence  «s»236(l)— Action  fob  Pebson- 
AL  Injuby— Adiussions  OF  Decedent. 

Such  right  of  action  being  the  ri^ht  of  the 
deceased,  his  admissions  as  to  his  negligence  and 
inattention  would  be  competent  as  against  his 
widow  and  administratrix  or  those  succeeding 
to  the  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  876,  881 ;  Dec.  Dig.  «=»236(1).] 

11.  Appeal  and  Ebbob  9=>856(2)-Exclusio:) 
OF  Evidence— Objections  in  Loweb  Court. 

The  action  of  the  trial  court  in  erroneous?ly 
excluding  evidence  will  not  be  upheld  because 
the  court  can  see  that  it  is  incompietent  on  some 
other  ground  than  that  on  which  the  objectioa 
was  made;  as  incompetency  not  objected  to  is 
waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3406;  Dec  Dig.  «e9 
856(2).] 

12.  Evidence  «=>268—Deoi.abation»— Condi- 
tion OF  Declabant. 

In  an  action  by  widow  and  administratrix 
for  damages  for  the  negligent  killing  of  her  de- 
ceased  husband  on  defendant's  track,  the  admis- 
sions of  the  deceased  as  to  his  negligence  and 
inattention,  made  when  he  was  fatally  injured 
and  was  suffering  great  pain,  though  partly  con- 
scious, were  not  inadmissible  on  the  ground  of 
his  stupefied  or  partially  conscious  condition. 

[Ed.  Note— For  other  cases,  see  Evidence 
C!ent  Dig.  H  1061,  1062;   Dec  Dig.  <8s>268.] 

13.  Appeal  and  Ebbob  4=»1056(4)  —  Habu- 
LESS  Ebbob— Exclusion  of  Evidence. 

In  such  action  error  in  the  exclusion  of 
such  admissions  of  the  deceased,  not  present^ 
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b;  any  other  teetimonT  in  such  a  strow  light 
as  that  contaioed  in  toe  testimony  of  tEe  wit- 
nesses, in  view  of  the  fact  thftt  his  contribntory 
negligence,  while  not  barring;  the  action,  mitl- 
rated  the  damaeee,  and,  in  view  of  a  verdict  of 
15,000,  was  very  material,  and  waa  prejudicial 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4190;  Dec.  Dig.  «=s> 
1066(4).] 

14.  Baii^boadb  «=>351(9>— Acvioir  roB  Dkath 
— iNSTBUCnONS— Neougbkox. 

In  a  widow's  action  for  damages  for  the 

n^Iigcnt  IilllinK  of  her  husbnnd  on  defendant's 
crossing,  brought  under  Shannon's  Code,  §  1674, 
lubsecs.  2,  and  3,  requiring  locomotives,  on  ap- 
proacliing  crossings,  to  sound  their  wUstles  and 
ring  th»r  bellfi  for  a  certain  distance  and  until 
the  crossing  is  passed,  and  on  approaching  a 
dty  or  town  to  sound  the  bell  or  whistle  when 
«ne  mile  diiAant  and  until  reaching  its  station, 
and  that  on*  leaving  it  the  bell  or  wliistle  shall 
be  sounded  when  starting  and  until  out^e  the 
corporate  limits,  and  subsection  4,  requiring  a 
railroad  to  keep  a  lookout  on  the  locomotive, 
and,  on  observing  any  person,  etc.,  on  track,  to 
■ound  an  alarm  whistle  and  put  the  brakes 
down,  and  use  all  possible  means  to  prevent  a 
collision,  and  section  1576,  declaring  that  no 
railroad  observing  the  statutory  precaudons 
aliall  be  responsible  for  any  damages  to  persons 
on  its  road,  instructions  based  on  a  paragraph 
of  the  declaration  attempting  to  state  a  com- 
mon-law action,  that  it  was  the  railroad's  duty 
to  exercise  a  high  degree  of  vigilance  and  cau- 
tion, according  to  the  dangers  of  the  crossing, 
by  employing  every  means  at  its  command,  W 
ringing  the  bell  and  sounding  the  whistle,  were 
erroneous,  as  the  statute  covered  the  ground. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  S  120,1% ;    Dec.  Dig.  <S:?»35H9).l 

15.  Neouocrcb  «=»101— Conibibotobx  Neq- 

UOKIIOB. 

In  such  action  the  contributory  negligence 
of  the  deceased  could  go  only  to  the  reduction 
of  damages,  and  it  was  the  jury's  duty  to  miti- 
gate or  lessen  the  damages  if  they  sliould  find 
that  deceased  was  guilty  of  contributory  negli- 
gence, according  to  the  degree  thereof  whether 
(light  or  gross. 

[Ed.  Note. — For  other  cases,  see  N^ligence, 
Cent  Dig.  ^  85,  163,  164,  167 ;   Dec.  Dig.  <S=» 
101;  Damages,  Cent.  Vis.  S  371.] 
]&  RAiutoADS  «a»812(8)— AonoK  vob  Dkata 

— NBeUOXHCB. 

In  an  action  for  damages  for  the  negligent 
killing  of  plaintiffs  husband  on  defendant's 
track,  it  would  not  be  ^onerated  tnnn  liability 
if  it  had  obeyed  all  the  statntory  precautions 
after  decedents  wagon  appeared  on  the  road  in 
a  position  to  be  strudc  by  the  nearing  train,  if 
it  liad  previously  failed  to  sound  the  bell  or 
wliistle  on  approaching  the  crossing,  as  required 
by  SbannoolR  Code,  |  1674,  sobsec.  2,  as  all  th« 
precautions  must  lie  compUed  with. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  990;   Dec.  Dig.  «=»312(3).] 

17.  Triai.    «=»260(1)  —  REQUEaTED    Imstbco- 

TioNS— Given  Instructions. 

Tlie  refusal  of  requested  instructions  was 
not  error  where  the  substance  thereof  was  con- 
tained in  other  instructions  given  at  the  in- 
stance of  the  same  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
IMg.  f  661;  Dec.  Dig.  «=»260(1).] 

1&  KAiutoADS  ♦=»350(16>-Cbobsiho  Tbaok— 
QUBSnoK  vob  Juby— Cokiwbutobx  Neou- 

6ENCX. 

.  'The  duty  to  stop,  look,  and  listen  is  not  a 
positive  duty  in  law,  applicable  under  all  cir- 
cumsuncea,  and  contributory  negligonce  in  fail- 


ing to  stop,  look,  and  listen  must  .generally  be 
left  to  the  jury  under  the  circumstances.    . 

[Ed.  Note,— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1169,  1171;  Dec.  IMg.  «8=> 
S60(ie).] 

19.  Tbtal  «=»194(17)  —  Opebation  —  INJU- 
SIBS  TO  I'EBaONS— Instbuotiohs  — Deqbbb 
or    CONTBIBUTOBT    NeOLIOENCE. 

la  an  action  for  damages  for  the  negligent 
killing  of  plaintiff's  husband  on  defendant's 
track,  in  which  his  contributory  negligence 
would  not  defeat  a  recovery,  but  would  iUBEord 
ground  for  mitigation  or  reducing  the  damages, 
an  instruction  that,  if  deceased  was  famiUar 
with  the  crossing,  but  entered  upon  it  without 
stopping  to  look  or  listen,  without  paying  any 
attention  to  the  railroad  and  without  any  pre- 
caution to  prevent  accident,  he  would  be  guilty 
of  "gross"  negligence,  to  be  considered  in  mitt- 
gatim  of  damages,  was  properly  refused,  as  the 
degree  of  negligence  was  for  the  jury,  and  not 
the  court 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  g  466;    Dec.  Dig.  <8=»194(17).] 

20.  Witnesses  «=s>388<Ci)  —  Iicpeaohkent  — 
Pbemcate. 

To  omtradict  a  witness  by  evidence  of  what 
he  said  out  of  court  to  other  persons  on  the  same 
subject,  contradictory  of  what  he  afterwards 
testified  in  court,  it  is  essential  diat  he  shall 
be  first  asked  whether  he  made  such  statements 
at  a  fixed  time  and  place  to  persons  named,  and 
that  the  words  used  or  their  substance  be  stated 
to  him  to  refresh  liis  memory  and  to  enable  Idm 
to  reply  intelligently. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1287;  Dec.  Dig.  (^=>8S8(6).] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Mrs.  Maggie  McMillan  agdlnst 
the  Middle  Tennessee  Railroad  Company. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals affirming  a  judgment  for  plaintiff,  de- 
fendant brings  certiorari.  Reversed  and  re- 
manded. 

S.  H.  &  O.  P.  Hatcher,  of  Oolnmbia,  and  J. 
C.  Eggleston  and  P.  E.  Ooz,  both  of  Franklin, 
for  plalntltr.  Hmderson  &  Henderaon  and 
Faw  &  Crockett,  aU  of  Franklin,  for  defend- 
ant 

NBIL,  C.  J.  IIMa  action  was  brought  by 
the  defendant  in  error  In  the  circuit  court 
of  Williamson  county  to  recover  damages 
for  the  alleged  negligent  killing  of  her  hus- 
band, with  the  result  that  a  rerdict  was  ren- 
dered in  favor  of  defendant  In  error  for 
$5,000  damages,  on  which  judgment  was  du- 
ly rendered.  On  appeal  the  Court  of  Civil 
Appeals  affirmed  this  judgment,  and  the 
case  has  reached  us  on  the  writ  of  certiorari. 

The  first  question  to  be  del;ermlned  arises 
upon  a  construction  of  the  declaration.  In 
respect  of  whether  it  Is  a  declaration  under 
the  common  law,  or  under  our  statute  pre- 
scribing certain  precautions  to  be  compUed 
with  by  the  railroad  company. 

[1,  2]  The  difference  Is  important  When 
the  right  of  action  Is  based  on  the  statute, 
the  railway  company  Is  exonerated  If  it  can 
show  that  before  striking  an  object  upon  the 
road  It  complied  with  all  the  statutory  pre- 
cautions.    But  under  this  cause  of  action 
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the  bnrden  of  proof  Is  on  the  railway  com- 
pany to  show  such  compliance,  and  Its  fail- 
ure to  safely  carry  this  burden  results  in 
absolute  liability;  moreorer,  contributory 
negligence  does  not  bar  the  action,  but  only 
mitigates  the  damages.  On  the  contrary, 
where  the  action  Is  based  on  the  common 
law,  the  burden  of  proof  Is  on  the  Injured 
party  to  show,  not  only  the  Infliction  of  the 
injury,  but  also  the  negligence  or  wrongdo- 
ing of  the  railway  company,  and  In  such 
an  action  the  proximate  contributory  neg- 
llgence  of  the  party  injured  bars  recovery. 

Upon  the  proper  method  of  setting  out  In 
the  declaration  the  statutory  and  common- 
law  rights  of  action  some  confusion  seems  to 
exist  in  the  minds  of  counsel,  not  only  in 
the  present  case,  but  In  other  cases,  arising 
out  of  a  miscoaception  of  our  authorities  up- 
on the  subject,  and  particularly  the  case  of 
Railroad  v.  Crews,  118  Tenn.  62,  99  S.  W. 
36& 

[3-S]  It  is  recognized  In  our  anthorlttea 
that  the  two  causes  of  action  may  exist 
in  the  same  case,  but  It  is  required  that  they 
shall  be  presented  in  separate  counts.  The 
confusion  referred  to  has  arisen  from  the 
fact  that  some  of  the  statutory  precautions 
are  identical  with  the  requirements  of  the 
common  law.  We  refer  to  those  which  re- 
quire the  railroad  company  to  keep  the  en- 
gineer, fireman,  or  some  other  person  uiran 
the  locomotive  always  upon  the  outlook 
ahead,  and  that,  when  any  person,  animal, 
br  other  obstruction  appears  upon  ijie  track, 
the  alarm  whistle  shall  be  sounded,  the 
brakes  put  down,  and  every  possible  means 
employed  to  stop  the  train  and  prevent  an 
accident.  These  requiremoits  having  been 
repeatedly  held  in  our  cases  to  belong  to 
the  common  law  as  well  as  to  the  statute, 
the  difllculty  is  constantly  presented  to  the 
minds  of  counsel  as  to  whether  a  declara- 
tion la  under  the  common  law  or  under  the 
statute.  The  court  said  in  the  Crews  Case 
that,  if  the  provisions  above  mentioned  alone 
were  referred  to,  there  would  not  be  enough 
to  distinguish  the  action  as  a  statutory  one, 
tliat  other  common-law  matters  might  be 
added  and  the  whole  declaration  treated  as 
under  the  common  law,  and  that  under  such 
declaration  no  evidence  of  a  violation  of 
the  other  statutory  precautions  would  be 
competent.  It  has  been  inferred  from  this 
statement  of  the  principle,  however,  that  al- 
though the  declaration  should  go  further  and 
clearly  show  a  case  based  on  a  violation  of 
the  statutory  precautions,  yet  that  the  union 
of  the  common-law  matters  in  the  same  dec- 
laration would  reduce  the  whole  pleading 
to  a  common-law  basis.  This  a  misconcep- 
tion of  the  Crews  Case.  When  the  declara- 
tion shows  distinctly  that  there  was  a  colli- 
sion with  an  object  or  person  on  the  road, 
and  the  injury  occurred  in  that  manner,  this 
is  sufficient  to  indicate  an  unmistakable  pur- 
pose to  base  the  action  upon  the  statute. 
Wblttaker  v.  Railroad,  182  Tenn.  676,  580, 


581,  179  S.  W.  140.  The  same  Is  true  if  the 
action  be  based  distinctly  on  subsections  2 
or  8  of  section  1674,  Shan.  Code  (section 
1166  of  the  Code  of  1858).  These  provisions 
are  not  concurrent  with  the  common  law. 
and  a  declaration  basing  the  right  of  action 
upon  either  one  of  these  shows  unmistakably 
a  purpose  to  rest  the  action  upon  the  stat- 
ute. If  there  be  also  inserted  in  a  declara- 
tion of  this  kind  In  a  single  count  averments 
based  upon  the  common  law,  the  effect  will 
be  not  to  convert  the  whole  declaration  into 
a  common-law  pleading,  but  to  lay  it  open 
to  a  demurrer  for  duplicity.  It  is  shown  in 
the  Crews  Case,  notMrltbstanding  our  modi- 
fled  or  code  pleading,  that  the  practice  of 
using  different  counts  for  embodying  d  lifer- 
ent statements  of  the  cause  of  action  is  still 
preserved,  that  duplicity  is  still  reprobated, 
and  that  it  is  the  duty  of  the  court  to  see 
to  it  that  the  rules  of  pleading  are  substan- 
tially adhered  to.  Various  sections  of  the 
Code  are  dted  as  authority  for  these  provi- 
sion*   US  Tenn.  65,  99  S.  W.  368. 

To  further  illustrate  these  principles  we 
set  out  in  fuU  the  declaration  in  the  present 
case,  viz.: 

"Plaintiff,  Mrs.  Maggie  McMillan,  as  admin- 
istratrix of  the  estate  of  Fred  Augustus  T.  Mc- 
Millan, deceased,  sues  the  defendant  the  Mid- 
dle Teonessee  Railroad  Company,  a  corpora- 
tion, for  950,000,  as  damages,  by  reason  of  the 
following  facts: 

"The  defendant,  the  Middle  Tennessee  Rail- 
road Compaby,  heretofore,  to  wit,  on  the  

day  of ,  1913,  was  and  now  is  a  railroad 

corporation  chartered  under  the  laws  of  the 
state  of  Tennessee  for  the  carriage  of  passen- 
gers and  freight  for  hire,  owning  and  operating 
a  Une  of  railroad  running  from  the  town  of 
Franklin,  in  Williamson  county,  to  Leather- 
wood,  in  Hickman  county,  upon  which  defend- 
ant ran  and  operated  locomotives,  steam  en- 
gines, and  railway  cars. 

"On  the  date  aforesaid  plaintUTs  intestate, 
Fred  Augustus  T.  McMillaii,  was  traveling  in 
a  vehicle  drawn  b;  a  horse  along  a  public  high- 
way and  a  street  of  said   town  of  hYanklin 

known  and  designated  as  street,  across 

the  railroad  track  of  defendant  company  where 
said  railroad  track  crosses  said  public  highway 
and  street,  commonly  known  as  the  Boyd's  MiU 
turnpike,  and   withm  the  corporate  limits   of 
tlie  town  of  Franklin,  said  town  of  EVanklin 
being  a  municipal  corporation;   and  while  upon 
said   crossing,   where   plaintiff's  .  said   intestate     ' 
had  the  right  to  be,  defendant  company,  its  em-     ' 
ploy^s,  agents,  and  servants,  negligently,  care- 
lessly, wantonly,  and  recklessly  ran  upon  and 
against  said  vehicle  in  which  plaintiff's  Intes- 
tate was   riding  with  said  locomotive,  engine, 
and  cars,  and  upon  and  against  the  body,  head, 
neck,  arms,  and  legs  of  plaintiff's  intestate,  in- 
flicting serious  and   fatal  injuries,   causing  to 
plaintiff's   intestate   great   pain    and   suffering, 
and  mental  anguish,  fear,  and  fright,  from  the 
effects  of  which  plaintiff's  intestate,  after  lin-     i 
gering  and  suffering  as  aforesaid,  died,  to  wit,      i 
on  the day ,  1913. 

"Plaintiff  avers  that  at  the  time  and  place 
when  and  where  plaintiff's  intestate  appeared 
upon  the  railroad  track  of  the  defendant  com- 
pany, and  when  said  engine  and  cars  struck 
and  injured  and  killed  him  as  aforesaid,  said 
engine  and  cars  and  plaintiff's  intestate  were 
within    the   corporate   limits   of   the    town    of 

Franklta,   a   town   of   inhabitants,    and 

duly   incorporated,   and  said   engine   and    can     j 
were  passing  through  said  corporate  limits,  and     ! 
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(aid  engine  and  can  bad  left  the  depot  or  ata- 
tiou  of  said  defendant  company  In  Franklin, 
and  were  pasidng  in  a  westerly  direction  to- 
wards Leatoerwood. 

"Plaintiff  further  avers  that  the  agents,  em- 
ploy^ and  servants  of  defendant  company 
who  then  and  there  had  coBtrol  and  manage- 
ment of  said  engine  and  cars  were  guilty  of 
carelessness,  mismanagement,  and  gross  negli- 
gence in  the  premises  as  follows: 

"(1)  Although  said  engine  and  cars  were 
within  the  corporate  limits  of  said  town  of 
Franklin,  and  had  left  the  depot  or  station  of 
defendant  company  some  minutes  later  than  its 
schedule  time,  yet  the  employes,  agents,  and 
servants  of  defendant  company  carelessly  and 
negligently  tailed  to  sound  the  bell  or  whistle 
en  leaving  said  depot  or  station,  and  at  inters 
vals  until  said  engine  and  cars  reached  said 
crossing,  and  until  they  had  left  the  corporate 
limits. 

"(2)  When  plaintifi's  intestate  appeared  upon 
the  railroad  track  at  defendant  company  at 
the  croasing  aforesaid,  neither  the  engineer,  fire- 
man, nor  any  other  person  upon  said  locomo- 
tive was  upon  the  lookout  ahead;  they  did  not 
sound  the  alarm  whistle  nor  put  down  the 
brakes,  and  did  not  employ  every  possible  means 
to  stop  the  train  and  to  prevent  a  colllrioo. 

"(3)  PlaintifF  further  avers  that  at  the  time 
of  said  collision  said  employes,  agents,  and 
servants  of  defendant  company  who  then  and 
there  had  the  control  and  management  of  said 
locomotive,  engine,  and  cars  had  inferior  and 
defective  engine  and  cars,  with  inferior  and  de- 
fective brakes,  and  other  appliances,  for  the 
control  of  said  locomotive  engine  and  cars,  and 
the  track  of  defendant  company  at  the  time  and 
place  aforesaid  was  in  defective  conditiao,  all 
of  which  wad  known  to  defendant  company. 
"(4)  Said  crossing  where  said  collision  oC- 
carred  was  an  exceedingly  dangerous  crossing, 
in  that  It  was  obscured  by  an  embankment  Or 
CQt  made  and  constructed  by  defendant  com- 
pany, and  by  trees  and  other  obstructions  which 
obstructed  tie  view  of  said  crossing,  and  in  ap- 
proaching said  crossing  the  employee,  agente, 
and  servants  of  defendant  company  in  charge 
of  said  train  and  cars  did  not  give  notice  of 
their  approach  thereto,  and  did  not  take  the 
necesearv  precautions  to  warn  travelers  along 
■aid  hi^way  and  street  of  the  approach  of 
said  engine  and  cars. 

"Plaintiff  further  avers  that  plaintiff's  intes- 
tate was  on  the  railroad  track  as  aforesaid 
when  he  was  struck,  injured,  and  killed  as 
aforesaid,  as  he  had  a  right  to  be,  without  fault 
or  negligence  on  his  part,  and  that  he  suffered 
the  wrong.  Injuries,  and  death  aforesaid  by  rea- 
son of  tfae  carelessness,  mismanagement,  and 
gross  negligence  of  said  employ^,  agents,  and 
aervai^ts  of  defendant  company  in  and  about 
the  premlsefl,  without  fault  or  negligence  on 
his  part,  and  that  said  carelessness,  misman- 
atrement.  and  negligence  was  the  proximate 
caaae  of  his  injuries  and  death,  and  that  de- 
fendant company  was  then  and  there  a  railroad 
company  within  the  purview  of  the  law. 

"PlaintitTs  intestate,  Fred  Augustus  T.  Mc- 
Millan, left  snrviving  him  his  widow,  Mrs. 
Maggid  McMillan,  and  the  following  named 
children,  to  wit,  •  •  •  all  Infants  of  tender 
rears,  for  whoee  use  and  benefit  this  suit  is 
brought 

"Plaintiff,  Mrs.  Maggie  McMillan,  was  here- 
tofore apiK>inted  administratrix  of  the  estate  of 
the  said  Fred  Augustus  T.  McMillan  by  the 
county  court  of  Williamson  county,  Tenn., 
which  trust  she  still  holds,  and  her  letter  of 
administration  Is  here  to  the  court  shown. 

"Plaintiff  therefore  avers  that  a  rifht  of  ac- 
tion has  accrued  to  her  as  such  administratrix 
to  have  of  and  from  said  defendant  company 
the  said  flam  of  $50,000  above  demanded,  and 
theiefom  Ae  ■nes  and  deaumds  a  jury  to  try 
this  caseL" 


{13  Tbe)  wlMle  lOf  |lils.dw)aratloii,  down  to 
sefQtton  4,  Is  certainly  under  tlie  statute.  Sec- 
tion 4  la  ARpaxently  under  the  commoa .  law, 
and  probably  supported  by  some  Intimations 
thrown  out  la  one  or  more  of  our. previous 
cases  (Railroad  Ck>.  v.  Smith,  9  I«a  [77  Tenn.] 
470;  Chattanooga  Bapid  Transit  C!o.  v.  Wal- 
ton, 105  Tenn.  415,  58  a  W.  737),  but  was 
really  Inapplicable  to  the  case  as  made,  as 
subsequently  shown  herein  In  the  disposition 
we  make  of  assignments  Nos.  8  and  9.  So 
this  paragraph  of  the  declaration  might  have 
been  wh(ril7  disregarded,  but  it  was  not  dis- 
regarded; on  the  contrary,  it  was  treated  as 
setting  forth  a  true  cause  of  action  against 
the  plaintiff  In  error  under  the  common  law, 
and  the  Jury  were  instructed  from  that  stand- 
point in  a  manner  to  create  confusion  in 
their  minds. 

Treating  section  4  as  stating  a  common-law 
cause  of  action,  its  insertion  in  the  declara- 
tion made  it  demurrable  for  duplicity,  and, 
if  this  objection  had  been  made  in  the  court 
below,  no  donbt,  the  proper  correction  would 
have  been  effected,  either  by  striking  out  that 
section  as  surplusage,  or  by  so  striking  and 
then  adding  another  count  covering  this  aver- 
ment With  section  4  stricken  out,  and  tlie 
paragraph  immediately  following,  which  par- 
agraph was  mere  surplusage  (Railroad  v. 
Davis,  104  Tenn.  442,  448,  58  S.  W.  296),  the 
declaratlMi  would  hare  been  wholly  tmder 
the  statute. 

There  was  no  demurrer,  however,  filed  for 
duplicity,  and  the  parties  went  to  trial  upon 
the  declaraticn  as  it  stood,  treating  It  as  stat- 
ing a  good  statntory  cause  of  action,  and 
a  good  common-law  cause  of  action  also. 

We  have  Just  said  that  the  declaratlcHi, 
leaving  out  section  4  and  the  paragraph  fol- 
lowing it,  Is  a  good  declaration  under  the 
statute.  It  is  very  full,  and  perhaps  unneces- 
sarily so,  since,  as  held  in  BaUroad  t.  Dayls, 
supra,  and  Chattanooga  Rapid  Transit  Go. 
T,  Walton,  106  Tenn.  415,  418,  58  S.  W.  737, 
much  lees  wotdd  have  sufBced ;  but  we  see  no 
objection  to  the  fullness  of  the  statements, 
omitting  section  4  and  tfae  paragraph  im- 
mediately following. 

[7,  t]  We  shall  now  consider  the  first  as- 
sigimient  of  error,  which  is  that  the  Court  of 
Civil  Appeals  erred  in  not  reiserslng  the  Judg- 
ment because  the  trial  Judge  erroneously 
overruled  the  motion  for  peremptory  Instruc- 
tions, and  because  that  court  refused  to  sus- 
tain the  assignment  that  there  was  no  evi- 
dence to  support  the  verdict  This  assign- 
ment must  be  overruled.  It  is  not  denied 
that  defendant  in  error's  husband  was  killed 
while  driving  across  the  track.  The  statute 
makes  It  the  duty  of  the  railway  company, 
on  leaving  a  town  or  dty,  to  sound  the  bell 
or  whistle  when  the  train  starts  and  at 
short  intervals  until  it  has  left  the  corporate 
limits.  There  is  evidence  to  the  effect  that 
the  whistle  was  sounded  only  once,  and  that 
was  at  a  distance  of  from  900  to  1,137  feet 
from  the  place  of  the  aocldeut,  and  below 
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a  carve  The  distance  from  the  depot  trom 
which  the  train  started  the  morning  of  tlie 
accident  to  the  place  of  the  acdd«it  was  3,- 
592  feet  There  is  evidence  tliat  the  bell  was 
not  sounded  at  sufficiently  short  interrals. 
One  witness,  Wiltshire,  at  least,  testifies  that 
the  train  was  coming  silently  as  It  bore  down 
towards  the  place  of  the  accident  In  addi- 
tion to  this,  there  Is  evidence  to  the  effect 
that  the  brakes  on  one  of  the  cars  was  de- 
fective. It  is  the  duty  of  the  railway  com- 
pany to  show  that  its  machinery  is  In  proper 
condition.  105  Tenn.  416,  423.  426,  426,  68 
S.  W.  737. 

[1, 10]  The  second  assignment  of  error  is 
based  on  the  action  of  the  Court  of  ClTll 
Appeals  in  refusing  to  hold  that  the  trial 
Judge  committed  error  in  excluding  the  fol- 
lowing evidence  which  the  plaintiff  in  error 
offered  on  the  trial.  This  evidence  was  as 
now  shown:  The  plaintiff  in  error  offered  in 
its  defense  the  witness  G.  L.  Williams,  who 
testified  that  on  the  same  day  of  the  acci- 
dent, in  the  afternoon,  he  asked  the  deceased 
how  It  happened  tliat  he  drove  <m  the  track. 
Now  to  quote  the  witness: 

"He  said  he  didn't  know;  said  he  wasn't 
thinking  about  the  railroad.  Q.  Did  he  make 
any  statement  as  to  what  be  was  doing  imme- 
diately before  the  accident?  A.  He  said  he 
didn't  know  what  he  was  doing,  or  was  think- 
ing about.  Q.  Did  he-  make  any  other  state- 
ment to  you  about  how  the  aoeidrait  occurred,  or 
what  effect  it  had  upon  him?  A.  Why,  he 
said —  As  best  I  remember,  I  asked  him  how 
come  him  to  drive  on  the  track ;  couldn't  he 
see  the  train?  He  said* he  wasn't  thinking  abont 
the  railroad;   said  it  all  seemed  blank  to  him." 

Objection  was  made  to  this  evidence  by  the 
defendant  in  error  on  the  ground  that  It  .was 
hearsay,  and  hence  not  competent  This  ob- 
jection was  sustained  by  the  trial  judge,  and 
the  testimony  not  permitted  to  go  before  the 
jury. 

On  the  same  objection  made  by  defendant 
in  error  the  trial  judge  ruled  out  the  follow- 
ing evidence  offered  through  the  witness  O. 
G,  Bradley,  who  testified  that  he  saw  the 
deceased  immediately  after  the  accident: 

"Q.  At  the  time  you  heard  Mr.  McMiUan  [the 
deceased]  make  this  statement  two  or  three 
minutes  after  the  accident,  what  did  he  say? 
A.  Well,  he  said  be  didn't  near  the  whistle  and 
the  train,  and  wasn't  paying  any  attention  to 
the  railroad.  Q.  Did  he  say  anything  else?  A. 
Yes,  sir;  said  he  didn't  hear  any  one  hollering 
or  see  any  one  waving  at  him,  or  pay  any  at- 
tention to  the  railroad,  or  see  the  train  in  any 
way ;  if  he  had,  he  wouldn't  have  drove  on  the 
track.  Q.  Did  he  say,  if  he  had  been  paying  any 
attention,  of  course,  he  wouldn't  have  driven  on 
the  track?  A.  Yes,  sir ;  he  wouldn't  have  driv- 
en on  the  track  if  he  had  been  paying  any  atten- 
tion to  the  railroad  or  the  trun." 

On  the  same  objection  made  by  defendant 
In  error  the  trial  judge  ruled  out  the  evidence 
of  the  witness  D.  6.  Buchanan  offered  by  the 
plaintiff  in  error,  viz.: 

"Mr.  Buchanan,  did  you  hear  Mr.  McMillan 
make  any  statement  about  how  this  accident  oc- 
curred, or  what  he  was  doing  after  you  had  tak- 
en him  over  there?  A.  Yes,  sir;  I  did.  Q. 
What  did  he  say?  A.  He  made  a  remark  to  a 
lady  there.    She  asked  him  did  he  see  her  wav- 


ing at  him.  He  said  bo  he  dite't;  said  he 
wasn't  paying  any  attention  at  all  to  her  wav- 
ing, or  to  the  railroad,  or  the  train.  Q.  Did  he 
say  anything  about  driving  upon  the  track?  A. 
He  said  if  he  had  knew,  had  saw  her,  and  been 
thinking  of  going  across  the  track,  he  wouldn't 
have  drove  upon  the  track." 

There  can  be  no  doubt  that  the  action  of 
the  trial  judge  in  ruling  oat  this  testimony 
on  the  ground  stated  was  erroneous.  The 
right  of  action  In  cases  of  this  character  is 
that  of  the  deceased.  Davidson-Benedict  Co. 
V.  Seversoa,  1  Cates  (109  Tenn.)  613-623,  72 
8.  W.  9C7;  Stuber  v.  Baitroad,  6  Gates  fllS 
Tenn.)  306,  87  S.  W.  411;  Sharp  v.  0.,  N.  O.  & 
T.  P.  By.  Co.,  179  S.  W.  377.  It  necessarily 
follows  that  any  admission  made  by  him 
would  be  competent  against  those  who  suc- 
ceeded to  the  action;  In  this  case  his  ad- 
ministratrix, who  is  his  widow.  Overton  v. 
Hardin,  6  Cold.  (46  Tenn.)  375;  Walker  v. 
Brantner,  69  Kan.  117,  52  Pac.  80,  68  Am. 
St  Bep.  347.  And  see  Georgia  B.  Co.  v. 
Bntzgerald,  108  Ga.  507,  34  S.  B.  316,  49  U 
B.  A.  175;  Dixon  v.  Union  Iron  Works,  90 
Minn.  497,  97  N.  W.  875;  Smith  v.  Moore, 
142  N.  C.  289,  65  S.  B.  276,  7  U  B.  A.  (N.  S.) 
684,  689,  690. 

[11]  It  Is  Insisted  in  behalf  of  the  defend- 
ant la  error  that,  If  the  court  can  see  that 
the  evidence  is  incompetent  on  any  other 
ground,  the  action  of  the  trial  judge  will  be 
upheld,  although  such  other  ground  or  objec- 
tion was  not  offered.  This  is  a  mistaken 
view.  Incompetency  not  objected  to  is  waiv- 
ed. Any  other  rule  would  result  in  setting 
a  trap  for  the  other  side  of  the  controversy. 
When  objection  is  made  to  evidence,  and 
specified,  this  notification  may  enable  cqipos- 
ing  counsel  to  obviate  It,  and  thus  make  the 
evidence  competent,  but,  if  the  party  making 
an  erroneous  objection  should  be  allowed  to 
withhold  a  good  objection  and  make  that  In 
the  npi)ellate  court,  where  there  can  be  no 
posslliility  of  avoiding  the  difficulty  by  other 
evidence,  this  would  give  a  very  great  ad- 
vantage to  the  party  so  withholding  his  real 
objection,  and  result  In  corresponding  dis- 
advantage and  injustice  to  the  opposing  liti- 
gant   1  Thompson  on  Trials,  gf  603  ai)0  698. 

[12]  "nie  learned  Court  of  Civil  Appeals 
declined  to  pass  upon  the  validity  of  the  ob- 
jection made,  but  held  the  trial  Judge  was 
justified  in  ruling  out  the  evidence  on  the 
ground,  along  with  other  reasons  stated : 

That  deceased  was  at  the  time  the  statements 
were  made  "in  a  comatose  or  stupified  condi- 
tion, and  either  wholly  or  partially  unconscious, 
and  did  not  fully  comi>rebeud  what  be  was  say- 
ing. It  was  for  the  trial  judge,"  continued  that 
court,  "to  determine  as  a  preliminary  question 
whether  the  statements  were  made  by  the  de- 
ceased at  a  time  and  under  such  circumstances 
and  while  he  was  in  such  condition  as  authoriz- 
ed proof  of  them." 

The  trial  judge,  however,  did  not  under- 
take to  determine  this  question,  bat  acted 
only  on  the  objection  made  by  the  defendant 
in  error  as  to  the  hearsay  character  of  the 
evidence.  Furthermore,  we  are  anable  to  as- 
certain from  the  evidence  that  the  deceased 
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was  in  such  a  ooodltJon  as  Indicated  la  tbe^ 

opinion  of  the  Goart  of  Civil  Appeals.  Tbe 
three  witnesses  whose  testlnMMiy  was  exdnd- 
ed  say  that  he  was  rational  at  the  time,  and 
the  witness  Wiltshire,  .who  testified  fojr  the 
defendant  in  error,  said  the  same  thing,  and 
Dr.  Hewlett,  who  examined  him  later,  hetng 
asked  whether  he  was  ccmacioiis  or  nncon- 
sdoos,  answered : 

"Why  be  was  partly  conscious ;  he  was  a  lit- 
tle bit  Btnpified,  bot  be  was  conscious  when  I 
raw  him." 

The  evidence  should  have  gone  to  tbe  Jary. 
Its  weight,  no  doubt,  wonld  have  been  at- 
(teted  by  the  fact  that  Mr.  McMillan  was 
very  desperately  injoied,  and  was  snffertng 
great  pain.  We  have  no  donbt  that  the  evi- 
dence was  competent ;  certainly  it  wa^  not  in- 
competent on  tbe  ground  of  being  hearsay. 
Indeed,  tbe  counsel  for  defendant  in  error 
did  not  advance  the  view  in  the  trial  court 
that  the  mind  of  McMillan  was  in  sucb  con- 
dition that  be  did  not  know  what  be  was 
saying. 

[13]  It  is  insisted,  however,  in  behalf  of 
the  defendant  In  error  that  there  should  be  no 
reversal  for  tbe  error  mentioned,  because  tbe 
merits  were  reached;  furthermore,  because 
there  was  other  evidence  of  the  same  kind  as 
that  embraced  in  the  testimony  ruled  out 
There  was  no  other  evidence  presenting  the 
negligence  and  Inattention  of  the  deceased  In 
such  a  strong  light  as  that  contained  In  the 
testimony  of  tbe  witnesses,  Williams,  Bradley, 
and  Buchanan.  Besides  this,  we  are  unable  to 
say  that  a  Just  result  .was  reached  with  this 
evidence  left  out  It  is  true.  In  our  view  of 
tbe  case  on  the  evidence  as  It  stands  In  the 
record,  on  tbe  first  assignment  because  of  the 
failure  to  properly  use  tbe  whistle  or  bell 
under  the  statute,  and  also  because  of  tbe 
defect  In  the  brakes  on  one  of  tbe  cars,  the 
defendant  in  error  was  entitled  to  a  verdict 
for  some  amount.  Nevertheless  the  evidence 
excluded  was  of  very  great  Importance  for 
the  purpose  of  enabling  the  Jury  to  ascer- 
tain the  amount  of  the  damages  that  should 
be  allowed.  It  Is  shown  by  other  evidence  In 
the  record  that  the  approach  to  tbe  railroad 
track  for  tbe  distance  of  226  feet  was  ob- 
scured by  trees  and  undergrowth,  and  that 
by  reason  of  this  obscuration  and  the  sharp- 
ness of  the  curve  the  train  could  not  have 
been  seen  nntil  tbe  traveler  was  right  at  tbe 
track.  It  also  appears  that  there  is  evidence 
to  tbe  effect  that  on  account  of  tbe  rattling 
of  tbe  milk  bottles  in  the  wagon  of  the  de- 
ceased as  be  approadied  the  track  the  difil- 
calty  of  bis  bearing  tbe  approaching  train 
was  greatly  increased.  There  is  likewise  a 
lack  of  evidence  to  show  that  the  deceased 
stopped  his  wagon,  or  tbat  be  listened  at 
an,  or  that  tiie  negro  boy  who  was  with  bim 
listeaed.  Tbe  negro  boy  testified  that  they 
looked,  bift,  altbougb  much  pressed,  be  never 
did  say  tbat  they  listened  for  the  train.  The 
negro  boy  testified  that  they  looked  before 
tbey  went  on  tbe  track;  but  It  appears  tbat 


at  this  time  tbe  train  wa«  cmly  about  75  feet 
a,way;  that  they  did  not  see  it  until  they 
got  on  tbe  track.  In  view  of  all  these  facts 
we  think  that  tbe  exclusion  of  the  evidence 
affected  tbe  result  If  tbe  Jury  believed  the 
statements  of  the  three  witnesses  whose  tes- 
timony was  excluded,  they  probably  would 
not  have  allowed  the  amount  wbkdi  they  did 
allow  as  damages.  In  this  view  of  the  ease 
we  think  the  error  was  a  reversible  one. 

[14]  In  respect  of  tbe  supposed  common- 
law  duty  of  tbe  plaintiff  in  error,  based  on 
the  averments  of  paragraph  4  of  the  declara- 
tion,, tbe  trial  Judge  charged  tbe  Jury,  in 
substance,  tbat  if  they  found  these  aver- 
ments true  under  tbe  evidence,  it  was  tbe 
duty  of  tbe  plaintiff  in  error  to  exercise  "a 
high  degree  of  vigilance  and  caution,  com- 
mensurate with  the  dangerous  character  of 
said  crossing,"  by  employing  every  means  at 
its  command,  "by  ringing  the  bell  and  sound- 
ing the- whistle"  as  its  train  approached  tbe 
crossing  to  warn  persona  traveling  upon  tbe 
blgbway  In  the  direction  of  the  railway 
track  with  a  purpose  to  cross  it,  etc  He  also 
charged  that  on  approaching  such  a  crossing 
it  was  tbe  duty  of  the  railway  company  to 
employ  every  means  at  Its  command  that 
would  most  effectually  warn  those  persons 
about  to  cross  tbe  track.  Tbe  crossing  in 
question  was  within  the  corporate  limits  of 
the  dty  of  Franklin. 

It  is  insisted  by  plaintiff  in  error  tbat 
these  instructions  were  erroneous  because  tbe 
statute  covered  the  ground,  and  no  other  pre- 
cautious could  be  required.  And  so  thinks 
the  court  Tbe  statutory  provisions  directing 
what  shall  be  done  when  an  object  or  ob- 
struction appears  on  the  track,  of  course, 
cannot  be  applied  to  the  case  of  a  warning 
required  to  prevent  persons  from  actually 
entering  on  tbe  track.  But  subsections  2  and 
3  of  section  1574  of  Shannon's  Code  (section 
1166  of  Code  of  1858)  do  contain  sucb  warn- 
ing provisions.  Subsection  2  directs  tbat 
where  a  public  road  crossing  Is  designated  by 
a  special  warning  board  erected  by  the  coun- 
ty authorities,  the  whistle  or  bell  of  the  loco- 
motives shall  be  sounded  at  the  distance  of 
one-fourth  of  a  mile  from  the  crossing,  and 
at  short  Intervals  until  the  train  has  passed 
the  crossing.  Subsection  3  provides  that  on 
approaching  a  city  or  town  tbe  bell  or  whis- 
tle shall  be  sounded  .when  tbe  train  Is  at  the 
distance  of  one  mile,  and  at  short  Intervals 
until  It  reaches  its  depot  or  station,  and  on 
leaving  a  town  or  dty  the  bell  or  whistle 
shall  be  sounded  when  the  train  starts,  and 
at  intervals  nntU  it  has  left  the  corporat> 
limits.  Subsection  4  prescribes  what  shall 
be  done  when  an  obstruction  appears  on  the 
tra<^.  Section  1576  declares  that,  If  these 
precautions  are  not  complied  with,  in  subsec- 
tions 2,  3,  and  4,  meaning  all  of  these  (Chat- 
tanooga Rapid  Transit  Co.  v.  Walton,  105 
Tenn.  416,  419,  68  S.  W.  737;  Railroad  v. 
Uardner,  1  Lea  [69  Tenn.]  691),  the  railway 
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company  shall  be  responsible  for  all  damages 
to  persons  or  property  resulting  from  any 
accident  or  collision  tbat  may  occur,  and 
section  1676  declares  ttiat  no  railroad  com- 
pany that  observes  the  statutory  precautions 
shall  be  responsible  for  any  damages  to  per- 
sons or  property  on  its  road.  We  think  this 
latter  section  would  preclude  any  common- 
law  requirement  for  any  additional  warnings 
at  any.  crossing  within  a  dty  or  town.  The 
statute  sets  forth  the  full  duty  of  the  rail- 
way company,  together  with  Its  reward  of 
full  Indemnity  for  fall  compliance,  and  the 
resulting  of  full  liability  for  any  dereliction. 
This  view  is  In  accord  with  the  reasoning 
of  the  court  In  Graves  v.  Railroad,  126  Tenn. 
148,  148  S.  W.  239,  as  well  as  a  necessary  de- 
duction from   the  statute. 

The  foregoing  matter  covers  assignments 
Nos.  8  and  9,  and  it  Is  apparent  they  must 
be  overruled. 

[If]  Assignment  No.  10  is  overmled,  and 
11  Is  sustained.  The  former  complains  that 
the  trial  Judge  instructed  the  Jnry  simply 
that  the  contributory  negligence  of  the  de- 
ceased "can  go  only  to  the  reduction  of  dam- 
ages." By  this  it  was  to  be  understood  by 
the  Jury  that  such  contributory  negligence 
conld  not,  under  the  statute,  abate  the  ac- 
tion. However,  the  trial  Judge  should  have 
given  the  Instruction  the  refusal  of  which  Is 
complained  of  in  No.  11.  This  instruction 
plainly  told  them  that  It  was  their  duty  to 
mitigate  or  lessen  the  damages  if  they  should 
find  that  deceased  was  guilty  of  contributory 
negligence,  and  that  they  should  measure  this 
reduction  of  damages  in  proportion  to  the  de- 
gree of  such  contributory  negligence,  wheth- 
er slight  or  gross. 

What  has  been  said  in  disposing  of  assign- 
ments Nos.  8  and  9  renders  it  unnecessary 
for  ns  to  consider  assignments  Nos.  13,  15, 
24,  and  25,  since  all  of  these  either  directly 
or  Incidentally  affect  the  supposed  common- 
law  feature  of  the  case,  which  Is  now  elimi- 
nated, and,  no  doubt,  will  be  discarded  on 
the  new  trial. 

[18]  Assignment  No.  17  la  overruled.  The 
request  was  expressed  in  such  terms  as 
would  have  Justified  the  jury  In  believing 
that  the  plaintiff  In  error  should  be  exonerat- 
ed, if  it  had  obeyed  all  of  the  statutory  pre- 
cautions after  the  wagon  appeared  on  the 
road  in  a  position  to  be  struck  by  the  nearing 
train,  although  it  had  previously  failed  to 
comply  with  the  requirements  of  subsection 
2  of  Shannon's  Code,  {  1574,  referred  to  su- 
pra. Such  an  instruction  would  have  been 
erroneous,  since  all  of  the  precautions  must 
be  complied  with. 

Assignment  No.  18  is  overruled  on  the  same 
grounds. 

[17]  Assignments  Nos.  20,  21,  and  22  are 
overruled,  on  the  ground  that  the  substance 
of  the  request  for  Instruction  to  the  Jury  con- 
tained in  each  was  sufficiently  given  by  aor 


other  instruction  whldi  the  trial  Judge  gave 
at  the  Instance  of  the  plaintUf  in  error. 

[U,  It]  Assignment  No.   23  complains  of      i 
the  refusal  of  the  trial  Judge  to  give  in  charge 
the  following  instruction  offered  by  tbe  plain- 
tiff in  error,  via.: 

"If  the  deceased,  Fred  McMillan,  wns  familiar 
with  this  Boyd's  Mill  crossing,  and  had  been  . 
crossing  it  daily  for  Beveral  months,  and  knew  ! 
the  situation,  and,  notwithstanding  this,  be 
entered  upon  this  railroad  track  without  stop- 
ping to  look  or  listen,  and  without  paying  any 
attention  whatever  to  the  railroad,  without  no- 
ticing it  and  witboat  tUnking  about  the  rail- 
road, or  train  might  be  approaching,  and  with- 
out taking  any  precaution  himself  to  prevent  an 
accident,  he  would  be  gnllty  of  gross  negligence, 
and  such  negligence  should  be  taken  into  consid- 
erati<»i  by  you,  and  should  mitigate  any  recov- 
ery which  plaintiff  might  otherwise  be  entitled 
to." 

There  was  evidence  on  which  to  base  the 
Instruction,  and  it  should  have  been  given 
but  for  the  use  of  the  word  "gross"  tlierelJL 
While  it  is  true  that  the  dnty  to  8t<^,  look, 
and  listen  is  not  a  positive  dnty  in  law  ap- 
plicable under  all  drcnmstanoes,  and  it  Is 
furthermore  true  that  in  general  it  most  be 
left  to  the  Jury  to  say  whether  under  the 
circumstances  of  the  given  case  the  party 
was  negligent  in  falling  to  st<v,  look,  and 
listen  (Railroad  v.  Dies,  98  T^in.  656,  41  S. 
W.  860;  Wilson  v.  Citizens'  Street  Railway 
Co.,  105  Tenn.  74,  58  S.  W,  334 ;  RaUroad  v. 
Satterwhite,  112  Tenn.  185,  79  S.  W.  106),  yet 
no  one  can  doubt  that  the  facts  stated  in  the 
instruction,  taken  altogether,  made  out  a 
case  of  negligence  in  law.  Yet  because  of  the 
use  of  the  word  "gross"  the  Instruction  was 
not  bechnically  accurate,  and  the  trial  Judge 
was  Justified  in  refusing  to  give  it  to  the 
Jury.  A  request  for  instructions  must  be  ac- 
curate before  the  refusal  can  put  the  trial 
judge  in  error.  The  question  of  the  degree 
of  negligence  is  for  the  Jury,  and  not  for  the 
court. 

[20]  Assignments  Nos.  26  and  27  are  over- 
ruled. In  order  to  contradict  a  witness  by 
evidence  of  what  he  said  out  of  court  to  other 
persons  on  the  same  subject  contradictory 
of  what  he  afterwards  testified  in  court,  it 
is  essential  that  the  witness  to  be  Impeaxdied 
shall  be  first  asked  whether  he  made  such 
statements  at  a  time  and  place  fixed,  and  to 
a  person  or  persons  named,  and  the  words 
used  or  th^r  substance  must  be  stated  to 
him,  in  order  to  refresh  hlti  memory,  and  to 
enable  him  to  reply  Intelligently  in  respect 
of  the  matter.  Cole  r.  State,  6  Baxt  (€5 
Tenn.)  239.  The  impeaching  questions  refer- 
red to  In  these  assignments  do  not  suffldezitly 
comply  with  the  rule  stated. 

The  twenty-ninth  assignment  la  addressed 
to  the  excessiveness  of  the  verdict  Since  the 
Judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trlfil  on  other  grounds,  ^w« 
do  not  deem  It  proper  tat  consider  this  sub- 
ject 

Reverse  and  remand.  The  defoidant  in  «i»- 
ror  will  pay  the  costs  of  the  appeaL 
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BliACE  et  «].  T.  BIiACK. 
(SopreDM  Conit  of  TenneBsee.    icpiil  4,  1916.) 

EZBCUTOBS  AND  AoiaNISmULTOBS  4=»W  —  IN- 
VERTOBT— JTrBIBDICIION  OF  COUNTY  OOUBT. 

Under  Shannon's  Code,  {  4039,  proTiding 
that  an;  person  interested  in  a  decedent's  estate 
i&a;  at  any  time  before  final  settlement  snggest 
to  the  court  that  tb«  representatire  has  not  i«- 
tnrned  a  complete  inTentoiv,  and  the  articles 
omitted  shall  be  debited  to  the  representatiTe  at 
their  value,  unless  he  can  show  a  sufficient  legal 
reason  for  leaving  them  oat  of  the  inventory, 
and  section  6027,  snbd.  4,  conferring  original 
jorisdictioa  on  the  county  court  over  the  settle- 
ments of  executors  or  administrators,  while  the 
county  court  has  no  jurisdiction  of  a  petition  to 
require  an  administrator  to  charge  himself  with 
a  ram  with  which  he  had  charged  himself  as 
administrator  of  another  estate,  when  considered 
as  an  independent  and  original  action  drawing 
into  qoestion  the  title  to  property,  it  has  juris- 
diction of  Boch  a  petition  as  a  sugg'estion  that 
the  administrator  has  not  returned  a  complete 
iaventoiy. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  S  318;    Dec.  Dig. 


Certiorari  to  ■Gonrt  of  Civil  Appeals. 

Petition  by  John  Black  and  otbera  against 
James  K.  Black,  administrator  of  the  estate 
of  Jennie  Black.  Judgment  for  the  adminis- 
trator dismissing  the  petition  was  affirmed  by 
the  Coort  of  CivU  Appeals,  and  the  petitlon- 
ets  bring  certiorari.  Reversed  and  remand- 
ed, with  prooedenda 

Chas.  Gilbert,  of  Nashville,  for  pettttoners. 
U  T.  Bryan,  of  Nashville,  for  administrator. 

BUCHANAN,  J.  This  action  originated  by 
a  petition  filed  in  the  conn^  ooort  by  John 
BUcfc  et  aL,  as  heirs  at  law  of  Miss  Jennie 
BladE,  wlM>  died  intestate,  owning  certain 
personal  pnqperty  in  said  county,  in  1&13. 
Prior  to  lier  death  she  had  qnallfled  as  ad- 
ndnlstratrlx  a  t.  a.  of  the  estate  of  her 
brother,  Nathaniel  Black,  bat  she  died  be- 
fore she  had  filed  an  inventory  as  such  per- 
Hnal  rwresentatlTeb  After  her  death  James 
K.  Black  qualified  as  administrator  c.  t.  a.  of 
the  estate  of  Nathaniel  Black,  and  also  quali- 
fied as  administrator  of  the  estate  of  Miss 
Jennie  Black,  and  as  administrator  of  each 
tS  these  estates  James  K.  Black,  on  Septem- 
ber 27,  1913,  filed  in  Che  county  court  an  in- 
Tentory.  In  each  of  these  inventories  be 
charged  himself  with  certain  personal  prop- 
erty, the  items  of  wMch  were  fully  set  out 
One  of  the  items  of  the  Inventory  which  he 
filed  as  administrator  of  the  estate  of  Nath- 
aniel Black  is  the  sum  of  fl,716.88.  On  Feb- 
niary  2,  1914,  the  petition  in  the  present  ac- 
tion was  filed  against  sala  administrator. 
It  averred  that  he  had  fraudulently  charged 
the  above  cash  item  against  himself  as  admin- 
istrator of  Nathaniel  Black,  when  In  fact  and 
law  the  cash  reprei^nted  by  that  item  was 
no  part  of  the  estate  of  Nathaniel,  but  was 
part  of  the  estate  of  Miss  Jennie  Blade,  and 
dundd  have  been  charged  to  said  administra- 


tor In  hJs  iikv«ntory  of  her  estate ;  tbat  his 

error  had  been  called  to  bis  attention,  bat 
he  had  refused  to  correct  It  The  petition 
also  averred  that  Black,  the  administrate, 
had  fraudulently  substituted  glass  settings  , 
for  diamond  settings  in  several  pieces  of  val- 
uable jewelry,  including  earrings,  rings,  and 
a  watch,  part  of  the  estate  of  Miss  Jennie 
Black,  and  tliat  certain  of  the  jewels  owned 
by  her  estate  bad  been  sold  by  the  admlnis- 
trator  at  prices  much  below  their  value ;  that 
all  this  had  been  fraudulently  done,  to  the 
prejudice  of  the  rights  of  petitioners.  The 
petition  prayed  for  process,  etc.,  and  that  the 
adminJiitrator  be  compelled  to  charge  himself 
with  the  said  $1,716.38  in  the  inventory  of 
the  estate  of  Miss  Jennie  Black,  etc. ;  that 
said  administrator  be  compelled  to  account 
for  said  jewelry  and  charge  himself  with  its 
true  value.  The  petitl<«  also  prayed  for  gen- 
eral relief. 

The  administrator,  by  way  of  defense,  met 
this  petition  by  a  demurrer,  based  on  the  fol- 
lowing grounds:  First,  that  the  petition  was 
prematurely  filed,  under  the  provisions  of 
tiection  4007,  Shan.  Code;  second,  that  the 
court  was  without  Jurisdiction  to  entertain 
the  petition ;  third,  tbat  the  petition  was  un- . 
known  to  the  forms  of  law.  The  probate 
court  sustained  the  demurrer  and  dismissed 
the  petition,  and  taxed  petlUonere  with  the 
costs,  to  which  action  petitioners  excepted 
and  prayed  an  appeal  to  the  circuit  court 
dey  were  unsuccessful  both  In  that  court 
and  In  the  Court  of  Civil  Appeals,  and  they 
have  brou^t  the  case  to  us  upon  petitiwi  for 
certiorari 

It  bi  manifest  that  all  the  courts  have  fall- 
en into  error  upon  this  matter.  Each  of  them 
went  off  upon  the  Idea  that  the  county  court 
had  no  jurisdiction  to  entertain  the  petition 
as  the  beginning  of  an  Independent  and  orig- 
inal action  drawing  into  question  the  title  to 
property.  Viewed  from  that  aspect  the  peti- 
tion was  not  maintainable.  Llimvllle  v. 
Darby,  1  Baxt  (60  Tenn.)  307 ;  Dean  v.  Snell- 
ing,  2  Helsk.  (49  Tenn.)  484 ;  Walsh  v.  Crook, 
7  Pick.  (91  Tenn.)  388,  19  S.  W.  19.  But  the 
true  view  is  that  the  probate  court  should 
have  sustained  the  petition  as  a  suggestion 
filed  in  that  court  under  section  4039  of  Shan. 
Code,  which  provides: 

"Any  person  interested  in  any  deceased  per- 
son's estate  as  legatee,  distributee,  widow,  or 
creditor,  may,  at  any  time  before  final  settle- 
ment of  such  estate,  suggest  to  the  court  and 
show  by  proirf  that  the  representative  has  not 
returned  a  complete  inventory,  and  the  article 
or  articles  <Hnitted  in  the  inventory  shall  be 
debited  to  the  representative  at  the  value  there* 
of,  unless  he  can  show  a  sufficient  legal  reason 
for  leaving  the  same  out  <rf  the  inventory." 

See,  also,  section  3977,  Shan.  Code. 

By  section  6027  of  Shan.  Code,  and  subsec- 
tion 4  thereof,  original  jurisdiction  la  confer- 
red on  that  court  over  the  settlem«its  of  ex- 
ecutors or  admluistratora.  For  provisions  in 
the  same  Code  regulating  the  residering  of 
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accounts  and  the  settlement  of  their  respec- 
tive tmsts  by  administrators  and  executors, 
see  sections  4031  and  4046,  Shan.  Code.  The 
section  4039  of  Shan.  Code  is  Intended  to 
.  confer  upon  any  person  Interested  In  an  es- 
tate of  any  one  of  the  classes  named  In  that 
section  the  right  to  Intervene  In  Umlne  In  the 
settlement  of  that  estate  and  suggest  error  In 
the  very  first  step  which  the  personal  repre- 
sentative Is  required  to  take  after  hts  quali- 
fication In  the  execution  of  his  trust  The 
purpose  of  the  section  is  to  enable  persons  so 
Interested  In  the  estate  while  looking  after 
their  interests  to  aid  the  county  court  and 
the  derk  In  seeing  to  It  that  the  personal  rep- 
resentative begins  his  accounting  on  a  correct 
basis.  One  of  the  sections  above  referred  to 
provides: 

"When  an' account  has  been  finally  settled  by 
the  county  court,  either  party  may  appeal  from 
the  judgment  of  the  court  to  the  chancery 
[court]  or  circuit  court,  and  the  appeal  shall  be 
brought  before  the  chancellor  or  circuit  judge  at 
his  first  session  in  such  county  or  district,  and 
it  shall  be  sufficient  to  take  up  on  said  appeal 
only  so  much  of  the  record  as  will  suffice  to 
present  the  matter  complained  of  in  the  deci- 
sion below." 

See  section  4040,  Shan.  Code. 

Section  6030  of  Shan.  Code,  in  connection 
with  section  6027  and  the  fourth  subdivision 
thereof,  vests  the  county  court  with  all  of  the 
power  and  authority  necessary  and  proper  to 
the  exercise  of  the  Jurisdiction  conferred  up- 
on it.  Under  section  4031  of  that  Code  the 
power  is  given,  and  the  duty  imposed  upon 
the  clerk  to  take  and  state  the  accounts  of  an 
executor  or  administrator,  and  such  repre- 
sentative is  guilty  of  contempt  of  the  county 
court  if  he  fall  to  appear  and  settle  when 
cited  to  do  so.  See  section  4033.  This  legis- 
lation was  construed  by  this  court  in  Talia- 
ferro V.  Wright,  where  the  bill  was  filed  by 
the  distributees  and  legatees  within  seven 
months  after  the  defendant  had  qualified  as 
executor.  It  was  insisted  that  the  executor 
had  two  years  in  which  to  settle  up  the  es- 
tate, and  that  he  could  not  be  so  sued  until 
after  that  time;  to  sustain  which  insistence 
sections  404S  to  4050,  inclusive,  of  Shan. 
Code,  were  relied  on.    This  court  said: 

"We  are  not  aware  that  the  question  has  been 
adjudicated  in  this  state.  But  it  has  been  decid- 
ed by  the  Supreme  Court  of  North  Carolina  up- 
on the  same  statute.  Judge  Gaston  says:  'The 
act  of  assembly  making  it  obligatory  on  execu- 
tors to  settle  the  estate  at  the  end  of  two  years 
after  the  administsation  shall  have  begun,  does 
not  authorize  them  to  defer  the  settlement  until 
that  time  without  necessity;  and  it  Is  compe- 
tent for  those  interested  to  file  their  bill,  or 
presmt  their  petition  for  such  a  settlement  as 
soon  as  they  think  proper—the  proceedings  on 
such  a  bill  or  petition  being  under  the  control 
of  the  conrt,  who  can  prevent  a  premature  de- 
cision thereon  and  have  the  question  of  costs  at 
their  disposition.' " 

This  court,  in  the  same  case,  said  further: 
"There  Is  no  reason  why  the  persons  entitled 
to  an  estate  should  be  delayed  two  years  when 
it  is  known  there  are  no  debts.  If  this  be  doubt- 
ful, the  conrt  will  see  that  no  injustice  is  done 
the  executor  by  a  premature  decree  against  him, 


but  will  hold  up  the  case  or  see  that  he  is  full; 
secured  or  indemnified." 

In  the  farther  course  of  the  opinion  the 
court  makes  reference  to  the  proper  course 
of  procedure  In  such  cases.  See  Taliaferro 
r.  Wright,  1  Shan.  Cases,  178. 

The  petition  In  the  present  case  was  not  a 
Ull  in  chancery  filed  by  distributees  and  leg- 
atees for  the  purposes  discussed  in  the  case 
last  above  cited,  nie  scope  of  the  petition 
has  already  been  Indicated.  The  case  last 
above  cited  is  here  mentioned  merely  In  or- 
der to  Indicate  the  construction  which  this 
court  has  placed  upon  the  legislation  therein 
referred  to.  When  an  executor  or  adminis- 
trator Is  dted  to  make  settlement,  under  sec- 
tion 4033,  Shan.  Code,  the  parties  Interested 
are  entitled  to  notice  of  the  time  of  stating 
the  account  (see  section  4034,  Shan.  Code); 
and  the  personal  representative  may  be  ex- 
amined on  oath  (see  section  4035,  Shan. 
Code).  For  sufficient  cause  the  settlement 
may  be  continued  from  time  to  time.  See 
section  4036,  Shan.  Code.  The  clerk  shall 
charge  the  accounting  party  "with  all  sums 
of  money  as  he  has  received,  or  might  have 
received  by  using  due  and  reasonable  dili- 
gence, and  shall  credit  him  with  a  reasonable 
compensation,  •  •  •  and  with  such  dis- 
bursements as  he  supports  by  lawful  vouch- 
ers." See  section  4037,  Shan.  Code.  "Any 
person  interested  in  the  estate  may  except  to 
the  account  after  It  has  been  stated  by  the 
clerk,  and.  If  dissatisfied  with  the  clerk's 
decision  of  the  exceptions,  may  appeal  to 
the  court,  or  he  may  except  when  It  is  pre- 
sented to  the  court."  See  section  4088,  Shan. 
Codew  As  has  been  already  shown  by  a  quo- 
tation from  section  4040,  Shan.  Code,  an  ap- 
peal may  be  taken  from  the.  Judgment  of  the 
county  court  to  the  chancery  coort,  or  the 
circuit  court  Our  statutes  above  referred 
to  must  be  construed  In  pari  materia,  and 
they  disclose  the  purpose  of  the  legislation 
to  be  that  parties  interested  in  the  estate  of 
the  classes  mentioned  are  entitled  to  be 
heard  In  the  county  court  In  limine  from  the 
very  beginning  of  the  accounting  in  that 
forum  until  the  final  Judgment  Is  rendered 
on  the  final  account  of  the  personal  repre- 
sentative, be  be  executor  or  be  he  adminis- 
trator. Such  personal  representatives  are 
express  trustees,  and  are  chargeable  with 
strict  fidelity  to  their  trusts.  The  beneficia- 
ries under  the  trusts  are  persons,  of  tb» 
classes  named  in  section  4038.  The  peti- 
tioners In  the  present  case  were  beneficiaries 
of  a  trust  in  which  the  defendant  Black,  as 
administrator,  was  a  trustee,  and  the  peti- 
tion was  a  proper  suggestion  to  the  county 
court  within  the  meaning  of  section  4039  of 
Shan.  Code,  that  the  representative  Black 
had  not  returned  a  complete  Inventory; 
moreover,  the  petition  was  specific  and  defi- 
nite, and  pointed  out  the  respects  in  which 
the  Inventory  was  Incomplete,  and  in  which 
the  representative  had  been  unfaithful  to 
his  trust;   therefore  It  was  the  duty  of  the 
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oonnty  court  to  eatertajii  the  petition,  and 
not  to  dismlaa  It  as  wm  done  at  the  point 
of  tbe  defwdant'a  demarrer.  The  CMiduet 
of  the  defendant  In  demurring  to  each  a 
petition  did  not  commend  him  to  the  favor- 
able consideration  of  the  court.  His  tmat 
was  one,  aa  we  observe,  which  required  of 
Mm  the  utmost  good  faith.  The  petition 
made  charges  against  him  of  the  utmost  bad 
faith.  The  petition  should  have  been  met 
by  an  answer,  and  not  by  a  demurrer;  es- 
pecially as  the  petition  was  one  In  which  the 
county  court  had  tlie  clearest  Jurisdiction, 
and  was  under  the  clearest  duty  to  entertain 
aod  take  ai^roprlate  action  upon. 

We  have  sufficiently  Indicated  the  course 
of  action  which  should  be  taken  upon  the 
petition  as  a  suggestion  under  section  4038 
of  Shan.  Code,  upon  tbe  remand  of  the  cause 
to  tbe  coanty  court. 

In  various  phases  the  legislation  embodied 
In  sections  40S1  to  4046,  Shan.  Code,-  has 
been  before  this  court  for  construction. 
Tbese  cases  are  collated  and  referred  to  un- 
der the  appropriate  sections.  In  Mr.  Shan- 
non's recent  work  entitled  "Citations  of  Con- 
stltntion.  Code  and  Acts  of  Tennessee."  See 
pages  119  and  120. 

For  reasons  already  indicated  the  Judg- 
ment of  tbe  Court  of  Civil  Aroeals  is  re- 
vened,  and  this  cause  Is  remanded  to  tbe 
comity  oonrt  of  Davidscm  county,  to  be  pro- 
ceeded vrith  In  accord  wltli  the  rights  of 
the  petitioners,  as  Indicated  in  this  opinion, 
and  a  copy  hereof  will  go  down  wltit  tbe 
procedendo  on  the  remand. 


DAVIDSON  et  aL  V.  GIBSON  COXJNOT. 
(Sapreme  Ooort  of  Tennessee.    April  1,  1918.) 

1.  Costs  <=s>294— Maintenanck  or  Fbisonkbb 
— LiABiuTT  OF  State — Statdtb.    

Under  Shannon's  Code,  {|  7619-7922,  pro- 
viding that  costs  in  felony  cases  shall  be  paid 
by  the  state,  the  state  is  liable  for  the  mainte- 
nance in  a  county  jail  of  one  coavicted  of  felony, 
commntation  of  the  sentence  from  imprisonment 
in  tbe  state  penitentiary  not  altering  the  case. 

[Bd.  Note.— For  other  eases,  see  Costs,  Cent 
Dig.  Si  1105-^1106;  Deo.  Dig.  «=»2&4.] 

2.  CoBiB  9=>294  —  Maintiitancx  Of  Pkisoit- 
EBs — IiiABn.iTy  OF  Stats — Statutb. 

Under  Shannon's  Code,  iS  7619-7622,  pro- 
Tiding  that  costs  in  felony  cases  shall  be  paid 
by  the  state,  the  state  is  liable  for  the  mainte- 
nance in  a  county  Jail  of  one  convicted  of  felony 
irbose  sentence  has  t>een  commuted  from  impris- 
onment in  the  penitentiary,  although  the  county 
bu  declared  the  Jail  bnllding  a  workbonse,  ns- 
ing  it  boOi  as  a  Jful  and  a  woikbouse,  the  sheriff 
barine  dMrge  (^  prisoners  in  the  Jail,  and  the 
■npermtendoit  of  the  workhouse  of  those  in  the 
workhouse 

[Bd.  Note.— W>r  otiier  cases,  see  Costs,  Otat. 
Kg.  H  1105-1108;  Dea  Dig.  «=»294.] 

3.  Costs  «=9296— Maii^tenancx  of  Pbisonbbs 
— LiABiuTT  or  State. 

Misdaneanants,  or  felons  nndsr  oonunuta- 
tion  of  sentence,  CMifined  in  a  county  Jail  under 
tbe  jailir's   care,   if  they   are  state  prisoners. 


must  be  sopportad  by  tbe  state,  as  between  it 

and  the  county. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  a  1109-1123 ;   Dec.  Dig.  <8=»295.] 

4.  Costs  ®=9296  —  Maintenance  of  Pbisor- 
KBs— LiABiurrr  of  Countt— Stattjte. 

Shannon's  Code,  fS  7620-7622,  including  in 
criminal  costs  the  maintenance  of  a  prisoner  in 
jail,  makes  payable  by  the  county  all  costs  of 
the  prosecution  of  crimes  punishable  otherwise 
than  by  death  or  confinement  in  the  peniten- 
tiary. WmHcbouse  Act  (Acts  1891,  c.  123),  es- 
tablishing county  workhouses,  authorizes  a  work- 
house sentence  in  felony  cases.  Held,  that  a 
county  is  liable  for  the  maintenance  in  its  work- 
house under  a  superintendent  of  state  prisoners 
held  to  hard  labor  on  commutation  of  sentence. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  S8  1109-1123;  Dec  Dig.  «=>295.] 

Appeal  from  Law  Court  at  Humboldt; 
Thos.  F.  Harwood,  Judge. 

Action  by  the  State  and  J.  W.  Davidson 
against  Gibson  Comity.  From  a  Judgment 
for  defendant,  plalntifts  appeal.  Reversed, 
with  Judgment  for  plaintiffs. 

Frank  M.  Thompson,  Atty.  Oen.,  and  M. 
HUIsman  Taylor,  DistL  Atty.  Gen.,  of  Tren- 
ton, for  appellantSL  Cooper  &  Clark,  of  Tren- 
ton, for  aiipelleak 

WIU^IAMS,  J.  Tbis  csM  was  tried  in 
tbe  court  below  upon  an  agreed  case  made 
op  to  test  the  Uabiltty  of  Gibson  county  to 
J.  W.  Davidson,  who  la  tbe  sberlff  of  that 
county,  in  bla  capacity  of  superintendent  of 
its  .workbouse  tot  tbe  board  of  oertala  per- 
sons  wbo  were  convicted  of  felonies  and  serv- 
ed at  hard  labor  in  the  workbouse  under  com- 
mutation of  tbelr  sentences  from  confinement 
in  tbe  penitentiary  to  confineinent  in  the 
county's  workbouse. 

Tbe  caae  was  heard  before  tbe  drooit 
Judge,  wbo  passed  a  Judgment,  in  favor  of 
the  county,  reciting  that  tbe  county  was. not 
liable  for  tbe  board  account  sued  oa: 

Tbe  drcnlt  Judge  conceived  that  tlie  oase 
was  in  all  respects  similar  to  tbat  ruled  in 
Woolen  V.   State  ex  reL,  128  Tenn.  465,  166 

5.  W.  684 ;  and  tbeiefoie  that  be  was  bowd 
by  what  be  understood  to  be  tbe  balding  in 
that  case,  uotwltbotanding  his  own  view, 
which  was  emliodled  in  an  opinion,  to  tbe 
effect  that  tbe  county  abould  be  b^d  liable, 
.were  tbe  question  an. open  one. 

The  case  Just  referred  to  was  brought  by 
tbe  Bherift  of  Tipton  county,  but  in  bla  ca- 
pacity of  Jailer  to  recover  "a  sum  alleged  to 
be  due  from  tbe  state  for  tbe  board  of  cer- 
tain prisoners,  wbo  were  convicted  of  fel- 
onies, but  whose  sentences  bad  been  commut- 
ed by  trial  Juries  to  Imprisonment  in  Jail 
from' imprisonment  In  tbe  state  penitentiary." 
Here  tbe  action  Is  by  tbe  superintendent  of 
a  workbouse  for  tbe  board  of  prisoners  in  the 
worlUiouse,  there  put  to  bard,  labor  under 
tbe  superintendent. 

Are  the  cases  on  all  fours?  This  calls  for 
a  somewhat  detailed  examination  of  our 
county  prison  system. 
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Quite  a  change  was  wrought  In  this  system 
when  the  Legislature  passed  Acts  1^1,  c. 
123,  establishing  county  workhooses.  That 
act  gave  the  county  court  the  power  to  pro- 
vide a  workhouse  In  a  building  separate 
from  the  Jail;  and,  ta  the  alternative,  pro- 
vided that  any  county  not  having  a  separate 
workhouse  might  declare  its  jail  a  work- 
house, and  that  after  such  declaration  the 
Jail  should  be  knawu  as,  and  be,  the  county 
workhouse.  It  was  provided  that  in  such  case 
the  workhouse  should  be  in  charge  of  a 
"superintendent." 

In  the  case  of  State  ez  rel.  v.  Cummins, 
99  Tenn.  667,  42  8.  W.  880,  a  bill  was  filed 
by  the  sheriff  of  Hamblen  county  to  test  the 
-constitutionality  of  certain  provisions  of  the 
act,  and  it  was  held  by  this  court  that  sec- 
tion 10  of  the  act,  providing  that  the  sherifC 
of  a  county  whose  jail  had  been  declared  a 
workhouse  should  deliver  up  the  Jail  to  such 
superintendent,  with  all  prisoners  therein,  is 
anconstltatlonal  in  so  far  as  it  undertakes  to 
deprive  the  sheriff  of  the  custody  of  prlB- 
onen  who  have  been  committed  for  safe- 
keeping or  of  those  awaiting  trial,  because 
plainly  destructive  of  the  functions  and  pre- 
rogatives Incident  to  the  constitutional  office 
of  sheriff.  But  it  was  also  held  that  the 
jail  building  might  still  be  declared  a  work- 
house, and  be  both  a  Jail  and  a  workhouse; 
the  sheriff  to  have  charge  of  those  there 
held  In  Jail,  and  the  superintendent  of  those 
there  held  in  the  workhouse.  Of  the  former 
class,  the  sheriff  Is  "JaUer,"  but.  If  he  hap- 
pens also  to  be  the  superintendent  of  the 
workhouse,  he  is  not  "Jailer"  as  respects 
those  under  his  charge  as  such. 

We  therefore  have  three  possible  situa- 
tions: (1)  A  separate  workhouse  wholly  In 
charge  of  the  superintendent;  (2)  a  c<Mn- 
blned  Jail  and  workhouse,  as  above  outlined ; 
and  (3)  the  Jail  without  any  workhouse,  in 
counties  which  do  not  see  fit  to  establish  a 
workhouse  in  either  of  the  above  modes. 

[1]  Clearly  where  there  is  only  a  Jail  prop- 
er, as  descrlted  under  bead  (3)  above,  the 
state  is  not  freed  from  and  the  county  on- 
erated  with  the  board,  accruing  after  convic- 
tion, of  state's  prisoners.  All  prisoners  con- 
victed of  felonies  are  clearly  state's  pris- 
oners notwithstanding  commutation  to  jaU 
sentences.  Code  (Shannon),  §S  7619-7622; 
State  V.  Davidson  County,  96  Tenn.  175,  180, 
88  8.  W.  924 ;  Woolen  v.  State  ex  reL,  supra. 
The  principles  of  the  last-named  case  are 
then  applicable. 

[2]  When  it  comes  to  a  combination  Jail 
and  workhouse,  (2)  above.  It  is  equally  man- 
ifest that  the  decision  In  the  Woolen  Case 
Is  apt  and  correct  as  applied  to  those  who 
are  held  "In  Jail"  by  the  sheriff  as  "Jailer." 

Code  (Shannon)  {  7393,  provides: 

"In  all  cnses  where  a  person  is  by_  law  liable 
to  be  Imprisoned  in  the  county  jail  for  safe- 
kocjiine  or  punishment,  confiuement  in  the  work- 
house, if  one  be  provided,  may,  in  the  discretion 
of  the  court  or  justice,  be  substituted." 


The  above  provlsloD  Iras  not  repealed  by 
those  of  Acts  1875,  a  83,  providing  that  mis- 
demeanants "shall  be  confined  in  the  county 
workhouse"  (Dorbam  v.  State,  89  Tenn.  723, 
18  S.  W.  74),  and  It  would  seem  that  the  dis- 
cretion to  imprison  In  the  Jail  or  in  the  work- 
house is  not  abrogated  by  the  terms  of  the 
present  workhouse  act,  whether  the  impris- 
onment be  of  misdemeanants  or  felons  un- 
der commutation. 

[3]  Whatever  class  may  be  in  Jail  nnder 
the  Jailer's  care,  they,  if  they  are  sudi  state 
prisoners,  are  to  be  supported  by  tbe  state, 
as  between  tbe  state  and  the  county.  And 
the  provisions  ot  the  woiUiouse  act  ot  1891 
(Acts  1891,  a  123)  do  not  contravene  the  con- 
struction we  give;  that  is,  that  the  state 
must  pay  for  the  board  during  the  safe-keep- 
ing of  its  prisoners  after  conviction,  as  well 
as  before,  where  they  are  thus  kept  in  a  Jail 
proper,  or  in  tbe  Jailer's  custody  to  a  Jail  de- 
clared to  be  a  "workhouse,"  as  above  set 
forth.  Tbe  term  "workhouse,"  when  used  in 
statute  or  decision,  may  prove  misleading, 
unless  the  distinction  above  reCnred  to  is 
taken  in  respect  to  it 

[4]  CtHuing  now  to  the  dasses  (1)  and  (2), 
wherein  state  prisoners  are  hdd  to  hard  la- 
bor on  commutation  of  sent«ioe  in  a  work- 
house under  a  superintendent:  Is  the  board 
of  such,  after  conviction  and  while  so  held, 
to  be  paid  by  the  county  or  the  state? 

C:ode  of  1858, 1  6677  (Shannon,  §  760^,  de- 
fines criminal  costs  as  follows: 

"The  costs  wfaldi  may  be  adjudged  in  criminal 
cases  include  all  costs  incident  to  the  arrest  and 
safe-keeping  of  the  defendant  before  and  after 
conviction,  due  and  Incident  to  the  prosecution 
and  conviction,  and  incident  to  the  carryinK  of 
the  judgment  or  sentence  of  the  court  into  ef- 
fect'' 

The  Code,  in  section  5666  (Shannon,  1 7619), 
provides  that  the  state  or  the  county,  ac- 
cording to  the  nature  of  the  offense,  "pays 
the  costs  accrued  in  behalf  of  the  state"  in 
certain  contingencies  named. 

Acts  EMra  Session  1891,  c.  22  (Shannon's 
Code,  U  7620-7622),  defined  more  closely  oa 
which  of  the  named  contingencies  the  payor 
should  be  the  state  or  the  county,  as  between 
themselves,  and  this  act  again  defines  crim- 
inal costs  as  follows: 

"What  Is  meant  by  costs  in  the  foregoing  sec- 
tions is  all  costs  accruing  under  existing  laws 
on  behalf  of  the  state  or  county,  as  the  case 
may  be,  for  the  faithful  prosecption  and  safe- 
keeping of  the  defHidant,  Including  the  cost 
•    *    *   of  the  jailer." 

By  the  last-named  act  the  test  of  liability, 
as  between  the  state  and  the  coanty,  is  plac- 
ed on  the  grade  of  the  offense.  All  costs  of 
the  prosecution  of  crimes  punishable  other- 
wise than  by  death  or  confinement  In  the  pen- 
itentiary are  made  payable  by  the  county. 

The  trial  Judge  was  in  error  in  tbe  view 
he  expressed  that  nothing  should  be  consid- 
ered as  "costs"  under  these  statutes  save 
such  items  as  may  be  adjudged  against  a  de- 
fendant, as  arising  in  the  cause  against  him, 
or,  to  use  hia  language: 
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"Hie  word  'ooabf  la  these  seetioni  8li«ald  not 
have  a  diSerent  meaninc  when  applied  to  tiie 
Btate,  coDsty,  or  defendant  •  *  *  Coat  of 
board  ia  more  in  the  nature  of  expense,  incur- 
red not  in  a  pending;  case,  bnt  outside  of  and 
independent  oi  the  case  itself." 

The  learned  Judge  may  have  oretlooked 
the  fact  that  these  sections  concern  the  divi- 
sion of  the  burden  of  criminal  proceedings 
as  between  state  and  county,  and  that  sec- 
tion 7622  undertakes  to  defhid  "what  la 
meant  by  coets,"  and  in  so  doing  expressly 
I^ces  on  the  county  the  payment  of  "any 
cost  for  guarding  the  Jail  to  prevent  mob 
violence,  or  to  prevent  rescue  or  the  prison- 
er's escape,  or  for  transporting  to  another 
connty  for  safe-keeping  on  any  account  what- 
ever," even  though  it  is  manifest  that  the 
prisoner  so  protected  is  a  state  prisoner  held 
for  olmeL  It  hardly  can  be  claimed  that 
gnch  "costs"  are  costs  taxable  against  a  de- 
fendant or  are  in  any  true  sense  costs  of  the 
caDs& 

Adhering 'to  the  oonstmctlon  of  the  8tat> 
ute  in  that  regard  placed  thereon  in  the  case 
(^  Woolen  V.  State  ex  reL,  supra,  we  have 
to  inquire  bow  far  the  present  workhouse 
act  (Acts  1881,  C.  123)  changed  the  burden 
thus  fixed  on  the  state  in  req>ect  of  the 
board  of  its  prisoners  confined  in  a  woriL- 
boose  proper,  or  a  workhouse  Joint— that  is, 
of  the  class  (1)  or  (9  above. 

Treating  the  Wo<den  Case  as  applicable  to 
Jail  inmates  as  above  outlined,  we  have  bat 
one  case  iMwa^t  to  our  attention  which 
deals  with  the  sections  at  the  act  referred  to 
which  bears  upon  the  particular  point 

In  State  v.  Davidson,  96  Tenn.  178,  38  S. 
W.  824,  it  was  held  ttiat,  where  a  defendant 
was  taxed  with  the  cost  of  the  cause  accrued 
in  bis  prosecution  for  a  f^ony,  and  the  state 
bad  paid  tl>e  amount  thereof  to  the  clerk  of 
the  criminal  court,  it  could  not  recover  the 
game  of  the  countjr,  although  the  defraidant 
had  worked  oat  the  costs  of  the  cause  at 
bard  labor  In  the  county  workhouse,  upon  al- 
lowance of  credit  as  specified  by  law.  The 
court,  after  quoting  section  12  of  the  work- 
boose  act,  said: 

"Hie  claim  ia  baaed  Qfioa  tfa».theot7  that  the 
connty,  having  received  the  benefit  of  his  labor, 
must  refund  the  coets  which  the  state  was  r»- 
foired  to  pay.    We  cannot  concur  in  this  con- 


tention. The  prisoner  having  been  convicted  of 
a  felony,  and  Ming  tnsolvsnt,  the  state  t^cajv* 
liable  for  the  coats,  notwithstanding  the  sen- 
tence was  commuted  to  imprisoament  in  the 
connty  woridbonse.  The  object  of  the  statute 
in  authorizing  a  workhouse  sentence  in  felony 
cases  is  to  give  the  state  the  benefit  of  the  coim' 
ty  prisons  for  the  confinement  of  a  IsrgC'  daes 
of  its  felony  convicts,  and  the  operation  of  the 
statute  is  highly  beneficial  to  the  state  in  re- 
lieving its  main  prison  and  in  saving  the  cost  of 
transportation  of  prisoners.  It  was  never  with- 
in the  contemplation  of  the  Legislature,  in  the 
enactment  of  this  law,  to  devise  a  scheme  by 
which  the  state  should  derive  a  revenue  from  tiie 
different  counties  of  the  state,  by  requiring  them 
to  account  for  the  labor  of  these  convicts,  and 
reimburse  the  state  for  the  cost  of  the  prose- 
cution." 

In  that  case  it  is  stated  there  was  no  show- 
ing that  the  county  had  derived  any  benefit 
from  the  prisoner's  labor  over  and  above  the 
cost  of  his  keeping  and  maintenance.  The 
ruling  was  that  a  collection  of  such  costs  by 
tlie  county  by  way  of  labor  does  not  render 
it  liable  to  account  for  the  amount  thereof 
to  the  state.  This  is  claimed  to  give  support 
to  the  county's  contention  that  all  costs  are 
to  be  paid  by  the  state,  notwithstanding  ttie 
benefit  of  the  inmate's  labor  accrues  to  the 
county.  Yet  the  court  in  that  case  said  that 
there  was  no  "showing  that  the  county  had 
derived  any  benefit  from  his  labor  over  and 
above  the  cost  of  his  keeping  and  mainte- 
nance," thus  intimating  that  the  burden  of 
such  particular  costs  was  the  county's.  Such 
Indicated  construction  accords  In  the  main 
with  the  apparent  equity  of  the  situation. 
The  county  replies,  however,  that  it  is  in- 
equitable to  burden  it  with  the  board  of 
women  and  infirm  state  prisoners  who  are 
unfit  for  the  hard  labor  to  be  encountered  In 
a  workhouse.  As  to  such  persons  it  is  fair  to 
assume  that  the  court  wlU  commit  them  to 
the  Jail,  and  not  to  the  workhouse,  in  the  ex- 
ercise of  the  discretion  lodged  in  bim  by  sec- 
tion 7.393,  supra. 

While  the  matter  is  by  no  means  free  from 
doubt,  and  the  equities  are  by  no  means  un- 
mixed, the  court  is  of  opinion  that  the  Inti- 
mation in  State  v.  Davidson,  supra,  is  that  of 
the  Juster  rule,  and  the  county  is  held  to  pay 
the  account  herein  sued  on,  which  appears 
to  be  in  no  sense  a  claim  accrued  to  a  Jailer.  • 

Reversed,  with  Judgment  here  in  accord. 
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TOMIilNSON  OHAIB  BIFG.  CO.  t.  JOP-PA 
MATTEESSOO.    (No.  248.)    ' 

(Supreme  Coort  of  Arkansaa.    March  18, 1916.) 

X,  Jnsnoaa  or  the  Pback  ^solSO(d) — ^Defect 
OF  Pabcibs  Pt.AiKTU'r— Waives  ojt  Objeo- 

H0N8. 

Under  Kiiby'a  Dig.  f  6003,  providing  that 
the  defendant  ma/  demur  to  the  complaint  where 
it  appears  that  tnere  is  a  defect  ot  parties,  and 
section  6()0^  pro^dinf  that,  when  such  defect 
does  not  appear  <»  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer,  bat.  If 
not  taken  by  demurrer  or  answer,  it  shall  be 
deemed  waived,  the  failare  of  defendant  in  an 
action  begun  before  a  justice  of  tbe  peace  to  ob- 
ject to  the  failure  to  make  another  party  a 
plaintiff  in  tbe  justice  court  or  in  the  circuit 
-court  on  appeal  until  the  court  began  instruct- 
ing the  Jury  waived  the  objection. 

[Bd.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  610;  Dec.  Dig.  «=» 
160(3).] 

2.  Bbokxes  «=9l8— AtrrROBirr— EifPLOTiCENT 

OF  SUBAOENT. 

A  furniture  manufacturer  cannot  object 
that  a  broker  who  negotiated  sales  between  the 
manufacturer  and  merchants  on  commission  em- 
ployed subacents  to  solicit  business  for  him. 

[Ed.  Not»— For  other  cases,  see  Brokers, 
Cent  Dig.  {  7;   Dec.  Dig.  «=>l8.] 

8.  BaOKEBa    «=>86(8)— SUFFlOIEflCT    OF    Evi- 
DENCB— RlQHT  TO   COUMISSION. 

In  an  action  for  the  price  of  certain  goods 
against  which  a  defendant  claimed  a  set-off  for 
commissions  earned,  evidence  held  sufficient  to 
sustain  a  verdict  finding  that  it  was  the  cus- 
tom between  the  parties  that,  where  defendant 
sent  an  order  to  be  shipped  to  another,  the  dis- 
count should  be  paid  one-half  to  the  customer 
and  one-half  to  the  broker  if  requested  by  the 
broker,  so  as  to  entitle  defendant  to  the  set-off 
for  the  amount  of  such  discount. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §  117 ;   Dec.  Dig.  <3=>86(8).] 

Appeal  from  Circuit  (3oart,  Pnlaski  Coun- 
ty;  Guy  Fulk,  Jud^e. 

Action  by  the  Tomllnaon  Chair  Manufactur- 
ing Company  against  the  Jop-pa  Mattresa 
Company.  JucLgment  for  the  plaintUP  for  the 
amount  tendered  by  defendant,  and  plaintiff 
appeals.    Affirmed. 

Api)ellant  Instituted  this  action  against  ap- 
pellee before  a  justice  of  the  peace  to  recover 
the  sum  of  ^0,  the  purchase  price  of  a  sblp- 
'  ment  of  furniture  ordered  by  the  latter  from 
tbe  former.  Appellee  admitted  tbe  indebted- 
ness, but  pleaded  a  set-off  of  $28.46,  being  an 
amount  alleged  to  be  due  It  as  oommlSBioiu 
by  appellant  on  account  of  goods  sold  for  ap- 
pellant. Appellee  stated  that  It  had  tendei^ 
ed  aiq;>eUant  $1.55,  the  difference  between  the 
two  claims.  The  justice  of  tbe  peace  found 
the  Issues  In  favor  of  appellee,  and  appellant 
filed  an  affidavit  and  bond  for  appeal  to  tbe 
circuit  court  There  the  case  was  tried  be- 
fore a  jury  on  the  following  facts: 

Appellant  is  a  corporation  engaged  In  the 
manufacture  and  sale  of  chairs  by  wholesale 
in  the  state  of  North  Carolina.  Appellee  is 
a  corporation  engaged  In  business  In  the  city 
of  Little  Rock,  Ark.    Q.  L.  Porter  was  the 


president  and  manager  of  appellee.  He  also 
did  a  brokerage  business  In  tbe  sate  o£  fur- 
niture ;  that  is  to  say,  he  pordiased  furniture 
in  job  lots  from  Tarions  wholesale  bouses, 
and  sold  it  to  merchants.  It  was  understood 
between  blm  and  appellee  that  his  brokerage 
commission  should  go  to  the  latter.  Porter 
had  been  dealing  with  aHteUant  in  tbis  way 
for  several  years.  He  testlfled  that  during 
all  this  time  he  had  snbagents  under  blm,  and 
that  he  paid  them  6  per  cent,  for  making 
sales;  that  appellant  knew  of  this  fact,  and 
also  paid  him  a  regular  comndssloD  of  6  per 
cent.  The  manaiging  officers  of  appellant  tes- 
tified that  they  did  not  know  that  Porter  bad 
been  employing  snbagents  and  that  be  was 
paying  them  6  per  cent  They  stated  that  he 
had  no  authority  whatever  to  do  this. 

Madden,  an  agent  of  Porter,  reported  to 
him  that  he  could  secure  an  order  for  chairs 
for  tbe  Little  Rock  Storage  &  Sales  Company. 
When  a  carload  of  chairs  was  purchased  from 
appellant,  a  discount  of  10  per  <!ent  was  al- 
lowed. Porter  testified  that  he  ordered  from 
appellant  a  carload  of  chairs  to  be  shiiqped  to 
the  Tittle  itodc  Storage  &  Sales  Company, 
and  that  the  discount  marked  on  the  order 
was  6  per  cent ;  that  It  was  understood  be- 
tween tilm  and  tbe  little  Rock  Storage  & 
Sales  Company  that  appellee  should  take  part 
of  the  chairs.  He  stated  that  it  bad  been  hia 
cnstMn  to  send  in  orders  that  way,  and  that 
5  per  cent  discount  was  allowed  to  the  cus- 
tomer to  whom  the  goods  were  sent  and  that 
the  remaining  S  per  cent  was  paid  to  him. 

The  managing  officers  of  appellant  teBtified 
that  no  such  custom  existed,  and  thiat  they 
billed  out  the  order  as  It  came  to  it;  that  the 
order  as  it  came  In  showed  that  tbe  rtegular 
10  per  cent  discount  was  to  be  allowed  to  the 
customer  to  whom  the  goods  were  shipped. 
They  denied  that  the  order  was  changed  after 
they  received  it,  and  claimed  that  Porter  was 
not  entitled  to  the  5  per  cent,  dlsooont  either 
by  express  contract  with  them  or  by  any  cus- 
tom of  trade  existing  b^ween  him  and  appel- 
lant Other  facts  will  be  referred  to  in  the 
opinion. 

The  jury  returned  a  verdict  for  appellant 
In  the  sum  <^  11.55,  and  the  case  is  here  on 
appeal 

R.  M.  Mann  and  Price  Shofner,  both  of 
Little  Rock,  for  appellant.  J.  H.  Carmlcbael 
and  Jno.  F.  Clifford,  both  of  Little  Bock,  for 
appellee. 

HART,  J.  (after  stating  the  facta  as  above). 
[1]  Counsel  for  appellant  asked  the  court  to 
instruct  the  jury  that  appellee  was  not  en- 
titled to  recover  because  its  claim  against 
appellant  was  not  assignable  under  our  stat- 
utes, and  Pmrter,  the  assignor,  bad  not  been 
made  a  party  to  the  action.  The  case  orlg. 
Inated  before  a  justice  of  the  peace,  and  no 
objection  was  made  In  that  court  that  Porter 
had  not  been  made  a  party  to  the  action. 
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Wben  the  cua  rasiched  the  <lrcalt  court,  no 
objection  was  made  tbat  tto  waa  not  a  party 
nutil  the  court  b^an  to  Imstruct  the  Jury. 
Section  6093  of  Klrby't  Digest  provides 
that  the  defendant  may  demur  to  the  com- 
plaint where  It  appears  on  Its  face  that  there 
Is  a  detect  ot  parties.  Section  6096  provides 
that,  when  any  of  the  matters  enumerated  In 
6093  do  not  appear  npon  the  face  of  the  oom- 
plalat,  the  obJecti(m  may  be  taken  by  an- 
swer. It  forther  provides  that,  if  no  sadli 
obiection  la  taken  either  by  demarrer  or  an- 
swer, the  defendant  shall  be  dewned  to  have 
waived  the  same. 

Appellant  failed  to  raise  the  objection  of 
the  defect  of  partlefl  in  the  language  pointed 
oat  by  these  statutes,  and  has  therefore  waiv- 
ed the  same.  Jordan  v.  Muse,  88  Aik.  S87, 
115  S.  W.  162 ;  Spear  Mining  Oa,  v.  Shlnn, 
93  Ark.  346v  124  S.  W.  1045 ;  Less  v.  English, 
75  Ark.  288, 87  &W.  447;  St  I*  S.  W.  Ry.  Co. 
T.  Vanderberg,  91  Ark.  262, 120  S,  W.  998.  It 
follows  the  court  did  not  err  in  refusing  to 
Instruct  the  Jury  as  requested  by  couns^  for 
appeUant. 

[2]  According  to  the  testimony  of  Porter,  he 
was  not  an  employ^  of  api)ellant,  He  nego- 
tiated sales  between  appellant  and  merchants 
and  received  a  compensation  by  way  of  com- 
mission. He  dealt  with  several  wholesale 
firms  in  this  way,  and  gave  his  orders  to  the 
one  he  deemed  proper.  Therefore  under  his 
testimony  be  was  a  broker,  and  not  a  sales- 
man of  appellant.  It  could  make  no  differ- 
ence whether  or  not  he  employed  subagents  to 
solicit  business  for  him. 

[3]  According  to  the  testimony  of  the  wit- 
nesses toe  appeUant  when  it  BhiK)ed  out  a 
carload  of  fozniture,  the  consignee  was  en- 
titled to  a  discount  of  10  per  cent  The  wltr 
oess  stated  that  the  order  in  Question  when 
rec^ved  by  appellant  called  for  a  discount 
of  10  per  cent  to  the  consignee.  The  Little 
Hock  Storage  &  Sales  Company  was  the  coor 
signee,  and  tbe  goods  were  billed  to  it  at  10 
per  cent  discount 

Porter  testified  that  It  had  been  the  cus- 
tom of  appeUant  to  allow  him  6  per  cent 
discount  when  be  sent  tlie  order  in  that  way ; 
that  it  had  been  the  custom  to  ship  the  goods 
out  as  directed  by  him.  He  testified  that  he 
sent  In  tbe  order  for  5  per  cent  discount  to 
the  Little  Bock  Storage  *  Sales  Company, 
and  that,  according  to  custom,  appeUant  knew 
that  be  was  to  receive  the  remaining  5  per 
cent  This  disputed  question  of  fact  was  sub- 
mitted to  tbe  Joiy  under  proper  instructions. 
As  we  bave  already  seen.  It  Is  undisputed 
that  appeUee  owed  appellant  |30  for  a  biU  of 
goods,  and  that  6  per  cent  discount  on  the 
sale  In  question  amounted  to  128.45. 

Tbe  Jury  returned  a  verdict  for  appeUant 
for  f  1 .55.  It  follows  from  what  we  have  said 
that  there  was  sufficient  testimony  to  sup- 
port tbe  verdict,  and  the  Judgment  wlU  be 
affirmed. 


BUCHANAN  t.  FABMBB.    (No.  242.) 
(Saproae  Court  of  Arkansas.    March  18,  1916.) 

1.  Oovmaa  «a»liS(S)  —  Ciaikb  Against  — 
Lbsai,  Sebvicbs. 

WhUe  Kirby's  Dig.  8  6392,  providing  that 
each  prosecuting  attorney  shaU  commence  and 
prosecute  actions  both  civilly  and  criminally  in 
which  the  state  or  county  in  his  circuit  may  be 
ooncemed,  does  not  prevent  the  county  in  case 
of  necessity  from  engaging  independent  legal 
assistance,  a  county  was  not  warranted  in  en- 
gaging independent  'counsel  to  recover  moneys 
paid  to  the  circuit  judge  under  an  invalid  law, 
where  the  prosecuting  attomev  stated  suit  was 
unnecessary,  and  it  appeared  that  the  inde- 
pendent counsel  merely  lobbied  through  the  Leg- 
islature an  act  by  which  tbe  state,  which  was 
primarily  Uable  for  the  judge's  salary,  paid  bis 
compensation;  the  circuit  judge  then  making 
restitution  to  the  county  pursuant  to  agreement 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |S  174.  179;  Dec.  Dig.  «s»118<6).] 

2.  CoNTKACTfl  4l=3iae  —  VAunrrr  —  Public 

POUOT. 

In  such  case  the  independent  counsel  en- 
gaged cannot  recover  compensation  for  lobbying 
the  biU  through  the  Legislature,  as  agreements 
for  compensation  in  respect  to  such  matters  are 
against  public  policy,  nor  can  he  recover  ex- 
penses incurred  in  such  lobbying. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  tS  58ft-593 ;  Dec.  Dig.  «=»126.] 

Appeal  from  Circuit  Couit,  Garland  Coun- 
ty :  Scott  Wood,  Judge. 

Tbe  county  court  of  Oarland  county  made 
an  allowance  to  T.  P.  Farmer  for  legal  serv- 
ices rendered  by  bim  In  behalf  of  the  county, 
and  S.  A.  Buchanan,  a  taxpayer,  appealed  to 
the  circuit  court  which  set  aside  tbe  award 
and  remanded  the  cause.  The  county  court 
thereafter  made  an  aUowance  on  the  quan- 
tum meruit  which  was  reduced  on  appeal 
to  the  circuit  court  by  S.  A.  Buchanan,  and 
from  the  judgment  of  the  circuit  court,  he  ap- 
peals.   Reversed,  and  claim  dismissed. 

O.  Witt  of  Mt  Ida,  for  appeUant  Appel- 
lee, pro  se. 

HABT,  J.  This  appeal  Involves  the  right 
of  the  county  court  to  make  an  allowance  to 
T.  P.  Farmer  for  legal  services  rendered  by 
him  in  behalf  of  Garland  county.  Tlie  facts 
are  as  foUows: 

The  General  Assembly  at  its  1911  session 
passed  an  act  creating  tbe  Eighteenth  judicial 
circuit  composed  of  the  counties  of  Garland 
and  M<Hitgomery.  The  act  provided  that  two- 
tblrds  of  the  salaries  of  the  judge  and  prose- 
cuting attorney  should  be  paid  by  Garland 
county,  by  order  of  tbe.  county  court  and 
tbe  remaining  one-third  of  tbe  salaries  should 
be  paid  in  the  same  manner  as  salaries  of 
otber  judges  and  prosecuting  attorneys.  This 
court  held  that  under  our  Constitution  the 
salaries  of  circuit  Judges  must  be  paid  by 
the  state,  and  the  act  creating  the  Eighteenth 
Judicial  circuit  in  so  far  as  it  imposed  the 
payment  of  two-thirds  of  the  salary  upon  one 
county  in  the  circuit  was  InvaUd.  See  Cot- 
ham  V.  Coffman.  Ill  Ark.  108, 163  S.  W.  1183. 


^=>For  other  easM 
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This  opinion  was  delivered  January  19,  1914. 
At  that  time  Cotham  bad  served  as  drcait 
Judge  nnder  said  act  for  29  months,  and  had 
been  paid  $4,866.46  by  orders  of  the  connty 
court  of  Garland  connty. 

On  January  15,  1915,  the  county  court  of 
Garland  county  entered  into  a  written  con- 
tract with  T.  P.  Farmer,  an  attorney  of  Hot 
Springs,  In  which  he  was  employed  to  recover 
back  the  amount  paid  to  Judge  Cotham,  and 
it  was  agreed  to  pay  him  25  per  cent  of  the 
amount  On  February  27,  1915,  the  claim 
of  T.  P.  Farmer,  based  on  said  contract  was 
allowed  In  the  sum  of  I14S16.61,  and  county 
warrants  were  issned  to  him  for  that  amount. 
S.  A.  Buchanan,  a  citizen  and  taxpayer  of 
Garland  county,  was  allowed  to  become  a 
party  to  the  action,  and  appealed  to  the  dr- 
cnlt  coart  from  the  order  of  allowance.  The 
circuit  court  set  aside  the  order  of  allow- 
ance and  remanded  the  cause  to  the  county 
court  without  prejudice  to  Farmer  flUng  his 
claim  upon  a  quantum  meruit  Thereafter 
the  county  court  allowed  his  claim  in  the 
sum  of  $750,  and  Budianan  again  appealed  to 
the  circuit  court.  The  circuit  court  allowed 
the  claim  in  the  sum  of  $500,  and  from  the 
Judgment  rendered,  Buchanan  prosecuted  an 
appeal  to  this  court 

The  testimony  of  several  witnesses  was 
taken  upon  the  question  of  whether  or  not 
the  amount  allowed  Farmer  was  a  reason- 
able compensation  for  the  legal  services 
rendered  by  him,  but  the  views  we  shall  here- 
inafter express  renders  It  unnecessary  for  us 
to  abstract  the  testimony  on  this  point 
After  his  contract  of  employment  with  the 
connty  court,  Farmer  went  to  see  Judge  Cot- 
ham about  the  matter.  Judge  Cotham  stated 
to  him  that.  If  the  state  would  make  an  ap- 
propriation for  the  salary  already  earned  by 
him,  he  would  pay  back  the  amount  received 
from  Garland  county ;  otherwise  that  he 
would  not  do  so  without  suit. 

An  appropriation  bill  was  introduced  and 
passed  by  the  Legislature  appropriating  the 
sum  of  $4,866.46  to  the  payment  of  the  salary 
of  Judge  Cotham  in  lieu  of  what  had  been 
paid  him  by  Garland  county.  Farmer  testi- 
fied that  he  procured  the  passage  of  this  bill, 
or,  as  he  expressed  It,  lobbied  It  through  the 
Legislature  at  a  cost  of  $125  to  himself.  He 
said  that  the  amount  expended  by  him  was 
for  legitimate  expenses.  After  Judge  Cotham 
received  the  money  from  the  state  he  paid 
back  to  Garland  co.unty  the  amount  he  had 
received  from  it  as  before  stated. 

[1]  The  prosecuting  attorney  resided  In  the 
dty  of  Hot  Springs,  but  was  not  asked  to 
represent  the  county  In  the  matter,  and  did 
not  do  so.  He  was  not  asked  to  represent 
the  county  in  the  matter,  but  said  that,  in 
his  opinion,  no  suit  against  Judge  Cotham 
was  necessary.  It  may  be  fairly  inferred 
from  the  record  that  the  prosecuting  attorney 
bad  time  to  have  brought  the  suit  had  he 
t>een  requested  by  the  county  court  to  do  sa 


Section  6392  of  Klrby's  Digest  provides 
that  each  prosecuting  attorney  shall  com- 
mence and  prosecute  actions  both  dvilly 
and  criminally  in  which  the  state  or  any 
connty  in  his  circuit  may  be  concerned.  Not- 
withstanding this  statute  makes  it  the  duty  of 
the  prosecuting  attorney  to  represent  the 
county,  we  have  recognized  that  there  aie 
drcumstances  under  which  the  interest  of 
the  county  might  be  neglected  or  even  sac- 
rificed unless  the  county  court  has  authority 
to  employ  other  counsel  then  the  prosecuting 
attorney.  The  prosecuting  attorney  might 
neglect  or  refuse  to  perform  the  duties  re- 
quired of  him  by  the  statute,  or  the  press 
of  other  duties  might  prevent  him  from  rep- 
resenting the  county.  In  case  where  he  is 
unable  to  attend  to  the  business  of  the  coun- 
ty, or  in  case  where  the  interests  of  the  coun- 
ty In  some  particular  suit  is  of  sach  mag- 
idtude  and  importance  as  to  demand  of  the 
county  court,  In  the  exercise  of  such  foresight 
and  care  as  prudent  business  men  bestow 
upon  lmp4»i:ant  matters,  we  have  recognized 
the  power  of  the  county  court  to  employ  ad- 
ditional counsel.  Oglesby  t.  Ft  Smith  Dist 
of  Sebastian  County,  179  8.  W.  178,  1199; 
Spence  &  Dudley  v.  Clay  Connty,  182  S.  W. 
573.  The  presumption  is  that  the  county 
court  will  not  put  the  county  to  the  expense 
of  extra  counsel  unless  such  service  Is  need- 
ed, but  the  action  of  the  court  In  this  regard 
Is  a  matter  in  which  its  Judgment  and  dis- 
cretion is  open  to  review  of  the  appellate 
courts. 

In  the  case  before  us  it  was  not  shown  tlmt 
the  prosecuting  attorney  was  unable  or  re- 
fused to  attend  to  the  litigation  in  question. 
On  the  other  hand,  it  was  shown  that  he  liv- 
ed in  the  same  town  in  whidi  the  connty 
court  was  held,  and  was  not  asked  to  repre- 
sent the  county  or  even  ccmsulted  about  it 
He  gave  It  as  his  <H>inlon  that  no  salt  was 
necessary  about  the  matter.  The  suit  was 
not  one  of  sudi  magnitude  and  Importance  as 
to  require  the  service  of  extra  counsel.  Any 
one  competent  to  perform  the  ordinary  duties 
of  a  prosecuting  attorney  could  have  attended 
to  the  matter.  It  does  not  appear  that  there 
was  any  necessity  whatever  for  the  employ- 
ment of  extra  counsel.  There  Is  no  reason 
why,  in  the  judgment  of  prudent  men,  addi- 
tional counsel  should  have  been  employed, 
and  we  think,  under  the  particular  circum- 
stances of  this  case,  the  county  court  abused 
Its  discretion  In  entering  into  the  contract  tn 
question,  and  no  allowance  should  have  been 
made  in  payment. 

[2]  In  reaching  this  condnsion  we  bave 
not  overlooked  the  fact  that  Mr.  Farmer 
said  he  spent  $125  in  procuring  the  passage 
of  a  bill  carrying  an  appropriation  for  the 
salary  of  Judge  Cotham  already  paid  by 
Garland  county.  Such  action  contravenes 
public  policy  and  was  void. 

In  Harris  v.  Roofs  Ex'rs,  10  Barb.  (N.  T.) 
489,  the  court  held  that  no  action  will  lie 
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(or  servleu  as  a  loM^  agent  In  attending  to 
a  claim  against  the  State  before  tbe  Legls- 
latnre,  and  tbat  agrreements  In  respect  to 
sncli  aerrlces  are  against  pnbllc  policy,  and 
are  prejudicial  to  sonnd  legislation.  To  tbe 
same  effect  are  Trist  t.  Child,  21  Wall.  441, 
22  L.  Ed.  623 :  Roee  t.  Truax,  21  Barb.  (N. 
T.)  SSL;  Cllpplnger  t.  Hepbangh,  6  Watts 
ft  S.  (Pa.)  S16,  40  Am.  Dec  519. 

From  the  views  we  have  expressed  It  fol- 
lows that  the  Judgment  must  be  reTersed, 
and  inaamnch  as  the  case  seems  to  have  been 
fully  developed,  the  claim  of  appellee  against 
tbe  coant7  will  be  dismissed  here. 


M.  C.  BROWN  ft  CO.  ▼,  BENNETT. 

(No.  246.) 

(Sapreme  Court  of  Arkansas.    March  13,  1916i,) 

1.  AnniAUB  ^=»33— Action — Diseases. 

Where  defendants  stabled  their  mules  in 
ptaintiS's  bam  and  plaintiff's  horses  contracted 
a  disease  from  the  moles,  defendants  are  not 
liable  nnless  they  knew,  or  had  notice,  of  facts 
duuting  them  with  knowledge  of  the  diseased 
condition  of  their  mules  and  the  liability  at  the 
dueaae  being  commnnicated  to  other  stock. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Oat  Dig.  §S  8a-92;   Dec  Dig.  <S=>33.] 

2.  Principal  and  Aoknt  «=s177(3)— Knowl- 

EDOE  0*  AaBWT— CONSTBtTCTIVK  KNOWrEDOX. 

Where  the  driver  who  had  charge  of  the 
moles  of  a  firm  had  knowledge  of  their  diseased 
condition  and  the  liability  of  sudi  disease  being 
commnnicated  to  other  animals,  the  partners  are 
charged  with  the  agent's  knowledge. 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |i  673-6T5,  677;  Dec.  Dig. 
«=>1T7(8).] 

3.  Apfeai.  and  Ebhob  «=3l052(5)— Review— 

HARICLESS   EiBBOB. 

In  an  action  for  damages  resulting  to  plain- 
tiff's horses  to  which  defendant's  mules  carried 
an  infections  disease,  the  erroneous  admission  of 
eridence  of  an  offer  for  one  of  the  horses  that 
died  is  harmless,  where  the  jnry  fixed  the  value 
of  tbe  animal  at  a  much  less  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  |  4175;  Dec.  Dig.  <S=» 
1052(5).] 

Appeal  from  Clxcnit  Court,  Logan  County ; 
Jas.  Cochran,  Judge. 

Action  by  W.  U.  Bennett  against  M.  O. 
Brown  ft  C!a,  a  partnership.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
flnned. 

Appdlee  brought  this  suit  against  appel- 
lants for  damages  resulting  to  his  horses 
from  an  Inflections  disease  negligently  com- 
mnnicated to  them.  The  complaint  alleges 
tbat  a  pair  of  mules  kept  I^  defendants  and 
drivoi  by  tbelr  ag«it,  Parker,  employed  in 
the  service  of  the  firm  in  driving  a  poultry 
wagon,  were  allowed  to  be  kept  In  his  bam  at 
Bw  request  of  defendants;  tbat  they  were 
kept  In  the  bam  while  they  were  Infected 
and  dtseased  with  a  contagious  disease,  dis- 
temper, and  known  to  be  so  by  defendants, 
who  did  not  dlsdose  to  plaintiffs  that  they 
were  so  diseased ;  that  his  horses  were  kept 


In  the  bam  at  tbe  time  and  immediatdy  aft- 
er defendants  took  away  their  maioa  and 
before  same  was  distnfected,  and  that  the 
disease  was  communicated  to  his  horses.  It 
further  alleged  damage  to  the  horses,  two  of 
them  dying  therefrom,  and  prayed  Judgment 
in  the  sum  of  $506.  The  answer  admitted 
that  the  mules  were  kept  In  the  bam,  alleged 
that  they  were  free  from  any  disease  or  any 
form  of  distemper,  and  that  other  animals 
were  kept  In  the  barn  besides  theirs,  and  if 
tbe  disease  was  communicated  to  plaintiff's 
stock,  it  was  from  other  Infected  animals  be- 
Ing  stabled  therein,  and  alleged  spedflcally 
that  a  horse,  the  property  of  D.  E.  Johnson, 
Infected  with  distemper  was  stabled  In  the 
bam  some  time  prior  to  plaintiff  keying  his 
horses  there.  It  appears  from  tbe  testi- 
mony that  the  idalntlfls  were  the  owners 
of  the  moles  used  tn  the  poultry  wagon  sent 
out  in  the  country  by  them  In  charge  of  the 
driver,  Parker;  that  the  moles  were  infected 
with  distemper  at  tbe  time  th^  were  being 
stabled  In  the  bam  of  appellee  when  they 
were  In  town  between  trips ;  that  appellant's 
hordes,  after  they  were  put  in  the  bam  where 
tbe  mules  had  been  kept,  took  the  distemper, 
and  one  mare  and  colt  died  from  the  disease, 
and  tbe  other  mare  recovered,  but  was  con- 
siderably damaged  thereby  and  was  less  valo- 
able  thereafter.  Several  witnesses  testified  as 
to  the  character  of  the  disease  and  its  indi- 
cations, some  stating  positively  tbat  the 
moles  were  Infected  with  it  and  known  to  be 
so  by  the  driver,  IParker,  who  had  them  in 
charge,  and  whose  business  it  was  to  drive 
the  wagon  about  throogh  the  country  and 
take  care  of  the  team.  One  witness  testified 
that  a  member  of  the  firm  told  blm  he  knew 
tbat  the  mules  bad  distemper  and  intended 
to  tell  tbe  appellee  about  it,  but  forgot  to  do 
so.  Several  witnesses  testified  about  the  val- 
ue of  the  animals  and  tbe  cost  of  medicine 
and  tere  for  tbem  during  the  time  they 
had  tbe  disease.  The  court  Instructed  the 
Jury,  giving  over  appellants'  objection  In- 
struction numbered  5,  as  follows: 

"I  charge  you  that  while  defendants,  before 
they  could  be  held  liable  for  damages  for  the 
injury  complained  of,  must  have  known  these 
mules  were  infected  with  a  contagious  and  infec- 
tious disease,  yet  if  you  find  from  a  preponder- 
ance of  the  testimony  that  the  defendants'  agent 
who  had  said  mules  in  charge  knew  that  said 
mules  were  so  infected  with  a  contagious  and 
infectious  disease  known  as  distemper,  then  the 
defendants  are  held  in  law  to  have  known  this 
fact,  as  knowledge  of  the  agent  is  in  law  knowl- 
edge of  the  principal." 

From  the  Judgment  on  tbe  verdict  against 
them,  appellants  prosecute  this  aiqpeaL 

Sam  R.  Oiew,  of  Van  Buren,  for  appel- 
lants. D.  E.  Johnson  and  iBobt  J.  White, 
both  of  Paris,  for  appellee. 

KIRBt,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  proi^erly  Instructed 
tbe  Jury  that  the  plaintiff  would  not  be  entl- 
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tied  to  recover  nnlesB  tbey  foand  from  a 
preponderance  ot  the  testlinony  tbat  defend- 
ants knew,  or  had  notice,  of  such  facts  as 
would  make  them  chargeable  with  knowledge 
that  their  mnles  were  Infected  with  the  dis- 
ease while  they  were  kept  In  the  defendants' 
bam  and  liable  to  commnnlcate  It  to  other 
stock.  RaUway  r.  Goolsby,  68  Ark.  401,  24 
S.  W.  1071;  Railway  y.  Henderson,  &7  Ark. 
402,  21  S.  W.  878. 

[2]  We  do  not  think  the  conrt  erred  In 
giving  Instruction  numbered  5  complained  of, 
since  Parker,  the  driver  of  appellants'  mules, 
engaged  in  their  servloe,  was  charged  with 
the  duty  of  looking  after  and  taking  care 
of  them,  and,  being  their  agent,  his  knowl- 
edge of  the  condition  of  the  mules  was  their 
own.  Xhere  was  testimony  sufficient  to  show 
that  the  mules  were  infected  with  distemper 
at  the  time  they  were  kept  In  the  bam,  and 
that  it  was  an  Infections  disease,  known  to 
be  so,  and  liable  to  be  communicated  to 
other  stock,  and  that  the  horses  of  app^ee 
took  dlstemiwr  after  being  stabled  in  the 
bam  where  the  mules  were  kept,  without 
having  been  Informed  by  appellants  of  the 
fact  that  their  mules  had  been  Infected  with 
the  disease  while  kept  therein. 

[S]  From  the  testimony  relative  to  the  val- 
ue of  the  animals,  and  the  damage  thereto, 
the  jury  could  have  found  for  a  larger 
amount  than  they  did,  and  the  testimony  of 
an  offer  fnmi  a  particular  individual  of  a 
certain  price  for  one  of  the  animals  that  died. 
If  it  was  Incomjpetent,  as  contended  by  appel- 
lant, was  not  prejudicial,  since  the  jury 
fixed  the  value  at  a  much  less  amount  in  ren- 
dering their  verdict. 

We  do  not  think  any  of  the  Instructions  are 
open  to  the  objections  that  they  assumed 
facts  not  proven,  nor  permitted  the  Jury  to 
find  the  value  and  damage  to  the  animals 
without  regard  to  the  testimony.  The  case 
appears  to  have  been  submitted  to  the  Jury 
upon  Instructions  properly  defining  the  is- 
sues, and  the  testimony  is  sufficient  to  8Ui>- 
port  the  verdict 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  Is  affirmed. 


FISHER  et  al.  V.  RICE  GROWERS'  BANK. 

(No.  244.) 

(Supreme  Ourt  of  Arkansas.    March  13,  1916.) 

1.  Biixs  AND  Notes  9=>237— DsnENSES— Ao- 

COMMODATTON  AlAEEa. 

As  'between  the  original  parties  to  a  note, 
the  maker  may  set  up  as  a  defense  that  he  sign- 
ed it  for  accommodation  merely. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {g  663,  664,  667-669;  Dec. 
Dig.  <S=>237.] 

2.  Cancbixation  of  Instbumsnts  ^=>4S  — 
BuBDEN  of  Pboob<— Accommodation  Notb. 

In  suits  to  cemcel  notes  and  moftgages  on 
the  ground  that  they  had  been  made  to  defend- 
ant merely  for  accommodation,  and  withont  con- 
sideration,  it   devolved   upon   the   plaintiffs   to 


show  such  alleged  facti  by  a  preponderance  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  i|  100,  101;  Dec. 
Dig.  «5>45.1 

S.  Cakckixation  or  iNsixuioarn  ^=»47  — 
Accommodation  Notes  —  SDirionsscT  or 

BVIDKNCE. 

In  suits  to  cancel  notes  and  mortgages  al- 
leged to  have  been  made  to  the  defendant  bank 
Boleljr  for  its  accommodation  and  without  any 
consideration,  evidence  held  to  sustain  a  decree 
for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  102,  103;  Dea 
Dig.  <e=»47.] 

4.  Appeai.  and  £]bbob  ^91008(4)— Bbvibw— 

e'indingb  of  chai«aeli.ob. 

The  chancellor's  findings  of  fact  will  not  be 
disturbed  on  appeal  unless  they  are  against  the 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  casea^  see  Appeal  and 
Error,  Cent  Dig.  §  3974;  Dec.  Dig.  «=> 
1009(4).]  -Off 

Appeal  from  St  Francis  Caianoery  Court; 
Edward  D.  Robertson,  Chancellor. 

Actions  by  William  JMsher  and  B.  N.  Har- 
rod  against  the  Rice  Growers'  Bank  to  cancel 
notes  and  mortgagee  with  answers  asking 
judgment  for  the  amount  of  the  notes  and  for 
foreclosure  of  the  mortgages.  Decree  for  de- 
fendant against  each  plaintiff,  with  foreclo- 
sure, and  plaintiffs  appeal.    Affirmed. 

Blackwood  &  Newman,  of  Little  Rock,  for 
appellants.  Mann,  Bussey  &  Maun,  of  For- 
rest Caty,  for  appklee. 

HART,  J.  William  Flshn  and  a  N.  Har- 
rod  filed  separate  sntts  In  the  chancery  court 
against  the  Rice  Growers'  Bank  to  cancel  a 
note  and  mortgage.  ESach  plaintiff  alleged 
that  he  had  signed  a  note  payable  to  the 
Rice  Growers'  £ank  In  the  sum  of  |2,500; 
that  the  note  was  delivered  to  the  bank,  to 
be  used  by  it  as  collateral  security  for  the 
purx>ose  of  securing  money  to  meet  certain 
overdrafts ;  that  the  note  was  executed  at  the 
solicitation  of  the  presidrait  of  the  bank  and 
solely  for  the  accommodatkm  of  the  bank; 
that  there  was  no  consideration  whatever  for 
the  execution  of  the  note.  The  bank  filed  an 
answer  in  each  case,  In  which  it  denied  that 
the  notes  had  beoi  executed  for  accommoda- 
tion merely,  but  stated  the  facts  to  be  that 
its  cashier  had  an  overdraft  under  his  own 
name  and  had  permitted  customers  of  the 
bank  to  have  overdrafts,  against  the  rules 
of  the  bank ;  tbat  plalntUEs  signed  these  notes 
as  friends  of  the  cashier  to  cover  these  over- 
drafts. Judgmoit  was  asked  in  each  case 
for  the  amount  of  the  note  sued  on,  and  for 
foreclosure  of  the  mortgage  glv«i  to  secure 
it  The  same  testimony  was  used  tn  each 
case,  and  the  cases  are  consolidated  here  for ' 
the  purpose  of  trial.  The  chano^or  found 
the  Issues  for  the  bank,  and  Judgment  was  i 
rendered  against  each  plaintiff  for  the  amount 
of  the  note  and  the  foreclosure  of  the  mort- 1 
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gage  ordered  In  eedi  eaae.    The  oues  are 
here  on  appeal. 

[1,2]  In  tbe  oaae  <a  Boqna  t.  Brady,  00 
Ark.  612,  lid  S.  W.  677,  fbB  ooott  beld  that, 
as  between  the  original  parties  to  a  note,  tbe 
maker  may  set  up  aa  a  defense  that  be  sisn- 
ed  the  note  for  aooommodatlon  merely.  So 
It  devolved  upon  the  j/iaiatUla  to  ahov  by 
preponderance  of  the  evidence  that  they  sign- 
ed the  notes  for  the  pnrpose  of  accommodab- 
jng  the  bank,  and  that  there  was  no  ooniddsi^ 
atlcm  for  their  ezecatlon. 

[3,4]  BL  N.  Harrod  testified  snbstantlaUy 
as  follows: 

I  signed  the  note  in  question  in  Angnat,  1913, 
at  Wheetley,  Ark.  I  had  been  engaged  in  tbe 
mercantile  business  there  for  several  years,  and 
tbe  Rice  Qrowers'  Bank  was  also  in  business 
Acre.  H.  K.  Smith  was  president  and  A  O. 
Bratcher  the  caakier  oi  tbe  bank.  One  momine 
Smith  called  me  in  tbe  o£Boe  of  the  bank  and 
told  me  that  Bratcher  was  in  bed ;  that  Bratch- 
er bad  an  overdraft  of  $3,300  and  bad  permitted 
Cliarles  Fleming,  a  coatomer  of  tbe  bank,  to 
overdraw  bis  aocoont  to  tbe  asm  of  about  $4,- 
TOO,  and  C.  S.  Hemenway  &  Sons  to  overdraw  in 
tbe  sum  of  $470.26.  .Smith  stated  the  bank 
might  have  to  doae  its  doors  if  something  was 
not  done,  and  I  agreed  to  sign  a  note  for  $2,500 
to  enable  tbe  bank  to  procure  money  to  meet  tbe 
overdrafts.  'William  fisher  was  at  that  time 
in  Missouri,  but  be  was  called  back,  and  it  was 
finally  agreed  that  Flaher  and  I  should  each 
make  a  note  to  tbe  bank  for  $2,500  to  be  used  in 
paying  the  overdrafts  of  Flemine  and  Hemen- 
.  way.  Smith  said  that  be  bimself  would  take 
care  of  tlie  overdraft  of  Bratcher.  The  notes 
were  mgned  as  aocommdoation  merely  to  tbe 
banii,  and  Smith  agreed  that  we  should  never 
have  to  pay  anything  on  them  ;  that,  as  soon  as 
the  overdrafts  were  taken  care  of  by  the  parties, 
OUT  notes  would  be  returned  to  us. 

wmiam  Fisher  was  la  Mlssonrl  at  tbe 
time  tbe  president  first  discovered  the 
amount  of  tbe  overdrafts  and  came  to  Wheat- 
ley  at  the  regnest  of  Bratcher.  He  corrob- 
orated Harrod  as  to  what  occurred  after 
be  retorned,  and  states  that  the  notes  were 
execDted  at  tbe  request  of  Smith  as  accommo- 
dation to  the  bank.  Bratcher  also  testified 
that  tbe  notes  were  signed  by  the  plaintiffs 
to  cover  the  Fleming  and  Hemenway  over- 
drafts, wblcb  amounted  to  about  $5,000,  and 
stated  that  these  overdrafts  had  since  been 
paid.  He  said  there  was  nothing  said  about 
the  plaintiffs  taking  care  of  bis  overdraft, 
and  said  that  Smith  agreed  to  take  care 
of  it 

On  behalf  of  the  bank,  Smith  testified  that 
tbe  plaintUCs  were  friends  of  Bratcher  and 
liad  execated  the  notes  solely  for  his  ao- 
conunodatlon.  He  denied  In  positive  tenns 
that  he  asked  the  plaintiffs  to  sign  the  notes 
as  accommodation  to  the  bank,  but  stated 
that  tbe  orerdrafts  were  whoUy  caused  by 
tbe  action  of  Bratcher,  and  that  he  did  not 
know  anytblng  about  them,  and  that  It  was 
against  tbe  rules  of  tbe  bank  for  Bratcher 
to  suffer  customers  to  overdraw  to  that  ex- 
tent without  consulting  tbe  directors,  and 
that  be  bad  no  right  to  overdraw  himself; 
that  the  bank  of  Forrest  City  was  placed 
in  the  hands  of  a  recdver;   tbat  It  had  a 


laise  block  of  stodc  In  the  defendant  bank; 
tbat  he  told  Bratcher  that  an  auditor  would 
donbtless  be  sent  to  go  over  the  affairs  of 
the  bank;  that  be  asked  for  a  statement 
from  Bratdier;  that  Bratcher  gave  him  a 
statement  purporting  to  show  all  overdrafts ; 
that  none  ot  tbe  overdrafts  mentioned  above 
were  contained  in  the  statement ;  tbat  Brat- 
cher npon  being  pressed  admitted  that  he 
bad  done  wrong  and  then  acknowledged  to 
bis  own  overdraft,  and  then  to  those  of 
Hemenway  and  Fleming ;  that  Bratcher  pro- 
cared  plaintiffs  to  sign  the  notes  because  they 
were  his  friends. 

Rnssell  Jolmson,  the  bookkeeper  of  tbe 
bank,  testified  that  he  was  a  nephew  of  the 
president  of  the  bank ;  that,  when  bis  uncle 
asked  Bratcher  about  the  overdrafts,  Brat- 
cher first  stated  tbat  tbe  list  was  correct, 
and  then  admitted  that  it  was  not.  He  then 
told  ot  bis  own  overdraft,  and  of  the  Hemen- 
way and  Fleming  overdrafts.  He  stated 
tbat  be  knew  be  had  mined  the  bank,  and 
asked  that  he  be  given  time  to  get  some  one 
to  help  Urn.  In  other  respects,  tbe  witness 
corroborated  the  testimony  of  the  president 
of  tbe  bank,  to  the  effect  that  tbe  notes  were 
signed  by  the  plaintiffs  as  accommodation 
to  Bratcher. 

When  tbe  notes  were  execated  and  money 
was  procured  by  using  them  as  collateral, 
tbe  overdraft  of  Bratdier  was  first  paid  off 
with  the  proceeds,  and  then  tbe  overdraft  of 
Hemenway  was  taken  np,  and  the  balance 
credited  on  tbe  overdraft  of  Elemlng. 
Bratcher  knew  tliat  this  was  done  and  made 
no  objection  thereto. 

There  was  a  meeting  of  tbe  directors  to 
discuss  tbe  matter  of  the  shortage  of  the 
cashier  and  of  tbe  overdrafts  permitted  by 
him.  Two  of  tbe  directors  resided  at  Marian- 
ne and  came  to  Wheatley  to  attend  tbe  meet- 
ing. They  testified  tbat  they  knew  nothing 
about  the  overdrafts  nntU  tbat  time,  and 
had  not  authorized  them ;  that  Bratcher  bad 
no  authority  to  permit  overdrafts  to  tbat 
amount  without  the  direction  of  the  board 
of  directors;  tbat  they  understood  that 
Bratcher's  overdraft  was  to  be  taken  care 
of  by  the  plaintiffs;  that  Bratcher  was 
present  and  seemed  to  understand  it  that 
way. 

We  have  only  attempted  to  set  out  the  sub- 
stance of  the  testimony.  The  witnesses  were 
examined  and  cross-examined  at  great  length. 
It  is  the  settled  rule  in  this  state  that  tbe 
findings  of  fact  made  by  a  chancellor  will 
not  be  disturbed  on  appeal  unlesx  tbey  are 
against  the  preponderance  of  the  evidence. 
Tested  by  this  weU-known  rule,  we  tnlnk  the 
decree  should  be  affirmed. 

It  Is  true  that  both  the  plaintiffs  and 
Bratcher  testified  that  the  notes  were  sign- 
ed to  accommodate  the  bank  merely;  but 
their  testimony  is  not  only  contradicted  by 
the  president  of  the  bank  and  Its  bookkeeper, 
bnt  also   by  the  attendant  drcumstanoee. 
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The  bank  records  show  fhat  the  notes  ex- 
ecuted were  issued  as  collateral  to  borrow 
money,  and  that  the  proceeds  were  first  ap- 
plied to  the  overdraft  of  Bratcher  and  the 
remainder  to  the  overdrafts  of  Fleming  and 
Hemenway.  Bratcher  knew  this  record  was 
being  made,  and  this  record  was  Inconsistent 
with  the  testimony  to  the  effect  that  Smith 
was  to  take  care  of  Bratcher's  overdraft 
It  was  Bratcher  who  telegraphed  Hlsher  to 
return  and  solicited  him  to  sign  the  note. 

The  absent  directors  testified  that  they 
understood  that  the  plalntifls  had  signed  the 
overdrafts  to  help  Bratcher  and  not  as  ac- 
commodation for  the  bank;  that  Bratcher 
was  present  and  seemed  to  so  understand  it ; 
that  he '  seemed  well  pleased  that  he  had 
gotten  out  of  his  trouble. 

All  of  the  evidence  shows  that  Bratcher 
was  wholly  vrlthout  authority  to  make  an 
overdraft  himself,  or  to  allow  customers'  to 
do  so  in  the  amounts  allowed  to  Hemenway 
and  Fleming.  The  evidence  shows  that 
plaintiffs  renewed  their  notes  to  the  bank 
after  Fleming  and  Hemenway  had  paid  their 
overdrafts  to  the  bank,  and  this  fact  we 
consider  a  strong  drcnmstance  against  the 
contention  of  the  plaintiffs.  In'  short,  we 
think  all  the  circumstances  point  to  the  fact 
that  plaintiffs  signed  the  notes  in  order  to 
help  their  friend  out  of  a  difficulty,  and  not 
as  accommodation  merely  to  the  bank. 

The  decree  will  therefore  be  affirmed. 


STATE  V.  WALKER.     (No.  247.) 
(Supreme  Court  of  Arkansas.    March  13,  1916.) 
Cbiminax  tiAW  i3=>  1024(7)— Appkai  by  State 

— Gbant  of  New  Tbial. 

Under  Const  art  7,  J  4,  giving  the  Supreme 
Court,  except  as  otherwise  provided,  appellate 
jurisdiction  only,  co-extensive  with  the  state,  un- 
der such  restrictions  as  may  be  prescribed  by 
law,  Kirby's  Dig.  |  2584,  providing  that  an  ap- 
peal shall  only  be  taken  on  a  final  judgment, 
except  on  behalf  of  the  state,  and  Kirby's  Dig. 
{  2603,  providing  that  when  the  prosecuting  at- 
torney prays  an  appeal  for  the  state,  and  a 
transcript  is  transmitted  to  the  Attorney  Gen- 
eral, (he  latter,  if  he  is  satisfied  that  error  has 
been  committed  to  the  prejudice  of  the  state 
and  upon  which  it  is  important,  to  the  correct 
and  uniform  administration  of  the  criminal  law, 
that  the  Supreme  Court  should  decide,  may  by 
lodging  the  transcript  in  the  Supreme  Court 
take  the  appeal,  the  state  can  appeal  from  in- 
terlocutory rulings  in  felony  cases  (mly  where 
they  might  affect  the  jurisdiction  of  the  cause,  or 
as  would  be  necessary  to  the  correct  and  uni- 
form administration  of  the  criminal  law,  and 
cannot  appeal  from  an  order  granting  a  new 
trial  to  defendant  after  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2609 ;  Dec.  Dig.  iS=>1024(7).] 

Appeal  from  Circuit  Court,  Prairie' Coun- 
ty;  Thoa.  G.  Trimble,  Judge. 

R.  E.  Walker  was  convicted  of  making 
false. entries  upon  the  books  of  th«  bank  of 
which  he  was  cashier  and  a  new  trial  was 
granted  by  the  trial  court,  from  which  the 
state  appeals.    Appeal  dismissed. 


This  appeal  is  proaBcabeA  by  the  state  from 
a  judgment  of  the  lower  court  granting  ap- 
pellee a  new  triaL  He  was  cashier  of  the 
Bank  of  Hazen,  and  indicted  and  conyicted 
of  making  false  entries  on  its  books  of  ac- 
count with  the  felonious  Intent  to  defraud 
the  bank.  He  moved  for  a  new  trial,  setting 
up  various  alleged  erron  committed  In  the 
trial  as  grounds  therefor,  indudtng  the  one 
that  Claud  Grant,  one  of  the  jurors,  was  a 
member  of  the  grand  juty  which  Indicted  blm 
for  embezzlement  of  $AjOOO  of  the  funds  of 
the  Bank  of  Hazen,  at  the  March,  1914,  term 
of  tne  circuit  court 

Affidavits  were  submitted  in  support  of  the 
motion,  and  the  court,  In  rendering  Its  opln- 
l<m  indicating  its  consideration  of  the  testi- 
mony and  its  effect,  appeared  to  think  It  was 
a  close  question  of  whether  the  evidence  was 
sufficient  to  submit  to  the  jnry,  and  conclud- 
ed, saying,  "Any  preconceived  opinion  as  to 
the  defendant's  guilt  on  the  part  of  a  jury- 
man, especially  an  opinion  officially  express- 
ed, must  be  taken  as  having  been  the  cause 
of  the  doubtful  verdict,"  and  granted  the  mo- 
tion for  a  new  trial. 

It  appears  from  the  affidavits  that  Claud 
Grant,  one  of  the  jurors,  was  a  member  of 
the  grand  jnry  of  the  March  term,  1914, 
which  returned  indictments  against  appellee 
'Walker  for  embezzlement  of  certain  sums 
of  money  from  the  Bank  of  Hazen.  Some  of  ' 
the  witnesses  stated  the  substance  of  the  tes- 
timony that  was  before  the  grand  jury,  In- 
cluding statements  relative  to  false  entries  in 
the  bank  books  made  by  the  cashier  at  the 
time  of  such  indictments,  and  that  W.  D. 
'White,  one  of  the  grand  jurors,  requested  at 
the  time  Walker  was  indicted  for  embezzle- 
ment that  he  should  not  be  indicted  for  mak- 
ing false  entries  In  the  books,  as  It  might  af- 
fect the  Interest  of  the  bank,  saying  he  oould 
later  be  indicted  therefor. 

Albert  Youngman  stated  he  was  a  member 
of  the  petit  Jury  which  convicted  the  defend- 
ant, and  that  Claud  Grant  was  a  member  of 
said  jnry  and  "showed  by  bis  acts,  condact, 
and  words  that  be  was  very  much  prejudiced 
against  defendant;  that  one  of  the  Jurors 
suggested  that  they  should  have  further  in- 
structions from  the  court  as  to  the  meaning 
of  the  false  intent,  and  that  Grant  objected  to 
asking  such  instructions." 

Certain  other  affiants  stated  that  they  tes- 
tified before  the  grand  jury  when  the  Indict- 
ment for  embezzlement  was  found  and  made 
no  statement  whatever  about  false  entries  in 
the  books,  and  that  same  were  not.  detected 
until  after  the  indictment  for  embezBlement 
had  been  returned. 

Other  affiants,  members  of  the  petit  Jury, 
stated  that  Claud  Grant  did  not  do  or  say 
anything  in  the  consideration  of  the  case  to 
indicate  that  he  was  prejudiced  in  any  way 
against  the  defendant,  and  denied  that  he 
had  objected  to  the  Jury  asking  further  In- 
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stnctitMiE  of  tbe  conrt  Grant  himsdf  teaO* 
Bed:  l^at  be  had  no  recoUectton  irtiatefrer 
of  any  testimony,  before  the  grand  Joxy  oC 
irtilcb  he  was  a  member  In  March,  1914,  that 
indicted  Walker  for  embeaslement  relating  to 
any  false  oitrles  In  the  books  of  the  bank; 
that  It  did  not  occur  to  him  when  he  anallfled 
as  a  Inror  In  this  case  that  he  had  been  (m 
any  grand  Jury  which  Indicted  the  defend- 
ant, "nor  did  it  occar  to  me  after  the  evi- 
dence was  all  In  that  I  had  ever  beard  any 
testimony  which  in  any  way  pertained  to 
tUse  entries  In  tbe  books  of  the  Bank  of 
Hazen  by  Walker;"  that  when  selected  as 
a  juror  he  had  no  acquaintance  with  Walker, 
bad  never  seen  him  until  that  term  of  the 
coart,  had  no  prejudice  against  him  or  feel- 
ing  of  any  kind  in  tbe  matter,  had  never 
formed  or  expressed  an  opinion;  and  could 
not  see  how  bis  conduct  on  the  jury  would  in- 
dicate be  was  prejudiced.  "I  did  and  said 
nothing  that  could  have  been  prejudicial." 
He  remembered  the  discussion  upon  the  sug- 
gestion that  tbe  Jury  ask  the  court  for  fur- 
ther instructioDa,  but  took  no  part  in  it,  and 
said  that  the  Juror  who  made  the  suggestion, 
when  another  Juror  explained  what  the  court 
meant,  seemed  satisfied. 

Tbe  Judgment  granting  a  new  trial  does 
not  Indicate  upon  which  ground  the  motion 
was  sostalned. 

Wallace  Davis,  Atty.  Gen.,  Hamilton  Moses, 
Asst  Atty.  Gen.,  Manning,  Emerson  &  Mor- 
ris, of  Little  Rock,  and  Jas.  B.  Reed,  of  Lo- 
noke, for  the  State.  Trimble  A  Williams,  of 
Lonoke,  and  Blackwood  &  Newman,  of  Lit- 
tle Rock,  for  appellee. 

KIRBX,  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  state  is  with- 
out authority  to  appeal  from  a  Judgment 
granting  a  motim  for  a  new  trial  in  a  felony 
case; 

The  Constitution  provides: 

"Tbe  Supreme  Conrt,  except  in  cases  otber- 
Tige  provided  by  this  Constitution,  shall  have 
appellate  jurisdiction  only,  which  shall  be  co-ex- 
tenave  with  the  state,  mider  such  restrictions 
•s  may  be  from  time  to  time  prescribed  by  law," 
etc    Artide  7,  I  4,  Constitution  1874. 

"Ao  appeal  shall  only  be  taken  on  a  final 
judgment,  except  on  behalf  of  tbe  state."  Sec- 
tion 2584,  Kirby's  Digest 

When  tbe  state  desires  an  appeal,  the  pros- 
ecuting attorney  prays  It,  and  a  transcript 
of  the  record  Is  made  and  transmitted  to  the 
Attorney  General,  and — 

"if  the  Attorney  General,  on  inspecting  the  rec- 
ord, is  satisfied  that  error  has  been  committed  to 
the  pr^udice  of  tbe  state,  and  upon  which  it  Is 
important  to  tbe  correct  and  uuform  adminis- 
tration of  tbe  criminal  law,  that  the  Supreme 
f^ourt  should  decide,  he  may,  by  lod^ng  the 
transcript  in  the  clerk's  office  of  the  Supreme 
Court  within  sixty  days  after  the  decision,  take 
the  appeal"     Section  2803,  Kirby's  Digest. 

In  State  y.  Flynn,  31  Ark.  35,  where  tbe 
>tate  awealed  from  an  order  granting  de- 


fMidant  a  diange  of  venue  from  Garland  to 
Pulaski  county,  the  court  lald: 

"Whilst  we  would  not  enconrage,  or  suppose 
that  the  Legislature  intended  to  provide  for,  ap- 
peals by  the  state,  in  felonies,  from  every  inter- 
locutory decision  of  the  court,  yet  it  was  well 
enough  for  the  Attorney  General  to  allow  the 
appeal  in  this  case,  before  final  judgment,  for 
if  the  court  had  proceeded  to  try  the  prisoner, 
the  verdict  and  judgment  would  have  been  iu- 
vulid  if  it  turned  out  on  appeal  that  the  court 
had  no  jurisdiction  of  the  cause." 

In  State  v.  Ross,  34  Ark.  376,  the  state  ap- 
pealed from  an  order  granting  the  defendant 
a  new  trial  upon  the  ground  that  there  was 
no  authority  under  the  law  for  holding  the 
term  of  the  circuit  court  of  Pike  county  at 
which  the  defendant  was  c<Mivlcted,  and  al- 
though this  court  held  that  the  trial  court 
was  in  error  in  its  ruling,  declined  to  remand 
the  cause  with  Instructions  to  sentence  the 
defendant,  and  dismissed  the  appeal  as  not 
authorized  by  law. 

Tbe  case  of  State  v.  Robinson,  55  Ark.  438, 
18  S.  W.  641,  Is  not  an  authority,  as  contend- 
ed by  appellant,  In  favor  of  the  proposition 
that  tbe  state  can  appeal  from  a  Judgment 
granting  tlie  defendant  a  new  trial  in  a  felo- 
ny case.  It  questioned  only  the  court's  ruling 
on  tbe  sufllciency  of  the  indictment  to  charge 
a  public  offense,  and  belongs  in  the  classitica- 
tion  of  appeaki  allowed  as  necessary  for  the 
correction  of  errors  in  order  to  the  correct 
and  uniform  adndnistration  of  the  criminal 
law. 

It  was  evidently  the  purpose,  In  excepting 
the  state  from  the  provisions  of  the  statute 
providing  an  appeal  shall  only  be  taken  on  a 
final  Judgment  In  prosecution  for  felonies,  to 
permit  such  appeals  from  interlucutwy  rul- 
ings and  decisions  that  might  affect  the  Ju- 
risdiction of  the  cause  or  as  would  be  neces- 
sary to  the  correct  and  uniform  administra- 
tion of  the  criminal  law,  and  from  tbe  stat- 
utes and  authorities  quoted  it  Is  apparent 
that  It  was  not  intended  to  permit  appeals 
by  the  state  from  Judgments  granting  new 
trials  to  defendants  to  review  such  decisions, 
or  control  the  discretion  of  the  circuit  court 
in  the  granting  of  new  trials  In  prosecutlods 
for  felonies. 

The  appeal  not  being  from  a  final  Judg- 
ment, nor  one  from  which  the  state  can  take 
an  appeal.  It  must  be  dismissed,  and  the  trial 
court  will  proceed  with  tbe  cause.  It  is  so 
ordered. 


BANK  OP  ALMYBA  v.  LAUB.     (No.  222.) 

(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  KxECUTioN  #=>220  —  Sale  of  Pebsonal 
Pkopebty— Place  ot  Sale— "Pbesence  or 
Pkopbbtt." 

An  execution  sale  of  personal  property, 
consisting  of  a  soda  fountain  and  bar,  glass- 
ware, chairs,  etc.,  in  a  house,  conducted  out  in 
front  of  the  door,  was  made  in  such  proximity 
to  the  property  as  to  satisfy  the  requirement 
of  the  law  that  the  sale  be  made  in  tbe  presence 
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«t  the  property,  where  It  can  be  Men  and  esam- 
Ined  by  prospective  porchasera. 

[Ed.  Note.— For  other  cases,  see  EzecatUm, 
Gent  Dig.  U  622-626;  Dec.  Dig.  «=9220.] 

2.  ExKotJTiow  «=»216— Sai»-"Db  Paoto  Or- 
ncKB." 

A  constable,  bedding  over  from  his  preced- 
ing term,  when  no  successor  had  been  elected,  in 
view  of  Const,  art  19,  |  5,  providing  that  all  of- 
ficers shall  continue  in  office  after  the  expira- 
tion of  their  term  until  their  successors  are 
qualified,   in   conducting   an   execution   sale  of 

Sersonal  property  was  at  least  a  "de  facto  of- 
cer,"  so  that  the  sale  was  not  void. 
[Ed.  Note. — For  other  cases,  see  Execution, 
Gent  Dig.  H  601-606;    Dec.  Dig.  «=>216.] 

3.  Fbaudulbnt    Conv«tancb8    ®=»104(5)  — 
Bill  o»  Sai*  to  Witb— Good  Faith— E»- 

TBOT. 

Where  a  wife's  daim  onder  a  bill  of  sale 
from  her  husband  to  recover  for  the  conversion 
of  property  sold  and  removed  under  execution 
againat  the  husband,  was  not  bona  fide,  or 
where  she  permitted  the  husband  to  hold  the 
property  out  to  creditors  as  his  own,  she  could 
not  dami  the  property  as  against  his  creditors, 
who  might  enforce  their  claims  by  execution. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Gmiveyances,  Ctatt.  Dig.  {  342 ;   Dec.  Dig.  4=» 

Appeal  from  Circuit  Court,  Arkansas  Gonn- 
ty;    Thos.  a  Trimble,  Jndige. 

Action  by  Ida  V.  Laur  againat  tbe  Bank 
of  Almyra  and  otbers.  Judgment  for  plain- 
tiff, and  the  defendant  Bank  appeals.  Re- 
versed, and  cause  remanded  for  new  trlaL 

R.  D.  Rasco,  of  De  Witt,  for  appellant 
W.  N.  Carpenter,  of  De  Witt,  for  appellee. 

McOULLOCH,  O.  J.  AppeUant  brought 
suit  before  a  justice  of  tbe  peace  in  Ar- 
kansas county  against  one  L.  Laur,  to  re- 
cover the  amount  of  a  promissory  note  exe- 
cuted by  him  to  appellant,  and  recovered 
judgment  An  execution  was  sued  out  on 
the  Judgment  and  placed  in  the  hands  of 
Sam  P.  BoBwell,  as  constable,  who  levied  the 
same  on  one  soda  fountain  and  bar,  tank, 
glassware,  chairs,  and  tables,  and  sold  the 
same  under  said  writ  After  sale  the  said 
properly  was  delivered  Into  the  possession 
of  the  appellant  at  Its  banking  house,  and 
was  there  stored.  AppeUee,  Ida  V.  Laur,  Is 
the  wife  of  said  L.  Laur,  and  she  Instituted 
this  action  againat  appellant,  and  against 
said  Boswell,  as  constable,  and  certain  other 
parties  who  removed  the  property  under  the 
latter's  direction,  alleging  that  she  was  the 
owner  of  said  property  sold  under  execution, 
and  that  tbe  same  was  wrongfully  sold  by 
said  constable  under  the  direction  of  appel- 
lant, and  that  the  conversion  of  the  property 
was  wrongfuL  Appellant  and  the  other  de- 
fendants answered,  setting  forth  facts  in 
Justification  of  tbe  sale  of  tbe  property  Un- 
der the  execution  against  L.  Laur.  It  is  al- 
leged that  tbe  said  property  was  really  the 
property  of  L.  Laur,  the  defendant  In  the 
execution,  and  that  appellee's  assertion  of 
title  thereto  was  a  mere  fraudulent  scheme 
to  defraud  the  creditors  of  L.  Laur.     The 


case  was  tried  before  a  Jury,  and  a  verdict 
was  rendered  In  favor  of  appellee,  assess- 
ing damages  at  the  sum  of  $1,000  to  the 
property  sold,  and  tbe  sum  of  |2S0  for  loss 
of  business,  and  $S0  for  trespass,  making  the 
total  sum  of  fl,800,  for  which  sum  ivAgcaeat 
was  rendered  In  favor  of  appellee  against 
appellant 

Appellant  was  engaged  In  tbe  banking 
business  at  the  town  of  Almyra,  and  ap- 
pellee and  her  husband,  L.  Laur,  were  op- 
erating in  the  same  town  a  small  business, 
consisting  of  a  soda  fountain  outfit  and  a 
lunch,  candy,  and  <^ar  stand.  The  busi- 
ness was  started  in  April  or  May,  lOlS,  and 
both  of  said  parties  assisted  In  tbe  operation 
of  tbe  business.  Tbe  proof  introduced  by 
appellee,  principally  her  own  testimony,  tends 
to  show  that  the  business  was  started  on 
her  money,  and  that  she  leased  tbe  bouse  un- 
der a  written  contract  executed  by  her  hus- 
band and  certain  other  heirs  of  an  estate. 
Tbe  soda  fountain  outfit  was  purchased  from 
the  American  Fountain  Fixtures  Company  un- 
der written  contract  dated  April  29, 1013,  be- 
tween L.  Laur  and  said  vendor,  and  tbe 
title  was  reserved  in  the  vendor  until  the 
purchase  price  should  be  paid.  AppeUee  tes- 
tified that  she  sent  her  husband  to  Ifemphis 
to  make  the  purchase  of  the  soda  fountain, 
and  that  the  Initial  payment  was  made  out 
of  her  own  funds,  and  that  she  was  the  real 
owner  of  tbe  business,  and  that  It  was  con- 
ducted in  her  own  name.  Appellee  exhibited 
with  her  testimony  a  bill  of  sale,  alleged  to 
have  been  executed  to  ber  by  her  husband, 
dated  September  27,  1918,  conveying  to  ber 
the  soda  fountain  and  oold-drlnk  outfit — ^In 
fact  &U  of  tbe  articles  that  were  sold  under 
the  execution. 

Tbe  cashier  of  appellant  bank  testified 
that  at  tbe  time  of  the  purchase  of  tbe  soda 
fountain  be,  as  cashier,  made  a  loan  to 
L.  Laur  in  tbe  sum  of  $200,  and  took  bis  note 
therefor,  and  that  the  first  payment  on  tbe 
soda  fountain  was  made  by  L.  Laur  oat  of 
money  deposited  to  bis  credit  from  that 
loan,  and  that  the  balance  of  the  money  thus 
loaned  was  used  in  payments  on  the  soda 
fountain.  The  Judgment  obtained  by  the 
bank  against  L.  Laur  was  upon  a  renewal 
of  that  original  note.  It  was  also  shown  by 
tbe  testimony  oi  the  same  witness  that  the 
deposits  of  the  proceeds  of  tbe  business  were 
made  in  the  bank  at  frequent  intervals  by 
U  Laur,  and  that  be  held  himself  out  to  the 
bank  and  to  tbe  public  as  being  the  owner 
of  the  business.  Numerous  other  witnesses 
testified  that  the  business  was  generally  un- 
derstood in  the  community  to  'be  that  of 
L.  Laur,  and  tbe  place  of  business  wai 
known  generally  as  "Luck  Laur's"  place 
The  constable,  after  levying  the  execution  on 
the  soda  fountain  and  cold-drink  outfit,  left 
tbe  property  in  the  house  until  date  of  sale, 
and  the  sale  was  made  on  the  day  advertised 
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bj  an  ancdonser  atandliig  ont  In  front  of 
the  door.  Appellee  was  present  and  pro- 
tested against  tbe  sale,  dalmlng  the  proih 
ert7  as  her  own.  As  soon  as  the  sale  was 
met,  the  constable  summoned  several  men 
u  hdp,  and  took  the  property  out  of  the 
boose,  over  appellee's  protest,  and  carried  It 
OTer  to  the  premises  of  appellant. 

The  trial  court,  over  appellant's  objection, 
gave  on  instruction  to  the  Jury,  stating  that 
the  property  In  controversy  was  never  in 
fact  levied  on,  and  that  the  sale  made  by 
the  constable  under  said  execution  was  il- 
legal and  void,  and  that  the  Jury  should  not 
take  Into  consideration  the  fact  that  a  sale 
of  the  property  had  been  made  imder  exe- 
cation.  This  Instruction  amounted  to  a  per- 
emptory one  to  find  a  verdict  in  favor  of  the 
a^iellee,  for  then  was  no  other  issue  In  the 
case  except  the  right  to  subject  the  prc^erty 
to  sale  under  the  ececntion.  The  appelant 
asked  the  court  to  give  instructions,  sabmit- 
dng  to  the  Jury  the  Issue  whether  or  not  the 
ezecatlon  of  the  bill  of  sale  of  the  property 
by  L.  Lanr  to  his  wife,  the  appellee,  was  for 
the  fraudulent  purpose  of  hindering  or  de- 
firandlog  creditors,  but  the  court  refused  to 
give  that  Instruction  or  any  other  instruction 
on  the  subject 

[1]  It  was  error  to  give  a  peremptory  in- 
stnictlon  to  the  effect  that  the  sale  under 
the  execution  was  void.  The  only  grounds 
npon  which  counsel  for  appellee  attempts  to 
defend  that  instruction  is  that  the  sale  under 
the  execution  was  not  conducted  in  the  prea- 
ODce  of  the  property,  and  he  dtes  decisions 
of  this  court  in  support  of  the  rule  that  the 
lale  of  personal  property  under  execution, 
or  nnder  power  in  a  mortgage,  must  be  made 
in  the  presence  of  the  property,  whera  it  can 
be  seen  and  examined  by  the  prospective  pur- 
ehaaeiB.  The  testimony  concerning  this  sale 
Is  to  the  effect  that  it  was  conducted  out  in 
front  of  the  door  of  the  house  in  which  the 
property  was  situated,  and  that  appellee  was 
present  and  protested  against  the  sale.  We 
are  of  the  opinion  that  the  sale  was  made  in 
nch  proximity  to  the  property  as  to  satisfy 
all  the  lequlrements  of  the  law  In  that  re- 
spect, and  that  the  sale  was  not  invalid  on 
that  account 

(21  There  is  also  a  suggestion  In  the  brief, 
casttDg  a  doubt  upon  the  authority  of  Bos- 
well  to  act  as  constable,  but  he  was  at  least 
a  de  facto  officer,  and  the  sale  was  not  void 
for  that  reason,  If  for  no  other.  But,  in  ad- 
dition to  that,  thero  is  proof  in  the  record 
that  Boswell  had  been  elected  and  duly  qual- 
ified as  constable  for  the  preceding  term,  and 
that  he  wxus  holding  over  without  a  new  in- 
duction Into  office.  It  does  not  appear  that 
any  successor  bad  been  elected,  and  the  Oon- 
stltntlon  (article  19,  |  S)  provides  that  aU 
otBeen  aluill  oontinne  in  office  after  the  ex- 
piration of  tlieir  terms  until  their  successors 
are  elected  and  qualified. 


[S]  The  real  questlm  in  the  case  was 
whether  or  not  appellee  was  the  owner  of 
the  property,  and  entitled  to  hold  it  against 
the  creditors  of  her  husband,  or  whether  her 
claim  was  fictitious  and  colorable.  Appellant 
introduced  evidence  which  would  have  war- 
ranted a  finding  in  its  favor  that  appellee 
was  not  the  owner  of  the  property,  and  that 
her  claim  thereto  was  fictitious.  That  evi- 
dence tends  to  show  that  her  husband,  L. 
Laur,  was  operating  the  business  In  bis  own 
name,  and  that  he  bought  the  soda  fountain 
and  made  the  initial  payment  by  money 
which  he  borrowed  from  the  appellant,  and 
that  he  made  all  the  other  payments  on  it 
It  would  have  warranted  a  finding  that  her 
dalm  was  not  a  bona  fide  one,  or  that  she 
permitted  her  husband  to  hold  the  property 
out  to  creditors  as  his  own.  Upon  that  find- 
ing of  the  facts,  the  Jury  should  have  been 
told  that  she  could  not  claim  the  property 
against  the  creditors  of  her  husband,  who 
extended  credit  on  the  faith  of  her  husband's 
ownership,  and  that  such  creditors  had  the 
right  to  enforce  their  claims  by  execution. 
MltcheU  V.  State,  86  Ark.  486,  111  S.  W.  806. 

Other  assignments  need  not  be  discussed, 
for  the  reason  that  what  we  have  already 
said  is  sufficient  to  dispose  of  this  appeaL 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


WBATHERLY  v.  STANB.    (No.  260.) 
(Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Oasnishicent    «=»172— Instbuctions— Iw- 
dbbtedness. 

An  instruction  that,  if  the  jury  should  find 
for  plaintiff,  they  might  find  against  the  gar- 
nishee the  amount  of  the  garnishee's  indebtedness 
to  the  defendant,  not  exceeding  the  amonnt  due 
from  defendant  was  not  objectionable  as  requir- 
ing the  jury  to  find  for  a  greater  sum  than  the 
garnishee  admitted  to  be  due,  if  they  found  de- 
fendant's indebtedness  in  a  larger  sum. 

[Ed.  Note. — ^For  other  cases,  see  Oamlshment, 
Cent.  Dig.  i  813;  Dec;  Dig.  «s>172.] 

2.  Appeal  and  Bbrob  €=31067— Inbtbuctions 
— Pbbjudicial  Bbbob. 

Where  garnishee  contended  that  he  owed  de- 
fendant $3  for  workt  but  that  he  had  not  bought 
timber  &om  defendant  but  from  his  father, 
whom  he  paid,  the  refusal  of  the  garnishee's  in- 
struction that,  if  he  purchased  the  timber  frtgn 
defendant's  father,  the  jury  could  not  find 
against  him  for  more  than  the  amount  owing  to 
tile  defendant  for  work,  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4229;  Dec.  Dig.  <Ss>1067; 
Trial,  Cent  Dig.  {  476.] 

8.  Tbiai,  ^ssTiBOd)  —  iNSTBUonoHS  —  Sunri- 

OIZNCY. 

The  court  is  not  required  to  give  all  of  the 
instructions  which  correctly  declare  the  law,  but 
the  instructions  are  snfficient  if,  taken  as  a 
whole,  they  fairly  and  clearly  present  the  law 
applicable  to  the  respective  theories  of  the  par- 
ties on  which  they  have  offered  competent  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  661;  Dec.  Dig.  «=3260(1).] 
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Ai^)eal  from  Circuit  Court,  Randolph  Coun- 
ty; J.  B.  Baker,  Judge. 

Action  by  Lee  Stane  against  Johnnie  Phil- 
lips, with  garnishment  against  Arthur 
Weatherly.  Judgment  for  plaintiff  against 
defendant,  and  the  garnishee  appeals.  Re- 
versed and  remanded. 

.Campbell,  Pope  &  Spikes,  of  Pocahontas, 
for  appellant.'  S.  A.  D.  Eaton,  of  Pocahontas, 
for  appellee. 

SMITH,  J.  Appellee  brought  suit  against 
one  Johnnie  Phillips  in  which  be  alleged 
that  Phillips  was  Indebted  to  him  in  the  sum 
of  $324.62  on  account  of  certain  timber  sold 
and  delivered  to  him,  and  at  the  time  of  fil- 
ing tbe  complaint  a  garnishment  Issued 
against  appellant,  in  which  appellant  was 
required  to  answer  in  what  sum  he  was  in- 
debted to  Phillips. 

Phillips  answered,  and  denied  that  he  had 
purchased  any  timber  or  was  indebted  to 
plaintiff  In  any  sum.  Appellant,  the  gar- 
nishee, answered,  and  admitted  an  Indebted- 
ness of  $3,  but  denied  any  other  indebtedness. 
Api)ellee  filed  a  response  to  the  denial  of  ap- 
pellant in  which  he  alleged  that  appellant 
had  purchased  the  timber  In  controversy 
from  Phillips,  and  was  indebted  to  Phillips 
for  the  value  thereof.  The  cause  was  sub- 
mitted to  the  Jury  under  conflicting  evi- 
dence touching  Phillips'  liability  for  the  tim- 
ber, but  there  was  a  verdict  against  him,  and 
a  verdict  also  against  appellant  for  the  same 
amount. 

Over  the  appellant's  objection  the  court 
gave  the  following  instruction: 

"(4)  You  are  further  instructed  that,  if  your 
verdict  in  this  case  should  be  for  the  plaintiff, 
then  and  in  that  event  you  are  further  author- 
ized to  find  for  tbe  plaintiff  and  against  the  gar- 
nishee, Arthur  Weatherly,  such  amount  as  shown 
by  a  preponderance  of  the  evidence  that  said 
garnishee  was  indebted  to  the  defendant,  Johnnie 
Phillips,  on  the  20th  of  May,  1915,  not  to  ex- 
ceed such  amount  as  you  may  find  due  from 
the  defendant." 

The  court  refused  to  give  at  appellant's 
request  the  following  instruction: 

"(2)  Tou  are  instructed  that,  if  you  find  from 
the  evidence  tiiat  the  garnishee,  Weatlierly,  did 
not  purchase  any  timber  from  the  defendant, 
Johnnie  Phillips,  but  purchased  the  timber  from 
John  P.  Fhillipa,  then  you  cannot  find  against 
the  said  garnishee  for  more  than  $3  owing  by  the 
garnishee  to  the  defendant  for  work." 

These  were  all  of  the  instructions  given, 
except  one  on  tbe  form  of  the  verdict,  and 
another  to  the  effect  that,  if  the  Jury  found, 
from  a  preponderance  of  the  evidence,  that 
defendant  purchased  from  plaintiff  the  tim- 
ber in  question,  their  verdict  should  be  for 
the  plaintiff  for  a  sum  equal  to  tbe  value  of 
the  timber  so  purchased  and  received  by  de- 
fendant. 

[1]  On  the  part  of  tbe  appellant  It  is  in- 


sisted  that  instnietlon  numbered  4  was  er- 
roneous. In  that  it  assumed  that  the  liability 
of  the  garnishee  was  the  .sane  as  that  of 
the  defendant,  and  that  It  assumed  that  the 
garnishee  was  Indebted  to  the  defendant,  and 
required  the  jury  to  find  against  tbe  gar- 
nishee If  their  finding  was  against  the  de- 
fendant. We  think  the  Instruction  is  not 
open  to  this  objectioo.  Tbe  garnishee  admit- 
ted that  he  was  indebted  to  the  defendant  In 
the  sum  of  |3  for  woric,  and  the  jury  was 
properly  directed  to  return  a  verdict  for  that 
amount ;  but  we  do  not  understand  that  the 
Instruction  required  the  jury  to  find  in  a 
greater  sum  merely  because  they  might  also 
find  that  tbe  defendant  was  indebted  to  tbe 
plaintiff  in  a  larger  sum. 

[2]  We  do  agree  with  appellant's  conten- 
tion, however,  that  the  second  Instruction 
should  have  been  given.  It  presents  in  a  very 
concrete  form  the  issue  in  the  case ;  it  being 
contended  by  appellant  that  be  did  not  pur- 
chase the  timber  from  Johnnie  FliiUlps,  but 
had  purchased  the  same  from  his  father, 
John  P.  Phillips,  and  had  paid  John  P.  Phil- 
lips for  the  timber  by  supplies  furnished  at 
his  store.  It  was,  of  course,  necessary  for 
the  jury  to  find  that  appellant's  indebtedness 
was  due  to  Johnnie  Phillips,  Instead  of  John 
P.  Phillips,  and  the  instruction  presents  this 
issue  In  a  clear-cut  statement.  Appellee  ad- 
mits that  this  is  the  law,  but  contends  that 
tbe  Idea  embraced  in  the  second  instruction 
is  covered  In  the  two  instructions  which  tbe 
court  gave  upon  his  motion.  But  we  cannot 
agree  with  him  in  this  contention.  Each 
party  has  the  right  to  have  tbe  theory  he 
contenus  for,  and  which  he  has  adduced  evi- 
dence to  support,  submitted  to  the  jury  upon 
a  proper  Instruction.  And  we  think  that 
rig^t  was  not  accorded  appellant 

[3]  This  is  not  a  case  where  Instructioiid 
had  been  multiplied  and  in  which  the  same 
declaration  of  law  was  expressed  in  a  differ- 
ent manner;  for  In  such  cases  we  have  held 
that  the  court  is  not  required  to  give  all  of 
the  Instructions  which  correctly  declare  the 
law,  but  that  the  instructions  are  Bu£Sclent  if, 
taken  as  a  whole,  they  fairly  and  correct- 
ly present  the  law  applicable  to  the  respec- 
tive theories  of  the  parties  to  tbe  litigation 
which  they  have  offered  comi)etent  evidence 
to  sustain.  Had  this  second  iuiitructlon  been 
given,  no  doubt  could  have  arisen  In  the 
minds  of  the  jury  that  they  must  first  find 
that  Johnnie  Phillips,  and  not  his  father, 
John  P.  Ptdllips,  purchased  the  timber,  and 
appellant  had  the  right  to  require  that  the 
jury  first  find  this  before  any  verdict  could 
be  rendered  against  blm.  And  for  the  er- 
ror of  the  court  in  refusing  to  give  this  in- 
struction the  judgment  must  be  reversed,  and 
the  cause  will  be  remanded. 
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SHELDON  HANDLE  CO.  et  al.  ▼.  WIL- 

TiTAMS.     (No.  288.) 

(Sapreme  Court  of  Arkansas.    March  18,  1916.) 

ilASTER  AKD  Sebvant  «S>218(2)— iKJtrBIXS  TO 

Sesvant— Actions— AaBUMPnon  or  Bibk. 
Plaintiff  was  required  to  lace  the  belts  in 
a  factor;  in  which  he  worked.  Deddlng  that  a 
belt  near  his  place  of  work  needed  relacing,  he 
sNQred  lacing  leather,  and  after  some  hesitation 
used  it,  though  it  was  the  thin  side  of  the  hide, 
and  he  at  first  tried  to  find  the  superintendent, 
who  was  temporarily  absent,  to  procure  another 
side  ot  lacing  leather.  Bel4  that,  the  leather 
being  snitaUe  for  some  belts  and  not  defective, 
plaintiff  asaomed  the  risk  of  injury  from  the  in- 
soffidencp  of  the  strength  of  the  leather,  and 
hence  cannot  recover  for  an  iiojury  caused  by 
the  breaking  of  the  lace. 

[Gd.  Note.— £V>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  660;  Dea  Dig.  «s> 
213(2).] 

Hart,  .J.,  dissenting. 

Appeal  from  Clrcnlt  Court,  Hot  Spring 
County;  W.  H.  Evans,  Judge. 

Action  by  Claude  Williams  against  the 
Sbeldcm  Handle  Company  and  others.  From 
a  Jodgment  for  plaintiff,  defendants  appeal. 
Reversed,  and  cause  dismissed. 

M.  S.  Cobb,  of  Hot  Springs,  and  Wilson  & 
Armstrong,  of  Memphis,  Tenn.,  for  appel- 
lants. H.  B.  Means  and  J.  C.  Ross,  both  of 
Malvetn,  for  ai^JeUee. 

McCUIXOCH,  a  3.  Sheldon  Handle  Com- 
pany la  the  name  of  a  partnership  composed 
of  Mason  Sheldon,  M.  O.  Sheldon,  and  Z.  L. 
Sheldon,  who  are  (derating  a  wooden  handle 
factory  at  Malvern,  Ark.  The  factory  was 
constructed  in  the  autumn  of  1013,  and  was 
actually  put  Into  operation  In  January  or 
February,  1014.  The  plaintiff,  Claude  "Wll- 
Uams,  began  working  for  the  defendants  at 
the  factory  before  the  actual  <4)eratlou  was 
began.  In  other  words,  he  was  employed  In 
N'ovember,  1913,  to  do  i^neral  work  about 
the  plant,  and  when  the  operations  began  he 
Via  put  to  work  at  a  lathe  and  continued  to 
work  there  nntll  he  received  the  Injury,  on 
August  31,  1914,  for  which  he  seeks  to  re- 
wver  compensation  In  this  case.  While  he 
nras  at  work  at  bis  lathe  early  In  the  fore- 
noon of  that  day,  a  belt  came  loose  from 
above  him  and  fell  down  and  struck  his  el- 
bow and  threw  his  hand  Into  the  knives  of 
the  machine,  and  serious  Injury  to  the  limb 
resulted. 

The  cause  of  the  giving  way  of  the  belt 
wag  that  the  lacing  broke.  There  was  no 
•lefect  In  the  belt  Itself,  and  the  plaintiff 
:estifled  that  he  noticed  when  he  went  to 
votk  that  morning  that  the  lacing  seemed  to 
!e  in  good  condition.  It  was  a  7-lnch  belt, 
and,  according  to  the  testimony  of  one  of 
ihe  witnesses,  carried  10  or  iB  horse  power. 
The  mill  bad  been  shut  down  nine  days — 
from  Saturday,  August  22d,  to  Monday,  Au- 
gust 31st,  the  day  plaintiff  was  Injured.  It 
was  a  part  of  plaintiff's  duty  to  see  that  the 


\  tilings  ahoot  his  madilne,  inelndlng  the  belt, 
were  In  proper  order.  Two  or  three  days  be- 
fore the  mill  was  shut  down,  plaintiff  put 
new  lacing  in  the  belt  It  Is  not  explained 
In  the  testimony,  so  far  as  we  have  observed, 
whether  the  lacing  broke  or  came  loose,  or 
merely  was  thought  to  be  worn  out;  but, 
at  any  rate,  plaintiff  undertook  to  lace  It,  as 
was  bis  duty.  Lace  leather  was  kept  in  the 
plant  to  use  In  lacing  the  belt  A  side  of  lace 
leather  had  been  purchased  by  Mr.  Sheldon, 
the  manager,  when  the  mill  began  operation 
and  was  kept  in  a  certain  cupboard  or  locker. 
At  this  time  the  side  of  leather  had  been 
used  down  to  a  strip  about  6  inches  wide  and 
about  3  feet  long,  which  Included  the  thin  or 
flanky  part  of  the  side  of  leather.  When  the 
plaintiff  got  ready  to  lace  the  belt,  be  went 
to  the  locker  «nd  got  the  piece  of  leather, 
but,  after  looking  at  it,  de<dded  that  he 
would,  rather  cut  the  lacing  from  a  new  side 
of  leather  which  Mr.  Sheldon  had  recently 
procured,  but  which  It  does  not  appear  had 
been  put  In  use.  He  talked  with  one  of  the 
men,  Mr.  Burch,  who  was  also  a  witness  in 
the  case,  and  decided  that  he  would  rather 
cut  strips  from  the  new  side  of  leather  be- 
cause he  could  get  longer  strips,  and  also  be- 
cause he  thought  that  the  thicker  part  of  the 
hide  would  be  better.  He  went  off  to  find  Mr. 
Sheldon,  but  the  latter  was  away  from  the 
plant  at  that  moment  and  the  office  was 
locked,  so  without  seeking  further  the  plain- 
tiff went  back  and  got  the  old  piece  of  lace 
leather,  and,  with  the  help  of  Burch  and  an- 
other employ^  named  Hicks,  proceeded  to  cut 
the  strips  and  lace  the  belt.  The  testimony 
shows  that  he  cut  the  strips  the  full  width 
allowed  by  the  holes  in  the  belt  and  that  the 
lacing  was  properly  performed. 

The  plaintiff  and  the  other  witnesses  tes- 
tified that  the  leather  appeared  to  be  and  was 
in  good  condition,  except  that  It  was  the 
thin  and  flanky  part  of  the  hide  which  was 
not  so  strong  as  the  thicker  part  of  the  hide. 
There  is  some  conflict  in  the  testimony  as  to 
what  Is  the  best  part  of  a  side  of  lace  leather, 
and  there  seems  to  be  a  difference  of  opinion 
as  to  the  relative  strength  of  the  different 
parts ;  but  it  is  undisputed  that  all  parts  of 
the  hide  are  used,  according  to  the  size  of 
the  belt  to  be  laced — that  the  larger  the  belt 
the  stronger  the  lacing  required,  which  Is  ob- 
viously true.  Many  of  the  witnesses  say 
that  the  thin  side  of  the  bide  is  strong 
enough  for  anything  below  a  7  or  8  inch  belt, 
and  other  witnesses  say  it  is  strong  enough 
for  any  size  belt. 

One  of  the  contentions  of  counsel  for  de- 
fendant Is  that  the  plaintiff  assumed  the 
risk  of  the  danger  from  using  that  particular 
piece  of  leather  for  lacing  the  belt,  and  we 
are  of  the  opinion  that  the  contention  is 
sound  and  that  the  plaintiff  has  not  made  out 
a  case  for  the  recovery  of  damages.  This  is 
not  a  case  of  furnishing  defective,  rotten. 
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or  worn-ortt  material.  It  1b  tmcontradlcted 
tbat  the  side  of  leather  purchased  by  the  de- 
fendants and  placed  there  for  use  was  of  the 
best  material  obtainable,  and  the  only  con- 
tention with  respect  to  Its  unfitness  for  use 
Is  that  it  had  been  used  down  to  the  thin  or 
flanky  part  of  the  hide,  which  It  was  claimed 
was  not  strong  enough  to  be  used  in  lacing  a 
belt  of  that  size.  Now,  it  was  a  part  of  the 
plaintiff's  duty  to  lace  the  belt,  and  it  neces- 
sarily followed  that  he  was  to  determine 
whether  the  material  placed  there  was  fit  for 
that  particular  use.  It  would  be  different  if 
the  material  purchased  had  been  defective 
In  any  other  way  so  that  the  master  might 
hare, discovered  its  unfitness  by  reasonable 
inspection,  bat  such  is  not  the  case  here,  for 
the  material  was,  as  before  stated,  fit  for  use, 
and  the  only  question  was  whether  the  un- 
used part  was-  fit  for  the  particular  use  tbat 
plaintiff  wanted  to  put  it  to.  If  he  dis- 
covered that  it  had  been  used  down  to  the 
place  where  it  was  unfit  for  use  in  lacing 
a  belt  of  that  size,  then  he  could  not  use  it 
without  asumlng  the  risk  of  the  danger.  It 
was  obvious  from  his  own  testimony  that  he 
did  fully  appreciate  the  fact  that  It  was  not 
altogether  suited  for  that  purpose,  but  he  de- 
cided to  go  ahead  and  use  it  without  waiting 
for  the  return  of  the  superintendent  so  that 
he  could  get  the  new  side  of  leather.  He  did 
proceed  to  use  it  of  his  own  volition,  and  the 
belt  remained  in  that  condition  throughout 
the  period  of  nine  days  during  which  the  mill 
was  idle. 

The  case  falls,  we  think,  within  the  princi- 
ple annoimced  by  decisions  of  this  and  other 
courts  to  the  effect  that  where  the  duty  is 
delegated  to  the  servant  himself  of  making 
his  own  working  place  and  appliances  safe, 
or  to  determine  the  sufficiency  of  the  appli- 
ances or  material  which  he  has  to  use,  then 
he  assumes  the  risk  of  any  danger  arising 
from  the  use  of  such  working  place,  appli- 
ances, or  material.  Southern  Anthracite  Coal 
Co.  V.  Bowen,  93  Ark.  140,  124  S.  W.  1048; 
Pordyce  Lramber  Co.  v.  Lynn,  108  Ark.  377, 
158  S.  W.  501,  47  L.  R.  A.  (N.  8.)  270;  4 
Thompson  on  Negligence,  {  4003. 

The  case  of  BUgh  v.  Goldie,  143  Mich.  596, 
107  N.  W.  316,  which  is  dted  on  the  brief  of 
counsel  for  defendant,  is  quite  similar  to  the 
facts  of  the  present  case.  There  the  employ^ 
whose  duty  it  was  to  repair  a  belt,  went  to 
the  foreman  to  get  lace  leather  which  he  pre- 
ferred to  use  rather  than  rivets;  but  upon 
the  suggestion  of  the  foreman  he  went  back 
and  used  the  rivets,  and  an  injury  resulted 
from  the  breaking  of  the  belt.  The  court 
held  that  the  seiTant  assumed  the  risk,  and 
in  disposing  of  that  branch  of  the  case  said: 

"^niere  is  nothing  in  his  testimony  that  in- 
dicates a  lack  of  knowledge  with  reference  to  the 
manner  in  whldi  the  belt  was  fastened,  nor  that 
any  representations  were  made  to  him  to  lead 
him  to  suppose  that  the  belt  would  be  fastened 
in  any  other  way  than  it  was.    As  to  this  fea- 


ture of  the  case,  he  must  be  deemed  to  have  as- 
sumed the  risk.'* 

To  sum  up  tbe  8itaatl<m  presented  in  this 
case,  it  is  seen  that  there  was  no  negligence 
on  tbe  part  of  the  mastw  In  falling  to  exer- 
cise care  to  discover  detects  nor  In  famish- 
ing material  that  was  wholly  onflt  for  use; 
but,  on  the  contrary,  the  material  which 
finailly  proved  unfit  for  this  particular  use 
was  in  fact  good  material  for  other  uses 
about  the  plant,  and  the  choice  of  using  it  for 
this  particular  work  was  left  entirely  to  tbe 
plaintiff.  We  think  therefore  that  it  pre- 
sents a  clear  case  of  assumption  of  risk,  and 
that  plaintiff  has  no  right  to  recover.  Tbat 
being  true.  It  is  unnecessary  to  notice  other 
assignments  of  error,  and,  the  case  having 
been  fully  developed,  no  useful  purpose  would 
be  served  in  remanding  it  for  a  new  trial 

The  Judgment  is  therefore  lerersed,  and 
the  cause  dismissed. 

HABT,  J,  dissenting. 


SAIjLiEE,  Treasurer  of  Running  Lake  Drainags 

Dist,  V.  BANK  OF  CORNINa  et  aL 

(No.  225.) 

(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  Drains  4s»20  —  TsKAfiusKB  —  Acmon  — 
Statdtxs. 

A  drainage  district  was  created  by  Sp.  Acts 
1911,  p.  644,  section  4  of  which  provides  for  a 
treasurer.  Section  11  makes  it  his  duty  to  col- 
lect BBsessmenta,  and  sectioa  17  provides  that 
he  shall  collect  taze^  give  a  bond  to  the  presi- 
dent, be  the  financiu  agent  of  the  district,  and 
have  charge  of  its  funds.  Sections  22  and  24 
provide  that  money  from  the  sale  of  bonds,  or 
from  loans,  shall  be  paid  into  the  treasury. 
Hetdr  that  the  treasurer  of  the  district  was  the 
real  party  In  interest  and  had  authority  to  sue 
the  defendant  bank  for  money  deposited  by  his 
predecessor  and  belonging  to  the  district. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Dea 
Dig.  <8=>20.]  , 

2.  DuAjNs  «=»ao  —  Tbeasttbeb'b  AonoiT  to 
Eecoveb  Deposit— Cbkck. 

In  such  case,  the  check  given  by  the  treas- 
urer's predecessor  was  not  the  foundation  of  the 
suit  against  him  for  refusing  to  pay  over  the 
funds  of  the  district  to  his  successor,  or  against 
the  bank  in  which -such  funds  were  deposited, 
as  it  only  amounted  to  an  admission  that  the 
amount  named  therein  was  the  amount  of  the 
funds  in  the  former  treasurer's  hands  belonging 
to  the  district;  so  that,  notwithstanding  the 
check  was  not  signed  by  the  former  treasurer  as 
treasurer  or  made  to  Us  successor  as  treasurer, 
the  treasurer  might  maintain  an  action  thereon 
against  the  former  treasurer  and  the  bank. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  <S=>20.1 

3.  Dbainb  ®=>20  —  Tbeascbeb's  Actiok  roa 
Funds — Sufficiknot  of  CovpIiAINt. 

In  such  suit,  a  complaint,  alleging  that  tbe 
plaintiffs  predecessor,  as  treasurer,  deposited 
tibe  funds  of  the  district  in  the  defendant  l>ank, 
that  the  funds  remained  in  the  bank  and  were 
wrongfully  withheld  by  it  from  the  custody  of 
plaintiff,  that  prior  to  such  time  the  plaintiff 
was  elected  and  qualified  as  treasurer,  and  that 
demand  was  made  upon  tbe  bank  and  payment 
was  refused,  sufBdently  all^^d  that  tiie  former 
treasurer  deposited  the  fond  in  the  defendant 
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bank  and  that  It  waa  atUl  on  deposit  to  the  cred- 
it of  the  district 

[Ed.  Note.— For  other  caaes,  see  Drains,  Dec. 
Dig.  «=>20.] 

4.  Pleadiro  «s>216(1)  —  Dbitobbeb  —  Cok- 

BTBUCnON. 

In  determining  whether  a  demurrer  to  a 
complaint  ahonld  be  Bostained,  every  allegation 
herein,  together  with  every  inference  reasonably 
deducible  tnerefrom,  must  be  contddered. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  636,  636,  639;    Dec.  Dig.  <8=> 

6.  Venuk  «=92Z(1)  —  Jonrc  Dbkendakts  — 

SxncvoiiB. 
Under  Klrby's  EHg.  |  8072,  providing  that 
certain  actions,  including  snch  as  a  suit  by  the 
treasurer  of  a  drainage  district  to  recover  the 
fnnds  of  the  district,  may  be  brought  in  any 
county  in  whidi  one  of  the  several  defendants 
resides  or  ia  stinunoned,  where  the  service  of 
fommons  against  the  other  defendants,  who 
vers  proper  parties,  was  made  in  B.  county, 
where  the  suit  was  commenced,  service  upon  the 
president  of  defendant  bank  in  O.  county,  whwe 
It  had  its  place  of  business,  was  safflcient. 

[Eld.  Note. — ^Tor  other  cases,  see  Veane,  Celit, 
Dig.  §  35;    Dec.  Dig.   <8=>22(1).] 

Appeal  from  GIrcnit  Court,  Randolph  Oonn- 
ty;   J.  B.  Baker,  Judge. 

Action  by  J.  O.  Sallee,  as  treasurer  of 
Running  Lake  Drainage  District,  against  the 
Bank  of  Gcnrnlng  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Appellant  sued  appellees  to  recover  the 
Bom  of  $26,775.81,  with  the  accrued  Interest, 
the  amount  alleged  to  be  due  him  as  treasur- 
er of  Running  Lake  drainage  district  by  ap- 
pelleesw  Appelant,  In  his  complaint,  alleg- 
ed: That  J.  O.  Sallee  Is  treasurer  of  Run- 
ning Lake  drainage  district  in  Randolph 
county,  AriE. ;  that  he  succeeded  Ferd  Spin- 
nenweber  as  treasurer  of  said  district;  that 
said  district  was  duly  organized  under  Act 
No.  197  of  the  acts  of  the  General  Assembly 
of  the  state  of  Arkansas,  aivroved  April  20, 
1911;  that  Ferd  Spinnenweber  was  on  the 
13th  day  o£  May,  1913,  elected  treasurer  of 
said  district;  that  the  United  States  Fidelity 
t  Guaranty  Oompany  for  a  valuable  consid- 
eration became  surety  upon  a  bond  which 
said  Sidnnenweber  executed  to  the  president 
of  said  drainage  district  as  such  treasurer; 
that  said  bond  was  conditioned  for  the  safe- 
keeping .and  faithfta  accounting  oif  all  the 
fnnds  of  the  district  that  came  in  the  hands 
of  said  Spinnenweber  as  treasurer.  A  copy 
of  the  bond  la  made  Exhibit  A  to  the  com- 
plaint The  plaintiff  further  alleges  that 
the  term  of  office  of  said  Spinnenweber  as 
treasurer  expired  on  the  7tb  day  of  June, 
1915,  and  that  on  said  date  J.  O.  Sallee  was 
duly  elected  and  qualifled  as  treasurer  of 
■aid  district;  that  be  filed  his  bond  as  re- 
quired by  law  and  became  entitled  to  the  pos- 
session of  all  the  funds  belonging  to  said  dis- 
trict; that  the  sum  of  $26,775.81  was  In  the 
hands  of  Spinnenweber  as  such  treasurer; 
that  said  funds  at  a  prior  date  had  been 


deposited  in  the  Bank  of  Gonilng,  a  corpora- 
tion doing  business  In  Clay  county.  Ark.; 
that  said  Spinnenweber  executed  and  deliver- 
ed to  said  Sallee  a  check  upon  the  Bank 
of  Coming  for  said  sum  of  $26,775.81;  that 
said  check  was  duly  presented  to  the  Bank  of 
Coming  and  payment  thereof  was  refused  by 
said  bank;  that  said.  Bank  of  Coming  la 
wrongfully  withholding  said  sum  of  money  to 
which  Sallee  is  entitled  aa  treasurer  of  said 
drainage  district;  that  demand  was  made 
upon  said  Bank  of  Coming  and  said  Spinnen- 
weber for  this  payment  of  said  money  on 
June  7,  1915,  but  that  same  was  then,  and 
at  all  times  since  then  has  been,  refused. 
Appellees,  Ferd  Spinnenweber  and  United 
States  Fidelity  &  Guaranty  Oompany,  demurs 
red  to  the  complaint  ()n  the  following 
grounds:  (1)  That  said  complaint  shows  on 
its  fbce  that  Sallee  had  no  authority  to 
maintain  the  action.  (2)  That  said  complaint 
does  not  state  a  cause  of  actlcm  against  them. 
(3)  That  the  bond  sued  on  and  made  a  part 
of  plaintUTs  complaint  is  made  to  the  presi- 
dent of  the  drainage  district,  and  Sallee  has 
no  anthorUy  or  right  to  bring  an  action 
thereon.  That  the  check  described  In  the 
complaint  and  made  an  exhibit  thereto  sbowi 
on  Its  face  that  it  la  not  prt^eriy  ezeeatad. 
In  that  it  Is  not  signed  by  the  presidoit  and 
board  of  directors,  aa  required  by  section  17 
and  22  of  the  act  creating  the  drainage  dis- 
trict The  demurrer  waa  by  the  court  sus- 
tained, and,  appellant  electing  to  stand  on 
his  complaint  and  refusing  to  plead  further, 
his  cause  of  action  was  by  the  cotirt  dismiss- 
ed at  his  cost  Thereupon  appellee  Bank 
of  Coming  filed  its  motion  to  quash  the  serv- 
ice of  summons  on  it  for  the  reason  that  it  la 
a  oorpora.tl(m  organized  under  the  laws  of  the 
state  of  Arkansas  and  engaged  In  banking 
business  in  Clay  county,  and  that  summons 
was  served  on  its  president  in  Clay  county. 
The  motion  was  by  the  court  sustained,  and 
service  of  summons  on  said  bank  was  by  the 
court  quashed.  From  the  Judgment  render- 
ed, appellant  has  duly  prosecuted  an  appeal 
to  this  court. 

Campbell,  Pope  &  Spikes,  of  Pocahontas, 
tor  m>pellant  C  H.  Henderson,  of  Pocahon- 
tas, and  G.  B.  Oliver,  of  Coridng,  for  ap- 
pellees. 

HART,  3.  (after  stating  the  facts  as 
above).  [1]  We  think  the  treasurer  of  the 
district  was  the  reel  party  in  interest  and 
had  authority  to  sue  for  the  money  belonging 
to  the  district  In  the  case  of  Haynea  v. 
Butler,  30  Ark.  69,  the  court  held  that  the 
county  treasurer  has  capacity  to  sue  or  col- 
lect on  his  official  bond  for  a  failure  to  pay 
over  money  to  him  at  a  delinquent  tax  sale 
in  excess  of  tax  penalty  and  costs.  The 
court  said  that,  as  a  general  rule,  all  pub- 
lic officers,  though  not  expressly  authorized 
by  statute,  have  a  capacity  to  sue,  commen- 
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surate  wltb  tbeii  public  tnuU  and  duties. 
In  Hmmicntt  t.  Kirkpatrick,  Troasmrer,  39 
Ark.  172,  the  court  held  that  either  the  state, 
the  obligee  in  the  bond  as  trustee  of  an  ex- 
press trust,  or  the  county  treasurer,  may 
maintain  an  action  on  his  predecessor's  bond 
for  the  amount  of  school  funds  found,  upon 
settlement  with  the  county  court,  to  be  due 
from  him. 

Running  Lake  Drainage  District  was  cre- 
ated by  Special  Act  of  the  Legislature  of 
1911.  See  Special  Acts  of  1911,  p.  644.  Sec- 
tion 4  of  the  act  provides  for  the  officers 
to  be  elected  biennially.  One  of  the  officers 
is  a  treasurer.  Section  11  makes  It  the  duty 
of  the  treasurer  to  collect  assessments  for 
the  distHct  Section  17  also  proyldes  that 
the  treasurer  shall  collect  the  annual  taxes 
and  assessments  upon  the  property  within 
the  district.  It  also  provides  that  he  shall 
give  a  bond  with  approved  security  payable 
to  the  president  conditioned  upon  his  honest 
and  faithful  accounting  for  funds.  It  further 
provides  that  be  shall  be  the  financial  agent 
of  the  drainage  district  and  shall  receive 
a  receipt  for  the  funds  due  the  district  and 
pay  out  the  same  only  upon  the  warrant  of 
the  secretary  indorsed  by  the  president  It 
also  provides  that  he  shall  take  charge  of  the 
funds  arising  from  the  sale  of  bonds  Issued 
by  the  district  Section  22  also  provides 
that  the  money  arising  from  the  sale  of 
bonds  shall  be  paid  into  the  treasury  of  the 
levee  and  drainage  board.  Section  24  also 
provides  that  moneys  borrowed  or  arising 
from  the  sale  of  bonds  shall  be  paid  into 
the  treasury  of  the  levee  and  drainage  board. 

Thus  it  will  be  seea  that  the  treasurer 
is  made  the  custodian  of  the  funds  of  the 
district  Among  his  duties  is  that  of  dis- 
bursing the  moneys  of  the  district  to  the 
proper  persons.  It  is  true  money  could  only 
be  paid  out  by  him  on  the  warrant  of  the 
secretary  countersigned  by  the  president, 
but  he  alone  had  authority  to  pay  out  money 
for  the  district  or  handle  any  funds  belonging 
to  the  district  He  was  entitled  to  the  pos- 
session of  the  money  of  the  district  that  he 
might  properly  perform  his  duties  as  treas- 
urer. Ue  was  entitled  to  the  possession  of 
the  money  in  order  that  he  might  propeiiy 
disburse  It  as  provided  for  in  the  act  creating 
the  district.  Therefore  he  had  a  right  to 
malntaiu  an  action  against  any  person  or 
corporation  Improperly  withholding  the  mon- 
ey from  him  In  order  that  he  might  execute 
his  trust 

It  Is  true,  as  contended  by  counsel  for 
appellees,  that  the  bond  was  made  payable 
to  the  president  of  the  board,  and,  under  the 
authorities  above  referred  to,  the  president 
of  the  board,  as  obligee  of  the  bond,  might 
liave  brought  an  action  on  It  against  the 
treasurer  when  improperly  withholding  the 
funds  from  his  successor  In  office;  but,  in 
case  of  recovery,  the  court  should  have  or- 
dered the  money  deposited  in  the  treasury  of 
the  district  as  provided  for  by  the  act 


The  president  of  the  boaid  did  not  have 
any  authority  to  handle  the  funds  of  the  dis- 
trict As  we  have  already  seen,  the  treasur- 
er alone  was  entitled  to  the  funds,  and,  as 
the  real  party  In  Interest,  liad  the  right  to 
maintain  this  action. 

[2]  Again,  it  Is  contended  by  counsel  for 
appellees  that  the  check  was  the  foundation 
of  the  action,  and  for  that  reason  controlled 
the  allegations  of  the  complaint,  and  that 
the  check  was  not  signed  by  Spinnenweber  as 
treasurer  of  the  district  nor  made  to  Sal- 
lee  as  treasurer;  that  it  follows  that  Sallee 
as  treasurer  could  not  maintain  an  action 
on  the  check  against  the  Bank  of  Corning 
or  against  Spinnenweber,  because  the  check 
had  never  been  assigned  to  him  as  treasurer. 

In  answer  to  this  contention,  we  need  only 
say  that  the  foundation  of  the  suit  is  not 
the  check  given  by  Spinnenweber  to  Sallee. 
The  complaint  alleges  that  Sallee  was  duly 
elected  treasurer  of  the  district  and  qualified 
as'  such  and  was  entitled  to  the  funds  of  the 
district;  that  Spinnenweber  had  in  his  pos- 
session certain  funds  belonging  to  the  dis- 
trict when  bis  term  of  office  expired,  and 
refused  to  turn  over  the  funds  on  hand  to  his 
successor  In  office.  His  refusal  to  pay  over 
the  funds  of  the  district  to  his  successor  in 
office  was  the  basis  in  the  action.  His  giv- 
ing the  check  only  amounted  to  an  admission 
that  the  amount  named  in  the  check  was  the 
amount  of  funds  in  his  hands  belonging  to 
the  district 

[3, 4]  It  is  also  contended  by  counsel  for  ap- 
pellees that  the  Judgment  should  be  upheld, 
because  there  Is  no  allegation  in  the  com- 
plaint that  Spinnenweber  as  treasurer  de- 
posited the  funds  In  the  Bank  of  Coming, 
and  no  allegation  that  the  funds  were  not 
still  on  deposit  in  the  Bank  of  Corning  to 
the  credit  of  the  drainage  district 

In  determining  whether  or  not  a  demurrer 
to  a  complaint  should  be  sustained,  every  al- 
legation made  therein,  together  with  every 
inference  reasonably  dedudble  therefrom, 
must  be  considered.  Gus  Blass  Dry  Goods 
Co.  V.  Relnman,  102  Ark.  287,  143  S.  W.  10S7 ; 
McLaughlin  V.  City  of  Hope,  107  Ark.  442, 
155  S.  "W.  910,  47  L.  E.  A.  (N.  S)  137,  and 
cases  dted ;  Arkansas  Life  Ins.  Co.  v.  Ameri- 
can National  Ins.  Co.,  110  Ark.  130, 161  S.  W. 
136.  Tested  by  this  rule,  we  think  the  com- 
plaint alleges  that  Spinnenweber  deposited 
the  funds  of  the  district  In  the  Bank  of 
Corning,  and  that  the  fuuds  are  now  in  the 
bank  and  are  wrongfully  withheld  by  it  from 
the  custody  of  the  present  treasurer. 

The  complaint  alleges  in  express  tenns 
that,  prior  to  the  time  the  present  treasurer 
was  elected  and  quaUfled,  Spinnenweber  de- 
posited the  funds  In  the  Bank  of  Corning; 
that  demand  was  made  to  the  bank,  and  pay- 
ment thereof  was  refused.  Again,  the  com- 
plaint alleges  that  the  Bank  of  Corning  is 
wrongfully  withholding  said  sum  of  money 
belonging  to  said  district  to  which  the  plain- 
tiff is  entitled  as  its  treasurer.    Again,  the 
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plaintiff  alleges  that  demand  was  made  npan 
the  Bank  of  Coming  and  Splnnenweber  for 
the  payment  to  plalntlil  of  said  money  on 
June  7,  1915,  but  that  same  waa  then,  and 
at  all  times  since  thai  bas  been,  refoaed. 
Therefore  we  think  the  allegations  of  the 
complaint  were  sufficient  to  entitle  the  plain- 
tiff to  maintain  the  action,  and  that  the  eoort 
erred  in  sustaining  the  denurrer  thereto. 

[5]  The  court  also  (luashed  the  service  of 
sommons  upon  the  Bank  of  Coming.  The 
suit  waa  commenced  in  Randolph  county,  and 
serrice  of  summons  against  Splnnenweber 
and  IJolted  States  Fidelity  &  Guaranty  Com- 
IMiiy  was  bad  in  that  county.  The  Bank  of 
Coming  bad  its  place  of  business  in  Clay 
connty,  and  service  of  summons  was  had  up- 
on its  president  In  that  county.  This  was 
sufficient 

Under  section  6072  of  Klrby's  Digest,  an 
action  like  the  present  one  may  be  brought 
in  any  county  In  whldi  one  of  several  de- 
fendants resides  or  Is  summoned.  If  the 
snit  bad  been  against  the  Bank  of  Corning 
alme,  It  should  have  been  brought  in  Clay 
coan^  where  the  bank  was  situated  and  did 
business.  See  section  6067  of  Klrby's  Digest. 
However,  as  we  have  already  seen,  the  suit 
was  brought  against  the  Bank  of  Corning  and 
other  defendants,  and  service  was  had  upon 
the  other  defendants  in  Bandolph  county. 
They  were  proper  parties  to  the  suit,  and 
Judgment  against  the  Bank  of  Coming  could 
be  upheld  under  section  6072  of  Klrby's  Dl- 
gesL  See  Beal-Doyle  Dry  Goods  Co.  v.  Odd 
Fellows  Building  Co.,  100  Ark.  77,  158  S. 
W.  955. 

From  the  views  we  have  expressed.  It  fol- 
lows that  the  court  erred  in  sustaining  the 
demnrrer  to  the  complaint,  and  for  that  er- 
ror the  judgment  must  be  reversed,  and  the 
canse  will  be  remanded  for  farther  proceed- 
ings according  to  law. 


ST.  IX)UIS,  L  M.  4  S.  RT,  CO.  v.  NEED- 
HAM.    (No.  236.) 

I  Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Cabsiebs  €=9271— Settiko  Down  Passkn- 

GEE— NOTIOK    OF    NECEBSrTY    OF    OHANOE    OF 

Cabs. 
An  adult  passenger,  apparently  of  ordinary 
iotelHgence,  and  in  full  possession  of  her  senses, 
was  bound  to  take  notice  of  her  route  and  make 
the  necessary  change  of  cars,  and  the  carrier 
«aa  not  required  to  give  her  special  notice  of 
the  necessity  therefor,  so  that,  if  it  announced 
the  arrival  at  a  Junction  where  it  was  necessary 
to  change  for  points  on  the  line  of  the  connect- 
ing carrier,  it  was  not  liable  for  carrying  the 
passenger  beyond  the  junction. 

[Ed.   Note. — IV)r    other   cases,    see    Carriers, 
Cent  Dig.  11  1067-1071 ;  Dec  Dig.  «=>271.] 

2.  Cabbizbs  «=9278(1)  —  Cabbting  Bztokd 
JuRcnoN — QuBsnoir  jwb  Jtjbt— Annoitwce- 
MEKT  or  Junction. 

In  an  action  for  damages  from  defendant's 
ncfiliEent  failure  to  notify  plaintiff  of  the  neces- 
ritT  for  dianglng  cars  at  a  junction,  evidence 
\ai  to  make  the  defendant's  announcement  of 


the  junction  and  the  nsceadty  for  changing  a 
question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1080;    Dec.  Dig.  <S=>278(1).] 

3.   TbIAI.     €=253(4)— iNSTEUCTIOH—IaNOBJNO 
ISSTHES. 

In  such  action,  where  the  issue  was  wheth- 
er the  carrier  had  announced  the  junction  and 
the  necessity  for  changing  cars  as  claimed  by  it, 
an  instruction,  leaving  it  to  the  jury  to  deter- 

I  mine  whether  the  trainman  had  exercised  ordi- 
nary care  to  apprise  plaintiff  of  the  place  she 

I  was  to  leave  the  train  to  take  a  train  on  a  con- 
necting road,  was  erroneous,  as  ignoring  the  real 
issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i8=»25S(4).] 

Appeal  from  Otrcnlt  Court,  Pulaski  Cood- 
ty;    O.  W.  Hendricks,  Judge. 

Action  by  Mrs.  S.  E.  Needham  against  the 
St  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company.  Judgment  for  plalntm,  and 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Bk  B.  Kinsworthy  and  W.  Q.  Biddlfik,  both 
of  Little  Ro<^  for  appellant  Geo.  F.  Jones, 
of  Little  Rock;  for  appellee. 

McCULLOOH,  O.  J.  The  plaintiff,  Mrs. 
Needbam,  became  a  passenger  on  one  of  the 
defendant's  trains  en  route  to  Heber  Springs, 
a  station  on  the  Missouri  &  North  Arkansas 
Railway,  and  was  carried  beyond  the  Junction 
where  sbe  should  have  changed  cars.  This 
is  an  action  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  negligent 
failure  on  the  part  of  defendant's  servants  to 
notUy  plaintiff  of  the  necessity  for  changing 
cars  at  Kensett.  the  -  junction  of  the  two 
roads.  The  case  was  tried  before  a  Jury,  and 
the  result  was  a  v«rdlct  against  the  defend- 
ant, and  from  the  judgment  rendered  there- 
on the  defendant  has  prosecuted  this  appeal. 

[1,  2]  FlaintifC  resided  in  Little  Rock  and 
bought  s  round-trip  ticket  to  Heber  Springs, 
the  ticket  reading  over  defendant's  line  from 
Little  Rock  to  Kensett,  and  thence  over  the 
Missouri  &  North  Arkansas  Railroad  to 
Vdtnt  of  de»tliiati(Hi.  Plaintiff  bodrded  a 
train  at  the  Union  Station,  Little  Rock,  at 
2:45  p.  nu  The  conductcn'  came  through  the 
train  shortly  after  leaving  Little  Rock,  and 
detacbed  tlie  coupon  covering  the  fare  for 
passage  to  Kensett,  and  returned  the' balance 
of  the  ticket  to  plaintiff.  Plaintiff  testlfled 
that  she  did  not  know  where  Heber  Springs 
was,  but  supposed  that  it  was  on  the  line  of 
defendant's  road,  and  that  she  would  not 
have  to  change  cars.  The  conductor  says 
that  when  be  took  up  the  ticket  he  inform* 
ed  plaintiff  of  the  necessity  of  changing  cars 
at  Kensett,  but  this  the  plaintlfl  denies  in 
her  testimony.  The  train  stopped  at  Kensett 
a  BufSdent  length  of  time  for  passengers  to 
debark,  and  the  name  of  the  station  was  an- 
nounced by  one  of  the  trainmen  in  the  coach 
in  which  the  plaintiff  was  riding,  but  there  is 
a  conflict  in  the  testimony  as  to  the  extent  of 
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the  anTwrnnoeTneTit.  Plaintiff  said  that  the 
brakeman  or  other  employe  merely  called 
the  name  of  the  etatiofa,  but  the  flagman  tea- 
tifled  that  he  called  the  name  of  the  station 
and  gave  the  announcement  to  "change  cars 
for  Searcy  and  IJureka  Springs."  At  any 
rate,  plalntUF  failed  to  debark  at  the  station, 
and  she  says  that  she  did  not  learn  that  a 
mistake  had  been  made  in  not  changing  cars 
until  she  reached  Crawfordsvllle,  a  station 
on  the  road  17  miles  west  of  Menq;>hls.  She 
states  that  the  conductor  then  admitted  that 
she  had  been  carried  by  on  account  of  his  mis- 
take, and  stopped  the  train  at  Grawfordsvllle 
so  that  she  conld  get  off.  She  was  furnished 
transportation  from  CrawfordsTllle  back  to 
Wynne,  and  thence  back  to  Kensett,  but  In 
doing  so  she  was  kept  up  all  night,  either  at 
the  station  at  Wynne  or  continuing  the  Jour- 
ney back  to  Kensett. 

It  is  contended  by  counsel  for  defendant 
that  the  Judgrment  should  be  reversed  and 
the  cause  remanded  for  the  reason  that  ac- 
cording to  the  undisputed  te8tlm<my  the  stop 
at  Kensett  was  announced,  and  that  that  was 
all  that  the  servants  of  the  company  were  re- 
quired to  do,  the  plaintiff  being  guilty  of  neg- 
ligence in  falling  to  ascertain  that  that  was 
tbe  point  for  changing  cars.  It  is  clear  that 
If  there  was  an  announcement  made,  as 
claimed  by  the  flagman,  giving  notice  of  the 
necessity  for  a  change  of  cars  to  i>olnts  north 
on  the  Missouri  ft  North  Arkansas  Railroad, 
the  plaintiff  was  bound  to  take  notice  of  her 
route  and  make  the  necessary  change.  She 
was  an  adult,  apparently  of  ordinary  tntelll- 
gence,  and  In  full  possession  of  her  senses. 
Therefore  the  carrier  was  not  required  to 
give  her  special  notice  of  the  necessity  for  a 
change  of  cars.  All  that  the  law  required 
was  that  a  suitable  regulation  be  made  for 
the  convenience  of  pessenj^ers,  and  that  rea- 
sonable steps  be  taken  to  bring  those  regpula- 
tlons  to  the  attention  of  the  passenger;  no 
further  Individual  notice  being  required.  St 
L.,  I.  M.  &  S.  Ry.  Co.  ▼.  Atchison,  47  Ark.  74, 
14  S.  W.  468;  Jewell  v.  St  L.,  I.  M.  ft  S.  Ry. 
Co.,  82  Ark.  698,  102  S.  W.  370;  Bock  Island, 
A.  &  L.  R.  Go.  ▼.  Stevens,  84  Ark.  436,  105 
S.  W.  1082,  108  S.  W.  617,  16  U  R.  A.  (N.  S.) 
1132;  Lilly  v.  St  L.  ft  S.  F.  Ry.  Co.,  31  Okl. 
621,  122  Pac.  602,  3d  L.  R.  A.  (N.  S.)  663; 
Central  of  Georgia  Ry.  Co.  t.  Ashley,  169  Ala. 
145,  48  South.  981.  In  the  Alabama  case 
above  cited,  the  rule  la,  we  think,  oorrectly 
stated  as  follows: 

"A  primary  duty  rests  on  the  carrier  of  pas- 
sengers to  give  publicity  to  its  reculations, 
whether  of  schedule,  including  places  whereat  Its 
train  will  stop  for  tbe  discharge  or  reception  of 
passenp^ers,  or  of  roatlng  on  its  roadway,  embrac- 
ing points  of  change  to  another  line  of  its  road- 
way or  that  of  another  company,  to  the  end 
that  tbe  ordinarily  prudent  and  intelligent  trav- 
eler may  be  informed  of  tbe  facts  essentially  nec- 
essary for  him  to  accomplish  his  journey.  The 
reason  for  sudi  duty  inheres  in  the  nature  of 
tbe  service  afforded  by  such  agencies,  in  con- 
nection with  tbe  power  posseraed  by  carriers 
to  formulate  and  ooforce  such  reasonable  regu- 


lations aa  the  conduct  of  the  business  reqmiea, 
*  *  *  Having  this  power,  it  would  be  wholly 
Irrational  to  say  that  no  duty,  commensarate 
with  the  power,  rests  on  the  carrier  to  advise 
the  traveling  public,  by  reaaoiial>Ie  means,  of 
regulationa  so  necessary  to  any  journey  by  nil; 
for  such  a  pronouncement  would  essential]^  cast 
upon  the  passenger  the  obligation,  not  simply 
to  exercise  reasonable  prudence  and  diligence  to 
ascertain  the  regulations,  with  respect  to  where, 
when,  and  how  nis  journey  may  l>e  made  nnder 
regulations  existing  and  published,  but  to  seek 
out  unpublished  regulations  the  operation  of 
which  affect  his  journey.  The  resnit  would  be. 
naturally,  that  no  carrier  of  paasengers  would 
make  any  effort  to  give  publicity  to  its  regula- 
tions touching  matters  associated  with  the  em- 
ployment of  its  transportative  agencies." 

We  think  the  above  statement  of  the  law 
Is  correct  as  applicable  to  the  facts  of  this 
case,  and  that  while  the  defendant  had  the 
right  to  assnme  that  the  plaintiff  had  inform- 
ed herself  as  to  the  route  to  her  destination, 
yet  the  obligation  rested  upon  the  carrier  to 
give  some  notice  of  the  arrival  at  the  Junction 
point,  and  of  the  fact  that  It  was  the  Junction 
I>olnt  applicable  to  the  route  plaintiff  was 
traveling.  The  undisputed  evidence  shows 
that  there  was  such  a  regulation,  which,  con- 
sisted of  an  announcement  of  the  fact  that  it 
was  the  Junction,  and  that  it  was  necessary 
to  change  for  points  to  the  north  on  the  line 
of  the  connecting  carrier.  If  that  announce- 
ment, in  accordance  with  the  regulation,  was 
In  fact  made,  then  there  can  be  no  recovery 
in  this  case,  but  there  Is  a  dispute  on  that 
point  It  is  argued  that  inasmuch  as  the 
plaintiff  confesses  that  she  did  not  know  that 
Heber  Springs  was  on  another  Une  of  rail- 
way, the  announcement  even  If  It  had  been 
made,  would  have  been  ineffectual  so  far  as 
she  is  concerned,  and  would  have  meant  noth- 
ing to  her.  It  is  true  the  plaintiff  says  that 
she  did  not  know  that  she  had  to  change  cars 
at  all,  but  we  cannot  say  that  an  announce- 
ment of  the  change  at  Kensett  would  not 
have  attracted  the  plaintiff's  attention  to  the 
extent  that  she  would  have  pursued  further  in- 
quiry to  ascertain  whether  or  not  that  change 
applied  to  her  route.  The  Jury  might  have 
drawn  tbe  inference  from  the  circumstances 
that  the  announcement  if  made,  would  have 
put  the  plaintiff  upon  an  inquiry  which  she 
would  have  pursued  by  asking  information 
of  the  condncttHT.  We  are  of  tite  opinion, 
therefore,  that  there  was  enough  to  go  to  the 
Jury  on  that  issue,  about  which  there  was  a 
sharp  conflict  in  the  testimony. 

[3]  That  issue  was  not  however,  correctly 
submitted  to  the  Jury,  and  for  that  reason  the 
Judgment  must  be  reversed  for  a  new  trial. 
The  court  gave  tbe  following  instruction, 
over  the  objection  of  the  defendant: 

"(10)  Ton  are  instructed  that  it  was  the  duty 
of  the  defendant  to  use  ordinary  care  to  ap- 
prise plaintiff  of  the  jplace  she  was  to  leave  its 
train  and  catch  a  tram  on  another  road  to  con- 
tinue her  journey  under  the  ticket  defendant 
had  sold  her.  By  ordinary  care  is  meant  that 
care  an  ordinarily  prudent  person  would  exer- 
cise under  the  circumstances.  If  you  find  that 
her  having  been  carried  by  Kensett  was  the  re- 
sult of  want  of  ordinary  care  on  the  part  of  the 
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emploTCa  of  th*  daCindaBt,  thai  y«m  will  find 
for  the  plaintifl,  U  70a  find  A»  niffered  any 
danuica  of  which  snch  faUdre  to  ezerdce  ordt- 
nary  care  was  the  proxtmate  eanae.  By  'proxi- 
mate canae'  la  meant  the  natoral  and  probable 
result  of  an  act,  and  that  that  ahonld  have  been 
foreseen  under  the  dntamatanceo." 

The  Instruction  Is  erroneona  In  leaving  it  to 
the  jury  to  determine  what  would  constitute 
ordinary  care.  The  regulation  of  the  com- 
pany for  the  Junction  station  to  be  announc- 
ed, and  the  announcement  of  the  necessity  for 
changing  cars  for  iwints  on  the  intersecting 
line,  was  reasonable)  and  constituted  the  full 
measure  of  the  carrler'B  duty  to  the  passen- 
gers. It  was  not  proper  to  leave  it  to  the 
Jury  to  say  whether  or  not,  if  that  regula- 
tion had  been  complied  with,  it  constituted 
ordinary  care.  The  flagman  testified  that  he 
made  the  annotmcement  of  the  necessity  for 
diange  of  cars,  and  the  Jury  may  bare  ac- 
cepted his  statement  an  true,  and  yet  found 
that  ordinary  care  required  a  special  notice 
to  the  plaintlfT  that  she  must  change  cars  in 
order  to  go  to  Heber  Springs.  The  instruc- 
tion ignores  the  real  point  at  issue  in  the 
case,  as  to  whether  or  not  the  announcement 
was  made  as  testified  by  the  flagman,  and  er- 
roneously leaves  it  to  the  Jury  to  determine 
whether  or  not  the  trainmen  bad  exercised 
orainary  care  '*to  apprise  plalntur  of  the 
Idace  she  was  to  leav«  its  train  and  catch  a 
train  on  another  road." 

Tor  that  error,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


CHAMBERS  et  aL  v.  CDNNINOHAM. 

(No.  237.) 

(Snprems  Court  of  Arkansas.    Harch  13,  1916.) 

1.  TJsuBT  *=sll7— SujfnciJENOT  or  Evidbnoe. 
In  an  action  to  foreclose  a  mortgage  on 
realty,  eridence  h«Id  insufficient  to  Bostain  the 
plea- of  oanry  aa  to  the  notes  representing  the 
Kcared  debt 

[Ed.  Note. — ^BV>r  other  caaea,  see  Usury,  Dec. 
Dig.  «=»117.1 

Z  BXZCITTOBS    AKO    AoinitlSTRATOBS   ^=>29(6) 

— AppomnaRT— Necxssitt  ot  Administba- 

now. 
The  appointment  of  an  administrator  by  the 
probate  court  is  condusiTe  of  the  necessity  fmr 
idministration. 

[Ed.  Note.— For  other  cases,  see  Executors 
ud  Administrators,  Cent  Dig.  i  181 ;  Dec.  Dig. 
^2»(5).l 

3.  ExKcoTOBS  Aim  AmamsTRATOss  «=3ll4  — 
AocBFTANOoe  or  AHiamanT  ow  Nots— Ai7< 

TBOKITT. 

Where  notes  and  a  mortgage  were  executed 
bj  a  debtor  and  bis  wife  to  the  creditor's  wld- 
•w  and  her  mm,  who  assigned  them  to  the  cred- 
itot'i  administrator,  the  maker  oould  not  in 
nie  administrator's  action  to  foreclose  the  mort- 
ttgt,  question  his  authority  to  accept  an  as- 
■(nment  of  the  notes. 

[Bd.  N«ta— BV>r  other  eases,  see  Execnton 
ud  Administrators,  Cent  Dig.  {{  46S,  466; 
Dec.  Dig.  «=»U4.1 

Appeal  from  Conway  Chancery  Court;  J. 
U.  Uartin,  Spedal  Chancellm. 


Action  tv  G.  Ifc  Ommingbam,  Jr.,  as  admin- 
istrator, against  3.  B.  Chambers  and  others. 
From  a  decree  for  plaintiff,  defendants  ap- 
X)eaL    Affirmed. 

Appellants  pro  sei  Sdlen  A  Sellem,  of 
MiHnUlton,  tot  appellse. 

McCULIiOCH,  C.  J.  l%is  is  an  action  In- 
stltoted  in  the  chancery  court  of  Conway 
county  by  6.  L.  Onnnlngbam,  Jr.,  as  admin- 
istrator of  the  estate  of  O.  L.  Cunningham, 
deceasod,  against  the  defendants,  J.  B.  Cham- 
bers and  others,  to  foreclose  a  mortgage  on 
real  estate.  The  mortgage  was  executed  on 
March  8,  1911,  by  J.  B.  Chambers  and  his 
wife  to  O.  li.  Cunningham,  Jr.  (indtvldually), 
and  tiis  mother,  M.  J.  Cunningham,  to  secute 
a  debt  of  $2,738.90  evidenced  by  five  promis- 
sory notes,  ea<ai  tot  the  sum  of  $547.78,  bear- 
ing Interest  at  the  rate  of  6  per  cent  per 
annum  from  date  tmtil  paid.  Subsequent  to 
that  date  letters  of  admtnlstratlon  <»  the  es- 
tate of  O.  Li  Cunningham,  Br.,  were  issued 
to  O.  L.  Cunningham,  Jr.,  and  said  notes 
were  by  the  payees  transferred  to  said  ad- 
ministrator. 

M.  J.  Cunningham  and  O.  U  Cunningham, 
Jr.,  are  the  widow  and  only  heir  ot  O.  L. 
Cunningham,  deceased,  and  it  is  undisputed 
that  said  notes  were  executed  to  them  by 
J.  B.  Chambers  in  renewal  of  certain  notes 
wliich  Chambers  had  previously  executed  to 
the  senior  Cunningham.  There  had  been  no 
administration  <m  tlie  estate  of  said  de- 
cedent at  the  time  of  the  execution  of  said 
notes,  but,  as  before  stated,  letters  of  ad- 
ministration were  issued  to  the  plaintiff  sub- 
sequent to  that  date  and  prior  to  the  com- 
mencement of  this  suit  The  evidence  shows 
that  there  was  no  indebtedness  of  the  es- 
tate of  Cunningham,  deceased,  except  a  small 
amount  of  household  expenses  whidt  had 
been  paid. 

The  defendants  challenge  the  authority  of 
the  administrator  to  sue  on  the  notes,  but 
the  principal  defense  oUerei  is  that  the  orig- 
inal debt  to  Cunningham,  St.,  was  usurious, 
and  that  these  notes,  being  executed  in  re- 
newal thereof,  are  likewise  void  on  account 
of  usury.  It  is  alleged  in  the  answer,  and 
the  testimony  ot  J.  B.  Chambers  tends  to 
prove,  that  the  original  indebtedness  to  O.  L. 
Cunningham,  Sr.,  was  evidenced  by  notes 
bearing  10  per  cent  interest  from  date  until 
paid,  and  that,  in  addition  thereto,  there 
was  an  oral  agreement  between  the  parties 
that  the  maker  of  the  notes  was  to  i>ay  in- 
terest at  the  rate  of  25  per  cent  per  annum. 
The  testimony  of  Chambers,  if  accepted  as 
true,  also  shows  that  the  notes  were,  in  fact 
paidL  He  testifled  that  he  began  dealing 
with  O.  Xj.  Cunningham,  Sr.,  In  the  early  part 
oif  the  year  1001,  and  executed  two  notes, 
payable  in  the  fail,  one  of  which  was  for 
$50,  and  the  other  for  1682.80;  also  that  he 
executed  a  new  note  on  January  14,  1902, 


C=9ror  otlMT  oaaaa  1 
184  S.W.— 4 


I  aam*  topic  and  KBT-NUUBBB  in  all  Xar-Mamberad  DicMta  and  Indaxw 

Digitized  by  LjOOQ  IC 


50 


184  800THWI5STBRN  HEPORTBR 


(Alk. 


for  $876.65,  and  another  note  on  March  17, 
1904,  for  $767.70,  and  another  on  January 
17,  190B,  for  $587.36.  He  claims  that  the 
last  two  notes  were  executed  for  accumulat- 
ed usurious  Interest,  and  that  he  had  paid, 
from  time  to  time,  more  than  enough  to  sat- 
isfy the  original  debt  and  lawful  interest. 

It  appears  from  the  testimony  that  some 
time  prior  to  the  year  1911,  O.  L.  Cunning- 
ham,  Sr.,  died,  leaving  his  widow  and  the 
plaintiff  as  his  sole  heir  at  law.  The  plain- 
ti£F  is  a  young  man,  and  luew  nothing  at  all 
about  the  afTairs  of  his  father,  but  In  going 
through  the  papers  found  the  notes  executed 
by  defendant  Chambers,  aggregating,  with 
accumulated  interest,  the  amount  of  the 
notes  in  suit.  The  old  notes  were  secured 
by  a-  mortgage  on  land  and  on  a  gin  outfit 
He  testified  that  be  conferred  with  Chambers 
several  times  about  the  payment  of  the  debt, 
and  that  Chambers  asked  for  time,  and  prom- 
ised to  make  payments  in  the  following  tall, 
but  failed  to  do  so.  Another  creditor  of 
Chambers  sued  out  an  attachment  and  levied 
it  on  the  gin  property,  and,  according  to  the 
testimony  of  plaintiff,  this  circumstance  was 
reported  to  him  by  Chambers,  who  stated 
that  the  property  belonged  to  the  Cunning- 
ham estate  by  reason  of  the  mortgage,  and 
that  it  was  their  duty  to  protect  it.  In  Feb- 
ruary, 1911,  Chambers  executed  to  young 
Cunningham  and  his  mother  a  bill  of  sale 
for  the  gin  outfit  at  an  estimated  price  of 
$1,500,  to  be  credited  on  the  old  indebted- 
ness, but  on  &Iarch  3,  1911,  the  gin  property 
was  reconveyed  by  Mrs.  Cunningham  and  her 
son  to  Chambers,  who  then  executed  the  new 
notes  now  In  controversy  for  the  amount  of 
the  original  debt  and  accumulated  interest 
The  old  notes  were  not  introduced  in  evi- 
dence, and  the  only  testimony  given  on  that 
subject  is  that  of  the  plaintiff,  who  testified 
in  general  terms  that  the  amount  of  the  new 
notes  was  the  aggregate  of  the  old  notes  and 
accumulated  Interest  He  denies  that  any- 
thing was  said  between  him  and  Chambers 
about  the  notes  being  usurious  until  after 
the  commencement  of  this  suit 

Chambers  testified  that  youug  Cunningham 
came  to  see  him  about  the  notes,  and  figured 
up  the  amount  to  be  $4,238.90,  that  be  Inr 
formed  Cunningham  of  the  usurious  charac- 
ter of  the  transactions  with  the  latter's  fa- 
ther, and  insisted  that  he  had  paid  all  that 
was  Justly  due,  and  asked  Cunningham  to  ac- 
cept the  new  notes  for  one-half  of  the  amount 
of  the  old  ones,  with  accumulated  interest, 
which  offer  he  said  was  declined,  and  that 
lie  then  executed  the  bill  of  sale  for  the  gin, 
and  subsequently  the  mortgage  in  controver- 
sy. There  Is  an  Important  inconsistency  in 
the  testimony  of  Chambers,  for  he  claims 
that  Cunningham  figured  up  the  notes  to  be 
$4,238.90,  and  insisted  upon  payment  of  the 
whole  sum,  e^ressly  refusing  to  accept  any 
less,  and  yet  the  fact  is  undisputed  tb^t  the 
new  notes  were  executed  for  amounts  ag- 
gregating only  $2,738.90.    The  consideration 


of  $1,500  for  the  bill  of  sale  of  (3ie  gin  outfit 
would,  if  deducted  from  the  amount  which 
Chambers  says  was  asserted  against  him, 
leave  the  amount  of  the  notes,  but  the  proof 
Is  that  the  gin  outfit  was  reconveyed  to  Cham- 
bers, so  that  credit  does  not  stand  on  the 
amount  of  the  indebtedness.  The  statement 
of  Chambers  to  the  eflTect  that  he  informed 
young  Cunnln^am  of  the  usurious  charac- 
ter of  the  old  indebtedness  is  corroborated 
by  the  testimony  of  his  wife  and  his  dangb- 
ter-In-law,  but  it  is  contradicted  by  the  tes- 
timony of  another  witness  who,  so  far  as  the 
record  shows,  has  no  Interest  in  this  con- 
troversy. There  is  also  in  the  record  the  tes- 
timony of  two  or  three  witnesses  who  say 
that  the  senior  Cunningham  during  his  life- 
time told  them  that  he  was  charging  Cham- 
bers 23  per  cent  Interest 

[1]  We  pretermit  any  discussion  of  the 
question  whether  or  not  the  testimony  of 
Chambers  was  rendered  Incompetent  because 
of  the  fact  that  It  related  to  transactions 
with  the  decedent.  Inasmuch  as  a  ruling  on 
the  motion  to  strike  it  out  was  not  pressed 
before  the  lower  court  Treating  the  testi- 
mony as  competent,  we  think  it  cannot  be 
said  that  the  finding  of  the  chancellor  was 
against  the  preponderance  of  the  evidence. 
Proof  of  the  fact  that  usury  was  actually 
charged  depends  wholly  on  the  testimony  of 
Chambers  himself  and  upon  the  additional 
testimony  of  two  or  three  parties  to  the  ef- 
fect that  Cunningham  told  them  that  he  was 
charging  Chambers  25  per  cent,  interest, 
which,  under  the  clrcunvstances  which  the 
witnesses  say  these  statements  were  made  by 
the  elder  Cunningham,  is  so  unreasonable  as 
to  be  entitled  to  very  little.  If  any,  credit. 
Now,  the  fact  that  Chambers  waited  until 
after  the  death  of  the  elder  Cunningham, 
and  in  the  meantime  executed  new  notes  for 
the  debt  without  saying  anything  about  the 
usurious  character  of  the  indebtedness,  is 
a  strong  circumstance  against  crediting  his 
testimony,  especially  when  he  claims  that  he 
had,  in  fact,  paid  a  sufficient  amount  to  the 
elder  Cunningham  to  discharge  the  Indebted- 
ness. The  chancellor  had  the  right,  after 
having  reached  the  conclusion  that  Cham- 
bers had  kept  silent  so  long  a  time  and  in 
the  meantime  executed  new  notes  without 
saying  anything  about  the  defenses  whlcb 
he  now  asserts  against  the  old  indebtedness, 
to  take  those  circumstances  to  the  discredit 
of  Chambers  in  weighing  his  testimony;  nor 
can  it  be  said  that  the  chancellor  erred  la 
reaching  the  conclusion  that  Chambers  had 
not,  as  he  claims,  said  anything  about  the 
usurious  character  of  the  indebtedness  to 
young  Cunningham  when  he  executed  the 
new  notea  Upon  the  whole  we  are  not  cou- 
vinced  that  the  plea  of  usury  is  established 
by  the  preponderance  of  the  testimony,  and 
it  therefore  becomes  our  duty  to  leave  the 
finding  of  the  chancellor  on  that  issue  ux»- 
disturbed. 

[2, 3]  In   answer   to  the   contenUoa   that 
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plaJntur  bas  no  ligbt  to  soe^  tar  the  reason. 
In  the  first  place,  tbat  there  being  no  Indebt- 
ediiees  of  tbe  estate  there  was  no  anthority 
for  the  iflsnanca  of  letten  of  admlnlBtratbm, 
and,  next,  that  the  administrator  had  no 
MtiioTitj  to  accept  an  assignment  of  the 
DOteii,  It  may  be  said  that  tbe  appcdntment 
of  tlie  administrator  by  the  probate  court 
was  condosire  of  the  necessity  for  adminis- 
tration (Stewart  v.  Smiley,  Administrator,  46 
Ark.  373),  and  that  the  detendants  are  not 
In  a  position  to  qnestion  the  authority  of  the 
administrator  to  aco^t  an  assignment  of 
the  notes.  The  notes  and  the  mortgage  were. 
In  fact,  executed  by  Chambers  and  wife  to 
Mrs.  Cnnnlngtiam  and  her  son,  and  they  as- 
^gned  them  to  thd  administrator,  and  the 
decree  protects  the  defendfint  from  any  fur- 
ther snlt  oa  tbe  debt. 

Finding  tlutt  the  finding  of  the  clianoeUor 
is  not  against  the  preponderance  of  the  evi- 
dence as  to  the  only  real  Issue  in  the  case,  it 
follows  that  the  decree  most  be  affirmed; 
and  it  is  BO  ordered. 


GAKDNEK  t.  FtRST  NAT.  BANK  OP  DB 

QUSJBN.    (No.  227.) 
I  Supreme  Coort  of  Arkansas.    Mardh  0,  1916.). 

t  Chattei.  Mobtoaqks  «s>1S8(1)— Abtibans' 

Lbens— PaioKtrr. 

The  artisan's  lien  created  by  Acts  1911, 
p.  296,  i  1,  thoagh  it  attacfaes  sabsegiMnt  to  the 
recordation  ot  a  chattel  mortgage  on  personal 
property  used  In  the  operation  of  a  mill,  is  prior 
to  nidi  mortgage  when  tlie  woric  for  wliich  the 
lien  is  claimed  was  necessary  to  permit  the  con- 
daet  of  the  business,  so  that  the  mortgagee  most 
htTe  contemplated  its  being  done  as  neceasaiy 
to  the  secnring  of  Ills  mortgage  Uen. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
sages,  Cent.  Dig.  «  228,  229,  231-236;  Dec 
Dig.  ^=»138(l).r 

2.  Lie:ts  9=>5— AaiiSAns'  LnitB— Charaotbb. 

Artisans'  liens  are  a  creation  of  the  com- 
mon law,  and  are  not  dependent  upon  statute 
for  their  existence. 

[Ed.  Note. — ^For  other  cases,  see  Iii«is,  Cent 
Dig.  {  25;   Dec.  Dig.  «s>5.] 

3.  MOBTOAGOCS   9=3151(3)— Mschanicb'    Liknb 

— Pmobitt. 

There  is  no  implied  authority  from  the 
mortgagee  of  real  property  to  construct  improve- 
ments thereon,  so  that  the  mechanic's  lien  for 
Rich  improvements  is  not  prior  to  the  recorded 
mortgage. 

[M.  Note.— BV>r  other  cases,  see  Mortgages, 
Cent  Dig.  U  332-336;  Dec.  Dig.  <g=>151(3).] 

Appeal  from  Circuit  Court,  Sevier  County: 
Jeff.  T.  Cowling,  Judge. 

Actlcm  by  A.  B.  Gardner  against  T.  J.  Har- 
?iU,  in  wbldi  the  First  National  Bank  of  De 
Qoeen  Intervened.  From  a  judgment  for  the 
intervener,  tbe  plaintiff  appeals.  Reversed 
and  rananded. 

T.  J.  Harvill,  the  owner  of  a  sawmill,  was 
Indebted  to  A.  B.  Oardner,  a  blacksmith  and 
n^heelwrl^t  and  horseshoer,  in  the  simi  of 
130.85  for  repair  work  on  a  wagon  and  shoe- 
ing horses.    He  ffled  an  itemized  account  of 


his  woUk  done  with  tbe  circuit  derk  witbln 
the  time  required  by  the  statnta  Tbesa.  be 
Instltated  this  acttcn  before  a  Justica  of  the 
peaoe  to  enforce  his  lien  against  the  property. 
The  First  Natl<Hial  Bank  of  De  Queen  filed 
an  Interveotton  claiming  the  ownership  of 
tbe  proper^  by  virtue  of  a  mortgage  execut- 
ed to  It  by  T.  J.  Harvill  befwe  tbe  work  was 
done  by  the  j^alntUT.  The  plaintiff  recovered 
Judgment  before  the  justice  of  tbe  peace,  and 
the  case  was  apjpealed  to  tbe  circuit  court 
The  facts,  briefly  stated,  are  as  follows:  T. 
J.  HarvUl  owned  and  operated  a  sawmllL 
In  connection  with  it,  he  used  some  log  wag- 
ons and  some  horses  and  mules.  Tbe  First 
National  Bank  of  De  Queen  had  a  mortgage 
on  the  wagons  and  horses  and  mules,  but  al- 
lowed Harvill  to  use  them  In  the  operation  of 
his  sawmill.  The  mortgage  was  duly  record- 
ed. After  this,  the  plaintiff,  Gardner,  who 
was  a  blacksmith  and  wheelwright,  made 
certain  repairs  on  the  wagons  and  shod  some 
of  the  horses  and  mules  which  were  engaged 
in  pulling  the  wagons.  The  mortgagee  did 
not  know  that  the  mortgagor  had  had  the  re- 
pair work  done  and  did  not  give  Its  specific 
consent  to  Its  being  done.  The  circuit  court 
held  that  the  bank  had  a  lien  prior  in  point 
of  time  to  that  of  Gardner  and  that  Its  lien 
was  sup«lor  to  Gardner's  lien.  Judgment 
was  thereon  roidered  in  favor  of  the  bank, 
and  the  plaintiff,  Gardner,  has  appealed. 

Garrison  &  Steel  and  B.  K  Isbell,  all  of 
De  Queen,  for  appellant 

HART,  J.  (after  stating  the  facts  as  above). 
[1,2]  Section  1  of  Act  324  of  the  General 
Acts  of  1911  provides  that: 
'  "Bladcsmiths,  wheelwrights  and  horseshoers, 
who  perform  work  or  labor  for  any  person,  if 
unpaid  for  same,  shall  have  an  absolute  Uen  on 
the  prodnct  of  their  lat>or  and  upon  all  wagtms, 
carriages,  implements  and  other  articles  repair- 
ed or  horses  or  other  animals  shod  by  them,  for 
all  snms  of  rncmey  due  for  su<A  work  or  labor 
and  for  any  materials  fnmislied  by  them  and 
used  in  such  product  repairs  or  shoeing." 

See  General  Acts  of  1911,  p.  298. 

Artisans'  liens  are  a  creation  of  the  com- 
mon law  and  are  not  d^wndent  upon  statute 
for  their  existence.  In  the  case  before  us, 
the  mortgagor  operated  a  sawmill,  and  the 
personal  property  in  the  controversy  In  this 
suit  whkdi  was  embraced  in  the  mortgage  to 
the  bank  was  used  by  him  in  the  operation 
of  the  mill.  He  used  them  as  a  means  of 
earning  the  money  to  pay  ail  tbe  mortgage 
debt  The  mortgagee  allowed  the  mortgagor 
to  keep  and  use  tbe  property  for  that  purpose 
It  was  necessary  that  the  ■w&gaaa  be  repaired 
and  that  the  horses  be  shod  in  order  to  be 
used  by  the  mortgagor  for  the  purpose  for 
which  they  were  allowed  to  remain  in  his 
possession.  In  stiort  the  recoa*d  discloses 
that  tbe  mortgagee  allowed  the  mortgagor  t)0 
keep  the  property  to  use  in  running  his  saw- 
mill, and  It  may  be  fairly  implied  that  such 
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use  of  Oie  veape^  was  contemplated  when 
the  mortgage  waa  executed.  Under  sadl  dr- 
cumstancee,  necessary  repairs  are  sniterlor 
to  the  Uen  of  the  mortgage  as  the  mortgagee 
bad  impliedly  authorized  them. 

The  role  is  well  stated  In  Hammond  ▼. 
Danlelson,  126  Mass.  294,  which  was  a  case  of 
a  lien  for  repairs  on  a  hack  left  In  the  posses- 
sion of  the  mortgagor  to  be  used  in  his  bnsi- 
ness.    In  that  case.  Gray,  G.  J.,  said: 

"A  lien  on  peraonal  property  cannot  inde«d 
be  created  without  authority  of  the  owner.  Hol- 
lingsworth  v.  Dow,  19  Pick.  [Mass.]  228;  Globe 
Works  T.  Wright,  106  Mass.  207.  But  in  the 
present  case  such  an  authority  must  be  implied 
from  the  facts  agreed.  The  subject  of  the  mort- 
gage is  a  hack,  that  is  to  say,  a  carriage  let  for 
hire,  described  in  the  mortgage  as  'now  in  use' 
at  certain  stables,  and  which,  as  the  parties  have 
agreed  in  the  case  stated,  the  mortgagor  retain- 
ed possession  of  and  used  agreeably  to  the  terms 
of  tlie  mortgage.  It  was  the  manifest  Intention 
of  the  parties  that  the  hack  should  continue  to 
be  driven  for  hire,  and  should  be  kept  in  a  prop- 
er state  of  repair  for  ttiat  purpose,  not  merdiy 
for  the  benefit  of  the  mortgagee,  but  for  that  of 
the  mortgagor  also,  by  preserving  the  value  of 
the  security  and  affording  a  means  of  earning 
wherewithal  to  pay  oS  the  mortgage  debt  The 
cose  is  analogous  to  those  in  which  coorts  of 
conmum  law,  as  well  as  of  admiralty,  tiave  held, 
upon  general  principles,  independently  of  any 
provision  of  statute,  that  liens  for  repairs  made 
by  mechanics  upon  yessels  in  their  possession 
take  precedence  of  prior  mortgages." 

To  the  same  effect,  see  Smith  t.  Stevens,  36 
Minn.  303,  81  N.  W.  S5 ;  Meyer  t.  Berlandl, 
36  Minn.  438,  40  N.  W.  618, 1  L.  B.  A.  777, 12 
Am.  St  Bep.  663 ;  Tucker  t.  Werner,  2  Misc. 
Bcp.  193,  21  N.  T.  Supp.  264;  Ruppert  t. 
Zang,  73  N.  J.  Law,  216,  62  Atl.  998 ;  Garr  v. 
Clements,  4  N.  D.  659,  62  N.  W.  640 ;  Watts 
v.  Sweeney,  127  Ind.  116,  26  N.  B.  680,  22  Am. 
St  Bep.  616. 

There  is  nothing  in  our  decisions  in  regard 
to  the  priority  <^  mortgages  over  mechanics' 
liens  which  conflict  with  the  rule  we  have 
here  announced. 

[3]  In  the  case  of  the  mortgage  of  realty 
there  can  be  no  implied  authority  from  a 
mortgagee  that  the  mortgagor  go  on  and  cre- 
ate a  Uen  fbr  erecting  new  buildings  or  Im- 
proving existing  ones  that  shall  take  prece- 
dence of  the  mortgage.  The  buildings  are  at- 
tached to  the  soil,  and,  as  soon  as  erected, 
become  a  part  of  the  realty.  Buildings  wliicfa 
are  repaired  are  a  part  of  the  realty  before 
the  repairs  are  made.  No  facts  exist  in  the 
nature  of  the  transaction  from  which  author- 
ity on  the  part  of  the  mortgagor  to  build  or 
to  repair  houses  can  be  Implied. 

The  doctrine  of  agency  implied'  from  cir- 
cumstances upon  which  the  decision  is  based 
was  recognized  by  this  court  in  Sheeks-Ste- 
phens  Store  t.  Bicbardson,  76  Ark.  282,  88  S. 
W.  963.  There  the  court  held  that  the  lien 
of  the  laborer  who  produced  the  crop  is  su- 
perior to  that  of  the  mortgagee  who  furnish- 
ed supplies  necessary  to  raise  the  crc^.  As 
part  of  the  reason  for  holding'as  it  did,  the 
court  said  that  one  who  takes  a  mortgage  on 


a  crop  to  be  thereafter  produced  mast  know 
that  It  requires  labor  to  produce  it,  and,  un- 
der the  statute,  laborers  have  liens  for  their 
work.  So,  nnder  the  drcomstances  of  this 
case,  it  was  contemplated  between  the  parties 
that  the  mortgagor  should  use  the  property 
in  his  tmsiness,  and  this  raised  by  implica- 
tion the  right  of  the  mortgagor  to  repair  the 
property  and  thus  render  it  fit  for  the  In- 
tended use,  as  such  action  on  his  part  waa 
for  the  benefit  of  all  concerned. 

From  the  views  we  have  expressed.  It  fol- 
lows that  the  Judgment  mnst  be  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


EMINENT  HOUSEHOIiD  OF  COLUMBIAN 
WOODMEJN   v.   HEWITT.      (No.  22X.) 

(Supreme  Court  of  Arkansas.    March  6,  1016.) 

1.  Ihsurance  ®=»719(1)— Fbateenai  Insxtb- 
AKCK  —  PoucT  —  FtrruBK  Ghanox  of  By- 
Laws. 

Where  either  the  benefit  certificate  itself  or 
the  constitution  and  by-laws  in  existence  at 
the  issuance  of  the  policy  contained  a  stipula- 
tion  for  future  changes,  they  might  be  made, 
and,  when  made,  applied  to  pre-existing  o(m- 
tracts. 

[Ed.  Note.— For  other  cases,  see  ■  Insurance, 
Cent  Dig.  i  1855 ;   Dec.  Dig.  <8=»719(1).] 

2.  INSUBAKOK  «=»789(1)  —  Fratkbnai,  Benk- 
FiciABT  Insurance  —  Pboof  o*  Injt7kt  — 
AxKHOKn  Bt-Laws. 

In  an  accident  benefit  certificate  or  policy 
issued  when  the  insurer's  by-laws  provided  a 
payment  of  $200  to  a  beneficiary  sufi^ering  a 
fracture  of  the  arm ;  reciting  its  issuance  in 
consideration  of  the  insured's  compUance  with 
the  by-laws  existing  or  tliereafter  I^ally  amend- 
ed, and  an  amendment  providing  tliat  in  the 
event  of  fracture  satisfactory  proof  should  be 
furnished  the  insurer,  and  tliat  satisfactory 
proof  in  such  case  should  be  taken  to  mean  an 
X-ray  photograph,  made  and  certified  to  by  the 
insurers  physician,  the  insured  was  required  to 
submit  to  an  examination  by  the  insurers  physi- 
cian and  to  furnish  an  X-ray  photograph  with 
his  proof  of  loss,  but  was  not  concluded  by 
the  fact  tliat  such  photograph  did  not  show  the 
fracture  claimed,  and  might  prove  that  fact  by 
any  other  competent  evidence^ 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  ii  1963,  1964;  Dec  Dig.  «=>780(1).J 

3.  IwsiJiBANCE  «=»819(4)— Fbaternai.  Bewem- 

CIASY    iNSfUBAlTCS  —  StrFTICIKNCT    OF     EVI- 
DENCE— Injubt. 

In  a  suit  on  an  acddeot  certificate,  evidence 
on  the  issue  of  the  fracture  alleged  to  have  been 
sustained  held  to  support  a  judgmoit  for  the 
msured. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  <S=»819(4).]  ^ 

Appeal  from  Circuit  Court  Howard  Coun- 
ty; Jeff.  T.  Cowling,  Judge. 

Action  by  A.  J.  Hewitt  against  the  Emi- 
nent Househc^d  of  Columbian  Woodmen. 
Judgment  for  plaintiff,  and  defendant  ap- 
peala    Affirmed. 

W.  A.  Boane,  of  Atlanta,  Ga.,  and  W.  CS. 
Bodgers,  of  Nashville,  for  appellant  I>.  b. 
Sain,  of  Nashville,  and  T.  J>.  Crawford,  of 
Little  Bock,  for  appellee; 
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HcOIJIiLOCH,  0.  3.  ApptiOant  Is  sued  on 
t  Ufe  and  accident  insiuranco  iwUcy  iasued  to 
appellee,  as  one  of  its  membera;  tbe  light 
of  aetian  In  tbe  case  being  baaed  on  an  acci- 
dental lnJiU7  alleged  to  bave  beoi  sustained 
by  appellee)  resulting  in  a  fractnre  of  one 
of  bis  arms.  Ibere  was  a  trial  of  tbe  Issoe 
befwe  a  faiy  and  a  verdict  in  faror  of  ap- 
pellee for  tbe  fall  amonnt  mentioned  in  the 
poUey  for  tbat  diaracter  of  ln]ai7- 

The  policy  was  Issued  to  appellee  in  tbe 
year  1908,  and  tbe  accidental  injury  is  allee- 
ed  to  bave  occurred  In  Febmary,  191S.  Ap- 
pellee adduced  tbe  testimony  of  himself  and 
two  or  three  physicians  who  treated  him,  to 
the  tfect  tbat  his  arm  was  fractoied.  The 
affidSTlts  of  the  physicians  were  sent  In  to 
appellant  wltb  the  proof  of  injury,  and  at 
tbe  request  cfC  appelant  the  appellee  sub- 
mitted to  an  X-ray  examination  by  a  pbysi- 
dan  designated  by  appellant,  and  fumhihed 
the  X-ray  photograph  as  a  part  of  the  Vfoot 
of  loss,  bat  the  photogiaidi  did  not  show  that 
there  bad  been  a  fracture.  Itie  physician 
who  made  the  X-ray  examinatlmi  testified 
that  there  was  no  etvldence  disclosed  by  the 
examination  that  there  had  been  a  fractnrei 

Appelant  defends  on  the  ground  that  there 
b  no  liability  unless  the  fracture  is  disclosed 
by  an  X-ray  examination  by  a  physician  of 
Itg  own  selection.  It  relies  for  this  defense 
opon  an  amendmoit  to  tbe  by-laws  enacted 
subsequent  to  the  date  of  the  Issuance  of  tbe 
policy  to  appellee.  Tte  benefit  certiflcate  or 
policy  recited  that  it  was  executed  in  con- 
sideration of  tbe  warranties  made  by  the  as- 
sured in  tbe  applicaticMi  and  his  compliance 
with  tbe  constitution  and  by-laws  of  the 
fraternity  "now  existing  or  bereafter  legally 
amended,  all  of  v^ch  •  «  *  ate  a  part 
of  this  eorenant"  The  original  by-laws  in 
force  at  tbe  time  of  the  issuance  of  the  policy 
to  ajHwllee  proTlded  that,  if  the  beneficiary 
tnffer  a  fractnre  of  the  arm,  he  should  be 
paid  tbe  sam  of  9200,  and  the  policy  oontains 
a  cormant  to  that  effect. 

At  the  annual  meeting  of  the  fraternity  in 
December,  1014,  the  by-laws  were  amended 
by  the  enactment  of  another  section  in  the 
following  langnage  (section  8,  art  xi): 

"In  the  event  of  fractnre  as  provided  in  this 
section  satisfactory  proof  thereof  shall  be  fnr- 
Buhed  the  sodety,  and  gatisfactory  proof  in  such 
ase  shall  be  taken  to  mean  an  X-rav  photo- 
craph  made  and  certified  to  by  a  physician  ae- 
lerted  by  the  Eminent  Medical  Director,  the  ex- 
pense incurred  in  connection  with  aach  proof  to 
be  paid  by  the  lociety." 

The  omstltation  and  by-laws,  as  set  forth 
tat  the  record  In  tbis  case,  contain  no  further 
reference  to  a  regnlranent  for  a  proof  of 
loss,  and  the  gnesttcm  of  liability  turns  upon 
tbe  owstractioD  of  the  amendment  quoted 
above.  Much  effort  is  devoted  by  counsel  to 
dlscosslon  of  tbe  question  whether  or  not  the 
amendment  can  be  given  a  retroactive  effect 
(0  as  to  axiply  to  a  contract  with  appellee  en- 
tcced  Into  prlw  to  the  «iactment  of  tbe 
•mwidmenf,    Xbe  view  we  take  of  (he  case 


in  construing  the  amendmoit  rendets  It  on- 
necessary  for  us  to  enter  Into  a  discuasloa  as 
to  how  far  a  fraternal  order  can  go  in  apply- 
ing amendments  of  the  by-laws  to  antecedent 
contracts  of  insurance  made  with  its  mem- 
bers. 

[1]  Tbe  autborittes  on  that  subject  are  not 
in  entire  accord.  It  seems  to  be  very  gen- 
erally settled  that,  where  either  the  policy  it- 
self or  tbe  by-laws  and  constitution  in  ex- 
istence at  the  time  of  the  issoanoe  of  the 
policy  ccmtaln  a  stipulation  for  future  cbaog- 
es,  they  may  be  made,  and,  when  made^  apply 
to  pre-ezlstlng  contracts.  But  some  of  the 
cases  limit  the  exercise  of  such  power  to  such 
changes  as  do  not  materially  affect  tbe  orig- 
inal contract  29  Cydopedia  of  Law,  72  et 
seq. ;  EYabemal  Unl<»  of  America  ▼.  Zelgler, 
14S  Ala.  287,  30  Sooth.  7S1;  Beyn<4ds  v. 
Boyal  Aicanum,  102  Mass.  160,  78  N.  B.  120, 
7  L.  B.  A.  (N.  8.)  11B4,  7  Ann.  Caa  776. 

[2,  S]  But  we  assume  for  the  purposes  of 
this  decision  that  the  change  in  the  by-laws 
was  autborlaed,  and  that  it  applied  to  the 
contract  with  appellee,  and  we  proceed  to  de- 
termine whether  or  not  the  proper  construc- 
tion  th^eof  defeats  appellee's  right  of  recov- 
ery. Tbe  contention  of  learned  counsel  for 
aiq;>ellant  Is  that  furnishing  an  X-ray  photo- 
graph showing  a  fracture  of  the  arm  is  a  con- 
dition precedent  to  the  right  of  recovery.  We 
do  not  so  interpret  the  langnage  of  the  con- 
tract, according  to  the  amended  by-laws. 
The  provi^on  undoubtedly  constitutes  a  re- 
quirement that  satisfactory  proof  of  the  in- 
Jury  be  furnished,  and  it  undertakes  to  de- 
fine what  satisfactory  proof  is.  According 
to  its  language  an  X-tay  photograph  is  de- 
fined to  be  satisfactory  proof,  but  it  does 
not  state  that  the  X-ray  examination  and  the 
photograph  thereof  must  show  the  fracture. 
This  is  an  important  distinction;  for,  if  it 
had  been  intended  to  make  the  right  to  re- 
cover depend  upon  the  fact  that  an  X-ray 
photograph  revealed  the  existence  of  a  frac- 
ture, then  it  could  have  been  expressed  in 
more  appropriate  language.  Tte  original 
by-law  and  tbe  policy  issued  pursuant  there- 
to contained  an  unconditional  provision  that 
In  case  of  a  fracture  of  the  arm  by  the  benefi- 
ciary he  should  be  entitled  to  the  payment  of 
$200.  The  language  of  that  section  stands 
unamended  by  the  subsequent  enactment, 
but  the  effect  of  the  new  provision  brought 
about  by  the  amendment  is  that  an  X-ray 
photograph  made  and  certified  by  a  physician 
selected  by  the  fraternity  should  be  furnish- 
ed as  a  part  of  the  proof  of  loss.  The  lan- 
guage used  does  not  Justify  us  in  holding  that 
the  proof  by  an  X-ray  photograph  was  in- 
tended to  be  exclusive  evidence  of  the  frac- 
ture on  the  merit  of  tbe  case.  Elspedally  is 
this  true  in  the  face  of  the  original  provision 
that  a  certain  stipulated  sum  should  be  paid 
In  tbe  event  of  a  fracture. 

We  think  the  proper  construction  Is  that 
the  undertaking  on  the  part  of  the  insurer 
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was  to  pay  the  emm  named  In  case  of  an  ao- 
ddental  fracture,  bnt  that  the  assured  most 
submit  to  an  examination  by  a  physician  se- 
lected by  the  fraternity,  and  an  X-ray  photo- 
graph furniiihed  with  the  proof  of  loss.  This 
does  not  exclude  any  other  proof  of  the  ex- 
istence of  the  fracture,  but  was  intended  as 
a  requirement  to  give  the  officers  of  the  fra- 
ternity an  opportunity  to  make  the  fullest  in- 
vestigation. The  assured  is  not  concluded  by 
the  fact  that  the  X-ray  photograph  does  not 
reveal  the  fracture,  bnt  Is  entitled  to  prove 
that  fact  by  any  other  competent  evidence. 
It  cannot  be  said  that  because  the  X-ray 
photograph  Is  required  as  the  satisfactory 
proof  of  loHs  that  the  assured  must  necessari- 
ly be  bound  .by  it.  The  contract  as  to  the 
form  of  proof  of  loss  under  a  policy  is  not  in- 
tended as  a  substitute  for  evidence  of  loss 
to  be  adduced  at  the  trial  of  an  action  to  re- 
cover the  amount  thereon.  Unless  the  con- 
tract itself  expressly  makes  the  right  of  re- 
covery depend  upon  the  existence  of  the  loss 
as  disclosed  in  the  proof  furnished,  the  as- 
sured has  the  right  to  resort  to  other  proof 
in  the  trial  of  bis  suit 

Our  conclusion,  therefore,  is  that  the  tact 
that  the  X-ray  photograph  fails  to  reveal 
the  existence  of  the  fracture  does  not  pre- 
clude recovery  on  the  policy,  where  the  as- 
sured complied  with  the  terms  by  submitting 
to  the  examination  and  furnishing  the  photo- 
graph, and  has  proved  his  injury  by  other 
competent  evidence.  The  issue  was  submitted 
to  the  Jury  upon  instructions  In  c<»formity 
with  this  view  of  the  law,  and  we  find  no  er- 
ror in  the  record. 

The  judgment  is  therefore  affirmed. 


SOUTHWESTEBN  SURETY  INS.  CO.  v. 

TERRY  et  al.    (No.  195.) 

(Supreme  Court  of  Arkansas.    Feb.  21,  1916.) 

Pbincifai.  and  Subett  «=»100(3)— liiABiurr 

— CONSTBUCTION    BONDS— "ALTEKATION"    OF 

Plans— DiscHABGK  ot  Subett. 

Where  a  construction  contract,  upon  which 
the  bond  was  based,  required  plain,  straight 
front  windows,  and  thereafter  the  contract  was 
altered  to  require  a  double  arcade,  and  it  was 
further  altered  to  require  a  wooden  basement 
floor  instead  of  concrete,  both  changes  being  at 
additional  expense  and  neither  being  possible  of 
completion  Independent  of  the  principal  contract, 
the  changes  were  a  material  alteration  of  the 
contract  such  as  to  discharge  the  surety  in  the 
absence  of  his  consent. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  g  163 ;  Dec.  Dig.  <8=>1(X)(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Alteration.] 

Appeal  from  Circuit  Court,  Pulaskt  Coun- 
ty;  Guy  Fulk,  Judge. 

Action  by  Adolphlne  Fletcher  Terry  and 
another  against  the  Southwestern  Surety 
Insurance  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed,  and 
cause  dismissed. 


This  appeal  la  from  a  Judgment  against  it 
as  surety  upon  a  contractor's  bond  for  the 
erection  of  a  six-story  building  for  appellees, 
the  owners,  upon  the  northwest  comer  of 
Main  and  Fourth  streets,  in  the  city  of  Uttle 
Rock. 

On  the  7th  day  of  December,  1911,  Adol- 
phlne Fletcher  Terry  and  Mary  Fletcher 
Drennan,  the  owners  of  the  property,  en- 
tered into  a  contract  with  the  Oklahoma 
City  Construction  Company  to  construct  a 
modern  six-story  fireproof  mercantile  boUd- 
ing  in  two  sections  or  units  thereon. 

The  portion  of  the  building  to  be  first  con- 
structed was  known  as  the  north  three  bays, 
being  about  60  feet  front  on  Main  street, 
which  was  required  to  be  completed  within 
aOO  working  days  from  the  delivery  of  the 
premises  to  the  contractor.  Hie  second  por- 
tion, the  south  two  bays  being  about  40  feet 
front  on  Main  street  and  adjoining  the  first 
portion,  was  to  be  completed  within  120  days. 
The  owners  bad  previously  entered  Into  a 
contract  of  lease,  with  the  Gus  Blass  Dry 
Goods  Company,  and  let  to  them  for  a  period 
of  years  the  building  they  then  occupied, 
which  was  on  the  site  where  the  new  build- 
ing was  to  be  erected  and  agreeing  to  erect 
a  modem  department  store  building  on  it 
and  the  adjacent  40  feet  to  the  south.  At 
the  time  possession  could  not  be  obtained 
of  the  south  40  feet  occupied  by  the  Pf elfer 
Clothing  Company,  necessitating  the  erection 
of  the  new  building  in  two  units,  the  first 
unit,  the  north  00  feet,  being  required  com- 
pleted without  regard  to  whether  possession 
oould  be  obtained  of  the  ground  for  the  build- 
ing of  the  second. 

The  Oklahoma  City  Gonstmctlon  Company 
on  the  IStb  day  of  December,  1911,  executed 
a  bond  to  the  owners  in  the  sum  of  $95,000 
for  the  faithful  performance  of  its  contract 
with  the  appellant,  the  Southwestern  Sure- 
ty Insurance  Company,  as  surety  thereon; 
the  condition  of  the  bond  being  as  follows: 

"Whereas,  the  said,  the  Oklabonui  City  C!on- 
struction  Company,  has  on  the  day  of  the  date 

of  these  presents,  executed  and  entered  into  a 
certain  contract  for  the  erection  of  certain 
buildings  in  said  contract  described,  which  con- 
tract is  hereto  annexed:  Now,  if  the  said  the 
Oklahoma  .City  Construction  Company  shall 
well  and  tr<^y  perform  and  fulfill  all  and  every 
the  covenants,  conditions,  stipulations  and  agree- 
ments in  said  contract  mentioned  to  be  per- 
formed and  fulfilled  and  any  alterations  and  ad- 
ditions to  said  contract,  provided  such  altera- 
tions and  additions,  if  any  such  be  made,  shall 
not  exceed  in  extra  cost  the  sum  of  $15,000,  we, 
the  said  surety,  hereby  expressly  waiving  all 
rights  to  be  notified  of,  or  by  any  further  act  to 
give  our  assent  to,  such  afterationB  and  addi- 
tions, and  acknowledging  ourselves  to  be  bound 
unconditionally  for  the  faithful  performance  of 
said  contract  and  of  such  alterations  and  addi- 
tions within  the  limit  of  said  contract  price  and 
of  such  extra  cost  aforesaid,  and  shall  keep  the 
said  Adolphine  Fletcher  Terry  and  Mary  Fletch- 
er harmless  and  indemnified  from  and  against 
all  and  every  claim,  etc.,  •  •  •  then  this  ob- 
ligation shall  be  void,  otherwise  the  same  shall 
remain  in  full  force  and  virtue." 


4=>7or  otbsr  caMi  im  same  topic  and  KKY-NtlMBXR  In  all  Kay-Numbered  Dlgtats  and  Indazes 
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After  tbe  oontracter  began  work  making 
tbe  fonndaUon  for  tbe  north  60  feet  of  tbe 
building,  he  had  to  suspend  because  of  litiga- 
tion with  the  Pfelfer  Olothiag  Cknnpany 
about  possession  of  the  site.  The  name  of 
the  contractor  was  clianged  to  D.  H.  Shenk 
Gonstmetlon  Company.  The  first  unit  or 
north  60  feet  of  the  baildlng  was  completed 
In  January,  1918,  and  fall  settlement  made 
with  the  contractor  therefor,  and  for  all 
extra  work  done  daring  the  month  of  March, 
1913.  Meanwhile  possession  had  been  ob- 
talned  of  the  remainder  of  the  site  and  work 
begun  upon  the  construction  of  the  second 
anlt  In  the  early  part  of  July,  1913,  D.  H. 
Shenk,  the  president  of  the  construotlcxi 
company,  contractor,  was  injured  while  en- 
gaged upon  another  building  In  tbe  city  and 
died  on  JTnly  2l8t  About  that  time  the  con- 
struction company  suspended  work  on  the 
building,  being  unable  financially  to  proceed 
with  it,  and  the  bond  company  was  notified 
and  requested  to  take  charge  and  complete 
tbe  work,  which  It  declined  to  do  and  the 
owners  thereupon  completed  same. 

This  suit  is  brought  by  the  ovmOB  against 
the  construction  ctmpany  and  the  bond  com- 
pany to  recover  the  damages  alleged  to  have 
been  caused  the  owners  by  the  contractor's 
abandonment  of  the  work  and  failure  to  com- 
plete the  contract  and  pay  off  and  discharge 
tbe  claims  for  liens  asserted  against  the 
building.  Tbe  contractor  did  not  answer, 
bat  the  bond  company  answered  denying  that 
the  contractor  had  abandoned  the  work  be- 
fore completion,  that  the  owners  made  de- 
mand upon  it  to  complete  the  building,  and 
that  it  had  refused  to  do  so,  and  alleged  it 
was  discharged  from  liability  as  surety  be- 
cause the  parties  had  changed  the  contract 
without  notice  to  it  for  the  construction  of  a 
six-story  baildlng  as  contracted  for  and 
erected  a  sevod-story  building  instead;  sec- 
ond, that  substantial  alterations  were  made 
in  the  work,  changing  the  original  contract 
in  a  material  manner  without  a  writtoi  or- 
der of  tbe  architect;  third,  because  the  Gus 
Blass  Dry  CKiods  Company  without  the  sure- 
ty's knowledge  or  assent  was  made  a  party 
to  the  contract;  fourth,  because  tbe  owners 
Lad  paid  the  contractor  more  than  85  per 
cent  of  the  value  of  tbe  work  as  it  progress- 
ed and  did  not  retain  the  16  per  cent  as  re- 
quired by  the  t«ms  of  the  contract  until  the 
final  completion  of  the  work;  and,  fifth,  be- 
cause the  alterations  and  additlims  had  been 
made  to  the  original  contract  which  were 
laigdy  in  excess  in  extra  cost  in  tbe  sum  of 
$15,000,  and  tbe  same  were  nmde  without  no- 
tice to  the  surety  and  without  its  consent. 

It  was  not  disputed  that  the  contractor 
abandoned  the  work  before  the  completion  of 
the  building,  that  the  owners  made  demand 
upon  the  bond  company  to  fioish  the  building 
which  It  refused  to  do,  and  thereupon  the 
owners  took  possession  and  completed  it,  and 
it  was  TlrtaaUy  undisputed  that  the  ooot 
tnctor  was. not  flnaiwially  able  to  pioceed 


with  the  work  at  the  time  of  its  abandon- 
ment. A  vast  amount  of  evidence  was  taken 
as  to  the  kind,  character,  amount,  and  value 
of  extra  work  performed  by  the  contractor, 
and  whether  such  work  amounted  to  altera- 
tions and  additions  to  the  principal  contract, 
or  was  Independent  and  additional  thereto 
not  contemplated  by  Its  terms;  also,  as  to 
whether  certain  work  was  solely  for  the 
benefit  and  convenience  of  the  Gus  Blass  Dry 
Goods  Company,  the  lessee,  and  not  Included 
within  alterations  and  additions  to  tbe  build- 
ing contract  The  bond  company  contended 
that  all  items  of  extra  work  were  such  In 
character  as  under  tbe  terms  of  the  building 
contract,  and  its  bond  amounted  to  altera- 
tions and  additions  to  the  contract  T^e 
owners  contended  that  less  than  $1S,000  of 
the  extra  work  was  of  such  character. 

The  evidence  as  to  the  correct  classifica- 
tion of  the  extra  work  done  by  the  contractor 
was  conflicting  as  to  many  items.  The  orig- 
inal contract  price  of  the  building  was  ?136,- 
355,  and  the  owners  had  paid  the  contractor 
to  the  time  of  Mr.  Shenk's  death  and  the 
abandonment  of  the  work,  $148,552.73,  and 
had  retained  under  the  terms  of  the  contract 
$6,705..30,  making  a  total  for  the  building  of 
?155,258.03,  showing  a  balance  of  518,903.03, 
paid  the  construction  company  over  and  above 
the  original  contract  price.  The  testimony 
also  shows  tliat  the  Gus  Blass  Dry  Goods 
Company,  lessee  Of  the  building,  took  ix)sses- 
sion  before  it  was  completed,  directed  a  num- 
ber of  changes  to  be  made  by  the  contractor. 
Independent  of  the  owners,  but  with  their  as- 
sent; that  other  changes  were  made  In  the 
original  plans  under  nn  agreement  with  the 
owners,  whereby  the  Blass  Company  and  the 
owners  were  to  pay  Jointly  the  expense  of  the 
change.  The  Blass  Company  was  charged 
with  about  ?9,000  for  extra  work. 

It  is  admitted  and  the  architect  allowed 
certain  items  of  the  account  of  the  con- 
tractor for  extras  as  being  alterations  and 
additions  to  the  building  contract  amounting 
to  the  sum  of  $14,257.97,  which  included  the 
raise  of  the  height  of  the  attic  on  the  sixth 
floor  to  a  seventh  story.  He  allowed  also,  of 
the  extras  claimed  against  the  owners,  cer- 
tain other  Items  In  the  sum  of  $5,046.87, 
classed  as  additional  or  separate  contracts 
with  tbe  owners  an  allowance  to  compensate 
the  contractor  for  time  lost,  etc.,  that  did  not 
involve  any  alteration  or  change  in  the  build- 
ing contract  He  allowed  thp  claim  of  the 
contractor  for  certain  other  extras  against 
the  Qua  Blass  Dry  Goods  Comi>any  in  the 
amount  of  $8,635.30.  Testimony  was  taken 
upon  each  Item  of  the  claim  for  extras. 

In  the  construction  of  tbe  building  on  the 
first  floor,  a  change  was  made  from  plate 
glass  show  windows  upon  the  property  line 
on  tbe  front  or  Main  street  side  to  an  arcade 
or  tile  floor  passage,  with  plnte  glass  walls 
across  the  front,  making  In  effect  a  double 
or  box  show  window  with  plate  glass  on  the 
Street  side,  and  plate  glMs  on  the  aide  aext 
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to  the  paasagewa^i  and  plate  glara  show 
windows  on  the  other  idde  of  the  passage- 
way, the  front  of  the  storerooms,  at  an  addi- 
tional cost  of  more  than  $4,000.  The  con- 
tract required,  and  the  spedflcatlons  provid- 
ed, for  a  cement  basement  floor  of  one  Inch 
thickness  of  Portland  cement  and  sand  in 
propOTtlon  on  top  of  a  five-Inch  thickness  of 
composition  of  Portland  cement,  coarse  sand, 
and  crashed  stone,  which  was  changed  to 
pine  lumber  on  a  three-Inch  base  of  composi- 
tion In  the  coDBtrnctlon,  at  a  cost  of  more 
than  $2,000.  These  changes  were  made  with 
the  assent  of  the  owners  at  the  suggestion 
of  the  lessee,  Ous  Blass  Dry  Goods  Company, 
which  agreed  to  pay  therefor. 
Other  facts  will  be  stated  In  the  opinion. 

J.  W.  &  J.  W.  House,  Jr.,  of  Little  Rock, 
for  appellant  W.  L.  A;  D.  D.  Terry  and 
Moore,  Smith,  Moore  &  Trieber,  all  of  Little 
Rock,  for  appellees. 

KIR6Y,  J.  (after  stating  the  facts  as 
above).  In  Snodgrass  v.  Shader,  113  Ark. 
429,  168  S.  W.  567,  the  law  relating  to  the 
discharge  of  a  surety  on  account  of  material 
alterations  in  the  terms  of  a  contract  made 
without  his  consent  was  declared  as  follows: 

"The  courts  have  long  held  that  any  material 
alteration  in  the  terms  of  a  contract,  wherebv  a 
surety  is  bonnd,  discharges  the  surety  if  he  has 
not  consented  to  the  change,  and  this  is  so  even 
if  the  alteration  be  for  the  benefit  of  the  sure- 
ty; for,  although  the  principals  may  change 
their  contract  to  suit  their  pleasure  or  conven- 
ience, they  cannot  bind  the  surety  thereto  with- 
out his  consent,  and,  as  the  new  contract  abro- 
gates the  old,  the  surety  is  discharged  from  all 
liability  unless  he  has  consented  to  the  altera- 
tion. O'Neal  V.  Kelley,  66  Ark.  660  [47  S.  W. 
400] ;  Singer  Oompany  v.  Boyette,  74  Ark.  601 
[86  S.  W.  673,  108  Am.  St.  Rep.  1041;  1 
Brandt  on  Suretyship,  §  429:  Hubbard  v.  Reilly 
[61  Ind.  Add.  19]  98  N.  E.  886:  Warren  v. 
Lyons  [152  Mass.  310,  25  N.  E.  721],  9  L.  R.  A. 
863;  Stem  v.  Sawyer  [78  Vt  5]  61  Ati.  36  [112 
Am.  St  Rep.  890,  6  Ann.  Cas.  356]:  MiUer  v. 
Stewart  9  Wheat  702  [6  L.  Ed.  189] ;  Penn  v. 
Collins,  6  Rob.  (Laj  213.  In  Berman  v.  Shel- 
by, 93  Ark.  479  ri26  S.  W.  124],  the  court  said : 
'For  a  surety  wiU  he  discharged  by  any  material 
and  unauthorized  alteration  of  his  contract,  and 
it  is  immaterial  that  the  principal  asaurMl  the 
obligee  that  the  alteration  would  not  affect  the 
original  o(»tract  or  that  he  failed  to  carry  out 
the  contract  as  altered.!  " 

The  bond  of  the  surety  herdn  permitted 
any  alterations  and  additions  to  the  con- 
tract not  exceeding  In  extra  cost  the  sum 
of  115,000,  and,  of  course,  the  surety  would 
be  bonnd  to  the  performance  of  it  so  long  as 
the  alterations  and  changes  made  did  not 
exceed  said  sum,  having  consented  in  ad- 
vance thereto. 

It  Is  conceded  that  alterations  and  changes 
within  the  meaning  of  the  contract  were 
made  In  the  said  sum  of  $14,257.97,  allowed 
by  the  architect  and  owners  for  extras.  It 
is  contended  by  appellant  that  the  construc- 
tion of  the  arcade  in  the  front  of  the  first 
floor  of  the  building.  Instead  of  the  straight 
show  windows,  and  of  the  wooden  floor  In  the 
bajsement.  Instead  of  the  cement,  as  provided 


In  the  contract,  were  altaratlans  vltliln  th« 
meaning  of  the  sare^s  bond,  and  Increased 
the  extra  cost  of  alterations  beyond  the  said 
sum  of  $16,000  consented  to  and  released  U 
from  liability  thereon.  Unquestionably,  the 
arcade  and  the  wooden  basement  floor  were 
not  provided  for,  nor  omtemplated  in  the 
making  of  the  contract  and  nndwilably  were 
both  constructed  by  the  cmtractor  In  the 
erection  of  the  building  at  the  extra  cost 
spedfled,  and,  although  It  was  done  at  the 
instance  ot  the  leasee  who  agreed  to  pay 
the  extra  cost  there<^  it  was  done  with  the 
assent  of  the  owner,  and.  If  It  was  an 
alteration  within  the  meaning  of  the  bond, 
which  with  the  others  raised  the  extra  cost 
in  excess  of  the  said  sum  at  $15,000,  re- 
leased the  surety. 

The  aiH^ellees  Insist  that  neither  were 
alterations  within  the  meaning  of  the  con- 
tract but  in  effect  independent  and  addi- 
tional nAtracts  within  the  doctrine  announc- 
ed by  many  cases  of  other  jniisdlctiona  cited, 
and  our  own  case  of  Hinton  v.  Stanton,  112 
Ark.  207,  165  &  W.  299.  In  this  case  the 
court  said: 

"The  test  of  materiality  of  the  change  [of  the 
building]  is  this:  'Could  the  owner  have  made  a 
separate  contract  for  the  porte  cochere  and 
could  that  contract  have  been  performed  with- 
out •  •  •  changing  the  contract  which  Mor- 
ris had  made,  and  upon  which  appellee  was  sure- 
ty? If  this  could  have  been  done,  then  the  con- 
tract for  the  porte  cochere  is  an  additional  con- 
tract and  not  a  change  in  the  original  con- 
tract' " 

In  Fallerton  Lomber  Co.  ▼.  Gates,  89  Ma 
App.  204,  the  court  said: 

"Without  pretending  to  state  a  rale  applicable 
to  all  cases,  we  will  say  that  where  the  different 
matter  does  not  consist  of  a  change  of  that  pro- 
vided for  or  contemplated  by  Uie  contract,  out 
is  something  additional  not  included  in  the  con- 
tract then  It  is  an  independent  transaction." 

The  undisputed  testimony  shows  that  the 
arcade  could  not  be  constructed  lnd^>endent- 
ly  by  another  contractor  during  the  progress 
of  the  work  of  construction  of  the  building 
nor  the  building  completed  wltbont  the  coa- 
structlon  either  of  the  straight  show  win- 
dows spedfled  or  the  substituted  arcade  con- 
sented to,  and  also  that  the  putting  in  of  the 
wood  or  plank  floor  instead  of  cement.  In 
the  basement  was  a  change  or  alteration  of 
the  floor  construction  required  by  the  con- 
tract and,  although  It  was  shown  the  wood- 
en floor  oonld  have  been  constructed  by  an- 
other contractor  after  the  cement  floor  was 
flnished  in  accordance  with  the  specifications, 
it  could  not  have  been  done  without  tearing 
up  and  reconstructing  the  floor,  and  the 
contract  called  fOr  a  floor  constructed  in 
the  basement  by  the  contractor,  and  could 
not  have  been  performed  without  the  oon- 
Btmctlon  of  the  floor  required  by  the  specifi- 
cations, or  one  of  some  other  kind  agreed 
upon.  The  change  from  cement  to  wood  was 
necessaxlly  therefore  an  alteration  within 
the  meaning  of  the  contract  permitting  alter- 
ations not  to  exceed  in  cost  the  sum  of  $15,- 
000,  as  was  likewise  the  building  ot  the  show 
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windows  1a  aieade  s^le,  ratber  than  wltli 
Etniight  front  effect  Neuwlrth  ▼.  Moyddl, 
188  Mo.  Apik.  487,  174  S.  W.  207. 

In  the  court's  vieir  of  the  case  as  already 
expressed,  it  bectnnes  mmeoeaaaiy  to  de- 
termine the  BOTeral  other  qnestlons  raised. 
Said  material  alterations,  not  having  been 
consented  to  by  the  sorety,  discharged  It; 
ind  the  judgment  Is,  accordingly,  reversed, 
tnd  the  cause  dismissed. 


MOBOAN  BNGINBERING   OO.   v.   OACHB 

RIVBB  DRAINAGB  DIST.  et  aL 

(No.  224.) 

(Supreme  Oonrt  of  Arkansas.    March  6,  1916k) 

1.  Dauns  •3»2(1)  —  Estabushmkrt  or  Dib- 
TBICT— Vauditt— Debcbiption. 

Acta  Idll,  p.  1215,  {  1,  of  which  establlBhes 
•  dtainags  and  levee  distnct  with  territory  as 
fixed  by  the  description  therein,  which  descrip- 
tion did  not  close  Uie  boundaries  of  the  district 
witfaoct  doing  violence  to  the  plain  and  unequiv- 
ocal language  of  the  statute,  was  void  for  want 
of  a  definite  description  of  the  boundaries. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  {  17;  Dec.  Dig.  «s>2(l).] 

2.  CORBTITUCTORAI.  Law  <8=s>70(l)— STATirrBS 
— UNCKBTAnrrr— OOBMcTioif  bt  CJoubts. 

In  snch  case,  where  there  was  nothing  to 
indicate  that  the  defective  description  was  a 
mere  clerical  misprision,  the  court  was  not  jns- 
tified  in  ignoring  the  language  actually  used  and 
Id  sabatitnting  entirely  different  words  and  fig- 
nes,  as  the  description  of  the  district  was  a 
legislative,  and  not  a  judicial,  function. 

[Ed.  Note. — For  other  cases,  see  Constitntion- 
il  Law,  Cent.  Dig.  H  129,  132,  137 ;  Dec.  Dig. 
«=»70(1).] 

3.  Appeai.  and  Ebbob  «=3ll05(D  —  Law  of 

GASB  —  CONSTBVCTION  OF  FoBMEB  DlBPOSI- 

Tiow  — New  IsstncB— "Fubtheb  Pboceed- 

IHG." 

In  a  contractor's  action  to  enforce  war- 
nuts  issued  by  a  drainage  district,  in  which 
ludowners  intervened,  contesting  the  claim  on 
the  ground  that  the  amonnt  claimed  was  exces- 
lire,  and  that  under  a  repealing  act  the  contrac- 
tor could  only  recover  upon  a  quantum  meruit, 
vithont  challenging  the  validity  of  the  drainage 
^strict,  and  where  on  appeal  by  both  parties 
the  Supreme  C!onrt  Iteld  that  the  recovery  should 
be  measured  by  the  contract  and  not  on  a 
qauitum  meruit  and  reversed  and  remanded  for 
"farther  proceedings  in  accordance  with  the 
opiDion,"  the  language  "further  proceedings" 
eoDtempIated  a  new  trial  <mi  the  issnes  that 
Digfat  be  presented,  and  did  not  foreclose  in- 
Oniry  into  the  validity  of  the  contract  foUow- 
bi^  the  invalidity  of  the  act  establisliing  the  dis- 
trict, as  the  language  on  the  former  appeal  was 
lot  applicable  to  the  changed  issues. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4661;  Dec.  iMg.  «=» 
1196(1).] 

i  Appeai.  and  Ebbob  4=»119Q(1)  —  Subse- 
quent Appeal — Law  or  Case. 
The  law  of  a  former  appeal  Is  binding  and 
b  the  law  of  the  case  where  the  testimony  on  a 
Kcond  trial  is  substantially  the  same  as  on  the 
*nt  trial. 

_tEd.  Note. — ^For  other  cases,  see  Appeal  and 
&ror,  C!ent  IMg.  I  4661;  Dec.  Dig.  <8=» 
U86(l).] 


6.  CoNnxrunoNAi.  Law  «b»29(K1)  — Dbairs 
«=92(1)  —  EuiNBinr  DoHAiH  «=>71  —  Dub 
Pbocebs  ot  Law— Dbainage  Law— Cuba - 
TivE  Act  —  Takiho  Pbopebtt  WiTHotn 

OoMFKNSATIOIf. 

Acts  1911,  p.  1245,  establishing  a  drainage 
and  levee  district,  being  invalid  for  want  of  a 
definite  description  of  the  boundaries  and  con- 
tracts by  the  ^strict  bdng  void,  the  defect  could 
not  be  cured  by  Acta  1918,  p.  512,  purporting 
to  abolish  the  district  and  directing  a  levy  upon 
the  lands  intended  to  be  benefited  for  the  prelim- 
inary expenses  incurred  under  the  contract  with 
plaintifr,  as  it  was  not  within  tlie  power  of  the 
Legislature  to  validate  contracts  of  the  district 
or  to  make  the  preliminary  expenses  incurred 
under  such  void  contracts  liabilities  against  the 
land  included  in  the  proposed  district  as  to  do 
so  wonld  be  a  taking  of  property  of  the  owners 
without  due  process  of  law  and  without  com- 
pensation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §5  871,  874,  875;  Dec.  Dig. 
*=»290(1)  •  Drains,  Cent  Dig.  f  17 ;  Dec.  Dig. 
<Ss>2(l) ;  Eminent  Domain,  Oent  Dig.  8i  ISO- 
187 ;   Dec.  Dig.  «=>71.] 

Appeal  from  Circuit  Court  Craighead 
Ctoimty;  3.  V.  Gantney,  Jodga 

Action,  by  the  Morgan  Engineering  Com- 
pany against  the  Cache  River  Drainage  Dto- 
trlct  and  othera.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

See,  alsok  172  S.  W.  1020. 

T%e  Legislature  of  1911  passed  an  act 
creating  the  Cache  River  drainage  district 
(Act  No.  457,  Acts  of  1011,  p.  1245),  section  1 
of  which  provides: 

"A  drainage  and  levee  district  Is  hereby 
*  *  *  established  in  the  counties  of  Craig- 
head, Jackson,  and  Lawrence  to  consist  <k  and 
contain  all  that  territory  in  said  counties  in- 
cluding and  bounded  by  the  following  lines: 

"Commencing  at  the  north  boundary  line  of 
Gralghead  county  at  a  point  where  section  line 
betwe«t  sections  3  ana  4  intersects  the  said 
boundary  lines;  thence  south  on  sold  section 
line  between  sections  S,  4,  and  9,  and  10,  10 
and  IS,  21  and  22,  28  and  27,  S&  and  84,  town- 
ship lo  north,  range  3  east,  to  where  it  intersects 
the  south  boundary  line;  thence  west  on  said 
township  line  to  the  northeast  comer  of  section  1, 
township  14  north,  range  2  east;  thence  sou^ 
on  range  line  to  south  line  of  section  18,  town- 
ship 14  north,  range  3  east ;  thence  east  1  mile 
to  the  southeast  corner  of  section  18;  thence 
Konth  on  section  line  betwen  sections  19  and  20, 
29  and  30,  81  and  32,  to  the  south  township 
line:  thence  west  on  said  township  line  to  St 
Louis  Southwestern  Railroad  Company ;  thence 
in  a  southwesterly  direction  along  said  railroad 
to  the  sontheast  comer  of  section  12,  township 
13  northj  range  2  east;  thence  west  on  south 
section  line  of  said  section  12,  and  on  section 
lines  between  sections  11  and  14,  10  and  15,  9 
and  16,  8  and  17  and  18,  to  where  it  intersects 
range  line  between  ranges  1  and  2;  thence 
south  on  said  range  line  to  south  boundary  line 
of  Craighead  county ;  thence  west  on  south 
boundary  line  of  Craighead  county  to  the  south- 
west comer  of  said  county ;  thence  west  on  the 
sooth  boundary  line  of  township  13  to  range 
line  between  ranges  2  and  3,  Jackson  county; 
thence  north  on  said  range  line  intersecting  the 
boundary  line  between  Lawrence  and  Jackson 
counties,  to  the  St.  Louis,  Iron  Mountain  dt 
Southern  Railway  Company ;  thence  in  a  north- 
easterly direction  with  the  railroad  to  where  it 
intersects  township  line  between  townships  15 
and  16  N.  R.  L.  east,  in  Lawrence  county; 
thence  east  on  said  township  line  to  the  north- 
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west  comer  of  Craighead  comity;  tbence  east 
on  the  north  bonndary  line  of  said  Craighead 
coanty  to  the  point  of  beginning." 

The  board  of  directors  of  the  district  en- 
tered Into  a  contract  with  the  appellant  to  do 
the  en^neerlng  work  for  the  district.  The 
appellant  entered  upon  the  worli  under  this 
employment  and  continued  as  the  engineer 
of  the  district  until  the  general  assembly  of 
1913  repealed  the  act  of  1911  referred  to 
above.  See  Acts  1913,  p.  512.  The  appellant 
held  warrants  for  Its  services,  issued  by  the 
board  of  directors  on  the  treasurer  of  the  dis- 
trict for  the  aum  of  115,652,  which  it  present- 
ed to  the  coanty  court  of  Craighead  county, 
pursuant  to  the  provisions  made  by  the  re- 
pealing act  of  1913.  It  set  up  its  contract, 
alleged  that  it  performed  the  work,  which 
had  been  liquidated  by  the  issuance  to  it  of 
the  warrants  oovertng  the  sum  above  clalmr 
ed,  and  asked  that  these  warrants  be  allowed 
and  paid. 

Certain  landowners  intervened  and  con- 
tested appellant's  claim  on  the  ground  that 
the  amount  claimed  under  the  contract  was 
excessive,  and  that  under  the  repealing  act 
appellant  could  only  recover  upon  quantum 
meruit.  The  county  court  reduced  appellant's 
claim,  and  it  appealed  to  the  circuit  ooort. 
The  case  was  there  tried  before  a  Jury,  and 
from  a  Judgment  rendered  in  the  circuit  court 
both  parties  appealed  to  this  court.  So  this 
is  the  second  appeal.  Morgan  Unglneering 
Co.  V.  Cache  River  Drainage  District,  172  & 
W.  1020. 

On  the  former  appeal  we  stated  the  issues 
between  the  respective  parties  as  follows: 

"It  is  the  contention  of  the  drainage  district 
that  under  the  terms  of  the  repealing  act  the 
engineering  company  could  recover  only  snch 
compensation  as  the  jury  might  find  reaaniable ; 
on  the  other  hand,  the  engineering  company  con- 
tends that  its  oompenaation  should  be  measured 
by  the  terms  of  the  contract,  and  that,  having 
done  all  of  the  preliminary  work  required  under 
the  act,  it  was  entitled  to  recover  from  the 
drainage  district  2  per  cent,  of  the  estimated 
cost  of  construction  of  the  whole  work." 

We  held  on  the  former  appeal  that  the  com- 
pensation of  the  appellant  should  be  meas- 
ured by  the  terms  of  the  contract,  and  not 
upon  quantum  meruit  The  court  reversed 
and  remanded  the  cause  for  errors  in  tlie 
trial  court's  instructions,  whi(di  resulted  in 
an  erroneous  verdict.  In  the  opinion  we 
prescribed  the  correct  role  for  ascertaining 
the  amount  due  appellant  and  remanded  the 
cause  for  "further  proceedings  in  accordance 
with"  the  opinion. 

On  retrial  the  interveners,  by  leave  of  the 
court,  filed  additional  exceptions  to  the  claim 
of  appellant,  setting  up  that  the  original  act 
creating  the  drainage  district  was  void  for 
uncertainty.  In  that  the  metes  and  bounds  set 
forth  In  the  act  did  not  describe  any  par- 
ticular territory ;  and  the  interreners  alleged 
that  the  board  of  directors  therefore  had  no 
authority  to  enter  into  a  contract  with  the 
engineering  con^any,  and  that  consequently 
there  was  no  lien  existing  on  the  lands  of  the 


interveners,  and  that  the  Leglslatnre  bad  no 
power  to  fix  a  lien  on  the  same. 

Snbetantially  the  same  teattmony  was  ad- 
duced at  the  last  trial  as  in  the  first,  and  ta 
addition  Morgan,  an  expert  engineer,  testifled 
in  part  as  follows: 

"The  description  of  the  boundaries  of  the 
Cache  Biver  drainage  district,  as  given  in  Act 
No.  457  of  the  Si>ecial  Acts  of  1911,  contains 
a  typographical  error  in  this  way:  The  act 
states:  Thence  west  on  south  boundary  line  of 
Craighead  county  to  the  southwest  comer  of 
said  county;  thence  wet^  on  the  south  bound- 
ary line  of  township  l8  to  range  line  between 
ranges  2  and  3,  Jackson  county.'  Now  that 
figure  '3' —  If  tne  figure  *8'  were  read  a  figure 
'1,'  the  entire  deseriptitHi  woold  be  made  intel- 
ligible, because  the  act  reads  further:  Thence 
north  on  said  ranee  line  intersecting  the  bound- 
ary line  between  TiSwrence  and  Jackson  coun- 
ties'— which  call  would  be  properly  carried  out 
by  changing  the  figure  "8'  to  a  figure  '1,'  bat  it 
is  not  properly  carried  oat  by  leaving  the  figrure 
"S,'  because  in  the  latter  case  the  line  is  carried 
to  a  point  that  does  not  touch  Lawrence  county." 

He  was  asked,  "What  county  would  it 
toudi?"  and  answered,  "Independence 
county." 

The  appellant  presented  the  following  re- 
quests for  declarations  of  law: 

"First.  Tliat  all  matters  and  questions  which 
were  made  or  might  have  been  made  on  the  for- 
mer triid  cannot  be  properly  made  here,  but 
that  this  proceeding  must  relate  solely  to  mat- 
ters left  open  by  the  opinion  of  the  Supreme 
Court  y 

"Sec<»d.  That  the  act  of  1918,  repealing  the 
act  creating  the  Cache  Biver  drainage  district 
is  more  than  a  curative  act  and  is  in  fact  a 
legidative  levy  against  the  lands  included  in  the 
assessment,  and  that  such  a  levy  is  valid   re- 

fardless  of  any  imperfection  or  infirmity  in  the 
escription  in  the  original  act" 

The  court  refused  these  requests,  and,  over 
the  objection  of  appellant,  made,  among 
others,  the  following  findings  of  fact: 

"Third.  The  act  of  1911  is  void  for  uncer- 
tainty. 

"Fourth.  There  Is  nothing  in  the  repealing 
act  which  in  any  manner  attempts  to  cure  any 
defect  in  the  original  act" 

— and  declared  the  law  to  be  that  the  act 
creating  the  Cache  River  drainage  district 
"is  void  for  failure  to  define  the  boundaries 
of  the  district  with  certainty,  and  that  the 
act  of  1913,  repealing  the  above-mentioned 
act  does  not  cure  the  uncertainty  of  said 
original  act"  and  rendered  a  judgment  in 
favor  of  the  appellees,  from  which  aniellant 
has  duly  prosecuted  this  appeal. 

Allen  Hughes,  of  Memphis,  Tenn.,  for  ap- 
pellants. Hawthorne  ft  Hawthorne,  of  Jones- 
boro,  and  D.  K.  Hawthorne^  of  little  Rock, 
for  appellee. 

WOOD,  J.  (after  stating  the  fticts  as 
above).  [1]  1.  In  Its  ^[rfnion  the  learned 
trial  court  states  as  follows: 

"The  act  of  1911  is  void  for  want  of  a  definite 
description  of  the  boundary  of  said  district     An 
examination  of  the  public  maps  and  surveys  of  i 
the  state  will  show  that  there  is  no  possible  cer- 
tain way  of  closing  the  boundaries  of  said  dis- 
trict without  doing  violence  to  the  plain  and  un-   i 
equivocal    words    used    in    the   statute.      It    is  ' 
doubtful  whether  it  was  intended  by  the  statute 
to  use  as  a  boundary  the  range  line  between  2  '■ 
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and  3  in  Jacksos  comity,  2  and  1  in  Jackatm 

<»aiit7,  or  1  eaat  and  1  w«Bt,  betwesn  Jfackson 
tod  Craighead  counties.  It  is  certain  that  if 
the  range  Une  between  2  and  3  in  Jackson  conn- 
t7  is  followed  north  that  no  point  on  the  Iron 
Sioimtaiii  Railway  can  be  reached.  It  foUowa 
that  the  attempted  description  of  the  drainage 
district  ia  void  for  uncertainty.  Therefore  no 
act  or  contract  of  the  directors  would  hare  any 
raHdity.  Tlie  repealing  act,  treated  as  a  cura- 
tire  act,  does  not  attempt  to  make  certain  the 
boimdariea  of  Uie  district,  and  as  a  curative 
act  can  do  no  more  than  cure  irregularities. 
The  Lc^rislatnre  would  be  without  power  to  cre- 
ate a  drainage  district  having  no  boimdaries; 
therefore  the  repealing  ttct  would  not  core  the 
Toid  act  referred  to." 

These  ctmclusiODS  of  the  learned  trial  Judge 
are  correct,  and  we  hereby  adopt  and  approve 
them  as  oar  own. 

In  FerreU  v.  Keel,  105  Arli.  380-392,  161 
S.  W.  269,  274,  this  court  had  under  review 
an  act  creating  a  certain  levee  district,  in 
which  the  tmondarles  of  the  district  were  not 
any  more  accurately  defined  than  they  are 
In  the  present  case.    In  that  case  we  said: 

"We  understand  the  law  to  be  that,  when  the 
Legislature  creates  a  levee  or  other  improve- 
ment district,  it  must  de6ne  its  boundaries  with 
certainty,  or  provide  for  the  same  being  done  by 
some  other  agency.  The  Legislature  undertook 
to  define  the  limits  ol  this  district  We  have 
carefully  considered  the  act  and  hold  that  it 
fails  to  define  the  limits  oi  the  district  with 
auffident  certainty  to  detemdna  what  lands  are 
included  therein." 

Then,  after  setting  out  the  defects,  the 
court  oontinnes: 

"Riere  are  other  defects  in  the  description, 
but  we  do  not  discuss  them,  as  those  already 
mentioned  are  sufficient  to  defeat  the  act  for  un- 
certainty in  the  description  of  the  territory  pro- 
posed to  be  embraced  therein.  We  hold  the  act 
invalid  for  this  reason." 

So  here. 

[2]  Ooonsel  for  appellant  says: 

The  act  calls  for  the  range  line  between  2 
and  3  running  to  south  line  of  Lawrence  coun- 
t;.  Hat  line  does  not  run  to  the  monument 
named.  No  range  line  between  3  and  any  other 
township  whatever,  and  no  range  line  between 
2  and  any  other  township  whatever  except  1 
would  reach  the  south  Une  of  I^awrence  county. 
No  other  range  line  in  the  district  would  do 
ao.  We  cannot  make  the  call  mean  anything 
without  making  it  mean  the  range  Une  between 
1  and  2,  and  so  construed  it  harmonizes  with 
the  remainder  of  the  description." 

To  make  such  a  radical  change  in  the  lan- 
goage  of  an  act  of  the  Legislature  as  is  here 
pointed  ont  In  order  to  make  certain  the 
description  of  the  boundaries  of  an  improve- 
ment district  is  purely  a  legislative,  and  not 
a  judicial,  function.  There  is  nothing  to  in- 
dicate that  the  defective  description  was  a 
mere  (derical  misprision,  and  we  find  no  au- 
thority in  any  of  the  canons  of  construction 
that  would  justify  na  in  substitnting  entirely 
different  words  and  figures  for  those  actually 
used  by  the  Legislature  in  order  to  effectuate 
what  we  might  conceive  to  be  the  l^slatlve 
purpose.  To  do  so  would  be  to  ignore  the 
langtiage  actually  employed  by  the  Leglsla- 
tnre  and  to  substitute  therefor  our  own. 
The  intention  mnst  be  gathered,  mainly,  from 
the  langnag*  of  the  act  Itself.    State  t.  Lan- 


cashire In&  Oa,  66  Ark.  466,  472,  61  B.  W. 
683,  45  L.  B.  A.  84S. 

[3, 4]  IL  In  reversing  tlie  case  on  the  for- 
mer appeal  we  said: 

"The  court  should  have  taken  proof  of  the 
value  of  the  services  under  the  contract  which 
had  been  performed  by  the  engineering  company 
at  the  time  tiie  repealing  act  was  passed  and 
should  have  found  for  the  engineering  company 
for  that  amotmt"  « 

Coimsel  for  appellant  contends  that  the 
circuit  court  was  foredoaed,  on  the  last  trial, 
by  the  above  langdage,  txpm  inquiring  into 
the  vaUdlty  of  the  contract,  because  such 
language  was  an  adjudication  of  the  binding 
effect  of  the  contract,  and  that  appellees  are 
botmd  by  the  above  language  under  the  doc- 
trine that  such  language,  whether  right  or 
wrong,  waa  the  "law  of  the  case."  And  he 
dtes  numerous  authorities  upon  which  lie 
relies,  among  others,  the  following:  Scott  v. 
Fowler,  14  Ark.  427;  Yell  v.  OuUaw,  14  Ark. 
621 ;  Hollingsworth  v.  McAndrews,  70  Ark. 
185,  95  S.  W.  485;  National  Surety  Co.  v. 
Long,  85  Ark.  158, 107  S.  W.  384 ;  BaUway  v. 
York,  92  Ark.  654,  123  S.  W.  376;  Lewis  v. 
Jones,  97  Ark.  147,  133  S.  W.  596. 

Theee  dedi^ons  but  announce  and  adhere 
to  the  role  that  where  an  issue  has  been 
raised  in  the  court  below  and  haa  I)een  finally 
adjudicated  <io.  appeal  to  the  Supreme  Court, 
the  same  Issue  cannot  be  reopened  on  another 
trial  in  the  circuit  oourt,  and  that  where  a 
cause,  on  the  former  appeial,  is  reversed  and 
remanded  for  a  new  trial,  if  there  was  not 
any  material  change  in  the  second  trial  from 
the  testimony  and  facts  established  in  the 
first  trial,  the  principle  of  law  announced  as 
applicable  to  those  facts  in  the  first  trial 
must  also  prevail  in  the  second,  even  thouj^ 
this  court  should  cmclade  on  the  second  ai>- 
peal  that  the  prlndples  of  law  announced  on 
the  first  appeal  were  erroneous.  Lewis  t. 
Jonee,  supra;  Westerfeld  v.  New  York  Life 
Ins.  Co.,  157  OaL  339,  107  Pad  609. 

But  this  doctrine  can  have  no  application 
here  for  the  reason  that  on  the  former  appeal 
the  Judgment  was  reversed  because  the  court 
erred  in  its  instructions  to  the  Jury,  and  the 
case  was  remanded  with  directions,  not  "to 
render  Judgment  in  accordance  with  tlie  opin- 
ion," but,  for  "further  proceedings  in  aocord- 
ance  with  the  opinion."  There  is  a  marked 
distinction  between  the  two.  "Further  pro- 
ceedings" contemplated  that  there  was  to  be 
a  new  trial  on  the  issues  that  might  be  pre- 
sented, and  that  proof  might  be  introduced 
on  these  issues.  The  order  was  in  ^ect  a  re- 
mand for  a  new  trial  in  general.  Of  course, 
all  further  proceedings  that  were  to  be  had 
were  to  be  in  accord  with  the  opinion,  and 
tf  the  issues  on  the  second  trial  and  the  tes- 
timony remained  substantially  the  same,  then 
the  appellant  would  have  been  entitled  to  a 
Judgment  for  the  value  of  Its  services  under 
the  terms  of  the  alleged  MHitract  under 
which  it  claimed,  computed  in  the  manner 
directed  by  this  oourt  In  Its  opinion  on  the 
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former  appeal  But,  as  waa  said  In  St  Loii> 
Is,  Iron  Mountain  tc  Soatbem  Ry.  Ca  ▼. 
York,  snpra: 

"The  finding  of  facts  npon  tlie  former  appeal 
cannot  t>e  Uoding  aa  to  the  finding  of  the  facts 
in  this  second  trial,  because  the  testimony  on 
the  second  trial  might  be  different  from  or  addi- 
tional to  that  given  on  the  first  trial.  But  the 
principles  of  law  determined  and  announced 
upon  the  former  appea^  are  binding,  and  must 
stand  as  the  law.  of  this  case;  and  if  the  tes- 
timony npon  this  second  trial  is  substantially 
the  same  as  on  the  first  trial,  then  the  former 
decision  of  this  court  upon  all  guestioas  of  law 
involved  in  this  case  must  be  followed  on  this 
appeal" 

In  the  case  of  HolUngsworth  ▼.  McAn- 
drews,  supra,  relied  on  by  appellant,  "the 
cause  was  not  reversed  and  remanded  for 
new  trial  or  for  further  proceedings,  but 
'with  Instructions  to  the  lower  court  to  ren- 
der Judgment  In  accoordance  wltb  the  opin- 
ion.' " 

The  rule  of  law  which  controls  here  la  as 
follows: 

"When  on  an  appeal  or  writ  of  error  a  canse 
is  reversed  and  remanded  for  new  trial  the  case 
stands  as  if  no  action  had  been  taken  by  the 
lower  court.  If  the  facts  developed  on  second 
trial  remain  the  same  as  they  were  on  the  first 
trial,  the  lower  court  must  bo  governed  in  ap- 
plying the  law  to  the  facts  by  the  principles  an- 
nounced by  this  court  in  that  case  as  control- 
ling. If  the  facta  are  different,  then  the  lower 
court  may  apply  a  different  rule  of  law." 

Now,  on  the  first  trial  the  appellees  (inter- 
veners) did  not  challenge  the  validity  of  the 
drainage  district,  and  they  Introduced  no  evi- 
dence to  show  that  the  district  was  invalid. 
Their  contention  was  that  under  the  act  abol- 
ishing the  district  the  appellant  should  be  al- 
lowed to  recover  only  such  compenaatlMi  as 
the  Jury  might  find  reasonable.  They  did  not 
directly  call  in  Issue  appellant's  contract,  but 
only  claimed  that  It  was  not  entitled  to  re- 
cover under  it.  On  the  last  trial  the  Issues 
were  entirely  changed.  By  permission  of  the 
court  the  appellees  were  permitted  to  put 
forth  an  entirely  new  defence  to  appellant's 
claim,  and  to  set  up  that,  the  district  Iwlng 
void  for  uncertainty,  the  directors  had  no  au- 
thority to  enter  into  a  contract  with  appel- 
lant, and  ttiat  therefore  such  contract  was 
void,  and  that  appellant  was  not  liable  at 
all,  and  they  Introduced  evidence  to  sustain 
their  contention.  Thus  the  issues  and  the 
facts  on  the  last  trial  were  entirely  different 
from  what  they  were  on  the  former  appeal, 
and  hence  what  was  said  by  us  In  the  former 
opinion  as  to  the  contract  and  Its  binding  ef- 
fect would  not  be  the  law  applicable  to  the 
changed  issues  and  facts  as  discovered  by 
this  record. 

[6]  III.  Counsel  for  api>ellant  contends 
that,  although  all  the  prior  proceedings  were 
Invalid,  yet  the  General  Assembly  had  power 
to  pass  the  act  of  1913  abolishing  the  district 
and  directing  a  levy  upon  the  lands  Intended 
to  be  l>eneflted  for  the  preliminary  expenses 
incurred  under  the  alleged  contract  with  the 


appellant,  and  that  the  act  levying  the  assess- 
ment for  this  purpose  adopted  the  descrip- 
tion of  the  lands  as  assessed,  and  that  there- 
fore this  latter  act  was  not  void  for  uncer- 
tainty—dtlng  Board  oi  I>nnbar,  107  Aric  286, 
155  8.  W.  96;  Fellows  v.  McHasey,  118  Ark. 
363,  371,  168  S.  W.  1099;  Thlbault  v.  Mo- 
Haney,  177  S.  W.  877.  We  cannot  agree  with 
tills  contention  of  counsel,  for  the  act  of  1911, 
purporting  to  create  the  Cache  River  drain- 
age district,  as  we  have  seen,  was  void  ah 
Initio  liecanse  of  the  uncertainty  in  the  de- 
scription of  the  boundaries  of  such  district. 
In  the  cases  cited  by  appellant  to  support  its 
contention  the  acts  creating  the  districts  were 
valid  acts,  and  the  districts  were  therefore 
legally  brought  Into  existence,  and  there  was 
authority  for  incurring  tlie  preliminary  ex- 
penses In  forwarding  and  promoting  the  Im- 
provement contemplated.  But  such  was  not 
the  case  here. 

The  act  of  1913  did  not  purport  to  and 
could  not  cure  the  defects  of  description  in 
the  act  of  1911  that  rendered  the  so-called 
Cache  River  drainage  district  void  for  uncer- 
tainty ;  and  It  was  not  within  the  power  of 
the  Legislature  of  1918  to  validate  contracts 
made  with  those  acting  In  the  capacity  of  di- 
rectors of  a  district  that  never  had  in  fact 
any  existence  and  to  make  the  preliminary 
expenses  incurred  under  these  void  contracts 
liabilities  against  the  lands  included  in  tlie 
proposed  district  To  do  this  would  be  tak- 
ing property  of  the  appellees  and  other  land- 
owners without  due  process  of  law  and  with- 
out compensation. 

It  follows  that  the  court  did  not  err  in  re- 
fusing appellant's  request  for  dedarattona  of 
law,  and  did  not  err  in  the  findings  of  fact 
and  declarations  of  law  made  by  it  and  Its 
Judgment  in  favor  of  the  appellees  is  correct^ 
and  must  therefore  tie  afilrmed. 


ROSB  ▼.  STATB.     (No.  226.) 
(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  Indictmbnt  and  Infobhation  ®=9l91(8)^ 
Included  OrFENSES  —  Bapk  —  Casitai, 
Knowledge. 

The  offense  of  carnally  knowing  a  female 
under  the  age  of  16  years,  proliibited  bv  Kirby's 
Dig.  {  2008,  is  an  ''included  offense"  of  rape,  aa 
defined  by  section  2005,  and  conviction  thereof 
may  be  had  under  an  indictment  for  rape  under 
section  2413,  permitting  conviction  of  lesser  in- 
cluded offense  under  indictment  for  the  Kr.eater 
offense  consisting  of  different  degrees. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  616;  Dec.  Die. 
«8=>191(8).] 

2.  Rape  4=>62(1) — SurnoiBNOT  of  Evidence. 

That  the  prosecutrix  was  asked  leadixig 
questions,  that  she  wavered  in  her  testimony, 
and  that  her  story  was  improbable  went  only  to 
her  credibility  as  a  witness,  and  did  not  sho-vv 
that  the  evidence  was  insufficient  to  sustsun 
a  conviction  for  carnally  knowing  her. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent. 
Dig.  §§  71,  72,  76;  Dec.  Dig.  <S=»62(l).f 
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&  OmOHAIi    liAW    «B>116B(2, 4)— ^^UKSnOHB 

101  Jdbt— Obbdibiutt  or  wmrassKs. 
The  credibiHtj  of  witneasea  and  weight  of 
their  testimoDj  in  a  proaecntion  for  rajw  is  for 
the  jury. 

[Ed.  Note.— ITiff  other  cue*,  see  Grimiiuil 
Uw,  Cent.  Dig.  fi  8076.  3077 ;  Dee.  Dig.  «=» 
U59(2.^J 

4,  Cbuiihai.  Law  «=>5S3  —  Wuhessks— Du- 
ties OF  JUBT. 
The  jnry  in  a  prosecution  for  rape  Is  not 
retailed  to  accept  testimony  of  a  witness  in 
toto,  or  reject  it,  bat  it  must  accept  such  jH>r- 
tioni  as  it  believes,  and  discard  the  remainder. 
[Bd.   Note. — For    other    cases,    see    Oriminal 
law,  Cent.  Dig.  {  1252 ;   Dec  Dig.  «=3563.] 

6.  Bafe  «=>62(1)— Evidenob— Sdfticiency. 

Evidence  held  suffi<sent  to  sustain  ft  convic- 
tion  of  carnally  knowing  a  female  under  11m  age 
of  16  years. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent. 
D*  H  71,  72,  76;   Dec  Dig.  «=»52(Il3 

&  CiiMiRAi.  Law  «s»726,  11S7(2>— Affkjli.— 

Ihvited  Esbok. 
Where  defendant's  attorney  argued  that 
there  was  no  evidence  that  the  prosecutrix  was 
retarned  to  an  orphans'  home  on  account  of 
abase  by  defendant's  family,  it  was  not  prei- 
ndicial  lor  the  state's  attorney  to  argue  that  be 
eoald  have  shown  that  tact  but  for  defendant's 
objections ;  that  being  provoked,  and,  if  errone- 
001,  invited,  and  not  ground  for  reveraaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  1681,  S009;  Dec  Dig.  «=> 
726,  1137(2).] 

AjHoeal  from  Carcoit  Court,  Conway  Coun- 
ty; M.  L,  Davis,  Judge. 

Bichard  Boae  was  indicted  for  rape,  and 
was  omrlcted  of  carnally  knowing  the  proae- 
cDtrix,  and  be  appeals.    Affirmed. 

Edward  Gordon  and  Sellers  A  Sellers,  all 
«tf  Morrilton,  for  appellant.  Wallace  Davis, 
Atty.  Gen.,  and  Hamilton  Moses,  Asst  Atty. 
Gea,  for  the  State. 

HART,  X  Appellant  was  Indicted  for  the 
offense  of  rape  upon  a  femde  under  the  age 
of  16  years,  and  convicted  of  the  ofTense  of. 
carnally  knowing  her,  under  section  2008  of 
Kirby's  Digest.  From  a  Judgment  of  convic- 
tion, he  has  duly  prosecuted  an  appeal  to 
this  court. 

[1]  It  is  insisted  by  counsel  for  appellant 
that  the  offense  of  wUch  he  was  found  guilty 
Is  not  In  a  degree  of  or  Included  by  the  one 
for  which  he  was  indicted  as  provided  by  sec- 
tion 2413  of  Kirby's  Digest 

We  have  decided  that  an  Indlctnoit  for 
rape  of  a  female  under  the  age  of  16  years 
will  sustain  a  conviction  of  carnal  abuse; 
the  dUference  between  the  two  offenses  being 
that  in  order  to  convict  him  of  the  greater  it 
was  necessary  to  diarge  and  prove  that  he 
had  carnal  knowledge  of  the  female  men- 
tioned  forcibly  and  against  her  will  and  con- 
sent; whereas  the  lesser  offense  was  made 
out  by  proof  of  carnal  knowledge  of  her, 
thous^  had  by  her  consent  See  Coates  v. 
State,  60  Ark.  336,  7  S.  W.  301;  Hoison  y. 
State,  76  Ark.  267,  88  S.  W.  966;  Peters  v. 
State.  lOS  Ark.  119, 146  S.  W.  491. 

The  facts  are  as  follows:   Hie  mother  of 


Maggie  Moreland,  tha  prosecntlng  witness, 
was  dead,  and  she  was  plaoed  In  the  orphans' 
home  at  Morrilton,  Ark.  On  the  16th  day  of 
June,  she  went  to  the  home  of  Gilbert  Bose 
to  live  as  a  member  of  his  family,  and  stayed 
there  about  two  weeks,  when  she  was  carried 
back  to  the  orphans'  home  because  she  had 
stated  that  the  defendant  Richard  Rose,  a 
brother  of  Gilbert  Rose,  had  ravished  her. 
She  detailed  the  drcnmstances  attending  the 
commission  of  the  crime  as  follows: 

"Q.  Did  this  Richard  Rose  that  is  bdng  tried 
for  abusing  yon,  did  he  ever  mistreat  yon?  A. 
Yes.  Q.  Where  was  it  that  he  did  that?  A.  In 
the  garden.  Q.  Where  was  Mrs.  Rose?  A. 
She  was  at  Gilbert's  daddy's,  George  Rose.  Q. 
Where  was  Gilbert?  A.  He  was  there,  too. 
Q.  What  time  in  the  day  was  it?  A.  About 
12  o'clock;  somewhere  along  there.  Q.  What 
were  you  doing  in  the  garden?  A.  Hoeing  to- 
matoes. Q.  Were  you  by  yourself?  A.  Yes. 
Q.  What  did  he  do  to  you?  A.  He  grabbed  me 
and  threw,  me  down.  Q.  Did  he  get  between 
j^ur  legs?  A.  Tes.  Q.  Did  you  see  it?  A.' 
les;  I  did.  Q.  Did  he  place  his  privates  in 
you?  A.  He  tned  to.  Q.  Did  he  do  that?  A. 
I  don't  know.  Q.  Did  he  get  that  into  you? 
A  I  don't  know.  Q.  Did  he  hurt  you?  A.  A 
little  bit  Q.  How  long  did  he  stay  there  on 
yon?  A.  I  don't  know.  Q.  Was  it  a  good  Uttle 
bit?  A.  Yes.  Q.  What  were  you  doi^;  did 
you  cry  out  or  anything?  A  Xes.  Q.  Did  you 
try  to  get  him  to  quit?  A.  Tes.  Q.  Did  you 
know  he  was  doing  wrong?  A.  Tes.  Q.  Did  be 
hold  you?  A.  Tes.  Q.  Were  you  hurting  when 
yon  got  up?  A.  Tes;  a  IltUe.  Q.  Did  he  say 
anything  to  you?  A.  Na  Q.  Told  Mrs.  Rose 
about  it?  A.  Tes.  Q.  At  the  time  this  occur- 
red in  the  garden  it  was  between  12  and  1 
o'clock?  A.  Yes.  Q.  Was  it  before  dinner? 
A.  No.  Q.  Who  eat  dinner  with  you?  A  The 
home  foUis  eat  with  me.  Q.  Who  were  they? 
A.  Gilbert  and  his  wife.  Q.  How  far  is  it  from 
there  to  his  father's?  A  A  quarter,  I  guess. 
Q.  How  long  do  you  say  it  was  after  you  eat 
until  this  occurred  in  the  garden  ?  A.  Well,  sir, 
I  can't  tell.  Q.  How  far  was  it  from  the  garden 
to  the  bouse?    A.  Right  in  front  of  the  house" 

Whoi  the  prosecuting  witness  was  carried 
back  to  the  orphans'  home,  the  aaperintend- 
ent  had  her  examined  by  two  physicians. 
They  testlfled  that  they  found  the  hymen 
gone,  which  Indicated  she  had  had  sexual 
Intercourse;  that  the  bymoi  was  himging  In 
shreds;  that  ccqpulation  would  cause  this, 
but  that  it  might  be  destroyed  by  other  ob- 
jects peoetrating  It;  that  U  the  intercoorae 
had  been  had  against  her  will,  it  was  pos- 
sible that  she  could  have  gottoi  up  and  gone 
to  work  at  once,  but  that  it  was  highly  Im- 
probable. 

On  cross-examination,  the  prosecuting  wit- 
ness admitted  that  she  had  testified  that  she 
was  12  years  old  when  the  offense  was  com- 
mitted. There  was  other  evidence  fa»iM<iiig 
to  show  that  she  was  14  years  old. 

Other  physicians  testlfled  that  under  the 
circumstances  detailed  by  the  prosecuting 
witness  it  was  highly  Improbable  that  tfbe 
could  have  gotten  up  at  once  and  gone  to 
work.  There  was  also  evidence  that  Richard 
Rose  got  out  a  license  to  marry  the  prosecut- 
ing witness,  and  In  his  application  stated  his 
own  age  at  IS  years  and  her  age  at  15  years. 
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Tbe  defendant,  Rl(duird  Rose,  denied  that 
be  assaulted  Maggie  Moreland,  and  denied 
that  he  had  sexual  Intercourse  with  her.  He 
admitted  that  he  became  engaged  to  marry 
her  while  at  his  brother's  house,  and  that 
they  became  engaged  the  first  time  he  talked 
to  her  there.  Brldence  was  also  adduced  by 
the  defendant  tending  to  show  that  the  pros- 
ecuting witness  had  had  sexual  Intercourse 
with  afaother  man,  that  Mrs.  Gilbert  Rose 
was  sick  on  the  day  of  the  alleged  assault, 
and  that  the  defendant  did  not  have  Inter- 
course with  the  prosecuting  Witness  while  she 
was  at  the  home  of  Gilbert  Rose.  The  prose- 
cuting witness  denied  that  she  liad  ever  bad 
sexual  intercourse  with  any  other  man. 

[2-6]  It  is  earnestly  insisted  that  tbe  evi- 
dence does  not  support  the  verdict.  Counsel 
for  the  defendant  point  out  that  leading  ques- 
tions were  asked  the  prosecuting  witness; 
,that  it  was  highly  improbable  that  the  prose- 
cuting witness  could  have  gone  to  work  at 
once  If  the  Intercourse  had  been  bad  under 
tbe  drcnmstances  testified  to  by  her.  It  is 
true  all  the  physicians  testified  to  this  fact. 
Counsel  also  point  to  the  fact  that  the  proae- 
cating  witness  first  testified  that  the  inter- 
course was  had  on  a  certain  day,  and  that 
several  witnesses  testified  that  Mrs.  Rose 
was  at  home  sick  on  that  day,  and  that  it 
was  not  possible  that  the  Intercourse  could 
have  been  had  and  outcry  made  by  tbe  prose- 
cuting witness  without  Mns.  Rose  having 
heard  her ;  that  the  prosecuting  witness  theu 
wavered  In  her  testimony  and  said  she  did 
not  remember  on  what  day  the  intercourse 
was  had  with  her.  All  these  matters,  how- 
ever, only  went  to  the  credibility  of  the  wit- 
ness. The  Jury  was  the  sole  judge  of  the 
■credibility  of  the  witnesses  and  the  wel^t  to 
be  given  to  their  testimony.  They  were  not 
required  to  accept  or  reject  in  toto  the  testi- 
mony of  the  wItnessL  It  was  their  duty  to 
accept  that  portion  of  the  testimony  of  any 
witness  they  believed  to  be  true  and  reject 
that  part  they  believed  to  be  false.  There- 
fore the  jury  might  have  believed,  and  by  its 
verdict  shows  that  it  did  believe,  that  the 
prosecuting  witness  yielded  to  the  defendant, 
and  that  he  was  only  guilty  of  carnal  abuse. 
The  undisputed  evidence  shows  that  she  was 
under  16  years.  The  physicians  say  that  tbe 
hymen  was  ruptured,  and  that  sexual  inter- 
course caused  this.  True  they  said  it  ootdd 
be  caused  by  other  means  but  here  again  it 
was  the  province  of  the  Jury  to  weigh  the 
eTldmoe.  The  defendant  admitted  that  he 
procured  a  license,  to  marry  the  prosecuting 
witness,  and  that  this  was  done  after  the  al 


leged  assault  He  aald  tbat  be  became  en- 
gaged to  her  within  an  hour  after  be  first  met 
her.  The  jury  might  have  believed  that  he 
intended  to  marry  her  to  avoid  this  proseca- 
tion.  But  it  is  not  wlttaln  our  province  to 
say  where  was  the  wei^t  of  the  evidence. 
That  was  peculiarly  within  the  province  of 
the  Jury.  The  evidence  was  sufi^dent  to  sup- 
port the  verdict ;  and  tbe  contention  of  coun- 
sel for  defendant  on  this  point  most  be  de- 
nied. 

[6]  The  next  Inquiry  is  whether  or  not  tlK 
Judgment  should  be  reversed  <m  account  of 
certain  r^uarks  made  by  tbe  prosecuting 
attorney.  The  record  declares  that  in  bis 
closing  arguments  tbe  prosecuting  attorn^ 
stated: 

"That  the  state  had  authority  to  prove  by  in- 
troducing letters  from  parties  who  lived  near 
the  Roses,  where  the  manager  of  the  orphans' 
home  got  his  information,  why  Maggie  More- 
land  was  recalled  from  the  Roees  and  who  in- 
formed the  manager  of  the  orphans'  home  aboat 
how  she  had  been  mistreated  by  the  Roses,  what 
caused  him  to  have  her  examined  by  physician! 
after  ^e  had  denied  that  she  had  been  mistreat- 
ed, bat  that  the  defendant  objected  to  said  evi- 
dence and  by  objecting  to  said  evidence  closed 
tbe  mouth  of  the  state  and  prevented  it  from 
proving  these  facts." 

This  arguuiMit  of  tbe  prosecuting  attorne.r 
was  made  in  reply  to  a  statement  in  tbe 
argument  of  tbe  attorneys  for  appellant  as 
follows: 

"That  there  was  not  any  evidence  in  reconl 
to  allow  how  the  manager  of  the  orphans'  home 
learned  that  Maggie  Moreland  had  been  mistreat- 
ed by  the  Roses,  or  why  he  sent  for  her,  or 
where  he  recavea  the  information  that  she  had 
been  mistreated  by  the  Roses  and  had  her  exam- 
ined by  the  physidans,  and  no  one  stated  where 
it  was  obtained." 

The  argument  of  tbe  prosecuting  attorney 
was  provoked  by  tbe  remarks  made  by  coun- 
sel for  apt>ellai]±.  Improper  arguments  can- 
not be  complained  of  if  tbey  are  necessitated 
by  what  was  said  by  tbe  argument  of  an 
adversary.  In  such  cases  tbe  error  complain- 
ed of  is  invited,  and  It  is  well  settled  in  this 
state  that  a  judgment  wUI  not  be  reversed 
for  Invited  error. 

In  the  case  of  Ferguson  &  Wheeler  v.  Good, 
112  Ark.  261,  165  S.  W.  628,  we  said: 

"Argument  of  counsel  for  plaintiff,  explaining 
why  a  certain  witness  was  not  called  is  not 

Srejudicial  whrai  made  in  answer  to  argument  of 
efendant's  counsel,  making  charges  as  to  whj 
the  said  witness  had  not  been  called." 

See,  also,  St  L.  S.  W.  Ry.  Ca  t.  Leflar, 
104  Ark.  528, 148  S.  W.  530. 

We  have  carefully  examined  the  record, 
and  find  no  prejudicial  error  In  It 

Therefore  tbe  judgment  will  be  affirmed. 
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MOORH  et  «L  ▼.  MOTB  et  nx.    (No.  285.) 
(Supreme  Coart  of  Arkansas.    March  13,  1916.) 
L  Dksob  «s>208({9  —  Dmjvkbt  —  AvTBOwn 

OF   DEP08IT0BT    OF   DbBD— STTnTCIBROT    OF 
BVIDKRCB. 

In  an  action  to  cancel  a  deed  aa  a  doud  on 
plaintiS's  title,  eridence  held  suiBcient  to  aos- 
taio  the  chancellor's  finding  that  plaintiff^  plac- 
ed the  deed  in  the  handa  of  a  thircl  person  mere- 
I;  to  await  the  fumisbine  dt  a  ■att^actory  ab- 
■tract  of  lands  exchanged  by  the  grantees,  and 
that  each  party  was  to  have  the  privilege  ot  de- 
termining whether  the  abstracts  were  satisfac- 
tory. 

[Kd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  629;    Dec.  Dig.  «=»208(5).] 
2.  Deeds  «=368(1)— Deuvebt  to  Thud  Pkb- 

80S. 

Where  grantors  exchanging  land  delivered 
their  deed  to  a  third  party  not  in  escrow,  but 
subject  to  their  further  direction,  which  waa 
never  obtained,  the  third  party  delivering  to  the 
grantees  without  the  grantors'  consent,  such 
^^ntois  could  have  the  deed  canceled  as  a 
doud  on  their  title,  since  the  deposit  of  a  deed 
with  a  third  party  for  delivery  must  be  irrevoca- 
ble to  render  it  a  deposit  in  escrow,  and  if  it  is 
Rbject  to  the  order  of  the  gnmtor  it  has  no 
birding  effect. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  130,  133,  135;   Dec.  Dig.  <^=»58(li.] 

Appeal  from  Hot  Spring  Cbancery  Court; 
J.  P.  Henderson,  Chancellor. 

Action  by  W.  H.  Moye  and  .wife  against 
M.  L.  Moore  and  another.  From  a  decree  for 
plaintuts,  defendants  appeal.    Affirmed. 

McBae  ft  Tompkins,  of  Prescott,  for  appel- 
lants. W.  Morton  Garden,  of  Malvern,  for 
appellees. 

McCtJIXOCH,  a  J.  AppeUants  owned 
lands  In  Dallas  connty.  Ark.,  and  entered  In- 
to an  oral  agreement  for  the  exchange  of 
those  lands  with  api)ellee8  for  certain  lots  In 
Ualvem,  Ark.  Bach  of  the  respective  own- 
ers executed  their  deeds  of  conveyance  pur- 
suant to  said  agreement  and  delivered  the 
same  to  H.  L.  McDonald,  the  cashier  of  one 
of  the  banks  in  Malvern,  to  await  the  com- 
pietlMi  ot  abstracts  of  title.  AppeUants  fur- 
nished an  abstract  of  title  and  subaeqaently 
ipplled  to  McDonald  for  delivery  of  the  deed 
executed  by  appellees,  and  pursuant  to  said 
request  McDonald  delivered  the  deed  to  ap- 
pellants, and  the  same  was  placed  on  rec- 
ord. 

This  Is  an  action  instituted  by  appellees 
against  appellants  In  the  chancery  court  of 
Hot  Spring  county  to  cancel  said  deed  as  a 
rioud  on  the  title,  It  being  alleged  in  the 
complaint  that  the  deed  was  delivered  with- 
oat  the  consent  of  appellees  and  upon  the 
false  representation  made  by  appellants  to 
McDonald  to  the  effect  that  appellees  had 
consented  to  deliver  the  deed.  Appellants 
answered,  alleging  that  the  deeds  had  been 
deUvered  In  escrow  to  McDonald  for  delivery 
to  the  respective  grantees  as  soon  as  ab- 
stracts were  furnished  showing  merchantable 
title  to  the  land,  which  abstract  had  been  fur- 


nished by  appellants,  and  that  the  deed  bad 
been  deUvered  to  them  by  McDonald  pur- 
suant to  the  agreement  with  appellees.  On 
trial  of  the  issue  the  diancellor  found  in  fa- 
vor of  the  appellees,  and  entered  a  decree 
canceling  the  deed. 

[1]  There  is  a  substantial  controversy  be- 
tween the  parties  as  to  the  effect  of  the  de- 
Uvery  of  the  deeds  to  McDonald.  The  c<mi- 
tentlon  of  appellants  is  that  the  deeds  were 
delivered  In  escrow,  conditioned  only  on  the 
furnishing  of  an  abstract  showing  a  mer- 
chantable title.  On  the  other  hand.  It  Is  the 
contention  of  appellees  that  the  deeds  were 
placed  in  the  handa  of  Mr.  McDonald  merely 
to  await  the  furnishing  of  a  satisfactory  ab- 
stract, but  that  each  party  was  to  have  the 
privilege  of  determining  whether  the  ab- 
stracts were  satisfactory,  and  that  the  deeds 
were  not  to  be  delivered  except  upon  the  con- 
sent of  each  party.  The  chancellor  determin- 
ed this  Issue  In  favor  of  appeUees,  and  we 
are  unable  to  say  that  the  testimony  pt«pon- 
derates  against  that  finding. 

Each  one  of  the  appellees  testified  as  to 
the  terms  of  the  trade,  stating  positively 
that  McDonald  was  not  to  deUver  the  deeds 
to  appellants  untU  they  consented  thereto. 
In  this  statement  they  are  corroborated  by 
the  testimony  of  others.  Mr.  McDonald  was 
Introduced  as  a  witness,  but  his  recollection 
does  not  seem  to  be  entirely  clear  as  to  the 
details  of  the  transaction,  though  his  testi- 
mony rather  tends  to  support  the  contention 
of  appellees  that  he  was  not  to  deliver  the 
deed  untU  appeUees  gave  him  directiona  to 
do  so.  He  states  that  he  held  the  deed  until 
It  was  represented  to  him  that  appellees  had 
consented.  Mr.  Moore,  one  of  the  appellants 
who  applied  to  McDonald  to  deliver  the  deed, 
states  that  he  did  so  after  having  a  tele- 
phone conversation  In  which  he  understood 
that  W.  H.  Moye,  raie  of  the  appeUees,  had 
consented  to  the  deUrery.  The  fact  that  he 
found  It  necessary  to  obtain  the  consent  of 
appeUees  before  applying  for  delivery  of  the 
deed  tends  In  some  degree  to  support  the 
view  that  he  was  consdons  of  the  necessity 
of  obtaining  such  permission,  and  that  that 
was  In  accordance  .with  the  terms  of  the 
trade.  Mr.  Moore  testified  positively  that 
the  deeds  were  delivered  to  McDonald  solely 
on  condition  that  there  was  to  be  a  delivery 
to  the  respective  parties  when  abstracts  of 
title  were  passed,  showing  merchantable  title, 
but  the  preponderance  of  the  testimony  seems 
to  be  against  him  on  that  issue.  At  any  rate, 
we  are  not  able  to  say  that  the  finding  of 
the  chanceUor  on  that  Issue  was  against  the 
preponderance  of  the  testimony. 

[2]  Now,  If  the  deed  was  not  to  fact  deUv- 
ered In  escrow,  but  was  to  be  held  by  Mc- 
Donald subject  to  the  further  direction  of 
the  appellees,  which  was  never  obtained,  and 
delivery  was  made  without  such  consent, 
then  It  was  .wrongful,  and  appellees  were  en- 
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aUed  to  have  the  deed  canceled  as  a  cloud 
on  the  title.  The  contract  rested  entirely 
In  parol,  and  ontess  there  was  a  dellTery  of 
the  deed  in  escrow,  there  was  nothing  to  bind 
the  parties,  and  they  could  not  be  bound  by 
a  wrongful  delivery  of  the  deed.  The  deposit 
of  a  deed  with  a  third  party  for  delivery 
must  be  irrevocable  in  order  to  constitute  it 
an  escrow,  and  If  it  is  subject  to  the  order 
of  the  party  it  has  no  binding  effect  Masters 
V.  Clark,  89  Ark.  191,  116  S.  W.  186. 

In  that  case.  Judge  Battle,  speaking  for 
the  court,  said: 

"In  tbia  case  the  instruments  were  not  de- 
posited to  be  delivered  on  the  happening  ot  a 
certain  event  or  the  performance  or  a  condition, 
but  to  be  delivered  on  the  joint  order  of  the 
grantor  and'  grantee.  They  were  still  within 
their  power  to  caned  or  modify;  they  had  not 
received  any  i>ermanent  force,  but  were  still 
within  the  control  of  the  parties.  They  were 
not  escrows." 

It  follows,  therefore,  that  appellees  were 
not  bound  by  the  delivery  of  the  deed  with- 
out their  consent,  and  that  they  are  entitled 
to  have  it  canceled  as  a  cloud  on  thdr  title. 

Decree  afOrmed. 


BDWAKDS,  Sheriff,  v.  THAYER.    (No.  24a) 
(Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Exemptions  «=»76— Fek   Biix— Debt   bt 
Contract— Statute. 

A  judgment  in  a  salt  to  foreclose  a  lien 
on  realty  with  levy  of  attachment  upon  articles 
of  personal  property  rendered  for  the  debt  was, 
as  to  the  additional  judgment  for  costs  of  suit, 
on  contract  within  Kirby's  Die.  {  3906,  bo  that 
the  defendant  might  ciaiin  his  constitutional 
exemption  as  against  it. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  §i  100,  101;  Dec.  Dig.  «=>76.] 

2.  ExBiiFnoNS  *=»76— Natdbb  of  Fbooemo 
Fee  BiLXr— Statute. 

In  such  case  the  suing  out  and  levy  of  a 
fee  bill  under  Kirbv's  Dig.  §  3528,  had  the  force 
of  an  execution  within  section  8906,  so  that  a 
supersedeas  issued  staying  execution  within  12 
months  exempted  the  scheduled  property,  as 
against  a  subsequent  fee  bill. 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  §g  100,  101;  Dec.  Dig.  «S976.1 

Appeal  from  Circuit  (3onrt,  Sevier  County ; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Gertrude  Thayer  against  Thomas 
Edwards,  Sheriff.  Judgment  toe  plaintiff, 
and  defendant  appeals.    Affirmed. 

B.  B.  Isbell,  of  De  Queen,  for  appellant 
Steel,  lAke  &  Head,  of  Tezarkana,  for  ap- 
pellee. 

SMITH,  J.  Tbia  cause  was  heard  by  the 
court  below  on  the  following  agreed  state- 
ment of  facts: 

"It  is  agreed  by  the  parties  hereto  that  the 
facts  of  this  case  are  as  follows:  That  E.  M. 
Nix  instituted  suit  in  the  chancery  court  of 
Sevier  county  against  Gertrnde  Thayer  to  fore- 
close a  lien  upon  real  estate,  and  won  the  suit, 
obtaining  judgment  for  the  debt  and  cost  of 
suit;  that  during  the  progress  of  the  suit  and 
before  trial,  plaintiff  sued  out  a  writ  of  attach- 


ment against  defendant  which  was  levied  upon 
certain  articlea  of  peiBonal  property;  that  said 
Tbayer  filed  her  sobedule  for  exemptions  before 
the  clerk  of  this  court,  and  the  schedule  as  filed 
was  allowed  and  sapersedeas  issued;  that  the 
land  in  the  foreclocore  proceedings  did  not  sell 
for  a  sufficient  sum  to  pay  the  judgment  and 
cost;  and  that  after  the  sale  a  fee  bill  for  the 
cost  of  suit  in  the  name  of  the  officers  of  the 
court  was  issued  against  Thayer,  and  levied  up- 
on the  following  described  articles,  as  stated  ho- 
low  (with  value  of  each) : 

One  majestic  range  oooUng  stove $ . . . . 

One  dining  table $'••• 

One  bed  with  springs $. . .. 

Total $36.00 

"And  the  said  articles  so  levied  upon  and  sold 
under  the  fee  bill  by  the  defendant  in  this  action 
were  included  in  the  schedule  of  exemptions  and 
supersedeas  hereinbefore  mentioned,  and  within 
less  than  12  months  after  such  supersedeas  was 
issued." 

The  court  rendered  Judgment  against  the 
sheriff  for  the  agreed  value  of  the  pr<^>erty, 
and  this  appeal  questions  the  correctness  ot 
that  decision. 

[1]  It  is  argued  on  behalf  of  appellant  that 
the  cause  la  controlled  by  the  case  of  Buck- 
ley v.  Williams,  84  Ark.  187,  105  S.  W.  95, 
120  Am.  St  Rep.  24,  13  Ann.  Cas.  258,  and 
that  under  the  authority  of  that  case  the 
claim  of  exemptions  should  not  have  been 
allowed.  This  case  is  distinguishable  on  the 
facts  from  that  case,  however.  The  present 
case  is  founded  upon  a  fee  Mil  issued  upon 
the  authority  of  section  8528  of  Kirby's  Di- 
gest In  the  case  of  Buckley  ▼.  WUUama,  su- 
pra. It  was  said: 

"This  is  not  a  suit  based  upon  section  3528 
of  Kirby's  Digest  allowing  officers  to  issue  fee 
bills  for  costs  against  the  party  at  whose  in- 
stance the  services  were  rendered,  and  we  ex- 
press DO  opinion  on  that  question." 

So  It  appears  that  the  question  now  pre- 
sented was  there  expressly  reserved. 

In  the  Buckley  ▼.  WllllamB  case  the  court 
followed  and  approved  the  decision  of  the 
Supreme  Court  of  Indiana  in  the  case  of 
Donaldson  v.  Banta,  S  Ind.  App.  71,  29  N.  B. 
362.  In  stating  the  Issues  Involved  In  that 
case  the  learned  Judge  who  wrote  the  opinion 
said: 

"The  controlling  qnestion  in  this  case  is; 
Does  the  rigAit  of  exemption  exist  against  an  ex- 
ecution issued  upon  a  judgment  for  costs  in 
favor  of  the  defendant  against  an  unsuccessful 
plaintiff  in  an  action  founded  upon  or  growing 
out  of  contract?" 

The  facts  there  were  that  the  plaintiff 
sued  for  a  debt  alleged  to  be  due  upon  con- 
tract, but  recovered  nothing.  Thereupon  un- 
der the  law  the  defendant  recovered  judg- 
ment for  his  costs;  hence  the  Judgment  for 
the  costs  which  was  rendered  In  the  case  was 
not  incident  to  and  did  not  grow  out  of  any 
contract    It  was  there  said: 

"Where  a  suitor  obtains  a  judgment  for  dam- 
ases  in  an  action  for  tort,  or  a  money  recovery 
in  an  action  upon  contract  and  is  awarded 
costs,  the  judgment  is  an  entirety,  and  must  be 
collected  according  to  the  laws  for  the  collection 
of  the  judgment  for  damages  or  the  money  re- 
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«0Tei7  «q>oii  contract.  In  other  words,  the 
judgment  for  costs  is  an  incident  to,  and  must 
be  controlled  in  its  collection  by,  the  principal 
judgment.  This  is  so  even  where  the  principal 
jailgment  is  wHy  twe  a  nominal  amount" 

In  that  opinion  the  court  reviews  Its  previ- 
ous dedBlons  on  the  subject,  and  its  reason- 
ing is  that,  where  platntifl  snes  npon  a  con- 
tract, and  falls  to  recover,  the  Judgment 
which  is  rendered  In  favor  of  the  defendant 
is  not  incident  to  the  contract,  and  therefore 
cannot  and  does  not  partalie  of  the  nature  of 
the  contract.  The  defendant  Incurs  his  costs 
hi  his  effort  to  disprove  the  plalntUTs  claim, 
and  when  lie  has  successfully  done  so  the 
statute  avrards  him  a  judgment  against  his 
adrersary  for  the  costs  of  the  litigation.  The 
liability  thus  fixed  Is  statutory,  and  not  con- 
tractual. Where,  however,  the  plalntifT  pre- 
vails and  recovers  judgment,  he  Is  permit- 
ted, as  an  incident  to  his  recovery,  to  have 
judgment  also  for  his  costs,  and  It  is  said 
that  the  costs  partalce  of  the  nature  of  the 
jodgment. 

In  the  case  of  Marthidald  t.  Tibbetts,  16 
Isd.  200,  it  was  said: 

"He  jodgment  for  the  debt  and  costs  is  an 
entirety;  the  costs  following  as  an  inddttit  to 
the  judgment  for  the  debt,  and  to  be  collected 
in  the  game  manner." 

raie  case  of  Massie  v.  Enyart,  33  Ark.  688, 
is  to  the  same  effect  The  syllabus  in  that 
case  is  as  follows: 

"Tlie  exemption  of  personal  property  is  in  cas- 
es of  debt  by  contract  only,  and  a  judgment  or 
decree  for  tort  or  fraud  is  not  a  debt  by  con- 
tract, nor  are  the  costs,  which  are  but  an  inci- 
dent of  the  judgment." 

[2]  It  is  argued  that  the  process  in  this 
case  is  not  an  execution,  but  Is  a  fee  bill, 
and  tliat  therefore  the  fact  that  a  sujwr- 
sedeas  had  Issued  within  12  months  thereof 
is  not  controlling.    Kirby's  Digest,  I  3906. 

The  court  made  a  finding  of  fact  that  the 
fee  bill  had  Issned  for  all  the  costs  In  the 
case,  and  that  it  was  therefore  of  the  nature 
of  an  execution,  and  it  was  Intended  thereby 
to  subject  to  the  satisfaction  of  the  plalntiCTs 
jodgment  property  which  had  been  previous- 
ly held  to  be  exempt  from  his  demand. 

We  think  the  same  rule  should  be  applied 
bere  as  would  be  applied  if  the  process  was 
an  execution,  instead  of  a  fee  bill,  and  that 
the  court  properly  held  that  the  property  was 
VTongfuUy  sold,  and  that  the  sheriff  was  lia- 
ble for  Its  value. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 


CHICAGO.  B.  I.  &  P.  RT.  CO.  v.  SCOTT. 

(No.  273.) 

fSapreme  Court  of  Arkansas.    March  20,  1916.) 

Bailboaos  C=>2d6 — Accidents  to  Trains— 

ColXiaiON— COKTBIBUTOBT    NEOUGENCB    OF 

IXJURKD. 

tJoder  the  lookout  statute  (Acts  1911,  p. 
273),  a  railroad  company  is  liable  for  personal 
injniies  or  death  of  a  brakeman  of  another  rail- 
road company  caused  by  a  collision  of  its  train 


with  another  train,  if  the  crew  of  its  tralA.  by 
keeping  a  constant  lookout,  could  have  seen  the 
otlier  train  in  time  to  avoid  the  collision  by  ex- 
epcismg  ordinary  care,  and  contributory  negli- 
gence of  injured  is  no  defense. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  K  940-042;   Dec.  Dig.  «so2S6.] 

Appeal  from  Circuit  Court,  Crittenden 
County ;  J.  F.  O&utney,  Judgew 

Action  by  Chloette  Scott,  administratrix, 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

ThoB.  S.  Buzbee  and  H.  T.  Harrison,  both 
of  Little  Rock,  for  appellant.  Covington  & 
Grant,  of  Ft  Smith,  for  appellee. 

SMITH,  J.  Appellee  recovered  Judgment 
as  administratrix  of  the  estate  of  her  deceas- 
ed husband  to  compensate  the  loss  occasion- 
ed by  his  death  while  engaged  in  the  pursuit 
of  his  duties  as  a  brakeman.  The  suit  was 
brought  against  both  the  appellant  railway 
company  and  the  Frisco  Railroad  Company. 
It  was  alleged  In  the  complaint  that  both  of 
said  railroads  were  operating  trains  through 
the  town  of  Mansfield,  Ark.,  where  there 
were  numerous  side  tracks  and  switches  used 
by  them  for  switching  cars  and  for  other 
railroad  purposes;  that  appellee's  intestate, 
Ira  M.  Scott,  was,  on  the  5th  of  May,  1914, 
employed  by  the  Frisco  Railroad  Company, 
at  which  time  the  employes  in  charge  of  the 
train  on  which  he  was  engaged  as  a  brake- 
man  and  the  trainmen  operating  one  of  the 
trains  of  the  appellant  company  carelessly 
and  negligently  ran  said  trains  together,  and 
as  a  result  of  this  collision  the  deceased  re- 
ceived the  Injuries  from  which  be  died  after 
suffering  great  pain.  Appellant  filed  a  sep- 
arate anawer,  in  which  it  denied  specifically 
all  the  material  allegations  of  the  complaint 
and  pleaded  affirmatively  that  the  death  of 
appellee's  Intestate  was  due  to  his  own  negli- 
genca  At  the  conclusion  of  appellee's  testi- 
mony, the  court  upon  motion  of  the  Frisco 
Railroad  Company,  ordered  appellee  to  elect 
which  of  the  defendants .  she  would  proceed 
against  whereupon  she  dismissed  her  suit 
against  the  Frisco  and  elected  to  proceed 
against  the  appellant  company. 

The  evidence  in  support  of  the  allegations 
of  the  complaint  tended  to  establish  the  fol- 
lowing facts :  Appellant's  railroad  runs  in  a 
southwesterly  direction  through  the  town  of 
Mansfield,  while  the  Frisco  tracks  run  almost 
due  east  and  west  curving  to  the  north,  in 
going  from  Mansfield  to  Jensen.  The  tracks 
of  the  two  roads  come  together  about  1,200 
or  1,400  feet  east  of  the  Rock  Island  depot 
Frisco  trains  from  Jensen  to  Mansfield,  aft- 
er reaching  Mansfield,  leave  the  main-line 
Frisco  track  at  a  point  near  where  the  two 
roads  come  together,  and  back  up  to  the  de- 
pot traveling  over  what  is  called  the  run- 
arouod  track.  On  the  day  in  question,  the 
Frisco  train  had  gone  into  the  depot  in  the 


t=>For  other  case*  ma  lama  topic  aad  iOEY-NUIIBBR  la  all  Ker-Numbarad  Dlsesta  and  ladazM 

is4aw.-« 


Digitized  by  LjOOQ  l€ 


66 


184  SOU'THWBSTEKN  RBPOBTBB 


(Aifc. 


nsnal  way,  and  tbe  switch  leading  from  the 
Frisco  track  to  the  mna round  track  had  been 
left  open  with  the  red  target  or  danger  sig- 
nal exposed,  .which  fact  gave  notice  that  the 
track  leading  from  the  switch  to  the  depot 
was  being  used  at  the  time  by  a  Frisco  train. 
The  Frisco  train  was  composed  of  an  oigine 
with  a  caboose  attached  to  the  rear  and  a 
large  refrigerator  car  coupled  to  the  front, 
and  after  unloading  some  freight  at  the  de- 
pot it  started  on  its  return  to  its  own  main 
track,  where  the  car  which  was  being  pushed 
in  front  of  the  engine  was  to  be  placed  upon 
the  trade  for  which  it  was  intended  by  a  fly- 
ing switch.  As  this  train  was  returning  to 
Its  own  track,  it  encountered  the  Rock  Island 
engine,  which  had  "run  over"  the  red  target 
and  come  in  upon  the  same  track  the  Frisco 
train  was  on,  and  the  trains  collided  with 
snch  force  that  Scott,  .who  was  riding  on  the 
pUot  of  the  engine  on  the  engineer's  side,  was 
killed,  as  was  also  another  brakeman  who 
was  riding  on  the  pilot  on  the  opposite  side 
of  the  engine.  It  was  Scott's  duty  to  have 
been  on  top  of  the  car  which  was  being  push- 
ed tn  front  of  the  engine,  or  to  hare  been  on 
the  ladder  on  the  side  of  the  car  In  a  posi- 
tion to  signal  the  engineer.  As  It  was,  there 
was  no  one  on  the  Frisco  train  who  could 
keep  a  lookout,  and  this  train  went  blindly 
towards  the  switch  where  it  would  leave  ap- 
pellant's tracks  for  its  own.  The  only  possi- 
ble ejccuse  that  could  be  offered  for  this  neg- 
ligence was  the  fact  that  the  red  target  at 
the  awitch  would  apprise  the  trainmen  in 
charge  of  appellant's  engine  of  the  presence 
of  the  Frisco  train. 

It  was  shown,  however,  on  the  part  of 
appellant,  that  it  was  not  negligent  In  having 
come  in  upon  the  runaround  track  on  which 
the  collision  occurred,  and  that  its  train  had 
a  right  to  go  upon  this  track  notwithstanding 
the  presence  of  the  other  train,  provided  the 
engine  was  kept  under  control,  and  the  same 
duty  rested  upon  the  operatives  of  both 
trains  to  keep  the  engines  under  control. 
It  was  shown  that  by  "operating  under  con- 
trol" was  meant  baring  that  control  of  the 
engine  which  would  enable  the  engineer  to 
bring  his  engine  or  train  to  a  stop  within  the 
range  of  his  vision,  that  ia,  within  the  dis- 
tance he  could  discern  the  presence  of  danger 
upon  the  track  ahead  of  him,  or  In  case  his 
vision,  for  any  cause,  was  obstructed,  to  have 
his  engine  under  such  control  that  he  could 
stop  it  within  the  range  of  vision  of^the  man 
whose  doty  it  was  to  pass  signals  to  hJm. 

There  are  not  many  controverted  questions 
of  fact  in  the  case,  but  among  such  questions 
are  the  relative  speed  of  the  trains,  and  the 
distance  from  each  other  when  appellant's 
engineer  saw,  or  could  have  seen,  the  other 
train,  and  the  distance  traveled  by  the  Fris- 
co train  after  the  whistle  on  the  Bock  Is- 
land engine  was  blown  as  a  warning  of  dan- 
ger. While  the  witnesses  do  not  agree  as 
to  the  speed  of  the  two  trains,  it  appears  to  | 


I  be  reasonably  certain  that  the  Frisco  train 
I  was  traveling  faster  than  the  Rode  Island 
j  train.  Without  setting  out  this  evidence  Id 
detail,  it  may  be  said  that  it  is  sufficient  to 
support  a  finding  that,  If  the  employes  of 
either  company  whose  duty  it  was  to  keep 
the  lookout  had  performed  that  duty,  the  un- 
fortunate collision  would  not  have  occurred. 
The  evidence  on  appellant's  behalf  is  to  the 
effect  that  its  engineer  was  keeping  a  look- 
out, that  be  blew  a  shrill  blast  of  the  whis- 
tle, and  that  he  did  this  as  soon  as  be  realiz- 
ed the  impending  danger,  and  that  he  had 
applied  his  air  brakes  and  tiad  Just  reversed 
the  engine  when  the  impact  came. 

It  is  urged  that  appellant's  engineer  could 
not  hare  prevented  the  collision  because  of 
the  blind  and  heedless  manner  in  which  the 
Frisco  train  was  backing  up  the  track,  and 
that  there  was  no  time  during  the  events 
leading  up  to  the  collision  and  until  the  or- 
eurrence  of  the  collision  itself  when  the  de- 
ceased could  not,  by  the  exercise  of  care, 
have  averted  the  fatal  consequence  to  him- 
self either  by  giving  appropriate  signals  to 
his  engineer  or  by  Jumping  off  his  engine. 
Appellant  argues  from  this  assumption  that 
the  case  should  have  been  submitted  on  the 
question  only  of  whose  negligence  was  the 
proximate  cause  of  the  collision.  This  idea 
was  embraced  in  an  Instruction  whldi  reads 
aa  follows: 

"(2)  If  yoo  find  from  the  evidence  in  this  case 
that  the  collision  m  question  was  the  result  of 
the  joint  and  concurringnealigence  of  the  opc^ 
atives  in  charge  of  the  Rock  Island  engine  and 
of  plaintilTs  intestate,  Ira  M.  Scott,  it  is  year 
duty  to  return  a  verdict  for  the  defendant." 

Learned  counsel  for  appellant  review  a 
number  of  cases  which  announce  a  rule  that 
would  require  the  giving  of  the  instruction 
set  out  above  and  which  would  call  for  the 
reversal  and  dismissal  of  the  case  except 
for  the  lookout  statute,  enacted  by  the  Gen- 
eral Assembly  of  this  state  May  26,  1911 
(Acts  1911,  p.  275).  The  theory  of  the  court 
below  was  that  this  statute  was  applicable 
and  controlled  the  rule  of  liability  under  the 
facts  of  this  case,  and  the  correctness  of 
that  view  presents  the  real  question  tn  the  : 
case. 

We  have  considered  this  statute  in  a  num- 
ber of  recent  cases,  and  that  the  trial  court 
correctly  interpreted  these  decisions  is  shown 
by  instruction  numbered  3  which  was  given 
over  appellant's  objection,  and  which  reads 
as  follows: 

"(3)  If  you  find  from  a  preponderance  of  the 
evidence  that  plaintiFs  intestate  was  upon  a 
train  which  was  being  operated  upon  the  rail- 
way, and  that  the  agents  and  servants  of  de- 
fendant company  in  charge  of  its  train,  whose 
duty  it  was  to  keep  a  constant  lookout  for  per- 
sons and  property  upon  the  track,  saw  the  train 
upon  which  plaintiff's  intestate  then  was,  and 
the  perilous  position  thereof,  in  time  to  have 
avoided  colliding  therewith  by  the  exercise  of  or- ; 
dinary  care,  or  that  said  agents  and  servants 
of  defendant,  by  keeping  a  constant  lookout, ' 
could  have  seen  the  train  upon  which  the  plain- 
tiff was,  and  discovered  the  perilous  position 
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thereof,  in  time  to  have  BTolded  collidins  there- 
vith  by  the  exercise  of  ordinary  care,  and  failed 
to  eiercise  snch  ordinary  care  to  protect  plain- 
tiff's Intestate  from  danger  and  injury,  then  yon 
wUl  find  for  plaintiff." 

When  we  bave  approved  this  inBtmcUon 
as  applied  to  the  facts  of  this  case,  we  have 
practically  decided  the  case,  and.  we  do  ap- 
proTc  it.    Prior  to  this  lookout  statnte,  the 
law  was   that,    notwithstanding   a   raUroad 
company   was  guilty   of  negligence   in   the 
operation  of  its  trains  which  caused  the  in- 
jury, there  could  be  no  recovery  if  the  per- 
son injured  was  guilty  of  negligence  contrlh- 
ntlng  to  his  injury,  unless  the  peril  of  this 
negligent  person  was  discovered  in  time  to 
avoid  injuring  him  by  thereafter  exercising 
ordinary  care  fOr  that  purpose.     But  this 
lookout  statute  worked  a  radical  cliange  In 
the  law.    Indeed,  it  was  enacted  for  the  pur- 
pose of  making   railroad   companies  liable 
wh«e,  notwithstanding  the  contributory  neg- 
ligence  of   the   person   injured,   the    injury 
could  have  been  averted  had  a  lookout  been 
tept,  and  It  is  made  Immaterial  whether  the 
operatiyes  of  the  train  know  of  the  person's 
presence  and  danger  or  not,   provided   tlM 
dreonistances  are  shown  to  be  such  ttiat  the 
injury  could  have  been  avoided  by  tbe  ex- 
ercise of  ordinary  care  had  a  lookont  been 
iepL    A.  lookout  here  would  have  revealed 
that  the  Frisco  crew  was  guilty  of  the  neg- 
ligence of   which    am>ellBnt   complains    and 
also  the  peril  and  dai^er  impeding.    It  is 
tme  deceased  could  have  gotten  off.  the  en- 
ghie  if  he  had  known  of  his  danger,  and  it 
may  be  troe  he  woold  not  have  been  endan- 
gered had  be  been  at  his  post  of  duty  to 
communicate  appropriate  signals  to  the  en- 
gineer ;   but  the  keeping  of  a  lookout  on  ap- 
pellant's part  would  have  revealed  to  the 
Rock  Island  train  crew  the  impending  col- 
lision whldi   the  negligence  of  the  Frisco 
crew  made  probable,  and  we  think  the  jury 
vras  warranted  in  finding  that  this  collision 
would  have  been  avoided  had  the  Rock  Is- 
land trainmen  performed  their  duty  by  keep- 
ing a  proper  loidcout. 

Finding  no  prejudicial  enor,  the  Judgment 
Is  affirmed. 


IZABD  OOUNTT  ▼,  VINCENNES  BRIDGE 
00.     (No..  240.) 

I  Supreme  Court  of  Arkansas.    March  13, 1916.) 

1.  ConnTiXB  «=»ie&— County   Cotiet— WAB- 
aAsrs— VAXiDrrr— Oollatbrai,  Attack. 

A  proceeding  under  Kirby's  Dig.  {  1176,  au- 
thorizing the  county  court  to  call  in  outstanding 
varrants  to  redeem,  cancel,  or  reclassify  them, 
is  a  direct,  and  not  a  collateral,  attack  on  the 
order  issning  the  warrants. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent.  Dig,  |  255;  Dec.  Dig.  «=>ie9.] 

2.  Cotnmxs  «=a206(2>— Countt  Codbt— Al- 
lowance or  Claims— Review. 

TTie  eooBty  court  may  not  review  former 
i'jdKiDCOts  for  mere  errors  in  allowance  of  claims 


where  the  allowance  was  not  iU^al  or  procured 
by  fraud. 

[Ed.  Note,— For  other  cases,  see  Counties, 
CMit.   Dig.  H  322,  323,  326;    Dec,  Dig,  <^ 

3,  Bbidqes  «=>20(2)— Contbact  fob  Bhidob— 
LrrriNG  at  Adcmok  —  Necmsitt  —  Wab- 
aAHTS— Validitt. 

Warrants  for  building  a  bridge  cannot  be 
canceled  because  the  contract  for  the  construc- 
tion of  the  bridge  was  not  let  at  public  auction 
as  required  by  statute,  where  there  was  an  ap- 
propriation for  the  bridge,  and  it  was  construct- 
ed for  an  amount  within  the  appropriation,  and 
was  accepted  and  used  by  the  county. 

EEd.  Nota— For  other  cases,  see  Bridges.  Cent. 
Dig.  §1  42,  44;   Dec.  Dig.  «=>20(2).f    ' 

.^peal  from  Circuit  Court,  Izard  County; 
Z.  M.  Hort<m,  Special  Judge. 

The  county  court  of  Isard  County  made 
an  order  calling  In  warrants  for  redemption, 
cancellation,  reissuance,  and  dasslflcation, 
and  the  Yincennes  Bridge  Company  presented 
warrants  for  approval  and  reissuance.  The 
county  court  entered  an  order  rejecting  the 
warrants,  and  the  Bridge  Company  appealed 
to  the  circuit  court.  From  a  Judgment  there 
supporting  the  validity  of  the  warrants  the 
county  appeals.    Affirmed. 

Bradshaw,  Rhoton  &  Helm,  of  Little  Rock, 
for  appellant  McOaleb  &  Reeder,  of  Bates- 
viUe,  for  appellee. 

HART,  J.  This  la  an  appeal  from  the 
Judgment  of  the  circuit  court  denying  the 
right  of  the  county  court  to  cancel  certain 
warrants  issued  to  appellee  in  payment  for  a 
bridge  built  by  it  across  Piney  creek,  in  Izard 
ooanty. 

The  connty  court  of  Isard  county  at  its 
January  term,  1916,  made  an  order  calling  in' 
connty  warrants  for  redemption,  cancella- 
tion, reissuance,  and  dassiflcatimi.  The  war- 
rants  were  ordered  to  be  presented  on  the 
19th  day  of  April,  1916.  On  that  date  appel- 
lee presented  warrants  of  the  aggregate 
value  of  $720  for  approval  and  reissuance. 
Accompanying  same  was  appellee's  affidavit 
to  the  effect  that  the  warrants  presented 
were  issued  by  order  of  the  county  court  oC 
Izard  connty  in  payment  of  the  fulfillment 
of  a  bona  fide  contract  made  and  entered  in- 
to between  said  county  and  appellee  on  the 
20th  of  March,  1913,  for  the  construction  of 
a  bridge  across  Piney  creek,  in  said  connty. 
The  said  contract  was  not  on  file  in  the 
office  of  the  county  clerk  in  Izard  county. 

The  county  court  entered  an  order  reciting 
that  it  had  thoroughly  examined  the  war- 
rants and  found  that  none  of  them  was  a 
Just  and  legal  evidence  of  Indebtedness 
against  Izard  county.  From  the  order  re- 
jecting them,  appellee  prosecuted  an  appeal 
to  the  circuit  court.  There  Izard  county  filed 
an  answer  in  which  it  admitted  that  tlie 
levying  court  of  said  county  at  its  Octobei 
term  1912,  made  an  appropriation  of  the 
sum  of  $1,000  for  the  purpose  of  building 
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a  bridge  across  Plney  creek,  and  appointed 
commissioners  to  erect  said  bridge.  It  fur- 
ther admitted  tliat  the  county  court  records 
show  that  the  plans  of  said  bridge  was  sub- 
mitted to  and  adopted  by  the  court,  but  avera 
that  no  specifications  of  said  bridge  was  sub- 
mitted to  and  approved  by  the  county  court. 
It  further  alleged  that  the  contract  to  build 
the  bridge  was  not  let  at  public  outcry  by 
the  county  court  as  required  by  the  statute. 

The  drcnlt  court  found  that  the  warrants 
attempted  to  be  canceled  were  Issued  on  or- 
ders of  the  county  court  on  matters  of  which 
It  had  Jurisdiction,  and  that  no  appeal  was 
taken  therefrom;  that  neither  the  county 
court  nor  the  circuit  court  oa  appeal  had  any 
right  or  authority  to  cancel  said  warrants. 
Whereupon  an  order  was  entered  lemrsing 
and  setting  aside  the  Judgment  of  the  county 
court,  canceling  the  said  warrants,  and  or- 
dering the  ctounty  court  to  r^ssue  said  war- 
rants as  required  by  the  statute.  Izard  coun- 
ty has  appealed  to  this  court. 

[1]  In  the  case  of  Monroe  County  t. 
Brown,  177  S.  W.  40,  the  court  held  that  a 
proceeding  under  Klrby's  Digest,  f  1175,  au- 
thorizes the  county  court  to  call  in  outstand- 
ing warrants  to  redeem,  cancel,  or  reclassify 
them,  is  a  direct,  and  not  a  collateral,  at- 
tack on  the  judgment  The  court  further 
held  that  only  those  warrants  may  be  re- 
jected which  could  not  have  been  valid  claims 
against  the  county  or  where  the  Judgment 
of  allowance  was  obtained  by  fraud.  In 
discussing  the  question  the  court  said: 

"The  statute  is  not  construed  to  mean  that 
the  county  court  is  authorized  to  review  former 
judgments  of  the  court  for  mere  errors  in  the  al- 
lowance of  claims,  but  they  are  authorized  to 
reject  claims  which  have  been  illeeally  or  fi^ud- 
nlenliy  issued.  In  other  words,  where  the  claim 
against  the  county  was  one  T»hlch,  under  any  ev- 
idence which  might  have  been  adduced,  could  not 
have  been  a  valid  claim  against  the  county,  or 
where  the  judgment  of  allowance  w&s  obtained 
by  fraud  practiced,  it  may  be  set  aside,  and 
warrants  issued  pursuant  thereto  canceled. 
However,  to  carry  the  review  beyond  that,  and 
to  permit  investigations  for  mere  errors  of  the 
court,  would  make  it  purely  a  collateral  attack 
»n  the  judgment,  which  is  not  authorized  by 
the  statute.  This  distinction  is  illustrated  by 
our  two  decisionB  in  State  v.  Perkins,  101  Ark. 
S58  [142  S.  W.  615],  and  FuUer  v.  State,  for 
TTse  of  Craighead  County,  112  Ark.  91  [164  S. 
W.  770].    In  th«  former  case  w«  held  that  there 


could  be  no  review  of  a  Jndgment  of  the  county 
court  adjusting  the  settlement  of  a  collector 
merely  because  there  had  been  aa  error  dis- 
covered in  the  amount  of  commissions  allowed; 
but  in  the  last-cited  case  we  held  that  there 
could  be  a  review  where  the  court  allowed  com- 
missions which  were  wholly  onauthorized  by  the 
statute,  as  such  an  allowance  eonstitated  fraud 
in  law." 

The  reccurd  shows  that  an  appropriation 
was  made  for  the  building  of  the  bridge,  and 
commissioners  appointed  to  construct  the 
same.  The  bridge  was  constructed  for  an 
amount  within  the  appropriation,  and  was 
accepted  and  used  by  the  county.  This  is 
conceded  by  counsel  for  the  county,  but  they 
contended  that  the  warrants  should  be  can- 
celed because  the  contract  for  the  construc- 
tion of  a  bridge  was  not  let  at  public  auction 
as  required  by  statute. 

[2]  Under  this  state  of  the  record  we  do 
not  think  that  the  county  court  in  the  first 
Instance  was  without  jurisdiction  to  issue 
warrants  for  the  claim.  As  we  have  already 
seen,  the  county  court  is  n'ot  authorlEed  to 
review  Ita  former  Judgments  for  mere  er- 
rcHrs  in  the  allowance  of  claims,  but  it  is 
only  authorized  to  reject  claims  whlcli  have 
been  Illegally  Issued,  or  whose  Issuance  has 
been  procured  by  fraud. 

[3]  An  appropriation  was  made  by  the 
levying  court  for  building  the  bridge.  The 
county  court  let  the  contract  and  had  the 
bridge  built.  After  It  was  constructed  it  ac- 
cepted the  bridge  and  allowed  the  public  to 
use  It,  and  it  could  not  thus  get  the  benefit 
of  the  work  and  labor  of  appellee  and  still 
defeat  the  claim  for  compensation  u]^n  the 
ground  that  the  oontract  to  construct  the 
bridge  was  not  let  at  public  auction^  See 
Howard  County  v.  Lambright,  72  Ark.  330, 
80  S.  W.  148;  Watkhis  t.  Stoogh.  103  Ark. 
468,  147  S.  W.  443.  In  any  .^vent  It  could 
not  be  considered  that  the  actton  of  the  coun- 
ty court  In  issuing  the  warrants  under  the 
circumstances  related  was  illegal  and  with- 
out Jurisdiction.  Tttere  Is  no  allegation  that 
there  was  any  fraud  or  collusion  between  the 
county  judge  and  the  appellee  in  regard  to 
the  oontract  for  tb»  oonatmotton  of  tb* 
bridge. 

It  follows  that  tha  Judgment  must  be  af- 
firmed. 
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XnCEEIR  et  aL  T.  WADSjOW  at  •!. 
(Mo^lTSSe.) 

(Sniireine  Court  of  Missouri,  Dirislon  No.  1. 

Feb.  29,  line.  RehearinK  Denied 

March  30,  1916J 

L  PuADiNe  «s»403(2)— Panxion— AmcB  bt 

Answeb. 
In  a  suit  to  restrain  defendant  from  record- 
ing a  quitclaim  deed  to  landa  on  the  ground  that 
such  deed  would  caat  a  cloud  on  plaintiffs'  title, 
the  petition  failed  to  aet  out  the  deaoription  of 
plaiotiffa'  landa  or  the  facta  relating  to  the  pat- 
enting of  such  lands,  but  the  answer  admitted 
Uie  qoitdaim  deed  covered  plaintiffs'  lands  and 
supplied  the  other  defects.  Held,  that  the  peti- 
tion was  aided  by  the  answer  so  that  a  demurrer 
wag  BO  longer  avaflable. 

[Ed.   Note.— For  other   cases,   see   Pleading, 
Cent  Dig.  §§  1344-1847;   Dec.  IMg.  «=»403(2).] 

2.  PuBuo  Lards  «=5>81(9)— Swam*  LAhds— 
Patent — Vauditt. 

Where  swamp  lands  patented  to  Stoddard 
coanty  were  sold  under  an  execution  on  judg- 
ment against  the  county,  and  thereafter  the 
coanty  eompromiaed  with  the  purchasers  at  ex- 
Kution  sale,  receiving  compensation  for  the 
lands,  the  patent  made  by  the  county's  special 
commissioner  carried  title  to   the  lands. 

[Ed.  Note.— For  other  eases,  see  Public  Landa, 
Cent.  Dig.  J  204 ;   Dec.  Dig.  <8=5»61(0).] 

3.  PtJBLio  Lakds  €=361(5)— Swamp  Landb— 

Where  under  judgment  against  Stoddard 
connty  swamp  lands  were  sold  by  the  sheriff 
under  execution  against  the  county,  the  title  of 
the  purchasers  who  received  the  sheriff's  deed 
was  void. 

[Ed.  Note. — For  other  cases,  see  Public  Landa, 
Cent  Dig.  K  197,  198;    Dec.  Dig.  «=»61(5).] 

4.  QoiETiNO  Trn.!:  $=>5— Giacd  on  Tiria— 
Recobdatior  of  Deed  —  MtncrrPiJciTT  of 

Sl'ITS. 

Where  the  recordation  of  it  quidalm  deed 
covering  thouaands  of  acrea  would  oast  douda 
on  the  title  of  many  landowners,  plaintiff  may 
to  avoid  a  multiplicity  of  suits  sue  for  himself 
and  others  similarly  mtnated  to  en^ln  riecorda- 
tion ;  for,  if  the  instrument  was  recorded,  many 
suits  to  remove  the  cloud  would  he  necessitated. 
[Ed.  Note. — For  other  cases,  see  Quieting  Xi- 
Ue,  Cent  Dig.  |  13 ;   Dec.  Dig.  ig=>5.] 

5.  QcrrnNO  TITLE  ^=>&— Olodds  OH  Title— 
Enjointho  RECoBDrno  OF  Deed. 

Where  a  quitclaim  deed  made  by  persms 
whotie  title  to  lands  waa  void  would  cast  a 
cicud  on  plaintiffs'  titles  necessitate  a  multi- 
pKcity  of  suits  and  affect  the  merchantability 
of  plaintiffs'  titles,  recordation  of  the  Instru- 
ment will  be  enjoined,  particularly  as  the  eon- 
nderation  for  the  conveyance^  which  covered 
thousands  of  acres,  was  purely  nominal,  and  it 
was  apparent  that  the  purpose  of  the  convey- 
icce  was  to  cloud  plaintiffs  titles. 

[Ed.  Note.— For  other  cases,  see  Quietinr  Ti- 
tle. Cent  Dig.  U  34,  35;   Dec.  Dig.  <8=>&] 

Blair,  J.,  diaaentint. 

Appeal  from  Circuit  Court,  Stoddard  Cotin- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  WUIiam  Lb  Tucker  and  others 
against  George  W.  Wadlow  and  another. 
Ttom  a  Judgment  for  plaintiffs,  the  named 
defendant  appeals.     Affirmed. 

Xhls  action  was  commenced  In  the  drcnlt 
eoort  of  Stoddard  county  aforesaid,  <»  March 
13,  1912,  1^  "Wm.  L.  Tucker,  for  himself  and 


others  sLmllaely  Interested,  «gaiBst  defends 
Uits,  George  W.  Wadlow  and  Hugh  M.  Flan- 
ary*  to  enjoin  the  latter,  as  recorder  of  said 
county,  from^  *ecoBdlng  a  qnitclaini  deed  f roa 
Allle  W.  EElcks,  a  single  nui,  and  son  <tf 
David  G.  Eiicks,  deceased  (late  of  Stoddard 
coanty,  Mo.),  to  George  W.  Wadlow,  of  St. 
Louis,  Mo.,  defendant  In  this  action. 

The  above  deed  is  dated  January  16,  1912, 
and  the  expressed  consideration  therein  is 
$7S.  It  purports  to  convey  the  nndtvlded 
one-sixth  interest  of  said  Allie  W.  Hicks  in 
about  14,220  acres  of  land  in  said  connty, 
and  his  undivided  one-fonrtb  interest  in 
about  60,000  acres  of  land  in  the  same  countys 

It  appears  from  the  record  that  on  Sep- 
tember  28,  1860,  the  United  States  conveyed 
to  Missouri  about  1,800,000  acres  of  swamp 
land  for  drainage  and  reclamation  (Act  Sept 
28,  18S0,  c.  84,  9  Stat.  619) ;  that  afterwards 
by  numerous  acts  of  its  Leglalature,  begin- 
ning in  1851.  and  ending  about  1879,  Missouri 
conveyed  the  350^0(X>  acres  of  above  lands  in 
Stoddard  county.  Mo.,  to  said  county  of  Stod- 
dard, in  trust  for  drainage  aikd  redamatioa, 
with  residue,  if  any,  to  the  public  school  fund 
of  said  county.  The  above  land,  ercept 
about  20,000  acres  of  same  situated  in  Nig- 
ger-Wool Swamp,  waa  about  all  of  the  very 
valuable  land  in. Stoddard  county  aforesaid, 
for  timber  and  agricultural  purposes,  the 
remainder  being  hilly,  unproductive,  and 
poorly  timbered. 

On  March  IS,  1868,  Louis  M.  Binger,  pro- 
cured a  general  Jndgment  against  Stoddard 
county  by  default  for  |1,136.90.  An  execu- 
tion was  Issued  on  said '  Judgment,  107,000 
acres  of  the  350fiQQ  acres  cohveyed  to  Stod- 
dard county  as  aforesaid  were  levied  upon, 
and  on  September  16,  1868,  said  entire  tract 
of  107,000  acres  was  sold  at  public  vendue  to 
Louis  M.  Uinger,  D.  Starks  Qromb,  and  oth- 
ers for  the  aggregate  sum  of  $068.96,  and 
said  Judgment  credited  accordingly.  At  the 
February  term,  1869,  of  the  Stoddard  countj; 
court,  the  latter,  by  an  order  entered  of  rec- 
ord, appointed  William  G.  Phelan  and  X>avld 
G.  Hicks  to  Institute  suit  to  recover  said 
107,000  acres  of  land  aforesaid,  and  agreed 
to  convey  to  them  -50,000  acres  of  said  107,- 
000  acres  as  their  tee  for  prosecuting  said 
action  in  behalf  of  said  county.  Thereafter 
said  Stoddard  county  court  compromised  with 
said  Louis  M.  Ringer,  and  the  other  purchas- 
ers of  said  land  under  aaid  sale  for  the  ex- 
pressed consideration  of  $13,660,  and  said 
purchasers  received  patents  for  said  107,000 
acres  from  said  coanty,  through  its  special 
commissioner,  Alfred  Elsroth,  pursuant:  to 
said  compromise.  It  was  further  provided 
by  said  county  court,  as  a  part  of  said  com- 
promise order,  that  said  Wm.  O.  Phelan  and 
David  G.  Hicks,  in  Ueu  Of  the  60,000  acres 
aforesaid,  which  they  were  to  receive  as 
their  fee  for  proBecntinj;  said  action,  were 
to  receive  10,000  ac^es  e&cfa  of  said  land,  to 
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be  selected  on  their  aecarlng  or  paying  said 
county  $1,600  of  said  113,600.  They  failed 
to  meet  said  reqnirements,  and  received  no 
patents  for  any  portion  of  said  lands.  It 
was  agreed  that  Stoddard  county,  Mo.,  Is 
the  common  sonrce  of  title;  that  all  the 
lands  embraced  in  said  quitclaim  deed  are 
of  the  United  States  grant  of  Septembec  28, 
18S0,  aforesaid,  to  the  state  of  Missouri,  and 
from  the  state  of  Missouri,  by  acts  of  its 
[legislature,  to  said  Stoddard  county.  It  is 
further  agreed  that  David  G.  Hicks  died  in- 
testate In  said  coimty  about  1871,  leaving  Al- 
Ue  W.  Hicks,  a  son,  and  Wade  Hampton 
FUnt  (nfe  Hicks),  a  daughter,  his  sole  snr- 
Tlvlng  heirs  at  law. 

It  is  admitted  in  the  answer  of  Wadlow 
that  the  plaintifCs  herein  deralgn  their  title 
to  the  land  described  in  said  deed  from 
Hicfcs  to  Wadlow  under  and  through  said 
Blzroth  patents.  The  answer  of  said  defend- 
ant avers  that  plaintiffs  claim  In  the  aggre- 
gate only  about  6,000  acres  of  the  64,220 
acres  embraced  in  said  quitclaim  deed,  but 
in  his  statement  it  is  admitted  that  plaintiffs 
deraigned  title  to  about  12,000  acres  of  the 
land  embraced  in  the  Hicks  deed  to  Wadlow, 
and  that  142,220  acres  of  the  lands  described 
in  said  deed  were  not  embraced  in  the  Blz- 
roth  patents  aforesaid. 

It  appears  from  the  evidence  that  on  March 
14,  1868,  a  Judgment  was  rendered  in  favor 
of  Thoe.  3.  Rodney,  guardian  and  curator  of 
Jane  and  Julia  Allen,  minor  heirs  of  Frank 
J.  Allen,  deceased,  against  Stoddard  county 
for  f4,840,  and  costs ;  that  an  execution  was 
Issued  on  said  Judgment,  and  the  14,220  acres 
described  In  said  quitclaim  deed  were  levied 
upon  and  sold  as  the  proi>erty  of  said  coun- 
ty on  September  16,  1869,  for  the  expressed 
consideration  of  $299.10 ;  that  the  same  was 
stricken  off  to  David  G.  Hicks,  John  E.  Usle, 
and  Joseph  J.  Miller,  as  purchasers  at  said 
sale,  and  a  sheriff's  deed  made  to  them  there- 
for. The  sale  of  the  14,220  acres  under  ex- 
ecution against  Stoddard  county  was  and  is 
void,  and  did  not  divest  said  county  of  the 
title  to  any  part  of  said  14,220  acres,  and 
(ionveyed  no  Interest  therein  to  either  David 
G.  Hicks,  3aim  B.  Litde,  or  Joseph  J.  Miller. 
The  evidence  dearly  shows  that  the  record- 
ing of  said  quitclaim  deed  would  cast  a  cloud 
on  the  title  of  plaintiffs'  land,  as  well  as 
that  of  all  others  similarly  Interested  and 
claiming  under  Stoddard  ootmty  as  the  com- 
mon source  of  title.  The  recording  of  said 
deed,  as  shown  by  the  testimony,  would  ne- 
cessitate the  bringing  of  a  multiplicity  of  suits 
by  landowners  in  said  county  who  are  affect- 
ed like  plaintiffs  to  remove  said  cloud  upon 
their  titles.  It  further  appears  from  the  evi- 
dence that  the  recording  of  said  deed  would 
greatly  depreciate  the  market  value  of  said 
lands,  etc.  It  was  conceded  by  counsel  for 
plaintiffs  at  the  trial  that  each  and  every 
oaB  of  the  parties  plaintiff  own  separate  and 
distinct  parcels  of  the  lands  In  controversy. 


Unless  the  Elzroth  patents  be  declared  void, 
the  defendant  Wadlow  has  acquired  no  tlUe 
to  any  of  the  lands  described  in  his  quitclaim 
deed  from  AUie  W.  Hides. 

The  trial  court,  upon  the  hearing  of  the 
cause,  found  the  issues  in  favor  of  plaintiffs, 
and  entered  a  decree  perpetually  enjoining 
the  recording  of  said  quitclaim  deed,  etc. 
Defendant  Wadlow  in  due  time  filed  his  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  to  this  court. 

Andrew  W.  Hunt,  of  Bloomfield,  and  Geo. 
W.  Wadlow,  of  St  liouls,  for  appellant 
Wammack  &  Welbom  and  Modey  ft  Wood;, 
all  of  Bloomfield,  and  Oliver  4t  Oliver,  ot 
Cape  Girardeau,  for  respondents. 

KAILBZ,  O.  (after  stating  the  facts  at 

above).  [1]  I.  It  is  strenuously  insisted  by 
appellant  that  his  demurrer  to  plaintiffs'  pe- 
UtioD.  should  have  been  sustained,  because 
of  its  failure  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  petition  does 
undoubtedly  abound  in  legal  conclusions,  and 
failed  to  allege  certain  spedflc  facta  which 
were  necessary  to  establish  a  cause  of  action, 
but  the  answer  and  record  of  defendant  Wad- 
low have  supplied  these  deficiencies.  While 
the  petition  failed  to  set  out  the  description 
of  plaintiffs'  land  and  those  associated  with 
him  as  plaintiffs,  yet  the  answer  admits  that 
as  much  as  5,000  acres  of  plaintiffs*  lands 
were  conveyed  to  them  under  the  Eazrotb 
patents,  and  are  contained  in  said  qnitclaliu 
deed.  The  petition  falls  to  set  out  the  facts 
relating  to  the  Elzroth  patents  for  said  107,- 
000  acres  of  land,  and  failed  to  aver  that 
the  60,000  acres  contained  In  said  deed  were 
a  part  of  said  107,000  acres  conveyed  to 
Ringer  and  others,  under  said  Elzroth  pat- 
ents, but  the  answer  In  connection  with  the 
petition  covers  the  foregoing  matters,  and 
hence,  under  the  well-known  doctrine  of 
"express  aider,"  the  defects  In  the  petition 
are  cured  by  the  allegations  of  the  answer, 
and  the  demurrer  Is  therefore  no  longer  avail- 
able to  defendant  Garth  v.  Caldwell,  72 
Mo.  loc.  clt  629,  630;  Hughes  v.  Carson,  90 
Mo.  loc.  dt  402,  403,  2  S.  W.  441 ;  Donaldson 
V.  Butler  Ciounty,  Mo.,  98  Mo.  loc.  dt.  lOOj 
167,  11  S.  W.  672;  Coulter  v.  Coulter,  121 
Mo.  App.  149,  100  S.  W.  1134;  Jackson  v. 
Powell,  110  Ma  App.  249,  84  S.  W.  1132.  { 
[2]  II.  The  appeal  herein  was  taken  li 
March,  1912.  Since  that  time  this  court,  in 
no  uncertain  language,  has  adhered  to  the 
majority  opinion  In  Simpson  v.'  Stoddanj 
C!onnty,  173  Mo.  421,  73  S.  W.  700.  We  ther«| 
fore  bold  that  the  Elzroth  patents  for  tW 
107,000  acres  of  land  described  therein  conj 
veyed  to  Ringer  and  the  other  patentees  tli 
title  to  said  land.  Bryan  v.  McCasklll,  11 
S.  W.  loa  clt  963,  and  cases  cited;  Ken  to 
V.  HamUton,  264  Mo.  loc  dt  576,  175  S. 
967;  Wilson  v.  Drainage  District,  257 
loc.  dt.  200,  166  8.  W.  734;  Senter  ▼. 
ber  (30..  265  Mo.  loc.  dt  890. 164  S.  W. 
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Briokerb<^  ▼.  Jnden,  256  iSo.  loa  dt.  120, 
721,  lei  S.  W.  623. 

[)]  III.  It  Is  conceded  In  appellant's  state- 
ment that  the  14,220  acres  m^itloned  In  said 
quitcUlm  deed,  and  aometlmes  mentioned  as 
15,000  acres,  was  a  part  of  the  350,000  acres 
conTef  ed  to  Stoddard  oonnty  by  the  state  of 
MUsonrl  In  tmst  for  drainage  and  redama- 
Hon  purposes,  etc.  It  Is  claimed  that  Stod- 
dard county  was  divested  of  the  title  to  said 
15,000  acres,  by  the  sale  of  same  under  an 
execntion  dated  August  9,  1809,  on  a  general 
lodgment  rendered  against  said  county  March 
14, 186S,  In  favor  of  the  Allen  heirs  for  $4,- 
840  debt,  and  costs,  and  that  the  same  was 
ccnveyed  to  Hicks,  Lisle,  and  MlUer  for 
$299.10  in  September  1809,  by  the  sheriff  of 
said  county,  under  the  execntion  sale  afore- 
said. This  sale  was  void,  and  left  the  legal 
title  to  said  15,000  acres  in  Stoddard  county 
in  trust  for  drainage  and  reclamation  pur> 
poses,  as  tbough  no  Judgment  had  been  ren- 
dered or  sale  had  taken  place  thereunder. 
AlUe  W.  Hicks  therefore  had  no  title  to  said 
15,000  acres  or  any  portion  thereof,  and  hence 
passed  no  title  to  any  part  of  same  In  his 
quitclaim  deed  to  appellant  State  es  ret 
Robblns  v.  County  Court  of  New  Madrid,  61 
Mo.  82;  By.  Co.  v.  Hatton,  102  Mo.  loc.  dt 
M,  14  S.  W.  763;  Bayless  v.  Gibbs,  251  Mo. 
loo.  dt.  504, 158  S.  W.  590 ;  Senter  v.  Lumber 
Co.,  255  Mo.  loc.  cit  602,  164  S.  W.  501,  and 
following. 

[4]  IV.  Appellant  contends  that  plaintiff 
has  no  legal  right  to  maintain  this  action  In 
his  own  behalf  and  in  behalf  of  others  sim- 
ilarly Interested.  Every  person  who  owns 
any  part  of  the  64,220  acres  described  In  the 
<]aitclaim  deed  in  controversy  obtained  his 
title  through  Stoddard  county.  The  record- 
ing of  said  quitclaim  deed  would  cast  a  cloud 
upon  the  title  of  every  landowner  whose  real 
estate  was  described  therein.  If  It  became 
necessary  in  a  court  of  equity  for  all  or  a 
portion  of  said  landowners  separately  to 
liave  said  cloud  upon  their  respective  titles 
removed.  It  would  require  same  evidence  as 
to  common  source  of  title,  the  same  evidence 
as  to  the  cloud  upon  the  title,  and  the  same 
recitals  In  the  respective  decrees  rendered. 
In  order,  therefore,  to  avoid  a  multiplicity 
of  salts,  and  aooompllsb  the  same  purpose  in 
s  single  action,  the  modem  rules  of  equity 
Jarlspmdence  authorize  the  plaintiff  In  his 
own  bdialf,  and  in  behalf  of  all  others  sim- 
ilarljr  interested,  to  maintain  this  kind  of 
an  action.  Mewmeyer  et  aL  v.  Railway  Co., 
52  Ko.  81, 14  Am.  R^.  394 ;  Banney  y.  Bader, 
ST  Ho.  479;  Denniaon  v.  Kansas  City,  05 
Mo.  416,  8  S.  W.  429;  Zilly  y.  Tobbeln,  103 
Mo.  ^9,  16  S.  W.  618,  28  Am.  St  Rep.  887 ; 
State  ex  rd.  v.  Wood,  165  Mo.  loc.  dt  485,  66 
8.  W.  474,  48  L.  B.  A.  606 ;  State  ex  rel.  y. 
Woodside,  2S4  Ma  580,  163  S.  W.  846;  1 
l^Uing  On  Injunctions  and  other  Extraordi- 
nary Bemedles  (2d  Ed.)  i  678;  1  High  On 
Inlonctlons  (4th  Ed.)  {{  372  and  674.     The 


eqnltable  prlndplM  sustaining  the  ri^t  to 
maintain  this  class  of  actlcms  is  forcefully 
stated  in  1  High  On  Injunctions  (4th.  Ed.)  ( 
372,  and  cases  dted  thereunder,  as  follows: 
"The  prevention  of  a  cloud  upon  title  is  a 
salutary  branch  of  the  jurisdlcbon  of  equity, 
recosnised  by  all  the  authorities,  and  founded 
upon  the  clearest  principles  of  right  and  jus- 
tice. The  jurisdiction  by  injunction  to  prevent 
a  cloud  upon  title  is  closely  analogous  to  the 
well-settled  jurisdiction  of  courts  of  chancery 
for  the  removal  of  cloud  upon  title;  and  the 
reasoning  which  supports  the  jurisdiction  in 
the  latter  case  would  seem  to  apply  with  equal, 
if  not  greater,  force  in  the  former.  It  seems, 
therefore,  to  follow  as  a  necessary  consequence 
that,  if  the  aid  of  equity  may  be  invoked  to 
remove  a  cloud  upon  title  to  realty,  it  may  with 
equal  propriety  be  exerted  to  enjoin  such  ille- 
f»l  acts  as  will  necessarily  result  in  a  clouded 
title.  And  it  may  be  asserted  as  a  general  prop- 
osition that  a  sale  of  lands  under  execution, 
which  would  confer  no  title  upon  the  purchas- 
er, and  whose  only  effect  would  be  to  dond  the 
title  of  others,  will  be  enjoined." 

The  right  Of  plaintiff  to  maintain  this  ac- 
tion for  the  benefit  of  himself  and  others 
similarly  situated  is  sustained  by  the  weight 
of  authority. 

[6]  V.  Were  the  facts  snfildent  before  tlie 
trial  court  to  warrant  it  in  perpetually  en- 
joining the  recording  of  appellant's  quitclaim 
deed?  If  recorded.  It  is  too  plain  for  argu- 
ment that  a  cloud  will  be  cast  upon  the  title 
to  the  entire  64,220  acres,  whether  held  by 
the  county  as  trustee  aforesaid  or  by  Indi- 
viduals and  corporations  claiming  through 
the  county  as  a  common  source  of  title.  No 
purchaser  of  any  of  said  land  would  be  will- 
ing to  pay  full  value  for  same  untH  the  cloud 
npon  the  title  occasioned  by  the  recording  of 
said  deed  had  been  removed.  It  Is  undisput- 
ed that  a  large  portion  of  the  land  describ- 
ed In  said  qnltclalm  deed  has  become  very 
valuaMe.  The  capitalist  therefore  who  de- 
sired to  loan  money  on  this  land,  appraised 
at  its  reasonable  value,  would  require  that 
this  doud  upon  the  title  should  be  first  re- 
moved before  the  fall  amount  agreed  upon 
should  be  paid  over  to  the  borrower.  The 
very  fact  that  the  grantee  in  the  quitclaim 
deed  has  received  a  conveyance  of  64,220 
acres  of  land  for  the  expressed  consideration 
of  $75,  and  without  the  semblance  of  title 
passing  by  said  conveyance,  is  yery  persua- 
sive evidence  to  our  mind  that  either  the  ap- 
pellant thought  there  might  be  some  chance 
to  obtain  a  reconsideration  of  the  conclusion 
reached  In  the  Simpson  Case,  supra,  or  said 
conveyance  could  be  held  as  a  dub,  when  re- 
corded, to  force  vendors,  purchasers,  money 
loaners,  etc.,  to  pay  a  monied  consideration 
for  every  conveyance  of  said  land  made  in 
order  to  remove  a  doud  from  the  title.  In 
either  event,  a  court  of  equity  would  be  jus- 
tified in  enjoining  the  recording  of  said  in- 
strument 

VI.  Upon  a  careful  consideration  of  all  the 
facts  disclosed  by  the  record  we  are  of  the 
opinion  that  the  trial  court  was  well  within 
the  law  and  tlte  evldenoe  In  retpect  to  its 
flndlnga. 
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Its  Jndgineat  In' pnriiibltlng  the  recording 
of  appellant's  quitclaim  deed  Is  therefore  af- 
firmed. 

BROWN,  (X,  not  sitting. 

PER  OURIAM.  The  foregoing  opinion  of 
RAILBT,  O.,  is  adopted  as  the  opinion  of  the 
oonrt.  All  concur,  except  BLAIR,  J.,  who 
dissents. 


OGDEN  ▼.  AUBR.    (No.  17639.) 

(Supreme  Court  of  Missouri,  Division   No.  2. 

Feb.  IS,  1916.     Rehearing  Denied 

March  31,  1916.) 

1.  BquiTT  «=966(3)— Maxihs^leait  Hards. 

Irrespective  of  the  doctrine  of  res  adjudi- 
cata,  equity  will  not  aid  one  vho  has  sought  the 
same  relief  in  separate  actions  en  grounds  so  in- 
consistent as  to  evince  a  lack  of  candor  and 
clean  hands. 

££2d.  Note.— For  other  cases,  see  ESquity,  Dec 
Dig.  «=»65(3).] 

2.  JpooMENT    «=>588  —  Res    Adjtidioaia— 
Mattebb  Concluded. 

In  an  action  in  equity  for  the  partition  of 
land,  a  former  judgment  in  an  action  between 
the  same  parties  and  seeking  the  same  reUet, 
but  urging  different  grounds,  was  conclusive 
upon  a  plea  of  res  adjudicate. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1062,  1090;  Dec.  Dig.  <3=7588.] 

*  Appeal  from  St  Louis  Circuit  Court;  Geo. 
O.  Hitchcock,  Judge. 

Action  by  Mary  Auer  Ogden  against  Reno 
A.  Auer.  From  a  Judgment  for  the  defend- 
ant, the  plaintiff  appeals.    Affirmed. 

Plaintiff  deeming  herself  entitled  to  a  moie- 
ty of  certain  lands  situate  in  the  dty  of  St 
Louis,  brought  this  action  In  equity  in  the 
<lrcult  court  of  that  city  against  defendant 
to  establish  her  alleged  status  as  an  heir 
of  Andrew  Auer  and  Elizabeth  A.  Auer,  to 
the  end  that  she  might  as  her  prayer  was, 
have  said  lands  partitioned  between  defend- 
ant and  herself.  Cast  l)elow,  she  has  ap- 
pealed. 

.  Defendant  is  the  son  of  said  Andrew  and 
Elizabeth  A.  Auer,  who  died  on  the  26th  day 
of  November,  1909,  and  on  the  7th  day  of 
March,  1910,  respectively.  Said  Andrew  was 
seised  In  fee  of  a  part  of  the  lands  sought 
to  be  partitioned.  These  lands  he  devised  to 
the  said  Elizabeth,  8«  that  she  at  her  death 
was  seised  of  all  of  them,  and,  dying  Intes- 
tate, they  passed  by  descent  to  defendant  as 
her  only  heir,  subject  as  the  contention  of 
plaintiff  herein  is,  to  her  alleged  right  to  a 
moiety  thereof. 

Plaintiff's  petition  is  in  two  counts;  the 
substance  and  legal  effect  of  each  thereof 
will  be  found  among  other  facts,  regarded 
by  us  as  decisive  of  the  case,  in  our  discus- 
sion of  the  law  deemed  applicable  to  the  is- 
sues presented. 

August  Walz,  Jr.,  and  W.  O.  C&rpeaitet, 
both  of  St.  Louis,  for  appellant  Wm.  F. 
Woemer,  of  St  Louis,  tor  respondent 


FASIS,  P.  3.  (after  stating  the  facts  as 
above).  Defendant  who  ia  the  respondent 
here.  Interposed  below,  among  other  defenses, 
that  of  former  adjudication.  In  proof  of 
this  idea  the  flies  and  the  Judgment  in  a 
former  action  between  the  identical  parties 
were  offered.  From  the  petition  in  such 
former  action  It  appears  that  on  eome  diy 
prior  to  October  24,  1911,  but  on  what  precise 
date  does  not  appear,  there  was  flled  In  the 
circuit  court  of  the  dty'  of  St  Louis,  by 
plaintiff,  an  action  in  two  counts:  (a)  For 
partition;  and  (b)  for  specific  performance 
of  a  contract  to  adopt  and  for  partition  of 
the  same  lands  now  here  In  controversy  and 
others  not  here  Involved.  The  first  count  in 
said  last-mentioned  petition  averred  in  8Dt>- 
stance  that  plaintiff  is  the  heir,  for  that  sbe 
is  the  "natural-bom  daughter"  of  defend- 
ant's mother  and  father,  and  as  such  entitled 
to  one-half  of  said  lands.  The  prayer  is  for 
partition.  The  second  count  avers  a  promise 
made  by  defendant's  parents  to  some  un- 
known person  for  plaintiff's  benefit,  to  adopt 
plaintiff  as  an  heir;  the  performance  of  all 
duties  as  a  child  on  plaintiff's  part  snd  a 
prayer  for  spedflc  performance  of  said  prom- 
ise to  adopt  and  for  partition  of  the  lauds 
here  in  controversy. 

The  action  above  referred  to,  which  we 
may  for  convenience  styie  the  "first  action" 
to  distinguish  it  from  the  case  at  bar  (though 
it  was  not  in  fact  the  first  action  by  tvro 
others — one  in  the  probate  court  and  another, 
which  was  dismissed  In  the  circuit  court), 
came  on  for  trial  on  the  24th  day  of  Octob'-, 
1911.  At  the  request  of  plaintiff,  by  motion 
to  that  end,  the  issue  of  whether  plaintiff 
is  the  "natural-bom  daughter"  of  the  Auers, 
Iwrn  in  lawful  wedlock,  was  submitted  to  a 
Jury.  The  evidence  was  heard,  'and  on  the 
25th  day  of  October  the  Jury  returned  a  ve^ 
diet  against  plaintiff,  In  substance  finding  the 
fact  to  be,  that  plaintiff  Is  not  the  natural- 
bom  child  of  the  Auers,  born  in  lawful  wed- 
lock. On  October  28,  1911,  plaintiff  flled  her 
motion  for  a  new  trial,  which  motion  was  \<s 
the  court  overruled  on  December  26,  1911, 
and  Judgment  was  thereupon  rendered  for 
defendant  and  against  plaintiff  on  the  first 
count  of  her  petition,  dismissing  her  bill 
After  the  verdict  and  pending  the  motion  f<« 
a  new  trial  and  on  November  1,  1911,  plains 
tiff  dismissed  the  second  count  of  her  said 
first  action,  which  said  count  Is  In  all  ma- 
terial respects  a  copy  of  the  first  count  of  the 
suit  at  bar.  Likewise  pending  the  motion  foi 
a  new  trial,  and  on  the  3d  day  of  December! 
1911,  the  action  at  bar  was  flled. 

[1,1]  Fr<«n  the  Judgment  in  the  first  ae 
tion  no  appeal  was  taken,  and  whatevei 
rights,  if  any,  which  were  concluded  thereb] 
are  obviously  res  adjudicata  In  this  acUoa 
Leaving  out  of  consideration  the  proceeding 
in  the  probate  court  which  was  dismls.sed 
and  the  earlier  action  lA  the  circuit  coui< 
(even  preceding  that  called  here  the  first  aC 
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Uon,  wUeb  was  Hkewlae  ^amlBsed,  aad 
vhlcb  It  Is  plain,  go  only  to  show  the  dhrers 
Bttltndes  and  ccmtradlctory  affldavtts  of 
plaintiff  RB  wdl  aa  the  vezfitloiis  nature  of 
this  UtigatUxi) ,  the  point  Is  strenuously  urg- 
ed, upon  the  facts  stated,  that  the  doctrine 
of  res  adjudlcata  precludes  plalntlfl  from 
sDccessfully  maintaining  this  action. 

Let  us  examine  this  que8tl<Mi  before  we 
come  to  the  merits.  The  only  relief  prayed 
for  in  each  of  these  actions  and  In  each  count 
thereof  was  partition  of  the  premises  describ- 
ed In  the  flrst  action  and  in  tills  one.  In  the 
first  action  the  right  to  a  decree  of  partition 
was  based  upon  the  grounds:  (a)  That  plain- 
tiff  Is  an  heir  of  tlie  Auers  (from  the  fact 
arerred  that  she  is  their  child,  bom  of  them 
in  lawful  wedlock);  and  (b)  that  plaintiff 
was  entitled  to  the  specific  performance  of 
a  contract  made  by  the  Auers  with  "some  one 
acting  for  and  in  belialf  of  plaintiff,"  to  legal- 
ly' adopt  her  as  their  child  and  heir. 

In  the  case  at .  bar  likewise  partition  of 
tbe  premises  In  controreirsy  Is  the  only  re- 
lief sought,  and  the  averred  grounds  upon 
wtiich  such  partition  is  sought  are:  (a) 
Tbat  the  Auers  contracted  and  agreed  with 
iome  unknown  person  "acting  for  and  on 
behalf  of  this  plaintiff,"  to  take  plaintiff 
and  legally  adopt  her  as  their  own  child  and 
heir,  and  (b)  that  plaintiff  was  reared  by  the 
Aners  in  the  belief  tbat  she  was  their  daugh- 
ter; tbat  they  educated  her  as  such  and  so 
held  her  out  to  others;  that  she  rendered 
lore  and  menial  service  to  them  for  years  as 
if  she  were  their  daughter,  and  in  the  belief 
that  such  blood  relation  actually  existed; 
that  through  her  said  services  rendered  in 
the  honest  l>elief  of  such  relationship,  much 
of  the  identical  property  sought  to  be  par- 
tiiloDed  was  earned,  or  augmented  in  value, 
and  that  a  refusal  to  allow  her  to  share  In 
It  to  the  extent  that  a  child  by  blood  of  the 
Aaers  would  share,  would  amount  to  a  fraud 
ui>uD  her,  and  that  defendant,  by  reason  of 
the  tortious  acts  of  ids  ancestors  from  whom 
the  property  in  dispute  was  Inherited  by 
hiu,  is  estopped  to  deny  the  validity  of  her 
claim,  averred  to  accme  as  above  stated,  to 
one-half  of  It. 

Leaving  out  of  question  the  divers  contra- 
dictory attitudes  assumed  by  plaintiff,  which 
we  could  well  consider  as  affecting  the  bona 
fides  and  merits  of  her  case  (Russell  v.  Sharp, 
192  Mo.  loc.  dt.  287,  91  S.  W.  134,  111  Am. 
St  Hep.  496),  and,  looking  alone  to  her  first 
action  and  to  the  Instant  one,  we  conclude 
that  the  plea  of  res  adjudicata  is  well  taken, 
and  that  the  Judgment  of  the  court  nisi  is 
right  whether  he  put  it  on  the  merits,  or  up- 
«a  the  plea  of  res  adjudlcata.  Whether  a 
purtitlcm  action  brought  under  our  statute  la 
'in  action  at  law  or  an  action  in  equity,  we 
need  not  here  again  rule ;  both  of  these  ac- 
tions were  in  equity  till  they  were  submitted, 
uid  in  the  flrst  case  uiitil  an  advisory  Ter- 
dict  upon  a  submitted  issue  was  rendered  by 
>  lory.    Both  acttons  sought  tha  seU-aame 


Judgment,  rls.,  partition  of  the  Identical 
premises  described  In  the  first  action  and  In 
this  one.  Certain  differences  of  fact  only 
existed  In  the  two  actions  aa  to  the  grounda 
upon  whldi  plalntlfl  bottomed  her  right  to 
the  partition  prayed  for. 

If  plaintiff  had  the  right  to  maintain  parti- 
tion for  any  one  of  the  three  reasons  she 
has  from  time  to  time  urged,  it  was  a  duty 
she  owed  to  the  courts  to  plead  them  all  in 
one  action.  If  tliey  were  so  glaringly  in- 
consistent as  to  be  maintainable  only  in 
separate  actions,  then  they  are  too  inconsist- 
ent to  allow  relief  In  equity  In  a  case  like 
this  (Ruaseli  v.  Sliarp,  supra),  when  separate- 
ly pleaded.  For  equit7  ought  not  to  aid  those 
who  urge  as  grounds  for  one  and  the  self- 
same Judgment  positions  so  glaringly  con- 
tradictory as  to  evince  from  the  simple  re- 
cital of  them  a  lack  of  candor  and  clean 
bands,  to  say  no  more. 

Litigants  are  to  be  held  bound  to  set  out 
all  reasons  which  they  deem  to  exist  for  any 
relief  they  may  consider  themselves  entitled 
to;  they  ongbt  not  to  be  permitted  to. take 
two  or  three  bites  to  an  equitable  cherry  any 
more  than  at  a  law  cberry.  A  party  weighed 
in  Uie  scale  upon  an  urged  plea  of  res  ad- 
judicata la  to  be  held  to  plead  all  vl  the 
grounds  he  may  possess  and  have  at  hand 
for  either  defense  or  as  entitling  him  to  any 
given  relief.  In  fact  he  will  be  deemed  to 
have  so  urged  all  such  grounds  as  he  might 
have  urged.  Stone  v.  Railroad,  261  Ho.  78, 
leo  S.  W.  88;  Emmert  ▼.  Aldridge,  231  Mo. 
124,  132  S.  W.  1060;  Womacb  v.  St  Joseph, 
201  Mo.  loc.  dt  400,  100  S.  W.  443, 10  L,  B. 
A.  (N.  S.)  140;  Spratt  v.  Early,  199  Mo.  loc. 
cit  600,  07  S.  W.  926;  UndeU,  etc.,  v.  lin- 
deU,  142  Mo.  61,  43  8.  W.  368;  Donnell  v. 
Wright,  147  Mo.  loc.  cit.  646,  49  S.  W.  874; 
McLure  v.  Bank  of  Commerce,  263  Mo.  loa 
cit  135,  172  S.  W.  336 ;  Bobb  v.  Graham,  8» 
Mo.  200,  1  S.  W.  00;  Cantwell  t.  Johnson, 
236  Mo.  loc.  cit.  603,  139  S.  W.  368 ;  Greena- 
baum  V.  Elliott,  60  Mo.  25;  Union  Railroad) 
etc.,  V.  Traube,  59  Mo.  356;  Shelbina  Hotel 
Ass'n.  V.  Parker,  58  Mo.  327;  Bartley  v. 
Bartley,  172  Mo.  loc.  cit  212,  72  S.  W.  521. 
In  the  case  of  Emmert  v.  Aldridge,  supra, 
at  page  128  of  231  Mo.,  page  1051  of  132 
S.  W.,  Graves,  J.,  writing  the  opinion  of 
Division  1  of  this  court,  said : 

"In  the  recent  case  of  Spralt  v.  Early,  199 
Mo.  loc.  cit.  500  [97  S.  W.  925],  this  court  in 
banc  said :  'What  is  urged  in  the  present  action 
could  iave  been  urged  in  the  former  action. 
The  first  action  involved  the  whole  lot,  and  this 
a  part  of  the  lot.  The  parties  are  identicul ; 
nnd  the  exact  contention  made  in  this  suit  could 
have  been  made  in  the  other.  Plaintiff  did  pot 
deem  it  proper,  for  reasons  perhaps  best  known 
to  himself,  to  make  the  contention.  Tbat  he  ' 
could  have  presented  the  matter  goes  without 
question.  When  evidence  was  introduced  as 
to  the  homestead  rights  of  Mrs.  Duffy  for  the 
purpose  of  disrobing  the  conveyance  of  the 
alleged  fraud,  the  iMintlff  could  have  sbo^n 
and  should  have  sIiowD'that  there  was  an  excess 
over  and  above  the  homestead  interest,  which 
could  b«  impr<Qwd  with-  ik»  fraud.    Had  £* 
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done  BO^  this  eonrt  would  have  said  w>  in  tiM 
former  opinion.  PartieB  cannot  be  permitted 
to  try  tnelr  cases  by  piecemeal.  Whatever 
shonld  bave  been  in  the  first  case,  for  the  pur- 
pose of  paasinx  upon  tlie  question  of  former  ad- 
judication, vm  De  considwed  to  have  been 
there.' 

"In  tbe  Spratt  CaBe,ve  called  attention  to 
the  case  of  Donnell  t.  Wright,  147  Mo.  loc.  cit 
647  [49  S.  W.  874],  whereat  Judge  Brace  for  the 
court  reviewed  the  case  law  upon  the  subject, 
and  succinctly  announced  the  rule  thus:  The 
plea  of  res  adjudicata  applies,  except  in  special 
cases,  not  only  to  points  upon  which  the  court 
was  actually  required  by  the  parties  to  form 
an  opinion  and  pronounce  judgment,  but  to  ev- 
ery point  which  properly  belonged  to  the  sub- 
ject of  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  nave  brought 
forward  at  the  time.' 

"We  therefore  say  that  when  Starbuck  was 
called  into  court  in  tbe  case  under  section  650 
to  have  his  title  ascertained  and  determined,  he 
should  have  disclosed  to  the  court  all  of  his 
avenues  of  title  whatever  they  may  have  been. 
If  he  had  title  to  this  one  40  acres  by  re.ison 
of  the  homestead  act  of  1866,  and  the  deed  from 
Mrs.  Aldrldge,  it  was  his  duty  to  have  urged 
the  matter  to  the  court  at  that  tima  Under  the 
rule  the  matter  has  been  as  fully  adjudicated  as 
if  it  had  been  si>ecifically  tendered  and  adjudi- 
cated.' It  was  but  one  method  by  whidi  he  could 
show  his  alleged  title  to  the  court" 

No  reason  can  be  seen  in  this  case  why 
plaintiff  could  not  have  done  this.  Her  al- 
leged ancestors  were  deceased  then ;  they  are 
stUl  dead.  Her  condition  has  not  changed, 
nor  has  the  status  of  the  defendant,  or  of 
her  alleged  right,  or  of  the  property  In  con- 
troversy been  in  any  wise  altered  from  the 
time  of  the  first  action  down  to  this  one.  So 
having  found  a  sufficient  reason  for  the  judg- 
ment rendered  nisi,  we  need  not  cumber  the 
books  with  tbe  merits  of  the  case,  or  the  lack 
thereof. 

It  follows  that  tbe  judgment  of  the  court 
nisi  was  right,  and  ought  to  be  aflirmed.  Let 
it  be  so  ordered.    AU  concur. 


BEKNBRO  V.  GOODWIN  et  aL    (No.  17556.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Feb.  16,  1916.     Rehearing  Denied 

March  ai,  1916.) 

ADOPnoir  «=»28— Wiixs  «=>229— Efftect  of 
Adoption  —  Descendants  or  Adopted 
Child— Contest  of  Will. 

Rev.  St  1900,  i  1671,  provides  that  a  per- 
son may  by  deed  adopt  any  child  or  children  as 
his  or  her  heir.  Section  332  declares  that  the 
estate  of  a  decedent  shall  descend  and  be  dis- 
tributed in  parcenary  to  his  Icindrcd,  male  and 
female,  first  to  his  children  or  their  descendants. 
Testatrix  by  deed  adopted  a  son.  Such  son  pre- 
deceased testatrix  leaving  issue.  Held  that,  as 
tbe  adopted  son  acquired  all  the  rights  of  a  nat- 
ural child,  his  issue  had  sufficient  interest  to 
contest  her  will,  being  entitled  to  take  as  if  it 
were  a  natural  descendant  of  testatrix. 
[Ed.  Note.— For  other  cases,  see  Adoption, 
.  Cent  Dig.  i  42 ;  Dec.  Dig.  <8=>23 ;  Wills, 
Cent  Dig.  U  560-5S4;   Dec.  Dig.  <S=3229.] 

Appeal  from  St  Louis  Circuit  Court; 
Hugo  Mnench,  Judge. 

Suit  by  T^ula  Bemero,  an  Infant,  by  his 
curatrlx,  rx>ralne  T.  Bemero,  against  The- 


resa I*  Goodwin  and  oOxera.  From  a  Judg- 
ment for  defendants,  irialntlff  appeals.  Be- 
versed  and  remanded. 

This  is  a  suit  to  contest  the  validity  of 
what  purports  to  be  tbe  I^st  will  and  testa- 
ment of  Theresa  Bemero,  deceased,  on  tbe 
ground  of  undue  influence  and  unsoundness 
of  mind.  The  proceeding  was  instituted  in 
the  circuit  court  of  the  city  of  St  Louis. 
Some  of  the  defendants  filed  a  pleading  in  tbe 
nature  of  a  plea  In  abatement  which  alleged 
that  plaintiff  would  have  no  Interest  in  tbe 
estate  of  deceased  in  the  event  there  Iiad 
been  no  will,  and  therefore  he  did  not  bare 
such  an  interest  as  to  entitle  him  to  bring 
the  suit  Trial  was  had  by  the  court,  whirfa 
resulted  In  a  Judgment  finding  that  plaintiff 
did  not  have  such  an  interest  in  tbe  estate 
aa  would  entitle  him  to  maintain  the  action 
to  contest  the  wilL  The  plaintiff  thereupon 
duly  perfected  an  appeal  to  this  court 

Tbe  facts  are  undisputed,  and  may  be 
stated  'substantially  as  follows:  Louis  Ber- 
nero,  Sr.,  and  Theresa  Bemero  (the  alleged 
testatrix)  were  husband  and  wife.  The  hus- 
band died  in  Angust,  1904.  On  April  10, 
1905,  said  Theresa  Bemero,  by  deed  of  adop- 
tion, executed  and  acknowledged  as  provid- 
ed by  the  statutes,  adopted  Emanuel  C. 
Bemero  as  her  child  and  heir.  The  deed  ot 
adoption  recites  that  said  Theresa  and  her 
husband,  in  1880,  while  in  Italy,  agreed  with 
the  parents  of  said  Emanuel  to  adopt  him 
and  brought  him  home  with  them  to  tbe 
city  of  St  Louis,  where  he  lived  with  them 
as  their  child  and  as  a  member  of  tbe  fam- 
ily, but  no  deed  of  adoption  was  ever  re- 
corded as  required  by  the  statutes.  The 
deed  of  adoption  further  recites  that  it  was 
made  so  as  to  comply  with  said  statutes. 
At  the  time  of  the  deed  of  adoption,  Emanuel 
Bemero,  the  adopted  child,  was  28  years 
of  age.  On  November  30,  1904,  said  EmanueS 
Bemero,  the  adopted  son,  married  Loralne 
Thompson,  now  Ix)raine  T.  Bemero,  appear- 
ing as  the  curatrlx  of  the  plaintiff  Infanl 
In  this  suit  There  was  bom  of  this  mar- 
riage, on  October  14,  1905,  Louis  BemeP0| 
plaintiff  In  this  case.  Emanuel  Bemero,  the 
natural  father  of  plaintiff,  died  In  April, 
1910,  leaving  surviving  him  his  widow  and 
his  son,  Louis  Bemero,  the  plaintiff.  On 
July  15,  1911,  said  Theresa  Bemero  (allege^ 
testatrix)  died  In  the  dty  of  St  Louis.  II 
does  not  appear  that  she  left  any  natural 
children  or  their  descendants  surviving  her 
but  that  she  left  surviving  her  two  sisters 
.After  her  death  her  alleged  will  dated  Jnn< 
25,  1910,  was  admitted  to  probate  by  the  pro 
bate  court  of  the  city  of  St  Louis.  The  pres 
ent  plaintiff  was  made  beneficiary  under  tb« 
will  in  the  sum  of  $10,000.  The  remaindei 
of  her  property  was  left  to  several  different 
legatees  and  devisees. 

The  condensed  facts  therefore  appearint 
from  the  record  necessary  to  a  determlna 
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Hon  of  the  qtMBtton  here  raised  are  that 
an  adopted  child  died  dnrlng  the  life  of  his 
adopting  parent  and  left  survlylag  him  a 
natoral  child  (the  itlalBtUt  berelii),  and  there- 
after the  adopting  i»arent  died,  leaylng  a 
irill.  Plaintiff  brings  this  suit  to  contest 
the  Talidlty  of  the  will.  Defendants  raise 
tbe  issne  that  plaintiff  conld  not  inherit 
trom  the  adopting  parent  in  the  event  she 
died  intestate,  and  that  therefore  plaintiff 
had  not  snch  an  Interest  as  wonid  imrmit 
him  to  contest  the  will.  Plaintiff  contends 
that  he  inherits  from  the  adopting  parent  of 
his  natural  father  the  same  as  if  his  father 
had  been  the  natnral  child  of  the  adopting 
parent 

Thomas  D.  Cannon,  Moses  N.  Sale,  D. 
G<ddsmith,  £.  P.  McCarthy,  and  John  A. 
Burke,  all  of  St  Louis,  for  appellant  Stew- 
art, Bryan  &  Williams  and  McShane  &  Good- 
win, all  of  St  Louis  (John  M.  Goodwin  and 
Geo.  H.  Williams,  both  of  St  Louis,  on  the 
brief),  for  respondents. 

WILLIAMS,  G.  (after  stating  the  facts  as 
above).  [1]  The  qnestUm  now  presented  for 
oar  review  Is  whether  or  not  the  natural 
child  of  an  adopted  chUd  shall  share  in  the 
distribution  of  the  estate  of  the  adopting 
parent  dying  Intestate;  the  adopted  child 
baring  predeceased  the  adopting  parent 
TMa  identical  question  has  never  been  be- 
fore the  court  for  determlnatlcm.  After  a 
careful  consideration  of  the  question,  we 
bare  reached  the  conclusion  that  the  ques- 
tion should  be  answered  in  the  affirmative. 

The  rule  here  applicable,  and  supported  by 
the  great  weight  of  authority,  is  stated  in 
1  R.  C.  L.,  614,  as  follows: 

"If  an  adopted  child  dies  during  the  life  of 
its  adopting  parent,  leaving  children,  such  chll- 
intt  are  for  most  if  not  tor  all,  purpoees,  re- 
tarded as  natural  grandchildren  of  the  adopt- 
ing parent  and  are  entitled  to  represent  their 
parent  and  to  receive  from  the  estate  of  his 
adopting  parent  what  he  would  have  been  en- 
titled to  receive  had  he  lived  until  after  such 
parent's  death." 

To  the  same  effect  and  directly  in  point  are 
tbe  following  anthorlties:  Gray  v.  Holmes, 
37  Kan.  a7,  48  Pac  686,  83  L  R.  A.  207; 
Power  V.  Hafley,  85  Ky.  671,  4  8.  W.  688; 
Pace  V.  Kllnk,  51  Ga.  220;  Iff  re  George 
Walworth's  Estate,  86  Vt  S22,  82  AtL  7,  87 
U  B.  A.  (K.  S.)  849,  Ann.  Cas.  1914C,  1223 ; 
In  re  Estate  of  Winchester,  140  Cal.  468,  74 
Pac.  10;  In  re  Webb's  Estate  (Fa.)  95  AtL 
U9,  not  yet  officially  reported;  1  Corpus 
Juris.  1402,  i  187. 

It  appears  that  in  the  majority  of  the  fore- 
going authorities  the  principal  argument  or 
reason  given  in  favor  of  the  holdings  is  that 
since  adoption  was  a  creature  of  the  civil 
law  and  unknown  to  tbe  commcm  law,  the 
coorts  would  look  to  the  civil  law  for  aid  in 
construing  the  refei)eetive  statutes;  that  un- 
der the  dvU  law  the  children  of  an  adopted 
I'hild  stood  in  the  position  of  grandchlldrea 
of  tbe  adopting  parent. 


In  tbe  case  of  In  re  Webb's  Estate,  snpra, 
the  reason  given  in  support  of  tbe  holding 
was  that  the  word  "heir,"  used  in  the  adop- 
tion statute  of  Pennsylvania,  "ex  vl  termini 
Implies  representation,"  and  that  therefore 
upon  the  death  of  an  adopted  child  her  chil- 
dren succeeded  to  her  rights  as  heir  of  the 
adopting  parent  Bespondent  attacks  the 
correctness  of  the  reasoning  given  as  a  Jus- 
tlQcaticm  for  the  holdings  in  some  of  the 
above-entitled  cases. 

Without  here  undertaking  to  determine 
whether  the  respective  reasons  given  in  the 
authorities  dted  would  be  sufficient  to  sus- 
tain a  like  result  in  the  present  case,  we 
will  state  that  we  think  a  sufficient  reason 
can  be  given  In  Justification  of  the  concliv 
slon  reached  In  the  present  case  without 
calling  to  our  aid  tbe  precepts  of  the  civil 
law  or  without  relying  upon  the  implica- 
tion of  representation  springing  from  the 
word  "hrfr"  as  discussed  in  the  Pennsyl- 
vania case  We  have  reached  the  conclusion 
that  in  this  state  the  natnral  child  of  an 
adopted  child  (tbe  adopted  child  having  pre- 
deceased the  adopting  parent)  Inherits  from 
the  adopting  parent  for  the  following  rea- 
sons: 

Sectl<»i  1671,  R.  S.  Mo.  1909,  provides  that 
a  person  may  by  deed  "adopt  any  child  or 
children  as  his  or  her  belr,"  etc.  The  deed 
of  adoption  in  the  presoit  case  was  in  cona- 
pllance  with  that  statute.  Section  332,  B.  B. 
1009,  being  one  of  tbe  statutes  of  descent  at 
tbe  estate  of  an  intestate,  provides,  ammig 
other  things,  that: 

Tbe  estate  "shall  descend  and  be  distributed 
in  parcenary,  to  his  kindred,  male  and  female^ 
subject  to  the  payment  of  his  debts  and  the  wid- 
ow's dower,  in  the  following  course:  First,  to 
his  children,  or  their  descendants,  in  equal 
parts." 

It  has  been  held  by  tbls  court  tbat  an 
adopted  child  was  a  cblld  wiQiln  tbe  mean- 
ing of  the  above<[uoted  statute  on  descents 
(Fosburgh  v.  Rogers,  114  Ma  122,  loc.  cit 
138,  21  S.  W.  82,  19  U  8.  A.  20),  and  also 
tbat  an  adopted  child  is  a  child  within  the 
meaning  of  otber  sections  of  the  descent  laws 
(Moran  v.  Stewart  122  Ma  205,  loc.  dt 
299,  26  S.  W.  962).  The  above-mentioned  por- 
tion of  the  statutes  on  descent  as  construed, 
therefore,  means  the  same  as  if  it  read: 

"First  to  his  children  [either  natural  bora  or 
adopted],  or  their  descendants,  in  equal  parts." 

Since  SUnanuel  0.  Bemero  (the  adopted 
child)  was  the  inheriting  child  of  Theresa 
Bernero  (the  adopting  parent),  within  tbe 
meaning  of  the  foregoing  statute  of  descent 
and  since  Louis  Bemero,  appellant  here,  was 
the  blood  child,  and  therefore  unquestionably 
the  descendant,  of  said  Emanuel,  deceased, 
we  think  it  inevitably  follows  that,  under  the 
statute  of  descent  Louis  is  entitled  to  tbe 
said  distributive  share  in  said  estate  In  the 
event  said  Theresa  died  intestate.  As  we 
have  gathered  it  from  the  briefs  and  oral 
argument,  respondent's  main  contention  is 
that  tbe  appellant  tbe  blood  child  of  the 
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adopted  diUd,  imist  receive  Its  rights  to  a 
dlstribntlve  share,  If  any,  soldy  under  tlie 
deed  of  adoption  executed  by  Us  natural 
father  and  the  adopting  parent,  and  that, 
since  the  adoption  statute  makes  no  provi- 
sion for  the  descendants  of  the  adopted  child, 
and  since  the  rights  created  by  the  deed  of 
adoption  are  personal  between  the  contract- 
ing parties,  and  not  such  as  extend  to  other 
parties,  the  appellant  can  receive  no  share 
in  the  estate  of  the  adopting  parent  The 
error  of  the  above  position,  as  it  appears  to 
us,  is  In  assuming  that  the  rights  of  appel- 
lant to  claim  a  distributive  share  In  the  es- 
tate is  limited  solely  to  the  adoption  laws 
and  deed  of  adoption,  to  the  exclusion  of  aU 
rights  given  by  the  statute  on  descents. 

It  was  pointed  out  in  the  case  of  Fosburgh 
▼.  Rogers,  supra,  that  the  statute  of  descents 
merely  laid  down  the  general  rules  of  In- 
heritance, but  did  not  undertake  to  accurate- 
ly define  "how  the  status  is  to  be  created 
which  gives  the  capacity  to  inherit"  (Id.,  114 
Mo.  loa  clt  133,  21  S.  W.  82,  19  !<,  B,  A. 
^1),  and  that  this  status  might  be  created 
elsewhere,  as,  for  example,  by  compliance 
with  the  adoption  law  or  the  law  providing 
a  y/&y  for  making  lUegitlmate  children  legitl- 
•mate.  In  the  present  case  appellant,  the  nat- 
Airal  child  of  the  adopted  child,  does  not.  In 
41  proper  sense,  take  under  the  deed  of  adop- 
tion. The  deed  of  adoption  created  the  sta- 
tus of  an  Intierltlng  child  in  appellant's  fa- 
ther, and  the  right  of  appellant  to  represent 
bis  father  is  given  him  by  the  statute  of  de- 
scents, by  use  of  the  words  "or  their  de- 
scendants." So,  as  In  the  first  instance,  it  Is 
not  necessary  to  refer  to  the  civil  law  to 
ascertain  whether  an  adopted  child  in  Mis- 
souri Is  thereby  given  the  right  to  be  an  heir, 
:thls  because  the  Bflssouri  adoption  statute 
expressly  says  he  is  an  lielr.  Neither  is  It 
necessary,  In  the  second  Instance,  to  look  to 
the  Implication  of  representation  arising  from 
the  use  of  the  word  "heir"  In  the  adoption 
statute;  this  because  the  statute  of  descent 
takes  bold  of  the  matter  when  once  the  sta- 
tus of  an  inheriting  child  is  given  the  adoptr 
ed  child,  and  provides  for  representation  or 
succession  by  use  of  the  words  "or  their  de- 
scendants." 

The  fact  that  the  courts  of  other  states 
have  reached  the  same  conclusion  as  herein 
reached,  but  by  a  different  process  of  rea- 
soning, but  strengthens  the  soundness  of  the 
result  herein  reached.  An  examination  of 
the  adoption  laws  of  the  different  states  cit- 
ed above,  where  the  question  has  been  dis- 
cussed, discloses  that  the  rights  of  an  adopt- 
ed child  to  inherit  from  the  adopting  parent 
in  those  states,  so  far  as  they  affect  the  point 
now  discussed,  are  the  same,  In  effect,  as  the 
rights  of  Inheritance  given  the  adopted  child 
In  Missouri.  In  none  of  those  states,  as  well 
as  in  Missouri,  does  either  the  adoption  stat- 
utes or  the  descent  statutes  expressly  say 


that  thei  natural  child  of  an  adopted  cbild 
inherits  from  the  adopting  parent,  but  In 
each  case  dted  the  same  result  has  been 
reached  as  we  have  readied  in  the  present 
case. 

We  do  not  consider  that  anything  herein 
decided  conflicts  In  any  manner  with  the  ml- 
Ing  in  Hockaday  v,  Lynn,  200  Mo.  456,  9S 
S.  W.  085,  8  L.  R.  A.  (N.  S.)  117,  118  Am.  St 
Rep.  672,  0  Ann.  Cas.  776,  which  held  that 
the  adopted  child  does  not  inherit  from  tbe 
collateral  kindred  of  the  adopting  parent 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 

ROT.  O^  concurs. 

PEE  CURIAM.  The  foregoing  opinion  bj 
WILLIAMS,  C,  is  adopted  as  the  opinion  of, 
the  court.   All  the  Judges  concur. 


BAJOHB  v.  BAJOHR  et  aL    (No.  17873.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  29,  1916.     Reiiearing  Denied 

March  30,  1916.) 

1.  Witnesses  «=>144(11)  —  Compktenct  — 
Tbansactions  with  Deceased  Pebsons. 

Rev.  St.  1909,  S  6354,  proviaiiig  that  where 
one  of  the  parties  to  the  contract  or  cause  of 
action  on  trial  is  dead,  the  other  party  thereto 
shall  not  testify  either  in  his  own  favor  or  in 
favor  of  any  party  to  the  action  claiming  under 
Wm,  does  not  prevent  a  widow  from  testifying 
tliat  her  husband  had  changed  the  name  of  ttie 
grantee  in  a  deed  to  property,  parchased  b;  her 
and  given  to  him  to  record,  from  her  name  to  his. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  639;    Dec  Dig.  «=»144(11).J 

2.  Appeai,  and  Eeeob  <8=>837(12)— Heview- 

EVIDENCS    CoHSIDEItED. 

Evidence,  first  admitted,  but  later  errone- 
ously stricken  by  the  court,  if  in  the  record  on 
appeal,  can  be  considered  by  the  Supreme  Court. 
[Ed.  Note.— For  otlter  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3270;  Dec  Dig.  «=>837(12).] 

8.  RErOBUATION  OF  iNSTBtrUENTS  «=345(4)— 
SUFKICIENCT   OF   EVIDENCE— ALTEBATIOSS. 

In  a  suit  by  a  widow  to  reform  a  deed,  evi- 
dence held  to  snow  that  she  paid  the  purcbaat 
price  for  the  property,  and  that  tbe  deed  was 
originally  made  out  to  her,  but  had  been  alter- 
ed by  her  husband  before  being  recorded  by  biro, 
by  substituting  liis  name  for  hers  as  grantee. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  gS  160,  166,  176: 
Dec  Dig.  <8=>45(4).] 

4.  HusBAwn  AND  Wrra  «=»121— Wife's  Skp-  i 
ABATE  Pbofebtt— Deposit  in  Husband's 
Naiie. 

Where  a  wife  deposited  her  money  in  a 
bank  in  her  husband's  name,  and  he  gave  hfr 
blank  checlis  signed  by  Mm  to  fill  in  and  use, 
a  payment  for  proper!?  by  one  of  those  checks 
was  a  payment  by  her,  even  if  the  money  in  tbe 
bank  was  the  money  of  the  husband,  and  he  was 
only  indebted  to  her  for  the  amount,  since  his 
giving  her  the  checks  was  a  payment  of  the  debt 
to  that  extent. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  432,  435-441;  Dec  Dig.  «=» 
l^l.J 
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Appeal  from  St.  TjcnAa  Circuit  Court; 
tieorge  O.  HItdicock,  Judge. 

Salt  by  Clara  Bajohr  against  Alma  M. 
Bajohr  and  others  to  reform  a  deed.  Decree 
for  tlie  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  Instructions  to 
enter  decree  for  plaintiff. 

William  L.  Bohnenkamp  and  Bngene  C. 
nttmann,  botb  of  St  Louis,  for  appellant 
Taylor  B.  Toang  and  Henry  T.  Ferrlss,  both 
of  St  Louis,  for  respondent  Christopher  & 
Simps(xi  Iron  Wortos  Ca  Kurt  Von  Rep- 
pert,  of  St  Louis,  for  zespMidaitB  Hoboy 
and  Nannlnga. 

GRAVES,  P.  J.  Clara  Bajohr  la  the  widow 
(tf  Carl  Balohr,  who  died  in  1910.  "Bit  weOaa 
la  one  In  equity  to  reform  and  correct  a  deed, 
as  snch  deed  now  appears  of  record.  In  her 
petition  she  charges  that  she  bought  a  cer- 
tain lot  In  the  dty  of  St  Loots  from  Kath- 
erine  Katlander  for  the  price  of  $400,  which 
ahe  paid  out  of  her  own  money.  She  further 
avns  that  when  the  deed  .was  made  and  ex- 
ecuted by  Kathetine  Blatlander  anch  deed 
contained  the  name  of  Clara  Bajohr  as  gran- 
tee therein,  and  not  the  name  of  Carolus  Ba- 
johr, as  grantee,  as  such  deed  now  appears 
of  leoord.  She  avers  that  she  deUvered  the 
deed  to  her  husband  to  be  recorded,  and  nev- 
er discovered  that  the  name  of  the  grantee 
had  been  dianged  from  Clara  Bajohr  to  Car- 
olns  Bajohr  until  after  his  death.  l%e  pft- 
tltion  farther  charges  that  such  change  was 
made  without  her  knonvledge  or  consent  She 
prays  that  such  deed  as  of  record  be  cor- 
rected and  reformed  so  as  to  read  as  it  was 
when  originally  executed;  in  other  words, 
to  show  the  name  of  Clara  Bajohr  as  the 
grantee:  nie  deed  which  has  been  filed  In 
this  coart  shows  It  to  have  been  executed 
January  19,  1889,  but  not  recorded  until  De- 
cember 81,  1902.  In  this  petition  she  made 
the  children  and  crediton  of  Carl  Bajohr  de- 
fendants. By  answer  the  diildroi,  who  were 
made  defendants,  answered  by  admitting  all 
the  allegations  of  the  petition,  and  asked 
that  the  prayer  of  plalntUTs  petition  be 
granted.  The  answer  of  the  creditors  is 
qnlte  lengthy,  but  when  yon  eliminate  there- 
from the  admlsrilons  made  therein,  it  may 
be  thos  summarised:  (1)  They  deny  that 
plaintlflB  bought  the  land,  or  that  the  deed 
.was  ever  made  to  her  and  delivered  to  her ; 
(2)  that  the  property  In  dispute  was  never 
the  property  of  jrialntiff,  but  was  always  the 
property  of  Carl  Bajohr;  (S)  that  Carl  Ba- 
johr recorded  the  deed  with  his  name  as 
grantee;  that  plaintiff  knew  this  fact  and 
acquiesced  therein;  that  by  reason  thereof 
Carl  Bajohr  was  enabled  to  establish  a  cred- 
it whidt  he  otherwise  would  not  have  had, 
and  that  by  reason  of  the  facts  plaintiff  is 
estopped.  The  reply  placed  In  issue  all  the 
new  matter.  But  two  witnesses  were  used: 
(1)  The  notary  public,  who  took  the  acknowl- 
edgmoBt  flC  the  deed;  and  (2)  the  plaintiff. 


The  court  disrnlssed  plalnttfTs  Mil;  and  from 
such  Judgment  she  has  appealed.  As- indica- 
tive of  the  trial  coorf  s  view  of  the  case,  a 
memorandum  Died  In  the  case  tweaks  for  it- 
self, thus: 

"The  court  is  of  tbe  opinion  that  plaintiff  is 
not  entitled  to  a  decree  for  two  reasons,  as  fol- 
lows: (1)  The  lack  of  probative  force  of  the 
evidence  offered  by  plaintiff  to  sustain  the  alle- 
gations in  her  petinon;  (2)  becanse  the  conrt 
erred  in  admitting  plaintiff's  testimony  over  de- 
fendant's objections,  because  of  her  incompeten- 
cy as  a  witness,  under  section  03S4,  Revised 
Statutes  1900." 

It  will  be  observed  that  the  court  permit- 
ted the  plaintiff  to  testify  and  .withdrew  that 
testimony  from  his  consideration.  This  Is 
one  of  the  questions  in  the  case.  This  suffi- 
ciently outlines  the  case. 

[1]  I.  It  is  urged  that  Mrs.  Bajohr  was 
not  a  competent  witness  in  this  case,  and 
that  the  trial  court  was  right  In  excluding 
her  testimony  from  his  consideration.  The 
respondents  say  that  section  6364,  R.  S.  1909, 
precludes  her.    The  pertinent  part  reads : 

"Provided,  that  in  actions  where  one  of  the 
original  parties  to  the  contract  or  cause  of  ae- 
tion  in  issue  and  on  trial  is  dead,  or  is  shown  to 
the  court  to  be  insane,  the  other  party  to  such 
contract  or  cause  of  action  shall  not  be  ad- 
mitted to  testify  either  in  his  own  favor  or 
in  favor  of  any  party  to  the  action  daiming 
under  him,  and  no  party  to  such  suit  or  pro- 
ceeding whose  right  of  action  or  defense  is  de- 
rived to  him  from  one  who  is,  or  if  living  would 
be,  subject  to  the  foregoing  disqualificatiwi,  shall 
be  admitted  to  testify  in  his  own  favor,  esc^t 
as  in  this  section  is  provided." 

This  is  an  old  and  familiar  statute.  The 
trouble  with  resp<Hidents'  contention  is  that 
the  statute  does  not  apply  to  the  facts  In  this 
case.  Mrs.  Bajohr  was  not  a  party  to  any 
contract  with  her  husband  concerning  this 
land.  She  says  the  contract  was  between  her 
and  Katherlne  Katlander.  She  Is  not. seek- 
ing redress  under  a  contract,  but  Is  asking 
that  her  contract  with  another  person  be  re- 
instated to  where  it  was  prior  to  the  alleg- 
ed tortious  and  felonious  act  of  the  hus- 
band. The  contract  which  she  Is  trying  to 
establish  is  one  between  her  and  Eatlaiider. 
She  makes  no  claim  against  the  husband  or 
his  estate  owing  to  a  contract  with  him.  One 
might  as  well  say  that  had  the  husband 
stolen  the  wife's  horses  and  sold  them  to  a 
third  party,  and  then  died,  she  .would  be  in- 
competent to  Identify  her  own  stock  and  tes- 
tify in  a  case  against  the  parties  holding  it 
It  Is  true  she  Is  attacking  an  alleged  deed  to 
the  husband,  but  she  Is  no  party  to  even  that 
alleged  contract  In  Freeland  v.  William- 
son, 220  Mo.  loc.  dt  231,  119  S.  W.  564, 
Gantt  P.  J-,  said: 

"Moreover,  she  did  not  testify  as  to  any  con- 
tract with  her  husband.  Her  right  to  the  land 
was  not  derived  through  any  contract  between 
her  and  her  husband,  but  depended  upon  the 

gayment  of  the  money  for  the  land  in  question 
y  her  father  for  her  benefit,  under  an  agree- 
ment between  her  father,  Andrew  Miller,  and 
John  Spraicer,  to  which  arrangement  her  hus- 
band was  not  aparty.  We  think  shewas  clearly 
a  competent  witness  in  her  own  behalf." 
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[I]  In  that  case  lOUer,  tbe  father  of  Mn. 

Freeland,  sent  to  one  Spencer  $6,000,  for 
which  Spenoer  was  to  get  a  tract  of  land  for 
Mrs.  Freeland.  nie  land  contemplated  was 
an  80  acres  belonging  to  one  Kaufman,  but 
for  which  Spenoer  bad  traded.  Spencer  di- 
rected Kaufman  to  make  the  deed  to  EYee- 
land,  but  he  made  it  to  the  husband.  The 
husband  died,  and  the  suit  was  by  the  widow 
against  the  children  to  decree  title  to  the 
land  in  her.  Under  these  facta  Judge  Gantt 
held  she  was  a  competent  witness,  as  indicat- 
ed supra.  He  says  her  title  to  the  laud  was 
not  dependent  upon  any  contract  between  her 
and  her  husband.  So  in  the  case  at  bar. 
Mrs.  Bajohr's  title  Is  dependent  upon  an  al- 
leged contract  with  Katlander,  to  which  the 
husband  was  in  no  sense  a  party.  Tbe  court 
was  In  error  in  excluding  all  of  the  testimony 
of  Mrs.  Bajohr.  But  such  is  in  the  record, 
and  can  be  considered  here.  It  was  first  ad- 
mitted and  then  later  stricken  out  by  the  trial 
court  We  bold  the  order  striking  It  out  and 
excluding  it  from  consideration  was  error, 
and  that  it  is  now  here  In  the  record,  and 
properly  so,  for  the  consideration  of  this 
court. 

[3]  II.  We  would  be  tempted  to  reverse 
this  case,  even  though  under  the  law  we  had 
found  Mrs.  Bajohr  an  incompetent  witness. 
The  deed  is  here  for  examination.  It  shows 
erasures  throughout  It  Is  a  typewritten 
deed,  and  the  erasures  are  made  with  pen 
and  ink.  The  name,  "Carolus  Bajohr,"  ap- 
pears four  times  in  this  changed  deed.  The 
first  two  times  the  whole  name  Is  written 
over  erasures  of  the  typewritten  name.  The 
second  two  times  the  word  "Bajohr"  In  type- 
writing is  permitted  to  stand,  and  only  the 
word  "Carolus"  is  inserted  above  the  erasure 
of  the  given  name,  which  was  at  first  In  type- 
writing. But  this  is  not  all.  Whenever  the 
word  "her"  appears  in  the  typewritten  deed 
it  has  been  changed  by  pen  and  ink  to  "his." 
This  is  clear  to  be  seen.  In  one  of  the 
three  instances  where  the  word  "her"  In 
typewriting  appears.  Just  the  letter  "e"  is 
crossed  out  by  writing  the  letter  "i"  over  it 
leaving  the  typewritten  "h"  and  "r,"  "Her- 
self" in  typewriting  has  been  changed  to  "him- 
self merdy  by  writing  "1"  over  "e"  and  "m" 
over  "r."  The  typewritten  letters  are  still 
clearly  visible  in  these  words  we  have  been 
mentioning.  Even  on  tbe  ba<^  of  the  deed 
the  given  name  of  the  grantee  has  been  eras- 
ed, and  in  a  different  handwriting  the  name 
"Carolus"  snbstltated.  On  the  back  the  full 
name  of  grantor  was  writtsi  in  pen  and  ink. 
On  the  whole  the  face  of  this  deed  shows 
that  it  was  first  prepared  in  the  name  of  a 
female  grantee. 

The  notary  public  could  not  recollect  the 
circumstances  of  the  aduowledgment  but 
he  kept  a  written  record  as  the  law  requires. 
This  record  was  la  evidence.  This  record 
reads: 


"1889,  January  19th,  admowledgmeat  Katb- 
erine  Katlander  to  Clara  Baiohr,  warrantv 
deed.    Introduced  by  O.  J.  Mudd,  in  his  office. 

[4]  That  this  deed,   when  acknowledged, 
contained  the  name  of  Clara  Bajohr  as  gran- 
tee there  can  be  no  question  under  this  evi- 
dence.   A  change  thereafter  must  have  been 
made.    It  is  shown  by  Mrs.  Bajohr  that  the 
deed  was  given  to  her  in  the  notary's  office, 
and  she  gave  it  to  her  husband  for  record, 
and  never  saw  it  afterward  untu  after  the 
husband's    death.      She    says    the    written 
changes  In  the  typewritten  deed  are  in  the 
handwriting  of  her  husband.    She  says  that 
she  never  consented  to  bu<^  a  change,  and 
had  no  knowledge  thereof  until  after  the  hus- 
band's death.     Mrs.  Bajohr  came  from  Bu- 
rope  in  1883.    Her  husband  had  cotne  to  this 
country  before  she  did.    She  had  a  business 
in  the  old  country,  and  when  she  sold  that 
out  She  followed  her  husband  to  St  Lonis. 
She  says  she  brought  with  her  $8,000  as  tbe 
proceeds  of  that  business.    She  further  says 
that  lier  husband  had  no  means,  but  she  hdp- 
ed  to  start  in  the  lightning  rod  business.  In 
which,   as  we  understand  the  evidence,   he 
continued  until  his  death.    Some  of  her  mon- 
ey she  had  loaned  out,  and  some  was  In  the 
banks  in  her  husband's  name.    Both  chedced 
on  tbe  accounts.    It  was  done  in  this  way: 
The  husband  would  leave  her  signed  checks, 
which  she  could  fill  in  and  use.    In  the  pres- 
ent instance  she  says  that  with  one  of  these 
checks  she  checked  out  $600  and  paid  $400  of 
it  to  Katheilne  Katlander  for  this  property. 
The  creditors  urge  that  it  was  not  the  money 
of  plaintUf  which  paid  for  the  lot    They  say 
at  most  tbe  husband  was  but  the  debtor  of 
plaintiff;   that  be  put  money  into  this  bank 
account    from    his    busineus,    and    only    his 
diecka  could  get  it  out.    The  wife,  of  coarse, 
claims  that  it  was  her  money  in  the  bank, 
but  there  in  his  name.    But  even  If  we  take 
the  theory  of  the  creditors  in  this  case,   it 
does  not  change  the  situatiMi.     Under   tbe 
testimony  the  husband  either  held  for   the 
wife  this  money,  or  he  owed  her  money  to 
the  amount  received  from  her.    Grant  that 
the  latter  was  true.    When  the  husband  left 
a  signed  blank  check  with  the  wife  to  use  a^i 
agaltist  his  bank  account,  and  she  used  it, 
he  was  but  paying  back  to  her  what  he  owed. 
When  she  drew  it  out  It  was  then  her  money. 
Under  the  evidence,  he  left  with  her  these 
signed  checks  at  all  times  fOr  her  individual 
use,  because  of  the  fact  he  had  her  money. 

A  long,  able,  and  strenuous  cross-examina- 
tion did  not  shake  the  vital  points  of  tbe 
plaintifTs  testimony,  notwithstanding  the 
fact  that  she  understood  English  poorly. 
This  is  a  case  largely  of  fact  rather  than 
law.  On  the  facts,  the  decree  should  ha-ve 
been  for  plaintiff. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded  to  the  lower  court  with  di- 
rections to  enter  up  a  decree  as  prayed  in  the 
petition  of  plaintiff.  -  It  is  so  ordered.  All 
concur,  BOND  and  BLAIR,  JJ,,  la  result. 
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PIPES  ▼.  MISSOURI  PAG.  &X.  (XX 

(Na  ISMa.) 

(Sopreme  Oonrt  of  Miaaonri,  Dlvliiom  Na  1. 

Feb.  29,  19ia    Rehearing  Denied 

March  30,  1916.) 

1.  Mabtbib  and  Servant  d=>250^,  New,  toL 
15  Key-Na  Series— Injubees  to  Servant— 
LiABiLiTT  OF  Master— I*4W  Governing. 

It  is  no  defense  to  an  action  at  common  law 
ind  under  Rev.  St.  1909,  i  5434,  providing  that 
every  railroad  corporation  in  the  state  should  be 
liable  for  all  damages  sustained  by  any  servant 
while  engaged  in  operating  the  railroad  by  rea- 
goD  of  the  negligence  of  any  other  servant,  but 
that  contributory  negligence  can  be  shown  as  a 
defense,  and  Act  Oon«.  April  22,  1908,  c.  149, 
i  1,  36  Stat  66  (U.  8.  Comp.  St.  1913.  i  8857), 
providing  that  a  common  carrier  engaged  ia 
commerce  between  the  several  states  shall  be  lia- 
ble  for  any  personal  injury  while  employed  by 
such  carrier  in  such  commerce,  reanlting  in 
whole  or  in  part  from  the  n^ligenoe  of  any  of 
the  officers,  agents,  or  employes  of  such'  carriers, 
that  the  car  which  the  switching  crew,  of  which 
plaintiff  was  a  member,  was  trying  to  couple 
when  plaintiff  was  Injured  was,  at  that  tiiM, 
employed  in  interstate  commerce. 

2.  PiXADIRO  «=>63  —  StTFnciENOT— Obnerai. 
Laws. 

In  considering  wheth^  a  petition  states 
facts  entitliiK  plaintiff  to  relief,  as  required  by 
Ber.  St  1909,  ^  1794,  the  general  laws,  either 
itate  or  federal,  must  be  considered,  though  not 
mentioned  or  in  any  way  Identified  in  the  plead- 
ing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ff  10,  183;   Dec.  Dig.  <8s>63.] 

3.  Statutes  e=9279— Federai.  Laws— Fixao< 

ING— "FoBEiaN  L.AWB." 

The  laws  of  Congress  are  not  "foreign 
laws"  that  most  be  pleaded  and  proven  in  state 
courts. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Gent  Dig.  |  378;    Dec.  Dig.  «=»279. 

For  other  definitions,  see  Words  and  Phrases, 
Foreign  Laws.] 

4.  KviDENCB  «=>4T1  (24)— Opinion  Bvidencb 
—Cause  o»  Cars  Stopping. 

In  an  action  for  injuries  to  a  switchman, 
who  w^8  thrown  from  the  front  end  of  a  string 
of  cars  when  they  suddenly  stopped,  where 
plaintiff  had  testified  tliat,  from  the  manner  in 
which  the  cars  stopped,  he  knew  the  brakes 
were  set  or  the  engine  reversed.  It  was  error  to 
exclude  as  a  conousion  testimony  by  another 
nritchman,  equally  qualified,  and  who  was  mid- 
way iMtween  the  engine  and  the  front  car,  that 
the  stopping  was  caused  by  the  string  of  cars 
striking  other  cars  to  which  it  was  to  be  cou- 
pled. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2150;  D«c.  Mg.  <g=>471(24); 
Witnesses,  Cent  Dig.  i{  833-836,  9I8&] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Clarence  A.  Bumey,  Judge. 

Action  for  personal  injuries  by  Irwin  H. 
Pipes  against  the  Missouri  Pacific  Railway 
Cranpaoy.  Judgment  for  plaintllt,  and  de- 
foidant  appeals.    Reversed  and  remanded. 

This  is  an  action  for  personal  Injury  suf- 
fered by  tlie  plaintiff  in  the  course  of  Iiis  em- 
ployment as  a  svrltcbman  in  defendant's  yard 
at  Kansas  Olty.  Verdict  and  judgment  for 
fS.OOO,  from  wbldi  the  defendant  has  taken 
this  api)eal. 

llie  t)etitlon  states.  In  substance,  that  the 


plRtntjff  was  a  member  ot  a  svliehins  ere** 
employed  by  defendant  In  said  yard>  On 
June  12,  1914,  hfii  with  tbe  crew,  wMdi  con- 
sisted of  a  foieman,  an  oiflneer,  and  fire- 
man, who  operated  tbe  engine,  and  himself 
and  another  switchman,  was  engaged  In  han- 
dling cars  In  said  yard;  that  la  doing  this 
work  the  oigine  was  attadied  to  the  east  aid 
of  a  drag,  ctmslating  of  16  fright  cars,  for 
the  purpose  of  shoving  It  west  on  one  of  the 
tracks  to  couple  it  to  3  freight  cars  standing 
on  said  trade,  and  shoving  the  drag  so  made 
up  to  a  gravity  lead  at  the  west  end  of  the 
yard;  that  in  executing  the  movement  it 
was  his  duty  to  get  on  the  top  of  the  cars 
and  pass  along  the  running  boards  to  the 
head  of  the  drag  or  farthest  ear  from  the  en- 
gine; that  In  pursuance  of  this  duty  he 
mounted  one  of  the  cars,  climbed  to  the  top, 
and  walked  west  along  the  footboard ;  that 
while  he  was  doing  this  the  last  car  had  beea 
apparently  coupled  to  the  3  that  were  stand- 
ing on  the  track,  so  that  there  were  19  cars  in 
the  dmg ;  that  while  plaintiff  was  still  walk- 
ing along  the  footboard  on  the  top  of  the 
sixteenth  car  toward  the  head  of  the  drag, 
and  was  at  the  west  end  of  the  sixteenth 
car,  the  fireman,  who  was  driving  said 
engine,  without  any  signal  to  stop,  applied 
the  brakes  to  the  engine  and  caused  it  to  stop 
suddenly,  and  with  a  jerk,  so  that  the  three 
front  cars,  which  had  not  been  securely  cou- 
pled to  the  one  on  which  he  was  walking,  sep- 
arated from  It,  and  plaintiff  was  thrown  from 
the  top  of  the  car  to  the  track  below  and  in- 
jured. It  specifies  particularly  that  the  "de- 
fendant was  negligent.  In  that  the  said  fire- 
man carelessly  and  negligently  caused  said 
engine  and  drag  to  stop  with  a  jerk,  when  no 
dgnal  had  been  glv^i  to  stop,  when  the  de- 
fendant, by  and  through  its  agents  and  serv- 
ants, in  charge  of  said  engine  and  drag,  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  that  plaintiff  was  walking  upon  the 
running  board  of  said  cars  of  said  drag  and 
would  be  jerked  off  of  said  drag  and  injured 
by  the  stopping  of  said  engine  and  drag  with 
a  jerk  when  no  signal  to  stop  had  been  giv- 
en," and  that  the  agents  and  servants  of  de- 
f^idant  in  charge  of  said  engine  and  drag 
carelessly  and  negligently  pushed  it  along 
without  the  3  head  cars  being  securely  cou- 
pled, so  that  they  would  separate  from  the 
drag,  being  stepped  with  a  jerk,  when  they 
knew,  or  by  the  exercise  of  ordinary  care 
could  Iiave  known,  of  the  dangerous  position 
of  plaintiff,  and  that  he  was  relying  on  the 
car  being  securely  coupled.  The  answer  con- 
sisted of  a  general  denial  and  the  ordinary 
general  plea  of  contributory  negligence. 

There  was  no  suggestion  in  any  of  the 
pleadings  that  the  employment  of  the  defend- 
ant at  the  time  of  the  injury  related  in  any 
way  to  commerce  between  the  states. 

There  was  evidence  tending  to  prove  tliat- 
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these  8  cin  bad  been  deU^ered  at  the  yard 
that  day  by  the  Chicago^  Mllwankee  &  St. 
Paia  Railway  Oompany,  which  had  brooght 
them  from  Laredo,  Ma,  and  that  one  «f  th«n 
had  been  deUvered  at  Laredo  that  moming 
from  Ottnmwa,  Iowa. 

There  was  also  evidence  twiding  to  itfore 
the  allegation  of  the  petitlcMi,  nnleaa  there 
was  a  failure  with  respect  to  setting  the 
brakes.  On  this  subject  the  plalntlfl  testified 
as  follows: 

"I  was  standing  there,  looking  back  over  my 
shoulder,  and  just  at  the  time  I  was  looking 
back  the  stop  came,  and  the  stop  was  so  sud- 
den that  undoubtedly  the  stop  was  made  by  the 
•Plication  of  the  brakes,  or  else — " 

At  this  point  be  was  Interrupted  by  an 
objection  from  defendant's  attorney,  who  Im- 
mediately mored  to  strike  out  the  statement 
of  the  cause  of  the  stopping,  on  the  ground 
that  it  was  mere  speculation.  This  was  over- 
ruled  by  the  court,  and  the  witness  continued, 
stating  that  the  Jerk  came  with  such  an  ab- 
rupt stop  that,  in  bis  estimation  or  knowl- 
edge, the  brakes  were  undoubtedly  set  or  the 
engine  reversed;  that  it  was  made  by  the 
stopping  of  the  engine.  The  defendant  moved 
to  strike  out  this  portion  of  the  answer  aa 
being  a  inere  opinion.  The  objection  was 
overruled  by  the  court,  and  to  this  action  in 
admitting  this  evidence  and  refusing  to  strike 
It  out  the  defendant  excepted. 

The  defendant  introduced  Mr.  Hogan,  the 
other  switchman  of  the  crew,  who  testified 
that  at  the  time  Mr.  Pipes  fell  from  the  top 
of  the  car  he  (Hogan)  was  standing  at  about 
the  middle  of  the  original  drag  of  16  cars, 
transmitting  to  the  engine  such  signals  as 
were  given  by  the  foreman,  who  was  at  the 
place  where  the  coupling  was  to  be  done. 
During  his  examination  by  Mr.  Hackney,  for 
defendant  (Mr.  Field  representing  the  plain- 
tiff) the  following  took  place: 
'  "Q.  CSould  you  tell  what,  if  anything,  caused 
the  16  cars  to  stop? 

"Mr.  Field:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness.  Q.  Could  you  see  what 
caused  it? 

"Mr.  Field :  I  suppose  that  is  a  conclusion. 
Let  hhn  state  what  he  did  see.  -(The  objection 
was  by  the  court  sustained.  To  which  ruling 
of  the  court  the  defendant  then  and  there  duly 
excepted.) 

"Mr.  Hadmey:  I  offer  to  show  by  this  wit- 
ness that  the  cars  stopped  in  consequence  of 
striking  the  3  cars,  and  not  from  tbe  applica- 
tion of  the  brake  on  the  engine. 

"Mr.  Palmer:  Objected  to  for  the  reason 
that  it  would  be  a.  mere  conclusion  of  the  wit- 
ness unless  the  witness  could  see  what  was  being 
done  by  the  engineer  on  the  engine,  which  he 
testifies  was  8  cars  away.  (Tlie  objection 
was  by  the  court  sustained.  To  which  ruling  of 
the  court  tbe  defendant  then  and  there  duly 
excepted.)" 

Tbe  defendant,  at  tbe  close  of  plaintUTB 
evidence  and  again  at  the  close  of  all  the  evi- 
dence, asked  the  court  to  instruct  the  Jury 
to  find  a  verdict  In  its  favor,  whldi  It  re- 
fused, and  defendant  duly  excepted.  It  also 
asked  the  court  to  instruct  that  If  the  plain- 
tiff was  negligent,  and  his  negligence  con- 
tribute In. any'  way  to. tils  Injoiy,  tb^y  should 


find  for  tbe  defendant  Tbls  was  also  refus- 
ed and  exception  taken.  It  also  asked  the 
court  to  Instruct  that  If  tbe  jury  should  find 
ttom  the  evidence  that  the  east  car  of  the 
S  to  which  the  crew  were  trying  to  couple  tbe 
drag— 

"was  U  B  T  car  No.  38S2;  that  said  car  wu 
loaded,  and  had  been  transported  In  such  load- 
ed condition  by  the  Chicago,  Milwaukee  &  St 
Paul  Hallway  Company  from  Ottumwa,  Iowa, 
to  Kansas  City,  Mo.,  and  there  deUvered  to  tbe 
Missouri  Pacific  Railway  Company  for  further 
tvansportation  or  delivery,  then  regardless  of 
the  other  defenses  in  this  case,  the  plaintiff  is 
not  entitled  to  recover,  and  your  verdict  must 
be  for  the  defendant." 

This  was  refused,  to  which  defendant  ex- 
cepted. The  cause  was  then  submitted  to 
the  jury  npon  the  sole  theory,  afflrmatively 
expressed  in  substance  in  plalntUTs  Instruc- 
tions and  negatively  in  those  given  for  de- 
fendant, that  the  liability  of  defendant  de- 
pended upon  the  fact  that  after  the  drag  of 
16  cars  struck  the  east  car  of  the  3  to  wh<"h 
they  were  attempting  to  couple  It,  and  while 
the  engine  was  pushing  the  19  cars  west- 
ward, the  englneen  or  fireman,  operating  it 
without  any  signal  to  do  so,  suddenly  stop- 
ped "with  a  Jerk,"  letting  the  3  cars,  which 
had  failed  to  couple,  pass  on,  and  throwing 
the  plaintiff  from  the  west  end  of  the  six- 
teenth car  on  which  he  was  walking. 

White,  Hackney  &  Lyons,  of  Kansas  City, 
for  appellant  Percy  G.  Field  and  Clarence 
S.  Palmer,  both  of  Elansas  City,  for  reapond- 
ent. 

BROWN,  O.  (after  stating  tbe  facts  as 
above).  [1]  The  appellant  assigns  for  error 
the  action  of  the  court  In  refusing  its  Instruc- 
tion, Intended  to  direct  the  Jury  that  if  tbe 
car  to  which  the  crew  was  attempting  to 
coaple  was,  at  the  time,  employed  In  inter- 
state commerce,  their  verdict  must  be  for  tbe 
defendant  The  instruction  is  withont  found- 
ation. This  is  a  common-law  action,  except- 
ing in  so  far  as  it  is  modified  by  the  terms  of 
section  6434  of  the  Revised  Statutes  of  Mb»- 
souri,  and  by  section  1  of  tbe  act  ot  Congress 
of  AprU  22,  igos  (Stat  66>.  The  former  is 
as  follows: 

"Every  railroad  corporation  owning  or  operat- 
ing a  railroad  in  this  state  shall  be  liable  for 
all  damages  sustained  by  any  agent  or  servant 
thereof  while  engaged  in  the  work  of  operating 
such  railroad  by  reason  of  the  negligence  of  any 
other  agent  or  servant  thereof :  I'rovided,  that  it 
may  be  shown  in  defense  that  the  jperson  injured 
was  guilty  of  negligence  contributing  aa  a  proxi- 
mate cause  to  produce  the  Injury." 

The  latter  provides  that: 

"Kvei?  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  •  •  •  the  sev- 
eral states  *  *  *  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is  em- 
ployed by  such  earner  in  such  commerce, 
*  *  *  resulting  in  whole  or  in  part-  from  the 
negligence  of  any  of  the  officers,  agents,  or  em- 
ployis  of  such  carrier." 

[2]  These  statutes  constitnte  tbe  law  of  the 
state  with  reference  to  the  liability  ot  rall- 
lo&d  companies  to  their  aerraata  fee  iqjuries 
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Inflicted  mMB  tttem  bgr  ttDow  aervaato  In  the 
comae  at  the  oomnxm  employaieot,  and  the 
state  eoaxts  of  general  Jattedietlon  have  oec* 
nlianoe  of  aolta  to  enftnrce  the  liability  creat- 
ed b/  them.  Xhifl  JnrisdlctloD  most  be  exer- 
cised In  aoonrdanoe  with  the  prooedare  pr»- 
scribed  by  the  etatatee  of  the  state.  The 
proeednie  proTldeB  (eectlon  1794,  K.  S.  1809) 
that  tbe  petition  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting 
tbe  cause  of  action,  and  tbe  reHef  to  which 
tbe  plaintiff  may  suppose  himself  entitled. 
Its  saffldeney  is  Jndged  by  the  answer  to  the 
goestloo,  do  theee  fhcts  entitle  tbe  plaintlfl 
to  relief  under  the  laws  in  fotce  In  this  state? 
And  in  considering  it,  the  general  laws,  wheth- 
er state  or  federal,  must  be  considered.  It  is 
not  necessary  that  these  laws  be  mentioned 
or  in  any  way  identified  in  the  pleading.  It  Is 
only  required  to  state  the  facts  which  bring 
tbe  case  within  them.  Emerson  v.  Railway 
Co.,  Ill  Mo.  IfflU  165,  19  S.  W.  1113 ;  Lore  ▼. 
Mannfactaring  Co.,  160  Mo.  608, 621,  61  S.  W. 
67i>;  McKenzle  t.  United  Railways  Co.,  216 
Mo.  1,  IT,  115  S.  W.  13 ;  RaUway  Co.  v.  Wnlf, 
226  U.  S.  670,  676,  33  Snp.  Ct  136,  67  L.  Ed. 
355.  Ann.  Cas.  1914B,  134;  BaUway  Ca  v. 
Gray,  237  U.  S.  396,  401,  36  Snp.  Ct  620,  6d 
U  Ed.  1018. 

[3]  Tbe  laws  of  Congress  are  not  foreign 
laws  that  must  be  pleaded  and  proven  In  the 
conrts  of  this  state.  Had  the  answer  In  this 
case  pleaded  that  the  Injory  was  suffered 
white  the  defendhnt  and  its  switching  crew 
were  engaged  in  commerce  between  tbe  states, 
it  would  have  been  no  defmse,  but  merely 
the  statement  of  an  Immaterial  fact  attending 
the  creation  of  the  liability,  and  to  have  prov- 
en it  withoat  pleading  ooQld  hare  no  greater 
effect 

Since  the  trial  of  this  case,  the  Supreme 
Gbnrt  of  the  United  States,  which  is  tbe  para- 
nioont  authority  apon  the  ctMistmctlon  of  the 
federal  laws,  has  decided  this  questUxi  In 
Bailway  v.  Gray,  snpra.    In  doing  so  It  said: 

"There  are  differences  and  similarities  be- 
tween the  Wiaconain  and  federal  statutes,  bat 
we  do  not  percelTe  that  there  is  any  difference 
that  made  the  railway  company's  position  worse 
if  tried  on  the  hypothesis  that  the  state  law 
(OTemed." 

In  this  case  there  Is  no  suggestion  of  any 
rach  difference  In  the  application  of  these 
rtatutes.  See,  also,  C,  B.  I.  &  P.  Ry.  CO.  v. 
Wright,  239  U.  B.  648,  86  Sap.  Ot  186,  60 
UEd. — . 

The  only  case  to  which  our  attention  has 
keen  directed  which  tends  to  support  the  the- 
«y  of  defendant  is  Moliter  ▼.  Railroad,  180 
Mo.  App.  84,  168  S.  W.  260.  In  that  case  the 
Kansas  City  Conrt  of  Appeals  held  that  ac- 
jtimis  npon  the  liability  created  by  the  state 
itnd  federal  statutes  were  so  essentially  dlf- 
tnmt  In  their  nature  that  they  cannot  be 
iDbstltoted  for  each  other  by  amendment  to 
;Bie  petition.  This  was  probably  a  mere  1n- 
Mvertoice,  and  on^t  not  to  be  followed. 

'  [4]  2.  Tbe  nert  question  presented  will  be 
184S.W.-e 


stiriplUled  by  bearing  In  mind  the  facts  upon 
which  the  plalstifl  depends  for  his  recovery. 
He  was  thrown  from  the  top  of  a  frdf^  car 
over  the  front  end,  fUllng  npon  the  track. 
Th«  car  from  which  he  fell  was  the  last  or 
front  car  of  a  drag  of  16  whldi  had  been 
shoved  westward  to  be  oonpled  to  the  east 
one  of  8  cars  standing  upon  the  same  track. 
The  moving  car,  upon  the  top  of  which  he 
was  walking  forward  for  the  puriiose  of 
stepping  npon  the  mnnlng  board  of  the  oth- 
er car  as  soon  as  the  ooupUng  diould  be 
made,  stmek  it,  but  the  automatic  couplers 
failed  to  work,  so  they  were  not  lodced  to- 
gether. Up  to  this  point  there  Is  no  dif- 
ference between  the  plaintiff  and  defendant. 
Here,  however,  their  theories  diverge.  The 
plaintiff  says  that  the  sixteenth  car,  upon 
which  he  stood,  continued  westward,  shov- 
ing the  3  before  It  when  the  oiglneer,  with- 
out any  signal  therefor,  either  by  the  appll- 
catton  of  the  brakes,  or  by  reversing  the 
movement  <tf  the  engflne,  suddoily  stepped 
It  with  a  jerk,  and  the  three  cars  passed  on, 
leaving  a  space  In  which  the  plaintlfl  fell  to 
Om  track.  On  the  other  hand,  tbe  defendant 
dalms  that  the  16  ears  st<9ped  by  reason  of 
dielr  Impact  against  the  3,  which,  not  having 
coupled,  moved  away  from  them  by  the  force 
of  the  Impact,  leaving  the  space 'into  which 
plaintiff  was  thrown  by  the  sadden  stop.  Tbe 
inry  were  instmcted  that  if  they  should  be- 
lieve the  former  theory,  they  must  find  for 
tbe  plaintiff:  if  the  latter,  they  were  to  Oud 
for  the  defendant.  During  the  occurrences 
that  resulted  in  the  accident  Mr.  Ixwergan, 
the  foreman  ot  the  crew,  stood  at  tbe  east 
end  of  the  8  cars,  where  tbe  coupling  was  to 
take  place,  directing  the  movement  of  the 
engine  by  signaling  with  his  bonds.  Mr.  Ho- 
gan,  a  switchman,  stood  about  halfway  be- 
tweoi  Mr.  lionergan  and  the  engine,  for  the 
purpose  of  transmitting  the  signals  from  the 
former  to  the  latter  by  repeating  them.  Up- 
on the  trial  it  was  admitted  that  M^.  Loner- 
gan  was  not  available  as  a  witness  to  ^- 
ther  party.!    Tlie  plaintlfl  testified: 

"I  was  standing  there,  looking  back  over  my 
shoulder,  and  just  at  the  time  I  was  looking 
back  the  stop  came,  and  the  stop  was  so  sudden 
that  undonbtedly  the  stop  was  made  by  the  ap- 
plication of  the  brakes." 

At  this  point  he  was  Interrupted  by  de- 
fendant's attorney,  who  objected,  and  moved 
to  strike  out  the  statement  on  the  ground 
that  It  was  mere  speculation.  It  was  over' 
ruled  by  the  court,  and  the  witness  was  per-- 
mltted  to  continue,  repeating  this  statement, 
in  substance:  Stating  tliat  the  jerk  came 
with  such  an  abrupt  stop  that  in  his  estima- 
tion or  knowledge  the  brakes  were  undoabt- 
edly  set  or  the  engine  reversed;  that  It  was 
made  by  tbe  stop  of  the  engine.  The  defend- 
ant moved  to  strike  out  this  additional  state- 
ment as  being  a  mere  opinion.  The  court  re- 
fused, and  defendant  excepted.  These  mat- 
ters are  as-slgDed  for  error.  The  defendant 
Introduced  Mr.  Hogan  and  asked  him  If  he 
could  tell  what.  If  anything,  caused  the  cars 
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to  stop — ^If  be  ooQld  see  what  caused  It? 
The  plaintiff  objected  on  the  ground  that 
the  question  called  for  the  conclusion  of  the 
wltnesa  This  objection  was  sustained,  and 
defendant  excepted.  The  defendant's  coun- 
sel then  said: 

"I  offer  to  show  by  this  witness  that  the  cars 
stopped  in  consequence  of  striluiig  the  tliree 
cars,  and  not  from  the  application  of  the  bralces 
on  the  engine." 

To  this  the  plaintiff  objected,  for  the  rea- 
son that  It  would  be  a  mere  conclusion  of  the 
witness,  unless  lie  could  see  what  was  being 
done  on  the  engine,  8  cars  away.  The  ob- 
jection was  sustained,  and  defendant  txct^itr 
ed.  These  matters  are  also  assigned  as  error. 
It  will  be  seen  that  the  question  raised  upon 
the  admission  and  exclusion  of  this  testi- 
mony was  of  the  most  vital  importance.  It 
seems  to  us  that  the  same  reasons  upon 
which  the  admissibility  of  the  testimony  oit 
plaintiff  must  rest  would  apidy  with  equal 
force  In  faror  of  the  testimony  offered 
through  Mr.  Hogan.  Both  were  experienced 
railroad  men,  and,  as  such,  must  be  assum- 
ed to  have  been  equally  competent  to  draw 
inferences  from  the  facts  which  surround- 
ed them  relating  to  the  operation  In  which 
they  were  engaged.  The  plaintiff  was  16 
cars  away  from  the  engine  when  it  stopped, 
and  it  is  not  suggested  that  he  was  able  to 
see  anything  that  was  taking  place  In  the 
cab.  In  fact  he  places  his  knowledge  upon 
the  nature  of  the  stop  alone.  Of  course  he 
could  hear  the  rattle  of  drawbars  and  cou- 
plers as  the  8  or  10  feet  of  slack  of  whldi  be 
testlfled  was  taken  up  or  payed  out,  and  felt 
the  final  Jerk  attending  the  change  from 
movement  to  absolute  rest.  If  this  was  not 
sufficient  to  indicate  to  his  trained  senses  the 
cause  of  the  stop,  the  admission  of  his  tes- 
timony was  vital  error.  If  he  was  qualified 
to  speak  In  that  respect  so  that  the  testi- 
mony was  admissible,  Mr.  Hogan,  a  man  of 
equal  experluioe  and  intelligence,  must  have 
been  equally  qualified.  He  stood  halfway  be- 
tween idalntiff  and  the  engine,  his  duty  re- 
quiring him  to  watch  Mr.  Lonergan,  who 
stood  at  the  place  where  the  impact  must  oc- 
cur, and  in  communication,  by  sight,  with 
the  man  controlling  the  engine,  to  whom  he 
must  be  prepared  to  signal  with  his  hands, 
and  who  must  be  in  plain  sight  of  him  to  re- 
ceive such  signals.  His  instincts  and  per- 
ceptions were  trained  like  those  of  the  plain- 
tiff. It  seems  Impossible,  under  these  circum- 
stances, that  he  ^ould  not  have  been  as  well 
prepared  as  the  plaintiff  to  speak  of  the 
cause  of  the  stop,  and  as  to  whether  it  wlg- 
inated  from  force  applied  at  the  engine  or  at 
the  front  end  of  the  drag.  We  think  it  was 
error  to  refuse  to  permit  him  to  say  whether 
or  not  he  could,  under  the  drcnmstauces,  tell 
what  caused  these  16  cars  to  stop,  and 
whether  or  not  he  could  see  what  caused  it. 
If  he  oould,  he  was  perfectly  ctMnpetent  to 
states  as  the  plaintiff  stated,  the  cause,  and 


could  be  asked  what  it  was  tor  tito  porpose  o< 
proving  that  it  was  from  the  impact  against 
the  3  ears  ahead  ot  it,  and  not  from  the  ap- 
plication of  the  brakes.  We  think  that  the 
court  committed  prejudicial  error  in  refusing 
to  permit  him  to  be  so  examined.  It  fc^Uows 
that  the  Judgment  of  the  Jackson  count; 
circuit  court  must  be  reversed,  and  tbe  cause 
remanded. 

BAIIiEY,  C,  conconk 

PER  CUBIAMl  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  «q;>lnlon  of  tbe 
court    All  ocmcur. 


SMITH  V.  KANSAS  CITY.     (Na  1B971.) 

(Supreme  Court  oif  Missouri.     March  1,  1016. 
Behcaring  Denied  March  30,  ldl6.) 

New  Tbiai.  •=>13— Obottrdb  in  GsREa&i.. 

Plaintiff,  while  walking  on  a  sidewalk, 
struck  her  foot  against  the  edge  of  the  side  or 
the  bottom  of  a  depression,  caused  by  gradual 
«ear  from  the  passage  of  pedestrians,  from  foor 
to  six  inches  in  depth,  several  feet  long  and  from 
one  to  three  feet  wide,  having  no  previous 
knowledge  of  its  existence,  and  sustained  a  fall 
and  serious  injnries.  A  verdict  for  plaintiff  for 
$1  was  set  aside  by  the  trial  court,  and  a  new 
trial  granted.  Meld,  that  the  action  ^  the  trial 
court  will  be  afilrmed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  19;   Dec.  Dig.  <S=>18.] 

Graves  and  Faris,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;    James  H.  Slover,  Judge. 

Suit  by  Mary  Smith  against  the  City  of 
Kansas  City.  From  an  order  setting  aside 
a  Judgment  for  the  plaintiff  for  nominal  dam- 
ages, and  granting  a  new  trial,  the  defend- 
ant appeals.    Af&rmed. 

The  plaintiff  instituted  this  salt  in  the  dr- 

cnit  court  of  Jackson  county  against  the  de- 
fendant to  recover  the  sum  of  $20,000  dam- 
ages for  personal  injuries  alleged  to  have 
been  received  by  her  through  the  negligence 
of  the  latter.  The  trial  resulted  in  a  Judg- 
ment for  tlie  plaintiff  for  the  sum  of  $1. 
which,  ui>on  her  motion,  was  set  aside,  and  a 
new  trial  granted.  The  defendant  appealed 
from  the  order  granting  the  new  trlaL 

The  facts  are  few  and  practically  undis- 
puted.    There   was   an   excavation  or  de-  i 
pression   existing  in  the   sidewalk   on  the 
north  side  of  Ninth  street,  in  Kansas  City, 
in  front  of  the  Victoria  Hotel;  and  the  de- ' 
pression   was   from   four  to  six   inches  in 
depth,  sloping  east  to  west  and  from  sides  | 
to  center,  and  several  feet  long,  from  one  to 
three  feet  across,  caused  by  gradual  wear  j 
from  the  passage  of  pedestrians.    This  bole  I 
or  depression  had  been  there,  unguarded,  for  i 
a  long  period  of  time,  and  while  the  plaintiff  | 
in  daytime  was  walking  along  the  street  la 
the  ordinary  manner,  not  expecting  or  look- 
ing for  a  hole,  and  having  no  previous  knowlr 
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edge  or  notice  43t  Its  sxlstenoe,  bar  foot  struck 
the  edge  ct  aide  of  the  lurie,  or,  aa  appelUint 
cmtends,  the  bottom  of  It,  which  caused  her 
to  stumble  aad  fall  npon  the  street,  sastain- 
ing  a  Colle's  fracture,  which  was  verr  pain- 
ful, and  caused  a  itermaiieat  curvature  and 
stiffness  of  her  wrist,  and  she  expended  more 
tban  $200  for  medical  and  snrglcal  treat- 
ment The  evidence  is  quite  voluminous,  cov- 
ering about  200  printed  pages.  At  the  close 
ot  all  of  the  evidence  the  defendant  aslced  an 
instruction  in  the  nature  of  a  demurrer  there- 
to, which  was  by  the  court  refused,  and  de- 
fendant duly  excepted. 

A.  F.  Brass  and  Francis  M.  Hayward, 
botb  of  Kansas  City,  for  appellant.  Thom- 
son, Davis  A  Holmes,  of  Kansas  City,  for  re- 
spondent 

WOODSON,  0.  J.  (after  stating  the  facts 
as  above).  I.  The  appellant,  the  dty,  assigns 
bnt  one  reason  for  a  reversal  of  the  Judg- 
ment, and  that  is  stated  In  the  following 
language: 

"The  court  erred  in  granting  plaintiff  a  new 
tnal  because  the  court  should  nave  snstained 
defendant's  instruction  In  the  nature  of  a  de- 
murrer to  the  evidence  at  the  conclusion  of  aU 
the  testimony,  for  the  defect  complained  of  was 
not  of  such  a  character  as  to  make  the  side- 
walk not  reasonably  safe  for  travel." 

After  a  very  careful  reading  of  the  evi- 
dence In  this  case,  and  due  consideration 
given  to  the  authorities  dted,  I  am  clearly 
of  the  opinion  that  the  evidence  made  a 
prima  fade  case  for  the  respondent,  and  that 
the  court  properly  refused  the  demurrer, 
and  that  the  submission  of  the  case  to  the 
jniy  was  not  erroneous,  without  the  case  of 
Ryan  v.  Kansas  City,  232  Ma  471,  134  8.  W. 
56(i,  985,  Is  to  be  adhered  to.  In  my  opinion, 
according  to  all  of  the  adjudications  of  this 
mart  up  to  the  rendition  of  the  opinion  in 
tliat  case,  where  the  point  was  properly 
made,  the  respondent's  ease  was  properly 
submitted  to  the  Jury,  but  according  to  the 
law  as  there  announced,  which  la  the  last 
expression  of  this  court  upon  the  subject, 
the  trial  court  should  have  sustained  the  de- 
murrer to  the  evidence.  The  opinion  In  that 
case  was  written  by  Judge  Graves,  and  con- 
curred in  by  Jndge  Fails.  Lamm,  3.,  con- 
curred in  a  separate  opinion,  and  Brown,  J., 
for  a  different  reason,  however,  from  that 
stated  in  the  opinion,  concurred  la  result; 
Koinish,  J.,  dissenting  in  a  separate  opin- 
ion, in  which  Woodson,  J.,  concurred,  and 
Valliant,  C  J.,  was  absent 

The  Byan  Case,  in  effect,  holds  that,  even 
thoogfa  a  i)ede8trlan  on  the  streets  of  a  city 
has  no  knowledge  or  notice  of  a  defect  in  a 
sidewalk,  he  has  no  legal  right  to  presume 
that  the  street  is  in  a  reasonalily  safe  con- 
dition for  travel,  but  must  exerdse  "ordinary 
(are  in  the  nse  of  the  eyes  and  other  senses" 
to  diiicover  any  defect  or  obstruction  in  or 
00  the  sidewalk  wbl«!h  would  render  it  un- 
safe (or  public  travel,  and  that,  tf  he  did  not 


so  use  his  eyes  and  other  senses  la  trying 
to  discover  the  defect  or  obstruction,  then  he 
could  not  recover  damages  for  injuries  sus- 
tained by  falling  into  the  hole  or  defect,  or 
over  the  obstruction.  This,  I  contend,  is 
not  the  law  of  this  state ;  nor  does  the  law 
require  that  high  degree  of  care  of  the  trav- 
eling public  to  discover  defects  or  obstruct 
tioQs.  In  the  absence  of  knowledge  or  notice 
the  public  has  the  right  to  presume,  and  to 
rely  upon  the  presumption,  that  the  side., 
walks  are  in  a  reasonably  safe  condition  for 
travel  by  day  and  by  night,  the  purpose  for 
which  they  are  constructed  and  maintained 
at  such  heavy  cost  and  expense  te  the  prc^ 
erty  owners.  In  the  absence  of  knowledge, 
no  one,  either  In  the  day  or  night  time,  while 
walking  along  the  streets  of  a  great  city, 
continually  uses  his  eyes  or  other  senses  In 
looking  for  or  trying  to  discover  obstruc- 
tions upon  or  pitfalls  along  the  sidewalks 
which  make  them  unsafe  for  travel.  All 
the  law  requires  of  a  person  walking  upon 
the  sidewalk  is  to  exercise  ordinary  care. 

Now,  what  is  ordinary  care?  All  of  the 
text-writers  and  adjudicated  cases  concur  In 
defining  "ordinary  care"  to  be  that  degree  of 
care  which  a  person  of  ordinary  prudence 
would  exercise  under  the  same  or  slmUar 
circumstances.  Now,  where  Is  the  man  or 
woman  of  ordinary  prudence,  while  walking 
upon  the  streets  of  a  city,  in  the  absence  of 
known  danger,  who  continuously  or  generally 
uses  his  or  her  eyes  or  other  senses  In  try- 
ing to  discover  some  possible  danger?  Speak- 
ing for  myself,  and  in  so  far  as  I  have  ob- 
served the  conduct  of  others,  bo  such  care  Is 
observed  by  any  one;  nor  did  I  ever  hear 
of  any  one  exercising  any  such  high  degree 
of  care  In  walldng  upon  the  sidewalks  of  a 
small  town,  much  less  upon  those  of  a  great 
dty.  Should  the  public  nse  its  eyes  and  oth- 
er senses,  as  the  Ryan  Case  requires,  while 
walking  upon  the  streets  of  a  city,  seeking 
to  discover  dangerous  places,  then,  of  course, 
there  never  would  nor  could  be  an  Injury 
inflicted  upon  any  one  through  the  negligence 
of  the  dty  for  which  it  would  be  liable,  with- 
out perhaps  at  night,  when  the  streets 
were  not  lighted;  and  this  was  frankly  ad- 
mitted by  counsel  for  appellant  in  the  oral 
argument  of  this  case. 

According  to  the  law  announced  in  the  Ryan 
Case,  if,  as  previously  stated,  it  is  to  be  ap- 
plied to  the  case  at  bar,  then  clearly  the  re- 
spondent Is  not  entitled  to  a  recovery,  for 
the  obvious-  reason  that,  had  she  used  her 
eyes  and  other  senses  in  trying  to  discover 
the  depression  into  which  she  fell,  then  un- 
questionably she  could  have  discovered  it 
and  passed  around  It,  and  thereby  have 
avoided  the  injury;  but,  upon  the  other 
band.  If  she  was  exerdslng  ordinary  care 
in  walking  along  the  sidewalk — that  is,  If 
she  was  walking  along  the  street  presuming 
that  the  sidewalk  was  reasonably  safe  for 
public  travel — ^having  no  knowledge  or  notice 
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of  the  dangerous  place,  and  stepped  into  It, 
then,  according  to  law,  as  announced  by  this 
court  In  all  cases  prior  to  the  delivery  of  the 
opinion  In  the  Ryan  Case,  she  was  entitled 
to  a  recovery. 

I  have  previously  stated'  herein  that  all 
of  the  cases  decided  by  this  court  prior  to 
the  decl&lon  In  the  Ryan  Case,  where  the 
point  was  Involved  and  presented  to  the 
court,  it  has  uniformly  held  that  the  pedes- 
trian in  passing  along  the  sidewalks  of  a 
city,  in  the  absence  of  knowledg^e  or  notice 
of  the  dangerous  condition  thereof,  has  the 
right  to  presume  and  to  rely  upon  the  pre- 
sumption that  they  are  reasonably  safe  for 
travel  by  day  or  night  The  very  case  cited 
in  the  Ryan  Case  and  principally  relied  up^ 
on  as  sustaining  the  doctrine  therein  an- 
nounced is  the  case  of  Coffey  v.  City  of 
Carthage,  186  Mo.  573,  85  S.  W.  632.  In 
tliat  case  Judge  Fox,  after  copying  the  in- 
struction therein  complained  of,  which  was 
substantially  the  same  as  the  one  complain- 
ed of  in  the  case  at  bar,  said: 

"Tliis  instruction  embodies  a  correct  legal 
principle,  and  is  substantiaUy  a  proper  declara- 
tion of  law.  Its  error  consists  in  not  fully  cov- 
ering the  law  as  applicable  to  the  facts  of  this 
-case." 

Then  after  discussing  the  facts  of  that 
case  and  the  law  applicable  thereto,  on  page 
585  of  186  Mo.,  page  535  of  85  S.  W.,  he  said: 

"The  law  upon  this  proposition  may  thus  be 
briefly  stated:  If  plaintiff  had  no  knowledge  of 
the  defect  or  hole  in  the  sidewalk,  then  she  had 
the  right  to  assume  that  the  sidewalk  was  in  a 
reasonably  safe  condition.  Bat,  while  she  was 
entitled  to  act  upon  this  assumption,  still  she 
must  exercise  that  degree  of  care  and  caution 
in  walking  on  said  sidewalk  which  a  prudent 
person  ordinarily  employs  under  similar  circum- 
stances." 

The  next  case  cited  and  relied  upon  in 
the  Ryan  Case  is  the  case  of  Wheat  v.  City 
of  St  Louis,  179  Mo.  672,  78  S,  W.  790,  64 
U  R.  A.  292.  Tliat  case  was  not  a  suit  for 
injuries  sustained  by  plaintiff  on  account  of 
a  fall  caused  by  the  dangerous  conditloit  of 
the  sidewalk,  but  by  his  mUk  wagon  ron- 
ning  over  and  being  upset  by  a  manhole  six 
feet  in  diameter  and  projecting  three  feet 
above  the  surface  of  the  street  All  of  the 
cases  draw  a  broad  distinction  between  the 
liability  of  a  city  for  injuries  caused  by  de- 
fects or  obstructions  in  the  streets  of  a  city 
and  upon  the  sidewalks  thereof,  which  will 
be  presently  shown.  But  Independent  of 
that  fact  the  plaintiff  in  that  case,  in  the 
language  of  the  court  "knew  all  about  the 
niauhole  and  had  seen  It  and  driven  around 
it  every  day  for  a  year,  sometimes  west  of 
it  and  sometimes  turning  east  of  it"  So 
it  is  perfectly  clear  that  when  in  that  case 
the  court  used  the  language  that  it  was  the 
iuty  of  the  citizen  "to  use  his  God-given 
senses,  and  not  to  run  into  obstructions  tliat 
he  is  familiar  with,  or  which  by  the  exercite 
of  ordinary  care  he  could  discover  and  eatUv 
avoid,"  the  italicized  words  were  purely 
obiter,  for  the  reason  that  the  plaintiff  knew 


of  the  obstruction  In  the  street  Snd  had 
driven  around  it  every  day  for  a  year; 
therefore  the  question  here  presented  was 
not  before  the  court  in  tliat  case,  nor  was  it 
discussed. 

Mor  does  the  case  of  Woodson  v.  Met  St 
Hy.  CO.,  224  Mo.  685,  128  S.  W.  820,  80  U 
R.  A.  (N.  S.)  931,  20  Ann.  Cas.  1039,  sustain 
the  Ryan  Case,  for  the  reason  that,  when 
Woodson  was  injured,  he  was  not  walking 
along  the  sidewalk,  but  was  attempting  to 
pass  over  or  across  the  obstruction,  a  pile 
of  railroad  iron,  or  rails,  piled  along  the 
outer  edge  of  the  sidewalk  near  the  center 
of  the  block,  to  a  drug  store  on  the  (^poslte 
side  of  the  street  Of  course,  under  such 
drcumstanoes  the  law  Imposed  upon  Wood- 
son the  duty  of  exercising  ordinary  care, 
because  he  was  not  crossing  the  street  at 
the  crossing,  the  point  the  law  contemplates 
persons  should  cross,  but  undertook  to  pass 
over  the  rails  in  the  middle  of  the  block  to 
the  opposite  side  of  the  street  Clearly  at 
the  time  of  his  injury  he  was  not  traveling 
along  the  sidewalk  within  the  meaning  of 
the  law,  as  announced  in  any  of  the  cases 
cited  by  counsel  for  either  party.  Wliile 
Woodson  had  the  legal  right  to  cross  the 
street  at  emj  point  he  desired,  yet  when  be^ 
or  any  one  else,  attempts  to  cross  a  street 
at  an  unusual  point  then  he  must  in  the 
first  instance,  exercise  ordinary  care  to  see 
that  the  way  is  reasonably  safe  for  his  pas- 
sage, and  is  not  entitled  to  the  presumption 
that  said  way  is  reasonably  safe,  as  Is  true 
with  reference  to  the  sidewalk.  Cohn  v.  Kan- 
sas City,  108  Mo.  loc.  dt  393,  18  S.  W.  973 : 
Ryan  v.  Kansas  Cit^,  232  Ma  loc.  dt  4S0, 
1S4  S.  W.  566,  985. 

Nor  does  the  case  of  Jackson  v.  Kansas 
City,  100  Ma  App.  52,  79  S.  W.  U74,  sus- 
tain the  Ryan  Case.  In  that  case  the  plain- 
tiff, at  night  while  going  to  a  fire,  fell  into 
an  open  ditch,  unlighted,  in  the  middle  of 
a  street  in  Kansas  City.  No  (me  under 
those  facta  would  pretend  that  any  such 
presumption  existed  as  is  invoked  in  the  case 
at  bar. 

The  last  case  cited  and  replied  upon  as 
supporting  the  rule  announced  in  the  Ryan 
Case  is  that  of  Yahn  v.  City  of  Ottumwa, 
60  Iowa,  loc.  dt  433,  15  N.  W.  257.  This 
case  is  practically  the  same  as  the  case  of 
Wheat  v.  St  Louis,  supra,  where  the  plain- 
tiff was  injured  by  driving  his  ~ wagon  over 
a  barrel,  an  obstruction  in  the  street  The 
rule  announced  in  that  case  has  been  held 
by  the  same  court  in  the  following  cases  to 
have  no  application  to  a  pedestrian  walking 
along  a  sidewalk  in  a  city:  Mathews  v. 
Cedar  Rapids,  80  Iowa,  459,  45  N.  W.  S»4:. 
20  Am.  St  Rep.  436 ;  Earl  v.  Cedar  Rapids. 
126  Iowa,  361,  102  N.  W.  140,  106  Am.  St. 
Rep.  361;  Kaiser  v.  Hahn,  126  Iowa,  5G1, 
102  N.  W.  604;  Ryan  v.  Foster,  137  Iowa, 
737,  U5  N.  W.  505,  21  L.  R.  A.  (N.  S.)  969. 

Having  shown  that  the  majority  oplnloti 
in  the  Ryan  Case  is  not  supported  by  tb« 
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prerkraB  ndlns  of  tMs  conrt,  I  wUl  mm  copy 
the  dissenting  opinion  of  Jnd^e  Kennlsh  iJe- 
llrered  In  that  case.  In  which  I  fully  concur, 
for  the  porpoae  of  showing  that  it  Is  square- 
ly against  oar  former  mllngs,  which  Is  as 
follows: 

"Kennisb,  J.  I  cannot  concnr  In  the  opinion 
of  the  court  or  in  the  concurring  opinion  de- 
Urered  in  tUa  case,  for  the  reason  that  the  law 
u  declared  therein  ia  not  only  in  conflict  with 
the  former  decisions  of  this  court  and  the  cur- 
rent of  authority  opon  that  subject,  but  also 
because,  under  the  tacts  of  this  case,  the  law 
as  thus  announced  deprives  a  traveler  upon  a 
■idewalk  in  a  city  of  the  benefit  of  a  principle 
of  law  the  existence  of  which  both  opinions 
concede  Heberling  v.  Warrensburg,  204  Mo. 
6(H  [103  S.  W.  36] ;  Perrette  v.  Kansas  City, 
162  Mo.  238  [62  8.  W.  448] ;  Hltt  ▼.  Kansas 
City.  110  Mo.  App.  718  [85  S.  W.  669] ;  Lan- 
(an  V.  Bailroad,  72  Mo.  392;  Porter  r.  IIliU- 
road,  60  Mo.  160;  Mathews  v.  Cedar  Rapils, 
80  Iowa,  459  [45  N.  W.  894,  20  Am.  St.  R.ip. 
436];    Earl   v.   Cedar  Rapids,  126  Iowa,   301 


[102  N.  W.  140.  106  Am.  St  Rep.  361] ;  lials- 
«r  V.  Hahn,  126  Iowa.  661  [102  N.  W.  504) ; 
Ryan  v.  Foster,  137  Iowa,  737  [116  N.  W.  5<J5, 


21  L.  R.  A.  (N.  8.)  969] ;  Lemer  t.  Philaad- 
pbia  [221  Pa.  204.  70  Atl.  765],  21  L.  R.  A. 
(S.  S.)  614.  and  authorities  cited  and  reviewed 
in  the  annotation  of  that  case ;  Eniiott  on  Roads 
and  StreetB,  p.  078. 

"The  importanc*  of  the  snbiect  and  the  con- 
viction that  the  conrt  has  taken  an  erroneous 
view  of  the  law  requires,  and  is  my  apology 
for,  a  brief  dlscassion  of  this  case  and  the  cases 
relied  upon  and  referred  to  In  the  majority 
opinion. 

"The  facta  of  this  case,  as  well  as  the  instruc- 
tions given  on  behalf  of  the  city  and  of  which 
complaint  ia  made,  on  this  appeal,  are  stated 
folly  and  fairly  to  the  appellaint  in  the  opinion 
of  the  conrt  herein.  However,  as  appellant 
complains  of  error  in  the  giving  of  four  sep- 
arate instructiona,  and  as  defendant's  instruc- 
tion numbered  lOO  more  sharply  presented  to 
the  jury  the  alleged  error  complained  of,  I 
shall  get  that  instruction  oat  and  use  it  as  a 
basis  for  what  is  here  said,  rather  than  in- 
struction numbered  4D,  which  is  taken  as  typi- 
cal and  set  out  in  the  opinion  of  the  court.  It 
ia  as  follows:  'The  jury  are  instructed  that  it 
was  not  necessary  for  the  plaintiff  to  have  had 
actual  knowledge  of  the  excavation  in  the  street, 
if  any,  for  such  knowledge  to  be  imputed  to  her. 
Although  the  plaintiff  may  not  have  known  of 
the  excavation,  if  any,  yet,  if  she  shonld,  by 
the  exercise  of  ordinary  care,  have  discovered 
the  condition  of  the  street  at  the  point  in  ques- 
tion, and  should  by  the  exercise  of  ordinary  care, 
have  avoided  the  same,  then  the  jury  wul  find 
for  the  defendants.* 

"It  ia  conceded  by  all  that  it  is  the  duty  of 
the  city  to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  travel,  and  that  the  pedes- 
trian has  the  right  to  rely  upon  the  presump- 
tion that  the  city  has  done  its  duty  and  that 
the  sidewalk  is  in  a  reasonably  safe  condition. 
Notwithstanding  the  foregoing  presumjitions 
of  the  law,  recognizing,  on  the  one  hand,  the 
duty  of  the  dty,  and  on  the  other,  the  pre- 
sumption in  favor  of  the  footman,  under  which, 
as  said,  he  may  "walk  by  a  faith  justified  by 
law,'  this  court  approves  an  instmction  which 
told  the  jury  that,  although  the  plaintiff  did  not 
know  of  the  excavation  in  the  sidewalk,  'yet, 
if  (be  sliould  by  the  exercise  of  ordinary  care 
have  discovered  the  condition  of  the  street  at 
the  point  in  question,'  and  by  like  care  could 
have  avoided  the  same,  tht  jury  should  find  for 
the  defendants. 

"It  is  apparent,  upon  a  mere  statement  of 
tUa  proposition,  that  the  presumption  upon 
which  plaintiff  was  entitied  to  rely  was  entirety 
ignoied.  mod  she  stood  before  the  Jury,  not  pro- 


tected by  the  presnmptioa  that  the  walk  was 
safe,  but,  as  a  condition  to  her  right  of  recov- 
ery, was  required  to  have  need  (xrdinary  care 
to  have  discovered  the  pitfall  which  the  city 
bad  negligentiy  permitted  to  remain  in  tiie 
sidewalk  Ui  the  nighttime,  unguarded  by  signal 
or  barrier.  This  instruction,  when  considered 
in  connection  with  the  presumption  upon  which 
plaintiff  bad  the  right  to  rely,  leads  to  the  un- 
reasonable result  that  the  plaintiff  might  travel 
the  street,  relying  upon  tne  presumption  that 
it  was  in  a  reasonably  safe  condition,  while 
at  tlie  same  time  and  plaoe  she  was  required 
to  use  ordinary  care  to  discover  whether  or 
not  it  was,  in  tact,  in  a  reasonably  safe  condi- 
tion. The  answer  to  such  an  anomalous  doc- 
trine was  well  stated  in  the  unanimous  opinion 
of  Division  Na  2  of  this  court  in  Perrette  v. 
Kansas  City,  162  Mo.  loc.  cit  280  [62  S.  W. 
448],  in  which  Burgess,  J.,  speaking  for  the 
court,  said:  'It  is  as8erte4  that  the  action  of 
the  court  in  refusing  the  sixth  instruction  asked 
by  defendant  was  reversible  error.  The  argu- 
ment is  that,  although  defendant  may  have  been 
guilty  of  negligence  in  fitiling  to  keep  its  side- 
walk where  the  accident  occurred  in  a  reason- 
ably safe  condition  for  travd,  yet,  if  plaintiff 
failed  to  use  ordinary  care  in  discovering  the 
condition  of  the  sidewalk,  and  by  reason  of 
such  failnre  he  was  hurt,  he  was  not  entitled 
to  recover.  The  law,  however,  did  not  impose 
upon  plaintiff  the  duty  of  looking  for  defects 
in  the  sidewalk,  which  in  the  absence  of  knowl- 
edge of  its  dangerons  condition  he  had  the  right 
to  assume  was  reasonably  safe  for  travel ;  henoe, 
no  error  was  committed  in  refusing  this  in- 
struction.' 

"And  in  the  case  of  Hitt  ▼.  Kansas  City,  110 
Mo.  App.  718  [86  S.  W.  669],  in  discussing 
the  same  subject,  the  conrt  said :  'It  is  insist- 
ed that  plaintiff  had  ample  opportunity  for 
knowledge  of  the  condition  of  the  sidewalk  to 
have  avoided  the  injury.  If  the  fact  that  the 
place  was  well  lighted  is  to  be  taken  as  condu- 
sive  evidence  against  her,  then  defendant's  con- 
tention is  correct;  otherwise  it  is  not.  That 
is  all  the  evidence  in  the  case  that  would  have 
justified  the  jury  in  finding  that  the  plaintiff 
was  not  in  the  exercise  of  ordinary  care.  If 
she  had  looked  for  the  defect,  she  would  un- 
donbtedly  have  seen  it.  But  she  was  not  requir- 
ed to  do  this.  She  had  the  right,  in  the  absence 
of  knowledge  to  the  contrary,  to  feel  secure, 
presuming  that  the  city  had  performed  its  duty 
m  keeping  its  sidewalks  sale ;  and  the  fact 
that  the  place  was  well  lighted  was  no  evidence 
of  itself,  unsupported  by  any  other  fact,  show- 
ing want  of  care  or  negligence  on  her  part. 
•  •  •  If  she  had  had  Knowledge  of  the  con- 
dition of  the  sidewalk  before  she  stepped  into 
the  hole,  there  would  have  been  no  such  pre- 
sumption. But  so  long  as  it  was  shown  that 
the  defect  was  there  and  unknown  to  plaintiff 
she  had  the  right  to  presume  that  it  was  safe.' 

"In  Langan  v.  Railroad,  72  Mo.  892.  in  dis- 
cussing the  question  of  alleged  contributory 
negligence  upon  the  part  of  the  plaintiff,  this 
court  said :  'Negligence  is  not  imputable  to  a 
person  for  failing  to  look  ont  for  a  danger 
when,  under  the  surrounding  circumstances, 
the  person  sought  to  be  charged  with  it  had  no 
reason  to  suspect  that  danger  was  to  be  appre- 
hended.' 

"In  the  case  ot  Heberling  v.  Warrensburg, 
204  Mo.  604  [103  S.  W.  36],  Judge  Gantt,  voic- 
ing the  unanhnous  opinion  of  Division  2  of  this 
court,  condemned  an  instruction  containing 
tiie  same  identical  doctrine  as  is  approved  in 
the  opinion  in  this  case,  and  upon  fa(ks,  so  far 
as  the  principle  of  law  is  concerned,  not  at  all 
dissimilar  from  the  facta  of  this  case.  As  con- 
cisely stated  in  the  syllabus  of  that  case,  the 
court  held :  'It  is  not  the  duty  of  a  person 
traveling  on  a  public  street  to  examine  the 
street  for  defects,  but  be  may  act  upon  the  pre- 
sumption that  it  is  reasonably  safe  so  long  as 
he  conducts  himself  as  a  reasonably  prwient 
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person  would  do  nnder  like  circnmstance*.' 
And  the  coart  Qnoted  with  approval  from  the 
Pertette  Case,  inpra,  that:  The  law,  however, 
did  not  impoae  upon  plaintiff  the  duty  of  look- 
ing for  defects  in  the  sidewalk,  which,  in  the 
absence  of  knowledge  of  its  dangeroas  condi- 
tion, he  had  the  right  to  assnme  was  reasonably 
safe  for  travel.' 

"l%e  opinion  in  this  case  concedes  that  there 
is  a  conflict  between  the  law  as  Uierein  declared 
and  the  Heberling  C^se,  but  holds  that  the  lat- 
ter case  is  not  in  harmony  with  Wheat  v.  St 
Louis,  179  Mo.  679  [78  S.  W.  790,  64  U.  R. 
A.  292];  CofFey  v.  Carthage,  186  Mo.  585  [85 
S.  W.  532];  and  Woodson  v.  Met  St  Ky.  C!o., 
224  Mo.  685  [123  S.  W.  820,  30  L.  B.  A- 
(N.  S.)  031,  20  Ann.  Cas.  1039].  An  examina- 
tion of  these  cases  will  show  that  so  far  as 
they  announce  a  different  doctrine  from  that 
of  the  Heberling,  Perrette,  and  Hitt  Cases, 
anpra,  they  are  founded  mainly  upon  what  is  a 
pare  dictum  in  the  Wheat  Case,  and  upon  an 
Iowa  case  which,  it  is  respectfully  submitted, 
lends  no  support  to  the  correctness  of  the  de- 
fendant's instructions  in  this  case.  The  Iowa 
case,  Yahn  v.  City  of  Ottumwa,  60  Iowa,  420 
[16  N.  W.  257],  cited  and  relied  upon  as  au- 
thority in  the  Wheat  Case,  supra,  and  again 
in  this  case,  has  been  commented  upon  and 
distinguished  in  the  later  case  in  that  court 
of  Mathews  v.  Cedar  Rapids,  80  Iowa,  459 
[45  N.  W.  884,  20  Am.  St.  Rep.  436],  which 
wiU  be  found  to  be  express  authority  against 
the  law  as  announced  by  the  court  in  this  case. 
The  law  as  announced  by  the  Supreme  Court 
of  Iowa  in  that  case  is  affirmed  by  that  court 
in  the  three  later  cases  cited  at  the  beginning 
of  this  dissenting  opinion,  in  one  of  which, 
namely,  the  Earl  Case,  it  is  said :  'Of  course, 
one  cannot  close  his  eyes  and  walk  blindly 
and  heedlessly  into  a  place  of  danger.  On  the 
other  hand,  he  is  not  bound  to  be  on  the  look- 
oat  for  hidden  dangers.  All  that  is  required  of 
him  is  that  he  walk  with  his  eyes  open,  ob- 
serving his  general  course,  and  in  the  usual 
manner.' 

"In  view  of  the  fact  that  both  the  Heberling 
Case  and  the  opinion  in  this  case,  which  ad- 
mittedly hold  opposing  doctrines,  claim  to  be 
in  accord  with  the  Coffey  Case,  I  shall  not  dis- 
cuss the  latter  case  further  than  to  say  that 
upon  an  examination  thereof  it  will  be  found 
to  require,  not  alone  an  absence  of  ordinary 
care  upon  the  part  of  the  plaintiff,  as  consti- 
tudne  contributory  negligence,  but  in  addition, 
the  affirmative  conduct  that  she  'proceeded  care- 
lessly and  without  paying  any  attention  to 
where  she  was  walking.'  It  was  not  held  in 
the  Heberling  Case,  nor  is  it  now  claimed  to  be 
the  law,  that  a  footman  may  go  along  the  side- 
walk carelessly,  paying  no  attention  to  where 
he  is  walking,  so  that  he  would  fail  to  see 
plain  and  obvious  obstructions,  and  when  in- 
jured thereby  not  be  guilty  of  contributory  neg- 
ligence, but  there  is  a  wide  gulf  between  that 
character  of  conduct  of  a  footman  and  that 
which  requires  him  to  use  ordinary  care  to  dis- 
cover defects  in  a  sidewalk  which  he  has  the 
right  to  assume  is  safe. 

"The  cases  relied  upon  by  the  majority  opin- 
ion go  back,  for  authority  to  uphold  the  doc- 
trine of  defendant's  instructions,  to  the  case  of 
Wheat  V.  St  Louis,  supra.  It  ia  shown  by  the 
facts  of  that  case  that  the  plaintiff,  in  the 
daytime,  drove  upon  an  elevation  in  tiie  street 
around  a  manhole,  without  noticing  the  obstruc- 
tion; that  his  wagon  was  turned  over  and  the 
plaintiff  was  injured,  and  that  'plaintiff  knew 
all  about  the  manhole,  and  had  seen  it  and 
had  driven  around  it  every  day  for  a  year.' 
Upon  that  state  of  facts  this  court,  in  hold- 
ing that  the  plaintiff  was  not  entitled  to  re- 
cover, outside  of  the  facts  of  the  case  in  judg- 
ment said  it  was  the  duty  of  the  citizen  to  nse 
Ms  'Ood-given  senses,  and  not  to  run  into  ob- 


structions that  he  was  taxeWax  wKb  or  hg  tU 
eteroite  of  ordinary  oare  he  eouli  4i»oover  and 
eaiily  aviM.'  It  is  obvious  that  the  clause 
which  the  writer  has  italicized  sought  to  state 
the  law  upon  tiie  facts  not  before  the  court, 
and  that  the  decision  to  that  extent  is  not 
binding  upon  this  court  as  a  precedent  A 
number  of  cases  cited  in  that  case  support  the 
doctrine  that  where  a  person  knows  of  a  de- 
fect or  obstruction  in  the  highway,  he  must 
nse  ordinary  care  to  avoid  it,  but  as  it  is  not 
held  in  any  of  the  cases  relied  upon  and  cited 
in  this  dissent  that  the  presumption  of  the 
safe  condition  of  the  sidewalk  ever  obtains  in 
favor  of  a  person  who  has  actual  knowledge  of 
its  unsafe  condition,  the  use  of  the  Wheat 
Case  and  the  cases  therein  cited  as  a  founda- 
tion for  the  doctrine  of  the  court  in  this  cam 
is  like  building  a  house  upon  the  sand. 

"The  instruction  in  Yaim  v.  CSty  of  Ottum- 
wa, supra,  cited  in  the  decision  herein,  and 
hereinafter  set  out,  will  be  found  widely  dif- 
ferent from  tJie  instructions  in  this  case.  Re- 
viewing the  Yahn  Case,  the  Iowa  Supreme 
Court  in  the  case  of  Mathews  v.  Cedar  Bap- 
ids,  supra,  in  which  the  former  case  was  cited 
by  one  of  the  parties  as  sustaining  the  prin- 
ciples of  law  announced  bjr  the  court  in  this 
case,  said:  'Appellees  cite  with  mu(^  confidence 
the  case  of  Yahn  v.  City  of  Ottumwa,  60  Iowa, 
429  [15  N.  W.  257],  to  support  the  instruction 
given;  but  there  is  a  dear  distinction.  In 
that  case  the  plaintiff  and  his  wife  were  just 
starting  with  their  team  on  a  street  in  the 
defendant  city,  when  the  wheel  of  the  wagon 
struck  a  stone;  and  the  wife  was  injured  by 
falling  from  the  wagon.  The  court  refused  an 
instruction  to  the  effect  that:  "It  was  the 
duty  of  the  plaintiff's  husband  to  use  care  in 
driving,  and  look  where  he  was  driving,  and 
to  avoid  all  obstacles  which  were  dangerous  in 
their  character,  and  which  were  plainly  visible, 
and  not  obscured;  and,  if  he  failed  to  do  so, 
and  the  plaintiff  was  thereby  injured,  then  she 
cannot  recover."  This  court  held  that  the  in- 
struction asked,  or  some  other  applicable  to 
the  view  of  the  facts  stated,  should  have  been 
given,  and  said :  "When  an  obstruction  is  in 
the  street,  in  plain  view  of  the  driver  of  a 
vehicle,  and  his  attention  is  in  no  manner  di- 
verted so  as  to  excuse  him  for  not  seeing  the 
obstruction,  and  he  drives  against  it  or  into  it, 
he  is  clearly  guilty  of  contributing  proximate- 
ly to  any  injury  which  may  result"  It  was 
a  case  of  an  obstruction  on  the  surface  of  the 
street,  against  which  there  is  no  presumption. 
All  persons  know  that  temporary  obstructions 
occur  on  streets  and  sidewalks ;  and  it  is  not 
an  unreasonable  rule  to  hold  that,  if  in  plain 
sight,  and  there  is  nothing  to  divert  the  atten- 
tion of  the  traveler,  he  must  notice  them.  The 
distinction  is  this:  Such  obstacles  as  are 
known  to  be  present— as,  for  instance,  boxes 
and  barrels  on  a  sidewalk,  and  vehicles,  build- 
ing material,  and  rubbish'  in  the  street— -chal- 
lenge the  attention  of  the  traveler;  and  if, 
without  excuse,  be  fails  to  observe  them,  and 
encounters  them  to  his  injury,  the  judgiaents 
of  men  would  agree  that  he  is  negligent.  But 
matters  which  he  may  not  anticipate  as  likely 
to  occur  do  not  challenge  such  attention:  and 
a  failure  to  observe  and  avoid  them  is  not  as 
a  matter  of  law,  negligence.  It  is  also  true 
that  what  might  as  a  matter  of  law,  be  dili- 
gence on  a  sidewalk,  would  not  be  in  driving 
a  team  on  a  public  thoroughfare  in  a  city. 
Greater  watchfulness  to  avoid  accident  in  the 
latter  case  is  certainly  demanded,  and  tot  man- 
ifest reasons.  •  •  •  The  two  special  findings 
to  the  effect  that  the  light  was  sufficient  to 
enable  a  person  to  see  the  opening,  and  that 
if  plaintiff  had  looked  he  could  have  seen  it, 
do  not  change  the  result;  for  we  have  con- 
sidered the  case  upon  the  theory  at  such  being 
the  facts.' 
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"Applying  the  law  of  that  ease  to  the  facta 
of  the  case  before  us,  we  find  that,  instead  of 
requiring  the  plaintiff  to  use  ordinary  care  to 
discover  a  defect  in  the  sidewalk,  it  is  held 
that,  eren  if  the  plaintiS  could  have  discovered 
iht  defect  had  she  looked,  it  would  not  follow 
that  she  was  guilty  of  contributory  negligence 
for  not  having  done  so,  and  for  the  reason 
that  she  had  the  right  to  rely  upon  ttie  pre- 
gomption  tliat  the  sidewalk  was  safe.  Reliance 
apon  that  presumption  does  not  mean  that  a 
person  may  go  along  the  street,  as  the  plaintiS 
in  the  Cotfe/  Case,  proceeding  carelessly  and 
without  paying  any  attention  to  where  she  is 
walking,  and  he  free  from  negligence,  for  per- 
aons  in  aU  relations  of  life  are  required  to  use 
care  and  caution;  but  it  does  mean  tliat  the 
multitudes  who  every  day  and  night  travel  the 
ndewalks  of  our  cities  are  not  required  as  a 
condition  precedent  to  a  recovery  for  an  injury 
received  to  use  ordinary  care  to  discover  de- 
fects in  the  sidewalk.  If  they  are  gcang  about 
their  business,  not  looking  for  or  tliinking  about 
dangers,  relying  npon  the  belief  that  the  walk 
is  safe,  looking  where  they  are  going,  and  see- 
ing and  avoiding  obstructions  which  are  plain- 
ly obvious,  they  shail  not  be  held  at  fault  and 
denied  redress  merely  because  they  did  not  nse 
ordinary  care  to  discover  an  unguarded  excava- 
tion into  which  they  may  have  fallen,  and 
whidi,  under  the  law,  they  had  a  right  to  pre- 
■ame  did  not  exist. 

"It  was  stated  at  the  outset  of  this  dissent 
that  the  opinion  of  the  court  is  opposed  to 
well-considered  former  decisions  of  this  court 
and  the  current  of  authority  upon  the  subject, 
and  it  is  now  submitted  that  an  examination 
of  the  many  cases  cited  in  support  of  the  law 
as  herdn  contended  for  will  folly  bear  out  that 
statement. 

"Woodson,  3^  concurs  in  this  cviniom." 

If  the  law  Is  aa  stated  by  the  authorities 
I  hare  reviewed  and  by  those  dlacnased  by 
Judge  Kennlsh  In  his  dissenting  opinion  In 
the  Ryan  Case,  then  there  can  be  no  doul>t 
but  what  the  following  instruction  given  In 
this  case  for  the  defendant  is  an  erroneous 
dedaraticm  of  the  law,  via.: 

"(1)  Hie  jury  are  instructed  that  the  plain- 
tiff in  this  cause  is  not  excused  from  the  use  of 
ordinary  care  in  passing  along  the  street  at 
the  time  and  place  she  claims  to  have  been  in- 
jured, and  it  was  the  duty  of  plaintiff  in  passing 
along  the  street,  at  the  time  and  place  of  the 
injury  complained  of,  to  reasonably  employ  her 
faculties  that  she  might  become  aware  of  and 
avoid  the  danger,  if  any,  confronting  her;  and, 
if  the  jury  beUeve  from  the  evidence  that  at  the 
time  and  place  plaintiff  claims  to  have  been  in- 
jured she  failed  to  use  her  eyes  to  inform  her- 
self of  the  danger,  if  any,  and  that  by  the  reason- 
able use  of  her  eyes  she  could  have  discovered 
the  defect,  if  any,  and  could  have  avoided  the 
same,  then  in  that  case  the  plaintiff  was  guilty 
of  contributory  negligence  and  cannot  recover  in 
this  action,  and  their  verdict  will  be  for  the 
defendant." 

This  instruction  not  only  ignores  the  rule 
of  law  anouneed  in  all  the  cases  before  dted, 
which  is  to  the  effect  that  it  is  the  duty  of 
the  dty  to  keep  its  sidewalks  In  a  reasonably 
safe  condition  for  pedestrians  traveling  there- 
on by  day  and  night,  and  that  they  have  the 
right  to  rely  upon  the  presumption  that  the 
dty  has  performed  that  duty,  and  that  the 
sidewalk  ia  In  a  reasonably  safe  condition 
for  that  purpose,  but  It  affirmatively  told 
the  lory  that: 

The  plaintiff  was  legally  bound  to  ezerdse  her 
faculties  to  "discover  and  avoid  the  danger,  U 


any,  and,  if  the  jury  believ*  fnmi  the  evidence 
that  at  the  time  and  place  plaintiff  claims  to 
have  been  Injured  she  failed  to  use  her  eyes  to 
inform  herself  of  the  danger,  if  any,  and  by  the 
reasonable  use  of  her  eyes  she  could  have  dis- 
covered the  defect,  if  any,  and  could  have  avoid- 
ed the  same,  then  in  that  case  the  plaintiff  was 
guilty  of  contributory  negligence  and  cannot  re- 
cover." 

The  grievous  error  of  this  Instruction  Is 
clearly  pointed  out  by  tlie  following  language 
of  Judge  Kennlsh  in  the  case  of  Byan  t.  Kan- 
sas Oity,  supra: 

"This  instruction,  when  considered  in  connec- 
tion with  the  presumption  upon  which  plaintiff 
had  the  right  to  rely,  leads  to  the  unreasonable 
result  that  the  plaintiff  mi^ht  travel  the  street, 
relying  npon  the  presumption  that  it  was  in  a 
reasonably  safe  condition,  wUle  at  the  same 
time  and  place  she  was  required  to  use  ordinary 
care  to  discover  whether  or  not  it  was,  in  fact, 
in  a  reasonably  safe  condition." 

In  the  case  of  Perrette  v.  Kansas  City,  162 
Mo.  238,  62  8.  W.  448,  the  defendant  request- 
ed a  similar  Instruction  to  the  one  here  under 
consideration,  which  was  by  the  trial  court 
refused,  to  which  action  of  the  court  defend- 
ant excepted,  and  appealed  the  case  to  this 
court  In  discussing  that  instruction  this 
court,  on  page  250  of  162  Mo.,  page  451  of 
62  S.  W.,  said: 

"The  law,  however,  did  not  impose  upon  plain- 
tifi  tlie  duty  of  looking  for  defects  in  the  side- 
walk, which  in  the  absence  of  knowledge  of  its 
dangerous  condition  he  had  the  right  to  assume 
was  reasonably  safe  for  travel  j  hence  no  error 
was  committed  in  refusing  tills  instruction." 

I  i^ieat  that  there  la  not  one  case  in  this 
state  where  a  sidewalk  case  was  presented 
and  the  point  called  to  the  attention  of  the 
court  that  Is  not  In  harmony  vtrith  and  recog- 
nizes and  confirms  the  tule  announced  In  tbe 
'Perrette,  Hltt,  and  Heberling  Cases,  as  well 
as  scores  of  others  In  this  and  other  states. 

The  Wheat  and  Woodson  Cases,  dted  in 
support  of  the  Ryan  Case,  are  not  in  point 
The  former  was  an  action  for  an  injury  caus- 
ed by  driving  over  a  manhole  In  the  street, 
and  the  latter  was  for  an  Injury  caused  by 
stumbling  over  some  railroad  irons  plied 
along  the  edge  of  the  curbing,  while  passing 
over  them  in  the  middle  of  the  block  to  the 
other  side  of  the  street.  And  the  other  case 
cited  in  support  of  the  Byan  Case  Is  the  Oof- 
fey  Case,  where  Judge  Fox,  in  his  strong, 
terse  way,  stated  the  rule  aS'  I  have  stated 
It  here,  but  held  that  It  did  not  ai^ly  to  tha( 
case,  because  the  plaintiff  knew  of  the  dan- 
gerous condition  of  the  sidewalk. 

The  rule  of  law  as  announced  by  all  of  tlie 
decisions  in  this  state  Is  in  conflict  with  that 
stated  in  the  Ryan  Case,  and  it  should,  In  my 
opinion,  b&  overruled,  which  Is  accordinglj 
done. 

There  is  no  pretense  In  this  case  that  the 
plaintiff  bad  any  notice  or  knowledge  of  the 
defective  condition  of  the  street  where  she 
fell  and  injured  herself.  That  fact  brings 
her  case  squarely  within  the  letter  and  spirit 
of  the  law  as  announced  herein.  If  the  re- 
spondent was  entitled  to  a  verdict  then  clear- 
ly she  was  entitled  to  recover  more  than  $1, 
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the  sum  the  jury  awarded  ber.  Heir  Injuries 
were  serious,  and  ber  medical  and  surgical 
bills  amounted  to  |200. 

BV>r  tbe  reasons  stated,  tbe  order  of  tbe 
circuit  court  granting  the  plaintiff  a  new  trial 
Is  affirmed. 

BOND,  BLAIR,  and  RHVBL.LE,  JJ.,  concur 
in  result  only.  GRAVES  and  FARia,  J  J., 
dissent    WALKER,  J.,  absent 

GRAVES,  3.  I  dissent  from  tbe  views  of 
tbe  learned  Chief  Justice  In  this  case.  Tbe 
defect  In  tbe  sidewalk.  If  It  could  be  caUed 
a  serious  defect  at  all,  was  open  and  obvi- 
ous. Plaintiff  was  walking  tbereon  in  the 
open  light  of  day.  The  least  attention  upon 
ber  part  would  have  obviated  the  trouble. 
Tbe  Ryan  Case  so  vigorously  attacked  by  my 
Brother  does  not  do  away  with  the  rule  of 
the  presumption  that  the  wayf&rer  can  enter- 
tain whilst  traveling  upon  the  sidewalks  of 
the  dty.  It  expressly  recognizes  such  pre- 
sumption, but  it  does  hold,  and  rightfully 
holds,  that  there  Is  some  duty  upon  the  part 
of  the  citizen.  This  duty  of  tbe  citizen  we 
then  thus  discussed: 

"The  city  Is  not  an  insurer  of  its  sidewalks  nor 
of  tbe  safety  of  pedestrians.  The  law  only  im- 
poses the  duty  of  having  sidewalks  reasonably 
safe  for  travel.  The  law  does  Aot  say  they  most 
bo  safe,  and  thus  insure  the  pedestrian.  To  say 
that  the  city  must  keep  its  sidewalks  reasonably 
safe,  and  that  the  pedestrian  may  assume  that 
such  duty  has  been  performed,  does  not  mean 
that  tbe  pedestrian  may  walk  thereon  studying 
the  staxa,  or  blinded  as  a  bat  Reasonably  safe 
means  that  such  walks  can  be  used  by  a  person 
in  the  exercise  of  ordinary  and  usual  care. 
It  means  that,  whilst  they  are  not  absolutely 
safe,  yet  the  pedestriair  can  use  them  with  safe- 
ty to  himself,  if  he  uses  ordinary  and  usual 
care  for  his  own 'safety.  As  stated  above,  the 
pedestrian  cannot  he  enjjaged  in  the  stndy  of 
astronomy,  and  blindly  fall  into  a  ditch  when 
the  light  of  day,  or  its  substitute,  arc  lights  at 
night,  would  show  the  danger  if  such  there  was. 
Nor  does  it  mean  that  the  pedestrian  must  keep 
his  eyes  riveted  upon  the  sidewalk  at  each  step 
of  his  progress.  Ordinarly  prudent  and  careful 
persons  do  neither.  Such  persons  are  not  star- 
gazing nor  are  they  guarding  each  individual 
step  they  take.  They  do,  however,  use  their 
senses  to  see  that  they  do  not  encounter  danger, 
and  this  without  considering  tiiat  they  may  as- 
sume that  tbe  dty  has  fully  performed  its  duty." 

Lamntk  J.,  in  Ryan's  Case  puts  the  same 
Idea  In  little  better  language  thus: 

"While  a  footman  may  presume  a  city  has 
done  its  duty  in  keeping  its  sidewalks  in  a  rea- 
sonably safe  condition  for  travel  by  pedestrians, 
by  night  as  well  as  by  day,  yet  that  presumption 
runs  with  a  condition.  It  goes  hand  in  band 
with  another  vital  proposition,  viz.,  that  a  foot- 
man must  use  ordinary,  that  is,  due,  care  to 
avoid  injuring  himself.  Such  care  is  the  care  of 
an  ordinary  person  under  like  circumstances. 
Such  care  is  broad  enough  to  create  the  duty  to 
look  and  see  where  one  is  going  as  well  as  the 
duty  to  avoid  danger  when  actually  discovered, 
lliat  does  not  mean  a  pedestrian  is  an  inspector 
of  sidewalks  or  cannot  take  a  step  without  look- 


ing down  to  see  that  his  feet  do  not  carry  him 
into  a  pit  nor  does  it  mean  that  an  ordinarily 
prudent  person  might  not  be  deceived  into  taking 
an  excavation  full  of  water  as  part  of  the  side- 
walk at  night  in  the  glimmer  of  electrle  lights  or 
during  a  storm.  He  need  not  be  watching  at 
every  footfall  for  defects,  but  he  should  act  like 
a  prudent  person,  who  makes  reasonable  nse  of 
his  eyes  while  walking.  He  cannot  shnt  his 
eyes,  or  blindfold  Mmself,  or  walk  backward, 
or  not  look  about  him  at  all,  or,  under  the  as- 
sumption no  defects  exist,  walk  heedlessly  into 
obvious  ones.  Defendant's  instructions  an- 
nounce good  doctrine  in  that  respect  Due  care 
allows  a  reasonable  person  to  act  on  the  pre- 
sumption of  safety  so  long  as  (and  no  longer 
than)  he  uses  due  care  to  avoid  his  own  injury. 
To  rule  that  a  plaintiff  could  be  cast  only  when 
he  actually  knows  of  the  defect,  and  thereafter 
acts  negligently,  is  a  dangerous  doctrine  1  cannot 
subscribe  to.  He  must  nse  due  care  to  discover 
in  order  to  avoid.  The  jury  take  the  prrsnmp- 
tion  along  with  the  proposition  of  due  care  in 
making  up  their  estimate  of  liability,  when  plain- 
tiff sees  to  it  they  get  the  presumption  along 
with  defendant's  instruction  on  due  care." 

The  instruction  we  were  discussing  in  the 
Ryan  Case,  and  which  was  approved,  reads: 

"The  court  instructs  the  Jury  that  If  you  be- 
lieve from  the  evidence  that  there  were  fights 
along  the  street  burning  on  the  night  in  ques- 
tion, and  the  light  cast  from  them  was  sufii- 
cient  to  light  the  place  where  plaintiff  claims  to 
have  fallen,  so  that  plaintifif  by  the  exercise  of 
ordinary  care  and  the  nse  of  her  eyes  and  other 
senses  ought  to  have  known  of  the  excavation,  if 
any,  in  the  sidewalk,  and  ought  by  tiie  exercise 
of  ordinary  care  to  have  avoided  the  same,  then 
the  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  defendant  Kansas  City." 

The  case  at  bar  does  in  a  way  tdUcfa  the 
vital  question  Involved  in  the  Ryan  Case,  be- 
cause of  tbe  demurrer  to  tbe  evidence.  The 
facts  are  undisputed  that,  had  plaintiff  been 
looking,  she  could  have  seen  and  avoided  the 
defect  In  her  failure  to  use  ordinary  care 
In  looking  out  for  the  condition  of  tbe  side- 
walk, she  has  debarred  her  own  recovery  on 
the  ground  of  contributory  negligence.  The 
defect  was  so  open  that  any  care  upon  her 
part,  in  open  daylight  as  it  was,  would  have 
obviated  tbe  accident  She  failed  In  the  ex- 
ercise of  ordinary  care,  a  correlative  duty 
Imposed  by  law  upon  her.  This  correlative 
duty  was  imiiosed  by  the  Coffey  Case  and 
the  other  cases.  The  Ryan  Case  and  all  the 
cases  therein  dted  recognize  the  presump- 
tion, and  they  likewise  recognize  the  other 
well-recognized  mle.  The  opinion  of  my 
learned  Brother  entrenches  on  this  rule,  and 
I  therefore  dissent  being  fully  satisfied  with 
the  ruling  In  the  Ryan  Case.  I  am  not  ready 
to  bankrupt  tbe  monldpallties  of  the  state 
by  protecting  the  dtizens  when  guilty  of 
gross  negligence,  as  was  the  plaintiff  here. 

Tbe  order  granting  a  new  trial  should  be 
reversed,  for  the  reason  that  plointUTs  case 
failed  by  reason  of  her  own  negligence,  and 
this  on  the  theory  that  we  can  ctmcede  neg- 
ligence npon  the  part  of  the  dty. 
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EL8BEBKY  DBAII7A0B)  DIST.  ▼.  HABBIS 
et  aL  (two  oases).     (N&  18617.) 

(Sapreme  Goart  of  Ulssonrl.     VMAon  No.  1. 

Dec.  21,  1916.     B«bearing  Denied 

Feb.  29,  191&) 

1.  DbAINS  «S>1&— DSAIIIAOK  Dmtmoto    Pbo* 
OEEDIHOB    VOB    CBSA.TIOS  —  STBIOI    GOKPU- 

AHcx  WITH  Statute. 

Since  statutes  providing  for  drainage  dis- 
tricts, wliile  in  some  respects  highly  remedial. 
ioTolve  such  radical  interference  with  rights  of 
private  property,  all  conditions  precedent  estab- 
Eshed  by  sach  acts  for  the  exercise  of  their  iww- 
en  In  summary  proceedings  to  place  a  burden 
on  the  property  of  individuals  must  be  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  H  7-10 ;  Dec.  Dig.  <»=»1B.] 

2.  CONOTITCTIONAL    LAW    «=>309(^  —  DOAINS 
«=32(1)— OSOANIZATION  or  DlSTBlOTfl— Pbo- 

CEBDiNa»— Dm  Pbockss  or  Law. 
Though  the  drainage  district  act  vests  in 
the  circuit  court  jarisdiction  to  determine  judi- 
dal  questions  rdating  to  the  organization  and 
en]argem«it  of  drainage  districts,  the  omission 
of  the  requirement  of  summons  to  resident  de- 
fendants and  provision  for  notice  to  all  by 
publication  only,  is  not  a  denial  of  due  process 
of  law  contrary  to  the  state  or  federal  Constitu- 
tions. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ti  928,  930 ;  Dec.  Dig.  «=> 
309(2);  Drains,  Coit  Dig.  i  17 ;  Dec.  Dig.  «=> 

2a).] 

3.  EviDKN(S  «=>2ES(2)  —  Jttdioiai.  Notick  — 
Dkainaoe  Distbicts. 

While  a  drainage  district  is  a  quasi  munic- 
ipal corporation  and  after  it  has  entered  upon 
its  work  its  existence  is  immune  from  collateral 
attack,  in  asserting  its  rights  against  individu- 
als, it  stands  on  the  same  footing  as  an  individu- 
al and  must  prove  Its  cause  of  action  against 
them  by  competent  evidence  so  that  in  pro- 
ceedings to  annex  lands  to  the  district,  the  court 
vill  not  take  judicial  notice  of  proceedings  of 
the  district  not  relating  to  its  incorporation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec  Dig.  «=>26(2).] 

i.  Drains  9=315— Dbainage  DiaTBiora— An- 
nexation OF  Land. 
A  drainage  district  organized  under  Bev. 
St  1909,  H  5496-5541,  or  under  Act  March  24. 
1913  (Laws  1913,  p.  237)  |  9,  of  which  requires 
tbe  engineer  to  maxe  a  survey  of  all  lands  adja- 
cent to  the  district  that  may  or  will  be  improv- 
ed or  reclaimed  by  the  system,  while  it  can  an- 
nex without  the  owner's  consent  contiguons  land 
necoBsary  for  the  construction  work  and  which 
nill  be  benefited  thereby,  cannot  annex  land 
which  will  not  necessarily  receive  any  benefit 
limply  to  get  the  land  on  which  to  construct 
ditdies  and  levees. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  H  7-10;  Dec.  Dig.  <8=»1B.] 

fi.  Drains  «s>16— Drainage  Distbiots— Ah- 
nkxation  or  Land. 
A  drainage  district  which,  as  originally  con- 
•tructed,  included  only  lands  south  of  a  cer- 
tain creek,  cannot  against  the  opposition  of 
laodownera  north  of  the  creek,  annex  their 
lands  to  the  district  and  drain  them  by  a  drain 
pnder  the  creek  and  ditch  to  the  district  pump- 
ing  plant  for  the  purpose  of  enabling  individuals 
to  reap  the  profit  to  be  realized  from  the  reda- 
oiation  of  certain  lands  north  of  the  creek. 
_[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  K  7-10 ;  Dec,  Dig.  «=»18.] 


6.  DsAnn  «sd15— Deahtaak  Dinstcrm— An- 

NEXATION  or  LAITDt-AOTB  OF  BSOUIEIB. 

Even  if  it  is  not  impn^r  for  the  en^eer 
of  a  drainage  district  who  by  Act  March  24, 
1013  (Laws  1918,  p.  242)  «  17,  U  made  the  so- 
perinteiuient  of  all  the  woita  and  improvements 
of  the  district  and  special  adviaor  of  the  board 
to  make  sales  of  lands  contiguous  thereto,  which 
he  recommends  shall  be  included  within  the  dis- 
trict that  fact  may  be  taken  into  consideration 
in  determining  whether  the  motive  for  the  an- 
nexation is  the  mutual  benefit  to  the  district  and 
the  lands  or  the  private  profit  of  the  interested 
parties. 

_[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  is  7-10:  Dec.  Dig.  «s>15.] 

7.  Dbains  4S968  —  DBAiNAem   Distbicts  — 
BiOHT  TO  Tax— Pmvate  Pubpobbb. 

Drainage  districts  cannot  exercise  the  right 
of  taxation  to  aid  purely  private  enterprises. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  S  72;    Deo.  Dig.  «3>68.] 

Appeal  from  Circuit  Court,  Lincoln  County; 
B.  B.   Woolfolk,  Judge. 

Proceedings  by  the  Elaherry  Drainage 
District  against  Lottie  Fatton  Harris  and 
others  for  the  extension  of  the  boundaries  of 
the  district  to  include  lands  of  the  objectors, 
from  a  judgment  Including  certain  of  the 
lands,  but  not  all  of  them,  the  petitioner  and 
the  objectors  whose  lands  were  included  ap- 
peal. Beversed  In  so  fax  as  the  judgment  in- 
clndee  lands  of  the  appellant  objectors,  and 
affirmed  as  to  the  exclusion  of  the  lands  of 
the  other  objectors. 

F.  J.  Dnvall,  of  Olarksville,  and  Pearson 
&  Pearson,  of  Louisiana,  Mo.,  for  appellants. 
J.  £>.  Hostetter,  of  Bowling}  Green,  and 
Avery,  Xoong,  Dudley  ft  Killam,  of  Troy, 
for  resiKMidents. 

BBOWN,  C.  This  Is  a  proceeding  begun 
August  26,  1918,  in  the  Lincoln  county  circuit 
court  under  the  act  of  March  24,  1913,  re- 
lating to  the  organisation  of  drahiage  dis- 
tricts by  the  circuit  courts.  It  was  instituted 
by  the  supervisors  of  the  Elsberry  drainage 
district  for  and  in  behalf  of  said  district 
for  the  purpose  of  extending  the  boundaries 
so  as  to  include  lands  of  objectors  who  are 
appellants  and  respondents  here,  and  to 
amend  the  "plan  of  reclamation"  which  had 
been  adopted  by  the  district  The  petition 
states  that  it  is  necessary  and  desirable  to 
include  these  additional  lands,  all  of  which 
are  in  Pike  connty,  because  the  supervisors 
propose  to  amend  the  plan  for  reclamation 
already  adopted  so  as  to  completely  reclaim 
the  lands  in  the  northern  end  of  the  district 
by  means  of  certain  Improvements,  so  that 
these  lands  would  be  greatly  Improved  and 
benefited,  and  should  be  made  to  bear  their 
just  proportion  of  the  burden.  The  main 
and  controlling  feature  of  these  improve- 
ments consists  of  the  oonstructlon  of  a  levee 
completely  surrounding  these  lands  with 
other  lands  in  Pike  county  lately  annexed  to 
the  district  and  called  in  the  record  the 
"Annada  Ann«c"    The  petition  states  that 
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tbls  Isree  was  to  extend  five  feet  above  bigb- 
water  mark  of  1868,  a  flood  In  whi4A  the 
river  attained  a  height  never  since  equaled. 
All  the  lands  then  included  In  this  annex  Iiad 
been  annexed  by  order  of  the  Lincoln  cir- 
cuit court  made  August  8, 1912,  in  a  proceed- 
ing which  was  still  pending  on  objection  to 
the  assessment  of  benefits  to  1,700  acres  of  the 
land  owned  by  one  R.  C.  Jefferson.  The  pe- 
tition in  that  case  alleged,  as  required  by 
the  act  then  in  force,  that  the  land  proposed 
to  be  annexed  was  "a  contiguous  trady  of 
swamp  and  overflowed  land  contiguous  to  the 
said  Elsbeny  district,"  and — 
"that  it  is  necessary  for  the  complete  protection 
of  the  lands  now  embraced  in  the  said  Ekberry 
drainage  district  that  the  lands  herein  sought  to 
be  added  to  said  district  be  embraced  in  said 
district  for  the  purpose  of  having  not  only  the 
lands  sought  to  be  added  to  said  Elsberry  dis- 
trict, but  also  the  lands  in  said  district  contain- 
ed fiilly  reclaimed  and  protected  frmn  the  ef- 
fects of  water.  And  if  said  eztenrion  of  the 
said  Elsberry  drainage  district  is  made  as  peti- 
tioned for  herein,  it  will  greatly  increase  the 
value  of  all  of  said  lands  for  agricultural  pur- 
poses, and  will  largely  add  to  the  sanitary  coa- 
nition  of  the  persona  owning  and  residing  on 
said  lands." 

The  objectors  who  are  here  as  appeUants 
are  owners  of  lands  not  included  in  the  origi- 
nal Annada  Annex.  Those  who  are  respond- 
ents are  the  owners  of  a  large  tract  of  land 
Included  in  the  petition  for  that  annex,  and 
which  was,  upon  issue  Joined,  adjudged  not 
to  be  wet  and  overflowed  land,  and  was 
therefore  not  Included. 

The  act  of  March  30,  1911,  under  which 
the  proceedlug  for  the'oilginal  Annada  Annex 
had  been  instituted  and  ccmdncted,  provided 
only  for  the  organization  into  drainage  dis- 
tricts of  swamp  and  overflowed  lands,  from 
which  class  the  lands  of  the  objecting  re- 
spondents were  excluded  by  the  order  of 
August  8,  1912.  At  the  next  session  of  the 
legislature  an  amendment  was  enacted  (Acts 
1913,  p.  233,  {  2)  by  which  lands  "subject 
to  overflow"  was  added.  This  act  was  ap- 
proved March  24,  1913,  and  on  tlie  same  day 
Mr.  Jefferson  entered  into  a  written  agree- 
ment with  Harmon,  chief  engineer  of  the  dis- 
trict on  behalf  of  the  supervisors,  to  the 
effect  that  his  objections  to  the  assessment 
were  to  be  withdrawn  on  condition  tliat  the 
supervisors  adopt  a  plan  agreed  upon  for 
complete  reclamation  of  the  land  in  the 
annex  by  levee  against  overflow  and  a  system 
of  drainage  shown  in  "plans  on  flte."  It  also 
contained  the  following  paragraph: 

"It  is  farther  agreed  that  if  any  reductions 
in  assessments  be  made  between  the  supervisors 
and  any  parties  in  the  annex,  the  assessments 
shall  be  proportionately  reduced  on  the  Jefferson 
lands  in  said  annex." 

In  pursuance  of  this  stipulation  the  ob- 
jections of  Jefferson  were  dismissed,  the 
present  proceeding  was  Instituted  to  carry  it 
into  effect;  and  Mr.  Harmon  "found  a  buyer" 
for  the  entire  tract,  and  also  for  a  Patton 
tract  of  some  1,100  acres.  Using  Ur.  Har- 
mon's own  language: 


"Before  those  sales  were  made,  an  agreement 
was  made  in  this  court,  or  at  the  time  that  the 
Fatten  sale  was  made,  an  agreement  was  made 
in  this  court  with  those  that  then  owned  thia 
land  that  this  shotdd  be  done,  it  was  a  part  of 
that  stipulation  or  settlement  witli  him  on  the 
other  assessment,  and  at  that  time  the  Patton 
land  was  sold  at  the  time  and  while  court  pro- 
ceedings were  pending,  and  the  Jefferson  {and 
was  sold  afterwards,  and  that  was  agreed  with 
Mr.  Jefferson  as  a  i>art  of  the  settlemmt  in 
this  court  of  the  previous  assessments,  tlutt  the 
entire  area  should  be  reclaimed." 

The  Elsberry  drainage  district  was  organ- 
ized in  the  Ijlncoln  county  circuit  court  on 
March  13,  1911,  and  indnded  about  25,000 
acres  of  land,  all  being  in  Uncoln  county, 
with  the  exception  of  a  strip  a  mile  or  two 
wide  on  the  north  end,  wliich  was  in  PiJie 
county.  Its  north  line  ran  westerly  from  a 
point  In  tbe  west  bank  of  the  MisslsfdppI 
river  correi^)ondlng  with  the  ONiter  of  section 
26,  township  62,  range  2  east,  substantially 
along  the  present  line  of  Bryant's  creek  to 
the  Chicago,  Burlington  &  Quincy  railroad 
near  the  village  of  Annada.  About  2^  miles 
north  of  this,  Ramsey  creek,  another  stream 
from  the  blufiCs  having  a  drainage  area  oT 
about  60  square  miles,  flows  east  across  the 
railroad  into  the  Mississippi.  It  Is  between 
these  streams  that  the  land  annexed,  and 
tliat  prc^osed  in  this  proceeding  to  be  an- 
nexed, is  situated.  The  entire  tract  contains 
about  6,600  acres  and  was,  to  a  great  ex- 
tent, made  of  deposils  from  the  overflow  of 
Guinn's  creek,  a  stream  having  a  drainage 
area  of  about  40  square  miles,  wlilch  ran  all 
over  it  in  an  unstable  channel  until  some 
20  or  30  years  ago,  when  it  was  confined  to 
the  south  side  of  a  levee  buUt  by  the  King's 
Lake  drainage  and  levee  district  from  tbe 
bluCTs  easterly  across  the  railroad  where  it 
Joins  the  present  converted  cliannel  of  Bry- 
ant's creek.  The  village  of  Annada  as  well 
as  the  adjacent  lands  to  the  north  had  been 
protected  by  this  old  levee,  whidi  was  adopt- 
ed as  a  part  of  the  inclosing  levee  of  tbe 
annex. 

Mr.  Harmon  now  states  in  his  testimony 
that  the  district  wants  to  take  in  the  land 
of  the  respondent  objectors  to  get  a  better, 
cheaper,  and  safer  place  to  build  the  levee 
and  ditch  necessary  to  carry  'out  the  Jeffer- 
son agreement. 

His  plan  of  reclamation  of  tbe  orlgiiial 
district  contemplated  a  pumping  plant  near 
Apex,  10  or  12  miles  from  ite  north  line,  and 
the  new  scheme  involves  a  concrete  culvert 
200  feet  long,  by  which  tbe  water  i»  expected 
to  be  transferred  from  the  inclosed  annex, 
under  the  bed  of  Bryant's  creek  at  a  depth 
not  stated,  and  released  into  the  main  ditch 
of  the  company  on  tbe  other  side,  along 
which  it  would  flow  12  or  13  miles  to  tbe 
contemplated  pumping  plant,  which,  together 
with  the  main  ditch,  was  to  be  enlarged  to 
teke  care  of  it  He  states  that  one  or  mora 
of  these  pumping  plants,  nnd^  private  own- 
ership, was  already  at  work  In  tba  annex 
at  tbe  time  of  the  trial. 
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The  court  rafased  In  this  proceeding  to  In- 
dnde  In  the  district  the  lands  of  the  reapond- 
enU  J.  H.  and  W.  T.  Patton,  Oaraon  E.  Jaml- 
lOD,  and  W.  A.  Riduirds,  which  had  been  ez- 
dnded  In  the  former  proceeding,  on  the 
gn>and  that  apon  the  fiicts  the  prevlcma  jadg- 
nent  was  cantixutw.  From  this  the  drain- 
age district  has  appealed.  All  the  appeU 
lints  whose  lands  are  annexed  to  ttte  district 
by  the  terms  of  the  Judgment  appealed  from 
are  appealing  on  the  groands:  (1)  '£bat  the 
ooait  by  Its  pabllcatlon,  which  was  the  only 
BoUce  attonpted  to  be  given  the  landowners, 
acquired  no  Jurisdiction  to  Imntose  upon  such 
lai^  the  hardens  consequent  to  their  annex- 
ation to  the  district ;  and  (2)  that  the  record 
does  not  «niir<flntt  facts  suflSdent  to  authorize 
the  annexation  of  these  lands  to  the  drain- 
age district  under  the  terms  Of  the  act  of 
1913,  even  though  the  notice  was  suffldent  to 
ocnfer  Jnrlsdlctlcn  tq;>on  the  court  to  act 

[1]  1.  While  statutes  providing  for  the  rec- 
lamation of  waste  lands  are,  in  some  re- 
apects,  highly  remedial,  they  necessarily  In- 
Tolve  sndt  radical  Interference  with  the  con- 
trol of  property  by  the  owner,  and  such  a 
liberal  exorcise  of  the  taxing  power,  as  to 
call  for  the  ntmost  care  In  their  preparation 
and  esecatlon.  There  Is  no  governmental 
fonctlon  In  the  exerdse  of  which  the  control 
wbldi  ordinarily  pertains  Co  the  management 
and  preservation  of  one's  own  must  be  more 
Uberally  sorrendo^d  In  the  Interest  of  all. 
On  the  other  hand,  the  great  Increase  In  val- 
Ilea  attending  the  redemption  of  our  swamps 
from  pestllenoe,  and  dothlng  them  with  fer- 
tility, has  a  tendency  to  ezdte  the  apecula- 
tlTe  Instincts  of  tbixo  who  wait  upon  op- 
portonlty  to  acquire  property  without  ade- 
quate Investment.  In  avoiding  errors  Inci- 
dent to  these  conditions  It  Is  frequently 
found  that  we  have  committed  errors  even 
more  serious  than  thbse  we  have  escaped. 
In  this  way  It  has  happened  that  of  late 
years  the  statutes  relating  to  the  formation 
and  powers  of  drainage  and  levee  districts 
by  the  drcnit  ooort  have  rarely  survived,  In 
their  original  form,  the  Uennlal  legislative 
Iteriod  in  which  they  were  enacted,  and  that 
the  pi^oceedlngB  we  are  now  called  upon  to 
axisider  have  iwogressed  for  S  years  under 
as  many  different  8tatute&  It  te  evldoit 
that  when  their  extraordinary  powers  are 
used  In  summary  itroceedlngs  to'idace  a  pe- 
cuniary burden  upon  the  pn^terty  of  Individu- 
als, all  the  conditions  precedent  which  they 
prescribe  should  and  must  be  compiled  with. 
Klshnabotna  Drainage  District  v.  Campbell, 
154  Mo.  VSl,  157,  66  8.  W.  27&  This  principle 
Is  dearly  recognized  by  the  Legislature,  In 
duuslng  these  powers  and  duties  upon  constl- 
tntioDal  cionrts  of  general  Jurisdiction,  whlcb 
can  only  proceed  upon  inquiry,  and  ccxidemn 
after  an  c^portunity  to  be  beard.  It  is  In  pur- 
suance of  the  same  legislative  policy  that  tliis 
record  is  now  before  us  upon  appeaL  Our  duty 
is  to  determine  whether  the  facts  which  there 
•l^ear  authorise  the  relief  granted  by  the 


drcntt  court,  a  question  wUch  seems  to  be 
well  put  by  the  several  objections  of  the  ap- 
pellant landowners  which  are  set  ont  in  It. 

[2]  2.  The  appeUants  contend,  as  we  un- 
derstood them,  that  because  this  Jurisdiction 
is  vested  by  the  act  in  the  drcuit  court,  a 
Judicial  tribunal  established  by  the  Consti- 
tution which  generally  exerdses  its  Judicial 
fnncti<His  by  procedure  governed  by  the  Civil 
Code,  conformity  to  this  procedure  will  be 
Implied  as  a  prerequisite  to  Its  Jurisdlctiom 
over  the  persons  of  the  litigants  in  this  case. 
We  understand  them  to  say  that  the  right  of 
the  court  to  try  the  issues  of  fact  submitted 
to  It  in  this  case  and  to  rendw  Judgment 
thereon  depends  upon  Its  Judicial  character 
ccmferred  by  the  Oonstitutioa,  and  that  the 
provision  of  the  act  under  which  It  attempt- 
ed to  exercise  that  Jmisdlctlon  is  void  be- 
cause it  does  not  require  the  Issue  of  sum- 
mons to  resident  defendants,  and  does  not 
thertf ore  constitute  due  process  of  law  with- 
in the  meaning  of  the  state  and  federal  Oon- 
stitutions. 

We  cannot  agree  with  this  prc^tositlcm  In  Its 
application  to  this  case.  We  find  noting  in 
these  Constitutions  which  implies  that  a  uni- 
form method  of  obtaining  Jnrisdlctl<«i  of  the 
persons  of  Utigants  In  eitha  gsneral  or  t^e- 
dal  proceedings  Is  necessaiy.  The  act  of 
March  24,  1918,  under  which  this  proceeding 
was  instituted,  prescribes  a  method  by  pub- 
llcatlixi,  wMdi  was  fallowed,  and  the  snffl- 
dency  of  wbldi  constitutes  the  only  question 
in  this  connection. 

We  said  in  Houcfc  v.  Uttle  River  Drainage 
District,  248  Mo.  873,  882,  164  S.  W.  739,  In 
connection  with  the  dtation  of  many  Mis- 
souri authorities,  that  it  was  no  longer  open 
to  question  "that  the  state,  by  the  Legisla- 
ture, has  the  power  to  create  corporations 
for  the  purpose  of  redaimlng  or  improving 
swamp  and  overflowed  lands  by  ditches  and 
drains  and  levies,  in  districts  to  be  described 
by  it,  or  to  be  ascertained  and  fixed  by  such 
appropriate  instnuuentallties  as  it  may  pro- 
vide." That  this  indudes  the  right  of  the 
Legislature  to  dothe  the  constituted  courts 
with  Jurisdiction  to  Inquire  Of  and  determine 
such  iudioial  quettiont  as  may  arise  in  the 
course  of  the  proceedings,  and  to  prescribe 
the  practice  therefor,  is  also  plain.  Having 
exercised  this  ri^t  by  the  terms  of  the  act 
of  1018,  having  snbmlttedl  to  the  court  all 
questions  of  law  and  fact  Involved  in  the  de- 
termination of  the  question  whether,  under 
the  terms  of  the  act  the  lands  In  question 
should  be  annexed  to  the  lasberry  drainage 
district,  we  will  assume  that  a  practice  must 
be  provided  or  made  available  which  will 
enable  the  court  to  proceed  In  accordance 
with  that  fundamental  principle  of  all  Judi- 
cial procedure  which  gives  the  parties  inter- 
ested In  the  subject  of  the  inquiry  a  reason- 
able opportunity  tt>  be  heard.  The  subject  of 
this  inquiry  is  the  status  of  the  land  involved. 
The  Legislature  undertook  to  provide  for  no- 
tice to  all  parties  interested  In  it  by  publlca- 
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tlon  <tf  itottce  of  its  peaideacy.  We  do  not 
have  to  take  Into  ctmsideradon  the  tact  that 
they  are  all  here,  oontendlng  sttennonBly  for 
what  they  conceive  to  be  their  rights,  to  ena- 
ble us  to  determine  that  the  notice  provided 
by  the  act  and  given  In  this  case  was  well 
calcalated  to  the  end,  and  we  hold  that  It 
was  sufficient. 

[3]  3.  There  being  actually  no  evldmce  in 
the  record  as  to  the  plan  of  reclamation  of 
the  lands  Included  in  the  plaintiff  district 
other  than  a  profile  of  its  contemplated  main 
ditch  extending  from  its  levee  along  the  south 
side  of  Bryant's  creek  to  its  contemplated 
pumping  station  10  or  12  miles  down  the  riv- 
er, it  suggests  that  the  court  will  take  judi- 
cial notice  of  its  records,  not  only  relating  to 
the  incorporation,  but  to  all  other  proceed- 
ings of  the  company  which  appear  therein,  all 
such  proceedings  being  "in  the  same  case." 
Were  this  true,  the  objectors  could  only  come 
to  this  court  with  their  appeal  by  bringing 
the  whole  mass  of  records  accumulated  from 
the  conception  of  the  district  to  the  time  of 
the  trial,  to  show  that  nothing  has  occurred 
during  all  that  time  to  deliver  them  over  to 
their  adversary.  The  true  rule  sits  in  sight- 
ly simplicity  upon  a  well-beaten  road.  The 
act  of  Incorporation  can  only  be  assailed  by 
a  special  plea  verified  as  required  by  the 
C!ode.  When  it  has  entered  upon  its  work  as 
a  quasi  municipal  corporation,  it  becomes  im- 
mune against  collateral  attack.  With  respect 
to  the  assertion  ot  its  legal  rights.  It  stands 
no  higher  than  an  individual,  so  that  its 
mere  ezlstenoe  does  not  prove  its  causes  of 
action  against  etrangers  having  no  connection 
with  its  creation,  but  it  must  prove  them  by 
competent  evidence  by  which  its  adversary 
is  bound.  We  must  fln^  the  right  of  the 
plaintiff  to  have  the  relief  it  is  seeking  In  the 
record  of  the  trial  before  as. 

[4]  4.  The  objectors  deny  that  th»e  is  any 
reason  why  their  lands  should  be  made  a 
part  of  the  Elsbeny  drainage  district,  and 
say  that  the  execution  of  Its  plan  of  reclama- 
tion would,  in  no  way  affect  the  lands  sought 
to  be  annexed,  and  that  no  scheme  of  drain- 
age proposed  for  such  lands  would  affect  the 
Ulsberry  drainage  district.  In  short  they 
plead,  in  substance,  that  there  is  no  connec- 
tion wliatever  between  the  levee  and  drain- 
age conditions  affecting  the  Elsberry  district, 
and  those  affecting  the  lands  sought  to  be  an- 
nexed to  it,  and  that  the  owners  of  the  for- 
mer ought  not  to  be  permitted  to  meddle  in 
the  affairs  of  their  neighbors  in  which  they 
have  no  legitimate  concern.  In  support  of 
their  position  they  point  to  the  statute  under 
which  this  district  was  organized  which  fair- 
ly represents  the  general  legislative  policy  of 
the  state  on  that  subject  (article  1,  chapter 
41,  B.  S.  1909),  and  direct  our  attention  to 
the  fact  that  it  required  that  the  district  to 
be  organised  should  consist  of  a  "contiguous 
body  of  swamp  or  overflowed  lands,"  and 
that  a  majority  in  interest  of  the  owners 
should  unite  hi  its  formation.    B.  S.  1900,  { 


5406.  We  find  no  saggestkm  In  this  or  any 
of  these  laws  that  if  the  majority  in  Interest 
in  any  such  body  of  lands  leOioald  fail  to 
agree  to  the  fbrmatlon  of  a  drainage  district, 
a  coterie  of  them  might  form  a  Uttle  district 
of  their  own,  from  which  they  conld  reach 
out  and  take  In  their  recalcitrant  neighbors 
through  the  assistance  of  the  courts,  extend- 
ed for  the  mere  asking.  This  proposition  Is 
too  absurd  to  be  considered  seriously.  The 
submission  of  these  questions  to  the  courts 
impUes  that  they  are  to  be  determined  ac- 
cording to  those  fixed  rules  of  constrnctlon 
and  determination  which  are  unfailing  char- 
acteristics of  all  Judicial  action.  In  the  re- 
cent case  of  Squaw  Greek  Drainage  District 
V.  Tumey,  235  Mo.  80,  95,  et  seq.,  138  S.  W. 
12,  we  examined  this  question  at  length,  and 
arrived  at  the  conclusion  that  while  the  poli- 
cy of  this  statute  was  that  schemes  of  this 
character  must  be  inaugurated  by  the  own- 
ers of  the  lands  requiring  the  Improvement, 
the  right  to  extend  the  limits  of  the  district 
so  as  to  include  other  lands  of  like  character 
was  given  to  meet  cases  in  which  there  is 
something  in  the  character  or  situation  ot 
the  lands  to  be  annexed,  or  the  nature  of  the 
contemplated  improvement,  which  would  ena- 
ble them  to  share  in  the  benefit  of  the  wor)^ 
without  contributing  to  the  cost,  or  would 
otherwise  make  it  inequitable  to  withhold 
their  assistance.  It  is  particularly  noticeable 
that  there  is  nothing  in  the  law  under  which 
the  plaintiff  was  organized,  nor  in  the  act 
of  1913  under  which  this  proceeding  was 
brought,  which  authorized  the  inclusion,  by 
extension,  of  any  lands  not  of  the  character 
entitling  them  to  be  Indnded  in  its  organl»- 
tlon.  While  the  fullest  authority  was  given 
(Id.  6704a,  added  by  Lews  1911,  p.  23^  to 
construct  and  maintain  ditches,  canals,  lev- 
ees, dams,  sluices,  reservoirs,  holding  basins, 
flow-ways,  pumping  stations,  and  any  other 
improvements  In  or  out  of  the  district,  neces- 
sary to  the  reclamation  of  the  land  within 
the  district.  It  had  no  power  to  include  In 
the  district  any  lands  for  that  purpose  other 
than  such  as  needed  reclamation  and  protec- 
tion from  water.  Its  powers  were  ample  to 
acquire  lands  for  these  purposes  by  purchase 
or  condemnation,  but  not  nnder  pretense  of 
subjecting  It  to  any  part  of  the  burden  of  an 
Improvement  of  which  It  was  not  snsc^tlble, 
and  which  it  did  not  need. 

It  follows  that  the  question  before  the  cir- 
cuit court  in  this  case  was  whether,  in  ac- 
cordance with  the  principles  we  have  just 
stated,  the  Elsberry  drainage  district  was 
entitled,  against  the  will  and  protest  of  the 
owners,  to  annex  these  lends;  and  we  bold 
that  unless  there  was  some  common  interest 
between  them,  by  reason  of  which  the  im- 
provement of  the  district  would  affect  bene- 
ficially those  of  the  objectors,  the  right  did 
not  exist  We  use  the  word  beneficially  be- 
cause we  can  find  nothing  in  these  acts  ex- 
pressive of  a  legislative  intent  to  provide  for 
Uie  annexation  of  either  swamp  or  overflowed 


Digitized  by  LjOOQ  l€ 


m») 


ZXSBEBBT  DBAINAO£  SISX:  r.  H4lRB,IS 


98 


lands  as  »>  sabstltate  for  th^  aipproprla- 
UoD  b;  ctrndenmatlon,  and  that  such  an  act 
would  be  a  taking  of  the  land  for  the  purpose 
of  the  tmproTement  without  compensatloa 
being  first  paid.  Section  9  of  the  act  of  1913 
(Laws  1913,  IK  237)  necessarily  calls  for  this 
constmction.  It  proTldes  that  inunediately 
opoD  the  appointment  of  the  chief  engineer 
be  "shall  make  all  necessary  surveys  of  the 
lands  within  the  boundary  lines  of  said  dis- 
trict, UB  described  by  the  articles  of  associa- 
tion, and  of  all  lands  adjaoent  thereto  that 
may  or  mil  be  improved  or  reclaimed  in  part 
or  in  whole  by  any  $v$tem  of  drainage  or 
kveet  that  may  be  outlined  and  adopted," 
and  that  his  "report  shall  contain  a  plan 
for  drainlns,  leveeing  and  reclaiming  the 
lands  and  property  described  in  the  articles 
of  association  or  aijaoer>i  thereto  from,  over- 
fi<nc  or  damage  iy  water."  The  improvement 
or  reclamation  of  these  adjoining  lands  is 
the  only  purpose  for  which  the  district  Is 
aDthorlaed  to  meddle  with  them. 

[S]  5.  Although,  as  we  have  already  said,^ 
statntes  of  this  character  should  be  liberal- 
ly construed  to  the  end  that  the  public  bene- 
fit oHitemplated  by  the  Iiegislature  be  not 
defeated,  it  is  equally  important  that  this 
benefldent  purpose  should  not,  by  construc- 
tton,  be  made  a  vehicle  of  private  greed  or 
undue  jtetsonal  advantage.  The  facts  of 
this  case  indicate  that  we  should  come  to 
its  consideration  with  both  these  suggestions 
well  in  mind. 

The  purpose  of  the  plaintiff  corporation 
•eoQS  to  have  been  the  reclamation  from 
water  of  about  26,000  acres  of  MlAsissippi 
rirer  bottom  land  lying  between  the  Chicago, 
Borlington  &  Qnlncy  Ballroad  and  the  river, 
and  south  of  Bryant's  creek,  in  Pike  county. 
The  record  is  obscure  as  to  the  particulars 
of  its  incorporation,  and  its  subsequent  pro- 
fte(t\nen,  and  we  reeort  to  the  admission  of 
counsel  in  printed  argument,  and  such  frag- 
mentary eyldenoe  as  bears  upon  these  sut)- 
jects  for  the  meager  details  of  which  we 
are  able  to  avail  ourselves.  One  thing,  bow- 
erer,  is  made  plain.  The  lands  of  the  Cls- 
berry  district  were  isolated  from  the  lands 
lying  north  of  it  by  Bryant's  creek.  ,  It  Is 
also  plain  that  Its  plan  of  reclamation  In 
volved  the  straightening  of  this  stream  and 
tbe  construction  of  a  levee  along  the  south 
Bide  of  tbe  omverted  channel,  of  such  height 
and  strength  as  to  protect  the  district  by 
taming  back  its  flood  waters  upon  these 
lands  to  the  north.  It  does  not  plainly  ap- 
pear how  any  plan  for  the  drainage  and  Im- 
piovement  of  the  district  could  beqeflt  or  im- 
prove the  lands  lying  north  of  this  stream, 
and  the  owners  of  the  latter  exhibited  no  de- 
sire to  Join  in  the  enterprise.  Notwithstand- 
ing this  the  new  district,  on  Kay  4, 1912,  pre- 
sented its  petition  to  the  Lincoln  circuit 
court  to  have  about  6,000  acres  of  this  land 
attached  to  it,  stating  that  it  was  necessary 
to  tbe  ocMnptote  protection  from  tbe  effects 


of  water,  of  tbe  lands  already  embraced  In 
the  district  as  well  as  that  sought  to  be 
added.  Neither  the  plan  for  doing  this  nor 
the  nature  of  the  mutual  interest  requlriag 
it  was  referred  to.  Among  tbe  lands  Involved 
in  that  proceeding  was  abont  700  acres  be* 
longing  to  Carson  B.  Jamison,  W.  A.  Bleb" 
ards,  and  J.  H.  and  F.  W.  Fatton.  J.  H. 
Fatten  is  now  dead  and  his  former  interest 
Is  represented  in  this  suit  by  Iiottie  Patton 
Harris,  his  sole  heir.'  These  owners  objected 
to  the  inclusion  of  their  lands,  asserting  that 
they  were  neither  swamp  nor  overflowed.  An 
issue  was  made  upon  this  question,  which 
was  tried  and  found  for  said  owners,  and 
the  court  adjudged  that  tbe  lands  were  not 
wet  or  overflowed,  and  excluded  them,  and, 
on  August  8,  1912,  entered  Its  decree  annex- 
ing tbe  other  lands  described  in  tbe  petition. 
The  owners  of  the  lands  so  excluded  are 
pleading  that  JndgmeMt  as  an  adjudication 
of  the  same  qne8tl(Ki  in  this  case.  This  plea 
was  sustained  by  the  court,  and  Its  action  in 
this  respect  affords  the  ground  of  plainr 
tiff's  appeal. 

6.  About  1,700  acres,  being  more  than  one- 
third  of  all  the  land  annexed  In  the  proceed- 
ing referred  to  in  the  last  pafagrai^,  were 
then  owned  by  one  J.  G.  Jefferson.  That 
these  were  svnunp  and  overflowed  lands  bad- 
ly in  need  of  reclamation  is  evident  Pro- 
ceedings were  immediately  taken  to  assess 
the  benefits  to  the  land  included.  Mr.  Jeffer- 
son was  dissatisflefl  With  the  assessment  as 
to  his  own  land  and  formally  objected  there- 
to, and  the  cause  was  con  tinned  upon  his 
ohJectlcHi  nntU  settled  by  tiie  agreement  to- 
which  we  shall  presently  refer. 

Upon  the  Incorporation  of  the  Elsberry 
drainage  district,  JtLCob  A.  Harmon,  of  PCoria, 
111.,  was  appointed  its  chief  engineer.  He 
was  a  dvll  engineer  of  25  years'  experience, 
engaged  in  drainage  work,  in  which  he  was 
aa  expert,  and 'in  addition  to  hla  professional 
employment,  sometimes  found  parchasers  for 
lands  of  the  character  to  which  his  activi- 
ties -were  directed.  In  that  character  and 
during  these  proceedings,  he  found  purchas- 
ers for  the  1,700  acres  owned  by  Mr.  Jeffer- 
son and  1,100  acres  owned  by  one  or  more  of 
the  Pattons.  Tbeae  tracts  included  the 
greater  part  of  the  land  in  the  annex. 

The  Elsberry  people  were  not  discouraged 
by  their  failure  to  obtain  all  they  wanted  in 
the  proceeding  from  which  Jamison,  Bidi- 
ards,  and  the  Patttws  had  escaped.  By  a 
fortunate  ooinddenoe,  the  next  Legislature 
enacted  a  new  law  on  the  subject.  Laws 
Mo.  1913,  p.  232.  Tbe  law  in  force  during 
tbe  previous  proceeding  had  only  provided 
for  tbe  organizatiou  into  such  districts  of 
"awamp  or  overflowed  lands."  The  new  act 
(Laws  1918,  p.  283,  i  2)  added  the  words  "or 
lands  subject  to  overflow"  so  that  the  loop- 
hole through  which  they  had  escaped  was 
dosed.  The  Silsberry  people  quickly  took  no- 
tloe  of  this.    The  btU  contained  an  emer- 
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gency  danse  (Laws  1913,  p.  287,  i  63)  and 
was  approved  March  24,  1913.  On  tbe  same 
day  Mr.  Jefferson  entered  Into  a  written 
agreement  with  Mr.  Harmon,  r^resentlng 
the  supervisors  of  the  Elsberry  district,  by 
the  terms  of  which  his  objections  were  to 
be  withdrawn  on  condition  that  assessments 
for  the  work  should  not  cost  more  than  30 
per  cent  of  the  benefits  assessed.  It  pro 
Tided  that  the  supervisors  should  adopt  a 
plan  for  the  complete  reclamation  of  the 
lands  In  the  annex  by  levee  against  overflow 
and  a  system  of  drainage  constmcted  to  an 
outlet  Into  the  system  of  drains  to  the  pump- 
ing plant,  and  that  if  any  reductions  in  as- 
sessment be  made  between  the  supervisors 
and  any  parties  in  the  annex,  the  assessment 
should  be  pr<^)ortlonately  reduced  on  the 
Jefferson  lands.  There  were  other  stipula- 
tions which,  In  the  view  we  take  of  Its  effect, 
need  not  be  noticed.  On  August  22,  1913, 
the  supervisors  commenced  this  proceeding 
to  extend  the  boundaries  of  the  district  and 
amend  its  "plan  for  reclamation." 

Mr.  Harmon,  who  seems  to  have  been  the 
moving  spirit  in  the  affairs  of  the  Elsberry 
district  and  especially  in  those  matters  con- 
nected with  the  improvement  of  the  Jeffer- 
son lands,  as  well  as  its  principal  witness 
in  this  case,  states  in  his  testimony  that  it 
was  agreed  with  Mr.  Jefferson  as  a  part  of 
the  settlement  of  the  assessment  against  his 
land  "that  the  entire  area  should  be  reclaim- 
ed"; "that  that  would  be  a  protection,  a 
complete  protection  and  reclamation  of  the 
Jefferson  lands;"  "that  in  accordance  with 
the  plan  he  had  made  these  surveys  for 
the  Elsberry  drainage  district  to  protect  that 
land  and  that  is  the  reason  why  it  is  being 
done."  We  have  here  an  authoritative  state- 
ment which  can  mean  notliing  less  than  that 
this  proceeding  was  instituted  under  an 
agreement  with  a  single  owner  to  improve  his 
lands  upon  the  plan  made  by  the  agent  who 
found  a  purchaser  for  them,  and  for  a  con- 
sideration moving  entirely  from  that  owner 
In  the  withdrawal  of  bis  objections  to  an  as- 
sessment made  against  him.  It  is  also  in 
proof  by  the  same  witness  and  like  his  oth- 
er statements  to  which  we  have  referred,  un- 
disputed, that  the  "plan  of  reclamation"  made 
in  accordance  with  the  agreement  could  be 
accomplished  more  cheaply  by  the  use  of 
the  lands  excluded  from  the  district  in  the 
former  proceeding,  because  they  did  not  meet 
the  description  of  "swamp  or  overflowed 
lands."  It  was  here  that  the  act  of  1913 
played  its  part  in  the  transaction.  In  1858 
there  had  occurred  an  overflow  of  waters  of 
the  Mississippi  river  which  has  never  since 
been  duplicated,  but  which  overflowed  these 
same  lands.  They  were  therefore  "subject 
to  overflow"  so  that  the  plan  for  reclama- 
tion adopted  and  set  out  in  the  petition  con- 
tained the  following  statement:  "The  top 
or  grade  line  of  the  levee  will  be  6  feet 
above  high  water  of  1858."    The  petitioner 


is  now  insisting  that  In  the  former  proceed- 
ing for  the  annexation  of  this  land  the  ques- 
tion as  to  whether  or  not  it  was  subject  to 
overflow  was  not  and  could  not  have  beeo 
tried  because  the  law  making  that  a  ground 
for  including  it  in  the  drainage  district  had 
not  yet  been  enacted. 

In  the  plan  of  reclamation  presented  by  the 
petition  in  this  case  the  petitioner  for  the 
first  time  attempts  to  show  how  tiie  lands 
north  of  Bryant's  creek  will  be  benefited  by 
attaching  them  to  the  EJlsberry  district  It 
presents  a  scheme  by  which  the  water  that 
accumulates  either  from  local  rain  or  over- 
flow, are  to  be  gathered  to  the  lowest  point 
of  the  proposed  levee  on  the  north  side  of 
that  stream,  and  then  through  a  concrete  cul- 
vert 200  feet  long  passing  under  its  bed,  then 
up  into  the  main  ditch  of  the  district  which 
is  to  be  enlarged  to  take  care  of  it,  to  the 
proposed  pumping  station  at  Apex  which  is 
in  turn  to  be  enlarged  to  raise  it  over  the 
levee  and  into  the  river.  This  Is  an  inter- 
esting plan,  but  we  are  not  called  upon  to 
compare  its  utility  .with  the  more  simple  one 
of  pumping  it  into  the  river  from  the  land 
upon  which  it  accumulates. 

7.  We  have  already  said  in  a  preceding 
paragraph  that  to  authorize  a  drainage  dis- 
trict' organhKd  under  these  acts  to  extend 
its  limits  over  other  lands  withont  the  con- 
sent of  the  owners,  the  lands  of  the  district 
and  those  to  be  annexed  mnst  bear  such  a 
relation  to  each  other  that  the  proposed  im- 
provement will  be  of  mutual  benefit  A  dis- 
trict has  no  right,  either  to  go  outside  the 
object  of  its  organisation  to  force  upon  its 
neighbor  an  improvement  in  which  he  has  no 
interest,  or  to  compel  its  neighbor  to  improve 
his  own  land  without  receiving  some  benefit 
to  compensate  him  for  the  outlay. 

Looking  at  this  proceeding  in  the  light  of 
these  principles,  we  are  confronted  with  dif- 
ficulties In  finding  a  reason  to  support  It. 
Its  object  Is  to  surround  6,600  acres  of  land 
disconnected  from  that  for  the  Improveipent 
of  which  the  petitioner  was  incorporated, 
with  a  levee  so  high  and  strong  so  as  to  ren- 
der it  Immune  from  the  effects  of  a  repeti- 
tion of  a  flood  which  occurred  more  than  55 
years  ago,  and,  by  the  complicated  arrange- 
ment described  in  Its  plan,  to  turn  loose  on 
its  land  all  the  surplus  water  which  may  ac- 
cumulate In  this  vast  inclosure,  enlarging  its 
own  ditches  and  pumps  to  take  care  of  It. 
We  may  realize,  to  some  extent,  the  magni- 
tude of  this  last  work  from  the  profile  of  its 
main  ditch  to  be  enlarged  for  that  purpose. 
It  shai.ws  this  ditch  to  be  more  than  12  miles 
long  from  the  pumping  station  near  Apex  to 
the  place  where  It  would  catch  this  water 
as  it  emerges  from  the  ground  beneath  the 
bed  of  the  stream  and  the  levees  Intended  to 
confine  it.  We  have  nothing  in  the  record 
sliowing  the  cost  of  this  work  of  enlargement, 
but,  considered  as  a  disinterested  act  of 
charity.  It  would  be  considerable^ 
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We  are  not  nnmlndfal  of  the  £act  tiut  be- 
fore the  begbming  of  this  proceeding  the 
larger  part  of  this  territory  had  been  annex- 
ed to  the  Elsberry  district  by  a  judgment 
ot  the  court  from  wliich  no  appeal  was  taken. 
Tbat  thlB  judgmoit  is  binding  we  do  not 
qnestion,  so  tbat  for  all  the  'purposes  of  this 
case  we  must  consider  the  boundaries  of  the 
district  as  affected  by  its  terms  and  the  mu- 
tual interest  of  the  parties  as  founded  upon 
the  lines  of  division  which  it  establishes. 
We  hare  examined  at  length  the  rights  of 
the  parties  to  this  controversy  as  they  exist- 
ed at  the  time  of  the  incorporation  of  plain- 
tiff, because  ,we  think  the  evidence  tends  to 
show  that  the  subsequent  proceedings  for  the 
annexation  of  territory  were  in  pnisuance 
of  a  general  plan  or  motive,  which  is  the 
controlling  factor  of  this  case. 

[I]  That  Mr.  Harmon  had  great  Influence 
in  the  affairs  of  the  Elsberry  district  is 
shown  conclusively  In  this  record,  niat  he 
was  sot  adverse,  notwithstanding  his  official 
connection  with  the  enterprise,  to  involving 
himself  in  its  financial  possibilities  appears 
from  the  fact  that  during  the  progress  of 
these  proceedings  he  found  purchasers  for 
more  than  one-half  the  land  included  in  the 
original  uTiTiPT,  80  that  It  is  fair  to  say  that 
In  additicoi  to  Ills  official  compensation  for 
the  work  d<me  by  him  he  shared  in  the  first 
fmits  of  that  enterprise.  The  largest  Item 
at  this  participation  related  to  the  sale  of  the 
Jefferson  tract  which  comprised  more  than 
one-third  of  the  lands  annexed  in  the  first 
proceeding.  This  sale  was  made  after  the 
decree  fbr  the  annexation  of  the  land  bad 
heei  entered,  and  in  contemplatl<m  cft  all  the 
regnlting  benefits  and  profits. 

There  Is  nothing  In  the  record  to  indicate 
whether  It  was  Mr.  Harmon  or  Mr.  Jefferson, 
or  both  of  them  together,  that  first  conceiv- 
ed tlie  idea  of  the  contract  prepared  and 
signed  by  both,  which  embodied  the  final 
word  fixing  the  favorable  terms  upon  which 
the  Jefferson  land  was  to  be  admitted  to  the 
benefits  of  the  Improvement,  limiting  the 
amount  ot  the  cost  that  was  to  be  charged 
against  It,  and  providing  that  the  supervisors 
sboiold  adoi>t  for  its  benefit  a  plan  for  com- 
plete reclamation  of  all  the  land  in  the  an- 
nex by  levee  against  ovmHow  and  a  system 
of  drains  constructed  to  an  outlet  to  the 
pumping  plant.  That  the  plan  presented  in 
this  petUlon  Is  the  plan  for  reclamation  re- 
ferred to  In  the  contract  is  evld«it,  and  that 
this  contract  contemplated  the  bringing  of 
this  proceeding  Is  equally  evident  Both  the 
oontract  and  the  petition  de8cril>ed  it  with 
eqnal  eertaJnty,  although  witb  different  de- 
grees ot  parUciilarlty.  Hiat  this  proceeding 
was  Instttoted  solely  for  the  performance  of 


that  contract  is  practically  admitted  in  the 
evident 

Whether  under  the  act  of  1913  a  drainage 
district  may  extend  its  limits  for  the  pur- 
pose and  under  ttie  drcumstanoes  we  have 
stated  is  the  question  before  us.  The  authors 
of  the  plan  and  the  petitioner  by  Its  evi- 
dence frankly  admit  that  the  object  of  the 
extenslcm  is  to  carry  out  the  terms  of  the 
Harmon-Jefferson  agreement  that  the  peti- 
tioner will  reclaim  the  lands  of  the  latter, 
principally  at  the  cost  of  protesting  neigh- 
bors, who  are  shown  by  the  evidence  to  be 
amply  able  to  take  care  of  their  own. 

[7]  These  corporations  are  clothed  by  the 
state  with  governmental  functions,  including 
taxation  and  eminent  domain,  because  the 
development  in  productiveness  of  the  lands 
of  the  state  and  the  promotion  of  the  health 
and  comfort  of  the  people  are  matters  of  gov- 
ernmental concern  which  are  to  be  exercis- 
ed (mly  for  the  benefit  of  the  public.  The 
drainage  district  in  these  respects  are  agen- 
cies of  the  state,  and  it  is  not  necessary  to 
say  that  they  liave  no  more  power  to  levy  a 
tax  to  aid  a  purely  private  enterprise  than 
would  the  state  itself.  The  very  fact  tbat 
they  are  clothed  .with  these  extraordinary 
powers  Imposes  upon  the  courts  in  the  exer- 
cise of  their  Jurisdiction  the  duty  of  watdb- 
fuluess  to  see  that  such  powers  are  not  pros- 
tituted to  the  purposes  of  private  specula- 
tion. By  the  terms  of  the  act  (section  17) 
the  chief  engineer  was  made  superintendent 
of  all  the  works  and  Improvements,  and  the 
special  adviser  of  the  board,  and  while  we 
do  not  think  it  necessary  to  condemn  Mr. 
Harmon  for  hla  participation  In  the  sale  of 
lands  that  must  depend  largely  for  their 
value  on  his  own  advice,  we  think  the  court 
should  take  the  fact  into  its  consideration  In 
deterinlulng  whether  the  motive  of  this  pro- 
ceeding was  a  public  or  private  one. 

For  the  reasons  stated  In  this  paragraph 
we  think  the  court  erred  In  extending  Oie 
limits  of  the  plaintiff  district  to  include  the 
lands  of  the  objectors  upon  the  evidence  be- 
fore It  For  this  reason  the  Judgment  will 
be  reversed  so  far  as  it  includes  in  the  Els- 
berry drainage  district  the  lands  of  the  ap- 
pellant objectors,  and  affirmed  as  to  the  re- 
spondent objectors,  and  the  cause  is  remand- 
ed, with  directions  to  the  circuit  court  to 
proceed  to  final  judgment  in  accordance  with 
the  principles  stated  in  this  opinion. 

BAII^EY,  a,  ooncuia. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  0.,  Is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 
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STATE  T.  McWILLIAMS.     (No.  19028.) 

<Supreme  Court  of  Missouri,  Division  Na  2. 

Feb.  IS,  1919.     Rehearing  Denied 

March  81. 1916.) 

i.  IWDICTMENT  AND  IRFOBUATION  «=»110(13)— 
iNFORUATIOIt  —  Bmbbzzlkmxrt  —  StrFFI- 
CnCHCT. 

Under  Bev.  St.  1009,  {  4550,  declaring  that, 
if  any  agent,  cleric,  apprentice,  or  collector  of 
any  private  person,  except  persons  so  employed 
under  the  age  of  16  years,  shall  embezzle  or  con- 
vert to  his  own  use,  or  shall  take,  make  away 
with,  or  secrete  with  intent  to  embezzle  or  con- 
vert to  his  own  use,  without  the  consent  of  his 
master  or  employer,  an^  money,  goods,  or  valu- 
able property,  he  is  guilty  of  embezzlement,  an 
information  charging  that  defendant,  being  the 
agent  of  another,  and  not  a  person  under  the  age 
of  16  years,  did  by  virtue  of  his  employment  re- 
ceive a  large  sum  of  money,  the  property  of  his 
principal,  which  he  did  feloniously  embezzle  and 
fraudulently  convert  to  his  own  use,  is  suffi- 
cient; the  information  stating  the  facts  consti- 
tuting the  crime  as  set  forth  in  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ||  291-294;  Dec. 
Dig.  <8=>11(K13). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Iknbezzlement.] 

2.  Ehbezzlement  'S=»27—Offkk8eb— Intent. 
The  statute  creates  two  offenses,  one  con- 
sisting of  the  doing  of  the  act  itself,  and  the 
other  consisting  of  the  taking  or  converting 
of  the  master's  property  with  intent  to  em- 
bezzle; hence  the  information,  having  charged 
the  doing  of  the  unlawful  act,  is  sufficient, 
though  it  did  not  charge  a  felonious  intent. 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  I  40;  Dec.  Dig.  <8=>27.] 

8.  Cbiminal  Law  €=»177  —  Jeopabdt  —  FoB- 
MEB  "Jeopabdt" — What  CoNsrirtiTBa. 
After  defendant  was  granted  a  change  of 
venue  on  an  embezzlement  charge,  an  amended 
information  was  filed,  and  on  his  announcement 
of  ready  the  trial  was  begun.  After  the  jury 
was  impaneled,  but  before  verdict  was  reached, 
the  court  stopped  the  proceedings,  quashed  the 
amended  information,  and  ordered  that  accused 
be  held  for  trial  on  the  original  information. 
Thereafter,  when  accused  was  put  on  trial  on 
the  original  information,  he  set  up  former  jeop- 
ardy. Held  that,  as  the  amended  complaint 
was  a  mere  nullity,  accused  was  not  placed  in 
jeopardy  within  Const,  art.  2,  §  23,  prohibit- 
ing double  jeopardy  on  the  theory  that  on  the 
first  trial  he  was  in  jeopardy  under  the  original 
information. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  ii  313-319;  Dec.  Dig.  «e=s>177. 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Scries,  Jeopardy.] 

4.  Cbiminai,  Law  c=»60&—Contiwttano»— Ap- 
plication. 

No  intendments  are  to  be  indulged  in  favor 

of  an  application  for  a  continuance  for  absent 

witnesses. 
[Ed.    Note. — For   other  cases,    see   Criminal 

Law,  Cent.  Dig.  {  1370;  Dec.  Dig.  <8=»609.] 

6.  Ceiminai.  Law  «=»508(3)— Continuanob— 
Absent  Witnesses. 

Accused,  a  real  estate  broker,  was  charged 
with  embezzling  the  proceeds  of  a  loan  which 
he  effected  for  a  landowner.  On  trial  he  applied 
for  a  continuance  on  the  ground  of  the  absence 
of  his  confidential  clerk,  who  bad  deposited  the 
proceeds  of  the  loan  in  a  bank  to  accused's  cred- 
it. The  application  sbowe<l  that  he  had  been  in 
correspondence  with  such  witness  and  had  given 


her  money  to  attend  triaL  BM,  ttat  accused 
WW  not  entitled  to  «  continnanoe;  for  he  must 
have  known  sodi  wtiaeM'  knowledge  of  the 
transaction  in  time  to  have  taken  her  deposi- 
tion, and  ao  did  not  exerdsa  proper  d!£genee. 

USA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1836;  Dee.  Dig.  «=s>698(3).] 

6.  Cbhiinai,  Law  «=»586  — Contin0ai»c«  — 

DiBCBKTION  or  TbIAL  COITBT. 

A  motion  for  a  continuance  is  addressed  to 
the  sound  diacretitw  of  the  trial  court 

[Ed.  Note. — For  othw  cases,  see  Criminal 
Law,  Cent  Dig.  1 1311;  Dee.  Dig.  «=»586.] 

7.  Cbikinal  Law  9=91151— Apfeai/—Discbe- 

nON    OF  LOWEB  COCBT. 

Where  no  abuse  is  shown,  the  trial  court*! 
exercise  of  its  discretion  in  denying  a  oontina- 
ance  will  not  be  reviewed  on  appeal. 

[Ed.  NoteL — For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  {{  3046-3049;  Dec.  Dig.  «=> 
1151.] 

8.  EUBBZZLKUENT     «S>14  —  PBINCIPAL     AND 

Agent— Natuek  of  Agency. 

Where  a  real  estate  broker  recdved  com- 
pensation from  a  landowner  for  the  procuring 
of  a  loan,  and  he  did  not  receive  oommission 
from  the  loan  company^  he  was  the  agent  of  the 
landowner,  the  application  for  the  loan  being  his 
first  transaction  with  the  loan  company,  and  so 
a  fraudulent  conversion  of  the  proceeds  of  the 
loan  was  embezzlement 

[Ed.  Note. — For  other  cases,  see  Embezzlement 
Cent  Dig.  §{  13-15;  Dec  Dig.  <S=>14.] 

9.  Embezzlkuent    «s»14  —  Ownebship     oi 
B^NDs— Agency. 

Where  a  landowner  for  whom  accused  ap- 
plied and  obtained  a  loan  directed  that  the  funds 
be  transmitted  to  accused,  the  latter  received  the 
funds  charged  with  the  duty  of  accounting  to 
the  landowner,  and  his  appropriation  of  the 
funds  as  his  own  constituted  embezzlement 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  SS  13-16:  Dec.  Dig.  «s>14.] 

10.  EUBEZZIAMENT      4=»41  —  OfTENSKS NA- 
TURE  OF. 

Where  defendant  received  moneys  for  his 
principal  and  deposited  them  in  a  bank  to  his 
own  credit,  the  manner  in  which  the  money  was 
drawn  out  or  applied  to  defendant's  own  use  is 
immaterial  on  tjie  question  of  his  embezzlement 
[Ed.  Note. — For  other  cases,  see  Embecxle- 
ment,  Cent  Dig.  S  03 ;   Dec.  Dig.  «=>41.1 

11.  Embezzlskent  4=35— Intent. 

That  defendant,  who  was  commissioned  to 
procure  a  loan  for  his  principal,  concealed  from 
his  principal  that  he  had  received  the  money, 
placed  it  to  his  own  credit  in  the  bank,  and 
drew  it  out  for  his  own  purpose,  shows  felonious 
intent  necessary  to  embezzlement 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  f  3 ;   Dec  Dig.  «=»5.] 

12.  Embezzleuent    ^=>38  —  Pbosecutioks — 
Evidence. 

In  a  prosecution  for  embeszling  the  pro- 
ceeds of  a°  loan  which  defendant  weured  for  a 
landowner,  evidence  that  defendant,  who  was 
authorized  to  receive  the  money,  did  not  ain  ly 
it  in  discharging  prior  liens  or  as  directed,  but 
converted  it  to  his  own  nse,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Ehnbeszle- 
ment.  Cent  Dig.  H  61,  65,  66;  Dec  Dig.  <S=3 
38.] 

13.  Criuinal  Law   «=»116i)(3)  —  Appkal  — 
Harmless  Ebrob. 

The  erroneous  admission  of  evidence  as  toi 

facts  which  accused  admitted  is  harmless.  I 

[Ed.    Note.— For    other    cases,    see    Criminal, 

Law,  Cent  Dig.  |  8139 ;  Dec  Dig.  «=>1169^3).] 
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14.  EMBBBOniBn    Cs>88  — Pbosbootioits  — 

DVIDENCB. 

In  a  prosecntion  for  embezzlement,  where 
jccnsed,  after  eecarine  a  loan  for  a  landowner, 
converted  the  prooeedo,  evidence  aa  to  his  rela- 
tioiu  before  or  after  with  the  loan  company  ia 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  iS  61,  66,  66;  Dee.  Dig.  <S=> 
38.] 

15.  Crivinai.   IjAW    «=»829(1)  — Tbial  — Ik- 

SnUOnORCH- BXTOBAI.. 

Where  the  inatmctiona  given  oompletelr 
covered  the  case,  further  instructions  may  be 
properly  refused. 

[£d.  Note. — ^For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  |  2011;  Dec.  Dig.  «s»829(l).] 

Appeal  from  drcnit  Coort,  Davlesa  Coun- 
ty: Fred  Lamb,  Judge. 

Charles  £1.  McWUUama  was  conricted  of 
embezzlement,  and  he  appeals.    Affirmed. 

W.  S.  Hemdon  and  B.  H.  Mosser,  both  of 
Plattsbnrg,  Jobn  Leopard,  of  Gallatin,  and 
PanI  D.  Batt,  of  GhUllcothe,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Shrader  P. 
Howell,  As8t  Atty.  Gen.,  for  the  State. 

WALKER,  J.  In  November,  1918,  appel- 
lant was  cbarged  in  an  information  filed  In 
the  circuit  court  of  Livingston  county  with 
embezzlement  under  section  4S60,  R.  S.  1909. 
Upon  a  trial  In  the  drcult  court  of  Daviess 
county,  to  wbldi  the  case  had  been  transfer- 
red by  change  of  venue,  appellant  was  con- 
victed and  sentenced  to  four  years'  Imprison- 
ment in  tbe  penitentiary.  The  original  in- 
formation was  in  one  count  Appellant  mov- 
ed to  quasb  same  on  the  general  ground  that 
It  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  motl<m  was  by  the 
court  overruled.  After  the  case  had  been 
transferred  to  the  circuit  court  of  Daviess 
county  in  Jnne,  1914,  the  prosecuting  a& 
tomey  of  Livingston  county  filed  in  the  dr^ 
cult  court  of  Daviess  county  an  amended  In- 
formation charging  the  appellant  with  the 
same  offense  as  in  the  original,  but  in  two 
counts,  one  for  the  embeszlement  of  money, 
and  the  other  for  the  embezzlement  of  a 
dieck.  On  the  day  said  amended  lnf<»rmatlon 
was  filed,  the  appellant  announcing  ready  for 
trial,  a  jury  was  sworn  and  impaneled,  and 
the  trial  proceeded,  but  before  a  verdict  was 
rendered  the  court,  on  its  own  motion,  stop- 
ped the  proceedings  and  quashed  the  amend- 
ed Information,  and  ordered  that  the  appel- 
lant be  held  for  trial  on  the  original  infor- 
ifaatioD.  Thereafter,  on  December  10,  1914, 
t;^)eUant  filed  a  plea  in  bar  on  the  ground 
that,  baring  been  put  upon  his  trial  on  the 
amended  information,  and  a  Jury  having 
been  impaneled  and  sworn  to  try  bim,  be  bad 
been  put  in  Jeopardy,  and  hence  should  not 
again  be  required  to  answer  for  the  same 
offense.  Ibis  plea  was  overruled.  Appellant 
then  filed  on  application  for  a  continuance 
on  the  ground  of  the  absence  from  the  state 
of  a  stenographer  who  had  formerly  been 


in  his  employ,  alleging  that  said  witness.  If 
present,  would  testify  that  Oreger  had  told 
appellant  to  use  tbe  money  he  had  obtained 
from  Bartlett  Bros,  until  ttie  second  loan 
was  obtained  and  pay  him  (Oreger)  interest 
on  same.  This  motion  vras  overruled,  and 
appellant  waived  formal  arraignment  enter- 
ed a  plea  of  not  guilty,  and  a  Jury  was  im- 
paneled and  sworn  to  try  the  cause.  Tbe 
trial  progressed,  and  on  December  12,  1914, 
the  Jury  returned  a  verdict  finding  t^e  ap- 
pellant guilty  as  stated,  and  from  this  Judg- 
ment he  appeals. 

In  the  spring  of  1918  Charles  E.  Oreger 
owned  a  farm  in  Livingston  county  burdened 
with  two  deeds  of  trust  one  for  $3,000,  and 
tbe  other  for  |1,600.  Both  were  held  by 
Frank  B.  Caesar.  The  notes  secured  by 
these  deeds  of  trust  becoming  due,  tbe  owner 
desired  their  payment  Tbe  appellant  at  the 
time  was  In  the  real  estate  and  loan  business  in 
Chilllcothe,  and  Oreger  approached  him  for 
the  purpose  of  securing  a  loan  to  enable  him 
to  take  up  these  notes  and  release  his  farm 
from  the  deeds  of  trust  The  first  conversa- 
tion in  regard  thereto  between  appellant  and 
Oreger  was  In  the  latter  part  of  March,  1913, 
and  as  a  result  of  same  Oreger  filled  out,  at 
appellant's  direction,  an  application  to  Bart- 
lett  Bros.,  of  St  Joseph,  for  a  loan  of  $3,600. 
After  some  correspondence  between  Bartlett 
Bros,  and  the  appellant,  the  former  agreed  to 
make  the  loan  to  the  amount  of  $3,400  on  the 
Oreger  land,  and  on  April  14, 1913,  a  note  and 
deed  of  tr»ist  were  executed  by  Oreger  to 
Bartlett  Bros,  for  that  amount,  and  same 
were  delivered  to  appellant  to  be  forwarded 
to  Bartlett  Bros.  At  the  same  time  another 
note  and  deed  of  trust  were  executed  for  the 
sum  of  $1,400,  which  sum  of  money  was  to 
be  obtained  from  a  source  other  than  Bartlett 
Bros.  When  It  had  been  ascertained  that 
the  money  could  be  obtained  from  Bartlett 
Bros.,  Oreger  made  and  delivered  to  the  ap- 
pellant, at  the  latter's  request  and  direction, 
the  following  paper: 

"Utica,  Mo.,  AprU  1st,  1913.  Bartlett  Bros. 
Land  &  Loan  Company,  St  Joseph,  Mo. — Gen- 
tlemen: Please  pay  to  Charles  B.  McWilliams 
or  order  the  proceeds  of  my  loan  of  $8,400  nego- 
tiated by  you  for  me.  I  hereby  appoint  said 
Charles  E.  McWilliams  my  agent  to  settle  with 
you  in  full  for  said  loan.    Charles  E.  Oreger." 

On  the  completion  of  the  abstract  of  title 
of  the  Greger  land  and  its  examination  and 
approval  by  Bartlett  Bros,  on  June  14,  1913, 
they  forwarded  to  appellant  their  check,  pay- 
able to  him,  for  $3,298,  being  the  proceeds  of 
tbe  $3,400  which  they  had  agreed  to  loan 
Gregor,  less  tbe  commission.  A  few  days 
prior  to  the  forwarding  of  this  check  appel- 
lant bad  written  Bartlett  Bros,  that  he  had 
completed  the  arrangements  for  the  second 
loan,  but  It  Is  further  shown  by  the  evidence 
that  this  had  not  been  done,  and  that  the  sec- 
ond deed  of  trust  was  never  recorded,  nor 
was  the  note  representing  it  ever  negotiated. 


^soVor  ether  easas  i 

1S4  aw.-7 


)  same  topic  and  KBT-NUUBBR  In  all  Key-NoinlMrea  Dlgwta  and  Indszei 

Digitized  by  LjOOQ  l€ 


98 


184  SO  DTU WBSTBSN  KBPOBTBB 


(Ka 


The  check  for  $3,296  sent  by  Bartlett  Bros,  to 
appellant  was  Indorsed  by  a  stoiographer 
In  his  office  and  placed  to  his  credit  In  the 
People's  Savings  Bank  of  ChllUcothe.  N<mm 
of  this  money  was  ever  paid  to  Oreger,  bat 
all  of  it  was  checked  out,  either  by  the  ap- 
pellant or  persons  in  his  office  authorized  to 
(dieck  on  his  account,  and  In  November  pre- 
cedlni;  the  trial  the  entire  amount  had  been 
thus  withdrawn  from  the  bank,  leaving  only 
a  balance  of  94  cents.  Nor  was  any  of  the 
proceeds  of  this  check  ever  paid  to  Caesar, 
the  owner  of  the  two  deeds  of  trust.  Appel- 
lant never  at  any  time  disclosed  to  Greger 
that  he  had  received  the  $3,298  or  any  other 
amount  of  money  from  Bartlett  Bros,  by  rea- 
son of  the  execution  of  the  note  for  $3,400  and 
deed  of  trust  by  Greger  to  said  Bartlett  Bros, 
to  secure  same.  Upon  the  consummation  of 
this  loan  by  the  delivery  made  by  appellant  to 
Bartlett  Bro&  of  the  note  and  deed  of  trust 
for  $8,400  they  at  once  placed  the  deed  of 
tmst  op4Hi  record.  Greger  made  frequent 
visits  to  appellant's  office  In  ChllUcothe  after 
he  had  delivered  the  note  and  deed  of  trust 
to  him,  ta  an  effort  to  ascertain  whether  he 
had  received  the  money,  but  could  not  find 
him,  although  these  visits  were  repeated  at 
intervals  from  July,  1914,  to  the  day  of  the 
trial,  December  10,  1914.  He  says  that  dur- 
ing this  time  he  was  in  California  for  his 
health.  Ai4;)^aut  on  the  witness  stand  testi- 
fied that  a  few  days  after  the  receipt  of  the 
money  from  Bartlett  Bros,  he  told  Greger  the 
money  had  been  received,  but  that  he  had 
not  yet  been  aUe  to  negotiate  the  second  loan 
for  $1,400.  At  that  time  appellant  says 
Greger  suggested  that  he  would  see  the  own- 
er of  the  notes  secured  by  deed  of  trust  and 
endeavor  to  Induce  him  to  take  the  second 
loan.  In  the  meantime  appellant  says  he 
talked  to  Caesar  and  tried  to  get  him  to  take 
the  $3,298  which  had  been  received  from 
Bartlett  Bto&  and  apply  it  on  the  two  notes 
aggregating  $4,600,  but  that  Caesar  had  re- 
fused so  to  do.  Appellant  could  not  remeio- 
ber  that  Greger  had  ever  given  him  a  note 
In  payment  for  his  services  In  securing  the 
loan.  Shown  a  letter  that  he  had  addressed 
to  Bartlett  Bros,  on  Jane  13,  1014,  In  which 
he  said,  "We  have  been  ready  for  a  long 
time  for  our  part  of  the  deal  and  have  the 
papers  for  the  second  loan  on  record  and  are 
awaiting  your  money,"  be  admitted  that  the 
statement  therein  made  was  not  true,  bat 
said  when  he  wrote  the  letter  he  had  the 
promise  of  the  money  to  cover  the  second 
loan  for  $1,400,  and  had  given  directions  to 
some  one  in  his  office  to  have  the  deed  of 
trust  recorded,  and  thought  it  had  been  done. 
He  further  admitted  that  the  check  received 
from  Bartlett  Bros,  in  the  sum  of  $3,298  had 
been  deposited  to  his  credit  in  the  People's 
Savings  Bank  in  ChllUcothe  and  had  been 
checked  out  either  by  himself  or  some  one  In 
his  office.  When  asked  if  it  bad  been  spent 
for  his  private  benefit,  he  answered  evasively, 
but  admitted  that  be  bad  never  paid  the 


money  to  Oreger;  his  excuse  being  that  no 
demand  had  ever  been  made  for  it,  that  he 
bad  been  gone  several  months,  and  had  not 
seen  Oreger  daring  that  time,  that  be  had 
never  paid  the  money  to  Bartlett  Bros.,  and 
had  never  given  Greger  a  sUp  of  paper  or 
anything  else  showing  he  had  used  It,  and 
that  this  was  his  customary  way  of  transact- 
ing business  of  this  character.  Caesar,  who 
owned  the  first  and  second  deeds  of  trust, 
denied  that  appellant  had  ever  off^ed  to  pay 
him  the  $3,298  which  had  been  received  by 
appellant  from  Bartlett  Bros,  or  any  other 
sum,  or  that  api)ellant  had  offered  to  give 
him  any  additional  security  as  an  induce- 
ment for  him  to  take  a  second  mortgage. 

[1]  The  charging  part  of  the  original  In- 
formation la  as  foUows: 

"That  Charles  B.  McWiBiams  on  or  about  the 
14tb  day  of  June,  A.  D.  1913,  at  said  county 
of  Livingston  and  state  of  Missouri,  being  then 
and  there  the  agent  of  a  certain  private  per- 
son, to  wit,  of  one  Charles  B.  Greger,  and  the 
said  Charles  B.  McWilliams  being  then  and 
there  not  a  person  under  the  age  of  16  years, 
did  then  and  there,  by  virtue  of  his  said  em- 
ployment as  agent  of  the  said  Charles  IS.  Greger, 
have,  receive,  and  take  into  his  possession  and 
under  his  care  certain  money  to  a  large  amount, 
to  wit,  to  the  amount  of  thirty-four  hundred  dd- 
lars,  lawful  money  of  tiie  United  States  and  of 
the  value  of  thirty-fimr  hondred  doUan.  of  the 
property  and  moneys  belonging  to  the  said 
Charles  B.  Greger,  and  the  said  Charles  E.  Mc- 
Williams the  same  money  then  and  there  fe- 
loniously did  embesile  and  frandnlently  convert 
to  his  own  U8&  without  the  assent  of  his  em- 
ployer, the  said  Charles  E.  Greger,  the  owner 
of  said  money,  and  the  said  Charles  E.  McWil- 
liams the  said  money,  in  manner  and  form  afore- 
said, fekmiondy  did  steal,  take,  and  earry  away, 
against  the  peace  and  dignity  o£  the  state." 

I.  Information. — ^The  Informatlan  charges 
a  statutory  embezelement  under  section  4550, 
R.  S.  1909.  Ita  sufficiency  is  assailed  gen- 
erally. The  weU-established  rule  In  regard 
to  charging  an  offense  based  on  a  statute  is 
that,  where  the  statute  sets  out  the  specific 
facta  constituting  the  crime,  an  information 
or  Indictment  based  thereon  which  is  defi- 
nitely descriptive  of  the  offense,  as  defined 
by  the  statute,  will  be  held  sufficient  State 
V.  Perrlgin,  268  Mo.  loc.  dt  288,  167  8.  W. 
678.  The  necessary  constituent  elemente  of 
the  offense  are  set  forth  in  the  statute  in  the 
Instant  case,  and  hence  the  Information  wbidi 
embodies  Ita  language  is  not  subject  to  valid 
objection.  State  v.  Moreaux,  264  Mo.  406, 
162  S.  W.  158;  State  v.  Blakemore,  226  Mo. 
loc  cit  674,  126  S.  W.  429,  27  L.  B.  A.  QJ. 
S.)  416. 

I      [2]  In  addition  to  the  general  objection 
I  urged  by  appellant  to  the  information,  it  Is 
;  contended  that  it  does  not  allege  a  criminal 
Intent.    The  statute  upon  whl<di  this  charge 
[  Is  based  creates  two  offenses,  one  consisting 
of  the  doing  of  the  act  itself,  and  the  other 
'  of  doing  certain  things  In  regard  to  the  sub- 
ject-matter with  the  Intent  to  do  the  pro- 
hibited act    The  information  here  is  based 
'  upon  the  first  offense  denounced  by  the  stat- 
I  ate,  and  charges  the  oommlaaloB  of  tbe  act 
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itself,  and  not  the  doing  of  flomethlng  else 
n-itb  the  Intent  to  commit  the  act. 

Embezzlement  Is  the  fraudulent  conversion 
of  another's  property  by  one  to  whom  It  has 
been  tntmsted  or  Into  whose  hands  tt  has 
lawfolly  come;  and  when  It  has  been  em- 
bezzled or  converted,  within  the  meaning  of 
the  statnte,  it  Is  not  an  Improiier  Inference 
tliat  the  act  was  Intended  by  the  peri)etrat<ff 
of  same.  WbUe  It  Is  true  that  no  one  can 
be  convicted  of  a  felony  In  the  absence  of  a 
erimlDal  Intent,  sndi  an  Intent  in  a  case  of 
embezzlemoit  may  be  Inferred  from  a  felonl- 
003  or  frandolent  conversion,  and  need  not 
be  alleged  in  the  lnformati<»  or  Indictment 
This  ruling  as  to  the  soffldency  of  a  charge 
under  the  first  class  of  offenses  defined  by 
tbe  statute  received  the  carefnl  considera- 
tion of  this  court  In  State  v.  Lentz,  184  Mo. 
223,  83  S.  W.  970,  In  which  it  was  held  tbat 
it  was  not  necessary  to  allege  the  intent  with 
which  the  act  charged  was  committed.  This 
ruling  was  approved  in  State  v.  Larew,  191 
Mo.  loc.  cit  199,  89  S.  W.  1031. 

[3]  II.  Jeopardy. — Appellant  interposes  the 
plea  of  former  Jeopardy.  This  is  not  based 
apon  tbe  proceeding  against  him  on  the 
amended  information,  which  he  admits  to 
hare  been  a  mere  nullity ;  no  other  alterna- 
tlre  remaining  under  oar  ruling  In  State  v. 
BarUett,  170  Mo.  loa  dt  672,  71  S,  W.  148, 
59  U  B.  A  756.  But  he  contends  that,  while 
pat  upon  his  trial  In  the  first  instance  on  the 
amended  information,  he  was  in  law,  by  rea- 
son of  Its  Invalidity,  put  in  Jeopardy  under 
the  original  information;  It  being  tbe  only 
valid  charge  against  Mm.  The  fallacy  of 
this  contenti(m  becomes  apparent  upon  an 
analysis  of  same.  It  bases  the  plea  of  Jeop- 
ard; upon  an  assumption,  and  not  upon  a 
fact  A  defendant  cannot  thus  be  put  in  peril 
witliln  the  meaning  of  the  Constitution.  Ar- 
ticle 2,  S  23,  Const  Mo.  It  will  not  suffice 
to  assume  that  because  appellant  could  not 
be  Injured  by  the  invalid  proceeding  that  be 
must  perforce  have  cause  of  complaint  be- 
cause there  was  pending  against  blm  in  the 
same  case  a  valid  charge  which  he  was  not 
then  required  to  answer.  If  the  appellant 
was  only  required  at  the  time  the  amended 
information  was  preferred  against  him  to 
answer  the  charge  therein — and  no  further 
demand  could  the  state  then  make — under 
what  rule  of  reason  or  law  can  It  be  said 
that  he  was  answerable  under  the  original 
Information?  It  Is  true  that  It  formed  the 
foundation  for  the  prosecution  and  gave  the 
circuit  court  of  Daviess  comity  derivative  Ju- 
risdiction of  the  case  npon  the  perfecting 
of  the  change  of  venue,  but  this  did  not  give 
tt  power  while  simply  lying  in  the  flies  and 
mdisposed  of  to  operate  as  a  Charge  against 
appellant  because  of  the  invalidity  of  the 
proceeding  he  was  then  being  required  to  an- 
swer. 

If  the  fallacy  of  appellant's  contention  be 
not  sufficiently  shown  by  the  foregoing  con- 
crete reasons,  let  as  see  what  light  la  thrown 


on  the  question  by  the  antboilttes.  A  rale 
well  established  here  and  elsewhere  requires 
that  before  a  plea  of  former  Jeopardy  can  be 
sustained  these  facts  must  be  made  to  ap- 
pear: That  a  valid  diarge  either  by  indict- 
ment or  information  has  theretofore  been 
preferred  against  tbe  accused  In  a  court  of 
competent  Jurisdiction  charging  him  with  the 
same  offense  of  which  he  is  on  trial,  and  that 
In  the  former  proceeding  a  legal  Jury  was 
Impaneled  and  swoni.  State  v.  Buente,  256 
Mo.  loc.  dt  239,  165  S.  W.  340,  Ann.  C^ 
1915D,  879,  and  cases;  State  v.  Keating,  223 
Mo.  loa  clt  94,  122  S.  W.  699;  12  Cyc.  p. 
261.  There  are  exceptions  to  this  rule  well 
stated  In  the  Buente  Case,  supra,  i>age  241 
of  256  Mo.,  165  S.  W.  340,  Ann.  Cas.  1916D, 
879,  but  not  necessary  to  be  considered  here. 
Appellant  was  at  no  time  before  his  arraign- 
ment and  the  trial,  which  resulted  in  his 
conviction,  required  to  answer,  on  a  trial,  a 
valid  charge  preferred  against  him.  This  Is 
one  of  the  essentials  necessary  under  the 
rule  stated.  The  amended  Information,  as 
he  admits,  ladced  the  requisite  of  validity, 
for  tbe  reasons  set  forth  in  State  v.  Bartlett, 
supra.  He  was  not  arraigned  upon  or  re- 
quired to  answer  the  original  information 
when  the  proceeding  of  which  he  complains 
was  pending  against  him,  nor  was  a  Jury 
impaneled  and  sworn  to  try  him  on  this 
charge.  To  bold,  therefore,  that  it  operated 
to  his  injury  in  tbe  absence  of  these  essen- 
tials would  be  In  violation  of  precedent  and 
contrary  to  reason.  No  provision  of  our  bill 
of  rights  was  violated  In  the  trial  of  appel- 
lant, nor  was  he  entitled  to  be  heard  on  the 
plea  that  the  proceeding  against  him  contra- 
vened the  fifth  amendment  to  the  national 
Constitution.  This,  as  has  been  repeatedly 
held,  is  applicable  only  to  crimes  against 
and  trials  under  federal  laws.  Capital  City 
Dairy  Company  v.  Ohio,  183  U.  S.  288,  22 
Sup.  Ct  120,  46  D.  Ed.  171;  Thorington  v. 
Montgomery,  147  U.  S.  490,  13  Sup.  Ct  394, 
37  L.  Ed.  252;  State  v.  Buente,  supra;  12 
Cyc.  p.  259.  There  Is  no  merit  in  the  plea  in 
bar. 

[4-7]  III.  Oontinuanoe.  —  Appellant  com- 
plains of  the  action  of  the  trial  (jourt  In  ze> 
fusing  to  grant  him  a  continuance.  The  ai)- 
pUcatlon  was  properly  refused.  It  is  incon- 
sistent if  not  contradictory.  In  alleging  that 
the  appellant  had  conferred  with  the  witness 
by  correspondence,  luiew  what  her  testimony 
would  be,  and  sent  her  money  to  enable  her 
to  attend  the  trial,  while  at  the  same  time 
alleging  that  he  had  only  learned  what  her 
testimony  would  be  during  tbe  last  few  days 
preceding  the  making  of  the  ai>plication. 
Further  than  this,  the  allegation  as  to  ap- 
pellant's recent  knowledge,  of  the  witness' 
testimony  does  not  savor  of  sincerity.  If 
true,  it  is  contrary  to  all  human  experience. 
He  was  diarged  with  a  felony.  She  was  his 
employ^  when  he  received  the  check  from 
Bartlett  Bros,  the  cash  proceeds  of  whicb 
be  subsequently  embezzled.    She,  as  his  evi- 
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dently  trusted  eaxploji,  deposited  this  dieck 
to  bis  credit  In  the  bank.  On  account  of  her 
relation  to  his  business,  requiring  her  dally 
attention  thereto  and  his  alleged  freQuent 
conversations  with  Oreger,  he  mnst  have 
known  of  her  presence  when  he  had  these 
conversations  concerning  which  It  Is  stated 
she  will  testify.  This  testimony,  If  true,  was 
vital  to  his  defense,  and  she  was  his  moat 
Important  witness.  Yet,  according  to  his 
statement,  he  did  not  know  what  she  would 
testify  until  a  few  days  prior  to  the  making 
of  the  application.  In  addition,  therefore,  to 
the  application  In  this  respect  lacking  the  Im- 
port of  truth.  It  does  not  show  such  diligence 
as  must  reasonably  be  expected  will  be  exer- 
cised by  a  man  of  ordinary  Intelligence  un- 
der like  drcumstanoes.  State  v.  Fagels,  92 
Mo.  loc  dt  308,  4  S.  W.  931. 

No  Intendments  are  to  be  taken  in  favor 
of  applications  of  this  character.  iState  v. 
Good,  132  Mo.  loc.  dt  12S,  33  8.  W.  T90. 
From  its  express  allegations  the  conclusion 
is  reasonable  that  appellant  knew,  not  only 
what  the  testimony  of  this  witness  would  be, 
but  her  whereabouts  in  ample  time  between 
the  date  of  the  filing  of  the  Information  and 
the  trial  to  have  enabled  him  to  take  her 
deposition.  If  the  allegation  -  as  to  appel- 
lant's then  recent  knowledge  of  the  witness' 
testimony  bore  the  impress  of  truth,  which 
it  does  not,  then  the  trial  court  would  have 
been  Justified  in  granting  the  application.  In 
view  of  the  statement  that  he  had  sent  her 
money  to  defray  her  traveling  expenses  to 
the  place  of  trial,  and  that  she  had  agreed 
to  attend;  but  under  the  facts  as  we  view 
them  a  proper  exerdse  of  diligence  required 
him  to  take  her  deposition.  This  being  true, 
the  overruling  of  the  application,  whldi  was 
addressed  to  the  sound  discretion  of  the 
trial  court,  was  not  unwisely  or  oppressively 
exerdsed,  and  we  refuse  to  Interfere  with 
same.  State  v.  Cain,  247  Mo.  loc.  dt.  705, 
163  S.  W.  1089;  State  v.  Crane,  202  Mo.  loc 
dt.  74,  100  S.  W.  422;  State  v.  Clark,  170 
Mo.  loc.  dt  207,  70  S.  W.  1117. 

[I]  IV.  Agency  of  Appellant. — The  nncon- 
troverted  facts  show  that  appellant  was  the 
agent  of  the  borrower  (Greger)  in  securing 
this  loan.  Greger  testified  that  on  the  day 
he  called  at  appellant's  office  to  employ  him 
to  secure  the  loan  he  gave  appellant  a  note, 
payable  to  the  latter,  for  $127 JSO  for  his  serv- 
ices In  that  bdiall  Further  than  this,  the 
order  given  by  Greger  to  appellant  on  Bart- 
lett  Bros,  (set  forth  in  full  in  the  statement 
of  facts),  whldi  was  to  be  delivered  to  the 
latter  in  the  event  the  loan  was  secured,  ex- 
pressly declared  appellant  to  be  Greger's 
agent.  Appellant  does  not  deny  either  the 
execution  of  this  note  or  the  delivery  to  him 
of  the  order,  but  contents  himself  with  a 
reA>rt  to  a  lack  of  memory  in  regard  to  the 
first  and  silence  as  to  the  second.  Forgetfdl- 
ness  and  evasion  have  never  been  regarded 
as  indicative  of  truth.  If  it  be  conceded  that 
appellant  was  the  agent  of  the  loan  oonq>any 


at  the  beginning  oif  the  transaction,  ttiis  does 
not  militate  against  the  condnslon,  support- 
ed by  the  facts  stated,  that  he  was  the  agent 
of  the  borrower  to  negotiate  the  loan  and  ap- 
ply the  proceeds  thereof  as  had  been  direct- 
ed; but  the  credibility  of  appellant's  testi- 
mony as  to  his  agency  for  the  loan  compas; 
at  any  time  is  shaken  by  the  testimony  of  Pe- 
terson, a  representative  of  the  company,  tiut 
up  to  the  time  the  appellant  made  the  ap- 
plication for  Greger  he  was  a  stranger  to  the 
company,  and  that  even  the  formal  blank 
used  in  this  application  was  not  procured  \>y 
the  appellant  from  the  company's  office. 
Subsequently  this  witness  stated  that  appel- 
lant during  the  year  1913  negotiated  four  or 
five  loans  through  the  company,  but  this 
does  mot  tend  to  show  appellant's  agency  in 
the  matter  at  bar  or  in  the  cases  of  which 
the  witness  testified. 

Circumstances  naturally  arising  oat  of  a 
transaction  are  sometimes  as  strong  in  proba- 
tive force  as  sworn  testimony.  This  case  af- 
fords an  Ulustratlon  of  this  tact  Appellant 
was  not  compensated  for  his  services  in  se- 
curing this  loan  by  the  company,  as  he  would 
naturally  have  been  had  he  been  its  agent, 
but  by  Greger.  When  the  note  and  deed  of 
trust  had  been  executed  and  delivered  to  the 
loan  company,  it  forwarded  to  appellant  for 
Greger,  not  $3,400,  but  a  check  for  $3,29S,  or 
$102  less  than  the  face  of  the  note,  which 
latter  sum  it  deducted  and  retained  for  its 
services  in  making  the  loan.  While  it  is  stat 
ed  in  one  of  the  letters  from  the  company  to 
appellant  that  "it  will,  when  the  loan  has 
been  completed,  pay  him  his  part  of  the 
commission,"  so  far  as  the  evidence  discloses, 
none  of  the  sum  thus  deducted  or  retained 
was  ever  claimed  by  or  paid  to  him,  nor  did 
the  company  ever  compensate  him  in  any  oth- 
er manner.  The  reasonable  condusion  from 
this  fact  is  that  he  was  not  employed  by  the 
company  to  negotiate  the  loan,  but  by  Greger 
to  obtain  it,  and  by  the  latter  he  had  been 
fully  paid.  It  is  clear,  however,  whether  he 
was  paid  by  the  company  or  not,  that  in  all 
that  is  necessary  to  constitute  the  relation  be 
was  the  agent  of  the  borrower.  The  cases 
dted  in  respondent's  brief  under  this  head, 
by  reason  of  the  similarity  of  their  facts  to 
those  in  the  instant  case,  sustain  the  condu- 
sion we  have  reached  in  regard  to  appellant's 
agency. 

[9, 10]  V.  OtoneraMp  of  Property. — ^Appel- 
lant contends  that  the  title  to  the  check  for- 
warded by  the  Bartlett  Bros.  Loan  Company 
to  appellant  the  cash  proceeds  of  which  were 
to  be  paid  to  Gregor  or  applied  In  part  satis- 
faction of  certain  prior  liens  on  his  land,  nev- 
er left  the  company  and  at  all  times  belonged 
to  it  This  contention  is  mystlfled  by  many 
words,  prindpally  copied  from  the  formal  ap- 
plication made  by  appellant  to  the  company 
for  Gregor  and  the  correspondence  between 
appellant  and  the  company  prior  to  the  mak- 
ing of  the  loan.    The  televant  tacts  from 
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vMcb  awnenhlp  most  be  determined  are  tnat 
tbe  company  contracted  to  loan  $3,400  to 
Greger  to  be  evidenced  by  his  note,  whlcb 
was  to  be  secured  by  a  deed  of  trust  on  his 
land,  and  ap<m  the  receli>t  of  auch  note  and 
deed  of  trust  caused  the  latter  to  be  record- 
ed, and  forwarded  a  check  payable  to  appel- 
lant for  the  amount  of  the  loan  less  the  com- 
pany's commission.    Upon  the  acceptance  by 
the  company  of  the  note  and  the  recording  of 
the  deed  of  trust,  the  contract  for  the  loan 
vas  consummated,  whereby  the  obligation  of 
the  company  to  pay  the  amount  called  for  in 
the  note  became  fixed.    Upon  the  transmittal, 
therefore,  of  the  cfae<^  to  appellant  by  the 
company  It  parted  with  the  Utle  to  same, 
and  the  nominal  ownership  therein  passed  to 
the  appellant,  who  became  burdened,   upon 
the  receipt  of  same,  with  the  obligation  to 
either  Indorse  it  to  Greger,  convert  it  Into 
cash,  and  pay  the  proceeds  to  him,  or  apply 
it  to  the  discharge  of  the  prior  lien  on  Greg- 
er's  land.    He  did  neither,  but  indorsed  same 
to  a  bank,  and  had  the  amount  called  for 
therein  placed  to  bis  credit    This  created  a 
technical  appropriation,  as  the  money  realiz- 
ed from  the  check  belonged  to  Greger,  but 
nntll  ai^>ellant  Indicated   a  purpose  to   do 
with  this  money  as  the  thief  does  with  the 
property  of  another  in  a  case  of  larceny  such 
a  felonious  conversion  did  not  occur  as  to 
create  the  crime  of  embezzlement    But  when 
It  did  occur  the  crime  was  complete.    Nor  Is 
it  material  as  to  the  manner  in  which  the 
money  was  drawn  out  If  converted  to  appel- 
lant's own  use.    Staie  v.  Woodward,  171  Mo. 
593,  71  S.  W.  1015;    State  v.  Moyer,  68  W. 
Vs.  146,  52  S.  E.  30,  6  Ann.  Cas.  344. 

[It]  VI.  Felonious  Intent. — Appellant's  fe- 
lonious intent  is  to  be  measured  by  bis  act 
According  to  the  testimony,  to  whidh  the  jury 
gave  credence,  the  sufficiency  of  which  is  am- 
ple to  sustain  the  verdict,  it  is  shown  that  ap- 
pellant, when  the  loan  had  been  secured, 
evaded  Greger.  He  concealed  the  fact  from 
him  that  the  loan  had  been  consummated  and 
tbat  he  bad  received  the  check.  He  placed 
the  some  to  his  own  credit  in  a  bank,  and  ad- 
mits that  he  drew  the  money  out  for  his  own 
use  and  baa  not  accounted  for  same.  These 
facts  sufficiently  show  a  felonious  intent  on 
the  i>art  of  the  appellant,  and,  his  relation  to 
Greger  as  an  agent  having  been  established, 
his  act  is  dearly  within  the  purview  of  that 
general  mle  that,  if  one  who  has  the  posses- 
sion of  the  property  of  another.  Instead  of  de- 
lirerlng  It  to  the  owner  as  his  duty  requires, 
neglects  or  refuses  to  account  for  it  or  other- 
wise diverts  it  so  as  to  exercise  dominion 
over  it  to  the  ezdnsion  of  the  owner  and  to 
make  it  his  own,  he  is  guilty  of  embezzle- 
ment State  ▼.  Lentz,  184  Mo.  loc.  dt  239, 
83  S.  W.  970. 

[II]  VII.  RuUnoi  on  Teitimony. — Appel- 
lant complains  because  the  trial  court  per- 
mitted the  state  to  show  by  the  witness  Peter- 
son that  the  appelUmt  had  neither  used  the 


money  received  from  Bartlett  Bros,  in  pay- 
ing oft  the  prior  liens  nor  had  he  returned  tbe 
money  to  tbe  loan  company.  The  question  at 
issue  was  whether  or  not  the  money  so  re- 
ceived by  him  had  been  applied  as  directed 
by  Greger,  and  it  was  therefore  pertinent  for 
the  state  to  show  that  the  appellant  had  vio- 
lated his  directions  as  to  the  nuumer  in 
whldi  the  loan  should  be  appUed. 

[13]  Further  objection  is  made  that  the 
court  erred  in  permitting  the  state  to  show 
that  the  check  received  by  appellant  from  the 
loan  company  had  beoi  indorsed  and  deposit- 
ed to  his  credit  In  a  bank,  and  had  later  been 
checked  out  by  Mm.  The  check  was  made 
payable  to  appellant,  and  necessarily  under 
the  authority  given  him  by  Greger  he  could 
not  commit  the  crime  of  embezzlement  until 
after  it  had  been  indorsed  and  converted  into 
money.  If  in  the  latter  form  he  used  it  as 
directed,  be  was  guiltless;  on  the  other  hand, 
if  he  used  the  money  for  purposes  other  than 
to  pay  it  to  Greger  or  to  discharge  the  prior 
liens,  he  was  guilty  as  charged.  It  Is  man- 
ifest, therefore,  that  the  court's  ruling  iH  this 
respect  was  not  erroneous.  Moreover,  appel' 
lant  admitted  on  the  witness  stand  that  the 
check  had  been  received  and  deposited  and 
the  money  drawn  out  of  the  bank  by  himself 
or  others  authorized  to  do  so,  and  that  he 
had  used  the  same  for  personal  purposes. 
Therefore,  whether  the  action  of  the  trial 
court  in  permitting  a  witness  to  state  the 
condition  of  the  bank  was  erroneous  Is  imma- 
terial, as  the  evidence  given  by  such  witness 
was  in  accord  with  that  given  by  the  appel- 
lant himself.  Harmless  error  will  not  work 
a  reversal. 

[14]  Appellant  also  urged  that  tbe  court 
erred  In  refusing  to  permit  the  witness  Peter- 
son to  state  the  number  of  applications  ai>- 
pellant  had  submitted  to  the  loan  company 
during  the  year  1913.  This  witness  did  state 
that  appellant  had  forwarded  to  his  company 
possibly  half  a  dozen  applications  for  loans 
during  that  time.  Presumably  from  the  wit- 
ness' former  testimony  these  were  made  sub- 
sequent U>  procuring  the  loan  for  Greger. 
But,  even  if  the  court  had  refused  to  permit 
the  witness  to  answer  the  question,  it  would 
not  have  been  error.  The  matter  at  issue 
was  whether  the  appellant  had  embezzled 
the  money  represented  by  the  check  which 
had  been  forwarded  to  him,  and  his  relation- 
ship to  other  borrowers  and  the  loan  company 
prior  or  subsequent  to  this  transaction  was 
not  materiaL  The  evidence  shows  that  he 
was  authorized  to  receive  the  proceeds  of 
this  loan,  and  was  made  the  agent  of  the  bor- 
rower in  this  particular  case.  Therefore 
whatever  relationship  he  may  have  sustained 
to  the  loan  company  in  previous  or  subse- 
quent like  transactions  could  have  no  bearing 
upon  tbe  issue  to  be  determined  by  the  Jury 
in  the  Instant  case. 

[16]  VIII.  ln»truction». — The  instructions 
given  by  the  court  advised  the  Jury  as  to 
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the  elements  oonstltatliig  the  offense  cbargetl 
and  the  punishment  prescribed  therefor;  that 
the  charge  Is  sustained  If  it  was  shown  that 
the  money  was  embezzled  In  one  sum  or  In 
less  amounts  at  different  times;  that  want 
of  assent  to  the  appropriation  of  the  money 
by  the  appellant  may  be  shown  either  l^  di- 
rect and  positive  evidence  or  from  all  the 
facts  and  circumstances  In  the  case;  wliat 
facts  must  appear  from  the  evidence  to  con- 
stitute the  appellant  the  agent  of  the  prose- 
cuting witness;  that  the  crime  may  be  es- 
tablished either  by  direct  or  circumstantial 
evidence;  tliat  the  criminal  intent  to  derive 
the  owner  of  his  property  may  be  inferred 
when  conversion  is  established.  Other  for^ 
mal  instructions  were  given  as  follows:  As 
to  the  presumption  of  Innocence  and  reason- 
able doQM ;  the  weight  to  be  attached  to  ap- 
pellant's testimony;  that  the  Jury  Is  the  Judge 
of  the  ciediUlity  of  witnesses;  that,  if  the 
prosecuting  witness  gave  his  consent  for  ap- 
pellant to  make  personal  use  of  the  money  in' 
question,  a  verdict  of  acquittal  must  be  re- 
turned ;  that,  if  it  appears  from  the  evidence 
that  the  appellant  was  the  agent  of  the  loan 
company  and  received  the  money  condltiou- 
ally,  he  must  be  acquitted;  and  that  the 
mere  failure  to  pay  over  the  money  to  his 
principal  does  not  constitute  the  crime 
charged.  These  instructions  fully  advised 
the  Jury  as  to  all  the  principles  of  law  arl»- 
Ing  under  the  evidence  in  this  case,  and  are 
In  substantial  compliance  with  similar  ones 
which  have  heretofore  met  with  the  approval 
of  this  court.  See  cases  cited  in  respondent's 
brief  approving  Instructions  similar  in  all 
their  material  particulars  to  those  given  in 
this  case.  These  instructions  rendered  the 
giving  of  those  asked  by  appellant  and  re- 
fused unnecessary. 

There  was  ample  evidence  to  sustain  the 
verdict.  Appellant  was  awarded  a  fair  trial, 
and  has  no  Just  cause  of  complaint 

We  find  no  error  authorizing  a  reversal, 
and  the  Judgment  of  tlie  trial  court  is  af- 
firmed.   All  concur. 


ORGAN  V.  BUN1«3I>L  et  al.    (No.  17688.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  29,  1916.     Rehearing  Denied 

March  30,  1916.) 

1.  Vendob  Ann  Pubchaseb  €=231(8)  —  No- 
tice—Destbuction  OF  Records. 

In  view  of  Rev.  St.  1889,  §  2419;  Rev.  St. 
1879,  8  692;  Gen.  St.  1865,  c.  109,  <  25 ;  and 
Rev.  St.  1865,  c.  32,  f  41,  a  recorded  deed  im- 
parted notice  to  subsequent  purchasers,  notwith- 
standing the  destruction  of  the  county  records. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  622;  Dec.  Dig.  «=s 
281(8).] 

2.  Estoppel    <S=»r.5— Public    Lands— Aiteb- 
AcquiBEj)  Title. 

A  warranty  deed  recorded  before  the  grant- 
ing of  a  patent  from  the  United  States  govern- 
ment to  the  grantor  passed  the  after-acquired 
title  as  against  the  grantee  of  a  warranty  deed 


given  by  the  same  grantor  after  the  patent  wai 
recorded. 

[Ed.  Note.— For  other  cases,  see  E^stoppel, 
Cent  Dig.  §  84;   Dec.  Dig.  «=>35.J 

S.  Taxation  «=s>734(8)— Shxbuf'b  Dkbd— Ya- 

LIDITT. 

Where  a  tax  judgment  was  rendered  jointl; 
against  one  deceased  before  the  suit  was  com- 
menced and  one  without  title,  the  sheriff's  deed 
under  the  judgment  conveyed  no  title. 

[lid.  Note. — For  other  cases,  see  TaxatioD, 
Cent  Dig.  {§  1470,  1471 ;  Dec.  Dig.  «=>734(8).] 

4.  Taxation  «=>642,  647— Noticb  or  Sale  bt 
Publication— Validity. 

An  order  of  publication,  judgment,  and  sale 
for  delinquent  taxes,  running  against  David  M. 
B.,  did  not  pass  the  titie  of  "Daniel"  M.  B. 

[lid.  Not& — For  other  cases,  see  Taxation, 
Cent  Die.  «  130&-1307,  1312-1315 ;  Dec.  Dig. 
«=>642,  6471] 

5.  Taxation  «=»642  —  Notice  or  Sai,e  by 
Publication— Validity. 

Since  a  proceeding  by  publication  is  au- 
thorized by  law  where  personal  service  cannot 
be  had  on  the  defendant  and  his  residence  is  un- 
known, an  order  of  publication  in  a  proceeding 
for  delinquent  taxes,  running  against  J.  R.  and 
the  unknown  heirs  of  J.  R.,  deceased,"  being 
void  against  J.  R.  because  issued  after  his  death, 
will  be  treated  as  if  the  name  of  J.  R.  had  been 
omitted,  and  is  valid  against  the  unknown  heiis 
of  J.  K.,  deceased,  to  authorise  the  passing  of 
titie  by  a  sheriff's  deed  under  a  judgment  in 
rem. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  ii  1306-1307 ;  DecTbig.  «=>642.] 

.^peal  from  Circuit  Court,  Dent  County; 
Lb  B.  Woodside,  Judge. 

Action  by  J.  B.  Organ  against  Mary  T.  Bun- 
nell and  another.  From  a  verdict  for  plain- 
tUf,  the  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

On  September  9,  1906,  plaintiff  filed  in  th«i 
circuit  court  of  Dent  county,  Mol,  bis  petition 
to  quiet  title  to  lots  2  and  3  of  the  northeast 
quarter,  and  lots  2  and  3  of  the  northwest 
quarter,  of  section  4,  township  34  north, 
range  2  west,  situate  in  the  county  and  state 
aforesaid.  The  petition  alleges  that  said  real 
estate  is  wild,  uncultivated,  and  tiaitiered 
land;  tliat  it  is  not  in  possession  of  either 
plaintiff  or  defendants;  that  defendants  claim 
title  adversely  to  plaintiff.  An  order  of  pub- 
lication was  issued  against  defendants  Na- 
than R.  Porter,  John  Russell,  David  Bunnell, 
unknown  heirs  of  Jaim  Russell,  deceased, 
and  Frank  C.  Russell,  and  Judgment  by  de- 
fault was  rendered  against  them. 

On  October  14,  1911,  a  petition  was  filed  in  i 
said  court  to  review  the  Judgment  aforesaid, 
which  said  petition  <m  December  8, 1911,  was  i 
sustained,  said  Judgment  set  aside,  and  leave 
given  defendants  to  answer,  by  the  first  day  j 
of  April  term,  1912.    On  April  16,  1912,  de- 
fendants Mary  T.  Bunnell  and  Leslie  G.  Bun- 
nell filed  an  answer,  admitting  that  they  claim 
title  to  said  land,  and  adutitting  that  It  is 
wild  and  uncultivated.  .They  deny  each  and 
every  other  allegation  in  petition.    The  an- 
swer then  avers  that  defendant  Mary  T.  Bunr 
nell  is  the  daughter  of  John  RusseU,   whq 
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died  In  1869 ;  Out  Leslie'  O,  Bannell  is  her 
sole  and  <»ly  child  and  heir  at  law ;  that  he 
Ig  the  only  dilld  and  heir  at  law  of  her  de- 
ceased husband,  Danl^  M.  Bunnell;  that 
Fnnk  G.  Russell  OMiveved  a  two-ninths  inter- 
est in  said  land  to  Daniel  M.  Bunnell ;  that 
nld  FranJk  O.  Russell,  conveyed  his  other 
ooe-nlnth  interest  In  said  real  estate  to  Mary 
I. Bunnell;  that  Sarah  El.  Boal  conveyed  her 
three-ninths  interest  in  said  prc^erty  to 
]laiy  T.  Bunnell.  It  is  averred  that  John 
Rnaell  died  in  the  year  1869,  leaving  as  his 
sole  and  only  children  and  heirs  at  law, 
Fnuik  G.  Russell,  Barah  EX  Boal  (nfie  Rus- 
sell), and  the  defendant  Mary  T.  BnnneU. 

It  appears  from  the  record  that  Charles 
Peltresne,  on  Jnne  1,  1868,  as  shown  by  the 
plat  book  at  Irmiton,  Mo.,  entered  the  land  in 
dispate.  (Toi  days  after  this  entry,  on  Jane 
10,  1858,  bat  more  than  <Hie  "year  beffore  a 
patent  was  issued,  he  executed  a  warranty 
deed  to  John  Russell,  and  this  deed  was  re- 
corded April  6,  1869,  in  Dent  county.  Mo 
Tlie  records  of  Dent  county  were  destroyed 
In  1866,  and  Russell's  deed  was  re-recorded 
October  19,  1878,  in  said  county.  The  above 
deed  to  Russell  describes  the  land  in  contro- 
Ter?y.  On  July  1,  1891,  Prank  0.  Russell 
and  wife  conveyed  by  warranty  deed,  a  two- 
ninths  Interest  in  the  land  described  In  the 
patent  aforesaid,  to  Daniel  M.  BnnnelL  nils 
deed  was  recorded  July  80,  1891,  In  Dent 
comity  af<K«sald. 

The  sole  and  obHj  cltlldren  and  heirs  at 
law  Off  Jolm  Russell  are  Barah  BL  Russell, 
who  married  Harry  B.  Boal,  Frank  0.  Rus- 
sell, and  Mary  T,  Russell,  who  married  Dan- 
iel U.  Bannell.  The  latter  died  September 
14.  1910,  leaving  as  his  sole  and  only  child 
and  brir  at  law,  Leslie  C.  Bunnell,  and  his 
widow,  Mary  T.  BunnelL  On  November  14, 
1911,  EYank  O,  Russell  and  wife  conveyed  by 
r.nltclalm  deed  to  Mary  T.  Bunnell  a  one- 
liinth  interest  in  the  land  aforesaid.  On  No- 
vember 14, 1911,  said  Sarah  R  Boal  and  hus- 
band conveyed  three-ninths  interest  in  the 
land  aforesaid  to  said  Mary  T.  Bunnell. 

Mary  T.  Bunnell  testified  that  Daniel  M 
BnnneU  was  her  husband,  and  that  he  died 
September  14,  1910;  that  Leslie  O.  Bunnell, 
then  22  years  of  age,  is  her  child ;  that  her 
father's  name  was  John  Russell;  that  he 
died  in  Ohio,  December  16,  1860 ;  that  Mar- 
garet K.  Russell  was  her  mother;  and  that 
Mis.  Boal,  EYank  C.  Russ^  and  herself  were 
the  only  <diildren  and  heirs  at  law  of  John 
Sossell,  deceased. 

FlaintUTs  title  is  deralgned  as  follows: 
Cnited  States  to  Caiarles  Pelfresne,  patent, 
lated  Se];>tembOT  1,  1869.  Charles  Pelfresne 
o  John  Bussell,  deed,  dated  June  10,  1858 ; 
"ecorded.  April  6,  1859;  re-recorded  October 
19,  1878.  Charles  Pelfresne  to  John  Simp- 
on,  deed,  dated  November  16, 1872 ;  recorded 
Iprll  24.  1873.  J(dui  Simpson  to  Nathan  T. 
*orter,  deed,  dated  June  8,  1873,  recorded. 
[Qtan  RosmQ  and  Nathan  T.  Porter  to  EL  B, 


Sankey  and  Ei.  Li.  Foote,  sheriffs  deed,  dated 
April  6,  1892;  recorded.  £1  B.  Sankey  and 
B.  L.  Foote  to  M.  L.  Organ,  deed,  dated  July 
9,  1908;  recorded,  April  18,  1909.  John  Rus- 
sell, unknown  heirs  of  John  Russell,  deceas- 
ed. EYank  C.  Russell,  David  M.  Bunnell,  Na- 
than T.  Porter,  £1  B,  Sankey,  and  B.  L.  Foote 
to  M.  L.  Organ,  sherilTs  deed  for  taxes,  dat- 
ed April  5,  1908;  recorded  August  6,  1908. 
M.  L.  Organ  to  J.  B.  Organ,  deed,  dated  April 
29, 1906 ;  recorded  S^tember  6, 1908. 

It  is  undisputed  that  John  Russell  died  in 
1860.  The  first  tax  deed  therefore  to  Sankey 
and  EV>ote  is  void  on  account  of  Russell's 
death.  When  the  land  was  sold  for  taxes  in 
1908,  the  following  parties  were  defendants 
In  the  tax  suit:  John  RusseU,  nnknown  heirs 
of  John  RnsseU,  deceased,  Frank  O.  Russell, 
David  M.  Bannell,  Nathan  T.  Porter,  EX  B. 
Sankey,  and  B.  L.  Foote.  The  regularity  of 
the  petition  in  said  last-named  case,  ,the 
order  of  publicatlou  and  sale  of  the  land 
aforesaid  is  not  questioned,  bat  the  Judg- 
ment up<m  which  the  sale  is  based  is  assail- 
ed, because  it  is  against  John  Russell,  the  un- 
known heirs  of  Jobn  Russell,  deceased,  and 
David  M.  Bunnell.  The  sherUTs  deed  under 
the  judgment  of  1908  shows  that  only  lots  2 
and  3  of  the  northeast  qtiarter  of  section  4, 
township  34,  range  2  west, .was  sold  to  Mar- 
tha L.  Organ, 

The  court  below  found  the  issues  for  plain- 
tUT  and  decreed  that  he  was  the  owner  of  the 
land  in  controversy,  bat  through  oversight  it 
is  described  as  being  in  section  S,  wh»i  it 
should  read  section  4.  The  tnstrnction  given 
by  the  court  of  its  own  motion,  and  the  two 
instructions  asked  by  defendants  and  refused 
by  the  court,  will  be  considered  in  the  (%>in- 
ioa 

Defendants  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  cause  duly  lap- 
pealed  to  this  court. 

O.  0.  Dalton  and  R.  L.  Horseman,  both  of 
Salem,  and  C.  M.  Buford,  of  Ellington,  for 
appellants.  Wm.  P.  E^lmer,  of  Salem,  for  re- 
spondent 

RAIIiST,  O.  (after  stating  the  facts  as 
above).  [1]  On  June  1,  1858,  Charles  Pel- 
fresne entered  the  land  in  controversy,  at  the 
government  land  o£Bce  in  Jackson,  Mo.,  and 
received  a  patent  from  the  United  States 
therefor  on  September  1,  1859.  On  June  10. 
1858,  he  conveyed  said  land  by  warranty  deed 
to  John  RusseU.  The  last-mentioned  convey- 
ance was  recorded  in  the  office  of  the  re- 
corder of  deeds  in  Pent  county  aforesaid  on 
AprU  5,  1859.  The  records  of  said  county 
were  destroyed  by  fire  in  1866,  but  the  record- 
ing of  Russell's  deed  from  Pelfresne  imparted 
notice  to  subsequent  purchasers,  nothwith- 
standing  the  destruction  of  the  records  of 
said  county.  Section  2419,  R.  S.  1889;  sec- 
tion 692,  R.  S.  1879;  section  25,  G.  S.  1865, 
p.  447 :  secUon  41,  R.  S.  1855,  p.  364 ;  Crane 
T.  Danteion,  98  Mo.  667,  12  S.  W.  261 ;   Geer 
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V.  Missonrt  lyQmber  &  Mining  Co.,  134  Mo. 
85,  92,  34  S.  W.  1099,  68  Am.  St  Rep.  489; 
Weir  V.  Cordz-Flsher  Lumber  Co.,  186  Mo. 
388,  loc.  dt.  395,  85  S.  W.  341 ;  Williams  v. 
Butterfleld,  214  Mo.  412,  420,  114  S.  W.  13. 

[2]  The  patent  aforesaid  was  not  recorded 
in  Dent  county,  but  was  duly  recorded  at  the 
General  Land  Ot&ce  in  Washington,  D.  C 
at  the  time  it  was  Issued  in  1859.  There  is 
no  provision  In  our  statute  which  requires  a 
patent  from  the  United  States  to  be  recorded 
in  the  county  where  the  land  lies,  Wilcox 
V.  Phillips,  260  Mo.  loc.  dt.  680,  109  S.  W. 
55;  Mosher  v.  Bacon,  229  Mo.  loc.  clt  358, 
129  S.  W.  680,  and  following;  2  Jones  on 
Real  Property,  $S  1377,  1378. 

Pelfresne  conveyed  the  land  In  controversy 
to  John  Simpson,  by  warranty  deed,  Novem- 
ber 13,  1872,  and  said  deed  was  recorded  in 
Dent  county,  April  23,  1873.  The  deed  from 
Pelfresne  to  Russell  was  re-recorded  in  said 
county  October  19, 1878.  It  appears  from  the 
evidence  that  the  above  patent  was  found 
with  the  papers  of  John  Russell,  who  died  in 
1860. 

There  is  nothing  in  the  record  to  indicate 
that  Simpson  paid  a  valuable  consideration 
for  the  land,  nor  does  it  appear  therefrom 
that  ho  was  not  aware  of  the  deed  made  by 
Pelfresne  to  Russell  before  the  patent  was 
issued.  The  record,  however,  shows  that  Rns- 
sejl  received  from  Pelfresne  a  warranty  deed 
for  the  land  in  controversy,  on  June  10,  1858, 
and  recorded  the  same  in  Dent  county,  Mo., 
on  April  5,  1859.  John  Russell,  by  virtue  of 
said  last-mentioned  deed,  became  the  absolute 
owner  of  the  after-acquired  title  of  Pelfresne. 
Wood  V.  Smith,  193  Mo.  484,  91  S.  W.  85; 
Hammond  v.  Johnston,  93  Mo.  loc.  clt.  213, 
6  S.  W.  83 ;  Callahan  v.  Davis,  90  Mo.  78,  2 
S.  W.  216;  Waters  v.  Bush,  42  Iowa,  265; 
32  Qya  10S7,  note  87 ;  32  Cyc.  1080  (k). 

We  accordingly  hold  that  John  Simpson  ac- 
quired no  title  to  the  land  in  suit  through 
his  deed  from  Pelfresne  supra,  and  that  John 
Russell,  through  his  warranty  deed  from 
said  Pelfresne,  became  the  absolute  owner  of 
the  land  in  controversy. 

[3]  II.  The  tax  judgment  rendered  on  Oc- 
tober 9,  1891,  against  John  Russell  and  Na- 
than T.  Porter,  and  the  sheriff's  deed  to  B. 
B.  Sankey  and  E.  L.  Foote,  under  said  Judg- 
ment, conveyed  no  title  to  above  land,  for 
the  reason  that  John  Russell  died  before  said 
tax  suit  was  commenced,  and  Nathan  T.  Por- 
ter acquired  no  title  from  John  Simpscm,  as 
the  latter  bad  none  to  convey.  The  court 
committed  error,  therefore.  In  admitting  as 
evidence  the  deed  from  Simpson  to  Porter, 
and  the  sherUTs  deed  to  Sankey  and  Foote. 

III.  On  November  80, 1907,  the  circuit  court 
of  Dent  county.  Mo.  rendered  a  tax  Judgment 
for  about  $7.22  and  costs,  on  an  order  of  pub- 
lication against  John  Russell,  unknown  heirs 
of  John  Russell,  deceased,  Frank  C.  Russell, 
David  M.  Bunnell,  Nathan  T.  Porter,  B.  B. 
Sankey,  and  B.  Li  Foote.  Special  execution 
was  issued  on  said  Judgment  and  the  iHierUt 


of  said  county  sold  part  at  the  land  In  ooo- 
troversy  to  Martha  L.  Organ,  to  wit:  Lots  2 
and  3  of  the  northeast  quarter  of  section  4, 
township  34,  range  2  west.  In  Dent  county. 
Mo.,  for  the  sum  of  $40.  It  appears  from  the 
above  deed  that  lots  2  and  3  of  the  north- 
west quarter  of  section  4,  township  34,  range 
2  west,  was  not  sold  by  the  sheriff.  John 
Russell  having  died  In  1860,  the  proceedings 
against  him  are  void. 

[4]  We  have  heretofore  held  that  E.  B. 
Sankey,  B.  L.  Foote,  and  Nathan  T.  Porter 
had  no  Interest  in,  or  title  to,  any  of  the 
land  in  ccmtroversy.  The  order  of  publica- 
tion. Judgment,  and  sale  running  against 
David  M.  Bunnell  did  not  pass  the  title  of 
Daniel  M.  Bunnell  to  his  undivided  two-nintha 
interest  in  said  land.  This  leaves  the  remain- 
ing question  as  to  whether  the  proceedings 
against  the  unknown  heirs  of  John  Russell, 
deceased,  and  Frank  C.  Russell,  were  suffi- 
cient to  pass  the  remaining  title  or  interest 
of  Mary  T.  Bunnell  and  Leslie  O.  Bunnell,  In 
and  to  said  lots  2  and  3  of  the  northeast 
quarter  of  section  4,  town^ilp  34,  range  2 
west. 

lY.  Having  heretofore  reached  the  condn- 
slon  that  John  Rusaell  became  the  owner  of 
the  real  estate  in  controversy,  that  the  first 
tax  Judgment  of  1891  and  the  sheriffs  deed 
thereunder  were  void  as  to  Russell's  heirs, 
that  lots  2  and  3  of  the  northwest  quarter  of 
section  4,  township  34,  range  2  west,  were 
not  sold  by  the  sheriff  as  shown  by  his  deed 
in  1908,  to  Martha  L.  Organ,  it  leaves  the 
title  to  the  land  latt  named  in  the  defendants 
as  absolute  owners  in  fee  simple. 

V.  As  the  tax  Judgment  of  1907  ran  against 
David  M.  Bunnell,  and  not  against  Daniel  M. 
Bunnell,  and  as  the  sheriff's  deed  simply  pur- 
ported to  convey  the  interest  of  David  M. 
Bunnell  in  lots  2  and  3  of  the  northeast  quar- 
ter of  section  4,  township  34,  range  2  west, 
the  defendants  have  succeeded  to  the  rights 
of  said  Daniel  M.  Bunnell,  and  are  entitled 
to  the  undivided  two-ninths  of  said  last-de- 
scribed land,  and  hold  the  same  in  tea  sim- 
ple. 

The  tax  sale  of  1908  was  based  upon 
an  order  of  publication  running  against  the 
defendants  therein  named  as  follows:  John 
Russell,  unknown  heirs  of  John  Russell,  de- 
ceased, Nathan  T.  Porter,  B.  B.  Sankey.  and 
E.  L.  Foote.  Proof  of  publication  having 
been  made.  Judgment  was  rendered  by  de- 
fault against  said  defendants  on  November 
30,  1907,  and  the  land  in  controversy  charg- 
ed with  the  payment  of  the  taxes  due  there- 
on for  1905,  amounting  to  $7.22;  and  also 
costs  taxes  ta  said  cause,  for  the  snna  of 
$20.38. 

On  April  22,  1908,  the  sheriff  of  Dent  coun- 
ty. Ma,  sold  lots  2  and  3  of  the  northeast 
quarter  of  section  4,  township  34,  of  range 
2  west,  located  in  said  county,  to  Martha  It. 
Organ,  for  the  expressed  consideration  of 
$40,  and  executed  to  her  a  sheriff's  deed  tor 
above  land.    It  does  not  appear  from  said 
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sheiUTs  deed  that  lots  2  and  3  <rf  the  north- 
west quarter  of  section  4,  township  31,  range 
2  west,  In  said  county,  were  sold  by  the  sher- 
iff, or  conveyed  by  the  deed  aforesaid. 

We  are  ccmfronted  with  the  question,  as 
to  whether  the  tax  Judgment  of  1907  supra, 
was  Told,  on  account  of  It  having  been  ren- 
dered against  John  Russell  and  the  unknown 
helts  of  John  Bussell,  deceased,  etc.  As  here- 
tofore held,  the  Judgment  and  proceedings 
against  Jobn  Russell,  who  died  In  1880,  are 
void.  No  personal  Judgment  was  rendered 
against  any  of  above-named  defendants,  nor 
did  the  sheriff  attempt  to  sell  the  interest  of 
either  defendant  In  the  land  Involved  here. 
On  the  contrary,  a  Judgment  In  rem  was  tak- 
en, and  the  land  in  controversy  charged  with 
the  payment  of  the  delinquent  taxes  for  the 
jear  1905.  The  sheriff's  deed  simply  under- 
took to  past  the  title  to  lot*  t  and  S  of  the 
northeast  quarter  of  section  4t  totonship  S4, 
range  2  west,  in  said  county. 

[5]  Where  personal  service  cannot  be  had 
npc<n  a  defendant,  and  where  his  residence 
la  unknown,  a  proceeding  by  publication  is 
anthorlzed  by  law,  In  order  to  charge  his 
laod  with  the  payment  of  taxes.  Presumably 
the  heirs  of  John  Russtil  knew  the  latter 
had  died  In  1800.  If,  thertfore,  the  heirs  of 
John  Rnsstil  had  seen  the  above  publication 
as  printed,  they  would  have  known  at  once, 
their  ancestor  being  dead,  that  the  purpose 
of  said  publication,  was  to  impart  notice  to 
tbem  that  the  c(Aector  was  moving  to  have 
the  land  in  controversy  subjected  to  the  pay- 
meit  of  the  delinquent  taxes  for  the  year 
1905i.  Ttkey  could  not  have  been  misled  by  th6 
Insertion  <^  John  Russell's  name  In  said  pub- 
lication, for  the  obvious  reason  that  they 
would  have  known,  had  they  seen  the  pub- 
Ucaticm,  that  he  had  been  dead  for  many 
years.  The  publication  and  proceedings 
tliere<Ri  being  void  as  to  John  Russell,  the 
service  by  publication  should  be  treated  as 
though  John  Russell's  name  bad  been  omit- 
ted therefrom. 

We  have  heretofore  held  that  Nathan  T. 
Porter,  E.  B.  Sankey,  and  10.  U  Foote  had  no 
title  to,  nor  interest  in,  any  of  the  land  in 
Utle^ation  here.  The  publication  having  been 
made  against  David  M.  Bunnell,  when  Daniel 
U.  Bunnell  was  the  legal  owner  of  two-ninths 
of  all  the  real  estate  in  controversy,  the  tax 
deed  aforesaid,  did  not  pass  the  title  of  said 
Daniel  M.  Bunnell  to  any  part  of  the  land 
Involved  in  this  proceeding. 

We  therefore  hold  that  the  tax  Judgment 
ot  1907  supra,  against  the  unknown  heirs  of 
lobn  Russell,  deceased,  is  valid,  and  that 
the  sherilTs  deed  aforesaid  conveyed  to 
Martha  L.  Organ  the  undivided  seven-ninths 
Interest  in  and  to  lots  2  and  3  of  the  north- 
east quarter  of  section  4,  township  34,  range 
2  west,  situate  in  Dent  county  aforesaid. 

VI.  On  the  facts  disposed  by  the  record, 
we  have  reached  the  conclusion  that  plaintiff 
)8  the  abstdute  owner  of  the  undivided  seven- 


ninths  of  lota  2  and  S  of  the  northeast  quar- 
ter of  section  4,  of  township  84,  range  2  west, 
situate  In  Dent  county.  Mo. ;  that  defendants 
are  the  absolute  owners  of  lots  2  and  3  ot 
the  northwest  quarter  of  the  section,  town- 
ship, and  range  aforesaid,  and  are  the  abso- 
lute owners  of  the  undivided  two-ninths  of 
lots  2  and  3  of  the  northeast  quarter  of  sec- 
tion 4  aforesaid. 

The  court  below,  having  tried  the  case  up- 
on a  theory,  inconsistent  with  the  conclu- 
sions above  bidicated,  we  hereby  reverse  and 
remand  the  cause,  with  directions  to  the  trial 
court  to  set  aside  its  Judgment  rendered  in 
favor  of  plaintiff,  and  to  enter  a  Judgment 
defining  the  respective  rights,  interests,  and 
titles  of  the  parties  aforesaid,  in  and  to  the 
land  in  controveny,  as  above  indicated  In 
this  paragraph. 

BROWN,  C,  concurs. 

PluR  CURIAM.  The  foregoing  otdidoo  of 
RAIUfiY,  O.,  is  adq[>ted  as  the  opinion  of  the 
court.    All  concur. 


MBYBR  V.  BOBB.     (No.  18789.) 

(Supreme  Court  of  Missouri,  Division  Now  2. 
Feb.  15,  1916.  Motions  for  Rehearing  and  to 
Transfer  to  Court  in  Banc  Denied  March  31, 
191&) 

1.  Appeal  and  Bbhob  «=»1198  —  Remand — 
Mandate— DisCBxnoN  of  Trial  Goubt. 

Where  a  case  is  remanded  to  the  trial  court, 
with  specific  directions  to  enter  a  certain  judg- 
ment, the  trial  court  has  no  discretion,  but  must 
comply  with  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4668;  Dec.  Dig.  «=»U»a] 

2.  Appeal  and  Bbbob  «=»1096(1)— Scope  of 
Reyiew- Pabtioulab  Pboceedinos. 

On  appeal  from  an  order  denying  new 
trial,  after  entry  of  judgment  In  obedience  to 
the  mandate  of  the  appellate  court  specifically 
requiring  a  certain  judgment  to  be  entered,  the 
only  question  for  review  is  whether  the  man- 
date was  complied  with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  1177,  4353,  4367;  De&  Dig. 
®=>1096(1).] 

Appeal  from  8t  Louis  Circuit  Court;  Leo 
8.  Rasstenr.  Judge. 

Action  by  Alfred  O.  F.  Meyer  against  Clara 
P.  Bobb.  From  an  order  denying  new  trial, 
the  defendant  appeals.    AflBnned. 

This  is  an  appeal  from  the  action  of  the 
circuit  court  of  the  dty  of  St  Louis  in  en- 
tering Judgment  in  favor  of  the  plaintiff  in 
conformity  with  the  mandate  of  the  St  Louis 
Court  of  Appeals  in  said  cause.  The  history 
of  this  case,  as  we  gather  it  from  the  briefs 
and  record,  is  as  follows: 

The  suit  was  originally  instituted  In  the 
circuit  court  of  the  cit^  of  St  luxaia  to  re- 
cover upon  certain  special  tax  bills  wbidi 
had  been  Issued  by  the  dty  of  St  Louis 
against  defendant's  property.    Trial  was  had 
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In  tbe  circuit  conrt,  resulting  In  a  judgment 
in  favor  of  the  defendant.  Thereupon  plain- 
tiff was  granted  an  appeal  to  the  St.  Louis 
Court  of  Appeals.  The  St.  Louis  Court  of 
Appeals  transferred  the  case  to  this  court, 
on  the  ground  that  the  title  to  real  estate 
was  Involved.  The  appellant  (on  that  appeal) 
filed  a  motion  Ih  this  court,  asking  that  the 
case  be  remanded  to  the  Court  of  Appeals. 
This  motion  was  sustained,  and  the  cause 
was  remanded  to  the  St  Loul^  Court  of  Ap- 
peals, where  an  opinion  was  delivered  (Mey- 
er V.  Bobb,  185  Mo.  App.  686,  171  S.  W.  600) 
reversing  the  Judgment  below  and  remanding 
the  cause,  with  directions  to  the  circuit  court 
to  enter  Judgment  in  favor  of  the  plaintiff. 
After  the  decision  by  the  St.  Louis  Court  of 
Appeals,  the  defendant  Bobb  applied  to  this 
court  for  a  writ  of  certiorari  for  the  purpose 
of  reviewing  and  correcting  the  decision  of 
the  Court  of  Appeals.  This  application  was 
denied  by  this  court  on  January  22,  1915. 
On  January  28,  1915,  the  respective  parties 
appeared  in  the  circuit  conrt  of  the  dty  of 
St  Louis,  in  which  court  the  mandate  of  the 
Court  of  Appeals  had  been  filed,  and  plain- 
tiff then  moved  the  court  to  render  Judgment 
in  his  favor  in  compliance  with  the  mandate 
of  the  Court  of  Appeals.  The  court  sustain- 
ed this  motion  and  entered  Judgment  In  favor 
of  the  plaintiff  in  strict  compliance  with  said 
mandate.  Thereupon  the  defendant  (appel- 
lant here)  filed  a  motion  for  a  new  trial. 

The  principal  grounds  for  a  new  trial, 
contained  in  the  moticoi,  were  In  substance 
as  follows:  That  the  ordinance  authorizing 
the  Issuance  of  snld  tax  bills  and  the  Judg- 
ment herein  permitted  the  taking  of  defend- 
ant's property  for  public  use  in  violation  of 
sections  20  and  21  of  article  2  of  the  Con- 
stitution of  Missouri;  that  said  ordinance 
and  Judgment  herein  deprived  defendant  of 
her  property  without  due  process  of  law, 
contrary  to  section  1.  art.  14,  of  the  Amend- 
ments of  the  Constitution  of  the  United 
States  and  contrary  to  section  80,  art  2, 
of  the  Constitution  of  Missouri;  that  the 
St.  Louis  Court  of  Ax>peals,  in  directing 
Judgment  against  defendant,  deprived  de- 
fendant of  a  trial  by  Jury,  and  violated  the 
amendment  of  1884  of  article  6  of  the  Con- 
BtitaUon  of  Missouri,  as  well  as  section  28, 
art  2,  of  said  Constitution;  that  the  Judg- 
ment directed  by  said  Court  of  Appeals  is 
In  excess  of  the  amount  asked  for  in  the  peti- 
tion ;  that  the  action  of  the  Court  of  Appeals 
denied  defendant  the  equal  protection  of  the 
law,  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  The  motion  for  new  trial  was  over- 
ruled, and  defendant  perfected  an  appeal 
to  this  court 

T.  J.  Rowe,  ThoB.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellant.  Hick- 
man P.  Rodgera  and  Scbulenburg  ft  Diehm, 
all  of  St  Louis,  for  respondent  i 


WILLIAMS,  C.  (after  stating  the  farts  as 
above).  It  is  not  contended  that  the  cir- 
cuit court  failed  In  any  manner  to  follow  the 
directions  contained  In  the  mandate  of  the 
Court  of  Appeals  to  enter  Judgment  for  the 
plaintiff,  but  It  appears  to  be  admitted  that 
the  drciilt  court  compiled  strictly  vrlth  the 
directions  of  said  mandate  in  entering  the 
Judgment  from  which  the  present  appeal  waa 
taken. 

[1]  It  is  wdl  settled  that  when  a  cause  is 
remanded  to  the  trial  court  with  specific 
directions  to  enter  a  certain  Judgment,  the 
trial  court  has  no  discretion  In  the  matter, 
but  must  comply  with  the  mandate.  Bees 
V.  McDanlel,  131  Mo.  681,  33  S.  W.  178 ;  State 
ex  rel.  v.  Edwards,  144  Ma  467,  46  8.  W. 
160;  Scullln  v.  RaUroad,  192  Mo.  1,  loc.  dt 
6,  90  S.  W.  1028;  Keaton  v.  Jorndt  259  Mo. 
179,  loc.  dt  190,  168  S.  W.  784.  The  rule 
here  applicable  was  quoted  In  Scullln  v. 
Railroad,  supra,  as  follows: 

"When  a  cause  has  been  remanded,  with  spe- 
cial directions,  it  is  out  of  the  power  of  tbe 
court  receiving  such  directions  to  op«i  tbe 
cause  and  have  a  mew  triaL  Tbe  mandate  iu 
such  case  ia  in  the  nature  of  a  special  power 
of  attorney.  By  it  authority  and  jurisdiction 
are  granted  to  tbe  lower  court  to  take  sndi  steps 
as  are  *  *  •  necessary  to  carry  the  mandate 
into  execution.  It  has  no  power  to  enter  anj 
other  judgment,  or  to  consider  or  determine  oth- 
er matters  not  included  in  the  duty  of  entering 
the  judgment  as  directed." 

[2]  The  foregoing  rule  being  correct  it 
necessarily  follows  that  the  appellate  re- 
view In  appeals  like  the  present  should  be 
limited  to  the  question  of  whether  or  not  tbe 
trial  conrt  did  foUow  the  directions  of  the 
mandate,  and  we  are  therefore  not  permitted 
to  enter  into  a  discussion  of  the  many  con- 
stitutional questions  sou^t  to  be  raised  by 
appellant  Since  it  appears  from  the  record 
that  the  trial  court  entered  the  Judgment 
In  strict  compliance  with  the  mandate.  It 
follows  that  the  Judgment  should  be  af- 
firmed. 

It  Is  so  ordered. 

ROT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  la  adopted  as  the  opinion 
of  the  court    All  tbe  Judges  concur. 


STATE  V.  OTHIOK.     (Nfc  192781) 

(Supreme  Court  of  Missouri,  Division  Na  1. 

Feb.  15,  1918.     Rehearing  Denied 

March  81, 1916.) 

1.  Lakceht  4s»27— PaxsoNS  Liabi^b— Cbiues 
CoiuciTTKD   m  ExsounoN  or  a  Coioioit 

SCBEIUC. 

Where,  in  furtherance  of  a  conspiracy  be- 
tween the  defendant  and  A.  and  O.  that  they 
were  to  steal  automobiles  and  deliver  them  to 
the  defendant  to  be  sold,  and  the  proceeds  di- 
vided, A.  and  G.  did  steal  the  car  in  question, 
although  It  was  not  specified  as  a  car  to  be 
stolen,  the  defendant  is  responsible  criminally 
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88  if  he  had  personally  and  directly  participated 
in  the  theft,  since,  if  a  person  combines  with 
others  to  accomplish  an  illegal  purpose,  he  is 
legally  responsible  for  everything  done  by  his 
ounfcderates  which  follows  incidentally  in  ex- 
ecution of  the  common  design. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  55-57 ;    Dec.  Dig.  «=»27.] 

Z  CsnaifAZ.  IiA.w  «=»864(6)  —  Monoir  tob 

New    TSIAI.    —    InDXFINITI    STATKltSNT    OF 

Gbounos. 
Where  the  record  did  not  show  that  any  of 
the  instructions  given  were  asked  for  by  the 
state,  an  assignment  of  error  in  a  motion  for 
new  trial  that  the  court  erred  in  giving  improp- 
er iostrnctions  asked  for  on  the  part  of  the 
stste  over  the  objection  of  the  defendant,  which 
does  not  designate  which  instruction  is  er- 
roneous, or  undertake  to  state  that  each  Instmc- 
tion  given  was  erroneous,  is  insufficient  as  too 
irdefinite  to  raise  a  question  for  appellate  re- 
view. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Uw.  Dec.  Dig.  «=>964(B).) 

3.  Crdonai.  Law  €=»372(5)— Other  OrraNa- 

«8— Con  bpisact. 

In  a  prosecution  for  larceny  of  an  automo- 
bile, evidence  of  the  theft  of  otner  automobiles 
in  furtherance  of  a  conspiracy  between  the  de- 
fendant and  two  others  that  they  should  steal 
automobiles  and  bring  them  to  the  defendant  to 
be  sold  vrae  admissible  as  part  of  a  common 
scheme  or  plan  for  the  commission  of  two  or 
more  crimes  so  related  to  each  other  that  the 
proof  of  one  tends  to  establish  the  other. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Uw,  Dec.  Dig.  «=>372(6).] 

Api)eal  from  Criminal  Court,  Jackson  Conn- 
ty;   Ralph  S.  Latshaw,  Judge. 

George  Othlck  was  coavicted  of  larceny, 
and  be  appeals.   Afflrmed. 

Upon  an  information  charging  blm  with 
the  Iflrceny  of  an  automobile  valued  at  $500, 
defendant  was  tried  in  the  criminal  court  of 
Jackson  coonty,  found  guilty,  and  his  punish- 
ment assessed  at  two  years  in  the  peniten- 
tiary. In  the  information  the  defendant  was 
charged  jointly  with  Charles  W.  Glppner  and 
Alfred  W.  Adt,  but  upon  api^catlon  was 
granted  a  severance.  It  appears  that  his 
codefendonts,  prior  to  the  trial  of  defend- 
ant, had  pleaded  guilty,  been  sentenced  and 
paroled,  and  were  used  by  the  state  as  wit- 
nesses against  the  defendant. 

The  evidence  upon  the  part  of  the  state 
taids  to  establish  the  following  facts:  On 
the  night  of  October  11,  1914,  a  Ford  auto- 
mobile, belonging  to  Leo  Moyer,  was  stolen 
from  the  comer  of  Eighteenth  and  Cherry 
streets,  Kansas  City,  Mo.  Two  days  later  the 
automobile  was  found  by  the  police  at  Forty- 
Eighth  street  and  Blue,  In  Kansas  City,  Mo., 
in  the  possession  of  Adt,  Glppner,  and  the  de- 
fendant. The  car  was  In  a  dismantled  condi- 
tion; In  fact,  two  cars  were  found  In  the 
possession  of  these  men,  and  they  were  In 
the  act  of  taking  the  pieces  from  one  car  and 
placing  them  up<»i  the  other  car  when  the 
offloers  came  upon  them.  At  sight  of  the  of- 
ficers defendant  started  to  run,  but  was 
captured  after  a  shot  was  flied  by  one  of  the 
policemen. 


Witness  Adt  testified  that  he  had  known 
defendant  about  three  months,  and  had' 
known  Glppner  several  years;  that  three 
or  four  months  before  this  occurrence  he  met 
defendant,  through  Glppner,  and  defendant 
made  several  proposals  to  Adt,  In  which  be 
proposed  that  Adt  and  Gippner  go  out  and 
steal  automobiles  and  bring  them  to  defend- 
ant, and  that  they  would  divide  the  proceeds 
of  the  sale.  The  witness  at  first  refused 
to  be  Interested  In  defendant's  proposition, 
but,  after  being  approached  by  defendant  on 
many  occasions,  he  finally  consented  and  Adt 
and  Glppner,  In  pursuance  to  said  agreement, 
first  stole  an  automobile  from  a  man  by  the 
name  of  Brlghtwell  at  Grandvlew.  This  car 
was  delivered  by  them-  to  the  defendant 
about  11  o'clock  at  night.  Later  the  wit- 
ness and  "Glppner  stole  a  car  at  Topeka, 
Kan.,  belonging  to  one  Holmes.  They 
brought  this  car  to  Kansas  City  and  took 
It  out  to  a  cottage  at  Forty-Eighth  and  Drury 
streets  which  Adt  and  Glppner  had  rented 
and  where  they  were  "baching."  It  appears 
that  defendant  had  been  arrested  a  short 
time  after  he  received  the  first  car,  and  be 
Insisted  that  the  witness  and  Glppner  steal 
another  car  so  that  he  could  raise  money 
to  defend  his  case.  It  was  In  compliance 
with  this  request  that  they  stole  the  car  tn 
Topeka,  Kan.  After  this  car  was  stolen  de- 
fendant went  out  to  the  cottage  where  the 
witness  was  living  and  suggested  to  Adt  and 
Glppner  that  they  steal  another  machine  so 
that  he  could  change  the  parts  and  sell  them. 
On  this  same  day  Adt  and'  Glppner  went 
down  town  In  Kansas  City,  and  about  11 
o'clodc  at  night  stole  the  Moyer  car  (the  one 
Involved  In  this  prosecution).  They  took 
the  car  out  to  the  cottage,  and  the  next  day 
the  defendant  came  out  to  the  cottage,  and 
was  engaged  In  this  work  of  changing  the 
parts  when  apprehended  by  the  police.  The 
testimony  of  Glppner  corroborates  that  of 
Adt  Mr.  Moyer,  the  owner  of  the  car. 
Identified  the  car  as  belonging  to  him. 

The  evidence  upon  the  part  of  the  de- 
fendant tended  to  show  that  he  resided  with 
his  parents,  and  that  he  had  established  an 
automobile  repair  shop  In  the  rear  of  the 
place  In  which  his  father  lived.  Defendant's 
mother  testified  that  the  car  brought  to  her 
home  on  September  16th  by  Adt  and  Glppner 
(this  was  the  Brlghtwell  car)  was  the  first 
car  that  had  been  brought  to  her  son  for 
repairs.  Defendant  testified  In  his  own  be- 
half that  he  had  known  Adt  about  five 
months,  and  met  him  through  Glppner;  that 
he  had  known  Glppner  for  several  years; 
that  after  meeting  Adt  he  next  saw  him 
when  Adt  and  Glppner  brought  an  automo- 
bile to  bis  boose  to  be  repaired.  He  denied 
that  he  had  made  the  proposition  to  Adt  and 
Glppner  that  they  steal  automobiles  and 
bring  them  to  him  and  let  him  sell  them,  and 
that.  he.  had  no  idea  that  the  first  oar  brought 
to  him  by  Adt  and  Glppner  was  a  stolen  car. 
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It  appears  tnm  his  crosa-examlnatlon, 
however,  that  hefore  he  was  apprehended  by 
the  police  while  In  the  act  of  changtog  the 
Uoyer  car,  out  at  the  cottage  of  Adt  and 
Olppner,  he  had  snffldeat  Information  to 
cause  him  to  beUere  that  the  first  car  that 
Glppner  and  Adt  brought  to  him  was  a  stolen 
car. 

Philip  D.  Clear,  of  Kansas  City,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.  (Lewis  H. 
Cook,  of  Jefferson  City,  of  counsel),  for  the 
State. 

WILLIAMS,  a  (after  stating  the  facts  as 
abore).  I.  Appellant  contends  that  the  evi- 
dence is  Insufficient  to  sui^>ort  the  verdict 
In  support  of  the  above  contention  it  Is  in- 
sisted thal^  even  though  defendant  entered 
into  a  conspiracy  with  Adt  and  Glppner 
whereby  they  were  to  steal  automobiles  gen- 
erally and  bring  them  to  defendant  to  be  by 
him  sold,  and  the  proceeds  divided  among 
the  three,  yet,  since  the  defendant  was  not 
present  and  directly  participating  in  the  theft 
of  the  Moyer  car,  and  since  the  Koyer  car 
bad  not  been  specified  by  the  three  conspira- 
tors as  a  car  to  be  stolen,  the  defendant 
should  not  be  held  guUty  of  the  larceny  of 
that  specific  car. 

[1]  We  are  unable  to  agree  with  this  con- 
tention. It  appears  that  defendant,  together 
with  Adt  and  Glppner,  entered  into  a  con- 
spiracy, the  common  purpose  or  design  of 
which  was  that  Adt  and  Glppner  were  to  go 
out  and  steal  automobiles  and  deliver  them 
to  defendant  to  be  by  him  sold,  and  the  pro- 
ceeds of  the  sale  divided  among  the  three. 
In  furtherance  of  this  common  purpose  Adt 
and  Glppner  did  steal  the  Moyer  car  mention- 
ed in  the  information,  and,  even  though  this 
particular  car  was  not  specified  by  the  three 
conspirators  as  a  car  to  be  stolen,  yet  the 
defendant  Is  just  as  accountable  criminally 
as  if  he  had  been  personally  present  and  di- 
rectly participating  in  the  theft  The  correct 
rule  here  applicable  Is  stated  in  1  B.  C.  L, 
133,  as  follows: 

"There  can  be  no  doubt  of  the  general  role  of 
law  that  a  person  engaged  in  the  commission  of 
an  unlawful  act  is  legally  responsible  for  all  the 
congequences  which  may  naturally  or  neces- 
sarily flow  from  it,  and  that,  if  be  combines  and 
confederates  with  others  to  accomplish  an  il- 
legal purpose,  he  is  liable  criminaliter  for  every- 
thing done  by  his  confederates  which  follows  in- 
cidently  in  the  execution  of  the  common  de- 
sign, as  one  of  its  probable  and  natural  conse- 
quences, even  though  it  was  not  intended  as  a 
part  of  the  original  design  or  common  plan." 

To  the  same  efTect  is  the  case  of  State  v. 
Darling,  216  Mo.  450,  115  S.  W.  1002,  23  L. 
E.  A.  (N.  S.)  272, 129  Am.  St.  Rep.  626,  where- 
in the  above-mentioned  rule  is  fully  discussed 
and  authoritieo  cHed.  Further  discussion 
here  is  therefore  rendered  unnecessary. 

[2]  U.  The  only  reference  in  the  motion 
for  a  new  trial  alleging  error  in  the  giving  of 
iDstructiODs  is  the  following: 


'The  court  erred  In  giving  improper  instmc- 
tioDs  asked  on  the  part  of  the  state  over  the  ob- 
jection of  defendant." 

It  does  not  appear  from  the  record  in  this 
case  that  any  of  the  given  instructions  were 
asked  for  on  behalf  of  the  state.  Further- 
more, the  assignment  does  not  designate 
which  instmctlon  Is  erronedos;  neither  does 
it  undertake  to  say  that  each  Instmctlai 
given  was  erroneous.  Under  the  rule  an- 
nounced in  the  recent  case  of  State  v.  Mo- 
Brien,  265  Mo.  594,  loc.  cit.  604,  605,  178  & 
W.  489,  the  foregoing  statement  in  the  mo- 
titm  for  a  new  trial  is  too  indefinite  to  raise 
a  question  for  appellate  review. 

[3]  III.  Appellant  contends  that  the  court 
erred  in  admitting  over  his  objection  the  evi- 
dence as  to  the  larceny  of  the  Brlghtwell 
and  Holmes  automobiles.  We  are  unable  to 
agree  with  this  contention.  From  the  evi- 
dence it  appears  that  the  theft  of  these  cars 
was  but  part  of  the  "common  scheme  or  plan 
embracing  the  commission  of  two  or  more 
crimes,  so  related  to  each  other  that  proof 
of  one  tends  to  establish  the  other."  The 
evidence  therefore  waS  dearly  admissible. 
State  V.  Bailey,  190  Mo.  267,  loc.  <dt  280,  88 
S.  W.  733;  State  v.  Hyde,  234  Mo.  200,  loc. 
at  226,  136  S.  W.  816,  Ann.  Gas.  1912D,  19L 

The  Judgment  Is  affirmed. 

ROY,  C,  concurs. 

PER  CURIAM,  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 
the  court.    All  of  the  Judges  concur. 


SCHROEDEK  et  aL  v.  EDWARDS  et  al.  (two 
cases).    (Nos.  17270,  17271.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Jan.  6,  1916.  On  Motion  to  Modify,  Feb.  15, 
1916.  Further  Motion  to  Modify  Overruled 
March  81, 191&) 

1.  New  Tbiai,  «=»130— Gboundb— Scopk  ot 
Review. 

The  stated  ground  in  a  motion  for  new  trial 
that  "the  verdict  and  judgment  is  unsupported 
by  any  substantial  evidence"  sufficiently  raises 
the  objection  that  prior  judgments  alleged  to 
have  been  rendered  in  the  drcnit  court  in  anoth- 
er state  on  which  recovery  against  holders  of 
unpaid  corporation  stock  was  sought,  were 
shown  by  the  proof  to  have  been  entered  by  the 
clerk  in  vacation,  and  that  the  statutory  au- 
thority of  the  clerk  to  make  such  entries  was  not 
shown  by  proof,  and  could  not  be  supported  by 
presumption. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  S!  257-262;  Dec.  Dig.  ©=130.] 

2.  JUDOHBNT    «=»942— JUDOlfKNTS    OF    OtRKR 

States  —  Statutobt  Pbocbsdiros  —  Pr»- 

sumptions. 

Proof  of  judgments  entered  by  the  derk  in 
vacation  in  another  state,  such  procedare  being 
of  statutory  origin,  does  not  import  validity  of 
such  judgments,  which  must  be  alleged  and  prov* 
ed,  and  cannot  be  aided  by  presumption,  under 
Rev.  St  1909,  S  1836,  requiring  that  if  allega- 
tions that  a  judgment  was  duly  made  are  con- 
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troverted,  the  f«cta  lOiowtiie  Jurisdiction  and  val- 
id rendition  moat  be  pzored. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Die  I  1781 ;   Dec.  Dig.  «S9M2.] 

3.  Etidence  «=s>35— JtTDlciAL  Kono— Stat- 
CTOBT  Law. 

Courts  of  filiasonri  do  not  notice  jndiclaUy 
itatntory  Uiwa  of  another  state. 

[Ed.  Note — ^For  other  cases,  see  Brldence, 
Cent  Dig.  U  35,  61 ;  Dec.  Dig.  «=935 ;  ApffMl 
and  Error,  Cent  Dig.  {  2959.] 

4.  CoEPO&ATiONs  ®=>232(2)  —  LiABiLiTT  or 
Stockholdebs  —  Marneb  of  Payment  fob 
Stock — Skbt  ioes. 

The  services  of  an  agent  who  lent  his  credit 
to  a  corporation  for  the  purpose  of  securing 
short-time  loans,  receiving  approximately'  one- 
half  of  the  capital  stock  thereror,  and  was  never 
required  to  make  good  the  loans,  could  not  be,  as 
against  general  creditors,  accepted  as  payment 
for  the  stock  in  his  name. 

[Eli.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  J  883 ;  Dec.  Dig.  <S=»232(2).] 

5.  Appeai,  ahd  Bbsob  ^=>196— Scope  of  Re- 
view —  Pbesebvatiow  of  Exceptions  — 
Waiter. 

A  party  cannot,  on  appeal,  avail  himaelf 
of  error  in  overruling  his  motion  to  strike  an 
amended  petition  from  the  files  as  constituting 
a  departure,  where  he  waived  such  error  by 
tnswering  to  the  merits  and  going  to  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {|  1247,  1489;  Dec.  Dig.  «=> 
196;  Pleading.  Cent.  Dig.  S  1426.] 

6.  Apfeai.  AifD  £bbob  ®s>761— Scope  or  Rb- 

VIEW— ReCOBD  OM  APPEA30— Sttfficienct. 
Under  role  16  (169  S.  W.  ix),  requiring  all 
briefs  to  be  printed  and  to  contain,  apart  from 
ugnments  or  diacossioii  of  authority,  a  state- 
ment in  numerical  order  of  the  points  relied  on, 
a  statement  in  the  brief  that  portions  of  answer 
itricken  out  were  material  and  that  such  action 
was  error  oonU  not  be  oonsidaed, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3096;  Dec.  I4g.  «=>7S1.] 

7.  CoBFOBATions  €=>240<1)  —  Liabilitt  or 
Stockholdebs— Unpaid    Stock— Estoppel. 

One  who  aids  in  a  transaction  by  which  an- 
other party  aecnres  stock  for  services  in  excess 
of  the  value  of  such  services,  cannot  be  heard  to 
den;  that  the  stock  was  fully  paid,  though  he 
might  lend  money  to  the  corporation,  but  he  is 
stopped  by  his  acquiescence  to  make  such  claim. 
[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  if  934,  939-042,  1099-llOOV^ ;  Dec. 
Dig.  «=a.240<l).] 

&  Appeai.  and  £bbob  «=9ll78(6)— MoDinoAi- 

HON— When  Pbopeb. 
Where  all  Issues  but  one  were  conclusively 
and  properly  determined  on  the  trial,  or  on 
the  appeal,  a  Judgment  remanding  for  new  trial 
ihould  confine  trial  to  8U<^  single  issue,  and 
would  be  modified,  if  it  failed  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4614,  4615 ;  Dec.  Dig.  <8s> 
U78(6).] 

Appeal  from  St  Lonls  Circuit  Coiirt; 
George  C.  Hitchcock,  Judge. 

Suit  bj  Herman  Schroeder  and  others 
against  George  Edwards  and  others.  In  which 
John  D.  Gerlach,  adndnlstiator,  was  substi- 
tnted  for  Harvey  Neville,  deceased,  as  plaln- 
tltt.  Judgment  and  decree  for  plaintiffs, 
except  pUUntlfl  Neville,  and  defendants  ap- 
peal; aii4  Gerlach,  plaintiff,  prosecutes  a 
eross-tppe&L  Judgment  as  to  plaintiff  Ger- 
ladi  affirmed,  and  Judgment  for  other  plain- 


tiffs reversed  and  remanded,  and  motion  to 
modify  granted. 

This  is  a  proceeding  In  equity  by  Judg- 
ment claimants  of  the  Chester  Light,  Water 
ft  Ice  Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  nilnols,  to  re- 
cover from  the  defendants,  residents  of  St 
Louis,  Mo.,  as  stockholders  of  said  corpora- 
tion, an  amount  alleged  to  be  unpaid  on  the 
stock  held  by  them  In  said  corporation,  and 
to  have  said  amount,  due  on  said  stock,  ap- 
plied to  the  payment  of  the  plaintiffs'  re- 
spective claims.  Trial  was  had  In  the  cir- 
cuit court  of  the  dty  of  St  Louis,  result- 
ing In  a  Judgment  and  decree  In  favor  of  all 
of  the  plaintiffs,  except  plaintiff  Neville,  and 
Judgment  was  rendered  against  defendant 
George  L.  Edwards  for  the  sum  of  $10,226.- 
26,  and  against  defendant  Grant  for  the  sum 
of  ?343.16,  making  a  total  Judgment  of  $10,- 
569.42,  which  was  the  total  amount  of  Judg- 
ments and  claims  held  by  the  respective 
plaintiffs,  lees  the  claim  of  plaintiff  Neville. 
Cross-appeals  were  duly  taken  to  this  court, 
one  appeal  by  plaintiff  Neville,  and  another 
appeal  by  the  defendants  Edwards  and 
Grant 

The  third  amended  petition,  upon  which 
the  case  was  tried,  alleged  the  Incorporation 
of  the  Chester  Light  Water  ft  Ice  Company, 
under  the  laws  of  the  state  of  Illinois,  wltii 
an  authorized  capital  of  $35,000,  divided  In- 
to 350  shares  of  the  piar  value  of  $100  each, 
and  that  defendant  George  L.  Edwards  and 
one  J.  D.  Gerlach  were  the  original  Incor- 
porators and  promoters  of  said  corporation, 
and  that  all  but  5  shares  of  said  capital 
stock  were  originally  subscribed  for  by  A.  D. 
Grant  as  a  "straw  man,"  and  that  said  Grant 
paid  no  consideration  to  said  corporation  for 
said  stock. 

That  immediately  after  said  corporation 
was  organized  said  Grant  transferred  340 
shares  of  said  stock  to  defendant  Edwards; 
tluit  said  Edwards,  afterwards,  transferred 
all  but  147  shares  of  said  stock  to  other  par- 
ties, among  them  J.  D.  Gerlach,  146  shares; 
that  an  understanding  existed  between  Ed- 
wards and  Gerlach  whereby  each  was  to  re- 
ceive approximately  one-half  of  the  capital 
stock  of  said  corporation ;  that  said  defend- 
ant Edwards  became  the  owner  of  and  hold- 
er of  148  shares  of  stock  In  said  corporation, 
and  now  owns  and  holds  the  same  on  the 
books  of  the  corporation,  and  that  no  con- 
sideration has  ever  been  paid  to  the  corpora- 
tion, nor  has  the  corporation  ever  received 
any  value  for  the  148  shares  of  stock  so 
held  by  defendant  Edwards. 

That  defendant  Edwards,  In  1901,  Indorsed 
and  delivered  to  said  J.  D.  Gerlach  a  certif- 
icate for  said  148  shares  of  stock  held  by 
said  Edwards,  but  that  said  transfer  has 
never  been  recorded  upon  the  hooks  of  the 
corporation,  and  that  &t  the  time  of  the 
transfer,  the  corporation  was  Insolvent  and 
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said  Gerladi  was  Insolrent,  and  said  trans- 
fer was  made  by  said  Edwards  to  avoid  liabil- 
ity on  said  stock ;  that  under  the  common  law 
of  Illinois,  the  transferrer  of  stock  remains 
liable  thereon  until  the  transfer  Is  recorded 
on  the  books  of  the  corporation,  and  that 
such  liability  has  not  been  removed  by  stat- 
ute in  said  state ;  that  there  is  now  due  and 
unpaid  on  said  148  shares  of  stock  held  by 
said  Edwards'  the  sum  of  $14,800,  for  which 
said  defendant  is  liable  to  these  plaintiffs; 
that  said  defendant  Orant  owns  5  shares  of 
the  capital  stock  of  said  company  upon  which 
there  has  been  nothing  paid,  and  that  there 
Is  due  on  such  shares  the  sum  of  $500 ;  that 
said  defendants  Grant  and  Edwards  are  the 
only  solvent  stockholders,  holding  unpaid 
stock,  within  the  Jurisdiction  of  said  circuit 
court 

The  petiticm  further  alleges  that  section 
8,  diapter  32,  of  the  Bevised  Statutes  of 
Illinois,  provides  as  follows: 

"Every  assignment  or  baemater  of  stocks,  on 
which  there  lemaina  any  portion  unpaid,  shall 
be  recorded  in  the  office  of  the  recorder  of  deeds 
of  the  county  within  which  the  principal  office 
iM  located,  and  each  stockholder  shall  be  liable 
for  the  debts  of  the  cori>oration  to  the  extent  of 
the  amount  that  may  be  unpaid  upon  the  stock 
held  by  him,  to  be  collected  in  the  manner  herein 
provided.  No  assignor  of  stock  shall  be  released 
from  any  such  indebtedness  by  reason  of  any  as- 
signment of  his  stock,  but  shall  remain  liable 
therefor  jointly  with  the  assignee  until  the  said 
stock  be  fully  paid.  Whenever  any  action  is 
brought  to  recover  any  indebtedness  against  the 
corporation,  it  shall  be  competent  to  proceed 
against  any  one  or  more  stockholders  at  the 
same  time  to  the  extent  of  the  balance  unpaid  by 
snch  stockholders  upon  the  stock  owned  by  them, 
respectively,  whether  called  in  or  not,  as  in  cases 
of  garnishment.  Every  assignee  or  transferee 
of  stock  shall  be  liable  to  the  company  for  the 
amount  unpaid  thereon,  to  the  extent  and  in  the 
same  manner  as  if  he  had  been  the  original  snb- 
scriber." 

The  petition  further  alleges:  That  plaintiff 
Herman  Schroeder,  on  December  14, 1904,  re- 
covered Judgment  in  the  drcoit  court  of  Han- 
dolph  county,  in  the  state  of  Illinois,  against' 
said  Chester  Light,  Water  &  Ice  Company, 
in  the  sum  of  $56.70,  together  with  costs 
amounting  to  $4.85.  That  execution  was 
duly  Issued  upon  said  Judgment,  addressed 
to  the  sheriff  of  said  Randolph  county,  and 
was,  by  said  sheriff,  duly  returned  nulla 
bona.  That  said  Judgment  stOl  remains  due 
and  unpaid,  and  under  the  laws  of  the  state 
of  Illinois  bears  interest  at  the  rate  of  5  per 
cent,  per  annum.  The  Judgments  of  the 
other  respective  plaintiffs  are  set  forth  in  the 
same  manner  as  the  Judgment  of  plaintiff 
Schroeder.  The  prayer  of  the  petition  asks 
that  the  court  enter  a  decree  against  said  de- 
fendants, in  proportl<m  to  the  amount  of 
their  respective  stock  liability,  an  amount 
sufiSclent  to  satisfy  the  total  claims  and  Judg- 
ments of  the  respective  plaintiffs. 

Defendants  filed  a  motion  to  strike  out  the 
third  amended  petition  on  the  ground  that  it 
was  a  departure  from  the  original  cause  of 
action  pleaded.    This  motion  was  overruled. 


and  defendant  saved  an  exertion.  Defend- 
ants' answer  to  said  third  amended  petition 
alleged: 

First  That  the  court  bad  no  JuiisdicticBi 
of  the  subject-matter. 

Second.  That  the  plaintiffs,  or  some  of 
them,  have  no  legal  capacity  to  sue. 

Third.  They  admit  that  defendant  Ed- 
wards, In  1901,  sold  and  transferred  all  of  his 
stock  In  said  company  to  said  J.  D.  Gerlach 
for  a  consideration  of  $5  per  share  and  exe- 
cuted to  said  Gerlach  a  power  of  attorney  to 
cause  said  shares  of  stocdc  to  be  transferred 
on  the  books  of  the  company  to  said  Ger- 
lach, and,  that  by  reason  thereof,  the  defend- 
ant Edwards  ceased  to  be  a  shareholder  in 
the  company,  and  that  If  the  company  is  in- 
debted to  the  plaintiffs,  as  alleged  in  their 
amended  t)etitlon,  said  indebtedness  accrued 
long  subsequent  to  the  time  when  defendant 
Edwards  ceased  to  be  a  shareholder,  as  afore- 
said. 

Fonrtli.  That  when  the  ctHupany  was  or- 
ganized, it  was  mutually  agreed  between  the 
incorporators  thereof  and  all  the  subscribers 
to  the  capital  stock  that  its  capital  stock 
should  be  paid  wholly  In  services  and  con- 
tract and  franchise  rights  to  be  rendered  to 
and  transferred  to  the  company,  or  for  its 
use  and  benefit  either  before  or  after  the 
incorporation  of  the  company,  and  that  all  of 
the  services  and  contract  and  franchise  rights 
agreed  to  be  rendered  to  and  transferred  to 
the  company,  In  payment  of  the  capital  stock 
of  the  company,  were  rendered  to  and  trans- 
ferred to  the  company,  as  agreed,  and  its 
capital  stock  fully  paid  as  .agreed,  all  of 
which  was  known  to  the  plaintiffs  and  each 
of  them,  and  particularly  to  the  plaintiff 
Harvey  Neville,  who  was  an  incorporator  of 
the  company,  shareholder,  director,  and  treas- 
urer thereof,  from  its  organization  to  its  final 
dissolution,  and  that  neither  of  the  plaintiffs 
gave  or  extended  credit  to  the  company  on 
the  faith  that  its  capital  stock  had  been  paid 
In  money  or  its  equivalent  in  property  value, 
but  well  knew  that  the  capital  stock  of  the 
property  was  not  IntMided  to  be  paid  in  mon- 
ey or  in  its  equivalent  in  property. 

Fifth.  That  the  UablUty  of  shareholders  in 
a  corporation,  organized  under  the  laws  of 
Illinois,  to  said  corporation  or  its  creditors. 
Is  a  contractual  liability,  and  that  under  and 
by  virtue  of  the  laws  of  the  state  of  Illinois, 
which  form  a  part  of  the  said  contract,  the 
shareholders  of  a  corporation,  organized  un- 
der the  laws  of  said  state,  can  only  be  sned 
upon  their  stockholders'  liability  in  the 
courts  of  that  state,  and  auch  liability  could 
not  be  enforced  by  suit  or  otherwise  except 
by  such  suit  or  proceeding  prescribed  tor 
that  purpose  by  the  laws  of  the  state  of  lUI- 
nols,  and  in  the  courts  of  said  state.  That 
under  and  by  virtue  of  section  8,  and  section 
25,  chapter  32,  of  the  Revised  SUtutes  irf 
Illinois,  it  is  provided  as  follows: 

(Section  8  is  the  same  sectioB  as  is  ewied  i» 
plaintiffs'  petUioB.)       .         .  ' 
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"Secdon  26k  If  onj  corporation  or  ita  adUwr- 
ized  agents  shall  do,  or  refrain  from  doing  as7 
act  which  shall  subject  it  to  a  forfeiture  of  its 
charter  or  corporate  powers,  or  shall  allow 
aji7  ezecnti<Hi  or  decree  of  any  court  of  record, 
for  a  payment  of  money,  after  demand  made 
b;  the  officer,  to  be  returniaid  'No  iwoperty  found,' 
or  to  remain  unsatisfied  for  not  less  than  ten 
days  after  such  demand,  or  shall  dissolve  or 
cease  doing  business,  leaving  debts  unpaid,  suits 
in  equity  may  be  brought  against  all  persons  who 
were  stockholders  at  the  time,  or  liable  in  any 
way,  for  the  debts  of  the  cor{>oration,  by  joining 
the  corporation  in  such  suit;  and  each  stock- 
holder may  be  i«qnired  to  pay  his  pro  rata  share 
of  such  debts  or  liabilities  to  the  extent  of  the 
unpaid  portion  of  his  stock,  after  exhausting 
the  assets  of  such  corporation.  And  if  any 
stodcholder  shall  not  have  property  enough  to 
satisfy  his  portion  of  anch  debts  or  liabilities, 
then  the  amount  shall  be  divided  equally  among 
all  the  remaining  solvent  stockholders.  And 
courts  of  equity  shall  have  full  power,  on  good 
cause  shown,  to  dissolve  or  close  up  the  business 
of  any  ootporation,  to  appoint  a  recoiTer  there- 
for who  shall  have  authority,  by  the  name  of 
the  receiver  of  such  corporation  (giving  the 
name),  to  sue  in  all  courts  and  do  all  things  nec- 
essary to  closing  op  its  affairs,  as  commanded  by 
the  decree  of  such  court  Said  receiver  sliaU  be, 
in  all  cases,  a  resident  of  the  state  of  Illinois, 
and  shall  be  reouired  to  enter  into  bonds,  pay- 
able to  the  people  of  the  state  of  Illinois,  for  the 
DM  of  the  partiea  interested,  in  such  penalty  and 
with  such  securities  as  the  court  may,  in  the 
decree  or  order,  appointing  the  same,  require. 
In  all  cases  of  suits  for  or  arainst  such  receiver, 
or  the  corporation  of  which  he  may  be  receiver, 
writs  may  iasoe  in  favmr  of  sacb  receiver  or  cor- 
poration, or  against  him  or  it,  from  the  county 
where  the  cause  of  action  accrued  to  the  shniff 
of  any  county  ia  this  state  for  service." 

That  the  plaintUFa  have  not  commenced 
any  suit  as  paMdei  by  the  laws  of  the  state 
vf  Illinois,  to  determine  the  liabilities  and  aa- 
seta  of  the  oxnpany  and  have  not  applied  to 
the  payment  of  the  creditors  of  the  company 
all  the  assets  of  the  company  and  have  not 
determined,  in  auch  a  suit,  the  pro  rata  lia- 
bility of  all  the  shareholders  of  the  company 
and,  by  reason  thereof,  are  not  entitled  to 
maintain  this  suit. 

Sixth.  That  on  the day  of > 

in  a  certain  cause,  entitled v.  Chesr 

ter  Ught,  Water  &  Ice  Company,  pending  in 
the  United  States  Circuit  Court  for  the 
Dlatrict  of  IlUnols,  was  ap- 
pointed receiver  to  take  diarge  of  and  ad- 
minister the  property  and  effects  of  the  com- 
pany, and  he,  tf  any  one,  la  the  proper  party 
to  collect  any  dues  or  liabilities  which  may 
tie  owing  to  the  company  Qr  Its  creditors  from 
the  shareholders  or  othera 

Seventh.  That  under  the  laws  of  the  state 
of  Illinoia  a  shareholder  is  not  liable  to  the 
creditors  of  a  corporation  upon  their  unpaid 
stock,  unless  the  overvaluation  of  the  prop- 
erty turned  In  for  said  stock  was  fraBdulent- 
ij  and  knowingly  made,  with  the  intent  of 
evading  the  statutes  of  Illlnds. 

Eighth.  That  plaintiffs'  claims  are  barred 
by  the  statutes  of  limitation  of  the  state  of 
Illinois. 

Ninth.  A  general  denial 

Upon  plaintiffs'  motion,  the  court  struck 
oDt  of  defendants'  said  answer  the  follow- 
ing poitfans  tliereoft 


Ftrst  The  aUegattoa  fitat  plaintiffs  did  not 
hare  legal  capacity  to  sue. 

Second.  The  allegation  that  defendant  Ed- 
wards executed  and  delivered  to  Gerladi 
pmpex  power  of  attorney  to  transfer  upon 
the  books  of  the  company  the  stock  sold  to 
him  in  1001. 

nilrd.  The  allegatioD  that,  after  said  sale 
of  stock  In  1001,  the  defendant  Edwards 
ceased  to  be  a  shareholder  In  the  company, 
and  that  if  the  company  was  Indebted  to  the 
plaintiffs,  said  indebtedness  accrued  long 
subsequent  to  the  time  when  said  defendant 
Edwards  had  ceased  to  be  a  stockholder  in 
the  company. 

Fonrtb.  The  entire  portion  of  i>aragraiA  6 
of  said  answer. 

Defendants  excepted  to  the  action  of  the 
oonrt  In  sustaining  said  motion.  Plaintiffs 
thereafter  filed  an  amended  reply  to  the  re- 
maining portions  of  said  answer.  The  reply 
contained  a  general  denial  and  an  allegation 
that  the  matters  pleaded  in  the  fourth  para- 
graph of  said  answer  constituted  no  defense 
to  the  plalutUCs'  cause  of  actlcHi  under  the 
laws  of  the  state  of  Illinois,  as  decided  by 
the  highest  court  of  said  state  In  the  case  <^ 
OUlett  T.  Cailcago  TlUe  &  Trast  Co.,  230  UI. 
878,  82  N.  B.  8B1. 

The  record  In  this  case  Is  very  large,  but 
the  facts  shown  by  the  evidence  are  not  com- 
plex and  may  be  stated  substantially  as  fol- 
lows: In  1892,  one  Oerlacfa,  a  resident  of 
Chester,  111.,  having  procured  certain  elec- 
tric light  and  water  franchises  from  the  dty 
of  Chester,  was  desirous  of  promoting  a  cor- 
poration to  take  over  said  franchises  and 
erect  an  electric  light  plant  and  a  water 
plant  In  said  dty.  In  furtherance  of  this 
plan,  Gerlach  called  upon  defendant  Ed- 
wards in  St  IliOuls  and  laid  the  plan  before 
him.  Gerlach  was,  at  that  time,  cashier  of  a 
bank  at  Chester,  but  was  not  a  man  ot  any 
great  financial  resources.  Mr.  Edwards  was 
engaged  in  the  brokerage  business  In  the  dty 
of  St  Louis  and  was  a  man  of  means.  It  was 
agreed  between  Edwards  and  Gerlach  that 
they  would  organize  a  corporatim,  under  the 
laws  of  Illinois,  with  a  capital  stock  otJfSS,- 
000  each  to  receive,  approximately,  one-half 
of  the  stock.  Gerlach  was  to  superintend  the 
construction  of  the  plants  and  Edwards  was 
to  act  as  financial  agent  The  plan  was  to 
bond  the  company  for  $35,000  and,  by  the 
sale  of  the  bonds,  raise  funds  with  which  to 
construct  the  plants  for  the  corporation. 
Gerlach's  stock  was  to  be  paid  for  by  his 
transferring  to  the  company  the  franchises 
which  he  held  In  the  dty  of  Chester.  Ed- 
wards' stock  was  to  be  paid  for  by  services 
to  be  rendered  by  blm  as  the  finandal  agent 
of  the  corporation.  The  company  was  or- 
ganized, J.  D.  Gerlach,  A.  D.  Gordon,  George 
L.  Edwards,  William  H.  Bryan,  and  Harvey 
Neville  each  subscribing  for  one  share,  and 
A.  D.  Grant  (who  acted  as  "straw  man")' 
snbsPTlblng  for  84B  shares.  After  the  cor- 
poration was  organised,  an  ot  the  atddc  sub- 
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scribed  for  by  Qraat;  with  the  exception  of  6 
shares,  which  he  retained,  was  transfened 
on  the  books  of  the  comx>any  so  that,  finally, 
defendant  Edwkrds  held  148  shares  of  the 
capital  stock,  Gerlach  147  shares,  and  the  re- 
maining stock  divided  in  small  amotmta 
among  other  stockholders.  PlalntUC  Neville 
held  2  shares  of  the  capital  stock.  After 
the  corporation  was  organized,  Gerlach  trans- 
ferred his  franchises  to  the  corporation,  and 
the  corporation  began  the  construction  of  an 
electric  light  plant  at  Chester.  The  oxnpa- 
ny  had  no  fonds  with  which  to  constmct  the 
plant,  but  the  money  was  raised  by  the  cor- 
poration giving  Its  notes,  with  Edwards  as 
Indorser.  In  this  manner,  (5,000  was  first 
raised,  then  $6,000  was  raised,  oat  of  which 
the  first  $6,000  of  Indebtedness  was  paid,  and, 
at  another  time,  $13,600  was  raised.  The  ob- 
ligations opcm  which  defendant  Edwards  be- 
came Indorser  were  retired  later  with  the 
money  obtained  from  the  sale  of  the  mortr 
gage  bonds  of  the  corporation.  At  the  time 
that  defendant  Eldwards  was  lending  his 
name  to  the  credit  of  the  company,  he  was 
also  the  president  of  the  company.  Plaintiff 
Neville  was  treasurer  of  the  company  and 
also  a  director,  and  was  the  fatber-ln-Iaw 
of  Gerlach.  Gerladi  was  elected  general 
manager. 

At  a  meeting  of  the  directors,  on  January 
30,  1^,  a  resolution  was  passed  allowing 
Gerlach  the  sum  of  $14,700  In  payment  for 
bis  franchises,  and,  on  motion  of  H.  HevWe, 
Oeorge  L.  BiM>ard»,  defendant,  vnu  (Mowed 
the  aum  of  fHJBOO  for  "tervices  at  financial 
agent  and  other  »ervUie$."  It  appears  that 
the  stock  oC  Gerlach  and  EMwards  was  paid 
for  in  this  manner,  and  that  neither  Ed- 
wards,. Grant,  nor  Gerlach  paid  any  money  to 
the  corporation  for  their  stock,  and  did  not 
render  any  further  consideration  to  the  cor- 
poration ttian  that  above  mentioned. 

There  was  evidence  tending  to  show  that 
the  company  was  Insolvent  In  1901,  but  the 
failure  of  the  company  did  not  occur  until 
about  1903,  at  which  time  the  bondholders 
filed  a  petition  to  foreclose  the  mortgage  and 
a  sale  of  the  company  property  was  had  In 
such  foreclosure. 

Some  of  the  witnesses  testified  that  the 
services  of  defendant  Edwards,  as  financial 
agent,  were  worth  $15,000;  one  of  the  wit- 
nesses stated  that  he  did  not  mean  to  say 
that  they  were  worth  that  much  In. cash. 
There  was  evidence  tending  to  show  that  the 
company  would  not  have  been  able  to  build 
Its  plants  if  It  liad  not  been  for  defendant 
Edwards  Indorsing  the  company's  paper  to 
raise  temporary  funds.  It  also  appears, 
from  the  evidence,  that  defendant  Edwards 
sold  his  stock  to  Gerlach  In  November,  1901, 
Gerlach  paying  Edwaida  $5  per  share  for  the 
stock ;  but  no  transfer  of  the  stock  was  ever 
made  on  the  books  of  the  company. 

A  number  of  opinions  by  the  Supreme 
Court  of  the  state  of  Illinois  were  offered  la 


evidence ;  also  the  atatntes  rtf erred  to  in 
the  pleadings. 

Defendants  offered  In  evidence  an  order 
made  by  the  circuit  conrt  of  the  United 
States,  at  the  dty  of  Springfield,  IlL,  on  the 
20th  day  of  November,  1903,  appointing  a  re- 
ceiver for  the  company.  The  order  appointed 
Don  B.  Detricb  receiver,  and  ordraed  him  to 
take  and  hold  the  property  of  the  company, 
described  In  the  bill,  until  further  order  of 
the  court,  and  enjoined  the  defendant  corpo- 
ration, and  all  other  persons,  from  Interf^- 
ing  with  any  of  said  property,  and  from 
prosecuting  against  said  defendant  corpora- 
tion any  suits  or  actions  at  law  or  equity. 

The  petitico,  applying  for  the  receiver.  Is 
not  set  forth  in  the  record,  ndther  are  any 
of  the  subsequent  proceedings  In  said  fore- 
closure proceedings  set  forth  in  this  record, 
but  It  appears.  In  the  evidence,  that  the  cor- 
porate pr(^>erty  sold  for  much  less  than  the 
mortgage  Indebtedness. 

All  of  the  plaintiffs,  except  one,  made  proof 
of  their  claims  by  duly  authenticated,  certi- 
fied copies  of  the  record  of  the  circuit  court 
of  Randolph  county,  HI.,  showing  Judgment 
for  the  respective  amounts  claimed  by  each 
plaintiff  to  have  be«i  rendered  by  the  clerk, 
in  vacation.  Ttie  following  Is  a  copy  of  the 
record  as  to  one  of  said  Judgments.  ■  AH  the 
Judgments  were  similar  as  to  form. 

"Herman  Schroeder  v.  The  Cheater  Light,  Wa- 
ter &  Ice  Company. 

"Cognovit 

"Now,  OB  this  14th  day  of  December.  A.  D. 
1904,  it  hang  in  vacation  after  .  September 
term,  A.  D.  1904  of  tliis  court,  comes  the  plain- 
tiff, Herman  Schroeder,  by  A.  E.  Crisler,  his  at- 
torney, and  files  his  declaration  in  a  plea  of  tres- 
pass on  tlie  case  on  promises,  and  fileo  also  tb« 
instrument  in  writing  on  wliicdt  this  suit  is 
brought,  to  wit:  One  promissory  note,  the  exe- 
cution of  which  Is  duly  proven  by  the  affidavit 
of  Wm.  H.  Miller,  on  file  in  this  cause. 

"And  now  comes  also  the  said  defendant,  by 
Don  E.  Detrich,  attorney,  and  files  herein  his 
warrant  of  attorney,  duly  executed  by  the  said 
defendant,  authorizing  him  to  appear  in  any 
court  of  record  in  behalf  of  said  defendant  and 
waive  service  of  process,  and  confess  jad^ment 
in  favor  of  said  plaintiff,  and  against  said  de- 
fendant, for  the  amount  found  to  be  due  upon 
said  certain  promissory  note  annexed  to  said 
warrant  of  attorney,  besides  the  costs  of  suit, 
the  execution  of  said  warrant  of  attorney  beins 
duly  proved  by  the  affidavit  of  Wm.  H.  Miller  on 
file  herein ;  and  said  defendant's  attorney  also 
files  his  cognovit,  by  "which  he  waives  service  of 
process  upon  the  said  defendant  and  confesses 
the  said  action  of  the  plaintiff,  and  tiiat  said 
plaintiff,  by  reason  of  the  nonperformance  of 
the  promises  in  the  plaintiff's  declaration  men- 
tioned, has  sustained  damages  in  the  sum  of 
$56.70,  it  being  the  amount  due  on  said  note, 
over  and  above  his  costs  by  him  in  this  behalf 
exi>ended;  and  the  said  defendant,  by  its  said 
attorney,  consents  and  agrees  that  judgment  may 
be  entered  in  this  behalf  in  favor  of  the  said 
plaintiff  and  against  said  defendant  for  the 
amount  of  damages  aforesaid,  to  wit,  for  the  sum 
of  $66.70,  and  for  costs  of  suit ;  and  release  all 
errors  in  entering  up  this  judgment,  or  in  is- 
suing execution  thereon,  and  consents  to  the  is- 
suing of  immediate  execution  on  the  same. 

"By  virtue  whereof  and  in  pursuance  of  the 
statute  in  such  case,  mode  and  provided,  it  i* 
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considered  that  Miid  pi^iiHg  have  and  recover  of 
and  from  the  said  di^endant  the  aaid  sum  of 
{56.70,  being  the  amount  of  damafee  so  con- 
fessed as  afOTeaaid,  tocether  with  his  coetB  and 
durges  by  him  alMut  this  aolt  in  thla  behalf  ex- 
pended and  that  he  have  ezeention  tber^pr. 
"Attest:  W.  Geo.  Beever,  Clerk." 

Erldence  yna  alao  Introduced  showing  that 
executions  were  Issued  od.  these  Judgments 
and  returned  not  satisfied.  It  appears  fnMU 
tlie  erldence  tluit  Gerlach,  prior  to  the  In- 
stltaticni  of  this  suit,  had  received  bis  dis- 
diarge  as  a  bankrupt.  It  furtber  appears 
from  the  evidence  that  plaintiff  Neville,  who 
was  a  stockholder  and  a  director  of  the  com- 
pasr,  held  2  shares  of  the  company's  stock 
and  was  elected  treasurer  of  the  company; 
that  he  was  the  father-in-law  of  Oerlacb  and 
was  made  a  stockholder  and  director  of  the 
company  so  as  to  help  supply  a  sufficient 
DDfflber  of  directors  for  the  company,  and 
that  all  of  his  acts,  in  connection  with  the 
company,  were  done  at  the  suggestion  of  Ger- 
lach. Mr.  Neville  was  engaged  in  steamboat- 
Ing,  and  paid  very  little  attention  to  the  af- 
fairs of  the  corporation  in  question.  How- 
ever, we  tblnk  that  there  is  sufficient  evi- 
dence to  show  that  be  knew  that  defendant 
Edwards'  stock  was  attempted  to  be  paid  up 
by  the  financial  services  rendered  to  the  com- 
pany by  E<dwards,  and.  In  fact,  Neville  made 
the  motion,  at  a  directors'  meeting,  to  allow 
Edwards  |14,900  for  bis  services  as  financial 
agent  of  the  corporation.  This  resolution 
was  passed  by  the  board  of  directors.  Mr. 
XeTille  had  nothing  to  do  with  the  books  of 
the  company  and  knew  nothing  about  the 
company's  affairs,  except  information  given 
to  Mm  by  Gerlach  and  information  obtained 
by  him  at  directors'  meetings.  Neville  loaned 
the  company  money  from  time  to  time,  and, 
at  the  time  the  company  failed,  it  owed  him 
tor  borrowed  money  the  sum  of  $5,066.74. 
Since  the  trial  was  had  in  the  circuit  court, 
Neville  died,  and  the  suit,  as  to  him,  has  been 
revived  in  the  name  of  Jciba  D.  Gerladi,  his 
administrator. 

Jeffries  &  Coram,  of  St  Louis,  for  plaln- 
tUfg.  £mot,  GhapUn,  Blan^  &  Bedal.  of  St 
Louis,  for  defendants. 

WXIiLTAMS,  C.  (after  stating  the  facts  as 
above).  We  will  first  consider  the  appeal 
of  the  defendants  below: 

I.  Appellants  contend  that  the  judgments 
introduced  In  evidence  were  insufficient  In 
law  to  support  the  finding  for  plaintiffs.  In 
this  regard,  it  is  contended  that,  in  the  peti- 
tion. It  is  alleged  that  the  plaintiffs'  respec- 
tive dalms  are  based  upon  Judgments  "In 
the  drcnlt  court  of  Randolph  county  In  the 
state  of  Illinois  against  said  Chester  Light, 
Water  Sc  Ice  Company,"  etc.,  whereas  the 
proof  offered  show  only  Judgments  entered  by 
the  derfc  of  said  court  In  vacation  and  that, 
since  no  proof  of  statutory  provisions  of  1111- 
Dols  anttiorlzlng  a  jtrocednre  of  this  char^ 
acter  was  offered  In  erldeaee^  no  presiunption 


as  to  tbelr  validity  can  be  allowed.  Bespond- 
ents  attempt  to  meet  this  contention  by  say- 
ing :  First  that  the  point  was  not  raised  be- 
low, and  hence  cannot  be  reviewed  here; 
and,  second,  although  It  bad  been  properly 
raised  below,  yet  the  Judgments  were  of  a 
court  of  general  Jurisdiction,  and  that  it  will 
be  presumed  that  the  court  had  Jurisdiction 
to  enter  the  Judgment  unless  it  is  affirm- 
atively shown  to  the  contrary. 

[1]  Was  the  point  sufficiently  raised  be- 
low? One  of  the  grounds  of  the  motion  for 
a  new  trial  was  the  following:  "Because 
the  verdict  and  Judgment  is  unsupported  by 
any  substantial  evidence."  We  think  this 
ground  In  the  motion  for  a  new  trial  raises 
the  question  as  to  the  sufficiency  of  the  evi- 
dence, which  proposition,  necessarily,  em- 
braces the  point  now.  urged  by  appellants. 

[2]  This  brings  us  to  the  discussion  of  the 
question  upon  its  merits,  to  wit :  Was  there 
a  failure  of  proof  which  rendered  the  evi- 
dence Insufficient  to  support  the  decree?  The 
petition  pleads  the  Judgments  as  Judgments 
of  the  circuit  court  The  proof  shows  Judg- 
ments entered  by  the  clerk  of  the  court  in 
vacation.  Is  the  proof  sufficient  to  establish 
the  validity  of  the  Judgements  offered  In  evi- 
dence? Tte  only  possible  way  that  this 
proof  could  be  established  would  be  either, 
first  by  presumption  arising  from  the  record 
offered,  or  second,  by  introducing  in  evidence 
the  statutes  of  Illinois  establishing  the  Ju- 
risdiction and  authority  to  do  that  which  it 
appears  was  done  by  the  <Aerk  in  vacation. 
Since  there  was  no  attempt  to  make  proof  by 
introducing  the  statutes  of  Illinois,  it  leaves 
us  to  a  determination  of  the  sole  questi<m, 
to  wit:  Will  it  be  presumed  that  the  Judg- 
ments Introduced  in  evidence  were  regular 
and  valid?  We  are  of  the  opinion  that  the 
situation  caimot  be  aided  by  presumption. 
This  because  the  proceeding  upon  its  face  ap- 
pears to  be  one  unknown  to  the  common  law, 
and  must  therefore  derive  Its  validity  from 
some  statutory  provision,  and  It  also  appears 
upon  the  face  of  the  Judgments  that  the 
Judgments  were  not  rendered  by  a  court  of 
general  Jurisdiction,  but  rather  by  one  of  the 
ministerial  officers  of  the  court  the  derk.  In 
vacation. 

Discussing  the  subject  <rf  the  presumption 
to  be  Indulged  concerning  Judgments  of  a 
sister  state,  Blade  on  Judgments  (volume  2, 
par.  S7S)  states  the  correct  rule,  here  applica- 
ble, as  follows: 

"And  it  is  fmther  to  be  observed  that  IF  the 
court  Tendering  the  Judgment  was  one  of  limit* 
ed,  inferior,  or  •(ottttory  juriadiotifm,  or  if  the 
oroceedingt  were  in  deroqation  of  the  common 
laic,  jurisdiction  will  not  be  presumed  but  must 
be  affirmatively  shown  by  the  face  of  the  record 
or  fully  and  distinctly  pleaded  and  proved." 
(Italics  oars.) 

It  would  appear  that  the  manner  of  plead- 
ing snch  Judgments  in  this  state  is  regulated 
by  section  1836,  B.  S.  1800.  The  foregoing 
rale,  stated  In  Black  on  Judgments,  sopra, 
was,  by  this  ooort  la  banc^  qjootad  wltb  ap- 
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proval  In  tbe  case  of  State  ex  rel.  t.  Grimm, 
239  Mo.  840,  loa  dt  356,  143  S.  W.  450,  Ann. 
Cas.  1913B,  1188,  and  sbould  therefore  be 
considered  as  controlling  here. 

In  discussing  the  matter  of  the  presnmp- 
tlona  attending  judgments  of  a  sister  state, 
Division  No.  1  of  tills  court,  in  the  case  of 
Norman  v.  Insurance  Company,  237  Mo.  676, 
loc.  dt.  684,  141  S.  W.  618,  620,  said : 

"Further,  no  matter  whether  the  court  of  com- 
mon pleas  (of  Philadelphia)  is  or  Is  not  a  court 
of  general  jurisdiction,  its  jurisdiction  in  at- 
tachment and  garnishment  proceedings,  they 
being  special  and  statutory,  is  not  supported 
by  the  presumptions  which  usually  attend  the 
acts  of  courts  of  general  jurisdiction." 

Applying  said  rule  to  tbe  situation  here, 
it  necessarily  follows  that  the  evidence  is 
insufficient  to  support  the  decree  because  of 
a  failure  to  prove  any  statutory  authority 
for  tbe  rendition  of  such  judgrments. 

[3]  Respondents,  In  support  of  their  con- 
tention, rely  upon  the  case  of  Dodge  t.  Coffin, 
15  Kan.  277,  which  appears  to  be  In  point 
It  appears,  however,  that  the  court's  ruling 
in  that  case  was  influenced,  largely,  by  the 
fact  that  it  took  Judicial  notice  of  the  statu- 
tory law  of  the  state  of  Illinois.  That  is 
not  the  rule  In  this  state.  In  Missouri,  the 
statutory  law  of  another  state  must  be  prov- 
en the  same  as  any  other  fact  In  the  case. 
Gibson  V.  Railroad,  225  Mo.  473,  loc.  cit  483, 
125  S.  W.  453;  Norman  v.  Insurance  Co.,  237 
Mo.  576,  loc.  cit  582,  141  S.  W.  618. 

[4]  II.  It  is  contended  that  the  court  erred 
in  failing  to  And  that  the  services  rendered 
the  corporation  by  appellant  Edwards  were 
such  services  as  could  be  given  In  payment 
of  capital  stock,  and  that  they  were  reason- 
ably worth  the  sum  <ii  |14,900,  the  par  value 
of  the  stock  received  by  Edwards. 

It  appears  that  Edwards,  the  president  of 
tbe  company,  and  one  of  its  active  promoters, 
claims  to  have  paid  for  his  stock  by  services 
rendered  tbe  company  as  financial  agent 
His  said  services  consisted  in  aiding  the  cor- 
poration to  procxire  temporary  loans,  Ed- 
wards lending  his  credit  to  the  company  as 
indorser  on  the  paper.  It  does  not  appear 
that  Edwards  had  to  pay  any  of  these  notes 
upon  which  be  was  indorser,  but  that  the 
same  were  paid  by  money  derived  from  the 
sale  of  bonds  of  the  corporation.  It  further 
appears  that  the  scheme  of  organization  was 
that  the  company  should  be  organized  for 
$35,000,  and  that  the  stockholders  Intended 
to  build  the  company's  plant,  not  from  money 
paid  upon  the  stock,  but  by  bonding  the  com- 
pany for  an  amount  equal  to  the  capital  stock 
and  then  selling  tbe  bonds.  In  carrying  out 
this  plan  it  was  perhaps  necessary  that  the 
work  be  started  before  the  bonds  could  find 
a  suitable  market,  and  to  this  end  EMwards 
aided,  as  above  stated.  In  temporarily  financ- 
ing the  proposition  until  the  money  could  be 
realized  on  the  bonds.  Edwards  paid  no 
other  consideration  for  bis  stodc,  and  It 
would  appear  that  even  the  aerrlcea  wbleta  he 


rendered  were  made  necessary  because  of 
the  fact  that  he  bad  not  paid  anything  on  bis 
stock.  It  appears  that  the  plan  was  that  the 
corporation  should  acquire  its  working  cap- 
ital from  the  proceeds  of  a  liability  (bonds) 
rather  than  from  assets  derived  from  stock 
subscriptions.  And  the  said  services  of  Ed- 
wards were  expended  in  thus  promoting  and 
financing  the  company.  If  services  of  this 
kind  can  be  given  by  an  ofBcer  of  a  company, 
in  payment  of  his  stock  subscription,  then 
the  whole  purpose  of  the  law  requiring  stock 
to  be  paid  in  "money  or  money's  worth"  can 
easily  be  defeated. 

We  think  that  the  diancellor  did  not  err 
In  finding  that,  as  against  the  claims  of  the 
general  creditors,  tbe  services  of  Edwards, 
as  financial  agent,  could  not  be  given  in  pay- 
ment of  bis  stock.  We  have  been  unable  to 
find  a  discussion  of  this  exact  point  in  any 
of  tbe  authorities,  but  it  occurs  to  us  that  a 
bare  statement  of  the  matter  Is  sufficient  to 
justify  tbe  action  of  tbe  learned  trial  court 
in  the  ruling  made. 

[S]  III.  Appellants  cannot  now  avail  them- 
selves of  the  point  that  the  court  erred  in 
overruling  their  motion  to  strike  the  third 
amended  petition  from  the  flies  on  the  ground 
that  it  constituted  a  departure ;  this  because 
error,  if  any,  occurring  thereby,  was  waived 
by  appellants  filing  answer  to  the  merits  and 
going  to  trial.  Castleman  t.  Castleman,  ISi 
Ma  432,  loc.  dt  440,  83  S.  W.  757. 

The  same  also  may  be  said  with  reference 
to  the  point  that  the  court  erred  in  overrul- 
ing appellants'  motion  requesting  an  election. 
White  V.  Railroad,  202  Mo.  539,  loc.  cit  561, 
562,  101  S.  W.  14 ;  Hanson  v.  Neal,  215  Mo. 
266,  loc.  cit  270,  271,  114  S.  W.  1073. 

[S]  IV.  Appellants  contend  that  the  court 
erred  in  striking  out  the  several  poi-tions  of 
their  answer.  Under  the  head  of  "Points  and 
Authorities,"  in  their  brief,  appellants,  con- 
cerning this  proposition,  state  as  follows: 

"The  portions  of  defendants*  answers  stricken 
out  by  tbe  court  on  tbe  motion  of  the  plaintiffs 
were  material  to  the  defense  of  these  defend- 
ants, and  error  was  therefore  committed  by  the 
court  in  such  action" — citing  thereunder  "31 
Oyc.  639,  and  Hoffman  v.  Wight,  137  N.  Y.  621 
[33  N.  E.  554]." 

There  were  many  portions  of  the  answer 
stricken  out  by  the  court,  and,  with  the  aid 
only  of  the  foregoing,  it  is  difficult  to  ascer- 
tain what  the  point  is,  upon  which  appel- 
lants rely.  The  above  statement  under 
'IPoints  and  Authorides"  la.  In  fact,  noth- 
ing more  than  a  mere  asslgnm^it  of  error. 
Rule  15  of  this  court  (169  S.  W.  ts)  provide:! 
that: 

"All  briefs  shall  be  printed  and  sh^  contain, 
separate  and  apart  from  the  argument  or  dis- 
cussion of  aMhorides,  a  statement  in  numeri- 
cal order,  of  the  points  relied  on,  together  with 
a  citation  of  authorities  appropriate  under  each 
point  And  any  brief  failing  to  comitly  with 
this  rule  may  be  disregarded  by  the  court." 

In  tbe  recent  case  of  Harrison  v.  Cleino, 
266  Mo.  607,  loc.  dt  608,  165  S.  W.  987,  in 
discussing  this  role,  Woodson,  P.  J,,  said: 
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"Cleorfy  the  meaning  of  the  rnl«  is,  that  the 
statement  of  the  points  shall  be  deailjr  and  ful- 
ly stated,  in  order  that  the  court  may  compre- 
hend ther«trom  the  facts  npon  which  the  legal 
proposition  pKsented  for  determination  an 
predicated." 

For  the  foregoing  reasons,  therefore,  we 
will  not  attempt  a  discuasioa  of  this  as- 
edgmnent  of  error. 

[7]  V.  We  win  now  consider  the  appeal 
of  the  plaiatifl  John  D.  Gerlach,  administra- 
tor of  the  estate  of  Harvey  Neville,  deceased. 
The  points  involved  in  this  appeal  do  not 
differ,  materially,  from  those  discussed  in 
tbe  foregoing  appeal,  except  Id  one  Important 
particular.  The  trial  court  found  against 
tbe  claim  of  plaintiff  Neville  on  the  theory 
that  since  Neville  had  participated  la  the 
oi^ganization  scheme  whereby  the  financial 
servlcea  of  Edwards  were  agreed  and  al- 
lowed to  be  given  In  i>ayment  of  his  stock, 
he  could  not  now  be  heard  to  guestl<xt  that 
the  stock  was  fully  paid.  The  trial  court 
based  its  ruling  upon  the  authority  of  Meyer 
V.  Mining  ft  Milling  Company,  192  Mo.  162, 
loc.  dt.  191  et  seq,  90  S.  W.  821. 

Appellants  contend  that  the  court  erred  in 
so  holding,  and  that  the  decree  should  have 
been  in  fiiTor  of  plaintiff  NevUle's  claim  in 
accordance  with  tbe  rule  of  law  announced 
ht  GUlett  ▼.  Chicago  Title  &  Trust  Co.,  230 
IlL  373,  82  N.  B.  891,  which  rule  of  law  was 
pleaded  by  plaintiff  in  the  reply.  Respond- 
ents contend  that  the  caae  of  GUlett  v. 
Chicago  Title  &  Trust  Co.,  supra.  Is  not  in 
point.  In  tlie  Meyer  Case,  supra,  it  was 
held  ttiat: 

"A  party  to  the  transaction  whereby  property 
was  turned  over  to  the  company  as  payment  Iq 
full  for  the  stock  issued,  cannot  be  heard  to  say 
that  the  stock  is  not  full  paid  stock,  even  though 
be  has  loaned  money  to  the  company,  and  can- 
not hold  his  fellow  stockholders  as  for  unpaid 
«Lfa6(34ptiona  on  their  stock,  to  satisfy  a  judg- 
ment in  his  favor  for  money  actually  loaned  to 
the  corporation."  192  Mo.  loc.  dt.  192,  90  S. 
W.  82a 

In  tbat  caae,  the  case  of  Spragne  ▼.  Bank, 
172  nL  loc  at.  168,  169,  SO  N.  E.  19,  42  L.  R. 
A.  606,  64  Am.  St.  Rep.  17,  was  relied  upon 
iQr  tbe  losing  party  as  controlling.  In  the 
Sprague  Case,  it  was  held  that  the  stock- 
holders' liability  ui>on  unpaid  stock  "is  not 
dependent.  In  any  degree,  upon  the  knowl- 
edge poesessed  by  the  creditor  that  such  sub- 
scription was  or  was  not  paid  In  full.  If  un- 
paid to  the  corporatlOTi  it  must  be  paid  to 
tbe  creditor."  Sprague  v.  Bank,  172  111.  loc. 
dt  168,  169,  50  N.  B).  26,  42  L.  B.  A.  606,  64 
Am.  St.  Rep.  17.  In  tbe  Ifeyer  Case,  after 
stating  tbat  the  facts  of  that  case  were  unlike 
those  in  the  Spragne  Case,  in  tbat  the  credi- 
tor in  ttie  Meyer  Case  was  oue  of  tbe  original 
parties  agreeing  to  tbe  method  by  which  tbe 
stock  should  be  paid  while  tbe  creditor  in 
the  Spragne  Caae  did  not  stand  in  sudi  a 
position,  leeched  tbe  conclusion  tbat  tiie 
Sprague  Caae  should  not  be  oonatdered  as 
ontiollfaig,  and  used  the  following  language: 
"If  the  facts  In  judgment  in  the  Spratirns  Case 
were  like  the  facts  in  judgment  here,  this  oourfr 
might  ieel  bonad  to  enfioice  the  toterpratatton- 


placed  upon  the  Illinois  statntes  by  the  court 
of  last  resort  of  tbat  state,  but  the  decision  in 
the  Sprngue  Case  imposes  no  such  obligation  on 
this  court;  and  as  such  a  result  as  u  here  is 
directly  contrary  to  the  rules  that  obtain  in  this 
state,  this  court  will  adhere  to  the  rule  hereto- 
fore announced  by  it  in  cases  like  this,  until  a 
similar  case  has  been  brought  before  the  Su- 
preme Court  of  Illinois,  and  that  court  has  oth- 
erwise declared  the  law  in  that  state  upon  sim- 
ihir  facts."    102  Mo.  loc  cit  194,  90  S.  W.  829. 

The  basic  facts  involved  in  the  case  at 
bar  are  tbe  same,  in  effect,  as  those  held  in 
judgment  in  the  Meyer  Cbse,  and,  under  tbe 
above  ruling,  tiie  Meyer  Case  should  be  fol- 
lowed in  the  case  at  bar,  unless  it  appears 
that  tbe  Supreme  Court  of  Illinois  has  held 
otherwise  on  similar  facts. 

Appellants  contend  tbat  the  above-men- 
tioned case  of  GiUett  v.  Chicago  Title  ft 
Trust  Co.  is  such  a  case,  and  that,  since  the 
facts  involved  in  the  Gillett  Case  are  simi- 
lar, in  effect,  to  tbose  held  in  judgment  In 
the  Meyer  Case,  tbe  Gillett  Case  should 
contr(ri.  If  tbe  principal  facts  underlying 
tbe  Gillett  Case  were  the  same  as  those  dis- 
cussed in  tbe  Meyer  Case,  the  position  of 
appellants  would  be  sound.  But,  after  a 
careful  consldera'tlon  of  the  Gillett  Case,  we 
are  unable  to  discover  that  tbe  facts  discus- 
sed were  similar.  Tbe  discussion  of  this 
point  in  tbe  Gillett  Case  arrears  to  be  con- 
fined mer^  to  tbe  effect  tbat  the  creditor's 
knowledge  of  the  unpaid  stock  has  upon  bis 
rights  to  recover  against  tbe  stockholder. 
GUlett  V.  Chicago  Title  &  Trust  Co.,  supra, 
230  111.  loc.  dt  414,  415,  82  N.  E.  891.  The 
opinion  in  no  manner  undertakes  to  discuss 
the  legal  proposition  passed  upon  in  the  Mey- 
er Case  and  now  presented  in  the  case  at 
bar.  In  tbe  GiUett  Case,  it  does  not  appear 
tbat  either  of  tbe  original  incorporates  who 
agreed  tbat  tbe  capital  stock  should  be  paid 
up  by  certain  prospective  patents,  etc.,  were 
creditors,  as  is  tbe  case  of  creditor  Neville 
In  tbe  case  at  bar. 

It  therefore  follows  tbat  tbe  trial  court 
was  correct  in  following  tbe  Meyer  Case- 
and  In  finding  against  plaintiff  Neville. 

VI.  By  reason  of  tbe  conclusions  reached 
in  the  foregoing  discussion  concerning  the 
respective  appeals,  it  foUows  tbat  tbat  por- 
tion of  the  Judgment  disallowing  tbe  claim 
of  plaintiff  NevlUe  should  be  affirmed,  and 
tbat  tbe  portion  of  the  judgment  finding  in 
favor  of  the  claims  of  the  remaining  plain- 
tiffs and  against  the  defendants  should  be- 
reversed,  and  the  cause  remanded.  It  is 
so  ordered. 

BOT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WILLIAMS,  C,  is  adopted  as  the  opinion 
of  tbe  court 

FARIS,  P.  J.,  and  WAI/KBK,  Jk,  concur. 
BEYBLLB,  J.,  not  stttlag. 

°  '    On  Motion  to  Modify 
PEb!  CURIAM,    [tl  Hecmaa  ScbMeder  et'' 
AL,  iie^MDdeatsln  tbe  cbove^entltled- <ause,. 
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have  duly  filed  a  motion  to  modlty  the  fore- 
going opinion,  so  the  retrial  of  the  canse, 
when  remanded,  shall  be  confined  to  the  sin- 
gle Issue  as  to  whether  or  not  there  was 
BtatutoiT  authority  in  Illinois  authorizing 
the  enti^  and  rendition  by  the  clerk  of  the 
circuit  court,  in  vacation,  of  the  various  Judg- 
ments relied  upon  by  the  respective  plaintiffs 
(respondents  herein),  as  a  basis  of  their 
respective  claims. 

It  appears  that  all  other  issues  In  the 
cause  were  properly  tried  and  determined 
before,  and  that  the  motion  to  modify  should 
be  sustained.  McLnre  v.  Bank  of  Commerce, 
252  Mo.  510,  loc.  dt  524,  160  8.  W.  1005. 

It  is  therefore  ordered  that  the  foregoing 
oi^nion  be  modified  so  that  instead  of  re- 
manding the  cause  generally  for  a  new  trial, 
the  cause  be  remanded,  with  directions  that 
the  new  trial  shall  be  confined  to  the  single 
Issue  as  to  whether  or  not  there  was  statu- 
tory authority  in  IlUnols  authorizing  the 
clerk  of  said  circuit  court  to  enter  or  ren- 
der the  respective  Judgments  upon  which 
said  respondents  base  their  respective  claims. 
Either  party  may,  if  they  so^  desire,  so  amend 
the  pleadings  as  to  more  clearly  draw  the 
issue  upon  this  question. 

After  a  determination  of  this  single  issue, 
the  circuit  court  will  thereupcm  enter  its 
Judgment  or  decree,  in  accordance  with  the 
facts  heretofore  found  and  the  facts  then 
found  upon  this  issue. 


STATB  ex  rd.  POWBBS  v.  RASSIEUB, 
Judge,  et  aL    (No.  19000.) 

(Supreme  Ooart  of  MissourL    EVb.  9, 1916.    Re- 
hearing Denied  March  SO,  191&) 

1.  PBOHiBmoN  «=3l&— Necessabt  Pabties. 

The  judge  of  the  tribunal  whose  action  is 
sought  to  be  prevented  is  ordinarily  the  only 
necessary  party  defendant  in  an  action  in  pro- 
hibition. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  i  68;   Dec.  Dig.  ®=al9.] 

2.  PsoHrBrnoN  ^=>26— Hetubn  by  One  Pab- 
TT— Adoption  by  Othbbs. 

In  a  prohibition  suit,  a  private  party,  join- 
ed with  the  judge,  against  whom  the  writ  is 
son^t;  on  account  of  his  relation  to  the  con- 
troversy, is  not  rejjuired  to  make  a  return  upon 
which  issue  is  jcaned.  He  may  adopt  the  re- 
turn of  the  court,  but  cannot  be  required  to 
do  so. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  §  75 ;  Dec.  Dig.  <3=926.] 

a  COUBTS  «=»200(2)— SUPREMB  COUBT— PBO- 

HiBirioN — Issues  of  Law. 

Issues  of  law  are  raised  in  the  Sopreme 
CJonrt,  in  an  original  proceeding  In  prohibition, 
either  by  a  demurrer  of  respondent  to  the  pe- 
tition, or  by  a  motion  to  quash  the  writ,  which 
ordinarily  goes  to  the  saffidency  o<  the  peti- 
tion. 

[Ed.  Note.— SV>r  other  cases,  see  Courts,  Cent 
Dig.  I  765 ;  Dec.  Dig.  «=>209(2).] 

4.  Pbohibition  €=924,  25  —  DunTBBEB  and 
Motion  to  Quash. 

In  a  prohibition  suit,  a  demurrer  to  the 
petition  and  a  motion  to  quash  the  writ  are  at- 


tacks upon  the  petition,  admitting  all  facts  well 
pleaded  therein. 

[Ed.  Mote. — £V>r  other  cases,  see  Prohibition, 
Cent  Dig.  H  73,  74;  Dec.  Dig.  «=>24,  26.] 

5.  Courts  «=3209(^— Supbxib  Ck>UBr— Pbo- 
hibition— Moor  (jUEsnoN. 

In  an  action  for  pn^bition  in  the  9or 
preme  Onirt  where  the  petition  prayed  for  re- 
lief on  the  ground  that  a  judge  was  attempting 
to  put  his  judgment  in  force  pending  motian  for 
new  trial,  which  the  judge  denied  specifically, 
but  no  evidence  pro  or  con  was  offered,  and  no 
facts  agreed  upon,  the  question  whether,  if  the 
judge  were  doing  the  matters  charged,  he  was 
right  in  law,  was  moot,  and  tlie  record  would 
support  no  judgment 

[Ed.  Note. — For  other  eases,  see  Conrta,  Ont 
Dig.  I  766;    Dec,  Dig.  «=>20i»(2).] 

6.  Pbohibition  e=>24— Piuno  Eetubns  Aft- 
EB  Motion  to  Quash  Pbxliminabt  Wbit^ 
Effsot. 

In  an  action  for  prohibition,  where,  after 
moving  to  quash  the  preliminary  writ,  respond- 
ent judge  and  the  other  respondent  filed  returns 
raising  issues  solely  of  fact  denying  what  they 
bad  admitted  before  by  the  motion  to  quash,  the 
motion  to  quash  was  withdrawn,  waived,  or 
abandoned. 

[E!d.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  f  73;    Dec.  Dig.  «=24.] 

Graves,  Blair,  and  Rovelle,  JJ.,  dissenting. 

In  Bane.  Petition  for  prohibition  by  the 
State,  at  the  relation  of  Anthony  W.  Powers, 
against  Leo  S.  Rassieur,  Judge  of  the  Cir- 
cuit Court,  City  of  St.  Louis,  and  Charles 
H.  Turpin.    Petition  dismissed. 

This  is  an  original  proceeding  In  this  court 
whereby  it  is  sought  to  prohibit  re^ond^it 
Rasslenr  from  taking  farther  steps  to  en- 
force a  Judgment  rendered  by  him  in  a  pro- 
ceeding to  contest  an  election,  wherein  re- 
spondent Turpin  herein  was  contestant  and 
relator  was  contestee,  pending  a  motion  for 
a  new  trial  in  such  proceeding.  The  petition 
for  our  writ  is  lengthy,  and  we  need  not 
take  up  space  In  setttng  out  the  whole  of  It 
In  substance  it  redtes  that  respondent  Leo 
S.  Rassieur  was  one  of  the  Judges  of  the 
circuit  court  of  the  city  of  St  Louis,  presid- 
ing over  division  4  thereof;  that  a  proceeding 
was  brought  therein  by  respondent  Charles 
H.  Turpin  as  contestant  against  A.  W.  Pow- 
ers, r^ator  herein,  as  ccDtestee,  to  determine 
the  right  of  said  oxitestant,  as  against  said 
contestee,  to  the  bfilce  ol  constable  of  the 
Fourth  constabulary  district  of  the  city  of 
St.  Louis;  that  said  contest  proceeding  was 
duly  submitted  to  respondent  Rassieur  on 
July  17,  1915,  and  after  having  heard  all 
the  evidence  therein  respondent  Rassieur  did 
on  the  4th  of  August  enter  Judgment  in 
faVor  of  contestant,  against  idator,  ousting 
him;  that  on  the  6th  day  of  August,  1915, 
relator  filed  a  motion  for  a  new  trial  of  said 
cause,  but  that  pending  said  motion  for  a 
new  trial,  and  prior  to  any  ruling  thereon, 
respondent  Leo  S.  Rassieur  caused  to  be  serv- 
ed upon  relator  a  copy  of  tald  Judgment, 
and  caused  demand  to  be  made  on  said  re- 
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]ator  that  be  ImmecUately  vacate  tbe  office 
of  constable  of  the  Fourth  aiBtrlct  aforesaid, 
and  turn  orer  all  books,  papers,  and  records 
pertaining  to  tbe  office  of  constable  aforesaid 
to  respondent  Tnrpln;  and  that  respondent 
Bassieur  has  threatened  and  was  at  the  time 
threatening  to  cause  relator  to  be  forcibly 
removed  from  the  office  of  constable  of  the 
said  Fourth  district  and  was  threatening  and 
Intending  to  make,  and  was  about  to  make, 
other  and  further  orders,  and  to  issue  at- 
tadunents  and  process  designed  to  further 
Interfere  with  and  molest  relator  In  his  posr 
sessioii  of  the  books,  records,  papers,  proper- 
tj,  and  effects  pertaining  to  the  said  office 
of  constable,  and  that  aU  of  said  acts  and 
c(Hidnct  and  orders  of  respondent  Rassieur 
irere  ea<^  and  every  one  prematnre  and  Il- 
legal, and  without  lawful  warrant  and  au- 
thority, for  that  no  final  Judgment  bad  been 
rendered  In  said  election  contest,  and  the 
tights  of  the  parties  therein  had  not  been 
finally  determined  in  the  court  of  original 
jurlsdlctian. 

This  is  in  substance  the  allegations  of  the 
petition  for  oar  writ  of  pn^bitlon.  In  so 
far  as  said  allegatlcHis  refer  to  Judge  Has- 
simr's  acts  In  the  premises.  The  contestant 
lo  the  Section  praceeding  before  Judge  Bas- 
8iear.  one  Cbarles  H.  Tnrpln,  was  aUo  made 
•  respondent  In  the  instant  action.  Other 
allegations  an  made  In  the  petition  for  oar 
writ,  setting  ont  his  alleged  offidoas  inter- 
meddling with  the  office  of  constable  afore- 
said, and  with  the  papers,  books,  and  flies 
pertaining  to  said  office;  but  since  they  bat 
follow  in  sequence  and  substance  the  allega- 
tions made  as  to  the  alleged  acts  of  respond- 
nt  Rassieur  (except  In  Turptn's  attitude 
toadhlng  a  certain  motion  to  quash,  herein- 
after referred  to),  we  do  niot  think  we  need 
camber  the  books  with  them.  The  prayer  of 
relator's  petition  for  our  writ  will  be  found 
set  out  In  our  discussion  of  the  case. 

We  may  say.  In  passing,  that  our  prelimi- 
nary writ  herein  was  Issued  without  notice ; 
allegations  meet  for  such  action  having  been 
made  In  relator's  petition  for  the  writ.  This 
i'-tion  Is  smartly  attacked  as  an  infringement 
ft  our  own  rule  No.  34  (166  S.  W.  xll).  Since 
this  rule  goes  to  our  discretion,  and  was  de- 
Msned  largely  for  oar  convenience  In  the  Is- 
M:aQce  of  original  writs,  and  since  this  role 
cuntalns  a  saving  clause,  properly  met  In  our 
q)hiion  by  tbe  allegations  of  tbe  petition 
when  tbe  writ  was  applied  for,  and  Issued, 
It  is  a  little  difficult  to  see  how  the  fact  of 
tssoance  without  notice  could  ever  be  a  valid 
(Rmnd  of  qnasbal,  sbort  of  downright  fraud 
upon  the  court,  we  may  as  well,  with  this 
Bpianatton,  let  this  phase  of  the  case  drop 
Rt  of  view.  For  reasons  which  will  appear 
f>  oor  opinion  we  need  not  set  forth  any  fur- 
rier facts  In  oor  statement,  as  ail  points  nec- 
Hmy  to  SB  understanding  of  .Ot/t  donclti- 


slons  we  reach  will  be  fonnd  set  out  In  our 
dlacusal(n  of  tbe  case. 

Thomas  A.  EKryer,  Ernest  A.  Green,  and 
Holland,  RuUedge  &  Leshly,  all  of  St  Louis, 
for  relator.  George  B.  Webster,  of  St  Louis, 
for  respondents. 

FABIS,  J.  (after  stating  the  facts  as 
above).  L  ^Qiere  are  before  us,  comirasing 
tbe  whole  of  tbe  pleadings  in  this  case:  (a) 
The  peUticm  of  relator,  praying  that  our  pre- 
liminary role  issue ;  (b)  oor  preliminary  rule, 
which  follows  the  prayer  of  the  petition  as 
to  the  acts  tonporailly  prohibited  by  us; 
(c)  a  "motion  to  recall  and  quash  the  prelim- 
inary rule,"  which  motion  was  filed  by  re- 
apondentt  on  the  8th  day  of  September,  1915; 
and  (d)  the  separate  returns  of  respondents 
herein,  filed  by  them  om  the  4th  and  11th 
day*  of  October,  IdlS,  respectively.  That  Is 
all.  Respcmdent  Tnrpln  avers  In  his  return 
that  he  "saves  to  himself  the  benefit  of  his 
ffioMoK  heretofore  filed  faa«ln  to  recall  and 
quash  the  preliminary  rulft"  Beepondent 
Rassieur  makes  his  separate  return  long  sub- 
sequent to  Joining  in  the  said  motion  to  re- 
call and  quash,  and  without  in  any  wise  re- 
ferring to  that  motion.  Turpln,  though  aver- 
ring that  he  has  not  by  bis  return  waived 
any  grounds  of  quashal  urged  In  the  said 
motion  theretttfore  filed,  does  not  in  his  re- 
turn set  forth  or  even  refer  to  any  matters 
meet  for  quashal,  as  (and  which  were)  alleg- 
ed in  the  motion  to  quash.  Tbe  return  of 
Turpln,  after  admitting  conventional  matters 
as  alleged  by  relator,  down  to  the  rendition 
of  the  Judgment,  denies  that  respondent  Bas- 
sieur did  any  act  whatever  toward  enforcing 
the  Judgment  rendered  in  the  case  pending 
the  motion  for  a  new  trial  therein,  but  avers 
the  fact  to  be  that  respondent  Rassler  imme- 
diately left  the  state  upon  his  vacation,  with- 
out taking  any  farther  steps  or  doing  any 
further  acts  in  the  case,  and  that  he  did  not 
return  till  some  time  In  September,  1915. 
Turpln  denies  that  he  himself  did  any  act 
or  meddled  officiously  In  the  premises. 

[1, 1]  Parenthetically,  we  may  say  that  we 
are  pretty  clear  that  Turpin's  acts  done  In 
tbe  premises,  and  when  disconnected  from 
those  of  Bassienr,  could  not  confer  Jurisdic- 
tion In  us  to  prohibit  Turpln.  For,  while  we 
are  not  called  on  to  rule  upMi  the  question 
whether  Turpln  Is  a  necessary  party  in  an 
original  proceeding  by  prohibition,  It  would 
seem  he  is  not  This  for  the  reason  that  the 
writ  runs  from  a  court  of  superior  to  a  court 
of  inferior  Jurisdiction  solely  to  prevent  the 
Inferior  court  from  asauming  a  Jurisdiction 
it  has  not,  or  from  exceedtni/  a  Jurisdiction  it 
has.  In  short,  to  curb  acts  of  an  Inferior 
court  which,  being  in  excess  of  Jurisdiction, 
are  ipso  facto  void.  The  right  of  Turpln  to 
be  a  necessary  party  must  be  bottomed  upon 
some  such  assumption  that  his  vested  rights 
are  being  affected  by  the  action  and  that  for 
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this  h«  Is  entiaed  to  be  present  when  saCb 
rights  are  dealt  with.  Gould  Tarpln,  or  any 
other  private  and  tmofladal  litigant  In  an 
action  which  Is  halted  by  our  writ  of  prohi- 
bition, for  that  such  action  Is  being  maintain- 
ed In  a  manner  which  makes  It  yoid,  or  by 
a  court  which  has  no  authority  over  it,  have 
any  rights  or  Interests  In  sudi  said  action 
which  we  would  be  bound  to  respect  in  law? 
We  think  not,  and  the  better  view  seems  to 
be  that  the  Judge  or  the  tribunal  alone  whose 
action  is  sought  to  be  halted  and  annulled  is 
ordinarily  the  only  necessary  party  defend- 
ant in  an  action  In  prohibition.  32  Cyc.  625; 
Connecticut,  etc.,  Railroad  Co.  v.  Franklin 
Co.  Com'rs,  127  Mass.  SO,  34  Am.  Rep.  338; 
St  Iiouls,  K.  &  S.  Ry.  Ca  v.  Wear,  135  Mo. 
230,  36  S.  W.  867,  658,  33  L.  R.  A.  341.  That 
the  party  litigant  whose  action  it  is  sought 
to  halt  is  a  permflsslble  party,  no  one,  of 
course,  doubts.  But  we  say  so  much  for  the 
purpose  of  making  clear  that  Turpln  cannot 
dominate  the  pleadings;  that  his  position 
taken  In  his  return  is  to  be  disregarded  if  it 
conflict  with  that  of  the  judge  whose  acts  are 
sought  to  be  prohibited.  The  rule  as  to  Tar- 
pln, and  mere  private  parties  standing  in 
like  attitude  as  he,  in  a  prohibition  suit,  is 
that  ordinarily  they  are  not  even  required  to 
make  a  return  upon  which  Issue  is  Joined; 
they  may  adopt  the  return  of  the  court,  but 
may  not  be  required  to  do  so.  82  Cyc.  629; 
Dnyton  v.  Paine,  13  Milnn.  493  (Gil.  454). 

Respondent  Rasslenr  in  bis  return  makes 
no  manner  of  reference  to  the  theretofore 
filed  and  pending  motion  to  recall  and  quash 
our  preliminary  writ.  He  avers  in  his  re- 
turn, which  he  verifies,  that  be,  as  Judge  of 
the  circuit  court,  rendered  Judgmoit  in  man- 
ner and  form  as  averred  by  relator,  and  that 
said  Judgment  is  the  usual  statutory  Judg- 
ment In  an  election  contest  case,  but  that  he 
left  the  state  Immediately  thereafter  and  took 
no  further  action  In  the  case  whatever ;  that 
he  did  not  return  to  the  state  till  Septem- 
ber 9th,  and  he  specifically  denies  the  allega- 
tions that  he  took  such  farther  or  any  fur- 
ther action  as  pleaded  by  the  relator.  When 
the  preliminary  rule  was  granted,  relator 
filed  afiidavlts  showing  divers  acts  on  the 
part  of  respondent  Turpln,  tending  to  show 
that  he  was  officiously  intermeddling,  but 
none  whatever  touching  any  act  on  the  part 
of  respondent  Bassleur,  showing  any  pro- 
ceedings by  him  contradicting  the  facts  said 
Rassleur  sets  up  in  his  return.  Lodged  with 
our  clerk  here  are  certain  affidavits  which 
support  the  version  of  the  facts  as  averred 
In  said  Rassleur's  return. 

Specifically  the  legal  object  sought  to  be 
attained  by  relator  is  to  be  gatbered  from 
the  prayer  of  his  petition,  which  petition  In 
Its  averments  Justifies  no  other  or  further  re- 
lief than  that  be  prays  for.  This  prayer 
reads  thus: 

"Wherefore  your  relator,  employing  the  aid 
of  this  hMioiid)M  court,  prays  to  be  reueved,  and 


that  he  may  have  the  staters  writ  of  piohibitioD, 

directed  to  said  Leo  S.  Rassienr,  judge  of  the 
circuit  court,  city  of  St  Louis,  and  to  the  said 
Charles  H.  Turpin,  to  prohibit  him  and  them 
from  in  any  manner  interfering  with  relator's 
possession  and  occupancy  of  the  office  of  con- 
stable of  the  Fourth  district  of  the  city  of  St 
Louis,  pending  action  upon  the  motion  for  new 
trial  heretofore  filed  by  relator,  and  i>ending  the 
disposition  of  this  case  on  appeal,  and  further 
proWbiting  the  said  respondrnts  from  attempt- 
mg  in  any  wise  to  secure  possession  from  relator 
of  the  office  of  constable  of  the  Fourth  district 
within  and  for  the  city  of  St  Louis  until  final 
action  has  been  taken  bv  this  honorable  court 
in  said  election  contest 

[3-61  Upon  this  state  of  the  record  what 
Issues  are  before  us?  It  is  plain  that  no  Is- 
sue of  law  Is  raised.  Such  Issues  are  raised 
here  In  an  original  proceeding  in  prolilbi- 
tion,  either  by  a  demurrer  of  respondent  to 
the  petition  (State  ex  rel.  v.  Sbeppard,  192 
Mo.  497,  91  S.  W.  477),  or  by  a  motion  to 
quash  the  writ,  which  latter  motion  ordi- 
narily goes  also  to  the  goodness  of  the  peti- 
tioa  Both  a  demurrer  to  the  petition  and 
a  motion  to  quash  the  writ  are  attacks  upon 
the  petition,  and  admit  all  of  the  facts  there- 
in which  are  well  pleaded.  If  the  retnm  Is 
Insufficient,  and  states  no  facts  which  as 
matters  of  law  preclude  tlie  relief  prayed  for 
In  the  petition,  a  demurrer  to  the  return 
(Vitt  T.  Owois,  42  Mo.  612),  or  a  demurrer 
to  the  writ,  it  seems  (State  ex  reL  v.  Lubke, 
29  Ma  App.  loc.  cit  668),  or  a  motion  to 
quash  the  return  (State  ex  rel.  v.  EUdn,  130 
Mo.  90,  30  S.  W.  333.  31  S.  W.  1037;  32  Cyc. 
920),  or  a  motion  for  Judgment  on  the  plead- 
ing (State  ex  rel.  American,  etc,  Ca  v.  Shields, 
237  Mo.  329,  141  S.  W.  686).  or  even  a  mo- 
tion for  the  writ  (In  re  Cooper,  143  U.  S.  471', 
12  Sup.  Ct  463,  36  L.  Ed.  232),  have  been 
held  to  raise  an  issue  of  law  upon  the  suf- 
ficiency as  a  matter  of  law  of  the  fact^  set  ' 
out  In  the  return.  State  ex  reL  v.  Elkius,  , 
130  Ma  90,  30  S.  W.  333,  31  S.  W.  1037; 
Wand  V.  Ryan,  166  Mo.  646,  65  S.  W.  1025.  ' 
But  here  the  sole  relief  asked  for,  and  the  I 
sole  ground  on  which  the  prayer  for  relief  is  | 
bottomed,  is  that  Judge  Rassieor  was  at- 
tempting to  put  his  Judgment  in  force  pend- 
ing a  motion  for  a  new  trial.  Judge  Ras- 
sleur denies  this  specifially.  No  evidence 
pro  or  con  is  offered;  no  agreed  facta  are  be- 
fore ua  Wo  do  not  know  and  cannot  find 
out  from  this  record  whether  Judge  Ras- 
sleur was  or  was  not  doing  the  acts  cona- 
plalned  of.  So  the  matter  of  whether,  if 
Judge  Rassleur  toere  doitiff  the  things  he  Is 
charged  with  doing,  he  would  have  a  right 
or  not  in  law  to  do  them,  becomes  a  bald 
moot  question.  We  can  render  no  Jodgmunt 
on  sa<^  a  record. 

II.  It  will  be  seen  that  the  sole  matter 
complained  of  in  the  petition  for  prohibi- 
tion Is  the  alleged  acts  of  Judge  Rassieur 
in  attempting  to  enforce  the  judgment  he  had 
rendered  in  the  election  contest  proceeding, 
pending  a  motion  for  a  new  trial.  The  right* 
folaeea  of  JudseBasstear'a  actioalatbls  be-' 
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half  Is  properly  ralaed  by  the  mcttlom  «t  re- 
8pond«it  to  recall  and  qaash  oar  preliminary 
writ,  and  the  motion  to  quash  admits  the 
fact  that  he  waa  doln^  all  the  petition 
charged  htm  with  doing.  Bat  for  the  tact 
that  respondents  pleaded  over,  by  >nt>se- 
qnently  filing  retnma  In  whldi  they  raised 
issues  solely  cf  fact,  and  denied  what  they 
had  before  by  their  motion  to  quash  In  le- 
gal efFect  admitted,  we  ooold  have  deter- 
mined this,  the  only  tangible  issue  of  law 
ever  raised  In  the  case,  to  wit,  that  <^  the 
applicability  Tel  non  to  the  facts  here  of 
section  4  of  the  act  of  March  SI,  1899,  en- 
titled "An  act  to  provide  for  the  contest  of 
electlim  of  Judge  of  the  circuit  court"  Laws 
of  Ma  1889,  p.  202.  This  section  has  been 
carried  forward  Into  the  revision  of  1909, 
and  now  appears  as  section  5960  of  the  Re- 
vised Statutes  of  1909.  Authority  to  so  car- 
ry forward  said  sectimi  4  and  the  three  other 
sections  of  the  above-entitled  act  was  con- 
ferred upon  the  committee  on  revision  by 
virtue  of  section  8086,  R.  S.  1909,  and  other 
sections  preceding  and  following  the  section 
last  above. 

[I]  Dealing  with  a  somewhat  analogous 
litntation  as  to  pleadings  In  the  case  of  State 
ez  leL  Y.  Bright,  224  Ma  loa  cit.  523,  123  S. 
W.  1069,  135  Am.  St  Rep.  552,  20  Ann.  Oas. 
^5,  which  was  an  original  proceeding  In 
prohibition,  we  aald: 

"A  retim  is  in  the  natare  of  an  answer,  aad 
a  demurrer  and  answer  cannot  both  stand  at  the 
ume  time,  where  they  both  cover  the  entire  casei 
The  rule  u  well  stated  in  6  £}ncy.  PI.  &  Prac. 
382,  thas:  'A  party  may  demur  to  one  part  of 
a  dedaration,  petition,  or  oomi^aint,  and  plead 
or  answer  tq  another;  bat  he  cannot  demur 
and  plead  or  answer  at  the  same  time  to  the 
same  part  of  the  pleading.  Tliere  cannot  be  an 
issue  of  law  and  of  fact  to  the  aame  pleading, 
or  part  ol  a  pleading,  at  the  same.  time.  Thus, 
there  cannot  be  a  general  demurrer  and  a  plea 
or  answer  to  the  whole  declaration  or  complaint 
at  the  game  time,  nor  to  the  same  count,  or 
paragraph,  except  where  the  matters  therein 
itated  are  divisible  in  their  nature,  and  a  part 
of  the  count  or  paragraph  is  good  and  a  part 
bad;  where  this  is  the  case,  defendant  may 
plead  to  the  former  and  demur  to  the  latter.' 
The  author  has  collated  the  authorities  from  the 
different  states,  and  we  will  not  repeat  the  cita- 
tion here.  It  la  a  rule  too  well  established  to 
need  citation  of  authority  that  if  a  party  de- 
murs, and  then  afterward  answers,  he  is  deemed 
to  have  withdrawn,  waived,  or  abandoned  his 
demurrer.  By  analogy,  the  converse  should  be 
true ;  that  is,  If  a  party  has  answered,  and  aft- 
ervajd  demurs,  he  should  be  deemed  a«  having 
withdrawn,  waived,  or  abandoned  his  answer. 

In  the  last  analysis  the  case  is  here  at 
i»oe  upon  a  controverted  question  of  fact, 
vlth  no  evidence  npon  which  to  resolve  such 
question.  In  a  somewhat  similar  situation 
the  Sopreme  Court  of  California  dismissed 
the  petition  In  a  proceeding  therein  by  prohi- 
Mtlon.  Carlaga  v.  Dryden,  80  Cal.  244.  It 
Is  difficult  to  find  fault  with  their  action. 

Let  the  petition  herein  be  dismissed.  AU 
ewicur,  except  GRAVES,  BLAIR,  and  BE- 
n:LLE,  JJ.,  who  dissent 
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(Springfield   Court   of   Appeals.      MisaourL 

March  11,  1916.     Rehearing  Denied 

April  3,  1916.) 

COBPORATIOITS  .  «=s>642(l)— FOBEION    COBPOBA- 

TioNB— "DoiNo  Business"  in  thz  State. 
A  foreign  corporation  which  had  not  com- 
pUed  with  Rev.  St  1909,  |§  3037-3041,  relating 
to  doing  business  within  the  state,  entered  into 
a  contract  with  residents  to  supply  performers 
for  a  Chautauqua  course,  which  was  to  be  car- 
ried on  a  week.  Hie  corporation  advei-tised 
that  the  Chautauqua  was  a  permanent  affair,  and 
tiiat  It  would  be  continued  in  the  following  year, 
and  its  agent  sold  tickets  and  collected  the  pro- 
ceeds for  admissions  to  the  Chautauqua.  Beld, 
that  the  corporation  was  doing  business  within 
the  state,  the  expression  "doing  business"  being 
equivalent  to  conducting  or  managing  business, 
and  so  could  not  sue  on  contracts  made  in  con- 
nection with  such  Chautauqua  course,  not  hav- 
ing complied  with  the  statutes  (citing  Words 
and  Phrases). 

[Ed.  Note. — For  other  cases,  see  CorpcH-ations, 
Cent  Dig.  fg  2520,  2521 ;  Dec  Dig.  «S=9642a).J 

Appeal  from  OlrcDtt  Oonrt,  Jasper  Ootmty, 
Frank  L.  Forlow,  Special  Judge. 

Action  by  the  Wichita  Film  &  Supply  Com- 
pany against  F.  L.  Yale  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Haywood  Scott,  of  Joplln,  and  F.  M.  Cum- 
mlngs,  of  Kansas  City,  for  appellants.  C.  H. 
Montgomery,  of  Joplln,  and  William  Keith, 
of  Wichita,  Kan.,  for  respondent 


FARRINGTON,  J.  The  plainttfT,  a  B^n- 
sas  corporation  organized  for  pecuniary  prof- 
It,  brought  suit  against  16  Individual  citizens 
of  Joplln,  Mo.,  and  recovered  a  Judgment  for 
the  sum  of  |1,417,  from  whldi  the  defendants 
appeal. 

A  number  of  grounds  are  raised  by  the  ap- 
pellants In  their  brief  which  they  urge  as 
reversible  error.  Tbe  record  bifore  us  Is 
voluminous,  covering  the  various  phases  pre- 
sented to  the  trial  court  However,  as  we 
find  one  of  the  contentions  of  the  appellants 
obviously  well  taken,  which  clearly  disposes 
of  the  case,  we  will  set  forth  only  such  of 
the  facts  as  will  Indicate  the  ruling  of  this 
court 

The  undisputed  facts  go  to  show  that  the 
plaintiff  is  a  Kansas  corporation  organized 
for  pecuniary  profit;  that  Its  business,  ac- 
cording to  Its  charter,  is  to  purchase  and  de- 
liver films,  moving  picture  machines,  sup- 
plies, etc.,  for  theaters  of  various  kinds,  and 
to  manage  and  control  theaters,  and  to  do  a 
general  moving  picture  and  theater  business ; 
that,  acting  under  Its  charter,  in  furtherance 
of  Us  business.  It  engaged  In  the  business  of 
furnishing,  establishing,  and  conducting  pub- 
lic entertainments  commonly  called  "Cbau- 
tauquas";  that  on  the  12th  day  of  Novem- 
ber, 1912,  its  authorized  agent  came  to  Jop^ 
lln.  Mo.,  and  promoted-  a  Chautauqua  to  be 
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held  the  following  summer;  tbat  plaintiff 
through  this  agent.  Who  the  erldence  clearly 
shows  was  authorized  to  act  for  plaintiff, 
entered  Into  a  contract  with  the  defendants 
wberelii  the  plaintiff  agreed  to  "establish 
and  conduct  a  Chautauqua  In  or  near  the 
town  of  Joplln,  state  of  Missouri,  during  the 
season  of  1913,"  and  undertook  "to  furnish 
said  Chautauqua  complete  with  all  talent  for 
the  program,  all  local  and  general  advertis- 
ing material,  and  a  large  auditorium  tent 
with  seats  and  equipment,"  and  assume  all 
financial  responsibility  of  said  assembly.  It 
agreed  that  the  Chautauqua  would  extend 
over  a  period  of  not  less  than  seven  days, 
with  at  least  two  sessions  a  day,  afternoon 
and  evening.  In  consideration  that  thge 
plaintiff  establish  and  conduct  the  said  Chau- 
tauqua the  defendants  agreed  to  accept  650 
season  tickets  to  said  Chautauqua  and  to 
pay  for  said  season  tickets  before  the  open- 
ing of  the  Chautauqua  at  the  rate  of  /$2  per 
ticket  by  placing  the  sum  of  $1,800  to  the 
credit  of  the  plaintiff  in  a  Joplln  bank  prior 
to  the  opening  day  of  the  Chautauqua,  with 
the  understanding  that  said  bank  would  pay 
over  said  $1,300  to  plaintiff  as  follows :  $700 
on  the  opening  day,  and  $100  on  each  suc- 
ceeding day  thereof.  It  was  further  agreed 
that  the  defendants  would  share  50  per  cent 
of  the  proceeds  from  the  sale  of  any  season 
tickets  up  to  noon  on  the  opening  day  over 
and  above  the  660  heretofore  mentioned. 
The  gate  receipts  were  to  go  to  the  plaintiff. 
The  evidence  further  shows  that  misunder- 
standings arose  between  plaintiff  and  the  de- 
fendants shortly  before  the  Chautauqua  was 
to  be  held,  but  probably  after  the  talent  had 
been  engaged  by  the  plaintiff.  The  sale  of 
season  tickets  by  defendants  brought  in  but 
$525.  A  day  or  so  l)efore  the  Chautauqua 
was  to  open  the  plaintiff  sent  its  r^resentja- 
tlve  to  Joplln  to  be  there  and  to  receive  the 
first  installment  of  $700,  when  there  occur- 
red a  complete  break  between  plaintiff  and 
defendants,  and  at  a  meeting  the  representa- 
tive of  the  plaintiff  was  offered  the  sum  of 
$525  as  a  full  release  to  the  defendants  of 
any  obligation  owing  from  them  to  plaintiff 
under  the  terms  of  the  contract  This  was 
declined,  and  the  plaintiff  went  ahead  and 
conducted  the  Chautauqua.  There  is  much 
space  consumed  in  the  record  concerning  the 
ability  of  the  talent  furnished,  the  plaintiff 
attempting  to  show  that  it  was  up  to  the 
average  ordinarily  furnished  at  Chautauquas, 
and  the  defendants  by  their  witnesses  con- 
tending that  the  performances  were  little,  if 
any,  above  that  ordinarily  seen  at  five  cent 
vaudevlUe  theaters.  The  plaintiff's  petition 
was  iMised  on  the  contract  alleging  full  per- 
formance and  praying  Judgment  against  the 
defendants  for  the  full  sum  of  $1,300,  togeth- 
er with  interest 

The  answer,  among  other  things,  states 
that  plaintiff  was,  at  all  times  mentioned  in 
the  petition,  a  corporation  organized  under 


the  general  statutes  of  Kansas;  that  on  the 
8th  day  of  August  1013,  It  commenced  doing 
business  in  Joplln  in  this  state  by  way  of 
selling  admission  tickets  and  season  tickets 
to  the  general  public  and  putting  on  a  show, 
and  continued  to  do  so,  claiming  to  be  carry- 
ing out  the  terms  of  the  agreement  mention- 
ed in  the  petition;  that  it  'went  from  Joplin 
to  Pierce  City  in  this  state  and  engaged  in 
the  same  line  of  business ;  and  that  neither 
prior  to  the  signing  of  the  contract  nor  be- 
fore filing  this  suit  nor  since,  has  the  plain- 
tiff complied  with  sections  3037  to  3041,  in- 
clusive, of  the  Bevised  Statutes  of  Missouri. 
1909,  relating  to  the  requirements  of  foreign 
corporations  doing  business  in  Missouri,  and 
avers  that  the  plaintiff  had  tailed  to  perform 
the  requirements  prescribed  In  said  sections, 
and  was  not  authorized  as  a  corporation  to 
do  business  in  ttiis  state,  and  prayed  that 
the  defendants  be  discharged. 

The  plaintiff  In  its  reply  admitted  ttiat  it 
had  not  maintained  a  public  office  in  Sfis- 
sonrl,  that  It  had  not  complied  with  the  sec- 
tions of  the  statutes  pleaded  in  the  answer, 
and  alleges  that  It  neither  carried  on,  nor 
proposed  to  carry  on,  or  conduct  any  busi- 
ness In  the  state  of  Mlssonrl  of  a  permanent 
nature,  such  as  la  contemplated  by  the  above- 
mentioned  sections  of  the  statutes;  that  the 
performers  and  lecturers,  who  merely  gave 
temporary  entertainment  not  to  exceed  a 
week  in  duration  in  any  one  place,  were 
brought  Into  the  state  of  Missouri  by  the 
plaintiff  for  the  purpose  of  conducting  the 
Chautauquas.  The  evidence  discloses  that 
the  plaintiff  made  arrangements  with  the  va- 
rious performers  and  lecturers  to  come  into 
Missouri  from  other  states;  that  it  erected  a 
tent  on  a  vacant  lot  in  the  city  of  Joplln, 
employed  a  ticket  seller,  and  managed  and 
conducted  the  Chautauqua  for  a  week ;  and 
that  several  bimdred  people  attended  and 
purchased  tickets  from  plaintiff's  ticlcet  sell- 
er. Evidence  Introduced  by  the  plaintUT  dis- 
closed that  it  intended  to  make  the  giving  of 
Chautauquas  in  Joplln,  Mo.,  a  permanent 
business.  This  is  shown  by  an  advertisement 
placed  in  one  of  the  daily  newspapers  at  Jop- 
lln by  the  plaintiff  and  introduced  in  evidence 
by  the  idaintifl,  a  part  of  which  is  as  fol- 
lows: 

"A  Permanent  Affair. 

"The  Wichita  Bureau  is  a  permanently  organ- 
ized company  which  will  not  go  out  of  bnsiDess 
with  the  passing  of  the  present  season.  It  ex- 
pects to  have  dealings  with  this  community 
again.  Another  season  will  find  its  advertise- 
ments in  the  columns  of  this  newspaper  telling 
the  readers  of  other  coming  events  in  whl(^  they 
will  be  Interested.  The  Chautauqua  soon  to  b« 
given  is  being  planned  With  this  In  mind.  It 
will  establish  a  relatiosaUp  with  the  people  of 
Joplin  that  will  mean  more  than  the  mere  giv- 
ing of  one  week  of  entertainment  The  idea  of 
permanency  is  uppermost  The  cost  of  prepar- 
ing for  the  1913  Chautauqua  would  be  prohibi- 
tive  were  it  not  for  the  reasoiiable  assurance 
that  this  community  will  ask  for  another  enter- 
taiument  similar  in  nature  next  Bummer." 
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That  the  pltlntifl  Intended  to  go  Into  tbe 
permanent  boslneas  o£  giving  Chautanquaa 
Is  Joplln  yearly  la  alao  dladosed  by  tbe  un- 
disputed testimony  of  some  five  or  six  wit- 
nesses introduced  by  the  defendants. 

The  question,  therefore — decisive  of  tills 
case — ^is  whether  the  plaintiff  was,  as  a  for^ 
elgn  corporation,  engaged  In  doing  an  Intra- 
state business  for  pecuniary  profit  in  the 
state  of  Missouri  in  violation  of  the  Statutes 
referred  to,  and  is  therefore  prohibited  from 
maintaining  a  suit  for  recovery  on  this  con- 
tract. Our  answer  to  this  question  is  in  the 
affirmative,  and  that  the  contract  mtered 
Into  and  htm  relied  on  by  plalntUt  evldmc- 
ed  an  Intention  on  Its  part  to  carry  on  an 
intrastate  business  in  Missouri,  and  does  not 
evidence  that  what  plaintiff  did  was  an  iso- 
lated transaction.  "To  conduct"  is  synony- 
mous with  "to  manage,"  "to  direct,"  "to 
carry  on,"  "to  do  business,"  as  will  be  found 
on  consulting  the  leading  lezicograpliers,  and 
Words  and  Phrases.  By  the  terms  of  the 
contract,  tberetbre,  plaintiff  was  to  do  such 
business  as  is  incident  to  carrying  on  a  Chau- 
tauqua "in  or  near  the  town  of  Jc^lin,  state 
of  Missouri"  By  its  own  evidence,  the  plain- 
tiff was  engaged  in  establislilng  and  conduct* 
log  Chantauqnas ;  that  was  its  business,  done 
for  the  purpose  of  making  a  profit  Seymour 
D.  Thompson  In  his  chapter  on  Foreign  Oor- 
poradons,  19  Cyc.  at  page  1280,  In  discussing 
this  question,  says : 

"  •  •  *  Under  a  sound  interpretatioo  of 
such  statutes,  the  d<dng  of  bosinesa  consists  only 
of  canning  on  the  mierationa  of  its  trade  for, 
the  making  of  proflt.*'^ 

In  the  case  of  John  Deere  Plow  Oa  v.  Wy- 
land,  68  Kan.  266,  76  Pa&  loc.  dt  864,  2 
Ann.  Cas.  304,  the  court,  in  dealing  with  the 
qa^tion  under  consideration,  used  this  lan- 
guage: 

"Although  the  record  in  each  case  discloses 
but  one  transaction  of  the  corporation,  that 
transaction  was  not  merely  incidental  or  casaaL 
It  was  a  part  of  the  very  business  to  perform 
vhich  tlie  corporation  existed.  It  did  distinctly 
indicate  a  purpose  on  the  part  of  the  corpora- 
tioo  to  engage  in  business  within  the  state,  and 
to  malie  Kansas  a  part  of  its  field  of  operation, 
where  a  substantial  part  of  its  ordinary  traffic 
was  to  be  carried  on.  Therefore,  although  a 
single  act,  it  constituted  a  doing  of  business  in 
the  state  within  the  meaning  of  the  statnte, 
while  several  acts  of  a  different  nature  might 
not  have  had  that  effect" 

In  the  case  of  St  Iiouls  Expanded  Metal 
l^lreprooflng  Co.  v.  B^lharz  (Tex.  Civ.  App.) 
88  S.  W.  612,  It  Is  held  that  a  contractor  in 
St  Louis,  who  agreed  not  only  to  furnish 
the  material,  but  to  construct  a'  building  in 
Texas,  furnishing  the  necessary  material  and 
labor,  was  engaged  In  Intrastate  business  In 
Texas, 

It  was  held  In  the  case  of  Butler  Bros. 
Sboe  Co.  T.  United  States  Rubber  Company, 
156  Fed.  loc  dt.  17,  84  C.  O.  A.  167,  that 
"interstate  commerce,"  Is  not  necessarily  the 
nle  of  goods,  and  that  it  Includes  negotia- 
tions or  contracts  and  dealings  between  citi- 
zens of  different  states  irtilch  contemplate 


and  cause  Importation  wheUier  It  be  of  goods, 
persons,  or  Information. 

It  was  held  in  Gibbons  v.  Ogdm,  9  Wheat 
1,  6  Li  Ed.  28,  that  "commerce"  indudes 
more  than  "traffic"— "It  Is  Intercoursa" 

In  the  case  before  us,  had  the  plaintiff 
merely  made  arrangements  as  a  Kansas  cor- 
poration to  import  the  lecturers  and  perform- 
ers to  Joplln  for  the  use  of  the  ddendanta, 
there  would  be  some  basis  for  the  plaintiff's 
contentioD  that  its  contract  and  conduct 
amounted  to  nothing  more  than  interstate 
commerce,  and  therefore  not  subject  to  the 
Missouri  corporation  laws.  But  here  we 
have  a  foreign  corporation,  not  only  import- 
ing the  talent,  but  coming  with  its  servants 
and  agents  and  a  tent  in  which  its  paid  per- 
formers  were  to  entertain.  The  selling  of 
tickets  to  the  general  public,  tn  other  words, 
exchanging  the  fruits  of  its  labor  in  organiz- 
ing a  Oliautauqua  for  the  money  of  citizens 
of  Joplln,  was  a  Missouri  transaction.  So 
far  as  those  were  concerned  who  bought 
tickets  at  the  door,  that  transaction  or  that 
doing  of  business  was  certainly  in  the  state 
of  Missouri,  and  those  transactions  were  not 
isolated,  nor  were  they  merdy  Inddoital  to 
the  general  scheme,  but  were  a  <»rrylng  out 
of  the  purpose  for  which  the  plaintiff  came 
into  Missouri.  The  plaintiff  here  is  in  an 
attitude  similar  to  that  of  the  plaintiff  In 
the  case  of  Orr's  Adm'r  r.  Orr,  167  Ky,  670, 
168  8.  W.  767,  where  it  is  shown  that  the 
foreign  corporation  shipped  its  goods  from 
Minnesota  to  Tennessee,  ahd  from  the  last- 
mentioned  state  made  distribution  through 
an  agent,  and  it  was  held  that  the  interstate 
featore  ot  Uie  transaction  ended  upon  the 
delivery  of  the  goods  to  the  agent  in  Ten- 
nessee, and  that  from  that  time  on  the  han- 
dling of  the  goods  was  doing  business  In 
Tennessee.  This  point  was  the  distinguish- 
ing feature  between  that  case  and  our  case 
of  J.  R.  Watklns  Medical  Co.  v.  Holloway, 
182  Mo.  App.  140,  168  S.  W.  200.  The  con- 
tract in  the  case  wider  consideration  was 
made  in  Missouri,  and  was  to  be  wholly  and 
folly  performed  in  this  state  by  both  par- 
ties. 

It  was  said  in  the  case  of  Tri-State  Amuse- 
ment Co.  ▼;  Forest  Park  Highlands  Amuse- 
ment Co..  192  Mo.  loc.  dt  422,  90  S.  W.  1020, 
4  L.  R.  A.  (N.  S.)  688,  111  Am.  St  Rep.  611, 
4  Ann.  Oas.  808,  that  the  purpose  of  oiir 
statutes  is  to  place  foreign  corporations  on 
an  equality  with  domestic  corporations,  and 
to  impose  the  same  burdens  upon  them  that 
domestic  corporations  have  to  bear.  To 
entitle  a  domestic  coriioratlon  to  do  the  busi- 
ness the  plaintiff  was  doing,  it  must  have  lie- 
come  incorporated  and  paid  the  state  an  In- 
corporation tax,  and  to  be  placed  on  the  same 
footing,  when  engaged  In  the  same  business, 
a  foreign  corporation  must  do  the  same. 
Domestic  corporations  haye  an  office  and  of- 
ficers upon  whom  services  of  process  may  lie 
had  In  case  they  breadi  their  contracts  In 
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doing  business  In  Missouri,  and  so  is  ttie  re- 
quirement as  to  foreign  corporattons.  And 
It  Is  said  In  tliat  case  tbat  It  was  to  prevent 
the  happening  ot  such  contingencies  that  the 
statutes  In  question  were  prindpaliy  enacted. 

It  Is  held  In  the  case  of  Parke,  Davis  & 
Ga  T.  MuUett,  245  Mo.  loc.  dt.  176,  149  S. 
W.  461,  that  the  regulation  of  for^gn  cor- 
porations Is  for  the  purpose  of  sabjectlng 
them  to  Inspection,  so  that  their  condition 
might  be  known;  further,  that  there  be  a 
protection  to  the  public  in  subjecting  foreign 
corporations  doing  business  In  this  state  to 
the  Jurisdiction  of  the  courts  of  the  state, 
and  that  the  providing  of  revenue  Is  merely 
incidental. 

The  entering  into  contracts  such  as  the 
one  under  consideration  Is  an  unlawful  act, 
and  the  contract  is  void.  See  Til-State 
Amusement  Co.  v.  Forest  Park  Highlands 
Amusement  Co.,  192  Mo.  404,  90  S.  W.  1020, 
4  L.  B.  A.  (N.  S.)  688,  111  Am.  St.  Rep.  611. 
4  Ann.  Caa.  808,  which  Involved  a  contract 
to  famish  theatrical  exhibitions;  Amalga- 
mated Zinc  &  Lead  Co.  v.  Bay  State  Zinc 
Mining  Co.,  221  Mo.  loc.  clt  14,  120  S.  W. 
31,  23  U  B.  A.  (N.  S.)  492;  Parke,  Davis 
&  Co.  V.  Mullett,  245  Mo.  168.  149  S.  W.  461; 
Interstate  Amusement  Co.  v.  Albert,  128 
Tenn.  417,  161  S.  W.  488. 

The  contract  and  the  evidence  clearly  in- 
dicate that  the  plaintiff  was  engaged  at  Jop- 
lln  and  at  Pierce  City,  Mo.,  in  the  business 
of  establishing  and  conducting  a  local  ent«^ 
prise,  wherein  It  dealt  with  the  public  at 
large  In  diarglng  and  taking  money  for  the 
privilege  of  viewing  and  hearing  its  enters 
taloment  furnished  by  its  paid  performers. 
The  evidence  discloses  that  the  transaction 
was  not  isolated,  temporary,  or  incidental, 
In  connection  with  the  plaintiff's  business, 
but  was  a  carrying  on  and  a  furtherance  of 
Its  business  of  giving  Chautauquas  for  profit, 
and  the  witnesses  for  the  defendants  cor- 
roborate plaintiff's  paid  advertisMn^it  that 
It  liad  come  to  Joplln  to  stay. 

The  cases  cited  by  plaintiff  holding  that 
the  right  of  a  foreign  corporation  to  sue  for 
its  property  located  In  a  state  in  which  it 
has  not  met  the  local  requirements  are  In- 
applicable here  because  the  suit  Is  for  dam- 
ages for  breach  of  contract,  and  seeks  to 
recover  on  the  void  contract  entered  into. 
There  is  no  claim  in  the  petition  that  the 
defendants  have  any  of  the  property  or  mon- 
ey the  title  to  which  is  In  the  plaintiff. 

The  motion  of  the  plaintiff,  asking  to  have 
this  case  transferred  to  the  Supreme  Court 
on  the  ground  that  a  constitutional  question 
is  Involved,  Is  denied,  as  the  validity  of  the 
act  pleaded  in  defoidants'  answer  is  in  no 
way  questioned  by  either  side.  As  was  said 
In  the  case  of  Hllgert  v.  Barber  Asphalt  Pav. 
Co..  173  Mo.  loc.  clt  326,  72  S.  W.  1072,  "Its 
construction  was  alone  involved."  The  sec- 
tions of  the  statutes  involved  in  the  deter- 


mination of  this  case  have  been  held  con- 
stitutional by  the  Supreme  Court  In  the  case 
of  Boeder  v.  Robertson,  202  Mo.  622,  100  S. 
W.  1086;  and  the  Supreme  Court,  In  the 
case  ot  State  v.  Campbell,  214  Mow  362,  113 
S.  W.  1081,  refused  to  enterbdn  Jurisdiction 
where  a  statute  was  attacked  as  unconstitu- 
tional when  it  had  previously  adjudicated 
the  question. 

It  necessarily  follows  from  what  has  been 
said  tbat  the  Judgment  must  be  reversed; 
and  It  is  so  ordered. 


BOBEBTSON,  P. 
ooncor. 


J.,  and  STUBGIS,   J.. 


BROWN  V.  CONNECTICUT  FIRE  INS.  CO. 
OF  HABTFOBD,  CONN.    (No.  14001.) 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

7,  1916.    Rehearing  Denied  March 

28,  1918.) 

1.  Courts  4s>114  —  Auendhznt  Ntmc  Pao 
Tunc. 

Where  the  court,  more  tiian  foar  years  aft- 
er setting  aside  a  verdict,  amended  its  record 
nunc  pro  tunc,  utilizing  as  a  basia  of  such  or- 
der a  memorandum  filed  by  the  judge  at  the 
time  of  setting  aside  the  verdict,  the  order  was 
invaUd,  as  an  entry  nunc  pro  tunc  may  be 
made  only  upon  evidence  furnished  by  the  pa- 
pers and  files  in  the  case,  and  a  mere  memoran- 
dnm  filed  by  the  court,  as  distingaished  frtMn 
the  findings  of  fact  and  conclusions  of  law  re- 
quested under  the  statute,  is  not  recognized  by 
the  law  as  a  propeo:  basis  upon  wliich  to  predi- 
cate such  entry. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  868;   Dec.  Dig.  «=s»114.] 

2.  INSCBANCE  «=3493  —  AUOVm  OF  DaU AGS 

TO  Pboperty. 

In  an  action  on  a  policy  of  a  fire  insurance 
the  question  of  total  or  partial  loss  is  to  be  a»- 
certained  by  reference  to  the  present  condition 
of  the  building,  and  whether  it  has  lost  its  iden- 
tity and  specific  character  as  a  Btdlding  rather 
than  the  use  to  wliidi  it  might  be  put  after  be- 
ing repaired. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  »  1266-1268;  Dec.  Dig.  «=a493.1 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; G.  A.  Wurdeman,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Rachel  Brown  against  the  Connect- 
icut Fire  Insurance  Company  of  Hartford, 
Conn.  From  an  order  setting  aside  Judg- 
ment for  plaintiff  and  granting  a  new  trial, 
plaintiff  appeals.    Reversed  and  remanded. 

A.  E.  L.  Gardner  and  B.  H.  Stevens,  both 
of  Clayton,  and  Chas.  E.  Morrow  and  Gea 
E.  Booth,  both  of  St.  Louis,  tor  appellant 
Bernard  Greensfelder,  of  St  Louis,  and  Bates, 
Harding,  Edgcrton  &  Bates,  of  Chicago,  lU, 
for  respondent 

NOBTONI,  J.  This  is  a  suit  on  a  policy 
of  flre  Insurance.  Plaintiff  prevailed  at  the 
trial  but  the  court  set  the  verdict  aside  on  de- 
fendant's motion.  It  is  from  this  order,  set- 
ting the  verdict  aside  and  granting  a  new 
trial  to  defendant  that  idaintlfl  prosecutes 
tiie  appeal. 
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[f  ]  By  the  provisions  of  the  policy  defend- 
ant Insured  plaintiff's  residence  to  an  amount 
not  exceeding  $2,500  against  loss  by  fire. 
There  was  $2,000  other  insurance  on  the 
property  or  a  total  of  $4,500  In  alL  The 
jury  awarded  plaintiff  a  recovery  for  the 
fall  amount  of  the  policy,  together  with  In- 
terest, In  the  view  that  the  building  Insured 
was  totally  destroyed  by  flre^  The  court  set 
this  verdict  aside  by  an  order  duly  entered  of 
record  December  23,  1912.  Subsequent  to 
the  adjournment  of  the  term,  indeed  after  sev- 
eral other  terms  of  the  court  had  Intervened, 
and  more  than  three  years  subsequent  to  the 
order  setting  aside  the  verdict,  the  court 
amended  its  record  nunc  pro  tunc  through 
QtUlzing  a  memorandum  filed  by  the  Judce 
at  the  time  of  setting  the  verdict  aside  as  a 
basis  for  such  nunc  pro  tunc  order.  Such  en- 
tries nunc  i»ro  tunc  in  this  jurisdiction  may 
be  made  only  upon  evidence  furnished  by  the 
papers  and  files  in  the  cause  or  something  in 
the  record  or  tn  the  minute  book  or  In  the 
judge's  docket  as  a  basis  to  amend  by.  A 
mere  memorandum  or  written  opinion  filed  by 
the  trial  court,  as  distinguished  from  a  find- 
ing of  facts  and  conclusions  of  law  requested 
noder  the  statute,  is  not  recognized  by  the 
law  as  a  proper  basis  on  which  to  predicate 
a  nunc  pro  tunc  entry.  The  Supreme  Court 
has  settled  the  precise  question,  as  wUl  ap- 
pear by  reference  to  Missouri,  K.  &  B.  By. 
Ca  V.  Holschlag,  144  Ma  253,  45  &  W.  1101, 
66  Am.  St  Rep.  417,  and  it  is  therefore  unnec- 
essary to  treat  with  it  more  extensively.  The 
court  proceeded  without  authority  in  making 
the  nunc  pro  tunc  entry,  and  the  subject- 
matter  for  review  relates  alone  to  the  ac- 
tion in  setting  the  verdict  aside  because  of 
refusing  defendant's  Instruction. 

There  is  much  evidence  tending  to  prove 
that  plaintiff's  house  was  totally  destroyed 
by  fire,  and  that  its  value  was  considerably 
in  e.Tcess  of  the  total  insurance,  and  there  is 
evidence,  too,  on  the  part  of  defendant  tend- 
ing to  show  the  loss  was  but  a  partial  one. 

[2]  Defendant  requested  the  following  in- 
struction touching  the  matter  of  a  partial 
loss  under  the  policy,  but  the  court  refused  it: 

'The  court  instrocta  the  jury  that  if  they  be- 
liere  from  the  evidence  that  the  dwelling:  house 
which  was  the  subject  of  the  insurance  aid  not, 
b7  reason  of  the  fire  testified  to,  lose  its  identity 
as  a  dwelling  bouse  and  could,  after  said  fire,  be 
repaired  and  restored  and  placed  in  as  good  con- 
dition for  use  as  a  dwelling  house  as  before  the 
fire,  then  Hiid  fire  did  not  result  in  a  total  loss 
within  tiie  meaning  of  section  "7020  of  the  Re- 
used Statutes  of  Missouri,  and  the  amount 
v.liich  plaintiff  is  entitled  to  recover  under  the 
policy  of  insurance  sued  on,  if  anything,  is  that 
proportion  of  the  amount  of  the  damages  which 
jnn  believe  from  the  evidence  was  caused  by 
said  fire,  as  $2,600,  the  amount  insured  by  the 
policy  in  suit,  bears  to  $4,600,  the  total  insur- 
tnce  covering  said  house  at  the  time  of  said  fire 
if  shown  by  the  evidence." 

It  appears  that  after  the  ]iir;f  found  the 
issue  for  plaintiff,  to  the  effect  that  the  build- 
ing was  totally    destroyed  by  fire,  the  court 


set  the  verdict  aside  because  It  erred  In  refus- 
ing defendant's  InstrucCion  above  copied. 
Manifestly  this  Instruction  was  properly  re- 
fused for  that  it  tells  tlie  Jury  that  if  the 
dwelling  house  did  not — 
"by  reason  of  the  fire,  •  •  •  lose  its  iden- 
tity aa  a  dwelling  house  and  could,  after  said 
fire,  be  repaired  and  restored  and  placed  in  as 
good  condition  for  use  as  a  dwelling  house  as 
Before  the  fire,  then  said  fire  did  not  result  in 
a  total  losa" 

The  instruction  appears  to  proceed  In  the 
view  that  the  question  as  to  whether  the  loss 
is  total  or  partial  Is  to  be  ascertained  by 
an  inquiry  as  to  whether  the  building  may  be 
restored  and  placed  in  as  good  condition  for 
use  as  a  dwelllxig  house  as  before  the  fire 
when  such  Is  not  the  criterion.  A  policy  of 
insurance  against  fire,  as  here,  it  is  said,  is 
upon  "a  building  as  such."  See  Nave  v. 
Ina  Ca,  37  Mo.  430,  90  Am.  Dec.  394.  There- 
fore the  question  in  respect  of  a  total  ot 
partial  loss  is  to  be  ascertained  by  refer- 
ence to  the  condition  of  the  building  rather 
than  to  the  use  it  might  be  put  to  after  being 
patched  up.  Our  Supreme  Court,  in  O'Keefe 
V.  Ins.  Co.,  140  Mo.  558,  564,  41  S.  W.  822, 
923  [39  li.  B.  A.  819],  says: 

"By  a  total  loss  is  meant  that  the  building  has 
lost  its  identity  and  specific  character  as  a 
buildinfc  and  become  so  far  disintegrated  that 
it  cannot  be  properly  designated  as  a  building, 
although  some  part  of  it  may  remain  standing?' 

This  is  true,  too,  though  some  parts  of  the 
building  which  remain  standing  may  be  used 
in  rebuilding.  See  Stevens  v.  Norwich  Union 
Fire  Ins.  Ca,  120  Ma  App.  88,  101,  96  S. 
W.  684. 

The  court  properly  refused  the  instruction 
above  set  forth  and  erred  in  setting  the  ver- 
dict aside  as  it  did. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
to  reinstate  the  verdict  and  enter  Judgment 
thereon.    It  is  so  ordered. 

RBTNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


PROOTOR  V.  CITX  OF  POPLAR  BLUFF. 
(So.  1450.) 

(Springfield  Court  of  Appeals.     MlssourL 

March  11,  1916.    Rehearhig  Denied 

April  8,  1916.) 

1.   BVIDBNCK    (8=3471(11)— MATIEBS    OV    OPIK- 

lON— Sbnsk  or  Touch. 

In  an  action  for  injuries  to  a  pedestrian 
who  stepped  from  a  raised  portion  of  a  walk 
and  received  a  fractured  hip  when  her  ankle 
turned  on  a  loosened  brick  protruding  up  from 
the  walkway,  where  there  was  evidence  that  the 
walkway  was  composed  of  loose  bricks  and 
sand,  it  was  not  error  to  permit  the  plaintiff  to 
testify  that  she  stepped  on  a  brick,  althotiKh  it 
was  so  dark  that  she  could  not  see  it,  and  she 
testified  that  she  knew  it  waa  a  biick  only  by 
the  sense  of  touch. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2161;  Dec.  Dig.  <8=471(11);  Wit- 
nesses, Cent  Dig.  {  833.] 
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2.  Dauaqes      «s>158f7)  —  Plbading      aito 

Proof. 

In  suit  by  a  pedestrian  injured  through  de- 
fective sidewalk,  where  the  petition  alleged  the 
facts  as  to  where  and  how  her  limb  was  frac- 
tured, and  that  she  had  used  crutches,  and  that 
her  injury  was  permanent,  plaintiff's  testimony 
an  to  the  shrinkage  of  her  limb  was  admissible 
as  showing  a  resulting  condition  due  to  the  in- 
jury, which  natnrally  resulted  therefrom. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  J  442;   Dec.  Dig.  «=»168(7).] 

8.  DAlfAGKS   «=>1.58(1)— PSBSONAIi  ISJVTaXB— 

Pleading  and  Pboof. 

If  a  condition  sought  to  be  shown  by  evi- 
dence as  to  personal  injuries  natnrally  and  or- 
dinarily, though  not  necessarily,  results  from 
the  injuries  alleged,  proof  thereof  may  be  shown 
under  the  general  allegation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  i{  441,  443,  444;  Dec  Dig.  <&s>158 
(l).l 

4.  MDmoiPAL  CoBVOBATiORs  <8=»759(2)— Drr- 
TT  TO  Maintain  Walks  —  Contbol  op 
Walks. 

Even  in  the  absence  of  formal  acceptance 
of  a  walk  by  the  city,  it  is  under  the  obligation 
to  keep  it  in  a  teBsonably  safe  condition  be- 
cause of  recognizing  it  as  open  for  travel  and 
inviting  the  public  to  use  it,  and  such  acts  ma^ 
be  shown  eitner  by  direct  or  circumstantial  evi- 
dence. 

[Ed.  Mote. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1590;  Dec  Dig.  e=> 
759(2).] 

5.  Municipal  Cobpobationb  iS=»759(3)— Du- 
ty TO  Maintain  Walks  —  Contbol  or 
Walks. 

Where  a  dty  established  grade  and  did 
some  work  on  a  street  and  placed  lines  thereon 
and  street  signs,  and  permitted  pedestrians  for 
years  to  use  a  portion  of  the  street  as  a  side- 
walk at  the  point  where  the  plaintiff  was  in- 
jured, there  was  such  control  of  the  street  as  to 
render  the  city  liable  for  failure  properly  to 
maintain  the  walk. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1587,  1698;  Dec. 
Dig.  <S=759(3).] 

6.  Municipal  Cobpobationb  «=>768(3)— Du- 
ty to  Maintain  Walks  —  Dbfisctiye 
Walks— EviDKN  OB— Sufbtcibnct. 

Evidence  that  a  walk,  use  of  which  was  ac- 
quiesced in  by  the  city  for  a  number  of  years, 
was  composed  of  sand  and  loose  bricks  on  edge 
and  in  other  unusual  positions,  was  sufficient  to 
show  liability  of  the  city  for  injuries  to  one 
who  stepped  on  a  loose  brick  and  fell. 

[Ekl.  Note. — ^EV>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1624;  Dec.  Dig.  iS=> 
768(3).] 

7.  Appeal  and  Ebbob  <8=>1050(2) — Habuless 
Erbob— Imuatebial  Evidence. 

In  a  suit  against  a  diy  for  injuries  due  to 
a  defect  in  a  walk,  plaintifrs  introduction  of  an 
ordinance  requiring  a  sidewalk  to  be  built  on 
another  street  was  harmless  error,  since  it  could 
have  added  nothing  to  the  plaintiffs  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
FiTor,  Cent  Dig.  {  4154;  Dec.  Dig.  «=a>1050 
(2).] 

8.  Appeal  and  Ebbob  (g=s>1066— Instructions 
— Cube  of  Ebrob. 

In  an  action  for  injuries  due  to  a  defec- 
tive walk,  an  instruction  allowing  a  finding 
that  bricks  protruded  three  inches  above  the  sur- 
face is  not  erroneous,  though  unwarranted  by 
the  evidence,  where  it  required  a  finding  that 
the  walk  was  dangerous,  and  that  such  condi- 


tion was,  or  by  ordinary  care  could  have  been, 
known  to  the  city. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;  Dec.  Dig.  «s>1006; 
Trial.  Cent  Dig.  |  558.] 

Appeal  from  Circuit  Court,  Butler  Ciounty; 
J.  P.  Foard,  Judge. 

Action  by  Annie  A.  Proctor  against  the 
City  of  Poplar  Blntr.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

N.  0.  Whaley,  Sheppard  &  Sheppard,  and 
I^eslle  C.  Green,  all  of  Poplar  Bluff,  for  ap- 
pellant Ablngton  &  Phillips,  of  Poplar 
Bluff,  for  respondent. 

FABRINOTON,  J.  The  plalntlfl  recor- 
eied  Judgment  against  the  defendant  (appel- 
lant) for  damages  sustained  by  her  which 
she  alleged  were  occasioned  by  reason  of  the 
negligence  of  the  city  In  falling  to  keep  a 
sidewalk  in  a  reasonably  safe  condition  for 
the  use  of  pedestrians,  in  that  it  allowed, 
for  many  months  prior  to  the  date  of  plain- 
tiff's injury,  bricks  and  brickbats,  some  of 
which  were  entirely,  and  others  of  which 
were  only  partly,  Imbedded  in  the  earth — 
some  on  thdr  sides,  some  with  their  sharp 
edges  up,  and  others  with  their  pointed  cor- 
ners exposed  and  extending  perpeudlcalarly 
above  the  surface  of  the  ground  at  distances 
varying  in  height  from  1  to  4  Inches — to  re- 
main Immediately  under  a  step-off  in  the 
street  at  and  along  that  part  of  the  street 
used  by  pedestrians  as  a  walkway,  that  the 
same  had  been  In  that  condition  more  than 
12  months  prior  to  the  date  of  the  Injury, 
and  that  the  servants  and  agents  of  the  city 
knew  or  by  the  exercise  of  ordinary  care 
could  have  known  of  the  defective  aad  dan- 
gerous condition  of  said  walkway. 

The  evidence  shows  that  plaintiff,  who, 
with  her  daughter,  left  her  home  In  the  east- 
em  part  of  Poplar  Bluff  (which  Is  that  part 
of  the  dty  lying  east  of  Black  rlTer)  after 
dark,  was  walking  to  a  church  on  the  west 
side  of  Black  river.  At  Bartlett  street  a 
bridge  connecting  the  two  parts  of  the  dty 
spans  the  river,  over  which  bridge  pedestri- 
ans and  vehicles  traveled.  In  getting  to  this 
bridge  plaintiff  went  west  until  she  reached 
Front  street,  which  is  a  street  running  par- 
allel with  the  river  and  generally  nortb  and 
south.  On  the  east  side  of  Front  street  are 
storehouses,  places  of  business,  and  residenc- 
es. After  traveling  along  Front  street  for 
some  little  distance,  plaintiff  came  to  what 
Is  known  as  Fee's  saloon,  which,  we  gather 
from  the  record,  was  kept  In  a  frame  build- 
ing with  a  porch  and  roof  extending  out  over 
the  slUewalk  line  or  where  a  sidewalk  would 
be  pub  down.  This  porch  was  built  of 
boards,  and  was  something  like  8  or  10  feet 
wide.  In  traveling  to  this  point,  walking 
along  the  sidewalk  line  of  Front  street, 
plaintiff  passed  over  cinder  walks,  boanl 
walks,  and  one  granitoid  walk,  there  being 
no  uniformity  In  the  kind  of  waUcs  that  bad 
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been  constructed.  It  was  shown  tbat  all  tbe 
walks  on  the  east  side  of  Vtoat  street  were 
placed  there  by  the  resident  owners  who  put 
racb  waUc  as  they  wanted  In  front  of  their 
prc^rty,  none  of  which  sidewalks  were  pnt 
down  by  order  of  the  dty.  When  plaintiff 
was  on  the  board  walk  or  porch  in  front  of 
Fee's  saloon  her  daughter  told  her  to  be 
carefnl  in  stepping  oft.  It  was  dark,  accord- 
ing to  her  testimony  and  that  of  her  daugh- 
ter, so  that  they  could  not  see  Just  what 
they  were  stepping  on.  The  testimony  shows 
that  the  electric  light  at  the  Intersection  of 
Bartlett  and  Front  streets,  about  half  a 
block  away  to  the  south,  was  not  burning; 
Dor  was  a  light  burning  at  the  intersection 
at  Hazel  and  Front  streets,  about  half  a 
block  north  of  where  plaintiff  was  injured, 
80  as  to  light  the  walkway.  Plaintiff's  testi- 
mony is  that,  when  she  stepped  off  the  board 
walkway  In  front  of  Fee's  saloon,  the  dis- 
tance she  had  to  step  down  was  something 
like  12  to  15  Inches,  and  that  her  foot,  on 
stq>ping  down,  struck  a  hard  substance— 
sometliing  that  was  not  like  the  ground — 
causing  her  foot  to  turn  which  threw  her 
down  4m  the  ground,  and  broke  her  thigh 
bone  near  tiie  place  where  It  Joins  the  hip. 
There  is  no  contentioD  made  that  she  was 
not  injured  severely,  nor  is  there  any  dis- 
pute but  what  she  is  permanently  injured 
and  wQl  be  reqnlred  the  remainder  of  her 
lifetime  to  move  about  on  crutches,  and  that 
as  a  result  of  the  injury  she  suffered  great 
I^Lln  and  mental  anguish.  The  evidence 
shows  that  in  the  sidewalk  line  Just  south 
of  the  board  walk  in  front  of  Fee's  saloon 
and  extending  some  distance  south  was  a 
space  of  ground  which  had  he&x  for  many 
Tears  nsed  by  ];>edeBtrlans  upon  which  to 
n^alk,  and  that  some  12  or  16  years  before 
the  date  of  plaintiff's  injury  the  owner  of 
the  land  there  had  thrown  in  and  along  this 
sidewalk  line  bricks  and  brickbats,  scattered 
Indiscriminately,  the  same  not  being  placed 
with  any  regularity,  and  over  which  had 
been  scattered  a  covering  of  sand  or  gravel; 
that  for  a  long  time  prior  to  plaintiff's  in- 
jury the  gravel  or  top  covering  had  been 
worn  off,  so  that  the  bridu  and  brickbats 
projected  above  the  surface  of  the  ground, 
some  edgewise,  some  pointed  up  with  their 
comers,  and  some  on  ends,  varying,  under 
the  testimony,  from  1  to  2^  inches  in  height 
from  the  levd  portion  of  the  ground.  The 
night  plaintiff  was  injured  was  the  first 
time  she  had  been  along  tills  part  of  the 
walkway,  and  she  did  not  know  the  condi- 
tion that  existed  there  as  to  these  bricks  and 
brickbats.  The  evidence  shows  that  pedes- 
trians used  this  portion  of  Front  street  for 
rears  as  a  walkway,  and  that  the  dty  had 
graded  that  part  of  the  street  used  by  vehi- 
cles, having  established  a  grade  for  the 
street,  and  placed  street  laiui)s  along  the 
street,  and  pnt  op  signs  at  the  street  coi^ 
ners  showing  the  names  of  the  intersecting 
streets. 


The  case  was  submitted  to  the  Jury  on  in- 
structions some  of  which  will  be  referred  to 
herein,  and  a  verdict  for  $6,000  in  favor  of 
the  plaintiff  was  returned.  The  appeal  is  by 
the  dty.  The  respondent  raises  some  tech- 
nical grounds  on  the  form  of  the  appeal,  but 
we  prefer  to  dedde  the  case  on  the  merits. 

[1  ]  It  is  urged  that  the  court  erred  in  per- 
mitting the  plaintiff  to  tell  the  Jury  what,  in 
her  opinion,  she  stepped  on  when  she  step- 
ped down  onto  the  portion  of  the  walkway 
where  she  was  Injured.  The  evidence  clear- 
ly shows  by  a  number  «f  witnesses  that  the 
brickbats  were  Immediately  under  where  she 
stepped  off  the  porch  or  walkway  in  front 
of  Fee's  saloon.  It  is  true  she  stated  that 
it  was  dark,  and  that  she  could  not  see  Just 
what  she  did  step  on,  and  did  not  see  the 
place  again  until  several  months  later,  when 
she  again  passed  that  way.  Under  the  facts 
detailed,  that  the  brickbats  were  there,  as 
testified  to  by  a  number  of  witnesses,  at  the 
very  place  plaintiff  testifies  she  stepped  off 
the  porch,  her  testimony,  which  is  objected 
to,  could  not  have  been  prejudicial.  She  did 
testis  that  what  she  stepped  oi|  was  hard 
and  not  like  the  ground,  and  there  was  no 
showing  of  the  presence  at  that  place  of  any 
other  obstacle  or  defect.  The  sense  of  touch 
is  something  that  is  and  can  be  relied  upon, 
and,  in  the  absence  of  light,  is  probably  as 
certain  as  any  other  sense  possessed  by  man- 
kind. Had  tills  occurred  in  the  daytime, 
when  plaintiff  could  have  seen  wliat  she 
stepped  on,  she  certainly  would  have  been 
permitted  to  testify  that  it  was  a  brickbat, 
and  In  determining  in  her  own  mind  what 
it  was  she  would  Iiave  been  required  to  rely 
in  ttiat  case  on  her  sense  of  sight,  and  after 
all  her  testimony  In  such  a  case,  under  ap- 
pellant's contention,  would  have  been  a  mere 
opinion.  There  was  no  error  in  the  admis- 
sion of  this  testimony.  Perry  v.  City  of  Se- 
dalia,  168  Ma  App.  loc.  cit  23T,  153  S.  W. 
536;  Binsbacher  v.  St  Louis  Transit  Co., 
lOS  Mo.  App,  1,  82  S.  W.  546. 

[2, 3]  It  is  next  urged  that  the  court  erred 
in  permitting  plaintiff  to  testify  as  to  the 
shrinkage  of  her  limb  when  there  was  no 
allegation  in  the  petition  upon  which  to  base 
such  testimony.  There  was  an  allegation  in 
the  petition  as  to  where  and  how  her  limb 
was  fractured,  and  that  she  had  to  use 
crutches  after  having  remained  in  bed  6  or 
8  weeks,  and  that  her  injury  was  permanent 
Tlie  law  is  tliat  one  may  show  a  resulting 
condition  wlilch  naturally  follows  an  injury, 
without  special  pleading  setting  forth  such 
condition.  If  the  condition  sought  to  be 
shown  by  evidence  is  one  that  naturally  and 
ordinarily,  but  not  necessarily,  results  from 
the  injuries  alleged,  the  proof  may  be  made 
under  the  general  allegation.  Moore  v.  St. 
Louis  Transit  Co.,  226  Mo.  loc.  dt  698-703, 
126  S.  W.  1013;  Foster  v.  United  Kys.  Co., 
183  Mo.  App.  602,  167  S.  W.  643. 

Appellant  contends  that  its  demurrer  to 
the  evidence  offered  at  the  dose  at  the  case 
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should  have  been  sustained:  First,  because 
it  is  contended  that  the  evidence  fails  to 
show  that  the  city  of  Poplar  Blufl  ever  as- 
sumed the  duty  of  building  a  sidewalk  at  the 
place  where  the  accident  occurred ;  and,  sec- 
ond, because  the  evidence  fails  to  show  any 
defect  in  the  sidewalk  space  sufficient  to 
charge  the  appellant  with  negligence. 

[4,  5]  On  the  first  proposition  the  leading 
case  cited  is  Ely  v.  City  of  St  Louis,  181 
Mo.  723,  81  S.  W.  168.  As  said  by  our  court 
In  Browning  v.  City  of  Aurora,  190  Mo.  App. 
loc.  dt  486,  1T7  S.  W.  688,  In  discussing  a 
similar  question : 

"In  determimne  what  is  declared  as  the  law  in 
Ely  v.  City  of  St  Louis,  an  eye  must  be  kept 
on  the  overruled  case  of  Ruppenthal  v.  City  of 
St  Ix>ui8,  ISO  Mo.  213,  88  S.  W.  612,  as  weU 
as  what  is  said  in  Benton  v.  City  of  St  Liouia, 
217  Mo.  687,  118  S.  W.  418  [129  Am.  St.  Rep. 
561]." 

The  facts  of  the  case  in  hand  bring  it 
clearly  within  the  rule  announced  In  Benton 
V.  City  of  St  Louis,  217  Mo.  687,  118  S.  W. 
418,  129  Am.  St  Kep.  561,  later  reported  in 
248  Mo.  98,  154  S.  W.  473,  affirming  that  doc- 
trine. And-  It  Is  held  In  Curran  v.  City  of 
St  Joseph,  264  Mo.  loc.  clt  659,  175  S.  W. 
584  (see,  also,  Bobison  v.  Kansas  City 
[Sup.]  181  S.  W.  loc.  clt  1006,  where  the 
doctrine  In  the  Benton  Case  Is  affirmed),  that 
there  Is  an  obligation  upon  a  city  to  keep 
Its  streets  in  a  reasonably  safe  condition  In 
the  absence  of  formalities,  and  that  a  city 
devotes  a  highway  to  the  use  of  the  public 
by  recognizing  it  as  open  for  travel  or  In- 
viting the  public  to  use  it  as  a  street,  and 
that  such  acts  may  be  shown  either  by  di- 
rect or  circumstantial  evidence. 

In  the  case  before  us  the  Front  street 
on  which  plaintifT  was  injured  was  lighted  by 
the  city,  a  grade  had  been  established  and 
work  actually  done  on  the  street  by  the  city, 
streets  signs  were  placed  thereon  by  the  city, 
and  for  years  pedestrians  In  going  along  said 
street  had  used  as  and  for  a  sidewalk  that 
portion  of  the  street  which  was  being  used 
by  the  plaintiff  when  she  was  Injured.  Un- 
der the  authorities  cited  this  Is  sufficient  to 
dispose  of  this  point 

[6]  Coming  now  to  the  question  of  wheth- 
er there  was  a  sufficient  defect  shown  con- 
cerning which  the  defendant  could  be  charg- 
ed with  negligence:  Under  the  facts  de- 
veloped we  have  but  to  turn  to  any  number 
of  volumes  of  our  official  reports  to  find 
cases  where  the  defect  or  obstruction  was  of 
no'  greater  proportions  than  the  brickbats 
that  stood  from  1  to  21^  inches  above  the 
level  surface  of  the  ground  at  the  place 
where  plaintiff  was  Injured.  In  the  case 
of  O'Donnell  v.  City  of  Hannibal,  144  Mo. 
App.  155,  128  S.  W.  819,  the  hinge  on  the 
trapdoor  stood  above  the  surface  of  the 
walk  some  2  or  3  inches.  In  Norton  r.  Kra- 
mer, 180  Mo.  636,  79  S.  W.  699,  the  injury 
was  caused  by  falling  on  a  brick,  which, 
among  others,  had  been  thrown  In  the  side- 
walk space.     And  likewise  the  charge   of 


negligence  was  upheld  in  the  dty  allowing 
brick  to  remain  scattered  in  the  sidewalk 
space  over  one  of  which  plaintiff  in  that  case 
in  using  the  sidewalk  stumbled.  See  Sutter 
V.  Kansas  City,  138  Mo.  App.  105,  119  S. 
W.  1084 ;  also  City  Of  Terre  Haute  v.  Con- 
stans,  26  Ind.  App.  421,  89  N.  R  107&  Our 
court,  in  the  case  of  Stephens  ▼.  City  of 
EJldorado  Springs,  185  Mo.  App.  464,  171 
S.  W.  657,  held  that  it  was  negligence  for  a 
city  to  permit  a  flagstone  to  extend  6  inches 
at  one  end  above  the  general  level  of  a  walk. 
And  in  the  case  of  Clancy  v.  City  of  Joplln, 
181  S.  W.  120,  we  recognized  that  It  was  a 
Jury  question  where  the  defect  was  a  worn- 
out  or  cupped  place  In  the  walk  some  2  to 
4  Inches  deep.  In  the  case  at  bar  there  is 
less  excuse  for  defendant's  failure  to  remedy 
the  defect  than  in  some  of  the  cases  above 
cited.  While  It  was  but  one  brld^  that  caus- 
ed plaintiff  to  fall,  that  one  was  one  among 
many  that  were  out  of  place,  and  were  ob- 
structions continuing  along  this  sidewalk 
space  for  a  number  of  feet — at  least  10  or 
12,  and  probably  25  or  30,  feet 

[7]  The  plaintiff  Introduced  an  ordinance 
that  had  been  passed  by  the  dty  council 
requiring  a  sidewalk  to  be  built  on  "Front 
street"  From  the  ordinance  Introduced  It 
Is  clear  that  there  Is  a  "Front  street"  In 
Poplar  Bluff  besides  the  Front  street  on 
which  plaintiff  was  injured,  as  the  ordinance 
requires  the  sidewalk  referred  to  therein  to 
be  laid  in  a  direction  entirely  different  from 
that  in  which  the  Front  street  runs  on  which 
plaintiff  was  injured  and  between  intersect- 
ing streets  that  do  not  Intersect  the  Front 
street  on  which  plaintiff  was  Injured.  The 
ordinance  was  Inadmissible,  because  It  re- 
ferred to  an  entirely  different  street  from 
that  with  respect  to  which  the  city  is  charg- 
ed with  negligence  in  this  case.  But  how 
could  that  be  prejudicial  to  the  dty  under 
the  facts  of  this  case?  That  Irrelevant  tes- 
timony would  tend  to  show  nothing  in  this 
case  except  the  fact  that  the  city  had  taken 
control  and  Jurisdiction  over  Front  street, 
and  that  fact  that  the  Front  street  on  whleli 
plaintiff  was  Injured  was  a  street  over  whicti 
the  city  had  exercised  jurisdiction  and  whicti 
it  had  recognized  as  a  public  thoroughfare 
in  the  dty  was  shovm  by  an  abundance  of 
other  testimony  hereinbefore  referred  to. 
While  the  admission  of  this  evidence  was 
erroneous,  it  was  manifestly  harmless. 
WQls  V.  Railroad,  133  Mo.  App.  loc.  dt  632, 
113  S.  W.  713.  We  are  enjoined  by  section 
2082,  R.  S.  1909,  not  to  reverse  a  Judgment 
of  any  court  unless  the  error  committed  ma- 
terially affects  the  merits  of  the  action. 

[8]  Turning  to  the  instructions,  appellant 
charges  error  In  plalntUTs  first  Instruction. 
which  allowed  the  Jury  to  find  that  the 
brickbats  projected  to  a  height  of  3  Inches 
above  the  ground,  whereas,  according  to  the 
appellant,  there  was  no  evidence  on  whichi 
to  base  that  part  of  the  Instruction.  Ap- 
pellant states  in  its  brief: 
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"The  greatest  height  that  any  witneaa  testi- 
fied that  the  brickbats  projected  was  2^  inch- 
es, aad  the  greater  weight  of  the  testimony 
akows  that  the  projections  were  only  front  1 
to  1%  indies.'' 

It  is  true  that  no  witness  testified  that 
the  brickbats  extended  above  the  ^ound  to 
a  height  exceeding  2^  Inches ;  yet  the  plain- 
tiff testified  that  a  cut  place  on  her  shoe 
which  she  had  on  at  the  time  she  tell  was 
3  Inches  above  the  sole  of  the  heel.  Requir- 
ing the  Jury  to  find  this  fact  before  return- 
ing a  verdict  for  plaintiff  was  putting  a 
greater  burden  on  the  plaintiff  than  the  law 
required.  The  Instruction  did  require  the 
Jury  to  find  from  the  evidence  that  the  con- 
dition of  the  sidewalk  space  was  dangerous 
to  pedestrians,  and  required  a  finding  that 
this  condition  was  known  to  the  city,  or 
could  have  been  Imown  by  the  exercise  of 
ordinary  care  and  diligence  as  a  prerequisite 
to  a  verdict  for  the  plaintiff.  The  error  com- 
plained of  was  nonprejudicial. 

The  other  errors  urged  with  respect  to  In- 
KtructlonB  do  not  materially  affect  the  merits 
of  the  action ;  nor  does  that  portion  of  the 
argument  of  plaintiff's  attorneys  made  to  the 
jury  and  complained  of  as  inflammatory  and 
prejudicial  warrant  a  reversal  of  this  judg- 
ment. 

ROBEBTSON.  P.  3.,  and  8TUBGIS,  J.. 
concur. 


HARTDT  V.  RICHMOND  OOTTON  OIL  00. 
(No.  1633.) 

(Springfield    Court  of   Appeals.     ICiasoari. 

Hatch  U,  1016.    Rehearing  Denied 

April  3.  1916.) 

1.  Abatkuxnt  and  BxrrvAii  «=9l8— Putobk- 
CT  or  Otbbb  Aonoif— DiaassALr-TiMB. 

Althongb  pendency  of  an  notion  in  the  fed- 
eral court  on  the  same  cause  will  defeat  a  second 
action  in  the  state  court,  it  is  snfilcicnt  to  pre- 
vent abatement  if  the  suit  In  federal  court  Is 
tenninated  by  nonsnit  or  dismissal  before  trial 
of  tlie  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  f|  111-117;  Dec.  Dig. 
e=»15.] 

2.  Dismissal  and  Nonsuit  «=»43(2)— Discbk- 
noN  OF  CouBT— Vacation. 

Dimissal-of  a  case  in  vacation,  with  or 
without  payment  of  costs,  or  even  in  term,  is  in 
the  breast  of  the  court  until  the  end  of  the  con- 
current or  succeeding  term,  and  may  be  confirm- 
ed or  set  aside  or  opened  up  for  cause,  to  per- 
mit proper  proceeding  thereon,  although,  if  made 
at  plaintiff's  instance,  it  operates  as  an  estop- 
pel against  liun. 

[Ed.  Note.^For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  |  8S;   Dec.  Dig.  «=»43(2).] 

3.  Abatexknt  and  Rsvival  «=»15— Pendxn- 
CT  ov  Othxb  Action  —  Yoluntast  Dis- 


Altbont^  voluntary  dismissal  in  vacation 
vitfa  payment  of  costs  is  not  conclusive  against 
the  defendant,  in  the  absence  of  court  order 
tberecA,  it  is  sncb  a  dismissal  as  to  plaintiff 


as  to  permit  him  to  bring  another  action  on  the 
same  cause. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {f  111-117;  Dec.  Dig. 
«=3ie.] 

4.  Abatevent  and  Rxvival  «=>15— Pkndek- 
OT  or  Othkb  Action— Disia68Ai/—PATMENT 
OF  Costs. 

The  retention  of  authority  over  a  voluntary 
dismissal  and  the  provisions  of  Rev.  St.  1909. 
i  1979,  requiring  payment  of  accrued  costs  on 
vacation  dismissal  by  plaintiff,  being  for  the 
protection  of  the  court  officers,  failore  to  pay 
the  costs  does  not  invalidate  the  dismissal  so  as 
to  abate  a  subsequent  suit  on  the  same  cause. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  111-117;  Dec.  Dig. 

«=9l5.] 

6.  DisiassAL  AND  Nonsuit  «=»42— Bffkct— 

RiOHTs  of  Defendant. 

Dismissal  in  vacation  by  plaintiff  on  pay- 
ment of  costs,  as  provided  for  by  Rev.  St.  1009, 
}  1979,  end  voluntary  nonsuit,  the  absolute  right 
to  which  is  given  by  section  19S0,  apply  only 
to  plaintiffs  cause  of  actios,  and  cannot  dispose 
of  the  fixed  rights  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  {§  7S-83 ;  Dec.  Dig.  (3s>42.] 

6.  Abatement  and  Revival  €=»16— Penden- 
OT  of  Othes  Action— Discretion  of  Cotjkt. 

The  abatement  of  a  subsequent  suit  on  the 
grotmd  of  pendency  of  another  action  between 
the  same  parties  on  the  same  cause  being  requir- 
ed only  to  prevent  vexatious,  unnecessary,  and 
oppressive  litigation,  the  court  may,  in  its  dis- 
cretion, overrule  a  plea  in  abatement  on  the 
ground  of  pendency  of  another  action,  where  it 
is  only  te«ainicalljr  pending,  but  is  dismissed  in 
BO  far  as  plaintiff  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  {J  111-117;   Dec  Dig. 

«=9lB.] 

7.  IiIMITATION   OF  AoTION^  0=>13O(8)  —  CoM- 

UBNcxMXNT— New  Action  afxeb  Dismissal 

—Identity  of  Actions. 

Where  the  original  action,  brought  in  time, 
alleged  violation  of  the  master's  oommon-law 
duty  to  provide  a  safe  place  for  his  servants  b6 
work,  and  a  new  action  after  voluntary  dismiss- 
al of  the  first  alleged  violation  of  Rev.  St.  1009, 
i  7828,  requiring  the  master  to  safely  guard 
dangerous  machinery,  the  mere  change  from 
oommon-law  to  statutory  basis  did  not  create  a 
new  cause  of  action  so  as  to  bar  recovery  under 
the  statute  of  limitations;  the  facts  tor  both 
causes  being  the  same.       • 

[Ed.  Note.— For  other  cases,  see  LlmltaHon  of 
Actions,  Cent.  Dig.  S  655 ;  Dec.  Dig.  <&=»130(3).] 

8.  Limitation  of  Actions  iS=»130(3)  —  Com- 
mencement—New  Action  afteb  Dismissal 
— Identity  of  Actions. 

Whether  a  change  from  common-law  to  stat- 
utory liability  changes  a  cause  of  action  so  as  to 
subject  the  new  action  to  the  bar  of  the  stat- 
ute of  limitations  depends  on  whether  the  facts 
relied  upon  are  the  same,  rather  than  whether 
one  law  or  another  was  reUad  on. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  555 ;  Dec.  Dig.  e=»130(3).] 

9.  Removal  of  Causes  ®=976— Amount  in 
Controvebsy— Increase  bt  Amendment. 

Error  cannot  be  assigned  on  the  ground  of 
fraud  upon  the  federal  court  by  permitting 
amendment  increasing  damages  alleged  from  $2,- 
999  to  $10,000  after  the  time  for  removal  had 
passed,  where  upon  such  amendment  defendant, 
if  it  had  moved  therefor,  might  have  had  the 
cause  removed. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  ;  133 ;   Dec.  Dig.  <&=578.] 
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XO.  BfABTKB  AlTD  SSBTART  «S»278(18)— INJU- 
BUB  TO  SXBTANT— SaIZ  PI.AOK  TO  WOKK— 
EVIDEnCK. 

Evidence  held  to  show  that  a  cotton  wed 
conveyor  was  insufficiently  gtiarded,  bo  lu  to 
make  the  master  liable  for  injuries  to  hia  serv- 
ant wlio  fell  into  It 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  961;  Dec.  Dig.  «=» 
278(13)0 

11.  Masteb  and  Sebvakt  «=32SS(2)— Injubiks 
TO  SERVAni^-GoNTBiBirroBT  Neouoxrck. 

The  servant's  recovery  for  injuries  due  to  de- 
fectively guarded  machinery  is  not  defeated  on 
the  ground  of  his  negligence  in  leaving  his  place 
of  work,  where  he  was  ordered  to  stop  work  tem- 
porarily, and  went  for  a  drink,  and  was  return- 
ing through  a  dangerous  passage,  customarily 
used,  to  his  place  of  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  702 ;  Dec.  Dig.  «=>233(2).] 

12.  Masteb  and  Sebvant  cS=»26K(14)  —  Ii^JU- 
BIE8  TO  Ssbvant  —  Actions  —  Bubobn  of 
Pboof. 

The  burden  ia  on  the  defendant  master  to 
show  contributory  negUgmce  of  the  servant  in 
order  to  defeat  his  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  888,  808;  Dec.  Dig.  «=> 
265(14)1 

18.  Masteb  and  Sbbvant  «=»289(1)  —  Injtj- 
bi£8  TO  Sbbvant— Actions— QuESTtoNB  fob 
JuBT  —  Contbibutobt  Nbouobncb  —  Evi- 

DENCa;, 

Evidence  KM  to  present  a  qnestion  for  the 
jur^  whether  deceased  servant  was  contribn- 
tonly  negligent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1088;  Dec.  Dig.  «=> 
289(1).] 

14.  Mabisb  and  Sxbvant  <3=>265 (14)— Inju- 
ries to  Sebvant  —  Contbibutobt  Negu- 
OENCB— Bow  Rehzttted. 

A  servant's  alleged  contributory  negligence 
may  be  rebutted  by  showing  that  the  thing  done 
was  cnstomary  or  done  in  the  customary  way, 
especially  when  the  custom  is  observed  by  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  Si  898,  808;  Dec  Dig.  «=» 
265(14)J 

16.  Mabtxb  and  Sbbvant  «s»235(2)  —  Inju- 
BiES  TO  Servant  —  Contbibdtobt  Neou- 
gence. 

A  servant  whose  duty  was  to  shovel  seed 
into  a  screw  conveyor  through  openings  from 
which  he  removed  the  board  coverings,  and  to 
replace  only  such  boards  as  were  removed  by 
him,  was  not  negligent  in  failing  to  replace 
boards  at  another  place  in  the  conveyor,  through 
which  it  was  customary  for  servants  to  reach 
their  places  of  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  711;  Dec.  Dig.  <S=> 
235(2).] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  Mattle  Martin  against  the  Rich- 
mond  Cotton  Oil  Company.  Judgment  for 
plalntifl,  and  defendant  appeals.     Afibmed. 

This  is  an  action  for  damages  tn  which 
the  plaintiff  recovered  a  Judgment  for  ^,250, 
and  defendant  appeals.  The  plaintiff's  htis- 
band  was  killed  in  a  cotton  seed  oil  mill  while 
In  the  employ  of  defendant  on  December  17, 
1912.     The  Widow  appropriated  the  action 


and  filed  ber  petltloD  In  the  drcolt  court 
within  six  months  thereafter,  to  wit,  April 
8,  1813.  In  that  petltton,  called  the  original 
petition,  she  bases  her  cause  of  action  upon 
the  alleged  negligent  failure  of  the  defendant 
to  furnish  the  deceased  a  reasonably  safe 
place  in  which  to  work.  The  damages  alleged 
were  JIO.OOO. 

The  defendant  appeared  on  the  first  day  of 
the  June  term,  1913,  and  filed  its  petition  for 
removal  to  the  federal  court,  which  was 
granted,  and  the  cause  so  removed.  The 
cause  was  continued  from  term  to  term  in 
the  federal  court  till  September  7,  1914, 
when,  In  the  vacation  of  the  court,  plalntifl 
filed  with  the  clerk  of  the  federal  court  a 
prtedpe  or  memorandum  to  dismiss  said 
cause,  but  did  not  then,  nor  has  she  since^ 
paid  the  costs  then  accrued. 

The  clerk  of  the  federal  court  entered  an 
order  in  vacation  of  said  court  as  follows: 

"Now  at  this  day  comes  the  said  complainant 
by  her  attorney  and  files  a  precipe  dismissing 
this  cause,  wiiich  prtecipe  is  in  words  and 
figures  as  follows,  to  wit:  'Now,  on  this  ith 
day  of  September,  1914,  comes  the  undersigned 
attorney  for  plaintifE  in  the  above-entitled  cause 
and  dismisses  said  cause  at  the  cost  of  plaintiff. 
[Signed]    T.  R.  R.  Ely,  Attorney  for  PlaintifF.' " 

No  subseiinent  action  was  taken  by  the 
court  in  term  time  or  at  any  other  time. 

Prior,  however,  to  the  making  of  the  above 
order  in  the  federal  court,  and  <m  April  30, 
1814,  the  plaintiff  filed  a  second  suit  In  the 
drcuit  court  based  ap<n  the  alleged  negli- 
gent fallnre  of  the  defendant  to  comply  with 
section  7828,  B.  &  1909,  requiring  defendaitt 
to  safely  guard  the  machinery  of  Its  plant 
Plaintiff  voluntarily  dismissed  tills  suit  De- 
cember 14,  iSL4.  The  plaintiff  had  also  filed 
on  September  11, 1914,  ber  third  petition,  the 
one  now  in  controversy.  It  is  based  on  the 
alleged  negligent  fallnre  of  tha  appelant  to 
safely  guard  Its  machinery  as  required  by 
said  secticm  7828,  R.  S.  1808.  The  damages 
alleged  when  this  petition  was  filed  were  $2,- 
999,  $1  less  than  the  amount  sumdent  to  give 
the  federal  court  Juriadlctlon.  On  this  tUrd 
petition,  after  amendment,  the  case  was  tried.  | 
Before  trial  the  court  permitted  an  amend- ' 
ment  Increasing  the  damages  to  $10,0(X>. 

Thereafter  appellant,  on  December  4,  1814,  i 
limiting  its  appearance,  filed  its  motion  to ' 
dismiss  said  third  petition  for  the  reason 
that  the  cause  of  action  attempted  to  be 
stated  constituted  a  departure  from  the  origi- 
nal petition,  in  that  the  original  petition  baa- 
ed its  cause  of  action  upon  the  alleged  fail- 
ure of  appellant  to  furnish  the  deceased 
a  reasonably  safe  place  In  which  to  wmk, 
while  the  third  petition  was  based  upon  an 
alleged  failure  of  the  appellant  to  safely 
and  securely  guard  its  machinery  as  provided 
by  statute  (section  7828,  supra),  that  the 
third  petition  was  not  an  amendment  or  con> 
tinuation  of  the  original  stdt,  and  that 
therefore  the  same  should  be  dismissed,  and 
for  the  further  reason  that,  being  a   neWj 
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cause  of  actlra,  the  sajne  -was  barred  by 
tlie  statute  of  limltatliMU,  having  been  fil- 
ed sKse  than  one  year  and  eight  months 
after  the  accident  complained  of  occurred. 
TUs  motion  was  overraled. 

After     the     amendment    Increasing     the 
amount  of  damages  to  $10,000,  the  defendant 
fflored  to  strike  oat  the  same,  alleging  that 
the  conrt  was  wlttaoat  Jurladlction;  that  the 
pennitting   of   the   amoidment   would   bare 
the  effect  of  defeating  Justice,  and  would  be 
In  contempt  of  the  federal  court  In  defeating 
the  Jurisdiction  of  said  court  and  permitting 
the  plalntUT  to  do  Indirectly  what  he  coTild 
not  do  directly.    This  motion  was  overruled. 
Thereupon  the  defendant,  still  limiting  its 
ai>pearance,  filed  Its  answer,  cuataining  six 
counts :     (1)  That  there  is  a  departure  from 
the  original  suit,  and  that  the  present  suit 
Is  a  wholly  separate  and  distinct  cause  of  ac- 
tion requiting  different  proofs  to  sustain  the 
allegations  In  the  two  petitions,  and   that 
tbe  measure  of  damages  is  entirely  different, 
and  that  the  present  suit  is  barred  by  the 
statute  of  limitations;    (2)  that  the  original 
snit  is   still   pending  in  the   United  States 
District  Court,  and  has  never  been  dismissed, 
ud  that  this  suit  should  be  abated;   (3)  a 
general  denial,  except  admitting  defendant's 
incorporation  under  the  laws  of  Tennessee; 
(4)  that,  if  deceased  was  injured,  be  was  not 
Injared  In  the  performance  of  any  duty  im- 
posed upon  him  by  the  appellant,  that  he  had 
specific  duties  to  perform  at  a  fixed  place 
in  the  plant,  and  that  the  performance  of  his 
datles  did  not  reqnlre  that  he  should  be 
at  the  place  where  Injured;   (5)  contributory 
negligence  on  the  part  of  deceased;    (6)  that 
defendant  had  complied  with  section  7828,  B. 
S.  1909,   In  fully   and   completely  guarding 
tlte  exposed  machinery  in  so  far  as  possible, 
and  that  deceased  refused  to  use  the  safety 
appliances  provided  for  his  use. 

Plaintiff  demurred  to  the  flrst,  second, 
tblrd,  and  fourth  defenses,  and  the  court 
sustained  the  same  as  to  the  first  and  sec- 
ond. 

OUtm*  &  Oliver,  of  Cape  Girardeau,  for 
ai^llant.  Bly,  Pankey  &  Ely,  of  Kennett, 
and  J.  Lb  Fort,  of  I>exter,  for  respondent 

STURGIS,  J.  (after  stating  the  facts  as 
above) .  [1]  L  Preliminary  to  any  discussion 
>f  the  merits  of  the  case,  we  will  dispose  of 
defendant's  insistence  tliat  its  plea  in  abate- 
Dent  sbould  have  been  sustained  on  the 
;ioand  of  another  action  pending  in  the  fed- 
sal  court  The  plaintiff  concedes  that  the 
wesent  fBruit  Is  for  the  same  cause  of  action 
IS  tbat  removed  to  the  federal  court,  and 
ler  right  to  maintain  this  suit  as  against 
he  special  statute  of  limitations  of  one 
'ear  is  dependent  on  the  fact  tbat  this  suit 
ras  instltoted  within  sadi  time  after  the 
lismissal  of  sndi  former  suit  It  is  also  con- 
eded  tluit  the  pendency  In  the  federal  coiurt 
t  an  actioB  removed  to  sacb  court  from  a 
184&W.-9 


state  court  is  pleadable  In  abatement  of  a 
subsequent  action  In  the  state  court  be- 
tvre&a.  the  same  parties  for  the  same  cause 
unless  the  suit  in  the  federal  court  has  been 
determined  by  a  voluntary  nonsuit  or  dis- 
missal, in  which  case  the  second  suit  may  be 
maintained.  1  C.  J.  80,  and  cases  cited. 
This  rule  of  law  Is  modified  In  this  state  to 
the  ext«it  that  If  the  first  suit  is  terminated 
by  nonsuit  or  dismissal  t>efore  the  trial  of 
the  plea  In  abatement  that  is  sufficient 
Warder  v.  Henry,  117  Mo.  530,  23  S.  W.  776; 
State  ex  reL  v.  Hlnes,  148  Mo.  App.  208,  304, 
128  S.  W.  250. 

[2-1]  Defendant's  point  is  that  there  was 
no  dismissal  of  the  suit  in  the  federal  court 
in  that  the  vacation  order  above  set  ont  Is 
ineffectual  to  accomplish  that  result,  thoo^ 
evidently  so  intended  and  relied  on  by  plain- 
tiff. The  defendant  relies  on  our  statute 
(section  1970,  B.  S.  1909),  as  governing  the 
practice  in  the  federal  court  sitting  in  this 
state,  and  which  provides  that  suits  may  be 
dismissed  by  plaintiff  in  vacation  "upon  pay- 
ment of  all  costs  that  may  have  accrued 
thereon."  It  is  conceded  that  plaintiff  did 
not  pay  the  costs.  It  was  also  shown,  though 
this  evidence  was  excluded  as  not  being  ma- 
terial, that  when  plaintiff  applied  to  the 
derk  of  the  federal  court  to  dismiss  this 
case,  the  form  of  praecipe  signed  by  plalntifl'B 
attorney  was  furnished  by  the  clerk,  and  tliat 
the  practice  in  tbat  conrt  on  dismissals  in 
vacation  is  similar  to  what  was  done  in  this 
case;  that  no  costs  were  demanded  aa  a  con- 
dition of  making  the  order;  that  at  least 
one  term  of  the  federal  court  was  held  after 
the  dismissal  and  before  this  trial,  at  which 
such  case  did  not  appear  on  the  docket  in 
the  federal  court  as  a  live  case,  which  fact 
must  have  beoa  known  to  and  acquiesced 
In  by  both  parties. 

The  defendant  dtes,  as  sustaining  its  posi- 
tion that  the  dismissal  of  a  case  is  a  matter 
within  the  discretion  of  the  court,  and  tbat 
the  dismissal  is  not  final  till  such  discretion 
is  exercised  by  the  court,  the  remarks  of 
Judge  Rombauer  tn  Campbell  v.  Carroll,  35 
Mo.  App.  640,  645,  as  foUows: 

"We  are  informed  that  a  practice  has  grown 
up  in  this  state  sanctioning  the  dismissal  of  suits 
in  vacation  by  the  plaintiffs'  filing  a  memoran- 
dum •  •  •  with  the  clerk,  bnt  such  memo- 
randum necessarily  goes  for  naught  except  as 
evidence  of  an  estoppel  by  matter  in  pais,  or 
abandonment,  unless  the  court,  by  some  appro- 
priate entry  of  record  at  a  succeeding  term, 
^ves  effect  to  it  as  a  judgment  The  court  alone 
IS  competent  to  order  a  jndgment  and  not  the 
parties  litigant  or  the  (^erk.  It  would  be  a 
strange  anomaly  if  the  plnintiffs  in  an  injunction 
suit  could  escape  all  liability  upon  their  bond 
by  a  simple  memorandum  of  dismissal  filed  with 
the  derk  in  vacation." 

These  remarks  must  t>e  taken,  however,  In 
connection  with  the  subject  there  In  band, 
to  wit :  Whether  a  dismissal  In  vacation  of 
an  injunction  proceeding  is  such  a  final  dis- 
position of  the  case  as  to  prevent  an  assess- 
moit  of  damages  on.  the  Injunction  bond  at 
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the  sneoeedlng  team.  Tbe  negattve  was  held, 
and  such  woiild  be  tnie  whether  the  dismiaa- 
al  in  vacation  waa  accompanied  with  the 
pajrment  of  costs  or  not  Obvlonsly  any  dis- 
missal of  the  case  In  vacation  either  with  or 
without  payment  of  costs,  w  In  term  time 
for  that  matter,  Is  so  far  held  ta  the  breast 
of  the  court,  at  least  until  the  end  of  the 
succeedliig  or  concurrent  term,  that  same 
may  be  confirmed,  or  set  aside,  or  opened  up 
for  good  caase  shown,  and  so  far  as  to  per- 
mit  any  proper  proceeding  based  thereon  to 
be  had.  That  the  court  might  have  taken 
any  proper  action  looking  to  the  odlection  of 
the  costs  In  this  case  we  may  concede.  We 
think  defendant  will  concede  that,  although 
every  dismissal  or  attempt  to  dismiss,  even 
when  accrued  costs  are  paid.  Is  not  effective 
so  as  to  defeat  intervening  rights  of  the  de- 
fendant or  third  persons,  yet  snch  dismissal 
Is,  at  least  when  costs  are  paid,  suBldent  to 
terminate  the  case  so  far  as  plaintiff  Is  con- 
cerned, and  thereby  enable  him  to  bring 
another  suit.  Is  the  payment  of  costs  at  the 
time  the  order  of  dismissal  is  made  essen- 
tial to  accomplish  this  result?  There  might 
be  a  dispute  as  to  the  amonnt  of  costs  due 
or  the  same  might  not  be  yet  determinable 
or  tbe  parties  to  whom  due  may  be  willing 
to  forego  the  same  or  give  further  time.  It 
would  appear  that  the  provision  as  to  pay- 
ing costs  on  dismissal  In  vacation  la  for  the 
protection  of  court  officers  and  witnesses 
rather  than  the  defendant,  against  whom  no 
costs  are  adjudged.  Bradford  v.  Bailroad, 
182  Ga.  861,  65  S.  B.  127.  The  fact  that 
the  court  so  far  retains  jurisdiction  and  con- 
trol of  the  case  as  to  enforce  collateral 
rights  of  the  defendant  or  third  parties,  or 
even  of  the  plaintiff  himself,  growing  out  of 
the  first  suit,  is  not  inconsistent,  we  think, 
with  the  right  of  plaintiff  to  prosecute  a  new 
suit  to  enforce  his  cause  of  action.  This 
seems  to  be  the  more  reasonable,  because  our 
statute  gives  the  plaintiff  an  absolute  right 
to  take  -a  nonsuit  at  any  time  before  the 
final  submission  ot  the  case.  Section  1980, 
B.  S.  1906.  Such  dismissal  or  nonsuit  ap- 
plies only  to  plaintiff's  cause  of  action,  and 
does  not  dlsix>se  of  rights  of  the  defendant 
which  have  become  fixed.  State  ex  reL  v. 
Hines,  148  Mo.  App.  298,  306,  128  S.  W.  260; 
Lanyon  v.  Cheaney,  209  Mo.  1, 106  S.  W.  622; 
PnUls  V.  Pullia,  157  Ma  665,  67  S.  W.  1095. 
Going  to  the  reason  of  the  rule  that  a  sec- 
ond suit  will  be  abated  so  long  as  the  first 
is  yet  pending,  the  authorities  all  agree  that 
it  Is  because  the  second  suit  la  unnecessary, 
vexatious,  and  oppressive.  1  B.  C.  Ll  10; 
1  C.  J.  45;  State  ex  rel.  v.  Bines,  148  Mo. 
App.  298,  303,  128  S.  W.  260.  The  court,  in 
Warder  v.  Henry,  117  Mo.  530,  641,  23  8.  W. 
776,  in  justifying  its  holding  that,  though 
our  statute  makes  the  fact  of  another  suit 
pending  a  ground  of  demurrer,  which  strikes 
at  the  petition  as  it  is,  and,  if  not  disclosed 
la  the  petttton,  tiiem  by  answer,  yet,  If  the 


former  salt  was  actually  dismissed  before 
the  heartug  oo  aoeh  questiaa,  that  would 
suffice,  said: 

"The  ground  on  which  courts  proceed  in  the 
abatement  of  subsequent  suits  is  that  they  ar; 
unnecessary,  and  are  tho^ore  deemed  vexatious 
and  oppressive.  •  •  •  These  decisions  of 
this  court  show  that  this  statute  is  not  an  iron 
rule.  Like  many  other  provisions  of  tbe  Code. 
it  is  but  declaratory  of  the  common  law;  and 
in  its  application  regard  should  be  had  to  tbe 
8ubstanti.ll  rights  of  the  parties." 

The  Court  of  Civil  Appeals  of  Texas,  In 
Harby  v.  Patterson,  69  S.  W.  63,  65,  speak- 
ing of  exacting  the  payment  of  costs  in  case 
of  a  plea  in  abatement,  said : 

"All  these  matters  are  held  to  be  discretionary 
with  the  court,  and  It  is  said  that  the  discretion 
may  and  oui^ht  to  be  exercised  so  as  to  prevent 
the  plaintiff  from  annoying,  harassing,  and  vex- 
ing tbe  defendant  with  a  multiplicity  of  suits 
for  the  same  cause  of  action." 

What  the  court  said  in  Trimble  v.  Bail- 
way,  180  Mo.  674,  686,  70  S.  W.  678,  681  (1 
Ann.  CaB.  863),  goes  to  the  very  root  of  the 
matter: 

"Therefore  there  can  never  be  any  oonfiict 

of  jurisdiction  between  the  state  and  federal 
courts  in  this  case,  and,  as  the  reason  of  the 
rule  onderlying  tbe  doctrine  of  prior  action  pend- 
ing is  that  the  defendant  shall  not  be  called  apon 
to  defend  two  suits  involvii^l  the  same  subject- 
matter,  at  the  same  time,  m  two  different  fo- 
rums, the  rule  does  not  apply  in  Qiis  case." 

In  Karnes  v.  Fire  Insurance  Co.,  53  Mo- 
App.  438,  a  nonsuit  was  taken,  but  no  final 
judgment  was  rendered  disposing  of  tbe  case. 
On  a  second  suit  being  brought  and  plea  in 
abatement  made,  the  court  held  that  the  non- 
suit was  an  abandomnent  of  the  cause,  and 
was  BO  treated  by  the  parties,  and  added: 

"Tbe  former  case  is  ended.  The  nonsuit  taJcen 
is  irrevocable.  •  •  •  And  we  see  no  sub- 
stantial reason  or  justice  in  holding  it  to  be  yet 
pending,  for  the  purpose  of  defendant's  plea. ' 

This  point  is  ruled  against  appellant. 

[7]  II.  Is  the  cause  of  action  sued  on  in  tbe  , 
present  suit  the  same  cause  of  action    as 
that  sued  on  in  the  former  case  removed  to 
the  federal  court  and  thereafter  dismissed  T  ' 
If  not,  then  plaintiff  must  fail  here  for  two 
reasons:  (1)  The  cause  of  action  which  plain- 1 
tiff  may  again  sue  for  within  one  year  after 
a  dismissal  of  anotlier  suit  must  be  for  tbe ; 
same  cause  of  action;    and  (2)  unless   th«' 
cause  of  action,  now  sued  tor  is  the  samo. 
as  the  other  this  cause  of  actlcm  is  barred ' 
by  the  statute  of  limitations.    The  questloai 
of  the  identity  of  the  cause  ot  action  Is  de>| 
dsive  of  both  pointa 

Briefly  stated,  the  original  petition  ailegedi 
defendant's  negligence  to  consist  in  not  se-' 
curely  and  safely  covering  or  guarding  tb^i 
revolving  metal  conveyor  or  seed  carrier  ex»l 
tending  along  the  floor  in  a  trough  and  over 
which  deceased  was  required  to  pass  in  pet>{ 
forming  hla  work,  whereby  his  foot  and  Ic^ 
came  In  contact  with  same  to  his  injury.  Thit 
act  of  negligence  was  alleged  to  be  In  vlolai' 
tion  of  the  common-law  duty  of  the  mastaA 
to  furnish  the  servant  a  safe  plaos  to  worM^ 
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The  present  petltl<n>  alleges  the  same  negli- 
gent act  of  the  master  causing  the  same  In- 
Jniy,  but  alleges  the  negligent  act  to  be  In 
Tiolation  of  section  7828,  R.  S.  1909,  reqolrlng 
the  master  to  safely  and  securely  guard  ma- 
chinery dangerous  to  employes.  The  in- 
sistence Is  that  this  Is  a  change  from  a  com- 
mon-law to  a  statutory  action,  and  therefore 
•  change  of  the  cause  of  action. 

It  Is  certainly  not  the  law  in  this  state 
Bince  Mlnter  t.  Ballroad,  82  Mo.  128,  that  a 
caose  of  action  cannot  be  changed  from  one 
based  on  common-law  negligence  to  one  based 
on  statutory  negligence  without  working  an 
entire  change  In  the  cause  of  action  where 
the  change  consists  merely  In  the  kind  of 
n^gence  charged.  That  case  so  holds,  and 
dted  with  approval  Oalvert  y.  Railroad,  34 
Mo.  242,  as  holding  that  the  cause  of  action 
for  negligently  running  oyer  and  killing  cattle 
can  be  sustained  by  proof  of  either  common- 
law  or  statutory  negligence;  also  Goodwin 
T.  Railroad,  75  Mo.  73,  as  holding  that  the 
cause  of  acticm  for  negligence  In  managing 
and  running  a  locomotive  and  cars  can  be 
mutalned  by  proof  of  faUnre  to  comply  with 
tbe  statute  as  to  ringing  the  bell  and  sound- 
ing the  whistle.  Other  cases  are  cited  to  the 
same  effect  These  cases.  It  is  true,  originat- 
ed in  the  Justice  court,  and  there  was  no  ques- 
tion of  pleading.  But  the  same  cause  of  ac- 
tion, and  no  other,  can  be  tried  In  the  circuit 
tonrt  on  appeal  from  the  justice  court,  and 
the  Mlnter  Case  pointedly  decides  that  it  is 
the  same  cause  of  action,  whether  the  neg- 
ligence is  common-law  or  statutory.  This 
case  Is  followed  in  Rlppee  y.  Railroad,  154 
Ho.  358,  363,  66  S.  W.  438,  where  the  court 
held  that  the  cause  of  action  was  the  killing 
of  plaintiff's  cow  by  the  negligent  running 
of  defendant's  train,  with  an  attempt  to 
ipedfy  two  grounds  of  negligence ;  one  being 
a  failure  to  sound  the  bell  or  whistle  while 
ranning  at  a  high  rate  of  speed  through  a 
village.  This  is  common-law  negligence. 
Hndson  y.  Railroad,  173  Ma  App.  611,  617, 
629,  159  S.  W.  9,  and  cases  cited.  But  the 
coort  held  that  an  amendment  changing  to 
the  statutory  negligence  of  failure  to  ring  the 
hell  or  sound  the  whistle  at  80  rods  before 
reaching  the  public  crossing  did  not  change 
the  cause  of  action.  In  the  Hudson  Case, 
sopra,  this  court,  on  motion  to  modify  the 
Judgment  (page  611),  expressly  held  that  a 
petition  for  damages  based  on  statutory  neg- 
ligence could  be  amended  so  as  to  charge 
common-law  negligence  without  changing  the 
cause  of  action.  See,  also,  Shell  y.  Railroad, 
132  Mo.  App.  628,  112  S.  W.  39. 

The  various  modem  tests  for  determining 
when  the  identity  of  the  cause  of  action  is 
preserved  by  new  or  amended  pleadings  are 
Kated  in  Stewart  y.  Van  Home,  91  Mo.  App. 
647,  666,  Walker  y.  Railroad,  193  Ma  453, 
157,  92  8.  W.  83,  Ingwerson  v.  Railroad,  160 
ka  App.  374>  381,  130  S.  W.  411,  and  Thom- 
ion  T.  Smelting  Co,  178  Mo.  App.  38,  47,  163 


S.  W.  298;  and,  Judged  by  tiie  tests  there 
stated,  tbe  cause  ot  action  stated  in  the  two 
petitions  now  in  question  is  the  same. 

Without  reviewing  the  cases  cited  by  de- 
fendant holding  that  a  change  from  law  to 
law,  from  common-law  to  statutory  actions, 
works  a  change  In  the  cause  of  action,  we 
augge^  that  a  line  oeC  cleavage  will  be  found 
on  determining  whether  what  la  termed  stat- 
utory negligence  creates  a  new  kind  of  neg- 
ligence, as  liability  for  negligence  of  a  fellow 
servant  (Unicn  Padflc  Railway  Co.  y.  Wyler, 
158  U.  S.  285,  15  Sup.  Ct  877,  39  U  Ed.  983), 
or  merely  enlarges  or  makes  definite  or  arbi- 
trary some  particular  kind  or  act  of  existing 
common-law  negligence.  In  the  latter  case 
a  change  from  one  to  the  other  leaves  the 
cause  of  action  intact.  Thus,  as  we  have 
noted.  It  is  common-law  negligence  for  a  fast- 
moving  train  to  cross  a  public  highway  with- 
out giving  timely  and  effective  warning,  while 
the  statute  arbitrarily  fixes  both  the  distance 
and  kind  of  warning  to  be  given;  also  it 
is  negligence  at  conmion  law  to  run  a  car  or 
train  at  an  excessive  rate  of  speed  along  or 
across  streets  or  alleys  where  people  are  apt 
to  be  found  (Hardwick  v.  Railroad,  181  Ma 
App.  156,  168  S.  W.  328),  while  statutes  and 
ordinances  fix  arbitrary  rates  of  speed,  be- 
yond which  the  speed  is  negligence  per  se. 
So  also  it  is  negligence  at  common  law  to 
leave  machinery  so  uncovered  on  unguarded 
as  to  make  the  servant's  place  of  work  not 
reasonably  safe,  while  the  statute  enlarges 
such  negligence  so  as  to  make  it  negligence 
per  se  not  to  safely  and  securely  guard  all 
machinery  designated  by  the  statute  when 
same  is  dangerous  and  can  be  so  guarded. 
A  change  from  the  common-law  measure  of 
negligence  to  the  statutory  one  in  such  Cases, 
when  preserving  the  Identity  of  the  resulting 
Injury  and  measure  of  damages,  is  not  a  de- 
parture. 

[I]  The  question  of  whether  a  change  from 
law  to  law  Is  or  Is  not  a  change  of  the  cause 
of  action  depends  at  times  on  the  question 
whether  the  facts  essential  to  constitute  the 
cause  of  action  are  tbe  same  or  different  in 
the  two  pleadings,  rather  than  whether  the 
pleader  Intended  the  one  law  or  the  other 
law  to  apply.  On  the  one  hand  is  Vaughan 
V.  Railroad,  177  Mo.  App.  155,  172,  164  S.  W. 
144,  Mcintosh  v.  Railroad,  182  Ma  App.  288, 
168  S.  W.  821,  Carpenter  y.  RaUroad,  189 
Ma  App.  164,  175  S.  W.  234,  and  the  cases 
cited  in  each,  holding  that  there  is  no  change 
of  the  cause  of  action  where  the  facts  of 
liability  are  the  sama  On  the  other  hand  are 
MoUter  v.  Railroad,  180  Mo.  App.  84,  94,  168 
S.  W.  250,  McAdow  v.  Railway  Ca,  164  S.  W. 
188,  and  cases  cited,  holding  that  there  is  a 
change  of  the  cause  of  action  where  tbe  facts 
of  liability  are  different 

[I]  III.  The  original  suit  removed  to  the 
federal  court  was  for  $10,000  damages,  ^te 
present  one,  when  filed,  was  tor  |1  less  than 
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$3,000,  the  minimum  Jurisdictional  amount 
authorizing  removal  to  the  federal  court 
Liater  the  trial  court  permitted  an  amendment 
increaslD£  the  damages  to  $10,000.  Error  is 
assigned  that  this  worked  a  fraud  on  the 
federal  court  in  preventing  a  removal  to  such 
court,  in  that  the  amendment  was  made  after 
the  time  for  removal  bad  passed.  No  author- 
ities are  cited,  and  we  ought  not  to  be  requir- 
ed to  investigate  or  decide  whether  a  right  of 
removal  existed  In  favor  of  defendant  had  it 
applied  for  same  after  the  petition  for  the 
first  time  made  such  right  available.  It 
seems,  however,  that  the  right  of  removal 
had  not  been  lost  had  defendant  applied  for 
same.    Powers  t.  Railroad,  169  U.  S.  92,  18 


Sup.  Ct.  264,  42  L.  Ed.  873 ;  Barber  v.  Rail- 
road, 145  Fed.  S2;  Remington  v.  Bailroad, 
198  TJ.  S.  98,  25  Sup.  Ct  577,  49  I*  Hd.  959. 

[10]  IV.  Turning  to  the  merits  of  the  case, 
the  evidence  discloses  that  deceased  was  en- 
gaged  in  feeding  cotton  seed  into  a  screw 
conveyor,  using  a  fork  for  that  purpose. 
This  conveyor  extended  lengthwise  of  the 
building  In  a  trough  along  the  concrete  floor. 
Over  this  was  constructed  a  roof-shaped 
concrete  structure  forming  what  Is  called  the 
"tunnel,"  with  doors  or  openings  10  to  12 
feet  apart  through  which-  the  cotton  seed 
was'fed  to  the  screw  conveyor  as  needed. 
The  accompanying  photograph  will  make 
plain  the  situation  and  method  of  operation. 
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The  conveyor  runs  lengthwise  In  the  center 
of  the  floor  .within  this  tnnneL     This  tun- 
nel is  from  10  to  12  feet  wide  at  the  base  or 
floor,  and  about  6  feet  high,  so  that  a  man 
standing  or  walking  therein  must  do  so  on 
tlie  board  covering  over  the  trough  in  wlilch 
the  screw    conveyor   turns.      The   conveyor 
lacks  an  Inch  or  two  of  being  flush. with  the 
floor,  and   a   covering  of  boards   was  laid 
thereon   In   sections,   end   to  end,   the  full 
Ifflgth  of  the  conveyor.    These  sections  were 
3  or  4  feet  long,  and  12  to  14  Inches  wide, 
and  had  cleats  nailed  crosswise  at  the  ends 
wliidi,   fitting  Into  the  rectangular  trough, 
had  a  tendency  to  keep  same  in  place.    It  Is 
plaintiff's  claim  that  this  board  covering  was 
insufficient  to  comply  with  the  statute  in  safe- 
ly and  secnrely  gaardlng  this  conveyor  and 
by  reason  thereof  her  husband  met  his  death. 
No  one  saw  the  accident,  but,  summoned 
by  his  cries  of  distress,  other  employes  found 
him  in  the  tunnel  with  his  leg  ground  off 
in  the  conveyor.    He  was  yet  conscious,  and 
stated  that  the  board  slipped  and  his  foot 
went  in  there.    There  is  abundant  evldotoe 
that  these  boards  did  not  form  even  a  reason- 
ably safe   and  secure  guard  over  this  con- 
reyor.     More  than  one  witness  states  that 
the   boards    were  frequently    misplaced    or 
angling  across  the  trough;  that  the  Jar  of 
the  conveyor  caused  them  to  be  shaken  off; 
that  the  seed  falling  through  the  doors  would 
push  them  up,  and  that  too  much  seed  pass- 
ing through    the    conveyor    would    displace 
them.     Witnesses   state   that   these  boards 
were  haidly  ever  all  in  place,  and  that  they 
had  to  be  frequently  replaced.    It  was  also 
shown  that  an   iron  grating  or  triangular 
shaped  screen,  similar  to  a  short  section  then 
In  nse,  would  be  mudi  safer,  especially  if 
fastened.    The  seed  would  pass  through  sudi 
a  covering  without  Its  removal,  and  would  be 
imctlcally  as  efficient  in  feeding  the  con- 
veyor as  If  entlrdy  open.    The  use  of  the 
one  section  of  this  screen  covering  which 
was  then  In  nse  was  only  intended  to  protect 
the  opening  made  by  removing  the  board  at 
the  place  where  the  seed  was  being  fed  to 
the  conveyor;    and,  though  there  was  evi- 
dence that  the  deceased  refused  to  use  It,  yet 
its  use  would  In  no  way  have  protected  the 
place  where  deceased  was  hurt    nie  whole 
length  of  the  conveyor  should  have  been  so 
covered- 
Ill]  It  Is  true  that  the  deceased  was  not 
hurt  at  his  place  of  work  In  feeding  the  cot- 
ton seed  Into  the  conveyor  with  a  fork.    He 
was  hurt  at  a  point  some  25  feet  therefrom, 
and  was  evidently  passing  through  the  tnn- 
nd,  walking  on  this  board  covering — the  only 
place  he  oould  walk  In  so  doing.    In  explana- 
tion of  his  passing  through  the  tunnel  at 
this  tlme^  It  was  shown  that  there  was  an 
"overflow,"  which  means  that  an  excessive 
amount   of    cotton    seed    had    accumulated 
where'  it  .was  being  conveyed,  and  a  signal 


had  been  given  him  to  stop  feeding.  The 
deceased  then  passed  out  of  his  workroom, 
Eind  was  last  seen  in  the  nearby  engine  room, 
where  he  went  for  a  drink  of  water.  The 
evidence  Justified  a  finding  that  he  was  re- 
turning to  Ills  work  through  the  tunnel,  or 
went  therein  from  his  place  of  work  to  the 
place  of  the  accident  in  connection  with  his 
work.  There  Ui  evidence  that  this  tunnel 
was  used  frequently  as  a  means  of  ingress 
or  egress  to  and  from  the  seedhouse  where 
deceased  worked,  that  the  ends  of  the  tunnel 
were  left  open  for  that  purpose,  and  that  no 
other  way  as  convenient  was  available.  It  is 
difficult  to  understand  what  means  were  pro- 
vided for  Ingress  and  egress  to  and  from 
this  building.  The  witnesses  speak  of  a  high 
opening  reached  by  a  ladder  and  of  a  board 
being  off  leaving  a  "crack"  used  for  that 
purpose.  As  the  house  was  frequently  full 
or  nearly  full  of  seed,  any  ordinary  doors 
would  be  dogged. 

[12-14]  In  any  event,  the  burden  was  on 
defendant  to  show  contributory  negligence, 
and  such  question  was,  at  most,  one  for  the 
jury  under  the  facts  here.  Contributory  neg- 
ligence may  be  rebutted  by  showing  that  the 
thing  done  was  customary  or  done  in  the 
customary  way,  especially  when  such  cus- 
tom Is  observed  by  the  master.  Overby  v. 
Mining  Co.,  144  Mo.  App.  363,  12S  S.  W.  813; 
Brunke  v.  Telephone  Co.,  116  Mo.  App.  86, 
90  S.  W.  768;  29  Cyc.  617;  21  Bkic.  Law  (2d 
Bd.)  624. 

[16]  It  was  deceased's  duty  to  replace  only 
the  boards  removed  by  him  or  such  u  came 
under  his  observation.  He  was  not  employed 
to  regularly  Inspect  and  keep  the  board  cov- 
ering in  place.  The  case  of  Gleeson  v.  Man- 
ufacturing Ca,  84  Mo.  201,  7  S.  W.  188,  Is  not 
In  point 

Other  alleged  errors  have  been  noticed, 
bat  their  discussion  would  only  prolong  the 
opinion. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

ROBBRTSON,  P.  J.,  and  FARRINOTON, 
J.,  concur. 


KEMPF  et  at  v.  EQUITABLB  LIFB  ASSUB. 
SOC.  OF  UNITED  STATES. 
'       (No.  1645.) 

(Springfield  Ooort  of  Appeals.    MiasourL 

March  11,  1916.     Rehearing  Denied 

April  3,  1016.) 

1.  iNSTrBANCX   €=>130(3)— OOHTEACT  PENDINO 

AonoN  ON  Application  —  Death  Befobx 

Delivebt  of  Polict. 

The  printed  receipt  issued  to  the  deceased 
by  the  defendant's  agent  for  the  first  premium 
on  a  policy  of  life  insurance  provided  that  be 
was  to  be  insured  from  the  date  of  the  receipt, 
if  accepted  by  the  company  as  an  insurable  risk 
under  Its  rules  and  regulations,  and  stated  that 
he  was  otherwise  admissible  on  the  plan  and 
for  the  amount  applied  for.  Upon  its  receipt 
by  the  defendant,  the  word  "approved"  was  m- 
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dorsed  ddod  the  application  of  the  deceased 
and  a  policy  was  issued  the  same  in  every  re- 
spect aa  that  applied  for,  except  that  the  amount 
of  premium  was  increased,  but  acknowledgine 
and  treating  the  first  premium  as  paid  in  tulL 
The  deceased  committed  suicide  before  receiv- 
ing or  accepting  the  conditional  policy.  Held, 
as  a  matter  of  law,  that  by  placing  the  printed 
form  of  receipt  in  his  hands,  the  company  au- 
thorized its  agent  to  bind  them  in  accordance 
with  its  terms,  and  the  company  having  by  its 
action  on  the  application  approved  and  accept- 
ed it  without  such  condition  as  amounted  to  a 
new  proposition,  there  was  a  contract  of  tem- 
porary insurance  completed  in  Missouri  from 
the  date  of  the  receipt  until  the  conditional  pol- 
icy issued  was  presented  to  the  deceased  for  ac- 
ceptance. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  198;   Dec.  Dig.  «s>130(3).] 

2.  IWSURAWCB  «=>'146(2)  —  CONSTBUOnON  OF 
AVBIOTTOUB  GONTRACTB. 

Insurance  contracts  printed  and  prepared 
by  slcilled  insurance  experts  and  lawyers  and 
offered  to  the  public,  which  is  without  special 
knowledge,  if  in  any  respect  ambiguous  or  ca- 
pable of  two  meanings,  must  be  construed  in  fa- 
vor of  the  assured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  294;   Dec.  Dig.  «=s>  146(2).] 

Appeal  from  Circuit  Court,  Greene  County ; 
Guy  D.  Klrby,  Judge. 

Action  by  Battle  E.  Eempf  and  others 
against  the  Equitable  Ufe  Assurance  Society 
of  the  United  States.  From  a  Judgment  for 
the  plaintiffs,  defendant  appeals.    Afllrmed. 

Alexander  &  Green,  of  New  York  City,  and 
Barbour  &  McDavid,  of  Springfield,  for  ap- 
pellant. W.  T.  Lamkin,  of  Billings,  Mo.,  and  J. 
T.  Neville  and  J.  T.  White,  both  of  Spring- 
field, for  resimndenta 

FABBINGTON,  J.  The  plaintiffs  (respond- 
ents) recovered  Judgment  for  $5,000  based  on 
the  following  petition  (fonnal  parts  omitted): 

"Now  at  this  day  come  the  plaintiffs  herein 
and  file  this  their  final  amended  petition,  leave 
of  court  being  first  had,  and  for  their  cause  of 
acticn  state: 

"That  the  plaintiff  Anna  Eempf  is  a  minor 
and  that  F.  T.  Stockard  has  been  by  order  of 
this  court  duly  and  legally  appointed  her  next 
friend  under  the  statutes  of  the  state  of  Mis- 
souri and  is  now  acting  herein  in  tliat  capacity ; 
that  said  Anna  Kempf  is  the  daughter,  and 
plaintiff  Hatde  E.  Kempf  is  the  widow,  of  Jo- 
seph E.  Kempf,  deceased. 

That  the  defendant  is  a  corporation  dnly  or- 
ganized under  the  laws  of  the  state  of  New  lork 
and  engaged  in  the  business  of  life  insurance, 
with  its  home  office  in  the  city  and  state  of 
New  York,  and  at  nil  times  herein  mentioned 
was  duly  authorized  to  do  bnsiness  as  a  life  in- 
surance company  in  the  state  of  Missouri. 

"That  one  of  the  methods  or  plans  by  which 
the  lives  of  individuals  are  insured  by  Insurance 
companies  is  denominated  and  commonly  called 
the  'Ordinary  Life  Plan,'  whereby  the  assured 
pays  «  stipulated  sum  of  money  annually  or 
semiannually  at  stated  periods  for  and  during 
the  entire  life  of  the  assured,  and  wherein  the 
insurer  pays  to  the  beneficiary  of  the  assured  a 
stipulated  sum  at  his  death. 

"That  the  defendant  among  the  plans  adopted 
and  used  by  it  in  insnriuR  tlie  lives  of  individu- 
als adopted  and  at  the  times  herein  mentioned 
was  using  such  'Ordinary  Life  Plan'  of  insur- 
ance, and  adopted  certain  forms  of  policy  or  in- 
surance contracts  for  such  'Ordinary  Life  Plan,' 


one  of  which  forms  eootaining  the  usual  terms 
and  conditions  of  sncli  'Ordinary  Life  Plan'  ia 
hereto  attached  and  marked  'Exhibit  A.' 

"That  on  the  12th  day  of  June,  1913,  said 
Joseph  E.  Kempf  applied  to  the  defendant  for  a 
policy  of  insurance  upon  the  said  'Ordinary  life 
Plan'  in  the  sum  of  $5,000,  with  plaintiffs  here- 
in as  beneficiaries  of  such  insurance,  and  the 
said  Joseph  E.  Kempf  and  the  defendant  there- 
upon, on  said  12th  day  of  June,  1913,  entered 
into  a  contract  whereby  the  defendant  agreed 
to  insure  and  did  insure  the  Ufe  of  Joseph  E. 
Kemi^f  on  said  'Ordinary  Life  Plan'  and  did 
promise  to  pay  to  plaintiffs  herein  in  equal  parts 
the  sum  of  $5,000  upon  the  death  of  said  Jo- 
seph E.  Kempf;  that  by  the  terms  of  said  con- 
tract said  insurance  on  the  life  of  Joseph  TS. 
Kempf  was  to  take  effect  and  be  in  force  from 
and  after  the  said  12th  day  of  June,  1913,  pro- 
vided the  said  Joseph  E.  Kempf  was,  on  said 
date,  in  the  opinion  of  the  authorized  officers  of 
the  defendant  in  New  York,  an  insurable  risk 
under  the  rules  of  said  defendant,  and  the  appli- 
cation of  said  Kempf  was  otherwise  acceptable 
on  the  plan  and  for  the  amount  applied  for  by 
him ;  that  said  contract  was  in  writing  and  i 
shown  by  the  application  of  said  Joseph  E. 
Kempf  above  mentioned,  a  copy  of  which  is 
hereto  attached  and  marked  'Exhibit  B,'  and 
a  binding  receipt  for  the  first  semiannual  pre- 
mium paid  by  said  Kempf  to  defendant,  a  copy 
of  which  receipt  was  executed  by  M.  A.  Nelson, 
the  duly  authorized  and  acting  agent  of  defend- 
ant, and  a  copy  thereof  is  hereto  attached  and 
marked  'Exhibit  C;  that  all  of  said  acts  were 
done  in  the  state  of  Missouri  and  said  Joseph 
E.  Kempf  was  at  all  times  herein  stated  a  resi- 
dent of  the  state  of  Missouri  and  expected  to 
remain  a  resident  of  Missouri. 

"That  said  Joseph  E.  Kempf  on  said  12th  day 
of  June,  1913,  at  the  time  of  the  signing  of  said 
receipt  and  the  presentation  of  said  application, 
paid  to  the  defendant  the  sum  of  $111.25,  the 
amount  figured  and  estimated  by  the  said  M. 
A.  Nelson,  agent  of  defendant,  as  the  correct 
and  proper  amount  to  lie  paid  by  said  Joseph 
E.  Kempf  for  the  first  semiannual  premium  to 
lie  paid  by  him  for  said  insurance  on  his  life  in 
the  sum  of  $5,(XX),  and  that  pursuant  to  said  ap- 
plioation  and  said  receipt  a  policy  of  insurance 
upon  the  life  of  said  Joseph  B.  Kempf  was  by 
said  agreement  to  be  issued  to  him  by  defend-  i 
ant  in  the  sum  of  $5,000. 

"Plaintiffs  further  say  that  In  the  opinion  of      ' 
the  defendant's  authorized  officers  in  New  York,      i 
the  said  Joseph  E.  Kempf  was  on  the  12th  day 
of  June,  1913,  an  insurable  risk  under  the  de-     | 
fendant's  rules  and  his  said  application  was  oth- 
erwise   acceptable    on    the    plan    and    for    the     I 
amoimt  applied  for  as  aforesaid  and  thereby 
the  said  contract  of  insurance  became  and  was 
in  full  force  and  effect  from  and  after  said  12th 
day  of  June,  1913. 

'^hat  said  Joseph  E.  Kempf  on  the  24th  day 
«t  June,  1913,  departed  this  life  while  said  in- 
surance was  in  full  force  and  effect,  but  before 
any  policy  was  delivered  to  him  by  defendant, 
and  thereby  the  defendant  became  liable  to  the 
beneficiaries  named  in  said  application,  these 
plaintiffs,  for  the  said  sum  of  $5,000. 

"Wherefore  plaintiffs  pray  judgment  against 
the  defendant  for  the  said  sum  of  $5,000  and  in- 
terest from  the  filing  of  this  suit,  together  with 
their  costs." 

The  answer  filed  set  up  the  defense:  Tluit 
the  assured  committed  suicide  within  one 
year.  That  the  contract.  If  any,  was  a  New 
York  contract,  pleading  the  New  York  laws 
governing  suicide  cases.  That  the  p<^cy  con- 
talned  the  following  provision:  "Self-destmc- 
tlon,  sane  or  insane,  within  one  year  from 
the  date  of  Issuance  hereof  Is  a  risk  not  as- 
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snined  by  tte  society  imder  tMs  policy.    la 

snch  an  event  the  society  wlU  return  the 
premlams  actnally  received."  That  Ba<A  pro- 
rision  in  New  Yock  Is  a  legal  provision, 
pleading  certain  New  York  decisions  on  this 
qaestlon.  That  the  acceptance  and  approval 
of  the  application  and  the  lasnance  of  the 
{wllcy  was  done  hy  the  defendant's  agents  In 
New  York.  This  part  of  the  answer,  over  de- 
fendant's exception,  was  stricken  out,  and  ex- 
ception preserved. 

That  part  of  the  answer  pertinent  to  the 
i$sae  as  we  see  It,  and  which  we  deem  de- 
cisive of  the  case  and  the  theory  on  which 
the  case  was  tried,  Is  as  follows  (formal  parts 
omitted) : 

"Comes  now  the  defendant  and  for  its  answer 
to  plain  tiffs'  amended  petition  admits  that  it  is 
a  corporation  as  alleged  in  said  petition.  It 
further  admits  that  on  June  12,  1913,  Joseph 
E.  Kempf  applied  to  the  defendant  for  a  pol- 
icy of  life  ininrance  in  the  sum  of  $5,000,  and 
at  the  same  time  executed  to  M.  A.  Nelson,  the 
agent  of  the  defendant,  his  promissor?  note  in 
the  amount  of  ^11.25  as  and  for  the  first  semi- 
annnal  premiam  to  be  dne  on  the  policy  as  ap- 
plied for,  should  one  be  issued  as  per  ue  terms 
of  said  application.  •  •  •  Further  answer- 
ing, the  derendant  denies  each  and  ever;  allega- 
tioD  in  said  petition  contained  except  as  here- 
inabove  admitted  to  be  true,  and  having  fidly 
answered  prays  to  be  discharged  with  its  costs. 

The  facts  of  the  case  may  be  stated  as 
follows: 

On  June  12,  1918,  Joseph  E.  Kempf  made 
an  application  to  the  defendant  company 
for  ^.000  insurance  on  the  ordinary  lite 
plan,  on  which  day  he  executed  a  note  for 
S111.25,  the  same  representing  the  first  semi- 
annual premium.  On  the  same  day  the  de- 
fpndant's  agent  executed  and  delivered  the 
following  receipt: 

"Keceived  of  Joseph  B.  Kempf  one  hundred 
eleven  and  25/100  dollars,  the  first  semiannual 
premiam  on  prcnMsed  insurance  for  $5,000  on 
the  life  of  self  for  which  the  above-mentioned 
application  is  this  day  made  to  the  Equitable 
Life  Assurance  Society  of  the  United  States. 
Insurance  subject  to  the  terms  and  conditions 
of  the  policy  contract  shall  take  effect  as  of  the 
date  of  this  receipt,  provided  the  api^licant  is 
on  this  date  in  the  opinion  of  the  society's  au- 
thorized officers  in  New  York,  an  inaumble 
ri^  under  its  rules  and  the  application  is  oth- 
erwise acceptable  on  the  plan  and  for  the 
amotmt  applied  for ;  otherwise  the  payment  evi- 
denced by  this  receipt  shall  be  returned  on  de- 
mand and  the  surrender  of  this  receipt.  [Sign- 
ed] M.  A.  Nelson,  Agent  Dated  at  Spring- 
field, Mo.,  6/12/13." 

The  application  for  Insurance  mentioned 
io  the  receipt.  Is  the  usual  form  of  such  docu- 
ments, being  a  printed  blank  with  printed 
qoestloos  to  be  answered  and  filled  in  by  the 
applicant.  It  names  the  plaintiffs  herein  as 
beneficiaries,  and  CQUtalns  the  following  stli>- 
olatlon: 

"[  hereby  agree  that  the  policy  issued  hereon 
>hall  not  take  effect  until  the  first  premium  has 
been  paid  during  my  good  health." 

It  also  contains  the  following : 

"I  have  paid  to  M.  A.  Nelson  ?111.25  to  cov- 
er tlw  first  semiannnai  premium  on  the  policy 
applied  for,  in  occordairce  with  the  provisions 
of  the  receipt  of  date  and  number  corresponding 


to  this  appUcation,  whtoh  I-  hereby  accept,  aid 
agree  to  the  condition*  thereof." 

In  the  application '  Kempf  stated  that  he 
naed  alcoholic  beverages  to  the  extent  of  from 
one  to  two  ounces '  before  breakfast 

The  local  medical  examiner  pronounced 
Kempf  in  good  beSMb,  stated  that  be  was  a 
first-class  risk,  and  recommended  him  for  lite 
insurance.  The  forms  for  the  application 
and  the  receipt  were  furnished  to  the  defend- 
ant's agent  by  the  defendant  company.  The 
application  was  received  by  the  defendant  cm 
June  17,  1013,  on  which  date 'there  was  made 
on  defendant's  recwd  the  notation:  "Await 
Inspection  (habits).  A.  W.  B."  Inquiry  was 
made  by  the  defendant,  and  after  the  receipt 
of  answers  thereto  the  aK>llcation  shows  the 
following  entry  thereon  in  New  York:  "June 
28, 1018.  Approved  5,000  age  plus  45%.  A.  L. 
S."  Dr.  A.  Ij.  Sberill  was  one  of  the  medical 
directors  of  the  defendant  company  at  the 
home  office.  The  following  appears  under  tbe 
above:  "June  24, 1913.  Issue  O.  L.  age  47  plus 
6  P.  H.  Send  release.  HJ.  H."  The  evidence 
shows  that  "O.  L."  means  "Ordinary  Ufe." 
It  is  also  shown  that  "45%"  means  five  years 
added  to  the  age  ot  the  ai^licant;  that  the 
applicant  was  "rated  up" — that  Is,  five  years 
was.  added  to  his  real  age  and  the  premium 
rate  Increased  accordingly.  With  this  change, 
the  application  was  approved  and  the  policy 
ordered  released  from  the  St.  Louis  oBIcr  and 
delivered  to  the  assured. 

The  letter  sending  tbe  policy  from  the  New 
York  office  to  the  St.  Louis  office,  dated  June 
23,  1913,  Is  known  as  a  "ready  letter  writer" 
— that  Is,  It  is  prepared  In  printed  form,  con- 
taining a  great  many  orders  and  notations, 
and  such  as  are  to  be  used  in  connectloa  wltb 
the  particular  policy  sent  are  check  marked. 
This  letter  is  addressed  to  the  St  Louis  agent 
ot  the  company,  and  is  as  follows : 

"Dear  Sir:  Policy  on  the  life  of  Mr.  Joseph 
B.  Kempf,  if  tbe  risk  be  accepted,  will  be  is- 
sued subject  to  the  conditions  cnecked  below." 

And  the  check  marks  are  opposite  these 
statements: 

"Age  rated  up  5  yrs.  b.  Personal  History. 
20.  A  settlement  has  been  taken  in  this  case 
and  conditional  receipt  issued.  If  policy  issued 
is  not  accepted,  return  settlement  promptly  and 
take  up  receipt  without  ta.IV 

It  Is  agreed  that  on  tbe  23d  or  24th  of  June, 
1913,  the  assured  was  found  dead  from  a 
bullet  wound  and  his  pistol  was  found  beside 
his  body.  There  la  lltQe  doubt  but  tbat  he 
committed  suldde,  The  company  was  advis- 
ed of  this  on  the  2eth  following,  and  it  there- 
upon wired  Its  St  Louis  office  that  tbe  policy 
was  canceled  and  to  return  it 

Tbe  policy  which  bad  been  writtea  up  and 
forwarded  on  the  life  of  Kempf  was  for 
f5,<X)0,  Issued  on  the  ordinary  life  plan,  and 
corresponded  in  every  way  with  the  policy 
called  for  in  the  application  and  receipt  ex- 
cept in  the  amount  of  the  premium  to  be  paid. 
It  is  explained  by  the  officers  of  tbe  defend- 
ant company  that  owing  to  the  personal  hab- 
its of  Kempf  as  disclosed  by  his  application 
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th«7  were  nnwUIlog  to  tssne  Mm  a  policy  on 
the  plan  and  for  the  amonnt  desired  at  the 
rate  charged  appllcanta  47  years  of  age  of 
good  habits,  the  rate  for  such  a  person  re- 
quiring a  HRmimiTiTial  payment  of  $111^5,  but 
that  they  were  vllling  to  Issue  to  him,  and  In 
fact  did  write  up  the  policy  and  send  It  for 
dellTery  to  him  for  the  amount  and  on  the 
plan  desired  at  a  semiannual  premium  of 
$137.56 ;  that  is,  the  only  difference  betweoi 
the  policy  whldi  would  be  issued  to  a  man 
47  years  of  age  for  the  amount  and  on  this 
plan,  and  the  one  which  was  forwarded  from 
the  New  York  ofSce  to  the  St  Louis  office  to 
be  delivered  to  Konpf,  was  the  increase  In 
the  semiannual  preudum  from  $111.25  to 
9137.55.  On  the  back  of  the  policy  is  the  no- 
tation that  the  semiannual  premium  is  $137.- 
66,  due  the  12th  of  June  and  December.  Xhls 
was  all  done  after  the  receipt  had  been  given 
and  after  the  money  paid  by  Kempf  had  beoi 
received  and  accepted  by  the  company's  agent 
Nowhere  <m  the  policy  issued  is  tbere  dis- 
closed what  the  first  semiannual  premium  Is 
to  be,  and  in  the  letter  forwarding  the  policy 
to  the  St  IjouIs  office  to  be  delivered  to 
Kempf  there  is  no  instruction  whatever  that 
in  case  the  poUcy  is  delivered  the  assured 
must  pay,  on  delivery,  the  difference  between 
$111.25  and  $137.65. 

The  trial  court  in  a  Jury  trial  held  that  un- 
der these  conditions  the  life  of  Kempf  was 
insured  for  $5,000  in  the  defendant  company, 
and  the  defendant  has  appealed,  contending, 
first  that  there  was  never  consummated  a 
contract  of  insurance,  and,  second,  that  it 
was  a  New  York  contract  and  that  the  aa- 
sured's  rights  thereunder  were  forfeited  by 
his  own  act 

[1,2]  As  we  think  there  was  a  contract  of 
insurance  dated  on  June  12,  1913,  made  and 
completed  in  Missoorl,  it  will  not  be  neces- 
sary to  go  into  the  second  contention. 

On  turning  to  the  rec^pt  given  by  Nelson, 
defendantfs  agent  at  Springfield,  to  Kempf, 
we  find  that  there  was  $111.26  paid  for  the 
first  semiannual  premium  on  the  proposed  In- 
surance of  $6,000;  that: 

"Insurance  subject  to  the  terms  and  condi- 
tions of  the  policy  contract  shall  take  effect  as 
of  the  date  of  this  receipt,  provided  the  appli- 
cant is  on  this  date  in  the  opinion  of  the  so- 
ciety's authorlMd  officers  in  New  York  an  insur- 
able risk  under  its  rules  and  the  application 
is  otherwise  adceptable  on  the  plan  and  tor  the 
amount  applied  for ;  otherwise  the  payment  evi- 
denced by  this  receipt  shall  be  returned  on  de- 
mand and  the  surrender  of  this  receipt" 

The  evidence  shows  without  question  that 
la  the  opinion  ot  the  oiOcers  ot  the  uxdety 
in  New  York  the  assured  was  an  insurable 
risk  because  they  not  only  wrote  across  the 
application  "Approved,"  but  ordered  tliat  a 
policy  issue  thereon,  and  the  policy  issued 
was  an  ordinary  life  policy  and  for  the  sum 
of  $5,000.  The  applicant  therefore  was  ac- 
ceptable on  the  plan  and  for  the  amount  ap- 
plied for. 

It  is  unnecessary  for  us  to  go  Into  the  ques- 
tlOD  whether  the  medical  examiners  and  ofll- 


eers  in  the  New  York  oiBoe  could  whimsically 
refuse  to  accept  this  applicant  and  Issne  blm 
a  policy,  because  their  admitted  acts  con- 
cerning the  matter  with  which  they  were 
dealing  amounted  in  law  to  an  approval  and 
an  acceptance  of  this  applicant;  that  i^  it 
shows  in  law  that  in  the  opinloB  of  the  of- 
ficers the  applicant  met  the  conditions  oa 
which  he  was  to  be  insnred  for  $6,000  on  and 
from  June  12,  1913,  or  that  in  their  opinion 
he  was  an  acceptable  risk  for  the  amonnt 
and  on  the  plan  as  of  the  date  of  the  ap- 
plication. 

It  is  a  conslderatliHt  which  is  held  oat  to 
prospective  cnstomera  of  the  company  tliat 
they  will  be  insured  from  the  date  of  th^r 
application  if  they  meet  the  requirements  set 
forth  in  the  application  and  rec^pt  Other- 
wise, what  benefit  would  it  be  to  an  applicant 
to  have  his  policy  dated  back  to  the  date 
of  the  application  provided  he  lived  and  ac- 
cepted? It  is  to  cover  the  period  from  the 
date  of  the  application  until  a  delivery  of 
the  policy  that  he  pays  Us  money  in  ad- 
vance, and  it  cannot  be  said  that  his  t»npo- 
rary  Insurance  is  without  consideration 
where  he  is  either  finally  rejected  by  the 
company  or  himself  refuses  to  accept  tbe 
policy  with  the  increased  premium  and  bis 
money  is  handed  back  to  him.  As  a  first 
consideration,  it  is  an  inducement  to  get  busi- 
ness, and  then  It  gives  the  insurance  com- 
pany the  chance  to  Insure  this  man's  life  for 
which  chance  it  Is  willing  to  give  this  tesor 
porary  insurance. 

The  law  is  wisely  written  and  well  settled 
in  this  state  that  Insurance  contracts,  or  In 
fact  any  contract,  and  eepedally  Insurance 
contracts  that  are  printed  and  prepared  by 
skilled  insurance  experts  and  lawyers  and  of- 
fered to  the  public,  that  is  without  special 
knowledge  in  this  line  of  business,  must  be 
construed,  in  respects  ambiguous,  doubtful, 
or  at  least  of  two  meanings,  in  favor  of  the 
assured.  Mathews  v.  M.  W.  A.,  236  Mo.  326, 
139  S.  W.  161,  Ann.  Cas.  1912D,  483 ;  Dezell 
V.  FldeUty  &  Casualty  Co.,  176  Mo.  loc.  dt 
266,  76  S.  W.  1102;  Still  ▼.  Insurance  Co., 
185  Mo.  App.  loc.  clt  668,  172  S.  W.  626. 

We  think  there  is  no  question  that  the  In- 
surance company  by  the  receipt  given  con- 
tracted with  Kempf  that  he  was  Insured 
from  June  12,  1913,  provided  he  met  certain 
conditions  in  the  opinion  of  the  New  Tork 
officers.  That  he  was  an  insurable  risk  la 
clearly  shown  to  have  been  the  opinion  of 
these  New  York  officers,  and  as  to  whether 
the  application  was  acceptable  was  quaUfled 
and  llnilted  on  the  plan  and  for  the  amount 
applied  fw;  It  was  not  necessary,  so  far  as 
this  receipt  Is  concerned,  that  It  be  accept- 
able as  to  the  first  semiannual  premium.  On 
the  other  hand,  there  is  no  showing  In  this 
case  that  the  first  semiannual  premium, 
which  was  paid,  was  to  be  the  same  as  other 
semiannual  premiums  falling  due  In  Decem- 
ber and  June  of  each  year,  and  indeed  the  In- 
terpretation that  the  company  placed  upoa 
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tbls  contract  wben  It  forwarded  the  policy 
to  Its  St.  Louis  office  for  delivery  does  not 
Indicate  that  It  expected  Eempf,  for  the  first 
semlaminal  premlom,  to  make  any  further 
payment  Would  It  not  be  the  natural  thing, 
and  in  fact  a  prominent  part  of  a  letter 
sending  the  policy,  to  direct  the  agent  that 
In  case  of  a  delivery  he  mast  collect  the  dif- 
ference betwem  what  had  already  been  paid 
(tUlSIS)  and  ¥137.!S5?  And  yet  not  one  word 
does  it  Tolce  in  its  letter  in  this  regard.  On 
tlie  contrary,  the  policy  sent  with  the  letter 
acknowledges  recdpt  of  the  first  premium  as 
In  fnll  and  calls  for  the  payment  of  the  next 
premium  to  be  paid  In  December,  1913.  This 
shows  that  the  company  was  treating  the 
first  sanlannual  premium  as  having  been 
paid  in  full  because  no  further  premium  for 
any  amount  was  demanded  under  the  terms 
of  the  letter  and  the  policy  till  the  December 
payment  was  due. 

Tbe  policy  Issued  as  to  premiums  contains 
on  Its  face  the  following  provisions: 

"Premium*,  nia  insurance  la  fcranted  in  eon- 
■ideration  of  the  payment  in  advance  of  one 
handred  thirty-seven  and  fifty-five  one  hun- 
dredtha  dollars,  and  of  the  payment  semi-annual- 
ly thereafter  of  a  like  sum  upon  each  12th  day 
of  December  and  June,  tmtil  the  death  of  the  In- 
■ured." 

"Age.  The  premiums,  loans  and  surrender  val- 
ues of  this  policy  are  on  the  basis  of  the  rated- 
np  age  of  B2  years,  which  la  6  years  In  ezceea 
of  the  age  stated  by  the  Insured." 

We  therefore  could  rest  this  case  on  the 
proposition  that  where  there  are  two  mean- 
ings open  upon  the  construction  of  a  con- 
tract of  this  character,  we  must  give  that 
constmctloD  which  is  most  favorable  to  the 
assured.  But,  as  hereinbefore  indicated,  the 
contract  in  question  appears  to  us  as  plain 
and  unambiguous,  meaning  only  in  the  light 
of  common  sease  and  justice  that  Kempf  was 
Insured  from  the  date  of  his  application, 
provided  he  met  certain  conditions  whiA 
most  in  the  opinion  of  the  oflQcers  In  New 
York  have  existed  as  of  the  date  of  the  ap- 
plication. That  such  an  opinion  did  exist 
has  already  been  referred  to.  Bespondents 
dte  several  cases  directly  in  ixilnt  arising 
under  almost  exactly  the  same  fact& 

Such  a  binding  receipt,  so  designated  by 
the  appellant,  insures  from  its  date  and  is 
recognised  as  a  form  of  losuranoa  1  Cooley's 
Briefs  on  the  Law  of  Insurance,  pp.  536- 
537;  25  Cyc  714.  The  case  of  Lee  v.  Union 
Cent  Ufe  In&  Co.  (Ky.)  41  S.  W.  819,  deals 
with  exactly  the  same  question  that  we  have 
here  and  is  a  case  where  the  premium  writ- 
ten la  the  policy  was  greater  than  that  writ- 
ten in  the  application,  and  it  was  claimed 
in  that  caae^  as  here,  that  such  change 
amounted  to  a  rejection  of  the  at^Ucant  and 
was  the  making  of  a  proposition  to  him.  The 
point  was  ruled  against  the  company,  the 
court  holding,  as  we  hold  here,  that  where  no 
application  was  demanded,  but  the  itollcy 
was  issued  on  the  ai^licatlon  which  was 
marked,  by  the  ofilcen  of  the  company  whose 
opinion    was    necessary,    "Approved,"    and 


where  the  officers  whose  buBlness  it  was  to 
order  the  Issuance  of  a  policy  approved  the 
ai^dlcatlon  for  the  amount  and  on  the  plan 
applied  for,  was  not  the  making  of  a  new 
proposition,  and  that  on  a  showing  that  the 
assured  died,  the  beneficiary  made  a  cas& 
See,  also,  Halle  ▼.  New  York  Life  Ins.  Co. 
(Ky.)  68  B.  W.  822. 

The  case  of  Starr  v.  Mutual  Life  Ins.  Co. 
al  N.  X.,  41  Wash.  228,  83  Pac.  116,  was 
where  an  apidication  stated  that  insurance 
would  be  In  force  from  date  "provided  this 
application  shall  be  approved  and  the  policy 
duly  signed  by  the  secretary  at  the  bead  of- 
fice of  the  company  and  Issued."  The  ap- 
plication was  approved  and  the  i>oIicy  Issued 
and  sent  for  delivery.  The  applicant  died 
before  the  approval  of  the  application  and 
Issuance  of  the  policy.  The  court  In  deciding 
the  case  used  the  following  language  ap- 
plicable to  our  case: 

"By  the  death  of  Starr  the  subject-matter  of 
the  contract  of  insurance  ceased  to  exist^  and 
at  that  moment  there  was  a  contract  of  insur- 
ance or  there  was  none.  The  approval  or  re- 
jection of  the  application  after  that  time  would 
be  Ineffectual  for  any  purpose.  The  object  of 
the  second  provision  of  the  application,  atxtve 
quoted,  is  not  entirely  clear,  especially  from  the 
standpoint  of  the  insured.  If  there  was  to  be 
no  contract  of  Insurance  in  any  event  until  the 
application  was  approved  at  the  home  office  and 
a  policy  issued  thereon,  it  would  seem  entirely 
immaterial  to  the  insured  whether  the  contract 
related  back  to  the  date  of  the  application  or 
not  If  he  lived  until  the  application  was  ap- 
proved and  a  policy  issued,  it  would  seem  a  mat- 
ter of  indifference  to  him  whether  he  had  been 
insured  daring  the  Interim  between  the  date  of 
the  application  and  the  date  of  the  issuance  of 
the  pMicy.  On  the  other  hand,  if  he  died  before 
the  application  was  approved  and  the  policy  is- 
sued, his  beneficiaries  would  derive  no  benefit 
from  the  insurance.  The  chief  object  of  the  pro- 
vision would  therefore  seem  to  be  to  enable  the 
insurance  company  to  collect  premiums  for  a 
period  during  which  there  was  m  fact  no  insur- 
ance, and  consequently  no  risk." 

Also  the  following  language: 

"If  insurance  companies  deem  it  necessary 
for  their  protection  to  limit  the  operation  of 
their  contracts  of  insurance  from  tiie  date  of 
issuance  of  the  policy,  or  from  any  other  date, 
it  is  very  easy  for  them  to  say  so  and  to  bring 
knowledge  of  that  fact  home  to  those  with  whom 
they  are  dealing.  In  this  case,  we  hold  that 
the  receipt  given  constituted  a  present  contract 
of  insurance,  subject  to  be  continued  or  termi- 
nated by  the  approval  or  rejection  of  the  appli- 
cation, and  that  the  insured  was  not  affected  by 
any  want  of  authority  in  the  soliciting  agent 
to  enter  into  such  a  contract  unless  notice  of 
such  want  of  authority  was  brought  home  to 
him." 

The  case  of  Lee  t.  Union  Cent  Life  Ins. 
Co.,  supra,  has  not,  soi  far  as  we  can  find, 
been  overruled.  However,  the  case  of  Halle 
V.  New  Tork  Life  Ins.  Oa,  supra,  was  crit- 
icized In  the  case  of  Northwestern  Mut  Life 
Ins.  Ca  V.  Neafus,  145  Ky.  563,  140  S.  W. 
1020,  86  L.  B.  A.  (N.  S.)  1211.  But  the  case 
last  mentioned  merely  holds  that  the  receipt 
given  in  the  Halle  Case  was  not  a  binding 
receipt,  one  of  the  conditions  therein  being 
that  the  Inraranoe  should  first  be  issued.    In 
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the  Neftfns  Gaae  the  applicant  la  shown  to  be 
not  an  acceptable  risk. 

We  are  dted  to  a  nnmber  of  fire  Insur- 
ance  cases  in  respondents'  brief  where  bind- 
ing receipts  for  fire  Insurance  were  given. 
Appellant  contends  that  fire  Insnrance  cases 
are  not  applicable  to  life  Insurance  contracts, 
citing  1  Gooley'a  Briefs  on  the  Law  of  Insur- 
ance, page  410,  wherein  it  Is  laid  down: 

"It  may  be  stated,  a*  a  general  rule,  that 
agents  of  life  insurance  oompanies  do  not  have 
authority  to  conclude  absolutely  the  contract  of 
insurance,  but  only  to  procure  and  receive  appli- 
cations, which  they  forward  to  the  company  to 
l>e  acted  upon  by  the  immediate  officers  of  the 
corporation."     (Italics  are  ours.) 

We  know  of  no  reason,  however,  why  the 
same  law  would  not  apply  to  a  life  Insur- 
ance contract  that  would  apply  to  a  fire  In- 
surance contract  where  the  Ufe  Insurance 
oompany  places  In  the  agent's  hands  forms 
which  would,  when  filled  In  and  signed,  make 
a  binding  contract  the  same  as  in  cases  of 
flre  Insurance.  See  Horton  t.  New  York  Life 
Ins.  (30.,  181  Mo.  loc  dt  617,  52  S.  W.  356. 

The  case  of  Mohrstadt  t.  Mutual  Life  Ins. 
(3o.  of  N.  Y.,  116  Fed.  81,  62  C.  C.  A.  675, 
relied  on  by  aK)ellant,  was  a  case  where  the 
entire  plan  as  contemplated  by  the  applica- 
tion was  rejected  by  the  company  and  a 
policy  on  a  different  plan  offered.  In  our 
case,  had  the  company  when  Kempf  s  applica- 
tion was  received  by  the  company's  officers 
offered  blm  an  entirely  different  plan,  such 
act  alone  would  have  shown  a  rejection  of 
Kempf  s  original  application  and  a  new  prop- 
osition made  to  him,  which,  of  course,  must 
have  been  accepted  by  him  before  It  would 
be  binding.  Besides,  the  receipt  in  that  case, 
required  that  the  application  be  accepted  by 
the  company,  whereas  In  our  case  the  condi- 
tion was  that  if  the  applicant  was  accepta- 
ble his  Insurance  would  be  In  force  from  the 
date  of  the  receipt. 

In  the  cases  of  Travis  v.  Nederland  Life 
Ina  C!o.,  104  Fed.  486,  43  0.  C.  A.  653,  ;Btna 
Life  Ins.  Co.  V.  Hocker,  39  Tex.  Civ.  App. 
330,  89  S.  W.  26,  Bom  v.  Home  Ins.  Oo.,  120 
Iowa,  209,  04  N.  W.  849,  and  Pbenlx  Ins. 
Co.  V.  Schultz,  80  Fed.  loc.  dt  342,  25  O. 
C.  A.  453,  no  binding  receipts  were  given. 
Tliere  waa  mer^  an  application  which 
amounted  to  nothing  more  than  a  proposition 
requiring  action  by  the  company  before  in- 
surance began. 

In  the  case  of  Stelnle  v.  New  York  Life 
Ins.  CJo.,  81  Fed.  480,  28  C.  C.  A.  491,  It 
was  provided  in  the  contract  that  if  the  ap- 
plication is  not  approved  and  accepted,  the 
cMnpany  shall  Incur  no  llablllt7  thereunder. 

In  the  case  of  Mutual  Iilfe  In&  Oou  t. 
Young,  28  Wall.  (00  U.  8.)  86,  23  L.  Ed.  162, 
ttie  receipt  redted :     ' 


"To  be  in  fiwee  from  and  after  the  date  hereof 
provided  the  said  application  shall  be  accepted 
by  the  company." 

The  court  there  held  to  the  terms  of  the 
receipt  which  required  that  before  inmiranoe 
begun  the  application  must  liave  been  accept- 
ed. The  condition  in  this  and  the  other  cas- 
es dted  bjr  the  appellant  did  not  depend  up- 
on the  applicant's  eligiUllty,  whldt  was  the 
condition  in  our  case,  but  upon  some  subse- 
quent act  to  be  performed  by  the  company. 

Appellant  quotes  copiously  In  its  brief  from 
the  case  of  Horton  v.  New  York  life  Ins. 
Co.,  161  Mo.  604,  62  S.  W.  866.  In  that  case, 
however,  the  question  for  decision  was 
whether  the  agreement  was  a  Missouri  or  a 
New  Yorb  contract  A  conditional  receipt, 
as  shown  on  page  614  of  161  Mo.,  62  S.  W. 
356,  was  given,  and  in  discussing  this  re- 
ceipt aoc.  dt  620  of  161  Ma,  62  8.  W.  356) 
the  court  broadly  intimates  that  where  it  Is 
shown  that  the  agent  has  authority  to  give 
a  binding  receipt  the  company  could  not  es- 
cape Uatdllty.  The  court  concluded  (loc.  dt 
621  of  151  Mo.,  62  S.  W.  366)  because  It  appear- 
ed from  the  record  that  the  agent  had  no  au- 
thority to  bind  the  company  to  a  contract  of 
insurance  from  the  date  of  the  acceptance  of 
the  application  In  New  York,  that  it  was  not 
a  New  York  contract  and  only  became  a  con- 
tract upon  delivery  of  the  policy  which  was 
to  be  made  In  Missouri  An  agent's  author- 
ity Is  co-extenslve  with  his  employment  and 
where  it  Is  admitted  that  the  company 
placed  In  the  agent's  hands  the  forms  neces- 
sary to  close  a  binding  contract  with  those 
with  whom  the  agent  would  deal  on  behalf 
of  the  company,  such  act  shows  that  be  bad 
authority  to  bind  the  company  as  to  the 
terms  printed  in  tliat  oondltlonal  receipt 
and  application  furnished  by  the  company 
and  forwarded  to  the  agent  for  use,  wtiere 
the  party  dealing  with  the  agent  had  no 
knowledge  of  a  iadt  of  authority. 

We  therefore  hold  that  by  the  admitted 
written  acceptance  of  the  application  for  the 
amount  and  on  the  plan,  and  the  order  of 
the  officers  of  the  corporation  that  a  policy 
be  issued  for  the  amount  and  on  the  plan 
desired,  show  as  a  matter  of  law  that  the 
company  regarded  Kempf  as  an  Insurable 
risk,  and  that  the  OHidltions  necessary  to 
make  said  insurance  In  force  from  and  after 
June  12,  1918,  had  been  met  and  that  this 
contract,  subject  to  the  determination  of  hia 
eligibility,  was  all  a  completed  contract  made 
and  entered  into  in  the  state  of  MlssourL 

For  the  reasons  herein  appearing,  the 
Judgment  is  affirmed. 

BOBBBTSON.  P.  X,  and  STUBQIS.  3^ 
concur. 
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HABMON  T.  DICKBR80K     (No.  1561.) 

(Sprlnxfield   Cbnrt  of  Appeals.     liuwniL 
March  11,  1916.    Behearinc  De- 
nied April  8,  igi&) 

:.  Trial  «=3l38(3)  —  Qxrxsnoix  fob  Just  — 
OoNSTRTJOTiow  or  Lease— Theoby  or  Teial. 
In  an  action  by  the  buyer  of  a  motion  pic- 
tare  theater  against  the  Beller,  where  the  seller 
ao  oondacts  hia  defense  as  to  «oncede  that  he 
had  no  right  or  authority  to  assign  hia  lease 
and  makes  no  objection  to  the  buyer's  testi- 
mony introduced  upon  that  theory,  the  court 
will  not  strictly  construe  the  terms  of  the  lease 
and  instrnct  tiie  jui^  that  as  matter  of  law 
there  were  no  restrictions  upon  the  seller's  right 
to  transfer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  32C ;   Dec  Dig.  «=3l8(J(3).l 

2.  iiandi.oed  and  tenant  ^=>76{s) — lease— 
Pbotision   Against  Subletting^Asbign- 

MBNT. 

Where  a  snblease  provided  that  the  sub- 
lesaee  could  not  sublet  or  allow  any  other  ten- 
ant to  come  in  with  or  under  him  without  the 
written  consent  of  the  landlord,  such  restric- 
tion was  not  exhausted  by  an  assignment  by  the 
sublessee,  and  after  the  transfer  by  him  the  pro- 
vision ^et  remained  as  a  prohibition  against  a 
subletting  by  the  assignee  without  the  consent 
of  the  landlord. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  {{  229,  230;  Dec.  Dig.  «s> 
76(3).] 

3.  Landi/»d  and  Tenant  «s»1(H—  Lxasb  — 
Pbovihion  Asaikst  Subixiting— Pbotko- 

TION  BT  FoBFEITtTBK  AOAINBT  BBEACH. 

Where  a  lessee  subleased,  the  lease  provid- 
ing that  the  snblessee  could  not  sublet  without 
the  written  ctmsent  of  the  landlord,  the  lessee 
could  protect  himself,  against  a  breach  of  the 
provision,  by  a  forfeit:ure. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  328;  Dec.  Dig.  <g=>l<M.] 

4.  Payment   €=3l7  —  Payment  by  Notb  — 

FOBECLOSUBE   OF  CHATTEL   MOBTOAOE. 

Where  the  seller  of  a  motion  picture  thea- 
ter, who  took  notes  ia  payment,  and  a  diattel 
oiortgage  on  the  eqtiipment  as  secnrity,  fore- 

cloaed  the  mortgage,  he  cannot  then  say  that 
he  did  not  accept  the  notes  in  full  payment  of 
the  purchase  price. 

[Bd.  Note.-^or  other  cases,  see  Payment, 
Cent  Dig.  U  70-77;   DfA  Dig.  «=3l7.] 

6l  E'battd  «=>S5— Waiveb  st  Dealing  with 
Subjxot-Matrb  —  Lbasb     of     Pbopebtt 
8ou>. 
The  buyer  of  a   motion   picture   theater, 

vbose  vendor  was  guilty  of  fraud,  did  not  waive 

the  fraud  by  leasing  the  outfit  to  a  third  per- 

■on. 
[Ed.  Note— For  other  cased,  see  Fraud,  Cent 

Dig.  {  30;   Dec  Dig.  <S=>35.] 

&  Daxaokb   «s>210(2)— iNSisuonoN— Ldov- 
iHO  Recoveby  to  Amount  Claimed. 

In  an  action  for  fraud  committed  by  the 
seller  of  a  motion  picture  theater,  an  instruc- 
tion as  to  damages  should  limit  the  damans  re- 
coverable to  the  total  anount  claimed  in  the 
petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  <S=»210(2).] 

7.  Damaobs  «=»210(2) — Instbuotion— Limit- 
iNO  Becotebt  to  Amount  Clai^ted. 

In  an  action  for  fraud  committed  by  the 
sdler  of  a  moti<m  picture  theater,  an  instruc- 
tion should  limit  tbe  special  damages  alleged 
to  have  been  suffered  in  plaintifTs  efforts   to 


operato  tbe  show  to  the  amount  claimed  in  the 

petition. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  «=»210(2).] 

S.  Fbaud  ®=>65(1)— Instbuotion- Damaqes. 
In  an  action  for  fraud  committed  by  the 
seller  of  a  motion  picture  theater,  where  there 
was  testimony  that  the  seller  and  also  the  plain- 
tiff's assignee  made  money  with  the  show,  an 
instruction  allowine  the  jury  to  assess  as  dam- 
ages such  sum  as  tney  found  "from  the  evidence 
that  the  plaintiff  necessarily  expended  in  at- 
tempting to  operate  the  moving  picture  show, 
over  and  above  his  receipts  therefrom,"  was 
erroneous  as  fixing  plaintiff's  success  with  the 
show  as  the  sole  criterion  for  judging  wliat 
the  receipts  should  have  been  under  defendant's 
representations  after  plaintiff  bought;  if  the 
element  of  damages  was  recoverable  at  all,  the 
jury  should  have  been  told  if  he  operated  the 
show  as  an  ordinarily  competent  and  prudent 
person  would  have  done  under  the  same  or  sim- 
ilar circumstances  and  loss  resulted,  then  the 
jury  might  consider  such  loss  in  estimating  his 
damages. 

[Fd.  Note.— For  other  cases,  see  Fraud,  C^t 
Dig.  §§  72-74 ;   Dec  Dig.  <S=»65(1).] 

9.  Damages  «a>62(l)  —  Fraud  in  Saui  or 
Business— Mitioation. 

The  buyer  of  a  motion  picture  theater,  in- 
duced thereto  by  the  fraud  and  misrepresenta- 
tions of  tile  seller,  after  he  operates  long  enough 
to  discover  that  loss  is  certain,  must  stop  the 
business  under  his  duty  to  mitigate  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  J  119;    Dec.  Dig.  «=362(1).] 

10.  Fraud      ®=360  —  Mirbefbesentatiohb — 
Sale  or  Business— Damages. 

The  buyer  of  a  motion  picture  theater,  in- 
duced thereto  by  the  fflisrepresentations  of  the 
seller  as  to  his  right  to  assign  the  le^se  and  as 
to  the  receipts  of  the  show,  could  recover  of  the 
seller  the  benefit  of  his  bargain  as  an  element 
of  damages,  in  additipn  to  the  price  paid,  un- 
less the  loss  of  business  was  occasioned  by  the 
buyer's  lack  of  experience,  skill,  or  industry. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  S  65 ;   Dec.  Dig.  <8=»eO.] 

11.  B'BAUD  ®=>59(1)  —  MiSBEPBESENTATIONS  — 

'Bsoovebt  or  Btiyeb. 

The  buyer  of  a  motion  pixiture  theater  un- 
der misrepresentations  that:  the  seller  bad  the 
right  to  assign  his  lease  and  as  to  the  dally  re- 
ceipts of  the  show,  could  recover  at  least  the 
amount  paid  in  cash  and  on  his  notes,  with 
legal  interest  from  the  date  of  payment 

[Ed.  Note.— For  other  cases,  see  Fraud,  (3eBt 
Dig.  S  60;  Dec  Dig.  «=»59a).] 

Farrington,  J.,  dissenting  in  part 

Appeal  from  Ciicmit  Court,  Polk  County; 
O.  H.  Sklnker,'Judse. 

Butt  by  J.  W.  HaruMMi  against  Jerome  Di<^- 
erson.  From  a  Jadgmmt  for  plaintiff,  de- 
fendant appeals  Judgment  affirmed  condl- 
Uonaliy. 

Watson  &  Page,  of  Springfield,  Rechow  & 
Pufahl,  of  Bolivar,  and  Patterson  &  Patter- 
son, of  Springfield,  for  appellant  V.  O. 
Coltrane,  of  Springfield,  Cox  &  Douglas,  of 
Bolivar,  and  J.  T.  White,  of  Springfield,  for 
respondent. 

BOBEBTSON,  p.  J.  Plalntur,  as  the  testi- 
mony in  his  behalf  tends  to  prove,  bought 
of  defendant  a  lease  on  the  first  story  and 


<_jFer  othar  easM  ■••  same  topic  and  KBT-NUMBBR  In  all  Key-Nnmtwred  Dl«egta  and  Indnan 
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basement  of  a  building  at  127  Klrby  Arcade 
In  Springfield,  together  with  the  eqalpment 
for  a  moving  picture  show  located  on  the  first 
floor.  Hq  claims  he  was  Induced  to  make 
this  purchase  by  the  false  representations  of 
defendant  that  the  business  was  making  the 
defendant  a  profit  of  $20  per  day,  and  also  by 
the  false  representation  that  defendant  had 
the  right  and  authority  to  transfer  said  lease. 
The  purchase  price  was  paid  by  the  plaintiff 
giving  the  defendant  $300  In  cash,  executing 
his  note  to  defendant  for  $1,500  due  one  day 
after  its  date,  and  also  his  note  for  $3,200 
stated  to  be  due  one  day  after  date,  but  pro- 
viding the  Interest  thereon  and  $126  of  the 
principal  should  be  paid  on  the  16th  day  of 
each  month  and  If  not  bo  paid,  "then  the 
whole  debt  shall  become  Immediately  due 
and  payable."  It  la  treated  and  considered 
by  the  parties  as  an  installment  note.  At 
the  time  these  notes  were  executed  the  plain- 
tiff delivered  to  the  defendant  a  claim  against 
an  Insurance  company  for  $1,461.50,,  which 
was  shortly  afterwards  collected  by  defend- 
ant and  credited  upon  the  $1,500  note.  Also 
at  the  time  of  the  giving  of  the  notes  the 
plaintiff  executed  to  the  defendant  a  chattel 
mortgage  upon  the  picture  diow  equipment 
to  secure  both  of  said  notes.  At  tbe  time 
plaintiff  made  this  purchase  from  the  de- 
fendant the  Klrby  Realty  Company  owned 
the  buUdlng  and  had  given  a  lease  thereon  to 
one  W.  T.  Kenderlck.  Kenderlck  then  execut- 
ed a  lease  on  the  first  floor  and  basement  to 
W.  W.  Smith  for  a  term  of  four  years  and 
ten  months  from  May  1,  1910,  and  this  lease 
contained  a  provision  to  tbe  effect  that  Smith 
would  "not  sublet  or  allow  any  other  tenant 
to  come  In  with  or  nnder  him  without  the 
written  consent  of  said  Klrby  Realty  Com- 
pany." It  appears  to  be  conceded  that  tbe 
lease  from  the  Klrby  Realty  Company  to 
Kenderlck  contained  a  similar  provision  be- 
cause when  Smith  undertook  to  assign  this 
lease  to  the  defendant  the  consent  of  tbe 
Klrby  Realty  Company  was  obtained  In  which 
the  officer  of  that  company  stated: 

"I  will  consent  to  Mr.  Kenderlck  making  lease 
to  Mr.  Dickeraon,  but  not  release  Mr.  Kender- 
lck in  any  way  from  hia  original  lease." 

At  tbe  time  plaintiff  bonght  the  picture 
show  oatflt  this  lease  had  over  two  years  yet 
to  run,  and  be  testified  that  after  he  had  run 
tbe  picture  show  for  a  wUle  at  a  considerable 
loss  he  leased  it  and  the  building  to  one  Gus 
Bcnnert,  and  when  Kenderlck  learned  that  he 
(the  plaintiff)  was  claiming  to  occupy  the 
premises  under  an  assignment  of  the  lease 
from  Dlckerson  that  Kenderlck  immediately 
objected.  Kenderlck  testified  that  he  thought 
plaintiff  was  running  the  show  for  defendant, 
as  defendant  had  made  the  only  payment  of 
rent  Kenderlck  received  after  plaintiff  went 
into  possession.  Kenderlck,  after  plaintiff 
leased  to  Bennert,  Interfered,  and  Bennert 
paid  the  rent  for  the  building  to  Kenderlck 
and  by  some  arraugemeot  with  plaintiff  rent 


waB  paid  to  Mm  for  the  moving  picture  show 
equipments  until  Mareb  28,  1913,'  when  de- 
fendant foreclosed  the  chattel  mortgage,  and 
thus  plaintiff  stood  ousted  and  derived  of 
all  of  the  property  which  he  punihased  from 
the  defendant  June  11, 1913,  defendant  ex- 
ecuted a  bill  of  sale  to  Bennert  for  the  irtc- 
txire  show  property. 

This  action  was  brought  in  Greene  county 
and  a  change  of  venue  taken  by  defendant, 
and  the  case  was  sent  to  and  was  tried  in 
Polk  county.  The  defendant  set  up  as  a 
counterclaim  tbe  balance  due  from  the  plains 
tiff  on  the  purchase  price  of  said  property, 
the  sale  under  tbe  mortgage  having  netted 
only  $800  which  he  had  credited  upon  the 
notes.  The  trial  to  a  Jury  resulted  In  a 
verdict  for  $7,000  in  favor  of  the  plaintiff, 
and  against  the  defendant  on  defendant's 
counterclaim  for  $2,826.91,  tbe  balance  on 
said  notes.  (Plaintiff  afterwards  remitted  $1,- 
000  of  the  Judgment  In  his  behalf,  thus  leav- 
ing a  Judgment  In  his  favor  of  $3,174.09.  Tbe 
defendant  has  appealed. 

One  of  the  points  uiged  here  In  behalf  oC 
the  appellant  as  a  ground  for  a  reversal  is 
that  the  testimony  in  behalf  of  plaintlfl 
tending  to  prove  that  the  defoidant  repre- 
sented that  be  owned  a  lease  on  the  building 
and  had  the  authority  to  transfer  it  to  tbe 
plaintiff  was  not  false,  and  this  Is  tbe  bur- 
den of  the  instructions  requested  by  the  de- 
fendant and  refused.  It  is  now  contended, 
as  it  evidently  was  at  tbe  dose  of  all  the 
testimony,  that  tbe  lease  offered  in  evidence 
from  Kenderlck  to  Smith  discloses  that  there 
was  no  restriction  upon  the  right  of  the  de- 
fendant to  assign  or  sublet  the  premises,  and 
that  plaintiff  could  have  successfully  resisted 
the  efforts  of  Kenderlck  to  oust  him.  Au- 
thorities are  cited  in  behalf  of  appellant  to 
the  effect  that  a  provision  ctmtained  in  a 
lease  restricting  the  right  of  assignment  and 
allowing  it  to  be  done  only  upon  the  consent 
of  the  lessor  that  then  after  an  assignment  la 
so  made  there  can  be  no  further  restrictions 
upon  a  snbsequent  assignment  or  subletting. 
It  is  also  said  that  the  lease  frcan  Kenderlck 
to  Smith  contained  no  provision  for  forfeiture 
or  re-entry  for  a  violation  of  the  provision  In 
the  lease,  and  that  for  that  reason  Kenderlck 
had  no  power  to  oust  the  plaintiff,  even  if  the 
assignment  or  subletting  had  violated  this 
provision  in  the  lease.  Plaintiff,  In  making 
out  his  case,  proceeded  without  objection 
upon  the  assumption  that  the  provision  in  the 
lease  from  Kenderlck  to  Smith  was  a  re- 
striction upon  tbe  right  of  defendant  to  as- 
sign or  sublet,  and  also  offered  Kenderlck  as 
a  witness  who  testified  without  objection 
that  he  never  accepted  at  any  time  any  rent 
from  plaintiff,  but  that  as  soon  as  he  ascer- 
tained that  the  plaintiff  claimed  to  be  holding 
under  defendant  he  sought  an  interview  with 
the  defendant  at  which  he  served  notice  upon 
the  defendant  to  vacate  the  premises  on  ac- 
count of  the  violation  of  the  terms  of  tbe 
lease.    Kenderlck  then  testified  about  what 
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defendant  stated,  wblcb  defendant  does  not 
deny  as  follows: 

"He  said  h«  would  bring  Mr.  Harmon  up  and 
eee  if  it  could  not  be  arranfod.  Tbe  notice  I 
served  on  him  to  vacate  was  a  notice  that  he 
had  forfeited  Mb  lease  by  letting  Mr.  Harmon 
come  in  under  him  without  the  consent  of  the 
Kirby  Bealty  Company.  He  had  not  consulted 
me  or  consulted  them.  I  had  not  met  Mr.  Har- 
mon at  that  time.  I  never  collected  any  rent 
from  him." 

When  defendant  vent  upon  the  stand  and 
ms  testl^lns  upon  cross-examination  he 
stated  that  the  lease  was  not  to  be  trans- 
ferred to  the  plaintiff  nntU  the  purchase 
price  was  fully  paid,  and  he  at  first  says 
that  he  had  the  consent  of  the  representative 
of  the  Klrby  Bealty  Company  "to  turn  the 
lease  over."  He  also  testified  that  he  did 
sot  tell  plaintiff  that  he  had  the  consent  of 
the  Kirby  Realty  Company  to  assign  the 
lease  to  Mm,  nor  that  he  had  the  consent 
of  Eenderlck  for  that  purpose.  He  testified 
that  he  did  not  have  Kenderlck's  consult; 
that  he  did  not  state  to  the  plaintiff  that  he 
tiad  the  ili^t  to  assign  this  lease.  Later  in 
bis  testimony  npon  cross-examination,  he 
testified  that  plaintiff  was  to  get  the  lease 
when  the  purchase  price  was  all  paid,  and 
tbat  when  that  was  done  he  (the  defendant) 
would  get  the  consent  of  the  Kirby  Bealty 
Company  and  then  plaintiff  would  get  the 
lease.  He  says  the  lease  and  the  good  will 
of  the  business  were  the  items  that  con- 
stituted the  principal  value  of  the  sale  to  the 
plaintiir.  Defendant  also  testified  that  at 
the  time  the  controversy  arose  with  Ken- 
derick  oonoeming  this  lease  he  sent  a  party 
to  Tft^nBaa  City  to  get  the  consent  of  the 
Kirby  Realty  Company,  but  did  not  succeed. 
The  defendant  placed  upon  the'witness  stand 
the  party  who  had  kept  the  account  of  his 
(^rations  at  this  business  for  more  than 
three  months  prior  to  the  sale  to  the  plalntUI, 
and  the  accounts  produced  by  him  disclose 
that  the  bnalnees  made  an  average  dally  prof- 
it of  only  about  $12  during  that  time. 

The  provlalon  of  the  lease  is  entirely  dif- 
ferent from  the  provisltHis  contained  In  the 
leases  InvidTed  in  the  adjudicated  cases  dted 
In  behalf  of  the  defendant  It  also  appears 
from  the  testimony  of  the  defendant  himself 
tbat  he  treated  and  considered  this  restric- 
tisM  as  binding  upon  him,  and  in  the  trial 
of  the  case,  after  the  plaintiff  had  intro- 
duced testimony  upon  this  point  without 
objection,  the  defendant  took  a  position 
whidi  Bssomed  upon  his  part  that  he  was 
nnable  to  assign  this  lease  to  let  plaintiff  in 
ander  blm  without  the  written  permission 
of  tike  £Cirby  Realty  Company.  He  even 
went  so  far  in  his  efforts  to  convince  the 
jury  that  he  bad  not  promised  to  do  a  thing 
whidi  he  had  no  right  to  do  as  to  testify 
tbat  he  did  not  agree  to  give  the  plaintiff  any 
sublease  or  assignment  until  after  plaintiff 
bad  paid  all  of  the  purchase  price,  and  ac- 
cording to  the  provlslonB  of  the  note  for  the 
payment  of  the  purchase  price  it  would  not 


have  been  iNdd  vntll  leas  than  two  montha 
b^ore  the  exitoition  of  the  term  of  the 
lease.  H«  did  not  make  any  such  represen- 
tations to  Kenderick  when  served  with  no- 
tice, but  we  find  him  ignoring  his  lease  and 
himself  leasing  the  show  equipments  to  Ben- 
nert  from  whom  Kenderick  was  collecting 
rent  for  the  part  of  the  building  used  for 
the  show. 

[1]  .After  the  defendant  acted  as  above 
set  out  and  had  proceeded  with  his  defense 
In  a  mann«  that  so  clearly  conceded  the 
contention  that  he  had  no  right  or  authority 
to  assign  the  lease  and  after  all  testimony 
was  introduced  vrithout  objection  by  the 
plaintiff  upon  that  theory,  he  cannot  then  be 
permitted  to  have  strict  legal  construction 
by  the  court  placed  upon  the  terms  of  the 
lease,  and  the  jury  told  that  as  a  matter  of 
law  there  were  no  restrictions  upon  his  right 
and  authority  to  transfer  the  lease.  The  de- 
fendant by  his  conduct,  both  before  and  at 
the  trial,  conceded  that  without  the  consent 
of .  the  Kirby  Realty  Company  and  Ken- 
derlck's he  had  no  authority  to  assign  or 
sublet  to  the  plaintiff,  and  the  only  issue  left 
for  submiaslon  to  the  jury  upon  this  phase 
of  the  case  was  whether  or  not  he  made  the 
representation.  That  question  was  properly 
submitted  to  and  passed  upon  by  the  jury. 

[2]  But  considering  the  legal  effect  of  this 
provision  In  the  lease  from  Kenderidi  to 
Smith  to  the  effect  that  SnUth  could  not  sub- 
let or  allow  any  other  tenant  to  come  in 
with  or  under  him  without  the  written  con- 
sent of  the  Kirby  Bealty  Company,  It  will 
be  observed  that  this  is  not  a  testriction 
which  was  exhausted  as  contended  for  by 
defendant,  by  an  assignment,  and  when 
Smith  transferred  the  lease  to  defendant 
that  provision  yet  remained  as  a  prohibi- 
tion against  a  subletting  by  defendant  VTlth^ 
out  the  consent  of  the  Kirby  Realty  Com- 
pany. When  Kenderick  got  his  authority 
to  give  a  lease  to  Smith  the  Kirby  Reall^ 
Company  consented  only  on  condition  that  he 
remain  liable  for  the  rent,  and  it  was  natural 
and  proper  that  he  protect  himself  as 
against  those  claimiog  under  his  lease  to 
Smith. 

[3]  That  Kenderick  could  protect  himself 
against  a  breach  of  this  provision  in  his 
lease  by  the  forfeiture  is  so  clear  as  to  need 
no  discussion  of  the  technical  reasons  jus- 
tifying such  a  conclusion,  as  otherwise  no 
other  remedy  would  be  available  in  many 
Instances,  and  in  no  other  way  could  such 
a  provision  be  properly  enforced. 

[4]  Appellant  contends  that  plaintiff  can- 
not recover  in  this  case  because  he  did  not 
perform  his  contract  with  defendant  by  pay- 
ing bis  notes.  This  theory  assumes  that 
the  giving  of  the  notes  did  not  constitute 
iwyment  Whatever  else  might  be  said  on 
this  point  we  think  that  after  defendant  pro- 
ceeded to  and  did  foreclose  the  mortgage 
given  to  secure  the  notes  that  he  cannot  now 
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be  beard  to  say  that  he  did  not  accept  them 
In  fall  payment  of  the  pnrchase  price,  and, 
besides,  he  set  up  the  balance  due  as  a  conn- 
terclalm  and  has  a  Judgment  thereon.  Then 
la  no  merit  In  this  contention. 

[6]  It  la  also  said  that  since  the  plaintiff 
leased  the  show  outfit  to  Bennert  he  cannot 
be  heard  to  further  complain  of  the  fraud 
perpetrated  on  him  by  defendant.  The  ap- 
I)eUant  has  seized  upon  such  expressions  in 
the  opinion  In  the  case  of  Brown  &  Pounds 
T.  South  JopUn  Lead  A  Zinc  Company,  231 
Mo.  166,  173,  132  S.  W.  683,  140  Am.  St  B^. 
609,  as  that  the  defrauded  party  "must  not 
make  any  new  agreement  or  engagement  re- 
specting" the  subject-matter  of  the  fraud, 
and  that  "If  he  does  he  waives  the  fraud." 
These  statements,  It  will  be  observed,  re- 
late to  engagements  and  new  agreements 
with  the  party  guilty  of  the  fraud,  and  also 
to  contracts  wherein  the  party  Is  seeing  to 
rescind.  This  contention  Is  ruled  against  de- 
fendant 

Ck>mplalnt  is  made  In  defendant's  brief 
as  to  Instructions;  the  one  concerning  the 
alleged  fraud  of  defendant  Is  especially  dwelt 
upon,  and  we  have  considered  it  and  the 
others  complained  of  and  are  convinced  that 
they  are,  in  the  light  of  the  facts  in  this 
case,  wholly  unobjectionable,  and  so  clear- 
ly without  error  as  to  Justify  no  detailed 
discussion,  except  the  instruction  on  the 
measure  of  damagiea. 

The  petition  alleges  the  damages  caused 
to  plalntUt  in  his  etCort  to  operate  the  show 
was  $1,000,  and  that  his  total  damages  were 
17,000.  Th6  instrnctlon  on  the  measure  of 
damages  reads  as  follows: 

"If  yon  And  the  isanes  for  the  plaintiff,  then 
In  aaaeaaing  plaintiff's  damages  yon  should  al- 
low liim  the  difference,  if  any,  between  the  ac- 
tual value  of  the  property  purchased  by  him 
from  the  defendant  at  the  time  of  the  purchase, 
and  what  said  property  would  liave  been  worth 
if  it  had  been  as  represented  by  the  defendant 
together  with  such  further  sum,  if  any,  as  you 
may  find  from  the  evidence  that  the  plaintiff 
necessarily  expended  in  attempting  to  operate 
the  moving  picture  show  purchased  by  him, 
over  and  above  his  receipts  therefrom,  and  you 
may  also  add  interest  at  6  per  cent  per  annum 
on  said  amounts  from  the  time  of  filing  this 
suit  to  date." 

[8,  7]  One  objection  urged  against  this  In- 
.structlon  is  that  it  failed  to  limit  the  dam- 
ages to  the  total  amount  claimed  in  the  peti- 
tion, and  also  that  it  did  not  limit  the  special 
damages  alleged  to  have  been  suffered  in  the 
efforts  to  operate  the  show  to  the  amount 
claimed  (?1,000)  In  the  petition— citing  Wal- 
ters v.  United  Railways  Co.,  165  Mo.  App. 
828,  631,  147  8.  W.  1098.  The  view  we  take 
of  the  other  features  of  the  instruction  ren- 
ders it  unnecessary  to  consider  whether  or 
not  the  remittitur  of  the  |1,000  from  the 
Judgment  cures  these  errors. 

[S]  Another  and  more  serious  defect  In 
this  instruction  is  that  It  allowed  the  Jury 
to  assess  as  damages  sudi  sum  as  they  found 
"from  the  evidence  that  the  plaintiff  necessa- 


rily expended  in  attempting  to  <q;>eTate  the 
moving  picture  show,  over  and  above  his  re- 
ceipts therefrom. "  Conceding  for  the  par- 
pose  of  plaintiff's  contention  that  this  is  a 
proper  element  of  damages,  we  will  discuss 
this  phase  of  the  instruction.  The  testimony 
is  that  while  the  defmdant  (iterated  the  show 
he  did  so  at  a  profit  WliUe  he  did  not  make 
the  profit  that  plaintiff  testified  he  repre- 
sented to  him  he  was  making,  yet  tbere  was 
no  loss.  The  testimcmy  is  that  Bennert  made 
money  out  of  the  show.  The  instruction  fix- 
ed plaintifT's  success  with  the  show  as  the 
sole  criterion  for  Judging  what  the  receipts 
should  have  been  after  he  bought  it.  True, 
the  instruction  required  the  Jury  to  find  what 
he  necessarily  expended ;  but  it  Is  so  worded 
that  what  he  was  able  to  make  the  sbow  pro- 
duce was  the  only  basis  for  the  computation 
of  his  loss.  According  to  the  testimony  be 
was  the  only  person  who  had  operated  at  a 
loss,  and  we  think  that  if  this  is  an  element 
of  damages,  the  Jury  should  have  been  told 
if  he  operated  the  show  as  an  ordinarily  crai- 
petent  and  prudent  person  would  have  done 
under  the  same  or  similar  drciim stances, 
and  that  loss  resulted,  then  the  Jury  migbt 
consider  such  loss  In  estimating  his  damages. 
Any  other  rule  would  work  great  Injustice. 
If  the  success  of  the  purchaser  is  the  meas- 
ure of  the  possibilities  of  a  business  thea 
any  failure  he  makes,  however  incompetent 
and  inattentive  tie  is,  would  be  charged 
against  the  seller.  If  a  novice  buys  a  bud- 
ness  he  cannot  learn  it  at  the  expense  of  the 
seller,  even  though  he  was  Induced  by  the 
fraud  charged  here  to  buy. 

[9]  Another  peculiar  feature  of  tliis  in- 
struction is  that  It  unqualifiedly  allows  loss 
in  (q>erating  a  boslnesB  as  an  element  of 
damages.  There  aK)ears  no  reason  for  al- 
lowing damages  arising  by  reason  of  loss 
after  it  has  been  openteA  sufficiently  long  to 
demonstrate  this  fact  and  after  the  fraud 
has  been  discovered.  It  would  seem  that  aft- 
er It  has  been  properly  demonstrated  that 
loss  is  certain,  the  duty  to  mitigate  damages 
arises,  and  the  conduct  at  the  business  should 
cease,  otherwise  where  would  be  the  end  of 
liability?  The  profit  of  the  business  to  the 
buyer  would  be  its  Ibssea.  The  plaintiff,  to 
meet  this  phase  of  the  instmctimi,  dtes  Kea- 
drlck  v.  Ryus,  22K  Mo.  ISO,  167,  123  S.  W. 
987,  136  Am.  St  Rep.  685,  where  there  Is  an 
instruction  somewhat  similar  to  this  one,  but 
there  no  facts  were  shown  as  here,  no  ques- 
tions were  raised  as  here,  and  the  plaintiff 
(page  156  of  225  Mo.,  123  B.  W.  937,  135  Am. 
St  Rep.  685)  "proved  that  he  expended  $5,- 
000  on  the  lease  before  he  discovered  the 
fraud."  Here  the  plaintiff  did  not  discover 
the  inability  of  defendant  to  assign  the  lease 
until  some  time  after  he  bought,  font  the  in- 
structi(»i  puts  no  limitation  on  the  time  of 
his  operation.  According  to  his  testimony, 
he  soon  discovered  the  alleged  frand  as  to 
profits  of  the  buslneaa. 
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[10]  Th&t  tbe  plaintiff  is  entitled  to  recov- 
er the  benefit  of  bis  bargain  as  an  element 
of  damages  la  folly  dlscnssed  and  beld  in  tbe 
Rendilck  Oaae,  snpra,  225  Ma  1S8  et  seq.,  128 
S.  W.  937, 136  Am.  St  Rep.  688.  The  author- 
ities cited  and  approved  announce  that  the 
rule  applies  to  sales  of  personal  property  and 
that  tbe  dlfflcnlty  of  ascertainment  is  no  rea- 
son for  dlsallonrtng  such  an  element  <^  dam- 
ages. The  defendant  testified,  as  we  have 
stated,  that  the  chief  value  of  tbe  subject  of 
tbe  sale  was  tbe  lease  and  the  good  will,  and 
tbe  Jury  may  have  understood  the  instruction 
to  refer  only  to  the  lease,  but  we  are  discuss- 
ing it  as  also  referring  to  the  entire  business 
sold.  In  tbe  case  at  bar  the  Justice  of  tbe 
mle  is  folly  exemplified.  Tbe  plaintiff  was 
induced  by  the  representations  as  to  tbe  right 
to  transfer  the  lease  and  as  to  tbe  profits  to 
quit  bis  then  occupation  and  to  embark  In  a 
business  of  the  kind  represented  by  tbe  de- 
fendant. The  representations  of  the  profit- 
ableness of  the  business  must  be  held  to  be 
such  as  would  naturally  follow  when  conduct- 
ed as  an  ordinarily  competent  and  prudent 
person,  in  that  line  of  work,  would  carry  it 
on.  Hie  plaintiff  evidently  contracted  for 
sncb  a  business,  and,  if  be  failed  to  get  it 
because  of  the  fraud  of  tbe  defendant,  be 
shoold  be  compensated  therefor.  If  tbe  de- 
fendant represented  to  plaintiff  that  be  was 
making  a  certain  profit,  plaintiff  had  a  right 
to  conclude  that  be  was  doing  it  by  the  use  of 
wdinary  skill  and  industry,  and  that  he 
(plaintiff)  could,  by  the  same  kind  of  manage- 
ment, under  the  same  or  similar  conditions, 
produce  practically  the  same  results.  This 
brings  us  back  to  tbe  guestlcm  of  plaintiff's 
managemoit,  whether  it  was  of  this  charac- 
ter, and  U  it  was,  and  there  was  a  loss,  this 
would  tiani  to  prove  that  be  did  not  get  that 
for  which  be  contracted.  Any  other  rule 
would  allow  a  man  to  practice  a  fraud  upon 
a  buyer  of  a  business  consisting  almost  ezdu- 
slvely  of  good  will  and  escape  payment  of 
any  damages,  except  a  few  dollars  as  tbe  val- 
ue of  a  small  amount  of  tangible  property 
necessary  to  carry  on  that  business. 

[11]  Under  appropriate  InstmcUcm  tbe 
Jary  fonnd  that  defoidant  practiced  upon  the 
plaintiff  the  fraud  alleged,  and  therefore  be 
Is  entitled  to  recover  at  least  the  amount 
paid  by  him  on  his  notes  and  In  caSh  on  the 
imrchase  price  amoonting  to  $1,700.50,  to- 
gether wttb  Interest  thereon  from  the  dat» 
be  made  the  payments  at  the  rate  of  6  per 
etat.  per  annum,  and  if  plaintiff  will  t«mit 
from  his  Judgment,  within  ten  days  after 
this  ofitAon  Is  filed,  an  amount  suffldeot  to 
reduce  It  to  said  amount  It  will  be  affirmed; 
otherwise,  on  account  of  the  errors  in  the 
instruction  on  tbe  measure  of  damages,  we 
most  reverse  the  Judgment,  and  remand  the 
cause. 

8TI7BOI8,  J.,  'flobcars,  except  as  disdoa- 
cd  In  bis  Mpaiat»!«plnldn  ffled.    FABRINO- 


TON,  J.,  concurs,  except  as  to  measare  (rf 
damages,  and  files  separate  opihiim. 

STCR6IS,  J.  (concnrrinfd.  In  addition  to 
what  is  said  in  tbe  foregoing  eplnlon  as  to 
allowing  damages  in  this  case,  X  desire  to 
add  this:  However  reprehensible  in  morals 
it  may  be,  damages  cannot  be  allowed  in  law 
because  one  person  who  is  making  a  success 
of  any  business,  largely  due  to  his  skill, 
knowledge,  training,  and  fitness  for  tbe 
same,  sells  sucb  business  to  another  who  is 
not  fitted  for  or  competent  to  so  conduct 
such  business  as  to  make  it  profitable,  even 
if  the  seller  knows  that  in  the  very  nature 
of  things  such  buyer  cannot  make  it  a  sac- 
cess,  provided  tbe  seller  Is  not  guilty  of 
fraud  or  mlsrepresentatlcm  in  inducing  the 
sale.  Bvery  man  must  be  his  own  Judge  as 
to  bis  ability  to  nm  any  business  or  manage 
any  property  successfully,  and  takes  his  own 
risk  in  investing  therein.  Tbe  owner  of  any 
business  or  property  has  a  right  to  truthful- 
ly state  what  the  profits  of  such  business  are 
or  have  been  In  order  to  effect  a  sale,  with- 
out in  any  way  guaranteeing  that  such  busi- 
ness will  be  equally  profitable,  or  profitable 
at  all,  in  the  hands  of  tbe  buyer,  er&a  If 
such  liuyer  conducts  tbe  business  with  ordi- 
nary skill  and  diligence;  and  if  such  seller 
knows  that  the  buyer  does  not  possess  the 
qualifications  to  make  the  business  a  suc- 
cess, yet  be  may  sell  on  the  truthful  r^re- 
sentatlon  of  what  the  business  is  earning  in 
bis  hands  and  the  value  of  its  good  will. 
The  seller  is  not  to  be  beld  re8p<Hisible  for 
loss  occasioned  by  the  buyer's  lack  of  abil- 
ity or  experience.  In  this  case  the  defend- 
ant's misrepresentationa  as  to  tbe  profits  and 
expenses  of  this  business  and  bis  failure  to 
transfer  the  lease  on  tbe  building  where  it 
was  located  combined  with  platntlfTs  inex- 
perience and  lack  of  ability  to  conduct  tlie 
business  successfully  tn  producing  plaintiff's 
loss.  Tbe  last  element,  the  personal  equa- 
tion, was  not  taken  into  account  in  the  in- 
structions given.  TbB  instmctlon  aa  tbe 
measure  of  damages  applies  alike  to  a  com- 
petent or  an  incompetent  person.  The  par- 
ties have  not  briefed  to  any  extent  the  ques- 
tion of  tbe  damages  for  benefit  of  tbe  bar- 
gain being  too  specnlatlve  under  tlie  f&cti 
to  warrant  any  recovery  for  same,  and  I 
repress  no  cvtnion  thereon. 

FARRINOTON,  J.  I  concur  to  the  main 
(pinion  in  which  It  la  ordered  that  tbe  Judg- 
ment be  reversed  and  the  eanee  remanded, 
but  I  do  not  concur  in  that  i>ortion  thereof 
whidi  penults  a  recovery  of  damages  by  the 
plaintiff  over  and  above  the  actual  amoun.t 
paid  by  him  to  the  dtfendant;  we  differ 
only  <m  the  measure  of'  damages  to  be  appllied 
to  the  case.  Tbe  damages  sou^t  by  tbe 
plaintiff  in  this  action  in  excess  of  tbe  pur-i 
diase  piioe  of  tbe  picture  show  are  twsed  on 
the  numing'  expenses  incnrred  by  the  plain- 
tlS  after  pnrehasing  the  same,  and  damages 
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such  as  axe  desigiiated  "for  the  benefit  of 
the  bargain." 

The  facts  necessary  to  be  known  to  under- 
stand my  view  of  the  case  may  be  stated  tis 
follows :  DIckerson  owned  a  plctnre  show  in 
Springfield,  Mo.,  which  he  had  operated  sev- 
eral months.  Harmon,  the  plalntUF,  was  a 
farmer  who  lived  in  Dallas  county,  and  who 
a  short  time  after  moving  to  Springfield  pur- 
chased from  the  defendant  the  moving  pic- 
ture show.  The  evidence  sustains  the  ver- 
dict of  the  jury  in  its  finding  that  DickersMi 
represented  that  he  was  making  from  $20  to 
$25  dollars  a  day  net  profit  in  operating  this 
show,  and  tliat  Harmon  relied  on  this  state- 
ment in  buying  out  the  show.  The  evidence 
further  justifies  the  finding  of  the  jury  that 
in  truth  and  in  fact  DIckerson  was  not  mak- 
ing the  profit  claimed,  but  on  the  other  hand 
that  the  returns  were  much  less  than  he  rep- 
resented. We  must  start,  .then,  with  the 
premise  that  the  plalntUf  was  defrauded  In 
his  purdiase,  and  is  entitled  to  a  recovery 
from  the  defendant.  The  question  therefore 
becomes  important  to  ascertain  what  will  be 
the  measure  of  damages  in  such  a  case. 

nndonbtedly,  In  Missouri,  a  defrauded  pur- 
(Siaser  may  recover  damages  for  the  benefit 
of  his  bargain.  I^utman  v.  Davis,  180  S.  W. 
1033,  and  cases  therein  cited.  That  is,  of 
course,  to  be  qualified  by  the  statement  that 
damages  recoverable  in  this  respect  must 
meet  with  the  other  rules  governing  damage 
suits,  one  of  which  is  that  although  a  wrong 
may  damage  and  injure  one  he  is  limited  to 
a  recovery  of  only  such  damages  as  can  be 
reasonably  and  definitely  ascertained:  he 
cannot  recover  damages  designated  by  law- 
writers  as  speculative  or  conjectural — this, 
for  the  very  good  reason  that  the  jury  in  fix- 
ing the  amount  of  the  damages  must  have 
some  reasonable  standard  to  go  by  in  meas- 
uring the  wrong  and  remedying  it,  and  where 
the  plaintiff's  evidence  fails  to  show  with 
reasonable  certainty  the  amount  of  his  dam- 
ages, none  will  be  allowed. 

What  was  represented  as  being  transferred 
by  DIckerson  to  the  plaintiff  in  this  case  was 
the  established,  running  show,  which  includ- 
ed the  theater  equipment  and  paraphernalia, 
a  lease,  and  the  good  wUl  of  the  business. 
There  is  no  charge  that  the  equipment  and 
pamphemalla  were  misrepresented,  nor  that 
the  value  of  the  lease,  as  a  lease,  was  mis- 
represented, but  the  action  is  based  on  the 
misrepresentations  made  by  the  defendant  as 
to  what  profits  he  was  making  dally. 

It  is  well  Imown  that  to  successfiiUy  oper- 
ate a  picture  show  or  any  other  enterprise 
of  similar  nature  there  is  required  more  than 
a  place  of  business  and  the  material  equip- 
mmt  therefor;  It  requires  experience,  dili- 
gence, energy,  favor  of  the  public,  suitable 
weather,  and  peculiar  adaptability  to  the  bus- 
iness— as  much  so  as  td  practice  law  or  medi- 
cine succeasfully.  To  operate  such  a  business 
Buooessfully  therefore  depends  nearly  alto- 
gether upon  the  personal  ability  and  charao- 


terifitlcs  of  the  manager  or  opetator.  It  was 
this  element  that  must  go  into  this  bosiness 
to  make  it  earn  a  profit  of  from  (20  to  $26  a 
day  over  and  above  all  expense;  and  while 
the  defendant  is  entitled  to  no  moral  justifi- 
cation to  making  the  misrepresentation,  that 
does  not  give  the  plaintiff  the  legal  Justifica- 
tion of  holding  the  defendant  for  damages 
where  it  is  not  shown  and  could  not  be  shown 
in  this  case  that  the  plaintiff  was  a  person 
who  could  successfully  operate  a  business  of 
this  kind.  As  stated,  the  facts  show  that 
DIckerson  was  not  making  from  $20  to  $25 
net  profit  a  day.  it  is  also  shown  that  plain- 
tiff during  the  time  he  conducted  the  bosi- 
ness lost  money.  There  is  evidence  also  that 
the  man  who  succeeded  plaintiff  in  the  busi- 
ness, with  a  fixed  exi>ense  of  $100  per  montb 
greater  than  the  fixed  expense  on  which 
plaintiff  operated  it,  conducted  the  business 
successfully  and  profitably,  which  all  finally 
goes  to  show  that  the  profits  rest  in  the  man- 
agement.  Undoubtedly  the  plaintiff  bad  a 
right  to  believe  that  he  was  buying  a  show 
that  was  clearing  from  $20  to  $25  a  day,  bat 
hla  evidence  fails  to  show  that  he  was  pos- 
sessed of  that  ability  and  experience  with 
wMch  he  together  with  what  he  was  buying 
(had  it  been  earning  $20  to  $25  a  day)  could 
have  continued  it  at  such  a  profit  for  him- 
self. The  only  sure  rule  of  measuring  wheth- 
er one  is  capable  of  successfally  operating  a 
business  venture  of  this  character  is  experi- 
ence, and  eTverience  necessarily  has  refer- 
ence to  the  past  rather  than  the  future.  The 
rule  is  well  settled  not  only  in  this  court,  but 
by  practically  all  the  decisions  and  text-books 
that  a  recovery  of  anticipated  profits  of  a 
commercial  business  is  denied,  because  they 
are  too  remote  and  speculative  and  too  de- 
pendent upon  changing  circumstances  to  war- 
rant a  judgment  for  their  recovery,  and  ttiat 
the  only  exception  to  this  rule  is  where  the 
party  who  seeks  to  recover  the  profits  of  a 
business  lost  makes  it  reasonably  certain  by 
competent  proof  what  would  be  the  amount 
of  his  profits.  And  in  this  connection,  ron- 
nlng  through  all  the  cases.  It  will  be  found 
that  they  are  allowed  only  to  those  who  can 
show  with  reasonable  certainty  concerning  a 
well-established  business.  See  Morrow  v. 
RaUway  Co.,  140  Mo.  App.  200,  loa  dt.  213, 
214,  215,  128  S.  W.  1034;  Gardner  v.  Gas  & 
Bl.  Oa,  154  Mo.  App.  668,  136  S.  W.  1023. 
It  will  be  found  on  reading  the  cases  that 
where  profits  are  allowed  as  an  element 
of  damage,  it  is  only  where  there  is  an 
established  ^business  and  where  the  amount 
at  the  damage  is  susceptiUe  of  definite  ascer- 
tainment See  Gildersleeve  v.  Overstols,  90 
Mo.  App.  518 ;  Wolff  Shirt  Go.  v.  Fnn&enthal, 
90  Mo.  App.  loa  dt  S14, 70  S.  W.  838;  Howard 
V.  Manufacturing  Co.,  139  U.  S.  19©,  11  Sup. 
Gt  500,  35  L.  Ed.  147 ;  Cindmiatl  Siemens- 
Lungren  Gas  Illuminating  Co.  v.  Western 
Slemens-Lungren  Co.,  152  U.  S.  200,  14  Sup. 
Ct  628,  38  Ii.  Ed.  411;  Oentrol  Tnist  Go.  of 
New  York  t.  Oak,  82  Fed.  28S,  Si  Oi  a  A. 
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3S4;  ^nisoii  &  Bon  t.  Bnader  &  Qnagl,  91 
Ho.  App.  276;  Oentral  C!oal  &  Ooke  Co.  t. 
Hartman,  lU  Fed.  96,  49  O.  C.  A.  244.  Jp. 
all  the  cases  I  have  been  able  to  find  and 
have  examined  where  profits  .were  allowed 
as  a  part  of  the  damages  recoverable,  they 
were  cases  In  which  the  iMurty  claiming  them 
had  an  established  business  and  was  sedclng 
to  recover  them  himself,  ^ther  for  breach  of 
contract  or  a  tort.  It  wonld  be  reasonable  to 
suppose,  and  In  tftct  the  presumption  wonld 
be,  that  the  same  man  carrying  on  a  business 
would  continue  It  profitably  using  the  same 
methods  he  had  used ;  but  In  no  case  report- 
ed do  I  find  where  a  purchaser,  who  Is  not 
only  a  stranger  to  the  business  but  wholly  In- 
experienced In  It,  Is  allowed  to  recover  an- 
ticipated profits  on  the  presumption  that  he 
would  have  managed  the  business  as  one 
skilled,  experienced,  and  peculiarly  adapted 
to  the  business  would  have  conducted  ItL 
Dickerson  had  operated  this  business  for  only 
a  few  months,  and  it  would  be  questionable 
whether  he  In  the  short  time  that  he  was  la 
business  could  have  recovered  such  profits 
had  some  one  destroyed  his  business,  even 
though  he  had  been  making  $20  to  $25  a  day, 
and  this,  because  the  time  that  he  had  op- 
erated It  might  be  questioned  as  InsufOident 
to  show  that  he  had  an  established  buslneea 
The  plaintiff  knew  that  Dickerson  had  been 
running  this  business  only  a  short  time,  but 
the  plaintiff,  as  stated,  was  a  complete 
stranger  without  exi>erlence  or  evidence  of 
having  any  peculiar  ability  to  manage  this 
business.  The  hiatus  between  farming  and 
managing  a  picture  show  Is  great  The  gen- 
eral rule  Is  laid  down  In  Sedgwick  on  Dam- 
ages (9tb  Ed.)  vol.  1,  i  183,  p.  350,  as  fallows : 
"Where  the  plaintiff  wag  about  to  embark  on 
a  new  business  venture,  which  was  wrongfully 
prevented  by  the  defendant,  be  can  recover  notb- 
mg  on  account  of  the  expected  profits,  for  there 
is  nothing  to  prove  that  a  profit  would  have 
been  made." 

Alflo,  Id.,  p.  851 : 

"So  in  the  case  of  fraudulent  representations 
by  mean*  of  which  plaintiff  is  induced  to  pur- 
diase  an  existing  business,  he  cannot  recover 
pn^ta  which  he  might  have  made  had  a  corp<^ 
ration  taken  over  the  company  by  the  aid  of  an 
anderwritlng  syndicate" — citing  Loewer  v.  Har- 
ris, 57  Fed.  369,  6  tt  C.  A.  394,  which  fully 
supports  the  text. 

It  Is  held  In  Callaway  Mining  ft  Mfg.  Co. 
v.  Clark,  32  Mo.  305,  where  a  steamboat  was 
seized,  that  no  recovery  could  be  had  for  the 
probable  or  expected  profits  or  earnings  of 
the  boat  daring  the  time  It  was  prevented 
from  operating.  That  case  has  never  been 
overruled,  and  Is  followed  In  numerous  cases 
dealing  with  speculative  damages.  See  Con- 
noble  T.  Clark,  38  Mo.  App.  loc.  dt  483; 
NIemetz  ▼.  St.  liOuls  Ag.  &  Mec.  Ass'n,  5  Mo. 
App.  loc.  dt  63;  Hicks  v.  National  Surety' 
Co.,  169  Mo.  App.  479,  155  S.  W.  71 ;  Sloan 
T.  Paramore,  181  Mo.  App.  loc.  dt  625,  164 
S.  W.  662.  See,  also,  discussing  this  ques- 
tion, Stewart  t.  Patton,  66  Mo.  App.  21; 


Manter  v.  Tmesdale,  67  Mo.  App.  435.  In 
the  case  of  Hicks  v.  National  Smwty  Compa- 
ny, soioa,  where  profits  were  allowed,  we 
find  that  the  court  said  (169  Mo.  App.  loa 
dt  490,  156  S.  W.  71):  "The  work  to  be  done 
was  almost  menial,  requiring  no  high  degree 
of  skill  or  Judgment,"  and  (169  Mo.  App.  loc. 
dt  489,  156  8.  W.  71)  that  "the  profits  did 
not  depend  on  the  favor, of  the  public,  the 
state  of  the  market  or  weather,  the  business 
aUUty  and  judgment  of  the  plaintiff,  the 
amount  of  competition,  or  any  of  these 
things."  In  our  case  we  have  the  question 
of  profits  depending  nxK>n  the  ability  of  the 
plaintiff,  the  weather,  and  the  favor  of  the> 
public,  all  of  which  are  too  uncertain  to  base 
such  damages  upon. 

Cnder  the  ftictsof  this  case  I  do  not  see 
how  it  could  even  become  a  question  for  the 
Jury  to  determine  whether  a  man  reasonably 
and  ordinarily  skilled  and  experienced  In 
running  a  picture  show  could  have  made  a 
profit  of  from  $20  to  $25  a  day  out  of  a  place 
which  had  been  mairtng  that  mndi  nnder  a 
different  management  becanse  there  Is  no 
evidence  whatever  upon  which  to  base  an 
instruction  submitting  such  a  theory,  the 
whole  proof  of  the  plaintiff  showing  that  be 
was  Inexperienced — bad  never  had  any  pic- 
ture show  experience— and  was  a  farmer. 

I  am  of  the  opinion  that  the  plalntUt 
should  be  restricted  tn  his  recovery  to  that 
amount  which  he  paid  to  the  defendant  for 
this  picture  show,  and  that  the  Judgment 
should  be  reversed  and  the  cause  remanded, 
unless  the  plaintiff  will  reduce  the  amount  of 
his  Judgment— -by  written  remittitur  filed 
wUh  the  derk  of  this  court  within  ten  days 
from  the  date  on  which  the  opinion  Is  hand- 
ed down — ao  as  to  make  that  wldch  he  VrlU 
recover  over  and  above  the  Judgment  given 
to  defendant  on  his  counterdalm  equal  to  the 
sum  be  has  paid  over  bo  the  defendant,  bear- 
ing Interest  from  the  time  of  payments. 


GITHENS  et  nx.  V.  BARNHILL  et  aL 
(No.  1497.) 

(Springfield   Court  of  Appeals.     Missouri. 

March  11,  1916.    Rehearing  Denied 

Aiprll  8,  1916.) 

1.  JUmOIAL    8AI.E8    «=»47— COIXATSBAI.    AT- 
TACK—ComUOUTZOH     or     SaLB— VOIDABIX 

Saus. 

A  deed  given  to  the  purchaser  of  land  at  a 
frandnlent  sale  in  partition  proceedings  is  void- 
able, but  not  void,  and  where  land  was  add  to 
anomer  before  the  sale  was  set  aside  in  pro- 
ceedings to  which  the  subsequent  purchaser  was 
not  a  party,  the  orders  on  which  the  sale  was 
made  conla  not  I>e  collaterally  attained  by  a 
Bttbaeqnent  grantee  who  had  bought  the  title  of 
the  purchaser  at  a  subsequent  judicial  sale  In 
an  action  for  breach  of  warranty. 

[Ed.    Note.— For    other    cases,    see   Tudicia) 
Sales,  Cent  Dig.  8  89 ;  Dec.  Dig.  <8=»47.] 

2.  CovEWANTB  i8=>ll&— Actions  job  Bbeacr 
— BtranBN  or  Pboot. 

'  In  an  aodon   tor  breaeh  of  warranty  by 
plaintiffs,  who  bad  pnrdiased  tiie  title  of  the 
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purchaset  at  a  subsequent  sale  in  partition  aft- 
er the  sale  under  which  plaintifi's  grantor  claim- 
ed had  been  set  aside  for  fraud,  there  must  be 
no  lecovery  without  proof  by  plaiutilfs  of  the 
proceedings  to  set  aside  the  fraudulent  sale. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  !i  211-215 ;  Dec.  Dig.  «=>118.] 

3.  Pabtition  iS=»109(1)— Sale  fob  Pahtition 
— Rights  Acqtiibed. 

Where  a  sale  for  partition  was  set  aside 
as  fraudulent  in  proceeding  to  which  the  sub- 
sequent grantees  from  the  purchaser  were  not 
parties,  the  purchasers  at  the  subsequent  sale 
acquired  only  the  right  of  the  parties  to  the 
partition  proceedings  to  sue  to  recover  the  land, 
and  pubhc  policy  forbids  trafficking  in  such 
rights. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  U  876,  376,  397;  Dec.  Dig.  «=» 
10»(1).] 

4.  Cov&.XANTs  «=>  106(1}— AcnoKS  jtob  Bbeach 
—Issues. 

Where  defendants  who  acquired  land  from 
the  purchasers  at  a  traudnlent  sale  on  partition 
sold  it  to  plaintiffs  before  the  sale  was  set  aside 
the  question  of  defendant's  participation  in  the 
fraud  is  immaterial  in  an  action  for  breach  of 
warranty  after  the  former  sole  was  set  aside 
in  proceedings  in  which  n«dther  plaintiffs  nor  de- 
fendants were  parties. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  H  175,  179,  182-185;  Dec.  Dig.  «=> 

5.  Covxnants   «='102(1)— Bbkach    of   Wab- 
BAWTT  OF  Titus— Nbckssitt  of  Eviction. 

A  grantee  in  a  warranty  deed  need  not  sab- 
mit  to  eviction  before  purchasing  an  outstand- 
ing title  to  protect  himself  against  a  loss  moral- 
ly certain  to  happen,  but  must  act  in  good  faith 
towards  his  grantor,  and  only  yield  possession 
to  the  hostile  assertion  of  a  paramount  title. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  »  157-159;   Dec.  Dig.  <S=»102(1).] 

Sturgis,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  D.  M.  Glthens  and  wife  against 
Maggie  Bamhlll  and  another  for  breach  of 
warranty  of  seisin.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Reversed. 

EI  R.  Lentz,  of  Poplar  Bluff,  for  appellants. 
Abington  &  Phillips,  of  Poplar  Bluff,  for  re- 
spondents. 

ROBERTSON,  P.  J.  Plaintiffs  recovered 
below  for  an  alleged  breach  of  the  covenant 
of  seisin  of  an  indefeasible  title  contained  in 
a  warranty  deed  executed  and  dellvei^d  by 
defendants  to  plaintiffs,  November  18,  1905, 
conveying  one  acre  of  land  in  the  town  of 
Neelyvllle,  Butler  county.  The  trial  was  to 
a  Jui>-.    Defendants  have  appealed. 

The  recovery  is  for  the  sum  of  1600  tliey 
paid  to  purchase  an  alleged  outstanding  title 
of  one  Herbert  B.  Abington  to  a  portion  of 
the  land  conveyed  to  them  by  defendants. 
First  we  will  notice  defndants'  chain  of  ti- 
tle, going  back  as  far  as  Is  necessary  for  the 
purposes  of  this  opinion.  In  September, 
1901,  a  petition  was  filed  for  the  construc- 
tion of  a  will  affecting  this  and  oUier  lanils, 
and  for  a  Judgment  of  partition.  The  court, 
June  19,  1903,  decreed  the  partition,  and  at 


the  sale  made,  OctoberlZ,  1903,  In  pursuance 
thereof,  the  I.  M.  Davidson  Real  Estate  & 
Investment  Company  (incorporated  two  days 
thereafter  and  of  which  defendant  I.  H. 
Bamhlll  was  a  subscriber  of  a  large  block  of 
stock  and  secretary)  became  the  purcbaser  at 
a  wholly  Inadequate  price.  The  sale  was  re- 
ported to  the  court  and  was  approved  Octo- 
ber 22,  1903,  at  which  time  a  deed  was  made 
to  said  purchaser.  By  deed  dated  January 
18,  1904,  acknowledged  November  21,  1905, 
and  recorded  on  that  date,  the  said  I.  M. 
Davidson  Real  Estate  &  Investment  Compa- 
ny conveyed  the  land  Involved  in  the  case  at 
bar  to  defendant  Maggie  Bamhlll,  the  wife 
of  said  defendant  I.  H.  Bamhlll.  At  the 
time  defendants  executed  and  delivered  the 
deed  plaintiffs  were  In  possession  of  the  land 
as  tenants  of  deftodants. 

The  title  claimed  to  have  be«i  purchased 
from  Abington  by  plaintiffs  was  acquired  by 
him  at  a  sale  under  the  same  judgment  In 
IMirtltlon  after  all  of  the  proceedings,  subse- 
quent to  the  Judgment  by  which  the  I.  M. 
Davidson  Real  Estate  &  Investment  Compa- 
ny claimed  to  have  acquired  the  property, 
had  been  set  aside  on  account  of,  among  oth- 
er things,  the  fraud  perpetrated  by  the  of- 
ficers of  said  company,  including  one  of  the 
defendants  here,  I.  H.  Bamhlll.  The  action 
resulting  In  setting  aside  these  proceedings 
was  begun  in  May,  1906.  A  full  history  of 
that  litigation  Is  contained  in  the  opinion  of 
the  Supreme  Court  in  the  cases  of  Liaura 
Carter  Davidson  v.  I.  M.  Davidson  Real  Es- 
tate &  Investment  Co.,  226  Mo.  1,  125  S.  W. 
1143,  and  Mary  J.  Davidson  et  al.  v.  I.  M. 
Davidson  Real  Estate  &  Investment  Co.  et 
al.,  249  Mo.  474,  155  S.  W.  1.  Some  of  the 
records  in  the  matter  before  the  Supreme 
Court  were  Introduced  in  evidence  In  the  case 
at  bar. 

In  the  trial  of  the  case  at  bar  the  court  in- 
structed the  Jury,  at  the  request  of  the 
plaintiffs,  that  If  It  was  found  defendants 
executed  and  delivered  the  warranty  deed  to 
plaintiff,  that  Abington  was  asserting  title  to 
said  land  and  plaintiffs  purchased  his  title 
to  prevent  him  from  bringing  suit  to  eject 
tbem,  then  the  plaintiffs  were  entitled  to  re- 
cover as  damages  such  reasonable  price  as 
was  found  they  fairly  and  necessarily  paid 
said  Abington,  limiting  It  within  the  proper 
bounds.  In  this  instruction  the  Jury  was 
told  that  at  the  time  defendants  delivered 
their  deed  to  plaintiffs  said  defendants  were 
not  the  owners  of  said  land,  but  that  the 
title  was  then  In  Abington  and  his  g;rantors, 
and  was  so  vested  when  plaintiffs  purchased 
from  him. 

The  Judgment  in  this  case  is  against  both 
Maggie  Bamhlll,  In  whose  name  the  title 
stood,  and  I.  H.  Bamhlll,  her  husband,  but 
no  objection  Is  made  by  appellant  based  on 
section  2788,  R.  S.  1909,  which  provides  that: 
"No  covenant  in  any  deed,  conveying  property 
belonging  to  the  wife  shall  bind  the  husband. 
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*  *  *  exe^t  80  fu  as  may  be  necMaary  to 
^ectoally  convey  from  the  husband,  •  •  • 
not  owning  the  property,  all  the  right,  title  and 
interest  expressed  to  be  conveyed  therein." 

We  simply  refer  to  this  point,  without  con- 
sidering It,  so  tbat  we  may  not  be  nnder- 
stood  as  boldlng  tbat  a  Judgment  against 
both  of  them  Is  proper,  If  timely  objections 
are  made. 

The  appellants  seek  a  rereraal  of  tbls  case 
on  tbe  theory  that  plalntifTs  had  a  title  that 
was  good  as  against  Ablngton's  alleged  title, 
and  that  for  anything  paid  by  plaintiffs  for  a 
conveyance  from  him  they  are  not  liable  on 
their  covenants  of  warranty. 

The  respondents  meet  this  attack  by  the 
contentions  that  the  deed  to  the  I.  M.  Deivld- 
son  Beal  Estate  &  Investment  Oompany  Is 
void.  Other  contentions  follow  from  this 
one,  and  tben  it  Is  asserted  that  Maggie 
Bamhlll  took  with  notice  of  the  frand  of 
said  Real  Estate  Company,  and  that  Ablug- 
ton  had  the  superior  title  which  plaintiff  had 
to  pnrt^iaae  to  prevent  an  eviction.  Lastly, 
it  Is  argued  that  as  the  testimony  shows 
plaintiffs  gave  tbelr  notes  to  defoidants  to 
secure  a  portion  of  the  purchase  price,  tbat 
they  cannot  tn  any  event  be  treated  as  in- 
nocent pnrchasers  to  the  extent  of  those  un- 
paid notes  at  the  time  when  the  action  was 
commenced  to  aet  aside  the  partition  sale. 

We  moat  npbold  the  contentions  of  the  ap- 
pellants, and  in  doing  so  we  best  approach 
the  conslderatloo  of  tbe  principles  Jnstifylng 
tbat  condnslon  by  considering  the  reasons 
assigned  by  respondents  for  an  affirmance  of 
tbe  Jndgmoit. 

[1]  I.  Tbe  idea  tbat  the  deed  to  tbe  Beal 
Estate  Ck>mpany,  as  contended  for  by  re- 
spondents, is  void  aoconnts  for  the  instrtic- 
tions  given  for  them  assuming  that  Abtng- 
ton  had  a  paramount  title.  The  only  reason 
assigned  in  respondents'  brief  for  asserting 
that  tbe  deed  to  said  Real  Estate  Company 
is  void  is  that  tbe  Supreme  Court  so  held 
hi  the  two  cases  to  wbidh  we  have  referred, 
but  an  examination  of  the  i]rst  opinion, 
wherein  the  validity  of  tbat  deed  was  tuder 
'^nsideration,  wUl  not  Justify  such  an  asser- 
tion. It  will  be  noticed  {page  14  of  226  Mo., 
[.age  1143  of  125  S.  W.)  tbat  the  petition  In 
the  proceedings  there  Involved  alleged: 

"That  the  jad^jnent  and  all  subsequMit  pro- 
r-eedings  are  void  or  voidable;  that  •  •  • 
-•aid  corporation  had  not  been  organized  and  no 
title  did  or  conld  pass." 

It  Is  stated  (page  33  of  226  Mo.,  125  S.  W. 
U43)  tbat  there  was  no  valid  sale  under  the 
Brst  Interlocutory  decree  because,  among  oth- 
er reasons,  the  reported  purchaser,  the  Real- 
ty Company,  was  not  on  tbe  date  of  the  sale 
bKorporated.  At  various  places  In  tbe  opin- 
ion It  Is  stated  tbat  tbe  attack  there  under 
consideration  is  a  direct  one  on  the  proceed- 
ings subsequent  to  the  Interlocntory  Judg- 
ment In  tbe  case  reported  tn  249  Mo.  at 
page  506,  155  S.  W.  1,  we  find  the  expres- 
sion, "even  tbon{^  tbe  fee  title  might  not  be 
hi  tlie  corporatiotf'  whiob  was  made  witb 


reference  to  one  who  bad  aogulrsd  rlfhtS' 
from  tbe  Realty  Company,  and  thus  further 
disclosing  tbat  the  (pinion  in  the  main  wa» 
dealing  only  wltb  a  direct  attack.  Tbe  Real- 
ty Company  was  involved  In  tbe  fraud  (226 
Mo.  at  page  38,  126  S.  W.  1143)  which  vitiat- 
ed these  proceedings.  Such  questtons  as  are 
sought  to  be  raised  by  respondents  In  tbe 
case  at  bar  were  not  there  Involved.  None 
of  the  parties  to  this  suit  were  parties  there. 

When  the  plaintifFs  purchased  the  land 
from  the  defendants  In  the  case  now  under 
oonslderatioB  there  was  in  the  chain  of  title 
an  interlocutory  Judgment  In  partition,  an 
order  of  sale,  a  report  of  sale  to  the  said 
Realty  Oompany,  an  order  approving  the 
sale  and  deed  to  that  company,  at  a  time 
when  it  was  duly  organized,  and  a  &ial  judg- 
ment Upon  tbe  face  of  tbe  whole  record 
tbe  proceedings  were  regular  and  collateral- 
ly, as  here,  the  record  siieaks  abs<^ute  verity. 
Davidson  v.  I.  M.  Davidson  Real  Estate  & 
Investment  Co.,  226  Mo.  1,  29, 125  S.  W.  1143, 
supra.  When  tbe  plaintiffs  purchased  the 
land  from  defendants  no  facts  were  disclos- 
ed tbat  suggested  any  defect.  The  deed  to 
the  Realty  Company,  as  to  plaintiffs,  was 
not  void. 

Ttie  plaintiffs  assert  tbat  tbe  fact  tliat 
the  '  Realty  Company  was  not  incorporated 
on  tbe  date  of  tbe  sale  under  tbe  first  par- 
tition Judgment  was  notice  to  tbe  world 
that  It  had  no  capacity  to  buy,  and  tbat 
tbe  deed  to  it  was  void.  The  Supreme  Court, 
as  we  have  pointed  out  stated  that  in  a 
direct  attack  on  the  grounds  of  fraud  this, 
with  other  facts,  rendered  the  sale  Invalid. 
Tbe  court  approved  the  sale  and  ordered  the 
deed  made  at  a  time  when  the  corporation 
was  organized  and  bad  received  its  certifi- 
cate to  tbat  effect  Upon  the  face  of  tliese 
proceedings  everything  was  regular,  and  in 
a  suit  by  Ablngton  against  plaintiffs  to  ob- 
tain ix>ssession  of  the  land  conveyed  to  them 
by  defendants,  or  in  a  suit  to  determine  title, 
this  fact  would  have  defeated  him.  Tbe 
mere  fact  that  tbe  corporation  was  not  or- 
ganized on  the  day  of  the  bid  would  not 
have  prevented  the  court  from  finding  that 
while  the  bid  was  reported  as  having  been 
made  by  the  Realty  Company,  yet  it  was  as  a 
matter  of  fact  made  by  some  one  for  it  who 
transferred  the  bid  to  the  corporation  befote 
the  sale  was  conflrpied  and  the  deed  ordered 
(228  Mo.  84,  125  8.  W.  1143,  discussing  that 
sale).  Section  2586,  R.  S.  1909,  authorizes 
8  sale  of  tbe  bidder's  interest  in  the  land 
after  confirmation  of  the  sale  in  partition 
so  that  when  plaintiffs  purchased  all  defects 
now  urged  could  have  been  properly  adjudi- 
cated and  corrected.  The  judgment  of  con- 
firmation la  such  that  in  this  collateral  at- 
tack it  must  be  held  that  all  objections  .plain- 
tiffs now  tirge  are  finally  adjudicated  and 
determined  against  them.  < 

[2]  Another  and  a  conclusive  answer  to  the- 
contentlim  of  plaintiffs  as  to  the  deed  to  tbe 
Bcalt^  Company  being  void  is  tbat  no  tee- 
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ttmany  tending  to  prove  that  fact  was  of- 
fered In  eridenoe  in  the  case  at  bar.  The 
plaintiffs  had  the  burden  of  showing  that 
there  Iiad  been  a  breach  In  the  cwvenants  of 
seisin.  To  make  tills  proof  they  must  prove 
that  the  deed  to  the  Realty  Company  is 
void,  and  to  do  that  they  must  produce  the 
facts  that  rendered  it  worthless.  They  did 
not  offer  the  proceedings  or  any  part  of  the 
record  in  the  case  reported  in  226  Mo.  1, 
126  S.  W.  1143,  wherein  it  is  claimed  the 
deed  was  adjudged  to  be  void.  What  we 
have  said  about  that  case  we  have  gathered 
from  the  opinion  of  the  Supreme  Court  The 
defendants  offered  in  evidence  the  interlocu- 
tory Judgment,  report  of  sale,  order  of  court 
approving  sale,  and  the  commissioner's  deed. 
The  deed  Itself  would  have  made  a  prima 
facie  case.  Jordan  v.  Surghnor,  107  Ma 
520,  525,  17  S.  W.  1009,  and  Scharff  v.  Mc- 
Oaugh,  205  Mo.  344,  368,  108  B.  W.  560. 
But  what  they  offered  failed  to  disclose  any 
defect  in  the  proceedings.  We  must  hold 
that  there  is  no  proof  of  the  facts  upon 
which  plaintiffs  base  their  theory  that  the 
deed  to  the  Realty  Company,  aa  to  these 
plaintiffs,  was  void. 

The  plaintiffs  in  buying  this  land  from  the 
defendants  paid  $200  of  the  purchase  price 
($1,000)  in  cash  and  gave  to  L  H.  Bamhill 
32  notes  of  $25  each  due  in  eadi  of  that 
number  of  months  thereafter.  The  plaintiffs 
now  contend  that  only  six  of  these  notes 
were  paid  when  they  discovered,  or  should 
be  held  to  have  discovered,  the  fraud  of  the 
Realty  Company  in  procuring  this  land,  and 
that  to  the  extent  of  the  then  unpaid  pur- 
chase price  they  are  not  bona  flde  purchasers 
without  notice.  In  support  of  that  rule  they 
have  cited  35  Cyc.  352,  and  Tillman  v.  Heller, 
78  Tex.  597,  14  S.  W.  700,  U  L.  R.  A.  628,  22 
Am.  St  Rep.  77.  We  may  also  add  that  in 
cases  between  the  defrauded  party  and  the 
Immediate  purchaser  of  personal  property 
this  rule  has  been  recognized  in  this  state 
for  a  number  of  years,  as  shown  by  the 
authorities  dted  in  Keet-Rountree  Dry 
Ooods  Co.  V.  Hodges,  175  Mo.  App.  484,  493, 
161  S.  W.  862.  This  rule  is  also  applied  to 
rendees  of  real  estate.  Paul  v.  Fulton,  25 
Mo.  156,  162,  and  163. 

[3]  II.  The  consideration  of  this  rule,  as 
applied  to  the  facts  in  the  case  at  bar,  nec- 
essarily leads  to  the  consideration  of  the 
purchase  by  Ablngton  and  what  if  anything, 
be  acquired  by  bis  deed.  If  he  acquired  no 
title  which  he  could  enforce  against  the 
plaintiffs,  then  the  plaintiffs  have  not  ac- 
quired anything  against  which  the  defend- 
ants were  bound  to  protect  than  under  their 
warranty  deed.  If  Ablngton  acquired  no 
title  or  right  as  against  the  Realty  Company, 
or  the  defendants,  conceding  they  were  not 
bona  flde  purchasers  without  notice,  or 
against  the  plaintiffs,  conceding  the  same 
as  to  them,  then  it  follows  that  irtalnttffs 
have  purchased  nothing  and  defendaata  are 
liable  for  notldns.     Holding  a»  we  baTe^ 


that  the  deed  to  the  Realty  Company  was 
not  void  and  conceding,  as  we  must  that 
the  legal  title  to  the  land  was  thereby  con- 
veyed to  the  Realty  Company,  nothing  re- 
mained with  the  owners  of  the  land,  except 
the  right  to  maintain  a  suit  to  set  aside  the 
conveyance  on  account  of  the  fraud  of  the 
grantee.  The  deed  "was  not  void  In  the 
sense  that  no  title  passed  to  the  purchaser; 
it  was  merely  voidable  at  the  election  of  the 
parties  prejudiced  thereby,  in  case  they 
should  seasonably  Invoke  the  aid  of  the 
court  of  equity  to  that  end."  -  All  that  the 
parties  interested  in  that  land  had  after  the 
deed  was  executed  to  the  Realty  Company, 
which  could  affect  the  title,  was  the  right 
to  elect  to  rescind  and  to  bring  an  action 
to  set  aside  that  convt^ance.  At  the  time 
that  Ablngton  made  his  purchase  that  was 
all  that  could  have  been  transferred,  and 
public  policy  prevents  him  from  acquiring 
or  trafficking  in  such  rights.  Such  is  the 
uniform  and  recent  holdings  of  the  Supreme 
Court  of  this  state.  Weisseafels  v.  Cable, 
208  Mo.  516,  532,  and  583,  106  S.  W.  1028; 
Ryan  v.  MUler,  236  Mo.  496,  610-615,  139 
S.  W.  128,  Ann.  Cas.  1912D,  640;  Johnson 
V.  United  Railways  Co.,  247  Mo.  326,  354, 
152  S.  W.  362,  374^  The  opinion  in  the  case 
of  Conn.  Mutual  Uf  e  Ins.  Coi.  v.  Smith,  117 
Mo.  261,  291,  22  S.  W.  623,  88  Am.  St.  Rep. 
656,  may  contain  some  expressions  that  cast 
doubt  upon  the  rule  announced  by  the  later 
dedsions  of  the  Supreme  Court;  but  we 
believe  a  consideration  of  the  facts  in  that 
case  will  disclose  that  the  rule,  aa  announc- 
ed by  the  later  decisions,  was  apidied ;  never- 
theless it  is  our  duty  to  follow  the  later 
decisions.  They  also  aimounce  a  rule  that 
appeals  to  us  as  salutary,  and  the  only  one 
that  would  properly  prevent  the  right  to  in- 
stitute litigation  from  becoming  a  subject 
of  commerce.  If  plaintiffs  were,  as  they  con- 
tend in  the  case  at  bar,  purchasers  {in  part 
at  least  with  notice  after  steps  were  taken 
to  set  aside  the  proceedings  in  partition  up- 
on which  the  Realty  Company's  deed  was 
based),  then  it  would  have  been  possible 
for  the  parties  interested  in  the  proposition 
to  have  so  proceeded  as  to  have  set  aside, 
in  part,  the  conveyahce  to  the  plaintiffs,  and 
thus  reinvested  in  the  original  owners  the 
title  to  this  land,  so  that  it  could  have  been 
sold  at  a  second  sale.  This  not  having  been 
done,  Ablngton  acquired  nothing  at  the  sale, 
and  therefore  conveyed  nothing  to  the  plain- 
tiffs by  his  deed  to  him  for  which  they  paid 
him  $500. 

[4]  III.  It  la  suggested  that  by  reaswi  of 
the  fraud  of  defendant  I.  H.  Barnhill  In  con- 
nection with  the  Realty  Company,  these  de- 
fendants cannot  be  allowed  to  make  the  de- 
fense that  plaiatiffs  are  bona  flde  purcdiasers 
for  value.  The  defendants  in  making  their 
defense  here  do  not  rely  on  any  knowledge 
either  of  them  had  of  said  fraud  or  upon  the 
portldpatlcsi  therein,  but  they  say  they  ooo- 
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?^ed  a  title  to  jlatntlffB  good  against  the 
world.  Defendants  stood  ready  and  offered 
to  defend  against  tlie  dalm  of  Ablngton. 
Tbey  cannot  be  beld  accountable  to  plaintiffs 
for  any  fraud  coounltted  against  otbera.  The 
sole  question  here  Is  as  to  plaintiffs'  title. 

[S]  A  grantee  In  a  warranty  deed  does  not 
bare  to  submit  "to  tbe  form  of  an  evictlMi" 
before  purdiaslng  an  outstanding  title  to  pro- 
tect himacif  against  a  loss  "morally  certain 
to  liappen."  Lawless  v.  Collier's  JE^'s,  19 
Mo.  4S0.  483 ;  Hall  t.  Bray,  51  Mo.  288,  292 ; 
Lambert  t.  Ektes,  90  Ma  604,  608,  13  S.  W. 
2&i.  'Baweyex,  a  grantee  In  a  warranty  deed 
must  act  In  good  faith  towards  Ms  grantor — 
'and  make  the  most  of  the  title  he  has  acquired, 
and  only  yield  possession  to  the  hostile  assertion 
of  a  paramount  title,  either  by  a  salt  to  recover 
the  land,  or  a  distiiiet  aasertioii  of  the  para- 
moant  title  and  a  demand  of  possession."  Cock- 
reU  V.  Proctor,  65  Mo.  41,  47;  HoUaday  v. 
Menifee,  80  Ma  App.  207,  216 ;  Dickson  t.  De- 
lire's  Adm'ra,  23  Mo.  161,  163,  66  Am.  Dea 
661 ;  Bgan  v.  Martin,  71  Ma  App.  60,  64. 

At  the  foundation  of  this  whole  case  is  the 
decisive  fact  that  Ablngton  did  not,  as 
against  jrialntlfb,  even  If  th^  be  purchasers 
with  notice,  have  a  paramount  title,  and  they 
should  not  have  yldded  to  bis  demands.  If 
tbey  had  made  "the  most  of  the  title"  they 
acquired  fr<Kn  defendants,  or  permitted  the 
defendants  to  have  done  so,  this  suit  would 
bare  been  unneceBsaiy.  Their  purchase 
from  Aidngtfm  was  worthless,  and  they  must 
seek  reeoorse  elsewhere  than  from  defend- 
ants for  what  they  paid  him. 

We  ate  unable  to  perceive  of  any  theory 
opoD  which  plaintiffs  should  be  permitted  to 
recover,  and  therefore  reverse  their  Judgment. 

FAKRINGTON,  J„  ooncura  STURGIS,  J., 
concurs,  except  as  to  paragraph  n,  and  holds 
that  plaintiffs  had  a  good  title  as  against 
Al>Ingtoa  on  the  ground  that  plaintiffs  being 
Intervening  innocent  purchasers  for  value 
^thout  notice  Is  not  debatable  since  they  so 
assert ;  that  the  Judgment  in  the  equity  case 
setting  aside  the  prior  Judgment  approving 
tbe  sale  in  partition  and  the  deed  made  there- 
mder  did  not  have  the  effect  of  destroying 
the  intervening  title  to  plaintiffs  as  bona  flde 
pircbasers  under  a  warranty  deed.  Jones  v. 
Drisklll,  d4  Ma  190, 200,  7  S.  W.  Ill ;  Schmidt 
T.  Memeyer.  100  Mo.  207, 13  S.  W.  405 ;  Gott 
T.  Powell,  41  Mo.  416;  Colbum  v.  Tantts,  176 
Mo.  670,  682,  75  8.  W.  653 ;  Wltte  T.  Storm, 
28  Mo.  471,  492,  139  S.  W.  384. 


STTBBI/EFIBLJ)  v.  ST.  LOUIS  &  a  T.  B. 
OO.     (Na  13680.) 

<St.  Louis  Court  of  Appeals.    Missouri.    March 

7.  1916w    BebearuK  Denied  March 

28,  1916.) 

L  ComasBOB  4=>8— Intesstatk   CoioaacB— 

Fedkrai.  Bsoitlations. 

Congress  having  passed  the  Interstate  Com- 

nerce  Act  (Act  Oong.  Febi  4,  1887,  c.  104,  24 

Stat.  379)   and  tbe  Carmack  Amendment  (Act 


Coiu.  June  29,1906,  c.  8501,  |  7.  ran.  U.  12, 
sTStat  695  (tJ.  S.  Comp.  St  iblSTl  8692]), 
which  purport  to  cover  the  whole  field  of  in- 
terstate commerce,  tbe  federal  laws  are  exclu- 
sive for  determinati<Hi  of  controversies  arising 
out  of  such  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  5 ;  Dec  Dig.  ®=»8.] 

2.  CoificBBCB  ^=>S— Intebstate  Couuesce— 
BiouTS  or  Pasties. 

The  provision  of  the  Carmack  Amendment 
that  the  holder  of  any  bill  of  lading  issued  for 
interstate  cnrriage  should  not  be  deprived  of 
an;  right  of  action  or  remedy  he  had  under 
the  existing  laws  refers  only  to  existing  federal 
laws. 

.  [Ed.  Note.— For  other  cases,  sea  Ooouneroe, 
Cent  Dig.  i  5;   Dec.  Dig.  <8=>8.1 

3.  STATuna  <S=>27&— Necsessity  ot  Pleading. 

While  foreign  statutes  must  be  plended,  it 
is  unnecessary  for  a  defendant  carrier  to  set 
up  in  its  answer  the  provisions  of  tbe  federal 
laws  where  the  answer  showed  that  the  transac- 
tion was  interstate,  as  to  which  the  federal  laws 
govern. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  378;  Dec.  Dig.  <8=»279.] 

4.  Cabbiebs  «=9l54  —  Cabsiaqk  ov  Lnrc 
Stock  —  Ihtbbstatx  OoiaaBCK  TbANSAO- 

TIONS. 

Under  Interstate  Commerce  Act  1887,  {§ 
2.  3  (U.  S.  Comp.  St  19(13,  $S  8664,  8565),  an 
interstate  carrier  may  file  two  rates,  one  a  reg- 
ular rate  in  which  its  common  law  liabili^  Is 
preserved,  and  the  other  a  lesser  rate  based  on 
an  agreed  valuation,  but  such  rates  must  be 
open  to  all  the  pnbUc,  and  where  the  carrier  re- 
Ued  on  a  Umttation  of  UabiUty  In  the  biU  of 
lading  claiming  a  leas  rate  was  charged,  an  in- 
struction requiring  the  jury  to  find  as  a  condi- 
tion to  the  limitation  that  plaintiff  received 
service  at  a  leas  rate  than  other  persons  is  im- 
proper, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.   il   641-645,  667;    Dec.   Dig,   «=> 

8.  Pbbwcipai,  and  Agent  «=»101(2)— Execu- 
tion or  CoNiSACT  or  Cabbiagb  or  Live 
Stook. 

The  agent  of  a  shipper  of  a  horse  is 
bound,  before  signing  a  bill  of  lading,  to  inform 
himself  as  to  its  contents,  and,  where  he  signed 
the  contract  limiting  the  carrier's  liability,  and 
there  was  no  fraud  his  principal  is  bontKl  re- 
gardless of  the  agent's  knowleoge. 

[Ed,  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  256,  346;  Dec.  Dig.  <E=s> 
101(2).] 

6.  Gabbiebb  «=aie5  —  Cabbiagb  or  lavs 
Stock— Reoitaxs  or  Bill  or  Lading. 

A  recital  in  a  contract  that  a  reduced  rate 
was  charged  in  consideration  of  a  limited  val- 
uation pnma  fade  establishes  that  fact 

[Ed.  Note.— For  other  cases,  see  Carries, 
C3ent  Dig.  8i  729,  730;  Dee.  Dig,  «=3l65.] 

Appeal  from  Circuit  Court,  Cape  Girardeau 
Oounty;  O.  B.  Furls,  Judge, 

"To  be  officially  published." 

Action  by  W.  H.  Stubblefleld,  Jr.,  against 
the  St  Louis  &  San  Frandsoo  Ballroad  Ck)m- 
pany.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Gi- 
rardeau, for  appellant  Oliver  &  Oliver,  of 
Cape  Girardeau,  for  respondent 
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NORTONI,  X  This  Is  a  suit  for  damages 
accmed  to  plaintiff  on  account  of  the  negli- 
gence of  defendant  common  carrier.  Plain- 
tiff recovered,  and  defendant  prosecntes  the 
appeal. 

It  appears  that  plaintiff  shipped  a  Taloa- 
ble  race  horse  from  Ft.  Wayne,  Ind.,  to  Oran, 
Mo.,  over  the  Wabash  Railroad  and  snbse- 
qaent  connecting  carriers.  The  evidence 
tends  to  prove  that  the  horse  was  injured 
through  defendant's  negligence  during  the 
transportation  over  its  road  so  as  to  occa- 
sion his  death.  In  his  petition  plaintiff  val- 
ued the  horse  at  |7,000,  and  prayed  judg- 
ment for  this  amount  The  Jury  awarded  a 
recovery  of  $3,600.  The  answer  incorporates 
a  general  denial,  and  then  pleads  a  special 
contract  entered  into  between  plaintiff  by  his 
agent,  Rash,  on  his  part  and  the  Wabash 
Railroad  Company  for  the  transportation  of 
the  horse  from  Ft  Wayne,  Ind.,  to  Oran,  Mo. 
Among  other  things,  the  answer  pleads  that 
the  Wabash  Railroad  Company  bad  prepar- 
ed and  promulgated  two  different  rates  of 
freight  in  respect  of  such  shipments,  one 
with  full  common-law  liability  attached,  and 
a  lesser  or  reduced  rate  based  on  a  valuation 
dedarbd  by  the  shipper;  that  on  receiving 
the  shipment  plaintiff,  through  bis  agent 
Rash,  entered  into  a  written  contract  with 
It  whereby  he  chose  the  lesser  of  the  two 
rates,  and  declared  the  valuation  of  the  horse 
to  be  $100,  at  which  amount  the  right  of  re- 
covery for  its  loss  Is  limited  in  consideration 
of  such  reduced  rate  of  freight  By  his  reply 
plaintiff  denied  that  any  reduced  rate  of 
freight  was  accorded  him  in  the  shipment 
The  written  contract  of  affreightment  Is  in 
evidence,  and  it  is  admitted  that  it  was  ex- 
ecuted by  plaintiff's  agent.  Rash.  It  appears 
too  from  the  tariffs  in  evidence,  duly  authen- 
ticated by  the  proper  officer  of  the  Interstate 
Commerce  Commission,  that  the  Wabash 
Railroad  Company  had  established  and  pro- 
mulgated and  filed  with  the  commission  Its 
rates  of  freight  available  to  all  persons  for 
transportation  in  this  character  of  shipments. 
One  rate — ^that  is,  the  higher  rate — ^provided 
for  the  full  common-law  liability  of  the  car- 
rier, while  the  lesser  rate  reckons  with  the 
valuation  declared  by  the  shipper  at  the  time 
of  the  shipment,  and  limits  the  valuation  ac- 
cordingly. It  Is  clear  that  the  shipment  was 
made  at  the  lesser  of  the  two  rates  above 
mentioned,  but,  notwithstanding  the  valua- 
tion of  $100  declared  on  the  horse  in  con- 
nection therewith  and  the  limitation  in  the 
contract  to  the  right  of  recovery  to  that 
amount  the  Jury  awarded  plaintiff  a  recov- 
ery of  $3,500. 

[1]  It  is  argued  that  this  was  error,  be- 
cause the  shipment  was  interstate  in  char- 
acter, and  in  such  circumstances  it  is  certain 
plaintiff  may  not  recover  an  amount  greater 
than  that  limited  in  the  contract  of  ship- 
ment, for  that  the  valuation  and  the  limited 
amount  of  recovery  Is  iudlssolubly  bound  up 


in  the  rate  paid.  Oongresa,  having  manifest- 
ed its  purpose  through  the  enactment  of  tbe 
Interstate  Commerce  Act  to  take  possession 
of  the  subject  of  tbe  liability  of  carriers  by 
railroad  on  account  of  interstate  shipments, 
as  appears  by  reference  to  tbe  Interstate 
Commerce  Act  and  its  amendments,  includ- 
ing that  of  June  29,  1006  (34  C.  B.  Stet  at 
Large,  684),  and  especially  Mils  of  lading  and 
shipping  contracts,  through  what  is  known 
as  the  Carmack  Amendment,  Incorporated  in 
section  20  of  that  act  (page  595),  such  legis- 
lation and  tbe  decisions  of  the  Supreme  Court 
of  the  United  Stetes  expounding  it  supersede 
all  state  regulations  and  rules  of  decision  on 
the  subject.  The  federal  statute  touching 
this  matter  and  the  decisions  of  the  Supreme 
Ck>urt  of  the  United  States  construing  them 
afford  an  exclusive  rule  for  the  determina- 
tion of  the  controversies  pertaining  to  tbe 
subject 

[2]  This  is  true,  too,  notwithstanding  the 
provisions  of  the  Carmack  Amendment  to 
the  effect  that  the  enactment  shall  not  de- 
prive any  bolder  of  a  bill  of  lading  of  any 
remedy  or  right  of  action  that  be  bad  under 
the  existing  law,  for  this  is  construed  to  re- 
fer alone  to  exlHting  federal  law.  Bee  Adams 
Elxpress  Co.  v.  Cnmlnger,  226  U.  S.  491,  33 
Sup.  Ct  148,  67  U  Ed.  314.  44  L.  R.  A.  (N. 
a.)  267;  Chicago,  etc  By.  r.  MUler,  226  U. 
S.  613,  88  Sup.  Ct  166,  67  U  Ed.  82S :  Chi- 
cago, etc..  By.  Oa  v.  Latte,  226  U.  8.  619.  33 
Sup.  Ct  165,  67  Ll  Ed.  S28 ;  American  SUver 
Mfg.  Ca  V.  Wabaah  R.  Co.,  174  Mo.  App.  ISi, 
192,  166  S.  W.  880.  There  can  be  no  doubt 
that  under  tbe  rule  of  decision  evolved  in 
the  Supreme  Court  of  the  United  States  with 
respect  to  Interstate  shipments  the  right  re- 
specting the  amount  and  value  of  tbe  re- 
covery in  cases  of  this  character  is  to  be  as- 
certained and  determined  by  reference  to  the 
rate  at  which  the  shipment  is  made.  An- 
thoritles  supra. 

[3]  But  it  is  argued  on  the  part  of  plain- 
tiff tbat  tbe  Interstate  Commerce  Law  was 
not  invoked  here,  and  therefore  the  case  is 
to  be  disposed  of  without  regard  to  it  Tbe 
argument  proceeds  in  the  view  that  it  is  nec- 
essary for  defendant  to  specially  plead  tbe 
Interstate  conunerce  statute  in  Ite  answer, 
but  obviously  such  is  not  true;  for,  if  tbe 
shipment  be  interstate  in  character,  then  tbe 
interstate  commerce  statutes  displace  all  lo- 
cal law  on  tbe  subject  and  afford  the  sole 
rule  of  decision.  Although  it  is  essential  to 
plead  in  the  answer  the  statutes  of  a  foreign 
state  in  order  to  invoke  the  rule  they  re- 
flect such  is  not  true  in  respect  of  the  laws 
of  tbe  United  States  touching  tbe  subject- 
matter  of  interstate  commerce.  The  pre- 
cise question  has  been  pointedly  determined 
by  our  Supreme  Court  as  will  appear  by  ref- 
erence to  Wentz  V.  Chicago,  B.  &  Q.  B.  Co., 
269  Mo.  460,  463,  464,  168  S.  W.  1166. 

In  its  answer  defendant  set  forth  the  facts 
concerning  the  special  contract  of  slilpmeut 
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sbowtDg  that  two  rates  of  freight  were  pro- 
vided, and  that  plalntlfl,  through  his  agent, 
chose  the  lesser,  to  which  waa  annexed  the 
Taloation  of  |100  on  the  horse  declared  and 
stipulated  therein.  The  evidenoe  is  that  snch 
was  and  .is  the  contract  under  which  the 
shipment  was  made.  It  expressly  provides 
that  the  recovery  shall  not  exceed  $100. 

[4]  At  the  instance  of  plaintiff  the  court 
instructed  as  follows: 

"Upon  the  question  of  the  fixed  valnatlon  of 
tbe  horse  as  stated  in  the  contract  offered  by 
defendant,  you  are  instructed  that  before  the 
defendant  can  maintain  the  defense  of  limiting 
its  liability  to  the  sum  of  $100,  if  liable  at  all, 
the  jury  must  find  that  the  plaintiff  was,  in 
fact  granted  a  rate  less  tiian  that  granted  to 
all  others  for  a  like  service  between  like  points, 
and  that  plaintiffs  agent  knowingly  accepted 
sach  reduced  rate  and  signed  the  contract  of 
sLipment  knowing  that  it  was  a  re<luced  rate, 
and  that  he  had  a  choice  between  the  contract 
signed  and  another  at  a  higher  rate  in  which  the 
horse'a  value  would  not  be  limited,  and,  unless 
yon  find  this  choice  was  given  him  at  the  time 
he  signed  the  omtract,  then  plaintiff  would  not 
br  bound  by  it,  and  yon  are  not  limited  in  fixing 
tin?  value  ^  tse  horse  at  $100,  but  you  may  fix 
his  value  at  such  sum  as  from  all  the  evidence 
in  tbe  case  you  believe  he  was  reasonably 
worth." 

This  tnstmctlon  Is  erroneous.  In  that  It  In- 
formed tbe  jury  that  In  order  for  defendant 
to  maintain  Its  defense  under  the  8pe<dal  con- 
tract It  must  appear: 

"That  the  plaintiff  was,  in  fact,  granted  a 
rate  less  than  that  granted  to  all  others  for  a 
like  service  between  like  points." 

Snch  is  Tiolatlve  of  the  principle  reflected 
throughout  the  Interstate  commerce  provi- 
sions, for  that  It  Is  designed  that  tbe  same 
rates  shall  be  afforded  to  one  and  all  alike. 
It  is  permissible  to  provide  two  rates,  one 
with  fall  oommcm-law  liability  attached,  and 
a  1e»er  rate  based  an  a  valuation  declared  or 
Kgreed  upon  provided  such  rates  are  availa- 
ble to  one  and  all,  as  is  the  case  here.  See 
Motions  2  and  3  of  the  act  of  February  4, 
1887  (24  Stat  at  Large,  379). 

There  is  no  evld»ice  that  platatUF  was 
granted  a  rate  leas  than  that  granted  to  all 
others  for  like  services,  but,  on  the  contrary, 
the  evidence  Is  the  rate  was  that  op&i  to  one 
and  all  desiring  to  ship  under  such  contract 
on  such  detdared  valuaticn.  The  instructloo 
as  worded  is  misleading  and  inheres  with 
error  touching  this.'  A  rate  such  as  that 
coDt^nplated  in  the  Instruction  would  be  dls- 
<3iinlnatlye  and  of  no  avail  whatever.' 

[i]  Time  is  no  evidence  of  fraud  or  deceit 
practiced  on  plalntUTs  agent  In  negotiating 
the  contract,  and,  of  course,  plaintiff  is  con- 
cinded  tber^y,  for  the  law  devolved  the  duty 
iqton  his  agent,  who,  it  appears,  was  familiar 
vtth  sndi  tran8acti<»s,  to  read  it  and  asoer- 
tain  its  contents  before  affixing  his  signature 
thereta  Bee  O'Bryan  v.  Kimey,  74  Ma  125 ; 
Mires  T.  St  Louis  &  8.  S*.  R.  Co.,  134'  Mo. 
App  37»,  114  S.  W.  1052.  Plalntirs  InstruC: 
tion  No.  2,  above  copied,  is  therefore  further 
erroneous  in  that  it  submitted  to  the  Jury  as 


to  whether  plalntUTs  agent  knowingly  ac- 
cepted such  reduced  rate  and  signed  the  con- 
tract of  shipment  knowing  Chat  It  was  a  re- 
duced rate,  for  that  to  the  absence  of  fraud, 
deceit,  or  mistake,  of  which  there  is  no  evi- 
dence, he  is  bound  "by  Its  provlsimis. 

[6]  PlaintHTs  Instruction  Na  0  is  as  fol- 
lows: 

"The  court  Instructs  the  jury  In  this  cause 
that,  although  you  may  find  and  believe  from 
the  evidence  that  William  Rash  signed  the  con- 
tract offered  by  defendant  and  purporting  to  be 
signed  by  said  Rash,  and  that  he  knew  that  it 
specified  a  reduced  rate,  yet  the  recital  in  the 
contract  that  the  rate  charged  was  a  reduced 
rate  is  not  evidence  of  that  fact  and  it  de- 
volves on  the  defendant  to  prove  to  your  satis- 
faction that  there  waa  another  and  different  le- 
gal rate  in  existence  which  it  was  permitted 
to  charge  plaintiff,  and,  unless  it  has  shown 
that  there  was  such  another  rate,  your  verdict 
will  be  for  the  plaintiff  in  such  sum  as  you  be- 
lieve from  aH  the  evidence  the  horse  was  reason- 
ably worth,  if  you  find  the  horse  was  injured  as 
heretofore  instructed  on  defendant's  railroad." 

This  Instruction  is  erroneous  In  that  it  di- 
rects the  jury  that  although  plaintiff's  agent 
signed  the  contract  and  knew  that  it  spedfled 
a  reduced  rate,  yet  the  recital  In  the  ctnir 
tract  that  the  rate  was  a  reduced  one  is  no 
evid«ice  of  that  fact  and  that  it  devolved 
further  on  defendant  to  show  such  to  be  the 
fact.  It  has  been  declared  In  numerous  cas- 
es that  the  recital  of  a  reduced  rate  in  the 
contract  alone  Is  prima  fade  evidence  of  such 
fact  See  Mires  v.  St  Louis  &  S.  F.  R.  Co.. 
134  Mo.  App.  379,  U4  S.  W.  1052 ;  McFadden 
V.  Mo.  Pat  R.  Ca,  92  Mo.  343,  4  S.  W.  689, 
1  Am.  St  Rep.  721. 

Tbe  evidence  is  that  plalntUFs  agent  was 
fully  Informed  concerning  the  rate  at  the 
time  he  entered  into  the  contract  of  shipment, 
and  that  he  was  familiar  with  snch  transac- 
tions as  he  frequently  shipped  horses  for 
plalntlfr.  Moreover,  plaintiff's  agent  does 
not  controvert  this  testimony,  but  says  only 
that  he  does  not  recall  the  fact. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  plaintiff  for  $100,  the  value 
agreed  upon  in  the  shipping  contract 

It  is  so  (Mrdered. 

REYNOLDS,  P.  J.,  and  ALLE3N,  J.,  con- 
cur. 


ROGERS  V.  DAVIS.     (No.   18727.) 

(St  Louis  Court  of  Appeals.    Missouri    March 

7,  1916.     Rehearing  Denied 

March  28,  1916.) 

1..  Justices  op  the  Peace  <3=558(2)  —  Jukis- 
DicTioN — Record — Pbesumption. 

Where  the  record,  in  an  action  before  a 
justice  of  the  peace  which  waa  not  brougjit  in 
the  township  of  plaintiff's  residence,  does  not 
show  in  what  township  defendant  resided,  so 
that  it  could  be  determined  whether  It  was 
brought  in  that  or  an  adjoining  township  as  per- 
mitt«d  by  Rev.  St.  1000.  f  7399.  there  is  no  af- 
firmative showing  that  the  justice  had  jurisdic- 
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tion,  and  there  la  no  presumption  or  intend- 
ment in  favor  of  his  jnnadlcticm. 

[Ed.  Note.— For  other  caaea,  aee  Juaticea  of 
the  Peace,  Cent  Dig.  i  210;    Dec.  Dig.  «s> 

68(2).] 

2.  JUSTICXB   OF  THK  PXAOB   «=»S9Ml  —  JtlBIfl- 
DICTION— 'RkPLBVIN. 

Under  Rev.  St  1909,  i  7769,  providing 
that  plaintiff  in  replevin  before  a  juatice  of 
the  peace  shall  state,  among  other  things,  that 
the  property  is  wrongfully  detained  by  defend- 
ant at  the  county  in  whidt  the  auit  ia  brought, 
the  justice's  jurisdiction  over  the  subject-matter 
depends  on  the  location  of  the  property  only 
within  the  county,  not  in  any  particular  town- 
ship. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  235;  Dec.  Dig.  <3=s> 
39%.] 

S.  JtrsTicES  OF  THX  Pkack  4=984(4)— Jitbis- 

DICTION  OVBB  THI  PBBSON— WAIVBB  OF  OB- 

jscnoNS. 

In  replevin,  where  the  justice  of  the  peace 
had  jurisdiction  of  the  subject-matter,  the  ap- 
pearance by  defendant  to  move  for  change  of 
venue  and  later  at  the  trial  before  the  justice 
and  in  the  circuit  court  on  appeal,  without  ob- 
jection to  the  jurisdiction,  waived  the  want  of 
inrisdicti<»>  over  Us  peraon. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  I  271;  Dec.  Dig.  «=9 
84(4).] 

4.  Justices  of  thb  Pxacs  <8=»84(4)  —  Jubib- 
dic?non  ovkb  subject-mattebr-waivek. 

Where  the  jurisdiction  of  a  justice  of  the 
peace  is  determined  by  the  location  of  property, 
or  the  place  of  injury,  the  appearance  of  de- 
fendant in  an  action  not  begun  in  the  proper 
township  does  not  core  the  jurisdictional  de- 
fect. 

[Ed.  Note.— For  other  casea,  see  Justices  of 
the  Peace,  Cent.  Dig.  f  271;  Dec  Dig.  «=3 
84(4).] 

5.  Ohattki.  Mobtoaoes   «=»219—  Waivkb  — 
Consent  to  Sam;— Statute. 

Rev.  St  1909,  i  2863,  providing  for  the 
release  of  chattel  mortgages  that  have  been  ant- 
iafied,  does  not  prevent  a  mortgagee  from  waiv- 
ing hia  rights  under  a  chattel  mortgage  by  con- 
senting to  a  sale  or  exchange  of  the  chatteL 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §g  4T3-475;  Dec  Dig.  «=> 
219.] 

6.  Replevin  «=398  —  Findings  —  Unlawful 
Detention. 

In  replevin,  tried  before  the  circuit  court 
without  a  jury  on  appeal  from  a  justice  of  the 
peace,  a  general  finding  of  the  issues  for  the 
plaintiff  is  a  sufficient  finding  that  the  chat- 
tel had  been  wrongfully  detained  by  defendant 
to  support  a  judgment  for  plaintiff. 

[Ed.  Note. — For  other  casea,  see  Replevin, 
Cent  Dig.  H  860-368,  871-375;  Dec  Dig.  «=> 
93.] 

Appeal  from  drcnlt  (3onrt,  New  Madrid 
(Tounty ;   Ghas.  B.  Farls,  Judge. 

Replevin  by  T.  a  Rogers  against  W.  B. 
Davis.  Judgment  for  tbe  plaintiff  In  the  dr- 
cnlt court  on  appeal  from  a  justice  of  the 
peace,  and  defendant  appeals.    Affirmed.    ■ 

Riley  &  BUey,  of  New  Madrid,  and  Oliver 
&  Ollyer,  of  Cape  Oirardean,  for  appellant 
E.  F.  Sharp,  of  Marston,  and  B.  G.  Hartle, 
of  Ltlbonm,  for  respondent 

AIXEN,  J.  This  Is  an  action  In  replevin 
begun  before  a  justice  of  the  peace  in  La 


Font  township.  New  Madrid  county.  Mo.,  t» 
recover  the  possession  of  a  mare  and  dam- 
ages for  the  alleged  wrongful  detrition  there- 
of by  defendant  Plalntiit  prevailed  below, 
and  the  case  is  here  upon  defoidant's  appeal 

One  Brown  purchased  the  mare  In  contro- 
versy with  funds  borrowed  from  one  Haw- 
kins, to  whom  he  was  otherwise  Indebted,  and 
to  secure  the  entire  Indebtedness  executed  to 
the  latter  a  chattel  mortgage  upm  the  mare 
and  certain  other  personalty.  The  mortgage 
was  duly  recorded.  Thereafter  Brown  trad- 
ed the  mare  to  a  negro  named  Lewis  for  a 
horse,  having  first  obtained  Hawkins*  con- 
sent so  to  do.  It  appears  that  this  was  done 
wltb  tbe  intention  that  a  mortgage  be  exe- 
cuted by  Brown  to  Hawkins  upon  the  horse 
so  acquired  by  the  former,  but  this  was  never 
done.  Brown  testified  that  be  spoke  to  Haw- 
kins about  it  several  times,  but  the  latter  al- 
ways deferred  the  matter.  Though  the  ne^ 
gro,  Lewis,  had  represented  to  Brown  that 
the  horse  acquired  by  the  latter  in  exchange 
for  the  mare  was  unincumbered,  there  was 
In  fact  a  mortgage  upon  that  animal ;  and,  as 
Brown  testified,  be  subsequently  "lost  the 
horse  in  the  round  up."  After  obtaining  pos- 
session of  the  mare,  Lewis  executed  two  sep- 
arate chattel  mortgages  upon  her  (which  are 
not  here  Involved),  then  sold  her  to  Rogers^ 
the  plnintlfC  herein,  and  left  "for  parts  un- 
known." Thereafter  Hawkins  undertook  to 
foreclose  the  mortage  given  him  by  Brown 
upon  the  mare,  and  at  the  foreclosure  sale 
defendant  Davis  (who  testified  that  he  was  a 
part  owner  of  the  mortgage)  became  tbe  pur- 
chaser. Prior  to  the  sale,  plaintiff  had  sur- 
rendered possession  of  the  mare  to  a  constable 
acting  in  Hawkins'  behalf,  tn  tbe  belief,  it 
seems,  that  the  oflScer  was  seieing  her  under  a 
writ  of  replevin,  though  It  does  not  appear 
that  an  action  in  replevin  had  been  instituted. 
Plaintiff  was  present  at  the  sale,  and  by 
counsel  gave  public  notice  tttat  he  claimed 
the  animal,  and  thereafter  instituted  this  ac- 
tion against  the  purchaser  Davis.  The  ac- 
tion was  begun  before  a  justice  of  the  peace 
in  and  for  La  Font  township.  New  Madrid 
county.  The  testimony  in  the  case  shows 
tjiat  plaintiff  resided  In  Lewis  township,  of 
said  county;  but  nothing  appears  as  to  the 
township  of  defendant's'  residence.  Plaintiff 
filed  a  statement  In  due  form  before  the  jus- 
tice of  La  Font  township,  and  tliereupon  the 
latter  issued  to  the  Constable  ot  that  town- 
ship an  order  of  delivery  and  summons; 
though  It  apiiears  that  the  mare  was  never 
taken  from  defendant's  possession.  The  con- 
stable's return,  upon  the  order  of  dellveiT 
and  summons.  Is  as  follows: 

"I  hereby  cerdfy  that  I  eTccnted  the  within 
order  and  summons  in  the  county  of  New  Ma- 
drid on  the  aOtb  day  of  April,  A.  D.  1812.  by 
summons  (idc)  the  said  W.  E.  Davis  to  trial 
on  tbe  10th  day  of  May,  1912." 

Upon  the  return  day  defendant  appeared 
before  said  justice  of  La  Font  township  and 
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ffled  a  T«rifled  appUcadtn  for  a  dumge  of 
reoue,  whldi  was  granted,  and  tbe  cause  wafl 
ttiereap<m  tranamltted  to  a  Jostloe  of  the 
peace  off  Iiewla  townsblp  In  said  cotmty. 
The  last-mentioned  Jnstlfle  Issned  a  notice 
of  chants  of  yesrae.  It  was  directed  to  the 
cmistable  of  Le  Sleur  towndilp,  bnt  appears 
to  have  tieen  served  T4K>n  defendant  by  the 
oonstahle  of  La  Font  township,  who  Indorsed 
Utereopon  the  following  retnm,  viz.: 

'1  hereby  certify,  that  I  have  ezecoted  the 
within  writ  by  reading  same  to  W.  B.  Davis 
this  28th  day  of  May,  1912,  in  Le  Sieur  ad- 
jotning  La  Font  township.  New  Madrid  coun- 
ty, Missouri." 

Defendant  apijeared  before  the  Justice  of 
Lewis  township,  and,  after  two  continuances, 
the  cause  went  to  trial  before  a  Jury,  result- 
ing In  a  verdict  and  Judgment  for  plaintiff. 
Defendant  thereupon  prosecuted  an  appeal 
to  the  drcnlt  court,  where,  upon  a  trial  de 
novo  before  the  court,  a  Jury  having  been 
waived,  plalntUf  again  prevailed. 

[1]  I.  The  first  question  demanding  con- 
sideration relates  to  the  Jurisdiction  of  the 
Justice  of  La  F<«t  township  before  whom  the 
action  was  instituted.  It  is  urged  that  since 
the  action  was  not  brought  In  the  township 
of  plaintiff's  residence,  with  service  on  the 
defendant  therein,  and  since  it  does  not  af- 
firmatively appear  that  it  was  brought  in  the 
township  of  defendant's  residence  or  in  an 
adjoining  township,  the  Justice  of  La  Font 
township  was  without  Jurlsdlcticsi ;  and  that 
consequently  the  Justice  of  Lewis  township 
acquired  no  JurlsdlcticHi  by  the  change  of 
venae,  and  the  circuit  court  none  by  appeal. 

Sectltm  7389,  Revised  Statutes  1900,  pro- 
Tldes  as  f<dlows: 

"Bvety  action  recognizable  before  a  Justice  of 
the  peace  shall  be  brought  before  some  Justice 
of  the  township,  either:  First,  wherein  the 
defendants,  or  one  of  them,  resides,  or  in  any 
adjoining  township;  or,  second,  wherein  the 
plaintiff  resides,  and  the  defendants,  or  one  of 
them,  maiy  be  found ;  third,  if  the  defendant  is 
a  non-resident  of  the  county  in  which  the  jplain- 
tiS  resides,  the  action  may  l>e  brought  before 
some  justice  of  any  township  in  such  county 
where  the  defendant  may  be  foimd;  fourth,  if 
the  defendant  is  a  nonresident  of  the  state,  or 
has  absconded  from  his  usual  place  of  abode, 
tbe  action  may  be  bronght  before  any  justice 
in  any  county  in  this  state  wherein  defendant 
may  be  found ;  and,  fifth,  any  action  against  a 
railroad  company  for  killing  or  injuring  horses, 
moles,  cattle  or  other  animals,  shall  be  brought 
before  a  Justice  of  tbe  peace  of  the  township  in 
whicb  the  injury  happened,  or  in  any  adjoining 
township." 

Defendant  was  served  with  tbe  notice  of 
diange  of  venue  in  Le  Slenr  township,  and 
the  constable  in  his  retnm  states  that  Le 
Sieor  township  adjoins  la.  Font  townsbipi 
We  are  informed  by  counsel  that  defendant 
resides  In  IjO  Sieur  township,  but  the  record 
before  m  is  silent  as  to  this. 

From  an  early  date  (see  State  v.  Metzger, 
26  Ua  65)  It  has  been  held  that  since  Justice 
courts  are  of  statutory  and  limited  Jorisdlc- 
tion,  Bot  prooeedijDg  according  to  tbe  coarse 


of  the  common  law,  there  Is  no  presiunption 
or  Intendment  In  favor  of  their  Jurisdiction, 
bnt  facts  showing  Jurisdiction  must  affirma- 
tively appear.  See  Smith  v.  Rodt  CJompany, 
132  Mo.  App.  297,  111  S.  W.  831;  Sawyer 
V.  Harris,  141  Mo.  App.  108,  121  S.  W.  321; 
Barnes  v.  Plessner,  102  Mo.  App.  460,  142 
S.  W.  747;  l^pp  V.  Mersman,  183  Mo.  App. 
6ia,  167  B.  W.  612. 

Bespcndoat  relies  uiwn  the  return  of  tbe 
ocmstable  indorsed  upon  the  notice  of  change 
of  venue  Issued  by  the  Justice  of  Lewis  town- 
ship, as  being  a  part  of  tbe  Judgment  roll, 
to  show  that  Le  Sleur  township  adjoins  La 
Font  townsblp  wherein  the  action  was  insti- 
tuted. Barnes  v.  Plessner,  supra.  Bnt  tbe 
^ect  which  may  properly  be  given  to  this 
return  is  unimportant  here,  for  the  reason 
that  it  nowhere  ai^>ear8  that  defendant  re- 
sided in  Le  Sieur  township  wherein  be  was 
served  with  such  notice.  The  action  was  not 
instituted  in  tbe  township  of  plaintiff's  resi- 
dence, to  wit,  Lewis  township,  bnt  in  La  Font 
township;  and  it  does  not  aflSrmntlvely  ap- 
pear that  defendant  resided  either  In  La 
Font  township  or  in  an  adjoining  township. 
It  does  not  appear  that  the  defendant  Is  a 
nonresident  of  the  county,  but  the  contrary 
is  Inferable  from  all  the  facts  disclosed.  In 
short,  it  does  not  a£Brmatively  appear  that 
the  provisions  of  section  7399,  supra,  respect- 
ing the  venue  of  actions  generally  before 
Justices  of  the  peace,  were  complied  with. 
It  remains  to  be  seen,  however,  whether  this 
should  be  held  fatal  to  the  validity  of  the 
Judgment  before  us. 

[2]  In  an  action  of  replevin  before  a  Jus- 
tice of  the  peace,  in  so  far  as  Jurisdiction  de- 
pends upon  the  location  of  the  property,  It  is 
only  necessary  that  the  property  be  found  In 
the  county  in  which  the  suit  Is  brought  See 
section  7759,  Rev.  Stat  1909;  Yoakum  v. 
Davis,  162  Mo.  App.  253,  144  S.  W.  877.  In 
the  case  last  dted,  tbe  Kansas  City  Ck»urt 
of  Appeals  held  that  an  action  in  replevin 
was  maintainable  before  a  Justice  of  the 
peace,  where  the  property  was  within  the 
county,  though  plaintiff  and  defendant  were 
nonresidents  of  such  county,  and  hence  the 
case  was  not  one  within  the  purview  of  sec- 
tion 7399,  supra,  overruling  the  earlier  de- 
cision of  that  court  in  Dennis  v.  Bailey,  104 
Mo.  App.  638,  78  S.  W.  669.  In  the  case  be- 
fore us,  the  record  affirmatively  shows  that 
the  property  was  found  within  the  county, 
and  that  the  alleged  value  together  with  the 
damages  claimed  for  the  taking  or  detention 
thereof  is  within  the  Jurisdiction  of  a  Justice 
in  replevin.  Section  7758,  Rev.  Stat  1900. 
It  seems  clear  therefore  that  the  subject- 
matter  of  the  action  is  one  within  the  Juris- 
diction of  the  Justlca 

"The  'subject-matter  of  a  suit,'  when  refer- 
ence is  made  to  questions  of  jurisdiction,  is  de- 
fined to  mean  'the  nature  of  the  causeof  action 
and  of  the  relief  Bought.' "  Hope  v.  Blair,  IMS 
Mo.  loa  dt  93.  16  &  W.  585i  24  Am.  St  Bep. 
366. 
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[3]  D^endant  conld  and  andonbtedly  did 
waive  all  right  to  complain  of  want  of  joris- 
dlction  over  his  person.  Not  only  did  he  ap- 
pear before  the  Justice  of  La  Font  townSblp 
and  make  application  for  and  secnre  a  change 
of  venae,  but  he  am)eared  before  the  justice 
of  Lewis  township,  applied  for  and  obtained 
a  continuance,  and  later  appeared  and  went 
to  trial.  Thereafter  he  prosecuted  an  appeal 
to  the  circuit  conrt,  where  he  entered  his  ap- 
pearance generally  and  proceeded  to  trial  on 
the  merits.  No  question  of  Jurisdiction  was 
raised  throughout  the  case  from  beginning  to 
end  until  the  filing  of  defendant's  motion  for 
a  new  trial  in  the  circuit  court  Defendant 
cannot  now  be  heard  to  complain  of  lack  of 
Jurisdiction  over  his  person ;  and  the  Juris- 
dictional question  raised,  we  think,  is  mani- 
festly one  pertaining  alone  to  Jurisdlcticn 
over  the  person. 

In  Bohn  v.  Devlin,  28  Mo.  819,  It  is  tersely 
said  by  Napton,  J.: 

"The  defendant  In  this  case  did  not  reside  in 
the  township  where  the  suit  was  brought,  and 
the  proceeding,  being  in  this  respect  irregnlar, 
could  no  doubt  have  been  set  aside  had  the  prop- 
er steps  been  taken  in  time.  But  the  defendant 
appeared  and  consented  to  a  continuance.  As 
the  justice  had  undoubted  jurisdiction  over  the 
subject-matter,  and  the  appearance  and  con- 
sent of  the  defendant  gave  jurisdiction  over  the 
person,  the  defects  and  irregularity  in  the  pro- 
cess must  be  considered  as  waived. 

Though  the  opinion  In  Smith  t.  Simpson, 
80  Mo.  634,  appears  to  announce  a  contrary 
doctrine,  Bohn  v.  Devlin,  supra,  is  dted  witli 
approval  in  Balsley  v.  Baisley,  113  Mo.  loc. 
dt.  551,  "21  S.  W.  29,  85  Am.  St  Rep.  726. 
In  Trimble  v.  ElUn,  88  Mo.  App.  loc.  dt  286, 
it  la  said: 

'It  was  not  made  to  appear  at  the  trial  that 
the  defendant  resided  in  ColumlMa  township  or 
any  adjoining  township,  or  that  plaintiSa  resid- 
ed in  said  township  and  the  defendant  was 
found  therein,  or  that  he  was  a  nonresident  of 
the  county.  It  only  appeared  that  he  was  serv- 
ed in  the  township  named.  If  this  is  a  juris- 
dictional question,  and  we  think  it  is,  then  there 
was  a  failure  upon  the  part  of  the  plaintiffs  to 
show  that  the  justice  had  jurisdiction  of  the  per- 
Bcn  of  the  defendant.  Had  he  appeared  at  the 
trial,  the  justice  having  jurisdiction  of  the  sub- 
ject-matter, he  would  have  waived  jurisdiction 
over  his  person,  unless  he  had  objected  for  want 
of  Jurisdiction." 

This  was  approved  In  Meyer  v.  Insurance 
Co.,  184  Mo.  489,  83  S.  W.  479,  which  ruling 
Is  followed  In  Smith  t.  Rock  Co.,  supra, 
where  it  Is  held  that  in  an  ordinary  action 
l>efore  a  Justice  of  the  peace  such  a  Juris- 
dictional defect  as  Is  here  complained  of  is 
waived  by  appearance.  And  see  Barnes  v. 
Plessner,  162  Mo.  App.  loc.  dt  466,  142  S. 
W.  747.  The  effect  of  the  ruling  In  Meyer 
V.  Insurance  Co.,  supra,  in  a  case  where  the 
defendant  timely  raised  the  question  of  the 
Jurisdiction  of  the  Justice  over  his  person, 
but  thereafter  appealed  to  the  drcuit  court, 
need  not  be  here  discussed;  but  see  Powell 
V.  Railroad,  184  Mo.  App.  126,  168  S.  W.  319. 

[4]  As  observed  In  Smith  v.  Bock  Com- 
pany, supra.  In  a  case  wherein  the  Juris- 


diction of  tbe  Joaktce  is  diBtennlned  by  the 
location  of  pr<^iert7,  or  by  the  place  of  in- 
Jury  as  in  actiAns  for  Injury  to  stock  by 
railroads,  U  tbe  action  la  not  t>egun  in  the 
prc^>er  township  tbe  personal  appeonnoe  of 
the  defendant  does  not  waive  or  core  the 
Jurisdictional  defect  Ttiia  is  for  the  reason 
that  in  sudi  cases  there  is  an  Inherent  lack 
of  statutory  Jurisdiction  over  the  snbject- 
matter  which  cannot  be  waived.  In  tills 
connection,  see  Sawyer  v.  Burris,  141  Ho. 
App.  108,  121  S.  W.  321;  Severn  t.  Railroad, 
149  Mo.  App.  631,  129  S.  W.  477;  Sedalia 
Milling  Co.  V.  Flour  Mills,  169  Mo.  App. 
460,  155  S.  W.  70 ;  Barry  v.  Bannermau,  175 
Ma  App.  142,  157  8.  W.  853.  This  Is  true  in 
replevin,  in  so  far  as  the  location  of  the 
property  Involved  operates  to  fix  the  Juris- 
diction ;  but,  as  said  above,  tbe  only  require- 
ment as  to  this  is  that  the  property  replev- 
ied be  located  in  tbe  county  wherein  the 
suit  is  instituted.  And  though  the  case  be- 
fore us  is  one  In  replevin,  since  the  prop- 
erty was  found  in  the  county  the  Justice  was 
possessed  of  Jurisdiction  over  it  And  as  de- 
fendant waived  any  lack  of  Jurisdiction  over 
his  person,  we  are  of  the  opinion  that  this 
Judgment  is  not  now  open  to  attack  upon 
Jurisdictional  grounds. 

What  is  said  by  the  Kansas  City  Court 
of  Appeals  in  Barnes  v.  Plessner,  121  Ma 
App.  677,  97  S.  W.  626,  that  may  appear  to 
be  contrary  to  the  conclusions  reached  above, 
we  regard  as  so  far  modified  by  tbe  later 
decisions  of  that  court  in  Smith  v.  Bock  Ca 
and  Xoakuffl  v.  Davis,  supra,  when  tiiese 
two  cases  are  considered  together,  as  to 
leave  no  actual  conflict  between  the  views 
of  that  court  and  those  expressed  above  on 
the  matter  in  hand.  From  the  two  last- 
mentioned  cases  it  appears  that  the  Kansas 
City  Court  of  Appeals  has  held,  on  the  one 
hand,  that  the  right  to  question  the  Justice's 
Jurisdiction  on  the  ground  that  the  suit  was 
not  begun  in  the  proper  township  is  waived 
by  general  appearance  except  in  those  cases 
where  the  location  of  prc^erty  (or  the  place 
of  injury  to  stock)  of  itself  fixes  the  Juris- 
diction, and,  on  the  other  hand,  has  fully 
recognized  that  in  replevin  the  Jurisdiction 
of  a  Justice,  in  so  far  as  it  is  determined 
by  the  locus  of  the  property  involved,  is 
coextensive  with  the  county. 

We  therefore  rule  this  assignment  of  error 
against  appellant 

[5]  II.  As  to  the  merits,  appellant  con- 
tends that  the  oral  consent  of  Hawkins  to 
the  trade  made  by  Brown  did  not  operate 
to  release  the  mare  from  the  lien  of  Hawk- 
Ins'  mortgage.  It  is  conceded  that  the  rul- 
ing in  Cotfman  v.  Waltom,  50  Mo.  App.  404, 
is  contrary  to  this  contention,  but  it  is  p<rfnt- 
ed  out  that  section  2863,  Rev.  Stat  1909,  was 
subsequently  enacted,  and  it  is  argued  that 
property  may  now  be  released  from  the  lien 
<tf  a  chattel  mortgage  only  In  one  of  the  ways 
prescribed  by  this  section.    But  we  regard 
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this  argument  as  nnsonnd.  The  statute 
merely  maJces  provision  for  releasing  of 
record  chattel  mortgages  that  bare  been  sat- 
isfied. A  mortgagee  may  fully  waive  his 
rights  under  a  dtattel  mortgage  though  the 
same  remain  unreleased  of  record.  TMa 
Hawkins  did  in  the  instant  case  by  consent- 
ing to  tbe  exchange  of  the  mare  for  the 
negro's  horse.  See  Coffman  t.  Waltom, 
sopra :  Love  t.  Scott,  179  Mo.  App.  861,  106 
S.  W.  859;  7  Cyc.  74;  Jones  on  Chattel 
Mortgagee  ^th  Ed.)  f  456,  and  authorities 
cited. 

[6]  III.  It  is  argued  that  the  Judgment 
cannot  stand  for  the  reason  that  the  court 
did  not  spedflcaUy  find  that  the  mare  had 
been  wrongfully  detained  by  the  appellant. 
The  Judgment  recites  that  the  court  "doth 
find  the  issues  for  the  plaintiff,  and  finds  the 
plaintiff  is  entitled  to  tbe  possession  of  the 
property  sued  for,  •  •  •  and  assesses 
plaintiff's  damages  for  the  taking  and  de- 
tention of  said  mare  at  the  sum  of  $25."  It 
is  true  that  a  verdict  in  replevin  should  re- 
spond to  the  Issue  of  unlawful  detention, 
and  not  alone  to  that  of  plalntUTs  right  of 
possession.  See  Barnes  v.  Plessner,  187  Uo. 
App.  571,  119  S.  W.  467;  Grant  r.  Stubble- 
field,  138  Mo.  App.  555,  120  S.  W.  647.  fiow- 
fver,  it  is  sufficient  if  tbe  verdict  is  In  gen- 
eral form,  or  if  tbe  finding  by  tbe  court  sit- 
ting as  a  Jury  is,  as  bere,  a  finding  of  the 
iesnes  generally  in  favor  of  plaintiff.  See 
Barnes  y.  Plessner,  187  Mo.  App.  loc.  dt. 
574,  119  S.  W.  467.  We  regard  tbe  finding 
and  Judgment  as  sufficient. 

We  are  of  the  opinion  that  the  Judgment 
should  be  affirmed,  and  It  is  so  ordered. 


REYNOLDS,    P.    J., 
concur. 


and    NORTONI,   J„ 


HOLSCHBACH  v.  HOLSCHBACH. 

(No.  14114.) 

I.St  Louis  Court  of  Appeals.    Miasouri.    Nov.  2, 

1015.    Behearing  Denied  March  28, 1916.) 
L  DrvoBCE  <S=3 184(1)  —  Rkvmw  —  Considx&i- 
TioN  OF  Evidence. 

On  appeal  in  a  suit  for  divorce,  the  court 
my  consider  all  the  evidence  offered  as  being 
before  it. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  |  670;  Dea  Dig.  <S=9l84(l) ;  Appeal 
and  Error,  Cent  Dig.  i  564.] 

2.  DivoBCK  «=>37(19)—Gbox7nds— Desertion. 
After  a  divorce  had  been  refused  to  both 
husband  and  wife  on  the  ground  that  neither  had 
shown  a  case  of  faithful  demeanor  and  intoler- 
able indi^iities  within  the  statute,  if  the  wife 
offered  to  return  and  live  with  the  husband  in 
good  faith,  with  the  bona  flde  intention  and  de- 
lire  to  restore  amicable  and  proper  conjugal  re- 
lations, tbe  husband,  <m  refusal  of  smm  offers, 
placed  himself  in  the  position  of  the  wrongful 
absentee,  but  plaintifTs  offers  must  have  been 
made  in  sincerity  to  effect  a  reconciliation,  and 
not  merely  as  a  device  to  keep  the  law  on  her 
ode. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  f  127 ;  Dec.  Dig.  «=»37(19).] 


3.  DivoRox  «s»188@)— Smr— Wbmbt  of  Bvi- 

OENCK. 

In  a  suit  for  divorce,  evidence  held  suffi- 
cient to  sustain  findings  that  the  wife,  after  their 
separation,  had  made  bona  fide  offers  to  return 
and  live  with  her  husband,  which  offers  he  had 
refused,  authorizing  a  divorce  to  the  wife. 

[Bd.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |  448;  Dec:  Dig.  «=»1S3(3).] 

Reynolds,  P.  J.,  ditwATtiAg. 

Appeal  from  St.  Louis  Circuit  Court ;  Irvln 
V.  3artb,  Judge. 
"Not  to  be  officially  published." 
Action  by  Nellie  Holschbach  against  John 
P.  Holschbach.    From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

B.  V.  P.  Schnelderhahn  and  James  O.  Sha- 
ner,  both  of  St.  Louis,  for  appelant  Wm.  F. 
Woemer  and  Bmeison  B.  Schnepp,  both  of 
St  liOiils,  for  respondent 

ALLEN,  J.  ■  This  is  a  suit  for  divorce. 
The  parties  were  married  In  November,  1902, 
and  were  finally  separated  In  April,  1907. 
There  had  been  a  prior  separation,  continuing 
for  some  six  months,  when  a  suit  for  divorce 
was  filed  by  tbe  husband,  this  defendant 
The  parties  were  reconciled,  however,  and 
lived  together  until  April,  1907,  when  the 
wife,  this  plaintiff,  left  defendant  and  re- 
turned to  her  mother's  home  taking  her  in- 
fant dau^ter,  the  only  child  born  of  the 
marriage,  and  Instituted  against  defendant  a 
suit  for  divorce,  alleging  various  indignities 
offered  her  by  defendant  To  that  petition 
defendant  filed  a  cross-bill,  also  based  upon 
indignities.  In  that  suit  there  was  a  decree 
below,  granting  plaintiff  a  divorce  and  dis- 
missing defendant's  cross-bill;  but  upon  de- 
fendant's appeal  to  this  court  it  was  held 
that  neither  party  had  made  out  a  cage  of 
faithful  demeanor  and  Intolerable  indigni- 
ties wltbln  the  intention  of  the  statute,  and 
the  Judgment  of  the  circuit  court  was  re- 
versed, and  both  plaintiff's  petition  and  de- 
fendant's •  cross-bill  were  dismissed.  See 
Holschbach  v.  Holschbach,  134  Mo.  App.  247, 
114  S.  W.  1035.  The  cause  to  which  we  have 
Just  referred  to  was  tried  in  tbe  circuit  court 
In  1907  and  was  finally  disposed  of  In  this 
court  on  or  about  December  28,  1908.  The 
parties  have  remained  apart,  plaintiff  resid- 
ing In  her  mother's  home  with  the  Child,  and 
the  defendant,  who  Is  a  dentist,  living  in 
quarters  tn  a  building  belonging  to  his  moth- 
er, in  which  he  also  has  his  office.  The  pres- 
ent suit  was  Instituted  by  the  wife  on  March 
16,  1912,  and  proceeds  upon  tbe  theory  that 
the  defendant  husband,  on  oi;  about  Decem- 
ber 29,  1908  (immediately  following  the  final 
disposition  of  the  former  case  by  this  court), 
abandoned  plaintiff  and  absented  himself 
vritbout  reasonable  cause  from  that  time  to 
tbe  filing  of  the  petition  herein,  a  period  of 
more  than  one  year.  The  petition  alleges  the 
final  separation  in  April,  1907,  the  institution 
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of  the  former  snlt  by  plaintiff,  and  the  dispo- 
sition thereof  below  and  In  the  appellate 
court,  averrlzif  that  on  learning  of  the  final 
decision  of  this  conrt  therein,  plaintiff— 
"adjusted  herself  thereto  and  did,  on  or  about 
December  29,  1906,  and  again  thereafter  on  or 
about  April  9,  1909,  earnestly  request  defendant 
to  again  live  with  her  in  the  manner  meet  and 
proper  between  husband  and  wife ;  that  she  has 
at. all  times  been  ready  and  willing  so  to  do,  bat 
defendant  did  refuse  his  assent  to  such  proposi- 
tion, and  to  every  other  proposition  to  live  with 
plaintiff  as  a  husband,  but  on  the  contraiyi  he 
refused  to  live  with  her  as  husband  and  wife  and 
baa  since  continued  so  to  refuse,  and  has  con- 
tinuously, from  tiie  said  two  last-mentioned 
dates,  absented  himself  without  reasonable  cause, 
and  declined  to  receive  the  plaintiff  as  his  wife 
or  in  any  way  treat  her  as  such,  and  during  all 
said  time  deserted  and  abandoned  the  plauitiff 
without  reasonable  cause." 

The  petition  alao  sets  up  as  indignities  that 
defendant  refused  to  live  with  plaintiff  for 
a  period  of  several  years  prior  to  the  insti- 
tution of  the  suit,  and  failed  and  refused, 
during  said  time,  to  furnish  plaintiff  any 
support  and  maintenance.  Defendant's  cross- 
bill, alleging  the  institution  of  the  first  di- 
vorce suit  by  this  defendant,  the  dismissal 
thereof  upon  plaintiff's  promise  to  live  with 
defendant  and  treat  >i<Tn  with  kindness  and 
affection,  avers  that  thereafter,  on  April  16, 
1907,  plaintiff  without  cause,  abandoned  de- 
fendant and  thereafter  absented  herself  with- 
out reasonable  cause  up  to  the  time  of  the 
filing  of  the  cross-bill.  Matters  are  also  al- 
leged as  Indignities  offered  to  defendant  by 
plaintiff;  that  plaintiff  refused  to  perform 
her  marital  duties;  that  she  abandoned  de- 
fendant in  April,  1907 ;  and  that  plaintiff,  at 
no  time  since  the  rendition  of  the  final  decree 
in  her  former  suit,  expressed  or  offered  to 
defendant  any  sorrow  or  regret  because  of 
her  alleged  misconduct  The  decree  below 
was  for  plaintiff,  and  defendant  appeals. 

Plaintiff  testified  that  immediately  upon 
learning  of  the  final  action  of  this  court  In 
her  former  suit  (Holschbach  v.  Holschbach, 
supra)  L  e.,  about  December  29,  1908,  through 
the  attorney  then  representing  her  she  made 
offer  to  defendant  to  again  live  with  him  as 
his  wife.  But  she  later  admitted  that  she 
did  not  know  whether  such  offer  .was  ever 
communicated  to  defendant  Her  former 
counsel  did  not  testify;  and  the  defendant 
testifies  positively  that  he  never  received 
any  such  communication.  The  first  communi- 
cation shown  to  have  passed  between  the  par- 
ties subsequent  to  the  decision  of  this  court 
in  the  former  case  is  a  letter  written  by  de- 
fendant's counsel  of  date  April  1,  1909,  rel- 
ative to  the  custody  of  the  child.  The  custo- 
dy thereof  had  been  granted  to  the  mother  by 
the  divorce  decree  In  the  circuit  court  with 
the  right  of  defendant  to  have  the  child  on 
certain  days.  Upon  the  reversal  of  this  de- 
cree the  child  continued  In  plaintiff's  cus- 
tody, and  the  latter,  it  seems,  refused  to  per^ 
mlt  the  defendant  to  have  access  to  It  This 
letter  demanded  of  plaintiff  that  an  arrange- 
ment be  made,  mbereby  defendant  could  have 


I>ossesslon  of  the  child  every  alternate  week, 
adding  that  If  the  proposition  was  not  accept- 
ed by  plaintiff  within  a  given  time,  proceed- 
ings in  court  would  follow.  Plaintiff  made 
no  direct  reply  to  this  letter,  but  on  April 
9,  1909,  sent  to  defendant  the  following  let- 
ter, typewritten  upon  stationery  of  her  coun- 
sel, Tl2.: 

'T)r.  3.  P.  Holsdibach.  Dear  Sir:  I  hereby 
renew  the  offer  heretofore  made  through  m» 
attorney,  to  return  with  onr  daughter  Viola  to 
live  with  yon,  if  you  will  provide  a  suitable  home 
for  ua,  according  to  your  means  and  station  io 
life.  If  vou  persist  in  your  refusal  to  live  with 
me  I  shall  expect  yon  to  provide  for  the  support 
of  the  child  and  myself. 

"Respectfully,  [Signed]    Nellie  Holschbach." 

To  this  letter  defendant  did  not  reply,  but 
soon  instltued  a  habeas  corpus  proceeding  to 
obtain  the  custody  of  the  child.  This  pro- 
ceeding came  before  Hon.  Geo.  0.  Hltdicock, 
Circuit  Judge,  shortly  thereafter,  tbe  ens- 
tody  being  awarded  to  plaintiff,  with  the 
right  of  defendant  to  have  the  child  at  cer- 
tain times.  During  the  pendency  of  tfais  pro- 
ceeding Judge  Hitchcock  made  an  effort  to 
effect  a  reconciliation  between  the  parties, 
and  he  testified  in  this  case  as  plaintiff's 
witness.  The  evidence  shows  that  while  the 
habeas  corpus  proceeding  was  pending,  plain- 
tiff stated  to  Judge  H].tchcock  that  she  was 
willing  to  return  to  and  live  with  defendant 
and  that,  after  talking  with  plalntUt,  Judge 
Hitchcock  conversed  with  defoidant  over  the 
telephone,  and  also  sent  for  defendant  who 
came  and  discussed  the  matter  with  him. 
Plaintiff  was  with  Judge  Hitchcock  when  he 
telephoned  to  defendant  and  waited  in  an 
adjoining  room  when  defendant  came  to 
Judge  Hitchcock's  chambers.  The  evidence 
is  that  Judge  Hitchcock  told  defendant  of 
the  plaintiff's  expressed  willingness  to  retnm 
to  him  and  live  with  him,  and  urged  defend- 
ant  to  take  steps  to  effect  a  reconciliation, 
but  that  defendant  refused  to  consider  the 
matter  at  aU,  and,  upon  the  occasion  of  hla 
visit  to  Judge  Hitchcock's  chambers,  refused 
to  see  his  wife,  and  made  his  exit  through  a 
doorway  leading  into  the  courtroom  in  order 
to  avoid  meeting  her.  And  it  appears  that 
Judge  Hitchcock  made  an  effort  to  prevail 
upon  defendant  to  take  plaintiff  riding  with 
him,  in  order  that  the  parties  might  have  an 
opportunity  to  adjust  their  differences,  bat 
that  defendant  refused. 

Judge  Hitchcock  was  asked  on  cross-exam- 
ination if  he  did  not  recall  that  defendant 
had  exhibited  to  him  plaintiff's  letter  at  April 
9,  1909,  as  proof  that  plaintiff's  offers  to  re- 
turn were  not  made  in  good  faith.  His  an- 
swer was: 

."No;  but  I  think  that  was  the  impreasion  that 
the  conversation  that  I  had  with  him  left  Q. 
That  he  didn't  believe  it  to  be  in  good  faith?  A, 
Yes;  something  like  that;  or,  in  other  words, 
my  recollection  is  that  the  Impression  was  made 
that  he  had  tried  it  so  many  tunes,  or  something 
of  that  kind,  and  he  wouldn't  do  it  again." 

He  said  that  he  did  not  recall  that  the  let- 
ter was  exhibited  to  him,  but  that  this  may 
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Iiare  been  dona.  Defendant,  In  hte  testlmo- 
ny,  admits  that  Judge  Hitchcock  Boagjit  to 
effect  a  recondllatlon,  and  commtmlcated  to 
defendant  plalntUTa  expreased  willingness  to 
return  and  Ilye  wltb  blm,  and  that  be  re- 
fused to  consider  such  offers.  He  testifles 
that  he  told  Judge  Hltchoo^  that  he  could 
not  live  with  plaintiff;  that  she  had  per- 
sistently refused  to  perform  her  marital  du- 
ties; that  she  "fooled"  blm  "into  taking  her 
back  tbe  last  time" ;  and  that  be  could  not 
again  take  her  back  "under  Uiose  oondl- 
Hona." 

Tou<4tlng  defendant's  attitude  toward  hla 
wife  after  the  separation  we  quote  a  porti<Hi 
of  his  tesUmony  on  cross-enamtnatton,  as  ttA- 
lows: 

"Q.  WeU,  you  never  offered.  In  any  way, 
Bbape,  form,  <»  mannor,  to  take  her  back,  did 
yoD?  A.  No  sir.  Q.  Yon  never  made  any  ad- 
TBBces  toward  her?  A.  No,  sir.  Q.  What  ad- 
vances she  made  to  yon,  yon  repudiated,  didn't 
yon?  A.  Yes,  sir.  Q.  The  reason  why  you  re- 
pudiated them  was  because  you  didn't  want  to 
live  with  her?  A.  Not  after  I  had  lost  respect 
for  her  ;  no.  Q.  WeU,  you  have  no  rest>ect  for 
her,  then,  have  you ;  have  no  love  for  her,  have 
you?   A.  Not  after  she  broke  up  the  home ;  no." 

In  1910  certain  letters  passed  between  the 
parties,  but  they  hare  no  material  bearing 
upon  the  Issues.  Some  were  occasioned  by 
the  child's  Illness,  and  others  pertained  to 
her  education.  Defendant  has  contributed 
nothing  to  plaintiff's  support  and  mainte- 
nance since  the  separation  in  1907.  By  the 
decree  In  the  habeas  corpus  proceeding,  as 
a  condition  to  tbe  right  to  have  the  custody 
of  the  little  girl  at  certain  times,  he  was  re- 
qniied  to  pay,  and  did  thereafter  pay,  |10 
per  month  for  her  malnteoance.  On  Jan- 
nary  IS,  1912,  plaintiff  wrote  defendant  a 
letter  In  which,  after  referring  to  the  offer 
made  by  her  letter  of  April  9,  1907,  she  stat- 
ed tliat  she  had  since  been  compelled  to 
"impose  upon"  ber  mother  and  brother  for 
tbe  support  of  herself  and  the  child,  $10 
per  month  being  Inadequate  for  the  latter's 
maintenance,  and  requested  defendant  to  pay 
a  reasonable  sum  to  her  mother  or  brother 
by  way  of  reUnbnrsement  for  sudi  exi>endl- 
tures,  and  further  requested  d^endant  to 
furnish  her  with  aufSdent  funds  "to  sup- 
ply the  necessaries  of  life"  If  defendant  per- 
sisted In  living  apart  from  her,  omdudlng 
with  a  request  that  defendant  send  not  less 
than  $50  per  month  In  the  future. 

[1]  Tbe  alleged  Indignities  upon  which  the 
petition  and  cross-bill  respectively  were  baa- 
ed in  plaintiff's  former  suit  will  appear  by 
reference  to  the  opinion  of  this  court  there- 
in, supra,  and  it  Is  unnecessary  to  rehearse 
them  here.  Defendant,  however,  sought  In 
this  action  to  Introduce  evidence  relative  to 
his  wife's  conduct  prior  to  the  separation  in 
April,  1907,  though  the  same  matters  were 
faivolved  In  the  former  case,  upon  the  the- 
ory that  this  could  be  shown  in  defense  as 
affording  reasonable  cause  for  bis  subse- 
quent refusal  to  accept  her  offers  to  return. 
The  endosIoB  of  this  testimony  la  assigned 


as  error.  Amiellant's  portion  is  that,  though 
the  Judgment  in  the  former  case  may  be  res 
adjudlcata  as  to  defendant's  right  to  a  di- 
vorce upon  the  ground  of  indignities  alleged 
In  tbe  orosa-blll  In  that  suit,  neverthelees 
this  did  not  prevent  defendant  from  showing 
misconduct  on  the  part  of  the  plaintiff  prior 
to  the  separation,  in  order  to  exonerate  him- 
self from  having  refused,  without  good  cause, 
to  live  with  plaintiff,  such  alleged  refusal 
being  the  basis  of  the  charge  of  desertion 
ui>on  which  plaintiff's  petition  is  based.  We 
have  examined  very  carefully  the  questions 
propounded  by  defendant's  counsel  to  which 
ol^Jectlons  were  snatalned.  Some  of  tbe  tes- 
tinumy  thus  sought  to  be  elicited  waa  In- 
competent upon  other  grounds,  as  being  hear- 
say or  privileged  communications,  and  ap- 
ivopriate  objections  were  interposed  thereto. 
As  to  the  testimony  excluded  upon  the 
ground  that  defendant  was  precluded  from 
showing  plaintiff's  conduct  prior  to  the  final 
separation,  because  of  the  former  adjudica- 
tion, we  deem  It  unnecessary  to  pass  up<m 
the  question  of  res  adjudlcata  thus  raised. 
For  our  purposes  we  may  consider  all  of 
the  testimony  sought  to  be  elicited  as  In 
evidence.  Plaintiff  again  denied  the  cliarges 
in  question,  as  she  did  in  the  former  case. 
Defendant's  counsel  was  permitted  to  cross- 
examlae  ber  along  these  llnea  Tbout;h 
objections  were  sustained  to  some  questions 
asked  her.  It  was  90t  until  she  had  bad  op- 
portunity to  deny  tlie  alleged  acts  of  mis- 
conduct relied  upon  by  defendant  to  support 
his  defense.  As  In  an  equity  case,  we  may 
here  consider  all  of  this  evidence  as  being 
before  us,  and  take  the  case  In  the  light  of 
all  thereof.  The  tesUmony  relative  to  the 
prior  alleged  misconduct  of  plaintiff,  if  ad- 
mlsslble,  could  have  but  little  weight  under 
the  drcnmstances,  in  view  of  the  fact  that 
it  was  found  in  plalntlfCs  prior  suit  that 
both  parties  were  at  fault ;  that  neither  had 
made  out  a  case  of  Intolerable  indignities, 
and  that  neither  was  the  Innocent  and  in- 
jured party. 

[t,S]  Under  the  circumstances  we  are 
diiefly  concerned  with  the  conduct  and  at- 
titude of  tbe  parties  toward  each  other  sub- 
sequent to  the  final  Judgment  of  this  court 
In  the  former  case.  If  plaintiff's  subsequent 
offers  to  return  and  Uve  with  defendant  ap- 
pear to  have  been  made  in  good  faith,  with 
the  bona  fide  intention  and  desire  to  restore 
amicable  and  proper  conjugal  relations,  then 
by  the  refusal  to  entertain  such  offers  de- 
fendant, we  think,  placed  himself  in  the  posi- 
tion of  the  wrongful  absentee.  And  by  per- 
sisting in  such  refusal  for  a  period  of  one 
year,  defendant  may  properly  be  held  to 
have  absented  himself  vrlthout  reasonable 
cause  for  the  space  of  one  year  within  tbe 
meaning  of  our  statute.  See  Creasey  v. 
Creasey,  168  Mo.  App.  68, 161  S.  W.  210 ;  Louis 
V.  Louis,  134  Mo.  App.  666,  114  S.  W.  1150. 
But  plaintiff's  offers  must  have  been  made 
in  sincerity,  with  the  bona  fide  purpose  of 
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effecting  a  reconciliation,  and  not  merely  as 
a.  device  to  keep  the  law  on  ber  side  and  to 
defeat  defendant  in  subsequent  Utlgatlon. 
See  Greasey  ▼.  Creaaey,  anpra,  168  Mo.  App. 
loc.  cit  89,  101  S.  W.  219;  Meaaenger  v. 
Hessenger,  66  Mo.  329.  And  the  crucial  qoes- 
tlon  before  ub  la  whether  plaintiff's  advances 
to  defendant,  subsequent  to  the  final  judg- 
ment In  the  former  case,  are  of  the  requisite 
character  aforesaid. 

Had  we  nothing  but  plaintiff's  letter  of 
April  9,  1907,  as  an  offer  on  ber  part  to  re- 
turn to  the  defendant  to  live  with  bun  as 
bis  vrlfe,  we  would  i)erhaps  be  bound  to  pro- 
nounce the  offer  Insuffldent  to  support  plain- 
tiff's action.  The  letter  Is  a  cold,  typewrit- 
ten, formal  communication,  prepared  in  the 
ofiSces  of  plaintiff's  counseL  It'  expresses 
nothing  of  sorrow  or  regret  for  the  past,  nor 
a  word  of  affection.  Moreover,  it  is  an  of- 
fer to  return  to  defendant  upon  condition 
that  he  provide  a  suitable  home  for  ber  and 
her  cblld,  according  to  defendant's  means. 
Wblle  the  condition  tiins  attached  may  ex- 
press nothing  more  than  the  defendant's  le- 
gal duty,  It  is  significant  as  barking  back 
to  what  (as  plaintiff  admitted  on  cross-ex- 
amination) was  one  of  the  main  causes  of 
the  original  disagreement  between  the  par- 
ties, viz.,  plaintiff's  objection  to  living  in  the 
Rntger  street  flat  She  stated  further,  on 
cross-examination,  that  this  was  the  reason 
why  she  put  that  clause  In  the  letter  repeat- 
ing that  the  premises  in  which  she  formerly 
lived  were  unsanitary,  though,  as  will  appear 
by  reference  to  the  opinion  In  the  former 
case,  this  was  not  established.  However, 
In  this  connection  the  strained  relations  of 
the  parties,  who  were  then  dealing  with  each 
other  through  counsel,  should  be  borne  In 
mind,  and  plaintiff  appears  to  have  been  un- 
der the  Impression  that  her  counsel  had  pre- 
viously communicated  an  offer  to  defendant 
which  he  had  not  accepted. 

When  the  evidence  as  a  whole  Is  considered 
It  ai^jears  to  be  snSicient  to  Justify  a  de- 
cree In  plaintiff's  favor.  At  the  time  of  the 
pendency  of  the  habeas  corpus  proceeding, 
plaintiff  seems  to  have  shown  a  genuine  de- 
sire to  effect  a  reconciliation.  She  not  only 
expressed  to  Judge  Hitchcock  a  willingness 
to  return  to  the  defendant  and  live  with  him, 
but  was  at  hand  when  this  was  communicat- 
ed to  defendant,  waiting  for  his  response. 
The  presumption  Is  that  such  offers  were 
bona  fide,  plaintiff  expecting  to  perform  the 


marital  obttgatlons  oa  ber  part  If  a  recw- 
dilation  were  effected,  in  the  arbsmoe  of  an; • 
thing  indicating  the  contrary.  Defendant, 
however,  without  any  inquiry  as  to  pUintUTi 
good  faith  In  the  premises,  refused  to  con- 
sider any  proposition  looking  to  a  reconcilia- 
tion. He  says  that  be  could  not  live  with 
plaintiff  "under  those  conditions."  But  there 
is  no  evidence  that  any  oondltlons  were  at- 
tached to  the  offers  by  plaintiff  throngb 
Judge  Hltcfaoodc  Defendant  was  not  Justi- 
fied In  assuming,  without  more,  that  plain- 
tiff intended  to  punue  the  same  course  of 
conduct  that  she  had  in  the  past;  and  this 
court  found  that  defendant  bad  been  like- 
wise at  fault  Had  defendant  taken  an; 
steps  to  ascertain  the  sincerity  of  plaintiff 
In  the  premises,  quits  a  different  situation 
might  have  been  presented;  but  he  refused 
to  even  consider  a  reconciliation,  refused  to 
see  his  wife,  and  took  special  precautions  to 
avoid  meeting  her.  By  this  conduct  defend- 
ant put  himself  In  the  attitude  of  refusing  to 
resume  conjugal  relations  with  plaintiff  upon 
her  offer  so  to  da  Under  the  circumetaiices 
we  cannot  denounce  this  offer  as  not  being 
bona  fide;  and  we  think  that  defendant's 
attitude,  appearing  from  this  and  from  his 
own  admisBlonB  on  croaa-examlnatlon,  con- 
tinuing as  It  did  for  more  than  the  statutory 
period,  made  him  liable  to  the  charge  of  de- 
sertion laid  in  the  petition,  as  tbe  learned 
trial  Judge  found. 

In  respect  to  the  costedy  of  tbe  dani^iter, 
and  the  award  at  allnxMty,  tbe  decree  should 
not  be  disturbed. 

The  Judgment  of  the  drcolt  court  will  ac- 
cordingly be  afflrmed.    It  is  so  ordeied. 

NOBTONI,  J.,  coaonrs. 

RfiJYNOIiDS,  P.  J.  (dissenting).  I  cannot 
concur  In  tbe  result  reached  by  my  learned 
assodatea  All  that  defendant  had  directly 
trom  the  plaintiff  was  the  letter  set  oat  in 
this  opinion.  He  undoubtedly  had  tliat  in 
mind  when  he  talked  with  Judge  HttdioodL 
That  was  a  cold,  buslnesAlke  letter,  imposing 
terms  that  a  wife  has  no  rl^t  to  Impose. 
Nor  do  I  think,  under  the  facts,  the  plaintiff 
should  have  any  alimony.  She,  while  main- 
taining the  daughter  during  minority,  la  pos- 
sibly entitled  to  an  allowance  for  that  If  the 
husband  refuses  any.  She  should  have  no 
more  than  that  and  nothing  by  way  of  ali- 
nxiny. 
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MAKSHALL  ▼.  XJKITED  HYB.  CO.  OF 

ST,  IX)UIS.    (Na  14164.) 

(St  Louia  Court  of  Appeals.     Miaeooii.     D«6 

7. 1915.    Beheaiing  Denied  March  28, 1916.) 

1.  NEOueHicE  «=>45  —  D^lRgioous  Cokdi- 

HON     OF     PBEiaSES— UNODABDXD    EilXVATOB 

Seujts. 

The  leaving  of  the  entrance  of  an  elevator 
(haft  in  defendant's  building  exposed  and  an- 
guarded  at  a  time  vrhen  the  dervator  was  not  at 
that  floor  and  the  building  was  rather  dark,  es- 
pecially the  elevator  shaft,  was  a  negligent  act 
sufficient  to  cast  liability  upon  defendant  for 
injuries-  thereby  proximately  caused  to  any  one 
to  whom  defendant  owed  any  duty  in  the  prem- 
ises. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |  80;    Dec.  Dig.  «=s>45.] 

2.  Mastkb  and  Sebvant  «=s>256(2)— Actionb 

FOB   INJ-DBIKS— GoNSTBtrOTION    OF    PKTITION. 

In  an  action  for  injuries  to  a  acboolboy  «n- 
plojed  by  defendant  during  certain  hours  of  the 
day,  caused  b^  lumping  into  an  elevator  shaft 
under  the  betaef  that  the  elevator  was  at  the 
level  of  a  driveway  about  14  inches  below  the 
level  of  the  floor,  a  connt  in  the  petitiMi  al- 
leged that  plaintifE  was  in  the  building  pursuant 
to  the  invitation  and  direction  of  defendant, 
and  that  while  so  in  the  building  defendant  neg- 
ligently and  carelessly  permitted  the  shaft  to  be 
open,  exposed,  and  unguarded  so  as  to  endanger 
plaintiff  and  other  persons  lawfully  in  the  buud- 
mg.  and  that  as  a  result  of  such  negligence 
plaintiff  fell  into  the  shaft  and  was  injured. 
Held,  that  the  cause  of  action  pleaded  did  not 
proceed  upon  the  theory  that  defendant  was 
negligent  in  respect  to  furnishing  plaintiff  a 
sate  place  to  work  or  a  safe  means  of  egress 
from  the  building. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  810;  Dec.  Dig.  «=» 
256(2).] 

3.  Masteb  ahd  Sebvant  ®=»88(7) — Liability 
fob  injt7bix8 — existence  of  belation. 

Where  a  boy  employed  by  defendant  during 
certain  hours  of  the  day  had  not  left  defendant's 
building  when  injured,  but  was  still  upon  the 
very  floor  upon  which  he  performed  his  chief 
daties,  and  had  not  lingered  or  loitered,  the  re- 
lation of  master  and  servant  was  not  entirely 
suspended  though  he  was  about  to  leave  the 
bnilding. 

[Ed.  Note. — ^Por  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  180 ;  Dec  Dig.  <S=»88(7).] 

4.  Masteb  and  Sebvant  «=»88(7)— Liability 
FOB  Imjttbibs— Time  and  Piaok  of  Acci- 
dent. 

A  master's  duty  to  a  servant  is  not  neces- 
sarily confined  to  the  precise  period  during 
which  services  are  actively  rendered  nor  re- 
stricted to  the  identical  place  of  the  labor. 

[Ed.  Notew— XV>r  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  150 ;   Dec.  Dig.  (8=388(7).] 

6.  Mabikb  and  Sxbtant  <s=>284(3)— Actionb 
FOB  IifjUBiEB— Questions  fob  Juby. 

In  an  action  for  injuries  to  a  boy  employed 
by  a  street  railway  cmnpany  during  certain 
hoars  of  the  day,  whose  main  duties  were  to 
collect  and  assort  transfers  and  who  was  in- 
jured when  he  was  about  to  leave  the  building 
tor  the  day  by  jumping  into  an  elevator  shaft 
nader  the  belief  that  the  elevator  was  level  with 
a  driveway  about  14  inches  below,  for  the  pur- 
pose of  assisting  in  opening  a  door  leading  to 
the  driveway  evidence  held  to  make  a  question 
for  the  jnry  as  to  whether  his  act  in  going  into 
the  shaft  to  assist  his  immediate  superior  was 
Tithin  the  scope  of  his  duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1006;  Dec.  Dig.  «=» 
2S4(3).] 


6.  TBIAI.  «S»1(>6(2)— DfeMVBBBB  TO  BVIBENOB— 

Considebation. 

Evidence  on  demurrer  thereto  must  be  view- 
ed in  the  light  most  favorable  to  plaintifE. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  355 ;   Doc.  Dig.  <S=»156(2).] 

7.  Mabteb  and   Sebvant   e=»89(l)— Actions 
FOB  Injuries— "Scope  of  Employment." 

The  "scMie"  of  an  employS's  duties  was  to 
be  determined  by  what  he  was  employed  to  per- 
fonn  and  what,  with  the  knowledge  and  approv- 
al of  his  employer,  he  actually  did  perform  while 
engaged  in  the  service. 

[Ed.  Nota— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  153;   Dec.  Dig.  <s=>89(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seomd  Series,  Scope  of  XkaploymentJ 

8.  Mabteb  and    Servant  9=380(4)— Actionb 
fob  imjubiea — soofe  of  employment. 

If  a  boy  employed  by  a  street  railway  com- 
pany to  collect  and  assort  transfers  and  do 
whatever  he  was  told  to  do  had  been  accustomed 
from  time  to  time  to  assist  in  raising  a  door 
leading  to  a  driveway  vrith  the  knowledge  and 
approval  of  his  superiors,  and  if  this  fell  within 
tte  general  scope  of  the  duties  performed  by  him 
from  time  to  time  and  the  circumstanees  were 
•oeh  as  to  make  it  appear  to  him  that  the  act 
of  assisting  in  opening  the  door  was  reasonably 
to  be  expected  or  him  as  an  employfi,  his  act  In 
going  to  the  assistance  of  his  immediate  supe- 
rior without  being  specifically  told  to  do  so  was 
not  wholly  beyond  the  spope  of  his  employment 
so  as  to  place  him  in  the  position  of  a  mere 
stranger  intermeddling  in  tnat  with  which  he 
had  no  concern. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  §  156 ;  Dec.  Dig.  «=>89(4).l 

9.  Neolioence  €=s>32(2)— Liabiuty  fob  In- 
JUBiEs  TO  Invitees. 

A  boy  employed  by  a  street  railway  com- 
pany during  certain  hours  of  the  day  to  collect 
and  assort  transfers  and  do  whatever  he  was 
told  to  do  saw  his  immediate  superior  opening  a 
door  leading  from  an  elevator  shaft  to  a  drive- 
way as  he  was  about  to  leave  the  building  for 
the  day  and  Jumped  into  the  shaft,  believing  the 
elevator  was  there,  to  assist  in  opening  the 
door.  Held  that,  even  though  this  was.  not  with- 
in the  scope  of  his  duties,  he  was  not  a  mere 
intruder  or  bare  licensee  and  was  entitled  to 
such  proteetlon  as  would  be  due  an  invitee. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cient  Dig.  {  43 ;  Dec.  Dig.  •8s>32(2).] 

10.  Nesugencx    «E»136(26)  —  Contbibutoby 

NXGLIGENCK— ^UBSriONB  FOB  JUBY. 

A  person  suing  for  injuries  is  not  to  be 
held  guilty  of  negligence  as  a  conclusion  of  law 
unless  the  evidence  leaves  no  room  for  reason- 
able minds  to  entertain  diSerrait  opinions  with 
regard  thereto,  and,  unless  it  condusively  ap- 
pears that  the  injuries  resulted  from  his  own 
negligence,  the  effect  of  his  conduct  is  a  matter 
for  the  consideration  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cmt  Dig.  U  888,  834;   Dec.  Dig.  <8=9l36(2^3 

11.  Masteb  and  Sebvant  ®=»289(0)— Actions 
FOB  Injubieb— Questions  fob  Juby— Con- 

TBIBUTOBY  NEOLiaENCE. 

Plaintiff,  a  boy  15  years  old,  employed  in 
street  railway  offices  to  collect  and  assort  trans- 
fers and  help  generally  around  the  place,  was 
injured  by  jumping  into  an  elevator  shaft,  be- 
lieving that  the  elevator  was  at  the  level  of  a 
driveway  about  14  inches  below  the  level  of  the 
floor,  to  assist  his  immediate  superior  in  open- 
ing a  door  lending  to  the  driveway.  The  build- 
ing was  dark,  especially  the  elevator  shaft,  and 
he  was  unable  to  see  whether  or  not  the  devator 
was  there.  It  was  customary  for  the  elevator 
to  be  at  the  level  of  the  driveway  whenever  the 
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doors  to  the  devator  diaft  were  open,  or  at 
least  when  both  the  doora  at  the  office  floor  and 
the  door  leading  to  the  driveway  were  open. 
Held,  that  he  waa  not  negligent  aa  a  matter  of 
law. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Gent  Dig.  §{  1006,  1009;  Dec.  Dig. 
®=>289(9).] 

12.  Neougenck    ^=s»85(2)   —  OoifTBiBtrroBT 
Neouoencb— Ghildrkn. 

The  conduct  of  a  boy  IS  years  old  was  not 
to  be  measured  by  that  of  the  ordinarily  prudent 
man  of  mature  years  as  a  standard,  and  his  age 
waa  to  be  reckoned  with  as  a  factor  in  deter^ 
mining  whether  he  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  123 ;   Dec.  Dig.  «=»86(2).] 

13.  NjEOLioEiroB  «=»141(10)  —  Ihstbdohoks— 

CONTBIBUTOET  NXOUQENOE — ChILDBEN. 

In  an  action  for  injuries  to  a  boy  15  years 
old,  the  court  charged  that  in  determining 
whether  the  injuries  were  caused  by  plaintiff's 
own  negligence  and  carelessness,  the  jury  might 
consider  his  age  and  capacity,  and  that  a  child 
was  required  to  exercise  care  and  caution  for 
his  own  safety,  but  only  such  care  and  caution 
as  was  usually  ezerciaed  by  ordinary  children  of 
the  same  age  and  capacity.  Held,  that  this  was 
not  erroneous,  as  plaintifi  was  entitled  to  an 
instruction  of  this  character,  and  the  instruction 
was  good,  at  least  in  its  general  scope. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  393;   Dec  Dig.  «=»141(10)J 

Beynolds,  P.  J.,  dissenting. 

Appeal  from  St  Lonls  Circuit  Court; 
Rhodes  E.  Cave,  Judge. 
"Not  to  be  officially  published." 
Action  by  Lisle  Francis  Marshall,  by  Frank 
B.  Marshall,  bis  next  friend,  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  plalntUI,  and  defendant  ap- 
peals.   Affirmed. 

Boyle  &  Priest  and  O.  T.  Priest,  all  of  St. 
Louis,  for  appellant  Jones,  Hocker,  Hawes 
&  Angert,  of  St  Loola,  for  respondent 

ALLEN,  J.  Tbia  is  an  action  tot  personal 
injuries  sustained  by  plaintiff,  a  minor,  by 
reason  of  falling  into  an  elevator  shaft  main- 
tained by  defendant  in  an  office  building  oc- 
cupied by  it  in  the  dty  of  St  Ixmls.  a?here 
was  a  verdict  and  Judgment  for  plaintiff  In 
the  sum  of  $2,000,  and  the  case  is  here  on 
defendant's  appeal. 

Plaintiff,  a  young  man  about  IS  years  of 
age  at  the  time  of  bis  injury,  and  who  was 
attending  school,  was  employed  by  defendant 
for  certain  hours  during  the  day,  and  on 
Saturdays  and  during  vacation  periods.  His 
duties  in  the  main  were  to  collect  and  assort 
certain  transfer  slips,  or  "transfers,"  though 
the  evidence  is  that  plaintiff  from  time  to 
time  rendered  other  services  about  the  build- 
ing. 

It  appears  that  the  building,  situated  at 
Park  and  Vandeventer  avenues,  in  the  city 
of  St  Louis,  is  several  stories  in  height ;  and 
that  in  the  rear  portion  thereof  defendsint 
maintained  a  freight  elevator.  Upon  the  first 
floor,  or  "office  floor,"  the  elevator  shaft  waa 
guarded  by  two  iron  doors.    Oliat  is  to  say, 


the  <H>ening  leading  to  tbe  etevtttor  from  this 
floor,  about  4%  faet  in  width,  was  provided 
with  two  narrow  iron  doors  whidi  swung 
outward  upon  hineres.  It  appears  that  inside 
of  these  doors  there  was  a  small  wooden  gate 
at  the  left  as  one  approached  the  elevator 
entrance,  which,  when  closed,  extended  half- 
way across  the  opening  leaving  one-half 
thereof  unguarded  when  tJie  iron  doors  were 
open.  The  elevator  shaft  connected  directlj 
with  a  driveway  in  the  rear  of  the  building 
leading  to  an  alley.  Tlw  level  of  this  drive- 
way was  about  14  inches  below  the  level  of 
the  office  floor,  and  at  the  entrance  to  the 
elevator  shaft  from  the  driveway  was  a  large 
sliding  door,  which  was  operated  by  sliding 
it  upward  or  downward  by  means  of  two 
large  handles  attached  thereto. 

On  the  morning  of  April  6,  1911,  shortly 
before  8  o'clock,  plaintiff,  who  had  completed 
bis  regular  work  of  collecting  and  assorting 
transfers,  was  upon  the  first  floor  of  the 
building  a  short  distance  from  the  elevator, 
being  about  to  leave  the  building  to  go  to 
schooL  The  evidence  is  that  it  was  then 
rather  dark  In  this  portion  of  the  building, 
and  particularly  In  the  elevator  shaft  The 
elevator  was  not  in  fact  at  or  about  this  land- 
ing, but  was  somewhere  in  the  upper  part 
of  the  building.  One  'WilUams,  who  at  the 
time  was  plaintiff's  immediate  superior,  bad 
opened  the  iron  doors  leading  from  the  office 
floor  to  the  elevator  shaft  and  was  within  the 
shaft,  supporting  himself,  in  part  at  least, 
upon  a  ledge  at  one  side  of  the  shaft,  and 
was  endeavoring  to  raise  the  sliding  door 
opening  upon  the  driveway.  It  appears  that 
when  plaintiff  came  within  about  10  feet  of 
the  elevator  shaft  he  saw  that  the  iron  doors, 
L  e.,  the  swinging  doors  at  the  elevator  en- 
trance from  the  office  floor,  were  open  and 
that  Williams  was  within  attempting  to  raise 
the  outer  sliding  door.  Assuming,  because 
of  the  open  doors  and  the  presence  of 
Williams  in  the  shaft,  that  the  elevator 
was  at  the  level  of  the  driveway  entrance  at 
the  rear,  1.'  e.,  about  14  inches  below  the  level 
of  the  floor  upon  which  plaintiff  then  was, 
plaintiff  entered  the  elevator  shaft  to  assist 
Williams  in  raising  the  outer  door,  and  fell 
to  the  bottom  of  the  shaft  in  the  basement 
below  and  was  injured. 

Plaintiff  testified  that,  when  the  doors  to 
the  elevator  shaft  were  open,  the  elevator 
was  always  at  the  level  of  the  drireway. 
That  the  doors  were  not,  to  the  usual  course 
of  things,  opened  unless  the  elevator  was 
at  this  landtog,  appears  from  repeated  state- 
ments of  plaintiff  on  the  witness  stand.  It 
seems  that  for  ventilation,  if  not  for  otiber 
purposes,  the  swinging  iron  doors  witliln  and 
the  outer  sliding  door  as  well  would  frequent- 
ly be  left  <^en,  but  only  when  the  elevator 
was  standing  at  the  level  of  the  driveway. 
Plaintiff  testified  that,  upon  the  occasion  here 
in  question,  he  saw  the  elevator  doors  at  the 
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office  floor  open,  looked  into  tbe  elevator 
shaft,  and  saw  WUllama  therein,  the  latter 
being  risible  hecanse  of  a  white  slilrt  which 
he  wore;  and,  after  hesitating  a  moment,  en- 
tered the  sliaft  to  assist  in  raising  tbe  outer 
door.  He  says  that  by  looking  he  conld  not 
ascertain  whether  or  not  the  floor  of  the  ele- 
vator was  In  fact  at  the  level  of  the  drive- 
way. He  "Jumped"  into  the  shaft,  i.  e.,  he 
sprang  front  the  edge  of  the  office  floor  ex- 
pecting to  alight  upon  the  elevator  floor  at 
the  level  of  the  driveway,  about  14  Inches 
below. 

It  is  conceded  that  Williama  had  not 
eaUed  for  assistance,  and  that  be  did  not 
Imow  that  plaintlif  was  attempting  to  come 
to  his  assistance  until  be  saw  plaintifC  fall. 
Some  special  phases  of  the  testimony  will 
receive  attention  in  the  course  of  the  opinion. 
The  petition  is  in  two  counts.  The  first 
count  avers  that,  "under  the  statute  in  such 
cases  made  and  provided,"  it  was  the  duty 
of  defendant  to  have  the  opening  to  the  ele- 
vator shaft  protected  "by  good  and  anflicient 
trapdoors,  self-closing  hatches,  safety  catches, 
or  strong  guard  rails  at  least  three  feet  high, 
and  to  uae  diligence  to  keep  the  same  closed 
at  all  times  except  when  in  actual  use"';  and 
it  is  alleged  that  plaintiff  was  lawfully  upon 
defendant's  said  premises,  as  an  employ^  of 
the  defendant,  and  that,  by  reason  of  defend- 
ant's violation  of  the  said  "duty  imposed 
upon  it  by  statute,"  plaintiff  was  cansed  to 
fall  into  the  elevator  shaft  and  was  injured. 
The  second  count  alleges  that  defendant  oc- 
cnpied  the  ofBce  building  in  question  and 
maintained  and  operated  the  elevator  there- 
in, and  that  on  April  6,  1911,  plaintiff  "was 
In  said  building  pursuant  to  the  invitation 
and  direction  of  the  defendant,  and,  while 
so  in  said  building  as  aforesaid,  the  defend- 
ant negligently  and  carelessly  permitted  the 
vellhole  in  wtiich  said  elevator  was  operated 
on  the  first  door  of  said  building  to  be  open, 
exposed,  and  unguarded,  so  as  to  endanger 
plaintiff  and  other  persons  lawfully  In  said 
Imlldtng,  and  that,  as  a  result  of  said  negli- 
gence of  the  defendant,  the  plaintifl  fell  into 
Uie  elevator  shaft  or  wellhole,"  whereby  he 
was  injured. 

The  answer  to  each  count  is  a  general  de- 
nial coupled  with  an  averment  that  plaintiff's 
injuries,  if  any,  "were  caused  by  his  own 
carelessness  and  negligence." 

Certain  ordinances  of  the  dty  of  SL  Louis 
were  offered  in  evidence  by  plaintiff.  Upon 
objections  twing  interposed  thereto  by  defend- 
ant, all  of  the  ordinances  offered  were  ex- 
duded  except  section  447  of  article  4  of  chap- 
ter 6  of  the  Revised  Code  of  St.  Louis  (1012). 
The  latter,  which  was  reed  in  evidence,  is  as 
follows: 

"Every  hoistway,  hatchway,  stairway,  op  well- 
bole  in  every  building,  shall  hereafter  be  secure- 
ly jniarded  by  means  of  proper  gates,  railines 
or  guards,  or  other  inclosures,  which  may  be 
approved  by  tlie  commissiMier  of  pubhc  build- 
iness.  Such  guards  or  railings  shail  not  b«  lees 
titan  three  feet  in  height  nor  more  than  one 
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foot  above  the  floor,  and  sliall  be  so  constructed 
as  to  effectually  prevent  persons  from  falling  in- 
to such  hoistways,  hatchways,  stairways,  or 
wellholes.  The  owners,  lessees,  or  occupants  ol 
any  building  in  the  city  of  St.  Louis,  in  which 
hatchways  or  wcUhoIes  exist,  or  shall  hereafter 
be  constructed,  shall  cause  the  same  to  be  ef- 
fectually barred  or  inclosed,  as  provided  in  sec- 
tions 460,  451,  452,  453  of  this  article,  for  the 
prevention  of  accidents  therefrom." 

At  tbe  close  of  plaintiff's  case,  the  conrt, 
at  the  instance  of  defendant,  gave  a  peremp- 
tory instruction  to  the  effect  that  under  the 
law  and  the  evidence  plaintifl  was  not  en- 
titled to  recover  on  the  first  count  of  his 
petition.  A  like  instruction  offered  by  de- 
fendant as  to  the  second  count  was  refused. 
The  cause  was  submitted  to  the  Jury,  under 
the  second  count  of  the  petition,  upon  in- 
structions wtdcb  need  not  be  here  set  out' 
But  one  Instruction  is  challenged,  and  that 
will  be  noticed  later. 

[1]  I.  No  point  is  made  here  as  to  tbe  ad- 
missibility of  the  ordinance  rend  in  evidence. 
It  was  objected  to  below  on  the  ground  that 
It  had  not  been  specially  pleaded,  but  tbe 
court  held  that  it  was  admissible  under  the 
general  allegation  of  negligence.  As  to  the 
effect  of  the  ordinance,  it  may  be  said  that, 
ordinance  or  no  ordinance,  the  leaving  of 
the  entrance  to  the  elevator  shaft  exposed 
and  unguarded  was  a  negligent  act  suffi- 
cient to  cast  liability  upon  defendant  for 
injuries  thereby  proximately  caused  to  any 
one  to  whom  defendant  owed  any  duty  in 
the  premises.  The  question  is:  What,  if 
any,  duty  did  defendant  owe  to  this  plain- 
tiff with  respect  to  guarding  tlie  shaft  at  the 
time  and  imder  the  existing  drcumsitances? 
And  there  is  the  question  of  plaintiff's  own 
negligence  to  be  reckoned  with. 

It  is  earnestly  contended  by  learned 
counsel  for  appellant  that  the  letter's  demur- 
rer to  tbe  evidence  should  have  been  sus- 
tained, as  to  the  cause  of  action  counted 
upon  in  the  second  count  of  the  petition,  upon 
which  the  case  w«it  to  the  jury,  for  tbe 
following  reasons,  to  wit: 

"(a)  Because  plaintiff's  emplojrment  was  from 
day  to  day,  and,  the  moment  his  duties  for  the 
day  ceased,  the  relation  of  master  and  servant 
ceased,  and  whatever  he  did  after  that  service 
ceased  was  not  as  a  servant  for  the  master, 
and  the  master  was  not  under  any  duty  to  pro- 
tect him  as  a  servant  and  to  furnish  him  a  safe 
place  within  which  to  work,  (b)  Because  at 
the  time  plaintifE  waa  injured  he  was  not  act- 
ing within  the  Une  of  his  duty  or  the  scope  of 
his  employment  and  was  a  mere  volunteer  and 
occapymg  no  better  position  than  that  of  a 
stranger,  (c)  Because  plaintiff  was  guilty  of 
contributory  negligence  in  running  and  jumping 
into  an  elevator  shaft  which  he  knew  to  be  un- 
guarded, without  stopping  and  looking  to  ascer^ 
tain  the  real  condition  of  affairs,  (d)  Because 
the  record  shows  that  the  unguarded  wellhole 
was  not  the  proximate  cause  of  plaintiff's  in- 
juries. The  proximate  cause  of  ue  plaintiff's 
injuries  was  his  voluntary  act  in  running  and 
jumping  into  the  elevator  shaft." 

[2-4]  As  to  the  first  of  these,  it  may  be 
said  that  the  cause  of  action  pleaded  in  tbe 
second  count  does  not  proceed  upon  tbe  the- 
ory that  the  defendant,  as  a  master,  was  neg- 


Digitized  by  LjOOQ  l€ 


162 


184  SOUTHWBSTEEN  BEPOBTEB 


(Ma 


Ilgent  In  respect  to  fnmiahing  plaintiff  a 
safe  place  to  work,  or  a  safe  means  of  egress 
from  the  buUdlng.  That  the  relation  of 
master  and  servant  had  not  become  aitirely 
suspended,  for  all  purposes,  we  think  is 
clear,  In  view  of  the  fact  that  plaintiff  had 
not  left  the  building,  and  had  not  lingered  or 
loitered  thereabout  on  his  own  business  or 
for  bis  own  pleasure  or  convenience.  He  was 
still  upon  defendant's  premises,  and  upon  the 
very  floor  upon  which  he  performed  his 
chief  duties.  Had  he  been  injured  by  reason 
of  defendant's  neglect  in  respect  to  keeping 
reasonably  safe  that  portion  of  the  premises 
over  which  he  might  be  required  to  go  In 
passing  from  the  office,  without  fault  on  his 
part,  no  doubt  would  exist  as  to  defendant's 
liability.  And  the  master's  duty  to  the  ser- 
vant Is  not  necessarily  confined  to  the  precise 
period  during  which  services  are  actively 
rendered,  nor  restricted  to  the  identical  situs 
of  the  labor.  See  Jackson  v.  Butler,  249  Mo. 
342,  155  S.  W.  lOTl;  Bchncke  v.  Mitchell 
Mln.  Co.,  189  Mo.  App.  639,  175  S.  W.  271. 
But  the  question  here,  for  Immediate  con- 
slderatton,  Is  rather  one  i>ertalning  to  the 
scope  of  plaintiff's  duties  as  defendant's  serv- 
ant 

[5]  Whether  plaintiff's  act  of  entering  the 
elevator  shaft  to  assist  Williams  was  one 
wholly  outside  of  and  entirely  beyond  the 
scope  of  his  employment,  to  be  so  declared  as 
a  matter  of  law,  Is  a  question  requiring  for 
its  solution  a  consideration  of  all  the  evi- 
dence adduced  touching  the  character  of 
plaintiffs  employment  and  the  duties  de- 
volving upon  him   thereunder. 

Plaintiff,  in  his  examination  in  chief,  testi- 
fied that  upon  reporting  for  duty  each 
morning  he  would  go  to  certain  car  sheds  and 
get  the  "transfers,"  which  were  in  sacks,  and 
bring  them  to  the  building  at  Park  and 
Vandeventer  avenues;  that  "generally  on 
Wednesday,  Thursday,  Friday,  and  Saturday 
mornings"  he  would  go  to  the  car  shed  at 
about  7  o'clock,  bring  the  transfers  to  the 
building  at  Park  and  Vandeventer  avenues, 
and  "sort  them  out" ;  and  that  then  Mr.  Iilnd- 
say,  "who  was  the  boss  down  there,"  would 
tell  him  what  to  do.    Plaintiff  said: 

"One  car  line  I  had  to  count  every  Saturday 
morning.  That  was  the  Cass  avenue  line ;  and, 
after  I  got  finished  counting  this  line,  I  was 
supposed  to  do  whatever  he  told  me  to.  Q. 
And  did  he  from  time  to  time  tell  you  to  do 
things?  A.  Yes,  sir.  Q.  And  did  you  do  them? 
Generally  help  around  the  place?  A.  Yes,  sir. 
Q.  How  long  had  you  been  employed  there  that 
way?  A.  Well,  almost  a  year  before  I  got  hurt 
•  •  •  Q.  State  what  other  work  ytfn  did,  oth- 
er than  the  work  in  connection  with  those  trans- 
fers. A.  Well,  I  worked  there  during  vacation. 
About  5  o'clock  Mr.  Lindsay  told  some  of  the 
boys  to  pull  up  the  elevator,  to  pull  down  this 
door  that  leads  to  the  driveway ;  and  when  that 
door  was  pulled  down  we  walked  oS  and  dosed 
the  inner  door  then.  Whatever  we  were  told 
to  do,  we  had  to  do  that." 

It  appears  that  Mr.  Lindsay,  referred  to 
In  the  evidence,  was  "tlie  manager  or  super- 
intendent of  the  transfer  department" ;  that 


at  the  time  of  plalntifTB  Injury  Lindsay  was 
away  upon  a  vacation,  and  Williams,  who 
was  in  the  elevator  shaft  when  plaintiff  was 
injured,  took  his  place. 

On  cross-examination  plaintiff  testified 
that  be  had  finished  his  duties  that  morning, 
had  deposited  his  transfers  at  the  regular 
place,  and  was  "about  ready  to  go  to  school" 
when  he  was  Injured. 

"Q.  You  had  no  other  duties  to  perform  in  tie 
building  that  day?  A.  Unices  I  was  told  to. 
Q.  Unless  you  were  told  to;  and  nobody  told 
you  to  do  anything?    A.  Not  this  day." 

On  redirect  examination  plaintiff  testified 
that  be  had  on  other  occasions  assisted  others 
who  were  engaged  in  opening  these  outer 
doors  of  the  elevator,  and  that  in  doing  so 
he  stood  on  the  elevator  platfcvm. 

"Q.  Now  when  yon  assisted  Mr.  Lindsay  or 
Mr.  Williams  or  others  about  that  place  in  do- 
ing other  work  than  that  connected  with  the 
transfers,  did  you  render  that  assistance  onlj 
on  Saturdays,  or  on  other  days  when  you  were 
there?  A.  Other  days.  Q.  On  all  days  when 
you  were  there?    A-  Yes,  tat," 

On  further  cross-examination  plaintiffs 
testimony  Is  as  follows : 

"Q.  I  understood  you  to  say  yesterday,  in 
your  direct  examination  and  upon  cross-exami- 
nation, that  your  work  was  finished  that  morn- 
ing, before  this  accident  occurred?  A.  Yes,  sir. 
Q.  Your  services  were  no  longer  required  there? 
A.  Not  that  morning." 

On  further  redirect  examination,  platntlH 
gave  the  following  testimony: 

"Q.  Lisle,  you  said,  in  answer  to  Mr.  Priest, 
a  few  moments  ago,  that  your  services  were  do 
longer  required  there;  you  had  finished  your 
work.  What  you  had  finished  thot  morning  was 
the  work  that  you  had  to  do  with  respect  to 
the  transfers?  A.  Yes,  sir.  Q.  And  you  were 
on  your  way  to  school?  A.  Yes,  sir.  Q.  Pass- 
ing through  the  ofiice?    A.  Yea,  air." 

[(]  Considering  this  testimony  as  a  whole, 
which  is  all  that  the  record  contalna  touching 
the  matter,  and  viewing  it  In  the  light  most 
favonvble  to  plaintiff,  as  It  must  be  viewed 
upon  demurrer,  we  are  led  to  the  conclusion 
that  It  sufiiced  to  take  plaintiff's  case  to  the 
jury,  as  affording  a  sufficient  basis  for  a 
finding  by  the  triers  of  the  fact  that  plaintiffs 
act  In  going  into  the  shaft  to  assist  his  im- 
mediate superior  was  one  comprehended  with- 
in the  scope  of  his  duties  as  defendant's  serv- 
ant. This  testimony  does  not  appear  to  jus- 
tify us  in  saying,  as  a  conclusion  of  law,  that 
plaintiff,  at  the  time  of  his  Injury,  was  en- 
gaged in  the  performance  of  an  act  entirely 
beyond  the  scope  of  his  employment,  where- 
by he  became  a  mere  volunteer  or  Interloper. 
To  so  hold  we  must  be  prepared  to  say  that 
no  other  rational  conclusion  may  be  drawn 
therefrom ;  that  the  question  of  fact  Involv- 
ed Is  one  as  to  which  reasonable  minds  could 
not  differ. 

[7]  Though  plaintiff's  chief  duties  were 
those  In  connection  with  the  transfers,  be 
says  that  he  did  whatever  his  Immediate 
superiors  told  him  to  do,  and  helped  general- 
ly "around  the  place."  He  reiterates  that, 
aside  from  his  woric  with  the  transfers,  his 
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dnties  were  to  do  whatever  his  sai)eriors  told 
Mm  to  do.  And  appellant's  connsel  lajrs 
much  stress  upon  the  fact  that,  on  the  morn- 
ing In  questlcm,  no  one  told  plaintiff  to  do 
that  which  resulted  In  his  Injury.  But  we 
must  view  plaintiff's  testimony  In  Its  entirety, 
ha\-lng  regard  to  the  full  Import  thereof,  and 
the  legitimate  Injerences. arising  therefrom. 
It  appears  thht  plaintiff  had  been  previously 
directed  to  assist  In  closing  this  sliding  door. 
He  had  theretofore  assisted  others  in  opening 
the  door.  Just  as  he  was  attempting  to  assist 
WUliams  when  Injured.  And  from  his  testi- 
mony it  is  to  be  inferred,  at  least,  that  such 
services  were  rendered  from  time  to  time  at 
dther  the  special  or  general  direction  of  his 
snperlors.  It  thus  appears  that  the  .act  in 
which  hf  was  engaged  at  the  time  of  Ms  in- 
Jury  was  one  which  he  had  frequently  per^ 
formed  before,  not  only  with  the  knowledge 
and  approval  of  his  superiors,  but  at  their 
direction.  The  scope  of  plaintlfTs  duties  is 
to  be  determined  by  what  he  was  employed 
to  perform  and  what,  with  the  knowledge 
and  approval  of  his  employer,  he  actually  did 
perform  while  engaged  in  the  service.  Rum- 
mUl,  Adm'r,  v.  Dllworth,  Porter  &  Co.,  Ill 
Pa.  343,  2  Aa  355,  363;  26  Cya  1090;  Mlll- 
sap  V.  Beggs,  122  Ma  App.  loc.  clt  9,  97  S. 
W.  956 ;  Morbey,  Adm'x,  v.  Hallway  Co.,  105 
Iowa,  46,  74  N.  W.  751. 

[t]  While  jdaintiff  says  that,  aside  from 
his  dnties  in  conection  with  the  transfers,  be 
was  to  do  whatever  he  was  told  to  do,  this 
does  not  necessarily  mean  that  he  was  re- 
quired or  expected  to  always  await  explicit 
orders  to  peifMm  each  specific  act.  At  any 
rate,  the  evidence  cannot  be  said  to  be  con- 
dasive  as  to  this;  and  if  be  had  been  ac- 
customed from  time  to  time  to  assist  In  rals- 
iDg  this  door,  with  the  knowledge  and  ap- 
proval of  his  snp^ors  representing  defend- 
ant, his  act  in  going  to  the  assistance  of 
Williams  at  the  time  of  his  injury,  when  it 
appeared  to  him  that  assistance  was  needed, 
cannot  well  be  said  to  be  one  wholly  beyond 
tlie  scope  of  his  employment  so  as  to  place 
him  In  the  position  of  a  mere  stranger  in- 
tertneddUng  in  that  with  which  he  has  no 
concern.  He  should  not  be  denied  a  recovery 
for  the  reason  alone  that  the  act  was  one 
whl<^  be  had  not  been  specifically  told  or 
re<)utred  to  perform,  U  in  fact  it  was  one 
which  fell  within  the  general  scope  of  the 
di'ties  performed  by  him  from  time  to  time, 
and  the  circumstances  were  such  as  to  make 
it  appear  to  htm  at  the  time  to  be  an  act 
reasonably  to  be  expected  of  him  as  an  em- 
p\oy6. 

[%]  The  second  count  of  the  petition  pro- 
ceeds upon  the  theory  that  plaintiff  was  In 
the  position  of  an  Invitee,  or  at  least  entitled 
to  such  protection  in  the  premises  as  would 
be  due  an  invitee.  We  r^ard  the  evidence 
as  sufficient  to  support  the  allegations  of 
this  count.  Plaintiff  was  upon  the  "office 
floor"  in  the  capacity  of  an  employ^.  His  act 
of  entering  tbe  elevator  abaft,  under  the  dr- 


cnmstances,  we  think  may  properly  be  found 
to  be  one  within  the  scope  of  his  duties  as 
such  employ^.  In  any  event,  plaintiff,  in 
going  into  tbe  shaft,  in  our  opinion,  did  not 
become  a  mere  intruder  or  even  a  bare  li- 
censee. And  the  duty  was  cast  upon  defend- 
ant to  guard  this  dangerous  pitfall,  situated 
in  a  darkened  position  of  the  building,  so 
that  persona  lawfully  upon  the  premises  for 
purposes  connected  with  defendant's  busi- 
ness might  not  fall  therein. 

[10]  II.  But  appellant  insists  that  in  any 
event  plaintiff,  in  rushing  into  the  elevator 
shaft  when  it  was  so  dark  that  he  could  not 
see  what  were  the  real  conditions  present, 
and  without  taking  precautions  to  investigate 
further,  was  guilty  of  such  negligence  as  to 
preclude  his  recovery.  In  considering  this 
phase  of  the  case,  and,  for  the  present,  leav- 
ing out  of  consideration  the  fact  that  plaintiff 
was  a  boy  15  years  of  age,  it  is  to  be  borne 
In  mind  that  he  is  not  to  be  held  guilty  of 
negligence,  as  a  conclusion  of  law,  unless  the 
evidence  bearing  upon  the  matter  is  such  as 
to  leave  no  room  for  reasonable  minds  to  en- 
tertain different  opinions  with  regard  there- 
to. Unless  it  conclusively  appears  that  plain- 
tlfTs injuries  resulted  from  bis  own  negli- 
gence, the  effect  of  his  conduct  is  a  matter 
for  the  consideration  of  the  Jury. 

[11  ]  As  shown  above,  the  iron  doors  leading 
from  tite  office  floor  to  the  elevator  shaft  had 
been  opened  by  defendant's  servant  Williams, 
who  was  within  the  shaft,  with  his  back 
turned  to  plaintiff,  supporting  himself  upon  a 
ledge  at  the  side  tbereot  and  endeavoring  to 
raise  the  sliding  door  in  the  rear.  He  wore 
a  white  shirt,  and  on  this  account  was  visible 
to  plaintiff  as  the  latter  approached  the  op«i 
doorway.  According  to  plaintiff's  exi>eri«ioeh 
the  open  doors,  and  the  presence  of  Williams 
within  the  shaft  attempting  to  raise  the  slid- 
ing door.  Indicated  that  the  elevator  was  at 
the  level  of  the  doorway.  Appellant  says 
that,  according  to  the  evidence,  it  was  cus- 
tomary for  the  devator  to  be  at  the  level  of 
the  driveway  only  when  both  the  iron  doors 
at  the  office  floor  and  the  sliding  door  at  the 
rear  were  open,  and  says  that  such  was  not 
the  case  when  plaintiff  approached  the  shaft 
on  the  occasion  in  question.  It  is  unneces- 
sary to  state  in  detail  the  evidence  touching 
this  matter.  It  is  sufficient  to  say  that,  had 
the  sliding  door,  as  well  as  the  ttoa  doors, 
been  open,  the  situation  could  not  have  been 
one  more  likely  to  lead  plaintiff  to  believe 
that  the  elevator  was  at  the  driveway  level 
than  the  circumstances  which  were  actually 
present;  for  the  iron  doors  were  open  and 
Williams  was  seen  within  the  shaft  in  tlie 
very  act  of  attempting  to  open  the  rear, 
sliding  door.  Under  such  circumstances,  it 
was  quite  reasonable  for  one  to  suppose  that 
the  elevator  was  at  the  level  of  the  driveway, 
and  that  WUliams  was  standing  upon  the 
floor  thereof.  The  act  of  WUliams  in  thus 
entering  the  elevator  shaft,  leaving  the  iron 
doors  open  behind  him,  was  a  negligent  act, 
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particularly  In  view  of  the  darkness  at  this 
place,  likely  to  cause  any  one  approaching  the 
elerator  to  believe  that  the  latter  was  at  this 
landintc-  And  though  plaintiff,  being  unable, 
an  account  of  the  darkness,  to  see  whether  or 
not  the  elevator  floor  was  in  fact  where  he 
thought  it  to  be,  entered  the  shaft  without 
taking  precautions  to  Investigate  further,  we 
think  that  we  could  not,  under  the  drcum- 
Ktuiices,  pronounce  him  guilty  of  contributory 
negligence  as  a  matter  of  law,  nor  hold,  as  a 
conclusion  of  law,  that  his  injuries  prox- 
imately resulted  from  his  own  negligence.  In 
view  of  all  of  the  attendant  facts,  the  ques- 
tion of  plaintiff's  negligence,  we  think,  be- 
came one  for  the  jury. 

In  Barfoot  v.  White  Star  Line,  170  Mdch. 
349,  at  page  355,  130  N.  W.  437,  at  page  439, 
It  was  held  that  an  adult  should  not  be  held 
guUty  of  negligence  as  a  matter  of  law,  in 
entering  an  elevator  shaft  under  circumstanc- 
es similar  to  those  here  involved.  The  court 
said: 

"It  is  not  conclusive  of  the  question  of  plain- 
tiff's negligence  that  be  used  core,  and,  as  he 
believed,  sufficient  care,  to  ascertain  that  the 
elevator  was  where,  within  his  experience,  the 
open  gate  indicated  it  to  be,  although  he  knew 
tfic  gale  did  not  operate  automatically.  *  »  • 
Whether,  under  all  the  circumstances,  i>laiutiff 
was  careless,  was  a  question  for  the  jury."  And 
see  N'oack  v.  WilUams  et  «L,  176  Mich.  15,  140 
N.  W.  956. 

[12]  The  open  iron  doors,  the  presence  of 
Williams  within  the  shaft  attempting  to  open 
the  sliding  door,  Indicated,  in  plalntifTs  ex- 
perience, that  the  elevator  was  at  the  level 
of  the  driveway.  In  conjunction  with  this, 
ibe  darkness  of  the  place  operated  to  pre- 
vent plaintiff  from  seeing  that  the  elevator 
was  absent  Under  snch  circumstances,  we 
doubt  very  much  the  propriety  of  holding 
that  even  an  adnlt  ou^t  to  be  regarded 
guilty  of  negligence  as  a  matter  of  law. 
But  In  the  case  before  us  plaintiff's  conduct 
Is  not  to  be  measure  by  that  of  an  ordinarily 
prudent  man  of  mature  years,  as  a  standard. 
He  was  a  boy  15  years  of  age,  and  this  is  to 
be  reckoned  with  as  a  factor  in  the  caBe. 

In  Moeller  r.  United  Rys.  Co.,  242  Mo.  721, 
147  8.  W.  1009,  our  Supreme  Court  refused 
to  hold  that  a  boy  12  years  of  age  ought  to 
be  declared  guilty  of  contributory  negligence 
as  a  matter  of  law  in  jumping  from  a  moving 
car.  Among  other  tilings,  the  court,  tlirough 
Volliant,  C.  J.,  said: 

"A  court  is  justified  in  taking  a  case  from  the 
jury  only  when  from  the  evidence  adduced  there 
can  be  but  one  reasonable  conclusion  drawn. 
Can  there  be  no  two  opinions  on  the  question  of 
whether  this  boy  was  possessed  of  safficient 
experience  to  enable  him  not  only  to  see  what 
a  person  of  mature  years  would  have  seen,  but 
also  to  appreciate  the  danfrer  into  which  he  was 
plunging/  The  court  cannot  specify  the  age  to 
which  a  child  when  he  has  attained  it  shall  be 
held  as  liable  in  such  case  as  a  person  of  full 
maturity,  because  there  are  other  facts  to  he 
taken  into  account :  The  peculiar  drcnmatanoes 
of  the  particular  case,  the  knowledge  and  expe- 
rience of  the  child  in  reference  to  those  circum- 
stances, and  his  capacity  to  appreciate  the  dan- 
ger." 


And  in  Jackson  t.  Butler,  supra.  In  an  opin- 
ion by  Farls,  J.,  after  a  review  of  many  of 
tlie  cases  In  this  state  and  of  other  autbori- 
ties  as  well  (249  Mo.  loc.  clt  368  et  seq.,  1.") 
S.  W.  1071),  the  court  declined  to  hold  that 
a  boy,  more  thon  17  years  of  age,  was  to  be 
declared  guilty  of  contributory  negligence  as 
a  matter  of  law ;  though  the  court  prefaced 
the  discussion  of  tliat  pha^  of  the  case  by 
saying: 

"We  deem  it  reasonably  clear  upon  the  facts 
before  us  that,  if  plaintiff's  conduct  is  to  be 
weighed  in  the  same  scales  and  measured  by  the 
same  rule  by  wliich  we  weigh  and  measure  the 
acts  of  an  adult,  he  was  guilty  of  such  contribu- 
tory negligence  as  bars  recovery." 

Touching  this  question,  we  might  refer  to 
many  other  decisions  of  our  courts.  We  do 
not  sa^  that,  upon  the  facts  Involved,  they 
may  be  all  harmonized;  but,  however  this 
may  be,  the  recent  controlling  cases  to  which 
we  have  just  referred  furnish  us  ample  au- 
thority for  holding  that  the  conduct  of  this 
plaintiff  Is  not  to  be  measured  by  the  rule  ap- 
plicable to  adults  under  like  circumstances. 
And  with  this  in  mind  we  are  constrained  to 
hold,  under  the  facts  disclosed  by  this  recoid, 
that  the  trial  court  properly  refused  to  take 
the  case  from  the  jury  upon  the  ground  that 
plaintiff's  negligence  was  such  as  to  preclude 
his  recovery  herein,  as  a  conclusion  of  law. 

[13]  III.  An  Instruction  given  for  plaintiff 
is  assailed,  but  this  assignment  of  error  is 
virtually  disposed  of  by  what  we  have  said 
above.  The  portion  of  the  instruction  here 
pertinent  is  as  follows: 

"In  determining  whether  plaintiff's  injuries 
wero  caused  by  his  own  negligence  and  careless- 
ness, the  jury  may  consider  the  aqe  and  capacity 
of  the  plaintiff  at  the  time  of  his  injury.  And 
in  this  connection  the  court  instructs  you  that 
under  the  law  a  child  is  required  to  exercise  su^-h 
care  and  cantion  for  his  own  safety,  but  only 
such  care  and  caution,  as  is  nsually  exercised  by 
ordinary  children  of  the  same  age  and  capacity." 

In  view  of  the  facts  of  the  case,  we  t>er- 
celve  no  error  in  the  giving  of  this  Instruc- 
tion. Plaintiff,  we  think,  was  entitled  to 
have  an  Instruction  of  this  character  given, 
and  that  given  appears  to  be  good,  at  least 
In  its  general  scope. 

The  judgment  should  therefore  be  afflmied, 
and  It  is  so  ordered. 

NORTONI,  J.,  concurs.  REYNOLDS,  P.  J.. 
dissents  In  an  opinion  filed,  and  as  he  deems 
the  decision  herein  to  be  contrary  to  the  de- 
cision of  the  Supreme  Court  in  Kelly  v. 
Benas,  217  Mo.  1,  116  S.  W.  557,  20  L.  It.  A. 
(N.  g.)  9a^,  and  Glaser  v.  Rothschild,  221 
Mo.  180,  120  S.  W.  1,  22  L.  R.  A.  (N.  S.)  101.'>, 
17  Ann.  Cas.  576,  the  cause  at  his  request  is  ■■. 
hereby  certified  to  the  Supreme  Court. 

REYNOLDS.  P.  J.  (dissenting.  On  a  very  j 
careful  reading  and  conslderattou  of  the  tes- 
timony In  this  case.  I  find  myself  unable  to, 
agree  to  the  conclusion  reached  by  my  lenri»-| 
ed  associates.  Tbe  plaintitf,  ceferrinir  to  tliQ 
minor,  as  I  read  the  testimony,  was  not.  IdI 
golug  to  assist  in  raising  tbe  outer  door  oti 
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the  eteTator  shaft;  In  tbe  position  of  an  la- 
Titee,  nor  eren  Ucenaee;    not  then  In  such 
a  position  as  Imposed  any  duty  toward  him 
by  defendant.    Kelly  v.  Benas,  217  Ma  1,  loc. 
cit  9,  116  S.  W.  557,  20  Ii.  R.  A.  (N.  8.)  903; 
lilaser  v.  Roth.scTtUd,  221  Mo.  180,  loc.  cit. 
185,  120  &  W.  1,  22  L.  R.  A.  (N.  S.)  1045,  17 
Ann.  Cas.  576.    He  was  not  at  the  time  going 
throagh  the  building  and  in  his  progress  faU- 
iDg  Into  an  unprotected  trap ;   waH  not  using 
a  passageway  or  any  iwrt  of  the  premises  for 
eslt  from  tliem ;    but  Toluntarlly  underto<A 
to  do  something  not  in  the  line  of  his  duty 
or  of  his  employment,  and  to  do  which  he  was 
not  acting  upon  the  request  or  under  direc- 
tloD,  express  or  Implied,  of  any  <xie.     His 
own  testimcmy  is  concloslre  that  his  duties 
were  in  connectioD  with  the  sorting  out  of 
tmnsfeni  and  that  while  be  occasionally  did 
other  things,  among  them  sometimes  helping 
to  raise  the  onter  doors,  the  doors  leading 
into  the  alleyway  from  this  elevator  shaft, 
he  had  only  done  so  when  speciflcally   re- 
iinested  by  a  superior.    At  the  time  when  this 
acddent  happened  no  one  requested  him  to  do 
anything  connected  with  the  lifting  of  the 
outer  doors    of   the   shaft.      Without   any 
thought  or  attention  wliatever,  seeing  Wil- 
liams, who   was  oigaged  about  the  sliaft, 
standing  over  it  with  one  foot  inside  the  ele- 
vator  shaft,   attempting   to  raise   the   door 
leading  into  the  alley,  he  rushed  to  assist 
bim.     He   saw    that   where    Williams    was 
standing  was  dark.    Boy  that  be  was,  then 
atwut  15  years  old,  be  must  have  known  that 
it  was  not  safe  to  jump  into  a  dark  place 
without  knowing  the  depth  or  where  he  was 
to  land ;    nevertheless  he  appears   to   have 
Ueme  that  very  thing,  that  is   rushed   into 
an    unknown,    daik    opening,    wlthput    tlie 
slightest  attempt  to  ascertain  the  conditions. 
lu  my  judgment  his  carelessness,  which  pro- 
Uaced  his  injury,  was  the  proximate  cause 
of  that  injury  an^  should  so  have  l>een  de- 
clared a»  a  matter  of  law.    I  do  not  think 
that  on  its  facts  this  case  is  analagous  to 
Moeller  v.  United  Rys.  Co.,  242  Mo.  721,  147 
S.  W.  1009.     No  knowledge  of  the  law  of 
lAysics   was  here  needed.     This  boy  of  15 
years  shows  by  his  own  testimony  that  he 
tnew  it  was  hazardous  to  Jump  Into  a  dark 
place  without  looking.    He  was  at  least  three 
years  older  than  young  Moeller;    his  testi- 
mony and  manner  of  giving  it  shows  a  well- 
developed  mind.    Nor  was  the  situation  here 
M  in  Jackson  v.  Butler  et  al.,  249  Mo.  342, 
155  S.  W.  1071.    As  said  by  Judge  Lamm  in 
Bender  v.  Weber,  250  Mo.  551,  loc.  cit.  660, 
561,  157  a  W.  570,  46  U  R.  A.  (N.  8.)  121, 
In  considering  cases,  we  must  interpret  them 
In  the  light  of  the  facts  in  each  case,  "differ- 
entiating and  distinguishing  our  case  from 
another  closely  allied  to  it" 

As  the  facts  here  appear  to  me,  plaintiff 
tnew  tliat  this  elevator  shaft  was  there  and 
jumped  Into  It,  Vithout  any  attempt  to  see 
whether  the  elevator  was  there.  The  sligbt- 
*st.  even   momentary  or  less,  investigation. 


would  have  shown  bim  that  the  elevator  was 
not  down ;  that  to  step  In  the  shaft  invited 
disaster.  Without  stopping  to  look,  *hen 
to  look  was  to  see,  without  invitation  or  or- 
der to  help  Williams,  he  "jumped"  Into  the 
opening,  not  merely  stepping  off  to  the  plat- 
form of  the  elevator  from  the  level  of  the 
floor,  but  Jumping.  O^e  very  fact  that  it 
was  dark  In  this  elevator  shaft,  demanded 
caution,  and  the  very  slightest  investigation 
would  have  shown  him  tliat  the  elevator  was 
not  down  at  that  level. 

In  IX  Ruling  Case  Law,  p.  1257,  §  23,  giv- 
ing the  divergence  of  opinion  as  to  when  cwi- 
tributory  negligence,  connected  with  accidents 
in  or  from  elevators,  is  to  be  treated  as  a 
question  of  law  or  of  fact,  it  is  said  (loc.  cit. 
1258): 

"Where  the  entrance  is  dark,  it  would  seem 
that  ordinary  care  would  condemn  the  act  of  a 
person  who  steps  Into  an  elevator  shaft  without 
satisfying  himself  that  the  elevator  is  there." 

The  authority  for  the  above  quotation  1» 
Bedell  v.  Berkey,  76  Mich.  435,  43  N.  W.  .308, 
15  Am.  St  Rep.  370.  There  the  elevator  shaft 
and  place  in  which  it  was  located  was  darit. 
That  was  the  case  here. 

In  Barfoot  v.  White  Star  Line,  170  Mich. 
349,  136  N.  W.  437,  dted  by  my  able  col- 
league, there  was  a  light  spot  which  plain- 
tiff mistook  for  the  elevator  floor,  and  as- 
sumed that  the  elevator  was  there.  That 
fact  distinguished  It  from  Bedell  v.  Berkev, 
supra.  These  two  cases  illustrate  the  differ- 
ence In  the  application  of  the  rule  of  dUe 
care. 

I  think  the  judgment  of  the  drcuit  court 
should  be  reversed. 


FOSTER  V.  WEST  et  aL    (No.  1600.) 

(Springfield  Court  of  Appeals.    Missouri.    Mar<^ 

11,   1910.     Rehearing  Denied 

April  3,  1916.) 

1.  Railroads  ©=398(4)  —  Injubies  to  PEa- 
soNS  ON  Tracks  —  INJCBIES  Unavoipable 
Notwithstanding    Conteibcttort    Nbqu- 

eENCE. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate while  a  trespasser  on  the  defendant 
railroad's  tracks,  it  being  conceded  that  the  de- 
ceased, who  was  deaf,  was  neBligent  both  in  us- 
ing the  defendant's  track  and  in  not  giving  prop- 
er attention  to  approaching  trains,  evidence 
held  sufficirnt  to  warrant  a  finding  that  a  rea- 
sonably prudent  engineer  would  have  realized 
that  the  deceased  was  not  aware  of  the  ap- 
proach of  his  train  before  it  was  too  close  to 
be  stopped,  and  to  sustain  a  verdict  on  this 
ground. 

[Kd.   Note.— For   other   cases,   see   Railroads, 
Cent.  Dig.  if  1360,  1301;  Dec.  Dig.  «=>398(4).] 

2.  Death   iS=>  104(6)— Action   roB— Insthtjo- 

TIONS. 

In  an  action  for  the  death  of  a  trespasser  on  a 
railroad  track,  under  Rev.  St.  1909,  $  5425,  pro? 
viding  in  part  that  where  the  death  of  a  person 
is  caused  by  the  negligence  of  an  employ^  in 
operating  a  locomotive  or  train,  the  railroad 
sliail  forfeit  and  pay  as  a  jienalty  not  less  than 
?2,000  and  not  more  than  ?10,000,  in  the  discre- 
tion of  the  jury,  an  instruction  which  directed 
an  award  of  not  less  than  $2,000  nor  more  than 
f'lO.OOO  in  the  discretion  of  the  jury,  considei^ 


CssFor  otbOT  easw  m*  same  topia  and  KEY-NUMB£iIl  la  all  Key-Numberad  Dlgssta  aad  Indexw 

Digitized  by  VjOOQ  IC 


166 


184  SOUTHWESTERIT  REPORTER 


Ofo. 


iiiK  on  the  one  hand  the  evidence  showing  pecu- 
niary loss  such  as  the  age  and  earning  capac- 
ity of  the  deceased  and  on  the  other  the  facts 
and  circumstances  attending  the  killing  and 
showing  the  degree  of  negligence  or  culpability 
of  the  defendant,  was  properly  given, 

[I5d.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  U  145,  147 ;  Dec.  Dig.  «=>  104(6).] 

8.  Death    «=»104(6)— Actiom    tob— Insmiuo- 

TIONS. 

In  an  action  for  the  death  of  a  trespasser 
on  a  railroad  track,  under  Rev.  St  1909,  | 
5426,  where  there  was  evidence  that  the  deceas- 
ed was  an  able-bodied  man,  other  than  his  de- 
fect in  hearing,  and  a  farmer,  sufficient  to  war- 
rant compensatory  damages,  an  instruction  lim- 
iting recovery  to  $2,000  as  a  penalty  was  prop- 
erly refused. 

[Ed.  Note.— For  other  cases,  see  Death,  Oeot 
Dig.  Si  145.  147;    Dec.  Dig.  <S=3l04(6).] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Frank  Kelly,  Judge. 

Action  by  Dicie  Foster  against  Thomas  H. 
West  and  others,  receivers  of  the  St  Louis 
&  San  Francisco  Railroad.  From  a  judgment 
for  the  plaintiff,  defendants  appeal.  Af- 
firmed. 

W.  P,  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Olrar^ 
deau,  for  appellants.  Ward  &  Collins,  of 
CamthersvlUe,  for  respondent 


STUROIS,  J.  The  plaintiff  recorered  a 
Judgment  for  93,000  for  tlie  death  of  her  bus- 
band  who,  while  a  trespasser  on  defendant's 
railroad  track,  .was  run  down  and  kUled  by 
defendant's  train.  The  receivers  of  the 
"Frisco  Railroad"  then  operating  snch  road 
are  the  defendants,  but  for  convenience  we 
will  speak  of  the  railroad  company  as  de- 
fendant. The  plaintiff  concedes  that  the  de- 
ceased was  negligent,  both  In  nsing  defend- 
ant's trade  as  a  footpath  for  travel  and  in 
not  giving  proper  attention  to  trains  aiH 
proachlng  from  his  rear.  The  cause  of  action 
is  based  solely  on  the  humanitarian  doctrine 
in  that  defendant's  servants  operating  this 
train  saw  the  deceased  in  abundant  time  to 
have  avoided  his  injury  and  negligently  fail- 
ed to  do  so  after  they  realised,  or  as  reason- 
ably careful  and  skillful  employ^  should 
have  realized,  deceased's  peril.  This  is  prac- 
tically the  only  point  in  the  case,  as  defend- 
ant insists  that  a  verdict  should  have  been 
directed  for  It,  and  the  objection  to  plain- 
tiff's instruction,  submitting  the  case  to  the 
jury  on  this  theory,  goes  to  the  question  of 
there  being  no  evidence  sufficient  to  sustain 
tho   instruction. 

In  determining  the  Issues  the  physical 
facts  become  Important,  though  such  facts 
are  practically  undisputed.  The  train  caus- 
ing this  injury  was  a  light  one,  consisting 
only  of  engine  and  cat)oose,  equipped  with  air 
brakes  and  was  a  special  not  running  on  a 
regular  schedule  time.  It  was  traveling  uorth 
approaching  the  station  of  Micola,  in  Pem- 
iscot county,  some  mile  or  more  from  the 
place  of  the  accident  The  deceased  was  also 
traveling   north   toward  this    same   station. 


walking  in  the  middle  of  the  traclc.  Th« 
train  came  around  a  curve  about  a  half  milt 
south  of  the  place  of  the  accident,  and  from 
this  on  north  the  track  .was  straight,  unob- 
structed and  almost  level.  The  deceased  was 
in  plain  view  from  the  time  the  train  rounded 
the  curve,  and  both  the  engineer  and  the 
fireman  saw  and  oI>8erved  him  from  that 
point  until  the  train  8tra<!k  blm.  It  was  a 
clear  dry  day  and  the  train  was  under  per- 
fect control.  There  was  a  road  crossing  near 
the  end  of  the  curve  and  another  about  a 
quarter  mile  further  north.  The  usual  whis- 
tle signals  were  given  for  both  these  cross- 
ings, to  which  the  deceased  gave  no  apparent 
heed.  The  train,  when  at  this  second  cross- 
ing, was  following  the  deceased,  and  near  a 
quarter  mile  from  him.  On  passing  the  se<> 
ond  crossing  and  the  deceased  showing  no 
indication  that  he  was  aware  of  the  ap- 
proaching train,  the  engineer  began  sounding 
the  alarm  signals  and  continued  to  do  so 
until  the  engine  was  within  200  or  300  feet 
of  deceased.  When  the  deceased  still  con- 
tinued walking  down  the  track  with  no  indi- 
cation, so  far,  that  he  was  aware  of  the  ap- 
proaching danger  or  was  Intending  to  leave 
the  track,  the  engineer  shut  the  throttle  and 
put  on  the  emergency  brakes.  The  train 
was  not  stopped  In  time  to  avoid  striking  the 
deceased,  and  the  engine  came  to  a  stop 
some  85  to  120  feet  beyond.  The  deceased's 
conduct  is  explained  by  the  fact  that  he  was 
hard  of  bearing,  though  of  course  the  train- 
men did  not  previously  know  this  fact 

The  engineer  testified:  Tliat  be  was  in 
charge  of  the  train,  consisting  of  an  engine 
and  caboose,  running  north  from  Tnrrell, 
Ark.,  to  Chaffee,  Mo.  That  after  coming 
around  the  curve  south  of  Micola,  he  saw  a 
man  walking  north  in  the  colter  of  the  tracb. 
That  he  was  on  the  right-hand  side  of  bis 
engine  and  the  fireman  was  on  the  left-hand 
side,  and  the  conductw  and  two  brakemen 
were  In  the  caboose.  That  after  coming 
around  the  curve,  he  whistled  two  or  three 
road-crossing  whistles,  which  consist  of  two 
long  blasts  and  two  short  blasts  of  the  whis- 
tle. That  the  man  just  kept  walking  up  the 
track.  That  after  sounding  the  road-crossing 
whistle,  he  blew  the  stock  alarm,  which  is  a 
succession  of  short  blasts  of  the  whistle,  and 
he  continued  to  do  so  until  he  got  within  200 
or  800  feet  of  the  man,  who  had  not  yet 
looked  around  or  changed  his  gait  or  direc- 
tion, but  was  walking  In  the  middle  of  the 
track,  and  saw  he  wasn't  going  to  get  off, 
and  he  then  closed  the  throttle  and  shut  off 
the  steam  from  the  cylinders  and  applied  the 
brakes  In  emergency.  That  the  air  brakes 
were  all  right  and  In  good  working  order. 
That  after  shutting  off  the  steam  and  apply- 
ing the  air  in  emergency,  he  did  not  sound 
any  danger  signal.  That  at  the  time  he 
shut  off  the  steam  and  applied  the  air  In 
emergency,  his  train  was  running  about  30 
miles  an  hour,  and  it  had  checked  down  to 
al>ont  15  miles  an  hour  at  the  time  the  man 
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was  struck.  That  Just  before  be  yr&a  struck, 
he  seemed  to  be  kind  of  waUdng  off  to  tbe 
side  of  tbe  track,  bad  bis  foot  off  the  rail 
out  on  the  ties,  bad  already  stepped  over  tbe 
rail  and  was  In  tbe  act  of  stepping  off  tbe 
track,  when  tbe  pilot  beam  struck  blm.  That 
tbe  engine,  tender,  and  caboose  were  about 
80  or  90  feet  in  length.  That  when  the  train 
stopped,  tbe  rear  end  of  tbe  caboose  was 
from  15  to  30  feet  past  where  the  man  was 
lying  on  the  ground.  That  at  the  time  he 
bad  been  a  locomotire  engineer  for  abont  4 
fears,  and  prior  to  that  had  about  5  years' 
experience  on  trains.  That  after  realizing 
that  the  man  did  not  hear  the  train  running 
or  the  danger  signal,  he  could  not  have  st<^ 
ped  his  train  any  quicker  than  he  did  because 
be  gave  tbe  emergency  at  that  time,  shut  off 
the  steam  and  applied  tbe  emergency.  That 
when  he  applied  tbe  air  in  emergency  tbe 
train  was  going  abont  80  miles  an  hour. 
That  U  takes  a  couple  of  seconds  to  shut  off 
the  engine  and  three  to  five  seconds  after 
the  air  is  applied  until  the  brakes  take  ef- 
fect on  tbe  wheels,  and  that  during  this  time 
the  train  is  still  moving  at  30  miles  an  hour. 
That  after  applying  the  air  In  emergency 
and  shutting  off  the  engine  there  is  nothing 
else  he  could  do  toward  stopping  tbe  train, 
unless  he  reversed  the  engine,  but  at  that 
rate  of  speed  you  might  tear  the  engine  tdl 
to  pieces  and  slide  the  wheels  and  you 
cooldu't  stop  as  quick  as  if  you  didn't  re- 
verse it.  That  to  reverse  an  engine  at  a 
speed  of  30  miles  an  hour  would  tear  the 
nurnlng  gear  up  or  slide  tbe  wheels.  That 
he  did  not  kno.w  deceased  and  bad  never  seen 
him  before  this  day,  and  did  not  know  any- 
thing about  his  being  deaf ;  that  he  did  not 
know  there  was  anything  wrong  with  him 
nntil  he  saw  he  wasn't  going  to  get  off  the 
track. 

The  fireman  testified:  That  be  first  saw 
Foster  on  the  track  }ust  after  tbe  train 
came  around  the  curve  south  of  Mlcola ;  that 
they  were  a  little  more  than  a  quarter  of  a 
mile  from  him  at  that  time.  That  as  they 
came  around  the  curve  the  engineer  blew 
the  crossing  whistle,  and  after  they  got 
around  the  curve  he  began  blowing  the  stock 
alarm.  That  the  engine  was  about  250  to  300 
feet  from  the  man  when  the  engineer  shut 
tbe  throttle  and  applied  the  brakes  In  emer- 
gency; that  at  ttMt  time  the  man  was  be- 
tween the  ttco  raUt,  and  .when  they  got  a  bit 
closer  it  seemed  like  tbe  man  turned  and 
locked  over  bis  left  shoulder,  but  he  didn't 
get  all  tbe  way  off.  He  looked  as  though  be 
saw  the  train,  and  then  started  diagonally 
off  toward  the  right-hand  side.  That  he  did 
not  see  blm  bit,  because  the  front  end  of 
the  boiler  blocked  Ills  view.  That  when  tbe 
engine  stopped,  tbe  front  end  of  tbe  engine 
vas  about  85  feet  past  the  man,  and  the 
rear  end  of  the  caboose  about  30  feet  past 
where  be  was  lying. 

Then  was  evidence  on  behalf  of  plaintiff 


that  this  train  could  have  been  stopped  witb 
safety  In  100  to  150  feet.  But  this  seems 
rather  incredible,  and  plaintiff  at  tbe  argu- 
ment stated  that  tills  evidence  is  not  relied 
on  for  an  affirmance;  This  difference,  bow- 
ever,  may  largely  arise  from  not  taking  Into 
account  tbe  time  lost  and  distance  covered 
in  putting  on  the  brakes  and  their  taking 
effect  on  tbe  wheels.  The  fact  that  tbe  train- 
men say  the  speed  was  reduced  from  SO  to 
15  miles  per  hour  In  passing  over  the  200  to 
300  feet  before  striking  the  deceased  and 
was  then  brought  to  a  stop  In  86  to  100 
feet  more,  supports  this  theory.  But  bow- 
ever  this  may  be^  tbe  engineer,  skilled  in 
handling  trains  and  engines,  must  be  held 
to  have  knawn  approximately  in  what  dis- 
tance this  train  could  be  stepped  under  tbe 
existing  conditions  and,  if  it  be  true  that 
this  train  could  not  be  stopped  within  the 
distance  it  was  from  deceased  when  he  first 
tried  to  stop  it,  he  knew  that  fact  and  should 
have  taken  it  into  consideration  when  bis 
engine  was  gradually  approaching  the  de- 
ceased. According  to  his  own  evidence,  it 
took  at  least  five  seconds  to  put  on  the  brakes 
and  have  them  take  effect,  and  in  that  time 
tbe  train  running  30  miles  per  hour  would 
pass  over  at  least  200  of  the  250  to  300  feet 
between  the  .engine  and  deceased.  Should 
not  a  skillful  and  prudent  engineer  have  tak- 
en this  fact  into  consideration  in  detetnbiing 
when  to  put  on  bis  brakes?  It  is  well  said  in 
Dutcber  v.  Railroad,  241  Mo.  137, 166, 145  & 
W.  63,  70: 

"Care  to  be  due  requires  that  alarm  neuals  be 
given  when  they  would  be  effective.  And  due 
care  required  that  the  attempt  to  stop  should 
be  made,  ns  a  last  resort,  when  it  would  be 
effective;  for  If  defendant  owed  any  duty  to 
stop  at  all  that  duty  must  begin  when  it 
amounts  to  something  worth  while.  It  must 
not  be  pretermitted  until  it  amounts  to  nothing 
wluitever." 

Tbe  defendant  insists  that  no  liability  is 
shown  for  the  reason  that,  stated  in  various 
language,  there  is  no  proof  of  actionable  neg- 
ligence on  the  part  of  tbe  engineer  after  he 
realised  that  the  deceased  did  not  hear  the 
oncoming  train;  that  after  beconUn{j  atcare 
of  the  Imminent  peril  of  the  deceased,  the 
engineer  did  all  in  his  power  to  stop  the 
train;  that  tbe  duty  to  exercise  ordinary 
care  did  not  devolve  upon  tbe  engineer  until 
be  iecame  aware  of  deceased's  peril,  and  if 
be  did  all  he  could  after  that  time  there  is 
no  negligence;  that  where  tbe  engineer  did 
aQ  he  could  to  avert  the  injury  after  he  taw 
the  perilous  situation  of  deceased,  the  hu- 
manitarian doctrine  does  not  apply;  that 
plaintiff's  Instruction  Is  wrong  whicb  predi- 
cates liability  on  the  fact,  if  found,  that  the 
engineer  did  not  use  care  In  stopping  the 
train,  after  tbe  engineer  saw  and  realized 
deceased's  peril,  and  that  deceased  did  not 
know  of  bis  danger. 

Tbe  argument  is  that  the  engineer,  not 
knowing  of  any  infirmity  of  tbe  deceased, 
bad  a  right  to  rely  on  tbe  fact  ttiat  be  would 
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observe  the  train  and  leare  the  trade  on  its 
approach;  that  the  engineer  testified  that 
he  did  not  Imow  or  realize  that  deceased  was 
not  going  to  leave  the  track,  and  therefore 
vras  in  danger  until  the  engine  was  within 
200  to  300  feet  and  too  dose  for  him  to  stop 
his  train;  that  this  fact  is  not,  and  cannot 
well  be,  contradicted,  tor  In  the  natare  of 
things  the  engineer  ts  the  only  one  who 
knows  at  what  point  he  becomes  aware  of  or 
realizes  that  a  man  on  the  track  is  in  peril. 
Is  it  true  that  the  Jury  is  bound  to  accept  the 
engineer's  statement  as  true  as  to  when  he 
realized  the  deceased's  peril?  Is  not  an  en- 
gineer, as  other  persons,  to  be  held  to  know 
facts,  indusive  of  when  he  realized  the  dan- 
ger to  deceased,  which  a  prudent  man,  under 
the  drcumstances,  should  know?  When  the 
facts,  including  the  engineer's  statement,  are 
not  condnslve  either  .way,  is  it  not  a  ques- 
tion for  the  Jury  to  say  when  a  reasonably 
prudent  engineer  should  know,  and  therefore 
find  that  he  did  know,  that  the  deceased  was, 
at  a  particular  time,  in  peril?  Any  other 
rule  would  permit  an  engineer  in  all  cases, 
at  least  where  he  did  not  have  personal 
knowledge  of  the  person's  infirmity  in  seeing 
or  hearing,  to  rely  on  the  person  on  the 
track  getting  off  and  out  of  danger  till  his 
engine  was  too  close  to  stop  tit,  and  then 
there  would  be  no  use  to  stop  it.  The  de- 
fendant goes  so  far,  and  so  his  logic  leads 
him,  as  to  say  that  the  engineer  did  not  owe 
the  deceased  the  duty  to  even  give  the  warn- 
ing signals.  The  trouble  is  that  defendant's 
premises  are  wrong,  and  the  conclusion  reach- 
ed l8  not  the  law.  In  Lynch  v.  Railroad,  208 
Mo.  1,  34,  106  S.  W.  68,  78,  It  is  said : 

"But  even  if  he  bad  been  guilty  of  contribu- 
tory negligence,  running  as  he  was  for  a  half 
mile  or  two-tbirds  of  a  mile  in  plain  view  of 
the  engineer  and  fireman  on  this  engine  and 
having  indicated  in  no  way  to  them  his  knowl- 
edge of  their  approach,  it  was  their  plain  and 
olivious  duty  to  exercise  reasonable  care  for  his 
R;ifety  and  not  nin  over  him.  From  the  time 
they  saw  him  and  observed,  as  alleged  in  the 
defendant's  answer,  that  he  was  not  looldng 
back  and  was  ignorant  of  their  approach,  it 
was  their  dnty  to  warn  him  and  to  slow  down 
the  train  and  stop  if  necessary  in  order  to  save 
his  life." 

In  Obamberlaln  v.  Railroad,  183  Mo.  687, 
606,  34  S.  W.  842,  843,  the  court,  speaUng  of 
an  instruction  defining  the  engineer's  dnty 
when  seeing  a  trespasser  on  the  track  ahead 
of  bis  engine,  uses  this  language: 

"But  the  instruction  would  not  be  proper  in 
all  cases,  as  the  signal  if  given  in  time  wonld 
be  all  that  was  required  to  apprise  a  trespasser, 
until  it  is  seen  he  apparently  does  not  hear  it. 
The  engineer  ig  not  required  to  stop  his  train 
if  the  trespasser  is  far  enough  away  to  warn 
him,  and  a  timely  warning  is  sufficient  until  it 
is  seen  that  for  some  cause  it  is  not  heeded; 
then  it  is  his  duty  to  avoid  killing  even  a  tres- 
IMisser,  if  by  the  exercise  of  ordinary  care  it  can 
be  done." 

The  Dutcher  Case,  supra,  quotes  with  ex- 
press approval  from  2  Shear.  &  Red.  on  Neg- 
ligence, §§  483,  484,  the  following: 

"Thus,  a  locomotive  engineer  or  motormaa, 
after  becoming  aware  of  the  presence  of  any 


person  on,  or  dangerously  near  the  track,  how- 
ever imprudently  or  wrongfully,  is  bound  to  use 
as  much  care  to  avoid  injury  to  him  as  he  ought 
to  use  in  favor  of  one  lawfully  and  proi>erly 
n^on  the  track;  that  is  to  say,  ordinary  care 
with  respect  to  anticipating  in/ury  before  it  be- 
comes imminent,  and  the  utmost  care  and  dili- 
gence of  which  he  is  t>ersonally  capable,  after 
he  knows  that  it  is  imminent.  He  must  prompt- 
ly use  all  the  usual  signals  to  warn  the  tres- 
passer of  danger,  and  he  must  also  check  the 
speed  of  his  train,  and  even  bring  it  to  a  full 
stop,  if  necessary,  unless  the  circumstances  are 
such  as  to  justify  him,  acting  prudently,  in  be- 
lieving that  the  traveler  sees  or  bears  the  train 
and  will  step  oS  the  track  in  ample  time  to 
avoid  all  danger,  without  any  diminution  of 
the  speed  of  the  train.  *  •  •  In  general,  an 
engineer  has  the  right  to  assume  that  a  person 
walking  upon  the  track  is  free  to  act,  and  is  in 
possession  of  all  ordinair  faculties,  and  will 
therefore  act  with  ordinary  prudence;  but 
ichen  the  conduct  of  the  traveler  is  such  as  to 
excite  a  douit  of  this,  the  engineer  is  bound  to 
use  greater  caution,  and  to  check  or  even  stop 
the  train,  as  may  be  necessary." 

See,  also,  Degonla  t.  Railroad,  224  Mo. 
564,  695, 123  S.  W.  807.  In  Smith  v.  Railroad, 
129  Mo.  App.  413,  419,  107  S.  W.  22,  23,  it 
la  said: 

"It  was  further  shown  by  the  defendant's  en- 
gineer himself  that  he  saw  plaintiff  upon  the 
track,  and  while  he  stated  that  after  he  sound- 
ed the  alarm  he  noticed  that  plaintiff  stepped 
over  the  rail  as  though  to  get  off,  he  further 
stated  the  engine  was  then  within  50  or  60  feet 
of  him.  Shortly  further  on  iu  his  testimony  he 
stated  that  he  did  not  apply  the  emergency  brake 
until  'about  the  time  when  I  struck  him.'  It 
seems  quite  apparent  that  the  evidence  tends 
to  show  that  defendant's  servants  after  becom- 
ing aware  of  (or  as  ordinarily  reasonable  and 
prudent  men  they  should  have  realized)  plain- 
tiff's peril,  they  did  not  use  ordinary  care  to 
save  him.  It  was  not  necessary  to  plaintiff's 
case  that  defendant's  servants  should  nave  had 
absolute  knowledge  that  plaintiff  was  in  peril, 
for  such  stote  of  information  could  scarcely 
exist  in  such  situation.  So  therefore  defendant 
will  not  be  permitted  to  indulge  in  unreasonable 
suppositions  as  to  the  probability  of  plaintiff 
moving  out  of  danger,  although  apparently 
oblivious  to  it,  with  the  engine  nearly  upon  him. 
An  engineer  ordinarily  has  the  right  to  assume 
that  one  on  the  track  will  leave  it  at  the  ap- 
proach of  a  train.  But  that  assumption  is  l>ns- 
cd  upon  the  person  being  aware  of  the  train's 
approach,  and  if  the  situation  is  enough  to  sug- 
gest to  a  reasonably  prudent  person  that  he  is 
not  aware,  then  the  assumption  should  not  be 
indulged." 

In  the  same  case,  page  421,  the  court 
quotes  with  approval  from  Railway  v.  Munn. 
46  Tex.  Civ.  App.  276,  102  S.  W.  442,  as  fol- 
lows: 

"To  require  proof  that  the  engineer  actually 
knew  that  the  deceased  would  inevitably  be 
killed  unless  the  engine  was  stopped,  and  that 
he  nevertheless  continued  iiis  course,  would  be 
to  require  that  a  case  of  murder  be  establish- 
ed, and  in  our  opinion  it  is  not  necessary  tliat 
the  proof  should  fasten  upon  the  engineer  any 
act  or  omission  involving  moral  turpitude.  Nor, 
on  the  other  hand,  do  we  allow  the  proposition 
that  he  may  speculate  on  the  chances  of  one 
leaving  the  track  until  too  late  for  the  efffv-- 
tive  use  of  the  means  at  hand  after  knowied:;e  ' 
of  peril.  To  allow  such  a  doctrine  would  abro- 
gate the  rule  of  liability  in  all  cases,  save  where 
the  situation  of  the  person  on  the  track  rendered  ; 
it  manifestly  impossible  for  him  to  do  aught  ^ 
for  himself.  If  it  appears  from  the  evideooa 
that  the  engineer  realizes  that  deceased  waa 
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itsnoraiit  irf  the  •pproaeh  of  the  train,  and  there- 
fore woald  not  probably  leave  the  track,  the 
new  doty  thereby  arose,  and  for  the  engineer's 
ttilan  to  discharge  it  the  company  is  liable." 

In  Sinclair  t.  Bailway,  133  Mo.  233,  243,  34 
S.  W.  76,  78,  the  case  most  favorable  to  de- 
fendant, the  court  said: 

"In  other  words,  the  charge  is  that  the  en- 
fdneer  was  nefdigent  in  not  stopping  the  train 
iii  time  to  avoid  striking  deceased.  This  duty 
of  the  engineer  arose  as  soon  as  he  knew,  or 
by  proper  care  ounkt  to  have  known,  that  de- 
ceased did  not  regard  the  warning  signal." 

In  Reybam  t.  Railroad  Co.,  18T  Ma  665, 
S6  8.  W^.  174,  the  court  held  that  tbongb 
a  pedestrian  enters  upon  the  fenced  track 
of  a  railroad  and  uses  It  as  a  footpath  and 
walks  la  It  apparently  heedless  of  the  danger 
entailed,  yet  if  the  railroad's  servants  In 
darge  of  the  locomotive  see  him  and  realise 
his  danger,  it  then  becomes  their  daty  to 
exercise  ordinary  care  to  do  what  they  can 
with  the  means  at  hand  to  avoid  Injortng 
him,  and  If  they  f&ll  In  that  doty  the  railroad 
company  is  liable  for  his  conseqaent  Injuries, 
notwlthatandln£  his  negligence.  And,  as 
showing  the  defendant's  liability,  stated: 

"•  *  •  the  engineer  and  fireman  saw  the 
man,  saw  that  he  was  walking  with  his  back 
towards  them  never  once  looking  around,  mani- 
festing by  his  every  movement  that  he  was  nn- 
mindful  of  the  approaching  train,  yet  without 
■0  much  as  even  lifting  their  hands  to  toudi 
the  bell  or  whistle  they  ran  on  him  and  killed 
him." 

In  Johnson  ▼.  Traction  €!o.,  176  Mo.  App. 
174,  161  S.  W.  1193,  this  court  held,  to  quote 
from  the  syllabus,  thus: 

"Where  there  is  an  unobstructed  view  of  a 
vagon  either  on  a  street  railway  track  or  so 
near  thereto  as  to  be  in  the  danger  sone,  so  that 
the  jury  ia  warranted  in  finding  that  the  mo- 
torman  either  saw,  or  by  due  care  could  have 
teen,  socli  wagon  in  the  place  of  danger  in  time 
to  stop  the  car  and  avoid  the  collision,  then  the 
time  and  place  where  his  duty  in  this  regard 
anwe  is  somewhere  between  the  first  place  of 
vision  and  the  collision,  and  ia  determined  by 
the  phrase  'in  time  to  avoid  the  collision.' " 

In  Quinley  v.  Tractloo  Co.,  180  Mo.  App. 
2S7,  304.  165  S.  W.  346,  352,  this  court  ap- 
proved an  instruction  that: 

"If  you  find  that  plaintiff  was  approaching 
■aid  track  and  thift  she  was  unconscious  of  the 
i|iproach  of  said  ear,  and  that  it  was  apparent 
to  a  reasoitably  prudent  person  that  she  was  on- 
mindful  of  danger  and  was  going  upon  said 
track,  then  it  was  the  duty  of  the  motorman 
to  at  once  have  taken  precaution  to  avoid  the 
oollirfon." 

$!<«,  also,  a  review  of  cases  on  this  point 
in  the  wwcurring  opinion  on  page  308  of  180 
Mo.  App.,  165  S.  W.  346. 

[1]  We  think  that  there  was  ample  evi- 
dence here  to  warrant  a  finding  that  a  rea- 
sonably prudent  engineer  would  have  realis- 
ed that  deceased  was  not  aware  of  the  ap- 
proach of  this  train,  and  therefore  oblivious 
to  his  own  danger,  before  the  train  was  too 
dose  to  be  stopped.  In  snch  a  case  the  en- 
gineer could  no  longer  rely  on  the  deceased 
going  out  of  the  danger  of  which  be  was 
not  apparoitly  aware.  The  engineer  seems 
to  hare  scented  danger  on  passing  the  last 


crossing  from  the  fact  that  deceased  was 
giving  no  heed  to  and  apparmtly  had  not 
heard  the  crossing  signal.  He  then  began 
sounding  the  shrill  danger  signals  and  ring- 
ing the  bell.  Notwithstanding  this  the  de- 
ceased kept  walking  leisurely  down  the  track 
with  his  back  to  the  train,  not  taming  his 
head  to  look  or  giving  any  heed,  though  the 
train  was  fast  approaching,  giving  these 
shrill  danger  alarms.  The  deceased's  action 
was  so  unnatural  and  extraordinary  for  a 
normal  human  being  as  to  have  suggested 
that  he  was  either  demented  or  substantially 
deaf.  The  deceased's  every  action  Indicated 
that  he  was  oblivious  to  the  approaching 
danger.  The  alarms  were  such  that  they  at- 
tracted the  attention  of  every  person  within 
a  radius  of  a  mile.  The  engineer  and  fire- 
man acknowledged  that  the  deceased  was 
apparently  oblivious  to  his  danger  and  gave 
no  Indication  of  his  knowledge  of  the  ap- 
proaching train.  This  state  of  facts  com- 
menced near  a  quarter  of  a  mile  from  the 
point  of  the  accident  and  continued  till  the 
train  was  too  close  to  deceased  to  be  stopped. 
To  hold  that  the  engineer  could  maintain  the 
speed  of  the  train  tUl  too  close  to  avert  strik- 
ing deceased  and  be  held  not  guilty  of  negli- 
gence  as  a  matter  of  law  under  these  facts  \& 
a  proposition  to  which  we  do  not  assent. 

[2]  We  b^eve  that  the  appellate  courts 
are  now  all  agreed  that  an  Instruction  fixing 
the  measure  of  damages  under  section  5425, 
R^  8.  1909,  when  more  than  $2,000  Is  sued 
for,  is  proper,  which  directs  the  Jury  to 
award  an  amount  not  less  than  |2,000  not 
more  than  |10,000  In  the  discretion  of  the 
Jury,  taking  Into  consideration  on  the  one 
hand  the  evidence  Showing  pecuniary  loss 
such  as  the  age,  earning  caimclty,  etc.,  of  the 
deceased,  and  on  the  other  the  facts  and  cir- 
cumstances attending  the  killing  and  show- 
ing the  degree  of  negligence  or  culpability  of 
the  defendant;  and  so,  in  effect,  was  the 
Jury  Instructed  here.  Klser  V.  Met  Ry.  Co., 
188  Mo.  App.  169,  172, 175  S.  W.  98,  and  cases 
cited.  Also  Loomls  v.  Railroad,  188  .Mo.  App. 
208,  205,  175  S.  W.  143;  Baldwin  v.  Harvey 
&  Durham  (Mo.)  101  Mo.  App.  233,  236,  177 
S.  W.  1087;  Holmes  v.  Railroad,  176  S.  W. 
1041,  1012 ;  Roberts  v.  Trunk,  179  Mo.  App. 
358,  361,  362,  166  S.  W.  841;  Harding  v. 
Railroad,  248  Mo.  663,  668,  164  S.  W.  711. 

[81  The  defendant  assigns  as  error  the  re^ 
fusal  of  the  court  to  give  an  Instrtfctlon  lim- 
iting the  amount  of  plaintiff's  recovery  to 
$2,000.  It  cites  the  case  of  Lasater  v.  Rail- 
way Co.,  177  Mo.  Am>.  534,  160  S.  W.  818,  in 
support  of  this  contention.  It  will  be  noted, 
however,  that  in  the  Lasater  Case  a  divided 
court  held  that  defendant  in  a  case  like  this 
was  entitled  to  an  instruction  limiting  the 
amount  to  be  recovered  at  a  penaUy  to  $2,000, 
but  here  the  instruction  seeks  to  limit  the  en- 
tire recovery  to  |2,000.  If  the  amount  of  re- 
covery is  limited  In  such  cases  to  |2,000  as  a 
penalty  and  the  balance,  If  any,  must  be 
compensatory,   there   was   evidence  In   this 
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case  ttiat  deceased  was  an  able-bodied  man, 
other  than  the  defect  In  his  hearing,  was  a 
farmer,  and  the  evidence  Is  sufficient  to  war- 
rant an  additional  $1,000  as  compensatloo. 
The  instruction,  therefore,  was  properly  re- 
fused. Baldwin  T.  Harvey  &  Durham,  191 
Mo.  App.  233,  237-239,  177  S.  W.  1087. 
The  Jndgmmt  will  be  affirmed. 

ROBERTSON,  P.  J.,  and  FABXIINOTON, 
J.,  concur. 


STATE  T.  PKEDBRTCI.     (No.  14078.) 

(St  T/ouis  Court  of  Appeals.    Missouri.    Dec.  7, 
1916.) 

1.  Husband  and  Wint  «=>313  —  A-SAPfooN- 

MENT  AND  NONSUFPOBT  —  BUSMSNTS  OF  OF- 
FENSE. 

In  a  prosecution  against  a  husband  for 
abandonment  and  nonsupport,  it  is  incumbent  on 
the  state  to  prove,  not  only  abandonment  with 
the  intention  not  to  resume  cohabitation,  but 
aim  the  failure  to  maintain  and  provide  for  the 
wife,  and  that  this  was  of  such  character  as  to 
carry  with  it  the  criminal  intent  necessary  to 
complete  the  offense. 

[E}d.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  g  1110;   Dec.  Dig,  «8=»31S.] 

2.  Husband  and  Wife  <3=3>313  —  Abandon- 
KBNT  AND  NoNsuppoBT— Evidence. 

In  a  prosecution  against  a  husband  for 
abandonment  and  nonsupport,  evidence  held  in- 
sufficient to  show  that  after  defendant  ceased 
making  weekly  payments  to  his  wife  she  was 
left  without  means  of  support  or  that  be  ceased 
to  make  such  payments  with  criminal  intent, 

pjd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  1110;    Dec.  Dig.  «=5»813.] 

3.  Husband  and  Wife  «=304  —  Abandon- 
ment AND  NONBUPPOBT — EtLEMENTS  OF  OF- 
FENSE. 

A  husband  cannot  be  convicted  of  abandon- 
ment and  nonsupport  of  his  wife  so  long  as  she 
is  living  on  means  furnished  by  him  or  derived 
from  the  proceeds  of  his  property  left  in  her 
possession. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Pife,  Cent  Dig.  S  1102;  Dec  Dig.  <e=s>304.] 

4.  Husband  and  Wife  «=»313  —  Abandon- 

KBNT  AND  NONSUPPOBT  —  EVIDENCE  —  Ad- 
inSBIBILITT. 

In  a  prosecution  of  a  husband  for  abandon- 
ment and  nonsupport  it  was  error  to  exclude 
cross-examination  of  the  wife  as  to  an  exchange 
by  her  of  a  piano  left  in  her  possession  for  a 
more  expensive  one,  as  affecting  the  question 
whether  she  was  left  without  means  of  support 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  t  IHO;   Dec.  Dig.  «=i)313.] 

5.  Husband  and  Wife  ^=>302  —  Abandon- 
ment and  Nonsuppobiv-Elkmbnts  of  Of- 
fense— Intent. 

To  constitute  the  offense  of  wife  abandon- 
ment the  element  of  criminal  intent  must  enter 
into  the  failure  to  support 

WEd.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  $  1100;   Dec.  Dig.  «=j302.] 

6.  Husband  and  Wife  «=>313  —  Abandon- 
ment AND  Nonsupport— Burden  of  Pboof. 

In  a  prosecution  of  a  husband  for  abandon- 
ment  and   nonsupport,    the   burden    is   on   the 
state  to  establish  every  element  of  the  offense. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1110;    Dec.  Dig.  ©s'SlS.] 

Nortoni,  J.,  dissenting. 
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Appeal  f  rmu  St  Ixmte  Coort  of  Criminal 

Correction ;   Calvin  N.  Miller,  Judge. 

"Not  to  be  officially  published." 

Frank  O.  Frederld  was  convicted  of  aban- 
donment of  his  wife  and  fallare  to  maintain 
and  provide  for  her,  and  appeals.  Reversed, 
and  defendant  discharged.  Cause  certified 
to  Supreme  Court  for  final  determination. 

H.  M.  Wilcox  and  Oliver  3.  Miller,  both 
of  St  Louis,  for  appellant  Howard  Stdener, 
of  St.  Louis,  for  the  State. 

ALLEK,  J.  This  is  a  pitoeecutlixi  under 
section  4496,  Revised  Statutes  1909,  for  the 
alleged  abandonment  by  defendant  of  his 
wife  and  his  failure  to  maintain  and  provide 
for  her.  Defendant  was  convicted,  and  his 
punishment  assessed  at  a  fine  of  |S00,  and  he 
appeals. 

Defendant  and  his  wife,  the  prosecuting 
witness  were  married  In  1910.  On  July  4, 
1912,  they  were  living  together  in  the  dty  (rf 
St  Louis,  on  which  date  the  separation  oc- 
cnrred;  defendant  leaving  bis  wife  In  the 
possessicm  of  the  residence  in  which  they 
were  living,  owned  by  him,  and  in  possession 
also  of  the  household  furniture,  a  piano,  and 
some  chickens. 

On  behalf  of  the  state  there  is  evidence  tend- 
ing to  prove  that  the  defendant  had  not  good 
cause  for  the  abandonment ;  while  defendant's 
evidence  tends  to  show  conduct  on  the  part  of 
the  wife  justifying,  perhaps,  his  leaving  her. 
Under  the  evidence  the  question  whether  de- 
fendant abandoned  his  wife  "without  good 
cause,"  which  must  be  shown  to  authorize 
a  conviction  (State  ▼.  Greenup,  30  Mo.  App. 
299;  State  v.  Loving,  184  Ma  App.  82,  168 
S.  W.  339),  became  a  question  for  the  jury. 
And  it  may  be  said  that  there  is  sufficient 
evidence  from  which  It  may  be  found  that 
the  abandonment  was  with  the  -Intention  not 
to  resume  cohabitation,  and  with  the  neces- 
sary criminal  intent  In  the  premises.  See 
State  V.  Llnck,  68  Mo.  App.  161-163 ;  State 
V.  Loving,  supra. 

[1]  But  it  is  Incumbent  upon  the  state  to 
also  prove  the  subsequent  alleged  failure  to 
maintain  and  provide  for  the  wife,  withbi 
the  meaning  and  intendment  of  the  statute, 
and  that  this  was  of  such  character  as  to 
carry  with  it  the  criminal  Intent  necessary 
to  complete  the  offense  denounced  by  the 
statute.  See  State  v.  Loving,  supra,  and  an- 
thorities  dted.  And  the  Important  questions 
involved  in  this  appeal  are  whether  the  al- 
leged failure  to  maintain  and  provide  for  the 
wife  was  of  such  character  as  to  bring  the 
case  within  the  statute,  and  whether  there 
is  any  substantial  evidence  to  establish  a 
criminal  Intent  on  the  part  ot  defendant  In 
respect  thereto. 

[2]  The  house  and  premises  In  which  de- 
fendant and  his  wife  lived  had  been  purchas- 
ed by  defendant,  and  were  being  paid  for  by 
monthly  installments.     It  appears  that  de- 
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fendant  bad  paid  Bomethlng  more  than  9400 
upon  the  property,  incladlng  interest,  and 
had  expended  thereon  about  $200  for  Im- 
proTements.  According  to  defendant  hla 
"equity"  therein  amounted  to  $700  or  $800. 
The  state  admitted  that  all  of  the  household 
goods  bad  been  purchased  and  paid  for  by 
defendant.  Defendant  purchased  the  i^ano  at 
the  price  of  $265  upon  the  Installment  plan, 
and  at  the  time  of  the  separation  $241  had 
been  paid  thereon.  The  wife  claims  to  have 
paid  $25  on  the  piano,  but  this  Is  denied  by 
defendant 

It  appears  that  in  August,  1912,  the  de- 
fendant instituted  an  action  for  divorce 
against  hla  wife,  and  that  during  the  pen- 
dency thereof  In  the  circuit  court  of  the  city 
of  St  Louis  the  court  allowed  the  wife  $5 
per  week  as  alimony  pendente  lite.  It  is 
said  that  this  suit  was  dismissed  shortly 
thereafter,  and  it  appears  that  defendant  dis- 
continued making  these  payments.  The  wife 
therenpon  sought  the  assistance  of  the  prose- 
rating  attorney  of  the  dty  of  St  Louis,  who 
Interviewed  the  defendant  regarding  the  mat- 
ter. The  evidence  l8  that  defendant  there- 
npon began  to  pay  to  his  wife  $5  per  week, 
and  continued  such  payment  from  November 
11,  1912,  to  January  25,  1913.  On  the  last- 
named  day  defendant  paid  tds  wife  the  sum 
of  $5,  but  thereafter  made  no  further  pay- 
ments up  to  the  time  of  the  filing  of  the  in- 
formation herein,  to  wit,  March  18,  1913. 
It  appears  that  defendant's  Income  was  from 
$75  to  $85  per  month,  with  perhaps  some  He- 
ductlon  for  expense. 

The  evidence  is  that  from  July  4,  1912,  to 
January  25,  1913,  defendant  paid  to  his  wife 
approximately  $98.  The  prosecuting  witness 
denied  that  ^e  had  received  more  than  $65, 
but  the  record  shows  that  checks  were 
given  to  her  by  the  defendant  during  this 
period  aggregating  more  than  $98,  though 
the  checks  thems^ves  are  not  in  evidence. 
And  the  evidence  shows  that  after  the  sep- 
aration the  prosecuting  witness  sold  a  type- 
writer belonging  to  the  defendant  for  $10,  a 
kitchen  cabinet  for  $10  or  $15,  a  bookcase  for 
^,  and  that  she  sold  other  household  goods, 
lawbooks,  and  clothing  of  the  defendant, 
though  the  amount  that  she  received  there- 
for does  not  appear. 

The  evidence  tendq  with  much  force  to 
show  that  the  wife  exchanged  the  piano,  up- 
on which  $241  had  been  paid,  and  which  was 
therefore  nearly  completely  paid  for,  for  a 
new  piano,  a  "player  piano,"  the  price  of  the 
latter  being  $725,  she  receiving  credit  for 
1241  thereon.  The  wife  denied  that  she  had 
thus  disposed  of  the  piano,  but  upon  being 
cross-examined  in  regard  thereto  she  flatly 
refused  to  answer  questions  of  defendant's 
counsel.  The  court,  upon  request  of  counsel, 
declined  to  compel  her  to  answer  these  ques- 
tions, stating  that  the  matter  was  immateri- 
al. She  testified  that  the  new  piano  which 
was  In  the  bouse  had  been  purchased  by  her 
daughter — a    daughter    bjr    a   former    hus- 


band. The  daughter,  however,  testifying  as 
a  witness  for  the  state,  stated  that  ^e  had 
nothing  to  do  with  the  transaction  whatso- 
ever, but  that  her  mother  had  exchanged  the 
piano  as  above  stated.  And  defendant's  evi- 
dence is  that  such  exchange  was  made  by 
the  wife. 

The  Information,  filed  as  aforesaid  on 
Mar<^  18,  1913,  alleges  that  on  January  19, 
1913,  "and  on  divers  other  days  and  times 
between  that  date  and  the  date  of  the  filing 
ot  this  complaint,"  the  defendant  "unlawful- 
ly, willfully,  and  without  good  cause  did 
abandon,  and  did  fall,  neglect  and  refuse  to 
maintain  and  provide  for  his  lawful  wife," 
etc. 

It  is  conceded  that  the  defendant  continued 
his  payments  of  $5  per  week  up  to  and  in- 
cluding January  25,  1913.  It  is  clear,  there- 
fore, that  tlie  (^ense  became  complete,  if  at 
all,  subsequent  to  the  last-mentioned  date; 
and  It  must  ot  course,  have  been  complete 
on  or  prior  to  the  filing  of  the  Information 
on  March  18,  1913.  See  State  v.  Fuchs, 
17  Mo.  App.  loc  dt  461. 

[8]°  The  prosecuting  witness  did  not  testi- 
fy that  she  was  without  means  of  supptort 
after  January  25,  1913,  nor  la  there  any  tes- 
timony In  the  record  to  show  that  she  was 
destitute  after  that  time  and  prior  to  tlie 
filing  of  the  information,  or  that  she  did  not 
or  could  ntot  live  upon  the  means  provided 
her  by  the  husband  or  derived  from  the  sale 
or  use  of  the  property  in  her  possession.  De- 
fendant cannot  be  convicted  of  the  criminal 
ofl'ense  denounced  by  the  statute  so  long  as 
the  wife  is  living  'on  means  furnished  by  the 
husband  or  derived  from  the  proceeds  of  his 
property  left  In  the  wife's  possession.  State 
V.  £^chs,  supra.  It  is  true  that  a  witness  for 
the  state,  a  Mra  Bay,  In  testifying  as  to  the 
facts  of  the  separation,  said  that  the  wife 
"was  destitute  and  without  means  of  sup- 
port" This  is  the  only  testimony  of  this 
character  in  the  case,  and  it  refers  to  the 
time  of  the  s^aration.  It  does  not  show 
that  the  wife  was  destitute  and  without 
means  of  support  at  the  time  here  In  question,, 
and  It  Is  conceded  that  the  wife  contintied 
to  live  In  the  defendant's  house,  and  that 
certain  means,  though  not  abundant,  were 
supplied  by  the  husband,  and  that  she  re- 
ceived certain  moneys,  the  amount  of  which 
is  very  Indefinite,  from  the  sale  of  person* 
alty.  niere  is  no  attempt  to  show  that  ^e 
offense  was  complete  prior  to  January  25, 
1913,  but  the  prosecution  is  predicated  upon 
the  failure  of  the  defendant  to  keep  up  his 
payments  of  $5  per  week  thereafter,  prior  to 
March  18,  1913.  And  there  appears  to  be' 
no  evidence  that  the  wife  could  not  and  did 
not  support  herself  during  this  period  upon 
the  means  derived  from  the  husband  as 
aforesaid. 

In  State  v.  Fuchs,  supra,  It  is  said  by 
Thompson,  J.: 

"The  testimony  on  the  part  of  the  wife  is 
that  the  husband  did  not  give  her  a  cent  since 
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he  left  her,  but  she  fails  to  state  that  he  left 
her  without  means ;  while  he  states,  and  his  tes- 
timony is  uncontradicted,  that  a  few  days  be- 
fore be  left  her  he  divided  with  her  the  pro- 
ceeds of  some  of  his  furniture,  her  share  amount- 
ing to  some  $30  or  $40.  She  testieea  that,  aft- 
er her  husband  left  her,  she  lived  on  the  pro- 
ceeds of  her  furniture,  for  all  that  the  testimony 
shows,  until  after  the  information  was  filed. 
One  of  the  witnesses  for  the  state  testifies  that 
her  husband  gave  her  $6  some  time  after  he  left 
her,  and  presumably  before  the  information  was 
filed ;  and  another  witness  on  the  part  of  the 
state  testifies  that  the  husband  told  her  that  he 
would  give  his  wife  $6  a  week  while  the  divorce 
suit  was  pendine,  which  was  commenced  after 
the  date  ol  the  illegal  abandonment.  We  cannot 
hold  that  the  charge  of  this  offense  is  made  out, 
while  the  wife  is  living  on  means  provided  by 
her  husband.  The  willful  abandonment  and 
failure  to  support  mast  concur,  as  they  are  used 
conjunctively,  and  not  disjunctively  in  the  stat- 
ute. The  evidence  for  the  state  having  been  in- 
sufficient in  law  to  make  out  the  offense  charged 
in  the  information,  tiie  defendant  was  entitled 
to  a  verdict  of  not  guilt?  at  the  hands  of  the 
jury." 

Wliat  is  said  by  the  learned  author  of  the 
opinion  from  which  we  have  Just  quoted  Is 
applicable  here.  The  doctrine  may  appear  to 
be  somewhat  extreme,  but  it  is  to  be  borne 
in  mind  that  the  statute  is  designed  to  reach 
such  dereliction  on  the  part  of  the  husband 
as  should  make  blm  a  criminal  before  the 
law.  It  is  not  enough  that  the  husband's 
failure  to  fully  perform  his  marital  obliga- 
tions may  be  such  as  to  Justify  the  wife  la 
invoking  dvil  remedies  available  to  her,  but 
the  facts  must  be  such  as  to  fasten  upon  tl>e 
defendant  criminal  responsibility  in  the  prem- 
ises. And  In  this  connection  another  phase 
of  the  case  should  be  considered.  Defend- 
ant testified,  without  objection,  that  his  coun- 
sel had  been  Informed  by  counsel  for  tlie 
wife  that  the  wife  had  sold  the  piano  for 
$100.  It  appears  that  the  defendant  learned 
that  the  piano  had  been  taken  from  the 
house,  and  upon  inquiry  In  regard  to  the 
matter  was  informed  that  his  wife  had  sold 
the  same  for  the  sum  of  $100.  In  point  of 
fact  It  appears  that  this  was  not  the  case, 
but  that  the  piano  had  been  exchanged  for 
another  piano  as  above  stated.  However,  de- 
fendant's testimony  is  to  the  effect  that  he 
stopped  his  payments  on  January  25,  1913, 
because  of  the  Information  received  by  him 
to  the  effect  that  his  wife  bad  received  $100 
for  the  piano  wUdi  she  had  in  her  posses- 
sion, by  reason  whereof  she  was  not  with- 
out-means  of  subsistence  for  the  time  be- 
ing. And  there  Is  no  countervailing  testi- 
mony. Defendant  also  undertook  to  testify 
that  in  stopping  his  payments  he  acted  upon 
the  advice  of  counsel,  but  this,  upon  the 
state's  objection,  was  excluded.  Defendant 
also  testified  that  prior  to  the  exchange  of 
the  piano  as  aforesaid  he  had  offered  to  pay 
to  his  wife  $100  If  she  would  surrender  the 
piano  to  him.  On  tlie  other  hand,  there  is  a 
letter  in  evidence  from  defendant  to  his  wife 
telling  her  to  allow  the  Baldwin  Piano  Com- 
pany to  take  the  piano  aa  it  had  not  been 
fully  paid  for. 


[4]  The  fact  that  the'ptosecntlns  witness 
had,  without  consulting  the  defendant,  ex- 
changed the  piano  for  a  more  expensive  one, 
was  a  matter,  we  think,  not  Immaterial  to  the 
issues  herein,  and  we  are  of  the  opinion  that 
the  trial  court  should  not  have  restricted  the 
cross-examination  of  the  prosecutlnig  witness 
as  to  this  matter,  but  should  have  compelled 
her  to  answer  the  questions  propounded  to 
her  In  this  connection.  The  fact  that  the 
wife  exchanged  the  piano  for  a  more  expen- 
sive one,  undertaking  to  pay  the  difference 
In  installments,  was  a  circumstance  to  be 
considered  on  the  question  whether  she  was 
left  without  means  of  support 

Whether  the  court  should  have  permitted 
the  defendant  to  show  that  he  acted  under 
advice  of  counsel  at  the  time  when  it  is  said 
that'  his  counsel  Imparted  to  him  the  In- 
formation above  mentioned  is  a  matter  which 
we  need  not  decide.  While  the  rule  obtains 
that  it  is  no  defense  to  a  criminal  prosecu- 
tion that  one  acts  under  advice  of  counsel, 
nevertheless  such  testimony  has  been  held 
to  be  admissible  in  mitigation  of  punishment 
See  12  Cyc.  156.  But  if  in  fact,  defendant 
ceased  his  payments  at  the  time  mentioned 
above  upon  the  Information  and  In  the  be- 
lief that  the  wife  was  provided  with  funds 
from  the  sale  of  his  property  sufficient  to 
supply  her  needs  for  the  time  being,  and 
with  no  Intent  or  design  to  deprive  her  of 
the  means  of  support,  it  would  seem  that  the 
element  of  criminal  intent  was  wholly  lack- 
ing. While  it  is  conceded  that  the  wife  did 
not,  in  fact,  sell  the  piano,  it  is  a  fact  that 
it  disappeared  from  the  home ;  and  the  evi- 
dence is  that  defendant  learned  this,  and 
upon  further  inquiry  obtained  apparently 
reliable  information  to  the  effect  that  his 
wife  had  received  $100  therefor.  His  pay- 
ments had  been  suspended  about  six  weeks 
when  the  information  was  filed  against  him ; 
and,  if  the  wife  had,  in  fact,  obtained  $100 
additional  from  the  sale  of  property,  she 
would  not  then  have  been  in  want 

[S]  In  12  Cyc.  p.  156,  It  Is  said: 

"Where  one  in  ignorance  or  mistake  as  to  fact 
commits  an  act  which  bnt  for  such  mistake 
would  be '  a  crime,  there  is  an  absence  of  the 
malice  or  criminal  intention  wtiich  is  generally 
an  essential  element  of  crime,  and  the  general 
rule  therefore  is  that  such  ignorance  or  mistal>e 
of  fact  will  exempt  one  from  criminal  responii- 
biUty." 

While  there  are  exceptions  to  this  (see  12 
C5yc.  167),  this  case,  we  believe,  is  within  the 
general  role,  in  view  of  the  fact  that  a  crim- 
inal intent  must  here  appear.  See  State  v. 
Broger,  44  Mo.  App.  393;  State  v.  Loving, 
supra.  It  is  true  that  in  prosecutions  for 
certain  misdemeanors  the  Intent  with  which 
the  act  Is  done  Is  not  material ;  Hie  doing  of 
the  act  Itself  constituting  the  offense.  See 
Haggerty  v.  Ice  Mfg.  &  Storage  Co.,  143  Mo. 
loa  dt  246,  247,  44  S.  W.  1114,  40  L.  B.  A. 
IDl,  66  Am.  St  Bep.  647,  and  authorities 
cited.  However,  If  the  prior  decisions  of  oor 
court  are  correct  aa  to  what  must  be  shown 
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In  order  to  make  out  tbe  offense  of  wife 
abaDdonment  under  the  statute,  tbe  element 
of  criminal  Intent  must  ent«r  Into  the  failure 
to  support 

We  do  not  say  that  all  of  defendant's  tes- 
tiiuoDy  In  this  connection  was  admissible  If 
met  by  proper  objection.  But  the  fact  that 
defendant  acted  upon  certain  Information 
vrMch  he  believed  to  be  true,  If  properly 
shown  or  coming  into  the  case  without  objec- 
tion, would  go  to  negative  the  existence  of 
criminal  intent  Where  the  character  of  the 
act  depends  upon  the  intent  with  which  It 
was  done,  there  Is  much  authority  to  the  ef- 
fect that  the  defendant  may  testify  as  to  the 
intoit  with  which  be  committed  the  alleged 
criminal  act  See  State  t.  Banks,  73  Moi 
■192;  State  t.  Palmer,  88  Mo.  S68;  State  t. 
Torphy,  78  Ma  App.  206;  State  T.  ParUow, 
90  Ma  loc.  dt  026,  627,  4  fl.  W.  14,  CO  Am. 
Bep.  31;  State  v.  Nelson,  118  Mo.  loc.  dt 
12C,  23  S.  W.  1088.  And  in  this  ccmnection 
see  Wheder  v.  Chestnut  83  Ma  App.  546,  69 
S.  W.  621,  and  cases  cited  in  note  to  Jarrell 
T.  Yomig,  Smith  Field  Company,  105  Md.  280, 
66  AtL  60,  23  L.  B.  A.  (K.  8.)  387,  12  Ann. 
Cas.  1  et  seq.  -  In  the  case  before  us  defend- 
ant did  not  undertake  to  directly  testify  as 
to  his  intent  but  to  matters  goli^  to  show  a 
want  of  criminal  intent  in  falling  to  provide 
for  his  wiffe  after  January  26, 1B13. 

[i]  As  the  state  failed  to  show  that  tlie 
wife  was,  in  tact  deprived  of  means  of  sup- 
port by  reason  of  the  cessation  by  d^endant 
of  his  payments  for  a  period  of  time,  and  as 
def^dant's  evidence  tends  to  show  that  he 
acted  in  good  faith,  under  a  mistake  of  fact. 
In  the  beUet  that  she  was  possessed  of  pres- 
ent means  of  support,  it  appears  that  evi- 
dence is  lacking  to  show  a  criminal  Intent  on 
the  part  of  the  accused  In  ceasing  to  make 
sQch  paym^its.  The  burden  was  ui)on  the 
state  to  establish  every  element  of  the  of- 
fense. And  we  think  that  the  state  did  not 
make  out  a  case  of  failure  to  maintain  and 
support  the  wife,  with  crlmlhal  intent,  such 
ts  the  statute  denounces  and  makes  a  crimi- 
nal off^isa  We  do  ;Dot  mean  to  say  by  any 
means  that  defendant  has  fully  performed 
Ills  marital  obllgatiiMis.  We  are  here  con- 
cerned only  with  his  criminal  responsibility 
for  Ills  acts  under  the  facts  disclosed  by  tlie 
record.  While  we  may  condenm  his  conduct 
In  certain  respects,  we  are  forced  to  the  con- 
dDslon  that  the  state  fiiUed  to  establish  the 
criminal  diarge  laid  against  him. 

The  Judgment  will  therefore  be  reversed, 
and  the  defendant  discharged. 

It  is  so  ordered. 

BEiYNOIJ>S,  F,  J„  c(»icnra  NOBTO?a, 
J-  dlsseots,  and,  as  he  deems  the  decision 
herein  to  be  ctmtrary  to  the  decision  of  the 
Snpreme  Ooort  in  Qannon  v.  Laclede  Gas- 
light Company,  145  Mo.  502,  46  «.  W.  968.  47 
S.  W.  907.  48  U  B.  A.  606,  tbe  cause,  at  bis 


request,  is  hereby  certified  to  the  Supreme 
Court  for  flnal  determination.' 

NOKTONI,  J.  (dissenting).  It  may  be  that 
the  Judgment  in  this  case  should  be  reversed 
and  the  cause  remanded  for  erroneous  rul- 
ings on  the  rec^tlon  and  rejection  of  evi- 
dence during  the  trial,  but  I  dissent  from  the 
conclusion  that  there  Is  no  substantial  evi- 
dence to  sustain  the  verdict 

It  is  argued  the  evidence  does  not  suffi- 
ciently disclose  the  essential  criminal  Intent 
on  the  part  of  defendant  It  appears  the 
parties  were  married  about  two  years  before 
tbe  abandonment  They  resided  in  a  suburb 
of  the  city  of  St  Louis,  where  defendant 
owned  a  small  residence.  After  the  marriage 
he  purchased  this  property  on  the  Install- 
ment plan  at  about  51,900,  and  expended  a 
couple  of  hundred  dollars  thereafter  on  Im- 
provements. He  had  paid  about  $400  on  the 
property  In  Installments,  and  it  Is  said  his 
equity  therein  was  worth  about  $700.  De- 
fendant was  engaged  by  a  chemical  company, 
and  received  a  salary  therefrom  of  $65  per 
month.  He  also  conducted  a  collecting  busi- 
ness which  the  evldeice  for  the  state  tends 
to  prove  paid  him  about  $200  per  month,  but 
according  to  defendant's  evidence,  It  paid 
him  on  an  average  of  about  $20  per  month. 
Among  other  articles  of  furniture  of  the 
household  defendant  hhd  purchased  a  piano 
from  the  Baldwin  Piano  Company,  and  this, 
too,  was  being  paid  for  on  the  installment 
plan.  DefMidant's  wife,  the  prosecuting  wit- 
ness, says  die  made  the  first  payment  on  the 
piano  of  $26  with  her  own  money,  while  de- 
fendant says  he  made  all  of  the  payments 
thereon,  whlcb  amounted  to  the  sum  total  of 
$201. 

There  Is  some  evidence  that  the  parties 
disagreed  at  times  and  quarreled  because  de- 
fendant did  not  pay  Oie  grocery  bills.  How- 
ever, the  evidence  preponderates  to  the  effect 
that  there  was  no  serious  trouble  between  de- 
fendant and  his  wife,  and  It  tends  with  great 
force'  to  prove  that  he  was  not  Justified  In 
leaving  the  home.  There  Is  some  evidence 
tending  to  prove  that  defendant  drank  exces- 
sively at  flmee  and  stayed  out  late  at  nights. 
There  Is  evidence, .  too,  to  the  contrary.  A 
neighbor  of  the  parties  who  lived  in  the 
house  and  cared  for  defendant's  wife  while 
she  was  stok  immediately  before  he  abandoned 
her  says  that  the  wife  treated  defMidant  well, 
and  another  witness  says,  too,  she  performed 
the  duties  of  a  housewife  in  pr(^)er  fashion. 
There  seems  to  be  no  controversy  here  CMi- 
cemlng  the  facts  that  the  evidence  is  abun- 
dant to  sustain  the  finding  that  def«idant  was 
not  Justified  in  leaving  the  home  in  the  first 
Instance.  It  appears  that  on  July  4,  1912, 
he  packed  his  suit  case,  and,  without  cere- 
mony, took  his  leave.  Thereafter  for  some 
considerable  time  he  made  no  contribution 
whatever  for  the  support  of  his  wife.  She 
kept  a  few  chickens,  between  25  and  60,  and 


Digitized  by  LjOOQ  IC 


174 


181  SOUTHWESTEBN  BBPOBTER 


(Ho. 


sold  Bome  eggs ;  also  she  Bold  a  secondhand 
typewriter  in  the  house  for  ?10  and  a  kitchen 
cabinet  for  ?10.  From  these  sources  and  her 
own  labor  she  eked  out  an  existence  for 
awhile,  but  finally  called  upon  the  prosecut- 
ing attorney  for  assistance.  He  interviewed 
defendant  and  insisted  that  he  should  con- 
tribute to  his  wife's  support  Defendant  de- 
nies his  income  was  as  large  as  that  testified 
to  by  the  prosecuting  witness,  but  admits  it 
was  from  $75  to  $85  per  month.  After  his 
interview  with  the  prosecuting  attorney,  de- 
fendant commenced  making  weekly  payments 
to  his  wife  for  her  support  by  means  of 
checks  in  the  amount  of  $5  per  week.  This 
he  continued  for  some  time.  Defendant  says 
that  be  contributed  in  all  about  $08  for  the 
support  of  his  wife  through  weekly  payments, 
while  the  prosecuting  witness  says  she  re- 
ceived only  $65  from  him,  and  the  checks  are 
not  in  evid^ice.  There  Is  evidence  that  she 
was  without  means  of  support  and  destitute, 
except  for  the  fact  that  she  continued  to  re- 
side in  the  house  and  ^oyed  the  use  of  the 
household  furniture  together  with  the  Income 
from  the  chickens  on  the  place.  During  the 
time  defendant  instituted  a  suit  for  divorce 
against  his  wife,  but  subsequently  dismissed 
it,  and  about  the  same  time  he  discontinued 
bis  payments  of  $5  per  week  to  her  support. 
These  payments  of  $5  per  week  which  de- 
fendant had  made  for  a  time  were  discon- 
tinued about  January  18  to  25, 1913,  and  this 
fact  Is  conceded. 

The  information  was  preferred  against  de- 
fendant on  March  18,  1913.  It  charges  him 
with  having  abandoned  his  wife,  and  that 
he  refused  to  support  and  maintain  her  on 
and  after  January  18,  1913.  The  evidence 
is  conclusive,  and,  indeed,  defendant  admits, 
that  he  made  no  contributions  to  the  support 
of  his  wife  whatever  after  January  25,  1913, 
and  prior  to  the  filing  of  the  information  on 
March  18th  of  the  same  year.  Bat  in  defense 
he  says  that  the  payments  which  he  made 
theretofore  were  discontinued  because  his  at- 
torney was  informed  by  the  attorney  of  his 
wife,  the  prosecuting  witness,  she  had  sold 
the  piano  in  the  house  for  $100,  and  that  on 
taking  legal  advice  he  was  given  to  under- 
stand that,  while  she  had  this  money  in  hand, 
he  was  not  further  required  to  contribute  to 
her  support. 

The  principal  argument  put  forward  for  a 
reversal  of  the  Judgment  here  proceeds  on  this 
phase  of  the  evidence.  The  information  is 
predicated  m  section  4495,  R.  S.  1909.  The 
state  of  the  law  as  adjudicated  under  this 
section  of  the  statute  is  well  stated  in  State 
v.  Loving,  184  Ma  App.  82-86,  168  S.  W.  339, 
340,  by  Judge  Allen  as  follows: 

"To  authorize  a  convictlcm  for  wife  abandon- 
ment under  the  statute,  it  is  incumbent  on  the 
state  to  prove  beyond  a  reasonable  doubt  that 
the  alleged  abandonment  was  without  good  cause 
and  with  criminal  intent,  and  that  defendant 
with  such  intent  failed  to  provide  for  his  wife. 
State  Y.  Doyle,  68  Mo.  App.  219.    Bvidence  of 


a  mere  abandonment  and  a  subsequent  failare 
and  refusal  of  support  does  not  prove  the  crimi- 
nal offense  denounced  by  the  statute.  The  state 
must  show  that  the  defendant  had  not  'good 
cause'  for  the  abandonment  (State  v.  Greenup, 
30  Mo.  Aj^p.  299),  and  that  the  abandonment 
was  with  intention  not  to  resume  cohabitation 
(State  V.  Unck,  68  Mo.  App.  161,  168),  and  that 
big  failure  to  provide  for  her  was  sot  due  to 
bis  lack  of  means  or  lack  of  abilit?  to  provide 
(State  V.  Linck,  supra;  State  v.  Broyer,  44  Mo. 
App.  893;  State  v.  Weise,  166  Mo.  App.  135, 
136  S.  W.  238)." 

The  evidence,  though  conflicting.  Is  ample 
tending  to  prove  that  defendant  abandoned 
his  wife  without  good  cause,  and  this  prop- 
osition does  not  seem  to  be  seriously  contro- 
verted. The  fact  that  defendant  shortly  there- 
after Instituted  divorce  proceedings  against 
her  tends  to  prove  along  with  the  other  cir- 
cumstances in  the  case,  that  he  Intended  to 
rid  himself  of  the  wife  and  not  resume  co- 
habitation with  her.  See  State  v.  Hendrlx, 
87  Mo.  App.  17.  According  to  the  testimony 
of  the  wife,  who  says  she  aided  her  hrusband 
before  the  abandonment  in  keeping  his  books, 
his  income  was  about  $200  per  month  from  a 
collection  business  and  $65  per  month  from  a 
chemical  company  for  which  he  performed 
some  service.  According  to  the  evidence  of 
defendant,  his  entire  income  was  from  $75  to 
$85  per  month.  It  is  clear  on  these  facts 
that  his  failure  to  provide  for  the  wife's  sup- 
port to  the  extent  of  $5  per  week  at  least, 
as  theretofore,  was  not  because  of  the  want 
of  means  or  lack  of  ability  to  so  provide, 
But  it  is  argued,  though  such  be  true,  that  in 
order  to  sustain  the  conviction  there  must  be 
substantial  evidence  tending  to  prove  he  fail- 
ed or  refused  to  provide  for.  her  support  with 
criminal  Intent,  and  as  to  this  the  evidence  Is 
Insufficient.  Touching  this  it  is  to  be  said 
that  in  September,  after  defendant  quit  the 
home  in  July,  he  wrote  his  wife  a  letter  to 
the  effect  that  he  did  not  intend  to  make  fur- 
ther payment  of  the  installment  notes  on  the 
house  in  which  she  lived.  However,  he  pro- 
posed: 

"If  you  will  deed  the  place  to  me  I  will  pay 
the  interest  notes  and  give  you  $100.00  in  cash. 
I  want  an  answer  to  this  at  once,  so  I  will 
know  what  to  tell  Mr.  French.  Xours  very 
truly,  F.  O.  Frederiei." 

On  July  18,  1912,  after  leaving  the  home, 
defendant  wrote  his  wife  concerning  the 
piano: 

"I  will  not  be  able  to  make  any  more  paj- 
ments  on  the  piano,  so  I  ordered  tlie  Baldwin 
people  to  get  it  If  they  call  leave  them  have  it, 
as  it  is  their  property." 

The  piano,  as  before  stated,  had  been  pur- 
chased on  the  Installment  plan  at  the  price 
of  $265,  and  $201  had  been  paid  thereon. 
Subsequently  the  Baldwin  Piano  Company 
took  the  piano.  According  to  the  evidence  of 
the  wife,  they  took  it  because  it  was  not  paid 
fori  while  there  is  evidence  tending  to  prove, 
though  by  no  means  conclusive,  that  the  prosD- 
ecutlng  witness  exchanged  the  piano  to  the 
Baldwin  people  for  $245  on  the  purchase 
price  for  a  new  Inside  player  pUmo  which 
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cost  $725.  The  prosecntlng  witness  denies 
tbis,  and  says  that,  thougb  she  bad  a  new 
player  piano  In  the  honse.  It  was  there  on 
trial  only,  at  the  Instance  of  her  daughter, 
and  that  she  had  neither  exchanged  nor  sold 
the  piano  originally  purchased.  Defendant 
learned  that  the  piano  on  which  he  had  paid 
(201  was  no  longer  In  the  house  where  his 
wife  resided,  and  says  that  upon  Inquiry 
through  his  attorney  made  to  his  wife's  at- 
torney he  was  Informed  by  hla  attorney  she 
had  sold  it  for  $100.  It  Is  not  conceded  that 
the  piano  had  been  sold  for  any  price.  On 
acquiring  this  Information,  through  Inquiry 
at  his  attorney,  defendant  discontinued  fur- 
ther contribution  toward  the  support  of  his 
wife  and  refused  thereafter  to  aid  her,  assert- 
ing that  she  was  provided  for  by  the  money 
derived  from  the  sale  of  the  piano  which  he 
had  purchased.  The  argument  is  that  on  de- 
fendant's evidence  concerning  this  matter  it 
appears  he  acted  In  good  faith,  and  we  should 
therefore  declare  there  is  no  evidence  tending 
to  support  a  f^nijing  (rf  a  criminal  Intent  with 
respect  to  his  discontinuing  the  support  there- 
taton  fumlahed.  Bat  obTloasly  this  is  a 
question  for  the  jary ;  for  in  any  view  of  the 
case  It  is  not  conceded  that  the  wife  had 
means  of  support  derived  from  the  sale  of 
this  piano  at  the  tlm&  Neither  is  it  conceded 
that  she  pnrdiased  another  piano  and  a  more 
expensive  one  through  exchanging  that  there- 
tofore in  possession  of  the  partlea  Indeed, 
the  evidence  concerning  the  matter  last  men- 
(ioned  is  meager  on  the  part  of  defendant, 
and  the  fiict  is  expressly  denied  by  the  prose- 
cuting witness.  No  (we  can  doubt  that  the 
credibility  of  the  witnesses  and  the  weight 
and  value  to  be  given  to  their  testimony  is  a 
question  for  the  jnry,  and  it  is  certain  we 
cannot  dedaie  h^  as  a  matter  of  law  that 
defendant  acted  in  good  faith  in  discontino- 


ing  the  payment  of  $5  pey  week  to  bis  wife  on 
being  informed  by  his  attorney  that  her  at- 
torney said  she  had  sold  the  piano  for  $100, 
when  the  fact  of  such  sale  is  not  only  not 
conceded,  but  positively  denied.  Neither  of 
the  attorneys  was  placed  on  the  witness  stand 
concerning  this  matter,  and  the  question,  at 
best,  turns  on  the  fact  of  the  alleged  sale  of 
the  piano  by  the  wife  for  $100,  supported 
alone  in  defendant's  testimony  when  the 
same  fact  is  expressly  denied  in  that  of  the 
prosecuting  witness.  Moreover,  It  appears 
from  defendant's  letter,  which  is  admitted, 
that  he  wrote  plaintifl  he  had  Instructed  the 
piano  company  to  take  the  piano  as  their 
property.  On  conflicting  evidence  of  this  char- 
acter and  the  disclosures  of  the  letter,  the 
Jury  were  authorized  to  find  the  prosecuting 
witness  had  not  sold  the  plauo,  but  rather 
that  It  had  been  taken  by  the  piano  company 
as  she  said  and  in  accordance  with  deftod- 
ant's  instructions. 

I  regard  the  question  oonceming  defend- 
ant's intent  in  discontinuing  the  payment 
theretofore  made  for  support  as  one  for  the 
court  who  tried  the  fact&  In  this  view  I 
dissent  from  the  conclusion  announced  in  the 
majority  opinion  that  the  Judgment  is  with- 
out substantial  evidence  to  support  it.  This 
conclusion,  it  seems  to  me,  is  reached  by  my 
Associates  In  accepting  as  true  and  conclusive 
evidence  given  by  defendant  which  is  not  ex- 
pressly contradicted,  and  therefore  impinges 
the  rule  of  decision  armounced  in  Gannon  v. 
Laclede  Gas  Ught  Co.,  146  Mo.  602,  46  S.  W. 
068,  47  S.  W.  007,  48  L.  B.  A  505.  I  deem 
the  Judgment  of  the  court  to  be  In  conflict 
with  the  decision  of  the  Supreme  Court  In  the 
opinion  last  dted,  and  therefore  request  that 
the  case  be  certlfled  to  the  Supreme  Court 
for  final  determination. 
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BARNHART  ▼.  KANSAS  Om,  M.  4  O.  BY. 
00.  OF  TEXAS.  (No.  2446.) 

(Supreme  Court  of  Texas.     March  16,  1918.) 

1.  Tbxai.  «=»194(19)  —  InBTBOonoHS— Invad- 
ing PbOVINCE  of  JUEY. 

In  an  action  for  injuries  to  a  servant,  an 
instmction  that  tbe  burden  is  on  the  defendant 
to  show  its  defense  of  assumed  risk  by  a  pre- 
ponderance of  the  evidence,  no  matter  by  wliich 
aide  adduced^  to  be  considered  in  its  entirety, 
is  not  objectionable  as  invading  the  province  of 
the  jury  or  requiring  the  jury  to  consider  all 
the  evidence  when  it  v?as  witlun  their  province 
to  exclude  any  portion  from  their  consideration. 
lEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  466;  Dec.  Dig.  <S=»194(19).] 

2.  Mastbb  and    Sebvant   «=>265(13)— Injtj- 

BIE8    TO    SEBVANT— BDBDBN    OF    FBOOr— AS- 
SUMPTION or  Risk. 

In  an  action  for  injuries  to  a  servant,  the 

burden  is  on  the  employer  to  show  its  defense  of 

assumption  of  risk. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  |§  892,  907 ;  Dec.  Dig.  «S9 

265(13).] 

3.  Masieb  and  SebtanT  «s9296(1)— Injckieb 
TO  Sbbvant— Assumption  or  EUsk  — In- 
stbuctions— Duty  or  Sebvant. 

Where  the  court  has  fully  charged  In  behalf 
of  a  defendant  railroad  on  the  defense  of  assum- 
ed risk,  it  was  proper  to  instruct  that  plaintiff 
in  entering  the  defendant's  employ,  bad  the 
right  to  assume  that  the  railroad  track  was 
free  from  obstruction  so  near  the  track  as  to 
expose  him  to  danger,  and  he  was  not  required 
to  make  any  investigation  or  examination  to 
see  if  it  was  free  from  obstruction. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1168,  1169,  1179;  De& 
Dig.  e=.295(l).] 

4.  Mabteb  and  Sebvant  4=9226(1)— Injitbieb 
to  Sebvant— Risks  Asbdueo— NKOLiaKNCE 
OF  Master. 

A  servant  assumes  the  risk  ordinarily  inci- 
dott  to  his  employment,  but  not  the  risks  aris- 
ing from  the  master's  negligence  in  failing  to 
furnish  a  safe  place  to  work,  unless  the  danger 
is  obvious  and  ue  has  actual  knowledge  thereof. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  659,  660 ;  Dec.  Dig.  <&=> 
226(1).] 

6,  Masteb  and  Servant  <S=»100(1)— Injubies 
to  Servant  —  Assumption  o»  Risk  — Ex- 
FBEsa  Contbact— Validity. 

An  application  by  an  employ^  entering  the 
service  of  a  railroad  reciting  that  there  are  nu- 
merous obstructions  which  will  endanger  his  life 
and  limb  and  that  he  assumes  the  risk  is  void 
aa  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  160;  Dec.  Dig.  €=> 
100(1).] 

6.  Mabteb  and  Sebvant  9=3291(1)— Injuries 
to  Servant- Instbuctions  — Assumption 
of  Risk. 

An  instruction  that  an  application  by  the 
employ^  of  a  railroad  assuming  the  risk  of  in- 
jury from  obstructions  is  void  and  should  be 
considered  for  no  purpose  except  as  it  shows 
that  plaintiff  knew  of  the  dangor  and  risks  aris- 
ing from  the  proximity  of  the  obstruction,  which 
caused  his  injury,  to  the  truck  of  the  defendant 
is  not  objectionable  as  tendin;;  to  minimize  the 
effect  of  the  document  as  evidence  of  notice 
of  the  existence  of  the  obstruction  in  question. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1133;  Dec.  Dig.  «=» 
291(1).] 


7.   CONTINUANCK      «=»26(1)  —  QbOUNDS  — AB- 
SENCE  OF  WiTKESS— DlSCBETION    OF    COUST. 

Wher*  an  application  for  coatinnance  to 
procure  a  witness  i«eit«d  that  defendant's 
counsel  had  the  impression  tliat  the  case  would 
not  be  called  at  the  time  it  was,  but  did  sot 
show  that  the  evidence  to  be  obtained  from  Inni 
could  not  have  been  obtained  from  other  sonny 
es,  and  in  fact  the  case  was  called  on  the  day 
it  had  been  set,  and  the  witness  had  not  been 
subpoenaed,  the  denial  of  the  continuance  vu 
not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Oontinnance, 
Cent.  Dig.  f  74 ;    Dec.  Dig.  «=926(1).] 

Error  to  C!oiirt  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

ActioD  l>y  David  Barnhart  against  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Company. 
The  Court  of  Ovll  appeals  (145  S.  W.  1049) 
reversed  a  Judgment  for  plaintUT,  and  he 
brings  error.  Judgment  of  Court  of  Appeals 
reversed,  and  Judgment  of  district  court  af- 
firmed, 

Hardwicke  ft  Hardwlcke,  of  Abilene,  Wood- 
ruff ft  Woodruff,  of  Sweetwater,  and  Itao- 
dore  Hack,  of  Ft  Wortb,  for  appellant  H. 
G.  McOonnell,  of  Haskell,  and  H.  S.  Garrett 
and  Blanks,  CblUns  &  Jackson,  all  of  San 
Angelo,  for  appellee. 

YANnS,  J.  The  plaintiff  in  error,  David 
Barnhart,  recovered  a  Judgment  in  the  dis- 
trict court  of  Nolan  county,  Tex.,  for  person- 
al injuries  received  by  Mm  while  working  as 
a  brakeman  for  the  defendant  In  error  in 
Its  yards  at  Sweetwater,  Tex.  At  the  par- 
ticular time  of  the  injury  which  was  received 
by  him  he  was  descending  a  ladder  on  the 
side  of  a  box  car,  and  while  doing  so  he  came 
In  contact  with  an  iron  standplpe  several 
inches  in  diameter  which  htkd  been  construct- 
ed by  the  defendant  in  error  near  the  track 
on  which  the  plaintUT  in  error  was  ridin?. 
The  injury  resulted  in  the  amputation  of  his 
arm.  He  alleged  that  the  defendant  railway 
company  was  guilty  of  negligence  for  a  fail- 
ure to  exercise  ordinary  care  to  furnish  bim 
a  reasonably  safe,  place  in  which  to  work,  in 
that  it  constructed  said  standpipe  in  such 
close  proximity  to  its  track  along  which 
plaintifl'  was  required  to  discharge  his  duties 
as  to  bring  him  in  contact  therewith,  and  that 
in  the  exercise  of  ordinary  care  tbe  defendant 
railway  company  should  bare  placed  tbe 
same  a  sufiiclent  distance  from  the  track  to 
avoid  injuring  him  while  engaged  In  the  dis- 
charge of  his  duties ;  that  by  reason  of  this 
negligence  on  the  part  of  said  railway  com- 
pany, while  descending  said  ladder  in  the  dis- 
charge of  his  duties,  he  c&me  in  contact  with 
said  standplpe,  and  was  thereby  thrown  from 
said  ladder,  and  fell  under  tbe  moving  train, 
causing  the  Injuries  complained  of. 

The  defendant  railway  company  answered 
with  a  general  denial;  also  with  a  special 
denial  that  the  standpipe  had  been  erected 
or  i)ermitted  to  stand  in  close  proximity  to 
its  tracks ;   that  said  standplpe  was  erected 
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b;  it  for  tbe  purpose  of  obtaining  water  witb 
n-Mch  to  oi)erate  its  engines;  and  that  It  was 
properly  constrncted  in  said  yards,  and  was 
erected  a  reasonably  safe  distance  from  each 
of  its  tracks.  19ie  defendant  railway  com- 
pany further  alleged  that,  If  Bamhart  did 
come  In  contact  with  said  standplpe,  It  was 
the  result  of  bis  own  negligence  In  projecting 
his  body  an  unreasonable  and  unnecessary 
distance  from  the  side  of  the  car.  The  de- 
fendant railway  company  "Further  pleaded  as 
one  of  its  defenses  that  the  Injury  which  was 
received  by  Barnhart  was  assumed  by  him  as 
one  of  the  rlslJS  ordinarily  Incident  to  his 
employment  It  further  pleaded  as  another 
defense  that  the  location  of  tbe  standplpe  was 
patent  and  obTlous,  and  that  tbe  plaintiff  bad 
observed  the  same,  and  was  familiar  with 
its  location,  and  that  he  expressly  assumed 
the  I'isk.  of  his  injuries,  "i^e  defendant  in 
error  offered  no  evidence  In  support  of  its 
defenses  thus  pleaded,  except  such  as  may 
have  been  adduced  by  the  plaintiff  himself 
while  testifying  on  the  witness  stand  In  bis 
own  behalf,  and  Bamhart's  application  for 
employment,  which  was  Introduced  hy  the 
defendant  In  error,  by  which  fiarnhart  agreed 
that  he  would  be  exposed  to  great  danger  In 
the  course  of  his  employment,  and  that  he 
assumed  for  himself  tbe  risk  of  such  danger. 

The  case  was  tried  by  a  Jury,  and.  Bam- 
hart was  allowed  damages.  The  case  was 
snbmltted  to  the  Jury  on  a  general  charge, 
and  not  upon  special  Issues.  From  the  Judg- 
ment of  the  district  court  tbe  defendant  rail- 
way company  appealed  to  tbe  honorable 
Court  of  Civil  Appeals  for  the  Second  Dis- 
trict. In  that  court  the  case  was  reversed 
and  remanded ;  that  court  Sustaining  several 
of  the  assignments  of  error  presented  there- 
in by  the  defendant  railway  company..  One 
of  its  holdings  was  that  tbe  following  portion 
of  the  court's  main  charge  was  erroneous: 

"Ton  are  farther  charged  that  the  burden  is 
upon  the  defendant  to  show  its  dtfchse  of  as- 
nuned  risk  by  a  pre^nderanoA  of  tfaeevldenee, 
no  matter  by  which  sid^  adduced,  to  be  oeo^ic- 
ed  in  its  entirety." 

The  honorable  Court  of  Civil  Appeals  held 
Id  relation  to  said  ckarge  that  It  was  er- 
roocons  In  that  It  commanded  the  ]u<y  to 
cou-sider  the  evidence  In  ita  entirety,  and 
thereby  compelled  the  Jury  to  consider  all 
the  evidence,  when  It  was  within  their  pror- 
inee  to  exclude  any  portion  of  the  evidence 
&om  their  consideration.  This  court  granted 
a  writ  of  error  on  the  applIcatUm  of  Barn- 
hart,  on  tbe  ground  of  conflict ;  said  holding 
being  In  conflict  with  the  holdings  of  oth^" 
Coorts  of  Civil  Appeals  in  the  cases  of  M. 
K.  &  T.  Ry.  Co.  V.  Boithenberg,  131  S.  W. 
1157;  Railway  v,  Worcester,  46  Teix.  Ctv. 
App.  501,  100  S.  W.  000;  Railway  v.  Lester, 
S4  S.  W.  404;  and  Electric  Oo.  v.  Murray, 
32  Tex.  Civ.  App.  226,  74  S.  W.  61. 

[1]  We  think  the  honorable  Court  of  Civil 
Appeals  was  In  error  in  Its  holding  In  this 
ease  on  said  questloD.  We  do  not  think  tbe 
184S.W.— 12 


court's  direction  to  the  Jury,  contained  in 
said  charge  compelled  the  Jury  to  give  effect 
to  any  portion  of  the  evidence.  Clearly  It 
would  have  been  error  to  do  so.  The  court 
commanded  the  Jury  to  consider  the  evidence 
In  Its  entirety,  no  matter  by  whlcb  side  ad- 
duced. The  plain  purpose  of  this  charge  was 
to  protect  tbe  defendant  railway  company 
from  an  Injustice  which  might  otherwise 
liave  resulted  to  It  Without  this  charge  the 
Jury  might  have  conceived  It  to  be  their 
duty  to  exclude,  when  considering  the  de- 
fenses, any  evidence  not  Introduced  by  tbe 
defendant  The  defendant  had  specially 
pleaded  the  defense  of  assumed  risk  in  two 
separate  pleas,  apd  In  two  different  forms — 
one  as  a  risk  ordinarily  Incident  to  tbe  em- 
ployment; the  other  as  t^  risk  that  was  ob- 
vious, and  Imown  to  Barnhart  It  luid  not 
placed  a  witness  upon  the  stand  to  establish 
either  of  said  defeases.  It  contends  now, 
and  had  a  right  to  contend  in  the  trial  court 
that  a  portion  of  the  evidence  oif  the  plaintiff 
himself  was  sufficient,  in  connection  with 
Bamhart's  application  and  contract  of  em- 
ployment, to  establish  said  defenses.  Tet  the 
Jury,  unless  specially  Instructed  upon  It, 
might  have  fallen  into  the  error  of  excluding, 
while  considering  such  defenses,  the  evi- 
dence ^ven  by  the  plaintiff  himself,  because 
he  was  not  Introduced  as  a  witness  by  the  de- 
fendant railway  company.  It  was  to  guard 
against  this  that  the  trial  court  in  a  spirit 
of  fairness  towards  the  defendant  in  error, 
charged  the  Jury  to  consider  the  evidence 
on  the  question  of  assumed  risk,  no  matter 
by  which  side  adduced,  In  Its  entirety.  We 
do  not  think  tbe  expression  "to  be  considered 
In  Its  entirety"  In  any  way  Invaded  the 
province  of  the  Jury.  It  was  not  a  command 
to  them  to  give  effect  to  any  portion  of  the 
evidence.  It  was  merely  a  oommand  to  con- 
sider the  evidence.  This  is  not  equivalent  to 
a  direction  that  the  Jury  siiould  give  effect 
to  the  evidence  In  Its  entirety.  The  charge 
allowed  the.  Jury  to  discard  any  of  the  evl-' 
dence  whlcii  they  might  believe,  after  con- 
sidering It,  was  entitled  to  no  weight  and  to 
exclude  iall  testimony  that  the  Jury  might 
consider  was  not  credible,  and  at  the  same 
time  to  give  etie(ft  to  any  evidence  they  con- 
sidered of  valiie.  It  would  seem  to  us  dif- 
ficult, If  not  impossible,  for  the  Jury  to  pass 
upon  the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testimony,  as  the 
law  requires  them  to  do,  without  first  con- 
sidering it  In  considering  the  evidence 
under  this  charge  tbey  were  allowed  the  ut- 
most freedom  In  giving  or  not  giving  effect 
thereto  In  arriving  at  their  verdict  It  is 
worthy  of  note  that  the  charge  complained 
of  Is  Immediately  followed  by  that  portion  of 
the  court's  charge  which  told  them  that  they 
were  tbe  "sole  judges  of  the  credibility  of 
the  witnesses,  the  weight  to  be  given  to  the 
testimony,  and  of  the  facts  proved."  We 
think  the  charge  complained  of,  when  prop- 
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erl J  constrned,  and  especially  in  tbe  light  of 
the  apeciflc  Inatmction  to  tbe  Jury  that  they 
were  the  sole  Judges  of  the  credibility  of  the 
witnesses,  and  the  weight  to  be  given  to  their 
testimony,  was  not  misleading,  and  that, 
Instead  of  being  harmful  to  the  defendant 
railway  company,  by  its  plain  meaning  it  was 
beneflcial  to  It  in  directing  the  jury  to  con- 
sider in  behalf  of  the  defendant  some  of  the 
evidence  that  was  Introduced  by  the  plain- 
tiff which  they  otherwise  might  not  have  felt 
It  their  duty  to  do. 

[2]  Tbe  further  contention  is  made  by  the 
defendant  In  error  that  said  charge  is  er- 
roneous 111  placing  the  burden  of  proof  upon 
the  defendant  to  show  its  defense  of  assumed 
risk.  This  contention  was  made  by  connsd 
for  the  defendant  In  error  in  oral  argument, 
which  has  been  supplemented  by  an  excep- 
tionally able  printed  argument  We  have 
given  the  most  careful  attention  to  the  ques- 
tion, and  have  reached  the  conclusion  that  it 
is  without  merit  The  defendant  in  error 
voluntarily  pleaded  assumed  risk  as  a  de- 
fense, and  the  burden  was  upon  it  to  estab- 
lish its  defense.  With  the  plea  and  defense 
of  assumed  risk  it  sought,  as  was  Its  legal 
right  to  do,  to  overcome  the  plalntlfTs  charge 
against  It  of  negligence.  It  sought  to  prove 
by  this  defense  that  the  injuries  did  not  re- 
sult to  tbe  plaintiff  In  error  from  Its  negli- 
gence. This  defense  of  assumed  risk,  if 
established,  would  defeat  a  recovery  by  the 
plaintiff  in  error.  Under  such  circumstances 
we  do  not  think  that  the  burden  of  proof 
was  upon  the  plaintiff,  as  contended  by  the 
defendant  in  error,  to  disprove  its  d^ense 
of  assumed  risk.  It  is  true  that,  if  the  plain- 
tiff's own  evidence  established  that  his  in- 
juries resulted  from  a  risk  which  the  law  re- 
quired him  to  assume,  he  would  be  denied  a 
reco%'ery.  But  this  does  not  arise  because 
tbe  burden  of  proof  was  upon  him  to  dis- 
prove assumed  risk,  but  the  defeat  of  his 
recovery  in  such  instance  is  required  because 
he  did,  in  fact,  prove  that  his  injuries  re- 
sulted from  assumed  risk.  The  question  has 
been  passed  upon  many  times  in  this  court 
where  it  arose  out  of  tbe  question  of  con- 
tributory negligence.  The  earlier  cases 
tended  to  hold  that  the  burden  of  proof  was 
upon  the  plaintiff  in  a  negligence  case  to 
prove  that  his  injuries  did  not  result  from 
contributory  negligence,  but  the  later  uni- 
form holdings  of  this  court  upon  that  ques- 
tion have  been  that,  though  the  plaintiff  is 
required  to  remove  or  overcome  a  serious 
taint  of  contributory  negligence  which  his 
own  case  has  developed,  yet  the  burden  of 
proof  does  not  shift  to  him,  but  is  properly 
placed  upon  tbe  defendant.  He  may  be  de- 
nied a  recovery  because  his  own  case  shows 
that  his  injuries  resulted  from  contributory 
negligence,  but  this  is  because  of  that  fact, 
and  not  because  tbe  burden  of  proof  was 
upon  him  to  disprove  contributory  negligence. 
If  he  presents  a  case  which  does  not  suggest 


contributory  negligence  on  his  part,  he  need 
not  affirmatively  establish,  in  order  to  re- 
cover, that  his  injuries  did  not  result  from 
his  own  contributory  negligence.  It  remains 
the  privilege,  however,  of  the  defendant  In 
such  a  case  to  plead  aa  a  defense  that  his 
injuries  did  result  from  contributory  negli- 
gence. But  when  thus  voluntarily  presenting 
the  issue  as  a  defense  in  its  favor  the  de- 
fendant in  a  negligence  case  has  the  burden 
of  proving  such  defense,  and  the  court 
properly  so  charges  the  burden  upon  it 
Houston  &  Texas  Central  Ry.  Co.  v.  Harris, 
103  Tex.  425, 128  S.  W.  89T;  Hou8t<m  &  Tex- 
as Central  Ry.  Ca  ▼.  AngUn,  99  Tex.  354, 
89  S.  W.  966,  2  L.  R.  A,  (N.  S.)  386.  The 
rule  should  be  the  same  as  applied  to  the  de- 
fense of  assumed  risk.  As  the  reason  is  the 
same,  tbe  rule  should  be  tbe  same;  and,  when 
the  defendant  in  a  negligence  case  has  volun- 
tarily pleaded  assumed  risk  as  a  defense  to 
the  plaintiff's  case,  the  burden  should  be 
upon  it  to  establish  its  defense,  and  the  court 
should  BO  direct  tbe  Jury. 

[8,  4]  The  honorable  Court  of  Civil  Appeals 
field  that  there  was  error  in  giving  the  plain- 
tiff in  error's  special  charge  No.  2.  We 
think  it  was  proper  to  give  this  charge.  The 
substance  of  it  was  that  the  plaintiff,  in 
entering  the  employ  of  tbe  defendant,  bad 
the  right  to  assume  that  the  track  of  tbe  de- 
fendant company  was  free  from  obstruction 
so  near  the  track  as  would  expose  him  to  dan- 
ger, and  that  he  was  not  required  to  make 
any  investigation  or  examination  of  the  track 
to  see  that  it  was  free  from  obstruction 
along  and  near  thereta  The  court  had 
(barged  fully  in  behalf  of  tbe  defendant  in 
error  on  Its  defense  of  assumed  risk.  We 
think  the  duty  then  arose,  in  order  that  the 
Jury  might  not  be  misled,  for  tbe  court  to 
advise  them  that  it  did  not  devolve  upon  tbe 
plaintiff  to  make  an  insi)ection  at  the  place 
which  had  been  provided  him  in  which  to 
work  to  ascertain  if  the  defendant  in  error 
had  been  guilty  of  negligimce  in  placing  some 
obstruction  so  near  the  track  as  that  he 
might  be  injured.  The'  plaintiff  bad  the 
right  to  rely  upon  the  master  to  furnish  him 
a  safe  place  to  work,  and  he  need  make  no 
inspection  to  ascertain  whether  the  master 
had  discharged  this  duty.  He  assumed  the 
risks  ordinarily  incident  to  bis  employment 
but  be  did  not  assume  the  risks  arising  from  ; 
the  master's  negligence  in  falling  to  furnish  j 
a  sate  plaee  in  wbldi  to  work,  unless  the 
danger  was  obvlons,  or  unless  be  had  actual 
knowledge  thereof.  We  think  the  charge 
was  proper  In  form,  andapprc^rlate,  under 
the  evidence,  to  be  glvea 

On  entering  the  employment  at  the  de- 
fendant in  error  Bambart  signed  an  appllca-     | 
tion  containing,  among  other  things,  the  fol-     I 
lowing  stipulation: 

"  •  •  •  As  chief  dirspatcher  has  this  day 
iaform«d  me  of  the  duties  oonnected  with  tbe 
employment  I  am  about  undertaking,  vie,  that 
of  coodr.  or  brakeman,  and  has  explained  to 
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me  that  the  perfonnance  of  said  duties  will  ex- 
pose me  to  p«at  danger,  the  risk  of  which  I  as- 
sume for  myseU,  and  that  I  must  use  proper  and 
constant  care  to  avoid  injury  to  myself  and 
others.  I  have  received  a  copy  of  the  time  table 
nrntaining  the  printed  rules  and  regnlatlons  of 
said  railway,  with  which  I  am  to  make  myself 
familiar,  and  by  them  and  such  additions  thereto 
as  may  be  made  from  time  to  time,  agree  to  be 
governed.  And  I  hereby  acknowledge  that  I 
have  been  notified  that  there  are  numerous 
bridges,  buildings,  tunnels,  viaducts,  stockyard 
diutes,  platform  and  coal  chutes  and  other  ob- 
structions now  located  and  others  may  be  con- 
structed from  time  to  time  which  will  endanger 
my  life  and  limb,  and  I  agree  in  consideration 
of  my  employment  to  familiarize  myself  with 
same  and  use  due  care  for  my  safety  without 
farther  notice  from  the  railway  company,  and 
I  accept  the  notice  from  said  railway  company 
that  few,  if  any,  of  the  aforesaid  buildings  or 
obstructions  wiU  clear  a  man  riding  on  the  top 
or  side  of  a  car,  and  that  I  am  to  use  constant 
care  for  my  safety  in  working  about  same." 

[i,  I]  The  court  diarged  the  Jnry,  In  sub- 
stance, that  said  application  was  roid,  and 
ooold  be  considered  by  the  Jory  for  no  pur- 
pose, exc^t  in  BO  far  as  the  same  might  show 
or  tend  to  show  that  plaintiff  knew  of  the 
danger  or  risks,  If  any,  arising  from  the 
proximity  of  the  standplpe  to  the  track  of 
the  defendant  It  Is  contended  by  the  de- 
fendant In  error  that  this  charge  was  er- 
roneous because  misleading,  and  having  a 
tendency  to  minimize  the  effect  of  the  docn- 
ment  as  evidence  of  notice  to  the  plaintiff  In 
error  of  the  existence  of  the  standplpe.  The 
honorable  Court  of  Civil  Appeals  sustained 
this  view.  We  think  this  was  error.  We  do 
not  think  there  is  any  merit  in  the  conten- 
tion of  the  defendant  In  error  in  relation 
to  this  charge.  It  is  the  settled  law  of  Tex- 
as that  a  contract  of  this  natore  Is  void  be- 
cause against  public  policy.  The  effect  of 
this  contract  was  to  relieve  the  defendant  In 
error  from  damages  growing  out  of  Its  neg- 
ligence in  placing  an  obstruction  too  near 
the  tia<*,  and  to  require  Its  servant  to  as- 
same  the  risk  of  injury.  This  would  be 
trensferrlng  by  contract  the  burden  which 
rested  In  law  upon  the  defendant  In  error 
to  the  sbonlders  ot  Its  employe.  It  would 
be  to  entlrdy  relieve  the  defendant  In  error 
bom  the  consequences  of  its  tortious  act, 
and  to  Impose  by  contract  upon  Its  servant 
the  burden  of  bearing  the  loss  which,  did  not 
by  law  rest  upon  him,  but  by  the  law  of  the 
land  did  rest  upon  the  defendant  In  error. 
The  injustice  of  this  Is  so  abhorrent  that  It  is 
held  to  be  in  violation  of  public  poUcy  and 
void.  This  being  true,  It  follows  that  it 
was  not  error  to  charge  the  Jury  that,  so  far 
as  the  contract  Imposed  such  purpose,  it  was 
void.  If  tbe  court  bad  not  so  charged  the 
Jury,  what  woald  have  been  the  probable  re- 
mit upon  Bamhart's  case?  It  Is  plain  to  us 
that  the  Jury  might  probably  have  decided 
against  him,  on  tbe  illegal  ground  that  he 
tad  contracted  hla  canse  ot  action  away; 
that  he  had  agreed  to  assume  the  loss  which 
he  was  then  suing  to  recover.  It  was  to 
avoid  this  Injiutice  whlcb  made  It  Incumbent 


upon  the  trial  court  to  instruct,  the  Jury  that 
said,  contract  was  void,  except  in  so  far  as  It 
tended  to  show  that  the  plaintiff  knew  of 
tbe  danger  or  rl^k  arising  from  the  proxim- 
ity of  the  standplpe  to  tbe  track. 

[7]  Very  earnest  complaint  la  made  here' 
by  tile  defendant  in  error  against  the  action 
of  the  trial  court  in  overruling  its  applica- 
tion for  a  continuance.  The  application  for 
a  continuance  presents  only  an  equitable 
showing,  and  does  not  purport  to  be  a  stat- 
utory application.  It  fails  to  show  that 
Webster,  the  witness  desired  by  it,  had  beeU' 
summoned  as  a  witness,  or  that  any  process 
had  ever  issued  for  him.  It  fails  to  aver  af- 
firmatively that  his  evidence  was  material. 
It  falls  to  allege  his  place  of  residence.  It 
fails  to  show  that  It  had  used  due  diUgenoe< 
to  secure  his  attendance  upon  tlie  trial,  and 
falls  to  allege  any  facts  whatever  from 
which  it  might  be  concluded  that  it  bad  ex- 
ercised due  diligence.  It  only  states  that  be- 
was  called  to  Kansas  City  on  April  12tb, 
where  be  was  a  witness  in  a  civil  suit  against 
it  pending  at  such  place.  It  does  allege 
that  he  was  defendant  in  error's  chief  en- 
gineer, and  that  tbe  defendant  expected  tO' 
prove  by  him  that  the  standplpe  was  a  usual 
and  proi)er  appliance  for  the  purpose  for 
which  It  was  used,  and  constructed  at  a  safe- 
distance  from  the  cars  and  ladders,  and  that 
there  was  ample  space  between  said  cars  and 
standplpe  to  enaUe  plaintiff  to  pass  between' 
said  cars  and  standplpe  with  safety  if  be 
had  used  ordinary  care  in  the  performance- 
of  his  w«rk.  It  does  not  allege  what  be- 
would  have  testified  as  to  the  distance  be- 
tween the  standplpe  and  tbe  track.  It  does 
allege  that  It  was  impossible  for  the  defend- 
ant in  error  to  procure  wadk  testimony  as  de- 
sired from  any  other  soorce. 

Tbe  main  liatstenee  Is  that  tbe  defendant 
In  error's  counsel  were  taken  by  snrprise  by 
tbe  conrt  in  calling  tbe  case  for  trial  at  the' 
time  It  did.  It  Is  alleged  In  tbe  application 
for  a  continuance  that  the  case  had  been: 
priding  about  six  montbs  prior  to  the  trial, 
but  that  there  were  several  other  cases 
against  the  defosdant  on  tbe  same  docket, 
but  none  of  them,  were  tried  during  the  first 
week  of  court,  bat  that  several  of  tbe  cases 
were  reset  for  April  lltfa,  April  12tta,  and' 
April  14th,  and  that  "no  resetting  of  the 
Bamhart  case  having  been  brought  at  that 
time  to  the  notice  of  tbe  defendant,  or  any 
of  its  connsel,  but,  on  tbe  contrary,  counsel 
for  tbe  defendant  were  of  the  impression 
that  the  court  had  reset  the  Bamhart  case 
for  tbe  14th,  with  directions  that  It  should 
follow  in  regular  order  tbe  Hall  and  Polk 
cases,  and  so  understood  the  court  to  an- 
nounce" ;  that  the  defendant's  counsel  acted 
upon  such  assumption  and  made  no  prepara- 
tion for  trial  of  the  Bamhart  case  during, 
that  week,  because  they  were  under  the  im- 
pression that  tbe  other  cases  would  be 
tried  first,  and  that,  l£  tbey  were^  it  would. 
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not  be  possible  to  try  the  Barnhart  case  that 
week. 

The  application  nowhere  alleges  that  the 
case  had  not  been  set  for  the  day  upon  wblch 
It  was  called  for  trial,  but  the  allegation  Is 
that  no  resetting  had  been  brought  to  their 
notice,  and  that  they  were  under  the  impres- 
sion that  the  case  had  been  set  for  the  14th. 
■nie  record  shows  that  the  application  for  a 
continuance  was  presented  on  April  13th, 
and  the  trial  was  not  had  until  April  14th. 
It  Is  probable  that  accurate  measurements 
of  the  distance  between  the  standplpe  and 
the  track  could  have  been  taken  after  the 
adjournment  of  court  on  the  18th  of  April, 
or  before  court  convened  the  next  morning. 
It  appears  from  the  Kcord  that  the  plain- 
tiff proved  by  G.  P.  Russell  that  he  had  tak- 
en such  measurements,  and  that  the  stand- 
pipe  was  53%  Inches  from  the  south  rail  of 
the  track,  and  that  the  average  box  car  would 
extend  over  the  rail  on  either  side  about  SO 
indhes,  not  including  the  step. 

The  court's  explanation  to  the  bill  of  ex- 
ceptions wbich  presents  this  question  shows 
that  the  case  was  reset  in  the  presence  of 
counsel  for  the  defMidant  for  the  very  day  It 
was  called  for  trial.  It  also  shows  that  the 
defendant's  witness  J.  H.  Webster  was  never 
subpoenaed  as  a  witness,  and  that  he  was  in 
attendance  upon  court,  and  left  Just  the  day 
before  the  trial  of  the  case.  The  application 
was  addressed,  as  an  equitable  application, 
and  not  a  statutory  one,  to  the  discretion  of 
the  trial  court,  and,  there  being  nothing  to 
indicate  an  abuse  of  that  dlscretioa,  we  find 
no  error  in  its  refusal. 

We  have  carefully  examined  the  other 
questions  presented  for  review,  and  find  no 
reversible  error  in  the  rulings  of  the  trial 
court.  For  the  errors  Indicated  by  the 
honoiaUe  Court  of  ClvU  Appeals  In  revers- 
ing the  case,  its  Judgment  shoidd  be  re- 
versed, and  the  Judgment  of  the  district 
court  sihonld  be  affirmed;  and  it  ia  so  or- 
dered. 


BnSSOTJKI,  K.  ft  T.  RT.  00.  OF  TEXAS  ▼, 

GASSADT  et  al.    (App.  No.  9380.) 

(Supreme  Court  of  Texas,    MartJj  29,  1916.) 

Masteb  and  Sebvawt  ©=265(5)— Injubies  to 

SeEVANT— NBSUOKRCE— PBOOP    by    ClBCtrM- 
STANCES. 

The  drcumstanoes  of  an  accident  to  an  em- 
ploy4  may  themselves  famish,  proof  of  the  em- 
ployer's negligence, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  881,  898,  965 ;  Dec  Dig. 
«=»265(5).] 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Emma  A.  Cassady  and  others 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  From  a  Judgment 
for  plaintiffs,  defendant  appealed  to  the  Court 
of  Civil  Appeals,  which  affirmed  the  judg- 


ment 175  S.  W.  796.  To  review  its  judg- 
ment, defendant  petitions  tar  writ  of  error. 
Writ  refused. 

C.  a  Huff,  A.  H.  McKnlgbt  and  J.  M. 
Chambers,  all  of  Dallas,  and  Gamett  &  Gbt- 
nett,  of  Gainesville,  for  plaintiff  In  error. 
Stuart,  Bell  .&  Moore,  of  Gainesville,  for  de- 
fendants In  error. 

PHILLIPS,  C.  J.  We  deem  It  proper  to 
say  that  we  do  not  subscribe  to  the  state- 
ment In  the  opinion  of  the  honorable  Court  of 
ClvU  Appeals  that  it  is  a  general  holding  ot 
this  court  that  the  doctrine  of  res  ipsa  loqui- 
tur applies,  as  a  rule,  in  cases  of  Injury  sus- 
tained by  a  servant  in  the  services  of  a 
master.  McCray  v.  Railway  Company,  89 
Tex.  168,  34  S.  W;  95,  recognizes  that  In 
such  eases  the  doctrine  does  not  apply.  We 
think  the  facts  of  the  pres^it  ease  bring  it 
within  the  rule,  equally  announced  in  He- 
Cray  V.  Railway  Company,  that  the  circum- 
stances oi  a  particular  accident  may  them- 
selves furnish  proof  of  negligence ;  and  it  Is 
for  this  rea8<m  that  the  writ  «f  error  Is  re- 
fused. 


WAPLES  et  sL  ▼.  MARBAST.     (No.  2820) 
(Supr»ne  Oaatt  of  Texas.     March  22,  1916.) 

1.  Elections  «=»120  —  Pbimabt  ElaoTioN  — 
Statute— CoNSTiTUTioNAirrx. 

That  the  Presidential  Primary  Act  (Act* 
33d  Leg.  c.  46  [Vertjoa's  Sayles'  Ann.  Civ.  St 
1914,  art.  3175a]),  is  impracticable,  unworkable 
if  literally  observed,  and  deficient  for  failing  to 
provide  for  the  legal  number  of  presidential 
electors  does  not  render  it  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Electioni, 
Dec.  Dig.  i8»120.] 

2.  Elections  e=s>126(l)— Pbimaet  Elections 

— AUTHOBITT    OF    LEOISLATUBB. 

The  Legislature  has  authority  to  reqoii« 
the  holding  of  a  primary  election  by  the  political 
parties  of  the  state,  to  enable  their  members  to 
vote  for  party  nominees  for  elective  offices,  state 
or  national,  and  to  express  their  preference  ia 
tlie  aeleetion  of  delegates  to  party  eonventions. 

[Ed.  Note.— For  other  cases, .  see  Elections, 
Dec.  Dig.  <S=Jl26(l).] 

3.  Elections  ^=»21r-C!LABBmc!A'noiT  os  Pax- 
ii£S— Pbgsidentiai.  Pbiuabt  Law. 

The  Presidential  Primary  Act,  applying 
only  to  pilitical  parties  polling  50,000  votes  for 
Governor,  is  not  invalid  because  it  applies  at 
present  to  <mly  the  Democratic  party,  since  tlie 
Legislature  bad  the  right  to  reaaonsbly  classify 
in  respect  to  parties  subject  to  the  law,  wliich 
cannot  be  regarded  as  having  been  enacted  for 
the  present  day  alone. 

[Ed.  Note.— For  other  eases,  sea  E<leeti<HU, 
Cent.  Dig.  (  15;  Dec  Dig.  <&s»21.] 

4.  Taxation  *b»2— Public  Pubposk— "Tax." 

The  sovereign  power  of  the  state  may  be 
exercised  in  the  levy  and  collection  of  "tazes," 
burdens  imposed  for  the  support  of  the  govprn- 
ment,  only  on  condition  they  shall  be  devoted  to 
pnblie  purposes. 

[Ed.  Note.— For  other  cases,  ace  Taxation, 
Cent  Vig.  {  2;    Dec  Dig.  «S32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tax.] 
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5.  Statbs  «=»1— Pownw  AS  BovEREioi^Tr. 

The  power*  of  the  atato  aa  a  soverMcntr 
«xist  only  for  goveraaental  parpoaes. 

[Ed.  Note;— For  other  caaea,  see  Statea,  Cent 
Dig.  i  1;  Dec.  Dig.  <&=>!.] 

&  ELBcnoNa  «=»120  —  PsKSiDEnxux  Pu- 
KABT  IiAW  —  CoN8TiTDTi0NAi,rrT— "Politi- 
cal PABxy"— "Public  Pubpose." 

Thi  Presidential  Primary  Act.  ttnposing 
apon  political  parties  pollinc  over  60,000  votes 
for  GoTemor  the  doty  to  hold  a  presidential 
primary,  and  providing  that  the  expense  of  the 
deetion  shall  be  paid  out  of  the  county  treaa- 
nrjr.  is  violative  of  Const,  art.  8,  I  3,  declaring 
that  taxes  shall  be  levied  and  collected  b^  gen- 
eral laws  and  for  public  purposes  only,  since  a 
"political  party"  is  merely  a  body  of  men,  asso- 
dsted  for  the  purpose  of  furnishing  and  main- 
taining the  prevalence  of  political  principles  or 
beliefs  in  the  public  policies  of  the  governmeat; 
and  the  conduct  of  an  election,  whereby  a  polit- 
ical party  selects  its  candidate,  is  not  a  "public 
purpose. 

[Ed.  Note. — For  other  cases,  see  BSectlons, 
Dec.  Dig.  «=>120. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Political  Party ;  Pub- 
lic Purpose.] 

Certified  Qiiestloiis  from  Coort  of  ClvU 
Appeals,  First  Supreme  Judicial  District. 

PeUtlon  for  mandamua  by  B.  K.  Marrast 
against  Paul  Waples  and  otber*,  composing 
the  Democratic  State  Execative  Committee. 
Tbe  writ  was  awarded,  and  respondents  ap- 
pealed. On  certification  of  qaestlons  from 
the  (3ottrt  of  Civil  AjvealB. 

James  B.  Stubbs,  of  Galveston,  Cecil  H. 
Smith,  of  Sbennan,  and  Walter  CollInB,  of 
Hlllsboro,  for  appellants.  John  W.  Camp- 
bell, Chas.  H.  nieobald,  Co.  Atty.,  and  Walter 
Cranford.  and  Marlon  J.  Levy,  Asst.  Co. 
Attys.,  all  of  Galveston,  for  appellee. 

PHILLIPS,  C.  J.  Tbe  case  Involves  tbe 
coDstltutlonalltr  of  what  Is  familiarly  known 
as  the  Presidential  Primary  Act  of  tbe  Tblr- 
ty-tbird  Legislature,  Chapter  48,  General 
laws  of  1913.  The  terms  of  tbe  act  rerjulre 
the  bolding  of  precinct  primary  elections  in 
the  counties  of  the  State  on  the  fourth  Tues- 
day in  May  in  presidential  election  years  by 
the  respective  political  parties  of  the  State 
polling  as  many  as  60,000  votes  foe  their 
respective  candidates  for  Governor  at  tbe 
■ast  preceding  general  election, — obedience  to 
it  being  optional  with  parties  so  poUing  a 
less  nnmber  of  votes, — ^for  the  expression  by 
their  qualified  electors  of  their  preference  of 
candidates  for  the  party  nomination  to  the 
offices  of  President  and  Vice  President  of 
tbe  United  States  and  presidential  electors, 
and  likewise  their  choice  of  party  candidates 
for  the  places  of  delegates  to  the  National 
conventions  of  such  parties. 

The  expense  of  such  primary  election  of  a 
party  whose  candidate  for  Governor  at  tbe 
last  preceding  general  election  received  as 
many  as  60,000  votes.  It  Is  provided  by  tbe 
act,  shall  be  paid  out  of  the  county  treasury 
of  each  county,  no  provision  being  made  for 


the  expense  of  the  primary  election  of  oth-' 
er  parties,  if  held  under  the  act 

It  Is  further  provided  that  the  votes  cast 
at  the  election  shall  be  counted,  canvassed 
and  returned  as  required  by  the  general  pri- 
mary law  of  the  State  in  relation  to  party 
nominations  for  the  offices  of  Governor  and 
lieutenant  Governor. 

In  respect  to  the  number  of  presidential 
electors  to  be  nominated  in  the  primary  elec- 
tion, the  act  Is  deficient  It  provides  only 
for  the  nomination  of  one  elector  from  each 
congressional  district  whereas  the  State  is 
required  to  elect  at  the  general  election  a 
number  equal  to  its  whole  number  of  Sena- 
tors and  Eepreaentatives  In  Congress. 

Under  the  agreed  facts  of  the  case,  the 
operation  of  the  act  at  the  present  time  Is 
to  require  only  the  Democratic  party  to  hold 
the  primary  election  provided  for,  since  It 
is,  at  present  the  only  party  in  the  State 
whose  candidate  for  Governor  at  the  last 
general  election  received  as  many  as  60,000 
votes.  It  is  furthermore  agreed  that  tbe 
cost  of  such  a  primary  election  as  the  act 
requires,  will  be  not  less  than  $300,000,  and 
will  probably  exceed  that  amount 

The  requirement  of  tbe  general  primary 
law  in  respect  to  the  time  for  the  canvassing 
by  the  state  executive  committee  of  tbe  votes 
cast  for  candidates  for  party  nominations 
for  Ctovemor  and  Lieutenant  Governor,  is 
that  it  shall  be  at  a  meeting  held  on  the 
second  Tuesday  in  August  of  tbe  election 
year.  Tbe  Democratic  National  Convention, 
it  appears  from  the  statement  of  the  agreed 
facts,  has  been  appointed  to  meet  on  June 
14,  1916.  If  tbe  primary  election  should  be 
held  and  the  act  literally  observed,  the  votes 
cast  for  delegates  could  not  be  canvassed  In 
time  for  that  convention. 

The  suit  was  a  mandamus  proceeding  by 
B.  K.  Marrast  to  require  the  appellants,  who 
compose  the  Democratic  State  Executive  Com- 
mittee, to  hold  the  primary  election  contem- 
plated by  tbe  act  In  the  trial  court  the 
writ  of  mandamus  was  awarded,  the  learn- 
ed trial  Judge  in  an  able  written  opinion 
holding  tbe  act  valid  against  the  attack  made 
upon  it  by  the  respondents.  An  appeal  was 
prosecuted  to  the  honorable  Court  of  Civil 
Appeals,  which  has  certified  to  us  the  fol- 
foUowing  questions: 

1.  Is  the  Act,  approved  March  27,  1913,  Art 
3175a  Vernon's  Sayles'  Texas  Civil  Statutes, 
void  upon  the  ground  that  it  is  in  conflict  with 
one  or  more  of  the  provisions  of  the  Constitu- 
tion of  this  State  or  of  the  Union  as  ia  claimed 
by  appellants? 

2.  If  not  void,  has  the  State  Democratic  Bx- 
ccntive  Committee  authority  to  disregard  its  re' 
quirements  in  so  far  as  they  are  impracticable 
and  to  supply  such  regulations  as  they  may 
deem  proper  and  necessary? 

[1]  We  shall  consider  only  the  question  of 
tbe  constitutionality  of  tbe  act  That  it  is 
impracticable,  unworkable  if  literally  ob- 
served, and  is  deficient  because  of  the  omis- 
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Bion  to  provide  for  the  nomlnatioii  of  tbe 
legal  number  of  presidential  electors,  are  not 
matters  which,  If  true,  affect  tbe  power  of 
the  Legislature  to  enact  the  law. 

[2,  3]  The  aatbority  of  the  Legislature  to 
require  the  holding  of  a  primary  election  by 
the  political  parties  of  the  State  for  the  pur- 
pose of  enabling  their  members  to  vote  their 
choice  for  party  nominees  for  elective  offic- 
es, whether  State  or  National,  and  likewise 
express  their  preference  in  the  selection  of 
party  delegates  to  party  conventions,  is  un- 
doubted. The  legislative  right  in  such  an 
enactment  to  malce,  according  to  their  nu- 
merical strength,  a  reasonable  classification 
in  respect  to  the  political  parties  subject  to 
the  law.  Is  equally  clear.  The  act  is  not 
invalid  under  tbe  classification  adopted  be- 
cause it  applies  at  the  present  time  to  only 
the  Democratic  party.  It  is  not  to  be  regard- 
ed as  having  been  enacted  for  only  the  pres- 
ent day.  It  was  within  the  province  of  the 
Legislature  to  determine  whether  the  nu- 
merically weaker  parties  should  be  relieved 
from  Its  compulsory  observance;  and,  if  so, 
to  provide  a  classification  according  to  the 
voting  strength  of  the  parties.  The  selection 
of  a  voting  strength  of  50,000  votes  as  the 
test  does  not  create  an  unreasonable  classifi- 
cation, and  the  act  is  not,  upon  this  account, 
to  be  overturned. 

The  only  serious  constitutional  question 
involved  by  the  act  is  its  requirement  that 
the  expense  of  the  primary  election  shall  be 
borne  out  of  the  public  treasury  of  the  coun- 
ties. This  presents,  nakedly,  the  question, 
whether  it  is  within  the  power  of  the  Leg- 
islature to  devote  the  public  revenues  of  the 
State  to  the  payment  of  the  primary  election 
expenses  of  political  parties.  The  general 
primary  law  relating  to  the  nomination  of 
party  candidates  for  state,  district  and  coun- 
ty offices  Imposes  such  expense  upon  tbe  can- 
didates. Article  3104,  Rev. 'St  Idll.  In  the 
legislative  history  of  the  State,  this  is  the 
first  effort,  so  far  as  we  are  aware,  to  make 
the  expense  of  a  party  election  a  charge  up- 
on the  public  revenue. 

Section  3,  Article  8  of  the  Constitution  de- 
clares: 

"Taxes  shall  be  levied  and  collected  by  gen- 
eral laws  and  for  public  purposes  only." 

By  section  52,  Article  3  It  Is  provided : 
"The  Legislature  sball  have  no  power  to  an- 
thorize  any  county,  city,  town  or  other  political 
corporation  •  •  •  of  the  State,  to  lend  its 
credit  or  to  grant  public  money  •  •  •  in  aid 
of,  or  to,  any  individual,  association  or  corpora- 
tion whatsoever,"  etc. 

The  funds  possessed  by  the  counties  of 
the  State  and  available  for  the  payment  of 
the  expense  of  the  primary  election  provid- 
ed for  by  this  act,  are  only  those  which  are 
derived  by  taxation.  If  the  payment  of  such 
expense  is, 'within  the  meaning  of  the  Con- 
stitution, "n  public  purpose,"  the  act  Is  valid 
in  Its  provision  that  It  shall  be  borne  out  of 
the  public  treasury  of  the  counties;  other- 
wise It  Is  nol^ 


[4]  Taxes  are  burdens  Imposed  for  tbe 
support  of  tbe  government.  Tbey  are  laid  as 
a  means  of  providing  public  revenues  for 
public  purposes.  The  sovereign  power  of  the 
State  may  be  exercised  in  their  levy  and  col- 
lection only  upon  the  condition  that  they 
shall  be  devoted  to  such  purposes;  and  no 
lavrful  tax  can  be  laid  for  a  different  pur- 
pose. Whenever  they  are  imposed  for  pri- 
vate purposes,  as  was  said  In  Brodhead  v. 
Milwaukee,  19  Wis.  670,  88  Am.  Dec.  711,  it 
ceases  to  be  taxation  and  becomes  plunder. 

[C]  It  Is  not  easy  to  state  in  exact  terms 
what  Is  "a  public  purpose"  in  the  sense  in 
which  tliat  term  is  employed  as  a  limitaticm 
upon  the  State's  power  of  taxation.  Tbe 
framers  of  the  Constltutioa  were  doubtless 
sensible  of  this  difficulty,  for  they  did  not  at- 
tempt to  define  it  Many  objects  may  be 
public  in  the  general  sense  that  their  at- 
tainment will  confer  a  public  benefit  or  pro- 
mote the  public  convenience,  but  not  be  pub- 
lic in  the  sense  that  the  taxing  power  of  the 
State  may  be  used  to  accomplish  them.  The 
powers  of  the  State  as  a  sovereignty  exist 
only  for  governmental  purposes.  They  may 
be  freely  exerted  in  the  discharge  of  all  the 
governmental  functions  of  the  State;  but 
cannot  be  applied  to  uses,  though  public  in 
aim  and  result,  which  are  not  governmental 
in  their  nature.  As  the  means  provided  for 
the  support  of  the  government  in  its  admin- 
istrative duties  and  existing  alone  for  that 
end,  the  taxing  power  may  he  employed  for 
no  purpose  save  that  which  in  a  true  and 
Just  sense  is  related  to  the  performance  by 
the  State  of  its  governmental  office.  The 
appropriation  of  the  public  revenue  is  a  leg- 
idative  power,  and  the  Legislature  must  nec- 
essarily be  allowed  a  large  discretion  in  de- 
termining to  what  uses  public  moneys  may 
be  put  Subject  to  tbe  constitutional  limi- 
tation that  tbe  public  revenue  shall  be  ap- 
plied to  only  public  purposes,  to  the  prudent 
husbandry  of  the  Legislature  as  well  as  its 
provident  foresight  has  been  committed  the 
public  trust  of  making  such  use  of  it  as  will 
afford  the  economical  administration  of  the 
government  which  tmth  the  spirit  and  the 
letter  of  the  Constitution  enjoin.  The  term 
"public  purpose"  as  used  in  this  relation  is 
not,  therefore,  to  be  construed  narrowly,  so 
as  to  deny  authority  to  the  Legislature  to 
make  such  provision  for  the  administration 
and  support  of  the  government  in  its  several 
branches  and  subdivisions  as  will  faithfully 
subserve  the  present  and  future  interests  of 
the  people.  The  limitation  Imposed  by  the 
Constitution  upon  the  power  is,  however,  im- 
perative. And  it  Is  essentially  true  that  it 
does  not  permit  taxation  for  all  purposes 
whicb  in  a  broad  and  general  sense  may 
be  regarded  as  public,  but  expressly  confines 
its  exercise  to  only  those  public  purposes 
with  which  the  State,  as  a  government,  in- 
vested with  high  and  sovereign  powers,  but 
only  as  a  grant  from  the  people  and  therefore 
to  be  solely  used  for  the  oommon  benefit  of 
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all  of  tbem,  and  not  as  a  paternal  instlto- 
tlon,  may  Jnstly  concern  ItseU,  and  to  whldi, 
for  that  reason,  the  public  revenues  may  be 
rightfully  devoted. 

[I]  Aa  to  what  Is  a  public  ptirpose  wltbln 
the  meaning  of  Section  3,  Article  8  of  the 
Constitution,  no  better  test  can  be  presented 
than  the  inquiry:  Is  the  thing  to  be  further- 
ed by  the  appropriation  of  the  public  revenue 
something  which  It  Is  the  duty  of  the  State, 
as  a  government,  to  provide?  Loan  Asaoda- 
tloi^  V.  Topeka,  20  Wall.  655,  22  U  Bd.  456; 
Pet^le  V.  Town  of  Salem,  20  Midi.  452,  4 
Am.  R^.  400.  Those  things  whldi  it  Is 
tbe  duty  of  the  State  to  provide  for  the 
people,  it  Is  equally  the  right  of  the  State,  by 
means  of  the  public  revenue,  to  maintain. 
Within  this  category  fall  the  general  instm- 
tnentalltles  of  the  government,  the  public 
sdiools,  and  other  InstitutlcHis  of  Hke  nature. 
But  the  State  Is  whoUy  without  any  power 
to  levy  and  apprc^riate  taxes  toe  the  sup- 
port of  those  things  which,  either  by  common 
usage  or  because  they  are  In  no  proper  sense 
the  Instroments  of  government,  it  Is  the  duty 
of  the  people  to  provide  for  themselves.  It 
is  not  all  things  whldi  answer  a  public 
need  or  fill  a  public  want  that  it  is  with- 
in the  authority  of  the  State  to  furnish 
for  the  people's  use  or  support  at  the  public 
expense.  Manufacturing  Industries,  rail- 
roads, public  enterprises  of  many  kinds, 
private  schools  and  private  charitable  insti- 
tutiMis  all  afford  a  service  to  the  public,  but 
the  State  is  without  any  power  to  maintain 
them.  Religion  Is  generally  esteemed  a  help- 
ful influence  for  public  morality.  But  the 
OiHistitutl<m  expressly  declares  that  no  public 
money  shall  be  granted  in  aid  of  any  reU- 
gioTiR  organization, 

Genera]  Sections  are  essential  to  the  pub- 
Ue  welfare  and  are  distinctly  related  to  the 
discharge  of  an  Important  governmental  du- 
ty, because  it  is  only  by  their  means  that  the 
organic  law  may  be  amended  and  in  the 
dective  offices  public  officials  be  supplied  for 
the  various  administrative  agencies  of  the 
State.  Bat  is  it  any  duty  of  the  State  to 
provide  tbe  people  with  nominees  of  political 
parties  for  the  elective  offices  of  the  govern- 
ment? Is  it  In  any  Just  sense  a  concern 
of  the  State,  that  those  offices  be  filled  by 
only  the  nominees  of  political  parties?  And 
is  there  any  right  in  the  State  to  devote  tbe 
public  revenues  of  the  State  derived  by  taxa- 
tion from  the  people  at  large  in  aid  of  the 
purposes  of  such  parties? 

A  political  party  is  nothing  more  or  less 
than  a  body  of  men  associated  for  the  pur- 
pose of  famishing  and  maintaining  the  prev- 
alence of  certain  political  principles  or  be- 
liefs in  the  pnbllc  policies  of  the  government. 
As  rivals  for  popular  favor  they  strive  at  the 
general  elections  for  the  control  of  the 
agencies  ot  the  government  as  the  means  of 
providing  a  course  for  the  government  in  ac- 
cord with  their  political  principles  and  the 
administration  of  those  agencies  by   their 


own  adherents.  According  to  the  soundness 
of  their  principles  and  the  wisdom  of  their 
policies  they  serve  a  great  purpose  in  the 
life  of  a  government  But  the  fact  remains 
that  the  objects  of  political  organizations  are 
intimate  to  those  who  compose  them.  They 
do  not  concern  the  general  public.  They 
directly  interest,  both  in  their  conduct  and 
in  their  success,  only  so  mudi  of  the  public 
as  are  comprised  in  their  membership,  and 
then  only  as  members  of  the  particular  or- 
ganization. They  perform  no  governmental 
function.  They  constitute  no  governmental 
agency.  The  purpose  of  their  primary  elec- 
tions is  merely  to  enable  them  to  furnish 
their  nominees  as  candidates  for  the  popular 
suffrage.  In  the  Interest  of  fair  methods  and 
a  fhlr  expression  by  their  members  of  their 
preference  in  the  selection  of  their  nominees, 
the  State  may  regulate  such  elections  by 
proper  laws,  as  it  has  done  in  our  general 
primary  law,  and  as  it  was  competent  for 
the  Legislature  to  do  by  a  proper  act  of  the 
character  of  the  one  here  under  review.  But 
the  payment  of  the  expenses  of  purely  party 
elections  Is  a  different  matter.  On  principle, 
swdi  expoises  cannot  be  differentiated  from 
any  other  character  of  expense  Incurred  in 
carrying  oat  a  party  object,  since  tbe  at- 
tainment of  a  party  purpose— •the  election  of 
its  nominees  at  the  general  elections  throu^ 
the  unified  vote  of  the  party  membership,  is 
necessarily  tbe  prime  object  of  a  party  pri- 
mary. 

The  great  powers  of  Hie  State,— and  the 
taxing  power  is  the  one  to  be  alvrays  tbe  most 
carefully  guarded, — cannot  be  used.  In  our 
(pinion,  in  aid  of  any  political  x>arty  or  to 
pr<»uote  tbe  purposes  of  all  political  parties. 
They  are  no  more  to  be  made  the  objects  of 
governmental  bounty  or  favor  than  any 
other  class  of  public  organizations  into  which 
groups  of  citizens  may  form  themselves.  Br- 
penaes  Incurred  in  the  furtherance  of  their 
objects  can  no  more  be  defrayed  put  of  the 
public  treasury  than  the  expenses  of  other 
asaoctations  of  Individuals.  If  it  Is  constlr 
tntional  to  use  the  public  revenues  to  pay 
the  cost  of  their  primary  elections.  It  would 
likewise  be  constitutional  to  pay  the  cost 
of  thetr  candidates'  campaigns.  If  the  oon- 
^tntlonal  barrier  is  removed  in  tbe  one  case. 
It  cannot  be  restored  in  the  other ;  but  it  will 
have  to  be  admitted  that  any  and  all  kinds  of 
expense  of  political  parties  may  tte  lawfully 
Imposed  as  a  part  of  the  public  burden  of 
taxation. 

For  a  stronger  constitutional  reason  than 
would  apply  to  other  kinds  of  public  organi- 
zations is  it  the  clear  duty  of  the  State  to 
withhold  the  use  of  its  public  revenues  as 
an  aid  to  political  parties,  and  particularly 
as  an  aid  in  the  holding  of  their  party  elec- 
tions. The  object  of  such  parties  is  the  po- 
litical control  ,of  the  government ;  and  we 
regard  it  as  a  fundamentally  sound  proposi- 
tion that  no  power  of  the  government  can 
be  constitutionally  used  Is  furtherance  or 
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aid  of  the  effort  of  any  dfuw  or  Und  of  vc- 
ganizatioo,  political  or  otherwise,  to  obtain 
the  control  of  tbe  gOTemment. 

To  provide  nominees  of  political  parties 
for  the  people  to  vote  upon  in  the  general 
elections,  is  not  the  boslness  of  the  State. 
It  is  not  the.  business  of  the  State  because 
in  the  conduct  of  the  gOTernmeut  the  State 
knowH  no  parties  and  can  know  none:  If 
it  is  not  the  business  of  the  State  to  see  that 
such  uoiulnatlons  are  made,  as  it  clearly  is 
not,  the  public  revenues  cannot  be  employed 
In  that  connection.  To  furnish  their  nomi- 
nees as  claimants  for  tbe  popular  favor  in 
the  general  elections  is  a  matter  which  con- 
cerns alone  those  parties  that  desire  to  make 
aucb  nominations.  It  is  alone  their  concern 
because  they  alone  are  Interested  in  the 
success  of  their  nominees.  Tbe  State,  as  a 
government,  cannot  afford  to  concern  Itself 
hi  the  success  of  the  nominees  of  any  politi- 
cal party,  or  in  tbe  dective  offices  of  the 
people  being  filled  only  by  those  who  are  the 
nominees  of  some  political  party.  Political 
parties  are  political  instrumentalities.  They 
are  in  no  sense  governmental  instrumentali- 
ties. The  responsible  duties  of  the  State 
to  all  the  people  are  to  be  performed  and 
its  high  objects  effected  without  reference 
to  parties,  and  they  have  no  part  or  place 
In  the  exercise  by  the  State  of  Its  great 
province  In  governing  the  people. 

We  have  been  pointed  to  but  one  authority 
boldlng  that  the  public  revenues  may  be 
used  to  pay  the  cost  of  tbe  primary  elections 
of  political  parties.  State  v.  Michel,  121  La. 
374,  46  South.  430,.  but  in  tbat  case  the  ques- 
tion received  only  a  casual  consideration, 
and  we  do  not  feel  at  liberty  to  adopt  the 
conclusion  there  announced. 

Holding  an  act  of  the  Legislature  to  be 
unconstitutional  Is  never  a  welcome  duty, 
and  this  court  has  never  performed  it  except 
with  reluctance.  It  is  a  duty,  however, 
plain  and  unmistakable  when  upon  mature 
Qonsideration  such  Is  the  conviction  of  the 
court.  The  Constitution  Is  the  supreme  law 
of  the  State,  and  no  consideration  should  be 
suffered  to  stand  in  the  way  e*  its  enforce- 
ment Tested  by  legal  principles  which  are 
clear  and  established,  the  payment  of  the 
expenses  of  primary  elections  of  political 
parties  is  not  a  public  purpose  for  which 
public  revenues  may  be  used;  and  In  our 
oplnimi  the  act  In  question  is  therefore  un- 
constitutional and  unenforceable. 

HAWKINS,  J.  (concurring).  I  concur  In 
the  conclusion  and  also  in  the  general  course 
of  reasoning  upon  which  it  has  been  reach- 
ed, and  in  nearly  all  that  our  CHIEF  JUS- 
TICE has  said  so  well,  above.  However,  I 
consider  It  proper  for  me  to  say  this : 

Undoubtedly  "common  usage"  is  one  very 
valuable  test,  or  measure,  by  which  tbe 
courts  may  determine  whethft  a  given  ex- 
penditure of  public  funds  Is  or  is  not  for  "a 


public  purpose,"  and  to  that  effect  are  the 
authorities;  but  I  do  not  regard  it  as  tiw 
only  test,  in  any  instance. 

The  distinction  between  the  "maintenance" 
and  tbe  "regulation"  of  primary  elections  la 
drawn,  and  properly  so,  in  said  opinion,  and 
that,  iiadeed.  Is  as  far  as  it  is  necessary  to 
go  in  answering  the  certified  question;   bat; 
as  tills  is  a  pioneer  case  of  public  importance, 
I  wish,  by  way  of  making  my  own  views 
clear,  to  emphasize,  if  possible,  said  distinc- 
tion, and.  in  that  connection,  to  say  that  said 
opinion,  as  I  understand  it,  does  not  ques- 
I  tion  tbe  power  and  authority  of  the  Legisla- 
\  ture  to  direct  payment,  out  of  public  funds 
i  raised  by  taxation,  of  any  and  aU  reasonable 
;  expenses  which  may  be  incurred  in  the  mere 
regulation — but  not  in  the  maintenance — of 
primary  elections.    De  Walt  v.  BarUey,  146 
Pa.  529,  24-  Ati.  185,  Ifi  U  B.  A.  771,  28  Am. 
St  Bep.  814. 


DUPEBE  et  al  v.  GALE  MrO.  CO. 

(No.  2449.) 

(Supreme  Court  of  Texas.     March  IS,  1916.) 

JPDOKENT  «=»866(2)— Action  om  JtrooMKNT— 

Limitation— Statute. 

Under  Rev.  St  1911,  art  6696,  providinic 
that  a  judgment  in  any  court  of  record  where 
execution  has  not  issued  witiiin  12  montiis  aft- 
er the  rendition  thereof  may  be  revived  by  scire 
facias  or  an  action  of  debt  brought  uiereon 
within  10  years  after  the  date  of  BUcb  judgment, 
and  in  tbe  absence  of  any  statute  erpresdly  pre- 
scribing the  period  of  limitations  for  an  action 
to  revive  a  judgment  upon  which  an  execution 
has  duly  issued,  an  action  on  a  judgment  on 
which  execution  issued  within  a  year  is,  by  anal- 
og, subject  to  tbe  same  limitation  period  of 
10  years,  to  be  reckoned  from  the  date  of  the 
issuance  of  the  last  execution,  and  hence  an  ac- 
tion to  recover  on  a  judgment  on  which  execu- 
tion issued  within  a  year,  brought  more  than 
10  years  £rom  tbe  issuance  of  such  execution, 
was  barred,  and  the  running  of  the  statute  is 
not  postponed  until  the  judgment  should  become 
dormant 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  iS  1604-1607;  Dec  Dig.  ®=>866(2).l 

Error  to  Court  of  Civil  Appeals  of  Tbiid 
Supreme  Judicial  District 

Action  by  the  Gale  Manufacturing  Com- 
pany against  W.  B.  Dupree  and  others.  Prom 
a  judgment  of  the  Court  of  Civil  Appeals  (146 
S.  W.  1048),  aflirmlng  a  judgment  for  plain- 
tiffs in  part  and  in  part  reversing  and  ren- 
dering reviving  the  plaintiff's  former  judg- 
ment and  authorizing  execution  to  issue 
thereon,  defendants  bring  error.  Judgment 
In  so  far  as  reviving  the  judgment,  reversed, 
and  judgment  of  district  court  affirmed. 

Sleeper,  Boynton  &  Kendall,  of  Waco,  for 
plaintiffs  in  error.  H.  C  Llndsey,  ot  WacOt 
for  defendant  in  erxor. 

PHILLIPS,  O.  J.  The  Gale  Manufacturing 
Company  recovered  a  Judgment  against  W. 
E.  Dupree  in  the  District  Court  of  McLen- 
nan county  on  June  21,  1897.  An  execution 
Issued  on  the  Judgment  within  a  year,  being 
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the  only  execution  upon  the  Jndgment.  After 
more  than  ten  years  from  the  Issuance  of  the 
execution,  but  within  fourteen  years  from 
tbat  date,  recovery  upon  the  Judgment  was 
soagfat  by  the  plaintiff  In  the  present  ease, 
trbidi  action  the  trial  court  held  was  barred 
by  the  ten  years  statute  of  limitation.  On 
the  appeal  It  was  held  by  the  honorable 
Court  of  CJlvll  Appeals  for  the  Third  District 
tbat  the  action  was  not  barred,  since  it  was 
broQght  within  four  years  from  the  date  the 
judgment  became  dormant.  Its  holding.  In 
other  words,  Is  that  the  cause  of  action  upon 
the  judgment  did  not  accrue  until  It  was  dor- 
mant, and  the  limitation  applicable  is  tbat 
prescribed  by  the  four  years  statute, — Article 
3C90. 

The  qoestion  is  not  a  new  one.  It  was  de- 
termined In  Willis  V.  Stroud,  67  Tex.  616,  3 
S.  W.  732,  following  Fessenden  v.  Barrett,  9 
Tex.  475.  But  it  la  announced  in  the  opin- 
ion of  the  Court  of  Civil  Appeals  that  It  de- 
clines to  follow  these  decisions. 

We  have  never  had  a  statute,  and  have 
none  now,  expressly  prescribing  the  period 
of  limitation  for  an  action  to  revive  a  Judg- 
ment upon  which  an  execution  has  duly  Is- 
sQe<l.  The  only  statute  upon  the  subject  re- 
lates to  Jadgmenta  upon  which  execution  has 
not  so  issued.  It  was  enacted  at  an  early 
day.  in  1841,  being  present  Article  6686,  and 
reads: 

A  judgment  in  any  court  of  record  within  this 
State,  where  «cecution  has  not  issued  within 
twelve  months  after  the  rendition  of  the  judg- 
ment, may  be  revived  by  scire  fitcias  or  an  ac- 
tion of  debt  brought  thereon,  within  ten  years 
after  the  date  of  such  judgment,  and  not  after. 

Sndi  was  the  state  of  the  statutory  law 
when  in  Barrett  t.  Fessenden  the  court  was 
confronted  with  the  question  as  to  what  peri- 
od of  limitation  should  be  applied  to  a  pro- 
ceeding to  revive  a  Judgment  where  execution 
had  been  duly  Issued.  Making  use  of  the 
principle,  that  where  a  statute  has  flxed  a 
bar  to  one  action  in  a  particular  case,  the 
remedy  in  analogous  cases,  not  provided  for 
by  statute,  should  be  restricted  to  the  same 
period,  it  was  there  held, — ^and  the  correct- 
ness of  the  holding  is  in  our  opinion  not  open 
to  question, — that  the  period  of  limitation 
Fbonld  be  the  same  as  tbat  declared  In  the 
existing  statute  for  the  exercise  of  the  same 
remedy  In  pesi)ect  to  Judgments  upon  which 
execution  had  not  Issued,  that  Is,  ten  years, 
to  lie  reclconed  from  the  date  of  the  Issuance 
of  the  last  execution, — the  last  act  of  legal 
diligence  for  the  enforcement  of  the  Judg- 
ment. It  WES  not  recognized  that  the  run- 
ning of  limitation  in  such  cases  was  to  be 
postponed  until  the  judgment  should  become 
dormant.  Nor  in  the  decision  of  the  ques- 
tion was  the  consideration  that,  In  a  tech- 
nical sense,  a  cause  of  action  for  the  revival 
of  a  Judgment  does  not  arise  until  It  Is 
dormant,  allowed  any  force.  The  statute 
expressly  relating  to  Judgments  upon  which 
00  execution  had  iaaued,  which  it  was  held 


should,  by  analogy,  fnrnlsb  the  rule,  put  limi- 
tation in  motion,  as  It  does  now,  though  the 
Judgment  was  in  full  force ;  and  In  adopting 
its  period  for  the  rvle,  the  time  ft>r  the  com- 
mencement of  the  Umltatlon  was  flxed  like- 
wise without  regard  to  whether  the  Judgment 
was  then  dormant. 

In  WllUs  V.  Stroud  the  question  was  again 
presented  and  decided,  the  opinl(Hi  being  de- 
livered by  Chief  Justice  WUlle.  Notwith- 
standing the  four  years  gemeral  statute  of 
limitation,  now  Article  6690,  was  then  In  force, 
as  was  also  the  Act  of  November  9,  1866, 
which  extended  the  period  within  which  a 
Judgment  should  not  become  dormant  after 
the  issuance  of  execution,  from  one  year,  as 
was  the  provision  of  the  early  laws,  to  ten 
years  (Wilcox  v.  National  Bank,  93  Tex.  333, 
55  S.  W.  317),  which  latter  act  was  urged  In 
the  argument  as  a  reason  for  abandoning  the 
rule  announced  In  Barrett  v.  Fessenden,  the 
rule  was  re-a£armed.  After  quoting  the  stat- 
ute, now  Article  6696,  above  set  out,  the  opin- 
ion reads: 

"This  Article  is  in  the  same  language  as  that 
used  in  the  statute  of  February  5,  1841,  in  force 
at  the  time  this  judgment  was  rendered.  That 
Act,  like  the  present  law,  made  no  express  pro- 
vision as  to  limitation  upon  a  judgment  wuere 
execution  had  duly  iasued ;  but  under  the  deci- 
sions of  this  court,  made  during  its  existence, 
such  a  judgment  was  held  barred  at  the  expira- 
tion of  ten  years  from  the  date  when  the  last 
execution  issued  thereon.  Fessenden  v.  Barrett. 
9  Tex.  475." 

Meeting  the  contention  that  as  applied  to 
an  action  to  revive  a  Judgment,  limitation 
does  not  commence  to  run  until  the  Judgment 
becomes  dormant,  this  is  abio  said: 

"It  is,  however,  urged  by  the  appellants  that 
since  the  passage  of  the  third  section  of  the 
Act  of  November  9,  1866,  found  in  Paschal's 
Digest,  Article  7007,  in  force  when  this  judg- 
ment was  obtained,  the  foregoing  rule  does  not 
prevail,  and  a  judgment  could  not  be  barred  un- 
der that  act  until  ten  years  iiad  elapsed  from 
the  time  it  becomes  dormant.  The  foregoing 
section  reads :  'No  judgment  of  a  court  of  rec- 
ord shall  become  dormant  unless  ten  years  shall 
have  elapsed  between  the  issuance  of  executions 
thereon.'  The  plaintiff's  claim  is  that  this  law, 
having  postponed  the  time  at  which  a  judgment 
became  dormant  to  a  date  later  than  that  fixed 
by  the  former  law,  necessarily  postponed  the 
date  from  which  limitation  would  commence  to 
run  against  a  revival  of  the  judgment. 

"There  would  be  much  force  in  this  idea  if 
limitation  upon  a  judgment  necessarily  com- 
menced to  ran  from  the  date  when  it  became 
dormant.  But  this  is  not  the  rule,  either  by 
statute  or  the  decisions  of  this  court  For  in- 
stance, although  a  Judgment  upon  which  an 
execution  has  not  isBuea  does  not  become  dor- 
mant till  the  end  of  one  year  after  it  was  obtain- 
ed, yet  limitation  is  made  by  statute  to  com- 
mence running  from  the  date  when  it  was  ob- 
tained. Again,  a  Judgment  upon  which  execu- 
tion has  issued  did  not,  under  former  laws,  be- 
come dormant  till  one  year  had  expired  from 
the  day  when  the  last  execution  issued;  yet 
our  decisions  made  limitation  to  run  from  the  • 
date  of  the  issuance  of  the  last  execution,  anft 
not  from  one  year  thereafter.  De  Witt  v.  Jones, 
17  Tex.  620:  Fessenden  V.  Barrett,  supra: 
Spann  v.  Orummerford,  20  Tex.  216. 

"It  is  apparent  from  these  citations  tbat  the 
period  of  dormancy  is  not  taken  into  considera- 
tion in  fixing,  ths  date  when  the  statute  begins 
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to  run.  There  may  be  reasons  why  it  should  be, 
but  these  can  not  prevail  against  the  plain  pro- 
visions of  the  statute,  and  the  eqnaUy  clear  ad- 
judioations  of  the  Supreme  Court  which  have 
sufficient  reasons  to  support  them." 

Through  Ghlef  Jastioe  Gaines  the  holding 
in  Feasenden  t.  Barrett  was  again  affirmed 
in  Wilcox  V.  National  Bank,  in  this  language: 

"The  limitation  is  express  where  ezeaution 
has  not  issued  within  twdve  months ;  bnt  where 
execution  has  so  issued,  no  period  of  limitation 
is  expressly  prescrihed.  But  no  reason  is  seen 
why  the  Legislature  should  prescribe  a  limita- 
tion in  the  one  case  and  not  in  the  other ;  and 
therefore  it  has  been  repeatedly  held  that  where 
execution  has  been  sued  out  within  twelve 
months  from  the  date  of  a  judgment,  an  action 
upon  it  will  not  be  barred  until  the  la^se  of 
ten  years  from  the  date  of  the  last  execuuon  or 
the  last  act  of  diligence.  Fessenden  v.  Barrett, 
9  Tex.  475 ;  Willu  v.  Stroud,  67  Tex.  616  [3 
S.  W.  732] ;  Low  v.  Fdton,  84  Tex.  378  119 
S.  W.  693]." 

Willis  T.  Stroud  was  dedded  in  1887. 
With  the  knowledge  that  by  the  decision  the 
statute  now  constltntlng  Article  5696  was 
held  as  also  furnishing  the  rule  of  limitation 
where  an  execution  had  duly  Issued  upon  the 
judgment,  the  Legislature,  in  the  two  subse- 
quent revisions  of  the  general  statutes,  has 
re-enacted  it  without  change.  By  no  legisla- 
tion upon  the  i>articular  subject  has  a  differ- 
ent statutory  rule  been  provided.  The  hold- 
ing has  stood  unquestioned  in  the  decisions 
of  this  court  and  has  been  repeatedly  fouow- 
ed.  MllUcan  v.  Ware,  84  Tex.  308,  19  8.  W. 
475;  Low  v.  Felton,  84  Tex.  378,  19  S.  W. 
(103;  WUcox  V.  National  Bank,  93  Tex.  822, 55 
S.  W.  317;  Stevens  v.  Stone,  94  Tex.  415,  60 
S.  W.  959,  86  Am.  St  Rep.  861.  Beginning 
with  Fessenden  y.  Barrett,  for  more  than  six- 
ty years  it  has  been  the  law  of  the  State 
npon  the  question.  We  are  satisfied  with  it 
and  again  reaffirm  it. 

In  so  far  as  it  revived  the  judgment  in 
question,  the  judgment  of  the  Court  of  Civil 
Appeals  is  reversed;  and  the  judgment  of 
the  District  Court  is  fully  affirmed. 


CARPENTER  v.  TRINITY  &  B.  V.  BY.  CO. 

(No.  2445.) 

(Supreme  C!ourt  of  Texas.     March  29,  1916.1 

1.  Cabbiebs   «=922  —  Pasbkngeb  —  Fating 
Fabb— Acts  Penauzeo. 

Acts  30th  Leg.  c.  42,  {  1,  makes  it  an  of- 
fense for  a  railroad  to  knowingly  carry  persons 
free  of  charge,  or  to  give  a  free  pass,  frank, 
privilege,  or  substitute  for  pay  or  a  subterfuge 
to  be  used  instead  of  the  regular  fare  for  trans- 
portation. Section  3  makes  it  an  offense  for 
any  person  to  offer  to  use  any  permit  or  frank 
which  has  been  issued  to  any  other  person,  or 
to  improperly  apply  for  any  pass,  etc.,  for  pay. 
By  section  6  any  person  is  punishable  'Svho 
uses  any  such  free  ticket,  free  pass  or  free 
transportation,  frank  or  privilege.  •  •  • " 
Pen.  Code  1911,  art  9  (Vernon's  Ann.  Pen. 
Code  1916,  art.  9),  provides  that  no  person 
shall  be  punished  for  an  offense  not  made  penal 
by  the  plidn  import  of  the  words  of  a  law.  Held, 
that  the  provision  of  section  6,  does  not  make 
it  an  offense  to  merely  board  a  train  and  to 


seek  to  ride  without  paying  Um,  in  the  absence 
of  an  attempt  to  use  some  character  of  free  ; 
transportation. 

[Ed.    Note. — For   other   cases,    see   Carriers, 
Cent  Dig.  H  66,  1010 ;    Dec.  Dig.  •8=>22.] 
2.  Appeai,  and  Ebbob  «s>1064(1)— Rxvisw— 

Pbejudiciai,  Ebbob— Instbuction. 

In  an  action  by  a  passenger  who  had  pro- 
vided no  ticket  for  a  child  above  the  free  age 
limit  to  recover  for  nervous  injuries  produced  bf 
the  threatening  language  of  a  conductor,  the 
giving  of  the  erroneous  instruction  that  the  law 
penahzed  and  made  punishable  by  fine  the  avoid- 
ug  of  the  payment  of  fare  by  a  passenger  and 
that  the  conductor  had  the  right  in  a  reasonably 
courteous  and  respectful  manner^  to  explain  to 
plaintiff  that  such  was  the  law,  in  whidi  event 
the  defendant  would  not  be  liable,  even  tlkoagh 
plaintiff  became  excited  and  uervooa  therefrom 
as  alleged,  was  prejudidal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219 ;  Dec.  Dig.  «=»1064(l); 
Trial,  C«Bt  Dig.  Si  475,  625,  553.] 

Error  to  Court  of  CilvU  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  W.  W.  Carpenter  against  the 
Trinity  &  Brazos  Valley  Railway  Company. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals (146  S.  W.  363)  affirming  a  judgment 
for  defendant,  plalntifF  brings  error.  Re- 
versed. 

GoUlns  &  Cnnuulngs,  of  HiUsboro,  for 
plaintiff  in  error.  Morrow  &  Morrow,  of 
Hlllsboro,  for  defendant  In  error. 

PHILLIPS,  C.  J.  ThU  was  an  action  for 
damages  on  account  of  certain  treatment  to 
which  it  vnas  alleged  that  plaintifTs  wife 
was  subjected  while  a  passenger  upon  a  train 
of  the  defendant  railway  company.  Accord- 
ing to  her  testimony  upon  the  trial,  she 
t>oarded  the  train  at  HUlsboro,  accompanied 
by  her  little  daughter,  who  was  five  yean 
and  ten  months  old,  for  the  purpose  of  going 
to  Mexla.  She  had  a  ticket  for  herself  but 
none  for  the  child  because  she  did  not  think 
fare  would  be  charged  for  the  latter  on  ac- 
count of  her  age.  This  explanation  wa« 
made  to .  the  defendant's  conductor  when 
he  demanded  a  ticket  for  the  child.  In  the 
course  of  the  conversation  which  ensued,  the 
conductor,  according  to  her  statement  spoke 
to  her  liarshly,  saying  that  he  would  put 
the  diUd  off  the  train  unless  her  fftre  was 
paid,  and  that  she,  the  mother,  was  guilty 
of  a  penitentiary  offense  In  getting  <mi  the 
train  without  a  ticket  for  the  child.  She 
paid  for  the  child's  passage,  and  with  the 
child  proceeded  on  her  journey. 

The  trial  court  advised  the  jury  in  the 
charge  that  at  the  time  of  the  occurrence 
"the  law  declared  it  to  be  an  offense,  punish- 
able by  fine,  for  a  person  subject  to  the  pay- 
ment of  a  fare  to  avoid  the  payment  of  such 
fare  on  a  railway  passenger  train."  In  this 
connection  the  icharge  further  instructed 
the  jury  that  the  conductor  "had  the  right. 
In  a  reasonable,  courteous  and  respectfal 
manner,  to  explain  to  Mrs.  (Carpenter  that 
such  was  the  law,  and  if  he  did  so  in  a  rea- 
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sonably  oonrteoas  and  respectfnl  maimer,  the 
defendant  would  not  be  liable,  even  thougli 
she  ma7  bave  become  excited  and  nervous 
therefrom  as  alleged  In  the  petition."  The 
correctness  of  this  charge  is  the  only  qnes- 
tion  we  shall  consider. 

[1, 2]  On  the  first  appeal  of  the  case  it  was 
held  b7  the  honorable  Gonrt  of  GItU  Appeals 
for  the  Fifth  District  that  the  Act  of  the 
Thirtieth  legislature.  Chapter  XLII,  Acts 
of  1907,  did  not  make  it  an  offense  for  one 
to  merely  attempt  to  ride  upon  a  railway 
passenger  train  without  the  payment  of  fare. 
55  Tex  Civ.  Aw).  627,  U9  S.  W,  335.  On  the 
second  appeal  a  different  view  was  expressed, 
(CiT.  App.)  132  S.  W.  837;  and  this  latter 
ruling  was  adhered  to  on  the  present  api)eal. 
An  examination  of  the  Act  convinces  us  that 
the  first  view  of  the  court  on  the  question 
was  correct,  and  accordingly,  that  the  charge 
was  erroneous.  The  first  section  of  the  Act 
makes  it  an  offense  for  a  railway  company, 
or  any  officer,  agent  or  employ^  thereof,  to 
knowingly  carry  any  person  "free  of  charge," 
or  to  give  to  any  person,  etc.,  "a  free  pass, 
frank,  a  privilege  or  a  substitute  for  pay  or 
a  subterfuge  whidt  Is  used  or  which  is  given 
to  be  used  instead  of  the  regular  f&re  or 
rate  for  transportation."  By  Section  3  it  is 
likewise  made  an  offense  for  any  person  to 
'liresent,  or  offer  to  use  In  his  ovni  behalf, 
any  permit  or  frank,  whatsoever,  to  travel, 
pass  or  to  convey  any  person  ♦  •  ♦ 
which  has  been  Issued  to  any  other  person," 
or,  knowing  that  he  Is  not  entitled  thereto 
nnder  the  invrlMons  of  the  Act,  to  apply  to 
any  railway  company,  officer,  agent,  lessee 
or  receiver  thereof  for  any  free  pass,  frank, 
privilege  or  a  substitute  for  pay  given  or  to 
be  nsed  instead  of  the  regular  fare  or  rate 
for  traniqportatlon.  By  Section  6,  any  iter- 
R>n,  other  than  those  excepted  by  the  pro- 
TisioDS  of  the  Act,  is  made  punishable  "who 
uses  any  sucii  free  ticket,  free  pass  or  free 
transportation,  frank  or  privilege  over  any 
railway  or  other  transportation  line."  This 
latter  section  is  the  only  provision  in  the 
Act  which,  by  any  construction,  can  be  said 
to  have  the  effect  of  making  It  an  offense 
for  one  to  merely  seek  to  ride  on  a  railway 
train  witliout  the  payment  of  fare,  but  It 
U  manifest  that  It  does  not  do  so  In  terms. 
The  spedflc  act  which  It  denounces  as  a 
crime  is  the  use  of  a  free  ticket,  a  free  pass 
or  free  transportation  for  the  purpose  of 
carriage  on  a  railway  train  by  one  In  pos- 
aesslon  of  sudi  evidence  of  the  right  to  such 
carriage.  It  does  not,  in  terms,  purport  to 
deal  with  an  attempt  to  ride  without  paying 
tare  by  one  who  makes  no  effort  to  use  some 
token  or  evidence  of  the  right  to  be  trans- 
ported. If  such  an  act  Is  within  Its  Intend- 
neot,  it  is  only  by  inference.    It  is  not  made 


penal  by  the  plain  import  of  the  words  of 
the  law.  Article  9  of  the  Penal  Code  1911 
(Yemon's  Ann.  Pen.  Oode  1916,  art  9)  pro- 
vides: 

"No  person  shall  be  punished  for  an  offense 
which  u  not  made  penal  by  the  plain  import 
of  the  words  of  a  law." 

The  rule  governing  the  scope  to  be  given  a 
penal  act  is  thus  stated  by  Mr.  Sutherland  In 
his  work  on  Statutory  Construction,  section 
521: 

"To  constitute  the  offense  the  act  mast  be  both 
within  the  letter  and  spirit  of  the  statute  de- 
fining it.  Penal  statutes  con  never  be  extend- 
ed by  mere  implication  to  either  penons  or 
things  not  expressly  brought  within  tneir  terms. 
'Constructive  crimes— crimes  built  up  by  courts 
with  the  aid  of  infareoce,  implicatiiMi,  and 
strained  interpretation— are  repugnant  to  the 
spirit  and  letter  of  English  and  American  crim- 
inal Uw.' " 

Further,  In  Section  520,  the  same  author 
says: 

"Nothing  is  to  be  regarded  as  included  within 
them  (penal  statutes)  that  is  not  within  their 
letter  as  well  as  their  spirit;  nothing  that  is 
not  olearly  and  intelligib^  described  in  the  very 
words  of  the  statute,  as  wdl  as  manifestly  in- 
tended by  the  Legislature." 

If  it  was  the  purpose  of  the  Legislature  to 
make  It  a  crime  for  a  person  to  merely  seek 
to  ride  upon  a  railroad  train  within  this 
State  without  the  ixiyment  of  fare,  no  dlffl- 
cqlty  would  have  been  experienced  in  so 
writing  the  law  in  plain  terms.  It  Is  at  least 
doubtful  that  this  was  the  Intention  of  the 
Legislature  In  the  enactment  of  this  statute, 
since  In  this  section  it  is  only  persons  who 
attempt  to  use  free  passes  or  free  tickets,  or 
other  evidence  of  right  to  transportatlm 
that  are  dealt  with.  Whatever  may  have 
been  the  legislative  purpose  In  this  particu- 
lar. It  is  manifest  that  the  terms  of  the  law 
do  not  make  It  an  offense  to  merely  board  a 
train,  without  attempting  to  use  some  charac- 
ter of  free  transportation,  and  seek  to  ride 
without  paying  fare.  We  cannot  do  other- 
wise than  take  the  statute  as  we  find  it  and 
be  governed  by  its  terms  as  written.  We  are 
not  at  liberty  to  extend  its  scope  by  implica- 
tion. 

The  charge  Ol  the  court  was  in  oar  oplnicm 
clearly  prejudicial  to  the  plaintiff.  Its  plain 
effect  was  to  Justify  the  conduct  of  the  con- 
ductor if  it  was  found  by  the  Jury  as  a  fact 
that  he  told  the  plaintiff's  wife  she  was 
guilty  of  a  penitentiary  offense  in  boarding 
the  train  without  a  tidcet  for  the  child,  as 
she  testified  be  did  at  the  time  ho  demanded 
a  ticket  for  her.  She  had  cmnmitted  no 
crime  in  so  doing,  nnder  the  written  law  of 
the  State;  and.  If  he  made  the  statement, 
she  was  subject  to  no  such  accusation. 

The  Judgments  of  the  Court  of  Civil  Ap- 
peals and  the  District  Court  are  reversed  and 
the  cause  is  remanded  to  the  District  Court 
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SEGAi  V.  McCALIi  CO.     (No.  2452.) 
(Svprnne  Court  of  Texas.     Mardi  29,  1910.) 

1.  COHMEBCK     @=»40(1)   —   CONTBACT     IN     BS- 

BTBAiNT  og  Trade. 

A  contract  for  the  purchase  of  patterns  be- 
tween a  New  York  fashion  company  and  a  Texas 
buyer,  which  obligated  the  bu^er  to  sell  only  the 
seller  s  patterns  and  at  no  prices  other  than  the 
catalogue  retail  prices  of  the  seller,  there  being  no 
reservation  of  title  to  the  patterns  in  the  fashion 
company,  was  violative  of  the  Texas  Anti-Trust 
Act  (Acts  28tb  Leg.  c.  94)  as  an  agreement  in 
restraint  of  trade,  the  Illegal  stipulations  of  the 
contract  affecting  the  goods  only  In  Texas  and 
after  they  ceased  to  become  merchandise  In  in- 
terstate commerce,  so  that  the  exclusive  juris- 
diction of  Congress  as  to  such  commerce  did 
not  deprive  the  state  act  of  application. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  Si  29,  30 ;    Dec.  Dig.  «=»40(l).] 

2.  Monopolies  €=>23— Bbkach  of  Contract 
IN  Restraint  of  Trade— Right  of  Action. 

A  New  York  fashion  company  which  con- 
tracted to  sell  its  patterns  to  a  Texas  buyer,  the 
contract,  fixing  prices,  etc.,  being  in  part  viola- 
tiv*  of  the  Texas  Anti-Trust  Act,  could  not  re- 
cover for  breach  of  such  contract,  the  partially 
illegal  character  of  the  contract  rendering  it  en- 
tirely unenforceable. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  {  16;   Dec.  Dig.  «s>23.] 

C^rtlfled  Questions  from  C^ort  of  OtvU  Ap- 
peals of  Sixth  Supreme  Judicial  District. 

Suit  by  tbe  McCall  Company  against  J.  J. 
Segal.  From  a  Judgment  for  plaintiff,  de- 
fendant appealed  to  the  Court  of  CWU  Ap- 
peals, which  certifies  questions.  Questions 
answered. 

See,,  also,  126  S.  W.  918. 

B,  B.  Taylor,  of  Jefferson,  for  appellant. 
Annlstead  &  Benefleld,  of  Jefferson,  for  ap- 
pellee. 

TANTI8,  J.  The  case  Is  presented  on  cer- 
tlfled  questions  from  tbe  Court  of  Civil  Ap- 
peals for  tbe  Sixth  District  The  statement 
of  the  honorable  Court  of  ClvU  Appeals,  and 
liie  questions  certified,  are  as  follows: 

"The  McCall  Company,  "plaintiff  in  the  court 
below,  is  now,  and  was  at  the  date  of  the  insti- 
tution of  this  suit,  a  private  corporation  with 
its  residence  and  place  of  business  in  the  state 
of  New  York.  The  record  shows  that  in  May, 
1906,  it  entered  into  the  following  written  con- 
tract with  J.  J.  Segal,  defendant  below,  who 
was  at  the  time  a  resident  of  the  state  of 
Texas: 

"  'City  or  Town,  Jefferson.  State,  Texas. 
"  'Date,  May  15,  1905. 
'"The  McCaU  Company,  113-115-117  West 
3l8t  Street,  New  York: 
"  'Please  deliver  to  Morgan  Line  at  New  York 
City,  addressed  to  me,  a  stock  of  McCall  pat- 
terns, at  the  uniform  price  of  7V^  cents  for 
each  pattern  (exceptius  those  retailed  for  10 
cents,  the  price  of  which  is  5  cents  each), 
amounting  to  $200.97  net,  including  the  July 
issue  $42.42  payable  thirty  days  after  sbip- 
fflent ;  $33.55  to  take  up  exchange  credit  of  like 
amount;  and  the  balance  $125.()0  is  to  remain 
as  a  standing'  credit,  which,  together  with  the 
$75.00  now  on  hand,  makes  a  total  of  $200.00, 
which  is  to  remain  as  a  standing  credit  during 
tbe  term  of  this  contract-order,  upon  which  in- 
terest is  to  be  paid  by  me  at  the  rate  of  four 


per  cent,  gw  aonam,  semiannually,  January  and 
July  1.  When  this  contract  is  closed  as  herein 
provided,  patterns  unopened  and  not  defaced 
and  in  good  salable  condition,  parchaaed  of  yoa 
under  this  eontraet-order,  may  be  retnm^,  at 
prices  stated  above  in  payment  for  said  stand- 
ing credit.  Also  ship  me  each  month  by  Mor- 
gan Line  not  exceeding  an  average  of  $20.00 
per  month  of  your  own  selection  of  the  new 
monthly  patterns,  at  same  prices  as  above,  com- 
mencing with  August  issue;  also  fashion  sheets 
and  other  publications  in  quantities,  and  at 
prices  specified  below,  during  the  term  of  this 
contract,  commencing  with  July  issue.  Cl^ben 
f<^oW8  a  list  of  items  and  detaUs  not  ma- 
terial.) 

"  'We  will  reorder  at  the  prices  named,  once 
each  week  or  oftener,  all  patterns  sold,  thus 
keeping  patterns  on  band  as  above  specified. 
The  patterns  are  not  to  be  sold  for  other  than 
catalo^e  retail  prices,  and  the  stock  of  pat- 
terns IS  to  be  kept  and  offered  for  sale  on  tbe 
first  (main)  floor.  We  will  send  yon  an  in- 
ventory of  our  stock  of  patterns  on  hand  at 
your  request,  not  exceeding  twice  each  year. 
All  goods  ordered  for  delivery  are  to  be  paid  for 
on  or  before  the  5th  day  of  the  month  succeed- 
ing date  of  shipment;  if  not  then  paid,  subject 
to  sight  draft  Ail  prices  quoted  are  net  We 
will  not  sell  any  other  patterns  than  the  Mc- 
Call patterns  received  from  you  during  the  term 
of  this  contract-order.  We  will  not  transfer  the 
stock  of  McCall  patterns  from  Jefferson,  Texas, 
without  your  written  consent  and  we  will  pa; 
all  transportation  charge  to  and  from  your  Kew 
York  ofiice. 

"  'Ditearded  Pattem$.—AVl  patterns  purchas- 
ed from  you  under  this  contract-order  that  are 
reported  discarded  by  you  semiannnally — Janu- 
ary and  July — can  be  returned  by  us  at  100% 
contract  price,  in  exchange  for  other  patterns  at 
full  contract  price,  at  any  time  within  sixtj 
days  ttom  the  date  such  discarded  patterns  are 
respectively  reported  by  you,  provided  this  con- 
tract shall  be  in  force  at  the  time  of  such  re- 
turn. All  patterns  returned  by  us  under  any 
such  discard  report  are  to  be  credited  to  a  spe- 
cial account,  to  be  known  as  our  discard  ex- 
change account,  the  credit  to  same  to  continue 
for  a  period  of  six  months  from  the  date  of  suck 
discard  report,  unless  this  contract  shall  b« 
sooner  terminated ;  and  all  patterns  ordered  bj 
us  within  such  period  of  six  mouths  and  while 
this  contract  is  in  force,  excepting  our  monthly 
standing  order,  shall  be  charged  to  such  dis- 
card exchange  account  unless  our  credit  to  the 
same  is  earlier  exhausted. 

"  'If  either  of  us  shall  Intentionally  break  this 
contract  or  shall  refuse  or  fail  promptly  to  per- 
form the  same  after  two  weeks  notice  in  writ- 
ing given  by  the  other,  then  the  other  shall  have 
the  right  to  exercise  the  option  of  being  released 
from  all  future  obligations  under  it,  and  to  re- 
cover and  receive  as  liquidated  damages,  and 
not  as  a  penalty,  a  sum  equal  to  tbe  agreed 
charge  for  fashion  sheets  during  tbe  entiit 
term  of  this  contract.  Failure  to  require 
compliance  with  the  strict  letter  of  this  con- 
tract-order  shall  not  forfeit  nor  prcjufMce  any 
right  thereunder,  nor  constitute  a  waiver  there- 
ot  This  contract  is  to  remain  in  force  from 
date,  and  for  five  years  after  first  shipment  of 
patterns,  and  thereafter  until  the  expiration  of 
three  months'  notice  given  by  either  party  in 
writing,  subseqnent  to  the  expiration  of  such 
live  years.  All  terms  are  in  printed  or  written 
form.  Signed  in  duplicate  after  being  read. 
Date,  May  15,  1905.     Purchaser's  name,  -. 

"  'Q-uarantee  Againit  Loll  in  Paitemt.— It  is 
agreed  that  at  the  end  of  five  years  and  three 
months  from  date  of  fi^rst  shipment  of  patterns, 
provided  this  contract  shall  have  continued  is 
force  so  long,  the  above  purchaser  may  take  an 
invoice  of  the  stock  of  patterns  on  band,  pur- 


^s»FoT  other  cai-os  tee  laraa  \oric  and  KE'f  -  MUMBE&  in  all  Key-Numbered  Digests  sad  Indexes 


Digitized  by  LjOOQ  IC 


T^ 


SEOAIi.  ▼•  HfCALL  00. 


189 


chased  under  this  contract,  and  if  th«  resnlt  of 
th«  bnsinew  ahows  that  tho-  above  parehaser 
his  paid  ns  more  cash  for  patterns  purcbaaed 
nsder  this  contract  than  has  been  received  for 
them,  we  will,  upon  demand  made  by  such  pur- 
fhasCT  and  receipt  of  the  patterns  at  our  New 
York  office  -within  thirty  days  after  the  azpisa- 
tion  of  aooh  five  years  and  thiae  months^  pay 
sucb  Ices  in  cash,  provided  all  terms,  of  this 
contract  have  been  complied  with.  The  above 
fontract-order  ia  accepted  subject  to-  the  approv"- 
al  of  the  hone  ofOce.  The  McCoU  Gconpaar 
(Incorporated  Staite  of  New  York),  by  James  EX 
H.  Cawall,  Auditor.    Date,  May  15,  1905. 

"'Approved  and  accepted,  New  York,  N.  Y., 
May  19.  1S06.  <The  McCall  Company,  by- James 
£.  H.  Cawall,  Auditor.  (2022.) 

"  'Date,  May  IS,  1006. 

"'It  ia  further  underatood  and  ofrced  aa  a 
part  of  and  supplement  to  the  provisions  of  the 
annexed  contract  that  if,  at  any  time  in  the 
mnnths  of  Jannary  and  July,  in  any  year  during 
the  term  of  the  said  annezed  contract,  after 
the  discarded  patterns  reported  by.  you  are  tak- 
CD  from  our  stock  in  accordance  with  the  con- 
ditions of  the  annexed  co&tract,  the  stock  of  pat- 
terns purchased  of  yon  then  remaining  in  onr 
hands  exceeds  1400.00,  at  coat  price,  then  we 
Ehall  bare  the  privilege  (provided  all  the  terms 
of  the  annezed  contract  have  been  fully  com- 
plied wift  by  ns),  after  such  discards  are  taken 
ont,  of  retnming  to  the  McCall  Company  any 
patterns  we  may  select  fyom  suob  remaining 
Etock,  to  an  amount  sufScient  to  reduce  our 
stock  to  such  sum  of  $400.00;  and  same  is  to 
be  credited  to  our  current  account  at  fall  coat 
price,  in  payment  for  our  monthly  atanding  or- 
der for  patterns  under  said  contract  or  for  any 
other  patterns  that  we  may  order  until  such 
(Tedit  is  exhausted ;  it  being  the  purpose  of  this 
elaoae  to  -provide  that  we  may,  if  we  so  elect, 
ndace  our  stodi  on  hand,  twice  eadi  year,  to 
the  sum  of  $400.00,  exclusive  of  all  oiacarda. 
In  mnsideration  of  the  foregoing  concession, 
tbe  Mct^H  Oompany  shall  have  the  right,  with 
our  assistance,  to  take  an  inventory  ot  oor 
stock  at  any  time  on  demand,  and  we  agree  that 
vhen  our  stock  on  hand  at  cost  price  shall 
have  readied  tbe  said  amount  of  $400.00,  we 
shall  not  allow  the  amount  thereof  to  be  re- 
daced  below  said  sum  of  $100.00  during  the  re- 
maining term  of  the  annezed  contract;  and  if 
at  the  termination  of  said  contract,  it  sliaU  be 
fonnd  that  the  value  of  our  stock  amounts  at 
n'^t  to  ieaa  than  said  ami  of  $400.90,.  we  wiU 
either  order  and  pay  for  a  sufficient  quantity  of 
D«w  patterns  to  brmg  the  total  to  said  sum  of 
.MOO.OO,  or  pay  the  difference  to  the  McCall 
Company  in  caJu. 

"'Accepted.  The  McCall  Company  (Incorpo- 
ratrd  .State  of  New  York),  by  James  E.  H. 
Cai'-all,  Auditor. 

'"Signature,  J.  J.  Segal  [W].' 

"In  leiO,  the  McGall  Oompany  institated  this 
spit  against  SegaL  in  which  it  seeks  to  recover 
the  sum  ot  $742>1(>  claimed  aa  tlie  sum  due  upon 
as  itemized  and  verified  account  for  goods  sold 
and  delivered  under  tbe  terms  of  the  above  con- 
tract It  also  seeks  to  recover  in  the  same  ac- 
tion the  sum  of  $411.88  as  liquidated  damages 
fur  the  breadi  of  the  contract.  Among  the 
Offenses  interposed  by  Segal  it  was  urged  that 
the  contract  was  illegal  and  void  because  in 
Eolation  of  the  provisions  of  both  the  federal 
and  state  anti-tmat  laws.  The  portions  of  the 
contract  specifically  designated  as  being  in  vio- 
lation of  those  laws  are  the  following:  'The 
patterns  sre  not  to  be  sold  for  other  than  cate- 
lo^e  retail  prices,  and  the  stock  of  patterns  is 
|o  b«  kept  and  offered  for  sale  on  the  first 
joain)  floor.  •  •  •  All  goods  ordered  for  de- 
livery are  to  be  paid  for  on  or  before  the  5tb 
My  of  the  month  succeeding  date  of  Bhlpment, 
It  not  then  paid  subject  to  sight  draft.  All 
prices  quoted  are  net.     We  wul  not  sell  any 


other   patterns  than   the   McGall   patterns    . 
ceived  from  you  dnrlnl;  the  term  of  this  con- 
tract-<H^r.' 

"We  are  Uiclined  to  hold  that  this  latter  pro- 
vision of  the  contract  is  in  violation  of  the 
Texas  anti-trust  statute,  under  the  rule  an- 
Boonced  in  the  case  of  Fuqua  et-  al.  v.  Pabst 
Brewii«  Ca,  80  Tex.  298,  38  S.  W.  2»  (750, 
36  L.  B.  A.  241].  But  in  view  of  a  contrary 
holding  in  the  recent  case  of  McCall  Co.  v.  J. 
D.  Stiff  Dry  Goods  Co.  [Civ.  App.]  142  S.  W. 
669,  in  which  the  honorable  Court  of  Ciril  Ap- 
peals for  the  Fifth  Supreme  Jwdicial  District 
was  caHed  upon  to  construe  a  contract  prac- 
tically' the  same  as  this',  we  have  concluded  to 
oerti&  to  your  honorable  conrt  the  following 
questions: 

"1.  Did  this  contract  contain  stipulations  vio- 
lative of  either  the  federal  or  the  state  anti- 
trust statutes?  ' 

"2.  Did  those  provisions  of  the  contract  onot- 
ed  in  the  above  excerpt  defeat  the  r|gbt  of  the 
McCall  Company  to  recover  in  this  suit? 

"8.  If  yon  should  determine  that  the  contract 
was  not  V(dd  and  unenforceable,  then  we  de- 
sire an  answer  to  the  following  qaeslion:  Does 
the  contract  disclose  the  transaction  of  busi- 
ness in  this  state  in  such  a  manner  as  to  re- 
quire the  McGaU  Company  to  procure  a  permit 
arom  the  secretary  of  state  under  the  pro-vi- 
sions of  article  745  of  the  Bevised  Civil  Stat- 
utes as  a  condition  upon  which  it  can  maintain 
diis  action  in  a  court  of  this  state?" 

[1]  We  answer  the  first  question  in  the 
affirmative.  The  contract  Is  violative  of  the 
state  auti-trust  statutes.  In  this  view,  aad 
according  also  to  the  plain  meaning  of  the 
first  question,  we  need  not  determine  wheth- 
er the  contract  Is  Tlolatlve  of  tbe  federal 
Anti-Trust  AA  (Act  July  2,  1890,  c.  647,  26 
Stat  209  [U.  S.  Comp.  St.  1913,  U  8820-^830]). 
We  think  the  provisions  of  said  contract 
which  obligated  Segal  to  sell  no  kind  of  pat- 
terns except  the  McCaU  patterns,  and  to  sell 
at  no  price  other  than  the  catalogue  retail 
prices,  are  In  restraint  of  trade  wltUn  the 
meaning  of  the  Texas  Anti-Trust  Act  (Acts 
2Sth  Leg.  a  94).  It  will  be  noted  that  the 
contract  Is  not  in  any  sense  an  agency  con- 
tract Neither  is  the  title  to  the  patterns 
reserved  or  attempted  to  be  reserved  in  the 
McCall  Company.  The  contract  Is  for  a 
naked  sale  of  the  goods,  with  no  reservation 
of  title,  or  restrictions  upon  the  sale  there- 
of, except  the  provision  which  fixes  for  the 
vendee  bis  selling  price  to  the  consumer,  and 
the  protislon  which  prohibits  the  Vendee 
from  selling  other  patterns  than  the  McCall 
patterns.  Such  a  contract  is  a  plain  viola- 
tion of  the  Texas  Anti-Trust  Act  If  the 
contract  had  exclusive  relation  to  interstate 
commerce  it  would  not  violate  the  Te.vas 
anti-trust  statute,  for  the  reason  that  under 
the  federal  Constitution,  Congress  alone  has 
the  power  "to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states, 
and  with  the  Indian  tribes."  The  State  Anti- 
Trust  Act  was  not  Intended  to  encroach  up- 
on a  field  of  legislation  over  which  it  had 
no  Jurisdiction.  A  state  has  no  power  to 
regulate  interstate  commerce,  and  Is  prohib- 
ited from  80  doing  by  the  federal  Constitu- 
tion. Oilly  Congress  may  occupy  this  field. 
AlbertTpe  Co.  v.  Oust  Feist,  102  Tex.  219, 114 
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-S.  W.  791.  But  the  provisions  of  the  con- 
tract which  are  obnoxious  to  the  Texas  Anti- 
Trust  Act  constitute  no  part  of  interstate 
<x>innierce.  They  apply  to  acts  to  be  peitona- 
ed  by  the  yendee  after  the  interstate  com- 
merce Involved  in  the  transaction  has  been 
completed.  For  a  citizen  of  New  Tork  to 
sell  and  transport  to  a  citizen  of  Texas  goods 
and  merchandise  Is  to  engage  in  interstate 
-commerce;  but  when  the  sale  and  trans- 
portation has  been  completed,  and  the  proit- 
«rty  has  been  delivered  In  Texas  to  a  cit- 
izen of  Texas,  the  interstate  transaction  has 
ended.  The  use  to  which  the  property  may 
then  be  put  in  Texas,  and  the  acts  of  the 
yendee  in  relation  to  it  while  in  Texas,  come 
under  the  Jurisdiction  of  the  Texas  laws. 
"When  the  contract  relates  wholly  to  inter- 
state commerce,  only  the  federal  Anti-Trust 
Act  could  apply ;  but  when  the  contract  con- 
tains more,  as  in  this  case  It  does,  than  a 
contract  for  Interstate  shipment,  and  em- 
braces acts  to  be  performed  after  the  com- 
pleted sale  and  shipment,  which  are  not  es- 
sential ingredients  of  an  Interstate  shipment, 
it  falls  within  the  regulation  of  state  law. 
The  federal  law  alone  controls  contracts  cov- 
ering intenstate  commerce,  it  is  true;  but 
when  the  contract  embraces  ingredients  nec- 
essary to  cover  interstate  commerce,  and  in- 
gredients not  pertaining  to  interstate  com- 
merce, but  pertaining  to  the  use  of  the  prop- 
erty after  the  interstate  shipment  has  been 
completed,  the  interstate  feature  of  the  con- 
tract will  not  nullify  the  power  of  state  laws 
to  govern  on  the  features  of  the  contract 
which  are  not  interstate.  Texas  laws  gov- 
«m  as  to  such  features.  This  contract  is 
twofold,  in  that  it  embraces  a  full  contract 
for  interstate  commerce  between  a  citizen  of 
New  York  and  a  citizen  of  Texas,  and  other 
provisions  for  acts  to  be  performed  in  Texas 
after  the  interstate  feature  of  the  contract 
has  been  entirely  fulfilled.  The  contract 
fixes  the  price  at  which  the  vendee  shall  sell 
at  retail  in  Texas,  and  provides  that  he  shall 
refrain  from  selling  at  retail  in  Texas  any 
other  pattern  than  the  McGall  pattern.  This 
brings  it  under  the  Jurisdiction  of  the  Texas 
laws.  This  was  the  holding  of  this  court  in 
Fuqua,  Hinkle  &  Davis  v.  Pabst  Brewing 
Company,  90  Tex.  298,  38  S.  W.  29,  750,  35 
L.  R.  A.  241,  which  we  think  announces  the 
correct  rule.  This  holding  is  not  in  conflict 
with  the  case  of  Albertype  Co.  v.  Gust  Feist 
Co..  102  Tex.  219,  114  S.  W.  791,  though  it 
might  appear  so  from  a  casual  reading  of 
the  opinion  in  that  case.  The  opinion  in  that 
case  was  by  Mr.  Justice  Brown,  and  Its  hold- 
ing was  that  the  restraint  of  trade  whidi 
appeared  from  the  facts  to  exist  in  that  case 
was  not  prohibited  by  the  Texas  Anti-Trust 
Act,  it  having  relation  alone  to  interstate 
commerce.  As  governed  by  the  facts  of  that 
particular  case,  the  holding  was  correct 
The  provision  of  the  contract  in  that  case, 


which  was  charged  to  be  in  violation  of  the 
state  Anti-Trost  Act,  was,  that  the  Albertype 
Company,  of  the  state  of  Kew  York,  would 
not  sell  the  souvenir  albums  to  any  citizen 
of  the  cit7  of  Galveston  other  than  the  Gust 
Feist  Company,  whose  place  of  business  .was 
in  Galveston.  For  the  Albertype  Company, 
of  the  state  of  New  Tork,  to  sell  and  deliver 
the  albums  to  a  citizen  of  Galveston,  T^, 
was  interstate  commerce.  For  it  to  refrain 
from  so  doing  was  to  refrain  only  from  en- 
gaging, to  that  extent,  in  interstate  com 
merce.  This  would  be  in  violation  of  only 
the  federal  Anti-Trust  Act  If  the  contract 
had  required  the  vendee,  after  receiving  it 
in  Texas,  to  "sell  it  at  a  certain  price,  or  to 
refrain  from  selling  any  other  kind  of  albom, 
then  such  provision  of  the  contract  would 
have  been  in  violation  of  the  Texas  Anti- 
Trust  Act,  because  having  relation  to  certain 
restricted  uses  of  the  property  after  the  in- 
terstate shipment  had  been  completed.  So 
that  case,  when  understood  in  the  light  of 
its  own  facts,  is  in  harmony  with  the  hold- 
ing of  this  court  in  Fuqua,  Hinkle  &  Davis 
▼.  Pabst  Brewing  Co.,  supra,  and  other  kin- 
dred cases,  and  the  holding  in  this  case  is 
in  agreement  therewith. 

[!}■  Tliese  obnoxious  provisions  of  the  con- 
tract defeat  the  right  of  the  McOall  Com- 
pany to  recover,  in  its  suit  Being  in  part  in 
violation  of  law,  the  taint  renders  the  entire 
contract  illegal  and  unenforceable.  The  law 
will  not  give  effect  to  a  contract  of  this  na- 
ture, or  give  aid  to  its  enforcement,  tt  being 
in  violation  of  public  policy  so  to  do.  We 
therefore  answer  the  second  question  in  the 
afllrmative. 

The  third  question  becomes  Immaterial, 
and  is  not  answered. 


OAHRELL  v.  STATTH.    (No.  8974.) 

(Court  of  Criminal  Appeals  of  Texas.    Mardi 

15,  1918.) 

1.  FOBOEBT  «=329(4)  —  IRDIOTHXNT  —  Simi- 
CIENCT. 

An  Indictment  charging  that  the  defendant 
knowingly  passed  a  check  against  "available 
school  funds"  with  a  forged-  indorsement  of  ttie 
name  of  the  payee,  which  did  not  either  by  ex- 
planatory averments  or  otherwise  show  that  the 
check  was  legally  drawn,  was  InsufiElcient 

[Ed.  Note. — For  other  cases,  see  Forgery,  Cent 
Dig.  S  80;  Dec  Dig.  «=»29(4).] 

2.  Caiiaif  AL  Law  ^=>784(1)— Tbialt— Ikbtbuo- 

TIONS— ClBCUHSTANTIAL  EviDBNCK. 

Where  the  defendant's  connection  with  a 
forged  check  was  to  be  deduced  from  circom- 
stances,  so  far  as  any  alteration  or  knowledge  of 
the  fact  that  it  was  altered  was  concerned,  the 
court  improperly  refused  to  give  an  inatmctioD 
on  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1883,  1900;  Dec  Dig.  «=s» 
784(1).] 

3.  Cbiminal  Law  «=»372(12)— Evidence— Ad- 
missibility—Extbaneous  Documents. 

In  a  prosecution  for  passing  a  forged  in- 
strument extraneous  checks  or  vouchers  should 
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not  be  admitted,  in  tbe  alwence  of  pcopf  that 
th»y  were  forgeries,  and  that  the  defenihint  waa 
ecDincted  therewith. 

[Ed.  Notei— For  other  caMB,  aee  Otfaainal 
Uw,  CeaC  Cis.  iS  S3A,  834;   Dec.  Dig.  «=» 

Appeal  from  District  Ccmrt,  Johnsoa  Coun- 
ty; O.  L.  Lockett,  Judge. 

W.  J.  Carrell  waa  coavicted  of  passing  a 
forged  Instrument,  and  he  appeals.  Be- 
rersed. 

D.  W.  Odd],  of  Ft  Worth,  and  Johnson  & 
Harrell,  of  Cleburne,  for  appellant.  C.  C. 
McDonald,  AssL  Atty.  Oen.,  for  the  State. 

DAVIDSON,  3.  The  indictment  oontains 
two  counts,  one  charging  forg;ary  of  tbe  fol- 
lowing instrument,  and  the  other  passing  the 
tame  instrmnent,  to  wit: 

"Cleburne,  Texas,  April  24,  1912.    No. . 

"Tlie  National  BaiUc  of  Olebucne:  Pay  to 
C.  C.  Thomas  or  order  $637.00.  six  hundred  and 
thirty-seren  and  noAOO  dollars.  (Ayailable 
achool  fnnda.)  Fred  T.  Vickers. 

"Loala  Rogers." 

It  also  alleges  the  forgery  consisted  in  the 
fact  that  the  name  of  C.  C.  Th(Huas  was  writ- 
ten across  the  back  of  said  check,  and  this 
was  a  fraudulent  alteration,  charging  that 
appellant  made  the  alteration.  This  count, 
however,  was  not  submitted  to  the  Jury,  but 
tbe  following  count  was:  Omitting  formal 
parts,  the  second  count  charges  that: 

"On  or  about  the  25th  day  of  April,  A.  D. 
1912,  W.  J.  Carrell  did  then  and  there  willfully, 
knowingly,  and  fraudulently  pass  as  true,  to  one 
i.  T.  Jordan,  a  false  and  forged  instrument 
in  writing  which  had  theretofore  been  made  with- 
oat  lawful  authority,  and  with  intent  to  de- 
fraud ;  and  was  then  of  the  tenor  following 
[which  instrument  is  set  oat  above],  indorsed  on 
tbe  back  thereof  'C.  C.  Tliomas,'  which  indorse- 
ment, to  wit,  'C.  C,  Thomas,'  on  the  back  of 
•aid  iostroment,  the  said  W.  J.  Carrell  then  and 
there  weU  knew  to  be  forged,  and  did  then  and 
tber«  80  pass  the  same  as  true,  with  the  intent 
tn  injure  and  defrand,  against  the  peace  and 
(iijniit;  of  the  state." 

This  is  signed  by  the  foreman  of  tbe  grand 
Jury. 

[1]  It  will  be  noticed  from  reading  the 
above  count  that  It  does  not  anywhere  by  in- 
nuendo, explanatory  averments,  or  otherwise 
allege  that  Fred  T.  Vldters  and  Loula 
Rogers,  either  or  both,  had  any  authority  to 
draw  a  dieCk  against  the  available  school 
funds  of  Johnson  county.  On  the  face  of 
tbe  instrument  it  purports  to  be  drawn  by 
two  individuals,  Fred  T.  Vickers  and  Loula 
Rogers,  against  tbe  available  school  fund,  to 
be  paid  by  the  bank  specified,  and  drawn  in 
favor  of  an  individual,  C.  C.  Thomas.  If  we 
should  go  to  the  first  count  to  assist  the 
second  cotint,  whldi  we  do  not  believe  here 
can  be  done,  then  tbe  explanatory  averments 
are  still  insufficient,  because  Loula  Rogers, 
who  i»  alleged  to  have  signed  the  document, 
was  not,  and  could  not  be,  deputy  county 
treasurer,  and  as  such  would  have  no  author- 
ity to  lasne  a  cbedk.  If  Fred  T.  Vickers, 
treasurer,  had  authority  to  issue  the  check. 


he  might  doubtless  authorize  her  to  sign  his 
name  to  the  checli,  but  it  is  alleged  to  be 
signed  by  her  in  an  official  capacity  as  deputy 
county  treasurer.  However,  confining  our- 
selves, as  we  think  we  should,  to  the  second 
count  diarglng  the  passing,  there  are  no 
avenqents  of  any  sort  that  would  tend  to 
show  authority  on  tbe  part  of  Vickers  and. 
Miss  Rogers  to  draw  the  check  against  the' 
available  school  fund.  Before  this  money 
can  be  paid  out  the  proper  steps  must  be 
taken  and  approved  by  the  county  superin- 
tendent. It  may  be  the  correct  rule  to  state 
that  it  Is  unnecessary  that  the  voucher  or 
dieck  or  means  of  drawing  money  from  the 
county  available  school  fund  should  have 
gone  through  all  of  the  steps  legally  prescrib- 
ed in  order  to  make  it  the  subject  of  forgery. 
If  one  legal  step  is  taken  that  would  be 
calculated  to  deceive,  and  that  could  be  used 
even  as  evidence  to  sustain  further  st^s 
that  might  be  necessary,  under  the  authori- 
ties this  might  be  sufficient.  But  it  is  useless 
to  discuss  those  matters.  This  count  does 
not  imdertake  anywhere  to  allege  anything 
in  the  way  of  Innuendo  or  explanatory. aver- 
ments which  shows  the  check  to  be  legal.  It  is 
not  tbe  purpose  of  tbe  writer  to  go  into  a  dis- 
cussion of  Just  what  innuendo  or  explanatory 
averments  may  be  called  for  to  make  a  valid 
indictment,  or  even  that  It  can  be  made  valid 
by  explanatory  averments.  The  purpose  of 
the  opinion,  bo  far  as  the  writer  is  concerned, 
is  that  whatever  steps  may  be  required  by 
statute  must  be  followed. 

[2]  There  are  several  questions  suggested 
for  revision.  Many  exceptions  were  taken  to 
the  charge,  and  errors  presented.  One  of 
these  will  be  noticed.  The  case  is  one  of 
circumstantial  evidence.  Appellant's  connec- 
tion with  it  is  to  be  deduced  entirely  from 
circumstances,  so  far  as  any  alteration  of  the 
Instrument  is  concerned,  or  knowledge  of  the 
fact  that  it  was  altered.  This  called  for  a 
charge  on  circumstantial  evidence,  which  was 
not  given  by  the  court,  Exceptions  were 
timely  and  properly  reserved  to  this  omission. 
This  is  noticed  in  passing,  because  upon 
trial  under  another  indictment,  should  it  be 
obtained,  under  the  facts  of  tliis  case  It 
would  be  necessary  for  the  ooort  to  charge 
on  circumstantial  evidence. 

[S]  Several  bills  of  exception  were  reserved 
to  the  introduction  (NC  a  great  number  of 
checks  to  show  system,  intent,  eto.,  as  stated  , 
by  the  court  qualifying  the  bills.  As  present- 
ed, these  exceptions  are  well  taken.  Before 
these  extraneous  checks  or  vouchers  can  be 
admitted  it  must  be  made  to  appear  they 
were  forgeries  as  well  as  connect  appellant 
therewith.  Fry  v.  State,  182  S.  W.  331,  re- 
cently decided  by  this  court.  It  is  not  neces- 
sary to  discuss  these  bills  further. 

The  other  matters  may  not  arise,  and  are 
therefore  not  discussed. 

The  Judgment  is  reversed,  and  the  prosecu- 
tion ordered  dismissed. 
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CHANDLER  r.  STATE.    (No.  8895.) 

(Court  of  Criminal  Appeals  of  Texas,    March 

15.  1916.) 

CrIUINAI.  IiAW  «=9ll81— APPSAIt— RXFORMINO 

Sentence. 

The  sentence,  not  conforming  to  the  inde- 
.  terminate  sentence  law,  but  being  for  a  definite 
term,  will  be  reformed. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  C!ent  Dig.  |§  3199,  3200;  Dec.  Di«.  •$=» 
1184.] 

Appeal  from  District  Court,  Fayette  Coun- 
ty; Frank  S.  Roberts,  Judge. 

Lonie  Chandler  was  convicted,  and  ap- 
peals.   Reformed  and  affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRBNDEROAST,  P.  J,  Appellant  was 
convicted  of  on  assault  with  Intent  to  mur- 
der, and  bis  punishment  assessed  at  4  years 
in  the  penitentiary. 

He  contends  tliat  the  evidence  is  insuffi- 
cient to  sustain  the  conviction.  We  have 
carefully  read  and  studied  all  the  testimony. 
In  our  opinion,  it  was  sufficient  We  see  no 
good  puniose  which  could  be  served  by  recit- 
ing the  testimony. 

The  court,  as  the  law  requires,  submitted 
his  charge  to  appellant's  attorney  before  it 
•v^-as  read,  and  gave  him  the  opportunity  to 
object  thereto.  At  the  time  he  made  certain 
objections  thereto  and  raiuested  some  special 
charges.  The  court  gave  the  only  two  of  his 
special  charges  which  should  have  been  giv- 
en, and  correctly  refused  the  others.  Evi- 
dently the  oourt'must  have  made  some  chang- 
es in  his  charge  after  seeing  and  consider- 
ing appellant's  objections,  and  with  the  spe- 
cially reQUPSted  Charges  given  must  have  met 
appellant's  objections,  for  he  did  not  present 
any  bill  to  the  court's  charge,  nor  afterwards 
Insist  upon  his  dbjectlons. 

The  evidence,  in  addition  to  raising  the 
question  of  assault  with  Intent  to  murder, 
also  raised  that  of  aggravated  assault  and 
of  self-defense.  Upon  the  whole,  the  court 
submitted  all  of  these  questions  In  apt  and 
proper  charges.  The  trial  judge  correctly 
held  that  ttie  evidence  did  not  raise  any  Is- 
sue of  appellant  acting  in  defense  of  ei- 
ther or  both  of  his  brothers,  and  properly  re- 
fused to  give  appellant's  charge  on  that  sub- 
ject. 

Under  the  evidence,  the  court  correctly 
refused  to  give  either  of  his  requested  per- 
emptory charges,  instructing  the  jury  to  ac- 
quit liim  of  an  assault  with  Intent  to  mur- 
der. T'pon  the  whole,  the  case  was  correct- 
ly tried.  The  evidence  was  amply  sufficient 
to  sustain  the  verdict,  and  the  charge  of 
the  court,  together  with  those  of  the  appel- 
lant given,  correctly  submitted  every  issue 
raised  by  the  evidence  properly  to  the  jury. 

The  sentence  docs  not  conform  to  our  in- 
determinate sentence  law.    It  requires  con- 


finement of  the  appellant  for  four  yean 
straight.  The  judgment  will  here  be  re- 
formed, BO  as  to  oonform  to  the  law. 

Tlie  Judgment  will  be  reformed  and  af- 
firmed. 


AUSTU*  V.  STATE.    (No.  3984.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

15,  1916.) 

OBiMirrAL  Law  «=>1124(3)— AppbaIt-Rboord 

— QuEsraoKB  Pbbsentbd. 

Where  no  statement  of  the  evidence  beard 
on  the  trial  accompanies  the  record,  and  the 
record  contains  no  bill  of  exceptions  to  the  ad- 
missibility of  any  testimony,  there  is  no  question 
presented  in  a  motion  for  new  trial  which  the 
Court  of  Criminal  Appeals  can  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dj«.  {  2948;   Dec.  Dig.  <S=»1124(3).l 

Appeal  from  District  Court,  Houston  Cooor 
ty ;   John  S.  Prince,  Judge. 

Hart  Austin  was  convicted  of  robbery,  and 
appeals.     Affirmed. 

C.  0.  McDonald,  Asst  Atty.  tien.,  for  the 

State. 

HARPER,  J.  Appellant  was  convicted  of 
robbery,  and  his  punishment  assessed  at  10 
years'  confinement  In  the  state  penlteutiary. 

No  statement  of  the  evidence  heard  on  the 
trial  accompanies  the  record,  and  the  record 
contains  no  bill  of  exceptions  to  the  aduiisst- 
bllity  of  any  testimony.  Under  such  circum- 
stances there  is  no  question  presented  In  the 
motion  for  a  new  trial  we  can  review. 

The  judgment  is  affirmed. 


LLOYD  T.  STATE,    (No.  8986.) 

(Court  of  Criminal  Appeals  of  Texas.     Mareli 

16,  1916.) 

Weapons  ®=»17(6)  —  UrftAwnrL  Display  — 

PaOSECtlTIOIT— INSTBUCTIONS. 

In  a  prosecution  for  unlawfully  and  rudely 
displaying  a  pistol  in  a  public  place  in  a  manner 
calculated  to  disturb  the  inhabitants,  it  appi>:ired 
that  accused  went  to  the  pear  of  a  store  and  fired 
his  pistol  out  of  the  door  several  times.  Ac- 
cused contended  that  he  tntjught  the  pistol  to  the 
store  to  trade  for  a  shotgun  and  fired  it  to  exhib- 
it its  quality  to  the  storekeeper,  and  there  was 
evidence  that  persons  fi-equently  discharged  fire- 
arms from  such  rear  door.  Held  that,  in  view 
of  aconsed's  contention,  a  diarge  that  to  hold  a 
pistol  in  the  hand  and  fire  it  in  a  public  place  is 
to  rudely  display  it  was  Improper,  as  takiDj 
from  the  jury  the  question  whether  it  was  cus- 
tomary to  discharge  firearms  from  the  rear  door 
wliicb  led  only  into  uninhabited  woods. 

[Ed.  Note. — For  other  cases,  see  Weapon*, 
Cent.  Dig.  {  32;  Dec.  Dig.  «s>17(6i).l 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 

Coke  Lloyd  was  convicted  of  unlawfully 
and  rudely  displaying  a  pistol  In  a  public 
place  In  a  manner  calculated  to  disturb  the 
inhabitants,  and  he  appeals.  Reversed  and 
remahded. 


^=:»For  other  casas  see  same  topic  and  KEY-NUMBER  In  all  Key-Numberad  Dlge»*a  and  Indexes 
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B.  B.  Oatsvr^  and  U  D.  Bstllfl,  botb  of 
Decator,  tar  appaUant  G.  O.  McDonald, 
Asst.  Atty.  OeiL,  for  tlis  Stata   . 

HARPER,  J.  Appellant  was  ConTicted  un- 
der an  Indictment  charging  Mm  with  nnlaw- 
folly  and  mdely  displaying  a  platol  In  a 
public  place  In  a  manner  calculated  to  dia- 
tnrb  the  Inhabitants  of  said  public  place. 

Mr.  Mann  testified:  That  about  9  o'clock 
at  night  he  was  in  the  store  of  Poster  &  Best, 
In  the  town  of  Greenwood,  and  that  appel- 
lant came  In  with  a  pistol,  or  part  of  a  pistol. 
In  his  hands,  and  he,  appellant,  and  Foster 
walked  to  the  rear  door.  He  heard  them 
talking,  but  did  not  understand  what  was 
said.  That  while  they  were  at  this  door,  ap- 
pellant fired  the  pistol  out  of  the  door  sever- 
al times,  and  said: 

"Foster,  come  and  fix  this  thing.  Where  is 
yoar  damned  constable?  If  any  one  tnms  me  in, 
I  will  pat  one  in  him." 

That  witness,  Clint  Klngsly,  appellant,  and 
Mr.  Foster  were  the  only  persons  in  the  store. 
This  is  the  state's  case,  and  would  perhaps 
sustain  a  verdict  that  appellant  was  guilty  of 
the  offense  charged. 

Mr.  Foster,  one  of  the  proprietors  of  the 
store,  testified  that  appellant  had  been  trying 
to  trade  him  the  pistol  for  a  shotgun,  and 
that  night  appellant  went  to  the  store  of  J. 
P.  Budd  to  get  the  pistol  and  bring  tt  over 
to  trade  to  him ;  that  the  pistol  was  made 
to  shoot  steel  cartridges,  and  he  wanted  to 
see  if  it  would  shoot  lead  cartridges;  that 
when  appellant  returned  with  the  pistol  they 
went  behind  the  counter  and  got  several  kinds 
ot  cartridges  and  went  to  the  back  door  of 
the  store  to  try  the  pistol ;  that  be  and  ap- 
pellant both  fired  the  pistol  ont  of  the  back 
door;  that  bis  store  was  120  feet  long,  and 
at  the  rear  door  there  was  nothing  but  woods, 
and  the  pistol  was  fired  into  the  woods ;  that 
the  firm  of  Foster  &  Best  sold  cartridges, 
pistols,  and  other  firearms,  and  i>e<9le  fre- 
quently tried  them  by  shooting  out  of  the 
back  door  into  the  woods ;  that  tlie  town  was 
not  an  incorporated  town. 

3.  P.  Kudd  testifled  that  the  pistol  of  ap- 
pellant had  been  in  his  store  some  three 
months  or  more ;  that  he  had  it  to  trade  for 
a  shotgun ;  that  on  tbe  night  appellant  shot 
it  out  of  the  back  door,  appellant  came  and 
got  the  pistol,  stating  he  had  a  chance  to 
trade  it  off. 

Clint  Klngsly,  the  only  other  person  in 
the  store,  says  he  lieard  appellant  and  i^oster 
talking  of  trading  tlie  pistol  for  a  gun ;  that 
be  saw  appellant  and  Foster  go  to  the  back 
and  shoot  the  pistol  out  of  the  bac^  door. 

Ihls  is  mi  the  testimony.  At  the  request 
of  the  state  the  court  instructed  the  Jury: 

"To  hold  a  pistol  in  the  hand  and  fire  the 
ttme  in  a  public  place,  as  herein  defined,  is  to 
tudcly  display  the  same,  as  contemplated  by 
law." 


Appellant  excepted  to  tbe  giving  of  this 
special  charge^  iudatlng  tt  was  up«m  the 
weight  to  he  given  the  testimony,  and  we 
think  such  exception  well  taken.  The  state 
relies  on  tbe  case  of  Oossy  v.  State,  34  Tex. 
Cr.  K.  14T,  20  S.  W.  783,  as  sustaining  the 
charge.  Under  the  peculiar  facts,  of  that 
case,  the  court  does  say  that  the  shooting  of 
the  pistol  in  the  air  would  Justify  a  finding 
that  it  was  rudely  displayed.  In  tliat  case 
Oozy  liad  gone  near  a  church,  while  services 
were  in  progress,  and  fired  his  pistol.  It  was 
a  willful  and  wanton  act,  without  excuse  or 
justification,  under  the  evidence  in  that  case. 
It  might  be  the  state's  witness  makes  this 
Jnst  such  another  case,  but  the  defendant's 
witnesses  certainly  do  not,  and  it  is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury, 
whether  or  not  his  conduct  amounted  to  rude 
ly  displaying  the  pistol  tn  a  manner  calculat- 
ed to  disturb,  the  Inhabitants  of  the  public 
place.  The  court  in  this  charge  takes  this  Is- 
sue from  the  jury,  and  instructs  them,  as  a 
matter  of  law,  that  his  conduct  amounted  to 
rudely  displaying  a  pistol.  Had  he  submit 
ted  the  issue  to  the  jury  and  they  had  so 
found,  we  might  sustain  the  verdict  as  we 
did  in  the  Oozy  Case,  supra,  but  It  Is  a  mat^ 
ter  to  be  determined  by  the  jury,  under  the 
evidence,  in  every  case  whether  or  not  one  Is 
guilty  of  rudely  dteplaylng  a  pistol  in  a  man- 
ner calculated  to  disturb  the  peace,  and  is 
not  a  question  of  law  to  be  determlneid  by  the 
trial  court  On  account  of  this  error,  it  will 
be  necessary  to  reverse  the  cause,  and  on  an- 
other trial  tbe  court  In  his  charge,  if  be  gives 
a  charge,  should  submit  the  defense's  theory ; 
that  is,  if  the  jury  should  find,  under  the  evl- ' 
dence,  it  was  customary  to  shoot  firearms  out 
of  the  back  door  of  this  store,  In  trying  them 
out,  as  testifled  to  by  Mr.  Foster,  and  appel- 
lant and  Foster  were  on  a  trade  involving 
the  pistol,  and  they  fired  it  for  the  purpose 
alone  of  determining  whether  or  not  it  would 
shoot  leaden  cartridges,  and  appellant  at  the 
time  he  fired  the  pistol  had  no  intention  of 
disturbing  the  inhabitants  of  the  public  place, 
and  they  were  not  in  fact  disturbed,  the  ai>- 
peUant  would  not  be  guilty  of  the  offense 
charged. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


STONE  V.  STATE.     (No.  398L) 

(Court  of  Orlminal  Appeals  of  Texas,     Marcfa 

16,  1918.) 
CmiuirAL  hAW  •s>867(3)  —  FAiLnue  or  Dk- 

FEKOANT  TO  TESTtST— EFFECT. 

Code  Cr.  Proc.  1911,  art  790,  allows  an 
accused  person  to  testify,  but  provides  that  his 
tailurs  shall  not  be  taken  as  a  ciroumstance 
against  him,  nor  shall  the  same  be  alluded  to 
or  commented  on.  In  a  prosecution  for  arson, 
where  the  state  principally  relied  on  tracks 
leading  from  the  burned  building  to  accused's 
home,  accused 'did  not  take  the  stand,  but  relied 
on  evidence  of  alibi.    Before  verdict  was  render- 
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ed,  one  of  the  jnrjmieii  remarked  that  he  won- 
dered why  defendant  did  not  go  on  the  stand  and 
testify,  and  that  had  be  done  so,  he  mieht  hare 
viewed  the  matter  differently.  Other  or  the  ju- 
rors stated  that,  while  they  did  not  comment  on 
defendant's  failure  until  they  bad  reached  a 
verdict,  they  commented  on  ft  thereafter,  and 
that  they  considered  it.  Held,  that  the  convic- 
tion must  be  reversed  it  appearing  the  jury  con- 
sidered, whether  they  commented  on  the  mat- 
ter or  not,  accused's  failure  to  take  the  stand; 
this  being  true  though  an  incidental  reference 
to  accused's  failure  to  take  the  stand  will  not 
work  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Lew,  Dec.  Dig.  «s»857(3).] 

Appeal  from  District  Court,  Comanche 
County;    J.  H.  Arnold,  Judge. 

Jesse  Stone  was  convicted  of  arson,  and 
be  appeals.    Reversed  and  remanded. 

A.  B.  Hampton,  of  De  Leon,  and  Smltb  tc 
Palmer,  of  Comanche,  for  appelant  C.  O. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
arson,  and  his  punishment  assessed  at  five 
years'  confinement  in  the  state  penitentiary. 

Ai^ellaut  earnestly  insists  that  the  drcom- 
stances  are  insufficient  to  sustain  the  verdict 
We  have  read  and  re-read  the  teetlmony; 
and,  while  the  (mly  circumstances  depended 
upon  to  show  appellant  guilty  are:  (1)  That 
appellant  had  ill  will  towards  the  person 
who  had  the  house  rented;  and  (2)  tracks 
leading  from  the  building  to  appellant's 
house,  and  Ms  conduct  when  he  saw  the  offi- 
cers following  the  tracks — yet,  taking  the 
tracks  as  shown  by  the  plot  and  the  way  they 
were  made,  their  direction  and  course,  we 
■  would  hardly  feel  authorized  to  disturb  the 
verdict  on  this  ground  alone. 

Appellant  contends  that  the  Jury  discussed 
his  failure  to  testify  while  considering  the 
case,  and  asks  for  a  reversal  on  this  ground. 
Ten  of  the  Jurymen  testify,  and  some  of  them 
say  that  all  that  occurred  was  that,  while 
the  Jury  was  discussing  the  case,  some  one  of 
them  remarked  "that  be  wondered  why  the 
defendant  did  not  go  on  the  stand  and  tes- 
tify; that  be  would  love  to  have  heard  him 
testify,  and  had  he  done  so,  they  might  have 
viewed  the  matter  differently."  That  the 
foreman  then  promptly  Informed  the  Jury 
they  were  Instructed  not  to  consider  nor  dis- 
cuss the  failure  of  defendant  to  testify, 
which  stopped  the  talk.  They  virtually  all 
agree  that  this  much  did  take  place,  some 
saying  It  occurred  at  night,  and  others  say 
It  occurred  Just  before  they  agreed  on  the 
verdict  next  day.  And  all  seem  to  agree 
that  as  soon  as  the  verdict  was  agreed  on 
and  written  up,  a  general  discussion  took 
place  about  defendant  not  testifying.  This 
took  place  after  the  verdict  was  signed,  but 
before  they  left  the  Jury  room.  It  is  thus 
made  apparent  that  the  failure  of  defendant 
to  testi^  was  in  the  mind  of  the  Jury, 
whether  discussed  or  not  All  10  of  the  jury 
agree  this  much  was  said  before  the  verdict 
was  agreed  on:  "It  be  had  gone  on  the  stand, 


it  mlg^t  be  different,  or  aometblng  like  that" 
The  verdict  In  this  case  depends  on  the 
tracks  for  conviction.  The  eTldence  of  the 
state's  witnesses  show  the  defendant  was  at 
this  house  about  noon  of  the  day  It  was 
burned  at  8  o'clock  that  night,  and  went 
from  this  bouse  to  his  home,  bat  this  witness 
says  the  defendant  did  not  get  into  the  Han- 
son field,  where  the  tracks  were  found  upon 
which  the  state  depends  for  conviction. 
When  the  officer  was  following  this  track, 
the  defendant  told  him  he  had  made  those 
tracks,  but  that  he  was  not  guilty  of  burning 
the  house.  The  evidence  shows  he  was  fre- 
quently In  this  section  hunting,  and  in  going 
to  work.  This  is  doubtless  what  they  wanted 
him  to  explain — when  he  made  those  tracts 
Instead  of  taking  the  stand  and  endeavoring 
to  explain  those  tracks,  he  relied  on  an  alibi, 
sworn  to  by  his  wife  and  wife's  sister,  and 
other  witnesses.  Mr.  Randall  testifies  that  at 
the  time  the  Jurors  who  were  for  a  convic- 
tion were  around  him  and  Mr.  Chilcoat  try- 
ing to  get  them  to  agree  on  a  verdict  of 
guilty,  some  one  said  he  would  have  loved  to 
have  heard  the  defendant  testify,  and  he 
(Randall)  replied: 

"I  would  like  to  have  heard  the  defendant— it 
might  have  changed  m^  oi^nlon  of  the  case. 
Yea;  I  had  it  in  my  mind  about  the  defendant 
not  going  on  the  stand  to  testify,  and  wanted  to 
hear  bim  testify.  I  do  not  know  what  effect 
it  had  on  my  mind  as  to  what  the  juror,  who- 
ever, he  was,  said  about  the  defendant  not  going 
on  the  stand  and  testifying.  Of  course  if  he 
had  gone  on  the  stand  and  testified  my  vote 
might  have  been  different,  and  I  expressed  my- 
self that  way  in  the  jury  room,  and  others  ex- 
pressed thrauelves  sometmng  similar  to  that" 

However,  be  says  this  did  not  Influence  him 
in  rendering  the  verdict  On  cross-examina- 
tion he  said: 

"I  do  not  know  who  made  the  first  remark; 
there  were  two  or  three  said  something  about 
him  not  testifying." 

Mr.  Chilcoat  says  he  beard  some  remarks 
made,  but  be  himself  said  nothing  about  the 
matter,  but — 

"that  hia  failure  to  go  on  the  stand  and  explain 
about  these  tracks  was  in  my  mind  while  we 
were  delibwating  on  the  case.* 

Code  Cr.  Proc.  art  790,  allowing  a  de- 
fendant to  testify.  If  he  elects  to  do  so,  but 
providing,  that  a  failure  to  testify  shall  not 
be  taken  as  a  circumstance  against  him,  nor 
shall  the  same  be  alluded  to  nor  commented 
on  since  its  enactment,  has  been  frequently 
before  this  court  and  It  is  the  rule  that  a 
mere  Incidental  reference  to  It  in  the  Jury 
room  will  not  be  cause  for  reversal,  where  it 
is  apparent  that  Oie  failure  of  the  defend- 
ant to  testify  was  not  considered  by  the  Jury. 
Probest  v.  State,  60  Tex  Or.  B.  608, 133  S.  W. 
263;  Powers  v.  State,  154  8.  W.  1020;  Es- 
plnoza  V.  State,  13  Tex.  Cr.  B.  287,  166  S.  W. 
208;  Coffman  t.  State,  73  Tex.  Cr.  B.  295,  165 
S.  W.  830;  Howard  t.  State,  174  S.  W.  607; 
WaUing  T.  State,  69  Tex.  Or.  B.  279,  128  S. 
W.  624. 

In  the  cases  of  Jones  ▼.  State^  72  Tez.  Cr. 
S.  497,  162  S.  W.  1142,  Clark  r.  State,  177 
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S.  W.  84,  PoMitood  T.  State,  71  T«z.  Cr.  "R. 
447,  160  S.  W.  846,  Mnddleston  t.  State,  70 
Tex.  Cr.  R  280,  156  8.  W.  1168,  Richards  v. 
State,  59  Tex.  Cr.  R.  208,  127  S.  W.  823, 
Thorpe  v.  State,  40  Tex.  Or.  R.  349,  60  S.  W. 
383,  and  Wilson  y.  State,  SO  Tex.  Or.  R.  865, 
46  S.  W.  251,  It  is  held  that  where  the  allu- 
sion to  the  failure  of  the  defendant  to  testify 
was  more  than  an  Incidental  refermioe,  and 
perhaps  had  some  influence  In  the  rendering 
of  tbe  yerdlct,  it  was  held  to  present  «rror. 

In  this  case  at  least  one  of  tbe  Jurors 
swears  the  reference  was  made  when  ttie 
other  Jurors  were  around  those  voting  not 
gulltr,  and  trying  to  get  them  to  agree  to  a 
verdict  of  guilty.  Some  say  the  reference 
was  made  at  night,  some  15  or  18  hours  be- 
fore the  verdict  was  finally  reached ;  others 
say  the  reference  was  made  in  the  afternoon 
of  the  second  day  just  before  the  verdict  was 
reached,  and  in  addition  to  this.  It  is  shown 
that  as  soon  as  the  verdict  was  agreed  on 
and  written,  and  while  still  in  the  jury  room, 
tbe  Jury  as  a  wliole  entered  into  a  discussion 
of  the  failure  of  the  defendant  to  testify,  and 
raid  If  he  had  taken  the  stand  and  explained 
aboat  the  tracks  the  witnesses  testify  he  ad- 
mitted he  had  made,  the  verdict  might  have 
been  different,  and  we  cannot  say  that  his 
fallnre  to  testify  was  not,  in  the  language  of 
tbe  statute,  taken  by  the  Jury  as  a  circum- 
stance against  him  when  alluded  to  In  tbe 
Jury  room  before  the  verdict  was  agreed  on. 
Td  our  mind  It  appears  that  this  drcum- 
!!tance  was,  as  testified  to  by  Mr.  Cbllcoat, 
"His  failure  to  go  on  the  stand  and  explain 
abont  those  tracks  was  in  my  mind  while 
ddlberattng  on  the  case,"  was  also  in  tbe 
minds  of  the  others,  and  the  reference^  allu- 
sion, or  discnssiCMi  of  the  matter  was  ot  such 
s  nature  tliat  it  mlg^t,  and  probably  did,  re- 
snlt  In  a  verdict  of  guilty,  when  otherwise 
sDch  a  result  might  not  have  been  reached. 
Viewing  tlie  matter  in  this  light,  we  are  of 
the  oi4nlon  tbe  case  should  be  reversed  and 
rananded. 

The  Judgmoit  is  reversed,  and  the  cause 
remanded. 


DtlNOAN  V,  STATB.    (No.  8972.) 

(Conrt  of  Criminal  Appeals  of  Texas.    March  8, 
1916.) 

L  Criminai,  L,aw   iS=»956(10)— Jxtbt— IiCPAB- 

HAi-mr— EviDKHCE. 
Evidence  on  hearing  of  a  motion  for  new 
trial  held  insufficient  to  show  that  one  accused 
of  cattle  theft  was  tried  by  an  impartial  jury, 
one  of  tbe  jurors  having  expressed  an  opinion 
u  to  the  guilt  of  the  accused. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2386 ;  Dec.  Dig.  «=»06G<10).] 
2.  CanmrAi.  Law  ^=>1158(1)  —  Appkax  and 

EkHOB— RCVIKW— POWEBS  OK  CoUBT. 

The  court,  <m  appeal  from  a  conviction  of 
cattle  theft,  is  not  aathorized  by  law  to  pass  ou 
the  question  of  sufficiency  of  evidence. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  3070,  8071,  3074;  Dec.  Dig. 
*ail58a).l 


3.  3VKT  «sai20<2>— Tbia£  bt  Jrar— Waives. 

Tbs  provision  that  tlie  defendant  cannot 
waive  a  jury  in  a  felony  case  means  that  he 
cannot  waive  trial  by  jury  of  men  who  have  ex- 
pressed no  opinion  as  to  hia  guilt 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig:  S  198;    Dec.  Dig.  «3>2»(2).] 

4.  JOST  «3>07(1)— Tkai.  bt  Jubt— "Ihpab- 

■HAl." 

The  provision  of  the  Bill  of  Bights  requir- 
ing that  the  accused  diall  have  a  (air  trial  by 
an  impartial  jury,  means  that  the  jury  must  be 
not  partial,  not  favoring  one  part^  more  than 
another,  tmprejudiced,  disinterested,  equitable, 
and  just,  and  that  t^e  merits  of  the  case  shall 
not  be  prejudged. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  ii  431. 486,  486;   Dec.  Dig.  «=s>97a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Impartial.] 

Appeal  from  District  Court,  Parker  Coun- 
ty;  F.  O.  McKlnaey,  Judge. 

Jotm  Duncan  was  convicted  of  cattle  theft, 
and  be  appeals.    Reversed  and  remanded. 

Hood  &  Shadle,  of  Weatherford,  and  Peden 
&  lipscomb,  of  Ft  Worth,  for  appellant. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  tbe 
State. 

HARPER,  3.  Appellant  was  convicted  of 
cattle  theft,  and  his  punishment  assessed  at 
two  years'  confinement  in  tbe  state  peniten- 
tiary. 

[1]  There  are  several  bills  of  exception 
In  the  record,  but  after  a  careful  review  of 
them  we  are  of  the  opinion  none  of  them 
present  error,  unless  it  is'  the  bill  contending 
that  William  Oold^i  was  not  a  competent 
juror.  It  appears  that  on  the  voir  dire  ex- 
amination of  the  jury  this  juror  answered 
that  be  heard  there  was  sueh  a  case,  but  he 
bad  formed  no  <^lnion  as  to  the  guilt  or 
innocence  of  the  defendant  Upon  the  bear- 
ing of  tbe  motion  for  a  new  trial,  under  al- 
legations that  this  juror  had  formed  and  ex- 
pressed an  (H>inion  prior  to  the  time  he  was 
selected  on  tbe  jury,  eridenoe  was  beard 
and  la  embraced  in  tbe  eighth  bill  of  ex- 
ceptions. The  juror  was  called  as  a  \vltne88, 
and  his  testimony  would  tend  to  show  that 
be  bad  fanned  and  expressed  no  opinion, 
and  what  be  said  to  Will  Hughes  abont  send- 
ing appellant  to  the  penitentiary  was  said 
In  a  joking  way,  and  the  way  he  explains  it 
no  serious  consideration  should  be  paid  to 
it.  However,  the  defendant  introduced  M.  A. 
Kyle,  who  testified  that  shortly  after  Mr. 
Chew  had  lost  bis  cattle,  be  and  yonng  Rob- 
ert Chew  were  passing  Oolden's  bouse  and 
bad  a  conversation  with  Golden,  and  in 
that  conversation  Chew  told  Golden  they 
bad  found  two  of  tbe  cattle,  and  his  father 
was  going  to  West  Texas  after  the  other 
two,  and  appellant  had  been  arrested,  charg- 
ed with  tbe  theft  of  the  cattle.  That  the  juror 
then  said  two  of  bis  cattle  had  been  taken 
out  of  bis  pasture,  and  "it  might  have  been 
Duncan  (appellant)  trying  to  get  my  cows," 
and  T«narked,  "Duncan  is  the  man  who 
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st(Ae  your  pa's  cows,  and  we  don't  want  tbat 
Idnd  of  a  man  around  here."  Mr.  Hughes 
testifies  tbat  after  this,  and  a  week  before 
the  trial,  he  was  working  with  Mr.  Oolden 
at.  a  sorghum  mill  and  the  Juror  told  bim 
he  was  on  the  Jury  for  the  next  week,  and 
they  got  to  talking  about  the  Duncan  Oase, 
and  "he  said  be  would  not  have  to  sit  on 
Mr.  Duncan's  trial  b^cau&e  he  bad  already 
formed  an  cqplnlou."  The  juror  was  again 
called  to  the  stand  and  admitted  be  bad  a 
conversation  with  Kyle  and  young  Robert 
Chew,  and  said  be  did  not  recollect  what 
was  said,  but  be  bad  no  recollection  of  say- 
ing tbat  "Duncan  Is  the  man  tbat  ^ot  your 
pa's  cattle."  Young  C%ew  was  not  called  as 
a  witness  by  either  the  state  or  the  defend- 
ant. 

If  Kyle  and  Hug^ie*'  testimony  is  worthy 
of  credit,  certainly  the  juror  was  not  a  com- 
petent juror.  We  have  appellant's  testimony 
denying  a  portion  of  their  testimony,  admit- 
ting other  portions,  and  not  remembering  as 
to  the  remainder.  The  trial  court  overruled 
the  motion  on  this  ground,  and  we  are  loth 
to  disturb  his  finding,  as  this  Is  a  matter 
largely  addressed  to  his  discretion.  How- 
ever, under  the  laws  of  this  state,  a  man  Is 
entitled  to  a  trial  by  a  fair  and  impartial 
jury,  and  where  the  question  of  whether  be 
bas  been  accorded  such  a  trial  is  raised,  and 
there  Is  a  question  of  grave  doubt  raised, 
we  are  of  the  opinion  the  doubt  should  be 
resolved  in  bis  favor.  If  others  had  been 
present  and  testified  tbat  no  such  conversa- 
tion took  place  that  Kyle  and  Hughes  swear 
did  occur,  we  would  not  disturb  the  finding 
of  the  judge  on  tbe  conflict  of  the  testimony. 
But  when  we  take  the  testimony  of  Mr. 
Oolden  on  this  bearing,  be  states  he  answer- 
ed, when  being  examined  as  to  his  qualifica- 
tions as  a  Juror,  tbat  he  had  no  opinion  as 
to  the  guilt  or  innocence  of  the  accused ;  yet 
on  this  bearing  he  testifies:  "I  bad  an  opin- 
ion, of  course,  In  one  way,  but  I  did  not 
bave  a  fixed  opinion."  He  also  admits  tbat 
he  made  tbe  statement  testified  to  by  Mr. 
Kyle  about  Duncan  running  his  cattle  out, 
trying  to  get  them. 

[3-4]  Under  such  a  state  of  facts  we  can- 
not say  that  appellant  bas  been  tried  by  a 
wholly  fair  and  impartial  jury.  This  is  a 
case  depending  on  circumstantial  evidence, 
and  while  tbe  evidence,  In  our  opinion.  Is  of 
tbat  force  and  cogency  to  authorize  a  ver- 
dict of  guilty,  yet  we  are  not  tbe  ones  au- 
thorized by  law  to  pass  on  tbat  question. 
Our  laws  provide  that  even  the  defendant 
cannot  waive  a  Jury  in  a  felony  case,  and, 
of  course,  tbls  means  a  Jury  of  men  who 
have  no  fixed  opinion  as  to  tbe  guilt  of  tbe 
person  on  trial.  In  Sorrell  v.  State,  74  Tex. 
Cr.  R.  606,  189  S.  W.  303,  tbisi  court,  speak- 
ing through  Judge  Williams,  says:  "One 
improper  Juror  destroys  the  Integrity  of  the 
verdict." 


In  White's  Ann.  Proc.  f  4,  It  la  said: 
^Among  Ene^Uah-speaking  peoples,  'the  right  o( 
trial  by  jury'  has  always  been  considered,  and 
Sir  William  Blacks'tone  justly  denominates  it, 
'the  palladium  of  civil  right'  Our  Constitution 
requires  that  it  'shall  remain  inviolate.'  Bill 
of  Rights,  I  15.  As  an  essential  factor  in  tbe 
protection  of  the  life  and  liberty  of  the  citizen,  it 
w  considered  so  important  that  our  laws  declare 
that  'the  defendant  to  a  criminal  prosecution  for 
any  offense  aiay  waive  aay  right  secured  to  him 
by  law  except  the  right  of  trial  by  jury  in  a 
felony, case.'  But  he  is  not  only  entitled  to  a 
trial  by  jury^  but  our  Constitution  characterizes 
the  kind  of  jury  which  is  to  try  him.  and  says, 
'the  accused  shall  have  a  speedy  public  trial  by 
an  impartial  jury.'  Not  only  so,  but  it  is  also 
the  will  and  policy  of  the  law  that  the  'trial 
shall  be  alike  fair  and  impartial  to  the  accused 
and  the  state.'  An  impartial  jury  and  a  fair 
trial  is  what  the  state  demands,  and  in  her  de- 
mands she  is  no  respecter  of  peisons.  She  has 
one  law  for  all— the  high  and  the  low,  the  ridi 
and  the  poor,  the  friendless,  the  most  debased 
and  hardened  of  criminals.  Steagald  v.  State, 
22  Tex.  App.  464,  3  S.  W.  771:  Massey  ». 
State,  31  Tex.  Cr.  R.  371,  20  S.  W.  75&  The 
lanpunge  of  the  provision  of  the  Bill  of  Rights  is 
that  the  accnsed,  'shall  have  a  fair  trial  bv  an 
impartial  jury.'  'Impartiar  means  'not  partial; 
not .  favoring  one  party  more  than  another,  un- 
prejudiced, disinterested,  equitable,  just'  "To  be 
mipartlal  means  the  party,  his  cause  or  the  is- 
snes  Involved  in  his  cause,  should  not— most  not 
-f-be  prejudged.  Tbe  accused  is  entitled  to  a 
fair  trial  by  an  impartial  jury,  and  there  is  no 
other  method  provided  by  which  he  can  be  tried 
and  punished." 

The  Judgment  Is  reversed,  and  the  cause 
Is  remanded. 


RED  WINE  V.  STATa    (No.  8i»2.) 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 

15.  1916.) 

1.  WrrwEssEs  ®=»52(7)  —  Compbtenct  —  Hus- 
band AND  Wife. 

In  a.  prosecution  for  rape,  censns  affidavits 
of  prosecutrix's  mother,  the  wife  of  defendant 
showing  the  age  of  prosecutrix.  Introduced  ni 
original  evidence,  and  taken  out  of  the  hearing 
and  knowledge  of  defendant,  are  {nadmis.<!ib1e. 
tboQgk  they  might  have  been  used  for  corrobora- 
tion or  impeachment  of  the  mother  if  she  had 
testified. 

[Ed.  Note.— For  other  cases,  see  Wltnesgeg, 
Cent  Dig.  JS  132-184;    Dec.  Dig.  «8=>52(7).] 

2.  Witnesses  ®=52(7)  —  Competenct — Hus- 
band AND  WrFE. 

In  a  criminal  prosecution,  the  state  cannot 
use  the  testimony  of  defendant's  wife,  nor  call 
her  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  a  132-134;  Dec.  Dig.  «=»52(7).] 

Appeal  from  District  Court,  San  Saba 
County;   N.  T.  Stubbs,  Judge. 

S.  W.  Redwlne  was  convicted  of  rape,  and 
appeals.     Reversed  and  tebianded. 

Faver  &  Allison,  of  San  Saba,  for  appel- 
lant G.  C.  McDonald,  Asat.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  rape  on  a  girl  under  15  years  of  age ;  bis 
punishment  being  assessed  at  28  years'  con- 
finement in  the  penitentiary. 

[1,2]  Among  other  questions  presented  for 
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review,  bllto  of  exception  redte  Uiat  certain 
named  witnewes  wen  permitted  to  testify 
tbey  took  tbe  acbool  eenwui  for  lOU,  1912, 
1913,  and  1914,  at  least  for  two  or  three 
years,  and  tliat  name  of  the  prosecutrix  ap- 
pears Qpon  the  census  roll,  as  does  the  names 
of  the  brother  and  sister  of  the  prosecutrix. 
Tbeae  remits  show  that  prosecutrix  was 
bom  August  16,  1900,  making  her  less  than 
IS  years  of  age  at  the  time  of  the  alleged 
rape,  the  last  act  being  shown  as  having  oc- 
curred on  the  20th  of  Deceipber,  1911.  These 
census  affidavits  were  made  by  the  mother  of 
the  prosecutrix;  apjieUant  being  the  step- 
father of  the  prosecutrix.  This  was  used  as 
original  testimony,  and  therefore  lllegitlmata 
Tbe  mother  did  not  testify,  being  the  wife 
of  the  defendant  He  did  not  see  proper  to 
call  her  as  a  witness.  The  state  could  not 
Dse  her  testimony,  nor  call  her  as  a  witness. 
Had  she  taken  the  witness  stand  and  testi- 
fied, under  a  proper  predicate,  these  affidavits 
could  have  been  used  to  impeach  or  corrobo- 
rate, owing  to  how  the  question  would  arise. 
This  matter  has  been  the  subject  of  decision 
in  our  courts  on  the  question  of  impeach- 
ment and  sustaining  the  impeached  witness. 
Walton  v.  State,  178  S.  W.  358;  Hopkins  v. 
State,  180  S.  W.  1094.  These  census  affida- 
vits were  used  as  original  testimony,  were 
made  by  the  wUe,  and  all  but  one  were  taken 
out  of  tbe  hearing  of  the  defendant,  and  of 
which  be  seems  to  have  had  no  luiowledge; 
at  least  be  was  not  present  when  those  mat- 
ters occurred.  There  is  doubt  as  to  the  re- 
maining one  as  to  whether  he  heard  it  or 
not.  If  be  beard  this,  it  might  be  Intro- 
dadble,  but  tbe  issue  is  there  as  to  whether 
be  beard  It  or  not,  and  the  jury  should  be 
guarded  against  using  tbe  statements  unless 
It  be  shown  that  appellant  beard  them. 

Thore  Is  also  a  question  with  reference  to 
tbe  introduction  of  the  Bible  and  tbe  sup- 
posed erasures,  showing  the  birth  of  tbe 
girl.  It  Is  unnecessary  to  pass  upon  tbe  mat- 
ter as  to  whether  tbe  bill  was  proper  and  the 
Bible  admissible.  There  were  changes  In  the 
entry.  These  matters  can  be  properly  ad- 
JTisted  npon  another  triaL 

The  Judgment  is  reversed,  and  the  cause 
temanded. 


ROSBOHO  V.  STATE.    (No.  3994.) 

(Coart  of  Criminal  Appeals  of  Texas,     March 

15,  1916w) 
CKivufAi,  Law  «=>1060<1>— Appkai.  —  Bnxa 

OF  EXCEFTIORS— STATBItENT  OF  FACTS. 

Without  a  statement  of  facts  or  bills  of  ex- 
ceptions, no  qnestion  is  presented  for  review. 

[Ed.  Note. — ^For  other  cases.  See  Criminal 
Uw,  Cent  Dig.  if  2805-2807,  3204;  Dec.  Dig. 
«=1090(1).] 

Appeal  from  District  Court,  Camp  County; 
B.  M.  Smitb,  Judge. 

Mid  Bosboro  was  convicted  of  incest,  and 
be  appeals.    Affirmed. 


O.  C  McDonald.  Aoat  Atty.  Gen.,  for  tbe 

State. 

PRENDKRGAST,  P.  J.  Ttda  is  an  appeal 
from  a  conviction  for  incest  but  without  a 
statement  of  facts  or  bills  of  exceptions.  In 
the  absence  of  these,  no  question  is  presented 
which  we  can  review.  The  case  must  nec- 
easatUy,  tbecefore,  be  affirmed. 


LAR6B  ▼.  STATB.    (No.  S976.) 
(Court  of  Criminal  Appeals  of  Texas.    March  8, 

idle.) 

Criminal  Law  <8=»1090(1)  —  Qubstions  Pre- 
sented roB  Review. 

Where  there  was  nothing  in  a  motion  for 
new  trial  that  could  be  cooRidered  in  the  absence 
of  the  testimony,  and  neither  a  statement  of 
facts  nor  a  bill  of  excep'tions  was  in  the  record, 
there  was  nothing  to  review  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2058,  2807,  3204;  Dec.  Dig. 
«=»1000(1).] 

Appeal  from  Dallas  County  Court,  at  Law ; 
T.  A.  Work,  Judge. 

Charley  Large  was  convicted  of  aggravated 
assault,  and  he  appeals.    Affirmed. 

C.  0.  McDonald,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  aggravated  assault ;  bis  punishment  being 
assessed  at  a  fine  of  ^25. 

There  is  nothing  in  the  motion  for  new 
trial  that  can  be  considered  in  the  absence 
of  tbe  testimony,  and  nothing  presented  by 
bill  of  exceptions.  In  fact  there  is  neither 
a  statement  of  the  facta  nor  a  bill  of  excep- 
tions in  the  record. 

There  being  nothing  to  review  in  this  ap- 
peal, tbe  Judgment  will  be  affirmed. 


FYKE  V.  STATE.     (No.  3980.) 

(Court  of  Criminal  Appeals  of  Texas.    March 

15,  1916.) 

L   iNDIOniENT  AND    INFOBKATION   «=9lll(l)— 

SuFFioiENcr  or  iNoicrifEMx— Neoativb  Al- 

UCOATIONS. 

Under  Pen.  Code  1^11,  art  748,  making  it 
unlawful  for  any  physician  to  prescribe,  for  the 
use  of  any  habitual  user  of  the  same,  any  co- 
caine or  morphine,  provided  physicians  may  pre- 
scribe in  good  faith  for  habitual  users  of  narcot- 
ic drugs  such  substances  as  they  may  deem 
necessary  for  the  treatment  of  the  habit,  an 
indictment  need  not  allege  that  the  drugs  were 
not  prescribed  as  a  cure  for  the  habit 

£Ed.  Note. — For  other  casesv  see  Indictment 
and  Information,  Cent  Dig.  g  295;  Dec.  Dig. 
<&=111(1).] 

2.  Poisons  <S=>4  —  Pbescbibino  Narcotics  — 

When  Prohibited. 

Pen.  Code  1911,  art  748,  making  it  unlaw- 
ful to  prescribe  a  narcotic  drug  for  an  habitual 
user  thereof,  does  not  prohibit  the  prescribing  of 
such  drug  when  necessary  to  alleviate  pain  or 
cure  the  drug  habit 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  8  2;  Dec  Dig.  «S=>4.] 
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3.  Poisons   «=»9— Prksobibiho   Narcotics— 
Evidence— Admibsibiutt. 

In  a  prosecution  under  Pen.  Code  1911, 
art  748,  prohibiting  the  prescribing  of  narcotic 
dnigs  to  nabitual  users  thereof,  it  is  error  to 
exclude  defendant's  evidence  that  he  gradnally 
reduced  the  size  of  the  dose,  and  finally  ceased 
it  altogether;  that  being  material  to  show  that 
the  drug  was  prescribed  In  an  effort  to  cure 
the  habit. 

[Ed.  Note.— For  other  cases,  see  Pt^aons,  Cent. 
Dig.  S  6;   Dec  Dig.  <8=>0.] 

4.  Poisons   «=39  — Instbuotions  — IsstnKS  — 
Purpose  of  ADiONisTXRiNa  Narcotic. 

Where  there  is  evidence  that  a  drug  was 
prescribed  to  relieve  pain,  it  is  error,  in  a  prose- 
cution under  Pea.  Code  1911,  art  748,  prohibit- 
ing prescribing  narcotic  drusa  to  habitual  users 
thereof,  to  refuse  to  charge  Siat  if  the  drug  was 
administered  in  an  effort  to  relieve  pain  the 
defendant  physician  was  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent. 
Dig.  i  6;    Dec.  Dig.  «S=»9.] 

B.  Poisons  ®s>9— Instructtonb— Pcbfobb  of 

Evidence. 

In  a  prosecution  under  Pen.  Code  1911,  art. 
748,  prohibiting  the  prescribing  of  narcotic 
druKS  to  habitual  users  thereof,  where  there  was 
evidence  that  the  defendant  prescribed  snch 
drugs  to  alleviate  pain  and  suffering,  it  was  er- 
ror to  instruct  that  the  drug  user's  evidence 
could  be  conMdered  only  on  the  question  wheth- 
er the  physician  was  treating  her  for  the  drug 
habit;  the  alleviation  of  pain  and  suffering  be- 
InK  included  within  the  exception  of  the  act 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
DifT.  i  6;    Dec.  Dig.  «»9.] 

Cw  Poisons   «=»9  — Instructions  — Intent— 

Administering  Nabcotio. 

Refusal  of  defendant's  requested  instruc- 
tion on  purpose  of  the  prescription  in  prosecu- 
tion for  prescribing  narcotic  drug  to  hiibitnal 
user  thereof  held  erroneous  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  i  8:    Dec.  Dig.  «=»9.] 

Davidson,  J.,  dissenting  in  part 

Appeal  from  Tarrant  County  Court ;  Jesse 
M.  Brown,  Judge. 

E.  D.  Fyke  was  convicted  of  prescribing 
morphine  for  a  habitual  user  thereof,  and  he 
appeals.    Beversed  and  remanded. 

Baskin,  Dodge,  Baskln  &  Eastus,  of  Ft 
Worth,  for  appellant  C.  C  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  The  indictment  charges  ap- 
pellant, under  article  748  of  the  Penal  Code, 
with  being  then  and  there  a  lawfully  author- 
ized practitioner  of  medicine,  and,  as  such, 
did  then  and  there  unlawfully  prescribe  mor- 
phine for  the  use  of  Haud  Smith,  who  was 
then  and  there  an  habitual  user  ot  morphine, 
contrary  to  the  statutes,  etc.  That  article 
provides  that  It  shall  be  nnlawfal  for  any 
practitioner  of  medicine,  dentistry,  or  veteri- 
nary medicine  to  furnish  to,  or  prescribe  for 
the  use  of,  any  habitual  user  of  the  same, 
any  cocaine  or  morphine,  or  any  salts  or 
compound  of  cocaine  or  morphine,  or  any 
preparation  containing  cocaine  or  morphine 
or  their  salts,  or  any  opium  or  chloral 
hydrate,  or  any  preparation  containing  opium 
or  chloral  hydrate,  ete,  "provided,  however. 


that  the  provldotB  of  llda  sectlaa  cdiaU  not 
be  construed  to  prevent  any  lawfnlly  author- 
ized practitioner  of  medicine  from  prescrib- 
ing In  good  faith  for  the  use  of  any  habitual 
user  of  narcotic  drugs  sudi  substances  as  he 
may  deem  necessary  for  the  treatment  of 
eaOii  habit" 

[1,  2]  Various  objections  are  urged  to  the 
sufficiency  of  this  Indictment,  all  growing 
out  of  and  incidental  to  the  proviso  above 
quoted.  The  indictment  does  not  set  out 
the  proviso,  or  negative  the  fact  that  be  was 
treating  the  woman  for  the  morphine  baUt 
The  writer  believes  the  indictment  insuffi- 
cient under  the  following  authorities:  Blair 
V.  State,  BO  Tex.  Cr.  B.  228,  96  S.  W.  23; 
Blair  V.  State,  97  S.  W.  89;  Brown  v.  State, 
74  Tex.  Cr.  B.  498,  168  8.  W.  861;  Unit- 
ed States  V.  Carney  (D.  O.)  228  Fed.  (Ad- 
vance Sheet  No.  2,  February  10,  191flJ  163. 
The  majority  of  this  court,  however,  do 
not  agree  with  the  writer,  and  thinks  the 
indictment  is  sufficient,  and  that  It  Is  not 
necessary  to  negative  this  proviso  In  the 
Indictment  The  vrriter  does  not  care  to 
discuss  the  matter,  inasmuch  as  it  would 
be  unnecessary,  in  view  of  the  fact  that  the 
majority  of  this  court  does  not  agree  with 
his  views.  It  will  be  observed,  from  a  casu- 
al reading  of  article  748  of  the  Penal  Code, 
that  its  denunciations  are  leveled  at  practi- 
tlonera,  or  prohibits  practitioners  from  ad- 
ministering morphine  to  habitual  users  of 
that  drug  or  any  of  the  drugs  mentioned.  It 
Is  also  discernible  on  the  face  of  the  statute 
that  It  wag  not  Intended  to  prevent  practi- 
tioners from  administering  this  drug  In  ca!!e 
of  sickness,  or  to  alleviate  pain,  or  to  cure 
the  habit  of  using  morphine.  In  other 
words,  Its  provisions  seem  to  be  directed 
against  the  named  physicians  or  practition- 
ers with  a  view  of  prohibiting  them  from 
prescribing  or  administering  these  mention- 
ed drugs  to  habitual  users  of  the  same  in  or- 
der to  continue  their  use.  The  statute  was 
Intended  to  prohibit  these  practitioners  from 
administering  those  drugs  to  those  who  are 
addicted  to  the  habit  of  using  them  for  the 
purpose  of  continuing  that  habit  It  does 
not  interdict  the  administration  of  these 
drugs  where  it  is  necessary  to  alleviate  pain 
or  to  cure  the  habit  Therefore,  if  the  prac- 
titioner administers  it  to  alleviate  such  pain, 
or  uses  it  in  good  fa.ith  where  the  party  is 
sick,  or  as  a  means  of  finally  curing  the  hab- 
it, it  la  not  within  the  statutory  denuncia- 
tion. 

Under  the  facts,  briefly  stated,  Maud  Smith 
had  been  a  morphine  fiend,  addicted  to  the 
use  of  it,  and  had  become  emaciated  and  con- 
fined to  her  bed.  Appellant  as  physician, 
administered  the  morphine  for  two  purposes : 
First  to  relieve  her  of  her  present  suffering ; 
and,  second,  to  cure  her  of  the  habit  The 
evidence  of  the  woman,  Maud  Smith,  makes 
it  apparent  that  he  succeeded  In  both.     She 
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testified  fbat  appellant  prescribed  morphine, 
and  that  she  at  the  time  was  bedridden; 
tbat  when  she  first  called  appellant  in  be 
bad  to  visit  her  at  her  house,  and  treat  her 
for  peritonitis  and  swollen  condition  of  the 
groins  and  inflammation  of  the  bowels,  and 
continued  sick  for  some  considerable  length 
of  time.  She  was  not  able  to  carry  her  own 
prescriptions  and  have  them  filled.  She  was 
not  aUe  to  get  out  of  bed,  and  her  sister 
frequently  went  and  got  the  prescriptions 
filled  ft>r  her  and  brought  the  medicine  to 
ber,  and  she  took  It  according  to  appellant's 
direction.  He  informed  ber  what  he  was 
treating  her  for,  and  gave  her  other  medicine 
in  addition  to  morphine.  It  was  a  very  pain- 
ful disease  she  had,  and  she  said  her  side  is 
not  entirely  well  yet  He  performed  opera- 
tions on  her.  He  opened  up  one  of  those 
abscesses  on  the  inside  of  her  somewhere  and 
let  out  the  pus  in  these  places ;  once  on  the 
inside  and  twice  on  the  outside  In  the  groin 
at  these  afflicted  places,  and  It  was  dnrlng 
that  time  he  gave  her  the  morphine.  She 
says: 

"Certainly  the  mori^bine  had  the  effect  of  eas- 
ing the  pain  while  tms  treabnent  was  going  on. 
lliat  is  what  he  gave  it  to  me  for — to  ease  the 
pain.  I  was  in  that  condition  for  some  time, 
SDd  during  all  of  that  time  Dr.  Fyke  gave  me 
tvo  different  kinds  of  medicine,  as  well  as  per- 
forming these  operations  on  me  that  I  haye 
mentioned.  I  finally  got  up  under  his  treat- 
ment. I  am  not  well  yet,  and  I  still  suffer 
with  those  pains;  but  I  am  a  whole  lot  better— 
aUe  to  be  up  all  the  time.  This  peritonitis  con- 
dition on  tile  inside  where  he  opened  it  and  let 
oxit  this  pas,  that  has  t>een  relieved  largely,  and 
those  glands  that  were  affected  and  the  groin 
bare  been  relieved  a  whole  lot,  end  under  his 
treatment  I  have  practically  recovered  from 
these  diseases  that  I  have  had.  At  the  time  that 
Dr.  Fyke  b^gan  to  treat  me,  I  did  not  weigh 
rerr  ma(4i.  I  was  sick  in  bed  and  did  not 
wpiith  very  mnch — not  more  than  75  or  80 
pounds." 

Her  present  weight  is  125  to  126  pounds. 
She  says: 

"I  am  not  using  this  drug  now.  I  remember 
the  doctor  giving  me  some  medicine  that  he  call- 
ed the  T>(unbert  Treatment.  It  was  a  kind  of 
reddish-brown  medicine.  He  gave  me  that  medi- 
cine before  I  came  before  the  grand  jury.  I 
was  taking  that  when  I  was  up  before  the  grand 
jury,  but  I  did  not  know  what  it  was.  I  am 
not  now  using  the  drug,  and  Dr.  Fyke  cored  me 
ot  the  habit.  I  have  sworn  that  I  am  not  using 
irorphine  now,  and  I  am  not  mistaken  about 
that." 

The  testimony  further  shows  that  she  has 
been  cured  by  appellant's  treatment  of  the 
niorphine  habit  and  Is  not  now  using  this 
medidne  or  drug. 

[J]  Anung  other  things.  It  was  offered  to 
be  shown  t>y  the  appellant  that  the  size 
ot  the  doee  of  morphine  gmdunlly  grew  less, 
nntn  It  altogether  ceased,  under  his  treat- 
ment. This  was  excluded,  and  proper  ex- 
ception reserved.  This  testimony  should 
bare  gtme  before  the  Jury.  It  bore  direcOy 
aimn  the  case,  and  was  pertinent  to  show 
bis  good  faith  in  using  the  morphine  to  cure 
tbe  bablt  of  using  that  drug. 

[4,  Si  U  appellant  administered  the  drug 


to  relieve  Matid  Smith  of  the  pain  from  peri- 
tonitis and  from  the  swollen  glands  in  the 
groin,  not  for  the  purpose  of  continuing  her 
habit,  Imt  for  relieving,  for  the  time  being, 
her  snfCiering,  in  the  course  of  treatment  of 
his  patient,  it  was  legitimate  and  proper. 
Appellant  sought  to  have  this  diarged  to  the 
Jury.  The  court  not  only  refused  to  do  so, 
but  charged  the  converse  of  the  preposition. 
This  was  error.  The  court  diarged  the  Jury 
in  this  connection,  and  limited  their  consid- 
eration ot  the  matter  to  the  fact  that  defend- 
ant in  prescribing  the  morphine  did  so  in 
good  faith,  deeming  it  necessary  for  the 
treatment  of  the  morphine  tiablt.  That  was 
one  phase  of  the  case.  Appellant  Insisted, 
and  correctly  so,  that,  if  he  gave  the  medi- 
cine to  relieve  her  of  pain  at  the  time  he 
was  called  in,  this  should  not  have  been  made 
the  basis  of  a  conviction.  The  court  further 
charged  the  jury: 

"¥on  cannot  consider  the  evidence  of  the  wit- 
ness Maud  Smith  with  reference  to  ber  physical 
condition,  except  for  the  purpose  of  showing 
that  the  defendant  was  treating  the  said  Maud 
Smith  for  the  habit  of  using  morphine;  and  yon 
are  further  instructed  that  you  cannot  consider 
the  evidence  of  the  said  Maud  Smith  to  the  ef- 
fect that  since  the  indictment  in  this  case  was 
returned  she  had  quit  using  morphine,  except  for 
the  purpose  of  showing  that,  at  tlie  time  the 
defendant  gave  her  the  prescription  mentioned 
in  the  indictment,  he  did  so  in  good  faith,  deem- 
ing the  same  necessary  for  the  treatment  of  said 
habit  of  using  morphine." 

This  was  the  court's  charge.  We  think  it 
was  erroneous.  It  aK>lles  the  law  only  to 
curing  the  woman  of  her  habit  of  using  mor- 
phine. Appellant  asked  the  court  to  instruct 
the  Jury  that  If  appellant  prescribed  mor- 
phine for  Maud  Smith,  an  habitual  user  of 
such  drug,  as  charged  in  the  indictment,  but 
they  further  find  and  believe  that  the  said 
Maud  Smith  was  suffering  at  the  time  from 
a  disease  known  as  peritonitis  and  from 
another  disease  described  as  abscesses  in  the 
groin,  and  that  defendant  prescribed  snch 
drug  In  good  faltih,  believing  the  same  to  be 
necessary  in  the  treatment  of  snch  diseases, 
or  if  they  had  a  reasonable  doubt  as  to  wheth- 
er or  not  such  was  the  case.  It  would  be 
the  duty  of  the  Jury  to  acquit.  This  charge 
should  have  been  glvoi. 

[6]  He  also  asked  the  court  to  charge  the 
Jury  that  if  appellant  prescribed  morphine 
for  the  use  of  Maud  Smith,  but  further  find 
and  l)elieve  that  Maud  Smith  was  suffei'ing 
at  the  time  from  a  disease  known  as  perito- 
nitis and  from  another  disease  described  as 
abscesses  in  the  groin,  and  that  the  defend- 
ant prescribed  such  drug  in  good  faith,  be- 
lieving the  same  to  be  necessary  In  the  treat- 
ment of  such  diseases,  or  If  they  had  a  rea- 
sonable doubt  as  to  whether  or  not  such  was 
the  case,  appellant  was  entitied  to  the  bene- 
fit of  the  doubt  and  should  be  acquitted,  al- 
though they  should  find  and  believe  that 
Maud  Smith  was  an  habitual  user  of  said 
drug.    These  charges  should  have  been  given. 

It  is  unnecessary,  we  think,  to  follow  np 
this  matter,  for  under  the  general  view  of 
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the  statnte  it  was  only  Intended  to  prevent 
tbe  prescribing  of  morpblne  to  a  party  ad- 
dicted to  the  haUt.  It  was  not  Intended  to 
prevent  a  lawful  practitioner  of  medicine 
from  administering  morphine,  or  such  drugs. 
If  necessary  In  the  treatment  of  the  disease 
from  whldi  a  patient  Is  snfferlng,  or  to  re- 
lieve from  pain  at  the  time.  If  appellant,  as 
a  lawful  practicing  physician,  administered 
to  hla  patient,  Maud  Smith,  morphine,  who 
was  suffering  with  t>erltonltl8  and  those  ab- 
scesses mentioned,  and  It  was  known  to  de- 
fendant, and  he  did  It  for  that  purpose,  he 
would  not  be  violating  the  statute.  Nor 
would  he  be  guilty  of  a  violation  of  the  stat- 
ute if.  In  treating  or  curing  her  of  the  habit 
itself,  he  administered  It  in  such  way  as  It 
assisted  In  curing  the  habit  These  matters 
should  have  been  submitted  to  the  jury  under 
the  testimony  adduced  from  the  state's  wit- 
ness Maud  Smith.  This  treats  the  statute  In 
a  general  way.  There  are  a  great  number  of 
exceptions  presenting  these  matters  in  differ- 
ent ways,  as  well  as  exceptions  to  the  ruling 
of  the  court,  who  took  the  opposite  view  from 
that  which  has  been  announced  as  the  true 
purpose  and  Intent  of  the  statute.  Upon  an- 
other trial  these  matters  should  be  charged  to 
the  jury,  and  they  should  be  plainly  told  that 
If  appellant  administered  this  drug  to  re- 
lieve Maud  Smith's  pain,  when  first  called  In, 
and  further  that  he  continued  to  use  It  in 
curing  the  habit,  they  should  not  convict  him. 
The  evidence  seems  to  be  uncontroverted  that 
In  his  treatment  be  finally  cured  her  of 
the  habit;  that  he  found  her  In  an  emaciated 
and  run-down  condition,  weighing  75  or  80 
pounds,  and  had  cured  her  of  the  habit,  and 
her  strength  had  Increased  until  she  was 
up  and  going  about  and  able  to  go  about  and 
her  weight  bad  increased  from  75  or  80 
pounds  up  to  12S  or  126  pounds.  Without  go- 
ing Into  details,  or  mentioning  all  the  ex- 
ceptions and  taking  them  up  seriatim,  this  is 
the  general  view  which  we  think  to  be  cor- 
rect, and  these  matters  will  be  observed  up- 
on another  trial. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


OAT  v.  STATE.    (Na  8961) 

(Court  of  Criminal  Appeals  of  Texas.    March  1, 

1916.    On  Motion  for  Rehearing, 

March  29.  1916.) 

1.    INBICTIIBRT    AND    INFOBUATION    «S>110(30) 

— Physicians  and  Suboeons— Pbacticino 
Without  a  Licknse— Sufficmnct  of  In- 

FOBUA-nON. 

A  complaint  and  information,  charging  that 
defendant  resided  in  the  county  and  did  unlaw- 
fully eugage  in  the  practice  of  medicine  therein, 
and  as  a  regular  practitioner  did  prescribe  for, 
visit  professitHially,  and  treat  certain  patients 
named  for  diseases  without  having  first  register- 
ed in  the  district  clerk's  office  a  certificate  from 
some  authorized  board  of  medical  examiners,  or 
a  diploma  from  some  accredited  medical  col- 
lege, and  without  having  filed  for  record  in  such 
office  a  verification  license  from  the  state  board 


of   medical   examiners,   followed   the  law    and 
were  sufficient 

[Ekl.  Note. — For  other  coses,  see  Indictment 
and  Information.  Cent  Dig.  §{  291-294 ;  Dec. 
Dig.  «=3ll0(30).] 

2.  PnYSIClANS    AND    SUBOEONS    $=35(4) — ATT- 
THOBTTT   TO   PBACTICE — LICENSES. 

A  license  issued  to  defendant  by  a  member 
of  a  medical  examining  board  in  1892,  certifying 
that  defendant  had  been  examined  by  such  mem- 
ber of  the  board  and  was  thereby  liceused  to 
practice  medicine  and  surgery  until  the  next 
regular  meeting  of  the  board,  showed  on  its 
face  that  it  was  a  mere  temporary  license,  good 
only  until  the  next  regular  meeting  of  the  board, 
and  under  no  circumstances  could  be  considered 
the  verification  license  required  to  be  filed  under 
the  present  law. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  I  5;  Dec  Dig.  <S=> 
R(4).] 

3.  Physicians  and  Scboeonb  4=92— REaroA- 
TioN  OF  Pbactice— Statutoby  Pbovisions. 

The  Legislature  had  the  power  and  author- 
ity to  enact  Acts  30th  Leg.  o.  123,  regulating 
the  practice  of  medicine. 

[Ed.  Note. — For  other  cases,  see  Pliyslcians 
and  Surgeons,  Cent  Dig.  |  2 ;   Dec  Dig.  ®=>2.] 

4.  CONSTITDTIONAI,    Law    4=970(3)- LSQISIaA- 
TIVK  and  JUDICIAI,  FUNCTIONS. 

The  wisdom  of  a  statute  was  for  the  Legis- 
lature, and  not  for  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  131 ;  Dec.  Dig.  <S=>70(3).] 

On  Motion  for  Rehearing. 

5.  Physicians  and  Sdbobons  9=>5(1)  —  Au- 

THOBITY  TO   PbACTXCE — LICENSES. 

AcU  30th  Leg.  c.  123,  i  4,  provided  that 
"from  and  after  the  passage  of  this  act"  it 
should  be  unlawful  for  any  one  to  practice  medi- 
cine who  had  not  registered  in  the  district 
clerk's  office  his  authority  for  so  practicing. 
Section  6  provided  that  "within  one  year  after 
the  passage  of  this  act,"  practitioners  who^ 
practicing  under  the  provisions  of  previous  lawa, 
or  under  the  diplomas  of  a  reputable  and  legal 
college  of  medicine,  had  not  received  a  license 
from  a  medical  examining  board,  should  present 
to  the  state  board  of  medical  examiners  docu- 
ments establishing  the  existence  and  validity  of 
such  diplomas  or  license  theretofore  Issued  by 
previous  examining  boards,  or  exemption  exist- 
ing under  any  law,  and  should  receive  from  the 
board  a  verification  license,  which  should  be 
recorded  in  the  district  clerk's  office.  These  sec- 
tions, omitting  the  qnoted  words,  are  now  arti- 
cles 750  and  752  of  the  Penal  Code  of  1911. 
Section  15  provided  that  all  certificates  there- 
tofore issued  under  any  former  law  should  con- 
tinue in  force  for  one  year,  but  not  afterwards, 
and  that  any  person  then  practicing  medicine 
under  existing  laws  or  any  exception  contained 
ther^,  but  without  a  license,  might  continue 
in  such  practice  for  one  year  but  not  longer, 
and  that  all  such  certificates  and  rights  to  prac- 
tice should  be  subject  to  that  act  This  section 
is  not  in  the  Penal  Code,  but  in  place  thereof 
article  757  provides  that  the  provisions  of  that 
chapter  shall  not  apply  to  any  person  regularly 
engaged  in  the  pracUce  of  medicine  for  five 
years  prior  to  January  1,  1S7D,  nor  to  any  per- 
son legally  qualified  under  a  prior  act  therein 
speciSed,  nor  to  those  practicing  medicine  prior 
to  Janiury  1,  1885,  or  who  began  the  practice 
of  medicine  thereafter,  and  have  complied  witli 
the  laws  regulating  the  practice  of  medicine  in 
force.  Held,  that  this  article  does  not  abro^te 
article  752,  and  relieve  the  classes  of  practition- 
ers therein  mentioned  from  procuring  and  re- 
cording a  verification  certificate,  but  merely  au- 
thorizes them   to  procure  such   verification   li- 
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cense,  tboogh  the  year  orl^nally  giTen  fcr  that 
purpose  haa  expired. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  8  5;    Dec.  Kg.  «=» 

5(1).] 

Appeal  from  Comanche  Cotmty  Court;  J. 
H.  McMIUan,  Judg& 

L.  W.  Gay  was  ooDvicted  of  unlawfully 
practlciiig  medicine,  and  be  appeal&  Af- 
firmed. 

A.  B.  Hawoitb,  of  Comancbe,  for  appel- 
lant G.  O.  McDonald,  Aast  At^.  Qea.,  for 
the  Statfc 

PRBNDEBOAST,  P.  J.  Appellant  was 
convleted  for  unlawfully  practicing  medidne, 
and  tils  ptiniahment  asaesaed  at  a  fine  of  $60 
and  one  hour  In  Jail. 

[1]  The  complaint  and  information  aver 
that  appellant  resided  In  and  was  a  resident 
of  said  county,  and  that: 

He  "did  then  and  there  unlawfully  engage  in 
the  practice  of  medicine  upon  human  beings  for 
pay  in  Bald  Comanche  county,  and  the  state  of 
Texas,  and  ai  a  regular  pTHctitloncr  did  pre- 
Mribe  for,  visit  professionally,  and  treat  pa- 
tients for  diseases,  to  wU;  did  visit,  preacnbs 
for  and  treat  Mrs.  H.  J.  Moore,  Beulah  Renfro 
(daughter  of  W.  R.  Renfro),  and  divers  other 
persons  to  the  trffinnt  unknown,  without  having 
fiist  registered  in  the  district  clerk's  office  of 
Comanche  county,  Tex.,  the  county  of  said  de- 
fendant's residence,  a  certificate  from  some  au- 
thorized board  of  medical  examiners  for  the 
state  of  Texas,  or  a  diploma  from  some  credited 
medical  college^  and  without  having  filed  for 
record  in  the  district  clerk's  office  of  Comanche 
eonnty,  Tex.,  a  verification  license  from  the 
state  board  of  medical  examiners  of  the  state  of 
Texas." 

These  pleadings  followed  the  law  and  are 
nnqnestlonably  sufficient  The  court  did  not 
err  In  orerrullng  appellant's  motions  to 
quash  the  pleadings  nor  in  overruling  his 
motion  in  arrest  of  judgement 

The  uncontradicted  testimony  clearly  sus- 
tahied  all  of  the  allegations  and  showed  ai>- 
pellant's  violation  of  the  law. 

[2]  The  only  authwity  to  practice  mediciue 
which  apiieliant  had  registered  in  the  district 
clerk's  office  of  Comanche  county  was  a  cer- 
tified copy  from  the  district  clerk  of  Wilson 
county  dated  December  7,  1914.  The  docu- 
ment thus  certified  was  as  follows: 

"L.  W.  Gay,  M.  D.  The  State  of  Texas, 
County  of  Wilson.  Know  all  men  by  these  pres- 
ence (presents)  that  L.  W.  Gay,  of  the  county 
of  Wilson  and  state  of  Texas  has  been  this  day 
examined  l>e  (by)  me  I.  H.  Brewton,  M.  D.,  a 
member  of  the  Medical  Ex.  Board  of  Twenty- 
Fifth  Judicial  District  and  is  hereby  licensed  to 
practice  medicine,  surgery  and  obsteries  (olwtet- 
tics)  until  the  next  regular  meeting  of  the  Medi- 
cal Board  of  this  Judicial  District  In  testi- 
nooy  whereof  I  herennto  affix  my  hand  and  seal 
this  8th  day  of  December,  18S2.  Isaac  H. 
Brewton,  Member  of  Medical '  Board." 

This,  on  its  very  &ce,  showed  that  It  was 
a  mere  temporary  license  issued  December  8, 
1S02,  by  a  member  of  the  medical  board  u^- 
der  the  old  law  as  it  then  existed,  and  by 
its  own  terms  was  good  only  until  the  next 
tegular  meetlfig  of  the  medical  board  of  the 
district  naratlojDed.    Under  no. drcuiRstances 


could  It  l>e  the  verliloatlon  Ucense  under  the 
taw  «» It  has  been  since  1^07. 
.  The  act  of  the  Lieglalature  aK>roved  April 
17,  1907  (page  SM),  now  contained  in  our 
Berised  Civil  Statutes  as  articles  6733-6746, 
inclusive,  and  most  of  them  also  in  our  Penal 
Code  as  articles  760-766,  Inclusive,  repealed 
ail  other  laws  on  the  subject  of  licensing 
physicians.  One  section  of  said  act,  now  ar- 
ticle 767,  P.  C,  espressly  exempted  all  per- 
sons who  had  been  regularly  engaged  in  the 
general  practice  for  five  consecutive  years 
prior  to  January  1,  1875,  and  others  who 
bad  legally  qualified  themselves  to  practice 
under  the  provisions  of  the  act  of  May  16, 
1873,  and  those  who  were  practicing  in 
Texas  prior  to  January  1,  1886,  and  since, 
"who  have  compiled  with  tlie  law  of  this 
state  r^ulathig  the  practice  of  medidne  in 
force,"  meaning,  of  course,  all  such  otherwise 
exempted  persons  who  have  compiled  with 
said  act  of  1907.  And  another  section  of 
said  act  (article  762,  P.  C.)  expressly  requires 
that  aU  of  said  exempted  persons  by  said 
article  757  shall  present  to  the  board  of  med- 
ical examiners  under  said  act  of  1907  all 
documents,  or  legally  certified  transcripts  of 
such,  sufficient  to  establish  the  existence  and 
validity  of  their  diplomas  or  the  valid  and 
existing  licenses  theretofore  issued  by  any 
previous  examining  hoard  or  exemptions  ex- 
isting under  any  law,  and,  -In  effect,  when 
they  do  this  and  show  that  they  are  em- 
braced within  any  of  said  exemptions,  that 
the  present  board,  under  said  act  of  1907, 
shall  Issue  to  them  a  vertlflcatlon  license, 
which  verification  license  shall  be  recorded 
in  the  district  clerk's  office  of  the  county  in 
which  the  licentiate  resides.  It  is  unneces- 
sary to  enumerate  the  further  provisions  of 
said  article.  The  act  and  the  said  several 
sections  thereof  clearly  show  that,  in  order 
for  any  one  who  is  exempted  by  the  act  to 
thereafter  legally  practice  medicine  In  tills 
state  in  any  of  its  branches,  he  shall  present 
his  credentials  to  the  said  board  as  it  now 
and  since  1907  has  existed,  and  procure  from 
such  t>oard  a  verification  license  and  record 
that;  and,  if  they  do  not  do  so,  but  practice 
medicine  without  it,  they  violate  the  law  and 
are  subject  to  the  penalties  thereot 

The  unquestioned  evidence  shows  that  ai>- 
pellant  did  not  procure  said  verification  li- 
cense and  record  it,  but  practiced  witliout 
it,  and  bence  unquestionably  has  violated  the 
law. 

These  exemptions,  and  n<»ie  at  them,  would 
authorize  appellant,  without  getting  the  verr 
IflcatloD  license  and  recording  It,  to  practice 
medidne.  HeAce  all  of  appellant* s  diarge* 
and  other  pcdnts  raising  said  issue  were  cor- 
rectly refused  by  the  trial  Judge,  and  none 
of  his  bills  show  any  error. 

Because  of  the  law  above  stated,  the  eourt 
did  not  err  in  refusing  to  permit  Appellant 
to  testify,  in  sobstanoe,  that  he. was  practUf; 
ing  medicine  in  Teixas  prior  to  January  .ij 
1886.  and  bad  srsdoated  la  Ute  State  Uair 
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verslty  of  Louldana  in  the  Medical  Depart- 
ment, In  1868,  and  came  to  Texas  and  Im- 
mediately thereafter  engaged  In  the  gMieral 
practice  of  medicine  In  Its  various  branches 
and  continued  therein  from  1868  until  the 
complaint  was  filed  against  him  herein.  No 
such  testimony  by  him,  under  the  circum- 
stances, would  be  any  defense  whatever.  Nor 
did  the  court  err  in  refusing  the  testimony  of 
others  along  the  same  l^ne. 

[3, 4]  We  think  It  wholly  unnecessary  to 
t«ke  up  and  discuss  any  of  appellant's  bills  of 
exceptions  and  requested  charges  separately. 
What  we  have  said  as  to  the  law  of  the  case, 
and  the  application  thereof  to  the  uacon- 
troverted  facts,  disposes  of  all  of  them, 
against  appellant.  His  contention  and  all  of 
his  iMints  hinged  around  the  same  to  the  ef- 
fect that,  under  the  law  as  it  now  Is,  ap- 
I)eUant  was  not  required  to  get  a  verification 
license  and  record  it  in  order  to  entitle  him 
to  practice  medicine,  wlilch  he  had  been  do- 
ing all  these  years.  Unfortunately  for  him, 
it  seems,  the  law  is  against  htm,  and  none  of 
his  contentions  can  be  sustained.  He  may 
think  that  the  law  should  not  embrace  him, 
and  that  it  la  a. hardship  upon  him  that  it 
does.  Yet  we  are  bound  by  the  law  as  well 
as  he,  and  we  cannot  exempt  him  as  we 
otherwise  might  want  to  do.  The  said  law 
has  been  htid  canstltutional  by  the  United 
States  Supreme  Court  and  many  times  by 
this  court.  The  Legislature  had  the  power 
and  authority  to  enact  it.  Its  wisdom  was 
for  the  Legislature  and  not  for  the  courts. 

It  therefore  becomes  our  duty  to  affirm  the 
case,  which  is,  accordingly,  ordered. 

On  Motion  for  Rehearing. 

Appellant  claims  that  article  757,  P.  O., 
was  not  a  part  of  the  act  of  1907,  and  not  a 
law  In  whole  or  In  part  from  the  passage  of 
said  act  untU  it  was  placed  in  the  revision  of 
1911,  and  contends  that  ever  since  then  It 
has  been  lawful  for  any  physician  of  any 
of  the  classes  mentioned  therein  to  practice 
without  any  verification,  or  other,  license, 
and,  as  he  Is  embraced  within  said  exemp- 
tions, that  article  752  is  therefore  inappli- 
cable to  him,  and  he  can  legally  practice  with- 
out any  license  and  the  record  tbereof.  His 
whole  defense  was  based  on  that  idea.  If 
his  contention  had  been  correct,  this  case 
should  necessarily  be  reversed,  because  he 
offered,  and  the  court  excluded,  his,  and 
other,  testimony,  as  shown  in  the  original 
i^inion,  whi(di  would  have  brought  him  with- 
in the  exemptltms  of  article  757. 

In  view  of  his  urgent  insistence,  we  will 
further  discuss  the  question.  To  do  so,  It 
will  be  proper  to  mention  briefly  but  general- 
ly the  legislation  on  the  subject,  and  the 
reasons  therefor. 

To  protect  the  lives,  and  preserve  the 
heAlth,  of  the  people,  is  one  of  the  chief  ob- 
jects and  duties  of  government.  In  order 
to  help  do  this,  our  Legislature,  since  the 
establishment  of  oar  state  government,  has 


all  along,  and  from  time  to  time,  enacted 
laws  to  prevent  the  Incompetent  person,  tbe 
faker,   and  the  fraud,  from  deceiving  the 
sick  and  afflicted  under  their  false  claim  to 
"cure  all"  and  from  fleecing  them  of  their 
money,  and  at  the  same  time  fully  provide 
for  the  prcfter  license  of  those  who  prepare 
themselves  by  a  thorough  study  and  knowl- 
edge of  tbe  human  body,  and  the  diseases 
and  ailments  to  whlc^  It  is  subject,  and  thus 
pr^)are  themaelvea  to  properly  administer  to, 
and  treat,   the  sufferer.     One  of  tbe  best 
methods   theretofore   devised  to   aoconq;>ll8h 
this,  and  let  all  the  people  know  who  were 
competent  and  authorised,  was  to  require,  as 
a  prerequisite  to  practice,  a  proper  authority 
duly  recorded  in  the  district  clerk's  office  of 
the  county  of  the  residence  of  the  practitlcBi- 
er,  which  any  and  every  one  could  see  for 
himself,  and  that  method  still  prevails.    At 
an  early  day,  a  diploma  from  a  reputable 
medical  college,   duly  so   recorded,   was  re- 
quired, and  perhaps  was  all  that  was  then 
required.     It   was   not   long  till   the  faker 
and  fraud  took  advantage  of  this,  and  pro- 
cured and  recorded  diplomas  from  medical 
colleges,  which  sold  diplomas  outright  to  any 
and  every  one  who  paid  the  price,  and  with- 
out any  previous  study  or  preparatl(m.    Also, 
it  developed  that  many  young  men,  for  lack 
of  means  or  other  reasons,  were  unable  to  at- 
tend colleges  and  procure  a  diploma,  but 
who  studied  at  home  and  under  the  instruc- 
tion and  assistance  of  local  physicians  fully 
prepared  themselves  to  practice  as  well  as 
those  who  attended  colleges  and  procured  a 
diploma.     For  all  such  the  Legislature  pro- 
vided medical  examining  boards,  where  such 
young   men   could   stand   ezamlnationB   and 
procure    license    to    practice    without    any 
diploma.    In  the  course  of  time,  another  class 
had    grown    up,    which   consisted    of   those 
worthy    and    competent   practittoners   who, 
without  license  or  diploma,  by  many  years  of 
study  and  practice,  had  demonstrated  their 
competency  to  practice.     All  three  of  these 
classes  were  duly  provided  for  and  protected 
by  the  various  enactments  of  the  Legislature, 
from  time  to  time ;   but  some  or  all  persons 
in  these  classes  were  required  to  do  certain 
things  in  order  to  evidence,  or  establish,  the 
fact  of  their  being  embraced  within  one  or 
the  other  of  these  exemptions.    It  is  unneces- 
sary to  cite  these  various  a6ts  of  the  L^is- 
lature. 

As  stated  in  the  original  opinion,  the  said 
act  of  1907  repealed  all  previous  legislation 
on  the  subject,  and  b:^  that  act  regulated  the 
whole  matter. 

[S]  Section  4  ot  that  act  is:- 
"(From  and  after  the  passage  of  this  act)  it 
shall  be  unlawful  for  any  one  to  practice  medi- 
cine in  any  of  its  branches  upon  human  beings 
within  the  limits  of  this  state  Who  baa  not  reg- 
istered in  the  district  clerk's  office  of  the  coun- 
ty in  which  he  resides  his  authority  for  so 
practicing,  as  herein  prescribed,  togeUier  witji 
his  age,  postoffice  address,  place  of  Dirth,  school 
of  practice  to  which  he  professes  to  b«Ionf ,  sub- 
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scribed  and  Terified  by  oath,  which,  if  willfnlly 
false,  shall  subject  the  applicant  to  coavicticKi 
and  punisbment  for  false  swearing  as  provided 
by  law.  The  fact  of  such  oath  and  record  shall 
be  indorsed  by  the  district  clerk  upon  the  certifi- 
cate. The  holder  of  the  certificate  must  have 
the  same  recorded  upon  each  change  of  resi- 
dence to  another  county,  and  the  absence  of 
snch  record  shall  be  prima  facie  evidence  of  the 
want  of  possession  of  such  certificate." 

In  said  revision,  that  section  is  made  arti- 
cle 750,  P.  C,  literally,  except  the  words, 
"from  and  after  the  passage  of  this  act,"  are 
omitted,  and  is  preceded  by  these  words: 
"Authority  to  practice  registered  in  district 
clerk's  oflSce;  change  of  residence  recorded, 
where." 

Section  6  of  that  act  is: 

"fWithin  one  year  after  the  passage  of  this 
act)  all  legal  practitioners  of  medicine  in  this 
state,  who,  practicing  under  the  provisions  of 
previous  laws,  or  under  diplomas  of  a  reputable 
and  legal  college  of  medicine,  have  not  already 
received  license  from  a  state  medical  examining 
board  of  this  state,  shall  present  to  the  board 
of  medical  examiners  for  ^the  state  of  Texas 
documents,  or  legally  certified  transcripts  of 
dociiments,  sufBcient  to  establish  the  existence 
and  validity  of  such  diplomas  or  of  the  valid 
and  existing  license  heretofore  issued  by  previ- 
oQs  examining  boards  of  thia  state,  or  exemption 
existing  under  any  law,  and  shall  receive  from 
said  board  verification  license,  which  shall  be 
recorded  in  the  district  clerk's  ofiice  in  the  coun- 
ty in  which  the  licentiates  may  reside.  Such 
verification  license  shall  be  issued  for  a  fee  of 
fifty  cents  to  all  practitioners  who  have  not  al- 
ready received  a  license  from  the  state  board  of 
medical  examiners  of  this  state.  It  is  especial- 
ly provided  that  those  whose  claims  to  state  li- 
censes rest  upon  diplomas  from  medical  colleges 
recorded  from  January  1,  1881,  to  July  9,  1901, 
shall  present  to  the  state  board  of  medical  exam- 
iners satisfactory  evidence  that  their  diplomas 
were  issued  from  bona  fide  medical  colleges  of 
reputable  standing,  whirii  shall  be  decided  by 
the  board  of  medical  examiners  before  they  are 
entitled  to  a  certificate  from  said  board.  This 
board  may,  at  its  discretion,  arrange  for  reci- 
procity in  license  with  the  authorities  of  other 
stat<>s  and  territories  having  requirements  equal 
to  tho.se  established  by  this  act.  license  may  be 
granted  applicants  for  license  under  such  reci- 
procity on  payment  of  twenty  dollars." 

In  tbe  revision,  that  section  is  made  arti<de 
T52  literally,  except  tlie  omission  of  these 
words,  "Within  one  year  after  the  passage  of 
this  act,"  and  is  preceded  by  these  words, 
"Practitioner  of  medicine  to  receive  verlflca- 
tion  license." 

Section  15  of  that  act  is: 

"All  certificates  heretofore  issued  by  any  board 
of  medical  examiners  in  thia  state  under  any 
former  law  shall  be  and  continue  in  full  force 
and  effect  for  one  year  after  this  act  shall  take 
effect,  bat  not  afterward,  and  any  person  who 
may,  when  this  act  shall  take  effect,  be  prac- 
ticing medicine  within  tins  state  nnder  the  pro- 
visions of  existing  laws  or  under  any  exception 
contained  therein,  but  without  license,  may,  for 
one  year  thereafter,  but  not  longer,  continue  in 
sncb  pimetice,  withoat  license;  and  all  such 
certificates  and  all  such  rights  to  practice  medS 
cine  shall  be  in  aU  respects  subject  to  the  pro- 
virions  of  this  act  as  thongh  issued  or  acquired 
nnder  its  provisions.'' 

In  the  levlBion,  In  place  of-  that  section  is 
•rtide  757,  reading; 


"The  provisions  of  this  chapter  shall  not  ap- 
ply to  any  person  who  has  been  regularly  en- 
gaged in  the  general  practice  of  medicine,  in  Jiny 
of  its  branches  or  departments,  in  this  state,  for 
five  consecutive  years  prior  to  January  1,  1875 ; 
nor  to  any  person  who  may  have  legally  quali- 
fied himself  to  practice  medicine  under  the  pro- 
visions of  an  act,  entitled,  'An  act  to  regulate 
the  practice  of  medicine,'  passed  May  16,  18T3 ; 
nor  to  all  those  who  were  practicing  medicine 
in  Texas  prior  to  January  1,  1885;  nor  to  all 
those  who  began  the  practice  of  medicine  in  this 
state  after  the  above  date,  who  have  complied 
with  the  laws  of  this  state,  regulating  the  prac- 
tice of  medicine,  in  force." 

While  the  language  of  the  two  are  not  tbe 
same,  fully  the  same  exemptions  are  embrac- 
ed In  each.  If  appellant's  contention  should 
prevail,  then  article  752  would  be  a  dead  let- 
ter as  to  all  those  embraced  in  article  757, 
and  the  door  to  those  unlicensed  practitioners 
tlirown  wide  open.  No  such  intention  by  tbe 
Legislature  can  reasonably  be  drawn  from 
said  articles,  nor  the  whole  act,  nor  tbe  law 
as  now  contained  in  the  revisions  only. 

Said  articles  must  be  construed  together  so 
that  both  shall  stand,  if  that  can  be,  and  they 
must  be  considered  in  connection  with  tbe 
previous  legislation,  and  the  whole  law  now 
on  the  statute  books.  We  think  it  clear,  not 
only  from  all  previous  legislation,  but  also 
from  said  act  of  1907,  and  even  the  Codes  as 
now  revised  mly,  that  no  one  can  legally 
practice  medicine,  or  the  healing  art  or  sd- 
ence,  on  human  beings,  by  any  system  or 
method,  with  or  without  administering  medi- 
cines, and  charge  therefor,  without  first  pro- 
cnring  a  license  to  do  so  and  recording  it  in 
tbe  district  clerk's  office  of  his  residence ;  and 
that  this  was  the  clear  intent  of  the  Legisla- 
ture. It  Is  seen  that  by  said  section  15  all 
the  old  physicians  were  there  given  a  year, 
but  no  longer,  to  get  tbe  new  verification  li- 
cense from  the  board  created  by  it,  without 
standing  any  examination.  However,  by 
placing  said  article  757  in  the  revision,  in- 
stead of  said  section  15,  it  was  intended,  and 
only  intended,  they  should  still  not  be  cut 
off  entirely,  as  section  15  provided,  but  given 
another  importunity  to  get-  a  verification  li- 
cense by  complying  with  said  article  752,  and 
tbey  still  have  that  opportunity.  Appellant 
not  baring  availed  himself  of  the  opportunity 
wltlkln  the  year  after  the  act  of  1907  went 
into  effect,  and  still  not  doing  so  after  the 
law  was  re-enacted  in  the  revision  giving  him 
still  the  opportunity,  but  practicing  contrary 
to  and  in  the  face  of  tbe  law,  must  suffer  the 
consequences,  of  his  own  acts. 

Appellant  now,  for  the  first  time,  complains 
of  wliat  be  claims  are  some  informalities  in 
the  Judgment  But  we  think  the  Judgment 
sufiBclently  compiles  with  the  statute  and  the 
decisions.  Articles  866-868,  C.  0.  P. ;  Terry 
V.  State,  30  Tex.  App.  408,  17  S.  W.  1076;  Bx 
parte  Dldierson,  80  Tex.  App.  448,  17  S.  W.- 
1076.  _. 

Tbe  motion  for  rehearing  la  overruled. 
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MEREDITH  v.  STATE.    (No.  3948.) 

(Ck>urt  of  Criminal  Appeals  of  Texas.    Feb.  23, 
1916.    Rehearing  Denied  March  22,  1916.) 

1.  Embezzlement  «=»30— Indictment^-Soffi- 

CIBNCT. 

In  a  prosecution  under  Pen.  Oode  1911,  art 
691,  making  an  insurance  agent  who  coUects 
premiums  and  converts  them  to  his  o\ra  uso 
guilty  of  larceny,  it  is  not  necessary  to  allege 
the  ownership  of  the  money  in  any  particular 
person;  the  statute  being  provided  to  cover  the 
condition  wherein  actual  ownership  cannot  be 
alleged.' 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §S  44,  4C;   Dec.  Dig.  <S=>30.] 

2.  Statutes  <8=»118{1)  —  Bhaotmbnt— Stjffi- 

CIENCT    OF   TlTIS. 

Acta  31st  Leg.  c.  108,  {  61  now  (Pen.  Oode 
1911,  art.  691),  entitled  "an  act  to  regulate  the 
business  of  insurance  companies  and  providing 
penalties  for  violations  of  the  provisions  of 
the  act,"  is  not  void  because  of  insufficient  ti- 
tle; the  title  properly  including  prosecutions 
of  insurance  agents  for  larceny  by  embezzling 
premiums  paid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
CJent.  Dig.  H  158,  169 ;    Dec  Dig.  «8=»118(1).J 

3.  Embezzlement  «=>30  —  Indictment  —  Db- 

SCBIFTION    OF   PABTIES— SUFFICIENCT. 

While  an  indictment  for  larceny  by  embez- 
zlement must  allege  that  the  defrauded  party 
was  a  corporation,  if  that  was  the  fact,  it  is 
not  necessary  to  allege  that  other  corporations 
interested  but  not  defrauded  were  corporations. 
[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  if  44,  46;  Dec  Dig.  <8=»30.] 

4.  Indictment  and  Infobmation  «=>61— Al- 
i,EQiNO  Mattbbs  Judic^allt  Noticed— De- 

8CBIFTI0N  OF  PABTIEB. 

An  indictanent  for  larceny  by  embezzlement, 
alleging  that  the  accused  was  an  agent  for  a 
life  insurance  company  lawfully  doing  business 
in  the  state,  was  equivalent  to  an  allegation  that 
it  was  a  corporation,  since  the  act  regulating 
insurance  companies  and  requiring  their  incor- 
poration is  a  jrenerol  law  of  which  the  courts 
must  take  judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  183;  Dec  Dig. 
<S=»61.] 

6.  Embezzlement   «s»42— Evidence— Aohis- 

bibiutt. 

Where  one  accused  of  larceny  by  embezzle- 
ment testifl^  that  the  applicant  for  insurance 
called  on  him  and  he  told  him  that  his  applica- 
tion had  been  canceled  and  he  would  have  to 
see  the  state  agent  for  a  return  of  the  premium, 
the  state  agent  could  testify  that  the  api>Ucant 
called  and  did  rec^ve  the  premiums. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {  64;    Dec.  Dig.  <S=>42.1 

6.  Embezzlement   <8s>3&— Evidence— Admis- 
hibilitt. 

In  a  prosecution  for  larceny  by  embezzling 
insurance  premiums,  the  contract  under  which 
the  accused  was  working  for  the  insurance  com- 
pany was  admissible;  its  terms  being  binding 
upon  him. 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {i  61,  66,  66;  Dec  Dig.  «=» 
38.1 

7.  Cbiminal  Law  «s>4(X)(7)— Best  Evidence 
— Admissibiutt. 

While  an  agent  cannot  testify  as  to  the 
contents  of  his  contract,  he  may  testify  that  he 


did  make  a  contract  of  employment  with  the 
principal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  879-886;  Dec  Dig.  «=» 
400(7).] 

8.  Cbiminai.  Law   <S=>447— Pabol  Evidenci 
TO  Vaby  Wbitings— Admissibiutt. 

Where  a  contract  of  employment  is  in  writ- 
ing and  specifically  stipulates  the  amount  of 
commissions  to  be  ^aid,  oral  testimony  as  to 
the  amount  of  commissions  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1029-1081 ;  Dec  Dig.  «=> 
447.] 

9.  Embezzlement   «=>38— Evidsrck— Aomib- 

SIBiriTT. 

Where  one  accused  of  having  embezzled  in- 
surance premiums  testified  that  he  had  received 
a  premium  and  had  paid  it  to  no  one^  it  was 
not  error  to  admit  testimony  of  his  superior 
that  he  had  not  received  it  or  permitted  defend- 
ant to  appropriate  it 

[Ed.  Note.— For  other  casee,  see  Embezzle- 
ment, Cent  Dig.  §8  61,  65,  66;  Dec  Dig.  «=» 
3a] 

10.  Embezzlement    <3=»14  —  Elements  —  Of- 
fenses. 

An  insurance  agent  receives  premimna  on- 
der  the  conditions  of  his  employment^  and  un- 
der no  circumstances  may  he  appropnate  them 
to  his  own  use,  so  that  failure  of  the  applicant 
to  sign  a  new  application  as  required  by  the 
company  would  not  aSect  his  guilt  in  appropri- 
ating the  premiums. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {}  13-15;    Dec  Dig.  iS=9l4.] 

11.  Embezzlement   ^=»48(2)— Instbuctions— 
Issues. 

In  a  prosecution  for  embeszlement  of  in- 
surance premiums,  where  the  agent  himself  tes- 
tified that  he  had  received  them  and  had  paid 
them  to  no  one  but  had  s^ent  the  money,  the 
issue  of  good  faith  in  retaining  the  money  was 
not  involved,  and  an  instruction  thereon  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Bhnbezzle- 
ment,  Cent  Dig.  {  78 ;   Dec.  Dig.  «=>48(2).] 

12.  Embezzlement  «s>22— Chabacteb  of  Or- 
FEN  8E— Mitigation. 

Although  an  insurance  agent  accused  of 
embezzling  premiums  could  have  retained  40 
per  cent  thereof,  had  the  policy  been  issued, 
that  would  not  reduce  the  crime  from  a  felony 
to  a  misdemeanor,  where  the  policy  was  not  in 
fact  issued  and  be  never  became  entitled  to  any 
of  the  premium. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  g  30 ;   Dec.  Dig.  <S=22.] 

13.  Embezzlement  <S=»47— Chabacteb  of  Of- 
fense—Mitioation. 

In  such  case,  the  question  of  Joint  owner- 
ship of  the  premium  by  the  insurance  company 
and  the  accused  was  not  involved  and  was  prop- 
erly withheld  from  the  jury. 

[Ed.  NotCb — For  otlier  cases,  see  Embezzle- 
ment Dec  Dig.  «s»47.] 

Appeal  from  District  Court,  Medina  Coun- 
ty;  R.  H.  Burney,  Judge 

W.  R,  Meredith  was  convicted  of  larceny 
by  embezzlement,  and  he  appeals.    Affirmed. 

De  Montd  &  Fly,  of  Hondo,  aud  J(dui  R. 
Storms,  of  San  Antonio,  for  aK>ellant.  0. 
C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  under  an  IndlctJaent;  omitting 
formal  parts,  alleging  tbat: 
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AppelUnt  "was  aa  insonaice  t^ent  and  solici- 
tor, to  wit,  an  agent  and  solicitor  for  the  ^S^tna 
Life  Insurance  Company,  of  Hartford,  Conn., 
which  was  then  and  there  a  life  insurance  cort- 
pany  lawfully  doing  botdsess  in  the  state  of 
Texas,  and  of  which  J.  N.  Houston  was  the 
manager  for  the  state  of  Texas ;  and  the 
said  W.  R.  Meredith,  as  such  agent  and  solici- 
tor, did  then  and  there  collect  premiums  and 
was  aotbotteed  to  ooUeet  premiums  for  the  said 
.Etna  life  Insurance  Company ;  and  he,  the 
said  W.  R.  Meredith,  as  such  agent  and  solici- 
tor aforesaid,  did  then  and  there  collect  and  re- 
ceive from  one  Frank  Posey  the  sum  of  $68  in 
corrent  money  of  the  United  States  of  America, 
of  the  value  of  $68,  as  a  premium  on  a  policy  of 
life  insurance  in  said  Mtaa  Life  Insurance 
Gompany;  and  he,  the  said  W.  R.  Meredith, 
did  then  and  there  nnlawfuUy  and  fraudulently 
convert,  misapply,  and  appropriate  to  his  own 
use  the  said  money  so  received  and  collected  by 
him  as  sach  agent  and  solicitor  as  aforesaid, 
contrary  to  the  instructions  of  and  without  the 
consent  of  the  said  JEta&  Life  Insurance  Com- 
pany, and  contrary  to  the  instructions  and 
without  the  consent  of  the  said  J.  N.  Houston, 
who  was  then  and  there  the  manager  for  the 
state  of  Texas  for  said  .Sltna  life  Insurance 
Company,  which  said  money  had  theretofore 
come  into  the  possession  of  and  was  under  the 
care  of  the  said  W.  R.  Meredith  by  virtue  of 
being  such  agent  and  solicitor  for  said  JEtaa. 
Life  Insurance  Company,  as  aforesaid,  against 
she  peace  and  dignity  of  the  state." 

This  indictment  was  brought  under  article 
691  of  tlie  Penal  Code,  which  reads : 

"Any  insurance  ageot  or  solicitor  who  collects 
preminma  for  an  insurance  company  lawfully 
doing  business  in  this  state  and  who  embezzles 
or  fraudnlently  converts  or  appropriates  to  his 
own  use,  or  with  intent  to  embessxle,  takes,  se- 
cretes or  otherwise  disposes  of  or  fraudulently 
withholds,  appropriates,  lends,  invests  or  other- 
wise uses  or  applies,  any  money  or  substitutes 
for  money  received  by  him  as  such  agent  or  bro- 
ker, contrary  to  the  instructions  or  without 
the  consent  of  the  company,  for  or  on  account 
of  which  the  same  was  received  by  him,  shall 
he  deemed  guilty  of  theft  of  property  of  the 
Tsloe  of  the  amount  involved  in  either  case  and 
ihall  be  punished  accordingly." 

Appellant  was  agent  of  the  Mtaa.  Ufe 
losmanoe  Company,  and  collected  from  F. 
M.  Poeey  the  anm  of  $68.34,  issning  to  Posey 
the  following  receipt: 

"Hondo,  Tex.,  Oct.  16,  1914. 

"Beceived  from  P.  M.  Posey,  of  Hondo,  Tex- 
as, cash  ($68.34)  sixty-eigbt  and  s*/ioo  dollara, 
to  be  applied  to  payment  of  the  first  premium 
under  a  policy  of  $2,000.00  this  day  applied  for 
in  the  .^tna  Life  Insurance  Company,  when 
(aid  policy  is  issued.  It  is  hereby  understood 
and  agraed  that  insurance  under  said  policy 
■hall  commmce  at  the  time  it  is  issued,  and 
that  in  case  the  applicatitm  shall  not  be  approv- 
ed by  the  company,  and  a  policy  is  not  issued, 
the  said  payment  shall  be  returned  on  surrender 
of  this  receipt  within  sixty  days  fr<Hn  the  date 
hereof;  and  said  company  shall  not  be  bound  to 
any  contract  of  insurance  until  a  policy  is  is- 
saed. 

"Not  Mnding  tinless  countersigned  by  a  duly 
tothorized  agent  of  the  company. 

"Conntersigned  at  Hondo,  Tex.,  this  16th  day 
of  October  1914. 

"(Signedl    W.  R.  Meredith,  Agent 

"O.    B.    Gilbert,    Secretary. 

^  erery  instance  when  the  entire  first  pre- 
■iiim  is  ptud  eithw  in  cash  or  by.  note;  penmng 
the  issue  of  a  policy,  this  form  must  be  execated 
in  duplicate,  the  applicant  retaining  the  orig- 
inal, the  dnpUeate  Ming  fbrwarded  at  once  to 
te  oompany." 


{1]  It  was  the  dtproprlatlrat  at  Oda  mon- 
ey by  appellant  to  his  'own  use  npon  which 
the  indictment  is  based.  It  is  thus  seen  that 
appellant  received  this  money  as  agent  of 
the  life  Insurance  company  upon  the  express 
condition  that  he  would  pay  It  to  the  com- 
pany when  the  policy  was  issued,  or,  if  no 
policy  was  Issued  on  Posey's  application,  he, 
as  agent  of  the  company,  would  return  It  to 
Posey  upon  the  surrender  of  the  receipt  in 
60  days.  Under  the  contract  he  had  with  the 
company,  and  the  receipt  he  issued  to  Posey, 
he  held  this  m<aiey  In  trust  upon  the  given 
conditions  named,  and  under  the  contract  the 
life  insurance  oompany  did  not  become  abso- 
lute owner  of  it  until  a  policy  was  Issued  to 
Posey  on  the  ^plication,  nor  could  it  main- 
tAin  suit  for  it  until  the  happening  of  that 
condition.  However,  while  Posey  had  a  re- 
versionary interest  in  the  money,  in  case  no 
policy  was  issued  on  the  application,  yet  he 
had  no  control  oyer  It,  nor  right  to  demand 
its  return  until  the  application  for  insurance 
was  refused  by  the  company.  Under  such 
circumstances.  It  was  an  Impossibility  to  al- 
lege the  ownership  of  the  money  in  any  one 
individual,  and  the  Legislature  adopted  the 
above  statute  to  reach  just  such  conditions, 
and  under  this  statute  it  is  unnecessary  to 
allege  in  the  Indictment  speciflcally  who  was 
the  owner  of  the  money,  but  to  allege,  as  was 
done  in  this  Indictment,  that  as  agent  of  the 
Ufe  insurance  company  appellant  had  collect- 
ed from  Posey  the  money  as  premium  ou  a 
policy,  and  while  holding  it  as  such  agent 
did  fraudulently  convert  to  his  own  use  the 
money  so  held  without  the  consent  of  the  life 
insurance  company.  Appellant  could  not  and 
would  not  have  any  personal  interest  in  the 
money,  at  least,  until  the  policy  was  issued, 
under  the  terms  of  his  contract  with  the  com- 
pany, and  the  money  would  be  in  his  hands 
merely  as  a  trust  fund ;  it  to  belong  to  the 
company  tn  case  It  accepted  the  application 
for  insurance  and  issued  a  policy  thereon. 
Then,  and  not  untU  then,  would  appellant  be 
entitled  to  any  of  it  ajs  commission.  In  case 
no  policy  was  issued  on  the  application,  he 
vifas  entitled  to  and  would  receive  no  commis- 
sion out  of  the  money ;  but,  by  the  terms  of 
the  contract  under  which  he  received  the 
money,  he,  as  agent  of  the  oompany,  bound 
himself  to  return  all  of  the  money  so  re- 
ceived to  Posey,  the  applicant  for  insurance, 
and  the  Legislature  had  the  authority  to 
declare  the  conversion  of  the  money  to  his 
own  use  by  the  person  holding  same  under 
such  circumstances  to  be  an  offense,  and  has 
done  so. 

[2]  The  contention  that  the  act  of  1909  is 
unconstitutional  and  void,  on  the  ground  that 
the  caption  is  insufficient,  cannot  be  sustain- 
ed. The  caption  is  on  page  ^92,  Acts  of  1909. 
it  being  chapter  108,  and  is,  in  effect,  a  codi- 
fication of  the  laws  governing  and  regulating 
the  doing  of  a  Ufe  Insurance  business  id 
tUs  Bta$e.  The  section  defining  this  offense 
la  section  61  of  thfit  act,  |ts0.  wp^ong  other 
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things,  the  caption  declares  that  It  Is  In- 
tended "to  regulate  the  business  of  such 
companies,  and  providing  penalties  for  vio- 
lations of  the  provisions  of  the  act." 

[t,  4]  The  only  other  serious  contention  as 
to  the  validity  of  the  Indictment  Is  based 
upon  the  contention  that  It  failed  to  al- 
lege whether  or  not  the  ^tna  Life  Insur- 
ance Company  was  a  joint-stock  company, 
partnership,  or  corporation.  This  question 
has  been  frequently  before  this  court,  and  at 
one  time  It  was  held  that  It  was  not  neces- 
sary In  any  case  to  allege  that  the  Injured 
party  was  a  corporation.  TBie  case  of  Price 
V.  State,  41  Tex.  215,  was  a  case  in  which 
Price  was  (barged  with  the  theft  of  a  bale 
of  cotton  from  the  Houston  &  Texas  Central 
Railroad  Company,  and  our  Supreme  Court, 
In  an  opinion  by  Chief  Justice  Roberts,  held: 

"It  was  not  necessary  to  set  out  the  charter 
in  the  indictment,  or  to  allege  it  to  be  a  char- 
tered company  otherwise  than  by  name,  as  was 
done  in  this  case." 

In  the  case  of  HoUoway  v.  Memphis  R.  Co., 
23  Tex.  467,  T6  Am.  Dec.  68,  Chief  Justice 
Wheeler  discusses  at  length  when  it  is 
necessary  to  allege  In  the  pleadings  and 
prove  that  the  plaintiff  is  a  body  corporate. 
He  held  that  If  the  general  laws  of  the  state 
so  declared,  and  the  court  In  consequence 
must  of  necessity  take  judicial  notice  of  it, 
It  was  not  necessary  to  so  allege  and  provej 
but  If  ineorporated  by  private  act  It  must  be 
alleged  to  constitute  good  pleading  and  prov- 
en on  the  trial.  Since  Its  organisation  the 
question  came  before  this  court  In  a  theft 
case,  In  the  case  of  White  v.  State,  24  Tex. 
App.  2.34,  6  S.  W.  859,  5  Am.  St.  Rep.  879, 
and  the  court  discussed  It  at  some  length, 
and  held: 

"We  are  of  the  opinion  that  such  allegation  is 
requisite,  and,  to  say  the  least  of  it,  it  is  be- 
yond doubt  the  better  praotice." 

Since  the  decision  In  that  case.  It  seems  to 
have  become  the  settled  law  In  this  state 
that,  where  the*  alleged  injured  party  is  a 
corporation,  It  must  be  alleged  that  It  is  a 
corporation,  or  words  of  equivalent  Import 
used.  In  Thurmond  v.  State,  30  Tex.  App. 
640,  17  S.  W.  1098,  an  indictment  was  held 
defective  because  it  failed  to  allege  that  the 
Iicxington  Ranch  Company,  from  whom  the 
property  was  stolen,  was  a  coiporatlon.  See, 
also,  StalUngs  v.  State,  29  Tex.  App.  220,  16 
S.  W.  716;  Button  v.  State,  «8  S.  W.  209; 
Roby  V.  State,  41  Tex.  Cr.  R.  152,  51  S.  W. 
1115. 

On  the  other  band.  It  has  become  equally 
well  settled  tliat  such  rule  is  not  applicable 
where  the  failure  to  allege  It  was  a  cor- 
poration was  In  regard  to  a  <»rporation  oth- 
er than  the  defrauded  one.  In  Reeseman  v. 
State,  59  Tex.  Cr.  R.  480,  V28  S.  W.  1126, 
the  question  was  again  before  the  court,  and 
the  authorities  were  reviewed,  and  the  dis- 
tinction drawn  when  it  is  and  when  it  is 
not  necessary  to  allege  In  the  Indictment  that 
the  named  company  la  a  o(Rt><'ratlon;'  part- 


nership, or  Joint-stock  company.  Under  all 
the  decisions  of  this  court.  It  seems  to  be 
the  settled  rule  that  it  was  necessary  to  al- 
lege that  the  Mtaa.  Life  Insurance  Company, 
as  it  was  the  company  alleged  to  be  defraud- 
ed, was  a  corporation,  unless  the  statutes  of 
this  state  give  us  Judicial  knowledge  that  It 
was  an  Incorporated  company.  The  Insist- 
ence of  the  state  Is  that  the  general  statutes 
of  this  state  do  give  this  and  all  other  courts 
judicial  knowledge  that  only  an  incorporated 
company  can  legally  do  a  life  Insurance  busi- 
ness in  thU  state,  and  when  the  Indictment 
alleged  that  appellant  was  "an  agent  for  the 
i^na  Life  Insurance  Company,  which  was 
then  and  there  a  life  Insurance  company  law- 
fully doing  business  in. the  state  of  Texas," 
it  was  equivalent  to  an  allegation  that  it  was 
an  Incorporated  company,  for  no  company 
other  than  an  Incorporated  company  could 
lawfully  do  a  life  Insurance  business  In  this 
state;  and  chapter  108  of  the  Acts  of  the 
Thirty-First  Legislature  (Bess.  Acts,  p.  192) 
seems  to  support  such  contention.  We  are 
therefore  of  the  opinion  the  court  did  not  err 
in  refusing  to  quash  the  indictment,  nor  in 
refusing  to  sustain  the  motion  in  arrest  of 
judgment.  The  act  In  question  is  a  general 
law,  and  this  court  and  all  courts  mast  take 
judicial  cognizance  of  Its  provisions.  Arti- 
cle 463  of  the  Code  of  Criminal  Procedure 
(1895)  provides  that  "matters  of  which  Judi- 
cial notice  Is  taken  need  not  be  stated  in  an 
Indictment."  For  a  citation  of  authorities, 
see  section  373,  White's  Ann.  Code  of  Crlm. 
Proa 

[S]  In  two  Mils  of  exception  appellant 
complains  of  the  court  permitting  J.  N.  Hous- 
ton, state  agent  of  the  ^tna  Life  Insurance 
Company,  and  F.  M.  Posey,  to  testify  that 
he  (Houston)  had  paid  Posey  back  the  $68.34 
collected  by  appellant  from  Posey.  Appel- 
lant himself  testified  that,  when  Mr.  Posey 
called  on  him  about  the  matter,  he  told  Mm 
his  contract  with  the  company  had  been  can- 
celed, and  he  (Posey)  "would  have  to  take 
the  matter  up  with  Mr.  Houston."  Under 
such  circumstances,  it  was  permissible  for 
Posey  to  testify  he  did  take,  it  up  with  Mr. 
Houston,  and  received  his  money  back. 

[6]  Nor  was  there  any  error  in  permlttlni; 
Mr.  Houston  to  testify  he  and  appellant  en- 
tered Into  a  contract,  and  identify  the  con- 
tract It  was  dated  at  Austin,  Tex.,  Marctk 
24,  1913,  signed,  "J.  N.  Houston,  manager," 
and  Indorsed: 

"I  hereby  accept  the  foregoing  appointment, 
subject  to  all  its  terms  and  conditions,  W.  ZL 
Meredith,  Agent"        ^-^..,._^ 

It  is  also  Indorsed : 

"The  .^tna  Life  Insurance  Company  hereby 
agrees  to  this  appointment  [Signed].  .Stna 
Life  Insurance  Company,  by  Frank  Busbnell, 
Agency  Secretary"— ^d  dated  April  14,  1913. 

This  Is  the  original  contract  under  whldi 
appellant  was  worldng,  was  aoc^ted  by  hUn, 
aad  Its  tortus  are  binding  on  him,  and  there 
was  no  error  In  admitting  it  in'crldeaaoa 
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[7]  As  to  the  conthict  between  Mr.  Hous- 
ton snd  the  ^tna  Life  Insurance  Company, 
he  was  not  permitted  to  testify  as  to  Its  con- 
tents, bat  only  that  li«  was  state  agent  of 
the  company.  There  was  no  error  In  permltr 
ting  him  to  so  testify.  Of  course,  had  he  un- 
dertaken to  testify  as  to  the  contents  of  the 
contract  under  which  be  was  appointed  state 
agent,  then  the  contract  wonid  have  been 
the  best  evidence.  But  the  contents  of  the 
Instniment  were  not  sought  to  be  proved; 
only  the  fact  tliat  he  was  state  agent,  and 
had  entered  into  a  contract  with  appellant, 
and  then  prove  up  the  contract  which  appel- 
lant  had  entered  into. 

[I]  As  the  contract  was  In  writing  and 
spedflcally  stipulated  the  amount  of  com- 
mission appellant  was  to  receive  upon  each 
character  of  policy,  there  was  no  error  in  re- 
fusing to  admit  oral  testimony  as  to  tbe 
amount  of  commission  he  was  to  receive. 
Appellant  Umself*  testified,  "As  to  the  com- 
mission allowed,  it  is  defined  in  tbe  con- 
tract." 

[I]  Nor  was  there  any  error  In  permitting 
itr.  Houston  to  testify  that  appellant  had 
paid  him  no  money  on  the  Posey  application. 
Appellant  himself  testified  that  he  received 
the  money  from  Mr.  Posey,  and  Issued  him 
the  receipt  hereinbefore  copied;  that  be  had 
not  paid  the  money  to  any  one.    He  said : 

"As  to  what  I  did  with  that  money,  I  was 
waiting  nntil  the  application,  tbe  examination, 
Taa  finished.  I  had  the  money  all  the  time.  As 
to  whether  I  still  have  the  money,  no;  I  have 
no  recollection  of  what  became  of  that  particu- 
lar money." 

Nor  was  ttiere  any  error  In  permitting  Mr. 
Houston  to  testify  that  he  had  not  given  ap- 
pellant permission  to  appropriate  the  $68.34. 
Apiiellant,  in  tbe  contract  he  entered  Into 
with  Mr.  Houston  as  manager  of  the  Mtaa. 
Life  Insurance  Company,  over  his  signature 
had  agreed: 

"That  all  moneys  collected  by  you  under  the 
terms  of  this  appointment  shall  constitute  a 
tmst  fond,  s^aiate  and  distinct  from  your  otli- 
er  funds  and  not  subject  in  any  case  to  person- 
al or  any  other  use  by  you,  and  that  such 
moneys  shall  be  immediately  paid  over  to  the 
■aid  manager  of  said  company." 

Mr.  Houston  was  the  manager  named  In 
that  contract  and  under  this  contract  It  was 
permtaslUe  for  the  manager  named  In  tbe 
contract  to  testify  that  appellant  bad  not 
paid  blm  ttke  money,  and  he  bad  not  given 
appellant  p^mlsston  to  an>ropr]ate  U  to  his 
own  use. 

Tbe  evidence  was  ample  to  sustain  the 
verdict,  and  the  court  did  not  err  In  so  bold- 
big. 

[It]  As  appelant  rec^ved  the  money  from 
Posey  In  bis  capacity  as  agent  of  tbe  Insui^ 
■nee  comptmy,  and  Issued  to  blm  the  receipt 
bereinbeCore  copied,  tbe  fact  that  Posey  fail- 
ed to  sign  the  second  ai^Ucation,  If  he  did 
do  so^  would  not  alter  the  conditions  under 
vbldi  appeUant  keU  the  money;  -and- tbe 
court  did  not  erx  In  refusing  to  Instmot  tbe 
lury  that  tt  Fosej  did  not  sign  the  second 


application  they  wonld  aectult  appellant  Ap- 
pellant had  received  the  money  as  agent  of 
the  company  under  given  conditions,  and  be, 
under  no  drcamstances,  would  have  tbe 
right  to  appropriate  it  to  his  own  use. 

[11]  If  there  was  any  testimony  that  ap- 
pellant was  holding  the  money  until  the 
iEltna  Life  Insurance  Company  bad  passed 
on  Posey's  application  for  insurance,  tbe 
charge  presenting  that  issue  should  probably 
have  been  given.  But  there  was  no  testi- 
mony presenting  such  issue.  Appellant  him- 
self testified  he  did  not  have  the  money,  be 
was  not  keeping  It,  and  be  did  not  know 
what  be  bad  done  with  that  specific  money. 
He  admitted  he  did  not  pay  It  to  the  insur- 
ance company  or  Its  manager,  and  did  not 
give  It  back  to  Posey;  and  that  he  did  not 
have  It  Under  such  circumstances,  there 
could  be  no  question  of  his  right  to  keep  tbe 
money  in  his  possession  until  Posey  signed 
tbe  application,  and  keep  it  in  his  possession 
to  pay  to  the  life  insurance  company  when 
tbe  policy  was  issued.  He  admitted  be  had 
not  kept  it,  but  spent  It  for  some  purpose  he 
could  not  name.  The  facts  in  this  case  show 
that  appellant  received  the  money  from 
Posey  while  agent  of  tbe  company,  and  is- 
sued blm  a  receipt  as  agent  of  the  company. 
He  never  sent  an  application  to  the  company 
to  act  on,  and  if,  in  fact,  Posey  did  not  sign 
tbe  application  (although  Posey  swears  he 
did),  this  would  not  and  could  not  alter  the 
capacity  In  which  appellant  held  the  money, 
and,  wbm  tbe  evidence  goes  further  and 
shows  that  be  bad  violated  the  trust  and 
converted  to  bis  own  use  and  benefit  tbe 
money,  there  could  be  no  auestion  of  good 
faith  on  appellant's  part,  when  both  Mr. 
Houston  and  Mr.-  Posey  testify  they  gave  him 
no  permission  or  authority  to  use  the  money 
for  his  own  b^iefit.  If  be  stlU  had  the  mon- 
ey in  his  possession,  and  he  contended  he 
was  holding  it  in  good  faith  under  bis  con- 
struction of  the  contract,  then  such  an  issue 
might  be  in  the  case.  But  when  be  testifies 
be  had  spent  the  money  vrithout  authority  to 
do  so  from  any  one,  the  question  of  good  faith 
In  the  retention  of  the  money  does  not  arise 
on  tbe  evidence. 

[12]  Appellant  also  contends  that  under 
the  contract  be  was  entitled  to  retain  40  per 
cent  of  the  premiums  collected  as  bis  com- 
mission, and  if  be  did  appropriate  tbe  $68.34, 
as  be  was  entitled  to  40  per  cent  of  the 
amount,  If  guUty  of  any  offense,  he  would 
onljr  be  guilty  of  a  misdemeanor,  and  the 
court  should  have  so  Instructed  tbe  Jury.  If 
tbe  condition  bad  arisen  whereby  aroellant 
was  entitled  to  a  commission,  there  would 
be  merit  In  bis  contention.  But  under  tbe 
contract,  under  tbe  reoeipt,  and  under  appel- 
lant's own  testimony,  be  became  entitled  to 
no  commission  until  a  policy  had  been  issued 
and  delivered  to  Hi.  Posey.  As.  appellant  at 
no  time  ever  sent  an-  application  (rf  Posey  tat 
insurance  to  the  company,  and  be.  knew  that 
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no  policy  had  been  issued,  he,  nnder  bis  con- 
tract, was  entitled  to  no  commission  on  this 
$68^  and  therefore,  if  be  was  guilty  of  any 
offensBi  It  was  a  felony  and  not  a  misde- 
meanor, and  the  court  did  not  err  In  so  hold- 
ing. 

[13]  There  was  no  question  in  the  case  of 
appellant  and  the  Insurance  company  being 
the  "Joint  owners  of  the  money  collected  by 
appellant  from  Posey."  The  money  was  paid 
by  Posey  to  appellant  for  a  spedflc  purpose, 
and  he  in  bis  contract  had  agreed  to  bold  It 
as  a  trust  fund  to  be  paid  to  the  company 
If  a  policy  was  Issued  on  Posey's  application; 
if  no  policy  was  Issued,  to  repay  it  to  Posey. 
It  is  true,  if  the  policy  bad  been  Issued  to 
Posey,  he  would  then  have  been  entitled  to  40 
per  cent,  of  the  amount  as  commission  for 
his  services.  But  as  no  application  of  Po- 
sey's was  ever  sent  to  the  company  by  ap- 
pellant, he  could  and  would  under  no  circum- 
stances be  entitled  to  any  part  of  the  money, 
and  the  court  did  not  err  in  refusing  to  sub- 
mit- that  issue  to  the  Jury. 

We  have  carefully  reviewed  the  exceptions 
to  the  charge  of  the  court,  and  they  nor  nei- 
ther of  them  present  any  error.  They  have 
been  suflldently  discussed  in  disposing  of  the 
foregoing  questions  and  do  not  necessitate 
nor  require  further  discussion  of  the  proposi- 
tions. 

The  Judgment  is  affirmed. 


ODELIi  V.  STATa     (Na  3961.) 

(Court  cf  Oriminal  Appeals  of  Texas.     March 

8,  1916.) 

1.  WiTNEBSKS   ^1:^846  —  Impeachment —' Evi- 

DKNCE. 

'  The  infant  daughter  of  a  farm  lessee  who 
occupied  premises  belonging  to  accused's  father 
was  assaulted  with  intent  to  rape,  but  neither 
she  nor  her  yoonger  brother  and  sister  con- 
tended that  accused  was  the  guilty  person. 
According  to  the  statements  of  one  of  the  chil- 
dreii,  it  appeared  that  the  assault  was  commit- 
ted bj  another.  About  ten  days  thereafter  the 
girl's  father  returned  and  Bhortly  instituted 
criminal  proceedings  against  accused,  the  let- 
ter's father  sequestratiDg  his  property  at  about 
the  same  time.  The  girl's  father  subsequently 
offered  to  compromise  the  case  and  to  leave  the 
state  in  return  for  slight  compensation.  Held 
that,  as  all  of  the  children  were  under  his  in- 
fluence and  domination,  evidence  of  bis  conduct 
was  admissible  to  discredit  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1183 ;    Dec  Dig.  «=>346.] 

2.  CBiMinAi,  Law  «=>1168%(1)—Tkiai,— Con- 
duct or  Tbiai,. 

In  a  criminal  prosecution,  after  the  evi- 
dence was  closed  and  argument  begun,  accused's 
wife,  who  bad  been  under  the  rule,  took  her 
place  beside  him  inside  of  the  bar.  There  was 
no  impropriety  in  her  conduct,  and  she  was  not 
conducting  herself  so  as  to  interfere  with  the 
business  of  tlie  court;  but  the  judge  refused 
to  allow  her  to  sit  by  accused,  and  later,  when 
accused's  young  child  came  to  the  rail  and  ac- 
cused took  it  up,  the  court  directed  the  repaov- 
al  of  the  child.  Beld  that,  in  view  of  the  fact 
that  the  Jury  did  not  assess  the  minimum  penal- 
ty, the  action  of  the  coart  was  prejudicial  as 


tending  to  indieate  a  belief  in  aecosed's  guilt, 
and  that  he  was  using  members  of  his  family 
to  affect  the  jury's  sympathies;  this  b«ng  so 
though  the  trial  court  may  regulate  procedure 
in  the  courtroom  and  preserve  order,  particiilar- 
ly  as  there  is  no  general  rule  as  to  where  either 
accused  or  spectators  may  sit,  and  it  is  the  cus- 
tom for  the  family  of  an  accused  person  to  sit 
beside  him  inside  the  bar. 

[Eld.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  i|  SU&S122;  Dee.  Dig.  «=> 
1166%  (1).] 

Prendergast,  P.  3.,  dissoiting. 

Appeal  from  District  Conrt,  Callahan  Coun- 
ty;  Thomas  L.  Blanton,  Judge. 

WllUe  Odell  was  c«nTicted  of  assault  to 
rape,  and  he  appeals.  Reversed  and  re- 
manded. 

J,  F.  Cunningham,  of  Abilene,  for  appel- 
lant. C.  C.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Aroellaat  was  convicted  of 
assault  to  rape,  his  punishment  being  assess- 
ed at  four  years'  confinement  in  the  peniten- 
tiary. 

[1]  The  state's  testimony  is  to  the  eCTect 
that  the  alleged  assaulted  girl,  Emily  Smith, 
was  over  14  years  of  age.  Appellant  and  his 
wife  were  at  his  father's  residence,  and  bad 
been  for  a  short  time,  appellant  working 
about  the  country  at  various  Jobs.  The 
father  and  mother  of  the  prosecutrix  were  In 
Wilbarger  county,  and  bad  been  for  three 
or  four  weeks.  The  father  of  prosecutrix  was 
a  renter  of  the  elder  Odell,  occupying  a 
small  bouse  on  tbe  property  and  about  400 
yards  east  from  the  residence  of  Mr.  Odell. 
During  tbe  absence  of  her  father  and  mother, 
prosecutrix  and  her  brother  and  sister  were 
guests  of  the  senior  Odell.  On  the  morning 
of  tbe  alleged  assault,  which  was  Sunday, 
appellant  took  a  gun  with  a  view  of  going 
wolf  hunting.  His  course  lay  westward.  The 
house  where  prosecutrix  went,  and  which 
was  the  home  of  the  father  of  prosecutrix, 
was  about  400  yards  east  of  the  senior  Odell's 
residence.  The  defendant's  version  as  to  his 
whereabouts,  proved  by  several  witnesses, 
was  that  be  was  something  like  1,300  or  1,400 
yards  west  of  the  house  at  the  time  of  the 
alleged  assault,  at  a  woU  den;  that  be  had 
gone  with  a  view  of  catching  young  wolves. 
He  was  seen  by  the  various  witnesses  at  that 
point.  Later  he  went  from  that  point  north, 
then  east,  hunting  wolves.  Without  going 
into  detail  as  to  his  perambulations,  about 
9  o'clock  that  morning,  or  half  past  0,  be  was 
at  the  residence  and  spent  a  couple  of  honrs 
with  Mr.  Peterson  and  two  or  three  other 
parties,  having  bis  gua  with  blm,  preaentlng. 
no  appearance  of  b^ng  agitated  or  excited. 
and  from  there  be  returned  to  bis  fiather's 
residence,  reaching  there  abont  noon. 

The  state's  vemloa  as  given  by  tbe  girU 
in  tbe  main,  is  sUgbtly  corroborated  as  t» 
one  or  two  matters  by  her- brother  and  sister, 
who  were  present  at  tbe '.little  bouse  where 
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the  assavlt  is  salA  to  bavK  oocorred.  Tbe 
proaecntilx  taatUled:  Tbat  It  was  her  ciutoiD 
to  go  In  the  morolnK  from  tbe  residence  ot 
tbe  elder  ChMl  to  the  Uttle  idaoe  where  tbe 
famUy  lived  to  feed  the  ehlidcens,  snd  on  this 
partlcaUir  morning  It  was  something  llkie 
8  or  8:30  o'clock  when  she  went  to  the  honse. 
As  she  enttered  the  honse,  somebody  nnrecog- 
nlsed  by  her  threw  a  qnllt  over  her  head,  tied 
it  aroond  her  neck  so  that  she  conld  not  see, 
threw  her  down,  tied  her  wrists  together  with 
a  string,  and  nndertook  to  have  Intercoorse 
with  her;  among  other  things,  tore  the  left 
leg  of  her  drawers  from  the  bottom  np  to  or 
near  tbe  waistband.  AtKmt  that  time  one 
of  the  children  on  the  ontslde  began  calling 
a  kitten  and  came  to  the  door  and  knocked, 
whereupon  her  aggressor  Jnmijed  throngh  the 
window.  The  window  was  a  small  one  In  the 
north  side  of  the  honse,  the  door  being  In  the 
east,  and  these  two  being  the  only  apertures 
In  the  house.  The  panes  of  glass  In  the 
window  seem  to  have  been  broken.  Under 
the  window  there  were  ashes,  thrown  from 
the  fireplace  or  stove.  In  these  ashes  were 
found  no  tracks  by  the  imrtles  who  Investi- 
gated the  place  after  the  girl  had  returned 
to  the  elder  Odell's  home.  She  said  the 
ashes  were  hard ;  the  other  witnesses  contra- 
dicted her  as  to  that  There  were  no  tracks 
found  going  from  the  bouse,  and  the  state 
introduced  some  evidence  to  show  tbat  the 
ground  was  hard.  The  brother  of  appellant's 
wife  and  one  or  two  children  and  the  small 
baby  of  appellant  had  followed  the  prosecu- 
trix to  within  75  or  100  yards  of  the  little 
honse  where  the  assault  is  alleged  to  have 
occurred,  and  were  there  at  the  time  trying 
to  get  a  rabbit  out  of  a  bole  In  a  tree.  She 
made  no  outcry  at  tbe  house,  but  accounts  for 
this  by  reason  of  tbe  qulIt  being  over  her 
head.  She  says,  when  the  party  attacking 
her  went  out  of  tbe  window,  she  remarked, 
"Willie  Odell,  you  wlU  be  bung  for  this." 
That  he  then  looked  at  her,  and  she  recog- 
nized him.  One  of  the  children  who  was 
with  her  testified  tbat  he  heard  that  state- 
ment, but  neither  one  of  these  children  seem- 
ed to  have  seen  anybody.  The  brother  of 
appellant's  wife,  who  was  trying  to  get  the 
rabbit  out  of  the  hole,  testified  that  the  girl 
came  where  be  was,  and  that  her  wrists  were 
tied  together  by  a  string,  and  that  he  cut  the 
string.  This  witness  testified  that  in  di^uss- 
ing  the,  matter  with  prosecutrix  she  stated 
tbat  somebody  had  tried  to  smother  her  to 
death,  but  that  she  did  not  know  who  it  was. 
In  fact,  the  whole  record  shows  that  it  was 
about  ten  days  before  her  father  returned, 
and  tbat  In  talking  with  the  people  who  dis- 
cussed the  matter  with  ber  she  always  stated 
she  did  not  know  who  it  was.  She  accounts 
for  this  by  stating  tbat  these  people  were 
tn  some  way  related  to  appellant,  and  she  did 
not  want  to  tell  them  because  ^e  did  not 
know  what  they  would  do  to  her.  The  witr 
ness  who  was  75  yards  or  100  yards  away 
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saw  nobody  leaving  the  booseb  The  pros* 
ecotrtz  further  testifies  that  when  her  father 
and  mother  returned  she  told  them  about 
tbe  bnunactlon,  and  tbat  It  was  ai»pellant 
who  ntade  the  assault  on  her.  They  retorned 
(HI  Satuiday,  some  tea  days  after  the  occuc- 
ranoe.  On  the  foUowing  day,  or  Sunday,  a 
friend  and  neighbor,  Miss  GUlett,  visited 
proeecntrlx  after  tbe  return  of  her  parents, 
and  the  matter  came  up  for  dtscussi<»  be- 
tween prosecutrix  and  Miss  GUlett.  In  that 
eepTersation  she  told  Miss  milettthat  she 
did  not  lUMW  who  had  made  the  assault  on 
her.  This  was  tbe  day  subsequent,  to  the 
tlm»  she  says  she  told  ber  father  and  mother 
that  it  was  appellant  She  says  the  reason 
she  did  not  ixil  Miss  OUIett  abont  the  matter 
was  that  she  was  Belated  to  appellant  and 
she  was  afraid  Mias  OlUett  would  tell  things 
prosecutrix  did  not  say  or  state.  There  Is 
also  testimony  by  setne  ladies,  to  tbe  eS'ect 
tbat  on  Sunday  evening  after  this  alleged 
assault  should  have  occurred  Sunday  morn- 
ing, that  they  In  company  with  prosecutrix 
went  in  swimming,  and  they  saw  prosecatrix 
undress  and  go  in  bathing,  and  tbat  iter 
drawers  were  not  torn.  There  were  no  other 
persons  than  ladies  present  at  tbat  time. 

Tuesday  following  the  Sunday  on  whidi 
Miss  GlUett  and  praseentrlx  had  the  con- 
versation, the  father  of  ptosecntilx  filed  a 
complaint  against  appellant  Charging  him 
with  assault  to  rape.  On  the  same  day  the 
senior  Odell  filed  sequestration  proceedings 
against  the  father  of  prosecutrix  on  a  debt, 
sequestrating  some  horses  and  other  property. 
There  is  some  qnestioD  as  to  which  suit  was 
filed  first  although  they  were  both  filed  tbe 
same  day  and  within  a  short  time  of  each 
other.  This  brings  one  of  the  serious  ques- 
tions In  tbe  case.  Tbe  bill  is  lengthy,  and 
in  view  of  what  has  been  said  it  is  unneces- 
sary) to  reproduce  It.  The  bill  practically 
rehearses  tbe  substance  of  the  case.  The  de- 
fendant then  offered  tbe  witness  Thomas  H. 
Floyd,  who  testified  he  was  Justice  of  the 
peace  of  precinct  No.  1,  Callahan  county,  and 
defendant  offered  to  prove  by  him,  and  could 
have  proved  by  him,  tbat  on  the  10th  day 
of  August,  1915,  subsequent  to  this  Alleged 
assault  defendant's  father  filed  a  suit  in  the 
Justice  court  for  sequestration  against  tbe 
father  of  state's  witness  Bmiiy  Smith,  the 
father's  name  being  D.  H.  Smith,  and  that 
said  teuit  for  Sequestration  and  the  writ  ia- 
sued,  seizing  two  honeies  and  a  wagon  ot  tbe 
father  of  prosecutrix,  and  tbe  suit  was  then 
pending;,  and  the  defendant  would  have 
further  proved  by  the  witness  Floyd  that  on 
the  same  day  that  said  suit  was  filed,  aald 
D.  H.  Smith  filed  a  complaint  against  the 
defendant  charging  htsi  with  assault  to  rape 
upon  his  daughter  Emily  Smith,  and  the  de- 
fendant procured  from  said  witness  the  writ 
of  sequestration,  tbe  affidavit,  and  bond  for 
sequestration,  and  the  docket  entries  of  said 
suit  werealsp  offered  U*  ^videno?  in  coonec-. 
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Uon  with  the  foregoing  evidence  of  the  wit- 
ness— all  of  which  was  objected  to  by  the 
state  for  the  reason  that  It  was  Irrelevant 
and  Immaterial  and  not  proper  evidence  by 
which  to  show  the  bias  or  feeling  or  prejudice 
of  the  state's  witnesses  Bessie  Smith,  Bmlly 
Smith,  and  Uel  Smith.  Whereupon  counsel 
for  the  defendant  stated  to  the  court  that 
this  evidence  was  offered  to  show  bias  and 
ill  will  and  prejudice  of  said  witnesses 
against  the  defendant,  and  was  farther  ad- 
missible as  a  circumstance  tending  to  etum 
that  said  witnesses  might  have  been  or  were 
biased  and  Influenced  in  their  testimony  by 
their  father  against  whom  said  sequestration 
suit  was  filed;  they  being  of  tender  years, 
very  young,  and  under  the  control  of  their 
parent  The  coart  sustained  the  objection  of 
the  state  and  excluded  the  testimony  from 
the  Jury. 

In  another  bill  In  this  same  connection, 
which  Is  very  full  and  recites  practically  the 
main  facts  of  the  case,  it  is  shown  defend- 
ant offered  W.  F.  Collins  as  a  witness,  who 
testified:  That  he  lived  In  Oallahan  county, 
and  was  acquainted  with  D.  H.  Smith,  and 
also  acquainted  with  the  father  of  appellant. 
That  on  or  about  the  26th  day  of  October, 
1915,  he  was  in  the  town  of  Baird,  in  Calla- 
han county,  at  the  wagonyard,  and  there  said 
D.  H.  Smith  had  a  conversation  with  wit- 
ness Collins,  detailing  the  conversation. 
Appellant  then  offered  to  prove,  and  if  per- 
mitted would  have  proved  by  him,  that  D.  H. 
Smith  told  him  (the  witness)  that  he  was  the 
very  man  be  was  looldng  for;  that  he  want- 
ed to  effect  a  compromise  with  Wm.  Oddl, 
the  father  of  the  defendant;  that  he  asked 
him  what  sort  of  compromise,  and  be  said 
that,  if  Odell  would  give  him  back  his  wagon 
and  mules  and  black  horse  and  give  him  |100, 
he  would  leave  the  state  and  carry  the  state's 
witnesses  with  him;  that  after  some  talk  It 
was  agreed  that  witness  would  see  Odell  and 
see  If  said  compromise  could  be  arranged; 
that  he  afterwards  saw  Odell  and  arranged 
for  a  meeting  between  Odell  and  Smith  in 
the  office  of  one  of  the  lawyers  for  the  de- 
fendant; and  when  they  met  witness  wrote 
out  an  agreement,  which  is  as  follows: 

"Balrd,  Texas,  10-26-1915.  Dear  Sir:  I 
have  concluded  to  compromise  with  you  and 
your  son  Willie  Odell  and  stop  all  court  pro- 
ceedings now  pending  against  your  son.  If 
you  will  give  me  back  my  wagon  and  mule  and 
your  black  horse,  the  one  you  call  old  n^ro  abo 
collars  and  bridles  and  the  sum  of  $10().00  one 
hundred  dollars,  we  agree  to  leave  the  state  of 
Texas  immediately  cm  receipt  of  same^" 

That  when  they  got  to  said  office  he  read 
the  proposition  over  to  Smith  in  the  presence 
of  Odell.  That  said  Smith  said  it  was  all 
right,  and  in  the  presence  of  William  Odell 
signed  his  name  thereto.  That  Odell  then 
stated  that  he  would  not  consldw  It  unless 
the  wife  of  D.  H.  Smith  also  signed  it  That 
Shilth  then  took  the  instrument  and  left,  and 
in  a  short  while  returned  with  his  wife's 
name  Agaei  to  It    That  Odell  then  stated 


that  he  wanted  to  see  his  attom^s  before 
he  agreed  to  it,  and  that  witness  and  said 
Odell  then  went  to  Abilene  and  submitted 
the  matter  to  defendant's  connsri,  J.  F.  Can- 
ningham,  and  also  submitted  to  him  tihe  ques- 
tion as  to  whether  or  not  (50  would  be  t 
reasonable  fee  for  witness'  time  and  trouble 
In  the  matter.    Ciounsel  stated  the  fee  was 
reasonable,  bat  that  the  compromise  would 
not  bind  Smith  and  his  wife;  that  they  could 
take  the  money  and  horses  and  leave  tbe 
state  and  then  return  and  testis ;  that  tlie 
agreement  was  an  improper  cme,  and  advised 
Mr.  Odell  to  reject  the  proposition.     That 
thereafter  witness  and  said  Odell  returned  to 
Balrd,  and  witness  saw  D.  H.  Smith  and  told 
him  what  Cunningham  had  said,  and  that 
Mr.  Odell  declined  the  proposition;    where- 
upon said  Smith  became  very  angry  and  said 
he  Intended  to  swear  that  he  and  bis  wile 
never  signed  the  instrument  and  asked  wit- 
ness If  be  would  stay  with  him  in  the  matter. 
That  witness  told  Smith  if  he  had  to  testlfj 
that  he  would  swear  the  truth.    Tbe  state 
objected  to  all  this  testimony  for  the  reason 
that  it  was  Irrelevant  and  immaterial  and 
not  legitimate  and  competent  testimony  to  be 
used   for   any   purpose;    whereupon   coimsel 
for  the  defendant  stated  that  they  offered 
the  evidence  to  show  a  bias,  prejudice,  and 
111  feeling  on  the  part  of  the  children  of  said 
Smith  who  had  testi^ed  In  the  case,  and  as  a 
circumstance  to  be  considered  by  the  Jury  In 
determining  whether  or  not  the  evidence  of 
said  three  children  of  D.  H.  Smith  had  not 
been  influenced,  prejudicially  to  the  defend- 
ant by  their   father,   they   being   of   tender 
years  and  under  the  control  and  Influence  of 
their  father;  and  they  offered  it  for  the  pur- 
pose of  showing  that  the  prosecution   hnd 
been  instigated  by  said  D.  H.  Smith  for  tbe 
purpose  of  extorting  money  from  the  father 
of  the  defendant  and  as  a  circumstance  to 
show  that  he  was  using  his  children  as  wit- 
nesses for  that  purpose.    But  the  court  sus- 
tained the  objections  of  the  state  and  exclud- 
ed all  of  said  testimony  from  the  Jury. 

The  contention  of  appellant  Is  that  in  view 
of  the  fact  that  the  state  relies  for  a  con- 
viction on  the  evidence  of  the  three  small 
children  of  Smith,  and  that  the  said  children 
were  under  his  care  and  control,  the  tes- 
timony offered  was  admissible  to  be  consider- 
ed by  the  Jury  in  determining  the  extent  ol 
the  bias,  prejudice,  111  feeling,  etc.,  which  the 
children  might  have  against  the  defendant  by 
reason  of  the  suit  filed  by  the  father  of  the 
defendant  in  which  the  mules  and  team  and 
other  property  of  their  father  were  seized  and 
taken  from  him,  and  for  the  further  purpose 
of  showing  that  the  father  of  said  witnesses 
instigated  the  prosecution  in  the  flrst  in- 
stance, he  having  sworn  to  the  complaint  for 
the  purpose  of  extorting  a  compromise  f  pm 
the  father  of  the  defendant,  and  having  fail- 
ed in  that  he  became  angry,  and  further  that 
he  exercised  uddue'  influence  over  bis  chil- 
dren in  regard  to  their  testimony.     Appel-i 
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lant  cites  in  mpport  of  tbla  several  cases, 
among  oUiers:  £dwards  t.  State,  172  S.  W. 
227;  Wade  v.  State,  171  S.  W.  713;  Burnam 
V.  SUte,  148  S.  W.  769;  Earles  y.  State,  64 
Tex.  Cr.  R.  537,  1«2  8.  W.  1181;  Pc^e  v. 
State,  143  S.  W.  Ml.  In  addition,  they  also 
dte  Pope  T.  Stete^  148  S.  W.  612,  and  Earles 
V.  State,  64  Tex.  Cr.  B.  637,  142  S.  W.  1182, 
and  auUioritles  collated  in  those  cases;  SR 
Cfc.  p.  1466,  and  notes;  23  Am.  *  Bng.  Ency. 
of  Law,  p.  880,  and  notea 

We  are  of  opinion  that  the  conrt  waa  in 
error.     Xhls  testimony  was  admissible  un- 
der the  circumstances  of  this  case.    Neither 
D.  H.  Smith  nor  his  wife,  father  and  moth- 
er of  the  prosecutrix,  testified  in  the  case. 
They  are,  however,  the  only  parties  to  whom 
Emily  Smith,  prosecutrix,  testified  that  she 
told  who  it  was  that  made  the  assault  on  her. 
Tbe  state  did  not  use  them.    To  all  other 
witnesses  she  denied  any  knowledge  of  the 
identity  of  her  assailant.    On  Tuesday  after 
the  conversation  with  Miss  GlUett  on  Sun- 
day In  which  prosecutrix  denied  knowing  the 
identity  of  the  party,  and  after  on  the  pre- 
vious  Saturday  she  testified  she  told  her 
father  and  mother  about  it,  her  father  filed 
this  complaint  charging  appellant  with  as- 
sault to  rape.    The  same  day  the  sequestra- 
tion suit  yraa  filed.     There  may   be   some 
question  as  to  which  was  filed  first,  but  that 
Is  not  very  material.    They  were  filed  about 
the  same  time  and  on  tbe  same  day.    Smith, 
father  of  prosecutrix,  was  Indebted  to  Odell, 
the  father  of  appellant.    If  Smith  filed  that 
complaint,  anticipating  or  believing  that  the 
elder  Odell  was  going  to  bring  the  sequestra- 
tion suit,  and  they  were  In  Balrd,  the  coun- 
ty seat,  at  least  It  was  before  the  Justice  of 
precinct  No.  1,  some  20  miles  or  such  matter 
^m  where  tbe  assault  hs  said  to  have  been 
r-ommitted,  it  would  be  a  circumstance  to  in- 
dicate that  the  complaint  was  filed  on  a  com- 
promise basis.     Smith  is  the  party  who  of- 
fered to  compromise,  and  put  It  In  writing, 
signed  It,  and  had  his  wife  to  sign  It.    This 
was  rejected  by  the  elder  Odell.    These  chil- 
dren were  young,  living  with  their  father, 
and.   of   course,  under  his  domination  and 
control ;  the  prosecutrix  being  the  oldest  one, 
who  had  Just  passed  14,  the  others  being  per- 
haps ander  10  years  of  age.    These  offers  of 
compromise  did  not  come  from  appellant's 
side  of  this  case,  but  came  from  the  prosecu- 
tion side,  tbe  father  of  the  prosecutrix.    He 
and  bis  wife  were  important  witnesses  fbr 
the  state.    If  tsk»  told  him  that  appellant  waa 
ber  assailant,  be  could  have  so  stated.    In- 
!<tead,  be  filed  complaint  for  assault  to  rape. 
Tbe  prosecutrix  did  not  file  it.    Under  these 
rircamstances,   we  are  at  opinion  this  tes- 
timony was  legitimate^    It  certainly  tended 
to  show  tbat  these  witnesses  were  or  conld 
bave  been  Influenced  by  their  father,  eqtedal- 
ly  in  view  of  the  fact  that  he.  failed,  as  djl^ 
Us  wife,   to  take  tl^  stand  and  testify  in 
corroboratlou  of  the  girl's  statement   that 
ghe  bad  IjrCormed  Um  tht^t.t^  wa«  APi^l^t^ 


who  aaaaulted  her,  and  tbla  waa  also  em- 
phasized by  the  fact  that,  after  she  stated 
she  told  ber  father  and  mother,  she  denied 
any  knowledge  aa  to  who  ber  assailant  was. 
Appellant  did  take  the  witness  stand  and 
deny  the  whole  transaction,  proving  a  Qom- 
piete  alibi  for  himself.  In  which  he  was  sup- 
ported by  practtcally  all  the  testlnumy  except 
that  of  the  prosecutrix.  This  testimony  was 
Intimate,  and  would  show,  as  contended 
and  set  out  in  the  bill  of  exceptions,  that 
Smith  instigated  the  whole  thing  to  avoid  the 
result  of  the  sequestration  suit  and  to  thus 
pay  his  debt,  and  further  realize  from  it  the 
wagon,  mules,  horses,  and  collars,  etc.,  and 
$100  in  money. 

We  have  not  reviewed  all  of  the  bills  in 
this  connection,  but  they  are  practically 
along  the  same  general  line  as  those  we  here 
mention.  This  testimony  should  have  gone 
to  tbe  Jury,  and,  because  It  was  excluded,, 
tbe  Judgment  will  be  reversed. 

[2]  There  la  another  question  in  tbe  case^ 
which  is  somewhat  novel,  aud  upon  which, 
the  writer  finds  no  authority  directly  in 
point.  After  the  testlmonj'  was  in,  the  wife 
of  Biq;>ellaut  entered  the  bar  where  appel- 
lant was  sitting  in  front  of  the  Jury  and  took 
her  seat,  having  with  her  her  baby,  something 
Uke  a  year  old.  The  court  suspended  pro- 
ceedings, retired  the  Jury  in  charge  of  an  of- 
ficer, and  instructed  that  the  wife  of  ap- 
pellant and  his  baby  be  excluded  from  sit- 
ting by  ber  husband  in  front  of  the  Jury 
inside  of  the  railing  of  the  bar.  When  this 
was  accomplished,  the  Jury  was  brought  back 
and  the  argument  proceeded.  During  tho 
argument,  and  while  Mr.  Cunningham  was 
addressing  the  Jury  for  appellant,  the  ap- 
pellant's little  child  approached  the  railing 
near  where  he  waa  sitting.  Appellant  reach- 
ed down  and  picked  up  the  little  fellow  and 
set  him  on  his  knee,  whereupon  the  conrt 
again  suspended  the  proceedings  and  retired 
the  Jury  and  had  tbe  child  removed  from, 
the  father  and  sent  back  to  its  mother.  The 
court  signs  this  with  tbe  qualification,  im 
substance,  that  he  bad  a  rule  in  substance- 
and  effect  that  friends  and  relatives,  esjpedal- 
ly  female  part  of  them,  should  not  sit  with 
their  husband,  brother,  or  relatives  during, 
the  trial  of  a  case.  The  wife  had  been  under 
the  rule,  and  had  testified  in  the  case.  Of 
course,  this  all  occurred  after  the  case  had 
been  concluded  so  far  as  the  evidence  is- 
concemed.  This  was  the  rule  by  the  courts 
there  being  no  statute  in  regard  to  the  mat- 
ter. Tbe  bill  of  exceptions  recites  further,, 
which  is  not  in  .any  way  qualified  by  the- 
court,  that  the  w^e  was  sitting  by  the  side- 
of  ber  husband,  having  the  little  child  with 
her;  that  the  child  was  not  crying  nor  t)ie 
wife  weeping,  and  nothing  nnu^al  betwem. 
them  or  in  connection  with  tbem  occurred, 
but  they  were  simply  sitting  there  fa(y  the  8ld& 
of  appellant  The  court  seems  to  further 
think  that  this  would  have  an  un^«.influ- 
euce  up^n  tba.Jory  ,and  grouse  tb^  efiao^' 
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tby  for  tbe  defendant,  and  mlgbt  atCect  their 
verdict  either  in  acquittal  or  In  minimising 
the  punishment  Defendant,  whatever  else 
may  be  said  about  It,  did  not  get  the  mini- 
mum punishment ;  they  gave  him  four  years 
when  the  Jury  could  have  given  him  only  two. 
It  might  be  stated  in  a  general  way  that 
courts  and  lawyers — bench  and  bar — of  this 
state  have  been  accustomed  to  the  custom 
of  relatives  sitting  by  the  defendant  during 
the  trial.  Of  course,  the  court  would  have 
the  right  to  enforce  discipline  or  decorum  in 
court,  and  prevent  manifestations  of  an  un- 
seemly character ;  but,  so  far  as  this  case  is 
concerned,  there  seems  to  have  been  no  111 
effect,  except  on  the  defendant,  as  he  receiv- 
ed an  enhanced  punishment  above  the  mini- 
mum. It  will  be  difficult  for  this  court  to  lay 
down  a  rule  that  would  arbitrarUy  say  to  the 
trial  court  that  he  can  or  cannot  permit  wit- 
nesses or  friends  or  relatives  to  sit  by  an 
accused  person  during  his  trial,  and,  if  so, 
upon  whom  the  choice  should  fall  who  could 
^t  by  him  and  those  who  should  be  reject- 
ed. It  certainly  would  not  be  held  that  he 
can  exclude  counsel.  Besides,  the  statute 
does  not  require  that  tbe  accused  shall  sit 
in  any  particular  place  inside  or  outside  of 
the  bar  or  railing  of  the  courtroom,  should 
the  room  be  so  constructed.  The  statute  does 
require.  In  felony  cases  and  in  misdemeanor 
cases,  where  there  Is  imprisonment  attach- 
ed to  the  punishment,  that  defendant  shall 
be  present  during  the  trial  in  the  courtroom ; 
but  the  statute  does  not  specify  any  particu- 
lar point  at  which  he  shall  sit  The  usual 
practice  has  been  that  the  accused  shall  sit 
near  his  counsel,  but  this  is  the  practice  or 
custom  and  not  the  law;  at  least,  no  such 
statute  or  provision  has  been  pointed  out,  and 
the  writer  has  failed  to  find  any  provision 
of  law  in  reference  to  It 

Until  the  recent  statute  allowing  the  ac- 
cused to  go  on  bond  during  his  trial,  upon 
announcement  of  ready  for  trial  he  was  tak- 
en- from  the  bondsmen  and  placed  In  the  cus- 
tody of  the  sheriff;  but  under  the  recent 
statute  this  is  not  the  rule.  He  must  be 
present,  however,  during  his  trial,  and  the 
case  will  not  proceed  otherwise.  Api>ellant 
may  sit  In  the  bar  or  inside  of  the  railing, 
if  there  is  such,  or  he  may  sit  out  on  one  of 
the  benches  in  the  audience.  He  still  would 
be  in  the  courtroom  and  would  be  present 
at  his  trial,  and  to  the  mind  of  the  writer 
there  seems  to  be  very  little  force  as  to  the 
position  in  tbe  courtroom  the  accused  oc- 
cupies. If  his  wife  is  not  permitted  to  sit 
with  him  inside  of  the  railing,  he  might  get 
outside  of  that  and  sit  on  a  bench  in  the 
audience  with  her.  Of  course,  he  would  have 
a  right  to  do  this,  unless  there  is  some  rule 
of  law  which  requires  them  to  be  separate 
and  apart  during  the  trial.  Tbe  court  might 
interfere  U  the  wife  was  giving  exhibition 
of  her  feelings  that  might  undlgnify  the 
court  or  teflhenee  the  Jury.  She  might  be  re- 
qnired  to 'desist,  and  if  she  refuses  she  might 


be  separated  from  ber  husband,  but  that 
would  be  upon  the  theory  that  It  was  unseem- 
ly in  court  like  any  other  demonstration  from 
the  audience,  but  there  ought  to  be  some- 
thing to  indicate  that  the  due  order  of  the 
trial  and  dignity  of  the  court  was  impeached 
or  trespassed.  The  writer  is  not  in  harmony 
with  the  ruling  of  the  court  <»i  that  proi)osl- 
tlon  under  the  facts  detailed  in  the  bill  of 
exceptions  and  as  shown  by  this  record. 
What  effect  it  had  npon  the  Jury  we  could 
only  speculate  outside  of  the  fact  that  he 
received  four  years  instead  of  two.  This 
action  of  the  court  may  have  tended  to  im- 
press the  Jury  with  the  fact  that  he  thought 
the  wlfb  was  placed  there,  and  that  defend- 
ant subsequently  took  up  his  little  child  for 
the  purpose  of  affecting  their  finding,  and 
thus  place  the  Jury  in  rebellioD  against  ap- 
pellant's cause.  This  act  of  the  court  may 
have  influenced  the  Jury  against  him.  The 
Judge  is  prohibited  from  discussing  facts  or 
commenting  on  the  weight  of  the  evidence. 
While  this  is  not  a  comment  in  words  and 
language  on  any  fact  introduced,  or  on  the 
weight  of  the  testimony,  yet  it  still  is  a  crit- 
icism of  the  defendant,  in  that  he  bad  his 
wife  sitting  by  him  In  front  of  the  Jnry 
while  the  argument  w:as  in  progress.  It  can- 
not always  be  told  what  affects  the  Jury  in 
the  trial  of  a  case.  We  are  of  opinion,  how- 
ever, that  under  the  circumstances  of  this 
case  the  court  should  not  have  done  What  he 
did. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

PRENDEEGAST,  P.  J.  (dissenting).  The 
opinion  herein  opens  the  door  too  wide  and 
permits  collateral  evidence  which  is  wholly 
inadmissible.  No  principle  heretofore  estab- 
lished would  authorize  the  introduction  of 
evidence  that  appellant's  father  had  brought 
a  sequestration  suit  against  the  witnesses' 
father,  with  which  the  witnesses  had  no  con- 
nection, and  especially  that  said  fathers  bad 
agreed  to  compromise  the  prosecution  and 
civil  suit,  with  which  the  witnesses  had  no 
connection.  And  no  precedent  can  be  found 
for  any  such  holding.  On  the  contrary,  both 
principle  and  precedent  are  against  the  hold- 
ing. State  V.  Calvert,  96  Kan.  813,  153  Pac. 
499. 

The  Judge's  action  in  removing,  as  he  did, 
appellant's  wife  and  child,  was  correct  and 
presents  no  error.  An  accused  should  always 
be  tried,  as  the  law  expressly  requires,  ac- 
cording to  the  law  and  the  evidenx»,  and  not 
according  to  the  effect  and  influence  his  wife 
and  children  may  have  on  the  Jury.  I  think 
the  Judgment  should  be  affirmed,  not  re- 
versed. 

HABPBR,  3.  (concnrrini^.  In  agreeing  to 
a  reversal  of  the  case,  I  want  to  state  that 
tbe  general  rule  of  law  is  that  the  acts  of 
a  third  person  who  Is  not  a  witness  cannot 
be  introduced  as  evidence  to  affect  the  credit 
of  a  person  wbo  testifies  in  Qie  case.     Aa 
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stated  In  VeiBtM'B  Or.  Statntea  1916  ^te 
St,  p.  688): 

"When  the  evidence  failg  to  show  the  defend- 
ut'i  connectioii  (or  witneas'  oonneetion)  with 
the  matter,  it  is  improper  and  inadmissible  to 
adduce  in  evidence  against  him  the  prejudicial 
acbi  and  declarations  of  third  persons,  though 
such  acta  and  declarations  were  offered  in  the 
interest  of  or  in  the  behalf  of  the  accused"— 
citing  Favors  T.  State,  20  Tex.  App.  161,  and 
other  cases. 

However,  tbere  are  some  exceptions  to  tbe 
rule,  as  when  tbe  defendant  authorizes  the 
third  person  to  act  for  hiin.  Burge  t.  State, 
73  Tei.  Cr.  E.  505,  16T  S.  W.  63.  The  ques- 
tion Is:  Where  the  evidence  shows  that  tbe 
minor  child  is  living  with  the  father  and 
under  his  control,  and  where  the  father  of- 
fers to  take  the  child  beyond  tbe  Jurisdic- 
tion of  tbe  court  for  a  given  consideration. 
Is  evidence  of  tbat  fact  adndsslble  on  tbe 
tbeorj'  tbat  tbe  father  may  have  Influenced 
the  child  to  testify  as  tbe  child  has  testified, 
when  the  testimony  Is  different  from  that 
first  statement  made  by  tbe  child?  TJel 
Smith  is  shown  to  be  only  seven  years  of 
age  On  tbe  trial  he  testified  to  bearing  bis 
sister  say,  "Willie  Odell,  you  will  be  bung 
lor  this."  and  tbat  be  looked  up  and  snw 
Willie  Odell  running  off.  On  cross-examina- 
tion, he  admits  tbat,  on  the  day  of  tbe  oc- 
currence, he  told  them  he  thought  It  was 
Crazy  Adams  whom  he  saw  running  off.  "At 
that  time  I  thought  It  was  Crazy  Adams.  I 
bad  seen  Crazy  Adams  before.  I  know  bow 
be  was  dressed.  When  I  saw  blm  last,  be 
bad  on  a  bine  shirt  and  blue  overalls.  At 
that  time  I  tboagfat  tbe  iMrty  1  saw  running 
off  was  Crazy  Adams."  So  far  as  this -record 
is  concerned,  tbe  first  time  this  boy  ever  said 
it  was  appellant  running  off  was  when  he 
testified  on  this  trial,  which  was  after  ap- 
pellant's father  had  brought  suit  against  the 
girl's  father,  and  after  tbe  girl's  father,  ac^ 
wrdlng  to  the  witness  W.  P.  Collins,  had  ap- 
proached him,  and  they  together  had  gone  to 
tppellanf a  fiatber,  and  tbe  girl's  father  had 
agreed.  If  appellant's  father  would  give  him 
tbe  team  seqoestered,  tbe  black  horse,  and 
tlOO,  he  would  carry  the  witness  out  of  the 
state,  and,  when  appellant's  father  refused 
to  pay  this  amount,  he  became  very  angry. 
If  the  seven  year  old  boy,  Uel  Sraitb,  before 
tbis  oecarraace  had  said  appellant  was  the 
person  be  aaw  nmning  off,  we  would  hold 
tbe  testimony  of  Collins  inadmiaalble.  But 
iaaflDiK^  as  ttel  Sdiitb,  according  to  this 
Mord,  had  dalmed  Grasy  Adams  was  the 
Bian  whom  be  sow  nmning,  and  neirer  cbaBg>- 
cd  tbis  testbnony  oatll  after  appellant's  fa- 
ther refOaeA  to  pay  his  father,  the  writer 
lUnks,  w-liai  the  raowd  shows  tbe  child 
was  only  seven  years  old,  Hved  with,  and 
sas  under  tbe  control  of,  his  father,  and  tbe 
dUld  on  tin  stand  gave  no  explanation  -  of 

El  changB  in  his  testimony,  the  evidenoa 
t  tbe  father,  between  the  time  witness 
Bid  it  wa*  Crazy  Aaama.and  tbe  time  he 


testified  It  was  appellant,  bad  sought  to  ob. 
tain  monefy  and  other  consialeiatlons  to  sup- 
press testimonjr,  and  when  be  failed  to  do  so 
got  angry  because  be  could  not  obtain  it, 
ought  to  have  been  admitted  to  aid  the  jury 
in  determining  whether  the  father  was  in- 
strumental in  having  tbe  little  boy  change  his 
testimony.  This  was  offered  as  a  motive  for 
tbe  father  to  have  influenced  the  child  to 
change  bis  testimony,  to  be  considered  by  the 
Jury.  It  may  be  of  but  little  weight,  unlegs 
the  other  facts  and  circumstances  should 
conrlnce  the  Jm'y  ttiat  the  father  bad  unduly 
Influenced  tbe  child  to  change  his  testimony. 


liAKB  T.  STATB.    (No.  8989.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
16,  1016.) 

1.  Cbiminal    Law    iS=>792(2)  —  Ammo   in 
Cbime— *  'Pbincipal'  '—Effect. 

Under  Pefn.  Code  1011,  art  74,  making  alt 
persons  guilty  of  acting  together  in  tbe  commis- 
sion of  an  offense  principals  therein,  and  article 
75,  providing  that,  when  an  offense  is  actually 
committed  by  one,  another  who  Is  present  know- 
ing the  unlawful  intent  and  aids  by  acta  or 
encourages  by  words  or  gestures  tbe  one  actual- 
ly engaged  in  the  commission  of  the  offense  is 
a  principal,  and  article  78,  providing  that  any 
person  who  advises  or  agrees  to  the  commission 
of  an  offense  is  a  principal,  whether  he  aids  or 
not,  when  the  evidence  shows  any  one  of  such 
conditions  the  court  must  charge  and  apply  the 
law  of  principals  and  submit  such  quMtion  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.BW,  Gent  Dig.  H  1818-1820;  Dec.  Dig.  «=> 
792(2), 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prlndpal.] 

2.  HouiciDE   «=s>281— MuBDBB— Pbinoipals— 
Evidence— SuFFiciENOT. 

Evidence  in  a  prosecution  for  murder  held 
to  Jnstify  submission  to  the  jnry  of  the  issue 
of  tbe  law  of  principals  where  defendant  stood 
by  and  knew  the  unlawful  intent,  but  failed  to 
prevent  the  commission  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  (  67S;   Dec.  Dig.  <8=9281.] 

8.  Homicide  «=»281— Mubdeb— Pbincipals— 

Evidence— SuFFiciENCT. 

Evidence  in  a  prosecuti<m  for  murder  held 
insufficient  to  warrant  submiasion  of  the  issues 
whether  defendant  kept  watch  so  as  to  prevent 
interruption  of  the  one  committing  the  offense 
by  which  under  Pen.  Code  1911,  art  75,  he 
would  have  been  a  principal,  or  whether  he  pvo- 
cored  arms  to  assist  in  the  ooomiiaaion  of  the 
offense  by  which  under  article  76  be  would  have 
been  a  principaL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  !  67S;  Dec.  Dig.  «=>281.] 

4.  Homicide  ©=»118(2)— Defenses— Self-de- 
fense—Retkeat. 

Where  one  armed  wKh  a  shotgun  ia  pur- 
suM  by  another  wb6  is  unarmed,  and  whom  the 
first  person  knows  to  be  unarmed,  it  is  tbe  duty 
of  the  first  to  retreat  or  to  use  any  other  means 
to  prevent  an  injury  to  himself,  rather  than  to 
shoot  and  kill  the  pursuer. 

[Ed.  Note. — For  other  eases,  '  see  Homicide, 
Cent  Dig.  §  109;   Dec.  Dig.  «=9US(2).] 
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B.  HoMiciDE  <3=»244(1)— Mtjkdes— Dkfenses- 

PEOVOKINO  THa  DtinOUI.TT— BVIDEWOJt. 

Evidence  held  insuffideat  to  raise  the  imne 
of  proToUng  the  difficulty  In  a  prosecution  for 
murder. 

[Ed.. Note.— For  other  cases,  see  'Homicide, 
Cent.  Dig.  $  607;    Dec.  Dig.  <S=»244(1).] 

Appeal  from  District  Court,  Wood  County ; 
B.  M.  Smltb,  Judge. 

J.  T.  Lake  was  convicted  of  murder,  and  be 
appeals.    Reversed  and  remanded. 

Harris  &  Britton,  of  Quitman,  and  J.  H. 
Beavers  and  W.  G.  Russell,  both  of  Wlnns- 
boro,  for  appeUant.  a  C.  MdCHnuUd,  Aast. 
Atty.  Oen.,  for  the  State. 

PRENDERGAST,  P.  J.  From  a  convic- 
tion of  murder,  with  12  years  In  tbe  peniten- 
tiary assessed  as  the  punishment,  this  appeal 
is  prosecuted.  Because  the  case  must  be  re- 
versed, we  wUl  not  specially  discuss  the  tes- 
timony. We  will  make  merely  a  general 
statement  On  some  points  the  testimony  is 
in  direct  conflict;  ttiat  ef  appellant  himself 
contradicting  the  other  disinterested  eyewit- 
nesses. It  will  not  be  necessary  to  state  this 
conflict. 

The  killing  occurred  late  one  evening. 
About  3  o'clock  that  evening  appeUant  took 
his  neighbor  and  friend  Mr.  Black  from  Quit- 
man, where  they  both  lived,  in  his  buggy 
about  a  mile  east,  to  his  farm,  to  get  roasting 
ears  and  peas.  In  going  they  met  deceased, 
Louis  Thorn,  who,  with  Mr.  Chreitzbergli, 
was  in  deceased's  buggy  going  towards  Quit- 
man. Chreitzbergh  was  quite  drunk  and  sick 
therefrom.  Appellant  suggested  to  tbem  not 
to  go  to  Qtfttman  in  that  condition,  for  they 
might  be  arrested.  He  asked  deceased  U  he 
had  any  whisky.  Deceased  said  not,  but 
tliat,  if  be  and  Mr.  Black  would  take  Chreitz- 
bergh and  go  to  a  certain  designated  point 
and  wait,  be  would  go  get  some  liquor  and 
meet  them  there  in  a  few  minutes,  whldi  he 
did.  Deceased  also  told  them  if  they  met 
Moore  and  Kendrick,  to  tell  them  to  go  to 
said  meeting  point,  which  was  at  or  near  Dr. 
Conger's  pasture.  Deceased  soon  met  all 
tliese  parties  at  the  designated  place,  bring- 
ing with  him  raw  aloohoL  At  appellant's 
suggestion,  deceased  and  Mr.  Black  went  to 
a  negro's  house  nearby,  who  was  appellant's 
t»iant,  where  they  divided  the  alcohol  in 
two  bottles,  diluted  one  with  water  and  sug- 
ar, and  returned  with  both  to  the  crowd. 
They  all,  except  Chreitzbergh,  proceeded  to 
drink  the  liquor  freely,  and  the  evidence  Jus- 
tifies the  conclusion  that  they  all  became 
more  or  less  affected  thereby.  After  drink- 
ing and  talking  some  time,  Caireitzbergh  and 
Kendrick  got  in  one  of  the  buggies  and  left 
the  others. 

Soon  afterwards  trouble  arose  between  ap- 
pellant and  deceased,  which  resulted  in  a 
flgbt.  From  the  testimony  of  the  state's  wit- 
nesses Moore  and  Black  it  was  caused  by  ap- 


peUant calling  deceased  a  0 d s 

of   a    b .    Deceased   resented    this,   and 

struck  appelant  in  the  face  with  his  flst 
Moore  got  hold  of  deceased,  and  Black  of 
appellant  and  tried  to  keep  them  apart  and 
from   further    fighting.    Appellant  took  the 
little  end  of  the  buggy  whip  and  repeatedly 
attempted  to  strike  deceased  with  the  bntt 
end  of  It,  but  was  prevented  and  the  whip 
taken  from  him  by  Black.    He  then  got  an 
Iron  pin  or  rod  out  of  his  buggy  and  attempt- 
ed to  strike  deceased  with  that,  but  was  pre- 
vented, and  this  also  taken  from   him  by 
Black.    However,    in    the    meiSe    deceased 
struck  appellant  at  least  twice  more  in  the 
face  with  his  fist    The  licks  bruised  appel- 
lant's face,  and  one  lick  broke  the  skin  above 
the  eye  and  caused  blood  to  flow.     More  or 
less  talk  was  indulged  between  the  parties  at 
the  time ;  api)ellant  teUlng  deceased  that  tie 
was  not  able  to  fight  him  and  bad  nothing 
to  fight  him  with.    Deceased  replied  that  lie 
could  whip  him  and  the  whole  d — '—  Lake 
family,  repeating  this  a  time  or  two.     Api)el- 
lant  got  in  bis  buggy,  started  oft  and  said:  "I 
win  see  if  you  can  whip  the  whole  Lake  fam- 
ily."   Deceased  in  a  friendly  manner  tried 
to  pacify  appellant  but  without  success- 
Appellant  alone  in  bis  buggy,  leaving  Iiis 
friend  Black,  drove  rapidly  ba(^  to  his  home 
at  Quitman,  about  a  mile.    He  there  procur- 
ed his  double-barreled  shotgun,  put  it  In  his 
buggy,  and  drove  up  to  his  son  Elbert's  tailor 
shop  for  him.    He  found  bis  son's  shop  closed 
and  locked,  and  then  started  directly  back  to 
the  scene  of  the  fight  where  he  bad  left  de- 
ceased.   Elbert  bis  son,  had  been  out  east  to 
bis  pasture  to  procure  and  drive  badt  his 
milk  cow.    They  met  Elbert  on  horseback, 
and  appellant  in  hia  buggy  with  bis  shotgun. 
They  8t(q>ped  and  talked  some  considerable 
length  of  time ;  appellant  telling  his  son  why 
bis  face  was  bruised  and  bleeding,  and  that 
deceased  caused  it    While  talking,  the  sher- 
iff, Williams,  and  his  deputy,  Butler,  going 
east  from  Quitman,  came  up<xi  thran.    Tbey 
stopped  and  talked  with  appellant  and  bis 
son  some  time.    After  the  four  parleyed  somei 
time  the  sheriff  told  them  he  would  go  and 
investigate  the  matter.    Tbey  all  w«it  bade 
together  to  where  the  fight  occurred.    "WIimi 
tbey  reached  the  gate  leading  into  Dr.  Con- 
ger's pasture,  the  sheriff  got  down  off  4^  hid 
horse,  opened  the  gate,  when,  all  the  parties,] 
It  seems,  w»tt  in.    The  aheriflT  left  bis  bcH'se 
there  unhitched,  took  the  gun  out  of  appel^ 
lant's  buggy,  and  walked  up  the  road,  meeti 
ing  deceased  and  Ohreltsbwt^  la  deoeaaed'fl 
buggy,  and  Kendrick  and  Moon  followlna 
belilnd  In  another  buggy.  :  However,  Biber^ 
rode  00.  from  tbe  gate^  meeting  theae  PRttieg 
just  ahead  ot  tbe   sheriff.    When  lie    m«l 
Chreitzbergh  and  deceased,  be  asked.  In  snbi 
stance,  who  had  beaten  up  his  father.      Tlie] 
both  told  hiai  that  deceased  bad.    Appellant 
liad  already  told  him  tlds.   The  sdwrlff;  walk! 


^MForothar-eaaM  •••  nune  topic  and  KBr-NUMBEia  In  aU  Kar-Numberad  Olswts  And  Iiidax«« 


Digitized  by  LjOOQ  l€ 


Tex.) 


LA£E)  t.  STATE! 


216 


log,  readied  ttaese  parties  ahoat  tbia  Ume^ 
and  ordered  OUrcltzbergh,  -who  bad  gotten 
oat  of  the  buggy,  to  throw  np  bis  hands  and 
cosaider  himself  under  arrest    CSiteltsbergti 
immediate  complied,  and  the  shertff  March- 
ed Mm.  finding  no  arms  opon  him.    He  thera- 
upon  ordered  deceased  out  of  the  buggy  and 
to  throw  TQt  his  hands  and  consider  himself 
under  arrest,  which  deceased  promptly  did, 
and  he   searched  him,   finding  two  pocket- 
knives  in  his  podiet,  and  took  both  of  them 
off  of  deceased.    He  then  proceeded  back:  fur- 
ther to  the  next  buggy,  where  Moore  and 
Kendrlck  wtx«.    He  ordered  Moore  to  throw 
np>hls  hands  and  consider  iilmself  under  ar- 
rest, with  which  Moore  promptly  complied; 
and  he  tlien  proceeded  to  search  Moore,  find- 
ing no  arms  uixMt  him.    Moore  Inquired  why 
he  was  arrested  and  searched.    The  shetlff 
responded  because  of'  his  being  drunk  and 
fighting.    Moore  denied  that  he  had  liad  any 
fight  or   was   drank.    Then  a   amtxavamy 
tnse  betweoi  them.    The  sheriff  presented 
the  gun  which  he  had  in  his  bands  towards 
Uoore  as  U  to  shoot  him.    Deceased  and 
Moore,  seeing  this,  eridentily  believed  that  the 
sheriff  intended   to  shoot  and   kill  Moore. 
Deceased  thereupon  grabbed  the  barrtf  of 
the  shotgun  and  shoved  it  so  that,,  if  it  waa 
disdiarged,    it    would    not    strike    Moore, 
Thereuptxk  the  sheriff  polled  bis  pistol,  he 
said,  with  the  Intention  of  kUUng  deceased. 
Voore  and  deceased  then  grabbed  the  sher- 
UTb  pistol  and  hand  In  which  he  held  it.  In 
the  struggle  holding  it  in  such  a  way  that, 
if  discharged,   it  would   strike  neltbegr   of 
them;   they  declaring  at  the  time  that  they 
bad  no  IntoitloB  of  hurting  the  sheriff,  bat 
were  seeing  to  prevent  him  from  kUllng  ei- 
ther of  them.    While  all  this  struggle  was 
going  oa,  CSireitEbergh  succeeded  In  wrench- 
ing the  gun  frcnn  the  sheriff,  and,  when  Al- 
bert attempted  to  interfere,  threw  the  gmi 
down  (HI  him  and  stopped  him.    In  the  mean- 
time the  appellant  and  the  deputy,  Butler, 
had  reached  the  scene,  and  saw  and  beard, 
most  of  what  occurred  at  the  tlma    Butler 
attempted  to  get  the  sheriff's  idstol;    and, 
when  he  did,   Moore  and  deceased  ceased 
their  straggle  for  it.    Gilbert  at  this  time  had 
wrenched  the  gun  from  Chreltzbergh,  present- 
ed it  as  if  to  shoot  Moore,  Chreitsbergh,  and 
deceased,  and  ordered  them  to  scatter,  telling 
than  that.  If  they  did  not,  he  would  kUl  aU 
of  them.    They  promptly  scattered.    Butler 
appealed  to  him  for  Gk>d's  sake  not  to  shoot. 
Be  thereupon  lowered  the  gun.    Deceased  at 
oace  ran  to  his  buggy,  lumped  In  It,  put  whip 
to  his  horses,  ran  out  said  gate  -to  the  road 
running   north,  evidently  only  intending  to 
aroid  being  klUed.     Elbert  and  his  father 
took  after  him;   Mbert  having  the  shotgun. 
It  Is  not  certain  whether  Elbert's  horse  waa 
right  there  at  the  dme  or  not,  but,  if  not, 
Butler's  was  near  by,  and  he  got  on  Butler's 
horse  and  took  after  deceased.    App^ant 
slM  soon  reached  the  hone  Blhert  had  lUdea: 


to  the  scene,  mounted  Um,  aiiA  rapidly  fol- 
lowed Blbert,  after  deceased.  Deceased  ran 
up  this  road  a  few  hundred  yards,  whipping 
his  horses  and  seeking  to  avoid  being  killed. 
Mbert  soon  caught  up  with  the  buggy  and 
waved  the  gfun  In  towards  deceased  in  the 
buggy.  The  tiuggy  top  and  side  curtains 
were  up.  Elbert  was  a  part  of  the  time 
alongside  deceased's  buggy,  and  sometimes 
behind  It,  appellant  following  rapidly  on  his 
horse ;  and  he  testified  that  he  saw  his  son 
and  the  buggy  of  deceased  the  whole  of  the 
time,  the  colllslcm  of  the  buggies,  and  the 
killing. 

Mr.  Oowan,  a  whoUy  disinterested  witness, 
was  coming  from  the  west  in  his  no  top  bug- 
gy along  the  road  which  intersected  the  road 
running  north  and  south,  intending  to  go  this 
road  north.  Mr.  Wright's  place  was  In  the 
comer  of  these  roads.  Bis  house  fronted 
north.  Just  as  Cowan  turned  from  the  east 
and  west  road  into  the  north  and  south  road, 
and  before  his  buggy  bad  passed  the  comw 
clear,  the  deceased's  buggy  and  team  ran  Into 
and  broke  down  his  left  bind  wheel  The 
collision  threw  deceased's  right  horse  down, 
his  feet  becoming  entangled  in  Cowan's  buggy 
wheel,  80  that  he  could  not  get  up,  and  de- 
ceased's other  horse  got  out  from  under  the 
trace  and  reversed  his  position,  both  buggies 
Immediately  stopping  when  the  crash  occur- 
red. Cowan  Jumped  out  of  his  buggy,  went 
back  a  few  paces  south,  and  saw  and  testified 
to  all  that  occurred  thereafter.  He  said: 
That  Elbert  jumped  off  of  his  horse,  ran 
around  to  deceased's  buggy,  and,  as  deceased 
was  in  the  act  of  getting  out  of  his  buggy, 
with  one  hand  hold  of  the  buggy  top,  and  the 
other  on  the  dashboard,  pr  wheel,  Elbert, 
with  the  shotgun  in  both  hands,  struck  de- 
ceased therewith  an  overhand  lick  on  the  cen- 
ter of  bis  bead,  staggering  deceased  to  his 
knees,  and  then  ran  south.  Deceased  ran, 
following.  The  Uck  made  a  ghastly  wound 
on  the  head  of  the  deceased,  cutting  the  skin 
for  some  inches,  from  which  blood  flowed. 
Both  parties  ran  south  some  30  or  40  steps  as 
fast  as  they  could,  deceased  getting  no  nearer 
than  about  10  steps  from  Elbert  That  aft- 
er they  had  run  this  distance,  and  were  stUi 
ruimlng,  Elbert  wheeled  and  shot  deceased 
In  his  stomach  In  the  left  side,  from  which 
he  instantly  fell,  and  a  few  hours  later  died. 
That  deceased.  In  running,  following  Elbert, 
h^d  nothing  In  his  hands,  and  was  saying 
nothing  and  doing  nothing  except  running. 
Elbert  said  nothing  to  deceased  after  he 
struck  him  In  the  head  with  the  gun. .  Mr. 
Cowan  testified: 

"The  next  thing  that  was  done  the  defendant 
came  running  up  and  uai:   'Let  ae  have  that 

gun ;   let's  eet  that  other  white  faced  s of  a 

b ' "  (evidently  referring  to  Moore).     That 

appellant  waa  on  bis  horse  and  rode  up  there. 
That  Elbert  then  went  to:  and  got  his  horse, 
and  they  both  rode  back  down. south  together. 
"In  g(dng  from  there  defendant  pass^  where 
the  deceased  was  lying,  and  he  said   to  him: 


'Ohf-yes,  yon  white  headed  i 


■  ol  «  bt*-S  you 


Digitized  by  LjOOQ  l€ 


216 


184  SOUTHWBgTEBN  BBPOBTBB 


fTex. 


aald  yon  coidd  whip  all  tfaree  of  the  Lakes. 
Now,  we  bare  got  you  where  we  want  yoo.' 
They  then  rode  on  down  the  lane,  going  south'." 

Mrs.  Wright  testified  that  she  saw  the  col- 
lision, and  that,  when  Elbert  got  off  bis  horse, 
he  said: 

"G d— r  yoo,  we  have  got  you  now.    See 

whether  you  can  whip  all  three  of  the  Lakes." 

At  this  time  she  said  Elbert  was  running 
towards  deceased  and  had  the  barrel  of  the 
gun  pointing  towards  deceased.  She  was 
standing  in  the  door  of  her  house,  and  said 
she  then  closed  the  door,  and  did  not  see 
the  parties  again  until  after  the  shot  was 
fired,  which  was  soon  afterwards.  Soon 
after  the  shot  was  fired  she  looked  out  .of 
the  window  and  saw  deceased  on  the  ground. 
She  phoned  to  town,  then  proceeded  to  get 
water  and  went  out  to  deceased's  assistance. 

Appellant  denied  that  he  went  up  to  the 
scene  of  the  killing,  and  denied  saying  what 
Cowan  swore  he  said.  He  claimed  that  he 
stopped  back  In  the  lane  near  the  negro 
house  and  saw  the  race  between  deceased 
and  his  son,  the  collision  with  Cowan's  buggy 
and  all  the  other  occurrences.  Including  the 
shooting,  and  there  awaited  Elbert,  and  that, 
when  Elbert  reached  him,  they  went  back 
furOier  south,  meeting  the  sheriff,  his  deputy, 
and  Moore,  who  were  some  distance  back 
down  the  lane  walking  north. 

The  indictment,  in  the  usual  allegations, 
in  the  first  count  charged  that  the  appel- 
lant killed  the  deceased.  In  the  second  count 
he  was  charged  as  an  accomplice  in  the  kill- 
ing. The  second  count  was  abandoned  and 
dismissed,  and  he  was  tried  only  on  the  first. 
The  court  submitted  murder,  manslaughter, 
and  self-defense.  He  also  charged  the  law 
of  principals,  or  attempted  to  do  so,  and  pro- 
voking the  difficulty.  The  court's  charge  is 
attacked  by  appellant  on  these  points  on 
many  grounds.  It  is  unnecessary  to  take 
them  up  separately. 

(1,J]  The  statute  Is  (P.  0.  art  74)  "all 
persons  are  principals  who  are  guilty  of  act- 
ing together  in  the  commission  of  an  of- 
fense"; and  (article  75)  when  an  offense  is 
actually  committed  by  one,  and  another  is 
present,  and,  knowing  the  unlawful  intent, 
aids  by  acts,  or  encourages  by  words  or 
gestures,'  the  one  actually  engaged  in  the 
commission  of  the  unlawful  act,  he  is  a  prin- 
cipal; also  (article  78)  any  person  who  ad- 
vises or  agrees  to  the  commission  of  an  of- 
fense, and  who  Is  present  when  the  same  is 
committed.  Is  a  principal  thereto,  whether 
he  aids  or  not  In  the  illegal  act.  These  arti- 
cles of  oar  Code  have  been  construed  and 
applied  many  times  by  the  decisions  of  this 
court  -Where  the  testimony,  positire  and 
clrcumstantla.1,  one  or  both,  in  behalf  of  the 
state,  as  it  does  in  this  case,  sufficiently 
raises  the  question  that  an  accused  has  con- 
spired with  another  to  kill  a  person,  or, 
knowing  his  unlawful  Intent  to  kill,  aids 
him  by' acts,  or  encourages  him  by  words  or 
gestural,  to  kill,  be  may  be  convicted  as. a 


principal,  even  thoogb  he  aoay  not  at  the 
time  of  the  kUling  be  bodily  In  the  tmmedlata 
presence  of  the  actual  cOajrer,  it  becomes 
Q>e  duty  of  the  trial  contt  to  charge  and  ap- 
ply the  law  of  prlnc^ala  and  properly  sub- 
mit the  issue  to  the  jury  for  a  finding.  In 
the  reoent  cases  of  Semto  ▼.  State,  74  Tes. 
Or.  a.  413,  171  S.  W.  1144,  Oonsales  v. 
State,  74  Tex.  Or.  B.  460.  171  8.  W.  1148, 
and  DUlard  ▼.  State,  177  S.  W.  104,  and 
others,  we  have  reviewed  and  diaeossed  many 
of  the  cases  and  charges  on  this  snbject,  and 
expressly  sustained  charges  wherein  the  Jury 
were  told  under  what  circnmstancea  an  ac- 
cused would  be  a  principal,  even  tboogh  he 
was  not  bodily  present  when  the  fatal  shot 
was  acttualiy  fired.  We  think  .it  altogether 
unnecessary  to  again  dlsoiss  this  question 
herein  or  review  the  cases. 

The  testimony  rather  tonsUAy  tends  to 
show  that  appellant  may  hare  advised  his 
son,  Elbert,  to  kill  deceased,' or  agreed  there, 
to,  and  that  they  conspired  to  kill  him.  and 
acted  together  in  doing  so,  and  that  by  his 
acts  and  conduct  he  aided  and  encourag- 
ed him  in  the  killing,  and  thereby  became 
and  was  a  principal  in  the  killing.  What 
tm  say  herein  Is  Dot  to  be  taken  nor  used 
In  another  trial  that  the  jury  should  so  find, 
but  merely  that  the  evidence  raises  these 
issues,  and  that  they  should  be  properly  sub- 
mitted to  the  Jury  for  their  finding.  We 
think  the  testimony  of  the  eyewitnesses  to 
the  killing  wovld  show.  If  believed  by  the 
Jury,  that  appellant  was  in  such  proximity 
to  his  son  at  the  time  of  the  killing  as,  in 
contemplation  of  law  and  In  fact,  to  be  ac- 
tnally  present  at  the  time,  even  If  his  own 
testimony  itself  woofld  not  so  place  him.  But 
as  stated  above,  the  testimony  -would  author- 
ize and  require  the  court  to  submit  the  ques- 
tion of  whether  or  not  he  was  a  principal, 
even  If  it  could  be  claimed  he  was  not  bodily 
present  at  the  exact  time  and  immediate 
place  of  the  killing,  under  the  circumstances 
of  this  case. 

[3]  It  is  true  article  76,  P.  C,  provides 
that  any  one  who  keeps  watdi  so  as  to  pre- 
vent the  Interruption  of  the  one  committing 
the  offense,  and  article  76  provides  that  any 
one  who  procnres  arms  to  assist  in  the  com-  ' 
mission  of  an  offense,  is  also  a  principal; 
but  having  carefully  studied  the  testimony 
herein,  we  are  of  the  <H)lnlon  that  It  raises  •. 
neither  of  these  issues,  and,  as  the  court 
submitted  both  of  them,  and  authorized  the- 
Jury  to  convict  appelant  if  they  believed  i 
either,  such  charge  is  a  material  and  fatal 
error  to  this  conviction,  and  necessarily  re-' 
suits  in  a  rsversaL  I 

The  testimony,  positive  and  drcnoiBtantlal,. 
was  suAcient  to  show  that  appellant  became' 
angry  and  entMtained  malice  against  deceas- 1 
ed  because  deceased  had  strack  him  in  thai 
face  with  hU  flat  ete,  in  the  fl^t  that  btfj 
deliberately  went  to  his  home,  got  his  gun,! 
praesred  and  iadaced  his  son  to  return  toj 
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tbe  scene  of  wbere  the  fight  occurred  ifft 
the  purpose  and  with  tbe  Intention  of  wreak- 
ing his  Tengeance  on  the  deceased  to  the  ex- 
tent of  killing  him  or  baring  his  sou  do  so, 
and  that  what  was  said  between  him  and  hia 
son  when  he  met  hUa  and  their  godng  back 
together,  and  what  they  both  and  each  did 
after  a^ln  getting  to  deceased,  and  what 
he  did  and  said  Just  after  his  son  killed  bim, 
was  sufliciept  to  raise  tbe  issue  and  require 
the  submission  of  the  question  to  the  Jury 
of  whetiter  or  not  he  was  a  principal. 

[4]  It  is  very  doubtful  U  self-defeaae  by 
,  appellant's  son,  Elbert,  was  raised  by  the 
eTidence  so  as  to  authorlEe  or  require  tbe 
court  to  submit  tliat  question  to  the  Jury. 
The  uncontradicted  testimony  shows  that, 
when  the  sheriff  told  deceased  he  was  under 
arrest,  he  searched  him,  and  found  no  arms 
whatever  upon  him  except  two  pocketknlves, 
and  that  he  then  took  poasessiou  of  them 
and  took  them  from  deceased.  This  was 
done  In  tbe  Immediate  presence  of  appel- 
lant's son,  Elbert  When  deceased  fled,  it 
Is  evident  that  he  did  so  for  tbe  sole  porpoae 
of  avoiding  being  killed  by  Elbert  or.  tbe 
sheriff.  From  that  time  on.  until  be  was 
killed  it  was  not  shown  that  he  attacked 
Elbert  In  any  way  or  with  anything.  Tbe 
utmost  that  he  did  waS'  because  of  tbe  un- 
provoked and  brutal  act  of  Blbert  In  stxUi>- 
ing  him  in  the  head  with  the  shotgun  as  be 
was  in  tbe  act  of  getting  ont  of  liis  buggy 
and  staggering  Mm  to  his  knees  thereby, 
and  then  running  to  take  after  lilm.  He  is 
shown  poBltively  to  have  had  nothing  In  bis 
bands  or  abont  his  person  with  which  lie 
eonld  have  inflicted  death  or  any  serious'  In- 
jury npon  Elbert,  and  tliat  he  got  no  nearer 
In  the  chase  than  10  steps  from  him,  when 
he  was  shot  and  killed.  So  that,  if  the  ques- 
tion of  self-defense  was  raised  at  all,  It  was 
Albert's  duty  under  the  law  to  have  resorted 
to  all  other  means  for  preventing  any  in- 
jury upon  him  by  deceased  before  he  had  the 
right  to  shoot  and  kUl  him,  and  tbe  evidence 
falls  to  show  that  be  resorted  to  any  other 
means  whatsoever.  P,  O.  art  1107;  Kendall 
V.  State,  8  Tex.  App.  568 ;  Freeman  v.  State, 
40  Tex.  Cr.  R.  545,  4«  S.  W.  641,  61  S.  W. 
230;  Vinson  v.  State,  55  Tex.  Cr.  R.  493, 
117  S.  W.  846;  Foster  t.  State,  11  Tex.  App. 
109;  Jordan  v.  State,  11  Tex.  App.  4CS0; 
Hnnnlcutt  v.  State,  20  Tex.  App.  645;  and 
many  other  cases  to  the  same  effect. 

[S]  The  evidence  did  not  raise  the  issue 
of  provoking  the  difficulty.  Even  if  self- 
defense  was  raised,  it  was  error  in  the  court 
to  submit  any  question  of  provoking  the  dif- 
ficulty. 

Appellant's  bills  to  the  exdu&lon  of  cer- 
tain testimony  and  to  the  questions  asked 
by  the  district  attorney  as  presented  by  his 
bills  show  no  error.  It  la  unnecessary  to 
state  or  discuss  them. 

For  the  error  of  tbe  coort  in  sabmlttlnir 


to  tbe  Jury  thattbey  slight  fltid  ajppeUant 
guilty  if  he  kept  watch  or  furnished  the  gun 
to  Elbert  with  which  the  killing  was  done, 
and  provoking  the  difficulty,  tf  self-defense 
was  raised,  the  Judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


CABBELIi  V.   STATE.     (No.  3973.) 

(Court  of  Criminal  Appeals  of  Texas.    March 

8, 1916.) 

1.  INDICTUBNT     AND     InFORKATIOR     ^a»lS(K— 

VaUDITT— AVKKMKNTS   OF   INDICTMENT. 

In  determining  the  validity  of  an  indict- 
ment, the  court  must  necessarily  take  its  alle- 
gations as  true. 

[Ed.  Mote,— For  other  cases,  see  Indictment 
aud  Information,  Cent  Dig.  i  497;  Dec.  Dig. 
<@=»160.] 

2.  FOBGKBT   <9=>7(2)  —  PbOSECUTIOH— OSMiNSlt 

Pen.  Code  1911,  art.  926,  declares  that  one 
who,  without  lawful  authority  and  with  intent 
to  injure  or  defraud,  shall  alter  any  instrument 
in  writing,  in  snch  manner  that  the  alteraticm 
would  increase,  diminish,  discharge,  or  defeat 
any  pecuniary  oblieation,  shall  be  guilty  of 
forgery,  while  artide  933  declares  that  it  is 
forgery  to  make  a  writing  with  intent  to  de- 
fraud or  injure  by  inscribing  on  the  opposite 
side  of  the  paper  a  signature  appearing  as  an 
mdoisement  Articles  924,  926,  929,  and  981, 
respectively,  declare  that  he  is  guilty  of  forgery 
who,  without  lawful  authority  and  with  intent 
to  defraud,  siiall  make  a  false  instrument  in 
writing,  purporting  to  be  the  act  of  another, 
which  will  affect  pecuniary  hability  or  aSect 
property ;  that  the  false  making  or  alfaaradon 
must  be  done  with  intent  to  injure  or  defraud; 
that  the  term  "another"  includes  tbe  govern- 
ment or  a  body  corporate  or  person  or  firm  other 
than  the  writer;  and  that  every  species  of  a 
oonv^ance  or  undertaking  in  writing,  which 
supposes  a  right  Id  the  person  purporting  to 
execute  it,  or  to  dispose  ot  or  cliange  the  char- 
acter of  property,  and  which  could  have  su(dt 
effect  when  genuine,  shall  be  deemed  an  instru- 
ment affecting  property.  By  Rev.  St.  1911, 
arts.  2759-2762,  as  well  as  Act  Mareh  6,  1911 
(Acts  32d  Leg.  c.  26  tVemon's  Sayles'  Ann. 
Uiv.  St.  1914,  arts.  2849a-2849o])  the  county 
superintendent  of  schools  was  empowered  to 
control  and  draw  out  8Cho<d  funds.  Such  officer 
drew  a  check  on  a  bank  holding  school  funds, 
and  falsely  signed  tbe  name  of  the  payee.  Held 
that,  tbe  check  being  an  instrument  affecting 
pecuniary  habUity,  the  false  signing  of  the 
name  of  the  payee  constituted  "forgery." 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  i§  10,  11 ;  Dec.  Dig.  <a=»7(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Another ;   Forgery.] 

3.  FoBGKBY  «=3l2(4)— Offenses— What  Con- 
stitutes. 

In  such  case,  whether  the  check  was  valid 
or  not,  the  county  superintendent  was  guilty  of 
forgery,  as  the  indorsing  of  the  payees  name 
and  negotiation  of  the  check  would  have  affect- 
ed the  payee's  pecuniary  hability. 

[Ed.  Note. — ^For  other  cases,  see  Forgery, 
Cent  Dig.  H  38.  40;   Dec.  Dig.  <8=3l2(4)J 

4.  FORGERT    «=>29(3)— ISmCTMENT— VaUDITIP 

—Innuendo. 

Aji  indictment,  charging  that  accused,  as 
county  superintendent  of  puhlic  schools,  drew 
a  check  and  forged  the  name  of'the  payee,  is  in- 
sufficient, in  the  absence  of  an  innuendo  show- 
ing that  in  drawing  such  check  he  was  acting 


^s^For  other  cases  lea  sama  topic  and  kBT-NVMBBR  in  all  K«r-Ntunber«d  DlsscCs  and  Indaxas 
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in  his  offictal  capacity  aa  county  superintend- 
ent of  public  instruction. 

[Bd.  Note.— For  otiier  cases,  see  ForgeiT, 
Cent  Dig.  {  70;  Dec.  Dig.  (8=»29(3).] 

Appeal  from  District  Gourt,  Johnson  Coon- 
ty;  O.  L.  Locliett,  Judge. 

W.  J.  Carrell  was  convicted  of  forgery,  and 
he  appeals.    Berersed,  and  cause  dismissed. 

D.  W.  Odell,  of  Ft  Worth,  and  OdeU,  John- 
son &  Harrell,  of  Cleburne,  for  appellant.  G. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRBNDEROAST,  P.  J.  Appellant  was 
convicted  of  forgery,  and  his  punishment  fix- 
ed at  2  years  and  6  mouths'  confinement  in 
the  penitentiary. 

In  v4ew  of  the  disposition  we  mal^e  of  the 
case  on  this  appeal,  we  will  not  discuss  nor 
,  pass  uiK>n  the  matters  of  evidence,  or  attack 
on  the  charge  of  the  court,  as  they  are  nei- 
ther necessary  nor  proper  to  its  disposition. 

The  indictment  was  In  two  counts,  each 
alleging  a  forgery  of  the  same  instrument 
We  will  copy  such  portions  of  the  second 
count  only,  which  we  deem  proper  or  neces- 
sary in  passing  upon  its  validity.  After 
the  necessary  preliminary  allegations  in  an 
indictment  this  second  count  avers: 

That  on  or  about  February  23,  1914,  "one  W. 
J.  Carrell,  who  was  then  and  there  the  duly  and 
legally  elected  and  qualified  county  superin- 
tendent of  public  schools  in  and  for  Johnson 
county,  Tex.,  without  lawful  authority  and  with 
intent  to  defraud,  did  then  and  there  willfully 
and  fraudulently  alter  an  instrument  in  writ- 
ing, then  and  there  already  in  existence,  and 
which  had  theretofore  been  made  by  the  said  W. 
J.  Carrell,  county  superintendent  of  public 
schools,  and  which  at  the  time  it  was  so  made 
and  before  it  was  altered  by  the  said  W.  J. 
Carrell  was  to  the  tenor  as  follows: 

"  'Cleburne,  Texas,  Feb.  23, 1914. 

"'The  National  Bank  of  Cleburne  County 
Depository  Please  pay  to  S.  M.  Wilson  or 
bearer  ^^.00  Nine  hundred  &  ninety  four  & 
no/100  Dollars  out  of  the  S  &  Co  Fund  collected 
for  School  IMstrict  No.  Transfers  for  Teaching 
Incidental   expenses.  W.   J.   Carrell 

"  'County  Superintendent  of  Public  Schools' 

—and  the  said  W.  J.  Carrell  did  then  and  there 
alter  the  said  instrument  in  the  manner  follow- 
ing, to  wit:  The  said  W.  J.  Carrell  did  then 
and  there  write  and  indorse  the  name  of  B.  M. 
Wilson  across  the  bacic  of  said  instrument  so 
as  thereby  to  make  said  writing  appear  as  an 
indorsement  of  the  said  instrument  by  the  said 
E.  M.  Wilson,  and  in  such  manner  that  the  said 
false  indorsement  so  made  would,  if  the  same 
were  true,  have  created  a  pecuniary  obligation, 
and  have  transferred  said  instrument,  and  the 
said  instrument  after  the  said  alteration  by  the 
said  W.  J.  Carrell,  as  aforesaid,  thereby  became 
and  tiien  and  there  was  of  the  tenor  following : 

"  'Olebume,  Texas  February  28,  1914. 

'"The  National  Bank  of  Cleburne  County 
Depository  Please  pay  to  B.  M.  Wilson  or  bear- 
er 1994.00  Nine  hundred  &  ninety  four  &  no/100 
Dollars  out  of  the  S  &  Co.  Fund  collected  for 
School  District  No.  Transfers  for  Teaching  In- 
cidental expenses.  W.  J.  Carrell, 

"  'Connty  Superintendent  of  Public  Schools.' 

"Indorsed  across  the  back  of  it:  'E.  M.  Wil- 
son.' 

"That  the  following  part  of  said  instrument: 
'out  of  the  S  &  Co  Fund  collected  for  School 
District  Nok    Transfers  for  Teaching  Incidental 


Expenses,'  meant  out  of  the  state  and  eoontr 
school  fund  apportioned  for  Johnson  eoontr, 
Tex.,  for  the  year  A.  D.  1814,  and  that  the  said 
sum  of  $994.00,  mentioned  in  said  instrument 
was  to  be  paid  to  the  said  E.  M.  Wilson,  payee 
in  said  check,  out  of  said  fnnd  for  transfers." 

Thai  follow  averments,  to  the  effect  that 
the  bank  named  meant  said  bank  in  Clebunie, 
Johnson  county,  Tex.,  and  that' said  bank  had 
been  legally  incorporated  by  virtne  of  the 
laws  of  the  United  States,  and  was  then  en- 
gaged in  the  banking  business  in  Cleburne, 
and  that  it  had  been  duly  selected  depository 
of  the  public  school  funds  thereof,  and  that 
said  bank  bad  accepted  said  office  and  dnly 
executed  the  bond  required  by  law,  which 
band  had  been  duly  accepted  and  approved— 
"and  which  said  bank  had,  previous  to  said  date 
mentioned  in  said  instrument,  received  from  the 
state  of  Texas  the  public  school  funds  belong- 
ing to  the  public  schools  of  Johnson  coun^, 
Tex.,  for  the  year  A.  D.  1914." 

The  appellant  attached  the  validity  of 
this  indictment  and  eadi  coTint  of  it  <mi 
every  conceivable  ground  that  experienced 
and  able  attorneys,  it  looks  like,  could  think 
of  or  imagine.  It  is  wholly  unnecessary  to 
Bped^  all  of  them.  They  all  hinge  around, 
or  are  bottomed  upon,  two  propositions,  in 
substance:  (1)  That  the  said  Instrnment 
was  Illegal  and  v<dd,  and  thei«fore  coald 
not  be  the  sabject  of  forgery ;  (2)  that  there 
was  no  such  office  aa  that  of  ooanty  snperin- 
tendant  of  public  schools  of  Johnson  county, 
but  that  the  office  was  that  of  snperintend- 
eot  of  public  instruction  of  said  ooanty.  It 
is  only  these  two  qoestlcMis  we  will  dlacnss 
and  decide,  aa  the  decision  of  these  embraces 
all  others. 

(1,  2]  In  discussing  the  Yalidlt^  of  any  In- 
dictment the  court  must  neoeesailly  take  the 
allegations  as  tme.  Let  us  first  from  the 
statute,  see  what  forgery  Is,  and  what  instru- 
ments are  the  subject  of  foi^ery,  and  bow 
tbey  can  be  forged.    Article  825,  P.  (X,  is: 

"He  is  also  guilty  of  forgery  who,  without  law- 
ful authority,  and  with  intent  to  injure  or  de- 
fraud, shall  aJter  an  instrument  in  writing,  then 
already  in  existence,  by  whomsoever  made,  in 
snch  manner  that  ue  alteration  would  (if  it 
had  been  legally  made)  have  created,  increaaed, 
diminished,  discharged  or  defeated  any  pecuni- 
ary obligation,  or  would  have  transferred,  or  in 
any  manner  have  affected  any  property  what- 
ever." 

Artide  988  wedflcally  says : 

"It  is  forgery  to  make,  with  intent  to  defraud 
or  injure,  a  written  instrument  *  •  •  by 
writinK  on  the  opposite  side  of  a  paper  so  as  to 
make  the  signature  appear  as  an  indorsement," 

The  indictment  herein  was  based  specially 
on  these  two  articles  in  connection  wltb  the 
others  we  now  mention.  Article  924,  P. 
O.,  is: 

"He  is  guilty  of  forgery  who,  without  lawful 
authority,  and  with  intent  to  inlure  or  defraud, 
shall  make  a  false  instrument  in  writing,  pur- 
porting to  b«  the  act  of  another,  in  such  man- 
ner that  the  false  instrument  so  made  would 
(if  the  same  were  true)  have  created,  increased, 
diminished,  discharged  or  defeated  any  pecun- 
iary ohligatioD,  or  would  have  transferred,  or  in 
any  manner  have  affected  any  property  what- 
ever." 
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Artlde  928  KioTldes  that  the  falae  nmklng 
or  altwatlon  mast  be  done  with  Intent  to 
injure  or  defraud — 

"and  the  injorr  most  be  snch  u  affects  one  pe« 
caniarily,  or  in  relation  to  his  property." 

The  next  article  deOnes  an  "instrnmemt  In 
writintr,"  In  the  iMroadest  and  most  oom- 
prehenslTe  sense  whl<A  language  could  do  as: 

"Erery  writing  parporting  to  make  known 
or  dediue  the  will  or  intention  of  the  party 
whose  act  it  purports  to  be,  whether  the  same 
be  of  recotd  or  under  seal  or  private  signature, 
or  whatever  other  form  it  may  hare." 

Article  029,  In  defining  what  Is  meant  by 
the  act  of  "another,"  enumerates  the  United 
States;  this  state;  every  other  state  or 
territory  of  the  United  States;  all  the  sev- 
eral branches  of  the  government  of  either; 
all  public  or  private  bodies,  politic  and  cor- 
porate ;  all  Courts ;  all  officers,  public  or  pri- 
vate, in  their  official  capacity;  all  ^rtner- 
Bhips  in  professions  or  trades;  anid  then 
concludes: 

"And  all  other  persons,  whether  real  or  flctl- 
tioos,  except  the  person  engaged  in  the  for- 
gery.' 

The  next  article  says  that  pecuniary  obli- 
gation not  only  means  every  instrument  hav- 
ing money  for  Its  object,  but  every  obliga- 
tion, for  the  breach  of  which  a  civil  action 
for  damages  may  be  lawfully  brought  Then 
the  next  article,  In  further  deflnl^on  of 
what  is  meant  by  an  instrument  which  would 
have  transferred  or  in  any  manner  have  af- 
fected property,  says: 

"Bvery  species  of  conveyanee,  or  ondertaldng 
is  writing,  which  supposes  a  right  in  the  person 
parporting  to  execute  it,  to  dispose  of  or  change 
the  character  of  property  of  every  (any)  kind, 
and  which  can  have  such  effect  wnen  genuine. 

It  would  be  difficult,  If  not  impossible,  to 
find  language  more  comprehensive,  and  at  the 
same  time  more  spedfle,  to  define  forgery 
than  is  used  In  our  statute,  and,  if  the  law  be 
properly  enforced,  succeed  In  punishing  the 
forger,  and  thus  protect  the  Innocent  and 
uisuspectlng  from  his  wiles  tn  his  attempted, 
or  consummated,  fraud,  or  injury,  by  his 
forgery.  This  was  the  purpose,  object,  and 
intention  of  the  Legislature  In  the  enact- 
ment and  repeated  re-enactmenta  of  said 
btatute.  It  was  well  and  aptly  said  by  Judge 
Ramsey,  speaking  for  this  court,  in  Forcy  v. 
State,  60  Tex.  Cr.  «.  210,  131  S.  W.  586,  32 
U  R.  A  (N.  S.)   327: 

"In  these  times,  as  we  know,  but  a  small  per 
cent  of  eommercial  transactJons  are  carried  on 
and  completed  in  any  other  form  than  by  note, 
iNwd,  checks,  mders  and  drafts.  Wliile  having 
dne  regard  for  the  safety  of  the  individual  citi- 
■en  who  may  be  prosecuted  for  forgery  of  any  of 
tlie  manifold  iBstroments"  which  would  in  any 
wa;  affect  any  pecuniary  obligation,  or  would 
transfer,  or  in  any  manner  affect  any  propertj 
whatever,  "it  is  essential  that  at  least  some  fair 
regard  shall  be  had  to  the  protection  of  the  great 
bod7  of  oor  people  who  are  interested  in  the 
honesty  and  integrity  of  these  instruments." 

The  langnace  of  the  atatote  to  so  plain, 
dear  and  nnegnivocal  it  needs  no  construo- 
tkm— all  It  needs  to  a  true  and  correct  ap- 


pUcatlMi.  It  sboold  not,  and  canaot  law- 
fnlly,  be  construed  away. 

In  discussing  whether  or  not  said  instm* 
moit  (we  will  herein  call  it  a  "check")  to 
sacb  as  can  be  forged,  we  will  assume  that 
appellant's  official  name  is  averred  therein, 
"County  Superintendent  Of  Public  Instruc- 
tton,"  or  that  proper  innuendo  or  explanatory 
avermotts  are  made  to  the  effect  that  "Coun- 
ty Superintendent  of  Public  Instruction"  was 
meant,  understood,  intended,  eta,  when  and 
where  "County  Superintendent  of  Public 
Scboioto^'  Instead  is  used. 

It  to  proper  to  here  state,  in  a  general  way 
at  least,  how  the  available  school  fund  to 
handled,  and  the  county  superintendent's 
connection  therewith  and  control  over  It. 
The  state  school  board,  on  August  1st  of  eadt 
year,  apportions  the  state  school  fund  for 
the  succeeding  year  to  the  various  counties, 
based  <m  the  scholastic  pt^nlation.  The 
state  superintendent  certifies  thto  to  the 
county  depositaries  (treasurers).  It  to  un- 
necessary to  detail  bow  this  fund  to  collected 
and  finally  reaches  the  county  depository,  ex- 
cept to  say  that  it  is  paid  to  it  monthly 
through  the  comptroUer's,  state  superintend' 
ent's  and  state  treasurer's  departments,  as 
the  taxes  are  collected.  In  addition  to  thto 
fond  from  the  state,  the  county  may  get  a 
fund  direct  from  its  school  lands,  Or  interest 
on  the  proceeds  thereof,  and  from  other 
sources  also.  All  of  It,  however,  reaches  the 
county  depository  during  the  year,  and  to 
held  by  it  to  be  transferred.  Or  paid  out,  In 
maintenance  of  the  county  public  schools, 
and  all  together  It  to  the  state  and  county 
school  fund.  The  county  superintendent's 
powers,  authority,  and  duties  are  prescribed 
by  statute.  To  sum  them  up  generally,  they 
are  what  the  name  Indicates.  He  to  in  truth 
superintendent  of  the  county  public  schools. 
Said  scheoto  are  taught,  managed,  controlled, 
operated,  and  maintained  under  his  super- 
intendence. Not  a  dollar  of  the  money  in  the 
depository  can  be  paid  out,  or  transferred 
therefrom,  wltbtout  hto  action.  Bvery  doUar 
can  be  paid  oat,  or  transferred  therefrom, 
with  hto  proper  action.  The  Indictment  avers 
that  prior  to  the  time  appellant  drew  said 
check,  the  depository  had  received  from  the 
state  said  school  fund  belonging  to  the  pub- 
lic schooto  of  said  county  for  1914,  and  that 
the  check  was  drawn  In  favor  of  said  Wilson 
and  to  be  paid  out  of  said  fund  for  trans- 
fers. Hence  we  will  state  how  said  fund 
can  be  transferred.  It  will  be  unnecessary 
to  state  how  the  fund  can  be  otherwise  paid 
out  or  withdrawn. 

Article  2769,  R.  S.,  authorizes  the  county 
superintendent  to  transfer  the  whole  number 
of  children,  when  less  than  20,  from  one 
district  to  another  In  Iito  county;  and  the 
next  article  authortoes  him  to  transfer  In- 
dividual children,  without  restricting  the 
number,  from  one  district  to  another  In  hto 
ooontgr.   And  by  article  2701  he  to  authorized 
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to  transfer  children  and  their  propoitlon  of 
the  fund  to  another  county.  In  articles  2760, 
2761,  he  Is  given  express  authority  to  also 
transfer  the  child's,  or  children's,  proportion 
of  the  school  fund.  This  auttiorlty  to  also 
transfer  the  fund,  we  think,  would  neces- 
sarily be  Implied,  If  not  expressly  given,  In 
the  case  provided  for  In  article  2759.  It  Is 
true  article  2759  provides  the  transfers  of 
children  should  be  made  before  the  appor- 
tionment Is  made,  and  the  next  articles  pro- 
vide they  shall  not  be  transferred  after 
August  1st,  yet  If  the  children  are  transfer- 
red in  time,  It  does  not  follow  that  the  fond 
may  not  later  be  transferred;  but,  on  the 
contrary,  we  think,  the  fund  may  not  only, 
but  In  fact  should  be,  transferred  later.  If 
not  done  at  the  time  the  child  or  <AUdren 
are  transferred.  It  is  only  In  this  way  that 
the  object.  Intention,  and  purpose  of  the  law 
can  be  carried  'out,  and  the  fund  be  properly 
used  for  the  benefit  of  the  child  or  children 
entitled  thereto.  Again,  article  2762  pro- 
vides for  the  consolidatlcm  of  school  districts 
In  two  or  more  counties,  on  the  County  line, 
and  the  transfer  of  all  the  children  and  their 
fand  from  one  county  to  the  other  In  whldi 
the  principal  school  bnllding  Is  situated. 
And  this  article  also  further  provides  that 
all  children  in  one  district  may  be  transfer- 
red to  another,  upon  such  terms  as  the  trus- 
tees of  the  respective  districts  agree  upon. 
In  case  this  Is  agreed  upon  by  the  trustees, 
the  county  superintendent  would,  of  course, 
make  the  transfer,  both  of  the  children  and 
the  funds.  And  yet,  again,  the  Thirty-Sec- 
ond Legislature,  by  an  act  approved  March 
6,  1911,  p.  34  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  arts.  2849a-2849o)  passed  an  act  which 
was  In  force  in  1914,  providing  for  rural 
high  schools  In  the  county,  to  be  composed 
of  one  or  more  common  school  districts.  The 
"general  management  and  control"  of  the 
schools  were  vested  In  Ave  county  school 
trustees  therein  provided  for,  and  they  were 
made  a  Iwdy  corporate,  but  they  were  ex- 
pressly required  to  make  the  county  superin- 
tendent "their  secretary  and  executive  of- 
ficer." The  provisions  of  this  act  are  some- 
what general,  but  they  clearly  contemplate 
and  embrace  the  transfer  of  both  children 
and  their  proportion  of  the  sdiool  fund,  from 
the  common  school  districts  to  the  rural  high 
school  districts.  Otherwise  the  rural  high 
schools  could  not  have  been  carried  on  at 
all.  And  while  the  county  school  trustees, 
as  a  body  corporate,  under  their  general 
management  and  control  of  the  schools,  prob- 
ably could,  and  should,  order  transfers  of 
children  and  funds,  yet  It  certainly  was  not 
contemplated  that  they  should  themselves.  In- 
dividually or  collectively,  make  the  specific 
transfer  of  the  children  or  their  funds,  but 
clearly  this  would  be  done  upon  their  order 
by  the  county  superintendent,  their  secretary 
and  executive  officer.  This  would  comport 
with  the  method  of  the  transaction  xa  tmsl- 


neea  by  every  other  corporatlcm.  And  said 
act  deavly  contemplated  that  the  business 
of  said  corporate  body  of  trustees  should  be 
executed  by  their  said  executive  officer  as 
county  superintendent,  and  not  otherwise. 

Tbnn  we  have  shown  the  many  ways  and 
contingencies  wherein  and  whereby  the  coun- 
ty suporiatendent  Is  authorized  and  required 
t^  law  to  transfer  the  school  fund  of  his 
county  from  one  district  to  another,  and 
from  his  county  to  another  county,  and  he 
alone  can  do  this.  No  other  person  or  offi- 
cial can.  The  depository  In  this  Instance 
was  a  bank,  and  It  had  already  collected 
and  had  the  fund  on  hand  on  d^osit.  We 
Imow,  as  every  other  per8<m  knows,  that  the 
usual,  if  not  practically  the  exclusive,  way 
to  get  money  on  deposit  In  a  bank  out  of  it 
Is  by  (diecl^  This  is  the  universal  and  daily 
and  hourly  practice,  and  has  always  been  so. 
Then  every  one  would  expect,  and  have  no 
other  idea,  than  that  when  the  county  super- 
intendent went  to  transfer  this  fund,  or  any 
part  of  it,  when  it  had  already  been  collected 
and  on  deposit,  he  would  do  so  by  check,  as 
In  this  Instance,  and  not  otherwise^  And 
doubtless  the  bank  would  have  required  him 
to  have  drawn  a  check,  if  be  had  attempted 
to  make  the  transfer  otherwise.  We,  there- 
foret  think  It  dear  and  certain  and  hold  that 
the  check  in  this  instance,  under  our  forgery 
Statute  could,  in  no  event,  be  held  void  so 
as.  to  prevent  it  from  being  subject  to  forgery. 

[3]  But  suppose  we  are  mistaken  in  hold- 
ing that  the  county  superintendoit  could  le- 
gally have  drawn  said  check  under  all  or 
some  of  the  contingencies  mentioned,  and  It 
should  be  conceded  or  held  that  he  had  no 
power  or  authority  to  draw  It,  and  that  It  be 
conceded  or  held,  as  drawn,  the  depository 
had  no  power  or  authority  to  pay  it,  and 
thereby  transfer  the  fund,  then  the  question 
would  be.  Are  the  averments  in  the  -Indict- 
ment sufDdent  under  our  statute  to  charge 
forgery?  We  will  discuss  the  Indictment 
from  that  standpoint  It  avers  that  appel- 
lant drew  said  check,  and  as  he  first  drew 
It,  it  was  thus  already  In  existence.  He 
"did  then  and  there  write  and  indorse  the 
name  of  E.  M.  Wilson  across  the  back  of  it 
so  as  thereby  to  make  said  writing  appear 
as  an  indorsement  of  it  by  the  said  Wilson, 
and  in  such  manner  that  the  said  false  in- 
dorsement so  made  would,  if  the  same  were 
true,  have  created  a  pecuniary  obligation,  and 
have  transferred  said  check";  it  also,  of 
course,  being  averred  that  appellant  did  this 
willfully  and  fraudulently  and  without  law- 
ful authority  and  with  Intent  to  defraud. 
There  can  be  no  question  whatever  that  if 
Wilson,  a  real  person,  had,  In  fact,  indorsed 
his  name  on  the  back  of  said  check  and.  pro- 
cured the  money  thereon  from  the  Cresson 
Bank,  that  would  have  transferred  the  check 
to  the  Cresson  Bank.  And  if  the  Cresson 
Bank  had  then  presented  said  dieck  to  the 
CQebume  Bank,  the  depository;  and  tliat  bank 
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bad  refused  payment  becanae  appellant  bad 
DO  authority  to  draw  It,  or  It  had  no  author- 
ity to  pay  It  as  drawn,  then  unqnestloaably 
Wilson's  Indorsement  on  said  check  wonld 
hare  aflTected  him  pecuniarily  and  have  cre- 
ated a  legal  pecuniary  obllgatioin  on  his  part 
for  the  repayment  of  •said  amount' to  said 
Cresson  Bank.  And  said  Oresson  Bank,  If 
WUson  had  refused  or  failed  to  repay  said 
check  to  It,  by  reason  of  his  Indorsement, 
could,  without  doubt,  bare  maintained  a  suit 
against  Wilson,  and  recovered  a  Judgment 
against  him  In  a  dvU  action  for  the  amount 
ot  the  check.  All  this  Is  so  evident  and  clear 
and  certain  It  would  be  idle  to  discuss  it 
The  averments  In  the  Indlctmebt  as  drawn, 
so  clearly  and  fully  and  distinctly,  follow  the 
statute,  and  are  tn  such  strict  conformity 
therewith,  no  further  Dlnstratlon  or  applica- 
tion is  necessary.  The  indictment,  even  on 
the  theory  that  the  check  was  drawn  by  ap- 
liellant  without  authority  of  law  and  con- 
trary to  law,  and  that  on  the  same  theory, 
as  drawn,  the  depository  had  no  authority 
In  law  to  pay  it,  and  it  would  have  been 
contrary  to  law  to  have  paid  It,  is  Valid  and 
legal,  because  the  forgery  is  based  entirely 
on  the  forgery  of  Wilson's  name  by  appel- 
lant by  indorsement  on  the  back  of  it  of 
hia  name. 

What  we  decide  Is  no  new  doctrine,  bat  is 
in  strict  accordance  with  our  statute.  Nei- 
ther Is  it  tn  conflict  with  any  of  the  well- 
considered  cases  heretofore  decided  by  this 
court  We  have  failed  to  find  any  ease  exact- 
ly in  point  It  is  true  many  oil  the  cases  lay 
down  the  general  proposition,  in  efTect,  that 
when  an  instrument  is  void  on  its  face.  It  is 
not  the  subject  of  forgery.  They  also  lay 
down  the  correct  prox>ositlon  that  even 
though  void  on  its  face,  it  Is  subject  to  for- 
gery, If  extrinsic  facts  are  alleged  showing 
that  the  holder  might  be  enabled,  by  rea- 
son thereof,  to  defraud  another.  In  all  the 
cases  where  this  first  proposition  is  laid 
do^m  and  stressed  the  forgery  of  the  In- 
strument Itself  solely  was  under  discussion, 
not  a  forged  Indorsement  of  such  an  instru- 
ment Our  statute  makes  the  Indorsement 
of  an  instrument  forgery  under  the  circum- 
stances therein  mentioned,  regardless  of 
whether  the  instrument  itself  is  valid  or 
void.  We  think  it  unnecessary  to  cite  or  dis- 
cuss these  various  cases. 

W  Thla  secimd  ooont  of  the  indictment 
pointedly  avers  that  appellant  was  the  dnly 
and  legally  elected  and  qualified  "County 
Saperlntendent  of  Public  Schools,"  and  as 
such  drew  said  check,  etc.  That  was  not 
his  official  and  legal  name,  but  "County  Sn- 
peiUitend«it  of  Public  Instruction"  was.  He 
bad  drawn  and  signed  the  check  as  "County 
Saperlntendent  of  Public  Schools,"  and  pur- 
ported to  act  In  his  official  capacity.  There 
Is  no  innaendo  or  explanatory  averment 
wliaterer  to  the  ^ect  that  in  drawing  and 


signing  said  cbeck  aa  "Saperlntendent  of 
Public  Schools,"  it  was  maant.  Intended,  nn- 
derstood,  etc.,  that  he  did  so  as  "Superin- 
tendent of  Public  Instruction."  It  Is  by  rea- 
son of  the  fact  that  said  check  was  drawn 
and  signed  In  an  official  capacity  on  another 
official  that  It  enabled  the  payee  as  holder  to 
defraud  another.  Hence,  under  the  author- 
ities and  In  reason,  it  was  necessary  and  es- 
sential to  make  the  Innuendo  or  explanatory 
averments  showing  that  It  was  mean^,  in- 
tended, understood,  etc.,  to  be  his  official  act, 
and  that  In  using  "Schools"  was  meant  etc., 
"Inetraetion,"  and  without  this  the  indict- 
ment is  fatally  defective.  In  17  B5nc.  of  P. 
at  P.  p.  240,  It  Is  said : 

"An  Indictment  or  information  against  a  pub- 
lic officer  must  contain  averments  as  to  the  olS- 
cial  capacity  of  the  defendant,  and  so  charac- 
terize uim  that  U  may  be  seen  that  the  offense 
charged  is  one  denounced  by  statute  •  •  •  as 
an  offense  committed  by  tho  defendant  as  an 
(dficer.  and  not  as  an  offense  denounced  gen- 
erally    (citing  in  the  notes  several  dedsiona). 

See,  alao,  Allison  v.  State,  45  Tex.  Cr.  .R. 
596,  78  S.  W.  1066;  NaiU  v.  State,  69  Tes. 
Cr.  R.  484,  1S»  S.  W.  630,  Ann.  Oao.  1912A, 
1268. 

On  this  ground  alone  will  this  case  be 
revened  and  dismissed. 

We  think  It  unnecessary  to  pass  upon  the 
first  count  It  may  be  sufficient  otherwise 
than  the  same  fatal  defect  we  have  pointed 
oat  In  the  second. 

The  Jndgment  is  reversed,  and  the  cause 
dismissed. 


BURKHAI/TBR  v.  STATE.     (No.  8941.) 

(Court  of  CriibiBal  Appeals  of  Texaa    Feb.  18, 

191Sw    Rehearing  Denied  April  6,  1916.) 

1.  Canasri.!,  Law  «=>419,  420(4)— BviDkircB— 
Hbabsat. 

In  a  trial  for  murder,  .where  a  witness  who, 
with  the  ez-sheriS,  bad  investigated  the  case, 
who  was  asked  no  questions  in  regard  to  such 
matter,  the  statement  of  the  ez-aheriff  that  such 
witness  had  brought  him  a  gun  which  he  had 
found  at  the  house  of  another  and  had  said  it 
was  the  gun  that  killed  deceased,  was  inadmis- 
sible. 

[Ba.  Note. — For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  K  980-^83;  Dec.  Dig.  «s> 
419,  420(4).] 

2.  HoMicinB  (33>2S0  —  Oohviction  —  Soffi- 

OIENOT  or   BVIDKNCE. 

Evidence  in  a  trial  for  homicide  held  suffi- 
cient to  sustain  a  conviction  of  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  515-517;    Dec.  Dig.  <S=>250.] 

3.  Criminal  Law   <g=»770(2),   1173(2)   —  Is- 
suKs— Commission  of  Offknsb  bt  Anotrbb 

— iNSTBUCnONS. 

In  a  trial  for  murder,  where  the  defend- 
ant's testimony  placed  another  in  the  neighbor- 
hood of  the  killing,  who  bad  had  several  lights 
with  the  deceased  and  showed  his  ill  will  to- 
ward the  deceased,  the  refusal  of  defendant's 
specifically  requested  charge  that  if  the  jury  be- 
lieved from  the  evidence,  or  if  they  had  a  rea- 
sonable doubt  whether  such  other  person  or  de- 
fendant killed  deceased,  or  if  the  circumstances 
did  not  exclude  the  idea  that  such  other  person 


Cs»Eor  otbcr  caass  w*  aaske  topic  anA  KEY-NUMBiDK.ln  all  Key-Miml^ersd  DlgasU  iwd  ladaxai 


Digitized  by  LjOOQ  IC 


222 


184  SODTHWBSTBBN  SBPOSTBIt 


fCssx. 


killed  deeeaaed,  they  should  find  defendant  not 
gailty,  wa»  reversible  error;  notwithstanding 
the  negative  presentation  of  such  issue  by  a 
charge  that  ue  circumstances  taken  together 
must  be  of  a  conclusive  nature  tending  to  pro- 
dnce  a  reasonable  and  moral  certainty  that  the 
"accused  and  no  other  person"  committed  the 
offense  charged,  and  that  if  there  was  a  reason- 
able doubt  as  to  whether  defendant  was  present 
when  deceased  was  shot  they  would  give  him 
the  benefit  of  the  doubt  and  acquit, 

[JSa.   Note.— For   other    cases,    see   Criminal 
Law,  Cent  Dig.  {§  1806,  S165;   Dec.  Dig.  «=> 
770(2),  1173(2).] 
4.  Cbiminai,  Law   €=»775©— Hoinon)*— In- 

8TBUCII0NB— AXIBI, 

In  a  trial  for  homidde,  where  defendant  ad- 
mitted that  he  was  within  250  yards  of  the  scene 
of  the  homicide  at  the  time  of  its  commission, 
the  issue  of  an  alibi  should  be  fully  presented 
by  the  charge  and  made  applicable  to  the  evi- 
dmce. 

[E^.  Note.^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1833;  Dec.  Dig.  <S=»775(2).] 
6.  Cbiminai,  Law  «=»407(2),  448(12)— Admis- 

BiON  or  Evidence  —  CoNVKaaATioNS  with 

Dkfknuant. 

It  is  permissible  for  the  state  to  introduce 
conversations  with  the  defendant  while  not  un- 
der arrest  relative  to  the  crime  for  which  he  is 
on  trial  and  ^rove  statements  made  to  him  call- 
ing for  a  denial,  and  that  he  made  no  denial  or 
made  a  qualified  admission,  but  witnesses  should 
not  be  permitted  to  testify  that  "they  told  ap- 
pellant a  great  many  things  damaging  to  him," 
etc 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  899,  900,  902,  949,  968,  970, 
971 ;   Dec.  Dig.  <S=»407(2),  448(12).] 

Appeal  from  District  Conrt,  Nacogdocbies 
County;    L.  D.  Ouinn,  Judge. 

Jolm  Burkhalter  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Woods  &  King,  of  Houston,  and  EOng  & 
Seale,  of  Naoogdoches,  for  appellant  Bee< 
man  Strong,  ot  Nacogdocbes,  and  C  C.  Mo- 
Donald,  AsBt  Atty.  Gen.,  for  the  State. 

HARPER,  J.  AQpellant  was  convicted  of 
tile  murder  of  Tellle  Manning,  and  his  pon- 
islunent  assessed  at  ten  years'  confinement  In 
the  state  penitentiary. 

There  Is  in  the  record  some  26  bills  of  ex- 
ception. We  have  read  and  considered  each 
of  them,  but  as  the  case  will  be  reversed,  we 
do  not  ieem  it  necessary  to  discuss  those 
ttiat,  in  our  opinion,  present  no  error. 

On  the  trial  of  the  case  the  state  caUed 
Miss  Oda  Grace  as  a  witness,  and  she  testi- 
fied that  on  Sunday  preceding  the  homicide 
stie  had  heard  appellant  say  that  if  deceased 
ever  crossed  his  path  he  (appellant)  would 
kill  him.  On.  cross-examination  by  defend- 
ant she  testified  she  was  a  sister  ot  Porter 
Grace;  that  her  brother,  Porter  Grace,  and 
deceased,  Tellle  Manning,  had  had  three  or 
four  fights,  and  they  were  mad  at  each  other, 
and  did  not  like  each  other  at  alL  She  fur- 
ther testified: 

"It  may  be  that  there  at  appellant's  house  on 
the  Sunday  before  Manning  was  killed,  and  at 
the  time  he  said,  if  he  ever  crossed  him  he  would 
kill  him,  that  I  made  the  remark  that  we  were 
afraid  of  Manning,  deceased,  and  if  my  father 


lutd  let  Porter  alone  one  daydowB  in  the  bot- 
tom, lie  would  have  killed  Manning." 

She  further   testified    tliat  shortly   after 
Manning  was  killed  some  offloen  came  to 


her  brother'B  and  looked  at  a  gun  there,  and 
they  were  about  to  lay  this  killing  off  on  Por- 
ter Grace,  her  brothes,  because  he  had  bad 
several  fights  with  Manning,  and  she  then 
told  them  what  aiwellant  had  said  alx>at  kill- 
ing Manning  if  he  ever  orossed  his  path. 

[1]  The  defendant  introdaoed  H.  C.  Rldi, 
who  was  sheriff  of  Naoogdodies  coonty  at 
the  time  Manning  was  killed,  as  a  witness, 
and    Mr.    Rich    testified    that   he    and    Mr. 
Spradley,  who  is  now  sheriff  of  that  county, 
were  investigating  the  killing  of  Manning; 
that  he  (Rich)  was  at  the  home  of  appelant 
and  examined  a  gun  at  appellant's  residence, 
and  in  his  opinion  the  gun  had  not  been  fired 
for  some  time;     He  furthermore  says  that 
Mr.   Spradley  brought  him  a  gun   that   be 
(Spradley)  had  obtained  at  the  residence  of 
Porter  Grace,  and  said,  "This  is  the  gun  that 
killed  Tellle  Manning."    It  is  further  sbown 
that  Porter  Grace  lived  at  Waterman,  and 
worked  In  a  planing  mill  at  that  place ;  that 
deceased  had  gone  to  Waterman  the  morning 
of  the  killing,  and  when  killed  was  return- 
ing home  from  Waterman,  and  in  about  a 
mile  of  that  town.    M988  Grace  testifies  that 
her  brother.  Porter,  was  at  Waterman  that 
day,  so  she  had  been  Informed  by  her  broth- 
er.   Porter  Grace  was  not  called  as  a  wit- 
ness either  by  the  state  or  defendnntT     No 
witness  testifies  as  to  the  whereabouts  of 
Porter  Grace  at  the  time  of  the  killing.    The 
defendant's  testimony  had  placed  him  In  this 
neighborhood.  In  less  than  a  mile  of  the  scene 
of  the  killing ;  that  he  and  deceased  had  had 
several  fights  some  time  prior  to  the  homi- 
cide, and  Just  before  deceased  was  sent   to 
the  epileptic  asylum  at  Abilene — he  having 
Just  returned  from  that  place  on  Sunday  be- 
fore he  was  killed  <m  Tuesday — ^that  a  gun 
was  obtained  at  the  home  of  Porter  Grace, 
which  Mr.  Spradley  said  In  his  opinion  was 
the  gun  used  in  killing  Tellle  Manning.     As 
Mr.  Spradley  was  a  witness  In  the  case,  and 
no  question  asked  him  in  regard  to  the  mat- 
ter, the  testimony  of  ex-sheriff  Rule  as  to 
what  Mir.  Spradley  said  was  inadmissible, 
and  an  objection  to  it  should  have  been  sus- 
tained. 

[2]  No  one  saw  the  shots  fired  that  lEllled 
Manning.  The  case  against  appellant  was 
one  depending  on  circumstantial  eyldence, 
and  we  will  say  here  that  we  do  not  think 
the  Contention  of  appellant  that  It  is  In- 
aufildent  to  sustain  a  conviction  should  be 
sustained.  We  would  not  reverse  the  case 
on  that  ground,  but  we  are  of  the  opinion 
that  when  the  evidence  of  Rev.  Mr.  Martin 
and  Mrs.  Jones  is  considered,  together  with 
the  other  facte  and  drcumstences  In  the  case, 
the  evldeiu»  would  support  the  verdict  of 
the  Jury.  But  the  fact  It  would  do  so  does 
not  alter  the  rule  that  the  case  must  be  te- 
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Tened  If  the  ooort  did  not  «abmlt  all  tlw  to- 
saes  made  by  the  testimony. 

[1]  Tbe  appellant,  when  the  conrt's  charge 
was  presented  to  him,  excepted  to  the 
charge: 

"Becanae  the  coort  nowhere  instracta  the  jury 
in  Ills  main  cfaarse  that  if  they  believe  from  the 
evidence  or  if  they  have  a  reasonable  doubt 
tberefrom  that  Porter  Grace  or  Earnest  Burk- 
halter  killed  dec^aed  or  if  the  drcamstancee 
do  not  exclude  the  idea  that  Porter  Grace  or 
Earnest  Burkhalter  killed  deceased,  then  they 
Tilt  find  the  defendant  not  guilty,  and  defend- 
ant now  requests  that  the  court  give  to  the  jury 
his  special  charge  Ne^  8,  Bobmitting  said  issue." 

In  hts  special  charge  No.  8  he  aftedflcaliy 
reqaested  the  coort  to  submit  that  issue, 
whldi  charge  was  by  the  court  refused.  So 
If  the  issue  was  raised  by  the  evidence  that 
Porter  Grace  may  hare  killed  the  deceased, 
the  faOnre  of  the  court  to  submit  it  Is  raised 
la  a  way  that  we  must  and  should  consider 
it  The  coart  In  his  charge,  in  submitting 
the  law  governing  a  case  depending  on  dr- 
cnmstantlal  evldencev  Instructed  the  Jury 
that: 

"The  drcDfflataneea,  taken  together,  must  be 
of  a  conclusive  nature^  tending  on  the  whole  to 
a  satisfactory  conclusion  and  producing,  in  ef- 
fect, a  reasonable  and  moral  certainty  that  the 
accused  and  no  other  person  committed  the  of- 
fense diarged." 

He  also  Instructed  the  Jury: 

"If  you  have  a  rensonahle  doubt  as  to  whether 
or  not  the  defendant,  John  Buikhalter,  was 
present  at  the  time  and  place  that  Tellie  Man- 
ning was  shot,  if  he  was  shot,  you  will  give  the 
defendant  the  benefit  of  such  doubt  and  ac- 
quit him." 

And  then  gave  the  law  governing  the  pre- 
smnptloQ  of  innocence  and  reasonable  doubt. 

And  if  this  was  an  original  proposition, 
the  writer  would  be  Inclined  to  the  opinion 
that  the  Jniy  conld  not  be  misled  as  to  the 
law  governing  the  case  when  thus  Instmcted ; 
but  It  appears  that  this  indentical  question 
has  t>een  before  this  court,  antf  It  was  held 
such  error  as  to  require  a  reversal  of  the 
case,  to  fall  to  charge  the  Jury  that  If  they 
believe  from  the  evidence  that  Porter  Grace 
may  have  shot  and  killed  the  deceased,  or  If 
they  had  a  reasonable  doubt  about  the  mat- 
ter, to  acquit  api)ellaDt  In  the  case  of 
Wheeler  t.  State,  56  Tex.  C?r.  R.  647,  121  S. 
W.  167,  In  discussing  the  Identical  qnestlon 
here  presented,  the  court  said: 

"The  charge  niK>n  alibi  and  that  upon  circum- 
atantial  eviaence  negatively,  perhaps,  presents 
the  issne&  It  has  been,  as  before  stated,  the 
murersal  rule  in  Texas  to  hold  that  wherever 
a  defensive  matter  is  set  up,  and  supported  by 
facts,  the  accused  is  entitled  to  an  affirmative 
eharte  on  that  defensive  matter.  The  law  ia 
not  satisfied  with  a  negative  presentation,  and 
it  has  been  held  directly  that  where  there  is  evi- 
dence that  another,  or  others,  may  have  commit- 
ted the  crime,  and  not  the  accused,  the  court 
mnat  submit  this  issue  to  the  jury.  Kirby  v. 
State,  40  Tex.  Cr,  B.  617, 98  S.  W.  1030.  For  a 
diacnssion  of  the  matter  generally,  see  Harrison 
V.  State,  47  Tn.  O.  R.  S93,  83  S.  W.  609; 
also  Hart  v.  State,  16  Tex.  App.  204,  49  Am. 
Rep.  188;  Uclnturf  v.  SUte,  20  Tex.  App. 
SSii;  Leonard  v.  Washington  Territory,  2 
Wash.  T.  896.  7  Pao,  878;  Kunde  t.  State,  22 


Tex.  App.  9T,  8  a  W.  825;  Oeffelt  v.  State, 
19  Tex.  App.  436;  Murphy  v.  State,  36  Tex. 
Cr.  R.  24,  36  S.  W.  174 ;  Sawyers  v.  State,  16 
Lea  (Tenn.)  694." 

The  state  Insists  that  In  the  case  of 
Brown  t.  State,  74  Tex.  C5r.  R.  886,  169  S. 
W.  437,  this  court  to  some  extent  modified 
the  rule  as  announced  In  the  Wheeler  Case, 
supra,  but  from  a  reading  of  that  case  we 
do  not  think  It  wUl  bear  any  such  construc- 
tion. In  the  Brown  Case  It  was  pointed  oat 
that  the  testimony  did  not  place  the  other 
Brown  in  such  proximity  to  the  place  where 
the  offense  was  committed  that  be  conld  have 
committed  the  offense,  and  for  that  reason 
no  charge  presenting  that  issue  was  required. 
We  cannot  so  hold  In  this  case.  The  evi- 
dence and  all  the  evidence  places  Porter 
Grace  to  such  proximity  to  the  place  where 
the  offense  was  committed  that  he  could 
have  committed  the  offense.  In  the  Brown 
Case  the  state,  when  the  defendant  sought 
to  raise  the  issue  that  the  other  Brown  might 
have  committed  the  offense,  Introduced  evi~ 
dence  as  to  the  location  of  the  other  Brown 
and  placed  him  in  Comanche  oonnty,  a  long 
ways  from  the  scene  of  the  homicide  in 
Brown  county.  In  this  case  when  the  de- 
fendant sought  to  raise  the  Issue  that 
Porter  Grace  may  have  committed  the  9t- 
fense,  and  by  his  testimony  placed  him  in 
at  least  a  mile  of  the  scene  of  the  homicide, 
the  state  made  no  effort  to  account  for  the 
whereabouts  of  Grace  at  the  time  of  the 
homicide. 

It  seems  to  have  become  a  settled  rule  of 
law  In  this  state,  that  when  the  testimony 
of  a  defendant,  to  addition  to  his  plea  of  not 
guilty,  introduces  evidence  setting  up  a  dis- 
ttoct  defense,  that  such  defense  must  be 
affirmatively  presented  to  the  charge  of  the 
court,  and  a  negative  presentation  of  such 
an  Issue  Is  Insufficient.  Davis  v.  State,  63 
Tex.  Cr.  R.  486,  141  S.  W.  48;  Holt  v.  State 
67  Tex.  Cr.  R.  434,  126  8.  W.  43;  Coleman 
V.  State,  54  Tex.  Cr.  R.  396,  112  S.  W.  1072. 

[4]  The  charge  on  alibi  is  criticised  by 
appellant,  and  a  special  charge  requested  on 
that  issue.  In  a  case  like  this,  one  where  the 
defendant  admits  that  he  was  in  250  yards 
of  the  scene  of  the  homicide  at  the  time  of 
the  commission  thereof.  It  woald  be  better  to 
more  fully  pree^it  that  issue  and  on  another 
trial  make  it  applicable  to  the  evidence  ad- 
duced on  the  trial. 

[5]  While  It  Is  always  permissible  for  the 
state  to  Introduce  conversations  had  with  the 
defendant,  while  not  under  arrest,  relative 
to  the  crime  he  is  on  trial  fot  having  com-  ■ 
mitted,  and  prove  stalsements  made  to  him 
calling  for  a  denial,  and  that  he  made  no 
denial,  or  made  a  qualified  admission,  yet 
witnesses  should  not  be  permitted  to  testify  • 
"they  told  appellant  a  great  many  things 
damaging  to  him,"  etc  The  court  endeav- 
ored to  keep  such  expressions  out,  and  ad- 
mit only  legitimate  testimony  along  this  line, 
but  we  call  attention  to  this  matter  so  that 
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an  another  trial  sadiexpiessionB  as  that 
above  yrtll  not  be  allowed  to  creep  Into  tbe 

record. 

As  before  said,  we  hare  read  each  bill  of 
exception  In  tbe  record,  bat  do  not  deem  It 
necessary  to  discuss  any  of  the  others.  Some 
of  the  matters  complained  of  will  not  occur 
on  another  trial,  and  the  others  present  no 
reversible  error. 

The  judgment  Is  reversed,  and  the  canse 
remanded. 


TAYLOR  V.  STATE.  (No.  4002.) 

(Cionrt  of  Criminal  Appeals  of  Texas.     March 
22.  1916.) 

1.  Cbiminai,  Law  «=»59B(9)— Oontinxtancib— 
■    Absent  WrrNESSM. 

Where  defendant's  wife  would  have  testified 
that  on  tbe  day  of  the  alleged  offense  he  and 
she  spent  the  day  at  the  home  of  another,  and 
defendant  denied  the  commission  of  the  offense, 
a  continaance  to  procure  the  testimony  of  his 
wife,  who  was  ill  with  typhoid  fever,  was  im- 
properly denied ;  It  appearing  that  defendant's 
'  alleged  hosts  testified  that  defendant  spent  a 
different  Sunday  with  them  than  tbe  one  claimed. 
[EM.  Note.— For  other  oases,  see  Criminal 
Law,  Cent  Dig.  f  1323 ;   Dec.  Dig.  <s=>595(9).] 

2.  WiTNK88ES®=>318  —  CoBB0BOKATioN— Ad- 
missibility. 

Where  accused  claimed  that  on  the  day  of 
the  offense  he  was  not  at  home,  and  a  witness 
testi6ed  that  on  such  day,  while  on  his  way  to 
visit  a  neighbor,  he  saw  and  conversed  with 
accused,  the  state  is  not,  the  witness  not  having 
been  impeached,  entitled  to  introduce  evidence 
showing  that  the  witness  did  on  the  day  mention- 
ed visit  the  person  claimed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1084r-1086;   Dec.  Dig.  «=»318.) 

8.  CaiMiNAii  Law  9=9440— Sviokncb—Admib- 

SIBILITT. 

Where  in  a  rape  case  the  parents  of  prose- 
CQtriz  testi£ed  she  Was  bom  one  year  after  their 
marriage,  the  record  of  the  marriage  license, 
being  properly  proven,  is  admissible  to  establish 
the  date  of  the  marriage,  and  show  tbe  age  of 
the  progecutrut. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  1026 ;  Dec.  Dig.  iS=>440.] 

Appeal  from  District  Court,  Guadalupe 
County;  M.  Kennon,  Judge. 

6ns  Taylor  was  convicted  of  rape,  and  he 
appeals.    Reversed  and  remanded. 

,  Greenwood  &  Short,  of  Seguln,  for  appel- 
lant C.  C.  McI>onald,  Asst.  Att7.  Gen.,  for 
tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
rape,  aud  bis  pnnlshment  assessed  at  five 
years'  confinement  In  the  state  penitentiary. 

[1]  The  most  serious  question  In  tbe  caaie 
Is  presented  on  the  application  for  a  continu- 
ance. That  diligence  was  used  Is  unquestion- 
ed. Tbe  subpcena  bad  been  duly  Issued  and 
served,  and  the  affidavit  of  one  doctor  and 
tbe  certificate  of  another  are  attached  to  the 
application,  certifying  that  appellant's  wife 
bad  been  sick  with  typhoid  fever  and  was 
unable  to  attend  court.  The  date  of  tbe  al- 
leged offense  Is  fixed  as  tbe  third  Sunday 


In  May,  1915.  Appellant  on  OAs  trial  swears 
that  on  this  day  he  was  not  at  taonae,  and 
that  be  and  his  wife  spent  that  day  at  the 
home  of  Henry  Neal.  If  be  was  at  the  Neal 
place  on  that  day,  It  would  disprove  the  case 
as  made  by  tbe  state's  witness  Bertha  Du- 
hart.  In  the  application  for  a  continuance 
be  swears  that  his  wife  would  also  testify 
that  they  spent  that  Sunday  at  Henry  Neal's. 
Henry  Neal  and  his  wife  swear  that  they 
did  not  do  so,  but  that  it  was  tbe  first  Sun- 
day in  May  that  appellant  and  his  wUe 
spent  with  them.  He  also  swears  in  tbe  ap- 
plication for  a  continuance  that  bis  wife  will 
testify  £he  was  with  him  each  Sunday  in 
May,  1915.  It  is  thus  seen  there  Is  a  direct 
conflict  In  this  testimony,  and,  if  bis  wife 
bad  been  present,  she  would  have  supported 
bis  testimony. 

Jarvis'  Dale,  upon  whose  place  appellant 
lived  (as  did  tbe  prosecuting  witness),  Jim 
Jones,  a  deputy  sberlfC,  J.  W.  Jones,  J.  A 
Lynch,  R.  ImbofT.  and  J.  C.  White  aU  tes- 
tify that  they  knew  appellant,  and  that  his 
reputatitm  as  a  i>e&ceable,  law-abiding  citi- 
zen is  good.  The  prosecuting  witness  swears 
positively  to  the  act  of  intercourse.  Appel- 
lant Just  as  vehemently  denies  It  No  other 
witness  can  or  does  testify  to  that  tact.  Un- 
der such  circumstances  we  think  appellant 
was  entitled  to  have  bis  wife's  testimony  on 
this  contested  issue,  and  tbe  court  erred  in 
not  granting  a  new  trial,  when  the  material- 
ity of  tbe  wife's  testimony  became  so  mani- 
fest 

[2]  Again,  Henderson  Dubart,  the  father 
of  the  girl,  testified  that  he  passed  the  place 
appellant  was  living  on  tbe  third  Sunday 
in  May,  and  talked  with  appellant.  Appel- 
lant denies  that  be  saw  Henderson  Duhart 
on  that  day,  and  In  this  be  would  be  support- 
ed by  bis  wife.  There  was  no  Impeachment 
of  either  o&  these  witnesses,  but  testimony 
was  admitted  supporting  the  state's  witness. 
Henderson  Dubart  said  when  he  passed  ap- 
pellant's bouse  and  talked  with  him  he  went 
and  spent  the  day  with  Nannie  McKnight 
After  appellant  testified  denying  seeing 
state's  witness  and  talking  with  him  that 
day,  tbe  state  was  permitted  to  call  Nannie 
McKnlght  and  prove  by  her  that  Henderson 
Dubart  and  bis  wife  did  spend  tbe  tlilrd 
Sunday  in  May  with  her.  She  knew  noth- 
ing as  to  the  facts,  bat  was  called  to  prove 
th.  J  fact  as  tending  to  support  Henderson 
Duhart's  testimony.  This  supporting  tes- 
timony should  not  have  been  admitted. 

[3]  Under  the  record  In  this  case  tbe  mar- 
riage license,  If  properly  proven  up,  is  ad- 
missible, as'  Henderson  Duhart  and  bis  wife 
fixed  tbe  age  oi:  the  girl  by  the  fact  that  she 
was  born  one  year  from  the  date  of  their 
marriage.  Then  any  proper  evidence  show- 
ing tbe  date  of  tbe  marriage  would  be  ad- 
missible as  affecting  the  age  of  the  girl. 
However,    tbe   record    should    be   properly 
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proven  vfi  befcnre  beins  Introduced  In  evl- 
deuce. 

The  otber  bills  In  our  oi>lnion  present  no 
error. 

The  judsijiient  ia  reversed,  and  tbe  cause 
remanded. 

DAVIDSON.  J.,  absent. 


CANTBELL  ▼.  STATE.    (No.  399a) 

(Coart  of  Criminal  Appeals  of  Texas.    March 
22,  1916.) 

Cbhonai.  Law  «=»1005,  lioa— STATBMEin;  of 
Facts— Bills  or  Exception— TntB  fob  Fn.- 

INO. 

Where  appellant  from  a  conviction  of  mis- 
demeanor did  not  file  his  statement  of  facts 
oDtil  85  days  after  adjournment  of  the  countv 
court  for  the  term  at  which  he  was  convicted, 
and  the  bills  of  exception  did  not  show  when 
they  were  filed,  but  merely  that  they  were  ap- 
proved by  the  jndge  within  the  time  by  law  in 
which  they  could  have  been  legally  filed,  the 
■tate's  motion  to  BtriJke  the  statement  and  bills. 
mnst  be  sustained. 

{Ed,  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  $  2847;  Dec.  Dig.  «s>10e5, 
1102.] 

Appeal  from  Bell  County  Court;  W.  S. 
Sbipp,  Judge. 

Cotton  Cantxell  was  convicted  of  misde- 
meanor, and  he  ai^teals.  On  motion  to  strike 
the  statement  of  facta  and  bills  of  exception 
from  the  transcript.    Motion  sustained. 

C  G.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HABPESt,  J.  This  is  a  mlsdemeanM  con- 
viction. Tbe  term  of  court  at  whicb  appe- 
lant was  convicted  adjourned  November  30, 
1915.  Tbe  statement  of  facts  contained  in 
tbe  record  was  not  approved  until  January 
3d,  and,  after  b^ng  approved  on  tbat  date, 
was  not  filed  until  February  IB,  1916 — some 
85  days  after  the  adjoumment  of  county 
court  for  tbe  term.  Tbe  bills  of  exception 
contained  In  tbe  record  do  not  show  when 
filed  wltb  tbe  derk  of  tbe  county  court,  but 
tbe  date  of  approval  by  the  Judge  shows 
they  were  approved  within  the  time  allowed 
by  law  In  which  they  could  be  legally  filed. 
Therefore  the  motion  of  the  Assistant  Attor- 
ney General  to  strike  the  statement  of  facts 
and  blUs  of  exception  from  the  transcript 
must  be  sustained.  De  Friend  v.  State,  153 
&  W.  881 :   Durham  v.  State,  155  S.  W.  222. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  absent. 


LBOKABD  T.  STATE.    (No.  4000.) 

(Court  of  Oriminal  Appeals  of  Texas,     March 

22,  1916;) 

Caufxif  AX.  Law  «=»94B(2)— Nkw  Tbiait-Evi- 
OKjffTMr — SurnoiKSCT. 

Where,  after  conviction  on  unsatisfactory 
evidence  for  theft  of  a  hog,  the  accused  attach- 
ed to  his  motion  for  new  trial  affidavits  of  three 


pefsons  that  they  had,  subsequent  to  the  trial, 
seen  the  hog  alleged  to  have  been  killed  and  tak- 
en by  accused  in  the  river  bottom,  where  it  was 
allowed  to  run,  refusal  of  new  trial  was  error. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2324r-2327;  Dec.  Dig.  «=» 
946<2).] 

Appeal  from  District  Court,  Angelina 
County;   L  D.  Gulnn,  Judge. 

Loss  Leonard  was  convicted  of  tbeft  of  a 
hog,  and  from  an  order  denying  new  trial, 
he  appeals.    Reversed  and  remanded. 

I.  D.  Fairdtlld,  of  Lufkin,  and  W.  J.  Town- 
send,  Jr.,  of  Jacksonville,  for  appellant.  C. 
C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPEB,  J.  Appellant  was  convicted  oit 
theft  of  a  hog,  and  his  punishment  assessed 
at  two  years'  omflnement  in  tbe  state  peni- 
tentiary. 

The  state's  case,  as  testified  to  by  its  wit- 
nesses, is  that  J.  £.  Lee  owned  scHue  hoga 
that  run  at  large  in  the  Necfaes  river  bottom, 
one  of  tbe  hogs  being  a  black-listed  sow,  the 
list  consisting  of  a  white  streak  covering  its 
left  hind  toot  and  extending  up  over  the 
thigh  and  to  near  the  center  of  the  back.  He 
says  bis  hogs  were  marked  over  square  and 
two  underblts  in  ri^t  ear,  and  a  crop  and 
underblt  in  the  left  ear.  Mr.  Lee  says  he 
had  seen  this  hog  In  tbe  bottom  frequently 
prior  to  the  alleged  theft,  but  had  been  un- 
able to  find  her  since  that  time.  Allen  Ash- 
worth  testified  that  he,  amiellant,  and  Bert 
Lester  went  hog  hunting,  appellant  claiming 
to  own  hogs  la  the  bottom ;  that  they  looked 
at  several  droves  of  hogs,  finally  coming  to 
tbe  drove  In  which  was  the  sow  that  was 
killed,  Ashwortta  shooting  the  bog  at  the  re- 
quest of  appelant  The  hog  was  cleaned. 
Its  head  cut  off,  and  when  appellant  cut  the 
head  off  Ashworth  says  he  told  appellant  "It 
was  a  penitentiary  offense  to  cut  the  bog's 
head  oft  after  sundown  in  the  woods";  that 
this  was  his  understanding  of  the  law.  Ap- 
peUant  replied,  "If  there  is  ever  going  to  be 
any  question  about  It,  I  had  Just  better  cut 
the  ears  off  to  show  it  1b  my  hog,"  and  ap- 
pellant did  cut  the  ears  off  and  put  them  In 
his  pocket  Ashworth  says  tbe  sow  they 
killed  was  a  black  sow  with  one  white  foot, 
the  white  extending  up  over  her  thigh ;  that 
he  did  not  notice  the  mark.  This  is  the  proof 
relied  on  to  show  tbat  the  hog  killed  was  the 
hog  of  J.  E.  Lee. 

Ai^>ellant  introduced  testimony  that  he 
owned  a  number  of  hogs  that  also  ran  in  the 
bottom,  and  that  he  owned  one  "listed"  virtu- 
ally the  same  as  the  hog  testified  to  by  J.  E. 
Lee;  that  bis  hogs  were  marked  crop  and 
split  in  right  ear  and  two  underblts  in  left. 
Bert  Lester  testified  that  the  hog  killed  was 
in  the  mark  of  appellant,  and  not  in  the  mark 
of  Lee.  Ibe  ears  that  appellant  claimed  he 
cut  off  the  hog  killed  were  introduced  in  evi- 
dence, and  Mr.  Lee  testified,  "If  these  ears 
came  off  the  bog  killed  by  defendant,  it  was 
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not  my  hag;"  that  the  mark  was  not  hla 
mark.  Aiid  It  seems  to  be  proven-  beyond 
question  tlrnt  the  ears  introduced  In  evidence 
were  In  appellant's  mark,  and  it  is  also 
shown  beyond  question  that  appellant  owned 
hogs  that  ran  In  the  bottom.  To  say  the  least 
of  it,  the  evidence  Is  very  unsatisfactory  to 
show  that  the  hog  killed  was  the  bog  of  Mr. 
Lee,  from  whom  It  is  alleged  the  hog  killed 
was  stolen.  All  the  evidence  on  this  point  Is 
that  Ashworth  says  they  killed  a  black  sow 
with  some  white  spots,  the  white  extending 
up  on  the  side.  Liee  says  he  lost  a  sow  about 
this  time  of  this  general  description,  and  he 
had  not  been  able  to  find  It  since  that  time, 
and  that  his  hog  was  In  a  certain  mark ;  no 
witness  testifying  that  the  hog  killed  was  in 
that  mark.  On  the  contrary,  Bert  Lester, 
who  was  present  whm  the  sow  was  killed, 
says  the  hog  vras  not  In  Lee's  mark,  tnit  ta 
appellant's  mark,  and  ai^ellant  so  testifies. 
In  addition  to  this,  all  the  witnesses  say  ap- 
pellant cut  the  ears  off  under  the  circum- 
stances hereinbefore  recited,  and  these  ears, 
according  to  his  testimony,  are  produced  In 
court,  and  Mr.  Lee  says,  if  these  are  the  ears 
cut  off  the  hog  kUled.  it  Is  not  his  hog.  With 
the  evidence  In  this  unsatisfactory  condition 
as  to  the  ownership  of  Lee  of  the  hog  killed, 
to  the  motion  for  a  new  trial  appellant  at- 
taches the  affidavit  of  W.  H.  Orager,  V.  I. 
Stringer,  and  Artie  Cramer,  who  swear  that 
since  the  trial  and  conviction  of  appellant 
they  went  to  the  Nechee  river  bottom  to 
search  for  the  hog  of  Mr.  Lee,  and  that  some 
two  miles  below  the  accustomed  range  they 
found  the  hog  of  Mr.  Lee  alive,  wltJi  another 
hog  belonging  to  him;  that  "they  saw  the 
sow  Mr.  Lee  claims  to  have  lost  on  last  Sat- 
urday (after  the  trial  of  appellant),  and  the 
sow  was  in  the  mark  of  Mir.  Lee ;  that  she 
had  one  white  foot  and  the  white  streak  ex- 
tended over  her  hip  up  on  her  back."  Under 
such  circumstances  we  are  of  the  opinion  a 
new  trial  should  have  been  granted.  This 
testimony  may  not  be  true,  but,  if  not,  these 
three  witnesses  committed  perjury;  but, 
there  being  no  evidence  that  they  did  not 
see  this  sow  alive  since  the  conviction  of  ap- 
pellant, we  are  of  the  opinion  the  court  erred 
In  not  granting  a  new  trial  on  this  newly 
discovered  testimony.  Crockett  v.  State,  14 
Tex.  App.  229. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent 


SIMMONS  V.  STATE.    (No.  3998.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

15,  1910.     Rehearing  Denied  April 

6,  1916.) 

1.  GanaRAi.  Law  «=s>406(4]i— Sbcrxot  of  Pbo- 

CBBniNOS— EVIDBNOE  OF  OBAND  JUKOR. 

The  admissioii  of  a  grand  juror's  testimony 
as  to  what  the  accused  testified  to  before  the 
frrand  jury  when  subpoaiaed  and  required  to  an- 


swer, without  being  informed  of  her  privilege,  is 
etroneoos. 

[Ed.  Note.— For  other  caaes,  see  Crimiiuil 
I>aw,  Cent.  Dig.  K  920-827;  Dec.  Dig.  *=»406 
(4).] 

2.  Adultery    «=»7— INDICTMI:Nl^'-StWFICIBB- 

Cy— SURPLnSAQB. 

In  charging  the  crime  of  adultery,  the  in- 
dictment need  not  allege  the  name  of  the  ac- 
cused's spouse,  and,  if  alleged,  it  may  be  treat- 
ed as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent.  Dig.  §§  12-16;   Dec.  Dig.  <S=97.] 

3.  AnuLTBBT  ®=s>10— Mabsiaox  or  Accused— 

PHEStrKPTIONS. 

The  state  need  not  prove  that  the  alleged 
adulterer's  spouse  was  actually  living  at  the 
time  of  the  offense  charged,  but  from  proof  that 
he  was  alive  within  one  year  prior  thereto,  the 
rebuttable  presumption  that  he  still  Uved  arise*. 
[Ed.  Note.— For  other  casea,  see  Adultery, 
Cent  Dig.  {  19;  Dec.  Dig.  «=>10.] 

Appeal  from  Ellis  County  Court;  W.  M. 
Tldwell,  Judge. 

Lizzie  Simmons  was  convicted  of  adultery, 
and  she  appeals.    Reversed. 

W.  H.  Feara  and  J.  C.  Lumpkins,  both  of 
Waxahachle,  for  appellant  Tom  Whipple, 
Co.  Atty.,  of  Waxahachle,  and  C.  C.  McDon- 
ald, Asst  Atty.  G^n.,  for  the  State. 

PRENDBRGAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  for  adultery,  with  the  low- 
est fine  assessed. 

[1]  Appellant's  bill  of  exceptions  No.  3,  In 
substance  and  In  effect,  shows  that,  while  the 
grand  Jury  was  investigating  this  case,  they 
had    appellant   brought    before    them    on    a 
subpoena.    They  administered  to  her  the  oath 
required  by  law,  and  at  the  time  explained 
to  her  the  nature  of  that  oaUi,  and  told  her 
that  she  had  to  tell  the  truth  to  whatever 
question  that  was  asked  her,  and,  If  she  did 
not  tell  the  truth,  they  would  send  her  to 
the  i)enltentlary.     They  did   not   warn   her 
that  she  had  the  right  to  testify  or  not  as  to 
anything  that  would  implicate  her  In  the  of- 
fense   They  then  asked  her  whether  she  was 
a  married  woman,  and  she  thereupon  answer- 
ed that  she  was,  and  told  to  whom  and  when 
she  was  married.   Immediately  upon  the  close 
of  her  testimony,  they  delivered  her  to  tbe 
constable,   the   officer   who   had   summoned 
and  brought  her  before  them,  vrith  instruc- 
tions to  lock  her  up  in  Jail,  whl<^  was  done. 
Soon  afterwards  the  grand  Jury  returned  the 
indictment  in  this  case  against  her.    On  this 
trial,   they  Introduced   the   foreman   of   the 
grand  Jury  and  permitted  him,  over  her  ob- 
jections, to  testify  what  she  had  testified  be- 
fore the  grand  Jury.     The  admission  of  the 
grand  Juror's  testimony  was  clearly  errone- 
ous, and  must  result  In  the  reversal  of  the 
Judgment.     Wood  v.  State,  22  Texas  App. 
431,  8  S.  W.  336;    Gilder  v.  State,  35  Ttex. 
Cr.  R.  860,  83  S.  W.  867;  Callovray  v.  State. 
55  Tex.  Cr.  B.  262,  116  S.  W.  675;    Fry  v. 
State,  68  Tex.  Cr.  R.  160,  124  S.  W.  920.     It 
Is  unnecessary  to  dte  other  cases. 
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[2]  In  the  offense  of  adaltery.  It  la  unnecea- 
saiy  for  the  Indictment  to  allege  the  name 
of  the  person  to  whom  an  accused  is  married. 
Bren,  If  alleged,  it  may  be  treated  as  sur- 
plusage. Bodkins  T.  State,  172  S.  W.  216; 
Goodwin  V.  SUte,  70  Tex.  Cr.  R.  aOO.  158  S. 
W.  274.  However,  it  would  be  better  not  to 
allege  the  name  of  the  hasband  or  wifb  to 
whom  an  accused  is  married. 

[]]  When  prefer  evidence  that  one  or  the 
other  of  the  parties  to  the  offense  of  adultery 
is  married  as  alleged,  it  would  not  be  neces- 
sary for  the  state  to  prove  that  the  hnsband 
or  wife,  by  positive  proof,  was  actually  liv- 
ing at  the  time  of  the  alleged  offense,  es- 
pecially when  proof  is  made  that  the  husband 
or  wife,  as  the  case  may  be,  was  living  with- 
in a  year  prior  thereto.  Both  the  presump- 
tion In  law  and  in  fact  would  be  that  the  par- 
ty was  still  living,  unless  other  proof  was 
introdnced  to  show  the  death  of  the  party 
before  the  offense  was  committed. 

It  is  unnecessary  to  discuss  any  of  the 
other  questions  raised,  for  the  error  in  ad- 
mitting the  testimony  of  the  foreman  of  the 
sntnd  Jury  will  cause  the  reversal  of  this 
case. 


STATE  V.  GALVESTON,  H.  &  S.  \.  RY.  CO.* 

(No.  5533.) 

(Coort   of    Civil    Appeals    of    Texas.      Austin. 

Jan.  26)  1916.    Rehearing  Denied 

March  1,  1916.) 

L  Railboads  «=»226  —  Aocovuodationb  fob 
WnriB  AND  COLOBED  Passengebb  —  Pbn- 
ALTT. 

Rev.  S&  1911,  art  6746,  requires  carriers  of 
pasaengers  to  pn^de  separate  ooacbcs  or  com- 
partments for  white  and  negro  passengers,  equal 
in  all  points  of  comfort  and  convenience.  Ar- 
ticle 6y48  reqnires  the  s^arate  compartments 
to  be  lettered  indicating  the  race  for  which  each 
'f  set  apart.  Article  6749  provides  the  penalty 
for  noncompliance.  Article  6750  proyldes  an  ex- 
ception that  railroad  companies  may  haul  sleep- 
inic  cars,  dining  or  caf6  cars,  or  chair  cars  to 
Ije'uard  exclusively  by  either  white  or  negro  pas- 
sengers separately,  but  not  jointly.  Article 
1753  reqnires  conductors  to  refuse  admittance 
or  rj<H:t  passengers  not  entitled  to  ride  under  the 
above  provisions.  Held  that,  if  the  carrier  fur- 
Disb<>s  tlie  accommodations  required,  no  penalty 
can  be  recovered  from  it,  although  the  passenger 
■•r  coriiuntor  may  be  subject  to  penalty  for  rid- 
ine  or  permitting  one  to  ride  in  the  wrong  car. 
rKd.  Note. — ^Por  other  cases,  see  Railroads, 
•""ent.  Dig.  f  740;  Dec  Dig.  «=j226.] 

2.  Rahsoadb  €=»254<6)— Opbbaxion— Aooom- 

M0DAIIOK8— PBNAiTT — BUBDKN    OF       PBOOF. 

In  an  action  to  recover  the  penalty  under 
fach  statutes,  the  burden  is  on  the  state  to  show 
:hat  the  reqmted  aocommodationa  were  not  pro- 
vided. 

[Gd.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  |  772;  Dec.  Dig.  <S=2i54(6).] 

3.  Raixboads  €x=3264(6)— Opebation— Accom- 

HODATIONB — PeNAITT— EVIDEJS^CB. 

Evidence  that  white  and  negro  passengers 
occDpied  together  a  particular  PuUman  coach 
is  insnfficient  to  show  that  other  coaches  prop- 
erly marked  and  fitted,  as  required  hy  such  stat- 
•;tfs,  were  not  provided. 

[Ed.  Note. — ^For  other  cases,   see  Railroads, 
Cfnt.  Dig.  I  772:   Dec. Dig.  «=s>254(6).] 


\4.  COMMEBCE  9=362  —  Cabkiaok  or  Passkr- 
qebs—Negboks— Accommodations. 
Neither  the  railroad  nor  the  conductor  has, 
under  such  statutes,  the  right  to  compel  an  in- 
terstate negro  passenger  to  leave  the  coach  In 
which  be  was  riding  and  go  into  another,  though 
equal  in  point  of  comfort  and  convenience. 

[Bid.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  81 ;    Dec  Dig.  «=>62.] 

5.  RArLBOADS  iS=>254(6)—Opebation— Accom- 
modations— Penalty— BCBDBN  of  Pboof. 

Under  such  statutes.  If  it  be  conceded  that 
they  apply  to  Pullman  coaches,  the  burden  is 
on  the  state  to  show  that  no  other  Pullman 
coaches  in  the  train  were  equipped  as  prescribed, 
in  the  absence  of  which  showing  no  penalty 
could  be  recovered. 

[ISd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  772;  Dec.  Dig.  <S=254(6).] 

6.  Raiiaoads  ^=s>;K4(6)— Operation— Accom- 
modations—Penalty— Bubden  OF  Pboof. 

In  an  action  for  the  penalty  under  sud. 
statutes,  the  fact  that  the  railroad  proved  prop- 
er accommodations  in  day  coaches  and  made  no 
proof  as  to  the  condition  of  accommodations  in 
Pullmans  is  insuBicient  to  shift  to  it  the  burden 
of  proving  compliance  as  to  Pullman  coaches. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  t  T72;  Dec  Dig.  <8=>254(6).] 

7.  Raiusoads  9=9226— Opbbation— Accommo- 
dations—Penalty. 

Under  such  statutes,  if  the  train  contained 
Pullman  coaches  properly  marked  and  fitted,  the 
fact  that  a  negro  was  permitted  to  ride  in  a 
Pullman  not  so  marked  or  equipped  would  not 
entitle  the  state  to  recover  the  penalty  from  the 
railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  740;  Dec.  Dig.  9=s>226.1 

Appeal  from  District  Court,  Travis  Coun- 
ty ;   Geo.  Calhoun,  Judge. 

Action  by  the  State  of  Texas  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company.  Judgment  for  defendant,  and 
the  State  appeals.    Affirmed. 

B.  F.  Looney,  Atty.  Genu,  and  liUtber 
Nickels,  Asst  Atty.  Gen.,  for  the  State.  H. 
M.  Garwood,  J.  H.  TalUchet,  and  Baker, 
Botts,  Parker  &  Garwood,  all  of  Houston,  toe 
appellee. 

K£!Y,  C.  J.  In  this  case  there  was  a  non- 
jury trial,  and  the  Judge  filed  the  following 
conclusions  of  fact: 

"(1)  It  was  admitted  upon  the  trial  and  in 
the  answer  of  the  defendant,  and  the  court  con- 
eludes  as  a  fact,  that  the  defendant  was  a  rail- 
way corporation  organized  and  existing  undet 
the  laws  of  the  state  of  Texas  at  the  time  refer- 
red to  in  the  petition;  that  it  owned,  controlled, 
and  operated  a  line  of  railway  extending  from 
the  Rio  Grande  river  west  of  the  city  of  El 
Paso,  through  the  cities  of  EI  Paso  and  San  An- 
tonio to  Houston,  Tex.;  that  on  said  date  it 
operated  passenger  trains  over  said  line  between 
the  places  aforesaid;  and  that  on  said  date  it 
operated  its  passenger  train  No.  lOLwhich  was 
equipped  with  passenger  coaches.  The  defend- 
ant also  admitted,  and  the  court  concludes  as  a 
fact,  that  said  train  No.  10  also  carried  Pullman 
sleeping  cars,  and  that  a  negro  or  neffroes  rode 
in  said  Pullman  tourist  car  No.  3197  from  a 
point  ontside  of  the  state  of  Texas  to  San  An- 
tonio, Tex. 

"(2)  The  court  concludes  from  the  evidence 
that  the  negro  passengers  in  said  Pullman  tour- 
ist car  No.  3197  consisted  of  a  woman  and  three 
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cfaQdren,  wlio  took  paasage  from  San  Frandaco, 
OJ.,  and  a  man,  who  took  passage  from  Los 
Angeles,  Cal.,  said  passengers  oaring  both  sleep- 
ing car  and  railway  transportation  from  said 
points  into  and  through  the  state  of  Texas,  and 
to  points  in  other  states  beyond  the  state  of 
Texas 

"(8)'  That  said  train  Na  10  was  a  through  in- 
terstate train,  moving  in  continnous  transit  from 
San  Francisco,  Cal.,  through  the  states  of  Cali- 
fornia, Arizona,  New  Mexico,  Texas,  and  Louis- 
iana to  the  city  of  New  Orleans,  La.,  over  the 
railway  line  of  the  Southern  Pacific  Railway 
Company  to  the  Rio  Orande  at  a  point  about 
four  miles  west  of  the  city  of  El  Paso,  and  over 
the  line  of  the  Oalveston,  Harrisburg  ft  San 
Antonio  Railway  Company  from  said  Rio 
Grande  river  to  Houston,  Tex.,  and  over  the  line 
of  the  Texas  &  New  Orleans  Railway  Company 
to  the  Texas  state  line,  and  over  the  line  of  the 
Loruisiana  Western  Railway  Company  to  La- 
fayette, La.,  and  thence  over  the  line  of  Mor- 
gan's Louisiana  &  Texas  Railway  &  Stenmship 
Company  to  New  Orleans,  T^iS.,  and  that  said 
PiiUman  tourist  sleeper  No.  3197,  in  which  snid 
colored  passengers  were  transported  from  San 
Francisco  and  Los  Angeles,  respectively,  was  a 
through  interstate  sleeping  car,  moving  in  said 
train  from  Snn  Francisco,  Cal.,  ove^  said  rail- 
way lines  to  New  Orleans,  La. 

"(4)  That  there  were  no  separate  compart-' 
ments  for  the  white  and  colored  races  in  said 
sleeping  car. 

"(5)  That  defendant's  said  train  No.  10  from 
the  Rio  Grande  river  to  San  Antonio  was  pro- 
vided with  coaches  which  were  divided  into  sepa- 
rate compartments  for  the  white  and  colored 
rnces,  other  than  said  Pullman  tourist  car  No. 
3197." 

In  addition  to  the  facts  found  by  tbe  court, 
It  was  alleged  by  the  plaintiff  and  admitted 
by  the  defendants  that  there  were  several 
other  sleeping  cars  In  the  train  referred  t(\ 
but  the  evidence  fails  to  show  whether  or  not 
any  of  the  other  sleeping  cars  were  set  apart 
and  marked  for  tbe  different  races.  It  was 
also  shown  that  the  Pullman  company  had  Its 
own  conductor  in  charge  of  the  Pullman 
coaches,  who  collected  the  fares  for  that  com- 
pany from  passengers  riding  in  sleeping 
coaches,  and  who  did  not  collect  any  fares  for 
the  railroad  company.  In  fact,  the  testimony 
indicates  a  rimllar  state  of  facts  to  those  In- 
volved in  Commonwealth  v.  Railway  Co.,  141 
Ky.  502,  133  S.  W.  1168,  82  L.  R  A.  (N.  S.) 
801,  which  will  hereafter  be  referred  tOw 

Opinion. 

[1]  The  state  brought  this  suit  to  recover 
penalties  prescribed  by  the  act  of  1907,  now 
incorporated  In  the  Revised  Statutes  of  1911 
from  articles  6746  to  6763,  inclusive;  and 
from  a  Judgment  in  fftvor  of  the  defendant 
railway  company,  tbe  state  has  appealed. 
The  law  referred  to  was  enacted  for  the  pur- 
pose of  requiring  commcm  carriers  of  passen- 
gers In  this  state  to  provide  separate  coaches 
or  compartmoits  for  the  accommodation  of 
white  and  negro  passengers,  equal  In  all 
points  of  comfort  and  convenience.  It  pre- 
scribes a  penalty  against  the  carrier,  recov- 
erable by  the  state ;  for  a  failure  of  the  car- 
rier to  provide  such  separate  coaches  or  com- 
partments malces  it  the  duty  of  the  conductor 
to  enforce  the  provisions  of  the  statute,  and 
fixes  a  penalty  against  him  for  knowingly 


failing  to  do  so,  as  w^  as  a  penalty  against 
any  passenger  riding  In  any  coaCh  or  com- 
partment not  designated  for  bU  raoe^  after 
having  been  fori>idd«i  to  do  ao  by  tbe  con- 
ductor. Tlie  latter  provisions  prcocribtog 
penalties  against  ccmductors  and  passengers 
for  breaching  the  statute  are  incoriwrated  In 
the  Penal  Code,  and  not  in  the  Revised  Stat- 
utes. Tbe  statute  does  not  assess  a  pecuniary 
penalty  against  the  carrier  for  failing  to  com- 
pel members  of  each  race  to  ride  in  ooacbes 
or  compartments  provided  for  such  race,  but 
tbe  only  p«aalty  prescribed  against  tbe  car- 
rier Is  for  a  failure  to  famish  separate  coach- 
es and  compartments.  If  the  carrier  famish- 
es the  accommodations  referred  to,  so  that  the 
races  may  be  separated,  no  i)enalty  can  be  re- 
covered from  it,  although  a  passenger  may 
subject  himself  to  a  penalty  by  riding  where 
be  Is  not  entitled  to,  and  the  ccmductor  may 
also  be  subject  to  a  penalty  for  permitting 
him  to  do  so. 

[2,  3]  It  requires  no  citation  of  authorities 
to  support  the  pr(9oelti(m  that,  whenever  tbe 
governm^it  se^s  to  recover  a  penalty  for  tbe 
violation  of  a  statute,  tbe  proof  must  show 
with  a  reasonable  degree  of  certainty  that 
the  statute  has  been  violated  by  the  defend- 
ant from  whom  the  penalty  is  sought  to  be 
recovered.  So  in  this  case  the  burden  rested 
upon  the  state  to  show  that  on  the  occasion 
referred  to  tbe  defendant,  while  operating 
the  train  in  question  within  tbe  borders  of 
this  state,  failed  to  provide  separate  coaches 
or  compartments  for  tbe  accommodatim  of 
the  white  and  negro  passengers,  equal  in  all 
points  of  c(»nfort  and  cmtvenience.  The  rec- 
ord fails  to  show  a  discharge  at  that  burden. 
The  proof  that  white  and  negro  imssengers 
occupied  together  a  particular  Pullman  coach 
was  not  sufficient  to  show  that  tbe  other  sleep- 
ing coaches  in  the  train  were  not  so  arranged 
and  marked  and  designated  as  to  provide  sep- 
arate accommodatlcms  of  equal  comfort  and 
convenience  for  each  of  tbe  two  races. 

[4]  It  Is  contended  by  counsel  for  tbe  rail- 
way company,  not  denied  by  oounsd  for  tbe 
state,  and  seems  to  be  held  by  the  weight  of 
authority  that  statutes  providing  for  the  sep- 
aration of  tbe  two  races  have  no  application  , 
to  tbe  rights  of  Interstate  passengers;    and 
therefore  it  wonld  seem  that  on  tbe  occasion 
in  question  neither  the  defendant  nor  the  j 
conductor  in  charge  of  its  train  liad  any  right 
to  compel  the  colored  passengers  to  leave  ; 
the  coach  in  which  they  were  riding  and  go  I 
into  another,  even  thoagh  eqoal  In  point  of 
comfort  and  convenience.    Ball  v.  De  Culr,  i 
95  U.  a  485,  24  L.  Ed.  547;   McOabe  v.  Rail-  { 
way,  186  Fed.  966,  109  C.  O.  A.  110;  Thomp-  i 
kins  V.  M.,  K.  &  T.  Ry.,  211  Fed.  891,  12S  C 
O.  A.  1,  62  L.  R.  A.  (N.  SO  791 :    State  ex  ' 
rel.  Abbott  v.  Hicks,  44  La.  Ann.  770,   11 
South.  74 ;  Hart  V.  State,  100  Md.  695,  60  Atl. 
457;  Anderson  t.  Lu  &  N.  By.  (a  O.)  62  Fed. 
46. 

[S,  6]  Bat,  if  It  be  asioaded  tbat  the  defend* 
ant's  conductor  bad  such  authority,  bis  fau> 
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are  to  ezezdae  It  might  subject  him  to  a  pen- 
alty, but  would  not  render  the  defendant  lia- 
ble. So,  If  it  be  cmiceded  that  the  statate 
under  consldeiatlon  was  intended  to  apply  to 
PnlUnan  coaches,  then  in  order  for  the  state 
to  recover  a'  penalty  it  should  have  been 
shown  that  the  other  Pullman  coaches  in  the 
train  referred  to  were  not  equipped  in  the 
manner  prescribed  by  the  statute.  If  the 
Pullman  and  day  coaches  were  so  eaulpped, 
tben  no  penalty  could  be  recovered  from  the 
defendant  company.  The  defendant,  without 
making  any  proof  concerning  the  other  coach- 
es, showed  that  the  day  coaches  were  equip- 
ped in  the  manner  prescribed  by  the  statute ; 
but  in  this  proceeding  to  recover  a  penalty 
we  do  not  f6el  authorized,  from  the  fact  that 
it  made  that  proof  and  made  no  proof  as  to 
the  condition  of  the  other  sleeping  cars,  to 
infer  that  the  latter  were  not  so  equipped. 
Tbe  burden  rested  upon  the  state  to  make 
that  proof,  and  we  do  not  feel  justified  in 
holding  that  that  burden  was  shifted  to  the 
defendants  to  show  compliance  with  the  stat- 
nte  in  reference  to  such  other  coaches. 

[7]  If  on  the  occasion  here  Involved  the 
train  contained  other  Pullman  cars  equi];9ed, 
designated,  and  marked  as  required  by  the 
statute  sufficient  to  accommodate  the  public, 
then  the  fact  that  Pullman  car  No.  3197  was 
not  so  equipped,  designated,  and  marked 
would  not  render  the  defendant  liable  for 
the  statutory  penalty,  even  if  It  did  not  have 
the  right  to  ignore  the  statute  as  to  Inter- 
state traffic,  as  held  by  some  of  the  cases  cited 
above.    But  there  Is  another  feature  of  this 


In  Ck>mmonwealth  v.  Illinc4s  Cent.  Ry.  Co., 
141  Ky.  502,  133  S.  W.  116S,  32  L.  B.  A.  (N. 
S.)  801,  the  Supreme  Court  of  Kentucky  In 
conatnUng  a  statute  quite  similar  to  ours, 
made  the  following  rulings: 

"A  Pullman  sleeping  car  controlled  whollj  by 
•ervant*  of  tiie  Pullman  Company,  and  the  fares 
in  which  were  exclusively  received  by  tliat  com- 
pany, where  it  does  not  appear  that  the  car- 
rier was  paid  anything  by  the  Pullman  Com- 
pany for  handling  the  deeper,  the  only  benefit  it 
presumably  derived  therefor  being  the  induce- 
ment for  an  increased  travel,  was  not  operated 
l>y  the  carrier  to  whom  it  was  delivered  for 
transportation  within  Koitucky  Statutes,  I  795 
(RoskII's  St.  S  5343),  and  the  carrier,  not  being 
required  to  famish  sleeping  cars  under  the  act, 
was  not  liable  thereunder  for  hauling  the  sleep- 
er which  contained  no  separate  compartments 
for  white  and  colored  passengers  or  for  failure 
to  require  a  colored  passenger  therein  to  enter 
the  compartment  of  the  separate  day  coach  set 
aside  for  his  race,  where  he  had  provided  hint- 
self  before  readiing  tlie  state  with  a  ticket  en- 
titling lilm  to  ride  in  the  sleeper,  and  was  a 
passenger  thereof  when  the  sleeper  was  attach- 
ed to  uie  carrier's  train,  and  also  held  a  ticket 
entitling  iiim  to  be  carried  through  tbe  state  up- 
on tbe  carrier's  train  to  wliich  the  sleeper  was 
attached.  The  carrier,  having  fumisned  day 
coaches  with  the  prescribed  separate  compart- 
ments for  tlie  white  and  colored  races,  and  hav- 
ing properly  lat>decl  them,  even  if  it  were  the 
daty  of  the  conductor  of  the  train  to  require  tbe 
colored  person  to  leave  the  sleeper  and  take  the 
colored  compartment  in  the  day  coach,  would  not 
be  Hable  under  KeatoAy  Sututea,  {  795  (Rus- 


sell's St  I  6348),  for  his  failure  to  do  so:  audi 

failure  being  an  offense  of  the  conductor. 

The  Instant  case  Is  quite  similar  to  the  one 
dealt  with  by  the  Kentucky  court;  and,  If  It 
were  necessary  to  so  decide  In  order  to  sup- 
port the  judgment,  we  are  strongly  inclined 
to  the  view  that  our  statute  Should  be  given 
the  same  construction,  and  that  it  should  be 
held  upon  a  similar  state  of  facts,  as  was  held 
in  that  case,  that  the  railroad  company  was 
not  operating  the  Pullman  sleeping  car  with- 
in the  purview  of  the  statute.  In  this  case 
whether  or  not  the  penalty  could  be  recovered 
from  tbe  Pullman  Company  is  not  involved, 
and  we  express  no  opinion  upon  It 

After  due  consideration  of  tbe  case,  in  tbe 
light  of  able  briefs  tiled  by  counsel  represent- 
ifig  the  respective  parties,  our  conclusion  is 
that  the  trial  court  rendered  the  proper  judg- 
ment, which  should  be  affirmed ;  and  it  Is  so 
ordered. 

Affirmed. 


INTERNATIONAL  &  G.  N.  RT.  CO.  v. 
VOOBL.    (No.  5664.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Jan.  19,  1916.     Rehearing  Denied 

March  1,  1916.) 

1.  Railboadb  <=»407— Injubibb  to  Aniuals 
Nbab  Tracks— Rbpaibs. 

While  a  railroad  company  is  not  liable 
for  damages  oocasioned  by  animals  becoming 
frightened  from  the  repairs  l)eing  made  at  a 
cattle  guard  alongside  a  public  road,  it  is  liable 
when  its  servants,  notwithstanding  the  animals 
showed  fright,  continued  to  push  a  hand  car 
towards  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1402,  1403;  Dec.  Dig.  <8=407.] 

2.  Raiiaoadb  €=»446(12)— IjHtTBiEs  to  Ani- 
UAXS  Nkab  Tkacks— Actions— Jubt  Qdss- 

TIOK. 

In  an  acti<m  for  injuries  to  horses  being 
driven  along  a  road,  whidi  were  hurt  in  crossing 
a  cattle  guard,  the  question  whether  the  owner 
was  guilty  of  contributory  negligence  in  driving 
tliem  loose  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1639;    Dec.  Dig.  <S=»446(12).] 

3.  Appkai.  and  Ebbob  «=9l003  —  Review  — 
Vebwct. 

On  appeal  a  verdict  cannot  be  disturbed  be- 
cause against  the  greater  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  393S-3943 ;  Dec.  Dig.  «s> 
1003.] 

4.  Tbiai.  «»261(3)  — Inbtbuotiors  — Puead- 

ING. 

Wliere  contributory  negligence  of  plaintiff 
was  not  pleaded,  the  matter  should  not  be  sub- 
mitted in  the  dbarga, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  590;    Dec.  Dig.  «=>251(S).] 

5v  Apfeax  and  Ebbob  <8=>1068(5)— Habulebb 
Ebbob— Instbdctions — Refusal. 

Where  it  was  claimed  that  plaintifTB  horses, 
which  were  being  driven  along  a  road  near  a 
railroad  crossing,  were  frightened  by  employ&i 
of  the  company^  and,  running  across  a  cattle 
guard,  received  injuries,  and  under  the  instruc- 
tions the  jury  could  not  have  found  against  de- 
fendant unless  its  employes  were  near  the  road 
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pushing  a  hand  car,  the  refusal  of  a  charge  that 
if  defendant's  employes  were  not  near  the  road 
there  could  be  no  recovery  was  not  error. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4230;  Dec.  Dig.'  «=» 
1068(6).] 

6.  Railboads  ®=»438(4)  —  Injtibies  to  Ani- 
VALs  ON  Tracks— PuBADiwG — Sttfticienct. 

Where  the  petition  alleged  that  a  railroad 
company's  employes  were  operating  a  hand  car 
near  a  crossing,  that  from  tiie  point  where  they 
were  working  they  might,  by  the  exercise  of  rea- 
sonable care,  have  seen  plaintiFs  horses  ap- 
proaching the  crossing,  and  that,  though  the 
horses  took  fright,  they  continned  to  push  the 
car  towards  them,  it  raised  the  issue  of  discov- 
ered peril, 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent   Dig.   g  1562;    Dec.   EHg.  «=3439(4).] 

7.  Railroads  «=»446(8)  —  lujtmns  to  Ani- 
UALB    ON    Tbacks   '-•   Dkvxoiivb   Gatixjb 

GUABD. 

As  a  railroad  company  is  bound,  under  Rev. 
St  1911,  arts.  e50ft-6600,  to  erect  proper  cattle 
guards,  the  question  whether  cattle  guards  over 
which  plaintiffs  horses  passed  were  sufficient  to 
turn  animals,  it  being  contended  that  the  horses 
were  frightened  and  ran  upon  the  cattle  guard, 
the  first  one  getting  past  and  the  others  not  do- 
ing so,  was  properly  submitted  to  the  jury. 

[Ed.  Note. — B\)r  other  cases,  see  Railroads, 
Cent  Dig.  g  1635;   Dec.  Kg.  (S=»446(8).] 

8.  Railboads  <S=>440— Injobt  to  Animals— 
Pboop— Vabiawob. 

Where  the  petition  averred  that  plalntifPs 
horses  being  driven  down  the  road  were  fright- 
ened by  the  operation  of  a  hand  car,  proof  that 
the  car  was  technically  a  push  car  which  was 
being  shoved  by  the  railroad  company's  servants 
does  not  constitute  a  variance. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  g§  1670-1574 ;    Dec.  Mg.  <S=>440.] 

9.  Appeal  and  Ebbob  iS=>742(4)  —  Assign - 
MENTS  OF  Ebbob— Statement. 

Under  an  assignment  complaining  that  in 
an  action  for  injuries  to  horses  wmch  took 
fright  and  ran  over  a  cattle  guard  the  court  er- 
red in  admitting  evidence  as  to  the  operation 
of  a  railroad  push  car  in  the  vicinity,  a  stnte- 
ment  concerning  evidence  showing  that  tlie 
railroad  company's  employes  were  making  some 
noise  working  on  the  cattle  guard  is  not  germane 
to  the  assignment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000;  Dec.  Dig.  e=»742(4).] 

Appeal  from  District  Court,  Comal  Coim- 
ty;   Franlt  F.  Roberts,  Judge. 

Action  by  Albert  Vogel  against  the  Inter- 
national &  Great  Northern  Railway  Compa- 
ny. From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Fisher  &  Fisher  and  Robt.  I*  Thompson, 
all  of  Austin,  for  appellant.  Henne  &  Fuclis, 
of  New  Braunfels,  for  appellee. 

JENKINS,  J.  Appellee  was  the  owner  of 
some  horses  that  were  not  broken  to  bamess 
or  the  saddle,  but  otherwhse  were  not  wild. 
He  sent  them  in  the  care  of  two  negroes  to 
water,  one  of  the  negroes  was  riding  and  was 
leading  a  mare  which  the  other  horses  fol- 
lowed, and  the  other  negro  was  In  the  rear 
driving  them.  The  road  In  which  the  horses 
were  crossed  the  track  of  appellant's  railway. 
Appellant's  employ^  were  repairing  a  cattle 


guard  oa  the  south  side  of  the  road.  In  pass- 
ing this  place  the  horses  became  frightened 
and  ran  across  the  cattle  guard  on  the  north 
side  of  the  road  and  were  Injured  by  spikes 
In  the  rails  of  the  cattle  guard.  The  grounds 
of  negligence  alleged  were  the  improper  cMi- 
dltion  of  the  cattle  guard  and  that  a^tel- 
lant's  'employes  by  pushing  a  hand  car  to- 
wards the  horses,  frightened  them,  and  that 
they  continued  to  push  said  car  after  they 
discovered  the  presence  of  the  horses,  and 
that  they  had  become  frightened. 

[1]  Appellant's  first  proposition  under  its 
first  assignment  of  error  is  that  the  court 
erred  in  refusing  to  peremptorily  instruct  a 
verdict  for  appellant,  because  there  was  no 
evidence  that  its  employes  engaged  In  re- 
pairing the  cattle  guard  alongside  a  public 
road  were  doing  so  in  an  unusual  and  ex- 
traordinary manner,  or  that  they  were  mak- 
ing any  unusual  or  extraordinary  noise  while 
doing  BO.  It  Is  not  alleged  that  the  injury 
occurred  by  reason  of  any  unusual  noise  be- 
ing made  in  repairing  the  road,  but  by  rea- 
son of  the  horses  becoming  frightened  at  the 
operation  of  a  hand  car.  It  is  true  that  a 
railroad  company  has  a  legal  right  to  repair 
its  roadbed,  and  that  It  Is  not  liable  for  dam- 
ages occasioned  by  animals  becoming  fright- 
ened thereby,  when  the  same  is  done  in  the 
usual  and  ordinary  manner,  unless  the  em- 
ployes knew,  or  had  reasonable  grounds  for 
believing  that  their  acts  would  have  such  ef- 
fect Pasture  Ca  v.  Railway  Co.,  41  S.  W. 
190;  Railway  Co.  v.  Graham,  46  Tex.  Qv. 
App.  98, 101  S.  W.  847.  Appellee  alleged  that 
the  fact  that  the  horses  had  become  frighten- 
ed was  discovered  by  appellant's  employes, 
notwithstanding  which  they  continued  to 
push  the  hand  car  towards  the  horses.  The 
evidence  was  sufficient  to  require  this  issue 
to  be  submitted  to  the  Jury ;  hence  the  court 
did  not  err  in  refusing  to  peremptorily  in-  ' 
struct  a  verdict  for  appellant.  i 

[2]  Appellant  submits  the  further  proposl-  i 
tion  under  its  first  assignment  of  error  tbat 
the  court  should  have  instructed  a  verdict 
for  it,  because  the  evidence  shows  that  the 
animals  were  Injured  by  reason  of  their  "be- 
coming wild  and  unmanageable  throned 
fright  or  excitement";  and  also  that  it  was 
contributory  negligence  on  the  part  of  appel- 
lee to  have  such  animals  driven  along  the 
road.  The  allegation  of  ai^>ellee  is  that  such 
animals  became  "wild  and  unmanageable 
through  fright  <m  account  of  the  negligent 
acts  of  appellant."  The  evidence  is  not  such 
as  tbat  we  can  say,  as  a  matter  of  law,  that 
it  was  negligence  in  appellee  to  have  said 
horses  driven  along  said  road  in  the  manner 
in  which  he  did.  On  the  contrary,  the  evi- 
dence shows,  as  is  necessarily  Implied  from 
the  finding  of  the  Jury,  that  appellee  was  not 
negligent  In  this  regard.  The  second  assign- 
ment of  error  also  relates  to  the  refusal  of 
the  court  to  peremptorily  instruct  a  verdict 
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for  appellant,  and  ia  overruled  for  tbe  rea- 
<»DS  above  stated. 

[3]  The  third  awrignment  Is  that  the  court 
erred  In  refusing  to  grant  a  new  trial,  be- 
cause the  verdict  Is  against  tbe  "greater  pre- 
ponderance of  the  evidence."  If  this  la  true 
It  affords  no  ground  for  reversal  by  this 
court. 

The  fourth  assignment  is  that  tbe  court 
shoald  have  granted  a  new  trial  because: 

"There  was  no  evidence  from,  which  the  Jury 
could  infer  that  plaintiff's  horses  were  caused  to 
be  frisbtened  and  thereby  sustain  Injury  bs  the 
proximate  result  of  the  presence  and  negligent 
operation  of  a  hand  car ;  but,  on  tbe  contrary, 
the  evidence  indisputably  shows  that  if  plain- 
tiFs  horses  sustained  any  damage,  the  same  was 
directly  and  proximately  due  to  their  fixed  pro- 
pensities and  not  to  any  acts  attributable  to 
the  defendant" 

What  we  have  said  in  a  previous  portion  of 
this  opinion  disposes  of  this  assignment 

[41  The  fifth  assignment  of  error  is  as  to 
the  refusal  of  tbe  court  to  submit  a  request- 
ed charge  on  contributory  negligence.  C!on- 
tributory  negligence  was  not  pleaded  by  ap- 
pellant Tbe  only  negligence  on  the  part  of 
appellee  suggested  by  the  evidence  is  In  ap- 
pellee's servants  driving  tbe  horses  back  over 
the  cattle  guard. 

[t]  The  court,  at  the  instance  of  appellant, 
gave  the  following  special  charge: 

"In  this  case  yon  are  charged  that  if  from  the 
eridence  you  find  that  plaintiff's  employes  drove 
or  caused  to  be  driven  plaintiff's  horses  across 
the  cattle  guard,  and  saca  acts,  if  any,  produced 
injnries  from  which  said  horses  or  some  of  them 
died  as  the  direct  and  proximate  result,  you  will 
retam  a  verdict  for  defendant  regardless  of 
^Tery  other  issue  which  may  be  submitted  to 
jron." 

The  sixth  assignment  of  error  is  as  to  the 
refusal  of  tbe  court  to  give  special  charge 
No.  10,  as  follows: 

"In  this  case  you  are  charged  that  if  from  the 
eTidrnce  you  find  that  defendant's  servants  and 
emptoyte  were  not  i^ifesent  at  or  near  the  cross- 
ing at  the  time  plauitiff's  horses  came  thereon, 
jou  will  return  a  verdict  for  defendant  re- 
E&rdless  of  every  other  issue  that  may  be  sub- 
mitted to  you." 

Appellant's  testimony  was  to  the  effect 
that  its  employes  had  left  the  cattle  guard 
and  were  some  500  yards  distant  therefrom 
Then  the  horses  ran  across  the  same.  TJn- 
der  the  charge  of  tbe  court  the  Jury  could 
not  have  found  for  appellee  without  finding 
that  this  was  not  true,  but  that  appellant's 
employes  did  as  alleged,  and  they  could  not 
hare  done  so  without  being  at  or  near  the 
cattle  guard.  Hence  we  overrule  said  assig^n- 
ment 

[I]  The  seventh,  eighth,  and  ninth  assign- 
meats  of  error  relate  to  tbe  issue  of  discover- 
ed perlL  Appellee  alleged  that  appellant's 
onploy^s — 

"were  operating  a  band  car  on  the  south  side  of 
the  crossing,  aiid  that  defendant's  servants  from 
tbe  point  where  they  were  working  and  pushing 
Hid  car,  as  alleged  above,  could  see,  and  by  the 
He  of  reasonable  care  could  bare  seen  and  ac- 
tually did  see,  the  horses  of  plaintiff  as  they 
were  approacMng  said  crossing." 


Tke  testimony  upon  tbe  part  of  appellee 
sustains  this  allegation ;  and  the  charge  of 
the  court  having  fairly  submitted  this  Issue 
to  the  Jury,  the  assignments  above  referred  to 
are  overruled.  Itallway  Go.  v.  Belew,  22  Tex. 
Civ.  App.  264,  64  S.  W.  1079;  Railway  Co.  v. 
Beard,  42  Tex.  (Mv.  App.  427,  93  S.  W.  532 ; 
J<Anson  V.  Railway  Co.,  46  Tex.  Civ,  App. 
146,  100  S.  W.  206. 

The  tenth  assignment  is  based  upon  the 
proposition  that  there  was  no  evidence  rais- 
ing tbe  issue  of  discovered  peril  which,  as 
above  stated.  Is  not  sustained  by  the  record. 

[7]  The  eleventh  assignment  of  error  com- 
plains of  the  action  of  the  court  In  giving 
special  instruction  No.  1,  to  the  effect  that  if 
"the  cattle  guard  over  which  said  horses  did 
run  was  defective,  or  was  so  constructed  that 
it  would  not  turn  horses  and  cattle  of  ordi- 
nary disposition  and  docility,"  etc.  Tbe  evi- 
dence shows  that  the  cattle  guard  had  spikes 
down  the  center,  but  that  upon  each  side 
there  was  a  space  without  spikes,  wide 
enough  for  a  horse  to  cross  without  injury. 
The  evidence  indicates  that  the  first  horse  to 
cross  did  so  without  injury,  but  ttwt  others 
attempting  to  follow  crowdeid  each  other  and 
were  forced  upon  the  spikes.  The  statute  re- 
quires railroad  companies  to  erect  proper 
cattle  guards,  and  failure  to  do  so  renders  a 
railroad  company  liable  for  all  injuries  ap- 
proximately caused  by  such  failure.  Arts. 
6606-6600,  Rev.  Stat;  Salne  v.  Railway  Co., 
85  S.  W.  487.  It  was  proper  under  the  al- 
legations and  evidence  in  this  case  to  sub- 
mit to  the  Jury  the  issue  as  to  whether  or 
not  the  cattle  guard  was  properly  construct- 
ed, and,  if  not,  whether  the  failure  to  so 
construct  the  same  was  the  proximate  cause 
of  the  injury. 

[I]  Appellant  insists  that  the  evidence  is 
insufficient  in  this  case  to  require  the  sub- 
mission of  the  Issue  as  to  tbe  horses  being 
frightened  by  the  operation  of  a  "band  car," 
for  the  reason  that  the  evidence  shows  that 
the  car  being  operated  by  appellant's  em- 
ployes was  a  push  car.  Technically  speak- 
ing, a  push  car  and  a  hand  car  are  different 
cars.  If  this  had  been  a  suit  upon  a  con- ' 
tract  to  furnish  a  hand  car,  and  the  evi- 
dence had  shown  that  a  push  car  had  been 
furnished,  the  variance  would  have  been 
fatal ;  but  we  do  not  think  in  a  case  of  this 
kind  the  technical  definitions  "hand  car"  or 
"push  car"  are  material.  The  object  of 
pleading  is  to  notify  the  opposite  party  of  the 
facts  expected  to  be  proven.  In  this  connec- 
tion It  is  evident  that  testimony  would  be 
offered  to  show  that  a  car  was  being  op- 
erated by  band  near  the  cattle  guard  in 
such  a  manner  as  to  frighten  appellee's 
horses.  The  evidence  shows  that  this  was  in 
fact  a  "push  car,"  and  was  being  pushed 
along  the  track  by  appellant's  employes.  It 
was  in  one  sense  a  hand  car,  in  that  it  was 
operated  by  hand,  and  we  do  not  think  that 
appellant  could  have  been  misled  by  the  al- 
legatl<m  that  it  was  a  hand  cai. 
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[I]  The  statement  nnder  appellanf  b  thir- 
teenth asBlgnment  ot  error  Is  a  copy  of  the 
bill  of  exception  as  to  the  teBtimony  showing 
that  the  appellant's  employte  were  making 
some  noise  In  working  on  the  cattle  guard. 
The  assignment  is: 

"The  court  erred  in  admitting  over  the  ob- 
jections and  exceptions  of  defendant  evidence 
as  to  the  operation  and  moyement  of  a  push  car 
at  or  in  the  vicinity  where  plaintiff's  horses 
are  alleged  to  have  taken  fright." 

The  statement  has  no  application  to  the  as- 
signment. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


QUANAH,  A.  A  P.  RT.  CO.  r.  WARREN. 

(No.  911.) 

(Ooort  of  Oivil  Appeals  of  Texas.     Amarilla 

Jan.  26,  1916.    Rehearing  Denied 

Mard>  1, 1916.) 

1.  OabBISBS   «=>20(6)    —   DiBOBIKIRATIOH    OS 

Delay  in  Tbanspobtation  —  Statutobt 

Pbovisions— "Unjust  DisoannNATXoH." 
Rev.  St  1911,  art.  6670,  subd.  1,  provides 
that  it  shall  be  an  unjust  discrimination  for  any 
rsUroad  to  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  person,  company, 
etc.  Subdivision  2lprovideB  that  every  railroad 
company  which  shall,  under  such  regtuations  as 
may  be  prescribed  by  the  railroad  commission- 
ers, fail  or  refuge  to  transport  and  deliver  with- 
out delay  or  discrimination  any  passengers,  ton- 
nage, or  cars  destined  to  any  point  on  or  over  the 
line  of  any  connecting  railivad  shall  be  guilty  of 
unjust  discrimination.  Article  6671  provides 
that  any  railroad  doing  or  permitting  anything 
thereby  prohibited  or  declared  unlawful,  or 
omitting  any  act  therein  required  to  be  done, 
shall  be  liable  for  the  damages  sustained,  and, 
in  case  of  extortion  or  discrimination,  for  a 
penalty  of  not  less  than  S126.  Held,  that  if  no 
regulations  are  adopted  by  the  Railroad  Gom- 
nusalon,  tbe  penalty  for  failure  to  deliver 
freight  to  a  connectmg  carrier  without  dela^ 
nevertheless  accrues,  but  is  governed  by  subdi- 
vision 1  and  not  by  subdivision  2. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  I  41;    Dec.  Dig.  <S=>20(e). 

For  otiier  definitions,  see  Words  and  Phrases, 
S^rst  and  Second  Series,  Unjust  Discrimina- 
tion.] 

,2.  Cabbixbs  «=>20(6)  —  DisoannnATioN  ob 

DELAT    IK    TBAN8P0BTATI0W    —    STATOTWHT 

Pbovisions— "Delay." 

As  used  In  Rev.  St  1911,  arts.  6670  and 
6671,  relative  to  the  failure  or  refusal  of  any 
railroad  company  to  deliver  without  delay, 
freight  destined  to  a  point  on  the  line  of  any 
connecting  railroad,  "delay"  means  discrimina- 
tion; and,  where  delay  is  shown,  a  party  is  en- 
titled to  recover  the  statutory  penalty. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  41;  Dec.  Dig.  «=»20(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Delay.] 

8.  Cabbibbs  «=»2(Xe)— Penalties  fob  Viola- 
tion OF  Statute— RiOHT  to  Recoveb. 
Where  plaintiff,  xuing  a  carrier  for  damages 
and  a  penalty,  alleged  that  the  carrier's  refusal 
to  deliver  a  shipment  to  a  connecting  carrier 
without  delay  was  in  violation  of  Rev.  St  l9ll, 
art  6670,  and  in  further  violation  of  an  order 
of  the  Railroad  Commission,  regulating  the 
transportation,  delivery,  and  interchanging  of 
freight,  the  regulation  of  the  Railroad  Commis- 


sion constitnted  an  essential  dement  of  the  re- 
covery; and,  where  the  Commission's  older  or 
regulation  was  not  shown,  a  judgmoit  for  plain- 
tiff was  unwarranted. 

[Ed.    Note.— For    other   cases,   see    Oarrieia 
Cent  Dig.  t  41;   Dec.  Dig.  «»20(6).] 

4.  Cabbiebs  4=9186(3)— Thbouoh  SHiPMSim 

— EVIDEKOB. 

Rev.  St  1911,  art  731.  provides  that  com- 
mon carriers  over  whose  lines  any  frdght  re- 
ceived by  either  of  such  carriers  for  throng 
shipment  on  a  contract  for  thiou^  carriage, 
recognized,  acquiesced  in,  or  acted  upon  hj 
them,  shall  be  considered  connecting  lines,  and 
deemed  and  held  the  agents  of  each  other,  and 
deemed  to  be  under  a  contract  with  each  other 
and  with  the  shipper  for  the  through  transporta- 
tion of  the  property.  Eeld,  that  a  receipt  is- 
sued by  a  carrier,  acknowledging  the  receipt  ot 
goods  subject  to  the  conditions  of  a  bill  of  lad- 
uig  and  disclosing  that  the  bill  of  lading  was  is- 
sued at  the  initial  station  of  shipment,  and  that 
the  destination  of  the  i;oods  was  a  point  on  the 
lines  of  a  connecting  railroad,  did  not  tend  to 
show  that  the  shipment  was  a  through  shipment 
[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  SI  848-850;   Dec  Dig.  «=>185(3).l 

5.  Cabbiebs  9=>174— PEBFOBaiANCE  of  Cor- 

TKAOT   of  TBARSPOBTATION   —   (30NNECTINO 

Cabbiebs. 

In  the  absence  of  a  special  contract  or 
course  of  business  to  the  contrary,  an  initial  car- 
rier, or  an  intermediate  connecting  carrier,  is 
bound  only  to  safely  cany  and  deliver  the  ship- 
ment to  the  next  carrier. 

[Ed.    Note. — ^For   other   cases,    see    Gartien, 
Cent  Dig.  H  747-76S;  I>ec.  Dig.  «s»174.] 

6    OABHtEBS    •3>185(3)— THBOOaH    SHIPlfBinS 
— BTIDERai. 

Under  Rev.  St  1911,  art  731,  relative  to 
the  liability  of  connecting  carriers  in  case  of  a 
through  shipment  there  must  be  something  more 
tlian  tlie  mere  receipt  and  transportation  ot 
goods  or  property  to  show  a  contract  for  through 
shipment 

[Ed.    Note. — For    other   cases,    see    Carrier^ 
Cient  Dig.  U  848-SSO;  Dec  Dig.  «=>185(3).] 

7.  ClASBIXBS    4=»2(K6)    —    DiBCBIlfllTATION    OB 

Delay  in  Tbanspobtation  —  Statutobt 

Pbovibions. 

Under  Rev.  St  1911.  arts.  6670,  6671,  a 
carrier,  delaying  or  refusing  to  deliver  a  ship- 
ment, destined  to  a  point  on  the  line  of  a  con- 
necting carrier,  to  such  connecting  carrier,  is 
liable  for  the  damages  sustained  and  the  statu- 
tory penalty,  though  the  shipment  la  not  onder  a 
contract  for  through  shipment 

[Ed.    Note.— For    other   cases,   see    Garrieia, 
Cent  Dig.  |  41;   Dec.  Dig.  «=»20(6).] 

8.  Cabsibbs  4=920(6)  —  DiscKDnNATiON  and 
Delay  in  'Transpobtation — Damages. 

Under  Rev.  St  1911,  arts.  6670  and  6671. 
requiring  a  carrier  to  transport  and  deliver 
without  delay  or  discrimination  freight  destined 
to  any  point  on  or  over  the  line  of  any  connect- 
ing railroad  under  regulations  prescribed  by  the 
Railroad  Commission,  and  artide  6671,  making 
carriers  failing  to  comply  therewith  liable  for 
damages  sustained  and  a  penalty,  the  Commis-  , 
sion  has  no  power  to  prescribe  the  damages  re- 
coverable. 

[Ed.    Note.— For    other    cases,    see    Carrien,  i 
Cent  Dig.  {  41;   Dec.  Dig.  «=920(6).] 

9.  Cabbiebs  4=92— Dibcbikination  ob  Delay  ' 
IN  Tbanspobtation— Statutoby  Pbovibonb.  . 

Rev.  St  1911,  art  9070,  making  it  an  un-  I 
lawful  discrimination  for  raUroads,  nnder  such 
regulations  as  may  be  prescribed  by  the  Rail- 
road Commission,  to  refuse  and  fail  to  transport 
and  deliver  wiuont  delay  or  discrimination 
passengers,   tonnage,    or   cars  destined   to   any 
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point  on  or  OT«r  fhe  linea  of  any  connecting 
nilroad,  is  oonstitudonal. 

[Ei.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  If  4,  6 ;  Dec.  Dig.  «s>2.] 

Appeal  from  Motley  County  Court;  0.  B. 
WUtten,  Jadge. 

Action  by  C.  W.  Warren  against  the  Qnan- 
ah,  Acme  &  Pacific  Railway  Company.  Judg- 
ment for  plalntifl,  and  defendant  appeals. 
Seversed  and  remanded. 

D.  E.  Decker,  of  Quanab,  and  O.  E.  Hamil- 
ton, of  Matador,  tax  appellant.  T.  T.  Bool- 
din,  of  Matador,  tor  appellee^ 

HENDRICKS,  J.  The  ai^Uee,  Warrm, 
sued  the  appellant  railway  company,  to  re- 
cover damages  for  delay  In  falling  to  deUver 
merchandise  on  its  line  of  r^lroad  to  the  Motr 
tey  County  BaUway  Company,  at  Matador 
Jnnctlon,  the  point  of  intersection.  Appellee 
alleged  that  he  was  a  merchant  and  bought  a 
bin  of  goods  from  Butler  Bros,  at  Dallas,  Tex., 
and  that  he  contracted  with  the  Santa 
Ti  Railway  Company,  as  the  initial  carrier, 
at  that  place,  to  transport  said  merchandise 
from  Dallas  to  Matador,  Ter.,  on  a  through 
rate  of  frdi^t  and  through  transportation; 
tbat  the  Santa  Fi  transported  from  Dallas  to 
Ft.  Worth,  delivering  the  same  to  the  Ft 
Worth  &  Denver  City,  which  road  transported 
the  goods  to  Quanah,  and  from  which  place 
the  Qnanah,  Acme  ft  Pacific,  the  defendant 
bereln,  as  connecting  carrier,  transported  the 
game  to  Roaring  Springs,  the  terminos  of 
sach  carrier,  and  there  held  the  goods  from 
the  27th  to  3l8t  day  of  August,  1914,  refus- 
ing to  make  delivery  to  its  connecting  car- 
rier, the  Motley  County  Railway  Company  at 
Matador  Junction.    Api)ellee  alleged: 

"That  defendant,  in  refusing  to  deliver  said 
merchandise  to  the  Motley  County  Railway, 
and  in  carrying  the  same  to  Roaring  Springs, 
and  there  holding  the  same,  did  so  in  violation 
of  articles  6670  and  6671  of  the  Revised  Civil 
Statutes,  •  *  *  defining  unjust  discrimina- 
tion and  providing  a  penalty  tnerefor;  and  in 
further  violation  of  an  order  of  the  Railroad 
Commission  of  the  state  of  Texas,  regulating 


of  freight  between  carriers,  being  circular  No, 
199,  which  went  into  effect  January  27,  1896, 
and  which  has  continued  in  full  force  and  effect 
since  that  date." 

The  case  was  tried  by  the  court  without 
a  Jory,  who  rendered  Judgment  for  $1  damag- 
es and  $125  as  a  penalty  on  account  of  alleged 
unjust  discrimination. 

[1]  Appellant's  first  assignment  of  error,  in 
connection  with  Its  first  proposition,  urges 
that  subdivision  2  of  article  6670,  Revised 
Statutes  1911,  and  not  subdivision  1,  gov- 
erns tills  action  fiDr  unjust  discrimination 
for  delay  referable  to  a  connecting  carrier, 
and  It  is  necessary  to  show  a  violation  of  a 
rule  and  regulation  of  the  Railroad  Conunls* 
slon  of  Texas  before  a  penalty  may  be  re- 
covered nnder  article  0671.  This  assignment 
will  have  to  be  sustained,  possibly  for  a  dlf- 
Itoent  reascm  than  adduced  by  appellant, 
though  covered  by  the  assignment  As  dear- 
ly pcdnted  out  In  Quanab,  Acme  &  Padflc  Ry. 


Ca  T.  Jones  Lumber  Co.,  178  S.  W.  868,  In 
following  the  case  of  Inman  y.  By.  Co.,  14 
Tex.  Civ.  App.  39,  87  S.  W.  87  (writ  of  «ror 
denied),  if  regulations  were  not  ad<9ted  by 
the  Commlssicm  under  subdlvisiim  2,  art  6670, 
the  penalty  would  accrue  where  the  statute 
is  violated  Just  the  same;  but  if  there  were 
regulations — 

"the  question  as  to  whether  or  not  there  was 
such  a  refusal  as  to  incur  the  penalty  would  be 
determined  from  the  consideration  of  them,  as 
well  as  of  the  statute." 

Sabdlvlslon  2,  under  article  6670,  prescribes 
that: 

"Every  railroad  company  which  shall  fail  or 
refuse,  under  such  regulations  as  may  be  pre- 
scribed by  the  Commission,  to  receive  and  trans- 
port without  delay  *  *  *  the  passengeis« 
tonnage  and  cars,  loaded  or  empty,  of  any  ccm- 
necting  line  of  railroad,  and  every  railroad 
which  shall,  nnder  such  regulations  as  may  be 
prescribed  by  the  Commission,  fail  or  r^use 
•  •  *  to  deliver  without  delay  «  •  •  des- 
tined to  any  point  on  <x  over  the  line  of  any 
connecting  line  of  railroad,  shall  be  deemed 
guilty  of  unjust  discrimination." 

[2]  The  word  "delay"  In  the  above  articles 
means  discrimination,  and  where  delay  is 
shown,  a  party  Is  entitled  to  recover  the  pen- 
alty. Gulf,  Col.  &  Santa  F6  Ky.  Co.  v.  Lone 
Star  Salt  Ca,  26  Tex.  Cly.  App.  681,  63  S. 
W.  1026  (writ  0*  error  denied). 

[S]  However,  under  the  statute,  and  in  view 
of  the  allegations  of  plaintiff's  petition,  it  is 
very  evident  that  the  regulations  of  circular 
No.  199,  promulgated  by  the  Commission,  al- 
leged by  the  plaintiff  and  forming  a  part  of 
the  basis  of  its  recovery,  in  this  instance  en- 
ters into  the  suit  as  an  essential  element  of 
recovery.  In  the  earn  of  Qnanah,  Acme  ft 
Pacific  y.  Jones  Lumber  Co.,  supra,  it  was 
shown  that  a  drcnlar  was  applicable  only 
to  carload  lots,  and  the  shiimkent  was  one 
less  than  carload  lots.  This  record  is  de- 
void of  circular  190,  whldi  plalntUT  pleads 
that  defendant  violated,  regulating  the  trans- 
portation, delivery,  and  Interchanging  of 
freight  between  connecting  carriers.  A  part 
of  the  basis  of  plaintiff's  cause  of  action  not 
having  been  shown,  the  Judgment  was  Un- 
warranted. TMa  court  adheres  to  lt>  ruling 
that  if  there  is  no  regulation  embcadng  mat- 
ters of  this  kind,  subdivision  1,  and«r  article 
6670,  in  connection  with  article  6071,  would 
contnH. 

[4-1]  There  is  tendered,  bMween  appellant 
and  appMlee,  the  question  of  through  ship- 
ment and  through  transportation,  applicable 
to  this  record'  as  a  predicate  ttyt  recovery. 
The  plaintiff  did  not  show  a  contract  of 
through  shipment  The  reo^pt  forwturded 
by  the  consignor  to  the  consl^ee  does  not 
exhibit,  nor  tmd  t»  pi«ye>  a  contract  of 
through  shipment  Again,  this  receipt  states 
that  the  goods  were  "received  in  good  order, 
from  Butler  Bros.,  subject  to  the  conditions  of 
this  ctanpany's  Mil  Of  lading."  What  consti- 
tutes the  company's  bUl  of  lading,  whltii  we 
assume  is  the  real  contract  between  the  pan- 
ties, is  not  attempted  to  be  shown.  The  fact 
that  this  receipt  discloses  that  It  may  have 
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been  Issued  in  Dallas,  the  Initial  station  of 
shipment,  and  the  consignee  Is  O.  W.  Warren, 
with  the  destination  of  the  goods  as  Matador, 
would  not  tend  to  show  the  through  shipment. 
Goods  have  to  be  marked  for  destination  for 
the  benefit  of  connecting  carriers.  In  the 
absence  of  a  special  contract,  or  course  of 
business  shown  to  the  contrary,  an  Initial 
carrier,  or  an  Intermediate  connecting  car- 
rier, is  bound  only  to  safely  carry  and  deliver 
to  the  next  carrier.  Hunter  v.  Hallway  Co., 
76  Tex.  103,  13  S.  W.  190;  Railway  Co.  v. 
Jackson,  99  Tei.  347,  89  S.  W.  968 ;  Railway 
Co.  V.  Brown  &  Williamson,  99  Tex.  349,  89 
S.  W.  971;  McCam  v.  Railway  Co.,  84  Tex. 
358,  19  S.  W.  547,  16  K  R.  A.  39,  31  Am.  St. 
Rep.  51.  Justice  Stayton,  in  the  latter  case, 
quotes  the  language  of  the  Supreme  Court  of 
the  United  States,  Myrlck  v.  Railway  Co.,  107 
V.  S.  106,  1  Sup.  Ct.  425,  27  L.  Ed.  326 : 

"That  each  road,  coufining  itself  to  its  com- 
mon-law liability,  ui  only  bound,  In'tbe  absence 
of  a  special  contract,  to  8afel.v  carry  over  its 
own  route  and  safely  to  deliver  to  the  next  con- 
necting carrier.    ♦    •    • " 

Neither  do  we  tbinlc  that  the  receipt  of  H. 
D.  Bishop,  the  agent  at  Roaring  Springs, 
which  was  delivered  to  Warren  by  the  Motley 
County  Railway  Company,  tended  to  prove 
the  through  shipment.  Article  831a,  now 
731,  does  not  assist  the  appellee  in  any  man- 
ner. Galveston,  H.  &  S.  A.  Ry.  Ca  v.  Jones, 
104  Tex.  96,  134  S.  W.  328.  There  must  be 
shown  something  more  than  receiving  and 
transporting  the  goods  or  property  under  that 
article  to  show  a  contract  for  through  ship- 
ment.  Same  case,  supra.  The  receipts  are 
mere  Isolated  facts. 

[7]  However,  we  do  not  understand  that  a 
contract  for  through  shipment,  as  against  the 
act  complained  of,  would  have  to  be  «hown 
to  fasten  liability.  The  cause  of  action  here 
is  predicated  upon  the  refusal  and  failure, 
willfully  manifested,  by  the  Quanah,  Acme 
&  Pacific  Railway  Company  to  deliver  to  its 
connecting  carrier,  the  Motley  County  Rail- 
way Company,  the  freight  in  question.  The 
delay  and  discrimination  that  carrier  is 
guilty  of,  and  not  the  delay  and  discrimina- 
tion of  some  other  connecting  carrier,  is  the 
question  here.  Under  the  law,  it  was  re- 
quired to  transport  and  deliver  to  a  connect- 
ing carrier,  and  though  a  through  contract 
is  not  shown,  but  If  performed  in  a  manner 
constituting  the  delay  and  discrimination  in 
violation  of  the  statute,  the  damages  and  pen- 
alty would  attach.  Its  own  act  is  what  is 
complained  of. 

IJ]  Plaintiff  pleads  the  violation  of  circular 
No.  199.  The  defendant  pleads  another  cir- 
cular Issued  by  the  Railroad  Commission, 
November  19,  1907.  This  latter  circular 
seems  to  be  applicable  to  shipments  in  less 
than  carload  lots,  with  a  graduated  penalty 
embraced  therein  by  the  Commission,  based 
npon  weight,  and  extending  to  the  connecting 
carrier  48  hours  additional  time  at  Junction 


points,  if  necessary  to  rehandle  the  ship- 
ment. Article  0671,  in  the  event  of  delay  and 
discrimination,  entitled  the  shipper  aggrieved, 
to  "damages  sustained  in  consequence  of 
such  violation,"  besides  the  penalty  In  addi- 
tion thereto.  We  do  not  think  that  the  Com- 
mission has  the  right,  in  this  character  of 
action,  to  prescribe  tiie  "damages  sustain- 
ed," and  think  that  the  Legislature  evidently 
did  not  intend  to  give  such  power.  These 
goods  arrived  at  Roaring  Springs  August  27, 
1916,  and  were  not  delivered  to  the  connect- 
ing carrier  until  August  31st.  Appellant 
says  that  the  record  shows  that  the  Commis- 
sion's order  pleaded  by  it  was  complied  with 
In  reference  to  the  time  at  Junction  points. 
We  do  not  think  so.  A  part  of  Thursday,  all 
of  Friday  and  Saturday,  is  longer  than  the 
time  prescribed.  The  fact  that  it  did  not 
run  a  dally  freight  would  be  no  excuse  in 
falling  to  take  the  freight  back  to  the  Junc- 
Uon. 

[I]  We  dislike  to  reverse  this  case  <mi  the 
technicality  involved,  but  Judicially  we  are 
unable  to  tell  whidti  regulation  would  be  ap- 
plicable to  thid  shipment;  plaintiff  pleads 
one  and  does  not  prove  it ;  defendant  inter- 
poses another  and  fails  to  exhiUt  it  as  ap- 
plicable as  a  proper  defense.  The  act  is 
Gonstltntional.    Reversed  and  remanded. 


HEARD  et  al.  v.  BOWEX  et  aL    (No.  5577.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  19,  1910.    On  Motion  for  Rehearing, 

March  15,  1916.) 

1.  EA.SBHENTS  ®=33C(3)— Advebse  PossEssiort 
— Evidence. 

Evidence  held  sufficient  to  show  that  plain- 
tiffs acquired  an  easement  or  prescriptive  right 
of  way  over  defendant's  property  by  adverse 
possession. 

[Ed.  Note.— £V>r  other  cases,  see  Easements, 
Cent  Dig.  H  77,  78,  88,  93;  Dec.  Dig.  <&= 
36(3).] 

2.  Easeuxnts    4=>38(^— Pbiscbiftion— E<vi- 

,  DENCE. 

While  parol  evidence  showinK  a  verbal  fdft 
of  a  right  of  way  is  not  admissible  to  establish 
an  easement,  it  is  admissible  to  show  that  one 
using  such  easement  did  so  adversely. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §§  77,  78,  88,  90-02;  Dec.  Dig.  «=» 
36(2).] 

8.  Advebbe  Possession  <S=>  106(1)  —  Advebsg 
Title— Valid  ITT. 

A  limitation  title  when  it  matures  is  as 
good  as  any  other  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f{  604,  619-623;  Dec  LKg. 
«=>106(1).] 

4.   VENDOB   and    PtTBOHASEB   «S>238(1)— BoNA 
Finx  PVBOHASEB— -RECOBDAnON  OF  INSTBU- 

MENT8— PsESCBIPTrVB  EASEMKRTB.       • 

As  the  recording  laws  make  no  provision 
for  the  recordation  of  adverse  titles  or  easements 
acquired  by  adverse  possession,  a  purchaser  of 
land  across  which  sach  an  easement  had  been 
acquired   cannot   defeat   the   easement   on.    the 
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groimd  that  he  wae  an  innoee&t  porcbaaer  and 

the  records  did  not  show  the  easement. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Die.  i  580;  Dec.  Dig.  «=> 
239(1).] 

5.  Affsai.  and  Buob  «=»49e(4>  —  AsnaR- 

HENTB  or  EbBOS  —  StTFnOIXNOT  —  HiXOXP- 
TI0N8. 

Where  the  bills  of  exception  complaining  of 
the  overruling  of  objections  to  charges  and  the 
denial  of  special  reqaests  did  not  show  when  the 
objectiona  weie  made  or  the  requests  offered,  or 
tliat  the  conrt's  attention  was  called  to  the  mat- 
ter before  the  main  charge  was  given,  assign- 
ments based  thereon  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2296;  Dec.  Dig.  «s»499(4).] 

On  Motion  for  Rehearing. 

6.  AppbAI.  and   Ebbob  ®=>742(5)  —  ASSION- 
UE.'^TB  OF  Ebbob— Statements. 

An  assignment  based  on  the  charge  on  the 
ground  that  there  was  no  evidence  to  support 
it  need  not  be  considered,  where  the  statement 
did  not  set  out  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8=>742(5).] 

7.  Eajseiosntb     9=38(2,3)     —     Pbescbiftivx 
Rights— AxiTEBSE  Use. 

Where  a  verbal  way  over  land  is  granted, 
possession  under  such  grant  is  adverse;  the 
verbal  grant  being  void  under  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {{  24,  27-83;    Dec.  Dig.  «=>8(2,3).] 

&  Appbai,  and  Bbbob  «=»1033(5)— Rbvikw— 

HARUtESS    KBBOB — INBTBUCTIOMS. 

Where  the  court  might  properly  have  in- 
structed the  jury  that  plaintiffs'  holding  was 
adverse,  defendants  cannot  complain  of  an  in- 
struction on  that  issue;  the  jury  having  found 
that  plaintiffs'  holding  was  adverse  and  that 
they  had  acquired  a  prescriptive  way. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  4056;  Dec.  Dig.  «=» 
1033(5).] 

9.  Afpeai.  and  E}bbob  «=9216(:9— Pbbsbnta- 
TION  OF  <xB0UH08  Or  Revikw  ir  Gocbt  Bb- 

LOW — Necessity. 

Where  the  court  properly  submitted  a  ques- 
tion of  bict  to  the  jury,  a  party  who  requested 
DO  inatractions  supplying  omisMons  im  the 
cbarire  given  and  made  no  objections  cannot 
complain  of  such  omissions  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «»218(2) ;  Trial,  Cent  Dig. 
8  m,  630-641.] 

10.  Eabesients  «s>8(2)— Pbescriftivk  E<a8B- 
MXNTS— Acquisition. 

Thon^  plaintiffs'  property  was  separated 
from  a  right  of  way  by  an  aU»,  they  may,  hav- 
ing held  the  way  adversely,  claim  it  as  a  pre- 
scriptive easement  appurtenant  to  their  lands. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  {  10;  Dec.  Dig.  «=s>3(2).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  F.  Ezell,  Judge. 

Action  by  Francis  J.  Bowen  and  others 
against  A.  B.  Beard  and  another,  who  im- 
pleaded John  D.  Sipple,  on  whose  death  pend- 
ing suit  the  cross-action  was  revived  against 
Tracy  D.  Sipple,  tadependent  executrix. 
From  a  Judgment  for  plaintiffs  and  a  judg- 
ment over  for  the  first-named  defendants 
against  tbe  cross-defendant,  all  defendants 
appeaL    AfDrmed. 


Haltom  &  Haltom,  of  Sea  Antonio,  for  ap- 
pellants. Joe  H.  H.  Graham,  of  San  Antonio, 
for  appellees. 

CABL^  J.  Appellees,  Francis  J.  Bowen 
and  his  wife,  Eleanor  M.  Bowen,  Mrs.  Mary 
Gaenslen,  a  widow,  Fred  B.  Gaenslen  and 
Neva  Gaenslen,  his  wife,  sued  appellants,  A. 
B.  Heard  and  bis  wUe,  Julia  D.  Heard,  to 
establish  a  certain  easement  or  prescriptive 
right  in,  and  to  open,  a  certain  street  or 
roadway  in  South  Heights  in  tbe  city  of  San 
Antonio.  Appellants  answered,  and,  after  de- 
nying the  allegations,  alleged  by  way  of  plea 
over  that  they  bought  said  property  from 
John  D.  Sipple,  who  warranted  tbe  title,  and 
since  he  bad  died  after  suit  was  filed  and 
after  be  was  made  a  party,  bis  wife,  Tracy 
D.  Sipple,  Independent  executrix  of  John  D. 
Sipple's  estate,  was  made  a  party  defendant 
on  said  cross-action.  In  a  trial  befcn-e  a 
jury,  a  verdict  was  returned  in  favor  of  the- 
plaintiffs,  and  In  favor  of  tbe  original  de- 
fendants against  Tracy  D.  Sipple  as  Inde- 
pendent executrix  of  tbe  estate  of  Jobn  D. 
Sipple^  deceased,  for  $220,  and  Judgment  was 
entered  accordingly.  Tbe  original  defeadr 
ants  and  Mrs.  Sipple  have  appealed. 

[1,2]  Tbe  first  and  second  assignments  of 
error  assert  that  adverse  possession  and  user 
are  not  shown  because  tbe  proof  shows  that 
appellees  were  using  the  property  with  the 
consent  of  the  then  owners  and  not  adversely 
to  the  ownera  Tbls  is  based  upon  tbe  fact 
that  the  evidence  shows  that  about  1,882  ap- 
pellees obtained  from  tbe  Denver  &  San  An- 
tonio Investment  Company,  which  owned  tbe 
property  at  that  time,  permission  to  have  wa- 
ter pipes  laid  over  the  pr<a>erty.  The  water 
company,  it  seems,  bad  a  rule  forbidding  tbe 
laying  of  pliwB  to  supply  water  unless  tbe 
appellants  owned  tbe  land  over  wblCh  tbe 
pipes  would  pass.  Appellees  testified  that 
they  conferred  with  the  investment  company 
and  obtained  a  grant  or  declaration  of  en- 
trance over  the  property.  They  "granted  and 
conceded  the  right  to  use  that  road  or  street" 
The  evidence  proceeds: 

"I  thinlc  that  they  (the /investment  company) 
put  it  In  writing,  but  the  wafenv>rkB  company 
were  not  able  to  find  the  written  document  I 
did  not  get  any  writing;  in  those  early  days 
they  did  not  attend  so  closely  to  pettinpr  things 
in  black  and  white  as  they  do  to-iday.  We  got 
a  right  to  use  the  road,  and  used  it  continu- 
ously after  that.  I  located  my  house  according 
to  the  street  and  the  extension  agreed  upon,  be- 
cause I  tbouffht  that  would  be  a  satisGactory 
and  good  location." 

The  evidence  shows  that  only  tbe  Bowen 
family  lived  on  block  98,  and  tbe  road  or 
street  was  used  by  them  and  their  friends 
calling,  trades  people,  etc,  baying  business 
with  them,  for  the  road  or  street  passed  into 
their  property.  This  road  or  street  was  used 
continuously  by  them  from  about  tbe  fall  of 
1892  until  Heard  ran  a  fence  across  it  in 
1910.    Tbe  evidence  taken  as  a  whole  Is  sof- 
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flclent  to  anpport  tbe  finding  tbat  appellees 
were  using  the  road  under  a  claim  of  right, 
and  that  the  owners  at  the  time  recognized 
that  right  and  conceded  It  when  they  gave 
the  Instrument  with  reference  to  the  laying 
of  tbe  water  pipes.  The  proposition  made  is 
that,  in  order  to  establish  an  easement  by 
prescription,  there  most  be  a  claim  to  the 
right  of  way  adverse  to  that  of  the  own«r 
of  the  soli,  expressly  or  impliedly  known  to 
the  owner  of  tbe  soil.  The  testimony  is  suf- 
ficient to  show  tfi&t  they  were  using  under 
datm  of  right  the  street  at  that  time,  and, 
while  parol  evidence  showing  a  verbal  gift 
or  concession  Is  not  admissible  to  establish 
an  easement  in  the  property,  it  is  admissible 
for  the  purpose  of  showing  that  the  posses- 
sion was  adverse.  Shepard  v.  O.,  H.  &  S.  A. 
Ry.  Co.,  2  Tex.  Civ.  App.  635,  22  8.  W.  267. 
This  question  was  again  passed  upon  in 
Smith  V.  Guinn  et  aL,  131  S.  W.  636,  and 
the  Supreme  Court  refused  a  writ  of  error. 
It  was  there  held  that  evidence  of  entering  on 
and  continuing  active  possession  and  use  of 
a  lot  under  claim  of  parol  gift  thereof  was 
admissible  as  showing  that  the  possession 
was  adverse,  putting  In  operation  the  10-year 
statute  of  limitation.  If  we  take  the  evi- 
dence of  appellees  in  this  case  as  true,  and 
we  must,  in  deference  to  the  Jury's  finding, 
that  right  to  lay  water  pipes  was  a  recogni- 
tion and  acquiescence  in  the  claims  then  as- 
serted by  appellees  to  the  right  to  use  that 
street  for  their  enjoyment  of  their  property 
at  the  time.  It  was  not  the  mere  granting 
of  a  license,  but  was  a  concession  in  accord 
with  a  claim  then  being  asserted.  And  If  that 
was,  as  the  cases .  noted  held,  sufficient  to 
start  the  statute  of  UmitatloD,  there  has  been 
nothing  since  occurred  which  would  stop  it, 
up  untU  Heard  ran  his  fence  there  in  1910. 
See,  also.  Board  of  Trustees  v.  Railway  Co., 
07  8.  W.  160;  RaUway  Co.  v.  Gaines,  27  S. 
W.  266;  Hall  ▼.  City  of  Austin,  20  Tex.  Civ. 
App.  59,  48  8.  W.  58;  Irr.  Co.  v.  Irr.  Co.,  92 
S.  W.  1016 ;  McManus  v.  Matthews,  65  S.  W. 
589.  The  matter  of  whether  possession  la 
adverse  is  for  the  Jury,  when  the  evidence 
is  conflicting,  as  it  4s  in  this  case,  and  that 
was  determined  against  appellants. 

In  Fin  &  Feather  Club  v.  Thomas,  138  S. 
W.  155,  dted  by  appellant: 

"The  evidence  was  sufficient  to  raise  the  is- 
sue that  tbe  act  of  tbe  club  in  OTerflowing  the 
slough  was  adverse  to  the  owner  of  the  land. 
There  was  evidence  that  plaintiff  and  his  prede- 
cessors in  title  allowed  the  channel  of  the  wa- 
ter on  the  land  to  become  filled  up  by  sediment, 
and  there  was  no  error  in  submitting  this  issue' 
to  the  Jury." 

We  see  nothing  in  this  inconsistent  with 
the  vifews  above  expressed.  The  assignments 
are  overruled. 

The  location  of  the  land  was  established 
with  sufficient  certainty,  and  the  third  and 
fourth  assignments  are  overruled. 

[t,  4]  Tbe  fifth  assignment  is  without  mer- 
it, and  is  overruled.  This  asserts  the  prop- 
osition that,  where  one  buys  land  without 


notice  of  an  easement  thereon  In  favor  of  a 
third  party,  the  purchaser  takes  the  same 
free  from  the  easement  Limitation  titles  to 
land  easements  and  similarly  acquired  rights 
are  not  subject  to  the  registration  laws  of 
the  state.  Judge  Williams  has  well  express- 
ed the  reasons  for  this  in  MacGregor  v. 
Thompson  et  al.,  7  Tex.  dv.  App.  34,  26  S. 
W.  660,  where  he  says: 

"T%e  law  creates  and  confers  the  title  arising 
from  adverse  possession.  It  does  not  flow  from 
a  contract  between  the  parties,  which  could  be 
reduced  to  writing,  and  put  of  record.  There 
is  no  privity  between  the  possessor  and  him  who 
is  dispossessed,  and  the  right  of  the  former  does 
not  result  from  any  act  of  the  latter,  but  is  the 
effect  given  by  law  to  the  possession.  The  ad- 
verse possessor  does  not  hold  under  the  former 
owner,  but  independently  of  him.  As  the  law 
makes  the  title  complete  when  the  time  has 
run,  we  cannot  hold  it  necessary  for  the  posses- 
sor to  do  something  else,  which  the  law  has  not 
exacted." 

A  limitati<Mi  title  is  specially  provided  for 
by  law,  and  when  It  matures  it  Is  just  as 
good  as  any  title.  See  Burton's  Heirs  v.  Car- 
roll, 96  Tex.  320,  72  S.  W.  582,  wherein  Judge 
Brown  discusses  the  matter.  And  yet  we 
know  of  no  provision  of  law  for  the  regis- 
tration of  the  same,  so  that  the  rule  of  inno- 
cent purchaser  without  notice  would  apply. 
A  party  buying  the  paper  title  receives  only 
such  title  as  his  grantor  has,  and,  if  that  has 
been  lost  and  adverse  possession  is  ripened 
into  a  limitation  title,  be  receives  nothing. 
Williams  V.  M«Comb,  163  S.  W.  666;  East 
Texas  Land  Go.  v.  Shelby,  17  Tex.  Civ.  App. 
685,  41  S.'W.  642. 

JtdB  is  not  the  same  kind  of  a  case  as 
that  where  one  buys  without  knowledge  of 
an  outstanding  unrecorded  deed,  as  in  Rush- 
ing V.  Lanier,  51  Tex.  Civ.  App.  278,  111  S. 
W.  1091,  cited  by  appellant,  because  the  law 
makes  provision  for  the  recording  of  such  In- 
struments, and  provides  especially  what  ef- 
fect they  shall  have  as  against  a  purchaser 
without  knowledge  thereof. 

For  that  matter,  the  evidence  is  sufficient 
to  show  that  the  owners  of  the  fee  did  have 
notice  of  the  use  to  which  tbe  road  was  being 
-put  and  of  the  adverse  claim  of  appellees, 
for  Francis  J.  Bowen  testified  that  he  told 
both  Sipple  and  Heard  before  either  bought 
In  addition  to  this,  Sipple  had  been  the  agent 
for  the  Denver  &  San  Antonio  Investment 
Company  and  had  given  him  the  name  of 
the  man  who  was  agent  for  the  company 
before  be  (Sipple)  became  agent  Heard  saw 
the  lots  before  he  bought,  and  the  appellees* 
witnesses  all  say  there  was  a  big  plain  road 
which  any  one  who  saw  the  lots  could  see. 

[S]  The  objection  to  the  court's  charge  set 
forth  In  the  sixth  assignment  will  not  be  con- 
sidered, because  the  assignment  falls  to  show 
that  the  objection  was  filed  and  called  to 
the  court's  attention  before  the  main  charge 
was  given  to  the  jury,  and  that  exception 
was  then  and  there  taken  to  the  action  of  the 
court.  The  bill  of  exception  says:  "And  to 
this  botb  defendants  Heard  and  Sipple  es- 
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cepted."  Wben  this  was  done  Is  not  stated. 
It  is  necessary  to  sbow  by  the  bill  that  the 
objection  to  the  charge  was  made  at  the  prop- 
er time  and  by  the  court  overmled,  and  ex- 
ception reserved  at  the  time  of  the  ruling. 
Connor  v.  Uvalde  National  Bank,  172  S.  W. 
177;  Price  V.  Lauve,  49  Tex.  80;  I.  &  G.  N. 
Ry.  Co.  V.  Mercer,  78  S.  W.  662;  Anderson 
V.  Anderson,  23  Tex.  640;  Collins  v.  Bank, 
75  Tex.  256,  11  S.  W.  1053. 

And  for  the  same  reason  the  seventh  assign- 
ment will  not  be  considered.  The  UU  of  ex- 
ception simply  shows: 

"And  be  it  farther  remembered  that  the  defend- 
ants Heard  and  Sipple  requested  special  charges 
1,  2.  S.  4.  6.  6^  8,  9.  11,  and  12,  all  of  which 
vere  refnsea  by  the  court,  and  the  defendants 
then  and  there  excepted  to  the  action  of  the 
court,  etc." 

When  did  they  request  these  Charges  and 
when  were  they  refused  and  exception  re- 
served? It  certainly  does  not  show  that  they 
were  presoited  before  the  main  charge  was 
given  to  the  jury  and  action  then  taken  by 
the  coart  and  bill  reserved. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[1}  Appellant  contends  that  the  bill  of  ex- 
ceptions on  which  the  sixth  assignment  is 
predicated  should  be  held  sufficient.  We 
hare  given  the  question  careful  considera- 
tion, and  although  we  believe  oar  holding  is 
In  line  with  the  statements  made  in  the  dted 
cases,  and  the  general  rules  with  regard  to 
the  requisites  of  bills  of  exception,  we  have 
no  disposition  to  be  unduly  technical  In  the 
construction  thereof,  and  hence  have  decided 
to  consider  such  assignment  of  error.  The 
assignment  Is  based  upon  an  objection  to  a 
paragraph  of  the  charge  reading  as  follows: 

"If  yon  believe  from  the  evidence  that  the 
Denver  &  San  Antonio  Investment  Oompany 
consented  to  the  use  of  the  lots  as  a  roadway 
by  plaintiffs,  and  that  the  plaintiffs  commenced 
and  afterwards  used  the  road,  if  there  was  one 
by  reason  of  such  consent  of  the  former  owner 
of  the  lots,  if  there  was,  and  that  such  consent, 
if  any,  was  revocable  at  the  will  of  the  said 
Denver  &  San  Antonio  Investment  Company, 
tben  yon  will  find  for  the  defendants ;  but  if  you 
tielieve  from  the  evidaice  that  plaintiffs  began 
to  use  said  road  under  claim  of  right  prior  to 
raid  consent,  if  any,  then  this  issue  would  I>e- 
oome  immaterial,  and  you  cannot  find  for  the 
defendants  on  this  issue." 

The  only  point  made  is  that  there  Is  no 
evidence  that  the  consent  given  by  the  Den- 
ver &  San  Antonio  Investment  Company  was 
not  revocable.  In  this  connection,  it  is  stated 
that  a  mere  permissive  use  of  a  road  is 
always  presumed  to  be  revocable  at  the  will 
of  the  owner.  This  statement  adds  nothing 
to  the  contention.  It  amounts  to  an  assump- 
tion that  the  evidence  shows  merely  a  per- 
mission, and  not  a  grant  Intended  to  be  per- 
manent. The  testimony  relating  to  the  con- 
sent referred  to  by  the  court  Is  not  set  out 
by  appellants  in  their  statement,  and  we  are 
justified  in  overruling  the  assignment  on 
that  ground  alone. 

[7-1]  However,  M  we  understand  the  testi- 


mony considered  by  as  in  dlapostng  of  the 
preceding  assignments,  it  shows  a  verbal 
grant  of  the  right  to  use  the  land  as  a  road 
or  street,  upon  the  strength  of  whldi  the 
grantees  arranged,  in  bnllding  their  houses, 
to  leave  open  a  road  or  street  which  would 
connect  with  the  land  over  which  they  claim 
the  easement,  and  which  extension  would  be 
t>eneficlal  to  the  grantora  This  issue  was 
material  on  the  questioa  wlietber  the  pos- 
session was  adverse,  for  a  pmnissive  use 
cannot  be  adverse;  but  where  a  grant  is 
made,  which  is  unenforceable  because  in  vio- 
lation of  the  statute  of  frauds,  the  holding 
under  sach  a  grant  Is  adverse.  It  is  evident 
from  the  nature  of  the  transaction  as  shown 
by  the  testimony  that  the  grant  was  Intend- 
ed to  be  permanent  and  not  a  mere  permis- 
sive use.  If  we  are  correct  in  tltis,  the  tes- 
timony being  undisputed,  it  was  the  duty 
of  the  court  to  so  instruct;  but  the  defend- 
ants could  not  have  been  injured  by  reason 
of  the  fact  that  the  jiury  decided  the  question 
against  them,  if  the  court  should  have  so 
decided  it.  But  to  say  the  least,  the  testi- 
mony we  have  in  mind  shows  a  verbal  grant, 
and.  If  we  have  overlooked  testimony  disput- 
ing the  same,  there  was  at  least  an  issue 
for  the  jury,  and  the  only  defect  in  the 
diarge  consisted  in  falling  to  give  the  Jury 
a  gtilde  by  which  to  determine  whether  it 
was  revocable  or  not.  No  such  objection  was 
made  to  the  charge,  however,  nor  any  ef- 
fort made  to  supply  the  omission.  The  as- 
signment Is  overruled. 

[10]  The  seventh  assignment  must  be  over- 
ruled, unless  it  raises  a  question  of  funda- 
mental error,  for,  In  addition  to  the  defect 
in  the  bill  of  exceptions  pointed  out  In  our 
former  <K)lnion,  we  call  attention  to  the  fur- 
ther fact  that  the  assignment  is  not  a  copy 
of  any  paragraph  of  the  motion  for  new  trial, 
and  In  fact  relates  to  a  point  not  even  men- 
tioned In  such  motion.  We  are  inclined  to 
the  view  that,  if  the  assigimient  points  out  an 
error,  it  would  not  be  a  fundamental  one; 
but,  as  we  conclude  there  is  no  error,  we 
win  briefly  state  our  reasons  for  sudi  con- 
clusion, leaving  the  question  of  what  is 
fundamental  error  alone,  in  the  hope  that, 
by  the  time  it  becomes  necessary  to  pass  upon 
It  under  similar  circumstances,  the  Supreme 
Court  will  have  given  us  some  more  definite 
guide  than  that  furnished  by  the  opinions 
now  before  us. 

Appellant  contends  that  the  evidence  is  in- 
sufficient to  support  the  Judgment  l>ecause 
it  shows  without  contradiction  that  the  land 
over  which  the  easement  is  claimed  is  sepa- 
rated by  an  alley  from  the  land  to  which 
such  easement  is  claimed  to  be  appurtenant. 
Only  one  Texas  case  Is  cited  In  support  of 
such  contention,  viz..  Alley  v.  Carleton,  29 
Tex.  78,  94  Am.  Dec.  260.  In  said  case  the 
point  was  not  decided,  but  the  court  in  de- 
scribing the  kinds  of  easements  stated  that 
an  easement  "appendant"  is  incident  to  an 
estate,  one  terminus  of  which  is  the  laud  or 
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tenement  of  tbe  party  claiming  It  The  rale 
contended  for  by  appellant  is  snstained  by 
some  of  the  earlier  cases  as  well  as  text- 
book writers ;  but  the  more  liberal  view  now 
obtains  very  generally  that,  notwithstanding 
neither  terminns  of  the  way  is  upon  the  dose 
to  which  it  is  claimed  appurtenant,  it  will 
nerertheless  be  so  regarded,  if  it  .clearly  ap- 
pears to  hare  been  the  intention  of  the  par- 
ties that  it  should  be.  Ruling  Case  Law,  vol. 
9,  p.  738;  Graham  t.  Walker,  78  CSonn.  130, 
61  Atl.  98,  2  li.  R.  A.  (N.  S.)  983  and  note,  112 
Am.  St.  Rep.  93,  S  Ann.  Ca&  641:  Jones 
on  Easements,  |  5.  As  the  question  is  an 
open  one  in  this  state,  we  feel  at  liberty  to 
adhere  to  the  more  liberal  rule,  which  is 
founded  ai)on  Justice  and  common  sense  in 
preference  to  one  based  upon  the  shadow  in- 
stead of  the  substance. 
The  motion  for  rehearing  Is  overruled. 


TEXAS    FIDELITT    &    BONDING    CO.    v. 

GENERAL  BONDING  &  CASUALTY 

INS.  00.  et  al.    (No.  7456.)' 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 
6, 1916.    Rehearing  Denied  March  11, 1016.) 

1.  CoRPOBAnoNs  «=:»484(2)— Powers  of  Cob- 
POBATION — "In  demn  ity.  ' ' 

A  corporation  organized  under  Rev.  St. 
1911,  art.  4928,  empowering  such  corporations 
to  guarantee  contracts  between  Individuals,  cor- 
porations, as  well  as  the  state  and  municipal 
corporations  or  counties,  has  no  authority  to 
make  a  contract  of  indemnity  which  is  an  engage- 
ment to  make  good  and  save  another  from  loss 
upon  some  obligation  which  he  has  incurred  or  is 
about  to  incur  to  a  third  person,  and  is  an  in- 
dependent agreement  instead  of  collateral  to 
some  principal  undertaking  as  is  a  contract  of 
guaranty  or  suretyship. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  1 1815 ;  Dec.  Dig.  «=»484(2). 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Indemnity.] 

2.  COBPOBATIONS  «=>484(2)— POWBBS  OF  COB- 

POBATioRfl— TJltba  Vibes. 

A  corporation  authorized  by  law  to  enter 
into  contracts  of  guaranty  cannot  justify  the 
making  of  indemmty  contracts  on  the  theory 
that  they  fall  within  its  implied  powers,  and 
such  a  contract  is  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §  1815;   Dec.  Dig.  «=9481(2).] 

3.  CoBPOBATiONs  €=»388(2)  —  Ultba  Vibes 
Act— Estoppel. 

Defendant,  a  Texas  corporation,  authorized 
only  to  do  a  guaranty  business,  entered  into  an 
indemnity  contract  with  plaintiff,  another  Texas 
corporation  authorized  to  do  a  similar  business. 
Held  that,  notwithstanding  defendant  received 
compensation  nnder  such  contract,  it  was  not  es- 
topped to  urge  the  ultra  vires  character  of  the 
contract  for  plaintiff  must  have  bad  knowledge 
of  the  limitations  of  defendant's  powers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  1 1567;   Dec.  Dig.  «=»388(2).] 

Appeal  from  District  Court  Dallaa  Coun- 
ty ;   Kenneth  Feree,  Judge. 

Action  by  the  Texas  Fidelity  &  Bonding 
Company  against  the  General  Bonding  & 
Casualty    Insurance    Company    and    others. 


From  a  Judgment  In  fttvor  of  the  corporate 
defendant  but  against  the  indivtdiial  de- 
fendants, plalntifF  appeals.    AfBrmed. 

Btherldge,  McConnick  &  Bromberg,  of  Dal- 
las, for  appellant  W.  D.  Cardwell,  T.  L 
Oamp,  and  W.  J.  J.  Smith,  all  of  Dallas,  for 
appellees. 

RAINEY,  O.  J.  This  was  an  action  on 
three  indemnity  bonds,  executed  for  value  to 
Insure  appellant  against  the  consequences  of 
its  becoming  surety  on  three  criminal  bail 
bonds  required  by  a  court  in  Louisiana,  tu 
recover  the  losses  sustained  by  appellant  as 
such  surety.  Tbe  case  was  tried  before  the 
court  without  a  Jury,  and  resulted  in  a  judg- 
ment in  favor  of,  the  plaintiff  against  the  iu- 
divldual  appellees,  but  in  favor  of  tbe  cor- 
porate appellee. 

Appellant  pleaded,  in  substance:  That  on 
and  prior  to  May  7,  1913,  A.  C.  Karslake 
was  in  Jail  in  the  parish  of  Morehouse,  state 
of  Louisiana,  where  he  was  being  held  under 
three  informations  charging  him  in  one  with 
the  crime  of  burglary  and  in  two  with  the 
offense  of  grand  larceny,  and  that  his  ball 
had  beoi  fixed  In  tbe  burglary  case  at  S3,- 
000,  and  in  the  grand  larceny  cases  at  $1,- 
000  each.  That  the  appellant  at  the  instance 
of  the  appellees,  and  induced  so  to  do  by  the 
execution  and  delivery  to  It  by  appellees  of 
three  Instruments  of  indemnity  by  which  the 
appellees  agreed  to  hold  appellant  harmless 
against  the  consequences  of  the  execution 
of  said  bcmds  as  to  all  demands,  liabilities, 
expenses,  and  attorney's  fees  that  it  might 
suffer  thereby,  executed  the  bail  bonds  as 
surety  for  Karslake.  That  Karslake  who 
was  released  by  reason  of  the  bonds  on  which 
appellant  became  surety,  afterwards  default- 
ed, and  that  the  bcmds  were  forfeited,  and 
Judgment  rendered  against  appellant  on  said 
bonds,  which  Judgment  had  been  paid  off  by 
tbe  appellant  In  tbe  sum  of  $5,046.52,  and 
that  it  had  been  required  to  pay  attorney's 
fees,  in  Louisiana  of  $50,  and  for  bringing 
this  suit  of  $750.  The  appellees  filed  their 
original  answer,  consisting  of  a  general  de- 
murrer, a  general  denial,  and  W.  W.  Nelms, 
appellee,  filed  no  other  pleadings.  On  Oc- 
tober 22,  1914,  the  corporate  appellee  filed  an 
amended  answer,  on  which  the  case  was  tried, 
consisting  of  a  general  demurrer  and  general 
denial;  certain  specific  denials  and  denials  of 
information;  and  a  plea  that  the  contracts 
sued  on  were  void  for  want  of  corporate 
power  to  execute  them;  and  a  plea  that 
said  defendant  was  a  corporation  organized 
under  the  laws  of  Texas  for  the  purpose  of 
doing  a  surety,  casualty,  and  liability  in- 
surance business,  and  none  other,  and  was 
at  tlib  time  of  tbe  execution  of  said  alleged 
contract  engaged  in  the  business  of  a  surety 
company,  and  that  it  was  not  authorized  or 
empowered  to  do  business  in  the  state  of 
Louisiana  at  the  time  of  the  execution  aud 
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dellTcry  of  the  Alleged  costractB,  wblcH  fact 
waa  veil  known  to  the  plaintiff,  and  that  the 
contracts  were  void  In  law  as  between  the 
parties  thereto,  for  the  want  of  authority 
aud  corporate  power  on  the  part  of  the  cor- 
poration defendant  to  make  and  enter  into 
the  alleged  ccwtracts  which  were,  and  each 
of  them  was,  is  excess  of  and  In  violation  of 
the  charter  conferring  corpMnte  powers  on 
said  appellee  and  of  the  purposes  of  Its  In- 
corporation ;  that  these  facts  were  known  to 
the  appellant  at  the  time  of  the  execution  of 
the  alleged  contracts. 

The  foregoing  statement  of  the  pleading 
Is  taken  from  appellant's  brief,  which  the 
appellees  adopt,  as  w^  as  the  condnslcms  of 
fact  of  the  trial  conrt,  which  condnedons 
are  as  follows: 

"I.  I  find  that  on  the  7th  day  of  May,  1913, 
A.  C.  Kaislake  was  in  costody  of  the  aberiS 
of  the  parish  of  Morehonse,  state  of  Louisiana, 
at  Monroe,  La.,  under  warrants  issuing  on  in- 
formations in  three  cases  charging  him  in  two 
of  the  cases  with  grand  larceny  and  in  the  other 
with  burglary,  and  that  bail  bad  been  fixed  in 
the  Bnm  of  $3,000  in  the  burglary  case,  and  in 
the  som  of  $1,000  for  each  of  the  grand  larceny 
cases,  copies  of  which  said  bail  bonds  are  hereto 
annexed  and  made  a  part  hereof,  and  marked 
■Exhibits  A.'  'B,'  and  'O.' 

"11.  I  find  that  on  the  15th  day  of  May,  1918, 
the  defendants  W.  W.  Nelms  and  A  U.  Puckett 
executed  the  instmments  on  which  they  are  sued 
herein,  and  that  on  tlie  7th  day  of  May,  1913, 
the  deifendant  General  Bonding  &  Casualty  In- 
suranee  Company  executed  the  instruments  on 
which  it  is  sued  herein,  all  of  which  instruments 
are  of  identical  Terbiage,  except  the  signature 
and  date,  one  being  eigned  by  both  W.  W.  Nelms 
and  A  17.  Puckett  in  each  of  the  three  cases, 
and  one  being  signed  by  Oeneral  Bonding  6c 
Casualty  Insurance  Company  in  each  of  the 
throe  cases.  The  Instruments,  omitting  dates 
and  signatures,  are  as  follows: 

"  Texas  E^delity  &  Bonding  Company. 

'"This  agreement  witnesseth:  That  whereas, 
we,  the  undersigned,  have  requested  the  Texas 
Fidelity  &  Bonding  Company,  a  corporation,  un- 
der the  laws  of  the  state  of  Texas  (hereinafter 
called  the  company)  to  sign  and  execute  a  certain 
bond  or  undertaking  on  behalf  of  A.  C.  Karslake, 
reference  to  which  is  hereby  made  for  the  pur- 
pose of  certainty,  and  a  copy  of  which  instru- 
ment is  or  may  be  hereto  attached ;  and  where- 
as, the  company  has  signed  and  executed,  or  is 
about  to  sign  and  execute  the  said  instrument 
apon  condition  of  the  security  and  indemnity 
hereby  and  herein  provided: 

"  'Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  the  sum  of  one  dollar  in  hand  paid 
to  as  by  the  company,  the  receipt  whereof  is 
hereby  acknowledged,  we  the  undersigned,  here- 
by covenant  and  agree  with  the  company,  its 
successors  and  assigns,  is  manner  following: 

"  'First  That  we  will  pay  in  cash  to  the  com- 
pany at  its  principal  office  in  the  city  of  Waco, 
Texas,  for  the  execution  of  the  said  instrument, 
the  annual  premium  or  charge  of  one  hundred 
and  no-100  dollars,  to  be  paid  annually  in  ad- 
vance on  the  day  of  in  each  and 

every  year  during  the  time  the  company  shall 
be  and  continue  liable  upon  the  said  instru- 
aient,  and  all  matters  arising  therefrom  and  un- 
til there  shall  have  been  furnished  to  the  com- 
pany, at  its  principal  office  in  the  city  of  Waco, 
Texas,  dne  and  satisfactory  proof,  by  evidence 
legally  competent,  of  such  discharge  and  release. 

"  'Second.  That  we  will  at  all  times  indenmify 
and  keep  indcnmified  the  company  and  hold  and 


save  it  harmless  from  and  against  any  aud  all 
demands,  liabilities  and  expenses  of  whatsoever 
kind  or  natnre,  including  counsel  and  attorney's 
fees,  which  it  shall  at  any  time  snst^  or  inctir 
by  reason  or  in  consequence  of  having  etecnted 
the  said  instrument ;  and  that  we  will  pay  over, 
reimburse  and  make  good  to  the  company,  its 
successors  and  assigns,  all  sums  and  amounts 
of  money  which  the  company  or  its  representa- 
tives shall  pay  or  canse  to  be  paid  or  become 
liable  to  pay,  under  its  obligation  upon  said  in- 
strument, or  as  charges  and  expenses  of  whatso- 
ever kind  or  nature,  iacluding  connsel  and  at- 
torney's fees  by  reason  of  the  execution  thereof, 
or  in  cannection  with  any  litigation,  investiga- 
tion or  other  matters  connected  therewith,  such 
payment  to  be  made  to  the  company  as  soon  as 
It  shall  have  become  liable  therefor,  whether  it 
shall  have  paid  out  said  sum  or  any  part  there- 
of, or  not.  That  in  any  settlement  between  us 
and  the  company'  the  vouchers  or  other  proper 
evidence  showing  payment  by  the  company  of 
any  such  loss,  damage  or  expense,  shall  be  prima 
facie  evidence  against  us  of  the  fact  and  amount 
of  our  liability  to  the  company,  provided  that 
such  payment  shall  have  been  made  by  the  com- 
pany in  good  faith  believing  that  it  was  liablb 
therefor. 

"  'Third.  That  in  case  any  action  at  law,  suit 
in  equity  or  other  proceeding  be  commenced  or 
notice  of  such  action,  suit  or  proceeding  be 
served  upon  the  undersigned  affecting  the  liabil- 
ity of  the  company  upon  said  instrument,  or 
growing  out  of  any  matter  connected  therewith, 
or  on  account  of  which  the  said  instrument  was 
given,  we  will  immediately  so  notify  the  compa- 
ny at  its  principal  offices  in  the  city  of  Waco, 
Texas. 

"  'Fourth.  The  eompan^r  may  at  any  time  here- 
after take  such  steps  as  it  may  deem  necessary 
or  proper  to  obtain  its  release  from  any  and  aU 
liability  under  the  said  instrument,  or  under  any 
other  instrument  within  the  meaning  of  section 
fifth  hereof,  and  to  secure  and  further  indemnify 
itself  against  loss  and  all  damages  and  expense 
which  the  company  may  sustain  or  incur  or  bo 
put  to  in  obtaining  such  release,  or  in  further 
securing  itself  against  loss  shall  be  borne  and 
paid  by  us. 

"  'Fifth.  That  no  act  or  omission  of  the  com- 
pany in  modifying,  amending  or  extending  the 
instrument  so  executed  by  the  company  shall  in 
any  way  affect  our  liability  hereunder,  nor  diall 
we  or  any  of  us  be  released  from  this  obligation 
by  reason  thereof,  and  we  agree  that  the  Com- 
pany may  alter,  change  or  modify,  amend,  limit 
or  extend  said  instrument  and  may  execute  re- 
newal thereof,  or  other  and  new  obligations  in 
its  place  or  in  lieu  thereof,  and  without  notice 
to  ns,  notice  being  expressly  waived,  and  in  any 
such  case  we  and  each  of  us  shall  be  liable  to 
the  company  as  fully  and  to  the  same  extent  on 
account  of  any  such  altered,  changed,  modified, 
amended,  limited  or  extended  instrument,  or 
such  renewals  thereof,  or  other  new  obligations 
in  its  place  or  in  lieu  thereof,  whenever  and  as 
often  as  made,  as  fully  as  if  such  instrument 
were  described  at  length  herein. 

"  'Sixth.  That  it  shall  not  be  necessary  for  the 
company  to  ^ve  us,  or  either  of  us,  notice  of  any 
act,  fact  or  information  coming  to  the  notice  or 
knowledge  of  the  company  concerning  or  affect- 
ing its  rights  or  liability  under  any  such  instru- 
ments by  it  so  executed,  or  our  rights  or  lia- 
bilities hereunder,  notice  of  all  such  being  here- 
by expressly  waived. 

"  'Seventh.  That  this  agreement  shall  bind  not 
only  the  undersigned  jointly  and  severally,  but 
also  our  respective  heirs,  executors,  administra- 
tors, successors  aud  assigns  (as  the  case  may 
be),  until  the  company  shall  have  executed  a  re- 
lease under  its  corporate  seal,  attested  by  the 
signature  of  its  officers  proper  for  the  purpose. 

"  'Eighth.  That  these  covenants,  as  also  all 
collateral  securities  or  indemnity,  if  any,  at  any 
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time  deposited  with  or  available  to  the  compa- 
ny concerning  any  bond  or  undertaking  executed 
for  or  at  the  instance  of  us,  or  any  of  ns,  shall, 
at  the  option  of  the  company,  be  available  in  its 
behalf  and  for  its  benefit  and  relief  as  well  con- 
cerning any  or  all  former  or  subsequent  bonds  or 
undertakings  executed  for  ns,  or  at  the  instance 
of  us,  or  any  of  ns,  as  concerning  the  bond,  or 
undertaking  such  covenants,  collateral  secuiitieB 
or  indemnity  shaU  have  been  made,  deposited  or 
given. 

"  'In  testimony  whereof  we  have  hereunto  set 

our  hands  and  affixed  our  seal  this day  of 

,  19 . 

"  'Signed,  sealed  and  delivered  in  the  presence 
of 

"in.  I  find  that  during  the  month  of  May, 

1913,  the  plaintiff  had  so  complied  with  the  laws 
of  Louisiana  that  it  was  accepted  as  surety  on 
bonds  in  the  courts  of  Louisiana,  end  that  the 
defendant  (General  Bonding  &  Casualty  Insur- 
ance Company  had  not  so  complied  with  the  laws 
of  Louisiana  and  was  not  acceptable  as  surety 
on  bail  bonds  in  the  courts  of  that  state. 

"IV.  I  find  that  the  contracts  sued  on  were 
delivered  to  the  plaintiff,  and  that  after  such  de- 
livery and  the  payment  to  the  plaintiff  of  $100 
by  Karslake  the  plaintiff  became  surety  on  the 
bail  bonds  of  Karslake  in  the  three  cases  in 
which  bail  bad  been  fixed  as  aforesaid,  and  in 
the  amounts  of  the  bail  so  fixed,  and  that  Kars- 
lake was  enlarged  upon  the  giving  of  said  bail 
bonds. 

"V.  I  further  find  that  the  said  Karslake  fail- 
ed to  appear  in  either  case  as  required  by  his 
bond,  and  that  the  bonds  were  forfeited  and 
judgment  final  rendered  against  the  plaintiff  in 
each  of  the  cases,  which  judgments  aggregated 
the  sum  of  $5,000;  that  interest  ran  on  them  at 
the  rate  of  0  per  cent,  per  annum  from  January 
6,  1914,  to  March  13,  1914,  which  interest 
amounted   to   $46.52    and   that  on   March   13, 

1914,  the  plaintiff  duly  paid  off  and  discharged 
said  judgments  by  paying  thereon  the  sum  of 
$5,046.62 :   copies  of  said  judgment  respectively 

Xn  said  respective  bail  bonds,  together  with 
notices  issued  thereon,  are  hereto  attached, 
and  marked  'Exhibits  D,'  'E,'  'P.*  'Q,'  'H.'  'I,' 
and  'J.' 

"VI.  I  further  find  that,  when  plaintiff  was 
advised  that  the  judgments  had  been  rendered 
against  it  the  plaintiff  employed  an  attorney 
named  J.  Zack  Spearing,  of  New  Orleans,  La., 
to  investigate  the  validity  of  said  judgments  and 
advise  it  as  to  its  liability  thereon,  and  that 
the  plaintiff  paid  the  said  J.  Zack  Spearing  on 
the  20th  of  March,  1914,  the  sum  of  $50  as 
compensation  for  his  services  rendered  in  that 
matter,  which  is  a  reasonable  charge  for  said 
8€ryic6fla 

"VII.  I  further  find  that,  before  the  institu- 
tion of  this  suit,  the  plaintiff  employed  the  law 
firm  of  Etheridge,  McCormick  &  Bromberg  to 
institute  and  prosecute  this  suit  to  final  deter- 
mination, for  which  services  the  plaintiff  agreed 
to  pay  said  attorneys  the  sum  of  $750,  which  is 
a  reasonable  charge  for  said  services. 

"VIII.  I  find  that  General  Bonding  ft  Casual- 
ty Insurance  Company  was  duly  incorporated 
under  the  laws  of  the  state  of  Texas  on  the 
30th  day  of  November,  1910,  'for  the  purpose  of 
transacting  (1)  all  kinds  of  surety  business,  and 
(2^  all  kinds  of  casualty  insurance  business,  and 
(3)  all  kinds  of  liability  insurance  business.' 

"IX.  I  find  that  A.  C.  Karslake  paid  the  de- 
fendant General  Bonding  &  Casualty  Insurance 
Company  the  sum  of  $100  for  the  execution  and 
delivery  to  the  plaintiff  of  the  contracts  sued  on, 
which  sum  the  defendant  General  Bonding  A 
Casualty  Insurance  Company  still  retains;  and 
I  find  that  this  payment  was  made  under  sub- 
stantially the  following  circumstances  and  condi- 
tions: The  said  A.  C.  Karslake  had  been  arrested 
and  imprisoned  under  warrants  issuing  in  the 
three  cases  mentioned  in  plaintiffs  petition,  and 


hereinbefore  mentioned,  and  Bad  employed  the 
defendants  Nelms  and  PuiAett  to  represent  him 
as-  attorneys  at  law  in  defense  of  the  charge 
against  him,  and  to  procure  him  bail  b<md8  for 
his  enlargement  until  the  trial.  That  the  said 
Nelms  and  Pucfcett  applied  to  the  acents  of  the 

glaintijff  at  Dallas  to  become  surety  on  said  bail 
onds.  That  the  plaintiff  a^eed  to  do  so  upon 
being  indemnified  for  so  doing  by  the  said  de- 
fendants Nelms  and  Pnckett  and  the  defendant 
General  Bonding  &  Casualty  Insurance  Com- 
pany, and  not  otherwise;  and  then  the  said  de- 
fendants Nelms  and  Puckett,  or  one  of  them  act- 
ing for  the  said  A.  G.  Karslake,  procured  the  de- 
fendant General  Bonding  A  Casualty  Insnrance 
Company  the  sum  of  $100  for  so  doing,  and  that 
said  General  Bonding  &  Casualty  Insurance 
Company  then  delivered  the  contracts  signed  by 
it,  herein  sued  on,  to  the  plaintiff,  whereupon 
the  plaintiff  executed  the  bail  bonds  mentioned 
in  the  plaintiff's  petition,  and  thereby  procured 
the  enlargement  of  the  said  A.  G.  Karslake; 
and  that  because  the  plaintifF  had,  and  the  de- 
fendant General  Bonding  &  Casualty  Insurance 
Company  had  not,  complied  with  the  laws  of 
Louisiana,  the  contracts  of  said  General  Bond- 
ing &  Casualty  Insurance  Company  to  the 
plaintiff  were  executed  and  delivered  to  induce 
the  plaintiff  to  execute  as  surety  said  bail  bonds. 
"X.  At  the  time  of  the  execution  of  the  in- 
demnity contract  executed  by  the  General  Bond- 
ing &  Casualty  Insurance  Company,  F.  B. 
Wortman  was  vice  president  and  treasurer  and 
also  underwriting  manager  of  the  Texas  Fidelity 
&  Bonding  Company,  plaintiff  In  this  cause, 
and  it  was  his  duty  to  supervise  and  pass  on 
bonds  that  were  executed  by  plaintiff,  induding 
bail  bonds,  and  he  did  pass  upon  and  approve 
the  bail  bonds  given  for  Karslake.  I  find  that 
the  plaintiff,  through  its  said  vice  president  and 
treasurer  and  supervisor  of  bonds,  P.  B.  Wort- 
man,  was  acquainted  with  the  General  Bonding 
&  Casualty  Insurance  Company,  one  of  the  de- 
fendants, at  that  time.  Both  plaintiff  and  de- 
fendant bonding  companies  were  organized  un- 
der the  laws  of  the  state  of  Texas,  and,  at  the 
time  that  the  plaintiff  accepted  said  indemnity 
contracts  from  the  defendant  bonding  company, 
the  plaintiff's  home  office  was  at  Waco,  Texas, 
and  plaintiff  and  defendant  bonding  companies 
were  competitors  in  business,  and  plaintiff, 
through  said  Wortman,  knew  that  defendant 
bonding  company  was  a  Texas  corporation  or- 
ganized under  the  laws  of  Texas  and  knew  that 
the  defendant  company  was  a  bonding  company, 
and  that  it  acted  as  a  surety  company,  and  un- 
derstood that  it  was  organized  under  the  laws 
of  Tfexas." 

There  being  no  controversy  as  to  what  the 
facts  are  the  controversy  arises  upon  what 
are  the  legal  condusioos  to  be  drawn  from 
the  facts  adduced. 

[1]  Practically  but  two  points  are  raised, 
and  they  are:  (1)  Was  the  contract  enter- 
ed Into  by  appellee  ultra  vires?  (2)  If  so, 
was  appellee  estopped  by  reason  of  having 
accepted  a  valuable  consideration  there- 
for? Appellee  was  Incorporated  under  the 
laws  of  Texas,  B.  S.  art  4928,  and  was  em- 
powered to  "guarantee  anjr  contract  or  un- 
dertaking between  Individuals,  or  between 
private  corporations,  or  between  indlTldnals 
or  private  corporations  and  the  state  and 
municipal  corporations  or  counties,  or  be- 
tween private  corporations  and  individuals" ; 
but  no  authority  Is  granted  It  by  law  to 
make  contracts  of  "Indemnity."  Contracta 
of  indemnity  are  difleroit  from  those  of 
guaranty  and  snretyship,  and  are  distin- 
guishable, "in  that  in  ordinary  contracts  the 
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engagement  is  to  make  good  and  mve  anoth- 
er from  loss  npca  some  obligation  which  he 
has  Incnrred  or  i^  abont  to  Iqcnr  to  a  third 
person,  and  Is  not,  as  In  guaranty  and  sure- 
tyship, a  promise  to  one  to  whom  another  is 
answerable."  22  Cyc.  80. 
Again,  it  la  said  in  20  Cyc.  p.  1402 : 
"There  are  important  differences  between  a 
ccHitract  of  goaranty  and  one  of  inSemnity.  The 
former  being  a  collateral  undertaking  presup- 
poses some  omtract  or  transaction  as  principal 
thereto :  while  a  contract  of  indemnity  is  origi- 
nal and  independent,  to  which  there  is  no  col- 
lateral contract  and  with  respect  to  which  there 
it  no  remedy  sgainst  the  third  party.  As  con- 
tracts of  indemnity  are  not  required  by  the 
■tatute  of  fraud  to  be  in  writing,  while  con- 
tracts of  gnaranty  most  be  evidenced  by  a  snfS- 
cicnt  writing  in  order  to  be  enforceable,  the 
courts  have  been  frequently  called  upon  to  deter- 
mine whether  parol  contracts  belong  to  the  one 
class  or  to  the  other." 

Ttk^re  being  a  dUFerence  between  the  two 
contracts,  and  appellee's  charter  not  author- 
ising the  making  of  indemnity  contracts,  It 
f<rilow8  that  Bald  contracts  are  ultra  vires. 
[2]  Bnt  appellant  contends  that: 
"As  appellee  was  chartered  for  the  purpose 
of  transacting  all  kinds  of  surety  business,  and 
all  kinds  of  liability  insurance  business,  it  had 
full  power,  when  compensated  therefor,  to  exe- 
cate  and  bind  itself  by  the  contract  sued  on,  and 
to  enter  into  any  obligation  or  contract  essential 
to  the  transaction  of  its  authorized  business." 

It  Is  true  that  it  has  been  held  that  cor- 
porations luiTe  "implied  power  to  do  what- 
ever is  necessary  or  reasonably  appropriate 
to  the  exercise  of  the  authority  expressly 
CMiferred."  It  is  hard  sometimes  to  deter- 
mine whether  or  not  the  act  done  by  the  cor- 
poration fails  within  its  implied  powers,  and 
it  is  not  easy  to  lay  down  a  rule  to  govern 
in  every  case;  but  we  think  the  remarks  of 
Ur.  Chief  Jostice  Gaines  In  Railway  Ca  v. 
Worthington.  88  Tex.  562,  30  S.  W.  1056,  53 
Am.  8t.  Bep.  778,  are  applicable  here,  as  fol- 
lows: 

"Bat  the  foUowiog,  as  announced  by  a  well- 
known  text-writer,  commends  itself  not  only  as 
being  reasonable  in  itself,  but  also  as  being  in 
accord  with  the  great  weight  of  authority: 
'Whatever  be  a  company's  legitimate  business, 
the  company  may  foster  it  by  all  the  usual 
means ;  but  it  may  not  go  beyond  this.  It  may 
not,  under  the  pretext  of  fostering,  entanele  it- 
self in  proceedings  with  which  it  has  no  legiti- 
mate coocem.  In  the  next  place,  the  courts 
have  however,  determined  that  such  means  shall 
be  direct,  not  indirect ;  L  e.,  that  a  company 
shall  not  enter  into  engagements,  as  the  render- 
ing of  assistance  to  other  undertakings  from 
which  it  anticipates  a  benefit  to  itself,  not  im- 
mediately, but  immediately  by  reaction,  as  it 
were,  from  the  success  of  the  operations  thus  en- 
couraged— all  such  proceedings  inevitably  tend- 
ing to  breaches  of  duty  on  part  of  the  directors, 
to  abandMiment  of  its  peculiar  objects  on  part 
of  the  oorporatimL.'  Green's  Brices'  Litra 
Vires,  8&  In  short,  if  the  means  be  such  as  are 
usually  resorted  to  and  a  direct  method  of  ac- 
complishing the  purpose  of  the  incorporation, 
they  are  within  its  powers.  If  they  be  unusual, 
and  tend  in  an  indirect  manner  only  to  promote 
its  interests,  they  are  held  to  be  ultra  vires." 

!*«  charter  of  appellee  did  not  grant  it 
power  to  enter  Into  an  "indemnity"  contract 
as  was  here  entered  Into,  but  was  an  Indl- 
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rect  method  of  enlarging  Ita  bnsinesa  and 
unauthorized. 

[3]  It  is  also  contended  by  appellant  that 
as  appellee  entered  into  the  Indemnity  con- 
tract, and  though  ultra  vires,  it  Is  estopped 
from  setting  up  Its  want  of  power  by  reason 
of  having  received  benefit  thereof. 

Appellant  and  appellee  were  chartered  un- 
der the  laws  of  Texas,  granting  them  power 
to  transact  the  same  kind  of  business,  and 
each  knew,  or  ought  to  have  known,  the  au- 
thority of  the  other  to  enter  Into  such  con- 
tracts; therefore  we  think  no  such  equities 
exist  as  to  invoke  the  doctrine  of  eatoppeL 
The  contract  was  clearly  outside  the  charter 
powers  and  was  void.  The  principle  govern- 
ing this  case  is  in  accord  with  that  announc- 
ed in  Fidelity  &  Deposit  Ck).  v.  Bank,  48  Tex. 
Civ.  App.  301,  106  a  W.  782,  In  which  this 
court  adopted  the  following  from  Transporta- 
tion Oo.  V.  Pullman  Co.,  189  U.  S.  69,  11  Sup. 
Ct  488,  36  L.  Ed.  65,  to  wit: 

"  'A  contract  of  a  corporation,  which  is  ultra 
vires  in  the  proper  sense,  that  is  to  say,  outside 
the  object  of  its  creation  as  defined  in  the  law 
of  its  organization,  and  therefore  beyond  the 
powers  conferred  upon  it  by  the  Legislature,  is 
not  voidable  only,  but  wholly  void,  and  of  no 
legal  effect  The  objection  to  the  contract  is, 
not  merely  that  the  corporation  ought  not  to 
have  made  it,  but  that  it  could  not  make  it  The 
contract  cannot  be  ratified  by  either  party,  be- 
cause it  could  not  have  been  authorized  by 
either.  No  performance  on  either  side  can  give 
the  unlawful  contract  any  validity,  or  be  the 
foundation  of  any  right  of  action  upon  it'  It 
must  be  borne  in  mind  that  we  are  speaking  of 
acts  that  are  ultra  vires  absolute— that  is,  such 
as  are  'beyond  the  powers  of  the  bank  for  any 
purpose  aad  under  all  circumstances — and  not 
acta  that  are  ultra  vires  by  circumstances,  or 
such  as  are  beyond  its  authority  for  some  pur- 
poses or  under  some  circumstances,  but  are 
within  its  power  under  other  circumstances  or 
for  other  purposes.'  We  regard  the  acts  involv- 
ed in  this  controversy  to  be  of  the  character 
first  named." 

The  courts  do  not  look  with  favor  upon 
the  plea  of  ultra  vires,  but,  when  Invoked 
In  a  proper  case,  it  must  be  considered  and 
the  principle  applied  as  in  other  cases,  as 
■aid  in  McCormick  v.  Bank,  166  U.  S.  638, 
17  Sup.  Ct  433,  41  U  Ed.  817: 

"The  doctrine  of  ultra  vires,  by  which  a  con- 
tract made  by  a  corporation  beyond  the  scope  of 
its  corporate  powers  is  unlawful  and  void,  and 
win  not  support  an  action,  rests,  as  this  court 
has  often  recognized  and  afiirmed,  upon  three 
distinct  pounds:  (1)  The  obligation  of  any  one 
contracting  with  a  corporation,  to  take  notice  of 
the  legal  limits  of  its  powers;  (2)  the  Interest 
of  the  stockholders,  not  to  be  subject  to  risks 
which  they  have  never  undertaken;  &)  and, 
above  all,  the  interest  of  the  public,  that  the 
corporation  shall  not  transcend  the-  powers  con- 
ferred upon  it  by  law." 

The  appellant  dtes  many  cases  where  the 
defense  of  estoppel  has  been  invoked,  but  we 
think  In  those  cases  the  facts  were  different 
from  those  in  this  case,  and  the  equities 
therein  were  so  strong  as  not  to  be  disregard- 
ed; while  In  this  case  the  two  corporations 
having  similar  charters  under  the  laws  of 
Texas  they  should  have  knovm,  if  they  did 
not,  that  the  powers  granted  to  them  by 
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ttieir  diarters  and  their  contracts  were  not 
within  the  scope  of  their  authority  and  void, 
hence  the  plea  of  estoppel  cannot  prevail  In 
order  to  enforce  said  contract  and  give  appel- 
lant relief. 
The  Judgment  Is  affirmed. 


INDIANA  CX)-OP.  OANAL  CO.  et  aL  v. 
GHAY.     (No.  5602.) 

(Court  of  CHvil  Appeals  of  Texas.     San  Anto- 
nio.   Feb.  2,  1916.    On  Motion  for 
Rehearing,  March  15,  1916.) 

1.  Tbiai.  «=9357  —  Vebdict  — Speciai,  Fihb- 
INGS— Responsiveness  to  Issues. 

In  an  action  for  injuries  to  land  by  water 
seeping  throucrh  an  embankment  of  defendants 
on  pUuntiffs  land,  where  the  court  submitted 
the  issue  what  was  the  reasonable  value  of 
plaintiff's  land  immediately  after  the  act  com- 
plained of,  the  answer,  "No  immediate  market 
value  for  agricultural  purposes,"  was  not  re- 
sponsive, and  was  insutficient  to  sustain  judg- 
ment on  the  theory  that  the  value  of  the  land 
was  entirely  destroyed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  i  855;  Dec.  Dig.  <8=»367.] 

2.  Watebs  and  Watsb  Coubsks  «=»178(2)— 
Injvbies  to  Land— DA3CAOES. 

The  measure  of  damages  for  injuries  to  land 
by  seepage  through  an  embankment  of  defend- 
ants on  plaintiff's  land  is  the  difference  in  the 
market  value  of  the  land  immetUat^  before 
and  immediately  after  the  injury,  but  m  arriv- 
ing at  the  market  value  the  permanency  or 
temporary  nature  of  the  damage  should  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Oent  Dig.  S  255;  r>ee.  Dig. 
«»=>178(2);    Damages,   Cent.   Dig.   {   27C^^.] 

5.  Watebs  and  Watib  Cotjbsbs  «=»178(1)— 
INJUBIES  to  IiANB— Actionb— HSvideno*.    > 

In  an  action  for  injuries  to  land  by  seepage 
of  water  through  defendants  embankment,  the 
defendant,  in  order  to  show  the  market  value  of 
the  land  after  the  water  had  soaked  into  It, 
should  be  allowed  to  prove  that  It  had  regained 
its  normal  state. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  (Donrsea,  Cent  Dig.  §!  261-254;  Dec. 
Dig.  <e=>178(l);  Damages,  Cent  Dig.  §  276%.] 

4.   WATiBB    AND    WATBB   CoUBBES    «=3l78(l)— 

Injubies  to  Land  —  Dahaoes  —  "PssaiA- 

NENCT." 

In  determining  damages  to  plaintiff's  land 
from  water  seeping  through  defendants'  embank- 
ment an  injury  that  lasts  for  a  time  only,  even 
though  it  be  several  years,  cannot  be  deemed 
permanent,  since  "permanency"  carries  with  it 
the  idea  of  something  durable,  lasting,  that 
never  changes. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §J  251-254:  Dec. 
Dig.  <S=178(1) ;  Damages,  Cent  Dig.  J  276^4- 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Permanency.] 

6.  Watebs  and  Watee  Ooubses  «=»179(6)— 
Dahaok  fbom  Seepage— Verdict— Speciai, 
Issues— Questions  to  be  Submitted. 

In  an  action  for  injuries  to  land  by  water 
seeping  through  defendants'  embankment  the 
jury  should,  in  order  to  arrive  at  the  perma- 
nency of  the  injuries,  have  been  required  to  an- 
swer as  to  the  condition  of  the  land  at  the 
time  of  the  trial  or  before  that  time. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Mk.  SS  256.  S.'jS,  2.59, 
264:  Dec.  Dig.  «=»179(6);  Trial,  Cent  Dig.  j 
86a] 


On  Motion  for  Rehearing. 

6.  Judgment  *=»256(2)  —  Verdict  —  Special 
Issues — Responsiveness  or  Answers. 

It  is  fundamental  error  for  a  judgment  to 
be  rendered  on  an  answer  of  a  jury  which  is  not 
responsive  to  the  Issue  without  whidt  there  is 
no  basis  for  the  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  i  447;  Dec.  Dig.  <S=9256(2).] 

7.  Appeal  and  Bbrob  4=99S4(Z)  —  Review  — 
Scope  and  Extent. 

In  an  action  for  injuries  to  land  by  water 
seeping  from  defendants'  embankmoit  while  the 
statement  of  facts  might  be  consulted  to  sustain 
the  judgment  if  an  issue  had  not  been  submitted 
to  the  jury  whether  the  value  at  the  land  was 
totally  destroyed,  this  cannot  Im  done  where  the 
issue  was  sutwiitted. 

[Ed.  Note — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=s>d34(2).] 

Appeal  from  District  Court,  Cameron  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Action  by  Asher  W.  Oray  against  the  In- 
diana Co-operative  (7anal  Company  and  oth- 
ers. From,  a  judgment  for  plaintiff,  certain 
defendants  appeal.    Reversed  and  remanded. 

R.  B.  Creager,  Amos  Rich,  and  H.  W.  Wil- 
liams, all  of  Brownsville,  for  app^ants.  J. 
C.  George,  Ira  Webster,  and  CTanales  &  Dan<7, 
all  of  Brownsville,  for  appellee. 

FLT,  C.  J.  Appellee  sued  the  Indiana  Co- 
operative Canal  Company,  E.  F.  Rowsmi,  E.  C 
Shireman,  and  A.  C.  Swanson  for  damages  io 
the  sum  of  f4,0(X),  alleged  to  have  arisen  by 
virtue  of  appellants  and  A.  O.  Swanson,  who 
is  not  a  party  to  this  appeal,  having  negligent- 
ly constructed  this  canal  so  that  water  es- 
caped through  the  embankment  Into  and  upon 
the  land  of  i^pellee  and  rendered  It  worth- 
less. The  cause  was  submitted  on  special  Is- 
sues, and  apon  the  answers  thereto,  given  by 
the  jury,  Judgment  was  rendered  in  favor  of 
appellee  against  appellants  for  $2,516.68,  and 
in  favor  of  A.  O.  Swanson  as  against  appel- 
lee. 

The  evidence  indicates  that  water  seeped 
through  appellants'  embankment  on  the  land  of 
ai^>ellee,  and  either  by  some  mineral  In  the 
water,  or  the  solution  and  development  of  min- 
eral contained  in  the  land,  the  vegetation  on 
the  land  was  destroyed,  and  It  was  rendered 
unfit  tor  Immediate  agricultural  purposes. 

[1]  In  this  case  appellee  recovered  the  full 
value  of  the  land  on  the  proposition  that  the 
value  was  totally  destroyed.  The  court  sub- 
mitted the  following  Issue : 

"What  was  the  reasonable  market  value  o( 
plaintiff's  land  immediately  after  the  accom- 
plishment of  the  act  complained  of  in  plaintiff's 
petition,  namely,  seeping  of  plaintiff's  land  aa 
therein  alleged?" 

The  answer  of  the  Jury  was  not  responsive 
to  the  qnestlon;  for.  Instead  of  stating  that 
the  land  bad  no  market  value,  the  evasive 
answer  was  given: 

"No  immediate  market  value  for  acilcaltural 
purposes." 

The  land  had  never  been  used  for  agricul- 
tural purposes,   but   was   uncultivated  land 
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covered  wiOi  grun,  cactus,  and  mesqnite 
tises.  The  question  was  broad  enough  to  cov- 
er the  market  value  for  all  purposes,  as  It 
aliould  have  done,  but  the  jury  did  not  answer 
it,  and  the  answer  was  not  full  aioogh  to 
form  the  basis  for  a  Judgment  The  answer 
did  not  meet  the  Issue,  and  it  can  be  dearly 
inferred  from  it  that  the  Jury  believed  that 
the  land  did  have  a  market  value  for  pur- 
poees  other  than  that  of  agrlcultoral,  and 
even  In  a  short  while  value  for  that  purpose. 
There  shoold  be  a  definite,  dear  answer  to 
soch  an  issue  before  appellee  can  be  permitted 
to  recover  the  full  value  of  the  land  and 
hare  the  land  also.  It  may  be,  as  said  in 
Hallway  v.  Wallace,  74  Tei.  681,  12  S.  W.  227, 
that  the  owner  of  land  has  the  right  to  have 
his  damages  measured  by  the  extent  of  the 
tajnry  to  the  land  used  for  any  lawful  pur- 
pose to  which  he  might  desire  to  appropriate 
it ;  stUl,  when  the  Jury  was  asked  to  find  the 
market  value  after  the  injury  was  Inflicted, 
the  answer  should  not  have  fixed  the  market 
value  by  the  use  that  could  have  been  made  of 
the  land,  but  should  have  found  whether  the 
land  had  any  market  value,  regardless  of  the 
purpose  to  which  It  might  be  at^ropriated. 
There  was  evidence  to  the  effect  that  the  land 
had  resumed  its  pristine  vigor,  and.  If  that 
be  true,  it  would  not  be  a  Just  measure  of 
damages  to  give  appellee  the  full  value  of  the 
land.  A  pn^per  measure  of  damages  should 
be,  and  Is,  one  wlilch  gives  compensation,  and 
It  should  not  be  made  the  means  of  qpecnla- 
tlon.  It  cannot  be  contended  with  any  de- 
gree of  propriety  that  temporary  destruction 
of  the  fertility  of  the  land  should  entitle  ap- 
pellee to  a  reooveary  for  the  full  value  of  the 
land,  and  tn  inquiring  into  the  damages 
weight  should  be  given  to  facts  which  tend  to 
show  a  renewal  of  the  fertility  of  the  land 
and  a  return  to  its  normal  state.  The  land 
might  have  heen  rendered  for  a  while  utterly 
unproductive,  and  have  no  market  value  for 
a  time  for  agricultural  purposes,  but  have 
a  market  value  for  purposes  of  speculation 
or  other  purposes. 

[2,  3]  It  is  true,  as  stated  by  appellee,  that 
the  measure  of  damages  in  cases  of  this  char- 
acter Is  the  difference  In  the  market  value 
of  the  land  immediately  before  and  imme- 
diately after  the  injury,  but  in  arriving  at 
that  market  value  the  permanency  or  tem- 
porary nature  of  the  damage  should  be  con- 
sidered. Suppose  for  Instance  land  is  flood- 
ed, hot  tn  a  few  weeks  the  water  disappears, 
leaving  Oie  land  as  good  as  it  was  before 
the  flood;  If  the  fact  of  the  abatement  of 
the  water  Is  not  considered,  but  the  damage 
measured  by  the  market  value  of  the  land 
as  soon  as  flooded,  a  person  might  be  made 
to  pay  tlie  full  value  of  the  land,  and  the 
owner  In  a  few  weeks  have  his  land  in  fine 
condition.  In  order  to  arrive  at  the  market 
value  of  the  land  after  the  water  had  soaked 
Into  it  appellant  should  have  been  allowed  to 
prove  that  the  land  has  regained  its  normal 
state.    That  proof  might  throw  some  light 


on  the  market  value  at  the  time  of  the  In- 
jury. 

The  court  recognized  the  fact  that  the  Jury 
should  take  into  consideration  the  renewal 
of  the  fertility  of  the  land  In  arriving  at 
the  permanency  of  the  damages,  for  he  so 
instructed  them,  but,  when  some  of  the  proof 
was  offered  of  the  fact  of  the  land  regain- 
ing Its  fertility,  it  was  excluded  by  the  court. 
Under  the  facts  proven,  the  court  should  not 
have  rendered  judgment  for  the  full  value 
of  the  land. 

[4]  Undoubtedly  It  was  a  serious  injury 
to  Impair  the  usefulness  of  the  land  for  any 
length  of  time,  but  an  injury  that  lasts  tat 
a  time  only,  even  though  it  be  several  yean, 
cannot  be  deemed  permanent,  and  the  court 
erred  in  so  Instructing  the  Jury.  Permanency 
carries  with  It  the  idea  of  something  that  Is 
durable,  lasting,  that  never  changes.  An 
injury  to  land  may  be  in  its  nature  per- 
manent as  distinguished  from  the  injury  to 
the  crops  on  it,  but  it  might  as  well  be  said 
that  eternity  la  a  greater  lapse  of  time  as 
to  say  that  a  thing  is  permanent  that  is  cur- 
ed In  a  few  years. 

The  fourth  and  fifth  assignments  of  error 
are  overruled,  and  the  sixth  assignment  is 
too  general  to  be  considered. 

[S]  We  sustain  the  seventh  and  eighth  as- 
signments of  error  for  reasons  hereinabove 
given.  The  Jury  should,  in  order  to  arrive 
at  the  permanency  of  the  Injuries,  have  been 
required  to  answer  as  to  the  condition  ut 
the  land  at  the  time  of  the  trial,  9t  before 
that  time.  The  verdict  should  have  been 
reached  by  taking  into  consideration  the  time 
for  which  the  injury  lasted. 

We  have  considered  all  errors  that  are 
likely  to  be  commlttM  on  another  trial,  and, 
for  the  reasons  given,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

On  Motion  for  Behearing. 
This  court  has  not  held,  as  so  emphatical- 
ly asserted  by  appellee,  that  he  cannot  re- 
cover every  dollar  of  damages  InlUcted  ujpon 
him  by  the  negligence  of  appellant,  but  this 
court  did  hold,  and  reiterates,  that  he  can- 
not recover  for  total  destruction  of  the  value 
of  his  land  under  a  finding  that  It  was  only 
temporarily  rendered  unfit  for  agricultural 
purposes.  The  answer  of  the  Jury  was  not 
responsive  to  the  question  propounded  to 
them  by  the  court,  and  no  measure  of  dam- 
ages can  be  applied  to  their  answers.  If  the 
land  had  a  value  for  any  purpose  immediate- 
ly after  the  damages  were  inflicted,  that 
value  should  be  kept  in  view  in  arriving  at 
the  amount  of  compensation  to  be  awarded 
the  Injured  party.  Th^s  Is  nothing  but  com- 
mon sense  and  justice.  No  man  should  be 
allowed  to  recover  for  the  full  value  of  his 
land,  and  yet  retain  the  land,  which,  as  In 
this  case,  bad  some  value.  As  is  usual  In 
overzealous  motions  for  rehearing.  It  la  as- 
serted that  this  court  has  overruled  numbers 
of  decisions  of  other  courts,  and  totally  dls- 
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regarded  the  former  deetslons  of  this  court 
There  is  no  conflict  between  the  decision  of 
this  court  and  that  of  any  other  conrt  In  this, 
or  any  other  state.  The  evidence  tended 
strongly  to  show  that  the  value  of  the  land 
was  not  totally  destroyed,  and  the  jury  fail- 
«d  and  refused  to  so  find. 

[I]  It  is  contended  that  this  court  has  vio- 
lated the  mles  in  ccmsidering  the  assign- 
ments of  appellant,  but  there  is  no  merit  in 
the  contention.  It  is  fundamental  error  for 
a  Judgment  to  be  rendered  on  the  answer  of 
a  Jury  which  is  not  responsive  to  an  issue 
without  which  there  is  no  basis  for  the  Judg- 
ment The  Jury  evaded  an  answer  to  the 
issue  as  to  what  was  the  value  of  the  land 
Immediately  after  the  alleged  injury  was 
inflicted,  and  there  was  at>solutely  no  basis 
upon  which  to  found  a  Judgment  for  appellee. 
It  is  aU  very  well  to  theorize  about  the  land 
value  being  totally  destroyed,  but  the  fact 
remains  that  the  jury  faUed  and  refused  to 
so  find.  The  Judgment  must  stand  upon  the 
findings  of  the  Jury,  and  not  upon  theories 
and  bypotbleses  l^owever  Ingeniously  and 
plausibly  advanced.  If  any  hardship  comes 
to  appellee  through  the  application  of  the 
rule  that  in  every  case  in  wMch  damages 
are  sought,  compensation,  and  compensation 
alone,  for  injuries  can  be  recovered,  it  is 
the  rule  to  which  appellee^  as  others  have 
done  before  him,  must  submit  This  court 
is  not  responsible  for  the  rule,  nor  is  it  the 
author  of  it,  but  In  Justice  and  good  con- 
science It  will  enforce  It  The  rule  of  com- 
pensation Is  the  rule  of  Justice  In  every  dam- 
age suit,  and  all  rules  must  bend  to  the  de- 
mands of  that  rule.  Whenever  any  arbitrary 
rule  stands  In  the  way  of  the  enforcement 
-of  the  rule  of  oompensatlea,  it  must  and  wlU 
be  set  aside,  without  fear  and  without  favor. 

[7]  If  the  cpiestlon  of  whether  the  value  of 
the  land  was  totally  destroyed  or  not  had  not 
lieen  submitted  to  the  Jury,  the  statement  of 
facts  might  be  consulted  to  sustain  the  Judg- 
ment but  It  cannot  be  done  in  this  case, 
-where  the  Issue  was  submitted.  Terrell  t. 
Proctor,  172  8.  W.  996. 

The  motion  for  rehearing  Is  overruled. 


CARTER  V.  SMITH  et  aL    (No.  7354.)* 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Jan.  22,  1916.     Rehearing  Denied 

March  11,  1916.) 

1,  Specuio   Pebfobuance   €=58— Contract 
FOB  Sale  of  Land. 

Where  a  contract  for  the  sale  of  land  pro- 
vided in  its  concluding  clause  that  if  the  pur- 
chaser failed  or  refused  to  perform  by  the  pay- 
ment of  the  purchase  money  as  provided,  with- 
out default  of  the  vendor,  then  the  purchaser 
should  "as  a  full  penalty  and  liquidated  dam- 
ages for  his  breach  of  this  contract  forfeit  to 
[the  vendor]  the  first  payment  of  $500  this  day 
made  upon  the  land  herem  contracted  for,"  such 
contract  was  alternative,  and  gave  the  pur- 
chaser the  choice  of  paying  for  the  land  or  of 
failing  or  refusing  to  do  so  and  forfeiting  the 


first  payment  in  view  of  llie  declaration  that 
the  penalty  should  be  in  payment  of  liquidated 
damages  in  case  of  breach,  so  that  specific  per- 
formance of  the  contract  at  the  purcluaer's 
suit  could  not  be  decreed  after  default  in  tlie 
payment  of  the  balance  of  the  pricci 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formance,  Cent  Dig.  f$  17»,  X80;  Dec  Dig. 
«=>58.] 

2.  Specific  Pebfokuaitoe  (^=>126(2>— Ai.teb- 
native  contbaot  to  sell  i4and. 

A  decree  for  specific  performance  of  a 
contract  to  seU  land  must  follow  the  substan- 
tial, it  not  the  precise,  terms  of  the  contract, 
so  that  it  cannot  be  entered  where  the  contract 
is  alternative  in  favor  of  the  purchaser,  permit- 
ting him  to  perform  or  to  for&it  a  payment  for 
breach. 

[Ed.  Note.— For  other  cases,  see  Specific  Per> 
formance,  Dec.  Dig.  «=sl26(2).] 

3.  Specifio  Pebfobkaitob  «3>121(10)— Abait- 
donmbnt  of  (dontraot  —  scixioixrot  of 
Evidence. 

In  the  purchaser's  suit  for  specific  perform- 
ance of  a  contract  to  convey  land,  evidence 
held  sufficient  to  sustain  the  finding  tliat  the 
purchaser  abandoned  the  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  e=»121(l0).] 

4.  Appeal  and  Ebbob  «=s>1010(1)— Review- 
Finding. 

The  fact  that  the  evidence  will  sustain  a 
finding  contrary  to  that  of  the  trial  conrt  af- 
fords the  appellate  court  no  sufficient  reason 
for  interfering  with  the  finding  below,  provided 
the  evidence  was  also  sufficient  to  sustain  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8878-^81;  Daa  Dig.  «=> 

6.  Speciiio  Pbbfobxanob  «=»121(10)— Abar- 

DONUENT  OF  CoNTBACT — INTENT. 

In  the  purchaser's  suit  tor  specific  per- 
formance of  a  contract  to  sell  land,  the  fact 
that  the  vendors'  title  was  not  good  was  not 
conclusive  on  the  point  whether  the  purchaser 
abandoned  the  contract  by  declining  to  proceed 
further  with  the  trade. 

[EM.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  «=9l21(iO).] 

Appeal  from  District  Court,  Dallas  Coon- 
ty;   Kenneth  Foree,  Judge. 

Suit  by  R.  O.  Carter  against  James  A. 
Smith  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Morrow  &  Morrow,  of  Hlllsboro,  and  O.  M. 
Smithdeal,  of  Dallas,  for  appellant  Barry 
Miller,  Meador,  Davis,  Johnson  &  Golden, 
and  Smith,  Robertson  &  Robertson,  all  of 
Dallas,  for  appellees. 

RASBURT,  J.  R.  O.  Carter,  appeUant. 
sued  James  A.  Smith  and  his  wife,  M.  M. 
Smith,  Mollie  D.  Kirby,  personally  and  as 
executrix  of  the  will  of  her  husband,  M.  W. 
Kirby,  deceased.  Union  Terminal  Company 
and  D.  B.  Johnson  to  enforce  specific  per- 
formance of  a  written  contract  to  convey 
lands.  A  Jury  was  waived  and  the  cause 
submitted  to  Hon.  Kenneth  Foree;  Judge. 
resulting  in  Judgment  against  appellant, 
from  which  this  appeal  is  prosecuted. 

The  pleading  in  the  court  below  supports 
the  Issues  presented  in  the  briefs  of  both 
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parUea,  and  for  tlutt  reaaon  it  Is  nnneces- 
gary  to  r«cite  same. 

CpoD  request  of  appellant  the  trial  Judge 
prepared  and  filed  conclosions  of  fact.  Many 
of  the  findings  are  cliallenged  on  the  ground 
that  they  are  vittiont  support  in  the  evi- 
dence. 9or  that  reason  we  do  not  attempt 
to  state  anch  findings.  Nor  will  we  prepare 
concInslonB  of  t&ct  upon  the  whole  case,  since 
we  do  not  regard  It  necessary  to  do  so  in  or- 
der to  dispose  of  the  case.  We  will,  how- 
erer,  upon  the  issues  we  do  discuss,  state  our 
conclusions  of  fact  as  deduced  from  the  evi- 
dence bearing  upon  such  Issnes. 

[1}  The  contract,  which  is  the  basis  of  the 
cait,  omitting  formalities  and  the  acknowl- 
edgment of  the  parties,  is  as  follows: 

"Hiis  agreement  this  day  entered  into  by  and 
between  Jaa.  A.  Smith  and  bis  wife,  M.  M, 
Smith,  par^  of  tbe  first  part,  and  B.  O.  Car- 
ter, party  of  the  second  part,  all  of  Dallas  coun- 
tr,  state  of  Texas,  witnesseth: 

"First.  For  and  in  consideration  of  tbe  sum 
of  five  handred  dollars  ($500.00),  to  us  in  hand 
paid  the  receipt  of  which  is  hereby  acknowledg- 
ed, and  the  further  sum  of  thirty-five  hundred 
doUars  (^.SOO.OO)  to  be  paid  in  cash  at  the  date 
of  tbe  execution  of  the  conveyances  hereinafter 
called  for,  and  the  farther  consideration  of 
eisht  thoosand  doUara  ($8,000.00)  to  be  paid, 
to  be  evidenced  by  three  notes  payable  to  the 
Older  of  the  said  James  A.  Smith,  each  in  the 
(oin  of  two  thousand  six  hundred  and  slzty- 
ax  dollars  and  sizty-siz  and  two-thirds  cents 
i«2,666.66%)  payable  one,  two  and  three  years 
after  date,  secured  by  vendor's  lien,  interest  7 
per  cent.,  payable  semiannoally,  party  of  the 
fint  part  dOM  hereby  covenant,  contract  and 
oblirate  itself  to  convey  to  said  B.  O.  Carter, 
party  of  the  second  part;  by  regular  deed  of 
conveyance,  with  the  usual  warranties  tbe  fol- 
lowing described  nroperty,  situated  In  the  city 
and  county  of  Dallas,  state  of  Texas,  tiie  same 
being  aU  of  block  340,  according  to  Murphy  & 
Bolanx  offiaal  map  of  the  city  of  Dallas,  the 
nme  frcmting  100  feet  on  the  S.  side  of  Tonng 
Kreet  and  100  feet  on  tlie  N.  side  of  Colombia 
street  and  200  feet  on  the  R  side  of  Broadway 
street,  and  being  a  tract  of  land  100  by  200 
feet 

"Second.  The  party  of  the  first  part  agrees  to 
famish  the  party  of  the  second  part  en  abstract 
of  title  to  said  land  showing  good  and  merchant- 
able title  in  tbe  first  parties,  and  after  delivery 
of  same  to  second  party  he  shall  have  reason- 
able time  within  which  to  have  said  title  passed 
upon  by  bis  attorney,  and  it  is  hereby  agreed 
and  said  second  parl7  has  sixty  days  from  date 
within  which  be  can  pass  upon  said  title  and 
accept  tbe  same,  and  the  said  second  party  shall 
have  tbe  fall  term  of  sixty  days  from  date  witii- 
in  widcfa  to  aecept  the  title  under  the  terms  of 
this  asreement  without  forfeiture  upon  the  obli- 
ration  of  the  parties  of  the  first  part  to  convey 
title  to  him  as  herein  provided. 

"Third.  If,  however,  said  first  parties  can- 
not show  gopA  and  merchantable  title  in  them- 
selves to  said  land,  they  shall  have  reasonable 
time  after  the  knowledge  of  such  fact  within 
whiefa  to  make  their  title  merchantable,  and  if 
tbeir  said  title  cannot  be  made  merchantable 
within  said  reasonable  time,  the  parties  of  the 
£rst  part  shall  refund  to  said  second  party  tbe 
$r/)0  paid  tbem  imder  the  terms  of  this  con- 
tract, and  tUs  obligatiott  shall  become  nnll  and 
vmd. 

"Fonrth.  If  said  first  parties  are  able  to  show 
fm?d  and  merchantable  title,  as  aforesaid,  In 
them  to  tbe  lands  herein  described,  the  said  sec- 
ond party  agrees  to  pay  the  said  first  party  up- 
OB  the  execution  and  delivery  of  the  said  deed 


to  him,  as  aforesaid,  the  farther  sum  of  $3,600 
cash,  and  to  execute  his  notes  for  the  balance 
of  the  purchase  money  as  almve  provided ;  and 
in  the  event  said  second  party  fails  or  refuses 
to  perform  the  terms  of  this  contract  by  the 
payment  of  tbe  purchase  money,  as  above  pro- 
vided for,  in  money  and  notes,  without  default 
of  the  party  of  the  first  part,  as  above  defined, 
then  said  second  party  shall  as  a  full  penalty 
and  liquidated  damages  for  bis  breach  of  this 
contract  forfeit  to  first  party  the  first  payment 
of  $500,  this  day  made  up<»i  the  land  herein 
contracted  for." 

The  construction  placed  upon  the  contract 
by  respective  counsel,  aside  from  all  other 
Issues  in  reference  thereto  depending  up<« 
facts  aliunde  the  contract,  differs  widely. 
The  position  of  counsel  for  appellant  is  that 
the  essential  thing  intended  by  the  parties 
was  tbe  conveyance  of  the  land,  and  that 
tbe  agreement  to  forfeit  the  $600  was  Intend- 
ed as  a  means  of  coercing  performanoe  rath- 
er than  a  satisfaction  of  ttie  contract,  If  ap- 
pellant failed  or  refused  in  that  respect. 
The  position  of  counsel  for  appellee  is  that 
the  contract  la  alternative  and  gave  appel- 
lant the  election  of  performing  tlie  contract 
or  of  refusing  to  do  so.  Thus  a  construction 
of  tbe  Intention  of  the  parties,  gathered  from 
the  contract,  is  obviously  of  prime  and  Initial 
Importance ;  and  Buch  intention  on  the  issue 
80  raised  la  to  be  gathered  wholly  from  tbe 
conclndlng  clause  thereof,  since  the  remain- 
ing provlsionB  of  the  contract  refer  wlMdly  to 
otiier  matters. 

In  reference  to  such  contracts  the  Supreme 
Court  of  this  state  say: 

"Much  has  been  well  said  in  the  opinions  of 
this  court  *  *  *  affirming  the  right  to  spe- 
cific performanoe  of  contracts  for  the  convey- 
ance of  land  which  contain  stipulations  for  the 
payment  of  sums  of  money,  called  penalties, 
or  liquidated  damages,  inserted  to  secure  the 
performanoe  of  the  act  agreed  to  be  performed. 
A  different  class  of  contract  is  that  where  one 
of  the  parties  is  given  the  election  to  do  some- 
titing  etse  in  lien  of  conveying  the  land."  Bed- 
wine  V.  Hudman,  104  Tex.  21,  133  S.  W.  42a 

In  the  case  dted  the  court  adopts  as  a  cor- 
rect rale  for  determining  the  class  to  which 
a  given  contract  belongs  the  following: 

"The  question  always  is,  what  is  the  c<m- 
tract?  Is  it  that  one  certain  act  shall  be  done, 
with  a  sum  annexed,  whether  by  way  of  penalty 
or  damages,  to  secure  the  performance  of  this 
very  act?  Or  is  it  that  one  of  two  things  shall 
be  done  at  the  election  of  the  party  who  has 
to  perform  the  contract,  namely,  the  perform- 
ance of  the  act  or  the  payment  of  the  sum  of 
money?  If  the  former,  the  fact  of  the  penal  or 
other  like  sum  being  annexed  will  not  prevent 
tbe  court  enforcing  the  performance  of  the 
very  act,  and  thus  carrying  into  execution  the 
intention  of  the  parties.  If  the  latter,  tbe  con- 
tract is  satisfied  by  the  payment  of  a  sum  of 
money,  and  there  is  no  ground  for  proceeding 
against  the  party  having  the  election,  to  compel 
the  performance  of  the  other  alternative."  Fry, 
Spec.  Per.  S  115. 

We  conclude,  In  tbe  light  of  the  rule  stated, 
the  contract  was  alternative,  and  gave  appel- 
lant the  choice  of  two  courses,  a  compliance 
with  either  of  which  would  relieve  him  of  all 
liability.  Giving  to  the  language  of  the  con- 
tract its  ordinary  meaning,  appellant's  obliga- 
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tton  WHa,  If  ai^idlees'  title  was  good,  to  ac- 
cept the  land  upon  the  agreed  terms.  Or  he 
conld,  title  being  good  and  appellees  without 
default,  breach  or  fttll  or  refuse  to  perform 
the  contract.  The  contract  expressly  pro- 
vides that  If  appellant  falls  or  refuses  to  per- 
form, he  shall  forfeit  to  appellees  the  $500 
deposited  by  him.  For  what  purpose?  The 
contract  Itself  furnishes  the  answer  when  it 
declares  it  shall  be  the  agreed  or  liquidated 
damages  for  the  breach  of  the  contract.  In 
short,  Its  breach  is  permitted  by  forfeiting 
the  $500.  The  contract  provides  as  much. 
This  conclusion  Is  sustained  by  the  further 
provision  that  the  $600  shall.  If  forfeited,  be 
"full  penalty  and  liquidated  damages"  for 
such  "breach"  thereof.  While  the  word  pen- 
alty Is  descriptive  merely  of  the  sum  agreed 
upon,  the  term  "liquidated  damages"  means, 
in  connection  with  penalty,  that  said  sum 
was  ascertained  and  fixed  as  fair  compensa- 
tion for  appellees  In  the  event  appellant  elect- 
ed or  chose  to  breach  or  recede  from  the  con- 
tract The  foregoing  conclusions  are  fairly 
dedudble  from  the  language  of  the  c<mtract 
A  contrary  conclusion  can  find  little,  if  any, 
support  in  the  language  of  the  contract  No 
expression  is  found  in  the  contract  indicating 
that  the  penalty  was  Intended  as  a  means  at 
coercing  performance.  The  amount  of  the  pen- 
alty in  its  relation  to  the  sum  agreed  to  be  paid 
for  the  land  is  insignificant  and  more  near- 
ly represents  perhaps  the  loss  which  would 
befall  appellees,  than  a  sum  which  would 
induce  appellant  to  perform  the  contract, 
rather  than  submit  to  the  forfeit  However, 
if  there  was  nothing  at  all  in  the  contract 
indicating  the  Intention  of  the  parties,  we 
would  be  inclined  to  hold  that  the  penalty 
was  inserted  to  coerce  performance.  But 
when,  as  here,  the  parties  declare  the  penalty 
is  to  be  in  payment  of  the  agreed  or  liquidat- 
ed damages  In  case  of  breacb,  we  are  con- 
strained to  conclude  that  such  was  the  inten- 
tion. A.  contract  quite  similar  in  Its  provl- 
8l<MU9  with  the  one  under  discussion  was  con- 
stmed  in  Moss  v.  Wren,  102  Tez.  667,  113  S. 
W.  739. 120  8.  W.  847.  The  only  material  dif- 
ference in  the  cmtracts  Is  that  by  the  one  In 
the  case  cited  the  seller  agreed  to  "accept" 
the  penalty  in  satisfaction  of  the  breach  of 
the  contract  It  is  true  that  the  Supreme 
Court,  in  receding  from  Its  original  conclu- 
sion that  the  sum  was  inserted  as  a  means  of 
coercing  performance,  said,  "If  nothing  had 
been  said  as  to  the  acceptance  of  the  $1,000 
by  the  seller,  our  original  opinion  would  have 
been  correct,"  seemingly  making  the  case 
turn  upon  the  agreement  by  the  seller  to  ac- 
cept the  sum.  We  think  the  Supreme  Court 
did  mean  to  say  that  tlie  contract  must  bind 
the  seller  to  accept  the  agreed  sum,  but  did 
not  mean  that  he  could  only  be  held  to  be 
bound  when  the  precise  word  "accept"  was 
used  for  that  purpose.  It  occurs  to  us  that 
when  appellees  assented  to  the  provision  in 
the  contract  that  appellant  could  breach  the 
contract  by  forfeiting  the  $600,  they  were  as 


much  bound  to  accept  same  as  they  wonld 
have  been  had  they  agreed  in  express  woTd» 
to  do  so,  and  that  the  Supreme  Court  meant 
no  more  than  that  It  was  precisely  so  ruled 
in  the  case  of  Simpson  v.  Eardley,  137  S.  W. 
378,  and  wherein  the  Supreme  Court  denied 
the  writ  of  error.  There  is  no  provision  la 
the  contract  in  the  instant  case  that  appel- 
lant should  accept  deed  from  amwllees  or 
that  appellees  should  accept  the  balance  ot 
the  cash  and  deferred  note  payments,  but  It 
wUl  not  be  contended  that  each  was  any  the 
less  bound  to  do  so  had  there  been  no  failure 
of  title  or  breach  of  contract 

[2]  It  being  clear,  then,  that  appellant  had 
the  election  of  two  courses  to  pursue,  the 
remedy  of  the  parties  was  not  mutual,  and 
specific  performance  should  not  have  been  de- 
creed. This  Is  true  for  the  reason  that  a  de- 
cree of  spedflc  performance  must  follow  the 
substantial,  if  not  the  precise,  terms  of  the 
contract  Such  a  decree  in  this  case  would 
be  one  that  would  permit  appellant,  evot 
thereafter,  to  perform  the  contract  or  forfeit 
bis  $600 ;  in  short,  a  decree  requiring  appel- 
lees to  perform  specifically  but  allowing  ap- 
pellant the  choice  of  performing  or  forfdtlng 
the  agreed  penalty.  In  such  cases  it  has  been 
repeatedly  held  the  parties  must  resort  to 
their  remedy  at  law. 

[3]  The  court  below  found  as  a  fact  that 
appellant  declined  to  proceed  under  the  con- 
tract within  the  time  provided  and  abandon- 
ed same.  While  we  think  all  other-  Issues 
immaterial  in  view  o^  our  construction  of  the 
contract,  we  nevertheless  further  conclude 
that  the  evidence  does  sustain  the  finding  of 
the  court  that  appellant  both  declined  to  per- 
form tile  contract  and  abandoned  it  It  Is 
held  that  one  may  "except  in  the  case  of  a 
perfect  legal  title  to  a  corporeal  heredita- 
ment," abandon  "every  right  or  interest  In, 
title  to,  or  ownership  of  property."  1  C.  J.  9. 
Or,  stated  otherwise,  "there  is  nothing  in 
principle,  to  prevent  the  owner  from  aban- 
doning his  right  of  property  In  land,  provided 
the  intention  to  do  so  be  evidenced  by  an  act 
or  deed  legally  sufficient  to  operate  a  divesti- 
ture of  his  tiUe."  Dikes  v.  MiUer,  24  Tex. 
417. 

The  testimony,  which  tended  to  show  the 
refusal  to  proceed  under  tjie  contract  and  an 
abandonment.  Is  as  foUows :  Appellant  is  the 
son  of  J.  Mercer  Carter,  who  was  the  agent 
of  appellant  prior  and  subsequent  to  tbe  exe- 
cution of  the  ctmtract  in  all  matters  pertain- 
ing to  the  land  in  controversy  in  this  snit^ 
W.  G.  Currie,  real  estate  broker,  commenced 
with  the  elder  Carter  the  negotiations  which 
resulted  in  the  execution  of  the  contract 
After  the  contract  was  executed.  Smith,  one 
of  the  appellees,  in  compliance  with  the  con- 
tract, delivered  an  abstract  of  title  to  the 
land  to  an  abstractor  with  instructions  to< 
supplement  it  so  as  to  show  the  condition  of 
the  title  to  date,  and  deliver  same  to  J.  Mer- 
cer Carter  when  he  called  for  it,  but  not  to 
attach  his  certificate  until  be  called  for  iv 
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The  pnrpose  of  holding  the  cerOfleate  open 
was  tbat  Carter  when  he  did  call  for  It  might 
bare  a  certiflcate  covering  all  matters  ap  to 
the  very  time  he  received  same  and  to  avoid 
furnishing  another  supplement  Carter  was 
advised  by  Smith  as  many  as  three  times  that 
the  abstract  was  at  the  abstractor's  office  for 
him  whenever  he  called  for  same.  Carter 
did  call  at  the  office  of  the  abstractor  several 
times  with  different  people  and  was  told  that 
n-henever  he  was  ready  for  It  the  certificate 
would  be  attached  and  the  abstract  delivered. 
He  declined  to  take  it,  explaining  to  the  ab- 
stractor that  when  he  was  ready  he  would 
advise  him.  Carter  never  did  call  for  the 
abstract;  nor  did  appellees  actually  deliver 
the  same  to  him ;  nor  did  R.  O.  Garter  ever 
cill  at  the  abstractor's  office;  nor  was  he 
advised  that  the  abstract  was  ready  for  him. 
Having  heard  nothing  from  Carter  on  May 
30, 190T,  and  construing  the  contract  as  hay- 
ing expired  on  that  date,  Smith,  one  of  the 
appellees,  secured  his  abstract  from  the  ab- 
stractor and  declared  the  $500  forfeited  to 
Mm  by  Carter  and  appropriated  same.  Sub- 
sequent to  the  forfeiture  and  after  the  ex- 
piration of  the  time  fixed  by  the  oontnuit 
Carter  in  casual  conversation  with  Currle  In- 
luired  whether  Currle  had  received  his  com- 
mizision  for  negotiating  the  sale  for  appellees. 
On  being  Informed  that  he  had  not.  Carter 
said  he  ought  to  have  it  Currle  repeated  to 
appellees  his  conversation  with  Carter,  where- 
upon appellees  directed  him  to  secure  a  writ- 
ten order  or  release  of  the  money,  and  they 
would  pay  Carrie  his  commission.  Eetornlng 
to  Carter  he  secured  the  following : 

"Mr.  W.  G.  Ourrie,  Dallas,  Texas— Dear  Sir: 
I  am  not  inclined  to  abandon  mv  belief  that  I 
am  entitled  to  a  return  of  the  |500.00  I  paid 
through  ;ou  to  Messrs.  Kirby  &  Smith,  as  ear- 
nest monev  on  the  Berger  lot  No.  840,  but  I 
will  concede  yon  the  right  and  privilege  to  get 
any  adjustment  for  your  commission  for  mak- 
ing the  sale,  and  If  one  is  made  satisfnctory 
to  jou  to^ay  I  wiJl  withdraw  any  and  all 
claims  on  account  of  the  $500  that  I  may  have 
aad  end  the  matter. 

"[Signed]  3.  Mercer  Carter." 

Upon  receipt  of  the  letter  appellees  paid 
Corrie  one  half  of  the  $600,  retaining  the  oth- 
er half  nnder  their  agreement  with  Currle 
that  the  commission  should  be  divided  in  case 
Carrie  secured  a  purchaser.  Subsequent  to 
the  foregoing  and  in  October,  1907,  J.  Mercer 
Carter  called  upon  appellees  and  sought  an- 
other option  upon  the  land  or  the  privilege  of 
Klllng  it  Upon  being  informed  that  the  land 
vas  not  for  sale  Carter  requested  an  oppor- 
tunity of  selling  It  whenever  It  was  placed 
on  the  market,  assigning  as  a  reason  the  fact 
that  be  had  lost  his  former  deposit  which  he 
would  like  to  make  back.  The  contract  to 
convey  was  executed  March  30,  1907.  Tlie 
ftcts  Just  detailed  transpired  before  the  ex- 
piration of  the  year  1907.  The  Instant  suit 
MS  filed  April  2,  1914. 

H.  I]  Under  the  foregoing  we  feel  eon- 
strained  to  hold  that  the  evidence  was  suffl- 


(dent  to  sostaln  the  oonclusion  of  the  trial 
Judge  that  the  contract  was  abandoned,  and 
when  there  Is  such  evidence  we  may  not  dis- 
turb the  finding.  While  the  evidence  may 
have  also  sustained  a  contrary  finding,  that 
fact  affords  no  sufficient  reasmi  for  interfer- 
ence on  our  imrt  And  in  connection  with 
our  conclusion  It  may  be  admitted,  as  con- 
tended by  awellant,  that  there  was  evidence 
adduced  by  appellants  tending  to  show  that 
appellees'  title  was  not  good,  and  that  that 
was  the  reason  that  appellant  declined  to 
proceed  further  with  the  trade,  and  yet  this 
court  would  be  bound  thereby,  since  It  would 
not  follow  as  a  certainty  that  it  was  not  the 
Intention  of  appellant  to  abandon  the  con- 
tract 

There  are  a  number  of  other  propositions 
and  counter  propositions  urged  by  both  sides, 
but  we  do  not  consider  them,  nor  deduce  the 
facts  In  reference  thereto  because  of  the  con- 
clusions reached  on  the  two  issues  we  have 
discussed. 

The  Judgment  Is  affirmed. 


OOMMONWBAIiTH  BONDING  &  CASUAL- 
TY INS.  CO.  V.  HILL  et  al.    (No.  882.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  18,  1915.     On  Motion  for  Rehearing, 

Feb.  16,  1916.) 

1.  cobporations  ®=>89(2)— subbcbiption  to 
Stock — Call. 

A  call  for  a  subscription  to  stock  in  a  cor- 
poration is  not  necessary  when  the  contract  ot 
subscription  contains  the  promise  to  pay  the 
amount  subscribed  at  a  specified  date,  as  'the 
obligation  matures  at  such  time. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ii  375,  376;   Dec  Dig.  ig=»89(2).] 

2.  COBPOBATIa^S   $=378  —  IBSXTB   OT  STOCK  — 

Payment  or  Subscbiption. 

A  corporation  is  not  bound  under  a  sub- 
scription to  its  stock  to  issue  a  certificate  of 
stock  until  the  subscription  is  fully  paid. 

(£d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  J  J  219-231,  420-424,  429-434;  Dec. 
Dig.  «=»7&J 

8.  COEPOBATIONS   €=»78  —   StrBSCEBPTlON   TO 

Stock— LiABiLiTx. 

On  the  corporation's  acceptance  of  a  sub- 
scription to  its  stock  with  the  indorsement  of  se- 
cured notes  to  it  the  sabscriber  became  liable 
thereon. 

[E^  Note.— For  other  cases,  see  CorporationSi 
Cent.  Dig.  »  219-231,  420-124,  429-434 ;  Dec. 
Dig.  <S=»78.J 

4.    COBPOBATIONS    €=»99(1)— SUBSCBIPTION    TO 

Stock— Validity— CoNSTrruTioNAi,    Pbovi- 

MONB— "ISSUB." 

Under  ConaL  art  1%  (  6,  dechtring  that 
stocks  and  bonds  issued  without  money  paid 
therefor  shall  be  void,  and  in  view  of  Rev.  St 
1911,  art.  1170,  providing  for  the  forfeiture  of 
stock  on  nonpayment  of  the  subscription  notes, 
a  subscription  contract  with  the  promoter  of  a 
bonding  and  casualty  insurance  company  upon 
which  the  subscriber  executed  his  notes  pay- 
able to  the  promoter  and  to  secure  which  he  ex- 
ecuted a  deed  of  trust  on  certain  land,  which 
stock  was  not  delivered  to  the  subscriber,  but 
held  as  additional  security  for  the  payment  of 
the  notes,  was  not  void  or  illegal,  as  the  stock 
subscribed  for  did  not  represent  any  ou&tanding 
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liability  for  stock  or  any  tepreaentation  to  the 
PDblic  that  the  corporation  had  in  its  hand*  ac- 
tual cash  as  represented  by  fully  paid  up  certifi- 
cates, and  as  there  was  no  "issue"  of  sudi  stock ; 
the  term  "issue,"  as  a  noun,  meaning  the  act  of 
sending  or  causing  to  go  forth,  the  act  of  pass- 
ing out,  and,  as  a  verb,  meaning  to  send  out 
officially,  to  send  or  put  forth,  to  put  in  circu- 
lation,  to  emit. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  t  444;    Dec.  Dig.  «s>99(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

5.  EVIDINGE  «=S>83(1)  —  FBXSDICPTIOIf  —  PSB- 

FoauANCE  or  Official  Duty. 

The  presumption  is  that  the  officer  diarged 
trith  the  issue  of  a  permit  to  a  foreign  corpora- 
4on  on  its  filing  of  an  affidavit  showing  that  it 
had  on  deposit  with  the  state  treasurer  |100,000 
did  his  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $  105;   Dec.  Dig.  «=»83(1).] 

6.  cobpobations  «=»92  —  subscbiftion  to 
Stock— Notes— Vauditt. 

Notes  given  as  part  of  the  subscription  to 
stock  of  a  corporation  are  not  void,  and  may  be 
enforced  and  collected  as  valid  obligations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  866 :  Dec.  Dig.  <S=»»2.] 

On  Motion  for  Rehearing. 

7.  Evidence  «=>1!>8(26)  —  Best  and  Secon- 
DABT  Evidence  —  Issue  or  Cobpokate 
Stock. 

The  issuance  of  the  stock  of  the  corporation 
to  its  subscriber  should  be  established  by  the 
stock  itself,  which  should  be  produced  as  the 
best  evidence  of  its  issuance  and  acceptance; 
and  parol  evidence  as  to  the  issuance  of  such 
stock  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  507-513:  Dec.  Dig.  <S=>158(26); 
Corporations,  Cent  Dig.  {  1736.J 

Appeal  from  District  Court,  Swisher  Coun- 
ty;  R.  a  Joiner,  Judge. 

Action  by  W.  F.  Hill  and  others  against 
the  Commonwealth  Bonding  &  Castialty  In- 
surance Company,  with  plea  of  intervention 
by  C.  C.  Cantrell,  and  cross-action  by  the 
defendant  company.  Judgment  for  plaintiffs 
and  the  Intervener  denying  the  defendant's 
cross-action,  and  defendant  appeals.  Revers- 
ed and  remanded. 

Speer  &  Brown,  of  Ft  Worth,  and  Mar- 
tin, Kinder,  Russell  &  Zlmmermann,  of  Plain- 
view,  for  appellant.  Alexander,  Baldwin 
&  Rldgway,  of  Ft  Worth,  and  Moss  &  Leak, 
of  Memphis,  for  appellees. 

HUFF,  C.  J.  We  adopt  the  statement  made 
by  appellant,  which  Is  as  follows: 

"On  October  30,  1914,  appellee  W.  F.  HIU 
(plaintiff  below)  filed  this  suit  in  the  district 
court  of  Swisher  county,  Tex.,  against  appellant. 
Commonwealth  Bonding  \&  Casualty  Insurance 
Company  (defendant  below),  to  cancel  three 
promissory  notes  for  $500  each,  and  one  for 
f250,  payable  to  Commonwealth  Organization 
Company,  and  executed  by  one  C.  C.  Cantrell 
(intervener  and  plaintiff  below)  on  December  1, 
1910,  nearly  four  years  befor?  suit  filed,  and 
seeking  to  cancel  deed  of  trust  given  at  the 
same  time  by  said  C.  C.  Cantrell  to  John  Schar- 
bauer,  trustee  for  Commonwealth  Organization 
Company,  on  N.  E.  %  of  survey  No.  130,  block 
MIO,  Swisher  county,  Tez.,  plaintiff  alleging 
that  after  the  giving  of  said  notes  and  deed  of 


trust  by  Cantrell,  h^  th«  said  Ouitrdl,  sold 
said  land  to  one  O.  W.  Harp,  who  in  torn  sold 
to  appellee  Hill,  and  Hill  sdd  one-half  interest 
therein  to  appellee  Dora  Davis  April  20,  1914, 
or  about  six  months  prior  to  suit  Trustee 
Scharbaner,  the  Commonwealth  Organization 
Company,  and  G.  W.  Harp  were  not  parties  to 
the  suit  and  C.  C.  Cantrell  and  Dora  Davis  and 
husband,  M.  L.  Davis,  were  not  original  parties 
to  suit,  but  on  trial  of  eanse  appellee  Hill's  at- 
torneys joined  the  names  of  Dora  Davis  and 
M.  Li.  Davis  as  plaintifiCs  with  Hill  in  an  amend- 
ed petition,  and  filed  a  plea  of  intervention  for 
G.  C.  Cantrell  seeking  for  Cantrell  the  same  re- 
lief sought  for  the  plalntiffis.  Appellees  sought  a 
cancellation  of  said  notes  and  deed  of  trust  up- 
on the  bare  technical  legal  allegations  that  said 
notes  were  given  in  payment  for  stock  in  a  cor- 
poration issued  to  intervener,  Cantrell,  and  were 
therefore  void,  making  no  allegations  that  same 
were  fraudulently  obtained  or  that  said  stock 
was  not  in  a  going  concern  and  worth  par  value. 

Appellant,  the  Commonwealth  Bonding  &  Cas- 
ualty Insurance  Company,  answered,  denying 
that  said  notes  were  given  in  payment  for  such 
stock,  but  claiming  that  same  were  executed  to 
secure  a  subscription  contract  for  stock,  and 
were  held  as  collateral  security  to  said  subscrip- 
tion contract,  and,  further,  that  it  is  a  corpora- 
tion incorporated  under  the  laws  of  Arizona,  and 
under  the  laws  of  that  territory  said  notes  were 
valid  and  not  prohibited  even  though  given  for 
stock  direct  Appellant  also  by  way  of  cross- 
action  sought  judgment  on  said  notes  and  fore- 
closure of  deed  of  trust. 

"Upon  trial  before  the  court  without  a  jury 
judgment  was  entered  on  April  29,  1915,  in  f»- 
vor  of  plaintiffs  Hill,  Dora  Davis,  and  husband, 
M.  L.  Davis,  and  intervener  Cantrell,  canceling 
said  notes  and  deed  of  trust  Uen,  denying  de- 
fendant the  relief  sought  in  its  cross-action,  and 
decreeing  that  title  and  possession  of  the  certifi- 
cates of  stock  should  be  divested  out  of  inter- 
vener and  vested  in  defendant" 

O.  O.  Cantrell  entered  into  the  following 
subscription  contract  with  the  Common- 
wealth Organization  Company: 

"Commonwealth  Bonding  &  Accident  Insurance 
Company. 
"Capital  $10.00.  Surphis  $30.00. 

"No.  1124.  Subscription  to  Capital  Stock. 

"Whereas,  Commonwealth  Organization  Com- 
pany, of  Ft  Worth,  Texas,  are  promoting  the 
organization  of  a  Casualty  Bonding  &  Accident 
Insurance  Company,  to  be  incorporated  in  pur- 
suance of  the  laws  of  the  State  of  Texas,  under 
the  name  of  Commonwealth  Bonding  &  Acci- 
dent Insurance  Company,  or  such  other  name  as 
may  be  selected,  with  an  authorized  capital 
stock  of  three  hundred  thousand  dollars,  and  a 
paid-up  capital  of  at  least  two  hundred  thousand 
dollars,  paid  up  and  free  from  organization  ex- 
penses, all  in  accordance  with  a  printed  pros- 
pectus issued  by  them  and  delivered  to  me;     ' 

"And  whereas,  by  their  acceptance  of  this  sub- 
scription,    said     CommonweiUth     Organization 
Company  agree  to  endeavor  with  aU  reasonable  i 
diligence  to  accomplish  on  or  before  December ' 
31,  1910,  the  organization  of  said  corporation, , 
with  capital  stock  fully  paid  as  aforesaid,  they : 
to  defray  all  expenses  of  the  organization  and 
incorporation:  ' 

"Now,  therefore,  Z  do  hereby  subscribe  for  60 
one-tenth  shares,  of  the  par  value  of  ten  dol- 
lars each,  of  the  capital  Bto<&  of  said  Gommoik- 
wealth  Bonding  &  Accident  Insurance  Company, 
and  agree  with  said  company  and  the  said  Com- 
monwealth  Organization  Company,  to  pay  there- 
for the  sum  of  $2,000.00  dollars,  as  foUows: 
The  sum  of  $1,750.00  dollars  I  agree  to  pay  in 
money  or  securities  satisfactory  to  the  insuranc* 
department,  with  six  per  cent  interest,  to  said 


<s»For  other  oases  sm  some  topic  and  KBT-NUHBBR  ia  all  K«]r-Namb«r«d  DlgMtsaad  Inil«»ss 
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Commonwealth  Bondiiq;  A  Acddent  Inmrance 
Company  or  its  trustees  at  Ft.  Worth,  Texas 
(irhich  goea  to  capitaTand  surplus),  at  an;  time 
after  November  1,  1910,  immediately  upon  re- 
capt  of  notes  from  said  Commonwealth  Organi- 
ution  Company  that  its  capital  stock  has  been 
labscribed  in  good  faith  in  amounts  and  at  rates 
Dctting  the  company  at  least  two  hondred  tbou- 
>and  dollars  of  capital  in  the  aggregate  when 
paid.  'Ihe  remainuig  sum  of  $250.00  dollars  I 
agree  to  pay  and  do  pay  concurrently  with  this 
tubscrigtion  to  the  said  Commonwealth  Organi- 
uttioD  Company,  in  consideration  of  their  agree- 
meDt  hereinbefore  recited,  and  in  lien  of  any 
further  or  other  c«»tribation  to  expenses  of  or- 
gtniution  and  incorporating  said  company. 

"No  conditions,  representations,  or  agreements 
other  than  those  printed  herein  shall  be  binding 
OD  Commonwealth  Organization  Company  or 
tbe  Commoowealth  Bonding  &  Accident  Inanr- 
ance  Company. 

"Witness  my  hand  this  the  29th  day  of  Sep- 
tember, 1910.  O.  C.  Cantrell  [Name  of  Snb- 
■criber],  Memphis,  Texas.  Oceopatiim:  Farmer. 
Witness:    B.  E.  Bristol" 

On  December  1,  1910,  Cantrell  execated 
Us  four  notes,  three  for  $600  eadi,  doe 
in  12,  24,  and  80  months  after  date  respec- 
tirely,  and  one  note  for  $250,  dne  48  months 
after  date,  payable  to  the  order  of  Common- 
wealth Organization  Company,  and  to  secure 
which  he  executed  a  deed  of  trust  upon 
tlie  land  descilbed  In  the  petition  to  John 
Scbarbaner,  trustee.  The  deed  of  trust 
was  filed  for  record  January  20, 1911.  Tbere- 
after,  on  tbe  Slst  day  of  May,  1911,  Cantrell 
conreyed  tbe  land  to  G.  W.  Harp  by  a 
qnitclalm  deed  tOr  a  recited  consideration  of 
$1,800,  as  paid,  and  tbe  assumption  by  Hatp 
assondng  tbe  obligation  of  the  original  pur- 
chaser of  tbe  land  to  the  state  of  Texas. 
This  deed  recites  tbat  a  vendor's  lien  is  re- 
tained to  secure  the  not».  Harp  by  sdiool 
land  deed  conveyed  the  N.  E.  ^  of  the  sec- 
tion to  W.  F.  Hill,  which  was  filed  for  rec- 
ord October  27,  1911.  W.  H.  HUl  conveyed 
to  Dora  Davis  an  undivided  half  Interest 
to  the  land  in  question,  dated  April  20,  1914, 
and  recorded  November  8,  1914.  Tbe  four 
notes  were  introduced  in  evidence,  which 
showed  to  beer  Interest  at  the  rate  pf  6  per 
cent  per  fmniini  until  maturity,  and  there- 
tftn  untU  paid  at  the  rate  of  10  per  cent, 
per  annum,  payable  annually,  and  providing 
tor  tbe  usual  10  per  cent  attorney's  fees,  and 
•aid  notes  being  secured  by  $2,000  stock  in 
Ote  Commonwealth  Bonding  ft  Casualty  In- 
tatanoe  Oompany,  and  by  deed  of  trust  giv- 
en to  Jobn  Scbarbauer,  trustee.  The  notes 
were  signed  by  Cantrell  and  Indorsed  to  ap- 
pellants by  tbe  C<Hnmonwealth  Organization 
Company. 

The  charter  for  the  Commonwealth  Bond- 
hig  ft  Casualty  Insurance  Company  was  ob- 
tained under  tbe  laws  of  Arizona  on  the  23d 
day  of  March.  A.  D.,  1911.  The  purposes  for 
whidi  said  corporation  was  organized  were 
to  act  as  surety,  guarantor  of  the  fidelity  of 
employ^  trustees,  executors,  administrators, 
gnardlana,  and  to  act  as  administrator,  etc. 
Hiat  tbe  antborlzed  capital  stock  was  to  be 
$300,000,  divided  into  30,000  shares  of  the 
oar  value  of  $10  eacb. 


The  deed  of  trust  was  made  to  Scbarbau- 
er, as  trustee,  to  secure  the  Oommoawealth 
Organization  Company  in  the  payment  of 
the  notes  above  e^pecifled,  and  was  dated  De- 
cember 1,  1910.  Cantrell  by  bis  testimony 
showed  tbat  tbe  certificate  of  stock  was  is- 
sued, and  that  it  was  left  in  the  bands  of  R. 
J.  Thome,  an  attorney,  who  was  then  rep- 
resenting the  Commonwealth  Bonding  ft  Cas- 
ualty Insurance  Company.  He  states  that 
the  note  and  deed  of  trust  were  executed  in 
consideration  for  which  he  was  to  receive  a , 
oertlflcate  of  shares  of  stock  in  the  appellant 
company.  There  was  no  stock  certificate  of- 
fered or  produced  at  the  trial  and  Cantrell's 
testimony  as  to  the  stock  is  all  the  testimony 
that  there  is  in  the  record  as  to  the  issu- 
ance of  the  stock,  and  this  testimony  was 
admitted  over  the  objection  of  appellant 

[1]  It  Is  a  generaUy  recognized  rule  that 
a  call  for  subscription  to  stock  in  a  cor- 
poration is  not  necessary  when  the  contract 
of  subscription  contains  the  promise  to  pay 
the  amount  subscribed  at  a  certain  specified 
date  or  dates;  the  obligation  matures  at 
the  time  agreed  upon. 

[2, 3]  A  corporation  is  not  bound  under  the 
subscription  to  issue  a  certificate  of  stock  un- 
til the  subscription  is  fully  paid.  California 
Hotel  Go.  V.  Callender,  94  Cal.  120,  29  Pac. 
859,  28  Am.  St  Rep.  99.  When  tbe  appellant 
accepted  Cantrell's  subscription  contract  with 
the  indorsement  of  the  secured  notes  to  it, 
he  became  liable  thereon.  Panhandle  Pack- 
ing Oompany  v.  Bivlns,  140  S.  W.  523. 
..  [4]  The  appellee  Cantrell  has  not  paid  his 
safascription  contract  for  stock,  and  for  that 
reason  appellees  assert  his  contract  is  void, 
and  that  the  note  and  deed  of  trust  given  to 
secure  his  subscription  are  void.  Const  art 
12,  {  6,  does  not  declare  that  a  subscrlptloa 
contract  with  a  note  secured  for  subscrip- 
tion is  void;  but  it  is  the  stock  and  bonds  is- 
sued without  mone^  paid  therefor,  which  are 
declared  to  be  flctlttous  stock  or  indebtedness, 
tliat  are  void.  If  tbe  notes  were  given  for 
a  lawful  paqsose,  we  do  not  think  they 
should  be  declared  void.  The  fact  that  ttie 
contract  was  to  pay  for  stock  in  the  corpora- 
tion does  not  render  it  Illegal.  To  construe 
tbe  Constitution  to  tiave  the  effect  that  such 
contract  was  illegal  would  render  it  im- 
practicable to  form  a  corporation.  The  Con- 
stitution prohibits  "the  issue"  of  stodt  by 
a  corporation  unless  the  money  is  paid.  In 
Ban  Antonio,  etc.,  v.  Dentschmann,  102  Tex. 
207,  105  S.  W.  488,  114  S.  W.  1174,  our  Su- 
preme Court  said  stock  "can  be  paid  for  in 
installments."  If  it  can  be  so  paid  for,  then 
a  contract  of  subscription  with  secured  notes 
to  be  paid  in  installments  would  not  be  an 
illegal  contract.  The  subscription  and  the 
notes  given  as  part  thereof  are  not  for  an  il- 
legal issue  of  stock.  The  purpose  of  the  Con- 
stitution and  laws  was  doubtless  to  prevent 
the  issuance  of  watered  stock.  If  a  cor- 
poration lias  not  issded  such  stock,  there  is 
no  representation  to  the  public  tliat  it  has 
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in  Its  hands  actual  cash  as  represented  by 
folly  paid  up  certificates.  If  it  does  not 
execute  such  certificate  or  deliver  the  same, 
there  Is  no  obligation  on  the  corporate  body 
for  such  stock.  The  stock  subscribed  for 
does  not  represent  an  outstanding  liability 
for  stock.  If  the  contention  of  the  appellees 
shall  prevail,  the  very  object  of  the  law 
would  be  thwarted.  A  corpoi^tlon  could  not 
force  collection  of  stock  subscriptions  be- 
cause certain  subscribers  will  not  pay  and 
cannot  be  made  to  pay.  Innocent  third  par^ 
'  ties  would  be  made  to  suffer  and  an  injustice 
worked  against  other  subscribers  who  in 
good  faith  have  complied  with  their  contract 
"Issue,"  in  Its  ordinary  sense,  is  thus  defined 
in  23  Cyc.  358a: 

"As  a  noon:  The  act  of  sending  or  cansing  to 
go  forth ;  a  moving  out  of  an  mclosed  place ; 
egress ;  the  act  of  passing  out ;  exit ;  egress  or 
passage  out;  the  ultimate  result  or  end.  As  a 
verb:  To  send  out;  to  send  out  officially;  to 
send  forth ;  to  put  forth ;  to  deliver  for  use  or 
authoritatively ;  to  put  in  circulation ;  to  emit ; 
to  go  out ;  to  go  forth,  as  authoritative  or  bind- 
ing ;  to  proceed  or  arise  from ;  to  proceed  as 
from  a  source." 

CantreU  says  the  stock  was  issued  to  him 
for  these  notes,  but  It  is  to  be  noted  that  tJie 
stock  was  never  delivered  to  him.  He  says 
he  saw  it  In  the  possession  of  Robt  X 
Thome,  an  attorney  fbr  appellant  company. 
Moss  also  testified  he  saw  the  stodc  in  the 
hands  of  Thorne.  It  should  also  be  noted 
that  the  notes  in  question  were  executed  to 
the  Organization  Company,  and  l>efore'the 
appellant  was  incorporated.  The  evidence  Is 
also  to  the  effect  that  the  stock  was  not  de- 
livered to  Cantrell,  but  held  as  additional 
security  for  the  iwyment  of  the  notes.  TUs 
stock  was  not  therefore  sent  out  or  pnt  forth 
and  delivered  to  Cantrell.  It  was  never  in 
circnlation  or  binding  upon  the  corporation, 
or  by  its  authority  emitted  as  an  obligation 
binding  npon  the  corporation.  Tbe  framers 
of  the  Constitution  evidently  used  the  word 
"issue"  In  its  ordinary  sense.  If  so,  there 
was  never  an  Issue  of  this  stock,  and  no  Il- 
legal act  with  reference  thereto.  Hidalgo 
County  Drainage  Diat  v.  Davidson,  102  Tex. 
638,  120  S.  W.  849.  The  conclusion  of  Can- 
treU that  the  stock  was  issued  to  him  for  the 
notes  la  contrary  to  the  facts  npmi  which 
he  bases  that  conclusion.  He  had  executed 
hlfl  notes  before  any  stock  could  possibly 
be  issued  to  him.  He  had  agreed  with  the 
Organization  Company  that  he  would  give 
his  notes  and  secure  the  same  as  part  of  his 
subscription,  or  that  he  would  pay  the  mon- 
ey. He  elected  to  give  the  notes  with  secu- 
rity. The  Organization  Company  transferred 
the  contract  and  the  notes  to  appellant  This 
transaction  should  not  be  denounced  aa  il- 
legal. He  made  the  contract  for  the  purpose 
of  bringing  Into  existence  the  corporation, 
and  employed  Uie  Organization  Company  as 
his  agent  to  perform  that  labor,  and,  when 
this  was  done,  he  agreed  to  pay  his  But>scrlp- 
tlcu  contract  The  law  did  not  require  be- 
fore incorporating  that  the  stock  should  be 


fully  paid  before  inooriMration  (article  1121, 
subd.  37,  and  articles  1129.  1130,  4928,  R.  G 
S.),  such  as  is  required  in  life  insurance  com- 
panies (article  4725e).  The  law  only  required 
$100,000  to  be  paid  in  by  domestic  corpora- 
tions npon  obtaining  charters  issued  prior 
to  the  act  of  the  Legislature  of  1913  (page 
123,  f  1). 

[S]  This  c<»npany  was  organized  and  per- 
mitted to  do  business  in  this  state  in  1911. 
Article  4928  was  amended  in  1913  by  adding 
thereto  that  all  foreign  corporations  should 
file  an  affidavit  showing  that  such  coriwra- 
tlons  had  on  deposit  with  the  state  treasur- 
er $100,000;  but  should  the  law,  as  now 
amended,  apply  to  foreign  corporations  as 
it  did  to  domestic  corporations  at  the  time 
the  permit  was  granted  by  this  state  to  ap- 
pellant, the  charter  shows  that  there  was  a 
$300,000  capital  stock  authorized,  and  there- 
fore all  the  capital  stock  had  not  been  paid 
when  the  charter  was  granted  or  the  permit 
issued,  and  no  presumption  that  the  capital 
stock.  Including  Cantrell's,  was  fully  paid 
and  issued,  or  so  represented  to  bare  beeo. 
The  presumption  is  that  the  oflSoer  whose 
duty  it  was  to  issue  the  i>ermit  did  his  duty. 
The  mere  fact  that  the  notes  were  secured  by 
the  stock  of  Cantrell  in  the  corporation  does 
not  evidence  an  issue  of  stock  or  make  an 
illegal  contiract.  This  agreement  if  such  it 
was,  is  no  more  than  the  law  fixed  on  sndi 
stock  without  such  an  agreemait  Article 
1170,  B.  C.  S.  It  has  been  held  by  the  Courts 
of  C^vil  Appeals  that  notes  given  as  part  of 
the  subscription  to  stock  are  not  void,  and 
that  they  may  be  enforced  and  collected  as 
valid  obligations.  C(q>e  v.  Pttzer,  106  S.  W. 
447;  Bank  v.  Falvey,  176  S.  W.  833;  Horn 
Bros.  V.  Baker,  173  S.  W.  470;  Davis  v. 
Bums,  173  S.  W.-  478-480.  This  court  has 
hitherto  held  in  two  cases  not  reported  that 
a  snbacriptlon  contract  upon  which  appel- 
lant corporation  was  organized  was  valid. 

[I]  Our  attention  has  been  called  to  the 
case  by  the  Court  of  Civil  Appeals  of  the 
Second  l>iBtrict  not  yet  published,  a  copy  of 
which  has  been  furnished  us.  Cattlemen's 
Trust  Company  v.  Turner,  182  S.  W.  438. 
This  caae  goes  into  a  thorough  discussion  of 
the  question  here  Involved,  and  we  are  per- 
suaded that  the  conclusion  there  reached  is  a 
correct  one,  and  we  are  In  accord  with  the 
views  there  expressed,  and  believe  that  ca!« 
to  be  decisive  of  the  question  here  at  issue. 
We  think  the  cases  cited  by  appellees  are 
distinguishable  from  this,  in  most  of  which 
stock  was  Issued  for  notes  which  It  appears 
the  court  held  violated  the  provisions  of  the 
Constitution  referred  to.  But  where,  as  in 
this  case,  the  note  is  a  part  of  the  subscrip- 
tion, and  the  stock  was  not  issued  or  deliv- 
ered to  the  subscriber  for  the  notes,  but 
held  to  secure  the  payment  of  the  subscrip- 
tion and  notes,  we  think  the  variooa  courts, 
so  far  as  has  been  called  to  our  attention, 
hold  that  the  notes  will  be  valid  and  col- 
lectible. 
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We  beUeve  tbe  trial  conrt  was  In  error  In 
canceling  the  fonr  notes  and  the  deed  of  tmst 
on  the  land;  that  be  should  have  rendered 
Judgment  npon  appellant's  croas-petitlon  oa 
the  notes,  for  the  amount  sned  for,  together 
with  the  interest  and  attorney's  fees  stip- 
nlated  for  In  the  notes,  together  with  the 
foreclosure  of  the  lien  prayed  for  <m  the 
land. 

The  Judgment  of  the  trial  court  will  bo 
reversed,  and  Judgment  here  rendered  for 
appellant.  In  accordance  with  its  prayer. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

IT]  We  believe  the  fourth  assignment  by 
the  appellant  should  be  sustained,  and  that 
tbe  court  was  in  error  in  admitting,  over  the 
objection  of  the  appellant,  parol  testimony 
u  to  the  issues  of  a  certlflcate  of  stock  to 
CantrelL  The  issuance  of  the  stock  to  him 
Eboald  be  established  by  the  stock  itself,  and 
n-e  think  that  it  should  be  produced  as  the 
l<^  evidences  of  its  Issuance  and  existence, 
nils  Is  the  fact  upon  which  appellee's  right 
of  recovery,  in  a  measure,  depended,  and 
parol  evidence  ought  not  be  permitted  to  es- 
tablish such  fact,  in  tbe  absence  of  the 
proper  predicate  for  its  nonproductl<HL  Har- 
vey ▼.  Cnmmlngs,  68  Tex.  589,  S  S.  W.  613. 
-V  delivery  of  the  certificate,  of  course,  could 
be  shown  by  paroL  The  testimony  of  Cau- 
trell  that  he  left  the  certlflcate  in  tbe  hands 
of  tbe  attorney  for  the  company  does  not 
necessarily  prove  that  it  was  ever  delivered 
to  him  by  the  company.  It  is  Just  as  con- 
ristent  that  he  saw  it  tbere  first  and  left  it 
as  that  It  was  delivered  to  iiim,  and  that  be 
took  it  to  tbe  attorney  and  left  it  with  blm. 
Tbe  facta  shoyv  in  this  case,  according  to 
oor  vle^  that  It  was  under  tbe  control  of 
the  company,  and  that  it  was  retained  to 
secure  the  payment  of  the  note.  The  issu- 
ance and  existence  of  tbe  certlflcate  was 
nipaWe  <rf  better  proof  than  by  parol.  The 
drflvery  to  Cantrell  we  do  not  think  suf- 
ficiently proven,  and  on  that  ground  we  re- 
versed and  rendered  this  case.  PeThnl)8,  un- 
der the  rule,  we  should  have  reversed  and 
remanded,  as  onr  conclusion  of  the  facta 
must  necessarily  be  contrary  to  the  findings 
of  the  trial  court. 

The  Judgment,  therefore,  reversing  and 
Tendering,  will  be  set  aside,  and  the  case  re- 
versed and  remanded,  and  to  that  extent  the 
moticn  toe  rehearing  will  be  granted. 


DENTON  V.  HOI/BBRT.     (Na  8582.)  • 

(Court   of  Civil  Appeals  of  Texas.     San  An- 

tonia     Feb.  16,  1916.    On  Motion  for 

Rehearing,  March  15,  1916.) 

1.  Bbokebs    «=386(3)  —  Oontraotb— OOMPiw- 
8ATIOW— Action. 

In  an  action  for  compensation  claimed  by 
a  real  estate  broker,  evidence  held  to  warrant 


a   findinj;    Ijiat   the   bnktr  substaiitially   per- 
formed bis  agreement. 

[£d.    Note.— For    other    cases,    see    Brokras, 
Cent.  Dig.  {  IIT;   Dec  Dig.  «=»86(3).] 
2.  Bbokkbs   «=>48  —  Coufbnsation  —  Right 

TO. 

Where  a  landowner,  wlio  was  disposing  of 
a  large  tract  in  small  parcels,  availed  himself 
of  contracts  procured  by  plaintiff  broker  and 
did  not  cancel  the  brokers  contract  for  nonper- 
formance, ha  cannot  defeat  recovery  of  commis- 
sions on  the  ground  that  tbe  broker  did  not 
comply  with  all  terms  of  the  contract 

(lid.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  6S;   Dec  Dig.  <S=»48.] 

8.  BvinKNCB  «=»460(2)— Pabol  Bvidknce  — 

Varying  Written  Contkact. 

In  an  action  for  compensation  due  under 
a  broker's  contract  which  prohibited  plaintiff 
from  selling  lands  in  the  territory  of  any  other 
agent  but  did  not  specify  plaintiff's  territory, 
parol  evidence  as  to  plaintiff's  territory  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  XMdence, 
Cent  Dig.  a  2116,  2121;  Dec.  Dig.  «=3460 
(2).] 

4.  Bbokkbb    «=>65(1)  —  Coufbnsation  —  Dk- 

RN8ES. 

Where  defendant,  who  was  disposing  of  a 
large  tract  of  land  located  in  Texas,  admitted 
that  lie  made  no  objections  to  plaintiff  In-oker's 
handling  other  Tezaa  lands,  the  broker's  right 
to  compensation  for  sales  made  cannot  be  de- 
feated on  that  ground. 

[l!!d.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  48;   Dec.  Dig.^=«5(l).] 

5.  Bbokebs    «=>86(4)  —  Ookpbnsation  —  Ao- 
tions-^evidenoe. 

In  an  action  by  a  broker  for  commissions 
for  sales  effected  through  subagents,  evidence 
held  to  show  that  the  sales  were  not  made  by 
defendant  directly  through  tbe  subagents,  but 
that  he  recognized  such  agents  as  being  agents 
for  the  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent:  Dig.  f  117;    Dec.  Dig.  «=386{4).] 

6.  Bbokebs  «=s>56(1)—Ooiip«wbation— Right 
to— estopibl 

Where  a  broker  employed  to  sell  lands  in 
Arizona  carried  on  a  selling  campaign  in  person 
for  over  a  year  and  tlien  tamed  the  matter 
over  to  snbaiients,  tlie  broker  is  not  estopped 
to  claim  compensation;  tlie  owner  after  objec- 
tions acquiescing. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  82-84;  Dec.  Dig.  «=»55(1).] 

7.  Bbokebs  <S=>86(2)—CeuPENaATioN— Right 

TO. 

In  a  suit  for  compensation  for  sales  of 
land  for  defendant  evidence  held  not  to  show 
that  defendant  discharged  the  broker  or  his 
subagents,  but  that  defendant  recognized  the 
contmuing  agency  of  such  persona 

£Ed.  Note.— For  other  cases,  see  Brokws, 
Cent  Dig.  gi  117,  119;   Dec  Dig.  <8=»8ee).3 

8.  Bbokebs  «=>86(2)  —  Gomfenbatton  —  Ac- 
tions—Bvidbmce, 

In  an  action  by  a  broker  for  comi>ensation 
for  sales  of  land  effected  through  snbagents, 
evidence  held  insufficient  to  sliow  that  tbe  orig- 
inal contract  was  terminated  l)efore  the  sales 
were  made. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  117,  119;   Dec.  Dig.  «=»86(2).] 

Appeal  from  District  Conrt,  Bexar  County ; 
8.  O.  Tayloe,  Judge. 

Action  by  J.  V.  Holbert  against  O.  Denton. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
I)ealB.    Affirmed. 


®=>For  otbar  oaaat  Me  same  tople  and  KET-KUMBEIR  In  all  Key-NomlMred  Dlgasts  aadln4«zas 
*AppHaatloa  for  writ  ot  error  pending  In  Suprem*  Conrt 
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R.  B.  Hannay,  Jr..  and  B.  P.  Ingnim,  both 
of  San  Antonio,  for  appellant.  Ryan,  Mat- 
lock &  Reed  and  Butler  h.  Knight,  all  of 
San  Antonio,  for  appellee. 

MOURSUND.  J.  This  is  a  suit  by  J.  V. 
Holbert  against  O.  Denton,  upon  a  written 
contract,  to  recover  commissions  for  the  sale 
of  lands  belonging  to  Denton  situated  In  Dim- 
mit county,  Tex.,  the  amount  sued  for  being 
$1,360  and  upon  a  trial  before  the  court  Judg- 
ment was  rendered  for  the  full  amount  sued 
for.  The  contract  appears  in  the  findings  of 
fact  filed  by  the  trial  court,  as  follows: 

"(1)  That  heretofore,  to  wit,  on  or  about  the 
15th  day  of  October,  1908,  the  defendant  was 
the  owner  of  and  offering  for  sale  about  32,000 
acres  of  land  situated  in  Dimmit  county,  Tex., 
and  was  liimself  and  through  agents  appointed 
by  him  and  through  subajcents  selling  same  in 
the  name  of  Denton  Colony  Company. 

"(2)  Said  land  had  been  subdivided  into  abont 
2,543  tracts,  most  of  which  were  in  size  10 
acres  each,  but  certain  tracts  contained  more 
than  10  acres. 

"(3)  A  proposed  town  site  was  laid  off  on 
said  land  by  which  arrangement  there  were 
two  town  lots  for  each  tract  of  land. 

"(4)  Much  of  said  land  was  sold  throned 
agents  of  defendant  and  through  subagents  of 
said  ogents  on  written  applications  procured 
from  intending  purchasers,  wh«reby  each  pur- 
chaser, upon  the  payment  of  a  uniform  price  of 
$200  or  $210  on  terms,  $10  cash  and  20  notes 
payable  monthly,  per  share,  acquired  a  right  to 
purchase  one  uirm  tract  with  its  two  accom- 
panying proposed  town  lots  on  said  land.  No 
particular  tract  of  land  or  lots  were  sold  to  any 
particular  purchaser,  but  it  was  understood 
between  the  parties  that,  after  sufficient  shares 
bad  been  sold  to  cover  all  of  said  land,  then 
snid  land  would  be  distributed  to  the  several 
purchasers. 

"(5)  All  of  said  shares  were  sold  under,  the 
above  plan. 

"(6)  The  customary  idan  of  selling  was  for 
the  purchaser  to  pay  $10  down  ,and  $10.  per 
mondi  until  the  sum  of  $210  bad  been  paid  for 
each  share  so  purchased.  It  also  prorided  in 
case  purchaser  made  default  in  his  payments 
the  contract  of  sale  might  be  canceled,  and 
quite  a  number  of  persons  did  make  default  in 
their  purchase  contracts,  and  on  account  of 
which  the  defendant  canceled  said  contracts 
and  resold,  or  caused  to  be  resold,  said  shares  to 
other  parties,  many  of  which  were  sold  after 
the  distribution  of  part  of  said  land  which  was 
about    September   20,   1910. 

"(7)  Plaintiff,  on  or  about  October  16,  1908, 
resided  in  the  state  of  California,  and  engaged 
in  the  real  estate  business  at  BakersQeld;  and 
while  residing  at  said  Bakersfield,  as  a  result  of 
correspondence,  plaintiff  made  a  written  con- 
tract with  defendant  concerning  the  sale  of 
snid  Dimmit  county  land,  which  was  in  words 
and  figures,  as  follows: 

'"SelUng  Agent's  Contract 

"  In  accepting  employment  as  sales  agent  for 
the  Denton  Colony  Company,  in  Dimmit  coun- 
ty, Texas,  according  to  plan  of  partition  I 
specially  agree: 

"  'First  That  I  will  vigorously  push  the  sales 
as  per  said  plan,  both  personally  and  through 
such  subagents,  if  any,  to  be  paid  by  me  upon 
such  basis  as  mi^  be  agreed  upon  between  us, 
but  all  of  the  safes  shall  be  made  in  my  name 
as  agent,  and  not  in  the  name  of  the  siibagent 

"  'Second.  That  all  moneys  and  applications, 
to  purchase  lots  and  farms  collected  or  received 
by  me,  or  any  of  my  subngents,  other  than  the 
Ave  doUais  cash  payment  which  I  am  entitled 
to  retain  ••  a  part  of  my  compensation,  shall  bo 


tmst  funds,  and  myaelf  or  any  of  my  subagents, 
receiving  such  moneys,  or  appUcatfons  to  pur- 
chase, shall  and  will  merely  act  as  trustee  or 
bailee  for  the  purchaser,  as  well  as  the  said 
Denton  Colony  Company. 

"  Third.  Tltat  all  applications  to  pordiase, 
and  payments  on  apphcations,  shall  l>e  for- 
warded  to  the  Denton  Colony  Company,  Ssn 
Antonio,  Texas,  in  due  course  of  mail  on  the 
day  received  by  me  or  any  <rf  my  subagents, 
and  failure  so  to  do  shall  be  a  breach  of  said 
trust  next  above  specified. 

"  'Fourth.  I  agree  to  receive  my  commissioa 
and  compensation  as  follows,  viz.,  $5.00  cash 
to  be  collected  frmn  applicant  and  retained 
when  application  is  taken;  $5.00  to  be  paid 
me  by  the  said  Denton  Colony  Company  when 
they  have  received  payment  of  the  first  note; 
and  $5.00  to  be  paid  me  by  the  said  Dentoa 
Colony  Company  when  they  receive  payment  of 
the  second  note;  $5,00  when  they  receive  pay- 
ment of  third  note,  and  $6.00  when  they  re- 
ceive payment  of  the  fourth  note. 

'"Fifth.  In  the  event  of  an  oversale  of  the 
lots  and  farms,  upon  notice  of  sndi  fact  I 
agree  to  immediately  return  to  the  respective 
applicants  the  $5.00  collected  by  me,  and  re- 
turn any  applications  that  I  or  my  sabag«its 
may  have  in  band  or  in  transit  as  to  all  sale* 
made  or  money  collected  by  me  or  by  my  sub- 
agents  after  all  lots  and  farms  have  been  sold. 

"  'Sixth  No  commissions  are  to  be  paid  to 
me  on  any  sale  except  such  eonunissions  as  are 
collected  from  the  purchasers  in  the  manner 
stated  in  the  fourth  clause  hereof. 

"  'Seventh.  Should  I  be  negligent  dilatory  or 
unsatisfactory  in  my  services,  the  said  Dentoa 
Colcaiy  Company,  or  any  one  of  them  is  so- 
thorized,  or  the  general  state  agent  who  ap 
points  me  shall  have  the  right  to  immediately 
terminate  this  contract 

"  liighth.  I  also  agree  that  I  win  not  sell  any 
lots  and  farms  in  another  agent's  territory,  it 
being  understood  and  agreed  in  advance  that  no 
agent  will  be  allowed  any  commission  for  appli- 
cations taken  from  residents  of  another  a^ent^s 
territory,  except  in  cases  of  sales  to  nonresi- 
dents of  the  state  and  sales  to  traveling  men. 

"  'Ninth.  I  agree  that  I  will  not  publish  an 
advertisement  (except  extracts  from  owner's 
printed  literature)  and  that  if  I  desire  to  tiava 
any  other  advertisement  printed,  that  I  will 
first  submit  the  copy  through  owner's  San  An- 
tonio office,  to  owner's  attorney,  and  receive 
owner's  approval  through  his  attorney,  before 
the  advertisement  is  printed ;  and  further  agree 
that  any  violation  of  this  rule  discharges  me 
and  forfeits  to  owner  all  commissions  on  busi- 
ness done  which  will  thereafter  accrue  to  me.' 

"(8)  It  was  further  understood  and  agreed 
between  plaintiff  and  defendant  by  correspond- 
ence that  the  territory  assigned  plaintiff  under 
said  contract  was  the  state  or  territory  of  Ari- 
zona; and  the  plaintiff  soon  thereafter  went  to 
said  territory  and  remained  there  for  about  one 
year,  going  from  place  to  place  in  selling  and 
attempting  to  sell  shares  In  defendant's  land 
plan,  and  in  soliciting  and  appointing  sub- 
agents  to  sell  the  same,  and  among  other  sub- 
agents  so  appointed  by  plaintiff  were  3.  H. 
Hudson  and  V.  H.  Melick,  of  Williams,  Ariz., 
under  an  arrangement  with  the  plaintiff  where- 
by said  subagents  were  to  receive  $6  for  each 
share  sold  by  or  through  them,  and  there  was 
an  understanding  or  agreement  between  plain- 
tiff and  defendant  and  said  subagents  that  said 
subagents  should  report  any  and  all  applica- 
tions for  the  purchase  of  said  shares  of  land 
directly  to  the  defendant,  and  that  the  defend- 
ant should  remit  to  them  $5,  or  said  subagents 
might  collect  and  retain  $6  on  each  application 
when  taken,  per  share,  so  sold  as  said  sub- 
agent's  conunission  or  comiiensation  for  makin; 
such  sale,  and  the  remaining  $20  was  to  be  paid 
by  defendant  to  plaintiff. 

"(9)  This  appomtment  by  plaintiff  of  said  sob- 
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agenta  was  never  revt^ed,  and  all  tbti  laud  sold 
by  tbem,  to  wit,  about  161  shares  or  applica- 
tions, were  sold  by  said  Hudson  Sc  Melick  un- 
der the  arrangement  first  entered  into  and  said 
Hudson  &  Melick  received  from  defendant  the 
compensation  of  $5  per  share  for  each  of  said 
shares  so  sold;  and  the  defendant  reported  and 
paid  unto  plaintiff  the  sum  of  S2(>  per  share  on 
83  shares  of  said  shares  so  sold,  being  the  first 
03  shares  so  sold  bT  said  Hadaoa  ft  uelick  as 
mbagents  of  nlainaff.  Defendant  did  not  re- 
port to  plaintiff  the  sales  of  the  remaining  6S 
shares  so  sold  by  plaintiff  by  and  through  his 
■ubagenta  said  Hadson  &  Melick,  and  has  not 
paid  plaintiff  any  compensation  or  commission 
tberpfor,  on  each  of  which  plaintilt  was  entitled 
to  ?20  from  defendant,  according  to  said  con- 
tracts between  said  parties  thereto  and  said 
tubagents'  contract  with  plaintiff  which  was 
accepted  and  ratified  by  defendant,  and  the 
commission  dne  plaintiff  from  defendant  on 
tales  made  by  said  snba^ents  is  $1,360,  and 
plaintiff  is  entitled  to  same  with  interest  there- 
on at  the  rate  of  S  per  cent,  per  nnnimi  from 
January  31,  1912. 

"(10)  I  further  find  that  plaintiff  substan- 
tially complied  with  the  obligations  of  his  con- 
tract with  defendant  and  tli&t  liis  contract  with 
defendant  was  never  canceled  or  revoked. 

"(11)  I  further  find  that  defendant  availed 
himself  of  the  labor  and  benefits  of  plaintiff's 
said  subasents  in  aceeptinK  the  contracts,  and 
the  benefits  thereunder,  tor  sale  of  said  68 
■hares  of  defendant's  land,  and  did  not  pay 
plaintiff  the  agreed  compensation  of  $20  per 
■hare  tliereon." 

[1,2]  The  court  concluded  that  as  the  de- 
fendant availed  himself  of  plalnttfTB  snb- 
agents  in  accepting  the  contracts  for  the 
sale  of  said  68  shares,  and  did  not  pay  plain- 
tiff the  agreed  compensation  of  (20  per  share 
thereon,  plaintiff  was  entitled  to  recover  $1,- 
360  with  interest  thereon  from  Janoary  81, 
1912,  at  the  rate  of  8  per  cent  per  annnm. 

Appellant  contends  that  the  evidence  shows 
a  flagrant  failure  on  the  part  of  plaintiff  to 
perform  his  contract,  in  that  he  failed  to 
retnm  to  Arizona  and  push  the  sales  of  de- 
fendant's land  In  person,  and  in  fact  was 
absent  from  Arizona  daring  all  the  time 
when  the  contracts  were  made  upon  which  he 
bases  his  claim  for  commissions.  This  attack 
upon  the  court's  finding  that  Holbert  sub- 
stantlaUy  complied  with  his  contract  cannot 
be  sustained.  CCbe  facts  set  out  in  the  eighth 
finding  of  fact  are  undisputed  and  are  re- 
ferred to  In  this  connection.  It  appears  that, 
when  Holbert  came  to  San  Antonio  with  Me- 
lick, he  wanted  to  remain  in  San  Antonio  and 
Intrust  the  further  work  in  Arizona  to  sub- 
agents,  and  especially  to  Hudson  &  Melick. 
Denton  wanted  him  to  go  back  to  Arizona, 
but  did  not  Insist  upon  it,  nor  cancel  the 
contract,  and,  In  fact.  If  he  had  the  right 
to  demand  that  Holbert  should  In  person  so- 
licit contracts  In  Arizona,  he  waived  such 
right,  and  permitted  Holbert  to  fulfill  his 
obligations  through  subagents.  In  this  con- 
nection, the  evidence  warrants  a  finding  that 
the  contract  made  by  Holbert  with  Hudson 
&  Mell<^  was  signed  In  Denton's  office  and  a 
copy  fDed '  with  Denton.  Denton  recognized 
that  Holbert  was  performing, his  contract, 
and  availed  himself  of  the  frolts  of  the  labor 
of  the  snhagents,  treating  them  throughout 
as  sabagenta.    This  ia  sbown  by  the  fact 


that  he  paid  them  oifly  f5  on  each  contract 
mentioaed  In  plaintiff's  i>etttlon  which  was 
the  amount  due  them  onder  their  contract 
with  Holbert,  and  by  the  further  fact  that 
he  does  not  even  contend  that  he  ever  notified 
such  subagents  that  any  change  bad  taken 
place  such  as  would  entitle  them  to  repre- 
sent him  directly.  Denton  paid  Holbert  his 
commission  on  93  contracts  sent  in  by  Hud- 
son  &  Melick,  thus  showing  conclusively  that 
he  regarded  the  contract  as  being  in  full 
force  and  effect,  and  the  testimony  of  Hol- 
bert and  Sawyer  supports  the  court's  finding 
tliat  the  contract  between  Holbert  and  Den- 
ton was  never  canceled.  Holbert  testified 
that  Denton  told  him  that  be  (Holbert)  and 
his  subagents  had  sold  over  400  contracts, 
nils  was  a  remarkable  performance,  and 
it  appears  that  Holbert  won  a  prize  award- 
ed by  Denton  for  efllciency  In  selling  con- 
tracts. It  appears  that  Denton  considered 
that  his  contract  with  Holbert  did  not  con- 
fer the  excloalve  agency  for  Ariaona,  and 
he  sent  one  A.  O.  Onata  to  Arizona;  but, 
although  he  was  in  Ailsona  about  two 
months,  ha  failed  to  sell  a  single  contract 
The  court  was  Justified  In  finding  that  Hol- 
bert sabetaatially  compiled  with  his  con- 
tract; but  even  If  he  had  not  done  so,  as 
Denton  elected  not  to  avail  himself  ot  the 
provision  authorizing  him  to  cancel  for  oei- 
taln  reasons,  and  received  the  benefits  ao- 
CFDlng  from  the  efforts  of  Holbert's  sub- 
agents,  he  should  not  now  be  permitted  to 
say  that  grounds  existed  upon  which  he 
would  have  been  authorized  to  canod  the 
contract  The  first  assignment  is  overruled. 
[I]  The  second  aind  third  assignments  re- 
late to  the  adml8sl<m  of  testimony  of  Hol- 
bert with  regard  to  the  correspondence  lead- 
ing up  to  the  making  of  the  written  contract 
This  testimony  was  to  the  effect  that  in  such 
correEjxmdence  it  was  stated  and  agreed  tliat 
Holbert  should  have  the  general  and  exclu- 
sive agency  for  the  sale  of  landa  for  Denton 
in  the  state  of  Arizona.  The  contract  after- 
wards drawn  falls  to  show  In  what  terri- 
tory Holbert  was  to  exercise  his  functions 
as  selling  agent,  Imt  it  does  pndilblt  him  from 
selling  In  another  agent's  territory  except  to 
nonresidents  of  the  state  or  to  traveling  men. 
The  territory  in  which  Holbert  was  to  op- 
erate is  not  described  In  the  contract,  and 
there  can  be  no  valid  objection  to  permlttLog 
HoIt>ert  to  show  what  territory  his  contract 
applied  to,  and  tliat  Is  the  only  fact  found 
by  the  court  upon  said  testimony.  Abbott's 
Trial  Evidence,  p.  861;  Ascarete  v.  Pfoff, 
84  Tex.  Civ.  App.  378,  78  S.  W.  974 ;  Kirk  v. 
Brazos  County,  73  Tex.  66, 11  S.  W.  143.  We 
do  not  understand  that  the  court's  Judgment 
was  predicated  upon  the  tlieory  that  Holbert 
had  the  exclusive  agency  for  Arizona.  Notli- 
ing  is  said  in  his  findings  of  fact  with  re- 
gard thereto,  and  Denton  could  not  have  been 
injured  by  admitting  testimony  to  the  effect 
that  Holbert  was  to  have  the  exclusive  agoi- 
Cf.     We  therefore  deem  it  onneceasaiy  to 
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determine  whether  eadi  evldoice  was  admls- 
sible  upon  the  theory  that  it  ahowed  a  con- 
tract or  agreement  which  induced  tlie  execu- 
tion of  the  written  contract  The  assign- 
ments are  overrnled. 

[4]  Appellant  also  contends  that  Holbert 
abandoned  the  contract  and  engaged  in  work 
under  an  employment  wholly  antagonistic 
to  the  business  of  defendant,  and  therefore 
his  contract  was  annulled  prior  to  the  sales 
by  Hudson  &  Mellck  upon  which  the  suit 
1b  based.  It  appears  that  in  January,  1910, 
Holbert  entered  into  a  contract  to  sell  for 
£.  P.  Simmons  a  section  of  land  in  Dimmit 
county  under  a  plan  similar  to  the  one  used 
by  Denton.  The  evidence  falls  to  show  that 
he  tried  to  sell  any  of  this  land  in  Arizona, 
and  it  appears  from  Denton's  testimony  tliat 
he  had  no  objections  to  Holbert's  handling 
other  deals  in  Texas.  The  fourth  assignmoit 
is  overruled. 

[i]  Appellant  contends  that  all  sales  for 
which  commissions  are  claimed  were  made 
direct  and  through  the  office  of  the  defend- 
ant and  were  not  brought  about  by  any  ef- 
forts on  the  part  of  plaintiff.  As  Is  fully 
shown  in  discussing  the  first  assignment  of 
error,  there  is  no  merit  in  the  foregoing  con- 
tention, for  all  sales  were  made  by  Holbert's 
subegents,  recognized  and  treated  as  such  by 
Denton,  and  without  ever  attempting  to  em- 
ploy them  to  sell  in  any  other  capacity  than 
as  Holbert's  subagents.  Assignments  6  and 
6  are  overruled. 

[I]  It  is  further  contended  that  Holbert's 
conduct  was  such  as  to  estop  him  from  claim- 
ing commissions,  in  that  he  declined  to  re- 
turn to  Arizona,  engaged  in  the  sale  of  oth- 
er lands,  and  failed  to  notify  Denton  be 
expected  commissions.  What  we  have  hereto- 
fore said  disposes  of  this  contention  adverse- 
ly to  appellant  There  is  no  elem^it  of  es- 
toppel in  this  transaction.  Assignment  No.  7 
Is  overruled. 

There  is  no  merit  in  the  eighth  and  ninth 
assignments.  Holbert  did  spend  his  money 
and  in  person  prosecute  sales  vigorously  for 
a  year,  and  afterwards  his  subagents  paid 
such  expenses  as  they  incurred.  Defendant 
incurred  no  expense  in  connection  with  the 
sale  of  the  161  contracts  reported  by  Hud- 
son &  MeUck,  except  the  payment  of  com- 
missions as  contracted.  It  is  plainly  appar- 
ent from  his  own  testimony  that  he  regard- 
ed it  as  his  duty  to  send  out  literature  at 
his  expense  to  such  persons  as  his  agents 
named. 

[7]  It  U  further  contended  that  the  court 
erred  in  rendering  Judgment  for  the  sales 
mnde  after  the  latter  part  of  January,  1910, 
appellant's  theory  being  that  at  said  time 
the  deal  was  closed  and  all  agents  notified 
and  discharged,  and  the  greater  portion  of 
the  68  sales  were  made  afterwards,  and  ap- 
pellee should  not  be  awarded  commission  on 
such  sales.  Appellant  contended  that  he  dis- 
(Siarged  Holbert  as  an  agent,  in  so  far  as  the 
ArlBona  contract  waa  concerned,  in  Novem- 


ber, 1809;  but  tlie  court's  finding  against 
such  contention  is  amply  supported  by  the 
testimony.  Appellant  also  testified  that  he 
closed  up  his  deal  and  discharged  tiis  agents 
generally  in  the  latter  part  of  January.  Saw- 
yer, Denton's  bookkeeper,  testified  that  Den- 
ton sent  out  a  telegram  to  his  agents  stating 
that  all  lots  had  been  sold,  or  that  nearly  all 
had  been  sold;  that  in  fact  they  were  not 
all  sold,  and  the  telegram  was  for  the  pur- 
pose of  bringing  In  a  rush  lot  of  sales.  Hol- 
bert testified  that  Denton  never  discharged 
him,  and  that  he  never  heard  of  being  dis- 
charged until  the  trial  of  the  case.  Denton's 
books  show  that  several  sales  were  made  by 
Hudson  &  Mellck  on  February  1,  1910,  one 
in  May,  1910,  and  quite  a  number  In  Jane 
and  July,  1910.  No  change  was  made  in  the 
method  of  keeping  the  books  at  the  end  of 
January.  Denton  made  reports  to  Holbert 
up  to  May  7,  1910,  of  sales  by  Hudson  &  Me- 
llck and  of  payments  made  by  purchasers. 
The  parties,  in  speaking  of  the  close  of  the 
sales  of  Denton  Colony  lands,  appear  some- 
times to  have  in  view  the  telegram  sent  in 
January  to  the  agents,  and  sometimes  the 
distribution  of  the  lands  which  occurred 
about  September  29,  1910.  It  is  very  plain 
that,  regardless  of  wliat  may  have  been  the 
case  as  to  other  agents,  Denton  went  ri^t 
on  with  the  contract  with  Holbert  availing 
himself  of  tlie  ability  of  Holbert's  subagents 
to  sell  contracts,  and  reaping  the  benefits 
thereof,  treating  them  as  subagents  and  pay- 
ing them  as  subagents.  It  is  apparent  that 
when  he  "discharged  his  agents  generally," 
he  omitted  to  discharge  Holbert  and  Hol- 
bert's subagents,  and  the  court  did  not  err 
in  holding  him  liable  for  commissions  on  all 
sales  made  by  them.  Assignment  No.  10  is 
overruled. 

[I]  The  eleventh  assignment  presents  the 
contrition  that  Holbert  should  not  recover 
for  any  sales  made  after  November  20,  1909, 
the  theory  being  that  a  new  contract  was 
then  made  between  Holbert  and  Denton 
whereby  Holbert  was  authorized  to  sell  In 
Texas,  and  therefore  he  should  not  recover 
under  the  first  contract  It  appears  that 
Denton  recognized  the  first  contract  as  re- 
maining in  full  force  and  effect,  reporting 
to  Holbert  many  sales  ma.de  after  Noveiuber 
20,  1909,  and  playing  his  commissions  there- 
on.   The  assignment  is  overruled. 

Assignments  12  to  16,  Inclusive,  constitute 
attacks  upon  the  findings  of  fact  of  the  trial 
court  while  assignments  17  and  18  constitute 
attacks  upon  the  conclusion  of  law  filed  by 
the  trial  court  All  of  these  assignments  are 
overruled,  and  the  findings  of  fact  filed  by 
the  trial  court  are  adopted  by  us.  Ttie  twen- 
tieth, in  which  the  contention  is  made  that 
Holbert  was  not  the  procuring  cause  of  the 
sales  for  which  he  seeks  to  collect  commis- 
sions, is  also  overruled. 

The  twenty-first  and  twenty-aecond  assign- 
ments are  also  over;ruled.     Oar  views  with 
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regard  to  tb^  wmtentlona  made  are  sofficient- 
\j  disclosed  In  tlie  diaciusions  relating  to 
other  asslgomeata. 

Assignments  23  to  8S,  Inclnslre,  complain 
of  the  Callare  of  tbe  conrt  to  make  addi- 
tional findings  of  fact  pursuant  to  request 
of  appellant  There  being  an  agreed  state- 
meat  of  facts  in  tbe  record,  and  it  being  our 
o^jinion  tbat  appellant  bas  been  enabled  to 
present  taUj  all  of  bis  contentions,  and  tbat 
no  Injury  bas  been  sustained  by  reason  of  the 
failure  of  tbe  court  to  find  in  answer  to  tbe 
questions  asked,  we  overrule  all  of  socJi  as- 
signments. 

Hie  Judgment  Is  aiBrmed. 

On  Motion  for  Shearing. 

Tbe  statement  in  our  opinion  that  "It  ap- 
pears that  wben  Holbert  came  to  San  An- 
tonio with  Mellck  be  wanted  to  rouain  in 
San  Ant4»lo  and  intrust  the  further  work  la 
ArtHna  to  subagents,  and  especially  to  Hnd- 
aon  te  Mellck,"  is  Tlgoronsly  attacked  as  un- 
supported by  tbe  evidence.  We  will  briefly 
state  some  of  tke  evidence  on  wblcb  we  based 
oar  statement    Denton  testified: 

"It  is  a  fact  that  jost  as  soon  as  Mr.  Holbert 
told  me  he  wanted  to  stay  here  and  he  coi]}d 
handle  bis  business  as  well  by  subagents,  I  told 
him  that  If  he  did  not  go  back  we  were  going 
to  discharge  him.'* 

Holbert  testified  to  discussing  the  matter 
with  Denton,  and  admitted  tbat  Dent(Mi 
thought  be  could  do  better  by  going  back, 
but  testified  positively  tbat  Denton  did  not 
discharge  him  verbally  or  by  letter  then  or 
later ;  that  he  never  beard  of  being  discharg- 
ed Dotll  tbe  trial  of  the  case.  Holbert  testi- 
fied his  bealth  was  bad,  and  that  he  told 
Denton  be  "could  manage  Arizona  here  In 
San  Antonio."    He  testified  farther: 

"He  thought  I  conld  do  better  going  back,  but 
after  finding  Mr.  Melick  as  agent  it  proved  I 
was  doing  better  or  as  good  as  if  I  had  went 
bsck  myself,  from  Mr.  Melick's  'number  of  con- 
tracts  he  sent  down  here." 

He  also  testified  tbat  he  stayed  In  San  An* 
tonio  where  Denton  put  him  to  work  and 
sold  shares  "after  Mellck  went  back  and 
took  charge  at  Williams,  Ariz."  While  it 
appears  that  he  bad  other  subagents  In  Ari- 
tona.  It  seems,  from  tbe  letters  be  wrote  Den- 
ton bef<we  going  to  San  Antonio  with  Mellck, 
that  most  of  his  hcves  were  centered  in  the 
pro^ieGt  of  selling  shares  in  tbe  vicinity  of 
Williams,  and  tbat  having  formed  a  club 
there,  If  Melick's  report  on  the  land  proved 
ttvorable,  he  expected  sales  oonld  be  made  of 
Irom  100  to  aOO  shares.  We  think  the  testl- 
iDony  fully  snstalns  the  statement  made  by 
OS.  Onie  evidence  supports  a  flTiding  that 
while  Denton  was  of  the  opinion,  especially 
at  first,  that  BiAbert  should  return  to  Ari- 
sma,  he  did  not  Insist  upon  it  or  discharge 
him,  bat  was  satisfied  with  the  way  In  which 
sales  were  being  made  by  Holbert's  sub- 
agoita. 

Appellant  also  attacks  the  statonent  that 
Denton  recognised  that  Hfdbett  waa  per- 


forming his  oantract  and  availed  himself  of 
the  frolts  of  the  labors  of  the  subagents, 
treating  them  throughout  as  subagents.  It 
Is  true  that  Denton's  books  had  two  columns 
on  each  page,  showing  the  name  of  tbe  gen- 
eral agent  and  the  name  of  the  selling  agent 
Holberf  s  name  appeared  under  tbe  heading 
"General  Agent"  "up  to  a  short  time  before 
tbe  20th  of  November,  1900,"  and  thereafter 
did  not  appear,  while  the  name  Hudson  & 
MIelick  appears  throughout  under  the  head- 
ing of  "Selling  AgNit"  There  was  no  ex- 
planation offered  as  to  why  the  name  of  Hol- 
bert was  left  off,  and  no  ezi^nation  offered 
of  the  drcumstance  that  this  occurred  a  short 
time  before  November  20th,  the  date  Denton 
claims  to  have  discharged  Holbert  as  agent 
for  Arlsona.  Denton  did  not  keep  the  books, 
and  Sawyer,  who  did  keep  them,  merely  tes- 
tified that  H<dbert'a  name  appeared  first  as 
selling  agent  and  tbat  he  scratched  It  out 
and  wrote  In  the  name  of  Hudson  &  Mellck, 
and  then  wrote  Holbert's  name  In  the  other 
column;  that  he  did  this  when  Holbert  re- 
ported that  he  had  certain  people  assisting 
him  In  Arizona  who  were  entitled  to  cranmis- 
sions.  Appellant  attaches  undue  weight  to 
the  failure  to  keep  on  writing  Holbert's  name 
under  the  heading  of  general  agent  Tliis 
was  primarily  Holbert's  account,  and,  while 
it  was  necessary  to  state  the  name  of  each 
selling  agent  who  sold  a  share,  they  were  all 
agtmta  at  Holbert,  and  it  was  unnecessary  to 
keep  on  writing  his  name  In  the  other  col- 
umn. It  is  not  a  conclusive  circumstance 
showing  that  Hudson  &  Melick  w^e  no  lon- 
ger treated  as  subagents.  The  books,  ac^ 
cording  to  the  statement  of  facts,  show  that 
on  each  of  the  sales  mentiimed  therein  made 
by  Hudson  &  Melick  they  received  $5,  tb» 
amount  they  were  to  Tseeire  as  subagents. 
There  is  no  pretense  that  they  were  ever  In- 
formed tbat  the  contract  under  which  they 
were  operating  had  been  canceled.  Denton 
testified:  "I  did  not  have  a  contract  with 
them  at  any  time,  I  wrote  th«n."  In  his  mo- 
tion for  rehearing  he  argues  we  should  infer 
from  the  statement  that  be  wrote  Hudson 
&  M^ick  that  he  meant  he  had  no  formal 
written  contract,  and  that,  to  show  he  did 
have  some  different  arrangement  with  them 
upon  some  kind  of  a  basis,  be  stated  that  for 
the  last  share  they  s<dd  be  paid  them  $28. 
Mielick  testified  they  received  $5  for  each  sale 
made,  but  his  attention  was  not  directed  to 
the  particular  sale  mentioned  by  Denton. 

Appellant  asks  too  much  when  he  expects 
courts  to  Infer  from  the  fact  that  he  wrote 
letters  tbat  such  letters  contained  statements 
Informing  Hudscxi  &  Mellck  that  the  con- 
tract under  which  they  were  operating  was 
at  an  end,  and  also  when  he  contends  that 
a  contract  should  be  Inferred  f rcxn  the  fact 
that  on  the  last  sale  made  by  them  he  paid 
them  $26.  This  sale  was  made  on  December 
26,  1911,  to  a  person  whose  name  does  not 
appear  In  the  list  of  contracts  for  which 
plaintiff  seeks  to  receive  oommliwlon,  smd 
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whose  name  we  can  reasmably  find  does  not 
appear  upon  the  books,  for  the  statement  of 
facts  contains  the  statement  that  Hudson  & 
Hellck  were  paid  $5  per  share  for  eadi  one 
appearing  In  the  books.  In  addition,  It  may 
be  said  that  ai^KUant's  explanation  concern- 
Ing  the  pejrment  of  this  $26  does  not  Justify 
any  inference  of  a  different  contract,  for  he 
testified  he  simply  offered  it  and  they  "ac- 
cepted it  with  no  particular  reason  except  to 
make  the  sale."  Surely,  if  appellant  had  in- 
formed Hudson  A  M^ck  that  he  had  dis- 
charged Holbert,  and  had  entered  into  a 
contract  with  them,  he  would  have  been  only 
too  glad  to  have  so  testified,  and  Mellck 
would  also  have  so  stated,  for  his  testimony 
does  not  evidence  any  disposition  to  assist 
Holbert  The  fact  that  Denton,  for  some 
unexplained  recison,  considered  $25  adequate 
compensation  for  making  the  last  sale,  tends 
to  support  the  finding  that  he  treated  Hudson 
&  Mellck  as  snbagents  with  regard  to  all 
sales  for  which  he  allowed  them  only  $5  and 
for  whldi  Holbert  sought  to  recover  com- 
missions. Appellant  admits  that  up  to  No- 
vember 2Q,  1009,  he  recognized  Holberfs 
agency,  and  93  sales  were  made  by  Hudson 
&  Mellck  upon  which  he  admitted  liability  to 
Holbert.  The  other  68  were  made  in  exactly 
the  same  way,  through  the  same  parties, 
without  any  notice  to  them  that  any  cliange 
had  taken  place,  and  he  paid  only  a  sub- 
agent's  commission.  We  think  evidence  sup- 
ports the  statement  made  in  our  former  opin- 
ion. 

We  find  that  we  were  In  error  In  stating 
that  Denton  reported  to  Holbert  many  sales 
made  after  November  20,  1909,  and  paid  his 
commissions  therela  This  statement  was 
made  by  reason  of  the  fact  that  so  many 
names  included  in  the  reports  to  Holbert  ap- 
pear In  the  list  of  sales  for  which  commission 
is  sought  to  be  recovered.  We  conclude  that 
said  parties  must  have  purchased  contracts 
before  November  20,  1909,  in  addition  to 
those  for  which  commission  Is  sought  to  be 
recovered.  StUl  we  do  not  feel  authorised 
to  hold  that  the  evidence  conclusively  shows 
a  new  contract  between  Holbert  and  Denton 
oa  or  about  November  20,  1909,  whereby  Hol- 
bert was  authorized  to  s^l  in  Texas  but  dis- 
charged from  Arizona.  There  is  a  direct  con- 
flict between  the  testlmcuy  of  Holbert  and 
Denton  on  this  issue,  and  the  court  may  well 
have  concluded  that  It  was  highly  improbable 
that  Holbert  would  prefer  to  stay  in  San 
Antonio  when  required  to  go  back  to  Arizona 
or  lose  the  business  which  the  evidence  shows 
paid  him  for  the  preceding  three  weeks  from 
$1,420  to  $1,820.  His  testimony  was  that  93 
cfmtracts  were  made  after  October  26th, 
while  Doiton  testified  22  thereof  were  made 
prior  to  October  26th.  It  appears  from  Sel- 
by's  testimony.  Introduced  by  defendant,  that 
Stiby,  during  the  fall  of  1909  and  first  part 
of  1910,  talked  to  Holbert  three  or  four 
times  a  week,  a  part  of  the  time;  that  Jid- 
belt  UAa  blm  he  was  aeHing  land  for  Sim- 


mons, and  he  understood  from  Holbert  that 
he  was  the  Arizona  agent  for-  Denton  Colony. 
As  Holbert's  contract  with  Simmons  is  dated 
January  81,  1910,  the  natural  inference  la 
that  Holbert  considered  himself  the  Arizona 
agent  for  Denton  CSoIony  after  January  31, 
1910.  Denton  testified  that  when  he  closed 
his  sales  in  the  latter  part  of  January,  1910, 
he  discharged  most  of  his  agents,  but  kept  a 
few.  The  evidence  supports  a  finding  that  he 
failed  to  disdtiarge  Holbert,  for  Holbert  tes- 
tified positively  tliat  he  was  not  discharged. 
It  appears,  however,  that  («  January  31, 
1910,  Holbert  signed  a  contract  with  Sim- 
mons to  seU  section  14  upon  a  plan  very  sim- 
ilar to  that  used  by  the  Denton  Colony  Com- 
pany, and  we  were  mistaken  in  saying  that 
lie  did  not  try  to  sell  any  Simmons  con- 
tracts in  Arizona,  for  he  admitted  that  lie 
did,  bot  the  evidence  falls  to  show  when  he 
tried  to  do  sa  It  does  not  appear  that  be 
succeeded,  and  he  did  not  try  to  get  Hud- 
son &  Mellck  to  sell  same,  but  suggested  to 
Mellck  that  after  .he  got  through  with  the 
Denton  Colony  there  was  another  opening  in 
the  Simmons  land.  It  appears  from  Denton's 
testimony  that,  after  the  close  of  his  sales  In 
January,  he  forfeited  several  hundred  pur- 
chases, and  that  many  of  those  sold  by  Hud- 
son &  Mellck  were  forfeited  share&  Denton 
availed  himself  of  HoU)ert's  subagraits  to 
continue  selling  forfeited  shares,  without  dis- 
charging Holbert  The  contract  with  Sim- 
mons is  dated  January  31,  1910.  Holbert 
went  to  Asherton  and  opened  an  office.  On 
February  10,  1910,  he  wrote  Denton  con- 
cerning the  sale  of  other  lands  for  Denton, 
but  did  not  mention  in  said  letter  that  he 
was  trying  to  sell  a  certain  section  of  land. 
On  February  14,  1910,  Denton  Colony  Com- 
pany answered  the  letter,  approving  what 
Holbert  had  done  in  his  efforts  to  seU  the 
Denton  lands,  and  approving  his  arrange- 
ment with  one  Gregory,  who  apparently 
represented  Denton,  for  commissions;  also, 
promising  to  send  him  a  Uneprint  showing 
the  Denton  Colony  Annex,  and  some  printed 
matt^  in  connection  therewith.  This  letter 
contains  the  following  significant  statement: 
"I  hope  you  are  getting  along  nicely  and  will 
soon  close  up  that  section  of  land  yon  are  han- 
dling.   Mr.  Farrington  sends  his  kind  regards." 

No  section  of  land  had  been  mentioned  in 
Holbert's  letter,  introduced  in  evidence  by 
defendant  Had  be  written  other  letters  not 
produced  by  defendant  or  had  Farrington 
who  was  Jointly  interested  with  Holbert  in 
the  Simmons  contract  Informed  Denton  that 
Holbert  had  undertaken  to  sell  section  14 
for  Simmons?  In  the  next  letter  by  Holbert 
to  Denton,  introduced  by  defendant  which  is 
dated  March  1,  1910,  he  mentions  section  14, 
and  speaks  of  selling  some  of  it  and  says  he 
cannot  tell  how  long  it  will  take  for  him  to 
close  out  On  March  16th,  he  again  wrote 
Denton  mentioning  section  14  and  telling 
what  he  had  been  doing,  and  stating  that  he 
19  glad  Denton  Is  making  arrangements  with 
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his  eight  fl*tkni8.  Th«  letter  by  EMnton 
wblch  caUed  far  the  laat  statewent  was  not 
introduced  by  Denton.  On  llarcta  IStlk,  Hol- 
bert  again  'Wrote  Dentoa  In  reply  te  a  letter 
not  In  BTldeiMe  coaoemlng  salee  by  Helbert 
to  certain  9an  Antonio  partiee  at  Denton 
Colony  aharcB  concerning  wblcb  there  Was  a 
contrevenor  *s  to  coeaanlstiena.  On  April  14, 
1910;  Holbert  again  mentions  section  14. 
Denton  testlfled  be  was  famlUar  wUh  the 
plan  of  sale  nsed  by  Simmons;  that,  If  Hoi- 
bert  was  engaged  In  any  other  enterprise 
tban  his,  he  wonld  not  have  permitted  Hol- 
bert to'  work  for  Mm ;  that,  while  he  was 
engaged  In  selling  contracts  in  Bexar  and 
Dimmit  conntles,  he  had  no  objections  to  his 
handling  any  other  deal  be  wanted  to.  The 
evidence  warrants  a  finding  that  Denton 
knew  of  and  acquiesced  in  the  employment  of 
Holbert  by  Simmons  and  waived  any  right  to 
claim  a  cancellation  on  the  groand  of  antag- 
onistic  employment 

We  therefore  eondnde  that,  even  if  the  em- 
ployment was  shown  to  be  inconsistent,  Geo- 
ton  cannot  evade  liability  on  the  theory  etf 
laoonsistent  employMient,  as  is  ntged  In  the 
fourth  assignment  Snch  employment,  if  not 
waived,  could  at  the  most  be  relied  on  only 
to  deprive  Holbert  of  compensation  for  sales 
made  after  January  81,  1910.  Cotton  v. 
Hand,  83  Tex.  .28,  51  S.  W.  838,  68  8.  W.  843; 
Peacock  v.  Coitrane,  44  Tex.  Civ.  App.  833, 
99  8.  W.  107. 

llie  motion  for  rehearing  is  overruled. 


BAKER  V.  GULF,  C.  &  S.  F.  RT.  CO. 
(No.  5560.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Jan.  26,  1016.     Befaearing  Denied 

March  1,  1916.) 

1.  Limitation  of  Actions  €=»121(2)— Amend- 
in  o  PBirraoN—VABrANCK— Tolling  Stat- 
ute. 

Wliere,  in  an  action  by,  joint  owners  for  in- 
juries to  property,  the  petition  is  amended  so 
as  to  take  awa^  a  party  plaintiff,  so  that  proof 
of  the  ownendiip  aiileged  in  the  amended  peti- 
tion would  not  sapport  the  ownership  alleged 
in  the  original  petition,  such  amendment  counot 
le  held  to  be  a  new  suit  barred  by  the  statute 
of  limitations. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  «=»121(2).] 

2.  Ldotation  Of  Actions  9=3l21@)— Pas- 
ties Plaintot — Ahen  dmsnt  —  tollino 
Stahtm. 

In  a  proper  case,  a  party  plaintiff  may  be 
dropped  by  amendment  without  thereby  render- 
ing the  statute  of  limitationa  available  against 
the  remaining  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  «=sl21(2).] 

8.  LnOTATioN  OF  Actions  «=»127(1)—Ami;nd- 
iso  Pbtition— Tolling  Statute— Hulb. 
In  determining  whether  an  amended  peti- 
tion states  a  new  cause  of  action  barred  by  lim- 
itation, or  is  the  same  cause  originally  declar- 
ed on.  the  goestioa  is  not  whether  different 
facta  have  been  alleged,  but  whether  the  facts 
■lleged  in  the  amended  petition  constitute  a  dif- 


ferent cann   of  acDm  from  «hat  origUaJb 
lAiiii^'td. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  S48;  Dec.  Dig.  <d=» 
127(1);    Fleadhig,  Cent  Dig.  i  688.] 

4.  LnciTAiioN  OF  Actions  *=»  127(1)— Amend- 
ing TO  8a VK  Cause  of  Action. 

Amendments  are  expressly  allowed  to  save 
causes  of  action  from  the  operation  of  the  stat- 
ute of  limitations,  and  the  courts  are  liberal  la 
allowing  such  amendments,  subject  however,  to 
defendant's  statutory  right  to  the  bar  of  the 
statute  of  hnutatioqs,  wUch  is  not  to  be  denied 
simply  because  plaintiff  is  thereby  denied  a 
trial  on  the  mente. 

[l<2d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  648;  Dec  Dig.  «=» 
127(1) ;   Pleadhig,  Cent  Dig.  8  68&] 

6.  Limitation  of  Actions  «=s>128— Parties 

Plaintiff— Want  of  Pbivitt. 

A  suit  brought  by  A.  will  not  suspend  the 
statute  of  limitations  as  to  a  suit  subsequently 
brought  by  B.  for  the  same  cause  of  action  aft- 
er the  expiration  of  the  time  limit,  where  there 
is  no  privity  in  such  case  between  A.  and  B.; 
the  requirement  of  the  statute  that  suits  shall 
be  instituted  or  commenced  within  a  oertafai 
time  meaning  that  the  suit  ehall  be  brought  by 
the  party  having  the  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ({  648-660;  Dec.  Dig. 
«B>126.] 

6.  Limitation  of  Actions  «=>126— Identitt 
or  Causes— Dbtebmination. 

In  determining  the  identity  of  causes  of 
action  on  the  question  whether  the  first  strit 
tolls  the  statute  of  limitations  as  to  the  second, 
the  following  tests  are  to  be,  applied:  (1) 
Would  a  recovery  upon  the  original  action  bar 
a  recovery  upon  the  amended  petition ;  (2) 
would  the  same  evidence  support  both  plead- 
ings; (3)  is  the  measure  of  damages  the  same 
in  each  case;  and  (4)  are  the  idlegations  of 
each  subject  to  the  same  defenses? 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §{  648-660:  Dec.  Dig. 
«=126.] 

7.  Limitation  or  Actions  <&=>  121(2)— Com- 
mencement of  Action  —  Amendment  — 
Change  of  Pabtiss. 

The  addition  or  subtraction  of  a  party 
plaintiff  is  not  the  bringing  of  a  new  suit, 
since  the  same  cause  of  action  is  being  prosecut- 
ed against  the  same  defendant 

[Ed.  Note.— For  other  cases,  ^ee  Limitation 
of  Actions,  Dec  Dig.  <S=121(2).] 

8.  Limitation  of  Actions  ^=>121(2)  —  Com- 
mencement of  Action  —  Adding  Pabtt  — 
Bah. 

Where  a  new  party  is  added  in  a  suit) 
however,  after  the  statute  has  run,  the  action 
is  barred  as  to  such  new  party  plaintiff,  since 
as  to  him  the  suit  was  not  instituted  within  the 
prescribed  time. 

[Ed.  Note. — ^For  other  cases,  see  LimitatloB  of 
Actions,  Dec  Dig.  «=»121(2).] 

8.  Action  *»i~"Caubb  of  AoAon"— Dnr- 

inition. 

A  "cause  of  action"  is,  abstractly,  a  right 
claimed  or  wrong  suffered  by  the  plaintiff  on 
the  one  hand  and  the  dwty  or  delict  of  the  de- 
fendant on  the  other.  The  right  claimed  by 
plaintiff,,  or  the  duty  owing  by  defendant,  do 
not  strictly  constitute  a  cause  of  action ;  it  be- 
ing the  violation  of  the  plaintiff's  ri^ht  by  the 
nonobservance  of  defendant's  duty  which  makes 
the  cause  of  action. 

[Ed.  Note.— For  other  oases,  see  Action,  Cent 
Dig.  §S  1-7,  85;   Dec  Dig.  «=1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cause  of  Action.] 
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lA.  liiiirrAtibiT  of  AonoiiB  «s>l27(2)— Con- 

MENCEMENT    OF    ACTION  —  PETITION  —  DAM- 
AGES. 

A  cause  of  action  is  not  changed  by  an 
amendment  which  claims  merely  a  different 
measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent,  Dig.  §  544-  Dec.  Dig.  «=» 
127(2) ;    Pleading,  Cent.  Dig.  §  688.] 

11.  liiMiTATioN  OF  Actions  ®=»121(2)— Com- 
mencement OF  Action— Pakties  Pi.aintiff 
—Amendment— Effect. 

Two  parties  brought  an  action  for  injuries 
to  properly.  After  the  case  had  gone  to  trial, 
and  after  the  cause  of  action  would  have  been 
barred  by  the  statute  of  limitationH,  it  developed 
that  one  plaintiff  had  bought  the  interest  of  his 
coplaintifc,  and  was  the  only  party  in  interest, 
whereupon  the  petition  was  amended  so  as  to 
make  the  owner  sole  plaintiff,  the  allegations  of 
the  petition  being  otherwise  unchanged.  Beld, 
that  such  amendment  did  not  constitute  a  new 
cause  of  action  barred  by  the  statute  of  limi- 
tations. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  <S=>121(2).] 

12.  Limitation  of  Actions  «=>121(2)— Com- 
mencement OF  Action  —  Pasties  Plain- 
tiff—Amendment— I  mmatebialitt. 

Since  Rev.  St  1911,  art  1995,  provides 
that  judgment  may  be  given  for  or  against  sev- 
eral plaintiffs  or  defendants,  so  that  joint  plain- 
tiffs  are  not  confined  to  a  joint  recovery,  or 
none  at  all  as  at  common  law,  such  amend- 
ment of  the  petition  was  immaterial,  since  the 
failure  of  the  withdrawing  plaintiff  to  establish 
a  right  to  recover,  had  he  remained  a  party, 
would  not  have  affected  the  remaining  plain- 
tiff's right  to  recover. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  <g=»121(2).] 

Appeal  from  District  Court,  McCullocb 
County;  Jna  W.  Goodwin,  Judge. 

Action  by  L  M.  Baker  against  the  Gulf. 
Colorado  &  Santa  F4  Railway  Company. 
SYom  a  Judgment  dismissing  his  action,  plain- 
tiff appeals.    Reversed  and  remanded. 

J.  A.  Adklns  and  F.  M.  Newman,  botb  of 
Brady,  and  Wllkliisou  &  Baugh,  of  Browu- 
wood,  for  appellant.  Sam  McCollum,  of  Bra- 
dy, Terry,  Cavin  &  Mills,  of  Galveston,  and 
liCe,  Lomax  &  Smltli,  of  Ft  Worth,  for  ap- 
pellee. 

JENKINS,  J.  J.  T.  and  L.  M.  Baker 
broDglit  suit  against  the  appellee  to  recover 
damages  on  account  of  alleged  injuries  to 
their  property.  The  case  went  to  trial  after 
the  alleged  cause  of  action  would  have  been 
barred  by  the  statute  of  limitation,  had  the 
suit  not  t>een  instituted  prior  to  that  time. 
Upon  the  trial,  L.  M.  Baker  testified  that  the 
property  alleged  to  have  been  injured  was 
formerly  the  property  of  himself  and  J.  T. 
Baker,  but  that  prior  to  the  Injury  he  lud 
purchased  the  interest  of  J.  T.  Baker  therein. 
Thereupon  the  appellant,  upon  leave  of  the 
court,  filed  an  amended  petition,  in  all  re- 
spects similar  to  the  original  petition,  except 
it  was  alleged  that  the  property  belonged  to 
L.  M.  Baker,  Instead  of  to  J.  T.  and  L.  M. 
Baker,  as  alleged  in  the  original  petition. 
The  appellee  then  excepted  to  the  amended 


petition  as  showing  ution  M  fhee  tbat  the 
cause  of  action  therein  alleged  was  barred  by 
the  statute  of  limitation.  Tills  exertion  vu 
sustained  by  the  court,  and,  ttie  appellant 
having  declined  to  ftirth^  amend.  Judgment 
was  entered  dismissing  the  case.  The  apsti- 
lant,  having  excepted  to  mcb  acUon  of  the 
court  and  perfected  his  appeal,  bece  presents 
such  action  for  review. 

[1]  Tlie  specific  questloB  here  presented  ii: 
Where  a  suit  Is  broo^t  to  recover  damages 
for  specified  injuries  to  specific  property, 
alleged  in  the  original  petition  to  belong  to 
two  parties,  and,  by  amendment,  the 'proper- 
ty is  alleged  to  belong  to  one  of  snCh  parties, 
did  the  filing  of  the  original  petlUon  toll  the 
statute  of  Umltatkws  as  to  the  cause  of  ac- 
tion set  out  in  the  amended  petition,  the  alle- 
gations, except  as  to  snch  ownership,  bdng 
the  same?  It  is  true  tliat  tlie  ownership  al- 
leged In  the  original  petition  would  not  have 
been  supported  by  proof  of  ownership  as  al- 
leged in  the  amenxled  i>etltlon,  iMit  this  is  not 
necessarily  conclusive  as  to  the  point  here  in 
issue. 

"A  variance  of  this  character  *  *  *  hu 
frequently  been  held  fatal.  •  •  •  But  eti- 
dently  the  correction,  by  amendment,  of  acj 
misdescription  that  would  be  fatal  on  an  ob- 
jection for  variance  between  the  allegata  and 
probata,  cannot  be  held  to  be  a  new  suit." 
Thompson  v.  Swearengin,  48  Tex.  56U. 

It  has  been  held  that  a  petition  bad  on 
general  demurrer  is  sufliclent  to  interrupt  the 
statute  of  limitations.  Kinney  v.  Lee,  10 
Tex.  155;  KiUebrew  v.  Stockdale,  51  Tex.  532: 
KaufCman  v.  Wooters,  TO  Tex.  214,  13  S.  W. 
549. 

[2]  That  a  party  plaintllT  may.  In  a  proper 
case,  be  dropped  by  amendment,  and  that 
limitation  would  not  thereby  be  rendered 
available  against  the  remaining  plaintiCT  or 
plaintiffs,  cannot  be  doubted.  Railway  Co.  t. 
Watson,  72  Tex.  631,  10  S.  W.  731;  Rapid 
Transit  Co.  v.  Campbell,  26  S.  W.  884;  Snow 
V.  Rudolph,  131  S.  W.  249. 

[3,  4]  The  principal  purpose  of  amending  a 
petition  is  to  allege  facts  other  or  different 
from  those  theretofore  alleged,  and  which, 
without  such  amendment,  would  not  hare 
been  admissible  in  evidence.  \  The  question  Is 
not,  have  different  facts  from  those  in  the 
original  petition  been  alleged  In  the  amend- 
ment? but  do  the  facts  alleged  in  the  amend- 
ment constitute  a  different  cause  of  action 
from  that  originally  alleged? 

"Amendments  are  allowed  expressly  to  save 
the  canse  from  the  statute  of  limitations,  and 
courts  have  been  liberal  in  allowing  them,  when 
the  cause  of  action  is  not  totally  different." 
Walker  v.  Railway  Co.,  193  Mo.  4i5,  92  S.  W. 
90;  Courtney  v.  Blackwell,  150  Mo.  245,  51 
S.  W.  674,  675.  See,  also,  Sanger  v.  Newtoa, 
134  Mass.  308:  C^BweU  v.  Hall,  185  .^ia»; 
455,  70  N.  E.  461;  Tobias  v.  Harland.  1  Wend 
(N.  Y.)  93;  MiUer  v.  Watson,  6  Wend.  Ci.  Y.y 
506. 

On  the  other  hand,  the  right  to  plead  thej 
statute  of  limitations  in  bar  of  an  action  ii{ 
secvured  by  statute,  and  la  not  to  he  denied 
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glmply  becanae  the  plalnflS  Is  thereby  denied 
a  trial  on  the  merits  of  his  case. 

[5]  The  language  of  our  statutes  of  Umlta- 
doii  is  that  "every  suit  shall  be  Institoted," 
or  "shall  I>e  commenced,"  or  "sliall  be 
broag^t,"  within  the  time  therein  mentioned. 
It  S.  arts.  6672-6600.  Of  course,  this  means 
that  the  suit  shall  be  brought  by  the  party 
haTing  the  cause  of  action.  So  that  a  suit 
by  A.  will  not  suspend  the  statute  as  to  a  suit 
subsequently  brought  by  B.  for  the  sama 
cause  of  action,  there  being  no  privity  in  such 
cause  of  action  between  A.  and  B.  It  is  upon 
this  principle  that  a  suit  brought  by  or 
against  an  executor,  administrator,  or  guard- 
ian will  not  arrest  the  statute  of  limitations 
as  against  a  suit  for  or  against  such  party  in 
his  individual  capacity,  for,  though  the  same 
individual,  tn  their  legal  aspect  they  are  dif- 
ferent persons.  A  suit  against  an  executor 
or  administrator  is  a  suit  against  the  estate 
of  the  deceased,  or  rather,  against  his  heirs 
or  legatees,  and  not  against  such  legal  repre- 
sentative as  a  person.  This  is  clearly  stated 
in  Henderson  v.  Klsaam,  8  Tex.  64,  wherein  it 
is  said: 

"The  object  of  maldng  [A.  0.1  Allen,  aa  the 
representative  of  the  deceased,  a  party  was  that 
the  property  of  the  estate,  and  not  bis  own, 
might  be  subjected  to  the  debt  •  •  •  Had 
the  defendant  l>een  removed  from  the  office  of 
administrator,  and  another  appointed,  the  suit 
would  have  proceeded  against  the  administratcMr 
de  bonis  non,  and  not  against  the  defendant 
•  •  •  The  fact  that  the  person  now  charged 
[by  amendment)  individually  is  the  identical 
person  who  had  beoi  charged  [in  the  original 
petition]  as  the  representative  of  another  can- 
not affect  the  rights  of  the  defendants,  or  o{>er- 
ate  in  favor  of  the  plaintiff." 

See,  also,  Morales  v.  risk,  66  Tex.  194,  18 
8w  W.  495. 

There  la  no  difficulty  in  determining,  as  an 
abstract  proposition  of  law,  when  a  cause 
of  action  set  forth  In  an  amended  petition  Is 
or  is  not  subject  to  the  plea  of  limitation. 
Tbe  aotborltles  all  agree  that  If  the  amend- 
ment sets  up  a  new  or  different  cause  of  ac- 
tion, the  statute  is  not  tolled  by  the  filing  of 
tbe  original  petition.  Tbe  difficulty  lies  in 
determining  wliat  Is  a  new  or  different  cause 
of  action,  and  in  this  regard  it  has  been  said 
by  high  authority  that  there  is  hopeless  con- 
flict. This  question  is  fully  discussed  In  an 
able  opinion  by  the  Supreme  Court  of  Arizona 
tn  tbe  case  of  Boudreaux  v.  Gias  Ck>.,  13  Ariz. 
.^61-  114  Pac.  547,  33  L.  B.  A.  (N.  S.)  196.  The 
proper  way  to  decide  any  case  is  to  ascertain, 
if  we  can,  the  legal  principles  involved,  and 
then  apply,  as  best  we  may,  such  principles 
to  Uie  case  In  hand. 

[•]  In  PtMemx  Lumber  Co.  v.  Waterworks 
Co.,  94  Tex.  462,  61  S.  W.  709,  Mr.  Justice 
Hrovm  lays  down  the  following  test  for  de- 
termining the  identity  of  causes  of  action: 

"<!>  Woold  a  recovery  had  upon  the  original 
bar  a.  leesnery  under  the  amended  petiBon: 
12)  vFonld  the  same  evidence  support  both  of 
the  pleadings;  (3)  is  tiie  measure  of  damages 
die  same  in  eaeh  case;  (4)  are  the  allegations 
of  each  nbjeet  to  the  same  defenses!" 


These  tests,  or  soiae  of  them,  have  been 
announced  in  numerous  cases.  Applying  the 
second  of  these  tests  to  that  case,  the  learned 
judge  proceeds  to  show  clearly  that  the  same 
evidence  would  not  support  the  two  petitions, 
in  that  under  the  ori^nal  petition,  which  de- 
clared upon  an  express  contract,  the  Issues 
would  have  been  only  was  the  contract  made, 
was  it  breached,  and  what,  if  any,  damage 
resulted  to  the  plaintiff  by  reason  of  such 
breadi;  whereas — 

"in  answer  to  the  amended  petition,  the  de- 
fendant would  be  required  to  meet  a  great  num- 
ber of  circumstances  and  facts  originating  at 
different  times  and  dates,  arising  out  of  trans- 
actions by  different  persons  in  its  employ,  all 
of  which  would  be  inadmissible  in  answer  to  and 
wonid  constitute  no  defense  to  the  original  pe- 
tition." 

This  reasoning  applies,  to  a  greater  or  less 
extoit,  to  all  cases  where  the  original  peti- 
tion declared  npon  a  contract  and  the  amend- 
ment declared  upon  a  tort  (Booth  t.  Packing 
Ca,  47  Tex.  Uv.  App.  336,  105  S.  W,  48),  or 
where  iiie  original  petition  declared  upon  one 
kJnd  ot  a  contract  and  the  amendment  upon 
another,  as  where  the  suit  was  upon  a  note, 
and  by  amendment  was  on  a  verbal  promise 
to  pay  <WilUams  v.  Bai^on,  10  Tex.  79-80) ; 
or  vice  versa  (Wooldridge  v.  Hathaway,  45 
Tex.  880;  McLane  v.  Belvln,  47  Tuc  493);  or 
wliere  tl>e  original  petition  declared  npon  one 
note  and  the  amendment  upon  another  (Had- 
dock V.  Orocheron,  82  Tex.  276,  6  Am.  Rep. 
244) ;  or  where  the  original  suit  was  upon  one 
tort,  and  the  amendment  was  upon  another 
(Lumber  Go.  v.  Railway  Co.,  164  S.  W.  404). 

On  the  other  hand,  it  has  t)een  held  that 
an  amendment  did  not  set  up  a  new  cause  of 
action  against  which  limitation  was  not  sus- 
pended, where  the  petition  alleged  that  the 
plaintiffs  were  pnrtners  in  a  firm  composed 
of  three  parties,  and  the  amendment  alleged 
that  the  copartnership  was  composed  of  two 
of  said  parties  (Pridgen  v.  McLean,  12  Tex. 
420;  Mayes  v.  Magill,  48  Tex.  ClT.  Ai^.  648, 
107  S.  W.  363);  or  where  it  was  originally 
alleged  that  a  copartnership  was  composed  of 
two  persons,  and  by  amendment  It  was  alleged 
that  the  copartnership  was  composed  of  an 
additional  party  (Thompson  v.  Swearengin, 
48  Tex.  B6tS> ;  car  addUig  a  new  party  plaintiff 
where  tbe  property  is  daimed  jointly  by 
plaintiffs  (Laughlln  v.  Tips,  8  Tex.  Civ.  App. 
649),  28  S.  W.  661.  And  so,  where  three  pai^ 
ties  brought  suit  to  recover  land,  alleging  that 
they  owned  the  same  in  fee  simple,  and  the 
amendment  alleged  that  they,  together  with 
four  other  parties,  were  owners  of  the  land, 
it  was  h^d  it  was  not  a  new  cause  of  action 
tm  to  the  original  plaintiffs,  and  tliat  limita- 
tion did  not  continue  to  run  as  against  them 
to  the  time  the  amendment  was  filed.  Telfe- 
ner  v.  Dlilard,  70  Tex.  142,  7  a  W.  847. 

We  tliink  that  cases,  above  cited,  In 
which  tlie  suit  was  by  partners,  are  In  point 
for  the  reason  that  a  partnership  is  not  a 
legal  entity,  capable,  as  such,  of  maintaining 
a  suit,  but  the  suit  must  be  brought  by 
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the  peraoDS  composiiis  sadi  copartneraUp. 
Frank  v.  Tatum,  87  Tex.  204,  25  S.  W.  4(»; 
Glasscock  v.  Price,  92  Tex.  271,  47  S.  W.  965; 
Brage  T.  Slfidge^  182  S.  W.  873;  Style  t. 
Lantrip,  171  S.  W.  786.  Hence,  when  an 
amendment  adds  or  withdraws  the  name  of  a 
party  Cfxnpoaing  a  copartnership,  U  Is  not 
simply  correcting  a  misdescription  of  the 
plaintiff,  but  is  adding  a  new  party  plaintiff 
or  withdrawing  one  <fC  the  plaintiffs  from 
the  suit. 

[7,  S]  Why  is  the  addition  ox  subtraction 
of  a  new  party  plaintiff  not  bringing  a  new 
suit?  Because  the  same  cause  of  action  ia 
being  prosecuted  against  the  same  defendant 
Why  may  the  statute  of  Umitations  be  plead- 
ed in  bar  of  the  cause  of  action  as  to  the  ad- 
ditional parties  plaintiff,  as  was  h^d  In 
Xelfener  y.  IMIlard,  supra,  where  the  same 
wrong  was  complained  <rf  against  the  same 
defendants?  Because  the  addlttonal  plainr 
tiffs  did  not  "institute"  tlielr  suit,  as  required 
by  the  statute  of  limitations,  within  the  pre- 
scribed period.  The  cause  of  action  as  to  the 
original  parties  was  not  changed  by  the 
amendment,  but  the  new  parties  did  not  sue 
upon  the  cause  of  action  alleged  until  after 
the  alleged  cause  of  action  was  barred  by 
limitation. 

[>]  What  is  a  cause  of  action?  Mr.  Jus- 
tice Brown  in  Phoenix  Lumber  Go.  v.  Water- 
works Co.,  supra,  said : 

"The  courts  have  found  it  very  difficult  to  give 
anjr  general  definition  of  the  pbraae  'cause  of 
action'  which  would  apply  to  all  cases  alike  and 
few  courts  have  attempted  to  do  so.  Pom.  on 
Remedies,  i  452.  However,  the  following  defini- 
tion will  be  suffident  for  the  disposition  of  the 
case  now  before  us:  In  the  abstract,  a  cause 
of  action  consists  of  'the  right  claimed  or  wrong 
suffered  by  the  plaintiff,  on  the  one  hand,  and 
the  doty  or  deUct  of  the  defendant  on  the  other. 
Bodgere  v.  Mutual  Endowment  Aas'n,  17  S. 
C.  410.'  Applying  this  definition  to  that  case, 
the  court  held  that  plaintiff's  cause  of  action,  as 
alleged  in  its  amended  petition,  was  barred  by 
the  statute  of  Umitations,  not  because  it  appear- 
ed therefroai  that  different  plaintiffs,  in  whole 
or  in  part,  bad  suffered  wrong  at  the  hands  of  a 
different  defendant,  but  because  the  amended 
petition  alleged  entirely  different  wrongs  inflict- 
ed upon  the  plaintiff  by  the  defendant  from 
those  alleged  in  the  original  petition." 

Thus  it  will  be  seen  that  it  was  "the 
wrong  suffered  by  the  plaintiff  on  the  one 
hand  and  *  •  *  the  delict  of  the  defend- 
ant on  the  other"  (correlative  terms)  which 
were  held  to  oonstitnte  plaintiff's  cause  of 
action.  The  "right  clalnied  by  the  plalntifT' 
and  the  "duty  of  the  defieudant"  are,  In  a 
strict  sense,  no  part  of  a  cause  of  action, 
but  it  Is  the  violation  of  such  ri^t  by  the 
nonobservance  of  such  duty  which  constitutes 
a  cause  of  action.  The  "right  claimed  by  Ote 
plaintiff"  is  not  to  be  molested  in  his  penK>n, 
property,  or  reputation;  the  "duty  of  the 
defendant"  is  to  refrain  from  injuring  the 
plaintiff.  Proof  of  ownership  is  not  neces- 
sary to  diow  a  "cause  of  acUon,"  but  only  to 
show  the  plaintiff's  right  to  malataln  a  suit 
on  the  same.  A  cause  of  action  is  a  wrmig 
committed  or  threataaed,  and  the  damage  r«> 


suiting  therefrmn  (Miller  T.  Hallock,  9  Cola 
651,  13  Pac.  642 ;  Post  v.  Campan,  42  Mich. 
90,  3  N.  W.  276),  and  which  creates  the  neces- 
sity of  bringing  the  action  (Bank  v.  Laoombe, 
84  N.  Y.  384,  38  Am.  Bepk  61^. 

"The  cause  of  action  is  not  changed  by  an 
amendment  which  claims  merely  a  different 
measure  of  damages."  Scanlon  v.  Bailway  Co., 
88  S.  W.  932. 

In  Walker  v.  By.  Co..  193  Mo.  463,  9(2  S.  W. 
90,  it  was  held  that  an  amendment,  changing 
the  name  of  the  party  alleged  to  have  been 
killed  by  the  negUgenoe  of  the  defendant  from 
Elbert  to  Oiarles,  did  not  constitute  a  new 
cause  of  action,  the  wrong  complained  of  be- 
ing otherwise  identlfled  by  the  aUegatloiis  In 
each  petition. 

[ft}  Applying  die  definitions  of  cause  of 
action  to  the  facts  of  the  instant  case,  we 
find  that  the  same  wrongful  acts  and  the  same 
damages  resulting  therefrom  are  set  forth  in 
both  the  original  and  the  amended  petitions 
with  such  particularity  that  the  ai^ellee  knew 
that  It  was  called  upon,  by  tin  allegations  in 
the  original  petition,  to  meet  the  same  charges 
of  delictlon  as  those  made  in  the  amended  pe- 
titioB,  and  tn  both  petitions  appellant  showed 
his  right  to  recover  by  alleging  his  ownership 
of  the  property  injured,  the  only  difference 
being  that,  as  between  him  and  3.  T.  Baker, 
he  would  have  owned  one-half  of  ttae  Judg- 
ment under  the  allegations  of  the  original 
petition  whereas  he  would  have  been  the  own- 
er of  all  of  the  Judgment  under  the  allogu- 
tions  of  the  amended  petition,  wUdi  fact,  in 
the  absence  of  any  defense  against  J.  T.  and 
li.  M.  Baker  Jointly,  which  would  not  bare 
been  equally  available  to  the  defendant 
against  Ll  M.  Baker  individually,  did  not  con- 
cern appellee.  Appellant  brought  his  suit 
upon  a  good  cause  of  action,  before  the  same 
was  barred  by  the  statute  of  llirttittlons,  and 
was  prosecuting  his  same  suit  for  the  same 
cause  of  action  under  his  amended  petition. 

Applying  the  tests  as  to  the  identity  of  the 
causes  of  acrion  in  the  two  petitions  as  laid 
down  in  Phoenix  Lumber  Oo.  v.  Waterworftsi 
Co.,  supra,  the  questions  there  propounded 
and  the  answers  are  as  follows : 

(1)  Would  a  recovery  had  upon  the  original 
bar  a  recovery  under  the  amended  petition?! 
Yes;  because  appellant  having  alleged  in  his 
origuial  pedthm  that  the  property  injured  be^l 
longed  to  himself  and  J.  T.  Baker,  he  would  b«{ 
estopped  in  a  subsequent  suit  to  deny  bu<A 
fact.  I 

(2)  Would  the  same  evidence  support  botit 
pleadings?  As  to  the  cause  of  action,  yes.  tbm 
same  wrongs  being  alleged  in  each  petitioo. 

(3)  Is  the  measure  of  damages  the  same  i« 
each  case?    Undoubtedly  so.  j 

(4)  Are  the  allegations  of  each  subject  to  thd 
same  defenses?  Yes.  The  defenses  to  the  aj 
legations  in  each  petition  might  have  been:  (a 
No  injury  was  committed:  (b)  want  of  authi>i 
ity  in  the  agent  of  appellee,  who  is  alleged  ti 
have  committed  the  wrongs  oomplained  of 
(c)  the  damages  were  not  as  great  aa  daimet 
by  plaintiff;  and  (d)  the  damages,  in  whole  oi 
in  part,  were  oeeasioned  by  tne  contributor] 
aegUgence  of  the  owner  or  owasis  «<  the  prog 
erty    injured. 
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[11]  We  tblnk  that  the  case  of  Voabur  vi-'By. 
Co.,  91  Tex.  631,  46  S.  W.  S76,  is  declalve  oC 
this  case.  Foster  brought  solt  In  Austin 
county  for  damages  ta  a  tract  of  land  la 
Brazoria  county.  Tb« .  dett^ndaqt  answered 
to  the  merits,  thereby  waiving  its  privilege 
to  be  sued  in  Brazoria  county.  In  bis  origi- 
nal petition  Foster  alleged  Uiat  he  was  the 
owner  of  the  land.  Afterwards  Foster  filed 
an  amended  petition,  in  which  he  aUeged  that 
he  and  one  Harris  were  the  owners  of  tb^ 
land,  and  Harris  intervened  as  party  plain- 
tiff. Thereupon  the  defendant  Qled  its  plea 
of  privilege  to  he  sued  in  Braaoria  county, 
upon  the  ground  that  Foster's  amended  pett- 
tlon  set  up  a  new  cause  of  action,  and  was 
therefore  a  new  suit,  and  that  as  to  Harris 
it  was  also  the  beginniBg  of  the  suit.  Our 
Supreme  Court  beld  that  the  plea  of  privilege 
was  properly  overruled.  It  is  true  that  Umi- 
tation  was  not  involved  in  that  suit,  but  the 
right  to  be  sued  in  the  county  where  the  land 
was  situated  was  involved,  which  is  a  valua- 
ble right,  and  in  support  of  whidi  courts  are 
certainly  as  liberal  as  they  are  in  support  of 
the  plea  of  limitation.  The  tegal  pc<q;>08ltion 
Involved  was:  Did  an  amendment  changing 
the  allegation  of  individual  ownership  to  one 
ot  joint  ownership  constitute  a  new  cause  of 
action?  This  question  the  court  aoswered  in 
the  negative.  That  is  the  identical  question 
inrolved  here,  except  that  in  tha  instant  case 
the  change  was  made  from  JoUtt  to  indlvlda- 
al  ownership;  and  we  Ulcewlee  answer  tlM 
same  in  the  negative. 

It  migbt  be  thought  at  Srst  blush  that  the 
case  of  Hopkins  v.  Wright,  17  Tex.  3Q,  is  !« 
point  as  supporting  appellee's  contention,  hut 
a.  careful  examinatioa  of  that  case  will  show 
that  the  court  held  that  the  ^ginal  petitioo 
was  for  the  recovery  of  property,  and  that  in 
tlie  amended  petition  the  suit  was  to  set 
aside  a  will,  which  the  court  held  were  not 
the  same  causes  of  action.  .  However,  the 
issue  of  limitation  by  reason  of  a  change  of 
the  cause  of  actloo  was  not  in  the  case,  for 
tbe  reason  that  limitation  was  not  complete 
at  the  time  the  amendment  was  filed  under 
tbe  only  statute  of  limitation  applicable  to 
ttiat  case. 

[12]  This  case  must  be  reversed  for  anoth- 
er reason.  Article  1995,  Bev.  St,  reads  as 
follows : 

"Judgment  may,  in  a  proper  case,  be  given  lor 
or  against  one  or  more  of  several  plaintiffs,  and 
ainunst  or  for  one  or  more  of  several  defendants 
or  intervenerB." 

In  Kansas  City  v.  King,  66  Kan.  84,  68  Pac. 
1098-1005,  the  original  petition  alleged  that 
James  and  Nina  King  were  the  owners  of 
the  property  Injured.  By  amendment  it  was 
•Jleged  that  the  property  belonged  to  James 
King.  1*6  statute  of  limitations  was  plead- 
ed as  to  the  amendment.    The  court  said : 

"Tbt  fact  tbat  the  Kings  sued  jointly  does 
not  requli«  that  there  •hall  be  a  joint  recovery 
or  none  at  all.  The  common-law  rule  was  that 
tbe  several  plaintiffs  in  an  action  must  all  re- 


cover jointly,  or  all  tatterly  fail:  Irat  o«r  Cods 
(■eetion  89^  provides '  'that  judgment  may  be 
given  for  or  against  one  or  more  of  several 
plaintiffs  and  for  or  against  one  or  more  of 
several  defoadants.'  If  no  amendment  bad  been 
made,  and  the  proof  had.  shown  that  James 
King  owned  the  entire  interest  in  the  pro^rty, 
and  had  instained  the  entire  loss,  he  would  bavs 
recovered  for  tbat  loss.  Hard  v.  Simpson,  41 
Kaa.  872,  27  Pac.  961.  The  fact  tbat  Nina 
King,  impleaded  with  bim,  had  failed  to  estab- 
lish the  right  of  recovery  would  not  affect  his 
ri^ht  to  recover  for  the  actual  damages  sus- 
tained by  him;  and  hence  the  amendment  was 
unnecessary  and  immaterial." 

It  wfU  be  seen  that  the  Kansas  statute  is 
essentially  the  same  as  ours.  The  additional 
words  "in  a  proper  case,"  appearing  in  our 
statute,  mean  only  where  tbe  evidence  re< 
quires  it,  and  add  nothing  to  the  meaning  of 
tbe  statute.  We  think  that  the  Supreme 
Court  of  ECansas  properly  construed  tbe  stat- 
at«  of  tbft  state,  and  we  so  oonstrne  our  stat- 
ute above  set  out  Our  Supreme  Court,  iii 
Addsrson  t.  Anderson,  95  Tex.  867,  67  S.  W; 
404,  gave  a  like  constructian  to  a  similar 
statute  in  reference  to  the  action  of  trespass 
to  try  title. 

For  the  reaspns  stated,  the  Judgment  of  the 
court  bdiOw  is  reversed,  and  this  cause  is  re- 
mandad  for  a  new  trtal  In  accordance  witU 
this  opinion. 

Itavereed  and  remanded. 


MISSOURI,  K.  ft  T.  BT.  CO.  OP  TEXAS  t. 

NOBRIS  et  aL    (No.  7444.)* 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 

29,1018.    Behmring  Denied  Feb.  28,  1916.) 

1.  Cabbibbs  ®=»S18(4)— Cabbiage  of  pAsaEwi 
OEbs— pBoxrMATB  Oauhk  of  Death— StrPM- 
ciENCY  OF  Evidence. 

In  a  suit  for  a  death  against  a  railroad,  evi- 
dence held  sufficient  to  authorize  finding  that  the 
negligence  of  the  road's  servants  in  making  a  Sy- 
ing  switch  with  the  car  on  which  decedent  rod& 
and  the  injuries  received  by  him  as  a  result 
thereof  directly  attd  proximately  contributed  to 
produce  his  death. 

[Ed.    Note.— For    otiter    eases,    see   Carriers, 
Cent  Pig.  a  1307,  1306;  Dec.  Dig.  <8s»318(4).] 

2.  Death  «=3l7— Proximate  Cadse. 

Where  the  injuries  sustained  by  a  shipper 
of  household  goods  and  live  stock  while  riding 
therewith  in  a  box  car  as  a  result  of  the  road's 
negligence  in  making  a  flying  switch  were  the 
efficient  cause  of  his  death,  together  with  inju- 
ries subsequently  received  by  him  from  n  fall  off 
his  wagon,  even  though  such  fall  was  not  caused 
by  sickness  resulting  from  his  previous  injnry, 
tha  damages  caused  by  eaiA  aoddent  not  being 
separable,  the  road  was  liable  for  the  death, 
since  if  an  accident  occurs  from  two  causes, 
both  together  the  efiicient  cause,  aU  persons 
whose  negligent  acts  contributed  to  the  accident 
are  liable  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  f  S  19,  21 ;  Dec  Dig.  «=17.] 

3.  Death  <8=»103(2)  —  Fboxuuitk  Gaisb  ->• 
Question  fob  Jubt. 

In  a  suit  against  a  railroad  for  a  death, 
where  the  jury  could  have  found  that  the  negU-. 
gence  of  the  road's  servants  in  making  a  flying 
switch  was  the  sole  cause  pf  the  deaw,  that  it 
proximately  contributed  to  cause  the  death,  or 


•=>For  otter  turn  ue  «am*  topic  and  KST-NUIIBSR  In  aU  Key-Numbered  DlgteU  and  Iirdeiei 
•Application  tor  writ  of  error  pending  in  Supreme  Court. 

Digitized  by  LjOOQ  l€ 


262 


184  80TITHWBSTBBN  iRBPORTBR 


(Sex. 


that  tiie  injories  received  by  decedent  {rom  the 
Aying  switch  and  the  injnries  subsequently  siu- 
tained  by  him  in  a  fall  tram  his  wagon  together 
were  the  efficient  cause  of  the  death,  the  court 
properly  refused  a  peremptory  instruction  for 
the  road,  since  the  question  of  proximate  cause 
is  ordinarily  for  the  jury,  and  only  where  the 
facts  are  undisputed  and  the  inferences  to  be 
drawn  from  them  perfectly  plain  is  it  the  court's 
duty  to  determine  the  question  of  negligence  as 
a  matter  of  law,  a  question  ordinarily  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  141 ;  Dec.  Dig.  ®=»103(2).] 

4.  Appeal  aud  Bbbob  «=>834(2)— Failubk  to 
Submit  Issue — Effect — Statute. 

By  direct  provision  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  1985,  where  the  case  is 
submitted  on  special  issoes,  an  issue  not  sub- 
mitted and  not  requested  by  a  party  must  be 
deemed  to  have  been  found  so  as  to  support  the 
judgment,  if  there  was  evidence  to  sustain  such 
a  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  aad 
Error,  Dec.  Dig.  «=s>834(2).] 

5.  Appeal  akd  Ebsob  «s»1062<6)— Habuless 
ExBOB— SuBiassioif  or  Issues. 

In  a  suit  against  a  railroad  for  a  death,  er- 
ror in  submitting  the  issue  whether  the  injuries 
received  by  decedent  when  riding  in  the  road's 
box  car  contributed  to  cause  his  death  after  he 
fell  from  a  wagon,  the  answer  to  which  oonld 
fix  no  liability  on  defendant,  furnished  no  ground 
for  reversal  of  judgment  for  plaintiffs. 

I  Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4218;  Dec.  Dig.  <S=3l062(5).] 

6.  Trial  «:=213— Refusal  of  Chaboe. 

In  a  suit  against  a  railroad  for  a  death, 
where  the  case  was  aabmitted  on  special  Issues, 
tiie  refusal  of  a  charge,  embodying  a  declairation 
of  law  which  could  only  be  applied  by  the  court 
to  the  facts  found,  and  could  have  been  of  no 
material  aid  to  the  jury  in  determining  the  ques- 
tions of  fact  submitted  to  them,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  480;    Dec.  Dig.  <S=3213.] 

7.  Tbial  «=>2e0(l)— Inbtructionb. 

Charges  need  not  be  repeated. 
[Ei.  Note. — For  other  cases,  see  Trial,  Cent 
Dig,  f  651;    Dec.  Dig.  «=>260a).] 

8.  Appeal  and  Ebrob  «=>1002(1)— Habhless 

Error— Refusal  of  Special  Issue. 

In  a  suit  against  a  railroad  for  a  death,  the 
refusal  of  the  issue,  "Did  the  injuries  received 
by  deceased  *  *  *  as  a  result  of  a  collision 
with  a  box  car,  directly  or  proximately  in  a 
natural  and  continuous  sequence,  and  unbroken 
by  a  new  cause,  produce  hu  death?"  was  harm- 
less to  the  road,  where,  had  it  been  submitted 
and  answered  in  the  negative,  the  judgment 
against  the  road  would  have  been  authorized  and 
supported  by  the  evidence  and  other  findings. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
BSrror,  Cent  Dig.  |  4212 ;  Dec.  Dig.  i&=>1062(l).] 

9.  Trial  «=>350{1)— Submibsion  of  Useless 
Issue. 

In  a  suit  against  a  railroad  for  a  death,  the 
refusal  of  an  issue  as  to  which  neither  an  affirm- 
ative nor  a  negative  answer  would  have  re- 
lieved the  road  from  liability  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  828;  Dec.  Dig.  «=»350a).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Suit  by  3.  A.  Norrls  and  others  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 


of  Texas.     From   the   Judgment  defendant 
appeals.    Affirmed. 

Lawther,  Pope  &  Mays,  of  Dallas,  for  ap- 
pellant Cardan,  Starling,  Garden,  Hemp- 
hill ft  Wallace,  of  Dallas,  for  appellees. 

TALBOT,  J.  This  suit  was  instituted  by 
the  surviving  widow  and  children  of  J.  S. 
Norrls,  deceased,  to  recover  damages  alleged 
to  have  been  sustained  by  them  on  account 
of  the  death  of  the  said  Norrls,  which  they 
claim  was  catzsed  by  the  negligence  of  appel- 
lant. The  deceased,  J.  S.  Norrls,  had  purchas- 
ed a  farm  near  Pottstmro,  Grayson  county, 
Tex.,  and  in  January,  1914,  was  moving  to 
his  new  home.  From  Greenville,  Tex.,  to 
Pottsboro,  Tex.,  he,  together  with  his  house- 
hold goods,  some  live  stock,  farm  imple- 
ments, and  produce,  was  transported  by  the 
appellant  railway  company  in  a  box  car. 
This  car  arrived  at  Pottsboro  Saturday,  Jan- 
nary  10,  1914,  and  was  placed  upon  a  side 
track  by  means  of  what  is  known  as  a  "fly- 
ing switch."  Standing  upon  the  side  track 
was  another  car,  and  the  car  in  which  the 
said  Norrls  and  his  property  were  being 
transported  collided  with  said  car.  The  car 
was  sent  in  on  the  side  track  with  such  force 
that  the  Impact  of  the  cars  coming  in  colli- 
sion was  so  great  that  the  partitions,  whidi 
had  been  constructed  in  said  car  for  the  sep- 
aration of  the  live  stock  and  other  property 
and  orderly  arrangement  thereof  for  transpor- 
tation, were  torn  down,  the  said  Norrls,  who 
was  59  years  of  age,  thrown  to  the  floor, 
and  a  horse  or  cow  thrown  npon  his  leg, 
whereby  and  by  reason  of  being  so  thrown 
to  the  floor,  he  received  injnries  to  his  head, 
chest,  side,  and  leg.  On  the  day  following 
the  acoldent,  jnst  stated,  the  said  J.  S.  Nor- 
rls, in  company  with  a  man  named  Hill, 
started  ont  In  a  wagon,  drawn  by  two  mules 
and  loaded  with  some  of  his  goods,  to  the 
farm  which  he  had  bought  Norrls,  seated 
npon  some  hay  stacked  two  bales  high  in  the 
front  end  of  the  wagon,  drove  the  team.  When 
a  short  distance  ont  of  Pottsboro  Mr.  Nor> 
ris  pitched  forward  and  fell  upon  the  hounds, 
or  rear  part  of  the  wagon  tongne.  The  bal« 
of  hay  .upon  which  he  had  been  seated  al3<) 
fell  out  of  the  wagon  and  upon  him  as  hft 
was  lying  upon  the  wagon  tongue.  The  fall 
of  Mr.  Norris  and  the  hay  frightened  th« 
mules  drawing  the  wagon,  and  they  start eil 
forward  In  a  very  fast  walk  or  trot,  and  Mr. 
Norrls  fell  from  the  wagon  tongue  to  th4i 
sn^ound  immediately  behind  the  mules.  A 
very  short  time  before  he  fell  from  the  wagy 
on  he  remarked  to  his  companion.  Hill,  whi 
was  seated  by  his  side,  that  he  (Norrls)  wa4 
feeling  "awful  bad,"  to  which  Hill  replied 
"Yes;  you  look  bad."  In  this  connectioi 
Mr.  Hill  testified: 

"I  looked  at  him,  and  he  looked  pale  in  th 
face,  kind  of  pale  around  the  lips,  and  look-) 
sort  of  fainty  to  me;  be  was  just  pale  all  ovh 
his  face.    *    *    *    I  mean  when  I  say  he  lookq 
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pale  that  he  looked  white,  pale  in  the  face; 
he  spcmed  a  whole  lot  whiter  in  the  face  at  that 
partiealar  time  than  he  had  durinj;  the  morninR. 
At  that  time  he  was  sitting  on  the  front  end  ot 
the  wasoD ;  that  was  the  same  position  he  had 
occupied  from  the  time  he  started  out.  •  •  ♦ 
He  was  sitting  on  a  bale  of  hay.  *  *  *  At 
tie  time  he  fell  off  the  wagon  the  mules  were 
trsTeling  slowly,  in  a  moderate  walk.  There 
was  no  rou£h  place  in  the  road  that  caused  turn 
to  fall  from  the  wagon.  The  mules  made  no 
stop  or  start  just  before  he  fell  off  the  wagon 
or  at  the  time  he  felL" 

After  Mr.  Norrls  fell  from  the  wagon,  and 
the  team  caught  and  stopped,  he  was  assisted 
Into  it  again  by  Hill  and  carried  back  to 
Pottsboro,   where  he  was  examined  by  Dr. 
Hogon  and  something  given  him  to  ease  the 
pain  with  which  he  was  snffering.    Dr.  Be- 
gan testified  that  during  the  examination  he 
there  made  Mr.  Norrls  did  not  complain  of 
any  parts  of  his  body  hurting  except  his  lower 
limb  and  ankle  and  his  left  side ;    that  Mr. 
Norris  had  a  lltUe  skinned  place  on  his  face, 
bat  he  was  not  complaining  of  that.    He  fur^ 
tber  said  that  Mr.  Norrls  told  him  that  he 
tfaOQ^t  the  Injury  to  his  left  side  and  ribs 
was  caused  by  a  mule  kicking  him  In  the 
runaway.    There  was,  however,  testimony  to 
the  effect  that  Nt>ri4s  received,  as  a  result  of 
the  collision  of  the  cars,  a  cut  or  skinned 
place  about  or  above  Ms  eye,  and  that  he 
complained  of  headache.    In  a  statement  se- 
cored  and  reduced  to  writing  by  an  agent  of 
appellant  on  Monday  following  the  accidents 
related,  Mr.  Norrls  Is  made  to  say,  among 
other  things,  that  he  was  not  Injured  while 
in  the  box  car  in  any  part  of  his  body  ex- 
cept his  left  leg  and  ankle;    that  when  he 
(ell  from  the  wagon  he  hurt  his  other  leg, 
side,  and  face;  that  his  hips  were  also  hurt 
some,  and  that  he  thought  one  of  the  mules 
kicked  him  in  the  side.    A  statement  in  some 
respects  trfmllsr  seems  to  have  been  procured 
liy  the  same  agent  of  appellant  from  HUl, 
who  was  with  Norrls  when  he  fell  oS  the 
wagon.    There  is,  however,  testimony  to  the 
effect  that  tlie  statements  made  by  Mr.  Norrls 
and  HUl  to  appellant's  agent  were  not  cor- 
rectly reduced  to  writing  by  said  agent,  and 
do  not  reflect  the  true  statements  of  said  par- 
ties  in   most   material   partienlars.     After 
Norrls  was  examined  by  Dr.  Hogan  at  Potts- 
boro on  Sunday,  he  was  carried  to  bis  home 
and  put  to  bed,   where  he  remained,  com- 
plaining of  Ills  injuries,  and  a  part  of  the 
time   in    a   "comatose    or   dazed   condition" 
ontU  his  death,  which  occurred  on  Saturday, 
one  week  from  the  date  of  the  accident  in 
the  box  car.    The  attending  physlclanis,  Drs. 
Uogan  and  Parrlsb,  testified  that  in   their 
<H>inion    Mr.   Norrls'   death   was   caused   by 
bemorrhage  of  the  brain,  one  of  them.  Dr. 
Parrlsb,   saying  that  the  hemorrhage  may 
bare  resulted  from  the  injuries  received  by 
Mr.  Norrls  In  the  box  car,  while  Dr.  Hogan 
testified  that  in  his  opinion  the  injury  re- 
ceived in  the  box  car,  as  told  to  him,  could 
not  have  caused  the  bemorrhage;    that  it 
would  appear  reasonable,  from  the  history  he  { 


learned  ot  Mr..  Norrls'  injuries  reeelTsd  is 
the  runaway,  that  the  hemorrhage  of  the 
brain  from -which  he  died  could  have  beeifi 
caused  from  such  injuries.  The  case  was 
tried  on  the  Tth  day  of  November,  1&14,  and 
submitted  to  the  Jury  upon  spiBcia)  issaea. 
Upon  the  flndings  of  the  Jury  on  the  issued 
submitted  Judgment  was  rendered  in  favor 
of  the  appellees,  Amerlcus  Norrls.  widow  of 
J.  S.  Norrls,  and  Grady  and  Amelia  Norrls, 
children  of  said  J.  S.  Norrls,  against  appel- 
lant, and  that  the  remaining  appellees  take 
nothing  by  their  suit.  From  this  Judgment 
appellant  perfected  an  appeal  to  this  court. 

[1]  The  first  assignment  of  error  com- 
plains of  the  trial  court's  action  In  refusing 
to  give  a  special  charge  requested  by  appel- 
lant, directing  the  jury  to  return  a  verdict 
in  its  favor.  Appellant  admitted  in  the  trial 
of  the  cause,  or  it  was  proved,  that  the  in- 
juries the  decedent,  Norrls,  sustained  in  the 
box  car  were  the  proximate  result  of  Its 
negligence  In  making  the  flying  switch.  It 
defended  on  the  ground  that  the  deceased, 
Norris,  did  not  die  from  those  injuries,  but 
from  the  Injuries  received  when  he  fell  from 
his.'  wagon  while  afterwards  driving  along 
the  road;  and  the  request  for^the  peremp^ 
tory  instruction  under  consideration  and 
the  assertion  that  it  was  error  to  refuse  It 
are  predicated  upon  the  theory  and  claim 
that  there  was  no  evidence  introduced  that 
would  authorize  the  conclusion  that  the 
death  of  the  said  Norrls  directly  and  prox- 
imately resulted  from  the  negligence  of  the 
appellant  in  making  the  flying  switch,  or 
that  such  negligence  was  one  of  the  "prom- 
inent and  efficient  causes"  of  his  death; 
that  the  evidence  affirmatively  disclosed  that 
the  death  of  the  said  Norrls  directly  and 
proximately  resulted  from  other  and  inter- 
vening causes,  namely.  Injuries  received  by 
him  falling  from  his  wagon  the  day  follow- 
ing the  receipt  of  the  injuries  alleged  to  be 
due  to  the  negligence  of  appellant.  The 
proposition  is  made  that  "the  proximate 
cause  of  an  event  must  be  understood  to  be 
that  which  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  pro- 
duced that  event,  and  without  which  that 
event  would  not  have  occurred,"  and  that  in 
the  Instant  case  the  negligent  act  of  the  ap- 
pellant was  the  remote  and  not  the  proxi- 
mate cause  of  the  death  of  Norrls.  We 
would  not  be  warranted  In  holding  that  the 
evidence  in  this  case  conduslvtiy  showed 
that  the  sole  proximate  cause  of  the  de- 
ceased's death  was  an  injury,  or  injuries, 
received  when  he  fell  from  his  wagon,  or 
that  the  negligence  of  appellant  in  making 
the  flying  switch  which  resulted  in  injury 
to  him  while  in  the  box  car  the  day  before 
was  not  an  efficient  cause  of  his  death,  but 
only  a  remote  cause  thereof.  If  cause  at  all. 
On  the  contrary,  we  think  the  evidence  is 
sufficient  to  warrant  the  conclusion  that  the 
negligenqe  of  appellant's  servants'  in  mak- 
ing the  flying  switch  and  the  InJurieB  re- 


Digitized  by  LjOOQ  IC 


264 


IM  80UTHWBSTBBN  RKPOBTER 


ftex. 


edTtd  by  the  eald  Norrts  as  a  result  there- 
of dlrectlj  and  proximately  contributed  to 
produce  hia  death.  Immediately  after  get- 
Vag  oat  of  Hie  ear  io  which  he  was  hnrt, 
Horrls  not  only  complataied  of  hU  leg  and 
anUe  bnrttng,  but  be  Cold  the  witnees 
Morrison,  who  heard  him  groaning  aud  saw 
a  cow  lying  npon  Mm  in  the  car  just  after 
the  coUtelon,  that  he  was  badly  hurt  In  the 
breast  According  to  the  testimony  of  U  D. 
Hill,  as  Mr.  Korrls  left  the  car  In  which  he 
was  Injured  in  search  of  a  doctor — 

"he  waHced  with  his  hands  on  hig  hip  and  limp- 
ed, and  hig  face  was  pale,  and  he  appeared  to 
be  sicli.  He  was  bent  over  and  did  not  wallc 
straight.  He  had  a  little  skinned  place  over  his 
eye,  complained  of  being  sick,  and  said  he  'had 
the  headnche  awful  bad.'  He  further  said, 
They  made  a  flying  switch  in  there  oa  me,  and 
throwed  my  stock  on  me,  and  liked  to  have  killed 
me ;'  that  one  of  the  mules  or  horses  was  lying 
on  him ;  that  the  horse  fell  on  his  leg,  and  hurt 
his  leg  most." 

Mrs.  Norrls,  wife  of  the  deceased,  testi- 
Oed,  in  substance,  that  on  Tuesday  following 
the  Injuries  received  by  Norris,  the  appel- 
lant's agent  called  at  their  home  and  secured 
a  statement  from  Mr,  Norris  in  regard  to 
the  nature  of  the  injuries  inflicted  upon 
him  in  the  box  car,  which  was  by  the  agent 
reduced  to  writing ;  that  Mr.  Norris  told  the 
agent  that  he  felt  too  sick  and  bad  to  read; 
that  be  did  not  have  bis  glasses,  and  could 
not  see  very  well,  and  that  the  agent  kept 
on  reading  the  statement  Mrs.  Norris  fur- 
ther testified: 

"I  heard  him  (Mr.  Norris)  tell  the  claim  agent 
about  his  injuries  he  got  in  that  car.  He  said 
he  was  thrown  down  on  the  floor,  and  the  hors- 
es thrown  on  him,  and  all  the  pertitions  were 
broken  down  and  the  stock  all  thrown  in  where 
he  was,  and  they  were  all  in  there  together.  He 
said  he  hurt  his  head  and  his  chest  and  his  side 
and  his  hips  and  left  leg.  That  is  what  Mr.  Nor- 
ris told  the  claim  agent  while  the  agent  was 
there  taking  that  statement.  I  was  there  on 
Monday  when  Dr.  Hogan  called.  I  did  not 
hear  Mr.  Norris  make  any  statement  to  Dr. 
Hogan  that  he  didn't  get  any  injury  in  the  box 
car  except  to  his  leg  and  ankle.  I  was  there, 
and  could  bave  heard  it  bad  he  toM  him  any- 
thing like  that.  Mr.  Norris  told  the  claim 
agent  that  he  got  his  leg  hurt  in  the  wagon  ac- 
cident He  did  not  tell  him  that  anythUig  else 
got  hurt  in  the  wagon  accident.  In  making  up 
that  statement,  the  claim  agent  would  just  ask 
Mr.  Norris  questions,  and  Mr.  Norris  would  an- 
swer them,  and  the  claim  agent  would  write  it 
up  in  his  own  way.  Mr.  Norris  would  answer 
the  questions  by  'Yes'  or  'No.'  The  claim  agent 
did  most  of  the  talking." 

The  foregoing  testimoDy  of  Mrs.  Norris 
Is  contradicted  by  appellant's  agent  Hodge, 
who  secured  the  written  statement  of  the 
deceased,  Norris,  above  referred  to  in  ma- 
terial particulars.  Hodge  testified,  among 
other  things,  that  Mr.  Norris  told  him  that 
he  got  his  face  shinned  in  the  runaway,  and 
tttat,  as  he  recalled  It  be  told  him  that  he 
got  bis  side  hurt  In  the  runaway  accident 
And  Dr.  Hogan  testllted  that  Norris  told  bim 
that  all  the  injurletr  from  which  be  was 
snffering,  except  the  Injury  to  his  left  limb 
and  ankle,  wei«  received  by   bim   In  tbe 


runawajr.  This  witness,  being  asked  wheth- 
er, in  bis  opinion,  the  death  of  Mr.  Norris 
was  caused  by  the  Injuries  he  received  in 
the  box  car  or  the  injuries  received  in  tbe 
runaway  acddent  said: 

"Well,  just  from  reasoning,  I  thought  he  got 
the  worst  shake-up  in  tbe  runaway,  from  the  na- 
ture of  it  and  the  injuries  he  told  me  about  in 
the  car,  and  the  fact  that  I  could  not  see  how 
such  an  injury  from  the  box  car  would  cause 
any  brain  trouble  by  itself.  The  injury  re- 
ceived by  the  box  car,  as  be  told  it  to  me,  could 
not  have  caused  it  in  my  opinion.  It  would 
appear  reasonable,  from  the  history  I  learned  of 
his  injuries  received  io  the  runaway,  that  the 
hemorrhage  of  the  braia  from  which  he  died 
could  have  been  caused  from  that" 

Dr.  Parrlah,  who  was  called  in  consulta- 
tion, after  having  testified  tbat  he  and  Dr. 
Hogan  concluded  tbat  Mr.  Norris  was  dying 
from  hemorrhage  of  tbe  brain,  said,  in  effect 
that  the  collision  of  tbe  cars  and  tbe  effect 
thereof  In  throwing  tbe  deceased,  Morris, 
to  the  floor  of  tbe  car  In  wbidi  be  was  being 
transported,  and  tbe  throwing  of  tbe  cow  or 
horse  upon  him,  could  have  caused  sudi 
bcmorrbage.  Being  asked  bow  tbat  occur- 
rence could  have  broogbt  aboat  sadi  a  con- 
dition, be  answered: 

"Well,  if  a  man  had  received  a  blow  on  the 
bead,  if  he  bad  fallen  and  struck  his  head  against 
some  solid  body,  the  floor  of  tbe  car  or  against 
the  wall  of  the  car,  he  might  have  ruptured  some 
vessel  in  the  brain  that  would  bave  brought 
about  the  condition  that  existed  when  I  saw 
him." 

He  further  said: 

"If  his  (Norris')  head  had  oome  in  contact  with 
some  hard  body,  the  concussion  of  the  cars 
throwing  him  down  against  the  floor  of  the  car, 
and  bringing  his  head  in  contact  with  the  floor 
of  the  car,  might  have  caused  sach  a  condition." 

Dr.  Parrisb  further  testified  that  be  could 
not  tell  tbe  condition  tbat  Dr.  Hogan  said 
be  found  Mr.  Norris  in  when  he  first  saw 
him,  except  tbat  he  said  Mr.  Norrts  bad  re- 
ceived tbe  two  injuries,  and  tbat  he  was  at 
a  loss  to  determine  which  one  of  tbe  In- 
juries was  the  cause  of  the  condition  be  was 
In  the  night  tbat  be  (Parrlsh)  saw  bim: 
that  the  conclusion  was  tbat  the  condition 
existing  that  night  was  caused  by  some  In- 
jury, but  which  injury  they  did  not  know; 
tjiat  be  did  not  ttilnk  Dr.  Hogan  decided 
which. 

We  have  not  attempted  to  quote  or  state 
all  tbe  testimony  bearing  upon  the  question 
under  consideration,  but  only  so  much  of  It 
as,  notwithstanding  the  contradictions  point- 
ed out  and  even  though  it  be  conceded  that 
the  definition  of  "proximate  cause"  as  con- 
tended for  by  appellant  be  substantially  cor- 
rect and  as  approved  by  the  appellate  courts 
In  this  and  many  other  Jurisdictions,  justi- 
fies our  conclusion  that  we  would  not  be 
warranted  In  holding  that  ttie  evidence  In 
tbe  case  shows  beyond  controversy  tbat  the 
sole  proximate  cause  of  Mr.  Norris'  death 
was  injuries  received  when  he  fell  from 
his  wagon,  or  that  the  negligence  of  appel- 
lant In  making  tbe  flying  switch  was  not  an 
efficient  cause  of  his  death.    The  appellees. 
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after  aUedng  tbe  nei^ent  act*  •(  ilbb  ap- 
pellant qpon  wlihA  they  baaed  tiielr  rii^t  to 
recover,  diarged  that  "aald  negUgeot  acts, 
oodnlmia  or  commlaalaiia,  etthar  aqwratdy 
or  concorrently,  was  and  ware  the  direct  and 
proxtanate  cause  of  tbe  tojnrtes  and  death 
of  the  said  J.  S.  Norrla,"  and  upon  the  vhde 
testimony  sabmltted  to  them,  the  Jury,  In 
usver  to  oaeatloxts  proponaded  by  the  court, 
found  that  the  said  Norrls  did  not  "die  from 
tbe  Injury  or  injuries  he  got  In  the  box  ear 
and  none  other";  that  he  did  not  "die  from 
the  tnjurlea  he  got  at  the  time  he  fell  off 
the  wagon  and  none  other";  that  the  Injo- 
ries  he  got  In  the  box  car  dtd  contribute  to 
Us  deatb;  and  that  the  deceased,  Norrls, 
after  the  Injuries  were  received  In  the  box 
car,  was  not  guilty  of  negligence  which  con- 
tributed to  his  death.  The  Jury  further 
found  that  the  deceased,  Norrls,  was  sick 
and  faint  wUle  riding  on  the  wagon  from 
which  be  fell,  and  that  such  sickness  and 
falntness  resulted  directly  from  the  injuries 
he  got  In  the  box  car,  but  that  the  same  did 
not,  directly  and  proximately,  cause  him  to 
fall  off  the  wagon.  They  further  found  that 
apt)ellees,  tn  the  death  of  the  said  J.  S.  Nor- 
rls, suffered  damages  In  the  sum  of  $3,750. 

[2]  The  question  then  Is:  Was  the  trial 
court,  under  the  evidence  and  the  foregoing 
findings  of  the  Jury,  authorized  to  render  In 
laror  of  appellees  the  Judgment  from  wbicii 
this  appeal  is  taken?  Appellant  contends  It 
was  not,  and  the' chief  propositions  urged  la 
support  of  its  oooteutiooii,  as  before  Indicatp 
ed,  axe  that  the  Injury  received  by  the  de- 
ceased, Norrls,  tn  the  box  oar  can  be  regard- 
ed only  as  a  remote  cause  vf  his  death,  aad 
that  to  attribute  death  to  two  or  more  ooa- 
cnrrent  causes,  each  must  be  a — 

"prominent  and  efficient  cause ;  for  If  one  ut  the 
alleged  causei  operates  alightl;  with  another 
one,  which  is  the  promiuent,  efficient  oause,  then 
the  proximate  cause  of  the  death  should  be  at- 
tached to  the  latter." 

If  it  neoes^ari^  followed  as  a  matter  of 
law  upon  the  undisputed  evidence  in  the 
case  that  the  Injury  easteined  by  the  de- 
ceased In  the  box  car  was  a  remote  cause 
of  his  death,  or  that  his  fall  from  the  wagoa 
was  the  sole,  proximate  cause  thereof,  then 
the  action  of  the  court  in  reCueiqg  the  per- 
emptory Instruction  requested  by  apt)ellant 
was  error  for  which  the  case  sboald  be  re- 
Tersed.  We  tUnk,  however,  that  the  trial 
court,  under  the  evidence  ajckduced  and  the 
findings  of  the  Jary,  was  warranted  In  en- 
tering the  Jadgnteat  It  dMl  If  tbe  Injuries 
tecetred  by  Norrls  In  the  box  car,  as  a  re- 
sult of  ajwelkut's  aegllgenee,  and  the  Inju- 
ries received  by  hlio  from  the  fall  off  his 
wagon  together  were  the  efficient  cause  of 
bis  death,  aiwellant  Is  liable  In  damages 
therefor.  In  BaBway  Cesapany  v.  McWfair- 
ter,  77  Tex.  856. 14  S.  W.  26,  IB  Am.  St  Rep. 
753,  tte  tanenl  rale  te  anaounced  as  fol- 
lows: 


"If  an  accident  oceuis  from  two  caesea,  both 
due  to  the  nexliscnae  of  different  pessoas,  but 
together  tlie  affident  canse,  thai  all  the  parsons 
whose  acts  contribute  bo  the  accident  are  liable 
for  an  injary  resulting,  and  the  negligence  of  one 
furnishes  no  excuse  lor  the  negligence  of  the 
other." 

This  language  of  our  Supreme  Court  la 
quoted  in  Railway  Company  v.  VoUratb,  40 
Tex.  Cly.  App.  46,  89  S.  W.  279,  In  which  a 
writ  of  error  was  denied,  and  It  is  there 
said: 

"Tt  is  not  essential  that  a  cause  should  act 
Alone  in  order  to  constitute  it  the  proximate 
cause ;  but  if  it  concurs  with  another  cause 
in  producing  the  result,  it  will  be  a  proximate 
cause,  and  one  or  both  of  the  instruments  set- 
ting the  cause  in  motion  will  be  liable  for  the 
damages  therefrom." 

Ldkewlse  In  the  case  at  Railway  Company 
V.  Lynch,  22  Tex.  Civ.  App.  336, 55  S.  W.  389, 
In  which  a  writ  of  error  was  also  denied 
by  the  Supreme  Court,  where  the  plaintiff 
was  Injured  In  a  eoUislon  betwee*  a  passen- 
ger train  and  a  freight  car  which  bad  been 
blown  out  of  a  side  track  by  a  windstorm, 
the  Court  of  Civil  Appeals  for  the  Fourth 
District  held  that  a  charge,  to  the  effect  that 
If  the  Jury  should  find  that  the  negUgeuce 
of  the  railway  company  In  leaviiig  the  oar  on 
the  side  track  without  its  wheels  being  Mock- 
ed or  brakes  set  and  :the  high  ^nd  unprece- 
dented windstorm  were  concurring  causes  of 
the  collision  and  the  plelntiff'a  Injuries,  was 
proper.  The  court  in  referring  to  the  charge, 
which  was  complained  of  by  the  appeliant. 


"Its  dear  import  is  thai,  if  tke  -wiadBtonB  aad 
appellant's  negligence  in  k>viog  the  cars  ause- 
cured  were  concurrent  causes,  apd  together  wei^ 
the  direct  and  proximate  cause  of  plaintiff's  in- 
jury, the  railroad  would  be  liahle  therefor.  This 
we  understand  to  be  the  law." 

In  San  Marcos  Blectric  Light  ft  Powier 
Co.  V.  ComptOtt,  48  Tex.  Civ.  App.  586,  107 
S.  W.  1151,  a  telephone  company  had  placed 
a  guy  wire  on .  the  top  of  a  pole  iaalutaliied 
by  the  electric  company,  which  extended 
across  live  wires  strung  thereon  and  hang 
to  within  a  few  feet  of  the  ground.  The  guy 
wire  became  charged  with  the  current,  and 
caused  the  death  of  a  person  placing  bU 
hand  6h  it,  and  the  court  held  that  the  tel- 
ephone company.  In  attaching  the  guy  vWre 
and  In  allowing  it  to  remain  In  a  dangerotu 
position,  and  the  electric  company.  In  not 
removing  the  wire,  were  each  guilty  of  neg- 
ligence, which  was  an  efficient  cause  of  the 
entire  Injury,  and  were  each  liable  to  the 
full  extent  of  the.  Injury.  This  is  In  haf- 
mopy  with  the  law  as  announced  tn  Mr. 
Street's  6th  Edition  of  Shearman  &  Redfleld 
on  the  Law  of  Negligence,  {SI.  It  Is  there 
said : 

"The  mere  fact  that  another  person  concurs 
or  co-operates  In  producing  the  injury  or  con- 
tribntea  thereto,  in  any  degree,  whether  large  or 
small,  is  of  no  importanoe.  If  the  iajurieB  caua- 
ed  by  the  concurrent  acta  of  two  persons  are 
plainly  separable,  so  that  the  damages  caused  by 
each  can  be  distinguished,  each  wcmid  be  liable 
only  for  the  damage  which  be  caused;    but  if 


Digitized  by  LjOOQ  IC 


26S 


IM  80UTHWBSTBRN  REPOBTBB 


(lex. 


•tliia  is  not  the  case,  all  the  personH  who  con- 
tribute to  the  injnry  by  their  negligence  are  lia- 
ble, jointlj  or  severally,  for  the  whole  damaige. 
It  ia  immaterial  how  many  others  have  been  In 
fault  if  the  defendant's  act  was  an  efficient  cauae 
of  the  injury." 

Referring  to  an  action  for  wrongful  death, 
It  Is  further  said  In  the  same  section : 

"Nor,  in  such  an  action,  is  the  defense  that  the 
decedent  died  from  an  independent  disease  made 
out,  unless  it  is  dearly  shown  that  he  must 
have  died  from  it,  when  he  did,  even  if  he  had 
not  suffered  from  the  defendant's  negligent  act." 

Again,  In  section  32  of  said  work,  the  rule 
is  announced  that: 

"The  connection  between  the  defendant's  neg- 
ligence and  the  plaintiff's  injury  may  be  broken 
by  on  intervening  cause.  In  order  to  excuse  the 
defendant,  however,  this  intervening  cause  must 
be  either  a  superseding  or  a  responsible  cause. 
It  is  a  superseding  cause,  whether  intelligent  or 
not,  if  it  so  entirely  supersedes  the  operation  of 
the  defendant's  negligence  that  it  alone,  without 
his  negligence  contributing  thereto  in  the  slight- 
est degree,  produces  the  injury.  It  is  a  responsi- 
ble one  if  it  is  the  culpable  act  of  a  human  be- 
ing, who  is  legally  responsible  for  such  act. 
The  defendant's  negligence  is  not  deemed  the 
proximate  cause  of  the  injury  when  the  connec- 
tion ia  thus  actually  broken  by  a  responsible 
intervening  cause.  But  the  connection  is  not  ac- 
tually broken  if  the  intervening  event  is  one 
which  might,  in  the  natural  and  ordinary  course 
of  things,  be  anticipated  as  not  entirely  improb- 
able, and  the  defendant's  negligence  is  an  essen- 
tial link  in  the  chain  of  causation.  Of  course, 
the  very  definition  of  a  superseding  cause  implies 
that  the  defendant's  negligence  cannot  be  the 
cause  of  the  injury." 

In  section  33,  in  announcing  the  dlstino- 
tion  between  superseding  cause  and  inevita- 
ble accident,  the  same  authors  say : 

"The  first  alternative  needs  little  comment  It 
!s  simply  the  case  of  inevitable  accident,  which 
has  already  been  considered,  with  only  this  dif- 
ference: 'That  such  accident  occurs  after  the  de- 
fendant has  been  negligent,  and  when,  perhaps, 
but  for  the  intBrvention  of  that  accident,  he 
might  have  been  liable.  But  it  must  be  care- 
fuUy  noted  that  inevitable  accident,  in  order 
to  furnish  a  complete  defense  in  such  a  case, 
must  be  the  sole  cause  of  the  injury,  and  there- 
fore that  it  is  no  defense  if,  but  for  the  defend- 
ant's negligence,  the  plaintiff  would  not  have 
been  exposed  to  injury  from  such  accident; 
while,  if  it  contributed  to  any  part  of  the  re- 
sulting damage,  it  is  only  a  defense  in  case  that 
part  uf  the  damage  can  be  accurately  distin- 
guished from  the  rest." 

That  part  of  the  damage  caused  by  the  fall 
of  the  deceased  from  bis  wagon  cftnnot,  by 
any  means,  be  distinguished  from  the  dam- 
age that  resulted. from  appellant's  negligence. 

[3]  The  question  of  proximate  cause  Is  or- 
dinarily for  the  Jury  upon  all  the  facts.  But, 
where  the  facts  are  undisputed  and  the  infer- 
ences to  be  drawn  from  them  are  perfectly 
plain  and  not  open  to  doubt  by  reasonable 
men,  it  is  the  duty  of  the  court  to  determine 
the  question  as  a  matter  of  law.  Under  the 
evidence  in  the  case  at  bar  the  proximate 
cause  or  causes  of  the  death  of  J.  S.  Norris 
was  or  were  issuable  fact.  The  Jury  could 
have  found  that  the  negligent  act  of  the  ap- 
pellant's servants  in  making  the  flying  switch 
was  the  sole  cauae  of  bis  death,  or  that  such 


n^Ugenoe  proxlniately  contzlbnted  to  cause 
his  death,  or  that  tbe  injuries  received  by 
the  deceased  in  the  box  car  and  tbe  injuries 
sustained  by  him  In  the  fall  from  the  wagon 
together  were  the  efficient  cause;  therefore 
the  court  properly  refused  a  peremptory  in- 
struction for  the  appellant. 

[4]  The  second  assignment  of  error  Is,  In 
substance,  that  the  court  erred  In  overruling 
appellant's  motion  to  set  aside  tbe  verdict 
and   Judgment   rendered,   because  tbe  Jury 
found  that  the  sickness  and  fainttaess  of  ths 
deceased,  Norris,  while  riding  upon  the  wag- 
on from  which  he  fell  did  not  proximately 
cause  him  to  fall  off  said  wagon.    The  same 
propositions  are  advanced  In  support  of  this 
assignment  that   are  urged   to  sustain   the 
first  assignment  Just  discussed,  and  the  argu- 
ment made  that,  unless  It  was  established 
that  the  injuries  received  by  J.  S.  Norris  hi 
the  railroad  accident  alone  caused  his  death, 
appellees  were  not  entitled  to  recover.     We 
do  not,  as  heretofore  indicated,  agree  with 
this  view.    On  the  contrary,  we  think  tbe  au- 
thorities, as  contended  by  appellees'  counsel, 
are  to  the  effect  that  in  an  action  for  wrong- 
ful death  the  connection  between  the  defend- 
ant's negligence  and  the  death  is  broken  by 
an  Intervening  cause  only  when  such  Inter- 
vening cause  so  entirely  supersedes  the  <q)eni- 
tlon  of  defendant's  negligence  that  it  alone, 
without  the  defendant's  negligence  contribut- 
ing thereto,  produced  the  result    Or  If  this  ts 
stating  the  rule  too  broadly,,  then  if  the  Inju- 
ries received  in  consequence  of  a  defendant's 
negligence  and  the  injuries  received  as  a  re- 
sult of  an  intervening  cause,  together  are  the 
efficient  cause  of  the  death,  the  defendant 
will  be  liable.    It  was  admitted  or  conclusive- 
ly shovrn  that  tbe  injuries  received  by  tbe  de- 
ceased in  the  box  car  resulted  proximately 
from  tbe  negligoice  of  the  appellant's  serv- 
ants in  making  the  flying  switdi,  and  the  ju- 
ry found,   upon  evidence  authorizing   such 
findings,  that   such   injuries  contributed   to 
cause  the  death  of  the  said  Norris;  that  the 
deceased,  Nortls,  did  not  die  exclusively  from 
the  injuries  sustained  at  ttie  time  he  f^  from 
the  wagon ;  and  that  he  was  not  guilty  of  con- 
tributory negligence.    The  Jury  furtber  found 
that  neither  the  injuries  received  by  tbe  de- 
ceased In  the  box  car  nor  the  Injuries  receiv- 
ed by  lilm  in  falling  from  the  wagon  alone 
caused  his  death.     The  effect  thai  of  their 
findings  is  that  the  injuries  received  in  tbe 
two   accidents    were   together   the    efficient 
cause  of  Norris^  death.    So  If  tliese  causes 
were  together  tbe  efficient  cause  of  J.  S.  Nor- 
ris' death,  then  the  appellant  is  liable,  and 
may  be  required  to  respond  In  damages  there- 
for, even  though  tbe  sickness  or  faintness 
with  which  the  said  Norris  was  suffering 
Just  before  he  fell  off  the  wagon  did  not  prox- 
imately cause  such  fall.     Tbe  Issue   as  to 
whether  or  not  the  injuries  received  by  the 
deceased  in  the  box  car  and  in  his  tall  from 
tbe  wagon  were  togeOier  the  eflldoit  cauae  of 
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Us  death  was  not  submitted  by  tbe  court  to 
the  ]tu7,  nor  did  the  appellant  request  the 
submission  of  such  Issue.  Our  statute  pro- 
rides,  in  the  event  the  case  is  submitted  on 
sperlal  issues,  that  the  failure  to  submit  any 
issue  shall  not  be  deemed  a  ground  for  re- 
versal of  the  judgment,  upon  appeal  or  writ 
of  error,  unless  Its  submission  has  been  re- 
vested tn  writing  by  the  party  complaining 
of  the  Judgment.  In  such  case  an  issue,  not 
submitted  and  not  requested  by  a  party  to 
tbe  cause,  shall  be  deemed  as  found  by  tbe 
coort  in  such  manner  as  to  support  the  Judg- 
ment; provided  there  be  evidence  to  sustain 
such  a  finding.  Vernon's  Sayles'  Texas  Stat- 
nte,  art  1985.  The  evidence  disclosed  by  the 
record  is  sufficient  to  sustain  a  finding  that 
the  injuries  received  in  the  box  car  and  those 
suffered  as  a  result  of  his  fall  off  the  wagon 
by  the  deceased  together  were  the  efficient 
cause  of  his  death.  Therefore,  applying  tbe 
statutory  rale  referred  to,  even  If  the  effect 
of  the  Jury's  findings  were  not  sufficient,  it 
must  be  presumed  that  the  trial  court  found 
said  Issiie  in  accordance  with  the  contention 
of  appellees,  which  supports  the  Judgment 
reodered,  and  not  in  accordance  with  the  con- 
tention of  appellant.  It  follows  that  appel- 
lant's ivotion  to  set  aside  said  Judgment  was 
properly  overruled. 

[S,  I]  The  third  and  fourth  assignments  of 
error  are  grouped  in  the  brief.  The  third  is 
that  the  court  erred  in  overruling  appellant's 
objection  to  and  in  submitting  the  following 
Usue: 

"Did  the  injuries  got  in  the  box  car  contribute 
to  cause  the  death  of  the  deceased?" 

It  is  claimed  that  It  was  error  to  Bubmlt 
this  issue  because  the  answer  to  the  question 
TOuld  fix  no  liability  upon  the  appellant. 
Even  if  this  contention  Is  correct,  the  subniis^ 
skm  of  the  issue  furnishes  no  ground  for  a 
reversal  of  the  case.  But  there  was  no  error 
In  submitting  the  Issue  in  tbe  language  used. 
A  charge  which  authorized  a  recovery  if  the 
negligence  alleged  merely  contributed  to  the 
result  was  held  to  state  correctly  the  general 
rule  that  a  recovery  could  be  had  for  negli- 
gence which  caused,  or  contributed  to  cause, 
the  result  Railway  Company  v.  Josey,  95  S. 
W.  688;  Railway  Company  v.  Groner,  43 
Tex.  Civ.  App.  264,  95  S.  W.  1118.  In  the  flrst 
case  cited  tbe  court  said : 

"It  [the  negBgencel  would  not  have  to  be  th« 
sole  cause,  but  would  be  sufficient  if  it  be  one 
that  contributes  to  the  result." 

Tbe  fourth  assignment  is  that  the  court 
erred  in  refusing  to  give  the  following  special 
charge,  requested  by  appellant : 

"To  attribute  death  to  two  or  more  concurrent 
couKeg  each  must  be  a  prominent  and  efficient 
cause ;  for  if  one  of  the  alleged  causes  operates 
•lightly  with  another  one.  which  is  the  promi- 
nent, efficient  canse,  then  the  proximate  cause 
of  the  death  should  be  attached  to  the  latter." 

This  charge  could  have  been  of  no  material 
aid  to  the  Jury  in  detenulniag  the  question  of 
tact  submitted  to  them.    It  ia  but  a  deClara< 


tlon  of  law  which,  since  tbe  case  was  submits 
ted  on  special  issue,  could  only  be  applied  by 
the  court  to  the  facts  found.  The  appellant 
did  not  request,  and  the  issue  as  to  whether 
the  injuries  sustained  by  the  deceased  in  tbe 
box  car  were  a  "prominent  and  efficient" 
cause  of  his  death  was  not  submitted  to  tbe 
Jury, 

[7].  The  fifth  and  sixth  assignments  of  er- 
ror were  properly  refused,  because  both  of 
them  simply  embodied  abstract  propositions 
of  law,  neither  of  which  could  have  been  of 
any  assistance  to  the  Jury  in  determining  the 
questions  submitted  to  them,  as  they  were 
required  to  return  a  q)ecial  verdict  So  far 
as  the  deHnitlou  of  "proximate  cause,"  as 
contained  in  the  special  charge  No.  9  refused, 
is  concerned,  it  is  sufficient  to  say  that  tbe 
same  definition  was  given  in  connection  with 
one  of  tbe  special  issues  submitted  by  tbe 
court. 

[I]  The  seventh  assignment  of  error  com: 
plains  of  the  court's  refusal  to  submit  this 
issue : 

"Did  the  injuries  received  by  the  deceased,  J. 
S.  Norris,^  as  a  result  of  the  collision  with  the 
box  car  directly  and  proximately,  in  a  natural 
and  continuous  sequence  and  unbroken  by  a  new 
cause,  produce  his  death?" 

The  only  proposition  submitted  under  this 
assignment  is: 

"The  question  as  to  whether  the  negligence  of 
the  railroad  was  the  direct  and  proximate  cause 
of  the  death  of  J.  S.  Norris  was  one  for  the 
jury,  and  the  trial  court  ened  in  not  submitting 
the  same  to  the  jury." 

We  ttUnk  there  was  no  reversible  error  la 
retusiog  to  submit  this  issue.  If  the  iitjurles 
reoetred  by  the  deceased  as  a  result  of  the 
collision  with  tbe  bpx  car  in  which  be  was 
transported  to  Fottsboro  and  the  injuries  he 
sustained  in  failing  from  his  wagon  togethei; 
were  tbe  efficient  cause  of  his  death,  then 
appellant  cannot  escape  responsibility  for 
said  Norris'  death.    In  sncA  a  case —  - 

"all  tbe  persons  whose  acts  contribute  to  the 
accident  are  liable  for  an  injury  resulting,  and 
the  negligence  of  one  furnishes  no  excuse  for  tbe 
negligence  of  the  other."  Railway  Company  v. 
McWhirter,  supra. 

The  following  questions,  among  others, 
were  asked  the  Jury : 

"Did  the  deceased.  Norris,  die  from  the  injury 
or  iniuries .  he  got  in  the  box  car,  and  none 
other? 

"Did  the  deceased,  Norris,  die  from  the  inju- 
ries, if  any,  be  got  at  the  time  he  fell  otE  the 
wagon  and  none  other?" 

Both  of  these  questions  received  a  negative 
answer.  It  is  therefore  manifest  that  the 
Jury  was  of  the  opinion  from  the  evidence 
that  neither  the  Injarteb  received  by  the  de- 
ceased in  the  box  car  nor  the  injuries  re^ 
ceived  by  bim  as  a  i>esult  of  his  fall  from  tbe 
wagon  were  the  sole  cause  of  his  death,  but 
together,  that  is,  tbe  concurring  effect  of  tbe 
tnjurtes  received  in  the  two  accidents,  were 
the  efficient  cause  of  his  death.  And  this  is 
the  effect  of  their  findings  tlmt  tbe  deceased 
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did  not  die  from  the  Injaries  received  tn  el- 
tiber  accident  alone.  For  It  follows  that  If 
tbe  death  of  the  deceased  was  not  caused  sole- 
ly by  the  Injaries  received  by  him  from  his 
fUI  nXt.  the  wagon,  then  as  his  death  coald 
not  lue  attributed  under  tbe  evidence  to  any 
other  cause,  It  was  caused  by  the  concurring 
effect  of  the  Injuries  sustained  in  the  two  ac- 
cidents, and  each  of  said  Injuries  was  neces- 
sarily an  efficient  cause  thereof.  Therefore 
the  injuries  inflicted  upon  the  deceased  In 
the  box  car  through  the  negligence  of  the  ap- 
pellant was  not,  according  to  the  findings  of 
the  Jury,  a  remote  cause,  but  an  efficient  cod- 
Curring  cause  of  his  death,  and  the  appellant 
is  liable  for  the  damages  sustained  aa  a  re- 
sult thereof,  although  the  Injuries  subse- 
quently received  as  a  result  of  his  fall  off  tbe 
wagon  likewise  proximately  concurred  In 
producing  the  said  Nonrls'  death.  The  Issue 
sought  to  be  submitted  was,  in  effect,  perhai>s 
calling  on  the  Jury  to  determine  whether  or 
not  the  injuries  received  by  the  deceased  In 
the  box  car  were  the  sole  proximate  cause  of 
his  death,  but  U  such  was  not  Its  effect,  It 
ought  not  to  have  been  submitted,  under  the 
evidence  In  tbla  case,  In  the  form  offered. 
The  controlling  question  In  the  case,  as  we 
view  It,  was  whether  tbe  injuries  received  by 
the  deceased  In  tbe  box  car,  together  with 
the  injuries  received  by  his  fall  from  the 
wagon,  were  the  efficient  cause  of  Norri«' 
death;  and,  had  the  question  refused  been 
submitted  and  answered  in  the  negative,  the 
same  Judgment  that  was  rendered  by  tbe 
Court  would  have  been  authorised  and  sup- 
ported by  the  evidence  and  other  findings 
made  In  the  case.  Tbe  refusal  to  submit  the 
question,  therefore,  was  harmless. 

[I]  Hie  last  assignment  of  error  Is  that  the 
court  erred  In  refusing  to  submit  this  issue: 

"Would  the  death  of  J.  S.  Norris,  deceased, 
hate  occurred  but  for  the  injuries  received  by 
him  in  the  runaway?" 

\  There  was  no  error  In  refusing  to  submit 
this  issue.  If  it  liad  been  submitted,  neither 
an  affirmative  nor  a  negative  answer  would 
have  relieved  the  appellant  from  liability 
occasioned  by  Its  negligence,  since  It  caiinot 
excuse  Itself  from  the  results  of  its  negll- 
genoe  by  simply  showing  that  such  results 
alone  were  not  spufflclent  to  cause  the  death 
of  the  deceased.  If  tbe  results  of  Us  negli- 
gence and  the  injuries  received  by  tbe  deceas- 
ed In  the  fall  off  his  wagon  together  were  the 
efficient  cause  of  his  death,  and  the  Jury 
have  said.  In  effect,  they  were,  then  the  ap- 
liellant  is  liable,  although  neither  of  such  In- 
juries alone  would  have  caused  the  said  Nor- 
rla'  death. 

.  On  the  whole  case  our  concluMoa  is  that 
the  assignments  diadose  no  reversible  error; 
that  the  judgment  la  Biq>ported  by  the  evi- 
dence, and  should  be  affirmed.  It  la  therefore 
accordingly  so  ordered. 
i  Affirmed. 


IiBSTEB  T.  HUTSON.     (No.  902.)* 

(Coart  of  Oivil  Appeals  of  Texas.     AnwrilUv 

Feb.  9,  1916.    Beheftring  Denied 

March  1,  191(i.) 

X.  BviDBKCK  «=>265(1)— Adiussions— Dkhial. 

There  is  no  rule  which  preveuts  a  party 

from   denying  testimony  of  aamissions  alleged 

to  have  been  made  by  him. 

[Eid.  Mote.— For  other  coses,  see  EMdence, 
Cent  Dig.  %%  m2»,  KMa,  1044,  1046 ;  Dec.  Die. 
«=»265(1J.] 

2.  KviDBNOK     «=>265(18)  —  AniUBSiONS  — 
Weiout. 

AdmissionB  of  a  party  as  to  a  transaction 
are  especially  valuable  in  evidence. 

[Ed.  Note.— For  other  caaes,  see  Bvidence, 
Cent  Dig.  (  1060;    Deo.  Dig.  (3=>265(18).] 

3.  WrrNBBBEs     «ss>109<8)  —  CoiCFEnifCT  — 

"TbaKSACIIOH  with  D80KABBD." 

A  denial  bv  an  interested  party  that  he 
bad  a  certain  transaction  with  deceased"  is 
evidence  of  a  transaction,  and  inadmissible  nn- 
der  Bev.  St  1911,  art  3600,  prohibiting  testi- 
mony of  transactions  with  persons  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Di£.  {  609 ;    Dec.  Dig.  <$=>159(3). 

For  other  definitions,  see  Words  and  Piirases, 
First  and   Second   Series,   Transaction.] 

4.  VeNDOB  AWn  PUBOHASEB  «=3208— Mdtual 

RxoBTB  —  NEOEBsrrr  or  Written  Agbee- 

Where  the  vendor,  under  an  option  contract 
for  the  sale  of  land,  disposed  of  certain  parcels 
within  the  term  of  the  option,  it  was  immate- 
rial that  there  was  no  specific  agreement  to  turn 
over  to  the  option  holder  the  amouBts  so  de- 
rived, since  the  proceeds  in  equity  belonged  to 
him. 

VEi.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  (  424;    Dec.  Dig.  «=» 
20&] 
6.  Affeai.  and  Bbbob  4=s1066(2)— Habuless 

Eb&ob. 

£sclasion  of  testimooy  as  to  transactions 
of  party  interested  with  deceased  and  as  to  the 
existence  of  agreement  between  such  parties 
held  harmless,  where  its  admission  would  not 
have  beBefited  tlM  defendant,  who  seoght  to  in- 
troduce it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4188;  Dec.  Dig.  «=> 
1066^).] 

6.  Witnesses  «=^159(l)— Tbansactions  with 

DbCEASSO— KSPBESBRTAnVB  Capacitt. 
That  a  transaction  with  deceased  was  had 

in  his  representative  capacity  for  a  corporation 
does  not  affect  the  rule  as  to.  admission  of  tes- 
timony regarding  it,  since  It  is  nevertheless  a 
transaction  with  one  deceased,  which  is  always 
inadmiflsiUe. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i|  628,  664,  666;   Dec.  Dig.  ^=> 

7.  Afpeai,  and  Erbob  «s>1067  — HABicLEsa 
Eerob— Instbuctions. 

Error  cannot  be  predicated  on  the  refusal 
to  instrnot  against  llabillty  of  the  defendant  if 
the  contract  terminated  on  a  certain  date  and 
was  not  renewed,  where  the  evidence  conclu- 
sively established  that  the  contract  was  renewed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4226;  Dec.  Dig.  «=>1067; 
Trial,  Cent  Dig.  }  476.] 

8.  TUAii  «3>194<1S)— Vbndob  and  Pcbohas- 

KB   9=»352— OFTIOHa— BMHT  TO    BSNEnTa— 

IHSTRUCTIOWS. 

Instruction  em  right  of  the  holder  of  an  op- 
tion, to  parcbose  tend  te  bare  sums  received 
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from  Mde  to  other  Mnon*  applied  on  his  debt 
held  mat  on  the  'weisiit  of  cvicwiiae,  nor  calculat- 
ed to  confuse. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ;  462;  Dec.  Dig.  «=»lM(13i;  Vendor  and 
Purchaser,  Cent.  D^  t  1039;  Dee.  Dig.  <g=» 
352.] 

9.  alteratiow  o»  Ivsraxnavn  «=32&— Iw- 
TEBuiTKATioMs— Yauoirt— Btidkncx. 

Evidence  held  to  show  that  interlineations 
in  a  contract  were  made  b;  the  defendant,  who 
denied  it,  and  were  of  date  concurrent  with  the 
contract. 

[Ed.  Note.— For  other  eases,  see  Alteration  of 
Instramenta,  Cent.  Dig.  H  269-263;  Dea  Dig. 
©=29.] 

10.  TsiAi.  «=s>lM(l^,  240— Vendob  and  Pitb- 
CHABEB  «=»S52— Ophor  Contbacts  —  Pos- 
8ESEZ0R  BT  Oftiones— Ghabacteb  Or  POB- 
sEssion. 

Instruction  in  action  on  an  option  contract 
of  sale  held  not  argumentative,  ambiguous,  or 
Dpon  the  woght  of  evidence  on  the  issue  wheth- 
er the  holder  of  the  option  held  a6  a  special  ten- 
ant. 

I£d.  Note.— For  other  cases,  see  THal<  Cent. 
Dik.  H  462,  661;  Dec  Dig.  «s»194(13y,  ^; 
Vendor  and  Purchaser,  Cent  Dig.  {  1089;  Dec. 
Dig.  «=9352.] 

11.  VexdOB  ASD  PfBCHASEB  «=>352— Oftiohs 
—Possession  bt  Optioneb— Bvidbnce. 

Bndenee  AeU  to  justify  the  submission  of 
an  instruction  on  the  character  of  the  tenancy 
of  the  plaintifi's  predecessor  in  interest  as  a 
special  tenancy. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pirchaser,  Cent  Dig.  f  1059;  Dec.  Dig.  «=> 
352.] 

i:^  Appeal  and  Bbbob  «=»742(1)— Bevhw— 
Pbovjnck  or  CotTvr. 

Where  a  pt^oBitien  wider  aa  asaignmeitt 
of  error  is  inaiuBeient  the  court,  on  ameal,  can- 
not reframe  it  to  make  it  fit  the  recorcT  in  order 
to  properly  present  the  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000;  Dee.  Dig.  «s>7i2a)-} 

13.  Appsai.  and  Cbkob  «=»dOO(l)— Review— 
BxcLcsioN  or  BviDENcs— BTnrficiENCT  or 
Excbfiions. 

A  bUI  of  ezceptiDiM  to  the  exclusion  of  evi- 
dence,  reciting  merely  what  the  evidence  would 
bare  been,  is  InsufBclent,  where  it  fails  to  show 
the  materiBlity  of  the  testiBony,  which  is  ap- 
parently nncoBneeted  with  the  issues. 

[Ed.  MoCe^- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2807,  2004 ;  Dec.  Dig.  «=s» 
•SXHl).] 

14.  APPKAI.  and  QUOB  •»273(I^>— PkESBBVA- 

TioN  or  BxoBPnoN»— Oenekai,  Bxckftions. 
Whe^e  an  Instruction  embodies  several 
propositions  of  law,  some  of  which  are  accurate 
a£d  not  subject  to  objection,  a  gweral  excep' 
tion  is  insufficient  to  raise  the  preprietf  o<  • 
particular  portion  of  the  instruction. 

[Ed.  Note.— For  other  ases,  see  Appeal  and 
&ror.  Dec.  Dig.  «=»273(6) ;  Trial,  Cent  Dig. 
1680.1 

Appeal  £nwi  Dtetrict  Court,  Dwt  Smith 
Comity;    D.  B.  HiU,  Judge. 

Action  by  Mrs.  ICatbryn  Butson,  admlnis- 
tiatrix  with  tlie  will  annexed  of  iaba-  Hutson, 
deceased,  agaloat  L.  T.  Lester.  Judgment  for 
ptaintur  on  remand  after  anneal,  and  defend- 
>Bt  appeals.    Affirmed. 

See,  also,  167  S.  W.  821. 


Tomer  &  BoUIns  anfl  Itoeder  &  I>ooleir,  all 
of  AmarlUo,  and  O.  W.  Barctn,  of  Waco,  for 
appeUaat  Carl  OlIlllaBd,  of  Hereford,  and 
Madden,  Tralove,  Bybum  ft  Pipkin  and  W.  H. 
KlBBtooai^  all  of  Amarlllo,  for  appellse. 

HBNDRIOK8,  J.    Tbe  plaintUf,  Hntson,  aa 
administratrix,  alleged  the  execntton  and  de- 
livery by  Lester  to  tier  deoeased  hnsband, 
Jobn  Hvtscm,  of  tbe  ftdlowlng  instrument: 
"Canyon,  Texas,  January  8^  1907. 
"State  ot  Texaa,  Oounty  of  Randall. 

"I,  L.  T.  Lester,  agree  to  sell  to  John  Hntson, 
or  order,  sections  11,  Blk.  K  14,  B.  S.  A  F. 
Cert  Na  127;  16,  block  K  14,  J.  Gibson  Cert 
No.  129;  17,  Blk.  K  14,  B.S.  &  F.  Cert  No. 
1/51— all  these  sections  are  located  in  Deaf 
Smith  Co.,  Texas. 

"Also  section  11,  Blk.  1,  T.  T.  B.  B.  Co.  Cert. 
No.  64  y  also  section  12,  Blk.  1,  T.  T.  B.  B.  Co. 
Cert  64— both  situated  in  Randall  oounty, 
Texas. 

"Upon  the  said  John  Hntson  paying  me  the 
snm  of  S8,106.67,  and  balance  due  on  said  sec- 
tions with  accrued  Interest  and  other  expenses, 
with  8%  interest  from  date. 

"This  agreement  to  h^d  good  until  Septem- 
ber the  12th,  1907. 

"Witness  my  hand  this  the  8th  day  of  Janu- 
ary, 1907.  [Signed]    L.  T,  Lester?' 

Plaintiff  also  averred  a  supplementary 
agreement  of  extension  and  modification  of 
the  above  contract;  also  charging  Lester 
with  the  sale  by  him  as  the  t)ossessor  of  the 
legal  title  of  a  oooslderable  portion  of  the 
land  embraced  in  laid  contract;  that  he  was 
trustee  for  Hntson;  alleging,  fnrther,  tbe 
assertion  of  claim  of  title  by  the  defendant, 
Lester,  constltnting  a  cktod  speo  the  title; 
pmyti^s  for  an  acoouatlng,  and  tliat  tbe  doud 
be  removed. 

Plaintiff's  petition,  in  its  essentialB,  is  thor- 
on^ly  reproduced  in  the  former  (iplMlon'Of 
Chief  Justice  Bnff,  on  a  fbrmer  appeal  to  this 
court,  and  reported  as  heater  v.  Hutson,  167 
S.  W.  324. 

The  qnestlons  involving  Lester's  plea  of 
privilege  to  be  sued  in  the  county  of  his  itesl- 
dence,  Ua  gonaral  denmmr,  aaeerttng  the 
proposition  that  the  plaintiff's  pleading  fans 
to  show  such  an  eqsttable  title  as  that  an  ac- 
tion to  remove  dond  oonld  be  maintained), 
also  advancing  the  subsidiary,  proposition 
that  the  adove  contract  was  mer^  an  opr 
tion,  and  anpiJeniientlng  this  with  .the  oon* 
tentlOB  that  tbe  petition  is,  or  sboaid.be,  one 
of  qyedflc  pOTfonnance,  farther  clafanteg.that 
the  alleged  sopplementary  contract  la  within 
the  statute  of  f  rands,  all  of  wb^lch  were  thor- 
oughly discussed  in  the  former  opioion. 

Before  cUecaaaing  any  ■  of  the .  remaining 
a^gnm wts  we  set  out  tbe  f (lowing  evidence, 
and  submit  tbe  foUowlni  ooaduslons:  It  is 
undisputed  that  tbe  contract  of  January  8, 
1907,  was  executed  and  deUvered.  by  Lester 
to  Jobn  Hutson ;  that  as  late  as  July,  1910, 
and  at  different  times  prior  thereto,  and  to 
different  persons,  Hutson  nude  claim  to  a 
portion  MC  tlie  property  embraoed  in  said 
contract;    that  subsequent  to  said  contract 
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and  the  date,  on  its  tace,  of  its  expiration, 
Hntson  aesmued  actual  possession  ot  a  por- 
tion of  said  land,  cultivated  the  same,  and 
placed  thereupon  certain  improvements ;  that 
there  is  no  formal  contract  of  relinquishment 
to  Lester  by.  Hutson  of  the  land. 

Referable  to  the  question  of  an  actual  ex- 
tension of  this  contract,  the  following  testi- 
mony, by  one  J.  M.  ICdelen,  engaged  in  the 
commission  and  loan  business  at  Kansas  City, 
Mo.,  is  reproduced: 

"I  knew  John  Hntson  Intimately  for  10  years 

grior  to  his  death.  He  sought  to  secure  a  loan 
:om  me  on  two  occasions,  in  the  year  1910  on 
a  tract  of  1^  sections  of  land  known  as  Mr. 
Hutson's  Palo  Duro  ranch,  situated  partly  in 
Deaf  Smith  and  partly  in  Randall  county,  Tex. 
This  occurred  some  time  in  April  or  May,  1910. 
and  again  in  July  of  the  same  year.  He  stated 
to  me  that  he  owned  both  the  Palo  Duro  and  the 
Tierra  Blanca  ran<dies,  and  wished  to  borrow 
money  for  himself.  I  had  a  conversation  with 
Mr.  Lester,  the  defendant  in  this  case,  relative 
to  his  Interest  in  these  lands.  This  occurred 
after  the  death  ot  Mr.  Hutson  and  some  time 
in  the  fall  of  1911,  in  the  Amarillo  Hotel,  at 
Amarillo,  Tex.  He  asked  me  whether  or  not 
I  had  been  shown  the  lands  by  Mr.  Hutson,  for 
the  purpose '  of  making  a  loan  on  the  land. 
•  •  •  He  asked  me  the  amount  of  the  loan 
and  the  purpose  for  which  Mr.  Hutson  stated 
he  wanted  the  loan.  I  stated  to  him  that  Mr. 
Hutson  wanted  19,600,  <A  which  he  wished  $8,- 
500  to  pay  him,  Mr.  Lester,  for  the  balance  of 
the  purchase  price  of  the  land,  and  the  balance 
for  some  personal  use,  which  he  did  not  tell 
about.  [This  last  statement  was  admitted  by 
the  court  'for  the  limited  purpose  of  showing 
what  the  witness  stated  to  Lester,  and  not  for 
the  purpose  of  proving  the  statement  of  Hutson 
to  be  true.*]  •  •  •  Mr.  Lester  stated  to  me 
that  he  had  pterianaly  sold  the  land,  offered  me 
as  security  tor  a  loan  by  Mr.  Hutson,  to  Mr. 
Hutaon,  under  a  written  contract  of  sale ;  that 
the  time  for  the  final  payment  for  the  lands 
under  the  terms  of  the  contract  had  expired  at 
the  time  Mr.  Hutson  bad  shown  the  lands  to 
me.  •  •  *  That  he  had  agreed  that  Mr.  Hut- 
son might  keep  the  land  after  the  time  had 
expired,  on  condition  that  he  pay  the  balance  of 
the  purchase  money  due,  as  provided  in  the 
contract,  *  •  *  and  that  he  had  urged  Mr. 
Hutson  to  make  the  payment."    . 

From  the  testimony  of  D.  A.  Parks,  cashier 
of  the  bank  of  which  Lester  Is  president, 
it  is  undispnted  that  subsequent  to  the  date 
of  the  alleged  hiaturlty  of  the  contract  on  its 
face,  Lester  and  Hutson  had  under  considera- 
tion a  matter  of  settlement  with '  reference 
to  said  lands,  and  in  the  fall  ot  1909  a  state- 
mfflit,  purporting  to  show  how  the  matter 
stood,  was  made  up  by  Mr.  Parks  and  handed 
to  Hutson,  with  details  of  the  pnr(^ase  price, 
interest,  taxes,  the  amounts  Whldi  certain 
portions  of  the  land  had  brought,  on  accoimt 
of  certain  sales  made  by  Lester,  and  mention- 
ing real  estate  commissions.  It  is  really  un- 
disputed, perforce  of  succeeding  drcumstano- 
es,  after  the  date  of  the  ccmtract  as  exhibited 
In  this  record,  that  Hutson  acc^ted  the  con- 
tract of  January,  1907. 

[1]  The  testimony  of  Edelen,  in  regard  to 
tbB  statements  of  Lester,  are  undented  by  the 
latter.  It  is  clearly  Inferable  from  the  ad- 
missions of  Lester  that  at  least  t6  July,  1910, 
he  had  extended  the  time,  anfl  had  permitted 


Hutson  to  remain  in  poesessioa  of  a  part  of 
the  land  under  the  contract  There  was  no 
legal  obstacle  to  a  denial  by  Lester,  if  the 
above  statements  could  have  been  truthfully 
denied.  Wells  >.  Hobbs,  57  Tex.  Civ.  App. 
380,  122  S.  W.  46L 

[2]  Jones  In  bis  late  work  on  Eyidence,  in 
commenting  upon  the  weight  of  admissions 
as  teiftimony,  says: 

"It  presents  Itself  to  us  as  evidence  of  high 
value,  when  thoroughly  established,  for  it  is  of 
that  nature  which  may  successfully  cballpnce 
contradiction  when  effectively  proved.  What 
the  party  himself  has  said  or  done,  at  a  time 
when  the  litigation  perhaps  was  not  thought  of, 
if  the  certainty  of  it  is  established,  having  regard 
to  the  circumstances  of  time,  place,  and  person. 
should,  and  often  does,  furmsh  a  sabstantial 
reason  for  his  defeat,  when  a  trial  discloses  his 
case  founded  on  facts  inconsistent  with  those 
which  he  has  himself  adopted,  and  to  which  b« 
has  given  publication."  Vohime  2,  {  236,  bot- 
tom page  358  and  top  page  339. 

In  view  of  the  record  in  this  case,  many  of 
appellant's  assignments  of  error,  if  we  were 
to  even  consider  a  review  of  some  of  the 
questions  as  legal  propositions  which  we  are 
not  disposed  to  do,  are  devitalized  to  sndi 
an  extent  that  no  error  could  be  shown. 

[3]  It  is  urged  that  Lester  should  have 
been  permitted  to  testify  that  the  written 
contract  of  January  8,  1907,  was  not  extend- 
ed, and  that  a  denial  of  the  alleged  transac- 
tion with  a  deceased  person  is  not  within 
the  purview  of  Rev.  St  art  3690.  Appellant 
dtes  Adam  v.  Sanger,  77  S.  W.  mi,  and 
other  dedalons  by  the  oourts  of  other  Jarls- 
dictlons.  This  court,  on  the  former  appeal, 
citing  Jones  on  Evidence,  {  785,  said  the 
courts  have  interpreted  the  term  "transac- 
tion" as  the  justice  of  each  case  demanded, 
rather  than  one  of  abstract  definition,  it 
was  further  said  that  the  agreement  of  sale 
was  in  writing,  and  under  api^Uee's  conten- 
tion, as  evidenced  by  the  improvements,  with 
Hut8<Mi's  possession,  and  Lester's  admls^cms, 
and  the  latter's  conduct,  an  agreement  of 
extension  was  shown;  that  a  denial  of  a 
contract  of  extension  would  be  a  negation  ot 
some  arrangement,  or  implied  agreement, 
manifested  by  the  above  facts,  and  that  sucb 
testimony  would.  In  reality,  be  relative  to  a 
transactlcfti  with  the  deceased.  The  case  of 
Ralson's  Adm^x  v.  Steele  (Ky.)  29  S.  W.  454. 
is  rather  In  accord  with  this  line  of  reason- 
ing, and  the  case  of  Blount  v.  Blount,  15S 
Alav  212,  48  South.  581,21  U  B.  A.  (N.  S.) 
755,  17  Ann.  Cas.  892,  dted  by  appellant, 
.though  upholding  .the  negative  testimony  la 
that  Case,  lissumes  the  peculiar  position  that 
such  testimony  was  not  admissible,  as  *a  de- 
nial, wlierift  It' 4b  eAiowu  that  the  party  did 
have  a  transaction  with  the  decedent;  also 
sayln^f  that  such  testimony  may  or  may  not 
involve  a  transaction  with  tie'  deceased,  and 
whether  It  does  or  not  depends  upon  tbe 
particular  circumstances  of  each  case.  We 
are  not  pretending  to  assert  where  the  line 
should  be  drawn ;  there  Is  force  In  the  ar,ni- 
juent  of  t^e  Alabama  case. upon  other  fea- 
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tares,  as  to  plea,  of  son  est  faetom.  bitt  tlisie 
Is  some  consideration  as  to  the  other  view. 
Sappoee  the  handwilting  of  a  grantor  can- 
not be  proven  by  accessible  undisputed  handr 
writing  documents — the  notary  and  grantee 
are  dead,  and  the  latter  has  goae  into  pos- 
session, ostensibly,  under  snch  a  deed,  placed 
Talnable  improvementa  upon  the  land,  and 
the  heirs  are  confronted  with  the  testimony 
of  the  grantor,  denying  that  he  ever  signed 
such  a  deed,  and  makes  no  attempt  whatever 
b;  witnesses  to  show  the  handwriting  was 
dUferoit  from  his  signature.  "Would  the  In- 
Tocation  of  the  rule  be  then  permissible  on 
account  of  the  "peculiar  circumstances"  of 
the  case?  The  case  of  Adam  v.  Sanger,  77 
S.  W.  054,  on  account  of  the  turn  of  the  de- 
cision, was  not  approved  by  the  Supreme 
Court,  at  least  It  was  not  necessary  to  ap- 
prove it,  and  it  is  in  reality  in  conflict  with 
Edelstein  v.  Brown,  95  S.  W.  1128.  The 
notes  and  citatlous  to  the  opinion  of  Blount 
V.  Blount,  in  the  Ij.  B.  A.  volume^  present 
nnmerons  cases  on  this  question. 

[4]  The  forty-third  assignment  raises  the 
further  question  that  Lester  should  have 
been  permitted  to  testify  that  he  had  no 
agreement  with  Hutaon  for  the  sale  of  the 
land  in  parcels  and  as  to  the  application  of 
the  proceeds  of  said  sale.  If  the  extension, 
however,  actually  occurred,  and  the  contract 
was  in  force,  an  actual  agreement  was  un- 
necessary. Mie  proceeds  In  equity  belong  to 
Hntson. 

[6]  In  regard  to  the  offered  testimony  of 
Lester,  denying  any  contract  of  extension, 
this  court  also  said,  in  the  former  opinion, 
that  such  a  denial,  imder  the  conditions, 
would  have  been  a  conclusion,  on  the  theory 
that  an  Implied  agreement  of  extension  conld 
be  inferred  from  the  act,  admissions,  and 
manifestations  stated,  and  to  rebut  this,  by 
statement  that  no  agreement  was  ever  made, 
the  testimony  as  offered  would  reach  such 
ccmdltions,  in  its  effect,  as  a  denial,  and  in 
that  sense  the  testimony  was  a  conclusion. 
There  is  force  In  all  these  suggestions, 
though  unnecessary  to  decide  on  this  appeal, 
for,  if  such  testimony  had  been  permitted,  in 
the  face  of  the  record  and  conclusions  de- 
rivable therefrom,  we  are  unable  to  see  how 
It  would  have  benefited  Lester  in  the  slight- 
est The  conclusion  that  some  character  of 
arrangement  for  an  extension  of  tlie  par- 
ticular contract  is  so  cogent  that  the  loss  of 
that  character  of  testimony  to  Ihe  Jury  did 
not  injure  him. 

[S]  The  forty-second  assignment  raises  the 
further  question  that  the  court  erred  In  sus- 
taining the  objection  of  the  plaintiff  to  the 
question  propounded  to  the  defendant,  Les- 
ter, to  which  the  answer  would  have  been 
that  said  defendant  had  an  arrangement 
with  John  Butson,  as  agent  for  the  Cedar 
Valley  Land  &  Cattle  Company,  that  in  con- 
sideration of  the  use  of  a  part  of  the  land 
said  company  would  carry  the  notes  executed 


by  the  defendant  at  7  per  cent.  Interests  as 
long  as  Hutaon  or  the  company  were  per- 
mitted to  Hse  the  land.  The  point  Is  not 
made^  as  in  tb«  forty-first  assignment  (notic- 
ed later),  that  the  plaintiff  had  called  Lest^ 
to  testi^,  but  it  is  urged  by  proposition  that 
testioLony  concerning  a  transaction  with 
Hutaon,  as  agent  of  the  Cedar  Valley  Land 
&  Cattle  Company,  would  not  be  such  a 
transaction  with  Hutson  as  would  come 
within  the  exclusionary  rule  of  3690  B.  S. 
Oklahoma  has  a  similar  statute. 

The  case  of  Cunningham,  Adm'r,  v.  Phil- 
lips, 4  OkL  168,  44  Pac.  221,  by  the  Supreme 
Court  of  Oklahoma,  in  its  essential  elements, 
affords  a  strong  analogy.  Phillips  in  his  suit 
against  the  administrator  claimed  that,  wh^i 
Berger,  the  deceased,  purchased  the  land  in 
controversy,  the  deceased  was  his  tenant, 
and  such  status  constituted  Berger  his  trus- 
tee^ praying  that  the  administrator  execute 
a  deed.  The  plaintiff,  Phillips,  was  allowed 
to  testify  to  the  making  of  a  lease  with  Berg- 
er, the  loss  of  the  same  by  himself,  the  con- 
tents of  said  lease,  and  the  payment  of  rent 
by  Berger.    The  court  said: 

"This  testimony  conatituted  a  very  important 
oca  material  part  of  the  evidence  produced  in 
behalf  of  the  plaintiff.  *  *  *  It  is  fanpoasl- 
ble  to  conclude,  after  a  careful  examination  of 
the  evidence  in  the  case,  that,  if  the  testimony 
bad  been  excluded  as  provided  by  the  statute, 
the  finding  and  judgment  conld  have  been  ren- 
dwed  la  his  behalf." 

lb  testify  to  a  transaction  which,  by  Its 
force,  wotdd  destroy  plaintiff's  case  Is  cer- 
tainly within  the  spirit  of  the  statute,  and 
the  same  was  enacted  to  prevott  such  a  re- 
sult when  the  other  party  cannot  be  heaisd. 

[7]  Tbe  trial  court  charged  the  Jury,  In 
substance,  that  if  they  should  b^eve  from 
the  evidence  that  Hutson  failed  to  comply 
with  the  requirements  of  the  contract  of 
January,  1907,  oa,  or  before  September  12, 
1907,  the  defendant  was  entitled  to  cancel 
and  rescind  same,  unless  they  further  be- 
lieved that  defendant  failed  to  rescind,  and 
Instead  of  rescinding  continued  to  recognize 
the  contract  as  in  force,  and  permitted  Hut- 
son, without  objection,  to  take  possession  of 
the  lands,  etc.  The  complaint  la  made  that 
this  charge  is  erroneous  for  the  reason  that 
under  the  terms  of  the  contract,  requiring 
Hutson  to  comply,  on  or  before  September 
12,  1907,  "the  CMitract  would  (of  itself)  on 
said  date  terminate  and  become  null  and 
void  unless  it  had  been  extended  by  a  posi- 
tive agreement  on  the  part  of  the  defendant." 
If  error,  it  is  not  available.  It  Is  conclusive 
that  Lester  did  extend,  and  Hutson  acted 
upon  the  extension  of,  this  contract  Hence, 
it  did  not  terminate,  of  Itself,  on  the  date 
mentioned. 

Complaint  is  also  made,  under  another  as- 
signment, that  this  charge  constitutes  error, 
because  the  defendant,  Lester,  was  not  re- 
quired, under  the  terms  of  the  contract,  to 
take  any  affirmative  action  wltli  reference  to 
the  rescission.    For  the  same  reason  this  as- 
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slgnment  ia  also  otevraled.  Tbe  lilntli, 
twelfth,  and  thirteesfk  aBstgnments  are  In 
the  same  category,  and  are  not  sastalned. 

[I]  The  coart  Instructed  tbe  Jnry  that  If 
they  ttelleved  the  agreement  of  January  8, 
1907,  was  contlnned  in  force  after  September, 
12,  1907,  and  that  2^  sections  of  the  land 
covered  by  the  contract  were  sold  to  tUrd 
parties  and  the  proceeds  received  by  Lester, 
It  was  his  duty,  aa  the  trustee  of  the  legal 
title,  to  apply  the  proceeds  to  the  payment 
of  the  sums  which  Entson  was  obliged  to 
pay,  including  Interest  and  reasonable  ex- 
penses, and  U  Lester  failed  to  apply  them, 
the  law  would  treat  such  proceeds  received 
by  Lester  as  applied  at  the  respective  dates 
when-  received;  and  this  would  be  true 
whether  there  was  any  express  contract  to 
that  effect,  slni^e  It  would  be  the  duty  of  Les- 
ter to  apply,  and  the  right  of  Hutson  to  re- 
ceive, such  proceeds  upon  said  contract.  If  It 
had  been  continued  in  force  to  the  time  of 
the  sales  and  the  receipt  of  the  proceeds. 

The  fourth  proposition  under  appellant's 
twtoty-flrst  assignment  of  error  is  not  em- 
braced within  his  objection  to  this  charge. 
We  think  tbe  charge  is  clear,  is  not  up(ui 
the  weight  of  the  evidence,  and  Is  net  cal- 
culated to  confuse,  raised  by  another  propo- 
sition, but  tn  reality  enlightens,  the  Jury  on 
.the  .questions  presented.  If  the  contract 
was  continued  in  force,  and  parts  of  the  land 
were'  sold  daring  the  pendency  of  the  exten- 
slon«  neceasarlly  Lester  was  a  trustee,  ntA 
-only. -Of  the  legal  title,  but  of  the  proceeds 
aa  applicable  to  the  payment  of  the  debt,  and 
Irrespective  whether  there  was  any  express 
Doutract,  or  not,  for  the  extension,  so  it 
was  fan  forck 

[I]  Tbe  twenty-sixth  assignment  attacks 
the  ruling  of  the  trial  court  in  admitting  In 
evidence,  over  the  objection  of  appellant,  the 
contract  of  January  8,  1907,  on  tbe  ground  df 
an  Interlineation.  The  prt^osltlon  is  that 
befcH'e  an  instrument,  which  shows  Interline- 
ations on  its  face,  is  admissible,  the  party 
offering  must  explain  the  same.  The  body  of 
the  bill  of  exceptions,  the  manner  in  which  it 
Is  framed,  does  not,  in  reality,  exhibit  any- 
thing objectionable,  but  the  statement  of 
facts  shows  that  the  following  language: 
"And  balance  due  on  said  sections  with  ac- 
crued Interest" — ^was  interlined  with  ink  in 
the  original  contract,  and  the  remainder,  ex- 
cept the  signature  and  heading,  having  been 
tyi)ewritten.  The  modifications  of  the  bill  by 
the  court  state  that,  when  the  instrument 
was  offered  in  evidence.  It  was  obvious  on 
Inspection  that  the  interlinentlon  was  In  thb 
same  handwriting  as  the  signature  to  the  In- 
strument; that  it  was  in  ink  of  the  same 
color,  and  api)arently  the  same  age,  as  the 
signature;  that  the  suit  had  been  pending 
since  the  summer  of  1011 ;  that  in  none  of 
'the  pleadings  of  the  defendant  had  there  ever 
been  a  verified  plea  of  non  est  factum,  nor 
any  allegation  that  the  instrument  had  been 


altered  by  any  one  after  tbe  defendant  bad 
attached  bis  slgnatnre;  that  oonnsel  for  de- 
fendant stated,  at  varioiu  ttmea  during  the 
progress  of  tbe  trial,  that  they  made  no  ques- 
tion at  all  of  the  "ececutlon"  at  the  instru- 
ment, or  tbe  gcnaiaeness  oC  tbe  defendant's 
algiiature  thereto;  that  tbe  oaae  bad  been 
tried  twice  before  In  the  district  oonrt  at 
Hereford ;  that  on  botb  trials  tlie  same  origi- 
nal Instrament  bad  been  offered  and  admitted 
In  evidence,  and  no  objection  had  ever  beai 
offered  to  it  before  upon  the  ground  of  tbe 
alleged  interlineation.  Hutson  was  dead,  and 
could  not  explain.  The  contract  with  the 
Parks  memoranda  attached  was  foond  in 
Hutson's  effects  at  tbe  ranch.  The  into'llne- 
atlon  was  evidently  in  Lester's  handwriting 
and  not  Hutson's.  Tbe  conditionB  recited  by 
the  court  were  snfflcloit  to  free  the  Instra- 
ment of  any  suspicion,  and  (4>i)eUant's  au- 
thoritjes  are  Inapplicable  to  this  status. 

LI  9, 11]  Tbe  trial  court  charged  the  jntr, 
In  substanoe,  that  It  tbay  bellttred  from  the 
evidence  that  the  posaesslon  of  tke  lands 
mentioned  In  tbe  contract  of  January  8, 1907, 
by  Hutaon  was  not  uoder  a  claim  of  owner- 
ship, or  was  under  a  (eaancy  to  Lester,  to 
find  for  defendant,  or,  If  they  believed  that 
after  the  executiim  of  said  contract  Hatson 
abandoned  the  contract  and  became  the  oc- 
cupant of  the  land  as  a.teqant,  tiae  plaintiff 
would  be  estopped  from  ■claiming  itltle ;  but 
U  they  believed  from  the  evldepoe  that  for  a 
special  purpose,  understood  between  Hutson 
and  Lester,  Hutson  held  himself  out  as  a  ten- 
ant of  said  L«8ter,  and  that  such  holding  out 
was  not  intended  to  alter  tbe  rights  of  Hut- 
son and  Lester,  as  between  themselves,  and 
that  Lester  was  not  misled  or  deceived  there- 
by to  his  injury,  plaintiff  would  not  tbeu  be 
estopped  by  such  holding  out,  if  any,  by  Hut- 
sou.  In  November,  1910,  Lester  obtained  a 
mortgage  upon  a  part  of  this  jinroperty,  and 
at  that  time  Hutson,  who  was  in  possession 
of  the  property,  disclaimed  any  interest  In 
the  land  mortgaged  except  as  a  tenant  of 
Lester.  The  fifteenth,  sixteenth,  seventeeuth. 
and  eighteenth  assignments  attack  this  charge 
from  several  viewpoints:  That  there  Is  no 
evidence  raising  tbe  issue  that  Hutson  held 
himself  out  as  a  tenant  for  a  special  purpose; 
that  the  burden  of  proof  was  placed  on  the 
defendant  to  show  that  possession  of  Hutson 
was  not  under  a  claim  of  ownership,  with  a 
general  complaint  that  it  is  not  a  correct 
statement  c^  tbe  law,  and,  further,  that  it  Is 
argumentative,  ambiguous,  and  upon  the 
weight  of  the  evidenca  Tbe  charge  speaks 
for  itself  as  to  the  criticisms,  except  the  one 
of  insufficiency  of  testimony  permitting  its 
submission  to  tbe  Jury. 

When  Hutson  made  the  written  acknowl- 
edgment to  Herd,  the  agent  of  Post,  disclaim- 
ing any  Interest  in  the  land,  and  declaring 
that  he  was  a  tenant  of  Lester,  the  jury  was 
entitled  to  consider  the  following  conditions : 
As  explanatory  of  his  possession,  Hutson  bad 
claimed  the  land  as  late  as  JUly,  ISia    Filer 


Digitized  by  LjOOQ  l€. 


Tu;) 


ZiBBTSIB.  T.  HtrrsoK 


2T3 


to  the  imrduwe  of  tids  lanfl  by  Lester  Inm 
tbe  Cedar  Valley  Land  ft  CafiHe  Company, 
HutsoQ  bad  been  tbe  agent  of  that  company, 
and  contlaaed  to  b«  ootU  tbe  time  of  Us 
death,  in  Jannaiy,  1011.  Lester  bad  sold 
several  parcels  o(  land  tmbraoed  In  fbe  Jann- 
ary  contract  to  different  parties  prior  to  the 
time  of  tbe  dlsdalmer.  VTegotlatloDS  for  a 
settlement,  wltb  these  sales  considered,  bad 
occurred  some  time  In  1909.  Lester  said  that 
tbe  flgnres  on  Parks'  memoranda  were  made 
to  see  what  tbe  profits  were  on  tbe  land  em- 
braced ia  the  centmct.  WiMii  theBa  sales 
wvB  made,  Hntaoo,  who  was  also  as  attorney 
in  fact  for  the  land  oompany,  bad  rdeased 
the  Hen  for  Lester  on  the  tracts,  relattw  to 
wltlcfa  some  of  the  amonnts  had.  not  l>een 
paid  by  Lester,  nor  upon  tbe  original  notes 
to  tbe  corporation.  Tbe  notes,  or  a  part  at 
least,  which  Lester  originally  gare  for  all.tlie 
land,  were  ezlBtenL  Tb«  day  of  iMkaning 
was  to  coioe,  both  far  Lesto'  and  Hstson.  To 
obtain  the  Post  money  was  expedient  for 
both  parties^  With  a  oonsldwable  anunrnt  of 
Bntson's  debt  to  Lester  having  been  paid  m 
equity,  on  account  of  Lester's  sales,  the  Jury 
had  Uie  further  right  to  consider  whether 
HntBOB,  as  between  him  aad  Lester,  was,  or 
not,  actually  eHmlnatliig  bi»  interest  in  the 
remaining  labd  by  tbe  statement'  to  Herd. 
An  analysis  of  tbe  testlmvny  of  tbe  two  wit- 
nesses, engaged  in  tbe  real  estate  business^  as 
to  tbe  dedarattons  of  Hntson,  In  regard  to 
tbe  latter's  teterest  in  t^e  remaliilng  landf^ 
one  stating  the  declarations  wer«  made  to 
Um  in  May,  1910,  and  tbe  other  witness  tes- 
tif>ing  that  Hstaon  made  statements  to  him 
hi  November  or  December,  lOlO^B  oonnee- 
tion  with  coBdMods  and  ottter  testlmmty, 
oould  hare  been  rejected  by  the  Jury.  We 
tbink  tlie  testimony  raised  the  qtiestlott 
wbether  tbe  Msetaimer  was  made  for  a  spe- 
cial purpose  as  between  Hntson  and  Lester. 

ParagraiA  6  Of  -the  court's  ■  inaln  charge 
presents  a  similar  question,  upon  the  matter 
of  distdalmer,  as  well  as  to  tbe  execution  of 
some  releases  <UC  the  vender's  lien  to  Lester, 
execnted  by  Hutspa  Ctpr  HeM's  henaflt)  as 
agent  of  the  Cedar  Valley  Land. ft  Cattle 
Company,  at  the  time  Herd  loaned  the  money 
to  Lester,  sabtnltted  as  estoppeL  Tbe  nine- 
teenth assignment  comiftains  of  this  par*- 
grapb  that  there  is  no  evidence  to  sustain 
such  a  daige,  and  tliat  H  detracts  ftom  tlM 
weight  to  tlie  Jury  of  the  disclaimer.  V«r 
the  reasons  above,  we  overrule  said  asslgn- 
ment. 

[12]  Tlie  twenty-elgbtb  assignment  of  error 
eomplatns  of  the  admlsston  in  evidence  of  the 
deeds  from  I^.  T.  Lester,  to  tbe  several  per- 
sons (the  grantees  In  said  deeds).  The  only 
proposition  under  said  assignment  which  we 
tMnlc  necessary  to  notice  asserts  tbtat ; 

"The  deeds  aboald  have  been  excluded  becaust 
tliere  is  no  evidence  tliat  the  consideration  re< 
dted  ia  said  leqtectiva  deeds  waa  tbe.  true  cod 
ndeiation.** 

IM  S.W.-18 


nils  pioposltloa.  in  ita  broad  paesentatiwi, 
with  no  statement  under  it,  tn  view  of  the 
reeonA,  should  jiot  be  sustained  by  Oils  oourt. 
We  are  not  legaited  to  reframe  a  prefwsi- 
tion  in  ajecordance  with,  and  make  K  fit, 
tlie  actual  record,  nor  to  maice  a  statement 
of  tbe  teetimony  whlcb  tbe  brief  should 
aivend,  for  the  purpose  of  elncidating  the 
actaal  point,  if  one  exists.  Lester  did  testify, 
however,  as  to  some  of  the  deeds,  wlien  in* 
terrogated  about  them,  and  said  that  they 
did  recite  the  true  consideration,  wltliout 
any  question  asked,  nor  statement  liy  liim,  as 
to  tbe  other  deeda 

[18]  Tbe  forty-first  assignment  raises  tbe 
quebtlon  that  because  appellant  was  called  by 
appellee,  as  a  witness,  by  taking  lUs  oral 
deporttioa,  sueb  offered  tasttmooy,  when  Les- 
ter was  upon  tbe  stand,  should  have  been 
admitted  on  tbe  direct  exantlnartion  by  bis 
counsel,  Htf  ftdlows: 

"Q.  Mr.  Lester,  state  to  tbe  Jury  wbether  or 
net  yon  weie-  paid  aay  lease  or  tents  for  sec- 
tion 11  and  tbe  north  half  of  sei^ian  12,  in  Ban- 
'dall  county,  during  the  time  Mr.  Hntaon  was  in 
potseoiioB  «f  it" 

TKe  bUl  merely  recites: 

"If  the  'Witness  had  been  permitted  to  answer 
BiKh  queatios.  be  would  h^ve  answered  in  the 
afflrmative.'' 

'"Under  weH-«ettIed  rules  It  must  l>e  mide  tff 
aapear  In  a  bill  of  exeeptlona  taken  tx>  the  etz- 
clurion  of  ^Ti^enM  what  tbe  evidence  wag,  and 
that  its  exclusion  may  nave  Influgnced  tlie  judg- 
ment."   Holstedn  v.  Adams,  72  Tez.  490,  10  S. 

w.  sex. 

This  bill,  thongh  It  showa  the  answer, 
does  not  undertake  to  show  tbe  coimection, 
or,  in  reality,  the  materiality,  of  the  testi- 
mony. Tbe  mere  statement  by  Lester,  that 
be  wa3  paid  rents  for  the  land  during  tbe 
time  Hutson  was  in  possession  would  leave 
its  materiality  suspended.  Tbe  bill  should 
have  gone  further  and  shown,  notwithstand- 
ing the  nature  of  tbe  objections  In  the  same, 
that  this  testimony  Could,  and  would,  have 
been  followed  by  other  testimony,  and  sbow- 
Ing  in  what  manner  Hutscm  would  have  been 
affected.  Tbe  mere  general  statement  by 
Lester  that  be  was  paid  rents  during  the  time 
of  Hutson's  possession  would  suspend  its  ma- 
teriality—Pidd  by-  whom,  and  wliat  ceotrac- 
tual  connection  would  Hutson  have  had  with 
tbe  payment?  It  is  unnecessary  In  this  view 
to  discuss  tbe'  legal  questions  raised  under 
this  assignment. 

[If]  The  twenty-third  assignment  of  error 
attacks  the  eighth  paragraph  of  tbe  court's 
main  cbarse,  which  is  a  full  sutunisslon  bo 
the  Jury  of  tta  principles  of  accounting  be- 
tween Lester  and  Hutson,  in  many  details 
according  to  tbe  trial  court's  view,  in  the 
event  tbe  Jury  found  for  Hyitson.  Tbe  ex- 
ception to  the  charge  is  a  general  exception, 
"because  tbe  testimony  raised  no  such  la- 
sue"  ;  and  the  proposition  to  tbe  assignment  is: 

"It  was  error  •  •  •  to  sobtnit  the  mat- 
tar  of  an  accounting,  inasmuob  as  tlinre  is  no 
evidenoe  in  tbe  reeoM  showing,  or  tending  to 
show,  the  propriety  of  each  aeeewttiag." 
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'  It  the  Jttry  found  for  plaintiff,  the  testi- 
mony certainly  raised  an  accounting  of  some 
.character  between  Iiester  and  Hutson,  and 
def aidant  does  not  object  to  the  method  sub- 
mitted by  the  court  of  stating  the  account, 
nor  any  suggestion  that  the  trial  conrt  was 
in  error  in  stating  the  principles  of  account- 
ing. This  particular  charge  has  many  sub- 
paragraphs, and  the  trial  court  seems  to  have 
covered  every  conceivable  detail  arising  up- 
on the  record,  as  to  the  manner  of  the 
charges  and  the  application  of  credits,  ap- 
plying subsidiary  principles  applicable  to  dif- 
ferent matters  of  such  debits  and  credits. 

Aa  to  many  of  the  principles  applicable  to 
particular  accounts  In  certain  portions  of  the 
record,  there  can  be  no  question  but  what 
the  testimony  raises  those  particular  Issues. 
The  Supreme  Court  of  the  United  States,  in 
BaUway  Oa  v.  Earnest,  229  U.  S.  122.  88 
Sup.  Ct  657,  57  L.  Ed.  1006,*  Ann.  Cas. 
1914C,  172,  said: 

"We  must  •  *  •  apply  the  rule  that 
where  an  instruction  embodicB  several  propo- 
aitiotts  of  law,  to  some  of  which  no  objecfaon 
properly  could  be  taken,  a  general  exception  to 
the  entire  instruction  will  not  entitle  the  ex- 
ceptor to  take  advantage  of  a  mistake  or  error 
in  some  single  or  minor  proposition  therein." 

The  thirtieth,  thlrty-flrst,  thirty-second, 
thirty-third,  thirtitfourth,  thirty-fifth,  thirty- 
sixth,  and  thirty-seventh  assignments  of  er- 
ror assail  the  action  of  the  court  In  admit- 
ting the  testimony  of  the  different  witnesses 
as  to  declarations  of  Hutson  of  ownership 
of  the  land.  This  court  in  the  former  opin- 
ion (167  S.  W.  pages  328,  329,  330)  discussed 
thoroughly  this  character  of  testimony,  an- 
nouncing the  limitations  of  purpose  for  which 
said  testimony  could  be  used,  and  further 
discussion  is  unnecessary.  The  trial  court 
conformed  the  use  of  the  testimony  to  that 
holding. 

Other  assignment?  In  this  brief  are  dispos- 
ed of  by  the  reasons  adduced  above,  except 
certain  matters  which  we  think  unnecessary 
to  discuss. 

The  Judgment  is  afDrmed. 


TEXAS  &  P.  B.T.  CO.  v.  BRAMBBRT  et  el 
(No.  1685.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  8,  1916.    Rehearing  Denied 

March  16,  1916.) 

Cabbibbs  «=>187— Liabilitt  fob  Daicaqb  to 
Shipmert— Cqnnectino  Carbiers. 

Act  Cong.  Feb.  13,  1893.  c.  105.  |  3,  27 
Stat.  445  (U.  S.  Comp.  St  1913,  f  8081),  pro- 
vides that  if  the  owner  of  any  vessel  sfaajl  ex- 
ercise due  diligence  to  make  it  seaworthy  and 
properly  manned  and  equipped,  neither  the  ves- 
sel nor  the  owners  shall  be  responsible  for  dam- 
age or  loss  resvlting  from  faults  or  errors  in 
navigatioD  or  arising  from  dangers  of  the  sea 
Mr  <^er  navigable  waters,  acta  of  God,  etc. 
Held,  that  where  o  violent  hurricane  loosened 
a  porthole  and  forced  sea  water  upon  the  cargo, 
a  finding  in  favor  of  the  steamship  company  in 
an  action  for  damages  involved  the  finding  that 
the  damage  was  unavoidaUe  throngh  an  act  of  1 


God,  and  jiraduded  a  racoveiy  acainst  a  cod- 
nectiQg  railway  carrier,  which  waa  goUty  of  no 
negligence. 

[Ed.  Kote. — For  other  cases,  see  (Tarriera, 
Ont.  Dig.  {§  851,  852;  Dec  Dig.  <8=>187.] 

Appeal  from  District  Court,  Cam  County; 
B.  F.  O'Neal,  Judgeu 

Action  by  W.  H.  Erambert,  Jr.,  against  the 
Texas  &  Pacific  Railway  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff  against 
the  defendant  named,  it  appeals.  Reversed 
and  remanded. 

App^lee  Erambert,  living  at  Atlanta,  T^., 
was  consignee  of  a  shipment  of  trunks  and 
hand  begs  from  the  Union  Tmnk  &  Bag 
Company  at  Richmond,  Va.  The  Initial  rail- 
road company  deilvered  the  goods  to  the  Mal- 
lory  Steamship  Company,  and  the  steamship 
company  to  the  International  &  Great  North- 
ern Railway  Company,  and  the  latter  com- 
pany delivered  to  the  appellant  company,  the 
delivering  carrier.  It  was  provoi  that  the 
goods  en  route  were  damaged  by  water.  The 
appellee  Erambert  brought  the  suit  for  dam- 
ages against  the  steamship  company,  the  In- 
ternational &  Great  Northern  Railway  Com- 
pany and  the  Texas  &  Pacific  Railway  Com- 
pany. .  The  initial  carrier  was  not  a  party  to 
the  suit  Judgment  was  entered  for  appellee 
against  the  Texas  &  Pacific  Railway  Ckun- 
pany,  .and  in  favor  of  the  two  other  defoid- 
ants. 

.  The  evidence  shows,  without  dispute,  that 
on  AprU  I  and  2,  1914,  the  stdamsbip  hav- 
ing the  shipment  on  board  encountered  a  vio- 
lent hurricane  at  sea,  which  by  its  force  caus- 
ed the  porthole  to  loosen,  and  sea  water  was 
forced  into  where  the  cargo  was,  damaging 
the  present  shipment.  It  was  shown  that  the 
vessel  was  In  all  respects  seaworthy,  prop- 
erly manned  and  equipped,  niere  Is  no  other 
Injury  shown  to  the  shipment  besides  that 
done  by  the  storm  waters.  There  Is  no  neg- 
ligence shown  on  the  part  of  appellant  com- 
pany. 

W.  B.  Figures,  of  Atlanta,  tot  app^ant 
HUl  Stewart  and  O'Neal  &  AlMay,  aU  of 
Atlanta,  and  B.  N.  Spivey,  of  Texarkana,  tot 
npffeUem. 

USiVY,  3.  (after  stating  the  facts  as  above). 
Error  is  poedicated  upon  the  ruling  of  the 
court  In  not  granting  a  new  trial.  It  la  in- 
sisted that  the  evidence  does  not  show  that 
the  damage  to  the  goods  occurred  on  the  line 
of  appellant  company  and  through  any  negli- 
gence on  its  part,  It  being  the  delivering  car- 
rier. The  evidence,  as  appears  In  the  rec- 
ord, only  shows  that  while  the  goods  were 
in  the  possession  of  the  steamship  company, 
an  intermediate  carrier,  they  became  damag- 
ed by  sea  water  while  a  violoit  hurricane  at 
sea  was  raging,  and  that  the  damage  was 
through  no  fault  on  the  part  of  the  steamship 
company  or  Its  employ<S3.  Finding,  as  the 
court  did,  in  favor  of  the  steamship  company 
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Involves  tbe  fincHxig  cS  fact  that  the  damage 
to  the  goods,  ooearring  while  in  the  poe- 
K88lon  of  the  steamship  compitny,  was  an- 
aroidable  through  an  act  of  God.  The  law 
relieves  the  steamship  oompanr,  under  the 
facts,  of  liabtUty  for  the  damage.  Section 
8081,  3  n.  S.  Complied  Statutes  of  1913.  And 
as  the  damage  was  the  result  of  the  storm, 
the  delivering  carrier,  being  Innocent  and 
without  fault  respecting  the  damage,  could 
not  l>e  held  liable. 

Consequently,  according  to  the  record,  the 
proof  falls  to  mppart  the  judfnnent  In  favor 
of  appellee  against  the  appellant  company, 
and  said  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 


NAIXS  V.  McGRILL  et  aL    (No.  1574.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  24. 1016.) 

1.  KovATToN  ®=>5 — Bu.BSTinrnoN  or  Pabts. 
The  grantee  of  a  widow,  who  agreed  to  snp- 
port  her  for  life,  she  thereafter  agreeing  to  his 
sale  to  a  third  person  and  the  latter's  substitu- 
tion as  the  party  who  was  to  support  her,  was 
relieved  ftrom  his  obligation  and  was  not  liable 
to  the  widow  for  his  grantee's  breach. 

[Ed.  Note.— For  other  casps,  see  Novation, 
Cent  Dig.  i  S;  Dec.  Dig.  «=>5.1 

Z  JODOMSST  «=>261(1)— StJPPORT  BT  PUEAD- 
IKOa — NEOBSSnT. 

In  a  snit  for  breach  of  contract,  where 
plaintiff  pleaded  no  facts  entitling  her  to  a  per- 
sonal judgment  against  a  defendant,  though  the 
eridfnce  showed  that  he  was  personally  liable 
to  ber,  soch  a  personal  jndgment  could  not 
stand,  since  evidence  cannot  form  the  basis  of  a 
judgment,  though  admitted  without  objection, 
m  the  absence  of  appropriate  pleading. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  487;  Dec.  Dig.  «ai>231(l).] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty; Wm.  Plerson,  Judge. 

Suit  by  D.  E.  McGrlll  against  W.  A.  Smith 
and  B.  S.  Waldrop,  in  which  S.  A.  Nails  in- 
tervened. Prom  a  Judgment  for  plaintiff 
against  Smith  and  Waldrop,  and  for  the  in- 
tervener against  Waldrop,  the  intervener  ap- 
peals.   Affirmed. 

B.  D.  Allen,  of  Sulphur  Springs,  for  appel- 
lant J.  A.  Dial,  of  Sulphur  Springs,  for  ap- 
pellees. 

HODGES,  3.  In  January,  1612,  the  appel- 
lant, S.  A.  Nails,  was  the  owner  of  a  tract 
of  38}ii  acres  of  land  situated  in  Hopkins 
county.  She  was  an  aged  widow,  and  was  de- 
sirous of  making  some  arrangements  for  se- 
curing her  support  and  maintenance  during 
the  remainder  of  her  life.  On  the  29th  of 
January  of  that  year,  she  conveyed  her  land 
to  W.  A.  Smith,  one  of  the  ai>pelle^s  on  this 
appeal.  The  following  Is  the  -consideration 
recited  in  the  deed: 

"I,  S.  A.  Nails,  of  the  county  of  HopMns  and 
i^ate  of  Texas,  for  and  in  conmderatSon  of  one 
W.  A.  Smith  taking  me  to  bis  home  and  pro-i 
viding  for  me  and  taking  good  care  of  me  tbe 


remainder  of  my  Ufa,  have  -granted,  aold  and 
conveyed,  and  by  these  presents,    etc 

On  December  28,  1912,  Smith  conveyed 
the  same  laud  to  B.  S.  Waldrop  in  considera- 
tion of  two  notes  for  (105  each  execnted  by 
Waldrop  and  payable  to  Smith.  In  each  of 
the  notes  a  vendor's  Uan  was  reserved  to 
secure  their  payment  These  notes  were 
afterwards  transferred  to  the  aK)eUee  Mc- 
Orlll,  who,  on  the  9th  of  January,  1915,  filed 
this  suit  against  Smith  and  Waldrop  asking 
for  judgment  and  the  foreclosure  of  his  ven- 
dor's lien.  The  answers  of  Smith  and  Wal- 
drop presented  no  contest  to  the  suit  of  Mo 
GrlU.  Qefore  tbe  trial  the  anDcHant  Inter- 
v«ied,  and  alleged,  in  substance,  as  fol- 
lows: That  she  had  theretofore  conveyed  the 
land  upon  which  McGriU  claimed  a  Uen  to 
W.  A.  Smith  in  oonsideratloa  of  his  under- 
taking ber  support  and  maintenance  for  the 
remainder  of  Iier  life^  and  upon  his  r^resen- 
tations  that  he  would  faithfully  carry  out 
that  undertaking;  that  Smith  bad  failed 
and  refused  to  perform  bis  agreement,  and 
had,  without  her  knovfledge  or  consent,  sold 
the  land  to  B.  S.  Waldrop ;  that  .both  Wal- 
drop and  AIcGrlll  had  both  actual  and  con- 
structive notice  of  tbe  consideration  to  be 
paid  by  Smith,  and  the  condition  upon  which 
he  acquired  the  title.  It  was  further  alleged 
that  Smith  entered  into  the  agreement  with 
the  Intervener  to  support  her  with  no  inten- 
tion of  performing  it,  but  with  the  fraudulent 
design  of  depriving  her  of  her  land.  She 
prays  for  a  recovery  of  tbe  land  and  a  can- 
cellation of  the  deeds  from  her  to  Smith  and 
from  Smith  to  Waldrop,  and  that  portion  of 
the  note  held  by  McOrill  which  expressed 
a  Uen  upon  her  land,  as  clouds  upon  her  ti- 
tle. By  way  of  alternative  pleading,  she  al- 
leged her  age  and  life  expectancy,  and  that 
$10  per  month  was  reasonably  necessary  for 
her  support  the  remainder  of  her  life,  and 
asked  Judgment  against  Smith  alone  for  (I,- 
020  as  damages  and  a  foreclosure  of  an 
equitable  lien  on  tbe  premises  conveyed.  She 
also  asks  that  her  Uen  be  declared  superior 
to  tbe  vendor's  lien  asserted  by  McGcUl.  In 
a  trial  before  tbe  court  without  a  jury,  per- 
sonal judgment  was  rendered  in  fbvor  of  Mc- 
GrUl  against  Waldrop  and  Smith  for  the 
amount  of  tbe  notes,  together  with  the  fore- 
cloeure  of  the  vendor's  Uen  upon  tbe  land. 
Judgment  was  also  rendered  in  favor  of  tbe 
appellant  against  Waldrop  for  $230  as  dam- 
ages, and  a  foreclosure  of  a  lien  upon  the 
some  tract  of  land;  but  this  lien  \vas  subordi- 
nated to  that  held  by  McGrill.  Tbe  interven- 
lOr  alone  has  prosecnted-'-an  appeaL 

It  is  urged  that  the  court  erred  in  refusing 
to  render  a  personal  judgibent  in  appellant's 
favor  against  Smith  for  the  damages  result- 
ing'from  his  failure  to  ftrmliA  her  the  sup- 
port contracted  for.  According  to  the  tes- 
timony of  Smith  and  Wa}dr<9,  the  appellant 
agreed  at  tbe  time  the  transaction  occurred 
that  Smith  might  convey  the  land  to  Waldrop 
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for  the  consideration  statea-^ttiat  Is,  the  two 
notes  executed  by  Waldrop — and  that  Wal- 
drop  might  be  substituted  for  Smith  to  tnrp- 
port  the  appellant  the  remainder  of  her 
life.  WhUe  the  appellant  dented  that  she 
consulted  to  this  arrangement  and  transfer 
of  the  property,  she  admits  that  she  knew 
that  It  had  been  done,  and  that  she  had  Ilred 
with  Waldrop  several  months  without  having 
made  any  objection  to  the  change.  The  testi- 
mony presented  an  Issue  of  fact  whicSi  the 
court  determined  against  the  appellant. 

[1]  While  the  contract  entered  Into  by 
Smith  to  support  the  appellant  was  not  as- 
signable In  law,  it  was  one  from  which  he 
might  have  been  released  by  her  consent 
If  It  be  true,  as  stated  by  Smith  and  Wal- 
drop, that  the  appellant  agreed  to  the  sale 
to  Waldrop,  and  to  the  substitution  of 
Waldn^  as  the  party  who  was  to  support 
her  in  the  futtue.  It  follows  that  Smith  was 
relieved  of  any  farther  obligation  in  that 
respect,  and  appellant  had  no  claim  against 
him  for  Waldrop's  fkllnre.  Ascarete  v.  Pfaff, 
34  Tex.  Cflv.  App.  875,  78  8.  W.  974,  and  cases 
there  cited. 

[2]  It  Is  also  Insisted  that  the  court  should 
have  rendered  a  Judgment  against  Waldrop 
for  the  snm  of  $680,  which  it  is  claimed  is 
$10  per  month  for  the  life  exjjectancy  of  the 
appellant  as  shown  by  the  tables  of  mortality 
introduced  in  evidenca  A  suflSdent  answer 
to  this  contention  Is  that  the  appellant  plead- 
ed no  facts  which  entitled  her  to  a  personal 
Judgment  against  Waldrop  tor  any  sum. 
While  the  evidence  shows  that  Waldrop  by 
agreem^it  undertook  her  support  and  main- 
tenance, and  failed  to  carry  out  tiiat  under- 
taking, there  is  no  pleading  to  support  any 
relief  based  upon  such  A  breach  of  contract 
EMdence  cannot  form  the  basis  of  a  Judg- 
ment although  admitted  without  obJectlMi,  in 
the  absence  of  appropriate  fcleadlngs.  W.  U. 
Tel.  Ca  V.  Smith,  88  Tex.  »,  28  S.  W.  831,  80 
S.  W,  549;  San  Antonio,  eta,  Ry.  Co.  t. 
Flato,  18  Tex.  Civ.  App.  214,  36  S.  W.  869. 
This  also  would  seem  to  be  an  answer  to  ap- 
pellant's further  contention  that  her '  Uen 
should  have  been  given  precedence  over  that 
awarded  to  M,cQrlll.  If  under  her  pleadings 
she  was  entitled  to  no  Judgment  against  Wal- 
drop, and  under  the  facts  to  none  against 
Smith  for  damages,  there  was  no  basis  for 
a  Judgment  foreclosing  any  lien  In  her  favor. 
Hence  there  was  no  error  of  whl(ii  she  has 
any  right  to  coniplaln. 

The  Judgment  is  therefbre  affirmed. 


TATES  et  al.  v.  CRADDOOK  et  aL 

(No.  1501.) 

(Court  of  Civil  Appeals  of  Texa&    Texarkana. 

Feb.  3,  1916.) 

I.   WiTNIBSWJ      «=»189{9)     —    COMPKXBNOT    — 
TaAHSACTION    WITH    DbCEDENT, 

Undsr  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  8690,  providing  that  in  an  action  by  "heirs 


arising  out  Of  a  transaction  tritl  decedent  nei- 
ther party  can  tetttfy  against  the  others,  to  a 
tiaosaction  vtith  decisdent,  plaintiff  saiag  for 
land  as  heirs,  defendant  cannot  testis  to  a  pur- 
chase from  deceased. 

[fiW.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  690;    Deo  Dig.  4a»139(9).] 

2.  Desckwt  and  DiSTRiBTmoir  4sa»30  — Pab- 

BNTS  AKB  BbOIHEBS. 

By  express  provisian  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  2461,  one  dying  intes- 
tate Without  snrvivlng  spouse  or  children,  her 
lands  descend  half  to  parents  and  halt  to  nstets 
and  brothers. 

[£d.  Nots.— For  other  cMe%  see  Descent  and 
Distribution,  Cent.  Di«.  H  84-90;  Dec.  Dig. 
<S=>30.] 

8.  Bastabdb  «=»104— CAPAcrrT  to  iNHzarr. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  2478,  providing  that  bastards  can  inherit 
from  and  through  their  mother,  bastards  of  the 
same  mother  may  inherit  from  each  other. 

[Ed.  Note.— ^or  other  cases,  see  Bastards, 
Cent  Dig.  H  261,  267-262;  Dec  Dig.  «=» 
104.] 

Appeal  from  District  Court  Titus  County ; 
J.  A.  Ward,  Judge. 

Action  by  Ehnma  Yates  and  others  against 
Lucy  Craddock  and  another.  Judgment  for 
defendants,  and  plaintiffs  appeaL  Reversed 
and  remanded  for  new  trial. 

AppelUnts  sought  to  have  partltltMi  made 
of  a  certain  described  tract  of  land,  claiming 
that  tbey  owned  a  three-fourths  and  Locy 
Craddock  a  one-fourth  Interest  in  the  same. 
Lucy  Cradd'ock  and  her  husband  answered, 
denying  that  appellaata  had  any  Interest  In 
the  land,  pleaded  in  bar  the  ten-year  stat- 
ute of  limitation,  and  by  cross-action  sought 
to  recover  the  title  to  the  land,  averring  that 
they  bad  purchased  the  land  of  Emellne 
Stewart  in  virtue  of  a  parol  contract  duly 
performed  to  take  care  of,  feed,  and  clothe 
the  aged  parents  of  £meline  Stewart  &i>d 
had  gone  into  possession  of  the  same,  made 
valuable  Invrovements,  and  had  i>ald  all 
taxes  thereon.  There  was  a  trial  before  the 
court  and  Judgment  was  entered  in  favor 
of  defendants  for  title  and  possession  of  the* 
land. 

It  was  shown  that  Emellne  Stewart  the 
owner  of  the  land,  died  intestate  in  1904. 
She  was  a  widow  without  children.  Ade- 
line Turner  Was  the  mother  of  Emellne  Stew- 
art, and  she  died  in  1913.  Plaintiffs  Turner 
and  Bailey  are  the  sister  and  brother,  and 
plaintiff  Tates  Is  tile  niece,  of  timeline  Stew- 
art Defendant  Lucy  Craddock  Is  the  sister 
of  Emellne  Craddock.  There  Is  some  evi- 
dence adfailttlng  of  the  Inference  that  aU  of 
the  above  children  of  Adeline  Turner  were 
bastards.  The  evidence  in  respect  to  the 
entire  case  wUl  not  be  set  out 

Seb  F.  Caldwell,  of  Austin,  tor  appellants. 

3.  M.  Bqrford,  ot  Mt  Plea«ant  for  appellees. 

LEVT,  J.  (after  stating  the  facts  as  above). 
The  defendant  Alex  Craddock  offered  to  tes- 
tify la  behalf  of  himself  and  wife  in  support 
of  the  allegations  of  their  cross-action  that 


^SfVoT  otber  cuai  aaa  isme  topic  and  KBT-NUHBEB  la  all  Key-Numbered  DUcests  and  Indexes 

Digitized  by  LjOOQIC 


Tei.) 


HBST  11SXAS  STATE  UTS.  00.  ▼.  BELL 


377 


be  and  hte  wife,  Lacy  GradffotA,  had  a  parol 
agKement  wlfh  BlmeUne  Stewart  of  purdtiaBe 
of  the  land  In  salt,  agreetag  with  EmelltH 
that  they  would  take  care  of,  feed,  support, 
and  care  for  her  mother,  Adeline  Tamer, 
as  long  as  the  mother  should  Uve.  In  con- 
sideration of  the  land.  The  plaintiffs  ob- 
jected to  the  evidence  as  being  a  ttansactlcm 
with  a  decedent  and  inc'ompetent  under  artl- 
de  3690,  R.  S.  The  court  overruled  the  ob- 
jection, and  the  witness  testified  at  length 
concerning  a  purported  parol  agreement  with 
Gmeline  Tamer  about  the  acauisitlon  of  the 
land,  which  is  fully  shown  in  the  bill  <st  ex- 
ception. The  court  qoalifies  the  bill  as  fol- 
lows: 

"The  evidence  showed  that  Adeline  was  a 
slave,  and  daring  her  bondage  Emeline  Stewart 
▼as  bom,  and  some  of  the  others  Who  are  par- 
ties to  tnifl  suit.  Emeline  Stewart  died  prior 
to  the  death  at  her  mother.  Adeline  Turner  in- 
herited the  whole  estate  of  her  illegitimate 
daDghter  Ehneline  Stewart,  and,  if  the  other 
parties  to  this  suit  had  anv  interest  in  the  land 
by  inheritance,  it  was  as  heirs  of  Adeline  Tur- 
ner, and  not  of  Gmeline  Stewart,  and  the  trade 
between  Alex  Craddock  and  Emeline  Stewart 
was  not  within  the  inhibition  of  the  statute." 

[1-3]  It  would  appear  plainly  stated  that 
the  court  deemed  the  evidence  admissible  up- 
00  the  ground  that  illegitimate  sisters  and 
brothers  may  not  legally  inherit  from  each 
other.  The  evidence  is  clearly  inadmissible 
uider  the  terms  of  the  statute,  and  it  is  be- 
lieved the  court  erred  In  admitting  It.  Arti- 
cle 3690,  Vernon's  Sayles'  Stat.;  James  v. 
James,  81  Tet.  378,  18  S.  W.  1087.  Upon  ttie 
death  of  Ein^ine  Stewart  the  title  wodld 
descend  <xie  portion  to  the  mother,  and  the 
other  portion  to  the  sisters  and  brother  or 
their  descendants.  Artide  2461,  Vernon's 
Sayles'  Stat.  And  bastard  ebildren  of  the 
same  mother  may  Inherft  from  ea^  otheh 
Article  2478,  Vernon's  Sayles'  Stat. ;  Berry  v. 
Powell,  4T  Tex.  CBv.  App.  599,  lOB  S.  W.  848; 
Berry  r.  TuHls,  lOB  S.  W.  S48.  Theref<»« 
Addlne  Tamer,  the  mother,  could  not  have  !&• 
herlted  the  whole  of  the  land  at  the  death  of 
Bneline  Stewart.  As  the  cross-actl«n  was 
(Hily  sostainaUe  wp€m  this  evideitce,  And  as 
tlte  Judgment  was  entered  on  the  ei'oes-action, 
the  error,  it  Is  conduded,  was  prejodldal 
and  groond  for  reversal. 

Judgment  reversed,  and  cause  remanded 
for  another  trial. 


FiBarr  tbxas  state  ins.  oo.  r.  vmJL. 

(No.  1666.) 

{C5onrt  of  Civil  Appeals  of  Texas:    TeXarkana. 

Feb.  28,  1916.    Rsbeafiag  Dsnied 

&UKeh  »,  1916.) 

L  InsinuircB  ^sctSIR—Lxfic  lNanKAifox>-I>B- 
iSKKBD  Bisk — Statptb. 

Under  Rev.  Civ.  5t  art  4T42,  subd.  3,  de- 
claring that  no  policy  of  life  insurance  shall  be 
issned  providing  for  any  mode  of  tsttlemeot  at 
■stnritr  «t  less  Tains  .turn  the  avounts  insured 
on  the  face  of  the  policy,  plus  dividendst  and 
less  any  indebtedness  oti  the  policy,  etc.,  a  stlp- 
alation  in  a  poHcT,  that  if  msund  sbottld  die 


from  heart  disease  witUn  on*  year  from  its 
date  the  insurer's  liability  woidd  be  limited  to 
one-fourth  of  the  principal  sum  named,  was  un- 
enforceable and  presented  no  defense  to  a  claim 
for  the  fun  amount  of  the  polley. 

[Ed.  Note.— For  other  cases,  see  InSnrance, 
Cent  Dig.  {{  1300-1802;    Dec  Dig.  <S=>5153 

2.  Affkai.  aitd  Ebbob  9aBl064(2)— HabiOiBSs 

Ebbob— Statutory  Defense. 

In  an  action  on  a  policy  of  life  instlrance, 
a  charge,  assuming  that  there  was  no  evidence 
that  the  deceased  had  died  from  heart  disease 
under  oonditiona  making  a  proyisiCHi  of  the  pol- 
icy for  the  payment  of  only  a  quarter  of  the 
principal  sum  applicable,  was  harmless,  where 
the  testimony  was  not  sufficient  to  sni^Dort  a 
finding  upon  the  issue  in  the  insurer's  favor. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4221.  4m ;  Dec.  Dig.  <3=> 
1064(i).] 

Appeal  from  Harrison  Ooouty  Ooort;  Oeo. 
U  Hufman,  Judge. 

Action  by  Sam  Bell  against  First  Texas 
State  Imranmoe  Company.  Judgment  for 
plaintifl,  and  defendant  appeals.    Affiroted. 

Bibb  &  Bibb,  of  Marshall,  tot  appellant 
Cary  M.  Abney  and  M.  M.  O'Banlon,  both  of 
Marshall,  for  appellee. 

HODGES,  J.  This  appeal  Is  from  a  Judg- 
ment in  favor  of  the  api)ellee  for  the  sum  of 
$187.50,  the  balance  due  upon  a  policy  of 
life  insurance.  It  appears  from  the  evidence 
that  the  appellant  had  issued  a  policy  of  in- 
surance upon  the  life  of  Ella  Bell  for' $250, 
in  wUcb  the  appellee  was  named  aa  the  ben- 
eficiary. There  was  a  stipulation,  however, 
ooatAlnlng,  in  substance,  the  fbllowing  pro- 
vision :  Tliat  if  the  insured  should  die  from 
cancer,  pulmonary  disease,  or  any  disease  of 
tile  heart,  and  certain  other  diseases,  or  that 
any  such  disease  contributed  to  cause  the 
death  of  the  Insured  within  one  year  froin 
the  date  of  Uie  policy,  the  liability  of  the 
company  was  to  be  limited  to  one-fourth  of 
the  principal  sum  named.  It  was  alleged  by 
the  appellant  in  its  defense  that  EUa  BeU, 
the  Insured,  died  within  one  year  from  the 
date  of  the  policy  of  a  disease  of  the  heart, 
and  therefore  the  appelle<e  ^as  not  entitled 
to  receive  more  than  $62.50,  one-fourth  of 
the  face  of  the  policy.  The  only  defense 
presented  on  this  appeal  is  a  settlement  with 
the  appellee  under  the  terms  of  the  provision 
above  referred  to.  It  appears  that  he  had 
accepted  $62.S0  at  one  time  ih  foil  settle- 
ment of  his  claim  against  the  company.  It 
was  alleged  by  him  in  his  petition  that  this 
settlement  was  brought  about  through  igno- 
rance on  his  part,  and  fraud  on  the  part  of 
ttie  oomipany;  that  the  prevision  of  the  pol- 
ity which  authorized  it  was  void  because  in 
contravention  of  a  statute  of  this  state.  The 
anfflctency  of  the  evidence  to  sustain  these 
averments  of  fraud  in  procuring  the  settle- 
Bient  is  not  questioned  on  this  appeal. 

[1,2]  "Ale  first  error  assigned  complains 
of  a  portion  of  the  court's  charge,  which  in 
effect  assumed  that  there  was  no  evidence 
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tending  to  show  that  the  deceased  had  died 
of  a  disease  of  the  heart  under  conditions 
which  made  the  clause  of  the  policy  above 
referred  to  applicable.  The  third  subdlTl- 
ston  of  article  4742  of  the  Bevised  CItII 
Statutes  condemns  stipulations  of  that  char- 
acter. That  article  was  fully  discussed 
and  applied  by  Associate  Justice  Lana  In 
First  State  Ins.  Co.  v.  Smalley,  185  S.  W. 
— ,  not  yet  officially  reported.  It  la  there 
held  that  sndi  provisions  are  not  anforce- 
able  and  present  no  defense  to  a  claim 
for  the  full  amount  of  the  policy.  We  deem 
further  discussion  of  that  subject  unneces- 
sary. But  the  state  of  the  evidence  in  this 
case  Is  such  that,  even  in  the  absence  of 
such  a  statute,  the  diarge  was  harmless,  be- 
cause the  testimony  was  not  sufficient  to  sap- 
port  a  finding  upon  that  issue  In  appellant's 
favor. 

The  secmd  assignment  of  error  complains 
of  that  portion  of  the  court's  charge  which 
permitted  a  recovery  of  attorney's  fees  and 
12  per  cent  damages.  It  Is  contended  that 
the  evidence  was  insufficient  to  authorize  the 
submission  of  that  issue  to  the  Jury.  We 
have  examined  the  evidence,  and  agree  with 
the  trial  Judge  that  the  issue,  was  raised  by 
the  evidence. 

The  Judgment  Is,  accordingly,  affirmed. 


BIBST  TEXAS  STATE  INS.  CO.  v.  PIPE. 

(No.  1563.) 

(Court  of  Civil  Appeals  of  T^as.    Texarkaaa. 

Jan.  IS,  1916.) 

Costs  «=»260<S)— Appbait-Delat— Dahaoks. 
Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  1629,  and  Court  of  Appeals  rule  43  (142  S. 
W.  ziv),  plaintiff  in  error  not  appearing  by  brief, 
and  defendant  in  error  filing  a  brief  and  sug- 
gesting an  appeal  for  delay,  and  an  examination 
of  the  record  sufficiently  ghowing  it  to  be  a  case 
of  delay,  judgment  will  be  affirmed,  with  10  per 
cent,  damages  on  the  amount  in  dispute. 

[Ed.  Note.— -BVr  other  cases,  see  Costs,  Cent 
Dig.  {  985 ;   Dec.  Dig.  «s>260(3).] 

Appeal  from  Fannin  County  Court;  S.  F. 
Leslie,  Judge. 

Action  by  John  Pipe  against  the  B^rst 
Texas  State  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Reasonover  &  Beasonover,  of  Denison,  for 
plaintiff  in  error.  J.  W.  Gross,  of  Bonham, 
and  D.  H.  Cabeen,  of  Honey  Qrove,  for  de- 
fendant in  error. 

LEVY,  J.  The  suit  la  upon  a  life  Inaiirance 
policy,  and  Judgment  was  entered  in  favor 
of  defendant  in  error  for  the  amount  of  the 
policy,  interest,  damages,  and  attorney's  fees. 
Plaintiff  In  error  does  not  appear  by  any 
brief,  and  defendant  in  error  files  a  brief 
and  suggests  an  appeal  for  delay.  An  exam- 
ination of  the  record  sufficiently  shows  that 
it  is  a  case  of  delay.    The  Judgment  Is  af- 


firmed, and  with  10  per  cent  danrnges  on  the 
amount  In  dispute  Bole  43  (142  S.  W.  xiv); 
article  1629,  Vernon's  Saylea'  Stat 


BIBBLB  T.  ROBEBTS.     (No.  5516.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Feb.  23,  1916.) 

Appeal  and  Ebbob  e=9l221— DisPosmoN  or 

CAUBIi-'BBMDinoN    OF  JCDOMKNT— COBKEC- 
TIOW. 

Under  Bev.  St  1911,  art  1626,  providing 
that,  when  a  judgment  shall  be  reversed,  tlie 
Court  of  Civil  Appeals  shall  render  such  judg- 
ment as  the  lower  court  should  have  rendered, 
where  the  Court  of  Civil  Appeals,  in  reversing 
a  judgment  of  the  county  court,  reversing  a 
judgment  of  a  Justice  of  the  peace  for  plnintiS, 
renders  judgment  for  plaintiff,  but  not  against 
the  sureties  on  the  bond  on  appeal  from  the  jus- 
tice of  the  peace,  such  judgment  will  be  reform- 
ed on  motion,  so  that  plamtift  may  have  judg- 
ment against  defendant  and  his  sureties  on  the 
appeal  bond  for  his  debt  and  costs  of  both  jus- 
tice and  county  courts,  as  well  as  against  de- 
fendant for  the  debt  and  all  costs. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4722 ;    Dec  Dig.  i8=»1221.] 

Appeal  from  Brown  County  Court;  Frank 
H.  Sweet,  Judge. 

Action  by  A.  D.  Blbble  against  J.  B.  Bob- 
erts.  From  a  Judgment  of  the  county  court, 
reversing  a  Judgment  of  a  Justice  of  the 
peace  for  plaintiff,  he  appeals.  Heard  on  mo- 
tion to  reform  and  correct  Judgment  Mo- 
tion granted. 

Miller  &  Low,  of  Brownwood,  for  the  mo- 
tion.    Mark  McGee  and  Scott  ft  Foster,  all  j 
of  Brownwood,  opposed. 

i 

BICE,  J.  This  suit  was  brought  by  appei-  ' 
lant  against  appellee  In  the  Justice  court  to  i 
recover  Judgment  on  two  notes  executed  by  : 
appellee  to  him,  A  trial  In  said  court  re- 
sulted in  favor  of  appellant,  from  which 
Judgment  appellee  prosecuted  his  appeal  to 
the  county  court,  executing  an  appeal  bond, 
with  P.  C.  Kriscbke  and  B.  B.  Shanks  as 
sureties,  conditioned  as  required  by  law.  On 
trial  in  the  county  court  Judgment  was  ren- 
dered in  favor  of  appellee,  from  which  ap- 
pellant, in  due  time,  prosecuted  his  appeal 
to  this  court  where,  on  November  24,  1915, 
said  Judgment  of  the  county  court  was  re- 
versed and  rendered  for  appellant  but  Judg- 
ment was  not  rendered  against  said  sureties 
on  the  appeal  bond  from  the  Justice  to  the 
county  court  (see  Blbble  v.  Boberto,  ISO  S. 
W.  620),  and  appellant  has  since  said  time 
filed  a  motion  In  this  court,  asking  that  said 
Judgment  be  so  reformed  and  corrected  that 
he  have  and  recover  the  amount  of  his  debt 
and  the  costs  of  the  lower  courts  against 
said  sureties,  as  well  as  against  appellee,  al- 
leging that  the  former  are  lljable  upon  the 
appeal  bond. 

We  have  concluded  that  appellant  is  en- 
titled to  the  relief  prqyed  for  in  said  mo- 
tion,  because  article   1626  of   the   Revised 
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Statutes  of  1911  proTld«  that,  when  the 
Jadgment  or  decree  of  the  court  below  shall 
be  reversed,  this  court  shall  proceed  .to  ren- 
der such  judgment  or  decree  as  said  lower 
court  should  have  rendered,  etc.  As  deter- 
mined by  us,  the  lower  court  should  have 
rendered  Judgment  In  favor  of  appellant,  in- 
iDstead  of  appellee,  and  If  this  had  been  done, 
under  the  law  appellant  would  have  been  en- 
titled to  Judgment  against  appellee  and  the 
soretles  on  said  appeal  bond  for  not  only  the 
amount  of  said  Judgment,  but  f<Mr  costs  of 
both  the  county  and  Justice  court  as  well. 
This  being  true,  It  follows  that  appellant  la 
entitled,  upon  reversal  In  this  court,  to  such 
Judgment  as  the  county  court  should  have 
rendered  in  his  b^alf.  Said  motion  is  there- 
fore granted,  and  the  Judgment  heretofore 
rendered  is  so  reformed  that  appellant  have 
jDdgment  against  appellee  and  his  said  sure- 
ties aa  said  appeal  bond  for  the  amount  of 
hla  debt  and  costs  of  both  the  Justice  and 
the  county  courts,  as  well  as  against  appel- 
lee for  said  debt  and  all  costs. 
Motion  granted. 


BAIN  T.  POLASEK.     CNo.  6623.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feh.  23. 19ie.) 

1.  Saubs  «a>l70— Tna  or  Deutkbt— Bs- 

BEITCC  or  C0NTBA.OT. 

Where  plaintiff  agreed  to  sell  cotton  for  de- 
livery on  or  about  a  certain  date,  and  defendant 
accepted  a  portion  delivered  at  a  subsequent 
date,  the  time  of  delivery  was  not  of  the  essence 
of  the  contract,  and  &ilaie  to  deliver  on  the 
exact  date  stipnlated  did  not  defeat  plaintlS's 
right  to  recover  for  the  defendant's  refusal  to 
accept  the  remainder  of  the  cotton. 

[Ed.  Note.— For  other  cases,  see  Bales,  Cent 
Dig.  f  424;   Dec.  Dig.  <8=»170.] 

2.  New  TktaIt  4=»99  —  Nbwi.t  Discovkkkd 
TEfrrxKoiiT — Craxaoteb  or  TKanuosr. 

New  trial  cannot  be  had  on  the  gronnd  of 
newly  diftcovered  testimony,  where  the  testi- 
mony relied  upon  is  Immaterial  and  the  same 
tHttB  bad  already  been  testified  to,  but  it  mnst 
appear  that  the  evidence  would,  on  another 
trial,  produce  a  different  result. 

[Ed.  Note.-r-For  other  cases,  see  New  Trial, 
Cent  Dig.  H  201,  207;   Dec.  Dig.  «=>99.1 

^  Dakages  «=9l8tf— Bvidehok— SurnciENCY. 
Where  the  plaintiff,  who  sold  cotton  to  de- 
fendant who  refosed  to  accept  all  of  it  testified 
that  be  lost  a  certain  sum  on  account  of  the 
defendnnt'a  refusal  to  perform,  and  the  defend- 
ant failed  to  bring  out  on  cross-examination 
the  bans  on  which  such  sum  was  figured,  the 
plaintiff's  testimony  was  a  sufficient  baaia  for 
a  jadrment  for  the  amount  testified  to,  especial- 
ly where  a  simple  computotinn  would  rev^  the 
amonnt  of  loss  to  be  as  testified. 

(Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  285.  '512; "Dec.  Dig.  <8=»189.]  • 

Appeal  from  Karnes  Ooonlsr  Court;  T.  B. 
Smiley,  Judge. 

Action  by  R.  J.  Polasek  against  J.  L.  Bain. 
Jndgmait  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 


jTohn  W.  Ihames,  of  Keaedy,  tor  appdhut 
C.  L.  Bell,  of  E:arnes  City,  and  Lipscamb  St 
Liipscomb,  of  San  Antonio,  for  appellee. 

FLT,  O.  J.  This  is  a  suit  by  appellee  to 
recovw  the  sum  of  $144.10,  damages  accruing 
from  the  breach  of  a  contract  entered  into 
with  appellant  in  which  the  latter  agreed 
to  buy  25  bales  of  cotton  from  appellee,  but 
refused  to  pay  for  13  of  the  bales.  There 
was  a  trial  by  Jury,  resulting  in  a  verdict  and 
Judgment  for  appellee  for  the  amount  sued 
for. 

The  facts  indicate  that  appellee  agreed  to 
sell  25  bales  of  cotton  of  certain  grades  at 
Kenedy,  Tex.,  on  or  about  August  20,  1914 ; 
that  appellee  delivered  tlie  cott<m  at  or  about 
the  time  agreed  upon,  but  aweUant  reused 
to  pay  for  13  bales,  entailing  a  loss  on  ap- 
I)ellee  In  the  sum  found  by  the  Jnry. 

[1]  The  first  assignment  of  error  is  over- 
ruled. Hm  special  charge,  whose  rajectiott 
is  complained  of  in  the  assignment  made  the 
whole  case  turn  on  whether  appellee  failed 
to  deliver  the  cotton  on  August  iSth,  and 
whether  amiellant  hAd  notice  of  when  the 
oottoQ  was  delivered  at  Kenedy.  Time  was 
not  of  the  essence  of  the  contract  which  is 
clearly  evidenced  by  the  fact  that  appellant 
paid  for  12  bales  of  the  cotton,  and  only  ob- 
jected to  paying  for  the  remainder  because 
not  up  to  the  grade  for  which  he  had  c<m- 
tracted.  The  12  bales  were  paid  for  on  or 
about  August  22d. 

[2]  The  motion  for  new  trial  was  proper- 
ly overruled.  The  newly  discovered  testi- 
mony was  utterly  immaterial,  and  the  same 
facts  substantially  were  sworn  to  by  ai^iel- 
lant  It  did  not  matter  to  whom  the  cotton 
was  shipped,  appellant  got  12  bales  of  it,  and 
could  have  had  the  other  IS  bales  If  he  had 
paid  for  it  as  he  agreed.  The  only  complaint 
was  as  to  the  grade  of  the  cotton,  and  the 
newly  discovered  testimony  cast  no  light  on 
that  subject  In  order  to  obtain  a  new  trial 
on  the  ground  of  newly  discovered  testimony, 
it  must  appear  that  the  evidence  would,  on 
another  trial,  produce  a  different  result.  It 
is  utterly  Improbable  "that  the  testimony 
sought  In  this  case  would  have  any  effect 
whatever  on  the  result  of  another  trial.  The 
secdnd  assignment  of  error  is  overruled. 

[S]  The  third  assignment  of  error  is  over- 
ruled. Appellee  swore,  and  his  testimony 
was  not  denied  or  questioned,  that  he  lost 
$144.10  by  the  failure  of  appellant  to  take 
his  cotton.  If  appellant  desired  to  know  how 
he  arrived  at  that  result  he  could  have 
brought  it  out  on  the  cros»«xamlnation,  and 
he  failed  to  do  it  That  evldajce  formed  a 
sufficient,  basis  for  the  Jadgment  However, 
It  Is  entirely  practicable  to  ascertain  from  ap- 
pellee's evidence  that  appellant  had  agreed 
to  pay  him  9%  cents  a  jxmnd  for  the  cotton, 
and  that  all  be  got  for  it  was  7^  cents  a 
pound,  or  a  loss  of  2V6  cents  a  pound,  and 
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tf  t&e  9144.10  be  Ofvlded  by  the  2^  cests,  tiie 
result  Is  6,781  pooBds  of  cotton,  the  wdght 
alleged  In  the  petition.  There  is  tbM^ore  no 
merit  In  the  contention  that,  the  weight  of  the 
cotton  not  being  proved,  there  was  no  basis 
for  the  Judgment 
The  Judgment  is  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  HOWEIilJ. 
(No.  1547.) 

<Oourt  of  Oi-vil  Appeals  of  Texas.    Tezarkana. 

Jan.  15,  -1916.     Rehearing  Denied 

Feb.  3.  1916.) 

1.  Mastkb  AMD  SEBVAifT  «9>33(K8)— MAScm's 

LlABILItY    TO    THIBD    PKBaONB— EVIDENCE — 

Nequqenoe     of     Skbvakt  —   Pboximats 

Cause. 

In  an  actioa  for  damages  to  a  borae  which 
became  frigl^ened  9t  the  actions  oi  section' 
hands  on  defendant's  railway  and  ran  into  a 
fence,  evidence  held  to  sustain  findings  by  the 
JUT7  tbat  the  acts  of  the  hands  were  negligent, 
«nd  that  such  acts  were  the  proximate  cause  of 
the  injury. 

,[Ed.  Mote.— For  other  cases,  sae  faster  and 
Servant,  Cent.  Dig.  {  1272 ;  Dec.  Dig.  «=> 
830{3).J 

2.  Masteb  a'sb  Sbbvant  <gi3302(2)— Masteb'b 
Liability  to  Thibd   Pbbsonb  —  Aots  of 

SGBVANTB    BBXONV.BlCFLOYItBNT, 

A  railway  company  is  not  liable  for  inju- 
ries to  a  horse  which  was  frightened  by  section 
hands  shouting,  laughing,  and  waving  their 
hands  at  it,  even  though  at  the  time  they  were 
engaged  in  their  duties,  since  such  acts  had  no 
connection  witb  their  employment. 

[Ed.  Note.— For  other  cases,  see  Mast'er  and 
Servant,  Cent  Dig.  f§  1218,  1219;  Dec.  Dig. 
<S»808(2).] 

3.  Masteb  and  Sebvaht  «a3302<2)— Masteb's 
LiABa,n!T  TO  Thibo  Pebsons— Pboxiuatx 
CACaE. 

Where  a  horse  which  was  being  driven 
along  a  lane  adjoining  a  railroad  right  of  way 
with  other  animials  and  which  stopped  when 
pbont  to  pass  a  section  gang  at  work  ou  the  track 
and  became  frightened  when  the  section  hands 
began  shouting,  laughing,  and  waving  their 
hands,  jumped  over  a  fence,  and  sustained  fatal 
injuries,  and  there  was  no  evidence  that  the 
work  ot  the  section  hands  was  being  done  in  a 
negligent  or  improper  manner,  the  fright  of  the 
horse  must  be  attributed  to  the  other  acts  of  the 
hands  for  which  the  railway  company  was  not 
liable. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  1218,  1219;    Dec.  Dig. 

Appeal  from  Fannin  County  Court;  S.  F. 
Leslie,  Judge. 

Action  by  L.  JS.  Howell  against  the  Texas 
&  Padflc  Railway  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Re- 
versed, and  Judgment  rendered  for  defend- 
ants. 

Thos.  P.  Steger,  of  Bonham,  and  Oea 
Thompson,  of  Dallas,  for  appellant  Cun- 
ningham &  McMaboD,  of  BoDham,  for  appel- 
lee. 

HODGES,  J.  This  appeal  is  from  a  Judg- 
ment in  favor  of  the  appellee  for  $199,  the 
value  of  a  bone  killed  near  the  appellaat's 


right  at  way.  It  la  dataaed  tbat  tbe  animal, 
while  traveling  along  a  kme  parallel  with  and 
near  tiie  appeUant's  road,  was  frtghteaed  by 
a  group  of  section  hands  at  work  npcm  the 
track  and  caused  to  run  against  a  wire  fence, 
sustaining  fatal  injuries. 

[1]  The  only  testimony  Introduced  on  the 
trial  as  to  how  the  injury  occurred  was  that 
of  tbe  plaintiff.  He  stated  that  be  was  on 
foot  driving  his  horse  and  three  mules  from 
a  pasture  to  his  residence ;  that  the  lane  he 
was  traveling  was  about  15  yards  from  the 
railway  track,  and  at  the  time  the  injury  oc- 
curred be  was  about  50  yards  in  tbe  rear  of 
the  animals.    He  said: 

"At  tbe  time  of  the  injury  to  my  horse  he  was 
a  little  just  south  of  the  raihray^s  fence,  which 
runs  along  the  south  line  of  its  right  of  way. 
•  •  •  I  had  been  to  the  pasture  after  my 
stodk,  and  was  driving  this  horse  and  three 
mules  from  tbe  pasture  to  my  house,  traveling 
this  lane  and  going  west  *  •  •  There  was 
a  bunch  of  Mexicans  at  work  on  the  track  of 
the  railway  at  the  time  of  the  injury,  and  just 
as  the  stock  got  opposite  these  Mexicans  and 
south  of  them  they  had  the  track  raised  about 
a  foot  and  were  working  on  it  putting  sand  and 
gravel  under  the  track,  using  spades,  shovels, 
and  crowbars  in  doing  the  work.  When  tbe 
stock  got  up  even  with  the  Mexicans,  they  kind 
of  stopped,  and  the  Mexicans  commenced  to 
pound  the  rails  and  to  chouse  the  gravel  witb 
the  shovels,  and  some  of  tbem  pulled  off  their 
bats -and  hollered,  and.  tbe  mules  rushed  by,  and 
the  horse  jumped  over  the  fence.  The  Mexicans 
choused  the  gravel  with  the  shovels  and  made 
lots  ef  noiae.  That  is  the  way  they  did  their 
work.  Yes ;  they  saw  the  stock  scared.  Tes ; 
they  kept  chousing  that  gravel  down.  The  Mex- 
icans hollered  and  nickered  like  a  horse,  and  the 
horse  jumped  over  the  fence.  The  Mexicans 
were  looking  at  the  horse  at  that  time,  and 
after  tbe  horse  went  into  tbe  fence  the  Mexicans 
nickered  like  a  horse.  When  the  horse  and 
mules  stopped  the  Mexicans  kept  on  making  the 
noise  worse.  After  the  horse  went  into  the 
fence  tbe  Mexicans  did  not  say  a  .word,  but 
laughed." 

The  toetim'oay  further  shows  that  the 
horse,  in  attempting  to  Jump  over  tbe  fence, 
sustained  injuries  which  later  proved  fatal 
At  the  conclusion  ot  the  evidence  counsel  for 
appellant  requested  a  peremptory  instruction 
for  the  defendant,  which  was  refused,  and 
the  case  was  submitted  on  special  issues. 

The  questions  propounded  to  the  Jury  were 
as  follows: 

"(1)  Were  the  defendant's  employ^  gnOty  of 
negligence  in  causing  injury  to  die  plnintifrs 
animal? 

"(2)  If  yon  answer  the  foregoing  question  in 
the  affirmative,  then  I  ask  you  If  such  negli- 
gence, if  any,  was  the  proximate  cause  of  the 
injury?" 

Both  of  tbese  queartrions  were  answered  in 
the  afflrmatlTe.  Tbe  tbird  question  was  for 
the  purpose  of  ascertaining  tbe  value  of  the 
animal. 

[2]  Under  the  evidence  tbe  Jury  could  not 
have  given  dUSBrant  answers  to  the  first  two 
questions.  That  the  conduct  of  tbe  M<^ytcans 
on  that  oocasion  was  tlie  sele  proximate  cause 
ot  ta*  Injury  la  conelustvely  shown.  But 
that  fact  alone  does  not  furnish  tbe  tnie  test 
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of  liability  on  tlM  ptrt  of  tbe  railway  oom- 
pany.  Tlie  master  la  net  to  be  held  responal- 
Ue  for  all  the  vrnmgful  acts  of  Que  aerrant, 
eT«i  thoQKh  performed  at  tli*  time  the  serv- 
ant Is  engaged  In  the  master't  service.  The 
master  Is  liable  only  Cor  those  acts  whidi  are 
doDe  at  his  direction  or  tn  tartheianoe  of  the 
bosiiiess  for  vhlcb  the  serratit  Is  employed. 
If  while  engaged  tn  the  performance  of  his 
duties  the  servant,  of  his  own  voUtkA,  does 
come  act  wb<dly  dlsconnectad  with  the  mas- 
ter's service,  from  which  an  injury  results, 
be  alone  Is  responsible  for  the  consequences. 
The  Mexicans  who  caused  this  Injary  were 
presamaUy  section  hands  engaged  upon  the 
railway  right  of  way  in  repairing  the  track, 
■nielr  conduct  In  yelling,  langfhlng,  aad  wav- 
ing thdr  hats  had  no  connection  whatever 
with  the  service  which  they  were  engaged  to 
lierform.  If  those  acts  were  the  sole  proxi- 
mate cause  of  the  injury  to  this  animal,  the 
Mexicans  alone  are  liable.  The  railroad 
company  can  be  hdd  responsible  only  upon 
satisfactory  proof  that  the  manner  In  whl«* 
the  Mexicans  were  performing  their  work 
was,  under  the  circumstances,  negligent 

[3]  The  important  Inquiry  then  Is:  What 
conduct  on  the  part  of  the  Mexicans  caused 
the  animal  to  rush  against  the  Wire  fence 
and  sustain  the  Injuries?  Was  It  thrfr  noisy 
laughter,  loud  talking,  and  waving  of  hats, 
or  was  It  their  manner  of  repairing  the 
tnek.?  We  might  further  inquire  wlilch  of 
tliese  different  acts  was  most  likely  to  cause 
the  animal  to  take  fright?  To  this  we  think 
there  can  reasonably  be  bnt  one  answer: 
That  it  was  the  Iwlsterous,  voluntary  mlscon- 
doct  on  the  part  of  the  Kexioans.  But,  con- 
ceding that  It  were  otiierwlse,  liability  on  the 
part  of  the  railroad  company  arises  only  up- 
on a  showing  that  the  section  men  were  guilty 
of  negligence  In  continulog  to  do  their  work, 
or  in  the  manner  In  whl<^  they  continued 
their  woric,  after  discovering  the  presence  of 
the  animals  and  that  they  were  frightened. 
The  m«i  were  upon  the  premises  of  the  rail- 
road company  and  were  engaged  In  a  lawful 
and  necessary  employment.  There  Is  no  evi- 
dence that  this  was  being  carried  on  In  an 
nsoBiial  maiiver,  or  that  anything  was  being 
done  that  was  not  necessary  under  the  dr- 
enmstances,  or  that  this  particular  clsat  of 
work  was  calculated  to  frighten  animals  pass- 
ing alcag  the  lane  at  tbat  dlstanoe.  There 
was  no  duty  resting  upon  these  employes  to 
cease  their  work,  unless  the  animals  showed 
fright  to  tbat  extent  which  would  Indicate 
to  a  prudent  per8<m  tbat  they  were  liable  to 
injure  themselves.  The  mere  fact  that  the 
animals  stopped  or  slackened  their  speed 
when  opposite  the  section  men  was  not  alone 
roffldent  to  pat  the  latter  upon  notice  that 
ooe  or  more  of  them  might  ruflb  into  the  wire 
fence  instead  of  going  down  an  uaobstmcted 
lane  as  two  of  tkem  did.  The  eondact  of  the 
horse  clearly  Indicated  that  he  was  soddeoly 


made  frantic,  ana  tlds  ixnli  be  attrlhated  to 
nothing  but  the  bobrterous  oonduct  of  the 
Mexicans  ontslde  at  ttie  bci^te  of  thdr  em- 
ployment 

The  Jodgmoit  of  th»  ooimty  court  wlU 
therefore  be  reversed,  and  Judgment  here 
rendered  In  favor  of  the  aH>ellant 


EOOKDAIiB  MEEOANTIMl  CO.  v.  BEOWN 

SHOB  GO.    (No.  6598.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

March  1,  19ia) 

1.  Affbal  ahd  Bbrob  «s»282— Fbesbntation 
OT  Questions  in  Tbial  Coubt— Motion  fob 
Nbw  Trial— Necessitt. 

Where  a  case  is  tried  before  the  cofirt  with- 
out a  jury,  a  motion  for  aew  trial  is  not  a  pre- 
requisite to  the  perfection  of  an  appeaL 

[Bd.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent  Dig.  8{  1662-1665;  Dec  Dig.  «=» 
282.] 

2.  Account,  Actiok  oh  «=»10— "Open  Ao- 
ooom' '— BxQuieiTBs. 

An  account  sued  on,  embradng  nnmeroos 
articles  of  merchandise  purchased  on  a  sin^^e 
date,  properly  itemized,  which  has  not  become 
an  account  stated,  is  an  "open  account,"  proof 
Of  which  by  ex  parte  affidavit  is  permitted  by 
Rev.  St  19U,  art  371^ 

l£d.  Kote. — For  other  oaaes,  see  Account^  Ae- 
tlon  on.  Cent  Dig.  t  31 ;  Dec.  Dig.  <d=>10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Oi>en  Account! 

8.   COKPOBATIONS    ®=»505— ACTIONS— PaKTIEB. 

A  private  corporation  has  the  right  to  main- 
tain an  action  in  its  own  name. 

r£d.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  il  1953-1967,  1875:  Deo.  Dig.  «=> 
606.] 

4.  COBPORAXIONS  ^=>514(1)— ACTIONB— PutAD- 

iiro. 

The  petition,  in  an  action  by  a  private  cor- 
poration, need  not  state  the  name  of  any  officer 
of  the  corporation. 

[£!d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  $8  2062-2070 ;  Dec.  Dig.  «=>514(1)  J 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  the  Brown  Shoe  Company  against 
the  Bockdale  Mercantile  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Bk.  A.  Camp,  of  Bockdale,  and  Wallace  & 
Moore,  of  Cameron,  for  appelant  M.  G. 
Cox,  of  Cameron,  for  appellee. 

BICB,  J.  AppeUea  brought  tbds  suit  to 
recovor  a  balance  for  merchandise  sold  by  It 
to  appellant,  as  evidenced  by  verified  item- 
ised account  attached  to  Its  petition,  and  on 
trial  before  the  court  without  a  Jury  recov- 
ered Judgment  for  tlie  full  amonnt  claimed, 
to  wit,  $345.46,  from  Whidi  Jtidgment  this 
appeal  is  prosecuted. 

[1]  Ihoi^  was  no  motion  filed  by  appellant 
for  a  new  trial  In  the  court  below,  for  which 
reason  appellee  insists  that  we  should  not 
t»nslder  any  of  the  assignments  of  error, 
since  they  do  not  conform  to  rules  24  and  25 
(142  8.  W.  xU),  aUio  citlag  in  support  of  this 
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coatentton  Irrlns  ▼.  T.  ft  P.  Ry.  Co.,  167  S. 
W.  752;  SalUway  v.  Grand  I.«dge,  A.  O.  U. 
W.,  IW  S.  W.  1041;  City  of  San  Antonio  v. 
Bodeman,  163  S.  W.  1043 ;  Taylor  v.  Bntler, 
168  S.  W.  1004.  The  contrary,  however,  has 
been  held  In  a  recent  opinl<m  by  Mr.  Chlet 
Justice  Phillips  In  Graver  v.  Greer,  179  S. 
W.  862,  holding  that  where  a  case  Is  tried 
before  the  court  without  a  jury,  a  motion  for 
new  trial  is  not  a  prerequisite  to  the  perfec- 
tion of  an  appeal.  -  See  that  case  for  a  full 
and  elaborate  discussion  of  the  question. 

[2]  The  principal  contention  involved  in 
this  appeal  Is  whether  or  not  the  account 
sued  upon  and  offered  in  evidence  is  an  open 
account,  and  therefore  the  subject  of  proof 
by  ex  parte  aiBdavit  under  article  3712,  R.  S. 
1911.  See,  also,  same  article  3  Vernon's 
Sayles'  Rev.  Stats,  p.  2746.  The  account  sued 
on  embraced  numerous  articles  of  merchan- 
dise purchased  from  appellee  by  appellant 
under  date  of  May  20,  1914,  and  was  prop- 
erly itemized,  to  which  was  appended  the 
ex  parte  affidavit  of  the  secretary  of  appel- 
lee, conforming  In  every  respect  to  the  provi- 
sions of  said  article  3712.  We  think  this  is 
such'  an  open  account  as  is  the  subject  of 
verification  under  said  statute,  and  makes  a 
prima  fade  case,  upon  which  appellee  was 
entitled  to  recover.  See  McCamant  v.  Bat- 
sell,  59  Tex.  363 ;  Wroten  Grain  Go.  v.  Mine- 
Ola  Box  Co.,  95  S.  W.  744.  As  said  by  Mr. 
Justice  Stay  ton  In  the  first  case  cited: 

"As  used  in  the  statutes  of  this  state,  in 
act  referred  to,  we  believe  that  the  word  'ac- 
count' is  used  m  its  popular  sense,  rather  than 
in  a  technical  sense,  and  that  it  applies  to  trans- 
actions betweoi  persons  in  which,  by  a  sale  up- 
on the  one  side  and  purchase  upon  the  other,  the 
title  of  personal  property  passes  from  the  one  to 
the  other,  and  the  relation  of  debtor  and  cred- 
itor is  thereby  created  by  general  course  of 
dealing;  and  that  it  does  not  mean  one  or  more 
isolated  transactions  resting  upon  special  con- 
tract" 

The  account  sued  on  In  this  case  is  not  a 
stated  account,  as  evidently  was  that  in  the 
case  of  Wioten  Grain  Co.  v.  Mlneola  Box 
Co.,  supra.  It  is  true  that  it  was  but'  a  sin- 
gle purchase,  but  this  does  not  prevent  It 
from  constituting  an  open  account  The  ac- 
count in  question  shows  a  sale  of  the  goods 
by  appellee  to  appellant,  stating  the  price 
charged  therefor,  and  in  every  particular 
conforms  to  what  is  regarded  by  the  authori- 
ties as  an  open  account;  and  was  there- 
fore, when  pcoperly  verified,  as  in  the  instant 
case  prima  facie  evidence  upon  which  appel- 
lee Is  entitled  to  Judgment,  in  the  absence  of 
proof  impeaching  its  validity  or  showing  Its 
incorrectnesa  In  McCamant  v.  BatseU,  su- 
pra,  the  claim  sued  upon  was  held  not  to 
be  an  open  account  within  the  meaning  of 
article  3712,  and  therefore  could  not  be  es- 
tablished by  the  ex  parte  affidavit  of  the 
plaintiff.  Tbe  salt  in  that  case  was  brought 
to  recover  amounts  paid  by  plaintiff  for 
defendant  on  two  security  debts.  It  Is  true 
that  the  account  sued  upon  In  the  case  of 


Wroten  Grain  Co.  t.  Mlneola  Box  Co..  su- 
pra, would  ordinarily  have  come  within  the 
purview  of  this  article  but  for  the  fact  tliat 
the  plaintiff's  petition  contained  allegations 
showing  that  the  account  sued  upon  was  uo 
longer  an  c^ea.  account,  but  in  fact  a  stat- 
ed account  between  the  parties,  and  there- 
fore could  not  be  established  by  the  ex  parte 
affidavit  of  the  plaintiff,  and  the  court  so  held 
in  that  case. 

[I,  4]  The  original  petltton  omitted  to  give 
the  name  of  any  officer  of  the  plaintiff  corpo- 
ration, and  also  failed  to  state  the  domicile 
of  such  corporation.  A  special  exception,  ad- 
dressed to  the  petiticm  on  account  <rf  such  de- 
fect, was  overruled,  and  this  Is  made  the 
liasls  of  appellant's  first  assignment  of  error, 
insisting  by  its  proposition  thereunder  that 
the  petition  is  Insufltelent  in  tliis  respect  A 
private  corporation  has  the  right  to  maintain 
an  action  in  its  own  name.  See  Southern 
Pac.  Coi  V.  Bums,  23  S.  W.  288.  And  it  has 
been  directly  held  that  it  is  not  necessary  to 
state  the  name  of  any  officer  of  the  plaintifT 
coriwratlon.  Yates  v.  Royston  State  Bank, 
131  8.  W.  255i.  But,  admitting  the  exception 
as  to  omitting  plaintiff's  domicile  to  be  well 
taken,  and  it  was  necessary  to  so  state  the 
domicile  of  the  corporation,  this  was  In  fact 
done  by  the  trial  amendment  duly  filed  with 
permission  of  the  court,  making  the  petition 
in  every  respect  conform  to  the  exception  of 
appellant 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  it^  Judgment  is,  In  all  respects, 
affirmed. 

HILI,Sn>n  lAND  &  IRRIGATION  CO.   v. 

RUIZ.     (No.  661.) 
(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  10. 1916.) 
Watkbs  and  Water  CJoubsks  «=»254— Leasb 

OF  WATEB— COITSTETJCTION. 

Provision  of  a  lease  contract  that  the  les- 
sor shall  pay  the  Irrigation  coaipany  for  four  Ip- 
rig-atlons  does  not  require  it  to  furnish  the  wa- 
ter. 

_IT;d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  311 ;  Dec.  Dig.  «=» 
254.] 

Appeal  from  Ward  County  Goart;  Bortdi 
Carson,  Judge. 

Action  by  the  Hillside  Land  ft  Irrigation 
Company  against  J.  G.  Rata.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  rendered. 

B.  W.  Baker,  of  Barstow,  fbr  appellant 
W.  A.  Hudson,  of  Pecos,  for  appellee. 

HIGGINS,  J.  By  written  contract  dated 
January  3,  191S,  appellant  leased  to  Ruiz, 
for  the  year  1913,  80  acres  of  land.  Rula 
agreed  to  pay  a  rental  of  $3  per  acre.  This 
suit  was  filed  to  recover  such  rental.  In  bar 
of  the  actl(Hi  and  as  the  basis  of  his  cross- 
action,  defendant  set  np  this  provision  in 
the  contract,  namely: 
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"The  lessor  agrees  to  pay  the  Barstow  Irri- 
gation Oompanv  the  aunnal  water  rental  dae  to 
■aid  company  during  the  term  of  this  lease  (for 
cotton  and  cane  four  irrigationa  only)." 

And  la  hla  answer  pleaded; 

"This  defendant  says  that  said  inorisions 
mean,  and  were  mutually  understood  to  mean, 
that  plaintiff  was  to  furnish  water  for  the  n-ow- 
ing  of  crops  by  irrigation  to  the  extent  of  four 
iirigations  daring  the  life  of  said  contract,  and 
tiiat.  although  defendant  often  requested  plain- 
tiff and  said  Irrigation  company  to  furnish,  him 
wnter  for  irrigadon  of  his  crops,  said  plaintiff 
failed  and  refused  to  furnish  said  water  or  cause 
same  to  be  furnished,  and  defendant  waa  there- 
by preivented  from  making  any  crops  upon  said 
land,  and  said  land  was  rendered  worulesa  to 
tbis  defendant,  all  of  which  was  well  known  to 
plaintiff,  and  that  for  the  reasons  stated  the 
coosideratiaii  for  aaid  'contract  has  wholly 
failed,  and  that  this  defendant  is  not  liable  fi^ 
any  sam  of  m<Hiey  thereunder." 

In  his  croea-actlon  he  averred: 

"niat  said  proTision  meant,  and  was  nnder- 
6tood  by  the  parties  to  said  contract  to  mean, 
that  plaintiff  would  furnish  or  cause  said  irri- 
gation company  to  furnish  to  this  defendant  for 
IrrijRitions  for  his  cotton  and  cane  to  be  CTOwn 
upon  said  land  during  the  term  of  said  lease, 
liia  defendant  says  that,  if  he  is  mistaken  as 
to  the  meaning  of  said  provision,  then  he  says 
that  plaintiff  is  a  snhridlary  corporation  to  said 
Barstow  Irrigation  Company,  and  was  organ- 
ized by  the  stockholders  of  said  irrigation  com- 
pany for  the  sole  purpose  of  owninp;  and  holding 
lands  belonging  to  said  Barstow  Irrigation  Ck>m- 
pany,  and  that  the  lands  betdn  described  are 
part  of  such  lands,  and  that  plaintiff  and  said 
Barstow  Irrigation  Company  are  one  and  the 
samp  corporation  and  are  owned  and  control- 
led by  the  same  people  and  hare  now  and  at 
the  time  of  the  maaing  of  said  lease  contract  had 
one  and  the  same  agent  and  manager,  to  wit, 
one  John  'Wnson." 

From  a  Judgment  in  favor  of  Bulz,  this  aih 
peal  Is  prosecated. 

It  la  unnecessary  to  discuss  the  assign- 
ments in  detail.  It  is  sufficient  to  say  that 
the  contract  betweoi  the  parties  imposed  no 
obligation  apon  appellant  to  famlsb  water 
for  irrigation.  It  is  plain  and  unambiguous 
In  this  respect  Diere  Is  no  allegation  or 
proof  of  fraud,  accident,  or  mistake.  The 
Hill.'slde  Land  &  Irrigation  Company  and  the 
Barstow  Irrigation  Company  were  separate 
and  distinct  corporate  entitlea  The  cause 
will  be  reversed,  and  judgment  here  ren- 
dered that  appellant  recover  of  Ruiz  $240 
with  6  per  cent,  interest  from  January  1, 
1914,  and  that  Buiz  take  nothing  by  his 
cross-action.     • 

Reversed  and  rendered. 


FIRST  TEOCAS  STATE  INS.  00.  t.  HBRN- 
DON.     (No.  (a.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 
Feb.  10,  1916.) 

Insurance  €=»539(1)  —  Notice  ob  Pboof  of 
Loss— STATtrroRT  Pbovibions. 

Under  Hev.  St.  1911,  art.  5714,  providing 
that  no  stipulation  in  a  contract  requiring  no- 
tice of  any  claim  for  damages  as  a  condition 
precedent  to  the  right  to  sue  shall  be  valid  un- 
lesB  reasonable,  and  that  any  such  stipulation 


fixing  the  time  at  less  than  90  davs  shall  be 
void,  a  provision  in  a  policy  insuring  against 
sickness,  requiring  tliat  if  the  sicloMSS  contin- 
ued for  more  than  30  days  insured  or  his  repre- 
sentative should,  as  a  condition  precedent  to  a 
recovery  furnish  the  insurer  every  80  days  a  re- 
port in  writing  from  his  attending  physician  or 
surgeon,  stating  his  condition  and  tba  probable 
duration  of  Iiis  disability,  was  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §g  1328,  1330,  1332,  1387;  Dec.  Dig. 
<8=>5a0(l).] 

Appeal  from  Jasper  (bounty  Court;  C.  C. 
Brown,  Judge. 

Action  by  W.  H.  Herndon  against  the  First 
Texas  State  Insurance  Company.  Judgment 
for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Smith  &  Lanlar,  oi  Jaqper,  for  a{)peUant. 
O.  C.  Ingram,  of  Jasper,  and  ».  S.  Sanders, 
of  (Tenter,  for  appellee. 

CWNLBY,  O.  J.  The  appellea  brought  thU 
suit  In  the  Justice  court,  precinct  No.  3,  Jas- 
per county,  on  an  Insurance  policy  issued  by 
the  aivellant  in  favor  of  appellee  on  the  24th 
day  of  Decembet,  1912.  By  the  terms  of  said 
policy  the  appellant  insured  appellee,  among 
other  things,  against  sickness,  at  the  rate  of 
$50  per  ihonth,  for  a  period  not  exceeding 
six  consecutive  months,  during  whldi  Insur- 
ed was  necessarily  and  continuously  confined 
in  the  house  and  regularly  visited  by  a  le- 
gally qualified  physician,  and  wholly  disabled 
by  bodily  disease  or  Illness  from  performing 
any  and  every  duty  pertaining  to  his  busi- 
ness or  occupation.  The  appellant  makes  no 
question  about  the  Issuance  of  the  insurance 
policy  and  the  contract  arising  thereunder, 
but  defended  this  suit  upon  the  theory  that, 
although  the  appellee  was  sick,  as  be  claim- 
ed, and  would  otherwise  be  entitled  to  the 
benefits  of  the  policy,  yet  on  account  of  his 
failure  to  comply  with  the  terms  of  the  pol- 
icy under  paragraph  N,  In  which  It  was 
made  a  condition  precedent  to  recovery  there- 
under, If  the  Insxu-ed  was  disabled  for  more 
than  30  days— he  claiming  to  have  been  dis- 
abled for  60  days— that  he  should  furnish 
the  company,  every  30  days,  with  a  report 
in  writing  from  his  attending  physician,  ful- 
ly stating  his  condition  and  the  probable  du- 
ration of  his  disability,  and  that  therefore, 
by  reason  of  such  failure,  the  company  was 
not  liable  on  said  policy.  The  proof  showed 
that  appellee  became  disabled  and  was  pre- 
vented from  performing  any  duty  pertain- 
ing to  his  occupation  from  the  ISth  day  of 
November,  1014,  at  noon,  until  the  16th  day 
of  February,  1015,  and  that  during  said  time 
he  was  regularly  visited  by  a  physician. 
Paragraph  N  of  said  policy  provides  as  fol- 
lows: 

"If  the  insured  is  disabled  by  reason  of  111- 
ness  for  more  than  thirty  days,  he  or  his  rep- 
resentative shall,  as  a  condition  precedent  to  re- 
covery hereunder,  famish  the  company  every 
thirty  days  with  a  report  in  writing  from  his 
attending   physician   or   surgeon,    fuUy   stating 


^=>BV>r  atbw  aaam  wm  same  topie  aod  KET-NUUBBR  in  aU  Key-Numbered  Digest*  and  IndezM 

Digitized  by  ^OOQ  IC 


2U 


164  SOUTHWBSTKBN  BfSPORTBB. 


(Tex. 


the  condidoo  •!  tbe  insured  and  the  probable 
duration  pf  hl«  duabUity." 

The  insured  did,  not  famisli  to  the  com- 
pany a  report  In  writing  30  days  after  be- 
coming dlwbled,  as  required  by  the  policy, 
but  did  furnish  a  report  on  tlxe  forty-ninth 
day  of  bis  Illness.  In  the  trial  of  the  cause 
judgment  was  recovered  in  the  Justice  court 
for  $10^.50,  and  also  f20  attorney's  tee.  The 
appellant  duly  perfected  its  appeal  to  the 
coimty  court  of  Jasper  county,  and  a  trial 
thertin  had  before  that  court  also  resulted 
in  a  judgment  in  favor  of  appellee  for  a 
like  amount,  and  from  the  latter  judgment, 
an  appeal  has  been  perfected  to  this  court. 

Appellant's  first  assignment  of  error  is  as 
follows: 

"The  judgment  rendered  herein  is  contrary 
to  the  law  and  the  evidence  of  this  case  in  this: 
That  the  disputed  evidence  shows  that  the  plain- 
tiS  herein  tailed  to  comply  with  the  terms  of 
his  policy,  in  that  he  failed  to  furnish  said  com- 
pany every  30  days  with  a  report  in  writing 
from  his  attending  physician,  as  required  by 
iwragraph  N  of  said  polic5^  fully  stating  the 
condition  of  this  plaintiff  and  the  probable  dura- 
tion of  his  disability,  said  report  being  a  oondl- 
tioo  ff eoedent  to  any  recovery  under  the  terms 
of  said  policy." 

The  a];>peUee  contends  that  this  provision 
In  the  policy,  is  void,  and  in  this  contention 
we  agree.  Revised  Statute,  wet,  6714,  pro- 
vides: 

"No  stipulation  in  any  contract  requiring  no- 
tice to  be  given  of  any  claim  for  damages  as  a 
condition  precedent  to  the  right  to  sue  thereon 
shall  ever  be  valid,  unlesB  such  stipulation  is 
reasonaide;  and  any  such  stipulatioQ  fixing  the 
time  within  which  such  notice  shall  be  given  at 
a  less  period  than  ninety  days  shall  be.void." 

The  provision  in  question  in  the  policy  re- 
quired notice,  as  a  condition  precedent  to 
recovery  on  the  policy,  where  the  period  of 
sickness  extended  more  than  30  days,  within 
a  less  time  than  that  fixed  by  the  statute,  to 
wit,  90  days,  and  such  provision,  under  many 
of  the  decisions  of  this  state,  is  void.  Mary- 
land Casualty  Company  v.  Hudglns,  72  S.  W. 
1047;  Royal  Casualty  Company  v.  Nehson, 
163  S.  W.  674;  .Etna  Life  Ins.  Co.  y.  Grif- 
fin, 68  Tex.  Civ.  App.  198,  123  8.  W.  432. 

The  Judgment  of  the  court  will  therefore 
be  affirmed;   and  It  is  so  ordered. 


(JILLBS  V.  MINKRS'  BANK  OP  CARTEB- 
VnXE,  MO.     (No.   892.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  8,  1016.) 

1.  Afpxai.  aitd  EkBOK  ®=»493— JcnomciTT  bt 

Default— Recokd—Sebviob  or  Citatioh. 
On  appeal  from  a  judRment  by  default  pros- 
ecuted in  the  suit  in  which  the  same  was  ren- 
dered, the  jodgment  will  be  reversed,  unless  tlie 
record  contains  a  citation  showing  due  service 
thereof,  or  an  appearance  by  defendant,  even 
though  the  judgment  contains  a  recital  that  de- 
fendant was  duly  served  with  citation. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2282-2284;   Dec.  Dig.  «=> 


2.   VlKDOB  AND   PuBOHABBi  «332a6<>9— FoSE- 
OliOeUBK   OF  LdKN— DeIZOTIVE   JUDOITEN'T. 

A  default  judgment  foredosiBr  a  vead<»'s 
lien  on  several  tractv  of  land,  omitting,  a  call 
for  the  west  side  of  one  of  the  tracts  altogether, 
thus  describing  no  propwty,  was  defective. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Pnrdiaser,  Cent.  Dig.  ({  801,  802;  Dec.  Dig. 
«=s»285(2).] 

8.  Jddoment  4=317(9  —  DerAni/T  —  Ahkrd- 

UXNT  OF  Pktitjon— NonoB. 

In  a  suit  to  foreclose  a  vendor's  lien  on 
several  tracts  of  land,  the  amended  petition, 
which,  in  its  description  of  a  tract,  varied  to 
such  an  extent  from  thtf  description  set  out  in 
the  original  petition  that  it  described  different 
land,  set  up  a  new  cause  ot  actio*,  <rf  which  de- 
fendant sbouid  have  had  notice  to  make  judc 
ment  by  default  valid  and  binding. 

[Ed.  Note.— Fmr  other  cases,  see  Jndgment, 
Dea  Dig.  «b>17(8).] 

Error  from  Distrlot  Conrt,  Deaf  Smith 
County;  D.  B.  Hill,  Judge. 

Suit  by  the  Miners'  Bank  of  OarterrlUe, 
M&,  against  Albert  O.  (Hiles  and  others.  To 
review  a  Judgment  for  plaintiff,  the  named 
defendant  brings  error.  Judgment  reversed, 
and  cause  remanded. 

Russell  &  Dameron,  of  Hereford,  for  plain- 
tiff in  error.  Giiiiland  &  Estcs,  of  Hereford, 
foi  defendiant  In  error. 

HATiTi,  J.  Defendant  in  error  bank  filed 
this  suit  in  the  district  court  of  Deaf  Smith 
county,  April  10,  1914,  against  P.  Jm  Vasse, 
W.  O.  Bryant,  and  Albert  O.  GiUes,  alleg- 
ing that  defendant  Bryant  sold  to  defendant 
Vasse  certain  lands  In  Deaf  Smith  county; 
that  Vasse  executed  as  part  payment  tbere- 
fbr  a  certain  promissory  note  in  the  sum  ot 
$4,600;  tbat  thereafter  Vasse  conveyed  by 
deed  said  lands  to  defendant  GlUes,  the  lat- 
ter assuming  i)ayment  of  said  note;  that 
Gilles  was  still  the  owner  of  the  land ;  that 
Bryant  assigned  and  transferred  said  note 
to  plaintiff  bank.  The  prayer  was  for  cita- 
tion, for  Judgment  against  each  of  the  de- 
fendants, and  foreclosure  of  the  vendor'a 
lien  on  the  several  tracts  of  land.  The  pe- 
tition discloses  the  fact  that  plaintiff  and 
all  of  the  defendants  are  nonresidents  of 
this  state.  Notices  to  serve  nonresident  de- 
fendants were  issued  and  served  upon  the 
defendants  P.  L.  Vasse  and  W.  O.  Bryant, 
October  27,  1914,  defendant  in  error  bank 
filed  Its  first  amended  original  petition,  and 
no  process  was  ever  issued  or  served  after 
the  filing  of  said  amendment  Appellant  In- 
sists that  the  amendment  de8cril>es  alto- 
gether different  land  from  that  described  In 
the  original  petition.  Seven  days  after  fil- 
ing the  amended  petition,  judgment  by  de- 
fault was  taken  against  aU  of  the  defend- 
ants, according  to  the  prayer  In  the  plead- 
ing. The  Judgment  recites  that  "the  defend- 
ants and  each  of  them,  though  duly  cited, 
having  failed  to  appear  and  answer  in  rliis 
behalf,"  etc.  The  record  contains  no  notice 
to  serve  nonresident  defendant,  nor  shows 
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that  aoT  oilier  pntoen  wm  aerred  upon  pUUv- 
tiff  in  error  Glllea. 

[1]  As  Bald  by  DqnUln,  Jnstioe,  in  Booiar 
et  al.  T.  MorrlB  et  «1^  126  &  W.  663 : 

"  *  *  *  On  appeal  from  a  iudfment  by  de- 
fault prosecuted  in  the  stilt  In  which  the  saine 
was  rendered,  the  judgment  will  be  reversied  un- 
leas  the  r«cotd  cootains  a  dtotian  ihowing  dne 
serrioe  tfaes«o£  or  an  appearance  by  defendant, 
even  though  the  judgment  contains  a  recital  that 
defendant  was  duly  served  with  citation.  May- 
hew  &  Go.  T.  Harreil,  07  Tta.  CUv.  App.  tSt»s  122 
S.  W.  867.  HDfl  asUuwitiea  tiMr«,«lte4:  Glwh 
cock  V.  Bamardloa  Tex.  Oir.  App.  369],  128 

S.  w.  eis." 

See,  also,  Bonner  Oil  Co.  v.  Gtalnes,  179 
S.  W.  686,  and  antboritles  there  dted. 

This  vill  re(inlre  a  rereraal  of  the  judg- 
ment. 

[2, 3]  Complaint  is  furtber  made  that  the 
judgment  is  defective,  in  that  the  calls  in 
the  description  of  one  of  the  tracts  of  land 
mns  north  from  the  beginning  comer  1,161 
varas,  the  next  call  being  south  1,611  raras, 
and  omits  a  caU  for  the  west  altogether,  thus 
describing  no  property.  This  contention  must 
also  be  sustained.  One  of  the  tracts  gener- 
ally described  as  survey  No.  2,  without  giv- 
ing the  number  of  the  block,  is  de8cril>ed  in 
the  original  petition  as  beginning  at  a  mound 
and  semicircular  tren<A  the  northwest  comer 
of  J.  H.  WlUs'  pre-emption  survey.  It  Is 
descrilied  in  tlie  amended  petition  as  begtn- 
ning  at  tlie  northwest  comer  of  the  Mathew 
Wilson  pre-emption  surrey,  and  varies  to 
such  an  extent,  in  the  particular  description 
as  set  out  in  the  original  petition,  that  in 
our  opinion  it  describes  dUferent  land — Omi 
constituting  a  new  and  different  cause  of 
action.  Defendants  therefore  should  hare 
had  noCloe  of  the  filing  of  the  -amendment, 
in  order  to  make  the  judgment  by  default 
valid  and  binding. 

For  the  reasons  stated,  the  judgment  is 
reversed,  and  the  cause  remanded. 


HARSBAIiL  et  aL  V.  BFILLBR.    (Na  6641.) 

(Court  of  CMl  Appeals  of  Texas.    San  Antonio. 

March  8, 1016.) 

1.  Injunction  «s»14S(1)— Bohds. 

The  laaoance  of  a  temporary  injunction  in 
a  suit  to  restrain  the  sale  of  horses  and  cattle 
kvied  on  imder  an  execatlon,  without  requiring 
a  bond,  was  null  and  void. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  IMg.  H  323-3S0,  33S;  Dec.  Dig.  «=> 
148a).l 

2.  CouKTs  «9480(^— Jcuanionoif— Injuro- 
noN— Rktubw. 

In  such,  suit,  where  it  appeared  that  the 
judement  on  whioi  execution  was  levied  was 
obtained  in  another  coaMy,  the  temporary  writ 
of  iajonctimi,  if  legaUy  granted,  should,  under 
Bev.  St  art  4663,  have  been  returnable  to  the 
county  court  of  such  other  county. 

[Ed.  Note. — lV>r  other  cases,  see  Courts,  Cedt 
Dig.  I  1278;    Dee.  Dig.  «s>480(3).] 

Appeal  ftom  Menard  County  Court;  J.  D. 
Scruggs,  Judge. 
Suit  by  Ida  S.  Marshall  and  othera  against 


B.  H.  aplller.  Suit  dismissed,  and  platottffs 
appeal.  Proceedings  annulled  and-  set  aaide, 
and  cause  dismissed. 

M.  W.  Shelley,  of  Menard,  and  W.  B.  Tay- 
lor, of  San  Angelo,  for  appellants.  Wright 
&  Harris,  of  San  Angelo,  for  appellee. 

riiT,  (X  J.  Appellants  brought  this  suit, 
alleging  that  appellee  as  sheriff  of  Menard 
county  had  levied  on  certain  horses  and  cat- 
tle tmder  an  execution  issued  under  a  judg- 
ment against  G.  W.  Marshall,  husband  of 
Ida  8.  Marshall;  that  the  live  stock  was 
the  separate  property  of  said  Ida  S.  Mar- 
shall, and  an  Injunction  was  prayed  for  to 
restrain  the  sale  of  the  'horses  and  cattle. 
A  temporary  Injunction  was  issued,  no  bond 
being  required  of  appellanta 

Appellee  excepted  to  the  petition  on  the 
groond  that  the  cattle  had  lieen  seised  by  vir- 
tue of  an  order  of  sale  Issued  out  of  another 
county,  and  the  court  had  no  authority  to 
enjoin  the  order  of  sale,  and  it  was  answer- 
ed that  a  judgment  was  obtained  in  Tom 
Green  county  against  G.  W.  Marshall  fore- 
closing a  mortgage  on  the  stock  of  horses 
and  cattle.  The  writ  of  injunction  was  is- 
sued by  the  county  judge  of  Menard  county, 
the  same  being  made  returnable  to  the  coun- 
ty court  of  that  county.  He  afterwards 
heard  the  case  and  dtamissed  it  because  no 
bond  had  been  filed. 

[1]  The  whole  proceeding  was  null  and 
void.  The  temporary  writ  of  injunction 
should  hot  have  been  granted  without  a  Imnd 
being  required.  Downes  v.  Monroe,  42  Tex. 
807;  Nicholson  v.  Campbell,  18  Tex.  Civ. 
App.  817,  40  S.  W.  167 ;  Pierson  v.  Connellee, 
145  S.  W.  1089. 

[2]  If  the  temporary  writ  had  been  legally 
granted,  it  should  have  been  made  returnable 
to  tlie  county  court  of  Tom  Green  cotinty. 
Bev.  Stats,  art  4668;  Seligson  v.  Collins, 
64  Tex.  816;  €mith  v.  Morgan,  28  Tex.  Olv. 
App.  246,  67  8.  W.  919;  Broocks  v.  Lee,  50 
Tex.  Olv.  App.  604,  110  8.  W.  766 ;  Godfrey 
T.  Lackey,  129  S.  W.  1145 ;  Brown  v.  mem- 
Ing,  178  8.  W.  964;  Thallman  v.  Buckholta 
State  Bank,  181  S.  W.  791,  decided  recently 
by  this  court,  and  not  yet  officially  published. 

All  the  proceedings  are  hereby  annulled 
and  set  aside,  and  the  cause  is  dismissed. 


HAKKELL  et  aL  v.  HOLMES.    (No.  538.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paaa 

Feb.  24,  1016.    On  Behearing,  March  23, 

1916.) 

Injunction  €=»146  —  Issuancb  —  Tempobabt 
INJUNOTION— Answer. 

Bev.  Civ.  St  art  7271,  declares  that  every 
inspector  shall  have  power  to  and  may  seize 
and  sequestrate  all  unmarked  or  unbranded 
calves  or  yearlings  freshly  marked  and  branded 
which  are  about  to  be  driven  or  shipped  out  of 
the  coon^  unless  such  animals  are  aocompHnied 
by  the  mother  or  axe  identified  by  the  presenta- 
tion of  a  bill  of  sale  from  a  person  proven  to  be 
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the  owber,  while  article  T272  declares  that  every 
inapector  shall  have  power  to  land  may  seize  and 
8e<)uestrate  all  unbranded  animnlB  or  hides ' and 
animals  and  hides  upon  which  the  brand  cannot 
be  ascertained  which  are  about  to  be  taken  or 
shipped  out  of  the  county.  Plaintiff's  petition 
a\  erred  that  be  was  the  owner  of  cattle  which 
were  being  shipped  from  Mexico  through  Texas 
to  another  state ;  that  the  animals  had  been 
temporai-ily  stopped  to  comply  with  the  laws  of 
the  United  States  governing  their  transporta- 
tion ;  that  defendants,  as  inspectors  of  hides  and 
animals  for  the  county,  were  threatening  to  cause 
such  animals  to  be  seized  by  writ  of  sequestra- 
tion ;  and  that  they  intended  to  make  a  false  re- 
port to  the  district  judge  of  gome  violation  of 
the  stock  laws  of  Texas.  The  petition  further 
averred  that  the  cattle  were  duly  branded. 
Held,  that  defendants  having  admitted  they  in- 
tended to  seize  the  cattle,  but  having  denied  that 
they  intended  to  proceed  against  them  in  any 
other  manner  than  as  provided  by  law^  does  not 
preclude  issuance  of  an  Injunction ;  it  appear- 
ing from  the  petition,  which  was  not  denied, 
that  the  animaJs  were  not  subjeot  to  the  stock 
law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  319 ;    Dec.  Dig.  <&=al4e.] 

Appeal  from  District  Court,  £1  Paso  Coun- 
ty;  P.  R.  Price,  Judge. 

Action  by  Oeorge  M.  Holmes  against  Wil- 
liam Harrell  and  others.  From  on  order 
granting  a  temporary  injunction,  defendants 
appeal.    Affirmed. 

Del  W.  Harrington  and  Mnlcahy  &  Loftus, 
aU  of  EH  Paso,  for  appellants.  F.  G.  Morris 
and  T.  A.  Falvey,  both  of  El  Puao,  for  ap^ 

pellee. 

UAUPEB,  C,  J.  This  is  an  appeal  from  an 
order  granting  a  temporary  injunction,  upon 
substantially  the  following  allegations  of 
fact:  Plaintiff,  a  resident  of  Arizona,  com- 
plaining of  William  Harrell,  as  inspector  of 
bides  and  animals  for  the  county  of  Bl  Paso, 
Tex.,  and  Ms  deputy,  as  defendants ;  that  he 
is  tbe  owner  of  a  certain  2,000  head  of  cattle 
now  in  said  county  and  branded  by  brands 
described,  and'  which  be  had  theretofore  Im- 
ported from  the  republic  of  Mexico;  that 
defendants,  as  inspectors  of  hides  and  ani- 
mals, are  threatening  to  cause  them  to  be 
seized  by  the  sheriff  of  El  Paso  county  by 
writ  of  sequestration  under  articles  7271  to 
7273  and  7297  to  7302  of  the  Revised  ClvU 
Htatutes  of  Texas  1911;  that  such  seizure 
will  probably  be  made  unless  injunction  is 
granted  as  prayed  for,  to  the  injury  of  the 
cattle,  etc.  It  was  further  alleged  that  the  de- 
fendants Intend  to  make  a  false  report  to  a 
district  Judge  in  El  Paso  county  of  some 
violation  of  tbe  stock  laws  of  Texas,  which 
report,  if  true,  might  Induce  said  Judge  to 
order  a  sequestration  of  said  cattle,  if  the 
said  stock  laws  are  valid  and  applicable  to 
said  shipment  of  cattle  from  Mexico;  that 
such  report,  if  made,  would  not  be  made  In 
good  faith  in  the  belief  by  said  defendant  that 
the  said  report  was  true,  but  in  bad  faith, 
and  for  the  purpose  of  serving  the  Interests 
of  said  defendants  and  others;  that  said 
cattle  are  not  passing  through  El  Paso  county 
otherwise  than  as  a  part  of  tbe  transporta- 


tion of  an  international  shipment  from  Mexi- 
co across  Texas  to  another  state,  they  being 
only  temporarily  stopped  in  EU  Paso  county 
in  order  to  comply  with  the  laws  of  the  Unit- 
ed States  governing  their  Importation,  all 
of  wliich  defendants  well  knew;  tltat  de- 
fendants do  not  offer  to  insp«ot  tbe  cattle. 
but  seek  to  seize  the  same  without  inspection 
or  offer  of  inspection. 

This  petition  was  submitted  to  the  Judge 
November  11,  1916,  whereupQU  he  granted  a 
temporary  restraining  order,  and  set  tbe 
bearing  for  temporary  injunction  for  Novem- 
ber 15,  1915. 

Defendants  answered  by  general  and  ve- 
dal  exceptions,  and,  pleading  specially  to  the 
merits,  answer  as  follows:  Admit  that  it 
was  their  intention  to  make  application  to 
the  court  for  tb^  writ  of  sequestration  under 
which  the  greater  part  of  the  cattle  held  by 
plaintiff  in  Ids  said  herd,  and  possibly  all  of 
them,  might  be  seized  and  handled  as  the 
law  provides,  to  the  end  that  the  true  and 
lawful  owners  of  said  cattle  might  have  op- 
portunity to  recover  them  or  the  proceeds 
of  the  sale  thereof  from  the  plaintiff,  who, 
as  defendants  believe,  lias  unlawfully  acqtdr- 
ed  said  cattle;  that  they,  as  inspector  and 
deputy  of  hides  and  animals,  are  bound  un- 
der their  respective  oaths  of  office  to  perform 
the  duties  prescribed  by  tbe  statute,  are  sub- 
ject to  penalties  for  not  doing  so,  and  will 
do  80  if  not  restrained  by  order  of  court,  etc. 
E^irther  deny  that  they  now  have  or  ever 
had  any  Intention  of  making  any  false  report 
to  any  Justice  or  judge  of  El  Paso  county, 
or  to  in  any  manner  proceed  against  said 
cattle  in  any  other  manner  than  as  the  law 
requires  them  to  da 

Article  7271,  Revised  ClvU  Statutes  1911: 

"Every  inspector  shall  have  power  to  and  may 
seize  and  sequestrate  all  unmarked  or  unbranded 
calves  or  yearlings,  •  •  •  freshly  marked  or 
branded,  and  on  which  the  fresh  marks  or 
brands   are   unhealed,   which   are   about   to   be 

•  •  •  driven  or  shipped  out  of  the  county, 
unless  such  animals  are  accompanied  by  the 
mothers  thereof,  or  are  identified  by  the  pres- 
entation of  a  bill  of  sale  from  the  person  prov- 
ed to  be  the  owner  thereof,  signed  by  him  or  his 
legally   autiiorized   agent,"   eta 

Article  7272: 

"Every  inspector  shall  have  power  to  and  may 
seize  and  sequestrate  all  unbranded  animals  or 
hides,  and  animals  and  bides  upon  wldch  the 

*  *  *  brand  cannot  be  ascertained,  which  are 
about  to  be  token  or  shipped  out  of  the  county, 
or  which  animals  are  to  be  slaughtered,  unless 
such  animals  or  hides  are  identified  as  provided 
in  the  preceding  article." 

The  trial  court  granted  the  injunction  upon 
the  sworn  pleadings,  no  evidence  having  been 
offered,  which  was  clearly  his  duty  to  do. 

These  statutes  provide  for  seizure  only 
in  case  grown  animals  are  unbranded,  or  If 
calves  or  yearlings  -unmarked  or  unbranded. 
etc.  The  allegations  are  that  the  cattle  were 
branded  with  the  brands  described  in  the  pe- 
tition. The  defendants  do  not  deny  that  the 
cattle  were  branded,  as  alleged  by  plaintiff, 
nor  do  tbey  assert  that  tbe  brands  could  not 
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bo  aaoertalned.  Bavliiy  admittfa.ttiattlugr 
intended  to  aeiae  the  cattle  as  charged  by 
plaiDtllT,  It  is  not  sufiScient  for  tbem  to  say 
Uiat  they  did  not  Intend  to  "proceed  against 
the  cattle  In  any  other  manner  than  as  provid- 
ed by  law"  to  reUere  them  from  the  injunc- 
tlTe  relief  prayed  fw;  for  the  allegations 
in  plaintura  petition  were  sufllclent  to  aa- 
thorlze  the  court  to  grant  the  writ  prayed  for 
unless  the  defendants  deny  the  material  al- 
legations thereof  and  show  by  allegations  *of 
(act  under  oath  that  the  catUe  were  subject 
to  seizure  nnder  the  statutes.  This  they  have 
not  done. 

For  this  reason,  the  order  granting  the  In- 
Jnnctlon  must  be  affirmed. 

On  Retaeoiing. 

Appellants  urge  the  well-settled  principle 
of  law  that  a  public  officer  will  not  be  en- 
joined from  performing  the  duties  of  his  of- 
fice under  a  valid  law,  and  dtes  many  au- 
thorities. 

We  are  of  opinl«Mi  that  the  reetxtl  presents 
no  reason  for  us  to  pass  upon  the  validity  or 
constitutionality  of  the  statutes  involved,  nor 
as  to  whether  shipments  of  cattle  from  the 
repablic  ot  Mexico  through  Texas,  if  stopped 
in  transit,  are  subject  to  inspection  or  seizure 
thereunder  by  the  inspector,  because,  grant- 
ing that  the  statutes  are  valid  and  applicable 
to  such  shipments  in  proper  cases,  the  plain- 
tiff, by  sworn  pleading,  shows  that  the  cattle 
in  question  were  not  subject  to  seizure  under 
any  of  the  provisions  of  the  statutes,  and 
the  Inspector  having  admitted  that  he  intend- 
ed to  sequestrate  the  cattle,  if  not  enjoined 
by  a  court  of  competent  jurisdiction,  and  In 
bis  answer  failed  to  allege  any  facts  which 
would  authorize  the  process,  in  view  of  the 
plaintiff's  allegations  that  none  existed.  We 
■imply  hold  that  there  is  no  authority  for  the 
writ,  and  therefore  no  duty  to  be  perfcnrmed 
by  the  bide  and  animal  inspector,  and  his 
declaration  that  he  intended  to  act  without 
ahowlng  authority  to  act  clearly  means  that 
he  was  to  act  oatside  of  the  statutory  line 
at  his  dut7.  and  upon  the  latter  th^ry  alone 
ii  the  oiilnlon  ot  the  court  predicated. 

The  mott<m  Is  theref we  oTerruled. 


KOBTH  AMERICAN  DHEDQING  CO.  et  al. 
V.  JENNINGS  et  aL     (No.  7009.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  24,  1910.     Rehearing  Denied 

March  16,  1916.) 

FigR  «=>7(2)— OmsB  BBns—GaAire  Bt  Pub- 
uo  AirrHOBrriEs— YAunrrT. 

Under  Vernon's  Sayles'  Ann.  Civ.  8t  1914, 
«rt.  3^2,  providing  that,  whenever  any  create, 
bayoa,  lalce,  or  cove  is  within  the  bounds  of  an 
origioal  gnuit,  the  lawfal  occupant  thereof 
•ball  have  the  exclusive  right  to  use  it  for  gath- 
ering, planting,  or  sowing  oysters,  although  the 
original  grant  from  the  Republic  of  Texns,  con- 
fined by  the  Legislature  at  the  state  of  Texns, 
did  not  give  such  exehaive  right,  the  granted 


of  bayon  land  hap  the  exdiuive  rU^t  to  take 
oysters  within  the  limits  of  his  grant,  the  stat- 
ute being  a  valid  exercise  of  legislative  power 
by  the  Legislature  in  encouraging  production  of 
oysters. 

[Ed.  Note<— For  other  cases,  see  Fish,  Cent. 
Dig.  S  10;   Dec  Dig.  «=»7(2)I] 

Appeal  from  District  Court,  Galveston 
County ;  Clay  S.  Brlggs,  Judge. 

Suit  for  an  Injunction  by  Walter  Jennings 
and  others  against  the  North  American 
Dredging  Company  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Re- 
versed an4.  rendered. 

Stewarts,  of  GalTeat<«,  for  appellants. 
Frank  S.  Anderson,  of  Galveston,  for  appel* 
lees. 

PLEIASANTS,  O.  J.  This  suit  was  brought 
by  appellants  against  appellees  to  enjoin 
them  from  taUng  oysters  from  that  portion 
of  Offatt's  bayou,  in  Galreston  county,  which 
Is  embraced  within  the  boundaries  of  a  grant 
from  the  state,  under  which  appellants  hold 
title  to  land  in  said  bayou.  It  is  unneces- 
sary, for  the  purpose  of  this  Opinion,  to  set 
cat  the  pleadings  of  appellants.  The  defens- 
es set  up  in  the  court  twlow  are  thus  sum- 
marized in  appellees'  brief: 

"(a)  That  said  Offatt's  bayou  is,  and  always 
has  been,  an  inlet  or  small  bay,  forming  a  part 
of  the  tidewaters  of  Galveston  Bay  and  the 
Gulf  of  Mexico,  and  through  and  into  whicb 
the  tide  from  said  gulf  and  bay  ebbs  and  flows. 

"(b)  That  said  bayou  is  navigable  water,  and 
that  the  same  is  navigated,  and  always  has 
been,  by  imall  sailboats  and  other  craft ;  egress 
and  ingress  being  had  thereto  from  tlie  said 
Galveston  Bay. 

"(c)  That  said  bayou  is,  and  always  has  been, 
a  natural  oyster  bed,  and  that  as  many  as  five 
barrels  of  oysters  may  be  found  within  2,S0O 
square  feet  of  any  position  of  said  bayon,  and 
that  the  same  has  always  been  used  by  the  pub- 
lic for  the  purpose  of  fishing  and  digging  oysters 
therein  and  therefrom. 

"(d)  That  the  plaintiffs,  nor  either  of  them, 
have  ever  been  granted  exclusive  right  to  fish 
and  remove  oysters  therefrom." 

The  trial  in  the  court  below  without  a  jury 
resulted  in  a  judgment  In  favor  of  the  de- 
fendants, denying  the  injunction  asked  by 
plaintiffs.  The  learned  trial  judge  filed  a 
written  opinion,  which  contains  the  following 
fact  findings  that  are  sustained  by  the  un- 
controverted  evidence,  and  which  we  adopt 
as  our  conclusions  of  fact: 

"That  Offatt's  bayou  is  a  navigable  stream, 
where  the  tide  ebbs  and  flows,  and  has  always 
been  such,  and  a  part  of  the  public  waters  of 
the  state  of  Texas  and  the  former  Republic  of 
Texas;  that  the  oysters  in  said  bayou  are, 
and  constitnte,  and  have  always  been,  natural 
oyster  beds  and  reefs,  and  there  have  been  no 
private  oyster  beds,  or  oysters  planted  by  plain- 
tiffs or  those  under  whom  they  claim,  in  said 
bayou,  or  upon  the  lands  thereunder  involved 
'm  this  suit. 

"I  further  find  that  from  that  part  of  said 
bayon,  and  the  land  thereunder  involved  in  this 
suit,  defendants  and  others  have  always  openly 
and  constantly,  without  interruption  or  interfer- 
ence on  the  part  of  any  one  claiming  to  own  or 
occupy  the '  lands  under  the  waters  thereof,  or 
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otherwise,  ezerelmd  the  rigbt  of  fisliliig  (md  dig- 
ging oysters. 

"I  find  that  the  plaintiflh  are  the  oWnew  of 
the  land  under  Offatt'a  bayou  designated  in  their 
petition,  both  nnder  patent  from  the  Republic 
of  Tfezas  on  November  2S,  1840,  to  said  Hall 
and  Jones,  and  by  special  act  of  the  Legisla- 
ture of  Texas,  February  9,  1854,  confirming  said 
grant,  decree  of  partition,  and  mesne  conveyance 
thereunder." 

In  Adopting  these  fact  flndingB  we  under- 
stand the  first  finding  to  mean  only  that 
Offatt's  boyon,  being  a  navigable  atream  in 
which  the  tide  ebbs  and  flows,  la  a  public 
water  of  which  the  state  has  jarlsdiction 
and  control  for  any  and  all  purposes  except 
inch  as  It  may  have  relinquished  to  private 
individuals. 

The  third  finding  of  fact  by  the  trial  court 
shows  that  the  state  has  parted  with  its  title 
to  the  land  under  said  bayou  involved  in 
this  suit 

It  may  be  conceded  that  the  trial  court  Is 
correct  in  the  legal  conclusion  that  the  grant 
by  the  sovereignty  of  the  title  bo  the  land 
under  navigable  waters  does  not  carry  with  It 
the  grant  to  the  exclusive  right  of  fisliing  in 
the  waters  covering  said  grant,  onless  the 
grant  expressly  includes  such  right  The 
original  grant  under  which  appellants  bold 
title  does  not  give  such  right,  but  an  act  of 
the  Legislature  of  this  state  passed  In  1905 
contains  the  following  provisions : 

"Whenever  any  creek,  bayou,  lake  or  cove 
shall  be  included  within  the  metes  and  bounds 
of  any  original  grant  or  location  in  this  state, 
the  lawful  occupant  of  such  grant  or  location 
shall  have  the  exclusive  right  to  use  said  creek, 
lake,  bayou  or  cove  for  gathering,  plantinK  or 
sowing  oysters,  within  the  metes  and  bounds  of 
the  ofScial  grant  or  patent  of  said  land.  Provid- 
ed, that  the  fish  and  oyster  commissioner  may 
require  the  owner  of  oysters  produced  on  such 
land  when  offered  for  sale  to  make  an  affidavit 
that  such  oysters  were  produced  oa  his  land." 
Vernon's  Sayles'  Statutes,  art  3962. 

It  seems  to  us  that  the  language  of  this 
statute  Is  so  plain  and  definite  that  there  is 
no  room  for  construction.  The  authority  of 
the  Legislature  to  grant  the  exclusive  right 
to  the  owners  of  the  land  covered  by  the 
public  navigable  .waters  of  this  state  to  take 
oysters  therefrom  or  to  plant  oysters  in 
said  waters  cannot  be  doubted.  Jones  v. 
Johnson,  6  Tex.  Civ.  App.  262,  25  S.  W.  650. 
There  is  nothing  in  ,the  act  of  which  the  arti- 
cle above  quoted  is  a  part,  inconsistent  with 
said  article.  On  the  contrary,  it  seems  to 
as  that  granting  to  the  owners  of  the  land 
covered  by  navigable  waters  the  exclusive 
right  to  gather  and  plant  oysters  in  such  wa- 
ters subserves  the  manifest  purpose :  of  the 
act,  which  was  to  preserve  and  protect  the 
natural  oyster  beds  of  this  state,  encourage 
the  planting  and  growing,  and  thus  Increase 
the  supply  of  oysters. 

We  think  the  trial  court  erred  in  denying 
the  injunction  prayed  for  by  plaintiffs,  apd, 
the  facts  being  undisputed,  the  Judgment 
should  be  reversed,  and  Judgment  here  ten- 


derM,  gftauttug  tlitf  iajnoetion  la  accordance 
wtth  the  prayer  of  plafntlffli'  pettOon,  and  it 
has  been  so  ordered. 
Reversed  and  rendered. 


GAUSS-IiANGENBfillG  HAT  CO.  r.  AI,. 
LUMS  et  aL     (No.  67.) 

(Ckiurt  of  (SvU  Appeals  of  Texas.     Beanm<«t 
.    Jan.  28, 1916.    On  Motion  for  Behear- 
ing,  March  2,  1916.) 

1.  J0DOMJENT    e=»787  —  Pbiobitt    between 

JtmOMHNTS  AND  OONVrTANCBS— BBROITEOTIS 

Descbiitiow  in  Conveyance. 

Though  a  deed  executed  and  delivered  be- 
fore the  recovery  of  a  judgment  against  the 
frantors  described  the  property  as  lots  2  and 
3  in  block  2,  Instead  of  block  1,  it  conveyed  the 
properly  and  passed  the  title  to  the  grantees; 
and  the  fact  that  a  new  deed  was  subsequently 
executed  to  correct  the  description  did  not 
change  the  legal  status  of  t^e  grantor  and  gran- 
tee, especially  where  the  grantee  took  immediate 
possession  of  the  land  intended  to  be  conveyed 
upon  execution  of  the  first  deed,  and  hence  tlie 
judgment  lien  did  not  attach  to  the  land. 

[Ed.  Nete. — For  other  eases,  see  Judi^ment 
Cent  Dig.  {{  1361,  1363-1367 ;  Dec.  Dig.  «=» 
787.] 

2.  Pabtnebship  *=>68(1)  —  Convetancf  to 
PABTNERsnrp— Legai,  Trrr-E  in  Pabt^eb. 

A  deed  to  O.  R.  H.  ft  C6.,  a  firm  incapable 
of  holding  title,  and  coaipcned  of  O.  B.  H.  and 
another,  placed  the  title  in  C  B.  H.  in  trust  for 
the  firm  or  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |S  101-107,  109-111;  Dec  Dig.  «S=> 
68(1).] 

Appeal  from  District  Court,  Hardin  CSoon- 
ty;    L.  B.  Hlghtower,  Jud^e. 

Action  by  J.  J.  Allums  and  another 
against  the  Gauss-Langenberg  Hat  Companr- 
From  a  Judgment  for  plaintiffs,  defendant 
ai^eals.    A,ffirmed. 

B.  L.  Aycock,  of  Ebnntse,  for  wPellant. 
Coe  &  Coe  and  Singleton  *  Mall,  aU  of 
Kountze,  for  appellees. 

MIDDLSBROOK,  J.  Briefly  stated,  this 
was  an  injunction  salt  brought  by  J.  J.  Al- 
Inms  and  O.  R.  Hooks,  composing  the  firm 
of  O.  R.  Hooks  ft  Co.,  to  enjoin  Qie  sale  of 
lots  Nob.  2  and  3,  In  block  No.  1,  Williams' 
addition  to  the  town  ot  Koontse.  A  tem- 
porary injunction  was  granted,  and  upon 
final  hearing  the  injunction  was  perpetuated. 
Hooks  ft  Co.  bought  the  property  described 
on  the  17th  day  ot  May,  1907,  tromi  L.  G. 
Roberts  and  wife,  Dora  Rob«rt%  and  the 
deed  was  duly  recorded.  They  paid  ^1,500 
for  the  lot  and  store  bolUlng  whidti  stood 
npon  tt,  and  immediately  went  into  posses- 
sion of  the  property,  having  at  the  same  time 
purchased  the  stock  of  goods  then  tn  the 
building,  and  Hooks  ft  Co.  proceeded  with 
the  business  and  was  the  occapant  of  said 
building  and  property  at  the  time  of  ttae 
bringing  of  the  suit  still  doing  business 
there.  In  December,  1908,  appellant,  Gauss- 
Langenberg  Hat  OMnpany,  secured  a  Jndg- 
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ment  against  L.  G.  Boberts  &  Son,  a  parfe- 
nership  composed  of  Ij.  6.  Boberts  and  Hooks 
RobertB.  In  January,  1900,  this  Judgment 
was  abstracted  and  recorded  In  Hardin  coun- 
ty, Tex.  About  Noremba  1,  1900,  It  was  dUh 
covered  tbat  In  the  conveyance  by  Boberts 
and  his  wife  to  Hooks  &  Co.,  they  had  mla- 
deecribed  the  lots  to  be  sold.  In  this :  In  that 
deed  the  lots  were  described  as  lots  2  and 
3  In  block  2,  whereas  the  property  should 
have  been  described  as  lots  2  and  3  In  block 
No.  1.  The  second  deed,  whldi  was  executed 
on  the  1st  day  of  November,  1909,  stipulates 
upon  its  face: 

"This  is  intended  as  a  correcting  deed  and  to 
correct  the  description  in  a  deed  made  by  the 
nme  grantors  to  the  same  grantees  on  the  ITtfa 
day  of  Slay,  A.  D.  1807,  which  said  deed  is 
recorded  in  volanie  47,  page  174  et  aeq.,  Deed 
Records  of  Hardin  County,  Texas;  the  prop- 
erty intended  to  be  conveyed  by  said  former 
deed  was  and  is  the  same  property  described 
in  this  deed,  but  crroneonsly  described  in  said 
former  deed  as  being  in  block  No.  2,  instead  of 
block  No.  1,  where  the  property  is  in  fact  situat- 
ed." 

There  are  several  assignments  presented 
In  appellant's  brief,  but  for  a  disposition  of 
this  case  It  is  necessary  only  to  pass  upon 
one  proposition  presented  to  this  court,  which 
is  presented  by  appellant  under  different  as- 
signments. 

[1]  The  principal  contention  of  api>ellant 
In  the  caiae  Is  that  Its  judgment  lien  attach- 
ed to  the  proi)erty  described  In  the  correction 
deed,  and  that,  that  deed  being  executed  aft- 
er the  abstract  and  record  of  its  judgment 
In  January  before,  the  property  was  there- 
fore subject  to  said  lien.  We  do  not  under- 
Btand  sudi  to  be  the  law.  Under  the  facts 
of  this  case,  the  property  was  conveyed  and 
the  title  of  Li.  O.  Boberts  therein  passed  to 
Hooks  &  Co.  In  Ifay,  1907,  before  the  judg- 
ment in  bdialf  of  appellant  was  obtained 
in  December,  1908.  The  fact  that  it  was 
afterwards  fonnd  that  the  property  describ- 
ed In  the  original  deed  was  erroneously  de- 
scribed, and  a  new  deed  executed,  which 
stated  that  it  was  for  the  purpose  of  cor- 
recting the  descriptton,  would  in  no  wise 
change  tbe  legal  status  of  the  vendor  and 
the  vendee  of  the  lots,  and  especially  Is  this 
tme  since  the  grantee  went  into  immediate 
possession  of  tbe  very  property  he  bought 
and  the  Identical  property  described  in  the 
correction  deed.  Under  such  statement  of 
facts,  no  one  oould  be  misled,  lose  any 
rights,  or  suffer  any  Injury  by  reason  of  the 
existing  judgment  and  abstract  and  the  rec- 
ord of  the  same  prior  to  the  time  of  the  ex- 
ecution of  the  correction  deed. 

[I]  Appellant  claims,  also,  that  because 
the  deed  was  made  to  O.  B.  Hooks  &  Co.,  na 
title  passed  out  of  Boberts  to  Hooks  ft  Co., 
because  Hooks  A  Co.,  bting  a-  firm,  was  In- 
capable of  holding  title  to  the  property.  We 
think  the  proper  construction  to  be  placed 
upon  this  is  that  C.  B.  Hooks,  one  of  the 
members  of  the  partnership  or  firm,  did  hold 


the  title  of  the  property  in  trust  for  the  fltm 
or  partnership.  Supporting  both  of  these, 
propositions,  see  Lindsay  v.  Jaflray,  5a  Tex. 
626.  The  undisputed  evidence  In  this  case 
showing  that  the  title  to  the  property  sought 
to  be  levied  upon  by  appellant,  under  its 
Judgment  Hen,  having,  long  before  the  secur- 
ing of  the  Judgment,  passed  out  of  Boberts 
into  Hooks  &  Co.,  the  lien  did  not  and  could 
not  attach  to  said  property.  This  being  true, 
it  is  unnecessary  to  consider  or  pass  upon 
any  other  assigned  errors  In  this  casa 
The  case  Is  affirmed. 

On  Motion  for  Behearlng. 

Appellant,  in  its  motion  for  rehearing,  in- 
sists that  tills  court  erred  in  not  passing  upon 
and  rendering  an  opinion  as  to  appellant, 
Lamed-Carter  &  Co.  Lamed-Carter  &  Co. 'a 
rights  and  benefits  depended  upon  the  same 
propositions  of  law  as  do  the  rights  of  the 
Ganss-Langenberg  Hat  Company.  No  sep- 
arate briefs  are  Sled,  and  our  disposition  of 
the  case  in  the  original  opinion  Is  a  full 
disposition  of  it  as  to  Lamed-Caiter  &  Co. 

O^e  motkm  for  rehearing  is  overruled. 


BAIXAED  V.   FOUNTAIN  BBOS.* 
(No.  7131.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  2S,  1916.     Behearlng  Denied 

Maivh  23, 1916.) 

1.  Evidence  9=3419(2)— DsEDfr—VABrriNa  bt 
Parol. 

Where  a  deed  roslted  that  the  grantee 
bought  "subject"  to  the  grantor's  indebtedness 
to  the  original  vendor  of  the  land,  evidenced  by 
six  notes,  the  grantor's  parol  evidence,  in  the 
original  vendor's  suit  against  both  parties,  that 
the  grantee  agreed  to  pay  the  mdebtedness 
when  buying  tbe  land,  was  not  inadmissible  as 
tending  to  vary  the  terms  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1912;    Dec.  Dig.  <S=»419(2).l 

2.  EvTDERoa   ^^19(2)  —  Deeds— Considkba- 
TiON— Showino  bt  Paboi.  Bvidkncb. 

Oral  testimony  is  admissible  to  explain  or 
add  to  the  consideration  recited  in  a  deed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  1912;    Dec.  Dig.  «S=!>419(2).1 

Appeal  from  District  0>urt,  Brazos  Coun- 
ty;  J.  C.  Scott,  Judge. 

Suit  by  Fountain  Brothers  against  G.  S. 
Ballard  and  others.  From  a  Judgment  for 
plalntllXs,  the  named  defendant  appeals.  Af- 
firmed. 

Bebout  ft  Penland  and  B.  O.  Stotter,  all  of 
Waco,  for  appellant  J.  G.  Mlnkert,  ot  Bry- 
an, for  appellees. 

LANE,  J.  On  the  27th  day  of  Mar«ii,  1914, 
Foontaln  Bros,  conveyed  to  J.  W.  Wiley  cer- 
tain city  lots  in  Bryan,  Tex.,  and  In  part  pay- 
went  therefor  Wiley  executed  his  six  prom- 
issory notes,  the  first  for  $250  and  the  other 
five  for  $500  each.  All  of  said  notes  were  se- 
cured by  retention  of  the  vendor's  Uen  on 
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said  lota.  Thereafter  J.  W.  Wiley  and  wife 
by  deed  conyeyed  said  lots  to  appellant  O.  8. 
Ballard.  Said  deed  contains  the  following: 
"For  and  in  consideration  of  the  sum  of  six 
tbonsand  dollars,  to  us  paid,  and  secured  to  be 
paid  by  O.  S.  Ballard,  as  foUows:  $3,250.00 
cash  in  hand  paid,  the  receipt  of  which  is  here- 
by acknowledged,  in  exchange  of  property,  said 
Ballard  buying  subject  to  an  indebtedness  of 
^,750.00  evidenced  by  six  notes  made  tiy  said 
Wiley,  payable  to  Fountain  Bros.,  at  Bryan, 
Texas,  the  first  for  $250.00,  and  the  other  fire 
for  $500.00  each,  •  •  *  bearing  8  per  cent, 
per  annum  Interest,  and  providing  tot  10  per 
cent  attorney's  (eei,  etc." 

Fountain  Bros,  brought  this  suit  in  the  dis- 
trict court  of  Brazos  county  against  J.  W. 
Wiley  and  O.  S.  Ballard  to  recover  on  said 
notes ;  against  Wiley  as  maker,  and  against 
Ballard  on  an  alleged  promise  to  pay  said 
notes  as  part  consideration  for  said  lots,  and 
for  a  foreclosure  of  their  vendor's  lien.  Oth- 
er parties  were  made  defendants  who  need 
not  be  mentioned  for  the  purpose  of  this  opin- 
ion. PlaintlS  alleges  that  as  part  of  the  con- 
sideration of  said  lots  G.  S.  Ballard  under- 
took and  agreed  to  pay  off  said  notes.  De- 
fendant answered  admitting  that  be  purchas- 
ed said  lots  from  J.  W.  Wiley,  and  says  that 
he  bought  same  subject  to  said  notes  and 
lien  of  Fountain  Bros.,  but  specially  denies 
that  he  agreed  to  pay  oS  said  notes  as  alleg- 
ed by  plaintiff,  or  otherwise  assumed  their 
payment.  J.  W.  WUey  was  the  only  witness 
who  testified  as  to  the  consideration  set  out 
in  the  deed  be  gave  Ballard.  He  testified 
that  at  the  time  the  deed  was  executed  and 
delivered  it  Was  the  understanding  between 
himself  and  Ballard  that  Ballard  would  pay 
off  the  six  notes  mentioned  in  said  deed; 
that  these  notes,  together  with  the  $3,250, 
estimated  value  of  the  property  of  Ballard's 
taken  in  exchange,  made  the  $6,000  expressed 
in  the  deed  as  tiie  total  consideration  £or 
the  lots  sold  by  Wiley  to  Ballard;  that  It 
was  agreed  that  Ballard  was  to  convey  to 
him  (WUey)  the  land  of  Ballard  valued  «t 
$3,250  and  to  take  the  Indebtedness  of  $2,750 
due  Fountain  Broa.,  making  $6,000;  that  the 
lots  were  bought  by  Ballard  with  the  under- 
standing that  he  was  to  take  care  of  the  $2,- 
750  evidenced  by  said  notes.  He  further  tes- 
tified that  at  the  time  he  made  the  deed  to 
Ballard  there  was  no  discussion  between  him 
and  Ballard  about  the  recital  in  the  deed  that 
Ballard  was  to  buy  subject  to  the  said  $2,- 
750,  except  that  Ballard  was  to  take  care  of 
such  indebtedness.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  and  upon  the 
pleadings  and  evidence  the  trial  court  render* 
ed  Judgment  for  Fountain  Brew,  against  J.  W. 
Wiley  and  O.  S.  Ballard,  appellant,  for  the 
$3,290.40,  principal,  interest,  and  attorney's 
fees,  and  tor  a  foreclosure  of  their  vendor's 
lien  on  the  lots  sold  by  them  to  WUey.    'S^ne 


Judgment  directed  that  said  Wta  be  sold  and 
the  proceeds  be  applied  to  the  payment  of  said 
Judgment,  and  that  if  oald  ptoosoda  were  In- 
sufficient to  pay  aald  Judgment,  and  J.  W. 
Wiley  paid  any  balance  due  thereon,  then 
and  in  that  event  he  (WUey)  should  have  ex- 
ecution against  Ballard  for  the  collection  of 
such  amount  as  may  be  paid  by  him.  From 
this  Judgment,  Q.  S.  Ballard  has  appealed. 

[1,  2]  The  contention  of  appellant  la  tbat 
the  deed,  by  which  J.  W.  WUey  conveyed  to 
him  the  lots  in  question,  recites  that  he 
bought  "subject"  to  the  Indebtedness  eri- 
denoed  by  the  six  notes  of  Fountain  Bros., 
and  not  that  he  assumed  to  pay  said  indebted- 
ness, and  that  the  court  erred  in  permitting 
J.  W.  WUey,  bis  vendor,  to  testify  to  alleged 
verbal  agreements  between  him  and  WUey 
at  the  time  of  the  execution  of  said  deed, 
which  In  effect  varies  the  terms  of  the  writ- 
ten deed  and  whidi  constitutes  the  entire  and 
complete  agreement  between  the  parties  rela- 
tive to  the  consideration  to  be  paid  by  Bal- 
lard for  the  lots. 

We  cannot  agree  with  appellant  in  such 
contention.  The  clause  of  the  deed  relative 
to  the  consideration  to  be  paid  by  Ballard 
recites  that  such  consideration  is  the  sum  of 
$6,000,  $3,250  of  which  was  to  be  and  in  fact 
was  paid  by  a  conveyance  by  BaUard  of  cer- 
tain property  to  WUey,  and  $2,750  was  to  be 
paid  by  Ballard  to  Fountain  Bros,  in  dis- 
charge of  six  notes  executed  and  delivered 
by  WUey  to  Fountain  Bros,  in  part  payment 
for  the  lots  in  questlMi.  The  expression, 
"buys  subject  to  said  six  notes,"  In  the  latter 
part  of  the  clause  reciting  the  consideration, 
does  not  have  the  legal  effect  sought  to  be 
given  it  by  appellant,  Ballard.  We  do  not 
think  the  testUuMiy  of  the  witness  WUey, 
complained  of,  tends  to  vary  the  terms  of 
the  deed,  but  it  is  consistent  therewith.  Bat 
if  we  were  to  give  the  clause  of  the  deed 
mentioned  the  meaning  contended  for  by  ap- 
pellant, stiU  we  could  not  give  it  the  legal 
effect  contended  for  by  him.  It  has  been  on- 
iformly  held  by  the  courts  of  this  state  that 
the  recited  consideration  In  a  deed  may  be 
explained  or  even  added  to  by  oral  testimony, 
so  as  to  show  the  true  consideration.  Bii» 
tol  Bank  v.  Stiger,  86  Iowa,  344,  63  N.  W. 
265;  Jones  on  Mort  g  740;  Taylor  v.  Merrill, 
64  Tex..  4d4;  HUl  v.  Hoeldtke,  104  Tex.  591. 
142  S.  W.  871.  40  U  R.  A.  (N.  S.)  672. 

We  conclude  that  the  court  did  not  err  in 
admitting  the  testimony  of  the  witness  TVU- 
ey>  and  hence  overrule  appellant's  conten- 
tion. 

The  evidence  was  amply  sufficient  to  sup- 
port the  Judgment,  and,  finding  no  error  in. 
the  trial  of  the  cause,  the  Judgment  of  tli» 
trial  court  is  in  aU  things  affirmed. 

Affirmed. 
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INVESTORS'  MORTGAGE  SECURITY  CO., 
Limited,  v.  NEWTON  et  al.    (No.  7412.)* 

(Court  of  CSvil  Aweals  of  Texas.    Dallas.    Feb. 

19,   1816.     Rehearing   Denied 

March  25,  1916.) 

L  HovEarncAS  «=>141C1),  142(1)— laiABiUTiKS 

EiTTORCKABLK— EiXPBBBS   IiIBNS. 

Under  Rer.  St  1911,  i  3422,  prwidin?  for 
exempt  property  of  an  insolvent  decedent's  es- 
tate to  pass  aMoIntely  to  the  widow  and  chil- 
dren free  from  debts  Ol  the  estate,  express  liens 
on  «  homestead  glre  war  to  the  rights  of  the 
widow  and  chiMren,  oaleaa  within  excqptiona 
named  in  the  section. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Ont  Dig.  f§  261-288,  269-273,  27T-280;  Dec 
Dig.  <S=141(1),  142a).l 

2.  HOMSSTEAD   «=>141(1),   142(1)— LXABILmXS 
BnVOBCEABLB— EXP^SS   LiBNS. 

That  an  exprees  lien  was  created  on  land 
before  marriage  of  Uie  owner  does  not  aifect  the 
rale  that  express  liens  on  the  homestead  of  an 
iosolrent  are  subject  to  the  rights  of  the  widow 
ud  children  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  IS  261-268,  269-273,  277-280;  Dec 
Dig.  ft=»141(l),  142a).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  C  Roberts,  Judge. 

Salt  by  the  Investors'  Mortgage  Secnrlty 
Company,  Ldmlted,  against  Mrs.  L.  L.  New- 
ton and  others.  Judgment  for  detoidants, 
and  plaintiff  brings  error.    Affirmed. 

M.  D.  Oano  and  W.  N.  Coombes,  both  of 
Dallas,  for  plaintiff  In  error.  N.  G.  Tamey, 
M.  6.  Owen,  E.  B.  Hurt,  and  R>  L.  Hurt,  all 
at  Dallas,  for  defendants  In  enot. 

RAINBT,  C.  J.  This  suit  was  brought  by 
plaintiff  in  error  against  defendants  In  error, 
who  are  the  sarrlvlng  widow  and  children, 
respectively,  of  E.  E.  Newton,  deceased,  to 
establisli  an  indebtedness  and  lien  on  a  tract 
of  land  owned  by  said  E.  E.  Newton  at  his 
deatti,  and  which  was  at  the  time  of  his 
death  the  homestead  of  said  Newton  and 
family,  consisting  of  the  said  widow  and  chil- 
dren. The  answer,  In  effect,  was  that  said 
land  was  the  homestead,  that  the  estate  of 
said  Nerwton  was  insolvent,  that  said  home- 
stead had  been  set  apart  to  defendants  in 
error  as  sudi,  and  that  said  lien  was  there- 
by discharged  as  to  said  land.  The  case  was 
tried  by  the  court  without  a  jury,  and  judg- 
ment rendered  in  favor  of  plaintiff  in  error 
establishing  said  claim  against  the  estate, 
but  denied  the  lien  on  said  land.  From  tha 
judgment  denying  said  land  subject  to  said 
lien,  this  appeal  was  taken. 

The  facts  are  that  plaintiff  In  error  is  a 
corporation  by  virtue  of  the  laws  of  Great 
Britain,  doing  business  In  Texas  by  its  per- 
mission. The  defoidants  in  error  are  the 
widow  and  children  of  E.  E.  Newton,  de- 
ceased, and  Mrs.  Newton  Is  the  admlnistra- 
tiix  of  his  estate,  which  was  insolvent  at  his 
death.  On  March  7,  188S>  E.  B.  Newton, 
then  unmarried,  executed  bis  note  for  $600, 
payable  to  himself  and  to  secure  the  pay- 


ment of  same  executed  a  deed  of  trust  to  the 
land  in  controversy,  being  92  acres,  with 
Philip  Lindsley  as  trustee.  Said  note  was 
duly  transferred  to  James  R.  Mitchell.  New- 
ton remained  single  until  November  17,  1899, 
when  lie  married  defendant  in  error  Lula  L. 
Newton.  In  June,  1900,  B.  B.  Newton,  with 
his  famUy,  moved  upon  said  land  and  lived 
thereon  as  hla  home  until  October,  1901,  when 
said  Newton  and  bis  wife  moved  to  the  Ter- 
ritory of  Oklahoma,  where  they  acquired  a 
homestead.  WhUe  living  there,  In  AprU, 
1802,  said  B.  B.  Newton  made  application  to 
plaintiff  in  error  for  a  loan  of  $700  to  take 
up  said  $600  note  whidi  was  held  by  plaintiff 
in  error,  it  liavlng  been  duly  transferred  by 
said  Mitchell.  Said  loan  was  made,  a  note 
for  $700  executed  by  said  Newton  In  renew- 
al and  extension  of  said  $600  note,  Interest 
and  expenses,  and  for  this  purpose  a  new 
trust  deed  to  said  land  was  executed,  with 
Robert  Ralston  named  as  trustee.  Said  New- 
ton, without  being  joined  by  his  wif6,  made 
ttie  last  transaction.  Some  time  after  the  last 
trnnaaction  E.  B.  Newton  and  family,  Iiaving 
sold  the  home  In  Oklahoma,  moved  txu^  to 
Texas  and  reoccupled  and  lived  on  said  land 
as  their  home  until  he  died  in  February, 
1910,  leaving  surviving  him  Ijie  defendants 
in  error  herein.  Mrs.  Newton  was  duly  ap- 
pointed administratrix  of  his  estate,  whidi 
was  Insolvent  By  order  of  the  probate  court 
said  land  was  duly  set  apart  as  the  home- 
stead of  defendants  in  error.  Said  order  of 
the  probate  court  has  never  been  set  aside  or 
appealed  from.  The  claim  of  plaintiff  In  er^- 
ror  was  presented  to  the  administratrix  for 
allowance,  but  same  was  refused — hence  this 
suit  The  land  was  the  separate  property  of 
E.  E.  Newton,  It  having  been  acquired  by 
him  before  marriage,  and  the  indebtedness 
was  for  Iwrrowed  money,  none  of  which  was 
expended  for  the  purchase  price  of  said  land. 

[1]  There  Is  no  controversy  about  the  facts, 
upon  which  but  one  question  of  law  arises 
for  determination,  and  that  is :  Did  the  said 
land  as  a  homestead  descend  and  vest  in  de- 
fendants In  error  freed  from  the  lien  given 
by  B.  E.  Newton,  while  single,  the  estate  of 
said  Newton  being  Insolvent  at  his  death? 
We  are  of  the  opinion  that  this  should  be  an- 
swered in  the  affirmative.  The  Hen  on  the 
land  was  executed  by  Newton,  It  t>elng  his 
separate  property,  he  being  at  that  time  a 
single  man.  He  subsequently  extended  and 
renewed  the  lien  after  he  bad  married,  and 
it  was  a  valid  and  subsisting  lien  at  the  time 
of  his  death,  but  his  estate  was  Insolvent, 
which  subordinated  the  lien  on  the  land  sub- 
jected to  the  widow's  and  children's  claim 
to  homestead  exemption. 

Our  state  under  its  Constitution  and 
laws  has  made  wise  provision  for  the  exemp- 
tion of  the  homestead  for  the  protection  of 
the  bead  of  a  family,  his  wife  and  childpen, 
and  especially  so  for  the  wlffe  and  childrok 
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wben  the  busband  dies  and  leares  an  insol- 
vent estate.  R.  S.  1911,  art.  S422.  This  arti- 
cle provides  for  all  exempt  property  to  pass 
absolutely  to  the  widow  and  children  free 
from  debts  of  the  estate,  except  in  certain 
cases,  this  not  being  within  the  exception. 
Therefore  express  liens  on  exempt  property 
bare  to  give  way  to  the  widow's  and  chil- 
dren's right  to  such  property,  unless  the  debt 
comes  within  the  exception.  This  mle  was 
first  announced  In  Robertson  ▼.  Paul,  16  Tex. 
472,  which  has  been  adhered  to  ever  stnoe. 
This  case  baa  l>een  criticized  by  other  Juris- 
dictions,  but  our  Supreme  Court  has  not 
thought  proper  to  overtuni  It,  and  it  remains 
the  law  to-day.  In  support  ot  this  rule/we 
cite  Hoefling  v.  HoefDng,  167  S.  W.  210; 
Griffle  V.  Maxey,  58  Tkc.  214;  BUnn  v.  Mo- 
I>onald,  92  Tex.  604,  46  S.  W.  787,  48  S.  W. 
571,  50  S.  W.  931 ;  Krueger  v.  Wolf,  12  Tex. 
C31v,  App.  167,  33  S.  W.  663 ;  Reeves  v.  Petty, 
44  Tex.  249;  Bonding  Co.  v.  Logan,  166!  S. 
W.  1132,  and  numerous  others. 

[2]  While  plaintlfl  in  error  vtrtnally  ad- 
mits that  the  foregoing  is  the  rule  in  this 
state,  yet  it  contends  that  this  case  isdlfter- 
eut  and  is  not  governed  by  the  ruling  an-^ 
nounced,  because  Newton  was  a  single  man 
when  he  created  the  lien  on  the  land,  and  it 
could  not  be  anticipated  that  he  would  mar- 
ry and  the  widows  right  would  intervene  to 
defeat  the  valid  U«i.  We  see  no  material 
difference  in  principle  whether  a  man  is  sin- 
gle or  married  when  a  valid  lien  is  fixed,  If 
in  the  case  of  the  married  man  the  wife  does 
not  Join  in  the  lien.  In  the  latter  case  the 
llenholder  knows  of  the  marriage,  and  takes 
cognizance  of  the  then  existing  law ;  and  in 
the  former  his  marriage  should  be  anticipat- 
ed, and  the  same  rule  ot  law  obtains.  {The 
law  fixes  the  status  of  the  property  at  the 
time  of  the  death  of  the  parties,  and  if  the 
estate  is  Insolvent,  the  lien  on  exempt  prop- 
erty is  subordinated  to  the  rights  of  the  wid- 
ow and  children. 

In  Krueger  v.  Wolf,  supra,  the  facts  are 
that  Mrs.  Stuessey,  a  widow,  and  her  widow- 
ed daughter,  Mrs.  Krueger,  were  living  to- 
gether as  one  family  upon  lots  3  and  4, 
block  30,  in  the  city  of  Austin,  which  was 
Mrs.  Stuessey's  separate  property  to  the  ex- 
tent of  a  life  estate,  and  her  h(Mnestead. 
Mrs.  Stuessey  owned  two  other  lots,  Nos.  11 
and  12,  block  20,  in  said  dty,  but  no  part  of 
the  homestead.  She  Incumbered  these  two 
lots  with  a  valid  lien.  Subsequently  she 
died  Insolvent,  leaving  Mrs.  Krueger  as  her 
only  heir  and  only  constituent  of  the  family. 
Mrs.  Krueger  sought  through  the  probate 
court  an  allowance  in  lieu  of  a  homestead, 
tots  11  and  12,  block  29,  were  set  apart  to 
her  as  a  homestead,  subject  to  the  payment 
of  the  Hen.  On  appeal  the  court  reversed 
the  Judgment  and  rendered  it  in  favor  of 
Mrs.  Krueger,  holding  that  she  was  entitled 
to  said  lots  as  a  homestead'  freed  from  the 
lien,  thereby  vesting  absolute  title  in  her. 


^nils  case  illustrates  the  principle  that 
should  be  applied  ta  the  facts  of  this  case 
Mrs.  Stuessey,  at  the  time  She  created  the 
lien  on  the  two  lots,  was  authorized  to  do  so, 
and  the  said  lien  was  valid.  But  she  died 
Insolvent,  and  the  Hen  she  bad  theretofore 
fixed  became  subordinate  to  the  homestead 
exemption.  So  in -the  instant  case  Newton 
had  the  right  to  establish  a  lien  on  tlie  land, 
and,  subsequently  dying  insolvent,  the  lien 
was  subordinated  to  the  homestead  rights  of 
his  widow  and  cdilldren.  Being  a  rural  home- 
stead, it  Is  not  subjected  to  valuation,  for 
the  law  does  not  fix  any  valuation,  but  only 
requires  that  it  shall  sot  exceed  200  acres 
of  laud. 

It  did  not  require  any  action  of  the  probate 
ooatt  to  fix  an  allowance  in  Ueu  of  the  home- 
stead In  this  instance,  as  it  became  estab- 
lished by  reason  of  the  estate  being  insol- 
vent. Hoefling  V.  Qo^lng,  supra;  Bonding 
Co.  V.  Logan,  supra. 

The  principle  herein  seems  a  little  hard 
on  creditors  who  have  -trusted  on  the  faith  of 
creating  liens  to.  aeouie  the  payment  of  their 
debts,  but  believing  sudi  to  be  Qie  la-w,'  as 
decided  by  tbe  decisions,  the  Judgment  is  af- 
firmed. 

Affirmed. 


STKOBR  LCMBBB  OO.  t.  UeSWAIN  et  at 
(No.  1573.) 

(Court  of  Civil  Appeals  of  TmoiL     Texarkana. 
March  3,  1916.    Rehearing  Denied 
March  8,  1»1K) 
JuDouENT  «=s>403— Satisfaction— Eftbct. 

l!k|ulty  will  not  interfere  to  set  aside  a 
Judgmont  where,  after  Its  rendition,  there  was 
a  compTomise  and  settlement,  and,  in  violation 
of  tbe  compromise,  ezecation  issued  and  a  judg- 
ment was  satisfiea  by  sale  of  the  propeity  to  a 
third  person;  the  remedy  then  being  by  an  ac- 
tion at  law  for  damages  for  the  wrongful  taking, 
and  not  to  set  aside  me  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  764;  Dec.  Dig.  ®=403.] 

Appeal  from  Fannin  County  Court;  B.  F. 
Leslie,  Judge. 

Action  by  Mra  E>.  O.  McSwaln  and  others 
against  the  Steger  Lumber  Company,  a  cor- 
poration. From  a  lodgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  remanded. 

The  Steger  Dumber  Company,  a  corpora- 
tion, filed  suit  on  June  17,  1914,  against  H. 
M.  Curtis,  Shelby  Hudson,  and  Mrs.  B.  O. 
McSwaln,  doing  business  as  partners,  for  a 
balance  of  $216.77  due  on  account  After  the 
regular  service  of  citation  on  the  defendants, 
and  at  the  regular  term  of  court  on  July 
7,  1914,  plaintiff  took  a  Judgment  by  default 
against  the  defendants  for  $91.70,  with  in- 
terest from  date  and  costs  of  suit  On  De- 
cember 2, 1914,  the  plaintiff  in  tiie  suit  caus- 
ed to  be  issued  a  writ  of  execution  to  enforce 
the  Judgment;  and  the  sheriff  levied  the  writ 
on  personal  property  of  the  defendant  Mrs. 
B.  G.  McSwaln,  and,  after  selling  such  per- 
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aonal  propertTi  applied  tbe  proceeds  of  sale 
to  the  full  satisfaction  of  the  Judgment  and 
costs.  Tbe  plalntur  by  attsroey  on  February 
20, 1915k  eatered  »n  tbe  margin  of  tbe  Jadg- 
oait  entiy  la  tbe  minutes  of  tbe  court  that 
tbe  judgment  was  satisfied  with  tbe  proceeds 
of  Bale  under  execution.  On  June  17,  1915, 
tlie  defendants  filed  tbe  Instant  suit  to  set 
isiiB  and  cancel  tbe  judgment  and  any  ex- 
ecution tbereunder,  alleging  as  grounds 
therefor  that  after  the  Institution  of  said  suit 
the  defendants  and  tbe  plaintiff  agreed  upon 
a  settlement  and  compromise  of  the  suit, 
and  that  tbereafterwards  defendants  paid  to 
said  plaintiff,  and  plaintiff  accepted,  the  sum 
of  $207.30  IB  f«H  settlement  of  the  indebted- 
ness sued  on ;  and  that  It  was  further  agreed 
and  understood  by  and  between  the  parties 
to  said  settlement  tbat  tbe  said  suit  would 
be  dismissed  at  tbe  costs  of  the  plaintiff 
therein,  and  tbat  defendants  therein  would 
not  be  required  to  make  any  defense  In  the 
salt  nor  to  pay  any  other  sum  or  sums  c^ 
moaey  on  account  thereof.  That,  relying  upon 
mid  agreoneut  and  settlement,  the  defend- 
ants therein  made  no  appearance  in  tbe  suit, 
and  paid  no  further  attention  to  tbe  suit,  and 
did  not  know  until  about  January  S^  1916, 
that  the  plaintiff  therein  had  taken  Judgment 
against  them  In  said  suit,  in  violation  of  said 
oanpromise  agreement  and  settlement;  that 
the  plaintiff  in  tbe  judgment  bad  caused  an 
execution  to  be  levied  on  the  property  of  tbe 
defendants  therein,  and  had  caused  tbe  prop- 
erty to  be  sold  under  the  execution.  The 
prayer  was: 

"Wiierefore  plaintiffs  pray  that  said  defend- 
ant be  cited  to  answer  tbia  petition,  and  on 
hearing  hereof  the  judgment  heretofore  rendered 
in  mid  cause  of  Steger  liumber  Company  v.  H. 
U.  Curtis  et  aL,  No.  2862  on  the  docket  of  this 
•xturt,  be  reopened,  vacated,  set  aside,  and  an- 
ncllcf),  and  the  execution  and  sale  so  had  under 
said  fraudulent  judpnent  be  declared  null  and 
void,  for  cost  of  suit,  and  relief,  general  and 
(pedal,  to  which  they  may  be  entitled  in  law  or 
equity.'' 

Tbe  Jury  made  the  finding,  on  special  is- 
sues, that  there  had  been  a  compromise  agree- 
ment and  settlement  before  the  taking  of  tbe 
judgment.  Tbe  court  entered,  In  accordance 
with  the  prayer  of  the  i)etltlon,  a  decree  set- 
ting aside  and  declaring  nuU  and  void  the 
Judgmoit  execution  and  the  levy  and  sale 
made  thereunder.  Ai>pellant  appeals,  seeking 
revision  of  tbat  decree. 

Tbos.  P.  Steger,  of  Bonham,  for  appellant 
A.  P.  Boldlng  and  J.  W.  Oross,  both  of  Bon- 
ham, fw  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  proceeding  In  the  Instant  case  is  by  in- 
tendment in  the  nature  of  a  bill  in  equity, 
wherein  appellees  are,  according  to  the  aver- 
ments, merely  seeking  to  be  relieved  against 
a  Judgment  taken  at  a  former  term  of  court, 
in  violation  of  a  previous  compi'omlse  agree- 
ment and  settlement  by  payment,  after  suit 
and  before  judgment,  of  tbe  debt  sued  on  in 
sudi  Buib     And  tbe  evidence  conclusively 


shows  tbat  subsequent  to  tbe  rendition  of  the 
Judgment  complained  of,  and  nearly  four 
months  before  the  instltntlon  of  the  presmt 
proceedings,  the  Judgment  bad  been  fully  en< 
fortsed  and  paid  by  proceeds  of  execution  sale, 
and  formal  entry  of  satisfaction  of  the  judg- 
nuKiti  had  been  duly  reglst««d.  And  there 
does  not  appear  any  evidence  that  tbe  plain- 
tiff In  the  Judgment  was  endeavoring  or 
ttireatening  to  make  further  attempt  at  en- 
forcing such  satisfied  Judgment.  And  it  ap- 
pears tbat  the  plaintiff  in  execution  was 
neltber  the  purchaser  of  the  property  sold 
under  execution,  nor  in  poesession  of  or 
claiming  the  same.  Since  satisfaction  under 
execution,  and  formal  entry  thereof,  of  the 
Jodgment  bad  the  legal  effect  to  extinguish 
and  wipe  oot  tbe  Judgment  debt  and  cancel 
tt»  Judgment,  it  could  not  be  legally  fur- 
ther executed  or  enforced.  As  remarked  In 
the  similar  case  of  Fluegelman  v.  Armstrong, 
69  Misc.  Reip.  at  page  508,  110  K.  Y.  Supp;  at 
page  969: 

"It  is  perfectly  clear  tiiat  at  the  time  tlie  mo- 
tion was  made  to  open  tbe  defendant's  default 
and  to  vacate  and  set  aside  the  judgment  there 
was  no  judgment  in  existence,  and  therefore 
nothing  for  tbe  court  to  exercise  its  power  up- 
on.   The  judgment  bad  beea  exttnguiBhed." 

Consequently  there  manifestly  appears  ade- 
quate relief  against  injury  by  reason  of  tbe 
Judgment,  which  was  legally  vacated  and  ex- 
tinguished by  full  satisfaction,  and  a  want  of 
any  need  or  groond  for  eqfultable  asslstanoe. 
Equity  could  give  no  further  assistance  and 
grant  no  more  relief  against  further  injury 
from  the  Judgment  than  already  adequately 
existed  to  appellees.  Equity  action,  under 
common  principle,  is  not  granted  where  there 
is  no  real  Injury  to  be  apprehended.  Watrous 
V.  Rodgerg,  16  Tex.  411 ;  Whitman  v.  Willis, 
51  Tex.  421.  And  equity  action  Is  given,  in 
tbe  character  of  eases  such  as  pleaded,  to  af- 
ford relief  rfther  by  preventing  the  depriva- 
tion of  property  or  by  restoration  of  tbe 
property  so  wrongfully  and  unjustly  taken. 
For  instance,  as  a  ground  of  relief  courts  of 
equity  interpose  and  prevent  the  enforce- 
ment or  further  collection  of  a  Judgment 
where  the  demand  upon  which  it  Is  based  has 
been  fully  satisfied  prior  to  its  entry  (Gates 
V.  Steele,  68  Conn.  316,  20  Afl.  474,  16  Am. 
St  Rep.  268;  Greenwaldt  v.  May,  127  Ind. 
611,  27  N.  E.  108,  22  Am.  St  Rep.  660;  Hib- 
bard  v.  Eastman,  47  N.  H.  507,  93  Am.  Dec. 
467),  and  make  restoration  of  the  property 
wrongfully  taken,  where  clrcimistances  per- 
mit (Cook  T.  Sparks,  47  Tex.  28),  and  in- 
terpose, in  circumstances  where  tbe  Judgment 
Is  not  in  fact  satisfied  and  sbonld  be  vacated, 
to  prevent  its  being  further  enforced  (Heath 
V,  Garrett,  50  Tex.  264 ;  UiiBhfeld  v.  Brown, 
30  S.  W.  962 ;  American  Surety  Co.  v.  Bern- 
stein, 101  Tex.  189,  105  S.  W.  990).  But 
where,  as  here  alleged  and  proven,  the  Judg- 
ment has  since  rendition  been  satisfied  by 
process  of  execution,  the  remedy  for  such 
wrongful  taking  of  the  property  is  an  action 
for  damages.     Cleveland  v.  Tafts,  69,  Ter. 
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580,  7  S.  W.  72 ;  Bonk  of  Mertens  v.  St^ens, 
51  Tex.  «▼.  App.  211,  111  S.  W.  782.  See,  also, 
Chambllss  v.  Hass,  125  Iowa,  484,  101  N.  W. 
163,  68  L.  R.  A.  126,  3  Aim.  Cas.  p.  16,  show- 
ing that  Involuntary  payment  <jt  the  wrong- 
tal  Judgment  does  not  operate  as  a  waiver  of 
right  to  restitution  or  redress  by  proper  ac- 
tion therefor.  Therefore,  la  view  of  the 
fbcts  stated,  it  is  believed  that  it  should  be 
held,  as  insisted  by  appellant  under  proper 
assignment  of  error,  that  there  is  failure  to 
prove  any  need  or  ground  for  equitable  relief 
against  injury  by  reason  of  the  Judgment. 

The  case  of  Patterson  v.  Keeney,  165  CaL 
465,  132  Pac.  1043,  Ann.  Cas.  1»14D,  232,  re- 
lied on  by  appellees,  la  purely  a  statutory  pro- 
ceeding to  set  aside  a  default  Judgment, 
which  does  not  obtain  so  eztendedly  in  this 
state.  It  may  be  remarked,  though,  that 
quite  a  different  case  would  have  been  pre- 
sented here  If  the  petition  had,  besides  at- 
tacking the  Judgment  as  it  did,  gone  further 
and  sought  damages  as  for  conversion  or 
wrongful  taking  of  property  under  execution. 
And  we  do  not  by  the  remark  intend  to 
agree,  as  urged  by  appellees,  that  such  char- 
acter of  suit  most  necessarily  be  brought  in 
the  court  where  the  Judgment  was  originally 
rendered. 

It  is  concluded  that  the  court  erred  In  not 
granting  the  motion  for  new  trial,  as  com- 
plained of  by  appellant,  and  the  Judgment  is 
reversed,  and  the -cause  remanded. 


GULF,  O.  &  S.  F.  RT.  CO.  et  aL  v.  ATLAN- 
TIC FRUIT  DISTRIBUTORS  et  aL 

(Oonrt  of  Civil  Appeals  of  Texas.  Texarkana. 
Feb.  28,  1916.  On  Motion  to  Correct  Record 
and  Set  Aside  Dismissal,  March  9,  1916.) 

1,  Afpxai.  akd  Bbbob  «=379<1)  —  "Fihai, 
Judgicent" — Several  Defendants. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1997,  providing  that  only  one  final  judg- 
ment sliaJl  be  rendered  in  any  cause,  there  is 
no  "final  judgment"  from  which  an  appeal  may 
be  taken  in  a  cause  against  several  defendants 
until  it  is  finally  disposed  of  as  to  all  of  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  484,  486-493;  Dec.  Dig. 
«=>79(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  E^nal  Judgment] 

2.  Appeai.  AI7D  Bbbok  «=»79(1)— Final  Judg- 
ment—Cross- Actions. 

Where  two  defendants  in  an  original  ac- 
tion on  contract  for  the  purchase  of  fruit 
brought  a  cross-action  against  a  railway  com- 
pany for  damages  to  the  fruit  during  shipment 
and  the  action  and  croa»-action  were  tried  to- 
gether and  judgment  was  rendered  only  against 
one  of  the  defendants  and  the  railway  company, 
the  judgment  in  the  cross-action  could  be  treated 
only  as  part  of  the  one  judgment  allowed  in  the 
cause,  and,  there  having  been  no  disposition  of 
the  case  as  to  the  othpr  defendant,  no  appeal 
would  lie  from  the  judgment  against  the  railway 
company. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  484,  486-493;  Dec.  Dig. 
«=»79(1).] 


Appeal  from  lAinar  Comity  Coort;  S.  B. 
M.  Long,  Judge. 

Acti(ni  by  the  Atlantic  Fndt  Distributors 
against  J.  D.  Payne  and  another,  in  which 
the  defendants  flled  a  crosa-blU  against  the 
Oulf,  Colorado  &  Santa  F6  Railway  Cmnpa- 
ny.  Judgment  tot  the  plaintiff  against  the 
named  defendant  only  and  tor  that  defend- 
ant against  the  cross-defendant,  and  defend- 
ant and  cross-defendant  api)eal.  Appeal  dis- 
missed. 

Terry,  Cavln  &  Mills  and  Jno.  O.  Gregg, 
all  of  Galveston,  and  Wright  &  Patcidc,  B. 
B.  Sturgeon,  and  M.  H.  Baughn,  all  of  Paris, 
for  appeUants.  A.  P.  Park,  of  Paris,  for  ap- 
pellee. 

LEVY,  J.  The  Atlantic  Fruit  Distributors 
sued  J.  D.  Payne  on  contract,  to  recover  the 
purchase  price  of  a  car  of  bananas,  and  the 
First  State  Bank  of  Paris  as  guarantor  of 
the  payment  of  the  price.  J.  D.  Payne  an- 
swered the  suit  and  filed  a  cross-bill  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, seeking  to  recover  of  It  damages  for 
alleged  negligence  respecting  transportation 
of  the  car  of  bananas.  The  charge  of  the 
court  authorized  a  verdict  in  favor  of  the 
plaintiff  against  Mr.  Payne  and  the  bank, 
and  the  Jury  so  found.  And  the  charge  of 
the  court  authorized  a  verdict  In  favor  of  Mr. 
Payne  against  the  railway  company,  and  the 
Jury  so  found.  The  Judgment  of  the  court, 
though,  as  it  appears  in  this  transcript,  does 
not  dispose  of  the  First  State  Bank  of  Paris, 
and  the  Judgment  is  not  In  that  respect  in 
conformity  with  the  pleadings,  diarge  of  the 
court,  and  verdict  J.  D.  Payne  and  the  rail- 
way company  each  appeal. 

[1,2]  The  question  of  Jurisdiction  of  this 
court  is  directly  presented,  upon  the  ground 
that  there  is  not  a  sufficient  final  Judgment 
under  the  statute  to  base  an  appeal  upon. 
The  Judgment  did  not  dispose  of  the  litiga- 
tion as  to  all  parties  in  the  suit  And  It  is 
thought  that  this  should  have  been  done  In  or- 
der to  have  a  final  Judgment  under  the  stat- 
ute. Tlie  statute  permits  only  one  final  Judg- 
ment to  be  rendered  In  any  cause.  Article 
1997,  Vernon's  Sayles'  Statutes.  And  there 
Is  no  final  Judgment  in  a  case  against  several 
defendants  until  the  case  is  finally  disposed 
of  as  to  all.  The  plaintlfTs  suit  here  was,  it 
Is  quite  certain,  upon  a  contract,  and  Payne's 
cross-action  was  against  the  railway  com- 
pany on  a  tort  It  is  not  open  to  questloa 
that  the  controversies  were  quite  distinct  and 
severable;  yet  the  causes  of  action  were  In 
fact  Joined  In  and  tried  as  one  cause.  It 
is  analogous  to  several  suits  consolidated. 
Mills  V.  Paul,  1  Tex.  av.  App.  419,  23  S.  W. 
189.  The  Judgment  on  the  cross-action  there- 
fore could  be  treated  only  as  a  part  of  the 
one  Judgment  allowed  in  a  cause,  and  not 
as  a  separate  and  distinct.  Judgment  as  such. 
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The  aitpeal  of  eadi  appellant  must  be  dis- 
missed for  want  of  Jnrlsdlctlon  to  entertain 
it 

On  Motion  to  C!orrect  Becord  and  Set 
Aside  DlsmlssaL 

lit  a  former  day  of  this  court  tbe  appeal 
was  dismissed  for  went  of  Jurisdiction,  upon 
the  ground  that  a  final  Judgment  in  the  cause 
had  not  been  entered.    The  parties  tben  by 
proceedings  in  the  trial  court  caused  to  have 
entered  a  final  Judgrment,  by  nunc  pro  tunc 
order,  and  now  present  a  certified  copy  of  the 
Judgment  so  entered  and  ask  that  it  shall  be 
tai^en  as  an  amendment  of  the  Judgment  ap- 
pearing In  the  record  of  the  appeal  and  that 
we  set  aside  the  former  order  at  dismissal. 
It  Is  believed  that  the  motion  must  be  oyer- 
mled.    In  order  to  confer  the  right  of  appeal 
in  the  first  Instance,  "notice  of  appeal"  and 
*the  filing  with  the  clerk  an  appeal  bond,"  as 
wen  as   computing  the  time,   must  be,   by 
terms  of  the  statute,  trom  the  term  of  court 
"at  which  the  final  Judgment  in  the  cause  is 
rendered."    Article  2064,   R.   a    And   untU 
the  Judgmait  in  the  cause  is  actually  entered 
in  that  final  form  it  is  not  in  full  life  and  le- 
gally effectlTe  for  review  by  appeal.    Trotti 
T.  Einnear,  144  S.  W.  326.    The  actual  «itry 
of  a  Judgm^it  final  in  form,  though,  may  un- 
der proper  proceedings  be  by  a  nunc  pro  tunc 
order,  which  renders  the  Judgment  legally 
^ectire.    But  in  such  instance  the  right  ot 
appeal  begins  th^i  from  the  date  of  the  entry 
of  the  nunc  pro  tunc  order.    Partridge  ▼. 
Wooten,  137  S.  W.  412 ;    Slayden  v.  Palmo, 
90  8.  W.  906;   Rope  Co.  t.  Brick  Co,  160  S. 
W.  600.    And  appellants'  right  of  review  be- 
ginning, as  It  does,  only  at  the  date  of  the 
present  Judgment,  as  a  final  one  In  tona, 
this  court  would  lack  authority  to  relate  the 
amended  Judgment  t>ack  and  entertain  Juris- 
diction to  teview  it  as  a  part  of  and  from  the 
date  of  the  premature  appeal  from  the  for- 
mer Judgment,  interlocutory  and  not  final  in 
form.    The  present  Judgment  may  be  reviewed 
on  appeal  only  when  presented  as  a  new  and 
original  proceeding  of  appeal  in  the  manner 
and  way  prescribed  by  statute  for  appeals. 
The  former  appeal,  not  allowable  and  not 
conferring  any  Jorisdictlon  upon  this  court 
to  mtertain  It  In  ttte  first  instance,  would  be 
treated  for  all  purposes  of  appeal  as  a  nullity, 
and  as  not  capable  of  being  made  valid.    In 
case  of  dismissal  of  appeal,  the  transcript  is 
not  even  regarded  as  a  record  of  the  court 
See  Rule  62  (142  S.  W.  xrl).    Where  the 
Judgment  or  decree  in  a  cause  Is  final  in  form 
and    ai>pealable    in    the    first    instance,    an 
amendmoit  thereof  pending  appeal  Is  allow- 
able and  may  be  made  of  mlsredtals  or  mis- 
takes.   MtsSaixy  V.  Oastleberry,  6  Tex.  2S6; 
De  Hymel  v.  Mortgage  Co.,  80  Tex.  493,  16  S. 
W.  311.    The  subsequent  correction,  though, 
of  a  mere  mlaredtal  or  mistake  in  a  Judg- 
ment that  is  directly  appealable  in  the  first 


Instance,  and  over  which  this  court  would 
acquire  Jurisdiction  by  the  appeal,  presents 
quite  a  different  question  from  the  one  now 
considered.  In  such  case  a  JorisdlctliNial 
question  is  not  involved. 
The  motion  is  overruled. 


WEBSTER  V.   INTERNATIONAL  &  G.   N. 
RT.  CO.     (No.   7154.) 

(Court  of  Civil  Appeals  of  Texas.     GSalveston. 
March  10,  1916.) 

1.  Appeal  and  Ebbob  iS=»715(2)— Coubt  of 
Civil  Appeals— Powbb  to  Asckbtain  Ju- 
BlSDicTioN — Statute. 

By  direct  provision  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1593,  the  Court  of  Civ- 
il Appeals  has  power  to  ascertain  by  affidavit  ot 
otherwise  snch  matters  of  fact  as  may  be  nec- 
essary to  the  proper  exercise  of  its  jurisdiction. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2965;  Dec.  IMg.  «=» 
716(2).]  »     -<»— 

2.  Appeal  and  Ebbob  «»407Cl)— Afpeai.  bt 
Wbit  op  Ebbob— CrrATiON. 

A  Court  of  Civil  Appeals  has  no  jurisdic- 
tion to  entertoin  a  writ  or  error,  unless  citation 
in  error  has  been  legally  served  on  the  defendant 
in  error  or  serviee  aeeepted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2120,  2128,  2120,  2131, 
2132;   Dec.  Dig.  ®=>407(1).] 

3.  Railboads  ©=24(2)— Receivkbs— Sbbvice 
OF  Pbocess— Agent. 

The  agent  of  the  receivers  of  a  railroad  cor- 
poration under  appiHtttment  of  a  court  of  com- 
petent jurisdiction  is  not  tlie  agent  of  the  cor- 
poration for  service  of  process,  althougti  before 
the  appointment  of  the  receivers  he  was  the 
agent,  and  at  the  time  of  service  of  citation  up- 
on liim  he  is  serving  the  receivers  as  agent  m 
the  same  capacity  in  which  he  served  the  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  g  64;   Dec.  Dig.  ®=>24(2).] 

Error  from  District  Court,  Harris  County ; 
Chas.  E.  Ash,  Judge. 

Suit  by  Ldzzie  Webster  against  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany. To  review  a  Judgment  for  defendant, 
plaintiff  brings  error.  Writ  ordered  stricken 
from  the  dodcet 

James  Slyfleld,  E.  H.  Vasmer,  C.  I*  Michael, 
and  Guynes  &  Colgln,  all  of  Houston,  for 
plaintiff  in  error.  Geo.  A.  Hill,  Jr.,  of  Hous- 
ton, amicus  curls. 

McMEANS,  J.  Daniel  Webster  and  his 
wife,  Lizzie  Webster,  brought  this  suit 
against  the  International  &  Great  Northern 
Railway  Company  for  the  recovery  of  the 
title  and  possession  of  a  tract  of  land  In  Har- 
ris county.  Pending  a  trial  Daniel  Webster 
died,  and  Lizzie  Webster  was  authorized  by 
the  court  to  prosecute  the  suit  in  her  own 
name  and  right  A  trial  resulted  in  an  in- 
structed verdict  for  defendant  upon  which 
a  Judgment  in  its  favor  was  duly  entered. 
PlaintlS  did  not  perfect  an  appeal  from  the 
Judgment,  but  seeks  to  have  several  alleged 
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©rroM  of  the  trial  conrt  reviewed  by  writ  of 
error  to  this  court. 

George  A.  Hill,  Esq.,  a  practicing  attop- 
ney  of  the  Harris  county  bar,  as  amicus 
curite,  has,  by  an  instrument  filed  in  this 
court,  suggested  the  want  of  jurisdiction 
of  this  court  to  determine  the  questions  pre- 
sented, for  the  reason  Oiat  the  citation  in 
error  has  not  been  serred  upon  the  defend- 
ant. 

It  appears  from  the  record  that  the  plain- 
tiff filed  her  petition  for  a  writ  of  error  in 
the  district  court  on  May  3,  1915,  and  that 
citation  in  error  to  defendant  was  issued  on 
May  4,  1915,  and  that  on  May  7,  191B,  the 
writ  was  served  on  S.  B.  Mobley  by  the 
sheriff  of  Harris  county.  The  sheriff's  re- 
turn indorsed  upon  the  writ  is  as  follows: 

"Came  to  hand  on  the  4th  day  of  May,  1915, 
at  5  o'clock  p.  m.,  and  executed  on  the  7th  day 
of  May,  1916,  at  8:45  o'clock  p.  m.,  by  summon- 
ing the  International  &  Great  Northern  Rail- 
road Company,  a  corporation,  by  delivering  a 
true  copy  of  this  writ  to  S.  B.  Motley  in  person, 
the  local  agent  of  the  above  named  company." 

The  amicus  curlte  suggests  that  on  the  7tb 
day  of  May,  1915,  the  day  the  dtatiou  In 
error  was  served,  the  said  8.  B.  Mobley  was 
neither  the  agent  nor  employ^  of  the  Inter- 
national &  Great  Northern  Railway  Com- 
pany, nor  in  its  service,  nor  had  he  been  en- 
gaged in  any  capacity  of  the  said  railway 
company  since  the  10th  day  of  August,  1914,  on 
which  date  Jas.  A,  Baker  and  Cecil  A.  Lyon 
were  appointed  receivers  of  said  railway 
company  by  the  United  States  District  Court 
for  the  Southern  District  of  Texas,  and  that 
<m  the  date  the  citation  in  error  was  served 
on  said  Mobley  he  was  employed  as  agent 
of  said  Baker  and  Lyon  as  such  receivers, 
and  has  been  In  their  employment  since  said 
10th  day  of  August,  1914. 

Attached    to    the   written    suggestion,    as 
an  exhibit,  is  the  affidavit  of  said  Mobley, 
whidi  we  here  copy : 
"The  State  of  Texas,  County  of  Harris. 

"Before  me,  the  undersigned  authority,  on  this 
12th  day  of  February,  A.  D.  1916,  personally 
appeared  S.  B.  Mobley,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  following 
affidavit,  who  being  by  me  duly  sworn  on  oath 
deposes  and  states  as  foUews,  to  wit:  On  the 
7th  day  of  May,  1916,  citation  in  error  was 
served  on  me  in  cause  No.  60879  on  the  docket 
of  tlie  Eleventh  district  court  of  Harris  countv, 
Texas,  styled  Daniel  Webster  et  al.  v.  I.  ft  G. 
N.  Railway  Company.  On  said  date  I  was  nei- 
ther agent  nor  employ^,  nor  in  the  service  of  the 
IntematioDal  &  Great  Northern  Railway  Com- 
pany, nor  am  I  now  agent  or  employ^  or  in  the 
service  of  the  International  &  Great  Northern 
Railway  Company,  nor  have  1  been  engaged  in 
any  capacity  m  the  service  of  the  International 
&  Great  Northern  Railway  Company  since  the 
10th  day  of  August,  A.  D.  1914,  on  which  date 


Jas.  A.  Baker  and  Cecil  A.  Lyon  were  appoint- 
ed receivers  of  the  Intanwtional  ft  Great  North- 
em  Railway  Company  by  the  United  States 
District  Court  for  the  Southern  District  of 
Texa^.  On  the  date  said  citation  was  served  on 
me  I  was  employed  as  agent  of  Jas.  A.  Baker 
and  Cecil  A.  Lyon,  recovers  of  the  Internation- 
al &  Great  Northern  Railway  Company,  and 
have  been  since  the  10th  day  of  August,  1914, 
in  their  employ.  S.  B.  Mobley. 

"Subscribed  and  sworn  to  before  me  this  12th 
day  of  February,  A-  D.  1916. 

"tSeaL]  L.  Temme, 

"Notary  Public  in  and  for 

Harris  County,  Texas." 

There  was  also  attached  a  oerttfled  copy 
«f  the  order  of  the  United  States  District 
Court  for  the  Southern  District  of  Texas, 
stiowijig  the  appointnoent  of  said  Baiter  and 
Lyon  receivers  of  said  ralliM;^  company  on 
August  iO,  1914. 

[1]  The  power  of  this  court  to  ascertain, 
by  affidavit  or  otherwise,  such  matters  of 
fact  as  may  be  neoesaary  to  the  proper  exer- 
cise of  its  Juriadiictloii  is  unquestioned.  Ar- 
ticle 1593,  Vernon's  Sayles'  ClvU  Statutes; 
Smith  v.  BuAalo  Oil  Co.,  99  Tbz.  77.  87  S. 
W.  659;  Dixon  v.  Lynn,  154  S.  W.  656; 
Jones  ft  Co.  v.  Oammell,  156  S.  W.  317. 

[2]  It  is  well  settled  that  this  court  has 
no  Jurisdiction  to  entertain  an  appeal  by 
writ  of  error,  unless  citation  In  error  has 
been  legally  served  on  the  defendant  In  er- 
ror, or  service  accepted.  Pierce  v.  Cross,  39 
Tex.  187;  Thomas  v.  Cbilds,  Id.  148;  Garney 
V.  Menefee,  S3  Tex.  Civ.  App.  490,  118  S.  W. 
1083;  McCloskey  v.  McCoy,  89  S.  W.  450; 
National  Cereal  Go.  v.  Bamest,  84  S.  W.  1101. 

[1]  Whatever  may  be  Oie  ruling  In  oth- 
er Jurisdictions,  it  has  been  held  tn  this 
state  that  the  agent  ot  the  receivers  of  a 
railway  corporation  under  apixiintment  of 
a  court  of  competent  Jurladictlon  is  not  the 
agent  of  the  corporation,  although  before 
the  appointment  of  the  receivers  he  bad  been 
the  agent  of  the  corporation  and  at  the  time 
of  the  service  of  citation  upon  him  was  serv- 
ing the  receivers  as  agent  in  the  same  capaci- 
ty in  which  he  had  served  the  corporation. 
Railway  v.  Moore,  32  S.  W.  379. 

It  affirmatively  appearing  from  the  affida- 
vit ol  6.  B.  Mobley  that  at  the  time  of  the 
service  of  citation  in  error  upon  him  he  was 
not  the  agent  of  the  railway  company,  and 
as  it  appears  from  the  record  that  it  was 
upon  this  service  that  the  wnt  of  error  was 
attempted  to  be  prosecuted,  this  court  has 
not  acquired  Jurisdiction.  It  is  therefore 
ordered  that  the  writ  «f  error  be  stricken 
from  the  docket  of  this  court  (Vineyard  v. 
McCombs,  100  Tex.  318,  99  S.  W.  544),  with 
permission  to  the  plaintiff  to  withdraw  the 
record  In  (urder  to  perfect  service. 
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EARL  T.  BAEm  at  al.    (Na  70T9.) 

<Coart  of  CXvU  Appeals  Of  Texaa.     Galveatao. 

March  2,  1916.) 

1.  CouBTs   «=>30-TEXAa— DisrwcT  Couex— 
JuBiSDrcrioN. 

Under  Const  art  B,  |  8,  giving  the  dia- 
trict  cotirt  original  jnrladiction  of  all  aoita  for 
trial  of  title  to  land  and  for  enforcement  of 
liens  dtereon,  the  district  court  does  not,  where 
init  is  in  good  feith  broaght  to  enforce  a  lien 
on  land,  loae  jarisdiAion  because  it  develops  on 
trial  that  there  is  no  lien  and  the  amount  In- 
volved is  lass  than  $600,  which  is  the  juriadic- 
tional  limit  of  that  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  11&-128 :  Dee.  Dig.  «=<>30.} 

2.  Afpeal  ahd  Ebbob  «=>1172(S)— RsvzRSAt. 
— Effkot. 

In  a  ntaterialman's  suit  to  enforce  his  lien 
and  recover  for  the  materials,  where  the  dia- 
trict  court  imi^opetly  dismissed  the  suit  upon 
it  appearing  that  the  materialman  was  entitled 
to  no  lien,  the  amount  involved  being  leas  than 
$500,  that  portion  of  the  judgment  holding  that 
there  was  no  lien,  not  having  been  complained 
of  on  appeal,  will  not  be  disturbed,  though  the 
reEt  of  the  Judgment  will  be  reversed,  rule  62a 
for  Courts  of  Civil  Appeals  (140  S,  W.  x),  de- 
claring that  if  an  error  affects  on^  a  part  of 
the  matter  in  controversy  and  the  issues  are 
■everable^  the  Judgment  tfiaB  be  reversed  -  only 
aa  to  the  part  afEected  by  the  eoKB. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  |§  4657,  4558;  Dec  Dig.  «=» 

Appeal  from  District  Court,  Harris  Cova- 
ty ;  Wm.  Masterson,  Judge. 

Atiioa  by  F.  B,  Eairl  against  W.  B.  Baker 
and  others.  From  a  judcmeut  for  defend- 
ants, platatiff  appeals.  Affirmed  in  part,  and 
in  part  revised  and  remanded. 

P.  Harvey,  of  Houston,  for  appellant 
Townes  &  Vinson,  of  Houston,  for  appellees. 

PLEASANTS,  O.  3.  This  suit  was  broaght 
by  appellant  against  appellees,  W.  B.  Baker, 
J.  B.  Mordodk,  and  8.  T.  Deason,  to  recover 
the  snm  of  (327.84,  alleged  to  be  dne  him  by 
appellees,  and  to  foreclose  an  alleged  materi- 
alman's lieu  to  secure  said  sum  on  lot  2  In 
block  4,  Hyde  Park  addition  to  the  city  of 
Houston. 

Plaintiff's  petltl<»  alleges  In  substance  that 
plaintiff  at  the  special  Instance  and  request 
of  deaendants  bad  fnmlsbed  lumber  and 
building  material  of  the  value  of  (802.44, 
which  was  used  by  the  defendants  Deason 
tmd  Mnrdock  In  the  construction  of  a  resi- 
dence upon  the  lot  before  mentioned  which 
was  owned  by  the  defendant  Baker,  and  tliat 
there  remained  due  and  uAiwid  on  13ie  agreed 
porduse  price  of  said  lumber  end  materlaEl 
the  smn  at  (327.84. 

Plaintiff  also  alleged  that  at  tbe  thae  the 
material  was  furnished  by  the  plaintiff  to 
Deason  and  Ifnrdoek'^ 
"^e  said  "Baker  agreed  with  and  infomed -plain- 
tiff that  if  he  wowd  famish  said  hanber  ana  ma- 
terial to  said  Deason  and  Murdock  to  be  used 
b  the  construction  of  said  house  that  he  (the 
■aid  Baker)  would  pay  plaintiff  therefor,  and 
^ntUf  wages  that  he  futniabed  said  Inmber 


and  material  to  said  Deason  and  I4[ardock  on 
the  faith  of  the  statement  and  promise  of  aaid 
Baker  that  he  wonld  pay  for  said  lumber  and 
raateriaL" 

It  Is  further  alleged  that  plaintiff  had, 
within  the  time  prescribed  by  tbe  statute, 
presented  an  Itemized  account  of  his  claim 
and  had  filed  a  verified  copy  of  said  account 
prepared  In  accordance  with  the  provisions 
of  the  statute  providing  for  the  fixing  of  ma- 
terialmen's liens.  The  prayer  of  the  peti- 
tion was  foe  the  recovery  of  the  amount  sued 
for  against  all  of  the  defendants  and  for  the 
foreclosure  of  plaintiffs  Hen  upon  the  prop- 
erty before  described. 

The  defendant  Baker,  Joined  by  his  wife, 
filed  an  answer  In  which  he  alleged  that  he 
was  a  married  man  and  the  head  of  a  family 
at  the  time  the  contract  was  made  with  Dea- 
son and  Murdock  for  the  construction  of  the 
house ;  that  the  property  against  which  the 
foreclosure  of  a  Uen  was  sought  was  bought 
with  the  proceeds  of  the  sale  of  his  former 
homestead  in  the  city  of  Houston;  that  the 
contract  for  the  construction  of  the  house 
was  neither  signed  nor  privily  acknowledged 
by  his  wife;  and  that  tlie  plaintiff  tlierefore 
had  no  Hen  upon  said  property.  He  also  spe- 
clflcally  denied  that  he  had  ever  promised  or 
agreed  to  pay  tbe  plaintiff  the  balance  or  any 
other  sum. 

Plaintiff  by  supplemental  petition  denied 
tbe  homestead  character  of  the  property. 

The  Judgment  recites  that  tbe  matters  in 
controversy — 

"of  fact  as  wen  as  of  law  were  submitted  to 
the  court,"  and  that  upon  dne  consideration  "on 
this  the  4th  day  of  September,  A.  D.  1914,  in 
open  court  (the  court)  announced  his  opinion  to 
the  effect  that  whereas  the  plaintiff's  cause  of 
action  is  for  the  recovery  of  the  sum  of  $327.84 
against  the  delendanta  jointly  and  aeveraUy, 
and  for  the  foreclosure  of  an  alleged  material- 
man's lien  against  the  defendant  W.  E.  Baker 
on  lot  No.  2  in  block  4  of  the  Hvde  Park  ex- 
tension to  the  city  of  Houston,  Harris  coimty, 
Tex.,  belonging  to  the  defendant  W.  E.  Baker, 
which  lien  the  court  is  of  the  opinion  and  here 
finds  does  not  exist,  and  is  not  a  valid  and  sub- 
sisting Uen,  and  without  which  the  court  has 
no  jurisdiction  to  further  hear  and  determine 
this  cause:  It  is  therefore,  ordered,  adjudged, 
and  decreed  by  the  court  that  this  cause  of  ac- 
tion by  the  plaintiff  F.  H.  Earl  against  the  de- 
fendants, W.  E.  Baker,  S.  T.  Deason,  and  J.  B. 
Murdock,  be  and  the  same  is  hereby  dismissed 
for  want  of  jurisdiction  of  this  court  to  hear 
and  determine  the  same." 

The  only  assignment  of  error  contained  In 
appellant's  brief  complains  of  the  Judgment 
of  tbe  court  dismissing  plaintiff's  suit  for 
want  of  Jurisdiction. 

[1]  Tbe  proposition  submlttied  under  this 
assignment  la  as  follows: 

"CoDSt  art  6,  {  8,  gives  tJie  district  court 
'original  jurisdiction  *  *  *  of  all  suits  for 
trial  of  title  to  land  and  for  eaforeement  of 
liens  thereon';  and  where  a  suit  is  brought  in 
a  district  court  in  good  faith,  toentorae  a  lien 
on  land,  the  fact  that  it  develops  upon  trial  that 
dtere  'is  no  Uen,  will  not  deprive  the  court  at 
jurisdiction  to  give  the  parties  relief,  evea 
though  the  amount  involved  be  less  than  $500." 
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This  la  a  sound  itropoBltlon  and  the  assign- 
ment must  be  sustained.  AUowlcb  t.  Bank, 
95  Tex.  429,  67  S.  W.  79,  881.  The  rule  is 
otherwise  If  the  allegations  of  the  petition  as- 
serting the  lien  are  insufficient ;  In  such  case 
the  Jurisdiction  of, the  court  would  dei)end 
uijon  the  amount,  in  controversy  and  upon 
sustaining  exceptions  to  such  allegations,  if 
plaintiff  does  not  amend,  unless  the  amount 
in  controversy  Is  within  the  jurisdiction  of 
the  court,  the  cause  should  be  dismissed. 
Telegraph  Co.  v.  Arnold,  97  Tex.  365,  77  S. 
W.  249,  79  S.  W.  8. 

[2]  No  complaint  is  made  of  the  finding  of 
the  trial  court  against  plaintiff's  claim  of  a 
lien,  and  that  portion  of  the  Judgment  should 
not  be  disturbed.  Rule  62a  for  the  Courts  of 
Civil  Appeals  (149  S.  W.  x)  provides: 

"If  it  appear  to  the  court  that  the  error  (com- 
plained of)  affects  a  part  only  of  the  matter  in 
controversy  and  the  Issues  are  severable  the 
judgment  shall  only  be  reversed  and  a  new  trial 
ordered  as  to  tliat  part  affected  by  such  error." 

The  case  presented  l^  this  record  oomes 
clearly  within  this  role.  Johnson  v.  Conger, 
166  S.  W.  406. 

It  follows  from  these  conclusions  that  that 
portion  of  the  judgment  of  the  court  below 
finding  against  plalntifTs  claim  of  lien  should 
be  affirmed,  and  that  portion  of  the  judgment 
dismissing  plaintiff's  suit  for  recovery  of  the 
amount  claimed  by  him  against  all  of  the  de- 
fendants should  be  reversed,  and  the  cause 
remanded  for  a  new  trial  upon  such  claim; 
and  it  has  been  so  ordered. 

Affirmed  in  part.  Reversed  and  remanded 
in  part. 


NEWNOH  V.  HRDEMAN  et  aL   (Na  668&)* 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Feb. 

9,  191ti.     Rehearing  Denied 

March  15,  lbl6.) 

1.  MoBTQAGKs  <s=  151(7)— Pbiobitt  —  Allow- 
ance TO  Widow. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art, 
3413.  provides  for  the  setting  apart  (or  the  use 
and  benefit  of  the  widow  and  minor  children  all 
property  exempt  from  execution,  with  the  ex- 
ception of  exemption  of  one  year's  supply  of 
provisions.  Article  3414  authorizes  an  allow- 
ance in  lieu  of  such  articles  exempted  which  are 
not  among  the  effects  of  the  deceased.  Article 
3420  provides  that  no  property  on  which  liens 
have  been  given  by  the  husband  and  wife,  ac- 
knowledged in  a  manner  legally  binding  u{>on 
the  wife  to  secure  creditors,  shall  be  set  aside 
to  the  widow  or  children  until  the  debts  secured 
by  such  liens  are  discharged.  Article  34^  pro- 
vides that  if  the  estate  on  final  settlement  is 
insolvent,  the  title  of  the  widow  to  all  property 
and  allowances  set  apart  is  al>solute,  and  can- 
not be  taken  for  debts  of  the  estate,  except  as 
provided  by  article  3428,  which  requires  pay- 
ment of  funeral  expenses  and  the  expenses  of 
the  last  sickness  of  the  deceased.  Before  mat^ 
riage,  deceased  gave  a  mortgage  on  certain  prop- 
erty, in  wbicb  the  creditor  did  not  have  the  wife 
Join  after  the  marriage.  H^d,  that  her  right 
to  the  allowance  was  superior  to  the  lien  of  the 
mortgagee,  the  provision  of  article  S420  provid- 
ing an  exception  in  favor  of  the  creditor,  with- 
in whose  terms  he  must  clearly  brinir  himself,  so 
that,  where  the  mortgage  was  not  signed  by  the 


wife,  the  creditor  had  no  lien  as  sgainst  ber 
claim  for  an  allowance. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {(  332-^36;  Dec  Dig.  «=»16ia)J 
2.  EXECUTOBS  AHO  Admuiistbatou  «s»182  — 

Allowance  to  Widow— Pbiobctt  —  Insol- 

VENT  Estates. 

In  such  case,  if  the  estate  was  insolvent 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  3420, 
did  not  apply. 

£Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  651,  680-683 ; 
Dec  Dig.  «=182.r 

Appeal  from  District  Court,  Liano  Connty ; 
N.  J.  Stubbe,  Judge 

Proceedings  between  Mrs.  May  Newuom, 
surviving  widow,  and  H.  Bu  Hedemau  and 
others  to  determine  priority  of  claims 
against  the  estate  of  Geo.  H.  Newnom,  de- 
ceased. From  orders  alloviing  certain  sums 
to  the  widow  but  subordinating  payment  to 
the  claims  of  mortgage  creditors,  she  appeals. 
Aflirmed  in  part,  and  in  pert  reversed  and 
rendered. 

J.  H.  McLean,  of  Llano,  for  appellant 
WUbum  Oatman,  of  Llano,  for  appellees. 

BICE,  J.  TMia  is  a  controversy  between 
the  appellant,  the  surviving  widow  of  Gee 
H.  Newnom,  deceased,  who  is  executrix  of 
his  estate,  on  the  one  band,  and  appellee 
and  other  mortgage  creditors  of  said  estate 
on  the  other,  as  to  the  priority  of  their 
claims  against  said  estate  over  the  allow- 
ances set  apart  to  ber  In  lieu  of  exemptions. 
The  facts  are  substantially  these:  Prior  to 
the  marriage  of  appellant  to  said  Newnom  he 
had,  while  a  single  man,  given  a  mortgage 
lien  to  appellee  Hedeman  to  secure  a  note 
executed  by  him  to  said  Hedeman  on  seven 
head  of  cattle,  wMch  was  a  valid,  subsist- 
ing, and  unsatisfied  lien,  both  at  the  time  of 
bis  marriage  and  death,  but  wbicb  had 
never  been  signed  or  acknowledged  by  bis 
wife  after  their  marriage.  Upon  bis  death 
appellant,  his  surviving  widow,  qualiQed  as 
executrix  of  his  estate,  which  was  insolvent, 
and,  as  such,  applied  to  the  probate  court  of 
Llano  county  for  an  order  setting  apart  to 
her  her  statutory  allowances  and  exemptions, 
and  in  response  thereto  said  court  made  an 
order,  allowing  ber  $800  for  a.  year's  sup- 
port and  the  following  sums  In  lieu  of  exempt 
property  not  on  baud  in  kind,  vis.:  $500  in 
lieu  of  homestead  and  $495  in  lieu  of  other 
exempt  property — but  subordinated  the  pay- 
ment thereof  to  that  of  all  daims  secured  by 
mortgage  or  other  lien  on  the  property  of 
deceased.  The  court,  however,  found  the 
Hedeman  claim  to  be  the  (mly  one  so  secured, 
and  awarded  it  priority  over  appellant's  al- 
lowances in  lieu  of  exemptions.  She,  being 
dissatisfied  with  that  judgment,  appealed  to 
the  district  court,  where  a  similar  judgment 
was  rendered,  taxing  costs  of  both  courts 
against  her,  from  wbicb  she  prosecutes  tliis 
appeal,  urging  by  her  first  assignment  that 
the  court  erred  In  rendering  judgment  glv- 
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log  priority  to  the  dalm  of  appellee,  because 
she  had  not  signed  and  acknowledged  said 
claim,  as  required  by  law;  and,  second,  be- 
caaae,  in  addition  thereto,  said  estate  was  In- 
solvent at  the  time  of  her  husband's  death. 

By  article  3413,  Vernon's  Sayles'  Eev.  ClT. 
Stats.,  it  is  provided  that: 

"At  the  first  term  of  the  court  after  an  in- 
Tcntorj,  appraisement  and  list  of  claims  have 
be«n  returned,  it  shall  be  the  duty  of  the  court, 
by  an  order  entered  upon  the  minutes,  to  set 
apart  for  the  use  and  benefit  of  the  widow  and 
minor  children  and  unmairied  daughters  re- 
maining with  the  family  of  the  deceased,  all 
Each  property  of  the  estate  as  may  be  exempt 
from  execution  or  forced  sale  by  the  constitu- 
tion and  laws  of  the  state,  with  the  exception 
of  any  exemption  of  one  year's  supply  of  pro- 
Tisions." 

By  artlde  3414,  Id.,  it  Is  provided  that: 
"In  case  there  should  not  be  among  the  effects 
of  the  deceased  all  or  any  of  the  specific  articles 
BO  exempted  it  shall  be  the  dut^  of  the  court 
to  make  a  reasonable  allowance  in  lieu  thereof, 
to  be  paid  to  such  widow  and  children,  or  such 
of  them  as  there  may  be  as  hereinafter  di- 
Rcted." 

By  article  8420.  Id.,  it  Is  provided  that: 
"No  propo^  opon  which  Hens  have  been 
men  by  the  husband  and  wife,  acknowledged 
in  a  manner  legally  binding  upon  the  wife  to 
wcure  creditors,  or  upon  which  a  vendor's  lien 
exists,  shall  be  set  aside  to  the  widow  or  chil- 
dren as  exempted  property  or  appropriated  to 
make  up  the  ^owances  made  in  ueu  of  exempt- 
ed property,  unOl  the  debts  secured  by  such 
liens  are  first  discharged." 

Article  3422,  Id.,  provides  that: 
"Should  the  estate,  upon  final  settlement, 
prove  to  be  ins(dvent,  the  title  of  the  widow 
and  children  to  all  the  property  and  allowances 
let  apart  or  paid  to  them,  under  the  provisions 
of  this  and  the  preceding  chapter,  shall  be  ab- 
solute, and  shall  not  be  taken  for  any  debts  of 
the  estate,  except  as  hereinafter  provided." 

Article  3428,  Id.,  provides  that: 
"The  exonpted  property,  other  than  the  home- 
stead, or  any  allowances  made  in  lieu  thereof, 
shall  be  liable  for  the  payment  of  the  funeral  ex- 
penses and  the  expenses  of  Inst  sickness  of  de- 
ceased, when  presented  within  the  time  pre- 
scribed therofor ;  but  such  property  shaU  not  be 
liable  for  any  other  debts  of  the  estate." 

[1]  Appellajnt  contends  that  by  reason  of 
the  provisions  of  article  3420,  her  claim  for 
allowances  was  superior  to  tbat  of  appellee, 
and  that  the  court  erred  in  falling  to  give  It 
priority.  We  agree  with  this  contention.  In 
the  absence  of  this  provision  it  would  seem 
that  any  of  the  property  of  the  deceased,  no 
matter  whether  mortgaged  or  not,  could,  un- 
der the  statutes  above  quoted,  be  applied  to 
the  payment  of  soch  allowances  and  exemp- 
tions. If  this  be  true,  then  article  3420,  re- 
serving the  exempt  property,  upon  which 
creditors  have  acquired  a  lien  In  accordance 
with  its  provisions,  from  being  taken  or  ap- 
propriated .for  the  payment  of  the  exemp- 
tions, Is  an  exception  to  the  general  rule. 
Therefore,  tor  the  creditor  to  bring  himself 
within  Its  exceptions,  he  must  literally  com- 
ply with  Its  pirovtsioDS,  which  it  aivears  he 
has  failed  to  do  In  the  instant  case,  as  the 
mortgage  was  not  signed  and  acknowledged 


by  the  wife,  as  required  by  said  article.  It 
is  true  that  at  the  time  of  Its  execution  O.  H. 
Newnom  was  a  single  man,  and  hence  It 
could  not  have  been  so  executed;  but  no  rea- 
son l8  shown  why  appellant  could  not  have 
signed  end  acknowledged  It  after  their  mar- 
riage. So  we  think  the  requirements  of  the 
statnte  have  not  been  met,  which.  In  order 
to  give  such  claim  priority  over  allowances 
set  apart  to  the  widow  and  children,  makes 
It  necessary  for  the  wife  to  sign  and  acknowl- 
edge such  claim.  If  deceased  had  remained 
single,  then  appellee  had  the  absolute  right 
to  have  the  proceeds  of  the  mortgaged  prop- 
erty applied  to  the  satisfaction  of  his  debt. 
Having  married,  his  status  was  changed,  and 
the  law  applicable  to  such  changed  condition 
mnst  be  held  to  apply.  Appellee,  falling  to 
bring  himself  within  the  terms  of  the  statute, 
cannot,  we  think,  be  held  to  come  within  ei- 
ther Its  spirit  or  letter,  and  must  be  held  to 
have  accepted  the  mortgage  with  a  knowl- 
edge of  the  law,  and  cannot  now  claim  the 
benefit  of  Its  privileges  without  complying 
with  Its  terms. 

[2]  But,  if  we  are  mistaken  In  this.  In  the 
present  case  article  3420  cannot  be  held  to 
apply  for  another  reason.  The  estate  is  In- 
solvent, and  It  has  been  held  that  this  pro- 
vision will  not  apply  to  Insolvent  estates. 
See  Krueger  v.  Wolf  et  al.,  12  Tex.  Civ.  App. 
I<t7,  88  S.  W.  663,  In  wUch  writ  of  error  was 
refused.  For  other  cases  bearing  upon  the 
subject  here  discussed,  see  Champion  et  al. 
V.  Shumate,  90  Tex.  597,  39  S.  W,  128,  3«2, 
40  S.  W.  384;  Parlln  &  Orendorfl  Co.  v.  Da- 
vis, 74  S.  W.  951 ;  Hoffman  v.  Hoffman,  79 
Tex.  189,  193-196,  14  S.  W.  915,  15  S.  W.  471 ; 
McLane  v.  Paschal,  47  Tex.  365;  Abney  v. 
Vope,  62  Tex.  288;  Mabry  v.  Ward,  50  Tex. 
404  et  seq.;  Robertson  v.  Paul,  16  Tex.  472- 
475;  Glddings  v.  Crosby,  24  Tex.  295-299: ' 
Terry  v.  Terry,  39  Tex.  310;  Mayman  v. 
Revlere,  47  Tex.  367;  6riflSe  v.  Maxey,  68 
Tex.  210;  Ford  v.  Sims  et  aL,  93  Tex.  686, 
57  S.  W.  20. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  here  ren- 
dered in  f&vor  of  appellant  as  against  the 
claim  of  appellee  Eedeman,  but  in  other  re- 
spects it  Is,  In  all  things,  affirmed. 

Affirmed  In  part,  and  in  part  reversed  and 
rendered. 


KANSAS  CITT,  M.  &  O.  RT.  CO.  v.  RUS- 
SELL.    (No.  983.) 
(Court  of  CSvil  Appeals  of  Texas.     AmariHo. 
March  25,  1016.) 

1.  Recbivebs  ^=»183— Liabiutt  fok  Receiv- 
EB8'  Damage  to  Stock. 

A  shipper  of  Uve  8to(^,  suing  for  damages 
thereto  wlule  the  properties  of  the  railroad  were 
in  the  hands  of  receivers,  must  allege  and  prove 
that  the  receivers  had  been  duly  appointed  and 
discharged,  and  that  its  property  delivered  back 
was  equal  in  value  to  the  amount  of  the  ship- 
per's claim,  or  that  suQh  claim  was  made  a 
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eondition  of  such  delivniT  of  the  property  by 
fhe  decTM  of  the  court  terminating  the  receiver- 
■bip,  and  also  by  what  court  the  receivers  were 
appointed   and   discharged. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §3  861-366 ;  Dec.  Dig.  «=>183.] 

2.  Raxcboads    €=>265  —  Receivsrship  —  In- 

JDBY  TO  SHrPMENT.  OF   StOOK— PUEADINO. 

Where  damage  to  a  ah^ment  of  live  stock 
occurred  while  the  railroad  was  in  the  hands 
of  receivers,  appointed  by  a  federal  court,  such 
road  will  be  treated  as  in  the  hands  of  the  fed- 
eral courts  when  the  injury  occurred,  and  the 
shipper  cannot  recover  therefor. 

[Ed.  Note. — For  other  casea,  see  Railroads, 
Cent  Dig.  §S  838-S53 ;  Dec.  Dig.  <s=>265.] 

8.  Carbiebs   ®=3230(12}— Cabbiaqe   of   Live 
Stock— Instbuction— Double   Recovebt. 
In  an  action  against  a  railroad  for  dam- 
ages to  a  shipment  of  live  stock,  an  instruction, 
authorizing  a  double  recovery,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  961;    Dea  Dig.  <8=»230(12).] 

4.  Appeal  and   Ebbob  <g=>216(l)— Resebva- 

TION    OF    GBODI7D8    OF    REVIEW— BbBOE    IN 

InsTBUcnoN. 

Under  the  statutes,  where  a  charge  is  er- 
roneous, the  party  aggrieved  need  only  except, 
pointing  out  the  defects  and  reserving  objec- 
tion by  proper  bill  of  exceptions,  tbougb  a  party 
aggrieved  by  an  instruction,  correct  as  far  as  it 
goes,  must  request  a  correct  charge,  covering  the 
omitted  issues  or  the  facts  not  covered  by  the 
main  charge. 

[Ed.  Note. — For  other  casesisee  Appeal  and 
Error,  Dec  Dig.  <8=s>216(l);  Trial,  Ceot.  Dig. 
$g  627-641.] 

Appeal  from  Foard  Connty  Court;  O.  W. 
Walthall,  Judge. 

Suit  by  W.  S.  J.  Russell  against  S.  B.  Hot- 
ey  and  another  as  receivers  of  the  Kansas 
City,  Mesleo  &  Orient  Railway  Company  of 
Texas  and  another.  By  an  amended  petition 
said  railroad  was  made  defendant  in  place  of 
the  receivers.  From  a  judgment  for  plain- 
tur,  defendant  railroad  appeals.  Reversed 
,  and  remanded  as  to  appellant. 

D.  J.  Brookreson,  of  Benjamin,  for  appel- 
lant.   Robert  Cole,  of  Crowell,  for  appellee. 

HUFF,  C.  J.  Russell  originally  brought 
suit  against  S.  B.  Hovey  and  M.  li.  Mertz, 
as  receivers  of  appellant  railway  company 
and  the  Ft  Worth  &  Denver  City  Railway, 
for  damages  to  a  shipment  of  cattle  from 
Crowell,  Tex.,  to  Ft  Worth,  Tex,  occasioned 
by  the  usual  alleged  rough  handling.  After- 
wards, the  appellee  amended  his  petition, 
making  the  appellant  a  party  defendant  in 
place  of  the  receivers,  dismissing  the  receiv- 
ers from  the  suit.  In  tha  ninth  paragraph 
of  the  amended  petition  It  is  alleged  that  at 
the  time  of  the  shipment  and  when  the  suit 
was  filed,  and  service  had,  appellant  was 
then  In  the  hands  of  the  receivers,  S.  B. 
Hovey  and  M.  Ia  Mertz,  but  since  which  time 
the  receivers  were  discharged  and  appellant 
bad  taken  diarge  of  the  railroad  and  be- 
came liable  to  pay  plalntUt  bis  damages. 
The  appellant  railway.  In  its  answer,  admits 
that  part  of  the  ninth  paragraph,  alleging 
that  at  the  time  of  the  shipment  and  when 


the  suit  was  Instituted,  Its  properties  of  all 
kinds  were  in  the  hands  of  S.  B.  Hovey  and 
M.  L.  Mertz,  receivers,  duly  amnlnted  by  an 
order  of  the  United  States  District  Court  for 
the  Northern  District  of  Texas,  at  Dallas, 
which  was  made  and  entered  on  the  9th 
day  of  March,  1012,  and  that  tiiey  were  duly 
discharged  as  such  receivers  by  order  of  the 
United  States  District  Court,  July  9,  1914, 
and  since  have  surrendered  appellant's  line 
of  railroad  to  lb— 

"but  especially  denies  that  it  became  liable  for 
any  damages  occasioned  to  plaintifC  during  the 
time  such  receivers  were  operating  its  proper 
ties." 

There  Is  no  denial  filed  by  the  appellee 
that  the  United  States  District  Court  ap- 
pointed the  receivers  named  by  appellee  and 
thereafter  discharged  them.  There  was  a 
verdict  and  a  judgment  against  appellant 
for  $180  and  against  the  Ft  Worth  &  Denver 
City  Railway  Company  for  $20.  The  Ft 
Worth  &  Denver  City  Railway  Company  Is 
not  appealing.  The  testimony  all  shows  that 
the  shipment  was  made  while  the  receivers 
were  in  charge  of  the  road.  The  pleadings 
in  this  case,  by  both  parties,  show  that  the 
cattle  were  Injured  while  the  road  was  In  the 
bands  of  the  recovers. 

[1]  The  case  of  Horey  v.  Weaver,  175  S. 
W.  1068,  holds,  as  we  read  the  case,  that.  In 
order  to  show  liability  on  the  part  of  the 
railway  company.  It  was  necessary  to  allege 
and  prove  that  the  receiver  had  been  duly 
appointed,  discharged,  and  the  property  de- 
livered to  the  road,  and  either  that  such 
property  was  equal  In  value  to  the  amount 
of  plaintiffs  claim,  or  that  plaintUTs  claim 
had  been  made  a  condition  of  such  delivery 
of  the  property  by  the  decree  of  the  court 
terminating  the  receivership.  It  is  also  held 
in  that  case  that  the  petition  did  not  show 
a  cause  of  action,  for  the  reason  that  It  was 
not  alleged  In  the  petition  by  what  court  the 
receivers  were  appointed  and  discharged. 
We  believe  that  that  case  announces  the  cor- 
rect rule.  It  was  Incumbent  on  the  plaintiff 
to  allege  and  prove  a  cause  of  action  against 
the  railway  company. 

[Z]  The  ai)pellant  alleged  the  receivers  were 
appointed  by  the  federal  court  This  was 
not  denied  or  dlsproven  by  the  appellee,  and, 
it  having  been  admitted  the  Injury  occurred 
while  the  road  was  In  the  hands  at  the  re- 
ceivers, We  believe  the  road  should  be  treat 
ed  as  in  the  hands  of  the  federal  eonrts  when 
the  injury  occurred.  Under  the  dedslons  of 
the  courts,  as  we  understand  them,  appellee 
did  not  show  a  cause  of  action,  tither  by  al- 
legation or  proof.  Railway  Co.  t.  Ballon, 
174  S.  W.  337 ;  Hovey  v.  Weave*,  tapn,  and 
authorities  dted. 

The  first  and  Second  assignments  we  re- 
gard as  being  well  taken,  and  irlll  be  sus- 
tained in  BO  far  as  they  reQiiirs  a  reversal 
of  the  case. 

[3]  The  third  assignment  vr%  also  twUere 
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well  taken.  Tba  chSTge  of  the  trial  court  au- 
tborized  a  double  recovery,  and  falls  under 
the  rule  announced  In  the  case  of  Railway 
Co.  V.  Lane,  48  Tex.  Civ.  App.  541,  110  S.  W. 
530.  TJnder  tbat  authority,  we  sustain  the 
third  assignment.! 

[(]  The  appellees  suggest  that  If  the  charge 
was  not  correct,  appellants  should  have  re- 
quested a  correct  charge.  This,  under  the 
statutes,  was  not  required  of  appellant  The 
charge  being  erroneous,  all  that  was  neces- 
Baiy  was  to  except  to  the  charge,  pointing 
out  the  defects.  This  it  did,  reserving  its 
objection  thereto  by  a  proper  bill  of  excep- 
tions. The  cases  cited  by  appellee  refer  to 
that  class  of  Instructions  which  are  correct 
as  far  as  they  go,  but  which  the  aggrieved 
party  contends  do  not  cover  all  the  issues, 
or  which  charges  are  not  as  full  as  they 
should  be.  In  that  class  of  cases  the  courts 
bold  the  aggrieved  party  is  not  entitled  to 
reversal  unless  he  shall  request  a  correct 
charge  covering  the  omitted  issues,  or  the 
fiicts  not  covered  by  the  main  charge.  The 
case  of  Wells-Fargo  v.  Benjamin  (Sup.)  179 
S.  W.  513,  cited  by  appellee,  is  to  the  effect 
above  stated. 

The  Judgment  as  to  the  Ft  Worth  Sc  Den- 
ver City  By.  Ck).,  which  is  not  appealing,  wUl 
be  affirmed;  but  as  to  the  appellant,  the 
case  will  be  reversed  and  remanded. 


INTERNATIONAL  ft  G.  N.  BY,  00.  t. 
LOGAN.     (No.  74«8.r 

((Joort  of  Civil  Appeals  of  Texas.    Dallas. 

Feb.  19,  1916.    Rdiearing  Denied 

Mandi  26,  Idia) 

t  RaIUKOASB  ^BaSaO—lsaiSKLEB  TO  PxBsoirs 
ABotrr  Tbaokb— DiscovKBKO  Fkbjqu 
To  render  a  railroad  company  liable  for 
injaries  received  by  one  on  or  about  its  tracks 
under  the  theory  of  discovered  peril,  it  mast  ap- 
pear the  engineer  in  charge  of  the  train  realized 
nicli  persoDTB  danger,  and  that  he  could  not  or 
woDld  not  extricate  hinuelf  from  the  danger- 
ous dtnatlon,  yet  fidied  to  take  precautions  to 
avoid  the  injury. 

[Ed.   Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  H  1324,  1326;  Dec  Dig.  <S=^9a] 

2.  Railsoadb  *=»40(K14)  —  Injuihss  to  Pks- 
80N8   About  Tbacks — Actions— Btioenok 

— DiKBCT  QUBSnON. 

In  an  action  by  a  young  boy  hurt  when  a 
passing  train  struck  the  gate  leading  from  a 
Mock  pen  to  the  tracks,  the  question  whether 
the  engineer  in  charge  realized  the  boy's  posi- 
tion of  peril,  but  failed  to  take  precautions  to 
avoid  iiqnries,  held  for  the  jury. 

[Ed.   Note. — For  other  caoes,  see  Railroads, 
Dee.  Die  «=>400a4).l 

3.  Daxaseb  ^3>134(8)— Pbssorai.  Irjttbibs— 

MXAStlBE. 

Where  a  boy  through  the  negligence  of  a 
railroad  company  suffered  injuries  connifiting 
principally  of  a  broken  arm,  an  award  of  |l80tf 
caimot  be  held  excessive  on  the  theory  that  it 
did  not  appear  sndi  injury  would  diminish  his 
eiraing  capacity  on  reaching  majority;  there 
beiiw  evidence  of  mental  and  physical  snlfering 
and  permaacnt  injury. 

[Ed.  Not&r-Fotr  otlier  eaaM,  see  DaaMaas, 
Cent  Dig:  if  Sea^  889^882;    Dee.  Dig.  4^3^ 


4.  Tbiai.  ®=>352(6)  —  Sfecjai.  Is9UK»— Lbad- 

INO  QtTBSTIOlVS. 

Special  issues  submitted  to  the  Jnr^,  thongb 
they  be  leading  questions,  are  not  improper, 
where  they  do  not  in  any  manner  suggest  Uie 
answer  expected,  but  merely  call  for  an  un- 
equivocal answer. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  842;   Dec.  Dig.  •8=3352(6).] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Farter,  Judge. 

Action  by  Jack  Logan  against  the  Inter- 
national &,  Great  Northern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  and 
Nett  &  Taylor,  of  Waco,  for  appellant  Shurt- 
leff  &  Cummings,  of  Hillsboro,  for  appellee. 

RASBUBY,  J.  The  appellee,  a  minor,  by 
his  next  friend,  C.  P.  langford,  sued  appel- 
lant in  the  court  below  for  damages  for  per> 
Bonal  injuries  alleged  to  have  been  tho  re- 
sult of  appellant's  negligence.  No  issues 
arise  upon  the  pleading,  and  they  will  not 
be  stated.  Upon  the  theory  that  appellant 
was  liable,  if  at  all,  on  the  ground  that  it 
discovered  appellee  in  a  perilous  position 
in  time  to  have  avoided  Injuring  him,  the 
court  submitted  to  tl»e  Jury  certain  special 
issues  of  fact,  and  in  response  to  which 
they  found,  among  otiier  tilings  not  essential 
to  recite  here,  that  appellee  at  the  time  he 
was  injured  was  diacoveied  in  a  perilous 
position  by  appellant's  engineer  upon  the 
platform  of  its  stock  pen,  that  bis  peril  was 
known  by  the  engineer,  and  that  be  could, 
by  the  use  of  the  means  at  his  command 
and  with  safety  to  himself  and  tvaln,  have 
atopi)ed  same  before  appellee  was  Injured, 
and  that  his  failure  to  do  so  was  neglige&ce 
which  proximately  caused  appellee's  injury, 
compensation  for  which  was  fixed  at  $800. 
Upon  motion,  Judgment  was  entered  for  ap- 
pellee for  the  sum  awarded,  from  whleh 
this  appeal  is  prosecuted. 

The  first  assignment  of  error  asserts,  in 
effect,  that  the  evidence  adduced  at  die  trial  is 
Insufficient  to  sustain  either  the  special  find- 
ings of  fact  of  the  Jury  or  the  Judgment  of 
the  court  entered  thereon.  We  have  careful- 
ly examined  the  evidence,  and  in  dtference 
to  the  findings  of  the  Jury  It  will  support  the 
following  conclusions  of  fact:  In  the  town 
of  Irene,  whero  appellee  wa!s  injured,  ap- 
pellant maintains  stock  x>ens  built  alongside 
a  switch  track  Of  the  company.  Thefre  are 
gates  in  the  pens  opening  onto  a  small  plat- 
form at  right  angles  with  the  tracks,  and 
when  so  opened  the  gates  connect  with  the 
stock  cars  being  Joined  thereto  by  means  of 
sliding  slats  or  bars,  fohning  a  chute  through 
which  stock  enter  the  ears  over  the  plat- 
form and  gaugplank  or  rdnning  board  which 
bridges  the  spaM  between  the  platform  and 
the  car;  the  spdce  between  the  platfimn 
and  car  being^  approximately  W  or  20'  inchea 


■»»'■— sa»»  tajSo  and  KBT-NT^MBBR  III  all  He]r-Mimb«M<  Dlaipta  aad  tedwa* 
*AppUcstlon  for  iriit  of  error  pending  In  Bojprem*  Court. 
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At  the  time  the  appellee  was  injured,  the 
gate  to  the  stock  pen  was  standing  open  at 
right  angles  with  the  switch  track  with  ap- 
pellee behind  It  Appellant's  engineer  had 
backed  his  engine  and  three  empty  cars  into 
the  switch  for  the  purpose  of  securing  two 
loaded  cars  which  were  ui>on  the  switch. 
After  coupling  on  the  two  loaded  cars,  the 
engineer  started  out  of  the  switch  to  the 
main  line.  As  he  passed  the  stbck  pens,  be 
was  going  at  a  speed  of  10  miles  an  hour. 
Before  passing  the  stock  pens  and  when  dis- 
tant therefrom  about  150  or  250  feet,  he 
saw  the  gate  open  at  right  angles  with  the 
tracks  and  saw  appellee  standing  behind  it. 
The  tracks  over  which  the  train  was  moving 
were  of  light  steel,  the  roadbed  was  not  bal- 
lasted, and  there  were  low  Joints  in  the 
track,  and  vegetation  bad  overgrown  the 
tracks.  Passing  over  such  a  track  at  tho 
speed  indicated  caused  the  cars  to  rock  and 
Jerk  and  sway  out,  particularly  loaded  cars. 
The  engineer  knew  the  condition  of  tbe 
track,  knew  be  bad  two  loaded  cars,  and  tbe 
tendency  of  tbe  loaded  cars  to  sway  out  in 
passing  over  such  track  while  going  at  the 
speed  stated.  After  observing  the  boy,  tbe 
engineer  did  not  slacken  his  speed.  One  of 
the  loaded  cars  struck  the  open  gate,  which 
in  turn  struck  appellee,  knocking  him  from 
tbe  platform  and  breaking  his  arm.  After 
observing  the  appellee  behind  the  gate,  tbe 
engineer,  with  safety  to  himself  and  tbe 
train,  could  have  stopped  same  before  tbe 
appellee  was  injured.  Photographs  of  the 
track  and  tbe  gate  were  before  tbe  Jury, 
though  not  in  the  record. 

[1,2]  We  gather  from  tbe  authorities  that 
for  tbe  rule  of  discovered  peril  to  be  appli- 
cable in  tbe  instant  case  it  must  appear 
that  appellee  was  in  a  place  of  danger  when 
seen  by  appellant's  engineer,  and  that  the 
engineer  realized  bis  danger,  and  also  that 
appellee  could  not  or  would  not  probably 
extricate  himself  from  the  dangerous  situa- 
tion. H.  &  T.  C.  Ry.  Co.  V.  O'DonneU,  99 
Tex.  636,  92.  S,  W.  409.  Concerning  tbe 
knowledge  of  tbe  engineer  of  tbe  facts  nec- 
essary to  make  tbe  rule  available  to  the  in- 
jured party,  it  may  also  be  said  that  cir- 
cumstances or  facts  may  be  shown  from 
wblcb  the  Jury  may  conclude  that  the  servant 
ought  to  have  acquired  knowledge  of  injured 
party's  peril  notwithstanding  the  servant's 
statement  that  he  did  not  know  or  realize 
such  peril.  Ft  W.  &  D.  Ry.  Co.  v.  Sbetter, 
94  Tex.  196,  59  S.  W.  533.  Under  tbe  rule 
stated,  it  seems  to  us  tliat  tbe  court  properly 
referred  the  matter  to  the  Jury.  Appellant's 
engineer  was  aware  of  the  appellee's  situa- 
tion, saw  him  standing  behind  tbe  open  gate, 
knew  that  only  IB  or  20  Inches  separated  the 
platform  from  the  passing  cars,  knew  that 
the  tracks  over  which  be  was  drawing  the 
cars  w^e  unballasted  and  had  f^  number .  of 
low  Joints,  that .  such .  conditions  caused  the 
can  to  rock.  Jerk,  and  sway,  particularly  the ' 
loaded  cars,  and  that  tbe  speed  at  wblcta '  he 


was  moving  increased  tbe  tendency  to  away. 

Thus,  it  is  seen  that  appellee  was  in  ac- 
tual danger  and  appellant's  engineer  knew 
of  his  danger.  He  was  In  that  position  when 
tbe  engineer  saw  him,  and  he  was  making 
no  effort  to  remove  himself  from  such  dan- 
ger, but  according  to  the  engineer,  was  stand- 
ing bis  ground,  poking  a  stick  at  tbe  ap- 
proaching engine,  and  awaiting  its  approach. 
Appellee  was  not,  as  said  in  I.  &  G.  N.  Ry. 
Co.  V.  Vallejo,  102  Tex.  70,  113  S.  W.  4, 
115  S.  W.  25,  in  a  secure  place  On  the  con- 
trary, he  was,  according  to  tbe  evidence,  in 
an  insecure  and  dangerous  situation  of  which 
appellant's  engineer  had  knowledge,  and  be- 
ing in  such  situation,  as  further  said  in  the 
case  Just  cited,  if  there  was  a  "probability 
tiiat  by  tbe  continued  movement  of  the  train 
injury  would  be  inflicted  on  tbe  boy,  the 
duty  to  stop  the  train  would  have  arisen." 

[3]  By  assignments  3  and  3a  appellant  as- 
serts that,  since  the  evidence  fails  to  show 
that  appellee's  injury  will  in  any  way  di- 
minish bis  earning  capacity  after  be  arrives 
at  21  years  of  age,  the  verdict  is  excessive 
and  should  have  been  vacated.  It  does  not 
follow,  in  our  opinion,  that  the  verdict  is 
excessive  In  the  absence  of  proof  that  the  in- 
Jury  would  diminish  his  earning  capacity  after 
reaching  21  years  of  age.  Diminished  earn- 
ing capacity  is  not  tbe  only  item  recoveraWe 
by  tbe  minor.  He  may  recover  fair  compen- 
sation for  mental  and  physical  suffering,  the 
probable  future  effect  of  tbe  injury  on  bis 
healtli,  and  for  any  permanent  injury.  There 
was  evidence  of  mental  and  plkyslcal  suffer- 
ing and  of  permanent  Injury.  The  verdict 
was  for  $800.  Those  facts  considered,  we 
cannot  say,  in  view  of  the  restricted  right 
to  disturb  the  Jury's  findings,  that  the  ver- 
dict is  excessive. 

[4]  The  seventh  and  eighth  assignments 
complain  of  the  form  of  two  of  the  questions 
submitted  to  the  Jury.  Special  issue  No.  1 
is  as  follows: 

"Was  Jack  Logan,  iminedlately  before  he  re- 
ceived his  injury,  standing  upon  the  platfonn  of 
the  stock  pen  with  the  diute  gate  open  at  right 
angles  with  the  railroad  track?" 

It  is  urged  that  the  expression,  "with  the 
chute  gate  open  at  right  angles  with  tbe  rail- 
road track,"  is  leading  and  preJudidaL 
Special  issue  No.  2  is  as  follows: 
"Did  the  engineer  in  charge  of  the  train  that 
was  approaching  said  stock  pens  see  Jack  Lo- 
gan standing  south  of  the  gate  with  the  gate 
open  at  right  angles  with  the  railroad  track?" 

It  Is  urged.  In  reference  to  this  special  Is- 
sue, that  it  contains  th^  same  expression 
that  special  issue  No.  1  does  and  is  for  the 
same  reason  advanced  above  objectionable. 

"The  rule  as  to  leading'  qnestions  to  witnesses 
is  not  applied  to  issues  submitted  to  a  jury  by 
a  court;  and,  unless  there  is  an  intimation  by 
the  court  na  to  what  answer  is  expected  or  de- 
sired, an  appellate  court  will  not  interfere  with 
the  exercise  of  .Us'diacretien;"  Sullivan  &  Oo. 
V.  Ramsey,  155  a  W.  680,  And  cases  cited. 

To  Insulre  of  thet  Jury  whether  appellee 
was  Just  pitor  to  raeelTliig  -hia  InJnrT^istand- 
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log  upon  tbe  platform  o£  tbe  Bto(ft:  pen  with 
the  gate  open  at  right  angles  is  to  ask,  of 
coarse,  a  leading  question;  but  it  cannot 
with  any  force  be  said  that  it  suggests  an 
expected  or  desired  answer.  The  only  ra- 
tional or  intelligent  answer  which  could  be 
made  to  the  question  would  be  yea  or  no. 
That  the  question  does  not  suggest  wtiich  of 
the  possible  answers  is  expected  or  desired 
Is  maniftet  from  the  fact  that  the  only  sug- 
gesftion  of  the  conrt  la  that  the  answer  be 
yes  or  no. 

The  second,  fourth,  fifth,  and  sixth  as- 
signments raise  issues  considered  by  us  in 
discussing  tbe  first  assignment  of  error,  and, 
for  the  reasons  there  stated,  they  are  over- 
mled. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  afBrmed. 


POHD  V.  JOHNSTON  et  al.    (No.  1651.) 

(Conrt  of  Civil  Appeals  of  Texas.    Tezarkana. 

Jan.  20.  1916.) 

1.  BnxB  ARD  Notes  9=320&— Obai.  Assign - 

MEKTB— BlOHT  OF  ASSIGNEE  TO  SUE. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  5S2,  providing  that  any  person  to  whom  a 
negotiable  initrament  may  have  been  assigned 
may  maintain  any  action  in  his  own  name 
-nliich  the  orional  obligee  or  payee  might  have 
brought,  a  verbal  assignment  of  a  note  entitled 
the  assignee  to  sue  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Coit  Dig.  H  423,  42&-427,  407,  498. 
501 ;  Dec.  Dig.  ^=>209.] 

2.  Bnxs  AHD  Nona  ^3>540— Aotions— Judg- 

lOINT  —  CONFORiaTY     TO     PLEADINGS     AKD 

Pboof. 

Where  plaintiff,  suing  on  a  note  payable  to 
the  (sder  of  J.,  alleged  and  proved  that  the 
note  was  made  payid>le  to  J.,  his  agent,  in- 
stead of  to  himself  as  the  result  of  a  mutual 
mistake  on  the  part  of  defendant  and  the  agent, 
defendant's  contention  that  the  judgment  was 
erroneous,  because  it  did  not  ai^ear  from  the 
pleadings  and  proof  that  the  note  had  been 
transferred  by  J.  to  plaintiff,  and  that  plaintiff 
had  acquired  it  bona  fide  and  for  value,  was  un- 
tenable. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Coit  Dig.  8i  1918-1934 ;  Dec.  Dig.  «=» 
540.] 

3.  ATTAClnlENT«=:'232— Abateicent— FAiaiTT 
OF  Grounds  Stated. 

Where  the  allegations  in  the  affidavit  foe 
an  attadmient,  if  tme,  entitled  plaintiff  to  the 
writ,  the  fact  that  they  were  not  true  did  not 
entitle  defendant  to  the  abatement  of  the  writ, 
though  it  might  have  entitled  him  to  damages 
on  the  injunction  bond. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  U  796,  797,  80S ;  Dec  Dig.  «=>2S2.1 

Appeal  ttaaa  Bowie  Comity  Court ;  I^ee 
Tldwell,  Judge.  . 

Action  by  Edward  Jc^nston  against  O.  B. 
Ford  and  another.  From  a  Judgment  for 
plalnUCf,  the  defendant  named  appeals.  Af- 
firmed. 

See,  also,  164  S.  W.  424. 

By  his  mlt  commenced  In  a  Justice  court, 
appdlee  Bdward  Johnston  sought  a  recovery 


against  appellant  on  the  latter's  promissory 
note  dated  January  21, 1911,  for  *75,  Interest 
and  attorney's  fees,  payable,  by  its  terms, 
on  or  before  January  15, 1911,  to  the  order  of 
John  Johnston,  and  a  foreclosure  of  the 
lien  of  a  mortgage  on  certain  live  stock,  also 
dated  January  21,  1911,  given  by  appellant 
to  secure  the  payment  of  a  note  described 
therein  as  dated  said  January  21,  1911,  and 
as  payable  November  15,  1911.  Said  appellee 
also  sought  a  recovery  against  the  appellee 
J.  C  Parish  of  the  value  of  tbe  live  stod; 
mortgaged  to  him  as  stated  above,  on  the 
ground  that  Pariah  purchased  same  c^  appe- 
lant with  notice  of  the  fact  that  it  had  been 
so  mortgaged.  The  appeal  is  by  appellant 
F<wd  alone  from  a  Judgment  reaadered  by  tbe 
county  court,  to  which  an  api>eal  of  the  cause 
was  prosecuted,  in  favor  of  Edward  John- 
ston against  appellant  for  1113.32,  the 
amount  of  tbe  principal.  Interest,  and  attor- 
ney's fees  stipulated  for  in  the  note,  and 
foreclosing  tbe  lien  of  said  mortgage,  and 
also  the  lien  of  a  writ  cA  attadiment  levied 
upon  certain  oottcm  belonging  to  appellant  at 
the  instance  of  said  Edward  Johnston,  and 
In  favor  of  said  Edward  Johnston  against 
appellee  Parish  for  $60  as  the  value  of  the 
live  BtoA  covered  by  the  mortgage  and  pur- 
chased by  him  of  ai^ellant 

J.  W.  HUIman,  of  Texarkana,  for  appel- 
lant Turner,  Graham  &  Smitha,  of  Texar- 
kana, for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1,  2]  We  are  of  opinion  there  is 
no  error  in  the  judgment.  It  is  attacked  on 
tbe  ground,  mainly,  that  it  did  not  appear 
from  the  pleadings  and  the  testimony  that 
the  note  had  been  transferred  by  John  John- 
ston, the  payee  named  therein,  to  appellee 
Edward  Johnston,  and  that  tbe  latter  had 
acquired  it  bona  fide  and  for  value.  In  view 
of  the  pleadings  on  tbe  part  of  appellant,  had 
the  suit  been  by  Edward  Johnston  as  the 
transferee  of  the  note,  it  would  have  been 
Immaterial  to  his  right  to  recover  on  It 
whether  he  acquired  it  bona  fide  and  for 
value  or  noh  Nor  would  it  have  been  neces- 
sary for  blm  to  Iiave  known  that  the  assign- 
ment to  him  was  evidenced  by  a  written  In- 
strument of  any  kind  or  by  an  indorsement 
on  the  note.  A  verbal  assignment  thereof 
would  have  entitled  him  to  sue  on  tbe  note. 
Article  582,  Vernon's  Statutes;  Bank  v.  Ber- 
lott,  23  Tex.  Civ.  App.  662, 57  S.  W.  340 ;  Word 
v.  Elwood,  90  Tex.  130,  37  S.  W.  414 ;  CXCon- 
nell  y.  Rugely,  48  Tex.  Otv.  App.  466,  107 
B.  W.  151.  But  tbe  suit  was  not  by  appellee 
J(dinston  as  an  assignee.  He  claimed  a  right 
to  recover  on  the  note  as  the  payee,  and  allege 
ed  and  proved  that  It  was  made  payable  to  the 
order  of  John  Johnston,  hla  father,  instead 
of  to  himself,  and  on  January  16,  1911,  In- 
stead of  November  Ifi,  1911,  as  the  result 
of  a  mutual  mistake  on  tbe  part  of  bis  agent. 


^saTttr  other  cwas  ut  «un«  toplo  uid  KET-NUMBBa  ts  aU  Kej-Numbarad  Oigwtaaadlaan^ 
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said  John  JobuBton,  and  appellaot.  Tbe  na- 
ture of  the  snlt  being  as  stated,  the  conten- 
tlons  of  appellant  based  on  Its  being  of  a 
different  nature  are  nntenaUe  and  mnst  be 
overruled. 

[3]  The  contentions  based  on  the  action  of 
the  court  below  In  overruling  appellant's 
motion  to  abate  the  vrrlt  of  attachment  can- 
not be  sustained.  The  allegations  In  the 
affidavit.  It  true,  entitled  app^ee  JohosUm 
to  the  writ  If  they  were  not  true,  the  fact 
that  they  were  not  might  have  entitled  ap- 
pellant to  damages,  but  did  not  entitle  him 
to  Judgment  ai>atlng  the  writ  Dwyer  v. 
Testard,  65  Tex.  432.  For,  as  said  by  the 
Supreme  Court  In  the  case  cited: 

"The  validity  of  the  writ  depends,  not  upon 
the  truth  of  tbe  facta  Btated  in  the  affidavit,  out 
upon  tbe  fact  that  they  are  bo  stated.  Tbe  bond 
protects  the  defendant.  The  injury  done  him  is 
compensated  in  the  damage  he  recovers.  The 
phUntifi.  in  the  teitns  prescribed  by  law,  in  the 
bond,  has  contracted  with  the  defendant  for  his 
remedy.  •  •  «  Ever  since  the  decision  of 
Cloud  V.  Smith,  1  Tex.  611,  it  has  been  the 
practice  to  give  the  plaintiff  tbe  benefit  of  his 
lien,  and  leave  tbe  defendant  to  bis  remedy  on 
the  bond." 

Whether  a]K)eIlant  was  entitled  to  an, 
abatement  of  the  writ  on  proof  that  the  Eture- 
tles  on  the  bond  did  not  own  property  subject 
to  execution  sufficient  to  satisfy  It  or  not 
need  not  be  determined,  as  such  proof  was 
not  made.  O^n  the  contrary,  the  testimony 
heard  on  that  Issue  was  sufficient  to  support 
a  finding  that  they  did  own  enough  of  such 
property  to  make  them  "good  and  sufficient 
sureties"  within  the  meaning  Of  tbe  statute. 

The  Judgment  is  affirmed. 


FIDELITY  «e   CASTJAI/TY   OO.   v.   TYLER 

COTTON  OIL  OO.     (No.  1514.) 

(Ooort  of  Civil  Appeals  of  Texas.    Tezarkana. 

r«b.  24,  1916.) 

1.  INSUBANOB  •s»188(2)— Ehfiaysb's  Liabii.- 
iTY   Insobancb— Paymbnt   o»   PB«mcits— 

SUFFICIBNCT   OF   EVIDENCE. 

In  suit  by  an  employer's  liability  insurer 
for  a  premium,  evidence  hsld  sufficient  to  sup- 
port the  finding  of  the  trial  court  that  defend- 
ant rendered  the  insurer  true  statements  of  its 
pay  roll  in  compliance  with  the  terms  of  its  pol- 
icies and  that  defendant  bad  paid  all  premiums 
due  frran  it  under  the  policies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S|  :'i45,  404,  406;  Dec  Dig.  «s> 
188(2).] 

2.  Insubanck  9^18^— Emploteb's  LiABH-irr 
Irstjhance— LiABiLrrT  fob  Pbemittms. 

Where  an  employer's  liability  policy  pro- 
vided that  the  premium  to  be  paid  shonld  be  bas- 
ed on  tbe  entire  compensation  of  which  an  es- 
timate was  given  in  the  schedule,  also  expressly 
providing  that  it  did  not  cover  indemnity  to  the 
assured  for  injury  or  death  suffeved  by  any  rea- 
son "unless  bis  compensatioB  is  iaeluded  in  Ae 
estimate  set  forth  in  the  schedule,"  the  fact  that 
the  assured  failed  to  include  the  salaries  of  its 
manager  and  bookkeefier  in  its  report  of  com- 
pensation jMid  did  not  entitSs  the  insurer  t»  re- 
cover premiums  haaed  thesaon,  riooe  there  was 
no  failure  on  the  part  of  the  assured  to  j)Eyr  pre- 
mium if  the  salaries  Of  such  employes  did  not 


gx>  in  the  labor  record  and  were  not  fn  the  es- 
timated compensation  given  in  the  schedsle  as 
found. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  S94;  Dec.  Dig.  «=9l83.] 

Appeal  from  Smith  County  Court;  Jesse  F. 
Odom,  Judge. 

Salt  by  the  Fid^ty  &  Gfetsnaltr  Oompany 
against  the  Tyler  Cotton  OU  Oompany.  From 
a  Judgment  for  deCeudant,  plaintiff  ai^eals. 
Affirmed. 

Tbe  appellant  company  issued  to  a]H)eUee 
an  employers'  liability  policy  during  the 
years,  respectively,  of  1908  and  1909.  The 
amount  of  compensation  paid  employte  for 
the  period  of  the  policy  determined  the 
amount  of  premium  payable  for  the  indemni- 
ty provided  In  the  policy.  The  policy  ex- 
pressly stlpntated  as  follows: 

"The  premium  is  based  on  the  entire  compen- 
sation of  wMch  an  estimate  is  given  in  the 
schedule.  If  such  oompensation  exceeds  the 
estimate  set  forth  in  the  schedule  the  assured 
shall  immediatdy  pay  the  cwnpany  the  addi- 
tional earned  preauom;  if  snch  entire  compen- 
sation is  less  than  the  estimate  set  forth  in  the 
schedule  the  company  -will  return  the  unearned 
premium  when  determined;  but  the  compnny 
shall  be  entitled  to  not  less  than  the  minimum 
earned  premium  specified  in  condition  R." 

The  "schedule"  of  the  p^lcy  oif  1908  and 
1909  each  stated  "estimated  average  number 
of  employes"  to  be  "20,"  and  the  "estimated 
compensation  for  period  of  p<rilcy"  to  be  "$5,- 
000."  The  appellant  brought  the  salt  onder 
the  terms  of  the  polldes  to  recover  the 
amount  of  additional  earned  pnemlam,  alleg- 
ing that  the  entire  compensation  of  em3;>loy6s, 
as  shown  by  the  actual  pay  roU  of  appellee, 
for  the  period  of  each  policy  respectively,  ex- 
ceeded the  estimate  set  forth  In  the  schedules 
of  the  policy.  Tbe  appellee  answered  that  It 
had  made  to  appellant  correct  pay  roll  of 
compensation  paid,  and  settled  with  and  paid 
appellant  In  full  for  all  amoimts  of  premium 
due  each  year  oa  the  policies.  ThB  case  was 
tried  before  the  court  and  Judgment  was  en- 
tered for  appellee. 

The  policy  indemnified  the  apiKllee— 
"against  loss  from  the  liability  imposed  by 
taw  upon  the  assured  for  damages  on  account  of 
bodily  injuries  or  death  suffered  through  the 
aseured's  ne^igence,  and  as  the  result  of  an 
accident  occurring  while  this  polksy  is  in  force: 
(a)  By  any  employ^  or  employes  of  the  assured 
while  witiiin  the  factory,  shop,  or  yard  described 
in  tbe  achedale^  or  upon  the  sidewalk  or  other 
ways  immediaUuy  surrounding  the  same  provid- 
ed for  the  use  of  such  employes  or  the  public, 
in  and  during  tbe  operation  of  the  trade  er  busi- 
ness described  in  the  schedule." 

The  policy  prortdes  that  the  agreement  to 
Indemnify  is  subject  to  conditions,  of  whldi 
Is  the  following: 

"B.  This  policy  does  tiot  cover  Inas  flrom  lia- 
bility for,  or  «By  suit  based  on,  injuries  or 
death  suffered  or  caused  by:  (1)  Any  peraon 
unless  his  compensatiott  is  ineladed  in  the  esti- 
mate set  forth  in  the  schedule,  but  this  exclu- 
sion shall  not  apply  to  iniarieB  or  dssth  canscd 
by  the  insured  himself,  if  an  iadividiial  oc  any 
tnemher  of  the  firm  if  the  insured  is  a  partner- 
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lUp,  vice  prMidcat,  sccreUiy  w  trenorer  if  the 
insured  is  a  corporation." 

The  trial  court  made  the  finding  of  fact 
that  the  defendant  rendered  to  the  plaintiff 
iqwrts  Bhoiwlng  compensation  paid  for  the 
period  of  time  cohered  by  the  policies,  and 
tbat  they  were  statements  of  its  pay  roU,  and 
that  defendant  bad  paid  all  premlams  due  un- 
der each  policy  in  compliance  with  the  terms 
and  conditions  of  the  policy. 

J.  A.  BnBoch  and  B.  C.  Johnson,  both  of 
Tyler,  for  appellant  Simpson,  Lasseter  & 
Gently,  of  Tyler,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1]  Tliere  is  erldence  to  support  the  findinig 
of  the  trial  court  that  appeDee  rendered  to 
appellant  true  statements  of  its  pay  roll  in 
compliance  with  the  terms  of  the  policies, 
and  tliat  appellee  had  paid  all  premiums 
due  by  it  under  each  of  the  policies.  There- 
toK  the  assignments  of  error  challenging  the 
acti<m  <a  the  cctnrt  in  rendering  judgment 
agahist  appellant  must  be,  it  is  believed,  over- 
roled.  The  president  and  manager  of  ap- 
pellee testified: 

"That  the  policies  introduced  in  evidence  Vere 
the  ones,  or  copies  of  the  ones,  that  had  been 
isned  to  the  .Tyler  Cotton  OU  Company  by 
plaintiff,  and  that  the  reports  made  under  said 
policies  are  the  reports  made  by  him  to  plain- 
tiff. That,  at  the  time  he  made  the  reports,  he 
took  from  the  boobs  of  the  Tyler  Cotton  Oil 
Company  all  the  labor  included  in  said  policies 
and  made  a  fall,  true  and  correct  report  of  it. 
Tbat  no  other  labor  had  been  paid  for  by  the 
Tyler  Cotton  Oil  Company  except  as  reported  by 
him  under  these  reports.  That  he  personally 
made  the  reports  and  knew  they  were  correct 
as  shown  by  and  reflected  by  th*  books.  That 
the  additional  premium  was  paid.  That  fre- 
quently the  employes  of  the  Tyler  Canning  Com- 
pany would  be  paid  off  at  the  Tyler  Cotton  Oil 
Company's  office^  and  that  the  amounts  paid 
to  the  aofioy^t  of  the  canning  company  would 
be  entered  npon  the  books  of  the  ou  company. 
Tbat  if  the  witness  Allen  in  his  examination  of 
the  hooka  fkxtnd  the  figures  testified  to  by  him, 
then  tb^  indoded  atoounts  p^d  to  employto 
of  canning  company.  •  *  •  That  the  salaries 
of  the  bookkeeper  and  manager  amounting  to 
aboot  $2,600  per  year,  was  not  included  in  the 
report  made  by  him  to  the  oempoay  under  tttber 
one  of  the  policies,  and  did  not  show  on  the  pay- 
rolls for  labor;  and  that  at  the  time  these  pol- 
icies were  taken  out  be  did  not  intend  to  indnde 
Ote  salary  of  the  bookkeeper  and  manager,  and 
their  salaries  did  not  go  on  the  labor  record." 

[2]  The  t^ct  tbat  the  reports  of  the  oobi>- 
pensation  paid  omltte^  and  did  net  Include 
the  salaries  of  tbe  manager  and  tb«  iHKiUoe^p- 
er  would  not,  it  is  tboogbt,  «ntitle  appellaat 
to  recover  prMnioms  baaed  tbereon.  There 
is  not  failDue  on  the  part  of  the  aw^lee  to 
pay  premium  as  ctmtracted  U  ttae  salailM  of 
such  peraoBB  "did  not  go  on  the  laltor  reeocd" 
and  were  not  In  the  estlnMed  c(»npeasaUoa 
given  in  the  scbedake,  as  comiHrebeaded  la 
tbe  conrfb  ftadlng.  It  was  eontiacted,  as  pro- 
vided la  tbe  .9«Ufi7,  tliat  ttae  piwniam  to  be 
paid  tot  tbe  IndetanUy  sbould  be  based  "on 
the  entire  esBveosatlOB  o£  which  an  estimate 
is  gtven  In  tbe  Bobedale."   And  tibe  poUqr  ex- 


press provides  that  it  does  not  cover  In- 
demnity to  the  assured  for  injury  or  death 
soffieied  by  any  reason  "unless  his  conwensa- 
tlon  is  included  in  the  estimate  set  forth  in 
the  schedule."  It  was  therefore  reasonably 
meant  by  the  parties  that  tbe  premium  paya- 
ble was  to  be  based  on  tbe  entire  oompeusa- 
tion  of  all  such  employes  engaged  in  tbe 
bosiuess  whose  comipensatlon  was  actually  In- 
cluded in  tbe  estimate  set  forth  ia  tbe  scb«d- 
utei 
Ttae  Jodgmait  is  afflnned. 


TEXAS  &  P.  ET.  CO.  v.  GRirPIN  et  al.« 
(No.  1664.) 

(Court  of  Civil  Appeals  of  Texas.    Kxarknna 

Feb.  8,  1916.     Behearing  Denied  FeU  17, 

1916.) 

1.  Mastkb  akd  Sebvant  «=>279(6)— Injukiks 

TO   'SeSVANIV-NEOUOKNCE— SttFFICIJENCT    OF 

EvinENCE. 

In  an  action  against  a  railroad  for  death 
of  a  member  of  a  switching  crew,  evidence  of 
the  engineer's  negligence  in  diecking  1^  engine 
too  sharply  held  sufficient  to  support  a  verdict 
for  plaintiffs. 

[Ed.  Note. — Vor  other  cases,  see  Bfaster  and 
Servant,  Cent.  Dig.  |  OTS;  Dea  Dig.  «=» 
279(6).] 

2.  Tbiai,  «=>26O(8)  —  lH8iB0OTioKa— Repeti- 
tion. 

In  a  servant's  action  for  injuries,  where 
tbe  court  in  its  main  charge  instructed  on  the 
burden  of  proof,  tbe  refusal  to  give  a  special 
charge  on  the  subject  was  not  erroneoua 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  657;    Dec.  Dig.  <S=>260(8).] 

8.  Tbial   «=3260(8)— iNBTBUcnoNS— IUfusai:. 

or  Special  Issues. 

In  a  servant's  action  for  injuries,  where 
tiie  ooort  failed  to  submit  certain  states  of  fact 
as  a  basis  of  liability  in  his  main  charge,  the 
refusal  of  special  charts  directing  tbat  they 
could  not  find  for  plaintifEs  upon  such  states  of 
fact  was  proper,  since  the  failure  to  submit  the 
issaes  was  sufficient  to  exclude  them  from  the 
consideration  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  657;    Dec.  Dig.  <8=»260(g).] 

4.  Death  ®=>90(5)  —  Dauaqes  —  £<zoebsivi 

Vebdict. 

In  a  mother's  action  for  death  of  her  mar- 
ried son,  a  railroad  switchman,  where  the  moth- 
er was  81  years  old,  in  good  health  for  her  age, 
while  decedent  was  40  years  of  age,  and  had  re- 
ceived his  portion  of  her  property  on  division 
among  all  her  children  in  return  for  his  prom- 
ise to  support  her,  he  bavin);  contributed  bnt 
little  in  the  past  through  inability,  and  iM^ng  hw 
youngest  child,  so  that  strong  feelings  of  at- 
tachment existed  between  them,  a  verdict  for 
9500  was  not  excessive. 

[EM.  Note.— For  other  caaes,  see  DenOt.  Cent 
Dig.  it  126,  126,  130;   Dec.  Dig.  «s=>9»(B).] 

Appeal  from  District  Coorl;  Haniaon  CSonn- 
ty;  H.  T.  Dyttleton,  Jodge. 

Stilt  by  Mrs.  Ada  Griffin  and  others  against 
the  Texas  &  Pacific  Railway  Company. 
From  a  Jadsment  for  plaintiffs,  defendant 
appeals.     Affirmed. 

F.  H.  PftndergBBt,  at  Marshall,  for  ap- 
pellant 8.  P.  Jones,  T.  P.  Harte,  and  Beard 
&  Davidson,  all  of  Marshall,  foe  appellees. 
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HODGES,  J.  The  appellees  are  the  widow, 
daughter,  and  mother  of  S.  A.  Orlffln,  who 
was  killed  while  employed  by  the  appellant 
In  Its  yards  at  Marshall,  Tex.  The  aod- 
dent  occurred  under  the  following  circum- 
stances: The  switching  crew  with  which  S. 
A.  Grlffln  was  working  desired  to  make  a 
drop  or  flying  switch  in  <»der  to  place  a 
car  at  a  certain  point  in  the  railroad  yards. 
Griffin,  in  obedience  to  tile  directions  of  the 
foreman,  went  on  top  of  the  car  to  be  plac- 
ed for  the  purpose  of  stopping  It  when  dis- 
connected from  the  engine.  This  was  his 
first  experience  in  that  line  of  work,  and  he 
was  placed  there  because  he  was  unacquaint- 
ed with  the  signals  and  other  things  neces- 
sary to  work  in  any  other  capacity  with  the 
switching  crew.  Anotb^  switdiman  took 
a  position  on  the  side  of  the  car  for  the  pur- 
pose of  uncoupling  it  at  the  proper  time.  Aft- 
er the  engineer  had  given  the  necessary  slack 
in  the  speed  of  the  engine,  and  the  car  had 
been  uncoupled,  it  was  discovered  that  It 
had  not  passed  over  the  switch  as  far  as 
desired.  Upon  investigation  it  was  found 
that  Griffin  had  fallen  from  the  car  and 
bad  been  run  over  and  killed  at  the  pcdnt 
where  the  car  was  uncoupled,  and  under 
circumstances  Indicating  tliat  his  fall  result- 
ed from  the  jam  then  produced.  In  their 
I)etitlon  the  appellees  alleged  that  the  en- 
gineer was  negligent  in  his  manner  of  operat- 
ing the  engine  on  that  occasion,  in  suddenly 
and  violently  checking  the  speed  of  the  car 
to  permit  the  uncoupling ;  that  he  did  this 
by  reversing  the  engine  without  cutting  off 
the  steam,  producing  a  violent  Jam  which 
caused  the  fall  of  Griffin  from  his  position 
on  top  of  the  car.  A  verdict  was  returned 
in  favor  of  Mrs.  S.  A.  Griffin,  the  widow  of 
the  deceased,  for  $5,000,  the  daugbler  for 
$2,500,  and  the  mother,  Mrs.  Georgia  Griffin, 
for  $500. 

The  first  assigned  error  complains  of  the 
conduct  of  the  court  In  his  treatment  of 
the  attorney  representing  the  appellant  up- 
on the  trial.  We  have  carefully  examined 
the  record  upon  wblch  this  complaint  Is 
based,  and  are  not  Inclined  to  think  that  this 
conduct  had  any  effect  upon  the  result  of 
the  trial,  whatever  may  be  said  of  it  in  other 
respects. 

[1]  The  court  gave  the  following  as  a  iMurt 
of  his  main  charge: 

"If  yon  should  find  from  the  evidence  that  the 
engineer  handling  the  engine  at  the  time  Griffin 
was  killed  undertook  to  slack  the  speed  of  the 
engine  by  reversing  the  same  without  shutting 
off  the  steam,  audi  that  the  same  caused  the 
speed  of  the  cars  to  be  so  suddenly  checked  as 
to  cause  an  unusual  jam  or  jar  of  the  car  on 
which  S.  A.  Griffin  was  penorming  his  work, 
and  that  this  caused  the  said  Griffin  to  fall  or 
to  be  thrown  from  said  car,  thereby  causing  his 
death  either  by  the  fall  or  by  the  car  passing 
over  bis  body,  and  if  you  should  further  find 
that  the  engineer  was  guilty  of  n^genoe  in  so 
reversing  ue  said  engine  without  diutting  off 
the  steam,  if  you  find  that  be  did  so,  and  you 
should  find  that  the  same  cansed  the  cars  to 
be   suddenly  checked,   and   said   Griffin   to  be 


thrown  from  them  and  killed  either  by  tke  fiUl 
or  the  car  passing  over  bis  body,  then  you  will 
find  for  the  plaintiffs,  unless  you  find  tjninst 
them  under  other  portions  of  this  charge." 

The  testimony  dearly  indicates  that  Grif- 
fin was  thrown  from  his  position  on  top  of 
the  car  by  the  Jam  produced  when  the  en- 
gineer was  attempting  to  give  what  the  wit- 
nesses call  the  "alack"  necessary  to  permit 
the  uncoupling  of  tbe  car.  The  charge  quot- 
ed is  objected  to :  Vint,  becaose  tbe  evidence 
does  not  show  that  the  engineer  was  negli- 
gent in  tbe  manner  Indicated;  second,  be- 
cause there  was  not  sufficient  evidence  to 
show  that  tbe  unusual  Jar  caused  Griffin  to 
fall;  and,  third,  because  tlie  evidence  was 
not  sufficient  to  show  that  it  was  negligence 
to  reverse  tbe  engine  without  shutting  off 
tbe  steam.  None  of  these  objections,  we 
think,  are  tenable.  The  engine  foreman, 
Moore,  who  testified  for  the  appellees,  stat- 
ed that  the  engineer  upon  that  occasion  re- 
versed bis  engine  without  shutting  oCC  the 
steam.  This  was  denied  by  the  engineer; 
but  he  admitted  that  such  a  mode  of  giving 
slack  would  be  dangerous  to  tbe  man  on  top 
of  a  car,  and  would  likely  throw  him  off. 
It  appears  that  Moore  had  previously  made 
a  written  statement  to  the  appellant's  claim 
agent  as  to  how  the  accident  occurred  and 
tbe  manner  in  which  the  cars  were  being 
bandied  at  tbe  time,  in  which  be  had  said 
that: 

"There  was  no  rough  handling  of  the  cars  at 
any  time,  no  sudden  Jerks  or  sudden  jars,  and 
that  they  handled  the  same  in  tbe  usual  man- 
ner and  as  carefully  as  could  be." 

On  cross-examination  he  was  confronted 
with  this  statement  and  asked  if  he  had  not 
signed  it  He  admitted  that  be  had,  but  said 
he  did  so  without  reading  It,  and  had  as- 
sumed that  it  was  a  correct  record  of  what 
he  had  previously  said  in  answer  to  ques- 
tions propounded  to  him  by  the  dalm  agent. 
He  had  answered  the  questions  in  the  morn- 
ing as  he  went  to  bis  work,  and  signed  tbe 
statement  in  the  evening  on  bis  return  boiue. 
When  pressed  to  indicate  what  portions  were 
incorrect,  he  pointed  out  only  a  part  of  what 
was  material,  leaving  enough  to  show  an 
admission  that  tbe  cars  were  handled  on 
that  occasion  in  the  usual  manner  and  as 
carefully  as  they  could  be.  This  written 
statement  was  subsequently  put  In  evidence 
to  impeach  Moore.  In  some  respects  it  is 
inconsistent  with  his  testimony  that  the  en- 
gineer upon  that  occasion  reversed  his  en- 
gine without  cutting  off  the  steam:  It  we 
consider  that  testimony  in  connection  with 
the  admission  of  the  oigineer  that  to  reverse 
the  engine  without  first  Shutting  off  the 
steam  was  not  their  usual  method  of  making 
Bucjh  switches,  and  that  it  would  be  danger- 
ous to  a  man  on  top  of  the  car,  we  have  evi- 
dence of  negligence  sufficient  to  support  the 
verdict  and  the  charge  of  the  court 

[2]  The  court  in  oUier  portions  of  his  main 
charge  instructed  tbe  Jury  on  tbe  burden  at 
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proof,  and  tbere  ts  no  merit  In  Oie  assign- 
ment baaed  upon  the  refosal  of  the  conrt  to 
give  a  Bpedal  diarge  upon  that  subject 

[3]  Special  charges  were  refused  which 
directed  the  jury  that  tbey  could  not  find 
for  the  plalntUIa  upon  certain  states  of  fact 
which  were  set  out  In  the  appellees'  original 
petition.  The  faUure  of  the  court  to  submit 
thoee  lasues  in  his  main  charge  was  suffi- 
cient to  exclude  them  from  the  consideration 
of  the  Jury,  and  special  charges  upon  that 
subject  would  h&ye  been  mere  matter  of  ar- 
gument upon  which  the  court  was  not  requir- 
ed to  enter. 

[4]  It  la  also  contended  that  the  verdict  of 
the  Jury  la  excessive,  especially  the  allow- 
ance of  $500  to  the  mother.  The  evidence 
shows  that  Griffin  at  the  time  of  his  death 
was  40  years  of  age;  his  mother  was  81 
years  old,  and  iu  good  health  for  one  of  that 
age;  that  she  had  previously  divided  all  of 
her  property  among  her  children,  and  was 
depoadent  upon  them  for  her  support;  that 
S.  A.  Griffin,  the  deceased,  had  received  his 
portion  and  had  promised  to  support  her. 
She  admitted  that  he  had  contributed  bat 
Uttle  in  the  past,  but  said  that  he  gave  as 
an  excuse  for  his  failure  that  be  was  unable 
to  do  so.  She  further  testified  that  he  was 
her  youngest  child,  and  that  strong  feelings 
of  attachment  existed  between  them.  Un- 
der these  circumstances  we  cannot  say  as  a 
matter  of  law  that  the  mother  had  no  right 
to  expect  contribution  from  her  son.  It 
presents  the  instance  of  an  aged  woman, 
doubtless  unable  to  do  anything  toward 
earning  a  support,  who,  having  distributed 
her  property  among  her  children,  became  de- 
pendent upon  them  for  her  support  during 
the  remainder  of  her  life.  She  had  as  an 
assurance  that  this  would  be  done,  not  only 
the  natural  attachment  usually  existing,  but 
the  promise  of  her  son,  which  the  jury  had 
a  right  to  infer  was  based  upon  the  l&ct 
that  be  bad  received  bis  distributive  portion 
of  his  mother's  estate  during  her  lifetime. 
Under  tbese  drcumstanoes  we  cannot  say 
that  tbe  verdict  was  excessive. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


XOBTH  AMEBICJAN  INS.  00.  ▼.  JENKINS. 
(No.  7099.) 

(Coart  of  Civil  Appeals  of  Texas.     Galveston. 
Feb.  23, 1916.) 

1.  Appbai.  and  Brbob  489060(2)  —  MAnXBS 
Revkbwabls— RxcoBO  on  Appeait- Statk- 
HKXT  OF  Facts. 

Tbooxb  an  instrnment  called  a  "statement 

of  focts^'  is  found  In  the  record,  where  It  Is  not 

d^ed  by  oouisel  for  plaintiff  or  approved  by 

the  court,  it  cannot  be  regarded  as  a  statement 

of  facts  proved  at  the  trial. 
[Ed.  Note. — For  other  cases,  see' Appeal  and 

E^r,  Cent.  Dig.  fi  2631,  2532,  2553;    Dec. 

Djs.  «=>5e8(2).l 


2.  JvsncBa  OF  the  Peace  «3>141(2)— Jtnas- 
DionoR— Appeal. 

Where  a  justice  court  has  no  jurisdiction 
of  suits  for  the  recovery  of  more  than  |200  un- 
der Const,  art.  6,  §  19,  the  court  on  appeal 
from  the  judgment  of  the  justice  court  cannot 
award  a  sum  in  excess  thereof,  so  that,  where 
a  suit  was  for  $200  and  the  court  gave  judg- 
ment for  the  principal  and  a  penalty  and  items 
exceeding  the  amount,  the  judgment  was  invalid. 
[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  1%.  §  472;  Dec.  Dig.  «s» 
141(2).] 

3.  Apfeai.  and  Ebbos  4=»1132  —  Bbfusai. — 
When  Necessabt. 

Where  a  judgment  of  the  county  court  af- 
firming a  justice  court's  judgment  added  a  pen- 
alty and  items  in  excess  of  the  amount  lewdly 
within  the  Jurisdiction  of  the  justice  court, 
though  the  judgment  was  invalid,  it  could  be 
reformed  and  affirmed  instead  of  being  reversed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4447 ;    Dec.  Dig.  <8=1132.] 

^  Insubanoe  «=9l86(2)  —  Accident  Irsub- 
ANCE— Pbbmiums— Tims  of  Patusnt. 

Whether  time  for  payment  of  premiums  on 
a  policy  of  accident  insurance  is  of  the  essence 
of  the  contract  depends  altogether  on  the  word- 
ing thereof,  and  it  cannot  be  said  that  as  a  mat- 
ter of  law  time  is  of  the  essence. 

[£d.  Note;— For  other  cases,  see  Insurance^ 
Dec  Dig.  <8=»186(2).] 

5.  Appeal  and   Ekbob  ®=>544(1)  —  BIattebs 

BEVIEWABLB — REOOBD    ON    APPEAIk 

The  court  on  appeal  cannot  say  that  the 
ccoiclusion  reached  by  the  trial  judge  was  erro- 
neous, in  the  absence  of  a  statement  of  facts 
as  to  the  disputed  question ;  the  condusion  be- 
ing an  that  is  required  of  the  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Out  Dig.  |  2412 ;  Dec.  Dig.  «=9544(1).] 

0.  Appeai.  and  Rbbob  €=3294(1)  —  Hattxbs 

BSTIEWABtX— RESEBVATION  OF  BXCSPTIONS. 

Where  a  party  desires  to  have  the  judge's 
conclusion  reviewed,  he  should  call  attention 
to  alleged  insufficiency  of  evidence  in  a  motion 
for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1727,  1732,  1733;  Dec 
Dig.  «=>294(1).] 

Error  from  Galveston  County  (^urt; 
George  B.  Mann,  Judge. 

Action  by  Edna  Jenkins  against  the  North 
American  Insurance  Company.  From  a  Judg- 
ment of  the  county  court  affirming  judgment 
of  the  Justice  conrt  for  plaintilF,  defendant 
brings  error.    Reformed  and  affirmed. 

Wilson  &  Webb,  of  Galveston,  for  plaintiff 
In  error.  O.  S.  Xork,  of  Galveston,  for  de- 
fendant in  error. 

McMBANS,  X  Edna  JenUiis  broagtat 
this  suit  against  the  North  American  Aod- 
dent  Insurance  Company  in  the  Jtistice  court 
of  Galveston  county  to  recover  (20U,  the 
amoimt  of  an  accident  insurance  policy  is- 
sued by  defendant  to  her  husband,  Edward 
Jenkins,  in  which  she  was  named  as  ben- 
eficiary; tbe  Bald  Eidward  Jenkins  having 
been  killed.  A  trial  in  the  justice  court  re- 
sulted III  a  Judgment  for  plaintiff  for  the 
amovnt  sned  for.  The  defendant  appealed 
tbe  case  to  the  county  court,  wherfe,  npon  a 
trial  before  the  cdurt  without  .a  Jury,  a  Jndg^ 
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ment  was  reodned  for  plaintiff  for  $200,  the 
amount  of  the  policy,  and  for  $60  as  attor- 
ney's fees  and  12  per  cent  penalty,  amount- 
ing to  $24,  aggregating  $274.  From  this 
Judgment  tbe  defendant  has  prosecuted  a 
writ  of  error  to  this  court, 

[1]  No  statement  of  facts  accompanies  the 
record.  An  Instrument  styled  "statement  of 
facta"  Is  found  among  the  papers  of  the  case, 
but  It  does  not  appear  to  have  been  signed  by 
the  counsel  for  the  plaintiff  or  approved  by 
the  court,  and  It  cannot  therefore  be  regard- 
ed as  a  statement  of  the  facts  proved  at  the 
trial.  The  court,  however,  reduced  to  writ- 
ing and  filed  its  findings  of  fact,  and  we  here 
copy  the  same: 

"The  policy  sued  on  was  issued  by  defendant 
on  life  of  Jenkins,  payable  to  his  wife,  the  plain- 
tiff; premium  $1.60  payable  first  day  of  each 
month  in  advance.  Insured  paid  at  such  times 
as  was  convenient,  seldom  on  day  premium  was 
due.  On  January  18th  insured  paid  for  Decem- 
ber, and  told  agent  he  would  have  to  call  again 
for  the  January  payment.  This  was  assented 
to.  A  few  days  afterwards,  insured  was  stab- 
bed, and  his  wife  sent  for  the  agent  and  told 
bim  she  wanted  to  pay  for  January.  He  told 
her  that,  as  her  husband  was  stabbed,  he  could 
not  receive  the  premium.  The  husband  died 
next  day  from  the  wound." 

Upon  the  foregoing  findings  of  fact,  the 
court  concluded  as  a  matter  of  law  that :  ■ 

"The  custom  of  the  company  in  receiving  pre- 
miums after  due  dates,  and  the  offer  of  the  wife 
to  pay,  render  the  company  liable.  The  clause 
of  the  policy  and  'General  Agreement'  is  so  in- 
volved and  complicated  that  no  negro  could  be 
expected  to  understand  it,  and  the  court  does 
not  understand  it,  as  to  when  less  than  the 
whole  amount  of  policy  is  to  Ira  paid,  and  there- 
fore I  conclude  plaintiff  is  entitled  to  full 
amount,  $200,  of  Uie  policy  and  reasonable  at- 
torney fees,  fixed  by  the  court  at  $50,  and  stat- 
utory damages  of  12  per  cent." 

(21  We  are  confronted  In  limine  with  what 
appears  to  be  a  fundamental  error  apparent 
upon  the  face  of  the  record  In  the  proceed- 
ings in  the  county  court  The  transcript 
from  the  Justice  court  shows  that  plaintiff's 
suit  was  for  the  recovery  of  exactiy  $200. 
This  was  an  amount  within  the  Jurisdiction 
of  that  court.  Article  6,  {  19,  Constitution. 
It  does  not  appear  that  either  of  the  parties 
filed  written  pleadings  In  either  court,  or 
that  the  plaintiff  after  the  case  raacbed  the 
county  court  sought  a  Judgment  Ibr  a  greater 
sum  than  that  sued  for  In  the  Justice  court ; 
but  notwithstanding  this,  the  county  court 
not  only  rendered  judgment  for  plaintiff 
^;>0B  the  Item  and  for  the  amount  sued  for 
In  the  Justice  court  but  upon  other  items 
and  for  additional  amounts  which  made  the 
amount  of  the  recovery  beyond  the  Jncladlc- 
tion  of  the  justice  court  It  is  well  settled 
that  an  appeal  cannot  confer  upon  an  ap- 
pellate comt  Jurisdiction  which  the  court 
a  quo  did  not  possess.  Taylor  v.  Lee,  138 
S.  W.  908,  and  authorities  dted.  The  Jus- 
tice court  not  having  Jurisdiction  where  the 
amount  In  aontrov«ray  exceeds  $200,  the 
county  caarVs  Jnitodlotion  Is  Umlted  to  stnbs 
not  in'  excess  ot  uMtfr  amottnt  because  the 


county  court  aoialced  bf.  the  ais)eal  only 
such  Jurisdiction  as  the  justloe  court  had. 
The  rendition  of  the  Judgment  tox  $274  ii 
therefore  clearly  erroneous. 

[31  But  we  are  not  under  the  necessity  of 
reversing  the  Judgment  and  remanding  the 
case  on  account  of  the  error,  because  the 
Judgment  If  iu>  other  error  is  pointed  out 
wlilch  requires  a  reversal,  may  be  reformed 
by  omitting  therefrom  a  recovery  for  the 
items  of  attorney's  fee  and  penalty,  for  which 
the  court  erroneously  gave  Judgmient,  there- 
by leaving  in  force  and  effect  a  Judgment  for 
$200,  being  the  amount  of  the  policy  sued 
upon  and  whidi  amount  was  wlthtn  the  ]a- 
risdicUon  of  the  court 

[4,  t]  Error  is  assigned  to  the  refusal  of 
the  court  to  set  the  Judgment  aside  because, 
as  plaintiff  in  error  contends,  the  same  is 
not  based  upon  the  findings  of  the  court  as 
filed.  It  is  contended  under  this  assignment 
in  effect  that  when  a  policy  ot  Insnraoce 
provides  that  the  premium  shall  be  paid  on 
a  stipulated  day,  time  becomes  of  the  es- 
sence of  the  contract  and  the  failure  to  pay 
the  premium  at  the  time  stipulated  deter- 
mines It  In  the  alMwnce  of  waiver  or  estop- 
pel ;  and  that  under  the  Judge's  fact  findings 
he  should  have  concluded  as  a  matter  of  law 
that  the  policy  was  forfeited. 

Whether  the  obligation  to  pay  a  premium 
at  a  time  specified  is  of  the  essence  of  the 
contract  of  Insurance  largely  depends  upon 
the  provisions  of  the  contract  Itself.  The 
contract  is  not  before  us,  not  having  been 
brought  up  In  a  statement  of  facts,  and  its 
provlsioits  are  not  recited  In  the  court's  find- 
ings. We  do  not  know  as  a  fact  that  there 
was  a  provision  ot  the  policy  providing  for 
a  forfeiture  in  case  of  a  failure  to  pay  the 
premium  at  the  time  stipulated,  nor  can  we 
say  that  there  was  not  a  provirion  whidi 
Justified  the  conclusion  that  the  custom  of 
receiving  premiums  after  maturity  and  the 
offer  to  pay  the  premltim  whidi  was  refusal 
did  not  constitute  a  waiver  of  payment  at 
the  time  spedfled  In  the  policy.  The  court 
concluded  that  the  custom  of  the  company 
In  receiving  premlnms  after  due  dates,  and 
the  offer  to  pay  the  last  premium  after  Its 
maturity,  rendered  the  company  liable. 
Whether  or  not  this  conduslon  was  warrant- 
ed by  the  evidence  la  a  question  which  the 
absence  of  a  statement  of  facts  precludes  us 
from  determining,  unless  the  findings  of  the 
Judge,  on  their  face,  show  that  it  was  not 
Harrison  v.  Fryar,  8  Tex.  Civ.  App.  524,  28 
S.  W.  2S0:  The  findings  of  the  Judge  are  in 
no  wise  inconsistent  ^Ith  his  conclusion,  and 
It  is  only  the  conclusion  which  ,we  can  look 
to  in  reviewing  a  Judgment  without  a  state- 
ment of  the  evidence,  "nie  Judge  Is  not  re- 
quired to  iState  the'  evidence,  but  oifly  his  con- 
clusion, and  he  does  not  say  that  the  facts 
mentioned  were  all  that  Were  pdt  in'  evi- 
dence affecting  the  question.  Oonalstently 
wlUi  those  stated,  eveij  olhei  tact  necessary 
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to  JostUy  bis  conclQsitm  may  bave  been 
shown,  and  may  hare  added  their  force  to 
those  named  In  producing  the  oonclusioii  at 
which  the  court  arrived. 

[I]  Appellant,  If  it  desired  to  attack  the 
conclnsions  as  unsupported  by  the  evidence, 
ought  to  have  brought  up  the  facts,  or  at 
least  have  pointed  out  to  the  court  below,  In 
a  motion  for  a  new  trial,  the  tnsufflclency  of 
the  evidence  to  support  the  conclusion.  The 
jadgmeat  of  the  court  below  will  be  reformed 
80  as  to  deny  recovery  for  a  sum  in  excess 
tt  1200,  the  amocmt  sued  for  in  the  Jnatlce 
court,  and  as  reformed  is  affirmed. 

Reformed  and  affirmed. 


ANDERSON  et  al  V.  BNGLBB  et  aL 

(No.  6632.) 

(Court  of  CSvU  Appeals  of  Texas.    San  Antoniok 

Mandi  8,  1916.) 

L  Appmai.  Ain>  ESbbob  9=3787— Obouhds  fob 
DisMisa*.!.  —  Failuse  to  Psobeottib  Pbo- 

CEEDINOfi. 

Where  no  transcript  was  filed  until  nearly 
rix  months  after  trial  and  no  briefs  were  filed 
notil  four  days  before  the  time  set  for  submis* 
■ion,  the  appeal  will  be  dismissed  for  want  of 

firosccution  unless  there  was  fundamental  error 
a  tfae  trial  of  the  cause. 
(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CSent.  Dig.  Si  3129,  8130;  Dec.  Dig.  «=> 
787.] 

2.  Kahkmkwtb  9=918(1)— Wat  or  Necessity— 
Statdt*  —  CoNSTBUcnoN  —  Intention  of 

THX   LxOIBIATtJBJC. 

Where  the  defendants'  land  was  bounded 
on  three  sidea  by  tfae  Rio  Qrande  river  and  on 
the  fourth  by  toe  land  of  one  of  the  plaintiffs, 
they  could  not  invoke  the  provisions  of  a  law 
enacted  in  1SS4  (Gammel's  Laws  Tex.  vol.  9,  pp. 
900-602),  vequituig'  a  right  of  way  be  left  across 
land  surrounding  the  land  of  another,  as  that 
law  did  not  by  its  terms  apply  to  the  defendants' 
tract  and  the  court  had  no  authority  to  extend 
tbe  law  to  include  land  evidently  not  content 
plated  by  the  Legislature. 

[Ed.  Nota — For  other  cases,  see  Basements, 
Cent.  Dig.  {§  50,  62,  56;  Dec  Dig.  «=»18(1).] 

3.  Statdtsb  «=»ld7(l)— Repeai,- Acts  Not 
CiASRixD  Into  RByuAi. 

Where,  in  adopting  the  Revised  Statutes  of 
1886  and  of  1911,  it  was  in  each  case  provided 
that  all  civil  statutes  of  a  general  nature  in 
force  when  the  Revised  Statutes  took  effect  and 
not  included  therein  or  not  cxpreasly  continued 
in  force  were  r^ealed,  a  law  enacted  in  1884 
(Gannnel's  taws  Tex.  voL  9,  pp.  (SOO-eOZt, 
which  was  not  carried  into  etth^  Code  and 
vUch  wax  not  in  either  ease  among  the  ezcep- 
tioDs  to  tbe  repeaUag  clause,  was  repealed. 

[Ed.  Note.— For  other  casea^  see  Statutes, 
Cent.  Dig.  5  242;  Dec.  Dig.  «=167a).] 

Appeal  from  Distilet  CJoort,  Cameron 
County ;  W.  B.  Hopkins,  Judge. 

Suit  tot  injoactlon  by  R.  C.  Engler  and 
others  against  W.  P.  Anderson  and  others. 
Fr<Ka  tbe  judgment  for  plaintilCs,  defend- 
ants appeal.    Dismissed. 

RentfiD  4t  C^e  and  H.  a  Oalbralth,  aU 
of  Brownnflte,  fbr  appellanta 

FL.Y,  a  3.  Tbla  la  a  avit.  brought  hy  ap- 
pellees to  iwtwUn  appellants  from  driving 


loose  live  stock  through  tbe  gates  and  on 
the  lands,  crops,  canals,  or  laterals  of  appel- 
lee Epgler,  who  was  the  landlord  of  the  oth- 
er appellee,  and  from  using  said  gates  or 
roadway  for  other  purposes  than  for  pedes- 
trians, persons  on  horseback  or  in  vehicles, 
fr<Hn  leaving  the  gates  open,  and  from  leav- 
ing the  road  and  going  In  or  upon  the  canals, 
eiapa,  or  lands  of  said  Engler.  Appellees  al- 
leged their  title  to  and  possession  of  certain 
tracts  of  lands  lying  "in  a  bend  of  the  Rio 
Grande  in  such  a  way  that  the  east  and  west 
ends  of  said  lands  border  on  said  river,  for 
practically  the  full  length  of  the  east  and 
west  lines  thereof";  that  a  canal  had  been 
constructed  on  the  land,  and  was  used  to 
convey  water  for  the  irrigation  of  the  crops ; 
that  tbe  buildings  and  in^rorements,  except 
fences,  ajre  situated  on  and  near  the  west 
end  of  the  land  and  are  adjacent  to  the  ca- 
nal and  its  laterals;  that  gates  have  been 
provided  near  the  canal,  and  the  roadway 
runs  along  the  canal,  and  no  one  has  been 
prevented  from  using  soch  gates  and  road, 
said  gates  being  In  the  north  and  south  lines 
of  said  land;  that  appellants  claimed  to  own 
a  tract  of  land  lying  south  of  and  adjoining 
the  lauds  of  Engler,  the  land  of  aiH>ellants 
being  bounded  on  the  north  by  the  south 
fence  of  said  Engler,  "WbOe  the  east,  w<est, 
and  south  sides  of  said  lands  claimed  by  de- 
fendants are  Iwunded  by  the  Rio  Grande." 
It  was  further  alleged  that  appellants  bad 
been  driving  loose  stock  across  the  lands  of 
Engler  and  damaging  the  crops  and  canal  on 
said  lands.  The  court  granted  the  injunction 
and  rendered  judgment  in  favor  of  appellees 
for  $100  actual  and  $200  exemplary  damages. 

[1]  This  cause  was  tried  in  the  district 
court  on  April  9,  1915,  and  the  transcript 
was  filed  in  this  court  on  October  6,  IOISl 
No  briefs  were  filed  In  this  court  until  Feb- 
ruary 26,  1916,  the  cause  having  been  set 
down  for  submission  for  March  1,  1916.  Ap- 
pellees have  filed  a  motion  to  dismiss  the  ap- 
peal for  want  of  prosecution,  and  it  will  be 
done  unless  there  be  fundamental  error  in 
the  trial  of  the  cause,  as  contended  by  ap- 
pellants. 

[2]  It  will  be  noted  that  the  petition  show- 
ed that  the  land  of  appellants  was  lyln^  com- 
pletely between  the  land  of  appellee  Engler 
and  the  river,  and  on  the  only  side  that 
egress  and  Ingress  from  and  to  their  land 
was  open  to  appellants  was  the  land  of  ap- 
pellee Bngler,  the  other  sides  of  their  land 
bebig  encompassed  by  the  Bio  Grande,  the 
boundary  between  Texas  and  Mexico.  Ap- 
pellants urged  a  general  demurrer  to  the  pe- 
tition, which  was  overruled,  and  It  is  con- 
tended that  such  action  was  fandaJDoenttd  er- 
ror, because  tbe  petition  shoMFed  on  its  face 
that  the  land  of  Engler  surrounded  the  lands 
of  appellants  and  that  no  fence,  road,  or 
lans  60  feet  wide  had  been  left  across  said 
Engler's  land  as  required  by  a  law  enacted 
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In  1884.  Oammera  Laws  of  Texas,  vol.  9, 
pp.  600-602. 

There  are  two  reasons  why  that  law  has 
no  application  in  this  case:  First,  because 
the  law  provides  for  fences  and  roads  In  con- 
nection with  "land  surrounding  the  land  of 
another,"  and  it  clearly  appears  that  the 
land  of  Engler  lies  only  on  one  side  of  the 
land  of  appellants;  the  other  sides  being 
bounded  by  the  Rio  Grande,  over  which  Eng- 
ler  has  no  power  or  control,  mie  law  in  Its 
very  terms  does  not  apply  to  a  tract  of  land 
so  bounded,  but  the  law  was  evidently  in- 
tended to  protect  the  small  landowner  whose 
land  might  be  Inclosed  in  a  pasture  or  other 
Inclosure.  It  may  be  unfortunate  that  the 
law  did  not  Include  land  bounded  as  is  ap- 
pellants,' but  this  court  has  no  authority  to 
extend  it  so  as  to  include  land  evidently  not 
contemplated  by  the  Legislature. 

[3]  The  second  reason  why  the  law  of  1884 
cannot  be  Invoked  in  this  case  is  that  it  wna 
not  carried  into  the  Revised  Statutes  of  1S85 
or  those  of  1911,  and  in  adopting  both  Codes 
it  was  specially  provided: 

"That  all  civil  statutes  of  a  general  nature, 
in  force  when  the  Revised  Statutes  take  effect, 
and  which  are  not  Included  herein,  or  which 
are  not  hereby  expressly  continued  in  force,  are 
hereby  repealed." 

That  provision  is  followed  by  certain  ex- 
ceptions to  the  repealing  clause,  the  law  of 
1884  not  being  among  them. 

There  was  no  fundamental  error  in  over- 
ruling the  general  demurrer,  and  the  appeal 
will  be  dismissed  for  want  of  prosecution. 


WESTERN    UNION    TELEGRAPH    CO.    v. 

8HERLIN.    (No.  1549.) 

(Ourt  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  13, 1916.) 

Tkixoraphs  and  TKt.EPnoNES  #=>68(2)— Ao 
TI0N8  FOB  Damages— Mental  SlTFFEBiNa. 
On  October  9th  the  plaintiff  left  bis  train 
at  Chattanooga,  Tenn.,  because  he  could  not  buy 
a  ticket  required  for  his  daughter,  a  child  of 
12.  Early  the  next  morning  he  filed  a  message 
to  his  father-in-law  in  Texas  requesting  money, 
which  was  written  and  accepted  by  the  defend- 
ant's agent.  In  the  afternoon  he  inquired  for 
an  answer,  for  the  first  time  revealing  his  cir- 
cumstances to  the  defendant's  agent  At  that 
time  the  message  had  not  been  sent.  On  Oc- 
tober 12th,  to  avoid  sacrificing  the  tickets  for 
the  rest  of  his  family,  plaintiff  was  obliged  to 
leave  for  Texas  without  an  answer,  and  to  leave 
his  child  with  a  relative.  The  child  received 
good  treatment,  and  afterwards  came  safely  to 
Texas  alone.  Plaintiff  claims  specific  damages 
because  of  mental  suffering.  Held,  as  a  matter 
of  law,  that  the  situation  shown  in  evidence 
was  not  productive  of  such  mental  suffering 
proximately  caused  by  negligence  of  the  defend- 
ant as  would  entitle  the  plaintiff  to  Judgment. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent,  Dig.  i  69 ;  Dec.  Dig.  «=> 
6S(2).l 

Levy,  J.,  dissenting. 

Appeal  from  Fannin  County  Court;    S.  F. 
Leslie,  Judge. 


Action  by  Hugh  Sherlln  against  the  West- 
em  Union  Telegraph  Company.  From  a  ver- 
dict for  plaintiff,  the  defendant  appeals.  Re- 
versed, and  Judgment  rendered. 

The  action  Is  by  appellee  for  damages, 
founded  upon  mental  anguish,  for  the  negli- 
gent failure,  as  alleged,  to  transmit  and  de- 
liver the  following  telegram: 

"Chiittanooga,  Tennessee.  October  10,  1913. 
J.  T.  Haney,  H.  M.  Bonham,  Texas,  wire  me 
$10.15  for  half  ticket  and  $5.00  expense  mooejr. 
[Signed]  Hugh  Sherlin." 

There  was  a  trial  befcwe  the  court,  and 
Judgement  for  appellee. 

The  evidence  shows  that  on  October-  9. 
1913,  the  appellee  was  on  his  way  from  the 
state  of  Tennessee  to  Bonham,  Tex.,  and 
when  in  the  vldnity  of  (Chattanooga  he  as- 
certained that  the  railroad  company  over 
whose  line  he  was  traveling  woold  require 
a  ticket  for  one  of  his  ctiildien,  a  daughter 
about  12  years  old.  Appellee  did  not  have 
the  money  with  which  to  pay  for  the  ticket 
of  his  child,  and  he  and  his  family  got  off 
the  train  at  C!tiattanooga  and  went  to  the 
home  of  his  wife's  uncle,  who  resided  there. 
The  uncle,  as  appears  by  inference,  was  not 
able  to  advance  the  money  required  for  the 
ticket,  and  on  the  next  morning  at  7:45 
o'clock  appellee  filed  the  above  message, 
which  was  acc^ted  by  appellant  The  ap- 
pellee could  not  write,  and  at  bis  reqnest  the 
agent  wrote  the  message  for  him.  The  ap- 
pellee did  not,  according  to  the  evidence,  in- 
form the  agent  at  Chattanooga  at  the  time 
of  filing  the  message  of  the  circumstances 
surrounding  him,  but  at  4  o'clock  p.  n^  of 
the  same  day  did  give  the  tigaat  at  Chatta- 
nooga notice  as  follows: 

"That  I  was  in  trouble  and  would  have  to 
leave  one  of  my  children  if  I  didn't  get  the  mon- 
ey; that  I  had  no  money  and  did  not  want  to 
leave  her  there,  and  that  it  would  grieve  me  if 
I  did;  that  I  didn't  know  what  would  happen 
to  her,  and  that  she  would  have  to  come  to  Tex- 
as by  herself ;  that  J.  T.  Haney  was  my  father- 
in-law,  and  would  send  the  money  called  for  in 
the  message." 

At  the  time  of  this  notice  at  4  o'clock  it  does 
not  affirmatively  appear  as  a  fact  that  the 
agent  at  caiattanooga  had  transmitted,  the  tel- 
egram to  Bonham.  The  record  requires  this 
dOurt  to  8ui^>ort  the  finding  of  the  trial  court, 
as  comprehended  in  the  Judgm^it,  that  the 
agent  at  (Chattanooga  at  the  time  of  the  no- 
tice above  had  not  forwarded  the  telegram, 
and  that  it  was  yet  In  his  possession  for  the 
purpose  of  forwarding.  Two  hours.  It  was 
shown,  was  a  reasonable  time  for  a  message 
to  come  from  Chattanooga  to  Bonham.  The 
evidence  sufSciently  supports  a  finding  of 
fact  here  made  of  a  negligent  failure  to 
transmit  and  deliver,  as  alleged,  the  tele- 
gram to  the  conslcnee^  who  was  atccessible 
to  the  delivering  otHce  at  Bonham.  The 
railway  tickets  of  appellee  and  his  family 
were  not  valid  after  the  12th  day  oif  October, 
and  for  ttiis  reason  they  were  compiled  tb 
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parsue  the  Joum^  without  further  delay  In 
Chattanooga.  The  child,  Oora,  was  left  in 
Oiattanooga  at  her  granduncle's  home,  and 
was  w^  treated  while  there.  Subsequently, 
in  about  a  week,  J.  T.  Haney  t^^raphed 
the  money  to  Chattanooga,  and  the  child 
Cora  came  alone  to  Bonham,  reaching  there 
safely  and  welL    Appellee  testified: 

"On  accoant  of  not  getting  the  money  asked 
for  in  the  message,  I  left  my  daughter  Cora 
with  Mr.  Coleman  at  Chattanooga.  Elecanse  of 
lesTing  her  I  was  very  mach  grieved,  and  suf- 
fered so  moch  that  I  was  unable  to  sleep  or  eat 
on  the  trip  to  Texas,  and  was  uneasy  abont  her, 
becanse  I  knew  she  would  have  to  come  to  Tex- 
as alone.  I  brought  all  of  my  family  with  me 
except  my  daughter  Cora.  I  had  bad  feeling  on 
account  of  having  to  leave  her  to  come  alone, 
and  was  all  tore  up  over  it.  •  •  *  1  left 
my  daughter  and  came  on  because  I  did  not 
want  to  lose  my  tickets.  I  could  have  stayed 
with  her  by  sacrificing  the  tickets.  Coleman 
and  his  family  treated  Cora  kindly,  and  she 
was  well  cared  for,  and  I  did  not  fear  that  my 
daughter  wonold  be  mistreated  while  with*  him. 
My  daughter  reached  Bonham  safely,  and  was 
well  when  she  arrived  in  Bonham,  and  nothing 
happened  to  her  in  any  way.  •  •  *  I  suf- 
fered more  on  account  of  having  to  lie  separat- 
ed from  my  child  than  anything  else." 

Hamp  P.  Abn^,  of  Sherman,  and  Rosser 
Thomas,  of  Bonham,  for  appellant.  Cun- 
ningham A  McMahon  and  L.  O.  Fuller,  all 
of  Bonham,  for  appellee. 

bBVT,  J.  (after  stating  the  facts  as  above). 
By  ai^ellant's  third  assignment  of  error  it  is 
contended  that,  since  the  proof  shows  no  no- 
tice of  the  circumstances  surrounding  appel- 
lee was  giren  to  the  agent  at  Chattanooga  at 
the  time  the  message  was  filed  with  him, 
it  was  error  for  the  cotirt  to  render  judg- 
ment for  appellee  for  the  special  damages, 
which  was  mental  anguish.  The  evidence, 
construed  In  the  light  of  the  direct  and  cross- 
examination  of  appellee,  conclusively  shows, 
it  Is  ctHicluded,  that  the  only  notice  giren 
by  appellee  to  the  agent  at  Chattanooga  re- 
specting special  damages  was  subsequent  to 
the  filing  of  the  message  at  7:4S  o'clock  a. 
m.,  and  such  notice  was  giren  on  the  occasion 
of  his  second  rislt  to  the  telegraph  otDce  at 
4  o'clock  In  the  afternoon,  when  he  Inqnlied 
of  the  agent  concerning  an  answer  to  the 
telegram.  But,  according  to  the  evldMice  In 
the  record,  this  court  is  not  warranted  in 
conclndlng.  It  Is  believed,  that  when  tlie  no- 
tice was  given  to  the  forwarding  agent  at 
4  o'dodc  sudi  agent  had  performed  his  dnty 
of  transmitting  the  message,  and  did  not 
have  it  In  bis  possession  nnforwarded.  The 
Inference  is  x>ermi8Sible  from  tbe  evidence 
that  the  forwarding  agent  had  not  at  the 
time  ot  the  notice  transmitted  the  message, 
and,  as  the  trial  court  could  hare  so  infer- 
red, this  court  nrast,  in  sui^ort  of  bis  Jndg> 
ment,  bo  conclude.  The  forwarding  tigeat 
does  not  testify  respecting  the  transmission 
of  the  tdegiam'.  The  receiving  agent  says: 
"l  recall  distinctly  abont  receipt  of  the  mes- 
sage tn  question,  bat  do  not  recall  now  the 
time  of  Its  reo^t,"  and  does  not  othemlae 


fix  the  time  or  day  when  he  received  It.  And 
the  ^ect  of  the  evidence  of  Mr.  Han^  is 
that  at  one  time  the  receiving  agent  told 
him  there  was  no  message  in  the  office,  and 
later  .admitted  to  him  "that  it  was  there 
when  I  called,  and  be  didn't  know  why  he 
did  not  give  it  to  me."  Mr.  Haney,  It  ap- 
peared, called  at  the  office  on  the  9th,  10th, 
and  11th  of  October,  and  on  which  day  the 
telegram  was  at  such  office  is  not  disclosed. 
In  view  of  the  facts,  therefore,  of  this  ease, 
it  is  believed  that  notice  to  the  agent  before 
he  had  actually  forwarded  the  telegram  wils 
sufficient  to  predicate  special  damages.  Un- 
til the  telegram  had  been  transmitted  by  the 
agent  at  Chattanooga  and  the  contract  in 
that  respect  performed,  he  had  power  to 
act  for  the  appellant  with  reference  to  the 
very  subject-matter  to  which  the  notice  re- 
lates. It  is  not  thought  that  this  is  opposed 
to  the  principle  laid  down  in  Railway  Co. 
V.  Beldier,  88  Tex.  548,  32  S.  W.  618;  Id., 
89  Tex.  428,  35  S.  W.  6.  See  Bourland  v. 
Railway  Co.,  99  Tex.  407,  90  8w  W.  488,  3 
L.  R.  A.  (N.  S.)  1111,  122  Am.  St  RepL  647. 

By  proper  assignment  of  error  It  is  urged 
that  under  the  facts  pleaded  and  proven  the 
appellee  is  not  legally  «ititled  to  recover 
damages  for  mental  anguish.  The  child,  it 
appears,  did  not  accompany  her  parents  on 
the  journey  from  Chattanooga  to  Texas,  for 
lack  of  money  on  the  part  of  her  father  to 
pay  the  railway  fare.  While  at  Chattanooga 
the  child  was  well  treated,  and  stayed  at 
the  h<Hne  of  her  granduncle.  Appellee,  as 
he  says,  bad  no  fears  respecting  his  daugh- 
ter while  at  her  granduncle's.  The  chUd 
subsequently  made  the  trip  to  Texas  safely 
and  was  well  when  she  arrived.  The  mental 
distress  appellee  suffered  was  on  accoant  of 
the  fact  that  he  was  forced  to  s^arate  him- 
self from  the  child  and  leave  ber  to  later 
continue  the  journey  to  Texas  by  herself; 
she  being  young  and  Inexperienced.  The 
fact  that  the  child  later  made  the  trip  alone 
should  not  In  the  evidence,  it  is  concluded, 
be  held  to  be  the  direct  and  probable  result 
of  the  failure  to  deliver  the  telegram,  en- 
titling appellee  to  recover.  Knowing,  as  ap- 
pellee did,  that  the  child  would  have  to  take 
the  trip  alone.  It  was  Incumbent  upon  him  to 
take  all  reasonable  steps  to  prevent  that  fact 
and  guard  against  any  mental  distress  In 
that  respect  And  it  atUrmatirely  api>earlng, 
as  it  did,  that  appellee  himself  did  not  re- 
turn nor  send  any  one  else  to  accompany 
the  child,  and  there  being  an  absence  of  any 
evidence  excusing  appellee  from  the  failure 
to  take  such  steps  to  prevent  the  Aild  from 
travding  alone,  his  own  conduct,  and  not 
the  failure  to  deliver  the  telegram,  would 
be  the  proximate  cause  producing  the  mental 
anxiety  suffered  on  account  of  the  child's 
traveling  alone.  It  would  so  appear  from  the 
evidence  of  appellee,  and  therefore  the  bur- 
den was  on  him  to  show  negligence  proxi- 
mately causing  injury.  And  the  mere  fact, 
It  is  concluded,  of  mental  agitation.  In  the 
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drcunuMacta  of  the  case,  at  b^ng  separated 
from  tbe  diild  and  oootltiiiliig  the  Journey 
without  her,  does  aot  afford  a  proper  basis 
for  recovery  of  the  damages  allowed.  Tele- 
graph Co.  y.  Oiamberlain,  im  S.  W,  370; 
Morrlaon  v.  Telegraph  Ca,  24  Tex.  Civ.  ^p. 
347,  59  &  W.  1127.  Hits  necessitates  the 
reversal  of  tbe  jadgnKiit  and  here  rendering 
Judgment  for  appellant,  with  all  costs  of  ap- 
peal and  of  the  trial  court. 

The  writer  Is  not  Inclined  to  agree  to  the 
conclusion  of  the  majority  that  the  situation 
shown  In  the  evidence  is,  as  a  matter  of  law, 
not  productive  of  such  mental  suffering,  prox- 
imately caused  by  negligence  of  appenant,  as 
would  entitle  appdlee  to  the  Judgment 

We  have  considered  the  other  assignments 
of  error,  and  believe  they  should  b»  ov«r- 
ruled. 


MISSOUBI,  K  &  T.  RT.  CO.  Or  TBXAS  v, 

BlilAS.     (No.  6577.) 

(Court  of  Oi^  Appeals  of  Texas.     Austin. 

Feb.  9,  1916.    Rehearing  Danled 

March  1,  1910.) 

1,  Pleaoirq    «=>2(^PETmOIT— AUTKBITAnVZ 

Allegations. 

A  petition  alleging  an  unconditional  liabil- 
ity against  the  defendant  railway  company,  and 
in  the  clternatiTe  alleging  that  if  plaintiif  was 
mistaken  another  was  liable,  states  a  cause  of 
action  against  tbe  railway  company,  and  is  good 
as  against  general  demurrer. 
•  [Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  43 ;   Dec.  Dig.  i8c920.] 

2.  Pabties  *=»26— Joindeb— HuMia. 

The  strict  roles  of  pleading  with  respeet  to 
the  joinder  of  parties  have  been  relaxed  owing 
to  the  abolition  of  the  distinction  between  law 
and  equity  and  the  forms  of  pleading. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  U  &1,  80-40;    Dec  Dig.  <»s>25.] 

S.  Appbal  and  Bbbob  iSc9ll70(l)— Revhew— 

DiSBBOABD  or  EBBOB. 

In  an  action  for  tlie  loss  of  cotton  seed, 
plaintifl  joined  a  railroad  company  and  an  oil 
mill,  judgment  being  rendered  against  the  rail- 
road oompany  alone.  PlaintiS  did  not  appeal 
from  tbe  Judgment,  though  the  undisputed  evi- 
dence showed  that  one  of  the  parties  converted 
plaintilTs  cotton  seed.  Beld,  that  as  on  retrial 
the  action  would  proceed  against  the  railroad 
company  alone,  the  error  must  be  deemed  harm- 
less and  the  judgment  affirmed  under  rule  62a 
(149  S.  W.  x),  requiring  tbe  disregarding  of  im- 
material errors,  though  the  Joinder  was  improp- 
er, for  it  must  be  presumed  that  tbe  evidence 
justified  the  verdict,  there  being  no  statement 
of  facts. 


[Ed.  Note.— For  other  cases,  see  Appeal  and 
Jrror,  Cent  Dig.  §f  /-^^'^"^—       «^*~    -  - 
Dee.  Dig.  ®=»1170a).] 


Error^jCent^Dig.  §1^4032,  4066,  4454/4640; 


4.  Appeal  and  Ebbob  <S=»90T(3)— Peksximp- 

TioN— €TAnaiCRT  or  Facts. 

When  there  is  no  statement  of  facts  in  the 
record,  it  must  be  presumed  that  the  evidence 
justified  the  verdict 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «»907(3).] 

Appeal  from  Ba«t^qp  Oousty  Court;  3. 
B.  Frioe,  Judge. 

Action  by  A.  M.  SU^ia  against  tbe  Miaeoaul, 
Kansas  &  Texas  Railway  Company  «f  Texas 


ahd  another.    From  a  Jadgmaat  against  tbe 
named  defendant  alone,  and  in  favor  of  its 
oodefeodant,    defendant   appeala     Affirmed. 
See,  alao,  166  8.  W.  417. 

Page  &  Jones,  of  Bastrc^,  for  appellant 
S.  I^  Staples,  of  Smithvllle,  and  N.  A.  Rector, 
of  Austin,  for  appellee. 

JS24KINS,  J.  This  U  tbe  second  appeal 
In  this  case.  It  was  tiled  npoa  the  same 
petition  as  In  tbe  former  case.  For  a  full 
statement  of  same,  see  166  S.  W.  417.  Upon 
trial  of  this  case.  Judgment  was  rendered 
In  favor  of  appellee  against  the  appellant, 
and  In  favor  of  the  codefendant  SmithTille 
OU  Mill  Company. 

[1]  Appellant's  first  assignment  Is  that  the 
court  erred  In  overruling  its  general  demur- 
rer, and  In  support  of  this  assignment  appel- 
lant cites  Oglesby's  Sureties  v.  State,  7S 
Tex.  660,  11  S.  W.  8TS,  and  Thomdale  Mer- 
cantile Co.  V.  Evens  &  I/ce,  146  S.  W.  105a 
In  tbe  Oglesby's  Sureties  Case,  supra.  Judge 
Gaines,  spealctng  for  the  Supreme  Court  of 
this  state,  said:  ' 

'  "To  allege  in  a  petition  against  A.  and  B. 
tiMt  A.  is  liable  if  B.  is  not  and  that  B.  is  lia- 
ble if  A.  is  not  dees  not  ailece  tbe  nneoBditioiial 
liability  of  either.^' 

In  the  Instant  case  the  appellee  alleged 
an  unconditional  liability  against  the  Rail- 
way Company,  and  then,  in  the  alternative, 
alleged  that  If  be  was  mistaken  In  his  alle- 
gation, that  the  CHI  Mill  (Company  was  liable 
to  him ;  hence,  so  far  as  the  appellant  Is  con- 
cerned, it  was  not  error  to  overrule  its 
general  demurrer. 

[2-4]  The  second  assignment  of  error  Is 
that  the  court  erred  in  overruling  appellant's 
special  exception  to  tbe  etCect  that  appellant 
and  the  OU  Mill  Company  were  Improperly 
Joined. 

"The  same  strict  rules  of  pleading  do  not  pre- 
vail with  ns  in  respect  to  the  joinder  of  partiea 
and  causes  of  action,  as  in  other  states  where 
the  distinction  between  law  and  equity  and 
forms  of  action  is  recognised."  Craddock  v. 
Goodwin,  54  Tex.  582. 

'  Practically  the  only  Injury  that  could  have 
been  suffered  by  appellant's  being  compelled 
to  try  the  cose  against  it  with  the  alleged 
cause  of  action  of  the  OU  MUl  Company  would 
have  been  tbe  delay  that  might  have  been, 
but  in  this  case  was  not,  occasioned  thereby, 
concerning  which  tbe  court  might  have  ex- 
ercised a  sound  discretion,  and  the  additional 
cost,  which  plight  have  been  reached  by  a 
motion  to  tax  costs.  On  the  other  hand,  bad 
appellee  been  forced  to  ttj  its  case  against 
appellant  alone,  the  jury  might  have  found 
that  it  delivered  tbe  'Oetton  aaad  tm  the  OU 
MUl  (Company,  and  the  evidence  might  liave 
been  suffldeat  to  suatain  aach  finding,  the 
Jury  being  the  Judges  of  the  onediblllty  of 
the  wttneesee  and  the  weight  te  be  given  to 
their  testimony.  On  a  trial  agatest  tlie  Oil 
MiUl  Company  befece  aaether  tuj.  It  mii^C 
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iRYe  been  found  tbat  the  seed  were  not  de- 
UTcred,  and  an  amwllate  court,  for  the  same 
'  reason,  might  have  been  compelled  to  uphold 
that  Terdlct.  And  thus,  though  the  undla- 
pnted  evldeoce  showed  that  one  or  the  other 
of  said  parties  converted  appellee's  cotton 
seed,  lie  would  have  lost  as  to  both  oif  them. 
But  it  is  not  necessary  that  we  should  decide 
this  point  In  the  instant  case,  for  if  we 
should  sustain  this  assignment  and  reverse 
this  case,  it  is  apparent  that  it  would  pro- 
ceed upon  another  trial  against  appellant 
alone,  inasmuch  as  the  Judgment  in  favor  of 
the  Oil  MUl  Company  is  not  appealed  from, 
and  therefore  must  be  affirmed  by  this  court. 
If  thei«  can  be  a  case  in  which  rule  62a 
(149  S.  W.  X)  properly  applies,  we  tiflnk  this 
Is  such  a  case.  There  Is  no  statement  of  facts 
in  the  record;  hence  we  must  presume  that 
the  testimony  folly  sustains  the  finding  of 
the  jury  and  the  Judgment  of  the  court ;  and 
if  it  be  true,  as  must  be  implied  from  the 
verdict  d  the  Jury  herein,  that  the  appellant 
received  the  cotton  seed,  as  alleged  in  plain- 
tlfTs  petition,  and  failed  to  deliver  the  same, 
no  other  Judgment  could  be  rendered  upon 
another  trial  than  that  which  was  rendered 
■apaa  the  trial  from  which  this  appeal  is 
taken.  Besides  this,  appellee  not  having  ap- 
pealed from  the  Judgment  in  favor  of  the  Oil 
MUl  Company,  must  be  deemed  to  ttave  aban- 
doned his  suit  against  that  company;  and 
as  no  Joint  liability  is  alleged,  we  see  no  rea- 
son why  appellee  might  not  abandon  his  ac- 
tion against  that  company,  and  we  tlilnk 
it  would  be  pnqper  to  treat  the  case  here  upon 
the  theory  that  this  la  now  a  proceeding 
against  appellant  alone. 

Few  ttieae  reasons  we  deem  it  our  duty  to 
affirm  the  Judgment  of  the  trial  court  here- 
in ;  and  It  is  so  ordered. 

Judgment  affirmed. 


MAYFIEI^  GO.  et  aL  r.  HARLAM  &  HAR- 
LAN.   CNo.  153&)* 

(Coort  of  OMI  Appeal*  of  Texas.    Ttaarinuia. 

Mardi  11.  19ia     On  Rehearing, 

March  2i,  1916.) 

L  Apfkai.  and  Eksob  4s>1010(1)— Rbvuw— 

VxuBuiaa  oy  Factib. 

There  bein^  evidence  tending  strongly  to 
snpport  the  finding  that  a  transaction  was  a 
nie,  and  not  a  consignment  of  goods,  that  is- 
■ne  is  not  c^ien  on  appeal. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  387&-398a ;   Dec.  Dig.  «==» 

loioci).] 

2.  Fbausulcht  Oohvxtancks  $=3229— Biruc 
Sales— Beioedt  bt  Gaknishuent. 

The  pnrcbasers  from  one  who  sells  without 
eompliance  with  the  Bulk  Sales  Law  (Bev.  St. 
1911,  aita.  8971-397^  are  liable  in  gamish- 
ment  to  his  creditors  tor  the  goods,  or  the  pro- 
ceeds, if  resold. 

(Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  OttMITO;  Dee.  Dig. 
«=>229.] 


3.  FbAWDTTLKNT  ConVETAROKS  «=»322— Buix 
Sales — Riqhts  of  Bxttkb. 

One  who  in  making  a  purchase,  void  be- 
conse  in  violation  of  Bnlks  Sales  Law,  as  con- 
sideration releases  the  seller's  debt  to  him, 
cannot  revive  it,  so  as  to  e^are  with  the  seller's 
other  creditors. 

[Ed.  Note,— For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  {  981;   Dec.  Dig.  «=> 

4.  F^AUDtrUENT  CONVXTANOES  «a»318— Buxx 

Sales— Llabilitt  of  Sboqnd  Buteb. 

S.  selling  in  violation  of  the  Bulk  Sales 
Law  to  M.,  and  M.  reselling  to  N.,  and  taking 
hia  note,  S.'s  creditors  cannot  subject  to  their 
debts  both  the  note  and  the  goods. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  981;    Dec.  Dig.  «=> 

On  Rehearing. 

5.  Chatibl  Mobtoaoes  ®=>186  —  Stock  or 
Goods— REBEBViNa  Tttlb  as  ^oubitx  in 
Bale. 

Bev.  St  1911,  art  3970,  declarmg  void 
every  mort«:age  or  other  form  of  lien  attempted 
to  be  given  by  the  owner  of  a  stock  of  goods 
daily  exposed  to  sales  in  parcels  in  the  regular 
ccnrse  at  business,  does  not  apply  to  a  lien  re- 
sulting from  reservation  of  title  to  secure  the 
purchase  money,  made  when  the  goods  were  sold 
to  the  storekeeper;  and  this  thougli  article  S664 
makes  such  a  reservation  <^  title  a  mere  chattel 
mortgage.' 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  368;   Dec.  Dig.  <8=3l86.1 

6.  Chattel  Mobtgaoes  <3=>186— Unbecobded 
Reservation  of  Title— Hetakino  Goods — 
RiOHTS  OF  Gbeditobs  aitd  Sblleb. 

Under  Bev.  St  1911,  art  5654,  declaring 
a  reservation  of  title  to  chattels  to  secure  the 
purchase  money  a  chattel  mortgage,  void  as  to 
creditors  and  bona  fide  purchasers  unless  reg- 
istered, the  seller  taking  possession  of  the  goods 
with  the  consent  of  the  buyer  can  hold  them  to 
the  extent  of  the  unpaid  purchase  price,  against 
creditors  of  the  buyer  not  then  having  a  lien 
on  them,  thoogh  the  reservation  was  unrecorded. 
[Ed.  Note.- For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  368;   Dec.  Dig.  «=3l8&] 

Appeal  from  Smith  County  Court ;  Jesse  F. 
Odom,  Judge. 

Action  by  Harlan  ft  Harlan,  a  corporation, 
against  the  Mayfield  Company  and  another, 
with  garnishment  against  the  Mayfleld  Com- 
pany and  W.  B.  Nunnellee.  From  an  adverse 
Judgment,  the  garnishees  appeal.  Beversed 
and  rendered. 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for 
appellants.  Price  ft  Bealrd,  of  Tyler,  for  ap- 
pellee. 

HODGES,  J.  On  December  1,  1913,  the 
Mayfl^d  Company,  a  private  corporation,  ac- 
quired at  a  bankrupt  sale  a  stock  of  goods, 
wares,  and  merchandise,  together  with  some 
furniture  and  fixtures.  On  the  same  date 
all  of  those  goods,  furniture,  and  fixtures  were 
delivered  to  the  possession  of  one  M.  T. 
Sheets,  of  TJrler,  Tex.  The  value  of  the 
goods  amounted  to  $3,100;  the  value  of  the 
furniture  and  fixtures  to  $800.  M.  T.  Sheets 
Immediately  advertised  in  the  only  dally 
paper  published  in  the  city  •f  Tyler,  where 
the  transaction  occurred,  tJuit  E.  O.  Sheets 
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bad  porcfaased  tbrongh  the  Mayfield  Com- 
pany the  John  F.  Haden  &  Son  bankrupt 
stock  of  groceries,  and  would  conduct  a  gro- 
cery bnsiness  at  the  old  stand  of  John  F. 
Haden.  Ou  December  6th  following,  Febru- 
ary 12, 1914,  and  in  August  of  the  same  year 
the  Mayfleld  Company  and  Sheets  entered 
into  different  written  agreemeuts,  which  were 
oSerei  In  evidence  and  form  a  part  ot  the 
findings  of  fact  filed  by  the  trial  Judga  These 
tend  to  show  that  the  goods  were  delivered 
to  Sheets  upon  consignment,  to  be  disposed 
of  by  him  as  the  agent  of  the  Mayfleld  Cbm- 
pany.  The  trial  court,  however,  found  that 
these  agreements,  when  properly  construed, 
were  Intended  to  constitute  merely  a  mortgage 
upon  the  goods  in  favor  of  the  Mayfleld  Com- 
pany to  secure  the  original  price,  and  that 
the  transaction  between  the  Mayfleld  Com- 
pany and  Sheets  was  a  sale  and  purchase  of 
the  goods,  furniture,  and  fixtures  for  the  ag- 
gregate sum  of  $3,900.  M.  T.  Sheets  took 
charge  of  the  goods,  and,  so  far  as  the  evi- 
dence discloses,  conducted  it  according  to  the 
usual  methods  of  carrying  on  a  retail  grocery 
buslueea.  During  the  year  1914  he  incurred 
debts  to  various  parties  among  whom  was 
Harlan  &  Harlan,  a  private  corporation,  the 
appellee  in  this  suit  After  deducting  pay- 
ments which  had  been  made  to  Harlan  & 
Harlan  at  different  times,  Sheets  owed  that 
company  when  he  quit  business  the  sum  of 
$103.40.  On  November  25,  1914,  the  Mayfleld 
Company,  by  agreement  or  otherwise,  took 
charge  of  all  the  goods  which  Sheets  then 
had  on  hand  which  had  been  purchased  from 
It,  and  closed  the  housa  The  only  goods  in 
the  building  at  that  time  which  were  not 
taken  possession  of  by  the  Mayfleld  Com- 
pany consisted  of  a  small  lot  amounting  in 
value  to  the  sum  of  $90  according  to  an  esti- 
mate then  made,  but  which  were  subsequent- 
ly appraised  at  $35.  At  the  time  of  this 
transaction  Sheets  was  Indebted  to  the  May- 
fleld Company  in  the  sum  of  $2,250.20,  and 
owed  other  debts  to  the  amount  of  $600.  On 
the  28th  of  November  the  Mayfield  Com- 
pany sold  and  delivered  to  the  appellant  "W. 
B.  Nunnellee  this  entire  stock  of  goods,  to- 
gether with  the  furniture  and  fixtures.  The 
goods  were  Invoiced  in  that  sale  at  $985.17  ; 
the  fixtures  at  $519.20.  The  consideration 
paid  by  Nunnellee  was  part  cash  and  a  prom- 
issory note  amounting  In  the  aggregate  to  over 
$460.  In  January  following  Harlan  &  Har- 
lan filed  suit  in  the  Justice  court  against 
Sheets  for  the  $103.40  due  on  account,  and 
at  the  same  time  sued  out  writs  of  garnish- 
ment which  were  served  upon  both  the  May- 
field  Company  and  Nunnellee.  The  May- 
field  Company  answered,  denying  that  It 
owed  Sheets  anything,  or  had  any  effect  be- 
longing to  him  in  its  possession.  By  way  of 
special  answer,  however,  it  alleged  that  pre- 
vious to  that  time  it  had  delivered  to  M.  T. 
Sheets  on  consignment  a  stock  of  goods, 
wares,   and   merchandise,    and    that   subse- 


quently Sheets,  In  order  to  pay  to  the  May- 
field  Company  a  part  of  his  debt,  had  tamed 
over  and  delivered  to  It  goods,  wares,  and 
merchandise  inventoried  at  about  $900,  of  the 
probable  value  of  $600,  which  wane  a  part  of 
the  goods  theretofore  consigned  to  Sheets  by 
the  Mayfleld  Company;  that  this  amount 
was  credited  on  the  account  of  Mayfield  Com- 
pany against  Sheets;  that  prior  to  the  time 
the  writ  of  garnishment  was  served  upon  It 
the  Mayfleld  Company  had  transferred  and 
sold  the  merchandise  received  from  Sheets  to 
other  parties,  and  had  no  interest  in  or  claim 
to  the  merchandise.  NunneUee  answered,  de- 
nying that  he  owed  Sheets  anything  or  had 
in  his  possession  any  effects  belonging  to 
Sheets,  except  a  small  amount  of  merchan- 
dise appraised  at  $35;  that  before  the  serv- 
ice of  the  writ  of  garnishment  a  Judgment 
was  rendered  against  him  in  favor  of  I.  H. 
Crutcher  &  Son  In  a  suit  similar  to  the  one 
then  pending  for  an  amount  greatly  in  excess 
of  the  $35,  and,  if  Crutcher's  Judgment  is 
sustained,  the  garnishee  would  have  nothing 
belonging  to  Sheets.  These  answers  were 
controverted  by  Harlan  &  Harlan. 

In  a,  trial  before  the  court  a  Judgment  was 
rendered  in  favor  of  Harlan  &  Harlan  against 
the  Mayfleld  Company,  finding  as  facts  that 
at  the  time  the  writ  of  garnishment  was  serv- 
ed Nunnellee  had  in  his  hands  effects  belong- 
ing to  Sheets  consisting  of  a  stock  of  gro- 
ceries, goods,  wares,  and  merchandise  of  the 
value  of  $985.17;  that  Mayfleld  Company 
had  In  Its  possession  a  promissory  note  exe- 
cuted and  delivered  to  it  by  Nunnellee  for 
the  stock  of  goods  in  the  sum  of  $450.  It 
was  ordered  that  Mayfield  Company  deliver 
up  to  the  sheriff,  or  any  constable  of  Smith 
county,  Tex.,  presenting  to  it  an  execution  In 
favor  of  the  plaintiff  Harlan  &  Harlan,  the 
note  of  Nunnellee,  and  that  NunneUee  de- 
liver the  effects,  or  so  much  thereof  as  was 
necessary  to  satisfy  the  execution.  Both  the 
Mayfield  Company  and  Nunnellee  have  ap- 
pealed. 

[1,2]  In  one  group  of  assigned  errors  the 
appellants  contend  that  the  evidence  shows 
that  the  Mayfield  Company  had  never  parted 
with  the  title  to  the  goods  when  delivered  to 
Sheets;  that  such  delivery  was  a  mere  con- 
signment to  an  agent,  and  that  the  Mayfield 
Company  had  a  right  to  retake  these  goods 
at  any  time  with  the  consent  of  Sheets.  Tbat 
contention  is  based  upon  the  various  written 
agreements  which  were  offered  in  evidence. 
The  court's  finding  to  the  contrary  disposes 
of  that  Issue  of  fact  The  dealings  between 
the  Mayfield  Company  and  Sheets  were  much 
like  those  which  usually  occur  between  a 
vendor  and  purchaser,  and  In  many  respects 
unlike  those  which  generally  take  i^ace  be- 
tween a  principal  and  his  agent.  The  entire 
absence  of  any  stipulation  in  those  written 
agreements  fixing  the  comp^isatlon  which 
Sheets  was  to  have  for  handling  the  goo<ls, 
when  considered  In  connection  with  his  man- 
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ner  of  advertising  and  coaductlng  the  busl- 
nesa,  all  tend  strongly  to  support  the  findings 
of  the  trial  court  It  Is  conceded  that  the 
MayQeld  Company  took  the  goods  firom 
Sheets  on  the  25th  day  of  November,  1914, 
without  complying  with  the  requirements  ot 
articles  3971,  3973  of  the  Revised  Olvll  Stat- 
utes, commonly  known  as  the  "Balk  Sales 
Law,"  and  that  Its  purchase  from  Sheets  was 
void  as  against  the  latter's  creditors.  The 
liability  of  the  Mayfleld  Company  to  those 
creditors  for  the  goods  remaining  In  Its 
hands,  or  th^  proceeds  If  sold,  In  a  proceed- 
ing of  tbte  character.  Is  settled  by  a  recent 
decision  of  our  Supreme  Court  Owosso 
Carriage  Se  Sleigh  Co.  v.  Mcintosh  &  Warren 
(Snp.)  1T9  S.  W.  257.  We  deem  It  unneces- 
sary to  add  anything  to  what  la  said  In  that 
opinion. 

[31  The  Mayfleld  Company  Insists  that  the 
stock  of  goods  received  by  It  from  Sheets  was 
insufficient  to  satisfy  all  of  the  creditors  of 
Sheets,  and  that.  If  It  Is  liable  upon  the 
ground  that  its  purchase  was  unlawful,  nev- 
ertheless Harlan  &  Harlan  Is  not  entitled  to 
collect  Its  entire  claim ;  that  It  should  share 
with  other  creditors  of  Sheets  a  part  of  the 
loss  resulting  from  the  InsufBclency  of  the 
Biisets  to  satisfy  his  indebtedness.  Tbls  pro- 
ceeding is  not  one  in  which  we  can  enforce 
an  equitable  distribution  of  the  assets  of  an 
Insolvent  debtor.  We  are  not  referred  to  any 
evidence  showing  that  Sheets  was,  in  fact, 
insolvent,  or  that  the  Mayfleld  Company  wUl 
lose  Its  debt  unless  such  a  distribution  is 
made.  It  may  be  that  In  its  purctuise  from 
Sheets  the  Mayfleld  Company  released,  in 
whole  or  in  part,  whatever  debt  Sheets  owed 
It  If  so.  It  cannot  now  revive  that  claim 
and  Insist  on  sharing  with  other  creditors 
the  right  to  a  distributive  portion  of  the  as- 
sets of  Sheets.  The  contract  by  which  It  se- 
cured possession  of  the  goods  from  Sheets 
was  unlawful ;  and  the  law  will  leave  the 
parties  just  where  they  placed  themselves. 

We  therefore  conclude  that  the  Judgment 
against  the  Mayfleld  Company  should  be  af- 
firmed. 

[4]  But  the  untenant  Nunnellee  occupies  ta 
different  situation.  He  purchased  from  the 
Mayfleld  Company,  and  gave  his  promissory 
note  in  part  payment.  Assuming  that  goods 
in  the  hands  of  a  vendee  of  one  who  has  pur- 
chased In  violation  of  the  "Bulk  Sales  Law" 
may  be  reached  through  garnishment  pro- 
ceedings by  an  aggrieved  creditor,  It  would 
be  manifestly  unjust  to  so  hold  under  the 
drcnmstances  presented  by  the  record  before 
ns.  1f->  appellee  recovered  a  judgment 
against  the  Mayfleld  Company  requiring  It  to 
deliver  to  the  proper  officer  the  note  by  Nun- 
nellee for  the  goods,  and  that  judgment  Is 
here  affirmed.  Appellee  is  not  entitled  to 
subject  botli  the  note  and  the  goods  to  Its 
debt  Armstrong  v.  Elbert,  14  Tex.  Clv. 
App.  141,  36  S.  W.  189,  and  cases  cited.  The 
record  further  shows  that  the  goods  held  by 


Nonnellee  other  than  those  for  wblcb  tbe 
note  was  given  had  been  previously  gar- 
nished by  another  creditor  of  Sheets. 

The  judgment  as  to  Nunnellee  will  there- 
fore he  reversed,  and  judgment  bete  render- 
ed in  his  favor. 

On  Bebearlng: 

[I,  •]  After  considering  the  arguments  pre- 
sented and  the  authorities  referred  to  in  the 
appellants'  motion  for  a  rehearing,  we  have 
concluded  that  we  erred  In  affirming  the 
Judgment  rendered  against  Mayfleld  Com- 
pany. Assuming,  as  the  trial  court  did, 
that  the  contracts  entered  Into  between  May- 
field  Company  and  Sheets  had  the  effect  ot 
creating  a  mortgage  or  lien  In  favor  of  May- 
field  Company  for  the  purchase  price  of  the 
goods  delivered  to  Sheets,  that  fact  alone 
was  sufficient  to  place  those  goods,  when  re- 
turned to  Mayfleld  Company,  beyond  the 
reach  of  the  writ  of  garnishment  afterwards 
served.  It  is  true  that  article  8970  of  the 
Revised  Civil  Statutes  makes  void  "every 
mortgage,  deed  of  trust  or  other  form  of 
lien  attempted  to  be  given  by  the  owner  of 
any  stock  of  goods,  wares  or  merchandise 
daily  exposed  to  sale,  In  parcels,  In  the  reg- 
ular course  of  business. "  But  in  the  case 
of  Bowen  v.  Trfinslng  Wagon  Co.,  91  Tex.  385, 
43  S.  W.  872,  our  Supreme  Court  has  deter- 
mined that  this  article  of  the  statutes  has  no 
effect  upon  mortgages  or  liens  resulting  from 
a  reservation  of  title  to  secure  the  purchase 
money  made  at  the  time  the  goods  are  sold. 
It  Is  further  held  that  article  5654,  which 
makes  all  reservation  of  title  to  or  property 
In  chattels  as  security  for  the  purchase  mon- 
ey mere  chattel  mortgages,  does  not  aCtect 
the  validity  of  suCh  liens.  Such  reservations 
are  void  only  as  to  creditors  and  subsequent 
purchasers  in  good  faith  without  actual  or 
constructive  notice  of  the  existence  of  the 
Uen.  If  Mayfleld  Company  had  any  lien  In 
this  Instance,  It  arose  at  the  tune  the  goods 
were  purchased  by  Sheets,  and  by  reason  of  a 
reservation  of  the  title  to  the  goods  to  se- 
cure the  purchase  money.  Such  a  lien  or 
mortgage  was  void  ouly  as  to  the  creditors 
of  Sheets  and  those  who  subsequently  pur- 
chased from  him  without  actual  or  construc- 
tive notice.  At  the  time  Sheets  returned  the 
goods  to  Mayfleld  Company  in  part  payment 
of  his  debt  Harlan  &  Harlan  had  acquired 
no  lien  and  had  taken  no  legal  action  which 
would  place  It  in  that  class  of  creditors  en- 
titled to  the  protection  of  article  5C54.  Bow- 
en  v.  Lansing  Wagon  Co.,  supra;  Hall  v. 
Keating  Implement  Co.,  33  Tex.  Clv.  App. 
526,  77  S.  W.  1054;  Eason  v.  DeLong,  38 
Tex.  Clv.  App.  531,  86  S.  W.  348;  Maiisur 
&  Tebbetts  Implement  Co.  ▼.  Beeman-St 
Clair  Co.,  45  S.  W.  729. 

The  writ  of  garnishment  was  sued  out  aft- 
er Mayfleld  Company  had  secured  pos.session 
of  the  goods  and  held  whatever  title  had 
theretofore  been  held  by  Sheets.   The  service 
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of  this  writ  could  have  no  retroactive  effect. 
Tbe  attitude  of  Harlan  &  Harlan  must  be 
determined  by  Its  status  at  the  time  Sheets 
parted  with  his  title  and  possession  to  May- 
fleld  Company.  If  the  mortgage  was  valid  as 
between  Mayfield  Company  and  Sheets,  and 
there  is  no  creditor  who  can  assail  its  validity, 
it  follows  that  tbe  goods  in  the  hands  of  May- 
field  Company  were  not  subject  to  the  writ 
at  the  time  of  its  service.  The  evidence 
shows  that  the  debt  due  Mayfield  Company 
by  Sheets  was  greatly  In  excess  of  the  value 
of  the  goods  be  returned.  What  Mayfield 
Company  might  have  accomplished  by  a  ju- 
dicial proceeding  in  subjecting  those  goods 
to  the  payment  of  its  debt  against  Sheets  is 
not  Illegal  when  done  by  the  parties  them- 
selves without  the  perpetration  of  any  fraud 
or  wrong  toward  others. 

The  Judgment  heretofore  rendered  affirm- 
ing that  of  the  trial  court  as  to  Mayfield 
Company  will  be  reversed,  and  judgment  will 
be  here  rendered  In  favor  of  the  appellant 
Mayfield  Company,  together  with  all  costs 
both  of  this  court  and  of  the  court  below. 


MATFIELD  CO.  et  aL  v.  I.  H.  ORtJTOHBR 
&  SON.    (No.  1545.) 

(Court  of  Civil  Appeals  ot  Texas.    Tezarkana. 
Feb.  U,  1916.     On  Rehearing, 
.  Feb.  24,  1916.) 

Appeal  from  Smith  County  Court;  Jesse  F. 
Odom,  Judge. 

Action  by  I.  Bt.  Crutcher'  &  Sen  against  M. 
T.  Sheets,  with  garnishment  against  the  May-- 
fieM  Company  and  another.  From  an  adverse 
judgment,  garnishees  appeal.  Reversed  and 
rendered. 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for  ap- 
pellants. Price  &  Beaird,  of  Tyler,  for  appel- 
lees. 

WILLSON,  C.  J.  This  case  in  its  material 
facts  is  like  Mayfield  Company  et  aL  v.  Har^ 
Ian  &  Harlan,  1S4  S.  W.  313,  this  day  decided 
by  this  court,  except  that  there :  (1)  The 
amount  of  the  debt  in  favor  of  appellee  against 
M.  T.  Sheets  was  $133.83;  (2)  the  writs  of 
garnishment  were  served  npon  Mayfield  Com- 
pany and  Nunnellee  before  the  former  sold  the 
Sheets  stock  of  goods  to  the  latter,  and  at  a 
time  when,  according  to  a  finding  of  the  court, 
the  goods  were  in  the  joint  possession  of  May- 
field  Company  and  Nunnellee;  and  (3)  the 
Judgment  directed  them  to  deliver  to  the  sher- 
iff or  constable  holding  an  execution  issued  on 
the  Judgment  in  appellee's  favor  against  Sheets 
the  effects  belonging  to  him  and  in  their  pes-, 
session  when  the  writs  were  served,  or  so  much 
of  same  as  were  necessary  to  satisfy  such  exe- 
cution. The  finding;  that  the  goods  were  in  the 
joint  possession  of  Moy field  Compony  and  Nun- 
nellee at  the  time  the  writ^  of  parnishment  were 
served  npon  them  respectively  is  attacked  by 
nnpellants  as  without  support  in  the  testimony. 
But  the  finding  was  warranted  by  evidence 
which  it  appears  from  the  record  appellants  in 
open  court  aCT"eed  the  court  should  consider  in 
determining  the  facts  of  the  case.  For  reasons 
stated  in  the  opinion  of  Jndge  Hodges  disposing 
nC  the  Harlan  Case,  the  judgment  is  believed  to 
he  withovit  error,  and  therefore  it  is  affirmed. 


Ob  Rehearing. 

As  frtated  In  the  opinion  of  this  appeal,  the 
case  is  like  Mayfield  Comoany  et  al.  v.  Harlan 
&  Harlan,  184  B.  W.  313,  decided  27th  ult 
The  motion  of  the  appellant  Mayfield  in  that 
case  has  been  granted,  and  for  reasons  stated  in 
the  opinion  of  Justice  Hodges  on  that  motion 
the  jodgment  thesrein  rendered  by  this  court 
affinming  the  judgment  of  the  court  below  in 
so  far  as  it  was  against  the  Mayfield  Company 
has  been  set  aside,  and  judgment  has  been  here 
rendered  in  favor  of  that  company.  Those  ki- 
sons  aj^ply  as  well  to  this  case,  and  therefore 
the  motions  of  the  appellants  will  be  granted, 
the  judgment  heretofore  rendered  by  this  court 
afBrming  the  judgment  of  the  court  below  will 
be  set  aside,  and  judgment  will  be  here  render- 
ed that  appellees  take  nothing  bf  their  salt 
against  appellants,  and  that  the  latter  recover 
of  the  former  the  costs  of  both  this  court  and 
the  conrt  below. 


HAZBLRIG6  ▼.  NARANJO.     (No.  Be2L)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  23,  1910.    Rehearing  Denied 

March  22,  1916.) 

1.  CoKTiNUANCB  €=»23— Right  uo— Deniai, 

In  an  action  for  the  purchase  price  of  hors- 
es, where  it  was  not  shown  that  cattle  transac- 
tions between  the  parties  were  material,  the  de- 
nial of  a  continuance  on  account  of  the  absence 
.of  witnesses  who  could  testify  as  to  such  trans- 
actions was  not  error. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  {§  68-71;   Dec.  Dig.  «s923.1 

2.  CoimiTOANCE  «=>46(4)  —  Appuoatioii  — 

StAIXUBNT  OV  COHCLValON. 

A  mere  statement  of  a  conclusion  as  to 
what  would  be  proven  by  an  absent  witness  is 
not  a  compliance  with  the  statute  entitling  a 
party  to  a  continuance  to  procure  such  witness. 
[Bd.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  f  132 ;   Dec.  Dig.  «=»46(4).] 

3.  CONTINUANCR  (3s»22— ABSKnT  WrrNEBSES— 
RiOHT   TO. 

In  an  action  for  the  purchase  price  of  hors- 
es, where  defendant  counterclaimed  for  duty 
paid  on  the  horses,  and  the  evidence  showed 
that  neither  the  seller  nor  one  of  his  agents 
had  anything  to  do  with  the  payment  of  duties, 
the  denial  of  a  continuance  requested  on  the 
ground  of  the  ahsence  of  the  seller  and  such 
agent,  whom  it  was  claimed  could  testify  as 
to  such  matters,  was  not  error;  for  in  dispos- 
ing of  such  a  question  the  appellate  court  may 
consider  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  {{  58-67;   Dec.  Dig.  <&=>22.] 

4.  Pkikcipax  and  Agent  *=»119(1)— Aoknct 
— ScoPB— Phksuuptions. 

Agency,  when  once  shown  to  exist,  is  pre- 
sumed to  be  general,  and  not  special. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Agent,  Cent.  Dig.  §S  891,  893,  898,  399,  401; 
Dec.  Dig.  €=119(1).] 

&  BIVTOENOE    «=75— Pebbumption— FAn-Dia 
TO  Pkodtice  Evidence. 

A  party's  failure  to  produce  evidence  or  in- 
troduce a  witness  who  Is  present  raises  a  pre- 
sumption that  such  evidence  was  not  favorable 
to  him.  and  that  such  witness  would  not  have 
testified  in  his  behalf. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent.  Dig.  §  95;   Dec.  Dig.  «=>76.1 
6.  Pbincipal  and  Aoknt  ^=s>123(10)  —  Ac- 
tions—Evidence— 8  umcntNcr. 

In  a  suit  for  the  purchase  price  of  horses, 
where  defendant  cluimed  plaintiff  was  bonnd  to 
recompense  him  for  duties  paid  on  the  imimQiB, 
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eridenoe  Idd  to  m^rant  a.  Undiag  Aait  detei4- 
ant's  brotii^r,  to  wl^om  tlxe  ^ties  wece  j^id,  wm 
defendant's  ^gent  authorized  to  receive  pay- 
ment. 

[Ed.  Note.— For  other  cases,  see  Principal  and' 
Agoit,  Cent.  13^.  |  42ft;  Dec.  Die  «B9l28(10).] 

Appeal  from  District  Ck>nrt,  Webb  Ooonty ; 
J.  F.  MnllaUy,  Judge. 

Action  by  Francisco  Karanjo  against  J. 
B.  Hazelrlgg.  From  a  Judgment  for  plaln- 
tUT,  defendant  appeals.    Affirmed. 

Ulcks,  Hlcka,  Teaguden  ft  Dickson,  of  San 
Ant4»lo,  for  appellant.  H.  O.  Dieklnson,  oC 
Laredo,  for  appeUea. 

MOUBSUNB,  J.  Frandsoo  Maranjo  «aed 
J.  B.  Eazelclgg  for  42,340  aUcced  to  b& 
dae  for  127  bead  of  baxsm  aad  wulee  sold 
by  Naranjo  to  HamHigg.  BantMgg  admit- 
ted that  lie  bengbt  127  head  of  horses  and 
males  from  irialntifff  .tbroosh  bis  agei^t,'  VI- 
centa  Oarza,  bat  alleged  that  as  a  part  of 
said  agteanent  he  (Hazelrigg)  paid  the  du- 
ties, both  export  and  import,  from  Mexico 
to  the  TJolted  States,  of  appro^clmately  Cld 
per  head  on  200  head  of  horses;  and  it  was 
agreed  tbat  the  same  shoold  be  r^wld  to 
defendant  ovt  of  the  porchaBe  price  of  said 
horses,  and  tbat  thereafter  said  200  h%ad  of 
horses  were  placed  in  a  pasture,  and  cbarges 
of  |2S0  accrued  for  their  pasturage;  that 
thereafter  the  number  of  horses  was  reduced 
by  "death,  iMircbase  and  claims  of  others" 
to  about  127  bead,  and  defendant,  through 
an  agreement  witk  said  QaxEa,  took  the  same 
at  the  rate  of  $20  per  bead,  wlUi  the  un- 
derstanding that  the.  duties  as  well  as  the 
pasturage  advanced  by  defendant  should  be 
deducted  from  the  price ;  and  tbat  therefore 
he  only  owes  to  plaintiff  (300. 

PlalntUT,  by  supplemental  petition,  admit- 
ted that  be  was  bound  to  pay  the  duties,  and 
alleged  tbat  tbrougb  bis  agent,  Segundo  Vil- 
lareal,  be  paid  to  defendant  $2,000,  the  fnU 
amount  of  said  dutiea  He  denied  tbat  be 
agreed  to  pay  defendant  the  pasturage,  or  to 
deduct  same  from  tbe  purchase  price  of  the 
horses.  Defendant,  in  answer  to  snch  peti- 
tion, denied  tbe  facts  therein  alleged,  and  al- 
leged tbat  none  of  tbe  sums  mentioned  In  his 
answer  bad  been  paid  or  allowed  bim.  Upon 
the  trial  plaintiff  agreed  tbat  defendant  was 
entitled  to  an  offset  of  $250  for  pasturage 
paid  by  blm.  Judgment  was  rendered  In  fa- 
vor of  plaintiff  for  $2,290. 

[1]  Appellant  complains  of  tbe  refusal  of 
his  first  application  for  a  continuance,  where- 
in he  alleged  that  tbe  testimony  of  plaintiff, 
Xaranjo,  and  Vloenta  Qarza  was  material  to 
his  defense.  He  alleged  tbat  be  expected  to 
prove  by  said  witnesses  tbat  for  two  years 
he  had  been  dealing  with  plaintiff  in  tbe 
buying  and  selling  of  cattle,  and  tbat  during 
said  time  they  bad  been  running  an  open  ac- 
count, and  tbat  be  bad  paid  various  sums  to 
the  plaintiff,  and  does  not  know  the  exact 
status  of  said  acoooBt,  bat  that  said  Garza, 
the  manager  and  agent  ot  Naranjo,  has  k^t 


^ccDrate  aocount;  and  that  the  mattsr  snsd. 
on  by  plaintiff  is  deiMudeat  npon  tbe  status 
of  tbe  account  between  plaintiff  and  defend- 
ant No  effort  is  made  to  show  in  what  way 
there  Is  any  connection  beitweem  tbe  contract 
for  tbe  sale  of  the  horses  and  the  alleged  ac- 
count concerning  purchases  and  sales  of  cat- 
tle. There  is  no  pleading  wblcb  would  make 
said  testimony  material,  and  tbe  allegations 
in  regard  thereto  were  not  sufficient  to  re- 
quire tbe  granting  of  tbe  application. 

{2, 3]  It  was  furtber  alleged  in  tbe  applica- 
tion tbat  be  bad  paid  tbe  duties  on  tbe  hors- 
es as  pleaded  by  him,  and  that  be  was  ea- 
tltled  to  an  offset  on  tbe  amount  of  duties 
paid  to  the  exteut  of  approximately  $2,000, 
and  tbat  these  facts  are  known  to  Uarsa  and 
plaintiff,  and  that,  if  said  pavties  were  pres- 
ent, be  would  be  able  to  show  such  facts  by 
tbem,  or  at  least  by  Oarsa.  It  will  be  noted 
thiut  appellant  refrained  from  alleging  tbat 
such  duties  bad  not  bean  paid  to  him  by 
plaintiff,  or  in  his  behalf,  and  leaves  8u<di 
fact  to  be  inferred  from  tbe  conclusion  tbat 
he  is  entitled  to  the  c^set.  It  has  been  held 
tbat  tbe  statement  of  conclusions  is  not  a 
compliance  with  the  statute.  East  Texas 
I«.od  tt  ImiHTorement  Oo.  v.  Texas  Lumber 
Co.,  81  Tex,  ay.  App.  414,  52  S.  W.  645; 
liarl  T.  State,  33  Tex.  Clr.  App.  1^1,  76  S. 
W.  207.  An  appelate  court  in  passing  upon 
an  assigiuiient  complaining  of  tbe  overruling 
of  an  application  for  a  OMitlnuance  may 
look  at  tbe  evidenee  taken  upon  tbe  trial  to 
determine  wbettaer  the  testimMty  desired 
was,  in  fact,  material  and  whether  any  in- 
jury resulted  by  reason  of  tbe  aJbsenoe  of 
tbe  witnesses.  Qroucb  y.  Johnson,  7  Tex. 
Cav.  App.  486,  27  8.  W.  87;  Railway  t. 
Brooks,  132  B.  W.  05;  Mutual  Ufe  Ins.  Ca 
V.  Garvin,  141  S.  W.  787.  Upon  the  trial  it 
was  shown  without  contradiction  that  Garza 
bad  itotbing  to  do  with  tbe  tiansacticm  with 
referrace  to  payment  ot  duties,  ttiat  be  was 
in  Monterey  at  tbe  time,  and  tbat  Segundo 
Villareal  by  direct  authority  of  plaintiff  paid 
to  Bob  Haselrigg,  appellant's  brother,  tbe 
sum  which  said  Hazelrlgg  claimed  to  have 
paid  for  duties  exacted.  In  fact,  it  was 
made  dear  tbat  on  tbe  single  issue  to  be 
determined  Qarsa  knew  nothing  and  plain- 
tiff knew  nothing.  Aiq^dlant,  although  in 
court,  failed  to  testify,  and  introduced  no 
evidence  from  which  it  could  be  seen  tbat 
rttber  Garaa  or  Naranjo  knew  anything  con- 
oemljig  such  Issue.  When  tbe  applicatloD 
is  vlewied  in  the  light  of  the  testimony.  It  is 
i^iparent  tbat  appellant  suffered  no  barm  by 
tbe  Ecdtasal  tbereof.  It  therefore  becomes 
unnecessary  to  discuss  tbe  question  whether 
the  application  sbtows  due  diligence.  Tbe 
first  assignment  is  overruled. 

[4-S]  Appellant  contends  tbat  tbe  evidence 
fails  to  show  tbat  the  sum  paid  for  duties 
bad  been  repaid  to  bim.  Thoe.  O'Connor, 
who  was  authorized'  by  Naranjo  to  collect 
itrom  appellant  foe  the  faoraes,  testified  that 
be  talked  to  i49>eUant  about  tbe  matter,  .and 
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appellant  admitted  the  Indebtedness  for  127 
head  ot  horses,  bat  claimed  an  offiset  of  $250 
for  pasturage.  He  did  not  make  any  diaim 
that  Naranjo  owed  him  for  the  duties  paid. 
O'Connor  testified  further  that  Segundo  Vll- 
lareal  was  acting  as  Naranjo's  agent  in  this 
matter.  Segundo  Vlllareal  testified  that  he 
acted  for  Naraojo  In  the  dellyery  of  the 
horses,  that  he  delivered  same  to  Bob  Hazel- 
rlgg,  appellant's  brother,  and  that  he  paid 
Bob  Hazelrigg  $2,000,  whldi  was  the  sum 
said  Hazelrigg  claimed  he  was  required  to 
pay  as  duties.  The  witness  testified  that 
Bob  Hazelrigg  told  him  he  was  acting  for 
appellant.  He  further  testified  that  Vlc^ita 
Garza  told  him  be  had  sold  the  horse  stock 
to  appellant  for  $20  per  head;  that  Bob 
Hazelrigg  told  witness  the  Carranzistas  want- 
ed $2,000,  and  witness  consulted  with  Naran- 
jo, and  he  said  it  was  all  right;  that  said 
Hazelrigg  crossed  the  stock  on  June  8th,  and 
on  the  10th  witness  paid  him  the  said  sum 
out  for  duties ;  that  Vicenta  Garza  was  not 
present  during  any  of  these  transactions  be- 
tween witness  and  Bob  Hazelrigg,  he  being 
at  that  time  at  Monterey,  Mexico.  It  appears 
from  this  testimony  that  the  trade  between 
Naranjo  and  appellant  was  made  before  it 
was  undertaken  to  bring  the  horses  across 
from  Mexico;  that  Bob  Hazelrigg  purported 
to  act  as  the  agent  of  appellant  in  receiving 
the  horses,  paying  the  duties  and  collecting 
the  money  from  Vlllareal.  It  appears  from 
appellant's  pleadings  and  admissions  to 
O'Connor  that  he  recognized  his  brother's 
agency  by  receiving  the  horses  through  him. 
Agency,  when  once  shown  to  exist,  is  pre- 
sumed to  be  general,  and  not  special.  It 
therefore  may  be  presumed  that  Bob  Hazel- 
rigg, in  connection  with  his  doty  to  receive 
the  horses  for  appellant,  had  the  authority 
to  do  everything  necessary  to  be  done  in 
connection  with  the  matter.  If  he  used  ap- 
pellant's money  to  pay  the  duties,  he  would 
naturally  be  expected  by  appellant  to  collect 
the  sum  from  Naranjo.  Having  collected  the 
same,  it  was  his  duty  to  pay  it  to  appellant, 
and,  if  he  failed  to  do  so,  it  Is  indeed  strange 
that  appellant  made  no  claim  in  talking  to 
O'Connor  about  the  amount  due  by  him  for 
the  horses  to  the  effect  that  he  had  not  re- 
ceived the  simi  paid  out  for  daties.  It  is 
strange  that  he  would  admit  his  Indebtedness 
for  127  head  of  horses,  with  the  exception 
alone  that  he  was  entitled  to  an  offset  of 
$250  for  pasturage  if  he  was  entitled  to  a  fur- 
ther offset  of  $2,000 ;  in  other  words  that  he 
would  admit  an  indebtedness  of  $2,540,  less 
$250,  if  he  really  only  owed  $290.  The  evi- 
dence  fails  to  disclose  that  he  himself  had 
anything  to  do  with  paying  the  duties,  and 
if,  in  fact,  he  personally  paid  the  duties,  as 
he  intimates  in  his  brief  ml^t  be  inferred 
from  the  pleadings,  then  it  would  seem  that, 
if  he  did  not  want  his  brother,  who  crossed 
the  horses  and  had  all  the  dealings  with 
Vlllareal,  to  collect  the  sum  teota  Vlllareal, 


he  sbonld  have  nodfled  Vlllareal  of  the  limi- 
tations he  desired  to  impose  upon  his  broth- 
er's authority.  l%e  testimony  of  Vlllareal 
is  not  as  clear  as  It  should  be ;  for  instance, 
he  testifies  that  Bob  Haedrlgg  turned  the 
horses  over  to  him  after  bringing  them  over 
from  Mexico,  whidi  is  Inconsistent  with  the 
fact  that  $250  was  allowed  to  appellant  for 
pasturage  paid  on  the  stock,  which  pasturage 
appellant  alleges  accrued  after  the  horses 
were  brought  across  from  Mexlcto.  We  think, 
however,  the  evldenoe  is  sufficient  to  sustain 
the  Judgment,  and  the  fact  that  appellant 
failed  to  call  as  a  witness^  his  brother  Bob, 
who  was  seen  by  Vlllareal  at  Laredo  two  or 
three  days  before  the  trial,  and  failed  to 
take  the  stand  himself,  although  present, 
as  is  shown  by  a  nedtal  in  the  Judgment, 
not  only  strengthens  the  probative  force  of 
the  testimony  given,  bat  of  itself  Is  clothed 
with  a  certain  probative  foica  Jones  on 
ESvldence  (2d  Ed.)  S  19. 

The  court  was  warranted  in  concluding 
that  Bob  Hazelrigg  was  the  agent  of  appel- 
lant, with  fall  power  to  do  all  that  Vlllareal 
testified  he  did  do,  and  that,  as  audi  agent, 
he  collected  the  $2,000  which  appellant 
claims  dix>nld  be  offset  against  plaintiff's 
demand,  and  that  appellant  received  said 
sum  from  his  said  agent. 

The  Judgment  Is  a£Sjrmed. 


VADEN  V.  BUCK  et  aL    (Na  704S.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
March  9,  1916.) 

1.  PuEADiNO  «=>2(57— Amen DMKNT— Statutes 

—RVIX  or  CODBT. 

Under  Rev.  St  1911,  arts.  1824,  1825,  and 
rule  16  for  the  district  and  county  courts  (102 
Tex.  xxxii,  142  S.  W.  xviii),  touching  the 
amendment  of  plendinge,  in  a  suit  by  an  agent 
to  recover  commissions  for  effecting  a  sale  and 
exchange  of  lands  between  defendants  and  a 
party  impleaded,  where  there  was  nothing  in 
the  amendment  to  hia  cross-bill  which  the  party 
impleaded  sought  to  file  which  operated  to  sur- 
prise the  other  parties,  it  not  setting  up  any 
new  matter,  but  merely  amplifying  the  allega- 
tions of  the  original  pleading,  and  correcting 
errors  therein,  the  trial  court,  although  its  own 
rule  required  amendments  to  be  filed  five  days 
before  trial,  which  was  not  observed,  erred  in 
refusing  to  permit  the  party  impleaded  to  file 
the  amendment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  808;   Dec.  EKg.  (3=>267.] 

2.  Appeal  and  Ebbor  <g=a  1041(1)— HABifr.K.s3 
Ekrob— Refxtsal  of  Akendubrt. 

Where  an  original  cross-bill,  with  the  trial 
amendments  permitted  to  be  filed,  contained  idl 
material  allegations  in  an  offered  amendment 
to  the  cross-bill,  an  erroneous  ruling  of  the  trial 
court  refusing  to  permit  the  amendment  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4106;  Dec.  Dig.  <3=» 
1041(1).] 

3.  Fbaud  «=»64(1)  —  Qdestion  foe  Jcbt. 

In  a  suit  for  fraud  and  false  representa- 
tions, where  there  was  ample  ervidenee  to  sus- 
tain plaintitTs  allegations  thereof  and  to  show 
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that  he  snfEered  damage,  the  issues  were  for 
the  jory  under  proper  iiuBtmctions. 

fEd.  Note.— For  other  cases,  see  Fraud,  Cent 
W*-  IS  65%,  67,  71 ;  Dec.  Dig.  «=>64(1).] 

4L  Etii»rcb   «=33SS— WiTNKsaES   «s»406  — 

OoifTRADicnoN— Maps. 

In  a  suit  by  the  buyer  of  land  for  false  rei>- 
resentatlona  of  the  seller's  agent  as  to  its  quan- 
tity, tile  map  furnished  the  buyer  by  the  agent, 
whidt  appeared  to  have  been  changed,  after 
it  was  made  by  the  sarveyor,  to  show  a  greater 
amount  of  cnltiTated  land  on  the  tract  than 
there  was  in  fact,  was  admisidble  not  only  to 
contradict  the  agent's  testimony,  but  as  afBrma- 
tire  eridence  to  establish  the  buyer's  allegations 
of  fraud  and  false  representations. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1600-1508;  Dec.  Dig.  «3»358; 
Witnesses,  Cent  Dig.  H  1276-1279;  Dee.  Dig. 
«s>406.] 

9.  PlXAOIHG  «=>22S— laSOBS— EiSCBPnONB  TO 
PiXAB. 

Where  the  trial  court  sustained  plaintiffs 
exceptions  to  pleas  of  waiver  and  estoppel,  and 
no  nmendment  thereof  was  filed,  the  issue  was 
not  in  the  case,  and  could  not  be  considered  by 
tile  jury. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  B81-690 ;   Dec  Dig.  «s>228.1 

Appeal  from  District  Court,  Anderson 
County;    John  S.  Prince,  Judge. 

Suit  by  J.  B.  Berry  agaiitst  Bert  G.  Buck 
and  another,  In  vliicb  O.  L.  Taden  was  Im- 
pleaded. Fr(xn  a  Judgment  ftor  plaintiff 
against  defendants,  and  In  faror  of  the  de- 
fendants and  plaintiff  against  the  party  Im- 
pleaded, the  latter  ajweala.  Reversed  and 
rooanded. 

A  D.  Dyess,  of  Temple^  and  Fonderburk 
k  Strlddand,  of  Palestine,  for  appellant 
Gardner  &  Gardner  and  Campbell  &  Sewell, 
(01  of  Palestine,  and  P.  W.  Brown,  at  Ft 
Worth,  for  app^lees. 

.PLBA8ANTS,  0.  J.  By  a  cioss-bill  filed 
and  presented  in  a  anlt  brought  by  J.  B. 
Berry  against  Bert  G.  Buck  and  Charles  M. 
Back  to  recover  commissions  alleged  to  be 
due  him  as  a^e&t  In  effecting  a  sale  and  ex- 
change of  lands  between  aiH>eIlant  and  said 
Bert  O.  and  Oiarles  M.  Buck,  appellant,  who 
was  Impleaded  in  said  salt  by  the  defendants 
Buck,  souglit  to  recover  from  said  defendants 
and  the  plaintiff  Berry  the  sum  of  $4,- 
000  actual  damages,  and  from  plaintiff  Berry 
the  farther  sum  of  $1,000  exemplary  dam- 
ages, for  the  alleged  false  and  fraudulent 
representations  of  said  Beriy  as  agent  of 
d^endanta  Buck  In  Meeting  said  sale  and 
exdiange  of  land,  which  false  representations 
are  alleged  to  have  been  wUlfuUy  and  ma- 
lidoosly  made  by  the  said  Berry. 

The  pleading  of  appellant  alleged,  in  sub- 
stance, that  oa  or  about  the  7th  day  of  No- 
vember, 1913,  he  entered  into  a  contract  with 
the  said  Biicks  as  prlotalpals,  acting  by 
and  through  their  agent,  J.  B.  Berry,  wliere- 
by  lie  pordiased  certain  lots  or  parcels  of 
land  in  Navano  county,  Tex.,  described  in 
his  petition,  for  the  sum  of  $84,000;  that 
on  or  atioat  the  17th  day  of  November,  1913, 


the  defendants  CSiarles  M.  Buck  and  Bert  O. 
Buck  conveyed  by  warranty  deed  the  said 
property  to  said  Taden,  and  he  paid  the 
consideration  specified  in  said  contract  The 
intervener  further  alleged  that  prior  to  the 
purchase  of  said  land  by  him  and  prior  to 
the  execution  of  the  aforesaid  deed  and  dur- 
ing the  negotiations  preliminary  to  said  pur- 
chase and  sale,  the  said  J.  B.  Berry,  acting 
for  himself  and  his  codefendants,  represented 
as  a  matter  of  fact  that  said  tract  of  land 
contained  at  least  500  acres  of  land  that  liad 
previously  been  put  in  a  first-class  state  of 
cuItlTation,  when  as  a  matter  of  fact  there 
were  only  317  acres  of  said  land  in  a  state 
of  cultivation;  that  said  representations  as 
to  the  quantity  of  land  in  cultivation  were 
material;  that  Intervefier  relied  upon  same 
and  did  not  discover  that  they  were  false 
until  after  he  had  placed  valuable  Improve- 
ments on  the  land. 

In  answer  to  this  cross-action  defendants 
Buck  and  plaintiff  Berry,  in  addition  to 
general  and  special  denial,  pleaded  waiver 
and  estoppel.  Exceptions  intorjwsed  by  ap- 
pellant to  the  pleas  of  waiver  and  estoppel 
were  sustained  by  the  trial  court  The  trial 
in  the  court  below  with  a  Jury  resiilted  In  a 
verdict  and  Judgment  in  favor  of  plaintiff 
Berry  against  the  defendants  Buck  for  the 
sum  claimed  by  him,  and  in  favor  of  said  de- 
fendants and  plaintiff  against  appellant  on 
bis  claim  for  damages.  This  verdict  was  re- 
turned in  obedience  to  peremptory  Instruc- 
tions by  the  court 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  trial  court  to  grant  appel- 
lant's request,  made  before  the  commeace- 
ment  of  the  trial,  to  file  an  amended  plead- 
ing. It  appears  from  the  bill  of  exceptions 
and  the  qualifications  made  thereto  by  the 
trial  Judge  that  the  cause  was  set  for  trial 
on  December  10, 1814.  The  court  was  engag- 
ed until  late  in  the  evening)  of  that  day  Id 
the  trial  of  another  cause,  and  when  this 
cause  was  finally  reached  it  was  too  late  to 
begin  the  trial  before  the  morning  of  the  llth, 
but  plaintiff  and  defendants  announced 
ready.  Thereupon  appellant  before  announc- 
ing asked  leave  to  file  an  amended  pleading, 
which  request  was  refused.  On  the  next 
momlog  before  the  trial  of  the  case  began  ap- 
pellant renewed  liis  request,  and  it'was  again 
refused.  In  explanation  of  his  ruling  refus- 
ing leave  to  file  the  amendment,  the  trial 
Judge  states  that  a  year  or  more  before  the 
trial  of  this  cause  he  bad  made  an  order 
which  was  entered  upon  tiie  minutes  of  the 
court  that  required  all  amendments  to  plead- 
Logs  to  be  filed  at  least  five  days  before  the 
day  set  for  the  trial  of  the  case  in  which 
they  were  filed,  and  that  this  requirement 
had  been  frequently  announced  by  the  court 
and  usually  adhered  to  by  both  the  court 
and  attorneys;  that  plaintiff's  counsel  ob- 
jected to  the  filing  of  the  amended  plead- 
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ing  oflfend  by  appellant  on  the  ground  that 
it  came  too  late,  and  "much  was  said  on  both 
sides  as  to  whether  the  pleading  contained 
new  matter,  which  the  court  does  not  fully 
remember.  Plaintiff  was  contending  that  the 
new  pleading  set  up  a  new  ciause  of  action. 
The  objection  was  sustained  and  the  amend-, 
ed  pleading  not  permitted  to  be  filed,  but  In- 
tervener (appellant)  was  permitted  to  file  a 
trial  amendment  correctly  pleading  his  meas- 
ure of  damage  as  the  original  pleading  had 
failed  to  do."  During  the  trial  appellant  was 
also  permitted  to  file  a  trial  amendment  to 
meet  a  variance  between  the  allegations  of 
his  original  pleading  and  the  evidence  offer- 
ed by  him. 

[1]  The  trial  court  erred  in  refusing  to 
permit  appellant  to  file  the  amendment 
There  was  nothing  in  the  amendment  which 
could  have  operated  to  surprise  appellees.  It 
does  not  set  up  any  new  matter,  but  merely 
amplifies  the  allegations  of  the  original 
pleading  and  corrects  errors  therein,  and  un- 
der the  statute  regulating  amendment  of 
pleadings  the  trial  court  was  not  authorized 
to  refuse  to  permit  the  amendment  to  be 
filed.  It  goes  without  saying  that  the  rule 
promulgated  by  the  trial  court  cannot  change 
or  modify  the  rules  fixed  by  the  statute  and 
prescribed  by  the  Supreme  Court  regulating 
the  amendment  of  pleadings.  Articles  1824 
and  1825,  Revised  Statutes  (IMl);  rule  16 
for  district  and  county  courts  (102  Tex. 
xxxlx,  142  S.  W.  xviil) ;  Metzger  v.  Wendler, 
35  Tex.  887 ;  Fidelity  &  Casualty  Co.  v.  Car- 
ter, 23  Tex.  Civ.  App.  389,  67  S.  W.  315; 
Railway  Co.  v.  Butler,  34  8.  W.  756;  Boren 
T.  Bllllngton,  82  Tex.  137,  18  S.  W.  101. 

[2]  We  do  not  think,  however,  that  this 
erroneous  mltDg  of  the  trial  court  would 
require  a  reversal  of  the  Judgment,  because 
the  original  pleading  with  the  trial  amend- 
ments permitted  to  bfe  filed  by  the  court 
contains  all  of  the  material  allegations  In 
the  offered  amendment,  and  there  Is  nothing 
in  the  record  which  suggests  that  appellant 
suffered  any  injury  by  not  having  been  per- 
mitted to  file  his  amendment 

[)]  The  second  assignment  complains  of 
the  charge  of  the  court  peremptorily  Instruct- 
ing the  Jury  to  return  a  verdict  against  ap- 
pellant This  assignment  must  be  sustained. 
There  Is  ample  evidence  to  sustain  the  appel- 
lant's allegations  of  frand  and  false  represen- 
tations and  to  show  that  he  suffered  damages 
thereby,  and  tliese  issues  should  have  been 
submitted  to  the  Jury  under  proper  instruc- 
tions. 

[4]  The  map  offered  by  appellant  In  evi- 
dence^  which  was  furnished  appellant  by 
plaintiff  Berry  and  which  appears  to  have 
been  changed  after  It  was  made  by  tb*  anr- 
veyor  so  as  to  show  a  greater  anumnt  of 
cultivated  land  on  tbe  tract  sold  appellant 
than  there  was  In  fact,  was  admissible  not 
only  for  the  purpose  of  contradicting  the 
testiiBony  of  plaintiff,  but  as  affirmative  evi- 


dence tending  to  establish  the  allegations  of 
fraud  and  false  representations  alleged  in 
aiH>ellant's  pleading,  and  the  trial  court 
should  not  liave  limited  this  evidraice  to  tbe 
question  of  the  credibility  of  plaintiff. 

[S]  The  trial  court  having  sustained  ap- 
pellant's exceptlMu  to  the  pleas  of  waiver 
and  estoppel  and  no  amendment  of  said 
pleas  having  been  filed,  that  issue  was  not 
in  the  case  and  could  not  properly  have  been 
considered  by  the  Jury. 

For  the  error  of  the  trial  court  in  Instruct- 
ing the  Jury  to  return  a  verdict  against  ap- 
pellant, the  Judgment  Is  reversed,  and  the 
cause  remanded. 

Reversed  and  r«nanded> 


MANN  et  aL  ▼.  BELL.    (No.  5584.) 

(Court  of  CSvil  Appeals  of  Texas.   Austin.    Fek 

23.  1»1(U 

1.  Tbial  €=139(1)— Pbovincb  of  Jotit— Coh- 

rUOTINQ  iNnEBBMGE. 

Where  there  is  any  evideace  about  which 
reasonable  minds  may  differ,  it  is  the  duty  of  the 
trial  court  to  submit  the  issue  to*  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  §1 332, 833,  338-841 ;  Dec.  Dig.  <S=s>13&ll).] 

2.  PBiRciPAn  AND  Agbnt  9=>11<}(1)— Acts  or 
Agent— Soom  of  Autiiobity. 

Whwe  an  agent  authorized  to  buy  cotton, 
bought  cotton  for  future  delivery  and  the  seller 
did  not  know  of  the  principal's  nncommunicated 
iastrttctions  that  cotton  snonld  be  bought  onlr 
for  immediate  delivery,  the  principal  is  liable, 
for,  as  the  agent  was  acting  within  the  scope 
of  hia  apparent  authority,  sectet  instructions  are 
unavailing. 

[Ed.  Note.— For  other  oasen,  see  Principal  and 
Agent,  Cent  Dig.  {  377 ;   Dec.  Dig.  <8=»11G(1).] 

3.  Evidence  €=»471(31)— Opibion  Bvidsncx— 
Conclusion. 

Testimony  that  it  was  a  matter  of  common 
knowledge  that  defeodant's  agent  had  no  author- 
ity, save  to  buy  spot  cottoit,  is  inadmissible  as  a 
oonclusioa  where  the  suit  was  to  recover  on  a 
contract  to  purchase  cotton  for  future  delivery. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2178;  Dec.  Dijr.  «3»471(31);  Wit- 
nesses, Cent  Dig.  g|  833-836.] 

4.  Pbinoipai.  and  Aoent  9s>a(Kl),  120(1)  — 

SCOPK  OT  AUTHOSITT  —  OxHBEAJL  REPUTA- 
TION. 

Neither  agency  nor  the  scope  thereof  can  be 
proven  by  general  reputation. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  Jf  37,  402,  404,  408,  410,  411; 
Dec  Dig.  ®=»20(1).  120(1>.1 

Appeal  from  District  Court,  McCulloch 
County;   Jno.  W.  Goodwin,  Judge. 

Action  by  Thomas  Bell  against  James  T. 
Maun  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Joe  A.  Adklns  and  Shropehixe  i.  House,  all 
of  Brady,  for  appeUante.  F.  M.  Nerwman,  of 
Brady,  and  Wilklnsoa  &  McGaugh,  of  Brown- 
wood,  for  appellee. 

RICE,  J.  Appellee  brought  this  suit 
against  James  T.  Mann,  O.  Duke  Mann,  R.  T. 
Stearns,  Grace  Beavaos,  and  Jamea  Beavana, 
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appellants  berein,  who  were  lanoetly  abock- 
ludders  In  tbe  coiporation  of  O.  D.  Mann  & 
Sons,  to  recover  damagee  suffered  by  blm  on 
•cconnt  of  tbeir  alleged  breach  of  contract 
in  refusing  to  accept  and  pay  for  200  bales  of 
cotton  sold  to  said  company  tbroogb  their 
agent,  Steve  Duke,  100  bales  on  September  23, 
and  100  bales  on  September  29,  1911,  respec- 
tiTely,  to  be  delivered  on  the  25th  day  of  Oc- 
tober of  said  year,  or  earlier  at  his  option, 
tbe  first  100  bales  at  lOs/is  cents  and  the  sec- 
ond 100  bales  ^t  9i°/ia  cents  per  pound,  basis 
middling ;  alleging  that  he  tendered  said  cot- 
ton to  appellants  on  October  19,  1911,  In 
compliance  with  his  contract  of  sale,  and  de- 
manded payment  therefor;  that  is  to  say,  he 
demanded  payment  for  100  bales  at  their 
raloe  based  on  10*/is  cents  per  pound  for 
middling  grade  cotttMi,  and  for  100  bales  at 
their  value,  based  on  9i»/i«  cents  per  pound 
for  mlddUng  grade  cotton ;  that  the  100  bales 
add  September  23d  weighed  53,817,  and  the 
other  100  bales  weighed  53,247 ;  that  at  the 
time  of  said  tender  the  market  value  of  mid- 
dling grade  cotton  at  Brady  was  8»A4  cents 
per  pound,  basis  mlddUng;  that  at  the  time 
Bald  first  100  bales  were  tendered  they  were 
worth  li/]«  cents  per  pound,  or  $773.62  less 
than  at  the  time  of  sale;  and'  the  other  100 
hales  were  worth  l"/i«  cents  per  pound,  or 
^632.23  less  than  at  the  time  of  their  sale, 
a^regatliv  the  fall  sum  of  $1,406.95.  He 
farther  alleged  that  said  corporation  was 
dissolved  about  December  26,  1911,  and  at 
the  time  appellants  (except  James  Beavans, 
who  was  impleaded  only  pro  forma)  were 
owners  at  its  stock;  that  all  of  Its  proper- 
ty was  by  its  directors  and  managers  James 
T.  Mann,  O.  D.  Mann,  and  B.  Y.  Stearns 
turned  over  to  its  said  stockholders,  and  by 
them  converted  to  their  own  use  and  benefit, 
the  same  being  of  greater  value  than  the  dam- 
ages here  sued  for. 

After  a  general  denial,  appellants  special- 
ly answered,  admitting  that  the  said  Duke 
was  employed  by  said  company  to  purchase 
cotton  for  it  on  the  streets  of  Brady,  but 
averred  that  said  authority  was  limited  to 
purchases  for  immediate  delivery  only;  that 
be  bad  no  aiitb<»lty  to  make  any  contract 
Mndlng  It  to  accept  and  pay  for  cotton  to  be 
delivered  In  tbe  future;  that  he  was  fur- 
nislied  with  a  price  limit  eacb  forenom  to 
be  nsed  during  that  day  only  in  purchases 
of  oottoB  for  immediate  delivery;  that  it 
was  tbe  univeisal  custom  amongst  cotUm 
buyers  to  Umlt  tbe  authority  of  their  agents 
who  boui^  cotton,  Just  as  Duke  was  In  tbe 
present  instance,  and  that  appellee,  who  was 
an  experienced  cotton  buyer  at  said  place, 
was  well  acquainted  with  said  custom;  that 
neither  said  corporation  nor  appellants  had 
ever  held  said  Duke  out  as  having  authority 
to  purchase  cotton  for  future  delivery,  and 
had  never  ratified  any  such  purchases  by 
him. 
[1,  2]  Upon  conclusion  of  the  testimony  the 
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court,  of  its  own  motion,  instructed  a  ver- 
dict for  appellee  for  the  sum  of  $1,405.95 
and  uptm  its  return  rendered  Judgment  In  ac- 
cordance therewith  against  appellants,  from 
which  they  have  prosecuted  this  appeal,  in? 
aisting  by  their  first  assignment  that  the 
court  erred  in  so  charging  the  Jury,  con- 
tending that  there  being  evidence  to  sup- 
port their  contention,  it  was  the  duty  of  tbe 
court  to  submit  their  theory  of  the  case  to 
the  Jury  upon  a  proper  charge,  citing  in  sup- 
port thereof  Ctaoate  v.  Railway,  90  Tex.  88, 
36  S.  W.  247,  37  S.  W.  319;  Id.,  91  Tex.  406, 
44  S.  W.  69;  Insurance  Co.  v.  Brown,  82  Tex. 
631,  18  S,  W.  713;  Huff  v.  Crawford,  89  Tex. 
220,  221,  34  S.  W.  606;  Dallas  v.  Beeman,  12 
Tex.  Civ.  App.  344,  34  S.  W.  341;  31  Cya 
1674-77.  The  nde  of  law  seems  to  be  that 
where  there  is  any  evidence  about  which 
reasonable  minds  may  difter,  it  is  the  duty 
of  the  trial  court  to  submit  the  issue  for  the 
conslderaticm  of  the  Jury.  Appellee,  admit- 
ting the  law  to  be  as  contended  by  appellajits. 
Insists,  however,  that  there  was  no  evldmice 
warranting  the  submission  of  such  Issue,  and 
therefore  it  became  the  duty  of  the  court  to 
instmct  a  verdict  In  his  bebait.  Appellants 
admitted  mi  the  trial  of  this  case  that  tbe  cor- 
poration of  O.  D.  Mann  Sc  Sons,  their  prede- 
cessor, had,  in  September,  1911,  employed 
Steve  Duke  as  its  agent  and  authorized  blm 
to  buy  cotton  for  it  daring  the  season  In  the 
town  of  Brady,  but  the  evidence  showed  tiiat 
it  gave  him  private  instructions  to  purchase 
cotton  only  for  immediate  delivery.  The  tes- 
timony, however,  failed  to  show  that  these 
Instruc^ons  were  known  to  appellee,  and  he 
testified  that  be  never  knew,  beard,  or  sus- 
pected that  there  was  any  limitation  upon 
Duke's  authority;  that  at  one  time  he  sold, 
Duke  25  bales  and  at  another  100  bales ;  the  25 
bales  were  delivered  close  to  the  time  of  pur- 
chase, but  the  100  bales  were  delivered  some 
10  or  12  days  thereafter,  all  of  which  was 
accepted  and  paid  for  by  appellants;  that 
he  knew  of  said  Duke  having  purchased  cot- 
ton to  be  delivered  In  the  future  from  other 
parties  during  said  season ;  during  the  time 
mentioned  in  the  petition  he  lived  at  Brady 
and  made  the  alleged  contract  with  Duke 
and  tendered  the  cotton  called  for  therein  in 
compliance  therewith,  but  appellants  refused 
to  receive  same,  and  when  so  tendered  the 
cotton  was  shown  to  have  been  worth  $1,405.- 
95  less  than  the  contract  price. 

The  agent  having  bought  said  cotton  while 
acting  within  the  scope  of  bis  authority,  ap 
pellants  were  bound  thereby.  See  Merriman 
V.  Fulton,  29  Tex.  98-108;  New  York  Life 
Ins.  Co.  V.  Bc^rbough,  Moore  &  Co.,  2  Will- 
son,  Civ.  Cas.  Ct.  App.  §  217;  Watkhis  v.  Mor- 
ley  &  Co.,  Id.  5  727;  Stroaler  v.  Lewey  &  Co., 
3  Wlllson,  Civ.  Cas.  Ct  App.  1 131. 

Secret  or  private  InstrnctlonB  to  an  agent, 
though  binding  as  between  the  principal  and 
agent,  can  have  no  ettect  on  a  third  i>erson 
who  deals  with  the  agent  in  ignorance  of  the 
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tustracUons  and  In  reliance  upon  the  appar- 
ent  authority  with  which  the  principal  had 
clothed  him.  As  to  third  persons,  such  se- 
cret Instructions  are  no  restrictions  upon  the 
apparent  authority  of  a  general  agent,  for 
persons  dealing  with  an  agent  are,  in  the  ab- 
sence of  special  proof  to  the  contrary,  pre- 
sumed to  know  only  his  general  authority, 
and  have  a  right  to  assume  that  the  principal 
intended  him  to  employ  the  usual  and  appro- 
priate means  to  do  the  acts  that  belong  to  the 
particular  character  of  employment,  or  that 
have  been  previously  employed  by  such  agent, 
irrespective  of  any  private  directions  the  prin- 
cipal may  hare  thought  it  best  to  give  to  the 
agent ;  and  a  special  agent  who  acts  within 
his  apparent  power  will  bind  his  principal, 
even  if  be  has  received  private  instructions 
Which  limit  his  special  authority.  See  31 
Cyc.  1327B  et  seq. 

In  the  Instant  case  it  appears  that  Duke 
was  the  agent  of  appellants,  with  general  au- 
thority to  buy  cotton  upon  the  streets,  and 
was  80  generally  regarded  in  the  town  of 
Brady,  and  there  was  no  evidence  whatever 
to  show  that  appellee  had  any  knowledge  of 
the  private  instructions  limiting  his  authori- 
ty to  purchase  for  immediate  delivery  only. 
This  being  true,  we  think  that  appellants 
were  clearly  bound  by  the  acts  of  their  agent 
in  purchasing  the  cotton  in  qnestion,  and 
that  the  court  properly  instructed  the  Jury 
to  return  a  verdict  In  favor  of  appellee.  In 
Clark  &  Skylea  on  Agency,  f  70,  p.  177,  It  Is 
said: 

"Where  the  facta  are  undisputed,  the  question 
whether  the  agent  had  the  requisite  authority  to 
bind  bis  principal  by  a  particular  act  or  con- 
tract is  a  qnestion  of  law  for  the  court." 

[3]  Appellants  contend  by  their  eleventh 
assignment  that  the  court  erred  in  refusing 
to  permit  them  to  prove  by  James  T.  Mann 
that  it  was  matter  of  common  knowledge 
that  everybody  In  the  town  of  Brady  knew 
that  Steve  Duke  had  no  authority  from  the 
firm  of  O.  D.  Mann  &  Sons,  e.\cept  to  buy 
spot  cotton  on  the  streets.  This  evidence  was 
properly  excluded,  we  think,  upon  objection 
of  appellee  that  it  was  the  mere  conclusion 
and  opinion  of  the  witness.  See  E.  A.  L.  M. 
Co.  V.  Brlggs,  41  S.  W.  1036 ;  Int  Harvester 
Co.  V.  Campbell,  43  Tex.  Civ.  App.  421,  96 
S.  W.  93-100;  81  Cyc.  1652,  subd.  3;  10 
Ency.  Evld.  pp.  227,  228 ;  McCornick  v.  Queen 
of  Sheba  Gold  Mln.  &  MUl.  Co.,  23  Utah, 
71,  63  Pac.  820-822. 

[4]  Neither  agency  nor  the  scope  there- 
of can  be  proven  by  general  reputatlMi.  See 
McGregor  v.  Hudson,  80  S.  W.  489;  Dyer  v. 
Winston,  83  Tex.  Civ.  App.  412,  77  S.  W.  227- 
229;  Mechem  on  Agency  (1st  Ed.)  J  101;  31 
Cyc.  p.  1665,  subd.  9;  10  Ency.  Hvld.  p.  27, 
Bubd.  14;  Union  Trust  Co.  v.  McKeon,  76 
Conn.  508,  57  Atl.  Ill,  112;  Tucker  v.  Con- 
stable, 16  Or.  407,  19  Pac.  14. 

The  remaining  assignments  complain  of  er- 
rors in  refusing  to  give  special  charges  re- 


quested at  the  instance  of  appellants;  but 
since  we  have  concluded  that  the  court  did 
not  err  in  directing  a  verdict  in  behalf  of  ap- 
pellee, none  of  them  need  be  considered. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  Judgment  is  in  all  things  af- 
firmed. 

Affirmed. 


FULLER,  HANNA  &  CO.  v.  EOGEBS. 
(No;  73.) 

(Court  of  CSvil  Appeals  of  Texas.     Beaomont 

Feb.  10,  1916.     Rehearmg  Denied 

March  1,  1916.) 

1.  Gebtiorabi  «=»17  —  EiOHT  TO  Writ— Oo«- 

BECTION  OF  RETUBN. 

On  appeal  from  a  judgment  against  the 
claimant  of  attached  property  in  an  action  be- 
gun in  a  justice  court,  the  Court  of  Appeals 
cannot  issue  certiorari  to  correct  the  return  as 
made  by  the  constable  showing  the  value  of  the 
property  attached  in  order  to  make  it  confotm 
to  bis  intentions,  though  it  ooald  iaane  the  writ 
to  have  the  record  corrected  if  the  return  were 
incorrectly  copied  therein.    ■ 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  22;    Dec.  Dig.  «=»17.] 

2.  JcsncES  OF  THE  Peace  «=»44(7)— Juris- 
diction—Amodkt  IK  CowrmovKBav— Claim 
of  Attached  Propbbtt. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  7773,  providing  that,  when  a  third  person 
shall  claim  attached  property,  the  sheriff  or  of- 
ficer having  it  in  charge  shall  indorse  on  the 
writ  the  fact  of  such  claim  and  state  the  value 
of  the  property,  and  article  7778,  providing  that, 
where  the  value  assessed  shall  he  more  than 
1200  and  leas  than  $S0O,  the  writ  shaU  be  re- 
turned to  the  county  court  for  trial,  the  assess- 
ment of  the  value  by  the  officer,  when  made,  is 
conclusive  as  to  the  court's  jurisdictioDj  and 
the  justice  of  the  peace  has  no  jurisdiction  if 
it  shows  a  value  of  $250,  though,  in  fact,  it 
was  worth  only  half  that  amount. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  165;  Dec.  Dig.  «=> 
44(7).) 

8.  Appeal  akd  Ebsob  ®=3l85(l)— Questioivs 

Puksentkd— JmiSDionoN. 

The  jurisdiction  of  the  justice  o(  the  peace 
over  a  claim  for  attached  property  can  be  ques- 
tioned by  assignment  of  error  to  the  judgment 
of  the  county  court  and  appeal  from  a  justice 
of  the  peace,  since  jurisdiction  is  a  matt^  that 
can  be  called  in  question  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1166-1168,  1173;  Dec. 
Dig.  ©=185(1).] 

Appeal  from  Nacogdodies  CXtaatr  Cooit: 
J.  F.  Perritte,  Judge. 

Attachmoit  by 'Fuller,  Hanna  &  Co.  agRlnst 
George  Rogers,  in  which  Silas  Rogers  appear- 
ed and  claimed  the  property.  From  a  Judg- 
ment of  the  county  court,  on  appeal  from  a 
Justice  court,  plaintiffs  appeal.  Beversed 
and  dismissed.  - 

S.  M.  Adams,  of  Nacogdoches,  and  Gea  F. 
Fuller,  of  Martinsville,  for  appellants.  C 
A.  Hodges,  of  Nacogdoches,  for  appellee. 

BROOKE,  J.  On  the  14th  day  of  Decem- 
ber, 1914,  the  appellants,  Fuller,  Hanna  & 
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Co.,  filed  In  the  Justice  ooort,  i>recinct  No. 
3,  Nacogdoches  county,  a  salt  asainst  one 
Ueorge  Rogers,  on  account  amounting  to 
$1S6.40,  and  had  Issued  on  said  day  an  at- 
tachment commanding  the  constable  of  pre- 
cinct No.  8,  Nacogdoches  county,  Tex.,  to 
seize  sufficient  property  belonging  to  said 
G«orge  Bogeis  to  make  the  sum  of  $156.40, 
and  probable  costs  of  suit,  and  that  said 
constable  did,  on  the  16th  day  of  December, 

1914,  levy  upon  one  gray  mare  and  800  pounds 
of  cotton  seed  as  the  property  of  one  George 
Sogers,  and  on  the  16th  day  of  I>eeember  ap- 
pellee, SI  Bogers,  filed  with  the  justice  of 
peace  of  said  precinct  and  county  his  affida- 
vit, and  oa  the  17th  day  of  December,  said 
Si  Bogers  filed  a  claimant's  bond  In  terms 
as  required  by  law,  which  was  approved, 
and  the  property  was  surrendered  to  the 
said  SI  Bogers.    On  the  19th  day  of  March, 

1915,  the  case  was  tried  and  Judgment  ren- 
dered against  the  claimant  for  the  property, 
and  within  the  time  prescribed  by  law  claim- 
ant filed  his  appeal  bond,  and  the  case  was 
sent  to  the  county  court.  On  the  29th  day 
of  Jane,  1915,  it  was  tried  before  a  Jury 
upon  special  Issues,  and  the  court  on  said 
Issues  rendered  a  Judgment  against  the  de- 
feadhnt  .  The  case  is  properly  before  this 
court  on  appeal. 

[1]  We  are  confronted  at  the  outset  with 
an  application  for  writ  of  certiorari  filed  by 
appellee  which  is  In  the  following  language: 

"Now  comes  your  petitioner.  Si  Bogers,  ap- 
pellee in  the  above  styled  and  numbered  cause, 
and  makes  this,  his  application  for  writ  of  cer- 
tiorari, so  as  to  make  the  record  speak  the  truth 
tlierein  in  said  cause,  and  represents  to  the 
court: 

"(1)  Tliat  for  some  leaaon,  by  oversight  or 
error,  the  transcript  in  said  cause  shows  the 
writ  made  by  John  P.  Grimes,  constable,  upon 
the  bond,  that  he  valued  the  cotton  and  mare 
levied  upon  by  bim  at  $260,  when  in  truth  and 
fact  same  is  an  error,  and  the  value  of  said 
property  was  by  said  officer  fixed  at  $125,  as  is 
shown  by  said  officer's  statement  hereto  attach- 
ed, and  made  a  part  hereof." 

It  Is  to  be  noted  that  the  application  for 
the  writ  does  not  state  that  the  transcript 
does  not  contain  on  its  face  and  Is  not  a 
copy  of  the  papers  in  the  court  below,  and 
it  appears  that  no  claim  Is  made  that  the 
error  or  oversight  complained  of  consists  In 
the  Incorrect  copying  Into  the  transcript  of 
papers;  but,  If  we  understand  It,  appellee 
Is  seeking  to  correct  in  this  court  a  return 
made  by  a  constable  on  a  writ  in  the  court 
below,  and  seeking  here  to  show  that  the 
return  should  be  corrected.  If  the  return 
was  not  correct,  this  matter  cannot  be  cor- 
rected in  this  court  Without  question  we 
would  grant  the  writ  If  the  record  in  this 
court  was  Incorrectly  copied,  but  we  are 
without  authority  to  grant  the  request  or 
motion  In  this  case.  Therefore  the  applica- 
tion for  writ  of  certiorari  Is  overruled. 

[2]  Appellants  by  their  first  as-ilgnment 
complain  that  the  court  erred  in  not  diamlss- 
hig  the  cause,  for  the  reason  that  It  had  no 
jurisdiction  o£  the  controversy,  as'.  Ms  shown 


by.tba  plaintUTs  Issues  filed  In  the  jasUo* 
court,  «9  the  value  as  placed  upon  the  jprbpr 
erty  by  the  constable  of  product  No.  3  was 
for  more  than  the  Jurisdiction  of  the  Justice 
court. 

Article  7773,  Vernon's  Sayles'  avU  Stat- 
utes, provides: 

"Whenever  any  persm  shall  claim  property 
and  shall  make  the  oath  and  give  the  bond,  as 
provided  for  in  this  chapter,  if  the  writ  under 
which  said  levy  was  mad*  was  issued  by  any 
Justice  of  peace  or  court  of  the  county  whore 
such  levy  was  made,  the  sheriff  or  other  officer 
receiving  such  oath  and  bond  shall  indorse  on 
the  writ  that  such  claim  has  been  made  and 
oath  and  bond  given,  stating  by  whom,  and  shall 
also  indorse  on  such  bond  titie  value  of  the  prop- 
erty as  assessed  by  himself,  and  shall  forthwith 
return  audi  bond  and  oath  to  the  proper  justice 
or  court  having  jurisdictioa  to  try  such  claim, 
aa  hereinafter  provided." 

Article  7777  provides: 

'The  sheriff  or  other  officer  taking  such  bond 
shall  also  indorse  on  the  cviginal  writ  that  such 
claim  has  been  made  and  oath  and  bond  given, 
stating  b^  whom,  the  names  of  the  sureties  and 
to  what  justice  or  court  the  bond  has  been  re- 
turned; and  be  shall  forthwith  return  such 
original  writ  to  the  justice  or  court  from  which 
it  is  issued." 

Article  7778  provides: 

"Cases  arising  under  this  chapter  shall  be 
tried  as  follows: 

"First.  Where  the  assessed  value  of  the  pron- 
erty  does  not  exceed  9200,  the  writ  shall  be 
returned  to  a  justice  of  peace,  as  before  pro- 
vided. 

"Second.  Where  the  value  assessed  is  more 
than  $200  and  does  not  exceed  $500,  the  writ 
.ahall  Be  returned  to  the  proper  county  court. 

"Tliird.  When  the  assessed  value  is  more 
than  $500,  the  writ  shall  be  returned  to  the 
■proper  district  court." 

It  has  been  held  that  the  assessment  of 
vblue  placed  on  property  by  the  officer  who 
seizes  It  under  attachment  should  determine 
the  Jurisdiction  on  the  trial  of  the  right  of 
property,  and  not  Its  value  as  subsequently 
ascertained.  Cleveland  v.  Tufts,  69  Tex. 
580,  7  S.  W.  72;  Harris  v.  Hood,  1  White 
&  W.  Civ.  Caa.  Ct  App.  S  673;  Carney  v. 
MarsaUs,  77  Tex.  62,  13  S.  W.  63& 

In  the  case  of  Cullers  v.  Gray,  67  S.  W. 
305,  it  was  held  that,  where  the  ofBcer  omits 
to  assess  the  value  of  a  part  of  the  proper- 
ty, the  court  Is  not  bound  to  determine  its 
Jurisdiction  by  this  assessment,  but  can 
hear  evidence  of  value. 

It  has  been  held  also  that  a  Justice  of 
peace  has  no  Jurisdiction  of  a  cose  on  the 
trial  of  the  right  of  property  .when  the 
amount  in  controvergy  exceeds  in  value  $200. 
Marx  v.  Carlisle,  1  White  &  W.  Civ.  Cas. 
Ct  App.  I  93 ;  Chrlsman  v.  Graham,  51  Tex. 
454. 

It  has  l)een  held  that.  In  die  absence  of 
an  indorsement  on  the  bond,  the  statements 
In  the  affidavit  and  the  bond  that  the  amount 
was  within  the  Jurisdiction  of  the  court  is 
sufficient  Leman  v.  Borden,  83  Tex.  620, 
19  8.  W.  160. 

All  the  authorities  bold,  however,  that 
when  the  vahie  of  the  property  has  been  as- 
sessed by  the  sheriff  or  oonsCable,  It  contnAs 
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the  Jurisdiction  of  the  conrt,  and  tbat  the 
ralue  of  the  property  subsequently  ascertain- 
ed on  the  trial  does  not  control. 

The  record  In  this  case  shows  that  the 
constable  of  precinct  No.  3,  Nacogdoches 
county,  when  he  levied  on  the  property  and 
claimant's  bond  was  given  and  approved  by 
the  said  constable,  made  the  following  In- 
dorsement : 

"The  within-named  gray  mare  and  800  pounds 
of  seed  cotton  haa  been  valued  by  me  in  tbo  sum 
of  $250.  John  P.  Grimes,  Constable  Precinct 
No.  3,  Nacogdoches,  Texas." 

The  Tlew  we  take  Is  that  under  this  as- 
sessment of  the  value  of  the  property  levied 
on  by  the  officer  the  case  could  not  have 
been  tried  in  any  court  save  the  county 
court.  It  hiving  been  tried,  however.  In 
the  Justice  court  and  appealed  to  the  coun- 
ty court,  that  court  took  no  Jurisdiction,  and 
this  court  is  without  Jurisdiction. 

[3]  Jurisdiction  being  a  matter  which  can 
be  called  In  question  at  any  time,  and  being 
assigned  as  error  by  the  appellant,  and  the 
facts  being  as  above  set  out,  we  feel  that  of 
necessity  the  first  assignment  of  error  must 
be  sustained,  and  therefore  the  cause  will 
be  reversed  and  dismissed  from  the  docket 
of  this  court. 

MIDDLEBBOOK,  J.,  not  slttlnc 


MOSLBB  SAFE  CO.  v.  ATASCOSA  COUN- 
TY et  aL    (No.  6588.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  9,  1916.    On  Motion  for  Rehearing, 

March  8,  1816.) 

1.  EviDKNCK  €=>89»— Actions  on  Oortbaots 

— EVIDENCB  ADMISSIBI.E  UNDEB  FLSADINOS. 

Plaintiff  sued  a  county  on  an  alleged  writ- 
ten contract  for  safe  doors.  Defendnnt  denied 
the  contract,  and  alleged  that  tlie  doors  were 
furnished  a  contractor  erecting  a  courthouse. 
By  supplemental  petition  plaintiff  pleaded  the 
contents  of  the  minutes  of  the  county  commis- 
sioners' court  showing  a  written  contract  be- 
tween the  commiBsioners'  court  and  plaintiff, 
and  to  this  supplemental  petition  no  answer 
was  filed.  Eela,  that  it  was  error  to  admit  pa- 
rol evidence  that  the  commissioners'  court  was 
only  selecting  the  doors  for  the  contractor,  and 
not  purchasing  them,  since,  if  it  was  permissi- 
ble at  all  to  alter  or  abrogate  the  contract,  ex- 
cept by  motion  in  the  commissioner^  court  to 
amend  its  minutes,  this  could  not  be  done  with- 
out a  plea  of  fraud  or  mistake. 

[Ed.    Note.— For   other   eases,   see   Evidence, 
Cent  Dig.  U  1772-1777;  Dee.  Dig.  <S=»398.] 

On  Motion  for  Rehearing. 

2.  Appeal  and  Ekeob  <S=»1173(1)— Disposi- 
tion or  Oausk— Granting  Rjeuef  to  Pab- 
TT  Not  AppEAUtNO. 

In  an  action  against  a  county  for  the  price 
of  safe  doors,  it  denied  liability,  and  asked  that 
a  contractor  and  its  surety  be  made  parties,  and 
that  it  have  judgment  against  them  if  plaintiff 
recovered  any  judgment  against  it  The  trial 
court  rendered  judgment  in  favor  of  all  the  de- 
fendants, and  plaintiff  appealed.  The  judg- 
ment was  reversed,  and  judgment  was  rendered 
for  plaintiff  against  the  county.  EM  that,  as 
the  judgments  in  favor  of  the  contractor  and 


the  surety  were  apparently  rendered  upon  the 
theory  that,  as  the  conn^  had  been  adjudged 
not  indebted  to  plaintiff,  it  could  not  maintain 
any  cross-action  against  them,  soch  judgment 
would  be  reversed,  and  the  cause  remanded  for 
a  new  trial  as  between  the  county  and  them; 
as  the  power  to  give  relief  to  an  appellant  by 
changing  the  judgment  carries  with  it  the  pow- 
er and  necessity  to  make'  snch  other  changes 
as  justice  to  the  ot&er  parties  demands. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi  4562-4567,  4569,  4656; 
Dec  Dig.  <8=»1173(1).] 

Appeal  from  District  Court,  Atascosa 
County;  F.  G.  CThambllss,  Judge. 

Action  by  the  Mosler  Safe  Company 
against  Atascosa  County,  which  brou^t  In 
other  defendants.  From  a  Judgment*  foi  de- 
fendants, plaintiff  appeals.  Reversed  and 
rendered  in  part,  and  remanded  in  part  on 
rehearing. 

O.  A.  Keller,  of  San  Antonio,  for  appel- 
lant W.  W.  WalUng,  of  San  Antonio,  for 
appellees. 

MOURSUND,  J.  Mosler  Safe  Company 
sued  Atascosa  county,  alleging  tbat  on  or 
about  January  23, 1913,  said  county  executed 
and  delivered  to  plaintiff  its  certain  written 
order  or  contract,  whereby  plaiutiff  sold  to 
defendant  certain  safe  doors  for  $584;  tbat 
defendant  had  paid  only  $77.99,  leaving  a 
balance  of  $506.01  due  thereon,  with  interest; 
that  a  lien  was  retained  In  said  contract 
upon  said  safe  doors.  Plaintiff  prayed  for 
Judgment  for  said  som,  with  interest,  and 
for  foreclosure  of  Its  lien.  A  copy  of  the 
order  was  attached  as  an  exhibit. 

The  defendant  denied  that  it  ever  execut- 
ed and  delivered  to  plaintiff  the  order  and 
contract  as  alleged,  and  that.  If  the  same 
was  ever  executed  and  delivered  by  any  per- 
son, sudi  person  was  wholly  unauthorised  by 
defendant  to  make  or  deliver  the  same  to 
plaintiff,  and  defendant  has  never  ratified  or 
confirmed  the  same.  Defendant  further  alleg- 
ed that,  if  It  ever  paid  the  sum  of  $77.99  as  a 
payment  on  the  alleged  claim  of  plaintiff,  such 
payment  was  to  the  Crordon-Jones  Construc- 
tion Company,  the  contractor  who  erected 
the  courthouse  at  Jourdanton,  and  was  in 
no  wise  intended  as  a  i>ayment  to  plaintiff, 
as  said  company  bad  contracted  with  de- 
fendant to  furnish  all  material  for  the  con- 
struction of  the  courthouse,  and  defendant 
had  no  contract  with  plaintiff  at  any  time 
for  the  furnishing  of  any  material  for  said 
courthouse;  that  said  safe  doors  were.  In 
fact,  furnished  to  the  Gordon-Jones  Construc- 
tion Company;  tbat  In  order  to  secore  the 
faithful  compliance  by  said  company  with 
Its  contract  with  defendant  for  the  construc- 
tion and  completion  of  a  courthouse,  under 
the  terms  of  which  said  company  bound  it- 
self to  pay  for  all  material  that  might  be 
used  in  the  construction  thereof,  said  com- 
pany furnished  a  bond  In  the  sum  of  $32,- 
500  with  the  Equitable  Surety  Company  as 
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tbexcon.  Defendant  prayed  tltat 
Gordon-Jones  Constractlan  Company  and 
EqaiUble  Surety  Company  be  made  parties, 
and  that,  If  plaintiff  recover  any  sum  from 
defendant,  defendant  have  Judgment .  over 
against  both  of  said  companies  for  such  enm. 

Plaintiff,  by  supplemental  petition  filed 
April  21,  1911^  alleged  that  the  wrftten  or- 
der mentioned  In  Its  original  petition  was 
executed  by  Walter  B.  Jones,  county  Judge 
of  Atascosa  county,  after  a  bid  was  duly 
presented  to  the  commissioners'  court  of 
said  coonty  and  accepted  by  such  court,  and 
that  the  execution  of  said  contract  by  such 
comity  Judge  was  the  duly  authorissed  act 
of  said  commissioners'  court;  that  on  or 
about  January  23,  1913,  plaintiff,  acting  by 
its  agent,  duly  authorised  thereto,  presented 
to  the  commissioner's  court  of  Atascosa  coun- 
ty a  bid  for  certain  vault  doors,  b^ng  those 
described  in  tbe  original  petition,  agreeing 
to  furnish  same  for  $584,  and  that  by  an 
order  duly  entered  In  the  minutes  of  said 
conrt  such  bid  was  accepted  as  the  lowest 
and  best  bid,  and  afterwards  sn<±  doors  were 
furnished  and  delivered  to  the  order  of  said 
county,  and  were  used  by  it,  and  are  still 
nsed  by  it.  Plaintiff  denied  that  it  fumlsl^ 
ed  said  doors  to  the  Gordon-Jones  Construc- 
tion Company,  and  Joined  issue  on  the  alle- 
gation that  the  f 77.99  was  paid  to  said  com- 
pany. Hie  defendant  ftdled  to  answer  this 
supplemental  petition. 

The  Equitable  Surety  Company  answered, 
alleging  that  the  doors  were  ordered  by  tbe 
defendant,  and  not  by  the  Oordoo-Jones  Con- 
struction Company,  and  denying  llaUlity  to 
the  county  for  any  debt  Incurred  by  it  It 
prayed  that,  if  any  Judgment  be  rendered 
against  It,  It  have  Judgment  over  against 
the  Gordon-Jones  Construction  Company. 
Tbe  Gordott-Jones  Company  filed  no  answer. 

Judgment  was  rendered  that  plaintiff  take 
nothing  by  its  suit 

[1]  Plaintiff  alleged  and  proved  a  written 
contract  with  Atascosa  county,  evidenced 
by  its  bid  and  the  acceptance  thereof,  which 
bid  and  acceptance  were  duly  entered  in  the 
minutes  of  the  commissioners'  conrt  It  ap- 
pears that  If  tbe  minutes  do  not  speali  the 
txntb,  the  proper  method  to  amend  the  same 
is  by  a  motion  made  In  tbe  court,  and  not 
by  allegation  and  proof  In  another  tribunal 
in'  which  the  litigation  concerning  its  orders 
may  arla&  Oano  v.  Palo  Pinto  County,  71 
Tex.  99,  8  S.  W.  634.  But  U  the  order  of 
the  court  could  be  set  aside  in  this  case  on 
the  ground  of  fraud  or  mistake,  it  is  a  suf- 
flcient  answer  to  say  that  neither  of  such 
grounds  Is  pleaded  by  defendant.  In  its 
brief  it  contends  that  a  fraud  has  been 
practiced  on  the  county  in  obtaining  the 
entry  upon  the  minutes  of  the  bid  and  the 
order  accepting  the  same,  but  we  find  no 
pleadings  which  raise  any  such  issue.    De- 


fendant did  plead  that  the  county  Judge  had 
no  authority  to  sign  the  order  for  tbe  doors, 
but  when  plaintiff  pleaded  the  contents  of 
the  minutes  of  the  commissioners'  court, 
which  showed  a  written  contract  between 
the  commissioners'  court  and  plaintiff,  such 
allegations  we're  not  denied.  Defendant  was 
permitted  over  plaintiff's  objection  to  intro- 
duce parol  evidence  to  the  effect  that  tbe 
commissioners'  court  was  only  selecting  the 
doors  for  the  firordon-Jones  Constrocttion 
Company,  and  not  purchasing  same.  If  it 
be  permliartble  at  all  to  alter  or  abrogate 
the  contract  appearing  on  the  minutes  of  the 
commissioners'  court  except  by  moticm  in 
such  court  It  is  evident  that  parol  testimony 
should  not  be  admitted  tot  that  purpose  In 
the  absence  of  a  plea  of  fraud  or  mistake. 
Gano  v.  Palo  Pinto  County,  supra ;  Douglass 
V.  Myrick,  159  8.  W.  422. 

Tlie  plaintiff  was  entitled  to  Judgment  for 
its  debt  The  Judgment  of  the  trial  court 
is  reversed,  and  Judgment  rendered  in  favor 
of  Moeler  Safe  Company  against  Atascosa 
county  for  $506.01,  with  tntei-eet  thereon 
from  August  3,  1914,  at  the  rate  of  6  per 
cent  per  annum,  and  all  costs  of  suit.  In- 
terest is  allowed  only  from  date  of  filing 
original  petition,  for  the  reason  that  we  are 
imable  to  tell  from  tbe  pleadings  or  the  evi- 
dence when  the  doors  were  delivered.  In- 
all  other  respects  the  Judgment  will  remain 
undisturbed. 

On  Motion  for  Rehearing. 

[2]  The  Judgments  In  favor  of  the  Gordon- 
Jones  Construction  Company  and  the  Equi- 
table Surety  Company  could  have  been  ren- 
dered, and  apparently  were  rendered,  upon 
the  theory  that,  as  the  county  had  been  ad- 
Judged  not  to  be  indebted  to  the  safe  com- 
pany, it  could  not  maintain  any  cross-action 
against  said  two  parties.  This  being  tbe 
case,  we  conclude  that  It  would  be  unjust 
to  let  the  Judgment  in  fb.vor  of  said  two 
parties  stand.  Tbe  power  to  give  relief  to 
appellant  by  dianging  the  Judgment  carries 
with  It  the  power  and  the  necessity  to  make 
such  other  changes  therein  as  Justice  to  the 
other  parties  demands.  Thompson  v.  Kelley, 
100  Tex.  639,  101  8.  W.  1074;  Reeves  v. 
McCracken,  103  Tex.  416,  128  8.  W.  896  J 
Tynberg  v.  Cohen,  76  Tex.  409,  18  S.  W.  318. 

The  Judgment  heretofore  entered  by  this 
court  is  set  aside,  and  Judgment  entered  re- 
versing the  Judgment  of  the  district  court  in 
Its  entirety,  and  awarding  the  Mosler  Safe 
Company  a  recovery  of  its  debt  as'  Indicated 
in  our  former  opinion  and  Judgment,  but 
providing  that  the  cause,  as  between  Atas- 
cosa county  and  the  Gordon-Jones  Construc- 
tion Company  and  the  Equitable  Surety  Com> 
pany,  be  remanded  for  another  trial.  All 
costs  of  this  appeal  will  be  taxed  against 
Atascosa  county. 
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OOX  et  aL  y.  GBOROB  et  at    (No.  1668.)* 

(Court  of  Civil  Appeals  of  Texas.    TezaiHcaua. 

Feb.  26.  1910.    Bebearinc  Denied 

March  9,  1916J 

1.  WQxa  «s»462— CoHaTBUOTiozT— DiaisHKB* 

ITANCB. 

Where  a  testator,  who  was  survived  by  chil- 
dren by  each  of  his  two  deceased  wives,  by  holo- 
graphic will  gave  one-half  of  -the  home  place, 
which  had  been  the  conununity  property  of  him- 
self and  his  first  wife  so  thatther  children  were 
the  owners  of  an  undivided  one-half  interest 
therein,  to  the  children  of  the  first  wife,  naming 
them,  and  one-half  thereof  to  the  children  of  th^ 
second  wife,  naming  them,  and  the  rest  of  his 
property  to  be  divided  equally  between  certain 
named  heirs  omitting  three  of  the  children  of  Uie 
first  wife,  the  clause  will  be  construed  as  giving 
each  of  the  groups  of  children  an  undivided  one- 
fourth  interest  in  the  home  place,  or  one-half  of 
their  father's  interest  therein,  since  the  will 
manifests  an  intention  that  the  children  shall  all 
receive   something,   and,   if  it  be  construed   as 

S'ving  to  the  children  of  the  first  wife  only  the 
terest  they  already  bad,  three  of  them  will  be 
disinherited. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  96»-970;   Dec.  Dig.  <8=»452.] 

2.  Wills  «=s>568(1)— Constbuotion— Dksoihp- 
'  TioN  or  Pbofebit. 

The  courts  favor  a  construction  of  a  general 
disposition  of  property,  of  which  the  testator 
owns  only  a  share,  which  disposes  of  only  that 
share. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  1206,  1206.  1211-1214 ;  Dec.  Dig.  <&=> 
658(l).l 

3.  Wilis  <8=3707(1)— Actions  to  CoNBTHtrB— 
Costs. 

The  costs  of  a  suit,  which  was  necessary  to 
determine  the  interest  of  the  devisees  in  certain 
property  and  was  for  the  benefit  of  all  parties 
alike,  will  be  adjudged  against  all  parties  in  th« 
proportion  of  their  interests  in  that  property. 

[Ed.  Note. — For  other  cases,  see  Wills.  Cent 
Dig.  i  1684 ;   Dec.  Dig.  <8=!»707(1).] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Suit  by  Mary  A.  Cox  and  others  against 
i.ula  George  and  others  for  the  construction 
of  a  will.  Decree  construing  the  will  in  fa- 
vor of  the  defendants,  and  plaintiffs  appeal. 
Reversed,  and  will  construed  in  favor  of 
plalntifCs. 

C.  Z.  Bridge  married  four  times  during  bis 
lifetime.  There  were  five  children  of  the 
first  marriage,  to  wli,  S.  A.,  C.  B..  W.  E., 
Alice  (U,  who  married  one  Scott,  and  Mary 
A.,  who  married  Jesse  Cox;  and  five  chil- 
dren of  the  second  marriage,  to  wit,  H.  L., 
Boy,  LrUly,  who  married  T.  E.  George,  Jessie, 
who  married  one  McCoy,  and  Edna  M.,  .who 
married  one  Blair.  Subsequent  to  the  time 
when  their  mother  died,  S.  A.  Bridge  and 
Alice  U  6oott  died,  leaving  children  surviv- 
ing th^n.  Prior  to  the  time  when  her  fa- 
ther died,  Edna  M.  Blair  died,  leaving  chil- 
dren Burrlving  her.  There  were  no  children 
p£  the  third  and  fourth  marriages.  At  the 
4ato  -of  the  death  of  the  first  wife,  she,  with 
her  husband  and  children,  resided  upon  a 
tract  of  116  acres  of  land,  which  belonged  to 
the  community  estate  between  her  and  her 


husband.  O.  Z.  Bridge  died  on  Z>ecemher  1, 
1913.  leftving  a  holographic  will,  which  wa« 
dnly  probated,  as  follows: 

"The  State  of  Texas,  Fannin  County. 
"To  all  whom  it  may  concern: 

"Know  you  that  I  this  day  have  willed  and 
hpqueathed  the  following  property  to  the  follow- 
ing named  heirs:  One  half  of  what  is  known  as 
the  'home  place'  heirs  of  S.  A.  Bridge,  dec.,  heirs 
of  Alice  L.  Scott,  dec,  C.  B.,  W.  E.  Bridge  and 
Mary  A.  Cox,  the  same  to  be  equally  divided,  the 
other  half  of  same  place  to  H,  L.  and  Rtoy 
Bridge,  Lula  George  and  Jessie  McCoy.  These 
last-named  heirs  to  pay  to  the  heirs  of  Edna  M. 
Blair,  dec,  the  sum  of  three  hundred  dollars 
when  said  property  is  sold  or  divided. 

"The  remainder  of  my  property  which  may 
consist  of  real  estate,  notes,  accounts,  money  in 
the  bank,  etc.,  after  paying  debts,  funeral  ex- 
penses, etc  shall  be  equally  divided  with  the 
following  named  heirs  to  wit:  C.  B..  W:  E.,  H. 
Li.,  and  Boy  Bridge,  Lula  George  and  Jessie 
McCoy.  It  is  my  desire  that  this  be  settled 
peacefully  and  without  any  trouble.  W.  E. 
Bridge  and  T.  E.  Geotve  are  named  to  settle  up 
this  estate.  Done  this  November  17. 1910.  Wit- 
ness my  hand.  .  C.  Z.  Bridge." 

The  property  mentioned  in  the  first  clause  in 
the  will  as  that  "known  as  the  'home  place' " 
was  the  115  acres  of  land  above  referred  to. 
Besides  the  interest  he  owned  in  that  tract, 
the  testator  at  the  date  of  his  deatli  owned 
another  tract  of  land,  containing  144  acres. 

This  suit  was  by  Mary  A.  Ox,  Joined  by 
her  huaband,  against  other  children  and 
grandchildren  of  C.  Z.  Bridge  and  the  exec- 
utors of  his  will.  Its  pnJi)ose  was  to  have 
the  court  construe  and  determine  the  mean- 
tug  of  the  first  clause  in  the  will.  The  plain- 
tiff, who  la  the  appellant  here,  and  certain  of 
the  i>artie8  named  by  her  aa  defendants,  who 
adopted  her  pleadings,  and  so,  in  effect,  be- 
came plaintiffs,  contended  that  the  wUl 
should  be  construed  aa  operating  to  pass  to 
the  children  of  the  first  marriage  a  one-fourth 
undivided  interest,  and  to  children  of  the 
second  marriage  a  one-fourth  undivided  in- 
terest, in  the  "home  place."  The  trial  court, 
sustaining  the  contention  of  other  parties  to 
the  suit,  held  that  the  will  operated  to  pass 
to  the  children  of  the  first  marriage  a  one- 
half  undivided  lutereet  in  that  prc^ierty,  and 
to  dilldren  of  the  second  marriage  a  one- 
half  undivided  interest  therein.  The  appeal 
is  by  Maiy  A.  Cok,  joined  by  bee  husband. 

J.  M.  Baldwin,  of  Honey  Grove,  and  C.  A. 
Wheeler  and  J.  W.  Gross,  both  of  Bonham. 
tor  appellants.  Oinnlngham  &  McMahon  and 
L.  C.  Fuller,  all  of  Bonham,  and  O.  W. 
Wells,  of  Honey  Orove^  for  app^ees. 

WIIiLSON,  C.  J.  (after  stating  the  facts  as 
above.)  [1]  It  conclusively  appeared,  and 
the. court  so  found,  that  the  children  of  the 
first  marriage  as  the  heirs  of  their  mother 
owned  a  one-half  undivided  interest  tn  the 
"home  place,"  and  that  their  father  at  the 
time  he  made  the  will  knew  they  so  owned 
an  interest  in  the  land. 

It  is  apparent,  if  the  language  of  the  first 
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(iauae  In  the  will  aboold  be  ooaatTiMd  liter- 
ally and  wttboat  refbrenoe  to  that  in  the  oth- 
er claose,  that  the  testator  ondntook  to  dis- 
pose of  the  "home  place"  as  an  entirety,  and 
not  the  undivided  interest  he  owned  in  it 
If,  howeTer,  the  daase  in  the  will  is  con- 
stmed  with  reference  to  the  language  in  the 
other  clause,  and  the  fact  that  the  testator 
knew  that  he  owned  only  an  undivided  haU 
of  the  home  place^  such  an  .Intent  on  his 
part  would  not  be  at  all  clear;  for  the  lan- 
guage, "the  remainder  of  my  ptosfeitg,"  used 
In  the  other  clause  in  the  will,  would  thai 
Indicate  that  his  Intention  was  to  dispose  of 
bis  own  property  only. 

[2]  If  therefore  the  face  of  the  will  tor- 
nished  no  other  evidence  showing  the  inten- 
tion of  the  testator,  the  presumption  the  law 
would  indulge,  that  he  Intended  to  dispose  of 
his  own  property  alone,  probably  would  re- 
quire us  to  hold  that  his  intention  was  to  dis- 
pose of  only  his  half  interest  in  the  "home 
place,"  for,  as  said  by  Mr.  Underhill: 

"The  courts,  in  construing  a  general  dispoai- 
tioD  of  proi>erty  in  which  the  testator  owns  only 
a  partial  interest,  will  favor  a  constroction 
which  will  dispose  only  of  the  actual  interest  of 
tbe  testator."    2  UnderbiU  on  Wills,  |  730. 

But  the  language  of  the  wUl  as  a  whole, 
construed  with  reference  to  the  drcnmstanc- 
es  surrounding  the  testator,  furnishes  other 
evidence,  to  which  the  law  gives  weight, 
showing  his  intention  to  have  been  to  dispose 
CHily  of  his  part  of  the  "home  place."  It  ap- 
pears therefrom  that  he  did  not  intend  to  dis- 
inherit any  of  his  Alldren,  but,  on  the  con- 
trary, intended  t«  make  provision  for  each 
of  them.  It  further  appears,  if  tbe  will 
should  be  construed  as  determined  by  the 
trial  court,  that  it  would  operate  to  dlslaberit 
three  (S.  A.  Bridge,  Alice  L.  Scott,  and  Mary 
A.  Cox)  of  the  children  of  that  marriage; 
for,  if  tbe  wUl  is  so  construed,  nothing  was 
devised  to  them  that  they  did  not  already 
own. 

"Where  any  ambiguity  exists  in  a  will,"  said 
the  author  of  the  article  on  "Wills"  in  40  Cyc. 
1412,  "unless  there  is  a  manifest  intention  to 
tbe  contrary,  a  presumption  that  the  testator  in- 
tended that  his  proper^  should  go  in  accordance 
with  the  laws  of  descent  and  distribution  will 
be .  applied  as  an  aid  in  construing  tbe  will. 
Hence  such  a  construction  should  be  given  tbe 
wiil  as  favors  heirs  at  law  or  next  of  kin,  in  pref- 
erence to  disiaheritance." 

And  see,  also,  Mellvalne  v.  Robson  (Ky.) 
171  S.  W.  418;  Morrison  v.  Tyler,  286  lU. 
SOS,  107  N.  B.  602 :  Crosson  v.  Dwyer,  9  Tex. 
Civ.  App.  482,  SO  S.  W.  932. 

When  the  presnmptioos  which,  as  we  have 
seen,  tbe  law  in  a  proper  case  indulges,  are 
kept  In  mind,  we  think  it  Is  reasonably  clear 
from  tbe  language  of  the  will  considered  as 
a  wbole,  and  with  reference  to  the  circum- 
stances snrionnding  the  testator,  that  he  did 
not  intend  to  dispose  of  the  "home  place"  as 
an  entir^y,  but  only  of  his  half  thereof.  It 
is  more  reasonable  e!hd  more  in  harmony 
with  rules  of  law,  wc  think,  to  say  that  be  did 


not  intend  to  do  what  he  had  no  Tight  to  do,: 
to  wit,  to  dispose  of  property  he  did  not  own,' 
than  to  say  that  he  intended  to  do  what  be 
plainly  declared  he  did  not  Intend  to  do',  to 
wit,  disinherit  some  of  his  children. 

It  follows  we  are  of  opinion  the  .trial  court 
erred  when  be  construed  the  will  as  he  did. 
Ttierefore  the  judgment  will  be  reversed,  and 
judgment  will  be  here  rendered  construing 
tbe  will  as  operating  to  p^ss  to  the  children 
and  heirs  of  children  of  the  first  marriage  a 
one-fourth  undivided  interest  in  tbe  "home 
place,"  and  to  children  named  of  the  seoond. 
marriage  a  one-fourth  undivided  interest 
therein,  charged  with  tbe  payment  by  them 
to  the  heirs  of  Eklna  M.  Blair,  deceased,  of 
the  sum  of  $300  when  said  "home  place,"  is 
sold  or  divided. 

[3]  The  suit,  we  think,  was  necessary  to 
determine  the  interest  In  the  "home  place" 
which  passed  to  the  devisees  named  in  the 
first  clause  In  the  will,  and  was  for  the  bene- 
fit of  all  the  parties  alike.  The  costs  there- 
fore will  be  adjudged  against  all  of  them, 
each  to  pay  a  part  thereof  proportioned  to' 
the  interest  he  or  she  takes  in  that  property. 
40  Qyc  p.  1864;  1  Underhill  on  Wills,  {  462. 


GALVESTON,  H.  &  S.  A  RY.  CO.  v.  MOSES.* 
(No.  5607.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
■     Feb.  23,  1916.     Rehearing  Denied 
March  22,  1916.) 

1.  Appbal  ANn   Ebbob   <S=>0e4(2)— Rkvibw— 
QtmsTioNB  OF  Fact. 

In  a  railway  employe's  action  for  injuries, 
where  there  was  testimony  to  support  the  allej;a- 
tions  that  bolts  in  the  bolsters  of  a  car  were  im- 
properly placed,  or  had  become  loose  So  as  to 
slip  down  and  catch  on  the  lower  beam  or 
bolster  holding  the  trucks  rigid  so  they  would 
not  adjust  themselves  to  curves,  but  would  run 
off  the  track,  it  was  for  the  jury,  and  not  for 
an  appellate  court,  to  pass  upon  the  credibility 
of  the  witnesses  testifymg  to  this  eSiect. 

[Ed.  Note. — JFoT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3902,  3903;  Dec.  Dig.  •S=» 
994(2).] 

2.  Masteb  and   Sebvant  «s>111(1)— Liabii^ 

ITT    FOB    InJDBIES  —    "DBrBCT"    IN    APPLI- 
ANCES. 

Where  bolts  in  the  bolsters  of  a  railway 
car  were  improperly  placed,  or  had  become  loose 
BO  as  to  slip  down  and  eaten  on  a  lower  beam  or 
bolster,  making  the  truclis  rigid  so  that  they 
would  not  adjust  themselves  to  curves,  and  ca.ua; 
iog  them  to  leave  the  track,  the  rigidity  so  caus- 
ed was  a  "defect"  in  the  car. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  215;  Dec  Dig.  «=» 
lll(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defect] 

3.  Masteb  and  Sebvant  «=»134(10)— Liabil- 
ity FOB  INJXTBIES— NEOLIOEKT  INSPECTION. 

It  was  not  the  law  that  a  railway  company 
was  not  liable  for  injuries  to  an  employe  causM 
by  a  derailment  if  its  inspectors  who  inspected 
the  train  failed  to  discover  the  defect  in  th^ 
car,  causing  the  derailment,  though  the  car  was 
not  its  own,  and  the  court  properly  refused  to 
so  cluiice,  as  a  railroad  company  has  no  mote 
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right  to  endanger  the  Uvea  and  limbs  of  Ita 
employte.  with  defective  foreign  rolling  stock 
than  with  its  own  when  using  such  foreign  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent   Dig.    {   242;    Dec    Dig.   <3s> 
124(10)J 
4.  Tbial   «=a260(l>— iRSTBUcnoMS   Covebed 

BT  Those  Given. 

A  requested  instruction,  fully  covered  In 
one  given,  was  properly  refused,  especially 
where  the  one  given  came  nearer  being  the  law 
than  the  one  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  651 ;  Dea  Dig.  «=»200C1)-] 
B.  Tbial    «=>194(1)—Instbuotton»— Weight 

or  £>VIDBNOB. 

A  requested  instruction,  which  was  on  the 
weight  of  the  erldence,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  If  418,  436,  439,  440,  450;   Dec.  Dig.  <S=> 
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Appeal  from  District  Court,  Bexar  Coun- 
ty;  B.  B.  Minor,  Judge. 

Action  by  A.  N.  Moses  against  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfHrmed. 

Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  and  Templeton,  Brooks,  Napier  & 
Ogden  and  Ed  W.  Smith,  all  of  San  Antonio, 
for  appellant.  D.  F^ed  Worth  and  John 
Sebom,  both  of  San  Antonio,  for  appellee. 

CARL,  J.  Appellee  sued  appellant  for  per- 
sonal Injuries  Inflicted  on  him  by  reason  of 
the  derailment  of  a  car,  Na  127,  belonging 
to  the  Lone  Star  Brewing  Association.  The 
derailment  occurred  on  the  switch  or  track 
which  runs  from  appellant's  east  yards  In 
the  city  of  San  Antonio  to  the  brewery  be- 
tween Burleson  and  Lamar  streets.  The  al- 
leged defects  In  the  car  and  grounds  of  neg- 
ligence will  fairly  appear  from  the  following 
paragraph.  No.  4,  of  the  plalntlfTs  petltlcm: 

"That  the  bolster,  trucks,  center  bearings,  side 
bearings,  wheels,  axles  and  all  the  running  gear 
of  said  car  were  out  of  order  and  defective,  and 
would  not  operate  and  perform  tiie  functions  of 
said  parts  and  runninK  gear  properly,  and  by 
reason  of  the  said  defective  condition  of  the 
said  parts  and  the  running  gear  the  trucks  of 
the  said  car  would  not  operate  so  as  to  permit 
tha  wheels  of  said  car  to  follow  and  remain  on 
the  rails,  but  the  said  tra<^8  of  the  said  car  were 
caught  and  held  too  rigidly,  and  as  a  conse- 
quence thereof  the  wheels  of  said  trucks  were 
prevented  from  adjusting  themselves  to  suit  the 
different  conditions  and  changes  in  the  curva- 
ture and  elevation  of  the  track,  rails,  and 
switches  at  the  point  where  the  said  derailment 
occurred,  and  were  prevented  from  following 
and  remaining  on  the  rails,  and  the  said  wheels 
were  thereby  caused  to  leave  the  rails  and  be- 
come derailed ;  that  the  defendant  was  ne>rli?ent 
in  permitting  this  condition,  and  in  operating 
said  car  while  in  such  defective  condition,  which 
said  negligence  caused,  and  directly  contributed 
to  produce  and  cause  said  derailment  and  plain- 
tiffs injuries.  Plaintiff  alleges  that  he  cannot 
more  specifically  describe  the  defects  which 
caused  the  said  derailment  than  as  above  set 
out" 

The  petition  charges  that  within  a  day  or 
so  before  thhs  accident  this  car  was  derailed. 


which  was  notice  to  appelluit  of  its  defec- 
tive condition,  and,  notwithstanding  sacli  no- 
tice, appellant  continued  to  operate  twld  car. 
An  ordinance  of  tbe  city  of  San  Antonio  was 
pleaded  which  prohibits  tbe  running  of  can 
to  exceed  10  miles  per  hour,  and  It  Is  al- 
leged that  this  train  was  being  operated  at 
15  to  17  miles  i)er  hour,  at  the  time  of  the 
derailment.  In  violation  of  such  city  ordi- 
nance. PlaintifT' alleges  that  he  was  on  top 
of  said  car  at  the  time  of  the  derailment, 
and  was  thrown  and  caused  to  fall  with 
great  violence  upon  and  about  the  top  of 
said  car  and  against  the  running  board,  and 
his  back,  sides,  spine,  and  spinal  cord  were 
severely  shocked  and  Injured ;  that  his  nerv- 
ous system  suffered  shodt  and  Injury;  that 
by  reason  thereof  his  heart  action  had  been 
greatly  Impaired  and  made  weak;  that  his 
kidneys  and  bladder  and  vocal  organs  were 
seriously  affected ;  and  his  general  health 
and  physical  condition  have  been  permanent- 
ly Impaired  and  broken  down,  etc.  The  peti- 
tion avers  tbat  the  plaintiff  cannot  more 
specifically  set  forth  the  defects  In  the  car, 
but  that  such  facts  are  peculiarly  within  the 
knowledge  of  the  defendant  company.  His 
injuries  are  alleged  to  be  permanent  The  de- 
fendant, among  other  things,  alleges  that  the 
Injnries  were  the  result  simply  of  an  acci- 
dent; that  the  defects  in  the  car,  it  any, 
were  latent,  and  proper  Inspection  Iiad  been 
made,  all  of'wiilch  was  denied  by  appellee. 
The  Terdlct  r«adered  by  the  Jury  was  for 
$8,000,  and  Judgment  was  in  accord  there- 
with. 

[1]  The  first  assignment  of  error  is  that 
the  verdict  is  contrary  to  the  law  and  the 
evidence,  it  being  set  ont  in  detail  wherein 
appellant  contends  that  this  is  true.  In  a 
large  part  of  the  statement  and  in  the  argu- 
ment, appellant  seeks  to  show  that  the  evi- 
dence produced  by  appellee  la  untrue;  but 
the  fact  remains  that  there  Is  testimony  to 
support  the  allegations  of  the  petition,  cer- 
tainly on  the  proposition  that  the  bolts  in  the 
bolsters  were  Improperly  placed  or  had  be- 
come loose  80  as  to  permit  them  to  slip  down 
and  catch  on  the  lower  beam  or  bolster.  And 
the  evidence  Is  that  when  this  happened  such 
bolts  would  hold  the  tracks  rigid  so  that 
they  would  not  turn  and  adjnst  themselves 
to  the  curve  in  the  track.  Instead  of  ad- 
justing themselves  to  tbe  carve  of  the  track, 
the  tru<^s  remained  straight,  and  therefore 
would  run  off  the  track.  There  seems  to  be 
little  or  no  dlflerenoe  of  opiiil(m  that  this 
would  be  the  natural  result,  tbe  only  dif- 
ference being,  on  that  point,  as  to  whether 
the  bolts  were  properiy  In  place.  Not  only 
the  plaintiff,  but  another  witness,  testified 
that  these  bolts  were  not  in  place.  It  is 
true  that  there  was  much  testimony  to  the 
contrary;  but  appellant  mast  know  that  it 
is  not  the  function  o/  this  court  to  pass  up- , 
on  the  credibility  of  witnessea,  when  by  la« 
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that  dnty  1b  placed  upon  Jorles.    Tbe  flrat 
asslgninent  Is  oTerroled. 

[2]  We  do  not  think  tliat  the  fourth  para> 
graidi  of  the  court's  diarge  U  subject  to  tbe 
crltldsm  urged.  As  we  understand  the  ob- 
jection. It  Is  based  upon  the  Idea  that  the 
rigidity  caused  by  tbe  bolts  drc^plng  down 
was  not  a  defect  In  tbe  car.  We  have  al- 
ready held.  In  substance,  that  such  was  a  de- 
fect In  the  car.  In  G.,  H.  &  S.  A.  By.  Co.  ▼. 
Webb,  182  S.  W.  424,  recently  decided  by 
as  and  not  yet  officially  reported,  In  which 
case  tbe  Injuries  grew  out  of  the  same  de- 
laUment  Tbe  evidence  supports  tbe  find- 
ing that  the  defect  In  tbe  bolsters  caused  tbe 
injury.  Tbe  second  assignment  Is  orermled, 
as  Is  also  the  thfrd. 

[3]  There  was  no  error  in  the  court  refus- 
ing to  g^ve  appellant's  requested  special  charge 
No.  7,  because  to  have  given  tbe  same  would 
bare  been  equivalent  to  charging  the  jury 
that  if  there  were  defects  tn  the  car  which 
were  not  actually  discovered  by  appellant's 
inspectors,  tbe  verdict  should  be  for  defend- 
ant The  suggested  charge  starts  out  on  the 
hypothesis  that  the  inspectors  were  not  re- 
qoired  to  Inspect  the  car  at  all;  but  In  fact 
they  say  they  did  Inspect  the  whole  train  of 
about  nine  cars  tn  about  30  minutes.  Then 
tbe  proposed  charge  concludes: 

"And,  even  if  you  should  find  that  there  was 
a  defect  in  the  construction  of  this  car  in  re- 
spect to  the  side  bearings  in  question,  and  that 
this  was  tbe  cause  of  the  alleged  derailment,  but 
that  such  defect  was  not  noticed  or  obeerveo  by 
defendant's  said  inspectors,  then  nlaintitf  is  not 
entitled  to  recover,  and  you  should  return  a 
verdict  for  the  defendant'' 

We  do  not  understand  this  to  be  the  law. 
A  railroad  company  has  no  more  right  to 
endanger  the  lives  and  limbs  of  its  employes 
with  defective  foreign  rolling  stock  than  It 
has  with  its  own,  when  It  Is  using  such  for- 
eign cars.  The  fourth  assignment  is  over- 
mied. 

The  duty  of  inspection  was  fully  covered 
in  the  fifth  paragraph  of  the  charge  given, 
and  in  special  charge  No.  12,  so  far  as  It 
was  necessary  to  charge  on  that  subject, 
and  It  was  not  error  to  refuse  to  give  ap- 
pellant's special  charge  No.  8,  requested.  It 
was  not  the  law.  The  flftb  and  sixth  assign- 
ments are  overruled. 

[4]  The  matter  asked  for  In  the  defendant's 
requested  special  charge  No.  10  was  fully 
covered  In  appellant's  special  charge  No.  12, 
which  was  given,  and  the  one  so  given  came 
nearer  being  the  law  than  the  one  refused 
did.  The  seventh  assignment  is  overruled, 
and  tbe  eighth  as  well. 

[S]  The  ninth  assignment  complains  of  the 
refusal  by  the  court  to  give  appellant's  re- 
quested special  charge  No.  13,  which  is  sub- 
ject to  the  objection,  heretofore  mentioned, 
that  it  assiunes  that  the  trucks  becoming 
rigid  would  not  constitute  a  defect  The 
requested  charge  was  on  the  weight  of  tbe 
evidence.    The  assignment  Is  overruled.  1 


There  Is  sufflclent  evidence  to  sustain  tbe 
verdict,  wbicfa,  oooalderlng  {daintilTs  testt 
BK«y  and  that  of  tbe  medical  fraternity 
participating  in  tbe  trial,  we  cannot  say  la 
excessive. 

Judgment  sArmed. 


KANSAS  CITY,  M.  ft  O.  BY.  CO.  v.  HAN- 
SABD.    (No.  931.) 

(Court  of  Civil  Appeals  of  Texas.     Amarlllo. 

Feb.  23, 1916.    Rehearing  Denied 

March  15,  1916.) 

1.  Cabbiers  <8s>228(1)— Live  Stock— BtntiMn 

OF  PSOOI-  —  BXABONABURESS  OT  STIPULA- 
TION—NOTICB. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  the  carrier  has  the  burden  oJ  proving 
that  a  stipulation  in  a  written  contract  for  car- 
riage that  notice  of  injury  must  be  given  in  one 
day  before  the  cattle  were  removed  from  the 
place  of  delivery  at  destination  was  reasonable 
under  the  facts  of  the  particular  shipment    . 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  957,  958 ;    Deo.  Dig.  <8=>228(1) J 

2.  Cabbiebs    <8=»218(1)— Live    Stock— Stipu- 
lation—Reasonableness. 

A  provision  in  a  written  contract  for  the 
carfiage  of  live  stock  that  a  suit  for  injury 
most  be  brought  within  91  days  after  the  alleged 
injury,  or  else  the  action  should  be  barred,  is  not 
unreasonable  or  invalid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  674-696,  983-036,  939;  Dec  Dig. 
«=»218a).] 

3.  Cabmkbs  <8=>2l8(t9— lavB  Svook— limiTA- 

TION   or   LlABILITYr-OONSinEBATION, 

A  stipulation  in  a  written  contract  for  the 
carriage  of  live  stock  that  a  suit  for  damages 
must  be  brought  within  91  days  would  not  be 
binding  if  there  was  no  consideratioii  ther^or; 
and  where  an  oral  contract,  binding  the  carrier, 
had  been  previously  made,  a  subsequent  written 
contract  would  be  without  consideration. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  H  674-696;   Dec.  Dig.  (8s»218(5).] 

4.  Cabbiebs  4s»207(^— Ihtbbstatb  Shipicent 
— Obal  Contbaot. 

An  interstate  shipment  of  live  stock  may 
be  made  on  an  oral  contract 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  «=o207(^.] 

Appeal  from  Hardeman  County  Court;  D. 
B.  Magee,  Judge. 

Action  by  T.  M.  Hansard  against  tbe  Kan- 
sas City,  Mexico  &  Orient  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

I*  W.  Allred,  of  ChllUcothe,  and  H.  S.  Gar- 
rett, of  San  Angelo,  for  appellant  Marshall 
&  Perkins,,  of  Quanab,  for  appellee. 

HUFF,  0.  J.  The  appellee,  Hansard,  sued 
the  railway  company,  in  the  county  court,  for 
alleged  damage  to  a  shipment  of  cattle  from 
ChUUcotbe,  Tex.,  to  Wichita,  Kan.,  with  tbe 
usual  allegations  of  delay  and  rough  han- 
dling, remaining  on  side  tracks,  and  conse- 
quent skinning,  bruising,  resulting  In  dam- 
ages to  the  appellee.  The  railway  company 
answered  at  length,  principally  setting  up 
a  written  contract,  which  required  notice  to 
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be  '{^ven  In  1  day  before  the  cattle  were  re- 
moved from  the  place  of  delivery  at  destl- 
ilatlon,  and  also  requiring  suit  to  be  brought 
within  91  days  after  the  alleged  Injury  or 
the  cause  of  action  would  be  barred,  and 
certala  other  provisions-  of  the  contract  not 
necessary  to  set  out.  The  appellee  replied 
the  cattle  were  not  shipped  on  this  writ- 
ten contract;  that  previous  to  signing  the 
written  contract  he  had  theretofore  entered 
into  a  la,wful  verbal  contract  with  the  rail- 
road to  transport  the  cattle  from  Chlllleothe 
to  Wichita,  and  under  the  oral  agreement 
had  contracted  for  the  cars,  which  were  fur- 
nished, the  cattle  loaded  into  the  cars,  and 
the  railroad  had  accepted  the  cattle  for  trans- 
portation, and  they  were  then  on  the  track 
ready  for  shipment  when  the  written  instru- 
ment was  presented  for  the  signature  of  the 
shipper;  that  it  was  signed  without  reading, 
and  that  he  did  not  have  time  to  read  it  and 
could  not  read  it  because  of  so  much  fine 
print,  and  that  he  understood  that  it  was 
only  Intended  as  a  return  pass  for  the  care- 
takers of  the  cattle,  and  that  there  was  no 
MKisIderation  for  the  written  contract  or  "the 
provisions  set  up.  The  Jury  found  substan- 
tially  that  these  allegations  were  true,  and 
that  there  was  no  consideration  for  the  writ- 
ten contract  In  addition  to  the  findings  of 
the  Jury,  the  trial  court  also  finds  that  there 
waa  no  consideration  for  the  written  con- 
tract, and  that  the  cattla  were  shipped  on  the 
oral  contract  set  up. 

This  case  turns  on  a  question  of  la,w  alone ; 
that  is,  whether  an  interstate  shipment  may 
be  made  on  a  verbal  contract  All  of  appel- 
lant's assignments  go  to  that  point,  which  as- 
signments are  presented  by  motions  to  strike 
out  testimony,  exceptions  to  testimony  and 
to  render  a  verdict  on  the  written  contract, 
etc.  There  is  no  assignment,  however,  call- 
ing In  question  the  sufficiency  of  the  evidence 
to  establish  a  verl>al  contract  of  shipment 
It  may  be  stated  that  the  railway  company 
entered  into  a  verbal  contract  to  furnish 
cars  for  the  carriage  of  the  cattle  from  Chll- 
lleothe, Tex.,  to  Wichita,  Kan.,  and  under 
such  contract  the  cattle  were  delivered  to  the 
railroad  and  loaded  into  the  cars,  and  after 
they  were  loaded  and  just  before  they  start- 
ed on  the  trip,  the  agent  of  the  railway  pre- 
sented a  written  contract  to  be  signed  by 
the  shipper,  who  did  not  read  it,  and  he  tes- 
tified he  did  not  have  time  to  do  so,  but  sign- 
ed it  believing  that  it  was  only  a  contract 
for  return  trip  pass,  and  not  the  contract  for 
the  shipment  of  the  cattle,  with  the  provi- 
sions set  up  as  to  the  limitation  of  his  right 
to  sue,  as  pleaded  by  appellant.  This  writ- 
ing contains  a  stipulation  that  notice  must 
be  given  of  the  injury,  in  one  day  after  the 
cattle  a^rI^e  at  their  destination,  etc.,  and 
also  If  suit  was  not  brought  In  91  days  after 
the  Injury  received  by  the  cattle,  the  cause 
of  action  should  thereafter  be  barred. 

[i]  On  the  first  grovad  in  the  contract,  this 


court,  by  a  majority  opinion,  held  tbo  burden 
was  on  the  carrier  to  allege  and  prove  the 
stipulation  for  1  day's  notloe  reasonable  under 
the  facta  of  the  particular  ahlptnent  Bail- 
way  Oo.  V.  Whaley,  177  S.  W.  643 ;  Bailwaj 
Co.  V.  Dalton,  177  S.  W.  S5&  This  court  U 
not  convinced  beyond  a  reasonable  doubt  of 
the  correctness  ot  the  position  there  taken, 
as  .will  be  evidenced  by  the  vigorous  dissent- 
ing opinion  of  Judge  Hendricks,  but  never- 
theless, it  wUl  be  r^arded  as  the  rule  of  con- 
struction by  this  court  until  corrected  by  the 
higher  courts,  If  error. 

[2]  The  United  States  Supreme  Ooart,  In 
the  case  of  Railway  Co.  v.  Harriman,  227 
a.  6.  6S7,  33  Sup.  Gt  397,  57  Ll  Ed.  690,  in 
passing  on  a  provision  in  almost  the  exact 
language  of  the  91-day  clause  pleaded  in  this 
case,  said: 

"But  there  is  nothing  in  the  policy  or  object 
of  the  statute  which  prohibits  parties  to  an 
agreement  to  provide  a  shorter  period,  provided 
tbe  time  is  not  unreasoaably  short  liat  is  a 
question  of  law  for  the  determination  of  the 
conrt  Snch  stipulations  have  been  sustained  in 
insurance  policies,"  etc 

Again: 

"The  provision  requiring  a  suit  to  I>e  broo^t 
within  90  days  is  not  unreasonable." 

[SI  In  support  of  the  proposition  announc- 
ed in  that  case  that  court  dted  a  lexas  case 
(McCarty  v.  RaUway  Co.,  79  Tex.  S3,  16  S. 
W.  164),  which  was  rendered  prior  to  our 
present  statute  with  reference  to  contracts 
of  this  kind.  It  appears  from  appellee's  brief 
that,  owing  to  the  case  of  RaUway  Ca  t. 
Word,  159  S.  W.  875,  he  was  compeUed  to 
do  unnecessary  work  in  procuring  the  trial 
court  to  find  there  was  no  consideration  for 
this  provision.  This  court  simply  announc- 
ed in  that  case  what  the  Supreme  Court  bad 
held,  and  our  duty  In  such  cases.  The  case 
of  Railway  Co.  v.  Scott,  156  S.  W.  on  pages 
296,  297,  cited  by  appellee  and  relied  on  by 
him,  also  recognized  that  the  Supreme  Court 
of  the  United  States  holds  such  provision 
valid.  The  trial  court  in  this  case  held  the 
91-day  clause  without  consideration,  as  tbe 
jury  also  found.  If  there  was  no  considera- 
tion for  the  written  contract  as  we  held  In 
the  Word  Case,  and  in  others,  it  .would  not 
be  binding.  If  a  lawful  contract  binding  the 
railway  company  to  transport  the  cattle  had 
been  previously  made,  then  the  contract  in 
question  was  without  consideration.  If  there 
was  no  lawful  contract  so  made,  the  stipula- 
tion pleaded  in  this  case  would  be  binding, 
and  would  constitute  part  of  the  contract  ot 
shipment,  and  In  such  case  the  trial  court 
should  instruct  a  verdict  for  the  railway. 

[4]  This  court,  however,  Is  committed  to 
the  proposition  that  an  Interstate  stilpment 
may  be  made  on  oral  contract,  and  If  such 
a  contract  is  executed  belore  the  delivery  of 
the  written,  with  a  provision  such  as  here 
set  up,  and  which  is  contrary  to  the  oral  con- 
tract agreed  upon  and  stipulated  for,  such 
provision  would  be  without  consideration 
and  could  not  be  oiforced.    Such  ia  the  hold- 
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lug  of  this  ootiit,  and  .whether  we  were  right 
or  wrong,  as  we  now  eonslder  the  matter,  it 
will  require  the  holding  of  the  Sapxeme  Conrt 
to  the  contrary,  in  order  to  change  the  rul- 
ing. Railway  Co.  t.  Stlnson,  181  S.  W.  S26 ; 
Railway  Co.  v.  Jones,  182  S.  W.  1  (not  yet 
offldally  reported).  In  the  two  cases  named, 
rerious  authorities  are  collated  in  sapport 
of  the  proposition  necessary  to  the  concln- 
slon  there  reached.  This  case  falls  under  the 
rule  established  by  this  conrt  as  to  such  con- 
tracts, and  the  verdict  and  Judgment  in  the 
trial  court,  establishing  that  an  oral  contract 
was  entered  into  previous  to  the  written 
contract  pleaded  by  appellant,  and  without 
the  stipulations  set  up  by  the  appellant  as 
contained  in  the  writing,  wUl  require  an 
overruling  of  all  the  assignments  presented 
by  appellant  in  this  case. 
The  case  will  therefore  be  affirmed. 


McAMIS  V.  GULF,  C.  &  S.  F.  RT.  00. 

(No.  761&) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Feb.  12,  1918.    Rehearing  Denied 

Uarch  25,  191&) 

L  Eminewt  Domaiw  «=9243(^  —  Condkmra- 

noH— BhWWJT  OF. 

As  ooder  Rev.  St  1911,  avt.  «U8,  the  only 
issue  in  a  proceeding  by  a  railway  company  to 
condemn  land  is  the  damaees  which  will  be  sus- 
tiined  by  the  owner  and  the  benefits  which  will 
result  to  the  remainder  of  the  land,  the  fact  that 
a  railroad  company  condemned  land  intending  to 
use  the  property  condemned  as  a  channel  for  a 
water  course  which  it  was  about  to  divert,  will 
not  prevent  the  owner  of  the  land  from  enjoining 
on  unlawful  diversion. 

[Ed.  Note. — For  other  caaea,  lae  Eminent  Do- 
main, Cent.  Dig.  {{  627,  706;  Dec.  Dig.  <S=9 
243(2).] 

2.  Watebs  and  Water  Coubbxs  e=»78  — Di- 
VEKsioif— Right  to  Diversion. 

A  railroad  company  cannot  divert  a  water 
coone  which  drained  plaintiff's  land  in  such  a 
nanner  as  to  impound  surplus  waters  on  plain- 
tiff's property.  Acta  34th  Ceg.  (Ist  Called  Sess.) 
c.  7,  specifically  prohibiting  such  diversion. 

[Ed.  Note.— For  otiier  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  67-69;  Dec.  Dig, 
€=>78.1 

3.  InjunonoN  «=>146— FaocKBDiRes— (Tbu- 

PORABY    lNJX7NCn0N. 

Under  Rev.  St  1911,  art  4649,  declaring 
tliat  no  injunction  shall  be  granted  unless  the 
applicant  <  shall  present  his  pe^tion  verifisd  by 
bis  affidavit,  a  temporary  mjunction  may  be 
granted  on  a  verified  petition  alleging  facts  suf- 
ficient to  warrant  issuance  despite  defendant's 
general  denial  which  denial  was  re-established 
y  Acts  34th  liCg.  (1st  Called  Sess.)  c.  7,  for, 
except  upon  final  hearing  for  perpetual  injunc- 
tion, the  biU  when  properly  verified  may  be  used 
as  an  affidavit,  and  when  so  verified  may  be 
tafficient  basis  for  the  issuance  of  a  temporary 
injonction  unless  the  facts  averred  are  contro- 
Terted  by  other  facta  set  up  by  verified  answer. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  819;   Dec.  Dig.  «=>146.] 

Appeal  from  District  Court,  Dallas  County ; 
E.  B.  Muse,  Judge. 

Action  by  J.  K.  McAmla-  against  the  Oulf , 
Colorado   &    Santa   F6   Railway   Company. 


Frdm  a  Judgment  denying  teiUporaty  injuno 
tion,  plaintifl  appeals.  BevBrsed  and  r»^ 
manded. 

A.  S.  Baskett,  of  Dallas,  for  appellant 
Terry,  Cavin  &  Mills,  of  QalvestOTi,  B.  M.' 
Browder,  of  Dallas,  and  Lee,  Lomaz  ft  Smith, 
of  Ft  Worth,  for  appellee. 

RASBURX.  J.  This  is  an  appeal  from  the. 
Judgment  of  the  trial  court  refusing  appel- 
lant a  preliminary  or  Interlocutory  injunc- 
tion. The  appIlcati<Mi  was  submitted  on 
sworn  pleading,  neither  party  tendering  any 
evidence,  and  for  that  reason  It  is  necessary 
to  deduce  from  the  pleading  the  facts  al- 
leged by  both  parties. 

The  essential  facts  alleged  by  appellanl^ 
and  upon  which  he  based  his  application, 
stated  in  our  own  language,  are  in  substance, 
as  follows:  The  appellant  owns  certain  pas- 
ture land  contiguous  to  Hewlett  creek  in  Dali 
las  county  at  a  point  where  appellee's  line  of 
railway  crosses  appellant's  land  and  said 
Rowlett  creek  by  means  of  a  trestle.  At 
this  point  the  conflgujration  of  the  ground  is 
such  as  to  afford  a  natural  drainage,  in  time 
of  heavy  rains  and  conseq,uent  overflows  o4 
Rowlett  creek,  away  from  appellant's  land, 
with  which  natural  drainage  appellee's  tres* 
tie  does  not  Interfere.  Shortly  before  the  com- 
mencement of  this  suit  appellee  filled  In  un- 
der one  end  of  its  trestle  with  earth  for  a, 
distance  of  about  264  feet  The  result  was 
that  the  water  which  formerly  flowed  under 
the  trestle,  following  the  natural  drainage, 
was  permanently  Impounded  at  said  point, 
due  bo  the  fact  that  the  earth's  surface  was 
higher  at  the  end  of  the  fill  than  at  the  point 
where  the  surface  water  was  so  Impounded. 
For  the  purpose  of  discharging  the  waters 
thus  lmpound£d,  appellee  was  preparing  to 
dig  a  ditch  of  considerable  size  parallel  with 
said  fill,  beginning  at  the  point  and  plaoe 
where  It  bad  Impounded  the  surface  water, 
and  thence  from  said  point  to  the  end  of  the 
fill  and  under  the  trestle,  and  theuoe  follow- 
ing the  fill  back  to  a  point  opposite  the  point 
where  the  water  was  impounded  on  the  other 
side.  Appellee  Intended  to  dig  said  ditch  up- 
on appellant's  lands  contiguous  and  adjacent 
to  its  right  of  way,  using  for  that  purpose 
a  strip  25  feet  wide  and  264  feet  long.  The 
impounding  and  diversion  of  the  water  in 
the  manner  proposed  would  in  time  of  heavy 
rains  cause  the  surface  waters  to  overflow 
and  remain  upon  appellant's  land,  Instead  of 
flowing  away  from  same  as  It  does  under 
present  conditions,  for  a  time  sufficient  to 
kill  appellant's  grass,  and  cut  his  laud  in 
washouts  or  excavations,  resulting  from  the 
increased  bulk  of  water  thrown  upon  appel- 
lant's land.  Upon  the  facts  stated,  appellant 
pra.ved  that  appellee  be  restrained  from  con- 
structing the  proposed  ditch  so  as  tO'  dis- 
charge the  said  overflow  waters  upon  his 
lands,  and  from  digging  same  upon  his  landSi 
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Appellant's  salt  was  commenced  September 
24,  1914,  and  tbo  petition  was  ▼erlfied  in  the 
manner  provided  by  statute. 

The  record  does  not  contain  appellee's 
original  answer,  which  was  filed  October  10, 
ldl4,  but  does  contain  Its  amended  original 
answer  which  was  filed  October  30,  1915. 
The  answer,  In  addition  to  tendering  the 
general  demurrer  and  general  denial,  dis- 
closes the  following  focts:  Subsequent  to 
the  commencement  of  appellant's  suit  and  the 
coming  in  of  appellee's  original  answer  and 
a  hearing,  appellee,  in  the  exercise  of  the 
power  of  eminent  domain  conferred  upon  it, 
filed  with  the  judge  of  the  county  court  of 
Dallas  county  at  law  Its  petition  to  condemn 
the  strip  of  land  which  It  proposed  to  use 
over  appellant's  land  for  the  purpose  alleged. 
(Commissioners  were  appointed,  notice  was 
issued,  and  appellant  appeared  and  the  com- 
missioners condemned  the  land  to  appellee's 
use  and  assessed  the  damages.  Appellant, 
not  being  satisfied  with  the  damages  award- 
ed, filed  his  opposition  thereto  tn  the  county 
court  at  law,  which  (^position  was  unde- 
termined at  the  time  of  the  hearing  on  ap- 
pellant's application  for  preliminary  Injunc- 
tion. Desiring  to  enter  upon  and  take  pos- 
session of  the  land  awarded  it  by  the  com- 
misslcmers  pending  determination  of  the  op- 
position, appellee  deposited  In  court  the 
amount  of  the  award,  paid  all  costs,  and  ex- 
ecuted the  bond  and  made  the  additional  de- 
posit provided  for  in  such  cases.  Appellee 
desired  the  strip  of  land  so  condemned  for 
the  reason  that  its  use  was  essential  to  the 
proper  drainage  of  defendant's  dump  and 
right  of  way,  and  to  prevent  damage  to  its 
dump,  track,  and  adjacent  land.  The  plead- 
ing was  not  sworn  to,  but  counsel  for  appel- 
lant, on  subtttlssion,  stated  in  open  court  that 
verification  was  waived,  and  requested  this 
court  to  consider  the  pleading  from  that 
standpoint,  which  he  will  do. 

The  application,  as  we  have  said,  was  de- 
nied, the  court  basing  its  judgment,  as  shown 
by  the  recitations  thereof,  on  the  ground 
that  the  issuance  of  the  injunction  would  In 
the  opinion  of  the  conrt,  "materially  In- 
terfere with  and  defeat  the  rights  of  the  de- 
fendant under  the  condemnation  proceedings 
in  the  county  court  of  Dallas  county  at  law 
as  set  up  in  said  first  amended  original  an- 
swer." 

Appellant  has  not  ftivored  ns  with  briefs, 
but  his  counsel  argued,  on  submission,  on  his 
behalf.  In  effect,  that  conceding,  as  he  did, 
that  the  condemnation  proceedings  eliminat- 
ed the  Issue  of  appellee's  right  to  dig  the 
ditch  upon  appellant's  land,  he  was  entitled 
nevertheless  to  the  relief  prayed  for  on  the 
ground  that  the  other  facts  alleged  by  him 
established  prima  facie  that  appellee  was 
about  to  divert  the  natural  drainage  of  the 
waters  of  Rowlett  creek,  and  that  sudi  dlver- 
fdon  would  cause  appellant  Irreparable  In- 
Jury.  Counsel  for  appellee,  who  has  filed 
briefs,^,  argues  tlul  the  ground  upon  which 


the  court  baaed  Its  Jadgraent  Is  correct.  In 
short,  tbat  to  restnln  appellee  from  dlvMing 
the  waters  in  the  manner  pnvosed  would  be 
to  destroy  or  suwend  the  power  of  eminent 
domain,  otmferrad  apon  it  by  the  Oonstitu- 
tlon  and  statntei;  and  by  aothoritsr  of  whidi 
It  a^anlred  the  land  of  appellant. 

[1]  We  will  dlacasa  appellee's  oontoitioii 
first.  As  we  onderstand  the  several  statutory 
provisions  under  which  appellee  condemned 
appellant's  property,  their  effect  is  onl; 
to  confer  up<m  railroads  the  power  of  emi- 
nent domain,  oirdlnarily  the  attribate  of  the 
sovereignty,  on  the  theory  that  sa<di  power 
wUl  promote  the  general  weUJare.  We  also 
understand  that  when  land  is  appropriated  in 
the  exercise  of  such  power  It  must  neverthe- 
less be  used  in  a  lawful  manner  and  for  a  law- 
ful purpose.  Such  ooncluaions  are  obviously 
correct  when  certain  provisions  of  the  act  con- 
ferring the  power  are  considered.  The  only 
Issue  according  to  the  statutes  to  be  consider- 
ed in  such  proceeding  is  "the  damages  which 
will  be  sustained  by  the  owner,"  and  "the  ben- 
efits that  will  result  to  the  remainder"  of  the 
land  (article  651S,  R.  S.  1911),  save  as  that  is- 
sue may  be  modified  by  article  6519,  6520,  or 
6521,  as  the  case  may  be.  In  Gregory  v.  Gulf  & 
I.  Ry.  Co..  21  Tex.  Civ.  App.  598,  54  S.  W.617, 
It  was  ruled  that  the  owner  could  not  in  con- 
demnation proceedings  recover  damages  re- 
sulting from  depredations  of  stock  due  to  the 
failure  of  the  company  to  bnlld  cattle  guards 
and  fence  Its  right  of  way,  since  the  Inqniry 
in  such  cases  is  limited  to  the  provisions  of 
the  statute  quoted  above.  In  Klrby  v.  Fan- 
handle  &  O.  Ry.  Co.,  39  Tex.  Civ.  App.  252, 
88  S.  W.  281,  in  p<tot  here.  It  was  also  ruled 
that  damages  to  the  owners  of  grain  caused 
by  an  overflow  dne  to  the  defective  ooa- 
structlcm  of  the  railroad  company's  embank- 
ment were  not  recoverable  in  condemnation 
proceedings.  Such  issue  it  was  said  "is  in- 
dependent of  and  should  not  be  confounded 
with  a  condemnation  proceeding."  Thus  it  is 
quite  clear  that  appellant  was  not  precluded 
by  the  condemnation  suit  from  proceedtaig 
against  appellee  for  injunction,  but  that  be 
could  not  have  urged  such  remedy  in  the  odd- 
demnatlon  proceeding  had  he  attempted  to 
do  so;  and  from  which  It  fcUows  also  that 
the  injunction  proceeding,  so  long  as  it  did 
not  attempt  to  prevent  appellee  from  acqair- 
Ing  the  land.  In  no  way  tended  to  destroy  or 
suspend  that  night. 

[2,  3]  We  now  come  to  the  qnestlon  of 
whether  appellant  was  entitled  to  a  prelimi- 
nary Injunction  on  the  facta  alleged  In  his  pe- 
tition tiierefor.  It  is  probable  in  sudi  con- 
nection that  the  trial  court  never  considered 
that  precise  question  after  he  concluded  the 
condemnation  proceedings  were  a  bar.  In  any 
event,  to  the  issuance  of  the  writ.  In  fact 
the  Judgment  of  the  conrt  recites  as  much, 
as  We  have  shown  at  another  place  In  this 
opinion.  We  conclude,  with  the  Issue  upon 
which  th^  writ  was  refusied  eliminated,  that 
the  ple^tdlng  wh^  presented  to  the  court 
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disclosed  a  state  of  facts  wbidi,  in  the  ab- 
sence of  other  prooJ^  entitled  appellant  to  tbe 
prcHmin«Ty  writ  The  facts  deducible  from 
tbe  petition,  as  we  hare  sbown,  disclosed 
that  appellee  was  about  to  divert  tbe  nat- 
ural flow  of  surface  waters,  now  proUblted 
by  statutory  enactment  (Gen.  Laws  1916, 
1st  CaU.  Seas.  34tb  Leg.  17),  so  as  to  dis- 
cbarge same  upon  appellant's  land,  and  that 
such  diversion  would  Irreparably  damage 
appellant's  grass  and  land.  Sncli  verified 
allegations  of  fact  on  preliminary  bearing, 
in  the  absence  of  an  answer,  afiadavits,  or 
oral  testimony,  controverting  same,  are  suf- 
ficient basis  for  the  Issuance  of  tbe  writ 
The  role  Is  tbus  stated: 

"Except  on  final  hearing  for  a  perpetual  in- 
junction the  Irfll  or  complaint  itself,  wnen  prop- 
erly verified,  may  be  used  as  an  affidavit  as  to 
the  facts  properly  stated  therein,  and  frequent- 
ly the  bill  alone,  when  bo  verified,  may  be  a 
sufficient  basis  for  the  issuance  of  a  temporary 
injunction  it  it  contains  allegations  of  tact  suf- 
ficient, if  taken  as  true  (as  they  will  be  before 
answer),  to  antkortae  the  issuance  ist  an  injunc- 
tion.   *    •    •  -    22  Cyc.  942. 

The  rule  Is  recognized  by  statnte  to  this 
state.  Article  4649,  a.  S.  1911.  QChe  only 
attempt  to  controvert  the  facts  related  In 
the  petitloo,  other  than  the  oaodemnatlon 
proceedings  tendered  In  avoidance,  -  was  tbe 
general  denial.  This  plea  was*  we  believe^ 
insufildent,  notwithstanding  it  was  sworn  to. 
While  the  effect  of  tbe  general  denial,  which 
was  re-established  in  our  practice  by  the 
Thirty-Fourth  Legislature,  is  to  put  plaintlft 
upon  proo/of  every  fact  essential  to  bis  case, 
the  sworn  petition  has  that  effect,  since  It 
is  to  t>e  received  and  considered  by  tbe  court 
as  an  affidavit,  and  being  so  considered,  it 
proves  tbe  facts  alleged.  Accordingly,  tbe 
defendant  cannot  rely  on  such  denial,  but 
is  required  to  go  further  and  state  facts 
which  disprove  those  stated  by  tbe  plalntifl, 
or  which  wUl  avoid  tbe  effect  of  those  so 
stated.  An  accqited  authority  states  the 
rule  to  be  that: 

"Upon  an  application  for  prelimijiary  icjanc- 
tion,  defendant  may  at  once  file  his  answer 
which  must  be  considered  and  given  its  proper 
effect  in  deciding  as  to  the  propriety  of  issuing 
a  temporary  injunction.  If  properly  verified  it 
must  be  given  effect  as  an  affidavit  of  and  for 
defendant.  On  motion  for  an  injunction  made 
on  bill  and  answer,  statements  made  under  oath 
in  the  answer,  where  responsive  to  the  bill,  will 
be  taken  as  true,  and  if  in  such  answer  under 
oath  the  facts  constituting  tbe  claim  of  tbe  com- 
plainant for  the  interposition  of  the  court  ore 
cnntmverted  by  defendant,  the  court  will  not 
generally  interfere  but  ^nll  deny  the  Injunc- 
tion.''   22  Cyc.  945,  946. 

Tbe  submission  by  tbe  parties  of  the  case 
upon  the  sworn  pleading  Is  Quite  similar  to 
the  case  of  the  coming  In  of  tbe  defendant's 
answer  on  motion  to  dissolve  Injvnction  is- 
sued tipon  ex  parte  hearing.  In  that  char- 
acter of  case  tbe  rule,  which  we  think  ap- 
plicable here,  is  that: 

"When  the  sworn  answer  fully  and  unequivo- 
eally  denies  all  the  material  allegations  of  the 
bill  upon  which  complainant's  equity  rests,  the 


injunction  will  be  dissolved.  This  rate,  bow- 
ever,  requires  positive  averments  !n  the  an- 
swer  and  not  merely  general  allegations  of 
denial  based  on  information  and  beliel  The  de- 
nial must  l>e  of  the  same  positive  character  as 
the  averments  in  the  bill  on  which  the  complain- 
ant's equities  are  based.  Nor  will  an  answer 
suffice  where  it  is  not  fully  responsive  to  tbe 
bill."  Dawson  v.  Baldridge,  65  Tex.  Civ.  App. 
125.  118  S.  W.  698. 

For  tbe  reasons  Indicated  tbe  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  Inccm- 
sistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 


BOOATA  MERCANTILE  00.  v.  OUTOAT^/C 

ADVERTISING   CO.      (No.   162a) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  18,  1916.) 

1.  GomiEBCK  «=3l6— "Iktxbstatx  Couuebce" 
— Application  of  Staik  Laws. 

Wher*  a  mercantile  corporation  in  Texas 
signed  an  order  Erecting  an  advertising  corpo- 
ration in  Chicago  to  ship  certain  advertising 
cuts  and  type,  the  transactiou  was  interstate 
commerce,  and  not  subject  to  the  anti-trust  laws 
of  Texas. 

ISa.  Note.— Cor  other  cases,  see  Commerce, 
Cent.  Dig.  {  2;  Dec.  Dig.  «=i>lQ. 

EVir  other  definitiona,  see  Words  and  Phrasest 
First  and  Seeond  Series,  Interstate  Goauneme.] 

2.  Contracts   «=922(1)   —  Cottitocbuaiidiito 
Obdrb  afteb  Aocj:ptanob— EJrfBCT. 

Where  defendant  signed  an  order,  directing 
plaintiff  to  ship  it  certain  advertising  cuts  and 
type,  defendanrs  acceptance  of  the  order  com- 
pleted the  contract  between  the  parties,  and 
the  subsequent  countermanding  of  the  order 
did  not  reUeve  defendant  of  the  legal  conse- 
quences of  its  breach  of  contract. 

[E^.  Note. — ^For  other  casea,  see  Contracts, 
Cent.  Dig.  U  90,  107 ;    Dec.  Dig.  <&=22(l).] 

3.  CONIBACTS   «S>812(2)— BBBACH— BX0I.T7BITX 

Pbivuumh. 

Where  a  contract  by  whid>  plaintiff  agreed 
to  furnish  defendant  certain  advertising  swvioe, 
consisting  of  certain  advertising  cuts  and  type, 
provided  that  defendant  was  to  have  the  exclu- 
sive  right  to  use  audi  servios  in  its  city,  plain- 
tiff did  not  break  the  contract  by  furnishing 
another  party  in  the  same  city  a  different  adver- 
tising service. 

[Bid.  Note. — For  other  cases,  see  Contracts, 
Cemt  Dig.  {  1279V^ ;    Dec.  Dig.  «»312(2).] 

4.  Dauaoks  «=»ie3(2)— MmoATiON  or  Dau- 
AOBas— BtTBDEN  or  Pboof. 

An  order,  signed  by  defendant,  for  certain 
advertising  cuts  and  type,  provided  that  de- 
fendant was  to  hold  the  type  and  cuts,  subject 
to  plaintiffs  order,  when  the  contract  expired. 
Defendant  countermanded  the  order,  and  plain- 
tiff sued  for  the  amount  agreed  to  be  paid. 
There  was  evidence  warranting  the  inference 
that  tbe  advertising  material  prepared  for  de- 
fendant could  be  used  only  by  it,  and  would 
have  been  of  no  value  to  any  one  else,  and  that 
it  had  been  fully  prepared  before  plaintiffs 
receipt  of  the  letter  countermanding  tne  order. 
Held,  that  the  contract  was  not  one  for  the  sale 
of  the  material,  but  for  its  hire  to  defendant,  aud- 
it appeared  prima  facie  that  plaintiff's  damage 
was  the  sum  defendant  agreed  to  pay  for  the  use 
thereof,  and  the  burden  was  on  defendant  to 
show  that  plaintiff  might  have  pursued  a  course 
which  would  have  mitigated  the  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §S  456,  457;    Dec.  Dig.  <S=>163(2).'I 
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Appeal  from  Bed  Blver  County  Court; 
Qeoige  Morrison,  Judge. 

Action  by  the  Outcault  Advertising  Com- 
pany against  the  Bogata  Mercantile  Com* 
pany.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Appellant,  a  Texas  corporation,  carried  on 
its  mercantile  business  at  Bogata,  in  ttds 
state.  Appellee,  an  Illlnoia  corporation,  car- 
ried on  its  advertising  business  at  Chicago, 
in  that  state.  September  24,  1913,  appellant, 
through  one  of  appellee's  traveling  agents  in 
this  state,  sent  It  an  order  as  follows: 

"Order  No.  161. 
"To  Ontcanlt  Advertising  Co.,  608  S.  Dearborn 
St,  Cakica«o,  111.: 

"Date  Sept  24,  1813. 

"Ship   US,   at  our  expense,-  as   per   samples 

shown  you,  Oulcault  Service  De  Luxe  to  cover 

a  ^riod  of  one  year,  beginning  Oct  10,  1913. 

This  service  to  consist  of 

"4f)  outcault  Service   De  Luxe   (4  Column) 

QUtS. 

"12  Outcault  Service  De  liuxe  (6  Column) 
cuts. 

"One  font  of  type.    (9  lbs.  in  font). 

"We  agree  to  pay  you  net  cash  monthly,  at 
the  rate  of  98.60  per  week,  for  one  year,  we  to 
have  exclusive  rignt  to  use  the  above  Outcault 
Service  De  Luxe  in  oQr  city  only,  and  to  bold 
tyT>e  and -cuts  subject  to  your  onler  when  this 
contract  expires. 

"Failure  to  pay  any  installment  when  due  ren- 
ders full  amount  of  this  contract  due, 

"This  contract  cannot  be  canceled.     Ship  all 
at  one  time  if  possible. 
"Lines  of  goods  we  carry, 
"FiU  in  'Yes'  or  'No.' 

"Dry  Goods,  Yes.     Millinery,  Yea. 

"Ladies'  Made  Wear,  Yes. 

"White  Goods  Sale  When?    k 

"Fur  Sale  When?    No. 

"Anniversary  Sale  When?    Sept 

"Men's  Clothing,  Tea. 

"Men's  Shoes,  Yes. 
.  "Ladies'  Shoes,  Yes. 

"Paraiture,  No.     Groceries,  Yea. 

"Bugs,  Yes.    Carpets,  No. 

"M.  O.  Cuts,  Yes. 

"Bogata  Mercantile  Co., 

"Per  B.  O.  Peyton. 
"[Write  pUlnl/.] 

"Town,  Bogata. 

"Sti^  Tex. 

"J.  M.  Wyatt,  Salesman." 

The  order  was  received  and  accepted  by 
appellee  on  September  27,  1913.  On  that  day 
appellant  telegraphed  appellee  as  follows: 

"Withhold  shipment  adv.  matter.  Will  ad- 
vise by  letter" 

— and  on  the  same  day  wrote  appellee  as 
follows: 

"Bogata,  Texas,  9/2T,  1913. 
"Outcault  Adv.  Co.,  Chicago.— Gentleman:   We 
wired  you  to-day: 

"  'Withhold  shipment  of  adv.  matter.  Want 
to  make  change.  Which  we  now  confirm. 
.  "Owing  to  the  limited  circulation  of  our  little 
paper  here  we  have  decided  that  your  proposi- 
tion is  too  large  for  us.  We  realize  the  impor- 
tance of  advertising,  and  are  now,  and  intend  to 
contribute  to  adv.,  yet  your  proposition  is  too 
large  for  us.  Consequently  we  would  ask  that 
you  cancel  our  order.  It  is  quite  probable  that 
we  will  take  up  your  line  for  the  fall  of  1914. 
"YouxB,  Bogata  Mercantile  Co., 

"Per  B.  0.  Peyton." 


The  telegram  was  received  by  appellee  the 
day  it  was  sent,  bnt,  as  foand  by  the  conrt, 
after  appellee  had  received  and  accepted  the 
order.  The  letter  was  not  received  by  appel- 
lee until  September  29,  191S.  Appellant's 
president,  Peyton,  testified: 

"Mr.  Wyatt'  salesman  for  the  Outcault  Ad- 
vertising Company,  came  into  the  store  of  Ws 
own  accord  and  told  me  about  this  advertising. 
I  didn't  know  what  the  Outcault  Service  De 
Luxe  was,  but  Mr.  Wyatt  explained  that  they 
would  furnish  special  cuts  and  special  advertis- 
ing matter  for  our  store,  and  that  the  cuts 
would' have  to  be  fixed  with  our  name  and  ad- 
dress, and  picture  cuts  specially  designed  for 
us  would  be  furnished  each  week,  52  of  them. 
I  understand  from  Mr.  Wyatt  that  this  material 
would  have  to  be  specially  prepared  for  our  use 
after  our  order  was  accepted  by  the  company. 
I  don't  know  how  long  It  would  take." 

The  witness  Hadden,  who  seems  to  have 
been  the  manager  of  ai^ellee's  business  at 
Chicago,  testified: 

"We  kept  no  record  of  when  the  goods  in 
question  on  this  contract  were  manufactured, 
and  consequently  I  cannot  recall  the  exact  dat- 
ings  and  cannot  give  them  and  cannot  say  what 
of  them  were  manufactured  prior  to  September 
27,  1913,  and  what  prior  to  receipt  by  our  com- 
pany of  letter  from  the  Bogata  Mercantile  Com- 
pany dated  September  27,  181B." 

Part  of  the  material  constituting  the  ad- 
vertising service  appellant  contracted  for 
was  shipped  to  tt  by  appellee  October  2,  1913, 
and  the  remainder  thereof  October  3,  1913. 
Appellant  declined  to  receive  either  shipment, 
claiming  that  it  had  countermanded  the  order 
therefor  by  its  telegram  and  letter  of  Septem- 
ber 27,  1913,  and  that  it  therefore  was  not 
liable  to  appellee  on  the  contract,  and,  further 
claiming  it  was  not  liable  becanse.  It  alleged: 
(1)  The  contract  was  in  vlolatlcHi  of  the  anti- 
trust law  of  this  state,  in  that  it  was  for  an 
exclusive  right  to  use  appellee's  advertising 
"service  de  luxe" ;  and  (2)  was  first  breached 
by  appellee,  in  that  It  entered  Into  a  stmllar 
contract  with  the  Bogata  Drug  Company  on 
or  about  September  24,  1913.  Appellee  there- 
upon commenced  this  suit  in  a  justice  court. 
On  appeal  to  the  county  conrt  Judgment  was 
rendered  in  appellee's  favor  against  appel- 
lant for  1182,  the  sum  sued  for,  and  appel- 
lant appealed. 

Long  &  Wortbam,  of  Paris,  for  appellant 
Austin  S.  Dodd,  of  Clarksville,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  transaction  between  ap- 
pellant and  appellee  evidenced  by  the  con- 
tract was  interstate  commerce,  and  hence 
not  subject  to  the  anti-trust  laws  of  tills 
state.  Albertype  Co.  v.  Gust  Feist  Co.,  102 
Tex.  219. 114  S.  W.  791 ;  Eclipse  Paint  &  Mfg. 
Ca  v.  New  Process  Hoofing  &  Supply  Co., 
55  Tex.  Civ.  App.  553,  120  S.  W.  532;  Horo- 
ney  Hardware  Ca  v.  Goodwin  Pottery  Co„  120 
S.  W.  1088 :  McCall  Co.  v.  Stiff  Dry  Goods  Co.. 
142  S.  W.  661;  Koch  Vegetable  Tea  Ca  v. 
Malone,  163  S.  W.  663.  Therefore  the  first 
and  second  assignments  are  overruled. 

HI  There  was  evidenoe  to  siuiport  the  flnd- 
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log  InvolTefl '  in  the  Jodgmenb  that  appiUet 
had  recetred  and  accepted  appellant's  otOer 
at  the  time  It  recelred  the  hitter's  telegram 
of  September  27,  1913.  If,  therefore,  that 
telegram  should  be  constmed  as  one  connter- 
nwndtog  fbe  order — and  we  tblnfc  it  shonld 
not  be  so  constmed — ^It  did  not  bare  the  ef- 
fect appellant  claims  it  had.  Appellee's  ac- 
ceptance of  the  order  completed  the  contract 
between  the  parties,  and  countermanding 
the  order  thereafterwards  did  not  relieve  ap- 
pellant of  the  consequences  the  law  attached 
to  Its  breach  of  its  contract.  Therefore  the 
fourth  assignment  is  overrnled. 

[3]  There  was  testimony  to  support  a  find- 
ing that  the  "little  druggist  advertising  sery- 
ice,"  which  appellee  bound  itself  to  furnish  to 
the  Bogata  Drug  Company,  was  not  the  same 
ag  the  "servlee  de  luxe,"  which  it  bound  it- 
self to  famish  to  appellant.  Therefore  the 
fifth  assigiunent,  in  which  appellant  com- 
plains that  it  appeared  that  appellee  violated 
Its  contract  with  it  by  entering  into  a  similar 
one  with  the  Bogata  Drag  Company,  is  over- 
ruled. 

[4]  \Vbat  has  been  said  disposes  of  all  the 
a>i«ignment8  except  the  third,  in  support  of 
which  appellant  contends  that  the  measure 
of  appellee's  damages  was  not  the  sum  it 
agreed  to  i>ay  for  the  ose  of  the  advertising 
material,  as  determined  by  the  court,  but 
was  the  difference  between  that  sum  and  the 
value  of  the  material  in  the  condition  it  was 
In  at  the  time  the  order  for  same  was  counter- 
manded. The  fttlr  Inference  from  tbe  testi- 
mony of  tbe  witness  Hadden,  set  out  in  the 
statement  above,  was  that  appellee  had  done 
all  It  was  to  do  to  prepare  the  material  for 
the  use  appellant  was  to  make  of  same  before 
It  received  appellant's  letter  of  Septembn 
27,  1913,  countermanding  the  order.  The 
fair  Inference  from  the  testimony  of  the  wit- 
ness Peyton  was  that  the  material  as  so  pre- 
pared coald  have  been  used  only  by  appellant 
for  advertising  purposes,  and  therefore  was 
of  no  value  for  such  purx)Oses  to  any  one  elsa 
Therefore,  It  seems  to  us.  It  prima  fhde  ap- 
peared that  appellee  was  entitled  to  recover 
as  damages  for  the  breach  by  appellant  of 
its  contract  the  sum  it  had  agreed  to  pay 
for  the  use  of  the  material  The  contract 
was  not  one  for  the  sale  of  the  material,  as 
appellant  treats  It.  It  was  for  the  hire 
thereof  to  appellant  for  a  period  of  one  year. 
What  appellant  was  entitled  to  was  the  nse 
of  the  material  during  that  period.  What 
appellee  was  entitled  to  was  the  material  at 
tbe  expiration  of  that  period  and  the  sum 
appellant  agreed  to  pay  for  its  ose  to  that 
time.  As  appellee  was  entitled  to  the  mate- 
rial after  it  had  been  used  by  appellant  during 
tbe  tUne  agreed  upon,  it  prima  fticle  appear- 
ed, we  think,  that  what  It  lost  as  a  result  of 
appellant's  refusal  to  receive  and  use  the 
material  as  agreed  upon  was  the  sum  appel- 
lant undertook  by  Its  contract  to  pay  for 


tUA  lise'thereirf.  It  si»  apitearlngi  as:  -We  Un- 
derstand the  role,  tbe  bul-dea  was  on  atq>^ 
lant  to -show,  and  It  did  not,'  that,  « hen  It 
breached  the  contract  appellee  might  have 
pursued,  but  did  not,  a  course,  which  would 
have  mitigated  the  damage  It  suffered.  Jef- 
ferson &  N.  W.  Ey.  Co.  V.  Dresson,  43  Tex. 
Civ.  App.  282,  96  S.  W.  63;  Porter  v.  Bur- 
kett,  65  Tex.  383. 
.The  Judgment  Is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  T. 
WINTBat    (No.  1571.)* 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  1,  1910,     Rehearing  Denied 

Mardi  16,  1916.) 

1.  TBLEOKAPaS  AND   TBUSFHONKS   «SS>38(6)   — 

Delat  in  Delivebt— CoNuniTS  or  Mkssaqk 

— Notice  to  Company. 

A  telegram  worded  as  follows:  "Houston, 
Texas,  July  2, 1914.  Geo.  W.  Winter,  Bonham, 
Texas.  Gabe  died  Chicago  this  morning.  Ar- 
rangements later.  [Signed]  Francis" — which 
was  not  promptly  delivered,  charged  the  tele- 
graph company  with  notice  that  Gabe  Winter 
had  died  in  Chicago ;  that  funeral  arrangements 
were  yet  to  be  made;  that  be  was  the  brother 
of  addressee;  and  that  addressee  would  prob- 
ably desire  to  attend  the  funeral 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones;  Cent  Dig.  (  33 ;  Dec.  Dig.  «=» 
38  (p.] 

2.  TEI.EOBAPBS    AND    TXI.EI-H0NES    <8=938(6)— 
DEIiAT    IN     DEUVEBT— LlABttlTT— KNOWL- 

EDOE  or  Facts. 

The  delay  in  delivering  such  message  ren- 
dered the  telegraph  company  liable  for  damages 
resulting  from  the  addressee's  failure  to  attend 
the  funeral,  notwithstanding  the  company's  lack 
of  knowledge  of  the  place  where  tbe  funeral 
would  be  held. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  33 ;  Dec.  Dig.  «ss> 
38(6).] 
8.  Telbobaphb  and   Tblkfhohes  «s>49  — 

DAXAOES— SUBSBQUENT  TEIXGBAX. 

A  telegraph  company  which  failed  to  deliver 
promptly  a  message  announcing  the  death  of 
addressee's  brother  is  not  relieved  from  Uability 
for  damages  resulting  from  his  failare'to  attend 
the  funeral  by  its  prompt  delivery  of  a  subse- 
quent message  for  addressee  giving  the  place  and 
time  of  the  funeral  to  the  person  in  whose  care 
it  was  sent,  by  whom  it  was  not  communicated 
to  addressee  until  too  late,  since,  if  the  person 
to  whom  It  was  d^vered  could  be  coswdered 
addressee's  agent,  it  could  only  be  for  the  pur- 
pose of  delivering  the  message  to  him,  and  her 
knowledge  of  its  contents  could  not  be  imputed 
to  him  so  as  to  make  his  failure  to  attend  the 
funeral  negligence. 

[Ed,  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  €=>49.] 

4.   TEXKaBAP^S    AND    TELEPHONES    «=>37(^— 

Deuvebt— Cabe  or  Ahotheb  Pebson. 
Where  a  telegram  is  addressed  to  a  person 
in  care  of  another,  delivery  by  the  company  to 
the  other  relieves  the  company  fnxn  all  liabil- 
ity.    ,,  . 

[Ed.  Note. — For  other  cases,  see .  Telegraphs 
and  Telephones,  Cent  Dig.  H  29,  82;  Dec.  Dig. 
«=»37(2).] 

.   Appeal  from  District  Court,  EVuinln  Coun- 
ty; Ben  H.  Denton,  Judge. 


aiTor  ether  comb  «e*'  iam*  topie  and  KBY-NUHBSR  la  all  K*r-Namb«red  Dlgeata  and  Indaxn 
■Application  (or  writ  of  error  pending  In  Suprem*  Court 
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Action  br  Ge<Hrge  W.  Winter  against  tbe 
Western  Union  Telegraph  Company.  Jndg- 
m«it  for  tbe  plaintiff,  and  defendant  appeals. 
Affirmed. 

Appellee's  brother,  Qabe  Winter,  resided 
In  Waco,  Tex.,  but  on  July  2,  1914,  died  In  a 
sanitarium  at  Chicago,  111.  On  the  morning 
of  that  day  Francis  Winter,  another  brother 
to  appellee,  delivered  to  appellant  at  Hous- 
ton, Tex.,  for  transmission  to  appellee  at 
Bonham,  Tex.,  where  be  resided,  a  telegram 
as  follows: 

"Houston,  Texas.  July   2,  1914.     Geo.   W. 

Winter,  Bonham.  Texas.  Gabe  died  Chicago 
this  morning.  Arrangements  later.  [Signed] 
Francis." 

The  message  was  promptly  transmitted  to 
,3onham,  but  It  was  not  delivered  to  appellee 
until  Sunday  morning,  July  6th.  In  tbe 
meantime,  to  wit,  at  4  o'clock  on  the  after- 
noon of  Saturday,  July  4tb,  the  remains  of 
appellee's  brother  Gabe,  having  been  remored 
to  Waco,  were  there  Interred.  This  suit  was 
by  appellee  to  recover  damages  resulting  to 
him,  as  he  alleged,  from  negligence  of  appel- 
lant in  failing  to  promptly  deliver  to  him  the 
message  set  out  above.  The  appeal  is  from 
a  Judgment  in  his  favor  for  the  sum  of  $500. 

Hamp  P.  Abney,  of  Sherman,  and  Francis 
B.  Stark  and  Albert  T.  Benedict,  both  of  New 
York  City,  for  appellant  Cunningham  &  Mo- 
Mahon,  of  Bonham,  for  appellee. 

WILLSON,  O.  J.  (after  stating  the  facts  as 
above).  [1]  Tbe  language  of  the  message, 
which  was  set  out  in  full  in  the  petition, 
charged  appellant  with  notice  of  facts  as  fol- 
lows: 

(1)  That  Gabe  Winter  had  Just  died  in  Cbl- 
cago. 

(2)  That  arrangements  had  not  been,  but 
would  be,  made  far  Interring  his  remains. 

(3)  That  he  was  appellee's  brother, 

(4)  That  In  all  probability  appellee  would 
desire  to  attend  the  funeral  when  it  occur- 
red. Tel.  Co.  V.  Carter,  85  Tex.  580,  22  S.  W. 
961,  34  Am.  St  Rep.  826. 

[2]  Notwithstanding  It  thus  appeared  that 
appellant  had  notice  of  such  facts,  and  not- 
withstanding allegations  showing  that  appel- 
lee could  and  would  have  ascertained  when 
and  where  the  remains  were  to  be  interred, 
and  could  and  woald  have  attended  the  fu- 
neral at  Waco  had  the  telegram  been  deliv- 
ered to  bint  liromptly,  appellant  insists  that 
the  petition  did  not  state  a  cause  of  action 
against  It,  because  It  did  hot  appear  there- 
from that  It  bad  notice  of  the  fact  that  the 
burial  would  be  at  Waco.  'Western  Union 
Tel.  Co.  T.  Kuykendall,  99  Tex.  328,  89  8.  W. 
965,  and  Western  Union  Tel.  Co.  v.  Ayers,  41 
Tex.  Civ.  App.  627,  93  S.  W.  199,  are  cited  as 
supporting  the  contention. 

In  tbe  Kuykendall  Case  it  appeared  from 
the  petition  that  the  plaintiff's  wife's  brother 
died  at  Hollls,  O.  T.,  December  18th,  and  was 
burled  in  tbe  family  burying  ground  at  Tow 


Valley,  Tex.,  December  21st  The  plaihUS, 
with  his  wife,  lived  eight  or  ten  miles  from 
Klngsland,  near  Tow  Valley.  Tbe  message, 
which  was  not  delivered  until  6  o'dock  Pl  m. 
December  19th,  was  aa  follows: 

"Hollia,  O.  T.,  11/18/03.  Mrs.  Myrtle  Kuy- 
kendall, Kin^Bland,  Texas.  Will  Arant  died  this 
a.  m.  Will  be  at  Lampasas  to-morrow  evening 
the  19th  day,     [Signed]  Walker  Arant" 

It  was  not  alleged  that  the  defendant  had 
notice  of  any  other  facts  than  those  disclos- 
ed by  the  language  of  the  message.  Tbe  Su- 
preme Court  held  that  the  petition  did  not 
show  liability  on  the  part  of  the  defendant 
for  damages  to  the  plaintiff's  wife  due  to  the 
fact  that,  because  the  message  was  not 
promptly  delivered,  she  did  not  hare  an  op- 
portunity  to  prepare  for  the  Interment  of  her 
brother's  remains  or  to  attend  the  funeral. 
The  court  said: 

"One  would  naturally  expect  the  deceased  per- 
son would  be  buried  in  the  vicinity  of  his  resi- 
dence, where  he  died.  The  phrase  'will  be  at 
Lampasas  to-morrow  evening  the  19th  day" 
clearly  means  that  the  sender.  Walker  Arant, 
would  be  at  Lampasas  at  the  time  named ;  but 
there  is  nothing  in  the  terms  of  the  message  to 
indicate  that  he  would  carry  the  body  of  the  de- 
ceased with  bim.  Neither  did  the  message  give 
notice  to  the  telegraph  company  that  the  deceas- 
ed would  be  buried  in  the  family  burying  ground, 
near  tbe  borne  of  the  sister,  nor  of  any  facts  or 
circumstances  which  would  make  it  necessary 
for  her  to  make  preparation  to  receive  the  body 
or  to  enable  her  to  attend  the  funeraL" 

The  Ayers  Case  was  not  different  from  the 
Kuykendall  Case  in  any  material  respect,  and 
was  held  by  the  Court  of  Civil  Appeals  to  be 
rule^  by  It 

In  both  of  those  cases, there  was  an  ab- 
sence of  anything  In  the  message  which  could 
be  construed  as  notice  to  the  telegraph  com- 
pany that  the  funeral  might  not  be  at  the 
place  where  tbe  deceased  died.  In  this  case 
appellant  knew  from  the  face  of  the  message 
delivered  to  It  that  arrangements  for  the 
funeral  had  not  been,  but  were  to  be,  made, 
and  we  think  It  might  reasonably  have  con- 
templated that  the  arrangements  when  made 
would  provide  for  tbe  funeral  to  be  else- 
where than  in  Chicago.  Moreover,  we  think 
appellant  might  and  should  have  contemplat- 
ed that  appellee,  on  receipt  of  the  message, 
if  promptly  delivered  to  him,  could  and 
would,  as  he  testified  he  could  and  would, 
have  ascertained  what  the  arrangements, 
when  made,  were,  in  time  to  have  attended 
the  funeral  at  Waco. 

Tbe  case  is  more  like  Smith  v.  Tel.  Go^  104 
Tex.  171,  133  S.  W.  1041,  135  S.  W.  U47, 
than  it  Is  like  those  cited  by  aiq>ellant.  In 
that  case  It  appeared  that  It  was  understood 
between  plaintlff^s  wife  and  one  Thatcher 
that,  if  her  brother,  David  Terry,  who  was 
sick  at  Belton,  should  die,  lt#  (Thatch^) 
would  advise  her  of  tbe  fact  and  arrange 
for  the  burial  l|i  tbe  family  burial  ground  at 
Houston.    Tbe  message  was  as  follows: 

"Belton,  Teaas,  November  25,  1904.  Mrs.  J. 
Mayrant  Smith,  care  Oriental  Oil  Company, 
Dailaa,  Texas. '  Dave  died  this  moraine  three 
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o'cloek.    ^nu  make  all  urnngtmu^ta.    (Si«iwd] 
Wm.  Thatdier." 

The  Cbort  of  C9tU  Apiieals  beld  tbat: 

Tbete  waa  "nothing  in  the  telegram  tbat  can 
be  held  to  give  notice  to  the  telegraph  company 
that  the  ronain*  wonid  be  carried  to  Houston 
for  burial,  and  therefore  it  cannot  be  aaid  that 
the  damages  resulting  to  Mrs.  Smith  in  not  be- 
ing notified  in  time  to  attend  the  funeral  at 
Houston  were  contemplated  by  the  company  at 
the  time  the  contract  to  tranamit  and  deliver  the 
message  waa  entered  Into."  Poatal  Tel.  Cable 
Co.  of  Texas  v.  Smith,  124  S.  W.  733. 

And  on  antbority  of  tbe  KnykendaU  Case 
it  reversed  the  Jadgment  In  Smith's  faror. 
The  Supreme  Conrt,  haTing  granted  a  writ  of 
error,  reached  a  contrary  conclusion,  and  in 
dlstlognlShlng  the  case  from  Tel.  Co.  t.  Knjr'- 
kendall,  supra,  said: 

"In  the  present  case  tbe  place  ci  the  burial 
had  been  fixed,  and  all  due  arrangements  in  re- 
spect thereto  provided  for,  all  of  which  was  well 
understood  and  known  to  the  addressee  of  the 
message.  These  were  not  matters  as  to  which 
she  needed  information  or  as  to  which  the  me»- 
uge  waa  intended  to  give  information.  The  im- 
portant fact  intended  to  be  conveyed  to  her,  and 
whidk  alone,  as  she  avers,  waa  necessary  to 
enable  her  to  attend  the  funeral  of  her  brother, 
was  the  fact  of  his  death.  This  information 
UBS,  by  Oie  negligence  of  the  company,  withheld 
from  her.  Tbe  nature  of  tbe  telegram  was  such 
as  to  visit  it  with  notice  of  the  fact  tbat  she 
might,  and  probably  would,  wish  to  attend  the 
burial  whenever  it  might  be.  Nor  can  ber  right 
to  recover  be  defeated  becauae  notice  of  the  place 
of  tbe  funeral  was  not  given  in  it." 

The  difference  between  the  Smith  Case  and 
this  one  lies  in  the  fact  alone  that  there,  bad 
the  message  been  delivered  to  the  addressee, 
she  would  have  known,  not  when,  bnt  where, 
the  funeral  would  occur ;  while  here,  bad  the 
message  been  delivered  to  appellee,  be  would 
not  have  known  when  nor  where  tbe  remains 
of  Us  brother  would  be  interred.  But  in  each 
of  the  cases  the  Important  fact  Intended  to 
be  CMtveyed  to  the  addressee  by  the  message 
was  the  death  of  the  party  named  therein. 
As  Mrs.  Smith,  had  the  message  been  prompt- 
ly delivered  to  her,  could  have  ascertained 
when  the  funeral  would  occur,  so  appellee, 
had  the  message  to  him  been  promptly  deliv- 
ered, could  and  would,  he  alleged,  have  ascer- 
tained when  and  wbere  his  brother's  remains 
would  he  Interred,  and  have  been  present  at 
the  funeral.  So  far  as  the  language  of  the 
message  in  tbe  Smith  Case  la  cwooerned.  It 
was  not  materially  different  from  that  in  the 
message  to  appellee,  and  it  did  not  advise  the 
defendant  In  that  case  of  any  fact  not  dis- 
closed to  appellant  by  the  message  In  ques- 
tion bere.  We  tldnk  the  petition  stated  a 
cause  of  actUMi,  lUkd  It  was  not  error  to  over- 
rule the  demurrer. 

[3]  Appellant  alleged  and  prov«d  tbat  on 
Friday,  July  3,  1914,  a|H>ellee'8  brother  Fran- 
cis delivered  to  It  at  Waco  a  message  to  ap- 
pellee at  Honey  Grove,  as  follows: 

"Waco,  Texas,  7/3/14.  Geo.  W.  Winter,  care 
Miss  McNew,  Honey  Orove,  Texas.  Join  Annie 
Dallas  morning  Katy.  Oabe  interred  Saturday 
4  o^ckHA.     [Signed]  EVands." 

184S.W.-22 


And  be  further  alleged  and  prored  that  tbe 
Miss  McNew,  to  whose  esm  tbe  meBsage  was 
addttessed,  was  appellee's  slater-ln-law,  and 
that  It  promptly  transmitted  and  delivered 
the  message  to  bm  at  Honey  Grove.  It  ap* 
peared  from  the  testimony  that  appellee  was 
not,  In  fact,  advised  of  tiie  contents  of  this 
message  until  Sunday  morning,  July  5th; 
but  it  further  appeared  that,  had  Miss  Mc- 
New acted  diUgently,  the  contents  thereof 
oould  have  been  communicated  to  him  in  time 
to  have  enabled  him  to  be  present  at  his 
brother's  funeral. 

Appellant  insists  that  the  delivery  of  this 
message  to  Miss  McNew  was,  in  legal  effect, 
a  delivery  thereof  to  appellee,  and  that  he 
was  chargeable  with  knowledge  of  Its  con- 
tents at  the  time  It  was  delivered  to  Miss 
McNew.  On  this  theory  appellant  urges  that 
it  appeared  as  a  matter  of  law  that  appellee's 
failure  to  act  on  the  Information  ccmtalned  In 
this  telegram,  and  not  its  negligence  In  falling 
to  promptly  deliver  tbe  telegram  of  July  2d, 
was  the  proximate  cause  of  bis  failure  to 
attend  his 'brother's  funeral,  and  therefore 
that  the  court  erred  when  he  refused  to  per- 
emptorily Instruct  the  Jnry  to  find  Ini  its 
favor. 

[4]  It  Is  true  tbat  appellant  fully  dl8cbarg>- 
ed  tbe  duty  it  owed  to  appellee  with  reference 
to  the  telegram  of  July  3d  when  It  promptly 
transmitted  and  delivered  same  to  Miss  Mc- 
New. Tel.  Ca  v.  Toung,  77  Tex.  245, 13  S.  W. 
985,  19  Am.  St  Kep.  761.  Had  appellee's 
suit  been  predicated  on  that  telegram,  It 
must  have  failed ;  for  It  would  have  appear- 
ed that  appellant  had  fully  discharged  tbe 
obligation  it  Incurred  when  It  accepted  same 
for  transmission  aitd  delivery.  But  appel- 
lee's suit  was  qot  predicated  on  any  act  or 
omission  on  the  part  of  apx)ellant  with  refer- 
ence to  that  telegram,  but  on  its  negligence 
In  falling  to  promptly  deliver  the  telegram  of 
July  2d.  It  Is,  of  course,  true  tbat,  bad  It 
appeared  that  the  contents  of  the  telegram 
sent  to  Miss  McNew's  care  were  communicat- 
ed to  appellee  in  time  to  have  enabled  him  to 
attend  the  funeral,  he  should  not  have  been 
beard  to  complain  because  of  appellant's  neg- 
ligent delay  In  delivering  the  other  telegram; 
for  it  would  then  have  appeared  that  his  own 
negligence,  and  not  appellant's,  was  the  prox- 
imate cause  of  his  absence  from  the  funeral. 
But  it  conclusively  appeared  that  the  con- 
tents of  the  telegram  to  SIlss  McNew's  care 
were  ■  not  communicated  to  appellee  until 
Snndsy,  after  the  funeral  on  Saturday.  Cer- 
tainly appellee  was  not  negligent  In  fact  In 
falling  to  act  on  Information  which  bad  not 
been  communicated  to  him  at  the  time  h» 
must  have  acted  to  avoid  the  injury  he  suf- 
fered; and  we  do  not  think  It  should  be  held 
that  be  was  negligent  in  law  on  the  theory 
tbat  Miss  McNew's  knowledge  Is  Imputed  to 
him.  We  know  of  no  principle  of  law  which 
operated  to  charge  api>enee  wltb  knowledge 
-of  the  contents  of  tbe  telegram  possessed  by 
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Mlsa  McNew.  If  she  was  his  agent,  ^he  was 
uot  so  because  of  any  act  of  his,  and  was  so 
for  the  sole  purpose  of  receiving  that  tele- 
gram when  It  was  tendered  to  her,  and  deliv- 
ering same  to  him.  Knowledge  on  her  part 
of  the  contents  thereof.  In  any  event,  conld 
be  Imputed  to  blm  only  so  far  as  it  might  af- 
fect rights  asserted  by  him  with  respect  to 
that  telegram. 
The  judgment  la  affirmed. 


OOLIilN  COUNTT  NAT.  BANK  et  ti.  ▼. 

SATTERWHITE.    (No.  7144.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Marcli  13,  1918.) 

1.  Carbibbs  ^=»58— Bill  of  Lading — Tsans- 
fkb— evidencb. 

Where  a  bank  purchased  a  seller's  bill  of 
lading  with  draft  attached,  but  on  refusal  of  the 
buyer  to  accept  the  goods  the  seller  gave  its 
cbeclc  to  the  bank  for  the  amount  of  the  draft, 
held,  on  the  evidence,  that  at  the  time  of  a  levy 
on  the  goods  as  the  property  of  the  seller  the  ti- 
tle was  in  the  seller,  and  not  in  the  bank. 

[Ed.  Note^— For  other  cases,  B6e  Carriers, 
Cent.  Dig.  a  179-190 ;   Dec.  Dig.  «S=»58.] 

2.  Execution  <8=390  —  Form  —  Omibbioh  ot 

WOBD. 

Execution  issued  out  of  the  county  court  of 
Houston  county  directing  the  oflScer  making  the 
levy  to  make  return  "Before  said  court  at  the 
courtliouse  thereof  in  Houston  within  60  days," 
etc.,  was  not  void  for  the  omission  of  the  word 
"County"   after  "Houston." 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {  186;   Dec.  Dig.  •8s>90.] 

3.  EzEoTTnoN  4s»182— Claims  bt  Thibd  Psb- 

£K>N8— AlTACK  UPON   VALIDITT. 

A  claimant  in  execution  cannot  without 
pleading  or  proof  attack  the  validity  of  the  ex- 
ecution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  i  647;   Dec  Dig.  «=»182.] 

Appeal  from  District  Court,  Houston  Coun- 
ty;  John  S.  Prince,  Judge. 

Suit  by  B.  D.  Satterwhlte  against  the  Col- 
lin County  National  Bank  and  others.  Frona 
a  judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Nunn  St  Nunn,  of  Crockett,  for  appellants. 
Aldrich  &  Crook  and  Adams  &  Young,  all  ot 
Crodcett,  for  appellee. 

LANB^  J.  At  and  prior  to  tbe  time  of  the 
institution  of  this  salt  appellee,  B.  L.  Sat- 
terwhlte, had  and  owned  a  valid  and  subsist- 
ing judgment  rendered  by  the  coonty  court 
of  Houston  coimty  against  Brown  Oraln 
Company,  a  firm  composed  of  E.  P.  and  C.  V. 
Brown,  of  Colim  county,  Tex. ;  that  on  tiie 
21st  day  of  October,  1913,  ezecntlon  was  is- 
sued upon  said  judgment,  and  on  the  same 
day  was  levied  on  one  car  of  oats  in  Hons- 
toa  oonnty  as  tbe  proiierty  of  Brown  G-raln 
Company.  Thereafter  tke  appellant  Collin 
County  National  Bank  of  McKInney,  Tex., 
filed  Its  daimant's  oath  and  bond,  olhlmlng 
said  oats  as  its  property, .  and'  by  virtue  -  9f 


sadi  bond  tbe  offic«r  wlio  levied  said  ezaca- 
tlon  delivered  said  oats  to  said  bank. 

Issues  were  joined  between  tbe  appellee, 
Sattei-white,  as  plaintiff,  claiming  under  said 
levy  of  execution,  and  said  bank,  as  defend- 
ant, claiming  by  virtue  of  an  alleged  pur- 
chase from  said  Brown  Grain  Company  prior 
to  said  levy  of  execution.  Kie  Issues  thus 
joined  were  submitted  to  the  trial  court  with- 
out a  jury,  who,  after  having  heard  the  evi- 
dence, rendered  judgment  In  favor  of  appel- 
lee, B.  L.  Satterwhlte,  against  the  Collin 
County  National  Bank,  as  principal,  and  H. 
F.  Moore  and  Ardi  Baker,  as  sureties,  on  said 
claimant's  bond,  for  the  smn  of  $3S9.56,  to- 
gether with  6  per  cent,  per  annum  Interest 
thereon  from  date  of  jndgmoit  Said  judg- 
ment provided  that  the  same  might  be  satis- 
fled  by  a  return  of  the  said  car  of  oats  to  tbe 
officer  within  ten  days  from  date  of  judg- 
mfflit  From  this  Judgment  Collin  County  Na- 
tional Bank,  H.  F.  l^oore,  and  Arch  Baker 
have  appealed. 

[1]  App^ants*  first  assignmoit  of  error  is 
as  follows: 

"The  court  erred  in  its  finding  of  fact,  which 
is  as  follows:  'I  find  that  at  the  time  of  the 
levy  the  car  of  grain  was  the  property  of  the 
Brown  Grain  Company,  defendants  in  the  judg- 
ment hereinbefore  referred  to,  and  not  the  vrop- 
erty  of  the  Collin  County  National  Bank,'  be- 
cause the  undisputed  evidence  shows  that  the  ti- 
tle to  said  car  <^  grain  [which  was  oats]  had 
passed  out  of  the  Brown  Grain  Company  and 
was  vested  in  the  Collin  County  National  Bank 
at  tbe  time  of  sudi  levy,  and  there  was  no  evi- 
dence upon  which  to  base  such  finding." 

The  undisputed  evidence  shows  that  the 
Brown  Grain  Company  shipped  the  car  of 
oats  in  question  to  Crockett,  Tex.,  consigned 
to  Rdmlston  Bros. ;  that  they  drew  a  draft 
on  Kdmiston  Bros,  for  the  purchase  price 
of  said  car  of  oats,  and  attached  the  same 
to  the  bill  of  lading  and  sold  said  draft  with 
bin  of  lading  attached  to  the  appellant  bank ; 
that,  when  said  car  of  oats  reached  Crockett, 
Rdmlston  Bros,  refused  to  receive  the  oats 
and  pay  the  draft ;  that  upon  notice  of  such 
refusal  the  Brown  Grain  Company  gave  said 
bank  its  check  for  the  amount  of  the  original 
draft,  and  the  same,  with  the  bill  of  lading 
attached,  were  retransferred  to  and  delivered 
to  said  Brown  Grain  Company;  that  there- 
after Brown  Oraln  Company  directed  the 
railway  company  to  forward  the  car  of  oats 
to  Sequoyah,  Tex.,  consigned  to  Thompson 
Bros.  Lumber  Company.  The  following  testi- 
mony ebows  substantially  the  diluted  fftcts 
upon  which  the  court  rendered  jndgm»it: 

Appellants'  witness  J.  W.  Ashley,  cashier 
for  appellant  bank,  testified  on  cross-exam- 
ination as  follows: 

"It  is  a  fact  that,  when  the  ear  of  oats  ar- 
rived at  Crockett,  Tex»  Edmiston  Bros,  refus- 
ed to  accept  the  car..  This  car  was  diverted  to 
Sequoyah,  Tex.,  to  Thompson  Bros.  Lumber 
Company,  and  a  draft  with  bill  of  lading  attach- 
ed was  made  on  Thompson  Bros.  Lumber  Com- 
pany hy  tbe  Brown  Gk«in  Cwdoany,  and  was 
pui:(;^ased  by  tbe  CoUin  County  NatioiULl  Bank 
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aod  sent  <mt  by  said'biotk  aa  a  Uah  item;  tbe 
proceeds  of  the  draft  having  been  passed  to  the 
credit  of  the  Brown  Grain  Company.  Wlioa 
the  draft  and  bill  of  lading  was  returned  to  tlie 
Collin  CooBty  National  Bank  that  was  made 
against  Bdmiston  Bros,  by  the  Brovn  Grain 
Company  for  the  car  of  oats,  the  Brown  Grain 
Company  gave  to  the  Collin  Coiinty  National 
Bank  tbtii  cheek  for  the  draft  and  bill  of  lading. 
It  is  a  fact  that  Tfaompeim  Bros.  Lumber  Com- 
pany sent  a  draft  onder  date  of  November  13, 
1913,  pajable  to  the  order  of  the  Brown  Grain 
Company,  and  that  said  draft  was  turned  over  to 
Collin  County  National  Bank  as  part  payment 
on  the  original  draft  that  said  bank  purchased 
from  the  Brown  Grain  Company,  but  not  as  the 
property  of  the  Brown  Grain  Company,  as 
said  baink  had  already  paid  the  Brown  Grain 
Company  for  the  draft,  and  said  Brown  Grain 
Company  had  no  interest  in  same,  but  indorsed 
and  turned  it  over  to  the  Collin  County  Na- 
dooal  Bank  as  its  property." 

El  p.  Brown,  witness  for  appellants,  testi- 
fied on  cross-examination  as  follows: 

"Yes;  the  200  sacks  of  oats  involved  in  this 
•hipment  were  shipped  by  Brown  Grain  Com- 
pany to  Eldmiston  Bros.,  Orockett ;  that  Brown 
Gram  Company  drew  draft  attaching  biU  of 
lading  to  draft,  indorsed  it  over  to  ue  bank, 
took  credit  for  the  amount  of  the  draft,  and 
used  the  money.  Afterwards  Eldmistoa  Bros, 
refused  to  accept  it,  and  at  the  bank's  offer  the 
Bro«-n  Grain  Company  repurchased  the  oats 
by  giving  their  check  to  the  bank  for  the 
amount,  as  the  bank  claimed  the  Brown  Grain 
Company  could  handle  the  car  of  oats  better 
than  they  could." 

"Yea ;  it  is  a  fact  that  Brown  Grain  Com- 
pany made  oot  a  bill  to  Thompson  Bros.  Lum- 
ber Company  as  inquired  abont ;  that  he  thinka 
the  Exhibit  A  is  a  sufficient  copy  of  the  bilL" 

"Yes ;  tbe  draft  was  received  by  Brown  Grain 
C<nnpany,  was  indorsed  by  witness,  but  it  is  not 
a  fact  that  Brown  Grain  Oompany  received  pay- 
ment direct  from  Thompson  Bros.  Lumber  Com- 
pany, becanse,  when  Brown  Grain  Company  re- 
ceived this  draft,  this  bdng  the  property  of  the 
Collin  Comity  National  Bank,  the  witness  took 
the  draft  down  to  the  bonk,  indorsed  it,  and 
handed  it  to  the  bank,  and  the  bank  received  the 
payment  of  the  money  on  tbe  draft  as  it  bdong- 
ed  to  the  bank." 

'^o;  the  Collin  County  National  Bank  did 
oot  dd>it  the  Bnnvn  Gram  Company  with  the 
amoont  of  draft  after  Edmiston  Bros,  refused 
the  oats,  bat  they  called  up  the  Brown  Grain 
Company  and  suggested  that  tke  Brown  Grain 
Company  conld  liandle  the  oats  better  than  they 
'-oolrj,  and  asked  the  Brown  Grain  Company  it 
they  could  not  take  up  the  oats.  At  their  re- 
quest we  save  them  a  check  for  the  amount,  took 
it  op,  and  handled  It  oorselvcs." 

G.  H.  Henderson,  tbe  agent  for  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany at  Crockett,  Tex.,  a  witness  for  ap- 
pellee, testified  as  follows: 

"That  the  car  was  shipped  from  Crockett  to 
Thompson  Bros.  Lumber  Company  at  Sequoyah, 
Tex.,  witfaoot  bill  ot  lading  and  without  draft 
attached,  there  being  no  agent  there ;  that  there 
was  no  draft  drawn  for  that  car  of  oats  on 
Tbompaon  Broe.  Laml>er  Oompany ;  the  way  it 
vas  snipped  to  Thompson  Bros.  Lumber  Com- 
pany was  that  Thompson  Bros.  Lumber  Com- 
pany could  take  the  car  and  unload  it  without 
makiDg  any  payment  at  all ;  that  it  is  the  rule 
where  a  ear  {■  refused,  and  there  is  no  chftnce  of 
seUing  it  to  some  one  else  at  that  point,  then  it 
i<<  diverted  by  the  railroad  company  per  the  in- 
Ftnicti<ms  ot  the  consignor." 


"The  consignor  instructed  our  auditor's  office 
to  forward  tiie  ear  to  Thompson  Bro&  open; 
that  he  had  no  instructions  from  the  consignor, 
but  his  instructions  were  from  W.  G.  Warner, 
auditor  at  Houston;  that  such  instructions  are 
contained  in  telegrams  which  were  presented  in 
evidence." 

B.  L.  Satterwblte,  appellee,  testified  as 
follows: 

"TOiat  after  this  car  of  oats  was  delivered  he 
had  a  conversation  with  Brown  Grain  Company 
over  the  telephone;  that  they  ealled  him  up  the 
next  day  after  the  delivery  of  the  car  and  said 
that  they  had  had  quite  a  good  deal  of  hard 
luck,  and  wanted  to  get  the  judgments  a!::iiu.st 
them  taken  up,  but  could  not  pay  them  off  100 
cents  on  the  dollar;  that  they  could  pay  33^ 
cents  on  the  dollar ;  that  he  replied  that  he 
could  not  do  that,  his  attorneys  telling  him  ^ttx 
he  was  in  pretty  good  shape  to  collect  100 
cents,  and  that  he  wanted  100  cents  on  the  dol- 
lar; they  just  said  they  would  like  to  get  that 
settled  of!;  they  didn't  mention  the  owneirship 
over  the  telephone  or  in  the  letter  either ;  they 
didn't  say  anything  about  this  car  of  onts  being 
the  property  of  the  Collin  County  National 
Bank,  and  did  not  say  anything  only  that  they 
would  like  to  get  it  settled  off ;  didn't  mention 
it  in  letter  or  over  telephone  either." 

We  think  there  was  sufficient  evidence  to 
aopport  tbe  judgment  of  the  trial  court.  We 
therefore  overrule  appellants'  assignment 

£2]  By  app^ants'  second  assignment  they 
Insist  tbat  tbe  execution  Issued  out  of  tbe 
county  court  of  Houston  county  by  virtne  of 
which  tbe  car  of  oats  was  levied  on  by  tbe 
officer,  was  Told,  because  it  directed  or  conv 
manded  tbe  officer  making  the  levy  to  make 
return  "before  said  court  at  the  courthouse 
thereof  in  Houston  within  60  days,"  etc.  Ap- 
pellants' contention  Is  hypercritical  and  with- 
out merit.  We  tliink  It  clear  tliat  tbe  omis- 
sion of  tbe  word  "county"  after  the  word 
"Houston"  was  but  a  cQerical  omission,  and 
does  not  render  tbe  execution  void. 

[3]  Tbe  issue  joined  between  the  parties  in 
this  cause  was:  Was  the  car  of  oats  at  the 
time  of  tbe  levy  of  execution  the  property  of 
Brown  Grain  Company,  or  was  it  the  prop- 
erty of  appellant?  This  was  the  only  issue 
made  either  by  pleading  or  evidence,  and  this 
issue  was  decided  against  appellants  on  suffi- 
cient evidence.  Appellants  cannot  withoot 
pleading  at  proof  attack  the  validity  of  tbe 
execution,  if  Indeed  they  might  do  so  at  all 
in  such  cases  as  the  one  before  as.  It  is 
said  In  the  case  of  Webb  v.  Mallard,  27  Tex. 
at  page  84: 

"It  would  present,  it  appears  to  me,  quite  an 
anomaly  if  a  party  not  in  possession,  and  seem- 
ingly having  no  interest  in  the  property,  should 
be  permitted  by  the  interposition  of  a  claim  for 
the  trial  of  the  right  to  it  to  recover  a  pdgment 
merely  by  proof  of  defects  or  irregularities  in  the 
ezecuti<m. 

Appellants'  second  assignment  is  overruled. 

We  fiild  no  error  in  the  judgment  of  the 
trial  court,  and  therefore  the  same  is  in  all 
things  affirmed. 

Affirmed, 
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GRIFFITH  V.  SHOIT^EE.    (No.  6B85.) 

(Conit  of  Civil  Appeals  of  Texas.    Austin. 

Feb.  2,  101&) 

Bbokebs  9=956(1)— Bioht  to  Compensation 
— SUFnCIINOY  OF  Sebviceb  —  Nkootiaxions 
Through  Oihbb  Aoent. 

Where  a  broker  employed  to  sell  realty, 
knowing  that  he  had  not  the  exclusive  agency, 
had  a  prospective  buyer  look  at  the  property, 
but  on  his  refusal  to  purchase  took  no  further 
action,  on  sole  to  the  same  purchaser  through 
the  active  efforts  of  another  broker,  the  first 
broker  is  not  entitled  to  commission  where  he 
refrained  from  further  efforts  to  make  the  sale 
on  account  of  representations  by  the  second 
broker  and  not  on  account  of  any  interference 
or  fault  of  the  owner. 

[£d.  Note. — For  other  cases,  see  Broken, 
Cent  Dig.  §S  82-84;   Dec.  Dig.  «=>55(1).] 

Appeal  from  Travis  County  Court;  Wm. 
Yon  Rosenberg,  Jr.,  Judge. 

Action  by  B.  D.  Shofner  against  F.  It. 
GrU&tH.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Berersed  and  remanded. 

Edwin  H.  Yelaer,  of  Austin,  for  appellant 
E.  C.  Gainea,  of  Austin,  for  alppellee. 

K£T,  a  J.  E.  D.  Shofner  brought  this 
suit  against  F.  L.  Griffith  to  recover  a  sum 
of  money  alleged  to  be  due  him  as  a  com- 
mission for  procuring  a  purchaser  to  whom 
the  defendant  Griffith  sold  certain  real  es- 
tate In  the  city  of  Austin.  The  defendant 
answered  denying  liability,  but  It  Is  not 
necessary  to  make  any  further  statement  as 
to  the  pleadings,  further  than  to  say  that 
the  defendant  alleged  that  the  plaintiff  did 
not  have  the  sole  agency,  and  that  the  sale 
of  the  property  was  In  fact  negotiated  by 
Hal  Halley,  another  agent  with  whom  the 
defendant  had  listed  It;  that  Halley,  and 
not  the  plaintiff  Shofner,  was  entitled  to  thfe 
commission;  and  that  the  defendant  had 
settled  the  same  with  Halley.  At  the  trial 
the  court  submitted  to  the  Jury  and  requir- 
ed them  to  find  whether  Shofner  or  Halley 
was  the  procuring  cause  of  the  sale  of  the 
property,  and  in  response  thereto  the  Jury 
made  a  specific  finding  that  Shofner  was  the 
procuring  cause  of  the  sale.  Thereupon  the 
court  rendered  Judgment  for  Shofner  against 
the  defendant  Griffith  for  $205.25,  and  the 
latter  has  appealed. 

We  sustain  the  first  and  second  assign- 
ments, and  hold  that  the  court  erred :  First, 
in  not  giving  appellant's  requested  Instruc- 
tion directing  a  verdict  for  him;  and,  sec- 
ond, in  not  setting  aside  the  verdict  and 
Judgment  and  awarding  a  new  trial.  The 
proof  shows  that  Griffith,  the  owner  of  the 
property,  had  listed  it  for  sale  or  exchange 
with  both  Halley  and  Shofner,  and  perhaps 
with  other  agents,  and  that  Halley  and  Shof- 
ner were  aware  of  that  fact  and  understood 
that  neither  of  them  had  an  exclusive  agency. 
While  there  Is  some  conflict  in  the  testi- 
mony as  to  what  was  done  by  Shofner  In 
reference  to  the  sale  of  the  property,  the 


most  favorable  view  that  can  be  taken  of  It 

in  his  behalf  Is  that,  a  short  while  after  the 
property  was  listed  with  him,  he  offered  it 
for  sale  or  trade  to  one  Wright,  who  became 
Interested  In  It;  that  on  the  next  day  he 
notified  Griffith,  the  owner,  that  he  had 
interested  Wright  in  the  property,  and  that 
the  latter  would  come  and  look  at  it  in  a 
short  time;  that  on  account  of  Shofner's 
efforts  Wright  kept  his  promise  to  Shofner, 
went  and  looked  at  the  property,  but  de- 
clined to  purchase  or  trade  for  It  Shofner 
testified,  himself,  that  he  never  mentioned 
the  matter  to  Wright  but  the  one  time,  and 
that  he  never  mentioned  it  any  more  to 
Griffith,  the  owner  of  the  property,  until  after 
he  had  made  the  trade  and  deeded  It  to 
Wright,  when  he  demanded  his  commission 
for  making  the  sale  and  notified  Griffith 
that  be  would  hold  him  responsible  for  the 
same.  The  undisputed  testimony  of  Griffith, 
the  owner  of  the  property,  Wright  the  pur- 
chaser, and  Halley,  the  otter  agent  shows 
that  Halley,  who  was  agent  to  sell  the  prop- 
erty In  question  tor  Grii&th  and  also  agent 
to  sell  certain  real  estate  belonging  to  Wright 
took  the  matter  up  with  Griffith  and  Wrii,'ht 
in  a  day  or  two  aAer  Shofner  bad  reported 
to  Griffith  that  he  had  interested  Wright  as 
a  prospective  purchaser;  that  Halley  ex- 
erted himself  actively  for  some  time,  but  fail- 
ed to  bring  about  any  agre^nent  between 
Griffith  and  Wright  Several  months  there- 
after, Halley  took  the  matter  up  again,  and, 
(after  considerable  effort  on  his  part  he  suc- 
ceeded in  getting  Griffith  and  Wright  to 
agree  to  a  trade,  by  which  Griffith  sold  to 
Wright  the  property  involved  in  this  contro- 
versy, and  Griffith  bought  from  Wright  the 
property  which  he  had  authorized  Halley  to 
sell,  Griffith  taking  It  as  part  of  the  coo- 
slderati<m  for  tb«  property  sold  by  Griffith, 
the  balance  of  the  consldeifation  being  pur- 
chase-money notes.  As  said  before,  Shof- 
ner did  nothing  toward  effecting  a  sale  of 
Griffith's  property  to  Wright  after  he  notified 
Griffith  that  he  had  found  Wright  as  a  pro- 
spective purchaser  and  ttiat  the  latter  would 
come  and  look  at  the  property.  The  only 
reason  given  for  not  itertidpatlng  any  fur- 
ther in  the  matter  is  Shofner's  testimony  to 
the  effect  that  Uailey  called  him  on  the  tele- 
phone, and  asked  him  why  he  was  "butting 
la"  to  bis  affairs;  that  he  (Shofner)  told 
Halley  that  Wright  was  his  customer  for  the 
sale  of  the  property,  and  that  he  was  the 
first  one  to  Interest  him  in  the  matter ;  and 
that  thereafter,  in  a  personal  Interview  with 
Halley,  the  latter  told  him  that  he  had  made 
considerable  effort  to  sell  Wright's  property, 
and  that  Wright  would  not  make  any  trade 
with  Griffith  for  the  property  here  involved. 
If  the  transaction  was  to  be  handled  by  him 
(Shofner).  Whereupon  ha  (Shofner)  told 
Hailey  that  if  Wright  did  not  want  him  to 
handle  his  property,  it  was  all  right  but 
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that.  If  Wright  boii£^  the  prcverty  in  qvee- , 
tion  from  Griffith,  he  (Sbofner)  woald  claim 
his  oommlaBlon  from  Orifflth. 

nils  caae  la  toalogons  to,  and  involTeB 
the  aame  principles  and  rales  of  law  that 
were  announced  and  applied  la,  Edwards  r. 
Pike.  49  Tax.  Or.  App.  SO,  107  S.  W.  688, 
decided  by  tbe  Court  of  CivU  Appeals  for 
the  Slztti  District,  and  we  quote  as  follows 
tram  that  case: 

"The  general  role  la  that  a  real  estate  agent 
having  a  contract  aathorizing  him  to  effect  a 
■ale  is  entitled  to  the  commissiona  agreed  upon, 
where  he  procures  a  buyer  who  conBummatea 
the  purchase  of  the  property  on  terms  satisfac- 
tory to  the  owner.  Ordinarily,  the  applicatioa 
of  this  rule  to  the  facts  of  a  given  case  is  not 
difficult ;  for,  when  It  ia  shown  that  the  agent 
vaa  instrumental  in  bringing  the  buyer  and 
seller  together,  the  fact  tlAit  the  agent  was  the 
procuring  cause  of  the  sale  afterwards  consum- 
mated ia  sufficiently  established.  Bat  when  each 
of  two  or  more  brokers  within  the  knowledge  of 
the  other  has  a  contract  authorizing  him  to  ef- 
fect a  sale  of  the  same  property,  tne  fact  that 
one  was  instrumental  in  bringing  the  parties  to- 
gether fairly  cannot  b«  made  the  test  of  the  lia- 
bility of  the  owner  of  the  property  for  commis- 
sions claim^  llie  owner  has  a  right  to  author- 
ize more  than  one  broker,  each  Independently  of 
the  other,  to  effect  a  sale  of  his  property ;  and, 
so  lapx  as  he  remains  neutral,  he  ought  to  be 
permitted,  without  incurring  liability  for  com- 
missions to  more  than  one  of  them,  to  consum- 
mate the  sale  of  the  property  through  the  one 
Kho  first  prodoces  a  person  ready  to  buy  it, 
whether  the  agent  producing  the  purchaaer  is  the 
one  who  first  brought  him  and  the  buyer  to- 
gether or  not 

"Tbe  practical  test  which  ought  to  control  in 
fixing  tne  liability  of  the  property  owner  on  the 
facts  of  a  case  like  this  is:  Within  the  knowl- 
edge of  the  owner  at  the  time,  was  the  sale  con- 
summated on  terms  agreed  upon  between  the 
buyer  and  the  broker  who  brought  the  parties 
together;  or  was  it  oMuummated  on  other  terms 
as  the  result  of  negotiations  between  another 
broker  and  the  buyer,  and  after  the  latter  had 
abandoned  the  contract  made  by  him  with  the 
other  broker?  In  the  absence  of  special  rfrcum- 
stances  which  would  make  it  proper  to  so  charge 
him.  the  owner  ought  not  to  be  held  liable  for 
commissions  to  more  than  one  broker,  and,  after 
actually  selling  his  property  to  a  purchaser  pro- 
duced by  one  broker  on  terms  negotiated 
by  such  brcAer  and  not  by  another,  he  ought 
not  before  paying  him  the  commissions  be 
required,  as  suggested  by  the  charges  refused, 
at  his  peril  to  determine  whether  some  other 
broker  was  not,  in  fact,  the  procuring  cause  ed 
the  sale.  In  sudi  a  case,  the  risk  of  finally  ef- 
fecting by  his  agency,  on  terms  agreed  upon  be- 
tween him  and  the  buyer,  a  sale  of  the  property, 
ought  to  be  borne  by  the  broker.  His  services 
towards  effecting  one  are  performed  with  a 
knowledge  on  his  part  that  another  broker  has 
authority  similar  to  that  conferred  upon  him ; 
and  if,  before  a  sale  is  completed,  the  buyer 
quits  him  and  on  other  terms  consummates  it 
tbtoogli  another  agoat,  it  is  a  contingency  he 
should  be  held  to  have  contNnplated  at  the  time 
he  undertook  the  serriee,  and  about  the  happen- 
ing of  which  he  has  no  right  to  complain,  vree- 
land  ▼.  Vetterlein,  33  N.  J.  Law,  247 ;  Scott  t. 
Uoyd.  19  Colo.  401,  35  Pac.  733;  Farrar  T. 
Brodt,  35  lU.  App.  617;  McGuire  v.  CarUon, 
61  111.  App.  295.  The  broker  who  undertakes  a 
sale  of  property  with  foil  knowledge  that  anoth- 
er broker  has  als»  undertaken  to  sell  It  ought 
not  to  expect  more  of  the  owner  than  that  he 
will  not  interfere  in  favor  of  the  one  or  the  oth- 
er. It  Is  then  an  even  Contest'  between  them, 
'«liere  tbe  chances  of  suocess  in  contemplation 


of  the  competition  to  l>e  expected  should  be  pre- 
sumed to  have  been  duly  weighed  by  each;  and 
If,  as  a  result  of  such  competition,  without  In- 
terference or  fault  on  the  part  of  the  owner,  the 
sale  is  actually  consummated  by  his  competitor, 
the  broker  who  brought  the  prospective  pur- 
chaser and  the  owner  together,  but  miled  to  con- 
summate a  sale  upon  the  terms  agreed  upon  be- 
tween him  and  the  buyer,  ought  not  to  be  per- 
mitted to  charge  against  the  owner  the  loss  sus- 
tained by  him,  not  by  the  owner's  fault,  but  as 
a  result  of  acts  of  his  competitor  and  conduct 
of  the  purchaser  which  he  reasonably  should 
have  contemplated  might  ensue  when  he  under- 
took aad  performed  the  service.  Such  a  case  is 
not  at  all  like  the  one  where  the  broker,  hav- 
ing the  exclusive  right  to  sell,  or  ignorant  of  the 
fact  that  another  broker  has  a  right  equal  to  his 
own,  brings  the  purchaser  and  the  owner  to- 
gether, when  the  sale  is  consummated  by  the 
owner  himself  or  by  the  direct  agency  of  anoth- 
er broker.  There  the  broker  bringing  the  par- 
ties together  should  be  held  to  be  entitled  to  his 
commissions  if  the  sale  is  oonsommated  by  the 
owner  himself,  because  he  is  entitled  to  aame  by 
the  terms  of  his  contract;  and  if  the  sale  is 
consummated  by  another  broker,  because  his 
services  were  performed  on  the  faith  of  Ids 
contract  and  without  reference  to  risks  of  fail- 
ure which  a  knowledge  that  he  had  a  competitor 
would  have  caused  mm  to  weigh  and,  perhaps, 
provide  against." 

That  case  was  much  stronger  than  the  in- 
stant case  In  favor  of  the  agent  who  first 
took  the  matter  up  with  the  party  who  there- 
after purchased,  because  it  was  shown  that 
he  made  a  verbal  contract  with  the  prospec- 
tive purchaser  which  was  more  favorable  to 
the  owner  of  the  land  than  the  contract 
Which  was  subsequently  made  by  another 
agent,  who  he  knew  was  authorized  to  sell  It. 
But,  notwithstanding  that  fact,  the  court 
held  that,  inasmuch  as  the  purchaser  was  not 
bound  by  his  verbal  contract  with  the  first 
agent,  he  had  the  right  to  abandon  It  and  ac- 
cept the  offer  thereafter  made  by  the  other 
agent,  and  that  having  done  so,  and  bought 
the  land  upon  the  terms  submitted  by  the 
latter,  that  agent,  and  not  the  one  who  had 
formerly  negotiated  a  different  though  more 
favorable  contract  to  the  owner,  was  the 
procuring  cause  of  the  sale  of  the  property. 
In  the  case  at  bar,  it  was  not  shown  that 
Wright,  the  purchaser,  entered  Into  any 
agreement  with  Shofner  for  the  purchase  of 
the  property,  and  the  agreement  which  was 
finally  made  and  consummated  was  procured 
by  Hailey. 

We  fall  to  perceive  wherein  what  was  said 
by  Hailey  to  Shofner  In  reference  to  Wright's 
not  being  willing  to  purchase  the  property 
If  Shofner  negotiated  the  deal  can  have  any 
bearing  in  determining  Griffith's  liability  as 
owner  of  the  property  to  pay  a  commission. 
Under  the  law,  the  agent  who  was  the  procure 
Ing  cause  of  the  sale  was  entitled  to  the 
commission.  The  undisputed  facts  show  that 
Hailey  was  tliat  agent,  and  although,  la  order 
to  place  himself  in  that  position,  and  ttiereby 
earn  the  commission  from  Orlfflth,  he  inay 
havfe  said  or  done  something  which  induced 
Shofner  to  moke  no  furtjier  efforts,  to  consum- 
mate  the  sale,  still  that  fact  can  properly 
luive  no  force  In  this  case.    Hailey  Is  not  a 
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party  to  this  stilt,  and  Shotner  Is  not  seek- 
ing any  redress  from  blm,  but  seeks  to  bold 
Griffith,  the  owner  of  the  property,  for  the 
commission  which  Shofner  claims  that  he 
might  have  earned,  if  he  bad  not  been  pre- 
vented from  doing  so  by  certain  wrongful 
acts  of  Hailey.  It  Is  not  claimed  that  Griffith 
was  in  any  wise  responsible  for  the  alleged 
misconduct  of  Hailey,  and  If  Shofner  has 
any  legal  ground  of  complaint  against  blm  it 
cannot  be  litigated  in  this  case,  unless  Uailey 
is  made  a  party  and  afforded  an  opportunity 
to  defend  himself. 

Hence  we  hold  that  as  the  undisputed  evi- 
dence shows  that  Hailey,  and  not  Shofner, 
was  the  procuring  cause  of  the  sale,  there- 
fore appellant  Is  not  liable  to  Shofner  for 
commission  for.  effecting  the  sale.  Upon  an- 
other trial,  unless  testimony  Is  produced 
which  materially  strengthens  the  plaintiff's 
case,  the  trial  court  should  direct  a  verdict 
for  the  defendant 

For  the  error  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


JOMBS  HABDWAJELE  &  FXJBNITURB  CO.  V. 

6UI4TER.    (Na  934.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  1,  1916.) 

1.  GiLBNISHMEST    <Si=9l78— Ahswbb— -EtowccT. 

A  garnishee,  having  appeared  by  answer  to 
the  writ  served  on  him,  placed  himself  ui  court, 
and  no  commission  was  required  to  be  issued  to 
take  his  answer  after  his  answers  had  been 
stricken  out. 

[Ed.  Note. — £\>r  other  cases,  see  Gamiahmeat, 
Cent  EHg.  §§  329-334;    Dec.  Dig.  «=»17S.] 

2.  Gabmshhent  @=>17S— Detault  Judouxnt 
—Setting  Asidej— Statute. 

Under  Rev.  St  1911,  arts.  281,  292,  author- 
ising  the  rendition  of  judgment  against  the  gar- 
nishee for  the  full  amount  of  the  judgment 
against  the  defendant  in  the  proceeding  in 
which  the  writ  Issued  if  the  garnishee  fails  to 
make  full  answer  to  the  interrogatories,  a  gar- 
nishee company  which  undertook  to  answer  the 
interrogatories  in  a  writ  and  which  without 
willful  intent  and  through  oversight  failed  to 
answer  a  question  interlined  in  ink  near  the 
bottom  of  the  page,  which  was  faint,  as  to 
whether  a  defendant  owned  shares  in  the  gar- 
nishee corporation,  and  wliich  on  its  motion  to 
set  aside  a  default  judgment  showed  that  the  de- 
fendant owned  no  shares,  was  entitled  to  have 
the  judgment  set  aside,  and  to  be  allowed  to 
file  its  answer. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  tHg.  Si  329-334;    Dec.  Dig.  <S=»178.] 

3.  Gaenishment  ^=93— Wkit — Statute. 

Under  Rev.  St  1911,  arts.  275,  276,  284, 
and  287,  requiring  that  it  appear  from  the  affi- 
davit that  the  garnishee  is  a  corporation  and 
that  the  debtor  has  shares  therein,  and,  if  oth- 
erwise, the  writ  cannot  require  the  garnishee  to 
answer  as  to  the  number  of  shares  the  debtor 
owns  in  the  company,  a  writ  purporting  to  recite 
the  affidavit  not  alleging  that  the  judgment 
debtor  owned  shares  in  the  garnishee  corpora- 
tion was  faulty  and  calculated  to  mislead  the 
garnishee. 

[Ed.  'Sote.—Tor  oQier  cases,  see  Gamishrnent, 
Cent  Dig.  ff  160,  174-180;    Dec.  Dig.  «=393.] 


Appeal  from  Roberts  County  Court;  J. 
Kinney,  Judge. 

Action  by  H.  L.  Ounter  agabist  W.  H. 
Brown  and  another,  wKtb  gamlshment 
against  Jones  Hardware  &  Furniture  Com- 
pany. Judgment  against  the  gamlsbee  by 
default,  motion  iA>  set  aside  Judgment  over- 
ruled, and  the  garnishee  appeals.  Reversed 
and  remanded,  wlEb  tnstructicMis  to  set  aside 
the  judgment  and  permit  tlie  garnishee  to 
answer. 

Hoover  &  Dial,  of  Canadian,  for  appellant 
J.  A.  Holmes,  of  Miami,  for  appellee. 

HUET,  C.  J.  H.  L.  Gunter  obtained  judg- 
ment in  the  county  court  of  Roberts  county, 
Tex.,  for  the  sum  of  ?816.09,  against  W.  U. 
Brown  and  M.  Frankness  Reed.  In  tbat  suit 
Guuter  filed  his  affidavit  that  be  bad  reason 
to  believe  that  the  Jones  Hardware  &  Furni- 
ture Company,  a  corporation,  whose  residence 
was  alleged  to  be  In  the  town  of  Canadian, 
Hemphill  county,  Tex.,  was  indebted  to  W.  H. 
Brown  or  bad  in  its  bands  effects  belonging 
to  blm,  and  that  ■  Brown  is  the  owner  of  ; 
shares  in  the  above-named  corporation  and  i 
had  an  Interest  therein.  This  affidavit  is 
dated  AprU  7, 1915.  On  the  8th  day  of  April,  i 
a  writ  of  garnishment  was  Issued  by  the 
clerk  of  the  county  court  of  Roberts  county, 
directed  to  the  proper  officers  of  Hemphill 
county,  reciting  therein  that  Gunter  had 
made  affidavit  to  the  effect  tbat  be  had  re- 
covered judgment  against  Brown  and  Reed 
ft>r  9816.09  and  $9.66  costs,  "that  said  Judg- 
ment stUl  remains  due  and  unsatl»fled,  and 
tbat  defendant  has  not  within  the  knowledge 
of  affiant  property  in  bis  possession  within 
this  state  subject  to  execution  sufficient  to 
satisfy  said  judgment,  and  that  affiant  has 
just  reason  to  believe  tbat  the  Jones  Hard- 
ware ft  Furniture  Company,  a  corporation 
duly  Incorporated,  is  Indebted  to  the  said 
W.  H.  Brown,  or  has  effects  of  the  said  W. 
H.  Brown  in  its  hands,  and  has  applied  for  a 
writ  of  garnishment  against  the  said  Jones 
Hardware  &  Furniture  Company,  a  corpora- 
tion duly  incorporated,"  directing  that  ap- 
pellant be  summoned  to  answer  at  the  next 
term  of  the  county  court  of  Roberta  county, 
at  Miami,  which  convened  July  5,  1915,  what 
If  anything,  it  was  Indebted  to  Brown,  and 
what  when  the  writ  was  served,  what  ef- 
fects, If  any,  of  Brown  it  had  in  its  posses- 
sion and  when  the  writ  was  served,  and  what 
other  person,  if  atiy,  within  its  knowledge, 
was  so  Indebted,  etc.,  ''and,  further,  to  answer 
what  number  of  shares,  if  any,  the  said  V>\ 
H.  Brown  owns  in  said  company  and  owned 
when  such  writ  was  served."  lUs  last 
Clause  is  added  after  the  Interrogatories  as 
to  indebtedness,  effects,  and  what  others 
were  indebted  or  had  effects  of  'Brown.  The 
original  writ  is  sent  np  in  this  transcript  by 
order  of  the  court  The  interrogatory  with 
reference  to  shares  is  Interlined  at  the  hot- 
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torn  of  Ote  vrK  by  a  t^Dewrlter,  tbe  rHiboD 
of  whlcb  was  eridentl}-  badly  In  need  of  Ink, 
as  It  Is  very  dim,  requiring  close  attention 
to  read  It.  On  Jnly  6th  ttae  gamlsbee,  ap- 
pellant herein,  answered,  denying  indebted- 
ness to  Brown  or  that  It  had  any  effects  of 
bis,  etc,  but  failed  to  answer  as  to  whether 
Brown  had  any  shares  In  the  corporation. 

At  the  October  term  of  the  county  court, 
on  the  5th  day  of  Octobto,  th9  appellee,  Gun- 
ter,  filed  his  exaeptl<»i  to  ttie  answer  of  the 
garnishee,  because  It  had  tailed  to  answer 
as  to  tbe  number  of  shares,  as  req'uired,  and 
moved  to  strike  out  the  answer  upon  that 
ground.  The  trial  court  sustained  the  motion 
and  stmd:  out  the  answer,  and  on  the  5tb 
day  of  October,  1915,  rendered  Judgment 
against  api>ellant  for  the  full  amount  of  the 
Judgment  theretofore  rendered  against  Brown 
and  Reed,  for  the  sum  above  si)eclfled. 

On  the  7th  day  of  October,  1916,  appellant 
filed  a  motion  to  set  aside  the  Judgment  by 
default,  setting  up  several  grounds,  among 
which  were  that  Its  failure  to  answer  the 
writ  as  to  the  shares  owned  by  Brown  In  its 
corporation  was  an  oversight  and  a  clerical 
error,  and  was  not  willfully  made  or  omit- 
ted ;  that,  as  a  matter  of  fact,  Brown  did  not 
own  any  shares  In  tbe  corporation  at  the  time 
of  the  servioe  of  the  wrtt  or  at  the  time  of 
making  the  motion,  et(i.  The  appellant  of- 
fered evidence  of  C.  C.  Shaller,  appellant's 
secietaiy  and  treasurer,  which  evidence  was 
rejected  by  the  trial  court  The  evidence 
offered  Is  to  the  effect  that  he  (Shaller)  pre- 
pared tbe  answer,  and  that  he  faithful^  un- 
dertook to  answer  the  Interrogatories,  and,  if 
any  were  left  unanswered,  he  failed  to  see 
it;  that  the  question  unanswered  was  Inter- 
lined down  near  the  bottom  of  the  page  on  the 
writ  and  was  not  very  plain,  and  his  failure 
to  observe  it  was  the  cause  of  Its  not  being 
answered;  that  he  undertook  faithfully  to 
make  answer  to  all  the  interrogatories;  that 
his  failure  was  not  prompted  by  any  desire 
to  mislead  or  harass  tbe  appellee  In  any  man- 
ner. He  then  testified  that  Brown  owned  no 
shares  In  the  corporation,  and  fully  negatived 
all  the  questions  in  the  writ 

The  trial  court  sustained  objections  to  this 
evidence  made  by  the  appellee  to  the  effect 
that  the  evidence  was  immaterial  and  Irrele- 
vant;  that  it  came  too  late;  that  the  gar- 
nishee had  failed  to  answer,  and  was  then 
attempting  to  get  l>efore  the  court  another 
answer.  The  trial  court  refused  to  set  aside 
the  Judgment  by  default,  and  overruled  the 
motion  of  the  appellant,  to  which  action  ex- 
ceptions were  taken  and  this  appeal  prose- 
cuted. 

The  appellant  assigns  error  on  the  part  of 
ttK  trial  court  In  overruling  and  In  not  sus- 
taining the  motion,  on  the  gronnds  above  set 
oat,  because  the  allegations  and  proof  offer- 
ed raised  the  question  as  to  whether  Brown 
owned  any  shares,  and  whether  or  nor  the 
fallnra  of  tbe  garnishee  to  Inset  that  fact  In 


his  answfer  was  an  oviir&ight'or  a  clerical  er- 
ror, and  whether  It  was  willfully  made  or 
omitted  for  the  purpose  of  Injuring  the  ap- 
pellee. The  trial  court  In  his  conclusions  of 
law  filed  herein  says  that,  appellant  having 
failed  to  answer  the  writ  as  required  and 
having  failed  to  appear  and  answer  on  ap- 
pearance day,  the  appellee  was  entitled  to  re- 
cover, and  that  the  motion  to  set  aside  the 
Judgment  was  too  late  and  should  be  over- 
ruled. 

[1]  Appellant,  having  appeared  by  answer 
to  the  writ  sen-ed  on  him,  placed  himself  In 
court,  and  no  commission  was  required  to  be 
issued  to  take  his  answer  after  his  answer 
had  been  stricken  out  Gay  Ranch  Oo.  v. 
Pemberton,  23  Tex.  Civ.  App.  418,  57  S.  W. 
71,  and  authorities  cited. 

[2,  S]  Under  articles  281  and  292,  R.  C.  8., 
Judgment  may  be  rendered  against  the  gar- 
nishee for  the  full  amount  of  the  Judgment 
against  the  defendant  In  the  proceedings  out 
of  which  the  writ  issued.  If  the  garnishee 
failed  to  make  full  answer  to  the  interroga- 
tories. Selman  v.  Orr,  76  Tex.  528,  12  S.  W. 
697 ;  Melton  v.  Lewis,  74  Tex.  411,  12  S.  W. 
93;  McDowell  v.  Bell,  46  S.  W.  400.  The 
question,  however,  remains:  Did  the  court 
err  in  refusing  to  set  aside  tbe  default  under 
the  facts  of  this  case?  There  Is  no  question 
raised  but  that  the  garnishee  showed  a  meri- 
torious defense,  and  that  H  was  not  liable 
for  the  debt  The  mere  omission  to  observe 
the  Interrogatory  and  a  clerical  mistake  in 
drawing  the  answer  which  omitted  to  answer 
the  interrogatory  may  not  be  sufficient  ordi- 
narily to  excuse  the  omission.  AppeUee  re- 
lies upon  the  cuse  of  Freeman  v.  Miller,  51 
Tex.  443.  In  that  case  tliere  was  no  motion 
made  to  set  aside  the  default  In  the  trial 
court,  but  It  was  sought  to  be  corrected  by 
api)eal  to  the  Supreme  Court  The  court 
therein  said: 

"If  from  accident,  mistake,  or  other  cause  in- 
justice has  been  done  the  garnishee,  he  himself 
mnst  take  the  initiative,  and,  by  motion  made  in 
dne  time,  or  other  proper  proceedings,  seek  to 
set  aside  the  judgment" 

Afterward  the  garnishee  in  the  Freeman 
Oase  presented  a  petition  for  injunction,  set- 
ting up  that  a  Justice  of  the  peace  drew  up 
the  answer,  and  it  was  alleged  that  he  was 
ignorant  of  the  law  and  Inexperienced,  etc. 
The  trial  court  uiwn  motion  dissolved  the  in- 
junction. From  his  order  the  case  was  again 
taken  to  the  Supreme  Court  (63  Tex.  372), 
and  that  court  reversed  the  action  of  the  trial 
court  in  dissolving  the  Injunction.  When 
the  Freeman  Case  was  first  before  the  Su- 
preme Co^rt,  tlie  case  of  Doweil  v.  Winters, 
20  Tex.  791,  was  cited  as  being  tn  point  ap- 
on  the  proper  practice  in  a  case  of  that  char- 
acter.   In  the  case  cited  it  Is  said :  - 

"But  where  the  trial  'has  not  l>een  delayed, 
and  there  is  an  affidavit- of  merits,  we  think  the 
default  should  be  set  aside  and  the  answer  re- 
ceived, upon  some  show;ns  by  way  of  excuse 
for  the  failure  to  plead  in  time.  The  excuse 
proffered  in  this  case  was  certainly  very  siiglit. 
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But  it  appears  that  tlie  oouiwel  acted  under  a 
mistake  of  law,  •  •  *  and  there  is  reason  to 
apprehend  tha^  if  not  allowed  to  malie  defense, 
irreparable  injury  may  be  the  consequence." 

In  this  case  the  motion  to  set  aside  the 
judgment  .was  timely,  less  than  two  days 
after  the  rendition  of  the  judgment,  and  at 
the  same  term  of  court,  and  no  serious  delay 
could  have  resulted.  It  Is  stated  there  was 
an  oversight  in  making  the  answer  and  a 
clerical  error,  and  that  there  was  no  purpose 
to  mislead  or  delay  the  plaintiff  in  this  case. 
The  grounds  as  an  excuse  is  slight,  and  per- 
haps does  not  come  up  to  that  full  measure 
required  In  showing  no  fault  in  falling  to 
properly  answer;  but  such  an  oversight  can 
readily  be  understood  when  the  writ  Itself 
is  examined.  It  Is  on  a  printed  form,  with 
all  the  questions  save  the  one  not  answered 
printed,  and  this  one  Is  crowded  between 
the  printed  Interrogatories  and  the  direction 
to  the  oflScer  to  make  return  of  the  writ,  and 
so  dimly  typewritten  that  it  Is  difficult  to 
perceive  it  The  party  nwklng  the  answer 
gives  this  as  his  excuse  for  not  answering 
the  interrogatory.  In  addition  to  the  dim- 
ness of  the  interlineation,  the  writ  purports 
to  set  ont  what  the  affidavit  for  the  .writ 
states.  The  affidavit,  according  to  the  writ, 
did  not  state  that  affiant  had  cause  to  believe 
that  Brown,  the  judgment  debtor,  owned 
shares  In  the  appellant  corporation.  That 
was  omitted  from  the  writ  in  Its  recitation 
of  the  affidavit.  Under  articles  275,  276,  284, 
and  287,  R.  C.  S.,  it  must  appear  from  the 
affidavit  that  the  garnishee  Is  a  corporation 
or  joint  stock  company,  and  that  the  debtor 
has  shares  therein ;  otherwise  the  writ  is  not 
authorized  to  require  the  garnishee  to  answer 
what  number  of  shares  the  debtor  owns  in 
such  company.  Le  Tulle,  etc.,  v.  Markham, 
eta,  94  S.  W.  417.  The  writ  recited  what 
purported  to  be  the  contents  of  the  affidavit, 
which,  if  true,  did  not  require  an  answer  as 
to  the  shares  owned  by  Brown.  The  appel- 
lee at  least  .was  in  fault  to  the  extent  in  pro- 
curing the  writ  which  was  calculated  to 
mislead  the  garnishee,  who  was  a  nonresi- 
dent to  the  county  of  the  suit  In  a  suit 
against  a  garnishee  for  conversion  of  effects 
it  is  required  that  the  facts  relied  upon  es- 
tablishing liability  for  such  conversion  be 
alleged.  Holloway  Seed  Co.  t.  Bank,  92  Tex. 
187,  47  S.  W.  95,  516. 

In  this  case  the  appellee, .  by  procuring  the 
writ  issned  which  It  did,  notifled  the  appel- 
lant that  under  the  law  It  was  not  required 
to  answer  what  shares  Brown  owned  in  the 
company.  This  writ,  together  with  the  Inter- 
lined dim  question,  was  reasonably  calculat- 
ed to  procure  the  answer  as  made  and  to 
omit  from  the  answer  the  shares  owned  or 
not  owned  by  Brown.  In  the  case  of  Jeml- 
son  V.  Scarborough,  56  Tex.  858,  It  is  said, 
"The  Interrogatory  not  answered  In  form  is 
misleading,"  and  for  that  reason  it  was  sug- 
gested that  the  default  should  not  be  allowed. 


It  Is  doubtless  contended  by  appdiee  that 
appellant  in  this  case,  bdng  in  court,  by  an- 
swer, should  take  notice  of  the  affidavit,  bat, 
as  the  facte  show,  it  was  not  personally  pres- 
ent, and  wh«i  It  prepared  Its  answer  in  an- 
other county  it  answered  all  the  interrogato- 
ries the  law  required,  under  the  recitation 
in  the  writ,  and  we  believe  that  fact  shoold 
be  looked  to  on  the  question  of  its  negligence. 
We  think  it  may  be  said  that  the  omission  in 
the  answer  .was  not  wllUnl,  biit  dne  to  an 
oversight  on  the  part  of  appellant,  and,  no 
delay  which  would  have  affected  the  rights  of 
the  parties  appearing,  the  court  ought  to 
have  granted  the  motion  to  set  aside  the 
judgment  and  to  have  permitted  the  appel- 
lant to  file  Its  answer.  Bank  v.  Robertson,  3 
Tex.  Civ.  App.  150,  22  S.  W.  100,  24  8.  W. 
659 ;  Simmons  v.  Ash,  1  Tex.  Civ.  App.  202, 
20  S.  W.  719;  Capps  v.  Bank,  134  S.  W.  808; 
Wood  V.  Edwards,  9  Tex.  <3t.  App.  537,  29 
8.  W.  418 ;  Heath  v.  Jordt,  81  Tex.  Clv.  App. 
535,  72  S.  W.  1022. 

The  case  will  be  reversed  and  remanded, 
with  instructions  to  the  trial  court  to  set 
aside  the  judgment  against  appellant  and  to 
permit  it  to  answer. 

Reversed  and  remanded,  with  instructions. 


RILEY  et  aL  v.  TOWN  OF  TRENTON  et  aL» 
(No.  1550.) 

(Court  of  Civil  Appeals  of  Texas.     Tezarkana. 

Jan.  29,  1916.    Rehearing  Denied 

Tab.  3,  1016.) 

1.  MUNICIPAI.  COBFOBATIOnS   «=»279— SlATU- 

TOBT  Peovisions— Adoption  by  Elkctios— 

Necessity  of  Petition. 

Rev.  St.  1911,  art  1016,  providing  that  the 
benefits  of  that  chapter  should  apply  to  any  city 
when  the  governing  body  shall  submit  the  ques- 
tion to  the  voters  and  the  majority  shall  vote 
in  favor  thereof,  and  that  whenever  lUO  quali- 
fied voters  of  any  city  shall  petition  for  an  elec- 
tion for  that  purpose,  it  shall  be  the  dutv  of 
the  governing  body  to  order  It,  does  not  make  a 
petlBon  by  t±e  voters  a  prerequisite  to  the  call- 
mg  of  the  election  by  the  governing  body. 

[Ed.  Note. — i\)r  other  cases,  see  Unnidpal 
Orporations,  Cent  Dig.  i  739;  Dec.  Dig.  €=» 
279.] 

2.  constitdtional  liaw  <g=>63(2)— statutes 
«=»90(1)— Municipal  Cobpobations— Leg- 
islative CORTBOL  —  EUCOTIOR  —  COKSTTI- 

tutionautt. 

Rev.  St  1911,  art  1016,  authorizing  cities 
not  incorporated  under  the  title  including  that 
article  to  adopt  by  election  the  provisions  of  the 
chapter  thereof _  relating  to  street  improvements, 
is  not  a  delegation  of  legislative  power,  and  does 
not  violate  Const  art  11,  J  4,  providing  that 
cities  and  towns  having  a  population  of  5,0(X> 
or  less  may  be  chartered  alone  by  general  law 
any  more  than  does  article  1034,  which  pro- 
vides for  a  vote  by  residents  of  a  territory  on 
the  question  of  l>ecomlng  incorporated,  since 
in  both  cases  the  law  is  already  adopted  and  the 
vote  merely  brings  about  a  condition  to  which 
by  its  terms  the  law  is  made  applicable 

[Ed.  Note.— For  other  cases,  see  Gonstitntion- 
al  Law,  Cent  Dig.  §§  109,  111,  112.  114;  Dec. 
Dig.  <®=>63(2);  Statutes,  Cent  Dig.  I  98; 
Dec.  Dig.  «=>90(1).] 
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S.  CoNSTTrnnoicAi.  Z<aw  «=342— Pebsoitb  Br- 

TITLBD   TO   KA.I8K    QUESTION— InTEBEST. 

Property  owners  cannot  restrain  a  city  from 
constructing  a  sidewalk  in  front  of  their  prem- 
ises on  property  which  is  part  of  the  public 
thoronghfare  because  of  the  nnconstitatiODalifcr 
of  the  statute  under  which  the  city  is  proceed- 
ing, since  no  right  of  theirs  is  being  invaded. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent.  fHg.  H  39,  40;  Dec.  Dig.  «=o42.] 

Appeal  from  District  C!oart,  Fannin 
County. 

Salt  by  B.  J.  BUey  and  others  against  the 
Town  of  Trenton  and  others.  Judgment  for 
the  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

Cunningham  &  MeMahon,  of  Bonham,  for 
appellants.  C.  A.  Wheeler  and  Rosser  Thom- 
as, both  of  Bonham,  for  appellees. 

HODOES,  J.  The  conceded  facts  In  this 
case  show  that  the  town  of  Trenton,  one  of 
the  appellees,  was  incorporated  In  1890  un- 
der the  proTislons  of  what  Is  now  known  as 
chapter  14  of  title  22  of  the  Revised  Olvll 
Statutes  of  1011,  relating  to  the  Incorpora- 
tion of  towns  and  villages.  In  1915  the 
board  of  aldermen  of  the  town  of  Trenton, 
acting  without  any  petition  therefor,  ordered 
an  election  to  be  held  by  the  qualified  voters 
to  determine  whether  or  not  the  town  of 
Trenton  should  adopt  the  provisions  of  chap- 
ter 11  of  title  22  of  the  Revised  Civil  Stat- 
utes relating  to  the  cities  and  towns.  An 
election,  the  regularity  of  which  is  not  ques- 
tioned, was  accordingly  held,  and  resulted  In 
favor  of  the  adoption  of  those  provisions  of 
the  statute.  The  article  of  the  statute  which 
Is  relied  on  as  authority  for  this  action  is 
article  1016,  a  part  of  chapter  U,  and  Con- 
tains the  following  provision: 

"The  benefits  of  the  provisions  of  this  chapter 
shall  apply  to  any  city,  and  the  terms  thereof 
be  extended  to  the  same,  when  the  governing 
body  thereof  shall  submit  the  question  of  the 
adoption  or  rejection  hereof  to  a  vote  of  the 
resident  property  taxpayers  who  are  qualified 
voters  of  Bald  city  at  a  special  election  called 
for  the  purpose  by  said  dty." 

Then  follow  certain  requirements  as  to  the 
proceedings  which  sliall  be  adopted  In  bold- 
ing  the  election  and  making  the  returns. 
The  article  concludes  with  the  following: 

"Whenever  the  provisions  of  this  chapter  shall 
have  been  adopted  by  any  city  the  governing 
bodjT  thereof  shall  have  full  power  to  pass  aU 
orduumoea  or  resolutions  necessary  or  proper 
to  give  full  force  and  effect  thereto  and  to  every 
part  thereol  Whenever  one  hundred  qualified 
Toters  in  any  city  shall  in  writing  petition  for 
■n  election  to  detelmine  the  adoption  of  this 
chapter,  it  dAll  be  the  duty  of  its  governing 
body  to  order  such  election." 

Some  time  after  the  election  above  r^er- 
led  to  the  board  of  aldermen  of  the  town  of 
Trenton  ordered  the  construction  of  certain 
street  improTouents,  consisting  of  sidewalks, 
on  what  la  Icnown  as  Pearl  street.  The  char- 
acter of  the  Improvements  was  such  as  was 
authorized  by  the  provisions  of  chapter  11, 


which  had  been  adopted.  Tin  cost  of  con- 
struction was  assessed.  In  accordance  with 
those  provisions,  against  the  owners  of  prop- 
erty abutting  on  the  street  More  than  20 
days  after  these  assessments  had  been  made 
the  appellants,  claiming  to  be  the  owners  of 
property  on  Pearl  street,  prayed  for  and  ob- 
tained a  temporary  Injunction  restraining  the 
town  of  Trenton  and  its  officers  from  the 
further  prosecution  of  the  street  improve- 
ments theretofore  entered  upon.  The  pett- 
tlaa  contains  tbe  following,  among  other 
averments: 

"That  plaintifh  are  the  owaeta  In  fee  simple 
of  land  in  said  town  of  Trenton  situated  on 
Pearl  street  thereof;  that  defendants  are  U- 
iegally  and  unjustly  depredating  upon  the  prem- 
ises of  plaintiff,  and  are  now  engaged  in  digging 
the  same  up  preparatory  to  laying  a  cement 
walk  on  same  at  points  not  on  the  street  line, 
but  in  such  a  way  as  to  leave  land  of  plaintUb 
between  the  actual  street  and  the  sidewalk  as  it 
is  about  to  be  constructed ;  that  defendants,  un- 
less enjoined  and  restrained,  will  continue  to 
depredate  upon  said  land  and  complete  the  build- 
ing of  such  sidewalk,  to  the  irreparable  injury 
of  plaintiffs  and  their  said  property." 

The  petition  then  proceeds  to  state  that 
the  defendants  were  claiming  to  act  under 
tbe  provisions  of  chapter  11,  title  22;  that 
the  election  ordered  and  the  referendum  vote 
taken  were  without  constitutional  authority 
and  Yoli.  Tbey  further  allege  that  no  peti- 
tion as  required  by  law  had  been  submitted 
asking  for  such  an  election,  and  for  that 
reason  the  election  was  void. 

On  final  hearing  tbe  temporary  order 
theretofore  granted  was  dissolved,  and  the, 
perpetual  Injunction  prayed  for  was  refused. 
In  their  appeal  from  that  judgment  the  ap- 
pellants urge  tyro  grounds  for  a  reversal. 
The  first  Is  that  article  1016.  by  virtue  of 
which  tbe  election  was  held.  Is  in  violation 
of  the  Ck)nstitution,  which  does  not  permit 
the  Lieglslature  to  delegate  any  part  of  its 
legislative  functions.  The  second  is  that  th^ 
election  was  void  because  ordered  and  held 
without  a  petition  theretofore  having  .been 
filed  asking  for  such  an  election. 

[1]  Of  the  second  grotmd  referred  to  it  is 
sufficient  to  say  that  article  1016  is  not  sus- 
ceptible of  tbe  construction  placed  upon  It  by 
the  <m>pellant&  It  does  not  provide,  either 
expressly  or  by  in^licatlon,  that  a  petition 
is  essential  to  authorize  a  submission  of  the 
question  to  tbe  qualified  voters  of  the  city  or 
town.  That  portion  relating  to  a  petition  is 
merely  designed  to  provide  a  method  for  com- 
pelling the  proper  authorities  to  submit  the 
question  to  the  voteits  when  for  any  reason 
they  have  failed  or  refuse^  to  do  so. 

[2]  The  next  question  then  Is:  Has  the 
Legislature  the  power  to  authorize  cities  an^ 
towns  and  villages  incorporated  under  the. 
general  laws  of  the  state  to  determine  for 
themselves  whether  or  not  they  will  adopt 
any  provisions  of  tbe  statute  relating  to  tbe 
inoorporation  of  cities,  towns  and  villages 
not   otherwise   expressly    made   applicable? 
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ArUde  11,  section  4,  of  tbe  Oonstitutlon  con- 
tains the  fbllovring: 

"Cities  and  towns  having  a  popalation  of  five 
thousand  or  less  may  be  chartered  alone  bj  gen- 
eral law." 

Title  22,  with  its  17  chapters,  contains  the 
general  laws  enacted  at  different  times  by  the 
Legislature  in  an  effort  to  comply  with  that 
provision  of  the  Coostltution.  Tbe  first  13 
(diapters  of  that  title  relate  exdoeively  to 
cities  and  towns  containing  a  population  of 
1,000  or  over.  Article  762,  with  which  chap- 
ter 1  begins,  provides: 

"Any  incorporated  city,  town  or  village  in  this 
state,  containing  one  thousand  inhabitants  or 
over  including  those  incorporated  under  chapter 
14  of  tliis  title,  or  chapter  11  of  title  18  of  the 
Revised  Statutes  of  18^,  and  other  laws  general 
or  Bi>ecial,  may  accept  the  provisjons  of  this  title 
relating  to  cities  and  towns,  in  lieu  of  any  ex- 
isting charter  by  a  two-thirds  vote  of  the  coun- 
cil of  snch  city,  town  or  village,"  etc. 

The  article  following  is  as  follows: 
"Tbe  provisions  of  this  title  shall  not  apply 
to  any  city,  town  or  village  until  such  provi- 
sions have  been  accepted  by  the  council  in  ac- 
cordance with  the  preceding  article." 

Chapter  11,  which  relates  to  street  Im- 
provements, contains  article  1016,  which  has 
been  previously  quoted,  and  which  permits 
towns  and  villages  that  are  unable  or  unwlU- 
ing  to  avail  themselves  of  all  the  provisions 
enacted  for  the  benefit  of  cities  and  towns 
of  1.000  or  more,  to  adopt  the  provisions  of 
diapter  11  alone.  The  infirmity  of  the  article 
assailed  In  this  Instance,  If  It  has  any,  con- 
sists in  the  fact  that  it  makes  the  application 
of  the  general  law  embraced  in  chapter  11 
dependent  upon  the  wHl  of  the  people  of  a 
particular  locality.  The  contention  is  that 
the  Legislature  alone  has  the  power  to  say 
when,  to  whom,  or  to  what  conditions  a  law 
i^ball  apply,  or  who  shall  be  governed  by  its 
provisions.  HiIs  objection,  tf  tenable,  will 
apply  with  equal  force  to  article  1084,  the 
only  article  now  embraced  in  the  statute 
which  provides  a  method  of  procedure  for 
becoming  Incorporated  cities,  towns,  and  vil- 
lages under  the  general  law;  and  would 
render  unavailable  all  the  general  provisions 
of  title  22  not  otherwise  specially  applied. 
By  the  terms  of  the  law  providing  for  the 
Incorporation  of  municipalities,  such  as  cit- 
ies, towns,  and  villages,  the  initial  steps  and 
the  essentials  required  to  become  subject  to 
any  general  incorporation  law  are  matters 
to  be  determined  by  the  people  of  the  par- 
ticular territory  by  a  referendum  vote.  If 
It  can  be  said  that  the  objection  would  not 
apply  to  the  original  formation  of  the  cor- 
poration because  of  the  constitutional  pro- 
vision quoted.  It  may  with  propriety  be  said 
that  It  should  ntot  apply  to  those  laws  de- 
signed to  enlarge  or  extend  the  corporate 
powers.  These  are  also  parts  of  the  general 
law  relating  to  the  Incorporation  of  dtles 
and  towns.  If  the  Legislature,  In  the  first 
Instance,  may  permit  the  Inhabitants  of  a 
given  territory  to  determine  for  themselves 
whether  they  shall  become  Incorporated  and 


t  be  subject  to  the  diities  and  liabilities  Inci- 
dent to  Incorporation  as  prescribed  by  the 
laws  relating  thereto,  there  seems  to  be  no 
good  reason  why  the  Legislature  may  not 
also  provide  a  similar  means  for  enlarg- 
ing or  extending  tbe  corporate  powers. 
Tbe  article  assaUed  Is  Just  as  much  a  part 
of  the  general  laws  relating  to  the  Incorpora- 
tion of  cities  and  towns  as  any  of  the  other 
provisions  of  title  22.  In  voting  to  adopt 
certain  statutory  provisions,  the  voters  do 
not  In  reality  adc^t  the  law;  they  merel.v 
bring  about  a  situation  to  which  tbe  law  by 
its  terms  has  been  made  applicable.  Die  law 
is  the  finished  product  of  the  Leglslatnie, 
and  It  only  awaits  tbe  existence  «f  the  con- 
ditions to  wbldi  by  its  tenns  it  is  made  ap- 
plicable in  order  to  be  enforced.  We  think 
the  following  authorities  settle  that  proposi- 
tion: Stanfield  v.  SUte,  83  Tex.  321.  18  S. 
W.  577;  Johnson  v.  Martin,  75  Tex.  33,  12 
S.  W.  321;  San  Antonio  v.  Jones,  28  Tex. 
31;  Graham  v.  aty  of  GreenvlUe,  67  Tex. 
62,  2  S.  W.  742.  To  these  may  be  added  the 
cases  collated  In  the  notes  of  State  v.  BuUer, 
18  Ann,  Cas.  489.  and  SUte  v.  Frear,  20  Ann. 
Oaa633. 

In  Johnson  v.  Martin  the  controversy  in- 
volved the  right  of  the  Legislature  to  author- 
ize the  commissioners'  courts  of  the  different 
counties  to  order  an  election  for  a  public 
weigher.  After  referring  to  some  constitu- 
tional provisions,  tbe  court  said: 

"The  law  aa  it  stands  waa  enacted  by  the  Leg- 
islature in  accordance  with  constitutional  form, 
and  as  a  law  was  complete  by  the  legislative 
enactment  The  commissionerr  oonrts  nave  no 
power  to  revise  or  modify  tlie  act  in  any  respect 
They  merely  have  the  right  to  put  the  law  in 
force  by  having  an  election  ;  to  organize  by  call- 
ing an  election  for  the  officer,  who  is  to  execute 
the  law  as  it  came  from  the  hands  ot  tiie  Legis- 
lature. It  might  be  said  that  the  law  is  to 
talie  effect  upon  the  happening  of  a  subsequent 
event ;  that  is,  the  decinon  of  the  commission- 
ers' courts  that  it  is  necessary  in  their  respec- 
tive counties.  Such  discretion  to  the  council 
boards  of  subordinate  branches  or  divisions  of 
the  government  is  not  unusual  and  is  not  on- 
constitutionaL  It  Is  allowed  to  them  because  is 
matters  of  local  regulation  it  may  be  fairly  sap- 
posed  they  are  more  competent  to  judge  of  their 
needs  than  a  central  authority,  'nie  Legisla- 
ture cannot  merely  propose  a  law  to  be  adopted 
for  the  people;  but  where  there  is  affirmative 
legislation  its  enforcement  in  counties,  district! 
or  towns,  when  the  law  so  provides,  may  be  left 
to  the  option  of  such  localities.  •  •  •  He 
privilege  of  the  electors  of  a  district  to  be  affect- 
ed by  a  law  to  say  whether  they  will  accept 
its  provisions,  the  law  giving  them  the  right  to 
accept  or  reject,  is  now  generally  permitted  and 
regarded  as  constitutional." 

In  Stanfield  v.  State  the  court  had  occa- 
sion to  pass  upon  the  validity  of  that  provi- 
sion of  tbe  statute  which  autliorlaed  commis- 
sioners' courts  to  determine  whether  or  not 
there  should  be  held  an  election  for  a  county 
superintendent.  The  authority  was  sustain- 
ed, and  the  following  argument  was  made: 

"It  will  be  seen  that,  the  sot  of  the  creation 
of  the  office  was  made  to  depend  in  each  count; 
upon  the  action  of  its  county  commissionm 
court  as  to  its  taking  effect  there,  and  we  an 
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not  able  to  aee  any  material  (li(tineti<Ri  in  re- 
tard to  tlteir  cotustitntionality  between  the  act 
that  authorized  tlie  county  conmiissioners' 
eoarts  to  bring  the  office  into  existence  and  the 
one  that  anthoriaed  it  to  aboUsh  it  It  has  been 
Slid  by  this  oonrt  in  a  general  way  that  laws 
can  only  be  made  by  the  votes  of  the  representa- 
tives  of  the  people  in  their  legislative  capacity. 
State  y.  Swisher,  17  Tex.  44a  There  seems  to 
be  a  well-recognized  diatfnction  In  respect  to  the 
question  under  consideration  between  the  lawa 
affecting  only  the  municipal  subdivisions  of  the 
state  and  snch  as  affect  the  state  at  large ;  and 
whatever  differences  of  opinion  there  may  be 
aboot  the  application  of  the  mle  to  the  general 
laws  that  affect  alike  the  whole  state,  it  seems 
to  be  weU  established  that  the  maxim  that  the 
legislative  power  is  not  to  be  delegated  and  is 
not  trenched  upon  when  the  legislation  merely 
bestows  upon  the  municipal  organization  of 
the  state  certain  powers  of  local  regulation. 
Coolcy,  Constitutional  Limitation,  p.  143;  Wer- 
ner V.  City  of  Galveston  [72  Tex.  22],  7  S. 
W.  726  32  S.  W.  159).  Our  Constttution 
and  statutes  each  provide  for  the  adoption 
of  laws  in  particular  localities,  according  to 
and  dependent  upon  the  expressed  will  of  the 
people  to  be  affected,  and  such  statutes  have 
not  in  every  instance  been  expressly  directed 
by  the  Constitution.  •  ♦  *  A  city  con- 
taining one  thousand  inhabitants  or  over  may 
by  a  vote  of  its  council  accept  or  reject  the  gen- 
eral incorporation  law  of  this  state  for  atiea 
and  towns.  The  inhabitants  of  the  town  or 
villajre  may  by  vote  accept  or  reject  the  incor- 
poration act  provided  for  them;  and,  having 
once  incorporated  such  towns  or  villages  may  by 
their  own  vote,  aboUsh  the  corporation,  inclad- 
ing  the  officers." 

The  latter  part  <rf  the  pazagraidi  quoted 
would  seem  to  be  directly  In  xmtnt,  and  nn- 
qnestloned  aatbority  for  the  action  of  the 
trial  court,  if  that  particular  provision  of 
the  statute  had  been  under  oongideratlon. 
But  as  the  reference  waa  o^ky  In  the  way  of 
an  lllnatration,  it  Is  pergnasiTe  only.  But  we 
think  It  la  in  Une  with  ihe  prbtciple  an- 
Doonced  aa  oontrcdllng  the  case  there  under 
consideraticn. 

[3]  lliere  la  another  reason,  which  was 
doiibtlees  aufficieat,  to  Justify  the  court  in  re- 
fusing the  writ  of  injunction,  regardless  of 
the  validity  of  the  statute  assailed.  The  pe> 
tition  is  undertaking  to  restrain  the  munici- 
pal authorities  from  constructing  certain 
street  inaprovements,  not  the  assessment  or 
selection  of  a  tax.  Th^  conditions  ujpoD  which 
they  apparently  rely  for  a  right  to  main- 
tain a  salt  of  this  (diameter  are  the  depreda- 
tions, as  they  term  the  street  improvement 
work,  committed  upon  their  land.  The  court 
in  bis  findings  of  fact  concludes  from  the 
evidence  that  the  land  upon  which  the  street 
improyements  were  being  made  was  a  part 
of  the  public  thoroughfare  and  had  become 
sudi  by  limitation.'  It  follows  from  this 
that  no  rights  claimed  by  appellants  were  in- 
vaded, and  for  that  reason  they  were  not 
entitled  to  maintain  a  suit  to  enjoin  the  pub- 
lic oCQcera  from  performing  that  character  of 
work  mer^  because  they  were  exceeding 
their  aotboTlty.  In  M.,  E.  &  T.  By.  Co.  ▼. 
Shannon,  100  Tex.  37d,  lOO  B.  W.  188.  10 
U  R.  A.  <N.  &)  681,  oar  Suprenae  Oonit 
says: 


"The  iMrinciple,  •■  we  andentasd  it  is,  that 
the  courts  have  no  power  to  enjoin  the  officers 
of  a  state  from  taking  action  under  a  statute 
claimed  to  be  unconstitutional  and  deemed  to  be 
prejudicial  to  the  complainants,  nnless  the  offi- 
cers are  about  to  do  some  act  which,  if  not  au- 
thorized by  a  valid  law,  constitutes  an  unlawful 
interference  with  their  rights." 

See,  also,  Caruthers  y.  Harnett,  67  Xex. 
127,  2  8.  W.  523. 

For  reasons  stated,  the  Judgmoit  of  the 
district  court  is  affirmed. 


HOUSTON  E.  &  W.  T.  RT.  CO.  y.  HOOPER 
et  aL     (No.  1567.)* 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

March  2,  1016.    Rehearing  Denied 

March  9,  1916.) 

1.  Carbiebs  «=>320(1)  —  TiXxsQ  Cask  fbok 
JtntT— Pbbbkptokt  irsikuction. 

In  an  action  for  injuries  to  a  passenger  in 
descending  from  the  car  platform,  where  there 
was  evidence  sufficient  to  cait^  one  of  the  al- 
leged acts  of  negligence  to  the  jury,  the  refusal 
of  a  peremptory  instruction  was  not  error. 

[Rd.  Note. — For  other  coses,  see  Carriers, 
Cent.  Dig,  U  1315,  1317;  Dec.  Dig.  <8=320(1).] 

2.  ArvRAL  AND  Ebbob  9=31033(4)— Rkview— 
Habmlzss  E?bbo»— Rkqukst  fob  pkbiuip- 

TOBY   InSTBUCTION. 

The  refusal  of  a  peremptoiT  instruction  for 
defendant  as  to, one  act  of  negligence  alleged  by 
plaintiff  was  not  injurious,  where  the  jury  found 
tor  defendant  on  the  issue. 

[I^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4058;  Deft  Dig.  <S=>1033 
(4).] 

3.  Cabmbbs  «=»318(11)  —  Ihjubies  to  Pas- 
bbnoebs— actiok— evidkrob. 

In  an  action  for  injuries  to  a  passenger  in 
descending  from  the  car  platform,  evidence  held 
to  authorize  the  jury  to  find  that  there  was  in- 
st'fficiency  of  light  which  was  the  producing  or 
proximate  catue  of  the  injnry. 

[Ed.  Note.— For  other  coses,  see  Carriers, 
Dec.  Dig.  «=318(ll).] 

4.  Appeai.  AitD  EbBOB  ®=3237(6)— PBESBniiNO 
Questions  to  Teial  Coubt  —  Sbttino 
Aside  Finding. 

To  predicate  error  on  the  refusal  to  set 
aside  a  finding  of  tlie  jury,  there  must  be  a  mo- 
tion to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal .  and 
Error,  Cent  Dig.  {  1302% ;  Dec.  Dig.  <S=>237 
(«).] 

5.  Appeal  and  Ebbob  ®=»1170(]0)— Review— 
Habmi-esb  Ebsob. 

Under  Court  of  Civil  Appeals  rule  02a 
(149  S.  W.  x),  providing  that  no  judgm^t  shall 
bo  reversed  for  error  at  the  trial  unless  the  ap- 
pellate court  shall  be  of  opinion  that  theerrov 
amounts]  to  such  a  denial  of  the  rights  of  ap- 
pellant as  to  probably  cause  the  rendition  of 
an  improper  judgment,  where,  after  ellQunating 
flndingB  by  the  jury  not  sustained  by  the  evi- 
dence, there  stiU  remain  findings  supported  by 
pleading  and  evidence  which  in  legal  effect  en- 
title appellee  to  the  judgment  rendered,  the  er- 
ror in  submitting  the  former  Issue  does  not  war- 
rant reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4066,  4544;  Dea  Dig.  «s> 
1170(10).] 

6.  Appeai.  and  Ebbob  «=>1067  —  Habuless 
Ebbob— StTBMisstoTT  of  TssrKs. 

The  refusal  of  a  special  charttft  as  to  con- 
tributory negligence  was  not  ern>r,  wheae  It  as> 
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sembled  practically  the  same  facts  which  the 
court  authorized  the  jury  to  consider  by  a  ques- 
tion sabmitted  for  finding. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4229;  Dec.  Dig.  «=s>10e7; 
Trial,  Cent.  Dig.  S  475.] 

Appeal  from  District  Court,  Cherokee 
Coanty;  L.  D.  Guinn,  Judge. 

Action  by  Mrs.  Lizzie  Hooper  and  others 
against  the  Houston  East  &  West  Texas 
Railway  Company.  From  a  judgment  for 
plalntuis,  defendant  appeals.    Affirmed. 

Mrs.  Lizzie  Hooper  was  a  passenger  on 
appellant's  regular  passenger  tralb,  and  aa 
she  was  alighting  from  the  coach  at  night- 
time at  the  station  of  her  destination  she 
fell  from,  or  down,  the  steps  of  the  coach 
and  was  seriously  Injured.  She,  Joined  by 
her  husband,  brought  the  suit  for  damages, 
alleging  that  the  injuries  were  proximately 
caused  by  the  negligence  of  appellant  (1)  in 
falling  to  provide  lights  at  or  near  the  place 
of  exit  from  the  passenger  coach  to  enable 
passengers  in  aUghtlng  to  see  suthcienuy  the 
several  steps  of  the  coach,  (2)  in  falling  to 
keep  the  steps  of  the  passenger  coach  clear 
of  ol)8tructions  that  would  cause  passengers 
to  fall,  and  (3)  in  negligent  failure  of  the 
porter  and  the  conductor  to  assist  her  to 
get  off  the  train.  The  defendant  by  answer 
denied  any  negligence,  and  pleaded,  in  a 
general  way,  contributory  negligence  on  the 
part  of  Mrs.  Hooper  in  alighting  from  the 
train.  There  was  a  trial  before  a  Jury  on 
q)eclal  issues,  and  the  court,  on  the  veraict 
of  the  Jury,  entered  Judgment  for  appellees. 

The  evidence  shows  that  the  train  reached 
Timpson,  Tex.,  between  3  and  5  o'clock  on 
tlie  morning  of  December  18,  1914.  It  was 
a  dark  morning.  When  the  train  stopped 
at  the  station,  Mrs.  Hooper  arose  from  her 
seat  and  caine  to  the  platform  of  the  coach 
to  alight  therefrom,  having  in  her  hands 
a  small  lady's  handbag  and  a  suit  case  filled 
with  clothes  and  other  articles.  As  she  start- 
ed down  the  steps  of  the  coach,  she  suddenly 
fell  down  off  the  steps,  striking  her  body 
against  the  steps,  and  thereby  receiving  se- 
vere bodily  Injury.  According  to  the  testi- 
mony of  bystanders,  Mrs.  Hooper  fell  by 
reason  of  her  foot  overreaching  or  overstep- 
ping the  second  step  of  the  coach.  Accord- 
ing to  the  evidence  of  Mrs.  Hooper  herself, 
it  happened  as  follows: 

"As  I  started  to  get  off,  I  stepped  on  8<»ne- 
thing  that  rolled  under  my  foot,  and  of  course 
my  foot  slipped,  and  I  did  not  liave  any  way  to 
catch  myself,  and  I  fell  down  the  steps.  •  *  • 
Whatever  that  was  that  I  stepped  on  caused  my 
foot  to  slip  or  roll  from  under  me,  and  that 
caused  me  to  fall.  *  *  *  I  walked  out  and 
conld  see  the  step  dimly  and  stepped  on  the  first 
step,  when  'I  stepped  on  something  that  slipped 
or  rolled,  and  that  caused  me  to  falL" 

There  was  evidence  showing  tliat  one  light 
was  burning  in  front  of  the  depot  about  90 
feet,  and  one  at  the  baggage  platform  about 
100  feet,  from  the  place  provided  for  passen- 
gers to  get  off  and  on  the  train,  and  that 
there  were  lights  In  tbe  coaches  of  the  train. 


The  evidence,  though,  was  conflicting  re- 
specting whether  the  lights  were  bright,  and 
whether  they  lighted  iip  or  reflected  <m  tbe 
platform  and  steps  of  the  coacli.  There  is 
sufficient  evidence  to  support  the  finding  of 
fact  of  insufficiency  of  light  upon  or  re- 
flected upon  the  platform  and  st^ps  of  the 
coach  to  permit  appellee  to  safely  descend 
the  steps.    Mrs.  Hooper  testified: 

"I  think  I  remember  about  the  condition  out 
there  as  to  whether  it  was  light  or  dark.  I 
remember  that  when  I  got  out  in  the  vestibale 
it  was  kind  of  daib.  I  coold  not  see  objects  on 
tbe  steps  around  me  out  there.  «  •  •  j  coold 
not  see  very  well  out  there;  it  was  not  light 
If  there  were  an^  lights  burning  at  all  out  tber« 
in  the  vestibule,  it  was  very  dim  when  I  got  out 
there.  *  *  *  I  was  being  as  careful  as  I 
could  in  undertaking  to  get  down  those  steps 
and  off  that  train.  I  would  guess  that  I  saw 
the  first  step  sufficient  to  put  my  foot  on  it  I 
could  tell  there  was  a  step  there— at  least, 
enough  to  put  my  foot  on  it.  I  might  not  oonld 
liave  seen  all  of  tbe  entire  steps,  but  I  could 
see  sufficiently  to  teU  there  were  steps  there. 
*  •  ♦  I  knew  there  were  steps  there,  or  just 
imagined  they  wer«  there.  I  knew  that  steps 
were  ordinarily  on  passenger  coaches,  and 
where  they  were  located.  •  •  •  The  lights 
were  not  sufficient  out  Uiere  for  me  to  tell  dot 
n'any  steps  there  were,  and  I  do  not  know  how 
many,  •  •  ♦  I  was  looking  down  toward* 
the  steps  to  see  if  I  could  see  them.  I  did  not 
sec  them.  Of  course,  I  could  see  them  a  little 
bit,  but  I  could  not  see  them  plainly.  I  could 
not  see  them  l>ecause  it  was  dark  out  there  and 
the  lights  were  so  dim.  *  •  •  Both  of  mr 
eyes  are  good,  and  I  was  \uAb9  both  of  them 
in  undertaking  to  come  down  those  steps." 

The  Jury  made  answer  to  the  special  ques- 
tions that  Mrs.  Hooper  in  attempting  to 
alight  from  the  passenger  train  at  Ttmpsoa 
slipped  and  fell  and  was  injured  by  reason 
of  placing  her  foot,  in  descending  the  steps, 
too  far  forward  on  or  on  the  outer  edge  of 
one  of  the  steps,  due  to  Insufficient  light  to 
enable  her  to  see  her  way  down  the  steps; 
and  that  the  failure  to  provide  sufficient 
light  at  the  place  was  an  act  of  negligence, 
which  was  tbe  direct  and  proximate  cause  of 
her  Injury.  The  Jury  further  found  as  a 
fact  that  Mrs.  Hooper  was  not  guilty  of  con- 
tributory negligence  In  the  manner  and  un- 
der the  circumstances  of  alighting.  The  evi- 
dence supports  these  findings  of  fact,  and 
they  are  here  adopted,  and  the  evidence 
warrants  the  amount  of  the  verdict 

John  T.  Garrison,  of  Houston,  and  Gnino, 
Imboden  &  Guinn,  of  Busk,  for  appellant 
W.  J.  Townsend,  Jr.,  of  Jacksonville,  W.  M, 
Harmon,  of  Beaumont,  and  W.  B.  O'Qoinn, 
of  Lufkln,  for  appellees. 

LEVY,  J,  (after  stating  the  facts  as  above). 
[1, 2]  The  appellant  requested,  and  the  cooit 
refused  to  give,  a  peremptory  instmctlon  to 
return  a  verdict  for  the  defendant  company; 
and  error  is  predicated  upon  tbe  ruling  of 
the  court  Ai^ellant  bases  the  contention 
for  error  npon  the  insistence  that  the  peti- 
tion of  appellee,  properly  oonstraed,  seeks 
recovery  only  upon  tbe  alleged  act  of  negli- 
gence ta  permitting  "some  bard  substance  to 
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be  and  rentain  upon  tbe  step  of  Its  paaasB- 
ger  coacb,"  proximately  caaslng  her  to  sUp  or 
&U  from  the  atepa,  ocGaMonlng  Injury ;  and 
insists  that  the  eTldenoe  ftdls  to  establish, 
aa  a  matter  of  law,  the  allied  negUgenoe, 
for  that  there  Is  no  erldenoe  showing  that 
SQCh  obstmctlon  bad  been  upon  the  step  a 
gaffldent  length  of  time  tor  the  employte  of 
appellant  to  have  by  reasonable  care  dis- 
covered same.  It  is  believed  the  assignment 
of  error  should  be  overruled.  The  petition 
of  appellee  alleged  three  distinct  acta  of 
negilgence,  and  there  was  ample  evidence  to 
carry  tbe  case  to  the  jury  upon  one  of  the 
alleged  acts,  whl<di  was  the  failure  to  mro- 
Tlde  sufficient  light  to  enable  passengers  to 
descend  the  ooacb  st^s  in  safety.  And  view- 
ing the  instruction  as  asking  tbe  court  to  in^ 
struct  a  verdict  only  in  respect  to  the  al- 
leged act  of  permitting  obstruction  on  the 
step,  it  is  thought  reversible  errors  cannot 
be  predicated  on  the  refusal  to  give  such 
information.  The  Jury  made  the  affirmative 
finding  of  &ct  that  Mrs.  Hooper  did  not  step 
on  anything  in  gating  pfT  the  coacb,  and 
that  there  was  no  obstruction  on  the  plat- 
form to  cause  her  to  fall.  The  legal  efCect 
attaching  to  this  finding  was  to  find  in  tuvor 
of  the  defendant  on  this  partkmlar  act  of  al- 
leged negligence,  and  It  must  be  assumed 
that  the  court  gave  that  legal  effect  to  the 
verdict,  and  did  not  rest  the  judgment  for 
appellee  upon  that  ground  of  alleged  neg- 
ligence. Consequently  no  Injury  would  ap- 
pear to  the  appellant  by  the  refusal  of  the 
Instruction. 

[3]  By  the  second  assignment  of  error  it 
is  contended  that  the  appellant  was  entitled 
to  a  Judgment  In  its  favor  on  the  finding 
of  the  Jury  that  plaintifT  did  not  slip  upon  or 
fall  by  reason  of  an  obstruction  on  the  step, 
because  tlie  other  findings  of  the  Jury  re- 
specting the  alleged  acts  of  negligence  were 
without  any  evidence  to  support  them.  It 
is  believed  the  assignment  should  be  over- 
ruled. It  is  not  thought  that  there  is  InsufQ- 
cient  evidence  of  an  insufficiency  of  light  and 
that  such  negligence  proximately  caused  the 
tDjnty.  If  the  want  of  suffldoit  light,  as 
appears,  to  enable  the  appellee  to  properly 
see  the  steps,  caused  her,  in  descending  the 
steps,  to  place  her  foot  on  one  of  the  steps 
as  she  did,  whether  on  an  obstruction  or  on 
tbe  edge  of  the  step,  tbe  Jury  were  authorized 
to  find,  as  they  did,  that  the  Insuffidaicy  of 
Ugbt  was  the  producing  or  proximate  cause 
of  the  injury. 

[4]  By  Ow  third,  fourth,  sixth,  eighth,  and 
thirteenth  assignments  of  error  the  appel- 
lant assails  the  verdict  of  the  Jury  in  re- 
spect to  finding  negligence  proximately  caus- 
ing Injury  in  not  having  sufficient  light  to 
oiable  appellee  to  alight  safely,  as  being  un- 
supported by  and  contrary  to  tbe  evidence. 


It  does  not  aiq;>ear  tliat  appellant  made  a 
motion  to  set  aside  this  finding  of  the  Jury,  • 
as  must  be  done  in  order  to  predicate  error 
on  the  action  of  the  court  in  refusing  to  set 
it  aside.  Smith  v.  Hessey,  134  S.  W.  256. 
And  treiatlng  the  assignm^its  as  a  refusal 
of  the  court  to  grant  a  new  trial  upon  the 
grounds  stated,  it  is  thought  the  assignments 
should  be  overruled,  for  there  was  sufficient 
evidence  to  support  the  finding  of  the  jury, 
and  the  court  would  not  be  warranted  Is 
saying  as  a  matter  of  law  that  there  was  no 
sufficient  evidence  to  malce  an  issue  for  the 
jury. 

[S]  The  fifth  and  ninth  assignments  of  er- 
ror i>ertaln  to  the  findings  of  the  Jury  on  the 
alleged  act  of  negligence  In  not  as^ting  the 
plaintlfr  from  the  train.  We  conclude  that, 
had  this  t>een  the  only  act  of  negligence  al- 
leged and  proven,  the  appellee  could  not, 
on  the  record,  sustain  the  recovery.  Negli- 
gence is  not,  as  a  matter  of  law,  in  this  re- 
spect proven.  But  eliminating  these  findings 
as  not  authorizing  a  recovery,  there  still  re- 
main findings  of  fact,  supported  by  pleading 
and  evidence,  which  in  legal  effect  entitle 
appellee  to  the  Judgment  rendered.  The  er- 
ror of  tbe  court  is  therefore  without  injury 
to  appellant,  and  does  not  warrant  reversal. 
Rule  62a  (149  S.  W.  x). 

[I]  The  tenth  assignment  of  error  com- 
plains of  the  refusal  to  give  a  special  Instruc- 
tion regarding  contributory  negllgaioe  of 
Mrs.  Hooper  in  getting  off  the  train.  The 
special  charge  practically  assembled  the 
same  facts  that  the  court's  question  author- 
ized the  jury  to  consider.  The  court  sub- 
mitted to  the  jury  for  finding,  "Was  tbe 
plaintlft  Mrs.  Hooper  guilty  of  contributory 
negligence  in  attempting  to  alight  from  the 
said  train  in  the  manner  and  under  the  cir- 
cumstances as  she  did?"  The  jury  answered, 
"No."  The  question  as  submitted  was  suf- 
fidently  broad  enough  and  enabled  the  Jury 
to  consider  all  matters  properly  arising  in 
the  evidence.  This  station  was  the  destina- 
tion of  Mrs.  Hooper,  and  it  was  her  duty 
to  leave  the  train  at  that  point,  and  in  leav- 
ing the  train  she  was  required  to  take  her 
grip  with  her.  If  contributory  negligence 
arises  at  all,  it  was,  as  submitted,  respecting 
the  manner  and  conduct  of  Mrs.  Hooper  In 
descending  the  steps. 

The  eleventh  assignment  of  error  complain- 
ing of  the  action  of  the  court  In  giving  spe- 
dal  issues  4,  6,  and  6  should  be  overruled, 
for  It  does  not  appear  that  "the  ruling"  of 
the  court  was  excepted  to;  and,  if  it  had 
been  excepted  to,  the  evidence  made  the  is- 
sues for  dedsion  by  the  jury. 

The  remaining  assignments  present  no  er- 
ror, and  It  Is  concluded  should  be  overruled. 

The  judgment  Is  affirmed. 
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OTTO  V.  WEEN,  County  Judge,  et  ai 
(No.  6622.) 

XConrt  of  Civil  Appeals  of  Texas.     OalvMton. 
Feb.  28,  1»16.) 

1.  Mandaitos  ®=»67(1)— Tbanbckipt— Duty 
OF  CoDBT— Statute. 

Under  Acts  32d  Lee.  c.  119,  touching  the 
duties  of  court  stenograpoers,  where  plaintiff  in 
-an  action  filed  an  affidavit  of  inability  to  pay  the 
costs  of  appeal  or  give  security  therefor,  which 
affidavit  the  judge  of  the  county  court,  upon 
contest,  held  sufficient,  correct,  and  true,  and 
ordered  that  plaintiff  be  allowed  to  appeal  on 
such  affidavit  without  giving  a  cost  bond,  etc., 
it  was  the  duty  of  such  judge  compellable  upon 
refusal  by  mandamus,  to  order  the  special  ste- 
nographe'r,  appointed  for  the  trial,  to  transcribe 
his  shorthand  notes  of  the  proceedings  without 
charge. 

[H!d.  Notei— For  other  cases,  see  Mandamna, 
Cent.  Dig.  §§  114,  116,  117-120;  Dec.  Dig.  «=> 
57(1).] 

2.  Mandamus  ®=357(1)— Courts  of  Civu.  Ap- 
peals—Jubisdiction. 

Under  Rev.  St.  1911,  art.  1592,  conferring 
upon  Courts  of  Civil  Appeals  the  power  to  is- 
sue writs  of  mandamus  to  enforce  jurisdiction, 
such  a  court  has  power  to  issue  sudi  writ  to 
compel  the  official  stenographer  of  a  county 
court  to  prepare  a  transcript  free  of  charge  fa 
connection  with  a  pauper  appeal,  as  required 
by  Acts  32d  Leg.  c.  119. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  SI  114,  115,  117-l50;  Dec.  Dig.  <3=> 
57(1).] 

-3.  Mandamob  «=»67(1)  —  Stenographer  — 

COUPELLINO    PbEPABATION    OF   TBANSCBIPT. 

A  court  stenographer  may  be  compiled  by 
mandamus  to  transcribe  his  shorthand  notes  of 

groceedings  in  court  taken  by  him  by  virtue  of 
is  appointment 

[Ed.  Note. — For  other  cases,,  see  Mandamus, 
Cent.  Dig.  §$  114,  115,.  117-120;  Dec.  Dig.  <S=> 
^7(1).] 

4.  Mandamus    <S=s»57(1)  —  OFFtcERB— Stknog- 

RAPHBB— PauPBB'b    APPEAL— PbEPARATIOW 

OF  Transcbipt. 

.  A  special  stenographer  in  a  county  court 
appointed  under  Acts  32d  IjCg.  c.  119,  to  act  in  a 
single  case,  who  did  so  for  three  days,  receiving 
his  pay  of  $15  could  be  comi)eUed  thereafter 
by  mandamus  to  prepare  a  transcript  for  the 
plaintifF,  a  jiauper,  free  of  charge,  since  under 
the  statute  it  is  the  stenographer's  legal  duty 
to  make  such  transcript,  so  that  he  does  not 
cease  to  be  an  officer  of  the  court  when  his  pay 
ceases. 

[Ed.  Note.— For  otter  cases,  see  Mandamus, 
Cent.  IMg.  g§  114,  115,  117-120;  Dec.  Dig.  ♦» 
57(1).] 

Mandamus  proceeding  by  H.  B.  Otto 
against  Clark  O.  "Wren,  County  Jndge,  and 
others.    Order  made  in  favor  of  relator. 

Stanley  Thouq^son,  of  Houston,  for  relator. 
Stevens  &  Stevens,  of  Houston,  tor  respoiul- 

•  ents. 

LANE,  3.  This  is  an  original  proceeding 
in  this  court,  instituted  by  H.  B,  Otto  as  re- 
lator against  Clark  C.  Wren,  Jndge  of  tile 
«ounty  cpurt  at  law  of  Harris  county,  and  O; 
R.  Tiriay,  appointed  by  the  Judge  of  said 
court,  at  the  request  of  the'  defendant  in  a 
case  pending  In  said  court,  wherein  H.  B.  Ot- 
to, relator,  was  plaintiff,  and  Harris  county  et 


«1.  were  defendojrts,  to  ^erve  «b  ooart  atesaog- 
rapber  under  tbe  .provisions  ot  section  12  of 
an  Act  ot  the  32d  Legislataro  of  1911,  p.  264, 
H.  L.  Wasbbura,  county  auditor,  and  the 
oouitty  of  Harrifl. 

The  undli^uted  and  admitted  allegations 
of  the  petition  are  that  on  the  18th  day  of 
Novembier,  1915,  at  a  regular  term  of  the 
county  eourt  at  law  of  Harris  county,  of 
which  court  the  respondents  Wren  and  Trlay 
were  Judge  and  special  stenographer,  re^)ec- 
tlvely,  a  certain  cause,  entitled  H.  B.  Otto 
V.  Harris  County  et  al.,  was  tried  and  Judg- 
ment rendered  in  favw  of  said  county,  and 
against  relator,  Otto;  that  In  due  time  re- 
lator filed  and  presented  bis  motion  for  new 
trial,  which  was  by  tbe  court  overruled,  at 
which  time  relator  in  open  court  excepted 
and  gave  notice  of  appeal  to  this  court ;  that 
in  due  time  relator  filed  his  affidavit  of  in- 
ability to  pay  the  costs  of  appeal  or  give  se- 
curity therefor,  which  affidavit  was  contest- 
ed, and  upon  said  contest  respondent  Clark 
C.  Wren,  Judge,  beard,  held,  and  adjudged 
that  said  aflldavlt  was  sufficient,  correct,  and 
true,  and  that  relator  Otto  could  not  pay  the 
costs  of  appeal,  or  any  portion  thereof,  and 
that  he  could  not  give  bond  to  secure  same, 
and  ordered  that  H.  B.  Otto  be  allowed  to 
appeal  on  his  said  affidavit  without  gi\ing  a 
cost  bond ;  that  the  derk  of  said  court  was 
directed  to  prepare  a  transcript  of  the  rec- 
ord, as  required  in  other  appealed  cases ;  that 
thereafter,  in  due  time,  relator  made  and 
filed  his  affidavit  and  motion  asking  respond- 
ent Clark  C.  Wren,  said  trial  Judge,  to  re- 
quire the  respondent  O.  R.  Triay,  special 
court  stenographer,  who  had  theretofore  been 
appolntbd  to  report  the  proceedings  of  the 
trial  of  said  cause  under  the  Act  of  the  32d 
Legislature  of  1911,  p.  264,  and  who  bad  ac- 
cepted said  appointment  and  made  shorthand 
notes  of  said  proceedings  as  required  by  law, 
and  received  $5  per  day  for  such  services  as 
provided  by  said  act,  to  make  and  file  a  tran- 
script of  notes  of  the  testimony  taken  by  him 
at  said  trial ;  that  taid  motion  was  refused 
by  respondent  Wren,  who  caused  an  order 
to  be  entered  in  which  he  finds  that  relator 
Is  unable  to  pay  said  stenographer  cash  for 
his  transcript  and  is' unable  to  pay  any  part 
thereof,  or  to  give  security  therefor;  that 
the  said  stenographer  was  duly  appointed  to 
take  the  testimony  In  said  cause,  and  did 
take  the  same ;  but  that  no  oath  of  any  kind 
was  administered  to  or  taken  by  said  stenog- 
rapher; that  he  took  no  steps  to  qnaUf^  as 
official  stenographer ;  that  there  is  no  provi- 
sion of  law  authorizing  the  granting  of  said 
motion,  and  to  this  order  relator,  in  open 
Court,  excepted.  It  is  also  alleged  that  said 
Trlay,  stenographer,  has  refused,  and  still 
refuses,  to  makp  said  transcript  of  said  notes 
and  file  it  with  the  clerk  of  said  court  as  re- 
quired by  law,  unless  relator  pays  for  same, 
which  relator  Is  unable  to  do,  as  shown  by 
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his  affidATlt  and  the  findlogs  of  the  trial 
Jadg&  It  l8  also  alleged  tbat  It  took  three 
days  to  try  said  cause,  and  tbat  a  number  of 
witnesses  were  examined  and  gave  testimo- 
ny, and  a  number  of  documents  were  Intro- 
duced In  evldenoe,  and  that  It  is  practically 
impossible  for  relator  or  his  counsel  to  re- 
produce said  testimony  nnleas  aided  by  the 
transcript  of  the  notes  of  said  stenographer ; 
that  be  has  a  meritorious  cause  of  action; 
and  that  unless  be  can  have  a  statement  of 
fkcts  l>efore  this  court  he  cannot  properly 
present  the  points  relied  upon  by  him  for 
reversal  of  the  Judgment  rendered  against 
Mm  in  the  trial  court  on  his  appeal  in  this 
court  Be  further  alleges  that  be  has  no 
adequate  remedy  at  law  to  enforce  his  rights. 
Upon  the  foregoing  pleadings,  he  prays  that 
this  court  order  and  direct  respondent  Clarlc 
C.  Wren  to  Issue  an  order  to  respondent  C. 
B.  Xrlay  to  forthwith  transcribe  his  notes  of 
the  testimony  taken  by  him  at  the  trial  of 
said  cause  without  pay,  and  tbat  said  Trlay 
be  required  to  make  said  transcript  in  man- 
ner and  form  as  required  by  law,  and  that 
the  costs  of  these  proceedings  be  taxed 
against  respondents,  etc. 

Bespondents  Wren  and  Trioy  both  admit 
all  the  material  facta  stated  by  relator's 
petition,  but  assert  that  the  $15  i»id  to  said 
Triay  for  his  services  was  p«Lid  by  the  de-, 
fendant  Harris  county.  Said  respondents 
further  answer  as  follo\ys:  That  respontlent 
C9ark  O.  Wren  has  Judicially  acted  upon 
the  matter  in  controversy,  and  tbat  this  court 
has  no  Jurisdiction  to  issue  a  mandamus 
against  him  regarding  the  matter;  tbat  he 
acted  purely  within  his  Judicial  discretion, 
and  that  Ills  acts  cannot  be  corrected  by 
mandamus  proceedings;  that  a  stenographer 
appointed  under  the  provisions  of  the  act 
of  the  Legislature,  supra,  Is  not  a  public 
officer  within  the  meaning  of  the  word  *'of- 
flcer^;  that  If  It  be  held  tbat  he  was  a  de 
facto  ofiScer  his  position  as  such  de  facto  of- 
ficer ceased  to  eslst  when  he  was  paid  his 
fo  per  diem  for  Ms  services  in  reporting 
said  cause;  and  that,  as  he  is  no  Icmger  an 
officer  (if  indeed  he  ever  was  sudli),  manda- 
mns  will  not  lie  to  compel  him  to  perform 
an  official  act 

[1]  Section  4  of  the  Act  of  the  Jjcgislatiue 
of  1911,  p.  284,  known  as  the  Stenographer's 
Act  provides  that  It  aliaU  be  the  duty  of  the 
stenographer  to  take  full  shorthand  notes  of 
all  oral  testimony  offered  In  every  case  tried 
in  the  court  wherein  he  Is  stenogiapher,  etc.) 
to  preeeire  all'euch  shorthand  notes  for  ta- 
tnre  use  or  reference  for  four  years,  and  to 
famish  to  any  person  a  transcript  In  guestlon 
and  answer  form  of  aU  s^di  evldeooe  or  any 
portl4m  thereof,  upon  payment  to  him  of  the 
compensation  provided  by  law. 

Section  5  of  the  same  act  provides  tbat  in 
cases  appealed  the  stenographer  shall  tran- 
scribe the  testimony  taken  by  Um  in  the  case 
In  duplicate,  in  the  form  of  question  and 
answer,  cartii^lng  tbat  anch  transcript  is 


true  and  correct,  and  shall  file  the  same  in 
the  office  of  the  derk  of  the  court  wltliln 
such  reasonable  time  as  may  be  fixed  by  writ- 
ten order  of  the  court;  that  he  shall  be  paid 
15  cents  per  folio  of  100  words  for  the  origi- 
nal copy  and  no  charge  shall  be  made  for  the 
duplicate  copy;  that  the  sum  so  paid  shall 
be  taxed  as  costs  in  the  case. 

Section  6  of  said  act  provides  that  the 
stenographer  shall,  when  requested  by  the 
party  appealing,  prepare  from  the  transcript 
filed  by  him,  as  provided  by  section  5,  a 
statement  of  facts  lu  narrative  form,  in  dupli- 
cate, and  deliver  the  same  to  the  party  ap- 
pealing, for  which  be  shall  be  paid  by  said 
party  the  stun  of  16  cents  per  folio  of  100 
words  tor  the  original  copy,  and  that  no 
charge  shall  be  made  for  the  duplicate  copy; 
that  the  amount  so  paid  shall  not  be  taxed  as. 
coeta 

Section  8  provides  that,  in  any  dvll  case 
where  the  appellant  or  plaintiff  In.  error  has 
made  the  proof  required  to  appeal  his  case 
without  bond,  such  appellant  or  plaintiff  In 
error  may  make  affidavit  of  such  fact,  and, 
upon  the  making  and  filing  of  such  affidavit, 
the  court  shall  order  tbe  stenographer  to 
make  a  transcript  as  provided  in  section  5 
of  said  act  and  deliver  same  as  provided  in 
other  cases,  but  the  steuogiajAer  shall  re- 
ceive no  pay  for  samei 

Section  12  provides  that,  whenever  either 
party  to  a  drll  case  pending  in  the  eowf 
tr  court  shall  apply  therefor,  the  Judge  of 
the  court  sliall  appoint  a  competent  stenog-  . 
rapher  to  r^;x>rt  the  oral  testimony  given  in 
sudi  cfUse.  Such  stenograiAer  sitall  receive 
compensation  to  be  not  less  than  |5  per  day, 
which  shall  be  taxed  and  colleoted  as  costs. 
In  such  «a86,  the  provisions  of  this  act  with 
respect  to  preparation  of  statement  of  facts' 
*  *  *  shall  apply  to  all  statement  of 
faets  in  dvil  cases  tried  In  the  county  court, 
and  all  provisions  of  law  governing  state- 
ment of  facts  *  *  •  to  be  filed  in  distrtot 
court  and  the  use  of  same  on  appeal  shaU- 
apply  to  civil  cases  tried  in  the  county  court 

Slnee  it  is  shown  by  the  undisputed  and> 
admitted  facts  that  relator  has  filed  such' 
affidavits  and  proof  as  the  law  requires  to 
entitle  him  to  have  tlie  lienefits  of  the  stenog- 
rapher's transcribed  notes  without  first  pay* 
ing  for  or  giving  security  for  the  payment  ot 
the  ffees  due  the  steoographegr  tor  transcrib- 
ing his  shorthand  notes  of  the  proceedings 
bad  at  the  trial  of  his  case,  and  tbat  the 
trial  Judge  had  so  found,  the  trial  Judge 
should  have  ordered  tlie  stenograi>her  to 
transcribe  said  notes  on  motion  of  relator.- 
The  trial  Judge  having  Judicially  found  that 
relator  had  filed  such  affidavits  as  required 
by  iaw  in  such  casesi  and  that  said  affi- : 
davit  was  true  and  correct,  the  law  directs 
that  he  shall  order  tbe  stenographer  to 
make  a  transcript  of  his  notes.  Tbe  law 
under  such  case  left  nothing  further  to  tbe 
discretion  of  the  Judge;  but  the  declaration 
of  law  that  he  shall  order  the  transcribed 
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notes  to  mandatory,  and  he  must  make  ancfa 
order  and  cannot  be  heard  to  say  that  he 
has  acted  Judicially,  and  therefore  cannot 
be  compelled  by  mandamns  to  perform  a 
mandatory  duty.  Mlddlehunst  ▼.  Collins,  100 
Tex.  349,  99  S.  W.  1025;  Applebaum  v.  Basa 
et  aL,  113  S.  W.  173;  26  Cyc.  p.  208. 
In  the  last  case  cited  the  court  said: 
"It  ia  a  general  doctrine  that  mandamus  will 
lie  to  prevent  a  failure  of  justice  upon  reasons 
of  public  policy  and  to  enforce  omcial  action. 
Where  a  trial  judge  refuses  to  moke  and  file  a 
statement  of  facts  for  use  on  appeal,  as  recjuired 
by  statute,  mandamus  will  lie  to  compel  him  to 
do  so.  Reagan  v.  Copeland,  78  Tez.  556,  14  S. 
W.  1031;  RaUway  v.  Lane,  79  Tex.  648  [15 
S.  W.  4771,  16  S.  W.  18;  Osborne  v.  Prather, 
83  Tex.  211,  18  S.  W.  613;  Guerguin  v.  Mc- 
Gown,  53  S.  W.  585.  The  reason  in  support  of 
the  right  of  this  court  to  issue  mandamus  ia  con- 
vincing. Having  acquired  jurisdiction  of  the 
case  by  appeal,  and  a  completed  record  being 
the  bnsis  of  the  exercise  of  appellate  juriadic 
tion,  the  Court  of  Civil  Appeals  womd  have 
povrer  to  issue  the  mandamus  to  compel  the 
proper  closing  and  completion  of  the  record  for 
appeal,  because  the  restoration  to  the  record  for 
use,  on  appeal,  of  a  statement  of  facts  of  the 
case,  signed  and  certified  by  the  trial  judge  as 
required  by  law,  is  a  matter  in  furtherance  of, 
and  that  affects  the  exercise  of,  its  appellate  ju- 
.  lisdiction.  The  statute  clearly  prescribes  and 
directly  creates  the  duty  of  the  trial  judge  to 
approve  a  statement  of  the  facts  presented  to 
him  for  use  on  appeal  by  the  parties,  or  to  moke 
up  and  file  one  for  use  on  appeal  in  case  of  dis- 
agreement of  the  parties." 

[2]  However,  we  think  no  good  can  be  sub- 
serred  by  this  court  in  entering  an  order  to 
respondent  Clark  O.  Wren,  county  Judge,  to 
direct  and  order  G.  R.  Trlay,  stenographer, 
to  perform  a  duty  imposed  upon  him  by  law, 
when  this  court  has  the  authority  and  power 
to  directly  order  said  stenographer  to  per- 
form snch  duty  (Rice  v.  Roberts  et  al.,  177 
S.  W.  149;  26  Cyc.  208),  and  Oierefore  we 
will  not  grant  the  .writ  prayed  for,  as  to  i»- 
spondent  Wren. 

[1]  That  a  court  stenographer  may  be  com- 
pelled by  mandamus  proceedings  to  transcribe 
his  shorthand  notes  of  the  proceedings,  taken 
by  him  by  virtue  of  his  appi^tment  we  think 
is  no  longer  an  open  question.  Rice  r.  Rob- 
erts et  aL.  177  8.  W.  149;  Routledge  y.  E1- 
mendorf,  54  Tex.  OIt.  App.  174,  116  S.  W. 
156 ;  26  Cyc.  208,  and  authorities  there  dted. 

[4]  The  respondent  Trlay,  however,  con- 
tends that.  If  he  was  an  officer  by  reason  of 
bis  annlntment  as  special  stenographer,  he 
was  only  a  de  facto  officer,  and  that  such  of- 
fice ceased  to  exist  when  he  was  paid  his 
per  diem  of  $15  for  his  three  days  of  service. 
This  contention  is  not  tenable.  The  law' 
nnder  wblch  respondent  Trlay  accepted  the 
appointment  of  stenographer,  and  as  such 
performed  services,  provides,  as  has  already 
been  shown,  that  when  requested  to  tran- 
scribe his  shorthand  notes,  under  the  facts 


of  tills  case,  It  Is  bis  legal  doty  to  make  such 
transcript;  therefore  he  Is  In  error  In  bis 
contention  that  when  he  received  his  x>ay  his 
duties  ceased.  The  purpose  of  the  law  In 
requiring  or  permitting  the  appointment  of 
a  stenographer,  to  take  shorthand  notes  of 
the  proceedings  In  any  case  Is  that  the  rec- 
ord of  sttdti  proceedings  might  be  preserved 
for  the  information  of  the  court.  Jury,  and 
parties  to  the  suit,  and  It  would  be  a  narrow 
constructlcm  to  pdt  upon  It  to  say  the  court 
has  no  means  by  which  It,  or  the  parties  in- 
terested, coDld  utilize  the  record  so  preserved 
for  their  Information.  Such  constructlott 
would  render  the  law.  In  many  Instances, 
worse  than  useless.  We  take  It  that  no  one 
would  contend  that  should  a  court  stenogra- 
pher voluntarily  resign.  Immediately  after 
taking  shorthand  notes  of  court  proceedings 
in  his  official  capacity,  the  court,  or  parties 
to  the  suit,  would  be  porwerless  to  obtain  the 
use  of  the  transcript  of  such  notes  on  the 
theory  that  the  stenographer  was  no  longer 
an  officer,  and  therefore  not  subject  to  man- 
damus proceedings.  The  act  of  transcribing 
his  Shorthand  notes,  under  certain  conditions, 
is  a  continuing  duty  of  the  stenographer, 
and  such  duty  may  be  enforced  by  mandamus 
proceedings.  Mlddlehurst  ▼.  Collins,  100 
Ter.  349,  99  S.  W.  1025 ;  Rice  v.  Roberts,  177 
S.  W.  149;  Routledge  v.  Elmendorf,  54  Tex. 
Civ.  App.  174,  116  S.  W.  156;  26  Cya  208; 
State  V.  Supple,  22  Mont  184,  56  Paa  20. 

In  the  case  of  Rice  y.  Roberts  et  al.,  su- 
pra. It  Is  said: 

"Nor  is  it  any  answer  for  the  stenographer  to 
say  (which  we  grant  as  true)  that  any  appellant 
has  the  right  to  prepare  a  statement  of  facts 
independent  of  the  Bteaograpber's  notes  and 
transcript  While  he  has  such  right,  he  also 
has  the  right  to  have  the  benefit  of  the  report  of 
the  case  made  by  the  offldal  stenographer  during 
the  trial  to  aid  Mm  in  making  a  statement  of 
facts.  Besides,  in  this  case  it  is  stated  in  re- 
lator's petition,  and  is  not  denied  by  either  re- 
spondent, that  it  win  be  [practicallr]  impossible 
to  make  a  oonreet  statement  of  facts  without  the 
aid  of  the  steuDgrapber's  tnuiacript  of  hia 
notes." 

Having  reached  a  coitdnslon  In  anpport 
of  relator's  appllcatioii.  It  la  ordered  that 
respondent  O.  R.  Trlay  transcribe  the  testi- 
mony In  the  form  of  questions  and  answers, 
and  transcribe  the  other  proceedings  recorded 
by  him  In  the  case  of  H.  B.  Otto  v.  Harris 
County  et  al.,  No.  12406  on  the  docket  of  the 
county  court  at  law,  of  Harris  county,  tried 
during  tile  month  of  September,  1915;  that 
he  certify  that  such  transcript  to  true  and 
correct  and  fll^  the  same  in  tiie  oflBce  of  the 
clerk  of  said  court  within  20  days  from  this 
date.  It  Is  also  ordered  that  the  costs  of 
this  proceedbig  be  taxed  against  respondent 
Trlay. 
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KKPPLISB  «t  aL  t.  TEXAS  LUMBBB  MFa 
CO.  et  aL    (No.  80.)* 

(Coart  of  CSyil  Appeal*  of  Texas.    B«aamoBt. 

Feb.  17. 1916.    itehearinK  Denied 

March  16,  1916.) 

1.  Appbai.  and  Ebbob  «s»1040(1(^— Review 
—  HABVTjiaa  Ebbor  — BuuNas  on  Pi.ead- 

WGS. 

Overmling  8  gpeelal  ezceptioD  to  tte  peti' 
tion  for  its  failure  to  set  out  the  first  linK  in 
plaintiffs'  chain  of  title  was  not  prejudicial, 
where  common  source  of  title  to  the  land  in  con- 
troversy was  agreed  upon  by  the  parties  at  the 
trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4098,  4105 ;  Dec.  Die.  «=» 
1W0(10).J 

2.  i^npuTATioRa  4s>14(9)— Ibespasb  to  Tby 

TlTLB— E  VIDBN  CB. 

In  trespass  to  try  title,  where  the  parties 
agreed  that  the  parties  might  read  from  the 
county  clerk's  or  district  clerk's  records  any  pa- 
per they  desired  to  offer  in  evidence,  and  each 
%-aived  the  tiling,  three  days'  notice,  and  affi- 
darits  of  loss  of  originals,  with  the  understand- 
ing that  plaintiffs  should  furnish  a  list  with 
book  references  in  their  chain  of  deeds  10  days 
bffore  trial  and  file  certain  original  powers  of 
attorney,  and  the  list  of  references  was  furnish- 
ed as  agreed,  the  admission  of  the  title  papers 
was  not  error,  though  the  powers  of  attorney 
were  not  produced  tiU  the  trial. 

[Ed.  Note-— For  other  cases,  see  Stipulations, 
Cent.  Dig.  $  33;    I>ec.  Dig.  <S=>14(9).] 

3.  Appeai.  and  Ebbob  «=>301— PBBSBnziife 

QXTBSnotfB  IN   TSIAI.   COUBT — MOTION   VOt 

New  Tbiai,. 

Where,  no  complaint  was  made  in  a  motion 
for  new  trial  to  the  description  of  land  in  a 
power  of  attorney  offered  in  evidence,  the  ob- 
jection cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  $f  1743,  1753-1755;  Dec. 
Dif.  <S=»301.1 

4.  Plgadino  ®=»245<4)— Tbial  Amknoioeht— 

DiSCKETION    OF   CoDRT. 

In  an  action  of  trespass  to  try  title,  where 
there  was  e^-idence  that  plaintiffs  were  innocent 
purchasers  for  value  without  notice  of  deeds 
and  conveyances,  an  allowance  of  a  trial  amend- 
ment, alleging  that  they  were  owners  by  virtue 
of  being  innocent  purchasers  for  value  without 
nntivp  of  any  deeds  or  conveyances  under  which 
defendants  claimed,  was  not  an  abuse  of  dis- 
cretion of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C<nt  Dig.  !!  660,  664-666;  Dec.  Dig.  <8=3 
245(4).] 

5.  Appeial  and  Erbob  ^=9062(4)  —  Recobd — 
Defects  and  Objections. 

A  statement  of  facts  prepared  by  the  trial 
court,  counsel  having  failed  to  agree  on  a  state- 
ment, cannot  be  called  in  question  as  not  stat- 
inz  the  facts  proven  on  the  trial,  and  assign- 
ments challenging  its  Correctness  cannot  be  con- 
sidered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  {2852;  Dec  Dig.  «=»662(4).] 

Appeal  trom  District  Court,  Hardlu  Coun- 
ty; J.  Llewellj'ii,' Judge. 

Action  by  theTexas  Lumber  Mdniifacturing 
Company  and  others  Against  Mrs.  Julia  A. 
Keppler  and  others. ,  From  a  Judgment  for 
plaintifTs,  defendants'  appeal.  '  Affirmed. 


■  Smith  &,  Kemble,  of  Waxahacbie, .  and  % 
L.  Aycook  and  A.  M.  RIU,  both  of  Kouubse, 
for  appellants.  Greer,  Nail  &  Bowers  and  W. 
W.  Cruse,  all  of  Beaumont,  for  appellees. 

BROOKE,  J.  This  suit  was  filed  on  the 
24th  day  of  Norember,  1914,  by  plaintiffs, 
against  Ida  May  Wlngate,  Walter  Wingate, 
Mattle  Wingate,  Kula  R.  Davis  and  husband, 
Walter  A.  Davis,  Jessie  C.  BUlups  and  hus- 
band, "W.  F.  Billupe,  Traynham  Smith,  Mrs. 
Julia  A.  Keppler  In  ber  Individual  capacity 
and  as  guardian  of  the  person  and  estate  of 
the  said  Traynham  Smith,  an  idiot,  and  ber 
husband,  Cbarles  E.  Keppler,  R.  H.  Smith, 
Mrs.  Mamie  Whitlock  and  husband,  Arthur 
Whitlock,  and  the  unknown  heirs  of  B  H. 
Smith,  deceased,  their  heirs  or  legal  represen- 
tatives, defendants,  in  trespass  to  try  title 
for  certain  lands  in  Hardin  county.  Plain- 
tiffs pleaded  their  title  and  prayed  t^at  they 
have  Judgment  for  the  title  and  possesslw 
of  the  land  and  premises  described,  and  pray- 
ed, further,  that  the  cloud  cast  upon  the  title 
by  the  aUeged  claim  of  the  defendants  be  re- 
moved, and  that  tbe  plaintiffs  be  quieted.  In 
their  title  to  the  property,  and  for  rents  and 
damagea  and  costs  of  suit.  Afterward  the 
plaintlCCs,  in  open  court,  axmounced  that  th^y 
would  dismiss,  tbe  suit  as  against  the  un- 
known heirs  of  R.  H.  Smith  and  the  unknown 
heirs  of  James  Wales,  deceased.  Judgment 
was  taken  by  default  against  Ida  May  Win- 
gate,  Walter  Wlngate  and  MatUe  Wlngate. 
The  defendants  answered  by.  special  excep- 
tion, to  the  effect  that  the  original  petition 
did  not  allege  that  "title  accrued  to  the  un- 
known heirs  by  death  of  ancestor  dying  in- 
testate, or  give  otherwise  the  particulars  of 
such  accrual,  or  set  out  the  consecutive  chain 
of  title  from  the  sovereignty  of  tbe  soil,"  and 
by  general  denial  and  plea  of  not  guilty,  and 
answered,  claiming  title  to  three-eighths  of 
the  land  in  controversy  through  R.  H.  Smith. 
Evidence  was  introduced,  and  at  the  con- 
clusion of  the  introduction  of  plaintiffs'  tes- 
timony, defendants  filed  a  motion  to  strike 
out  the  evidence  with  reference  to  plaintiffs 
being  Innocent  purchasers  for  value  without 
notice  of  deeds  and.  conveyances,  which  mo- 
tion was  sustained.  Thereupon  the  court 
permitted  the  plaintiffs  to  file  a  trial  amend- 
ment, alleging  that  they  were  the  owners  of 
the  threfe-elghths  Interest  In  the  land  de- 
scribed, as  claimed  by  the  defendants,  they 
being  limocent  purchasers  of  the  same  for 
value,  without  notice  of  any  deeds  or  con- 
veyances under  which  the  defendants  dalm, 
which  said  action  'of  the  court  in' permitting 
the  plaintiffs  to  file  said  trial  amendment 
was  excepted  to  by  the  defendants.  After 
all  the  evidence  was  heard,  the  court  instruct- 
ed the  Jury  to  returii  a  verdict  for  the  plain- 
tiffs, which  was  accordingly  done,  and  the 
case  Is  before  this' court  for  iidjudlcatlon. 

[1]  't^o  action  of  the  trial  conrt,  by  the  ap- 
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peUanits*  first  assignment  of  error,  Is  chal- 
lenged as  error  In  not  sustaining  defendants' 
special  exception  to  the  original  petition,  be- 
catise  in  setting  out  their  chain  of  title  the 
first  link  was  omitted,  falling  to  allege  mar- 
riage or  descent  frcnn  James  Walea,  or  show- 
ing any  marriage  or  marriages,  or  wife  or 
wires.  Appellees  alleged  in  their  petition 
that  the  land  was  patented  to  James  Walea, 
and  then  set  ont  the  names  of  the  parties, 
saying  they  were  heirs  of  James  Walea,  de- 
ceased. Appellees  dismissed  from  their  suit, 
as  stated  above,  the  unknown  heirs  of  R.  H. 
Smith,  deceased,  their  heirs  and  legal  rep- 
resentatives, and  the  unknown  heirs  of  Jamea 
Walea,  deceased,  their  heirs  and  legal  repre- 
sentatives, and  upon  the  trial  of  the  cause, 
common  source  of  title  to  the  land  in  con- 
troversy was  agreed  upon  by  appellants  and 
appellees.  Therefore,  if  error  was  committed 
by  the  trial  court,  it  was  not  prejudicial. 
The  first  assignment  is  therefore  overruled. 

[2]  By  appellants'  second  assignment  of  er- 
ror, it  is  complained  that  the  court  erred  to 
defendants'  prejudice  in  that,  over  their  ob- 
jection, plaintiffs  were  permitted  to  Introduce 
title  papers,  because  the  agreement  to  waive 
notice  and  filing  of  deeds  was  not  complied 
with,  in  this:  Tb&t  the  said  agreement  was 
signed  by  defendants'  counsel  with  the  provi- 
so that  they  should  have  the  originals  of 
certain  powers  of  attorney  filed  at  least  10 
days  before  the  trial,  and  that  such  title 
papers  were  not  filed  untU  announcement  of 
ready  for  trial  was  made.  The  agreement 
was  as  follows: 

"It  is  hereby  agreed  that  either  party  hereto 
may,  on  the  trial  of  this  cause,  read  from  the 
records  in  the  oiBce  of  the  county  clerk  and  the 
district  clerk  of  Hardin  county,  Texas,  any  in- 
strument or  paper  they  desire  to  offer  in  evi- 
dence, and  each  party  waives  the  filing,  three 
days'  notice  and  affidavits  of  loss  of  originals, 
•abject,  however,  to  relevancy  and  competency. 

"[Signed  by  attorneys  for  plaintiffs  and  de- 
fendants.] 

"This  is  signed  with  the  nndecstanding  that 
plaintiffs  will  furnish  defendants'  counsel  a  list 
with  book  references  in  their  chain  of  deeds  ten 
days  prior  to  the  trial  at  the  July  term  of  the 
district  court  and  file  the  original  powers  of 
attorney  to  Steve  Cbenault  (if  procurable)  and 
case  to  stand  continued  after  transfer  to  the 
Seventy-Fifth  district"     ' 

Tblfl  agreement  was  filed  in  this  cause. 
Appelleett  proved  that  they  furnished  defend- 
ants wUh  a  list  of  their  title  papers  on  March 
16,  1916,  in  accordance  with  the  agreement 
to  read  from  the  records,  and  produced  the 
original  powers  of  attorney  upon  the  trial  of 
the  cause.  It  does  not  appear  from  appel- 
lants' bill  of  exoeptions  or  from  this  record 
that  any  injury  resulted  to  appellants  by  the 
action  of  the  lower  court,  and  there  is  no  in- 
tlmatloD  that  appellants  were  not  furnished  a 
list  showing  the  book  and  page  where  the 
said  powers  of  attorney  were  recorded.  We 
see  no  error  in  the  action  of  the  trial  court 
in  this  matter,  especially  as  it  is  shown  that 
the  original  instrumenta  were  admissible 
wltbont  the  filing  and  three  days'  notice. 


[3]  By  the  third  assignment  of  error,  ap- 
pellants complain  that  the  ooart  erred  be- 
cause it  permitted  to  be  read  the  power  of 
attorney  of  Michael  Walea,  over  objection 
that  the  land  described  in  said  instrument 
did  not  describe  the  land  sufficiently  to  au- 
thorize sale  of  any  particular  1,500  acres  of 
land  in  Hardin  county,  and  that  It  was  a 
patent  ambiguity.  The  power  of  attorney  Is 
not  incorporated  in  this  record,  and  we  have 
no  means  of  arriving  at  the  contents  of  the 
same,  but  no  complaint  was  made  in  appel- 
lants' motion  for  a  new  trial  with  reference 
to  the  description  contained  in  said  instru- 
ment ;  therefore  we  aie  constrained  to  ovei^ 
rule  this  assignment. 

[4]  By  their  fifth  and  sixth  asalgnments  ot 
error,  the  appellants  complain  of  the  action 
of  the  trial  court  in  permitting  the  appeUees! 
to  file  their  trial  amendment  after  the  evi- 
dence had  been  dosed.  It  has  been  held  that 
the  pleadings  may  be  amended  by  leave  of 
the  court  after  the  op^iing  argument  had 
been  made.  Telegraph  Oo.  v.  Bowen,  84  Tex. 
476,  19  S.  W.  554;  First  National  Bank  v. 
Sharpe,  12  Tex.  av.  ^p.  223,  33  a  W.  676; 
Railway  CJo.  v.  Howe,  15  S.  .W.  193.  It  ha.s 
also  been  held  that  the  allowance  or  Tefus:il 
of  a  trial  amendment  rests  in  the  discretion 
of  the  trial  judge,  which  will  not  be  disturbed 
on  appeal  in  the  absence  of  abuse.  Doblln 
V.  Taylor  B.  &  H.  Ry.  Co.,  49  &  W.  667; 
Fields  V.  Rye,  24  Tex.  Civ.  App.  272,  59  S.  W. 
306;  White  v.  I'rovldent  National  Bank,  27 
Ttex.  Civ.  App.  4S7,  65  S.  W.  496;  Gooduey 
V.  International  &  G.  N.  Ky.  Co.,  51  Tex.  Civ. 
App.  696,  113  S.  W.  171;  Hastings  v.  Town- 
send,  13G  S.  W.  1143;  Oilliland  v.  Ellison,  137 
S.  W.  168 ;  San  Antonio  &  A.  P.  By.  Co.  v. 
Miller,  137  S.  W.  1194.  It  has  been  held  that 
the  allowance  of  a  trial  amendment  to  the 
petition  after  the  testimony  was  closed  was 
not  ground  for  reversal.  Lewis  v.  Hoeldtke, 
76  S.  W.  309.  It  is  also  held  that  whether  a 
party  to  a  suit  should  be  permitted  to  amend 
his  pleadings,  after  the  argument  had  beguu, 
Is  a  matter  within  the  discreti<m  of  the  trial 
court  St  Paul  Fire  &  Marine  Ins.  Co.  v. 
Cronln,  131  S.  W.  649.  Trial  amendments  to 
conform  to  the  evidence  were  held  not  ground 
for  reversal  in  Merchants'  Ins.  Co.  v.  Reich- 
man,  40  S.  W.  831,  also  in  the  case  of  Flem- 
ing V.  Pringle,  21  Tex.  Civ.  App.  226, 51  S.  W. 
653.  No  abuse  having  been  shown  oC  the  dis- 
cretion of  the  court  in  this  lecwd,  the  said 
assignment  is  overruled. 

[t]  Counsel  for  api>ellanta  wlU  andM«tand 
that,  the  statement  of  facts  having  been  pre- 
pared by  the  court,  counsel  for  appeUees  and 
appellants  having  failed  to  agree  oa  a  state- 
ment, the  said  statement;  of  facts,  as  prepar- 
ed, cannot  be  called  in  Question  as  not  stat- 
ing the  facts  proven  on  the  trial  of  said 
cause,  and  purported  assignments  challenging 
the  correctness  of  said  statement  of  facts 
cannot  be  considered  by  this  court 

W«  have  caratDlly  reviewed  the  record  in 
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this  cauae,  and  have  considered  tbe  vartoos 
assignments  of  error,  an  presented  by  appel- 
lants, and  are  of  tbe  <9inion  that  the  record 
Bbows  no  error  such  as  would  warrant  a  re- 
versal of  this  cause.  Therefore  the  Judgment 
of  the  court  below  ia  In  all  things  affirmed. 
It  Is  so'  ordered. 


LOVING  et  aL  ▼.  HAZBLWOOD  et  aL* 
(No.  932.) 

(Conrt  of  CHvil  Appeals  of  Texas.     Amarlllo. 

f^b.  23,  1916.    Rehearing  Denied 

March  22,  1910.) 

L  Jury  «S919(1)  —  Bight  to  Juby  Tblai.  — 

Lunacy  Pbocekdingb. 

A  Jury  trial  in  lunacy  proceedings  either 
in  the  probate  court  or  in  the  district  court  on 
appeal  was  part  of  the  judicial  system  at  the 
time  of  the  adoption  of  the  Constitution  in  1876, 
and  waa  guaranteed  by  article  1,  section  15 
thereof,  pravidinj;  that  tbe  right  of  trial  by  a 
jury  should  remam  inviolate. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  |i  104,  113,  120,  127-131,  1S3;  Dec.  Di«. 
©=19(1).] 

i  Jury  «=>33(1)  —  Lunacy  Inquisitioh  — 

SxATtTTE— "Jury"  Twal. 

The  commiBBion  for  trial  of  charges  of  lun- 
acy provided  for  by  Acts  33d  Leg.  c.  168,  which 
is  to  be  appointed  by  the  probata  judge  to  con- 
sist of  three  members,  as  many  of  wliom  as  pos- 
sible shall  be  physidans,  and  each  of  whom 
shall  have  the  power  to  administer  oatlis.  compel 
attendance  <^  witnesses  and  ponisb  them  for 
contempt,  wliich  commission  need  not  remain 
together,  but  a  majorit?  of  whom  must  be  pres- 
ent at  any  hearing  and  each  member  must  per- 
■onally  examine  the  respondent,  and  which  must 
make  a  report  agreed  to  by  a  majority  of  the 
memtwrs,  is  not  a  "jury,"  and  the  law  is  there- 
Tore  void  as  violating  oonstitutional  guarantee  of 
jniy  trial. 

[Ed.  'Stttj—Vor  other  caaes,  see  Jaty,  Cent. 
Dig.  H  228,  227;    Dea  Dig.  «=>33a). 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Jury.] 

Z.  Insake  Persons  ®=»51  —  Bond  roB  Cus- 
tody— ^Vaudity. 

Tbe  bond  given  to  secure  the  release  of  one 
adjudged  a  lunatic  under  the  void  act  of  1913 
(Acte  33d  Leg.  c.  163),  the  condition  of  which 
iras  that  the  obligors  will  restrain  and  talie  care 
of  the  lanatic  and  have  him  placed  under  treat- 
ment, and  which  by  the  terms  of  the  statute 
feeders  the  obligors  liable  for  damage  done  by 
tl>e  lunatic,  cannot  be  given  effect  as  a  common- 
law  bond  to  render  the  obligors  liable  for  such 
injuries. 

fEi,  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  83;    Dec.  Dig.  <S=351.J 
4.  liiaANB  Pebsonb  «sa61  —  Bond  fob  Cub- 

TODT— VAUDmr. 

Since  the  bondsmen  who  secured  tlie  release 
of  an  adjadged  Innatic  under  the  provision  of 
tbe  void  act  of  1918  (Acts  33d  Leg.  o,  163)  can> 
Bot,  beeanae  of  the  invalidity  or  the  statute, 
■Drrender  the  lunatic  to  the  sheriff  or  to  an 
asylnm,  and  thereby  be  released  as  provided  by 
statnte,  part  of  the  consideration  for  the  bond 
is  void,  aad  since  it  cannot  be  separated  from 
the  good  consideration,  the  whole  bond  is  void. 
[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  i  83;  Dec.  Dig.  <3=>51.] 

Appeal  from  District  Court,  Potter  County ; 
Hugh  Lu  TJmphres,  Judge. 
Action  by  Mrs.  Frances  Loving  and  others' 


against  R.  R.  Hazelwood  and  otl^eis.  Judg- 
ment for  the  defendants  on  demurrer  to 
the  petition,  and  plaintiffs  appeal.    Aftrined. 

0.  fix  Gustavns,  of  AmariUo,  for  appdlants. 
Boyce  Sc  Davidson,  Veale  &  Davidson,  and 
Crudgington  ft  Works,  all  of  AmariUo,  tor 
appellees. 

HBNDRIOKS,  J.  Tbe  Acts  of  the  Thirty- 
Third  Leglshttme  of  1913,  c.  lOS,  In  regard 
to  proceedings  in  lunacy,  provide  that,  upcm 
an  affidavit,  diarging  that  a  certain  [wrsou 
Is  insane,  the  county  judge  shall  iasne  a  writ 
for  the  apprehension  of  audi  person  and  the 
cause  Is  docluted  as  an  ex  parte  proceeding 
on  the  probate  docket  of  said  court  Tbe 
Judge  sppolntB  a  commission  composed  of 
six  persons  to  Inqolre  into  1±«  charge  of 
lunacy  and  in  counties  of  a  population  of 
less  than  5,000,  one  of  the  members  of  the 
commission  shall  be  a  physician;  tbe  num- 
ber of  physidans  appointed  on  the  commis- 
sion being  increased  in  proportion  to  the 
population  of  tbe  county  in  which  the  pro- 
ceedings are  pending,  the  statute  directing, 
where  the  population  is  50,000  or  over,  each 
member  of  said  commission  shall  l>e  a  physi- 
ciao— the  law  also  containing  a  general 
clause  that  in  any  county  as  many  oC  the 
commissioners  shall  be  physicians  as  the 
county  judge  can  obtain,  regardless  of  popu- 
lation. The  county  Judge  administers  an 
oath  to  each  commissioner  to  make  doe  in- 
vestigation into  tbe  allegations  of  the  affi- 
davit, and  the  commission  Is  then  organized 
by  electing  one  of  Its  members  as  the  chair- 
man thereof,  empowering  a  majority  of  the 
commission  to  fix  the  time  and  place  of  bear- 
lug,  with  notification  to  the  county  attorney, 
who  represents  the  person  making  the  affi- 
davit, and  to  the  respcmdent's  attorney,  se- 
lected by  him,  or  in  lieu  thereof  to  be  ap- 
pointed by  the  county  Judge. 

"The  commission  need  not  remain  together 
at  any  time,  but  a  majority  of  same  must  be 
present  at  the  bearing  of  any  testimony, 
*  *  *  hot  each  member  of  said  commission 
shall  personally  examine  the  respondent" 

Each  member  has  the  power  to  adminis- 
ter oaths  to  witnesses,  to  have  process  is- 
sued by  the  clerk  and  to  compel  their  at- 
tendance, and  to  punish  said  witnesses  for 
contempt,  "as  is  fuUy  provided  by  law  for 
the  county  court"  It  is  required  to  conclude 
Its  Investigation  within  ten  days,  and.  as 
deterndned  by  a  majority,  shall  file  with 
the  county  clerk  a  report  of  its  flndings, 
which  r^ort,  if  Insanity  is  found,  is  read 
to  the  respondent  In  the  presence  of  a  ma- 
jority of  the  commission.  The  report  shall 
state:  (a)  Whether  or  not  the  respondent  Is 
of  unsound  mind ;  and  (b)  if  the  respondent 
is  of  unsound  mind,  whether  he  should  be 
placed  under  treatment  for  such  mental  con- 
dition; and  (c)  if  he  is  of  unsound  mind, 
whether  or  not  he  should  be  placed  under 
restraint 
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If  a  majority  of  the  commission  And  and 
report  all  three  of  the  conditions  mentioned 
aboTB,  the  county  Judge  pronounces  Judg- 
ment In  the  presence  of  the  "respondent," 
as  he  Is  termed,  adjudging  him  a  lunatic 
aod  ordering  him  to  be  conveyed  to  an  asy- 
lum of  the  state  for  restraint  and  treatment. 
The  execution  of  this  writ  Is,  however,  held 
in  abeyance  until  the  county  Judge  Is  notified 
by  the  superintendent  of  asylums  of  a  va- 
cancy, and  that  the  patient  oan  be  accom- 
modated In  one  of  the  asylums  of  the  state: 

"Provided  further,  however,  that  the  person 
to  whom  such  writ  is  directed  shall  not  execute 
same.  *  *  *  if  some  persons  execute  and  file 
with  the  county  judge  a  bond  to  be  fixed  by  the 
county  judge,  payable  to  the  state  of  Texas, 
with  two  or  more  good  and  safficient  sureties, 
to  be  approved  by  the  county  judge,  condition- 
ed that  tbe  party  giving  sndi  bond  will  restrain 
and  take  care  of  such  lunatic  and  have  such 
lunatic  placed  under  the  treatment  for  his  men- 
tal condition  so  lonj;,  in  all  three  instances,  as 
his  mental,  unsoundness  continues,  or  until  he 
is  delivered  back  to  the  sheriff  of  the  county  of 
such  adjudication  for  conveyance  to  a  state 
lunatic  asylum,  or  is  delivered  to  the  superin- 
tendent of  one  of  tbe  lunatic  asylums  of  tbe 
state  and  writ  obtained  therefor,  which  bond 
shall  be  filed  with  and  constitute  a  part  of  the 
records  of  the  proceedings,  and  may  be  sued  and 
recovered  upon  by  any  person  injured  in  bis 
own  name." 

The  appellants  allege  that  Robert  Hazel- 
wood  was  adjudged  a  lunatic  In  the  county 
court  of  Potter  county,  under  the  provisions 
of  this  law,  that  when  he  was  under  re- 
straint, preliminary  to  his  conveyance  to  an 
asylum,  the  appellees  executed  the  bond 
mentioned  for  the  purpose  of  releasing  him 
from  such  restraint  and  from  the  execution 
of  the  Judgment  (v^e  assume,  subject  to  the 
stipulations  In  tbe  bond) ;  that  while  at  lib- 
erty he  committed  a  murderous  assault  upon 
Bfrs.  Loving,  one  of  the  appellants  herein, 
Inflicting  painful  and  permanent  Injuries  and 
ensuing  mental  anguish — ^the  appellants  pray- 
ing for  a  recovery  upon  the  bond,  for  the 
sum  of  $1,000,  the  full  penalty  therein. 

The  district  Judge  of  Potter  county  sus- 
tained a  general  demurrer  to  this  petition, 
and  appellees  endeavor  to  vindicate  this  ac- 
tion, by  asserting  the  nnconstitutlonaUty  of 
said  statute,  upon  two  grounds:  (1)  That 
It  is  In  violation  of  the  Bill  of  Rights  (arti- 
cle 1, 1 19,  providing  that  "the  right  of  trial 
by  a  Jury  shall  remain  inviolate;"  and  (2) 
that  it  brooks  the  due  process  clauses  of  tbe 
state  and  federal  Constitutions,  in  that  the 
tribunal  as  constituted  is  not  competent, 
within  the  meaning  of  the  organic  law,  to 
deprive  a  person  of  his  liberty,  and  neither 
does  the  statute  provide  for  adequate  no- 
tice. 

[1]  We  think  the  following  analysis  and 
i-^ume  by  appellees,  upon  investigation,  Is 
correct: 

"Section  13,  art.  4,  Texas  Cktnstitution  of 
is;w.  provided  that  the  Congress  of  tbe  Republic 
should,  as  soon  as  practicable,  put  into  effect 
the  common  law  of  England.  By  an  act  of 
the  CMigceas  of  the  RepoUic  of  December  20, 


1836  (Laws  1836-37,  p.  l'48).  the  Chief  Justice 
of  tbe  county  court  was  authorized  to  hold  a 
probate  court  and  to  appoint  guardians  for  luna- 
tics. That  by  section  26  of  that  act,  aa  appeal 
was  piven  from  all  decisions  of  the  probate  to 
the  district  court ;  and  that  by  section  41  of  the 
same  act,  the  courts  of  Texas  were  required  to 
follow  the  common  law  of  England  in  reference 
to  injuries  aqd  evidence  when  not  in  conflict 
with  some  other  law  enacted  by  Congress ;  tliat 
sections  31  to  33,  the  District  Court  Act  of  De- 
cember 22,  0836  (Laws  183&-37,  p.  207)  prodd- 
ed for  tbe  drawini|:  of  juries  and  shows  that  the 
trial  of  cases  by  jury  in  the  district  court  was 
considered  as  a  ntatter  of  course.  That  the  pro- 
bate act  of  February  6^  1840  (Laws  1S40.  p. 
110),  contained  a  provision  (section  43)  ^ving 
the  right  of  appeal  from  all  probate  decisions 
to  the  district  court,  and  provided,  in  effect, 
that  there  should  l>e  a  trial  de  novo  in  the  dis- 
trict court ;  that  this  condition  existed  until  tbe 
act  of  Jiarch  20,  1848,  which  gave  tbe  Chief 
Justice  of  the  county  court  power  to  summon  a 
jury  in  the  first  instance  to  try  a  lunacy  cai=e 
and  so  remained  until  February  6,  1S58  (Acts 
7th  Leg.  c.  Sii),  when  practically  the  identical 
provision  was  incorporated  by  section  8  in  an 
act  of  that  date,  organizing  an  asylum,  and  that 
this  continued  in  effect  until  the  Constitution 
of  1876  was  ratified." 

It  may  be  there  was  no  provision  for  a 
Jury  in  a  lunacy  case  in  tbe  county  court  In 
the  first  Instance  until  the  act  of  March  20, 
1848,  but  there  was  a  right  of  appeal  to  the 
district  court,  where  a  trial  by  Jury  could  Ij 
had. 

Tbe  case  of  CoCkriU  r.  Cox,  65  Tex^  669, 
was  one  where  the  county  Judge,  on  account 
of  his  disqualification  to  try  a  contest  over 
the  probate  of  a  wiU,  transferred  the  cause 
to  the  district  court.  The  contestants  de- 
manded a  Jury  over  th^  protest  of  the  pro- 
ponents.   Tbe  Supreme  Court  said: 

"All  the  Oonstltntions  of  the  Republic  and 
state  of  Texas  have  reserved  the  rii^t  of  trial 
by  jury,  in  the  same  language.  *  *  *  A  pro- 
vision preserving  tbe  right  of  trial  by  jury,  ex- 
presaed  in  substantially  the  same  language,  it  is 
said,  is  to  be  found  in  all  tbe  state  Constitu- 
tions, and  it  has  t)een  uniformly  construed  to 
perpetuate  the  right  in  the  cases  in  which  it  ex- 
ists, under  the  laws  in  force  and  practice  pre- 
vailing at  the  date  of  the  adoption  of  tbe  par- 
ticular Constitution.  Cooley  on  Constitutional 
Limitations,  506.  Thus,  when  the  Constitution 
of  Michigan  vas  adopted,  a  party  In  possession 
of  land  was  entitled  to  a  jury  trial  of  a  siiit 
against  him,  Involviuf;  a  title.  It  was  held  that 
the  Legislature  could  not  deprive  him  of  this 
right  by  authorizing  his  adversary  to  proceed  i 
against  him  by  will  to  remove  cloud.  Tabor  T.  I 
Cook,  15  Mich.  322.  In  Indiana,  at  tbe  date  of 
ber  CoBstitution,  a  party  was  entitled  to  have 
a  jury  assess  the  damages  in  condenmaticai  pro- 
ceedings, and  this  right  was  held  to  be  in-  ' 
violabie.  •  •  •  The  provision  in  the  Const!- 
tntion  of  1876,  that  the  right  of  trial  by  jurf 
shall  remain  inviolate,  must  be  considered  at 
perpetuating  the  right  in  the  cases,  in  which,  at 
the  date  of  its  adoption,  it  bad  been  so  univer- 
sally recognized  and  firmly  establidied,  as  ia 
the  contest  arising  over  the  proof  of  wills." 

If  a  Jury  trial  In  lunacy  proceedings  was  a 
part  of  our  Judicial  system  at  the  time  of  the 
adoption  of  tbe  Constitution  of  1876,  and  If 
this  act,  providing  for  the  appointment  of  a 
commission  by  the  county  Judge  (without  tbe 
right  of  appeal  to  the  district  court  where  a 
Jaiy  could  he  had)  In  aoatten  of  luna<7, 
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abridges  this  rigbt,  sach  set  Is  nnoonstltti- 
tlonal. 

[I]  Upon  an  tmalyBls  of  this  law,  upon  the 
qnestioa  whether  this  connnlBsion  consti- 
tutes a  Jury,  and  that  Its  proceedings  would 
constHnte  a  jury  trial,  we  Observe  that  a 
quornin  of  the  commission  has  the  iwwer  to 
hold  sittings,  swear  the  witnesses,  commit 
them  for  contempt,  receive  any  evidence  It 
desires,  and  thereupon  Its  findings  and  re- 
port are  final.  When  the  judgment  of  the 
court  Is  pronounced,  based  upon  the  findings 
and  report,  In  the  presence  of  the  respondent, 
adjudging  him  a  lunatic,  and  ordering  blm 
conveyed  to  an  asylum,  the  mentality  of  the 
judge,  as  an  act  of  discretion  and  judgment, 
has  been  as  foreign  to  the  i>roceedlngs  as 
that  of  the  clerk  of  the  court  when  he  en- 
ters the  judgment  upon  the  docket  of  the 
court.  The  judge's  mission  Is  a  ministerial 
function  without  any  participation  In  the 
proceedings,  except  as  stated,  and  with  no 
other  altematlve  than  to  make  the  report  of 
the  commission  the  judgment  of  the  court  or- 
dering tbe  respondent  to  the  asylum,  without 
any  judicial  control  whatever  to  vacate  said 
judgment,  and  from  -  which  there  is  no  ap- 
peal. Willie  each  member  of  the  commission 
in  required  under  the  law  to  personally  ex- 
amine tbe  respondent,  any  two  members  of 
said  commission  may  absent  themselves  from 
any  hearing  or  sitting,  when  testimony  of 
tbe  man's  sanity  or  insanity  Is  adduced. 
There  Is  no  privilege  granted  In  the  stat- 
ute for  the  presence,  or  compulsory  attend- 
ance, of  the  resjMndent  required  before  tbe 
commission  sitting  as  a  board  of  inquiry, 
when  in  custody  of  tbe  sherifT,  unless  you 
imply  that  such  tribunals  would  always  re- 
quire such  persons  present  as  an  orderly  and 
proper  presentation  of  his  defense.  If  four 
constitute  a  quorum.  It  Is  easily  discerned, 
in  analyzing  thist  law,  that.  If  a  commission 
bas  successive  sittings,  the  members  of  the 
same,  as  a  whole,  may  not  be  the  same  at 
any  one  hearing. 

It  is  entirely  possible,  and  probable,  In 
some  cases,  for  such  a  commission  to  have  a 
division  of  opinion  on  «itlrely  different  evi- 
dence— some  of  the  members  having  heard 
certain  evidence  and  others  dUIerent  testimo- 
ny. If  the  whole  personnel  need  not  remain 
tbe  same  at  successive  sittings,  if  a  majority, 
or  even  the  entire  number,  conclude  to  re- 
port that  a  respondent  Is  insane  and  should 
be  treated  and  confined,  they  can  agree,  some 
upon  a  certain  character  of  testimony,  and 
others  upon  testimony  of  an  entirely  different 
nature. 

Relatives,  or  friends,  who  are  anxious  to 
incarcerate  the  respondent,  or  zealous  In  pre- 
venting it  (whichever  way  their  Inclinations 
or  interests  lead  them),  could  testify,  some 
before  one  quorum  and  some  before  another, 
and,  some  of  which  testimony  a  portion  of  the 
commissioners  may  have  never  heard,  ao- 
U)nUng  to  the  change  in  quorums.    Some  may 


hot  hare  heard  any  and  join  In  a  majority 
report  relying  upon  their  sole  personal  ex- 
amination of  tbe  reapondient,  while  in  cus- 
tody of  the  sheriff,  and  what  the  othen  might 
tell  them  of  the  testimony  at  the  hearing. 
The  quorum,  actually  hearing  the  testimony, 
may  divide  In  opinion  as  to  the  sanity  of  ttie 
respondent,  and  the  other  two,  not  sitting, 
can  favor  one  side,  or  the  other,  as  their  judg- 
ment, based  upon  a  personal  examination, 
would  dictate. 

In  fact,  this  commission  does  not  have  to 
have  any  sitting.  Where  is  the  power  to 
command  otherwise?  Hie  county  judge,  aft- 
er its  organization,  has  no  connection  with 
this  body,  except  to  pronounce  a  judgment 
upon  a  finding  of  the  whole  or  a  majority 
thereof.  I^ch  member  of  this  commission 
may  make  a  personal  examination  of  the  re- 
spondent, and  the  next  day  the  commiaalon,' 
or  a  majority,  may  report  him  Insane,  upon 
which  tbe  county  judge  must  order  him  to 
ail  asylum.  There  is  no  contrary  interdic- 
tion, a*  a  compoteory  duty,  to  prevent  it. 
While  each  member  has  to  examine  the  re- 
spondent, however,  any  two,  at  any  different 
hearings,  may  absent  themselves  from  the 
same;  hence  It  Is  clearly  implied  that  this 
persosal  examination  by  each  of  the  members 
is  not,  necessarily,  at  a  hearing  when  the 
commission  is  sitting  as  a  tribunal: 

"By  the  Ehiglish  chancery  practice  the  court 
had  no  inherent  and  general  jurisdiction  over 
idiots  and  lunatics  as  it  did  of  infanta.  *  *  • 
This  special  juriadictiou  uf  the  chancellor  was 
exercised  oa  follows:  Some  friend  of  tbe  lunatic 
would  address  a  petition  to  the  chancellor  per- 
sonally, setting  forth  the  fact  that  such  person 
was  a  hiaatic,  thereupon  the  ohanceUor  would 
issue  a  special  commission,  directing  a  judicial 
inqoisitioti  of  the  alleged  lunacy,  which  was  al- 
ways tried  by  a  jury.  Upon  the  return  of  tbe 
commission  and  inquisition,  if  the  party  was 
found  to  be  a  lunatic  the  chancellor  appointed  a 
committee,  whose  duty  it  was  to  take  charge  of 
the  person  and  property  of  the  lunatic."  How- 
ard V.  Howard,  87  Ky.  616,  9  3.  W.  411,  1  U 
R.  A.  610 ;   Buswell  oa  Insanity,  p.  86. 

"At  common  law  an  insane  person  may  be  4em- 
porarily  restrained  without  legal  process,  and  if 
need  be  in  an  asylum,  if  bis  going  at  large  would 
be  dangerous  to  himself  or  to  others,  preliminary 
to  the  institution  of  judicial  proceedings  for  the 
determination  of  his  mental  condition,  and  such 
a  restraint  does  not  violate  any  constitutional 
provision  [citing  authorities].  When,  however, 
•  •  ♦  the  confinement  is  permanent  in  na- 
ture, tbe  person  thus  confined  is  deprived  of  bis 
liberty  which,  in  order  to  be  lawful,  must  be  in 
pursuance  of  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  after  such  person  has  bad  suffi- 
cient notice  and  an  adequate  opportunity  to  de- 
fend." In  re  Allen,  82  Vt  871,  73  Atl.  1080, 
26  L.  R.  A.  (N.  S.)  238.  Also  In  re  Phillips, 
158  Mich.  155,  122  N.  W.  554. 

"  'Trial  by  a  jury,'  in  the  primary  and  usual 
sense  of  tbe  term  at  common  law  and  in  the 
American  Constitutions,  is  not  merely  a  trial 
by  a  jury  of  twelve  men  before  an  officer  vested 
with  authority  to  cause  them  to  be  summoned 
and  impaneled,  to  administer  oaths  to  them  and 
to  tbe  constable  in  charge,  and  to  enter  judg- 
ment and  issue  execution  on  th«r  verdict ;  but 
it  is  a  trial  by  a  jury  of  twelve  men,  in  the  pres- 
ence and  under  tbe  superintendence  of  a  judge 
empowered  to  instruct  them  on  the  law  and  to 
advise  them  oa  the  facts  (exmpt  on  acquittal  of 
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a  criminal  charge),  t»  «et  adde  tlicir  Todict  if 
in  Iiis  omnioD  it  is  asainst  tlie  law  or  the  evi- 
dence. TiuB  propoeition  haa  been  to  generally 
admitted,  and  so  aeldom  contested,  that  there 
haa  been  little  occaaion  for  ita  diatinct  aaaer- 
tion."  Capital  Traction  Co,  v.  Hof,  174  U.  S. 
13,  10  Sup.  Ct.  586,  48  L.  Ed.  877,  878.  . 

Tlie  above  opinion,  in  stating  twelve  men 
as  constituting  a  jury,  has  reference  of  course 
to  the  common  law  on  the  subject  where  the 
number  was  not  designated  nor  changed  by 
law. 

The  EI  Paso  court,  In  passing  upon  tills 
question,  and  applying  the  case  of  OockriU  t. 
Cox,  65  Tex.,  supra,  says: 

"The  rijrht  of  trial  by  jury  in  lunacy  inqui- 
sitioDs  seems  to  have  been  one  of  'the  cases  in 
which  the  right  existed  and  had  been  uniformly 
and  universally  recognized  and  firmly  establish- 
ed' by  the  statutes  of  the  state  at  the  time  of 
the  adoption  of  the  present  Constitution. 
•  ♦  *  The  Constitution  does  not  in  words 
gnarantee  the  right  of  trial  by  jury  in  lunacy 
oases,  and  the  right  in  such  cases  is  one  that 
comes  in  by  interpretation  and  adoption,  because 
Iqr  'statutory  provision  and  practice  it  had  l)e- 
come  established.'"  White  v.  White,  183  S. 
W.  369,  opinion  rendered  January  14,  1016,  not 
yet  officially  published. 

It  Is  probably  the  rule  that  it  is  competent 
to  deny  to  parties  the  privilege  of  a  trial 
before  a  Jury  in  a  court  of  first  instance, 
provided  the  right  Is  allowed  on  appeal. 
Cooley  on  Constitutional  Limitations  (7tli 
Ed.)  p.  591. 

The  same  author,  in  referring  to  a  con- 
stitutional right  of  tills  character,  says: 

"The  constitutional  provisions  do  not  extend 
the  right;  they  only  secure  it  in  the  cases  in 
which  it  was  a  matter  of  right  before." 

Where  secured,  he  further  says: 
"The  party  is  therefore  entitled  to  examine 
into  the  qualifications  and  impartiality  of  the 
jurors,  and  to  have  the  iHwceedmgs  public ;  and 
no  conditions  can  be  imposed  upon  the  exercise 
of  the  right  that  shall  impair  its  value  and  use- 
fulness."   Pages  590,  591. 

'iThere  is  no  provision  in  this  law,  giving  the 
right  to  respondent  or  his  attorney,  to  chal- 
lenge the  qualifications  of  any  commissioner, 
after  having  l>een  appointed,  on  account  of 
any  interest,  or  of  any  bias,  or  prejudice, 
as  to  his  propriety  in  serving  upon  the  same. 

It  is  clear  that  this  body  is  not  a  Jury,  nor 
timt  the  proceeding  before  it  constitutes  a 
Jury  trial,  in  accordance  with  a  conception  of 
the  law  of  the  land  as  applied  to  such  sub- 
jects. 

It  is  argued  with  some  persuasiveness  that, 
on  account  of  the  ministerial  and  perfunctory 
duty  of  the  county  Judge,  such  a  respondent 
is  not  tried  by  a  court.  Though  the  commis- 
sion has  some  of  the  powers  of  a  court,  viz., 
the  right  to  commit  witnesses  for  contempt, 
which  constitutes  a  Judicial  power  inherent 
In  all  courts,  and,  in  reality,  its  findings  and 
report,  stripped  of  form  and  looking  to  the 
substance,  has  a  finality  attached  to  it,  with 
the  county  judge  exercising  only  a  ministerial 
function,  in  propounding  the  judgment  there- 
upon; etai,  however,  it  lacks  several  essen- 
tial elements,  one  of  which  particularly  it 
bad  no  Jurisdiction  to  render,  nor  power  to 


eBforce,  a  Judgment.  Henderson  ▼.  Beaton, 
52  Tex.  29,  wherein  the  Sapreme  Conrt  beld 
the  old  Oommission  of  Appeals  not  a  court ; 
Accousi  V.  Stowers  Furniture  Co.,  83  S.  W. 
1105. 

The  Supreme  Court  of  Michigan  held  tbat, 
by  the  term  "courts,"  as  used  in  the  Constitu- 
tion of  Michigan  (article  6,  {  1),  providing  for 
the  investiture  of  Judicial  power  in  the  Sa- 
preme Court,  in  circuit,  probate,  and  in  Jus- 
tice courts,  is  meant  a  permanent  organiza- 
tion for  the  administration  of  Justice,  and 
not  those  sqpedal  tribunals  occasionally  called 
into  existence  by  particular  exigencies  and 
that  cease  to  exist  with  such  exigencies.  Bis- 
seU  V.  Heath,  98  Mich.  472,  57  N.  W.  586. 

If  a  person  charged  with  insanity  is  entitl- 
ed to  a  jury  trial,  and  we  think  he  is,  and 
if  such  a  commission,  as  constituted  by  the 
statute,  is  a  mere  appanage  to  the  county 
court,  whose  proceedings  are  violative  of  that 
right,  without  the  right  of  appeal  to  a  court 
for  a  Jury  trial  de  novo,  the  law  Is  un- 
constitutional.   We  think  tils  law  is  void. 

[3]  On  the  question  of  the  validity  of  the 
bond.  Chief  Justice  Phillips  held,  in  the  case 
of  Watkins  v.  Mlnter  (Sup.)  180  S.  W.  229, 
that  the  bond  in  that  proceeding,  though  not 
in  accordance  with  the  statute,  was  good  as 
a  common-law  obligation,  for  the  reason  that 
it  was  not  executed  in  relation  to  a  right 
which  the  defendants  were  entitled  to  exer- 
cise without  the  giving  of  a  bond,  and  also 
that  it  was  a  voluntary  obligation,  supported 
by  a  suflSdent  consideration — ^the  discharge 
of  Claude  Mlnter  from  custody.  In  tbat 
cause  the  sureties.  In  their  obligation,  outside 
the  statute  then  in  vogue,  agreed  to  faith- 
fully protect  all  animal  and  human  life,  and 
become  responsible  for  all  damages  that  may 
hereafter  arise  by  reason  of  the  acts  of 
Mlnter,  and  it  was  said: 
."Under  these  terms  it  is  plain  that  a  suit 
could  l>e  maintained  on  the  bond  •  •  •  for 
tlte  use  of  any  one  injured"  by  the  ne^igenoe  of 
the  liondsmen. 

The  plaintiff  sounds  his  case  entirely  upon 
the  judgment  of  insanity,  the  execution  of 
the  bond,  the  tortious  acts  of  Robert  Haael- 
wood,  and  the  failure  to  restrain  tiim  as  a 
breach  of  the  bond.  This  bond  is  merely 
payable  to  the  state  of  Texas,  conditioned 
tbat  the  parties  will  restrain  the  lunatic, 
take  care  of,  and  place  him  under  treatment 
for  his  mental  condition,  so  long  as  his  men- 
tal unsoundness  continues,  "or  until  he  ia 
delivered  back  to  the  sheriff  of  the  county 
•  •  ♦  for  conveyance  to  a  state  ionatic 
asylum,  or  is  delivered  to  the  superintendent 
of  one  of  the  lunatic  asylums  of  the  state 
and  receipt  obtained  therefor."  It  is  per- 
force of  the  statute,  and  not  in  the  bond,  tbat 
It  "may  be  sued,  and  recovered  upon,  by  any 
person  injured,  in  his  own  name." 

Justice  Lipscomb  said,  in  the  case  of  John- 
son v.  Ersklne,  9  Tex.  p.  10: 

"We  believe  that  if  a  bond,  intended  to  be 
taken  by  the  authority  of  a  statute,  cannot  l>e 
sustained  as  a  statutory  bond,  tliat  it  cannot 


Digitized  by  LjOOQ  l€ 


TexJ 


HOOVEN-OWtaNd-RSNTSCHLER  CO.  v.  T.  BtSKTVER  A  00. 


tji^ 


ba  Tslld  aa  a  common  law,  voibintary  bond,' 
onleea  it  will  stand  aa  «ucb,  without  the  aid  of 
the  statute  by  which  -it  has  been  repudiated." 

See.  AlBo.  Hillman  v.  Maylier,  88  Tex.  OIt. 
App.  378,  85  S.  W.  818,  and  cmbb  dted. 

Article  lei,  providing  for  the  issuance  of 
the  writ,  carrytDg  Into  execution  the  judg- 
ment of  lunacy,  places  tbe  respondent  in  the 
custody  of  the  sheriff  tot  oonverance  to  a 
lunatic  asylum — its  execution  suspended  un- 
til a  vacancy  occurs.  Sucb  person  Is  classed 
as  a  public  patient,  "adjudged  insane,  by  a 
court  of  competent  Jurisdiction,  •  •  ♦ 
and  ordered  to  be  conveyed  to  tbe  asylum." 
Section  1,  article  ISi. 

The  bond  prescribed  by  article  161  te  to 
prevent  the  execution  of  the  Judgment  and 
the  writ  In  pursuance  thereof,  with  the  add- 
ed feature  of  recovery  thereupon  "by  any 
person  injured." 

[4]  If  the  Judgment  and  the  writ  are  void, 
there  is  no  final  adjudication  of  lunacy,  and 
the  sheriff,  of  course,  could  not  convey  to  the 
asylum,  nor  could  the  superintendent  receive 
the  respondent;  neither  could  the  bondsmen 
redeliver  the  respondent  to  the  sheriff  or  to 
the  superintendent  for  that  purpose.  If  the 
judgment  and  the  writ  are  void  we  think 
the  bond  Is  also  void;  and  If  you  eliminate 
the  statute  wholly  from  the  bond,  which 
givetf  tbe  right  to  any  person  injured  to  sue 
upon  tbe  same,  it  Is  merely  an  obligation  to 
the  state  of  Texas  that  the  bondsmen  will 
restrain  Bazelwood  and  treat  him  for  bis 
mental  unsoundness  until  they  return  him  to 
the  sheriff  for  conveyance  to  the  asylum, 
or  deliver  him  to  the  superintendent  of  the 
same. 

The  rules  are  rather  familiar  as  to  the 
right  of  a  third  jjcrson  In  equity  to  enforce 
a  contract  made  for  his  benefit,  though  not 
a  party  thereof.  Page  on  Contracts,  vol.  3, 
f{  1318,  1319.  The  case  of  Watklns  v.  Mln- 
ter,  where  the  bondsmen  spedfleally  obligat- 
ed themselves  to  protect  all  human  life  "and 
become  responsible  for  all  damages  that 
may  hereafter  arise  by  reason  of  the  acts 
of  •  *  •  Claude  Mlnter,"  falls  into  that 
class.    The  Supreme  Court  said: 

"Being  only  a  common-law  obligation,  the 
bond  derives  no  aid  from  the  statute.  But  Its 
terms  are  such  aa  to  clearly  render  it  enforce- 
able without  reference  to  the  atatufe." 

There  are  cases,  of  course,  where  a  bond 
Is  void  as  a  statutory  bond,  by  reason  of 
being  made  payable  to  the  wrong  person.  A 
replevy  bond,  void  as  a  statutory  delivery 
bond,  on  account  of  being  payable  to  the  of- 
ficer instead  of  to  the  plaintiff  in  execution, 
is  a  valid  common-law  obligation,  because 
the  sureties  become  liable  for  the  payment 
of  tbe  debt  to  the  ectent  of  the  value  of  the 
property  which  has  been  surrendered;  the 
proceedings  show  the  beneficiary  of  the  bond. 
Jones  T.  Hays,  27'  Tex.  1 ;  also  see  Bank 
V    Lester,  73  Tex.  643,  U  8.  W.  626. 

In  San  Francisco  Iiombor  Co.  v.  Bibb,  139 


Cal.  fea,  72  Pac.  964,  It  ^ha  beld  that  a 
bond  given  to  secure  a  building  contract  and 
executed  in  pursuanoa  of  a  void  section  of  a 
particular  statute,  which  made  the  bond  ex- 
pressly inure  to  the  benefit  of  all  persons 
who  perform  labor  for  or  furnish  materials 
to  the  contractor,  is  wholly  void  and  could 
not  be  sustained  as  a  common-law  bond. 

It  is  said,  however,  In  the  case  of  Steven- 
son V.  Morgan,  67  Neb.  207,  93  N.  W.  180,  108 
Am.  St  Rep.  620,  that  if  a  bond  is  executed 
In  pursuance  of  a  statute  declared  uncon- 
stitutional, and  rests  upon  a  consideration 
Independent  of  the  statute,  it  may  be  enforc- 
ed as  a  common-law  obligation. 

If  an  instrument  rests  partially  upon  a 
void  consideration  and  partially  upon  a  good 
consideration,  If  yon  are  unable  to  sever  the 
consideration  as  actuating  the  promisor,  the 
whole  Instrument  Is  void.  Clark  on  Con- 
tracts, p.  473.  The  bondsmen  in  this  in- 
stance would  have  the  right  and  privilege, 
if  tbe  instrument  and  the  writ  were  valid, 
to  deliver  Haselwood  to  tbe  superintendent 
of  the  asylum;  If  invalid,  that  right  is  de- 
stroyed. If  this  bond  cannot  be  aided  by  the 
statutory  provision  permitting  some  tblrd 
person  to  sue  and  recorer  upon  it,  we  do 
not  think  tbe  instrument  on  tbe  face  of  it, 
under  tbe  case  made  gives  tbe  right,  nor 
can  It  be  implied  from  its  terms  that  any 
third  person  has  any  beneficial  right  of  en- 
forcement on  account  of  its  breach;  hence 
we  think  the  cause  could  not  be  maintained 
on  tbe  bond. 


HOOVEN-OWENS-RENTSOHLaER    CO.    et 

aL  v.  T.  SCHRIVER  &  CO.  et  aL 

(No.  5586.) 

(Court  of   dvU   Appeals   of   Texas.     Austin. 

Feb.  23,  1916.) 
1.  VkNDOK  and  PlTBCHABXB  «=>283— Yehdob's 

Lien  —  Fobeclosubb  —  (iosTS  or  Receiveb- 

SHIP. 

Plaintiff  owned  real  estate  upon  which  was 
a  sugar  mill,  parts  of  the  machinery  in  which 
were  mortgaged  to  different  parties.  It  convey- 
ed the  property,  reserving  a  vendor's  lien,  and 
entered  into  an  arrangement  with  the  pnrcfaas- 
ers,  under  which  a  part  of  the  cash  payment 
and  certain  of  the  purchase  money  notes  were 
deposited  with  a  bank,  the  proceeds  of  coUecr 
tions  thereof  to  be  diatribnted  among  the  mort- 
gage creditors.  The  purchasers  defaulted,  and 
plaintiff  brought  suit  to  foreclose  the  vendor's 
lien,  and  asked  that  the  mortgagees  be  required 
to  set  up  their  respective  claims.  A  receiver 
was  appointed,  and  an  interlocutoiT  judgment 
ratdeied,  establishiag  the  daims  of  the  moro- 
gagees,  and  they  were  notified  to  intervene^  and, 
pursuant  to  such  notice,  filed  pleas  of  inter- 
vention, setting  up  the  indebtedness  to  them  and 
their  liens,  more  than  a  year  after  the  suit  was 
filed,  and  more  than  nine  months  after  the  re- 
ceiver was  appointed.  The  property  was  sold, 
and  the  mortgagees  made  bids  for  the  property 
covered  by  their  mortgages  of  less  than  tbe 
mortgage  indebtedness.  Beld,  that  the  court 
erred  in  requiring  the  mortgagees  to  make  a 
payment  on  their  bids  for  the  jpuriwse  of  paying 
the  costs  of  the  receivership  in  excess  of'  what 
would' have  been  the  cost  to  them  of  coUecting 
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thair  debt  by  independent  suits  to  foreclose,  as 
their  appearance  bad  only  the  effect  of  deter- 
mining the  amounts  due  them  and  of  fixing  their 
liens,  and  they  received  no  benefits  from  the 
•uit  that  could  not  have  been  obtained  in  a  sep- 
arate suit. 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  795;  Dec.  Dig.  <S= 
288.] 

2.  Vendor  and  Ptibcraskb  9=3283  —  Ven- 
dor's Lien  —  Fobeclosurb  —  Costs  of  Re- 
GEivESBHiF — Liability. 

That  the  mortgagees  received  from  the  bank 
money,  distributed  under  the  agreement  placing 
the  notes  vnth  the  bank,  did  not  affect  their 
rights  under  their  mortgages  any  more  than  if 
such  payment  had  been  made  by  the  plaintiff 
who  owed  the  debt;  the  trust  agreement  and 
the  notice  to  the  mortgagees  thereof  having  stat- 
ed that  the  agreement  would  not  affect  mortgage 
liens. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  795;  Dec.  Dig.  <S=> 
283.] 

3.  Vendor  and  Purchaser  «=283  —  Ven- 
dor's Lien  —  Fobeclosuke  —  Costs  of  Rb- 
ceivebsbif — llabi  litt. 

That  a  considerable  portion  of  the  costs  ad- 
judged by  ttie  court  was  for  taxes  due  on  the 
property  did  not  affect  the  mortgage  liens, 
where  there  were  more  than  suflBclcnt  funds  to 
pay  the  taxes  after  satisfying  the  mortgage 
Hens. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  795;  Dec.  Dig.  i^=> 
283.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  the  San  Benito  Sugar  Manufac- 
turing Company  against  T.  Schriver  &  Co. 
and  others.  From  the  final  Judgment,  the 
defendants  Hooven-Owens-Rentschler  Com- 
pany and  others  appeal.  Reversed  and  re- 
manded, with  instructions. 

Frank  C.  Pierce  and  Ira  Webster,  both  of 
Brownsville,  for  appellants.  J.  M.  Mothersr 
head,  of  San  Benito,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  On  April  24,  1913,  the  San 
Benito  Sugar  Manufacturing  Company,  a  cor- 
poration duly  incorporated  under  the  laws  of 
Texas,  filed  In  the  district  court  of  Travis 
county  its  original  petition,  in  which  It  alleg- 
ed, among  other  things,  that  on  or  about  the 
12th  day  of  April,  1912,  plaintiff  executed 
and  delivered  to  W.  C.  Shaw  a  deed  for  three 
tracts  of  land,  describing  the  same,  situated 
In  Cameron  county,  Tex.,  upon  the  first  of 
which  was  situated  a  sugar  mill  and  other 
Improvements;  that  the  consideration  for 
the  sale  and  conveyance  of  said  property  was, 
among  other  things,  the  executicm  by  said 
Shaw  and  delivery  to  plaintiff  of  eight  prom- 
issory notes,  the  second  of  which  was  for  the 
sum  of  $110,000,  due  January  10,  1913;  the 
third  and  fourth  for  the  sum  of  $16,500  each, 
due  March  12, 1013 ;  the  &fth,  sl.\th,  seventh, 
and  eighth  for  the  sum  of  $33,000  each,  due, 
fespectively,  March  12,  1914,  1915,  1916,  and 
1917;  that  on  January  17,  1913,  there  was 
paid  on  note  Na  2,  $18,000;  that  each  of  said 


notes,  as  well  as  Uie  deed,  retained  a  vendor's 
Hen  on  the  land  sold ;  that  each  provided 
that  if  the  same  was  not  paid  at  maturity, 
all  of  said  notes  might  become  due  at  the  op- 
tion of  the  bolder  thereof;  that  said  note 
No.  2  was  past  due  and  unpaid,  and  that 
plaintiff  had  exercised  Its  option  to  declare 
all  of  said  notes  due ;  that  In  the  purchase  of 
said  property  and  the  execution  of  said  notes 
W.  C.  Shaw  was  acting  for  himself  and  An- 
gustus  Helnze ;  that  on  May  3,,  1912,  said 
Shaw  entered  Into  an  agreement  with  plain- 
tiff, by  the  terras  ot  which  It  was  agreed  that 
$26,491.67  of  the  cash  payment  received  by 
plaintiff,  and  a  note  for  $40,000,  being  No.  1 
of  the  series  aforesaid,  and  a  note  for  $110,- 
000,  being  No.  2  of  said  notes,  and  said  notes 
Nos.  3  and  4,  should  be  deposited  In  .the  Far- 
mers' State  Guaranty  Bank  of  San  Benito, 
Tex.,  to  be  collected  by  said  bank  and  the 
proceeds  thereof  to  be  distributed  among  and 
paid  to  the  creditors  of  said  San  Benito  Man- 
ufacturing Company,  according  to  a  schedule 
attached  to  said  contract  and  made  a  part 
thereof;  that  said  schedule  of  creditors  in- 
cluded each  of  the  defendants  herein  set  out, 
other  than  defendants  Shaw,  Ilelnzo,  and  the 
Southern  Irrigation  Company.  In  said  sched- 
ule 14  creditors  were  named,  and  the  amounts 
due  to  each,  respectively,  were  set  out.  In- 
cluding Hooven-Owens-Rentschler  Co.,  $29,- 
420;  Sugar  Apparatus  Company,  $16,500; 
that  contemporaneous  with  the  purchase  and 
conveyance  of  the  property  above  referred  to 
defendant  Shaw,  acting  for  himself  and  said 
Helnze,  purchased  parcels  Of  real  estate  and 
other  property,  situated  In  Cameron  county, 
Tex.,  describing  the  same ;  that  this  property 
was  purchased  as  part  of  a  general  plan  by 
said  Shaw  and  Ileinze,  to  establish  In  the  Rio 
Grande  Valley  a  business  of  raising  sugar- 
cane and  manufacturing  sugar  therefrom,  the 
carrying  out  of  said  plan  being  one  of  the 
Inducements  to  plaintiff  to  sell  said  property; 
that  it  was  a  part  of  the  plan  agreed  on  tliat 
said  Shaw,  acting  for  himself  and  Helnze, 
should  form  a  corporation  to  take  over  said 
property,  and  in  accordance  with  said  agree- 
ment the  Southern  Irrigation  &  Sugar  Compa- 
ny was  formed,  and  on  the  loth  day  of 
March,  1913,  said  Shaw  conveyed  said  prc^ 
erty  to  said  Irrigaticm  St  Sugar  Company, 
which  assumed  all  the  debts  owing  by  said 
Shaw  to  plaintiff,  as  above  stated ;  that  said 
Shaw  and  Helnze  and  the  said  Irrigation  & 
Sugar  Company  have  failed  to  pay  the  notes 
deposited  with  said  bank,  by  reason  of  which 
plaintiff  has  l>een  unable  to  meet  its  debts 
hereinbefore  referred  to ;  that  the  debts  due 
by  plaintiff  and  secured  by  the  deposit  with 
the  Farmers'  State  Guaranty  Bank  of  the 
notes  aforesaid,  except  a  debt  to  the  Pedoi 
Iron  &  Steel  Company,  August  Brbardt 
Farmers'  State  Guaranty  Bank,  A.  F.  Del- 
bert  and  J.  W.  Blower,  are  secured  by  Uens 
upon  particular  parts  of  the  machinery  of 
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said  sugar  ralll;  that  said  debts  are  past  due 
and  impald,  on  account  ot  the  falluK  of  said 
Shaw  and  Heinze  and  said  Irrigation  &  Sug- 
ar Company  to  pay  said  notes ;  that  If  said 
Hens  be  fc^eclosed  separately,  said  mill  will 
be  destroyed  and  dismantled,  and  plaintiffs' 
securities  for  the  payment  of  the  debts  and 
DOtes  mentioned  will  be  impaired  and  de- 
stroyed, as  the  mfll  wlU  be  rendered  incapa- 
ble of  operation ;  that  such  foreclosures  are 
DOW  threatened  by  said  defendants;  that 
said  mill  is  in  need  of  repair  and  of  prepara- 
tion for  the  milling  season  of  191S-1914: 
tliat  it  Is  necessary.  In  order  that  same  may 
be  operated,  that  contracts  now  be  made 
with  sugar  planters  for  the  furnishing  and 
dellrery  of  cane  for  grinding  for  said  season ; 
that  the  failure  to  use  aald  mill  for  the  sea- 
son will  cause  great  and  irreparable  deterior- 
ation of  the  mill  and  Irreparable  loss  to  the 
plaintiff;  that  neither  the  said  Shaw  and 
Heiuze  nor  the  said  Irrigation  &  Sugar  Com- 
pany have  any  property  in  this  state,  except 
the  property  conveyed  to  Shaw  and  by  Shaw 
to  the  Irrigation  &  Sugar  Ck>mpany,  as  stat- 
ed; that  the  Irrigation  &  Sugar  Company 
Is  taking  steps  to  mortgage  and  incumber  the 
lands  conveyed  to  it  by  d^endant  Shaw  oth- 
er than  the  lands  above  referred  to.  Flaln- 
tiir  prayed  for  Judgment  against  defendants 
Shaw,  Beiisei  and  the  Southern  IrrigatiOD  ft 
Sugar  Company  on  the  notes  herein  sued  on. 
(rtth  foreclosure  of  its  vendor's  Uen;  that 
the  said  bank  be  discharged  of  its  trust,  and 
that  the  other  parties  mentioned  in  said  peti- 
tion lie  required  to  set  up  their  respective 
claims  against  plaintiff  and  the  property 
aforesaid,  and  that  Judgment  be  rendered  ad- 
Jodicating  their  several  rights ;  that  defend- 
ants Shaw,  Heinze,  and  the  Irrigation  &  Sug- 
ar Company  bte  enjoined  from  selling  or  In- 
cumbering any  of  their  property  as  described 
in  said  petition  pending  the  disposition  of 
this  cause ;  and  that  a  receiver  be  appointed 
to  take  charge  of  and  operate  said  sugar  mill. 
On  April  24,  1913,  the  court  set  May  10, 
1913,  to  hear  the  application  for  injunction 
and  receiver.  On  June  2,  1913,  said  hearing 
having  been  postponed,  the  court  refused  to 
grant  an  injunction  or  to  appoint  a  receiver, 
subject,  however,  to  further  order  of  the 
court  On  August  30,  1913,  Shaw  and  the  Ir- 
rigation A  Sugar  Company  filed  their  an- 
swers, and  asked  that  a  receiver  be  appoint- 
ed, and  on  said  day  Samuel  L.  Dworman  was 
appointed  receiver,  who  accepted  and  quali- 
fied as  such.  On  May  8,  1914,  the  court  ren- 
dered an  Interlocutory  Judgment,  establish- 
ing dalms  against  plaintiff,  among  others, 
that  of  apiiellants  herein,  the  said  Hooren- 
Owens-Beutschler  Ccwapany  and  the  Demlng 
Apparatus  Company  for  the  amounts  due 
them  as  shown  by  the  petition,  and  establish- 
ing tb^r  Uen  on  8i)eclfic  machinery  therein 
described;  and  all  creditors,  including  these 
app^lanta,  were  notified  to  intervene  in  said 
cause  on  or  before  June  15,  1914.    On  said 


date  appellants  herein  filed  their  plea  of  in- 
tervention, setting  up  the  indebtedness  to 
them  and  their  said  liens.  On  November  14, 
1914,  the  Interlocutory  Judgment  above  refer- 
red to  was  entered  nunc  pro  tunc.  Receiv- 
er's certificates  were  Issued  under  order  of 
the  court,  and  said  sugar  mill  was  leased 
pending  this  litigation.  At  the  July  term, 
1914,  of  the  district  court  the  receiver  was 
ordered  to  appraise  the  said  sugar  mill  and 
the  various  parts  thereof,  and  to  report  same 
to  the  October  term,  1014;  at  which  time, 
upon  request  of  the  receiver,  he  was  granted 
until  December  15,  1914,  to  make  said  report. 
On  December  17,  1914,  the  receiver  filed  his 
report,  from  which,  among  other  things,  It 
appeared  that  the  court  had  rendered  Judg- 
ment In  favor  of  Hooven-Oweus-Rentschler 
Company  for  $36,661.89,  and  establishing  its 
lien  on  <me  30x40  Hamilton  Corliss  engine. 
No.  3412,  and  nine-roUer  mill  and  crusher 
plant,  appraised  at  137,500  and  rendered  Judg- 
ment In  favor  of  said  Demlng  Sugar  Appa- 
ratus Company  for  $19,078.66,  establishing  its 
lien  upon  a  quadruple  effect  evaporator,  with 
all  fittings  and  necessary  fixtures  and  en- 
gines, to  operate  Its  centrifugal  pumps,  with 
a  capacity  to  concentrate  250,000  gallons  of 
hot,  clarified  cane  Juice  per  24  hours,  apprais- 
ed at  $16,600 ;  also  the  amount  adjudged  to 
be  owing  to  other  creditors  who  had  specific 
liens,  and  describing  the  property  upon  which 
they  held  such  liens;  and  also  the  value  of 
the  land  and  the  amount  of  debts  owing  to 
unsecured  creditors.  Said  receiver  was  in- 
structed to  receive  bids  on  said  property  in 
whole  or  in  parts,  and  (m  November  20,  1014, 
he  reported  to  the  district  court  the  several 
bids  received,  including  a  bid  from  the  Hoov- 
en-Owens-Hentschler  Company  of  $36,612.90 
for  the  property  upon  which  its  lien  had  been 
established,  and  bid  by  the  Sugar  Apparatus 
Manufacturing  Company  of  $14,000  for  the 
machinery  upon  which  it  had  been  adjudged 
to  have  a  specific  lien.  This  report  was  re- 
ceived and  approved  by  the  court  January  9, 
1015,  and  the  receiver  was  ordered  to  make 
conveyances  to  said  bidders  upon  their  pay- 
ing in  cash  23  per  cent,  of  their  bids,  to  be 
used  In  payiu.^  the  court  costs,  including  re- 
ceiver's certificates  and  attorneys'  fees  and 
taxes  on  said  property.  This  order  was  aft- 
erward^ on  February  15,  1915,  changed,  re- 
quiring the  bidders  to  pay  only  15  per  cent, 
of  their  respective  bids  In  cash.  The  report 
included  the  sale  of  the  entire  property,  and 
the  Judgment  of  the  court  established  the 
claims  of  all  creditors,  secured  and  unsecur- 
ed, and  Judgment  was  given  in  favor  of  the 
receiver  for  his  services,  attom^B'  fees,  re- 
ceiver's certificates,  taxes,  and  Insurance^ 
amounting  to  $6,011.87,  to  be  taxed  as  costs 
in  the  case.  The  r^iort  of  the  receiver  show- 
ed that  he  had  received  on  cash  bids  $30,86i.- 
74,  and  had  paid  the  same  into  the  registry 
of  the  court.  We  copy  from  the  final  Judc- 
uient  as  follows: 


Digitized  by 


Google 


368 


184  SOUTHWJSSTBBN  BBPOBXBB 


(Tex. 


'THie  defendant  HooTcn-Owens-Bentschkr 
Company,  Deming  Apparatus  Company,  and 
Bauerle  &  Morris  acknowledge  the  correctness 
and  reasonableness  of  the  amount  of  costs,  tax- 
es, and  other  expenses  hereinbefore  adjudged 
to  be  paid,  but  insist  that  they  should  not  be 
compelled  to  pay  any  of  such  costs,  taxes,  and 
expenses  in  excess  of  3  per  cent,  of  the  amount 
«f  their  respective  bids;  and  they  except  to 
the  ruling  and  judgment  of  the  court  to  the  ef- 
fect that  they  should  pay  such  costs,  taxes,  and 
expenses  to  the  amount  of  15  per  cent,  of  their 
respective  bids,  and  to  so  much  of  this  order  and 
decree  as  taxes  and  adjudges  the  costs,  taxes, 
and  expenses  against  the  Ilooven-Owens-Kent- 
Bchler  Company,  Deming  Apparatus  Company, 
and  Bauerle  &  Morris,  in  excess  of  3  per  cent 
of  the  amounts  of  their  respective  bids  they  ex- 
cept, and  in  open  court  give  notice  of  appeal  to 
the  Court  of  Civil  Appeals  of  the  Third  Su- 
preme Judukal  District  of  Texas." 

Hooven-Owens-Rentschler  Company  and 
Deming  Apparatus  Company  perfected  their 
appeal  and  present  their  assignments  of  er- 
ror herein. 

Opinion. 

[1]  It  is  the  contention  of  appellants  here- 
in that,  Inasmuch  as  they  had  a  prior  Hen, 
duly  recorded,  upon  portions  of  the  mill  to 
secure  tbeir  debt,  which  they  could  have 
foreclosed  in  any  court  having  Jurisdiction 
thereof  at  the  ordinary  and  usual  costs  in 
such  suits,  and,  inasmuch  as  they  did  not 
ask  for  a  receiver  to  be  appointed  herein, 
and  did  not  need  the  services  of  such  receiv- 
er, and  did  not  receive  any  beneSt  from  such 
services,  that  they  ought  not  to  be  held  to 
pay  any  of  the  costs  of  this  suit  in  excess  of 
what  would  have  been  the  cost  to  them  of 
collecting  their  debt  by  independent  suit. 
To  this  appellees  reply  that  appellants  inter- 
vened in  said  suit  and  received  the  benefits 
of  the  receiver's  services,  as  well  as  all  other 
proceedings  herein,  for  which  reason  they 
should  pay  their  full  pro  rata  of  the  costs 
herein,  including  receiver's  certificates,  com- 
pensation for  the  receiver's  services  and  his 
attorney's  fees  and  taxes  due  on  all  of  the 
proper^. 

It  is  true  that  the  appellants  intervened 
in  this  case,  after  being  notified  by  the  dis- 
trict court  so  to  do,  but  their  answer  as  such 
interveners  and  defendants  herein  was  not 
filed  until  more  than  a  year  after  the  orig- 
inal suit  had  been  filed,  and  until  the  court 
had  adjudged  the  amount  of  their  claims 
and  awarded  them  specific  liens  on  the  prop- 
erty upon  which  they  held  mortgages,  and 
not  tmtil  9%  months  after  the  receiver  had 
been  appointed.  The  appearance  of  appel- 
lants herein  had  only  the  effect  of  determin- 
ing the  amounts  due  them  (if  they  had  not 
been  parties  hereto  they  would  not  have 
been  bound  by  the  Judgment  of  the  court  in 
reference  thereto)  and  of  fixing  their  lien. 
All  of  the  benefits  that  they  received  from 
the  Judgment  in  this  case  could  have  been 
obtained  in  a  separate  suit  to  collect  their 
debt  and  foreclose  their  mortgage.  It  is 
made  to  appear  from  the  record  herein  that 
S  per  cent  of  the  amount  of  their  respective 


bids  would  be  amply  sufficient  to  cover  sodi 
costs,  including  the  commission  to  tlie  re- 
ceiver Cor  making  the  sale,  sucb  as  would 
have  been  allowed  to  a  sheriff  under  similar 
circumstances.  In  Houston  Ice  &  Brewbig 
Co.  V.  Clint,  159  8.  W.  409,  Judgment  by  the 
Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict, which  Judgment  was  approved  by  the 
Supreme  Court  in  Clint  v.  Houston  ice  & 
Brewing  Ca  (Sup.)  169  8.  W.  411,  the  court 
held,  among  other  things,  that  the  liix  dif- 
ferent purposes  to  which  moneys  in  the  huiuls 
of  the  receiver  should  be  applied,  l/egiuuiug 
with  the  payment  of  court  costs,  did  not  ap- 
ply to  prior  mortgages,  and  did  not  di-sphioe 
the  same,  and  the  Court  of  Civil  Appeals  in 
that  case,  among  other  things,  said: 

"The  appointment  of  the  receiver  must  be  gov- 
erned by  the  established  rules  in  equity  courta 
applicable  to  Junior  mortgages.  One  of  those 
rules  is  that  'when  the  first  mortgagee  has  not 
taken  possession  «t  the  property,  equity  may 
properly  interfere  in  behalf  of  subsequent  mort- 
gagees or  equitable  incumbrancers  and  creditors, 
and  may  appoint  a  receiver  for  their  protec- 
tion, but  withont  prejudice  to  the  ri^htx  of  the 
first  mortgagee.'  High  on  Receivers,  i  6S2.  No 
rule,  consistent  with  justice  and  equity,  can 
be  formulated  that  will  contravene  the  terms  of 
the  rule  stated.  *  *  *  ^o  far  as  appellant 
was  conoemed,  there  was  no  neoesaity  for  a  re- 
ceivership." 

The  court  quotes  from  Bradford  v.  Cool- 
edge,  103  Ga.  763,  30  8.  B.  679,  as  follows: 

"If  we  apply  this  proper  and  just  principle 
to  the  facts  in  this  case,  it  must  be  held  that 
so  much  of  the  fund  in  the  liands  of  the  receiver, 
realized  from  the  sale  of  the  mortgaged  prop- 
erty, as  was  necessary  to  pay  off  the  nmouat 
due  on  the  mortgage  cannot  be  diminiahcd  by 
the  costs  of  the  case  and  expenses  of  the  re- 
ceivership or  any  proportion  thereof,  and  that 
so  much  of  such  costs  and  expenses  as  could  not 
be  met  by  the  general  fond  arising  from  the  sale 
of  the  properly  of  tlie  debtor,  in  excess  of  the 
amount  due  on  the  mortgage  or  -not  covered  by 
the  mortgage  lien,  should  properly  have  been 
taxed  atrainst  the  plaintiffs.  As  to  the  mortgag- 
ed creditor  in  this  case,  there  was  no  necearity 
for  the  receivership ;  and  in  the  presrrvatioa 
of  her  lien  as  required  by  law,  she  must  be  treat- 
ed as  having  a  superior  right  to  an  appropria- 
tion of  the  proceeds  arising  from  the  sale  of  the 
mortgaged  property  to  the  full  extent  of  the 
amount  due  thereon ;  and  it  would,  under  the 
facts  as  they  appear,  be  inequitable  to  charge 
her  with  any  of  the  costs  or  expenses  in  ttiia 
case." 

We  quote  farther  from  the  opinion  as  fol- 
lows: 

"The  concensus  of  opinions  in  the  United 
States  is  opposed  to  destroying  the  mnrtzan 
lien  of  a  person  not  a  party  to  receivership, 
and  to  the  consumption  of  the  mortgaged  prop- 
erty in  paying  the  expenses  of  a  receiver  not 
desired  by  the  mortgagee." 

Said  opinion  quotes  from  Houston  Ice  Co. 
V.  Fuller,  26  Tex.  Civ.  App.  289,  63  S.  W. 
1048,  as  follows: 

"  'We  are  of  tlie  opinion  that  the  court  erred 
in  adjudging  the  expenses  of  the  receivership  to 
be  a  superior  lien  to  the  appellant's  mortzngb 
The  receivership  was  not  ordered  at  the  suit  of 
the  appellant,  and  it  would  be  inequitable  to 
exhaust  his  security  with  the  expenses  of  a  re- 
ceivership taken  out  at  the  instance  of  other 
parties.  High  on  Receivership,  i  796.  Revised 
Statutes  18^,  art  1472,  has  application  wheth- 
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er  the  Mcetrership  is  at  the  instance  or  tor  the 
benefit  of  the  lienholder.'  *  *  *  It  should 
be  a  question  of  costs  alone,  and  appellant 
should  be  given  the  benefit  of  that  method 
which  will  coot  the  least  money." 

It  is  trae,  in  Honston  Ice  &  Brewln{r  Go. 
T.  Clint,  tbe  Ice  &  Brewing  Ck>mpany  was  not 
a  party  to  the  suit  in  which  the  receiver  was 
appointed,  but  we  think  this  can  make  no 
difference,  where  the  receiver  was  not  ap- 
pointed at  the  instance  of  the  party  resisting 
the  payment  of  recdver's  expenses,  and 
where  such  receivership  is  not  necessary  to 
preserve  for  him  the  corpus  of  the  property. 
We  had  a  similar  question  before  us  in  First 
State  Bank  of  Hubbard  v.  Bubbard  Farmers' 
Oil  &  Gin  Co.  et  al.,  and  onr  <9lnioa  In  that 
case  in  178  8.  W.  1015,  as  well  as  the  opin- 
ion in  full  in  Honston  Ice  Sc  Brewing  Co.  v. 
Clint,  supra,  is  here  referred  to  as  a  fuller 
expressioa  of  our  views  upon  the  issue  in 
this  case. 

[2]  As  stated  in  the  findings  of  fact,  cer- 
tain notes  and  cash  were  deposited  with  the 
Farmers'  State  Guaranty  Bank  in  trust  to  be 
collected  and  distributed  among  the  cred- 
itors. Tbe  bank  received  some  cash  from  the 
plaintiff,  and  collected  part  on  the  second 
note,  which  was  distributed  in  accordance 
with  the  agre«nent,  and  the  appellants  re- 
ceived a  part  of  the  same.  This,  however, 
did  not  affect  their  rights  under  their  mort- 
gages any  more  than  if  such  payment  had 
been  made  by  the  plaintiff  herein,  who  owed 
the  debt.  Appellants  were  notified  of  this 
trust  agreement,  and  made  no  objection  there- 
to, but  in  the  notice  which  they  received,  it 
was  stated  that  this  agreement  would  not  af- 
fect mortgage  Hens,  and  it  was  so  provided 
In  the  agreement. 

[3]  A  considerable  portion  of  tbe  costs  ad- 
Judged  by  the  court  was  for  taxes  due  on  the 
property,  but  it  appears  that  there  are  more 
than  sufficient  funds  to  pay  such  taxes  after 
satisfying  the  mortgage  Hens.  We  cannot 
see  that  the  case  is  any  different  than  if  tbe 
plaintiff  had  paid  such  taxes,  In  whicb  event, 
of  course,  it  would  not  have  affected  appel- 
lants' debts  or  their  mortgage  lien. 

For  the  reasons  stated,  tbe  judgment  of 
the  trial  court  is  reversed  and  remanded, 
with  Instructions  to  the  court  below  to  as- 
certain the  amount  of  costs  due  by  appel- 
lants In  accordance  with  this  opinion. 

Reversed  and  remanded,  with  instructions. 


CREWS  et  aJ.  ▼.  POWE3R3  et  al.    (No.  801.) 

(Court  of  Oivil  Appeals  of  Texas.     Amarillo. 

March  1,  l»ie.) 

1.  8TnnJl.AT10NS  €=»18(6)— DootnniNTABT  Et- 

iDEifCE — Aavxsuxm  to  Aovit. 

A  party  agreeing  to  admit  a  field  note  book 
would  preclnde  him  from  moving  to  strike  it 
from  tbe  evidence  after  its  recitals  were  found 
to  be  unfavorable  to  him. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  H  48-60 ;  Dec.  Dig.  «=»18(6).] 


2.  Appeai.  and  Bbbob  9s»648(4>— BxyiBW— 

BUXS  or  BXCEFTION. 

The  action  of  the  court  ui>on  moticm  to 
strike  out  evidence  should  be  presented  by  bills 
of  exoeption  in  order  to  be  rerviewed  by  the 
Court  of  Civil  Appeals. 

[Ed.  Note.— Fw  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  |  24^9:  Dec.  Dig.  «s»548(4).) 
S.  Trespass    to    Try    Title    «=»40(6)— Evi- 
dence— Field  Note  Book. 

In  trespass  to  try  title,  where  the  trial 
court's  findings  showed  that  both  parties  agreed 
tluit  a  fidd  note  book  should  go  into  the  record 
in  so  far  as  it  related  to  certain  surveys  in  a 
certain  block,  the  relevant  entries  contained 
therein  should  have  been  considered  by  the 
court  in  passing  on  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Ttv  Title,  Cent.  Dig.  i  60;    Dec.  Dig.  ^=» 

4.  Appeal  and  Ebbob  «=3l010(l)— Findinqs 
— Review. 

Id  trespass  to  try  title  involving  a  dispute 
OB  to  boundaries,  triad  to  the  court  without  a 
Jury,  findings  of  fact,  being  peculiarly  within  the 
province  of  the  trial  court,  supported  by  the  ev- 
idence, would  not  be  disturbed  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  8979-3981 ;  Dec.  Dig.  «=» 
1010(1).] 

Appeal  from  District  Court,  Childresa 
County  ;  J.  A.  Naber8,>Judg& 

Trespass  to  try  title  by  S.  K.  Powers  and 
others  against  C.  B.  Crews  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL     Affirmed. 

Jos.  H.  Aynesworth  and  W.  G.  Gross,  botb 
of  Childress,  for  appellants.  M.  J.  Hatha- 
way and  W.  B.  Howard,  both  of  ChildresSy 
for  appellees. 

HALL,  J.  Ttiis  is  a  boundary  suit.  Tbe 
allegations  in  the  petition  are  in  the  form 
of  trespass  to  try  title  to  survey  No.  2,  in 
block  No.  E,  in  Childress  county.  The  land 
is  described  in  the  petition  as  beginning  at 
a  point  in  the  N.  boundary  line  of  survey 
Na  15,  of  the  F.  P.  Knott  surveys  400  varas 
S.,  80°  30'  east  from  its  N.  W.  comer; 
thence  N.  80°  30'  W.,  400  varas  with  tbe 
north  boundary  line  of  said  survey  No.  15, 
a  oedar  post  marked  "XI";  thence  N.  76° 
W.,  979  varas,  with  the  N.  boundary  line  of 
survey  Na  16,  F.  P.  Knott,  original  survey, 
to  a  pohat  on  top  of  a  sand  hill,  from  which 
a  china  berry  tree  18  inches  in  diameter 
bears  8.  60°  E.,  6  varas;  thence  S.  76°  30* 
W.,  979  varas,  with  the  N.  B.  line  of  survey 
No.  17,  F.  P.  Knott,  a  pipe  line,  the  N.  E. 
comer  of  survey  No.  18,  F.  P.  Knott;  thence 

5.  70°  W.,  1,011  varas,  with  the  N.  B.  line  of 
said  survey  No.  18,  to  a  set  stone  in  the  E. 
B.  line  of  survey  No.  10,  F.  P.  linott,  orig^ 
inal  surveys;  thence  N.  488  varas  with  the 
E.  B.  line  of  said  survey  No.  19,  to  a  pipe 
N,  B.  corner  of  same ;  thenoe  S.  78°  30'  W., 
970  varas,  with  the  N.  B.  line  of  said  survey 
No.  19,  to  a  pipe  set  in  the  8.  bank  of  Red 
river,  the  N.  E,  corner  of  survey  No.  20,  F. 
P.  Knott  original  survey;  thence  N.  59°  62' 
E.,  1,099  varas,  with  the  meanders  of  said 
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rlTcr,  a  point;  thence  N.  81*  19*  E.,  961 
varas,  with  the  meanders  of  said  river,  a 
point;  thence  E.  950  varas  with  the  mean- 
ders of  said  river,  a  point;  thence  S.  77°  39' 
E.,  972.4  varas,  with  the  meanders  of  said 
river,  a  point;  thence  S.  38°  29*  E.,  637 
varas,  with  the  meanders  of  said  river  to  the 
place  of  beginning,  containing  338.8  acres 
of  land. 

The  land  described  lies  immediately  north 
of  the  F.  P.  Knott  surveys  in  Childress  coun- 
ty, and  Is  bounded  on  the  north  by  Red  riv- 
er. Appellees  claim  the  land  as  original, 
unappropriated  public  domain,  which  had 
been  surveyed  and  sold  to  them  by  the  state 
as  public  school  land.  Appellants  insist  that 
the  land  in  controversy  is  a  part  of  the 
various  F.  P.  Knott  surveys  described  In  the 
field  notes;  in  other  words,  that  the  F.  P. 
Knott  surveys,  by  their  original  calls,  ex- 
tended north  to  the  rivet  bank,  and  that 
no  vacancy  exists  north  of  said  surveys, 
which  the  state  could  sell  to  appellees. 

Defendants  below  answered  by  general  de- 
nial: That  the  lands  in  controversy  were  In- 
cluded in  the  lands  owned  by,  them,  and 
that  the  northern  boundary  of  their  surveys 
was  the  south  bank  of  Red  river.  They  de- 
ny that  the  cedar  post  alleged  to  be  an  orig- 
inal comer,  as  designated  in  the  second  call 
In  the  petition,  was  an  original  corner;  that 
the  northern  boundary  lines  of  the  several 
Knott  surveys  are  correct  calls  and  that  the 
original  calls,  marking,  and  corners,  were  on 
the  bank  of  the  river;  that  said  land  was 
formerly  public  domain  and  was  sold  by  the 
state  to  F.  P.  Knott,  and  surveyed  In  sec- 
tions of  640  acres  each,  as  required  by  law ; 
that  said  surveys  were  made  by  the  proper 
officers  and  field  notes  thereof  duly  returned 
to  the  land  office  and  patents  issued;  that. 
In  the  applications  for  the  purchase  of  said 
land  made  by  the  said  Knott,  each  survey 
was  described  to  follow  the  meanders  of  the 
south  bank  of  Red  river,  and  the  field  notes 
thereof  show  that  they  were  surveyed  ac- 
cordingly ;  that  the  field  notes  in  the  patents 
call  for  the  south  bank  of  the  river,  and 
it  was  the  intention  of  the  said  Knott,  In 
making  such  application,  to  bound  the  same 
on  the  north  by  the  south  bank  of  the  river ; 
that  It  was  likewise  the  Intention  of  the  of- 
ficer making  the  survey  to  comply  with  the 
law  and  bound  the  same  on  the  north  by  the 
south  bank  of  the  river;  that  it  was  also 
the  Intention  of  the  state  in  approving  the 
field  notes,  and  In  the  Issuance  of  the  pat- 
ents, to  part  with  all  its  right,  title,  and 
interest  therein,  to  the  south  bank  of  the 
river.  They  claim  through  mesne  convey- 
ances under  the  said  Knott,  alleging  that 
they  acquired  the  lands,  relying  upon  the 
records  of  the  surveyor's  office,  of  field  notes 
returned  to  the  General  Land  Office  and  set 
out  In  the  patents,  and  have  been  In  quiet 
and  peaceable  possession  thereof  from  the 
date  of  the  original  sale  to  F.  P.  Knott,  np 
to  this  time. 


A  Jaij  b^ng  waived,  tbe  ooart  tried  the 
case,  rendering  Judgment  for  the  plaintiffs 
below.  Tbe  substance  of  tbe  findings  of  facts 
and  conclusions  of  law  we  state  as  follows: 
This  case  Involves  the  title  to  some  338  acres 
of  land  on  tbe  south  bank  of  Red  river,  in 
Childress  county,  being,  If  plaintiff's  conten- 
tion Is  correct,  state  school  land,  sold  to  plains 
tiffs;  and.  If  defendants'  contention  could 
be  sustained.  It  Is  a  part  <rf  tbe  north  end 
of  surveys  16,  16,  17,  18,  and  19,  of  the  F. 
P.  Knott  sections,  to  which  defendants  have 
title.  Tbe  field  notes  of  surveys  15  and  16, 
at  their  common  north  comer,  call  for  a 
stoke  marked  X  'wlt^  &  Cottonwood  and  a 
chlttlm  bearing  tree,  giving  course  to  said 
trees,  but  n;ot  distance.  These  field  notes  are 
of  a  survey  made  by  T.  Windsor  Robinson, 
In  May,  1882.  At  a  point  in  the  vaUey  at  the 
sontbeast  comer  of  the  land  in  controveny, 
there  is  now  to  be  found  a  cedar  stake,  mark- 
ed X .  by  the  side  of  whidi  there  is  an  Iron 
pipe  put  in  by  one  Crews ;  that  is,  where  Crews 
put  in  the  Iron  pipe,  reversing  the  call  for 
course,  and  running  from  a  Cottonwood  mark- 
ed^ as  It  now  shows,  would  miss  this  cor- 
ner 38  varas  to  the  east  of  It.  No  cblttim 
can  be  found,  but  there  Is  a  chlttlm  stump 
which  will  fit  within  a  few  feet  the  call  for 
course  to  a  chlttlm  running  in  a  westerly  di- 
rection. In  the  coarse  called  for  in  the  field 
notes  of  survey  16,  from  this  stake,  at  the 
distance  called  for  In  said  field  notes  for  the 
northwest  comer  of  said  survey  16,  there  is 
found  a  dilna  tree  which  fita  within  a  few 
varas  the  call  in  the  field  notes  at  this  point 
This  tree  Is  mostly  buried  In  a  sand  hill,  and 
some  of  the  witnesses  have  dug  down  about 
16  feet  into  the  sand  and  to  the  roots  of  the 
tree,  in  an  efPort  to  find  marks  on  it,  but 
discovered  none  which  could  be  identified  as 
surveyor's  marks.  Continuing  courses  called 
for  for  the  north  line  of  17  and  18,  to  the 
northwest  comer  of  said  survey  18,  and 
thence  north  488  varas  to  the  northeast  cor- 
ner of  19,  and  south  78%*  west  along  the 
north  lines  of  surveys  19,  20,  21,  and  22,  to 
the  northwest  comer  of  23,  would  pass  south 
of  a  salt  spring  and  along  a  rocky  bluff, 
which  is  the  south  bank  of  Red  river  along 
the  north  lines  of  20  and  21.  Following  the 
river  bank  about  a  mile  and  leaving  it  at 
about  the  northeast  corner  of  23,  the  course 
pursued  throwing  the  line  away  from  the 
river,  and  at  the  northwest  comer  of  23  as 
thus  located  is  found  the  original  corner, 
fully  identified  by  bearings  called  for  in  the 
original  field  notes.  The  field  notes  of  sur- 
veys 16,  17,  18,  and  19  call  for  stakes  on  the 
bank  of  Red  river,  and  to  meander  said 
river.  But  the  line  above  described  does  not 
meander  said  river,  but  runs  for  the  most 
part  along  the  south  line  of  the  land  in  con- 
troversy, and  nearly  half  a  mile  south  of  the 
river.  I  find,  also,  that  in  1884  there  was 
a  stake,  not  marked,  about  30  yards  north 
and  east  of  the  cedar  post,  and  Iron  stake. 
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fiist  above  described.  It  Is  not  there  at  tUs 
time  and  Ita  exact  position  Is  not  certain. 
By  running  course  and  distance  north  76* 
west,  961  raras,  as  called  for  In  the  field 
notes  of  the  north  Uue  of  16,  will  reach  a 
basin  In  the  sand  hills  and  continuing  will, 
on  the  north  side  of  survey  No.  19,  follow 
a  rock  J  bluff  a.ud  pass  over  or  close  to  a 
salt  spring,  passing  into  the  river  for  about 
a  mile  and  a  half,  reaching  the  bank  again 
at  the  northeast  comer  of  23,  or  north  of 
where  It  Is  now  found  and  identified,  about 
300  raras,  at  which  point  there  Is  some 
timber.  I  also  find  that  it  is  conclusively 
shown  by  the  evidence  that  Red  river,  along 
the  north  boundary  of  the  land  in  contro- 
versy, has  Its  banks  in  snbstantially  the 
same  place  as  when  the  original  survey  was 
made  In  May,  1882.  I  find  from  this  evi- 
dence that  following  the  footsteps  of  the  orig- 
inal surveyor  would  be  the  lines  flrat  above 
described ;  that  before  he  rea<died  the  north- 
east comer  of  16  he  had  left  the  river  bank 
and  cut  across  the  bend  for  some  reason; 
and  that  he  did  not  thenceforth  meander 
the  rlTer,  nor  was  his  line  a  meander  line, 
until  he  again  reached  the  river  at  a  point 
jnst  before  reaching  the  northwest  comer  of 
19.  I  also  find  that  this  line  Is  shown  to  be 
the  line  actually  run  on  the  ground  by  the 
origlnai  sarveyor,  by  all  the  other  evidence 
In  the  case.  Including  the  maps  herein  Intro- 
duced, showing  the  position  of  surveys 
throughout  the  block;  that  in  theory  It 
would  locate  these  surveys,  16,  17,  18,  and 
19.  on  the  river  bank,  would  change  the 
south  line  of  said  surveys,  disturbing  and 
pulling  them  apart  from  their  surveys  on  the 
sotfth,  or  would  pull  the  whole  block  lof  sur- 
veys north  Into  Red  river,  and  north  of  the 
original  comers.  On  the  whole,  I  find  that 
the  line  first  described  herein  is  the  original 
line  run  by  T.  Windsor  Robinson,  the  original 
surveyor. 

The  court  then  applies  the  BertUlcm  sys- 
tem, "to  the  fade  of  nature  Instead  of  to  the 
face  of  some  human  being,"  and  concludes 
that  any  "ooe  finding  a  cedar  stake  marked 
y  In  the  neighboriiood  of  where  a  stake  or 
IK»st  marked  }f.  was  called  for  in  the  field 
notes  as  a  comer  might  have  a  suspicion 
that  snch  was  the  comer;  should  he  find 
in  the  neighborhood  a  cottomvood  marked 
^and  which  said  mark  might  at  one  time 
have  been  a  part  of  an  X.  and  find  that  the 
game  field  notes  call  for  such  a  cottonwood, 
and  further  find  that  the  course  called  for 
in  the  fidd  notes  was  reasonably  close  to 
the  course  actually  found,  the  suspicion 
would  likely  become  strengthened;  then,  ex- 
amining the  field  notes,  should  he  find  that 
they  also  call  for  a  chlttlm,  a  certain  course 
from  the  said  comer,  he  finds  a  chlttlm 
stump,  the  suspicion  would  begin  to  ripen 
into  a  belief;  and  then  should  he  run  from 
this  stake  the  course  and  distance  called  for 
In  the  field  notes,  and  there  find  a  china  tree 
reasonably  oorresponding  to  that  called  for 


in  the  field  notes,  the  b^lef  would  naturally 
ripen  into  a  conviction;'  than  continuing 
should  he  afterward,  passing  along  a  rocky 
bluff  on  the  bank  of  a  river,  where  same  is 
called  for  In  the  field  notes,  arrive  at  a 
ppint  where  there  is  a  corner  so  well  identi- 
fied by  marked  trees  that  it  Is  not  question- 
able, then  his  conviction  would  become  a 
certainty."  The  court  concludes  as  a  mat- 
ter of  law  that  when  a  line  can  be  identified 
by  the  footsteps  of  the  original  surveyor  It 
Is  the  correct  line  of  the  surrey;  that  a 
meander  line  may  be'  placed  back  a  reason- 
able distance  from  a  stream  and  nevertheless 
be  a  meander  line,  and  include  in  the  grant 
the  line  to  the  stream,  but  when  It  Is  so  far 
back,  for  Instance  nearly  half  a  mile  as  In 
this  case,  as  to  show  It  Is  not  In  fact  a 
meander  line,  but  a  cut-off,  and  the  footsteps 
of  the  surveyor  are  actually  found  crossing 
the  cut-off,  then  it  Is  not  In  fact  a  meander 
line,  and  the  surveyor  Is  presumed  to  intend 
to  locate  the  line  where  he  actually  does 
locate  It.  While  the  law  presumes  the  survey- 
or does  his  ofllcial  duty,  and  in  making  sur- 
reys all  calls  are  correct,  yet  this  presump- 
tion may  be  overcome  by  proof  positive  to 
the  contrary.  The  fact  that  the  Knott  sur- 
veys are  made  four  times  as  lon|r  as  they  are 
vride  has  probative  value  to  show  that  they 
front  on  a  stream,  and  also  that  the  call  for 
a  stream  shows,  not  conclusively  however, 
that  be  did  go  to  the  stream,  and  that,  If 
In  future  years  the  rive?  Is  found  further 
away,  it  might  very  well  be  presumed,  and 
should  b«,  that  the  river  has  dianged  its 
course  so  as  to  harmonies  -the  facts  fotind 
with  the  calls,  rather  than  to  say  tbey  are 
Incorrect  Tet  notwithstanding  all  tiiese 
presumptions,  when  it  is  8hown<  to  a  moral 
certainty  that  the  river  has  not  changed  its 
course,  and  also  to  such  certainty  that  the 
surveyor  did  not  follow  the  meahders  of  the 
stream,  it  Is  the  duty  of  the  court  to  follow 
the  certain  footsteps  of  the  surveyor,  and 
there  locate  the  line.  .  The  evidence  shows 
that  the  defendants  have  their  full  quota  of 
land,  without  adding  to'tt  the  land  sued  for 
herein ;  that  It  Is  not  a  stabs  of  facts  which 
could  possibly  Include  any  excess  north  and 
south,  there  being  no  ori^al  corners  on  the 
south  to  h<dd  an  excess,  so  that  It  Is  only  a 
question  of  showing  defendants'  land  north 
of  the  river  and  leaving,  that  amount  of 
land  on  the  south  oat  of  his  survey,  or  let- 
ting his  survey  remain  where  Robinson  and 
Crews  and  all  other  surveyors  have  hereto- 
fore put  it,  without  disturbing  the  south  Une 
in  any  way;  they  stIU  having  fully  64() 
acres. 

[1,1]  The  first  three  asslgnmentB  of  error 
insist  that  the  court  erred  In  considering  the 
oitries  in  what  is  designated  as  "Little,  Book 
ii."  This  seems  to  be  the  fl^d  note  book, 
made  by  T.  Windsor  Robinson,  at  the  time 
of  the  original  survey,  and  was  called  for 
by  appellants'  counsel.  It  appears  from  the 
record  that,  after  the  pleadings  had  been 
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read  to  the  court,  one  of  the  attorneys  for 
appellants,  who  had  requested  the  court  to 
bring  the  note  book  to  Gblldress,  announced 
.  that  he  was  going  to  Introduce  It  in  evidence. 
He  afterwards  objected  to  the  book,  when 
the  county  surveyor  was  being  Interrogated, 
with  reference  to  some  matters  contained  In 
It,  and  withdrew  his  objections  and  agreed 
that  it  might  go  In  as  evidence.  The  trial 
Judge  states  in  his  findings  of  fact  that,  be- 
fore adjourning  In  the  evening,  both  parties 
agreed  that  the  book  should  go  into  the  rec- 
ord in  so  far  as  it  related  to  surveys  14  to 
23  of  the  F.  P.  Knott  block.  If  we  could 
properly  consider  the  objection  as  presented 
here,  we  think  appellants'  agreement  to  ad- 
mit the  book  would  preclude  them  from  mov- 
ing to  strike  It  from  the  evidence,  after  Its 
recitals  were  found  to  be  unfavorable  to 
them.  Kempner  v.  Beaumont  Lumber  Co.,  20 
Tex.  Civ.  App.  SOT,  49  S.  W.  412.  This  mat- 
ter, however,  is  not  prc^terly  presented.  The 
actl<«a  of  the  court  upon  motion  to  strike  out 
evidence  In  order  to  require  review  In  this 
court  should  be  presejited  by  bills  of  excep- 
tion, and  no  bill  whatever  Is  found  In  the 
record.  Holt  v.  Cave,  38  Tex.  Civ.  App.  62, 
86  S.  W.  309. 

[S]  In  the  present  state  of  the  record,  we 
must  take  the  court's  statement  of  the  facts 
relating  to  the  introduction  of  "Little  Book 
M"  as  true,  and  conclude  that  the  relevant 
entries  found  in  it  -should  have  been  taken 
into  consideration  by  the  court  in  passing 
upon  the  Issues.  In  the  consideration  of  sev- 
eral boundary  suits,  we  have  learned  from 
a  review  of  the  work  of  the  pioneer  sur- 
veyors In  this  part  of  the  state,  done  when 
the  public  domain  was  almost  limitless  and 
lands  were  barely  worth  the  cost  of  survey- 
ing and  pre-empting  them,  that  lines  were 
not  run  and  comers  and  calls  were  not  fixed 
and  made  with  that  degree  of  care  and  ac- 
curacy whidi  the  law  required.  Time  and 
the  demand  for  fuel  and  fence  posts  have  In' 
most  Instances  caused  the  disappearance  of 
bearing  trees,  and  the  shifting  sand  dunes  of 
the  river  bottoms  and  the  erosion  of  river 
banks  have  frequently  changed  the  face  of 
nature  to  such  an  extent  as  to  render  the 
location  of  lines  and  comers  a  matter  of 
much  doubt. 

[4]  We  think  the  court's  findings  of  fact 
are  supported  by  sufficient  evidence,  even 
without  taking  Into  consideration  the  facts 
shown  in  "Little  Book  M."  The  "gun  barrel 
corner,"  being  the  northeast  comer  of  section 
41,  is  an  undisputed,  long  and  well  estab- 
lished corner  In  that  neighborhood.  The  be- 
ginning comer  adopted  by  the  court,  and 
concerning  which  the  testimony  Is  sharply 
conflicting,  we  think  Is  suflteiently  establish- 
ed 'by  the  course  and  distance,  reversing  the 
calls  from  the  "gun  barrd  comer."  There 
can  be  no  controversy  witti  reference  to  the 
rules  of  law  quoted  in  the  briefs  of  parties. 


and  the  whole  question  has  resolved  itself 
into  one  of  fact  This  being  peculiarly  with- 
in the  province  of  the  trial  court,  we  do  not 
feel  called  upon  to  disturb  his  findings,  since 
we  think  they  are  supported,  not  only  by 
sufficient  evidence,  but  by  a  preponderance 
thereof.  Under  the  evidence,  as  Introduced, 
the  court  could  have  located  the  line  accord- 
ing to  the  contention  of  either  party;  bat 
be  has  seen  fit  to  disregard  the  evidence  of 
several  witnesses  which  tend  to  locate  the 
line  north  of  where  It  Is  fixed  by  his  find- 
ings, and  we  feel  it  our  duty  to  adopt  his 
conclusion  as  our  own. 
The  Judgment  Is  therefore  affirmed. 


SNAMAN  V.  LANE.    CNo.  6581.)  • 

(Court  of  Civil  Aweals  of  Texas.     Austin. 
Feb.  9,  1916.    On  Motion  for  Rehear- 
ing, March  29,  1916.) 

1.  TKIAL     «=»191(1)— iNSTBUCtlON  —  Assujn'- 

noN  or  Facts. 

The  court  should  not  assume  in  its  charge 
the  existence  of  material  facts  controverted  b; 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  CenL 
Dig.  ii  420,  421,  436;   Dec  Dig.  «=»191(l).l 

2.  Pabtnehsuif  «=»247— Liabiutt  or  Scb- 

TIVINO  PaBTNCB. 

Where  brothers  for  a  number  of  years  cod- 
I  ducted  a  partnership  busioess  and  bought  a  hotel 
'  with  pwtnership  funds,  collecting  and  disbursing 
I  the  rents  therefrom  in  the  name  of  the  partner- 
ship,  and  one  of  such   brothers  employed  an 
architect  to  prepare  plans  for  an  addition  to 
such  hotel,  such  brother  being  in  charge  of  the 
business  when  the  other  was  absent,  and  suck 
other  knowing  that  the  plans  had  been  preparet} 
and    made,    making   no   objection,    such    other 
brother  was  liable  for  the  charge  of  prepariog 
the  plans  upon  the  deatli  of  the  brother  who 
ordered  them. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  gf  624-528;    Dec.  Dig.  «=»247.] 

3.  Paktnebshif  <3=>247— Pebbonai.  Liabiutt 
FOR  Debt  of  Decedent. 

Where  two  brothers  owned  a  hotel,  and 
one  died,  the  survivor  being  made  independent 
executor  and  sole  legatee  and  probating  the 
will,  having  charge  and  control  of  the  entire  es- 
tate and  paying  the  debts,  disposing  of  the  hotel, 
and  converong  the  greater  portion  of  the  estate 
to  his  own  use  and  benefit,  receiving  assets 
greatly  in  excess  of  an  amount  which  his  de- 
ceased brother  owed  an  architect  for  preparing 
plans  for  an  addition  to  the  hotel,  sndi  surviv- 
ing brother  was  personally  liable  for  the  debt 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §g  524-628;   Dec.  Dig.  <S=»247.r 

On  Motiim  for  Rehearing. 

4.  PAKinEBSHip    «=»258(8)  —  Contract    bt 

PaBTHEB— SUFTIOIENOT   OF   BVlnENCE. 

In  an  action  against  a  surviving  partaer 
for  services  as  an  architect  in  drawing  plans  for 
an  addition  to  the  firm's  hotel,  evidence  held  suf- 
ficient to  show  that  the  deceased  partner  em- 
ployed plaintifi  to  draw  the  plans. 

[Ed.  Note.— For  other  cases,  see  Partnership 
Cent  Dig.  {{  580-662,  696;  Dec.  Dig.  @=> 
258(8).] 

Appeal  from  District  Court,  McLennan 
County ;  Edwin  i.  dark.  Special  Judge. 
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Suit  bj  Roy  E^  Laii9  against  Joe  Snaman. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  R.  Webb  and  Marshall  Snrratt,  both  of 
Waco,  foor  appellant  Sleeper,  Boyaton  & 
Kendall,  of  Waco,  for  appellee^ 

niCEJ,  J.  This  suit  was  brought  by  Koy 
E.  Lane  against  Joe  Snaman  to  recover  on  a 
quantum  meruit  for  services  performed  aa 
architect  in  making  cost  estimates,  drawing 
plans,  and  performing  work  incident  thereto 
for  the  erection  of  an  addition  to  the  St. 
Charles  Hotel  in  Waco,  paj-ment  for  which 
bad  bem  refused  by  appellant,  alleging  that 
Joe  Snaman  and  his  brother  Harry,  now  de- 
ceased, were  partners  doing  businesK  under  the 
partnership  name  of  H.  &  J.  Snaman,  and  as 
such  owned  and  operated  the  St.  Charles  Hotel 
in  said  dty.  The  right  to  recover  against  Joe 
Snaman  is  based  on  the  theory,  first,  that  he 
was  liable  as  surviving  partner,  the  work 
having  been  performed  at  the  instance  and 
request  of  hla  brother  Harry;  and,  second, 
against  him  in  his  Individual  capacity  on  the 
gronnd  of  acquiescence  and  ratification  of 
such  «uployment;  and,  third,  that  he  was 
the  independent  executor  and  dole  legatee 
onder  the  wUl  of  his  brother,  which  had  been 
probated  and  administration  thereon  closed, 
and  from  whose  estate  he  had  received  more 
than  sufficient  assets  to  pay  said  claim. 

Apiiellant,  answering,  admitted  the  partner- 
ship, but  alleged  that  the  same  was  a  com- 
mercial partnership,  and  denied  that  he  and 
his  brother  owned  the  hotel  as  partners,  but 
asserted  that  they  were  Joint  owners  and 
tenant*  in  common  thereof,  and  that  such 
partnership  was  separate  and  distinct  from 
their  commercial  partnership  and  denied  that 
he  or  his  brother  had  ever  employed  appellee 
to  perform  such  servicer. 

A  Jury  trial  resulted  in  a  v«dict  and 
Judgment  in  behalf  of  appellee  for  the  sum  of 
$1,600,  from  which  this  appeal  is  prosecuted. 
The  first  assignment  urges  that  the  court 
erred  In  diargtng  the  Jury,  in  effect,  that  if 
they  believed  from  a  preponderance  ot  the 
evidence  that  appellee,  In  compliance  with 
the  request  of  Harry  Snaman,  deceased,  per- 
formed the  services  as  architect  as  claimed, 
in  preparing  certain  sketches,  cost  estimates, 
and  plans,  and  that  the  same  were  placed  at 
the  disposal  of  the  said  Harry  Snaman,  de- 
ceased, or  the  defendant,  Joe  Snaman,  or  ei- 
ther or  both,  thai  and  in  that  event  they 
would  find  for  appellee  as  against  appellant 
the  reasonable  value  of  such  services,  if  any, 
not  to  exceed  the  amount  claimed,  with  iuter- 
est  It  is  asserted  on  the  port  of  appellant 
that  this  charge  assumed  the  existence  of  a 
partnerablp  In  the  ownership  and  operation 
of  said  hotel  on  the  part  of  Harry  and  Joe 
Snaman,  or  that  they  held  themselves  out  as 
such,  or  that  the  alleged  employment  of  ap- 
pellee by  Harry  Snaman  was  with  the  consent 
ot  appelant,  or  that  the  administration  of 


the  estate  of  Barry  Snaman,  deceased,  by 
appellant  as  Independent  executor  had  ceased 
and  the  estate  closed,  and  that  as  neither 
of  such  facts  was  established  by  the  uncon- 
troverted  evidence,  to  so  charge  was  error. 

[1]  It  Is  unquestionably  true,  as  asserted 
by  appellant,  that  the  court  should  not  as- 
sume in  its  charge  the  existence  of  material 
facts  controverted  by  the  evidence;  but  in 
reply  thereto  appellee  insists  that  this  charge 
Is  not  erroneous  in  this  respect,  because  the 
uncontradicted  evidence  showed  that  appel- 
lee, In  compliance  with  the  request  of  Harry 
Snaman,  deceased,  performed  the  services  al- 
leged, and  that  the  defendant,  Joe  Snaman, 
was  liable  therefor,  because  from  the  un- 
diluted evidence  It  appeared  that  Harry  and 
Joe  Snaman  were  partners,  and  that  as  such 
they  owned  the  St.  Charles  Hotel  property, 
or,  at  least,  that  they  held  themselves  out 
as  such,  and  that  the  iodebtedness  sued  upon 
was  a  partnership  debt,  for  which  appellant 
Is  liable  as  surviving  partner. 

[2]  We  agree  with  appellee  In  this  conten- 
tion. Appellant  admits  that  he  and  his  broth- 
er Harry  had  for  a  number  of  years  con- 
ducted a  partnership  business  under  the  firm 
name  of  H.  ft  J.  Snaman;  that  the  hotel  lu 
question  was  bought  with  partnership  funds, 
and  the  rents  therefrom  collected  and  dis- 
bursed In  the  name  of  the  partnership.  The 
uncontradicted  evidenoe  aUo  shows  that  H. 
Snaman  employed  appellee  to  prepare  the 
plans  in  ^estton ;  that  he  was  in  charge  of 
the  business  when  appellant  tvas  absent ;  and 
that  apqpellant  knew  that  the  plans  had  been 
prepared  and  made  no  obJecUon  thereto,  be- 
cause it  Is  shown  that  he  saw  ft  picture  of  the 
proposed  structure,  drawn  by  appellee,  which 
hung  for  a  considerable  tbue  in  the  hotel 
building,  and  under  which  was  written:  "St 
Charles  Hotel,  H.  ft  J.  Snaman."  It  was 
shown  that  both  appellant  and  his  brotber 
were  frequently  in  appellee's  office,  looking 
over  the  plans  and  making  suggestlcwB  as  to 
changes  th^ein  during  the  i>n>gre88  of  the 
work;  and  the  uncontroverted  evidence  fur- 
ther shows  timt  appellant  admitted,  after  the 
death  of  his  brother,  that  ai^)ellee  had  been 
emirioyed  by  them  to  prepare  the  plans. 

■We  believe,  therefore,  from  the  unccmtra- 
dlcted  evidence  that  this  hotel  was  the  prop- 
erty of  said  iiaitnership,  and  that  Harry 
Snaman  employed  appellee  to  perform  the 
services  upon  which  this  suit  is  predicated ; 
for  whidi  reason  we  think  appellant  was 
liable  to  amiellee  as  surviving  partner,  and 
hence  hold  that  the  court  did  not  err  in  giv- 
ing the  charge  complained  of. 

[3]  Besides  this,  we  think  the  Judgment 
should  be  affirmed  oa  the  ground  that  the 
uncontradicted  evidence  showed  that  Harry 
Snaman  emidoyed  appellee  to  prepare  said 
plans;  that  upon  his  death  appellant,  under 
his  will,  was  made  independent  executor  and 
sole  legatee;  that  he  probated  the  will,  took 
charge  and  control  of  the  entire  estate,  paid 
all  the  debts  thereof,  di^osed  of  the  hotel, 
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and  converted  the  major  ix>rtlon  of  the  prop- 
erty of  the  estate  to  his  own  use  and  benefit, 
receiving  therefrom  assets  largely  in  excess 
of  the  debt  sued  upon,  from  which  dream- 
stances  the  administration  thereon  may  be 
regarded  as  closed  and  the  appellant  thereby 
became  personally  liable  for  the  debts  there- 
of. Hence  the  court  did  liot  err,  as  urged  by 
appellant  In  bis  second  assignment,  in  telling 
the  Jury  that  If  the  alleged  services  were 
performed  by  appellee  at  the  request  of 
Harry  Snaman,  the  deceased,  the  appellant 
would  be  liable  therefor.  See  Runnels  v. 
Knownslar,  27  Tex.  532;  Houston  v.  Mayes, 
66  Tex.  299, 17  S.  W.  729 ;  Patterson  v.  Allen, 
50  Tex.  25 ;  Solomon  v.  Skinner,  82  Tex.  .^45, 
18  S.  W.  698 ;  McCTelland  v.  Mcaelland,  46 
Tex.  Civ.  App;  26,  101  iS.  W.  1171 ;  Mayes  v. 
Jones,  62  Tex.  365 ;  Kauffman  v.  Wooters,  79 
Tex.  205,  13  S.  W.  549;  Webster  v.  Willis, 
56  Tex.  468;  McCampbell  v.  Henderson,  50 
Tex.  601;  Bllnn  v.  McDonald,  92  Tex.  604, 
46  S.  W.  787,  48  S.  W.  571,  50  S.  W.  931; 
Mlddleton  v.  Pipkin,  56  S.  W.  242. 

No  reversible  error  being  shown,  the  Judg- 
.  ment  of  the  court  below  is  in  all  things  af- 
firmed. 

Affirmed.         .  . 

On  Motion  for  Rehearing. 

'  [4]  Appellant  aasalls  our  h<ridtng  to  the  ef- 
'feet  that  the  unoontradioted  evidence  shows 
'  that  H.  Snaman  employed  appellee  to  draw 
.  the  plans  tor  the  hotel,  citing  the  evidence  of 
Joe  Snaman,  wherein  he  states,  in  effect,  that 
'appellee  would  draw  the  plans  and  specifl- 
.'Cfttions,  and  If  the  matter  did  not  go  through 
be.  would  not  charge  anything  for  same.  Not- 
withstanding this,  however,  the  uncontradict- 
ed evidence  shows  tliat  appellant  admitted 
that  Ills'  brother  Harry  had  a  half  interest  In 
th6  building,  and  that  Harry  ran  the  business 
when  appellant  was  away,  and  that  nppellaat 
ran  it  when  his  brother  was  away ;  and  ap- 
pellee testified,  without  cbntradIctl(Hi  in  this 
connection,  that  be  bad  a  conversation  with 
Harry  Skiaman  relative  to  the  cost  of  the 


plans,  and  Informed  him  that  the  regular  fee 
therefor  wonld  be  5  per  cent  of  the  amount  of 
the  cost  of  the  improvonaits,  "which  I  then 
told  hflm  would  probably  be  from  $25,000  to 
$30,000,  upon  which  lie  replied  ix>  go  ahead 
and  prepare  the  plans;  that  after  this 
Harry  was  frequently  at  the  office  to  see 
about  it  and  how  the  i^ans  were  getting 
along,  giving  Instructions  and  directions  and 
suggesting  changes  therein." 

Even  If  we  were  to  concede,  however,  that 
appellant's  contention  in  this  respect  is  cor- 
rect, there  Is  ami>le  evidence  under  other 
phases  of  the  case  tb  Justify  the  affirmance 
of  the  judgment.  After  a  full  and  thorough 
investigation  of  the  record,  In  the  light  of 
appellant's  motion  for  a  rehearing,  we  have 
concluded  that  there  is  no  merit  in  same, 
and  that  It  should  be  overmled;  and  It  is 
so  ordered. 

Motion  overruled. 


WATKINS  T.  MINTEB  et  aL    (Na  968.) 

(Ckwrt  of  Civil  Appeals  of  Texas.    Tesarkana. 

Feb.  3,  1916.     Rehearing  Denied 

Feb.  16,  1916.) 

Appeal  from  District  Court,  Hopkins  County ; 
R.  L.  Porter,  Judge. 

Action  by  J.  0.  Watkins  against  Ij.  B.  Min- 
ter  and  others.  From  a  Judgment  for  defendants 
suatainiDg  general  demurrer  to  petition  and  dis- 
missing the  case,  plaintiff  appealed,  and  ques- 
tions presented  were  certified  to  the  Supreme 
Court.  Questions  answered  (180  S.  W.  227). 
Reversed  and  remanded. 

J.  H.  Beavers  and  Harris,  Suiter  &  Biltton, 
all  of  Winnsboro,  for  appellant.  D.  ThorDton, 
of  Sulphur  Springs,  for  appellees. 

HODGBS,  3.  This  appeal  ia  from  a  Judgmeot 
sustaining  a  general  demurrer  tothe  ap^ellaot's 
amended  original  petition  and  dismissing  the 
case.  The  questions  presented  on  appeal  were 
Cfirtified  to  the  Supreme  Court  in  April,  1912. 
They  have  recently  been  answered  in  an  opinion 
which  will  be  found  in  Watkins  v.  Minter,  ISO 
S.  W.  227.  The  answer  returned  necessitates  a 
reversal  of  the  judgment  and  a  remand  of  the 
cause,  and  it  will  be,  accordingly,  so  ordered. 
It  is  unnecessary  for  us  to  add  anything  to  what 
is  said  in  the  opinion  of  the  Sopreme  Court. 
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CONSOMDATIOW  OOAI/  OO.  ▼.  PRATT. 

(Court  of  Appeala  of  Kentucky.    April  14, 1916.) 

1.  EVIDEMOB     «=7l3    —    JUDICIAI.     NOIIOB    — 

Kicking  Pbopensiiy  or  Tan  Muu;. 

The  kicking  propensity  of  the  mule  Is  a 
matter  of  common  knowledge. 

[Ed.  Note.— Fair  otber  caaea,  aee  Bffdeaee, 
Cent.  Dig.  §  18;   Dw\  Dig.  <Sb313.] 

2.  Mabtek  and  Skbvant  «C9388(6)— Pkmok- 

AL  iRjmiBS— COKlBIBOTOm  NjIGUOENCB. 

It  is  contributory  negligence  on  the  part  of 
an  employ^  to  stoop  down  near  a  mule  s  bind 
feet  and  at  the  same  time  strike  the  mnle. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  i  748;   Dee.  Dig.  «b»238<6).] 

Appeal  froqt  Circuit  Court,  Letcher  Coun- 
ty. 

Action  by  John  M.  Pratt  against  the  Con- 
solidation Coal  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed, 
and  new  trial  granted. 

A.  W.  Toung  and  Wm.  G.  Dearlug,  both  of 
Wbiteaburg.  and  O'Kear  ft  WiUiaua,  of 
Franl^ort,  for  tyipellant.  Ira  Fields,  Felix 
O.  Fiirids,  and  Fields  A  Newman,  all  of 
Whiteaburg,  for  appellee. 

OLAT,  C.  This  Is  a  personal  injury  action 
in  which  plaintiff,  John  M.  Pratt,  recpvered 
}f  the  def^dant,  the  Ccmsolidatlon  Coal  Com- 
pany, a  verdict  and  Judgment  for  |500.  The 
company  appeala. 

Plaintiff,  while  in  the  employ  ot  defendant, 
was  kicked  by  a  mule.  He  predicates  bis 
case  on  the  fact  that  the  mule  was  dangerous, 
^cious.  and  unsafe,  and,  upon  being  wh^ped, 
beaten,  or  annoyed  would  kl<H[  at  persons, 
and  thereby  endanger  their  lives  and  safety ; 
that  these  facts  were  known  to  defendant, 
or  could  have  been  known  to  It  by  the  exer- 
cise of  ordinary  care,  and  were  not  known  to 
plaintiff  and  could  not  have  been  known  to 
bUn  by  the  exercise  of  ordinary  care.  In  ad- 
dition to  the  foregoing  facts,  his  petition 
alleges  In  substance  that,  because  of  the  dif- 
ficulty In  inducing  the  mule  to  enter  the 
mine,  plaintiff  was  ordered  by  the  superin- 
tendent to  whip  the  mnle,  and  that  the  sn- 
peruilendent  assured  plaintiff  that  the  mule 
was  gentle  and  safe  and  would  not  kick; 
that  on  the  occasion  of  the  accident  he.  In 
obedience  to  the  direction  of  defendant's  su- 
[«rintendent,  whipped  the  mule  for  the  pur- 
pose of  forcing  It  to  enter  the  mine,  and 
while  so  doing,  and  as  a  result  of  said  whip- 
ping, the  mule  kicked  and  Injured  plaintiff. 

In  support  of  the  allegations  contained  In 
bis  petition,  plaintiff  testified  In  substance 
as  follows:  Ke  had  been  doing  grade  work 
for  the  company  for  four  or  five  months.  The 
superintendent  then  directed  him  to  drive  In 
the  mines.  He  woi*ed  the  mule  that  kicked 
him  for  two  days.  The  superintendent  said 
that  "the  mule  was  good  conditioned,  but 
would  not  8t(^,"  and  told  plaintiff  to  be  oare- 
fbl  and  not  let  the  car  run  on  him  when  it 


started,  but  did  not  aay  anythlhg  abont  Its 
kicking.  The  superlBtendout  alao  toM  him 
to  whip  the  mule  and  make  It  go  into  the 
mine.  While  drfylng  the  mnle  on  the  third 
day,  h&Mt  the  mule  and  It  kicked  him.  Be- 
fore that  he  had  trouble  with  the  nmle  every 
time  he  started  Into  the  month  of  the  mine. 
At  the  time  of  the  acddant,  anotho:  employ^ 
was  pulling  on  the  mule  with  a  bridle  or 
halter.  Plaintiff  was  stooiplng  down  trying 
to  get  hold'  of  the  tail-chain.  A  part  of  the 
work  that  plaintiff  w«8  to  do  was  to  hook 
and  nnbook  the  chain.  On  cros»examtnatlon 
plaintiff  stated  that  he  had  worked  on  a 
fbrm  practically  all  of  his  Uf^.  Daring  that 
time  he  had  hoed  conrn,  grubbed,-  and  done 
stmUar  kinds  of  work.  Wlille  be  had  plowed 
some,  hie  had  never  drlren  any  teams  except 
oxen.  He  was  assigned  to  the  duty  -of  drtrlng 
the  mute'  hit».v6e  he  bad  applied  to  the  sn- 
perintendent  tor  a  Job  with  mwe  money. 
When  he  went  to  work  he  knew  that  the 
mule  would  n6t  stand,  -btrt  that  was  all.  The 
chain  was  near  the  mule's  feet.  Be  stooped 
down  to  get  the  chain  and  at  the  same  time 
hit  the  mule.  He  struck  him  with  a  limb  or 
little  whip.  When  he  first  went  to  work  the 
superintendent  helped  him  to  whip  the  mule. 
Plaintiff  further  eaya^  that  he  did  not  know 
that  the  mule  would  kick.  He  had  never  seen 
It  make  any  demonstrations  of  that  kind. 

H,  2]  While  plaintiff  bases  his  right  of  ac- 
tion on  the  fact  that  the  mule  was  dangerous 
and  vicious,  and  this  fact  was  luiown  to  the 
'mastw,  or  could  have  been  known  to  him  by 
the  exercise  of  ordinary  care,  he  falls  to 
show  that  the  mule  ever  kicked  or  showed 
any  vicious  tend«acles  on  any  prevlouB  oc- 
cnsltm.  On  the  contrary,  he  shows  that  he 
had  driven  the  mule  Into  the  mine  a  number 
of  times  and  had  rei>eatedly  whipped  Idm,  and 
that  the  mule  bore  his  punishment  with  le- 
markable  complacency  and  never  attempted 
to  injure  iHalntiff  in  any  way.  It  was  only 
when  plabitlff  took  a  position  near  the  male's 
hind  feet  and  reached  down  to  pkdc  up  the 
tail-chain,  and  At  the  ^ame  time  struck  the 
mule  with  a  whip,  that  the  m\ile  gave  way  to 
his  natural  propensity  and  kicked  plaintiff. 
The  kicking  propensity  of  the  juule  is  a 
matter  of  common  kpowledge  and  has  been 
the  subject  of  comment  from  the  earliest 
time.  It  Is  almost  as  tuilv«rta)ly  recognized 
as  the  fact  that  a  dndc  will  cwlm  or  a  cat 
will  scratch.  However,  a  dack  cannot  In- 
dulge hla  propoislty  wlthont  water  and,  or 
dlnarlly,  a  cat  will  not  scratch  unless  Ir- 
rttatiMl  or  attacked.  But  the  mule  requires 
no  partloalar  setting  for  the  exercise  of  Us 
high  prerogative.  He  Is  liable  to  Udc  at  any 
time,  and  no  one  can  plead  ignorance  of  this 
tendency.  This  is  not  a  case  where  the  mule 
was  shown  to  l>e  more  than  ordinarily  dan- 
gerous or  vicious.  It  is  not  a  case  where  the 
unexpected  happened.  It  Is  a  case  where 
plaintiff  not  only  invited  disaster,  bnt  actnal- 
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Ir  proToked  it.  He  made  blmse^lf  a  con- 
Tenlent  target  by  aaxuping  down  and  placing 
blmiseU  near  the  mule's  heels.  Not  being 
satlsQed  with  thla  Invitation,  he  actnally  ap- 
plied the  lash.  Of  course,  Uiere  may  be  in- 
stauces  where  a  mule  wiU  sometimes  surprise 
yon  and  refuse  to  kldc,  even  though  the 
<drcumstance8  be  unusually  propitious.  But 
this  is  not  such  a  case.  Here  the  mule  would 
have  been  antrue  to  himself  and  false  to 
every  tradition  of  his  breed  if  be  hadi^s- 
sively  acquiesced  in  such  treatment  and  kept 
his  heels  on  the  ground.  The  quality  of 
plaintiff's  act  cannot  be  the  subject  of  dis- 
pute. All  reasonable  men  will  agree  that  be 
showed  an  utter  disregard  of  his  own  safety. 
An  employ^  cannot  court  danger  by  inviting 
and  provoking  a  mule  to  Uck  him,  and  then 
recover  of  the  master  for  a  consequent  Injury, 
on  the  ground  that  he  is  a  bona  fide  cripple 
without  notice.  Tolln  v.  Terrell,  X33  Ky. 
214.  117  S.  W.  290.  It  follows  that  the  trUl 
court  should  have  directed  a  verdict  in  ta,Toi 
of  defendant. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  oi>iulon. 


fcEBTON  ▼.  BOOTH. 
(Court  of  Appeals  of  Kentucky,    April  12, 1916.) 

Biixs  AND   Notes  «=>o27(1)  —  Patmknt  — 

Weight  of  Evidence. 

In  an  action  on  a  $500  note  executed  by  de- 
fendant to  plaintiff's  assignor,  subject  to  two 
ciedits  of  $00  each,  in  which  defendant  pleaded 
two  additional  payments  of  $120  each,  verdict 
for  plaintiff  held  against  the  weight  of  the  evi- 
•dence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1847,  1850-1856;  Dec.  Dig. 
«=5;J7(1).] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Action  by  T.  A.  Booth  against  C.  H.  Keeton. 
Jndgmoit  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  directions  to  grant 
defendant  a  new  trial. 

H.  C.  GUlls,  of  WiUiamsbnrg,  for  appel- 
lant. C.  N.  Smith,  of  Williamsburg,  for  ap- 
pellee. 

TTTRNBR,  3.  This  is  an  action  on  a  $500 
note  executed  by  appellant  Keeton  and  his 
sureties  to  Elijah  Smith,  dated  the  27tb  of 
February,  190S,  and  bearing  interest  from 
date,  subject  to  two  credits  of  $00  each,  paid 
respectively  In  1911  and  1912.  In  1914,  Smith 
assigned  the  note  to  the  appellee  Booth,  who 
was  the  plaintiff  below.  The  principal  and 
the  sureties  filed>an  answer  pleading  two  pay- 
ments in  addition  to  the  ones  admitted  in  the 
petition,  to  wit:  February  14,  1912,  $120; 
and  January,  29,  1914,  $120— each  of  which 
payments  are  alleged  to  have  been  made  be- 
fore the  assignment  of  the  note  by  Smith  to 
Booth.  The  reply  denied  tliat  either  of  these 
payments   bad   beem   made,   and   that   was 


the  only  issue.  The  defendant  Keeton  tes- 
tified that  dnrlng  the  period  covered  by  these 
two  disputed  payments  he  was  the  assistant 
cashier  of  the  First  Naitional  Bank  of  Wil- 
liamsburg, and  that  for  more  than  20  years 
prior  to  1909  he  had  been  assistant  cashier 
of  the  Bank  of  WiUiamsburg,  another  bank- 
ing institution  in  that  place.  Be  produced 
the  books  of  the  First  National  Bank,  which 
showed  that  on  February  14,  1912,  there  had 
l)een  transferred  from  his  (Keeton's)  account 
in  that  bank  to  the  account  of  Smith,  the  then 
owner  of  the  note,  the  sum  of  $120 ;  that  be 
notified  Smith  of  this  fact.  The  books  of  the 
bank  further  showed  that  on  January  29, 
1914,  there  was  transferred  from  the  account 
of  Keeton's  wife  to  the  account  of  Smith  the 
sum  of  $120,  and  the  check  for  that  amount 
bearing  Mrs.  Eaton's  signature  was  pro- 
duced in  evidence  and  shows  on  its  face  that 
it  was  for  a  credit  on  the  note.  The  check 
for  the  payment  of  $120  on  February  14, 
1912,  is  shown  to  have  been  destroyed  in  a 
fire  in  1914.  Keeton's  evidence  further  shows 
that  the  entries  in  the  bank  book  were  true 
and  correct,  and  that  the  money  represent- 
ed by  those  entries  was  deducted  from  the 
accounts  of  himself  and  wife  and  added  to 
the  account  of  Smith,  and  that  thereafter 
Smith  had  drawn  the  money  out  of  the  bank. 
It  was  agreed  on  the  trial  that  the  cashier 
of  the  bank  would  testify  that  the  bank  books 
produced  by  Keeton  were  the  books  of  the 
bank,  and  that  the  entries  therein  were  treat- 
ed by  the  bank  and  its  officers  as  correct  and 
true,  and  that  the  money  was  paid  out  by 
the  bank  according  to  the  said  entries. 

The  only  evidence  introduced  by  the  plain- 
tiff bearing  on  these  two  payments  was  that 
of  Smith,  who  testified  that  the  only  pay- 
ments made  to  him  ou  the  said  note  were  the 
two  $80  payments  credited  thereon:  that  he 
never  received  any  notice  from  the  bank  or 
Keeton  that  any  deposits  had  been  made  to 
his  account  by  Keeton  or  any  one  else ;  that, 
when  he  finally  closed  his  account  at  the 
bank,  he  had  about  the  amount  therein  whidi 
he  thought  be  ought  to  have;  that  he  held 
two  notes  against  one  A.  R.  Humble  for  $1,- 
000  each,  dated  September  22,  1909,  one  of 
them  due  in  six  months  and  the  other  in  nine 
months;  that  on  February  11,  1912,  Humble 
paid  hira  $120  which  is  a  credit  on  one  of  tbe 
said  $1,000  notes ;  and  that  he  within  a  few 
days  thereafter  deposited  tbe  same  in  bank, 
but  did  not  remember  in  which  bank  he  made 
the  deposit  as  he  had  an  account  in  eadi 
bank. 

It  will  be  observed  that  the  $120  payment 
on  tbe  Humble  note  was  made  three  days 
before  the  deposit  of  ^120  by  Keeton  to  the 
credit  of  Smith  on  February  14,  1912,  and 
from  this  it  is  argued  that  the  deposit  was 
the  payment  by  Humble,  and  not  the  Keeton 
payment;  but  this  argument  loses  sight  en- 
tirely of  the  fact  that  the  bank's  books  show 
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that  on  the  14th  of  Febniair,  19>12,  $120  was 
not  only  credited  to  the  aoooout  of  Smith, 
bnt  was  <liarged  against  the  accoont  «f  Kee- 
ton.  As  to  the  other  credit  of  1120,  dated 
January  29, 1914,  charged  agabist  the  aocoont 
of  Mrs.  Keetcm  and  credited  to  the  acooont 
of  Smith  and  represented  by  ttie  check  pro- 
duced, there  can  be  no  qnestlon,  for  there  la 
no  payment  shown  to  have  been  made  to 
Smith  oa  the  Hnmble  notes,  or  otherwise,  of 
that  amoimt,  or  any  other  amount  within  sev- 
eral  months  of  that  tbne.  The  record^  of  the 
bonk  are  most  convincing.  If  not  conclnalve^ 
tbat  these  two  payments  of  $120  each  were 
diarged  to  the  acconnts  of  Mr.  and  Mrs.  Kee- 
ton  and  received  by  and  drawn  out  by  Smith 
while  he  was  the  owner  of  the  note ;  and  par- 
ticolarly  Is  this  true  of  the  last  payment 

Several  witnesses  were  Introduced  to  Im- 
peach the  reputation  for  truth  and  veracity 
of  the  defendant  Keeton,  most  of  whom  ad- 
mitted personal  aggrlevances  against  htm; 
but  this  evidence  seems  to  be  sufficiently  re- 
futed by  the  admitted  fact  that  for  a  quarter 
of  a  century  he  has  occupied  positions  of 
trust  and  confidence  in  the  community.  How- 
ever that  may  be,  while  the  Jury  under  the 
evidence  might  have  been  justifled  in  disre- 
garding the  statements  of  Keeton,  they  were 
not  authorised  to  return  a  verdict  directly 
«mtrary  to  the  record  evidence  Introduced. 
The  verdict  is  flagrantly  against  the  evidence 
on  this  issue,  and  the  lower  court  should 
have  granted  the  appellant  a  new  trlaL 

The  appeal  is  granted,  and  the  Judgment  fs 
reversed,  with  directions  to  grant  appellant 
a  new  trial  and  for  further  proceedings  con- 
sistent  herewith. 


LOUISVILLE  ft   N.   B.   OO.   v.   TAYIiOR'S 
ADM'R. 

(Conrt  of  Appeals  of  Kentucky.    April  12, 
1916.) 

Railkoaos  «=s>.381(9)  —  INJUBY  ON  Track— 

CorfTSiBrTOST  Meouqence. 
Plaintiff's  intestate,  an  elderly  man  whose 
eyesteht  wos  not  shown  to  be  baa,  and  whose 
hearing  did  not  appear  to  be  more  defective  than 
nsoal  with  men  of  his  ajic,  who,  while  in  a  safe 
place  between  two  of  defendant's  tracks  on  a 
bright,  clear  day,  attempted  to  cross  the  track  in 
{nmt  of  a  fast  passenger  train,  and  was  struck 
ud  killed,  was  gnilty  of  contributory  negligence 
defeating  a  recovery. 

(Ed.  Note.— For  other  cases',  see  Railroads, 
Cent  Dig.  f  1293;  Dec.  Dig.  «=3381(9).] 

Aiq)eal  from  Circuit  Court,  Qallatln 
County. 

Action  by  John  C.  Taylor's  administrator 
against  the  Louisville  &  Nashville  nailroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals,  Reversed,.  Avitb  direction 
to  giant  defendant  a  new  trial. 

Robt  B.  Brown,  of  Warsaw,  and  Benjamin 
n.  Warfletd,  of  Louisville,  for  appellant 
Botts  Sc  Perry,  of  Ow0Dtoa,'for  app^tee.. 


TURNER,  J.  On  May  17,  1918,  appellee's 
Intestate,  John  G.  Taylor,  a  man  68  years  of 
age,  was  stmcfc  at  or  near  Sparta,  in  Qal- 
latln county,  by  («e  of  appellant's  fast  north- 
bound passenger  trains  and  killed.  In  this 
action  by  his  administrator  for  damages  be- 
cause of  the  alleged  negligence  of  appellant 
which  caused  his  death  a  verdict  for  the 
plalntlir  for  $2,000  was  returned,  upon  which 
Judgment  was  entered,  and  the  company  has 
appealed.  As  we  have  concluded  that  the 
dlreeted  verdict  aaked  for  by  appellant  should 
have  been  given  on  the  trial  below.  It  is 
unnecessary  to  consider  any  other  question. 

At  the  point  of  collision  there  were  two 
railroad  tracks  running  parallel  with  each 
other,  the  main  track  upon  which  the  north- 
bound train  was  running  and  a  swltdi  track. 
At  that  place  the  center  of  the  switch  track 
was  13  feet  from  the  center  of  the  main 
track,  which  left  a  space  of  something  over 
7  feet  between  the  east  raU  of  the  main  track 
and  the  west  rail  of  the  switch  track.  Just 
before  the  accident  the  decedent  was  walking 
south  between  the  two  tracks,  and  nearer 
to  the  switch  tradf,  and  the  train  was  com- 
ing north,  so  that  he  was  facing  It  There 
was  a  curve  south  of  the  point  of  collision 
around  whl<A  the  north-bound  train  came, 
and  from  the  place  where  decedent  was 
struck  a  train  could  be  seen  for  a  distance  of 
594  feet  as  it  came  around  that  curve.  The 
decedent  at  the  time  was  staying  at  the 
house  of  his  son-in-law,  which  was  only  a 
short  distance  west  of  the  main  track,  and 
there  was  a  pathway  leading  ott  from  the 
main  track  to  this  house.  As  he  walked- 
south  in  between  the  two  tracks  the  main 
track  was  between  him  and  the  house  of  bis 
son-in-law,  to  which  place  he  was  evidently 
bound. 

The  plaintiff  on  the  trial  did  not  introduce 
any  witness  who  saw  the  train  strike  the  de- 
cedent, but  did  tntrodnce  one  witness  who 
saw  the  decedent  Just  before  the  accident 
walking  south  between  the  two  tracks,  and 
whose  evidence  is  entirely  In  harmony  with 
the  evidence  of  the  only  eyewitness  to  the 
collision  subsequently  introduced  by  the  de- 
fendant 

The  engineer,  who  occupied  a  position  In 
his  cab  on  .the  outside  of  the  curve,  did  not 
see  the  decedent  at  ail,  but  the  fireman,  who 
was  malatalntng  a  lookout  from  his  side  on 
the  inside  of  the  curve,  being  the  only  eye- 
witness to  the  ctdllsion,  testified  that  after 
they  came  around  'the  curve  he  saw  the  de- 
cedent walking  south  between  the  two  tracks 
Hq  a  ^laoe  of  perfect  safety  and  on  the  east 
sMe  of  the  main  track,  but  that  for  an  instaat 
his ''View  was  obstructed  by  the  front  of  the 
eaglue,  and  when  he  again  saw  the  decedent 
he  tras  on  the  west  aide  of  the  main  track 
right  at  the  rail,  and  the  train  was  right-  on 
him. 

As  before  stated^tbe  honte  of  the  decedent's 
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son-in-law,  at  which  he  was  then  staying, 
was  on  the  west  side  of  the  track,  and  It  Is 
perfectly  apparent  from  the  whole  eTldence 
and  from  the  map  on  file  that  he  saw  the 
train  as  It  came  around  the  cnrve,  he  at  the 
time  tacbig  the  train  and  being  between  the 
two  tracks  In  a  place  of  safety,  but  conclud- 
ed that  he  could  cross  the  main  track  to  his 
place  of  destination  before  the  train  roadied 
there.  There  Is  no  evidence  In  the  record  to 
show  that  his  eyesight  was  bad  or  to  show 
ttiat  his  hearing  was  more  defective  than  Is 
usually  the  case  with  men  of  his  age.  He 
was  facing  the  train,  it  was  a  bright  clear 
day,  and  between  10  and  11  o'clock  in  the 
morning,  and  there  is  no  explanation  of  the 
e<dU8i<Mi  upon  any  other  theory  than  that  he 
mistakenly  assumed  that  he  could  cross  the 
track  safely  in  front  of  the  approaching 
train. 

The  case  of  L.  &  N.  B.  R.  Co.  v.  Trower's 
Adm'r,  181  Ky.  589.  115  S.  W.  719,  20  L.  R. 
A.  (N.  S.)  380,  was  where  the  decedent  had 
been  Intrusted  with  a  mail  bag  to  be  placed 
on  a  local  train.  Instead  of  the  local  ap- 
proaching, as  he  thought,  a  special  train 
running  at  a  high  rate  of  speed  was  coming, 
and  he  saw  it  and  attempted  to  cross  the 
track  in  front  of  it,  and  was  killed.  The 
court,  after  an  extensive  review  of  the  au- 
thorities, said: 

"So  long  as  we  have  the  rule  of  law  which 
makes  contributory  negUireiice  a  defense,  instead 
of  raeHsuring  the  results  of  the  negligence  of  the 
defendant  and  that  of  the  injured  party,  and 
fixing  liability  in  proportion  of  one  to  the  other, 
the  rule  must  be  applied  that  he  whose  negli- 
gence is  the  proximate  cause  of  the  injury  is 
'  one  at  fault  m  law,  and  is  the  loser.  Appel- 
lant's negligence  in  running  its  train  too  last 
by  the  station  was  not  the  proximate  cause  of 
the  intestate's  death.  His  own  negligence  in 
{wing  upon  the  track  with  knowledge  of  the  de- 
fendants  negligence,  or  rashly  or  recklessly 
ieuoring  its  negligence  and  'taking  chances,'  was 
the  proximate  cause  of  his  injury;  for  but  for 
it  appellant's  negligence  wonld  have  been  harm- 
less as  to  him.  In  all  the  cases  cited  where  the 
fact  was  undisputed  that  the  injured  party  knew 
of  the  train's  approach,  and  heedless  of  it,  or 
miscalculating  the  results,  went  upon  the  tracks 
just  in  front  of  the  train,  a  recovery  was  de- 
nied. From  these  authorities  we  gather  the 
principle  of  law  to  be  that  it  is  such  negligence 
for  one  to  go  upon  the  railroad  track  just  in 
front  of  a  rapidly  approaching  train,  which  he 
.sees  or  knows  to  be  then  coining  in,  that  for 
his  injuries  inflicted  by  it  be  cannot  recover 
from  the  railroad  company,  not  because  it  was 
free  from  negligence,  bnt  because  his  own  negli- 

gence  was  the  immediate  and  nearest  cause  of 
is  injury." 

In  the  caae  of  U  &  N.  R.  R.  Co.  v.  Vea- 
tress'  Adm'r.  106  Ky.  477,  179  S.  W.  419,  the 
decedent  knew  that  the  train  was  approB<^- 
ing,  and  ran  down  the  track  toward  the  sta- 
tion BO  as  to  board  It  when  it  stopped.  There 
were  two  tracks,  and  he  erroneously  assumed 
that  the  train  waa  approaching  from  the 
rear  on  the  side  track  whUe  he  was  on  the 
main  track.  The  court  in  that  case. referred 
to  and  approved  the  Trower's  Case,  above 
quoted,  and  denied  a  reoorety. 


In  tjils  case,  as  In  the  two  casea  refenwd 
to.  It  is  unneceaBaiy-  to  determine  whether 
the  company  or  its  agents  were  guilty  of 
negUgenca  The  nndiaa>ated  facta  and  all 
fair  infei^nces  dedudble  from  them  show 
unmistakably  that  the  decedent,  with  knowl- 
edge of  the  train's  approach,  placed  himself 
in  a  place  of  danger,  but  for  which  the  col- 
lisioQ  would  not  have  occurred. 

That  class  at  casea  in  which  Mie  la  sudden- 
ly placed  in  a  dangerous  posttiMt  by  the 
negligence  of  the  defendant,  and  who  is  com- 
pelled to  immediately  choose  between  two 
methods  of  extricating  himself  from  the 
danger,  and  chooees  the  wrong  method,  and 
is  injured  when  he  would  not  have  been  if 
he  had  chosen  the  other,  has  no  applica- 
tion. In  this  case  the  decedent  was  in  a 
safe  place  between  the  two  tracks,  and  vol- 
untarily placed  himself  in  a  dangerous  posi- 
tion by  attempting  to  cross  the  track  In 
front  of  the  approaching  train. 

The  motion  for  a  directed  verdict  shoiild 
have  been  sustained,  and  the  Judgment  is 
reveised,  with  directions  to  grant  appellant 
a  new  trial  and  for  further  proceedings  oob- 
sistent  herewith. 


COMMONWBALTH  ▼.  ADKINS. 

(Court  of  Appeals  of  Kentucky.    April  14, 1916.) 

1.  Bastabds  <s=>36  —  Bastabdt  Laws  — Pbo- 
ceedings— jubisdicnon. 

Under  Ky.  St.  {{  167-169,  aUowing  the 
motber  of  a  bastard  bom  in  the  state  to  proceed 
against  the  father  in  the  county  of  the  birth, 
proceedings  by  her  in  another  county  are  void, 
and  the  courts  have  no  jurisdiction  therein. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  91-97 ;   Dec  Dig.  «=»36.] 

2.  BASTABDB      «=»44— APPKAaANCB— Jdbisdic- 
TtON  AOQUIBED-^VKB  CaXTSE  OF  ACTIDN. 

In  a  bastardy  proceeding  void  becanse 
brought  in  the  wrong  county,  a  general  appear- 
ance by  defendant  before  making  objection  to 
the  jurisdiction  does  not  waive  the  objection  that 
the  court  has  no  jurisdiction  of  the  subject-mat- 
ter, under  Civ.  Code  Prac  §{  92,  118,  allowing 
objection  to  jurisdiction  by  a  special  demurrer, 
answer  or  other  pleading,  and  providing  that 
failure  so  to  object  waives  objections,  except  to 
jurisdiction  of  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §S  115-117;  Dec.  Dig.  <S=»44.] 

Appeal  from  Circuit  Court,  Pike  County. 

Bastardy  proceedings  by  the  Common- 
wealth against  Nelson  Adkins.  From  judg- 
ment sustaining  special  demurrer,  the  Com- 
monwealth appeals.    A£Bnned. 

B.  S.  Plckleslmer  and  J.  S.  Gllne,  both  of 
Pikeville,  for  the  Commonwealth.  Boscoe 
Vanover,  of  Pikeville,  for  appellee. 

HURT,  J.  ^niis  was  a  proceeding  In  the 
name  of  the  commonwealth  of  Kentndcy,  (or 
the  use  and  benefit  of  Orpha  Branham,  and 
her  bastard  child,  nufler  chapter  10^  Ken- 
tucky Statutes,  against  Nelson  Adkins  to  re- 
quire him  to  contclbate  to  the  support  of  the 
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illegitimate  child  of  Oipba  Branliani,  of 
whldi  Adklns  was  accused  of  being  the  fa- 
ther. The  warrant,  which  was  issued  by  the 
clerk  of  the  Pike  ooanty  eomtt.  Charged  the 
appelant  with  being  the  taibet  of  the  iUe- 
gtUmate  female  diUd  of  Orpha  BraafaaiD. 
which  was  bom  on  the  lltb  day  of  Novem- 
ber, 1913,  In  Letcher  county,  Ky.  Adkins, 
on  the  26th  day  of  September,  1914,  being  be- 
fore the  jndge  of  the  Pike  county  conrt,  ex- 
ecuted bond  for  his  appearance  before  that 
court,  as  reffulred  by  section  168  of  Kentucky 
Statutes.  The  record  does  not  show  any  or- 
der to  have  been  made  In  the  case  at  the 
October  term  ot  the  coosty  court,  bat  at  the 
December  term,  1014,  tiie  appellee  obtained  a 
contlnnance  of  the  case,  and  at  the  January 
term  the  apiteHee  filed  a  special  demurrer  to 
the  proceedings,  iipon  the  ground  that  the 
Pike  connty  court  did  not  have  the  jnrladle- 
tlon  of  the  sobject-matter  of  the  action.  Ilie 
county  court  sustained  the  demnrrer  and  dis- 
missed the  proceedings.  The  appelant  ap- 
pealed from  the  Judgment  of  the  coonty  court 
to  the  Pike  circuit  court  Upon  a  hearing  In 
the  clrcnit  court,  the  demurrer  was  sustain- 
ed, and  the  cause  dismissed,  and  from  this 
judgment  the  commonwealth,  by  (be  county 
attorney,  has  brought  the  case  to  this  court 
upon  appeal. 

The  grounds  relied  upon  for  reversal  of 
the  Judgment  of  the  circuit  court  and  connty 
court  are  that  the  court  erred  in  adjudging 
that  the  Pike  county  court  did  not  have  Ju- 
risdiction of  the  subject-matter  of  the  action, 
and,  furthermore,  erred  in  adjudging  that 
the  appellee  did  not  waive  bis  right 'to' ob^ 
ject  to  the  Jurisdiction  of  the  court  by  enter- 
ing his  appearance  to  the  warrant  and  oh- 
talnlng  a  continuance  of  the  case  at  the  De- 
cember term  of  the  county  court  before  filing 
his  special  demurrer. 

[1]  This  character  of  action  Is  a  special 
proceeding  and  is  In  the  nature  of  a  civil 
action,  and  is  governed  by  the  provisions  of 
chapter  10  of  the  Kentucky  Statutes.  Sec- 
tions 167,  168,  and  169  of  the  statute,  supra, 
provide  that  an  unmarried  woman  may  go 
before  the  clerk  of  the  county  court  of  the 
couoty  wherein  she  has  been  delivered  of  a 
bastard  child,  or  of  the  county  of  her  resi- 
dence If  she  was  delivered  thereof  In  another 
state  and  accuse  any  person  of  being  the  fa- 
ther of  the  child.  If  the  chfld  appears  to  be 
less  than  three  years  of  age,  the  clerk  is 
directed  to  issue  a  warrant  for  the  individual 
accused  of  betog  the  father,  requiring  the 
person  accused  to  be  arrested  asd  brought 
before  the  ooouty  judge  oi  the  county  where- 
in he  may  be  foand,  who  shall  reQulre  him 
to  execute  bond  for  his  appearance  to-  an- 
swer the  chaige  lo  the  Gouuty  court  of  the 
county  in  which  the  warrant  issued.  If  tiu 
person  accused  falls  to  give  the  bond  requir- 
ed of  him;  the  Jndge  shall  commit  him  to  the 
Jail  of  the  cooaty  where  the  warrant'  issued 
and  to  remain  until  he  enters  into  the  re- 
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I  qotred  bond  or  be  di40h«xge<|  by  due  process 
of  law.  SecUon  172,  Kentucky  Statutes,  pro-, 
rides  that  the  fact  tUat  the  child  was  d^ 
Itverea  in  another  sta^  shall  be  no  cause 
for  dismissing  the  warrant  If  the  mpther  be 
a  bona  fide  resident  ot  this  couunonwealth 
at  the  time  ilie  chlLd-  was  .begotten  or  boro. 
From  these  requirements  of  the  statute  it 
appears  that  where  a  bastard  child  is  born 
in  this  state,  the  county  of  the  residence  of 
the  mother  of  the  child  does  not  control 
the  venue  of  the  action,  which  may  be  in- 
stitnted  against  the  father  to  require  him  to 
contribute  to  the  support  of  the  child  or  the 
assistance  of  tlie  mother  in  maintalolog  it. 
It  is  oalj  whan  a  bastard  Child  Is  bom  ta 
another  state  of  a  mother  who  has  a  resi- 
dence in  the  state  of  Kentucky,  when  the 
child  is  begotten  or  when  It  is  born,  who 
may  Instltate  a  proceeding  against  the  father 
in  the  courts  of  the  county  of  her  residence. 
The  i»-ovlsions  of  the  statute,  supra,  con- 
fers Jurisdiction  upon  the  court  cX  the  coun- 
ty wherein  the  child  is  bom,  only,  and  not 
upon  the  court  ot  the  county  of  the  residence 
of  the  mother,  for  the  purpose  of  determin- 
ing who  may  be  the  father  of  the  Illegiti- 
mate child  and  to  require  him  to  contribute 
to  its  maintenance.  In  the  proceedings  at 
bar,  the  warrant  expressly  charges  that  the 
child  was  bom  in  Letcher  county,  and  hence 
there  Is  no  provision  of  the  statutes  which 
attfhorlses  the  mother  to  instltotea  prosecu- 
tloB  against  tha  father  in  any  other  coanty 
than  the  one  In  which  she  was  delivered  of 
the  child.  Hence  the  county  court  and  Uie 
circuit  oonrt  did  not  have  Jurisdiction  to 
bear  and  determbM  the  actlan.  and  the  clerk 
of  the  Pike  county  court  was  without  au- 
thority to  issue  a  warrant  for  the  accused. 

[2]  The  contention  that  the  appellee,  by 
entering  hie  appearance  to  this  action  and 
asking  for  a  oontlnaxnce  Of  the  case  matil 
another  term,  vraived  his  right  to  object  to 
.the  Jurisdiction  of  the  Pike  county  court, 
is  not  well  made.  Section  92  of  the  ClvU 
Code  provides  that  a  qieclal  demurrer  may 
be  made  as  an  objection  to  a  pleading  which 
shows:  (1)  That  the  court  has  no  Jurisdic- 
tion of  the  defendant  or  of  the  subject  of  the 
action ;  or  (2)  that  the  plaintiff  hns  not  legal 
capacity  to  sue;  or  (3)  that  another  action 
is  pending  in  this  state,  between  the  same 
parties,  for  the  same  cause ;  or  (4)  that  there 
Is  a  defect  of  parties,  plaintiff  or  defendant. 

Subsection  4  of  section  92,  supra,  provides 
that  If  either  of  the  above-mentioned  grounds 
are  shown  to  exist  by  a  ideadlng,  it  Is  waiv- 
ed, unless  distinctly  specified  by  a  demurrer 
thereto,  except  the  objection  to  the  Jtnrisdlc- 
tion  of  the  court  of  the  subject  of  the  action, 
which  objection  is  not  waived  by  falling  &o 
to  make  It.  Likewise  section  118  of  the  Civil 
Code  provides  that  a  party  may,  by  an  an- 
swer or  other  pleading,  make  any  ot  the  ob- 
Jet^ons  which  are  mentioned  in  section  92, 
wUch  are  not  shown  by  the  pleading  of  his 
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adversary,  and  a  tallTire  ao  to  do  la  a  walTer 
of  any  of  said  objecttons,  except  that  to  the 
jurisdiction  of  the  court  of  the  sabject  of 
.the  action.  Hence  It  appears  that  a  dtfense, 
to  the  merits  of  an  action  la  a  walrer  of 
the  right  to  object  becanse  of  the  conrfB 
want  of  jurisdiction  over  the  person  of  the 
defendant,  and  wherever  the  court  has  juris- 
diction of  the  subject-matter,  the  objectlam 
for  want  of  jurisdiction  over  the  person  of 
the  party  may  be  waived  by  consent;  but 
where  the  court  has  no  jurisdiction  of  the 
subject-matter,  the  consent  of  the  parties 
cannot  give  jurisdiction  to  it  Eldler  v.  Hall, 
2  Mete.  401 ;  Barton  v.  Barton,  80  Ky.  212 ; 
Hughes  T.  Hardesty,  IS  Bush,  S64;  Baker 
V.  U  ft  N.  R.  R.  Oo.,  4  Bush,  619. 

In  the  case  at  bar  the  jorlsdlction  which 
the  Pike  county  court  did  not  have  was  that 
over  the  subject-matter  of  the  action,  and 
hence  the  ftkllure  of  the  appellee  to  demur  to 
the  warrant  until  after  having  entered  his 
appearance  and  sought  a  continuance  of  the 
case  was  not  a  wedver  of  his  right  to  ob- 
ject to  the  jurisdiction  of  the  court  of  the 
subject-matter  of  the  action. 

The  judgment  is  therefore  affirmed. 


RICE  ft  HUTCHINS-  CINCINNATI  00.  T. 

J.  W.  OBOGHAN  ft  CO. 
(Court  of  Appeals  at  Kentucky.    April  12, 1916.) 

1.  Pbikoipai.  ash  Aoknt  «=s111(6)— Powebb 
OF  AoBiii>— Tbavblino  Salesman. 

A  mere  traveling  salesman,  with  authority  to 
solicit  orders  subject  to  his  principal's  approval, 
has  no  power,  without  special  authority,  to  make 
a  oostnict  postponing  tlie  payment  of  debts  due 
his  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^cnt,  Cent  Dig.  {{  331,  376;  Dec.  Dig.  «s> 
111(5).] 

2.  Pbincipai,  and  Aqbnt  «=922(1)— Powksb 
or  AOBNT  —  EviouTcx  —  Declabatiomb  or 

AOBKT. 

Neither  his  agency  nor  its  scope  can  be  es- 
tablished by  the  mere  declarationB  of  the  agent 
as  to  rither. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Agent,  Cent.  Dig.  |  40;   Dec.  Dig.  <S=>22(1).] 

8.  Pbincipai,  and  Aoeht  9=>21— Powbbs  or 

Agent— Testiuont  or  Agent. 

An  agent  is  a  competent  witness  to  prove 
his  agency. 

[Eld.  Note.— For  other  cases^  see  Principal  and 
Agent,  C^nt.  Dig.  i  30;   Dec.  Dig.  «=»21.] 

4.  Pbincipai,  -  and  Aqent  4=920(1)— Powxbs 

or  AQ£NT»— KVIOENCE— ADHI8aiBU.ITT. 

An^  evidence  to  prove  agency,  direct  or  in- 
direct, 18  admissible,  a1thou{^  not  full  and  sat- 
isfactory. 

(Bd.  Note.— For  other  cases,  see  Principal  and 
Agent,  C!ent.  Dig.  f  87 ;  Dec.  Dig.  «=>20(1).] 

5.  Pbincipai.  and  Aobht  «s>111(6)— Powjebs 

OF  AGSNT— COUXCTION  OF  DEBTS. 

A  traveling  salesman's  instructions  hetd  to 
authorize  liim  to  extend  the  time  of  payment  of 
.a  debt  due  liis  principal  by  a  dissolving  partner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  if  381,  376;  Dec.  Dig.  «3b 
IfKB).] 


Appeal  from  CSrcnit  Coait,  Fajette 
Oonnty. 

Action  by  the  Rice  ft  Hatcbina^  gnrinnatl 
Company  against  J.  Vf.  Oxoglian  ft  Oo.  From 
judgment  for  deftadanta,  plaintiff  appeals. 
Affirmed. 

WUUamson  ft  Adams,  -  of  Ijexlngton,  for 
appellant  J.  A.  Edge,  of  IJeiliigton,  for  ap- 
pellees. 

HURT,  J.  Prevlona  to  FebmaiT  9,  U13, 
X  W.  Orogban,  Jamea  Redfern,  and  Mrs. 
Lmcy  EOkins  were  partnera,  oondncttns  the 
busineaa  of  merchanta  In  Lexingtoa,  Ky., 
under  tlie  style  of  J.  W.  Groghan  ft  Cow  At 
this  time  the  partnerahip  owed  debts  to  vari- 
oua  persons,  asgregatiiig  the  sum  of  about 
$4>G00.  Among  its  creditors  was  the  appel- 
lant in  this  case,  to  whom  it  owed  some- 
thing over  the  sum  of  $000,  but  Ita  largest 
creditor  was  Brandt  ft  Lear,  of  Clnrtnnatl, 
Ohio,  which  was  the  some  place  at  which  the 
appellant  was  engaged  in  busineaa.  Another 
creditor  of  the  partnership  was  the  Manty 
Manofactnring  Company,  of  Cindnnatl,  Ohio. 
Dlaaenslons  grew  op  between  the  partnera, 
wbldi  rendered  it  Impracticable  to  longer 
continue  the  partnership,  and  resulted  In  a 
suit  between  the  partners,  in  which  one  or 
the  other  sought  the  appointment  of  a  re- 
ceiver for  the  business  and  assets  of  the 
partnership  and  a  closing  out  of  its  business 
by  the  receiver.  J.  W.  Croghan  called  np 
the  firm  of  Brandt  ft  Lear  by  telephone  and 
informed  it  of  the  trouble  In  which  the  part- 
nership waa  involved,  and  requested  the  firm 
of  Brandt  ft  Lear  to  send  a  representative  to 
Lexington  to  assist  in  making  some  arrange- 
ments by  which  J.  W.  Croghan  ft  Co.  might 
continue  in  business  and  to  make  some  ad- 
justment of  the  matters  in  dispute  between 
the  partners. 

The  appellant  had  in  its  tmploj  a  travel- 
ing salesman,  whose  name  was  Schwenbe<^ 
who  had  been  accustomed  for  several  years  to 
solicit  trade  for  the  appellant  and  to  sell 
its  goods  in  the  territory  in  which  Lexington 
is  situated,  and  he  had,  on  numerous  occa- 
sions, made  sales  of  goods  for  the  appellant 
to  J.  W.  Croghan  ft  Co.,  and  had  received 
payment  from  them  for  purchases  of  goods 
which  he  had  sold  them.  Schwenbeck  was 
In  Lexington  on  the  Sth  day  of  February, 
1913,  and  called  upon  J.  W.  CSroghan  ft  Co., 
where  he  received  information  of  the  trouble 
in  which  the  partnership  was  involved,  and, 
it  occurring  to  hbn  that  the  ai^>ellant  ongtrt 
to  have  notice  of  the  condition  of  affairs, 
called  up  appellant  lay  telephone  and  infona- 
ed  it  of  the  troubiae  of  J.  W.  Croghan  ft  Oo.. 
and  Inquired  what  he  should  do  about  It  He 
was  informed  by  appellant  that  it  would  ad- 
vise Ittm,  as  to  ids  course,  by  telegram,  let- 
ter, or  otherwise.  George  Lear,  of  the  firm 
of  Brandt  ft  Lear,  when  be  received  informa- 
tion as  to  the  trouble  in  which  J.  W.  Oo- 
glian  ft  Ga  were  involved,  and  the  request  to 
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coibe  to  Lexington  to  aastat  In  adJoBttag  Its 
affairs  more  satisfactorily,  Interrlewed  the 
appelant  In  regard  to  the  matter  by  tele- 
phone. On  Uie  ^h  of  February  Lear  came 
from  Cincinnati  to  Lexington,  and  on  the 
morning  of  the  same  day  Scbwenbeck  receiv- 
ed a  telegram  from  the  appellant,  directing 
him  to  call  at  the  hotel  and  to  see  liear. 
Scbwenbeck  went  Immediately  to  the  hotel, 
where  he  fonnd  Lear,  who  was  expecting  him, 
and  after  they  conferred  as  to  what  steps 
should  be  taken,  they  proceeded  to  have  a 
conference  with  J.  W.  Croghan.  When 
Scbwenbeck  met  ILiear  at  the  hotel,  Lear  in- 
formed him  that  be  was  authorised  to  act 
for  bis  own  firm  of  Brandt  &  Lear  and  appel- 
lant and  the  Manty  Manufacturing  Company. 
After  their  conference  with  J.  W.  Croghan, 
they  met  representatives  of  Redfem  and  Mrs. 
Uicy  EHklns,  when  the  following  arrange- 
ments were  agreed  upon:  Mrs,  Elkins  agreed 
to  purchase  Redfem'a  Interest  in  the  part- 
nership, and  to  execute  to  him  a  note  for  $2,- 
63a  and  to  pay  to  him  at  least  (12.60  per 
week  unUl  the  debt  should  be  satisfied,  and 
to  release  him  from  any  obligation  to  pay 
any  part  of  the  debts  of  the  partnership 
by  assuming  the  payment  of  them  herself, 
and  to  secure  the  note  which  she  gave  him 
for  his  Interest  in  the  bnsinees  by  a  mort- 
gage upon  all  the  assets  and  effects  then  in 
the  hands  of  the  partnership  or  thereafter 
to  be  acquired  hy  it  Tbia  agreement  was 
reduced  to  writing,  and  signed  by  Redfem 
and  Mra.  Elkins;  and  X  W.  Croe^ian  gave 
bis  consoit  to  the  arrangement  In  writing, 
which  he  signed,  and  at  the  same  time  anoth- 
er writing  was  prepared,  by  which  Brandt  & 
Lear,  and  appellant  agreed  to  release  Bed- 
fern  from  any  obligation  to  pay  any  portion 
of  the  debts  which  they  held  against  the 
partnership,  and  to  hold  him  harmless 
against  any  attack  which  might  be  made 
hy  any  existing  creditor  upon  the  mort- 
gage which  Mrs.  Elkins  was  to  execute  to 
Bedfem,  and  further  agreed  to  the  execution 
of  the  mortgage  to  Redfem  by  Mrs.  Elkins 
to  secure  the  amount  which  she  had  agreed  to 
(lay  him  for  his  interest  in  the  partnership 
and  its  assets.  This  writing  was  signed  by 
Brandt  &  L«ar,  per  George  Lear,  and  the 
name  of  appellant  was  subscribed  tliereto  by 
Scfawoibeck.  The  appellees  J,  W.  Croghan 
and  Mrs.  Elkins  also  claim  that  at  tlie  same 
time  the  transactions,  above  stated,  ware 
had,  in  consideration  of  the  agreement  by 
Croghan  and  Mrs.  EUkins  to  release  Red- 
fem from  any  obligation  to  pay  any  part  of 
the  debts  of  the  partnership,  aJod  to  assume 
their  payment  themselves  and  the  purchase  of 
Red  fern's  interest  by  Mrs.  Elkins,  and  the 
execQtlon  of  the  mortgage  to  him  and  the 
(kayment  to  him  of  $2,6o0  for  bis  Interest  in 
the  partnership,  at  the  rate  of  $12.50  or  more 
per  week,  and  the  further  agreement  on  the 
part  of  Croghan  and  Mrs.  Elhlns  to  pay  the 
debts  to  the  various  creditors  of  the  Arm, 
other  tban  Redfem,  at  the  rate,  of  fiSO  or 


I  $200  p&c  week,  tb^  appellant  and  Brandt  & 
Ijeax  agreed  to  not  require  the  payment  of 
the  Indebtedness  owing  to  them  until  after 
Uie  indebtedness  to  .the  other  creditors  o£ 
the  firm  and  that  due  to  Redfem  should  be 
paid.  This  alleged  agreement  was  not  reduc- 
ed to  writing,  and  the  making  of  it  is  denied 
by  the  appellant. 

In  a  short  time  after  these  arrangements 
had  been  effected,  the  appellant  filed  a  suit 
against  Redfem,  Croghan,  and  Mrs.  Elkins, 
seeking  to  recover  of  them  the  debt  which 
the  firm  of  J.  W.  Cfogban  &  Co.  owed  it. 
Redfem  filed  an  answer,  In  which  he  relied 
upon  the  agreements  above  stated  as  a  de- 
fense, and  Croghan  and  Mrs.  Elkins  answer- 
ed, setting  up  the  transactious  above  stated, 
and  as  a  defense  pleaded  that  the  debt  of 
appellant  was  not  due,  because  of  the  agree- 
ment whldi  it  had  made  to  postpone  the  col- 
lection of  its  debt  until  after  the  .other  in- 
debtedness of  the  partnership  had  been  satis- 
fled.  Ttie  appellant,  by  reply,  denied  th» 
making  of  any  agreement  with  either  Red- 
fem. or  either  of  appellees,  as  alleged  by 
them,  and  denied  the  authority  of  Schwm- 
beck  to  make  any  agreement  for  it  The  case 
casoe  <»  for  trial  in  March,  1914,  but  before 
this  time  the  appellant  dismissed  its  action 
against  Redfem,  and  proceeded  against  Cro- 
ghan and  Mrs.  Elkins  alone.  The  appellees 
admitted  owing  the  debt  sued  for  to  the 
appellant  and  the  only  defense  was  that 
the  debt  was  not  due,  as  under  the  terms  of 
the  alleged  agreement  which  they  had  with 
ai^>ellant,  the  debt  was  not  yet  due.  The  trial 
resulted  In  a  verdict  of  the  Jury  and  a  judg- 
ment of  the  court  in  favor  of  appellees.  The 
court,  upon  the  trial,  held  that  the  burden 
«C  proof  was  upon  the  appellees,  and  at  the 
conclusion  of  the  testimony  offered  by  them, 
the  appellant  moved  the  court  to  direct  the 
Jury  to  return  a  verdict  In  its  behalf,  and  at 
the  conclusion  of  all  the  evidence  renewed 
its  motion  to  that  effect  but  the  motions 
were  overruled  by  the  court  to  which  the  ap- 
pellant excepted. 

The  grounds  relied  ui>>on  by  appellant  for 
reversal  of  the  Judgment  are  that  the  court 
erred  in  the  admission  of  incompetent  testi- 
mony prejudicial  to  it  and  In  overruling  its 
motion  for  a  direct  verdict  in  its  behalf. 

li]  It  is  insisted  for  appellant  that  there  is 
no  evidoioe  conducing  to  show  that  Schweo- 
beck  or  Lear  had  authority  from  appellant 
to  make  the  agreements  r^led  upon  by  ap- 
pellees as  a  defense.  The  evidence  does  not 
admit  of  any  doubt  that  the  appellees,  in 
entering  into  the  arrangements,  by  which 
the  interest  of  Redfem  was  purchased  and 
they  assumed  the  burden  of  all  the  indebted- 
ness of  the  partnership,  acted  In  perfect  good 
faith,  and  with  full  reliance  upon  the  au- 
thority of  Lear  and  Scbwenbeck  to  make  the 
agreement  for  their  prindpals  and  to  bind 
them,  since  at  the  time  of  the  trial,  they  had 
paid  Redfem  about  one-half  of  the  debt 
owing  to  him,  and  had  paid  all  of  the  otiier 
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ciredltors,  except  Brandt  &  tear  and  appel- 
lant, the  entire  amounts  owing  to  them,  and 
which  amounted  to  the  sum  of  about  $3,- 
000,  and  had  paid  to  appellant  and  Brandt 
&  Lear,  each,  the  sum  of  $260  upton  the  debts 
owing  to  them.  It  cannot  be  contended  that 
Schwenbeck,  as  a  mere  traveling  salesman, 
with  authority  to  soUdt  orders  for  the  sale 
of  goods  from  customers,  and  which  orders 
the  appellant  ml^t  approve  or  disapprove, 
had  any  authority  to  make  for  appellant  the 
contract  relied  upon  by  appellees.  It  was 
necessary  that  he  should  have  special  au- 
thority fitom  appellant  before  It  could  be 
bound  by  a  contract  entered  tnto  by  him  for 
appellant  to  postpone  the  collection  of  its 
debts,  until  ttie  other  creditors  should  be 
paid. 

•  [2,  8]  It  is  also  true,  as  Insisted  by  appel- 
lant, that  neither  the  authority  of  an  agent, 
nor  the  scope  of  his  agency,  can-  be  establish- 
ed by  the  mere  declarations  of  the  agent  as  to 
his  authority  or  the  extent  of  it.  Hnffcut  on 
Ageficy,  §  137;  B.  &  O.  S.  W.  R.  R.  Co.  t. 
Cllft,  142  Ky.  576,  134  S.  W.  917;  Peytoo  v. 
Wtoolen  Mills  Co.,  122  Ky.  361,  91  S.  W.  719, 
28  Ky.  Law  Rep.  1303 ;  L.  &  N.  R.  R.  Co.  v. 
Byrley,  152  Ky.  85,  153  S.  W.  36,  Ann.  Cas. 
1915B,  240;  White  Plains  Coal  Co.  v.  Teague, 
163  Ky.  110,  173  S.  W.  860;  Bdmlston  v. 
Hurley,  90  S.  W.  259,  80  Ky.  Law  Rep.  557; 
Dleckman  v.Welrlch,  73  S.  W.  1119,  24  Ky. 
Law  Rep.  2340.  The  agent,  however,  is  a 
competent  witness  to  prove  his  agency,  or  to 
prove  the  existence  of  facts  from  which  his 
agency  can  be  Inferred.  In  31  Cyc.  1650,  it 
is  said: 

"The  testimony  of  the  agent  is  competent  to 
establish  the  fact  »f  his  agency,  at  least  where 
the  authority  was  verbally  conferred;  and  to 
refuse  to  allow  him  to  testify  and  be  cross-exam- 
ined is  reversible  error.  It  fa  beld,  likewise,  that 
the  testimony  of  the  alleged  agent  is  competent 
to  negative  the  existence  of  the  agency." 

This  doctrine  is  upheld  In  Peyton  v.  Old 
Woolen  Mills  Co.,  supra,  and  in  Bruen  v. 
Grahn,  5  Ky.  Law  Rep.  312.  In  2  C.  J.  S 
689,  it  Is  said: 

"The  rule  that  the  declarations  of  an  agent 
are,  as  against  his  principal,  inadmissible  to 
prove  the  fact  of  his  agency  does  not  apply  to 
hia  testimony  as  a  witness  on  a  trial  in  which 
such  fact  is  in  issue,  and  consequently  the  tes- 
timony of  an  agent,  unless  be  is  disqualified  for 
some  other  reason,  is  competent  to  establish  the 
fact  of  his  agencgr,  and  the  existence  of  facts 
from  which  the  agency  may  be  inferred,  at  least 
where   the   authority    waa   verbally    conferred. 

•  •    • »» 

Hence  the  testimony  of  the  alleged  agent, 
Schwenbeck,  was  properly  admitted  by  the 
trial  court,  tn  proof  of  the  existence  of  facts 
from  which  his  agency  could  be  inferred. 

[4]  It  is  true,  there  was  no  direct  proof 
of  the  agency  of  Schwenbeck,  in  the  case  at 
bar,  but  agency  is  a  fact,  and  can  be  proven 
in  any  way  by  which  any  other  fact  may  be 
proven,  and — 

"any  evidence  which  is  otherwise  competent  that 
has  a  tendency  to  prove  or  disprove  agency  or 
the  authority  of  an  agent  ia  admisslDle,  even 


though  it  is  not  fnll  and  satisfactory,  as  It  i* 
the  province  of  the  jury  to  pass  upon  it,  and  it 
follows  from  the  several  ways  in  which  an  asen- 
cy  may  be  created  that  the  evidence  of  the  ap- 
pointment may  be  either  direct  or  indirect."  2 
C.  J.  «  6^ 

[I]  It  was  proven  by  Humphreys,  an  of- 
ficer of  appellant,  tliat  Lear  conferred  with 
him  in  regard  to  the  affairs  of  J.  W.  Croffhan 
&  Co.  as  soon  as  Croghan  had  informed  Lear 
of  the  troubles  of  the  partnership,  and  re- 
quested him  to  come  to  Lexington.  It  was 
proven  by  Schwenbeck  that  on  February  5th. 
when  he  learned  of  the  embarrassment  of 
Crc«hnn  &  Co.,  that  he  at  once  conferred 
with  appellant  and  requested  to  be  advised 
what  to  do  in  the  premises  and  appellant  in- 
formed him  that  it  would  advise  him  by  tele- 
gram, letter,  or  otherwise.  Lear  came  to 
I>€xlngton  on  the  day  following,  and  Schwen- 
beck received  a  telegram  from  appellant, 
directing  hlra  to  go  to  the  Phoenix  Hotel  and 
see  Lear.  Lear  was  there  and  looking  for 
him.  He  asked  Lear  what  appellant  said 
about  it,  and  Lear  informed  him  that  he  had 
authority  to  act  for  appellant,  and  directed 
Schwenbeck  to  enter  into  the  arrangements 
for  api)ellant,  which  were  constimmated  on 
that  day  with  the  partners  of  J.  W.  Croghan 
&  Co.  The  fact  that  Lear  was  expecting 
Schwenbeck  shows,  beyond  dispute,  that  he 
had  previous  information  that  Schwenbeck 
would  call  upon  him,  and  the  fact  that 
Schwenbeck  had  requested  directions  from 
appellant  in  regard  to  the  matters,  and  had 
been  Informed  that  appellant  would  advise 
him,  and  then  directed  him  to  go  and  meet 
Lear  at  the  hotel,  is  evidence  tending  strong- 
ly to  prove  that  appellant  sent  the  message  to 
Schwenbeck  by  Lear  which  it  had  promised 
Schwenbeck,  and  which  Invested  him  with 
authority  as  Its  agent  to  act  for  It  in  the 
premises  and  it  was  communicated  to  him 
by  Lear.  Although  Lear  was  a  resident  of 
Cincinnati,  the  appellant  does  not  offer  his 
evidence  to  prove  that  it  did  not  confer  au- 
thority upon  Schwenbeck,  through  Lear,  to 
make  the  contract  with  appellees.  That 
Schwenbeck,  who  was  a  trusted  employe  of 
appellant,  concluded  from  all  the  drcnm- 
stances  that  he  had  authority  to  make  th« 
contract  there  is  no  doubt.  Humphreys  tes- 
tified, it  ia  true,  that  it  did  not  give  authority 
to  IJear,  nor  to  Schwenbeck,  to  make  the  con- 
tract relied  'Upon  by  appellees,  but  only 
agreed  to  assist  In  investigating  the  cwidi- 
tion  of  Cretan  &  Co.  He  falls  to  explain 
why  he  directed  SAwenbeck  to  go  to  Lear 
for  directions,  or  to  explain  what  investiga- 
tions were  necessary,  or  what  he  hoped  from 
any  ^vestlgatlons.  Without  reciting  all 
the  facts  in  evidence,  in  addition  to  the  ones 
enumerated,  which  tend  to  prove  the  agency 
of  Schwenbeck,  the  evidence  was  such.  In  our 
opinion,  as  to  justify  the  submission  to  the 
Jury  of  the  question  as  to  whether  or  not 
appellant  had  authorized  Schwenbeck  to 
make  the  contract  relied  upon  for  it.  The 
evidence  waa  audi  tliat  an  agency  audi  as 
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te  contended  toe  ooold  be  Inferred  ttom  It. 
Tbe  issne  was  sobmltted  by  Instructlonfli  of 
whlcfa  there  Is  no  complaint,  to  tbe  jury, 
vhldi  found  from  all  tbe  facts  and  circum- 
etances  in  evidence  that  tbe  agency  was 
created  by  tuvellant,  and  that  the  making  of 
the  contract  was  within  the  scope  of  the  au- 
thority conferred.  Tlie  OTidoice  is  sutfldent 
to  support  tbe  verdict. 
Hence  the  Judgment  is  affirmed. 


BABKEB  V.  II4LINOI&  SURETY  OO. 

(Court  of  Appeals  of  Kentucky.     April  12, 
181&) 

1.  Appeal  and  Ebbob  <S=>485(1)  —  Sopebse- 

DEAS— (BFTBCT. 

The  effect  of  a  supersedeas  is  to  preserve 
the  status  in  quo  pending  the  appeal ;  it  is  not 
retroactive,  and  does  not  undo  what  has  al- 
ready been  done,  and  destroys  no  rights  acquired 
bv  the  judgment,  but  merely  suspends  those 
nghta.  ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enw.  Cent  Dig.  {}  2264.  2265,  2267;  Dec. 
Dig.  «=»485(1).J 

2.  Subbooation    <S=9T(1)  —  Pbincifai,    and 

SCBETT. 

A  surety  who  has  paid  the  debt  of  Us  prin- 
cipal is  at  onoe  subrogated  to  all  the  rights,  rem- 
edies, securities,  liens,  and  equities  of  tbe  cred- 
itor for  the  purpose  of  obtaining  his  reimburse- 
ment from  the  principal  debtor. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  |S  17,  24,  29,  77,  88,  92;    Dec  Dig. 
«=7(1).] 
8.  Pbikcifai.  ako  Sdbetx  9=»97— Dibohabok 

OF  SUBKTT— Change  in  Obligation. 

Where  a  creditor  without  the  consent  of  his 
iiirety  does  any  act  which  in  the  contemplation 
of  the  law  alters  the  surety's  liability,  increases 
hii  risk,  or  deprives  him  of  the  right  to  pay  the 
debt  and  assume  the  position  of  creditor,  or  of 
his  right  to  seek  Indemnity,  tbe  surety  is  there- 
by absolutely  discharged,  even  though  not  ac- 
tually injured,  and  whether  tbe  propo'ty  releas- 
ed wajB  sufficient  to  discbarge  the  whole  debt  or 
not. 

[Ed.  Note. — ^For  other  cases,  see  Prindpal 
and  Surety,  Cent  Dig.  H  14&-168;  De&  Dig. 
«=»7.] 

4.  Afpeai,  aitd  Ebbob  «=9l227— Bond— Dib- 

CHAKOK    OF    SUBETT  —  CBANOB    IN    ObUGA- 

noH — Lobs  of  Aioht  against  Pbincifai,. 
The  sureties  on  an  appeal  bond  will  be  re- 
leased from  the  necessity  of  satisfying  an  affirm- 
fu  judgment  by  the  act  of  the  obligee  done  with 
tbe  fraudulent  intention  of  preventing  them 
from  exonerating,  themselves  from  the  property 
of  the  principal  judgment  debtor,  or  by  any  act 
of  tbe  obligee  having  that  effect. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4736-4748;  Dee.  Dig.  «=s> 
1227.) 

5.  Appkai.   and   Bkbob   «=s>1227  —  Bond  — 
Rights  of  Subbtt— Lien— Accbitai,. 

Tbe  ri^t  of  a  surety  on  a  supersedeas  bond 
executed  by  a  debtor  sgainst  whom  plaintiff 
had  obtained  a  jn%ment  for  the  keeping  of 
rtock  to  the  benefit  of  the  plaintiff's  valid  lien 
on  the  stock  accmed  when  tbe  appeal  bond  wag 
executed. 

[Ed.  Note,— j'or  other  cases,  see  Appeal  and 
Krror,  Cent.  Mg.  g{  4736-4748;  Dec.  Dig.  <3=> 
1227.] 


6.  Appeal  and  Ebbpb  «=»1227  —  Bond  — 
Rights  of  Sitrett  —  Reliance  on  Jitdo- 

HENT  FOB  PbIWCIPAI,. 

A  surety  on  a  sopersedeas  bond  staying 
proceedings  on  a  personal  judgment  against  tbe 
principal  for  the  keeping  of  stock  had  the  right 
to  rely  on  the  security  afforded  by  the  judg- 
ment and  on  the  Implied  agreement  of  the  judg- 
ment creditor  that  he  would  not  deprive,  it  of 
such  security,  and,  where  he  on  his  own  initia- 
tive shipped  the  stock  out  of  tbe  state  to  the 
Srincipal,  the  defendant  in  such  action  thereby 
eprivlng  the  surety  of  the  right  to  enforce  the 
judgment  lien,  the  surety  was  released,  not  pro 
tanto,  but  entirely. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4736-4748;  Dec  Dig.  <S=> 
1227.:f 

7.  Anihals  «=326(S)— Agisteb's  Lien— Judg- 
ment. 

In  audi  action  tbe  agister  holding  a  judg- 
ment against  the  principal,  if  holding  the  stock 
as  agent  of  the  commissioner  to  sell,  might  turn 
it  over  to  the  commissioner,  or,  if  holding  the 
stock  as  an  individual  and  unable  to  keep  it 
might  apply  to  tbe  court  to  make  other  provi- 
sion for  its  keep. 

[Ed.  Note.— For  other  cases,  see  Animals. 
Cent  Kg.  5S  66-«9;   Dec.  Dig.  «=»26(5).] 

Appeal  frgm  Circuit  Court,  Carroll  County. 

Action  by  'R.  M.  Barker  a^iust  the  Illinois 
Surety  Cumpuny.  JuUgniuut  Uismisslug  the 
petition,  and  plaintiff  appeals.    Affirmed. 

Smith  &  Greene,  of  CarroUton,  Turner  & 
Turner,  of  New  Castle,  and  F.  O.,  Greene,  of 
CarroUton,  for  appellant  Wlnslow  &  Howe 
and  Artljur  W.  Cox,  all  of  CarroUton,  for  ap- 
pellee. 


CLAY,  C.  H.  M.  Barker  brought  suit 
against  Alfred  Von  Ootzhausen  to  recover  cer- 
tain amounts  aUeged  to  be  due  for  the  keep 
of  four  BtalUons,  thirteen  mares,  and  four 
yearling  oolts.  On  final  hearing  be  was 
awarded  a  personal  judgment  against  Von 
Ootzliausen  for  Hie  sum  of  $1,849.91,  and  a 
Hen  on  the  stock  to  secure  the  payment  there- 
of. '  The  master  commlssioDer  was  directed  to 
take  charge  of  and  sell  the  stock,  or  so  much 
thereof  as  might  be  necessary,  and  apivly  the 
proceeds  to  the  payment  of  plaintiff's  debt. 
Interest  and  costs.  In  the  event  It  was  not 
necessary  to  seU  aU  of  the  stock,  he  was  to 
tojcn  the  remainder  oyer  to  Von  Cotzhausen. 
Tbe  commissioner  advertised  the  stock  for 
sale,  but  left,  it  in  the  possession  of  Barker 
until  the  day  of  sale.  Before  the  sale  was 
made  Von  Ootzhausen  executed  a  supersedeas 
bond  with  the  Illinois  Surety  Company  as 
surety,  and  a  supersedeas  was  issued  direct- 
ing Barker  and  the  officers  of  the  court  to 
stay  proceedings.  The  judgment  below  was 
affirmed  on  appeal.  Von  Ootzhausen  t.  Bar- 
ker, 154  Ky.  624,  157  S..  W.  1093. 

On  the  filing  of  the  mandate  below  Barker 
brought  ttki$  suit  against  the  Illinois  Surety 
Company  to  recover  on  the  supersedeas  bond. 
Besides  other  defenses,  which  it  Is  not  neces- 
sary to  notlce„  the  surety  company  pleaded, 
in  substance,,  that  at  the  time  the  appeal  bond 
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was  executed  all  tiHe  stock  upon  which  plain- 
tiff was  adjudged  a  lien  was  ia  his  posses- 
vios;  that  after  the  execution  of  the  bond 
plaintiff,  without  the  knowledge  and  consent 
Of  the  defendant,  shipiied  the  stock  outside 
of  the  state,  thereby  altering  and  changing 
the  liability  of  the  defendant  and  deprlrlng 
it  of  the  light  to  pay  the  Judgment  and  be 
subrogated  to  plaintiff's  lien.  In  his  reply 
plaintiff  pleaded  that  he  retained  the  stodc 
In  his  possession  as  agent  for  the  master  com- 
missioner; that  on  the  execntion  of  the  su- 
persedeas bond  he  shipped  the  greater  part 
of  the  stock  to  Von  Ck>tzhau8en,  the  owner, 
who  lived  in  Wisconsin,  and  the  stock  was  re- 
ceived by  Von  Cotzhausen.  A  demurrer  was 
sustained  to  the  reply,  and  the  petition  dis- 
missed.   Plaintiff  appeals. 

[1]  The  effect  of  a  supersedeas  Is  to  pre- 
serve the  status  in  quo  pending  the  appeal. 
It  Is  not  retroactive  In  effect.  It  does  not 
undo  what  has  already  been  done.  It  de- 
stroys no  rights  acquired  by  the  Ju^ment. 
It  merely  suspends  those  rights.  Runyon  v. 
Bennett,  4  Dana,  S99,  29  Am.  Dec.' 481 ;  Hey  v. 
Harding,  78  S.  W.  186,  26  Ky.  Law  Rep. 
1154 ;  Johnson  v;  Williams,  82  Ky.  45;  New- 
man's Pleading  &  Practice,  (  682.  It  there- 
fore follows  that  plaintifTs  lien  on  the  stock 
was  not  discharged  by  the  sui)ersedeas,  but 
remained  in  full  force  pending  the  appeal. 

[2]  A  surety  who  has  paid  the  debt  of  his 
principal  is  at  once  subrogated  to  all  the 
rights,  remedies,  securities.  Hens,  and  equi- 
ties of  the  creditor  for  the  purpose  of  ob- 
taining bis  reimbnisement  from  the  principal 
debtor.  Hill  v.  Slemmlng,  128  Ky.  201,  107 
S.  W.  764,  32  Ky.  Law  Rep.  1065,  16  Ann. 
Cas.  840 ;  Ryan  v.  Logan  Coi  Bank,  132  Ky. 
625,  116  S.  W.  1179,  119  8.  W.  768 ;  Dine  v. 
Donnelly,  134  Ky.  776,  121  S.  W.  685 ;  Lewis' 
Adm'r  V.  U.  S.  Fidelity  &  Guaranty  Company, 
144  Ky.  425,  138  S.  W.  305,  Ann.  Cas.  1913A, 
664;  Dunlap  v.  O'Bannon,  5  B.  Mon.  398; 
Smith  V.  Latimer,  15  B.  lion.  75;  Joyce  v. 
Joyce,  1  Bush,  474;  Fleming  v.  Beaver,  2 
Rawle  (Pa.)  128,  19  Am.  Dec.  629;  Hawpe 
r.  Bumgardner,  lOB  Va.  91,  48  S.  ES.  604. 

[8]  It  Is  also  the  mle  that  if  the  creditor, 
without  the  consent  of  the  surety,  does  any 
act  which,  In  contempIatl<m  of  the  law,  al- 
ters the  surety's  liability.  Increases  his  risk, 
or  deprives  him  even  for  a  moment  of  the 
right  to  pay  the  debt  and  assume  the  position 
of  creditor,  or  of  his  right  to  seek  indemnity, 
the  snrety  Is  tiiereby  discharged,  and  the 
fact  that  the  snrety  may  not  have  been  actual- 
ly Injured  is  Inunaterial.  Calloway  v.  Snapp, 
78  Ky.  661.  In  many  of  the  states  the  surety 
Is  released  pro  tanto,  or  entirely,  according 
to  the  value  of  the  security  released,  bnt  In 
this  state  any  agreement  or  active  interfer- 
ence by  an  obligee  whereby  the  sdrety  may  be 
Injured  releases  him  absolutely,  and  It  Is 
not  material  whether  the  property  so  re- 
leased was  su£9clent  to  discharge  the  whole 


debt  or  not     Sneed's  E?zec0tor  t.  Wblte,  3 
J.  J.  Marsh.  625,  20  Am.  Dec.  17S. 

[4]  Accordingly  it  Is  held  that  the  sureties 
on  an  appeal  bond  will  be  released  from  the 
necessity  to  satisfy  an  affirmed  Judgment  by 
an  act  of  the  obligee  which  Is  done  wltli  the 
fraudulent  intention  of  prevmitlng  them  from 
exonerating  themselves  from  the  property  of 
the  principal  Judgment  debtor,  or  by  any 
act  of  the  oMlgee  whldi  has  that  effect.  2 
Cyc  949;  Dill  v.  Cecil,  4  Bush,  579;  Atkin- 
son V.  FlfcBpatrick,  60  S.  W.  516,  22  Ky.  Law 
Rep.  1364;  United  States  FldeUty  &  Guar- 
anty Co.  V.  Boyd,  94  S.  W.  86,  29  Ky.  Law 
R^.  69& 

[S,  B]  In  the  case  under  consideration. 
Barker  had  a  valid  Ueaa  on  the  stodc,  which 
was  not  discharged  or  in  any  wise  affected  by 
the  supersedeas.  The  surety  company's  rlg^t 
to  the  benefit  of  this  lien  accrued  whoi  the 
appeal  bond  was  executed.  Nelson  v.  Wll- 
Uams,  22  N.  G.  (2  Dev.  &  B.  Eq.)  118;  Voibei 
V.  Jackson,  Ia  R.  19  Ch.  Dlv.  616;  Dixon 
V.  Steel,  70  L.  J.  Ch.  N.  8.  794.  As  a  part  of 
the  contract  of  suretyship  It  had  the  right  to 
rely  on  the  security  afforded  by  the  Judg- 
ment, and  on  the  Implied  engagement  of 
plaintiff  that  he  would  not,  by  an  act  of  bis, 
deprive  it  of  such  security.  Plaintiff,  while 
alleging  that  he  held  the  stock  as  agent  for 
the  master  commissioner,  does  not  dalm  that 
be  sent  the  stock  out  of  the  state  to  the 
Judgment  debtor  in  pursuance  of  any  order 
or  direction  of  the  commissioner.  In  other 
words,  he  acted  without  authority  and  on 
his  own  initiative.  The  result  is  that  by  his 
own  act  and  fault  be  deprived  the  surety  of 
the  right  to  take  his  place  and  enforce  the 
Judgment  lien  on  the  greater  portion  of  the 
stock.  Under  the  circumstances  the  surety 
was  released  not  pro  tanto  but  entirely. 

[7]  This  view  Is  attacked  on  the  ground 
that  It  imposes  too  great  a  burden  on  a  poor 
man  who  might  not  be  In  a  position  to  keep 
the  sto<^,  or  to  obtain  reimbursement  out  of 
the  stock  because  the  Judgment  Hen  exceeded 
its  value.  The  answer  to  this  contrition  Is 
that,  If  he  holds  the  stodc  as  agent  for  the 
oommissi(mer,  he  may  turn  It  over  to  the 
commissioner.  If  he  holds  the  stock  as  an 
individual,  and  for  any  reason  is  unable  t<» 
keep  the  stock,  he  may  aiiply  to  the  court  to 
make  other  provisions  for  its  keep.  As  the 
Judgment  conforms  with  the  views  herein 
expressed,  it  follows  that  It  Is  correct. 

Judgment  afflrmed. 


PEMBBBTON  v.  PBMBEJRTON. 
(Court  of  Appeals  of  Kentucky.    April  13, 

1.  DiVOBCB  «=>28&— AFPKAIr-BXVIKW— SOOES. 

Although  there  is  no  power' to  rev«»ae  a  d^ 

cree  of  divorce,  the  appellate  court  may  coaaMcr 
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the  erideiice  to  determise.  whether  or  not  aIi-« 
nrany  waa  properly  awarded. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  IS  7e»,.  770;  Dec.  Dig.  <8=>286.] 

2.  DiVOBOB    «s>288— AUKOHT— OlOUHDS    roB 

BsruSAZ.. 

In  a  suit  (or  divorce  and  alimony,  where  It 
appeared  that  defendant  drank  to  ezceaa,  the 
bet  Uiat  the  plaintiff  had  reprimanded  him  for 
drinkins  wHl  not  deprive  her  of  the  right  to 
ilimony. 

[Ed,  Note. — For  other  oases,  see  IMvorce, 
Cent  Dig.  B  670-672,  703:  Dec.  Dig:  «s»23S.] 

3.  DiVOBOX      «=»2i0(!9— AUMONT— EXCEBSIVK 
AUHOItT. 

In  a  mit  for  divorce  and  allmon;  where 
tlie  family  consisted  of  plaintllt,  defendant,  and 
defendant's  infant  son  by  a  former  marriage, 
ind  wli«re  the  defendant  had  a  net  estate  of 
$22,000,  with  an  expectancy  of  equal  value,  and 
plaintiff  had  no  property,  an  allowance  of  $6,- 
000,  or  leas  than  one-fourth  of  the  defendant's 
actual  estate,  as  alimony  is  not  excessive; 

[Ed.  Note.— For  other  cases,  see  Divorce,  Oent 
Dig.  H  678,  680;  Dec.  Dig.  <8s>240(0).] 

1  DiTOBCx  4e=>182  —  Bxuzr  —  Expxnbes  or 

Wire— "Pkndbncy." 

Under  CSv.  Ciode  Prac.  |  ^4,  and  Ky.  St. 
I  2121,  empowering  the  circuit  court  to  grant 
the  wife  maintenance  daring  the  ^ndency  of  an 
acticm  for  divorce  and  alimony,  since  an  action 
is  pending  whether  in  tlie  circuit  conrt  or  in  the 
ippellate  court  on  appeal  the  circuit  coart  has 
power  to  grant  maintenance  pending  the  ap- 
peal 

[Bd.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  K  568,  587,  588,  625,  (38^  641,  657;  Dec. 
Dig.  «s>182. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Pending.] 

5b  DiTOBCB  «=»2I6  —  Expcn BBS  or  Wira  — 
MaINTVII ANCK  Pbrpino  Apfsai,. 

In  a  salt  for  divorce  and  alimony,  where 
the  wife  is  without  means  of  support,  mainte- 
nance in  the  sum  of  $80  per  month  pending  an 
appeal  was  not  excessive; 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  {{  632-6S4 :   Dea  Dig.  <8=>215.] 

8.  Divoacs  «=>2S1— Pi.AnnRFi'B  ▲mHurar's 
Fkk. 

In  an  action  for  divorce  and  alimony  by 
agreeing  to  dispense  with  proof  and  let  the  dian- 
edlor  determine  the  amoont  of  the  plaintilTs  at- 
torney's fee,  defendant's  counsel  did  not  waive 
right  to  appeal  from  the  chanoellor'a  decision. 
[Ed.  Note.— B\>r  other  cases,  see  Divorce,  Cent 
Dig.  i  766;    Dec.  Dig.  «s>281.] 

Appesl  firom  Circuit  Court,  Hopkins 
Coonty. 

Action  by  Lucy  Pemberton  against  Henry 
Pemberton.  Judgment  for  the  plaintiff,  and 
defendant   appeals.     Reversed. 

LAffoon  &  WaddUI  and  Jonson  &  Jennings, 
all  of  MadisonvtIle,  for  appellant  Gordon  & 
Gordon  &  Cox  and  Vlr^  Y.  Moore,  all  of 
MadisonrUle,  for  appellee. 

CLiAT,  O.  In  this  acUon  for  divorce  and 
aliniMiy  liucy  Pemberton  against  ber  hns- 
baod,  John  Henry  Pemberton,  plaintiff  was 
granted  a  divorce  and  awarded  alimony  lu 
the  sum  of  $6,000.  She  was  also  awarded 
the  stun  of  $30  per  month  as  maintenanoa, 
pending  this  ai^)eal,  and  her  attorney's  fees 
were  fixed  at  $750.    Before  the  appeal  was 


perfected  the  defendant  dlpd,  and,  by  agree- 
ment, the  action  was  revived  In  the  name  of 
bis  administratrix 

Appellant  insists  that  plaintiff  was  not  en- 
titled to  alimony,  that  the  fee  allowed  her  at- 
torneys is  excessive,  and  that  the  chancellor 
was  without  authority  to  award  ber  main- 
tenance pending  the  appeaL 

[1]  While  we  have  no  iwwer  to  reverse  the 
decree  of  divorce,  we  may,  nevertheless,  con- 
sider the  evidence  and  determine  whether  or 
not  alimony  was  properly  awarded.  Beall  v. 
Beall,  80  Ky.  675;  Evans  v.  Evans,  93  Ky. 
510,  20  S.  W.  605,  U  Ky.  Law  Rep.  628; 
Anderson  v.  Anderson,  152  Ky;  773,  154  S. 
W.  L 

t2]  It  would  serve  no  good  purpose  to  set 
out  at  length  the  evidence  bearing  on  the 
relatloas  of  the  parties.  We  have  examined 
the  record  with  great  care  and  conclude  that 
the  charge  of  cruel  and  inhuman  treatment 
Is  not  only  made  out  by  the  testimony  of 
plalntilTs  witnesses;  but  is,  in  a  large  meas- 
ure, sustained  by  the  admissions  of  the  de- 
fendant himself.  It  cleariy  appears  that  de- 
fendant drank  to  excess,  and  while  in  this 
condition,  and  occasionally  when  sober,  be 
abused  and  handled  his  wife  In  a  very  rough 
and  offensive  manner  and  took  advantage  of 
numerous  opportunities  to  humiliate  her 
when  in  the  presence  of  her  friendSi  While 
defendant's  evidence  tends  to  show  that  his 
wife  took  delight  in  picking  a  fuss  with  him 
and  frequently  beat  blm  with  clothes  brush- 
es and  other  articles,  we  are  not  Inclined  to 
place  much  credence  in  these  statements.  It 
does  not  appear  reasonable  that  a  man,  whose 
temper  was  such  that  be  would  disconnect 
the  telephone  wires  and  drive  his  wife  from 
the  tdepbone  merely  because  be  was  Irritated 
by  the  fkict  that  she  talked  too  long,  and  who 
weighed  about  180  pounds,  wtmld  sUlMnit  to 
a  beating  at  the  hands  of  his  wife,  who 
weighed  only  about  110  pounds.  While  it 
may  be  that  she  reprimanded  tdm  when  he 
was  drinking,  this  is  certainly  a  privilege 
which  the  law  will  not  deny  to  the  wife 
under  such  drcumstaaces,  or  hold  that  it 
constitutes  such  a  grievous  fault  on  her  part 
as  to  deprive  ber  of  the  right  of  alimony. 

[3]  We  shall  next  consider  whether  or  not 
the  alimony  allowed  was  reascmable.  At  the 
time  of  the  award  defendant's  estate  had  a 
net  market  value  of  about  $22,000.  Besides 
this,  he  had  an  expectancy  of  equal,  if  not 
greater,  value.  He  (piaintlfr)  and  an  infant 
son  by  a  former  marriage  were  the  only  mem- 
bers 'of  his  family.  Plaintiff  had  no  property 
of  any-kind.  It  therefore  appears  that  the  al- 
lowance made  plaintiff  was  less  than  one- 
fourth  of  the  estate  which  he  actually  owned. 
Under  these  circumstances,  we  cannot  say 
that  the  allowance  is  excessive. 

[4-B]  The  further  point  is  made  that  the 
diancellw  was  without  authority  to  award 
plaintiff  maintenance  pending  the  appeaL 
Both  by  the  Civil  Code  and  by  the  statutes 


»Far  otlMT  cosM  aae  sama  topic  and  KBT-NUHBEB  In  all  Key-Nilfflb«rad  DUwcs  and  IndsKu 

Digitized  by  LjOOQ  IC 


580 


184  -SOUTHWESTERN  REPOBTBB 


(Ky. 


tbe  circuit  fo>art  Is  empowered  to  grant  the 
wife  maintenance  during  the  pendency  of  an 
action  for  divorce  and  alimony.  CItU  Ciode, 
i  424;  Kentac)Ey  Statutes,  i  2121.  An  action 
is  pending  whether  In  the  dxcuit  court  or 
here  on  appeal.  We  therefore  conclude  that 
the  circuit  court  has  tlie  power  to  grant  main- 
tenance i)endlDg  the  appeal.  This  Tlew  Is 
sustained  by  the  weight  of  authority.  Gay 
V.  Gay,  146  Cal.  237,  79  Pac.  885;  State  v. 
District  Ct,  31  Mont  611,  7»  Pac  13 ;  Max- 
weU  T.  Maxwell,  67  W.  Va.  110,  67  S.  B.  379, 
27  U  E.  A.  (N.  S.)  712 :  1  R.  G  L.  |  20,  p.  882. 
Since  plaintiff  was  without  means  of  support, 
we  conclude  that  the  chancellor  did  not  err 
In  allowing  her  maintenance  In  the  sum  of 
$30  per  month  pending  tlie  appeal. 

Lastly,  it  is  contended  tliat  the  fee  allowed 
plaiutiers  attorneys  Is  unreasonable.  It  ap- 
pears that  plaintiff's  counsel  offered  to  sub- 
mit proof  on  the  question,  but  defendant's  at- 
torneys announced  to  the  court  that  they 
were  willing  for  the  court  to  fix  the  amount 
of  the  attorney's  fee  from  his  knowledge  of 
the  record  gained  from  the  trial  of  the  cause, 
and  on  submission  of  the  motion  for  an  allow- 
ance the  chancellor  fixed  the  fee  at  $750.  By 
agreeing  to  dispense  with  the  necessity  for 
proof  and  to  let  the  chancellor  determine  the 
amount  of  the  fee  from  his  knowledge  of  the 
record,  defendant's  counsel  did  not  waive  de- 
fendant's right  to  aPI>^al  from  the  chancel- 
lor's decision.  This  court,  therefore,  has  the 
right  to  consider  the  same  record  and  deter- 
mine whether  or  not  the  fee  allowed  is  rea- 
sonable. After  carefully  examining  the  rec- 
ord and  giving  due  consideration  to  the  char- 
acter and  extent  of  the  services  which  it 
shows  that  plaintiff's  attorneys  rendered,  as 
well  as  to  the  amount  of  pr(%)erty  involved, 
we  conclude  that  the  allowance  of  $750  Is 
excessive.  On  the  return  of  the  case  the 
chancellor  will  fix  the  fee  at  $400  as  fuU 
con^oisatlon  for  all  services  performed  by 
plaintiffs  counsel. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


RAMET  et  al.  t.  FRANCIS,  DAT  ft  GO. 

(Court  of  Appeals  of  Kentucky.    April  13, 

1.  e^eoutobs  and  apmjnistratobs  «=»848— 
Sam;  of  Land — Vacating  Obder— Failubb 
to  confibm. 

The  fact  that  the  commissioneT  sold  all  the 
lands  of  a  decedent  to  pay  bis  debts  without 
first  oSering  to  sell  a  part,  and  that  his  report 
of  sale  was  never  confirmed,  does  not  justify 
setting  aside  the  judgment  ordering  the  sale, 
since  the  order  of  confirmation  is  separate  from 
the  order  for  sale  and  itself  an  appcjilable  final 
order,  and  until  it  is  entered  the  validity  of  the 
sale  is  still  before  the  lower  court. 

[Ed.  Note. — ^For  other  cases,  see  Rxecutors 
and  Administrators,  Cent.  Dig,  §  1448;  -  Dec. 
Dig.  «!=»34a] 


2;  rxkctttobs  and  aohinistratobs  4=>34s— 
Sale  of  Land  —  Vacatiko  Ordeb  — 
Grounds. 

That  the  petition  to  sell  lands  of  a  decedent 
to  pay  his  debts  did  not  state  the  amoant  of 
the  debt,  or  that  the  land  was  not  snbject  to 
sale  for  the  debts,  or  that  the  debts  were  not 
proper  proof  as  claims  against  the  estate,  does 
not  authorize  vacating  ue  order  for  sale  on 
motiDtt  of  parties  who  were  before  the  court 
when  the  order  was  entered. 

{Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  Oeat  IKg.  {  144S;  Dec 
Dig.  <S=348.] 

3.  Pbocebs  €=3i64(3)— Summons— AmNDKENT 
or  Rbtubn. 

Under  Civ.  Code  Frac.  |  49,  providing  that 
an  erroneoos  return  of  summons  may,  with 
leave  of  the  court,  be  amended  aocor&iw  to  the 
troth,  the  chancellor  can  permit  ■  sheriff  to 
amend  his  return  of  summons  in  a  suit  to  sell 
real  estate  of  a  decedent  to  pay  his  debts,  so 
as  to  show  service  on  two  of  the  defendants  who 
were  in  fact  served,  but  were  not  shown  by  the 
return  to  have  been  served. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  Si  245,  246;  Dec.  Dig.  <Ss>164(3).] 

4.  Process  «=»147— Service  —  Evidence  — 
Proof  Outside  thb  Record. 

Under  Civ.  Code  Prac.  |  670,  providing 
that  the  clerk  shall  enter  in  full  on  the  docket 
the  retvm  of  the  officer  executing  a  summons, 
and  that  the  entry  shall  be  evidence  of  the  serv- 
ice if  lost,  where  the  record  is  silent  as  to  wheth- 
er a  summons  that  was  issued  was  returned, 
proof  may  be  heard  to  supply  the  record,  and,  if 
such  proof  shows  that  the  summons  was  actu- 
allj'  served  and  the  defendants  present  in  court, 
the  judgment  will  not  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Process,  Dec. 
Dig.  «=»147.] 

5.  Appeai,  and  Error  ^=>1050(1)— Habmi£69 
'Error— Admission  or  Evidence. 

Error,  i£  any,  in  admitting  evidence  outh-ide 
the  record  to  show  service  of  summons  is  harm- 
less, where  the  defendants  summoned  were  in 
court  at  the  hearing,  and  under  Civ.  Code  Pme. 
S  766,  forbidding  reversals  for  errors  in  preju- 
dicing the  substantial  rights  of  the  parties,  does 
not  reqdire  a  reversal,  since  parties  not  serv- 
ed are  entitled  to  relief  against  a  judgment  only 
if  they  were  not  present  when  it  was  rendered. 
[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  ^Di^.  if  1068,  106»,  4153,  4157 ; 
Dec.  Dig.  <e=»1050(I).] 

6.  Executors  and  Administrators  ^s»34S— 
Sale  of  Land— Vaoatino  Order— Impeacu- 
INO  Returns. 

Under  Ky.  St  §  8760,  providing  that  unless 
in  a  direct  proceeding  against  himself  or  his 
sureties  no  fact  officially  stated  by  an  officer  in 
respect  of  a  matter  about  which  he  is  required 
by  law  to  make  a  statement  shall  be  called  in 
question,  except  for  fraud  or  mistake,  an  order 
for  the  sale  of  a  decedent's  real  property  to  pay 
his  debts  cannot,  in  the  absence  of  the  showing 
of  fraud  or  mistake,  be  set  aside  as  to  two  de- 
fendants who  were  shown  by  the  sherifTs  re- 
turns'to  have  been  summoned,  though  the  court 
found  that  the  summons  was  not  in  fact  serv- 
ed on  them. 

[Ed.  Note— For  other  cases,  see  Executors 
and  Adininistrators,  Cent  Dig.  {  1448;  Dec 
Dig.  «=>34a] 

7.  EXKCUTOBS  AND  Administibatorb  «=>34S— 
Sale  of  I>and — Vacating  Order — Parties. 

A  purcliaser  of  land  from  a  grantor  wlio 
bonsht  it  at  the  commissioner's  sale  to  pay  the 
debts  of  a  decedent  is  a  necessary  party  to  a 
motion  to  set  aside  the  order  for  aale  for  fraad 
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or  mistake  of  sherfB'ln  'returnlBg  a  sommonfl  M 
■erred  ob  two  defieadBitte,  who  werQ  noty  in  fact, 
KTved. 

(Ed.  Kote.— For  other  caaea,  .aee  Ezecntoia 
and  Administrators,  Cent.  Dig.  S  I44S;  Dec. 
Dig.  *=>348.] 

Api>eal  from  Circuit  Court,  Knott  County. 

Suit  by  Franda,  Day  &  Co.  against  Sam 
Barney  and  others  to  have  land  owned  by  a 
decedoit  sold  to  satisi^  bis  debts.  From  a 
judgment  setting  aside  the  order  of  sale  as 
to  two  of  the  defendants  and  afflrming  as  to 
the  rest,  tbe  defendants  appeal,  and  plaln- 
tifTs  file  a  cross-appeal.  A£Brmed  on  the 
original  appeal,  and  reversed  on  the  cross-ap- 
peal. 

H.  T.  Bailey,  of  Hlndm^m,  for  aK>01aQts. 
Smith  &  Combs,  of  Hlndman,  for  apmelleea. 

CliABKB.  J.  On  JMarcb  2,  1912,  appeUees, 
who  iv«re  credltora  of  ioba  Barney,  deceased, 
filed  this  salt  In  the  Knott  circuit  court 
against  tbe  widow,  tbe  tea  children,  and  the 
administrator  of  said  John  Bamey.  all  of 
wbom  ace  appellants  here,  alleging  that  said 
decedent  died  intestate,  the  owner  end  In 
poeaession  of  a  -small  tract  of  land  that  la 
described ;'  that  he  left  no  perawal  property.; 
that. he  left  debts  due  appellees  In  the  som 

of dcdlars.    Two  sammooA  and  thirteen 

copies  weae  issned,  and  a  guardian  ad.  liteto 
was  appointed  for  two  of  tha  children  who 
were  Infants^  by.  an  order  entered  by  .the 
derk  In  vacation.  In  which  it  1ft  sedted  that 
said  infants  bad  theratttfore  been  serred  with 
SBmnK«B^  bnt  npon  what  date  .this  order  was 
made  by  tbe  dcik.  doM  not  appear  in  tbe  rec- 
ord. 

Tbe  maater  conHniasioner,  porauant  to  an 
Mder  ot  leferenee,  adv^tlsed  for  claims 
against  said  decedent's  estate^  and  upon  the 
date  fixed,  having  reodved  the  claims  oC  ap- 
pellees, and  no  other,  at  tbe  next  term  of 
Court  filed  a  r^>ort  allowing  tbeae  claims 
against  said  estate,  altbouflji  from  tbe  re- 
port itself  it 'is  apparent  that  the  claims 
were  not  properly  proven.  The  report  at  a 
subsequent  day  of  said  term,  no  oblectlons 
thereto  b&Tlng  been  filed,  was  confirmed,  tbe 
guardian  ad  litem  filed  his  answer,  and,  the 
case  being  submitted,  the  court  on  Jnly  27, 
1912,  entered  a  Judgment  directing  a  sale  by 
the  master  commissioner  at  a  sufadency  of 
the  land  to  pay  said  claims  and  costs.  At 
a  subsequent  term  of  court  the  master  com- 
missioner rqurted  that  he  had  sold  the 
wliole  ot  said  land  for-tbie  sum  of  $146,  tbe 
amount  of  tbe  debt.  Interest  and  costs,  wltbr 
oat  stating  whether  or  not  bids  were  request- 
ed at  the  sale  for  the  amount  of  the  debts, 
Interest,  and  costs  for  a  less  quantity  than 
tbe  wbole  of  the  land.  Tbe  record  does  not 
■bow  that  tbe  sale  was  ever  confirmed,  that  a 
deed  was  ever  made  to  the  purchaser,  or  that 
anything  else  was  iever  done  In  the  case-untll 
on  Jnly  16,  1914,  when  appellants  fllM  the 
followlDg  motion  in  said  action  to  vacate  and 
aet  aaMfr  the  jndgmeat: 


t  "Hie  defeadaats,  8am.  Ramey,  Kenaa  Bamey, 
I  Bob  Barney,  George  Barney,  Charlie  Ramey,  Wil- 
I  lie  Ramey,  Katberine  Ramey-Tfaacker,  Maraa- 
,  rette  Conley,  Hannah  Conley,  Martlia  Coniey, 
'  Mary  Conley,  Christenn  Rdmey,  and  K.  J.  I>ay, 
adraintattotor,  more  the  conrt  that  tbia  cause  of 
action  be  redocketed,  and  tbe  judgment  rendered 
against  them  herein  ■  at  the  July  term  of  the 
Knott  circuit  court,  1912,  recorded  in  Order 
Book  No.  8,  on  page  301,  and  the  commiasion- 
er'a  deed  executed  by  James  Stamper,  the  com- 
missioner to  Kelley  J.  Day  and  if.  C.  F'rancia, 
placed  upon  said  judgment,  be  vacated,  set 
aside,  and  canceled,  because  these  defendants 
were  not  before  the  court  at  the  time  the  judg- 
ment was  rendered  againHt  them. 

"(2)  Because  the  master  commissioner'a  re- 
port was  never  confirmed  by  the  courL 

"(8)  Because  the  petition  on  wbicb  the  judg- 
ment was  rendered  did  not  state  a  cense  of  ac- 
tion against  these  defendants,  and  that  tbe  ac- 
tion was  instituted  to  settle  the  estate  of  John 
Kamey,  deceased,  and  tbe  petition  did  not  dis- 
close the  amount  of  the  deceased's  indebtedness 
to  either  of  the  parties,  that  is,  of  either  of  the 
plaintiffs  in  the.  action,  nor  did  it  diadose  tiie 
value  of  the  real  estate  owned  by  the  deceased, 
John  Bamey,  at  the  time  of  his  death,  in  which 
they  were  seeking  to  sell  to  satisfy  plaintiffs' 
claims  therein. 

"(;4)  Because  tbe  land  sought  to  be  sold  in  tbe 
action  was  only  worth  about  $350,  and  that  at 
the  time  of  John  Barney's  death  he  left  a  wid- 
ow and  two  infant  children  who  were  residing 
upon  the  land  soaght  tio  be  sold  at  the  time  this 
salt  was  instituted,  and  that  same  was  all  of  the 
property  owned  by  the  deceased,  John  Ramey, 
at  the  time  of  his  death. 

"(6)  Because  the  plaintiffs  in  this  action  fail- 
ed to  prove  their  claims  against  the  deceased, 
John  Bamey,  as  required  by  law,  and  the  court 
bad  no  right  to  enter  judgment  for  the  plain- 
tiffs unless  the  claims  were  properly  proved. 

"(6)  Because  the  master  commissioner  sold 
the  whole  of  said  tract  of  land  to  satisfy  plain- 
tiffs' demands,  without  offering  to  sell  a  part  of 
same  to  satisfy  plaintiffs'  claim,  and  for  the  rea- 
sons above  stated  the  judgment  rendered  herein 
is  absolutely  void,  and  that  the  sale  and  mastelr 
commissioner's  deed  executed  under  tbe  said 
judgment  are  void. 

"Wherefore  the  plaintiffs  pray  the  judgment 
Of  the  court" 

On  November  18,  1914,  appellants  moved 
to  redocket  the  case  and  set  aside  the  Judg- 
ment. On  March  12,  1915,  ajHiellees  moved 
the  court  to  permit  the  ex-aberlff  to  amend 
his  return  on  the  summons,  which  motion 
was  sustained  by  tbe  court,  but  the  amended 
return  is  not  in  tbe  record. 

The  return  of  the  officer  upon  the  sum- 
mons  stated  that  the  summons  had  been  ex- 
ecuted upon  all  but  two  of  the  defendants 
to  said  suit  The  court,  after  hearing  testi- 
mony upon  the  question  whether  or  not  the 
defendants  were  before  tbe  court  when  tbe 
original  judgment  was  rendered,  entered  a 
Judgment  adjudging  that  the  two  defendants, 
who  by  tbe  record  were  shown  not  to  have 
been  summoned,  had  been  summoned  in  fact, 
and  were  before  the  court  when  the  judg- 
ment was  entered,  bnt  that  three  of  tbe  de- 
fendants in  said  action,  who  by  the  return 
on  the  summons  were  shown  to  bo  before  the 
court,  had  not  been  summoned  in  fact,  and 
were  not  before  the  court  when  said  Judg- 
ment was  rendered ;  and  the  court  thereupon 
set  aside  and  held  for  naught  tbe  Judgment, 
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sale,  and  deeds  to  the  parchaaer  and  bis 
Tendee,  In  so  far  as  same  affected  the  inter- 
ests of  the  three  appellants  whom  the  coiirt 
held  had  not  been  summoned  when  the  Judg- 
ment was  entered,  but  holding  said  judgment, 
sale,  and  deeds  valid  and  binding  against  the 
other  parties  to  said  action.  It  will  be  seen 
from  this  Judgment  that  a  deed  had  been 
made  to  the  purchaser,  and  that  the  pur- 
chaser had  conveyed  the  land  to  another, 
who  is  not  a  party  hereto. 

Appellants  are  appealing  from  so  much  of 
said  judgment  as  held  valid  the  former  judg- 
ment, sale,  and  deeds  to  said  land,  and  ap- 
pellees have  been  granted  in  this  court  a 
cross-appeal  from  so  much  of  said  judgment 
as  held  invalid  and  set  aside  said  tormer 
judgment,  sale,  and  deed  so  far  as  same  af- 
fect the  Interest  of  Martha  Conley,  Charley 
Ramey,  and  Willie  B&mey  wlto  were  held 
not  to  have  been  before  the  court  when  the 
judgment  was  entered. 

The  first  reason  assigned  in  the  motion  to 
set  aside  the  original  judgment  in  this  case  is 
the  only  one  of  the  six  set  out  in  said  motion 
that  present  any  difficulties,  and  Is  the  only 
one  that  seems  to  have  been  considered  in 
the  lower  court  or  that  is  Seriously  argued 
here;  so,  for  convenience,  we  will  leave  it 
until  the  last,  and  first  dispose  of  the  others 
in  their  order, 

[1]  1.  The  second  reason  assigned  tn  said 
motion  Is  that  the  master  commissioner's  re- 
port of  sale  was  never  confirmed  by  the 
court  It  is  true  that  the  record  does  not 
show  that  this  report  was  ever  confirmed,  or 
that  deed  was  ever  made  to  the  purchaser  of 
the  land,  but  those  facts  do  not  constitute 
ground  for  setting  aside  the  judgment  or- 
dering the  sale.  The  validity  of  a  sale  is  dis- 
tinct from  the  validity  of  the  judgment  (Bean 
v.  Haffendorfer,  84  Ky.  685,  2  S.  W.  556,  3 
S.  W.  138,  8  Ky.  Law  Rep.  739),  and  an  or- 
der confirming  or  refusing  to  confirm  a  sale 
is  a  final  order  and  appealable  (Dawson  v. 
I/ltsey,  10  Bush,  408 ;  Kincald  v.  Tutt,  88  Ky. 
392,  11  S.  W.  297,  10  Ky.  Law  Rep.  1006 ;  Al- 
len V.  Graves,  3  Bush,  491 ;  Hughes  v.  Swope, 
88  Ky.  254,  1  S.  W.  394,  8  Ky.  Law  Rep.  256). 
The  trial  court  has  not  yet  disposed  of  this 
^estion,  and  until  it  does  the  validity  of  the 
sale  is  not  here.  The  same  condition  exists 
with  reference  to  the  sixth  ground  assigned. 

[2]  2.  The  third,  fourtli,  and  fifth  reasons 
assigned  In  said  motion.  If  tme,  would  not 
render  the  judgment  void,  and  are  not 
grounds  for  setting  aside  the  Judgment  upon 
motion  in  the  trial  court,  n'^d,  If  the  parties 
were  before  the  court,  they  are  precluded  by 
the  Judgment  as  to  each  of  these  matters, 
and  cannot  now  complain  thereof. 

[3]  8.  The  first  reason  assigned  in  said 
motion  to  set  aside  the  judgment  is  that  the 
defendants  .were  not  before  the  court  at  the 
time  the  Judgment  was  rendered  against 
them.  The  officer's  return  upon  the  sum- 
mons in  the  record  shows  that  summons  bad 
teen  executed  upon  all  of  the  defendants  ex- 


capt  Kenas  Ramey  and  Bob  Ramey;  that  a 
guardian  ad  liton  bad  been  regularly  ap- 
pointed for  the  two  infant  defendants,  Charley 
Ramey  and  Willie  Ramey,  after  service  of 
the  summons  upon  them,  and  Qiat  be  had 
filed  his  answer. 

The  record  further  shows  that  two  sets  of 
summons  had  been  Issued  by  the  derk  .when 
the  petition  was  filed,  and  that  but  one  of 
said  summons  was  to  be  found  in  the  pai>er8. 
Upon  this  question  the  court  permitted  evi- 
dence to  be  introduced  on  behalf  of  all  of  the 
parties,  from  which  it  was  shown  that  a  sum- 
mons was  executed  by  another  officer  upon 
the  two  appellants  not  served  by  the  officer 
who  made  the  return  on  the  summons,  but 
that,  if  the  officer  who  executed  the  sum- 
mons upon  them  ever  made  return  thereof, 
the  same  had  been  lost 

Appellants  contend  tibat  it  was  error  tor 
the  chancellor  to  permit  the  officer  to  amend 
his  return  so  as  to  show  that  Kenas  and 
Bob  Ramey  had  been  summoned,  or  to  hear 
proof  whether  or  not  they  were,  In  fact 
before  the  court  when  they  did  not  show 
they  bad  been  summoned,  but  there  is  no 
merit  in  tbls  contenticm.  It  has  long  been 
the  rule  in  this  state  and  generally  that  an 
officer  may  amend  his  return  upon  leave  of 
court  even  after  judgment  and  after  liis 
term  of  office  expires.  Section  49  of  tbe 
Civil  Code;  Irvine  r.  Scobee,  6  litt  70; 
Newton  V.  Prather,  1  Duv.  100;  lliompson 
V.  Moore,  91  Ky.  80,  16  S.  W.  6,  12  Ky.  Law 
Rep.  664;  Tyler  t.  Jewell,  11  S.  W.  25,  10 
Ky.  Law  Rep.  887;  Russell  t.  Durham,  29 
S.  -W.  16,  16  B:y.  Law  Rep.  B16;  82  Cyc. 
537;  28  Cyc.  872. 

W  And,  where  the  record  ia  sUoit  as  to 
whether  a  summons  that  was  Issued  was  re- 
turned, proof  may  be  heard  to  supply  the 
record,  as  it  Is  provided  by  section  tho  of 
the  Civil  Code  that  the  clerk  shall  enter  in 
full  upon  the  docket  the  return  of  the  officer 
executing  a  summons,  and  that  the  entry 
sball  be  eVidence  of  the  service  If  lost  And 
it  has  been  held  by  this  court  that  the  entry 
is  merely  secondary  evidence  (Robinson  t. 
Mobley,  1  Bush,  196;  JTones  v.  Bdwards,  78 
Ky.  6),  and  entitled  to  more  weight  than  the 
recollection  of  the  defoidant  and  officer 
(Lemming  v.  MulUns,  6  Ky.  Law  Repw  523; 
Chandler  t.  Inman,  140  Ky.  788,  131  S.  W. 
789 ;  32  Cyc.  640 ;  Slatton  v.  Jonson,  4  Hayw. 
[Tenn.]  197;  Jones  t.  Bibb  Brick  Co..  120 
Gla.  321,  48  S.  B.  25 ;  Doty  v.  Deposit  BoUd- 
ing  &  Loan  Ass^n,  108  SCy.  710,  46  S.  W.  219. 
47  S.  W.  433,  20  Ky.  Law  Rep.  626^  43  L.  R. 
A.  561,  554). 

[6]  In  the  Instant  case  two  sets  of  sam- 
mons  were  issued,  and  but  one  returned,  as 
appears  from  the  record.  From  tbe  proof 
heard  upon  the  trial  of  tbe  motion  It  was 
shown  that  Kenas  and  Bob  Ramey  were  ac- 
tually served  with  summons,  preaumaUy 
from  the  set  n<^  returned  or  retnmed  but 
lost  They  were  present  at  the  trial  of  tbe 
motion,  and  did  not  teatity.  no  doubt  be- 
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cause  they  wonM  haye  had  to  admit  tbe  sum* 
mona  had  heen  ezecnted  upon  tliem.  CHearly 
the  chancellor  did  not  err  in  ref using'  to  set 
aaide  the  judgment  aa  to  them;  and,  even 
if  It  had  hem  error,  whldi  it  was  not,  for  the 
chancellor  to  hear  piy>of  to  sapply,  not  con- 
tradict, the  record,  they  were  not  prejudiced 
thereby,  because  they  were  entitled  to  the 
relief  sought  only  If,  in  fact,  tliey  w«re  not 
before  the  court  when  the  Judgment  was  ren- 
dered.    Civil  Code,  t  760. 

[I]  4.  Appelleea  complain  <ki  the  cross-ap- 
peal that  it  waa  error  for  the  lower  oonrt 
to  set  aside  the  Judgment  as  to  Martha  Con- 
ley,  Charley  Ramey,  and  Willie  Barney,  who 
were  before  the  court  on  the  record  when  the 
Judgment  was  entered. 

Section  3760  of  the  Kentucky  Statutes  pro- 
Tides: 

"Unless  in  a  direct  proceedinx  againart  himself 
at  his  sureties,  no  fact  offidally  stated  by  an 
officer  in  respect  of  a  matter  about  which  he  is 
by  law  required  to  make  a  statement,  in  writ- 
ing, either  in  the  form  of  a  certifi«ite,  return 
or  otherwise,  shall  be  called  lb  question,  except 
Dpon  the  allegation  of  fraud  in  the  party  b^- 
ented  thereby,  or  mistake  on  the  part  of  the  offi- 
ter." 

Tbls  is  not  a  direct  proceeding  against  the 
officer  or  his  sureties,  and  there  is  no  alleg»- 
tion  of  frand  upon  the  part  of  the  parties 
benefited  or  of  mistake  upon  the  iwrt  of  the 
ofllcer. 

It  therefore  resuHs  that  the  'mrlty  of.  the 
return  of  the  ofllcer  showing  that  all  of  the 
defendants  had  been  sammoned  except  Kenaa 
Ramey  and  Bob  Ramey  could  not  be  called 
In  qnestlon  in  this  proceeding,  eocoept  upon 
the  ground  of  fraud  or  mistake,  and  that  the 
lower  court  erred  in  setting  aside  the  Judg- 
ment as  to  Martha  Conley,  Charley  Ramey, 
and  Willie  Barney  in  the  ahsence  of  a  show- 
ing of  fraud  or  mistake.  32  Cyc.  617;  Bar^ 
hour  V.  Newkirk,  83  Ky.  629;  Utter  v.  Smith, 
80  S.  W.  447,  26  Ky.  liSW  Hep.  22T2 ;  Byers 
V.  First  Stete  Bank,  eta,  150  Ky.  135,  166  S. 
W.  TOO;  Pribble  v.  Hall,  13  Bush,  61;  Tay 
lor  V.  Lewis,  2  J.  J.  ifarsh.  400,  19  Am.  Dec. 
135;  Shoffet  v.  Menifee,  4  Dana,  150;  Thom- 
as T.  Ireland,  88  Ky.  681,  11  S.  W.  653,  11 
Ky.  Law  Rep.  103,  21  Am.  St  Rep.  356 ;  Doty 
r.  Deposit  Building  &  Loan  Ass'n,  103  Ky. 
no,  46  S.  W.  219,  47  S.  W.  433,  20  Ky.  Law 
Hep.  625,  43  L.  B.  A.  551,  554. 

Statements  in  the  opinions  in  Francis  T. 
Ully's  £x'z,  124  Ky.  236,  98  S.  W.  99fl,  30 
Ky.  Law  Rep.  391,  and  Duff  ▼.  Combs,  132 
Ky.  710,  117  S.  W.  269,  contrary  to  the  plain 
proTlaicms  of  section  3760  of  the  Statutes  are 
mere  dicta,  and  are  disavowed. 

(7]  And,  even  if  fraud  or  mistake  had  been 
asserted,  the  vendee  of  the  purchaser  of  the 
land  was  a  necessary  party,  entitled  to  notice 
and  to  be  subrogated  to  the  rights  of  the  pur- 
(diaser  at  the  sale,  the  purchase  money  hav- 
ing been  oaed  to  pay  the  debts  and  costs 
against  the  estate   of  the  decedent,   John 


Barney,  fpom  whom  appellants  inherited  the 
land  subject  to  these  charges: 

Wherefore  ttie  Judgment  is  afllrmed  on  the 
original  and  reversed  on  the  cross  appeal  for 
proceeding  consistent  herewith. 


SIZEMORE'S  ADM'R  v.  LEXINGTON  ft  E. 

Rr.  CO. 

(Conrt  of  Appeals  of  Kentucky.    April  14, 
1916.) 

1.  Raiiaoaos  «=»367— Opebation— Injubies 
TO  Pebsons  on  Track— 3JUTT  as  to  Tbes- 

PASSEBS. 

The  rule,  requiring  those  operating  railroad 
trains  to  anticipate  the  presence  of  persons  on 
the  right  of  way  and  to  maintain  a  lookout  for 
them  and  give  warning  of  the  movements  of 
trains,  is  confined  to  cities  or  thickly  populated 
commnnities,  and  does  not  extend  to  rnral  com- 
munities or  sparsely  settled  places,  though  the 
tracks  at  those  places  may  be  used  by  a  large 
number  of  persons. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  1235;   Dec.  Dig.  «=9357.] 

2.  Railroads  <8=»359(1)—Opebatiow— Inju- 
ries to  Persons  on  Tback  —  Duty  as  to 
Tkespassebs. 

A  railroad's  servants  In  charge  of  a  train 
owe  a  trespasser  on  the  right  of  way  no  duty 
other  than  ordinary  care  to  avoid  injuring  him 
after  discovery  of  his  peril 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  1 1238 ;  Dec.  Dig.  «=»830(l).] 

3.  Railboads  «=>372(4)— Operation— Inju- 
ries TO  Persons  on  Track  —  Rate  ov 
Speed. 

The  rate  of  speed  of  a  train  is  immaterial 
to  the  qnestion  of  the  railroad's  liability  for 
injuries  to  a  trespasser. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  {|  1271, 127:4;   Dec.  Dig.  «=»372(4).] 

4.  Bailroads  «=>355m— Operation- Ijiju- 
RiEs  TO  Pebsonb  on  Track— Lookout  and 

SlONALS. 

That  a  railroad  acddent  occurred  within 
100  feet  of  a  public  crossing  does  not  affect  the 
right  of  recovery  against  the  railroad^  since  the 
duty  of  maintaining  a  lookout  or  giving  signals 
at  crossings  is  not  for  the  benefit  of  persons  on 
other  parts  of  the  right  of  way. 
^[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1220, 122S,  1227.  1235;  Dec  Dig. 

6.  Railroasb  «=»S9S(4)— Operation— Inju- 
ries TO  Persons  or  Track— Evidence. 
In  an  action  for  the  death  of  a  person  on  a 
railroad  track,  evidence  held  to  show  that  the 
train  operatives,  though  maintaining  a  lookout, 
could  not  have  prevented  the  accident  after  dis- 
covering the  presence  of  the  decedent 

[Ed.  Note. — ^For  other  cases,   see   Railroads, 
Cent  Dig.  U  1360,  1361 ;  Dec  Dig.  «=>398<4).] 

6.  Rahaoadb  ®=»381(6)— Operation— Inju- 
ries TO  Persons  on  ■Traok— Contributobt 
Neouoencb. 

Where  a  person  47  years  of  age  of  average 
intelligence,  without  defect  of  vision  or  hearing, 
walking  between  the  rails  of  a  railroad  track, 
paid  no  attention  to  repeated  blasts  of  the  train 
whistle  and  was  struck  and  killed,  his  contribu- 
tory negligence  bars  recovery  for  his  death.  . 

[Eld.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  1 1290;  Dec.  Dig.  <S=>381(5).] 
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^peal  from  Circuit  Coart,  Penjr  County. 

Action  by  A.  B.  Blzemore's  administrator 
against  the  Lexington  &  Bastem  Railway 
Company.  From  a  judgmoit  for  defendant, 
plaintiff  appeals.    Affirmed. 

F.  J.  Eversole,  Hogg  &  Johnson,  and  Mil- 
ler &  Wheeler,  all  of  Hazard,  for  appellant. 
Wootton  &  Morgan,  of  Hazard,  Samael  M. 
Wilson,  of  Lexington,  and  Benjamin  D.  War- 
field  and  Charles  H.  Moornmu,  both  of  Louis- 
ville, tor  appellee. 

SETTLE,  J.  A.  B.  Slzemore  was  run  oTer 
and  killed  November  10,  1012,  by  a  work 
train  owned  by  the  appellee,  Lexington  & 
Eastern  Railway  Company,  and  operated  by 
Its  servants.  The  accident  occurred  near  the 
village  of  Krypton,  in  Perry  county,  and  at  a 
point  about  100  feet  from  where  a  county 
road  crosses  the  railroad  track.  The  ad- 
ministrator of  the  decedent's  estate  sued  In 
the  Perry  circuit  court  to  recover  damages 
for  bis  death,  alleging  in  the  petition  that  it 
was  caused  by  the  negligence  of  appellee's 
servants  in  charge  of  the  work  train.  The 
answer  of  the  appellee  denied  the  negligence 
charged  in  the  petition,  and  alleged  contribu- 
tory negligence  on  the  part  of  the  decedent, 
and  the  latter  plea  was  controverted  by  re- 
ply. On  the  trial  the  circuit  court,  after  the 
Introduction  of  the  appellant's  evidence,  on 
appellee's  motion,  peremptorily  Instructed  the. 
jury  to  return  a  verdict  for  the  latter,  which 
was  accordingly  done.  From  the  judgment 
entered  upon  thkt  verdict  tlilB  appeal  is 
prosecuted. 

At  the  time  of  the  accident  appellee's  rail- 
road had  not  been  completed,  but  had  been 
In  operation  to  Krypton  and  for  some  dis- 
tance beyond  for  about  six  months.  No  per- 
manent station  or  depot  had  then  been  estab- 
lished at  Krypton,  but  trains  operated  on  the 
road  were  stopped  at  a  temporary  station  In 
use  there.  About  a  quarter  of  a  mile  west 
of  Krypton  appellee's  railroad  track  is  cross- 
ed by  a  county  road,  and  the  decedent  was 
admittedly  killed  at  a  point  100  to  110  feet 
west  of  the  road  crossing  in  question. 
Whether  he  was  then  returning  to  Krypton 
from  Glenn,  a  store  and  post  office  on  the 
railroad  three-fourths  of  a  mile  west  of  the 
crossing,  or  from  a  church  near  Glenn,  at 
which  religions  services  were  being  held  on 
that  day  (Sunday),  does  not  at^>ear  from  the 
evidence;  but  the  evidence  does  show  that  he 
was  walking  on  the  railroad  track  and  be- 
tween the  rails  thereof  at  the  time  he  was 
overtaken  and  killed  by  the  train.  Between 
Glenn  and  the  road  crossing  near  which  the 
decedent  was  killed  the  railroad  track  passes 
through  a  deep  cut  known  as  the  Campbell 
cut,  tlie  eastern  end  of  which  terminates 
about  200  yards  from  the  crossiug  near  which 
the  accident  occurred,  but  between  the  end 
of  the  cut  and  the 'crossing  there  is  a  long 
sharp  curve  upon  a  heavy  All,  the  fill  being 
constructed  over  the  Campbell  creek  near  Its 


month.  Betw«en  tb»  crossing  and  the  moitotb 
of  the  cut  there  la  no  roadway  paralleling 
the  railroad  track,  but  there  was  another 
traveled  way  contiguous  to  the  railroad  track 
which  could  be  used,  and  was  used,  by  i>er^ 
sons  in  gx^lng  from  Krypton  to  Glenn  and 
from  Glenn  to  Krypton.  There  were,  per- 
haps, a  half  dozen  faniUles  and  resldoiceB 
between  Kryi>ton  and  Glenn,  but  none  of 
these  resldenoee  were  situated  Immediately 
upon  the  railroad. 

[1]  Several  oC  appeUant's  witnesses  testi- 
fied that  persons  in  passing  between  Krypton 
and  Glenn  frequently,  and  even  dally,  walk- 
ed appellee's  railroad  track.  They  differed, 
however,  as  to  the  number  of  persons  using 
the  track,  the  estimate  ranging  from  10  to  a 
larger  number  daily;  that  of  one  witness, 
the  appellant,  being  that  It  was  probably  used 
by  100  people  daily.  But  it  was  neither  al- 
leged in  the  petition,  nor  shown  by  the  evi- 
dence, that  such  use  of  appellee's  railroad 
track,  between  the  points  mentioned,  was 
necessary,  was  assented  to  by  it,  or  bad  con- 
tinued such  a  length  of  time  as  shows  appel- 
lee's acquiescence  therein.  In  other  words, 
the  evidence  fails  to  sliow  such  use  of  ap- 
pellee's track  at  the  place  ot  the  accident  as 
imposed  upon  it,  in  operating  Its  trains,  the 
duty  ot  anticipating  the  presence  of  persons 
thereon,  or  at  maintaining  a  lookout  for 
them  and  giving  warning  of  the  movements 
of  the  trains.  The  rule  requiring  these  pre- 
oauti«His  npon  the  pact  of  those  operating 
railroad  trains  is  confined  to  cities  or  thick- 
ly populated  communities,  and  oannot  be  ex- 
tended to  rnral  communities,  or  sparsely  set- 
tled places,  although  the  tracks  at  those 
places  may  be  used  by  a  large  number  of 
persons.  O.  &  O.  By.  Ca  v,  I^lpp's  Adm'x, 
126  Ky.  49,  100  S.  W.  246,  30  Ky.  Law  Rep. 
1131;  L.  &  N.  B.  Co.  V.  Kedmou's  Adm'x.  122 
Ky.  385,  91  &  W.  722,  28  Ky.  Law  £ep.  1293 : 
MUler's  Adm'r  v.  I.  a  B.  Co«  118  8.  W.  34S; 
Cumberland  U.  Co.  v.  Walton.  166  Ky.  371. 
179  S.  W.  24S. 

There  are,  however,  seme  other  cases — 
such  as  Chesapeake- &  O.  B.  Co.  v.  Wamock's 
Adm'r,.  15Q  Ky.  75,  160  S,  W.  29;  Corder's 
Adm'r  v.  C,  N.  O.  &  T.  P.  By.  Co.,  155  Ky.  ' 
536,  150  S.  W.  1144:  C.  &  O.  By.  Ca  v.  Daw-  , 
son's  Adm'r,  159  Ky.  296,  167  S.  W.  125—  ' 
In  which  It  was  held  that  the  question  wheth- 
er the  party  Injured  was. a  mere  trespasser 
or  a  Ucensee  must  depend,  not  upon  the  fact 
whether  the  accident  liappened  in  an  In- 
corporated city  or  town,,. but  on  the  number 
of  persons  using  the  track  at '  the  place  of 
the  accident,  and,  further,  that  the  question 
should  be  left  to  the  decision  of  the  jury  un- 
der a  proper  instruction  from  the  court; 
but  as  in  the  Instant  case  the  evidence  failed 
to  show  such  use  of  appellee's  track  tis  Im- 
posed upon  It,  while  operating  Its  train,  the 
duty  of  anticipating  the  presence  of  persons 
on  it  at  the  place  of  the  accident,  or  of  main- 
taining a  lookout  for  them  and  giving  wam- 
iog  ot  the  movements  pf  the  train,  there  was 


Digitized  by  LjOOQ  l€ 


Ky.) 


SIZiakfOBirS  ADMrE  ▼.  liBXIN-GTOH  *  B.  RT.  CO. 


.886 


no  reason  tor  rabmUttlog  this  qnestton  to  the 
jury. 

It  la^  however,  apparent  from  appeUanlfa 
evidence  that  appellee's  servants  in  charge  of 
the  train  on  the  occasion  In  qoestion,  in  op- 
erating It,  exercised  all  the  care  that  conld 
have  been  required  of  them  had  the  deceased 
been  a  licensee.  Practically  all  the  witnesses 
agreed  that  the  engine  whistle  was  blown 
either  as  the  train  approached  the  cat  or 
after  it  entered  it.  Jack  Hibbard,  an  eye- 
vritness  to  the  killlag  of  the  decedent,  tes- 
tified that  when  the  train  came  out  of  the 
cat  it  sounded  the  whistle  three  times,  the 
deceased  then  b^ng  about  30  or  40  yards 
abead  of  It,  but  that  the  latter  kept  walking 
along  the  track  and  seemed  to  pay  no  at- 
tention to  the  wtdstle  or  noise  of  the  train ; 
tbat  tlie  train  was  composed  of  an  engine, 
tender,  two  cars  and  a  caboose,  one  of  the 
cars,  a  flat,  being  in  front  of  the  engine. 
The  witness  farther  testified  that  when  the 
train  came  in  sight  Bowlan,  appellee's  brake- 
man,  was  standing  on  the  front  end  of  the 
fiat  car  ahead  of  the  engine,  and  that  the 
engineer  was,  at  the  same  time,  maintaining 
a  lookout  from  his  cab ;  tliat  Rowlan  made 
signals  with  his  band,  and  as  the  car  got 
close  decedent  attempted  to  strike  him  with 
his  bat;  but  whether  the  signals  given  by 
Rowlan  with  his  Iiand  were  Intended  for 
the  engineer  or  decedent  the  witness  was 
nnable  to  say.  The  whistling  of  the  train 
while  in  the  cat  or  approaching  It  was  evi- 
dently for  the  crossing  near  which  the  de- 
cedent was  killed,  and  the  three  blasts  heard 
by  Hibbard  after  it  emerged  from  the  cut 
mnst  Iiave  been  given  to  warn  the  decedent 
of  the  danger  he  was  in  from  the  train; 
and,  if  so,  while  the  train  could  not  have 
been  stopped  witliln  the  30  or  40  yards  In- 
tervening between  the  flat  car  and  the  de- 
cedent, the  latter  could,  If  he  had  heeded  the 
sigoal,  have  stepped  from  the  track  In  time 
to  save  Us  life.  The  testimony  of  Hibbard 
it  corroborated  in  all  essential  particulars 
by  that  of  Isaac  Hamden,  the  only  other 
witness,  besides  Hibbard,  who  had  the  de- 
cedent directly  in  view  when  the  train  struck. 
Um.  There  was  a  diversity  of  statement 
among  appellant's  witnesses  as  to  the  speed 
of  the  train  at  the  time  of  the  accident,  but 
it  Is  evident  from  the  evidence  as  a  whole 
that  its  speed  was  not  so  great  as  to  be  uU- 
nsnal  or  unsafe  in  approaching  a  crossing. 

[2-4]  If  at  the  time  he  was  struck  and  kill- 
ed by  the  train  the  decedent  was  a  mere 
trespastier  upon  appellee's  railroad  track — 
and  such  the  evidence  convincingly  shows 
was  his  status— -appellee  was  clearly  entitled 
to  the  peremptory  instruction  given  by  the 
trial  court  As  the  decedent  was  a  trei»- 
passer,  appellee's  servants  in  charge  of  the 
train  owed  him  no  duty,  other  than  to  use 
ordinary  care  to  avoid  Injuring  him,  after 
the  discovery  of  his  peril.  It  is  therefore 
not  material  whether  the  train  that  killed 
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him  gave  the  statutory,  or -any,  signal  of 
its  approach  to  the  public  crossing,  nor  does 
the  speed  at  which  the  train  was  rumilng 
enter  Into  the  case.  Under  the  drcuni- 
stances  attending  his  use  of  the  railroad 
track,  those  In  charge  of  the  train  were  not 
required  to  anticipate  his  presence  thereon, 
and  It  owed  him  no  lookout  duty.  That  the 
accident  happened  near — that  la,  witliln  one 
hundred  feet  of— -a  public  crossing  did  not 
add  to  the  appellant's  right  of  recovery.  A 
trespasser  Is  none  the  less  a  trespasser  be- 
cause struck  and  injured  on  the  track  near 
a  crossing.  As  said  in  Helton'  Adm'r  v.  C. 
&  O.  Ry.  Ck).,  157  Ky.  380.  163  S.  W.  224: 

"The  fact  that  the  decedent  was  struck  by 
the  train  near  the  crossing  furnishes  no  strong- 
er ground  for  a  recover;  than  if  there  had  been 
no  crossing." 

And,  as  also  said  in  U  &  N.  R.  Ca  v. 
Redmon's  Adm'x,  122  Ky.  385,  »1  S.  W.  722, 
28  Ky.  Law  Rep.  1293: 

"While  it  is  the  duty  of  those  In  charge  of 
trains,  in  approaching  a  pnblic  crossing,  wheth- 
er in  a  city  or  the  country,  to  give  the  custom- 
ary and  necessary  signals  for  the  protection  of 
persons  having  the  right  to  use  such  crossing, 
this  duty  need  not  be  pesformed  for  the  benefit 
of  trespassers  who  may  be  using  the  track  else- 
where.*^ Willis'  Adm'x  v.  L.  &  N.  R.  Co.,  164 
Ky.  124,  175  S.  W.  18. 

[5]  It  is  manifest  from  the  testimony  of 
Hibbard  and  Hamden,  the  only  witnesses 
who  were  In  a  position  to  see  and  know  all 
that  occurred  at  the  time  of  the  accident, 
that  appellee's  brakeman  on  the  car  In  front 
of  the  engine  and  the  engineer  In  the  cab  of 
the  engine,  though  both  were  maintaining  a 
lookout  along  the  track  in  front  of  the  train, 
were  prevented  by  the  walls  of  the  cut,  and 
the  great  curve  In  the  track  after  leaving 
the  cut,  from  seeing  the  decedent  until  the 
front  car  was  within  30  or  40  yards — that 
is,  from  00  to  120  feet— of  him,  and  that  It 
was  impossible  for  the  train  to  hare  been 
stopped  within  that  distance  before  striking 
him.  So,  if  it  be  assumed  that  the  engineer 
and  brakeman  actually  discovered  the  de- 
cedent's peril  before  the  train  struck  him, 
the  conclusion  Is  inevitable  from  the  evidence 
that  they  could  not,  by  the  exercise  of  or- 
dinary care,  have  stopped  the  train  in  time 
to  prevent  It  from  striking  and  killing  him. 

[6]  Giving  to  the  appellant's  evidence  all 
the  weight  to  which  It  Is  entitled,  it  never- 
theless failed  to  show  that  the  death  of  the 
decedent  was  attributable  to  the  negligence 
of  appellee's  servants  In  charge  of  the  work 
train,  and,  on  the  contrary,  conduced  to  prove 
that  It  was  caused  by  his  own  negligence, 
as  It  conclusively  shows  an  absolute  failure 
upon  his  part  to  take  any  precaution  for  his 
own  safety.  It  appears  from  the  evidence  that 
the  decedent  was  a  strong,  healthy  man, 
about  47  years  of  age,  possessed  of  average 
intelligence,  without  defect  of  vision  or  hear- 
ing. His  conduct  In  walking  on  the  railroad 
track  and  giving  no  heed  to  the  noise  of  the 
approacUng  train  or  the  whistling  of  its 
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engine,  whldi  were  beard  by  all  otber  per- 
sons in  the  vicinity  of  the  accident,  mani- 
fested a  reckless  disregard  for  bis  own  safe- 
ty that  constltnted  negligence  of  the  grossest 
character,  which  so  contributed  to  bis  death 
that,  bnt  for  such  negligence,  he  would  not 
bare  been  killed.  In  brief,  there  Is  no  es- 
cape from  the  conclusion  that  the  decedent's 
death  was  caused  solely  by  bis  own  negli- 
gence; and  on  this  ground,  If  no  other  had 
been  shown  by  the  evidence,  the  giving  of  the 
peremptory  Instruction,  directing  a  verdict 
for  appellee,  was  authorized. 
Judgment  afBrmed. 


WICKIilFrB  MFG.  CO.  v.  WILSON. 

(Court  of  Appeals  of  Kentucky.    April  13, 
1916.) 

1.  Appeal  and  Ebbob  «=»1004(1)— Review— 
Vebdict — Wbight  or  Evidence. 

In  an  action  to  recover  wages  and  expens- 
es and  a  share  of  the  profits  of  the  business,  a 
verdict,  finding  an  amount  of  profits  flagrantly 
against  the  weight  ot  evidence,  will  be  reversed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  8»44,  3946 ;  Dec.  Dig.  «=» 
1004(i).] 

2.  Tbial  (3=>11(2)   —  Tbansfeb  to  Equitx 
Docket. 

An  action  to  recover  wages  and  expenses 
and  a  share  of  the  profits  of  the  business  should 
be  transferred  to  equity,  and  referred  to  a  com- 
missioner to  ascertain  the  state  of  the  accounts 
between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  39;  Dec.  Dig.  «=»11(5);  Action,  Cent 
Dig.  I  312.] 

Appeal  from  Circuit  Court,  Ballard  County. 

Action  by  Luther  Wilson  against  the  Wick- 
llffe  Manufacturing  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Revers- 
ed, with  directions. 

Henry  F.  Turner,  of  Wlckliffe,  for  appel- 
lant J.  B.  Wickllffe,  of  WicUiffe,  for  ap- 
pellee. 

CARROIJ^  J.    The  appellee,  Wilson,  as 

plaintiff,  brought  this  suit  in  ordinary  against 
the  appellant  as  defendant  In  his  petition 
the  plaintiff  stated,  la  substance,  that  in  1913 
he  and  the  defendant  entered  into  a  contract 
for  the  operation  of  a  sawmill  In  Ballard 
county,  under  the  terms  of  which  the  defend-, 
ant  was  to  pay  him  $2.50  a  day  for  his  per- 
sonal time  and  all  expenses  of  every  kind 
Incurred  by  him  in  connection  with  the  opera- 
tion of  the  mill,  and  in  addition  to  this  he 
was  to  have  one-half  of  the  profits  arising 
from  the  business.  He  claimed  that  the  de- 
fendant was  Indebted  to  him  in  the  sum  of 
$372.61  on  account  of  wages  and  otber  sums 
of  money  paid  out  by  him  for  it,  and  in  addi- 
tion thereto  he  claimed  that  the  receipts  of 
the  venture  amounted  to  $4,472.29  and  the 
expenses  to  $3,906.48^  leaving  a  profit  of 
$667.81,  to  one-half  of  which,  namely  $283.90, 
he  was  entitled,  making  a  total  indebtedness 


«(  the  defendant  to  him  $646.81,  tor  which 
he  asked  Judgment  He  filed  with  his  peti- 
tion Itemized  statements,  showing  the  amount 
of  which  he  was  entitled  for  services  and 
expenses,  and  the  amount  paid  out  and  re- 
ceived in  the  operation  of  the  business  The 
answer  of  the  d^endant,  exc^t  one  irrel- 
evant paragraph  to  which  a  demurrer  was 
sustained,  was  merely  a  denial  of  the  aver- 
ments of  the  petition.  On  the  trial  of  the 
case  there  was  a  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  claimed,  and  the 
defendant  appeals,  asking  a  reversal  on  sev- 
eral grounds ;  bnt,  in  view  of  the  conclusion 
we  have  reached,  it  will  only  be  necessary 
to  notice  that  one  asking  a  new  trial  because 
the  verdict  Is  flagrantly  against  the  evidence. 

[1]  There  was  sharp  conflict  in  the  evi- 
dence as  to  whether  Wilson  was  employed  by 
or  had  any  contract  with  the  Wickllffe  Com- 
pany, and  as  to  the  amount  claimed  by  biin 
on  account  of  services  and  expenses,  but  on 
these  Issues  there  was  suflSdent  evidence  to 
sustain  the  finding  of  the  Jury  that  he  had  a 
contract  with  the  company,  and  that  it  was 
indebted  to  blm  in  the  amount  claimed  and 
allowed.  But  the  finding  of  the  Jury  that 
there  was  a  profit  of  $283.90  in  the  opera- 
tion of  the  business  Is  flagrantly  against  the 
weight  of  the  evidence,  and  for  this  reason 
the  Judgment  will  be  reversed. 

[2]  On  a  return  of  the  case  we  think  it 
should  be  transferred  to  equity  and  referred 
to  the  commissioner  to  ascertain  and  report 
the  state  of  the  accounts  between  the  parties, 
allowing  each  party  to  take  such  proof  as 
he  desires. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  In  conformity  with  this 
opinion. 


NICOLL  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    April  14, 1916.) 

1.  Cbiuinai.  Law  <S=s>507(1)— Evidence— Ac- 
complice;. 

One  who  was  charged  in  the  indictmmt  aa 
having  conspired  with  defendant  to  kill  deceased 
is  not  an  accomplice  on  whose  uncontradicted 
testimony  a  conviction  cannot  be  based  under 
Cr.  Code  Prac.  g  241,  where  there  was  no  evi- 
dence that  he  took  any  part  In  any  altercation 
between  the  purtics  leading  ttp  to  tiie  homicide, 
but  instead  the  evidence  showed  he  had  acted 
as  peacemaker  between  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1082, 1084,  1087, 1091, 1095; 
Dec.  Dig.  <S=»50f(l).] 

2.  HOUICIDE       ^g»341  —  APPEAI.  —  HAgMT.BSS 

Ebbob. 

In  a  prosecution  for  murder,  the  failure  of 
the  court  to  define  "malice"  and  ^'aforethought" 
is  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide 
Cent  Dig.  |  721;  Dec.  Dig.  «=>341.] 

8.  Cbiiiinai.    Law   «=»814(1B)— Tbial  — Ik- 

BIKCCTIONS— APPUOABIUTX    TO    EVIDENCE. 

An  instruction  as  to  the  corroboration  of 
an  accomplice's  testimony  which  failed  to  state 
that  one  accomplice  cannot  corroborate  the  evi- 
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denee  of  another  Is  not  «itoiieoas,  where  only 
one  of  the  witnesses  fair  ti>e  prosecution  was  an 
aoromplice. 

[Bd.  Notoi— For  other  eases,  see  Criminal 
U>v.  Cent  Dig.  if  I860,  1979;  Dee;  Dig.  «=> 
814(15).J  y^  ^ 

i.  HomciDK   *=3309(3)    —   iNSTSTTOnoira  — ■ 

UaNSLAUSHTES— NECE6SITT. 

Where  there  was  no  evidence  of  any  qnar- 
lei  or  altercation  between  defendant  and  de- 
ceased, or  that  defendant  was  concerned  in  a 
qaarrel  between  deceased  and  another,  an  in- 
strnrtioD  on  manslaughter  is  not  necessary. 

[Bd.  Note. — ^For  other  cases,  see  Homicide, 
CenL  IMs.  I  062:   Dec  Diff.  «s>3UU(3).] 

Appeal  from  drcnlt  Goort,  Warren  Oonnty. 
Arm  Nlcoll  was  convicted  of  murder,  and 
be  appeals.    AfSrmed. 

Chas.  Dr&ke,  of  Bowling  Green,  for  appel- 
lant M.  M.  Logan,  Atty.  Gen.,  and  Overton 
Hogan,  AsBt.  Atty.  Gen.,  for  the  Common- 
ipealth. 

TURNBB,  J.  The  appelant.  Judge  Robin- 
son, and  Boyd  Finn  were  Jointly  Indicted  in 
the  Warren  drcult  court  charged  with  the 
murder  and  aiding  and  abetting  in  tbe  mur- 
der of  Alfred  Boford.  It  is  charged  that 
Mcoll,  wbile  In  a  conspiracy  wtOi  the  other 
defendants,  and  pursuant  to  Buch  conspiracy, 
stmdc  and  wounded  Boford  upon  his  body 
and  ne<^  with  rocks,  sticks,  and  other  dead- 
ly weapons,  by  wMch  his  neck  was  broken 
and  from  which  he  died.  Appellant  on  liia 
separate  trial  was  fotmd  guilty,  and  sentenc- 
ed to  confinement  In  the  penitentiary  for 
life,  and  from  that  Judgment  this  appeal  Is 
prosecuted. 

The  evidence  la  tliat  the  four  parties  nam- 
ed on  Sunday  afternoon  la  August,  1915,  pro- 
cared  a  one-half  gallon  Jug  of  whisky  la  a 
large  bottle  or  Jug  with  a  handle  and  bale  on 
It  and  went  on  the  bank  of  the  river  near 
Bowling  Green,  and  there  engaged  In  drink- 
ing the  whisky  and  shooting  craps.  The 
place  where  they  were  so  engaged  was  Im- 
mediately on  the  bank  of  the  river,  where 
there  was  a  small  embankment  After  they 
had  consumed  a  large  portion  of  the  whisky 
some  dispute  arose  as  to  the  game  between 
Robinson  and  the  decedent,  Buford.  They 
bad  some  two  or  three  altercations,  and  were 
each  time  separated  by  appellant  and  Finn. 
Finally,  however,  decedent  again  assaulted 
Robinson,  and  they  were  clinched,  when  Rob- 
inson again  called  upon  I^nn  to  come  And 
again  take  Buford  away,  but  appellant  said, 
■"Never  naind;  I  wUl  stop  the  damn  son  of 
a  bitch,"  and  Immediately  struck  him  in  the 
back  of  the  neck  with  the  whisky  bottle  or 
jug,  and  at  the  time  pushed  him,  and  he  and 
Robinson  both  went  over  the  bank  into  the 
river.  Bobinson  managed  to  get  oat,  but 
Buford's  body  never  came  to  the  surface,  and 
was  afterwards  discovered  with  his  neck 
broken  and  bmlses  on  the  back  of  his  neck 
indicatinK  that  a  blow  had  been  stmdc  there. 
The  three  snrvlvors  then  agreed  among  them- 
selves  that   they   would   tell   that  the   de- 


cedent was  drowned  while  he  was  trying  to- 
swlm  across  the  river  and  back  five  times,  as 
he  had  boasted  he  could  do,  and  did  tell 
this  story;  but  on  ttie  trial  of  this  case  In 
the  circuit  conrt  Robinson'  and  Finn  both 
told  the  story  substantially  as  above  recited, 
admitting  that  they  had  told  the  other  story 
according  to  an  agreement  with  the  appel- 
lant. 

Appellant  In  his  own  evidence  substantially 
admits  the  whole  story  told  by  the  other  two 
witnesses,  except  that  he  denies  he  struck  the 
decedent  with  a  bottle  or  at  all,  and  <dalms 
that  Buford  did  come  to  the  surface  of  the 
water.  The  evidence  further  showed  that 
when  the  body  was  recovered  that  there  was 
no  water  in  the  stomach  or  in  the  Inngs. 

[1]  The  first  reason  given  for  reversal  Is 
that  the  conrt  should  have  directed  an  acquit- 
tal because  there  was  no  evidence  tending  to 
connect  appellant  with  the  commission  of 
the  crime  other  than  that  of  Robinson  and 
Finn,  who  were  accomplices;  it  being  pro- 
vided by  sectlcm  241  of  the  Criminal  Code 
that  a  conviction  cannot  be  had  nnder  the 
testimony  of  an  accomplice  unless  corroborat- 
ed by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense, 
and  tliat  sudi  corroboration  shall  not  be  suf- 
ficient if  it  mwely  shows  that  the  offense 
was  committed.  It  Is  true  that  Robinson  and 
Finn  were  the  only  two  witnesses  Introduced 
by  the  commonwealth  who  were  eyewitnesses 
to  the  occurrence,  and.  If  they  axe  In  law  ac- 
complices, the  contentl<Hi  of  the  appellant 
must  t)e  sustained.  But  the  mere  fact  that 
one  Is  charged  in  an  Indictment  with  being  in 
a  conspiracy  to  commit  murder,  and  that  an- 
other defendant  pursuant  to  such  conspiracy 
did  commit  murder,  does  not  of  itself  make 
him  an  accomplice.  The  facts  must  determine 
whether  or  not  he  Is  an  accomplice,  and  not 
the  mere  allegations  in  an  Indictment  As 
said  by  this  court  in  the  case  of  Richardson 
V.  Commonwealth,  166  Ky.  570,  179  S.  W.  458: 

"In  order  to  make  one  an  accomplice,  it  is 
necessary  that  his  criminal  participation  in  the 
crime  charged  be  shown  by  evidence." 

And  as  said  in  the  case  of  lieverlng  v. 
Commonwealth,  132  Ky.  666t  117  S.  W.  253, 
136  Am.  St  Rep.  192,  19  Ann.  Gas.  140: 

"TtM  test  generally  applied  to  determine 
whether  or  not  one  is  an  accomplice  is:  Could 
the  person  so  charged  be  convicted  as  a  prin- 
cipal, or  an  accessory  before  the  fact  or  an 
aider  and  abetter  upon  the  evidence?  If  a  judg- 
ment of  conviction  could  be  sustained,  then  the 
person  may  be  said  to  be  an  accomplice ;  but, 
unless  a  judgment  of  conviction  could  be  had, 
he  is  not  an  accomplice." 

There  Is  in  the  evidence  in  this  case  no 
suggestion  even  that  the  witness  Finn  was 
ever  at  any  time  engaged  In  any  altercation 
with  the  decedent,  or  that  there  was-  any 
conspiracy  to  which  he  was  a  party  looking 
to  the  Injury  of  Buford;  on  the  contrary, 
all  of  the  evidence  is  that  throughout  the 
whole  transacdcm  Finn  was  a  peacemaker 
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and  bad  assisted  two  or  three  times  In  sep- 
arating Boblnson  and  Buford,  and  was  call- 
ed upon  by  Boblnson  to  again  do  so  Jost  be- 
fore the  appellant  struck  Bnford  with  the 
bottle.  From  the  evidence,  If  JB'lnn  had  been 
on  trial,  either  as  a  principal  or  as  an  ac- 
complice, the  trial  court  would  of  necessity 
hare  been  compelled  to  direct  a  verdict  find- 
ing him  not  guilty. 

It  therefore  follows,  at  least  as  to  Finn, 
there  was  no  evidence  showing  any  partici- 
pation in  the  crime  or  axky  connection  there- 
with such  as  would  have  in  any  event  made 
him  an  accomplice. 

[2]  The  contention  that  the  court  sbonld 
have  defined  the  words  "malice"  and  "afore- 
thought" cannot  be  sustained.  While  it  may 
be  admitted  a  better  practice  in  such  cases 
to  correctly  define  these  expressions  in  in- 
structions, yet  it  has  been  frequently  held 
not  to  be  prejudicial  to  defendant,  as  such 
failure  is  more  apt  to  be  to  the  detriment 
of  the  commonwealth.  Collier  v.  Common- 
wealth, 160  Ky.  338,  169  S.  W.  740. 

[3]  It  is  further  urged  for  appellant  that 
the  instruction  given  by  the  trial  court  that 
the  defendant  cannot  be  convicted  upon  the 
testimony  of  an  accompUoe  unless  corrobo- 
rated by  other  evidence  was  erroneous,  be- 
cause it  failed  to  say  to  the  Jury  that  one 
accomplice  cannot  corroborate  the  evidence 
of  another  so  as  to  bring  about  a  conviction. 
Howard  v.  Commonwealth,  110  Ky.  356,  61 
8.  W.  766,  22  Ky.  Law  Rep.  1846.  But  in 
this  case,  as  we  have  already  seen,  Finn  can- 
not properly  be  treated  as  an  acc(Hnplice,  and 
for  that  reason  It  was  unnecessary  to  in- 
corporate this  idea  In  the  instruction. 

[4]  It  is  finally  argued  that  there  shoold 
have  been  an  instruction  on  manslaughter; 
but  counsel  cannot  be  serious  in  this  conten- 
tion, for  there  was  a  total  lack  of  evidence 
to  show  that  there  was  any  quarrel  or  al- 
tercatiou  whatever  between  appellant  and 
the  decedent  prior  to  the  time  he  struck  him 
with  the  bottle,  or  that  appellant  was  con- 
cerned in  the  quarrel  between  Robinson  and 
Buford. 

Appellant  has  had  a  fair  trial,  and  we  see 
no  reason  to  disturb  the  Judgment  of  the 
lower  coort,  and  it  la  affirmed. 


HOUSTON  et  al.  v.  COMMONWEAI,TH. 

(Court  of  Appeals  of  Kentucky.    April  12,  1916.) 

1.  New  Tbial  «=5»117(3)— Procebdinqs  to  Ob- 
tain—Samb  Tebic  of  Court. 

Under  Civ.  Code  Prac.  |i  340,  842,  a  motion 
to  vacate  a  verdict  and  judgment  and  file  an 
answer  cannot  be  treated  as  a  motion  for  a  new 
trial  if  not  made  at  the  term  In  wbidi  the  judg- 
ment was  rendered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  239-241 ;   Dec.  Dig.  ®=>117(3).] 

2.  New  Trial  ®=111  —  Pboceedings  to  Ob- 
tain—Parties Entitled. 

Under  Civ.  Code  Prac.  J  340,  a  motion  to 
vacate  a  verdict  and  judgment  and  file  an  an- 


swer cannot  be  treated  as  a  motion  for  a  new 
trial,  if  not  made  by  a  par^  to  the  action  io 
which  the  judgment  was  tendered. 

[£d.  Note.— For  other  eaaes,  aee  New  Trial, 
Cent  Dig.  {  282;    Dec.  Dig.  «=»lll.] 

3.  Judgment  <8=>342(1)  —  Vacatino  —  Pebson 
Kntitled. 

Under  Civ.  Code  Prac.  f  618,  a  motion  by 
one  not  a  party  to  Oie  action  in  which  a  judt;- 
m«nt  was  rendered,  to  vacate  the  judgment  and 
file  an  answer,  cannot  be  treated  a«  an  applica- 
tion for  the  vacation  of  a  judgment  after  the 
term. 

[Ed.  Note.— For  otiier  cases,  see  Judgment, 
Cmt.  Dig.  {  668;   Dec.  Dig.  <3=9S42(1).] 

4.  Judgment  «=»148— Bt  DErAUi.T-OFKmNa 

—Persons  EtnviiJiD, 

One  not  a  defendant  nor  snocessor  in  inter- 
est of  a  defendant  in  an  action  in  which  default 
judgment  is  entered  may  not  proceed  under  Civ. 
Code  Prac  f  414,  to  secure  its  letriaL 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S  259 ;  Dec.  Dig.  <S=3l48.] 

6.  Appeal  and  Ebbob  ^=>518(1)  —  Record  — 
Questions  Pbeskntbd— Ii'lbadinos. 

To  obtain  a  review  of  a  mling  refusing  the 

filing  of  a  pleading  tendered,  the  pleading  must 

be  made  part  of  the  record  either  by  order  of 

court  or  bill  of  exceptions. 
[Ed.  Note.— For  other  eaaes,  see  Appeal  and 

Error,  Cent  Dig.  §$  2342, 2343, 2351,  2853, 2354: 

Dec.  Dig.  «=>518(1).] 

6.  Judgment  €=^707— Conclusiveness— Pas- 
ties Not  Joined. 

The  rights  of  persons  not  parties  nor  claim- 
ing under  parties  to  a  judgment  are  not  affected 
thereby. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1230 ;  Dec  Dig.  «s>707.1 

Appeal  from  Circuit  Court,  Leslie  County. 

Motion  by  Emma  Houston  and  others  to 
vacate  a  Judgment  in  favor  of  the  Common- 
wealth of  Kentucky.  From  a  Judgment  over- 
ruling the  motion,  plaintifls  appeaL  Af- 
firmed. 

Lewis  &  Lewis,  of  Hyden,  W.  L.  Brown, 
of  London,  and  Haselrlgg  &  Hazclrlgg,  of 
Frankfort,  for  appellants.  Gleon  K.  Calvert, 
of  Hyden,  and  Ira  Elelds,  of  Whltesburg, 
for  the  Commonwealtb. 

SETTLE,  J.  On  June  10,  1011,  the  com- 
monwealth of  Kentucky,  by  Ira  Fields,  com- 
monwealth's attorney  of  the  Thirty-Third 
Judicial  district  thereof,  instituted  in  t^e 
Leslie  circuit  court  against  Horatio  Nelson 
Sproston  and  others  an  action  to  forfeit,  un- 
der the  provisions  of  article  3,  chapter  22, 
Acts  of  1806,  the  title  and  claim  of  the  nu- 
merous defendants  named  in  the  petition  to 
a  40,000«.cre  survey  of  land  situated  in  Lies- 
lie  county,  granted  by  the  commonwealth  by 
patent  No.  47832  to  one  John  S.  Sausade, 
the  boundary  being  specifically  E«t  out  In  the 
petition.  The  defendants  were  all  nonresi- 
dents of  this  state.  None  of  them  was  serv- 
ed with  summons,  but  all  were  proceeded 
against  by  warning  order  and  constructively 
brought  t>efore  the  court 

The  ground  relied  on  for  the  forfeiture 
of  the  title  to  the  land  in  questlMi  was  the 
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alleged  failure  of  tbe  defendanti,  owners 
thereof,  to  list  It  for  taxation  in  or  for  tbe 
years  1901,  1902,  1903,  1901,  and  1905.  Fol- 
lowing the  fiUng  of  a  report  by  tbe  attorney 
for  the  nonreeldents,  a  trial  of  tbe  caae  was 
bad  before  a  Jury,  reenltlng  iu  a  verdict  of 
forfeiture,  upon  wblcb  the  court  rendered 
Judgment.  Tbe  trial  was  had  and  Judgment 
rendered  at  the  February  term,  1918,  of  the 
Leslie  drcidt  court  Before  entering  upon 
tbe  trial,  however  tbe  action  on  motion  of 
tbe  plaintiff  was  dismissed  without  prejudice 
as  to  Edwin  J.  Houston,  one  of  the  defend- 
ants named  in  the  caption  and  body  of  tbe 
petition  and  alleged  therein  to  be  a  Joint 
owner  of  tbe  land  sought  to  be  subjected  to 
forfeltare.  Consequently,  be  was  not  a  party 
to  tbe  action  at  the  time  of  thn  tilal  or  when 
tbe  Judgment  of  forfeiture  was  rendered. 

Thereafter,  viz.,  March  1,  1914,  Edwin  J. 
Houston  died  in  the  dty  of  Philadelphia, 
ttate  of  Pennsylvania,  testate,  he  being  at 
the  time  a  resident  of  that  city.  His  will 
«-a.<;  on  tbe  29th  day  of  April,  1914,  duly 
probated  and  admitted  to  record  In  the 
orphans'  court  of  the  county,  dty,  and  state 
of  his  residence.  By  the  terms  of  his  will 
tbe  testator,  after  providing  for  tbe  payment 
of  Us  debts,  devised  his  estate,  real  and  per- 
sonal, to  bis  two  sisters,  the  appellants  Em- 
ma Hon&ton  and  Edith  Ii.  Houston,  and  tbey, 
together  with  the  Philadelphia  Safe  Deposit 
*  Insurance  Company,  executor  of  the  will 
of  Edwin  J.  Houston,  deceased,  on  October 
7, 1914,  and  on  tbe  third  day  of  tbe  October 
tenn,  1914,  of  the  Leslie  drcnlt  court,  filed 
a  written  motion  therein  to  vacate  tbe  ver- 
dict of  the  jury  and  Judgment  of  tbe  lieslle 
circuit  court  of  February  14,  1913,  in  the 
action  of  tbe  Commonwealth  of  Kentucky 
T.  Horatio  Kelson  Sproston  et  ai.,  forfeiting 
tbe  land  embraced  in  the  40,000-acre  San- 
sade  patent.  No.  47832,  notice  of  which  mo- 
tion had  previously  been  duly  served  upon 
tbe  plaintiffs,  commonwealth  of  Kentucky, 
and  Ira  Fields,  commonwealth's  attorney. 
Tbe  grounds  of  tbe  motion  were:  (1)  That 
Edwin  J.  Houston  became  tbe  exclusive  own- 
er of  the  land  included  in  the  Sausade  pat- 
ent In  the  year  1900  and  was  the  exclusive 
owner  tbereof  at  the  time  of  Its  attempted 
forfdtore  by  tbe  commonwealth;  that  at 
his  death  the  title  thereto,  by  the  provisions 
of  his  will,  passed  to  and  became  vested  In 
the  appellants  S^ma  Houston  and  Edith  L. 
Houston,  who  are  now  the  owners  tbereof; 
and  that  tbe  other  defendants  mentioned  In 
the  petition  In  the  action  brought  by  tbe  com- 
monwealth were  not  at  the  time  of  the  Insti- 
tntioD  tbereof,  or  when  the  Jodgment  of 
forfdtore  was  rendered,  the  owners  of  the 
land  or  any  part  thereof;  (2)  that  tbe  land 
was  assessed  for  taxation  as  the  property 
of  Edwin  J.  Houston  during  each  of  the  five 
years  mentioned  in  the  petition,  and  the  tax 
assessed  for  each  of  snch  years  had  been 
duly  paid  by  Edwin  J.  Houston  as  of  tbe 


dates  tbey  were  due  and  collectible,  respec- 
tively. 

At  the  time  of  making  the  motion  to  set 
aside  the  Judgment  of  forfeiture  the  appel- 
lants Emma  Houston,  Edith  L.  Houston,  and 
tbe  Philadelphia  Safe  Deposit  &  Insurance 
Company,  executor  of  the  will  of  ESdwln  J. 
Houston,  produced  In  open  court  and  offered 
to  file  a  petition  to  be  made  parties  to  tbe 
action  of  the  Commonwealth  of  Kentucky  v. 
Horatio  Kelson  Sproston  et  al.,  which  peti- 
tion they  asked  be  taken  as  their  Joint  and 
several  answer  to  the  petition  In  tliat  case. 
This  pleading  alleged,  as  In  tbe  motion,  tbe 
title  of  Emma  Houston  and  Edith  L.  Hous- 
ton to  the  land,  its  assessment  for  taxation 
and  tbe  payment  of  the  tax  thereon  for  and 
during  each  of  tbe  years  it  was  claimed  by 
tbe  commonwealth  the  tax  had  not  been  paid, 
and  denied  the  right  of  the  commonwealth  to 
tbe  forfdture  prayed  in  its  petition.  The 
court,  however,  overruled  the  motion  to  set 
aside  tbe  verdict  and  Judgment  of  forfeiture 
rendered  in  the  action  referred  to,  and  refus- 
ed to  permit  tbe  petition  and  answer  to  be 
filed.  These  ruUngs  are  shown  by  tbe  Judg- 
ment then  entered,  and  from  that  Judgment 
this  aroeal  Is  prosecuted. 

[1,2]  It  will  be  observed  that  the  Judg- 
ment appealed  from  was  rendered  more  than 
a  year  after  that  to  forfeit  tbe  land  embraced 
by  the  Sausade  patent  to  the  commonwealth. 
The  attempt  of  the  appellants  to  set  aside  tbe 
latter  Judgment  cannot  be  treated  as  a  mo- 
tion for  a  new  trial  on  any  of  the  g^rounds 
allowed  by  section  340,  Civil  Code,  for  the 
motion  was  not  made,  as  required  by  section 
342,  at  tbe  term  in  which  the  judgment  was 
rendered,  nor  were  the  appellants  or  Edwin 
J.  Houston  parties  to  the  action  In  which 
that  Judgment  was  rendered. 

[3]  Kor,  for  tbe  latter  reason,  can  it  be 
treated  as  an  application  for  the  vacation  of 
a  Judgment  after  the  term  at  which  it  was 
rendered  as  allowed  by  section  518,  Civil 
Code.  In  other  words,  one  who  was  not  a 
party  to  tbe  action  in  which  tbe  Judgment 
sought  to  be  vacated  was  rendered,  can  have 
no  right  under  either  of  these  sections  of  tbe 
Code  to  obtain  at  the  hands  of  the  Court  of 
Appeals  a  new  trial  or  review  of  such  judg- 
ment. Jones  V.  Vantls,  113  S.  W.  Ill  (not 
elsewhere  reported). 

[4]  It  Is,  however.  Insisted  for  appellants 
that  they  were,  under  section  414  of  tbe  Civil 
Code,  authorized  to  move  for  tbe  vacation  of 
tbe  Judgment  of  forfeiture  and  also  to  file  the 
pleading  offered  by  them  at  the  time  of  mak- 
ing the  motion.     Section  414  provides: 

"A  defendant  against  whom  a  judgment  may 
have  been  rendered  upon  constructive  service  of 
a  summons,  and  who  did  not  appear,  may,  at 
any  time  within  five  years  after  the  rendition  of 
the  judgment,  move  to  have  the  action  retried; 
and.  security  for  the  costs  being  given,  shall  be 
admitted  to  make  defense ;  and  thereupon  the 
nction  shall  be  retried,  as  if  there  bad  been  no 
judgment;  and,  upon  the  new  trial,  tbe  court 
may  confirm  the  judgment  or  modify  or  set  it 
aside,  and  may  order  the  plaintiff  to  restore  any 
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money  of  such  defendant  imid  to  him  under  it, 
or  any  property  of  the  defendant  obtained  by  the 
plaintiff  under  it  and  yet  remaining  in  his  posses- 
sion, and' pay  to  the  defendant  the  value  of  any 
property  which  may  have  been  taken  under  an 
attachment  in  the  action,  or  nnder  the  judg' 
ment,  and  not  restored.    •    •    •  " 

It  will  be  observed  that  this  section  only 
permits  "a  defendant  against  whom  a  Jndg- 
ment  may  have  been  rendered  upon  construc- 
tive service  of  summons,  and  who  did  not  ai>- 
pear,"  to  move  to  have  the  action  retried. 
So,  in  attempting  to  proceed  nnder  this  sec- 
tion, appellants  meet  with  the  same  difficul- 
ty that  would  have  confronted  them  had  they 
proceeded  under  either  section  340  or  SIS. 
Although  appellants  were  and  are  nonresi- 
dents, as  neither  they  nor  Edwin  J.  Houston 
were  defendants  in  the  action  In  which  the 
Judgment  of  forfeiture  was  rendered  or  were 
constructively  served  with  a  summons  there- 
in, the  right  to  them  to  proceed  as  attempted 
is  not  ctmferred  by  section  414  of  the  Code. 

[6]  For  yet  another  reason  we  are  preclud- 
ed from  reviewing  the  ruling  of  the  circuit 
Court  in  refusing  to  allow  to  be  filed  the  peti- 
tion and  answer  tendered  by  appellants  at 
the  time  of  maldng  the  motion  to  vacate  the 
Judgment  of  forfeiture,  namely,  the  absence 
from  the  record  of  an  order  or  bill  of  excep- 
tions identifying  and  making  a  part  of  the 
record  the  rejected  pleading.  It  is  well  set- 
tled that  in  order  to  obtain  a  review  by  the 
ai^tellate  court  of  a  ruling  of  the  inferior 
court  refusing  the  filing  of  a  pleading  ten- 
dered, the  pleading  must  be  made  a  part  of 
the  record  either  by  an  order  of  the  court 
or  a  bill  of  exceptions.  Holmes  v.  Robertson 
County  Court,  89  S.  W.  106,  28  Ky.  Law  Rep. 
283 ;  Dudley  v.  Herring,  08  S.  W.  289,  30  Ky. 
Law  Rep.  270;    Welmer's  Adm'r  v.   Smith, 

101  S.  W.  327,  30  Ky.  Law  Rep.  1311 ;  Pat- 
rick V.  Patrick,  101  S.  W.  328,  80  Ky.  Law 
Rep.  1364;  Krlsh  &  Oo.  v.  Ky.  Jeana  do.  Co., 

102  S.  W.  803,  81  Ky.  Law  Rep.  436. 

The  conclusions  we  have  expressed  make 
it  unnecessary  for  us  to  determine  whether, 
as  claimed  by  appellees,  so  much  of  section 
4076d,  Kentucky  Statutes,  as  declares  that 
the  Judgment  of  forfeltur&  had  thereunder 
diall  not  be  subject  to  -the  provisions  of  sec- 
tion 414  and  other  sections  of  the  Civil  Code 
therein  mentioned,  would  have  prevented  ap- 
pellants, had  they  or  Edwin  J.  Houston  been 
parties  to  the  action  in  which  the  judgment 
sought  to  be  vacated  was  rendered,  from  at- 
tacking it  in  the  manner  attempted  by  them. 

[6]  As  neither  appellants  nor  EXlwln .  J. 
Houston  were  parties  to  that  action  or  to 
the  Judgment,  appellants'  legal  rights  were  in 
no  way  affected  by  the  provision  of  the  sec- 
tion, supra,  or  the  Judgment  of  forfeiture. 
If,  as  claimed  by  them,  Edwin  J.  Houston, 
under  whose  will  they  obtained  title  to  the 
land  covered  by  the  Sausade  patent,  was  the 
owner  thereof  at  the  time  the  Judgment  of 
forfeiture  was  taken  and  during  the  years 


for  wlilcb  It  was  elaiimed  by  the  common- 
wealtb  the  taxes  had  not  been  paid  thereon, 
they  were  not  deprived  of  their  title  to  the 
land  by  the  Judgment  of  forfeiture;  nor  are 
they  preclnded  thereby  from  yet  asserting, 
by  resorting  to  the  proper  remedy,  their  right 
thereto.  It  is  a  well-recognlzed  role  that 
one  not  a  party  to  an  action -cannot  be  de- 
prived of  his  rights  by  a  Judgment  rendered 
therein.  Jones  v.  Tantis,  113  S.  W.  111. 
Judgment  affirmed. 


BOARD  OF  TRUSTEES  OF  HIGHLAND 
PARE  GRADED  COMMON  SCHOOL 
DIST.  NO.  46  et  al  v.  McMURTRY  et  aL 

(Court  of  Appeals  of  Kentucky.   April  IS,  1916.) 

L  Schools  aitd  Sohooi.  Districts  «=:>158(1) 
— Health  Officers— Powxbs — Vaccination. 
Under  Ky.  St.  {  2010,  authoriang  the  state 
board  of  health  to  make  recnlatknui  to  obstmet 
and  prevent  spread  of  infectious  and  oontagioos 
diseases,  and  section  2056,  providing  for  count; 
Iioards  of  health,  anthorizing  tiiem  to  enforce  th« 
rules  and  regulations  adopted  by  the  state  board 
and  directing  that  the  local  board  shall  appoint 
a  health  officer  whose  duties  shall  be  to  see  that 
the  rules  and  regulations  provided  for  therein 
and  the  rules  and  regulations  of  tiie  state  board 
of  health  are  enforced,  a  rule  of  the  state  board 
of  health  that  no  person  should  become  a  mem- 
ber of  a  public  school  without  fumishine  a  cer- 
tifioate  that  he  had  been  vaccinated  ana  revac- 
cinated  at  least  once  every  seven  years,  did  not 
authorize  the  county  health  officer  on  his  own 
volition  and  without  express  direction  from  ei- 
ther the  state  or  coun^  board  to  direct  that 
all  children  attending  one  or  more  public  schools 
should  be  vaccinated  or  denied  the  privilege  o( 
attending  the  schools. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  829;  Dec.  Dig. 
<S=»168a).] 

2.  Health  «=36— Health  Officebs— Fowebs. 

Under  the  sections  aforesaid,  each  of  tlie 
boards  is  charged  independently  with  preserving 
the  public  health  and  taking  such  action  as  in 
the  exercise  of  a  reasonable  discretion  may  be 
deemed  necessary  to  suppress  and  prevent  the 
spread  of  infections  and  contagious  diseases,  and 
local  boards  may  exercise  the  authority  confprn>d 
upon  them  without  the  advice  or  consent  of  the 
state  board. 

[Bd.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  I  6;   Dec.  Dig.  <S=96.] 

3.  Schools  and  School  Dibtbicts  «=»15Sr2) 
—Health  Officers— Powebs—Vaocinatiou. 

The  state  board  of  health  or  a  county  board 
has  authority  to  order  that  school  children  be 
vaccinated  or  excluded  from  the  schools  when 
they  believe  there  is  reasonable  apprehension  of 
an  epidemic,  and  that  the  vaccination  of  the 
school  children  is  the  only  means  by  which  it 
can  be  prevented. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  829;  Dec.  Dig. 
«=>168<2).] 

4.  Health  9=>2S  —  Hkalth  Officebs  —  Pow- 

SBS. 

What  boards  of  health  shall  do  to  prevent 
epidemics  and  how  it  shall  be  done  are  matters 
left  to  their  sound  discretion,  though  they  cannot 
adopt  unreasonable  or  arbitrary  rules  or  reguli- 
tions  or,  without  cause,  harass  the  public,  unltsi 
they  have  reasonable  grounds  to  believe  that  the 
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action  is  necessary  to  prevent  or  sappresB  the 
disease  sought  to  be  controlled. 

[Ed.  Note.— For  other  cases,  see  Health.  Cent 
Dig.  i  26;  Dec.  Dig.  «=»23.] 

5.  IsruMcnoN  ^=>74— Boabds  or  Hbakth— 

RKSTRAXHIIfO  TJirAXJTHORIZED  ACTB. 

Conrts  may  restrain  boards  ot  health  if  they 
undertake  to  exert  authority  not  fairly  within 
the  powers  conferred  by  statnte  or  plainly  not 
needed  for  the  purpose  of  conserving  or  pro- 
tecting the  health  of  the  people  or  preventing  the 
outbr^ik  or  spread  of  infectious  or  contagions 
diseases. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  g|  142,  150;    Dec.  Dig.  «S=»74.] 

6.  Health  «=96  —  Boabds  of  Hkai/th  —  CiON- 

TBOL  BT  COUBTS. 

The  discretion  lodged  in  boards  of  health  in 
the  ezerciae  of  their  nowers  will  not  be  interfer- 
ed with,  ouleea  plainly  abused. 

[Ed.  Note.— For  other  eases,  see  Health,  Cent. 
Dig.  S  6;   Dec.  Dig.  «=s>6.) 

7.  Schools  and  School  Distbicts  $=>158(2) 
— Vaccik AXIOM— Epidemic— SumcntN  or  of 

EyiDENCE. 

In  a  suit  to  restrain  a  county  board  of 
health  and  the  county  health  officer  from  enforc- 
ing an  order  directing  the  vaccination  of  all 
school  children  attending  a  school,  evidence  held 
to  show  a  reasonable  apprehension  that  an  epi- 
demic of  smallpox  might  find  a  starting  place  in 
the  school,  and  hence  the  action  of  the  board 
was  authorized. 

[Ed.  Note.— For  other  caoes,  see  Schools  and 
School  Districts.  Cent.  Dig,  i  829;  Dec.  Dig. 
«=»158C2).] 

Appeal  from  Circuit  Court,  Jeftersoa  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  the  Board  of  Trustees  of  the  High- 
land Park  Graded  Common  School  District 
Xa  46  and  others  against  F.  h.  McMurtry 
and  others.  From  a  Judgment  dismissing 
the  petltlcR],' plaintiffs  appeaL    Affirmed. 

W.  S.  Sanford,  of  Louisville,  tot  appel- 
Unts.  A.  Scott  BulUtt,  Co.  Atty.,  and  J.  L. 
Snlllvan,  Asst  Co.  Atty.,  both  of  Louisville, 
for  appellees. 

CARROLL,  J.  This  suit  was  brou^t  by 
the  board  of  trustees  of  the  Highland  Park 
graded  common  school  district  against  the 
members  of  the  county  board  of  health  of 
Jefferson  county  and  Dr.  Whlttenburg,  the 
county  health  officer,  for  the  purpose  of  en- 
joining them  from  enforcing  an  order  direct- 
ing vaccination  by  a  day  named  In  the  order 
of  aU  school  children  attending  the  graded 
school  In  question  who  had  not  been  vacci- 
nated within  seven  years  preceding  the  is- 
snal  of  the  order.  After  the  Issues  had  been 
made  up,  the  case  was  submitted  on  the  evi- 
dence and  an  agreed  state  of  facts  and  the 
petition  dismissed. 

Section  2049  of  the  Kentucky  Statutes, 
which  la  a  part  of  the  Chapter  devoted  to 
the  powers  and  duties  of  the  state  board 
of  health,  provides,  In  part,  that; 

"The  board  shall  have  general  supervision  of 
the  health  of  the  citizens  of  this  state ;  *  *  * 
and  are  further  empowered  to  make  and  enforce 
rules  and  regulations  to  obstruct  and  prevent  the 
introduction  or  spread  of  Infectious  or  contagious 
diseases  to  or  within  the  state." 


In  section  2(KJ5 '  provftlon  Is  made  for  this 
appointment  of  local  boards  of  health  for  the 
respective  counties  In  which  they  reside,  and 
these  county  boards  "are  authorized  and 
shall  have  power  to  enforce  the  rules  and 
regulations  adopted  by  the  state  board  of 
health."    It  further  provides  that: 

"Such  local  boards  are  empowered  and  It  shall 
be  their  duty  to  Inaugurate  and  execute  and  to 
require  the  heads  of  families  and  other  persons  to 
execute  such  sanitary  regulations  as  the  local 
board  may  consider  expedient  to  prevent  the  out- 
break and  spread  of  cholera,  smallpox,  yellow 
fever,  scarlet  fever,  diphtheria  and  other  epidemic 
and  communicable  diseases,  and  to  this  end  may 
bring  the  infected  population  under  prompt  and 
proper  treatment  during  premonitory  or  other 
stages  of  the  disease,  and  they  are  empowered  to 
go  upon  and  inspect  any  premises  which  they 
may  believe  are  in  an  unclean  or  infectious  con- 
dition, and  it  shall  be  empowered  to  fix  and  de- 
termine the  location  of  an  eruptive  hospital  for 
the  county,  sufficiently  remote  from  human  habi- 
tation and  public  highways  as  in  its  judgment  is 
safe." 

And  also  directs  that: 

"The  local  board  shall  appoint  a  competent 
practicing  physician  who  shall  be  the  healtii.  offi- 
cer of  the  county  and  secretary  of  the  board, 
whose  duties  shall  be  to  see  that  the  rules  and 
regulations  provided  for  in  this  act,  and  the 
rules  and  regulations  of  the  state  board  of  health 
are  enforced." 

In  the  chapter  on  smallpox,  embracing  sec- 
tions 4607-4618  of  the  Statutes,  further  pro- 
vision is  made  for  the  prevention  and  ^read 
of  smallpox  and  the  duty  enjoined  on  par- 
ents, guardians,  and  other  persons  having 
the  care,  custody,  or  control  of  children  to 
have  the  same  vaccinated. 

The  graded  school  district  here  in  question 
is  located  in  Jefferson  county,  outside  the 
corporate  limits  of  the  city  of  LooisvlUe,  and 
Dr.  Whittoiburg  is  the  health  officer  for 
Jefferson  county  appointed  by  the  local  board 
of  health  of  the  county,  which  board  in  turn 
had  been  appcdnted  by  the  state  boazd  of 
health. 

It  farther  appears  that  the  state  board 
of  health  had  adopted  a  regulation  known  as 
rule  35,  reading: 

"No  person  shall  become  a  member  of  any  pub- 
lic school  within  the  jurisdiction  of  this  board, 
as  teacher  or  scholar,  without  furnishing  a  cer- 
tificate from  some  reputable  physician  that 
he  or  she  has  been  auocessfully  vaccinated,  and 
has  been  revaccinated  at  least  once  every  seven 
years." 

On  January  10,  1916,  Dr.  Whlttenburg,  in 
his  capacity  as  health  officer  for  Jefferson 
county,  and  purporting  to  act  by  order  of 
the  Jefferson  county  board  of  health,  served 
on  each  of  the  trustees  of  the  graded  school 
a  notice  In  writing,  which  notice,  after  set- 
ting out  rule  85  of  the  state  board,  recited 
that: 

"Information  has  come  to  this  office  that  the 
rules  concerning  vaccination  in  your  school  are 
not  being  carried  out  in  accordance  with  the  in- 
structions of  the  board  of  health.  •  *  ♦  I 
expect  each  child  enrolled  to  bring  a  certificate 
of  successful  vaccination,  and  file  same  with  the 
teacher,  and  principal  in  charge.  You  have  at 
present  an  infection  of  smallpox  in  your  irnme- 
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diate  school  TicinitT.  *  *  *  Vaccination  must 
follow  immediately,  and  certificates  must  be  on 
file  by  the  twentieth  day  of  this  month  from 
all  children  who  have  not  already  complied  with 
the  above  instroctions.  In  case  of  failure,  they 
must  be  sent  home." 

It  appears,  however,  that  Dr.  Whlttenburg 
issued  this  order  or  notice  without  having 
been  expressly  so  directed  to  do  by  the  coun- 
ty board  or  the  state  board  of  health ;  and 
the  trustees  of  the  graded  school  refusing  to 
obey  the  instructions  contained  in  the  notice, 
the  county  board  of  health,  on  February  4', 
1916,  held  a  meeting  and  adopted  a  resolution 
reciting  that: 

"It  appearing  that  there  are  a  number  of 
smallpox  cases  in  Highland  Park  and  in  the  vi- 
cinity of  the  schoolbouses  in  district  No.  46, 
and  that  an  epidemic  is  threatened  in  that  neigh- 
borhood, and  it  further  appearing  that  the  board 
of  trustees  of  the  Highland  Park  graded  common 
school  district  No.  4ti,  and  the  principal  of  the 
school,  willfully  refused  to  enforce  rule  No.  S5 
adopted  by  the  state  board  of  health ;  *  •  * 
now  therefore  it  is  ordered  by  the  county  board 
of  health  that  the  county  health  ofiScer,  Dr. 
Whlttenburg.  shall  take  all  necessary  steps  by 
taking  out  warrants  and  instituting  prosecutions 
a|;ainst  said  parties,  to  the  end  that  the  vaccina- 
tion laws  of  the  state  of  Kentucky  and  the  rules 
and  regulations  of  the  state  board  of  health  be 
vigorously  enforced  and  the  lives  of  the  school 
children  and  other  residents  of  Jefferson  county 
be  protected." 

When  this  resolution  was  adopted  by  the 
county  board  of  health  Dr.  Whltteoborg 
again  notified  in  writing  each  of  the  school 
trustees  to  have  all  children  attending  school 
and  not  holding  a  certificate  of  successful 
vaccination  to  be  sent  home  and  not  allowed 
to  re-enter  without  first  showing  a  certifi- 
cate of  successful  vaccination  from  some  rep- 
utable physician.  This  notice  further  direct- 
ed the  trustees  that  it  must  be  obeyed  with- 
in 24  hours  after  its  service. 

Aside  from  the  stipulation  of  fact.  In  which 
it  was  agreed  that  there  was  a  county  board 
of  health  In  Jefferson  county  composed  of 
certain  named  persons,  and  that  Dr.  Whltten- 
burg was  the  duly  appointed  health  officer  of 
the  county,  and  that  rule  35  had  been  adopt- 
ed by  the  state  board  of  health,  the  Mily  evi- 
dence In  the  case  consists  of  the  deposition 
of  Dr.  Whlttenburg.  In  his  evidence  he  said, 
in  substance,  that  he  issued  the  notice  of  Jan- 
uary 10th  under  what  be  concaved  to  be  his 
authority  as  health  officer  of  the  county  and 
without  having  been  expressly  directed  to  do 
so  by  either  the  state  board  of  health  or  the 
county  board  of  health.  That  when  this  no- 
tice was  not  obeyed,  the  county  board  of 
health  had  a  meeting  and  adopted  the  reso- 
lution which  was  served  on  the  trustees  on 
February  4th.  He  further  said  that  at  the 
time  of  or  before  the  Issual  of  the  notice  in 
January,  there  was  a  child  In  the  graded 
common  school  district  who  was  afflicted 
with  smallpox,  and  that  subsequently  several 
other  cases  of  smallpox  developed  at  differ- 
ent places  on  the  border  line  of  this  school 
district,  although  ncme  of  the  persMts  afflict- 
ed lived  In  the  school  district. 


Fortber  testifying,  he  was  asked  and  an- 
swered the  following  questions: 

"Q.  In  your  opinion,  and  from  what  Tou  know 
of  the  situation  out  there,  has  tiie  existence  of 
those  five  cases  of  smallpox  also  caused  a  con- 
siderable exposure  of  other  people  to  smallpox? 
A.  Yes:  I  uiink  so;  there  can  be  no  question 
about  that  Then  you  can't  tell  how  far  these 
exposures  run.  Q.  Doctor,  at  the  time  you  sent 
these  communications  a!bout  which  you  hare 
testified,  with  reference  to  enforcing  this  rule 
35  of  the  state  board  of  health,  was  or  not  tlie 
smallpox  situation  out  there  dangerous,  or  what 
was  the  nature  of  the  situation?  A.  I  consid- 
ered it  dangerous.  On  one  occasion  here  we  bad 
one  infection  here  in  Louisville,  a  negro  mas, 
and  I  followed  it  thoroughly  through,  and  tried 
to  see  if  I  could  get  in  touch  with  where  tliere 
were  other  cases  around  here,  and  I  was  un- 
able toj  that  I  did  in  the  state  generally  and 
that  wmter  we  had  641  cases  from  that  one 
negro  man.  I  mention  this  to  show  how  it  will 
spread  where  people  are  unvaccinated.  Q.  Does 
the  presence  of  five  cases  of  smallpox  constitute 
an  epidemic  or  create  any  danger  of  an  epidemic 
breaking  out?  A.  Tes;  there  is  no  question 
about  that.  Q.  Doctor,  from  your  knowledge 
and  experience  as  a  physician,  and  especially 
your  knowledge  and  experience  with  reference 
to  this  disease  of  smallpox,  state  whether  or  not 
vaccination  is  a  prevention  of  smallpox.  A.  It 
is  an  absolute,  positive,  preventive  for  seven 
years,  and  thereafter  immunity  may  partially 
run  out,  and  a  mild  form  inuy  occur  later  in 
life,  the  frequency  of  its  occurring  depending  on 
the  length  of  time  from  vaccination,  and  I  have 
never  seen  any  one  die  that  had  been  vaccinat- 
ed at  any  time  in  life,  even  in  infancy,  from 
smallpox.  It  is  the  only  known  method  of  pre- 
venting the  disease  throughout  the  civilixcd 
world,  the  only  preventive  of  the  disease  indors- 
ed by  all  civilized  countries  on  earth.  Q.  After 
a  period  of  seven  years  has  elapsed  from  vac- 
cination, does  or  not  the  efficacy  of  it  diminish? 
A.  Yes ;  yon'  lose  a  part  of  your  immunity.  In 
some  cases  you  do  not  lose  any.  Q.  Can  or  not 
that  immunity  be  regained  by  a  -fresh  vaccina- 
tion after  seven  years  have  elapsed?  A.  Yes; 
if  you  lose  immunity,  it  is  restored  by  revacdna- 
tion,  and  a  positive  preventive  again  for  the 
next  lease  or  the  next  length  of  time.  Q.  Is  it 
or  not  the  generally  accepted  view  of  the  medi- 
cal profession  that  vaccination  should  be  re- 
peated after  seven  years  have  elapsed,  at  inter- 
vals of  seven  years?  A.  Tes ;  that  is  accepted 
by  all  reputable  physicians.  Q.  Now,  Doctor, 
though  a  case  of  smallpox  Is  mild  or  may  be 
mild,  is  it  or  not  by  reason  of  tiiat  fact  <uiy  the 
less  likely  to  give  smallpox  to  other  persona? 
A.  No;  I  have  seen  them  where  they  were  in 
the  very  mildest  form  give  it  to  others,  of  the 
most  malignant  type  and  die.  I  have  seen  that 
in  my  own  experience.  Q.  Is  the  requirement 
of  vaccination  every  seven  years  one  which  is 
necessary  to  prevent  the  spread  of  the  diseaae? 
A.  Yes ;  that  is  necessary  to  prevent  the  spread 
of  it,  and  by  following  that  system  up  we  can 
get  rid  of  it  entirely.  It  is  an  absurd  thing  for 
a  person  to  have  smallpox.  Q.  What  is  the 
opinion  of  the  medical  profession  as  to  the  effi- 
cacy of  vaccination?  A.  The  medical  profession 
stands  practically  as  a  unit  on  that.  I  hare 
had  occasion  to  look  at  that  carefully,  and  I 
have  never  found  any  reputable  physician  Dis- 
posing vaccination.  I  have  found  some  few  phy- 
sicians that  were  ignorant  along  medical  tinea 
opposing  it,  but  fonnd  no  repntable  physician 
opposing  vaccination.  Q.  Now,  Doctor,  why 
would  you  state,  as  you  have  stated,  that  the 
presence  of  five  cases  of  smallpox  in  the  neigb- 
Dorhood  of  or  adjacent  to  the  Highland  Park 
school  district  No.  46  constitutes  an  epidemic 
or  imminent  danger  of  an  epidemic — ^wby  wonid 
you  state  that  from  your  knowledge  of  the  na- 
ture of  the  disease?  A.  All  the  epidemics  that 
,  have  spread  here  in  XiOuisvUle  in  Um  last  four- 
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teen  years  apread  pnctieaUy  in  tb«  aame  man- 
ner; «  case  brou^nt  in,  you  know,  and  people 
not  properly  Taccinated,  and  it  spread  just  In 
that  way.  All  epidemics  spread  just  from  one 
case.  That  has  been  my  basiness  for  the  last 
fourteen  years.  Q.  State  what  is  the  nature 
of  the  disease  with  reference  to  the  degree  of 
contagiousness.  A.  It  is  highly  contagions,  one 
of  the  most  highly  contagious  diseases  I  think 
known  to  the  medical  profession.  Q.  In  yoor 
opinion,  did  the  smallpox  situation  in  or  near 
this  school  district  at  the  time  you  took  these 
steps  that  you  have  testified  about,  did  the  situ- 
ation at  that  time  in  your  opinion  require  that 
this  role  of  the  state  board  of  health  be  en- 
forced? A.  Yes,  sir.  Q.  Is  that  the  situation 
at  present?  A.  Yes.  Q.  If  such  rule  were  not 
enforced  would  or  not  there  be  danger  of  a 
serioos  epidemic?  A.  Yes;  in  that  vicinity. 
There  are  a  good  many  people  out  there  ajid 
children  nnvaccinatcd,  and  all  the  schools  in 
the  city  and  the  rest  of  the  county  are  vaccinat- 
ed very  thoroughly,  except  in  one  of  the  moat 
distant  parts  of  the  county.  Q.  In  your  ex- 
perience how  many  people  have  yon  vaccinated? 
A.  Between  60,000  and  70,000.  Q.  Have  you 
ever  known  in  your  experience  any  of  them  to 
die  that  yon  vaccinated  from  vaccination?  A. 
I  never  knew  anybody  to  die  from  vaccination 
per  se.  Q.  Is  or  not  vaccination  dangerous?  A. 
Xo;  there  is  not  a  possible  chance  for  anybody 
to  die,  I  didn't  think,  from  vaccination,  unless 
they  do  not  take  the  proper  care  of  it.  If  there 
is  any  death  at  all,  it  will  come  from  some  in- 
fection like  a  scratch  with  a  pin  or  something 
like  that.  A  person  can  die  from  a  scratch  from 
a  pin  caudng  blood  poisoning,  but  from  vaccina- 
tion there  is  no  chance  for  them  to  die.  Tbat 
has  been  my  experience.  Q.  Is  that  the  general 
experience  of  the  profession?    A.  Tes,  sir." 

[1  ]  On  behalf  of  the  school  trustees  the  ar- 
mament Is  made  that  Dr.  Wbittenburg,  in 
his  capacity  as  health  ofHcer  for  Jefferson 
county,  was  without  power  or  authority  to 
demand  the  observance  of  the  notice  Issued 
by  him  on  January  10,  1916,  because  he  had 
Dot  been  expressly  directed  by  either  the 
state  board  or  the  county  board  to  take  the 
action  set  forth  in  this  notice,  and  ,we  may 
first  dispose  of  this  question. 

It  will  be  noticed  that  under  section  2055 
of  the  statutes  It  Is  the  duty  of  the  health 
officer  of  the  county  "to  see  that  the  rules 
and  regulations  of  the  state  board  of  health 
are  enforced,"  and  among  the  rules  adopted 
by  the  state  board  of  health  was  rule  35  het-e- 
tofore  set  out,  providing  that  no  person  shall 
become  a  member  of  any  public  school  with- 
ODt  furnishing  a  certificate  that  he  or  she  has 
been  successfully  vaccinated  once  every  sev- 
en years ;  and  it  is  the  contention  of  counsel 
for  the  local  board  of  health  that  under  au- 
thority of  this  rule  and  the  power  conferred 
by  the  statute,  Dr.  Wbittenburg,  as  health 
officer,  independent  of  any  action  on  the 
part  of  the  local  board,  had  power  to  take 
the  action  set  ont  in  the  notice  of  January 
10th. 

The  health  officer  of  the  county  is  primari- 
ly the  agent  and  executive  officer  of  the  lo- 
cal board,  and  is  charged  with  the  duty  of 
enforcing  such  rules  and  regulations  as  the 
state  board  or  the  county  board  may  adopt 
within  the  scope  of  the  powers  conferred  up- 
on them  by  the  statute.  But  we  are  not  pre- 
pared to  say  that  without  express  authority 


from  either  the  state  board  or  the  county 
board  the  health  officer  woulfl  have  power 
to  take  the  responsible  action  assumed  to  be 
exercised  in  this  notice  of  January  10th.  It' 
is  Quite  a  serious  matter  to  order,  as  was 
done  in  this  notice,  that  all  of  a  great  num- 
ber of  children  attending  a  public  school 
shall  be  vaccinated  within  a  certain  time  or 
denied  the  privilege  of  attending  school,  and 
we  are  incliaed  to  the  view  that  before  the 
health  officer  undertakes  to  demand  the  en- 
forcement of  a  preventive  regulation  like  this 
affecting  so  many  pe<^le,  he  ought  to  have 
express  authority  so  to  do  from  either  the 
state  or  the  county  board. 

We  do  not  of  course  mean  to  hold  that. be- 
fore the  health  officer  can  act  in  any  case  he 
mast  be  armed  with  express  authority  from 
one  of  these  boards,  because  many  matters 
might  come  up  in  connection  with  the  duties 
of  his  office  that  he  should  be  permitted  to 
perform,  in  the  exercise  of  a  sound  discre- 
tion and  trlthln  the  scope  of  his  general  au- 
thority, without  having  the  express  sanction 
of  either  the  state  or  county  board. 

And  so  we  do  not  think  It  would  be  wise  or 
pmdent  to  attempt  to  describe  In  detail  the 
things  a  health  officer  may  or  may  not  do 
without  the  express  direction  of  one  of  these 
boards.  Sufficient  for  the  purpose  of  this 
case  is  it  to  say  that  in  our  opinion  it  would 
be  investing  the  health  officer  with  more  au- 
thority than  was  contemplated  by  the  statute 
If  he  should  be  given  the  power  on  his  own' 
volition  to  direct  that  all  children  attending 
(me  or  more  public  schools  should  be  prompt- 
ly vaccinated  or  else  denied  the  privilege  of 
attending  the  school.  Taylor  v.  Adair  Coua- 
ty,  119  Ky.  374,  84  8.  W.  289,  27  Ky.  Law 
Kep.  36;  Hickman  County  v.  Scarborofugh, 
150  B^y.  1,  149  S.  W.  llie. 

So  far,  hotwever,  as  the  questions  arising 
in.  this  case  are  concerned,  it  is  not  Impor- 
tant whether  Dr.  Wbittenburg  did  or  did  not 
have  the  authority  attempted  to  be  exercised 
at  the  time  he  gave  the  notice  of  January 
10th,  because  subsequent  to  this,  and  after 
having  been  expressly  directed  by  the  county 
board  so  to  do,  he  gave  the  notice  of  Febru- 
ary 4th,  and  we  may  assume  that  the  lower 
court,  in  dismissing  the  petition  of  the  school 
trustees,  considered  that  they  were  under  a 
duty  to  enforce  compliance  with  this  last  no- 
tice. And  as  this  notice  was  given  by  direct 
authority  of  the  local  board  of  health,  the 
principal  question  in  the  case  is:  Did  the 
local  board  have  power  to  direct  the  action 
set  forth  in  this  notice  to  be  taken? 

Counsel  for  the  school  board  insist  that 
neither  the  state  board  nor  the  county  board 
of  health  had  authority  to  adopt  or  enforce  a 
regulation  requiring  the  vaccination  of  school 
children  as  a  condition  precedent  to  their 
right  to  attend  the  public  schools  of  the 
state.  It  Is  further  contended  in  this  behalf 
that  there  was  not  an  eiddemlc  or  a  threaten; 
ed  epidemic  of  smallpox  in  the  Highland 
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Park  graded  school  district  at  the  time  of  the 
Issiial  of  the  order  of  February  4th. 

In  disposing  of  these  questions  we  will  not 
stop  to  discuss  the  question  raised  that  tec- 
dnation  Is  not  a  safe  and  valuable  preven- 
tive from  smallpox.  There  may  be  some 
difference  of  opinion  as  to  Its  efOcacy,  but 
the  weight  of  medical  authority  supports  the 
view  that  It  Is  not  only  a  safe,  but  a  valu- 
able, preventive.  Jacobson  v.  Massachusetts, 
197  U.  S.  11,  25  Sup.  Ct  358,  49  L.  Ed.  643, 
3  Ann.  Cas.  765. 

[2]  Nor  Is  It  necessary  to  determine  wheth- 
er the  action  was  taken  under  rule  35  of  the 
state  board  or  by  the  directors  of  the  local 
board  under  the  power  vested  In  It.  Each 
of  these  boards  Is  charged  Independently 
with  preserving  the  public  health  and  with 
taking  such  action  as  in  the  exercise  of  a 
reasonable  discretion  may  be  deemed  nec- 
essary to  suppress  and  prevent  the  spread 
<rf  infectious  or  contagious  diseases.  The  on- 
ly substantial  difference  in  their  powers,  in 
respect  to  taking  such  measures  as  may  be 
necessary  to  conserve  the  health  of  the  x>eo- 
ple  of  the  state  that  the  state  board  Is  in- 
vested by  the  statute  with  larger  power  and 
greater  Jurisdiction  than  the  local  boards. 
But  the  local  boards  may  under  the  statute 
exercise  the  authority  conferred  upon  them 
without  asking  the  advice  or  the  consent  of 
the  state  board.  So  that  the  adoption  of 
rule  36  by  the  state  board  was  not  necessary 
to  confer  upon  the  local  board  the  power 
attempted  to  be  exercised,  as  set  forth  in 
this  notice,  if  the  conditions  were  such  as 
to  Justify  the  county  board  in  ad(^ting  this 
method  of  preventing  and  suppressing  the 
aprend  of  smallpox  in  the  school  district 
.  [3]  We  are  further  of  the  opinion  that  the 
language  of  the  statute  is  broad  enough  to 
CMifer  on  the  state  board  and  the  local 
boards  the  authority  to  issne  an  order  such 
as  the  one  here  in  question  when  they  be- 
Ueve  there  is  reasonable  apprehension  of  an 
epidemic  of  smallpox  in  a  school  district, 
and  that  the  vaccination  of  the  school  chil- 
dren is  the  only  means  by  which  it  can  be  pre- 
vented. 

It  is  true  that  the  precise  questions  as 
^  the  power  of  these  t>oards  to  make  vac- 
cination a  condition  precedent  to  attendance 
upon  the  public  schools  when  there  is  a  rea- 
sonable apprehension  of  an  outbreak  of 
smallpox  and  in  the  Judgment  and  discre- 
tion of  the  board  it  is  necessary  to  require 
the  vaccination  of  school  children,  has  not 
heretofore  come  before  this  court,  but  it  has 
frequently  been  adjudicated  by  other  courts, 
and  the  uniform  ruling  is  that  when  there 
is  reasonable  apprehension  of  the  outbreak 
of  a  communicable  disease  such  as  smallpox, 
health  boards  have'  authority  to  take  such 
action  as  was  here  directed.  State  v.  Zim- 
merman, 86  Minn.  353,  90  N.  W.  783,  58  L. 
EL  A.  78,  91  Am.  St.  Rep.  351;  Blue  y.  Beach, 
yXi  Ind.  121,  66  N.  R  80.  50  I^  B.  A.  6^  80 
Am.  St  Rep.  19S;    Duffleld  T.  Williamsport 


School  District,  162  Pa.  476,  29  AtL  742,  25 
L.  R.  A.  152;  Morris  v.  Oblnmbus,  102  Ga. 
792,  30  S.  E.  850,  42  U  R.  A.  175,  66  Am.  .St 
Rep.  243;  State  v.  Hay,  126  N.  O.  999,  35 
S.  B.  450,  49  L.  R.  A.  688,  78  Am.  St  Rep. 
601;  Bissell  r.  Davison,  6S  Ck>nn.  183,  32 
Atl.  348,  29  Lu  R  A.  251;  Viemeister  v. 
White,  179  N.  Y.  235,  72  N.  B.  97,  70  L.  B. 
A.  796,  103  Am.  St  Rep.  859,  1  Ann.  Cas. 
334 ;  People  v.  Board  of  Education,  234  III 
422,  84  N.  E.  1046,  17  I*  R.  A.  (N.  S.)  709, 
14  Ann.  Ca&  943. 

And  although  we  have  no  direct  statutory 
direction  on  this  subject,  a  reasonable  coa 
structlon  of  the  liberal  powers  conferred  by 
the  statute  in  the  creation  of  these  boards 
would  imply  a  grant  of  authority  to  adopt 
in  reference  to  public  schools  such  measures 
as  were  here  taken.  Indeed,  it  would  be  ex- 
tremely unfortunate  If  the  Legislature  bad 
limited  the  power  of  these  boards  in  respect 
to  dealing  with  situations  such  as  this,  or 
if  the  court  should  restrain  them  from  tak- 
ing such  measures  as  might  be  by  them 
deemed  necessary  to  prevent  an  outbreak  and 
epidemic  of  this  disease  in  public  sdiools,  be- 
cause there  is  scarcely  any  place  where  ao 
outbreak  of  smallpox  would  spread  with 
more  rapidity  or  over  a  wider  territory  than 
if  it  found  a  starting  place  in  one  of  the 
public  schools  attended  by  hundreds  of  chil- 
dren. 

[4,  (]  The  argument  is  made  that  this  con- 
struction gives  to  these  boards  great  power. 
This  Is  true,  but  necessarily  so.  The  condi- 
tions which  they  were  created  to  deal  with 
could  not  be  successfully  met  unless  they  bad 
large  power  and  discretion.  In  the  very  na- 
ture of  things  it  would  be  utterly  impractica- 
ble for  the  legislative  department  of  the  state 
to  undertake  to  define  the  conditions  that 
must  exist  before  these  boards  could  take  sucb 
action  as  might  be  necessary  to  control  situa- 
tions that  are  constantly  coming  up  in  vari- 
ous forms;  and  so  if  these  agencies  of  the 
state  created  for  the  purpose  of  conserving 
the  health  of  the  people  are  to  accomplish 
the  objects  for  which  they  were  created,  they 
must  needs  be  given  authority  to  take  such 
prompt  and  effective  action,  in  each  case  as 
it  comes  up,  as  in  the  exercise  of  their  rea- 
sonable Judgment  and  discretion  may  be 
deemed  necessary  to  meet  the  exigencies  of 
the  occasion.  They  are  not  required  to  wait 
until  an  epidemic  actually  exists  before  tak- 
ing action.  Indeed,  one  of  the  chief  purpos- 
es of  their  existence  is  to  adopt  and  enforce 
such  timely  measures  as  will  prevent  epidem- 
ics. What  they  shall  do  and  how  it  shall  be 
done  are  matters  left  to  thdr  sound  discre- 
tion. But  of  course  these  boards  cannot 
adopt  unreasonable  or  arbitrary  rules  or  reg- 
ulations or,  without  cause,  harass  the  public 
or  needlessly  subject  individuals  to  expense 
or  inconvenience  or  act,  unless  they  have 
reasopable  grounds  to  believe  that  the  action 
taken  Is  necessary  to  prevMit  or  suppress  tire 
disease   sought  to  be'  controlled.     And  we 
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bare  no  doubt  of  the  Jorladlctlon  Of  tbe 
courts  to  restrain  these  boards  If  they  should 
undertake  to  exert  authority  not  fairly  with- 
in the  powers  conferred  by  the  statute  or 
plainly  not  needed  for  the  purpose  of  con- 
serring  or  protecting  the  health  of  the  peo- 
ple or  preventing  th<e  outbreak  or  spread  of 
infectious  or  contagious  diseases.  These 
views  are  fully  supported  by  the  cases  of 
Hengehold  t.  Olty  of  Covington,  108  Ky.  752, 
57  S.  W.  495,  22  Ky.  Law  Rep.  402 ;  Trabne 
V.  Todd  County,  125  Ky.  809,  102  S.  W.  309, 
31  Ky.  Law  Rep.  332;  Allison  v.  Cash,  143 
Ky.  679,  137  S.  W.  245;  Hickman  County  v. 
Scarborough,  150  Ky.  1,  149  S.  W.  1116; 
Breckenridge  County  ▼.  McDonald,  154  Ky. 
721,  159  S.  W.  549;  Board  of  Health  v.  KoU- 
man,  156  Ky.  351,  160  8.  W.  1052,  49  U  B.  A. 
(N.  S.)  354. 

Whether  the  state  board  or  the  local  boards 
have  authority  to  order  vaccination  of  all 
children  as  a  condition  precedent  to  their 
attendance  on  school,  in  the  absence  of  rea- 
sonable apprehension  of  an  outbreak  of  this 
disease.  Is  not  before  us  In  this  case,  and  It 
is  not  necessary  to  a  decision  of  this  case 
that  we  should  express  an  opinion  on  this 
subject 

[6,  7]  The  remaining  question  is:  Did  the 
facts  authorize  the  is.'nial  and  the  enforce- 
ment of  the  order  adopted  by  the  local  board 
in  respect  to  this  graded  school  district? 
This  may  be  shortly  disposed  of.  Keeping 
In  mind  what  we  have  said  as  to  the  power 
of  the  boards,  and  tliat  the  discretl<m  lodged 
In  them  will  not  be  Interfered  with,  unless 
plainly  abused.  It  is  apparent  from  the  evi- 
dence of  Dr.  Whlttenburg,  supplemented  by 
tbe  action  of  the  local  board,  tbut  there  was 
a  rea.sonable  apprehension  in  the  minds  of 
the  board  that  an  epidemic  of  smaUpos  might 
find  a  starting  place  in  this  school.  And  to 
prevent  a  calamity  like  this  the  board  was 
authorized  to  take  the  action  it  did. 

Tbe  Judgment  is  afQrmed. 


REAGER'S  ADM'X  v.  PENNSYLVANIA  00. 

et  al. . 
(0>nrt  of  Appeals  of  Kentucky.    April  14, 1916.) 

1.  Masteb  and  Servant  <g=»78— Conclttsivk- 
KERs  OT  Award. 

Where  a  memlMr  of  a  voluntary  rdief  de- 
imrtmeDt  of  a  railroad  submitted  to  the  superin- 
tendent of  the  department,  and  on  appeal  to  the 
advisory  committee  in  accordance  with  rules 
of  the  department,  the  question  of  his  right  to 
compensation  for  injuries,  their  decision  is  con- 
clusive, and  is  a  bar  to  relief  on  bis  original 
claim  till  the  award  is  impeached  for  fraud  or 
mistake. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  DUr.  «=»7a] 

2.  Abbitbation  and  Awabd  i8s=>68— Oonoltt- 

8IVKNES8  or  AWABO—MlBTAKB. 

If  airbitrstors  only  determine  the  questions 
submitted  to  them,  and  do  not  go  beyond  tbe 
terms  of  the  subtnission,  a  mistake  of  judgment 
in  tlieir  condnsions,  wliether  as  to  the  law  or 
tlie  fiicti,  if  their  oonclnsions  ars  honestly  ar- 


rived at,  is  not  ground  for  setting  aside  the  de-. 
cision. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  K  313-320;  Dec.  Dig. 
<S=>63.] 

3.  Abbitbation  and  Awabd  «=>6.3— CoNCL.tr- 

S1VENE88  or  AwASD — AomSSION  OF  ILLEOAI. 

Evidence. 

Even  where  arbitrators  have  admitted  iUe- 
lod  evidence,  It  is  not  ground  for  impeachine 
their  award,  nnless  the  decision  was  so  based 
on  the  Improper  evidence  that  but  for  it  the 
decision  would  have  been  other  than  the  one 
made. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {§  813-820;  Dec.  Dig. 
«=»63.] 

4.  Abbitbation  and  Awabd  i8=»63— Concltj-' 
sivENEss  of  Awabd— Mistake. 

A  gross  and  palpable  mistake  as  to  tbe  law 
or  a  fact  which  will  constitute  evidence  of  mis- 
conduct or  undue  partiality  is  groimd  for  im- 
peachment of  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration' 
and  Award,  Cent  Dig.  !S  813-320;  Dec.  Dig.; 
«=»63.] 

5.  Abbitbation  and  Awabd  #=>64 — Conclu- 
siveness OF  Awaed— Misconduct. 

Fraud,  corruption,  or  misconduct  of  arbitra- 
tors or  fraud  by  one  of  the  parties  in  securing 
an  award  will  vitiate  the  decision. 

[Ed.  Note.— For  other  cases,  see'  Arbitration 
and  Award,  Cent  Dig.  {{  321-327;    Dec.  I)ig. 


.] 

6.  Arbitration  and  Awabd  ®s37S— Impkaoh- 
UENT  OF  Awabd — Evidence. 

Before  a  court  can  set  aside  an  award,  the 
evidence  supporting  the  grounds  of  impeachiaent 
must  be  clear  and  strong. 

[Ed.  Note. — ^For  other  cases,  see  ArbitratioR 
and  Award,  Cent  Dig.  §§  409^19;  Dec.  Dig. 
<Sss»78.] 

7.  Limixation  of  Actions  '8=337(3)— Compu- 
tation OP  Pebiod— Fraud— Action  to  Im- 
PEAon  Award. 

Under  Ky.  St  S§  2515,  2519,  requiring  an 
action  for  relief  from  fraud  or  mistake  to  be 
instituted  within  five  years  from  their  discovery, 
and,  when  not  instituted  till  more,  thnn  five 
years  after  the  commission  of  the  fraud  or  mis-' 
take,  it  must  appear  that  by  reasonable  diligence 
It  could  not  have  been  sooner  discovered,  in  ah 
action  against  the  relief  department  of  a  rail- 
road for  compensation  for  injuries  in  which  the' 
award  of  the  advisory  conunittee  of  the  depart- 
ment was  set  up  as  a  bar,  a  reply  alleging  fraud 
and  mistake  in  the  award,  filed  eight  or  nine  years 
after  the  award  was  made,  failing  to  show  when 
the  fraud  or  mistake  was  discovered,  is  barred^ 
[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  184 ;  Dec.  Dig.  <S=337(3).l 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  J.  H.  Beager's  administratrix 
against  the  Pennsylvania  Company,  trusteej 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Bennett  H.  Young  and  Henry  Bedlnger, 
both  of  Louisville,  for  appellant  Gibson  & 
Crawford,  of  Louisville,  for  appellees. 

HURT,  J.  This  Is  the  second  appeal  ot 
this  case.'  The  opinion  rendered  upon  tba, 
former  appeal  may  be  found  In  152  Ky.  824:^ 
154  S.  W.  412,  52  L.  R.  A.  (N.  S.)  841,  Ann. 
Cas.  1915B,  312,  in  whlcb  a  full  statenieQij 
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Of  tbe  facts  Is  set  out,  which  renders  unnec- 
essary a  more  particular  history  of  the  case 
than  Is  herein  set  oat.  J.  H.  Beager,  who 
was  a  car  Inspector  for  the  Pittsburg,  Cln- 
dunatl,  Chicago,  &  St  Louis  Railway  Com- 
pany, received  an  Injury  on  the  17th  day  of 
May,  1893.  He  was  a  member  <rf  the  vol- 
untary relief  department  of  tbe  Pennsylvania 
lines  west  of  Pittsburg.  This  department 
was  organized  by  the  various  railroad  com- 
panies comprising  the  Pennsylvania  lines 
west  of  Pittsburg,  and  its  purpose  was  to 
provide  sick  and  accident  beneilts  for  the  In- 
jured and  sick  employ^  of  the  railroad  com- 
panies, whether  Injured  through  negligence 
or  not  Reager  was  paid  as  accident  benefits 
by  the  department  from  the  time  d  his  in- 
Jury,  for  S2  weeks,  the  sum  of  $1.50  per  day, 
and  thereafter  until  July  31,  1904,  tbe  sum 
of  75  cents  per  day,  aggregating  about  $3,- 
200.  When  an  employe  became  a  member  of 
the  voluntary  relief  department,  he  agreed 
In  writing  to  be  bound  by  the  r^ulations  of 
the  department,  among  which  are  the  fol- 
lowing: 

"I  also  agree  for  myself  and  those  claiming 
through  me  to  be  especially  bound  by  reflation 
No.  65,  providing  for  final  and  conclusive  set- 
tlements of  all  disputes  by  reference  to  the  su- 
perintendent of  tbe  relief  department  and  an  ap- 
peal to  the  advisory  committee." 

Regulation  No.  66  la  aa  follows: 

"All  qaestions  or  controversies  of  whatsoever 
character  arising  in  any  manner,  or  between  any 
persons  in  connection  with  tbe  relief  department, 
or  the  operation  thereof  shall  be  submitted  to  the 
determination  of  tbe  superintendent  of  the  relief 
department,  whose  decision  shall  be  final  and 
conclusive  thereof,  subject  to  the  right  of  appeal 
to  the  advisory  committee  within  thirty  days 
after  notice  to  tbe  parties  interested  in  the  de- 
cision. 

"When  an  appeal  is  taken  to  the  advisory  com- 
mittee, it  shall  be  heard  by  said  committee  with- 
out further  notice  at  its  next  stated  meeting,  or 
at  such  future  time  as  they  may  designate,  and 
shall  be  determined  by  a  vote  of  the  majority  of 
a  quorum,  or  more,  present  at  such  meeting,  and 
the  decision  so  arrived  at  by  the  advisory  com- 
mittee shall  be  final  and  conclusive  upon  all  par- 
ties, without  exception  or  appeal." 

Regulation  No.  45  is  as  follows: 
"Payments  on  account  of  disablement  by  acci- 
dent will  only  be  made  upon  the  disablement 
being  shown  to  have  resulted  solely  from  ac- 
cidents occurring  to  members  in  the  performance 
of  duty  in  the  service  and  to  which  they  were 
assigned,  or  which  they  were  directed  to  perform 
by  proper  authority,  or  in  voluntarily  protecting 
the  property  of  the  company  in  whose  employ 
they  are.  This  shall  include  accidents  occurring 
to  members  at  points  upon  the  employing  com- 
pany's property,  which  they  necessarily  pass  in 
going  to  or  from  work,  and  which  do  not  result 
from  their  voluntarily  or  unnecessarily  exposing 
themselves  to  danger.  There  must  be  exterior  or 
other  positive  evidence  of  injury,  and  satisfac- 
tory evidence  that  it  incapacitates  tbe  person  for 
penorming  his  duty  in  tbe  service,  or,  when  of 
a  permanent  character,  to  earn  a  livelihood  in 
an  employment  suited  to  his  capacity.  Disable- 
ment from  an  accident  occurring  otherwise  than 
as  aforesaid  will  be  classed  with  sickness. 

"Questions  as  to  the  permanent  character  of 
disability  and  the  continued  payment  of  benefits 
•n  account  of  the  same  shall  be  determined  by 
the  advisory  committee." 


The  injury  wlilcb  Reager  suffered  was  per- 
manent, but  a  craitroversy  arose  between  him 
and  the  T(duntary  relief  department  as  to 
whether  his  disability  oontlnned,  or  whether 
he  was  able  to  earn  a  UveUbood  in  an  em- 
ployinent  suited  to  his  capacity,  and  whether 
or  not  he  was  entitled  to  receive  any  fur- 
ther benefits  from  the  relief  department  by 
reason  of  his  membmblp  therein  and  tbe  in- 
jury he  had  received.  After  an  investigation 
the  superintendent  of  the  relief  department 
decided  that  Reager's  disablement  did  not  in- 
capacitate him  from  earning  a  llv^lhood  In 
an  employment  suited  to  his  capacity,  and  on 
the  24th  day  of  August,  1904,  notified  Reager 
of  the  decision,  and  that  he  could  receive  no 
further  benefits  from  the  department  There- 
after, on  September  4,  1904,  Reager  filed  a 
written  appeal  from  tbe  decision  of  the  super- 
intendent with  the  advisory  committee,  and 
requested  tbe  committee  to  review  tbe  dec!- 
si<ni  and  to  set  it  aside.  The  advisory  com- 
mittee considered  the  appeal  at  its  next  regu- 
lar meeting,  of  which  time  and  place  Reager 
had  notice,  and  by  a  vote  of  the  majority 
of  tbe  committee  tbe  decision  of  the  super- 
intendent was  sustained  and  approved  on  the 
28th  day  of  October,  1904,  and  on  the  day 
following  Reager  was  notified  of  the  action 
of  the  advisory  committee  up(«  bis  apt)eal 
and  its  decision  thereon. 

On  the  13th  day  of  April,  1905,  Ignoring 
the  decision  of  the  superintendent  and  tbe  de- 
cision of  the  advisory  committee,  Reager  filed 
this  action  against  the  Pennsylvania  Com- 
pany, trustee,  the  Pittsburgh,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Company,  and  tbe 
voluntary  relief  department  of  tbe  Peimsyl- 
vania  lines  west  of  Pittsburg,  in  which  he  set 
out  his  injuries,  which  be  alleged  were  caus- 
ed by  tbe  gross  negligence  of  the  Pittsburgh 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company  and  Its  servants,  and  alleged  that 
he  was  permanently  disabled  from  labor  and 
Incapacitated  from  all  kinds  of  railroad  da- 
ties,  the  establishment  of  tbe  relief  depart- 
ment and  bis  membership  therein,  and  the 
failure  to  pay  him  accidmt  benefits  after 
July  31,  1904,  and  prayed  that  eadi  of  the 
appellees  be  adjudged  to  perform  tbe  oondl-  ' 
tions  of  tbe  contract  embodied  in  bis  cer- 
tificate of  membership  in  the  relief  depart- 
ment, and  that  be  recover  of  them  75  cents  i 
per  day  for  each  day  since  July  31,  1904,  and  ' 
to  have  a  continuation  of  tbe  payment  at  the 
benefits  as  long  as  bis  disability  continued. 
Thereafter  several  amended  petitions  were 
filed,  among  which  was  one  filed  Mandi  22, 
1911,  In  which  Reager  sought  a  Judgment  for 
tlie  recovery  of  76  cents  per' day  from  July 
31,  1904,  with  Interest  thereon,  and  the  fur- 
ther sum  at  $4,229.43. 

On  May  27,  1905,  tbe  appellees  filed  an 
answer,  In  which  they  traversed  the  allega- 
tions of  tbe  petition,  and  also  pleaded  tbe 
decision  of  tbe  superintendent  and  the  ad- 
visory committee  in  bar  ot  Reager^s  right  oC 
recovery.    A  demurrer  was  sustained  to  the 
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plea  of  the  appellees,  based  upon  the  deci- 
sions ot  the  snpertatendait  and  that  of  the 
advisory  oommlttee. 

On  the  20th  day  of  July,  1011,  Reager  died, 
and  the  action  was  revived  In  the  name  of  hla 
admbilBtratrlx,  who  Is  tbe  i^esent  appellant. 
On  the  ath  day  of  January,  1912,  a  trial 
was  had,  whlcb  resulted  In  a  Judgment  tot 
appellant.  The  appellees  appealed,  and  tiie 
judgment  was  reversed  by  tills  court,  which 
held  that  the  court  below  was  In  error  in 
sostalnlng  a  demurrer  to  the  paragraph  of 
the  answer  of  appellees  whldi  relied  upon 
the  decisions  of  the  superintendent  and  the 
advisory  committee  as  a  defense,  and  re- 
manded the  cause  for  further  proceedings. 

On  the  28th  day  of  April,  1913,  the  appel- 
lant filed  a  reply,  in  which  it  was  admitted 
that  the  superintendent  of  the  relief  departr 
ment  and  the  advisory  committee  had  both 
adjudged  that  Keager  was  not  so  incapacitat- 
ed from  his  injuries  as  to  be  unable  to  earn 
a  livelihood  in  an  employment  suited  to  his 
capacity,  but  alleged  that  both  decisions  were 
false  and  fraudulent,  and  that  the  advisory 
committee,  in  making  such  decision,  was  guil- 
ty of  dther  fraud  or  mistake,  or  both  fraud 
and  mistake.  The  allegotlona  of  fraud  and 
mistake  were  controverted  by  a  rejoinder. 
Thereafter  the  appellees  filed  an  amended  an- 
swer and  rejoinder.  In  which  the  statute  of 
limitations  against  relief  on  account  of  fraud 
and  mistake  was  Interposed.  A  demurrer 
was  sustained  by  the  court  to  this  plea,  to 
wliich  appellees  excepted. 

Another  trial  was  had  In  the  court  below, 
and  at  the  conclusion  of  the  testimony  ofFered 
for  appellant  the  appellees  moved  the  court 
to  instruct  the  Jury  to  find  for  them.  The 
coort  sustained  the  motion  upon  the  ground 
that  the  evld^ice  offered  did  not  conduce  to 
prove  that  the  decisions  of  the  superintendent 
and  advisory  committee  were  made  through 
fraud  or  by  mistake,  and  the  action  was  dis- 
missed. The  appellant  has  again  appealed 
to  this  court,  and  the  sole  ground  upon  whl«A 
a  reversal  of  the  Judgment  Is  sought  is  that 
the  court  ened  to  the  prejudice  of  aro^Uant 
in  directing  a  verdict  of  the  Jury  in  favor 
of  appellees.  The  appellees  insist  tJiat  the 
court  erred  to  their  prejudice  in  holding  that 
the  appellant's  cause  of  action  was  not  bar- 
red t^  the  statute  of  limitations,  which  bars 
a  recovery  or  relief  on  account  of  fraud  or 
rnlslBlte  after  five  years  from  the  discovery 
nt  the  peipetratioa  of  the  fraud  or  the  mak- 
ing of  the  mistake. 

[1]  On  the  former  appeal  of  this  case  it 
was  held  that  It  was  within  the  power  of  an 
associatlcm  such  as  the  voluntary  relief  de- 
partment to  provide  for  a  submission  of  the 
^nestlon  as  to  whether  or  not  a  member  who 
bad  BuIEered  a  permanent  injury  was  in- 
capacitated from  same  to  earn  a  livelihood 
in  an  onploynent  salted  to  his  capacity  to 
an  impartial  tilbanal  selected  by  the  parties 
themselves,  and  make  Its  decision  final  as  to 
neb  VMattpn,  lo  th«  absence)  of  a  showing 


of  fraud  or  mistake.  It  was  further  heid 
that  the  advisory  committee  of  the  voluntary 
relief  department,  as  constituted,  was  such, 
a  tribunal,  as  it  was  selected  In  accordance 
.with  the  regulations  of  the  department,  and 
to  become  a  member  of  which  was  a  volun- 
tary, and  not  a  compulsory,  act  Six  of  the 
members  of  the  tribunal  were  selected  by 
Reager  and  other  contributing  employ^,  and 
six  were  selected  by  the  railroad  companies, 
whose  employes  constituted  the  membership 
of  the  department.  It  was  the  same  tribunal 
to  which  Reager  submitted  his  case  in  the 
first  Instance  and  which  granted  to  him  ac- 
cident benefits  from  Hay  27,  1893,  until  July 
31,  1904.  He  voluntarily  submitted  his  case 
again  to  this  tribunal  when  he  api>ealed  from 
the  decision  of  the  8Ui)erlntendent  He  had 
notice  of  the  time  and  place  at  which  the 
advisory  committee  would  sit  and  determine 
his  appeal.  In  the  first  instance,  when  he 
had  the  choice  of  dther  proceeding  against 
the  railroad  for  damages  on  account  of  his 
injury,  or  submitting  his  claim  for  benefits 
to  the  relief  department,  he  chose  the  latter 
course,  and  received  in  benefits  over  $3,200. 
It  would  be  very  inconsistent  to  bold  that 
Reager  was  bound  by  the  first  decision,  which 
was  in  his  favor,  and  therefore  entitled  to 
the  benefits  of  such  a  decision,  but  was  not 
bound  by  the  last  decision  because  it  was 
adverse  to  his  contentions.  This  tribunal  be- 
ing organized  by  the  parties  themselves  for 
the  decision  of  such  questions  as  were  in  is- 
sue between  Reager  and  the  department,  and 
the  questions  for  decision  being  voluntarily 
submitted  to  it  by  the  parties,  if  its  decision 
should  be  treated  as  an  ordinary  award  made 
by  arbitrators,  its  decision  would  be  conclu- 
sive upon  the  parties,  unless  the  decision  was 
made  through  fraud  or  made  by  mistake. 
The  decision  of  the  advisory  committee  was 
a  final  adjudication  by  a  court  of  the  par- 
ties' own  choice.  There  is  no  contention 
that  the  award  was  not  regular  upon  its  face, 
and  the  decision  rendered  was  within  the 
terms  of  the  submission.  Hence  the  decision 
was  conclusive  of  the  merits  of  the  contro- 
versy, and  it  appears  that  the  intention  of 
the  parties  was  that  the  decision  should  be 
final  apd  conclusive^  This  judgment  of  the 
advisory  committee  then  operated  to  extin- 
gi;lsh  any  claim  .which  Reager  had  which 
was  embraced  in  the  submission,  and  the 
Judgment  constituted  a  bar  to  any  action  on 
his  original  demand.  Until  the  judgment  of 
the  advisory  oonmiittee  was  impeached  upon 
sufficient  grounds.  In  a  proceeding  appropri- 
ate to  the  case,  it  was  conclusive.  Shackel- 
ford V.  Purket,  2  A.  K.  Marsh.  435,  12  Am. 
Doc.  422;  Tevis  v.  Tevis,  4  T.  B.  Mon.  46; 
Evans  v.  McKinsey,  UtL  Sel.  Cas.  262 ;  Logs- 
don  V.  Roberts,  3  T.  B.  Mon.  255 ;  3  Oyc.  728, 
729.  If  the  decision  had  been  favorable  to 
Reager,  thereafter  It  would  have  constituted 
the  basis  of  his  rights  as  to  all  matters  em- 
braced within  the  submission.  The  dedsiop 
being  adverse  to  him,  it  waa  blading  upon 
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him  and  bis  privies  until  It  was  Impeadied 
upon  the  ground  that  it  was  caused  by  fraud 
or  made  by  mistake.  He  could  not  maintain 
a  suit  for  relief  upon  his  original  claim  be- 
fore impeaching  the  judgment  because  his 
original  claim  was  extinguished  by  the  Judg- 
ment, and  hence,  the  Judgment  being  voidable 
only,  and  not  void,  it  constituted  a  complete 
bar  to  Ills  action  until  it  was  impeached  and 
set  aside. 

In  3  Cyc.  728,  this  doctrine  Is  stated : 
"As  between  the  parties  and  their  privies  an 
award  is  entitled  to  that  respect  which  is  due 
to  the  judgment  of  a  court  of  last  resort.  It  is, 
in  facL  a  final  adjudication  by  a  court  of  the 
parties^  own  choice,  and  until  impeached  upon 
sufficient  grounds,  in  an  appropriate  proceeding, 
an  award  which  ia  regular  on  its  face  is  conclu- 
sive upon  the  merits  of  the  controversy  submit- 
ted, and  it  is  not  for  the  courts  to  otherwise  in- 
quire whether  the  determination  was  right  or 
wrong,  for  the  purpose  of  interfering  with  it, 
unless  such  power  has  been  specially  vested  in 
them  by  statute,  or  unless  the  parties  have  in- 
tended that  the  award  shall  not  be  final  and  con- 
clusive." 

[2]  If  the  arbitrators  only  determine  the 
questions  submitted  to  them,  and  do  not  go 
beyond  the  terms  of  the  submission,  a  mis- 
take of  Judgment  in  their  conclusions  as  to 
the  weight  to  be  given  to  facts  embraced  in 
the  testimony,  if  their  conclusions  are  hon- 
estly arrived  at,  is  not  a  ground  for  setting 
aside  the  decision.  The  same  rule  ai^lles 
to  alleged  mistakes  of  law  as  well  as  of 
facts.  Budd  ▼.  Jones,  4  Dana,  229;  Gal- 
breath  v.  Galbreath,  10  Ky.  Law  Rep.  935; 
Johnson  ▼.  Dulln,  10  Ky.  Law  Rep.  403; 
Whittaker  v.  Wallace,  1  Ky.  Law  Rep.  271; 
Harding  t.  WaUace,  8  B.  Mon.  536;  Lillard 
V,  Casey,  2  Bibb,  459. 

[3-5]  Even  where  arbitrators  have  admit- 
ted illegal  evidence,  it  is  not  a  ground  for 
impeaching  their  award,  unless  it  appears 
that  the  decision  was  so  based  upon  the  im- 
proper evidence  that  but  for  it  the  decision 
would  have  been  other  than  the  one  made. 
A  gross  and  palx)able  mistake  as  to  the  law 
or  a  fact  which  will  constitute  evidence  of 
misconduct  or  undue  partiality,  however,  is  a 
ground  of  Impeachment  of  an  award.  Fraud, 
corruption,  or  misconduct  of  the  arbitrators 
or  fraud  used  by  one  of  the  parties  in  se- 
curing ah  award  will  vitiate  the  decision. 
Arbitrators  are  not  expected  or  required  to 
always  follow  the  strict  and  technical  rules 
of  law,  but,  if  they  have  due  regard  for  the 
rights  of  th«  parties  and  natural  Justice,  It 
Is  sufficient 

[6]  The  evidence  offered  in  the  court  below 
falls  to  show  that  the  advisory  committee,  in 
arriving  at  their  decision,  were  laboring  un- 
der any  mistake  as  to  the  actual  facts  of 
the  case.  It  is  only  a  question  of  fact  which 
it  was  called  upon  to  deckle,  and  hence  there 
was  no  evidence  of  any  mistake  of  law. 
While  a  court  or  other  set  of  men  ml^t  have 
arrived  at  a  different  conclusion  'from  the 
facts  submitted,  'there  is  no  evidence  of  such 
a  gross  or  palpable  mistake  In  Judgment  as 
b>  be  evidence  dt  misconduct  or  parttallty 


on  the  part  of  the  members  of  the  committee. 
It  stems  that  they  considered  all  the  evi- 
dence of  the  facts  in  the  case  which  was 
submitted  to  them,  and  there  is  nothing  in 
the  evidence  heard  upon  the  trial  in  the  cir- 
cuit court  which  proves  any  fraud,  corrup- 
tion, or  misconduct  of  the  members  of  the 
committee  in  making  the  decision,  or  any 
fraud  upon  the  part  of  the  prevailing  party 
which  affected  the  dedsloa  of  the  committee. 
Before  a  court  is  authorized  to  set  aside  an 
award  the  evidence  supitorting  the  grounds 
of  impeachment  must  be  clear  and  strong. 
Johnson  t.  Dulln,  supra.  Hence  the  trial 
court  did  not  err  in  directing  a  verdict  for 
the  appellees. 

[71  The  original  i>etltlon  was  a  suit  upon 
the  contract  embraced  in  the  certificate  of 
membership  of  Reager  in  the  voluntary  re- 
lief department,  and  neither  It  nor  any  of 
the  amendments  to  the  petition  mentioned 
the  fact  of  the  decision  of  the  advisory  com- 
mittee, nor  soug^  to  have  it  impeached, 
which  appears  must  have  been  done  by  ei- 
ther a  petition  or  an  amended  petition.  No 
relief  was  a^ed  in  the  suit  in  the  way  of  set- 
ting aside  the  decision,  either  <m  account 
of  fraud  or  mistake,  nor  was  any  action  in- 
stituted or  ascertained  for  that  purpose.  Un- 
der sections  2516  and  2519,  Kentucky  Stat- 
utes, an  action  for  relief  from  fraud  or  mis- 
take must  in  all  cases  be  Instituted  within 
five  years  from  the  discovery  of  this  perpetra- 
tion of  the  fraud  or  the  making  of  the  mia- 
take^  and,  when  the  action  for  that  purpose 
is  not  instituted  until  more  than  five  years 
after  the  commission  of  the  fraud  or  mis- 
take. It  must  appear  that  by  the  exercise 
of  reasonable  diligence  it  oould  not  have  been 
sooner  discovered.  Providence  Assurance  So- 
ciety v.  Withers,  132  Ky.  541,  116  8.  W.  350; 
Bennett  Coal  Go.  t.  Bast  Coal  Co.,  152  Ky. 
838,  154  S.  W.  922;  Dye  v.  Holland,  4  Bush, 
635 ;  L.  &  O.  R.  R.  Co.  v.  Bridges,  7  B.  Mon. 
556,  46  Am.  Dea  528;  Green  v.  Salmon,  63 
S.  W.  270, 23  Ky.  Bep.  517 ;  Cavanangta  v.  Brltt, 
90  Ky,  273, 13  S.  W.  922, 12  Ky.  Law  Bep.  204. 
The  reply  of  the  appellant  did  not  contain  any 
allegation  that  the  alleged  fraud  or  mistake 
was  not  known  from  the  time  the  decision 
was  rendered,  or  that  it  had  been  discovered 
within  five  years  last  past,  or  by  the  exercise 
of  reasonable  diligence  it  could  not  have  been 
sooner  discovered.  Waiving  the  question  as  to 
whether  the  validity  of  the  dedaion  conld  be 
impeached  upon  the  ground  of  fraud  or  mis- 
take relied  upon  for  the  first  time  in  a  reply 
ait  all,  the  rejply  contained  the  first  effort  of 
the  appellant  to  secure  relief  from  the  ef- 
fect of  the  decision  of  the  advisory  commit- 
tee, and,  not  having  been  made  until  eight 
or  nine  years  after  the  alleged  fraud  or  mis- 
take was  Committed,  the  statute  of  limita- 
tions being  a  statute  of  repose,  the  plea  Of  the 
statute  Of  limitations  was  a  defense  to  it, 
and  hence  Ihe  court  erred -la  kistaining  a 
demurrer  tb  the' rejoinder, 
'    Wbereftrethejtfidfitaftisfcfi^aiflttned. 
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SHAPARD  T.  MIXON  et  aL    <N«>.  204.) 

(Snpreme  Coart  of  Arkansas.     Feb.  28,  1916. 

On  Behearing,  March  20,  1916.) 

1.  APPEAI.  AlfD  E>BBOB  «S>14(4)  —  CROSS- AP- 
PEAL—STATUTE. 

Under  Kirby's  Dig.  f  1225,  proylding  that 
an  appellee  may,  at  any  time  before  trial,  pray 
and  obtain  a  crosa-appeal  against  the  appeuant, 
wlKre  the  controversies  in  an  equitable  suit  be- 
tween plaintiffs  and  M.  and  between  M.  and  S. 
w«e  entirely  separate,  S.'s  appeal  from  the  por- 
tion of  the  decree  relating  to  his  controversy 
with  M.  did  not  enable  plaintiffs  to  bring  up 
tbeir  branch  of  the  case  by  cross-appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  57 ;   Dec.  Dig.  «=>l4(4).] 

2.  Appeai.  and  Ebboe  iS=»33S(2)— Time  fob 
Appeauwg — Statute. 

Act  Feb.  17,  leiS  (Lawa  lia5,  p.  20B), 
amending  Baby's  Dig.  {  1199,  touching  Uie  time 
for  appeals,  by  shortening  it  from  12  to  6  months 
after  decree  or  judgment,  fixes  6  months  after 
the  passing  of  the  statute  as  the  fnll  limit  of 
time  in  all  eaaea,  but  does  not  apply  to  judg^ 
ments  rendered  prior  to  it«  taking  effect,  where 
the  unexpired  time  allowed  under  the  old  statute 
is  less  than  6  mont^. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1880-18S2;  Dec.  Dig.  «3> 
338^).] 

3.  liDorrAnoiT  of  Aotioitb  ^as72(l>— Duabii/- 
nr— Infants— Statutes. 

Under  Kirby's  Dig.  {  5066,  touching  limita- 
tions of  actions  for  the  recovery  of  lands,  with 
a  saving  in  favor  of  infants  and  others,  or  under 
section  S075,  the  general  provision  in  favor  of 
infanta  and  other  persons  under  disability,  a 
married  woman's  actaon  for  the  recovery  of  rents, 
commenced  more  than  8  years  after  she  attained 
the  age  of  18  years,  was  barred. 

[E^  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  390,  393,  394;  Dec.  Dig. 
«=»T2(I).] 

4.  HOKESIKAO    «=9l4&— GoNyETAHOE    BT    Ml- 
ROB. 

A  girl  over  the  age  of  18  has  power  to  con- 
vey her  interest  in  the  homestead  derived  from  a 
deceased  parent. 

[Ed.  Note.— For  otlter  oases,  see  Homeetead, 
Cent  Dig.  {  257 ;   Dec.  Dig.  <8=»146.] 

5.  HOMBSTKAD     ®=3l46— AsANDONUENr— Con- 
VETANCR. 

Under  the  Constitution,  providing  that  mi- 
nor diildren  diall  enjoy  the  nse  of  homestead 
premises  whether  they  remain  in  possession  or 
not  wliere  two  of  three  minors  conveyed  their 
interest  in  the  homestead  derived  from  their  de- 
ceased mother,  expressly  recognizing  the  rights 
of  the  lessee  of  the  premises  from  their  father, 
a  discount  in  the  price  being  made  on  account  of 
the  outstanding  lease,  there  was  no  al>andonment 
by  the  conveying  children  of  their  rights  in  the 
homestead,  giving  the  child  who  did  not  convey  a 
right  of  action  against  the  lessee  for  the  whole 
of  the  rent. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  267;   D«c.  Dig.  <S»146.] 

€.  HoKESTXAD  ^a»142(l)— Estate  of  Inheb- 

troBs. 

A  minor  child  inheriting  a  homestead  has 
two  separate  and  distinct  estates  in  the  home- 
stead existing  at  the  same  timb  and  incapable 
of  merger.  Bamelr,  Ixnnestead  and  inheritance, 
one  of  which  may  be  alienated  snd  the  other  re- 
served. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  271-278,  277-280;  Dec.  Dig.  «=» 
142(1).] 


7.  HomestBad  «=s>142(l)— Reoovxbt  or  Rents. 

Inheritors  of  a  homestead  from  their  moth- 
er, who  repudiated  their  father's  lease  and  sued 
the  lessee  for  rents,  could  recover,  not  what  th« 
lessee  agreed  to  pay,  nor  what  he  received,  but 
only  the  net  rental  value  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {{  271-273,  277-280;  Dec.  Dig.  <S=> 
142(1).] 

8.  HoidisTEAD  «=3l53  —  LSASE  —  Extension 
— Statute. 

Under  Kirby's  Dig.  |  734,  providing  that  if 
any  person  shall  convey  realty,  and  shall  not 
have  the  legal  estate,  but  shall  afterwards  ac- 
quire it,  such  estate  shall  immediately  pass  to 
the  grantee,  where  a  husband  leased  the  home- 
stead, left  by  his  wife,  before  the  majority  of 
their  children,  in  suit  by  such  children  to  re- 
cover the  rents  of  the  lessee  who  had  contracted 
for  a  term  extending  from  one  definite  date  to 
another,  the  decree  extending  the  original  lease 
to  make  it  begin  on  the  date  of  the  expiration  of 
the  homestead  right  of  the  youngest  child  was 
improper,  as  making  a  new  contract  for  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I  306;   Dec.  Dig.  «=»153.] 

9.  Appeal  and  Ebbob  «=3l033(9)— Pabtt  En- 
titled TO  Alueob  Ebbob. 

A  decree  giving  appellees  less  than  they 
were  entitled  to  was  not  erroneous  as  to  appel- 
lant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4061 ;  Dec.  Dig.  «=9l033(«.] 

10.  Vendob  and  Pubchaseb  «=>228(7>— Pub- 
chaseb  with  notice — mobtoaob. 

A  purchaser  of  the  homestead  rights  of  mi- 
nor children  inherited  from  their  deceased  moth- 
er, with  notice  of  a  lease  made  by  the  father  to 
a  mortgagee  to  extinguish  the  mortgage  debt, 
could  not  prevent  the  enforcement  of  the  orig- 
inal mortgage;  the  consideration  for  the  lease 
failing  through  the  children's  right  in  the  lands. 
[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  601;  Dec.  Dig.  «=> 
228(7).] 

11.  MOBTOAGES  4=>816  —  Reinbtatsment  — 

FaILUBB  OF  CONSIDRBATION. 

Partial  failure  of  consideration  for  the  exe- 
cution of  a  contract  of  lease  intended  to  extin- 
guish a  mortgage  debt  gave  the  mortgagee  the 
same  rights  in  the  direction  of  a  revival  of  the 
mortgage  as  a  total  failure. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  949-954 ;   Dec.  Dig.  <S=316.] 

J2l  Mortqaoxb  «s»316  r-  Mbbgbb  —  Lkabb  — 

Failube  of  Conbidebation. 

Where  a  lease  was  made  by  a  mortgagor  to 
the  mortgagee,  extinguishing  tne  mortgage  lien 
as  the  parties  intended,  but  tlie  consideration 
for  the  lease  partially  failed  on  account  of  the 
homestead  rights  of  the  mortgagor's  children,  in- 
heriting from  their  mother,  the  lessee  could  re- 
vive his  mortgage  lien  in  equity  and  enforce  it, 
since  the  doctrine  of  merger  will  not  be  applied 
where  there  are  equities  which  will  thereby  be 
defeated. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 


tga 
J 


Cent  Dig.  {f  949-964;  Dec  Dig.  «b»316. 

13.  Mobtoaoes  9=9316— LnoTATioNB. 

Kirby's  Dig.  |  5399,  providing  that  in  suits 
to  foreclose  mortgages  it  shall  be  sufficient  defense 
titat  they  have  not  been  brought  within  the  pe- 
riod of  limitation  prescriti^.by  law  for  a  suit  on 
the  del>t  or  liability  for  the  security  of  which 
they  were  given,  does  not  apply  to  a  suit,  to  re- 
vive an  original  mortgage  Uen,  by  a  mortgagee 
who  satisfiM  his  lien  in  return  for  a  lease  of 
the  premises;    the  consideration  for  his  satis- 
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faction  thereafter  fiilllng  on  e<!coant  of  hone^ 
stead  rights  of  the  mortgagor's  children. 

[£d.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  94»-954 ;  Dec.  Dig.  €sa316.1 

Hart  and  Kirb^,  33.,  dissenting. 
On  Behearing. 

14.  HOMEBTEAD     €=>142(1)      —     HECOVBBT     0» 

Rents— Amount— Evidence. 

The  rental  yalue  of  homestead  lands,  in- 
herited from  their  mother  by  children  who 
repudiated  their  father's  lease  thereof  and  sued 
the  lessee  for  rents,  was  not  necessarily  to  be 
determined  by  ascertaining  the  gross  amoant  of 
the  rents  received  by  the  father's  lessee,  but  the 
amount  so  received  afforded  some  evidence  of  the 
rental  value  of  the  land,  though  not  conclusive. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  fS  271-273,  277-280;  Dec.  Dig.  <S=» 
142(1).] 

15.  HouESTBAD    iS=>142Cl)  —  Recovxbx    or 

BENT8— BUBDEN   OF  PROOF. 

In  an  action  by  children^  who  inherited 
from  their  mother  a  homestead  and  repudiated 
their  father's  lease  thereof,  to  recover  rents 
ttom   the   father's   lessee,   the   burden   was   on 

glaintiSs  to  offer  proof  of  the  net  rents  received 
y  the  lessee  after  dedacting  taxes  and  the  rea- 
sonable cost  of  necessary  repairs,  or  proof  of  the 
rental  value  regardless  of  the  amounts  actually 
received. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  271-273,  277-280;  Dec.  Dig.  «=> 
142(1).] 

16.  Homestead  ®=>142(1)  —  Becovebt  or 
Bents— Amount   Recoverable— Beduction 

.  BY  Lessee's  Expenditttbes. 

Inheritors  of  a  homestead  from  their  moth- 
er, who  repudiated  their  father's  lease  and  sued 
the  lessee  for  rents,  could  not  recover  the  full 
rents  received  by  him,  where  he  had  made  nec- 
essary expenditures  for  repairs  and  taxes. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  $$  271-273,  277-280;  Dec,  Dig.  <8=» 
142(1).] 

17.  Homestead  ®=»142(1)  —  Becovebt  of 
Bents  —  Amount  —  Suffioienot  of  Evi- 
dence. 

In  an  action  by  inheritors  from  their  moth- 
er of  a  homestead,  who  repudiated  their  father's 
lease  and  sued  the  lessee  for  rents,  evidence  held 
sufficient  to  warrant  the  chancellor's  finding 
that  the  true  rental  value  of  the  land  was  $106. 
[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  U  271-273,  277-280;  Dec.  Dig.  «S=9 
142(1).] 

Appeal  from  Lee  Chancery  Court ;  Edward 
D.  Robertson,  Chancellor. 

Suit  by  Birdie  Douglas  and  others  against 
B.  Lw  Mlxon,  in  which  T.  U  Shapard  was 
made  a  defendant  From  a  decree  for  de- 
fendant Mixon,  defendant  Shapard  and  platn- 
tiffs  api)eal.  Decree  affirmed  and  cause  re- 
manded, with  directions  to  enter  a  decree 
foreclosing  a  mortgage. 

Moore,  Vineyard  &  Satterfleld,  of  Helena, 
for  appellants.  E.  H.  McCuUoch,  of  Litae 
Bock,  and  B.  F.  Boleson  and  Daggett  &  Dag- 
gett, aU  of  Marianna,  for  appeUee. 

McCULLOCH,  O.  J.  Harriet  B.  Bobbltt 
owned  a  farm  in  Lee  county,  containing  40 
acres,  which  constituted  her  homestead,  and 
she  died  In  February,  1898,  leaving  surviving 
her  husband,  W.  C.  Bobbltt,  and  four  minor 


cldldren,  one  son,  V.  A  Bobbltt,  and  tliree 
danghtens,  Birdie,  Inez,  and  Veca.  The  land 
was  occupied  aa  a  homestead  several  years 
thereafter  by  the  father  and  the  four  chil- 
dren, but  they  finally  removed  therefrom,  and 
the  farm  was  occupied  by  tenants.  In  the 
year  1906  W.  G.  Bobbltt  mortgaged  Ills  In- 
terest in  the  land  to  Mixon-McClintock  Com- 
pany, a  mercantile  corporation  doing  bnsiness 
at  Marianna,  Ark.,  the  debt  secured  being 
for  supplies  furnished  and  to  be  fumlsbed 
thereafter.  The  mortg^ige  specified  that  It 
was  to  secure  a  note  from  W.  C.  Bobbltt  to 
the  Mlxon-McClintock  Company  for  $500,  and 
such  further  advances  of  merchandise,  etc., 
as  should  thereafter  be  made.  The  mort- 
gagee furnished  supplies  to  Bobbltt  during 
the  years  1906, 1907,  and  also,  to  some  extent. 
In  the  year  1908,  and  the  account  thereof 
fell  within  the  terms  of  the  mortgage.  At 
the  end  of  the  year  1908  Bobbltt  owed  the 
Mixon-McCUntock  Company  tbe  sum  of  $531.- 
23  balance,  which  was  secured  by  the  mort- 
gage, and  on  January  19,  1909,  he  executed 
to  B.  L.  Mixon,  acting  for  the  mortgagee,  a 
contract,  whereby  he  leased  the  premises  to 
Mixon  for  the  period  of  5  years,  ending  on 
December  81,.  1918,  tlie  cdntract  reciting  on 
its  face  that  tbe  consideration  was  the  sum 
of  $531.23,  the  amount  of  the  mortgage  debt. 
Mixon  was  the  agent  of  the  mortgagee  in 
the  transaction,  and  the  lease  was  accepted 
for  the  letter's  benefit  The  evidence  In  the 
case  establishes  the  fact  beyond  dispute  that 
the  lease  was  executed  by  Bobbltt  and  ac- 
cepted by  the  Mlxon-McCllntock  Company  in 
satisfaction  of  the  debt  due  under  the  mort- 
gage. The  original  note  for  $500  was  sur- 
rendered to  Bobbltt  by  the  mortgagee,  and 
the  latter  also  gave  Bobbltt  an  Instrument, 
stating  that  the  live  stock  and  wagon,  also 
embraced  in  the  mortgage,  were  released. 
There  was,  however,  no  Indorsement  of  the 
satisfaction  of  the  mortgage,  made  upon  the 
record.  The  son,  V.  A  Bobbltt,  Joined  In  the 
lease  contract  That  contract  contained  an 
express  covenant  oa  the  part  of  the  lessors 
that  they  had  a  good  and  lawful  right  to 
make  and  enforce  the  contract,  and  that  they 
would — 

"for  the  consideration  aforesaid,  and  the  pay- 
ment of  taxes  as  hereinbefore  mentioned,  war- 
rant, defend  and  protect  said  lessee  in  the  quiet 
enjoyment  of  the  use  of  said  land  for  tbe  period 
of  time,  together  with  the  uses,  rents  and  profits 
thereof  inuring  to  him  under  and  by  virtue  of 
this  lease," 

Neither  Bobbltt  nor  his  cblldr^i  were  liv- 
ing on  the  premises  at  that  tlme^  but  the 
same  had  been  rented  out  for  several  years 
prior  thereto.  Mixon  held  the  premises  for 
the  full  period  of  the  lease^  and  rented  it  out 
to  different  parties,  receiving  the  gross  rental 
of  $145  a  year  for  each  year  during  the  lease. 
At  the  time  the  lease  contract  was  executed, 
each  of  the  three  girls.  Birdie,  Inez,  and  Vera, 
was  under  the  age  of  18  years.    Subsequent* 
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ly,  three  at  the  children,  V.  A.  Bobbltt,  Birdie 
Douglas    (nte   Bobbltt),   and   Inez   Bobbltt, 
seTeraJly  conveyed  their  Interests  in  the  land 
to  T.  L.  Shi^iard.    V.  A.  Bobbltt  eouTeyed  in 
Angast,  1910,  Mrs.  Douglas  conveyed  in  No- 
Tember,  1810,  and  Inez  Bobbltt  conveyed  In 
November,  1912.    The  proof  shows  that  the 
conveyance  of  each  of  the  children  made  to 
Sbapard  was  In  subordination  to  the  rights 
of  Mixon,  and  that  a  dlsooont  In  the  price 
was  made   on   account   of   the    outstanding 
lease.    W.  0.  Bobbltt  also  conveyed  his  In- 
terest in  the  land  to  Shapard  by  quitclaim 
deed  dated  November  22, 1910,  which  was  the 
same  date  as  the  deed  of  Mrs.  Douglas  to 
Shapard,  and  the  deed  recites  a  consideration 
of  $1  paid.    On  January  10,  1914,  the  tnree 
daughters  of  Mrs.  Bobbltt,  deceased,  namely. 
Birdie  Douglas,  Inez  Bobbltt,  and  Vera  Bob- 
bltt, Instituted   the  present  action   against 
lOxon  to  recover  of  his  the  rental  value  of 
said  premises  during  the  period  of  said  lease, 
and  they  alleged  In  their  complaint  that  they 
were  Infants  under  the  age  of  18  years  at  tlie 
time  the  lease  was  executed ;   that  the  prem- 
ises constituted  their  homestead  which  tbey 
derived   from   their  mother ;    and    that   the 
lease  was  for  that  reason  void.    Mixon  an- 
swered, setting  up  the  foregoing  facts' with 
reference  to  the  execution  of  the  lease  and 
the  consideration  therefor,  and  pleaded   in 
defense  that  the  consideration  of  the  original 
debt  was  supplies  furnished  to  W.  C.  Bob- 
bltt tor  the  benefit  of  his  minor  children,  and 
be  also  pleaded  the  statute  of  limitation.    A 
cross-OMuplalnt  was  filed  against  W.  O.  Bob- 
bitt  and  T.  L.  Sbapard,  setting  forth  the  fact 
that  the  conveyance  from  Bobbltt  to  Shapard 
was  executed  wlthont  valuable  consideration, 
and  that  Shapard,  at  the  time  he  received  the 
conveyance,  did  so  with  full  knowledge  of  the 
rights  of  Mixon,  and  there  was  a  prayer  that, 
in  the  event  the  plaintiffs  recovered  anything 
from  Mixon,  the  original  security  be  reinstat- 
ed and  enforced  against  the  estate  for  Bob- 
bltt's  life,  held  by  Sbapard  under  the  deed. 
It  was  alleged  in  the  cross-oomplalnt  that  the 
lease  from  Bobbltt  was  accepted  upon  the 
faith  that  tlie  lessee  would  be  allowed  to  re- 
tain the  premises  for  the  period  of  the  lease 
and  enjoy  aU  the  rents  thereof,  and  that  tf 
the  Bobbltt  heirs  were  permitted  to  recover, 
it  would  constitute  a  failure  of  consideration 
of  the  lease.    The  suit  was,  without  objec- 
tion, transferred  to  equity  and  proceeded  to 
a  final  bearing.    The  chancellor  found  that 
plalntiif  Birdie  Douglas  was  barred  by  the 
statute  of  llmltatlwt  by  reason  of  the  fact 
that  tlie  snlt  was  not  instltnted  within  3 
years  after  she  reached  the  age  of  18  years ; 
that  plalntiS  Inez  Bobbltt  was  entitled  to  re- 
cover of  Mixon  her  proportionate  part  of  the 
rent  for  each  year  during  the  lease,  except 
the  year  1913,  which  was  after  she  had  con- 
veyed to  Sbapard  In  recognltian  of  the  out- 
standing lease;    and  that  the  plaintiff  Vera 
Bobbltt,  who  was  stUl  under  21  years  of  age, 
reoorer  her  proportionate  part  of  the  rents 
18i&W.-26 


for  each  year  during  the  lease.  A  decree  was 
rendered  in  favor  of  Inez  Bobbltt  against 
Mixon  for  the  sum  of  $172,  and  in  favor  of 
Vera  Bobbltt  in  the  sum  of  $22&80,  which  in- 
cluded interest  at  the  rate  of  6  per  cent  per 
annum  from  the  expiration  of  each  year  of  the 
lease  as  the  rents  accrued.  The  net  rental  val- 
ue of  the  land  during  each  year  of  the  lease 
was  found  by  the  chancellor  to  be  $106.  The 
chancellor  decided  that  Mixon  was  entitled 
to  have  the  lease  extended  from  November 
28,  1817,  which  is  the  date  Vera  Bobbltt  will 
come  21  years  of  age,  for  such  length  of  time 
as  the  rents  and  [Profits  will  be  sntlicient  to 
repay  him  the  amount  adjudged  against  hint 
in  favor  of  the  two  heirs,  not  extendkig,  how- 
ever, b^ond  the  lifetime  of  W.  O.  Bobbltt 
Shapard  was  immediately  granted  an  ai>peal 
to  this  court  and  since  the  transcript  was 
lodged  here  the  original  plaintiffs  cross-ap- 
pealed. A  motion  was  filed  by  the  appellees, 
Mixon  and  others,  to  dismiss  the  cross-appeal, 
whereupon  the  three  plaintiffs  abandoned 
their  cross-appeal  and  obtained  a  direct  ap- 
peal from  the  clerk  of  this  court 

II]  The  first  question  for  discussion  relates 
to  the  status  here  of  the  original  plaintiffs — 
whether  or  not  they  have  brought  their  case 
here  In  the  proper  time  for  review.  It  is  evi- 
dent that  the  cross-appeal  was  not  effectual 
for  the  purpose  of  bringing  up  the  plaintiffs' 
branch  of  the  case.  The  statute  provides 
that  an  appellee  may,  at  any  time  before  tri- 
al, "pray  and  obtain  a  cross-appeal  against 
the  appellant  or  any  coappellee."  Barby's 
Digest,  S  122S.  The  plaintiffs  are  not  appel- 
lees on  the  an[>eal  of  Shapard.  The  res¥>ec^ 
tlve  controversies  between  plaintiffs  and  Mix- 
on,  and  between  Mixon  and  Shapard,  are  en- 
tirely separate,  and  an  appeal  from  the  por- 
tion of  the  decree  which  related  to  one  of  the 
controversies  did  not  bring  up  the  other. 

[Z]  The  question  whetho:  or  not  the  direct 
appeal  of  the  plaintiffs  was  taken  in  time  Is 
a  more  difficult  one.  The  final  decree  of  the 
chancery  court  was  rendered  March  18,  1915, 
and  the  appeal  of  tbe  plaintiffs  was  prayed 
more  than  6  months  after  the  rendition  of  the 
decree,  but  less  than  1  year  after  such  ren< 
dltlon,  and  less  than  6  months  after  the  new 
statutes  diortenlng  tbe  time  for  appeals  went 
into  effect  The  statute,  it  will  be  remon- 
bered,  shortened  the  time  for  aitpeala  from 
13  months  to  6  Dumths  after  the  rendltioa 
of  the  decree  or  Judgment  appealed  from. 

We  held  recently.  In  the  case  of  Stephens 
r.  WilUams,  18S  S.  W.  S27,  that  the  new  stat- 
ute applied  to  Judgments  and  decrees  render- 
ed prior  to  the  time  the  statute  went  Into  ef- 
fect, so  as  to  shorten  the  time  to  6  months 
after  the  statute  went  Into  effect  Tbe  au> 
thorltieB  dted  in  the  opinion  in  that  case 
all  tend  to  sustain  the  view  that  the  new  stat- 
ute does  not  apply  to  Judgments  rendered 
prior  to  the  time  it  went  into  effect  where 
the  unexpired  period  of  time  allowed  under 
the  old  statute  does  not  equal  tbe  full  time 
allowed  under  tbe  new.    One  of  the  cases  clt> 
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ed  In  the  opinion  was  Wilson  v.  Kryger,  ^ 
N.  D.  77,  143  N.  W.  764,  51  L.  R.  A.  (N.  S.) 
760,  where  the  court  was  passing  upon  a  stat- 
ute similar  to  the  one  in  this  case,  which  had 
reduced  the  time  of  appeal  from  12  months 
to  6  months.  In  disposing  of  the  matter,  the 
court  said : 

'  "In  order  to  give  effect  to  the  evident  legis- 
latiye  intent  we  are  reqaired  to  hold  that  the 
new  act  applies  only  to  those  judfjments  the 
time  for  appealing  from  which  under  the  old 
statute  would  extend  more  than  6  months  after 
the  taking  effect  of  the  new  statute.  In  other 
words,  the  new  statute  is  prospcctiye  in  its  oper- 
ation, but  applies  to  all  judgments  whether  en- 
tered prior  or  subsequent  to  July  Ist,  which,  but 
for  such  act,  the  period  in  which  appeals  might 
have  been  prosecuted  therefrom  would  exceed 
6  months  from  such  date.  As  to  other  judg- 
ments, the  period  for  appealing  is  governed  by 
the  old  statute,  and  the  new  does  not  apply,  for 
otherwise  the  new  act  would  have  the  effect  of 
enlarging  rather  than  shortening  the  period  for 
appealing  therefrom,  or  else  it  would  cut  off  all 
right  to  appeal  on  the  date  of  the  taking  effect 
of  such  act,  neither  of  which  results  was  in- 
tended." 

Another  case  which  we  cited  with  approval 
was  Rogers  v.  Trumbull,  32  Wash.  211,  73 
Pac.  381,  dealing  with  a  statute  which  short- 
ened the  time  of  appeals  from  6  months  to 
30  days,  and  concerning  its  effect  the  court 
said: 

"There  is  no  indicadon  in  the  act  of  1903  that 
it  applied  to  judgments  rendered  prior  to  the 
time  the  act  took  effect,  so  that  judgments  ren- 
dered more  than  30  days  prior  thereto  were 
barred  of  the  right  of  appeal.  It,  therefore,  un- 
der the  rule  above  announced,  applied  only  to 
judgments  rendered  subsequently,  or  to  those 
where  the  right  of  appeal  under  the  old  law  ex- 
tended more  than  80  days  from  the  time  the  act 
took  effect" 

Our  present  conclnslon  finds  support  in  the 
opinion  in  State  t.  RaUway,  92  Ark.  74,  122 
S.  W.  627,  where  the  role  appears  to  be  laid 
down  broadly  that  the  new  statute,  shorten- 
ing the  time  for  appeals  and  writs  of  error 
In  criminal  cases,  has  no  application  at  all 
to  appeals  from  Judgments  rendered  prioi 
to  the  passage  of  the  statute;  but,  as  a  mat> 
ter  of  fact,  the  appeal  in  that  case  was  tak- 
en within  the  period  prescribed  by  the  new 
statute,  BO  the  decision  directly  supports  the 
conclusion  we  now  reach  with  respect  to  the 
statute  now  under  oonsideration.  We  think 
it  is  consistent  with  reason  and  the  manifest 
intention  of  the  Legislature  to  say,  in  the 
construction  of  the  language  of  the  new  stat- 
ute, that  It  was  Intended  to  fix  6  months  aft- 
er the  passage  of  the  statute  as  the  full  lim- 
it of  time  for  appeals  in  all  cases,  but  that 
it  was  not  intended  to  restrict  the  time  to 
less  than  6  months.  Under  this  view  of  the 
statute,  the  appeal  of  the  plaintiffs  was  tak- 
en in  apt  time,  and  the  decree  of  the  chan- 
cery court  on  their  branch  of  the  case  Is 
now  before  us  for  review. 

[S]  The  decree  against  Birdie  Douglas,  on 
the  ground  that  her  right  of  action  against 
Mlxon  for  the  recovery  of  rents  was  barred 
by  the  statute  of  limitation,  was  correct. 
The  actloB  was  commenced  more  than  8 


years  after  Mrs.  t>ouglas  attained  the  age  of 
18  years,  and  she  was  barred,  either  under 
the  exemption  in  the  7-year  statute  of  limi- 
tation (Klrby's  Digest,  |  5056)  or  under  the 
general  exemption  (Klrby's  Digest,  {  5075)  in 
favor  of  infants  and  other  persons  under  dis- 
abilities. Brake  v.  Sides,  95  Ark.  74,  128  S. 
W.  672. 

The  next  contention  Is,  on  the  part  of  the 
plaintiffs,  that  if  they  had  the  power  at  all 
to  convey  the  homestead  before  they  reached 
21  years  of  age,  the  conveyance  of  the  three 
older  children  to  Shapard  constltnted  an 
abandonment  of  the  homestead  right  and 
gave  the  other  child  the  right  to  recover  all 
the  rent.  In  other  words,  it  Is  contended 
that  the  conveyance  of  Mrs.  Douglas  to  Shap- 
ard, In  November,  1910,  gave  the  other  two 
children,  Inez  and  Vera,  the  right  of  action 
against  Mlxon  for  the  whole  of  the  rent  for 
succeeding  years,  and  that  the  conveyance  of 
Inez  Bobbitt  to  Shapard,  in  November.  1912, 
gave  the  youngest  child.  Vera,  the  right  to 
recover  the  whole  of  the  rent  for  the  year 
1913,  which  was  the  last  year  of  the  lease. 

[4]  There  can  be  no  doubt  of  the  power  of 
a  girl  over  the  age  of  18,  and  under  21,  to 
convey  her  interest  in  the  homestead  derived 
from  a  deceased  parent.  That  point  was  ex- 
pressly decided  In  the  case  of  Hargett  v.  Hill. 
Fontaine  &  Co.,  101  Ark.  510,  142  S.  W.  1137. 
In  that  case  we  said : 

"The  homestead  is  a  privilege  which  she  mny 
relinquish  or  abandon  after  arriving  at  that  a^e 
so  long  as  the  rights  of  other  children  are  not 
affected  thereby.  Of  course,  if  there  were  other 
minor  children,  under  the  Constitution  if  she 
attempted  to  convey  or  relinquish  her  homestead 
right  after  becoming  18  years  old,  she  could  not 
do  so,  for  the  rights  of  other  children  would  be 
affected  by  her  attempted  reUnquishment." 

[6]  It  does  not  follow  tliat  a  conveyance 
under  all  circumstances  constitutes  an  aban- 
donment so  as  to  give  the  remaining  minor 
children  the  exclusive  right  to  the  rent.  The 
homestead  is  Intended  for  the  Joint  occu- 
iwncy  and  enjoyment  of  all  the  children  of 
the  deceased  homestead  owner  until  they  be- 
come 21  years  of  age,  and  neither  of  them 
has  the  right  to  use  the  property  so  as  to  in- 
terfere with  the  enjoyment  of  it  by  the  oth- 
ers. Neither  has  one  of  the  children  a  right 
to  force  an  outsider  upon  the  others  in  the 
Joint  occupancy  of  the  premises.  For  in- 
stance, where  all  the  children  are  enjoying 
the  occupancy  of  a  home,  one  of  them  can- 
not force  into  the  family  circle  a  stranppr 
by  a  conveyance  of  the  homestead  right. 
But  the  Constitution  expressly  provides  that 
the  minor  children  shall  enjoy  the  use  of 
the  premises,  whether  they  remain  In  posses- 
sion or  not,  and  where  they  are  not  actually 
in  possession  a  conveyance  of  the  separate 
Interest  In  the  fee  to  the  homestead  wonld 
not  necessarily  amount  to  an  abandonment 
of  the  right  to  enjoy  the  premises  so  far  as 
concerns  the  other  children.  That  is  particu- 
larly true  in  a  case  like  this,  where  the  chil- 
dren are  not  in '  actual  occupancy  of   the- 
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homestead  or  using  It  as  a  bome,  but  where 
It  Is  leased  oat,  and  only  the  payment  of 
rent  la  demanded.  In  snch  a  case  the  sale 
of  the  homestead  by  one  of  the  children  does 
not  intelrfere  with  the  possession  of  the  other 
children,  and  each  of  the  children  has  the 
right  to  deal  separately  with  his  or  her  share 
of  the  rents.  Here  the  ddldroi  who  sold  to 
Sbapard  did  so  in  express  recognition  of 
MIxon's  rights  under  the  lease,  and  there 
was  evidently  no  intention  to  abandon  tJbe 
lease  so  as  to  confer  upon  the  younger  child 
the  ri^t  to  reoover  all  tl>e  rents  of  the  prem- 
ises. If  the  older  children  saw  fit  to  recog- 
nize the  vaUdlty  of  the  lease  to  Mixon,  that 
fact  did  not  enlarge  the  rights  of  the  young- 
est chUd  so  as  to  give  her  a  right  of  action 
against  MLzon  for  the  whole  of  the  rent;  nor 
does  the  fact  that  the  former  are  barred  by 
limitation  from  maintaining  a  suit  against 
Mixon  confer  any  greater  rights  on  the 
youngest  cliild.  Stubbs  t.  Pitts,  84  Atk.  100, 
MH  S.  W.  UIO. 

[II  Cases  may  be  dted  where  it  has  been 
held  that  an  attempt  of  the  widow  to  alien- 
ate her  Interest  in  the  homestead  operates  as 
an  abandonment,  but  those  cases  do  not  pre- 
sent an  analogous  question  to  that  Involved 
concerning  the  effect  of  a  conveyance  by  one 
of  the  children.  A  minor  child  who  Inherits 
the  homestead  has — 

"two  separate  and  distinct  estates  in  the  home- 
stead existing  at  the  same  time  and  incapable 
of  merger,  namely  homestead  and  inheritance." 
Kessinger  v.  Wilson,  53  Ark.  400,  14  S.  W.  96, 
22  Am.  St.  Bep.  2^. 

Having  thus  two  separate  and  distinct  es- 
tates, one  may  be  alienated  and  at  the  same 
time  the  other  reserved,  unlike  the  convey- 
ance of  a  widow,  who  has  only  one  interest 
which  is  inalienable.  The  conveyance  by  the 
minors,  therefore,  of  their  fee,  In  recognition 
of  the  rights  of  Mixon,  constituted  a  ratifica- 
tion of  the  lease  and  not  an  abandonment, 
and  it  did  not  confer  ut)on  the  other  child 
the  right  to  recover  all  the  rents.  Stubbs  v. 
Pitts,  supra. 

We  are  of  the  opinion,  therefore,  that  the 
chancellor  did  not  err  In  refusing  to  render 
a  decree  in  favor  of  Inex  and  Vera  Bobbltt; 
for  the  foil  amonnt  of  the  rental  value  of  the 
premises  ater  the  oooveyance  made  by  their 
sister,  nor  In  refusing  to  decree  in  favor  of 
Vera  for  the  full  amount  after  the  date  of 
tlie  conveyance  by  Inez. 

[7]  It  is  also  urged  tbat  the  conclusion  of 
tile  diancellor  was  contrary  to  the  evidence 
as  to  tbe  amonnt  of  the  rental  value,  but 
when  we  consider  that  the  plaintiffs  repudi- 
ated the  lease,  and  are  entitled  to  recover, 
not  tlie  amount  Mixoi.  agreed  to  pay,  nor 
what  be  received,  but  only  the  net  rental 
value  of  the  premises,  we  cannot  say  that  the 
duincellor  erred  in  reaching  the  conclusion 
he  did  as  to  the  amount,  so  the  decree  as  to 
each  of  the  plaintiffs  is  affirmed. 

[I]  Tliis  brings  ns  to  the  discussion  of  tbe 
controverayr  between   Shapard  and   AUzon, 


In  the  complaint  there  was  a  prayer  for  a 
foreclosure  of  the  mortgage,  but  the  relief 
granted  was  an  extension  of  the  original 
lease  so  as  to  make  it  begin  on  the  date  of 
the  expiration  of  tbe  homestead  right  of  the 
youngest  child.  That  feature  of  the  decree 
is  defended  on  the  ground  that  the  lessor, 
W.  C.  Bobbitt,  had  no  right  to  execute  the 
lease  at  the  time,  but  that  his  right  to  do 
so  will  be  complete  when  the  youngest  child 
becomes  of  age,  and  that  Mixon's  right  to 
hold  under  the  lease  will  inure  to  him  at 
that  time,  pursuant  to  a  statute  which  pro- 
vides as  follows: 

"If  any  person  shall  convey  any  real  estate  by 
deed,  purporting  to  convey  the  same  in  fee  sim- 
ple absolute,  or  auy  less  estate,  and  shall  not 
at  the_  time  of  such  conveyance  have  the  leKal 
estate  in  such  lands,  bat  shall  afterwards  acquire 
the  same,  the  legal  or  equitable  estate  afterward 
acquired  shall  immediately  pass  to  the  grantee, 
and  such  conveyance  shall  be  as  valid  as  if  such 
legal  or  equitable  estate  had  been  in  the  erantor 
at  tbe  time  of  the  conveyance."  Kirby's  Digest, 
S734. 

[9]  The  difficulty  of  applying  this  statute 
in  the  way  attempted  in  the  decree  is  that 
the  effect  of  the  decree  was  not  to  confer  an 
estate  acquired  subsequent  to  the  execution 
of  the  deed  of  conveyance,  but  was  to  make 
a  new  contract  of  lease  for  the  parties.  The 
parties  themselves  contracted  for  a  term  of 
lease  extending  from  one  definite  date  to  an- 
other, and  for  the  court  to  attempt  to  fix 
another  time  would  be  to  make  an  entirely 
new  contract  for  the  parties,  and  not  merely 
to  carry  out  the  old  contract.  We  are  of 
the  opinion  that  the  decree  in  that  respect 
was  erroneous,  but  if  it  be  found  that  ap- 
pellees were  entitled  to  a  foreclc'inre  of  the 
original  mortgage  on  the  estate  for  the  life 
of  Bobbitt,  then  there  Is  no  error  committed 
in  extending  the  lease,  for  the  effect  of  the 
decree  was  to  give  the  appellees'  less  than 
what  was  asked.  Tbe  decree  was,  in  other 
words.  In  Bhapard's  favor  to  that  extent, 
and  he  does  not  complain,  but  insists  that 
appellees  are  not  entitled  to  any  relief  at  all 
against  him.  That  is  tbe  real  inquiry  In- 
volved in  this  branch  of  the  case. 

[10,11]  Now,  the  testimony  is  undisputed 
that  Shapard  purchased  this  interest,  as  well 
as  the  interests  of  the  plaintiffs,  with  full 
knowledge  of  Mixon's  rights  under  the  lease 
and  in  distinct  recognition  thereof.  The 
testimony  does  not  show  that  he  was  a  pur- 
chaser for  value  from  Bobbitt,  for  his  deed 
is  a  quitclaim  and  recites  a  consideration 
of  $1,  and  there  is  no  other  proof  in  the  rec- 
ord tending  to  show  that  he  paid  anything. 
He  was  not  only  not  a  purchaser  for  value, 
but  be  was  actually  put.  upon  notice  as  to 
all  of  the  rights  of  the  appellees  in  this  case. 
He  stands  merely  in  Bobbltt's  shoes,  and  if 
the  appellees  are  entitled,  as  against  Bob- 
bitt, to  have  their  rights  re-established  and 
«iforGed  under  the  original  mortgage,  thpn 
Shapard's  purchase  does  not  prevent  the 
^tfpFc^imitt  9<  .those  rig^.  The  paities  ln> 
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tended  by  the  execution  and  acceptance  of 
the  lease  to  extinguish  the  mortgage  debt, 
bat  the  consideration  failed  to  the  extent 
that  the  children  are  permitted  to  recover  the 
rents  for  the  years  covered  by  the  contract. 
The  partial  ftdlnre  of  consideration  for  the 
execution  of  the  contract  Is  the  same  as  a 
total  failure,  so  far  as  affects  the  rights 
of  the  Injured  party  to  relief.  Webster  ▼. 
Carter,  99  Ark.  458,  138  S.  W.  1006. 

[12]  Bobbltt  is  Insolvent,  and  unless  ap- 
pellees have  a  remedy  under  the  original 
mortgage  lien,  then  there  is  no  remedy  for 
them  at  all.  Will  a  court  of  equity  provide 
a  remedy  ?  In  the  case  of  Driver  v.  Jenkins, 
30  Ark.  120,  this  court  said: 

"Here  there  is  a  right  without  an  adequate 
remedy  at  law.  It  Is  a  maxim  in  equity  that  eq- 
uity will  not  suffer  a  right  to  be  without  a  rem- 
edy. This  maxim  is  the  foundation  of  equitable 
jurisdiction ;  because  that  jurisdiction  had  its 
rise  in  the  inability  of  the  common-law  courts 
to  meet  the  requirements  of  justice." 

The  effect  of  the  acceptance  by  Mlxon  of 
the  lease,  if  it  served  as  an  extinguishment 
of  the  mortgage  lien,  was  to  merge  the  equi- 
table estate  of  the  mortgagee  into  the  legal 
estate  for  the  time  being  under  the  lease. 
If  there  was  no  merger,  then  there  was  no 
extingiilsbment  of  the  original  lien.  The 
principles'  Involved  in  the  disposition  of  this 
branch  of  the  case  are  not  new.  Mr.  Jones, 
in  his  work  on  Mortgages,  vol.  2,  $  873,  said: 

"Where  a  conveyance  of  mortgaged  premises 
is  made  to  the  mortgagee  in  satisfaction  of  the 
mortgage  debt,  he  taking  the  same  in  ignorance 
of  a  subsequent  judgment  lien  thereon  and  can- 
celing the  mortgage  of  record,  equity  will  not 
treat  the  conveyance  as  a  merger  of  the  mort- 
gage Hen  in  the  absolute  estate,  but  will  revive 
such  lien  as  against  a  purchaser  on  execution 
sale.  It  may,  therefore,  be  deduced  from  the  au- 
thorities as  a  general  rule  that,  when  the  mort- 
gagee acquires  the  equity  of  redemption  in  what- 
ever way,  and  whatever  he  does  with  his  mort- 
gage, he  will  be  regarded  as  holding  the  legal 
and  equitable  titles  separately,  if  bis  interest  re- 
quires this  severance.  The  law  presumes  the  in- 
tention to  be  in  accordance  with  his  real  interest, 
whatever  he  may  at  the  time  have  seemed  to  in- 
tend." 

Many  cases  are  dted  in  support  of  the 
text. 

In  Stantons  v.  Thompson,  40  N.  H.  272, 
the  court  (quoting  from  the  syllabus)  held: 

"Where,  by  a  release  of  the  right  of  redemp- 
timi,  the  two  estates  are  united  in  the  mortgagee, 
the  mortgage  will  be  upheld  as  a  subsisting 
source  of  title,  whenever  it  is  required  by  the 
justice  of  the  case,  or  the  Intention  of  the  par- 
ties." 

In  Woodhurst  v.  Cramer,  29  Wash.  40,  60 
Pac.  501,  It  was  held: 

"Where  a  conveyance  of  mortgaged  premises 
was  made  to  the  mortgagee  in  satisfaction  of  the 
mortgage  debt,  who  took  same  in  Ignorance  of  a 
subsequent  judgment  lien  thereon  and  canceled 
the  mortgage  of  record,  equity  will  not  treat  the 
conveyance  as  a  merger  of  the  mortgage  lien  in 
the  absolute  estate,  but  will  revive  such  U«i  aa 
against  a  purchaser  on  execution  sale." 

The  following  cases  are  precisely  in  point- 
on  that  question:  Lyon  v.  Mellvalne,  24 
Iowa,  9t  -&iyder  t.  Snyd^,  «  UtA.  470; 


Lowman  ▼.  Iioiwioan,  118  HI.  982,  9  N.  R 
245 ;   MaUory  v.  Hlttihoock,  20  Conn.  127. 

The  subject  has  been  treated  In  decisions 
of  this  court,  and  we  have  reached  the  same 
conclusion  concerning  the  doctrine  of  merger. 
The  rule  laid  down  by  this  court  is  that: 

"The  doctrine  of  merger  never  applies  where 
there  are  any  equities  which  will  be  thereby  de- 
feated." Bemls  V.  £Mrst  National  Bank,  63  Ark. 
625,  40  S.  W.  127:  Neff  v.  Elder.  84  Ark.  277. 
105  S.  W.  260,  120  Am.  St.  Sep.  67;  Beau- 
chomp  T.  Bertig,  00  Ark.  861,  119  S.  W.  75, 
23  L.  B.  A.  (N.  S.)  669. 

The  application  <if  the  principle  Is  not 
averted  by  the  fact  that  there  was  no  inter- 
vening Incumbrance  between  the  execution 
of  the  mortgage  and  the  execution  and  de- 
livery of  the  lease.  Its  application  to  tbls 
case  rests  upon  the  fact  that  Bobbltt  ob- 
tained a  satisfaction  of  the  mortgage  ny 
granting  a  lease  which  the  lessee  was  un- 
able to  «ijoy  because  of  the  fact  tbat  tbe 
lessor  had  no  right  to  execute  it,  and  there 
was  therefore  a  failure  of  the  consideration 
for  tbe  satisfaction  of  the  mortgage.  The 
facts  present  a  proper  case,  we  think,  for  the 
InterpoBitioa  of  a  court  of  equity  in  order 
to  prevent  an  Injostlce.  BobUtt  Is  la  no 
position  to  complain  because  his  own  war- 
ranty of  title  was  broken  and  the  considera- 
tion for  the  valuable  things  he  received,  1.  e., 
the  satisfaction  of  his  mortgage  debt,  failed. 
We  have  already  shown  that  Shapard  is  in 
no  better  condition,  because  he  paid  nothing 
more  than  a  nominal  consideration  for  the 
conveyance  he  obtained  from  Bobbltt,  and 
he  was  In  possession  of  full  Information 
concerning  the  rights  of  the  appellees. 

[13]  But  it  is  contended  on  behalf  of  Shap- 
ard  that  the  remedy  of  appellees  under  the 
original  mortgage  is  barred  by  limitations 
under  the  statute,  which  provides  that  in 
suits  to  foreclose  mortgages — 
"it  shall  be  sufficient  defense  that  they  have  not 
been  brought  within  the  period  of  limitation  pre- 
scribed by  law  for  a  suit  on  the  debt  or  liability 
for  the  security  of  which  they  were  given."  Kir- 
by's  Digest,  i  5309. 

The  revival  of  the  original  mortgage  Uen 
makes  11  a  creature  of  equity,  and  such  liens 
are  not  subject  to  the  terms  of  cue  statute 
concerning  registration  of  mortgages  and  tbe 
period  of  limitattoos  for  the  enforcement  of 
mortgages.  Martin  ▼.  Schichtl,  60  Ark.  695, 
31  S.  W.  458;  Ft  Smith  Milling  Go.  v. 
Mlkles,  61  Ark.  123,  32  S.  W.  493;  Sturdl- 
vant  V.  McCorley,  83  Ark.  278,  103  8.  W. 
732,  11  L.  B.  A.  (N.  S.)  825 ;  Neff  v.  Elder, 
supra;  Weaver-Dowdy  Co.  t.  Martin,  04 
Ark.  503,  127  8.  W.  705. 
^  In  Sturdlvant  ▼.  McCorley,  supra.  Judge 
Biddlck,  speaking  for  the  court,  said: 

"The  sUtute  of  limitations  *  *  *  aa  to 
mortgages  does  not  apply  to  equitable  mortgages 
of  this  kind  evidenced  by  absolute  deeds  without 
any  written  defeasance." 

In  Neff  T.  Elder,  supra,  we  held  (quotins 
from  the  syllabus)  that: 

"A  purchaser  of  a  defective  title  to  land  who 
waaentiUed  to  subrogation  by  reason  of  havias 
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discharged  a  Talld  mortcage  lien  winch  wu  not 
barred  at  the  time  of  snch  discharge  may  bring 
his  action  to  enforce  his  right  to  subrogation 
within  a  reasonable  time  after  discovery  of  the 
defect  in  his  title." 

We  held  that  the  atatnte  of  limitations 
with  respect  to  the  time  within  which  fore- 
dosnre  Emits  might  be  brought  had  no  ap- 
plication to  a  suit  of  that  kind. 

The  remedy  was  therefore  not  barred,  and, 
there  being  no  prejudicial  error  In  the  de- 
cree against  Shapard,  the  same  1b  affirmed. 

HABX  and  KI&BY,  JJ..  diaamt 

On  Rehearing. 

McOUIXOCH,  C.  J.  It  Is  Insisted  by  coun- 
sel for  the  plaintiffs  that  we  readied  an  er- 
roneoos  conclusion  with  respect  to  the  amount 
of  rents  for  which  MIxon  Is  liable  to  them. 
They  contend  that  according  to  the  undisput- 
ed evidence  Bflzon  received  annually  the  sum 
of  $145  as  rent  of  the  lands,  and  that  he  Is 
liable  to  the  plalnttfEs  on  that  basis.  The 
chancellor  found  the  rental  value  to  be  the 
sum  of  $106.  The  complaint  contains  no  al- 
legation as  to  the  rental  value  of  the  lands, 
and  there  was  no  proof  directed  to  that  is- 
sue. It  Is  merely-  alleged  In  the  complaint 
that  Mix  on  received  $145  each  year,  and 
that  allegation  is  sustained  by  the  evidence. 
The  only  testimony  on  that  erubject  comes 
from  Mlxon  himself.  He  testified  that  he 
accepted  the  lease  In  satisfaction  of  the  Mix- 
«n-McCllntock  Company  debt  of  $531.23,  and 
that  he  subrented  the  land  each  year  for  the 
gross  sum  of  $14B.  He  also  testified  that  he 
paid  for  certain  repairs  and  paid  the  taxes 
on  the  land,  but  did  not  state  the  cost  and 
amount  thereof  and  was  not  aslied  to  do  sa 

[14-171  The  plaintiffs  repudiated  the  lease 
made  by  their  father,  and  cannot  treat  Mix- 
on  as  a  mortgagee  In  possession,  but  are  con- 
fined In  their  recovery  to  the  fair  rental 
TBloe  of  the  lands.  That  Is  not  necessarily 
determined  by  ascertaining  the  gross  amount 
of  rents  received ;  but  the  amount  so  receiv- 
ed afTords  some  evidence  of  the  rental  value 
of  the  land,  though  not  conclusive.  The  bur- 
den being  on  the  plaintiffs,  they  should  have 
offered  proof  of  the  net  rents  received,  after 
dedacting  taxes  and  the  reasonable  cost  of 
necessary  repairs,  or  of  the  rental  value 
regardless  of  the  amounts  actually  receiv- 
ed. They  are  not  entitled  to  recover  the 
full  rental  price  received  In  face  of  the 
positive  testimony  that  It  was  necessary  to 
expend  soma  for  repairs  and  taxes.  Mlxon 
testified  that  he  agreed  to  pay  $581.23  by 
way  of  credit  on  the  mortgage  debt  and  to 
pay  the  taxes  and  reiwlr  bills,  and  the  chau' 
cellor  accepted  that  aa  the  best  evidence 
broogbt  before  him  of  the  true  rental  value 
of  the  land.  We  cannot  say  that  his  conclu- 
sion was  unwarranted.  So  the  plalotlCa'  pe- 
tition for  rehearing  Is  overruled. 

Sbapard  aaks  for  a  rehearing  on  each  of 


the  points  decided  against  him,  but  be  of- 
fers no  reasons,  except  thoee  urged  in  the 
original  briefs,  and,  as  we  are  satisfied  with 
the  conclusions  reached,  the  petition  is  over- 
ruled. Be  asks,  also,  that  the  judgment  of 
affirmance  be  modified,  so  as  to  remand  the 
cause,  with  directions  to  enter  a  decree  fore- 
closing the  Mlxon-McCUntock  Company  mort- 
gage on  the  estate  of  the  life  of  W.  C.  Bob- 
bitt  for  the  amount  decreed  against  Mlxon 
in  favor  of  the  plaintiffs.  Appellees  Join  in 
that  request,  and  for  that  reason  the  modifi- 
cation will  be  made.    It  is  so  ordered. 


PAGE  V.  COCKBUM  et  aL     (No.  231.) 
(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  MoBTQAOxs  «=9591@)— Right  of  Redeup- 

IION. 

Where  a  wife  loaned  money  on  a  note  se- 
cured by  a  mortgage,  the  papers  being  in  the 
husband's  name,  the  borrowers  dealing  with  the 
husband  without  knowledge  of  his  agency  for 
his  wife,  and  after  foreclosure  decree  in  the  hus- 
band's snit,  and  before  sale,  it  was  agreed  be- 
tween the  wife  and  the  mortgagors  that  they 
sitould  deed  their  land  to  her  and  she  should  deed 
the  property  back  in  case  they  paid  the  balance 
due,  with  interest,  witliin  a  year,  and  such 
payments  of  balance  and  interest  were  stopped 
by  gamishmeat  proceedings  by  creditors  of  the 
husband,  the  borrowers  still  had  the  right  of 
redemption,  though  the  deed  to  the  lender  was 
not  a  mortgage,  thdr  stopping  payments  on  ac- 
count of  the  gamishmeint  haviag  been  involun- 
tary. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent.  Dig.  {  1701 ;   Dee.  Dig.  <S=3591(3).] 

2.  MORTOAOES   ^=s>25(6)— Pekson   Advaroiro 
Money— SirrpioiBNOT  or  Evidence. 

In  suit  by  an  alleged  loider  of  money  se- 
cured by  mortgage  against  'the  borrowers,  in 
which  the  creditors  of  the  lender's  husband  in- 
tervened, evidence  held  snfiSdent  to  show  that  it 
was  plaintifTs  money,  not  her  husband's  wUch 
was  lent. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  42 ;   Dec.  Dig.  «=>25(6).] 

Awc^eal  from  Baxter  Chancery  Court;  G. 
T.  Humphries,  Chancellor. 

Suit  by  Annie  E.  Page  against  John  A. 
Cockrom  and  wife.  In  which  L.  J.  Page,  up- 
on the  aK>Ucatlon  of  defendants,  was  made 
a  party,  and  the  McGregor-Noe  Hardware 
Company  and  the  Ely  Walker  Dry  Goods 
Company  intervened.  From  a  decree  for 
defendants  and  the  interveners,  plaintiff  ap- 
peals. Affirmed  so  far  as  In  favor  of  de- 
fendants, and  reversed  so  far  as  in  favor  of 
the  Interveners. 

Allyn  Smith,  of  Cotter.  fl»  appellant  S. 
W.  Woods,  of  Marshall,  tor  appellees. 

SMITH,  J.  Appellant  aUe«ed  In  the  com- 
plaint which  she  filed  that  she  loaned  appel- 
lee Cockrum  in  July,  1903,  the  sum  of  $500, 
which  was  evidenced  by  a  note  for  that 
amount  and  secured  by  a  mortgage  on  the 
laqd  In  controversy;  that  this  note  was  ex* 
tended  from  time  to  time  by  the  payment  of 
tbe  Interest  until  an  action  was  commenced 
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to  foreclose  the  mortgas^  ^%e  note  was 
made  payable  to  the  order  of  L.  J.  Page,  who 
Is  appellant's  husband;  but  It  Is  explained 
that  a  Mr.  Eatman  prepared  the  papers,  and 
that  when  Mr.  Page  brought  them  to  appel- 
lant to  get  a  check  for  the  amount  of  the 
loan,  she  called  attention  to  the  error  in 
the  papers,  but  her  husband  explained  to  her 
that  this  would  make  no  difference,  as  the 
papers  would  be  delivered  Into  her  posses- 
sion, and,  assuming  this  was  correct,  she 
drew  her  che<H£  on  the  Farmers'  Bank  at 
,  Siloam  Springs  for  $600.  The  foreclosure 
suit  was  brought  In  1910  In  the  name  of  L. 
J.  Page,  and  a  decree  was  rendered,  order- 
ing the  property  sold ;  but  before  the  sale  It 
was  agreed  between  Cockrum  and  Mrs.  Page 
that  Cockrum  and  his  wife  should  deed  the 
land  to  Mrs.  Page,  and  that  she  should  ex- 
ecute a  bond  for  a  deed  under  which  she 
agreed  to  deed  the  property  back  to  Coclarum 
in  case  he  paid  the  balance  then  due,  with 
the  interest  thereon,  within  one  year  from 
the  date.  About  the  time  of  this  settlement 
a  fire  destroyed  Mr.  Page's  store,  as  a  result 
of  which  he  became  insolvent,  and  various 
creditors  of  the  firm  of  which  he  was  a  mem- 
ber recovered  Judgments  against  him,  and 
garnishments  were  run  against  Cockrum  for 
the  money  alleged  to  be  due  to  Page.  On 
the  part  of  appellees  it  was  denied  that  Mrs. 
Page  owned  the  original  indebtedness,  and 
it  is  insisted  that  the  warranty  deed  to  her 
was  a  mere  change  in  the  form  of  the  securi- 
ty, and  that  the  deed  is,  in  fact,  a  mortgage. 
Appellant  contends  that  the  deed  is  what 
it  purported  to  be;  that  time  was  made  of 
the  essence  of  the  contract  to  reconvey ;  that 
the  title  to  the  land  was  in  her,  and  not  in 
her  husband;  and  she  tendered  back  cer- 
tain payments  which  had  been  made  dur- 
ing the  year  under  the  bond  for  title.  The 
court  found  that,  notwithstanding  the  ex- 
piration of  the  year,  Cockrum  still  had  the 
right  to  redeem  the  land,  and  that  Mrs.  Page 
was  not  entitled  to  a  strict  foreclosure  as 
against  him,  and  that  the  money  originally 
loaned  was  the  property  of  I*  J.  Page,  and 
not  that  of  his  wife,  and  that  the  judgment 
creditors  were  entitled  to  apply  the  balance 
due  by  Cockrum  upon  its  being  paid  into 
court  to  the  satisfaction  of  their  Judgments 
against  Mr.  Page.  We  think  the  proof  shows 
that  the  9500  was  the  individual  money  of 
Mrs.  Page,  which  she  derived  from  the  es- 
tate, of  her  fatlier,  and  that  her  husband 
acted. as  her  agoit  and  advisor  in  making 
the  loan,  as  he  was  shown  to  have  done  in 
other  loans  which  were  made  of  her  money, 
and  that  they  were  both  solvent  at  tbat 
time,  and  regarded  it  as  immaterial  that  the 
note  was  made  i>ayable  to  Mr.  Page,  instead 
of  Mrs.  Page,  as  the  papers  were  delivered 
to  her  and  retained  in  her  possession,  and 
the  suit  to  foreclose  was  brought  In  her  hus- 
band's name  because  the  note  was  so  mad« 
payable,  but  when  the  compromise  and  set- 


tlement was  made,  the  deed  was  taken  in 
her  name  because  the  transaction  had  been 
made  for  her  benefit 

Appellant  appears  to  have  sold  a  farm 
which  she  inherited  from  her  father  for 
|3,10Q  cash  Just  before  she  removed  to  this 
state.  There  was  exhibited  with  her  deposi- 
tion a  statement  of  her  account  with  the 
bank,  which  showed  it  was  kept  in  the  name 
of  both  herself  and  her  husband,  and  the 
account  was  similarly  kept  when  it  was 
transferred  to  a  bank  in  the  Indian  Terri- 
tory. Mrs.  Page  drew  diecks  against  this 
account  and  the  check  for  the  ¥500  which 
constituted  the  original  loan,  although  it 
was  drawn  in  the  name  of  her  husband. 
During  this  time  Mrs.  Page  was  shown  to 
have  made  other  loans,  all  of  which  were 
taken  In  her  own  name,  and  this  jtarticular 
loan  was  not  so  taken,  according  to  the  evi- 
dence in  her  behalf,  because  of  the  lack  of 
specific  directions  to  Mr.  Eatman  in  the  prep- 
aration of  the  iMipers.  Mr.  Page  is  an  in- 
valid, yet  about  the  time  of  the  original  loan 
he  transacted  most  of  Mrs.  Page's  business 
for  her,  and  Cockrum  testified  that  in  nego- 
tiating this  loan  he  supposed  he  was  borrow- 
ing the  money  from  Mr.  Page,  as  nothing  was 
said  to  the  contrary.  Cockrum  further  tes- 
tified that  he  was  garnished  by  Mr.  Page's 
ci'editors,  and  that  he  thereafter  made  no 
farther  payments  upon  his  loai)  evidenced 
by  the  deed  and  the  bond  for  title,  although 
Mrs.  Pagte's  attorney  advised  him  to  Ignore 
the  garnishments  ut)on  the  ground  that  the 
money  due  by  him  was  due  to  Mrs.  Page; 
but  he  offered  at  the  trial  to  pay  the  balam-e 
due  by  him  to  be  applied  imder  the  direction 
of  the  court 

[1]  We  think  the  court  was  warranted  in 
holding  that  Cockrum  still  had  the  right  of 
redemptlcm,  and  this  Is  true  even  though  the 
deed  to  Mrs.  Page  was  not,  in  fact,  a  mort- 
gage, because  the  garnishment  arrested  the 
payments.  Cockrum  had  the  right  to  require 
that  the  gamishment  against  him  be  dis- 
missed, or  disposed  of  before  he  could  l>e  re- 
quired to  continue  his  payments,  and  this  is 
espedally  true  when  it  is  remembered  that 
he  had  dealt  with  Mr.  Page  without  knowl- 
edge of  the  existence  of  bis  agency  for  his 
wife,  and  when  he  had  reason  to  believe, 
and  did  believe,  that  the  sum  due  by  Mm 
was  payable  to  Mr.  Page.  It  is  also  shown 
that  Cockrum  offered  to  pay  the  balance  due 
by  him  to  Mrs.  Page's  attorney  if  they  wonld 
protect  him  in  the  event  the  gamisbment 
should  be  sustained  against  him,  but  they 
declined  to  accept  his  proposition  and  filed 
this  suit  So  much  of  the  decree  as  gave 
Cockrum  the  right  to  pay  the  bataiDce  due 
will  be  affirmed . 

[2]  We  do  not  agree,  however,  with  the 
court  below  in  the  application  of  the  money 
so  to  be  paid.  We  think  the  proof  reason- 
ably clear  that  the  money  did,  in  fkct,  orl$;l- 
nally  belong  to  Mrs.  Page,  although  her  ex- 
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pUuutlcai  of  how'  and  wbere  she  kept  It  1b 
not  entirely  dear  and  satUtfactory,  and  at 
tbe  time  of  the  original  loon  she  and  ber 
husband  were  both  solrent.  Nor  do  we  think 
this  Is  a  case  where  tbe  wife  has  pwmltted 
ber  bnsband  to  take  charge  of  her  property, 
to  aasome  control  over  It,  and  use  It  as  a 
basis  of  credit.  It  Is  not  contended  that 
any  creditor  of  Mr.  Page  had  knowledge  of 
this  transaction.  It  Is  tme  that  the  mort- 
gage was  recorded,  Imt  none  of  the  payments 
made  on  It  were  Indorsed  on  the  margin  of 
tbe  record  where  the  Instrument  was  record- 
ed, and  It  was  apparently  barred  by  the  stat- 
ute of  limitations,  so  far  as  the  contrary  was 
dludosed  by  the  records,  before  the  credit 
W8S  extended  wiiich  formed  the  basis  of  the 
judgments  npon  which  the  gamlshmoita  la- 
med. 

The  portion  of  the  decree  which  directs  the 
application  of  the  balance  due  by  Cockrum 
to  the  satisfaction  of  the  Judgments  against 
Mr.  Page  will  be  reversed,  and  the  same  Is 
now  ordered  paid  to  Mrs.  Page. 

This  appeal  was  perfected  on  October  16, 
1915,  and  It  Is  insisted  that,  under  the  act 
of  February  17,  1916  (Acts  1915,  p.  20C5), 
amending  section  1199  of  Klrby's  Digest,  It 
was  not  taken  In  time.  But  we  have  held 
to  the  contrary  In  the  recent  case  of  Shapard 
V.  Mlxon,  184  S.  W.  399. 


JX7DKINS  V.  STATE.     (No.  188.) 

(Supreme  Court  of  Arkansas.     Feb.  21,  1916. 

Rehearing  Denied  April  3,  1916.) 

1.  Indictment  and  Irfobmation  «=>1250)— 

FaI.se    PbETESSES— D0PL1CITT. 

Under  Klrby's  Dig.  |  1689,  making  it  an 
offense  by  false  pretenses  to  obtain  "money,  per- 
sonal property,  right  in  action,"  etc.,  or  "a 
signature  of  any  person"  to  a  written  instru- 
ment, an  indictment,  charging  defendant  with 
obtaining  by  false  pretenses  the  surrender  of  bis 
praniaaory  note  and  mortgage  securing  it,  and 
inducing  the  defrauded  person  to  sign  a  direc- 
tion to  satisfy  the  mortgage,  charged  but  one 
offense,  obtaining  a  "right  in  action"  by  false 
pretenses. 

[£d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  335;  Dec.  Dig. 
«=.125(3).] 

2.  FAI.8E  Pbzterses  «=>32  —  iNOiomxNT  — 
Valcx  of  Pbopkbtt. 

An  indictment,  charging  defendant  with 
having  obtained  by  false  pretenses  tbe  surren- 
der of  his  note  and  chattel  mortgage,  enumerat- 
ing tbe  property  covered  by  tbe  mortgage  and 
Mating  Its  value,  is  not  defective  as  failing  to 
allege  the  value  of  the  right  surrendered. 

[Ed.  Note.— Far  other  cases,  see  False  Pre- 
tensM,  Cent.  Dig.  {§  42-14;   Dec.  Dig.  «=>32.] 

3.  Chattkl   MoKiOAeEB    <S=>150(2)— Bkcobo- 
mo — Notice  to  Third  Persons. 

Under  Klrby's  Dig.  {  6805,  providing  that 
Htattel  mortgages  shall  be  recorded  in  the  coun- 
ty in  which  the  mortgagor  resides,  the  recording 
of  a  chattel  mortgage  in  a  county  other  than 
that  of  the  mortgagor's  residence  is  insufficient 
to  constitute  notice  to  third  persons. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
rages.  Cent.  Dig;-  ff  26(1,  281;  Dec.  Dig.  «=» 
150(2).l     - 


4.  Okatikt,  MovroAOKS  «»92  —  ftsooBniiro 
Not  NBCX88ABT  to  Vauoity  bbtwexn  Pas- 
ties. 

An  unrecorded  chattel  mortgage  is  good  be- 
tween the  parties  thereto,  and  constitutes  a  lien 
which  may  be  enforced  against  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  1^2;    Dec.  Dig.  «=392.] 

6.  Falsi  Pbbtknses  4=>11— Natttbe  or  Pbop- 
kbtt Obtained. 

The  securing  by  false  pretenses  by  a  mort- 
gagor from  his  mortgagee  of  the  release  of  his 
unrecorded  chattel  mortgage,  constitutes  an  of- 
fense under  Klrby's  Dig.  g  1689,  the  mortgage 
being  effective  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  f  15 ;   Dec.  Dig.  «=»11.] 

6.  Faxse  Pbetenses  <s=»11— Natube  oy  Pbop- 
kbtt Obtained. 

The  securing  by  false  pretenses  by  a  mort- 
gagor from  the  mortgagee  of  the  release  of  the 
mortgage  constitutes  an  offense  under  Klrby's 
Dig.  i  1689,  although  the  debt  secured  by  the 
surrendered  mortgage  is  usurious. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, C^t  Dig.  I  16;  Dec.  Dig.  €=>11.] 

Smith,  J.,  dissenting. 

Appeal  from  CHrcnlt  Gonrt,  Pope  (3onnty ; 
M.  L.  Davis,  Judge. 

J.  P.  Judklns  was  convicted  of  false  pre- 
tenses, and  appeals.    Affirmed. 

U.  Ia  Meade,  of  Bussellrille,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  tbe  State. 

McGULLOCH,  0.  J.  Appellant  was  Con- 
victed under  an  Indlctmeot  which  charged 
him  with  obtaining  from  one  J.  M.  Hoffman 
a  promissory  note  in  the  sum  of  $300  and  a 
certain  chattel  mortgage  on  personal  proper- 
ty to  secure  the  same,  by  virtue  of  a  false 
representation  concerning  the  value  of  other 
security  given  in  lieu  thereof.  It  is  charged 
in  the  Indictment  that  appellant  was  Indebt- 
ed to  Hoffman  In  tbe  sum  of  $370,  evidenced 
by  a  promissory  note  for  $350  and  bearing 
10  per  cent,  interest,  and  to  secure  the  pay- 
ment thereof  he  executed  to  Hoffman  a  chat- 
tel mortgage  on  his  one-third  interest  In  a 
cotton  gin  and  gristmill,  one  horse,  three 
cows  and  calves,  and  one  John  Deere  binder, 
all  of  the  value  of  $370.41,  and  that  he  in- 
duced Hoffman  to  surrender  said  note  and 
release  aald  chattel  mortgage  and  accept  in 
lieu  thereof  another  mortgage  on  a  tract  of 
land  by  a  false  and  fraudulent  representa- 
tion that  there  were  only  two  prior  mort- 
gages <»  the  land,  when  in  fact  there  were 
three  prior  mortgages  given  to  secure  a  sum 
equal  to  or  In  excess  of  the  value  of  the  land. 
On  tbe  trial  of  the  case,  the  state  adduced 
testimony  tending  to  establish  the  allega- 
tions of  the  Indictment  The  testimony  show- 
ed that  Hoffman  held  the  note  of  the  appel- 
lant for  the  sum  named,  and  the  chattel 
mortgage  to  secure  payment  of  the  same, 
and  that  appellant  Induced  him  to  surrender 
the  note  and  chattel  mortgage  and  to  ac- 
cept a  new  note  secured. by  a  mortgage  on< 
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land,  niMii  r^resentationB  that  the  land  was' 
unincumbered  except  by  a  mortgage  to  a  cer- 
tain loan  company  and  to  another  party, 
when  In  truth  and  in  fact  a  third  party,  nam- 
ed Hendrix,  aUo  held  a  mortgage  on  the 
land  for  a  large  sum.  Appellant  adduced 
testimony  tending  to  show  that  he  made  no 
false  representations,  but  correctly  represent- 
ed to  Hoffman  that  there  were  three  prior 
mortgages  on  the  land.  Appellant  also  intro- 
duced proof  tending  to  show  that  the  original 
note,  which  was  surrendered  pursuant  to  the 
alleged  false  representations,  was  void  on  ac- 
count of  usury.  The  proof  tended  to  show 
that  the  note  contained  a  stipulation  for  in- 
terest at  the  rate  of  10  per  cent  per  annum 
from  date,  and  that  in  addition  to  that  ap- 
pellant gave  to  Hoffman  a  cow  of  the  value 
of  about  $20,  and  agreed  to  release  an  ac- 
count for  repairing  a  well  in  the  sum  of  $5. 
[1]  It  is  contended  in  the  first  place  that 
the  indictment  was  void  because  there  was 
an  attempt  therein  to  charge  two  offenses. 
We  are  of  the  opinion  that  only  one  offense 
was  charged  In  the  indictment.  It  Is  true 
that  there  was  an  allegation  to  the  effect 
that  Hoffman  was  induced  to  sign  a  note  to 
the  clerk  and  recorder,  directing  him  to  sat- 
isfy the  records  of  the  mortgage,  but  that 
did  not  constitute  an  attempt  to  charge  a 
separate  offeuse  but  was  only  put  in  as  a  part 
of  the  allegations  showing  the  surrender  of 
the  securities.  The  statute  makes  it  an  of- 
fense for  one  to — 

"designedly,  by  color  of  any  false  token  or  writ- 
ing, or  by  any  other  false  pretense,  obtain  a 
signature  of  any  person  to  any  written  instru- 
ment, or  obtain  from  any  person  any  money, 
personal  property,  right  in  action,  or  other  val- 
uable thing  or  effects  whatever."  Kirby's  Di- 
gest, §  1689. 

If  it  be  conceded  that  this  section  pre- 
scribed separate  and  distinct  offenses,  rather 
than  different  modes  of  committing  the  same 
offense,  yet  it  does  not  follow  that  this  in- 
dictment even  attempted  to  set  out  two 
modes  of  committing  the  alleged  offense,  for 
we  think  it  merely  constitutes  a  charge  that 
the  surrender  and  the  cancellation  of  the 
'securities  was  obtained;  and,  if  that  be 
true,  then  it  constituted  an  offense  under 
that  part  of  the  statute  which  denounces 
the  obtaining  from  any  person  any  "right  in 
action"  by  false  pretense. 

[2]  Again,  it  is  insisted  that  the  indict- 
ment is  defective  In  failing  to  allege  the  val- 
ue of  the  security  surrendered,  but  an  Inspec- 
ti<»  of  the  indictment  reveals  the  fact  that 
no  such  omission  is  found  there.  It  is  alleg- 
ed that  the  secured  debt  was  evidenced  by 
a  note  in  the  sum  of  $390,  'with  accrued  inter- 
est, and  that  the  property  described  in  the 
chattel  mortgage,  to  wit,  a  third  Interest  in 
a  cotton  gin  and  grist  mill,  and  one  horse, 
three  cows  and  calves,  and  one  John  Deere 
binder,  was  of  the  value  of  $370,  and  that 
Hoffman  was  induced  by  said  false  pretense 
to  Burrmder  said  note  and  to  release  said 
mortgage  Uen.    This  constituted  an  allega- 


tion of  the  "light  of  actton"  whidi  appellant 
obtained  by  reason  of  the  false  pretense. 
There  was  testimony  introduced  oonceming 
the  value  of  the  property  described  In  the 
surrendered  chattel  mortgage,  but  in  Mder 
to  prove  that  the  offense  (xmstttnted  a  felony, 
it  was  only  necessary  for  the  state  to  show 
that  the  value  of  the  property  amounted  to 
the  sum  of  $10,  and  the  Jury  had  the  right 
to  exercise  their  general  knowledge  of  val- 
ues to  arrive  at  the  conclusion  that  the  prop- 
erty described  was  of  at  least  that  amount 
of  value. 

[3]  TbB  proof  shows  that  appellant  resid- 
ed In  Perry  county,  Ark.,  and  that  the  (bat- 
tel mortgage  was  recorded  in  Ck>nway  coun- 
ty. The  record  was  therefore  insufficient  to 
constitute  notice  to  third  parties,  for  the 
statute  provides  that  a  mortgage  on  person- 
al property  must  be  recorded  in  the  county  la 
which  the  mortgagor  resides.  Kirby's  Digest, 
§  6395. 

[4}  But  an  unrecorded  mortgage  is  good 
between  the  parties  thereto,  and  constitutes  a 
lien  which  may  be  enforced  as  against  the 
mortgagor.  Smead  v.  Chandler,  71  Ark.  505, 
76  8.  W.  1066,  65  Ll  R.  A.  353. 

[S]  Appellant  requested  the  court  to  in- 
struct the  Jury  that  if  the  recording  of  the 
mortgage  in  a  county  other  than  where  the 
mortgagor  resided  gave  it  no  validity  as  a 
Hen,  obtaining  an  order  on  the  recorder  for 
the  surrender  and  cancellation  of  the  mort- 
gage did  not  constitute  an  offense.  The  in- 
struction was  obviously  incorrect,  and  the 
court  properly  refused  to  give  it.  The  lien 
of  the  mortgage  being  effective  between  the 
parties,  It  constituted  an  offense  to  obtain  its 
release  by  means  Of  false  representations, 
even  though  it  was  not  properly  recorded. 

[6]  The  principal  ground  urged  for  rever- 
sal of  the  Judgment  is  that  the  court  erred  In 
refusing  to  submit  to  the  Jury  the  question 
whether  or  not  the  original  debt  secured  by 
the  surrendered  mortgage  was  void  on  ac- 
count of  being  usurious,  and  in  refusing  to 
instruct  the  Jury  that  if  the  debt  was  usuri- 
ous the  obtaining  by  false  pretense  of  the  sur- 
render of  the  mortgage  did  not  constitute  an 
offense.  We  find  very  littie  authority  bear- 
ing on  that  question.  The  nearest  approach 
to  a  decision  of  that  question  is  a  Missouri 
case.  State  t.  Clay,  100  Mo.  571,  13  S.  W. 
827.  It  was  there  held  that  It  was  not  an 
offense  to  obtain  from  a  married  woman,  by 
false  pretense,  a  written  contract  granting  an 
option  for  the  sale  of  her  land,  for  the  rea- 
son that  such  a  contract  'was  not  binding  on 
a  married  woman,  and  It  was  therefore  not 
a  thing  of  value.  The  statute  of  Missouri 
on  that  subject  Is  not  precisely  the  same  as 
our  statute,  though  it  Is,  to  some  extent,  simi- 
lar. It  provides  that  it  shall  constitute  an  of- 
fense to  obtain  from  any  person,  by  false  pre- 
tense, "any  money,  personal  proi>erty  or  oth- 
er thing  of  value,"  but  does  not,  as  onr  stat- 
ute does,  embrace  the  words  "right  ot  action." 
Now  a  void  obligation  may  not,  In  Zbct,  consti- 
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tute  a  tblog  of  valne,  bat  It  docs  constitute  a 
"right  of  actton"  within  the  meaning  of  the 
atatnta  A  right  of  actltxi  may  be  asserted 
under  an  nsurions  contract,  and  recovery  may 
be  had  unless  a  plea  of  usury  is  Interposed ; 
therefore  the  contract  constitutes  a  right  of 
action  within  the  meaning  of  the  statute. 
I3q)eclally  Is  that  true  where  the  usury  Is  not 
rereeled  In  the  fa.ce  of  the  contract,  nie  par- 
ty who  surrenders  a  contract  valid  on  Its 
face  by  reason  of  a  false  pretense  Is  thus  de- 
prived of  asserting  a  claim  under  the  coo- 
tract,  and  that  is  what  was  Intended  to  be 
reached  by  the  statute.  Quertermous  v. 
State,  114  Ark.  452, 170  S.  W.  226. 

"It  is  no  defense,"  said  Mr.  Wharton,  "that 
the  prosecutor  was  not  injured."  2  Wharton 
on  Criminal  liSW,  §  1503. 

And  it  is  generally  held  that: 

"One  who  obtains  money  by  false  pretenses  la 
liable  to  punisfament,  though  the  person  from 
whom  it  was  obtained  parted  with  it  in  fur- 
therance of  an  illegal  purpose."  Rapalje  on 
Forgery  and  Kindred  Offenses,  i  435. 

The  principles  above  announced  are  not 
precisely  the  same  as  those  Involved  in  the 
present  case,  but  they  are  applicable  to  the 
extent  that  one  who  obtains  from  another, 
by  false  pretense,  the  surrender  and  release 
of  a  written  obligation  which  on  its  face  con- 
stitutes a  valuable  right  of  action,  cannot  be 
heard  to  say  that  it  Is  no  otTense  under  the 
law  because  the  right  oonld  be  avoided  by  a 
plea  of  usury.  We  are  therefore  of  the  opin- 
ion that  the  court  did  not  commit  error  by 
refusing  to  submit  ttiat  questloa  to  the  lury. 

Jodgment  affirmed. 

SMITH,  J.,  dissents. 


WOODS  V.  STATE.    (No.  265.) 
(Sopreme  Court  of  Arkansas.    March  20, 1916.) 

1.  Homicide   €=253(1)    —   Mubdeb   iw    thb 

FiBST  DlQBBB— EVIDENCK. 

Evidence  in  homicide  held  sufficient  to  war- 
rant a  conviction  of  murder  in  the  first  degree. 
[Ed.   Note.— For  ether  cases,   see  Homicide, 
Cent  Dig:  §S  623.  531 ;    Dec.  Dig.  «=>253(1).] 

2.  Nakks  «=3l6(3>— Idku  Sonans. 

Relative  to  variance,  the  names  "Wood" 
and  "Woods"  are  not  idem  sonans. 

[Ed.  Note.— EV>r  other  cases,  see  Names,  Cent, 
Dig.  f  14;  Dea  Dig.  <Ss>l«(3).] 

3.  HomomE  «=»142(5)—Vabiakc»— Names. 

£!videnQe  in  homidde  AeM  sufficient  to  wap- 
rant  a  finding  by  the  jury  that  defendant  and 
deceased  were  as  well  known  by  the  name 
"Wood,"  used  in  the  indictment,  as  by  their  true 
name,  "Woods,"  preventing  a  fatal  variance. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  254;   Dec  Dig.  <S=>142(5).J 

Appeal  from  Circuit  Court,  Craighead  Coun- 
ty; W.  J.  Driver,  Judge. 

Henry  Woods  was  convicted,  and  appeals. 
Affirmed. 


Appellant,  pro  se.  Wallace  Davis,  Atty. 
Oen.,  and  Hamilton  Moses,  Asst.  Atty.  Oen., 
for  the  State. 


HAUT,  J.  The  defendant  was  indicted  tot 
the  crime  of  murder  in  the  first  degree.  He 
was  tried  before  a  Jury,  which  found  him 
guilty,  and  assessed  his  punishment  at  death 
by  electrocntton.  From  the  Judgment  render- 
ed, the  defendant  has  duly  prosecuted  an  ap- 
peal to  this  court 

The  facts  proved  by  the  state  are  substan- 
tially as  follows:  On  July  19,  1916,  the  de- 
fendant killed  deceased  at  a  boarding  house 
run  by  Roea  Tndcer  and  her  busbEiud,  Fer- 
rell  Tucker,  in  the  Lake  City  district  of 
Craighead  county,  Art.  The  defendant, 
Henry  Woods,  and  the  deceased,  Vina  Woods, 
had  formerly  been  husband  and  wife.  They 
had  lived  a  part  of  the  time  in  the  state  of 
Oklahoma,  and  a  part  of  their  married  life 
was  spent  in  the  state  of  Arkansas.  While 
they  were  living  In  Craighead  county.  Ark., 
the  defendant  got  into  trouble  about  selling 
whisky,  and  went  to  the  state  of  Oklahoma 
and  remained  away  about  18  months  During 
the  time  he  was  gone  he  corresponded  with 
his  wife,  but  she  obtained  a  divorce  from 
him.  At  the  time  she  was  killed  she  lived 
with  the  Tuckers  and  slept  in  the  same  room 
with  them.  She  had  been  keeping  company 
with  Monroe  Heister,  and  was  reputed  to 
be  engaged  to  him.  He  also  boarded  with  the 
Tuckers.  The  defendant  came  back  from 
Oklahoma  for  the  purpose  of  trying  to  per- 
suade his  wife  to  marry  him  again.  On  the 
night  of  the  ISth  of  July,  1915,  he  came 
to  the  home  of  Walter  Ounn,  who  lived 
about  a  quarter  of  a  mile  away  from  the 
Tuckers,  and  asked  him  the  way  to  their 
boarding  house.  When  the  defendant  arrived 
at  Gunn's  bouse  that  night,  he  tapped  on  the 
doorstep  with  his  pistol  to  wake  Gunn  up, 
and  then  shot  off  his  pistol  four  or  five  times. 
Gunn  showed  the  defendant  the  way  to  the 
Tuckers,  and  defendant  arrived  there  soon 
after  midnight  He  went  Into  the  house  oc- 
cupied by  the  Tuckers  and  found  his  wife 
In  that  room.  He  got  Into  the  bed  with  her,  and 
after  they  had  talked  for  a  while  deceased 
got  up  and  went  Into  another  room,  and 
motioned  for  Rosa  Tucker  to  follow  her.  She 
told  Rosa  that  her  husband  had  a  pistol, 
which  she  had  put  In  her  tmnk,  and  asked 
Rosa  to  lock  the  trunk.  Rosa  told  her  hus- 
band to  lock  the  trunk,  and  while  he  was 
trying  to  find  the  key  he  found  the  pistol,  and 
put  It  In  his  bosom,  and  gave  his  wife  the 
key.  Vina  then  got  back  on  the  hed  with 
the  defendant  and  they  continued  to  talk 
the  rest  of  the  night    Rosa  Tucker  said: 

"We  had  breakfast  before  daylight  After 
breakfast  the  defendant  asked  me  for  the  key 
to  Vine's  trunk.  I  gave  the  key  to  my  husband. 
Vina  said:  'Well,  just  as  well  give  him  the  key, 
just  as  well  now  as  any  time ;   it  is  going  to  be 
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some  tfme-^at  he  is  goinj;  to  kill  her.'  The  de- 
fendant was  given  his  pistol,  and  went  out  of 
the  house,  and  in  a  short  time  came  back  and 
asked  Vina  to  go  walking  with  him.  She  refus- 
ed, saying  she  didn't  want  to  go  out  there,  be- 
cause he  was  going  to  kill  her.  The  defendant 
told  her  that  he  was  not  going  to  kill  her,  and 
insisted  on  her  going  walking  with  him.  They 
went  down  the  road  a  little  piece  and  talked  a 
while.  The  deceased  then  came  back  to  the 
house,  and  the  defendant  went  over  to  Walter 
Ciunn's.  In  a  short  time  the  defendant  came  in 
at  the  front  door  and  asked  where  his  lantern 
was.  It  was  then  daylight  Vina  stepped  inside 
the  middle  door  and  showed  him  where  his  lan- 
tern was.  He  picked  up  the  lantern  and  jerked 
back  his  coat  to  puU  his  pistol,  I  ran.  Vina 
cried  out  for  him  not  to  shoot,  and  commenced 
screaming." 

The  husband  of  Rosa  Tucker  corroborated 
her  testimony,  and  stated  that  he  was  at  the 
mill  at  the  time  the  shooting  occurred,  and 
went  to  the  house  at  once,  and  that  Vina 
was  drawing  her  last  breath  when  be  got 
ther&  He  stated  that  the  pistol  used  by  the 
defendant  was  a  32  Colt's  revolver;  that 
he  shot  deceased  near  the  center  of  the 
breast  and  In  the  head  Just  below  the  right 
ear. 

Walter  Gunn  told  the  Jury  about  the  de- 
fendant coming  to  his  house  and  inquiring 
the  way  to  the  Tucker  boarding  house  and 
stated  the  above.  He  then  said  that  the  de- 
fendant came  back  to  his  bouse  the  next 
morning  between  6  and  6:30  o'clock;  that 
the  defendant  came  up  to  him  and  said  he 
wanted  to  sbaiie  bauds  with  him  for  the  last 
time ;  that  be  said  to  the  defendant,  "What 
Is  the  matter,  Henry?"  and  the  defendant 
said,  "I  am  going  to  kill  that  damn  bitch  this 
morning."  Gunn  then  asked  him  who  he  was 
talking  about,  and  he  said,  "That  woman 
down  there."  The  defendant  also  said  he 
was  going  to  kill  Chas.  Craig  and  Monroe 
Heister.  Gunn  finally  got  the  defendant  to 
promise  that  he  would  not  kill  deceased  and 
that  he  would  go  back  to  the  boarding  house 
and  get  his  lantern,  and  then  come  back  and 
stay  with  him.  He  said  that  defendant  went 
down  towards  the  boarding  house,  and  after 
he  had  gone  a  little  ways  turned  around  and 
asked  him  If  be  had  any  32  cartridges,  and 
that  he  replied  that  be  did  not,  and  that  de- 
fendant then  said,  "Well,  what  I  have  got 
will  do,"  and  went  In  a  trot  from  there  to 
the  boarding  bouse;  that  some  four  or  five 
minutes  after  that  he  heard  the  pistol  fire. 

Another  witness  who  was  standing  near 
and  heard  most  of  the  conversation  between 
Gunn  and  the  defendant  corroborated  the 
testimony  of  Walter  Gunn. 

Another  witness  for  the  state  testified  that 
he  saw  the  defendant  walk  Into  the  house, 
draw  bis  gtm,  and  commence  shooting  at 
deceased ;  that  she  threw  up  her  bands  and 
asked  blm  not  to  do  It ;  that  he  shot  twice ; 
that  Vina  fell  over  on  the  bed,  and  defendant 
went  over  towards  her  and  shot  again ;  and 
that  she  screamed  until  the  last  shot  was 
fired.  Vina  died  soon  after  she  was  shot  by 
the  defendant    The  defendant  ran  ofl;  and 


escaped  Into  Canada.    Later  he  was  arrested 
there  and  brought  back  for  trial. 

The,  defendant  testified  in  his  ovni  behalf 
as  follows: 

"My  name  is  Henry  WoodSjUot  Henry  Wood. 
My  wife's  name  is  Vina  Woods.  My  wife 
promised  to  remarry  me,  and  we  agreed  to  meet 
at  Poplar  Bluff  for  that  purpose.  I  went  there, 
but  edte  did  not  come.  I  tlien  went  to  Oklahoma 
and  wrote  her  a  letter  stating  that  I  was  willing 
to  carry  out  my  promise  to  her.  I  received  a 
letter  from  her  In  which  she  stated  she  was  still 
willing  to  marry  ne.  When  I  came  ba<±  to 
Arkansas,  I  went  op  to  the  boarding  house 
where  my  wife  was  staying  and .  hollered.  I 
then  went  into  the  room  where  she  was  and 
walked  up  to  the  bed  and  kissed  her.  She 
seemed  cold  to  me,  and  when  I  asked  her  what 
was  the  matter,  she  replied  that  she  was  not 
going  to  live  with  me  any  more.  I  tried  to  per- 
suade her  to  stick  to  her  promise.  I  had  taken 
my  pistol  off  when  I  first  got  there  and  put  it 
under  the  pillow.  I  threatened  to  blow  out  my 
brains.  She  asked  me  for  the  gun,  and  I  gave 
it  to  her  and  she  put  it  in  the  trunk.  The  next 
morning  I  asked  my  wife  to  go  walking  with  me, 
and  she  did  say  she  was  afraid  I  would  kill 
her.  I  told  her  that  I  would  not  hurt  her.  We 
walked  off  about  80  yards  from  the  house  and 
had  a  talk.  She  agreed  to  give  up  our  little 
daughter.  I  did  not  want  a  stepfather  over  her. 
I  went  over  to  Walter  Gunn's  on  the  morning 
of  the  killing,  but  he  ia  mistaken  in  what  he 
said.  I  did  not  say  anything  about  killing  my 
wife,  and  did  not  holler  back  and  ask  him  if  he 
had  any  32  cartridges.  I  had  no  ill  will  towards 
my  wife,  and  did  not  realize  what  I  was  doing 
when  I  shot  her.  After  the  kilhng  I  went 
through  the  bottom  and  escaped  to  Canada." 


[1]  The  evidence  on  the  part  of  the  state 
was  sufficient  to  warrant  a  verdict  of  mur- 
der In  the  first  degree.  According  to  It,  there 
was  a  specific  Intent  to  kill  deceased  formed 
in  the  mind  of  the  defendant  at  or  before  the 
time  he  was  at  the  home  of  Charley  Gunn  on 
the  morning  of  the  Idlllng.  He  t<dd  Gbas. 
Gunn  In  the  bearing  of  another  witness  that 
he  Intended  to  kill  her,  at  the  same  time  re- 
ferring to  her  by  a  vile  name.  He  walked  on 
back  towards  tbe  boarding  bouse,  and  kill- 
ed deceased  as  soon  as  be  entered  it.  There 
was  no  provocation  whatever  for  the  killine, 
and,  according  to  the  testimony  of  the  state. 
It  was  the  result  of  deliberation  and  premedi- 
tatl<Mi.  The  defendant  himself  admits  the 
killing,  and  the  only  excuse  he  gave  for  It 
was  that  he  did  not  realize  what  he  was  do- 
ing. His  insanity  at  the  time  of  the  killing 
was. submitted  to  the  Jury  under  proper  In- 
structions. The  court  also  gave  the  usual 
instructions  on  the  Question  of  homidde.  of 
reasonable  doubt  and  of  the  credibility  of  the 
witnesses.  The  guilt  Or  innocence  of  the  de- 
fendant was  submitted  to  the  Jury  upon  com- 
petent evidence  and  uuder  Instructions  which 
fully  covered  every  phase  of  the  case.  The 
verdict  of  the  Jury  was  fully  warranted  by 
the  evidence. 

The  defendant  was  Indicted  as  Henry 
Wood,  and  he  was  charged  In  the  Indictment 
with  killing  Vina  Wood.  He  testified  that 
his  name  was  Henry  Woods,  and  that  de- 
ceased's name  was  Vina  Woods,    nterefore 
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hlfl  oooiuKl  Insisted  ttiat  tbere  was  TarbuiM  | 
between  tbe  Indlctmoit  and  the  proof. 

Charley  Craig  was  a  witness  for  the  state, 
and  testified  that  he  was  the  nncle  of  the  de- 
ceased, and  had  known  ber  and  the  defend- 
ant all  their  Utbi.  We  quote  from  his  testi- 
mony as  Mlows: 

"Q.  Do  TOO  know  Henry  Woods?  A.  Tea, 
sir.  Q.  Do  Tou  know  what  is  the  name  of  the 
defendant,  wnether  it  is  Henry  Wood  or  Henry 
Woods?  A.  No,  sir;  I  don't  know  which  it  la. 
I  hare  heard  it  both  ways ;  used  both  ways.  I 
never  knew  for  sure  whether  it  was  Wood  or 
Woods.  Q.  Did  you  know  Vina  Woods?  A. 
Yes.  Q.  What  was  her  correct  name,  Vina 
Wood  or  Vina  Woods?  A  They  have  called  it 
both  ways.  Q.  Was  ahe  the  wife  of  Henry 
Woods?  A  Yes,  air.  Q.  Do  you  know  of  your 
own  personal  knowledge  whether  the  Vina 
Wood  mentioned  in  this  indictment  wag  one 
and  the  same  person  that  was  killed  over  there? 
A.  Yes.  sir.  Q.  Whatever  her  name  might  have 
been,  whether  it  was  Vina  Wood  or  Vina  Woods, 
she  was  one  and  the  same  person?  A  Yes,  sir. 
Q.  And  whatever  Henry  Wood's  name  may 
be,  whether  Henry  Wood  or  Woods,  he  is  one 
and  the  same  person  that  is  charged  with  the 
offense?    A.  Yes,  sir." 

[2]  Connsel  for  the  state  insists  there  Is 
no  variance  because  the  names  come  within 
the  doctrine  of  Idem  sonans,  but  this  court 
has  decided  adversely  to  that  contention.  In 
the  case  of  Semon  v.  Hill,  7  Ark:  70,  It  was 
there  said  that  the  letter  "s"  terminating  the 
letters  of  a  name  in  our  language  Is  seldom 
client,  and  that,  if  It  appears  as  the  last 
letter  of  a  name,  the  pronunciation  thereof 
conveys  to  the  ear  an  entirely  different  sound 
than  that  conveyed  when  the  consonant  is 
omitted.  In  the  case  note  to  52  U  B.  A  (N. 
S.)  p.  939,  the  author  states  that  the  great 
majority  of  the  decisions  seem  to  establLsb 
the  general  rule  that  the  addition  or  omis- 
sion of  the  final  "s"  to  a  name  creates  such 
a  change  in  the  sound  of  the  name  that  the  va- 
riant name  cannot  be  said  to  be  Idem  sonans. 
The  decisions  from  quite  a  number  of  states 
to  that  effect  are  cited.  The  reason  given  Is 
that  the  final  "s"  to  a  name  Is  not  silent. 

[3]  We  are  of  the  opinion,  however,  that 
the  testimony  of  the  state  was  sufficient  to 
warrant  the  court  In  submitting  to  the  Jury 
the  gnestlon  of  whether  the  defendant  and 
deceased  were  as  well  known  and  called  by 
the  name  of  Henry  Wood  and  Vina  Wood,  re- 
spectively, as  Henry  Wootls  and  Vina  Woods. 
This  results  from  the  doctrine  of  interchange- 
ability  of  names. 

Charles  Craig  was  the  nncle  of  the  deceas- 
ed, and  had  known  both  her  and  the  defend- 
ant all  their  Uves ;  and  under  his  testimony 
the  question  of  variance  was  one  of  fact  for 
the  jnry.  Bennett  v.  State,  84  Ark.  9T,  104 
S.  W.  928.    In  that  case  the  court  said: 

"The  question  of  identity  of  the  person  de- 
acribed  in  the  indictment  with  the  one  mention- 
ed in  the  evidence  is  one  of  fact,  to  be  establish- 
ed, like  any  other  fact,  to  the  satisfaction  of  the 
jury." 

See,  also,  Commonwealth  v.  OornOey,  133 
580. 


Under  the  testimony  of  Obarles  Cmlg,  as 
above  stated,  the  Jnry  might  have  found  that 
defendant  and  deceased  were  as  well  known 
and  called  by  the  name  of  Henry  Wood  and 
Vina  Wood,  respectively,  as  by  the  name  of 
Henry  Woods  and  Vina  Woods.  This  ques- 
tion of  fact  was  submitted  to  the  Jnry  onder 
the  following  instruction: 

''Yon  are  instructed  that,  if  yon  find  from  the 
evidence  beyond  a  reasonable  doubt  that  Henry 
Wood  and  Vina  Wood,  named  in  the  indictment, 
are  one  and  the  same  persons,  respectively,  as 
the  defendant  and  the  deceased  mentioned  in  the 
evidence  in  this  case,  then  there  would  be  no 
variance  between  the  allegations  of  the  indict- 
ment and  the  evidetfce,  and  it  would  be  your 
duty  to  convict  the  defendant,  provided  you 
find  him  guilty  under  the  instructiona  herein- 
before given  you." 

Another  reason  for  not  reversing  the  Judg- 
ment on  account  of  the  alleged  error  in  spell- 
ing the  defendant's  name  Is  given  In  Brldger 
V.  State,  183  S.  W.  962.  This  case  was  so 
recently  decided  that  It  Is  not  necessary 
again  to  state  the  reasons  there  given. 

We  have  carefully  examined  the  record, 
and  find  no  prejudicial  errora  In  it. 

Therefore  the  Judgment  most  be  affirmed. 


UNION    STATE    BANK    OP    SHAWNEE, 

OKIi.,  v.  FIBST  NAT.  BANK  OF 

HUNTSVILLE,  ABK.    (No.  254.) 

(Supreme  Court  of  Arkansas.    March  20,  1016.) 

1.  GABNlSHXfENT  ^=338  —  SUBJECT-MaTTKB  — 

Nbootiable  Instbument. 

A  debt  evidenced  by  a  negotiable  certificate 
of  deposit  is  not  subject  to  garnishment, 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
C!ent.  Dig.  ${  73-77 ;   Dec.  IMg.  «=s38.] 

2.  Appeal  and  Ebror  «=»1009(1)— Review— 
FmniNos  BT  Cbanobixob. 

A  case  appealed  from  the  chancery  court 
is  for  trial  de  novo  on  the  record  before  the 
chancellor,  whose  findings  are  to  be  accepted  un- 
less against  the  preponderance  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3970,  3078;  Dec.  Dig.  <S=> 
1009(1).] 

3.  Bnxa  ANO  Notes  ®=>497(2)  —  Bubdkn  of 
Proof— Knowledqx  of  Defenses. 

In  an  action  on  a  negotiable  certificate  of 
deposit  by  one  who  purchased  it  before  maturi^ 
for  full  value,  the  burden  is  on  the  bank  issuing 
the  certificate  to  prove  by  a  preponderance  m 
the  evidence  that  plaintiff  bad  notice  of  the  de- 
fenses or  information  sufficient  to  put  it  on  In- 
quiry. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  DiB.  |§  1676,  1677,  1686,  1687; 
Dec.  Dig.  <S=4t)7(2).] 

4.  Bills  and  Notes  <S=9525  —  Evtoknce  — 
KNOWLEnoE  OF  Defenses. 

In  a  suit  by  a  bank  on  a  certificate  of  de- 
posit issued  by  another  bank  to  an  insurance 
company  and  assigned  to  the  plaintifE  before 
maturity  for  value,  evidence  held  not  to  show 
tbat  the  plaintiff  had  knowledge  of  any  defense 
against  the  certificate  arising  from  the  fact  that 
It  had  been  given  for  the  proceeds  of  a  fraudu- 
lent sale  of  corporate  Stock  by  an  agent  of  the 
insurance  company,  and  that  the  bank  <iH"'"g 
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it  had  been  thereafter  compeHed  in  garnishment 
proceedings  to  pay  it  to  the  buyer  of  the  stodu 
(Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Cent.  Dig.  Sf  1832-1839;  Dec  Dig.  «=> 
525.] 

5.  Banks  and  Banking  ^=>116(1)— Repbx- 
sentation  bt  omcebs  —  president  — 
Knowledoe  or  Defenses. 

Where  the  president  of  an  insarance  oomr 
rany,  who  had  knowledge  that  its  agent  bad 
misrepresented  the  value  of  corporate  stock  sold, 
was  also  the  president  of  the  bank  to  which  the 
certificate  of  deposit  of  the  proceeds  of  the  sale 
of  the  stock  In  another  bank  was  assigned,  the 
president's  knowledge  of  the  fraud  is  not  imput- 
ed to  the  bank  if  he,  in  assigning;  the  certificate 
to  the  bank,  acted  only  for  the  usurance  com- 
pany. 

[Bd.  Kote. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  282;  Dec.  Dig.  <S=> 
116(1).] 

Appeal  from  MadLson  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Suit  by  the  Union  State  Bank  ot  Shawnee, 
Oklahoma,  against  the  First  National  Bank 
of  Huutsville,  Arkansas.  Decree  for  de- 
fendant, and  plaintiff  appeals.  Reversed, 
and  judgment  entered  for  plaintiff. 

McCtJLLOCH,  a  J.  Appellant  instituted 
this  action  against  appellee  in  the  chancery 
court  of  Madison  oounty  to  recover  the 
amount,  of  a  time  certificate  of  deposit  for 
the  sum  of  $405  issued  by  appellee  to  the 
Shawnee  Iiife  Insurance  Company,  an  Okla- 
homa corporation,  and  by  the  latter  assigned 
to  appellant  for  a  valuable  oonslderation. 
The  certificate  of  deposit  was  issued  on 
August  26,  1911,  payable  one  year  after 
date,  with  Interest  at  tlie  rate  of  3  per  cent, 
per  annum,  and  was  duly  assigned  by  the 
payee  to  appellant  on  January  6,  1912,  by 
written  indorsement  The  certificate  was 
negotiable  in  form  and  constituted  negotiable 
paper  witliin  the  legal  meaning  of  that  term. 
Appellant  purchased  the  certificate  before 
maturity  and  paid  full  value  therefor,  ac- 
cording to  tlie  undisputed  evidence,  and  the 
only  question  in  the  case  is  whether  or  not 
appellant  was  an  innocent  purchaser  without 
knowledge  of  any  defense  against  a  suit  on 
the  instrument 

Appellee  defended  on  the  ground  that  it 
had,  prior  to  the  commencement  of  the  suit, 
paid  the  money  over  to  E.  A.  Routh  and  S. 

6.  Parsley  pursuant  to  a  decree  of  the 
chancery  court  instituted  by  them  against 
the  Shawnee  Life  Insurance  Company,  and 
in  which  the  appellee  was  summoned  as 
garnishee.  Appellee  alleged  in  its  answer 
that  Routh  and  Parsley  purchased  stock  in 
said  Shawnee  Life  Insurance  Company  from 
an  agent  named  McClung,  who  misrepresent- 
ed the  par  value  of  the  stock  and  fraudulent- 
ly induced  them  to  purchase  the  same,  and 
that  the  deposit  in  appellee  bank  was  a  part  of 
the  money  paid  to  said  agent  for  the  pur- 
chase price  of  said  stock.  It  is  also  alleged 
that  appellant  when  it  accepted  an  assign- 
ment ot  the  certificate  of  deposit,  had  full 


Infonuation  of  the  fraud  of  said  agent  and 
that  it  aided  in  the  perpetration  of  said  fraud 
by  ace^;>ting  the  transfer  of  the  certificate 
of  deposit  The  record  of  the  former  suit 
referred  to  was  bronglit  into  the  record  in 
this  case  and  shows  that  the  chancery  court 
rendered  a  decree  in  favor  of  Routh  and 
Parsley  for  the  recovery  of  the  price  paid  by 
them  for  the  stock,  and  that  appellee  was 
directed  to  pay  the  amount  of  said  certificate 
of  deposit  over  to  said  parties.  This  case 
was  heard  upon  the  depositions  of  witnesses 
and  said  record  of  the  former  case,  and  the 
dianceUor  found  the  issues  in  favor  of  appel- 
lee and  dismissed  the  complaint  for  want  of 
equity.  No  questlan  Is  raised  as  to  the  case 
being  brought  in  the  .chancery  court  Instead 
of  the  circuit  court.  . 

[1->]  It  was  alleged  in  the  complaint  that 
the  certificate  of  deposit  had  been  destroyed 
by  fire  in  a  building  in  Shawnee,  Okl.,  and 
the  testimony  established  the  fact  beyond 
dispute  that  appellant  purchased  the  certifi- 
cates as  aforestdd,  and  after  maturity,  and 
the  refusal  of  the  appellee  bank  to  pay  same^ 
it  was  turned  over  to  an  attorney  in  Shawnee, 
whose  office  was  destroyed  by  fire  and  the 
certificate  of  deposit  was  lost  in  the  fire. 
Appellant  has  abundantly  made  out  Its  zight 
to  recover  the  amount  of  the  certificate  un- 
less it  was  a  party  to  the  frand  or  had 
such  information  as  would  bar  it  from  the 
right  of  recovery.  The  debt  evidenced  by 
the  certificate  of  deposit,  which  was  a  ne- 
gotiable instrument,  was  not  subject  to  gar- 
nishment We  are  not  fttvored  with  any 
statement  of  the  reasons  upon  which  the 
chancery  court  denied  the  right  of  appellant 
to  recover  on  the  certificate  of  deposit  other 
than  that  appellant  had  knowledge  at  the 
time  it  accepted  the  assignment  of  the  certifi- 
cate of  deposit  of  the  alleged  fraudulent  con- 
duct of  the  agent  of  the  insurance  company. 
The  argument  of  the  case  here  is  confined 
solely  to  the  question  whether  or  not  the 
proof  is  suflSdent  to  establish  a  finding  that 
appellant  was  not  an  innocent  purchaser  for 
value,  and  we  therefore  pass  over  without 
discussion  any  other  question  which  might 
have  been  raised  in  the  case.  The  case  hav- 
ing been  tried  in  the  chancery  court,  it  comes 
to  us  for  trial  de  novo  on  the  record  made 
before  the  chancellor,  and  it  is  our  duty 
to  accept  the  finding  of  the  chancellor  unless 
it  is  found  to  be  against  the  preponderance 
of  the  evidence.  The  proof  is  undisputed,  as 
before  stated,  that  appellant  purchased  the 
certificate  of  deposit  before  maturity  and 
paid  full  value  for  it  The  burden  of  proof 
is  therefore  upon  the  appellee  to  show  that 
appellant  had  notice  of  the  defenses  against 
the  enforcement  of  the  paper,  or  was  put  in 
possession  of  such  information  as  was  sniffi- 
dent  to  put  it  upon  inquiry.  That  burden 
must  be  sustained  by  a  prep(xiderance  of  tlie 
evidence. 

[4]  Appellant  was  engaged  in  the  bank- 
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Ing  busdness  in  Shawnee,  OfeL,  and  tbe 
Sbawnee  Life  Insurance  Company  was  also 
domiciled  at  that  placeu  Appellee  Is  engaged 
In  the  bonking  bnslnaBa  at  HantsrUle,  Ark. 
Appellant  Introduced  its  casbler  as  a  witness, 
who  testified  that  the  purc^ae  of  this  cer- 
tificate of  deposit  was  made  along  with  other 
negotiable  paper  from  the  Shawnee  Life  In- 
smrance  Company,  and  that  those  acting  for 
the  bank  In  the  transaction  .had  no  knowl- 
edge of  any  Infirmities  in  the  Instrument  so 
purchased  or  of  any  defenses  against  It. 
There  is  no  contradiction  whatever  in  the 
testimony,  and  It  must  be  accepted  as  estab- 
lishing the  fact  that  appellant  bank  was  an 
innocent  pnrcliaser  of  tbe  paper,  unless  it 
be  shown  that  information  was  otherwise 
brought  to  the  attention  ot  those  who  bad 
charge  of  tbe  affairs  of  tbe  bank. 

It  appears  from  the  testimony  that  M. 
C.  Flemming  was  president  of  the  appellant 
bank  during  the  years  1911  and  1912,  and 
tbat  he  was  also  president  of  the  Shawnee 
life  Insurance  Company.  Tbe  testimony  is 
imdlspnted,  however,  that  he  was  president 
only  in  name  and  had  nothing  to  do  with  the 
management  of  the  affairs  of  the  bank  until 
June,  1912,  which  was  about  six  months  aft- 
er the  bank  had  become  the  owner  of  the 
certificate  of  deposit.  Flemming  testified 
as  a  witness,  and  his  testimony,  as  well  as 
that  of  the  cashier  of  the  bank,  shows  that 
be  had  nothing  to  do  with  the  management 
of  the  affairs  of  the  bank.  He  testified,  also, 
tbat  he  had  no  knowledge  or  information 
tbat  there  was  any  defense  to  this  pai>er. 
Tbe  testimony  adduced  by  the  appellee  shows 
that  in  the  autumn  of  1911  Ronth  and  Pars- 
ley wrote  letters  to  the  insurance  company, 
informing  the  latter  of  the  alleged  fraud  of 
Its  agent  in  misrepresenting  the  face  value  of 
the  stock  sold  to  them,  and  that  they  re- 
ceived replies  to  those  letters  signed  by  Flem- 
ming as  president.  Flemming  testified  that 
be  signed  the  correspondence,  which  was 
very  voluminous,  that  was  brought  to  him 
from  time  to  time  by  the  secretary  of  the 
company,  and  that  he  signed  without  reading 
It  Flemming  acted  oitiz^  for  the  Insur- 
ance company  in  making  the  sale  of  aaid 
secnrltieB  to  the  bank.  Now,  the  alleged 
fraudulent  conduct  of  McClung  in  misrepre- 
senting to  Bonth  and  Parsley  the  value  of 
tbe  stock  is  Important  only  in  so  far  as  it 
tends  to  show  the  fraud  of  the  insurance 
company  in  divesting  itself  of  title  to  its 
property.  Including  this  certificate  of  deposit. 
Tlie  Insurance  company  owned  tbe  certificate 
of  deposit  and  had  the  right  to  assign  it,  if 
done  so  without  design  to  defraud  creditors, 
notwithstanding  the  fact  that  its  agent  had 
perpetrated  a  fraud  in  making  a  sale  of  the 
stock  to  Ronth  and  Parsley.  There  is  no 
evidence  whatever  that  the  Insurance  com- 
pany assigned  its  secorities  with  any  de- 
sign to  defraud  its  creditors,  for  the  proof 


Is  that  the  whole  batch  of  ■ecoritles  was  as- 
signed, not  for  cash,  but  In-  exchange  for 
other  secuiltleB.  Mere  proof  of  the  fact 
tbat  the  agent  of  the  Insurance  company  had 
been  guilty  of  fraud  in  misrepresenting  the 
face  value  of  the  stock  would  not  under 
the  proof  in  this  case  be  sufficient  to  estab- 
lish a  ti-audulent  design  on  the  part  of  the 
insurance  company  tn  transferring  Its  se- 
curities. 

[S]  Moreover,  tbe  only  proof  relied  on  as 
carrying  information  to  tbe  bank  is  that 
Flemming,  the  president,  was  informed  of 
tbe  fraudulent  conduct  of  the  agent  of  the 
insurance  company  In  making  the  sale  of  the 
stock;  btit,  as  before  stated,  Flemming  was 
not  acting  for  the  bank  In  that  transaction, 
but  was  acdng  entirely  for  the  insurance 
company,  and  his  knowledge  under  those  <^- 
cumstaaces  la  not  imputable  to  the  bank. 
The  burden  of  proof  being  ui>on  tbe  ap- 
pellee to  establish  the  guilty  knowledge  oC 
appellant  in  tine  alleged  fraud  of  the  Shaw- 
nee Life  Insurance  Company,  we  thliA  that 
it  has  wholly  failed  to  maintain  that  bur- 
den, and  that  the  preponderance  of  the  tes- 
timony is  in  favor  of  appellant. 

That  being  true,  it  follows  that  the  decree 
of  the  chancellor  was  erroneous,  and  that 
appellant  is,  upon  the  ^vldence  adduced,  en- 
titled to  a  decree  tn  the  sum  of  f406  with 
interest  at  3  per  cent,  per  annum  from  Au- 
gust 26.  1911. 

The  decree  of  the  chancellor  will  be  re- 
versed, and  judgment  entered  here  accord- 
ingly. 


DUNCAN  et  al.  v.  LIDDLB  et  aL    (No.  211.) 

(Supreme  Court  ot  Arkansas.     Feb.  28,  1916. 
Rehearing  Denied  April  8,  19ia) 

1.  Reuaindebb   €=s>5 — Construction— Intee- 

EST. 

A  husband  and  father  conveyed  land  to  his 
two  minor  cbildrm  and  their  mother.  The  deed 
recited  that  the  interest  of  the  mother  should 
continue  through  her  natural  life  or  widowhood 
in  case  she  should  survive  the  grantor,  and  at 
her  death  or  remarriage  should  pass  to  the  chil- 
dren, or  any  other  children  of  the  marriaee  who 
might  be  bom.  The  father  died,  and  the  mother 
remarried.  Held,  that  possibility  of  future  is- 
sue of  the  marriage  being  determined,  the  infant 
children  who  acquired  a  fee-simple  estate  in  the 
lands  as  tenants  in  common  of  an  undivided  one- 
third,  with  a  contingent  remainder  in  the  inter- 
est conveyed  to  the  mother,  acquired  the  fee  of 
the  whole  lands. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  |  4;  Dec.  Wg.  «s><(.] 

2.  CouBTs  ■S=»472(4)  —  Exclusive  Jurisdio- 
TioN  —  Peopebtt  of  Infakts  —  Court  oi" 
Chancebt. 

The  probate  opnrt  has  exclusive  jurisdic- 
tion to  sell  lands  %f  minors  for  reinvestment, 
and  a  sale  made  under  order  of  the  court  of 
chancery  Is  void  and  the  infants  may  thereafter 
recover  the  property, 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  {  1211;    Dec.  Dig.  <3=>472<4).] 
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3.  EbTOPFKI.    ^a>91(l)— E<iTnTABI.E   EeTOPFEI. 

— What  Conktitittks. 

Where  the  land  of  infants  was  sold  by  the 
court  of  chancery  without  authority,  and  it  did 
not  appear  that  all  of  the  proceeds  were  invest- 
ed in  other  lands,  or  that  the  infants,  after 
reaching  their  majority,  received  the  proceeds 
from  the  other  lands  wliich  were  subsequently 
resold  with  knowledge  of  their  rights  in  the  first 
land,  they  were  not  estopped  from  recovering. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  257;    Dec.  Dig.  «=91(1).] 

Appeal  from  >St.  Francis  Chancery  Court; 
Eidward  D.  Robertson,  Chancellor. 

Action  by  John  Duncan  and  another 
against  Chas.  E<.  Liddle  and  others.  From  a 
decree  for  defendants,  plaintlfTs  am)eal.  Re- 
versed and  remanded,  with  directions. 

The  plaintiffs,  John  Duncan,  a  minor 
whose  disabilities  had  been  removed  by  an 
order  of  court,  and  James  Duncan,  a  minor 
by  his  next  friend,  brought  suit  fbr  the  pos- 
session of  certain  lands  in  St.  Francis  coun- 
ty, conveyed  to  them  and  their  mother  by 
their  father,  Elijah  Duncan,  in  August,  1902. 
The  deed  recites: 

"  *  *  *  I  hereby  grant,  barrain,  sell  and 
convey  unto  the  said  Emma  F.  Duncan,  John 
Duncan  and  James  Duncan  all  my  right  title, 
interest/'  etc  '••  •  »  The  interest  of  said 
Emma  F.  Duncan  herein  intended  to  be  convey- 
ed is  to  continue  during  the  natural  term  of 
her  life  or  widowhood,  should  she  survive  me, 
then  at  her  death  or  marriage  all  the  title  to 
said  lands  shall  pass  to  the  said  John  Duncan 
and  James  Duncan  and  to  any  other  children 
that  may  be  bom  to  Emma  F.  Duncan  by  her 
present  marriage  with  said  Elijah  Dimcan, 
share  and  share  alike." 

The  habendum : 

"To  have  and  to  hold  said  lands  and  lots  to 
the  said  Emma  F.  Duncan  and  James  Duncan, 
as  aforesaid  and  to  the  heirs  and  assigns  of  the 
said  John  Duncan  and  James  Duncan." 

The  defendant  answered,  admitting  that 
the  father  of  plaintiffs  had  been  the  owner 
of  the  land,  and  that  he  conveyed  same  by 
the  deed  as  alleged  In  the  complaint,  under 
the  terms  of  which  It  alleged  a  life  estate 
was  conveyed  to  tbe  mother,  with  contingent 
remainder  therein  to  the  plaintiffs ;  that  up- 
on the  petition  of  plaintiffs,  their  father  as 
nest  friend,  and  their '  mother  and  f&ther, 
the  lands  were  ordered  sold  by  the  chancery 
court  of  St.  Francis  county  for  the  benefit  of 
petitioners,  and  the  proceeds  reinvested  In 
other  lands;  that  they  were  duly  sold  to 
L.  E,  Davenport  for  a  consideration  of  |5,- 
500;  that  Davenport  transferred  his  certifi- 
cate of  purchase  to  H.  W.  Robinson;  and 
that  the  court  confirmed  the  sale  and  order- 
ed the  deed  made  to  said  Robinson  by  Its 
commissioner,  which  was  done  upon  the  pay- 
ment of  the  purcliase  price  by  him. 

It  was  alleged:  That  the  defendants  paid 
the  purchase  money  to  the  commls.sloner, 
which  was  used  by  their  father  for  the  pur- 
chase of  certain  other  lands  in  Lee  county, 
describing  them,  wbldi  were  conveyed  to 
their  mother  and  to  th«m.     A.  copy  of  the 


deed  wns  exhibited.  That  Enima  7.  Duncan, 
the  mother,  OMiveyed  her  Interest  In  the 
last-porchased  lands  to  one  J.  F.  McDougal, 
for  a  consldemtlon  of  $1,500,  and  that  plain- 
tiffs also  conveyed  to  McDougal  an  undivid- 
ed two-thirds  Interest  In  said  Lee  county 
lands  ft>r  (3,000,  of  which  $600  was  paid  in 
cash  to  the  plaintiff  Jno.  Duncan  and  two 
notes  of  $600  each  were  executed  to  him,  due 
November  1,  1911  and  1916,  and  one  note 
was  executed  to  Jas.  Duncan,  due  April  1, 
1915,  with  Interest,  whltdi  was  made  nonne- 
gotlable.  That  the  two  $500  notes  of  John 
Duncan's  were  paid  to  him  In  1911.  T^iat 
the  entire  $1,500  was  received  by  him  from 
J.  F.  McDougal  after  he  was  of  full  age  and 
had  full  knowledge  that  said  lands  In  Lee 
count?  were  bou^bit  with  the  proceeds  of  the 
St  Francis  count?  lands  sold  by  order  of 
the  chancery  court  for  reinvestment,  and 
that  his  acceptance  of  said  purchase  money 
was  a  ratification  of  the  sale,  and  estopped 
him  from  claiming  any  title  to  the  lauds  in 
controvert.  That  Jas.  Duncan,  In  the  year 
1912,  after  becoming  of  full  age,  made  de- 
mand upon  McDougal  for  the  payment  of 
the  annual  Interest  due  upon  the  $1,600  note, 
and  thereby  ratified  the  chancery  sale  of  the 
St  FrancU  county  lauds,  and  that  said 
James  Duncan  still  had  and  held  the  $1,500 
note,  given  by  McDougal  as  part  of  the  pur- 
chase money  for  the  Lee  county  lands,  which 
were  bought  with  the  proceeds  tiosn  the  sale 
of  the  St  Francis  county  Lands,  as  a  valid 
demand  against  the  maker. 

It  was  also  alleged  that  defendant  had 
made  valuable  Improvements  iq>on  the  land 
at  an  expense  of  $1,000,  and  paid  the  taxes 
thereon  since  the  year  1906,  mu<di  ot  the  im- 
provements having  been  made  after  plain- 
tiff John  Duncan  became  of  age  and  Jas. 
Duncan  was  old  enough  to  understand  his 
rights,  and  both  knew  the  Improvements  were 
being  made  and  the  taxes  paid,  and  nude 
no  objection  thereto;  that  the  ImproTements 
were  made  and  the  taxes  paid  in  good  faith, 
relying  upon  the  validity  of  the  chancery 
court  proceedings,  and  In  the  honest  belief 
that  they  had  acquired  title  to  the  lands 
thereunder. 

They  alleged,  further,  that  thegr  were  en- 
titled to  be  reimbursed  tor  the  purchase  mon- 
ey paid  for  the  lands  If  plaintiff  recovered 
them,  that  an  accounting  would  be  neces- 
sary, and  moved  to  transfer  the  CKuse  to  eQ- 
uity,  which  was  done. 

The  petition  for  the  sale  of  the  lands,  with 
the  decree,  report  of  the  commissioner,  the 
confirmation  of  the  sale  and  deed,  were  all 
Introduced  In  evidence,  and  there  was  testi- 
mony tending  to  show  that  a  part  at  least  of 
the  proceeds  realized  from  the  sole  of  the 
lands  In  controversy  was  Invested  In  the  Lee 
county  lands,  which  were  afterwards  sold 
by  the  plaintiffs  as  alleged  In  the  answer. 
I     Plaintiffs  excepted  to  the  documentary  evl- 
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dence  filed  by  defendants,  relating  to  the  de- 
cree and  sale  of  the  St  Francis  oonnty  lands 
and  the  deed  executed,  became  it  appeared 
therefrom  that  the  chancery  court  of  St. 
Franda  coonty  was  without  Jarlsdictlon  of 
the  matter,  which  exceptions  were  overruled. 
The  court  found  that  the  defendants  were 
the  owners  of  the  lands,  and  decreed  accord- 
ingly, from  which  decree  this  appeal  is  pros- 
ecuted. 

J.  W.  Story  and  Walter  Gorman,  both  of 
Forrest  City,  for  appellants.  H.  P.  Roleson, 
of  Marlanna,  R.  J.  Williams,  of  Forrest  City, 
and  W.  W.  Hughes,  of  Memphis,  Tenn.,  for 

appellees. 

EIBBT,  J.  (after  stating  the  facts  as 
above),  [f ,  I]  It  is  properly  contended  that 
this  case  is  controlled  by  Watson  v.  Hender- 
son, 98  Ark.  63,  135  S.  W.  461.  It  was  there 
held  tliat  the  chancery  court  was  without 
jorisdictiou  to  order  the  sale  of  the  lands  of 
a  minor  for  reinvestment,  and,  the  proceed- 
ings of  the  St  Francis  chancery  court  order- 
ing the  sale  of  the  lands  herein  being  with- 
out Jurisdiction,  its  decree  was  void,  and 
plaintiffs  acquired  no  title  to  the  lands 
through  the  deed  of  its  commissioner,  con- 
veying same  in  accordance  with  the  proceed- 
ings and  decree  therefor. 

It  is  insisted  for  appellees  that  under  the 
original  conveyance  from  Elijah  Duncan,  the 
father  of  appellants,  to  them  and  their  moth- 
er, they  acquired  only  a  contingent  remain- 
der in  the  lands,  and  that  the  chancery  court 
bad  Jurisdiction  to  make  the  sale,  within  the 
doctrine  announced  in  Bedford  v.  Bedford, 
106  Ark.  587,  152  S.  W.  129.  It  is  there  held 
that  courts  of  equity  have  Jurisdiction  to 
order  the  sale  of  contingent  remainders  for 
reinvestment,  notwithstanding  one  of  the  re- 
maindermen was  an  infant,  and  that  its  Ju- 
risdiction is  Inherent  and  not  derived  from 
or  conferred  by  statute.  Under  the  convey- 
ance from  Elijah  Duncan  the  plaintiffs  John 
Duncan  and  James  Duncan  acquired  a  fee- 
simple  estate  in  the  lands  conveyed,  as  ten- 
ants in  common  of  an  undivided  one-third 
each  and  the  mother's  one-third,  contingent 
upon  tbe  termination  of  her  estate  by  death 
or  remarriage,  and  subject  to  be  diminished 
by  the  birth  of  other  Children.  Tbe  possi- 
bility of  farther  issue  of  the  marriage  was 
determined  upon  the  death  of  Elijah  Duncan 
and  the  estate  of  the  mother  upon  her  re- 
marriage long  before  salt  brought  herein. 
Tbe  exclusive  Jurisdiction  to  sell  the  lands 
of  tbe  minors  for  reinvestment  was  in  the 
probate  court,  as  already  held  in  Watson  t. 
Henderson,  supra;  and,  the  chancery  court 
baving  no  Jurisdiction  in  flie  matter,  the 
whole  proceeding  therein  was  void,  and  the 
purdiaaers  at  the  smle  scgoired  no  tttte  to 
the  lands. 

[3]  It  Is  Insisted,  in  any  event  that  tbe 
plaintlfrs  acquired  title  to  certain  lands  in 


Lee  county,  purdiased  with  tbe. proceeds  of 
their  St.  Francis  county  lands  realized  from 
the  void  sale  thereof,  and,  with  full  knowl- 
edge that  such  was  the  fact  disposed  of  said 
Lee  county  lands  after  coming  of  age,  and 
thereby  ratified  the  chancery  court's  action 
in  making  tbe  sale,  and  are  estopped  to  deny 
the  defendants'  right  to  possession  thereun- 
der on  that  account.  The  testimony,  how- 
ever, does  not  show  that  the  entire  amount 
realized  from  the  sale  of  the  lands  in  St 
Francis  county  was  invested  in  said  other 
lands  in  Lee  county,  and  neither  can  it  be 
said  to  establish  the  fact  that  said  lands 
were  sold  by  the  minors  and  the  proceeds  en- 
Joyed  by  them  after  knowledge  of  the  unau- 
thorized sale  of  their  St  Francis  county 
lands  by  the  chancery  court  nor  that  they 
still  bad  the  consideration  therefor  at  tbe 
time  of  the  institution  of  this  suit  or  dispos- 
ed of  for  that  purpose.  The  defendants  were 
in  no  wise  induced  to  make  the  purchase  of 
the  lands,  or  in  any  way  misled  into  a 
change  of  attitude  or  position,  so  far  as  said 
purchase  was  concerned  by  any  acts  of  tbe 
minors  after  coming  of  age,  and  the  facts 
are  not  sufficient  to  constitute  an  estoppel 
against  plaintiff  and  cannot  constitute  such 
a  ratification  of  the  void  sale  as  would  make 
it  effectual  against  them. 

The  chancellor  erred  in  finding  otherwise, 
and  tbe  decree  is  reversed  and  the  cause  re- 
manded,, with  directions  to  render  a  decree 
in  accordance  with  this  opinion;  and  for  fur- 
ther proceedings  in  determining  appellees' 
right  to  compensation  for  betterments.  It 
is  so  ordered. 


TUBNEK  v.  COTTON.     (No.  251.) 
(Supreme  Ck>nrt  of  Arkansas.    March  20,  1816^) 

JUSTIOES    OT   THE    PBAOK    O-  1 1 1(2)— JUMSPIO- 

TioN— Amount  ih  Conieovkpsy— How  D«- 

TEBUINED. 

A  justice  of  the  peace  has  jurisdiction  of 
an  action  to  recover  plaintiff's  share  of  a  crop 
and  to  enforce  a  landlord's  lien  where  the  com- 
plaint claims  but  $300,  although  the  proof 
showed  a  greater  sum  to  be  due,  the  amount 
owing  being  unliquidated. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  158,  162,  l(i4,  167; 
Dec.  Dig.  «=344(2).] 

Appeal  from  Circuit  Ourt  Yell  County; 
M.  L.  Davis,  Judge. 

Action  by  W.  E.  Cotton  against  O.  W. 
Turner.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jno.  M.  Parker,  of  Dardanelle,  for  appel- 
lant.   W.  B.  Cotton,  pro  se. 

Mcculloch,  c.  j.  The  plaintiff,  w.  b. 

Cotton,  owns  a  farm  in  Yell  county,  Ark., 
and  rented  it  to  the  defendant,  Q.  W.  Turner, 
for  the  year  1914,  for  a  certain  share  of  the 
crop  gathered.  This  is  an  action  to  recover 
the  Slim  of  $300  for  the  plaintiff's  share  of 
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the  crop  and  to  enforce  a  lasdlord's  lien. 
The  suit  was  Instituted  before  a  Justice  of  the 
peace,  and  upon  the  filing  of  the  pr(H)er  affi- 
davit and  bond  an  order  of  attadunent  was 
issued,  nnder  which  the  crop  was  seized.  The 
case  was  tried  before  a  Jury  In  the  drcnlt 
court,  on  appeal  from  the  Justice  of  the  peace, 
and  the  verdict  was  In  plaintiff's  favor  for 
the  sum  of  $200. 

The  principal  ground  urged  here  for  re- 
versal Is  that  the  evidence  does  not  sustain 
the  verdict  In  fact,  most  of  the  numerous 
assignments  of  error  may  be  disposed  of  In 
determining  the  legal  sufllclency  of  the  evi- 
dence. There  Is  a  sharp  conflict  In  the  tes- 
timony, and  we  think  that  It  Is  sufficient  to 
support  the  verdict 

Another  contention  Is  that  notwithstanding 
the  suit  is  for  but  $300,  the  evidence  adduced 
by  the  plaintiff  tends  to  show  an  Indebted- 
ness considerably  in  excess  of  that  amount, 
and  that  the  court  was  without  Jurisdiction 
for  that  reason.  The  jurisdiction  of  the 
court  must  be  determined  by  the  allegations 
of  the  complaint,  and  not  by  the  evidence 
subsequently  adduced.  Lafferty  v.  Day,  7 
Ark.  260.  The  suit  was  to  enforce  an  un- 
liquidated liability,  and  the  allegation  of  the 
complaint  is  that  the  amount  due  for  rent 
was  $300.  Therefore  the  allegations  control 
for  the  purpose  of  fixing  the  jurisdiction  of 
the  court 

Some  of  the  assignments  of  error  relate  to 
the  instructions  of  the  court,  but  exceptions 
were  not  properly  saved,  and  other  assign- 
ments are  not  of  sufficient  importance  to 
discuss. 

After  a  careful  consideration  of  the  points 
raised  in  the  argument,  we  are  of  the  opin- 
ion that  the  case  was  properly  tried,  and 
that  the  evidence  was  sufficient  to  support 
the  verdict  Therefore  the  judgment  must 
be  affirmed;  and  It  is  so  ordered. 


HICKS  et  aL  V.  HICKS.    (Ko.  274.) 
(Supreme  Court  of  Artansas.    March  20,  1016.) 

1.  StJBBOOATION     «=»41(1)— ADiaNISTBATiyW— 
JXTBISDICnON. 

The  chancery  court,  having  Jurisdiction  to 
assign  dower,  was  the  proper  court  to  enforce  the 
rij^ht  of  the  widow  and  admlniBtratriz  to  subro- 
gation  to  claims  against  the  estate  paid  by  her. 
[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  )  109;   Dec.  Dig.  «=»41(1),] 

2.  APPEAL  AND  Ebbob  «=»907(2)  —  Pbbsump- 

TION — EVIDBNCE  TO  SUPPORT  DECBEE. 

Where  the  evidence  in  a  suit  in  the  chan- 
cery court  was  not  preserved  by  bill  of  excep- 
tions or  otherwise,  the  Supreme  Court  on  appeal 
must  presume  that  if  any  evidence  could  have 
been  offered  which  would  have  supported  the  de- 
cree rendered,  such  evidence  was  m  fact  heard. 

[Ed.  Note. — For  other  cases,  see  Appeal  nnd 
Error^  Cent.  Dig.  {«  2911-2913,  2916,  2916; 
Dec.  tMg.  <8=»007(2),] 


Appeal  frcHU  Pulaski  Cihanoerjr  Court;  Jna 
E.  Martineau,  Chancellor. 

Suit  by  Neoma  6.  Hicks  against  AUen  W. 
Hicks,  Jr.,  and  others.  Decree  for  plalntifl, 
and  defendants  appeaL    Affirmed. 

Vanghan  &  Akers,  of  Little  Rock,  for  ap- 
pellants. E.  B.  Buchanan,  of  Ldttle  Bo<^ 
for  appellee. 

SMITH,  J.  Appellee,  who  is  the  widow  of 
A.  W.  Hicks,  deceased,  and  the  administra- 
trix of  his  estate,  brought  this  suit  against 
the  minor  heirs  of  her  husband  to  hare 
dower  and  homestead  assigned  her.  She 
also  alleged  that  with  her  own  funds  she 
had  paid  claims  which  had  been  probated 
against  her  husband's  estate,  together  with 
certain  expenses  of  administration.  The 
probated  claims  were  designated  a»  "Class 
A"  and  "Class  B"  claims,  class  A  being 
such  as  were  secured  by  specific  liens,  while 
those  of  class  B  were  unsecured.  CJlass  C 
covered  expenses  of  administration.  Appel- 
lee prayed  that  she  be  subrogated  to  the 
rights  of  these  claimants.  The  decree  re- 
cites that  the  cause  was  heard  on  the  plead- 
ings, the  testimony  taken  before  the  spe- 
cial master  and  reduced  to  writing  and  filed 
as  depositions,  the  report  of  the  special 
master  and  the  report  of  the  commissioneTs 
appointed  to  assign  dower  and  homestead, 
and  "testimony  taken  ore  tenus  at  the  bar 
of  the  court."  This  testimony  so  taken  was 
not  preserved  by  bill  of  exceptions  or  other- 
wise. This  appeal  has  been  prosecuted  from 
a  decree  which  granted  appellee  the  rellet 
prayed. 

[1]  It  Is  urged  by  appellants  that  the 
chancery  court  had  Jurisdiction  only  in  re- 
gard to  the  assignment  of  dower,  and  that 
appellee  is  not  entitled  to  be  subrogated  to 
the  claims  paid  except  those  which  were  se- 
cured by  specific  liens,  and  that  the  proper 
place  for  the  settlement  and  accounting  of 
the  administratrix  Is  In  the  probate  court. 
There  appears  to  be  nothing  in  the  record  to 
show  that  any  attempt  was  made  to  lift  the 
administration  out  of  the  probate  court;  In 
fact,  the  suit  appears  to  have  been  brought 
to  enforce  subrogation  only  as  to  probated 
claims  and  allowances.  It  Is  conceded  that 
the  chancery  court  had  jurisdiction  to  assign 
dower,  and  it  was,  of  course,  the  proper 
court  to  enforce  the  right  of  subrogation  if 
such  right  existed. 

[2]  We  do  not  know  what  evidence  was 
beard  before  the  court,  and  in  such  cases  v;e 
must  presume  that,  if  any  evidence  could 
have  been  offered  which  would  have  sup- 
ported the  decree  rendered,  such  evidence 
was,  In  fact,  heard,  'xhat  presumption  must 
be  indulged  here;  and,  Inasmuch  as  et1- 
dence  might  have  been  offered  which  would 
have  entitled  appellee  to  subrogation,  the 
decree  will  be  affirmed. 
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DODSON  ▼.  CliAKK  COUNTY  LXJMBER  CO. 
(No.  256.) 

(Sapreme  Court  o<  Arkansas.    March  20,  1916.) 

1.  Cabbiebs  «=»235  —  "Commoh  Cabbiib" — 
LooeiNe  Raizsoad. 

To  constitute  a  "commmi  carrier,"  the  busi- 
ness as  such  must  be  regular  and  customary  in 
its  character,  and  not  casual  only,  and  must  be 
carried  on  as  business  and  be  of  such  a  general 
and  public  nature  that  the  carrier  is  bound  to 
convey  goods  of  all  persons  indifferently  who 
offer  payment  for  carriage;  and  hence  a  log- 
ging company  operating  a  railroad  to  haul  tim- 
ber to  its  mill,  on  which  it  occasionally  hauled 
material  for  others,  but  which  did  not  carry 
passengen  at  all  except  gratuitously  and  under 
a  stipmatian  exempting  it  from  liability  for  neg- 
ligence, was  not  a  "common  carrier"  of  passen- 
gers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  966,  967 ;  Dec.  Dig.  <8=>235. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier.] 

2.  Cabkiebs  €=»307(4)— LoGoiNO  Bailboap— 
Cabbiaob  of  Passenoeb— ExsupnoN  tbou 

LlABIUIT. 

A  logging  company,  which  constructed  a 
railroad  to  haul  the  owner's  material  to  its 
sawmiU,  and  which  agreed  to  haul  material  for 
plaintiff  at  a  fixed  charge,  and  in  consideration 
tbereof  permitted  plaintiff  to  ride  on  its  train 
in  going  to  and  from  the  place  where  he  was  get- 
ting out  the  material  and  which  obtained  plain- 
tiff's signature  to  a  stipulation  exempting  it- 
self from  all  liability  for  damages  to  plaintiff 
while  riding  on  train,  whether  arising  irran  its 
negligence  or  not,  and  requiring  him  to  assume 
all  risks  of  injury,  was  not  liable  for  injury  to 
plaintiff  from  a  derailment  due  to  its  negli- 
gence, as  the  stipulation  was  binding  on  the 
plaintiff,  regardless  of  whether  he  signed  a  stip- 
ulation for  that  particular  trip  or  not. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1256;   Dec.  Dig.  <8=»307(4).] 

Appeal  from  Circuit  Court,  Clark  County; 
G€o.  K.  Haynle,  Judge. 

Action  by  D.  H.  Dodson  against  the  Clark 
Comity  Lumber  Comi>any.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

U.  B.  Means,  of  Malvern,  T.  D.  Crawford, 
of  Little  Bock,  and  McMillan  ft  McMillan,  of 
Arkadelphla,  for  appellant  McRae  ft  T<»np- 
Uns,  ot  Preacott,  for  appellee. 

HcCCLLOCH,  C.  J.  The  defendant,  Clark 
County  Lumber  Company,  Is  a  domestic  cor- 
poration organized,  principally,  for  the  pur- 
pose ot  operating  sawmlUs  and  planing  mills, 
but  under  its  cbarter  it  was  also  authorized 
to  operate  a  railroad.  The  corporation  built, 
In  ccxmectlon  with  its  sawmill,  a  railroad  12 
miles  in  length  running  out  from  Smltbton,  a 
point  in  Clark  coimty.  Ark.  The  road  was 
built  out  Into  the  timber  for  the  purpose  of 
hauling  material  to  the  mill,  but  the  testi- 
mony shows  that  occasionally  material  was 
hauled  for  others.  The  plaintiff,  D.  H.  Dod- 
son, was  Injured  while  he  was  a  passenger 
Ml  the  train,  and  Instituted  this  action  to 
recover  damages. 

[1]  The  material  facts  are  undisputed,  and 
the  trial  court  Instructed  the  Jury  to  return 


a  verdict  in  favor  of  the  defendant.  The 
plaintiff  was  getting  out  heading  material 
near  the  terminus  of  the  railroad,  and  Al- 
tered Into  negotiations  with  defendant  to 
haul  material  for  him,  and  an  agreement  was 
finally  reached  by  the  manager  of  defend- 
ant's business,  including  the  railroad,  to  haul 
the  material  for  |2  per  cord,  and  there  was 
a  further  agreement,  In  consideration  of  the 
price  to  be  charged,  that  plaintiff  should 
have  the  right  to  ride  on  the  train  when  go- 
ing to  and  from  the  place  he  was  engaged  In 
getting  out  the  material.  The  defendant  was 
not  engaged  in  carrying  passengers,  but  per- 
sons occasionally  were  allowed  to  ride  with- 
out charge.  The  rule  of  the  company  was 
that  no  person  should  be  allowed  to  ride 
without  signing  a  written  stipulation  waiving 
the  right  to  hold  the  company  liable  for  dam- 
ages on  account  of  injuries  received  while 
being  transported  over  the  road.  Plaintiff 
signed  the  stipulation,  which  Is  in  the  fol- 
lowing words: 

"I  have  asked  permission  to  ride  the  Log 
Train  of  Clark  County  Lumber  Company  from 
Smithton,  Arkansas,  to  Good-By,  Arkansas, 
without  charge.  I  know  that  it  does  not  carry 
passengers,  and  is  not  equipped  therefor,  and  in 
consideration  of  permission  to  ride  thereon,  I 
hereby  release  and  discharge  said  company,  its 
servants  or  employes  from  all  liability  for  dam- 
ages, that  may  result  to  me,  my  heira  or  legal 
representatives,  b^  reason  of  riding  on  said 
train,  whether  arising  ft'om  its  negligence  or 
not,  and  hereby  assume  all  risks  of  injury." 

On  September  26,  1913,  the  caboose  In 
which  plaintiff  was  riding  was  derailed,  and 
plaintiff  received  serious  Injuries.  The  evi- 
dence is  sulBcient  to  warrant  the  conclusion 
that  the  derailment  occurred  by  reason  of 
negligence  of  the  defendant  in  its  track  equip- 
ment. The  ground  upon  which  the  court  de- 
cided In  favor  of  the  defendant  was  that  the 
stipulation  waiving  the  right  to  recover  dam- 
ages was  binding  on  the  plaintiff.  We  are 
of  the  opinion  that  the  court  reached  the 
right  conclusion  on  that  question. 

We  decided,  in  St  Louis,  I.  M.  &  S.  By. 
Ca  V.  Pltcock,  82  Ark.  441,  101  S.  W.  725, 
118  Am.  St  Rep.  84,  12  Ann.  Cas.  582,  that 
(quoting  from  the  syllabus) : 

"A  railroad  company  ia  liable  to  a  passenger 
injured  through  its  negligence,  though  at  the 
time  of  his  injury  he  was  riding  on  a  free  pass 
which  stipulated  that  he  'assumed  all  risks  of  ac- 
cidents and  damages  without  claim  upon  the 
company':  such  stipulation  being  contrary  to 
public  policy." 

That  case  related,  however,  to  a  public  car- 
rier of  passengers,  and  the  basis  of  the  de- 
cision was  that  It  was  contrary  to  public  pol- 
icy to  permit  such  a  carrier  to  thus  exempt 
itself  from  liability.  In  the  present  case,  the 
defendant  was  not  a  public  carrier  of  pas- 
sengers. Indeed,  the  evidence  is  scarcely 
sufiicient  to  show  that  It  was  a  public  car- 
rier of  goods,  for  the  testimony  is  that  it 
was  only  a  log  road  that  was  being  operated, 
and  that  defendant  did  not  undertake  to 
caiTy  freight  for  all  who  applied,  but  merely 
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on  some  occasions  did  carry  It  for  others. 
We  hare  stated  the  rale  to  be  that: 
"In  order  to  constltTite  one  a  common  carrier, 
the  bnaineas  aa  snch  must  be  regular  and  custom- 
ary in  its  character,  and  not  casual  only.  An 
occasional  undertaking  to  carry  goods  will  not 
make  one  a  common  carrier.  But  the  business 
of  carrying  must  be  conducted  as  a  business, 
and  must  be  of  such  a  general  and  public  nature 
that  a  person  carrying  it  on  is  bound  to  con- 
vey goods  of  all  persons  indifferently  who  of- 
fer to  pay  for  the  transportation  thereof."  Ar- 
kadelphia  Milling  Co.  v.  Smoker  Merchandise 
Co.,  100  Ark.  37,  138  S.  W.  680. 

[2]  Bat  whatever  the  testlm(»iy  may  have 
been  with  respect  to  the  carrying  of  goods, 
it  is  undisputed  that  the  defendant  was  not 
a  carrier  of  passengers  for  hire  and  did  not 
carry  passengers  at  all  except  gratuitously, 
and  that,  too,  under  a  stipulation  of  exemp- 
tion from  liability.  That  being  true,  the  doc- 
trine of  the  Pitcock  Case,  supra,  has  no  ap- 
plication, and  there  is  no  reason  for  holding 
that  defendant,  like  any  other  persoh  or  cor- 
poration performing  a  service  gratuitously, 
may  not  exempt  Itself  from  liability.  In  the 
Pitcock  Case  we  recognized  the  contrariety 
of  Judicial  opinion  nx)on  the  question  whether 
a  public  carrier  of  passengers  could  thus  ex- 
empt Itself,  and  we  deliberately  took  our  po- 
sition on  that  question;  but  that  has  no 
bearing  upon  the  law  of  private  contracts 
which  do  not  cover  th^  performance  of  a  pub- 
lic service.  The  Supreme  Court  of  Texas,  In 
the  case  of  Railway  Co.  v.  McGJown,  65  Tex. 
640,  took  the  same  position  that  we  did  in 
the  Pitcock  Case.  But  in  the  recent  case  of 
SulUvan-Sanford  Lumber  Co.  v.  Watson,  106 
Tex.  4,  155  S.  W.  179,  that  court  decided 
that  a  corporation  operating  a  log  road  for 
Its  own  convenience,  and  not  engaged  as  a 
public  carrier,  could  exempt  Itself  from  lia- 
bility. That  position  appears  to  us  as  being 
entirely  sound,  and  we  bold  that  the  de- 
fendant In  this  case,  even  though  it  was 
carrying  the  plaintifr  for  a  consideration 
growing  out  of  the  contract  of  carrying  his 
material,  was  not  a  "public  carrier,"  and, 
being  engaged  in  performing  purely  a  private 
service,  had  the  right  to  prescribe  the  terms 
on  which  It  would  perform  the  same. 

Now,  the  evidence  adduced  by  the  defend- 
ant Is  to  the  effect  that  the  plaintiff  signed 
the  stipulation  corverlng  the  trip  during 
which  he  was  injured,  and  the  particular  in- 
strument signed  by  plaintiff  and  dated  of 
that  date  was  produced  at  the  trial ;  but  the 
plaintiff  denied  that  he  had  signed  the  stipu- 
lation on  that  day.  He  admitted  that  he 
signed  the  particular  instrument  thus  produce 
ed,  which  bore  that  date ;  but  he  claimed  he 
did  not  sign  It  on  that  date.  It  may  be  said 
that  there  is  a  conflict  as  to  whether  or  not 
he  signed  the  stipulation  for  that  particular 
trip;  but  there  is  no  dispute  as  to  the  fact 
that  he  on  numerous  occasions  signed  those 
stipulations,  and  it  is  unimportant  whether 
he  signed  one  for  that  particular  trip  or  not, 
for  he  was  advised  as  to  the  conditions  upon 


which  be  conld  ride  on  the  train,  and  he  ac- 
cepted those  conditions  when  be  took  pas- 
sage. 

We  are  of  the  opinion  therefore,  upon  the 
undisputed  evidence,  that  the  instruction  of 
the  court  was  correct;  so  the  Judgment  it 
affirmed 


YAZOO  &  M.  V.  R  CO.  v.  SOIX)HON  et  »L 

(No.  260.) 
(Supreme  Court  of  Arkansas.    March  20, 1916.) 

1.  Cahkibbs  9=376  —  Cabbiage  or  Goods- 
CoxTKOir-TiTLB— Actions. 

Where  a  contract  of  sale  allows  the  vendee 
and  consignee  to  refuse  the  goods  if  not  in  good 
condition  on  arrival,  the  consignor's  title  is  not 
devested  by  delivery  to  the  carrier,  and  he  ma; 
sue  the  carrier  for  injury  to  such  goods. 

[Ed.  Note. — For  other  cases,  see  Carrien. 
Cent  Dig.  {{  266-271,  363 ;    Dec.  Die.  <9=>K.] 

2.  Apfxai,  and  Bbbob  «3>209(4)— Pbebki«ta- 
IION  or  Oboundb  of  Kevikw — Objbctions 
-^SuFnciKNCT  of  Evidence  of  Title. 

Where  title  is  not  questioned  in  the  lover 
court,  objection  to  lack  of  proof  of  title  can- 
not be  made  upon  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1285;  Dec.  Dig.  «=>209(4).] 

A^eal  from  Circuit  Court,  Phillips  Coon- 
ty;   J.  M.  Jackson,  Judge. 

Action  by  J.  L.  Solomm  and  anotlier 
against  the  Tazoo  &  Mississippi  Valley  RaU- 
road  Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

link  *  Dinning,  of  Helena,  for  appeUant 
Andrews  &  Burke,  of  Helena,  for  appellees. 

WOOD,  J.  The  Solomon-Moore  Land  (Com- 
pany on  February  19,  1913,  shipped  from 
Helena,  Ark.,  to  Memphis,  Tenn.,  over  the 
line  of  appeUant  a  carload  of  cotton  seed. 
The  bill  of  lading  showed  that  the  car  was 
consigned  to  the  Chl(A:asaw  Oil  Compan;. 
The  appellees  sued  appellant,  alleging  that 
the  car  was  rendered  worthless  to  am>ellees 
through  the  negligence  of  appellant  in  delat- 
ing the  transportation.  Appellees  recoveied 
Judgment,  and  appellant  concedes  that  the 
evidence  was  sufficient  to  sustain  the  Judg- 
ment as  to  negligence  on  the  part  of  appel- 
lant, but  insists  that  the  Judgment  Is  erro- 
neous for  two  reasons,  viz. : 

[1]  First.  Because  the  car  was  received  by 
appellant  f.  o.  b.  Helma,  Ark.,  consigned  to  j 
Chickasaw  Oil  Mills,  Memphis,  Tenn.,  which 
appeUant  contends  vested  the  title  in  the  j 
consignee.  AK)ellaikt  relies  upon  the  case  of 
Warren  &  Ouachita  Valley  By.  Co.  v.  Soath- 
em  Lbr.  Co.,  170  S.  W.  998,  where  the  undis- 
puted evidence  showed  that  the  sale  was  on- 
conditional.    We  said: 

"The  delivery  to  the  carrier  under  those  dr- 
cumstances  constituted  a  delivery  to  the  pur- 
chaser and  completed  the  sole,  the  title  to  the 
goods  then  being  in  the  conrignee." 

Again: 

"Tbere  was  no  effort  to  prove,  in  this  case, 
an  intention  not  to  pass  the  title  by  the  deUi» 
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aj  to  the  carrier.  •  •  •  The  contract  of  sale 
being  complete,  the  only  remedy  the  vendor  has 
is  against  bis  vendee  to  recover  the  price,  and 
the  latter  has  a  remedy  against  the  carrier  for 
any  damage  which  aocrned  by  reason  ot  the 
failnre  to  deliver." 

Bat  In  the  case  at  bar  there  was  testimony 
whldi  at  least  would  warrant  a  finding  that 
the  sale  of  the  car  of  seed  was  npon  condi- 
tion that  the  vendee  and  consignee  bad  the 
privilege  to  refuse  the  seed  if  they  were  not 
In  good  condition  when  they  reached  Mem- 
phis. If  such  were  the  fftct,  tbe  sale  was  not 
tincondltlonal  and  complete  when  the  con- 
signor delivered  the  goods  to  appellant  for 
the  consignee.  Tbe  Instant  case  Is  ruled  by 
Gibson  T.  Inman  Packet  Co.,  Ill  Ark.  521, 
164  S.  W.  280,  where  we  held  that  the  con- 
signor has  a  light  of  action  against  the 
carrier  .when  it  appears  that  it  was  not  the 
intention  of  the  parties  to  pass  title  to  the 
property  shlpi>ed  by  delivery  to  the  carrier. 
Hence  the  court  did  not  err  In  refusing  ap- 
pellant's prayer  for  instruction,  telling  the 
jnry  that  the  appellees  had  shown  no  benefi- 
cial interest  or  ownership  In  the  seed,  and 
hence  to  find  for  appellant 

[2]  Second.  Appellant  next  contends  that 
appellees  did  not  show  title  to  tbe  property 
before  shipment.  Tbe  appellant  makes  this 
objection  here  for  tbe  first  time,  and  there- 
fore snch  objection  cannot  avalL  The  cause 
without  objection  progressed  through  the 
lower  court  as  if  appellees  were  the  owners 
of  the  car  before  same  was  offered  for  slilp- 
ment,  and  that  is  the  course  it  must  take 
here.  Brown  ▼.  Le  May,  101  Ark.  95,  141  S. 
W.  750 ;  St  L.  S.  W.  Ry.  C!o.  ▼.  White  Sew- 
ing Mach.  Co.,  78  Ark.  1,  93  S.  W.  58,  8  Ann. 
Cas.  208;  Shinn  r.  Plott,  82  Ark.  260,  101 
S.  W.  742 ;  Cook  v.  Bagnell  Timber  Co.,  78 
AA.  47,  94  S.  W.  695,  8  Ann.  Cas.  251;  Alle- 
gheny Imp.  Co.  V.  Weir,  96  Ark.  500,  132  S. 
W.  462.  See,  also,  Telegraph  Co.  r.  Freeman, 
180  S.  W.  743. 

Tbe  judgment  Is  correct 

AflSrmed. 


DUTT,  Constable,  et  al.  v.  JONES.    (No.  255.) 

(Snpreme  Court  of  Arkansas.    March  20,*  191&) 

Shbbtffs  and  Constabues  <S=9ll8— Relxabk 
or  Propebty— Extent  of  Liability. 

While  a  constable  is  liable  to  the  extent  of 
the  injury  inflicted  for  an  unauthorized  release 
of  property  levied  on  and  taken  into  his  pos- 
eosion,  no  person  can  recover  more  than  the 
value  of  his  interest,  tmless  he  has  a  special 
ownership  ^titling  him  to  recover  the  full 
amount;  so  that,  he  having  released  to  the  at- 
tacking creditor,  against  whom  tbe  debtor  claim- 
ed to  be  entitled  only  to  a  certain  amount  on 
sale  of  the  property,  he  is  liable  to  the  debtor 
only  for  that  amoont,  and  the  rest  <^  the  pro- 
ceeds received  by  the  creditor  on  a  sale  made  by 
him  for  their  full  value  wiU  be  treated  as  ap- 
plied by  liim  in  satisfaction  of  the  debt  due 
oim. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
OonstaUes,  Cent  IMg.  K  196-198;    Dec.  Dig. 


Ai^teal  from  Clicnlt  Court,  Lafayette 
County;   Geo.  B.  Haynie,  Judge. 

Action  by  B.  T.  Jones  against  R.  B.  Duty, 
Constable,  and  the  sureties  on  his  official 
bond.  Judgment  for  plaintiff,  and  defend- 
ants appeaL    Modified. 

Allen  H.  Hamlter,  of  LewUrvlUe,  and  T. 
D.  Crawford,  of  Little  Rods,  for  appellants. 
Searcy  &  Parks,  of  Lewisville,  for  appellee. 

McCULIXXiH,  O.  J.  AppeUee  was  tbe  ten- 
ant of  T.  J.  Stewart  for  the  year  1914  on 
the  tatter's  farm  in  Lafayette  cotinty,  and 
when  the  crop  was  gathered  a  controversy 
arose  between  the  two  parties  as  to  the 
amount  due  tbe  landlord.  Stewart  sued  ap- 
pellee in  October,  1914,  and  obtained  a  judg- 
ment before  a  Justice  of  the  peace  for  a 
certain  amount,  and  caused  execution  to  be 
issued  and  placed  in  the  bands  of  appellant 
Duty,  who  was  constable  of  the  township, 
and  tbe  latter  served  the  writ  by  taking  into 
his  possession  7  boles  of  cotton.  An  appeal 
was  prosecuted  by  appellee  from  that  Judg- 
ment, and  a  bcsid  was  executed  superseding 
the  Judgment  While  that  suit  was  pending 
In  the  circuit  court,  Stewart  Instituted  an- 
other suit  against  appellee  iu  the  Justice  of 
the  peace  court,  and  sued  out  a  landlord's 
attachment  which  was  by  appellant,  as  con- 
stable, levied  on  5  bales  of  appellee's  cotton, 
making  12  bales  In  all  which  came  into  the 
custody  of  appellant,  as  constable. 

Before  either  of  those  suits  was  finally  dis- 
posed of  Stewart  sold  the  cotton,  with  per- 
mission of  the  constable,  as  some  of  the  evi- 
dence tends  to  show,  and  converted  the  pro- 
ceeds to  his  own  use.  Stewart  tendered  to 
appellee  the  sum  of  $43,  which  he  claimed 
represented  all  the  interest  appellee  had  in 
tbe  cotton,  but  the  tender  was  declined.  Ap- 
pellee instituted  this  suit  against  the  con- 
stable, and  the  sureUea  on  his  official  bond, 
for  tbe  full  value  of  the  12  bales  of  cotton, 
alleging  that  the  constable  bad  wrongfully 
permitted  the  cotton  to  be  taken  and  convert- 
ed by  Stewart,  and  on  trial  before  a  Jury  a 
verdict  was  rendered  in  appellee's  favor,  as- 
sessing bis  damages  at  the  full  amount  of 
the  value  of  the  12  bales  of  cotton.  During, 
the  pendency  of  the  two  suits  Instituted  by' 
Stewart  against  appellee  those  two  parties 
met  and  attempted  to  settle  thi^  differences. 
Tbe  ccmtention  of  appellee  in  the  negotia- 
tions was  that  if  tbe  cotton  should  be  sold 
for  7  cents  per  pound,  his  Interest  would 
be  $216.81;  but  Stewart  on  the  other  hand, 
contended  that  appellee's  Interest  would  only 
amount  to  $43  if  'the  cotton  be  sold  at  7 
cents  per  pound.  It  was,  in  fact,  sold  by 
Stewart  for  7  cents  per  pound,  and  the  lat- 
ter tendered  to  appellee  $43,  the  amount  he 
claimed  was  due,  but,  as  before  stated,  the 
tender  was  refused. 

It  appears  to  us  that  tbe  testimony  greatly 
preponderates  in  f&vor  of   Stewart's   state- 
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tnent  that  there  xras  an  agreement  between 
him  and  appellee  that  the  cotton  should  be 
sold  tar  7  cents,  and  that  porsuant  to  that 
agreement  be  made  the  sale  and  dismissed 
the  suits;  but  appellee  testifled  that  he  did 
not  agree  to  the  sale  of  the  cotton,  and  that 
made  a  sufficiency  of  testimony  to  warrant 
submission  of  that  Issue  to  the  Jury.  The 
only  contention  made  by  appellee,  however, 
is  that  he  was  insisting  on  the  amount  which 
be  claimed  was  due  him  out  of  the  cotton  U 
It  was  sold  at  7  cents.  He  does  not  claim 
that  the  cotton  was  sold  for  less  than  its 
value,  or  that  he  had  any  objections  to  the 
sale  at  that  price,  but  bis  sole  objection  was 
that  be  wss  oititled  to  the  sum  of  $216.81 
in  bis  settlement  with  Stewart  if  the  cotton 
was  sold  at  that  price.  In  other  words,  the 
undisputed  testimony  Is  that  the  cotton  was 
sold  at  its  full  value,  and  that  appellee  only 
claimed  that  bis  Interest  amounted  to  the 
sum  of  $216.81,  and  we  think  the  contention 
of  appellant  is  sound  that  the  amount  of  ap- 
pellee's recovery  should  be  confined  to  the 
actual  amount  of  the  Interest  he  had  in  the 
property. 

The  constable  was  responsible  to  the  ex- 
tent of  the  injury  inflicted  for  an  unauthor- 
Ized  relinquishment  of  control  of  the  prop- 
erty In  his  custody.  De  Yampert  v.  Johnson, 
54  Ark.  165,  15  S.  W.  363.  But  appellee  was 
only  entitled  to  recover  the  amount  of  bis 
interest.  The  constable,  by  levying  upon  the 
cotton  and  taking  it  into  his  possession,  ob- 
tained a  special  property  therein,  and  was 
accountable  to  the  several  parties  Interested 
therein  to  the  extent  of  their  respective  in- 
terests. 2  Freeman  on  Executions,  {  202. 
His  liability  was  to  each  party  only  to  the 
extent  of  bis  interest,  and  for  that  reason 
appellee  can  only  reicover  the  value  of  his 
Interest  This  Is  the  rule  In  all  actions  for 
conversion  unless  the  plaintitf  has  a  special 
ownership  which  entitles  Mm  to  recover  the 
full  amount.  But,  where  the  suit  is  against 
one  who  holds  under  another  person,  or  for 
another  who  has  such  interest,  the  amount 
of  the  recovery  must  be  limited  to  the  value 
of  the  Interest  asserted.  Jones  v.  Horn,  61 
Ark.  19,  9  S.  W.  309,  114  Am,  St  Hep.  17; 
De  Tampert  v.  Johnson,  supra;  C!ocke  v. 
Cross,  57  Ark.  87,  20  S.  W.  918;  Sunny 
South  Lumber  Oo.  v.  Nelmeyer  Lumber  Co., 
63  Ark.  268,  88  S.  W.  902;  Anderson  v.  Jo- 
seph, 95  Ark.  573,  130  8.  W.  165. 

The  remainder  of  the  proceeds  of  the  cot- 
ton must  be  treated  as  having  been  applied 
by  Stewart  In  satisfaction  of  the  debt  due 
him  by'  api)ellee,  including  that  portion  of 
the  debt  for  which  judgment  was  rendered  in 
Stewart's  favor  by  the  Justice  of  the  peace. 
It  Is  therefore  unlmiwrtant  whether  or  not 
Stewart  dismissed  that  suit;  for,  according 
to  the  undisputed  evidence,  he  has  received 
satisfaction,  and  cannot  enforce  the  judg- 
ment 


It  follows  that  the  undisputed  evidoice 
only  sustains  a  recovery  by  appellee  for  the 
sum  of  $216.81,  and  the  Judgment  in  excess 
of  that  amotmt  Is  erroneous,  and  It  will  be 
modified  so  as  to  reduce  it  to  the  amount  to 
which  appellee  is  entitled.  Then  were  no 
exceptions  saved  to  any  of  the  instructions, 
and,  assuming  that  the  case  went  to  the  jary 
under  proper  instnictlons,  we  find  tbat  the 
evidence  Is  sufficient  to  warrant  a  verdict 
to  the  extent  of  the  amount  above  Indicated. 

The  judgment  will  be  modified  in  accord- 
ance with  this  opinion. 


IZAKD  COUNTY  v.  WILIilAMSON. 
(No.  241.) 

(Supreme  Court  of  Arkansas.    March  13,  191& 
Rehearing  Denied  April  8,  1916.) 

Counties  «=5>113(6)— Pubuc  Buii-dinos— So- 

FERVISION     or    CJONSTBDCTION — STATUTES. 

Under  Kirby's  Dig.  i§  1012,  1024,  providini; 
that  when  a  county  court  shall  have  made  an 
order  for  the  erection  of  public  buildings  it  shall 
appoint  some  suitable  person  as  comniissloner, 
who  shall  superintend  the  erection  and  receive 
a  reasonable  compensation  for  his  services, 
where  a  coant:r  court  appointed  a  party  commis- 
sioner of  public  buildings,  calling  him  building 
commissioner,  to  supervise  the  construction  of 
a  new  conrthouse,  making  him  an  allowance  for 
compensation,  a  separate  allowance  for  the  same 
purpose  to  another  party,  denominated  associ- 
ate commissioner  in  the  order  appointing  him, 
was  ultra  vires,  and  the  contract  to  pay  him 
void,  as  beyond  the  authority  of  the  county 
court,  since  the  statute  means  that  while  more 
than  one  commissioner  may  b«  appointed,  the 
compensation  con  only  be  a  reasonable  one  for 
one  person. 

[Ed.  Note.— For  other  cases,  see  Counties, 
CJent.  Dig.  {§  174, 180 ;  Dec.  Dig.  «=>113(6).] 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Izard  County; 
Z.  M.  Horton,  Special  Judge. 

J.  W.  Williamson  presented  to  the  county 
court  of  Izard  county  certain  warrants  hi 
his  favor,  which  were  canceled  by  said  court, 
and  from  a  Judgment  of  tbe  circuit  court, 
denying  tbe  county  court's  authority  in  the 
premises,  tbe  County  appeals.  Judgment  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings. 

Bradsbaw,  Rboton  ft  Helm,  of  Little  Rock, 
for  appellant  McCaleb  ft  Beeder,  of  Bates- 
Tille,  for  ai^wUee. 

HART,  J.  Th\a  is  an  appeal  from  the 
judgment  of  the  circolt  court  denying  the 
authority  of  the  county  court  of  Izard  coun- 
ty to  cancel  certain  warrants.  Tbe  county 
court  of  Izard  county  made  an  order,  calling 
in  the  county  warrants  of  that  comity  por- 
suant to  section  1175  of  Klrby's  Digest  for 
the  purpose  of  cancellation  and  reissuance. 
J.  W.  Williamson,  appellee,  pres^ited  to  the 
county  court  five  warrants  In  tbe  sum  of 
$200  each,  issued  on  tbe  30tb  day  of  October. 
1914.     Tbe  county  court  entered  an  order 
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canceling  tbe  said  wamnta,  and  stated  tbat 
each  of  said  warrants  bad  been  Uwrougbly 
examined  by  tbe  court,  and  found  Quit  nme 
of  tbe  warrairta  was  a  }uat  and  legal  evi- 
dence of  tndd>tedneaa  against  said  county. 
WllUamson  ai^iealed  to  tbe  drcnlt  court. 
The  facts  are  tbat  tbe  county  court  made 
an  order,  providing  for  tbe  erection  of  a 
new  courthouse.  W.  A.  Wilson  was  aM>olnt- 
ed  building  commissioner.  At  a  subsequent 
date,  but  prior  to  tbe  erection  of  tbe  build- 
ing, tbe  county  court  entered  an  order,  ap- 
pointing J.  W.  Williamson  as  associate  com- 
missioner. Tbe  county  court  made  an  allow- 
ance to  W.  A.  Wilson  in  the  sum  of  $1,100 
for  bis  services.  A  separate  order  of  al- 
lowance was  made  in  favor  of  J.  W.  Wil- 
liamson in  tbe  sum  of  $1,000.  The  circuit 
court  found  tbat  tbe  warrants  attempted  to 
be  canceled  were  Issued  on  orders  of  tbe 
county  court  on  matters  over  wtiich  it  bad 
jarisdlctlon,  and  that  said  orders  bad  never 
been  appealed  from.  Tbe  court  held  that 
neither  the  county  court  nor  tbe  circuit  court 
on  appeal  bad  any  right  or  authority  to 
cancel  said  warrants.  From  tbe  judgment 
rendered  Izard  county  bas  duly  prosecuted 
an  appeal  to  this  court 

Section  1011  of  Klrby's  Digest  provides  un- 
der what  circumstances  a  county  court  may 
make  an  order  for  the  erection  of  a  court- 
house. Section  1012  provides  that  when 
snch  court  shall  bave  made  an  order  for  the 
erection  of  public  buildings,  it  shall  appoint 
some  suitable  person  as  commissioner  of 
public  bolldlngs,  who  shall  superintend  tbe 
erection  of  tbe  same.  Section  1024  provides 
tbat  tbe  commissioner  of  public  buildings 
shall  receive  reasonable  oomj)ensatlon  for 
his  services.  It  is  the  contention  of  counsel 
for  Izard  county  that  the  county  court  had 
no  authority  to  allow  an  associate  commis- 
sioner compensation  for  services  performed 
in  superintending  tbe  erection  of  tbe  build- 
ing, and  rely  upon  the  case  of  Hllliard  v. 
Bunker,  68  Ark.  347,  58  S.  W.  362.  Counsel 
for  appellee  rely  on  tbe  same  case,  and  con- 
tend that  nnder  it  the  court  might  api>olnt 
two  or  more  commissioners,  but  that  it 
might  only  allow  a  reasonable  compensation 
for  their  services.  They  further  contend 
tbat  any  error  made  by  tbe  court  In  the  al- 
lowance of  compensation  should  bave  been 
corrected  by  appeal,  and  cannot  be  Inquired 
Into  in  tbls  proceeding.  In  tbe  case  of  Mon- 
roe County  V.  Brown,  177  S.  W.  40,  the  court 
beld  tbat: 

"The  mere  fact  tliat  tbe  county  court  bas  er- 
nneoosly  allowed  a  claim  for  an  excessive 
imonnt  does  not  call  for  rrinvestigation  and 
review  in  snbseqnent  proceedings  under  the  stat- 
ute, bat  if  fraud  has  been  practiced  in  the  al- 
lowance itself,  tbe  claim  is  an  illegal  one,  and 
tbe  judgment  may  be  inquired  into  and  set 
•side." 

Tbe  reasoning  of  tbe  court  for  so  holding 
was  quoted  In  tbe  opinion  of  Izard  County 
T.  Vlnoenoes  Bridge  Oo.,  184  S.  W.  67,  this 
day  rendered,  and  need  not  be  rq)eated  bere. 


As  we  bave  already  seen,  section  1012  o£ 
Klrby's  Digest  provides  for  tbe  appointment 
of  a  commissioner  of  public  buildings  when 
the  county  court  bas  determined  ui>on  tbe 
expediency  of  erecting  a  new  courthouse. 
It  is  true  W.  A.  WUson  was  not  called  by 
tbat  precise  title,  and  the  order  denominated 
him  as  building  commissioner.  It  is  evident, 
however,  tbat  be  was  appointed  commission- 
er of  public  buildings  under  tbe  statute  and 
performed  the  services  required  of  liim  by 
statnte.  Williamson  was  denominated  as- 
sociate commissioner  In  tbe  order  ai^wintlng 
blm.  It  is  contended  by  tils  counsel  tbat  tbe 
name  means  nothing,  and  tbat  the  court  bad 
a  right  to  appoint  more  tban  one  commis- 
sioner of  public  buildings.  In  tbe  case  of 
Hllliard  v.  Bonlter,  68  Ark.  340,  58  S.  W. 
362,  the  court  said: 

"The  objection  that  tbe  county  court  appoint- 
ed three  [only  two  were  appointed],  instead  of 
one,  is  abstractly  correct,  but  it  only  goes  to  tlii* 
compensation  to  be  allowed  the  commissioners 
for  services." 

Under  the  authority  of  tbat  case,  tbe  court 
might  employ  more  tban  one  commissioner, 
but  only  one  compensation  could  be  allowed. 
In  the  case  before  us,  compensation  was  al- 
lowed Wilson  and  Williamson  separately. 
This  tbe  court  bad  no  authority  to  do.  Wil- 
son was  first  aiHtolnted  as  commissioner  of 
public  buildings.  The  Legislature  provided 
for  the  appointment  of  such  commissioner, 
and  imposed  upon  bim  certain  duties.  Sncfa 
regulation  of  tbe  Legislature  was  binding 
njfou  tbe  connty  ooort,  and  is  exclusive  of  all 
other  methods  to  be  pursued  by  It  Tbe 
making  of  tbe  allowance  to  Williamson  was 
ultra  vires,  and  tbe  contract  is  vOid,  and 
to  pay  blm  separately  at  an  agreed  price  or 
upon  a  quantum  meruit  out  of  tbe  public 
funds  was  beyond  the  authority  of  tbe  coun- 
ty court  Under  tbe  statute  tbe  county  court 
bad  authority  to  appoint  a  commissioner  of 
public  buUdlngs  and  to  allow  bim  a  reascm- 
able  compensation  therefor.  The  court  l>aa 
construed  the  statute  to  mean  that  more 
ttian  one  commissioner  may  be  appointed  by 
the  county  court  but  tbat  the  compensation 
allowed  could  be  only  a  reasonable  one  for 
one  person.  Ibe  reason  is  tbat  It  Is  tbe 
spirit  of  our  laws  to  collect  from  the  people 
only  such  an  amount  of  money  by  taxation 
as  may  be  allowed  by  law.  If  tbe  county 
court  bad  allowed  Williamson  and  Wilson 
compensation  in  one  order  and  they  bad  ac- 
cepted it  tbe  court  could  not  be  concerned 
atx>nt  bow  they  divided  It  provided  only  a 
reasonable  compensation  for  one  person  bad 
been  allowed.  In  tbe  case  before  us  a  sepa- 
rate compensation  was  allowed  to  William- 
son, and  this  tbe  court  bad  no  authority  to 
do,  for  it  had  already  ai^winted  a  commis- 
sioner to  superintend  tbe  erection  of  the 
courthouse,  and  a  fee  was  allowed  him  (or 
tbat  purpose. 

It  follows  that  the  action  of  tbe  court  In 
making  tbe  allowance   to   WUllamson  was 
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without  Jurisdiction,  and  the  county  court 
was  right  In  canceling  the  warrants.  There- 
fore the  Judgment  must  be  reversed,  and 
the  cause  will  be  remanded  for  further  pro- 
ceedings according  to  law,  and  not  Incon- 
sistent with  this  opinion. 

SMITH,  J.,  dissents. 


GAU/EY  ▼.  mOKBTTS  et  al.    (No.  232.) 

(Supreme  Court  of  Arkansaa.     March  6,  1916. 
Rehearing  Denied  April  8,  1916.) 

1.  Pabhtion  «=5>46(1,  2)— Pabtiks— Tenants. 

In  a  suit  between  the  heirs  at  law  of  a  de- 
cedent for  partition  of  his  land,  involving  the 
right  to  a  fund  in  the  hands  of  a  commissioner 
after  sale,  a  tenant  who  claimed  no  interest  in 
the  fund  and  as  to  whose  liability  no  question 
was  made  and  against  whom  no  judgment  was 
asked,  was  not  a  proper  or  necessary  party,  as 
to  make  him  a  party  would  involve  the  deter- 
mination of  new  Issues  changing  the  nature  of 
the  cause. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Gent.  Dig.  {  114;   Dec.  Dig.  (£=346(1,2).] 

2.  Pahtttion  «=>109(5)  —  Saub  —  Notiok  — 

RSNTS. 

A  finding  that  the  commissioner  to  make 
sale  in  partition  employed  an  auctioneer,  who 
announced  that  he  was  selling  only  the  land,  as 
against  a  decree  for  sale  making  no  reservation 
of  the  crops  and  a  deed  containing  no  reserva- 
tion, was  insufficient  to  reserve  the  share  crop- 
per's rents. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  I  379;    Dec  Dig.  «=>109(5).] 

8.  PABTmon   «s»106— Pubohabeb's   Tiiud— 

CONFIBUATION. 

Until  confirmed  by  the  court,  a  commia- 
sioner's  sale  under  a  decree  of  court  Is  not  final, 
so  as  to  pass  the  title,  and  the  sale  may  be  set 
aside  before  confirmation,  upon  sufficient 
grounds.  Tet  the  i>arcbaser  does  not  acquire  a 
mere  option,  but  a  right  to  a  deed  which  becomes 
perfect  upon  the  confirmati<»,  and  which,  on 
confirmation,  relates  back  to  the  time  of  the 
purchase,  and  conveys  such  interest  as  be  would 
nave  acquired  if  he  had  received  the  deed  at  the 
time  of  his  purchase. 

(Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  f  S  353-361 ;  Dec.  Dig.  «=>106.] 

Appeal  from  Benton  Chancery  Coart;  T. 
H.  Humphreys,  Chancellor. 

Suit  for  partition  between  Jas.  M.  Ricketts 
and  others,  heirs  at  law,  of  William  Ricketts, 
deceased.  In  which  T.  O.  Galley  filed  an  In- 
tervention, to  which  the  other  parties  an- 
swered. Decree  for  the  heirs,  and  the  Inter- 
vener appeals.  Reversed,  and  cause  remand- 
ed, with  directions. 

McGill  &  Llndsey,  of  Bentonvllle,  for  ai>- 
pellant  E.  P.  Watson,  of  Bentonvllle,  for  ap- 
pellees. 

SMITH,  J.  In  a  suit  In  the  chancery  court 
between  the  heirs  at  law  of  William  Ricketts, 
deceased,  for  the  partition  of  the  lands  of 
the  deceased,  there  was  rendered,  on  the  14th 
day  of  April,  1914,  a  decree  finding  and  de- 
dailng  the  several  Interests  of  the  parties, 


and  a  finding  that  the  lands  could  not  be 
partitioned  In  kind  and  an  <vder  that  the 
lands  be  sold  on  a  credit  of  three  months  for 
not  less  than  two-thirds  of  their  ai^ralsed 
value.  The  lands  were  appraised  on  May  23, 
1914,  and  were  thereafter  advertised  for  sate 
by  the  commissioner  appointed  for  that  pvr- 
pose.  The  notice  of  sale  contained  tlie  fol- 
lowing danse: 

"Possession  win  l>e  given  to  the  entire  prem- 
ises November  1,  1914,  for  fall  sowing  October 
16th,  1914." 

The  commissioner  filed  a  report  of  sale  on 
October  6,  1914,  a  day  of  the  regular  Jul; 
term,  with  the  appraisement  and  a  copy  ot 
the  notice  of  sale.  The  report  showed  that 
the  land  had  been  appraised  at  $8,000,  and 
had  been  sold  on  the  19th  day  of  June,  1914, 
to  appellant  for  $6,050.  No  exceptions  were 
filed  to  the  report,  and  the  report  was  ap- 
proved and  the  sale  confirmed.  In  the  order 
of  the  court  approving  the  sale  there  was  a 
finding  by  the  court  that  the  land  had  been 
rented  by  William  Ricketts  to  one  Ira  Cham- 
bers, and  that  possession  could  not  be  de- 
livered until  November  1,  1914,  and  that  fact 
was  so  understood  by  the  purchaser  at  the 
time  of  the  sale,  and  so  stated  in  the  notice 
of  sale.  Appellant  appeared  in  open  court 
and  offered  to  pay  his  note,  with  the  Interest 
then  due,'  whereupon  the  deed  of  the  oomml»- 
idoner  was  examined  and  approved  and  or- 
dered delivered  to  appellant  Except  as  stat- 
ed there  was  no  reservation  of  any  kind  in 
the  decree  of  partition,  or  the  order  approv- 
ing the  sale,  and  the  deed  contained  all  the 
usual  clauses  without  reservations  of  any 
kind. 

On  August  4, 1914,  appellant  gave  notice  in 
writing  to  the  tenant  and  to  the  administra- 
tor that  he  claimed  all  rents  on  the  land. 
The  tenant  had  been  on  the  land  for  several 
years,  but  he  was  a  share  cropper  and  renew- 
ed his  tenancy  from  year  to  year.  On  Au- 
gust 28,  1914,  appellant  filed  an  intervention 
In  the  partitldn  suit  In  which  he  set  up  his 
claim  of  ownership  to  the  rents,  and  alleged 
that  there  was  a  growing  crc^  of  45  acres  of 
corn  which  had  not  then  matured,  and  he 
prayed  an  order  that  the  rents  be  ordered 
delivered  to  him.  On  the  same  day,  by  con- 
sent of  all  parties,  the  court  ordered  the  ad- 
ministrator to  receive  and  hold  the  rent  com 
In  dispute  subject  to  the  final  order  of  the 
court,  and  by  the  subsequent  agreement  of 
the  parties,  made  and  filed  November  12. 
1914,  the  administrator  was  directed  to  sell 
the  com  and  hold  the  proceeds  of  the  sale 
subject  to  the  condltiona  of  the  order  of  Au- 
gust 28,  1914. 

On  December  4, 1914,  appellees  filed  an  an- 
swer to  appellant's  Intervention,  In  which  it 
was  alleged  that  the  tenant  rented  the  land 
from  year  to  year  as  a  share  cropper,  but 
that  he  sowed  wheat  in  the  fall  of  1913  and 
had  planted  the  com  at  the  usual  time  in  the 
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spring  of  1914.  It  was  alleged  tliat  T^nillam 
Rlcketts  died  December  10,  1913,  after  rent- 
ing the  lands  for  the  following  year,  and  that 
all  of  the  heirs  had  notice  of  this  tenancy, 
and  that  the  tenant  was  not  a  party  to  the 
partition  salt,  and  was  not  bound  by  any  or- 
ders entered  therein;  that  when  tbe  lands 
were  sold  under  the  decree  of  partition  the 
cr(^  raised  by  the  tenant  were  not  sold,  but 
were  reserved  from  sale,  and  ai^iellant  had 
knowledge  of  that  fact,  and  weU  knew  that 
he  was  not  purchasing  the  crop;  and  that, 
had  the  cropti  been  taken  Into  account,  the 
land  would  have  been  appraised  for  a  larger 
amount. 

There  is  conflicting  proof  as  to  what  an- 
nonncements  were  made  at  the  sale.  An 
auctioneer  was  employed  by  the  commission- 
er to  cry  the  sale,  and  it  is  testified  that  he 
stated  the  crc^s  were  not  being  dold.  The 
au(<tloneer  testified  that  during  the  bidding 
some  one  In  the  crowd  asked,  "What  about 
the  crops?"  and  he  said,  "We  sell  the  land," 
and  another  person  asked,  "Does  the  cnv 
go?"  and  witness  answered,  "We  are  selling 
the  land,"  and  that  he  meant  thereby  to  In- 
form all  persons  that  he  was  not  selling  the 
cn^s.  Other  witnesses  who  were  present  at 
the  sale  t«stifled  that  they  heard  what  was 
said  and  did  not  understand  that  there  was 
any  reservation  of  any  kind.  It  is  not  claim- 
ed that  the  commlssioaer  himself  made  any 
annonncement  about  any  reservation. 

Appellant  testified  that  he  understood  he 
was  getting  the  crops;  otherwise  he  would 
not  have  paid  as  much  as  he  did,  although 
he  admits  that  he  was  told  immediately  after 
the  sale  by  the  attorney  for  the  heirs,  while 
he  was  fixing  his  note,  that  he  did  not  get 
the  crops,  and  he  admits  stating  to  the  ad- 
ministrator that  "your  lawyer  says  I  don't 
get  the  crop  on  the  place,  and  if  that  Is  ^ 
I  want  a  chance  to  buy  It,"  and  It  Is  shown 
that  he  did  buy  some  straw  and  bay,  but 
this  was  done  before  he  got  his  deed.  He 
purchased  the  com  at  the  sale  by  the  ad- 
ministrator, but  this  was  done  subject  to  an 
agreement  that  the  rights  of  the  parties 
should  not  be  affected  by  this  sale. 

[1]  It  Is  insisted  that  any  right  vlii<!h  ap- 
pellant has  should  be  enforced  in  an  inde- 
pendent suit  at  law  against  the  tenant.  It 
is  tme,  of  course,  that  the  tenant  would  be 
entitled  to  a  day  in  cburt  before  his  liability 
for  rents  could  be  fixed,  and  it  is  no  doubt 
true  that  he  could  not  properly  be  made  a  par- 
ty to  this  litigation  for  that  purpose,  as  this 
would  involve  the  bringing  in  of  new  parties 
and  the  determination  of  new  issues,  which 
would  change  the  nature  of  the  cause  of 
action.  But  the  tenant  Is  not  a  necessary 
party  bere;  There  Is  no  question  about  the 
nature  and  extent  of  bis  liability,  and  no 
ludginent  of  any  kind  is  asked  against  him. 
This  litigation  now  involves  a  fund  In  the 
hands  at  the  Commissioner,  and  all  of  the 
parties  who  (dalm  an  Interest  in  the  fund  are 


before  the  court  The  tenant  Claims  no  in- 
terest in  this  fund,  and  Is  not  concerned 
about  any  decision  which  the  court  may 
render. 

[2]  It  Is  very  earnestly  insisted  that  ap- 
pellant is  estopi)ed  from  claiming  the  rents, 
and  this  appears  to  be  the  principal  question 
In  the  case.  It  is  Insisted  that  the  chancel- 
lor's finding  that  announcement  was  made 
that  the  crops  were  reserved  from  the  sale 
is  not  against  the  preponderance  of  the  evi- 
dence. It  may  be  assumed  that  such  is  the 
case,  and  yet.  we  think  that  finding  would  not 
be  controlling.  The  decree  made  no  reserva- 
tion, and  the  authority  of  the  commissioner 
relates  to  Its  provisions.  The  deed  is  made 
the  final  evidence  of  the  proper^  and  the 
rights  conveyed,  and  no  reservation  is  found 
there.  It  is  true  the  notice  Itself  contained 
the  reservation  set  out  above.  But  if  this 
notice  was  controlling,  we  think  it  insuffi- 
cient to  reserve  the  rents.  It  Is  not  so  stat- 
ed in  the  notice.  The  language  employed 
was  that  of  the  officer  making  the  sale,  and 
the  reservation  there  contained  relates  only 
to  the  question  of  possession.  It  Is  not  re- 
cited that  the  purchaser  would  not  get  the 
rents.  Of  course.  It  Is  generally  true  that 
the  right  to  the -rents  follows  the  right  to 
the  possession,  but  here  the  right  of  posses- 
sion was  In  the  tenant,  and  the  notice  under- 
took to  say  when  and  for  what  purpose  the 
purchaser  might  share  the  possession  with 
the  tenant.  The  right  of  chambers  to  his 
interest  in  the  cr<^»s  grown  during  the  year 
1914  could  not  be  affected  by  any  act  of  the 
parties,  nor,  for  that  matter,  by  an  order 
of  the  court. 

[3]  It  is  settled  that  until  confirmation  by 
the  court  a  sale  made  by  a  commissioner  nnr 
der  a  decree  of  court  Is  not  final  and  com- 
plete so  as  to  pass  the  title  to  the  prc^>erty 
sold,  and  that  such  sale  may  be  set  aside 
before  confirmation  thereof  upon  good  and 
valid  grounds.  StUl  the  purchaser  at  such 
a  sale  does  not  acquire  a  mere  option,  but  a 
right  to  a  deed,  which  becomes  perfect  upon 
the  contlrmatloQ  of  his  purchase,  and  which, 
if  confirmed,  relates  back  to  the  time  of  his 
purchase,  and  the  deed  to  him  conveys  such 
interests  as  he  would  have  acquired  if  he 
had  received  his  deed  at  the  time  of  his  pur- 
chase. Brasch  v.  Mumey,  99  Ark.  324,  138 
S.  W.  458,  Ann.  Cas.  1913B,  38;  Robertson 
T.  McClintock,  86  Ark.  255,  110  S.  W.  1052. 
In  the  early  case  of  Gibbons  v.  DUIingham, 
10  Ark.  9,  60  Am.  Dec.  233,  it  was  held  that, 
where  a  landlord  leases  land  and  afterwards 
conveys  it  in  fee,  without  reservation  of  the 
growing  crc^s,  his  interest  in  sudi  cropa 
passes  to  the  purchaser,  tetham  v.  First 
NaUonal  Bank,  92  Ark.  315,  122  8.  W.  922. 

If  there  was  no  reservation  of  the  right  to 
the  rents,  then  the  deed  of  the  commissioner 
conveyed  to  the  purchaser  that  Interest 
which  a  deed  from  the  heirs,  as  of  that  date. 
Would  have  conveyed.   The  crop  at  that  time 
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bad  not  matured  and  had  not  been  gathered, 
and  such  a  deed  would  have  conveyed  the 
entire  Interest  of  the  landlord  in  the  rents; 
and  as  we  are  of  the  (pinion  that  the  reser- 
vation set  out  above  in  the  notice  of  sale  was 
InsutBcient  to  reserve  the  right  to  the  rents, 
we  must  hold  that  this  right  passed  to  appel- 
lant under  his  purchase  and  deed. 

The  decree  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  this  opinion. 


SOTJTHWESTBJRN  TEIjEGBAPH  &  TELE- 
PHONE OO.  V.  FENDLEY.     (No.  236.) 

(Supreme  Court  of  Arkansas.    March  27,  1916i) 

TXLEOSAPHS    AND    TEIXPHONES    <S=>45  —  DIS- 

CaiMIMATIOW  IN   Sekvice— Pbkaxxt— Stat- 
UTB. 

Under  Kirby's  Dig.  S  7948,  imposing  a  pen- 
alty on  a  telephone  company  for  discriminating 
against  a  patron,  a  showing  that  after  its  wires 
were  disconnected  b^  the  ourning  of  its  cable 
the  company  immediately  started  to  renew  the 
cable  and  restore  the  service,  that  a  test  to  plain- 
tiff's residence  showed  the  connection,  tiiat  it 
was  again  fixed  a  few  days  later,  though  not 
finally  repaired  until  a  week  more,  as  soon  as 
the  defect  could  be  located,  without  showing  any 
intent  to  discriminate  against,  or  refuse  tele- 
phone connection  to  the  plaintiff,  at  most  show- 
ed mere  negligence,  not  entitling  the  plaintiff  to 
the  penalty. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §S  16,  20%;  Dec 
Dig.  9=345.1 

Appeal  from  Circuit  Court,  Searcy  County ; 
John  I.  Worthlngton,  Judge. 

Action  by  E.  G.  Fendley  against  the  South- 
western Telegraph  &  Telephone  Company. 
Judgment  for  plaintitF,  and  defendant  ap- 
peals.   Beversed,  and  cause  dismissed. 

This  appeal  is  from  a  Judgment  in  favor  of 
appellee  for  the  penalty  under  the  law,  re- 
quiring telephone  companies  to  supply  ap- 
plicants for  telephone  connection  and  facil- 
ities without  discrimination  or  partiality. 

It  appears  that  E.  G.  Fendley,  appellee,  a 
physician,  was  a  subscriber  for  telephone 
service  hi  his  residence  at  Leslie  and  had 
paid  his  rent  in  advance  for  the  last  quarter 
to  the  1st  of  January,  1914.  On  November 
20th  a  fire  occurred  In  the  town,  wttlch  burn- 
ed in  two  the  cable  carrying  50  pairs  of 
wires.  Including  the  wires  to  the  residence  of 
Dr.  Fendley.  The  telephone  company  Im- 
mediately set  about  the  repairs  of  the  19 
telephones  put  out  of  use  thereby.  The  tele- 
phone company  got  another  messenger  cable 
from  Little  Bock,  cut  the  wires,  and  put  them 
In  the  new  cable,  and  on  Monday  evening,  the 
23d  lust,  bad  all  the  wires  rewired.  When 
the  repairs  were  finished,  the  lines  were  test- 
ed from  the  cable  to  the  residence,  and  the 
doctor's  phone  appeared  to  be  in  condition. 
It  was  not,  however,  and  he  complained  two 
or  three  times  and  demanded  that  his  phone 
be  fixed  and  the  service  supplied,  finally  giv- 


ing a  notice  in  writing.  Each  time  be  com- 
plained, the  manager  agreed  to  fix  the  phone 
and  thought  tt  had  been  fixed  the  first  time 
after  the  test  from  the  cable  to  the  dwelling, 
until  after  the  complaint  when  he  tried  to 
call  from  the  central  station  to  the  residence. 

On  the  1st  of  December,  It  was  worked  on 
again,  the  memorandum  from  the  ofllce  show- 
ing "Clearing  line  fixed  on  P.  B.  Thomas  and 
Dr.  Fendley's  telephones."  It  was  fixed  that 
day  so  it  would  work  and  was  repaired  final- 
ly, so  there  was  no  fnrther  trouble  aboat  it 
on  December  Stli.  The  lineman  had  difficulty 
in  locating  the  trouble,  after  the  connection 
was  made  of  the  wires  and  the  cable,  and 
finally  discovered  that  the  phone  was  placed 
on  a  bad  pair  of  wires  and  remedied  the  de- 
fect 

The  manager  did  all  the  repair  work  in 
Leslie  and  on  the  toll  line  from  Heber 
Springs  to  other  towns,  and  stated  be  made 
the  repairs  on  appellee's  telephone  as  soon  as 
it  could  be  done;  that  there  was  one  time 
when  complaint  was  made  that  he  could  not 
get  to  it  immediately,  being  called  ofT  on 
trouble  on  the  toll  Une. 
.Appellee  testified  that  the  manager  of  the 
telephone  company  was  his  friend  and  agreed 
every  time  he  complained  about  the  tele- 
phone to  fix  It  right  away,  but  that  it  was  not 
fixed  until  18  days  after  the  fire,  whUe  the 
phones  of  the  other  subscribers  that  had  been 
disconnected  by  the  burning  of  the  cable 
were  repaired  and  the  service  resumed  with- 
in 3  days  after  the  fire. 

The  operator  at  the  central  station,  when 
any  calls  came  for  the  physician,  tried  to 
get  him  over  other  telephones  near  his  reM- 
dence  and  to  notify  him  of  all  calls  that 
came  for  him.  filspeclaUy  was  this  true  of 
the  night  operator. 

The  court  instructed  the  Jury,  and  refused 
to  direct  a  verdict  for  the  telephone  cona- 
pany. 

A.  P.  Woa»ncraft,  of  Dallas,  Tex.,  and  W. 
J.  Terry  and  E.  B.  Downle,  both  of  Little 
Bock,  for  appellant  D.  T.  Cotton,  of  LeaUe^ 
for  aiveUee. 

KIBBT,  J.  (after  stating  the  facts  bb 
above).  In  Southwestern  Telegraph  &  Tele- 
phone Company  y.  Murphy,  100  Ark.  546,  140 
S.  W.  720,  the  court  in  construing  the  statute 
providing  the  penalty  (section  7948,  Klrby's 
Digest),  said: 

"The  manifest  purpose  of  the  statute  is  to  in- 
flict a  penalty  on  a  telephone  company,  not  for 
negligence  or  inattention  in  failing  to  repair 
its  instrumentalities  for  supplying  service,  but 
for  willful  refusal  to  furnish  telephone  connec- 
tions and  facilities  without  discrimination  ov 
partiality  to  all  applicants  who  comply  or  offer 
to  comply  with  the  rules.  The  statute  forbids 
discrimination,  and  mere  neglect  or  inattention 
in  repairing  instruments  does  not  constituts 
that  The  most  tliat  the  evidence  tends  to  es- 
tablish is  negligence  in  failing  to  repair  plain- 
tiffs  telephone.  There  U  notning  to  show  that 
tills  was  prompted  by  any  intention  to  deprive 
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plaintiff  of  tbe  oae  of  Us  telephone,  and  tor 
that  reason  we  are  of  the  opinion  that  the  ques- 
tion of  discrimination  daring  that  period  should 
not  bare  been  submitted  to  the  Juiy." 

The  undlspated  testimony  shows  that  all 
the  telephones  tipon  the  wires  carried  by  the 
cable  that  was  burned,  were  disconnected 
and  pat  out  of  setrlce  thereby,  that  the  tele- 
phone company  began  work  Immediately  to 
renew  the  cable  and  restore  the  service,  work- 
ing cm  the  cable  on  the  first  three  days  after 
the  fire;  that  the  test  from  the  cable  to  ap- 
pellee's residence  on  the  24tb  of  Norember 
showed  the  phone  connected,  that  It  was 
again  fixed  on  December  Ist,  but  the  service 
was  not  good  until  it  was  finally  repaired  on 
December  8th.  The  trouble  resulted  from 
bad  connection  of  the  wires  in  the  cable  or 
from  defective  wires,  and  ^vas  remedied  as 
soon  as  It  could  be  located.  The  appellee 
stated  that  the  manager  of  the  teleidione 
company  was  his  friend  and  agreed  every 
time  when  complaint  was  made  to  fix  the 
phone  Immediately. 

The  delay  In  restoring  the  service  was  due 
to  the  ftiillure  sooner  to  locate  the  trouWe, 
and  the  testimony  shows  no  Intention  upon 
the  part  of  the  telegraph  company  to  discrim- 
inate against  or  refuse  to  furnish  telephone 
connection  and  facilities  to  the  appellee.  The 
testimony  at  most  shows  no  more  than  neg- 
ligence on  the  part  of  the  company  In  falling 
to  repair  the  line,  causing  the  delay  In  fnr^ 
Dishing  the  service  and  does  not  tend  to  show 
there  was  any  intention  to  deprive  appellee 
of  the  use  of  his  phone  and  Is  not  sufficient 
to  show  a  refusal  to  furnish  telephone  con- 
nection without  discrimination  or  partiality 
and  entitle  appellee  to  recovery  of  a  penalty 
therefor. 

The  court  erred  In  not  directing  a  verdict 
In  appellant's  favor,  and  the  judgment  is 
reversed,  and  the  cause  dismissed. 


RAIiSTON  et  aL  v.  DUMA  WAT  et  aL 
(No.  228.) 

(Supreme  Court  of  Aricansas.    Mardt  6,  1910. 
Rehearing  Denied  April  8,  1910.) 

Attobnet  and  Client  «=»14S(3)  —  (Xaiiis 
Against  TJnited  States — Fees  fob  Pbose- 
cuTiNO — Vested  Rights— Alixiwancb  and 
Appbofbiation— "Amount  Allowed." 
I^tovision  of  Act  Con^.  March  4,  1916,  c. 
140, 1  4,  38  Stat  996,  makmg  appropriation  for 
payment  of  a  claim  against  the  United  States, 
pievioualy  allowed  by  .the  Oourt  of  Claims,  lim- 
iting attorney's  fees  for  services  in  connection 
with  the  claim  to  20  per  cent,  of  the  amount  ap- 
propriated, and  making  it  unlawful  to  receive 
more,  prevents  action  for  more,  the  prior  con- 
tract to  pa;r  the  attorneys,  for  prosecuting  the 
daim,  a  third  of  "the  amount  which  maj  be 
allowed  on  said  claim,"  and  providing  for  the 
government  paying  the  claim  throngh  3iem,  and 
giving  them  a  lien  on  the  payment  for  the  fee, 
creating  no  debt  for  services  till  the  appropria- 
tion was  made ;  the  phrase  in  the  contract  "the 
amount  which  may  be  allowed  on  said  claim," 
referring  to  the  amount  realized  from  the  gov- 


fernmenb  and  not  the  mere  allowance  by  the 
Court  of  Claims. 

CEid.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  862;   Dec  Dig.  «s>148(3).] 

Appeal  from  Clrcnlt  Court,  Jackson  CJoon- 
ty;   Dene  H.  Cioleman,  Judge. 

Proceedings  by  Jackson  H.  Ralston  and 
another  against  William  N.  Dunaway,  ad- 
ministrator, and  others.  From  an  adverse 
Judgment,  said  RalstoQ  and  another  appeal. 
Affirmed. 

This  appeal  is  prosecuted  from  a  Judgment 
of  the  circuit  court,  confirming  the  probate 
court's  Judgment  of  disallowance  of  the  claim 
against  the  estate  of  Laura  J.  Dills,  deceas- 
ed, for  a  balance  Claimed  to  be  due  as  at- 
torney's fees. 

Appellants  were  employed  by  deceased  to 
collect  her  claim  against  the  United  States 
for  property  taken  during  the  Civil  War. 
The  written  contract,  after  stating  that  she 
has  such  a  dalm  and  has  appointed  Ralston 
&  Siddons  of  Washington,  D.  C,  ber  attor- 
neys, recites: 

"To  prosecute  the  same  before  any  of  the 
courts  of  the  United  States,  and,  upon  appeal, 
before  the  Supreme  Coart  of  the  United  States, 
or  before  any  of  the  departments  of  the  govern- 
ment, or  before  the  Coogress  of  the  United 
States,  or  before  any  officer,  commission,  con- 
vention or  tribunal  authorized  to  take  cogni- 
zance of  said  claim,  as  may  be  deemed  best  for 
my  interests:  Now,  therefore,  this  agreement 
witnesseth,  that  in  consideration  of  their  services 
in  the  prosecution  of  said  claim,  I  hereby  agree 
to  pay  said  Ralston  A  Siddons  a  fee  or  compen- 
sation equal  to  33^  per  centum  of  the  amount 
which  may  be  allowed  on  said  claim.  Tbi  offi- 
cers of  the  government  are  hereby  directed  to 
deliver  to  said  attorneys  the  check,  draft,  certifi- 
cate or  other  medium  of  payment  that  may  be 
issued  in  settlement  of  said  claim,  and  a  lien 
upon  said  check,  draft,  certificate  or  other  me- 
dium of  payment  is  hereby  recognized  by  me  in 
favor  of  said  attorneys,  for  said  fee  until  pay- 
ment thereof;  and  I  hereby  agree  to  pay  from 
time  to  time  all  necessary  costs  arising  in  the 
prosecution  of  said  claim  for  taking  testimony, 
and  to  execute  such  powers  at  attorn^  as  may 
be  necessary  or  convenient  for  the  successful 
prosecution  and  coUectioa  of  said  claim." 

They  prosecuted  the  claim  before  the  Court 
of  Claims  of  the  United  States,  which  on 
the  17th  day  of  January,  1910,  allowed  it, 
in  the  sum  of  $2,946.  Congress  made  an  ap- 
propriation for  the  payment  of  this  and  oth- 
er allowed  claims  by  act  of  March  4,  19i5 
(No.  289,  Statutes  3d  Session,  63d  Congress, 
part  1,  p.  962),  section  4  of  which  provides: 

"That  no  part  of  the  amount  of  any  item  ap- 
propriated in  this  bill  in  excess  of  twenty  per 
centum  thereof  shall.be  paid  or  delivered  to  or 
received  by  any  agent  or  agents,  attorney  or  at- 
torneys on  account  of  services  rendered  or  ad- 
vances made  in  connection  with  said  claim.  It 
shall  be  unlawful  for  any  agent  or  agents,  at- 
torney or  attorneys  to  exact,  collect,  withhold 
or  receive  any  sum  which  in  the  aggregate  ex- 
ceeds twenty  per  centum  of  the  amount  of  any 
item  appropriated  in  this  biH  on  acconnt  of  serv- 
ices rendered  or  advances  made  in  connection 
with  said  claim,  any  contract  to  the  contrary 
notwithstanding.  Any  person  violating  the  pro- 
visions of  this  act  shall  be  deemed  guilty  of  a 
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misdemeanor,  and  npon  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  $1,000.00." 

The  oflScers  In  the  Xreasviry  Department, 
in  the  payment  of  said  claim,  delirered  to 
said  attorneys  a  warrant  for  their  fee  pay- 
able out  of  said  appropriation  for  only'  the 
ann>  of  |589,  being  20  per  cent,  of  the  amount 
of  the  claim  collected  in  accordance  with 
the  act  They  thereupcm  duly  presented  this 
claim  for  $o92.68  to  the  administrator  of  the 
estate  of  said  claimant,  which  was  disallow- 
ed by  the  probate  court  and  on  appeal  by 
the  circuit  court,  because  of  the  provisions 
of  the  act  of  Congress,  making  the  appro- 
priation in  payment  of  tlte  claim  limiting  the 
attorneys'  fee  to  20  per  cent  of  the  amount 
collected. 

Jno.  W.  Blackwood  and  John  W.  Newman, 
both  of  Little  Bock,  for  appellants.  Oustare 
Jonea,  of  Newport,  for  appellees. 

KIBBY,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  appellant  that 
said  section  4  of  the  act  appropriating  mon- 
ey in  payment  of  the  claim  of  Laura  J.  Dills 
Is  nnconstitutional  and  in  conflict  with  the 
Fifth  Amendment  of  the  Constitution  of  the 
United  States,  and  that  it  deprives  appel- 
lants of  their  property  without  due  process 
of  law.  It  is  not  denied  that  the  parties  had 
the  right  to  make  the  contract  entered  into, 
nor  that  the  claim  was  collected  from  the 
government  out  of  the  appropriation  of  mon- 
ey made  by  Congress  for  payment  thereof. 
Contracts  for  the  payment  of  fees  to  attor- 
neys contingent  upon  the  collection  of  claims 
against  the  United  States  have  been  upheld. 
Taylor  v.  Bemiss,  110  U.  S.  42,  3  Sup.  Ct  441, 
28  L.  Ed.  64;  Nutt  v.  Knut  200  U.  S.  12, 
26  Sap.  Ct  216,  50  L.  Ed.  348. 

It  will  not  be  contended  that  tf  this  con- 
tract had  been  made  for  the  collection  of  a 
claim  against  the  government  for  which  an 
appropriation  had  already  been  made  limit- 
ing the  attorney's  fee  to  the  payment  of  not 
more  than  20  per  cent,  of  the  amount  recov- 
ered and  making  it  unlawful  to  charge  more 
than  said  amount  that  no  action  could  have 
been  maintained  for  the  collection  of  more 
than  said  per  cent  as  provided  by  the  terms 
of  the  act  of  Congress  making  the  appropri- 
ation for  the  payment  of  the  claim.  Appel- 
lants contend,  however,  that  their  right  to 
the  compensation  provided  in  the  contract 
for  service  performed  was  complete  upon  the 
allowance  of  the  claim  by  the  Court  of  Claims 
and  vested  in  them  a  right  to  the  recovery 
from  their  client  an  amount  equal  to  one- 
third  of  the  amount  allowed  on  the  claim. 
The  phrase,  "the  amount  whidb  may  be  al- 
lowed on  said  claim,"  in  connection  with  the 
per  cent  agreed  to  be  paid  as  compensation, 
refers  necessarily  to  the  amount  collected  and 
realized  from  the  government  in  payment  of 
the  claim,  and  not  the  mere  order  of  the  Court 
of  Claims  ascertaining  the  amount  due  the 
Claimant  and  Hanidatlng  it  by  allowanoeb 


The  government  was  no  more  Indebted  to  the 
claimant  for  the  property  taken  or  destroy- 
ed during  the  War.  after  the  amount  of  It 
was  determined  and  the  allowance  made  by 
the  Court  of  Claims  and  no  more  obligated 
to  its  payment  than  it  was  before.  This  was 
but  a  recognition  of  the  Justness  of  the  claim 
that  existed  not  because  it  was  allowed  by 
said  court  but  because  the  claimant's  prop- 
erty had  been  taken  by  the  government  un- 
der such  circumstances  as  required  it  to 
make  compensation  therefor. 

Neither  was  such  allowance  or  Judgment 
of  the  Court  of  Claims  a  satisfaction  or  pay- 
ment of  the  claim,  but  only  a  determination 
by  the  tribunal  authorized  by  the  govern- 
ment to  make  it  of  the  amount  the  govern- 
ment recognized  would  compensate  the  claim- 
ant for  the  loss.  Its  payment  could  no  more 
be  compelled  after  than  before  such  allow- 
ance. The  parties  to  the  contract  knew  and 
recognized  this  in  making  It  and  authorized 
the  attorneys  to  prosecute  the  claim  before 
any  and  all  tribunals,  courts,  and  depart- 
ments of  the  government  before  the  Congress 
of  the  United  States  or  before  any  officer, 
commission,  convention,  or  tribunal,  author- 
ized to  take  cognizance  of  the  claim  and  au- 
thorized the  officers  of  the  goveriuuent  to  de- 
liver to  the  attorneys  the  check,  draft,  cer- 
tificate, or  other  medium  of  payment  that 
was  issued  in  settlement  of  the  claim,  giving 
a  lien  thereon  in  favor  of  the  attorneys  for 
said  fee  until  its  payment  In  other  words, 
it  Is  manifest  from  the  contract  that  the  par- 
ties realized  that  the  claim  could  only  be 
paid  by  an'  appropriation  voluntarily  made 
by  the  government  and  necessarily  contract- 
ed with  reference  to  such  appropriation  and 
the  terms  thereof.  This  appropriation  was 
in  effect  conditioned  upon  the  limitation  of 
20  per  cent  only  of  it  to  the  payment  of  any 
attorney's  fees  contracted  for  by  the  claim- 
ant and  binding  upon  the  parties  thereto, 
and  certainly  upon  the  attorneys  who  accept- 
ed the  20  per  cent  prescribed  by  the  appro- 
priation act  and  were  paid  same  by  the  offi- 
cers of  the  government  in  the  payment  of 
the  claim  out  of  the  appropriation  made 
therefor.  The  attorneys  nor  the  claimant 
had  anything  from  which  payment  of  the 
claim  could  be  realized,  regardless  of  the 
Justice  thereof,  nor  under  the  terms  of  the 
contract  was  any  debt  created  for  the  at- 
torney's services,  regardless  of  their  value, 
until  the  appropriation  of  the  money  was 
made  by  the  act  of  Congress.  If  soch  ap- 
propriation had  never  been  made,  nothing 
could  have  been  realized  by  the  <^ent  nor 
any  debt  created  by  the  contract  t<x  the  pay- 
ment of  any  attorneys'  fee. 

In  Ball  V.  Halsell,  161  U.  S.  72,  16  Sop. 
Ct  554,  40  L.  Ed.  622,  a  case  where  the  at- 
torney was  to  be  paid  out  of  the  amount  of 
the  claim  recovered  from  the  government, 
the  court  said: 

"Although  be  prosecuted  the  claim  before  the 
Department  at  the  Interior,  and  that  depart- 
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ment  reeDmininided  paynMat  of  a  certain  mim 
apon  the  daim,  yet  bdore  that  sum  had  been 
paid,  or  Congress  had  made  any  appropriation 
for  ita  payment,  and,  therefore,  I>efore  he  had 
either  recovered  or  recdved  any  iiu»ey  from  the 
United  States,  or  was  entitled  to  any  compen- 
sation by  the  terms  of  the  contract  now  saea  on, 
GongresB  passed  the  act  of  March  8,  1891  [26 
Stat.  504i  c.  1126]" 

—and  held  the  attorney  botind  by  the  limita- 
tion of  the  fee  prescribed  by  the  appropria- 
tion act 

We  are  aware  that  in  Meyers  v.  Fahey,  48 
Wash.  Law  Rep.  691,  the  court  decided  a 
like  question  differently  to  the  conclusion 
reached  herein,  but  we  do  not  regard  the 
opinion  as  supported  by  sound  reason  or  an- 
tbority,  and  do  not  follow  it 

The  judgment  is  affirmed. 


THORSE3I  ot  aL  T.  FOB  «t  al.     (So.  260.) 
(Supreme  Oonrt  of  Arkansas.    Mardi  20,  1916.) 

1.  CojrrtsiBVTZoii   ^^ss*— Right — SrATtmcs. 

Where  several  parties  are  equally  liable  for 
the  same  d^t  or  bound  to  the  discliarge  of  an 
oblization^  and  one  is  compelled  to  pay  the 
whole  of  It,  he  may  hare  contribution  against 
the  others  to  obtain  pavment  from  their  respec- 
tive shares',  which  rij^ht  is  also  recognized  by 
Kirby's  Dig.  S  7920. 

[Ed.  Note.— For  other  cases,  see  Oonttlbation, 
Cent  Dig.  H  3,  4;  Dec.  Dig.  «=»4.] 

2.  JuDoifERT  «s>847  —  AasiaKMBinv-BieHTs 
or  AssioiTKi:. 

The  assignee  of  a  judgment  talces  It  subject 
to  an  the  equities  and  defenses  existing  between 
the  parties  thweto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  K  1548-1565;    Dea  Dig.  <S=>84T.] 

3.  JtmOlIENT    «=>846— IlfJTTROTIOII— Sbt-Ofv 
or  JjJOQUXST. 

Judgment  was  obtained  against  an  Insur- 
ance company  and  the  plaintiff  as  indorser  of  a 
ilraft  given  to  payment  of  a  loss.  ▲  cosurety 
with  plaintifF  on  tne  cmnpany's  bond  authorising 
it  to  do  business  twid  the  judgment,  taking  an 
.issigmnent  thereof,  and  reassigned  to  defend- 
ants, and  plaintiff  rooovered  judgment  against 
such  cosurety  for  oootribution.  Held,  that 
plaintiff,  as  against  the  last  assignee  of  the 
judgment  was  entitled  to  restrain  its  collection, 
thereby  in  effect  enforcing  his  own  judgment  of 
contribution. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  1648-1568;   Dec.  Dig.  «s>846.] 

Appeal  from  PolaaU  Chanoety  Oonrt;  Jna 
B.  Martlneau,  Chancellor. 

Salt  tm  Injunction  by  A.  B.  Foe  and  oth- 
ers against  Louis  Thorsen  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal 
AiBrmed- 

Tbls  appeal  comes  from  a  judgment  of  the 
chancery  court,  enjoining  appellants,  assign- 
ees of  a  certain  judgment  of  the  American  In- 
surance Company  against  McOehee  Liquor 
Company,  and  their  attorneys,  from  the  col- 
lection thereof,  from  A.  B.  Foe,  one  of  the 
parties  against  whom  the  judgment  was  ren- 
dered. A.  B.  Foe,  W.  B.  Calhonn,  and  others, 
became  sureties  upon  the  bond  of  said  insur- 
ance company,  required  by  the  statute,  au- 


thorising it  to  do  business  in  the  state.  The 
McGehee  Liquor  Company  sustained  a  loss 
under  a  policy  issued  it  by  said  company, 
which  was  adjusted,  and  a  draft  on  the  home 
office  in  another  state  indorsed  by  A.  B.  Foe 
and  Jno.  B.  Driver  was  given  for  payment  of 
the  loss.  The  insurance  company  became  in- 
solvent and  went  into  the  hands  of  a  receiver 
before  the  draft  was  paid.  The  said  liquor 
company  Irought  suit  against  the  insurance 
company,  the  sureties  on  its  bond,  and  the 
iadorsers  on  the  draft  for  the  amount  of  its 
loss,  and  recovered  judgment  against  all  of 
them,  from  which  an  appeal  was  taken-and  a 
supersedeas  bond  executed  with  A.  B.  Foe 
and  A.  J.  Graham  as  sureties.  Upon  the 
hearing  in  the  Supreme  Court  the  Judg- 
ment against  the  sureties  on  the  bond  of  the 
insurance  company  was  reversed,  and  the 
cause  dismissed  as  to  them,  and  the  judg- 
ment against  the  insurance  company  and 
Foe  and  Driver  as  indorsers  on  the  draft  giv- 
en in  payment  by  the  adjuster  was  affirmed 
and  judgment  entered,  also  against  A.  B.  Foe 
and  Graham  as  sureties  on  the  supersedeas 
bond.  American  Ins.  Ca  v.  McGehee  Liquor 
Co.,  93  Ark.  62,  124  S.  W.  252,  20  Ann.  Cas. 
855. 

The  matter  next  appeared  In  this  court  tip- 
on  a  motion  or  petition  of  said  Foe  and  Gra- 
ham, asking  this  court  to  quash  an  execution 
Issued  by  Its  clerk  on  the  ground  that  the 
judgment  had  been  satisfied.  It  was  alleg- 
ed that  after  the  affirmance  of  the  judgment 
an  execution  was  Issued  thereon,  and  same 
was  satisfied,  and  the  Judgment  paid  either 
by  the  insurance  company  or  one  of  the  sure- 
ties on  the  bond  later  alleged  to  be  W.  B. 
Calhoun ;  that  the  judgment  was  assigned  to 
him  by  the  plaintiff,  and  In  turn  to  the  Ger- 
man Investment  Company.  It  was  further 
alleged  that  one  of  the  attorneys  for  the 
judgment  creditor  caused  the  execution  not- 
withstanding it  had  been  paid  returned  tm- 
satisfied,  and  then  procured  an  assignment 
of  the  judgment  from  the  liquor  company  for 
the  purpose  of  defrauding  the  petitioner  and 
preventing  him  from  enforcing  his  right  of 
contribution  against  the  sureties  for  amounts 
that  he  had  paid  out  for  the  insurance  com- 
pany on  other  judgments.  The  response  de- 
nied that  the  judgment  had  been  satisfied  and 
the  other  allegations  of  the  petition,  except 
as  to  the  assignment  of  the  judgment  and 
ccmtalned  the  statement  that  after  the  case 
bad  been  appealed  to  the  Supreme  Court,  and 
before  the  revenal  of  the  judgment  as  to  the 
sureties  on  the  bond,  an  execution  had  been 
issued  from  the  Fulaski  circuit  court  to  the 
sheriff  of  Mississippi  county  against  W.  B. 
Calhonn,  one  of  the  sureties  on  the  insur- 
ance company's  bond  and  against  whom  judg- 
ment had  been  tendered,  and  that  he,  to  pre- 
vent the  sale  of  his  property,  satisfied  said 
execution,  and  the  judgment  was  assigned  to 
him,  as  appears  from  the  record  of  same  up- 
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on  the  margin  thereof.  This  court  held  It 
would  not  be  proper  to  strike  out  the  assign- 
ment of  the  Judgment  unless  It  was  shown 
that  Judgment  had  been  satisfied,  and  that, 
although  there  was  an  allegation  in  the  pe- 
tition that  such  was  the  fact,  this  allegation 
was  denied,  and  the  records  show  an  assign- 
ment of  the  judgment  by  the  plaintiff.  The 
court  recognized  having  poiwer  over  Its  own 
process  and  the  propriety  of  quashing  an  ex- 
ecution erroneously  Issued  thereon  upon 
proof  of  payment  of  the  Judgment,  and  de- 
clined to  go  further,  because  it  would  be  an 
ezercUe  of  original  jurisdiction  to  attempt  to 
adjust  the  equities  between  the  sureties  on 
the  bond  of  the  defendant  Insurance  com- 
pany, If  any  existed,  and  saying: 

"The  admission  that  Calhoun  satitfed  the  ex- 
ecution issued  from  the  Pulaski  circuit  court  and 
caused  the.  judgment  to  be  assigned  to  him,  and 
later  to  the  German  Investment  Company,  rais- 
ed a  question  of  fact  which  relates  only  to  the 
alleged  equities  between  petitioners  and  Cal- 
houn and  tiiose  who  claim  under  him,  since  the 
jpdcment  of  this  court  was  not  rendered  against 
Calhoan.  The  effect  of  the  admission  is  merely 
that  Calhoun  purchased  an  assitrnment  of  the 
judgment,  and  the  question  whether  he  had  a 
ruht  to  do  so  is  one  for  investigation  in  a  court 
ororiginaL  jurisdiction," 

— and  denied  the  motion  witboot  prejudice 
to  the  rights  of  the  petitioners  to  proceed 
tn  a  court  of  competent  Jurisdiction  for  the 
relief  to  which  they  were  entitled.  It  was 
shown  on  that  motion  that  the  petitioners 
had  already  instituted  this  action  in  the  Pu- 
laski chancery  court,  which  was  since  deter- 
mined in  their  favor,  the  court  rendering  a 
judgment  against  W.  B.  Calhoun,  one  of  the 
sureties  on  the  original  bond  of  the  insur- 
ance comimny  In  favor  of  A.  B.  Poe  for 
$1,500  as  contribution  for  amounts  expended 
by  said  Poe,  as  cosurety  on  said  bond,  more 
than  his  share,  and  enjoining  the  collection 
of  said  original  Judg^nent  by  the  assignees 
thereof  and  their  attorneys,  and  this  appeal 
comes  from  said  Judgment. 

J.  P.  Kerby  and  B-  L.  Floyd,  both  of  Little 
Rock,  for  appellants.  Mehaffy,  Reid  ft  Me- 
liafty  and  Lawrence  B.  Burrow,  all  of  Little 
Rock,  for  appellees. 

KIBBT,  J.  (after  stating  the  facts  as 
above).  Appellants  contend  that  no  equities 
arose  from  the  judgment  of  the  liqnor  com- 
pany as  between  A.  B.  Poe  and  W.  B.  Cal- 
houn, which  can  be  enforced  against  the  as- 
signees of  Oalhoun,  who  was  not  a  party 
thereto ;  this  court  having  reversed  the  judg- 
ment ot  the  lower  court  after  the  assignment 
thereof  to  Calhoun  and  dismissed  the  action 
as  te  him.  It  is  not  denied,  however,  that 
Poe  and  Calhonn  were  sureties  oa  the  bond 
required  by  law  of  the  insurance  company, 
and  as  sndi  liable,  of  course,  to  the  payment 


of  Its  obligatloDS.    nie  cbancellor  found  In 

this  action  for  contribution  that  surety  Poe 
paid  obligations  of  said  principal  insurance 
company  in  discharge  of  the  liability  as  sare- 
ty  on  said  bond,  in  sufficient  amounts  to  en- 
title him  to  recover  as  contribution  from  bis 
cosurety,  Calhoun,  the  sum  of  $1,500,  from 
which  judgment  no  appeal  was  taken  by  said 
Oalhoun. 

[1]  It  is  a  familiar  principle  that  whwe 
aevetal  parties  are  equally  liable  for  the 
same  debt,  or  bound  to  the  discharge  of  an 
obligation,  and  one  is  compelled  to  pay  or 
satisfy  the  whole  of  it,  he  may  have  contrl- 
butioa  against  the  others  to  obtain  payment 
from  their  respective  shares.  6  R.  O.  L.  1030, 
1037 ;  1  Brandt,  Suretyship,  {  270.  Our  sta^ 
ute  also  recognizes  this  right.  Kirby's  Di- 
gest, i  7926;  Wilks  v.  Vaughan,  73  Ark.  174, 
83  S.  W.  913;  SaUnger  v.  Black,  68  Ark. 
449,  60  S.  W.  229. 

[2]  TbB  assignee  takes  the  Judgment  sab- 
ject  to  all  the  equities  and  defenses  exist- 
ing between  the  parties  thereta  2  Freeman, 
Judgments,  427;  23  Cyc.  1424;  Am.  Ins.  Cou 
V.  McGehee  Liquor  Go.,  US  AA.  488,  169  S. 
W.  251. 

[S]  The  first  assignee  of  the  Judgment,  W. 
B.  Calhoun,  was  a  cosurety  on  the  insurance 
company's  bond  with  A.  B.  Poe,  appellee,  and 
equally  liable  witb  him  to  the  discharge  of 
all  obligations  of  the  insurance  company,  for 
which  the  sureties  were  bound  under  the 
terms  of  said  bond.  He  was  liable  to  con- 
tributlan  to  his  said  oosucety  Poe  on  Uie 
whole  amount  paid  oat  by  Poe  as  surety  be- 
yond the  amount  of  his  share  of  the  indebt- 
ednees  or  obligations  of  said  Insurance  com- 
pany, which  has  been  determined  herein  to 
be  $1,500  with'  cost,  an  amount  in  excess  of 
said  assigned  judgment  attempted  to  be  m- 
forced  against  said  Poe.  There  is  no  ques- 
tion but  that  Poe,  in  a  suit  or  any  other  pro- 
ceeding for  the  collection  by  CaUioun  of  said 
Judgment  claimed  to  have  been  assigned  to 
him,  could  have  claimed  as  a  defense  the 
amount  due  from  said  surety  Oalhoun  to  Poe 
as  ccmtrlbutlon  for  the  amount  of  the  debts 
and  obligations  of  the  insurance  company 
discharged  by  Poe  more  than  his  share  there- 
of; himself  and  Poe  being  the  solvent  sure- 
ties. 

Having  the  right  to  oontilbntlon  of  said 
amount  from  W.  B.  Oalhoun,  who  was  in 
fact  a  party  wbea  he  paid  the  omslderation 
and  became  the  fltst  assignee  of  the  judg- 
ment, he  can  enforce  the  collection  of  the 
amount  thereof  as  against  the  judgment  in 
the  hands  of  the  present  assignee;  the  as- 
signment not  cutting  oft  any  equities  nor  de- 
fenses that  existed  as  between  said  Calhoun 
and  appellee  Poe. 

The  decree  is  affirmed. 
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SMITH  et  aL  T.  BBRKAU.     (No.  272.) 
(Supreme  Conrt  <tf  Arkansas.    March  20, 191S.) 
L  Vendob  and  Puschasis  *=»ft3— Contsaot 

— EeSKNCI— TlMB. 

Eqtiity  will  not  relieve  against  the  vendee 
who  has  made  default  where  time  is  of  the  es- 
sence of  the  contract,  in  the  absence  of  waiver 
of  the  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  IK.  154;  Dec.  Dig. 
d=393.] 

2.  Verdor  akd  Pobchaseb  «=»93— Contkaot 

— CoNDmowa  Pbsckdent. 

Equity  will  not  relieve  against  the  perform- 
ance of  an  act  which  a  contract  for  the  sale  of 
land  has  made  a  condition  precedent. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {§  153,  1S4;  Dec  Dig. 
«=»9S.] 

8.  Veitdob   aitd   PtritoHASEB   ^=978  —  Con- 
tracts— FOKFEITUEK. 

A  contract  for  the  sale  of  land  on  install- 
ments providing  that  if  the  purchase  money  is 
not  paid  at  the  time  and  in  the  manner  specified, 
npon  the  fourth  default  all  notes  remaiidng  un- 
paid shall  become  due,  the  obligaticm  resting 
on  the  seller  shall  be  void  and  the  money  already 
paid  be  forfeited  to  the  seller,  gives  the  purchas- 
er a  present  right  to  receive  a  deed  on  payment, 
and  is  insufficient  to  make  time  of  the  essence 
of  the  contract,  since  where  a  contract  does  not 
plainly  and  unambiguously  provide  for  forfei- 
ture, the  court  will  not  so  construe  it 

[Ed.  Note.— For  other  cases,  see  Vend<»  and 
Purchaser,  Cent  Dig.  fS  121-125;  Dec  Dig. 
«=>78.] 

4.  Patmewt  «=>73(1)  —  Evidewoe  —  Suffi- 

CIERCT. 

E)vidence  held  insufficient  to  rapport  a  judg- 
ment allowing  the  vendee  of  certain  lands  cred- 
it in  certain  sums  for  amounts  alleged  to  have 
been  paid. 

[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  {{  220,  224,  235,  237,  238;  Dec  Dig. 
«='73(1).] 

Appeal  from  Ptdaskl  Chancery  Conrt;  Jno. 
E.  MartineaQ,  Obancellor. 

Action  by  Peyton  Smith,  administrator, 
and  others  against  Tbeo.  H.  A.  Berkan. 
From  a  Judgmoit  for  defendant  in  pert, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

Manning,  Emerson  &  Morris,  of  Little 
Rock,  for  appellants.  Bradshaw,  Rhoton  Se 
Helm,  of  Uttle  Bock,  for  appellee. 

SMITH,  J.  Appellant  is  the  administrator 
of  the  estate  of  his  mother,  who  in  her  life- 
time entered  into  an  agreement  to  sell  the 
property  Involved  In  this  suit  to  appellee.  A 
cash  payment  of  $200  was  made,  and  a  con- 
tract entered  Into  providing  that  the  remain- 
der should  be  paid  at  the  rate  of  $30  per 
month.  These  payments — 100  in  number — 
were  each  evidenced  by  a  note.  The  first 
note  was  payable  August  15,  1910,  and  one 
note  was  to  be  paid  on  the  16th  of  each 
niontb  tb««after,  and  all  of  the  notes  bore 
interest  at  7  per  cent  until  paid.    The  con- 


tract for  the  sale  of  tlie  land  contained  the 
following  stipulation: 

"3ut  if  the  purchase  money  for  said  lands  is 
not  paid  at  the  time  and  in  the  manner  herein 
specified,  upon  the  fourth  default  made  in  said 
payments  all  of  said  notes  remaining  unpaid 
shall  at  once  become  due  and  payable,  and  the 
obligation  resting  on  the  party  of  the  first  part 
shaU  become  null  and  void,  and  the  money  there- 
tofore paid  on  account  of  said  purchase  shaU 
remain  with  and  be  the  property  of  the  party  of 
the  first  part,  and  shall  be  considered  as  so  much 
rent  paid  by  said  party  of  the  second  part  for 
the  use  of  said  property  from  the  date  of  this  in- 
strument to  the  date  of  such  default  in  pay^ 
ment.  *  *  *  And  the  said  party  of  the  sec- 
ond part  hereby  accepts  the  conditions  of  this 
obligation,  and  in  the  event  of  the  failure  to 
make  payments  as  herein  provided,  waives  all 
right  and  claim  to  said  real  estate,  and  to  the 
money  theretofore  paid  on  account  thereol" 

Suit  was  brought  by  appellant  to  recover 
possession  of  the  land,  it  being  alleged  that 
appellee  had  defaulted  in  the  payment  of  ten 
consecutive  notes,  and  had  thereby  forfeited 
all  rights  under  his  ctmtract  of  purchase. 

Appellee  denied  that  he  had  fttUed  or  m- 
fnaed  to  make  payments  required  imder  the 
contract,  and  alleged  he  had  made  payments 
amounting  to  $2,324,  and  that  credit  had  not 
been  given  liim  for  tliese  paymmts. 

Appellee  assumed  the  bnrden  of  proof  and 
Intrpdnced  a  statement  of  the  account,  show- 
ing various  payments.  Of  all  the  credits  ao 
claimed  only  ten  are  in  dispute.  Tlie  court 
disallowed  seven  of  these  items  and  allowed 
three  of  them  as  follows:  July  6,  1910,  cash 
$150;  July  1,  1911,  cash  $192;  Mandi  8, 
1912,  $67. 

The  court  found  that  appellee  was  sLz 
months  in  arrears  in  bis  payments  at  th« 
time  the  suit  was  instituted,  but  refused  to 
declare  the  contract  forfeited,  and  the  ad- 
ministrator baa  appealed. 

It  is  first  insisted  that  time  is  of  the  es- 
sence of  this  contract,  and  that  the  court 
erred  in  refusing  to  hold  that  appellee's 
rights  thereunder  had  been  forfeited.  It  is 
also  Insisted  that  the  contract  makes  the 
payment  of  the  notes  a  condition  precedent 
before  any  rights  can  be  acquired  under  the 
contract 

[1-3]  It  is  settled  that  equity  will  not  re- 
lieve a  vendee  who  has  made  default  where 
time  has  been  made  of  the  essence  of  the 
contract  and  the  forfeiture  has  not  been 
waived.  Nor  will  it  relieve  against  the  per- 
formance of  some  act  which  the  contract  has 
made  a  condition  precedent  Neither  prin- 
ciple, however,  controls  here.  This  is  a  con- 
tract for  the  sale  of  land  on  a  credit  of  100 
months  with  the  proviso  set  out  above.  The 
contract  gives  appellee  a  present  right  as  a 
purchaser,  and  upon  payment  of  the  pur- 
chase money  be  becomes  entitled  to  a  deed, 
Jnst  as  any  other  purchaser  would  be  who 
had  bought  land  on  credit 

Appellant  relies  on  the  case  of  Thomas  v. 
Johnston,  78  Ark.  578,  95  S.  W.  4(68.  But 
that  was  a  contract  which  created  the  rela- 
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tlon  of  landlord  and  tenant,  and  whlcb  was 
not  to  be  changed  Into  the  relation  of  ven- 
dor and  vendee  until  certain  payments  were 
made.  Here  tbe  relation  was  never  any- 
tblng  but  tbat  of  vendor  and  vendee,  and 
we  think  the  proviso  set  out  above  does  not 
80  make  time  of  the  essence  of  the  contract 
that  appellee's  rights  thereunder  became  for- 
feited. The  payments  were  made  at  ir- 
regular times  and  without  reference  to  the 
maturity  of  tbe  notes  or  the  amount  due  at 
the  time  of  the  payments,  and  as  the  con- 
tract does  not  plainly  and  unambiguously 
provide  for  the  forfeiture,  we  will  not  hold 
that  it  should  be  so  construed.  Chapman  & 
Dewey  Land  C!o.  v.  Wilscm,  91  Ark.  30,  120 
S.  W.  391;  Atkins  v.  Bison,  23  Ark.  138; 
Butler  V.  Colson,  99  Ark.  340,  138  S.  W.  467; 
Kampman  v.  Kampman,  98  Ark.  328,  135  S. 
W.  905 ;  Singer  Mfg.  CSo.  v.  Brewer,  78  Ark. 
202,  93  S.  W.  755. 

[4]  The  evidence  in  regard  to  the  three 
payments  allowed  is  conflicting  and  unsatis- 
factory, but  the  evidence  In  appellee's  behalf 
concerning  these  three  Items  is  very  similar 
to  his  proof  on  the  other  seven.  According 
to  api)enee  he  is  as  much  entitled  to  the 
seven  which  were  disallowed  as  he  is  to  the 
three  which  were  allowed,  except  that  pur- 
ported receipts  for  each  of  these  three  items 
were  offered  In  evidence.  Appellee  testified 
that  he  made  all  ten  of  the  payments,  yet 
the  court  allowed  him  only  three.  The  sig- 
natures to  the  three  receipts  were  submitted 
to  experts,  who,  by  consent,  were  allowed  to 
express  their  optnion,  but  who  were  not 
cross-examined.  Two  of  these  experts  pro- 
nounced the  signatures  of  S.  J.  Smith,  who 
was  his  mother's  agent  In  the  collection  of 
this  money,  and  who  was  shown  to  have  col- 
lected other  moneys,  to  be  genuine,  while 
the  third  expert  pronounced  the  signature  a 
forgery.  In  addition  to  this  expert  who  pro- 
nounced the  signature  a  forgery  was  the 
evidence  of  tbe  wife  of  S.  J.  Smith  and  of 
his  brother  with  whom  be  had  been  as- 
sociated in  business  for  a  great  many  years 
and  who  likewise  pronounced  the  signature  a 
forgery.  There  is  also  evidence  touching  the 
time  and  place  and  circumstances  under 
which  certain  alleged  payments  were  made 
which  tends  to  discredit  appellee's  evidence. 
In  regard  to  the  alleged  cash  payment  of 
July  5,  1910,  and  which  Is  one  of  the  items 
covered  by  the  disputed  receipts,  the  wife  of 
Smith  testifies  that  appellee  made  a  cash 
payment  of  only  $50,  and  the  balance  was 
paid  in  two  installments  of  $75  each. 
Checks  given  by  appellee  corroborate  Mrs. 
Smith's  evidence  concerning  these  payments. 
One  was  made  on  July  18th,  one  day  after 
the  papers  were  drawn  up,  and  the  second 
check  was  drawn  on  the  0th  of  August,  nine 
days  before  the  first  note  became  due.  The 
evidence  is  equally  as  uncertain  In  regard  to 
the  other  credits  claimed ;  and  when  we  con- 


sider that  the  burden  of  proof  of  showing 
these  payments  rests  upon  aKiellee,  and 
that  this  controversy  did  not  arise  until  aft- 
er both  Mrs.  Smith  and  her  son  S.  J.  Smith 
were  dead,  we  have  concluded  that  the  proof 
does  not  sustain  tbe  finding  that  the  pay- 
ments were  in  fact  made,  and  the  decree  of 
the  chancellor  will  be  modified  by  disallow- 
ing these  credits. 

Tbe  decree  will  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  mod- 
ify tbe  decree  to  conform  to  this  opinion. 


CBABTBBB  v.  STATE.     (No.  264.) 
(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  Statutes  ®=al94  —  Constkuction  —  Ejus- 
'    DEK  Genesis. 

The  maxim  of  ejuadem  generis  is  applied  tc 
effectuate  the  legislative  intent,  but  never  allow- 
ed to  defeat  it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  272 ;    Dec.  Dig.  «=»194.] 

2.  Game      «=7— Offenses— Statdtb—"'Wilb 
Fowl." 

In  Kirby's  Dig.  |  3618,  prohibiting  the  sale 
of  certain  auimals  or  wild  turkeys,  grouse,  or 
quail  or  any  other  kind  of  game,  wild  fowl,  or 
birds,  with  certain  exceptions,  the  word  '"game" 
includes  animals,  fowls,  and  birds  that  are  fit 
and  commonly  hunted  for  use  for  food,  and 
"wild  fowl"  means  any  large  eatable  bird  of  a 
wild  nature,  so  that  the  statute  prohibits  the 
sale  of  wild  docks. 

[EM.  Note. — For  other  cases,  see  Game,  Cent. 
Dig.  U  6,  7;  Dec.  Dig.  <S=>7. 

For  other  definitions,  see  Words  cuid  Phrases, 
XHrst  and  Second  Series,  Game.] 

Appeal  from  Circuit  Court,  Miller  Cotmty; 
Geo.  R.  Haynle,  Judge. 

James  Grabtree  was  convicted  of  sdling 
wild  dacka,  and  he  appeala    Affirmed. 

J.  M.  Carter,  of  Texarkana,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  for  the  States 

WOOD,  J.  Section  3618  of  Kirby's  Digest 
(as  amended  by  Acts  1905,  Na  42)  provides: 

"It  shall  be  unlawful  for  any  person,  corpora- 
tion, or  company,  to  purchase,  or  have  in  poe- 
session  for  barter,  exchange  or  sale,  or  to  ex- 
pose for  barter,  exchange  or  sale,  or  to  sell,  any 
buck,  doe,  fawn,  or  any  part  thereof,  or  any 
wild  turlcey,  pinnated  grouse,  commonly  called 
prairie  chicken,  or  any  guau,  sometimes  call- 
ed Virginia  partridge,  or  any  other  kind  of 
game,  wild  fowl,  or  birds,  whatsoever,  within 
tills  state,  except  bear,  rabbits,  squirrels,  rac- 
coons, and  opossum." 

[1]  Appellant  was  convicted  of  selling  wild 
ducks  under  the  above  section,  and  he  con- 
tended that  the  statute  does  not  prohibit  the 
sale  of  wild  ducks,  inv(^ing  the  maxim  ot 
ejusdem  generis.  But  that  maxim,  while  ap- 
plied to  effectuate  tbe  legislative  intent,  is 
never  allowed  to  defeat  it.  Foster  v.  Blount 
18  Ala.  687;  State  v.  Broderick,  7  Mo.  App. 
19,20. 

[2]  "It  has  never  been  supposed,"  says  the 
Supreme  Court  of  Illinois,  "that  the  rule  re- 
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quired  the  rejectton  of  the  general  terms  en- 
tirely, but  (»];  that  they  should  be  restrl<^ 
ed  to  cases  of  the  same  kind  •  •  •  enu- 
merated. *  *  *  On  the  contrary,  It  must 
yield  to  another  equally  salutary  rule  of 
construction,  viz.,  that  every  part  of  a  stat- 
Qte  should,  If  possible,  be  upheld  and  given 
its  appropriate  fwce."  Mlsch  r.  Russell, 
136  lU.  22,  25,  26  N.  a  628,  S29  02  U  B.  A. 
125). 

The  gmwal  woids,  "or  any  other  kind  of 
game,  wild  fowl,  or  birds,  whatsoever,"  fol- 
lowing the  particular  kinds  enumerated, 
were  manifestly  Intended  by  the  Lieglslature 
to  include  animals,  fowls,  and  birds  of  a 
wild  nature  that  are  fit  and  commonly  hunt- 
ed for  use  and  food  In  addition  to  and  dif- 
ferent from  those  tipecifled.  Law  Diction- 
ary; BngUsh  Stand.  Diet;  Worcester's 
Wet,  verbnm,  "game."  The  term  "wUdfowl" 
means  any  large  eatable  bird  of  a  wild  na- 
tnre. 

In  JonesbOTO,  U  O.  ft  B.  R.  Oo.  T.  Adams, 
174  8.  W.  S27-630,  we  said,  "The  lawmakers 
contributed  to  the  preservatUn  at  wild 
docks"  by  enacting  a  general  statute,  dtlng 
section  3618,  Klrby's  Digest 

While  the  exact  question  here  presented 
was  not  before  us  In  that  case,  the  language 
above  used  was  a  correct  Interpretation  of 
the  statute. 

'Ihe  Judgment  is  therefore  atUrmed. 


HIMBS  et  aL  y.  SHABP.     (No.  258.) 
(Supreme  Ooort  of  Arkansas.    March  20,  1916,) 

L  EXECTJTOBa  AND  ADMINISTRATORS  «=9504(1) 

—itecoTTUTS— Exceptions— Statute. 

Under  Kirby'g  Dig.  i  140,  providing  that 
an;  heir  may  file  exceptions  to  an  administra- 
tor's account  at  the  term  to  which  the  account 
may  be  continued,  and  that,  if  exceptions  are 
not  filed  within  that  time,  the  account  shall  be 
confirmed,  and  not  afterwards  subject  to  investi- 
gation, etc.,  a  party  filing  exceptions  to  an  ac- 
count does  not  have  to  repeat  them  at  each 
term  to  wliich  the  case  may  1>e  continued  and 
ontil  final  confirmation,  and,  where  exceptors 
could  not  appeal  from  an  order  dismissing  such 
exception  until  final  judgment  was  rendered  con- 
firming or  rejecting  the  account  the  court's  or- 
der continuing  the  consideration  of  the  ac- 
count current  for  reinstatement  necessarily  car- 
rUd  over  the  consideration  of  the  exceptions 
when  such  account  at  a  subsequent  term  came 
up  for  consideration. 

[Ed.  Note.— For  other  cases,  see  SJxecntors  and 
Administiators,  Cent  Dig.  ff  2167,  216S:  Dec. 
Dig.  «=.«Ma).] 
2.  bzecutqu  and  adkunstkatobs  «=9610(8) 

— Settuho  ov  Acoouht— Affe^ai.. 

Where  a  judgment  rendered  on  December 
16,  1914,  confirming  the  account  current  of  an 
administratrix,  as  against  exceptions  by  the 
heirs,  recited  tliat  the  attorney  for  the  heirs  ex- 
cepted to  the  approval  of  such  account  and  pray- 
ed an  appeal  to  the  circuit  court,  which  was 
granted,  the  fact  that  the  motion  and  affidavit 
for  appeal  and  the  order  granting  the  appeal  pre- 
ceded the  record  entry  of  the  final  order  and 
judgment  on  the  account  made  on  the  same  day 
wan  immatpilal,  and  such  record  entries,  consid- 


ered together,  showed  a  sufficient  oompUanee 
with  the  law  to  perfect  the  exceptors'  appeal  and 
entitle  them  to  be  heard  in  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §g  2241,  2246, 
2247;  Dec  Dig.  <S=»510(6).] 

8.  EZKOTTTOBS  AND  ADiaNIBTBATOBS  «=s>610(l) 

—  ExcBFnoirs  lo  Account  —  Appeal  — 

Amendment  or  Exceptions. 

In  such  case,  the  appeal  being  perfected  in 
the  circuit  court,  the  appellants,  having  filed 
their  exceptions  In  the  probate  court  as  required 
within  the  time  provided  by  the  statute,  could 
renew  such  exceptions  or  amend  the  exceptions 
already  filed  in  the  circuit  court 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2235;  Dec. 
Dig.  <E=»510(1).] 

4.  Courts  ®=>202(5)  —  Probate  Coukcs  — Ap- 
peal—Bond  FOR  Costs— STAT0TK. 

Under  Elirby's  Dig.  ^  1348,  as  amended  by 
Acts  1909,  p.  9^,  relatmg  to  appeals  to  the 
circuit  court  from  final  orders  and  judnnents 
of  the  probate  court  and  sections  1349,  ISoO,  re- 
lating to  bonds,  a  bond  is  not  required  as  a 
prerequisite  to  an  appeal,  except  in  cases  where 
the  appellant  desires  a  supersedeas. 

[iid.  Note^— For  other  cases,  see  Courts.  Cent 
Dig.  i  486;  Dec.  Dig.  «=»202(6).] 

Kirby,  J.,  dissenting. 

Appeal  from  Olrcalt  Court,  Sharp  County; 
J.  B.  Baker,  Judge. 

Exceptions  by  Arminta  Hlmes  and  others 
to  the  account  of  Margaret  Norrls  Sharp,  ad- 
ministratrix of  the  estate  of  James  Norrls, 
deceased.  From  a  Judgment  of  the  circuit 
court  dismissing  the  exceptors'  appeal  from 
an  order  approving  tha  account,  the  excep- 
tors appeal.  Beversed,  and  cause  remanded, 
with  directions  to  rdnstate  the  appeal. 

At  the  December  term,  1912,  of  the  pro- 
bate court  for  the  Southern  district  of 
Sharp  county,  appellee,  as  administratrix  of 
the  estate  of  James  Norrls,  deceased,  filed 
for  annual  settlement  her  account  current 
No.  1,  and  same  was  continued  until  the 
next  term.  At  the  December  term,  1913,  of 
the  probate  court  appellants,  heirs  of  James 
Norrls,  deceased,  filed  exceptions  to  the  ac- 
count and  the  cause  was  continued  to  the 
next  term,  "with  leave  granted  admin- 
istratrix to  restate  said  account  curr«it" 

On  September  18,  1914,  the  court  oonsldei^ 
ed  the  exceptions,  and  entered  Judgment  sus- 
taining certain  exertions,  dismissing  others, 
and  ordered  the  administratrix  "to  restate 
said  account  current  accordingly  and  file 
same  so  restated  on  or  before  the  first  day 
of  the  next  term  of  this  court" 

On  the  16th  day  of  December,  1914,  at 
the  December  term  of  the  Sharp  county  pro- 
bate court  Thos.  L  Herm,  attorney  for 
the  heirs,  presented  an  affidavit  and  prayer 
tor  appeal  from  the  order  and  Judgment  of 
the  probate  court  "made  on  the  18th  day  of 
September,  1914,  in  refusing  and  disallowing 
their  exceptions  to  account  current  No.  1" 
in  the  matter  of  the  estate  of  James  Norrls, 
deceased,  Margaret  Norrls,  administratrix. 

The  record  th«i  recites  that  on  the  16th 
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day  of  December,  1914,  appellants  "asked  and 
obtained  leave  of  the  court  to  file  an  affida- 
vit for  an  appeal,"  which,  was  by  the  court 
granted,  the  appeal  allowed,  and  the  clerk 
directed  to  make  and  certify  transcript  to 
the  circuit  court  Then  follows  account  cui^ 
rent  No.  1  for  annual  settlement  restated  by 
order  of  the  probate  court  made  "on  the  18th 
of  September,  1914."  The  account  current  Is 
set  forth  showing  a  balance  due  the  estate 
according  to  the  account  as  restated  the  sum 
of  $1,620.72.    Then  foUows  this  redtal: 

"In  the  Matter  of  Account  Current  No.  1. 
Bestated  by  Margaret  Norris,  Administra- 
trix of  Estate  of  James  Norris,  Deceased. 
"Now  on  this  day  is  presebted  to  the  court  the 
amended  account  current  numbered  1,  filed  by 
Margaret  Norris,  administratrix  of  the  estate 
of  James  Norris,  deceased,  filed  before  the  first 
day  of  the  present  term  of  this  court,  in  accord- 
ance with  a  former  order  hereof,  and  the  same 
being  examined  by  T.  I.  Herm,  attorney  for  the 
heirs  of  deceased,  and  no  exceptions  being  filed  to 
said  account  current,  or  any  item  thereof,  by 
any  person  or  persons,  the  same  is  carefully 
examined  by  the  court  and  found  correct,  is  in 
all  things  approved,  confirmed,  and  admitted  to 
record,  said  account  current  showing  a  balance 
due  said  estate  by  said  administratrix  the  sum 
of  sixteen  hundred  and  twenty  dollars  and  seven- 
ty-two cents,  and  the  attorney  for  the  heirs  at 
the  time  excepted  to  the  approval  of  said  ac- 
count current,  and  prayed  an  appeal  to  the  cir- 
cuit court  of  the  Southern  dJJstrict  of  Sharp 
county,  which  is  granted." 

In  the  circuit  court  the  ai^ellee  moved 
to  dismiss  the  appeal  for  the  fc^owlng  rea- 
sons: (1)  Because  there  were  no  exceptions 
filed  In  the  probate  court  to  the  amended  ao 
count  current,  and  that  no  appeal  was  ever 
taken  or  prayed  from  the  order  of  the  pro- 
bate court  approving  said  account  current 
No.  1  as  amended ;  (2)  and  because  the  appel- 
lants have  filed  no  bond  for  costs  as  required 
by  law. 

The  court  found  as  follows:  That  the  rec- 
ord shows  that  there  were  no  exceptions  nor 
objections  to  the  amended,  restated  account 
current  No.  1  Id  the  probate  court,  and  no 
affidavit  nor  prayer  for  appeal  from  its  con- 
firmation either  In  term  time  nor  In  vacation 
— and  further  finds  that  the  said  plaintiffs 
have  filed  no  bond  for  the  costs  as  required 
by  Act  Na  327  of  the  Acts  of  the  Legislature 
of  the  State  of  Arkansas  1909.  The  court 
then  rendered  Judgment  dismissing  the  ap- 
peal, and  for  costs  against  appellants,  which 
Judgment  they  now  seek  to  reverse. 

Appellants,  pro  se.    David  L.  King,  at  Wil- 

Ilford,   for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  erred  in  dismissing 
the  appeal.    The  statute  provides: 

"Any  person  interested  as  heir,  legatee  or  cred- 
itor may  file  exceptions  to  such  account,  or  any 
item  thereof,  on  or  before  the  second  day  of  the 
term  of  said  court  to  which  such  account  may  be 
continued ;  and,  if  exceptions  are  not  filed  with- 
in the  time  specified,  such  account  shall  be  exam- 
ined and  lionfirmed  as  hereinbefore  provided,  and 
such  account  when  confirmed  shall  never  there- 
after be  subject  to  investigation,  unless  in  a 
court  of  chancery,"  etc.    Kirby's  Digest,  f  140. 


When  exceptions  are  once  filed  under  this 
statute,  unless  they  have  afterwards  been 
withdrawn  by  the  party  making  them,  it  is 
the  duty  of  the  court  to  consider  them  as 
continuing  so  long  as  the  account  current 
is  before  the  court  for  confirmation.  A  party 
filing  exceptions  under  the  statute  to  the  ac- 
count of  the  administrator  does  not  have  to 
repeat  such  exceptions  at  each  term  of  the 
court  to  which  the  cause  may  be  continued, 
and  until  final  confirmation  the  same  excep- 
tions to  the  account  as  a  whole  or  to  any 
Item  thereof  do  not  have  to  be  made  more 
than  once. 

The  order  of  the  probate  court  sustaining 
certain  exceptions  and  dlsmlssbig  others  at 
the  term  of  the  court  prevlons  to  the  term 
at  which  the  account  was  finally  passed  on 
and  confirmed  was  not  a  final  Judgment  so 
Car  as  these  exceptions  were  concerned.  The 
order  of  the  court  continuing  the  considera- 
tion of  the  account  current  for  restatement 
necessarily  carried  over  the  consideration  of 
the  exceptions  that  liad  been  made  to  it  when 
such  account,  at  a  subsequent  term,  came  up 
for  consideration  and  confirmation  or  rejec- 
tion. 

It  is  manifest  that  a  party  filing  an  excep- 
tion could  not  appeal  from  the  order  of  tlie 
court  dismissing  such  exception  until  tite 
final  judgment  was  rendered  confirming  or 
rejecting  the  account  current.  The  court 
therefore  erred  In  finding  that  there  were  no 
exceptions  to  the  restated  account  current 
In  the  probate  court 

[2]  The  court  also  erred  in  finding  that 
there  was  no  affidavit  nor  prayer  for  appeal 
from  the  Judgment  of  the  probate  court  con- 
firming the  account  current  It  appeara  that 
this  Judgment  was  rendered  on  the  16th  day 
of  December,  1914,  and  it  is  recited  in  the 
judgment  rendered  on  that  day  that  "the 
attorney  for  the  heirs  at  the  time  excepted  to 
the  approval  of  said  account  current  and 
prayed  an  appeal  to  the  circuit  court  of  the 
Southern  district  of  Sharp  county,  which  is 
granted."  It  also  appears  that  on  the  same 
day  Thomas  I.  Herrn,  attorney  for  the  heirs, 
filed  a  motion  and  an  affidavit  praying  for 
an  appeal  "from  the  order  and  Judgment  of 
this  court  made  on  the  18th  of  September, 
1914,  in  refusing  and  disallowing  their  ex- 
ceptions to  account  current  No.  1."  And  the 
affidavit  stated  that  they  "verily  believe  they 
are  aggrieved  by  said  order  and  judgment" 
True,  this  motion  and  affidavit  and  the  order 
granting  the  appeal  preceded  on  the  record 
the  entry  of  the  final  order  and  Judgment  oik 
the  account  but  that  could  make  no  dif- 
ference. The  orders  were  made  on  the  same 
day,  and  It  would  be  highly  technical  and 
putting  form  before  substance  to  say  that 
these  record  entries,  when  considered  to- 
gether, were  not  a  sufficient  compliance  with 
the  law  to  perfect  appellants'  appeal,  and 
to  entitle  them  to  have  the  same  beard  in 
the  circuit  court. 

[3]  The  appeal  being  perfected  in  the  dr- 
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colt  court,  tiie  appellanta,  hayliig  filed  th^ 
exceptions  in  tbe  probate  court  aa  required 
within  tbe  time  provided  by  tbe  statute, 
could  renew  tbese  exceptions  or  amend  tbe 
exceptions  already  filed  In  tbe  circuit  court. 

[4]  The  court  found  that  no  bond  for  costs 
was  filed  as  required  by  Act  No.  327  of  tbe 
Acts  of  the  Legislature  of  the  State  of  Ar- 
kansas of  1909.  Under  section  1348  of  Klr- 
bf's  Digest,  as  amended  by  Act  No.  327, 
supra,  and  sections  1349  and  1350  of  Klrby's 
Digest,  a  bond  is  not  required  as  a  prerequi- 
site to  an  appeal  except  In  cases  where  tbe 
appellant  desires  a  supersedeas. 

Tbe  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  re- 
instate tbe  appeaL 

EIRBT,  J.,  dissents. 


BRBTSAOHBR  v.  STATD.    (No.  262.) 

(Snpreme  Gonrt  of  Arkansas.    March  20,  1910.) 

L  GaAND  JuBT  «=!>10— Sbmmons  fob  Spbciai, 
Gbaitd  Jury— Bnist  on  Hbcobd— Statut*— 

"MlNtTTKS." 

Under  the  statute  providing  that  it  any 
oCense  be  committed  or  discove3red  after  the 
grand  Jury  shall  have  been  discharged,  the  court 
may.  in  its  discretion,  by  an  order  to  be  entered 
in  tlie  minutes,  direct  the  sheriff  to  summons  a 
special  grand  jury,  the  entry  of  tbe  order  to 
summons  upon  the  record  of  the  court,  instead 
of  the  judge's  docket,  was  a  substantial  com- 
pliance wiui  the  statute;  "minutes"  being  used 
m  the  sense  of  record  of  the  court  in  the  stat- 
ute; 

[Ed.  Note.— For  other  cases,  see  Qrand  Jury, 
Cent.  Dig.  {  27;   Dec.  Dig.  <&=>10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,   Minutes.] 

2.  Gbakd  Jubt  ®=>10  —  Summons  fob  Sfb- 
CIAI.  Obard  JtTBT— Pbopbibtt. 

An  order  directed  to  the  stieriCF,  command- 
ing him  to  "forthwith  summons  from  the  body  of 
electors  of  this  district  16  good  and  lawful  men 
to  serve  as  meml>ers  of  this  special  grand  jury," 
to  investigate  an  (d^ense  committed  or  discov- 
ered after  discharge  of  the  grand  jury,  being 
designated  as  a  "scire  fadas"  instead  of  a  "ve- 
nire facias,"  was  a  mere  derical  misprision  not 
affecting  an  indictment. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
CenC  IMg.  I  27;   Dec.  Dig.  «=>10.] 

3>  Grand  Jubt  ®=>10  —  Sitmmonb  fob  Sfb- 
ciAi.  Gband  Jubt— Dibbction  to  Clebk  to 
Ibsuk. 

Where  an  order  of  court  for  a  special  grand 
jnry  was  directed  to  the  clerk,  instead  of  the 
sheriff,  but  the  order  itself  was  by  bim  issued 
to  the  sheriff,  the  proceedings  were  not  improp- 
er, and  the  indictment  found  by  the  body  was 
valid. 

[Bd.  Note.— Por  other  cases,  see  Grand  Jury, 
Cent.  Dig.  |  27;    Itec.  Dig.  <S=>10.1 

4.  HoMiciDB  «s>156<l)— Evidbncc— Maucb. 
In  a  prosecution  for  murder,  testimony  cal- 
enlated  to  cause  the  jury  to  believe  that  defend- 
ant, upon  slight  or  no  provocation,  was  ondei^ 
taking  to  run  down  and  rebuke  or  chastise 
tliose  whom  he  fancied  had  wronged  him  by 
agreeing  to  pay  the  fine  of  one  who  was  to  give 
him  a  Hieldng,  and  that  in  so  doing  he  was  mani- 
festing a  wicked  and  abandoned  disposition,  and 
that  ft  was  such  malice  which  caused  him  to 


.alt  and  slay  decedent,  there  being  no  evi- 
dence to  show  that  decedent  was  one  of  the  par- 
ties whom  defendant  was  seeking,  was  improp- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  286,  287 ;   Dec.  Dig.  «=»156(l).l 

6.   DXPOSTTIONS  «=»73— OKBTIFICATJt   OF  OfH- 

0KB — Statute. 

Under  Kirby's  Dig.  |  8185,  providing  that 
the  certificate  of  the  officer  shall  state  the  time 
and  place  of  taking  the  deposition,  that  the 
witness  was  duly  sworn  before  he  gave  his  tes- 
timony, and  that  his  testimony  was  written, 
read  to,  and  subscribed  by  him  in  the  presence 
of  the  officer,  and  also  state  by  whom  it  is  writ- 
ten, and  which  of  the  parties,  in  person,  or  by 
agent  or  attorney,  was  present  at  the  examina- 
tion of  the  witness,  the  certificate  of  an  officer 
who  took  offered  depositions,  reading:  "Stat* 
of  Illinois,  County  of  Alexander.  John  T. 
Brown,  Cairo,  IlL,  bein^  first  duly  sworn,  de- 
poses and  says  that  be  is  tbe  commissioner  be- 
fore whom  W.  H.  Wood  was  taken  in  the  case 
of  The  State  of  Arkansas,  Plaintiff,  v.  J.  A. 
Breysacher"- was  insufficient,  and  the  court's 
action  in  excluding  the  depositions  proper. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  i  165 ;  Dec.  Dig.  «s>73.] 

Kirby,  J.,  dissenting. 

Appeal  from  drcnlt  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

J.  A.  Breysacher  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Judg- 
ment reversed,  and  cause  remanded  for  new 
trial,  unless  the  Attorney  General  elects  to 
have  defendant  sentoioed  for  voluntary 
manslaughter. 

At  a  regular  term  of  tbe  circuit  court  of 
Mississippi  cotmty,  the  prosecuting  attorney 
petitioned  the  court  for  an  order  Impaneling 
a  special  grand  Jury  to  inquire  Into  the  kill- 
ing of  one  Johnny  Bryeans,  which  occurred 
after  the  regular  grand  Jury  had  adjourned. 
Tbe  court  granted  the  petition  and  Issued 
an  order,  which  is  designated  as  a  scire 
fadas,  to  the  sheriff  of  Mississippi  county, 
commanding  him  forthwith  to  summons 
from  the  body  of  tbe  electors  "16  good  and 
lawful  men  to  serve  as  members  of  the  grand 
Jury.'.'  The  clerk  entered  the  order  upon 
the  circuit  court  record  and  issued  an  order 
directed  to  the  BheritC,  commanding  him 
to  summons  "from  the  body  of  the  Ghlck- 
asawba  district  of  Mississippi  county  16 
good  and  lawful  men,"  etc,  to  act  as  special 
grand  Jurors.  Tbe  Jury  was  duly  impaneled, 
and  returned  an  indictm«it  againsit  tha  ap- 
pellant, charging  him.  In  correct  form,  with 
tbe  crime  of  murder  in  tbe  first  degree  in 
the  killing  of  one  Johnny  Bryeans.  The  ap- 
pellant was  convicted  of  murder  In  tlie  sec- 
ond degree,  and  his  pnnlshment  fixed  by 
the  sentence  and  Judgment  of  the  ooart  at 
21  years  in  the  state  penltentlaiy,  from 
which  he  duly  prosecutes  thla  appeal. 

C.  A.  Cunningham  and  Gravette  &  Rod- 
gere,  all  of  BlytheviUe,  for  appellant  Wal- 
lace Davis,  Atty.  Gen.,  and  Hamilton  Moaes, 
Asst  Atty.  Gen.,  for  the  State. 
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WOODS  3.  (after  stating  the  facts  as 
above).  [1-J]  Appellant  contends  that  the 
oonrt  erred  In  overruling  his  motion  to 
quash  the  Indictment  because  the  order  call- 
ing for  a  special  grand  Jnry  was  not  entered 
on  the  minutes  of  the  court  and  was  directed 
to  the  clerk  Instead  of  the  sheriff,  and  be- 
cause  it  was  designated  a  scire  facias  in- 
stead of  a  venire  facias.  There  Is  nothing 
In  any  of  these  objections.  The  statute  pro- 
vides: 

"If  any  offense  be  committed  or  discovered 
during  the  sitting  of  any  court  after  the  grand 
jury  attending  such  court  shall  have  been  dis- 
charged, such  court  may,  in  its  discretion, 
by  an  order  to  be  entered  in  the  minutes,  direct 
the  sheriff  to  summon  a  special  grand  jury." 
Kirby's  Dig.  §  2219. 

The  entering  of  the  order  upon  the  record 
of  the  court,  Instead  of  on  the  judge's  docket, 
was  a  substantial  compliance  with  the  stat- 
ute. It  was  the  purpose  of  the  lawmakers 
simply  to  have  the  order  entered  upon  the 
official  record  of  the  court.  That  Is  the 
meaning  of  the  word  "minutes,"  as  used  tn 
the  statute. 

Designating  the  order  as  a  "scire  facias" 
Instead  of  a  "venire  facias"  was  a  mere 
clerical  misprision.  The  order  Itself  was  di- 
rected to  the  sheriff,  and  commanded  him  to 
"forthwith  summons  from  the  body  of  elec- 
tors of  this  district  16  good  and  lawful  men 
to  serve  as  members  of  this  special  grand 
Jury,"  which  showed  that  it  was  a  venire 
facias.  It  was  wholly  Immaterial  what  the 
order  was  called,  since  the  purpose  of  the 
order  was  clearly  stated  therein,  and  was 
understood  by  the  officer  and  complied  with. 
The  clerk  was  directed  to  Issue  the  order, 
but  the  order  Itself  was  by  him  issued  to  tbe 
sheriff.  The  proceedings  were  In  all  things 
regular,  and  the  court  did  not  err  In  over- 
ruling tbe  motion  to  quash  the  indictment. 
See  Dawson  v.  State,  180  S.  W.  701. 

The  appellant  was  one  of  the  bosses  in 
the  employ  of  tbe  Chicago  Mill  &  Lumber 
Company.  Bryeans  was  permitted  to  haul 
wood  from  the  mill  and  supply  the  mill  em- 
ployes and  Its  officers  and  such  other  per- 
sons as  he  cared  to.  When  there  was  a 
surplus  of  wood  at  the  mill,  It  was  sold  to 
anj'body  who  wanted  It  It  was  a  rule  of 
the  company  not  to  allow  any  one  to  bother 
the  men  who  were  employed  at  the  mill,  or 
to  talk  to  than  while  they  were  at  work. 
Bryeans,  it  appears  from  the  testimony,  had 
been  violating  this  rule,  and  appellant  had 
remonstrated  with  him  about  It,  and  on  the 
day  of  tbe  killing  appellant  approached  him 
again,  as  be  stated,  to  protest  against  his 
further  interference  with  the  employes  at 
tbe  mill,  and  that  tt  was  during  this  con- 
versation that  the  killing  occurred.  Appel- 
lant relates  tbe  occurrence  as  follows: 

"As  I  came  out  I  met  Mr.  Scbatz  at  the  door, 
and  asked  him  to  go  to  tbe  boiler  room  with 
m&  On  tbe  way  over  I  saw  Johnny  Bryean«, 
and  told  Mr.  Schatz  I  wanted  to  speak  to  him. 
It  was  the  first  opportunity  I  had  had.  I  wHlk- 
ed  up  to  bim  as  he  was  pulling  the  back  off  of 


Ua  wagoa  uader  the  kindling  shed,  and  said: 
'Johnny,  I  want  you  not  to  bother  that  negro 
any  more  about  bringing  wood  out.  Come  to 
Mr.  Davidson  or  me,  and  we  will  see  that  yon 
get  iL'  He  replied,  'I  have  not  been  bothering 
any  of  the  men.'  I  said:  'Tou  will  have  to 
keep  your  driver  out  of  here,  and  the  other  eve- 
ning you  were  bothering  the  men,  and  it  is 
agamst  the  rule.  I  do  not  want  it  done.'  He 
said  he  had  not  been  bothering  the  men.  Mr. 
Schatz  stepped  between  us,  and  said  there  was 
no  need  for  trouble.  I  thought  at  the  time  that 
Bryeans  was  going  after  his  knife,  but  did  not 
thuik  there  would  be.  any  trouble.  I  told  faim 
every  time  he  came  into  tbe  shop  he  stopped 
and  talked  to  Skinny  Morgan,  and  he  called 
me  a  God  damned  liar,  and  I  called  him  another 
one,  and  he  put  his  hand  in  his  pocket,  got  bis 
knife,  and  ran  at  me  from  a  distance  oi  about 
5  or  6  feet  I  backed  awa:r,  but  got  my  foot 
tangled  in  some  trash  and  undling,  saw  that  I 
could  not  get  away  from  him,  pulled  my  pistol, 
and  shot  him.  I  could  tell  by  the  look  in  his 
eyes  that  he  was  going  to  cnt  me.  I  had  no  in- 
tention of  killing  him.  If  I  ooold  bring  him 
back  by  serving  a  term  in  die  penitoitiary  I 
would  gladly  do  so." 

This  testimony  of  aiq)ellant  as  to  what 
took  place  at  tbe  time  of  the  fatal  rencoun- 
ter was  substantially  corroborated  by  witness 
Schatz,  who  was  in  company  with  appellant 
at  the  time  he  approached  Bryeans,  and  also 
witness  Stinnett,  who  was  near  by  and  ob- 
serving them. 

On  behalf  of  the  state  a  witness  testified 
as  follows: 

"I  was  something  like  46  or  50  feet  away.  Mr. 
Bryeans  was  facing  Mr.  Breysacher,  and  Brey- 
sacher's  back  was  to  me ;  Mr.  Schats  was  lean- 
ing against  the  back  of  wagon.  I  saw  Mr.  Brey- 
sacher step  back  about  one  step  and  fire.  Mr. 
Bryeans  did  not  fall  for  about  a  minute,  and 
I  thought  he  had  missed  him.  At  the  tinoe  the 
shot  was  fired,  Mr.  Bryeans  was  standing  fac- 
ing towards  Mr.  Breysacher  with  his  hands  at 
his  sides.  He  stood  in  that  position  until  he 
weakened  down." 

Witness  went  to  where  Bryeans  was  lying, 
and  saw  no  weapon.  They  were  5  or  8  feet 
apart  when  the  shot  was  fired.  Witness  was 
in  a  position  to  see  Bryeans  and  could  have 
seen  same  if  he  bad  had  a  knife  In  bis  hand. 
However,  he  was  not  expecting  any  trouble, 
and  did  not  remember  having  seen  any  knife. 
Witness  stated  that  he  himself  was  very 
much  excited,  and  did  not  know  whether  he 
saw  any  movements  or  not;  did  not  pretend 
to  say  Mr.  Bryeans  did  not  have  a  knife; 
he  might  have  had  one,  but  witness  did  not 
see  It 

One  other  witness  testified  that  he  was 
about  16  feet  from  Bryeans  when  the  dispute 
between  him  and  appellant  arose.  He  could 
not  hear  what  was  said.  Immediately  after 
they  stepped  back  from  the  wagon  Bryeans 
started  towards  Breysacher.  As  he  started 
Breysacher  reached  back,  but  witness  dLld  not 
see  blm  put  his  hand  In  his  i)Ocket  and  bring 
It  out  He  bad  a  gun.  Bryeans  turned 
around,  sank  to  bis  knees,  and  fell  over. 
Witness  could  see  bis  hands,  and  he  did  not 
have  any  knife.  Witness  never  saw  Brey- 
sacher's  pistol;  Just  saw  the  motion  of  his 
arm.  Witness  had  his  eyes  on  Bryeans  at 
the  time,  and  was  looking  at  him  at  the 
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time  to  see  U  he  put  a  knife  in  his  pocket* 
and  be  dldnt  do  It  His  hands  wete  down 
at  his  sides,  and  he  never  moved  them. 

Another  witness  testified  that  he  saw  Brye- 
ana  advance  toward  Breysacher  a  ooni^e  of 
steps;  could  not  say  that  he  was  doing  any- 
thing at  the  time  he  was  shot  He  Bt^>ped 
back  and  dropped  his  hands  to  his  sides; 
oerer  pot  his  hands  In  Ills  pockets.  Witness 
did  not  see  any  knife. 

Other  witnesses  on  behalf  of  the  state, 
whose  attention  was  called  to  the  occurrence 
by  the  pistol  shot,  testified  substantially  to 
the  effect  that  the  i)artlclpant8  seemed  to  be 
standing  perfectly  still ;  that  Bryeans'  hands 
were  hanging  by  his  sldea  They  did  not  see 
him  pat  his  hands  In  bis  pocket  from  the 
time  he  was  shot  nntil  he  sank  down.  They 
could  have  seen  the  knife  if  he  had  had  one 
In  Ills  hands.    One  witness  testified : 

"At  the  crack  of  the  pistol  I  looked  np  and 
■aw  Mr.  Ona  (Breysacher)  standing  with  It  (the 
piatol)  in  his  hand.  Mr.  Bryeans  was  stand- 
ing 10  feet  away,  with  botti  of  his  hands  by  his 
ode.  I  could  see  his  hands  distinctly;  he  did 
aot  have  anything  in  them." 

Another  witness  testified  substantially  to 
the  same  effect 

The  above  testimony  preswits  the  dieom- 
stances  of  the  fatal  rencounter  from  the 
viewpoints  of  the  appellant  and  the  state. 

A  witness  by  the  name  of  Potts  testified 
that  prior  to  the  3d  of  April  he  had  been 
employed  by  Bryeans,  and  before  that  day 
Biyeans  had  discharged  him,  and  told  wit- 
ness at  the  time  that  he  did  so  because  Ous 
Breysacher  said  that  witness  was  bossing 
the  negroes  too  much.  The  evening  before 
the  killing  witness  was  with  several  boys 
hi  the  barber  shop,  and  they  agreed  among 
themsdves  that  If  witness  would  whip  Brey- 
sacher they  would  pay  witness'  fine.  Some 
of  the  boys  were  employes  at  the  mill.  Over 
the  objection  of  appellant,  witness  was  v^i- 
mitted  to  testify  that  he  stopped  Breysacher 
while  he  was  on  his  way  to  dinner  and  ask- 
ed him  why  tie  told  the  damn  lie  on  wit- 
ness;   that  Breysacher  replied: 

"If  yon  think  I  told  a  damn  lie  on  you,  get 
Johnny  Byreans  and  bring  him  np,  and  I  mil 
conrince  you  that  I  did  not" 

Another  witness  testified  that  about  12:30 
o'clock  on  the  day  of  the  killing  he  had  a 
oimversatlon  with  Breysacher,  and,  over  the 
objection  at  aHwllant  witness  was  permitted 
to  state  that  Breysacher  said  to  witness: 
"When  you  get  money  to  donate  on  anybody 
else's  fine  donate  some  on  mine."  Witness 
told  Breysadier  that  he  had  agreed  to  pay  a 
dollar  on  Potts'  fine,  and  Breysacher  said 
that  he  had  not  done  anything  to  the  boys. 
Witness  Jokingly  said  Uiat  he  would  i>ay  a 
dollar  towards  paying  Potts'  fine  if  he  would 
whip  Breysacher.  Breysacher  replied  that 
he  was  glad  that  witness  did  not  have  any 
more  than  that  to  do  with  it,  and  left  wit- 
ness lau{^ing  and  in  a  good  humor.  That 
was  30  or  40  minutes  before  the  killing. 


Another  witness  was  permitted,  over  the 
objection  of  appellant  to  state  that  about 
five  minutes  4)efore  the  killing  he  had  a  eon- 
vorsation  \Mth  Breysacher,  In  whidi  Brey- 
sacher had  reproached  him  for  offering  a  dol- 
lar on  Potts'  fine  if  Potts  would  give  Brey- 
sacher a  whipping;  that  Breysacher  said  to 
witness  that  it  was  none  of  witness'  business- 
who  told  him  (Breysacher)  about  it;  that 
Breysacher  struck  witness  and  said  some- 
thing to  witness  that  he  did  not  remember. 
Witness  found  that  he  was  mad  and  tried  to- 
get  loose  from  him.  He  got  loose  and  went 
in  the  mill,  and  Breysacher  caught  him 
again.  Witness  only  regarded  what  the  Potts 
boy  said  as  a  joke,  and  did  not  apologize  be- 
cause Breysacher  did  not  give  him  time. 
Breysacher  said  to  witness  that  there  were 
seven  more  that  he  was  going  to  see. 

Now  it  was  not  shown  that  Bryeans  was- 
one  of  those  in  the  barber  shop  who  offered 
to  pay  Potts*  fine  if  he  should  whip  Breysach- 
er, and  there  Is  no  testimony  whatever  to 
connect  Bryeans  with  that  conversation; 
nothing  to  show  that  the  appellant  harbored 
any  ill  will  towards  Bryeans  growing  out  of 
the  occurrence  in  the  barber  shop.  There 
was  nothing  to  show  that  Breysacher  had 
reference  to  Bryeans  when  he  stated  to  Al- 
bert Burns  that  there  were  seven  more  he 
was  going  to  see  in  regard  to  the  proposition 
to  pay  Potts'  fine.  There  was  nothing  to 
show  that  there  was  any  ill  feeling  on  the 
part  of  Breysacher  towards  Bryeans  before 
the  fatal  rencounter.  Breysacher  testified, 
that  he  and  Bryeans  were  good  friends ;  that 
they  had  had  no  difficulty  whatever;  that 
there  was  no  ill  feeling  existing  betwe^i. 
them ;  and  that  he  had  not  connected  J<An. 
Bryeans  with  the  conversation  in  the  barber 
shop  and  had  no  intention  of  mentioolng  the 
bai4)er  shop  occurrence  to  him  at  the  time  he 
approached  him  about  disturbing  the  men  In. 
the  box  factory.  So  the  occurrence  in  the 
barber  shop,  which  so  aroused  the  temper  of 
the  appellant  as  to  cause  him  to  violently  at- 
tack one  of  the  parties  and  to  declare  that  he 
was  going  to  see  the  others  for  the  same 
purpose,  had  no  connection  whatever  with, 
the  matter  between  Bryeans  and  appellant 
out  of  which  the  difficulty  grew  and  which 
resulted  in  the  death  of  Bryeans. 

[4]  Now  the  effect  of  the  testimcHiy  of  wit- 
nesses Potts,  Bums,  and  Owens  was  to  show 
that  Breysacher  was  in  an  111  humor,  and 
was  harboring  ill  will  towards  those  who  had 
participated  In  the  occurrence  at  the  barber 
shop  when  Potts  pr<q>0Bed  to  whip  Breysach- 
er, and  the  others  present  agreed  to  pay  his 
fine  if  he  would  do  so ;  that  he  was  so  embit- 
tered against  them  that  he  was,  on  the  day 
of  the  killing  and  Just  a  short  time  before, 
engaged  in  looking  them  np  and  calling  them 
to  account  for  what  they  had  said  and  the 
part  they  had  taken  in  the  proposal  by  Potts 
to  give  him  (appellant)  a  whipping;  that  he 
had  gone  to  the  extent  of  making  a  violent 
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attack  npoo  cme  of  litem,  and  had  declared 
that  there  were  seven  more  that  be  expected 
to  see.  The  testimony  was  calculated  to 
cause  the  Jury  to  believe  that  the  appellant, 
upon  apparently  a  veiy  slight  provocation,  or 
no  provocation  whatever,  was  undertaking  to 
run  down  and  rebuke  or  chastise  those  whom 
be  fancied  bad  done  him  a  wrong,  and  that  In 
so  doing  he  was  manifesting  a  wicked  and 
abandoned  disposition,  and  that  It  was  this 
malice  and  had  temper  which  cailsed  him  to 
assault  and  slay  Bryeans.  In  Deal  v.  State, 
82  Ark.  68,  100  S.  W.  75,  a  witness  was  per- 
mitted to  testify  that  a  few  hours  before  the 
killing  the  defendant  had  threatened  to  shoot 
hia  gun  until  it  melted  if  they  didn't  quit  run- 
ning over  him.  His  threat  was  not  directed 
to  any  partlcnlar  Individual,  and  the  deceas- 
ed was  not  mentioned.  In  commenting  upon 
this  testimony  we  said: 

"It  tended  to  show  a  *  *  *  malevolent 
spirit,  a  wicked  and  abandoned  diapositiMi ;  that 
appellant  was  in  a  frame  of  mind  &tally  bent 
on  mischief  which  culminated  in  the  killing  of 
Bronson.  But  the  testimony  was  clearly  in- 
competent, because  the  threat  'to  shoot  his  gun 
till  it  melted,'  made  several  hours  before  the 
tragedy,  was  not  directed  against  Bronson,  the 
man  who  was  killed,  'but  against  another  fel- 
low.' The  proof  showed  that  there  was  no  111 
will  between  appellant  and  Bronson  before  the 
killing.  On  the  contrary,  they  were  shown  to 
be  on  friendly  terms." 

We  held  in  that  case  that  the  admission  of 
such  testimony  was  error,  citing  cases.  The 
principle  announced  in  that  case  rules  this. 

[B]  The  court  excluded  offered  depositions 
'Of  certain  witnesses  taken  at  Cairo,  111.,  to 
establish  the  reputation  of  appellant's  wit- 
ness Schatz  for  truth  and  morality.  The 
certificate  of  the  officer  taking  the  offered  de- 
positions was  as  follows: 

"State  of  Illinois,  County  of  Alexander.  John 
T.  Brown,  Cairo,  IlL,  beii^;  first  duly  sworn, 
deposes  and  says  that  he  is  the  commissioner 
before  whom  W.  H.  Wood  was  taken  in  the  case 
of  The  State  of  Arkansas,  Plaintiff,  v.  J.  A. 
Breysacher,  Defendant.  He  also  further  states 
that  he  has  no  connection,  either  directly  or  in- 
directly, with   the  said  Breysacher. 

"[Signed]    John  T.  Brown,  Commissioner." 

Our  statute  provides: 

"The  certificate  of  the  officer  shall  state  the 
time  and  place  of  taking  the  deposition ;  that 
the  witness  was  dnly  sworn  before  be  gave  his 
testimony,  and  that  his  testimony  was  written, 
read  to  and  subscribed  by  bim  in  the  presence 
of  the  officer ;  and  also  state  by  whom  it  was 
written,  and  which  of  the  parties,  in  person,  or 
by  agent  or  attorney,  was  present  at  the  ezaml- 
nation  of  the  witness."    Kirby's  Digest,  I  3185. 

The  depositions  had  no  caption  showing 
the  style  of  the  case  in  which  they  were  to 
be  used.  The  certificate  of  the  oflicer  did 
not  comply  with  our  statute,  and  therefore 
the  court  did  not  err  In  excluding  the  deposi- 
tions in  the  form  in  which  they  were  offered. 

The  court  erred  in  admitting  the  Incompe- 
tent testimony  above  indicated,  and  the  Judg- 
ment will  be  reversed.  But  It  does  not  fol- 
low that  the  appellant  Is  entitled  to  a  new 
trial.    The  only  effect  of  the  Incompetent  tes- 


timony was  to  show  malice  on  the  part  of  the 
appellaat,  and  the  prejadidal  effect  of  this 
testimony,  therefore,  will  be  ^imlnated  if 
the  verdict  Is  reduced  from  marder  in  the 
second  degree  to  manslau^ter.  For  the  Jury 
did  not  accept  the  testimony  on  behalf  of  the 
appellant  tending  to  show  that  he  was  Justi- 
fied In  taking  the  life  of  his  fellow  num.  On 
the  contrary,  their  verdict  shows  that  they 
believed  the  testimony  of  the  witnesses  for 
the  state  on  this  issue,  and  with  the  incompe- 
tent testimony  tending  to  show  malice  elimi- 
nated, it  is  manifest  the  Jury  would  not  have 
returned  a  verdict  for  a  lower  offense  than 
that  of  voluntary  manslaughter. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded  tor  a  new  trial,  un- 
less the  Attorney  Oeneral,  within  15  days, 
shall  elect  to  have  appellant  sentenced  to  im- 
prisonment in  the  penitentiary  tat  volantaiy 
manslaughter. 

KIBBX,  J.,  dlssenta 


AUiBN-WDST  COMMISSION  CO.  t.  HAR- 
SHAW  et  ah    (No.  257.) 

(Snpreme  Court  of  Arkansas.    March  20,  191(U 

1.  DOWKB  ^so&i  —  iNCmCBBANCB  —  CORVBT- 

ANCB. 

Defendant,  owning  an  nndivided  seven- 
twelfths  of  land,  incumbered  by  the  unassigned 
dower  interest  of  her  mother  which,  when  a^- 
sigtied,  would  have  been  a  life  estate  In  an  undi- 
vided two-twelfths,  who  conveyed  an  undivided 
five-twelfths  by  deed  with  foil  covenants  of  war- 
ranty, held  the  remaining  interest,  aufiScient  to 
satisfy  the  dower  incumbrance,  subject  to  such 
incumbrance,  so  that  it  created  no  incumbrance 
upon  the  interest  conveyed,  the  grantee  of  wbicb 
had  the  right  to  require  the  dower  interest  to 
be  taken  out  of  the  interest  reserved,  under  the 
equitable  rule  that  the  court  will  as  between  the 
parties  to  the  equities  treat  the  subject-matter 
as  if  the  equity  had  been  worked  out  and  as  im- 
pressed with  the  character  which  it  would  have 
then  borne. 

[Ed.  Note. — For  other  cases,  see  Dower,  Gent 
Dig.  {  832 ;   Dec.  Dig.  «s»ftl.] 

2.  CovzRAins  «=»9e(2)—WABRAi»TT— Breach. 

Under  such  conveyance,  there  was  no  brearh 
of  the  warranty,  as  long  as  there  were  other 
lands  of  the  grantor  on  which  the  dower  interest 
could  take  effect. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  f  112;  Dec.  Dig.  <3=>96(2).l 

3.  PAETiTioir  €=987  —  Rkiububseuent  fob 

DOWEB— LiAOHES. 

Plaintiff,  who  had  been  in  possession  oi 
land,  paying  over  to  a  widow  having  an  unas- 
signed dower  interest  of  two-twelfths  her  part 
of  the  rent,  was  not  guilty  of  laches  in  Mling  to 
assert  its  claim  for  reimbursement  where  such 
right  did  not  exist  until  the  lands  were  sold  to 
it  by  defendant,  whose  remaining  land  was  sub- 
ject to  the  dower  incumbrance. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Gent  Dig.  i  268;    Dee.  Dig.  «s>87.] 

Appeal  from  Lonoke  Chancery  Court;  Jno. 
B.  Martineau,  Chancellor. 

Action  for  partition  by  the  Allen-West 
Commission   Company  against   Mis.    M.   L. 
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Hanhaw  and  others.  Decree  tor  d«(end> 
ants,  and  plaintiff  appeals.  Beveraed  and  re> 
manded,  with  dlrectlona. 

Moore,  Smith,  Moore  &  Trleber,  of  Uttle 
Bock,  and  Geo.  M.  ChapUne,  of  Lonoke,  for 
appellant.  Trimble  &  WiUlamB,  of  Lonoke, 
and  Blackwood  &  Newman,  of  Uttle  Bock, 
for  appellees. 

McClTLLOOH,  O.  7.  The  facts  of  this  case, 
abont  which  there  is  no  dispute,  are  as  fol- 
lows: 

Daniel  Harshaw  and  his  son,  L.  D.  Har- 
ibBW,  owned,  as  egnal  tenants  In  common,  a 
tract  of  land  In  Lonoke  county.  Ark.,  con- 
sisting of  480  acres.  L.  D.  Harsbaw  died  In- 
testate prior  to  the  year  1883  (the  precise 
date  of  bis  death  not  betng  stated  In  the  rec- 
ord of  this  case),  leaving  surviving  his  widow, 
Mrs.  M.  L.  Harshaw,  and  two  children,  Mary 
Z.  Patrick  and  Robert  M.  Harshaw,  and  the 
last-named  child  sabeequently  died  Intestate 
and  without  issue,  leaving  as  his  sole  heir  at 
law  his  sister,  the  said  Mary  Z.  Patrick. 
Daniel  Harshaw  died  Intestate  in  the  year 
1883,  leaving  surviving  as  his  heirs  at  law 
Us  granddaughter,  the  said  Mary  Z.  Patrick, 
and  a  son,  John  B.  Harshaw,  and  four  daugh- 
ters. It  1b  thus  seen  that  Mrs.  Patrick  in- 
herited an  undivided  one-half  of  the  land 
from  her  father,  L.  D.  Harshaw,  subject  to 
the  dower  interest  of  her  mother,  Mrs.  M.  L. 
Harshaw,  and  also  inherited  an  undivided 
one-twelfth  interest  in  the  land  from  her 
grandfather,  Daniel  Harshaw,  which  gave 
her  an  -ondivided  sevea-twelfths,  subject  to 
the  dower  interest  of  her  mother  in  two- 
twelfths.  The  dower  interest  of  Mrs.  M.  L. 
Harshaw  under  the  statntes  of  this  state 
amounted  to  a  Hfe  estate  in  one-third  of  her 
husband's  interest, .  which,  when  assigned, 
woold  have  given  her  a  life  estate  In  an  tm- 
dlTlded  two-twelfths.  John  R.  Harshaw  sub- 
sequently purchased  an  undivided  flve^ixths 
fnnn  Mrs.  Patrick,  and  the  latter  conveyed 
to  him  by  deed  dated  April  9,  1888,  contain- 
ing fall  covenants  of  warranty.  This  gave 
John  B.  Harshaw  an  undivided  six-twelfths 
Interest  in  the  land,  and  he  subsequently  pur- 
chased the  interests  of  three  of  his  sisters 
and  received  deeds  of  conveyance,  thus  giv- 
ing him  title  to  an  undivided  nine-twelfths. 

John  B.  HanAiaw  subsequently  mortgaged 
his  interest  to  appellant,  Allen-West  Com- 
mission Company,  and  the  mortgage  was  duly 
foreclosed  and  appellant  acquired  title  im- 
der  said  foreclosure  by  deed  dated  Septem- 
ber 23,  1907.  Mary  Z.  Patrick  died  intestate 
In  the  year  1901,  leaving  surviving  her  four 
children,  who  are  the  appellees.  Appellant 
took  possession  of  the  lands  after  its  pur- 
chase at  the  foreclosure  sale,  and  through  its 
agents  has  collected  the  rents  and  dishursed 
the  same,  paying  to  Mrs.  M.  L.  Harshaw,  the 
widow  of  L.  D.  Harshaw,  two-twelfths  there- 
of as  ber  Interest  in  the  dower  lands,  and 
also  paying  tolfra  B.  S.  Davis,  the  daughter 


of  Daniel  Harshaw  who  had  not  conveyed 
away  her  one-twelfth  interest,  an  amount 
equal  to  her  interest  in  rent  of  the  lands, 
and  retaining  the  balance  of  the  rents  of  the 
undivided  nine-twelfths. 

Appellant  instituted  this  action  in  the 
chancery  court  of  Lonoke  county  for  a  parti- 
tion of  said  lands,  or  sale  thereof  in  the 
event  partition  could  not  be  made,  and  the 
widow,  Mrs.  M.  L  Harshaw,  and  tJie  chil- 
dren of  Mary  Z.  Patrick,  and  Mrs.  B.  S. 
Davis  were  made  defendants.  The  dower  of 
Mrs.  Harshaw  has  never  been  assigned  and 
it  was  agreed  between  all  the  parties  to  this 
suit  that  the  value  of  her  dower  interest  was 
the  sum  of  $600,  which  should  be  paid  to  her 
out  of  the  proceeds  of  the  sale  of  the  land  in 
lien  of  the  assignment  of  her  dower  in  Mnd. 
Tha  lands  were  sold  under  decree  of  the 
court  by  a  commissioner,  and  in  dividing  the 
proceeds  the  chancery  court  decided  that  the 
$800  paid  to  the  widow,  Mrs.  Harshaw, 
should  be  deducted  equally  from  each  of  the 
one-twelfth  interests  wliicb  descended  from 
L.  D.  Harshaw,  wbicb  constituted  a  deduc- 
tion of  1500  of  the  amount  from  appellant's 
distributive  share  of  the  proceeds  and  one- 
twelfth  from  the  share  of  the  Patrick  chil- 
dren. The  court  also  decided  that  the  Pat- 
rick: dilldren  were  entitled  to  one-twelfth  of 
the  rents  collected  by  appellant  during  pre* 
vious  years  and  paid  over  to  the  widow,  and 
entered  a  decree  deducting  the  amount  of 
the  rents  from  appellant's  distributive  share 
In  the  proceeds  of  the  sale.  That  was  done 
over  objections  of  appellant  An  appeal  has 
been  prosecuted  to  this  court,  and  the  only 
controversy  now  relates  to  the  one  between 
aiH^ellant  and  the  Patrick  children  concern- 
ing the  distribution  of  the  funds. 

[1]  Mary  Z.  Patrick  owned  an  undivided 
seven-twelfths  of  the  land,  which  was  in- 
cumbered by  the  unasslgned  dower  Interest 
of  her  mother,  which  when  assigned  would 
have  been  a  life  estate  in  an  undivided  two- 
twelfths.  Mrs.  Patrick  conveyed  an  undi- 
vided flve-twelfths  to  John  R,  Harshaw  and 
executed  a  deed  with  full  covenants  of  war- 
ranty. The  dower  interest  of  the  widow  con- 
stituted an  incnmbianoe  on  the  title.  Hewitt 
V.  Cox,  55  Ark.  226,  15  S.  W.  1026,  17  S.  W. 
873 ;  Seldon  v.  Dudley  E.  Jones  Co.,  74  Ark. 
348,  86  S.  W.  778;  Vaughan  v.  Butterfleld, 
85  Ark.  289,  107  S.  W.  993,  122  Am.  St  Rep. 
31.  If  the  dower  Interest  operated  as  an 
incumbrance  upon  the  Interest  conveyed  to 
John  B.  Harshaw,  an  eviction  thereunder 
would  have  constituted  a  breach  of  the  war- 
ranty; but  we  are  of  the  opinion  that  it  did 
not  constitute  an  Incumbrance  upon  the  part 
so  conveyed  for  the  reason  that  sufficient  in- 
terest remained  In  the  grantor  to  satisfy  the 
dower  Incumbrance.  In  other  words,  the 
dower  la  held  to  be  an  incumbrance  on  the 
remaining  Interest  for  the  reason  that  the 
owner  of  the  title  under  the  conveyance  to 
John  B.  Harshaw  has  the  right  to  require 
the  dower  interest  to  be  taken  out  of  the  In- 
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tereet  reserved.    This  reanlts  from  the  plain 
principles  of  equity  tbat: 

"The  court  will,  as  between  the  parties  to  the 
equities,  treat  the  sobjeet-matter  as  if  the  eqnity 
had  been  worked  opt  and  as  impressed  with  the 
character  which  it  would  have  then  borne."  11 
Am.  tc  E<ng.  Ency.  of  Law,  181. 

To  state  It  in  another  form,  Mrs.  Patridc 
In  conveying  with  oovenants  of  warranty 
flve-twelfths  Interest,  and  reserving  two- 
twelfths,  Is  presumed  to  have  Intended  to 
convey  free  from  the  dower  and  to  leave 
the  dower  incumbrance  fastened  upon  the  In- 
terest which  she  continued  to  hold.  This  Is 
the  equitable  view  whl(di  Mrs.  Patrick  and 
her  privies  can  be  required  to  observe. 

The  case  of  Rice  v.  Rice,  147  Iowa,  1,  126 
N.  W.  826,  34  L.  R.  A.  (N.  S.)  917,  which  is 
dted  on  the  brief  of  appellant,  is  directly 
In  point  There  the  grantor  conveyed  certain 
lands  by  warranty  deed  free  from  all  liens 
and  Incumbrances.  After  his  death  a  con- 
troversy arose  between  the  grantees  under 
the  deeds  and  the  devisees  under  the  wUl  of 
the  grantor  as  to  how  the  dower  should  be 
assigned,  whether  the  grantees  under  the 
deed  should  take  their  lands  free  of  dower 
or  whether  the  dower  should  be  assigned 
in  each  tract.  The  court  held  that  the  gran- 
tees took  free  of  dower  and  tliat  they  had 
a  right  to  compel  the  widow  to  take  her 
dower  out  of  the  other  lands.  In  dispos- 
ing of  the  matter  the  court  said: 

"We  see  no  way,  however,  to  avoid  giving  ef- 
fect to  these  conveyances'  strictly  in  accord  with 
their  terms.  They  were  warranty  deeds  with 
full  covenants.  So  far  as  the  estate  itself  and 
the  beneficiaries  of  the  will  are  concerned,  these 
deeds  carried  to  the  grantees  the  full  and  com- 
plete title  to  the  tracts  therein  described.  Only 
the  widow  can  ignore  them.  And  she  is  in  no 
position  to  do  so  if  her  'one-third  in  value'  can 
be  set  apart  without  prejudice  to  her  in  the  re- 
maining real  estate  owned  by  the  decedent  at  the 
time  of  his  death.  The  devisees  of  the  will  can 
stand  in  no  better  iMsition  than  the  testator  him- 
seU  occupied  after  making  such  conveyances.  If 
the  warranty  deeds  were  complete  and  binding 
as  to  him,  uey  are  clearly  so  as  to  his  devisees. 
It  is  argiied  that  the  remedy  of  the  grantees 
would  be  an  action  for  damages  for  breach  of 
covenontSj  and  that  they  could  recover  therein 
only  nominal  damages,  because  the  deeds  were 
executed  as  a  gift  of  the  land.  But  the  grantees 
are  not  bound  to  resort  to  an  action  for  dam- 
ages. We  see  no  ground  for  holding  that  they 
may  not  maintain  their  possession  and  owner- 
ship under  their  deeds  and  in  accordance  with 
the  terms  thereof,  subject  only  to  the  contingency 
that  the  widow  might  resort  to  the  conveyed 
lands  if  necessary  to  the  protection  of  her 
rights." 

The  only  distinction  sought  to  be  made 
between  the  case  Just  dted  and  the  present 
one  is  that  in  the  former  the  widow's  dower 
right  was  Inchoate  at  the  time  of  the  execu- 
tion of  the  conveyance,  and  in  the  present 
case  the  widow's  right  was  consummated  by 
the  death  of  her  husband,  lacking  only  an 
assignment  to  perfect  her  right  in  particular 
I>ortions  of  .the  lands.  The  distinction  is 
not,  we  think,  a  controlling  one,  and  we  are 


of  the  opinion  tbat  the  prtBdple  announced 
In  the  Iowa  Case,  supra.  Is  correct  and  is 
applicable  here.  This  disiwses  of  both  of  the 
objecttonable  features  of  -the  decree  in  de- 
ducting the  widow's  dower  Interest  from  ap- 
pellant's share  and  also  decreeing  payment  Iff 
appellant  of  rent  for  previous  years  to  appel- 
lees. The  whole  of  the  dower  Interest  should 
have  been  deducted  from  the  two  shares  of 
appellees,  the  Patrick  children,  and  inas- 
much as  it  is  shown  that  appellant  had  paid 
the  tents  over  on  those'  two  Interests  to  the 
widow,  appellant  is  not  liable  to  the  Patrick 
diUdren  for  it 

[2]  It  Is  Insisted  that  the  only  remedy  of 
appellant  was  an  action  for  the  breach  of 
wfirranty,  and  that  the  statute  of  limitation 
began  to  run  from  the  date  of  the  execu- 
tion of  the  deed.  What  we  have  said  dis- 
poses of  that  contention,  for,  as  before  stat- 
ed, there  was  no  breach  of  the  warranty  as 
long  as  there  were  other  lands  on  which  the 
dower  Interest  could  take  effect. 

[3]  It  Is  also  contended  that  appellant  was 
barred  by  laches  in  not  asserting  at  an  ear- 
lier date  Its  claim  for  reimbursement  for 
the  dower.  There  Is  no  laches  in  failing  to 
assert  a  right  which  did  not  exist  tmtU  the 
lands  were  sold.  Appellant  has  been  in  pos- 
session of  the  lands,  paying  over  to  the  wid- 
ow her  part  of  the  rents,  and  In  no  view  of 
the  case  can  it  be  said  that  appellant  has 
slept  upon  its  rights. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  distributing  the  proceeds  of  sale  in  ac- 
cordance with  this  ojplnlon. 


DETROIT  FIRE  ft  MARINE  INS.  CO.  v. 
STEWAilT  et  aL     (No.  252.)  " 

(Supreme  Oourt  of  Arkansas.    Mardt  20,  1916.) 

1.  Gabkishuent     ®=>235a)— JnooKKNT— Bes 
Judicata— Identity  of  Issues. 

Judgment  in  garnishment  of  D.  as  debtor  of 
S.  individually,  is  not  res  judicata  in  an  Bctioo 
by  S.  as  trustee,  against  D.,  the  issues  being 
different. 

[Ed.  Note. — For  other  cases,  see  Garnishmeat, 
Cent.  Dig.  H  423-126 ;   Dec.  EMg.  «=>23W1).] 

2.  Gabnibhment  «=>81(1)— PrACK  or  Pboceiih 
INQ— Debt  Mbbqed  in  Judoksitt. 

Debt  merged  in  a  judgment  in  one  state  is 
not  subject  to  garnishment  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  $  146;   Dec.  Dig.  «=5)81(1).] 

3.  Justices  of  the  Peace  «=9i62(l) — Appbai. 

— SUPXSSBDEAa 

Appeal  from  a  judgment  of  a  justice,  with 
■npersedeas,  does  not  eztingnisb,  but  merdy  sus- 
pends operation  of,  the  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Si  600,  603;  Dec.  Dig. 
®=»162(1).] 

Appeal  from  Circuit  Court,  Miller  County: 
G.  R.  Haynle,  Judge. 

Action  by  Z.  C.  Stewart,  trustee,  and  oth-i 
ers,  against  the  Detroit  Fire  &  Marine  In- 
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garance  GAmpuiy.  From  a  Jndgment  for 
plaintiffs,  (HI  appeal  from  a  Jtutlce,  defendant 
appeals.    Afflnned. 

Glass,  EsteB,  King  &  Borford  and  Jas.  D. 
Head,  all  of  Tecarkana,  for  appellant 

McCULLOOH,  a  J.  This  is  an  action  hx- 
sdtnted  on  an  Insnrance  policy  Issued  by  de- 
fendant, Detroit  Fire  &  Marine  Insurance 
.Company,  to  recover  tlie  amount  of  damage 
to  tlie  insured  property,  a  dwelling  house  sit- 
uated in  the  state  of  Texas.  The  property 
was  owned  by  Mrs.  Kate  Mitchell  and  was 
insured  in  her  name.  Damage  was  sustained 
by  flre  in  the  sum  of  $97.43,  and  aft^  the 
damage  occurred  Mr&  Mitchell  made  a  writ- 
ten assignment  of  the  claim  to  Z.  O.  Stewart, 
aa  trustee  for  herself  and  her  daughter, 
Alfrey  Mitchell.  Stewart,  as  such  trustee, 
institQted  this  action  against  the  Insurance 
conpany  before  a  Justice  of  the  peace  of  Mil- 
ler county,  Ark.,  and  recovered  Judgment  for 
the  amount  of  the  claim,  which  was  undis- 
puted. The  defendant  took  an  appeal  to  the 
drcnlt  court  and  superseded  the  Jndgment  by 
tbe  execution  of  a  bond  pursuant  to  the  terms 
of  the  statute.  Cravens  &  Cage,  a  copart- 
nership, had  previously  obtained  a  Judgment 
against  Z.  C.  Stewart  individually  in  an  ac- 
tion for  debt  before  a  Justice  of  tbe  peace  in 
Harris  county,  Tex.,  and  while  this  suit  was 
pending  below  Cravens  &  Cage  sued  out  a 
writ  of  garnishment  on  the  said  Judgment 
and  caused  the  same  to  be  served  upon  the  de- 
fendant insurance  company.  The  garnishee 
answered,  and  upon  Its  motion  Stewart  and 
Mrs.  Mit<diell  and  Alfrey  Mitchell  were  made 
parties  and  summoned  by  publication  of  a 
warning  order,  no  personal  service,  however, 
being  made  on  said  parties,  nor  is  there  any 
evldonee  that  they  received  any  Information 
of  the  pendency  of  said  garnishment  pro- 
ceeding. 

Tbe  Texas  court  rendered  a  Jndgment 
against  the  garnishee,  directing  the  payment 
over  to  Cravois  &  Cage,  the  plalntlffB  in  that 
toit,  of  tbe  amount  due  under  the  policy,  and 
tbe  defendant  has  pleaded  the  Judgment  in 
the  garnishment  proceedings  as  a  bar  to  re- 
covery In  the  present  action.  They  pleaded 
the  Texas  Jndgment  In  this  action  below,  but 
tbe  trial  court  refused  to  sustain  the  plea  and 
rendered  Judgment  In  favor  of  the  plaintiff 
Z,  C  Stewart,  in  bis  representative  capacity 
as  trustee  under  the  aforesaid  assignment 
to  him.  Tlie  defendant  has  prosecuted  an 
appeal  to  this  court 

[1]  It  is  contended  on  behalf  of  tbe  defend- 
ant that  in  Texas  a  Justice  of  the  peace  exer- 
daes  Jurisdiction  as  a  superior  court,  and 
that  the  Jndgment  in  the  garnishment  pro- 
ceedings la  an  adjudication  of  the  right  of 
the  plaintiff  to  recover  In  the  present  action. 
Treating  the  Texas  court  as  a  superior  court, 
with  complete  Jurisdiction  over  the  subject- 
aiatter  of  Uie  garnishment  proceedings,  we 
are  of  the  opinion  that  the  record  In  this 


case  does  not  show  oiougb  to  bar  tbe  platn- 
tiff  from  leoovering,  and  that  the  Judgment 
of  the  drcnlt  court  of  Miller  county  was  cor- 
rect The  garnishment  against  the  defendant 
operated,  upon  an  indebtedness  to  Z.  0.  Stew- 
art Indivldnally.  Tbe  writ  and  the  subse- 
quent Judgment  thereon  merely  substituted 
the  plaintiffs  in  that  action  in  the  place  of 
Stewart,  the  defoadant  in  that  action,  and 
the  only  issue  in  that  proceeding  concerned 
the  alleged  indebtedness  of  the  Insurance 
company  to  Stewart  It  did  not  involve  an 
issue  as  to  indebtedness  of  the  garnishee  to 
a  third  person,  and  Stewart  in  his  represent- 
ative capacity  must  be  treated  as  a  third  per- 
son. 

"It  is  a  self-evident  proposition,"  says  Mr. 
Shinn,  in  his  work  on  Attachment  and  Oar- 
nishment  vol.  2,  {  727,  "that  no  Judgment  is 
res  adjudicata  as  to  matters  which  have  not 
been  adjudicated.  The  rights  of  no  person 
are  res  adjudicata,  unless  such  person  has 
been  a  party  to  the  proceedings  legally  de- 
termined by  the  court.  ♦  •  •  If  the  in- 
debtedness was  not  to  tbe  principal  defend- 
ant. Judgment  against  the  garnishee  will  not 
bind  bis  actual  creditors.  They  may  there- 
after bring  suit  against  him,  or  their  credi- 
tors may  bring  garnishment  against  the  gar- 
nishee." 

It  is  true  that  Stewart  and  Mrs.  Mitchell 
and  AUrey  Mitchell  were  made  parties  to  tbe 
garnishment  proceedings  and  were  summoned 
by  publication  of  a  warning  order,  but  they 
were  not  bound  to  take  notice  of  the  fact 
that  an  indebtedness  of  the  garnishee  to 
Stewart  as  trustee,  was  involved  in  the  con- 
troversy, nor  indeed  was  it  involved  under  a 
writ  which  commanded  the  garnishee  to  an- 
swer as  to  his  indebtedness  to  Stewart  indi- 
vidually. The  issue  in  the  two  proceedings 
being  different,  the  Judgment  of  the  Texas 
court  against  Stewart  Individually  does  not 
bar  his  right  to  recover  in  the  present  action 
when  suing  In  his  representative  capacity 
as  trustee  of  an  express  trust 

[2,  3]  There  is  still  another  reason  why  the 
circuit  court  was  correct  in  holding  that  the 
garnishee  was  not  discharged  from  liability 
in  this  action.  It  is  the  universal  rule  of 
tbe  courts  that  a  Judgment  debtor  Is  not  sub- 
ject to  garnishment  in  the  courts  of  a  state 
other  than  tbe  one  wherein  the  Judgment 
against  him  In  rendered.  Wabash  Rd.  Co.  v. 
Tourvlile,  179  U.  S.  322,  21  Sup.  Ct.  118,  45 
U.  Ed.  210.  It  does  not  appear  that  the  de- 
fendant, when  summoned  as  garnishee,  plead- 
ed tbe  Arkansas  Judgment  as  it  was  the 
bounden  duty  of  the  garnishee  to  do.  The 
Jnd.i^ent  of  the  Arkansas  Justice  of  the 
peace  bad  been  appealed  from  and  the  Judg- 
ment superseded,  but  the  supersedeas  oper- 
ated, not  as  an  extinguishment  of  the  Judg- 
ment, but  merely  as  a  suspension  of  its 
enforcement,  and  the  debt  covered  by  the 
Judgment  was  beyond  the  reach  of  a  writ  of 
garnishment  Issued  in  a  foreign  Jurisdiction. 
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The  original  debt  had  become  merged  In  the 
judgment  of  the  ArkansaB  Justice  of  the 
peace,  and  It  was  no  longer  subject  to  gar- 
nishment In  another  state.  TonrrUle  ▼. 
Wabash  Rd.  Ga,  148  Mo.  614,  60  S.  W.  300, 
71  Am.  St  Rep.  660;  Id.,  179  D.  S.  822,  21 
Sup.  Gt  113,  46  L.  Ed.  210.  Nor  does  It  ap- 
pear In  this  action  that  the  garnishee  ever 
answered,  showing  that  the  Indebtedness  was 
to  Stewart  In  his  representative  capacity  as 
trustee  of  an  express  trust  and  not  to  blm 
individually.  It  was  the  duty  of  the  gar- 
nishee to  make  full  disclosure  of  .the  facts, 
and  In  the  absence  of  such  a  disclosure  It 
cannot  plead  the  Judgment  In  the  garnish- 
ment proceedings  as  a  defense  to  the  suit  of 
a  third  person. 

"The  garnishee  is  under  obligation  to  show  in 
his  answer  not  only  that  the  fund  boa  been  as- 
signed or  is  exempt,  but  must  discloBe  all  the 
facts  relative  to  the  interest  of  strangers  to  the 
suit,  whether  the  same  be  existing  liens,  eqaitiea 
under  special  contract,  or  any  other  interest 
whatever;  after  which  such  claimants  may  in- 
terplead as  parties  and  have  their  rights  adjudi- 
cated." 2  Shinn  on  Attachment  and  Oamish- 
ment,  |  719. 

See,  also,  Rood  on  Garnishment,  }  217. 

The  defendant  has  not  shown  that  It  plead- 
ed the  facts  In  the  garnishment  proceeding, 
or  even  that  It  gave  the  Interested  parties 
actual  notice  of  the  pendency  of  the  proceed- 
ings. Therefore  It  is  not  entitled  to  plead 
the  Texas  Judgment,  for  that  reason  If  for 
no  other. 

Affirmed* 


KOONCB  et  aL  v.  FORDYCB  LUMBER  CO. 
(No.  271.) 

(Supreme  Court  of  Arkansas.    March  20,  1916.) 

1.  Loos  AND  IiOOOING  ^=»2— CONVBTAHOB  OF 
TiKBER  L,ANi>— ErracT. 

The  conveyance  of  timber  land  without  res- 
ervation or  exception  of  the  timber  carries  the 
timber. 

[Ed.   Note.— For   other  cases,   see  Logs  and 
Logging,  Cent  Dig.  {}  1-6;   Dec  Dig.  <e=»2.] 

2.  Loos  AND  LoaoiNO  ®=»2 — Conveyance  of 
TiUBEB— Remedies  of  Pubchaseb — Subbe 

QUENT    CONVBTANCB— PbAUD. 

An  owner  of  timber  land  who  had  convey- 
ed the  timber  thereon  to  a  lumber  company  by  a 
warranty  deed  granting  20  years  for  its  re- 
moval and  who  subsequently  conveyed  the  land 
without  any  reservation  or  exception  of  the 
timber  so  as  to  defeat  the  prior  conveyance  of 
the  timber,  the  deed  of  which  was  not  on  record, 
by  vesting  title  in  a  bona  fide  purchaser  with- 
out notice,  was  liable  to  the  grantee  of  the  tim- 
ber for  the  loss,  although  they  did  not  intend 
such  result. 

[Ed.   Note.— For  other   cases,   see   Logs   and 
Logging,  Cent  Dig.  §§  1-5 ;   Dec.  Dig.  <S=>2.] 

3.  Loos  AND  LOOOINO  «=3>3(8)— CoNVBTANCB 

OF  TiMBEB  —  Remedies  of  Pdbchabes  — 

BbEACII    of    WARBANTy. 

In  such  case  the  subsequent  conveyance  of 
the  land  without  a  reservation  or  exception  of 
the  timber  under  which  the  grantee  of  the  tim- 
ber was  deprived  of  its  right  to  timber  by  bona 


fide  purchasers  was  a  breach  «(  the  warranty 
entitung  the  grantee  of  the  timber  to  damages. 
[Ed.    Note. — For   other  cases,   see   Logs  and 
Logging,  Cent  Dig.  f  9;   Dec.  Dig.  «=53(^.] 

4.  Logs  and  Loooino  «=>S(15)— Cokvetawci 

OF  TiiJBEB— Fraud— Pabties. 

Where  tenant  in  common  of  an  undivided 
half  of  timber  land  conveyed  the  timber  by  war- 
ranty deed  with  20  years  for  its  removal,  and 
one  of  such  tenants  in  common  conveyed  his  in- 
terest to  his  cotenant  who  by  deed,  without  res- 
ervation or  exception  of  the  timber,  conveyed 
to  one  whose  grantees  were  held  to  be  innocent 
purchasers  and  entitled  to  the  timber,  both  ten- 
ants In  common  were  properly  Joined  as  par- 
ties defendant  in  a  suit  by  the  grantee  of  the 
timber  to  recover  the  value  of  timber  taken 
from  the  land. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |  12;   Dec.  Dig.  «=»3(15).] 

Appeal  ttom  Circuit  Court  Dallas  Gonn- 
ty ;  Turner  Butler,  Judge. 

Suit  by  the  Fordyce  Lumber  Company 
against  E.  L.  Koonce  and  others.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

Appellee  brought  suit  to  recover  the  value 
of  timber  taken  from  ccArtain  lands  In  Dallas 
county. 

The  lumber  company  purchased  the  timber 
on  the  lands  In  question  In  1908  from  appel- 
lants, and  the  same  was  conveyed  to  them 
by  a  warranty  deed  granting  20  years'  time 
In  which  to  remove  the  timber.  On  July  11, 
1013,  appellant  Koonce  conveyed  his  one-half 
undivided  Interest  in  the  lands  to  i^pellant 
McKee  by  deed  without  reserving  or  except- 
ing the  timber  therefrom.  On  February  13, 
1914,  McKee  conveyed  to  R.  S.  Treadway  and 
W.  J.  Key  without  any  exception  or  reserva- 
tion of  the  timber,  and  the  deed  was  record- 
ed on  the  28th  of  February,  This  deed  con- 
tained some  lands  on  which  the  right  of  the 
lumber  company  to  cut  timber  bad  expired, 
and  a  Uen  was  retained  thereon  to  secure  the 
unpaid  purchase  money,  and  subsequently, 
on  March  23,  1014,  McKee  and  wife  execut- 
ed a  quitclaim  deed  to  said  grantees  releas- 
ing the  vendor's  Uen.  On  March  19,  1914, 
Treadway  and  Key  conveyed  all  the  standing 
timber  on  the  lands  to  Cox  and  Rlcbardson, 
who.  In  the  suit  of  the  lumber  company 
against  them,  were  held  to  he  Innocent  pur- 
chasers thereof,  and  entitled  to  the  timber, 
after  which  decree  appellee  company  insti- 
tuted this  suit.  Its  deed  to  the  timber  was 
not  recorded  until  April  13,  1914. 

Appellants  first  demurred  to  the  complahit 
for  misjoinder  of  parties,  and,  upon  the  de- 
murrer being  overruled,  answered,  admitting 
the  making  of  the  donveyances  of  the  timber 
and  lands  at  t'he  time  alleged,  and  stated 
that  the  deed  from  Koonce  to  McKee  of  the 
one-half  Interest  I9  the  land  was  not  intend- 
ed to  and  did  not  convey  the  timber,  which 
both  parties  knew  belonged  to  th«  lumber 
compainy  and  was  only  Intended  to  convey 
the  lands,  that  therefore  no  reservation  or 
exception  of  the  timber  was  made  therein; 


9=9For  other  casea  aee  lame  topic  tad  KBT-NUUBER  In  all  Key-Numbered  Dlgeata  and  IndexM 
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tiiat  upon  fbe  making  of  the  deed  to  Tread- 
way  asd  K^,  It  was  understood  between  the 
parties  tbat  the  timber  apon  the  lands  was 
not  conveyed,  althoogh  no  exception  or  res- 
erratloa  was  contained  In  title  deed;  that 
said  grantees  knew  tbat  tiie  lumber  company 
was  the  owner  of  the  timber. 

Hey  denied  any  liability  to  the  lumber 
tompany  for  the  loss  of  the  timber,  and  al- 
leged that  If  any  damage  or  loss  was  suffer- 
ed, it  was  an  account  of  the  failure  of  the 
company  to  record  Its  deed  to  the  timber, 
whidb  they  supposed  had  been  recorded.  The 
timber  conveyed  to  the  lumber  company  by 
appellants'  deed  and  lost  to  them  by  their 
tnbseqaent  conveyances  of  the  land  without 
reeerratlon  or  exceptl<xi  of  the  timber  as  set 
oat  was  shown  to  be  worth  the  sum  of  $8,- 
500.  Koonce  and  McKee  teatlHed  denying 
any  Intention  to  wrong  the  lumber  company 
or  deprive  it  of  the  timber  sold  to  It  by  the 
later  conveyances  of  the  land,  eadi  testify- 
ing tbat  they  notlhed  the  grantees  down  to 
and  Including  Treadway  and  Key  that  the 
timber  belonged  to  the  lumber  company  and 
did  not  pass  with  the  conveyance  of  the  land. 
They  also  Stated  that  they  had  no  Informa- 
tion that  the  timber  deed  was  not  of  record, 
and  In  fact  supposed  it  had  been  recorded  be- 
fore making  such  conveyances. 

The  court  refused  to  give  any  of  appel- 
lants' requested  Instructions,  and  denied  the 
motion  to  require  appellee  to  elect  which 
defendant  It  would  proceed  against,  the  11a- 
Ullty  being  claimed  to  be  several,  and  not 
Joint  It  thereupon  directed  the  Jury  to  re- 
turn a  verdict  for  the  lumber  company,  and 
from  the  Judgment  thereon,  this  appeal  Is 
prosecuted. 

Wynne  &  Harrison,  of  Fordyce,  and  Dag- 
gett &  Daggett,  of  Marlanna,  for  appellants. 
S.  F.  Morton,  of  Fordyce,  and  Oaugban  & 
tiifford.  of  Camden,  for  appellee. 

KIKBY,  J.  (after  stating  the  facts  as 
above).  Attorneys  for  app^ants  Concede 
tbat  one  who  conveys  a.  tract  of  land  and 
thereafter  executes  a  second  coaveyance  with 
the  lnt«it  to  defeat  the  first  or  with  knowl- 
edge that  such  conveyance  will  be  used  flor 
that  purpose,  commits  an  actionable  wrong 
igBinst  the  first  grantee,  holding  an  unre- 
eorded  deed,  but  insist  that  the  instant  case 
Is  Kitirely  different  from  such  casea  If  ap- 
pellee had  recorded  Its  deed  to  the  timber, 
the  condition  existing  now  could  never  have 
ulaen,  since  the  last  grantees  who  woe  held 
to  be  Innocent  purchasers  of  the  timber 
would  have  had  constructive  notice  of  ap- 
pellee's title  from  the  record,  their  timber 
teed  being  in  the  chain  of  title.  Oalnes  v. 
Summers,  BO  Ark.  827,  7  S.  W.  301. 

Our  statutes  provide  (sections  1698-95, 
Kliby'8  Digest)  that  If  a  perscm  shall  be  a 
puty  to  any  otmveyance  or  asslgnmrat  of 
■ay  real  estate  or  interest  therein  with  In- 
tBit  to  d^rand  any  prior  or  subsequent  pnr^ 


chaser,  or  if  any  person  shall  bona  fide  sell 
any  tract  or  parcel  of  land  and  shall  make 
any  written  deed  of  conveyance  or  other  in- 
strument of  writing,  assuring  the  title  of 
such  land  to  the  purchaser  thereof,  and  shall 
afterwards  sell  and  convey  such  tract  of  land 
to  any  subsequent  purchaser,  whether  the 
subsequent  purchaser  have  knowledge  of  the 
previous  sale  or  not,  'such  person  shall  be 
deemed  guilty  of  a  misdemeanor. 

Appellants  contend  that  said  section  1684, 
relative  to  the  sale  of  the  lands,  does  not 
apply  to  the  facts  of  this  case,  since  they 
had  the  right  to  sell  the  lands  and  it  was 
not  their  intention  to  convey  the  timber 
which  they  did  not  selL  llieir  testimony 
also  shows  that  they  had  no  intention  in 
fact  or  rather  did  not  make  the  conveyance 
of  the  land  to  the  last  grantees  for  the  pur- 
pose of  defrauding  the  lumber  company  of 
the  timber  already  conveyed  to  it,  as  they 
supposed  Its  deed  was  of  record  and  would 
protect  its  interest. 

[1-3]  However  this  may  be,  It  is  unques- 
tionably true  tbat  the  conveyance  of  the  land 
conveyed  the  timber  standing  thereon,  and 
that  this  fact  was  well  known  to  appellants 
In  making  the  deeds  thereto.  They  also 
knew  that  tbelr  conveyances  of  the  land  con- 
tained no  reservation  or  exception  of  the 
timber  thereon  from  the  grant,  and  were 
chargeable,  of  course,  with  knowledge  that 
the  conveyances  of  the  land  without  such 
reservation  or  exception  of  the  timber  car- 
ried the  timber  and  would  have  effect  to 
defeat  their  prior  conveyance  of  the  timber 
to  the  lumber  company  If  the  timber  con- 
veyance was  not  of  record  and  the  lands 
were  granted  to  a  bona  fide  purchaser  with- 
out notice  of  It  Their  affirmative  action  In 
making  such  conveyances  without  proper  ex- 
ceptions and  reservations  to  protect  their 
grantee  of  the  timber  whose  deed  might  not 
have  been  and  was  not  recorded,  had  the  same 
effect  to  defeat  its  right  and  defraud  the 
grantee  of  the  timber  as  though  they  had  In- 
tended the  result  effected,  and  for  which  they 
must  be  held  answerable.  They  were  own- 
ers as  tenants  in  common,  each  of  an  un- 
divided half  of  the  lands  upon  which  the 
timber  stood,  and  ccaiveyed'  the  timber  there- 
on to  the  lumber  company  by  a  warranty 
deed  granting  20  years'  time  for  its  removal, 
and  their  warranty  was  broken,  and  their 
grantee,  appellee,  deprived  of  the  timber  by 
a  bona  fide  purchaser  through  their  subse- 
quent conveyances  of  the  lands  within  said 
time  without  reservation  or  exception  of  the 
timber,  for  the  loss  of  which  they  became 
liable.  Whether  the  action  be  regarded  aris- 
ing out  of  contract  or  sounding  In  tort,  the 
effect  Is  the  same,  since  the  damage  would 
not  have  resulted  but  for  their  subsequent 
conveyances  of  the  land  without  reservation 
or  ^cepti<m  of  the  timber,  and  although  It 
is  true  that  both  appellants  knew  tbat  they 
had  already  conveyed  the  timber  to  the  lum- 
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ber  company,  and  neither  In  fact  Intended 
to  defeat  that  conTeyance,  or  deprive  said 
company  of  the  timber  by  his  conveyance  to 
the  other  of  his  undivided  half  of  the  land, 
still  bat  for  his  said  conveyance  as  made, 
the  other  would  not  have  been  able  to  convey 
the  lands  and  wrongfully  deprive  their  gran- 
tee of  the  timber. 

[4]  In  other  words,  the  act  of  Koonce  in 
making  the  conveyance  of '  his  undivided 
half  of  the  land  to  this  cotenant,  McKee, 
contributed  to  the  result  attained  by  the 
conveyance  of  the  lands  without  reservation 
or  exception  of  the  timber,  thereby  causing 
the  damage  to  appellee  In  the  loss  of  its  tim- 
ber. Tliere  was  therefore  no  mis}<rfnder  of 
parties  as  contended  by  appellants. 

The  Supreme  Court  of  Nebraska  has  reach- 
ed the  same  conclusion  as  to  liability  in  a 
case  of  Illce  kind,  in  a  well-considered  (pin- 
ion. HUllgas  V.  Kuns,.  86  Neb.  68,  124  N.  W. 
92S,  26  Ia  R.  A.  (N.  S.)  284,  20  Ann.  Caa.  1124. 

The. testimony  being  undisputed  aa  to  the 
value  of  the  timber,  the  court  committed  no 
error  In  directing  the  verdict.  The  judgment 
la  affirmed. 


BElATr  T.  SWIFT  et  aL     (No.  290.) 
(Supreme  Coiurt  of  Arkansas.    March  27,  1916.) 

1.  Deeds  ®=>211(1)  —  Vauditt  —  Mentai.  Oa- 

PAOITT— SumCIKNCY  OF  EVIDENCE. 

Evidence  in  a  cause  in  equity  held  to  show 
that  when  defendant  executed  a  deed  to  her 
life  estate  in  land,  under  which  plaintiff  claimedi 
she  was  possessed  of  sufficient  mental  capacity 
to  make  a  valid  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  637-640,  642,  647 ;   Dec.  Dig.  «=>211(1).] 

2.  Deeds  i8=»68(l%)—VAiJDrrT— "Mental  In- 
capacity." 

To  invalidate  a  deed  on  the  ground  of  the 
grantor's  mental  incapacity,  it  most  t>e  such  as 
to  disqualify  him  from  intelligently  comprehend- 
ing and  acting  upon  the  business  affairs  out  of 
which  the  conveyance  grew,  and  to  prevent  his 
understanding  of  the  nature  and  consequencee  of 
hi«  net. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  151;   Dec  Dig.  <S=»68(1%). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Mental  Incapacity.] 

Appeal  from  Washington  Chancery  Court; 
T.  H.  Humphreys,  Chancellor. 

Action  of  unlawful  detainer  by  W.  A. 
Beaty  against  Ann  Swift  and  others.  Cause 
transferred  to  equity  and  decree  for  de- 
fendants canceling  the  conveyance  under 
which  plaintiff  claimed,  and  plaintiff  aweals. 
Reversed  and  remanded,  with  directions. 

R.  J.  Wilson  and  McDonald  &  Grablel,  all 
of  FayettevlUe,  for  appellant  J.  W.  Walker, 
of  FayettevlUe,  for  appelleea 

SMITH,  3.  The  coort  below  4tound  that 
a[^)ellee  Ann  Swift  was  given  a  life  estate 
under  the  vtIII  of  her  father  In  the  land  in 
controversy,  and  that  at  the  time  she  execut- 
ed a  deed  to  the  land  to  one  A.  S.  King,  under 


whom  appellant  IBeafy  claims  title  by  deed, 
the  said  Ann  Swift  was  not  possessed  of  sof- 
ficient  mental  capacity  to  know  and  ap{»ed- 
ate  her  act,  or  to  make  a  binding  deed,  and 
that  her  attempted  conveyance  of  the  land 
was  void.  The  deed  bo  declared  void  wag 
dated  September  14,  1891.  As  a  result  of 
this  finding  various  collateral  qqeMoas  are 
presented  In  the  briefs,  but  the  oorrectnes 
of  the  above  finding  presents  what  we  regard 
as  the  contr<411ng  question  In  the  case. 

After  Beaty's  purchase  of  the  land  he 
Improved  It,  and  as  a  result  of  these  Improve- 
moits,  and  the  building  of  a  railroad  near 
the  land,  and  the  general  enhancem^it  at  val- 
ues, the  land  became  mtudt.  more  volxuible 
than  it  was  at  the  time  appeUce  sold  it  Ap- 
pellant was  in  possesslcHi  at  the  land  by  a 
tenant  who  commenced  moving  firom  tbe 
place;  but,  befbre  all  of  his  ^ects  bad  beei 
removed,  appellee  and  her  husband  moved 
In  and  Uxik  possessloii  at  tbe  premises  and 
retained  possession  until  appellant  iMOSght 
an  action  of  unlawful  detainer  to  dlaxtossess 
them.  The  cause  was  transferred  to  eqaity, 
where  a  guardian  was  appointed  to  defend 
for  appellee,  and  a  decree  was  rendered  can- 
celing appellee's  conveyance  of  the  land  for 
the  reason  stated. 

[1]  A  large  number  of  witnesses — 42,  in 
fact— testified  in  appellee's  l)ehalf.  Much 
of  this  evidence  is  clearly  Incompetent  For 
Instance,  the  postmaster  at  Fayetteville  tes- 
tified that  he  taught  school  In  the  'SO's  near 
the  home  of  WUUam  Rineliart,  who  was  ap- 
Ijellee's  father,  and  that  he  alwEiys  under- 
stood that  Rlnehart  had  a  child  who  was 
mentally  unbalanced,  but  that  all  he  knew  of 
her  mental  condition  was  what  he  had  heard. 
Other  witnesses  who  are  nonexi)erts  appear 
to  have  stated  their  opinions -without  detail- 
ing the  evidence  upon  which  such  opinions 
were  based.  Only  three  persons  testified  who 
attempted  to  qualify  as  experts,  and  tbe 
usual  difference  of  opinion  was  found  among 
them.  Two  of  the  three  testified  that  ap- 
pellee did  not  have  sufficient  mental  capadtr 
to  convey  land,  while  the  third  was  of  the 
contrary  (pinion. 

A  number  of  nonexiwrts,  howerer,  testified, 
both  pro  and  con,  and  gave  such  detailed 
statements  of  the  facts  -and  drcumstances 
arising  out  of  their  observation  of,  and  as- 
sociation with,  appellee  as  gave  them  the 
right  to  express  an  (pinion,  based  upon  aucb 
observation  and  assodattcHi  concerning  ap- 
pellee's sanity.  It  appears  from  the  evidence 
of  some  of  the  witnesses  that  appellee  and 
her  husband  possessed  about  the  same  de- 
gree of  intelligence.  Of  coarse,  tbe  hus- 
band's sanity  was  not  directly  Involved  hi 
this  inquiry,  yet  tbe  witnesses  discussed  it 
more  or  less,  and  it  is  certain  that  both  ap- 
pellee and  her  husband  possessed  TMy  little 
intelligence  and  were  wholly  uneducated. 
Evidence  offered  In  appellee's  behalf  unqoes- 
tionably  tends  to  show  that  she  did  not  pos- 
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eess  Bofficieiit  mentality  to  ezeeate  a  ralid 
deed,  and  this  evidence,  considered  alone, 
would,  no  doubt,  Bnatain  the  finding  of  the 
dumoellor.  But  Om  questlcw  Is,  and  we  con- 
cede It  Is  a  close  one,  wbetber  the  dianoellor's 
finding  la  contraiy  to  .the  iNr^pandeiance  of 
the  evidence. 

It  waa  shown  that  at  the  time  the  deed 
wu  made  aitpellee's  husband  shot  a  man, 
and,  rather  than  stand  trial  upon  this  charge, 
ran  away.  He  went  first  to  Texas,  and  later 
to  Tennessee,  where  he  lived  for  2  years,  and, 
learning  of  the  death  of  the  man  whom  he 
had  shot,  he  returned  to  his  former  home. 
Appellee  left  this  state  about  2  months  after 
her  husband  ran  away,  and  Joined  him  In 
Texas,  and  has  lived  with  him  continuously 
siiicew 

AKteUee's  brother  testified  that  after  Swift 
shot  the  man,  the  land  in  question  was  sold 
to  raise  money  to  pay  the  expenses  of  Swii^'s 
aigbt  That  bis  sister  knew  her  husband 
was  in  trouble,  but  he  could  not  say  how 
modi  she  knew  about  it,  but  he  supposed,  if 
It  waa  explained  to  her,  she  would  have  un- 
derstood. That  his  sister  received  $250  in 
numey,  and  gave  him  $150  of  it  to  take  to  her 
husband,  and  she  retained  the  other  $100. 
Other  heirs  who  had  an  interest  in  the  land 
joined  In  the  conveyance,  and  the  total-  con- 
sideraticMi  was  $1,000. 

Appellee  had  a  life  estate  under  the  will  of 
her  father  in  a  fourth  interest,  and  she  re- 
ceived the  same  price  for  this  life  estate  as 
did  tlie  hein  who  owned  the  fee.  This  broth- 
er was  asked,  "Do  you  think  she  has  suffi- 
cient mental  capacity  to  intelligently  dispose 
of  any  estate  and  protect  her  rights?"  and 
be  answered,  "I  do  not  think  she  ever  had 
any  ability.  In  some  things  she  has  Judg- 
ment, and  In  other  things  she  is  a  blank." 
A  neighbor  of  many  years  standing  testified, 
"I  think  she  Is  pretty  weak-minded ;  always 
thought  that;  It  is  my  Judgment  she  never 
was  bright;  she  might  know  good  from  evil." 
Another  testified,  "I  do  not  think  Ann  would 
be  very  competent;  tMnne  things  she  might 
know :  some  she  might  not"  Another  broth- 
er ot  appellee  testified  that  his  sister  knew 
no  more  of  right  or  wrong  than  a  child  4  or 
5  yeftts  old,  and  that  she  had  never  develoi>< 
ed  mentally.  He  admitted,  however,  that  In 
the  settlement  of  his  father's,  estate  It  be- 
came necessary  for  his  sister  to  execute  a 
deed  to  him,  and  this  she  did,  and  he  thought 
she  knew  what  she  was  doing  when  that  deed 
was  executed.  Another  sister  testified  that 
atveUee  never  went  to  school  and  could  not 
learn  at  bome^  but  that  she  had  read  In  the 
first  reader.  That  her  sister  wanted  the 
money  to  enable  h^  husband  to  get  out  of  the 
country,  and  that  she  sold  her  interest  in  the 
land  for  the  same  price  which  her  sister  re- 
oelred.  Indeed,  the  proof  appears  to  greatly 
ixvponderate  that  a  fair  price  was  received 
for  tbe  land.  Another  nMgbbor  testified  that 
appellee  did  not  know  right  from  wrong,  and 
could  not  deal  at  arm's  length  In  business 


transactions  with  men  and  wom^n;  and  sev- 
eral other  witnesses  employed  similar  lan- 
guage In  expressing  their  opinion  of  appel- 
lee's mentality.  It  was  shown  that  she  pOB- 
sessed  a  great  fondness  for  pets,  particularly 
cats  and  dogs,  and  that  she  kept  a  good  many 
of  these  about  her,  and  talked  to  them  in  a 
childish  way,  and  some  of  these  witneaees 
who  so  testified  stated  that  her  mentality  ap- 
peared to  be  that  of  a  child  anywhere  from 
4  to  12  years  old.  She  was  shown  also  to 
have  had  a  fondness  for  dolls  and  to  have 
had  dolls  to  play  with  until  she  was  30  years 
old.  She  was  about  60  years  old  at  the  time 
of  the  trial.  Notwithstanding  a  good  many 
witnesses  testified  appellee  did  not  know  right 
from  wrong,  these  same  witnesses  admitted 
that  she  did  right  rather  than  wrong.  That 
her  conduct  was  decorous  and  her  life  simple 
and  blameless,  and  no  scandal  had  attached 
to  her  name.  One  witness  did  answer  af- 
firmatively the  question,  "Is  she  morally  de- 
praved?" but  he  did  so  after  having  stated 
that  he  did  not  understand  the  question  and 
without  having  had  it  explained  to  him. 
This  witness  admitted  that  he  could  not  him- 
self read  or  write,  and  it  is  very  probable 
that  he  did  not  understand  the  significance  of 
his  answer.  At  any  rate,  no  other  witness 
so  testified.  Upon  the  contrary,  it  was  shown 
that  she  attended  chur<^  regularly,  and  wit- 
nesses stated  they  had  beard  her  testify  in 
church  coherently  and  that  she  appeared  to 
enjoy  the  consolations  of  religion.  Unques- 
tionably she  and  her  husband  were  very  poor 
and  were  ignorant,  and  It  is  shown  that  they 
had  none  of  the  luxuries,  and  not  many  of 
the  comforts,  of  life  in  their  home.  Witness- 
es described  the  home  as  one  of  squalor, 
filth,  and  misery.  Yet  for  a  number  of  years 
appellee  and  her  husband  kept  house,  during 
all  of  which  time  she  performed  all  the  usual 
and  necessary  domestic  duties.  She  raised 
chickens  and  eggs  and  geese,  and  other  fowls, 
and  carried  them  to  market,  and  sold  them 
and  exchanged  them  for  things  needed  about 
her  home.  Witneissca  Ui  appellant's  behalf 
testified  that  appellee  would  talk  about  and 
understand  the  affairs  of  the  neighborhood, 
that  she' would  borrow  things  and  bring  them 
back,  and  that  she  raised  fine  hogs  for  the 
market.  One  witness  asked  her  how  she 
raised  such  fine  hogs,  and  she  answered,  "TJs 
takes  care  of  'em."  This  appears  to  be  char- 
acteristic language  In  which  she  expressed 
herself.  Other  witnesses  testified  that  she 
talked  intelligently  and  coherently,  and  while 
these  witnesses  conceded  that  she  was  of  a 
low  order  of  mentality,  they  thought  she  had 
intelligence  enough  to  know  what  she  was 
doing  and  what  she  wanted  to  do.  Appel- 
lee's family  physician,  who  had  practiced 
his  profession  in  the  vicinity  in  which  she 
lived  for  34  years,  testified  that  be  had  had 
numerous  conversations  with  her,  and  that 
while  she  presented  a  case  of  arrested  mental 
development,  she  was  not  an  ImbecUe,  nor 
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an  idiot,  but  bad  suffldent  InteHlgence  to  un- 
derstand things  ordinarily,  to  look  after  her 
own  interests,  and  to  sell  her  Interest  In  land 
or  deed  It  away  and  understand  the  nature 
of  the  transaction,  and  that  he  thought  she 
was  mentally  comiietent  to  sign  a  deed  and 
to  know  the  nature  of  a  transaction  of  that 
kind.  He  expressed  the  opinion  that  If  she 
had  had  the  assistance  In  her  youth  which 
science  now  affords  such  persons,  that  sbe 
might  have  made  an  Intelligent  woman. 

Two  doctors  testified  as  experts  In  appti- 
lee's  behalf,  and  the  testimony  of  these  phy- 
sicians is  practically  identical.  Neither  bad 
ever  seen  appellee  until  they  were  called  upon 
to  examine  her,  which  they  did  together  and 
In  the  presence  of  her  husband.  They  ex- 
pressed the  opinion  that  neither  appellee  nor 
her  husband  appeared  rational  or  to  compre- 
hend the  simple  transactions  of  life.  They 
tested  her  reflexes,  her  ability  to  discriminate 
dates,  the  denomination  of  currency,  and  her 
visual  capacity.  They  found  that  she  could 
not  count  money,  and  after  making  various 
tests,  which  were  regarded  as  appropriate  to 
enable  them  to  form  the  opinion  which  they 
expressed,  they  stated  their  opinion  to  be 
that  they  did  not  regard  her  as  capable  of 
transacting  any  kind  of  business.  This  ex- 
amination covered  a  period  of  from  30  to  40 
minutes,  or  possibly  an  hour,  as  one  of  the 
doctors  said,  and  they  also  expressed  the 
opinion  that  neither  appellee  nor  her  husband 
was  simulating  a  lack  of  intelligence  They 
expressed  the  opinion  that  appellee  would 
be  unable  to  remember  Incidents  that  had 
happened  several  years  back,  and  that  they 
did  not  think  she  had  mentality  to  recoUect 
or  recount  incidents  that  had  occurred  15  or 
16  years  previously.  Upon  their  cross-exam- 
ination, however,  the  questions  asked  and 
answers  given  by  appellee  when  her  deposi- 
tion was  taken  w«re  read  to  these  doctors, 
and  they  stated  that  those  answers  were 
more  connected  and  coherent  than  anything 
which  they  had  been  able  to  obtain,  and  they 
also  expressed  the  opinion  that  the  answers 
given  indicated  Intelligence  and  continuity 
of  thought,  and  that  the  answers  indicated 
an  understanding  of  the  matters  testified 
about  and  were  fairly  intelligent,  except  the 
phraseology  employed  in  expressing  them,- 
but  that  this,  however,  was  common  In  the 
case  of  illiterate  persons  like  appellee  and 
could  not  be  regarded  as  a  special  mark  of 
weakness  of  mind.  And  after  the  remainder 
of  the  questions  and  answers  bad  been  read 
the  doctors  testified  that  the  answers  indi- 
cated a  fair  degree  of  intelligence,  and  that 
if  they  bad  been  without  any  personal  knowl- 
edge of  the  party  Interrogated,  they  would 
be  of  the  opinion  that  the  answers  showed 
something  near  an  average  degree  of  Intelli- 
gence, and  that  those  answers  lead  them  to 
believe  that  the  witness  had  more  capacity 
and  intelligence  and  understanding  of  the 
subjects  about  wliidi  she  was  questioned  than 


their  examimttoa  of  her  woidd  bare  led 
them  to  believe. 

But  possibly  the  more  important  of  tliis 
evidence  Is  that  of  appellee  herself.  She  was 
examined  and  cross-examined  at  length,  and 
was  recalled  for  farther  examination  and 
cross-examination.  Notwithstanding  the  great 
length  of  time  which  had  elapeed  stnce  the 
executi<m  of  her  deed,  she  appeared  to  re- 
member the  drcumstanoes  ond^  which  it 
was  executed,  although  other  witnesses  to 
the  transaction  C(mtradlcted  her  statement 
that  the  deed  which  she  signed  was  destroy- 
ed, and  that  another  deed  was  prepared  but 
was  not  signed  by  her.  She  had  never  travel- 
ed on  a  train,  but  yet  she  followed  her  hus- 
band to  Texas,  and  although  she  got  lost 
there  this  appears  to  have  resulted  from  the 
failure  of  the  brakeman  to  advise  her  of  the 
proper  place  to  change  cars.  She  named  the 
various  places  in  Texas  where  she  stopped, 
and  through  which  she  passed,  and  the  length 
of  time  she  remained  in  each,  and  where  and 
when  she  finally  joined  her  hnsband.  She 
went  with  blm  to  Tennessee  and  detailed 
with  fair  intelligence  their  principal  business 
transactions  in  that  state.  She  described  a 
piece  of  land  which  he  purdiased  there,  and 
the  terms  of  his  contract  for  its  purchase, 
and  the  source  from  which  be  derived  the 
funds  to  pay  for  the  place.  She  remembered 
accurately  and  stated  correctly  the  principal 
provisions  of  her  father's  will  and  knew  the 
property  which  had  been  given  to  her  and  the 
conditions  which  had  been  imposed,  and 
seemed  to  understand  the  nature  and  extent 
of  her  interests  in  that  estate.  She  appears 
to  have  discussed  frequently  with  her  ntigb- 
bors  the  sale  of  this  land  and  to  have  advised 
with  some,  and  to  have  been  advised  by  oth- 
ers abont  her  chances  of  recovering  (t  long 
before  this  suit  was  brought  She  told  oa» 
person  that  she  did  bring  this  salt  because 
she  was  afraid  she  might  not  recover  the 
land,  but  she  and  her  husband  appeared  to 
have  bided  their  time  and  seised  the  first  op- 
portunity of  taking  possession  of  the  land, 
thereby  making  themselves  defendants  in  a 
suit  to  determine  its  title.  Upon  her  cross- 
examination,  appellee  riiowed  her  abUIty  to 
count  money,  to  spell  her  given  name,  and  to 
give  a  rational  answer  to  all  questions  that 
were  asked  about  herself,  her  family,  and 
her  property. 

[2]  In  the  case  of  BIcE>voy  r.  Tac^er,  115 
Ark.  430,  171  S.  W.  888,  we  bad  occasion  to 
consider  the  sufficiency  of  proof  to  establish 
the  lack  of  mental  capad^  to  invalidate  a 
conveyance  of  real  estate.  In  that  case  we 
quoted  the  rule  applicable  to  such  questions 
as  stated  by  Mr.  Justice  Rlddlck  In  the  case 
of  Seawel  v.  Dlrst,  70  Ark.  166,  66  S.  W.  1058. 
as  follows: 

"It  follows,  therefore,  that  the  proof  which  is 
desired  to  invalidate  a  man's  deed  or  contract 
on  the  ^nnd  of  insanity  most  show  inability 
to  exercise  a  reasonable  judgment  in  regard  to 
the  matter  involved  in  the  conveyance.  •  •  • 
To  have  that  effect  (i.  e.,  to  invalidate  the  deedj, 
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the  insanity  miut  be  inch  as  to  disqualUr  him 
(rom  intelligently  comprehending  and  acting  up- 
on the  business  affair^  out  of  which  the  con- 
TCfance  grew,  and  to  prevent  him  from  under- 
standing the  nature  and  consequences  of  his  act" 
In  applying  that  test  to  the  facts  in  this 
ease,  as  we  understand  them  to  be,  we  have 
reached  a  conclusion  contrary  to  the  one  an- 
nounced in  the  case  of  McEvoy  v.  Tucker. 
We  think  that  appellee  was  not  a  person  of 
average  intelligence,  bat  this  is  not  required. 
The  Ignorant  and  illiterate  person  may  ac- 
quire proi)erty  and  may  convey  it,  provided 
he  knows  what  be  is  doing  and  understands 
and  appreciates  the  transaction  in  which  he 
is  engaging,  and  we  think  appellee  had  this 
knowledge,  and  we  are  constrained  to  believe 
that  she  realized  that  her  husband's  trouble 
put  her  to  a  choice  between  her  land  and  her 
husband,  and  she  chose  to  sell  her  land  to 
save  him.  And  Iiavlng  made  this  election 
with  intelligence  enough  to  know  that  she 
had  done  so,  she  cannot  now  recover  her 
land,  and  the  decree  of  the  chancellor  will 
be  reyersed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  In  accordance 
with  this  (pinion. 


BAT.MAT  T.  CITT  OP  ARGENTA  et  aL 
(No.  278.) 

(Supreme  Court  of  Arkansas.    March  27,  1916.) 

L  I>EDICAnOH  ®=»19(2)— AlXBTWAT  — ImPLI- 
CATIOK. 

Where  parties  platted  land  into  city  lots  with 
intersecting  streets  and  alleys  indicated  on  the 
plat,  which  was  duly  acknowledged  and  filed  for 
record,  having  attached  the  statement,  in  rela- 
tion to  the  afieys,  that  they  should  remain  open 
highways  for  vae  use  of  the  owners  of  or  resi- 
dents upon  the  blocks  through  which  they  run, 
but  that  the  alley  in  any  block  might  be  closed 
at  any  time  by  all  the  owners  of  lots  in  the  block 
executing,  acknowledging,  and  placing  on  record 
in  the  recorder's  office  of  the  county  a  written 
instrument  setting  forth  the  closure,  there  was 
no  dedication,  expressly  or  by  implication,  of  the 
alleys  to  the  pubUc,  tiie  reservation  of  the  use  of 
the  alleys  and  right  of  closure  to  the  owners  or 
residents  ne^tiving  any  implication  of  intent  to 
irrevocably  dedicate  the  aneys  to  public  use; 
while  the  general  rule  is  that  in  both  express  and 
implied  oommon-law  dedications  there  must  be 
an  appropriation  of  land  by  the  owner  to  public 
nse  by  some  express  manifestation  of  his  purpose 
or  by  some  act  or  course  of  conduct  from  which 
the  law  will  imply  the  intent. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  i!  38-41 ;   Dec.  Dig.  ©salOCa).] 

X  MiMioxPAi.  Corporations  <8=>648— Alucts 
— Prescbiptivs  Right  of  Public. 

Where  the  owners  of  lands,  platting  them, 
reserve  to  the  owners  or  residents  of  the  blocks 
the  right  to  use  and  close  alleys,  so  that  there 
is  no  dedication,  the  public  may  acquire  the  right 
to  nse  by  prescription ;  the  alleys  being  open  to 
use  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |J  1421,  1422;  Dec. 
Dig.  «=>648.] 

S.  Dedication    «=5l9(l)— Making   and   Re- 

COBDINO   PlJlT— InCLOSUBE. 

A  dedication  of  streets  or  alleys  across  a 
tract  of  land  is  not  established  merely  by  proof 


of  making  and  recording  a  plat  showing  sncb 
ways,  where  the  lands  ronained  inclosed  by  the 
original  owner. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  37;   Dec  Dig.  ®=>19(1).] 

4.  Injunction  «=9l30— Rbstbainino  Bbkax- 
ing  of  Inclosusb— Ijolatbbiai,  Question. 
In  an  action  by  the  owner  of  lands  to  en- 
join officers  of  a  city  from  breaking  his  inelo- 
snre  and  tearing  down  bis  fences  to  open  an  al- 
leged alley,  the  question  whether  plaintiff  was 
wrongfully  withholding  the  strip  of  ground  from 
the  other  owners  of  land  in  tlM  blo(£  for  nse  as 
an  alley  was  not  involved  where  none  of  sudi 
owners  complained. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Cent.  Dig.  {{  288-300;  Dec.  Dig.  «s>130.] 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Martineau,  CSiancellor. 

Action  by  Frank  Balmat  against  the  City 
of  Argenta  and  others.  From  a  decree  for 
defendants,  plaintiff  appeaUk  Decree  revers- 
ed, and  cause  remanded,  with  directions  to 
enter  a  decree  for  plaintiff. 

Brattan  &  Bratton,  of  Little  Rock,  for  ap- 
pellant Fred  McDonald,  of  Argenta,  for  ap- 
pellees. 

McCDLLOOH,  a  J.  This  is  an  action  In- 
stituted by  appellant  in  the  chancery  conrt 
of  Pulaski  county  to  restrain  the  officers  of 
the  city  of  Argenta  from  breaking  appellant's 
Incloeure  and  tearing  down  his  fences  for 
the  purpose  of  opening  an  alley.  The  officers 
of  the  city  attempt  to  Justify  their  invasion 
of  the  premises  under  a  claim  of  dedication 
to  the  public  by  appellant's  grantor.  James 
H.  Barton  (who  was  appellant's  Immediate 
grantor)  and  James  ti  Davis  formerly  own- 
ed the  property,  and  In  the  year  1887  platted 
it  into  city  lots  with  Intersecting  streets  and 
alleys  indicated  on  the  plat  The  plat  was 
duly  adinowledged  and  filed  for  record,  and 
attached  thereto  were  field  notes  and  the 
following  statement  signed  by  the  dedicat- 
ors: 

"Enow  all  men  by  these  presents  that  whereas, 
we,  James  H.  Barton  and  James  L.  Davis,  are 
the  owners  of  the  land  described  in  the  foregoing 
notes ;  and,  whereas,  we  have  caused  the  said 
land  to  be  laid  off  into  lots  and  blocks,  streets 
and  alleys  as  shown  on  the  plat  preceding  said 
notes:  Now,  therefore,  we  hereby  declare  that 
the  said  land  so  laid  off  shall  hereafter  be  known 
as  Davis'  addition  to  the  town  of  Argenta,  and 
the  streets  shall  remain  open  highways  forever, 
and  the  allesrs  shall  remain  open  highways  for 
the  use  of  the  owners  of  or  residents  upon  the 
blocks  through  which  they  run,  but  the  alley  in 
any  block  may  be  closed  at  any  time  by  all  own- 
ers of  lots  in  any  such  block  duly  executing,  ac- 
knowledging, and  placing  on  record  in  the  re- 
corder's office  of  Pulaski  county  a  valid  instru- 
ment of  writing  setting  forth  such  closure." 

Appellant  subsequently  purchased  two  lots 
from  Barton,  and  the  same  were  inclosed  by 
a  fence  which  Included  the  portion  indicated 
on  the  map  as  an  alley  running  through  the 
block,  and  that  fence  has  been  maintained 
by  plaintiff  to  the  present  time,  or  at  least 
until  it  was  broken  and  the  premises  entered 
by  the  officers  of  the  city. 
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The  question  In  the  case  Is  whether  or  not 
there  has  ever  been  a  dedication  of  the  land 
In  ctwtroTeray  to  public  use.  The  language 
Of  the  writing  Is  peculiar.  It  contains  an 
express  dedication  of  the  streets  Indicated 
on  the  plat,  bat  as  to  the  alleys  it  provides 
that: 

They  "shall  remain  open  highways  for  the  use 
of  the  owners  of  or  residents  upon  the  blocks 
through  which  they  run,  but  the  alley  in  any 
block  may  be  closed  at  any  time  by  all  owners 
of  lota  in  any.  sach  block  duly  executing,  ac- 
knowledging, and  placing  on  record  In  the  record- 
er's office  of  Pulaski  county  a  valid  instrument 
of  writing  setting  forth  such  closure." 

At  the  time  of  the  alleged  dedication  we 
bad  in  this  state  no  statutory  method  of  vol- 
untary dedication  of  lands  to  public  use  as 
streets,  alleys,  and  other  public  places,  but 
the  General  Assembly  of  1901  enacted  a  stat- 
ute requiring  persons  and  corporations  to 
tile  plats  of  land  situated  in  any  city  or  town 
with  the  recorder  of  deeds.  Klrby's  Digest, 
H  6523,  6624. 

There  are  two  classes  of  common-law  dedi- 
cations, "express  dedications  and  Implied  ded- 
ications," says  Mr.  EUllott  In  his  work  on 
Roads  and  Streets,  voL  1,  i  133.  "In  both 
express  and  Implied  common-law  dedica- 
tions," continues  the  author,  "It  Is  necessary 
that  there  should  be  an  appropriation  of  land 
by  the  owner  to  public  use — In  the  one  case 
by  some  express  manifestation  of  his  pur- 
pose to  devote  the  land  to  the  public  use; 
in  the  other  by  some  act  or  course  of  con- 
duct from  which  the  law  will  Imply  such  an 
Intent."  The  same  author  In  another  section 
of  his  work  (section  138)  says: 

"It  is  essential  that  the  donor  should  Intend  to 
set  the  land  apart  for  the  benefit  of  the  public, 
for  it  Is  held,  without  contrariety  of  opinion, 
that  there  can  be  no  dedication  unless  there  la 
present  the  intent  to  appropriate  the  land  to  the 
pubUc  use.  If  the  intent  to  dedicate  is  absent, 
then  there  is  no  valid  dedication.  The  Intent 
which  the  law  means,  however,  is  not  a  secret 
one,  but  is  that  which  is  expressed  in  the  visible 
conduct  and  open  acts  of  the  owner.  The  pub- 
lic, as  well  as  individuals,  have  a  rigrht  to  rely  on 
the  conduct  of  the  owner  as  Indicative  of  his  in- 
tent." 

There  have  been  many  decisions  of  this 
court  on  the  subject,  and  the  rule  expressed 
by  Mr.  Blllott  is  the  one  that  we  have  steadi- 
ly adhered  to.  Among  other  things,  we  have 
decided  that: 

"An  owner  of  land,  by  laying  out  a  town  upon 
It,  platting  It  into  blocks  and  lots,  intersected 
by  streets  and  alleys,  and  selling  lots  by  refer- 
ence to  the  plat,  dedicates  the  streets  and  alleys 
to  the  public  use,  and  such  dedication  is  irrev- 
ocable." Davles  ▼.  Bpstein,  77  Ark.  221.  92 
S.  W.  19. 

But  that: 

"  'Merely  laying  out  grounds,  or  merely  plat- 
ting and  surveying  them,  without  actually 
throwing  them  open  to  [the  public]  use  or  actual- 
ly selling  lots  with  reference  to  the  ^t,  will  not, 


as  a  general  role,'  show  a  dedication."    HoUy 
Grove  v.  Smith,  63  Ark.  5,  37  S.  W.  966. 

[1]  Now,  It  cannot  be  said  that  there  was 
any  express  dedication  in  this  Instance,  for 
there  Is  nowhere  found  in  the  instrument 
executed  by  Barton  and  Davis  a  dedication 
of  alleys  to  the  public;  so,  if  there  has  been 
one  at  all.  It  must  arise  by  Implication,  ei- 
ther from  what  was  declared  In  that  instru- 
ment or  by  the  conduct  of  the  parties.  It 
will  be  seen  that,  while  there  was  an  express 
dedication  of  the  streets  for  public  use,  the 
use  of  the  allesys  Indicated  on  the  plat  is  re- 
served to  the  owners  of  or  residents  upon  the 
block  through  which  the  alleys  run,  and  there 
Is  an  express  reservation  to  such  owners  of 
the  right  to  close  the  alleys  at  any  time.  lo 
the  face  of  the  express  declaration  that  the 
alleys  are  to  remain  open  for  the  use  of  -the 
owners  or  rei^ldents,  and  may  at  any  time 
be  closed  by  the  Joint  action  of  such  owaen, 
it  cannot  be  said  that  there  was  an  implied 
Intention  to  irrevocably  dedicate  the  alleys 
to  public  use. 

[2, 3]  Notwithstanding  that  reaervatloa 
the  public  might  acquire  the  right  of  use  by 
prescription,  but  sudi  is  not  the  case  In  the 
present  Instance;  for  It  appears  that  the  al- 
ley now  sought  to  be  opened  has  never 
been  opened,  but,  on  the  contrary,  has 
been  occupied  by  appellant  and  includ- 
ed within  his  indosnre.  The  ease  falls, 
we  think,  within  the  principle  announced  by 
this  court  In  the  case  of  HoUy  Grove  v. 
iSmlth,  supra,  where  It  was  held  that  a  dedi- 
cation of  streets  and  alleys  across  a  tract 
of  land  Is  not  established  merely  by  proof  of 
trmifing  and  recording  the  plat,  where  the 


lands  remained  Inclosed  by  the  original 
owner. 

[4]  Hie  question  whether  the  appellant  Is 
wrongfully  withholding  the  strip  of  ground 
from  the  other  owners  of  land  in  the  block 
for  use  as  an  alley  is  not  Involved  In  this 
controversy,  Inasmuch  as  none  of  those  own- 
ers is  complaining.  When  they  do  complain, 
the  question  will  arise  whether  or  not  they 
are  barred  by  the  statute  of  Umitaticm; 
there  being  only  private  rights  Involved.  At 
any  rate,  the  public  has  no  concern  In  the 
rights  of  private  owners,  as  there  has  nev- 
er been  any  prescriptive  right  acquired  by 
the  public,  and,  as  we  have  already  seen, 
there  has  been  no  dedication.  We  conclude, 
therefore,  that  the  city  had  no  right  to  open 
the  alley  and  to  forcibly  break  and  enter 
appellant's  inclosure,  and  that  he  was  en- 
titled to  an  injunction  restraining  the  officers 
from  so  doing. 

The  decree  is  therefore  reversed,  and  tbe 
cause  remanded,  with  directions  to  enter  t 
decree  In  favor  of  tbe  appellant. 
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HARPEH  T.  YOUNG.    (Na  28ft.) 
(Supreme  Court  of  Arkansas.    March  27.  1916.) 

luLNDLOBD  AND  TENANT  «=3l99^  —  LiBNS  — 

Vesa  or  PaBUisBfi— Rent. 
Under  a  lease  of  a  building  providing  that 
it  should  b«  used  as  a  saloon,  but  that  it  might 
b«  used  for  any  other  legal  purpose,  with  the 
written  consent  of  the  lessor,  and  further  pro- 
Tiding  that  during  the  term  the  lessee  wonld  par* 
chase  all  the  beer  used  in  the  saloon  or  sold 
therefrom  from  the  lessor,  and  that  his  failure 
or  refusal  to  do  so  should  forfeit  all  his  rights 
and  entitle  the  lessor  to  enter,  an  order  of  the 
court  under  the  provisions  of  a  statute  prohibit- 
ing the  operation  of  saloons  did  not  relieve  the 
lessee  from  liability  for  rent ;  as  the  lease  only 
required  the  lessee  to  buy  beer  from  the  lessor  so 
long  as  he  operated  a  saloon  in  the  bnUdini;  and 
was  not  for  the  sole  purpose  of  conducting  a  sa- 
loon, and  as  the  lessee  could  have  made  other 
uses  of  the  building  by  permission  of  the  lessor. 

[Bd.  Note. — For  other  cases,  see  Iiandlord  and 
Tenant,  Cent.  Dig.  S  761;  Dec.  Dig.  <S=»199%.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  little,  Judge. 

Action  by  J.  Ross  Young,  adndnistratrlx 
of  D.  J.  Yoang,  against  Win  Harp«.  Ver- 
dict for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

In  this  case  appellee,  as  administratrli:  of 
the  estate  of  D.  J.  Yonng,  soed  appellant  for 
the  Bum  of  $1,000  for  rent  of  a  certain  build- 
ing In  the  dty  of  Ft  Smith  under  a  lease  ex- 
ecuted by  the  said  Young  to  appellant  on  No- 
Tember  15,  1910.    The  lease  provides: 

"That  said  premises  shall  be  used  for  the  pur- 
pose of  a  saloon  and  dramshop,  provided  that 
they  may  be  used  for  any  other  legal  purpose 
with  the  written  consent  of  the  said  lessor. 

Written  In  the  body  of  this  lease  was  the 
farther  agreement: 

"Lessee  further  agrees  that  during  the  term  of 
this  lease  he  will  purchase  all  of  the  beer  that  he 
uses  in  said  saloon  or  sells  therefrom  both  bot- 
tled and  keg  beer  from  the  said  lessor,  and  from 
no  one  else,  and  failure  or  refusal  to  so  pur- 
cliase  said  beer  from  said  lessor  as  aforesaid 
ahall  forfdt  all  of  lessee's  rights  under  this  lease, 
tod  same  shall  at  once  become  void  at  option  of 
Mid  lessor  and  be  of  no  further  force  and  effect, 
and  lessor  may  without  process  of  law  or  notice 
enter  into  said  premises  and  eject  lessee." 

It  was  conceded  that  the  rent  for  the  four 
months  b^bmlng  S^itember  1, 1914,  and  end- 
ing Jantiary  1,  1915,  was  not  paid  by  appel- 
Itnt,  and  It  was  also  conceded  that  the  opera- 
tion of  saloons  In  Ft.  Smith  was  prohibited 
by  order  of  the  court  under  the  provisions 
of  the  Ooing  Act,  and  that  said  order  became 
effective  August  1,  1914.  Appellant  paid  the 
rent  for  the  month  of  August,  but  shortly 
after  the  first  of  the  month  vacated  the  prerni- 
Ises,  and  so  notified  the  lessor,  and  mailed 
Uffl  the  keys  to  the  premises,  but  the  letter 
containing  the  keys  was  returned  unopened. 

Young  was  not  engaged  in  the  real  estate 
business,  and  was  not  the  owner  of  the  build- 
ing, but  had  rented  it  from  the  owner  and 
liad  snbrented  it  to  appellant,  who  bad  used 
It  only  for  the  purpose  of  running  a  saloon. 
Tonng  was  the  local  agent  of  a  brewery,  and 


was  interested  in  having  a  tenant  who  would 
buy  the  beer  sold  by  him.  A  conversation  oc- 
curred between  appellant  and  deceased  after 
the  city  had  gone  dry,  in  which  appellant 
asked  about  the  lease,  and  Young  sadd  that 
so  far  as  he  was  concerned  the  lease  would 
be  all  right,  whereupon  appellant  said,  "What 
about  Mr,  Wyatt  [the  owner  of  the  build- 
ing] 7'  and  there  was  some  evidence  about  a 
statement  by  Yonng  that  he  would  not  charge 
rent  unless  Wyatt  charged  him;  but  no  at^ 
tempt  was  made  to  show  that  anything  was 
said  about  using  the  building  for  any  other 
purpose. 

At  the  conclusion  of  the  evidence  the  court 
directed  the  jury  to  return  a  verdict  for 
appellee  for  the  sum  sued  for,  and  this  ap- 
peal has  be«i  duly  prosecuted  from  that 
judgment 

Thos.  B.  Pryor  and  Wm.  Rhea,  both  of 
rt.  Smith,  for  appellant  Ben  Cravens  and 
Jno.  H.  Vaughan,  both  of  Ft.  Smith,  for  ap- 
pellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  It  Is  insisted  on  the  part  of  the  ai^- 
pellant  that  we  have  here  a  contract  similar 
to  the  one  which  we  construed  in  the  case 
of  Kahn  v.  Wllhehn,  177  S.  W.  403,  and  that 
this  case  is  controlled  by  the  rule  there  an< 
nounoed.  But  we  do  not  agree  with  coonael 
in  tbds  contention.  The  contracts  are  not 
similar.  In  the  case  of  Kahn  v.  Wilheku,  we 
said  of  the  lease  there  ooostrued  that  the 
parties  to  It  had  agreed  and  covenanted  that 
the  property  should  be  used  as  a  hotel  and 
saloon,  and  for  no  other  purpose  whatever, 
and  that  In  construing  the  lease  we  had  no 
right  to  strike  out  one  of  the  terms  there 
eu4>loyed.  It  was  there  argued  that  the 
building  could  be  used  for  a  hotel,  even 
though  no  saloon  was  k^t  there,  and  that 
the  property  had  other  usable  value.  But  in 
answer  to  this  argument  It  was  said  that 
the  lease  was  not  a  general  one,  but  a  special 
ooe  for  the  purpose  of  operating  a  hotel  and 
saloon,  and  we  construed  that  Instrument  as 
leasing  the  building  for  a  single  purpose; 
that  purpose  being  the  operatloin  of  a  hotel 
and  saloon. 

The  lease  now  under  consideration  does 
not  provide,  as  did  the  lease  In  the  Kahn  v. 
WUhetan  Case,  that  the  building  should  be 
used  for  certain  purposes  only.  In  fact  It 
appears  to  have  been  contemplated  that  some 
other  use  of  the  building  might  be  desired, 
in  which  event  such  permission  could  be  ob- 
tained by  the  written  consent  of  the  lessor, 
the  lessee  paying  any  increased  rate  of  in- 
surance caused  by  the  change  of  business. 
It  Is  true  the  parties  to  the  lease  In  the  Kahn 
V.  Wllhelm  Case  might  have  agreed  to  some 
other  use  of  the  premises,  but  the  contract 
contemplated  no  such  agreement,  and  the 
agreement  If  made,  would  have  been  a  new 
one  outside  of  the  original  contract  Here 
the  contract  contemplated  the  possibility  at 
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a  change  In  the  use  of  the  premises,  and  pro- 
vides a  manner  In  which  that  change  may 
be  accomplished.  The  provision  In  the  lease 
requiring  appellant  to  purchase  beer  from  bis 
lessor  was  Inserted  for  the  purpose  of  re- 
quiring appellant  to  buy  beer  from  his  lessor, 
so  long  as  he  operated  a  saloon  in  the  build- 
ing, and  it  has  no  other  efTect. 

Appellant  proceeded  on  the  theory  that  Us 
lease  was  for  one  purpose  only,  and  acted 
upon  that  theory  In  returning  the  keys  with- 
out attempting  to  use  the  building  for  other 
purposes  or  asking  If  that  could  be  done. 
His  liability  depends  upon  the  correctness 
of  his  interpretation  of  the  contract,  for  he 
stood  upon  that  interpretation  in  returning 
the  keys  without  attempting  to  use  the  buUd- 
log  for  some  other  purpose,  or  inquiring  If 
he  could  do  so.  We  think  he  should  have 
made  some  other  use  of  the  building,  or 
should  have  asked  If  this  might  be  done,  and. 
If  this  permL<3slon  had  been  refused,  he  would, 
of  course,  have  been  absolved  from  any  obli- 
gation to  pay  the  rent.  But,  not  having  done 
so,  we  must  hold  that  the  court  properly  di- 
rected a  verdict  against  Mm  for  the  rent  due 
under  bis  contract 

It  is  true  this  contract  required  appellant 
to  obtain  the  written  consent  of  the  lessor 
before  engaging  In  any  other  business  except 
the  operation  of  a  saloon,  but  the  Insertion  of 
this  provision  shows  that  the  parties  contem- 
plated that  such  a  request  might  be  made 
and  the  terms  rxpoa  which  It  would  be  grant- 
ed. While  this  permission  might  not  have 
been  granted,  It  cannot  be  assumed  that  it 
would  certainly  have  been  refused,  and  we 
conclude,  from  the  Insertion  of  the  provision 
that  the  parties  contMaplated  the  probability 
of  this  request  being  made,  and  had  not  con- 
tracted for  a  single  use  of  the  building  as 
was  done  In  the  case  of  Kahn  y.  Wilhelm, 
supra. 

The  Judgmoit  Is  therefore  affirmed. 


McCABB  T.  M:R    (No.  270.) 
(Suprone  Court  of  Arkansas.    March  20,  19180 

1,  ChaTIMX.  MOBTOAGKfl  «=s>144  —  PBIOBTTT — 
EXECUTIOR. 

An  officer  in  possession  of  property  upon  a 
levy  under  an  execution  acquired  a  lien  on  the 
property  superior  to  the  lien  acquired  under  a 
chattel  mortgage  recorded  subsequently  to  the 
issuance  and  levy  of  the  execution. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  241 ;  Dec.  Dig.  «=»144.] 

2.  Execution  «s»116— RcmwAi/— B:irFECT  at 
Lien. 

Under  Kirby's  Dig.  S§  4642-^644,  providing 
that  an  execution  returned  not  satisfied  shall  be 
renewed  for  12  months  by  indorsement  thereon, 
a  lien  acquired  by  an  officer  under  a  levy  of  exe- 
cution was  continued  by  a  renewal  of  the  execu- 
tion from  the  time  of  the  levy  until  the  disposi- 
tion thereof. 

fEd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §S  2(»-271;  Dec.  Dig.  «=9ll6.] 


Appeal  from  Circuit  Court,  Clay  (3onnty; 
W.  J.  Driver,  Judge. 

Action  by  John  McGtibe  against  S.  O.  Lee. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Appellee,  the  constable  of  Oleghorn  town- 
ship. Clay  county,  levied  an  execution.  Issued 
upon  the  22d  day  of  October,  1914,  upon  a 
Judgment  in  the  Jnstioe  court  obtained  by 
J.  P.  Pugsly  against  Charles  Harper,  npon  a 
cow,  the  property  of  Harper,  which  he  took 
into  possession  and  advertised  for  sale  on 
the  7tb  day  of  November,  1914. 

John  McCabe  brought  replevin  against  ap- 
pellee on  that  day,  claiming  the  right  to  the 
possession  of  the  cow  under  a  chattel  mort- 
gage executed  by  said  Harper  to  him  on  the 
18th  day  of  March,  1914,  which  was  filed  for 
record  on  the  3d  day  of  November,  1914.  On 
the  16tb  of  November,  after  the  service  of 
the  writ  of  possession  in  the  replevin  suit, 
the  appellee,  S.  O.  Lee,  by  order  of  the  plain- 
tiff In  execution,  returned  the  execntlon  with 
the  indorsement  "Not  satisfled"  for  renewal, 
and  it  was  renewed  by  the  Justice  in  ac- 
cordance with  the  statute. 

Appellee  executed  a  retalnins  bond  and 
upon  the  trial  of  the  replevin  salt.  Judgment 
was  rendered  In  McCabe's  favor  against  him, 
from  which  he  appealed  to  the  circuit  court, 
where  upon  trial  the  court  found  the  value 
of  the  cow  and  declared  the  lien  of  the  con- 
stable under  the  execution  superior  to  the 
mortgage  lien,  same  having  been  fixed  prior 
to  the  filing  of  the  mortgage  and  rendered 
judgment  against  appellant,  from  which  he 
brings  this  appeal. 

O.  T.  Bloodworth,  of  (doming,  for  appel- 
lant   Appellee,  pro  Be. 

EIRBY,  J.  (after  stating  the  facts  as 
above).  [1(2]  The  execution  constituted  a 
lien  upon  the  property  of  the  Judgment  debt- 
or, which  continued  as  long  as  the  writ  re- 
mained in  force,  and  the  general  rale  is: 

"In  the  absence  of  express  statutory  enact- 
ment, an  execution  has  no  legal  effect  as  such 
after  its  return  day,  and  on  the  return  of  an  exe- 
cution nulla  bona  its  lien  expires ;  yet  the  title 
vested  in  an  officer  by  virtue  of  his  levy  remains 
until  divested  by  subsequent  proceedings,  and 
he  may  proceed  to  advertise  and  sell  the  property 
by  virtue  of  his  title  acquired  by  levy  after  the 
return  day  of  the  writ"  17  Cyc.  1072;  2Pi««- 
man  on  Executions,  202. 

The  property  had  been  levied  on  and  taken 
Into  possession  of  the  officer  under  the  au- 
thority of  the  execution,  before  appellant  ac- 
quired a  lien  under  hla  mortgage  which  had 
not  been  recorded  until  afterward,  and  the 
officer  could  have  proceeded  with  the  sale  of 
the  property  even  after  the  return  day  of  the 
writ,  but  he  returned  it  before  the  day  under 
the  direction  of  the  Judgment  creditor  on- 
satisfled,  and  caused  it  to  be  renewed  by 
proper  Indorsement  thereon,  under  the  ao- 
thorlty  of  sections  4642-4844,  Kirby's  Digest 
By  the  terms  of  the  statute  audi  indorsement 
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of  renewal  oootinnM  the  execatlon  In  fall 
force  in  all  respects  for  12  months  after  the 
indorsement  made.  The  execatlon  consti- 
tuted a  lien  from  the  time  of  Its  Issnanoe  and 
levy,  and  by  the  levy  of  It  the  <^cer  acquir- 
ed a  qtedal  interest  in  the  property  of  the 
}odgment  debtor  levied  npon,  which  he  could 
protect  by  suit,  and  the  execatlon,  being  re- 
newed In  accordance  with  the  statute  during 
its  life  or  before  It  became  fonctus  officio, 
contlnned  the  lien  and  the  right  of  the  offi- 
cer to  the  property  seized  under  it  from  the 
time  of  its  levy  until  the  disposition  there- 
of, according  tp  law,  and  his  right  was  sn- 
perior  to  any  right  that  could  be  acquired  by 
appellant  under  bis  mortgage,  which  was  not 
recorded  until  after  the  issuance  and  levy  of 
the  esecutl<xi. 
The  Judgment  ts  affirmed. 


BROOKTIBLD  ▼.  BLOCK  et  aL    (Na  281.) 
(Sopieme  Court  of  Arkansas.    March  27,  1916.) 

1.  Dedication  ®=»31,  65— Street8— Pow«b  to 
Revoke. 

Where  plaintiff  conveyed  part  of  a  platted 
KCtioD  of  land  to  M.  in  1883,  and  in  1890  eze- 
eoted  a  dedication  deed  to  the  city  by  the  terms 
of  which  all  streets  and  alleys  laid  ofF  on  the 
plat  were  to  revert  to  the  grantor  when  no  lon- 
ger used,  she  could  not  recover  a  strip  of  land 
laid  oS  as  an  alley  in  both  deeds,  since  where 
owners  of  land  laid  out  as  a  town  or  an  addition 
to  a  city  or  town  platted  into  blocks  and  lota 
intersected  by  streets  and  alleys  and  sell  lots 
by  reference  to  the  plat,  they  thereby  dedicate 
the  streets  and  alleys  to  the  public  use,  no  for- 
mal acceptance  by  the  city  or  town  is  neces- 
sary, and  such  dedication  is  irrevocable. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {|  64,  65,  103;   Dec.  Dig.  <8=>31,  66.] 

2.  EjTBcniXNT  «=39(3)  —  Right  to  Actiok  — 
NECEasiTT  or  Title  bt  Pi.aintiff. 

A  plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  18,  20-24,  27 ;  Dec.  Dig.  «=>9<3).] 

Appeal  from  Circuit  Court,  Cross  Coun- 
ty ;   W.  J.  Driver,  Judge. 

Action  by  Nannie  E.  Brookfleld  against  R. 
Block  and  others.  Judgment  fOr  the  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

J.  C.  Brookfleld,  of  Wynne,  for  appellant 
Block  A  Klrscfa,  of  Paragould,  for  appellees. 

HART,  J.  Nannie  E.  Brookfleld  Instituted 
this  action  in  the  circuit  court  against  B. 
Block  to  recover  possession  of  a  strip  of  land 
24  feet  wide  by  96  ffeet  long  in  the  west  half 
of  block  5  in  ttie  town  of  Wynne  In  Cross 
county.  Ark. 

On  the  24th  day  of  May.  1883,  Joshua 
Brookfleld  aud  Nannie  E.  Brookfleld,  his 
wife,  conveyed  by  warranty  deed  to  B.  B. 
Merriiuan  "the  west  half  of  block  No.  5  in 
accordance  with  the  plat  of  the  town  of 
Wynne  in  said  county  now  on  file  in  the  of- 
fice of  the  recorder  of  said  county  of  Cross." 


On  iSM  28th  day  of  March,  1890,  plaintiff  fil- 
ed f<»r  record  a  dedication  deed  aa  follows: 

"Know  all  men  by  tiiese  presests  that  I,  Elis- 
abeth Brookfleld,  for  and  in  consideration  of 
the  sum  of  one  dollar  to  me  in' hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  do 
hereby  grant,  sell  and  qaitclaim  unto  the  inhab- 
itants of  the  town  of  Wynne  in  the  connty  of 
Cross  and  state  of  Arkansas,  all  the  streets  and 
alleys  as  designated  and  platted  on  this  map 
for  the  use  of  the  public  as  highways,  and  when 
said  streets  and  alleys  cease  to  be  so  used,  then 
the  same  to  revert  and  belong  to  ma." 

The  property  in  question  was  formerly  an 
alley  In  the  west  h^lf  of  block  No.  6  in 
Brookfleld's  addition  to  the  town  of  Wynne. 
It  has  since  been  Inclosed  and  occupied  by 
various  persons.  The  alley  is  not  now  used 
by  the  public,  but  it  is  claimed  by  the  defend- 
ant Block.  The  court  directed  a  verdict  in 
favor  of  the  defendant,  and  from  a  judgment 
dismissing  her  complaint,  the  plaintiff  has 
appealed. 

The  plaintiff  formerly  owned  the  acreage 
property  of  which  the  t)iece  of  pr<^>erty  in 
question  was  a  part.  It  Is  the  contention  of 
counsel  for  the  plaintiff  that  the  property  in 
controversy  reverted  to  her  under  the  provi- 
sions of  her  dedication  deed  when  the  alley 
ceased  to  be  used  by  the  public.  It  may  be 
stated  here  that  none  of  the  maps  or  plats 
of  the  town  of.  Wynne  referred  to  in  the 
briefis  are  copied  In  the  transcript 

[1]  It  is  well  settled  by  the  decisions  of 
this  court  that  where  owners  of  land  laid  out 
a  town  or  an  addition  to  a  city  or  town  upon 
it,  letting  it  Into  blocks  and  lots,  intersected 
by  streets  and  alleys,  and  sell  lots  by  refer- 
ence to  the  plat,  they  thereby  dedicate  the 
streets  and  alleys  to  the  public  use,  and 
that  such  dedication  Is  Irrevocable.  Stutt- 
gart V.  John,  85  Ark.  520,  109  S.  W.  541,  and 
cases  dted ;  Simon  v.  Perberton,  112  Ark.  202, 
166  S.  W.  297,  and  cases  dted. 

It  will  be  noted  that  the  deed  from  Mrs. 
Brookfleld  and  husband  to  B.  B.  Merrlman 
conveys  "the  west  half  of  block  No.  5  In  ac- 
cordance with  the  plat  of  the  town  of  Wynne 
now  on  file  In  the  office  of  the  rec<vder  of 
said  county  of  Cross."  The  plat  referred  to 
In  the  deed  is  not  In  the  transcript  So  we 
cannot  know  whether  or  not  there  were  any 
alleys  laid  off  on  the  plat  If  there  was  no 
alley  laid  off  on  the  plat,  then  the  property 
in  controversy  being  a  part  of  the  west  half 
of  block  5  passed  by  the  deed  from  Mrs. 
Brookfleld  to  Merrlman.  If  by  the  plat  re- 
ferred to  in  the  deed  from  Mrs.  Brookfleld  to 
Merrlman,  the  alleys  were  laid  off,  they  were 
dedicated  to  the  public  by  the  sale  of  the 
lots  In  the  block  and  the  dedication  became 
Irrevocable.  Under  the  authorities  referred 
to  above  where  lots  have  been  sold  vrith 
reference  to  a  plat,  no  formal  acceptance  by 
the  city  or  town  is  necessary,  as  by  that  act 
the  dedication  becomes  Irrevocable. 

[2]  The  dedication  deed  upon  which  Mrs. 
Brookfleld  relies  for  title  was  not  executed 
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until  1890 ;  several  years  after  the  deefl  troai 
her  to  Merrlman  was  executed.  She  could 
not  by  that  deed  reserye  to  herself  any  In- 
terest In  the  alleys  which  had  been  already 
dedicated  to  the  publia  As  we  hare  seen, 
the  plat  referred  to  In  the  deed  from  Mrs. 
Brookfleld  to  Merrlman  Is  not  In  the  record, 
and  the  title  to  the  lot  In  question  either 
passed  to  Merrlman  by  that  deed  or,  if  It  was 
laid  off  as  an  alley  on  the  plat  referred  to  In 
that  deed,  was  Irrevocably  dedicated  to  the 
use  of  the  public  when  the  lots  In  the  block 
were  sold.  In  either  event  the  title  to  the 
property  In  question  was  divested  out  of  Mrs. 
Brookfleld  when  she  executed  the  deed  to 
Merrlman,  and  It  Is  well  settled  In  this  state 
that  a  plalntUI  In  ejectment  must  recover  on 
the  strength  of  his  own  title. 

It  follows  that  the  court  was  correct  in 
directing  a  verdict  in  favor  of  the  defendant, 
and  the  Judgment  will  be  afSrmed. 


LOUISVILLE,  N.  O.  &  T.  E.  CO.  et  at  T. 
JACKSON.     (No.  220.) 

(Supreme  C!ourt  of  Arkansas,     March  6,  1916. 
Bebearing  Denied  April  3,  1916.) 

1.  Wateks  and  Water  Coubses  <S=>126(3)  — 

SUBFACE    WATEBS — RaILBOAD    EMBANKMENT 

—Question  fob  Jukt. 

On  evidence  in  an  action  for  damages  from 
the  raising  of  a  railroad  embankment  wtuch 
changed  the  flow  of  water  and  caused  it  to  ac- 
cumulate on  plaintiff's  property,  held,  that 
whether  the  accumulation  was  caused  by 
the  raising  of  the  embankment  was  a  question 
for  the  jury. 

W'EA.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S|  141,  142;    Dec. 
Dig.  «8=»126(3).] 

2.  Watkbs  and  Water  Coubses  iS=»116  — 
Surface  Waters. 

Surface  water  is  a  common  enemy  which 
any  landowner  may  defend  against  with  such 
meastures  as  he  may  deem  expedient  without 
laying  himself  liable  to  any  other  owner  upon 
whose  land  the  water  is  caused  to  flow. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Walter  Courses,   Cent   Dig.  S  127;    Dec.  Dig. 
«=>116.] 

3.  Eminent  Domain  ®=»2(1)— Surface  Wa* 
TEBS — ^Embankment — Lia^ilitt. 

Defendant  railroad,  whose  occupancy  of  a 
public  highway  for  its  tracks  was  entirely  per- 
missive, was  liable  for  any  damage  to  adjacent 
owners  caused  by  its  embankment  regardless 
of  whether  the  water  so  diverted  was  surface 
water  or  was  flowing  through  a  natural  drain- 
way,  and  regardless  of  negligence  in  its  con- 
struction, under  the  constitutional  guaranty 
that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  due  compensation. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §g  3-8;    Dec.  Dig.  <S=»2(1).] 

4.  Tbiai,  ®=>252(9)—Instbuctions— Applica- 
bility TO  Evidence  —  Surface  Waters  — 
Action  fob  Damages. 

In  an  action  for  damages  to  real  property 
from  an  embankment  by  defendant  railroad 
changing  the  flow  of  water  and  causing  it  to  ac- 
cumulate on  plaintiff's  property,  where  there 
was  no  evidence  that  the  injury  was  caused  by 
a  failure  of  the  city  to  maintain  and  repair  the 
street,  an  instruction  that  the  railroad  had  no 


control  over  the  streA  adjoining  pUdatUFs  prem- 
ises, except  that  actually  occupied  by  its  road- 
bed, and  that  any  damage  from  surface  water 
from  the  failure  of  Che  dty  to  use  reasonable 
care  in  the  maintenance  of  the  street  did  not 
make  it  liable,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  608 ;.  Dec.  Dig.  «=»252(9).] 

5.  Waters  and  Water  Courses  «=»118  — 
Surface  Waters— Liabilitt  fob  Damages. 

lit  such  case,  the  railroad,  having  no  con- 
trol over  any  other  part  of  the  street  except 
that  occupied  by  its  tracks,  was  not  excused 
from  liability  for  damages  from  surface  water 
consequent  upon  the  raising  of  an  embankmeot 
because  the  city  failed  to  afford  additional  fa- 
cilities for  carrying  off  the  surface  water. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent   Dig.  §S  128-130;    Dec. 
Dig.  «=>118.] 

6.  Damages  ^=»62(3) — MrnaATioN— Duty  to 
Reduce. 

In  such  case,  the  owner  was  required  to  do 
whatever  was  reasonably  necessary  to  protect 
his  property  from  injury  and  could  not  permit 
the  mjury  and  then  claim  full  damages,  when 
he  might  have  prevented  it  or  lessened  its  ef- 
fect by  a  reasonable  expenditure. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  124-127 ;    Dec.  Dig.  «S=62(3).] 

7.  Waters  and  Water  Courses  «s»126(3)— 

Surface  Waters— Actions  for  Damages- 
Instructions. 

In  an  action  by  an  owner  for  damages  to 
his  property  from  surface  water  from  defend- 
ant railroad's  change  in  its  roadbed,  where  de- 
fendant's evidence  showed  that  the  flow  of  wa- 
ter was  not  sufficient  to  overflow  the  gutters 
and  that  if  it  rose  above  the  curbing  and  under 
plaintiff's  storehouse  it  was  due  to  the  fact 
that  the  gutters  were  not  cleaned,  the  refusal  of 
its  instruction,  that  it  had  no  duty  to  clean  the 
gutters  in  front  of  plaintiff's  property,  and  that 
if  the  damage  was  caused  by  the  failure  of  the 
city  or  any  other  person  to  keep  them  cleaned  it 
was  not  liable,  was  error. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Ont  Dig.  |j  141,  142;  Dec 
Dig.  <8=Pl26(3).] 

8.  Waters  and  Water  Courses  9=>118  — 
Surface  Waters— Liability. 

In  such  case,  defendant  would  not  be  lia- 
ble if  the  gutters  as  they  existed  at  the  time 
its  embankment  was  raised  were  sufficient  to 
take  care  of  the  water,  because  they  were  subse- 
qnently  allowed  to  fill  up  so  that  they  could  not 
take  care  of  the  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i$  128-130;  Dea 
Dig.  ®=9ll8.] 

9.  Waters  and  Water  Courses  ^=»123  — 
Surface  Waters — ^Action  fob  Damages- 
Parties. 

In  such  case,  the  plaintiff,  if  not  the  own- 
er of  the  propert7  mentioned  in  liis  complaint 
at  the  time  the  alleged  permanent  injury  from 
its  acts  of  negligence  were  committed  by  defend- 
ant railroad,  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  187,  138;  Dec 
Dig.  «=s>123.] 

10.  Waters  and  Water  Courses  C=>123  — 
Surface  Waters— Acnow  fob  Damages- 
Parties. 

In  snch  case,  if  the  injury  occurred  daring 
the  lifetime  of  plaintiff's  devisor,  the  right  oi 
action  did  not  descend  to  plaintiff  as  the  devisee. 
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.    bat  smnrired  tO'the  devkor**  peraonal  represent- 
ativea. 

[Kd.  Note.— For  other  casas,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  137,  188;  Dec. 
Dig.  «=>123.] 

11.  Tekanct  iit  CoAmon  «s356(1)— RacovKBT 

OF  Pbumthkh. 

In  case  of  a  tenancy  in  common,  wliere 
there  is  a  holding  in  severalty,  each  separate 
owner  must  sue  for  his  share  of  the  property. 

[Kd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Gent   Dig.   I   140;     Dec.   Dig.   «=s> 
55(1).] 
li  TENAifCT  IN  Common  <8=355(1)— Ihjubt  to 

Fbechoi.i>— Action  fob  Damages. 
A  suit  to  recover  the  entire  amount  of  dam- 
ages for  permanent  injnry  to  the  freehold  can- 
not be  institated  by  one  of  the  tenants  in  com- 
mon not  in  exclusive  occupancy;  and,  where 
the  land  was  partitioned  in  its  damaged^  condi- 
tion, the  other  tenants  retained  their  right  of 
action  already  accrued. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {  140;  Dec.  Dig.  «=» 
55(1).] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; W.  R.  SatteVfleld,  Special  Judge. 

Action  by  J.  M.  Jackson  against  the  Louis- 
ville, New  Orleans  &  Texas  Railroad  Compa- 
ny and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  remanded. 

Fink  &  Dinning,  of  Helena,  for  appellants. 
P.  B.  Andrews  and  J.  G.  Burke,  both  of  Hel- 
ena, and  Moore,  Smith,  Moore  &  Trleber,  of 
Little  Bock,  for  appellee. 

McCUIjLOCH,  C.  J.  The  plaintiff,  J.  M. 
Jadison,  Instituted  this  action  In  the  circuit 
eoDrt  of  Phillips  county  against  the  two  de- 
fendant railway  corporations  to  recover  dam- 
ages alleged  to  have  been  sustained  to  his 
real  property  In  the  dty  of  Helena  on  ac- 
ooont  of  the  raising  of  an  embankment  which 
cbanged  the  flow  of  the  water  and  caused  It 
to  flow  to  and  accomnlate  on  plaintiff's  said 
property.  One  of  the  defendant  companies 
Is  an  Arkansas  corporation,  which  holds  the 
franchise,  and  the  other  Is  a  foreign  corpora- 
tion operating  the  isllroad  along  the  line. 
No  questlm  Is  raised  in  the  snlt  about  mis- 
Joinder  of  the  defendants  or  as  to  which  one 
of  the  defendants  is  liable  for  the  alleged 
injurj",  if  there  Is  any  liability  at  all. 

The  real  property  alleged  to  have  been  in- 
jured consists  of  two  lots  on  which  there  are 
three  storehouses  fronting  east  on  Natchez 
street,  at  the  soathwest  comer  of  Natchez 
and  HIasouri  streets.  Natchez  street  runs 
north  and  south  and  Is  60  feet  wide,  the  rail- 
road operated  by  the  defendants  running 
along  the  east  side  of  that  street.  The  cen- 
ter of  the  track  la  10  feet  west  of  the  east 
line  of  the  street  Originally  the  track  was 
atfont  on  a  level  with  the  grade  of  the  street, 
and,  according  to  the  testimony  adduced  by 
the  plaintiff,  there  was  a  ditch  mnnlng  along 
the  west  side  of  the  track  at  the  end  of  the 
ties  which  carried  a  considerable  quantity  of 
water  down  the  track  to  the  next  street  on 
the  south,  Arkansas  street,  where  it  was  tak- 


en care  of  without  injury  to  adjacent  prop- 
erty. In  the  year  1913,  tiie  defendants  .were 
compelled,  on  account  of  the  raising  of  the 
track  of  another  intersecting  railroad,  to  raise 
this  track  about  2  or  2%  feet,  and  in  doing 
so  the  embankment  was  sloped  off  from  the 
west  side  of  the  track  to  about  the  center  or 
crown  of  the  street  The  ditch  just  spoken 
of  was,  according  to  the  testimony  of  the 
plaintiff,  completely  obliterated  by  the  rais- 
ing of  the  dump,  and  no  other  means  were 
provided  for  taking  care  of  the  additional 
water  which  was  thrown  over  into  the  gutter 
on  the  west  side  of  the  street. 

The  theory  of  the  plaintiff  Is  that  the  ad- 
ditional water  thrown  over  into  the  gutter 
overtaxed  its  capacity  and  could  not  be  tak- 
en care  of,  and  that  when  it  rained  the  sur- 
plus .water  rose  about  the  curb  and  ran  un- 
der the  plaintiff's  storehouses.  It  is  uncon- 
tradicted tliat  the  flow  of  the  wates  was 
from  east  to  west,  that  the  water  came  from 
the  levee  east  of  Natcbess  street  and  flowed 
over  the  railroad  track,  and  that  when  the 
ditch  was  flUed  up  there  was  nothing  to 
prevent  it  from  flowing  onto  the  gutter,  and 
on  the  west  side  of  Natchez  street  The 
plaintiff  alleged  in  his  complaint  tliat  he  was 
the  owner  of  the  property,  and  the  anawer 
of  the  defendants  cmitBins  a  denial  of  that 
allegation.  It  is  also  denied  In  the  answer 
that  there  was  any  ditch  along  the  edge  of 
the  railroad  track,  and  denied  that  the  rais- 
ing of  the  embankment  caused  any  addition- 
al flow  of  water.  Plaintiff  alleged  that  per- 
manent injury  to  the  property  was  inflicted 
by  the  raising  of  the  embankmmt  and  the 
digging  of  tile  ditch,  which  depreciated  the 
value  of  the  property,  and  the  Jury  awarded 
damages  for  such  permanent  injury  in  the 
sum  of  12,600.    Defendants  have  ai^ealed. 

[1]  It  is  earnestly  insisted  tiiat  the  testi- 
mony falls  to  make  out  a  case  of  liability 
against  the  defendants;  but,  after  careful 
consideration  of  the  evidence,  we  conclude 
that,  if  tlte  testimony  be  accepted  In  its  light 
most  favorable  to  the  plaintUTs  cause  of  ac- 
tion, there  la  enough  to  submit  to  the  Jury 
on  the  Issue  as  to  whether  or  not  the  injury 
was  caused  by  the  act  of  the  defendants  in 
raising  the  embankment  and  fllling  the  ditch. 
There  is  a  sharp  conflict  in  the  testimony  as 
to  whether  or  not  there  was  any  ditch  there 
at  all,  but  that  conflict  must  be  treated  as 
settled  In  plaintiff's  favor  by  the  verdict  of 
the  Jury.  There  is  also  a  sharp  conflict  in 
the  testimony  as  to  .whether  or  not  the  sur- 
face water  rose  above  the  curb  and  flowed 
onto  plaintiff's  property,  there  being  testi- 
mony adduced  by  the  defendants  which  tends 
to  show  that  there  was  not  sufficient  water 
from  the  heaviest  rains  to  rise  at>ove  the 
curb  ;  but  that  Issue,  too,  must  be  treated  as 
settled  by  the  verdict. 

[2]  The  argument  is  made,  also,  that  it 
was  surface  waters  that  flowed  over  towards 
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plaintiff's  adjacent  property,  and  also  that 
the  ditch  was  not  a  natural  dralnway,  and 
that  for  those  reasons  the  defendants  are 
not  liable.  It  Is  asserted  that  the  defendant 
railroad  companies  had  the  same  right  as 
any  other  property  owner  to  defend  against 
surface  water,  and  that  upon  that  theory 
there  could  be  no  liability.  The  defendants 
Invoke  the  doctrine  announced  by  this  and 
many  other  courts  that  surface  water  Is  a 
common  enemy  which  any  landowner  may 
defend  against  with  such  measures  as  he 
may  deem  expedient,  without  laying  himself 
liable  to  any  other  owner  upon  which  the 
water  Is  caused  to  flow.  Levy  v.  Nash,  87 
Ark.  41,  112  8.  W.  173,  20  L.  R.  A.  (N.  8.) 
165;  McCoy  v.  Board  of  Directors  of  Plum 
Bayou  Levee  Dist,  95  Ark.  845,  129  S.  W. 
1097,  29  L.  E.  A.  (N.  S.)  896. 

[8]  That  doctrine,  though  well  established, 
has  no  application  to  the  act  of  the  railroad 
companies  In  raising  their  embankment  to 
the  injury  of  adjacent  property  owners,  for 
the  simple  reason  that  such  an  act  is  not 
for  the  pnriwse  of  defending  against  surface 
waters.  The  occupancy  of  the  railroad  com- 
panies of  the  public  highway  was  entirely 
permissive,  and  they  could  only  do  so  by  pay- 
ing to  the  adjacent  landowners  any  damage 
caused  by  such  occupancy.  They  therefore 
became  liable  for  any  damage  caused  by  a 
change  in  the  condition  of  the  highway 
brought  about  by  such  occupancy,  regardless 
of  the  question  whether  or  not  the  water 
thus  diverted  was  surface  water  or  was  flow- 
ing  through  a  nstnral  dralnway.  If  the 
change  in  the  condition  of  the  highway  from 
the  occupancy  by  the  railroads  caused  the 
Injury,  then  the  Companies  are  liable,  wheth- 
er there  was  any  negligence  In  the  construc- 
tion of  the  embankment  or  not,  for  the  Con- 
stitution of  the  state  gives  a  guaranty  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  .without  due  compensa- 
tion. The  same  principle  applies  where  there 
has  been  a  former  appropriation  of  part  of 
the  public  highway  and  afterwards  there  is  a 
change  made  which  causes  additional  dam- 
age. Railway  v.  Greer,  77  Ark.  387,  96  S.  W. 
129.  So,  under  the  law,  the  defendants  are 
liable  for  any  injury  done  to  plaintiff's  prop- 
erty by  raising  the  embankment  in  the  public 
streets.  The  question  whether  or  not  the  ac- 
cumulation of  water  under  the  storehouses 
was  caused  by  the  raising  of  the  embankment 
was  one  of  fact  for  the  determination  of  the 
Jury, 

[4]  The  following  instraction,  requested  by 
defendants,  was  refused: 

"(5)  The  court  instructs  the  jury  that  the 
defendant  railroad  company  has  no  control  over 
any  part  of  the  street  adjoining  the  premises 
mentioned  in  the  complaint,  except  that  portion 
actually  occupied  by  its  roadbed,  and  that  any 
damages  resulting  from  any  defect  in  the  drain- 
age of  surface  water  on  or  along  said  street 
caused  by  the  failure  of  the  officers  of  the  city 
of  Helena  to  use  reasonable  care  in  the  main- 
tenance and  i^jiair  of  the  said  street  are  not 


chargeable  to  this  defendant,  and  this  defendant 
is  not  liable  for  any  part  thereof 

We  do  not  think  that  the  court  erred  in  re- 
fusing to  give  the  instruction,  for  the  rea- 
son that  there  is  no  evidence  in  the  record 
to  the  effect  that  the  injury  was  caused  by 
a  failure  on  tiie  part  of  the  city  antborities 
to  maintain  and  repair  the  street 

[S]  It  Is  true,  as  recited  in  the  instruction, 
that  the  railroad  comt>anles  had  no  control 
over  any  other  part  of  the  street  except  that 
part  occupied  by  their  track,  but  that  condi- 
tion does  not  exonerate  the  companies  from 
liability  for  injury  caused  by  their  acts  in 
changing  the  condition.  If  the  act  of  the 
companies  in  raising  the  embankment  caused 
the  injury,  the  companies  are  not  excused  be- 
cause the  city  authorities  failed  to  take  ad- 
ditional steps  to  remedy  the  defect  and  af- 
ford additional  facilities  for  carrying  off  the 
water.  The  abutting  property  owners  had 
no  control  ever  the  street,  and  cannot  be 
made  to  suffer  from  an  injury  caused  by  an 
act  of  the  railroad  companies  because  the 
dty  authorities  failed  to  ezerdse  proper 
care  to  avert  the  injury. 

[(]  Of  course,  the  property  owner  Is  re- 
quired to  do  whatever  is  reasonably  neces- 
sary to  protect  his  property  from  injury,  and 
cannot  permit  the  injury  to  occur  and  then 
claim  full  damages  when  he  might  have  pre- 
vented it  or  lessened  its  effect  by  a  reason- 
able expenditure.  That  question,  however, 
is  not  raised  on  the  present  appeal,  and  we 
need  not  discuss  It  further,  for  it  is  suffi- 
cient to  say  that  the  rule  announced  in  the 
instruction  Just  referred  to  is  not  correct 

[7,  B]  Instruction  No.  6,  which  was  request- 
ed by  defendants  and  refused  by  the  court, 
reads  as  follows: 

"(8)  The  court  instructs  the  Jury  tiiat  this 
defendant  railroad  company  has  no  authority 
or  right  and  it  i»  no  part  of  its  duty  to  dean  off 
or  keep  in  good  condition  the  gutter  in  &ont 
of  this  plaintiff's  property,  and  if  you  find  that 
the  damages  alleged  in  the  complaint  were  caus- 
ed by  the  failure  on  the  part  of  the  city  of 
Helena,  or  any  other  person,  to  ke^  the  gutter 
adjoining  the  plaintiff's  premises  dean,  then 
you  will  find  for  the  defendant" 

We  think  that  instruction  should  have  been 
given.  The  testimony  introduced  by  defend- 
ants tended  to  show  that  the  flow  of  water 
was  not  sufflcient  to  overflow  the  gutter,  and 
that  If  the  water  rose  above  the  curbing  and 
flowed  under  the  storehouses  of  plaintiff  it 
was  caused  solely  by  the  fact  that  the  gutters 
were  allowed  to  All  up  with  trash  and  were 
not  cleaned  out  The  defendants  were  en- 
titled to  have  that  issue  submitted  to  the 
Jury,  because  If  the  gutters,  as  they  existed 
at  the  time  the  embankment  was  raised,  were 
sufficient  to  take  care  of  the  water,  tbe  de- 
fendants would  not  be  rendered  liable  by  the 
fact  that  they  were  subsequently  allowed  to 
fill  up  so  as  to  Incapacitate  them  from  tak- 
ing care  of  the  water.  There  was  an  issue 
on  that  subject  which  should  have  l>een  sub- 
mitted to  the  Jury,  and  we  think  that  tbe 
court  erred  ia  refu^tg  to  do  so. 
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[•]  The  deftedaattr  in'  their  'tcimint  detnlod 
the  plalntUTs  ownership  of  the  property  In 
Question,  and  they  nndertoiak  to  raise  that 
question  by  requested  l^tructlons  which  th^ 
court  reftised.  The  testimony  Is  undisputed 
OD  the  q:ae8tlon  of  ownership,  but  there  is  a 
conflict  aa  to  the  time  the  embankment  waa 
raised  so  aa  to  inflict  a  permanent  Injury  to 
the  property.  The  property  was  originally 
owned  by  plalAtlfTs  grandfather,  'Mr.  John 
P.  Moore,  who  died  in  September,.  }913,  leav- 
ing his  last  will  and  testament  whereby  he 
deTlaed  tbe  property  In  question  to  the 
plaintiff  and  seven  other  persons.  The  prop- 
erty was  held  by  the  devisees  as  tenants  in 
common,  plaintiff  being  tlte  owner  of  an  un- 
divided eighth,  nntU  there  was  a  partition 
ol  the  lands  of  the  estate  in  September,  1814, 
when  this  particular  property  fell  to  plaln- 
tUT  In  the  division. 

The  testimony  Introduced  by  tbe  plalntUS 
tends  to  show  that  the  embankment  was 
raised  so  aa  to  cause  tlie  Injury  in  October, 
1913,  which  was  after  the  death  of  Mr.  Moore, 
the  devisor.  Defendant's  testimony  tends  to 
show  tliat  the  embankment  was  raised  dur- 
ing Mr.  Moore's  lifetime.  It  was  admitted 
that  certain  work  was  done  as  late  as  Oc- 
tober, 1913,  but  that  this  merely  applied  to 
raising  one  of  the  crossings,  and  that  the 
work  of  raising  the  embankment  along  the 
street  was  done  some  time  prior  to  Mr. 
Moore's  death.  The  state  of  the  testimony 
is  that  there  Is  a  conflict  whether  the  em- 
bankment which  caused  the  injury  was  con- 
structed liefore  the  death  of  Mr.  Moore,  but 
it  is  nndlsputed  that  it  was  completed  before 
the  plaintiff  became  the  sole  owner  of  the 
property. 

Defendants  asked  an  Instruction  as  to  own- 
ership In  the  following  words: 

"(2)  The  court  instructs  the  jury  that,  if  it 
finds  from  the  testimony  in  this  case  that  the 
plaintiff  was  not  the  owner  of  the  property 
mentioned  in  the  complaint  at  the  time  the  al- 
leged acts  of  negligence  were  committed  by  the 
defendant,  then  you  will  find  for  the  defendant." 

This  Instruction  was  correct  in  any  view 
of  the  case,  and  tbe  court  erred  in  refusing 
to  give  It  There  is  no  controversy  about  the 
injury  being  a  permanent  one,  if  there  was 
aay  Injury  caused  by  tbe  defendants  at  all. 
In  fact,  the  plaintiff  brought  bis  suit  upon 
the  theory  that  the  injury  was  a  permanent 
one,  and  made  no  attempt  to  establish  any 
other  kind  of  Injury.  There  was  no  effort  to 
prove  that  there  bad  been  loss  of  rents  or  any 
other  temporary  fhjury  by  reason  of  the  con- 
struction of  the  embankment  The  measure 
of  damages  sought  to  be  established,  and 
which  the  court  submitted  to  the  Jury,  was 
the  permanent  depreciation  of  tbe  value  of 
the  property  by  reason  of  the  additional  wa- 
ter which  flowed  from  tbe  street 

[10]  Now,  If  that  injury  occurred  during 
the  lifetime  of  Mr.  Moore,  the  devisor,  tbe 
right  of  action  therefor  did  not  descend  to 
his  heirs  or  devisees,  bnt  survived  to  his  per- 
sonal r^resentatives,   the  executor  or  ad- 


BdidstiiBtdK  Tbft  law  on  tluft  snbJeet  lB:ver]n 
well  settled.  In  Railway  v.  Qtom,  supca,  n* 
said:      '  .'  .       . 

"The  cause  of  action  acemea  when  the  dam* 
age  is  done,  and  accrues  to  the  one  who  is  tiie 
owner  of  the  land  at  the  time  of  the  construc- 
tion whidi  causes'  the  injury  or  damage."  ' 

To  tbe  same  effect  see  Brown  v.  Arkansas 
Central  Ry.  Co.,  72  Ark.  456,  81  S.  W.  613; 
Illinois  Cent  Ey.  Co.  v.  Alien,  39  111.  205; 
Railway  v.  Morgan,  72  IlL  155;  Roberts  v. 
Northern  Pacific  R.  Co.,  158  U.  S.  1,  15  Sup. 
Ct  756,  39  li.  Ed.  873;  McFadden  v.  John- 
son, 72  Pa.  336,  13  Am.  Bep.  681. 

In  Moore  v.  City  of  Boston,  62  Mass.  (8 
Cush.)  274,  it  Is  expressly  decided  that  a 
ri£bt  of  action  of  a  landowner  against  tbe 
city  for  property  taken  for  public  xt^e  sur- 
vives to  his  executor  or  administrator,  and 
not  to  the  heirs. 

Defendants  attempted  to  raise  the  further 
question  of  the  right  of  the  plaintiff  to  recov- 
er for  the  whole  damage,  even  tb«ugh  the 
injury  occurred  after  the  death  ot  ifir. 
Moore  and  wlille  plaintiff  and  the  otber  dev- 
isees held  tbe  property  as  tenants  ta  com- 
mon. 

Instruction  No.  4,  which  reads  as  follows, 
was  refused: 

"(4)  The  court  Instructs  the  jury  that,  if  it 
finds  from  the  testimony  that  the  plaintiff  was 
the  owner  of  the  property  mentioned  in  the 
complaint  at  the  time  of  the  commission  of  the 
said  acta  of  negligence  jointly  with  ether  own- 
ers as  tenants  in  common,  then  you  will  find 
for  the  plaintiff  only  such  pro  rata  part  of  the 
damages  sustained  by  the  property  thraugh  the 
negligent  acts  of  tbe  defendant  as  his  interest 
in  the  property  bears  to  the  whole  interest  in 
the  property." 

[11]  There  is  some  conflict  in  tbe  authori- 
ties as  to  the  right  of  a  tenant  in  common  to 
sue  for  tbe  recovery  of  the  whole  premises 
or  Injury  thereto.  We  are  of  the  opinion 
that  according  to  tbe  more  recent  authori- 
ties, the  better  rule  Is  to  hold  that  la  case  of 
tenancy  in  common,  where  there  is  a  holding 
in  severalty,  each  separate  owner  must  sue 
for  bis  Btiare  of  tlie  property.  'While  that 
point  was  not  expressly  decided  In  the  case 
of  Cottonwood  Iinmt)er  Co.  v.  Walker,  106 
Ark.  102,  162  8.  W.  1005,  46  Li  R.  A.  (N.  S.) 
429,  such  is  necessarily  tbe  effect  of  tbe  de- 
cision. Tbe  weight  of  authority  as  it  now 
stands  Is,  we  think,  in  favor  ef  that  rule. 
38  Cyclopedia  of  Law,  116-118;  Ridge  ▼. 
Transfer  Co.,  66  Mo.  App.  133;  AndersMi 
V.  Thunder  Bay  River  Boom  Ce.,  57  Midi. 
216,  23  N.  W.  776;  Wadleigh  v.  Marathon 
County  Bank,  68  Wis.  546,  17  N.  W.  314; 
Reed  v.  Chicago  ft  Milwaukee  R.  Co.,  71  Wis. 
399,  37  N.  W.  225. 

[12]  For  a  much  strcoiger  reason,  a  suit  to 
recover  damages  for  permanent  Injury  tO> 
the  land  cannot  be  Instituted  by  one  of  tbe 
tenants  In  common.  Here  tbe  Injury  was  to 
the  freehold,  and  plaintiff  was  not'  tbe  solo 
owner,  nor  was  be  In  exclusive  eccnpancy  of 
the  premises,  and  there  is  no  principle  of  law 
whicu  ought  to  permit  talm  to  sue  for  the  en- 
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tire  ainonnt  to  tw  reooTered  Iiy  all  the  t«i- 
ants  In  common.  The  caae  of  Birmingham 
By.,  Light  &  Power  Ck).  v.  Oden,  146  Ala.  495, 
41  South.  129,  is  precisely  In  point  In  that 
case  fire  out  of  seven  owners,  as  tenants  In 
common  of  real  estate  abutting  on  a  street, 
^ued  the  railway  company  for  damages  re- 
sulting from  the  coostniction  ot  an  embank- 
ment, and  the  court  held  that  the  limit  of 
their  recovery  was  their  several  Interests, 
which  was  five-sevenths  of  the  total  deprecia- 
tion of  value.  According  to  that  rule  of  law, 
the  plaintiff  Is  not  entitled  to  recover  more 
than  his  share  of  the  total  amount  of  dam- 
ages Inflicted,  even  If  the  Injury  was  caused 
after  the  death  of  Mr.  Moore.  If  it  was 
caused  prior  to  that  time,  then  he  Is  not  en- 
titled to  recover  at  all,  for  the  right  of  ac- 
tion was,  as  before  stated,  in  the  executor  or 
administrator  and  not  the  devisees  under  the 
will.  The  defense  was  clearly  raised  in  the 
answer,  for  the  answer  contained  an  express 
denial  of  the  plaintifTs  alleged  ownership. 

Counsel  for  plaintiff  invoke  the  rule  estab- 
lished by  many  decisions  to  the  effect  that 
the  allotment  in  severalty  of  lands  inherit- 
ed in  common  does  not  change  the  nature  of 
the  estate  from  Inheritance  to  purchase,  and 
that  the  one  to  whom  the  allotment  is  made 
takes  the  whole  by  inheritance  the  same  as 
If  It  had  directly  descended  to  him  from 
the  ancestor.  Martin  ▼.  Martin,  98  Ark.  93, 
135  S.  W.  848;  Cottrell  T.  Griffiths,  108 
Tenn.  191,  65  S.  W.  897,  57  Ij.  B.  A.  382,  91 
Am.  St  Bep.  74&  The  application  of  that 
principle  cannot,  however,  serve  as  grounds 
for  holding  that  the  allotment  of  the  land  in 
severalty  to  one  of  the  cotenants  operates  as 
an  assignment  of  the  right  of  action  of  the 
other  tenants  for  an  Injury  already  suffered. 
The  land  is  partitioned  In  its  damaged  con- 
dition, and  the  other  tenants  retain  their 
right  of  action  which  has  already  accrued. 
In  this  respect  lauds  held  by  inheritance  do 
not  differ  from  those  otherwise  held. 

The  Judgment  must  be  reversed  for  the 
errors  indicated,  and  the  cause  will  be  re- 
manded for  a  new  trial. 


SHUFFLIN  V.  STATE.     (No.  249.) 

(Supreme  Court  of  Arkansas!    March  IS,  1916. 
Behearing  Denied  April  3,  1916.) 

1.  Criminal  Law  €=»781(5)— Confessionb— 
JuBT  Question. 

In  a  prosecution  for  cattle  theft,  where  ac- 
cused while  in  jail  made  a  confession  giving  the 
whereabouts  of  the  stolen  cattle,  and  they  were 
found,  the  court,  having  admitted  the  confession, 
there  being  a  contention  that  it  was  not  volun- 
tary, but  was  induced  by  intimidation  and  prom- 
ise of  favor,  properly  charged  the  jury  tbnt  they 
might  consider  it  for  whatever  they  deemed  it 
worth,  provided  the  state  has  satisfied  them  that 
the  confession  was  free  and  voluntary,  and  that 
there  were  no  intimidations  made  or  induce- 
ments held  out,  but  that  if  accused  was  intimi- 


dated or  iadoced  to  nuke  Om  ccnfa— tea,  it  ooald 
not  be  considered. 

[Ed.  Note.— For  other  caMS,  see  Crimiiul 
Law,  Cent  Dig.  f  1867;   Dec.  Dig.  «=>781(5).J 

2.  CanaHAi.  Law   «=>519(4)— CoNESssioits- 

AUMISSIBILnT. 

That  accused  was  a  jnisoner,  and  made  a 
confession  to  officers  who  had  him  in  cuatod;, 
does  not  render  liia  confessiim  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Crimin«l 
Law,  Cent  Dig.  f{  1163,  1167 ;   Dec  Dig.  «= 

3.  CBnaNAi,  Law  <S=»534(2)— Confessioss- 

COBBOBOBATION. 

Where  accused,  who  was  charged  with  cat- 
tle theft,  made  an  extrajudicial  confession,  and 
the  cattle  were  found  in  the  place  specified, 
there  was  sufficient  corroboration  to  warrant 
conviction  on  the  confession;  Kirby's  Dig.  { 
2385,  declaring  that  a  confession  of  accused  un- 
less made  in'  open  court  will  not  warrant  comic- 
tion  unless  accompanied  by  other  proof  that  such 
offense  was  committed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1502-1205,  1222-1224;  Dec. 
Dig.  «=»534(2).] 

4.  Criminai.  Law  «=»537  — Ettdenob— Cov- 
rxssioN. 

Where  pursuant  to.  accused's  statemeoti 
contained  in  an  extrajudicial  confession  the 
stolen  cattle  were  found,  evidence  concerning  ac- 
cused's statements  as  to  the  location  of  the  cat- 
tle is  admissible,  though  the  confession  was  not 
voluntary,  and  so  was  not  admissible  as  a  whole. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1202-1206;  Dec  Dig.  «9 
537.] 

Appeal  from  Glrculi  Court,  Miller  County; 
Gieo.  B.  Haynie>  Judge. 

Henry  Shufilln  was  convicted  of  larceny  of 
cattle,  and  be  appeals.    Affirmed. 

J.  M.  Carter,  of  Texarkana,  for  appellant 
Wallace  Davis,  Atty.  Oen.,  and  Uamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State; 

'SMITH,  J.  Appellant  was  convicted  un- 
der an  indictment  charging  him  with  the  lar- 
ceny of  a  cow  and  calf,  the  property  of  one 
Charlie  Miller,  and  by  this  appeal  questlon^i 
chiefly  the  admissibility  of  his  alleged  OHi- 
fession,  and  the  suffici«icy  of  the  evidence  to 
sustain  the  conviction. 

[1,  2]  The  confession  was  testified  to  by  the 
sheriff,  the  jailer,  the  deputy  prosecuting  at- 
torney, and  a  constable.  These  officers  testi- 
fied that  the  confession  was  entirely  free  and 
voluntary,  and  so,  no  doubt,  they  regarded 
it;  yet  the  circumstances  detailed  by  them 
are  such  that  the  record  presents  a  close 
question  as  to  its  admissibility.  It  Is  admit- 
ted that  appellant  was  frequently  questioned 
in  jail  about  his  connection  with  this  and 
other  larcenies  of  which  he  and  one  John  Orr 
were  accused,  and  that  appellant  at  first  de- 
nied any  knowledge  of  or  complicity  in  these 
crimes,  or  any  of  them ;  and  it  was  admitted 
by  these  officers  that  they  did  finally  tell  ap- 
pellant that  it  would  be  ibetter  if  he  "came 
clean  with  the  truth"  and  told  what  he  knew ; 
and  it  is  not  denied  that  the  deputy  prosecut- 
ing attorney  stated  that  he  would  make  a 
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recommendation  to  hla  principal  of  clemency 
If  appellant  told  all  he  knew.  But  It  was 
also  testified  by  these  officers  that  appellant 
had  previously  told  of  his  own  connection 
with  the  crime  here  charged,  and  that,  among 
other  things,  he  bad  told  where  the  cow  and 
calf  could  be  found,  and  that  the  constable 
went  to  the  place  named  and  found  the  ani- 
mals there.  It  was  the  theory  of  these  offi- 
cers that  there  was  an  organized  band  of  cat- 
tle thieves,  and  the  officers  were  attempting 
to  induce  appellant  and  the  said  Orr  to  di- 
Talge  all  they  knew  about  the  operatl<»8  of 
the  alleged  gang  of  thieves,  and  th^r  guilt 
of  other  crimes  than  the  one  charged,  of 
which  tbey  were  suspected.  It  appears,  how- 
ever, that  these  ^orts  were  unavailing,  and 
that  no  additional  disclosures  were  made. 
At  least  the  jury  might  have  so  found  the 
fact  to  be,  and  the  court  submitted  to  the 
joiy  the  Question  whether  the  confession  was 
voluntary  or  not  This  imitructlou  was  as 
foUows: 

"There  has  been  some  testimony  which  the 
conrt  has  permitted  to  sro  to  the  jury  with  ref- 
erence to  an  alleged  confession  by  this  defendant 
of  the  stealintr  by  him  of  the  cow  and  calf  as 
chaLTged  in  this  indictment.  The  court  hna  per- 
mitted that  testimony  to  go  to  the  jury,  as  the 
court  has  already  stated  to  the  jury,  and  yon 
may  consider  it  in  the  trial  of  this  case  for 
whatever  you  think  it  is  worth,  provided  the 
state  has  Aown,  and  the  borden  is  on  the  state 
to  show,  these  confessions,  if  any  were  made  by 
this  defendant,  were  free  and  voluntary  on  his 
part ;  that  is  to  say,  that  there  were  no  intimi- 
dations made  or  inducements  held  out  to  him  by 
those  to  whom  he  is  alleged  to  have  made  the 
confession,  in  the  way  of  promises  of  reward  or 
immnoi^  from  the  prosecution  or  punishment, 
and  that  there  was  no  intimidation  or  threats  of 
any  kind  made  to  him  to  induce  him  or  compel 
him  to  make  these  confessions.  ^  If  you  'find' 
that  there  were  any  threats  or  intimidation  used, 
or  any  promise  made  to  him  of  immunity  from 
prosecntiou,  or  reduction  of  punishment,  and 
that  these  confessions,  if  any  were  made,  were 
made  by  the  defendant  in  view  of  these  protaiises 
or  these  threats,  as  the  case  may  be,  tiien  you 
cannot  consider  the  testimony;  otherwise  you 
can  consider  it  along  for  whatever  yon  think  it 
is  worth,  together  with  the  other  evidence  in  the 
case." 

Appellant  complains  of  the  action  of  the 
court  In  submitting  this  question  to  the  Jury, 
and  says  the  alleged  confession  should  have 
been  excluded  from  the  Jury  upon  the  ground 
that  It  was  not  voliintarlly  made.  We  think 
the  Instruction  was  not  an  Improper  one,  but 
that,  on  Cbe  contrary,  It  was  entirely  proper 
to  give  It.  As  a  preliminary  matter  the  oonrt 
passed  upon  the  admissibility  of  tlie  confes- 
stoa,  and  the  jury  was  permitted  to  hear  the 
evidence  in  regard  to  the  circumstances  un- 
der which  the  confession  was  made,  and  was 


told  to  disregard  It  entirely  If  tbey  fonnd  It 
was  not  voluntarily  mad&  The  mere  fact 
alone  that  appellant  was  at  the  time  a  prison- 
er and  made  the  statement  to  the  of&c&ts  who 
had  him  in  custody  does  not  render  the  con- 
fession Inadmissible.  Greenwood  v.  State, 
107  Ark.  668,  156  S.  W.  427.  Of  Course,  that 
was  a  drcnmstance  which  the  Jury  might 
very  properly  have  considered  in  determining 
whether  the  confession  was  voIuntarOy  made 
or  not,  and  one  which  was,  no  doubt,  called 
to  the  attention  of  the  Jury  by  learned  conn- 
seL  But  the  record  presents  this  question  of 
fact,  and  we  think  the  instruction  fairly  and 
properly  submitted  that  issue. 

[3,  4]  It  is  urged,  however,  that  the  instmc- 
ti(m  should  have  been  so  modified  as  to  tell 
the  Jury  not  merely  to  disregard  the  confes- 
sion, but  to  acquit  the  defendant  if  it  was 
found  that  the  confession  was  not  voluntarily 
made.  It  is  said  that  this  is  true  because 
there  is  not  suffldent  evidence  to  sustain  the 
conviction  aside  from  the  confession. 

The  evidence  may  be  summarized  as  fol- 
lows: Fowler,  the  constable,  who  was  one  of 
the  witnesses  to  the  c<nifession,  testified  that 
appellant  said  the  audmals  would  be  found 
in  the  iwssesslon  of  one  Enoch  Green,  about 
16  miles  from  Texarkana,  and  that  they  were 
found  In  Green's  possession.  The  owner  of 
the  property  Identified  the  animals  so  found 
as  being  the  ones  described  In  the  indictment, 
and  that  they  disappeared  about  August  1st 
Green  testified  that  he  swapped  appellant 
a  horse  for  the  cow  and  the  calf,  which  were 
deliver  to  him  at  his  home  by  appellant 
about  the  1st  of  August.  We  think  this  evi- 
dence sufficient  corroboration  of  the  confes- 
sion. Section  2385  of  Kirby's  Digest;  Ivy 
V.  State,  109  Ark.  449,  160  S.  W.  208. 

Moreover,  we  are  of  the  opinion  that  the 
material  part  of  this  confession  and  the  evi- 
dence which  was  most  damaging  was  admis- 
sible in  any  event  This  is  the  evidence 
which  related  to  the  place  where  the  stolen 
property  would  be  found  and  the  fact  that 
it  was  found  there.  The  rule  as  to  such  evi- 
dence Is  stated  in  the  syllabus  to  the  case  of 
Yates  V.  State,  47  Ark.  172,  1  8.  W.  65,  as 
follows: 

"The  confession  of  a  prisoner  of  the  locality  of 
stolen  property,  though  induced  by  threats,  is 
admissible  when  verified  by  finding  the  property 
where  he  locates  it ;  and  all  be  says  in  convey- 
ing the  Information  which  is  directly  connected 
with  or  explanatory  of  the  discovery  is  also  ad- 
missible, but  his  confession  that  he  stole  it  is 
not  admissible." 

Finding  no  prejudicial  error,  the  Judgment 
is  affirmed. 
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03apr«me  Court  of  Aikanaaa.    March  20, 1916.) 


L  MAsm  AND  Skbyaztt  «=>101,  102(9,  124 
(1)  — Duty  to  Sxbvant  — Sahi  Pi^oe  10 

WORK. 

It  is  the  master*!  duty  to  exercise  ordinary 
care  t*  provide  his  servant  with  a  reasonably 
safe  place  ia  which  to  work,  and  to  make  rea- 
■otjable  inspection  to  see  that  the  place'  of  work 
and  appliances  are  safe. 

[Ed.  Nete.— For  other  cases,  see  Master  and 
Servant,  Gent.  Die.  |{  173,  235;  Dec.  Dig.  «=> 
101,  1<^(8),  124(1).] 

2.  Mabtsk  and  Skkvant  «=»28S(p— Injubies 

TO    SWITAMT— ASSUUPTIOI*    OF    RISK — QUES- 
TION  irOK  JUKT. 

A  servaat  operatint;  a  ripsaw  in  a  sawmill 
did  not,  as  a  matter  of  law,  aasame  the  risk  of 
injury  through  having  a  lumber  buggy  break 
through  the  door,  tuiu\viiiK  liiui  against  the 
wheel  and  rupturing  him,  because  there  was  a 
defective  place  in  the  floor,  which  let  a  wheel 
through;  the  only  indication  thereof  being  a 
crack  14  inches  long  which  might  have  been 
covered  with  sawdust  or  have  been  supposed 
to  be  the  result  of  the  planks  shrinking  or  not 
being  laid  close  together. 

[£d.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  {  1073;  Dec.  Dig.  «=>28S 
(7).] 

3.  Mastrb  and  Servant  <S=>276(3)— Injcbobb 
TO  Servant— ST7PncrERc'T  or  Evidence. 

In  a  sawmill  employe's  action  for  injuries, 
evidence  held  sufficient  to  warrant  finding  that 
the  falling  of  the  wheel  of  a  lumber  ouggy 
through  a  defective  spot  in  the  floor  caused 
plaintiff  to  be  ruptured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fj  951,  960;  Dec.  Dig.  «=» 
276(3).] 

4.  Daicaoes  4=>1S2(4)— Pbbsonal  lNji;BiE»— 
Excessive  Vbbdict. 

In  an  action  by  a  sawmill  employ^  for  an 
injury  resulting  in  hernia,  where  plaintiff  was 
an  able-bodied  young  man  at  the  time  of  the  In- 

iury,  and  could  earn  his  living  only  by  manual 
&bor,  but  thereafter  could  only  do  light  work, 
and  could  not  lift,  and  finally  got  so  he  could  not 
work  steadily,  a  verdict  of  $1,600  was  not  ex- 
cessivei. 

[Kd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  375 ;  Dec.  Dig.  ®=»132(4).) 

5.  Masteb  and  Sbbvant  (S=>226(2)— Injubies 
TO  Sebvant— Safe  Place  to  Wohk— As- 
sumption OF  Risk. 

While  tile  servant  assomes  the  risk  ordi- 
narily incident  to  his  employment,  he  does  not 
assume  any  arising  from  the  employer's  negli- 
gence in  failing  to  discharge  its  duty  toward 
him,  unless  the  servant  luiows  of  such  negli- 
gence. 

[13d.  Nste.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  602;  Dec.  IHg.  ^=>226 
(2).] 

6.  Tbial  4=»256(2)— iNSTBUcnoN  — Cobbbc- 
tion— Dott  of  Counsei/. 

It  is  th«  dnty  of  counsel  to  ask  for  correc- 
tion of  an  incorrect  instruction. 

[E^d.  Note. — For  other  coses,  see  Trial,  Cent 
Dig.  S  629;   Dec.  Dig.  <8=>256(2).] 

7.  Master  and  Servant  €=>295(7)— Injuries 
to  Sebvant  —  Assumption  of  uibk  —  In- 
8TBn;cTT0N. 

In  a  servant's  action  for  injuries,  an  in- 
struction that  a  servant  assumes  the  risk  aris- 
ing from  any  negligence  of  the  employer  in  fail- 
ing to  provide  a  safe  place  to  work,  if,  "by  the 


szcreiM  of  ordinarr  cut  on  Us  Tart,  Iw  ooold 

have  known  of  said  negligence,"  was  erroneous 
as  placing  the  duty  of  inspection  upon  the  ser- 
vant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1176;   Dec  Dig.  «=>293 
(7).] 
8.  Appbai.  and  Bbrob  «=9216(l)  —  Specific 

Objection  to  Instruction— Necbssitt 
In  a  servant's  action  for  Injuries,  where  the 
employer  desired  that  an  instruction  on  the 
nondelegaUa  character  of  its  duty  to  provide  a 
reasonably  safe  place  to  work  should  contain  the 
qualification  of  assumption  of  risk,  charged  on 
separately,  the  employer  should  have  specifically 
objected  to  th«  instruction. 

[£^.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Die.  !{  1309,  1310;  Dec.  Dig.  <S=> 
215(1);  Trial,  (5tnt  Dig.  {  683.] 

Appeal  from  Circuit  Court,  Hot  Spring 
Ciounty ;  W.  H.  Evans.  Judge. 

Suit  by  Boy  Irons  against  the  Wisconsin  & 
Arkansas  Lumber  Compaay.  From  a  Judg- 
ment for  plaintiff,  defeiidant  appeal&  Af- 
firmed. 

T.  D.  Wynne,  of  Fordyce,  and  H.  T.  Har- 
rison, of  Little  Bock,  for  appellant  D.  D. 
Clover  and  J.  C.  Ross,  both  of  Malvern,  for 
appellee 

HART,  J.  Appellee  sued  appellant  to  re- 
cover damages  for  injuries  received  by  him 
while  working  for  appellant  at  its  sawmiU. 
There  was  a  trial  before  a  jury  which  result- 
ed in  a  verdict  for  kppellee,  and,  from  the 
Judgment  rendered,  appellant  prosecutes  this 
appeal. 

Boy  Irons,  the  appellee.  In  his  own  behalf 
testified  substantially  as  follows: 

"I  am  21  years  old.  At  the  time  I  was  injured 
my  regular  work  was  running  the  cut-off  saw 
at  appeUanf  s  mill.  On  the  morning  I  was  in- 
jured the  foreman  directed  me  to  help  the  man 
operating  the  ripsaw.  Lumber  buggies  were 
used  to  bring  in  the  lumber  to  the  ripsaw.  The 
buggies  were  loaded  with  lumber  and  pulled  into 
the  mill  by  mules.  Then  the  man  who  operated 
the  ripsaw  would  take  hold  of  the  lumber  bug- 
gy and  pull  it  by  hand.  I  would  get  by  the  side 
of  the  wheel  and  push  the  lumber  bu^gy  to- 
wards the  ripsaw.  While  I  was  engaged  m  pull- 
ing the  buggy  wheel,  all  of  a  sudden  the  opposite 
wheel  went  through  the  tram  and  threw  me 
right  over  on  top  of  the  wheeL  miere  was  a 
sudden  atop  when  the  wheel  went  through  the 
floor,  and  this  threw  me  against  the  wheeL 
The  Injury  ruptured  me." 

S.  V.  Grlssom  for  the  plaintiff  testified: 
"I  was  running  the  ripsaw  and  plaintiS  was 
off-bearing  for  me  on  the  day  he  was  injured. 
We  were  palling  a  loaded  lumber  buggy  up  to 
{Msition  by  the  ripsaw  at  the  time  appeUee  was 
mjured.  I  was  guiding  the  buggy  and  pulling 
it,  and  appellee  was  pushing  at  the  wheel. 
There  was  a  place  sluffed  off  of  the  floor  in  the 
tram,  and  one  of  the  wheels  went  through  the 
floor  when  it  reached  the  defective  place.  When 
the  wheel  fell  through  the  floor  appellee  was 
jerked  over  on  the  wheel.  I  observed  the  plank 
after  the  buggy  was  taken  out  The  plank  was 
rotten,  and  the  rotten  place  was  about  8  or  10 
feet  from  the  machine  I  was  operating.  Two 
or  three  days  before  that  time,  I  noticed  a  crack 
in  the  floor  at  that  place,  and  notified  the  fore- 
man that  it  was  dangerous  and  should  be  re- 
paired. He  promised  to  do  so.  The  floor  was 
not  completely  out  at  the  place  where  the  wheel 
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w«nt  dinmfk  H,  Init  doped  off  and  the  plank 
showed  itaeU  to  be  defective  U  any  one  ahoald 
observe  It  doaely.  The  crack  was  something 
like  14  inches  lonx-  It  was  also  shown  that  the 
joists  on  the  floor  were  about  18  inches  apart 
and  ronnini!  east  and  west.  The  planks  were 
laid  across  the  j<Hsts  nuining  north  and  sonth, 
and  were  laid  in  the  same  direction,  with  re- 
gard to  the  place  of  the  Injury  as  the  rijwaw," 

Win  Garmlchael,  tbe  mill  foreman,  testified 
u  follows: 

"Appellee  was  my  brother-in-law  and  worked 
nndcr  me.  I  remember  him  telling  me  that  he 
fell  on  the  wheel  and  mptured  himself  about  the 
time  be  was  injnred.  He  did  not  stop  work. 
He  did  not  torn  in  any  report  that  he  was 
hart,  but  worked  on  under  me  for  something 
like  a  year.  I  don't  remember  whether  Grissom. 
came  to  me  about  the  hole  in  the  floor  or  not. 
It  was  my  doty  to  look  oat  for  holes  in  the  floor 
tod  repair  them.  Appdlee  regularly  worked  at 
the  cat-off  saw  which  was  situated  near  to  tiie 
ripsaw." 

[1]  It  Is  weU  settled  that  it  is  tbe  master's 
duty  to  exercise  ordinary  care  to  provide  his 
servant  with  a  reasonably  safe  pl'ace  In  which 
to  work  and  to  make  reasonable  Inspection 
to  see  that  tbe  place  of  work  and  appliances 
are  safe.  This  Is  conceded  to  be  the  law  by 
counsel  for  appellant,  atnd  it  is  also  conceded 
by  them  that  there  Is  sufficient  testimony  to 
warrant  the  Jury  In  finding  that  the  floor 
was  defective,  but  they  contend  that  the  de- 
fective condition  of  the  floor  which  appellee 
claims  cansed  his  Injury  was  perfectly  ob- 
vious, and  that  the  court  should  have  told 
tbe  Jury  as  a  matter  of  law  that  appellee  had 
assumed  the  risk  as  one  of  the  ordinary  In- 
cidents to  the  employment  In  which  he  was 
engaged  at  the  time  of  his  Injury.  In  short, 
they  contended  that  tbe  defect  In  the  floor 
which  caused  the  injury  to  appellee  was 
plainly  to  be  seen  and  was  one  of  tbe  obvious 
risks  of  the  business  carried  on  by  appellant 
On  the  other  hand,  It  Is  insisted  by  counsel 
for  the  appellee  that  the  court  was  right  In 
submitting  the  question  to  tbe  Jury.  Many 
Illustrative  cases  are  cited  by  counsel  on 
both  sides  to  sustain  their  respective  posi- 
tions. We  do  not  consider  It  necessary  to  re- 
view these  cases,  for  the  reason  that  they  all 
contain  well-settled  principles  of  law,  and 
we  do  not  think  the  facts  of  any  of  the  cases 
cited  are  sufficiently  like  the  facts  in  the  in- 
stant case  to  make  them  controlling.  The 
law  on  tbe  question  is  well  settled,  and  the 
only  difilculty  Is  in  the  application  of  It  to  a 
given  state  of  facts. 

(2]  When  the  testimony  adduced  by  appel- 
lee is  considered  In  the  Ught  most  favorable 
to  him,  we  do  not  think  It  can  be  said  as  a 
matter  of  law  that  he  assumed  the  risk.  It 
is  true  Orissom  stated  that  there  was  a 
crack  In  the  floor  some  14  Inches  long,  and 
that  he  had  seen  It  two  or  three  days  before 
the  Injury  occurred,  but  he  also  stated  that 
tbe  defective  plank  sloped  off,  and  that  only 
a  crack  was  shown.  He  was  asked  if  any- 
body could  see  the  defect,  and  replied  that 
be  did  not  know  whether  anybody  could  see 


it  or  not;  that  it  wfts  not;  entirely  thioagb 
the  plank. 

It  Is  true  tiie  regular  Job  of  appellee  was 
at  a  cut-off  saw  wfaicb  was  situated  near 
there,  but  his  duties  did  not  canse  him  to 
walk  over  that  portion  of  the  tramway,  ao 
far  as  tbe  record  discloses.  He  bad  hauIeA 
several  loads  over  the  tramway  on  the  day 
he  was  injured,  and  on  that  day  and  on  other 
days  had  noticed  that  other  portions  af  the 
tramway  were  defective,  but  said  tbat  he  bad 
not  noticed  any  defect  in  the  tram  at  the 
place  where  he  was  Injured. 

We  do  not  think  it  can  be  said  as  a  matter 
of  law,  under  the  drcumstanoes,  that  tbe  de- 
fect was  an  Obvious  one:  The  Joists  on  the 
floor  were  laid  east  and  west,  and  were  atxnit 
18  Inches  apart  The  ptanks  were  laid  acrosa 
the  Joists  mnnlng  north  and  south.  Accoi<i- 
Ing  to  Grissom's  testimony,  while  the  crack 
was  something  like  14  Inches  long,  it  was 
only  a  crack,  and  the  defective  condition  of 
the  plank  did  not  show  all  the  way  through. 
It  is  a  matter  of  common  knowledge  that 
more  or  less  sawdust  would  fly  around  and 
would  be  lighting  on  the  floor  near  tbe  rip- 
saw. Any  one  walking  along  there  and  see- 
ing the  crack  might  have  thought  It  was 
caused  by  the  planks  shrinking  or  not  being 
laid  close  enough  together,  instead  of  being 
caused  by  rotten  condition  of  the  plank.  At 
least  these  matters  were  legitimate  Inferenc- 
es which  might  have  been  drawn  by  the  Jury. 

[3]  Again,  It  Is  insisted  that  the  evidence 
did  not  warrant  tbe  Jury  In  finding  that  the 
falling  of  the  wheel  through  the  floor  caused 
appellee  to  be  ruptured,  but  we  believe  the 
facts  fully  warrant  the  Jury  In  so  finding. 
It  Is  true  appellee  continued  to  work,  but  it 
may  be  fairly  Inferred  from  his  testimony 
that  he  did  this  because  he  did  not  realize  the 
gravity  of  his  Injury.  Two  physicians  testi- 
fied for  appellant  and  stated  that  they  did 
not  believe  from  the  testimony  detailed  by  ap- 
pellee that  the  rupture  was  caused  by  him 
falling  on  the  wheel  when  it  fell  through  the 
floor.  On  the  other  hand,  a  physician  for  ap- 
pellee testified  that  the  rupture  could  have 
been  caused  in  that  way,  and  from  appellee's 
statement  was  likely  caused  that  way.  Im- 
mediately after  the  accident  happened  appel- 
lee complained  of  pain  and  exhibited  his  per- 
son to  Grissom,  who  testified  that  it  showed 
Indications  of  Injury.  Appellee  went  to  a 
physician  after  working  hours  on  the  day  he 
was  injured  and  stated  that  the  physician 
told  him  he  had  been  ruptured.  As  above 
stated,  the  testimony  of  appellee  and  his  wit- 
nesses, we  think,  warrant  a  verdict  In  his 
favor. 

[4]  It  Is  Insisted  by  counsel  for  appellant 
that  the  verdict  Is  excessive.  Appellee  recov- 
ered a  verdict  of  $1,600. 

Two  witnesses  for  appellant  testlfled  that 
hernia  can  be  cured  by  a  simple  o];)erati<Mi, 
and  tliat  there  was  but  little  danger  In  under' 
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going  Om  operatton ;  that '  most  operationB 
for  hernia  are  anccessfol.  On  the  other  band, 
a  physician  who  had  examined  appellee  testi- 
fied that  he  found  a  oomidete  Indirect  in- 
Salnal  hernia.  He  fnither  testified  that  there 
b  always  an  element  of  uncertainty  In  oper- 
ations, and  that  there  is  acme  danger  attach- 
ed to  an  operation  for  hernia ;  that  appellee 
was  permanently  injured,  and  would  have  to 
wear  a  truss  for  the  balance  of  his  life.  Ap- 
p^ee  was  a  yoimg,  able-bodied  young  man 
at  the  time  he  received  his  injury,  and  could 
only  earn  his  living  by  manual  labor.  It  Is 
true  he  continued  to  work  around  appellant's 
mill  after  he  was  injured,  but  he  says  that  be 
could  only  do  light  work,  and  was  not  capa- 
ble of  lifting,  and  finally  got  so  that  he  could 
not  work  steadily.  According  to  his  testimo- 
ny he  haii  grown  worse  since  he  was  injured, 
and  cannot  now  work  steadily.  Therefore  we 
do  not  think  the  verdict  was  excessive. 

[S-7]  The  court  instructed  the  Jury,  In  ef- 
fect, tiiat  it  was  the  duty  of  appellant  to  ex- 
ercise ordinary  care  in  providing  appellee 
with  a  safe  place  In  which  to  work,  and  that, 
while  appellee  assumed  the  risk  ordinarily 
Incident  to  his  employment,  he  did  not  as- 
sume any  arising  from  any  negligence  of  ap- 
pellant in  failing  to  discharge  its  duty  toward 

him. 

Counsel  for  appellant  asked  that  the  in- 
struction uhould  be  modified  by  adding  there- 
to: Unless  the  Jury  should  find  that  appel- 
lee knew  or  by  the  exercise  of  ordinary  care 
could  have  known  of  said  negligence.  It  was 
the  duty  of  counsel  for  appellant  to  ask  for  a 
correct  modification  of  the  instruction.  The 
first  part  of  the  modification  was  correct,  but 
the  latter  part  was  not  the  law.  In  other 
words,  appellee  would  assume  the  risk  of  the 
defective  condition  in  the  floor  if  he  knew  of 
the  defect,  but  It  was  wrong  to  add:  "Or  by 
the  exercise  of  ordinary  care  on  bis  part 
could  have  known  of  said  negligence."  The 
practical  effect  of  sach  qualification  would 
have  been  to  tell  the  Jury  that  appellee  should 
have  examined  the  floor  for  defects  in  it  be- 
fore be  went  to  work.  In  Chicago,  Rock  Is- 
land &  Southern  Ry.  Co.  v.  Smith,  107  Ark. 
512,  156  S.  W.  166,  the  court  In  regard  to  a 
precisely  similar  request  said  that  the  court 
did  not  err  in  refusing  to  modify  the  instruc- 
tion. Again,  In  the  case  of  Hosley  v.  Mohawk 
Lumber  Co.,  183  S.  W.  187,  the  court  gave  an 
instruction  containing  the  modification  now 
under  consideration,  and  on  appeal  we  held 
the  instruction  to  be  erroneous,  saying  that 
the  fact  that  the  servant  could  by  the  exer^ 


dae  of  ordinary  care  have  diaeovered  the  de- 
fect and  avoided  the  danger  does  not  con- 
stitute an  assumi>tlon  of  the  risk  where  it 
arose  by  the  reason  of  the  negligence  of  the 
master,  even  though  such  servant  may  have 
been  guilty  of  contributory  n^lgenoe  whldi 
would  bar  his  recovery. 

[t]  At  the  appellee's  request  the  ooort  gave 
the  following  instruction: 

"You  are  instructed  that  the  duty  that  de- 
volved upon  the  defendant  to  exercise  ordinary 
care  to  provide  the  plaintiff  a  reasonably  sale 
place  to  woi^  was  an  abaolnte  duty,  and  that 
the  defendant-  could  not  delegate  that  duty  to 
any  of  its  employes  so  as  to  escape  the  responri- 
bility  of  performing  this  duty,  and  if  you  find 
from  the  evidence  that  the  defendant  failed  to 
perform  this  duty  of  exercising  ordinary  care  to 
furnish  and  provide  the  plaintiff  a  reasonably 
safe  place  to  work,  and  that  this  failure  le- 
salted  in  the  injuries  complained  of  beron, 
tl.on  the  plaintiff  is  entitled  to  recover,  and  you 
will  find  for  the  plaintiff." 

Counsel  for  appellant  Insists  tliat  the  Jodg- 
ment  should  be  reversed  because  this  Ui- 
struction  Ignored  appellant's  defense  as  as- 
sumption- of  risk.  No  specific  objection  was 
made  to  the  instruction  on  the  ground  that  it 
failed  to  Include  the  claim  of  assumed  risk. 
At  the  request  of  both  appellant  and  appellee, 
the  court  gave  other  instructions  on  the  ques- 
tion of  assumed  risk.  It  is  conceded  that 
the  instruction  deals  correctly  with  the  phase 
of  the  case  ther^n  presented.  If  appellant 
desired  that  this  instruction  should  contain 
qualification  of  the  claim  of  assumed  risk, 
it  should  have  made  specific  obJectiMi  to  the 
Instruction  in  the  trial  court  A.  L.  Clark 
Lumber  Co.  v.  Johns,  98  Ark.  211,  135  S.  W. 
892;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Carter,  93 
Ark.  589,  126  S.  W.  99;  Arkansas  Midland 
R.  Co.  V.  Rambo,  90  Ark.  108,  117  S.  W. 
784;  St  I*  S.  W.  Ry.  Co.  v.  Graham,  83 
Ark.  61,  102  S.  W.  700,  119  Am.  St  Rep.  112. 

Counsel  for  appellant  to  sustain  their  con- 
tention rely  on  the  case  of  Helena  Hardwood 
Lumber  Co.  v.  Maynard,  99  Ark.  379,  138  S. 
W.  469.  The  court  told  the  Jury  that  the 
master  was  negligent  in  furnishing  a  de- 
fective log  loader,  and  directed  it  to  find 
for  the  plaintifT  if  the  injury  was  due  to  tbe 
fact  that  it  was  defective,  unless  the  de- 
cedent was  guilty  of  contrlbut»ry  negli- 
gence. The  court  in  that  case  said  the  in- 
struction as  drawn  not  only  excluded  the  de- 
fense of  assumed  risk,  but  was  in  conflict 
with  the  Instruction  given  on  defendant's 
part  relative  to  assumed  risk,  and  on  that  ac- 
count was  erroneous  and  prejudicial. 

It  follows  that  the  Judgment  will  be  af- 
firmed. 
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HIOKET  T.  STATB.    (No.  282.) 

(Sapieme  Court  of  Arkansas.    March  27,  1916.) 

L  iRTOXioATnTQ  LiQUOBS  ®=»14e(2)— CBnti- 
RAi,  OmNas— SouoniNO  Osoebs  in  Fbo- 

EIBITION  TeBBITOBT. 

Under  Kirby's  Dig.  {  5133,  making  It  un- 
lawful for  any  person,  etc.,  engaged  in  the  sale 
of  liquors  where  the  same  may  be  lawful  to  so- 
hdt  orders,  by  agent  or  otherwise,  for  such  liq- 
uors in  any  place  where  the  sale  thereof  is  pro- 
hibited by  law,  the^gist  of  the  offense  is  the  so- 
hciting  of  orders  fn  prohibited  territory,  and 
tbe  penalties  of  the  statute  ar«  denounced 
against  the  licensed  liquor  dealer,  whether  in 
or  out  of  the  state. 

[Ed.  ^^ote. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  160;  Dec  Dig.  «=» 
U«(2).l 

2.  InTOXIOATINO  IiIQTJOBS  iS=s>275  —  Abate- 
WEWT  OF  NtnSAWCEB— SUFFICIENCT  OF  EVI- 
DENCE. 

In  an  action  to  enjoin  defendant  from  using 
a  building  for  the  purpose  of  soliciting  orders 
for  the  sale  of  intoxicating  liquors,  evidence 
held  sufficient  to  support  a  finding  that  defend- 
ant had  a  place  of  business  in  Ft.  Smith  from 
which  he  solicited  orders  for  a  liquor  house  in 
Missouri,  in  which  he  was  interested. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  §  411;    Dec.  Dig.  i6=2T5.] 

3.  INTOXICATINO    tilQUOBS    ^S>2G0  —  ABATK- 

HENT  OF  NciaANCES  —  Statutobt  Pbovi- 

8I0XS. 

Kirby's  Dig.  g  9183,  makes  it  anlawfnl  for 
any  person  engaged  in  the  sale  of  liquors  where 
euch  sales  are  lawful  to  solicit  orders,  by  agent 
or  otherwise,  for  such  liquors  in  any  place  where 
such  sales  are  prohibited  by  law.  Acts  1915,  p. 
408,  provides  that  the  conductiug,  maintaining, 
carryin^^  on,  or  engaging  In  the  sale  of  intoxi- 
cating liquors,  in  Tiolntion  of  law,  in  any  build- 
ing within  the  state,  and  all  appliances,  fixtures, 
etc.,  used  for  such  purpose,  are  thereby  de- 
clared to  be  public  nnliMnces  and  may  be  «bated 
thereunder.  Held,  that  a  person  having  a  place 
in  Arkansas  from  which  he  solicited  orders  for 
a  liquor  house  in  Missouri  was  violating  section 
5133  and  maintaining  a  public  nuisance  under 
the  Act  of  1915,  and  the  circuit  court  had  pow- 
er to  abate  the  nuisance  by  injunction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  399 ;    Dec  Dig.  «8=»2eO.I 

Appeal  from  Circuit  Court,  Sebastian 
Connty;  Paul  Little,  Judge. 

Action  by  the  prosecuting  attorney  in  the 
name  of  the  State  against  J.  EL  Hlekey. 
From  a  Jadgment  against  the  defendant,  he 
appeals.    Affirmed. 

Holland  &  Holland,  of  Ft  Smith,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst.  Atty.  Gen.,  for  the 
SUte. 

HART,  J.  This  action  was  Instituted  by 
the  prosecuting  attorney  of  the  Twelfth  Ju- 
dicial circuit  against  J.  E.  EUckey  to  enjoin 
him  from  using  a  certain  building  In  the 
city  of  Ft  Smith  for  the  purpose  of  solicit- 
ing orders  for  the  sale  of  whisky.  The  prose- 
cuting attorney  proceeded  under  an  act  en- 
titled "An  act  to  detine  certain  public  nol- 
sances  and  to  provide  for  the  aba  cement 


thereof."  See  Acts  of  1915,  p.  40&  The  f&.ct9 
are  as  follows: 

Prior  to  onr  act  prohibiting  the  issnanoe 
at  liquor  licenses  in  the  state  of  Arkansas 
approved  February  6,  1915,  the  defendant, 
Hickey,  was  engaged  in  operating  a  salo<n 
in  Ft.  Smith,  Ark.  After  his  saloon  in  Ft 
Smith  was  closed,  he  formed  a  i>artnershlp 
for  the  sale  of  liquors  at  Monette,  Mo.,  under 
the  firm  name  of  Monette  I4quor  Company. 
He  opened  an  ofl3ce  In  Ft  Smith,  Ark.,  and 
stayed  there  for  a  part  of  the  time  for  the 
purpose  of  siendlng  orders  to  his  ^quor  firm 
in  Monette,  Mo.  The  officers  found  an  order 
blank  in  his  office  of  the  Monette  Liquor 
Company  at  Monette,  Mo.,  envelopes  address- 
ed to  that  firm,  and  also  a  circular  letter 
with  the  letter  head  of  that  firm.  The  letter 
was  signed  Monette  Liquor  Company,  Mon- 
ette, Mo.,  by  J.  E.  HIckey,  and  it  informed 
his  friends  and  customers  that  he  had  ship- 
ped his  stock  of  liquors  from  Ft.  Smith,  Ark., 
to  Monette,  Mo.,  and  had  opened  a  liquor 
house  with  orders  as  a  specialty.  The  letter 
after  soliciting  the  patronage  of  his  former 
customers  said: 

"I  will  be  in  Ft  Smith  a  portion  of  my  time 
and  any  information  you  may  desire  I  can  tell 
you  if  yon  ring  our  former  Ft  Smith  phone  No. 
1168.  Again  thanking  you  and  assuring  you 
that  any  favors  shown  us  will  be  certainly  ap- 
preciated, we  remain,"  etc. 

One  of  the  police  officers  of  the  city  of  Ft 
Smith  testified  that  HIckey  told  him  that  he 
was  soliciting  orders  In  the  city  of  Ft.  Smith 
to  send  to  the  Monette  Liquor  Company ;  that 
he  yraa  accepting  orders  in  Ft  Smith,  bnt 
was  not  taking  any  money.  Another  officer 
stated  that  he  told  him  that  the  circular  let- 
ter found  in  his  place  of  business  was  sent 
out  to  prospective  customers,  together  with 
a  price  list,  which  was  also  found  in  the  Ft. 
Smith  office  occupied  by  HIckey.  He  was 
then  asked  this  question:  "Did  he  (referring 
to  Uickey)  say  that  was  a  part  of  his  busi- 
ness?"   The  witnesses  answered,  "Yes." 

The  circuit  Judge  rendered  a  Judgment  re- 
straining HIckey  from  soliciting  and  trans- 
mitting orders  for  intoxicating  liquors  at  his 
place  of  business  in  Ft.  Smith,  Ark,  The  de- 
fendant has  appealed. 

In  the  case  of  Dalamater  v.  South  Dakota, 
205  tJ.  8.  93,  27  Sup.  Ct  447,  51  L.  Ed.  724, 
10  Ann.  Cas.  733,  the  court  held  that  since  the 
enactment  of  the  Wilson  Law,  which  express- 
ly provided  that  intoxicating  liquors  coming 
into  a  state  should  be  as  completely  under 
control  of  the  state  as  though  manufactured 
therein,  the  owner  of  intoxicating  liquors  in 
one  state  cannot,  under  the  commerce  clause 
of  the  Constitution,  go  himself  or  send  his 
agent  into  another  state  and,  in  defiance  of 
its  laws,  carry  on  the  business  of  soliciting 
proposals  for  the  purchase  of  such  liquors. 
In  that  case  it  was  contended  that  because 
under  the  Wilson  Act  (Act  Cong.  Aug.  8,  1890, 
c  728.  26  Stet  313  [U.  S.  Comp.  St  1913,  i 


'or  otbar  caiss  lea  same  topic  and  KEY-NUMBER  In  all  Key-Numbarad  Dlgesta  and  Indaxas 


Digitized  by  LjOOQIC 


460 


1S4  SOUTHWBST^BN  BJEPOBTBB 


(Ark. 


8738]),  ft  resident  of  one  state  had  the  right 
to  contract  for  liquors  In  another  state  and 
receive  the  liquors  In  the  state  ot  his  resl- 
denoe  for  his  own  use,  he  had  the  right  to  go 
Into  a  state  and  there  carry  on  the  huslnesa 
of  solldUng  from  residents  of  that  state  or- 
ders for  UqucHT  to  be  consummated  by  ac- 
ceptance of  the  proposals  by  the  nonresident 
dealer.  The  court  said  that  this  contention 
ignores  tlie  broad  distinction  between  the 
want  of  power  of  a  state  to  prevent  a  rest- 
dent  from  ordering  from  another  state  liquor 
for  his  own  use  and  the  plenary  authority 
of  a  state  to  forbid  the  carrying  on  within 
its  borders  of  the  business  of  soliciting  orders 
for  intoxicating  liquors  situated  in  another 
state,  even  although  such  orders  may  only 
contemplate  a  contract  to  result  from  final 
acceptance  in  the  state  where  the  liquor  is 
situated.  See,  also,  State  of  Alabama  ex  rel. 
V.  Dalaye,  68  South.  993,  L.  R.  A.  1915E,  640. 
Therefore,  being  unable  to  prohibit  the  ship- 
ment of  intoxicating  liquors  into  the  state, 
the  Legislature  of  several  states  have  enacted 
laws  prohibiting  the  soliciting  of  orders  for 
liquors  toy  agents  of  liquor  dealers  of  other 
states  and  of  the  same  state  out  of  the  limits 
of  the  prohibited  territory. 

[1]  Our  Tjeglslature  provided  that  it  shall 
be  unlawful  for  any  person,  firm,  partnership 
or  corporation  engaged  In  the  sale  of  alcohol 
or  any  spirituous,  ardent,  vinous,  malt,  or 
fermented  liquors,  where  the  same  may  be 
lawful,  to  solicit  orders,  either  by  agent  or 
otherwise,  for  the  sale  of  alcohol  or  any  spir- 
itnous,  ardent,  vinous,  malt,  or  fermented 
liquors  in  any  {dace  or  places  in  this  state 
where  same  Is  jtrohiblted  by  law.    Klrby's 


Digest,  I  613S.  The  gist  of  tb»  ofTense  is  the 
solidtliig  of  orders  in  iM'phlbited  territory, 
and  the  penalties  of  the  statutes  are  denounc- 
ed against  the  licensed  liquor  dealer  whether 
in  or  out  of  the  state. 

[2]  The  testlmoBy  In  this  case  shows  that 
Hickey  had  a  place  of  business  in  the  city  of 
Ft  Smith  from  which  he  solicited  orders  tor 
a  liquor  houae  at  Monette,  Mo.,  In  which  he 
was  interested  as  a  partner.  In  the  dicalar 
letter  of  his  firm,  which  was  signed  by  him, 
he  told  his  former  customers  that  he  would 
be  in  Ft.  Smith  a  part  of  the  time  and  to  call 
on  him  for  information  in  regard  to  the  pur- 
chase of  liquors,  at  the  same  time  giving  his 
phone  number.  An  officer  of  the  city  of  Ft 
Smith  testified  that  Hickey  had  told  bim  that 
he  was  soliciting  orders  to  send  to  the  Mon- 
ette Liquor  Company,  and  the  circular  letters 
stated  that  company  was  doing  business  at 
Monette,  Mo.  Another  officer  testified  that  he 
told  him  that  his  firm  was  sending  out  a  cir- 
cular letter,  and  he  was  asked  by  the  court 
if  tliat  was  a  part  of  his  business,  and  re- 
plied, "Yes."  The  court  might  have  Inferred 
from  this  that  Hickey  himself  was  sending 
oat  circular  letters  from  his  ofilce  at  Ft 
Smith,  Ark.. 

£3]  The  testimony  was  sufficient  to  have 
established  the  fact  that  he  was  soliciting 
orders  for  the  sale  of  whisky  by  his  firm  at 
Monette,  Mo.  This  was  contrary  to  section 
5133  of  Kirby's  Digest  Therefore  be  was 
maintaining  a  public  nuisance  under  Act  109 
of  the  Acts  of  1915,  and  under  that  act  the 
circuit  court  was  given  the  power  to  abate 
the  nuisance  by  injunction.  See  Acts  of  1915, 
p.  406. 

The  Judgment  will  be  affirmed. 
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BOB  BIOK  &  hAND  CO.  v.  STBOBHABT. 
(No.  280.) 

(Supreme  Court  of  Arkansas.    March  27, 1916.) 

1  Apfbai.  and  Ebbob  «=104e(5)— Tbial  <3=> 
29(2)  —  Conduct  or  Triai.  —  Bemabks  or 

COTJST— COKMBITTS  ON   EVIDENCE. 

In  an  action  to  recover  the  poaseasion  of 
chattels  claimed  by  defendant  under  an  instru- 
ment purporting  to  be  a  contract  of  sale  and 
Bigned  by  the  treasurer  of  the  plaintiff  corpora- 
tion, the  evidence  would  have  -warranted  find- 
tozs  that  the  treasurer  had  no  authority  to  bind 
defendant,  and  that  the  contract  was  not  with- 
in the  apparent  scope  of  lus  authority.  In  the 
course  of  the  trial,  the  court  at  different  times 
remarked  that  he  didn't  see  that  a  corporation 
could  put  a  man  down  there  end  buy  and  seU 
and  take  charge  and  then  get  out  of  it  by  claim- 
ing that  the  agent  did  it,  that  he  would  instruct 
tbe  jury  that  the  instrument  was  a  regular  con- 
tract,* that  they  would  accept  the  contract  in 
preference  to  an  imaginary  theory,  that  defend- 
ant said  he  accepted  the  written  instrument  and 
"it  was  the  terms"  and  "Did  he  (defendant) 
come  down  there  to  do  what  he  did  to  make  that 
agreement  and  buy  that  property."  Held,  that 
these  remarks  were  contrary  to  Const,  art  7,  § 
23,  providing  that  judges  shall  not  charge  Junes 
vith  regard  to  matters  of  fact  and  were  improp- 
er and  highly  preindicial. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4134;  Dec  Dig.  <S=>1046(5); 
Trial.  Cent.  Dig.  i  81 ;    Dec.  Dig.  ©=j29(2).] 

2,  corpobations  €=3433(1)  —  authoeitt  of 

Officebs— Questions  fob  Jubt. 

In  an  action  to  recover  the  posBOBBion  of 
chattels  dairaed  by  defendant  under  an  instru- 
ment purporting  to  b<»  a  contract  of  sale  and 
sisncd  by  the  treasurer  of  the  plaintiff  corpora- 
tion, evidence  held  to  make  questions  for  the 
jnrv  as  to  whether  the  treasurer  had  authority, 
express  or  implied,  to  bind  the  corporation  by 
luch  instrument  and  whether  it  was  within 
the  apparent  scope  of  his  authority. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cetit.  Dig.  H  1706,  1738,  1744;  Dec.  Dig.  «=» 
«3(l).l 

Appeal  from  Clicnlt  Oonrt,  Monroe  Coun- 
ty;  Tboa  C.  Trimble,  Judge. 

Action  by  the  Boe  Bice  ft  (Land  Company 
against  B.  S.  Strobhart.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Appellant  brougbt  this  suit  against  tbe 
appellee  to  recover  the  possession  of  certain 
lire  stock,  machinery,  etc.,  described  in  tbe 
complaint,  all^;lng  that  it  was  the  owner  of 
the  same,  and  that  tbe  appellee  wrongfully 
detained  it  under  a  false  claim  of  ownership, 
with  all  tbe  necessary  allegations  for  a  com- 
plaint in  replevin.  The  value  of  tbe  property 
was  alleged  to  be  $1,652.25. 

Appellee  denied  the  allegations  of  the  com- 
plaint, and  set  up  that  he  owned  the  prop- 
erty under  a  written  contract  and  bill  of 
sale,  which  was  made  on  exhibit  and  intro- 
duced in  evidence,  and  which  is  as  follows: 
"January  16, 1914. 

"I  hereby  agree  to  sell  to  Mr.  B.  S.  Strob- 
hart the  StM^  machinery  and  tools  on  our  farm, 
located  two  miles  south  of  Boe,  Artntiaaiii,  for 
tlie  sum  of  ^2,230.00,  including  everything  on 
the  place,  except  tools  belonging  to  the  plant 


and  the  threshing  machine  and  engine.  The 
engine  and  threshing  machine  belong  to  the 
Roe  Rice  &  Land  Company.  We  reserve  the 
right  to  use  the  center  aisle  of  the  machine  shed 
Cor  our  threshing  machine  and  engine,  Mr. 
Strobhart  agrees  hereby  to  release  JDr.  C.  A. 
Meredith  of  contract  to  deliver  to  him  one  team 
of  mules  which  were  contracted  for  In  the  sale 
of  our  farm,  same  sale  was  made  in  December, 
1913;  Mr.  B.  S.  Strobhart  agrees  to  accept 
this  deal  at  the  above-named  figures,  ?2,230, 
and  pay  at  the  close  of  this  contract  one-third 
of  this  amount  which  is  $743.33,  and  the  balance 
in  two  payments  of  $743.33  each ;  the  first  de- 
ferred payment  to  be  made  on  January  1,  1915, 
the  second  deferred  payment  to  be  made  on 
January  1,  1916,  the  two  deferred  payments  to 
bear  interest  from  date  at  the  i-ate  of  6  per 
cent  per  annum,  the  deferred  payments  to  be 
secured  by  his  share  of  the  rice  crop  each  year. 
Mr.  B.  S.  Strobhart  agrees  to  lease  our  rice 
farm  of  160  acres  for  the  purpose  of  raising  rice 
for  the  term  of  five  years.  He  agrees  to  far> 
nish  one-half  of  the  seed  rice,  one-half  of  the 
rice  bags,  and  one-half  of  the  machine  bill  at 
threshing  the  crop,  at  the  rate  of  .04  per  bushel 
and  deliver  our  half  of  the  crop  on  board  the 
cars  at  Roe,  Arkansas,  when  the  proper  time 
comes  to  sell  the  crop  at  any  time  after  thresh- 
ing is  done. 

"We,  the  Boe  Bice  &  Land  Company,  agree 
to  lease  to  Mr.  B.  S.  Strobhart  the  160  acres  of 
land  for  the  term  of  five  years  for  the  purpose 
of  growing  rice.  We  agree  to  furnish  the  pump- 
ing plant  in  running  order  and  keep  it  so  and 
furnish  the  water  for  the  rice  crop. 

"We,  the  Roe  Rice  &  Land  Company,  reserve 
the  right  to  enter  upon  our  land  at  any  time  we 
See  fit  to  inspect  same.  We,  the  Boie  Bice  & 
Land  Company,  also  reserve  the  right  to  sell 
this  land  at  any  time  daring  the  life  of  this 
lease  and  to  sell  this  lease  with  the  land.  We 
also  give  B.  S.  Strobhart  an  option  to  buy  this 
land  at  any  time  he  wishes,  but  this  option  shall 
not  stop  us  from  offering  this  land  for  sale 
should  we  get  an  offer  on  this  land  at  any  time 
during  the  Hfe  of  this  lease:  We  agree  to  submit 
the  offer  to  Mr.  B  S.  Strobhart  for  him  to  buy 
at  the  price  offered  or  to  give  us  the  right  to 
sell  at  the  price  offered;  tiiis  sale  to  be  made 
subject  to  the  lease  of  B  S.  StroUiart  during 
the  five  years.  We  ask  the  right  to  use  the  fan 
mill  to  clean  our  rice  and  the  use  of  the  teams  to 
haul  balance  of  our  rice  (now  in  small  house) 
to  the  cars  when  we  make  a  sale  of  same;  all 
machine  canvass  on  the  place  belonging  to  the 
threshing  machine. 

"I  give  this  biU  of  sale  to  Mr.  R.  S.  Strob- 
hart for  the  stock  and  maclUnery  on  the  place, 
and  Mr.  B  8.  StroUiart  is  to  release  all  daim 
on  the  team  of  mules  which  was  contracted  for 
at  tbe  sale  of  our  one-half  of  the  farm,  which 
sale  was  made  in  December,  191B. 

"I  do  this  in  full  authority  in  writing  from 
Dr.  C,  A  Meredith  as  president  of  the  Boe  Bioe 
&  Land  Company.  The  full  amount  of  $2,230 ; 
first  payment  to  be  made  at  the  close  of  this 
contract,  which  is  one-third,  being  $748.33;  bal- 
ance, two  deferred  payments  to  be  made  as 
aforementioned  in  onr  contract;  earnest  money, 
cash  $5.00,  receipt  of  which  is  hereby  acknowl- 
edged. [Signed]    Henry  W.  Halwe. 

"Treasurer  of  the  Roe  Bice  A  Lend  Company. 

"Witness:  Honnan  Wllke. 

"I  accept  this  five-year  lease  from  the  Boe 
Bioe  &  Land  Company  of  Missouri  of  their  160 
acres  of  rice  farm  land  in  Monroe  county,  Ar- 
kansas, as  described  in  the  above  contract ;  also 
bill  of  sale  of  thdr  stock  and  machinery. 

"[Signed]    B.  S.  Strobhart" 

Appellant  asked  Judgment-  for  $1,652.26, 
for  the  value  of  the  property,  and  damages 
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In  the  Bam  oi  ^,500  for  the  detention  of  bis 
pr«q;>erty. 
The  facts  are  substantially  as  follows : 
AK>eUant  was  a  foreign  cotporatlon,  bar- 
ing Its  office  In  St  Louis,  Mo.  It  owned 
820  acres  of  land  in  Monroe  county  on  whlcli, 
for  several  years,  it  bad  been  engaged  in 
raising  rice,  and  also  owned  tbe  personal 
prc^erty  in  controversy  in  this  suit  Tbe 
stock  of  tbe  appellant  was  owned  by  Dr.  C. 
A.  Meredith  and  H.  W.  Halwe,  except  one 
share  which  was  owned  by  one  Mueller. 
Meredith,  the  president,  and  Mueller,  the 
secretary,  resided  In  St  Louis,  and  Halwe, 
who  was  treasurer  and  manager  of  appel- 
lant resided  on  the  farm. 

In  December,  1913,  appellee,  Strobhart 
bought  160  acres  of  the  land  of  appellant 
on  which  was  situated  the  Improvementa 
The  negotiations  were  conducted  on  the  part 
of  tbe  appellant  through  its  president  Mere- 
dith. Meredith  then  made  an  effort  to  lease 
the  other  160  acres  to  Strobhart  and  also  to 
sell  him  the  live  stock  and  farming  Imple- 
ments on  the  place,  with  the  exception  of 
tbe  threshing  machine,  and  to  this  end 
wrote  Strobhart  a  letter,  in  wblcb,  am<«ig 
other  things,  he  says: 

"So  it  would  be  impossible  to  rent  you  the 
farm  unless  some  agreement  could  be  made  to 
take  over  the  machinery  and  stock.  *  •  •  I 
am  sure  if  any  such  arrangement  is  to  be  made 
as  we  are  contemplating,  it  must  bo  done  at 
once.  Therefore  I  would  suggest  you  go  down 
to-morrow  night  if  Mrs.  Strobhart  ia  well 
enough  for  you  to  leave.  I  am  willing  to  accept 
any  arrangement  you  and  Mr.  Halwe  may  agree 
to.  *  *  •  I  will  write  Halwe  this  evening 
that  you  may  be  down,  leaving  to-morrow  night." 

Strobhart,  who  lived  In  St  Louis,  went 
to  Roe,  in  Monroe  county,  and  he  and  Halwe 
entered  into  tbe  agreement  under  which  tbe 
appellee  claims  title  to  tbe  property.  Strob- 
hart paid  the  $6  mentioned  In  tbe  contract 
as  earnest  money. 

Halwe  testified,  on  behalf  of  the  appellant, 
that  he  told  tbe  appellee  at  the  time  the 
agreement  of  January  16tb  was  presented 
to  the  appellee  that  the  statement  covered 
what  he  (Halwe)  was  willing  to  do,  but  that 
be  (Strobhart)  would  have  to  dose  tbe  deal 
with  tbe  officers  of  the  company  at  St 
Louis ;  that  as  treasurer  of  the  company  his 
duties  were  confined  to  keeping  the  accounts 
and  records  of  tbe  company,  receiving  the 
earnings  of  tbe  company  and  paying  claims 
against  the  company  when  they  bad  been  ap- 
proved by  the  board  of  directors;  and  that 
there  had  tteen  no  meeting  of  the  company 
with  reference  to  the  sale  of  tbe  personal 
property  and  tease  ot  tbe  land  prior  to  strob- 
hart's  visit  to  Roe.  He  also  testiUed  that 
lie  was  general  manager  for  tbe  company 
in  Arkansas,  bought  and  sold  pers<»tal  prop- 
erty for  the  company,  but  never  made  a  sale 
without  first  talking  it  up  with  the  company. 

Tbe  witness  was  then  asked  this  question, 
"Didn't  you  make  a  deal  for  the  stuff?"  and 
answered,  "I  did  not"    He  was  then  asked. 


"Ton  were  helping  them  In  buying  It  were 
you  not?"  Whereupon  the  appellant  object- 
ed, and  the  court  remarked,  "I  don't  see  that 
any  corporation  can  form  a  corporation  and 
put  a  man  down  there  and  buy  and  sell  and 
take  charge  of  It  and  then  g^  out  of  it  by 
claiming  ttiat  the  agent  did  it"  The  appel- 
lant excepted  to  the  remarks  of  th^  court 

Balwe  further  testified  that  be  first  sign- 
ed the  contract  as  ^n  Individual,  and  then, 
at  StroUiart's  request  added  tbe  word 
"Treasurer."  And,  also  under  Strobbart's 
dictation,  he  wrote  the  words,  "I  do  this  in 
full  authority  In  writing  from  Dr.  C.  A.  Mer- 
edith as  prMldent  of  the  Roe  lUoe  &  Land 
Company."  Tbe  witness  then  stated  that  be 
regarded  tbe  contract  as  a  statement  Tbe 
court  at  this  Juncture  said,  "I  will  instruct 
tbe  Jury  that  it  is  a  regular  contract*  and 
tbe  appellant  duly  excepted  to  the  remarks 
of  the  court 

The  appellant  asked  the  witness  If  be  bad 
any  authority  from  tbe  board  of  directors  of 
tbe  Roe  Rice  &  Land  Company  to  execute 
that  paper.  But  the  court  over  tbe  objec- 
tion of  appellant  refused  to  permit  the  wit- 
ness to  answer  tbe  question. 

It  was  shown  on  tbe  part  of  tbe  appellant 
that  at  a  meeting  of  the  directors  of  appel- 
lant on  January  29,  1914,  the  offer  made  b; 
Strobhart  as  contained  in  the  Instrument  set 
out  was  rejected.  The  witness  stated  that 
the  understanding  between  blm  and  Strob- 
hart was  that  he  should  take  tbe  agreement 
of  January  16,  1914,  to  the  appellant  and 
that  upon  the  approval  of  Meredith  and 
Mueller  the  papers  would  be  made  out; 
that  Strobhart  dictated  all  tbat  portion  in 
regard  to  tbe  leasing,  saying  tbat  tbat  was 
the  way  Meredith  wanted  It;  that  Strob- 
hart did  not  present  to  him  the  letter  he  bad 
from  Meredith,  but  stated  to  witness  tliat 
Meredith  was  willing  to  accept  any  arrange- 
ment that  Strobhart  and  Halwe  might  come 
to;  tbat  be  never  sold  or  attempted  to  sell. 
at  any  time,  any  of  tbe  personal  property  of 
the  plaintiff  company,  and  did  not  sell  tbe 
products  of  the  farm  except  upon  authority 
from  tbe  directors;  tbat  tbe  property  in-  ' 
volved  Included  all  of  tbe  personal  property 
owned  by  plaintiff,  except  tbe  tbresblng  ma-  I 
chine. 

The  appellee.  In  his  own  behalf,  testified  j 
that  after  the  contract  was  signed  he  took 
possession  of  the  stock  and  machinery  asd  j 
began  the  cultivation  of  the  rice ;  that  Halwe 
was  representing  tbe  appellant  and  was  run-  I 
ning  the  place  for  It  down  at  Roe;    that  I 
after  the  contract  was  signed,  witness  went 
back  to  St  Louis,  and  everything  was  turned 
over  to  witness  and  Dr.  Meredith  knew  it; 
tbat  be  had  the  use  of  tbe  stock,  macbinerr. 
etc.,  until  tills  suit  was  brought,  since  which 
time  uiqiellant  had  had  possession   of  tlie 
stock.    He  stated  that  Meredith  told  biu  to 
come  to  Arkansas  and  make  a  contract  with 
Halwe,  and  that  It  would  be  aU  rigbt  nith 
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the  company.  H«Iwe  and  witness' made  tbe 
arransements,  and  tben  witness  went  back 
to  SL  Louis  and  notified  Dr.  Meredith  that 
he  and  Halwe  had  made  the  contract,  and 
showed  the  same  to  Meredith,  and  Meredith 
stated  that  he  would  not  sign  that  contract 
in  five  years.  Witness  made  a  tender  of  the 
money  called  for  in  the  contract  to  Dr.  Mere- 
dith and  he  refused  to  accept  it  Witness 
went  down  to  Boe  to  look  over  the  machin- 
ery and  see  whether  be  would  accept  it 
He  went  down  there  to  see  whether  the  prop- 
erty was  like  they  said  and  to  agree  with 
Mr.  Balwe  <Kt  terms.  If  possible,  and  he  did 
accept  the  stock  and  the  price.  It  was  un- 
derstood that  if  Halwe  fixed  a  price  that 
was  satisfactory  to  witness  that  it  was  a 
trade. 

The  appellant  offered  prayers  for  Instruc- 
tioifs,  which  it  is  unnecessary  to  set  out  at 
length,  in  which  they  ask  to  have  the  Is- 
sues submitted  to  the  Jury  as  to  whether  or 
not  the  instrument  under  which  appellee 
claims  was  the  contract  of  the  appellant  and 
binding  upon  it  as  such,  or  whether  or  not 
it  was  understood  by  both  parties  as  sim- 
jriy  an  offer  made  by  Balwe  individually 
which  bad  to  be  submitted  to  and  approved 
or  ratified  by  the  appellant  before  it  woald 
be  binding  upon  it  and  as  to  whether  or  not 
such  was  the  understanding  between  Halwe 
and  the  appellee.  The  court  refused  these 
reqnests  for  instructions. 

Tlie  above  snfHdently  sets  forth  the  rul- 
ings of  the  court  for  the  purposes  of  the 
opinion.  l%e  Jury  returned  a  verdict  In 
favor  of  the  appellee  awarding  him  $1,662.- 
25  for  the  value  of  the  stock  and  $500  dam- 
ages for  loss  of  the  use  of  the  pr(^>ert7  while 
In  appellant's  possession.  Appellant  seeks  by 
this  appeal  to  reverse  this  Judgment 

Manning,  Elmerson  ft  Morris,  of  Little 
Rock,  for  appellant  O.  F.  Greenlee,  of 
Brlnkley,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  Daring  the  progress  of  the  trial 
the  court  made  remarks  (in  addition  to  those 
set  out  in  the  statement)  while  evidence  was 
being  adduced  concerning  the  instrument  un- 
der which  appellee  claims,  as  follows: 

"The  instrument  was  a  regular  contract" 
"We  win  accept  the  contract  in  preference  to  an 


imaginary  theory."  "Did  he  come  down  there 
to  do  what  he  did.  to  make  that  agreement  to 
buy  that  property.'*  "He  [Strobhart]  says  he 
accepted  that,  the  written  instrument  and  it 
was  the  terms." 

These  remarks  were  contrary  to  section  28, 
article  7,  of  the  Oonstltation,  and  invaded 
the  province  of  the  Jury.  Sharp  v.  State,  51 
Ark.  14T-158,  10  S.  W.  228,  14  Am.  St  Rep. 
27;  Bishop  V.  State,  73  Ark.  56S-673,  84  8. 
W.  707. 

The  controlling  issae  in  the  case  was, 
whether  or  not  the  written  instrument  under 
which  appellee  claimed  to  be  the  owner  of 
the  property  in  controversy  was  the  contract 
of  appellant  Under  all  the  evidence  in  the 
case  this  was  an  issue  for  the  Jury,  which 
the  court  should  have  submitted  without 
Bocb  comments.  Necessarily  the  Jury  must 
have  concluded  that  in  the  opinion  of  the 
court  the  instrument  nnder  which  the  appel- 
lee claln>ed  was  a  contract  binding  on  the 
aH)ellant. 

All  these  remarks  were  Improper,  highly 
prejudicial  to  appellant  and  constitute  re- 
versible error.  They  indicated  the  opinion  of 
tlie  trial  Judge  on  the  issue  of  fact,  which 
should  have  be&x  submitted  under  appro- 
priate instructions. 

[2]  The  court  by  its  ruling  in  the  exclusion 
of  certain  evidence,  and  the  remarks  made 
when  ruling  thereon,  and  in  the  giving  and 
refusing  of  prayers  for  instructions,  proceed- 
ed with  the  trial  nnder  a  misapprehension  of 
the  effect  of  the  vnitten  instrument  There 
was  evidence  from  which  the  Jury  n>lght  have 
found,  on  correct  instructions,  that  Halwe, 
the  agent  of  appellant  had  no  authority,  ex- 
press or  implied,  to  bind  appellant  by  the  in- 
strument which  he  executed  and  which  is  the 
basis  of  appellee's  claim,  and  also  there  was 
testimony  from  which  the  Jury  might  have 
found  that  the  making  of  such  a  contract  was 
not  within  the  apparent  scope  of  Halwe's  au- 
thority. 

It  is  unnecessary  to  set  out  and  discuss 
specifically  the  rulings  upon  the  prayers  for 
instructions.  The  principles  of  law  applica- 
ble to  the  facts  of  this  record  are  familiar 
and  have  been  rei)eatedly  announced  by  this 
court 

The  Judgment  for  the  errors  indicated  Is 
reversed,  and  the  caose  is  remanded  for  new 
trial. 
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StSSTB  T.  BESBRVB  LOAN  UTB  INS.  CO. 
et  aL    (No.  17842.) 

(Supreme  Court  of  Missouri,  Divlaion  Na  1. 

Feb.  29,  1916.     Rehearing  Denied 

March  80,  1910.) 

L  Tendeb  «=»16(3)  —  Failubk  to  Prodttok 

liEOAI.  TKNDEa— WATVEB. 

A  tender  will  not  be  invalid  because  not 
falling  within  the  description  of  money  made 
legal  tender  b;  law,  if  the  creditor,  when  of- 
fered representatives  of  money,  does  not  base 
his  refusal  to  accept  upon  that  ground,  aa  he 
will  be  estopped  from  subsequently  urging  an 
objection  suppressed  at  the  time  of  the  offer, 
to  the  damage  of  one  who,  in  reliance  upon  the 
implied  waiver,  failed  to  produce  legal  tender. 
[Bd.  Note. — ^For  other  cases,  see  Tender,  Cent. 
Dig.  H  41,  42,  46;  Dec.  Dig.  «=»15(3).] 
2.  Tendeb  ®=329— Evidkrok— Qukstion  i<ob 

JWBT. 

In  an  action  on  a  life  insurance  policy,  evi- 
dence of  the  implied  waiver  by  the  defendant 
of  the  production  of  money  in  payment  of  a  pre- 
minm  by  not  stating  its  reason  for  refusing  to 
accept  a  draft  presented  by  the  telegraph  com- 
pany held  sufficient  to  warrant  submitting  to 
the  jury  the  issue  as  to  the  validity  of  the  ten- 
der. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  «  100;    Dec.  Dig.  <g=>2d.] 

8.  Tendeb  «=»28— Etidenob— Admusibiutt. 
In  an  action  on  a  life  insurance  policy,  evi- 
dence that  a  draft  or  order  presented  by  the 
telegraph  company  to  the  defendant.  In  payment 
of  a  premium,  would  be  cashed  by  local  banks 
was  admissible,  as  tending  to  show  the  commer- 
cial value  of  the  paper,  tendered  in  the  plain- 
tiff's behalf,  as  the  representative  of  money. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  (§  96-98;    Dec  Dig.  <8=»28.] 

4,  Tendeb  «=»28— Evidence— Admissibilitt. 
In  an  action  on  a  life  insurance  policy, 
evidence  that  the  telegraph  company,  drawer  of 
a  draft  tendered  to  defendant  in  payment  of  pre- 
mium, kept  sufficient  funds  in  a  local  bank  to 
pay  the  draft,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent. 
Dig.  SS  96-98 ;   Dec  Dig.  <8=»2a] 

Appeal  from  Circuit  C!ourt,  Jackson  (boun- 
ty ;  James  H.  Slover,  Judge. 

Suit  by  Mabel  L.  Smith  against  tlie  Reserve 
Loan  Life  Insurance  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL    Affirmed. 

Guilford  A.  Deltcb,  of  Indianapolis,  Ind., 
Bd.  S.  Yates,  of  Kansas  City,  and  Perry  S. 
Bader,  of  Jefferson  City,  for  appellants. 
Edward  L.  Scarritt,  of  Kansas  City,  and 
Constantlne  J.  Smyth,  Ed.  P.  Smith,  and 
W.  A.  Schall,  all  of  Omaha,  Neb.,  for  re- 
spondent. 

BOND,  J.  I.  This  Is  a  suit  on  an  Insurance 
policy  taken  out  by  Frank  H.  Smith  on  No- 
vember 11,  1909,  In  favor  of  his  wife,  Mabel 
L.  Smith,  the  respondent  herein.  In  the  sum 
of  $10,000  in  the  Reserve  Loan  Life  Insur- 
ance Company  upon  payment  of  the  first  an- 
nual premium  thereon  of  $732. 

On  the  11th  day  of  November,  1910,  when 
the  second  annual  premium  became  due,  the 
said  Frank  L.  Smith  was  unable  to  pay  the 


same  and  applied  to  the  defendant  company 
for  an  extension  of  time,  to  Wit,  to  the  lltb  ot 
February,  1911,  which  extension  was  granted 
by  said  defendant  company,  In  consideration 
of  which  the  said  Frank  L.  Smith  paid  to  the 
defendant  company  the  sum  of  (106.93  in  cash 
and  sent  the  defendant  company  one  of  the 
coupons  mentioned  In  said  policy  for  $36.60, 
and  executed  an  extension  premium  note  for 
$595.40  payable  on  February  11,  1911,  pro- 
viding that  If  said  note  be  not  paid  upon 
maturity  that  the  policy  diall  be  without 
notice  null  and  void. 

On  Thursday,  February  9,  1911,  one  Ar- 
thur A.  Remillard,  the  brother-in-law  of  Mrs. 
Smith,  acting  for  Mr.  Smith,  tried  to  pay  the 
premium  at  the  local  office  of  the  said  company 
in  Philadelphia.  Finding  the  local  agent  was 
not  authorized  to  receive  money,  he  went  to 
the  office  of  the  Postal  Telegraph  Company 
and  turned  over  to  them  $595.40  plus  $9  to 
pay  the  transfer  charges  and  requested  them 
to  transmit  the  money  to  the  defendant  com- 
pany. At  the  same  time,  Remillard  tele- 
graphed the  defendant,  to  wit: 

"Philadelphia.  Pa.,  Feb.  9th,  1911.  The  Re- 
serve Loan  Life  Insurance  Co.,  90O  Odd  Fel- 
lows Bldg.:  I  this  day  telegraph  yon  five  hun- 
dred and  ninety-five  dollars  and  forty  cents  in 
payment  of  note  given  by  Frank  H.  Smith,  for 
premium  on  policy  No.  25684,  issued  to  Frank 
H.  Smidi,  and  due  Feb.  11th,  this  year.  Return 
note  and  send  receipt  for  premium  to  F^ank  H. 
Smith.  Aldan,  Delaware  Co.,  Pa.  Arthur  A. 
RemiUard." 

And  after  sending  the  telegram,  and  with- 
in the  hour,  he  wrote  and  took  to  the  post 
office,  stamped,  and  registered  the  following 
letter: 

"Postal  Telegraph-Cable  Company,  Night  Let- 
tergram. Philadelphia,  Pa.  Feb.  9—11.  Re- 
serve Loan  Life  Insurance  Company,  Na  900 
Odd  Fellows  Bldg.,  Indianapolis,  Ind. — Gentle- 
men: I  sent  you  to-day  by  the  Postal  Tele- 
graph Co.  five  hunderd-  and  ninety-five  dollars 
and  40  cents  (Jfi95.40)  in  payment  of  note  given 
by  Frank  H.  Smith  for  premium  on  policy  No. 
26684  said  note  maturing  Dec  11,  1911.  I 
exacted  a  report  from  the  Postal  Company  of 
delivery  of  the  message  I  sent  notiQring  yon  I 
forwarded  the  money  and  for  what  purpose. 
Kindly  answer  at  once  and  return  note  and  also 
send  receipt  for  premium  to  Frank  H.  Smith, 
Aldan,  Delaware  Co.,  Pa.,  formerly  1532  Arch 
St.  Hoping  for  a  prompt  reply,  I  am  respy, 
Arthur  A.  Remillard,  Aldan,  Delaware  Co.,  Pa.'' 

The  money  sent  by  Remillard  had  an  or- 
der of  waiver  of  Identification,  in  which  case 
the  telegraph  company  testified  they  would 
pay  in  money  It  so  requested.  The  testimony 
shows  that  on  the  9th  and  10th  of  February, 
1911,  the  telegraph  company  notified  the  de- 
fendant company  of  the  arrival  of  the  m<mey 
to  pay  the  premium,  which  might  be  obtained 
by  calling  at  the  office  of  the  telegraph 
c<Hupany.  Upon  the  defendant  falling  to  call 
at  the  office  of  said  telegraph  company,  after 
being  so  notified,  Mr.  Knight,  the  cashier 
of  said  telegraph  company,  on  the  11th  of 
February,  1911,  called  personally  at  the  office 
of  the  defendant  and  displayed  a  draft  of 
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the  PooUil  l^egrapli  Company  drawn  vimmi 
Its  treasnrer  In  New  Twk  for  the  amoont  of 
(be  extenstmi  note,  $086.40.  Knight  present- 
ed this  draft  at  the  cadtler's  window.  The 
space  behind  the  window  waa  occupied  by 
Miss  Dickson,  who  was  aothorlsed  to  receive 
collectloas.  The  conflicting  testimony  as 
to  trhat  was  said  and  done  on  this  occasion 
will  be  stated  later.  On  the  following  Mon- 
day, February  18,  1911,  Knight  again  went 
to  the  office  of  the  defendant  company  where 
he  saw  Mr.  Znllck,  Its  rice  president,  and 
delivered  the  draft  or  order  to  him  in  the 
presence  of  Mr.  Deltch  and  Mr.  West  (the 
appellant  claims  Miss  Dkjcson  was  also 
present).  Mr.  Znllck  refused  to  accept  the 
postal  order  and  testified  that  he  demanded 
money.  Knight  testified  that  the  draft  or 
order  was  retained  to  him  bnt  no  demand 
was  made  for  money.  Mr.  Zalletc  testified 
that  on  Saturday,  at  11:39  o'clock,  he  wired 
Frank  H.  Smith  that  he  could  not  send  the 
premium  receipt  unless  the  premium  note  be 
paid  In  cash  before  due,  sending  the  wire 
over  the  Western  Union.  Mr.  Smith  waa 
sick  at  the  time  the  second  annual  premium 
fell  due,  of  which  the  company  was  Informed. 
ETidence  was  Introduced  by  tiie  defendant  of 
the  Indiana  law  governing  legal  holidays 
(February  iS,  1911,  was  Lincoln's  birthday), 
and  claimed  that  under  such  law  the  note 
would  not  mature  until  Tuesday,  February, 
14,  1911.  The  case  was  tried  at  the  May 
term,  1915,  of  the  Jackson  county  circuit 
court  at  Kansas  City.  A  verdict  was  foiind 
hi  favor  of  the  plaintiff  for  $9,874.83,  upon 
which  Judgment  waa  rendered.  The  defend- 
ant duly  appealed. 

II.  The  controlling  question  on  this  appeal 
is  whether  there  was  a  sufficient  tender  of 
payment  of  the  note  for  a  part  of  the  sec- 
ond premium  payable  on  the  policy  in  suit. 

[1]  Prior  to  the  legal  tender  acts  of  1862 
(Act  Cong.  Feb.  25,  1862,  c.  33,  |  1,  12  Stat 
345;  Act  Cong.  July  11.  1862,  c.  142.  {  1>  12 
Stat.  S32)  making  United  States  treasury 
notes  a  legal  tender  for  all  debts  public  or 
private  not  payable  in.  a  particular  Jkiud  of 
coin  or  commodity,  only  gold  or  silver  coin 
of  the  realm  was  a  legal  tender  of  payment 
of  private  debts.  30  Cy&  1212.  But  before 
and  after  these  congressional  enactments  a 
tender  of  bank  notes,  checks,  or  drafts,  or 
orders  for  the  payment  of  money  (If  not  ob- 
jected to  for  failure  to  produce  legal  tender 
money),  would  not  be  invalid  because  not 
falling  within  the  description  of  money  made 
leg:il  tender  by  the  Constitution  of  the  United 
States  and  the  federal  statutes.  Williams 
V.  Borer.  7  Mo.  6B6;  Sblpp  et  al.  v.  Stacker 
et  aL.  8  Mo.  145;  Berthold  v.  Reybum,  37 
Mo.  loe.  dt  S96;  Beckham  v.  Puckett,  88 
Mo.  App.  loc.  dt  639;  Thompson  v.  St 
Charles  Connty,  227  Mo.  loc.  dt  234,  126  S. 
W.  1044.  l%e  reasoning  of  these  cases  Is  that 
the  creditor,  when  offered  such  representa- 
tives of  l^al  tenOer  money,  U  he  la  not  wlll- 
184S.W.-W 


Ittg  to  accept  Qum  as  tach,  tfhonld  pat  his 
refusal  on  that  gronnd  so  that  the  debtor  may 
have  the  opportunity  to  secure  the  specific 
m<mey  which  the  law  prescribes  shall  be 
aocei^  In  payment  of  any  debts  expressly 
to  be  payable  In  dollars.  Hence  It  is  deemed 
only  just  that  the  bolder  of  sncb  an  (Obligation 
upon  tender  of  the  payment  thereof  in  bank 
niotee.  or  such  things  as  represent  money  In 
the  marts  at  trade  and  commerce,  shall  state 
.expressly  the  gronnd  of  his  rejection  In  or- 
der that  the  creditor  may  comply  with  the 
technical  law  requiring  a  tender  of  a  partic- 
ular kind  of  money.  The  nonobservance  of 
this  duty  necessarily  misleads  the  debtor  and 
may  inflict  a  loss  which  would  be  avoided  If 
the  creditor  had  stated  that  he  objected  to  the 
form  and  character  of  the  tender.  He  sbouia 
therefore  be  estopped  from  subsequently 
urging  an  objection  which  he  suppressed  at 
the  time  of  the  offer  If  his  lator  insistence 
thereon  wonld  Inflict  a  loss  or  damage  upon 
a  creditor  who  in  reliance  on  his  Implied 
waiver  failed  to  produce  the  kind  of  money 
made  a  legal  tender  by  law.  This  thought 
has  been  accurately  and  pithily  stated  by 
Lamm,  J.,  vl2.,  "Who  does  not  q;>eak  wh^i 
he  should  may  not  when  he  would."  Thomp- 
son V.  St  CJharles  Coimty.  supra. 

[2]  In  the  case  at  bar,  defendant  had  ac- 
tual knowledge  two  days  before  the  note 
given  to  It  for  part  of  the  second  premium 
on  the  policy  matured,  that  the  money  for 
the  full  payment  thereof  had  been  telegraph- 
ed to  Indianapolis  where  Its  home  office  was 
located,  for  the  satisfaction  of  the  note,  and 
was  requested  by  wire  and  letter  sent  from 
Philadelphia  coincidentaUy  with  the  trans- 
mission of  the  money  to  apply  the  same  on 
said  note  and  return  receipt  thereof.  The 
defendant  was  also  notified  by  the  forwarder 
of  the  money  (the  Postal  Telegraph  Company) 
two  days  before  the  maturity  of  the  note  that 
It  held  the  money  order  for  the  amount  which 
would  be  due  on  the  maturity  of  the  note 
^d  was  requested  in  said  notice  to  apply  for 
the  same.  Getting  no  reply  to  this  written 
request,  the  forwarding  company  phoned  the 
ofBce  of  the  defendant  stating  it  held  such 
order  for  It,  and  received  a  phone  answer 
indicating  that  the  matter  would  be  taken 
up  or  Information  given  about  It  Falling 
to  receive  such  information,  the  forwarder 
sent  its  cashier,  on  the  morning  of  the  11th 
day  of  February,  to  the  office  of  the  defend- 
ant with  a  draft  or  order  drawn  upon  the 
treasurer  of  the  forwarding  company  for  the 
full  amount  due  on  the  note-  This  was  dis- 
played to  the  person  at  the  cashier's  window, 
who  did  not  receive  it  excusing  herself  on 
the  ground  that  the  cashier  was  not  in  and 
that  she  would  refer  the  matter  to  a  Mr. 
Woodbury.  Her  account  of  the  matter  Is, 
to  wit: 

"It  was  only  passing.  I  just  referred  him  at 
once  to  Mr.  Woodbury  and  went  back  to  my 
desk.  Mr.  Woodbury  came  forward,  and  I  went 
t»  the  next  oouuter  and  back  to  my  desk." 
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The  account  of  this  transaction  by  C.  F. 
Knight,  the  cashier  of  the  transmitter  of 
the  money,  was  In  sabstance  that,  after  imr 
availing  efforts  for  two  days  to  get  definite 
instmctions  foom  defendant  as  to  the  mMiey 
held  for  It,  and  after  repeated  notices  given, 
he  called  In  person  with  a  draft  In  the  usual 
form  payable  to  defendant,  ui)on  the  New 
'Sork  treasurer  and  presented  the  same  to 
the  lady  occupying  the  casliler's  window, 
adding;   to  wit: 

"I  told  her  I  was  from  the  Postal  Telegraph 
Company  with  a  money  order  for  the  Reserve 
Ijoan  Life  Insurance  Company  for  S595.41  from 
Arthur  A.  Eemillard,  Philadelphia.*'  That  she 
walked  away  and  then  came  back.  "When  she 
came  back,  she  said  that  the  cashier  was  not  in, 
and  that  he  would  take  it  up  and  let  us  know, 
whereupon  be  (Knight)  returned  to  hia  office. 

It  was  shown  that  this  lady  had  full  au- 
thority to  accept  payment  of  premiums  and 
give  recdpt  therefor.  This  b^lng  the  last 
day  upon  which  the  note  could  be  paid  ac- 
cording to  Its  terms,  Knight,  however,  ap- 
peared with  the  same  draft  on  the  Monday 
following  and  handed  it  to  the  vice  president 
of  the  defendant  company.  As  to  what  took 
{»lace  at  that  interview  there  is  a  sharp  con- 
flict of  testimony.  The  testimony  of  the 
cashier  of  the  Postal  Telegraph  Company  is 
to  the  effect  that  the  draft  or  order  which  he 
delivered  to  the  vice  president  was  handed 
back  to  him  without  any  objection  to  the 
form  of  the  tender  and  without  any  request 
that  money  should  be  produced  Instead.  The 
testimony  of  the  vice  president,  corroborated 
by  others  whom  he  called  to  witness  the  in- 
terview and  a  notation  upon  a  memorandum, 
was  to  the  effect  that  the^vlce  president  re- 
fused to  accept  the  order  and  demanded  the 
production  of  money.  The  evidence  was  un- 
disputed that  the  vice  president  had  received 
notice  from  the  sender  of  the  money  two 
days  before  the  maturity  of  the  note  by  letter 
and  wire  and  that  he  delayed  his  reply  un- 
til the  lapse  of  two  days,  when,  only  a  few 
minutes  before  the  maturity  of  the  note,  he 
wired  the  assured  that  the  note  must  be  paid 
In  cash  before  he  would  send  a  receipt  or  re- 
turn it  This  belated  reply  was  sent  over 
the  wire  of  another  company  than  that  which 
transmitted  the  money. ' 

These  and  other  facts  adduced  on  the  trial 
presented  issues  of  fact  which  were  submit- 
ted to  the  Jury  under  appropriate  instruc- 
tions. Upon  this  conflicting  evidence  their 
verdict  was  in  favor  of  tlie  testimony  relied 
upon  by  the  plaintiff  to  show  an  Implied 
waiver  on  the  part  of  the  defendant  of  the 
production  of  the  money  at  the  times  when 
the  draft  or  order  was  presented  for  pay- 
ment of  the  note. 

The  testimony  for  the  plaintiff  leads  to  the 
conclusion  that  the  verdict  of  the  Jury  was 
supported  by  evidence  affording  a  legitimate 
basis  for  the  inference  that  the  defendant  in- 
tended at  all  times,  after  it  was  informed 
two  daya  in  advance  at  the  maturity  o£  tbe 


note  that  the  taoaey  to  w  it  luid  been  trans- 
mitted by  telegrai^  t»  tiaflle  the  effOTts 
wUch  mi^t  be  made  to  exttnguisb  that  ob- 
ligation aiMl  theieby  forfeit  the  policy,  and 
thus  avoid  Its  UabiUty  for  the  death  of  the 
insured,  whose  ill  health  and  impecunious 
condition,  the  record  diadosea,  had  been 
brought  to  the  attention  of  the  defendant 

The  anxiety  to  pay  this  note  is  manifest 
from  what  was  done  by  Mr.  Bemillard  to 
that  end.  He  appeared  at  the  office  In  Phil- 
adelphia with  the  money  in  liis  possession, 
and  was  told  that  it  could  not  be  received 
there,  bat  would  have  to  be  sent  to  the  home 
office  in  Indianapolis.  Without  risking  the 
delay  of  the  mail  and  uncertainty  of  his 
Individual  check  or  draft  reaching  defendant 
in  time,  he  at  once  dqtosited  with  the  Postal 
Telegraph  Company  the  entire  amount  whldi 
would  l>e  due  on  the  note  two  days  thereafter, 
with  directions  to  wire  it,  waiving  Indentlflca- 
tlon,  to  the  order  of  defendant  at  Indian- 
apoUs  and  paid  $9  for  that  method  of  sending 
the  money.  This  was  immediately  dcme,  tbe 
defendant  was  promptly  notified  both  by  tbe 
telegraiA  company  and  by  the  sender  as  has 
been  shown  and  with  the  result  as  has  beoi 
shown. 

In  view  of  this  testimony,  there  was  sub- 
stantial evidence  to  support  the  verdict  of  tbe 
Jury ;  for  upon  the  the<N7  of  the  evidence 
relied  upon  by  plaintiff  the  transactl<m  was 
one  to  which  the  doctrine  of  Implied  waiver 
of  the  production  of  money  under  the  au- 
thorities hereinbefore  dted  is  strictly  ap- 
plicable. 

We  conclude  therefore  that  there  was  no 
error  oa  the  part  of  the  trial  court  In  sub- 
mitting the  issue  as  to  the  validity  of  the 
tender  of  payment  to  the  Jury. 

III.  Error  is  claimed  as  to  the  instructions. 
A  careful  examination  of  these  shows  that 
they  were  submitted  in  accordance  with  the 
rules  of  law  governing  the  validity  of  pay- 
ment where  there  is  an  implied  waiver  of 
tbe  production  of  the  money  itself. 

[3, 4]  Some  complaint  is  made  as  to  the 
evidence  adduced  tending  to  show  that  the 
draft  or  order  presented  by  the  Postal  Com- 
pany of  Indianapolis  to  the  defendant  was 
bankable  in  the  sense  that  the  banks  of 
Indianapolis  would  put  it  to  the  credit  of  a 
holder  and  permit  him  to  check  out  the 
tunount  thereof.  Plaintiff  was  entitled  to 
make  this  proof  in  order  to  show  the  com- 
mercial value  of  the  paper  tendered  va  her 
behalf  as  the  represoitatlve  of  money,  and 
she  was  further  entitled  to  show  that  the 
drawer  of  the  order,  the  Postal  Telegraph 
Company,  kept  sufficient  ftmds  deposited  in 
a  bank  in  Indianapolis  to- pay  this  draft  or 
order. 

It  seems  to  us  to  be  a  matter  of  oonunon 
Imowledge  that  the  transmission  of  money  by 
telegraph  through  such  companies  as  the 
Postal  Telegraph  and  the  Western  Union 
Telegraph  Company  has  become  well  estab- 
lished in  modern  busineaa  in  U>e  atatea  of  tliis 
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Union  and  amongst  most  dTiUsed  natlMia 
baring  dealings  with  the  people  of  this 
country ;  and  that  such  a  draft  or  order  con- 
sidering its  use  In  certain  emergendea  re- 
quiring the  rapid  transfer  of  cash,  and  the 
immense  resources  of  the  two  comitanles  who 
are  engaged  In  aifordlng  that  business  facil- 
ity to  their  customers,  would  be  equally  as 
satisfactory  and  trustworthy  as  the  cashier's 
checks  of  banks  or  the  checks  of  Individuals, 
and  that  perscms  willing  to  accept  these  for 
money  would  not  hesitate  to  receive  the 
former,  which  has  now  become  a  recognized 
medium  of  quick  exchange  of  mMiey  of  tiadb. 
pecuniary  value  and  security  that  It  Is  ac- 
cepted by  banks  on  the  same  basis  upou 
which  they  receive  drafts  or  cashier's  checks 
of  other  banks. 

The  judgment  In  this  case  Is  free  from  any 
reversible  error,  and  Is  affirmed.  All  con- 
cur. 


JOHN  McMENAMX  XNVBSTBJBNT  «  KEAL 

ESTATE  CO.  V.  STILLWBLI,  CATEIU 

INOOO.    (No.  17861.) 

(Snpreme  Court  of  MisBOurl,   Division  Na  L 
Feb.  29,  1916.    On  Motion  to  Modify  Judg- 
ment, March  80,  1916.) 

1.  Affkax  and  Ebbob  «s»186(1)— Coxners  «=» 
37(1)  —  Pbubntino  Qtixstions  in  Lowkb 
COUBT— JuKiBDicnoir. 

The  question  of  jurisdiction  of  tihe  trial 
conrt  is  open  at  any  state  of  the  case,  and  may 
be  raised  for  the  first  time  in  the  appellate  court 
or  considered  by  the  court  sua  sponte,  and  Rev. 
St  1909,  I  2081,  prohibiting  exceptions  on  ap- 
peal not  decided  by  the  trial  court,  sections  1848 
and  1851,  authorizing  amendment  of  process, 
and  section  1850,  requiring  the  court  to  disre- 
gard any  error  not  aflecting  substantial  rights, 
are  not  applicable. 

[£d.  Note.— SVw  other  cases,  see  Appeal  and 
Error.  Cent  IMg.  U  U66-1168,  1170-1177; 
Dec;.  IMg.  «s»186a) ;  Courts,  Cent  Dig.  H  147, 
151;    Dec.  Dig.  «=»87(1).] 

2.  CoBPOBATioNs  «=»507(3)  — Process  — CoH- 
STBCcnvB  Skbvicb— VAUtDrrr. 

Under  Rev.  St  1909,  |  1770,  authorizing 
an  m^er  notifying  nonresidents  of  the  com- 
mencement of  a  suit  if  the  ^aintlfl  shall  allege 
in  the  petition  or  file  an  affidavit  stating  that 
part  or  all  of  the  defendants  are  nonresidents  of 
the  state  or  a  corporation  of  another  state  and 
cannot  be  served  in  this  state  in  the  manner  pre- 
scribed, section  1777,  providing  how  such  an  or- 
der against  nonresident  defendants  shall  be  pub- 
lished, and  section  1778,  providing  for  service 
in  any  of  the  cases  mentioned  in  section  1770  on 
any  defendant  residing  or  l>eing  without  the 
state,  and  that  such  service  shall  be  as  effectual 
as  service  within  the  state,  where  the  petition 
alleges  Oat  defendant  is  a  corporation  of  the 
state  of  Missouri,  and  the  affidavit  of  plaintiff 
states  that  it  has  no  oflics  in  the  state  nor  any 
officer  In  the  state  on  whom  service  of  process 
can  be  bad,  personal  service  on  the  president  of 
the  eorporation  in  another  state  is  ineffectual 
to  give  jurisdiction  to  the  court 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {$  1979,  1995;  Dee.  Dig.  «=>507(.S).] 


3.  Pbooess   4=984— CoNSTBUonvK   Sebtiob— 

STATUTOBY  RcqUIBEUENTS. 

Where  constructive  service  is  authorized, 
there  must  be  a  strict  compliance  with  the  stat- 
utory requirements. 

TEd.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  98;    Dec:  Dig.  «s»84.] 

4.  CoRFoBATioNs  ^=3507(3)  —  Pbooess  —  Cow- 
BTBUcnvK  Sebvice. 

Rev.  St  1909,  {  1778,  anthorlzhig  personal 
service  out  of  the  state  on  a  defendant  residing 
or  being  without  the  state,  does  not  apply  to  a 
Missouri  corporation,  though  it  iias  no  office  nor 
officers  witbm  the  state  on  whom  process  may 
be  served. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  1S79,  1995;  Dea  Dig.  <S=»507(3).] 

5.  OOBFOKATIONS  «S»500— PbOCBBS— STATDTB& 

Rev.  St  1909,  (  1766,  in  so  far  as  it  pur- 
ports to  authorize  a  personal  judgment  upon  ex- 
traterritorial service  of  process,  is  void. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {$  1912,  1940,  1941;   Dea  Dig.  ^s, 

uUv.J 

Appeal  from  St  Louis  Ginmit  Court ;  i. 
Hugo  Orlmm,  Judge. 

Action  by  the  John  McMenamy  Investment 
&  Real  Estate  Company  against  the  StlUwell 
Catering  Company.  From  a  judgment  (175 
Mo.  App.  668,  168  S.  W.  427)  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  dissenting  opinion  by  Allen,  J.,  in 
the  C!onrt  of  Appeals,  which  Is  followed  by 
the  Snpreme  Court,  Is  as  follows: 

I  am  unable  to  concur  in  the  opinion  her^n 
written  by  my  Brother  Reynolds  for  the  reasons 
indicated  below. 

The  action  was  instituted  In  the  elrcnit  court 
of  the  citv  of  St  Louis  August  30,  1910,  against 
the  appellant,  Stillwcll  Catering  Company,  a 
corporation,  and  Charles  H.  Stillwell.  to  recov- 
er $12,000  alleged  to  be  due  to  the  plaintiff  for 
rent  under  a  lease  of  certain  premises  in  the 
city  of  St  Louis  and  the  further  sum  of  $147.91 
alleged  to  have  been  expended  by  plaintiff  in 
making  certain  repairs  on  the  premises,  whidi  it 
is  averred  the  defeadants,  by  the  terms  of  the 
lease,  were  obligated  to  make.  The  petition  al- 
leges that  the  defendant  corporation,  the  Still- 
well  Catering  Company,  "is  and  at  all  the  times 
mentioned  In  the  petition  was  a  corporation 
organised  and  existinr  under  the  laws  of  the 
state  of  Missoori."  The  following  affidavit  was 
attached  to  the  petition:  "John  McMenamy,  be- 
ing duly  sworn,  on  his  oath  stfys  that  he  is  the 
president  of  John  McMenamy  Investment  & 
Real  Elstate  Company,  the  plaintiff  herein,  that 
said  plaintiff  has  a  just  demand  against  the  de- 
fen^nts,  and  that  the  amount  which  the  affiant 
believes  the  plaintiff  ought  to  recover  after  al- 
lowing all  just  credits  and  offsets  is  the  sum  of 
$12,147.91,  and  that  the  defendant  Gbartes  H. 
Stillwell  is  a  nonresident  of  the  state  of  Mia- 
souri,  and  that  the  defendant  StUlweU  Cater- 
ing Company  is  a  corporation  having  no  office 
in  the' state  of  Missouri  nor  any  officer  in  the 
state  of  Missouri  upon  whom  service  of  process 
can  be  had"  Upon  the  filing  of  the  petition 
and  affidavit  a  writ  of  attachment  and  summons 
for  both  of  the  defendants  was  issued,  directed 
to  the  sherill  of  the  city  of  St  Louis,  return- 
able to  the  October  term,  1910,  of  said  court. 
At  the  return  term  thereof  the  sheriff  made  a 
not  found  return  as  to  both  defendants;  his 
return  showing  that  he  had  levied  the  writ  tA. 
attachment  upon  the  leasehold  estate  of  the 
defendants  in  and  to  certain  real  estate  describ- 
ed in  the  return.     During  the  same  term  the 
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plaintiff  tmoi  oat  an  alias  writ  of  minunons  re- 
turnable to  the  February  term,  1911,  directed  to 
the  sheriff  of  the  city  of  St.  Louis.  At  the  re- 
turn term  of  the  alias  summons  the  plaintiff 
caused  the  same  to  be  filed  in  court  with  the 
affidavit  of  a  deputy  sheriff  of  Xjob  Angeles  coun- 
ty, Gal.,  attached  thereto,  showing  that  said 
deputy  sheriff  had  executed  the  same  in  the  said 
county  of  Los  Angeles,  state  of  California,  by 
delivering  a  true  copy  thereof,  with  a  copy  of 
the  petition,  to  Cliarles  H.  Still  well,  president  of 
the  defendant  Stillwell  Catering  Company,  on 
the  19th  day  of  December,  1910;  the  clerk  of 
the  court  of  which  the  affiant  was  an  officer 
certifying  to  the  official  character  of  the  affiant 
and  to  his  authority  to  serve  process  within  the 
last-mentioned  county  and  state. 

At  the  February  term  of  said  court,  1911,  the 
defendant  Stillwdl  Catering  Company,  appear- 
ing for  the  purposes  of  the  motion  only,  filed  a 
motion  to  quash  the  alias  sununona:  the  ground 
of  said  motion  being  as  follows:  T%at  it  ap- 
pears from  the  petition  in  this  cause  that  this 
defendant  is  a  corporation  under  the  laws  of  the 
state  of  Missouri  and  that  under  the  laws  of  the 
state  of  Missouri  this  defendant  cannot  be  serv- 
ed with  summons  without  the  state  of  Missouri, 
but  must  be  served  within  said  state  of  Mis- 
souri." This  motion  was  overruled  by  the 
court;  the  defendant  saving  its  exceptions  to 
the  action  of  the  court  thereupon.  Thereafter 
the  cause  was  dismissed  by  plaintiff  as  to  the 
defendant  Charles  H.  Stillwell,  and  judgment  by 
default  was  had  against  defendant  Stillwell 
Catering  Company  sustaining  the  attachment 
and  for  $5,948.63  against  the  interest  of  this  de- 
fendant in  the  attached  property.  At  the  same 
term,  and  within  four  days  after  the  rendition  of 
this  judgment  the  defendant  corporation,  again 
appearing  specially,  filed  a  motion  to  set  aside 
the  judgment  for  the  following  reasons:  "<1) 
QTbat  the  court  was  and  is  without  jurisdiction 
to  render  judgment  against  the  defendant  in  this 
cause,  because  this  defendant  has  never  been 
summoned  in  this  cause ;  and  (2)  because  this 
court  erred  in  overruling  the  motion  heretofore 
inade  by  this  defendant  in  this  cause  to  quash 
the  summons  issued  against  this  defendant  and 
the  return  thereon."  This  motion  was  over- 
ruled, and  the  defendant  Stillwell  Catering  Com- 
pany duly  perfected  its  appeal  to  this  court. 

[I]  The  majority  opinion  holds  that  the  only 
ground  urged  for  a  reversal  of  the  judgment  of 
which  we  can  take  notice  is  the  action  of  the 
trial  court  in  overruling  the  motion  to  quash 
the  alias  snmmons  and  return.  This  is  upon 
the  ground  that  only  those  questions  are  to  be 
couEddered  in  the  appellate  court  which  have 
been  di^  raised  and  presented  in  the  trial 
court.  This,  in  my  judgment,  has  no  applica- 
tion here,  for  the  reason  that  the  jurisdiction 
of  the  trial  court  to  render  any  judfiment  in  the 
cause  is  challenged,  and  the  question  of  juris- 
diction ia  one  which  may  be  raised  in  any  stage 
of  tiw  proceeding.  The  jurisdiction  of  the^ow- 
er  court,  attempted  to  be  acquired  by  service 
outside  of  this  state,  was  raised  by  appellant's 
motion  to  set  aside  the  judgment,  the  gronnds  of 
sold  motion  being  set  out  above  verbatim ;  but, 
regardless  of  this,  the  question  of  jurisdiction 
is  open  at  any  state  of  the  case,  and  may  be 
raised  for  the  first  time  in  the  appellate  court 
or  considered  by  the  court  sua  sponte. 

[2]  I  am  of  the  opinion  that  the  trial  court 
acquired  no  jurisdiction  to  render  a  judgment 
affecting  the  rights  of  the  defendant  corporation, 
for  the  reason  that  no  service  was  had  upon  it  in 
the  state  of  Missouri,  nor  was  there  compliance 
with  the  statutes  authorizinjg  either  service  by 
publication  or  personal  service  beyond  the  lim- 
its of  the  state. 

Section  1770,  R«v.  Stat  1909,  provides  that 
in  suits  in  p>artiti(m,  divorce,  attachment,  etc., 
"if  the  plaintiff  or  other  person  for  him  shall  al- 
lege in  ilia  petition,  or  at  the  time  of  filing  same, 
or  at  any  time  thereaf  tw,  ahaU  fil«  «a  affidavit 


stating,  tbat  part  («  all  of  the  defendants  are 
nonresidents  of  the  state,  i»  is  a  corporation  of 
another  state,  kingdom  or  country,  and  cannot 
be  served  in  this  state  In  the  manner  prescribed 
in  this  chapter,  or  have  absconded  or  absented 
themselves  from  their  usual  place  of  abode  in 
this  state,  or  that  they  have  concealed  them- 
selves so  that  the  ordinary  process  of  law  cannut 
be  served  upon  them,  the  court  in  which  said 
suit  is  brought,  or  in  vacation  the  clerk  there- 
of, shall  make  an  order  directed  to  the  nonresi- 
dents or  absentees,  notifying  tbem  of  the  com- 
mencement of  the  suit,"  etc  Section  1777  pro- 
vides how  such  an  order  against  nonresideat, 
absent,  or  unknown  defendants  shall  be  pub- 
lished. Section  1778,  Kev.  Stat:  1909,  pro- 
vides in  part  as  follows:  "In  any  of  the  cases 
mentioned  in  section  1770,  the  plaintiff  may 
cause  a  copy  of  the  petition,  with  a  copy  of  th« 
summons,  to  be  delivered  to  each  defendant  re- 
siding or  being  without  this  state,  and  at  any 
place  within  tixe  United  States  or  their  terri- 
tories, twenty  days  before  the  commencement  of 
the  term  at  which  such  defendant  or  defendants 
are  required  to  appear.  •  •  •  If  the  plaintiS, 
or  his  attorney  of  record,  in  any  of  the  causes 
mentioned  in  section  1770,  shall  allege  in  his  pe- 
tition or  at  the  time  of  filing  same,  or  at  any 
time  thereafter  shall  make  the  affidavit  required 
by  said  section,  and  shall  file  in  said  canse  pruof 
of  service  of  process  on  any  defendant  or  de- 
fendants, in  conformity  with  the  provisions  of 
this  section,  it  shall  not  be  necessary  for  such 
plaintiff  or  plaintiffs  to  obtain  the  order  pro- 
vided in  section  1770  or  to  procure  the  publi- 
cation provided  in  section  1777.  Service  of 
process  in  conformity  with  this  section  shall  be 
as  effectual  within  the  limits  of.  this  state  as 
personal  service  within  this  state,  and  judg- 
ments rendered  against  defendants  thus  served 
shall  have  the  same  effect  and  force  within  the 
limits  of  this  state  as  judgments  rendered 
against  defendants  personally  served  witli  sum- 
mons in  this  state.  It  will  thus  be  seen  that 
personal  service  beyond  the  limits  of  this  state, 
in  a  suit  of  this  character,  is  authorized  by  sec- 
tion 1778,  supra,  only  when  "the  plaintiff,  or 
his  attorney  of  rec<«d,  in  any  of  the  causes 
mentioned  in  section  1770,  thaU  allege  in.  hit 
petition  or  at  the  time  oi  fiUag  the  tame,  or  at 
anu  Ume  thereafter  *haU  maid  the  affliacit  re- 
qmred  hf  said  teotion" ;  and  that  section  (177(9 
provides  that  the  plaintiff  shall  state  in  his  pe- 
tition, or  in  the  affidavit  filed  "that  part  or  oB 
of  the  defendant*  are  nonretidenta  of  Me  tttte, 
or  ia  a  oorporation  of  another  ttate,  kingdom 
or  court trg,  and  cannot  le  served  in  thi*  steie 
in  the  manner  prescribed  in  this  ohapter,  or 
have  absconded  or  abeented  themaelvee  from 
their  usual  plaoe  of  abode  in  this  ttate,  or  that 
they  have  concealed  themtelvet  to  that  the  onfi- 
nary  prooeit  of  law  cannot  he  served  upon 
them." 

It  seems  dear  that  tlie  plaintiff  here  did  not 
comply  with  the  aforesaid  statutory  provisions. 
Its  petition  avers  that  the  appellant  is  a  Mis- 
souri corporation.  The  affidavit  appended  to 
the  petition  states  merely  that  the  appellant  "it 
a  cot:poration  having  no  office  in  the  state  of 
Missouri  nor  ang  officer  in  the  state  of  Missomi 
upon  whom  tervioe  of  process  can  he  hoi." 

{3\  It  is  well  settied  that,  where  constroctiTC 
service  is  authorized,  there  must  be  a  strict 
compliance  with  the  statutory  requirements.  It 
is  scarcely  necessary  to  cite  cases  in  support  of 
this  proposition,  but  see  Kunzi  v.  fiickmami, 
243  Mo.  loc  cit.  113,  147  S.  W.  1002;  Priest 
v.  Capitain,  236  Mo.  447,  138  S.  W.  204;  Stan- 
ton V.  Thompson,  234  Mo.  7,  186  8.  W.  69S; 
Hinkle  v.  Lovelace,  204  Mo.  loc.  cit.  220,  102 
S.  W.  1015,  10  Ia  K.  A.  (N.  S.)  730.  120  Am. 
St.  Ben.  698,  11  Ann.  Caai  794;  Kelly  v.  Mar- 
dagh,  184  Mo.  377,  83  S.  W.  437 ;  Russell  v. 
Grant,  122  Mo.  loc.  cit.  179,  26  S.  W.  95S.  43 
Am.  St.  Rep.  563 ;  Myers  v.  McRay,  114  Mo. 
377,  21  S.  W.  730;  Hedrix  t.  Hedtix,  1(»  Mo. 
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PI>.  40,  77  S.  W.  495.  Personal  servic*  beyond 
le  limits  of  the  state  provided  for  by  section 
778  has  the  same  effect  as  service  by  publica- 
OD.  See  Priest  v.  Capitain,  sapra;  Moss  v. 
Itch,  212  Mo.  484.  Ill  S.  W.  475,  126  Am.  St 
lep.  568:  Hedrix  t.  Hedrix,  supra.  It  cannot 
e  said  that  there  was  here  even  a  substantial 
smpliance  with  the  provisitms  of  the  statute 
Qthorizing  such  service,  much  less  that  scrupu- 
>us  accuracy  in.  complying  therewith  which  the 
iw  requires.  In  such  cases,  unless  there  is  a 
trict  compliance  with  the  statute,  a  judgment 
endered  upon  constructive  service  is  void,  and 
I  open  to  attack  even  in  a  collateral  proceeding. 
lee  Kunsi  ▼.  Hldnnann  and  Moss  v.  l^t(m, 
upra. 

[4]  In  this  connection  it  must  be  observed  that 
ection  1778- provides  that  in  any  of  the  cases 
lentioned  in  section  1770,  the  plaintiff  may 
ause  a  copy  of  the  petition,  with  a  copy  of  the 
ummoDS,  to  be' delivered  to  each  defendant  "re- 
uiiiig  or  being  without  thi*  ttate,"  etc  A  cor- 
oration  of  the  state  of  Missouri  necessarily  can- 
ot  become  a  nonresident  of  this  nate.  It  does 
ot  follow  its  president  when  he  (oes  beyond 
lie  limits  of  the  state,  but  its  domicile  remains 
rithin  the  state  of  Misaoori,  which  ereated  It. 
lence  it  seems  clear  that  section  1778  does  not 
uthorize  service  upon  a  domestic  corporation 
7  serving  its  president  or  chief  officer  in  an- 
ther state. 

ReKardless  of  what  wwe  the  questions  raised 
nd  presented  in  the  trial  court,  if  the  court  was 
rithout  jurisdiction  to  render  the  judgment  ap- 
ealed  from,  that  judgment  cannot  stand.  For 
big  reason  the  statutes  referred  to  in  the  ma* 
ority  opiaioB,  via.,  sections  <i081,  1848,  ISSO, 
Dd  1851,  Rev.  Sut.  1909,  are,  in  miy  judgment, 
without  application. 

[5]  Respondent  takes  the  position,  howwver, 
hat  the  service  upon  the  president  of  the  de- 
endant  corporation  beyond  the  limits  of  this 
tete  is  aothorlzed  by  section  1766,  Rev.  Stat. 
909,  which  is  as  follows:  "When  any  such 
ummons  adiaU  be  issued  agBiust  any  incorporat- 
d  CMnpany,  service  on  the  president  or  other 
bief  officer  of  such  company,  or,  in  his  absence, 

f  leaving  a  copy  thereof  at  any  business  office 
said  company  with  the  person  having  charge 
hereof,  shaU  be  deemed  a  sufficient  service ;  and 
I  the  corpoTation  have  no  business  office  in  the 
aunty  where  suit  is  brought,  or  if  no  person  be 
Dond  in  charge  thereof,  and  the  president  or 
hief  officer  cannot  be  found  in  such  county,  a 
imimons  shall  be  issued,  directed  to  the  sheriff 
f  any  county  in  this  state,  or  any  other  ttate, 
'here  the  president  or  chief  officer  of  such  com- 
any  may  reside  or  be  found,  or  where  any  of- 
ce  or  place  of  business  may  be  kept  of  such 
ompany,  and  the  service  thereof  shall  be  .the 
ame  as  above."  Tbis  section  applies  to  do- 
lestie  corporations ;  service  <hi  fweign  corpora- 
ions  being  provided  for  by  section  1760,  Bev. 
tat  1909.  Section  1766  was  amended  in  1903 
Laws  1908,  p.  115),  by  adding  the  words  "or 
ny  other  state,"  which  we  have  italicized  above, 
ly  this  amendment  it  was  evidently  intended 
»  permit  a  judgment  in  personam  to  be  render- 
li  against  a  domestic  (xirporation  upw  service 
eyond  the  limits  of  this  state;  but,  in  so  far 
s  it  purports  to  authorize  the  rendition  of  a 
crsonal  judgment  upon  extraterritorial  service, 
t  is  utterly  void.  See  Moss  T.  Fitch,  supra; 
Vilson  V.  Railroad,  108  Mo,  688,  18  S.  W. 
S6.  32  Am.  St  Rep.  624.  This  portion  of  the 
i'ction  appears  to  have  no  reference  to  constmc- 
ive  service  in  attachment  suits  or  other  actions 
1  rem,  such  as  are  mentioned  in  section  1770 
od  referred  to  in  section  1778,  and  it  seems 
aite  dear  that  it  could  have  no  such  applica- 
ion.  In  the  face  of  the  express  provisions  of 
be  two  sections  just  referred  to,  it  would  seem 
hat  it  could  not  well  be  contended  that  in  any 
t  the  cases  mentioned  in  section  1770  such  ex- 
raterritorial  service  may  be  had  upon  a  corpo- 
itiou  ia  the  .absence  of  an  allegation,  ia  the  peti- 


'  ti<«,  or  an  affidavit  i»  conformity  to  section 
1770,  nor  upon  a  domestic  corporation,  which 
cannot  be  a  defendant  residing  or  being  without 
this  state,"  as  required  by  section  1778.  Sudi 
extraterritorial  service  is  necessarily  coDStrac- 
tive  service.  Priest  v.  Capitain,  Moss  v.  Eltcb, 
and  Hedrix  v.  Hedrix,  supra.  So  far  as  our 
courts  are  concerned,  the  person  serving  such 
writ  is  not  recognized  as  an  officer,  but  as  a 
mere  individuaL  See  Priest  v.  Capitain,  supra, 
236  Mo.  loc.  dt  460,  139  S.  W.  204.  Being 
constructive  service,  it  must  be  raverned  by  the 
express  provisions  of  section  1778,  supra,  au- 
thorizing service  of  this  character.  That  sec- 
tion authorises  such  service  only  upon  a  "de- 
fendant residing  or  ieing  without  this  state" 
and  then  only  when  the  plaintiff  "ihall  allege 
in  hit  petition  or  *  *  *  thall  make  the  afli- 
davit  required  hy"  section  1770.  It  may  be  not- 
ed also  that  the  plaintiff  did  iiot  comply  with 
section  1766;  for  the  alias  summons  served 
in  California  was  not  directed  to  the  sheriff  of 
any  county  in  that  states  but  to  the  sheriff  of 
the  city  01  St  Louis.  If  this  section  could  be 
taken  to  authorize  constructive  service  upon  a 
corporation  (which  evidently  it  cannot),  then 
rigid  compliance  with  its  terms  would  be  neces- 
sary to  confer  jurisdiction. 

It  is  said  that  here  the  defendant  corporation 
had  "no  office  in  the  state  of  Missouri  nor  any 
officer  in  the  state  of  Missouri  upon  whom  serv- 
ice of  process  could  be  had,"  and  that  under 
such  drcnmstances  service  could  be  had  upon 
the  corporation  only  in  the  manner  in  which 
plaintiff  attempted  to  reach  it  But,  however 
this  may  be,  our  dnty  is  not  to  make  the  law  but 
to  apply  it  Whether,  under  such  circumstanc- 
es, constructive  service  by  £«&Iicatton  may  be 
bad,  upon  the  petition  or  affidavit  stating  that 
tiie  defendant  has  concealed  itself  so  that  the 
ordinary  process  of  law  cannot  be  served  ttp«n 
it,  or  has  absconded  or  absented  itself  from  its 
usual  place  of  abode  in  this  state,  in  compliance 
with  section  1770,  supra,  is  a  matter  which  we 
are  not  called  upon  to  decide. 

For  the  reasons  given  above,  I  think  that  the 
judgment  of  the  lower  court  should  be  reversed ; 
and,  as  I  deem  the  decision  rendered  by  my  As- 
sociates herein  to  be  contrary  to  the  previous 
decision  of  the  Supreme  Court  in  Priest  v.  Capi- 
tain, 286  Mo.  447;  189  S.  W.  204,  and  to  other 
decisions  of  that  court  I  ask  that  the  case  be 
certified  to  the  Supreme  Court  for  its  determina- 
tion. 

George  W.  Lnbke  and  George  W.  Lubke, 
Jr.,  bo\3i  of  St.  liOnis,  for  appellant.  F.  A.  & 
L.  A  Wind  and  F.  X.  Oeraghty,  all  o<  St 
Louis,  for  respondent 

GRAVBS,  P.  J.    This  cans*  reached  tbis 

conrt  by  a  certlflcatlon,  under  the  Constltti- 
tioB,  made  by  the  St.  Ix)nl8  Court  of  Appeals. 
Two  opiniona  were  filed  in  that  coort.  The 
majority  opinion  affirmed  the  judgment  ot  the 
clrcnit  court  Tlie  minority  opinion  held  that 
the  judgment  should  be  reversed,  and  the 
writer  of  the  minority  opinion  asked  for  the 
certification  of  the  cause  here  on  the  ground 
that  the  majority  opinion  conflicted  with 
Priest  7.  Capttain,  288  Mo.  447,  188  S.  W. 
204,  and  other  cases  In  this  court.  The  case 
Is  fully  reported  in  176  Mo.  App.  668,  168  S. 
W.  427.  All  Bides  of  the  questlcxl  Involved 
are  thorougliiy  tbreohed  out  in  these  two 
opinions. 

The  question  of  the  jurisdiction  of  the  cir- 
cuit court  and  that  is  the  vital  question,  is 
discussed  from  all  angles  in  these  two  opin- 
ions.   The  dissenting  opinion,  In  my  Jtidg- 
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raent,  follows  the  yleWB  of  tWs  omrt  upon 
the  qnestlon  Involved.  The  record  facts  are 
80  thoroughly^  stated  and  the  case  law  so 
thoroughly  discussed  by  Judge  Allen  in  his 
dlssenthig  opinion  that  we  feel  that  it  wotdd 
be  a  useless  expenditure  of  vital  force  to  try 
to  add  to  them. 

Ij'or  the  reasons  ezpresised  by  Judge  Allen 
in  his  dissenting  opinion  in  Real  Estate  Co. 
V.  Catering  Co.,  175  Mo.  App.  loc.  cit  679,  158 
S.  W.  427,  et  seQ.,  the  Judgment  of  the  cir- 
cuit court  Is  reversed.    All  concur. 

On  Motion  to  Modify  Judgment 
GRAVES,  P.  J.  We  are  asked  to  so  modi- 
fy our  judgment  in  this  case  so  that  the  cause 
may  be  remanded.  It  is  suggested  that  per- 
liaps  proper  itervice  of  process  can  be  ob- 
tained. Our  Judgment  was  a  simple  reversal 
of  the  Judgment  nisi.  Under  the  views  we 
have  expressed  as  to  the  law  we  do  not  know 
whether  plaintiff  can  get  a  valid  service  of 
process  or  not,  but  we  see  no  objection  to  a 
remanding  of  the  cause  to  give  the  plaintiff 
such  an  opportunity.  So,  whilst  adhering  to 
all  the  views  of  the  opinion,  we  will  sustain 
the  motion  to  modify  our  judgment,  so  that 
such  Judgment  shall  be  to  the  effect  that  the 
Judgment  nisi  is  reversed,  and  the  cause  re- 
manded to  the  circuit  court  to  be  proceeded 
with  in  accordance  with  the  law  as  declared 
in  our  opinion. 

Motion  to  modify  Judgment  sustained,  and 
Judgment  modified  as  herein  indicated.  AU 
concur. 


WILUAMS    et    aL    v.    CITY    OF   HATTI. 
(No.  17705.) 

(Supreme  Court  of  Missouri,   DivUion  No.  1. 

Feb.  20, 1916.    Rehearing  Denied  March 

30,  1916.) 

X.  JUDOMKNT    «=5>682(8)  — CONOtUaiVEWMB  — 

Res  Judicata— Identitt  of  Pabtiks— Sub- 

ject-Matteb. 

The  judgment  in  a  soit  to  quiet  title  by 
heirs  of  the  grantor  of  land  dedicated  to  the  de- 
fendant city  and  its  officers  for  courthouse  pur- 
poses is  res  judicata  in  a  later  action  by  the 
purchasers  at  partition  sale  of  the  interest  of 
such  heirs,  against  the  dty,  involTing  the  same 
land,  in  which  the  sole  issues  were  the  charac- 
ter of  the  original  dedication  and  subseQuent  loss 
or  waiver  of  city's  rights. 

[Ed.  Note.— For   other  cases,   see  Judgment, 
Cent.  Dig.  f  1205 ;  Dec.  Dig.  «i=»a82(3).] 

2.  QuiETiNO  Title  <g=)15— Issnis^DEFEHBt— 
Equtiablb  Relief. 

In  suit  to  quiet  title,  equitalile,  as  well  as 
legal,  defenses  may  be  invoked. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  $  47 ;  Dec  Dig.  «=>15.] 

3.  JUDGItEMT     «S>645— OOKOLUSIVXKESS— Res 

Judicata. 

Judgment  in  a  law  action,  involving  the 
same  parties  and  subject-matter,  wherein  equita- 
ble defenses  might  hare  been  interposed,  is  res 
judicata  against  defendant  on  such  equitable  de- 


taiseB,  whether  they  were  pleaded  and  adjudi- 
cated in  the  fiist  action  or  noL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1168;    Dec.  Dig.  «=a645.] 

4.  JUnaKEITT  4=>702— OoNCLUaiVENESB  —  Bss 

Judicata. 

An  unappealed  judgment  in  district  court, 
wherein  the  predecessors  of  the  present  plain- 
tiffs were  defendants,  the  plaintiffs  therein  being 
property  owners  and  citizens  of  the  present  de- 
fendant city,  the  issue  being  the  title  to  certain 
land,  is  res  judicata,  and  works  estoppel  by  judg- 
ment against  the  city  in  the  later  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1227;  Dec.  Dig.  <8i=»702.] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; W.  S.  0.  Walker,  Judge. 

Action  bf  Ivey  Williams  an4  others 
against  the  City  of  Haytl,  a  municipal  cor- 
poration, and  others.  Judgment  for  plain- 
tiffs, and  defendant  cUj  appeals.     Affirmed. 

Von  Mayes,  of  Hayti,  and  Brewer  &  Riley, 
of  New  Ifadrid,  for  appellant  Sam  J.  Cor- 
bett  and  O.  G.  Shepard,  both  of  Oarutheis- 
vllle,  for  respondents. 

GRAVES,  P.  J.  This  case  started  as  a 
legal  action  in  ejectment,  but  ended  on  the 
equity  side  of  the  court  per  force  of  the  na- 
ture of  the  answer.  The  petition  is  an  ordi- 
nary petition  in  ejectment  in  which  the 
plaintiff  seeks  to  recover  the  possession  of 
block  29  la  the  town  of  Gayoso  City,  now 
Haytl,  in  Pemiscot  county. 

Of  the  named  defendants  the  city  of  Hayti 
alone  answers,  thus:  (1)  By  admitting  its 
incorporation,  but  entering  a  general  denial 
as  to  all  oth»-  matters  stated  in  the  petition ; 
(2)  a  common-law  dedication  by  tiie  former 
owner  "to  the  public  for  a  public  square  In 
the  dty  of  Hayti  (formerly  known  as  Gayoso 
City),  this  defendant  and  g«ieral  public 
purposes,  or  courthouse  purposes  should  the 
county  seat  be  located  at  said  dty  and  said 
land  selected  tot  a  oonrthouse  site";  &) 
the  ten-year  statute  of  limitations;  and  (4) 
eBtoi^>el  in  pais.  The  reply  Is  quite  lengthy, 
but  places  in  iasue  all  new  matter  in  the 
answer,  and,  in  addition,  contains  a  plea  of 
res  adjudicata  as  to  the  new  matters  plead- 
ed in  the  answer.  Judgment  was  uttered 
for  the  plaintiffs,  and  from  such  Judgment 
the  dty  of  Hayti  has  appealed. 

This  block  in  the  dty  of  Hayti  has  been 
the  subject  of  much  litigation.  In  1895  C 
M.  Hayes,  his  wife,  Caroline  Hayes,  and  his 
daughters,  Mollle  (Mary  P.)  Gwln  and  Nancy 
Williams,  were  the  owners  of  a  tract  of  farm 
land  surrounding  and  including  the  present 
site  of  the  town  of  Haytl  The  county  seat 
of  Pemiscot  county  was  then  at  Gayoso,  a 
town  several  miles  to  the  east  Louis  Hoock 
and  J.  E.  Franklin  were  promoting  a  rail- 
road from  Kennet  to  CaruthersvUle,  Mo. 
These  promotors  agreed  with  Hayes,  his  wife 
and  daughters,  that  they  would  run  this 
road  through  their  land  if  they  would  lay 
out  a  town  on  said  land  and  deed  every 
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alternate  lot  to  Hoack  and  J^nldin.  TUba 
new  town  was  platted  as  Gayoso  City,  and 
the  alternate  lots  convered.  Ttie  material 
portion  of  thte  plat  Is  shown  In.tke  reeord, 
and  we  reprodaoe  tt  here  for  tbe  Infinma- 
tion  it  contains: 


miles  from  tl>e  old  oonnty  seat  In  1901  the 
county  court  gf  the  county  appointed  Hon. 
C.  B.  Farls,  now  a  member  of  this  court,  as  a 
oommlssioner  to  deed  the  county's  Interest 
In  this  lot  to  tbe  grantees  In  such  plat  or 
their  heirs.    This  was  done.    In  1904  there 


Portion  of  Plat  of  Oayo»o  City  Bhowing  PuhUe 

Thereto: 
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The  foregoing  plat  shows  the  use  for 
which  this  block  29  was  dedicated  In  legal 
and  statutory  form.  At  tbe  foot  of  tbe  plat 
is  the  following: 

"We,  the  undersized,  hereby  declare  the 
above  to  be  a  true  and  correct  plat  of  Oayoso 
City,  and  forever  dedicate  to  the  public  the 
streets  therein  named.  We  alao  dedicate  and 
give  to  Pemiscot  county  for  courthouse  purpos- 
es block  29,  and  forjaU  and  calaboose  purposes 
lot  5,  block  43.  We  also  dedicate  for  public 
school  purposes  block  34.  Witness  our  hands 
and  seals  January  22,  1896. 

"[Signed]    GranviUe  M.  Hayes. 

"Caroline  Hayes. 

"S.  P.  Williams. 

"Mrs.  Nancy  Williams. 

"F.  M.  Gwin. 

"Mary  P.  Gwin." 

Following  this  is  the  acknowledgment.  In 
1^6  Camthersvllle  was  selected  as  tbe  per- 
manent seat  of  goTemment  in  Pemiscot  coun- 
ty. Hopes  had  been  entertained  that  Gayoeo 
City  might  be  selected,  and  this,  no  doubt, 
was  in  view  wlien  this  statutory  dedication 
was  made.    The  new  town  was  only  three 


seems  to.  have  been  a  condemnation  salt  by 
which  it  sought  to  condemn  this  lot  for 
public  pnrposes.  This  sott  was  against  the 
grantors  and  heirs  of  the  deceased  grantors 
in  the  plat,  named  as  owners.  Judgment  of 
condemnation  Is  aUeged  to  have  been  entered, 
but  the  money  was  never  pcdd  to  the  owners. 
In  1905  MolUe  P.  Gwin  brought  suit  to  quiet 
title  to  this  block  29.  The  parties  were 
Mollle  P.  Gwin,  the  h^rs  of  O.  M.  Hayes, 
Caroline  Hayes,  and  Nancy  Williams,  and  the 
city  of  Haytl.  This  suit  In  the  circuit  court 
of  Pemiscot  coimty  terminated  in  a  decree 
by  said  court  quieting  the  title  to  said  block 
In  Mollie  P.  Gwin  and  the  heirs  of  G.  M. 
Hayes,  Caroline  Hayes,  and  Nancy  Williams, 
and  farther  decreeing  that  the  city  of  Haytl 
had  no  interest  thereto.  This  judgment  was 
not  appealed  from,  and  stands  In  fall  force 
and  effect  Following  this  decree  vesting  the 
title  a  partition  suit  was  filed,  the  purpose 
of  which  was  to  partition  the  property  be- 
tween tbe  heirs  of  the  grantors  la  the  plat. 
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who  bad  been  vested  wltb  fbe  title.  This  milt 
went  to  Jadgment  Plaintiffs  here  are  tbe 
purchasers  at  a  partition  sale  under  this 
Judgment  While  this  partition  was  pending 
a  suit  entitled  J.  W.  Gaskins  et  aL  v.  Irey 
wmiams  et  al.  was  filed  in  the  circuit  cdurt 
The  plaintiffs  In  that  case  were  owners  of 
property. around  tbis  block  29  In  Haytl,  and 
the  defendants  were  the  heirs  of  tbe  grantors 
In  the  plat.  The  substance  of  this  action  can 
be  gathered  from  tbe  following  excerpt  there- 
from: 

"Plaintiffs  further  state  that  the  original  own* 
ers  of  the  land  on  which  the  town  of  Oayoso 
City  (now  Hayti),  Ho.,  is  situated,  laid  off  and 
recorded  a  plat  thereof,  and  particularly  set 
forth,  marked,  and  designated  thereon  block  Na 
29  as  a  public  sqnare  for  the  courthouse  pur- 
poses ;  thnt  the  fee  to  said  block  No.  29,  by  vii^ 
tue  of  said  plat,  was  vested  in  the  county  of 
Pemiscot,  state  of  Missouri,  in  trust  for  the  free 
use  of  all  the  inhabitants  of  said  county  and 
town  of  Gayoso  City,  now  Hayti,  as  a  common 
or  public  ground,  and  for  no  other  puij^e  what- 
ever ;  that  tbe  same  has  been  and  still  is  used  by 
the  public  for  public  purposes,  and  for  no  Other 
purposes ;  that  said  lots  all  around  on  the  face 
of  the  square  were  sold  with  the  general  under- 
standing by  the  inhabitants  of  the  oounty  and 
the  inhabttants  of  the  town  of  Gayoso  City,  now 
Hayd,  and  upon  the  representation  that  block 
No.  29  was  reserved,  and  was  to  be  used  for 
courthouse  or  public  square  purposes;  thst 
plalntUEa  have  property  with  valuable  improve- 
ments erected  uiereon  fronting  said  square  or 
block  No.  29,  which  they  j^urchased  and  improv- 
ed upon  the  faith  and  with  the  understanding 
that  the  square  was  public  property,  and  ever 
would  remain  suoh ;  that  the  defendants  are 
about  to  use  said  public  square  for  other  pur- 
poses than  that  of  public  use,  thereby  diverting 
the  use  of  said  property  from  the  original  inten- 
tion of  and  the  purposes  specified  br  the  donors 
in  the  act  of  dedication;  the  said  defendants 
succeeded  in  having  the  county  court  of  Pemi- 
scot county  on  April  1,  1901,  make  an  order  pur- 
porting to  release  and  telinquisb  unto  said  de- 
fendants all  of  said  county's  right,  title,  and  in- 
terest in  and  to  said  block  No.  29,  making  C.  B. 
Paris  its  commissioner  to  execute  the  deed  ;  that 
said  Paris  by  an  instrument  of  writing  dated 
April  13,  1903,  undertook  to  convey  unto  said 
defendants  the  county's  right  in  and  to  said 
property,  all  of  which  was  done  without  right 
or  authority  of  law  by  said  county  court,  and 
to  the  prejudice  of  these  plaintiffs ;  that  there- 
after, and  at  the  February  term  of  the  Pemiscot 
county  circuit  court,  19(KS,  said  defendants  by 
their  attorneys  filed  a  petition  in  said  court, 
claiming  in  said  petition  that  they  were  tbe 
owners  in  fee  simple  and  claimed  title  to  block 
No.  29  in  the  city  of  Hayti,  Mo. ;  that  said  de- 
fendants further  filed  in  said  circuit  court  at  its 

term,  1905,  a  suit  in  partition  asking  the 

court  to  appoint  commissioners  to  divide  block 
No.  29  in  kind ;  the  said  commissioners  were  ap- 
pointed by  the  court,  viewed  said  property,  and 
reported  to  the  court  that  said  blo<^  No.  29  was 
not  divisible  in  kind ;  whereupon  said  defend- 
ants prayed  the  court  for  an  order  of  sale  to 
sell  said  property  at  public  outcry;  that  the 
court  ordered  said  block  No.  29  sold  as  prayed ; 
all  of  which  Is  of  record,  and  is  recorded  in  the 
record  books  in  Pemiscot  county.  Mo. ;  that  the 
plaintiffs  herein  have  never  been  made  a  party 
to  any  of  the  above-mentioned  suits,  and  that 
their  interest  in  and  to  said  block  No.  29  in  said 
city  of  Hayti  has  never  been  determined  by  any 
court;  that  said  block  No.  29  is  about  to  be  sold 
in  the  way  and  manner  as  above  set  out,  and  to 
be  used  for  other  purposes  than  that  for  which 
it  was  dedicated,  contrary  to  the  intentions  of 
the  original  donors;   and  dutt  same  will  be  a 


serious  obstruction  t»  tbe  benefidal  Tise  and  en- 
joyment of  these  plaintiffs'  property  and  to  the 
great  damage  of  these  plaintiffis." 

Tbe  prayer  askad  tbe  coart  to  decree  that 
tbe  Fails  deed,  supra,  be  held  for  naught, 
that  the  interests  of  tbe  partlee  be  determin- 
ed, and  that  tbe  defendants  be  held  to  have 
no  interest  In  said  block. 

In  this  case  an  amended  petition  was  filed 
upon  which  It  went  to  trlaL  Tbe  substan- 
tive part  oC  that  petition  rends: 

"Plaintiffs  further  state  that  on  the day 

of  — r-.  1895,  G.  M.  Hayes  and  his  wife,  Caro- 
line, J.  P.  Williams,  Nancy  Williams,  F.  JL 
Gwin,  and  Mary  P.  Gwin,  being  tibe  owners  of 
the  lands  hereinafter  described,  caused  to  be 
surveyed  and  laid  off  the  town  of  Gayoso  Oty, 
now  Hayti,  in  Pemiscot  county.  Ma ;  that  they 
had  s  plat  Uiereof  made  in  which  they  particu- 
larly set  farth  marked  and  designated  thereon 
streets,  alUiys,  and  a  block  known  as  block  No. 
2y :  that  said  idat  was  duly  signed  and  acknowl- 
edged by  the  said  G.  M.  Hayes  and  Caroline 
Hayes  and  others,  and  the  same  was  duly  filed 
on  reeerd  in  tbe  offie*  <^  the  raoordar  of  deeds 

for  the  county  of  Pemiscot,  Mo.,  in  Book , 

page ;  that  the  said  G.  M.  Hayes,  Caro- 
line Hayes,  and  others  by  said  plat  conveyed 
and  dedicated  to  tlie  d^endant  Pemiscot  coun- 
ty. Mo.,  said  block  No.  28  for  courthouse  pur- 
poses. 

"PlaintiSs  further  charge  and  aver  that  on  the 

day  of  April,  1901,  the  county  court  of 

Pamiseot  county.  Mo.,  by  its  order  duly  entered 
of  record,  ordered  that  one  C.  B.  Faris,  of  said 
county,  convey  by  proper  deed  to  the  defendants 
herein  said  block  No.  28,  and  that  said  order 
was  made  without  any  consideration  passing 
from  the  said  defendants  to  tbe  county  of  Pemi- 
scot, Mb. ;  that  afterwards,  to  wit,  on  the  13th 
day  of  April,  1903,  the  said  C.  B.  Paris,  in  pur- 
suance of  said  order,  eaecnted  and  delivered  to 
the  defendants  a  deed  purporting  to  convey  to 
them  the  aforesaid  property,  which  said  deed  was 

on  the day  of ,  190--.  duly  rendered 

in  Book  — — — ,  at  page ,  of  the  Deed  Rec- 
ords of  said  county  of  Pemiscot. 

"Plaintifb  charge  and  aver  that  the  said  coun- 
ty court  of  said  county  had  no  authority  to  or- 
der said  deed  made,  and  that  said  conveyance  and 
tbe  order  therefore  is  a  violation  of  tbe  trust 
created  by  said  dedication,  and  that  said  order 
made  by  said  court  is  void,  and  tbe  said  deed 
and  order  aforesaid  constitute  a  cloud  upon  the 
title  of  Pemiscot  county  to'  the  aforesaid  describ- 
ed real  estate. 

"Wherefore  plaintiffs  pray  that  the  court  de- 
clare said  order  of  the  county  court  aforesaid 
and  the  said  deed  aforesaid  to  be  void  and  of  no 
effect,  and  that  the  title  in  and  to  said  land  be 
divested  out  of  tlie  defendants,  and  veeted  in 
Pemiscot  county  as  trustee,  and  that  the  said 
court  declare  what  said  trust  be,  and  for  all 
such  further  relief  as  to  this  court  may  be 
proper." 

Upon  a  trial  of  the  cause  Judgment  went 
for  plaintiffs  nisi,  and  the  case  was  appealed 
to  this  court.  This  court  reversed  the  Judg- 
ment nisi,  and  directed  the  circuit  court  to 
enter  a  Judgment  vesting  the  title  in  tbe  de- 
fendants. These  several  Judgments  are  plead- 
ed as  res  adjudlcata  In  the  case  at  bar.  Tbe 
present  suit  was  filed  after  the  determina- 
tion of  the  case  of  Gaskins  et  aU  v.  Wllllajna 
et  aL  by  tbis  court  With  the  view  of  the 
law  which  we  entertain  the  foregoing  suflJ- 
cleutly  states  the  case. 

I.  This  court  has  tried  faithfully  to  finally 
determine  the  title  to  this  block  of  groond. 
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In  Gasklna  «t  aL  t.  WilUams  et  aL*  286  Mo. 
loc.  cit.  570.  130  a  W.  120.  36  L.  R.  A.  (N.  S.) 
603,  Ferrlas.  J.,  constrned  tbe  amended  i»ti- 
Hon  In  tbat  case  (which  we  have  outlined  In 
our  statement  of  this  case),  and  in  bo  doing 
eald: 

"If  we  should  content  onrselTea  witii  ritnply 
deciding  whether  or  not  the  deed  from  tbe  com- 
missioner, upon  the  order  of  the  county  court,  to 
the  defendants,  is  a  valid  instrument,  divesting 
ill  right,  title,  and  interest  out  of  toe  county, 
ve  would  have  no  hesitancy  in  holding  tbat  tbe 
wunty  court  had  no  authority  to  order  said 
deed,  and  tbat  such  deed  is  without  force  or  ef- 
fect. Thia  bkxdi  was  not  owned  by  tbe  county 
in  fee  aboolute,  but  was  held  in  trust  for  a  spe- 
cific use.  Therefore  the  statute  and  decisions 
referred  to  by  the  defendants  authorizing  such 
dee«l  do  not  apply.  If,  however,  we  were  simply 
to  decide  this  question,  it  wonld  leave  tbe  t«al 
question  in  dispute  to  be  settled  by  further  liti- 
gation. It  is  our  desire  to  put  an  end  to  liti- 
fttion  wh«iever  we  may  properly  do  so.  Wr 
think  the  pleadingi  are  brood  enough  to  tuhmit 
the  $uh*tanHal  fuesMon  <u  to  the  fire*e»t  monr 
enhip  of  thU  block  of  ground,  and  toe  thall  pro- 
teed  to  conMmr  Micfc  question."  (The  italics  are 
ours.) 

In  concluding  the  opinion  he  said: 

"The  finding  of  the  trial  court  that  the  order 
of  the  county  court,  and  the  deed  made  purau- 
ant  thereto,  were  null  and  void,  was  correct ;  but, 
if  the  judgment  ot  tbat  court  as  a  whole  should 
be  affirmed,  it  would  leave  the  matter,  as  we 
stated  at  the  beginning  of  thia  opinion,  still  open 
for  litigation.  In  order  to  establish  now,  final- 
ly, the  right  of  ownership  in  said  hloclc  29,  tbe 
jndsment  is  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  enter  a  de- 
cree vesting  the  title  to  said  block  29  In  the  de- 
fendants." 

Thus  it  Will  be  seen  that  a  faithful  effort 
has  been  made  to  fix  this  title.  The  Jndgmoit 
entered  under  our  mandate  in  this  case  is  the 
foundation  ot  one  of  the  pleas  of  res  Judicata, 
In  the  present  case.  We  will  discuss  this 
plea  later.  But  we  desire  to  discuss  the 
other  plea  of  res  Judicata  first,  and  that  we 
do  in  tbe  succeeding  paragraph. 

[1]  II.  After  the  Judgment  of  condemna- 
tion had  been  entered,  as  set  out  in  our  state- 
ment, and  after  tbe  heirs  of  tbe  grantors  in 
the  plat  (who  were  the  defendants  in  the  con- 
demnation proceeding)  had  failed  to  get  their 
money  from  the  city  for  the'  block  so  con- 
demned, these  heirs  of  the  grantors  in  the 
plat  brought  suit  ugaiust  the  city  of  Hayti  to 
qnlet  tbe  title.  Now,  note  tbe  parties.  The 
heirs  of  the  grantors  in  the  plat  were  tbe 
plahitiffs,  and  the  city  of  Hayti  was  the  de- 
fendant. Tile  thing  litigated  was  tbe  title  of 
tills  block.  The  judgment  found  tbe  heirs  to 
be  tbe  owner,  and,  further,  that  tiie  dty  of 
Uaytl  had  n6  interest  whatever  In  such  block. 
Now,  note  the  parties  to  the  present  suit 
The  plaintiffs  are  tbe  euccessors  iu  title  to 
the  heirs  of  the  grantors  in  tbe  platt  They 
are  the  purchasers  at  the  partition  sale, 
wherein  the  said  heirs  were  parties.  Tlie  de- 
fendant in  the  case  at  bar  is  the  city  of 
Hayti.  There  were  some  indlvidnal  defend- 
ants named  (inresamably  tbe  city  offlcera),  but- 
tbey  seem  to  Iiave  dropped  out  entirely,  and 


the  city  nlone  answered,  and  after  adverse 
Ju<^(ment  appealed.  The  snhject-matter  of 
litigation,  as  shown  by  all  the'  pleadings  In 
the  case  at  bar,  la  tbe  tlQe  to  this  bUxk  29 
in  said  dty  of  iHaytl.  The  petition  in  eject- 
ment and  the  general  denial  in  tbe  answer 
raised  that  issue.  Tbe  matters  pleaded  fur- 
ther by  tbe  city  in  tbe  equitable  portion  of 
its  answer  and  the  reply  of  the  plaintiffs  to 
the  same  raised  tbe  same  issue.  In  tbe  law 
the  parties  are  the  same,  because  these  plain- 
tiffs are  successors  in  title  to  the  plaintiffs  in 
the  suit  to  quiet  title  supra.  Thp  subject- 
matter  is  the  same.  Tbe  real  Issue  presented 
is  the  same,  and  under  all  the  authorities  the 
judgment  in  this  suit  to  quiet  title  in  tbe 
circuit  court  (and  unappealed  from  by  tbe 
city  of  Hayti)  is  a  former  adjudication  of  the 
question  involved  in  this  case.  It  is  res 
judicata.  Spratt  v.  Early,  199  Mo.  loa  cit 
501,  97  S.  W.  925;  Donnell  v.  Wright,  147 
Mo.  loc.  cit.  647,  49  S.  W.  874. 

[2.  SI  In  suits  to  quiet  title,  equitable,  as 
well  as  legal,  defenses  may  be  Invoked.  In 
tbe  case  at  bar  the  city  undertakes  to  say 
that  this  pr(4>erty  was  impressed  with  a  pub- 
lic use.  The  same  matter  ooold  tiave  (If  It 
was  not)  been  invoked  by  tbe  city  of  Hayti 
In  the  suit  to  quiet  title.  The  record  in  this 
case  does  not  show  what  the  defense  of  the 
city  was  in  tbe  other  case.  But  it  is  sufiScient 
for  us  to  say  that  the  very  matter  in  tbe  an- 
swer here.  In  tms  regard,  could  have  been 
pleaded  there,  and.  whether  pleaded  or  not, 
the  estoppel  by  judgment  Is  complete.  Spratt 
V.  Early,  199  Mo.  loc.  cit.  501,  97  S.  W.  925; 
Donnell  v.  Wright,  147  Mo.  loc.  dt.  647,  49 
S.  W.  874 ;  City  of  St  Louis  v.  United  Rail- 
ways, 263  Mo.  387, 174  S.  W.  78. 

There  can  be  no  question  that  this  Judg- 
ment In  the  drenit  court,  final  and  unappeal- 
ed from  as  it  is.  and  being  between  the  same 
parties,  and  covering  the  same  issues,  is  a 
bar  to  this  pre^nt  suit,  and  tea  tbia  rea- 
son. If  no  other,  tbe  Judgment  nisi  must  be 
affirmed. 

[41  III.  It  is  not  80  clear  whether  or  not, 
under  strict  technical  law,  the  judgment 
which  this  court  directed  in  the  case  of  Qas- 
Uns  et  al.  v.  Williams  et  aL,  285  Mo.  loc. 
dt  675,  189  S.  W.  117,  85  L.  R.  A.  (N.  &) 
608,  Is  a  bar.  The  defendants  in  tjiat  case 
are  tbe  predecessors  in  title  of  the  plalnttCfs 
in  this  case,  and  in  law  should  be  considered 
the  same.  The  plaintiffs  in  tbat  case  were 
property  owners  in  tbe  dty  of  Hayti  and 
Pemiscot  county.  The  dty  in  the  case  at  bar 
by  its  pleadings  professes  to  speak  for  tbe 
public  as  well  as  itself.  It  invokes  a  public 
use  as  the  title  against  tbe  plaintiffs.  Tbe 
same  thing  was  invoked  in  a  way  in  the 
Gtaaldns  Casa  It  was  clearly  tavoked  in  tbe 
original  petition,  and  Ferries,  J.,  under- 
stood the  amended  petition  to  be  brotld 
enough  to  try  the  very  title  to  this  block. 
Oasklns  et  al.  v.  Williams  et  al.,  285  Mo. 
loc.  dt  670,  139  S.  W.  117,  35  L.  R.  A. 
07.  S.)  603.    He  did  determine  tbe  very  qites- 
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tton  sought  to  be  determined  here,  and  whldi 
vms  determined  in  the  anit  to  quiet  title. 
The  ruling  in  that  case  in  the  constmetlon  of 
the  petition  made  the  subject-matter  in  Issne 
the  same  as  here.  The  parties  upon  one  side 
are  the  same  as  here.  The  only  difference  Is 
that  in  the  Gasklns  Case  members  erf  the  pub- 
lic were  seeking  to  have  the  real  title  de- 
termined, whereas  in  this  case  the  city  of 
Hayti  is  seeking  to  do  the  same  thing  for  the 
public.  It  is  a  close  question,  but  we  are  of 
opinion  that  this  Judgment  Is  likewise  good  as 
res  judicata. 

IV.  There  is  another  interesting  question 
suggested  by  this  record,  but  not  discussed  by 
counsel.  There  is  no  doubt  that  there  was  a 
statutory  dedication  of  this  block.  That 
dedication  was  to  "Pemiscot  county  for 
courthouse  purposes."  The  dedication  in  the 
case  at  bar  Is  a  common-law  dedication  for 
the  purpose  thus  stated  in  the  petition: 

"And  represented  t»  said  persons  at  the  time 
said  block  29  was  to  be  uted  by  the  p»iUo  for  a 
public  iquare  and  for  general  piiMio  purpotei, 
or  for  oourthoute  purposea  should  the  county 
seat  be  located  in  said  city  and  said  block  sdect- 
ed  for  a  courthouse  ^te." 

The  plat  was  on  file  which  completed  the 
statutory  dedicatiem  to  the  county.  In  Gas- 
klns T.  Williams,  supra,  we  held  that  the 
stntutory  dedication  was  one  "for  courthouse 
purposes"  solely,  and  further  held  that  the 
trust  Imposed  by  the  dedication  was  impos- 
sible of  performance,  and  the  fee  reverted  to 
the  grantors.  It  wUl  be  noticed  that  the  two 
purposes  (the  one  for  courthouse  purposes 
and  the  other  f<H*  general  public  purposes) 
are  conflicting  and  antagonistic.  The  county 
was  given  the  fee  in  one  case,  and,  had  it 
built  a  courthouse^  would  have  had  the  right 
to  control  this  block  for  that  sole  purpose.  It 
would  have  had  the  right  to  say  It  shall  not 
be  used  as  a  public  square  for  other  public 
purposes.  The  county,  under  our  holding  in 
Gasklns  ▼.  Williams,  snpm,  held  this  right 
until  In  July,  1911,  this  conrt  declared  that 
trust  to  be  at  an  aid. 

The  question  Is:  If  It  be  shown  that  par- 
ties have  made  a  valid  statutory  dedication 
of  property  for  one  purpose,  can  there  be 
declared  a  o(Mnmoa-law  dedication  for  a  sep- 
arate, and  distinct  purpose,  and  a  purpose  in- 
consistent '^Ith  the  statutory  grant?  We 
think  not  We  find  no  case  in  point,  but  It 
stands  to  reason  that  there  could  not  be  de- 
clared a  common-law  dedication  of  pnqperty 
for  a  different  purpose  which  had  been  in  due 
statutory  form  dedicated  for  a  given  specific 
purpose. 

In  the  pleadings  dt  the  case  at  bar  the  com- 
mon-law dedication  Is  alleged  to  have  begun 
very  shortly  after  the  statutory  dedlcati(m. 
A  further  question  is  suggested.  They  plead 
that  the  grantors  in  the  plat  stated  when  the 
lots  were  sold  that  this  block  of  ground 
would  be  a  public  square.    This  is  the  first 


step  tending  to  show  the  common-law  dedica- 
lion.  At  that  very  time  the  statutory  dedl- 
cation  was  a  matter  of  public  reoord,  and 
all  parties  had  to  take  notice  thereof,  as  <rf  a 
deed.  In  the  face  of  this  taxt  can  they 
(dose  their  eyes  to  the  record,  and  r^  npon 
the  statements?    We  leave  the  matter  here. 

Upon  the  wboie  tlie  Judgment  nisi  should 
be  affirmed. 

It  is  so  ordered. 

BOND,  J.,  concurs  in  paragraphs  I,  H,  and 
III  and  in  result.  Bt<AIR,  J.,  concurs  in 
paragraph  II  and  in  result    WOODSON,  J., 

not  sitting. 


WELLS  T.  NATIONAL  SURBTZ  CO.  et  aL 
(No.  1S826.) 

(St  Louis  Court  of  Appeals.    MlasourL    Mareb 
7,  1916.) 

1.  Barks  anb  BARXiifo  4=>S1— BKPLOTmm 

Rev.  St  1909,  <  1112,  dedating  that  tbe 
directors  may  appoint  and  remove  any  cashier 
or  other  o£Scer  or  employ^  at  pleasure,  which  is 
part  of  the  charter  of  state  banks,  must  be  deem- 
ed to  be  incorporated  in  a  contract  for  the  em- 
ployment of  the  cashier  for  the  term  of  ont 
year,  and  he  is  charged  with  notice  thereof. 

[Bd.  Note.— For  other  caies,  see  Banks  and 
Banking,  Cent  Dig.  H  82-88;  Dec  Dig.  «=> 
51.] 

2.  Maucious  Pboseouxioii  «=>16,  32  — Ac- 
tions—EasBNTiALS. 

To  make  out  a  case'  for  malicious  prosecu- 
tion, it  must  appear  that  the  prosecution  ter- 
minated without  a  conviction,  that  it  was  insti- 
tuted maliciously  and  without  probable  cause, 
and,  while  malice  may  be  inferral  from  want  of 
probable  cause,  no  recovery  can  be  had  where 
there  was  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
ProsecuUon,  Cent  Dig.  H  19-22,  69,  67,  68; 
Dec.  Dig.  <S=3l6,  32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malidous  Prosecutton.] 

8.  MAi.icioua  PBOBBCtmow  «=>24(3) — Pboba- 

BLK  Cause. 

Bank  directors  before  the  ezpiratioD  of  the 
year  for  which  a  cashier  was  engaged  termi- 
nated bis  employment.  On  the  last  day  of  his 
service  the  cashier,  who  insisted  the  directors 
had  no  right  to  terminate  the  employment  re- 
moved from  the  bank  funds  sufficient  to  pay  his 
salary  for  the .  remainder  of  the  year,  and  de- 
posited them  in  another  institution,  refusing  to 
make  restitution  when  it  was  demanded.  Rev. 
St  1909,  {  1112,  gives  the  directMS  of  a  bank 
authority  to  discharge  any  officer  at  pleasure^ 
while  section  4650  declares  that,  if  any  officei^ 
agent,  derk,  servant,  or  person  employed  shaQ 
embeszle  or  convert  to  his  own  use  without  the 
consent  of  his  employer  any  money  which  shall 
come  into  his  possession  by  virtue  of  hia  em- 
ployment he  is  guilty  of  embeszlement.  Htid, 
that  the  cashier  was  guilty  of  ombeadement  un- 
der the  statute  regardless  of  Ub  motives  in 
taking  the  funds,  and,  so  having  been  charged 
with  embezzlement,  he  cannot  recover  in  an  ac- 
tion for  malicious  prosecution,  those  charging 
him  having  probable  cause,  though  die  prosecu- 
tion was  dismissed. 

[Ed.  Note.— For  other  cases,  see  Malicioos 
Prosecution,  Cent.  Dig.  |  61;  Dec.  Dig.  *=» 
24(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  JShnbeilement] 
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Appeal  from  drcoit  Court;  iPemlacot  Ooon- 
tj;  Frank  Kelly,  Judge. 

Action  by  Charles  P.  Wells,  Jr.,  against 
the  National  Surety  Company,  a  corporation, 
and  others.  From  a  Judgment  for  defend- 
aots,  plaintiff  appeals.    Affirmed. 

B.  A.  UcKay,  Elreiett  Beeves,  and  C.  O. 
Shepard,  all  of  Caruth^rsTllle,  for  appellant 
A.  Sloan  Oliver,  of  Carnthersvllle,  Arthur  I* 
Oliver,  of  St  Louis,  and  Von  Mayes,  of  Hay- 
tl,  for  respondents. 

XORTONI,  J.  This  Is  a  suit  for  damages 
on  account  of  an  alleged  malicious  prosecu- 
tion. At  the  conclusion  of  the  evidence  the 
court  peremptorily  directed  a  verdict  for  de- 
fendant, and  plaintiff  prosecutes  the  appeal. 

[1-3]  It  appears  that  plaintiff,  Wells,  was 
cashier  of  the  Citizens'  Bank  of  Hayti,  and 
defendant  National  Surety  Company,  a  cor- 
poration, the  surety  on  his  bond  as  cashier. 
Defendant  Fred  Morgan  is  the  president  of 
the  Citizens'  Bank  of  Hayti,  while  defendant 
Bobert  W.  Inman  is  the  claim  adjuster  of 
the  National  Surety  Company.  The  records 
of  the  bank  in  evidence  disclose  that  plain- 
tiff. Wells,  was  elected  cashier  of  the  Cit- 
izens' Bank  of  Hayti  in  February,  1911,  for 
the  "ensuing  year,"  at  a  salary  of  $76  per 
month,  whereupon  his  bond  as  such  was 
made  by  defendant  surety  company.  About 
three  months  subsequent  thereto  the  board 
of  directors  of  the  bank  by  resolution  re- 
quested plaintiff's  reslgnatlou  as  cashier,  and 
this  he  declined  to  submit  l^hereupon  the 
board  of  directors  of  tbe  bank  passed  a  res- 
olution to  the  effect  that  his  services  as 
cashier  of  the  bank  sboald  terminate  on  May 
3,  1911.  Plalntlfl  remained  In  charge  ot  the 
bank  and  Its  funds  until  the  evening  of  May 
3d,  but  Insisted  all  of  the  time  that  he  was 
employed  for  one  year,  Inasmuch  as  the  rec- 
ord of  the  meeting  of  the  board  of  directors 
made  In  February  recited  his  employment 
for  the  ensnlng  year.  Plaintiff  offered  to 
contlnne  in  the  service  of  the  bank  for  the 
term  of  one  year  from  the  date  of  his  ap- 
pointment in  February,  and  insisted  the  board 
jras  without  authority  to  discontinue  his  em- 
ployment as  it  did,  to  take  effect  on  May  3d. 
In  this  view  plaintiff  insisted  that  he  was 
entitled  to  a  year's  salary,  and  on  the  dose 
of  business  May  3d  he  took  out  of  the  funds 
of  the  bank  $600  to  compensate  the  remainder 
ot  his  year's  salary  at  $75  per  month.  Plain- 
tifl  deposited  this  money  in  another  bank  to 
bis  personal  credit,  and  thus  converted  it  to 
his  own  use.  'Thereafter  the  officers  of  the 
bank  notified  defendant  surety  company  to 
the  effect  that  plaintiff  had  converted  $600 
ot  the  bank's  funds  to  his  own  use,  and  de- 
fendant Inman,  claim  adjuster  for  the  sure- 
ty company,  immediately  came  upon  the  scene. 
Inman,  together  with  defendant  Morgan,  pres- 
ident of  the  bank,  and  plaintiff,  had  a  meet- 
ing,  In  which  plaintiff  was  urged  to  surrender 
the  amount  of  $600  thus  taken  from   the 


funds  of  the  bank  and  pay  It  over  to  the 

bank,  but  plalntlfl  declined  to  do  thla^  The 
evidence  tends  to  prove  ,that  thereupon  de- 
fendant Inman,  acting  as  the  representative 
of  the  surety  company,  together  with  defend- 
ant Morgan,  president  of  the  bank,  called  up- 
on the  prosecuting  attorney  of  Pemiscot  coun- 
ty and  laid  the  facts  before  him,  and,  more- 
over, that  they  induoed  the  filing  of  an  in- 
formation against  plaintiff,  Wells,  by  the 
prosecuting  attorney,  charging  him  with  the 
embezzlement  of  $600  of  the  bank's  funds. 
Plaintiff  was  taken  into  custody,  entered  into 
a  recognizance  for  his  appearance  In  court, 
and  appeared  at  several  terms  of  the  court  to 
which  the  case  was  continued  at  the  instance 
of  the  prosecution.  Finally  the  prosecution 
for  embezzlement  was  dismissed  by  the  state, 
and  plaintiff  then  Instituted  this  suit  against 
defendant  surety  company,  its  agent,  Inman, 
and  Morgan,  president  of  the  bank,  as  for  a 
malicious  prosecution.  Manifestly  the  court 
properly  directed  a  verdict  for  defendant  be- 
cause it  appears  beyond  peradventure  that 
the  prosecution  was  instituted  on  probable 
cause  therefor.  It  is  certain  that  the  board 
of  directors  of  the  bank  was  authorized  to 
discontinue  plaintiff's  services  as  cashier  on 
May  3d  as  it  did,  and  this  is  true  notwith- 
standing the  record  of  the  board  made  In 
February  to  the  effect  that  he  .was  employed 
as  cashier  for  the  "ensuing  year."  Section 
1112,  B.  S.  1909,  which  Is  parcel  of  ^e  char- 
ter of  the  bank,  provides:  "The  directors 
may  appoint  and  remove  any  cashier  or 
other  officer  or  employe  at  pleasure."  This 
Is  a  declaration  of  sound  public  policy  on  the 
part  of  the  state  in  respect  of  such  offices  of 
trust  Of  this  statute  plaintiff  is  deemed  la 
law  to  have  had  full  knowledge  at  the  time 
of  his  employment  in  February,  and  It  Is  cer^ 
tain  that  It  entered  as  a  silent  factor  Into 
the  contract  entered  Into  between  the  bahk 
and  himself  for  his  services  as  cashier.  The 
board  of  directors  were  fully  authorized  to 
discontinue  his  employment  as  It  did  on  May 
Sd,  and  plaintiff's  salary  was  fully  paid  to 
that  date.  Therefore,  when  plaintiff  seized 
upon  the  opportunity  attending  the  last  day 
of  his  employment  In  the  bank  to  take  from 
Its  funds  $600  as  If  to  compensate  himself 
for  nine  months'  unearned  salary  without 
the  knowledge  or  consent  of  the  bank  and 
converted  this  money  to  his  own  use,  he  be- 
came an  embezzler  of  tliat  amount  In  contem- 
plation of  law.  It  is  essential  to  make  out  a 
case  as  for  malicious  prosecution:  First 
that  the  prosecution  complained  of  has  ter- 
minated without  a  conviction ;  and,  second, 
that  the  prosecution  was  instituted  malicious- 
ly; and,  third,  without  probable  cause.  It 
Is  true  the  prosecution  for  embezzlement  ap- 
pears to  have  been  terminated  through  dis- 
missing the  charge  against  plaintiff  and  It 
Is  true,  too,  that  malice  may  be  Inferred  from 
the  want  of  probable  cause;  that  Is,  from 
the  facts  and  drcnmstances  attending  the 
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sltaatlon  If  It  foffldently  appear  tttat  tli« 
prosecatlon  Is  without  probable  cause.  But, 
if  probable  cause  for  the  prosecution  appear, 
tlien  no  recovery  may  be  bad  In  any  event  In 
a  dvll  action  for  damages  on  account  of  such 
prosecution  so  Instituted  on  probable  cause. 
The  statute  on  embealement  (section  4S60,  R. 
S.  1908)  provides: 

"If  any  officer,  agent,  derk,  servant  or  collec- 
tor of  any  incorporated  company,  or  any  person 
employed  in  any  such  capacity,  shall  embezzle 
or  convert  to  his  own  use,  •  *  •  without  the 
assent  of  his  master  or  employer,  any  money 
*  *  *  which  Bfaall  have  come  Into  his  posses- 
sion or  under  his  care  by  virtue  of  such  em- 
ployment or  o£Sce,  he  shaU,  upon  conviction,  be 
punished,"  etc. 

Plalntilt  In  his  testimony  states  the  fact 
to  be  that  be  drew  the  $600  out  of  the  mon- 
eys of  the  bank  In  bis  charge  and  under 
bis  control  as  cashier,  and  that  he  did  this 
without  the  consent  or  knowledge  of  any  of- 
ficer of  the  bank  save  himself;  also  that  be 
did  not  ask  permission  of  any  one  connected 
with  the  bank  concerning  It.  Moreover, 
plaintiff  testifies: 

"I  put  it  [the  money]  to  my  own  use,  deposit- 
ed it  there  [in  another  bank],  and  converted  this 
amount  of  money  to  my  own  use  there  at  that 
time." 

Obviously  there  Is  no  question  for  the  Jury 
to  consider  under  such  testimony  as  this; 
for  plaintiff  confesses  that  he  converted  the 
funds  according  to  the  terms  of  the  statute 
above  quoted.  It  is  true,  under  another 
clause  of  the  same  section  of  the  statute,  that 
pertaining  to  taking  and  making  away  with 
or  secreting  funds  or  property  "with  Intent 
to  embezzle,"  the  question  of  intent  is  one 
for  the  jury.  But  under  the  clause  of  the 
statute  first  above  quoted  the  Supreme  Court 
has  several  times  declared  that  the  statute 
forecloses  the  matter  of  criminal  Intent  when 
it  appears  that  the  agent  or  employ^  took  the 
ftinds  of  the  corporation  and  converted  the 
same  to  his  own  use  without  the  assent  of  his 
employer.  So  much  appears  from  the  ex- 
press and  pointed  admissions  in  plaintiffs 
testimony,  for  he  says  in  so  many  words 
that  he  took  the  $600  without  the  knowledge 
or  consent  of  his  employer  or  without  the 
knowledge  of  the  oflBcers  of  the  bank,  and 
with  the  Intent  to  convert  it  to  his  own  use, 
which  he  did  at  the  time,  and  Indeed  per- 
sistently continued  to  hold  it  thereafter.  In 
State  v.  Silva,  130  Mo.  440,  463,  464,  32  S.  W. 
1007,  1014,  the  Supreme  Court  considered 
the  question  In  judgment  here  under  the 
provisions  of  the  statute  first  above  referred 
to,  and  declared  the  law  as  above  indicated. 
The  court  said: 

"The  only  intent  required  to  make  the  act  of 
conversion  of  the  corporation's  funds  felonious 
was  the  intent  to  convert  said  moneys  to  de- 
fendant's own  use  without  the  assent  of  his  em- 
ployer. It  was  clearly  within  the  power  of 
the  Legislature  to  declare  the  unlawful  appro- 
priation of  an  employer's  muney  by  his  agents 
and  servants  a  crime.  When  the  agent  or  serv- 
ant takes  his  employer's  money  with  the  intent 
to  convert  it  to  his  own  use  without  the  mas- 


ter's knowledge,  that  moment  !ie  la  guilty  of  the 
criminal  intent  denounced  lur  the  statate.  The 
law  will  not  enter  upon  the  uiqairy  with  him  as 
to  his  further  Intention  of  retummg  the  moner 
at  a  later  period  or  making  good  his  shortai^ 
when  called  to  account.  •  •  •  When  an  act 
forbidden  by  law  is  intentionally  done,  the  intent 
to  do  the  act  is  the  criminal  intent  which  im- 
parts to  It  the  character  of  the  offense,  and  no 
one  who  violates  a  law  which  he  is  oondosively 
presumed  to  know  can  be  heard  to  say  he  had  n« 
criminal  intent  in  doing  It." 

This  same  subdivision  of  the  statate  under 
which  defendant  was  Informed  against  by 
the  prosecuting  attorney  and  charged  with 
embezzlement  was  more  recently  expounded 
by  the  Supreme  Court  In  the  case  of  State  v. 
Lentz,  184  Mo.  223,  237,  241,  83  S.  W.  970, 
and  the  name  view  expressed  ctmcemlng  the 
Intent  essential  to  sustain  a  conviction  un- 
der It  Indeed,  the  statute  seems  to  be 
clear  touching  this.  In  that  It  denounces  the 
act  of  an  agent  converting  to  his  own  use 
the  money  of  bis  employer  under  bis  con- 
trol without  the  assent  of  the  employer.  It 
appears  conclusively  from  plaintiff's  testi- 
mony that  he  converted  $600  belonging  to 
the  bank  to  bis  own  use  without  the  consent 
of  the  bank,  and,  as  the  law  declares  such 
to  be  an  offense.  It  is  obvious  that  tbe  prose- 
cution was  instituted  on  probable  causa 
therefor,  and  the  court  very  properly  direct 
ed  a  verdict  for  defendants. 

The  Judgment  should  be  affirmed. 

It  Is  so  ordered. 

BI!7N0LiDS,  P.  J.,  and  ALLEN,  J.,  concur. 


DUCKWORTH  v.  CITY  OF  8PBINOFIELD. 
(Na  1681.) 

(Springfield   Court   of   Appeals.     MissouiL 

March  11,  1916k    Rehearing  denied 

AprU  15,  1916.) 

1.  Dedication   ®=5l6(l)— Mtjwicipai.  Cobpo- 
BATEONS  «=3648— Stbeet— Oekation. 

A  public  street  becomes  such  by  dedlcatioa 
by  the  owner,  as  by  deed,  plat,  or  an  equivalent 
by  process  of  condemnation,  or  by  adverse  user. 
[Kd.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  M  15,  17,  19; '  Dec.  Dig.  «=3l6a): 
Municipal  Corporations,  Cent.  Dig.  SI  1421, 
1422;  Dec.  Dig.  «=>64S.] 

2.  LnoTATiON  or  Aonona  «=>U(1)  —  Rux- 
NINO  OF  Statute  aoainst  Oovebnicent. 

The  statute  of  limitations  does  not  ma 
against  the  Dnited  States. 

[Ed.   Note. — For  other   cases,   see  limitatioB 
of  Actions,  Cent.  Dig.  K  85,  36;   Dec.  Di<;.  €=> 

3.  Mttnioipai.    Ookporations    «=>3T9  — 

STKKETa— ORANOINO    OKADB   9W   SIDEWAI.KS 
— LlA  BUJTT— STATUTB. 

Under  Rev.  St  1909,  {  9254,  containing  tbe 
chnrter  powers  as  to  streets  of  the  dty  of 
Springfield,  and  giving  it  power  to  open,  im- 
prove, and  control  streets,  avenues,  and  aiUera; 
where  the  city,  under  license,  revocable  at  will, 
from  the  Secretary  of  War,  regraded  the  sitie- 
walks  of  an  avenue  within  its  limits  which  wss 
owned  by  the  federal  government  running  to  a 
national  conetery,  the  city  was  not  liable  for 
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duDAMfl  oocudoned'  &  "piooetty  owiMfr'  by  slich 
reKradins,  as  ito  act  was  ultra  vires,  its  diarter 
powers  being  Omited  to  public  streets  and  ave- 
Dues  of  the  city,  wbile,  where  a  city  make^  im- 
provements  beyond  its  authority  and  goes  out- 
side of  its  corporate  limits  or  on  privato  proper- 
ty,  or  when  there  is  no  valid  orainance  autnor- 
izing  it,  it  Is  not  liable  for  damages  arising 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  {{  91T-dl8;  Dec  Dig. 
«=379.] 

4.  Municipal  CobforatioR8  4=9047  —  Ooit- 

TBOL  OF  Stsbbtb— AOQUISmoIT. 

By  the  extensittn  of  its  corporate  limits  a 
dty  acquires  control  over  aU  highways  formerly 
controlled  by  a  county  thereby  incladed  within 
it,  since  the  control  over  such  highways  passes 
by  virtne  of  the  state  law  from  the  one  pMitical 
subdivision  of  the  state  to  the  other,  accordingly 
as  the  highway  is  in  the  one  or  the  other. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Oorporations,  Gent  Dig.  {  1420 ;  Dec.  Dig.  *=> 
•47.] 

Appeal  from  Girctdt  Oonrt,  Oreene  Coonty; 
Arch  A.  Johnson,  Judge. 

Suit  by  J.  T.  Dnckworth  against  the  Olty 
of  Springfield.  From  a  Jadgment  for  plain- 
tiff, defendant  appeals.    Keversed. 

Fred  A.  Moon  and  Frank  B.  Williams,  both 
of  Springfield,  for  appellant  Mason  &  Page, 
of  Siiringfleld,  for  respondent 

STXraGIS,  J.  This  Is  a  suit  for  damages 
ransed  to  plaintlfTs  property  by  raising  the 
grade  of  the  street  on  which  plaintiff's  prop- 
erty abutted  tinder  dty  ordinances  enacted 
for  grading,  paving,  cnrblng,  and  sidewalk 
purposes  and  by  thereafter  causing  a  sidewalk 
to  be  constrncted  on  such  grade,  whereby 
plaintiff's  property  Is  left  some  8  feet  below 
sucii  grade.  The  defendant  denies  Its  lia- 
bility on  the  ground  that  any  action  on  Its 
part  In  this  respect,  and  whatever  it  did  In 
thl.^  connection  by  passing  ordinances,  letttug 
contracts,  etc.,  was  nltra  vires.  The  basis  of 
this  contention  by  the  dty  Is  that  the  street 
In  question,  known  as  the  "National  Bonle- 
vard,"  was  not,  at  the  time  of  said  street  be- 
ing so  Improved,  one  of  the  streets  of  said 
dty ;  that  the  dty  had  no  i>ower  or  ]nrisdle 
tlon  to  cause  snch  street  to  be  improved,  and 
any  attempt  to  do  so  was  utterly  Told.  The 
history  of  this  soK»lled  street  is  that  the 
I'nlted  States  aoqulicd  owneraUp  of  the 
National  Cemetery  some  three  miles  south  of 
Springfield,  presumably  under  authority  of 
section  4870,  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  1918,  f  9362),  relating 
to  sudi  cemeteries.  Such  ownership  was  con- 
ceded by  the  Leglslatnre  of  this  state  (Laws 
1877,  p.  350,  now  section  1812,  R.  S.  1909) 
ceding  to  the  United  States  fall  and  entire 
control  and  Jurisdiction  over  tbe  land  embrac- 
ed therein.  In  1884  the  United  States  pur- 
diased  from  John  S.  Phelps  a  strip  of  land 
80  feet  wide,  extending  from  the  then  corpo- 
rate limits  of  Springfield  U>  said  National 
Cemetery.  Said  land  was  conveyed  to  the 
United  States  by  warranty  deed  redUng 
tbereln  that  same  is — 


'%tr  the  purpose  of  a  toadway  from  the  dl7  ci 
Springfield,  Missouri,  to  the  National  Cemetery 
in  said  Greene  county,  Missouri,  or  for  building; 
a  roadway  upon." 

This  strip  of  land  became  an  entrance  to 
such  National  Cemetery,  and  tor  many  pur- 
poses a  part  and  parcel  tiiereof.  The  Nation- 
al government  thereafter  constructed  a  road- 
way thereon  known  as  the  "National  Boule- 
vard," and  the  same  has  been  used  as  such 
ever  since.  At  the  trial  the  following  agree- 
ment was  made  by  the  parties : 

"It  is  admitted  by  the  parties  that  the  Na- 
tional Boulevard  was  at  the  time  of  the  al- 
leged change  of  grade  a  national  way  of  the 
United  States  government  eztendine  from  Cher- 
ry street  in  the  dty  of  Springfield,  Mo.,  for  a 
distance  of  about  uree  miles,  to  the  National 
Cemetery,  which  is  a  cemetery  owned  and  con- 
trolled by  the  United  States  government  and 
in  which  deceased  soldiers,  only,  of  said  gov- 
ernment are  burled;  that  since  the  establish- 
ment of  such  roadway,  the  United  States  govern- 
ment has  ezerdsed  esduslve  oontrot  over  the 
same,  establishing  the  grade  of  the  same,  ma/- 
cadamizing  the  same,  putting  in  culverts  and 
waterways,  setting  out  shade  trees  and  caring 
for  them,  cnttlng  toe  grass  and  weeds  each  year, 
and  maintaining  nonces  along  the  same  for- 
bidding fast  drinng  and  the  burning  of  weeds  aa 
the  sama" 

After  this  roadway  was  acquired,  construct- 
ed, and  graded  by  the  United  States,  an  addi- 
tion to  the  dty.  including  the  lots  in  con- 
troversy, was  platted  abutting  on  this  boule- 
vard and  the  corporate  limits  of  the  dty  have 
been  extended  so  as  to  Include  the  same.  In 
1910  the  roadway,  of  this  boulevard  having 
already  been  brought  to  a  grade  by  the  United 
States,  the  lot  owners  and  dty  became  de- 
sirous of  further  improving  the  same  by  con- 
structing sidewalks  thereon.  The  following 
permit  was  thereupon  obtained: 

"The  dty  of  Springfield,  Missouri,  is  hereby 
granted  a  license  revocable  at  will  by  the  Sec- 
retary of  War  to  construct  and  maintain  a  side- 
walk on  and  along  the  Springfield  National  Cemr 
etery  Boulevard  within  the  dty  limita  of  Spring- 
field, Missouri;  this,  pending  legislation  by 
Congress  authorizing  the  conveyance  of  that  por^ 
tlon  of  said  boulevard  to  said  dty.  This  license 
is  given  subject  to  the  following  conditions :  1. 
That  the  work  herdn  permitted  to  be  done  shall 
be  subject  to  the  supervision  and  approval  of 
the  officer  of  the  United  States  in  charge  of  the 
locality  in  question. 

"Witness  my  band  this  3d  day  of  Jane,  1910. 
"Robert  Thaw  Oliver,  Asst  Sec.  of  War." 

Tbereapon  the  dty,  treating  this,  part  of 
the  boulevard  as  a  dty  street  passed  ordi- 
nances, the  regularity  of  which  is  not  ques- 
tioned, causing  a  sidewalk  to  be  constructed 
by  a  ccmtractor  In  front  of  plaintiff's  proper- 
ty, oonformlng  to  the  grade  of  the  roadway 
and  at  the  cost  of  the  property  owners.  The 
building  of  this  sidewalk  caused  the  alleged 
damage  to  plaintiff's  property. 

[1,  2]  That  the  part  of  the  National  Boule- 
vard thus  caused  to  be  Improved  by  the  con- 
struction of  this  sidewalk  is  not  one  of  the 
streets  of  the  dty,  though  within  Its  cor- 
porate limits,  must  follow,  we  think,  from 
the  facts  stated.     A   public  street  becomes 
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such  eltber  by  dedleatlon  by  the  owner  (by 
deed  or  plat  or  something  equivalent),  by 
process  of  condemnation,  or  by  adverse  user. 
Here  the  land  was  deeded  to  the  United 
States  and  continued  its  property.  Though 
used  by  the  public  for  travel  thereon  during 
the  last  30  years,  such  use  by  the  general 
public  has  been  purely  permissive  and  not 
adverse.  Besides  this  the  statute  of  limita- 
tions does  not  run  against  the  United  States. 
25  Cyc.  1006;  United  States  v.  Barnes  (C.  C.) 
31  Fed.  705.  Neither  the  state  nor  city  had 
ever  assumed  to  exercise  Jurisdiction  over 
this  highway  as  such,  or  to  take  (diarge  of, 
improve,  or  spend  public  money  thereon. 
These  powers  had  been  exercised  by  the  Unit- 
ed States. 

[3]  The  city  of  Springfield  as  a  municipal 
corporation  derives  all  its  powers  from  the 
state  of  Missouri.  It  possesses  such  powers 
as  its  charter  from  the  state  gives  it  Leach 
V.  CargiU,  60  Mo.  316.  Section  9254,  B.  S. 
1909,  contains  its  charter  iwwers  in  this  re- 
spect, and  the  powers  there  given  to  open, 
improve,  and  control  the  streets,  avenues, 
and  alleys  are  necessarily  limited  to  public 
streets,  avenues,  and  alleys  of  the  city — 
those  highways  which,  in  the  absence  of 
such  grant  by  the  state  to  the  city,  would  be 
controlled  by  the  state.  Unless  the  road  or 
street  Is  a  public  one,  and  such  as  the  state 
or  its  governmental  subdivision  has  acquired 
the  right  to  control  and  Improve,  then  it  is 
not  one  of  the  streets  of  the  dty.  The  fact 
that  a  roadway  over  which  the  public  has  a 
permissive  use,  but  which  is  being  maintain- 
ed and  controlled  by  some  one  other  than  the 
city,  and  especially  when  so  maintained  and 
controlled  by  the  supreme  governmental  au- 
thority, is  within  the  cori>orate  limits  of  the 
dty  does  not  make  it  a  street  of  the  city. 

[4]  The  facts  here  present  an  entirely  dif- 
ferent situation  than  that  of  a  public  road 
in  the  country  over  which  the  state  or  its 
subdivision,  the  county,  has  control,  and 
which  by  the  extension  of  the  corporate  lim- 
its of  some  city  comes  within  such  city.  In 
such  case  it  is  rightfully  held  that  the  con- 
trol over  such  highway  passes  by  virtue  of 
the  state  law  from  one  political  subdivision 
of  the  state  to  the  other  accordingly  as  the 
highway  is  in  the  one  or  the  other.  Kurta  v. 
Knapp,  127  Mo.  App.  608,  106  S.  W.  587; 
State  T.  FrankUn,  133  Mo.  App.  486,  113  S. 
W.  652;  section  10554,  B.  8.  1909.  That  this 
part  of  the  National  Boulevard  was  not  a 
street  of  the  city  and  subject  to  its  Juris- 
diction and  control  in  the  matter  of  making 
improvements  is  shown  by  the  fact  that,  be- 
fore attempting  to  construct  this  sidewalk, 
the  city  sought  and  obtained  permission  from 
the  United  States,  revocable  at  will,  to  con- 
struct and  maintain  a  sidewalk  thereon,  and 
such  permission  was  giveu  subjecting  the  do- 
ing of  any  such  work  to  the  supervision  of 
the  United  States. 


Under  the  most  favorable  view  of  tbe  case 
for  plaintiff,  the  city  is  shown  to  have  con- 
stmcted  this  sidewalk  <m  property  owned  by 
another  and  in  legal  contemplation  other 
than  one  of  tbe  streets  or  aTenues  of  tbe  dty. 
Where  a  dty  makes  improvements  beyond  its 
authority  because  outside  of  its  corporate 
limits  or  on  private  property  or  when  there 
is  no  valid  ordinance  anthorlzing  it,  the  dty 
is  not  liable  for  damages  arising  therefrom. 
In  McQuarter  t.  St  Josei^  134  Mo.  App. 
640,  114  8.  W.  1140,  where  the  dty  had 
caused  a  diange  of  grade  in  a  street  under  a 
void  ordinance,  it  was  held  that  the  dty  was 
not  liable  for  damages  to  an  abutting  land- 
owner since  the  void  ordinance  gave  the  con- 
tractor no  authority  to  do  the  work.  In 
Maudlin  T.  Oity  of  Trenton,  67  Mo.  App.  452, 
where  a  dty,  by  its  officers,  changed  the 
grade  of  a  street  without  any  vulid  aotbority, 
the  court  held  that  the  dty  was  not  liable 
for  damages  to  an  abutting  landowner.  In 
Kurtz  V.  Knapp,  127  Mo.  App.  608,  911,  106 
S.  W.  537,  the  court  assumed  that  if  im- 
provements were  made  on  private  property, 
a  tax  bill  therefor  would  be  void  because  of 
a  lack  of  authority  in  the  dty  to  make  any 
such  improvements,  and  this  court  directly 
so  held  in  Springfield  v.  Baxter,  180  Mo.  App. 
40,  165  &  W.  366.  This  court  also  held  in 
Bigelow  V.  Springfield,  178  Ma  App.  463,  102 
S.  W.  750,  that  a  dty  cannot  be  held  for 
damages  when  it  attempts  to  make  improve- 
ments beyond  the  scope  of  its  authority.  To 
the  same  effect  are  Bowland  v.  City  of  Gal- 
latin, 76  Mo.  134,  42  Am.  Bep.  395 ;  Becker  t. 
la  Crosse,  89  Wis.  414,  75  N.  W.  84,  40  U  B. 
A.  829,  61  Am.  St  Bep.  874;  ISUiott  on  Roads 
and  Streets  (3d  £d.)  f  |  687-600. 

The  temi>orary  permit,  revocable  at  will, 
given  by  the  United  States,  allowing  the  dty 
to  construct  and  maintain  a  sidewalk  on  this 
National  Boulevard,  instead  of  showing  an 
intention  of  the  landowner  to  dedicate  or 
grant  said  land  to  the  dty  for  one  of  its 
public  streets,  evinces  an  intention  to  the 
contrary,  in  that  the  United  States  retained 
its  Jurisdiction  and  control  ovw  the  same  as 
a  highway  tbe  same  as  if  such  permit  had 
been  granted  to  a  private  person. 

It  results  that  the  Judgment  of  the  trial 
court  Is  reversed. 

ROBERTSON,  P.  J.,  and  FABBINGTON, 
J.,  concur. 


STATE   ▼.   WILLIAMS.     (Na   1^60.) 

(St  Louis  Court  of  Appeals.    MissoorL    Hareh 
7,  1916.) 

1.  Inuictubnt  and  Infobuation  ^=>110(12) 
—  REQUisiTxa  of  AcctrsAiioK  — Folu>wino 
LAJNanAQK  or  Statute. 

An  information  for  vioIatioD  of  Rev.  St 
1909,  {  4713,  prohibitiug  any  one  from  unlaw- 
fully, willfully,  maliciously,  and  contemptuous- 
ly disquieting   and   disturbing  an   assembly  of 
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lieoi»l«  met  toe  a  lawfnl  parpoM,  -which  Informa- 
tioD  follows  the  language  of  the  statate,  U 
■nffident. 

[Ed.  Note. — For  other  cases,  see  Indictment 
ud  InformatioD.  Gent  Dig.  g{  291-294 ;  Dee. 
Dig.  «=9U0(1%).] 

2.  iRDICnOiNT  AND   InTOBHAnON   «=»125(19) 
— DUPUCITT. 

An  information  charging  that  defendant  did 
unlawfully,  willfully,  and  maliciously  and  con- 
temptuously disquiet  and  disturb  an  assembly 
of  people  met  for  a  lawful  purpose,  to  wit,  for 
literary,  social,  and  religious  puriKwes,  by  mak- 
ing a  noise,  bf  rode  and  indecent  behavior,  and 
b;  profane  discourse  within  a  church,  is  not 
bad  for  duplicity. 

[Ed.  Note.— For  other  eases,  see  Indictment 
ud  Infolmation,  Cent  Dig.  §  850;  Dec.  Dig. 
«=>125(19).] 

3.  Disturbance  or  Pubuc  AassMBLAOE  9=> 

11— EVIDKNOB— StmnCMNOT. 

Evidence  held  to  sustain  a  conviction  of 
disquieting  and  disturbing  an  assembly  met  for 
literary,  social,  and  religious  purposes. 

(Ed.  Note.— For  other  cases,  see  Disturbance 
«t  Public  Assemblage,  Cent  Dig.  {  39;  Dec. 
Dig.«=>ll.] 

Api>eal  from  Circuit  Court,  Madlsou  Coun- 
ty: Peter  H.  Hnck,  Judge. 
"Not  to  be  offldally  pubUahed." 
Jack  WUliams  was  convicted  of  disturbing 
a  public  assembly,  and  appeals.    Affirmed. 

B.  H.  Boyer,  of  Farmington,  for  appellant 
£.  D.  Anthony,  of  Fiederlcktown,  for  the 
Stat& 

ALXiKN,  J.  This  la  a  prosecution  under 
BecUon  4713,  Revised  Statutes  1909.  Defend- 
ant was  found  guilty,  and  bis  punishment  as- 
sessed at  a  fine  of  $1,  and  he  appeals. 

The  loformatlcMi  charges  that  the  defrad- 
ant,  "on  the  16th  day  of  November,  1912,  at 
and  In  the  county  of  Madison  in  the  state  of 
Missouri,  did  unlawfully,  willfully,  and  ma- 
liciously and  contemptuously  disquiet  and 
disturb  an  assembly  of  people  then  and  there 
met  for  a  lawful  purpose,  to  wit,  for  litera- 
ry, social,  and  religious  purposes,  at  the  Red 
Qiurch  In  Mine  La  Motte  In  said  Madison 
county  and  state  of  Missouri,  said  Red 
Ohurcb  being  set  apart  for  literary,  social, 
and  religions  purposes,  by  making  a  noise, 
by  rude  and  indecent  behavior,  by  profane 
discourse  within  said  Bed  Church,  against 
the  peace  and  dignity  of  the  state." 

The  evidence  for  the  state  went  to  show 
that  the  defendant  and  some  companions  cre- 
ated a  disturbance  in  an  assembly  of  persons 
met  in  the  basement  of  the  church  building 
mentioned  In  the  Information,  when  and 
where  a  church  entertainment  was  in  prog- 
ress, ultimately  resulting  in  "breaking  up" 
the  meeting.  The  testimony  is  that  the  de- 
fmdant  "staggered"  about  the  room,  talking 
in  a  load  voice,  and  making  much  noise ;  that 
be  created  a  disturbance  at  one  of  the  dining 
tables  by  loud  talking,  by  pouring  soup  over 
the  table  and  In  other  ways,  then  proceeded 
to  another  table  where  he  was  guilty  of  con- 
duct of  a  similar  nature,  and  Joined  with 


some  others  in  sndi  mde,  boistttNnis,  and  dis- 
orderly conduct  as  to  cause  the  meeting  to 
break  up  In  great  confusion. 

Defendant's  testimony  Is  very  brief.  He 
asserts  that  he  used  no  profane  or  vulgar 
language  and  denied  that  he  poured  soup  up- 
on the  table;  but  there  is  no  denial  on  his 
part  of  other  acts  and  conduct  of  a  disorderly 
nature  attributed  to  him  by  the  state's  wit- 
nesses. He  called  certain  witnesses  who  tes- 
tified that  they  saw  nothing  In  his  conduct 
to  attract  attention. 

[1]  It  Is  urged  here  that  the  information 
Is  insufficient  to  charge  an  oCTense  under  the 
law,  and  that  In  any  event  It  Is  bad  for  du- 
plicity. The  information  follows  closely  the 
language  of  the  statute,  charging  the  offense 
of  disturbing  a  meeting  or  assembly  of  people 
met  together  for  a  lawful  purpose.  It  clear- 
ly includes  every  element  necessary  to  charge 
the  offense.  See  State  v.  McDanlel,  40  Mo. 
App.  366. 

[2]  Though  defendant  filed  a  motion  to 
quash  the  Informatlpn,  it  did  not  attack  the 
information  for  duplicity,  and  the  motion  to 
quash  is  not  preserved  in  the  bill  of  excq>- 
tlons,  but  appears  only  in  the  record  proper. 
But  In  any  event  it  is  so  obvious  that  the  in- 
formation does  not  charge  more  than  one  of- 
fense as  to  leave  no  room  for  argument  See 
State  V.  McDaniel,  supra. 

[3]  The  point  made  that  the  evidence  Is  In- 
sufficient to  sustain  the  conviction  is  clearly 
without  merit  The  teetinumy  was  ample 
from  which  the  Jury  could  And  that  the  de- 
fendant 'did  "disquiet"  and  "disturb"  those 
assembled,  by  "making  a  noise,"  and  by 
"rude  or  indecent  behavior,"  within  the  place 
of  assembly,  In  violation  of  section  4718,  su- 
pra. In  our  Judgment  the  evidence  fully 
warrants  the  conviction,  and,  In  fact,  calls 
for  a  more  substantial  punishment  than  the 
nominal  fine  assessed. 

The  Judgment  Is  affirmed. 

BBTNOLDS,  P.  J.,  and  NORTONI.  J.,  con- 
car. 


Ex  parte  FISH,    (No.  1616a) 

(St  Louis  Court  of  Appeals.    Ifissouri.    March 

28,  1916.) 

1.  Habeas  Corfus  «=»22(b— Scopk  of  Wbit 
— II.I.EOAI,  Commitment. 

One  held  under  a  rtM  process  may  be  re- 
leased on  habeas  corpus;  tiierefore,  where  it 
was  contended  that  a  special  judge  who  commit- 
ted petitioner  had  no  authority,  that  question 
may  be  determined  on  application  for  the  writ. 
(Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  i  20;   Dec  Dig.  <»3>22(2).] 

2.  JtTDGES  «=»14— St.  Louis  Oomrr  op  Oana- 

NAI,    COKBKCnOR — STATUTES. 

Rev.  St  1909,  fS  3965,  5199,  relating  to  the 
selection  of  special  judges,  apply  to  the  appoint- 
ment of  special  judges  in  the  St  Louis  court 
of  criminal  correction. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  §47;    Dec.  «=sl4.] 
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8.  COUBTS  «=»117— Bboobd— Vkwtt. 

The  record  of  a  coart  importa  absolute 
ity. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent 
Ehg.  i  374;    Dec.  Dig.  <S=>117.] 

4.  Judges  «=>16(1)  —  Chanob  or— Speciai. 
Judges. 

Under  Rev.  St.  1909,  H  3965,  5199,  req>ee- 
tively  providing  that  where  the  parties  agree 
the  court,  when  disqualified,  may  appoint  a 
momber  of  the  bar  as  a  special  judge,  and  re- 
quiring, in  case  of  a  criminal  prosecution,  t"hat 
such  agreement  between  defendant  and  the  pros- 
ecuting attorney  be  in  writing  and  the  regular 
judge  approve  the  selection,  a  special  judge  ap- 
pointed to  sit  in  the  St.  Louis  court  of  crimi- 
nal correction  on  disqualification  of  the  regular 
judge  is  not  invested  with  jurisdiction,  where 
the  record  showed  that  the  parties  were  una- 
ble to  agree  on  the  selection. 

[Ed.  Note.— For  other  cases,  see  Judfires,  Cent. 
Dig.  {§  46,  53-56 ;    Dec.  Dig.  <S=>ie(l).] 

5.  CouBTfl  *=»114— Order  Nunc  Pro  Tuiro— 
Spkciai,  Judob— Appointmewt. 

A.  regular  judge  of  the  St.  Louis  court  of 
criminal  correction  cannot,  after  the  time  for 
appealing  has  elapsed,  alter  nunc  pro  tunc  an 
entry  showing  the  appointment  of  a  special 
judcre,  so  as  to  show  that  the  parties  consented 
to  his  appointment. 

[Ed.  Note.— For  other  cases,  see  Cotirts,  Cent 
Dig.  I  308;   Dec.  Dig.  <8=»114.] 

6.  JtTDOEs  <&=>18— Speciai,  Judge— Entries. 

Where  the  record  of  tlie  St  Louis  court  of 
criminal  correction  recited  that  the  parties 
were  unable  to  agree  on  the  appointment  of  a 
member  of  the  bar  as  a  special  judge,  the  regu- 
lar judge  having  disqualified  himself,  and,  on 
the  other  hand,  that  the  appointment  was  made 
by  oral  afrreement  Between  counsel,  the  recitals 
are  conSicting,  and  the  appointment  cannot  be 
upheld. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  i  63;   Dec,  Dig.  <S=j18.] 

7.  Judges  <S=»6  — De  Facto  OFnciBS  — Ap- 
pointment. 

A  member  of  the  bar,  improperly  appointed 
as  a  special  judge  on  disqnalincation  of  the  reg- 
ular judge,  is  not  a  de  facto  officer,  and  bis  a«ta 
will  not  be  upheld  as  such. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  iS  11,  12;    Dec.  Dig.  <8=»6.J 

"Not  to  be  offldaUy  published." 
Petition  by  William  E.  Fish  for  a  writ  of 

habeas  corpus.     Writ  issued,  and  petitioner 

discharged. 

Wm.  E.  Fish,  of  St  Louis,  In  pro.  per.  A. 
J.  Fltzsimmons,  of  St  Lonis,  for  respondent. 

ALLEN,  J.  The  petitioner  herein,  an  at- 
torney at  law,  sued  out  a  writ  of  habeas  cor- 
pus in  this  court,  asserting  that  he  was  un- 
lawfully restrained  and  deprived  of  his  lib- 
erty by  respondent,  the  sheriff  of  the  dty  of 
St  Louis,  to  whose  custody  he  had  been 
committed  to  enforce  the  payment  of  a  fine 
Imposed  upon  him,  as  for  contempt  of  court, 
by  one  sitting  as  special  judge  of  the  St 
Louis  court  of  criminal  correction,  division 
No.  2.  The  proceeding  before  us  calls  in 
question  the  Talidity  of  the  appointment  of 
the  so-called  special  judge  who  Issued  the 
commitment  In  question.  It  appears  that 
one  Campbell  and  one  Chrlsmer,  police  oflH- 


oers  oC  the  ctty  ot  St.  Lonla,  were  arraigned 
in  dlTlslon  No.  1  of  the  St  Louis  court  of 
criminal  correction,  charged  with  the  offense 
of  assault  and  battery;  but  the  judge  (tf 
that  division  of  the  court  aforesaid  dlsqoal- 
Ifled  himself,  and  tbe  cases  were  sent  on 
change  of  venue  to  division  Na  2  of  that 
court  The  regular  judge  of  division  Na  2 
lil^ewlse  disqualified  himself,  and  undertook 
to  appoint  an  attorney  at  law  as  special 
judge,  who  proceeded  to  try  these  prosecu- 
tions. The  proceedings  had  in  the  premises 
are  shown  by  the  following  entry  of  uecem- 
ber  29,  1915,  in  the  record  of  the  court  of 
criminal  correction,  division  No.  2,  before  us, 
viz.: 

"Now,  at  this  day,  this  cause  coming  on  for 
trial,  comes  the  prosecnting  attorney  and  the  de- 
fendants by  their  attorney.  Thereupon  Hon. 
Benj.  F.  Clark,  judge  of  this  court,  disqualifies 
himself  from  tne  trial  of  this  cause,  and  the 
parties  hereto  being  unable  to  agree  upon  some 
attorney  at  law  as  special  judge,  the  court  doth 
appoint  Wells  Blodgett  Priest  as  such  fecial 
judge  herein,  and  said  Wells  Blodgett  Priest 
being  duly  qnalified  and  sworn,  the  trial  of 
this  cause  proceeded,  and  the  defendants  tiav- 
ing  seen  and  heard  read  the  information  herao, 
say  they  are  not  guUty  In  manner  and  form 
as  theroin  charged,  and  the  court  having  heard 
the  evidence  and  liang  fully  advised  of  and  con- 
cerning the  premises,  doth  find  the  defendants 
guilty  of  the  said  charge  and  assess  their  pun- 
ishment at  a  fine  of  one  hundred  dollars  each 
and  thirty  days  each  in  the  jail  of  the  city  of 
St  Louis,  state  of  Missouri,  together  with  the 
cost  herein  accrued." 

Thereafter  on  January  16,  1916,  the  reg- 
ular judge  of  said  court  undertook  to  amend, 
nunc  pro  tunc,  the  record  of  December  29, 
1915,  quoted  above,  changing  that  portion 
thereof  with  which  we  are  Immediately  con- 
cerned so  as  to  read  as  follows: 

"Now,  at  this  day,  this  cause  coming  on  for 
trial,  comes  the  prosecuting  attorney  and  the 
defendants  by  their  attorney.  Thereupon  Hon. 
Benj.  F.  Clark,  judge  of  this  court  disqualifies 
himself  from  the  trial  of  tlus  cause,  and  the 
parties  hereto  being  unable  to  agree  upon  some 
attorney  at  law,  as  special  judge  herein,  by  oral 
agreement  between  William  E.  Fish,  attorney 
for  defendants,  and  Ray  Welnbrenner,  assist- 
ant prosecuting  attorney,  repreeentinK  the  state 
of  Missouri,  and  iion.  Wella  Blodgett  Priest 
was  selected  as  special  judge  to  try  udd  cause." 
etc. 

The  commitment  before  us  rerltes  that  on 
January  29,  1916,  In  the  St.  Louis  court  of 
criminal  correction,  "before  Wells  Blodgett 
Priest,  special  judge  in  the  case  of  State  r. 
Campbell  et  al.,  Wm.  E.  Fish  was  ciillty  of 
disorderly,  contemptuous,  and  Insolent  be- 
havior, committed  during  the  sittlufr  of  said 
court,  in  Immediate  view  and  presence  ot 
the  court,  and  directly  tending  to  Interrupt 
Its  proceedings  and  to  Impair  the  respect  due 
to  Its  authority,  in  this,  to  wit:  i 

"That  during  the  progress  of  the  hearing  en  1 
the  motion  for  a  new  trial  of  the  cause  wherein 
the  state  of  Misaenri  is  j^laintitf  and  Jaa.  R. 
Campbell  and  Octa  N.  Chrismer  are  defendants, 
when  tlie  court  ordered  the  sheriff  to  call  the  de- 
fendants in  the  said  cause,  William  E.  Fish, 
the  resrpondent  herein,  while  acting  aa  attorney 
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for  said  defondants,  arose  and  in  a  loud,  ddiant, 

snd  commanding  manner,  addressing  said  de- 
fendants Campbell  and  Onrismer,  said,  'I  com- 
mand yon  not  to  answer,*  then,  turning  towards 
and  addressing  the  coart,  be,  the  said  William 
E.  Fish,  said,  'The  defendants,  on  advice  ot  their 
attorney,  will  refuse  to  answer  any  call  or  obey 
any  order  by  Wells  Blodgett  Priest,  sitting  as 
special  judge  is  this  case,  "  and  that  the  court 
"did  consider  and  adjudjie  that  the  said  Wil- 
liam E.  Fish,  for  his  criminal  contempt  as  afore- 
said, pay  to  the  state  of  Missouri,  fbr  the  use  of 
the  city  of  St.  Louis,  a  fine  of  $10,  and  that  he 
be  committed  to  the  jail  of  the  city  of  St.  Louis, 
state  of  Missouri,  until  said  fine  is  paid  or  he  be 
otherwise  discharged." 

[1]  TblB  la  the  state  of  the  record  before 
08,  under  which  is  presented  the  qnestioii  of 
the  Jurisdiction  and  authority  of  the  so-call- 
ed special  judge  to  commit  the  petitioner  for 
contempt  It  cannot  be  doubted  that  one  held 
under  void  process  may  be  released  on  habeas 
corpus.  It  Is  weU  settled  that  "if  the  peti- 
tioner has  been  committed  by  one  havtag  no 
jurisdiction  whatsoever,  but  who  assumes  to 
exerdse  the  powers  and  authority  of  a  court, 
the  Talidlty  of  the  commitment  may  be  de- 
termined on  habeas  corpus."  See  E2x  parte 
Snyder,  64  Mo.  loa  dt  63 ;  Kz  parte  O'Brien, 
m  Mo.  477,  30  S.  W.  168 ;  Bx  parte  Creasy, 
213  Mo.  679,  148  S.  W.  914,  41  L.  B.  A.  (M. 
8.)  478;  In  the  Matter  of  Whicker,  187  Mo. 
App.  96,  173  S.  W.  88. 

[2-4]  Our  Supreme  Court  has  held  that 
sections  3965  and  6199,  Bev.  Stat  1909,  apply 
to  the  appointment  of  special  judges  tn  the 
St  Louis  court  of  criminal  correction.  See 
State  y.  Wilder,  198  Mo.  166,  96  S.  W.  910. 
Neither  of  these  sections  authorize  the  reg- 
ular judge  to  appoint  a  member  of  the  bar 
to  try  a  case  pending  i|i  the  court,  when  the 
regular  judge  Is  disqualified,  unless  the  par- 
ties agree  thereupon ;  and  under  section  5199, 
supra,  such  agreement,  between  the  defend- 
ant and  the  prosecuting  attorney,  must  be  la 
writing,  and  the  regular  judge  must  approve 
the  selection.  We  can  only  know  what  took 
place  in  the  court  of  criminal  correction  by 
and  through  the  record  of  the  proceedings 
therein  which  we  have  before  us.  Whether 
that  record  correctly  or  Incorrectly  states 
what  occurred,  we  cannot  go  behind  it  The 
tecord  Imports  verity  and  Is  conclusive  upon 
ns  In  this  proceeding. 

[S,  I]  The  original  entry  of  the  proceedings 
had  on  December  29,  1915,  recites  that  the- 
parties  were  unable  to  agree  upon  an  attor- 
ney to  act  as  special  Judge.  That  record, 
taken  alone,  upon  its  face  shows  that  the 
alleged  appointment  was  void,  and  that  the 
appointee  was  wholly  .without  jurisdiction 
and  authority  to  perform  any  of  the  func- 
tions of  a  judge  of  that  court  One  can  be- 
come Invested  with  jurisdiction  to  exercise 
the  powers  of  a  special  judge  only  in  the 
manner  prescribed  by  law.  Ladd  v.  Forsee, 
1C3  Mo.  506,  63  S.  W.  831 ;  Bank  v.  Graham, 
W7  Mo.  250,  48  S.  W.,  910.  The  amendment 
of  January  15, 1916,  was  an  attempt  to  make 


the  record  state  such  focts  as  would  bring 
It  within  the  law  and  validate  the  selection 
of  a  special  judge.  We  need  not  pause  to 
consider  the  question  of  the  power  of  the 
regular  judge,  la  any  event,  to  make  an  en- 
try of  this  character  In  a  case  in  which  he 
bad  disqualified  himself. 

For  another  reason,  the  attempted  amend- 
ment was,  we  think,  clearly  beyond  the  pow- 
er of  the  regular  judge.  The  St.  Louis 
court  of  crlmioal  correctioa,  though  a  court 
of  record.  Is  one  of  limited  jurisdiction  and 
statutory  origin,  not  proceeding  according 
to  the  course  of  the  common  law.  It  is  en- 
dowed .with  jurisdiction  In  misdemeanor  cas- 
es similar  to  that  conferred  ou  justices  of 
the  peace.  Ex  parte  O'Brien,  supra.  And  it 
must  follow  that  its  power  to  alter  or  amend 
the  record  entry  of  a  judgment  Is  similarly 
limited.  See  State  v.  Griffie,  118  Mo.  188,  23 
S.  W.  878.  Whatever  control  such  a  court 
(not  one  of  general  jurisdiction,  and  having 
no  terms  of  court)  may  have  over  its  own 
records.  It  may  be  safely  asserted  that  it  has 
no  power  to  change  Its  record  entry  of  a 
judgment,  after  the  time  limited  for  entering 
the  same,  to  show  jurisdictional  matters. 

But,  taking  the  amended  record,  we  regard 
it  likewise  Insufflcleat  to  show  aoy  jurisdic- 
tion or  authority  on  the  part  of  the  so-call* 
ed  special  judge  to  act  as  such.  The  amend- 
ed record  recites  on  the  one  band  that  the 
parties  were  unable  to  agree,  and  on  the 
other  that  the  appointment  was  made  by 
oral  agreement  between  counsel.  These  re- 
citals are  conflicting  and  self-destructive,  and 
constitute  what  is  termed  a  felo  de  se.  Such 
a  record  cannot  be  upheld  as  showing  com- 
pliance with  the  law  respecting  the  selection 
of  a  special  judge. 

[7]  The  argument  that  the  attorney  ap- 
pointed by  the  regular  judge  became  a  de 
facto  judge,  whose  acts  canaot  be  here  ques- 
tioned, needs  but  passing  notice.  Our  Su- 
preme Court  has  held  that  one  who,  without 
warrant  of  law,  is  called  as  a  special  Jndge 
to  preside  over  a  court  of  record.  Is  wholly 
without  jurisdiction  to  exercise  the  powers 
of  such  court,  and  that  his  acts  and  judg- 
ment have  no  legal  force  or  vitality.  Ladd 
V.  Forsee,  supra ;  Bank  y.  Graham,  supra. 

It  follows  that  the  petitioner  should  be 
discharged  from  the  custody  of  the  sheriff; 
and  it  is  accordingly  so  ordered. 

REYNOLDS,  P.  J.,  and  NOETONI,  J., 
concur. 


ANDERSON  v.  ST.  LOUIS  &  S.  F.  R.  CO. 
(No.  13900.) 

(St.  Louis  Court  of  Appeals.     MissourL 

March  7,  1916.    Reliearing  Denied 

March  28,  1916.) 

1.  Masteb   and    Servant   «»286(30)— Iwjtt- 
BIE8  TO  Sbbvant— Question  Fob  Juby. 
In  a  section  hand's  action  for  injuries  while 
riding  on  a  flat  car  which  was  derailed  as  the 
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result  of  a  collision  with  cattle  on  the  track,  the 
locomotive  engineer's  negligence  in  not  avoiding 
the  collision  held  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  1000,  1001;  Dec.  Dig. 
<S=>286(30).] 

2.  Mabteb  and  Servant  <e=289(32)— Inju- 
ries TO  Servant — CoNTRiBtrroBT  Negli- 
gence— Question  for  Jury. 

Where  a  section  hand,  engaged  in  throwing 
ties  ofE  a  fiat  car  as  the  train  moved  slowly,  did 
not  leave  the  car  when  he  had  unloaded^  it  and 
climb  over  other  cars  laden  with  cross-ties  cov- 
ered with  sleet  and  ice  to  take  refuge  in  the 
caboose  while  the  train  proceeded  three  or  four 
miles  to  a  siding  where  it  might  let  a  passenger 
train  in  its  rear  pass,  but  remained  on  the  flat 
car,  and  was  injured  when  it  was  derailed,  such 
section  hand  was  not  negligent  as  a  matter  of 
law. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  1124;  Dec.  Dig.  «=» 
289(32)1 

8.  Damages  <S=»  132(7)— Personal  Injxtrikb— 

Excessive  Verdict. 

In  a  section  hand's  action  for  injuries  re- 
ceived when  the  flat  car  on  which  he  rode  was 
derailed,  and  he  was  precipitated  down  the  rail- 
road embankment,  a  number  of  railroad  cross- 
ties  and  debris  coming  upon  him,  breaking  off 
and  crushing  up  both  bones  of  his  ankle,  and 
bruising  and  skinning  his  hips  cmd  other  por- 
tions of  his  body,  so  that  he  was  confined  in  the 
hospital  for  several  weeks,  and  was  on  crutches 
for  more  than  three  months,  and  used  a  cane 
for  three  months  thereafter,  being  a  young  man 
twenty-eight  years  of  age  when  injured,  and 
suffering  permanent  injury  and  pain  during  the 
five  years  from  the  accident  to  trial  of  the  cause, 
a  verdict  for  $7,600  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  $  378;  Dec.  Dig.  «=>132(7).] 

Appeal  from  Cireolt  Court,  Stoddard  Cotm- 
ty;  W.  S.  C.  Walker,  Judge. 
"Not  to  be  offlcially  published." 
Suit  by  Herman  B.  Anderson  against  the 
St  Louis  &  San  Francisco  Railroad  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Judgment  affirmed. 

W.  F.  Evans,  of  St.  Louis,  and  Moses  Why- 
bark  and  A.  F.  Stewart,  both  of  Cape  Girar- 
deau, for  aKiellant.  K.  C.  Spence,  of  Bloom- 
fleld,  and  Wilson  Cramer,  of  Jackson,  for  re- 
spondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
accrued  on  account  of  personal  Injuries  re- 
ceived through  the  negligence  of  defendant 
Plaintiff  recovered,  and  defendant  prosecutes 
the  appeal. 

[1]  Plaintiff,  a  section  hand  in  the  employ 
of  defendant,  was  engaged  on  the  day  In 
question  In  unloading  cross  ties  from  a  flat 
car  In  defendant's  train.  But  at  the  immedi- 
ate time  of  his  Injury  he  was  standing  on  the 
flat  car,  when  a  derailment  occurred  as  a  re- 
sult of  a  collision  between  the  locomotive  at- 
tached to  the  train  with  a  number  of  cattle 
on  the  track.  The  train  consisted  of  a  loco- 
motive and  tender,  six  fiat  cars  loaded  with 
railroad  crosa-tles,  and  a  caboose.  The  train 
moved  slowly  along  some  three  or  four  miles 
an  hour,  and  plaintiff  and  his  companions 


distributed  the  cross-ties  by  pushing  them 
from  the  flat  car  along  either  side  of  the 
track.     Four  of  the  cars  constituting  the 
train  were  supplied  with  air  brakes,  while 
two  of  them  were  not.     In  making  up  the 
train  defendant  had  so  placed  the  cars  as  to 
render  the  air  brakes  thereon  of  no  use  for 
the  purpose  of  checking  up  or  slowing  iti 
speed.    In  other  words,  defendant  had  plac- 
ed the  two  nonalr  cars  next  to  the  locomo- 
tive and  the  four  cars  equipped  with  air 
brakes  in  the  rear,  so  there  was  no  connec- 
tion with  the  air  brake  appliances  on  the  lo- 
comotive.   This  It  appears  rendered  the  train 
difficult  to  control.    After  plaintiff  and  his 
companion  had  pursued  their  work  for  a  time 
the  trainmen  discovered  defendant's  passen- 
ger train  approaching  from  the  rear,  and  the 
work  of  unloading  ties  was  susiiended  for  the 
while  until  the  work  train  on  which  plaintiff 
was  riding  could  be  run  some  3  or  4  miles  to 
the  station  of  Taskee,  where  It  was  Intended 
to  take  siding  and  permit  the  passenger  train 
to   pass.    The   work   train,   it  Is   said,   ran 
about  20  miles  per  hour,  and  wblle  approach- 
ing a  road  crossing  at  which  a  bridge  was 
Immediately  adjacent  the  locomotive  collided 
with  a  number  of  cattle  on  the  track,  and  oc- 
casioned a  derailment  of  the  flat  car  on  which 
plaintiff  was  standing  at  the  time,  precipitat- 
ing him  forward  down  the  embankment  to 
his  injury.    The  case  proceeds  In  the  view 
that  defendant  was  negligent  in  making  up 
its  train  through  placing  the  cars  equipped 
with  air  brakes  In  the  rear  and  the  nonair 
cars  adjoining  the  locomotive  so  as  to  render 
the  whole  more  or  less  unmanageable;    also 
defendant  Is  averred  to  have  been  negligent 
In  operating  Its  train  18  or  20  mUes  i>er  hour 
in  the  circumstances  stated  at  the  place  in 
question  without  providing  means  to  control 
it.    These  two  matters,  it  Is  said,  conspired 
proximately  to  the  Injury  of  plaintUf.    The 
evidence  abundantly  supports  the  averments 
of  negligence  relied  upon  In  the  petition,  but 
It  Is  argued  that  It  does  not  appear  the  cat- 
tle came  upon  the  track  a  sufficient  length  of 
time  before  the  approach  of  the  locomotive 
to  enable  the  engineer  to  avert  the  collision, 
even  though  the  train  were  well  equipped 
with  brakes.    It  is  to  be  said  that  the  point 
of  collision  was  at  the  crossing  of  a  public 
highway,  where  ordinary  care  cast  the  duty 
on  the  engineer  to  -be  on  the  lookout    It  ap- 
pears the  railroad  curved  immediately  adja- 
cent to  the  crossing,  but  the  inside  of  the 
curve  was  on  the  aide  of  the  engineer,  who 
controlled  the  movements  of  the  locomotive. 
The  evidence  is  that  the  locomotive  engineer 
had  a  clear  view  of  the  crossing  for  485  feet 
before  coming  upon  It,  and  that  33  head  of 
cattle  were  about  the  crossing  at  the  time. 
It  is  said  some  of  the  cattle  were  on  the 
track,  and  some  on  either  side.    It  Is  true  the 
witness  does  not  say  in  terms  that  the  cattle 
were  standing  upon  the  track  when  the  loco- 
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modve  came  Into  view  485  feet  away,  but  he 
does  say  that  he  saw  the  cattle  on  the  track 
and  heard  the  train  approaching  and  saw  the 
collision  shortly  thereafter.  Obviously  this 
Is  sufficient  to  afford  a  reasonable  lnfer«ice 
that  the  cattle  were  on  the  track  when  the 
locomotlTe  came  into  view  485  feet  away.  A 
locomotive  engineer  testified  that  at  the  rate 
of  speed  the  train  was  then  traveling  It  could 
have  been  stopped  before  colliding  with  the 
cattle  on  the  track,  averting  the  derailment, 
If  It  had  been  property  equipped  with  air.  It 
is  clear  the  evidence  made  a  case  for  the 
Jury. 

[2]  It  is  argued  plaintiff  should  be  declared 
negligent  as  a  matter  of  law  because  he  re- 
mained on  the  flat  car  during  the  time  and 
did  not  take  refuge  in  the  caboose  or  locomo- 
tive after  the  work  of  throwing  off  the  ties 
was  suspended  and  while  the  train  was  pro- 
ceeding some  3  or  4  miles  to  Taskee  station. 
But  manifestly  this  argument  is  without  mer- 
it It  api)eani  plaintiff  remained  on  the  flat 
car  where  he  had  been  assigned  to  work,  and 
to  have  taken  refuge  elsewhere  it  was  neces- 
sary for  him  to  climb  over  cars  laden  with 
cross-ties  which  were  covered  with  sleet  and 
Ice.  The  question  cancemlng  plaintiff's  con- 
tributory negligence,  however,  was  said,  on  a 
former  appeal  of  this  identical  case,  to  be 
one  for  the  Jury,  as  will  appear  by  reference 
to  Anderson  v.  St.  Louis  A  S.  F.  R.  Co.,  148 
Mo.  App.  266, 130  S.  W.  82;  Id.,  164  Mo.  App. 
357,  144  S.  W.  U98. 

[3]  Plaintiff  received  his  injury  alwnt  sev- 
en years  ago.  The  suit  lias  been  pending  a 
long  time.  It  is  said  to  have  been  tried 
three  times.  On  the  first  trial  plaintiff  re- 
covered a  verdict  of  $5,000;  on  the  second 
trial  a  verdict  of  91,760;  and  on  the  third 
and  last  trial  a  verdict  of  $7,500.  It  is  ar- 
gued this  verdict  is  excessive,  but  the  trial 
court  approved  It,  and  we  are  indisposed  to 
do  otherwise.  At  the  derailment  of  the  car 
plaintiff  was  precipitated  down  the  railroad 
embankment,  and  a  number  of  railroad  cross- 
ties  and  debris  came  upon  him.  Both  bones 
of  his  ankle  were  broken  off  and  crushed  up 
— that  is,  fractured  at  the  ankle  joint — and 
his  hips  were  bruised  and  skinned,  as  were 
also  other  i)ortions  of  his  body.  He  was  con- 
fined In  the  hospital  for  several  weeks,  and 
hobbled  atonnd  on  crutches  more  than  three 
months,  and  nsed  a  cane  for  three  months 
thereafter.  He  was  a  young  man  twenty- 
eight  years  of  age  at  the  time  of  his  injury, 
and  the  evidence  la  that  his  Injury  is  perma- 
nent ;  that  is,  his  ankle  is  more  or  less  stiff 
and  tnms  when  be  attempts  to  use  it.  He 
wears  a  cnff  or  collar  abont  it  Plaintiff  tes- 
tified, too,  that  he  suffered  pain  from  his  in- 
jury during  all  of  the  five  years  thereafter 
until  the  last  trial  of  the  case.  On  this  evi- 
dence we  do  not  regard  the  recovery  as  exces- 
sive. The  other  arguments  put  forward  In 
the  brief  have  be^  duly  considered,  bnt  we 


do,  not  regard  them  of  suflSdent  merit  to^ac^ 
rant  discussion  in  the  opinion.  The  case  &j^ 
pears  to  have  been  well  and  fairly  tried. 

The  Judgment  should  be  affirmed. 

It  is  so  ordered. 

RBYNOLDS,  P.  J.,  and  AIXEN,  J„  con- 
cur. 


STROTHEE  v.  McFARLAND.     (No.  14092.) 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

7,  1916.) 

1.  Evidence  ^=9248(1)— Aduibsions—Owneb- 
BHiP  op  Pbopkktt. 

In  suit  against  a  county  collector  of  revenue 
for  conversion  of  a  wife's  carriage,  defendant's 
testimony  that  the  carriage  was  never  assessed, 
as  the  property  of  the  wife,  but  that  her  hus- 
band included  It  in  his  assessment  list  and  paid 
the  taxes  thereon,  was  inadmissible,  as  a  nus- 
band  cannot  admit  away  by  parol  or  deed  hia 
wife's  separate  property  rights. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  953,  956,  959,  963,  964 ;  Dec  Dig. 
<&=>248(1).] 

2.  Evidence  €=317(1)— Hkabsat. 

In  suit  for  conversion  of  a  wife's  carriage, 
defendant's  testimony,  that  the  husband  stated 
he  was  sorry  suit  had  been  instituted,  and 
that  the  wife's  brother  had  procured  it,  the 
statements  attributed  to  the  husband  not  having 
been  made  in  the  presence  of  plaintiff  wife,  was 
inadmissible  as  hearsay. 

[EkL  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  i  1174;   Dec.  Dig.  ®=>317(1).] 

8.  HUBBAKD  AHD  WlTE  lS=»10fl)— WIFE'S  SeP- 
AEATB  PBOPEBTT— HDSBAND'b  ASSEBTION  OF 
OWHEBBHIF. 

The  property  of  a  wife  in  personalty  is  not 
affected  by  her  husband's  assertion  of  ownership 
therein  without  her  assent. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,   Cent.   Dig.   {{   38,  46;     Dec  Dig.   <S=s. 

Appeal  from  Circuit  Court,  Pemiscot 
County;   Frank  Kelly,  Judge. 

"Not  to  be  oflScially  published." 

Suit  by  Belle  Strother  against  J.  W.  Mc- 
Farland.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded. 

See,  also,  166  Mo.  App.  364,  148  S.  W.  988. 

C.  6.  Shepard  and  Everett  Beeves,  both 
of  Caruthersvllle,  for  appellant  H.  L.  Ward, 
of  Caruthersvllle,  for  respondent 

MORTONI,  J.  This  Is  a  salt  in  trover  as 
for  conversion,  ^e  finding  and  Judgment 
were  for  defendant  and  plaintiff  prosecutes 
the  appeal. 

[1-S]  Plaintiff,  Belle  Strother,  is  the  wife 
of  Jefferson  D.  Strother,  and  defendant  was 
at  tbe  time  the  present  controversy  origin- 
ated collector  of  the  revenue  In  Pemiscot 
county.  It  appears  that  Jefferson  D.  Stroth- 
er owed  certain  taxes  and  defendant  collec- 
tor levied  upon  and  sold  a  carriage  to  liqui- 
date the  amount  Plaintiff  asserts  the  car- 
riage so  levied  upon  and  sold  as  the  property 
of  her  husband  belonged  to  her,  and  institut- 
ed this  suit  in  conversion  against  defendant 
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strip  of  ground  In  controversy  for  the  dty'e 
purposes.  At  this  time  plaintiff  bad,  ac- 
cording to  his  testimony,  from  five  to  seven 
tons  of  coal  upon  the  ground  formerly  oc- 
cupied by  tbe  engine  bouse,  and  this  de- 
fendant removed.  Litigation  followed  with 
which  we  are  not  here  concerned;  though 
it  may  be  stated  incidentally,  that  the  rec- 
ord discloses  that  plalntifl  was  restrained 
from  i-eplaclng  tbe  fence,  and  that  defendant 
proceeded  to  and  did  build  its  city  hall  upon 
this  strip  at  or  near  tbe  northern  line  tbereof. 
[1]  I.  The  action  of  the  court  in  permitting 
plaintiff's  counsel  to  make  certain  remarks  in 
bis  opening  statemMit,  over  tbe  objections  of 
defendant,  and  to  which  exceptions  were 
duly  saved,  is  assigned  as  error.  Among 
other  things,  plaintiff's  counsel  in  r^erring 
to  the  entire  lot  of  land  which  plaintiff  claim- 
ed, including  the  strip  In  controversy,  said: 

"Mr.  Oliver,  in  my  i>re8ence,  told  Mr.  Under- 
wood that  be  had  examined  tbe  title  to  this  pro]^- 
erty,  and  if  he  bought  it  he  would  get  a  good  ti- 
tle. Mr.  Underwood,  relyin|;  on  these  state- 
ments, paid  his  money  for  this  property." 

[2,  3]  We  think  that  this  assignment  of  ei^ 
ror  is  well  taken.  Tbe  merits  of  tbe  title 
caimot  be  inquired  into  In  an  action  of  this 
character.  See  section  7677,  Rev.  Stat.  1909 ; 
Underwood  v.  Caruthersvllle,  146  Mo.  App. 
288,  129  S.  W.  1076  and  cases  cited.  And 
evidence  concerning  tbe  title  Is  Inadmissible 
unless  it  be  in  a  case  where  evidence  of  this 
character  is  pertinent  to  the  Issue  of  plain- 
tiff's possession.  See  Moore  v.  Sboup,  123  Mo. 
App.  409,  100  S.  W.  53.  And  in  any  event 
the  statement  by  counsel  to  tbe  effect  that 
be  heard  an  attorney  advise  plaintiff  as  to 
tbe  title,  and  that  plaintiff  relied  upon  this, 
was  prejudicial.  Later  jwbeu  plaintiff  under- 
took, of  his  ovni  initiative^  to  testify  to  this 
same  thing,  an  objection  was  sustained  and 
his  testimony  stricken  out.  But  tbe  state- 
ment of  plaintiff's  counsel  quoted  above,  and 
others  of  much  the  same  tenor  and  purport, 
were  permitted  to  be  made  to  tbe  jury.  Such 
statements  we  think  were  clearly  prejudicial 
to  the  defendant 

II.  Though  upon  tbe  former  appeal  it  was 
suggested  in  the  opinion  that  tbe  instruc- 
tions should  be  few  and  couched  in  simple, 
plain  language,  the  cause  upon  this  last  trial 
was  submitted  to  the  jury  by  sixteen  instruc- 
tions. Nine  of  them,  according  to  tbe  ab- 
stract before  us,  were  given  at  plaintiff's  re- 
quest, and  seven  at  the  request  of  defendant. 

[4]  Several  of  plaintiff's  instructions  are 
complained  of.  The  first  told  the  jury  that 
if  they  found  that  plaintiff  "had  such  peace- 
able possession  of  tbe  strip  of  land  in  ques- 
tion, as  to  use  said  land  for  a  coalyard  and 
to  use  said  strip  of  land  in  connection  with 
bis  lot  adjoining  tbe  strip  in  dispute  as  a 
coalyard,  and  a  place  to  do  public  weighing," 
and  that  defendant  entered  thereupon,  re- 
moved plaintiff's  coal,  fence,  eta,  and  against 
plaintiff's  will  took  possession  of  the  land, 
then  to  find  for  plaiutlfC    This  told  the  Jury, 


in  effect,  that  the  mere  fact  that  plalntiit 
made  some  wte  of  this  strip  in  connection 
with  bis  business  sufiBced  to  show  such  pos- 
session in  plaintiff  as  to  entitle  b<i"  to  main- 
tain the  action.    This  was  error. 

[I]  Another  instruction  for  plaintiff  is  as 
f 0II0.WS : 

"That  the  plaintiff  was  in  good  faith  in  erect- 
ing the  fence  spoken  of  by  the  witnesses,  and 
which  defendant  is  charged  with  having  torn 
down  at  the  time  of  the  alleged  forcible  entry, 
and  that  plaintiff  did  not  erect  said  fence  solely 
for  the  purpose  of  securing  some  advaotase  in 
expected  litigation  between  him  and  the  defend- 
ant, then  you  should  find  the  defendant  guilty  of 
forcible  entry  and  detainer  and  that  plaintiff  is 
entitled  to  the  possession  of  the  land  in  ques- 
tion." 

While  it  was  said  in  the  opinion  In  tbe 
former  appeal  that  the  good  faith  of  plain- 
tiff In  erecting  the  fence  was  "the  real  issue 
in  this  case,"  an  Instruction  such  as  that  un- 
der discussion  should  not  be  given  to  tbe 
Jury.  It  purports  to  cover  tbe  entire  case 
and  directs  a  verdict  for  plaintiff  without  re- 
quiring a  finding  of  the  essential  elements 
necessary  to  a  cause  of  action  for  forcible  en- 
try and  detainer. 

III.  There  are  other  questions  pertaining 
to  the  instructions,  but  they  need  not  be  dis- 
cussed. It  is  clear  that  the  errors  noted,  it 
not  others,  are  such  as  to  necessitate  the  re- 
versal of  tbe  judgment  and  the  remanding 
of  the  cause  for  another  trial.  But  tbe  writ- 
er is  of  the  opinion  that  plaintiff  made  no 
case  for  the  Jury,  and  that  our  order  should 
be  one  of  outright  reversaL 

The  undisputed  facta  show  tbat  defendant 
bad  iwssession  for  some  years  of  this  entire 
strip  of  land  in  controversy.  Indeed,  tbe 
city's  engine  bouse  was  built  upon  and  occa- 
pied  for  years  a  very  considerable  part  of  it 
This  engine  house  was  connected  with  the 
dty  hall;  tbat  is,  as  plaintiff  himself  testi- 
fied, "It  was  joined  on  the  end  of  the  comer 
room  of  tbe  dty  hall."  The  two  lots,  belong- 
ing respectively  to  plaintiff  and  defendant, 
are  rectangular  In  shape,  as  are  the  other 
lots  in  this  block.  The  fact  that  the  dty's 
buildings  covered  the  greater  part  of  one  end 
of  this  strip  of  land  was  notice  to  plaintiff, 
and  to  every  one  else,  that  the  dty's  posses- 
sion extended  at  least  to  the  rear  wall  of  the 
engine  house.  When  plaintiff  purchased  his 
lot,  he  fenced  it  on  three  sides,  but  did  not 
place  a  fence  between  his  lot  and  tbat  of  de- 
fendant. It  appears  that  be  did  place,  <m  or 
about  tbe  line  which  he  has  assorted  to  be 
tbe  true  line,  a  "bulkhead,"  extending  for  a 
short  distance  only,  and  intended  to  support 
coal  which  he  might  store  upon  the  premises. 
It  was  evidently  a  simple  affair,  made  ot 
planks  to  prevent  the  coal  from  rolling  about 
It  did  not  extend  acroes  the  entire  lot  to  the 
engine  house,  and  it  does  not  appear  that  it 
was  put  up  as  and  for  a  fence.  In  order  to 
define  a  possession  then  claimed  by  plaintiff, 
but  merely  to  support  his  coal.  It  ffell  down, 
and  It  la  conceded  tbat  It  bad  been  removed 
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or  h&d  disappeared  altogetber  prior  to  the 
tline  ol  the  erection  by  plaintiff  of  the  fienoe 
in  March,  1907. 

Kespondent  contends  that  plahitlff  had 
been  in  possession  of  this  strip  of  ground,  ex- 
clusive of  that  occupied  by  the  engine  room, 
for  a  i>erlod  of  more  than  two  years  by  rea- 
son of  his  use  thereof  in  connection  with  his 
coalyard.  But  It  does  not  appear  that  plain- 
tiff's acts  In  this  connection  were  of  such 
character  as  to  give  him  a  possession  which 
the  law  will  recognize  and  protect  under  the 
circumstances.  It  was  an  open,  notorious, 
and  visible  fact  that  defendant's  buildings 
extended  over  and  stood  upon  one  end  of  this 
strip.  Its  occupancy  of  Its  lot  was  such  orig- 
inally as  to  carry  with  it  the  possession  of 
the  entire  lot,  including  the  strip  in  con- 
troversy. After  plaintiff  had  acquired  the 
lot  in  the  rear  of  defendant's  lot,  he  began, 
according  to  his  testimony,  to  dump  coal 
upon  a  part  of  that  portion  of  the  strip  not 
occupied  by  the  engine  bouse.  As  plaintiff 
said,  no  one  objected  to  this.  He  did  not 
have  coal  stored  upon  his  premises  through- 
out the  entire  year.  He  dealt  therein  in  a 
small  way,  and,  as  he  testified,  was  con- 
stantly hauling  coal  in  and  out  "during  the 
winter  and  early  fall." 

Granting  that  plaintiff  from  time  to  time 
dumped  coal  upon  some  of  this  ground,  and 
that  he  and  those  dealing  with  him  drove 
over  some  of  it  from  time  to  time,  these  acts 
do  not  appear  to  show  such  possession,  un- 
der the  circumstances,  as  to  entitle  plaintiff 
to  maintain  this  action.  In  suits  of  this 
character,  what  acts  will  constitute  posses- 
sion is  a  matter  for  the  courts.  De  Graw  v. 
Prior,  00  Mo.  56.  And  the  facts  shown  in 
evidence  do  not  make  it  appear  that  plaintiff 
ever  acquired  open,  equivocal,  and  well-de- 
fined possession  of  this  land. 

After  acquiring  his  lot,  plaintiff  did  not 
undertake  to  inclose  this  strip  therewith  by 
a  fence,  or  otherwise  definitely  estabLbsh  the 
line  later  claimed  by  him  to  be  the  true  line. 
The  so-called  bulkhead  (to  which  tdalntiff 
sometimes  refers  in  his  testimony  as  a  bulk- 
bead  fence)  was,  as  said,  not  a  fence  at  all. 
It  did  not  extend  entirely  across  the  vacant 
portion  of  the  lot,  and  was  evidently  not  in- 
tended to  mark  the  boundary  of  the  posses- 
sion claimed  by  plaintiff.  Its  purpose  was 
merely  to  prevent  plaintiff's  coal  from  rolling 
about.  And  it  later  disappeared  altogether, 
leaving  nothing  to  definitely  determine  the 
boundary  line.  Any  physical  possession  aris- 
ing by  virtue  of  it  was  abandoned.  Dyer  v. 
Beitz,  14  Mo.  App.  46.  And  there  Is  no  testi- 
mony that  at  the  time  of,defendant's  alleged 
entry  there  was  any  coal  on  that  part  of  the 
strip.  There  were,  as  said,  a  few  tons  of 
coal  on  the  end  of  the  strip  which  was  for- 
merly occupied,  for  the  most  part,  by  the  en- 
gine house.  Ibis  coal  had  been  placed  there 
after  the  removal  of  the  building,  and  be- 
fore the  work  of  excavating  began.    And  de- 


fendant's witnesses  testified  that  it  was  put 
there  after  plaintiff  had  erected  the  fence  in 
March,  1907. 

It  seems  that  the  only  physical  possession 
obtained  by  plaintiff,  by  virtue  of  his  tres- 
passes upon  this  land,  that  was  of  a  definite 
and  exclusive  character,  was  that  acquired 
by  the  erection  of  the  fence  in  March,  1907. 
This  was  evidently  the  view  taken  in  the 
opinion  on  the  former  appeal,  for  It  is  said: 

"When  plaintiff  built  the  fence,  that  gave  him 
the  physical  possession  of  the  land,  and.  If  the 
law  will  recognize  and  protect  that  possession, 
the  defendant  could  not  forcibly  enter  and  oust 
him,  but  if  it  b«  true,  as  indicated  by  some  of 
the  testimony,  that  plaintiff  erected  the  fence 
solely  for  the  pun>ose  of  securing  some  advan- 
tage in  expected  litigatioB  between  him  and  de- 
fendant, then  his  pretended  posseBsiou  can  avail 
liim  notning  and  the  law  will  leave  him  where  it 
found  him."  Underwood  v.  Caruthersvllle,  146 
Mo.  App.  loc.  cit  294,  295,  129  S.  W.  1078. 

Upon  the  facts  of  the  record  before  us,  this 
view  appears  to  be  eminently  correct,  and 
ought  to  be  adhered  to. 

It  is  true,  as  learned  counsel  for  respond- 
ent asserts,  that  It  is  not  always  essential  in 
cases  of  this  character  that  one  claiming  pos- 
session of  land  inclose  the  same  by  a  fence. 
The  extent  of  the  occupation  may  otherwise 
sufficiently  appear.  But  this  is  a  controversy 
between  the  owners  of  two  adjoining  city 
lots,  which,  BO  far  as  this  record  shows,  had 
never  been  separated  by  a  fence  prior  to  1907. 
Under  such  circumstances,  surely  one's  pos- 
session of  a  strip  such  as  that  in  controversy 
must  be  manifested  by  something  which  defi- 
nitely and  unequivocally  establishes  the  ex- 
tent of  the  occupation.  See  Keen  v.  Schwelg- 
ler,  70  Mo.  App.  loc.  dt.  422,  423. 

Let  us  consider  then  the  physical  posses- 
sion acquired  by  plaintiff  by  virtue  of  the 
construction  of  this  fence  in  March,  1907.  In 
the  course  of  the  opinion,  on  the  former  ap- 
peal, it  is  said: 

"Another  well-settled  {principle  of  law  is  that 
possession  taken  primarily  for  the  purpose  of 
securing  an  advantage  in  threatened  or  expected 
litigation  is  not  such  a  possession  as  the  court 
will  recognize,  and  it  cannot  be  made  the  foun- 
dation of  any  sort  of  action  as  between  that 
party  and  the  one  against  whom  the  advantage 
was  sought  by  the  act  of  taking  possession. 
I>yer  v.  Reitz,  14  Mo.  App.  45;  Swayze  v.  Bride, 
34  Mo.  App.  414;  Apperson  v.  Allen,  42  Mo. 
App.  537 ;  Buck  v.  Endicott,  103  Mo.  App.  248, 
77  S.  W.  85 ;  Milem  v.  Freeman,  136  IMo.  App. 
117.  117  S.  W.  644."  Underwood  v.  Caruthere- 
ville,  146  Mo.  App.  loc  cit.  294. 129  S.  W.  1078. 

Without  attempting  the  unprofitable  task 
of  a  comparison  of  the  evidence  contained 
in  this  record  with  that  in  the  record  on  the 
former  apx)eal,  it  may  be  said  that  the  record 
before  us  shows  beyond  controversy  that 
plaintiff  erected  this  fence,  which  was  built  . 
during  the  night  or  very  early  one  morning, 
solely  for  the  purpose  of  securing  a  supposed 
advantage  in  litigation;  and  that  plaintiff 
should  be  held,  as  a  matter  of  law,  to  have 
thereby  acquired  a  mere  pretended  and 
"scramlbllng  possession,"  in  the  enjoyment  of 
which  the  law  will  not  protect  blm. 
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All  of  defendant's  evidence,  deflnltely 
touching  the  matter  (and  many  wltneasea  tes- 
tlfled),  goes  to  show  that  plaintiff  erected  this 
fence  after  the  lines  had  been  run  and  the 
stakes  set  upon  this  strip  of  ground  for  the 
foundation  work  for  the  new  building.  And 
there  is  much  positive  testimony  tliat  the 
work  of  excavation  had  actually  been  begun. 
.  Plaintiff,  in  testifying  in  his  own  behalf,  de- 
nied that  the  lines  had  been  run  before  he 
erected  this  fence,  claiming  that  thii?  work 
was  begun  some  tliree  days  later.  But  plain- 
tiff's own  testimony  shows  that  the  old  build- 
ings had  t>een  removed,  that  there  was  buUd- 
ing  material  on  hand,  and  preparations  under 
way  for  the  construction  of  the  new  city  hall. 
And  it  was  an  open,  notorious  fact  that  this 
work  was  about  to  begin.  If  indeed,  as  all 
the  other  testimony  In  the  case  shows,  it  was 
not  already  under  way.  Plaintiff  admits 
that  lie  employed  a  helper  and  erected  this 
fence  very  early  one  morning  when  no  one 
was  about  The  "scrambling  possession" 
thus  obtained  by  him  is  not  such  possession 
as  the  law  will  recognize  and  protect. 

In  Dyer  v.  Beitz,  supra,  a  case  of  this  pre- 
cise character,  this  court,  in  an  opinion  by 
Lewis,  P.  J.,  said: 

"Possession  «  •  •  means  a  real  dominion, 
capable  of  devoting  the  property  to  some  benefi- 
cial use,  however  small,  by  him  who  enjoys  it, 
Procedure  must  be  invoked  in  behalf  of  such 
dominion,  as  a  substantial  right,  wtiose  enjoy- 
ment is  invaded,  or  withheld;  and  not  for  the 
mere  purpose  of  securing  a  vantage  ground  for 
other  litigation.  The  suitor  who  employs  it  (or 
the  latter  purpose  attempts  a  fraud  upon  the 
law.  He  -would  have  the  courts  employed,  not 
in  administering  justice  between  litigants,  but  in 
rewarding  only  the  most  skillful  strategist. 
Such  a  case  is  exactly  presented  by  the  party 
who  relies  on  what  has  been  aptly  called  a 
'scrambling  possession.'  It  is  a  possession  with- 
out any  savor  of  the  legitimate  enjoyment  of 
property  rights,  and  neither  sought  nor  secured 
on  any  such  account ;  but  which  is  only  scram- 
bled for,  by  one  party  or  by  both,  because  of 
some  supposed  advantage  it  may  command  in  a 
pending  struggle.  The  uniform  course  of  adjudi- 
cation, here  and  elsewhere,  has  always  been  to 
refuse  recognition  of  such  a  miscalled  possession 
as  investing  its  claimant  with  any  title  to  the 
protection  offered  In  behalf  of  a  peaceable  oc- 
cupancy, however  acquired,  which  the  holder  in- 
tends and  uses  simply  as  an  exercise  of  that  do- 
minion which  insures  an  enjoyment  of  the  ordi- 
nary and  accustomed  rights  of  property.  Keene 
v.  Schnedler,  8  Mo.  App.  697.  'The  argument 
here  made  for  the  plaintiffs  seems  to  assume 
that  the  act  of  baildmg  a  fence  or  inclosnre  cre- 
ates ipso  facto  a  peaceable  possession  in  the 
builder,  wliich  he  may  ever  thereafter  maintain 
by  the  action  of  forcible  entry  and  detainer.  We 
know  of  no  law  to  that  effect.  If  the  party  com- 
mit a  trespass,  in  order  to  build  the  fence,  he 
will  still  be  a  trespasser,  notwithstanding  the 
fence.  If  the  fence  be  only  a  feature  of  his 
strategy  to  gain  advantages  in  litigation,  it  will 
,  not  better  his  position.  It  sufficiently  appears 
'  from  the  action  of  the  circuit  court,  in  giving 
and  refusing  instructions,  that  the  learned  judge, 
sittitig  as  a  jury,  did  not  find  from  the  evidence 
any  disturbance  by  the  defendants  of  an  actual 
and  peaceable  possession  held  by  the  plaintiffs 
and  entitled  to  legal  protection.  In  our  view 
of  the  testimony,  he  could  not  well  have  erred  in 
finding  that  the  hasty  erection  on  the  morning 


of  October  18,  1881,  was  a  mere  acramblinf 
fort  by  the  plaintiff  to  gain  a  certain  stata 
prospective  litigation,  and  was  not  in  any  s 
a  peaceable  or  oona  nde  acquisition  or  asset 
of  actual  possession,  sufficient  to  fumls 
foundation  for  the  present  proceeding." 

The  doctrine  thus  asserted  appears  ti 
altogether  sound  and  wholesoma.  On< 
peaceable  possession  of  premises  (L  e.,  i 
possession  as  the  law  will  lecoguize)  is  ( 
tied  to  maintain  forcible  entry  and  detaJ 
though  be  may  in  fact  have  no  title  to 
land  and  no  right  of  possessloo.  But 
peaceable  possesslim  which  will  liable 
to  maintain  the  action  must  not  be  one  w 
a  mere  trespasser  has  obtained  by  a  sa 
'bllng  process,  or  through  some  secret  art 
or  design,  whereby  he  has  obtained  phys 
occupation  of  the  land  for  the  sole  purpos 
gaining  an  advantageous  status  in  Utigai 

[«]  REYNOLDS,  P.  J.,  and  NOBTONI 
concur  In  what  Is  said  as  to  the  errors  n< 
occurring  at  the  trial,  but  are  of  the  opt 
that  the  question  of  plaintiff's  possessio 
not  one  to  l>e  disposed  of  as  a  matter  of 

The  judgment  is  therefore  reversed, 
the  cause  remanded. 


JOYCE  et 
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KINGMAN  PLOW  CO.  v. 
(No.  13T90.) 

(St.  Louis  Court  of  Appeals.    MissoniL 
7,  1916.     Behearing  Denied 
March  28,  1916.) 

1.  Saucs  «=s>450— "Condition ai.  Saue." 

The  term  "conditional  sale"  is  commoal: 
plied  to  a  class  of  transactions  where,  by 
terms  of  the  contract,  the  possession  of 
goods  is  delivered  to  the  buyer  but  the  prot 
in  them  is  to  remain  in  the  seller  till  the 
ment  of  the  price;  the  buyer  being  entitle 
possession  and  use  till  default  in  paymen 

[Ed.  Note.— For  other  cases,  see  Sales,  ( 
Dig.  S  1821 ;  Dec.  Dig.  ®=456. 

For  other  definitions,  see  Words  and  Phr 
First  and  Second  Series,  Conditional  Sale 

2.  Saucs    «=>457— CownirioNAi,    Saixs- 

TUBE   OF   CONTBAOT. 

An  order  for  goods  which  the  signer  a) 
to  receive  and  settle  for  on  terms  and  condi( 
specified,  designating  the  price  which  is  t 
paid  as  the  goods  are  sold,  containing  no  v 
constituting  an  agreement  on  the  one  han 
sell  and  on  the  other  to  buy,  but  reserving 
in  the  seller  and  authorizing  it  to  draw  or 
supply  of  goods  ordered  to  fill  orders  in 
buyer's  vicinity,  is  not  a  eimditional  sale, 
a  bailment  for  sale. 

[Ed.  Note.— For  othw  cases,  see  Sake,  ( 
Dig.  {  1335;   Dec.  Dig.  «S=»457.] 

3.  Saucs    «=»457— Condixionai,    Saixs- 

tube  of  contbaot. 

That  an  order  for  goods  employs  the  i 
"purchaser"  and  contains  a  general  provi 
that  all  goods  are  subject  only  to  a  certain 
ranty  does  not  aCEect  the  construction  of 
contract  as  a  conditional  sale  or  bailment 
sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  ( 
Dig.  S  1335;    Dec.  Dig.  •=»457.I 
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4.  Sa£xs    «=s>467— -OowDrnoNAt,    Saxes— Na- 

TCBB   OF  OONTKACT. 

A  provision,  in  an  order  for  goods  to  be  paid 
for  as  sold  that  if  the  signer  should  become  in- 
solvent, make  an  assignment,  sustain  loss  by 
fire  or  other  casualty,  transfer  property  or 
close  out  buainees,  all  obligations  provided  for 
in  the  contract  should  become  due  and  payable 
at  once  does  not  change  the  instrument  into  a 
conditional  sale,  but  merely  matures  such  obli- 
gations as  are  imposed  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1335;    Dec.  Dig.  <S=»457.] 

5.  Saixs  «=»457  —  CowBEtiONAi,  Sauis  — Na- 
ture  or   CONTBACT. 

That  a  company  ordering  goods  paid  the 
freight  and  -n-as  authorized  to  fix  its  selling  pric- 
es, retaining  the  difference  between  the  agreed 
prices  for  which  it  was  to  account  to  plaintiff 
and  its  own  selling  prices  as  compensation  and 
to  cover  expense,  does  not  make  the  contract 
one  of  sale. 

[Ed.  Note.— For  other  cases,  see  Stlea,  Cent 
Dig.  }  1335;  Dec.  Dig.  <8=>457.] 

Appeal  from  Circuit  Court,  Scott  County ; 
James  A.  Finch,  Judge. 

Action  by  the  Kingman  Plow  Company 
against  James  R.  Joyce  and  otbers,  tmsteee 
of  the  Farmers'  Mercantile  Company.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
AfBrmed. 

Sturdevant  &  Sturdevant  and  Ohaa.  A. 
Powers,  all  of  St  Louis,  for  appellant  K. 
L.  Ward,  of  Carnthersvllle,  for  respondents. 

ALLEN,  J.  This  Is  an  action  to  recover 
the  sum  of  $610,  the  alleged  purchase  price 
of  certain  personalty  delivered  by  plaintiff 
to  the  Farmers'  Mercantile  Company.  Plain- 
tiff corporation  conducts  a  wholesale  busi- 
ness, and  In  1910  the  Farmers'  Mercantile 
Company,  a  corporation  (herdnafter  referred 
to  as  the  "Mercantile  Company"),  was  en- 
gaged In  conducting  a  retail  store  at  Van- 
duser,  Scott  county.  Mo.  Under  a  written 
order  executed  by  the  Mercantile  Company 
on  September  3,  1910,  plaintiff  shipped  to  It 
15  wagons  and  6  "Clinton  boxes."  It  ai>- 
pears  that  3  of  the  wagons  were  afterwards 
returned  to  plaintiff, .  and  that  2  were  sold 
l>y  the  Mercantile  Company  and  i»yment 
made  to  plaintiff  therefor.  In  June,  1911,  the 
store  buildings  pf  the  Mercantile  Company 
were  destroyed  by  fire,  whereby  the  10  wag- 
ons remaining  in  that  company's  possession, 
and  the  5  boxes  were  totally  destroyed. 
Thereafter  the  defendants  were  appointed 
trustees  of  the  Mercantile  Company  In  a  pro- 
ceeding for  the  dissolution  of  that  corpora- 
tion ;  and  plaintiff  Instituted  this  action 
against  them  as  such  trustees.  At  the  close 
of  plaintiff's  case  the  court  gave  a  peremptory 
instruction  offered  by  defendant,  in  the  na- 
ture (rf  a  demurrer  to  the  evidence.  Plain- 
tiff thereupon  took  a  nonsuit  and,  upon  the 
court's  refusal  to  set  the  nonsuit  aside,  ap- 
pealed. 

The  written  order  of  September  3,  1910, 
signed  by  the  Mercantile  Company,  la,  for 
the  most  part,  a  printed  form  furnished  by 


plaintiff.  It  Is  addressed  to  plaintiff  and 
proceeds  as  follows: 

"Please  ship  the  goods  hereafter  specified  on 
or  about  19         or  as  soon  thereafter  as 

possible,  via  from  to  Farmers'  Mer- 

cantile company  •  •  *  the  freight  chargesto 
be  paid  by  the  undersigned  unless  otherwise 
agreed  and  stipulated  herein  in  writing,  and  the 
undersigned  agrees  to  receive  and  settle  for 
same  upon  these  and  other  terms  and  conditions 
printed  on  back  hereof  which  are  hereby  agreed 
to  as  being  our  contract. 


No. 

Description. 

Price  Bach. 

16 

Clinton  wagons  complete  with 
spring  seats  but  no  brakes 

55.00 

B 

26''  Clinton  boxes 

12.— 

Upon  the  face  of  the  order  the  following 
provisions  were  written,  viz. : 

"Payable.  These  wagons  are  to  be  paid  for  as 
sold." 

"Kingman  Plow  Co.  reserves  the  right  to  draw 
on  these  wagons  to  fill  orders  taken  in  south- 
east Mo." 

The  printed  matter  on  the  back  of  the  or- 
der, referred  to  In  the  latter,  contains  cer- 
tain provisions  not  applicable  to  this  trans- 
action, having  to  do  with  plowshares,  shovels, 
etc.  And  certain  other  provisions  are  here 
wholly  irrelevant.  So  much  thereof  as  could 
possibly  have  any  bearing  upon  the  case  be- 
fore us  Is  as  follows: 

"If  requested,  notes  with  highest  legal  rate 
of  interest  per  annum  from  maturity,  unless 
otherwise  specified  (including  exchange  and  col- 
lection charges),  will  be  given  to  you  (plaintiff) 
on  receipt  of  invoice  and  bill  of  lading  in  set- 
tlomcnt  of  same,  it  being  expressly  understood 
that  title  to  the  goods  shall  not  pass  until  said 
notes  are  paid  in  money.    •    •    « 

"The  undersigned  purchaser  agrees  to  look  to 
transportation  companies  for  all  losses  or  dam- 
ages to  goods  In  transit  when  receipted  for  in 
good  order.    *    «    • 

"If  the  undersigned  purchaser  countermands 
this  order,  or  any  part .  thereof,  or  causes  ship- 
ment to  be  held  beyond  present  season,  the  un- 
dersigned purchaser  agrees  •  *  *  to  pay  fif- 
teen per  cent,  of  the  net  amount  of  the  goods 
herein  ordered  to  you  as  agreed  and  liquidated 
damag:e8. 

"It  is  distinctly  understood  that  all  goods  are 
sold  subject  to  the  following  warranty  and  no 
other,  viz.:  That  they  are  well  made  of  good 
material,  are  durable  if  used  with  proper  care 
and  will  do  the  work  for  which  they  are  intend- 
ed.   *    •    • 

"Should  the  undersigned  become  insolvent, 
make  an  assignment,  remove  to  another  place, 
execute  a  chattel  mortgage,  sustain  loss  by  fire 
or  other  casualty,  transfer  property  or  close 
out  business,  or  in  case  of  death  of  any  member 
of  the  firm  or  failure  to  carry  out  the  conditions 
of  this  contract  or  if  bankruptcy  or  attachment 
or  other  legal  proceedings  be  begun  against  pur- 
chaser, all  obligations  provided  for  in  this  con- 
tract or  arising  therefrom,  shall  become  due  and 
payable  at  once,  or  at  any  time  thereafter,  at 
your  option.    «    •    • 

"It  is  expressly  agreed  that  the  title  to  and- 
ownership  of  all  goods  shipped  under  this  con- 
tract shall  remain  vested  in  you,  unless  at  your 
option  it  shall  be  expressly  waived  in  writing 
and  the  goods  are  to  be  held  at  all  times  subject 
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to  your  order  nntil  paid  for,  if  sales  are  made] 
before  payment,  they  shall  be  made  only  in  the  I 
regrular  course  of  business  and  the  proceeds  of  i 
all  such  sales,  whether  cash,  book  accounts  or 
notes,  are  to  be  held  as  your  property  in  trust,  j 
until   all   obligations  provided   for  in   this  con- 
tract or  arising  therefrom  are  fully  paid  in  mon- 
ey or  until  full  payment  is  made  at  the  net  pric- 
es herein   specified  but  nothing  in  this  clause 
shall   release   the   undersigned   purchaser   from 
making  payments   as  above  stipulated.     It  is 
further  agreed  that  notes  takenby  yon  are  not 
accepted  as  payment  or  a  novation  of  waiver  of 
this  contract;    and  shall  not  be  construed  as  a 
waiver  of  your  right  to  have  the  same  recorded, 
or  right  to  take  possession  of  said  goods  on  de- 
mand, but  that  the  same  shall  be  binding  as  be- 
tween parties,  their  successors  and  assigns. ' 

The  rights  of  the  parties  depend  upon  the 
constmctloii  to  be  placed  upon  this  Instm- 
ment  when  taken  as  a  whole.  Plaintiff's  ac- 
tion proceeds  upon  the  theory  that  the  «»n- 
tract  thus  entered  into  was  one  of  sale, 
though  the  title  to  the  goods  was  reserved 
by  the  seller  until  they  were  paid  for,  that 
the  transaction  was  a  "conditional  sale,"  and 
that  where  goods  are  thus  sold  and  deliver- 
ed, the  seller  retaining  the  title  as  security 
for  the  payment  of  the  purchase  price,  they 
are  at  the  buyer's  risk,  and  he  Is  liable  for 
the  purchase  price  though  they  are  destroyed 
by  Are  or  other  casualty  whUe  In  his  pos- 
session. 

[1]  The  term,  "conditional  sale,"  Is  com- 
monly applied  to  "a  class  of  transactions 
where  by  the  terms  of  the  contract  the  posses- 
sion of  the  goods  is  delivered  to  the  buyer, 
but  the  property  In  them  is  to  remain  In  the 
seller  until  the  payment  of  the  price,"  though, 
as  pointed  out  by  the  writers  generally,  the 
term  is  Inaccurate,  and  tends  to  confusion, 
since  the  transaction  is  not  In  reality  a  sale, 
but  an  agreement  to  sell.  See  35  Oyc.  661, 
662. 

"It  is  the  distinguishing  feature  of  the  so-call- 
ed conditional  sale  that  the  title  to  or  property 
in  the  goods  remains  in  the  seller  until  pay- 
ment of  the  price ;  but  the  buyer  is  entitled  to 
the  possession  and  use  of  the  goods  until  default 
in  payment.  The  security  retained  by  the  sell- 
er is  not  a  lien,  but  a  reservation  of  title  and 
the  right  to  pursue  the  property  in  specie."  35 
Cyc.  652,  6K. 

Learned  counsel  for  plalntlft  (appellant 
here)  contend  that  the  transaction  here  In- 
volved is  a  "conditional  sale,"  within  the 
aforesaid  meaning  of  that  term,  and,  proceed- 
ing upon  this  hypothesis,  cite  a  number  of  au- 
thorities in  support  of  the  further  contention 
that  In  a  case  of  such  character  the  s^ler 
may  recover  the  agreed  purchase  price, 
though  the  goods,  in  the  buyer's  possession, 
may  have  been  lii  the  meantime  destroyed 
without  his  fault  In  Tufts  v.  Wyime  et  aL, 
45  Mo.  App.  42,  cited  by  appellant,  the  suit 
was  upon  promissory  notes  given  by  the  de- 
fendants In  part  payment  of  the  purchase 
price  of  a  soda  fountain  purchased  from 
plaintiff.  The  contract  of  sale  provided  that 
tlte  title  was  not  to  pass  until  the  entire  pur- 
chase price  was  paid.  Defendants  "took  the 
apparatus  into  their. possession  and  used  It 


in  all  respects  as  Uieir  own,"  and,  while  thi 
In  their  possession,  it  was  destroyed  by  fii 
It  was  held  that  the  destmction  of  the  pro 
erty  did  not  relieve  defendants  from  the 
obligation  to  pay  the  balance  of  the  pnrcha 
price  evidenced  by  the  notes  sued  upon.  1 
this  connection,  see  Snyder  v.  Hnrdock,  i 
Mo.  175,  and  Walker  v.  Owen,  79  Mo.  569,  i 
ferred  to  in  Tufts  v.  Wynne,  supra,  each 
^^blch  involved  a  contract  for  the  sale 
realty.  In  Farmer  v.  Moore,  73  Mo.  App.  5^ 
the  contract  under  scrutiny  was  held  by  tt 
court  to  be  one  of  sale — 
"with  the  right  reserved  in  the  vendors  to  reta 
the  property  if  not  paid  for  in  one  year,  and 
collect  the  value  of  the  use  of  the  property  i 
the  time  it  should  remain  in  the  possesion 
the  defendants,  or  to  collect  the  selling  pr; 
with  8  per  cent,  interest." 

It  would  serve  no  useful  purpose  to  ref 
to  the  many  other  authorities  cited  and  i 
lied  upon  by  appellant  in  this  connectic 
For  the  purposes  of  this  suit,  it  may  be  cc 
ceded,  without  deciding,  that  where  the  cc 
tract  is  one  of  sale,  upon  credit,  and  thei 
under  the  goods  are  delivered  to  the  buy( 
the  seller  reserving  In  himself  the  title  un 
the  purchase  price  is  paid,  the  destruction 
the  goods  in  the  buyer's  possession  by  fi 
or  Uke  casualty  will  not  relieve  him  frc 
his  obligation  to  pay  the  purchase  pric&  . 
to  this,  it  is  said  in  35  Cyc.  at  pages  670,  67 

"In  some  jurisdictions  the  rule  prevails  tt 
on  a  conditional  sale,  since  the  title  remains 
the  seller,  the  goods  are  at  his  rislc,  and,  in  t 
event  of  their  destruction  or  injury  withont  l 
buyer's  fault,  the  seller  most  bear  the  loss,  t 
lowing  in  this  regard  the  rule  tliat  prevails 
to  sales  generally.  It  is  to  be  noted,  howev 
that  under  a  conditional  sale  the  buyer  is  or 
narily  vested  with  all  the  incidents  of  owners! 
except  the  title,  and  by  the  weight  of  author 
the  risk  of  loss  is  therefore  to  be  1}ome  by  1 
buyer,  and  he  is  liable  for  the  price,  notwi 
standing  injury  to  or  destruction  of  the  gooc 
(citing  an  array  of  authorities,  among  tlii 
Tufts  V.  Wynne,  supra). 

[2]  But  an  examination  of  the  written  I 
Btrument  upon  which  plaintiff  here  reUes  h 
convinced  us  that  the  cpntract  here  Involv 
is  not  one  of  sale ;  that  there  was  no  sale 
the  property  here  in  question,  conditional 
otherwise. 

"An  agreed  price,  a  vendor,  a  vendee, 
agreement  of  the  former  to  sell  for  the  agr< 
price,  and  an  agreement  of  the  latter  to  buy  1 
and  to  pay  the  agreed  price  are  essential  t 
ments  of  a  contract  of  sale.  •  •  •  The  p« 
er  to  require  the  restoration  of  the  subject 
the  agreement  is  an  indelible  incident  of  a  c< 
tract  of  bailment."  Sanborn,  C.  J.,  in  Be  ( 
himbus  Buggy  Co.,  143  Fed.  859,  74  a  C. 
611. 

The  contract  before  us  contains  no  wot 
constituting,  or  purpordng  to  oonstltu 
an  agreement  on  plaintitTs  i>art  to  sell  the 
goods,  and  none  binding,  or  purporting 
bind,  the  Mercantile  Company  to  buy  the 
and  pay  an  agreed  price  therefor.  Upon  I 
face  the  Instrument  is  an  order,  directed 
plaintiff,  to  ship  certain  goods,  whtdi  t 
Mercantile  Company  agrees  to  "rec^ve  ai 
settle  for,"  upon  the  terms  and  conditio 
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specified.  Prices  are  designated,  bnt  no 
words  are  employed  oonstltuting  an  agree- 
ment on  the  one  hand  to  sell  and  on  the  oth- 
er to  bny.  The  terms  and  conditions  speci- 
fied on  the  face  ot  the  order  are  that  the 
wagons  are  "to  be  paid  for  as  siold,"  and  that 
plaintiff  reserved  the  right  to  "draw  on" 
tjnaa  to  fill  orders  in  southeast  Missouri. 

[3]  Turning  to  the  printed  matter  on  the 
beck  of  the  instrument,  we  find  nothing  to 
make  the  contract  appear  to  be  one  of  sale. 
Tbe  incidental  employment  of  the  word  "pur- 
chaser" Is,  in  itself,  of  little,  if  any,  slg- 
oiflcance.  And  the  general  provision  found 
in  this  printed  "form"  (evidently  one  design- 
ed for  miscellaneous  use  by  plainttfl)  to 
the  effect  that  all  goods  are  sold  subject  only 
to  a  certain  warranty,  might  well  be  applica- 
ble regardless  of  the  precise  nature  of  con- 
tract under  consideration,  and  Is  not  here 
a  matter  of  consequence. 

This  printed  matter  contains  a  provision 
for  notes  to  be  given  on  request,  but  none 
were  here  requested  or  given,  and  there  is 
notliing  to  Indicate  that  this  clause  was  in- 
tended to  apply  to  this  transaction. 

It  is  expressly  provided  that  the  title  to 
and  ownershU)  of  all  goods  shipped  under  the 
contract  shall  remain  vested  In  the  plaintiff ; 
that  the  goods  are  to  be  held  at  all  times 
subject  to  plaintiffs  order,  until  paid  for; 
and  that  if  sales  are  made  before  payment, 
the  proceeds  thereof  are  to  be  held  in  trust 
for  plaintiff  nntll  all  obligations  of  the  oth- 
er party,  arising  tuider  the  contract,  ore 
fulfilled.  It  appears  that  no  obligation  was 
placed  upon  the  Mercantile  Company  to  pay 
anything  unless  and  until  the  goods  were 
sold.  Upon  a  sale  or  sales  being  made,  that 
company  was  required  to  hold  In  trust  tbe 
proceeds  and  "settle"  with  plaintiff.  In 
the  meantime  the  goods  were  held  subject  to 
plaintiff's  order,  unless  the  Mercantile  Com- 
pany should  elect  to  pay  for  them  before 
making  sale  thereof;  and  plaintiff  could  fill 
Its  orders  from  them,  or  require  that  any 
part  or  an  thereof  be  restored  to  It.  And 
it  appears  that  plaintiff  did,  in  fact,  cause 
tliree  of  the  wagons  to  be  returned  to  it  or 
delivered  elsewhere  upon  Its  order.  The 
Mercantile  Company  had,  by  virtue  of  the 
contract,  no  power  to  deal  generally  with  the 
property  as  its  own;  and  the  only  distinct 
obligation,  as  to  payment,  placed  upon  it, 
was  to  faithfully  account  to  plaintiff,  at 
designated  prices,  out  of  the  proceeds  of 
sales  made  in  the  course  of  its  business.  The 
CMitract  is  therefore  lacking  in  the  essential 
elements  of  an  agreement  of  sale,  and  its  pro- 
visions indicate  clearly  that  the  true  intent 
and  purpose  thereof  was  to  effectuate  a  bail- 
ment of  the  goods  to  the  Mercantile  Company 
for  the  purpose  of  enabling  it  to  sell  them  in 
tbe  course  of  its  retail  business.  From  the 
language  employed  it  may  be  inferred  that 
the  HeicantUe  Oompany  had  the  right,  at 


its  option,  to  pay  for  the  property  and  be- 
come vested  with  the  title  thereto,  prior  to 
sale  thereof  by  it,  though  it  was  evidently 
contemplated  that  such  right  was  one  not 
likely  to  be  exercised.  It  is  clear  that  no 
obligation  was  imposed  upon  the  Mercantile 
Company  to  thus  pay  for  the  goods.  It  did 
not  agree  to  pay  a  purchase  price,  but  did 
agree  to  account  to  plaintiff  out  of  tbe  pro- 
ceeds of  any  sale  or  sales.  If  It  had  the 
right  to  acquire  title  at  any  time  by  paying 
the  designated  price  of  all  or  any  portion 
of  the  goods,  this  right  was  nothing  more 
than  an  option  to  purchase  plaintiff's  pr(^ 
erty  then  in  its  hands  as  bailee.  It  bad  not 
purchased,  and  was  not  bound  to  purchase, 
the  property. 

"A  bailment,  with  an  option  on  the  part  of 
the  bailee  to  buy,  is  merely  a  bailment  If,  bow- 
ever,  the  bailment  is  coupled  with  an  agreement 
by  which  the  bailee  is  bound  to  buy,  tine  trans- 
action will  be  deemed  a  conditiontd  sale."  35 
Cyc.  655,  656. 

To  the  same  effect  is  the  opinion  of  this 
court  in  Strauss  Saddlery  Co.  v.  Kingman 
&  Co.,  42  Mo.  App.  208. 

[4]  Appellant  lays  some  stress  upon  tbe 
following  clause  of  the  "contract"  upon  the 
back  of  tbe  instrument  under  discussion: 

"Should  the  undersigned  become  insolvent, 
make  an  assignment,  •  *  *  sustain  loss  by 
fire  or  other  casualty,  transfer  property  or  close 
out  business,  •  •  •  all  obligations  provided 
for  in  this  contract  or  arising  therefrom,  shall 
become  due  and  payable  at  once,  or  at  any  time 
thereafter,  at  your  [plaintiff's]  option.    •    •    •" 

But  this  clause,  we  think,  cannot  have  the 
effect  which  appellant  seeks  to  give  to  it. 
Its  evident  purpose  is  merely  to  mature  any 
obligation  "provided  for  In  this  contract  or 
arising  therefrom."  It  creates  no  obliga- 
tion whatsoever.  And  inasmudi  as  the  con- 
tract places  no  obligation  upon  the  Mercan- 
tile Company  such  as  Is  here  sought  to  be 
enforced,  this  clause  cannot  affect  the  ques- 
tion before  us. 

[5]  Our  conclusion  Is  that  this  record  dis- 
closes a  "bailment  for  sale,"  and  not  a  "con- 
ditional sale."  See  Piano  Company  v.  Wil- 
liams, 167  Mo.  App.  615,  151  S.  W.  211 ;  In 
re  Columbus  Buggy  Company,  supra.  The 
fact  that  the  Mercantile  Company  paid  the 
freight,  and  was  authorized  to  fix  its  selling 
prices,  retaining  the  difference  between  the 
agreed  prices  for  which  it  was'  to  account  to 
plaintiff  and  its  own  selling  prices,  as  its 
compensation  and  to  cover  expense,  does  not 
make  the  contract  one  of  sale.  Piano  Co. 
V.  Williams,  supra. 

It  follows  that  plaintiff  made  no  prima 
fade  case  for  the  recovery  of  the  purchase 
price  alleged  to  be  due  and  payable  to  it, 
and  that  the  trial  court  properly  sustained 
the  demurrer  offered  by  defendants.  The 
Judgment  is  therefore  affirmed. 

REYNOIiDS,  P.  J,  and  NORTONI,  J., 
concur. 
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SCHARFF  et  aL  v.  KIRKWOOD  LUMBER 

CO.  et  aL    (No.  14187.) 

(St,  Louis  Court  of  Appeals.    Missouri.    March 
7,  1916.) 

1.  QuiETiNO  Title  «=5»7(4>— Cloud  oh  Titus 
—Void  Instbuuents. 

Since  the  judgment  in  a  mechanic's  lien  ac- 
tion by  the  defendant  against  one  who  had  no 
title  or  interest  in  the  plaintiff's  property  estab- 
lished no  lien  against  the  property  and  a  sale 
thereunder  would  contain  no  title,  the  sale  could 
cast  no  cloud  upon  the  plaintifE's  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {|  24,  27-32;  Dec.  Dig.  ®=» 
7(4).] 

2.  QtriETiNO  Tttle  Cnl   Relief  iw  Eqxtitt 
— ^Adequate  iRemedt  at  Law. 

Where  the  plaintiff  is  in  possession  of  real 
estate  and  has  thereto  a  title  of  record  which, 
upon  the  record  and  unaided  by  extrinsic  evi- 
dence, is  superior  to  any  title  or  interest  that 
could  be  acquired  by  a  purchaser  at  a  sale  un- 
der execution,  he  has  a  complete  and  adequate 
remedy  at  law  against  any  claim  that  may  be 
asserted  by  such  purchaser,  and  equity  will  not 
interfere  on  the  ground  that  a  cloud  would  be 
cast  upon  the  title  by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  5-13 ;    Dec.  Dig.  iS=»4.] 

Ai^)eal  from  Olrcnlt  Court,  St  Louis  Coun- 
ty;  John  W.  McBlhlnney,  Judge. 

'^ot  to  be  officially  pubUshed." 

Action  by  Carrie  Scharff  and  others 
against  the  Klrkwood  Lumber  Company  and 
another.  From  a  judgment  for  the  defend- 
ants, the  plaintiffs  appeal.    Affirmed. 

Stonewall  J.  Walton  and  Oliver  Sent!,  both 
of  St  Louis,  for  appellants.  Edwin  W.  Mills, 
of  Clayton,  Robt  W.  Hall,  of  St  Louis,  and 
George  W.  Wolff,  of  Clayton,  for  respondents. 

ALLEN,  J.  This  Is  a  suit  In  equity  where- 
by the  plaintiffs  seek  to  restrain  the  sale  of 
certain  buildings  or  structures  under  a  Judg- 
ment enforcing  a  mechanic's  lien  against  the 
same.  Plaintiffs  are  the  devisees  of  one 
Jacob  Bembelmer,  who  formerly  held  title 
to  the  land  upon  which  the  improvements  In 
question  were  erected.  The  defendants  are 
the  Kllrkwood  Lumber  Company,  the  corpora- 
tion holding  the  Judgment  above  mentioned, 
and  the  sheriff  of  the  county  of  St.  Louis. 
A  demurrer  was  sustained  to  plaintiffs'  sec- 
ond amended  petition,  and  from  a  final  Judg- 
ment entered  thereon  plaintiffs  appeal. 

The  petition  alleges  that  plaintiffs  are  the 
owners  In  fee  simple  of  certain  described 
real  estate,  upon  which  are  located  a  danc- 
ing pavilion  and  a  frame  "saloon  or  caf@ 
building,"  constituting  a  part  of  the  realty; 
that  plaintiffs  acquired  title  thereto  as  dev- 
isees under  the  will  of  Jacob  Bernhelmer, 
deceased,  who,  for  many  years  prior  to  his 
demise  on  June  27,  1911,  owned  the  property. 
It  Is  averred  that  tn  a  suit  Instituted  in  the 
circuit  court  of  St  Louis  county,  on  Janu- 
ary 19,  1909,  defendant  Klrkwood  Lumber 
Company  obtained  a  Judgment  against  one 
Eyan  for  material  alleged  to  have  been  fur- 


nished the  latter  for  the  construction  of  tbe 
structures  above  mentioned,  and  whldi  estab- 
lished a  mechanic's  lien  against  these  Im- 
provements, the  Judgment  having  been  enter- 
ed on  November  13,  1911,  but  as  of  date  Feb- 
ruary 17,  1911;  and  that  thereaft»,  at  the 
direction  of  defen^nt  Klrkwood  Lumber 
Company,  an  execution  was  issued  upon  this 
Judgment  to  the  defmdant  Grueninger,  as 
sheriff,  who,  pursuant  to  the  command  of  the 
writ,  levied  upon  these  improvements,  adver- 
tised them  for  sale,  and  was  proceeding  to 
sell  them  at  the  time  of  the  institution  of 
tbis  suit  It  Is  further  alleged  that  in  the 
above-mentioned  action  which  resulted  in  a 
Judgment  In  favor  of  defendant  Klrkwood 
Lumber  (Company,  Ryan,  the  defendant  there- 
in, was  sued  as  the  lessee  of  Jacob  Bern- 
helmer, or  of  the  "Meramec  Highlands  Com- 
pany"; but  It  is  averred  that  Ryan  In  fact 
did  not  then  or  at  any  time  have  any  Interest 
whatsoever  In  said  real  estate  or  the  im- 
provements tfiereupon,  that  Jacob  Bernhelm- 
er was  the  sole  owner  thereof  at  the  time 
of  the  Instltuticm  of  such  action,  but  was 
never  made  a  party  defendant  therd.n,  Ryan 
being  the  sole  defendant,  and  that  since  the 
death  of  Bernhelmer  these  plalntUIs  have 
ever  been  the  sole  owners  tn  fee  of  the  land 
and  improvements.  And  It  Is  averred  that 
the  Judgment  In  favor  of  the  Klrkwood  Lum- 
ber Company  Is  "Illegal,  void,  and  of  no  ef- 
fect In  so  far  as  the  same  attempts  to  au- 
thorize a  iien  against  said  buildings  belong- 
ing to  plaintiffs,  and  that  said  execution  is- 
sued pursuant  to  said  alleged  Judgment  is  il- 
legal, void,  and  of  no  effect  in  so  far  as  it 
attempts  to  subject  said  premises  or  said 
buildings  belonging  to  plaintiff  to  the  pay- 
ment of  said  alleged  executi<w  and  Judg- 
ment"; that  defendant  Klrkwood  Lumber 
Company  has  no  assets  out  of  which  to  re- 
spond In  damages  to  plaintiffs ;  that  the  sale 
of  the  imprcvements,  if  permitted  to  proceed, 
win  cast  a  cloud  upon  plaintiffs'  title  to  the 
real  estate  whereby  plaintiffs  will  suffer 
Irreparable  loss  and  damage;  and  that  plain- 
tiffs are  without  adequate  remedy  at  law. 
The  prayer  of  the  petition  is  that  the  de- 
fendants, their  servants,  employes,  and 
agents,  be  perpetually  restrained  and  enjoin- 
ed from  proceeding  with  the  sale  of  the  im- 
provements mentioned,  and  for  general  re- 
lief. 

[1]  It  is  quite  apparent  that  the  demurrer 
to  the  petition  was  properly  sustained,  un- 
der the  well-known  rule  of  law  In  this  state 
applicable  to  suits  of  this  character.  The 
petition  alleges  that  'Ryan,  the  8<de  defend- 
ant in  the  mechanic's  lien  action,  had  no  in- 
terest whatsoever,  as  lessee  or  otherwise.  In 
the  property ;  and  that  In  consequence  there- 
of the  Judgment  therein  was  and  Is  utterly 
void  In  so  far  as  It  attempted  to  establlsli 
a  lien  against  the  improvements  mentioned. 
If  the  allegations  of  the  petition  are  true, 
the  Judgm^it  established  no  lien  whatsoever 
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against  the  property,  and  a  sale  of  the  bolld- 

liigs  thoreander  conld  convey  no  right,  title, 
or  Interest  therein  to  any  one.  And  conse- 
quently, under  onr  law,  such  sale  could  cast 
no  cloud  upon  the  title  of  plaintiffs. 

1 2]  It  has  long  been  the  law  in  this  state 
that  where  a  plaintiff  Is  in  possession  of  real 
estate  and  has  thereto  a  title  of  record 
which,  upon  the  record  and  unaided  by  ex- 
trinsic evidence,  is  superior  to  any  tlQe  or 
Interest  that  could  be  acquired  by  a  purchas- 
er at  a  sale  under  an  execution,  he  has  a 
complete  and  adequate  remedy  at  law  against 
any  claim  that  may  be  asserted  by  such  pur- 
chaser, and  equity  will  not  interfere  on  the 
ground  ttiat  a  cloud  would  be  cast  upon  his 
title  by  such  a  sale.  The  wisdom  of  this  rule, 
which  is  firmly  imbedded  in  onr  jurispru- 
dence, is  not  here  open  to  question.  It  was 
applied  in  tbe  recent  case  of  Turner  y.  Hun- 
ter, 225  Mo.  n,  123  S.  W.  1097,  where  the 
suit  was  one  to  cancel  a  sheriff's  deed  to  land 
soli  for  taxes.  It  was  averred  that  no  Judg- 
ment was  rendered  In  the  suit  to  enforce  the 
state's  lien  for  taxes,  and  it  was  consequently 
held  that  no  cloud  could  be  cast  tqmn  plain- 
tiffs' title  by  a  sheriff's  deed  predicated  upon 
such  proceeding.  The  opinion  cites  many  of 
the  earlier  cases,  which  are  authority  here. 
And  see  further  cases  cited  In  Mathlas  t. 
Arnold,  191  Mo.  App.  352,  178  S.  W.  264, 
where — while  recognizing  the  doctrine  to 
which  we  have  referred  above — we  held  that 
a  wife  conld  restrain  the  sale  of  her  sep- 
arate real  estate  under  a  judgment  against 
her  husband. 

Appellant  places  much  reliance  upon  Bon- 
sor  r.  Madison  County  et  at.,  201  Mo.  84,  102 
S.  W.  494;  bnt  an  examination  of  the  opin- 
ion in  that  case  will  readily  reveal  that  the 
facts  involved  were  such  as  to  take  the  case 
out  of  the  rule  under  discussion. 

It  follows  that  the  Judgment  should  be 
afBrmed,  and  It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


C»X  ▼.  HEAOY.     (No.  13729.) 

(St  Irfnds  CTourt  of  Appeals.    MissonrL    March 
7,  1916.) 

1.  Bnxs  Aitn  Notks  $=9238— AcoomcoDATion 

IHDOBSEBS— lilABtUTT. 

One  who  indorses  a  promissory  note  mere- 
ly for  accommodation  of  the  payee  for  use  as 
collateral  aecnri^  aad  receives  no  consideration 
therefor  is  not  haUe  to  the  payee. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  565,  566;  Dec  Dig.  «=» 
23S.] 

2.  Biixs  AND  Notes   «=>538(1)— Liabiuxt— 
Accommodation    Indobsebs— Instbuctions. 

In  an  action  against  an  indorser  who  claim- 
ed that  ke  signed  for  accommodation  of  the 
payee  only,  it  is  error  to  instruct  substantially 
that  if  either  of  the  principals  owed  the  payee 
anything,  the  payee  might  recover  from  the  de- 


fendant, though  he  was  bnt  an  accommodation 
indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  1895-1898,  1902,  1906, 
1907;    Dec.  Dig.  «=»638(1).] 

3.  Bills  and  Notes  €=»238— liABiUTT— Ao- 
oomuodation  Indobsebs. 

Although  an  indorser  for  the  accommoda- 
tion of  the  payee  may  owe  the  pa^ee  some 
amount  he  is  not  liable  on  the  note  which  be  in- 
dorses in  the  absence  of  specific  agreement  that 
his  indorsement  shall  be  a  consideration  for  the 
other  debt 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  565,  566;  Dec.  Dig.  «s> 
238.] 

4.  Bills  and  Notes  <8=238— LiABitrPT— "Ao- 
oomuodation  Indobseb." 

Under  Rev.  St  1909,  i  10000,  defining  an 
accommodation  party  as  one  who  has  signed  the 
iiustrument  as  a  maker,  without  recaving  value 
therefor,  and  for  the  purpose  of  lending  bis 
name  to  some  other  person,  an  indorser  for  ac- 
commodation of  the  payee  only,  is  not  liable  to 
the  payee,  although  the  principal  owes  the  payee 
money  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  665,  566;  Dec.  Dig.  «=» 
238. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accommodation  In- 
dorser.] 

5w  BiLU  AND  Noms  «s>238—LiABiLrrT— Ac- 
commodation Indobsebs. 

In  the  absence  of  specific  agreement,  the 
fact  that  an  indorser  for  accommodation  of  the 
payee  owes  money  to  the  payee  is  insuilicient  to 
make  him  liable  on  the  accommodation  paper. 

[Ed.  Nota— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  565,  666;  Dec.  Dig.  «=> 
238.] 

6.  Bills  and  Notes  «=»238— Liabiutt— Ao- 
comuodation  Indobsebs— Notice. 

If  an  accommodation  indorser  signed  upon 
tbe  representation  and  with  the  understanding 
that  he  was  only  an  indorser  for  accommoda- 
tion of  the  payee,  it  was  immaterial  whether  the 
party  securing  his  signature  was  authorized  to 
make  such  representations  by  the  payee;  the 
question  being  whether  the  representations  were 
made. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  565,  666;  Dec.  Dig.  ®=> 
238.] 

Appeal  from  Circuit  Court,  Stoddard  0>an- 
ty;   W.  S.  C.  Walker,  Judge. 

"Not  to  be  officially  published." 

Action  by  J.  F.  Cox  against  L.  W.  Heagy. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Joseph  A.  Wright,  of  St  liouis,  and  Cteorge 
Munger,  of  Dexter,  for  f^tpellant.  J.  L.  Fort 
and  J.  M.  Cook,  both  of  Dexter,  for  respond- 
ent. 

NORTONI,  J.  This  is  a  suit  om  a  prom- 
issory note.  Plaintiff  recovered,  and  defend- 
ant proaecutes  the  appeal. 

Defendant  concedes  he  aiade  the  note  which 
is  payable  to  plaintiff,  but  asserts  that  it  was 
without  consideratloB  as  to  him  and  for  the 
accommodation  of  plaintiff  only.  The  note 
was  signed  by  one  Hambten  and  defendant 
Jointly,  and  both  were  sued  thereon,  but  the 
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canse  was  dismissed  as  to  Hamblen  and  pro- 
ceeded against  defendant  alone. 

It  appears  plaintiff  resided  In  tbe  state  of 
Colorado,  Hamblen  In  Indianapolis,  Ind.,  and 
defendant  Heagy  at  Dexter,  Mo.  Hamblen 
and  Heagy,  who  Jointly  executed  the  note, 
are  brothers-in-law,  while  plaintiff  was  an 
old-time  friend  of  Hantblen  and  an  acquaint- 
ance of  defendant,  Heagy.  The  evidence  on 
the  part  of  plaintiff  tends  to  prove  that 
Hamblen  and  one  Wysong  jointly  owed  him 
11,500,  for  which  sum  they  exiecnted  to  plain- 
tiff their  promissory  note  January  14,  1907. 
Subsequently  this  note  was  taken  up  and  a 
new  one  executed  by  Hamblen  together  with 
defendant,  Heagy,  about  March,  1908,  In  tbe 
amount  of  $1,640,  which,  it  is  said,  included 
tbe  principal  sum  of  the  former  note  and  the 
accrued  interest  thereon.  Wysong,  who  was 
Jointly  liable  on  tbe  original  $1,500  note,  did 
not  sign  the  new  note  of  |1,640.  Some  time 
after  the  $1,640  note  had  fallen  due,  plaintiff 
says  he  wrote  to  Hamblen  in  Indianapolis, 
requesting  him  to  make  a  new  note  to  cover 
the  amount  and  interest  In  a  short  time 
Hamblen  sent  plaintiff,  who  was  then  at  his 
home  in  Colorado,  the  note  In  suit  for  $1,875, 
which,  It  Is  said,  Included  the  principal  sum 
of  the  former  note  and  accrued  Interest  there- 
on, and  also  $78,  which  defendant,  Ueagy, 
owed  plaintiff.  (This  $1,875  note  is  the  one  in 
suit  here.)  On  the  part  of  defendant  the  evi- 
dence is  that  he  signed  the  note  in  suit  mere- 
ly as  an  accommodation  party — ^that  Is,  for 
the  accommodation  of  plaintiff,  the  payee — 
moreover,  defendant  says  that  he  was  not  a 
party  to  any  note  payable  to  plaintiff  prior 
to  this  one,  and  therefore,  of  course,  not  a 
Joint  maker  with  Hamblen  of  the  $1,640 
above  referred  ta  Both  defendant  and 
Hamblen  testify  that  plaintiff  desired  to 
borrow  some  money  in  Colorado  and  wrote 
Hamblen,  an  old  friend,  requesting  him  to 
make  this  note  as  accommodation  paper  for 
plaiatitTs  use  as  collateral  security  at  the 
bank  in  Colorado.  Hamblen  says  he  wrote 
bis  brother-in-law,  defendant,  Heagy,  and  re- 
quested that  he  Join  In  making  the  note. 
Heagy  at  first  declined  to  do  this.  Thereupon 
Hamblen  wrote  Heagy  a  second  letter  and 
Inclosed  plaintUTs  letter  to  him,  requesting 
that  the  note  be  executed  merely  as  an  ac- 
commodation to  plalntifl  to  enable  him  to 
borrow  some  money  In  Colorado,  depositing 
this  accommodation  note  as  security. 

[1  ]  Of  course,  if  defendant  signed  the  note 
with  Hamblen  merely  as  an  accommodation 
to  plaintiff,  then  idalntiff  is  not  entitled  to 
recover  thereon  against  defendant. 

But  It  seems  the  issue  was  much  confused 
In  Its  presentation  to  the  Jury  In  the  Instruc- 
tions given  on  behalf  of  plaintiff.  At  the  in- 
stance ot  plaintiff,  tbe  court  gave  bis  instouc- 
tlon  Na  1  as  follows: 

"The  court  instructs  the  Jury  that  an  accom- 
modation note  is  one  made  by  one  party  to  an- 
other party  when  tbe  niaker,  or  giver,  of  the 
note  is  not  indebted  to  the  party,  to  whom  the 


note  is  given.  If  A.  should  give  6.  Us  note  for 
$100  for  the  purpose  of  enabling  B.  to  get  $100 
on  the  note  from  some  other  person  than  A 
when  A.  did  not  owe  B.  anything,  such  a  note 
would  be  an  accommodation  note.  In  such 
case,  if  B.  should  not  a^  the  note,  he,  himself, 
could  not  collect  it  from  A.  If  B.  should  sell 
the  note  to  another  and  A.  should  have  to  pay 
it,  then  A.  could  collect  from  B.  the  amount  he 
had  topay,  and,  in  this  case,  if  neither  Hamblen 
nor  Wysong  owed  plaintiff  anything  and  the 
note  in  suit  was  ^ven  by  Hamblen  and  defend- 
ant to  enable  plaintiff  to  get  money  on  it,  and 
for  no  other  purpose,  then  and  In  that  event 
the  note  is  an  accommodation  note,  and  plaintiii 
cannot  recover." 

[2,  S]  This  instruction  Is  errooeoas  In  that 
It  tells  the  Jury  in  substance  that  if  either 
Hamblen  or  Wysong  owed  plaintiff  anything, 
then  even  though  defendant  signed  the  note 
as  an  accommodation  to  plaintiff,  he  might 
nevertheless  racover  against  defendant  Ob- 
viously such  is  not  the  law.  Then,  too, 
Wysong  was  not  a  party  to  the  note  in  suit 
in  any  event  Moreover;  ev^i  though  Ham- 
blen who  signed  the  note  with  defendant, 
Heagy,  owed  plaintiff  aometfalng,  tbe  hypoth- 
esis contemplated  in  tbe  Instruction  was  not 
the  character  of  tbe  contract  Involved  in  so 
far  as  defendant,  Heagy,  is  concerned,  for 
according  to  tbe  evidence  on  the  part  of  tbe 
defense  Heagy  was  an  accommodation  niaker 
at  most  and  is  ^ititled  to  be  treated  as  such. 
See  Weeks  t.  Bussell,  8  Wash.  440,  36  Paa 
265. 

[4]  Our  statute  (section  10000,  R.  S.  1909), 
in  so  far  as  relevant  here,  says: 

"An  accommodation  partv  is  one  who  has  sign- 
ed the  instrumocit  as  a  maker  *  •  •  without 
receiving  value  therefor,  and  for  the  purpose 
of  lending  his  name  to  some  other  person." 

According  to  the  evidence  of  defendant,  he 
was  in  no  manner  Indebted  to  plaintiff,  and 
even  though  Hamblen  was  so  indebted,  plain- 
tiff was  still  an  accommodation  party  If  the 
evidence  introduced  on  Ms  part  Is  to  be  be- 
lieved and  no  liability  is  enforceable  against 
him  by  plaintiff  to  whom  be  loaned  his  name 
as  an  accommodation. 

[6]  Plaintiff's  second  instructloa  Is  as  fol- 
lows: 

"Tbe  court  instructs  the  Jury  that  the  issue 
in  this  case  is  whether  the  note  sued  upon  in  this 
case  is  an  accommodation  note  or  not,  and  the 
court  further  instructs  the  jury  that  it  the  jar; 
shall  find  from  the  evidence  in  this  cause  that 
either  Charles  Hamblen-  or  Jj.  W.  Heagy  owed, 
or  was  indebted,  to  said  J.  F.  Cox,  at  the  time 
they,  the  said  Hamblen  and  Heagy,  signed  said 
note,  to  wit  on  the  25th  day  of  May,  1909,  in 
any  sum  whatever,  then  and  in  that  event  the 
court  instructs  the  jury  that  said  note  was  not 
an  accommodation  note  and  the  verdict  of  the 
jury  must  be  for  the  plaintiff." 

This  instructlcni  is  likewise  erroneous  for 
that  It  misdirects  the  Jury  as  to  the  law  cod- 
ceming  the  liability  of  an  accommodation 
party.  Although  tbe  evidence  of  defendant, 
Heagy,  with  which  this  instruction  purports 
to  reckon  is  that  be  signed  the  note  with 
Hamblen  on  receiving  plaintiff's  letter  fo^ 
warded  to  him  by  Hamblen  to  the  effect  that 
he  merely  wanted  the  note  as  an.  accommoda- 
tion to  use  aa  collateral  security  In  a  Colo- 
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redo  bank,  the  Instmctlon  tnfonns  Gie  Jury 
that  the  note  was  not  to  be  regarded  aa  ac- 
commodatiMi  paiwr  if  It  found  eltiier  Ham- 
blen or  Heagy  was  Indebted  to  plaintiff  nt  the 
time.  Manifestly  such  la  an  erroneoos  view, 
for  thou^  both  Hfamblen  and  Heagy  owed 
plaintiff  a  valid  and  snbcdstlng  debt,  sncb 
would  not  afford  &  consideration  for  the  note 
In  salt,  nnleas  It  was  so  agreed  or  contem- 
plated Vj  the  parties  at  the  tbne.  In  other 
words.  If  d^endant  signed  the  note  In  suit 
as  a  mere  accommodation  to  plaintiff,  then  It 
Is  not  to  be  enforced  against  htm  otherwise, 
even  though  he  owed  plaintiff  a  debt  on  other 
grounds.  To  treat  the  matter  otherwise  Is  to 
disregard  the  accommodation  contract  entered 
into  between  defendant  and  plaintiff  and  sub- 
stitute In  lien  <tf  It  a  direct  promise  to  pay, 
founded  upon  another  and  distinct  considera- 
tion; that  Is,  a  pre-existing  debt  owing  by 
defendant  to  plaintiff  or  even  one  owing  by 
Hamblen  to  plaintiff  for  which  latter  obliga- 
tion it  seems  the  Instmctlon  contemplates 
converting  defendant  Into  a  surety,  though 
be  says  he  had  in  no  wise  undertaken  such 
obligation. 

[6]  Plaintiff's  third  instruction  is  as  fol- 
lows: 

"If  the  Jury  should  find  that  Hamblen  told 
Heagy  that  the  note  sued  upon  was  only  an  ac- 
commodation note,  and  that  Heagy  signed  the 
same  in  the  bona  fide  belief  that  it  was  only 
an  accommodation  note,  still  the  jury  ^vould 
not  be  justified  in  finding  the  issues  for  Heagy 
and  against  Cox,  unless  the  jury  should  further 
find  that  Cox  authorized  Hamblen  to  make  such 
statements  and  representations  to  Heagy." 

Obviously  this  Instruction  Is  erroneous  In 
that  It  Informs  the  jury  that  though  defend- 
ant, Heagy,  signed  the  note  bona  flde  as  an 
accommodation  party  on  the  representation  of 
184  S.W.-S2 


Hamblen  that  it  was  to  be  onl^  an  accommo- 
dation note  ft>r  the  use  of  plaintiff,  neverthe- 
less defendant  was  liable  thereon  to  plaintiff, 
the  party  accommodated,  unless  the  Jury  fur- 
ther find  that  plaintiff.  Cox,  authorized  Ham- 
blen to  make  such  representations  to  defend- 
ant, Heagy.  If  Hamblen  was  acting  for 
plaintiff.  Cox,  in  procuring  defendant's  sig- 
nature to  the  note  as  the  evidence  tends  to 
prove,  then  It  is  not  essential  that  Hamblen 
should  have  been  expressly  authorized  to 
make  the  representatlms  referred  to,  but 
rather  the  question  Is:  Did  he  make  such 
representations  concerning  the  accommoda- 
tion character  of  the  paper  at  the  time  and 
was  It  on  this  defendant  signed  the  note? 
However,  it  is  to  be  said  that  the  evidence 
shows  there  were  two  letters  from  Hamblen 
to  Heagy  about  this  matter,  and  neither  of 
them  Is  In  evidence.  Also  In  one  of  these 
letters  it  Is  said  Hamblen  inclosed  lAalntlff, 
Cox's  letter  laylng  that  he  oaly  desired  the 
note  as  an  accommodation  to  use  as  collater- 
al security  In  Colorado.  If  it  be  found  that 
Hamblen  was  acting  for  plaintiff  in  procuring 
the  signature  of  Heagy  to  the  note  In  suit, 
then  the  rights  of  defendant,  Heagy,  are  to 
be  determined  by  reference  to  the  apparent 
authority  of  Hamblen  as  disclosed  In  the  two 
letters  written  by  him  to  Heagy  together  with 
the  letter  from  plaintiff,  Cox,  to  Hamblen 
inclosed  to  Heagy,  rather  than  by  reference 
to  some  other  authority  given  by  plaintiff  to 
Hamblen. 

Other  errors  ai^ear  in  plaintiff's  instmc- 
tlons,  but  enough  has  been  said  to  Indicate 
the  theory  on  which  the  case  should  be  tried. 

The  judgment  should  be  reversed,  and  the 
cause  remanded.    It  Is  so  ordered. 

RBTNOLDS,  P.  J.,  and  ALLSN,  J.,  concur. 
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EL  PASO  &  S.  W.  CO.  T.  LA  LONDB. 
(No.  9282.) 
(Supreme  Ckmrt  of  Texas.    April  5,  1916.) 
Action  by  Angela  La  Londe  against  the  El 
Paso   &    Southwestern    CJompany.     A   Judg- 
ment (or  the  plaintiff  was  affirmed  by  the 
Court  of  Civil  Appeals  (173  S.  W.  890),  and 
the  defendant  applies  for  writ  of  error.    Ap- 
plication refused,  and  motion  for  rehearing 
overruled. 

Hawkins  &  Franklin  and  W.  M.  PeUcolas, 
all  of  £:i  Paso,  for  applicant  Wallace  & 
Gardner,  of  El  Paso,  opposed. 

On  Motion  for  Rehearing. 
PER    CURIAM.      Motion    for    rehearing 
overruled. 

HAWKINS,  J.  (concurring).  The  course  of 
reasoning  by  which  my  conclusions  herein 
have  been  reached  Is,  In  several  respects,  so 
different  from  that  shown  by  the  opinion  of 
th«  Court  of  ClTll  Appeals  In  this  cause  (ITS 
S.  W.  890)  that  I  feel  In  d\ity  bound  to  state 
my  Individual  views  herein,  although,  with 
some  exceptions,  the  rule  in  tills  court  has 
been  not  to  write  in  granting  or  in  refusing 
applications  for  writs  of  error. 

This  action  for  damages  for  the  killing  of 
La  Londe,  on  AprU  21,  1912,  in  New  Mexico, 
by  one  of  plaintiff  in  error's  trains,  was  in- 
stituted In  a  Texas  court  by  his  widow  as 
temporary  administratrix  and  personal  rep- 
resentative  of  the  estate  of  the  decedent. 

Trial  before  a  Jury  resulted  In  verdict  and 
judgment  In  her  favor  for  $13,750,  which 
judgment  was  affirmed  by  our  Court  of  CMl 
Appeals  for  the  ISighth  Supreme  Judicial 
District  (av.  App.)  173  S.  W.  890.  The  rail- 
way company  applied  for  a  writ  of  error, 
which  this  court  refused,  and  now  prays  for 
a  rehearing. 

It  is  contended  by  the  railway  company 
that  the  suit  cannot  be  maintained  by  the 
Texas  temporary  administratrix  in  the  ab- 
sence of  allegation  and  proof  of  orders  of 
the  probate  court  extending  the  period  of  ad- 
ministration. Under  such  circumstances  such 
orders  wiU  be  presumed.  Williams  v.  Bank, 
91  Tex.  651,  45  S.  W.  690.  Moreover,  the 
record  does  not  show  that  the  right  of  the 
plaintiff  to  sue  in  that  capacity  was  chal- 
lenged by  a  sworn  plea,  as  provided  by  R. 
S.  of  Texas  1911,  art  1906,  subd.  2. 

Complaint  is  made  by  the  railway  com- 
pany of  the  refusal  of  the  trial  court  to  sub- 
mit to  the  jury  the  inrovlsions  of  the  Con- 
stitution and  statutes  of  New  Mexico  which 
were  admitted  in  evldoice  before  the  court 
to  enable  the  court  to  determine  whether  they 
or  any  of  them  govern  or  affect  the  rights 
of  the  parties,  and  to  Instruct  the  jury  ac- 
cordingly. In  that  refusal  there  was  no  er- 
ror. Andrews  v.  Hoxie,  5  Tex.  171 ;  Wlllard 
T.  Conduit  10  Tex.  213. 


The  temporary  adminlsttatrlx  relies  upoa 
the  act  of  February  21,  1S91  (Lews  1891,  c. 
49).  the  act  of  February  17,  1893  (Laws  1893, 
c.  28),  and  section  16  of  artlite  20  of  the  Oon- 
stltntloD  of  New  Mexico,  In  turn,  while  tbe 
railway  company  relies  upon  article  3213  of 
the  Compilation  of  1897,  and  section  4  of  «► 
tide  22  of  said  Oonstltatlon,  all  as  shown 
below. 

Their  history,  aa  I  glean  it  Is  as  follows: 

Tbb  original  act  <rf  1882  (chapter  61)  dealt 
in  section  1,  with  damages  for  injuries  re- 
sulting in  deatb  when  caused  by  the  wrong- 
ful acts  of  common  carriers,  their  agents, 
servants,  and  employes,  while  engaged  in  op- 
erating locomotives,  trains,  stagecoaches  and 
other  public  conveyances,  and,  in  sections  2 
and  S,  with  damages  for  sudtt  injuries  when 
caused  by  wrongful  acts  of  corporattons  and 
persons  other  than  common  carriers. 

Said  section  1  reads  thus: 

"Whenever  any  person  shall  die  from  any  in- 
jury resulting  from,  or  occasioned  by  the  nesli- 
^nce,  unskillfulness  or  criminal  intent  of  anj 
offioer,  agent,  servant  or  employ^  wliilst  run- 
ning, conducting,  or  managing  any  locomotiTe, 
car,  or  train  of  cars,  or  of  any  driver  of  anj 
stagecoach  or  other  public  conveyance,  while  in 
the  charge  of  the  same  as  driver ;  and  when  any 
passenger  shall  die  from  any  injury  resalting 
from,  or  occasioned  by  any  defect  or  insuffidencj 
in  any  railroad,  or  any  part  thereof,  (nr  in  any 
locomotive  or  car,  or  in  any  stagecoach,  or  other 
public  conveyance,  the  corporation,  individual  or 
individuals,  in  whose  employ  any  such  officer, 
agent,  servant,  employ^,  engineer  or  driver,  shall 
be  at  the  time  such  injury  was  committed,  or 
who  owns  any  such  railroad,  locomotive,  car, 
stagecoach,  or  .other  public  conveyance,  at  the 
time  any  injury  is  received,  resulting  from,  or 
occasioned  by  any  defect  or  insufficiency  above 
declared,  shall  forfeit  and  pay  for  every  person 
or  passenger  so  dying,  the  sum  of  five  thousand 
(?5,000.005  dollars,  which  may  be  sued  and  re- 
covered: First,  by  the  husband  or  wife  of  the 
deceased;  or,  second,  if  there  be  no  husband  or 
wife,  or  if  he  or  she  fails  to  sue  within  six 
months  after  such  death,  then  by  the  minor 
child  or  children  of  the  deceased;  or,  third,  if 
such  deceased  be  a  minor  and  unmarried,  then 
by  the  father  and  mother,  who  may  join  in  the 
suit,  and  each  shall  have  an  equal  interest  in  the 
judgment ;  or,  if  either  of  them  be  dead,  then  by 
the  survivor.  In  suits  instituted  under  this 
section,  it  shall  be  competent  for  the  defendant 
for  his  defense  to  show  that  the  defect  or  insuffi- 
ciency named  in  this  section,  was  not  of  a  neg- 
ligent defect  or  insufficiency." 

Said  section  1  was  carried  into  the  Com- 
pilation of  1884  as  article  2308,  and  Into  the 
Compilation  of  1887  as  article  3213,  and  ap- 
pears to  be  still  in  force,  unless  and  exc^t 
as  repealed,  amended,  or  rendered  inoperative 
by  said  act  of  1891,  said  act  of  1893,  and 
said  section  16  of  article  20  of  the  Constitu- 
tion. 

If  article  3213  is  applicable  in  this  case. 
Its  unquestionable  effects  are :  (a)  Arbitrarily 
to  fix,  at  $5,000,  the  amount  of  the  recovery, 
such  fixed  amount  being  in  the  nature  of  .^ 
penalty  rather  than  in  the  nature  of  compen- 
satory damages ;  and  (b)  to  deny  to  defend- 
ant in  error  the  right  to  maintain  the  suit 
In  the  capacity  in  which  she  sues  herein. 

Said  sections  2  and  3  of  said  act  of  1SS2 


Digitized  by  LjOOQ  IC 


Tex.) 


"EL  PASO  A  a.  W.  CX>.  T.  LA  LOKDB 


499 


became  sections  2800  and  2310  of  the  Compi- 
lation of  1884,  and  were  amended  by  "An  act 
to  amend  sections  2309  and  2310  of  tlie  Com- 
piled Laws  of  New  Mexico  of  1884,"  approved 
February  21,  1891.  Said  act  of  1S91  au- 
tborizes,  In  general  terms,  recovery  of  dam- 
ages for  Injuries  resulting  In  death ;  It  fixes 
no  limit  on  the  Amount  to  be  recovered ;  It 
requires  that  actions  therennder  be  In  the 
names  of  i)ersonal  r^resentatlves  of  the  de- 
cedent; bnt  that  amendment.  It  seems,  does 
not  relate  to  common,  carriers,  and  does  not 
repeal  said  article  3213.  Romero  v.  Hall- 
road,  11  N.  M.  684,  72  Pac.  38,  in  which  case 
th  Supreme  Court  of  the  territory  of  New 
Mexico  held  said  article  3213  applicable,  al- 
thongh  the  Injuries  of  the  decedent,  who 
was  not  an  employ^,  were  Inflicted  in  June, 
1902. 

Said  act  of  February  17,  1893,  "an  act  for 
the  protection  and  relief  of  railroad  em- 
ploy &  and  for  other  purposes,"  provides: 

"Every  corporation  operating  a  railway  in  this 
territory  shall  be  liable  in  a  sum  sufficient  to 
compensate  such  employ*  for  aU  damages  sus- 
tained by  any  employi  of  such  corporation,  the 
person  injured  or  damaged  being  without  fault 
on  his  or  her  part,  occurring  or  sustained  in 
consequence  of  any  mismanagement,  careless* 
ness,  neglect,  default  or  wrongful  act  of  any 
agent  or  employ^  of  such  corporation,  while  in 
the  exercise  of  their  several  duties,  when  such 
mismanagement,  ciirelessness,  neglect,  default  or 
wrongful  act  of  such  employ*  or  agent  could 
have  been  avoided  by  such  corporation  through 
the  exercise  of  reasonable  car«  or  diligence  in  the 
selection  of  competent  employes,  or  agents,^  or  by 
not  overworking  said  employes  or  requiring  or 
allowing  them  to  work  an  unusual  or  onreason- 
able  number  of 'hours,"  etc. 

It  also  provides: 

"Whenever  the  death  of  an  employ^  shall  be 
caused  under  circumstances  from  which  a  cause 
of  action  would  have  accrued  under  the  provi- 
sions of  the  two  preceding  sectionB,  if  death  had 
not  ensued,  an  action  therefor  shall  be  bronght 
in  the  manner  provided  by  section  2310  of  the 
Compiled  Laws  of  New  Mexico,  as  amended  by 
chapter  XLIX  of  the  Session  Laws  of  1891  of 
Xew  Mexico,  and  any  sum  recovered  therein 
shall  be  subject  to  all  of  the  provisions  of  said 
Eection  2310  as  so  amended." 

While  said  act  of  1893  relates  to  common 
carriers.  Its  <9)eratlon  is  restrlcbed  to  cer- 
tain designated  classes  of  cases,  involving 
either  want  of  care  in  the  selection  of  em- 
ployes or  agents,  or  overworking  them.  Nei- 
ther the  .pleading  nor  the  evidence  brings 
this  case  within  its  purview;  consequently, 
at  least  for  the  purposes  of  this  case,  It 
neitlier  controls  nor  affects  said  article 
3213. 

Said  section  4  of  article  22  of  the  Consti- 
tution Is  as  follows: 

"All  laws  of  the  territory  of  New  Mexico  in 
force  at  the  time  of  its  admission  into  the  Union 
as  a  state,  not  inconsistent  with  this  Constitu- 
tion, shall  be  and  remain  in  force  as  the  laws  of 
the  state  until  they  expire  by  their  own  limita- 
tion, or  are  altered  or  repealed ;  and  all  rights, 
actions,  claims,  contracts,  liabiuties  and  obUga- 
tions,  shall  continue  and  remain  tinaffected  by 
the  change  in  the  form  of  government,"    ' 


SecthMi  IS  of  attitfle  20  of  the  Oonstltatlon, 
adopted  In  1911,  provides: 

"Every  person,  receiver  or  corporation  owning 
or  operating  a  railroad  within  this  state  shall 
be  liable  in  damages  for  injury  to,  or  the  death 
of,  any  person  in  its  employ,  resulting  from  the 
negligence,  in  whole  or  in  part,  of  said  owner  or 
operator  or  of  any  of  the  officers,  agents  or  em- 
ployes thereof,  or  by  reason  of  any  defect  or 
insulSciencjr,  due  to  its  negligence,  in  whole  or 
in  part,  in  its  cars,  engines,  appliances,  machin- 
ery, track,  roadbed,  works  or  other  equipment. 

'An  action  for  negligently  causing  the  death 
of  an  employ^  as  above  provided  shall  be  main- 
tained by  the  executor  or  administratrix  for  the 
benefit  of  the  employe's  surviving  widow  or  hus- 
band and  children ;  or  if  none,  then  his  parents ; 
or  if  none,  then  the  next  of  kin  dependent  upon 
said  deceased.  The  amount  recovered  may  be  dis- 
tributed as  provided  by  law.  Any  contract  or 
agreement  made  in  advance  of  such  injury  with 
any  employ*  waiving  or  limiting  any  right  to 
recover  such  damages.shall  be  void." 

It  seems  that  no  statute  has  been  enacted 
to  put  section  16  Into  effect,  but  Its  provi- 
sions, other  than  those  relating  to  distribu- 
tion of  the  amount  to  be  recovered  in  death 
cases,  appear  to  be  self-operative,  author- 
izing, whenever  applicable,  recovery  of  com- 
pensatory damages  in  any  reasonable 
amount;  actions'  In  death  cases  thereunder 
to  be  by  personal  representatives  of  the  de- 
cedent In  behalf  of  the  designated  beneficia- 
ries. 

However,  the  expression  "shall  be  liable 
in  damages  for  Injury  to,  or  death  of,  any 
person  In  its  employ,"  etc.,  greatly  narrows 
the  field  of  liability  and  was  intended,  I 
tlilnk,  to  restrict  its  legal  effect  to  instances 
la  which  the  Injuries  are  received  by  such 
employ^  tn  the  course  of  hi*  emploument  in 
the  railroad  eeriHee.  If  it  be  assumed,  for 
the  sake  of  the  argument,  or  if,  upon  due 
consideration  of  the  history  and  legal  effect 
of  said  article  8213,  it  should  be  held  that 
said  article  was  ever  applicable  to  and  con- 
trolled cases  wherein  the  material  facts  were 
essentially  like  those  of  the  case  at  bar,  and 
if  my  foregoing  views  as  to  the  self-opera- 
tive effect  of  said  section  16  are  correct,  then. 
Inasmuch  as  section  16  Is  later  than  article 
3213,  it  fellows,  logically,  that  If  at  the  mo- 
ment when  La  Londe  received  his  injuries 
he  was  in  the  employ  of  the  railway  com- 
pany within  the  meaning  of  section  16,  Its 
provisions,  aside  from  those  relating  to  dls- 
tribatlon,  are  applicable,  and  either  section 
16  or  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  65  [U.  S. 
Comp.  St  1913,  H  8667-8665])  controls  this 
case,  and  this  cotirt  did  not  err  in  refusing 
the  writ  of  error ;  but  if  La  Londe  was  not 
then  so  "In  its  employ"  It  ia  just  as  clear 
that  neither  said  section  16  nor  said  act  of 
Congress  has  any  application  to  the  case  at 
bar,  and  in  tliat  event,  article  3218  should 
control  this  appeal,  the  judgment  was  for 
an  amount  In  excess  of  that  fixed  by  law, 
and  the  pending  motloa  and  also  the  appli- 
cation for  a  writ  of  error  shotild  be  granted,: 
unless  this  conrt  Aould  bold  that  the  courts 
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of  this  state  'wXQ  not  enforce  the  provisions 
of  article  3213,  because  they  are  of  a  penal 
rather  than  of  a  merely  compensatory  na- 
ture, or  because  th^  are  essentially  different 
from  proTlsicHui  of  our  laws  which  would  be 
applicable  had  La  Londe's  Injuries  been  In- 
flicted In  Texas. 

The  charge  given  to  the  jury  was,  practi- 
cally, to  the  effect,  that  If  at  the  moment  of 
his  injuries  La  Londe  was  "waiting  to  be 
called,"  he  was  in  the  employ  ot  the  railway 
company  within  the  meaning  of  said  section 
16,  which  was  thus  made  to  control  this 
case,  and  that  view  was  upheld  by  the  Court 
of  CSvil  Appeals,  and  has  prevailed  In  this 
court  But  is  section  16  applicable?  I  think 
not,  as  La  Londe's  Injuries  were  not  received 
in  the  course  of  his  employment,  and  were 
not  fairly  related  to.  that  employment 
Whether  he  was  or  was  not  then  so  'In  its 
employ,"  becomes,  in  reality,  in  this  case, 
purely  a  question  of  law.  In  view  of  the  evi- 
dence bearing  thereon,  because  in  that  evi- 
dence there  is  no  conflict  whatever.  It  was 
to  this  effect:  La  Londe  had  been  employed 
as  a  locomotive  engineer  by  the  railway  com- 
pany. He  was  paid  on  a  mileage  basis,  and 
drew  his  pay  monthly.  That  contract  had 
not  been  terminated;  but  at  the  time  of 
his  Injuries,  he  was  not  engaged  in  the  oper- 
ation of  a  locomotive,  and  was  not  actively 
in  the  performance  of  any  duty  to  his  em- 
ployer. He  was  "off  duty,"  but  was  "sub- 
ject to  call."  He  had  come  in  at  5  or  6 
o'clock  in  the  previous  evening  from  his  run 
of  that  day,  his  lawful  hours  of  rest  had  ex- 
pired, and  he  was  "waiting  to  be  called" 
whenever  he  might  be  needed  to  take  out 
some  train.  While  so  waiting,  and  shortly 
after  noon,  which  was  about  an  hour  and 
a  half  before  the  usual  time  for  blm  to  take 
a  train  out,  be  left  his  home  and  went  to 
the  post  office,  and  thence  to  the  railroad 
yard  to  see  a  friend  who  was  engineer  on  an 
out-going  train,  to  whom  he  desired  to  hand 
money  to  pay  off  a  note  in  another  town. 
As  his  friend  walked  around  tils  engine  La 
Londe  walked  and  chatted  with  him,  and, 
while  so  occupied,  stepped  back  in  front  of 
an  incoming  train,  which  struck  him,  inflict- 
ing injuries  from  which  he  died.  La  Londe 
was  there  as  a  mere  loiterer  or  bystander, 
and  there  is  no  evidence  which  even  sug- 
gests that  be  was  in  the  yards  for  any  pur- 
pose which  was  in  any  wise  related  to  the 
call  for  which  he  was  waiting,  or  to  any 
duty  whidi  he  owed  to  the  company  by  vir- 
tue of  bis  said  employment 

Under  such  circumstances,  and  In  the  ab- 
sence of  any  decision  of  the  courts  of  New 
Mexico  constming  said  section  16,  I  cannot 
believe  that  La  Ii(»ide  was  at  that  moment 
in  the  employ  of  the  railway  company  with- 
in the  meaning  of  said  provision  of  the  Con- 
stitution of  New  Mexico.  The  clause  "injury 
to,  or  death  of,  any  pers<Ki  in  its-  employ" 
seouB  to  me  to  have  been  Intended  to  re> 


strlet  the  operation  of  MCtlon  16  to  casi 
in  wtilch  the  injured  party  Is  not  merely  o 
the  pay  rolls  of  the  company  and  engage 
from  time  to  time,  during  the  general  perio 
of  his  employment  In  some  service  fbr  h 
employer,  but  in  which,  In  addition,  the  ij 
Juries  in  question  are  related,  directly,  fai 
ly,  and  reasonably,  to  such  employment  ai 
service.  Under  any  other  theory  of  constrn 
tlon  the  provisions  of  section  16  becotae  pur 
ly  arbitrary.  In  this  very  case,  as  a  ma 
ter  of  either  natural  Justice  or  public  pollc 
how  can  it  be  said  tliat  the  railway  compai 
owed  to  La  Londe,  in  that  moment  and  n 
der  those  circumstances,  any  higher  duty,  < 
that  its  liability  for  injuries  negligently  1 
filcted  upon  him  should  be  more  certain,  tiu 
it  he  were  any  other  bystander  who  was 
no  sense  in  its  employ?  That  it  was  not  tl 
purpose  of  section  16  to  Impose  sndi  hig 
er  duty  or  more  certain  liability  seems  pla 
enough  when  It  is  considered  by  Itself  aloi: 
and  It  is  doubly  plain,  it  seems  to  me,  wb( 
section  16  Is  considered  in  the  light  of  sa 
previous  legislation  of  New  Mexico. 

In  support  of  my  views  as  to  the  leg 
effect  of  the  words  "in  its  employ,"  as  usi 
in  section  16,  and  without  undertaking 
thorough  dlscnsaion  of  the  subject  I  empb 
size  the  uncontroverted  fact  that,  althoui 
La  Londe  was  "subject  to  call,"  no  duty 
the  railway  company  called  or  detained  hi 
upon  its  yards,  or  Justified  his  presence  the 
at  the  moment  of  his  injuries,  and,  in  th 
connection,  cite  Railway  v.  Scott,  71  Te 
703,  10  S.  W.  288, 10  Am.  St  Rep.  804 ;  Ra 
way  V.  Welch,  72  Tex.  298,  10  8.  W.  5i 
2  L.  R.  A.  839;  Railway  v.  Ryan,  82  Te 
565,  18  S.  W.  219 ;  Railway  v.  Anderson,  1 
Tex.  402, 118  S.  W.  127 ;  Freeman  v.  Brewli 
Co.,  38  Tex.  Civ.  App.  396,  85  S.  W.  11 
(writ  of  error  refused) ;  Railway  v.  He 
dricks,  49  Tex.  Civ.  App.  814,  108  S.  W.  7 
(writ  of' error  refused).  See,  also,  Doyle 
Railway,  162  Mass.  66,  37  N.  B.  770,  25 
R.  A.  157,  44  Am.  St  Rep.  335;  HcNnlty 
Railway,  182  Pa.  479,  38  AU.  S24,  38  L. 
A.  376,  61  Am.  St  Rep.  721. 

In  Railway  v.  Scott  this  court  throuj 
Stay  ton,  O.  J.,  said: 

"It  is  true  that  the  employer  is  only  liable 
master  to  the  servant  when  the  latter  is  actua: 
in  his  service,  and  that  at  times,  during  the  i 
riod  of  an  engagement  the  employ^  may  snBtx 
to  the  employer  no  other  relation  than  that 
stranger.  It  does  not  f(dlow  from  this,  howevi 
that  the  employ^  is  to  be  deemed  in  the  emplc 
er's  service  only  when  he  is  actually  engaged 
labor.  He  is  to  be  deemed  in  the  master's  serri 
whenever  present  to  perform  bis  duty  under  t 
contract  creating,  the  relation  of  master  a 
servant  and  subject  to  orders,  although  at 
given  moment  he  may  not  be  engaged  in  the  i 
tual  performance  of  any  labor.  We  are  of  t 
opinion  that  the  evidence  shows  a  state  of  fac 
wliich  require  the  appellee,  as  the  servant 
appellant  to  be  with  the  train  at  the  time 
was  injured.  The  fact  that  he  may  not  ha 
been  actually  engaged  in  the  performance  of  1 
bor  at  the  time  he  was  Injured,  if  he  was  wi 
the  train  In  discluirge  of  a  duty  the  engineer  hi 
power  to  impose  upon  liim  by  virtue  of  bis  ei 
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ployment,  and  snbject  to  tarttir  orders,  would 
not  for  the  time  destroy  the  relation  of  master 
ted  servant,  and  make  him  a  stranger  to  ap- 
pellant." 

In  Hallway  v.  Welch,  and  also  In  Ballway 
T.  Byan,  the  dedaion  rested  upon  two  facts: 

(a)  The  tnjtired  employe  was  asleep  In  a  car 
belonging  to  the  company,  provided  by  It 
for  that  purpose,  upon  Its  side  track;    and 

(b)  he  was  liable  at  any  moment  to  be  called 
out  on  duty  with  bis  gang.  In  neither  of 
those  cases  does  the  conclusion  or  finding 
that  the  injured  man  was  a  fellow  servant 
(or  employe)  at  the  time  of  the  injuries,  rest, 
as  in  this  case,  solely  upon  the  fact  that  be 
was  then  "subject  to  call."  The  reasoning 
which  controlled  all  the  cited  cases  sup- 
ports my  views  herein,  as  to  the  meaning  of 
section  16. 

Under  the  act  of  Congress  known  as  the 
Employers'  Liability  Act  of  1908,  relating 
to  interstate  commerce,  the  liability  thereby 
created  is  expressly  limited  to  "damages  to 
any  person  suffering  injury  while  he  is  env- 
ployed  by  such  carrier  in  such  commerce." 
In  chapter  V  of  his  work  on  "Liability  of 
BaUroads  to  Interstate  Employes,"  Mr. 
Doherty  says: 

"The  title  of  the  Bbiployers'  Liability  Act  la 
'An  act  relating  to  the  liability  of  common  car- 
riers, or  railroads,  to  their  employes  in  certain 
eases.'  From  this  title,  as  well  as  from  the  con- 
text of  the  act,  it  is  apparent  that  the  remedy 
provided  ia  one  which  arises  only  when  the  em- 
ploy6  is  kUled  or  injured  from  a  cause  which  is 
incidental  to  or  arising  out  of  railroad  employ- 
ment If  any  injury  arises  from  a  cause  in  no 
manner  connected  with  or  arising  ont  of  such 
employment,  no  recovery  is  iKissibls  under  the 
act  —citing  Armitage  v.  Railway,  4  Minton- 
Senhonse's  Workmen's  Compensation  Cases,  5; 
O'Brien  ▼.  Star  Line  Limited,  1  Butterworth's 
Workmen's  Compensation  Cases,  177:  Jackson 
V.  RaUway,  178  Fed.  432  (102  G.  0.  A.  USD) 
which  cites  numerous  cases. 

Tbe  rule,  as  enunciated  In  the  O'Brien 
Case,  is  to  the  effect  that  there  must  be 
"some  causal  relation  between  the  employ- 
ment and  the  accident."  And  tbe  same  au- 
thor. In  the  same  chapter,  also  says: 

"Not  every  emidoyfi  who  ia  engaged  in  work 
aoxiliary  to  interstate  commerce  is  included  in 
tbe  r.cL  Tbe  work  of  the  employ^,  to  bring  him 
within  the  terms  of  the  act,  must  be  directly  con- 
nected with  and  in  aid  of  the  traffic  itsdf,  or  in 
maintenaaoe  of  instmmentaUtiea  wUch  are  gen- 
erally used  in  such  interstate  traffic"— citing  Mil- 
oer  ▼.  Stailway,  2  Minton-Senhoose's  Workmen's 
Compensation  Cases,  61,  Railway  v.  Oommis- 
(iooers,  6  Q.  B.  D.  586,  and  Railway  v.  Tucker, 
35  App.  D.  C.  123,  which  discusses  Packctt  Co. 
V.  McCue,  17  WalL  608, 21  L.  Ed.  705,  Bwald  v. 
BaUway,  70  Wis.  420,  86  N.  W.  12,  601,  6  An. 
St  Rep.  178,  Boldt  v.  Railway,  18  N.  Y.  432, 
■nd  Fletcher  v.  Railway,  188  U.  S.  135,  18  Sup. 
Ct  86,  42  Lu  Ed.  411. 

In  Railway  r.  Tucker  the  court  said: 
"Tbe  better  rule,  tbe  one  founded  in  reason 
and  suiqported  by  authority,  is  that  the  relation 
of  master  and  servant,  in  so  far  as  the  obligation 
of  the  master  to  protect  his  servant  is  concerned, 
commenoes  when  tbe  servant,  in  pursuance  of  his 
contract  with  the  master,  is  rightfully  and  neces- 
sarily upon  tbe  premises  of  the  master.  The 
servant  m  sodi  a  situation  is  not  a  mere  trespas- 


ser nor  a  mere  licensee.    He  is  there  because  of 

his  employment" 

Tbe  rule  under  that  statute  is  stated  thus 
by  Roberts,  in  section  14  of  his  recent  treat- 
ise on  "Injuries  to  Interstate  Employes  on 
Railroads": 

"The  earrier  is  not  liable  for  every  act  of  neg- 
ligence causing  injury  to  one  employ^  by  anoth- 
er. The  negligent  act  causing  injury  or  death 
must  have  been  committed  while  tbe  employ^  at 
fault  was  in  the  prosecution  of  the  carrier's  busi- 
ness. When  the  negligent  act  which  causes  an 
injury  to  or  the  death  of  an  employ^  had  no  re- 
lation whatever  to  the  employment  the  carrier  is 
not  liable  for  tbe  employ^  at  fault  must  have 
been,  when  committing  the  act,  within  the  scope 
of  his  employment" — citing  Hobbs  v.  Railway.  80 
Wash.  678,  142  Pac  20,  L.  R.  A.  1915D,  503, 
8  N.  C.  0.  A.  84n,  90n ;  Rief  v.  Railway,  126 
Mmn.  430,  148  N.  W.  300;  RaUway  v.  West, 
38  Okl.  581,  184  Pac.  665 :  RaUway  v.  Wilson, 
161  Ky.  640,  171  S.  W.  430;  Reeve  v.  RaUway, 
82  Wash.  268,  144  Pac.  63,  L.  R.  A.  1015C,  37 ; 
Martin  v.  Railway,  03  Kan.  681,  145  Pac.  849 ; 
Moyse  v.  Railway,  41  Mont  272,  108  Pac.  1062. 
"And  if  an  employ^  is  injured  or  kiUed  at  a  time 
and  place  and  from  a  cause  disconnected  with 
his  employment  for  the  carrier,  the  carrier  is  not 
liable,  for  the  statute  requires  the  servant  in- 
jured to  have  been  at  the  time  employed  in  in- 
terstate commerce"— citing  Padgett  v.  Railway 
(S.  C.)  83  S.  E.  283;  Sanders  v.  RaUway,  97 
S.  C.  60,  81  S.  B.  283,  6  N.  C.  C.  A.  200n; 
Ewald  V.  Railway,  70  Wia  420,  36  N.  W.  12, 
501,  5  Am.  St  Rep.  178;  Hurst  v.  RaUway,  40 
Iowa,  76;  Dickinson  v.  Railway,  177  Masa  306, 
59  I^  Bw  60,  52  I*  R  A.  326,  83  Am.  St  Rep. 
284. 

That  author's  discussion  of  Hobbs  y.  Rail- 
way embraces  the  following; 

'T)eccdent  was  killed  while  riding  upon  the 
pUot  of  an  engine.  He  was  a  hosier's  helper 
and  his  last  work  was  pladng  sand  in  the  en- 
gine. In  doing  this  work  tbe  deceased  was  not 
required  to  ride  on  a  pUot.  No  one  knew  why 
he  stepped  upon  the  pilot.  The  engine  in  mov- 
ing collided  with  the  footboard  of  another  switch 
engine,  which  was  not  visible  because  of  escap- 
ing steam,  and  this  caused  decedent's  death. 
There  was  a  rule  of  the  railroad  company  forbid- 
ding employes  to  ride  on  engine  pilots  and  the 
decedent  in  addition  had  been  spedficaUy  told 
not  to  ride  on  pilots.  The  conrt,  in  denying  that 
the  raUroed  company  was  liable,  said:  "The 
rule  of  liabiUty  against  a  raUway  company  en- 
gaged in  interstate  commerce  is  predicated  upon 
the  duty  of  the  company  to  furnish  its  servant 
a  reasonably  safe  place  in  which  to  perform  the 
work  it  reqnires  of  him,  or  while  he  has  to  be 
in  those  places  which  are  incident  to  his  work, 
and  this  duty  ia  incident  to  all  places  where  the 
employ^  must  necessarUy  be  in  connection  with 
his  employment  But  that  duty  is  not  incident 
to  his  place  where  a  servant  is  not  required  to 
be  nor  expected  to  be  in  the  performance  of  his 
work.  Nor  does  it  cover  the  servant  when  be  is 
not  within  the  scope  of  his  employment  or  doing 
some  act  which  is  not  incidental  to  his  employ- 
ment This  rule  is  sustained  by  all  authorities 
and  the  federal  act  in  no  wise  attempts  to 
change  it  Unless  the  evidence  in  this  case 
shows  that  the  deceased  was  upon  the  pilot  of 
his  engine  in  discharge  of  some  duty  required 
by  the  raUroad  company,  then  the  railroad  com- 
pany owed  him  no  duty  except  to  avoid  injuring 
him  after  it  discovered  his  perUous  position. 
.Such  Is  so  clearly  the  law  that  it  will  not  be 
doubted,  and  no  authoritiea  need  be  cited  to  sus- 
tain it'  " 

If,  at  the  momoit  In  which  his  injuries 
were  inflicted.  La  Londe  was  "in  the  emi^oy" 
of  the  railway  company  within  contemplation 
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of  section  16,  he  was  tben,  It  wonld  seem, 
undeniably,  engaged  In  interstate  commerce; 
the  unwmtradlcted  evidence  being  to  the  ef- 
fect that  any  train  which  he  might  be  called 
to  take  out  would  be  an  interstate  train, 
Just  as  were  all  that  he  had  taken  out  in 
the  course  of  his  said  employment,  and  there- 
fore in  that  event,  he  was,  at  that  moment, 
within  the  provisions  of  said  Employers'  lia- 
bility Act  of  1908.  But  to  hold  that  he  was 
then  so  engaged  in  interstate  commerce  wonld 
be  .to  extend  the  operation  of  that  federal 
statute  to  Individuals  under  circumstances 
far  beyond  the  broad  extent  In  which  It  has 
been  construed  and  applied  by  the  Supreme 
Court  and  by  circuit  courts  of  the  United 
States.  Pedersen  v.  Bailway,  229  U.  S.  146, 
33  Sup.  Ct.  648,  67  U  Ed.  1125,  Ann.  Cas. 
1914C,  153,  and  cases  cited.  See,  also,  Em- 
ployers' liabiUty  Gases,  207  U.  S.  497,  28 
Sup.  Ct  141,  62  li.  Ed.  297.  To  that  I 
cannot  agree. 

The  only  logical  escape  from  the  conclusion 
that  said  act  of  Congress,  alone  (Southern 
Ry.  Co.  V.  Ballroad  Commission  of  Indiana, 
236  U.  S.  439,  35  Sup.  Ct.  304,  59  L.  Ed.  681), 
controls  this  case  lies  in  holding  that,  under 
the  undisputed  facts,  and  within  the  meaning 
of  said  federal  statute,  La  Londe  was  not 
injured  "while  •  •  •  employed"  by,  or 
while  "in  the  employ"  of,  the  railway  com- 
pany. The  analogy  between  our  own  fellow 
servant  statute  and  said  Employers'  Liability 
Act,  on  the  one  hand,  and  said  section  IC  on 
the  other  hand,  is  obvious.  The  argument  by 
analogy  might,  with  profit,  be  extended  to 
embrace  other  statutes,  did  time  and  space 
permit. 

To  me  It  seems  dear  that  neither  said  act 
of  Congress  nor  said  section  16  should  be 
construed  so  broadly  as  to  bring  the  case  at 
bar  within  Its  legal  effect  Then,  If  that  be 
the  correct  view,  is  this  case  governed  by 
article  3213?  That  statute  was  adopted,  it 
seems,  to  preserve  certain  causes  of  action 
after  the  death  of  the  party  entitled  thereto 
in  the  first  Instance,  and  not.  to  abrogate  the 
common-law  rule  that  the  servant  assumes  aU 
ordinary  risks  of  the  service  in  which  he  is 
engaged,  including  risks  arising  from  negli- 
gence of  other  servants  of  the  same  master 
in  the  same  employment  Accordingly,  it  has 
been  held  that  the  words,  "any  person,"  as 
used  In  article  3213,  do  not  include  servants 
of  the  same  master  injured  through  negli- 
gence of  a  fellow  servant  while  acting  in  the 
common  employment  To  that  effect  Is  Bail- 
way  V.  Farrow,  6  Colo.  498,  whldi  reviews 
the  Missouri  decisions  construing  a  similar 
statute  of  that  state,  from  which,  it  appears, 
the  Colorado  statute,  in  the  same  words  as 
said  article  3213,  was  taken.  Proctor  v. 
Railway,  64  Ma,  112.  See,  also,  Dale  v.  Rail- 
way, 67  Kan.  601,  47  Pac.  621. 

Consequently,  it  appears  that  even  if  this 
case  should  proceed  upon  the  theory  that  La 
Londe  was  a  fellow  servant  of  the  engineer 


of  the  train  whldi  inflicted  tlie  injuries 
question,  article  S213  would  not  be  appUca 
anywhere,  even  though  said  sectlMi  16  sho 
be  held  to  be  not  self-executing.  Said  > 
Mexico  statute  not  being  operattve,  proj 
vlgore,  in  this  state,  tliere  exists  no  prlnc 
of  comity  which  requires  or  authorizes,  h 
an  InterpretatiMi  or  application  thei 
which  would  render  liability  thereunder  n 
extensive  in  this  Jurisdiction  than  in 
courts  of  New  Mexico.  However,  if  La  Lo 
was  not  such  fellow  servant  artlde  i 
would,  it  seems,  have  been  applicable  to 
facts  had  this  suit  been  in  New  Mexico. 

But  even  if  article  3213  should  be  hel( 
be  applicable  to  cases  like  this  in  New  M 
CO  courts,  its  provisions  are  not  aj^Iia 
and  should  not  be  enforced  In  the  court! 
Texas,  because:  (a)  Its  provisions  are 
essentially  different  from  those  of  our  i 
laws  on  the  subject  the  former  being 
seems,  strictly  penal,  while  the  latter 
compensatory,  the  amount  of  liability,  if  i 
under  article  3213  being  in  a  fixed  amo 
but  not  so  under  our  laws.  Vemwi's  Saj 
Texas  Civil  Statutes,  art  4694  et  seq. ;  E 
way  V.  McCormlck,  71  Tex.  860,  9  S.  W. 
1  L.  R.  A.  804 ;  Dale  v.  BaUway,  57  Kan.  i 
47  Pac.  521,  in  whidi  said  article  3213 
considered,  (b)  Said  article  3213  Is  a  p« 
statuta  Railway  v.  McCormlck,  su{ 
Dale  V.  Railway,  supra;  Bank  v.  Price 
Md.  487,  8  Am.  Rep.  204;  Derricksoc 
Smith,  27  N.  J.  Law,  166 ;  Halsey  v.  McL 
12  Allen  (Mass.)  438,  90  Am.  Dec  1 
Ogden  V.  Folliot  3  Term  R.  733;  ScoviU 
Canfleld,  14  Johns.  (N.  Y.)  338,  7  Am.  1 
467 ;  State  v.  John,  5  Ham.  O.  217 ;  Llnd 
V.  HUl,  66  Me.  212,  22  Am.  Rep.  564 ;  Sto 
Conf.  of  Lews,  f |  620,  «21. 

Ul)on  the  whole,  each  of  said  New  Me 
statutes  and  section  16  of  article  20  of 
Constitution  of  that  state  being  thus.  In  t 
eliminated  from  consideration,  and  no  ot 
provision  of  the  Constitution  or  statute! 
that  state  having  been  pleaded,  the  law: 
Texas  should  control  this  transitory  acti 
and,  no  reversible  error  thereunder  bt 
aboym,  I  concur  in  the  order  of  this  a 
overruling  the  motion  of  plaintiff  in  error 
a  rehearing.  I  regret  that  press  of  ol 
work  has  prevented  me  from  giving  this  < 
more  careful  consideration  and  briefer 
more  satisfactory  treatment 


PIERCE  et  aL  v.  GIBSON  et  aL    (Na  24 

(Supreme  Court  of  Texas.     April  6,  1914 

1.  Homestead  ®=»56— Powkb  to  Transd 

JOINOEB  OF  WlFB. 

A  husband,  acting  in  good  faith,  may  cfa' 
and  select  the  homestead,  or  abandon  one 
lected  and  acquire  a  new  one,  indepeodpntl; 
the  wishes  of  the  wife,  so,  after  her  insai 
he  may  abandon  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homest 
Cent.  Dig.  §{  81,  82;   Dec.  Dig.  <3=35C.] 


4s>Far  other  cases  mc  same  topic  and  KEY-NUMBER  In  all  ker-Kumbered  Digests  and  Indexes 
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2.  Husband  ahd  Wira  «=»2T8<9)— Ooionnn- 
Tf  PBOPXBnr — Insanity  of  Witb— Convby- 
ANCE  BY  Husband— Validity. 

Vernon's  Sayles*  Ann.  Civ.  St  1914,  art. 
3591,  declares  that  where  the  infe  dlea  or  be- 
comes insane,  the  hosband  shall  have  the  ex- 
clusive manatrement,  control,  and  disposition  of 
the  communitj'  property  in  the  same  manner  as 
during  her  lifetime  ana  sanity,  and  it  shall  not 
be  necessary  that  Qie  wife  joia  in  conveyances 
thereof,  subject,  however,  to  the  provisions  of 
the  chapter.  The  chapter  of  whicn^  the  article 
is  a  part  relates  to  the  administration  of  com- 
munity property,  and  its  other  articles  provide 
that  on  death  or  Insanity  of  the  wife,  tae  has- 
band  may  give  bond,  and  as  survivor  administer 
the  community  property.  Held,  that  the  bus- 
band,  as  surviving  member  of  the  marital  part- 
nenhip,  may,  to  pay  community  debts,  sell  com- 
mnnity  property  withont  giving  aay  bond. 

W'Ed.  Kote. — For  other  cases,  see  Hosband  and 
ife.  Cent   Dig.   |  1020;    Dec.  Dig.   «=»273 
(9).] 

E^TW  to  Court  of  C&tU  ApvealB  of  Blghth 
Supreme  Judicial  Distilct 

Action  by  6.  T.  Gibson  and  others  against 
P.  P.  Pierce  and  another.  A  Judgment  for 
defraidant  Pierce  was  reversed  on  error  to 
the  Court  of  avil  Appeals  (146  S.  W.  983), 
and  defendant  brings  error.  Reversed,  and 
Judgment  of  district  court  affirmed. 

J.  R.  Stubblefleld,  of  Eastland,  for  plalntifr 
in  error.  D.  G.  Hunt,  of  Eastland,  and  W. 
P.  Sebastian,  of  Austin,  for  defendants  in  er- 
ror. 

TANTIS,  J.  This  suit  was  Instituted  In 
the  district  court  of  Stephens  county,  Tex., 
by  the  defendants  In  error,  who  were  plain- 
tiffs below,  against  P.  P.  Pierce  and  E.  Glass- 
cock, to  recover  730  acres  of  land  situated 
partially  in  Palo  Pinto  county  and  partially 
in  Stephens  county,  Tex.  In  the  district 
court  Glasscock  filed  a  disclaimer,  and  the 
trial  proceeded  against  Pierce.  The  case  was 
submitted  to  the  Jury  on  special  issues.  The 
trial  resulted  in  a  Judgment  in  the  district 
court  in  favor  of  Pierce,  who  Is  plaintiff  in 
error  here,  and  against  the  plalntUts  in  said 
suit  in  the  district  court  By  them  the  case 
was  appealed  to  the  honorable  Court  of  Civil 
Appeals  for  the  Second  District  The  appeal 
was  transferred  to  the  honorable  Court  of 
Qvll  Appeals  for  the  Eighth  District,  In 
which  court  the  case  was  reversed  and  re- 
manded as  to  Jane  P.  Pettit,  wife  of  C.  I. 
Pettlt,  the  court  holding  that  she  was  enti- 
tled to  recover  one-half  of  the  land  sued  for. 
As  to  the  other  plaintiffs  in  the  district 
conrt,  and  as  to  the  remaining  one-half  in- 
terest in.  the  land,  the  Judgment  of  the  dis- 
trict court  was  affirmed.  A  writ  of  error 
was  granted  by  this  court  on  the  petition  of 
P.  P.  Pierce,  the  plaintiff  In  error,  on  the 
ground  of  a  conflict  between  the  opinion  by 
the  Court  of  Civil  Appeals  for  the  Eighth 
District  In  this  case  and  the  opinion  of  the 
Court  of  ClvU  Appeals  for  the  Fifth  Dis- 
trict In  the  case  of  Shields  v.  Aultman,  Mil- 
ler &  Co.,  20  Tex.  Olv.  App.  345,  50  S.  W. 


219,  In  which  case  a  writ  of  error  was  denied 
by  this  court 

By  the  findings  of  the  Jury  In  answer  to 
special  Issues  the  following  facts  were  estab- 
lished :  That  C.  I.  Pettlt  was  of  sound  mind 
wh^i  he  executed  the  deed  to  Pierce  and 
Glasscock  In  May,  190T,  and  at  the  time  he 
executed  the  mortgage  in  February,  1907; 
that  no  part  of  the  property  in  controversy 
constituted  the  homestead  of  C.  I.  Pettlt  at 
said  time,  or  at  the  time  he  executed  the 
mortgage  thereon  in  February,  1907,  to  se- 
cure a  loan  of  $1,200;  that  O.  I.  Pettlt  acted 
In  good  f&lth  at  the  time  he  executed  the  deed 
to  Pierce  and  Glasscock  In  May,  1907,  and 
at  the  time  he  executed  the  mortgage  In  Feb- 
ruary, 1907,  and  was  not  guilty  of  any  fraud- 
ulent attempt  to  deprive  his  wife  of  the 
benefit  of  a  homestead  exemption  In  the  prop- 
erty Involved ;  that  when  C.  I.  Pettlt  aban- 
doned his  home  in  Stephens  county,  and  ac- 
quired a  new  home  in  another  county  prior 
to  May,  1907,  he  acted  in  good  faith  in  so 
doing;  that  at  the  time  Pierce  and  Glass- 
cock purchased  the  property  from  O.  I.  Pet- 
tlt in  May,  1907,  there  was  a  valid  and  sub- 
sisting mortgage  against  such  ptcyperty  In 
the  amount  of  |1,200;  that  at  the  time  Pierce 
and  Glasscock  purchased  ttie  property  fK»u 
Pettlt  In  May,  1907,  there  were  no  other 
liens  against  the  property;  that  the  consid- 
eration paid  by  Pierce  and  Glasscock  to  O. 
I.  Pettlt  for  the  land  in  controversy  was  the 
reasonable  cash  market  value  of  such  land 
at  the  time  and  place  It  was  sold;  that 
Pierce  and  Glasscock  acted  in  good  faith  to- 
wards C.  I.  Pettlt  when  they  bought  the  land 
In  controversy,  and  did  not  practice  any 
fraud  upon  him. 

The  evidence  shows  that  when  C.  I.  Pettit 
sold  the  property  In  controversy  In  May, 
1907,  he  paid  out  of  Its  proceeds  the  91,200 
whldi  he  owed  thereon,  and  which  was  a 
community  debt 

The  findings  of  fact  by  the  Court  of  Civil 
Appeals  is  to  the  effect  that  the  evidence  was 
sufficient  to  sustain  all  the  foregoing  find- 
ings of  fact  by  the  Jury,  In  answer  to  spe- 
cial issues. 

[1]  It  Is  contended  by  the  defendants  In 
error  that  the  husband  of  an  Insane  wife 
cannot  convey  by  his  deed  alone  the  home- 
stead, unless  the  proof  should  show  that  the 
insanity  of  the  wife  was  incurable.  The  find- 
ings of  the  Jury  In  this  case  were  to  the  ef- 
fect that  none  of  the  ^Hroperty  in  question 
was  the  homestead  ot  Pettlt  at  the  time  he 
conveyed  the  property  to  Pierce  and  Glass- 
cock. This  finding  of  fact  removes  from  the 
case  the  proposition  of  law  contended  for, 
and  renders  It  unnecessary  for  us  to  consider 
the  question  of  law  as  to  the  effect  of  a  hus- 
band's deed  of  conveyance  of  the  homestead 
while  the  wife  Is  Insane,  since  In  this  case 
there  was  no  homestead  at  the  time  of  sale. 
The  iHoperty  In  question  was  the  homestead 
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of  C.  I.  Pettlt  and  bis  wife,  Jan«,  (or  many 
years.  In  January,  1001,  the  wife  was  ad- 
judged insane,  and  was  sent  to  a  lunatic 
asylum,  wbere  she  remained  until  during  the 
trial  of  this  case,  when  she  appears  to  have 
been  released,  and  to  have  attended  the  trial, 
though  she  did  not  testify  as  a  witness,  and 
there  Is  no  evidence  showing  either  that  she 
had  or  had  not  been  restored  to  a  sane  con- 
dition. C.  I.  Pettlt  and  his  children  contin- 
ued to  occupy  the  land  as  a  homestead  for 
about  four  years  subsequent  to  the  Insanity 
of  his  wife.  Having  contracted  tuberculosis, 
he  moved  to  San  Antonio,  where  he  acqolted 
another  home,  wMch  be  occupied  for  about 
one  year.  Later,  In  1806,  he  acquired  anoth- 
er home,  and  occupied  It  as  such,  In  Guada- 
luite  county,  for  about  one  year.  He  mort- 
gaged the  property  in  controversy  in  Febru- 
ary, 1907,  for  $1,200.  On  May  16.  1907,  he 
conveyed  it  to  P.  P.  Pierce  and  R.  Glasscock 
for  a  cash  consideration  of  $4,367.50.  Later 
Glasscock  conveyed  his  Interest  in  the  land 
to  Pierce.  The  homestead  in  Stephens  coun- 
ty ceased  to  be  such  when  It  was  abandoned 
by  O.  I.  Pettlt  with'  the  intention  of  making 
his  home  In  south  Texas,  in  the  interest  of 
his  health.  His  abandonment  of  the  home- 
stead being  in  good  faith,  as  found  by  the 
Jury,  it  was  his  right  and  privilege  in  law 
to  60  abandon  it  and  establish  another  home. 
The  husband  has  a  legal  right,  while  acting 
in  good  faith,  to  abandon  the  homestead  and 
acquire  a  new  one  without  the  consent  of  his 
wife.  The  fact  that  she  was  insane  and  un- 
able to  give  her  consent  would  not  defeat 
this  right  on  his  part,  since  her  consent  to 
the  abandonment  of  a  homestead,  and  thie 
acquiring  of  a  new  one,  is  not  necessary. 
The  fact  that  she  became  Insane,  and  could 
not  give  her  consent,  would  in  no  way  alter 
the  situation,  or  destroy  his  rights  in  this 
respect  ■  Shields  v.  Aultman,  Miller  &  Co., 
20  Tex  Civ.  App.  345,  60  S,  W.  219. 

[2]  The  honorable  Court  of  Civil  Appeals 
rested  its  holding  in  reversing  the  case  as  to 
one-half  the  property,  on  the  proposition  that 
O.  I.  Pettlf  s  deed  to  Pierce  and  Glasscock, 
in  so  far  as  it  attempted  to  convey  the  wife's 
onfe-half  Interest  in  said  community  property, 
was  Told,  for  the  reason  that  he  could  not 
convey  her  one-half  interest  in  the  commu- 
nity property  without  qualifying,  which  he 
had  not  done,  as  survivor,  and  making  a  sur- 
vivorship bond,  under  article  3694,  ch.  29,  tit. 
52,  Vernon's  Sayles'  Texas  Civil  Statutes, 
which  is  as  follows: 

"Where  the  wife  dies  or  l>ecomes  insane,  leav- 
ing a  surviving  husband  and  child,  or  children, 
the  husband  shall  have  the  exclusive  manage- 
ment, control  and  diaposition  of  the  community 
property  in  the  same  manner  as  during  her  life- 
time, or  sanity;  and  it  shall  not  be  necessary 
that  tbe  insane  wife  shall  join  in  conveyances 
of  such  property,  or  her  privy  examination  and 
acknowledgment  be  takos  to  such  conveyances, 
subject,  however,  to  the  provisions  of  this 
chapter." 


We  do  not  tbtnk  this  artlde  of  the  statata 
ta  any  way  abridged  the  right  of  the  hus- 
band to  sell  the  property  for  the  purpose  ot 
liquidating  community  debts,  though  the 
other  proristons  in  said  chapter  make  pro- 
vision for  community  administration  and 
survivorship  bond.  It  was  all  community 
property,  and  was  charged  with  the  payment 
of  the  commnnlty  debts.  Tt  has  been  held  by 
this  court,  in  a  long  and  luibroken  line  of  de- 
dstons,  that  the  husband  upon  tbe  death  of 
his  wife  may,  without  administration  upon 
her  estate,  sell  the  comihunity  property  to 
pay  community  debts.  Ashe  v.  Yungst,  65 
Tex.  631;  Sanger  Bros.  v.  Heirs  of  Moody, 
60  Tex.  96;  Fagan  t.  McWblrter,  71  Tei. 
567,  9  8.  W.  677;  Martin  v.  McAllister,  94 
Tex.  567,  63  S.  W.  624,  56  L.  R.  A.  68S. 

We  hold  that  the  rule  shonld  be  tbe  same 
where  the  wife  is  not  dead  but  Insane.  It 
has  never  been  doubted  that,  during  the  life 
of  the  wife,  the  husband  could  sell  any  com- 
munity property  except  tbe  homestead,  for 
the  purpose  of  liquidating  ccmimunlty  debts. 
They  are  a  cbai^  upon  the  partnership 
property  of  a  husband  and  wlf^  as  much  as 
are  tbe  debts  of  any  other  partnership  a 
charge  upon  the  partnership  property.  The 
survivor  of  the  partnership  Is  charged  with 
the  duty  of  pa.ying  the  partnership  debts,  and 
it  la  his  right  to  dispose  of  partnership  prop- 
erty for  such  purpose.  So  it  has  been  held 
unnecessary,  when  tbe  wife  dies  leaving 
I  community  property,  and  community  debts, 
I  for  the  surviving  husband  to  cause  admlnis- 
j  tration  to  be  had,  or  to  qualify  as  survivor 
'  by  giving  the  bond  provided  for  in  article 
3598.  ch.  29,  Ut  62,  Vernon's  Sayles'  ClvU 
I  Statutes,  In  order  to  dispose  of  the  com- 
munity property  for  the  purpose  of  settling 
the  community  debts.  We  think  that  C.  I. 
Pettlt  was  not  deprived  of  this  right  because 
of  the  Insanity  of  his  wife.  It  is  true,  as 
held  by  the  Court  of  Civil  Appeals  in  its 
I  opinion  in  this  case,  that  when  the  case  of 
I  Shields  V.  Aultman,  Miller  A  Co.,  20  Tex.  Civ. 
!  App.  345,  50  S.  W.  219,  was  decided,  article 
3594,  Vernon's  Sayles'.  Civil  Statutes,  did  not 
contain  any  provision  for  a  surviving  hus- 
band, when  the  wife  became  insane,  to  quali- 
fy as  a  survivor  under  said  chapter.  At  that 
time  the  chapter  in  question  authorized  com- 
munity administration  as  it  does  now,  but 
it  only  provided  for  Instances  where  the  wife 
had  died,  leaving  a  surviving  husband  and 
child.  The  change  in  the  chapter  was  made 
by  amendment  in  1893  so  as  to  allow  the  hus- 
band, when  the  wife  became  Insane,  to  qual- 
ify by  giving  bond  as  a  survivor  on  the  same 
basis  that  said  chapter  had  previously  per- 
mitted survivorship  administration  In  favor 
of  the  husband  where  the  wifb  bad  died. 
But  we  think  the  rule  Is  the  same. 

prior  to  this  amendment  It  had  been  held 
by  this  couit  in  many  cases  that  the  statute 
authorizing  survivorship  administration  in 
case  of  the  death  of  the  wife  was  not  an 
abridgement  of  1;he  right  of  the  surviving 
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Irasband  to  sell  commanlty  pK^terty  for  the 
purpose  of  paying  community  debts  'without 
making  the  bond  and  complying  with  the 
surrivorship  statute.  This  statute,  authoriz- 
ing survivorship  administration  in  case  of 
death  of  the  wife,  with  the  omission  of  the 
insanity  clause,  had  existed  since  1856,  but 
notwithstanding  Its  existence  in  full  force, 
this  court  repeatedly  construed  It  as  not  be- 
ing restrictive  of  the  rights  of  the  survivor, 
bat  merely  to  be  an  enlargement  of  his  privi- 
leges existing  at  the  time  of  its  passage; 
and  It  was  held  that  it  was  not  mandatory 
upMi  the  snrvlvor  to  qualify  under  chapter 
29,  tit.  52,  Vernon's  Sables'  Statutes,  as  sur- 
vivor In  order  to  authorise  the  survivor  to 
a^  commiinitr  proi^erty  with  which  to  pay 
the  commnnlty  debts.  In  passing  upon  this 
questioa  this  oonrt,  sxieaking  through  Mr. 
Justice  Ireland,  in  the  case  ot  Dawson  v. 
Holt,  44  Tex.  178,  said: 

"It  is  contended  that  the  latter  clause  of  the 
law  as  quoted  is  to  be  C(»i8trued  literally  and 
strictly,  and  that  the  authority  of  the  husband 
to  sell  did  not  attach  nntil  after  the  probate 
court  had  'recoarded'  the  inventory  and  appraise- 
ment. It  must  be  borne  in  mind  that  tbe  sur- 
Tiving  husband  had  the  ri£ht  to  sell  the  com- 
munity property  to  pay  debts  against  the  com- 
munity, after  the  death  of  the  wife,  without  the 
aid  of  this  statute.  Jones  v.  Jones,  15  Tex. 
147.  It  was  clearly  not  the  intention  of  the 
Legislatars  to  throw  restrictions  around  the 
■iirvivor  in  such  cases,  bat  to  enlarge  their 
powers." 

Again  this  court,  qpeaking  through  Mr. 
Justice  Stayton,  In  the  case  of  Sanger  Bros. 
V.  Heirs  of  Moody,  60  Tex.  98,  says: 

"It  is  claimed  that,  as  community  indebted- 
ness was  shown  to  exist  at  tbe  time  the  land  was 
■old  by  Lonis  Moody  to  Birge,  t^e  sale  should 
be  held  valid.  Under  the  repeated  decisicms  of 
this  court,  it  must  be  held  as  condusively  set- 
tled that  the  survivor  of  the  marital  relation, 
withoat  administration  upon  the  estate  of  the 
deceased  member  In  any  of  the  modes  expressly 
provided  by  statute,  has  power  as  survivor  to 
■ell  the  communitv  property  for  the  purpose  of 

Saying  debts  wUcn  are  a  charge  upon  it,  and  by 
iw  such  property  is  charged  with  tbe  payment 
of  debts  contracted  during  the  marriage.  Pasch. 
Dig.  4646.  It  has  been  properly  held  that  the 
act  of  1856  did  not  withdraw  such  power  from 
the  survivor,  but  that  the  act  was  mtended  to 
enlarge  the  bowers  of  the  survivor.  Wenar  v. 
Stenzd,  48  T«.  48»;  Dawson  v.  Holt,  44  Tex. 
178:   LampUn  v.  Murtell,  46  Tex.  5Sr 

There  are  many  other  decisions  to  the 
same  effect,  and  holiling  that  the  survivor- 
ship statute  did  not  deprive  the  surviving 
husband  of  the  power  to  sell  community  prop- 
erty and  with  the  proceeds  to  discharge  com- 
mnnlty debts.  Jones  v.  Jones,  15  Tex.  147; 
Dnwson  V.  Holt,  44  Tex.  174;  Lumpkin  v. 
Mnrrell,  46  Tex.  5L 

We  think  the  mle  Is  the  same  since  the 
amendment  of  the  statute  authorizing  the 
husband,  in  case  of  his  wife's  insanity,  to 
qualify  as  snrvlvor.  The  statute  as  so 
•mended  mnst  be  held  to  be  an  enlargement 
of  the  rights  of  the  survivor  of  an  insane 
spoDse,  and  not  an  abridgment  thereof. 
Prior  to  this  amendment  it  was  the  nndoubt- 


ed  right  of  the  husband  of  an  Insane  wife  to 
sell  community  pr(^)erty  for  the  purpose  of 
paying  commnnlty  dehts,  and  we  think  be 
still  has  quch  right,  and  that  he  need  not 
qualify  nhder  the  survivorship  statute-  in 
order  to  exercise  it  The  rule  as  to  selling 
community  property,  with  the  proceeds  of 
which  to  pay  community  debts,  should  be  the 
same  bow,  where  the  wife  becwnes  insane, 
as  it  was  prior  to  this  amendment,  in  cases 
where  the  wife  had  died.  We  think  the 
Court  of  Civil  Appeals  was  in  error  in  hold- 
ing that  Pettlt's  deed  was  void  because  he 
had  not  qualified  as  survivor  under  chapter 
28,  tit.  62,  Vernon's  Sayies'  Civil  Statutes. 
We  think  the  deed  was  valid,  and  conveyed 
all  the  land  In  controversy  to  Pierce  and 
Olasscock. 

We  have  examined  the  otber  questions 
presented  by  the  defendants  in  error,  and  do 
not  think  any  of  them  presents  error. 

It  follows  that  the  Judgment  of  the  Court 
of  Civil  Appeals  should  be  reversed  and  the 
judgment  of  the  district  court  shonid.  In  all 
things,  be  affirmed ;  and  It  Is  so  ordered. 


HOWABD  V.  STATE.     (No.  3985.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
22,  1916.) 

1.  OBnaiTAi.  Law  «s>1144(Q  —  Afpkai,  — 
Scope  or  Rbview— Pbbsumptioiis— Ohanok 
ox  Vbndk. 

In  tbe  absence  of  record  showing  to  the 
contrary,  it  must  be  presumed  that  evidence 
introduced  on  application  for  change  of  venae, 
tending  to  show  prejudice  against  the  defend- 
ant, was  Wholly  insufficient  where  the  court 
overruled  the  motion,  and  the  wder  cannot  be 
reviewed  by  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Ciiminal 
Law,  Cent  Die.  f§  2740,  2757,  ^01,  8021 ;  Dec 
Dig.  <3x>1144(6).] 

2.  OBnairAi,  Law  «s>134(2)  —  Ohavox  at 

VBHUB—ArFinAvrrB— Sufficiency. 

Where  on  hearing  on  the  first  application 
for  change  of  venue  the  evidence  disclosed  that 
one  of  the  two  compurgators  was  wholly  incredi- 
ble under  oath,  it  could  not  be  said  tjiat  over- 
ruling the  second  application  for  change  on  af- 
fidavits of  the  same  personR  was  error,  since 
Code  Cr.  Proc.  1911,  art.  628,  reouirea  the  ap- 
plication to  be  supported  by  the  amdavit  of  the 
defendant  and  at  least  two  credible  persons. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  243.  251;  Dec.  Dig.  «=9l34 
(2).] 

3.  Cbtminai,  Law  €=»137— Chanqk  of  Vknue 
— Hb  ARi  RG— Denial. 

While  the  court  must  have  before  It  the 
evidence  to  show  that  a  compurgator  making  af- 
fidavit for  change  of  venue  was  wholly  incredi- 
ble, it  is  sufficient  if  that  evidence  was  adduced 
on  a  former  hearing  for  a  change  of  venue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  253:   Dec.  Dig.  <S=9l37.] 

4.  Cbikihai.  Law  «=>122— Ghanoe  or  Venue 
— Second  Application— Pbopwety. 

One  seeking  a  change  of  venue  should  pre- 
sent, where  possible,  all  of  his  grounds  therefor 
in  one  application,  although  a  second  applica- 
tion cannot  be  denied  where  tbe  evidence,  ad- 
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duced  on  the  hearing  of  the  first  showed  prob- 
able grounds  for  the  second. 

[Ed.  Note. — For  other  cases,  see  Orihiiiial 
Law,  Cent.  Dig.  |  254;   Dec.  Dig.  a=»122.] 

5.  Cbiminai,  Law  622(1)— TWAir-SEVEaANCE 
— Duty  of  Coubt. 

TTnder  Code  Cr.  Proc.  1911,  art  727,  where 
two  defendants  accused  of  the  same  crime  each 
filed  motions  that  the  other  be  first  tried,  it  is 
the  duty  of  the  court  to  order  the  trial  of  one  to 
precede  the  other. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  g§  1380,  1382 ;  Dec.  Dig.  «= 
622(1).] 

6.  CnnnNAL  Law  «=»364(fl)— Bvidkncb— Ad- 

HI8SIBIUTT — RX8    OlSTA. 

A  Statement  made  by  one  accused  of  burg- 
lary while  imprisoned  more  than  a  month  after 
the  offense  charged  is  not  a  part  of  the  res 
gentffi. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  808,  817;  Dec.  Dig.  «=» 
364(6).] 

7.  Criminai.  Law  «=942&— Evidshcs— Aduis- 
sibilitt. 

While  the  accused  may  show  that  another 
committed  the  offense  charged,  he  cannot  pro- 
duce statements  of  a  codefendant  made  to  oth- 
er persons  showing  that  he  was  innocent  since 
Code  Cr.  Proc.  1911,  art.  791,  specifically  de- 
clares that  persons  charged  as  principals  can- 
not be  introduced  as  witnesses  one  for  another, 
[Ed.  Note. — For  other  cases,  see  Criminal 
I^aw,  Cent  Dig.  {  1011;   Dec.  Dig.  <3=»426.] 

8.  Criminal  Law  €=>721(3)  —  Conduct  of 
Tbial— Reuabks  of  Attobnets— ComiBNT 
ON  Failure  of  Accubed  to  Testify. 

A  remark  of  the  prosecuting  attorney,  in  a 
prosecution  for  burglary,  that  the  accused  on 
his  arrest  failed  to  explain  his  possession  of 
stolen  goods,  is  not  a  comment  on  bis  failure 
ti>  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1672;   Dec.  Dig.  ®=3721(3).] 

Appeal  from  Criminal  District  Conrt,  Dal- 
las C!o«nty;   W.  L.  Crawford,  Jr.,  Judge. 

Fletcher  Howard  was  convicted  of  bur- 
glary, and  he  appeals.    Affirmed. 

McCatcheon  &  Church,  of  Dallas,  for  ap- 
pellant    C.  O.  McDonald,  Asst  Atty.  Gm., 
for  the  State. 
\. 

HARPER,  J.  AppeUant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  state  peniten- 
tiary. 

This  Is  the  second  appeal  of  this  case,  the 
opinion  on  the  former  appeal  being  reported 
In  178  S.  W.  508. 

Appellant  again  contends  that  as  the  in- 
dictment was  returned  Into  the  criminal  dis- 
trict court  No.  1  of  Dallas  county,  the  crim- 
inal district  conrt  No.  2  had  no  authority  or 
jurisdiction  to  try  the  cause.  The  order 
transferring  the  cause  Is  contained  in  the 
transcript,  and,  as  this  question  was  ruled 
on  In  the  fwmer  opinion,  we  do  not  deem  It 
necessary  to  discuss  It  again. 

He  again  presents  the  motion  to  quash  the 
indictment  on  the  same  grounds  as  those  re- 
lied on  in  the  former  opinion.  We  have  not 
changed  our  views  of  the  law,  and  the  court 
did  not  err  In  overruling  the  motion. 


[1]  When  the  case  was  called  for  trial,  a 
pellant  requested  time  to  prepare  and  file 
motion  for  change  of  venue.  The  con 
granted  from  9  a.  m.  until  2  p.  m.  When  tl 
conrt  convened  In  the  aftemocHi,  appella 
presented  an  application  for  a  change 
venue  on  the  ground: 

"That  there  exists  against  him  so  great 
prejudice  be  cannot  obtain  a  fair  and  impart 
trial  in  Dallas  county." 

This  application  was  contested  by  ti 
state  by  sworn  plea,  and  the  court  beard  e 
dence  oa  the  application.  After  all  the  e 
dence  was  heard,  the  court  overruled  the  a 
plication.  The  evidence  heard  on  this  a 
plication  is  not  contained  In  the  bill,  nor 
the  record.  Therefore  we  must  condn 
that  the  evidence  wholly  failed  to  snsta 
the  application.  We  cannot  review  the  f 
tlon  of  the  court  In  the  absence  of  the  ti 
tlmony  heard. 

[2]  As  soon  as  the  oonrt  overruled  tl 
application  for  a  change  of  venue,  app 
lant's  counsel  stated  he  desired  to  present 
second  application,  on  the  ground: 

"That  there  was  a  dangerous  combinad 
against  him  instigated  by  infiuential  perse 
by  reason  of  which  he  could  not  obtain  a  fi 
trial." 

When  this  second  application  for  a  chan 
of  venue  was  presented,  the  court  up 
learning  that  It  had  been  prepared  at  t 
same  time  as  the  first  application,  and  sig 
ed  by  the  same  witnesses,  and  not  present 
at  that  time,  but  held  out  until  the  evldeo 
on  the  first  application  had  been  heard  ai 
ruled  on,  refused  to  entertain  the  second  a 
plication,  alleging  as  reasons  for  refusing 
do  bo: 

"First,  that  after  hearing  the  evidence  on  t 
first  application  he  found  that  there  did  i 
exist  in  Dallas  county  such  prejudice  agau 
the  defendant  as  would  prohibit  him  from  < 
taining  a  fair  and  impartial  trial;  second,  tl 
one  of  the  compurgators,  a  negro  by  the  nai 
of  Bert  Morrow,  was  not  a  credible  person  a 
was  totally  unworthy  of  beUef  under  oath." 

If  the  evidence  on  hearing  the  first  a 
plication  for  a  change  of  venue  had  shot 
the  court  that  one  of  the  compurgators,  Bi 
Morrow,  who  signed  both  applications,  w 
not  a  credible  person  and  wholly  onwortl 
of  belief,  we  cannot  say  he  erred  In  D 
entertaining  the  second  application.  Tl 
statute  requires  (article  628)  that  the  a 
plication  must  be  supported  by  the  affida\ 
of  the  defendant,  and  at  least  two  credit: 
persons,  and  It  has  beep  frequently  held  I 
this  court  that  the  application,  which 
supported  by  the  affidavit  of  one  credit 
person,  Is  Insufficient  to  present  an  Issue  f 
trial.  O'Neal  v.  State,  14  Tex.  App.  68: 
Macklln  v.  State,  53  Tex.  Cr.  R.  1S7,  109 
W.  145;  Gibson  v.  State,  63  Tex.  Or.  E.  34 
UO  S.  W.  41. 
In  the  O'Neal  Case,  supra,  this  court  sali 
"There  was  no  error  in  the  action,  of  the  con 
in  striliing  out  and  refusing  to  consider  the  i 
fendant's  application   for   a   change   of  voic 
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tecanse  the  ftppHcotion  did  not  ccmform  to  the 
requirementa  of  the  statate.  It  was  supported 
b;  the  affidavit  of  but  one  other  person  than  the 
defendant,  wbeteas  the  statute  requires  the 
supporting  affidavits  of  'at  least  two  credible 
persMiB,  residents  of  the  county  where  the  pros- 
ecution is  instituted.'  ♦  •  •  Where  the  stat- 
ute is  not  fully  complied  with  in  an  application 
for  a  change  of  yenue,  the  application  is  fatally 
defective,  and  the  court  is  under  no  oUigation 
to  consider  it    Mitchell  v.  State,  43  Tex.  612." 

[3]  Of  course,  the  oonrt  without  evidence 
and  vrlthout  a  contest  would  not  be  au- 
thorized to  bold  that  a  witness  was  not  a 
credible  person,  but  in  this  case  the  court 
had  beard  evidence  on  the  application  pre- 
sented under  the  first  subdivision  of  article 
628,  and,  having  heard  it  and  ruled  on  It,  he 
would  be  authorized  to  bold,  upon  presenting 
the  second  application,  the  compurgators  be- 
ing the  same,  that  tbey  or  either  one  of 
them  were  not  credible  persons,  if  tbe  evi- 
dence on  the  first  application  bad  so  shown. 

[4]  We  do  not  wish  to  be  understood  as 
holding  that  a  person  cannot  file  a  second 
application,  if  the  evidence  on  the  first  ap- 
plication, based  only  on  one  ground  of  the 
statute,  should  disclose  probable  grounds  for 
believing  that  grounds  existed  for  filing  an 
application  under  the  second  subdivision,  or 
the  appellant  had  learned  such  facts  since 
filing  the  first  application.  The  statute  au- 
thorizes a  change  of  venue  upon  either  of 
the  grounds.  But  we  would  say  that  the 
proper  practice  is  to  present  both  grounds  ta 
one  application,  if  appellant  is  in  iMssession 
of  information  at  the  time  he  files  the  first 
aK>Ucatlon  that  he  lias  reason  to  believe 
that  both  grounds  exist,  and  he  should  not. 
If  In  possession  of  the  Information,  delay  the 
orderly  proceedings  of  the  court  by  q>Uttlng 
the  matter  into  two  applications,  one  to  be 
filed  after  the  first  has  been  heard  and  ruled 
on.  However,  this  is  a  matter  of  procedure, 
and  one  should  be  denied  no  right  tbe  stat- 
ute gives  him,  if  he  presents  the  matter 
properly  to  the  court,  and  we  only  hold  In 
this  case  that  under  the  findings  of  the  conrt 
on  tbe  evidence  heard  by  him,  wbicb  is  not 
IH«sented  to  us  in  the  record  before  us,  the 
court  committed  no  error  in  refusing  to  hear 
the  seccKid  application  when  it  was  signed 
but  by  one  credible  witness. 

[5]  Appellant  and  one  Dave  Johnson  were 
botb  indicted,  charged  with  burglarizing  a 
railroad  car.  Appellant  filed  an  application 
that  Dave  Johnson  be  tried  first  Dave 
Jc^nson,  through  his  attorney,  also  filed  an 
ai^Ucatlon,  asking  that  appellant  be  first 
tried.  Article  727  of  the  Procedure  provides 
for  severance,  and  provides  in  the  event  tbe 
two  defendants  make  such  affidavits  and  can- 
not agree  as  to  the  order  of  trial,  then  tlie 
presiding  judge  shall  direct  the  order  In 
wbicb  tbey  sball  be  tried.  As  both  defend- 
ants filed  affidavits  asking  that  the  other  be 
first  tried,  it  became  tbe  duty  of  the  oonrt 
to  designate  tbe  one  to  be  first  tried. 


[6,  7]  Dave  Johnson,  appellant's  codefend- 
ant,  did  not  testify  on  this  triaL  By  the 
biUa  on  file  it  appears  that  he  has  made  con- 
flicting affidavits,  in  one  afiSdavit  stating 
facts  which  would  tend  to  exonerate  appel- 
lant and  show  he  was  not  guilty  of  tbe  of- 
fense charged.  Appellant  offered  to  intro- 
duce this  affidavit  In  evidence,  and  prove  by 
Noab  Boark  what  Dave  Johnson  had  told 
him  while  confined  in  Jail.  This  was  not  res 
gestie  of  the  crflense — the  offense  having  been 
committed  In  November,  1914,  while  tbe  af- 
fidavit made  by  Dave  Johnson,  which  appel- 
lant called  Mr.  Boark  to  testify  in  regard  to, 
was  made  about  a  month  thereafter  wbUe 
Dave  Johnson  was  in  Jail,  charged  Jointly 
with  appellant  with  having  committed  this 
burglary.  While,  since  the  rendition  of  the 
opinion  in  Dubose  v.  State,  10  Tex.  Avp.  230, 
It  is  permissible  for  the  person  on  trial  to 
show  that  another  committed  the  offense 
with  which  he  is  charged  by  legal  and  com- 
petent testimony,  yet  this  does  not  give  one 
the  right  to  introduce  illegal  and  Inadmis- 
sible testimcmy  which  might  tend  to  show 
that  fact.  Article  791  of  the  Procedure 
specifically  declares  that  persons  charged  as 
prlndpels,  whether  in  the  same  or  different 
Indictments,  cannot  be  introduced  as  witness- 
es for  one  another,  and  in  passing  on  this 
statute  Judge  White,  in  Long  v.  State,  10 
Tex.  App.  107,  holds: 

"If  he  cannot  testify  in  person,  how  can  he 
state  facts  to  others  and  thereby  enable  them 
to  testify  to  matters  wholly  derived  firom  him? 
To  permit  this  would  be  to  abrogate  the  law. 
*  •  •  No  fact  stated  by  or  derived  from  him 
can,  so  long  as  the  disability  remaios,  be  de- 
tailed as  testimony  by  another  or  used  as  evi- 
dence." 

See,  also,  Smith  ▼.  State,  41  Tex.  854; 
Slain  V.  State,  24  Tex.  App.  688,  7  S.  W. 
289;  Wyres  v.  State,  74  Tex.  Cr.  R.  28,  186 
S.  W.  1160,  and  cases  cited. 

[8]  In  another  bill  of  exceptions  appellant 
contends  the  prosecuting  officer  in  his  argu- 
ment made  an  indirect  reference  to  appel- 
lant's failure  to  testify.  The  Mil  as  ap- 
proved by  the  court  shows  this  clearly  not 
to  baye  been  the  case.  Appellant's  counsel 
referred  to  Instances  when  persons  charged 
with  crime  bad  made  explanations.  Counsel 
for  the  state  merely  stated,  in  replying,  that 
appellant  when  arrested,  charged  with  this 
offense,  made  no  explanation  of  the  fact  that 
he  was  helping  to  move  the  stolen  property 
when  arrested.  This  would  not  be  a  refer- 
ence to  his  failure  to  testify. 

This  disposes  of  all  the  questions  presented 
in  the  brief  on  file.  While  there  are  other 
bills  In  the  record,  yet  they  relate  to  mat- 
ters which  were  passed  on  in  the  former 
api>eal  of  this  case,  and  we  see  no  necessity 
to.  pass  on  them  again,  but  merely  refer  to 
that  opinion,  178  S.  W.  608. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  absent 
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OARROI/Ii  ▼.  STATE.     (No.  3990.) 

(Court  of  Criminal  Appeals  of  Texas.    March 

15,  1916i.    Rehearing  Denied  April 

6.  1916.) 

1.  CJBnnNAL  liAW  «=»1099(T)   —  Apmal  — 
Stateuknt  or  FAcra— TmB  fob  Filins. 

A  statement  ot  facta  in  the  county  court 
must  be  filed  within  20  days  after  the  adjourn- 
ment of  court,  and  must  be  preceded  by  an  or^ 
der  entered  of  record  for'  that  purpose,  and 
hence  a  statement  filed  26  dayg  or  more  after 
adjournment  would  not  be  considered,  notwith- 
standing an  order  entered  of  record  allowing  30 
days  after  adjournment. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  2876,  287&-2880;  Dec.  Dig. 
«=»1099(7).] 

2.  imdiotment  and  iwrobmation  is=>110(3)— 
Lanouaoe  of  Statute — Sufficiency. 

An  indictment  under  the  statute  prohibit- 
ing the  catcliing  of  fish,  except  by  hook  and  line, 
etc.,  and  nets  under  certain  drcumatancea,  the 
med)e8  of  which  shall  be  three  inches  or  more, 
except  as  to  a  trammel  net,  in  which  they  must 
be  four  inches,  alleging  those  matters  in  the 
terms  of  the  statute  and  showing  that  defend- 
ant caught  fish  in  nets  prohibited  thereby,  was 
sufficient. 

(Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  291-294;  Dea 
Dig.  «=3>110(8).] 

3.  Fish  «=»8— Pbotection— JuBiSDionow  of 
State. 

Under  the  statute  prohibitiDg  the  catching 
of  fish,  except  by  hook  and  line,  etc.,  and  pro- 
hibiting certain  nets,  and  in  the  absence  of  any 
such  Umitation  in  the  statute  or  in  any  act  of 
Congress,  the  jurisdiction  of  the  state  extended 
to  the  catching  of  fish  in  the  Red  river,  the 
boundary  line  between  Texas  and  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  i  16;    Dec.  IMg.  <S=»8.] 

Appeal  from  Oraytson  County  C^urt;  Day- 
ton B.  Steed,  Judge. 

J.  R.  Carroll  was  convicted  of  catching  fish 
in  violation  of  the  game  law,  and  he  appeals. 
Affirmed. 

J.  H.  Randell,  of  Denlson,  for  appellant. 
C.  0.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State; 

DAVIDSON,  J.  Appellant  was  convicted 
of  catching  flsh  In  violation  of  the  game  law; 
his  punishment  being  assessed  at  a  fine  ot 
9:25. 

[1]  There  are  no  MUs  of  exception  or  state- 
ment of  facts  contained  In  the  record.  There 
is  what  purports  to  be  a  statement  of  facts, 
bnt  It  was  filed  more  than  20  days  after  the 
adjournment  of  court  Under  quite  a  number 
of  decisions  In  Texas  a  statement  of  facts  In 
the  county  conrt  nrast  be  filed  within  20  days 
after  the  adjournment  of  court,  and  this  must 
be  preceded  by  an  order  entered  of  record  for 
that  purpose.  ISiere  Is  an  order  entered  in 
this  record  allowing  30  days,  and  the  state- 
ment of  facts  was  filed  26  or  27  days  after 
court  adjourned,  but  that  document  should 
hare  been  filed  before  the  expiration  of  the 
20  days  undst  an  unbrolsen  line  of  authori- 
ties. Therefore  anestions  Incidental  to  the 
statement  of  facts  cannot  be  consideried. 


[t]  Motion  to  qnash  as  well  as  motion 
arrest  of  Judgment  were  urged  against  t 
pleading.  We  are  of  opinion  that  the  tri 
conrt  did  not  err  In  overruling  these  matte 
The  statute  nnder  which  appellant  was  : 
dieted  prohibits  the  catching  of  fish  exn 
by  hook  and  line,  trot  line,  etc.,  and  nets  i 
der  certain  circumstances,  hot  the  meshes 
the  nets  must  be  above  a  spedfled  size,  tl 
Is,  three  Inches  or  above,  imless  It  Is  a  tra 
mel  net,  in  which  Instance  It  must  be  fc 
Inches,  lie  Information  and  complaint  sn 
clently  allege  these  matters  In  the  terms 
the  statute,  and  show  that  appellant  cauj 
fish  In  nets  prohibited  by  statute. 

[t]  There  Is  another  question  presented, 
wit;  That,  appellant  having  caught  the  t 
In  Red  river.  It  was  beyond  the  Jnrisdtcti 
of  Texas.  We  do  not  agree  with  appelU 
cm  this  question.  Red  river  Is  a  bounds 
line  between  Texas  and  Oklahoma,  and,  wl 
It  might  be  under  the  federal  Jurisdiction 
to  some  matters.  It  still  is  within  the  Ju) 
diction  of  Texas  as  to  a  violation  of  1 
game  laws.  We  are  dted  to  no  author 
that  would  limit  Texas  to  go  beyond  the  e( 
of  the  water  on  the  south  bank  of  the  rl< 
in  enforcing  its  law.  There  is  none  In  i 
Texas  statute  that  we  have  been  able  to  t 
that  would  Justify  that  conclusion,  nor  ] 
any  been  called  to  our  attrition  in  the  a 
of  C<mgress.  In  some  respects  fresh-wa 
streams  which  may  be  navigable  can  be 
may  be  under  the  Jurisdiction  of  Congrt 
bnt  that  does  not  apply  to  this  statute, 
tlilnk  the  Jurisdiction  of  Texas  fully  read 
and  covered  the  territory  in  which  this  fl 
Ing  occurred. 

Finding  no  reversible  error  in  the  Jn 
ment.  It  is  affirmed. 


PETTIGREW  V.  STATE.    (No.  4005.) 
(Court  of  Criminal  Appeals  of  Texas.     Ma 
29,  1916.) 

1.  Cbucinai.  Law  «=>1102  —  Statbukst 
Facts— Time  of  Fiung. 

Where  accused  was  convicted  In  cou 
court  aO  a  term  lasting  more  than  8  weeks, 
statement  of  facts,  which  was  not  filed  wit 
90  days  after  the  motion  for  new  trial  was  o^ 
ruled  and  sentence  pronounced,  must  be  str; 
en,  not  being  filed  within  time. 

[Bd.  Note.— E\>r  other  cases,  see  CrimS 
Law,  Dec.  Dig.  «=3ll02.] 

2.  CsnaiTAi,  Law  «=al092(?)  —  Aippkai. 
B11.1.B  OF  Exception. 

Where  accused  was  convicted  at  a  tern 
county  court  lasting  more  than  8  weeks,  1 
of  exception  not  filed  within  90  days  a: 
overruling  motion  for  new  trial  and  sentc 
cannot  be  considered. 

(Ed.  Note.— For  other  cases,  see  Crimi 
Law.  Cent  Dig.  {$  2SoO,  2853-2854;  Dec.  I 
«=»10a2(7).] 

Appeal  from  District  0>nrt,  Tarrant  Co 
tyi  R.  B.  Toung,  Judge. 

(3harley  Pettlgrew  was  convicted  of  pui 
Ing  the  occupation  of  selling  Intoxicating 
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nors  in  problbltlon  territory,  and  be  appeals. 

AfBrmed. 

C  C  McDonald,  Aast  Attjr.  Qen.,  for  tbe 

State. 

HARPER,  J.  Appellant  was  convicted  of 
pursuing  the  occupation  of  seUtng  Intoxicat- 
ing liquors  In  prohibition  territory. 

[1]  The  term  of  court  at  which  be  was 
tried  lasted  more  than  el^it  weeks,  the  te,rm 
covering  a  period  of  three  months.  The  mo- 
tion for  a  new  trial  was  overruled  November 
19,  1915,  and  sentence  pronounced  on  appel- 
lant that  day.  The  statement  of  facts  was 
not  filed  In  the  trial  court  until  Februaiy  24, 
1916,  more  than  ninety  days  after  the  motion 
for  a  new  trial  was  overruled  and  sentence 
pronounced,  and  therefore  not  filed  within 
the  time  authorized  by  law.  The  motion  of 
the  Assistant  Attorney  General  to  strike  It 
from  the  record  Is  therefore  snstalned. 

[2]  The  bills  of  exception  were  not  filed 
nntil  one  day  later,  or  February  25,  1916,  and 
the  motion  to  strike  them  from  the  record 
must  also  be  sustained. 

The  contention  Is  again  made  that  tjie  In- 
dictment l8  Insafflclent  because  it  does  not 
negative  the  exceptions  contained  In  the  stat- 
Dtes.  nua  qneetlon  Was  thoronghly  diectnsed 
ta  Slack  T.  State,  «1  Tex.  Cr.  K.  878,  136  8. 
W.  1073,  Ann.  Oes.  1913B,  112,  and  we  do  not 
deem  It  necessary  to  again  review  the  author- 
ities. There  was  no  error  In  overmUng  the 
motion  to  quash  the  indictment 

While  the  bills  of  exception  have  been 
■tricken  oat  on  the  motion  of  the  Assistant 
Attorney  General,  yet  we  have  read  each  of 
them,  and  they,  nor  either  of  them,  would 
present  error  had  tb^  been  filed  within  the 
time  fixed  by  law. 

The  judgment  Is  affirmed. 


MIIXS  T.  STATE.    (No.  4014.) 

(Conrt  of  Criminal  Appeals  of  Texas.     March 
29,  1910.) 

Rape  «=»S9{1)— iMBTBtrcrrows  —  Beasonable 

DOBBT. 

On  a  charge  of  rape  npon  a  giil  under  15 
rears  of  age,  where  there  was  testimony  that 
(he  was  more  than  15  yean  of  age,  though  the 
court  required  the  jury  to  believe  beyond  a  rea- 
sonalde  doubt  the  necessary  facta  to  find  defend- 
ant guilty,  and  that  tbe  girl  was  under  15  years 
of  age,  the  failure  to  charge  conversely  that,  if 
the  jary  believed  she  was  more  than  15  years 
of  age,  or  had  a  reasoaafale  doubt  of  it,  they 
should  acquit  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent. 
Dig.  I  88;    Dec.  Dig.  «=»59(1).] 

Appeal  from  District  Conrt,  Kerr  County; 

E.  H.  Bumey,  Judge. 

Jake  Mills  was  convicted  of  rape,  and  ap- 
peals.   Reversed  and  remanded. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


PRENDOROAST,  P.  J.  Appelant  was 
convicted  of  rape.  The  Indictment  was  In 
two  counts — one  that  the  act  was  committed 
by  force,  etc. ;  tbe  other  tbat  the  girl  was  un- 
der 16  years  of  age.  Tbe  court  sabmitted 
both  counts  for  a  finding.  The  Jury  convict- 
ed him  under  the  count  charging  that  tbe 
girl  was  under  15  years  of  age. 

We  will  not  discuss  the  testimony,  except 
to  say  that  it  was  in  direct  conflict,  the  girl 
testifying  to  the  act,  and  the  appellant  as 
positively  denying  It  In  addition,  the  appel- 
lant introduced  mudi  tfesUmony  in  direct  con- 
tradiction of  the  girl  as  to  her  testimony  tn 
other  respects.  Several  questions  are  raised, 
but  we  deem  it  unnecessary  to  pass  upon  but 
one.  Some  or  all  of  the  others,  doubtless, 
will  not  arise  on  another  trial. 

The  court.  In  submitting  tbe  case  to  the 
Jury  for  a  finding  on  tbe  count  on  wblcb  ap- 
pellant was  convicted,  affirmatively  required 
the  Jury  to  believe  beyond  a  reasonable  doubt 
the  necesi^ary  facts  ftom  tbe  evidence  in  or- 
der to  find  him  guilty,  and  that  tbe  girl  was 
under  15  years  of  age  at  the  time.  The  ai>- 
pellant  contested  the  age  of  the  girl,  and 
there  was  testimony  tending  to  show  tbat  sbe 
was  more  than  16  years  of  age  at  tbe  time  of 
tbe  act.  If  there  was  an  act  of  sexual  Inter- 
course. The  appellant  objected  to  this  part 
of  the  court's  charge,  in  effect  among  other 
things,  because  it  did  not  affirmatively  sulb- 
mit  In  his  behalf  the  converse  of  tbe  court's 
diarge ;  that  Is,  it  did  not  tell  tbe  Jury  that 
If  they  believed  sbe  was  more  than  15  years 
of  age  at  the  time,  or  if  they  had  a  reasona- 
ble doubt  of  it  to  acquit  him. 

Under  the  circumstances  of  this  case  we 
believe  tbat  tbe  court  should  have  so  charged 
In  appellant's  favor,  and  tbat  his  failure  to 
do  so  presents  reversilde  error,  and  fpr  this 
error  the  Judgment  is  reversed,  and  the  cause 
remanded. 


WELLS  V.  STATE.    (No.  4008.) 

iCoxut  of  Criminal  Appeals  of  Texas.     March 
29.  1916.) 

CBnoHAi,  Law  ®=>1090(1)  —  Statkmbht  or 
Facts  arb  Bru,  of  Exckptionb— Neoes- 
srrr. 
Tn  the  absence  of  statement  of  facts  or  bill 

of  exceptions,  no  question  is  raised  for  review 

on  appeal  in  a  criminal  case. 
[Ed.    Note. — For    other    cRse*.    see    Criminal 

Law,  Cent.  Dijt.  §g  2653.  2805-2807,  2826-2827, 

3204;   Dec.  Dig.  «=>1090(l).] 

Appeal  fnnn  (Mmlnal  District  Court,  Dal- 
las County;  Bobt  B.  Seay,  Judge. 

Robert  Wells  was  convicted  of  robbery, 
and  be  appeals.    Judgment  affirmed. 

O.  (X  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRBNDERGAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  of  robbery,  without  a  state- 
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ment  of  facts  or  a  bill  of  exceptions.    In  fbe 
absence  of  these,  no  question  la  raised  which 
can  be  reviewed. 
The  Judgment  la  affirmed. 


CDRBY  v.  STATE.     (No.  4009.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

29,  1916.) 

Cbiuinai,  Law  «=»  1090(16)— Appbalt-Necbb- 
srrT  OF  Statement  or  Facts  and  Bux  or 
Exceptions. 

Qaeations  raised  in  a  motion  for  a  new 
trial  cannot  be  reviewed  where  the  record  con- 
tains no  statement  of  facts  or  bills  of  exceptions. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {§  2822,  2948,  3204 ;  Dec.  Dig. 
«=»1090(16).] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   RobL  B.  Seay,  Judge. 

John  Curry  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  state  peni- 
tentiary. 

No  statement  of  facts  accompanies  the 
record;  neither  does  it  contain  any  bills  of 
exception.  Under  such  circumstances  there 
is  no  question  raised  In  the  motion  for  a  new 
trial  we  can  review. 

The  Judgment  Is  affirmed. 


BABNBS  V.   STATE.     (No.   4017.) 

(Gonrt  of  Criminal  Appeals  of  Texas.     March 

22,  1916.) 

INTOXIOATINO   LiQtTOBS   $s»203(2)  —  InDICT- 
MSNT— CBAKOK  OF  FELONT. 

An  indictment  for  selling  intoxicating  liq- 
nors,  merely  charging  that  the  local  option  law 
had  been  adopted  prior  to  the  presentment  of 
the  indictment,  giving  no  date,  and  alleging  a 
sale  subsequent  to  the  enactment  of  the  felony 
statute  of  1911  (Pen.  Code  1911,  art.  597),  pro- 
viding that,  if  the  local  option  election  was  held 
prior  to  the  passage  of  the  act,  an  illegal  sale 
of  liquors  shall  be  a  misdemeanor,  but  that, 
if  the  election  was  held  after  the  passage  of  the 
act,  the  offense  shall  be  a  felony,  presented  on 
its  face  a  felony  charge. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  225;  Dec.  Dig.  «=s> 
205(2).] 

Appeal  from  Young  County  Court;  W.  P. 
Stlnson,  Judge. 

Clere  Barnes  was  convicted  of  selling  in- 
toxicating liquors,  and  he  appeals.  Judg- 
ment reversed,  and  cause  remanded. 

See,  also,  184  S.  W.  510. 

Brooks  &  Worsham,  of  Dallas,  for  appel- 
lant C.  O.  McDonald,  Asst  Atty.  Oen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  un- 
der an  indictment  charging  him  with  on  or 


abont  the  SOth  day  of  Deoeuber,  1918,  adllng 
to  Gran  Glenn  intoxicating  Uqnors,  and  hla 
punishment  assessed  at  lmprl8onm«at  in  the 
county  Jail  for  60  days  and  a  fine  of  |100. 

Appellant  moved  to  qnash  the  indictment 
because  the  date  was  not  alleged  in  the  in- 
dictment when  the  local  option  election  was 
held,  on  the  ground  that  under  the  allegation!) 
contained  in  the  Indictment  the  county  court 
had  no  Jurisdiction  of  the  offense.  The  in- 
dictment alleged  the  sale  to  have  been  made 
on  December  30,  1913,  and  nowhere  alleges 
when  the  election  was  held  in  Young  county. 
By  an  act  of  the  Legislature  passed  in  19U 
(Pen.  Code  1911,  art.  597)  it  is  provided  that, 
if  the  election  was  held  prior  to  the  passage 
of  that  act,  the  offense  would  be  a  nil!Mle- 
meanor;  if  the  election  was  held  after  the 
passage  of  that  act,  the  offense  would  be  a 
felony.  We  had  thht  question  before  this 
court  in  Head  v.  State,  64  Tex.  Chr.  B.  112, 
141  S.  W.  636,  Hamilton  v.  State,  65  Tex.  Or. 
R.  608,  145  S.  W.  348,  and  other  cases,  hi 
which  it  was  held  that  an  Indictment  mere- 
ly alleging  that  the  local  option  law  had  been 
adopted  prior  to  the  presentment  ckf  the  in- 
dictment, giving  no  date  and  alleging  a  sale 
subsequent  to  the  enactment  of  the  felony 
statute,  presented  on  Its  face  a  felony  charge. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

DAVIDSON,  J.,  absent 


BARNES  V.  STATE.    (No.  4018.) 

(Court  of  Criminal  Appeals  of  Texas. 
March  22, 1916.) 

Appeal  from  Young  County  Oonrt;  W.  P. 
Stinson,  Judge. 

Cleve  Barnes  was  convicted  of  selling  intoxi- 
cating liquors,  and  he  apppeals.  Judgment  re- 
versed, and  cause  remanded. 

Brooks  &  Worsham,  of  Dallas,  for  u>pellant 
C.  C  McDonald,  Asst  Atty.  Gen.,  for  the  Sute. 

HARPER,  J.  This- is  a  companion  case  to 
cause  No.  4017,  Clcve  Barnes  v.  State,  infra, 
this  day  decided.  It  is  unnecessary  to  discuss 
the  questions  in  this  case. 

On  the  aothority  of  the  opinion  in  the  above- 
styled  cause,  this  judgment  is  reversed,  tad 
the  cause  remanded. 


DAVIDSON,  X,  absent 


DAVIS  V.  STATE.     (No.  4027.) 

(Court  of  Criminal  Appeals  of  Texas.    Maicb 
29,  191&) 

1.  D1SOBDKBI.T  Housx  «s»l&— Adxibbibiutt 

or  Evidence— Reputation. 

In  a  prosecution  for  aiding  the  keeping  of 
a  house  of  prostitution,  testimony  of  a  witness 
that  the  house  had  had  a  reputation  as  such 
for  a  long  time  before  and  after  defendant  be- 
gan working  there  is  admisrible,  though  the 
witness  could  not  limit  his  knowledge  as  to  the 
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repotatloii  to  the  time  after  the  defendant  be- 
gan working  there. 

[Ed.  Note. — For  other  cages,  see  Disorderly 
House,  Cent.  Dig.  §{  21-25;  Dec.  Dig.  «=» 
18.] 

2.  DlSORDEBLT   HOUBB   ®=>17  —  SUFFICIENCY 

or  Etiderce. 
In  a  proeecntion  for  aiding  In  keeping  a 
home  of  prostitution,  evidence  Md  saffieient  to 
sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  IHg.  if  2e-29;    Dec.  Dig.  «=3l7.] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

E.  G.  Davis  was  convicted  of  aiding  the 
keeping  of  a  house  of  prostitution,  and  he  ap- 
peals.    Affirmed. 

Balph  P.  Mathia  and  W.  Undaay  Bibb, 
both  of  WiclUta  Falls,  for  appellant.  C.  C. 
McDonald,  Asst.  Atty.  Oen.,  for  the  State. 

HARPEB,  J.  Appellant  was  convicted  un- 
der an  information  charging  him  with  aiding, 
assisting,  and  abetting  the  keeping  of  a 
house  of  prostitution  and  a  house  where 
prostitutes  were  permitted  to  resort  and  re- 
side. 

[1]  Appellant  objected  to  Ed  Carnes  be- 
ing permitted  to  testify  that  the  house  with 
which  he  was  charged  with  aiding  and  abet- 
ting the  keeping  had  the  reputation  of  be- 
ing a  disorderly  house  at  the  time  he  was 
acting  as  night  clerk  of  the  Royal  hotel,  and 
had  that  reputation  before  appellant  began 
working  there.  The  objection  was  directed 
at  that  portion  of  the  testimony  In  which  be 
said: 

"I  could  not  limit  my  knowledge  of  the  repu- 
tation of  this  honsn  as  just  since  the  defendant 
began  working.  It  has  been  disorderly  for  a 
long  time." 

As  the  testimony  shows  the  reputation  of 
the  house  was  disorderly  when  appellant  be- 
gan working  there,  and  so  continued  all  the 
time  he  was  connected  with  it,  the  bUl  pre- 
sents no  reversible  error. 

[2]  The  court  did  not  err  In  refusing  to 
give  peremptory  Instructions  to  acquit,  as 
we  think  the  testimony  would  Justify  a  con- 
viction. The  reputation  of  the  house  was 
shown  to  be  a  house  where  prostitutes  re- 
liorted  and  resided.  Harrold  Buster  testi- 
fied that  the  reputation  of  the  three  women 
be  saw  at  this  hotel  was  bad ;  that  they  were 
common  prostitutes;  that  he  bad  seen  at 
least  one  of  them  In  the  reservation  at  Lil- 
lian Hall'ai  Lewis  Scott  testified  he  was 
porter  at  the  Boyal  Hotel,  and  that  appellant 
told  blm,  "it  I  found  any  one  that  wanted  a 
woman  up  tbere,  to  send  them  to  him."  Ed 
Games  testified  that  he  secured  a  room  at 
this  betel,  and  said  to  the  porter,  Lewis 
Scott,  that  he  was  going  down  to  the  reserva- 
tion to  see  the  girls,  when  the  porter  replied, 
"Boss,  we  have  got  any  kind  of  girls  you 
want  at  the  botel."  The  porter  took  him  to 
his  room,  and  in  dbont  20  minutes  a  girl 
opened  tbe  door  and  came  in. 

The  Judgment  Is  affirmed. 


KROWEB  V.  MABTm.    (No.  «5676.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  8,  1916.    Rehearing  Denied 

March  29,  1916.) 

1.  Fkaudulbnt   CJonvktances   «=>47— Bulk 
Sales  Law— "Usual  CoirssK  of  Tbade." 

A  sale  by  one  formerly  in  the  jewelry  busi- 
ness who  at  the  time  of  the  sale  had  withdrawn 
therefrom,  and  who  had  mortgaged  the  goods  sold 
and  segregated  them  from  his  stock  and  trade, 
was  not  a  sale  in  the  "usual  course  of  trade." 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  f  34 ;  Dec.  Dig.  $=947.] 

2.  Chatxbi.  MoBTOAoes  «s9l86  —  Stocks  ir 
Trade— Vaudttt. 

Vernon's  Sayles'  Ann.  Civ.  St.  1914.  art. 
3970,  making  void  mortgages  on  stocks  of  goods 
exposed  to  daily  sale  where  possession  is  re- 
tained by  the  mortgagor,  does  not  apply  where 
the  goods  mortgaged  are  segregated  from  the 
stock  and  possession  delivered  to  the  mortgagees, 
since  a  mortgage  on  such  a  stock  was  not  void  at 
common  law. 

[Ed.  Note^— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  8  368;  Dec.  Dig.  «==>18a.] 

3.  Fbavdulent  Convetanuxs  ®s>47  —  Buuc 
Salbs  Law— When  Applicable. 

Where  goods,  having  been  segregated  from 
the  main  stock,  are  mortgaged  and  possession 
delivered  to  the  mortgagees,  the  Bulk  Sales  T^iw- 
(Acts  3l8t  Leg.  c.  27 :  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  3971),  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  34;  t)ec.  Dig.  «=»47.1 

4.  fraunulent  conveyances  ^=947  —  bulk 
Sales  Law— Whew  Applicable. 

The  Bulk  Sales  Law  does  not  apply  to  a 
sale  of  goods  segregated  from  a  stock  in  trade  by 
the  owner  who  was  formerly  a  merchant,  but 
who  at  the  time  of  a  sale  was  a  farmer. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  84;  De&  Dig.  ®=> 
47.3 

Appeal  from  District  Conrt,  Bexar  County; 
W.  F.  Ezell,  Judge. 

Action  by  Leonard  Krower  against  S.  J. 
Martin  for  an  injunction.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Hertzberg,  Barrett  &  Kercheville,  of  San 
Antonio,  for  appellant  Solon  Stewart,  of 
San  Antonio,  for  appellee. 

CARL,  J.  Appellant  on  December  4,  1915, 
made  application  for  a  writ  of  garnishment 
against  appellee,  which  set  forth,  among  oth- 
er things,  that  on  November  6,  1915,  the 
plaintiff  had  filed  suit  against  A.  Levytansky 
for  debt  In  the  sum  of  $2,500,  and  interest, 
which  debt  was  evidenced  by  a  note  dated 
September  25,  1914,  and  In  answer  to  the 
writ  of  garnishment  served  on  him  appellee 
denied  that  he  owed  Levytansky  anything,  or 
that  he  had  any  effects  in  his  'hands  belong- 
ing to  him,  and  prayed  that  be  be  discharged, 
with  his  attorney's  fees,  etc.  Thereupon  ap- 
pellant applied  to  the  court,  on  December  8, 
1915,  for  an  injunction,  and,  as  a  basis  for 
sucb  injunction,  alleged  that  appellee  had  In 
his  iMssession  goods,  wares,  and  merchandise 
that  he  had  purchased  from  said  Levytansky 
'  in  bulk,  especially  a  lot  of  Jewelry  and  mon- 
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ey,  that  appellee  purchased  about  $11,000 
worth  ol  Jewelry  from  Leyytansky,  wWch  he 
still  had,  and  that  the  "Bulk  Sales  Law"  had 
not  been  compiled  with.  It  was  alleged  that 
Levytansky  was  a  merchant  and  came  with- 
in the  provisions  of  the  Bulk  Sales  Law, 
and  did  not  give  ten  days'  notice  before  mak- 
ing said  sate.  It  was  alleged  that  such  sale 
was  In  fraud  of  Levytansky's  creditors,  and 
that  Levytansky  was  insolvent,  and  It  was 
also  alleged  that  appellee  was  insolvent,  and 
that  appellant  was  without  an  adequate  rem- 
edy at  law.  An  injunction  was  prayed  for 
restraining  Martin  from  disposing  of  the 
merchandise,  etc. 

Appellee  answered,  admitting  that  he  pur- 
chased a  lot  of  Jewelry  from  Levytansky 
about  September  11,  1915,  for  which  he  paid 
Levytansky  $11,500,  the  fair  market  value 
of  the  same,  but  denied  that  be  purchased 
same  In  bulk,  or  that  the  same  was  a  bulk 
sale.  It  was  denied  that  Levytansky  was  a 
merchant ;  that  it  was  not  necessary  to  give 
any  notice  of  the  sale,  because  he  was  not 
then  a  merchant.  It  was  also  denied  that 
appellee  was  insolvent 

The  court  heard  evidence  and  denied  the 
Injunction  on  the  ground  that  the  merchan- 
dise bought  by  appellee  had  been  segregated 
from  the  stock  of  merchandise  by  Levytan- 
sky, and  had  been  mortgaged  to  various 
banks  and  Individuals  by  the  said  Levytan- 
sky ;  that  thereafter,  while  the  stock  was  in 
the  possession  of  the  banks  and  individuals, 
Levytansky  negotiated  the  sale  to  Martin, 
and  with  the  money  received  Levytansky 
acquired  possession  of  the  stock  and  deliver- 
ed it  to  appellee.  The  court  found  that  the 
mortgaging  of  said  stock  and  delivering  pos- 
session to  the  mortgagees  caused  it  no  longer 
to  be  a  part  of  the  original  stock  of  merchan- 
dise, and  did  not  come  within  the  provisions 
of  the  Bulk  Sales  Law,  and  that  therefore 
the  title  to  said  goods  had  passed  to  appel- 
lee. From  the  refusal  of  that  injunction  this 
appeal  is  prosecuted. 

The  agreed  statement  of  facts  shows  that 
prior  to  Manih,  1916,  A.  Levytansky  was  a 
Jewelry  merchant  in  San  Antonio,  but  in 
March,  1915,  he  closed  his  place  of  business 
and  took  the  stock  of  goods  which  be  had 
left  and  sold  It  to  one  T.  L.  Griffith,  except 
certain  parts  of  the  stock,  Including  dia- 
monds which  he  had  previously  mortgaged  or 
pledged  to  the  Citizens'  Bank  &  Trust  Come 
pany,  Dwight  Potter,  a  party  In  New  Or- 
leans, Gus  Kray,  S.  J.  Martin,  and  others,  to 
secure  the  payment  of  borrowed  money ;  the 
amounts  so  borrowed  aggregating  about  $10,- 
000.  The  possession  of  the  goods  mortgaged 
was  delivered  to  these  mortgagees  at  the 
times  the  various  loans  were  obtained,  and 
these  goods  never  again  became  a  part  of  the 
stock  of  goods  from  which  they  were  taken 
and  were  never  exposed  to  sale.  They. re- 
mained with  the  mortgagees  until  appellee 
received  them.    On  September  11,  1916,  Mar- 


tin bought  all  of  the  Jeweliy  so  pledged  from 
Levytansky,  and  paid  him  therefor  the  sum 
of  $11,600.  Martin  paid  the  wholesale  price 
for  this  Jewelry ;  the  tags  showing  the  retail 
price  aggregated  about  $45,000.  Martin  paid 
liCvytansky  In  checks,  and  out  of  the  money 
received  Levytansky  paid  otT  the  mortgages 
against  the  property,  and  the  possession  of 
the  goods  was  delivered  to  Martin,  who  since 
has  sold  about  60  per  cent,  of  it  for  $8,500. 
These  sales  were  made  by  Levytansky,  and 
after  Martin  receives  his  $11,500  back  his 
agreement  is  that  Levytansky  is  to  have  one- 
half  of  all  over  that  sum  for  his  services  in 
selling  the  goods.  Martin  has  never  been  in 
the  Jewelry  bnsiness,  and  has  no  expert 
knowledge  of  diamonds,  and  is  engaged  in 
farming  and  real  estate  business. 

[1 }  The  sal6  by  Levytansky  to  Martin  was 
not  in  the  usual  course  of  trade,  for  at  the 
time  Levytansky  was  not  engaged  as  a  mer- 
chant In  the  Jewelry  business  or  any  other 
kind  of  mercantile  business,  he  having  gone 
out  of  business  In  March,  1916,  and  Martin 
did  not  demand  and  receive  a  list  of  Levytan- 
sky's creditors,  showing  their  addresses  and 
the  amounts  due  each,  etc.,  as  required  by 
the  Bulk  Sales  Law,  and  ten  days'  notice  was 
not  given  them.  All  of  his  creditors  did  not 
share  in  the  proceeds  of  this  sale  to  Martin. 
Levytansky  was  financially  insolvent  at  the 
time,  and  Martin  was  at  the  time  one  of  his 
creditors,  and  at  the  time  this  salt  was  filed 
Levytansky  was  insolvent. 

Levytansky's  store  was  Closed  on  Com- 
merce street  In  1914,  and  later  he  opened  a 
store  on  Alamo  Plaza  for  a  few  months,  and 
after  closing  that  he  opened  an  office  in  the 
State  Bank  &  Trust  Company  building,  where 
he  offered  for  sale  the  remaining  portions  of 
stock  until  Mar<ai,  1915,  when  he  finally  sold 
or  disposed  of  the  remainder  of  the  stock  to 
others  than  Martin,  and  went  to  farming, 
and  was  not  in  the  mercantile  business  when 
Martin  bought.  Between  March  and  Sep- 
tember, 1915,  Levytansky  made  efforts  to  sdl 
the  Jewelry  whldi  was  up  as  collateral  for 
these  loans,  but  did  not  go  into  the  Jewelry 
business  after  March,  1915. 

[2]  Under  article  3970,  Vernon's  Sayles* 
Civil  Statutes,  a  mortgage  on  a  stock  of  mer- 
chandise exposed  to  daily  sale,  and  where 
the  mortgagor  retains  possession.  Is  deemed 
fraudulent  and  Is  made  void.  This  dates 
back  to  Acts  18T9,  p.  60,  and  It  has  been  held 
that  this  statute  applies  to  a  part  of  a  stock 
as  well  as  to  the  whole.  B.  F.'  Avery  Sons 
V.  Waples,  19  Tex.  Civ.  App.  6T2,  49  S.  W. 
153.  A  mortgage  on  the  stock,  however,  was 
not  void  at  common  law,  but  was  only  made 
so  by  virtue  of  the  statute  which  says  that 
such  sale  shall  be  void  where  the  mortgagor 
retains  possession  and  the  goods  remain  ex- 
posed to  daily  sale.  So  It  would  not  apply 
to  a  case  like  this,  where  the  goods  were 
segregated  and  possession  deUvered  to  the 
mortgagees. 
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[3]  These  goods,  lutvlng  been  Begregated 
from  the  main  stock  and  pledged  td  the  sev- 
eral mortgagees,  and  the  validity  of  tliose 
mortgages  not  being  attacked  or  questioned, 
were  not  a  part  of  a  stock  of  merchandise 
at  the  time  Martin  acquired  them.  Levy- 
tanskj's  right  to  sever  these  goods  and 
pledge  them  to  secure  his  debts  by  deliver- 
ing iMssesslon  is  not  attacked,  but  it  is  con- 
tended that  the  Bulk  Sales  Law  would  apply. 
If  he  had  the  right  to  mortgage  the  goods, 
he  bad  the  right  to  make  that  mortgage  val- 
id and  binding  by  delivering  possession  of 
the  goods,  which  he  did.  If  the  mortgagees 
had  foreclosed  those  mortgages,  the  purchas- 
ers would  undoubtedly  have  obtained  a  good 
title.  In  order  to  prevent  such  a  foreclosure 
the  mortgagor  sells  the  goods  at  whcdeeale 
price  and  pays  off  the  mortgagees. 

[*1  Not  only  this,  at  the  time  Martin 
bought  the  goods  Ijevytansky  was  not  a  mer- 
chant and  had  not  bcien  for  several  months. 
The  Bulk  Sales  Law  does  not  apply  to  this 
case,  because  it  Itas  reference  to  sales  made 
oat  of  a  stock  of  merchandise  exposed  to 
sale.  These  goods  were  placed  to  secure 
debts,  in  such  manner  that  it  was  not  obnoz- 
loos  to  tiie  statnte  as  to  void  sales  or  mort- 
gages, and  then  they  ceased  to  be  a  part  of 
the  stock  of  merchandise,  because  they  were 
segr^ated.  And  they  never  did  resume  their 
place  as  a  part  of  a  stock  of  merchandise 
exposed  to  sale.'  For  this  reason  the  Bulk 
Sales  Law  does  not  apply.  Levytansky  was 
not  a  merchant  at  aU,  but  was  a  farmer  at 
the  time  of  the  sale  to  Martin. 

The  judgmoit  is  affirmed. 


POLK,  County  Judge,  v.  ROEBUCK  et  aL 
(No.  79.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumoot 
Feb.  18,  19ie.) 

L  Counties  4=»98(1)— Officebs— LdABit-mEs 
ON  Boirns. 

Cnder  Sp.  Laws  1903,  c  2B,  1 1.  creating  a 
■pecial  load  law  for  San  Augustine  county, 
making  the  members  of  the  commissioners'  court 
ex  officio  road  commi^oners  of  their  respective 
districts,  requiring  them  to  execute  bonds  as 
racfa  road  commissioners,  and  limiting  the 
amount  of  CMnpensation  they  should  receive,  a 
cooDty  commissioner  and  the  sureties  on  his  offi- 
cial bcmd  as  such  are  not  liable  for  amounts  com- 
ing into  the  hands  of  the  commissioner  for  road 
parposea  in  excess  of  the  amount  permitted  by 
law :  no  bond  having  been  given  by  him  as  road 
oommissioner. 

[Ed.   Note.— For   other   oases,   see   Counties, 
Cent  Dig.  H  141.  142;   Dec.  Dig.  ■g=>9S(l).] 

2.  COTTNTIES  •=»206(1)— COTJMTT  BoABn— CoN- 
cLtrsivBNEss  OF  Decisions. 

Under  Rev.  St.  1896,  art,  1537,  giving  com- 
missioner*' courts  authority  to  approve  and  set- 
tle all  accounts  against  the  county,  the  orders  of 
the  court  are  oonclusive,  unless  appealed  from, 
and  are  not  subject  tf>  collateral  attack  if  the 
court  has  jurisdiction,  but,  when  the  court  ex- 


ceeds its  jurisdiction,  the  order  is  subject  to 
collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Gent  Dig.  ff  822,  823,  826,  827;  Dec.  Dig.  <8s» 
206(1).] 

5.  Counties  «=»101(6>—OmCTE&— Actions— 

PUCADINO. 

Though  Rev.  St  1895,  art.  1535,  requires 
each  member  of  the  county  commissioners'  court 
to  take  oath  that  he  wHl  not  directly  or  indi- 
leetly  be  interested  in  any  contract  with  or 
claim  against  the  c«Minty  except  for  his  fees  of 
ofGce,  where  a  petition  alleges  that  a  commis- 
sioner collected  sums  to  which  he  was  not  enti- 
tled, and  set  out  the  names  of  the  persons  to 
wiiom  tlie  warrants  were  issued,  the  number  of 
warrants,  the  dates  issued,  the  dates  paid,  and 
that  they  were  for  services  rendered  for  the 
county,  but  failing  to  allege  that  the  commission- 
er was  interested  in  any  of  the  claims,  or  that 
he  had  any  assignment  of  any  of  them,  or  that 
he  collected  them  for  Itimaelf  as  owner,  and  not 
showing  that  he  did  not  collect  the  claims  for  the 
real  owners,  it  was  insufficient  to  state  a  cause 
of  action. 

[Ed.  Note.— For  other  eases,  see  Oonntie*, 
Cant  Dig.  {  157 ;    Dec.  Dig.  «=»101(6).] 

4.  COUNTIKS  «=»101(6)  —  Ojtiobbs  —  LlABIU- 

TiEs  ON  Bond. 

A  petition  by  a  county  against  a  county 
commissioner  for  amounts  collected  from  the 
county  to  which  he  was  not  entitled  for  services 
rendered  to  the  county  did  not  show  liability 
of  sureties  on  his  bond,  even  though  he  were  per- 
sonally liable. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  g  157 ;   Dec.  Dig.  «=3l01(6).] 

6.  Counties  «=>101(6)  — Officebs  — Liabiu- 

TIES. 

In  a  petition  against  a  county  commission- 
er for  sums  paid  to  him  In  excess  of  the  amount 
allowed  by  law  for  road  purposes  and  sums  col- 
lected by  him  on  warrants  to  various  persons  for 
services  to  the  county,  a  paragraph  alleging  lie- 
Ulity  for  money  had  and  received  is  insufficient 
to  show  liability  in  the  absence  of  a  showing  of 
liability  in  the  paragraphs  setting  out  the  facts 
relating  to  amounts  received  by  him. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  i  157;  Dec.  Dig.  <s=»101(6).] 

Appeal  from  District  Court,  Shelby  Coun- 
ty;  A.  B.  Davis,  Judge. 

Action  by  H.  K.  Polk,  County  Judge, 
against  M.  C.  Roebuck  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  W.  Minton,  of  HemphUi,  and  T.  H. 
Downs,  of  San  Augustine,  for  appellant 
Davis  &  Ramsey,  of  San  Augustine,  for  ap- 
pellees. 

BROOKE,  J.  H.  K.  Polk,  county  judge 
of  San  Augustine  county,  tn  his  capacity  as 
county  judge,  and  acting  for  San  Augustine 
county,  filed  this  suit  on  the  8th  day  of 
December,  1913,  against  M.  C.  Roebuck,  as 
principal,  G.  W.  Townsend,  A.  Wall,  F.  C. 
Oraham,  T.  J.  Wall,  and  M.  C.  Flournoy,  as 
sureties  on  the  official  bond  of  M.  C.  Roe- 
buck as  county  commissioner  of  San  Augus- 
tine county,  for  certain  sums  of  money  il- 
legally collected  from  the  county  treasurer 
of  San  Augustine  county  by  the  said  M.  C. 
Roebuck  while  acting  in  the  capacity  of 
connty  commissioner  of  said  county. 


'or  otbei)  owni  *«• 
184S.W.-88 
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In  his  petition  appellant  alleged  that  on 
the  24th  day  of  November,  1910,  the  de- 
fendant Roebuck,  as  principal,  and  the  other 
defendants,  as  sareties,  made,  executed,  and 
delivered  to  W.  C.  Ramsey,  county  Judge  of 
San  Augustine  county,  Tex.,  and  his  success 
sors  In  office,  a  certain  official  bond  In  the 
sum  of  $3,000,  which  bond  was  In  all  respects 
In  conformity,  with  law  and  made  to  secure 
the  faithful  performance  and  discharge  of  all 
duties  required  of  him  by  law  as  county  com- 
missioner for  precinct  No.  8.  He  farther 
alleged  that  the  original  of  said  twnd  has 
been  lost,  and  a  certified  copy  of  its  rec- 
ord was  attached  to  the  petition.  It  was 
further  alleged  that  the  above  bond  was  ap- 
proved by  the  county  judge  In  open  commis- 
sioners' court  on  the  30th  day  of  November, 
1910,  and  was  duly  attested  by  the  county 
clerk,  and  was  filed  by  him  on  the  same  day. 
He  further  alleged  that  plaintiff  was  the 
duly  elected  and  acting  judge  of  San  Augus- 
tine county  and  the  successor  tn  office  of  the 
said  W.  O.  Ramsey,  aforesaid. 

Plaintiff  farther  alleged  that  the  defendant 
Roebuck  qualified  as  county  commissioner  of 
said  county  on  the  30th  day  of  November, 

1910,  and  served  continuously  as  such  of- 
ficer until  the day  of  December,  1912. 

In  the  eighth  paragraph  of  his  petition 
the  plaintiff  alleged  that  on  the  8th  day  of 
February,  1911,  the  defendant  Roebuck  pre- 
sented his  account  to  the  commissioners' 
court  of  said  county  for  the  sum  of  $24  for 
"Reviewing  roads,"  which  was  approved  by 
the  court  and  paid  by  the  treasurer;  that 
on  the  14th  day  of  February,  1912,  the  de- 
fendant Roebuck  presented  his  account  for 
$30  to  the  commissioners'  court  of  said  coun- 
ty, which  was  approved  and  paid  by  the 
treasurer.  Plaintiff  alleges  that  the  order 
of  the  court  approving  the  two  above-describ- 
ed accounts  was  without  authority  of  law 
and  void,  and  the  payment  of  same  illegal. 

In  the  ninth  paragraph  of  his  petition 
plaintiff  alleges  that  on  the  29th  day  of  July, 

1911,  the  defendant  Roebuck  presented  his 
account  to  the  commissioners'  court  of  said 
county  for  "roadwork  during  the  preceding 
quarter"  for  $6.95>;  that  said  account  was 
approved  and  paid  by  the  treasurer;  that 
on  the  29th  day  of  July,  1911,  the  defendant 
Roebuck  presented  another  account  for  "over- 
seeing roadwork"  during  the  preceding  quar- 
ter for  the  sum  of  $32,  and  on  said  last-nam- 
ed date  said  account  was  approved,  and  coun- 
ty warrant  No.  318  was  issued  and  paid  by 
the  treasurer;  that  said  two  payments  made 
a  payment  of  $38.95  for  work  during  one 
quarter,  when  under  the  law  the  defendant 
was  entitled  to  not  exceeding  $30  for  services 
on  the  road  during  the  quarter  in  which  his 
account  accrued,  making  therefor  an  amount 
collected  by  said  defendant  of  $8.95  In  excess 
of  the  maximum  amount  allowed  by  law,  and 
to  the  extent  of  this  excess  of  $8.95  the  pay- 
ment was  illegal,  without  authority  of  law, 
and  void;   that  on  the  15tb  day  of  Novem- 


ber, 1911,  the  defendant  Roebuck  presented  j 
his  account  to  the  commissioners'  court  for 
"overseeing  roadwork"  in  the  snm  of  $44, 
which  was  allowed  and  paid  by  the  treasurer, 
and  which  made  the  sum  of  $14  in  excess  of 
the  sum  allowed  by  law,  and  to  that  exteot 
was  illegal,  and  therefore  void. 

In   the   tenth   paragraph   of  his  petition 
plaintiff  alleged  that  on  the  29th  day  of  July,    i 
1911,  the  defendant  Roebuck  presented  his  ac-    ' 
count  to  the  commissioners'  court  of  said    , 
county  for  the  sum  of  $8  for  "receiving  and    j 
letting  bridges,"  which  was  allowed  and  paid;    : 
that  during  said  quarter  the  defendant  Boe-    i 
buck  had  already  presented  his  account  for    ! 
and  collected  the  maximum  amount  of  $30    j 
allowed  him  for  the  preceding  quarter,  and    j 
therefore  the  payment  of  this  Account  of  $8    ; 
was  Illegal  and  void;   that  tm  the  17th  day    j 
of  August,  1911,  the  defendant  Roebnck  pre-    , 
sented  his  account  for  "letting  and  receiving    i 
bridges"  in  the  sum  of  $4,  which  was  aUow- 
ed  and  paid  t^  the  treasurer;   that  on  tlie   ! 
11th  day  of  September,  1911,  the  dtfendant 
Roebuck  presented  his  account  for  $4  for   ; 
"letting  and  receiving  bridges,"  wliicfa  was 
approved  and  paid ;  that  on  the  11th  day  of 
September,    1911,    defendant   Roebuck    pre- 
sented another  account  for  $12  for  "receiv- 
ing and  letting  bridges,"  which  was  allowed 
and  paid ;  that  on  the  15th  day  of  November, 

1911,  the  defendant  Roebuck  presented  an 
account  to  the  commissioners'  court  for  $4 
for  "letting  and  receiving  bridges,"  which 
was  approved  and  paid — the  above  four  items 
making  a  total  of  $24  which  was  received  by 
the  defendant  Roebuck  in  excess  of  the  $30 
allowed  him  by  law  for  services  on  the  roads 
during  the  quarter  covered  by  said  acconnts, 
the  defendant  having  already  received  the 
maximum  amount  allowed  him  by  law  for 
such  services,  and  that  said  payment  of  $24 
was  therefore  illegal  and  not  warranted  by 
law. 

In  the  eleventh  paragraph  of  his  petiti<Hi 
plaintiff  alleged  that  a  superintendent  of 
roads  and  bridges  for  San  Augustine  county 
was  duly  appointed  on  the  16th  day  of  April, 

1912,  and  entered  upon  the  duties  of  his  of- 
fice; that  after  such  appointment  no  pay- 
ments were  allowed  by  law  to  be  made  to  the 
commissioners  of  said  county  for  any  servioes 
on  the  public  roads  and  bridges,  except  the 
sum  of  $30  per  year  for  reviewing  the  roads 
of  his  precinct;  that  on  the  18th  day  of  June, 
1912,  the  defendant  Roebuck  presented  his 
account  to  the  commissioners'  court  of  San 
Augustine  county  for  $8  for  "letting  and 
receiving  bridges,"  which  was  approved  by 
the  court  and  paid  by  the  treasurer ;  that 
on  the  16th  day  of  August,  1912,  Roebn<A 
presented  his  account  to  the  commissioners' 
court  for  the  sum  of  $4  for  "letting  and  re- 
ceiving bridges,"  and  said  account  whs  ap- 
proved by  the  court  end  paid;  that  on  the 
30th  of  September,  1912,  the  defendant  Roe- 
buck presented  his  account  for  $2,  which  was 
aivroved  and  paid;  that  on  the  SOth  «lay  of 
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September.  1S12,  the  def«>4ant  Boeback  pre- 
sented another  aocoant  to  said  court  tor  the 
sum  of  94  for  "letting  and  receiving  brldgeB," 
which  was  allowed  and  paid;  that  on  the 
15th  of  November,  1912,  the  defendant  Roe- 
buck presented  hla  account  for  the  sum  of 
$8  for  "letting  and  receiving  bridges,"  which 
was  allowed  and  paid;  that  on  the  30th  day 
of  November,  1912,  the  defendant  Roebuck 
presented  bis  account  for  $8  for  "letting  and 
receiving  bridges,"  which  was  approved  and 


paid;  that  said  items  In  this  paragraph  make 
an  aggregate  of  $34  which  was  paid  without 
authority  of  law,  and  was  therefore  void, 
and  the  orders  approving  same  of  no  effect. 

Plaintiff  further  alleged  in  paragraph  12 
of  his  petition  that  at  the  dates  set  out  below 
the  defendant  Roebuck  collected  the  sums  of 
money  set  out  In  the  schedule  below  from 
the  treasurer  of  San  Augustine  county,  to 
which  he  was  not  entitled  by  law,  and  with- 
out authority  of  law,  as  follows: 


For 

War. 

Date 
Issued 

Date 
Paid 

Check 
No. 

Purpose. 

Amt 
Bee. 

T.  N.  Spinks 
A.  M.  Henley 

29 

12-16-10 

12-16-10 

806 

Holding  election 

4.00 

SO 

1^-16-10 

12-16-10 

808 

u 

4.00 

U.  Luce 

175 

8-2»-ll 

3-29-U 

939 

Pauper  allowance 

6.00 

M.  I.uce 

322 

6-12-11 

5-12-11 

10 

,1 

10.00 

Jas.  Deboae 

i«« 

6-12-11 

5-12-11 

10 

Att  M.  Luce 

15.00 

Doney  Harvey 
Tom  Beard  et  ah 

313 

7-2&-11 

7-29-11 

227 

Building  bridge 

87.00 

314 

7-29-11 

7-29-11 

227 

Boad  work 

187.00 

Tom  Beard  et  al. 

325 

7-31-11 

7-31-11 

235 

f« 

245.50 

Tom  Beard  et  aL 

391 

8-17-11 

8-17-11 

307 

M 

271.00 

W.  T.  Woods 

391 

8-17-11 

8-17-11 

307 

Building  bridge 

36.00 

M.  Lace 

392 

8-17-11 

8-17-11 

307 

Pauper  allowance 

10.00 

J.  Ij.  Daboae 

392 

8-17-11 

8-17-11 

807 

Att  M.  Luce 

15.00 

B.  P.  Nugent 

364 

9-11-11 

9-11-U 

389 

Holding  election 

4.00 

A.  U.  Henley 

465 

9-11-11 

9-11-11 

889 

«< 

2.00 

Tom  Beard  et  aL 

474 

9-11-11 

9-11-U 

889 

Bead  work 

809.90 

A  M.  Henley 

475 

9-11-11 

9-11-11 

889 

Building  bridge 
FUlng  bridge 

92.50 

Bob  Baker 

475 

9-11-11 

9-11-U 

389 

2.00 

Hy.  Hammond 

475 

9-11-11 

9-11-U 

389 

Building  bridge 

36.80 

Jasper  Harvey 

475 

9-11-11 

9-11-11 

889 

43.00 

Dotsey  Harvey 

476 

9-11-11 

fr-ll-U 

389 

Lumber 

13.20 

G.  H.  Roebuck 

475 

&-11-11 

9-U-ll 

389 

Lumber 

5.10 

Tom  Beard  et  aL 

496 

10-  3-11 

10-8-11 

412 

Road  work 

414.75 

a  L.  Luce 

658 

11-17-11 

12-18-11 

499 

Pauper  allowance 

10.00 

Joe  Marshbun 

659 

11-17-U 

12-13-11 

499 

M 

10.00 

Bob  Baker 

560 

11-17-11 

U-17-11 

475 

Team  <m  road 

6.00 

M.  Lewis 

665 

11-17-11 

11-17-U 

475 

Work  on  plows 

3.76 

F.  A.  WUHs 

662 

11-17-11 

11-17-11 

475 

Building  bridge 

62.60 

Tom  Beard  et  aL 

663 

11-17-U 

11-17-11 

499 

Road  work 

474.93 

C.  L.  Luce 

2-15-12 

2-15-12 

660 

Paupw  allowance 

10.00 

Joe  Harshbnm 

689 

2-16-12 

2-15-12 

660 

u 

10.00 

Buster  Henry 

694 

2-16-12 

2-16-12 

660 

Repair  bridges 
Building  bridge 

15.00 

Mitch  Hollin 

696 

2-15-12 

2-15-12 

660 

116.00 

Susie  Holloway 

696 

2-15-12 

2-15-12 

660 

Pauper  allowance 

8.00 

J.  W.  Parker 

762 

3-25-12 

8-25-12 

736 

Repairing  bridge 

25.00 

Dorsey  Harvey 

793 

4-  ^12 

4-  9-12 

767 

Building  bridges 

189.25 

Steve  Oarrett 

827 

6-12-12 

6-12-12 

845 

Pauper  allowance 

8.00 

C.  L.  Luce 

828 

5-12-12 

6-12-12 

846 

•^    It 

10.00 

Susie  HoUoway 

829 

6-12-12 

6-15-12 

845 

M 

8.00 

Joe  Marshbum 

830 

6-16-12 

5-15-12 

845 

M 

10.00 

Martha  Bowie 

881 

6-15-12 

6-16-12 

845 

M 

6.00 

Dorsey  Harvey 

901 

6-18-12 

6-18-12 

070 

BuUdinj^  bridge 

80.00 

Buster  Henry 

902 

6-18-12 

6-18-12 

970 

64.00 

Henderson  Smith 

983 

8-16-12 

8-16-12 

174 

Repairing  bridge 
Pauper  allowance 

10.00 

Joe  Marsbbnrn 

984 

8-16-12 

8-16-12 

174 

10.00 

C.   L.   Luce 

986 

8-16-12 

8-16-12 

174 

11 

10.00 

Martha  Bowie 

986 

8-16-12 

8-16-12 

174 

i« 

6.00 

W.  H.  Ware 

67 

»-  3-12 

9-30-12 

307 

Building  bridge 

85.15 

Wm.  Ware 

57 

9-30-12 

»-30-12 

307 

S         ^' 

170.10 

OUiford  Harvey 

140 

11-15-12 

11-15-12 

434 

•1 

74.12 

Joe  Marsbbnnt 

141 

11-15-12 

11-15-12 

434 

Pauper  allowance 

10.00 

C.  U  Luce 

141 

11-15-12 

11-15-12 

434 

<• 

15.00 

L.  Taylor 

143 

11-15-12 

11-15-T12 

434 

Holding  election 

4.00 

A.  M.  Henley 

144 

11-16-12 

11-15-12 

434 

6.00 

T.  H.  Spinka 

145 

11-16-12 

11-15-12 

434 

*4 

4.00 

J.  J.  Spmks 

146 

11-15-12 

11-15-12 

434 

U 

4.00 

C.  K.  CaldweU 

192 

ll-2fr-12 

11-29-12 

493 

M 

4.00 

Aaron  Norwood 

204 

11-3-12 

11-30-12 

501. 

Repidring  bridge 

10.00 

Sam  Sbeaid 

20R 

11-  8-12 

U-3(>-12 

501 

Team  on  road 

2.00 

J.  E.   SoweU 

206 

11-80-12 

11-30-12 

501 

Bridge  Ibr. 

15.50 

J.  E.  Soweoo 

208 

11-80-12 

11-30-12 

601 

Building  bridge 
Total 

37.63 

$3,80a38 
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Plaintiff  sayg  tbat  the  above  payments  are 
illegal  and  fraudulent,  because  they  are  made 
for  Bervices  rendered  for  San  Augusdne 
county,  and  could  not  legally  be  made  to  tbe 
defendant  M.  C.  Roebuck,  because  be  was  a 
county  commissioner  of  said  county,  and  by 
virtue  of  said  office  was  also  ex  officio  road 
commissioner  of  said  county,  and  could  not  be 
Interested  eitber  directly  or  Indirectly  In  any 
contract  with  said  county  nor  any  claim 
against  said  county,  and  each  of  said  above 
sums  of  money  are  now  due  and  owing  to 
said  county  by  the  said  defendant  M.  C. 
Roebuck. 

In  the  thirteenth  paragraph  of  his  petition 
plaintiff  alleges  that  the  defendant  Roebuck 
has  failed  and  refused  to  pay  over  to  the  de- 
fendant or  the  county  treasurer  of  said  coun- 
ty, or  to  any  officer  for  the  benefit  of  said 
county,  the  various  sums  of  money  referred 
to  in  paragraph  8,  amounting  to  $54,  and  the 
excess  set  out  in  paragraph  9  of  $8.98,  also 
the  excess  sum  set  out  In  paragraph  9  of  $14, 
also  the  various  sums  set  out  in  paragraph 
10,  amounting  to  $32,  the  various  sums  set 
out  in  paragraph  11,  amounting  to  $34,  and 
the  various  sums  set  out  in  paragraph  12, 
aggregating  a  total  of  $3,300.38,  making  a 
total  aggregate  of  $3,443.33,  and  still  refuses 
to  pay  over  the  same  or  any  part  thereof, 
though  often  requested  to  do  so,  to  the  dam- 
age of  plaintiff  and  of  San  Augustine  county, 
Tex.,  in  the  sum  of  $3,443.33,  which  sum  is 
due  and  owing  to  the  plaintiff  and  to  San 
Augustine  county  by  the  defendant  M.  C. 
Roebuck,  whereby  the  terms  and  conditions 
of  said  bond  are  breached,  and  defendants, 
both  principal  and  sureties,  have  become 
bound  and  liable,  under  the  terms  and  condi- 
tions of  said  bond,  to  pay,  and  promised  to 
pay,  plaintiff  the  sum  of  $3,443.33,  bat  have 
wholly  failed  to  do  so,  and  this  suit  is 
brought  to  collect  the  principal  debt  of  $3,- 
443.33,  together  with  6  per  cent  interest 
thereon  from  the  time  that  each  of  said  sums 
was  received  by  th^  said  M.  C.  Roebuck,  as 
aforesaid. 

In  the  fourteenth  paragraph  plaintiff  says 
that,  if  the  said  Roebuck  and  the  sureties  on 
his  bond  are  not  liable  for  the  amount  sued 
for  upon  the  bond,  then  the  said  M.  C.  Roe- 
buck, by  reason  of  the  facts  set  out  above, 
became  liable  and  bound,  and  promised  to 
pay  this  plaintiff  the  sum  of  $3,443.33,  togeth- 
er with  legal  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  the  date  of  the 
receipt  of  the  various  funds  for  money  had 
and  received  wUch  belonged  to  San  Augus- 
tine county,  and  which  the  defendant  Roe- 
buck has  converted  to  his  own  use  and  bene- 
fit, and  to  which  he  was  not  entitled  by  law, 
and  which  he  has  refused  and  still  refuses  to 
pay. 

Plaintiff  further  pleads  an  order  of  the 
commissioners'  court  authorizing  the  filing 
of  this  suit. 

The    defendant    Roebuck    filed    his    first 


amended  original  answer  herein  on  the  26tb 
day  of  January,  1914,  in  which  he  pleads 
a  general  demurrer,  several  special  excep- 
tions, and  special  answers.  The  defendant 
sureties  filed  their  amended  original  answer 
on  the  same  day,  and  ad(^  the  answer  of 
the  defendant  Roebuck,  and  plead  special  ex- 
ceptions and  special  denials.  The  cause  came 
on  to  be  heard  on  the  15th  day  of  July,  1915, 
before  the  trial  court,  and  the  defendants 
urged  their  general  demurrer,  which  was  sus- 
tained by  the  court,  to  which  action  of  the 
court  in  sustaining  defendant's  bill  of  ex- 
ceptions to  plaintiff's  petition  the  plaintiff  in 
open  court  excepted,  and  seasonably  preserv- 
ed and  filed  his  bill  of  exception  No.  1  to  the 
action  of  the  court  in  due  time,  and  in  open 
court  gave  notice  of  appeal  to  the  Court  of 
Civil  Appeals  for  the  Ninth  Supreme  Judicial 
District  of  Texas,  at  Beaumont,  filed  a  tran- 
script of  the  proceedings  in  this  cause,  and 
here  now  presents  his  cause  for  review  before 
this  court 

[1]  Appellant  by  his  first  assignment  of  er- 
ror challenges  the  action  of  the  lower  court 
in  sustaining  the  general  exception  of  de- 
fendants to  the  plaintiff's  petition,  and  aa 
his  first  proi>osltlon  says  that  the  facts  set 
out  in  plalntlfl's  petition  show  a  good  cause 
of  action  against  appellees,  and  that  the 
cause  should  have  been  heard  on  its  merits. 

The  Twenty-Eighth  Legislature  passed  an 
act  on  the  26th  day  of  March,  1903,  whidl 
took  effect  90  days  after  date,  creating  a  spe- 
cial road  law  for  San  Augustine  county,  Tex. 
Sectifon  1  is  as  follows: 

"That  the  members  of  the  commissionem'  ooart 
of  San  Augustine  county  shall  t>e  ez  officio  road 
commissioners  of  their  respective  districts  and 
under  the  direction  of  the  commissioners'  coart 
shall  have  charge  of  all  teams,  camping  outfits, 
tools  and  machinery  belonging  to  the  county 
and  placed  in  their  hands  by  said  county,  and  it 
Bball  be  their  duty  under  such  rules  and  regula- 
tions as  the  commissioners'  court  may  prescribe, 
to  superintend  the  la^ng  out  of  such  roads,  and 
the  making  or  changing  of  roads,  and  the  build- 
ing of  bridges.  Each  of  said  commissioners 
shall,  before  entering  upon  the  duties  of  his  of- 
fice, in  addition  to  his  regular  liond  as  commis- 
sioner, execute  a  bond  of  $1,000,  with  two  or  ' 
more  good  and  sufficient  sureties,  payable  to  the 
county  judge  of  San  Aagugtine  county  for  the 
use  and  Iwnefit  of  the  road  and  bridge  fnnd:  i 
conditioned  that  be  shall  well  and  faithfullr 
perform  all  the  duties  required  of  him  by  law,  or  | 
by  the  commissioners'  court  of  San  Augustine 
county,  and  that  he  will  account  for  all  money  or 
property  belonging  to  the  county  that  ma;  come 
into  his  posseasion:  Provided,  that  with  the  con- 
sent of  the  commissioners'  court,  any  one  of  said 
commissioners  shall  be  allowed  to  appoint  any 
competent  person  as  deputy  road  commissioneT. 
who  shall  be  required  to  execute  the  same  twnd 
that  is  required  by  the  commissioners  in  this 
section,  and  such  deputy  road  coUaaissioDer  shall 
be  entitled  to  the  same  oompenaation  that  ii 
here  allowed  county  commissioners  for  the  same 
service:  Provided,  that  county  commissionera 
shall  not  be  allowed  any  commission  when  a 
deputy  road  commissioner  has  been  appointed." 
Section  1,  Special  Laws  of  1903,  p.  150. 

Section  14  of  said  act  provides  as  follows: 

"Each  county  commissioner  when  acting  as 
road  commissioner,  shall  be  ontitled  to  $2.00  per 
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day  for  services  actually  performed:  Provided, 
that  he  shall  not  receive  more  than  $80  per 
qnarter.  Said  per  diem  shall  be  paid  out  of  the 
road  and  bridge  fond,  when  the  account  shall 
have  been  approved  by  the  commissioners'  court, 
and  the  conrt  shall  not  approve  said  account  un- 
less the  commissioner  presenting  it  shall  make 
oath  that  the  account  Is  just,  due,  and  unpaid, 
and  said  account  shall  specif  the  number  of 
days'  work  actually  performed  by  him,  and  that 
it  was  necessary  to  be  done  under  the  drcnm- 
stances,  and  if  he  worked  only  a  part  of  the  day, 
the  number  of  hours  worked  shall  be  stated,  and 
no  commissioner  shall  be  entitled  to  pay  as  road 
commissioner,  cither  for  himself  or  deputy,  while 
he  is  performinfr  the  duties  of  county  oomrala- 
sioner,  nor  shall  he  receive  any  additional  pay 
than  that  provided  by  this  section  for  inspection 
of  his  road,  or  other  road  service." 

Section  16  of  said  act  creates  the  ofiSoe  of 
county  snperlntendeat,  and  provides  that  the 
comnalssloners'  court  may  at  Itu  first  legal 
term  after  the  law  has  taken  effect  appoint 
a  coimty  superiiiteiident  of  public  roads  and 
bridges,  etc.,  and  the  said  section  16  further 
provides  that,  when  a  county  superintendent 
shall  be  appointed,  tbe  county  commission- 
ers shall  receive  no  compensation  as  road 
commissioners,  except  930  per  quarter  for  in- 
spectlng  the  road  once  a  year. 

From  sections  8  to  11,  Inclusive,  of  the  pe- 
tition tt  is  chanied  that  Roebuck  received 
more  compensation  than  he  was  allowed  by 
law  to  receive,  and  suit  is  against  him  and 
the  sureties  on  his  official  bond  as  coimty 
commissioner  to  recover  said  amount  The 
bond  required  of  the  county  commissioner  is 
required  to  be  in  the  sum  of  $3,000,  to  hS.Te 
two  or  more  good  and  sufficient  sureties,  and 
the  conditions  of  the  bond  are  for  the  faith- 
ful performance  of  the  duties  of  his  office, 
and  this  is  the  only  bond  that  is  alleged  to 
have  been  made.  We  do  not  understand 
that  the  sureties  on  this  bond  on  which  suit 
Is  brought  would  be  liable  for  funds  coming 
into  the  hands  of  Boebuck  as  road  commiii- 
sloner,  and  illegally  retained  by  him  as  road 
oommissloner.  The  special  road  law  above 
referred  to  required  a  different  and  s^^arate 
bond,  0(»idltloned  that  the  road  commission- 
er win  aceoont  for  all  money  and  property 
belonging  to  the  county  that  may  oome  Into 
his  possession  as  road  commissioner.  It  Is 
not  alleged  in  this  petiticD  that  Boebuck  at 
any  time  executed  the  twnd  as  road  commis- 
sioner and  qualified  as  sudt  road  commisaloo- 
er.  And,  indeed,  there  is  no  all^ation  in  the 
petition  to  show  if  the  said  Roebuck  did,  in 
fact,  collect  amounts  illegally  fr«»n  the  coun- 
ty, whether  the  same  were  received  as  coun- 
ty commissioner  or  as  road  commissioner. 
He  would  be  road  commissioner  by  virtue  of 
the  fact  at  holding  the  office  of  county  com- 
missioner, but  the  law,  as  above  stated,  re- 
quired that  he  qualify  before  entering  upon 
such  additional  duties  by  giving  the  bond. 
We  are  left  to  infer  that  the  intention  was  to 
charge  him  as  receiving  the  amounts  illegal- 
ly as  road  commissioner. 

For  the  reasons  above  stated,  the  petition, 
with  reference  to  allegations,  from  sections 


8  to  11,  Inclusive,  is  subject  to  a  general  0^ 
murrer,  and  does  not  state  any  cause  of  ac- 
tion whatever  against  the  sureties  on  the  said 
Roebuck's  bond  as  county  commissioner. 

[2]  It  is  argued  by  appellees  that  by  article 
1637,  Bevise4  Statutes  1895,  commlesioners' 
courts  are  given  authority  to  approve  and 
settle  all  accounts  against  the  county,  and 
direct  their  payment,  and  that  this  power  of 
the  court  was  Invoked  by  appellee  on  his 
dalm,  and  that  the  court,  in  the  exercise  of 
its  authority,  made  the  order  allowing  It, 
and  we  are  cited  to  the  case  of  Callaghan, 
County  Judge,  v,  Salliway,  6  Tex.  Civ.  App, 
239,  23  S.  W.  838,  as  holding  that  such  an 
order  made  is  conclusive  unless  appealed 
from,  and  cannot  be  collatei'ally  attacked. 

In  the  case  of  School  Trustees  et  al.  v. 
Farmer  et  al.,  23  Tex.  Civ.  App.  38,  66  S.  W. 
555,  Chief  Justice  Oarrett  uses  the  following 
language: 

"But  it  is  contended  that  the  order  of  the  com- 
missioners' court  fixing  the  amount  at  1214.88 
is  an  adjudication  of  the  question  is  a  judgment 
that  cannot  b«  collaterally  attacked,  and  can 
only  DC  set  aside  or  revised  by  proper  appellate 
proceeding.  The  district  court  has  appellate  ju- 
risdiction over  commissioners'  court.  Article  B, 
§  8  [Constitution}.  But  there  has  been  no  legis- 
lation making  provision  for  the  exercise  of  such 
jurisdiction  except  in  the  case  of  damages  as- 
sessed for  land  taken  for  public  roads.  Rev.  St. 
art.  6477.  Its  jurisdiction  might,  however,  be 
invoked  by  certiorari. 

"There  is  some  conflict  of  authority  as  to  the 
conclusiveness  generally  of  the  orders  and  judg- 
ments of  the  commissioners'  courts.  In  matters 
involving  discretion,  of  wlUch  the  court  has  ju- 
risdiction, they  are  held  to  be  conclusive.  City 
of  Ft  Worth  V.  Davis,  57  Tex.  236;  Callaghan 
V.  Salliway  [6  Tex.  CJiv.  App.  239],  23  S.  W. 
837 ;  7  Am.  &  Eng.  Enc.  of  Xaw  (2d  Ed.)  1009, 
and  authorities  cited.  By  article  1537,  subd.  8, 
Rev.  St.  of  this  state,  the  comralBBioners'  court  is 
given  authority  'to  credit,  adjust  and  settle  all 
accounts  against  the  county  and  direct  their  pay- 
ment.' In  this  the  court  exercises  a  jurisdiction- 
al function,  and,  when  it  has  exclusive  jurisdic- 
tion, its  judgment  is  conclusive,  unless  appealed 
from  or  reversed  in  the  mode  prescribed  by  law. 
•  •  •  But,  where  the  commissioners'  court 
attempted  to  credit  and  allow  accounts  not  legal- 
ly diargeable  against  the  county,  it  is  an  act  in 
excess  of  jurisdiction,  and  is  void.  McKinney 
V.  Robinson,  84  Tex.  496  [19  S.  W.  699].  It  has 
l>een  held  that  a  settlement  of  an  account  by  a 
county  board  is  not  more  sacred  than  a  settle- 
ment between  individnais,"  but  Judge  Taylor, 
in  "Shirk  v.  Pulaski  County,  4  Dill.  209,  iFei. 
Cas.  No.  12794,  gives  as  the  true  rule  the  one 
that  seems  to  have  been  adopted  by  the  Supreme 
Court  of  this  state  in  McKinney  v.  Robinson, 
supra.  He  says:  'Within  the  limits  of  their 
power,  as  conferred  by  statute,  the  action  of 
the  county  court  in  determining  the  amount  due 
a  creditor  of  the  county,  in  the  absence  of  fraud, 
or,  perhaps,  mistake,  binds  the  county;  but  the 
county  court  cannot  bind  the  county  by  order- 
ing a  claim  to  be  paid  which  is  not  made  a 
county  charge  by  statute  or  by  allowing  more 
than  the  statute  distinctly  limits,  or  by  an  al- 
lowance in  the  face  of  a  statutory  prohibition.' 
Since  the  law  allowed  the  assessor  a  commission 
of  only  1  per  cent,  of  the  taxes  assessed  by 
him  upon  the  property  in  school  district  No.  28, 
the  commissioners'  court  exceeded  its  authority 
in  allowing  him  more:  and  in  doing  so  it  acted 
without  jurisdiction  of  the  matter,  and  its  order 
making  the  allowance  was  void  and  subject  to 
collateral  attack.     It  is  no  defense  in  a  suit 
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against  the  aaaessor  by  the  trustees  of  the  dis- 
trict for  the  amount  paid  him  in  excess  of  the 
commission  fixed  by  the  statute." 

In  tbe.case  of  August-Busch  Go.  t.  Caufield 
et  al.,  135  8.  W.  244,  the  court.  In  a  lengthy 
opinion,  reviewed,  among  others,  the  case  of 
Callaghan  y.  Salliway  and  the  Farmer  Case, 
and  t»ld: 

"In  Voght  T.  Bexar  County  et  aL,  16  Tex. 
Civ.  App.  567,  42  S.  W.  127.  •  •  •  a  writ 
of  error  was  refused  by  the  Supreme  Court.  In 
discussing  the  legal  effect  of  judgments  of  the 
commissioners'  court,  it  was  said:  All  the  provi- 
sions of  the  statute  having  been  complied  with, 
the  judgment  of  the  commissioners'  court  is  not 
subject  to  collateral  attadc.  The  law  has  pro- 
vided for  appeal  from  the  judgment  of  commis- 
sioners' courts;  and  appellant,  if  dissatisfied 
with  the  judgment,  should  have  used  the  statu- 
tory means  for  setting  it  aside' " 
— quoting  Blliott  on  Roads  and  Streets,  259, 
as  saying: 

"In  all  cases  where  there  is  a  permanent  tribu- 
nal, having  jurisdiction  to  approve  or  reject  a 
report,  to  hear  and  determine  controversies,  there 
is  a  tribunal  competent  to  render  a  judgment 
strong  enough  to  resist  collateral  attack." 

7  Am.  &  Eng.  Ena  of  Law  (2d  Ed.)  p.  1003, 
is  quoted  as  saying: 

"A  board  of  county  commissioners,  in  the  au- 
dit, adjustment,  allowance,  or  disallowance  of  a 
claim  against  a  county,  exercises  judicial  func- 
tions and,  having  exclusive  jurisdiction  its  judg- 
ment in  the  absence  of  fraud,  is  conclusive,  both 
upon  the  board  and  the  parties  interested,  unless 
appealed  from  or  reversed  in  a  mode  prescribed 
by  law"— citing  numerous  cases  in  support  of  the 
text 

In  11  Cyc.  404,  it  is  said: 

"Ordinarily  the  decision  of  a  board  in  the  ex- 
ercise of  jurisdictional  discretion  is  conclusive, 
and  will  not  be  controlled  or  reversed,  unless  it 
is  a  clear  abuse  of  such  discretion,  or  unless 
there  is  evidence  of  collusion  or  fraud.  Where 
the  county  conmiissioners  of  the  county  do 
public  business  according  to  the  discretion  pro- 
vided for  them,  new  commissioners  are  bound  by 
their  acts.  Decisions,  judgments,  or  orders  of 
a  county  board,  acting  jurisdictionally  in  a  pro- 
ceeding in  which  they  have  jurisdiction,  being 
conclusive,  as  the  judgment  of  a  court  of  record, 
cannot  be  collaterally  attacked,  and  are  only  re- 
versible upon  appeal  or  other  appropriate  pro- 
ceeding. Where,  however,  a  board  or  court  ex- 
ceeds its  jurisdiction  and  makes  an  order  with- 
out authority,  such  order,  being  void,  is  subject 
to  collateral  attack." 

The  following  cases  are  dted  by  Judge 
Oarrett  from  other  jurisdictions  as  support- 
ing the  doctrine  that  the  judgments  and  or- 
ders of  commissioners'  courts  are  not  sub- 
ject to  collateral  attack:  Waugh  v.  Chauncey, 
13  Cal.  11 ;  Stlngley  v.  Nichols,  131  Ind.  214, 
30  N.  E.  34;  Anderson  v.  Claman,  123  Ind. 
471,  24  N.  B.  175;  White  v.  Fleming,  114 
Ind.  560,  16  N.  E.  487;  Knox  County  v.  Bar- 
nett,  106  Ind.  699,  7  N.  B.  205;  Brewer  v. 
Boston  Ry.  Co.,  113  Mass.  52;  Blancbard  v. 
Blssell,  11  Ohio  St  96;  BartleU  v.  Eau  Claire 
Co.,  112  Wis.  237,  88  N.  W.  61;  Bennett  v. 
Hetherlngton,  41  Iowa,  142;  Beaman  v.  Leake 
County,  42  Miss.  237 ;  and  others. 

It  will  be  seen  from  the  decisions  that,  If 
the  court  has  Jtuisdlctlon,  the  orders  of  such 
court  in  such  matters  as  complained  of  in 
this   case   are   conclusive,   unless   appealed 


from,  and  are  not  subject  to  collateral  at- 
tack. But,  when  the  court  exceeds  its  juris- 
diction, as  under  the  allegations  In  the  peti-  • 
tion  it  did  In  the  instant  case,  the  order  is 
void,  and  therefore  subject  to  collateral  at- 
tadc 

[S]  In  section  12  of  the  petition  app^ant 
alleges  that  appellee  Roebuck  collected  cer- 
tain sums  of  money  to  wMch  lie  was  not  en- 
titled, and  that  the  names  of  the  persons  to 
whom  the  warrants  were  issued,  the  num- 
ber of  the  warrants,  the  dates  issued,  the 
dates  paid,  and  the  number  of  the  treasury 
warrants  are  set  out,  and  appellant  says 
that  the  said  payments  were  illegal,  because 
the  payments  were  made  for  services  ren- 
dered for  San  Augustine  county,  and  could 
not  be  legally  made  to  the  said  Roebuck,  be- 
cause he  was  county  commissioner,  and  that 
said  Roebuck  could  not  be  interested,  either 
directly  or  Indirectly,  in  any  contract  of  the 
county. 

There  is  no  allegation  that  the  said  Roe- 
buck was  Interested  tn  any  of  the  claims 
which  appear  to  have  been  made  by  various 
persons  for  holding  elections,  pauper  allow- 
ances, lumber,  building  bridges,  roadwork, 
etc.,  and  the  names  of  the  parties  by  whom 
said  services  were  performed  are  set  ont 
There  is  no  allegation  that  the  said  Roebuck 
had  any  assignment  of  any  kind  whatever  to 
any  of  said  claims.  There  is  no  allegation  in 
the  petition  that  the  said  Roebuck,  as  coun- 
ty commissioner,  collected  the  claims  for  him- 
self as  owner  or  that  they  were  assigned  to 
him,  and  nothing  to  negative  the  idea  that 
the  said  Roebuck  was  only  collecting  the 
claims  for  the  real  owners  of  the  same. 

It  has  been  held  under  Revised  Statutes 
1896,  art  1535,  requiring  each  member  of 
the  county  commissioners'  court  to  take  oath 
that  he  will  not  directly  or  Indirectly  be  in- 
terested In  any  contract  with  or  claim 
against  the  county,  except  for  liis  fees  of  of- 
fice, and  under  article  1637,  Revised  Statutes, 
making  It  the  duty  of  sucb  court  to  pro- 
vide and  keep  in  repair  the  courthouse  and 
Jail,  and  audit  and  settle  all  accounts  against 
the  county,  that  a  commissioner  cannot  take 
and  enforce  an  assignment  of  the  claim  of  a 
contractor  against  the  county,  to  accrue  on  an 
unfinished  contract  to  build  a  Jail,  and  the 
court,  in  passing  on  said  case,  used  the  fol- 
lowing language: 

"However  honest  appellant  may  have  been  in 
his  intentions  the  contract  by  virtue  of  which 
he  claims  that  he  is  entitled  to  the  money  is  in 
derogation  of  the  statute,  and  contrar?  to  the 
spirit,  it  not  the  letter,  of  his  official  oath.  His 
pecuniary  interest  would  have  been  directly  op- 
posed to  the  interest  of  the  county  in  the  event 
of  a  rejection  of  the  work  contracted  for,  and  his 
private  pecuniary  interest  might  have  induced 
him  to  act  in  violation  of  his  duty  as  county 
commissioner.  Contracts  in  their  nature  calcu- 
lated to  influence  the  action  of  public  officers  and 
the  effect  of  which  is  to  influence  them  one  way 
or  the  other  are  against  public  policy  and  void. 
Robinson  v.  Patterson,  71  Micfa.  149,  39  N.  W. 
24,  and  authorities  cited;  Meguire  v.  Corwine. 
101  U.  S.  108,  25  I*  Ed.  899;   Rigby  v.  State. 
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27  Tex.  App.  56, 10  S.  W.  780;  Brown  t.  Bank. 
137  Ind.  655,  37  N.  E.  158,  2i  U  B,.  A.  206." 
Knippa  v  Stewart  Iron  Works,  66  S.  W.  824. 

[4]  We  do  not  see  how  the  bondsmen  of 
said  Roebudc  as  county  commissioner  could 
be  held  Uable  under  section  12  of  the  peti- 
tion tt  the  other  proper  allegations  stating  a 
caose  of  acticm  had  been  made. 

[5]  Section  14  of  the  plaintiff's  petition  can- 
not stand  by  itself  alone,  in  connection  with 
the  allegations  contained  in  previous  para- 
graphs of  the  i)etitlon ;  for,  If  the  said  previ- 
ous paragraphs  do  not  allege  a  cause  of  ac- 
tion, section  14  is  not  aided  In  this  respect, 
and  within  itself  it  is  not  sufficient. 

For  the  reasons  above  set  out,  we  are  of 
opinion  that  the  action  of  the  lower  court 
In  sustaining  the  demurrer  to  plalntUTs  peti- 
tion was  correct 

The  appellant's  assignment  is  therefore 
oTerruled,  and  this  case  is  In  all  things  af- 
firmed. 


WESTERN   UNION   TELEGRAPH    C50.    t. 
BAILEY.     (No.  1539.)* 

(Court  of  CSivil  Appeals  of  Texas.    Taxaricana. 

Jan.  27.  1916.    On  Rebearing, 

Feb.  24.  1916.) 

1.  Etzdencb  «=>80(1)— Pbbsujiptions— Lawb 
OF  SiSTBB  State. 

Where  the  laws  of  a  sister  state  are  in- 
Tohred,  they  will,  in  tbe  absence  of  evidence,  be 
pre«R]med  to  be  the  same  as  the  laws  of  the 
forum. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  101;   Dec.  Dig.  «=»80(1).] 

2.  TEUiOBAFBS  AND  TELEPHONES  (S=927— Dx- 
LAT  IN  TBAMSMISSION  OF  MESSAOB— Da1[- 
AGES— MKNTAL  ANOUISH. 

While  the  mental  anguish  doctrine  prevails 
in  Texas,  such  damages  cannot  be  recovered  in 
action  for  delay  or  nondelivery  of  a  telegram 
originating  in  a  state  where  such  damages  ate 
not  allowed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Teleidiones,  Gent.  Dig.  i  80;  Dec  Dig.  <S=> 
27.] 

3.  CowEBCE  €=>59— Intebstatb  Couuebce — 
BuBDEN  Upon. 

In  an  action  against  a  telegraph  company 
for  nondelivery  of  a  death  message  originating 
in  a  sister  state  where  damages  for  mental  an- 
guish could  be  recovered,  the  action  of  the  court 
of  the  formn  in  allowing  recovery  for  such  dam- 
age, tbe  negligence  having  occurred  in  the  state 
of  the  forum,  is  •not  Improper  as  placing  the 
burden  on  interstate  commerce  contrary  to 
Const.  U.  S.  art.  1,  J  8,  subd.  3,  giving  Congress 
exdusive  power  over  snch  commerce ;  for,  while 
the  contract  of  the  telegraph  company  was  one 
for  interstate  carriage,  yet,  Congress  not  having 
acted,  actions  for  breach  are  governed  by  the 
state  laws. 

[Ed.  Note;. — ^For  other  cases,  see  Commerce, 
Cent  Dig.  ff  87,  lOO;  Dec.  Dig.  «=»59.] 

4.  COMHKBCE  €=3lO— Intebstate  CoioantOB— 

POWEB  OF   COHGBESS. 

Until  Congress  has  acted  and  passed  laws 
regnlatinc  tbe  recovery  for  breach  oi  a  contract 
for  the  delivery  of  an  interstate  telenram,  the 
state  courts  are  warranted  in  following  their 
own  laws. 

[Ed.  Note.— For  other  eases,  see  (Commerce, 
Cent  Dig.  i  8;   Dec,  Dig.  «=»10.] 


5.  TEUiOBAPHS    AND    TELEPHONES    «S354(6)^ 
NONOEUVISY   OF  MEfiSAOEa— SXIPULATIONB. 

A  provision  on  the  back  of  a  telegraph 
blank,  which  embodied  the  contract,  limiting  the 
company's  liability  for  failure  to  discharge  its 
duty  to  a  sum  not  exceeding  $50,  is  void. 

[£id.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §{  44,  46;  Dec.  Dig. 
«=»54(6).] 

6.  Appeal  and  Ebbob  €=3662— Statekent  of 

FACT9— NECBSSITT. 

In  an  action  for  nondelivery  of  a  tele- 
gram, tbe  company  cannot  on  appeal  question 
its  liability  on  the  ground  of  a  stipulation  lim- 
iting liability  for  an  unrepeated  message,  where 
such  provision  did  not  appear  in  the  statement 
of  facts. 

[Ed.  Note.— For  other  cases,  see  Aweal  and 
Error,  Cent  Dig.  §S  2495-2499;  Dec.  Dig.  «a» 
5o2.J 

On   Rehearing. 

7.  Appeai.  and  Ebbob  «=>1079— Asbtonkbntb 
of  ebs0b^— sufficixnot. 

The  excessiveness  of  an  award  of  damages 
for  nondelivery  of  a  telegram  cannot  be  con- 
sidered on  appeal,  where  the  appellant's  brief 
did  not  present  that  assignment  In  proper  man- 
ner. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4262;  Dec.  Dig.  <8=»1079.] 

Appeal  from  District  Court,  Bowie  Ck>un- 
ty ;  H.  F.  O'Neal,  Judge. 

Action  by  T.  <X  Bailey  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaluUff,  defendant  appeals.  Af- 
flrmed. 

Oiaa.  S.  Todd,  of  Tezaifeana,  for  appellant. 
Mahaffey  ft  Keeney,  of  Tezarkana,  lor  appel- 
lee. 

HODGES,  J.  This  appefJ  Is  from  a  Judg- 
ment in  favor  of  the  appellee  for  damages 
resulting  from  tbe  negligent  failure  to  deliv- 
er a  telegraphic  message  sent  by  B.  It,  Bailey 
from  Bethel  Springs,  Tenn.,  to  T.  C.  Bailey 
at  New  Boston,  Xez.,  notifying  the  latter  of 
the  dan^arous  Illness  of  bis  brother.  The 
message  reached  New  Boston  promptly,  but 
was  never  delivered,  and  tbe  appellee  did  not 
learn  of  his  brother's  Illness  and  death  till 
some  time  after  the  buriaL 

This  is  the  second  time  this  case  has  been 
before  this  court  See  Bailey  v.  Western 
Union  Tti.  Ga,  171  S.  W.  840.  On  the  first 
trial,  the  court  in  his  charge  to  the  jury  lim- 
ited the  amount  which  might  In  any  way  or 
event  be  awarded  to  the  plalntlfF  to  the  sum 
of  $50.  The  plaintiff  appealed  from  a  Judg- 
ment for  that  amount  and  assigned  as  error 
the  giving  of  the  charge  referred  to.  This 
court  sustained  the  assigmnent  and  reversed 
and  remanded  the  case,  holding  that  the  stip- 
ulation contained  in  the  printed  matter  on 
the  back  of  the  telegram,  which  provided 
that  $50  should  be  tbe  limit  of  liability,  was 
void.  The  last  trial  proceeded  according  to 
the  Instructions  glvoi  in  that  opinion,  and  a 
Judgment  was  rendered  in  favor  of  tbe  ap- 
pellee for  the  sum  of  $1,000,  from  which  the 
telegraph  company  prosecutes  this  appeal. 
Inferentlally,  It  appears  to  be  conceded  that. 
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If  the  correctiiess  of  the  Judgment  appealed 
from  In  tills  case  Is  to  be  tested  by  the  laws 
and  Judicial  policy  of  this  state,  there  Is  no 
error  Insisted  upon  which  will  Justify  a  re- 
versal. In  other  words,  If  no  federal  ques- 
tion is  Involved,  the  Judgment  should  be  af- 
firmed. In  their  brief,  counsel  for  the  ap- 
pellant thus  state  the  questions  which  are 
raised: 

"First.  This  being  an  interstate  message  and 
constituting  interstate  commerce,  is  mental  an- 
guish a  proper  element  of  damages  to  be  submit- 
ted to  and  determined  by  the  jury? 

"Second.  Is  the  valuation  cmuse  of  the  con- 
tract, limiting  recovery  of  damages  to  the  sum 
of  $60,  reasonable  and  valid,  and  is  the  unre- 
peated  message  clause,  also  limiting  liability, 
reasonable  and  valid? 

"Third.  Is  the  free  delivery  limit  clause,  lim- 
iting liability  on  messages  wherein  the  addressee 
was  beyond  the  delivery  limits  of  office,  reason- 
able and  vaUd?" 

In  view  of  the  fact  that  since  the  former 
appeal  some  other  courts  of  high  repute  have 
announced  a  ruling  in  conflict  with  what  we 
there  held,  we  have  felt  constrained  to  give 
the  subject  further  careful  consideration. 
We  shall  therefore  endeavor  to  treat  the 
questions  raised  as  If  this  were  their  first 
presentation  to  this  court 

The  argument  attacking  our  former  ruling 
rests  upon  two  propositions:  First,  that  the 
Judgment  appealed  from,  being  based  upon 
damages  resulting  from  mental  anguish 
alone,  imposes  a  trarden  on  interstate  com- 
merce and  violates  the  provlsiona  of  subdivi- 
sion 3,  S  8,  of  article  1  of  th»  Constituticxi  of 
the  United  States.  Second,  that  telegraph 
companies  engaged  In  interstate  commerce 
have  by  an  act  of  Congress  been  made  sub- 
ject to  the  provisions  of  the  Interstate  Com- 
merce Iaw,  which  alone  must  be  looked  to 
In  determining  their  llaMllty  for  damages 
and  the  validity  of  their  contracts  designed 
to  limit  or  qualify  that  liability.  These  prop- 
ositions present  two  separate  and  distinct 
federal  questions,  depending  upon  two  dis- 
tinct federal  provisions  for  th^r  support.  If 
the  Judgment  in  this  Instance  violates  the 
provisicms  of  the  commerce  clause  of  the 
Constitution,  it  should  be  set  aside,  regard- 
less of  whether  or  not  Congress  has  under- 
taken to  regulate  this  dass  of  commerce.  On 
the  other  hand.  If  Congress  has  undertaken 
to  regulate  telegraph  companies  doing  an  In- 
terstate business,  and  has  prescribed  a  rule 
for  determining  their  liability  for  negligent- 
ly failing  to  deliver  messages  Intrusted  to 
them  for  transmission  from  one  state  to  an- 
other, that  law  is  supreme  and  should  con- 
trol, without  reference  to  the  constitutional 
objection.  But  if  It  should  appear  that  ftel- 
ther  of  these  grounds  for  federal  intervention 
is  well  taken,  then  the  Judgment  of  the  court 
below  should  be  affirmed. 

We  shall  now  take  these  questlcms  up  for 
discussion  in  the  order  stated  above. 

[1-3]  First,  does  the  Judgment  appealed 
from  violate  the  commerce  provision  of  the 
federal  Constitution?    As  authority  for  an- 


swering tbat  question  affirmatively,  oonnael 

for  the  appellant  have  referred  to  the  case  oC 
W.  U.  TeL  Co.  V.  Brown,  234  U.  S.  M2.  34t 
Sup.  Gt  955,  58  U  Ed.  1457.  This  case  was 
considered,  and  an  effort  made  to  distinguish 
It  from  the  case  now  under  ooDsIderati<xi  on 
the  former  appeaL  The  message  in  that  in- 
stance was  sent  from  a  point  In  South  Caro- 
lina, addressed  to  Brown  at  Washington,  D. 
C.  It  was  forwarded  to  tlie  latter  place  with- 
out d^ay,  but  through  the  negllgooce  of  the 
agents  of  the  telegraph  company  in  Washing- 
ton was  not  delivered.  It  was  a  death  mes- 
sage; and  Mrs.  Brown,  claiming  damages 
subsequently  filed  a  suit  In  the  court  of  com- 
mon pleas  in  the  state  of  South  Oarollna, 
where  she  recovered  a  Judgment  for  dam- 
ages, based  upon  mental  anguish.  That 
Judgment,  after  being  affirmed  by  the  Su- 
preme Court  of  South  Carolina  (92  S.  O.  534, 
75  S.  B.  642),  went  before  the  Supreme  Court 
of  the  United  States  and  was  there  reversed 
for  the  reasons  stated  and  quoted  In  our  for- 
mer <^>inlon.  It  appears  from  the  facts  set 
out  In  the  oplnl<m  that  the  suit  was  based 
upon  a  statute  of  South  Carolina  which  pro- 
vided that  damages  for  mental  anguish  were 
recoverable  in  such  cases.  It  also  appears 
that  under  the  rulings  of  the  courts  of  tlie 
District  of  Columbia,  over  which  tlis  Su- 
preme Court  of  the  United  States  exercised 
appellate  Jurisdiction,  mental  anguish  was 
not  regarded  as  a  proper  element  of  damages 
in  such  suits.  Justice  Hcdmes,  who  rendered 
the  opinion,  held  that  the  action  was  one  of 
tort;  that,  the  misconduct  having  occurred 
hi  the  District  of  Columbia,  the  question  of 
liability  must  be  determined  by  the  laws  of 
that  place.  We  deem  it  unnecessary  to  again 
quote  at  any  length  from  that  case,  and  shall 
merely  refer  to  the  extracts  made  In  the  opin- 
ion in  this  case  on  the  former  appeal.  The 
dedstoQ  In  the  Brown  Case  announces  these 
three  propositions:  First,  that  the  measure 
of  damages  for  an  act  of  negligence,  when 
treated  as  a  tort.  Is  to  be  determined  by  the 
laws  ot  tiie  place  where  the  tort  is  commit- 
ted; second,  that  in  the  District  of  Colum- 
bia, where  the  common  law,  as  construed  by 
the  Supreme  Court  of  the  United  States,  pre- 
vails, the  mental  anguish  doctrine,  as  com- 
monly understood  in  telegrrith  cases,  will  not 
be  enforced;  third,  that  the  laws  of  a  state 
prescribing  a  measure  of  damages  for  a  tort 
cannot  be  given  any  extraterritorial  effect 
The  dissimilarity  between  the  facts  of  that 
case  and  the  one  here  under  cousideratloa 
may  be  thus  pointed  out:  There  the  action 
was  one  sounding  In  tort ;  here  the  suit  is  for 
the  breach  of  a  contract  There  the  miscon- 
duct occurred  in  another  Jurisdiction;  hem 
it  occurred  in  the  state  of  the  fomm.  Thers 
the  trial  court  undertook  to  measure  the 
damages  to  be  recovered  by  its  own  laws, 
which  were  different  from  those  of  the  dis- 
trict where  the  tort  vras  committed ; '  here  the 
Judgment  may  be  sustained  whether  tested 
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by  the  laws  of  Otis  state  or  by  those  of  the 
state  from  which  the  message  came — and  this 
is  true  whether  the  negligence  charged  be 
treated  as  a  tort  or  as  the  breach  of  a  con- 
tract There  is  no  evidence  In  the  record  as 
to  what  were  the  laws  of  Tennessee,  and  we 
must  therefore  assume  that  they  are  the 
same  as  ttiose  of  this  state.  We  understand 
that  In  reviewing  the  decisions  of  a  state 
court  the  federal  Supreme  Court  will  follow 
the  same  rule.  LlyeriMol  &  Gr.  West  Steam 
Co.  T.  Phenlx  Ins.  Co.,  129  U.  S.  397,  9  Sup. 
Ct  460, 82  Ia  lud.  788.  It  Is  evident  from  pre- 
vious decisions  of  the  federal  Supreme  Court, 
that  its  holding  in  the  Brown  Case  that  the 
Judgment  of  the  South  Carolina  court  was  an 
unconstitutional  interference  with  interstate 
commerce,  did  not  rest  upon  the  solitary  fact 
that  the  measure  of  damages  had  been  so  ex- 
tended as  to  permit  a  recovery  for  mental 
anguish,  but  upon  the  application  of  the 
South  Carolina  statute  to  an  incident  of  In- 
terstate commerce  occurring  beyond  the  lim- 
its of  that  state.  It  was  not  the  particular 
consequences  of  negligence  which  this  statute 
prescribed  that  made  it  offensive,  but  the 
fact  that  it  prescribed  any  rule  of  damages 
to  be  applied  to  conduct  beyond  the  state  bor- 
ders. If  we  transpose  the  material  facts  and 
assume  that  the  message  had  been  sent  from 
Washington  to  a  point  in  South  Carolina,  and 
that  the  negligent  delay  had  occurred  In  the 
latter  state,  or  If  we  assume  that  negligence 
was  In  the  transmission,  occurring  in  the 
'  state  of  South  Carolina,  in  either  situation 
the  language  used  by  Justice  Holmes  would 
have  no  appropriate  application.  Under  the 
assumed  facts,  the  rule  observed  for  estimat- 
ing the  damages  In  the  South  Carolina  court 
would  have  been  in  accordance  with  that 
which  was  expressly  approved.  The  lan- 
guage used  by  that  court  in  C,  M.  &  St  P. 
By.  Co.  T.  Solan,  169  U.  S.  133,  18  Sup.  Ct 
289,  42  li.  Bd.  688,  is  peculiarly  applicable  to 
the  transposed  and  assumed  state  of  fiicta 
The  court  said: 

"A  carrier  exerdsiiig  Us  cBlling  within  a  par» 
ticniar  state,  although  engaged  in  the  business 
of  interstate  commerce,  is  answerable,  according 
to  the  law  of  the  state,  for  acts  of  nonfeasance 
or  of  misfeasance  committed  within  its  limits. 
If  he  fails  to  deliver  goods  to  the  proper  con- 
signee at  the  right  time  and  ^ace,  or  If  by 
negligence  in  transportation  be  inflicts  injury 
upon  the  person  of  a  passenger  brought  from  an- 
other state,  the  right  of  action  for  the  conse- 
quent damage  is  given  by  the  local  law.  It  Is 
equally  within  tbe  power  of  the  state  to  pre- 
scribe the  safeguards  and  precautions  foreseen 
to  be  necessary  and  proper  to  prevent  by  antici- 
pation those  wrongs  and  injuries,  which,  after 
they  have  been  Inflicted,  the  Mate  baa  the  power 
to  redress  and  to  punish.  The  rules  prescribed 
for  the  construction  of  railroads,  and  for  their 
management  and  operation,  designed  to  protect 
persoos  and  pn)i)er^  otherwise  ^angered  by 
ttieir  use,  are  strictly  within  the  scope  of  the 
local  law.  They  are  not,  in  themselves,  regula- 
tions of  interstate  commerce,  although  they  con- 
trol, in  some  degree,  the  conduct  and  the  ha- 
bility  of  those  engaged  in  such  commerce.  So 
long  as  Congress  has  not  legislated  upon  the 
particular  subject,  they  are  rather'  to  be  re- 


garded as  legislation  in  aid  of  such  commerces 
and  as  a  rightful  exercise  of  the  police  power  of 
the  state  to  regulate  the  relative  rights  and  du- 
ties of  all  persons  and  corporations  within  its 
Umits." 

This  Is  almost  a  literal  repetition  of  what 
was  said  in  Smith  v.  Ala.,  124  U.  S.  466,  8 
Sup.  Ct  664,  31  Ik  Ed.  608.  In  these  cases, 
carriers  of  freight  doing  an  Interstate  busi- 
ness were  involved.  But  If  a  state  may  pre- 
scribe what  shall  be  the  consequences  of  their 
misconduct  occurring  within  its  limits,  there 
Is  no  reason  why  the  same  authority  may 
not  be  exercised  toward  telegraph  companies 
similarly  engaged.  The  modification  of  the 
facts  in  the  Illustration  made  above  does  not 
eliminate  the  South  Carolina  statute  or  dis- 
pense with  any  of  its  provisions.  It  merely 
restricts  the  application  of  the  statute  to 
torts  committed  in  that  state.  The  case  of 
Tel.  Co.  V.  James,  162  U.  S.  650,  16  Sup.  Ct 
9S4,  40  L.  Ed.  1105,  is  also  in  point  In  that 
case  David  W.  James  sued  the  telegraph  com- 
pany in  the  state  court  of  Georgia  to  recover 
the  sum  of  $100  as  a  penalty  for  the  failure 
of  the  company  to  promptly  deliver  a  tele- 
graphic message  addressed  to  him  at  his  resi- 
dence in  Blakely,  In  the  state  of  Georgia. 
The  message  was  sent  from  Bufaula,  in  the 
state  of  Alabama.  The  only  question  before 
the  court  was  whether  tbe  statute  of  the  state 
of  Georgia  providing  for  the  recovery  of 
such  a  penalty  was  a  valid  exercise  of  the 
power  of  the  state  In  relation  to  messages  by 
telegraph  sent  from  points  outside  to  some 
point  within  the  state  of  Georgia.  The  valid- 
ity of  that  statute  was  upheld  upon  the 
ground  that  it  was  but  a  proper  exercise  of 
the  police  power  of  the  state,  in  the  absence 
of  aby  opposing  congressional  legislation  on 
that  subject  If  the  statute  of  Georgia  which 
prescribed  a  penalty  for  negligence  In  han- 
dling an  interstate  message  In  that  state  Is 
not  an  unconstitutional  Interference  with  in- 
terstate commerce,  why  should  the  South 
Carolina  statute  be  offensive  so  long  as  it  is 
applied  in  the  same  manner?  Surely  it  will 
not  be  contended  that  there  Is  less  authori- 
ty for  saying  what  shall  be  the  measure  of 
damages  than  for  penalizing  the  company 
for  a  legal  wrong.  As  in  line  with  the  cases 
discussed,  we  may  refer  to  the  following: 
Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S. 
406,  81  Sup.  Ct  69,  64  lii-  Ed.  1088,  36  L.  &. 
A.  (N.  8.)  220,  21  Ann.  Cas.  815 ;  I.  C.  Ry. " 
Co.  V.  Mulberry  Hill  Coal  Ca,  238  U.  S.  275, 
86  Sap.  Ot  760,  6»  li.  Ed.  1806;  Pom.  By. 
Co.  V.  Hughes,  191  TJ.  S.  477,  24  Sup.  Ct  132, 
48  L.  Ed.  268.  We  therefore  conclude  that 
the  Brovra  Case  is  not  authority  for  holding 
that  a  Judgment  for  mental  anguish  is  alone 
an  unconstitutional  Interference  with  inter- 
state commerce. 

But  It  is  argued  that  the  courts  at  Texas 
treat  negligence  in  handling  telegraphic  mes- 
sages as  the  breach  of  a  contract,  and  meas- 
ure the  damages  that  may  be  recovered  by 
the  laws  of  the  state  in  which  the  messag^ 
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originated.    This  Is  the  settled  rale  In  this 
state;    and,  while  the  mental  angnish  doc- 
trine has  long  prevailed,  our  courts  have  re- 
fused to  enforce  It  In  any  event  when  the 
message  comes  from  a  state  whose  laws  do 
not  permit  such  damages.    W.  U.  TeL  Co. 
V.  Buchanan,  35  Tex.  Civ.   App.  437,  80  S. 
W.  561;    Tel.  Co.  v.  Toung,  133  S.  W.  512, 
and  cases  there  dted.     We  then  have  this 
question:    Does  the  application  of  the  lex 
lod  contractus  rule  offend  against  the  com- 
merce provision  of  the  federal  Constitution? 
It  has  never  been  so  held,  unless  that  should 
be  the  logical  Inference  from  the  language 
used  In  the  Brown  Case.   Prior  to  the  amend- 
ment of  the  Interstate  commerce  law,  pro- 
viding a  rule  for  determining  the  liability 
of  Interstate  carriers  in   negligence  cases, 
the  federal  Supreme  Court  had  frequent  oc- 
casion to  review  the  decisions  of  the  state 
courts  in  cases  which  involved  the  validity 
of  stipulations  designed  to  relieve  the  car^ 
rier  from  all  or  a  portion  of  Its  common  law 
liability.    Different  states  had  enacted  vary- 
ing laws  oft  the  subject     In  some  states 
those  stipulations  were  valid,  while  in  others 
they  were  invalid.    But  the  Supreme  Court, 
In   every  Instance  which  has  come   under 
our  observation,   refused  to  interfere  with 
the  right  of  the  state  court  to  give  effect  to 
Its  own  rules  of  construction  and  its  own  laws 
in   testing    the    validity    of   such   contracts. 
Peun.  Ity.  Co.  v.  Hughes,  supra,  was  a  suit 
to  recover  for  a  loss  resulting  from  the  neg- 
ligence of  a  carrier  In  transporting  a  ship- 
ment of  horses  from  Albany,  N.  Y.,  to  a  point 
in  the  state  of  Pennsylvania.     The  bill  of 
lading  contained  stipulations  which  limited 
the  liability  of  the  carrier  to  an  agreed  value. 
Under  the  laws  of  the  state  of  New  York, 
nhere  the   contract   was   made,   this  provi- 
sion was  valid.     But  under  those  of  Penn- 
sylvania It  was  invalid.    The  courts  of  the 
latter  state  applied  their  own  laws  and  re- 
fused to  entertain  a  defense  founded  upon 
that  part  of  the  contract    The  federal  Su- 
preme Court  in  reviewing  the  case,  after 
referring  to  a  contrary  rule,  approved  by  It 
in  the  case  of  Hart  v.  Penn.  Ry.  Co.,  112  TI. 
S.  331,  6  Sup.  Ct  161,  28  L.  Ed.  717,  said: 
"The  federal  courts,  in  cases  of  which  they 
have  jurisdiction,  will  doubtless  continue  to  fol- 
low the  rule  of  the  Hart  Case;   but  the  highest 
court  of  Pennsylvania  may  administer  the  com- 
mon law  according  I  to  its  understanding  and  in- 
terpretation of  it,  being  only  amenable  to  re- 
view in  the  federal  Supreme  Court  where  some 
right  title,  immunity,  or  privilege,  the  creation 
of  the  federal  power,  has  been  asserted  and  de- 
nied." 
In  Tel.  Co.  v.  James,  supra.  It  was  said : 
"It  is  the  duty  of  a  telegraph  company  which 
receives  a  message  for  transmission,  directed  to 
an  individual  at  one  of  its  stations,  to  driver 
tiiat  message  to  the  person  to  whom  it  is  ad- 
dressed, with  reasonable  diligence  and  in  good 
faith,     "hiat  is  a  part  of  its  contract,  implied 
by  taking  the  message  and  receiving  payment 
therefor.*^ 

NegU«eDce  may  be  both  a  tort  and  the 
toeach  of  a  ooqtract    What  particular  rules 


of  law  shall  be  applied  In  any  given  Instance 
will  depend  largely  upcm  the  form  of  the  ac- 
tion and  the  facts  pleaded.    In  fixing  the 
measure  of  the  damages  which  the  aggrieved 
parl7  may  recover  as  the  consequences  of  the 
breach  of  a  contract,  the  court  merely  en- 
deavors to  bold  the  aggressor  to  snch  liability 
as  he  assumed  when  he  entered  into  the  con- 
tract   So  long  as  Congress  has  not  prescrilv 
ed  a  different  standard  for  measuring  the 
damages  recoverable  in  such  instances,  or 
has  not  enacted  a  law  which  practically  ex- 
cludes the  states  from  that  field  of  commer- 
cial legislation,  the  state  courts  may  exercise 
the  same  liberty  in  dealing  with  interstate 
telegraphic  messages  as  they  once  did  in  re- 
spect   to    Interstate    sUpments   of    freight 
Hence  we  fe^  Justified  In  holding  that  the 
Judgment  in  this  case  la  not  an  unconstitu- 
tional interference  with  Interstate  commerce. 
[4]  We  then  pass  to  the  second  i»ropositi(m 
relied  on;  that  Is,  that  Congress  Iiaa  super- 
seded the  authority  of  the  states  in  this  class 
of  cases  so  that  the  liability  in  this  instance 
must  be  determined  by  the  rule  adopted  In 
federal  courts.    As  supporting  that  prc^iosi- 
tlon,  we  are  again  r^erred  to  the  Brown 
Case  and  to  the  following:  TeL  Co.  y.  C<Mnp- 
ton,  114  Aric  193,  169  S.  W.  946;   TeL  Co.  v. 
Johnson  (Ark.)  171  S.  W.  859;   TeL  Co,  v. 
Simpson  (Ark.)  174  S.  W.  232;    TeL  Ca  v. 
Holder  (Ark.)  174  S.  W.  652;  TeL  Ca  t.  BU- 
isoiy,  116  Va.  662,  82  S.  E.  91 ;   and  quite  a 
number  of  others.    The  four  Arkansas  cases 
expressly  refer  to  the  Brown  Case  as  author- 
ity for  their  ruling.    In  the  Virginia  case  the 
facts  may  be  differentiated  from  those  t>efore 
us,  and  it  is  not  in  point  although  the  lan- 
guage used  by  the  court  tends  to  support  the 
appellant's  contention.    Under  the  view  which 
we  feel  constrained  to  take  of  the  Brown 
Case,  it  is  not  only  no  authority  for  sustain- 
ing the  rule  which  appears  to  have  controlled 
the  decisions  dted,  but  will  even  sun>ort  a 
contrary  ruling.    No  mention  la  made  in  the 
oplnlcm  there  rendered  of  any  action  on  the 
part  of  Congress  whldi  could  in  any  evmt 
conflict  with  the  statute  of  South  Carolina. 
Two  grounds  are  stated  for  reversing  the 
Judgment    The  first  mentioned  Is  the  fail- 
ure of  the  trial  court  to  estimate  the  damages 
by  the  laws  of  the  District  of  Columbia,  the 
place  where  the  tort  was  committed.     Mani- 
festly, this  had  no  reference  whatever  to  any 
general  law  of  Congress,  but  to  the  common- 
law  rules  of  decision  prevailing  in  the  Dis- 
trict of  Columbia.    The  second  ground  is  the 
unconstitutionality    of    the    South    Carolina 
statute  as  applied  in  that  Instance^    The  er- 
rors discussed  would  tie  fatal  whether  Con- 
gress had  acted  or  not    But  had  there  been 
in  existence  at  that  time  a  confilcting  federal 
statute.  It  Is  Inconceivable  that  the  Supreme 
Court  would  have  overlooked  or  failed  to  re- 
fer to  so  important  an  authority  for  revers- 
ing the  Judgment.    This  omission  Is  too  sig- 
nificant to  t)e  Ignored,  and  can  be  accoimtcd 
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for  <MiIy  nimn'tbe  assimiptlon  that  In  the 
opinion  of  that  coort  no  finch  law  existed.  If 
the  Brown  Caee  famishes  no  authority  for 
the  adverse  dedalons  lately  rendered,  there 
Is  none.  It  Is  nnnecessaiy  to  add  more  to 
what  has  been  said  on  the  former  appeal  In 
disposing  of  this  Issne. 

There  b^ng  no  question  which  enables  the 
federal  Snpreme  Court  to  apply  Its  own  rules 
for  determining  the  measure  of  damages,  we 
feel  It  our  duty  to  adhere  to  the  established 
Judicial  policy  of  this  state.  In  Young  v. 
Tel.  Co.,  168  N.  C.  36,  84  S.  B.  46.  and  Horn- 
thai  V.  Tel.  Co.,  166  N.  C.  602,  82  S.  B.  861. 
the  Supreme  Court  of  North  Carolina  took  a 
view  In  harmony  with  what  has  been  said. 
In  Am.  Br.  Co.  v.  Po.  Ca.  Co.,  97  Neb.  701, 
151  N.  W.  240,  the  Supreme  Court  of  Nebras- 
ka considered  a  state  of  facts  in  all  material 
respects  similar  to  those  before  us,  and  sus- 
tained a  Judgment  without  making  any  ref- 
erence to  a  federal  questicm. 

[1]  Under  the  rule  f<^lowed  In  both  Texas 
and  Tennessee,  those  stipolatlona  in  the  con- 
tract before  us  which  undertake  to  limit  the 
liability  of  the  telegraph  company  for  failure 
to  dlsdiarge  its  duty  to  a  sum  not  exceeding 
$60  are  void.  Womack  v.  Tel.  Go.,  68  Tex. 
176,  44  Am.  Bep.  614 ;  Tel.  Co.  T.  Odum,  21 
Tex.  Olv.  App.  637,  62  S.  W.  632;  Tel.  Oa  v. 
Norris,  26  Tex.  av,  App.  48,  60  S.  W.  882 ; 
P.  Tel.  Co.  V.  Sunset  Const  Co.,  102  Tex.  148, 
114  S.  W.  d8;  TeL  Co.  ▼;  Heame,  77  Tex.  84, 
13  S.  W.  071 ;  Tel.  Co.  v.  LAnn,  87  Tex.  7,  26 
S.  W.  490,  47  Am.  St  feep.  58 ;  Ballway  Co.  v. 
Smith,  123  Tenn.  678,  134  S.  W.  866;  Leedy 
V.  TeL  Co.,  130  Tenn.  647, 172  8.  W.  278 ;  Pep- 
per T.  Tel.  Cto.,  87  Tenn.  654, 11  S.  W.  783,  4 
In  H.  A.  660,  10  Am.  St  Hep.  699.  See,  also, 
Blackw^ell  Milling  &  Elev.  Co.  v.  Western  Un- 
ion Td.  Co.,  17  Okl.  376,  89  Paa  235,  10  Ann. 
Cas.  857.  To  these  may  be  added  the  cases 
dted  on  the  former  appeal. 

[6]  The  appellant  also  relies  upon'  a  stipu- 
lation which  seeks  to  Umit  liability  for  an 
unrepeated  message.  No  such  provision  is  to 
be  found  in  the  statement  of  facts,  and  the 
assignment  cannot  be  considered. 

The  final  assignment  of  error,  which  raises 
the  question  of  liability  for  failure  to  deliver 
a  message  beyond  the  free  delivery  limits, 
cannot  be  sustained.  Aside  from  any  other 
reason,  both  the  pleadings  and  the  facts 
show  that  no  free  delivery  In  this  Instance 
was  contemplated,  but,  on  the  contrary,  the 
agent  of  the  appellant  demanded  and  receiv- 
ed full  compensation  for  making  a  rural  de- 
livery of  the  message. 

The  Judgmott  is  affirmed. 

On  Blearing. 

In  Its  motion  for  rehearing,  aroellant's 
coansel  has  called  attention  to  the  fact  that 
the  case  of  W.  U.  TeL  Co.  v.  Brown,  cited 
above,  arose  before  the  act  of  Congress  plac- 


ing telegraph  companies  under  the  provislcms 
of  the  Interstate  Commerce  Law  was  enact- 
ed. A  reference  to  the  original  report  of 
that  case  confirms  that  statement  However, 
we  do  not  feel  that  this  necessitates  a  differ- 
ent ruling  upon  the  question  as  to  whether 
or  not  that  act  of  Congress  was  applicable 
to  this  case.  What  was  said  upofa  the  for- 
mer appeal  we  think  sufficiently  disposes  of 
that  particular  Questlrai. 

[71  Appellant  also  insists  that  we  erred 
in  falling  to  sustain  its  objection  to  the  Judg- 
ment because  it  was  excessive.  It  is  a  suffi- 
cient answer  to  that  contention  to  say  that 
the  appellant's  brief  does  not  present  that 
particular  assignment  in  a  manner  which 
entitled  It  to  consideration. 

The  motion  is  overruled. 
\ 


ZAVAIiA  LAND  &  WATSB  CO.  r.  TOL- 
BBRT.     (No.  7426.)* 

(Court  of  Gml  Appeals  of  Texas.    Dallas. 

Feb.  19,  1916.    Rehearing  Denied 

March  25,  1916.) 

1.  Evidence  <S=9461(1)  —  Pabol  Btidxnok  — 
Intent  of  Parties. 

In  an  action  for  damages  for  defendant's 
breach  of  contract,  where  ft  sold  land  which 
had  to  be  irrigated,  under  a  contract  providing 
for  the  drilling  of  a  well  and  guaranteeing  wa- 
ter, evidence  that  at  the  time  of  siening  defend- 
ant a  principal  asent  explained  that  the  well 
would  produce  sufficient  water  (or  irrigation  is 
admisBible ;  the  expression  in  the  contract  being 
equivocal. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2120;   Dec.  Dig.  iS=>461(l).] 

2.  EviDENCs    «=»450(8)— Pabol  Bvidbnob  — 

CONTBACT  or  8AUS. 

In  such  case,  the  fact  that  the  contraet  was 
first  signed  by  another  agent  does  not  render 
Inadmissible  the  declaration  by  the  principal 
agent,  where  until  he  signed  it  the  contract  was 
not  binding. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {g  2073,  2074;  Dec.  Dig.  ®=» 
460(8).] 

3.  Apfbai.  and  Ebbob  •s>1061(l}— Rbvibw— 
Habmi^ss  Ebbob. 

In  such  case,  where  there  was  abundant 
other  evidence  to  establish  that  the  expression 
"guaranteeing  water"  meant  sufficient  water 
for  irrigation  purposes,  the  erroneous  admis- 
sion of  evidence  of  the  declarations  of  such 
agent  was  harmless. 


[Ed.  Note. — For  other  jiases,  see  Appeal  and 
^rror.  Cent  Die.  §14"' 
Dec.  Dig.  <8=10B1(1).] 


Error,  Cent  Dig.  g{  4161,  4162,  4165,  4166; 


c 


4.  TtaAL  e=>352(5)— Special  Ibsubb— State- 

UENT. 

In  an  action  for  damages  for  misrepresenta- 
tion in  effecting  a  sale  of  land,  where  the  writ- 
ten contract  provided  for  the  drilling  of  a  well 
and  contained  a  guaranty  of  water  by  the  ven- 
dor, the  submission  in  a  single  special  issue  as 
to  what  purpose  and  what  extent  water  was 
guaranteed  was  not  erroneous  as  including  two 
separate  questions,  it  being  plaintiff's  conten- 
tion that  sufficient  water  for  Irrigation  purpos- 
es was  guaranteed,  for  the  questions  if  separate 
ed  were  so  closely  related  that  one  could  not  be 
well  determined  without  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Out 
Dig.  §  841 ;  Dec.  IMg.  «=»852(6).] 
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6.  Appbai,  jum  Bbbob  «S31001(1)— Bevibw— 

FiNDINO. 

Where  there  ia  eyidence  in  support  of  the 
verdict,  it  will  not  be  disturbed  on  appeal 

[EA.  Note.— For  other  caaes.  pee  Appeal  and 
Brror,  Cent  Di^.  If  3928-3933 ;  Dec.  Dig.  «=> 
1001(1).] 

6.  Fbattd  «=»58(4)— Rklianck  on  Refbesxn- 

TATI0Nf3-*-KviDENCIt. 

In  an  action  for  damageB  for  misrepresen- 
tations in  effecting  a  sale  of  land,  evidence  held 
to  warrant  a  finding  that  the  purchaser  did  not 
rely  on  his  independent  investigations  but  upon 
the  representations. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  g  59;   Dec  Dig.  <g=»58(4).] 

7.  Fbaud  ®s>13(2)— Bbukt  xn  Misbxpsbbkv- 

TATIONS. 

That  defendant's  agent  in  effecting  a  sale 
of  land  honestly  believed  a  well  drilled  would 
produce  sufficient  water  to  irrigate  the  land  will 
not  prevent  plaintiff  from  recovering  damages 
for  the  false  representation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  4;   Dec  Dig.  «=>13<2).] 

8.  Vendob  and  PmtcHASEB  4=>352  —  Con- 

TBACTB— JCBT    QtJTESTION. 

Whether  a  vendor  delivered  a  deed  within 
a  reasonable  time,  the  contract  fixing  no  time, 
ia  a  question  of  fact  for  the  jury. 

[Ed.  Note— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  i  1059;  Dec.  Dig.  «=> 
352.] 

9l  Fraud  €=s>6d— Action— Evidbnob— Sunn - 

OISNCT. 

In  an  action  for  misrepresentations  in  ef- 
fecting a  sale  of  land,  finding  by  the  jury  as  to 
the  actual  value  of  the  land  held  warranted  un- 
der the  evidence,  though  not  in  accordance  with 
the  exact  estimates  of  the  parties. 

[EM.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  S  T5;   Dec.  Dig.  <S=>66.] 
10.  Appeal  and  Bbrob  «=s>1063(9)— Bbvibw 

— Habui^bs  Sbbob. 

In  an  action  for  misrepresentations  in  ef- 
fecting a  sale  of  land  which  plaintiff  later  re- 
sold, where  the  damages  allowed  were  less  than 
those  fixed  by  the  jury  and  did  not  exceed  the 
value  of  plaintiff's  improvements  and  the  dlffer- 
enee  between  the  contract  price  and  the  price 
at  which  plaintiff  disposed  of  tke  land,  defend- 
ant could  not  complain  that  the  jury  assessed 
the  land  at  a  value  less  than  its  actual  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4061;  Dec.  Dig.  «» 
1038(9).] 

Appeal  from  Distiict  Court,  Hant  Ooanty; 
A.  P.  Dohoney,  JudRe. 

Action  by  R.  L.  Tolbert  against  the  Zavala 
Land  &  Water  Company.  Firom  a  judgment 
for  plalntUT,  defendant  appeala    Affirmed. 

Dinsmore,  McMaban  &  Dinsmore,  of  Green- 
ville, foe  appellant  Thompson  &  Thompson, 
of  Greeaville,  for  appellee. 


TAIiBOT,  J.  This  Is  tbe  second  appeal 
In  tills  case.  See  105  S.  W.  28.  Appellant, 
about  tbe  year  1909,  acquired  about  100,000 
acres  of  land  in  Zavala  county,  Tex.,  and 
bad  60,000  acres  of  tbe  same  sectioulzed  and 
surveyed  aad  test  wells  bored  at  the  cor- 
ners of  tbe  sections  for  the  purpose  of  as- 
certaining whether  water  could  be  found  by 
sinking   wells.     Appellant   also   subdivided 


eadi  section  and  itocad  said  lands  <«  tbe 
market  On  tbe  17th  day  of  January,  1912, 
a  contract  was  written  and  signed  In  behalf 
of  the  appellant  by  B.  C.  Hughes,  one  of  its 
agents,  and  by  the  appellee,  whereby  tbe  at>- 
pellant  bound  itself  to  sell  and  convey  to 
appellee,  and  appellee  bound  himself  to  re- 
ceive and  pay  for  40  acres,  a  quarter  of  a 
quarter  of  a  section  of  said  land.  After 
the  said  contract  was  written  and  before  it 
was  signed,  the  appellant's  said  agent  wrote 
into  said  contract  as  a  part  thereof  the  fol- 
lowing: 

"It  is  agreed  to  bore  on  land  above  described 
10%-in.  casing,  guaranteeing  water,  and  draw 
on  B.  I*.  Tolbert  for  total  cost  of  well  when 
completed." 

This  contract  was  execated  in  triplicate, 
the  appellee  receiving  one  copy  thereof^  and 
Oie  appellant's  agent  Hughes  retaining  the 
other  copies.  At  the  time  the  contract  was 
thus  signed  and  delivered,  appellee  drew  and 
delivered  to  tbe  said  Hughes,  as  tbe  cash  or 
first  payment  to  be  made  for  tbe  land  agreed 
to  be  conveyed,  bis  cbedK  on  a  bank  In  the 
city  of  Greeaville,  Tex.,  for  the  anm  of 
$666.66,  and  it  was  then  agreed,  verbally, 
that  said  contract  was  not  to  become  a  "com- 
pleted contract,"  and  the  said  check  was  not 
to  be  presented  for  payment  and  collected  un- 
til said  contract  was  further  signed  on  be- 
half of  the  amiellant  by  its  agent  W.  H.  Par. 
ish,  who  was  then  absent,  when  he  returned 
to  the  said  city  of  Greenville,  In  a  few  days 
after  the  signing  of  the  contract  by  EX  C. 
Hughes  and  the  appellee,  Tolbert,  W.  H. 
Parish  returned  to  Greenville,  and  when 
first  called  upon  to  sign  the  contract  he  re- 
fused to  do  so,  but  later  and  on  the  29tb  day 
of  January,  1912,  as  agent  of  appellant,  he 
signed  it  His  name  was  signed  under  the 
word  "witness"  printed  In  said  contract,  and 
in  the  opinion  on  the  former  appeal  it  is 
stated  that  the  contract'  was  "witnessed  by 
W.  H.  Parish,"  and  it  so  appeared  from  the 
record  then  before  this  court;  but  on  the 
subsequent  trial  It  was  shown  that  Mr.  Par- 
ish signed  as  appellant's  agent,  and  not  as 
a  witness.  At  and  prior  to  the  time  the 
contract  was  made,  the  defendant  had  print- 
ed and  was  circulating  as  advertising  matter 
a  pamphlet  purporting  to  give  picture 
views  of  its  lands  in  Zavala  county,  and  of 
farms  on  those  lands,  and  of  wells  being 
pumped  for  irrigation  purposes.  These  print- 
ed pamphlets  stated,  in  substance,  that  the 
lands  mentioned  were  irrigable  by  pumping 
water  from  wells;  that  tracts  of  land  were 
being  irrigated  from  wells;  that  sufiBclent 
water  was  being  secured,  and  could  be  se- 
cured, from  wells  to  Irrigate  the  said  lands. 
A  copy  of  the  pamphlet  above  mentioned 
came  into  plaintltTs  hands  before  be  signed 
the  contract  This  suit  was  filed  Harch  23, 
1912,  and  on  October  6,  1414,  after  the  foi^ 
mer  appeal,  hereinbefore  referred  to,  appel- 
lee  filed   his   second   amended   petition  on 
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which  the  last  trial  ot  the  case  ynn  bad. 
This  amended  petition  alleges  the  owner- 
ship ot  the  lands  ta  Zavala  oonnty  by  the 
appellant,  and  that  appellant  was  offering 
and  selling  the  same  as  Irrigable  lands ;  the 
execution  of  the  contract  mentioned;  that 
by  the  terms  of  said  contract  appellant 
agreed  to  sell  and  cause  to  be  conveyed  to 
appellee  the  40  acres  of  land  described  there- 
in, by  a  good  and  sufficient  warranty  deed  In 
consideration  of  the  sum  of  $2,600,  to  be  paid 
by  appellee;  that  $866.66  was  to  be  paid  in 
cash,  and  the  remainder  to  be  paid  In  three 
promissory  notes  at  different  dates;  that 
appellant  was  to  sink  a  well  on  said  40  acres 
of  land  of  the  dimensions  stipulated  in  the 
contract  and  to  draw  aa  the  appellee  for  the 
cost  of  the  well;  that  the  water  clause  writ- 
ten in  the  contract  meant,  and  was  Intended 
to  mean,  that  the  well  to  be  sunk  should  fur- 
nish water  sufficient  to  irrigate  the  said  40 
acres  of  land. 

Said  petition  further  alleges,  in  substance : 
That  appellant  agreed  to  furnish  appellee 
an  abstract  of  title  showing  good  title  in  ap- 
pellant to  the  said  land,  and  a  warranty 
deed  thereto,  within  a  reasonable  time.  Tbat 
at  the  time  of  the  execution  of  said  contract 
appellee  informed  appellant's  agents  that  he 
expected  to  go  at  once  upon  said  land  and 
begin  work  with  the  view  of  growing  crops 
thereon  during  the  year  1912 ;  that  he  would 
move  Ills  family  from  tireenTllle,  and  that 
he  and  his  minor  son,  with  two  teams,  would 
begin  work  Immediately  upon  said  land,  but 
to  do  this  appellee  must  first  have  a  deed  to 
the  land,  with  abstract  of  title ;  and  tbat  a 
well  must  be  sunk  thereon.  That  said  agents 
assured  appellee  that  said  requirements 
would  be  faithfully  met,  but  tbat  appellant 
failed  and  refused  to  deliver' to  appellee  a 
sufficient  deed  to  said  land  until  March  15, 
1912,  when  it  was  too  late  to  prepare  said 
land  and  make  a  crop  thereon.  That  appel' 
lant  failed  and  refused  to  sink  the  well,  pro- 
vided for  In  the  contract,  upon  said  land  un- 
til on  or  about  May  15,  1912,  and  that  the 
well  then  provided  was  not  in  accordance 
with  the  contract  That  appellant's  agents, 
Hughes  and  Parish,  prior  to  and  at  the  time 
of  the  making  of  the  contract  for  the  pur- 
chase of  said  land,  stated  to  appellee  that 
there  was  an  abundance  of  water  underlying 
said  land,  and  that  the  same  could  be  irri- 
gated by  sinking  a  well  thereon  and  pumping 
the  water.  That  said  representations  were 
false.  That  appellee  knew  nothing  of  the 
water  supply  underlying  the  said  land  out 
side  the  representationa  of  appellant's  said 
agents.  That  he  only  visited  the  locality 
once  prior  to  the  making  of  the  said  con- 
tract and  spent  less  than  two  days  there  at 
that  time.  That  the  settlements  were  then 
all  new  and  few  in  number.  That  appellee 
at  the  time  went  over  a  large  section  of  coun- 
try hurriedly  in  an  automobile.  That  the 
land  he  afterwards  bought  was  only  pointed 
out  to  him  aa  belpg.ff^r  sale  as  he  passed  by 


the  sam&  It  was  then  unimproved,  had  no 
well  thereon.  That  appellee  did  not  make, 
and  at  the  time  and  under  the  circumstances 
could  not  have  made,  any  investigation  as  to 
the  water  supply  underlying  said  40  acres  of 
land,  but  he  relied  wholly  x^on  the  repre- 
sentations made  to  him  by  appellant's  agents. 
That  immediately  upon  receiving  a  proper 
deed  and  abstract  of  title  to  said  40  acres  of 
land  on  March  16,  1912,  appellee  prepared  to 
go  upon  the  same,  and  so,  within  two  days 
thereafter,  he  left  Greenville  for  £a  Pryor, 
and  arrived  at  the  latter  place  on  or  abpnb 
March  20, 1912.  That  appellant  had  not  then 
begun  the  wdl  contracted  for,  and  did  not 
begin  the  same  qntll  on  or  about .  May  IQ, 
1912.  That  upon  being  notified  of  the  com- 
pletion of  the  said  well  appellee  requested 
api)ellant  to  provide  proper  persons  and  suit- 
able machinery  to  test  same,  but  th%  latter 
persistently  refused  appellee's  said  request. 
That  it  thus  became  necessary  for  appellee 
to  make  such  provision,  and  to  make  the  said 
test.  That  upon  a  full  and  fair  test  made  of 
the  water  supply  as  found  in  the  said  well, 
it  proved  to  be  wholly  insufficient  for  pur- 
poses of  irrigation.  That  the  water  found 
therein  was  not  only  insufficient  to  irrigate 
40  acres  of  land,  but  was  insufficient  to  irri- 
gate even  one  acre.  That  appellant's  agents 
knew  at  the  time  said  contract  was  made 
that  there  was  not  sufficient  water  unQerly'- 
ing  said  land  for  x>nrp6seB  of  Irrigation. 
That  appellee,  believing  said  false  representa- 
tions, was  Induced  thereby  to  make  said  con- 
tract of  purchase  and  agree  to  pay  $65  per 
acre  for  said  land,  when  the  same  was  noli 
worth  exceeding  ?10  per  acre,  to  make  the 
cash  payment  of  $866.66,  and  to  deliver  to 
appellant  his  notes,  and  of  all  this  appti- 
lant's  agents  were  fully  informed  at  the  jtime. 
The  petition  farther  alleges  that,  under  the 
terms  of  said  contract,  it  was  appellant's  du- 
ty to  supply  machinery  and  to  pump  and  test 
the  said  well  after  it  was  sunk,  but  that  ap- 
pellant failed  and  refused  to  so  test  said  well, 
whereby  the  plaintiff  was  forced  to  buy  ma- 
chinery and  to  employ  labor  to  test  the  said 
well ;  that  appellant  did  not  sink  a  well  on 
said  land  until  about  the  15th  of  May,  1912 ; 
that  the  said  land,  without  irrigation,  is 
wholly  unsulted  for  any  kind  of  successful 
farming;  tbat  by  reason  of  the  delay  by  ap- 
pellant in  furnishing  a  deed  of  conveyance 
and  in  sinking  a  well  the  appellee  was  prer- 
vented  from  growing  a  crop  on  said  land; 
and  that  be  and  one  of  his  sons  lost  their 
time  for  eight  months.  It  is  alleged  that 
appellee  suffered  losses  as  follows:  In  the 
value  of  land  by  reason  of  failure  of  water, 
$2,200;  loss  of  plalntifTs  time  eight  months, 
$1,000;  loss  of  plaintiff's  son's  time  for  eight 
months,  $480;  loss  of  time  for  two  teams 
eight  months,  $400;  loss  on  machinery  pur- 
chased to  pump  well,  $250;  loss  for  labor 
paid  for  testing  well,  $75 — aggregating  $4,- 
405. 
On  October  7,  1914,  apj>ellant  fUad  Its.  first 
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amended  answer  In  reply  to  appellee's  second 
amended  petition,  and  averred,  in  substance, 
that  api)ellee  and  appellant  ezecnted  and 
mutually  delivered  the  contract  set  out  in 
appellee's  petition,  on  January  17,  1912,  and 
that  appellee  then  made  the  cash  payment 
mentioned ;  that  the  appellant  performed  all 
of  its  obligations  under  said  contract ;  that 
it  delivered  the  deed  and  an  abstract  show- 
ing title  within  a  reasonable  time;  that  the 
title  to  the  said  40  acres  of  land  was  In  a 
man  named  Lynn,  who  resided  in  the  state 
of  Arkansas ;  that  it  was  found  that  some  of 
the  Instruments  constituting  links  in  the 
chain  of  title  had  not  been  placed  on  record 
in  Zavala  county,  and  that  certain  releases 
of  liens  had  not  been  executed  and  recorded; 
that  appellant  diligently  prosecuted  the  work 
of  securing  said  missing  links  in  the  chain 
of  tltla,  and  having  them  recorded,  and  in 
famishing  complete  abstract;  that  early  In 
January,  1912,  the  appellant  submitted  to  ap- 
pellee an  abstract  of  the  chain  of  title,  which 
appellee  rejected ;  that  In  the  month  of  Feb- 
ruary appellant  submitted  to  appellee  an 
amended  abstract  of  chain  of  title,  which  ap- 
pellee also  rejected ;  that  all  statements  and 
representations  made  by  appellant's  agents 
to  am)ellee  about  the  said  40  acres  of  land, 
the  water  under  the  said  lands,  and  the 
crops  ^rown  thereon,  were  substantially  true; 
that  appellee  did  not  rely  upon  any  repre- 
sentations about  said  land  made  to  him  by 
appellant's  agents,  but  pending  the  said 
negotiations  plaintiff  went  to  Zavala  county 
and  himself  Investigated  the  said  lands  be- 
fore he  would  make  contract  to  buy,  and  ap- 
pellee did  not  make  said  contract  until  aftar 
he  had  investigated  the  said  lands  and  re- 
turned to  Greenville,  Tex.,  and  that  appellee 
relied  upon  Ills  own  knowledge,  information, 
and  Judgment;  that  the  water  clause  In  the 
said  written  contract  did  not  mean  to  guar- 
antee water  sufficient  for  irrigation;  that 
when  the  said  contract  was  written  appellee 
demanded  of  appellant's  agent  Hughes  that 
he  write  in  said  contract  a  clause  guarantee- 
ing water  sufficient  for  irrigation,  but  the 
said  Hughes  refused  to  do  so,  and  appellee 
accepted  and  signed  and  delivered  the  said 
contract  Immediately  after  the  appellant's 
agent  had  refused  to  write  therein  a  clause 
guaranteeing  water  sufficient  for  irrigation ; 
that  appellant  did  cause  to  be  sunk  upon  the 
said  lands  a  well  in  foil  compliance  with  the 
condition  of  the  said  contract,  in  accordance 
with  the  stipulations;  that  the  said  well  was 
sunk  and  finished,  and  was  ready  for  use  by 
appellee,  on  or  about  the  6th  day  of  April, 
1912;  that  appellant  did  not  test  the  said 
well,  and  it  was  not  bound  under  the  con- 
tract to  make  a  test  of  the  said  well;  that 
appellee  did  not  properly  test  the  said  well 
and  did  not  pump  the  said  well  with  suffi- 
cient machinery  or  for  a  sufficient  length  of 
time;  that  the  appellant  did  not  make  any 
false  or  fraudulent  representations  to  appel- 
lee; that  the  said  40  acres  of  land  was  well 


worth  the  price  paid  by  appellee  therefor; 
that  the  well  on  the  said  land  would,  with 
proper  pumping,  furnish  water  amply  suffi- 
cient to  irrigate  all,  or  the  greater  part,  of 
the  said  40  acres;  that  appellant  was  In  no 
wise  responsible  to  appellee  for  any  loss  on 
machinery  purchased,  or  for  loss  of  time  of 
appellee  and  his  son  and  teams.  By  way  of 
cross-action,  appellant  alleged  that  it  bored 
the  well  provided  for  In  the  contract  for  the 
purchase  of  the  land  In  question  at  a  total 
cost  of  $635.05;  that  appellee  had  agreed 
to  pay  such  cost  and  prayed  Judgment  there- 
for. 

The  case  was  tried  at  the  October  term, 
1914,  with  the  aid  of  a  Jury.  Upon  motion 
of  the  appellee,  the  case  was  submitted  to 
the  jury  upon  special  issues,  in  the  form  of 
questions  which  were  answered  by  the  Jory. 
The  appellant  filed  and  presented  to  the  coort 
a  motion  for  a  Judgment  in  its  favor  upon 
the  findings  of  the  Jury,  which  was  over- 
ruled. The  court,  upon  the  findings  of  the 
Jury,  entered  Judgment  for  appellee  in  the 
sum  of  11,990,  and  a  Judgment  for  the  ap- 
pellant on  its  cross-bill  for  the  sum  of  $200; 
with  direction  that  the  $200  be  set  off  against 
the  said  $1,990  leaving  a  balance  of  $1,790 
in  plaintiff's  favor. 

[1]  The  court  permitted  the  appellee  to 
testify,  over  the  objection  of  the  appellant 
that  W.  H.  Parish,  after  the  contract  for  the 
sale  of  the  land  involved  In  this  suit  Iiad 
been  signed  by  E.  C.  Hughes  as  agent  tor  ap- 
pellant, and  by  the  appellee,  Tolbert,  and  mu- 
tually delivered  on  the  17th  day  of  January, 
1912,  and  after  appellee  had  delivered  to 
said  agent  his  check  for  $866.66,  as  part  pay- 
ment for  the  said  land,  and  before  the  said 
W.  H.  Parish,  as  agent  for  appellant,  had 
signed  said  contract,  steted  to  appellee  that 
there  was  an  Inexhaustible  supply  of  water 
under  said  land,  and  that  they  would  guar- 
antee an  inexhaustible  supply  for  irrigation 
purposes.  The  admission  of  this  testimony 
is  complained  of  by  appellant  and  made  the 
basis  of  its  first  and  second  assignments  of 
error.    The  propositions  contended  for  are : 

"(1)  That  the  terms  of  the  contract  havinc 
been  agreed  upon,  reduced  to  writing,  signed, 
and  delivered,  statements  made  by  W.  H.  Parish 
about  the  supply  of  water  under  the  land  coald 
not  have  been  an  inducement  to  plaintiff  to 
make  the  contract,  and  such  atatements  were 
immaterial.  (2)  That  statements  by  W.  H. 
Parish  about  the  quantity  of  water  under  the 
land, 'made  after  the  terms  of  the  contract  had 
been  agreed  upon  and  reduced  to  writing,  when 
there  liad  been  eviSence  introduced  tending  to 
show  that  by  agreement  the  contract  was  not 
to  be  effective  until  W.  H.  Parish  signed  the 
same,  admitted  in  evidence  over  the  objection 
of  the  defendant,  were  probably  considered  b; 
the  jury  upon  the  question  of  inducement  to 
plaintiff,  and  worked  an  injury  to  the  def^d- 
ant." 

We  are  inclined  to  the  opinion  that  the 
evidence  was  admissible.  It  was  alleged  that 
the  clause  in  the  ccntract  "guaranteeing 
water"  was  intended  to  mean,  and  did  mean, 
a  supply  of  water  from  the  well  to  be  sunk 
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on  the  land  sufficient  in  quantity  to  Irrigate 
the  40  acres  of  land  purchased  by  appellee. 
This  clause  of  the  contract,  as  we  said  on  tbe 
fonner  appeal,  was  manifestly  not  "Inserted 
therein  without  regard  to  the  quantity  or 
uses  to  which  the  water  guaranteed  was  to 
be  pat,  and  In  that  respect  it  evidently  does 
not  unequivocally  and  fully  express  the  In- 
tratlon  of  the  parties.  This  being  true,  parol 
cTidence  was  admissible  to  show  the  situa- 
tioD  of  the  parties  and  the  circumstances  un- 
der which  the  contract  In  question  was  exe- 
cuted for  the  purpose  of  ascertaining  the 
meaning  of  the  language  under  consideration 
and  properly  construing  said  contract."  The 
language,  being  equivocal.  Its  meaning  could 
only  be  ascertained  "from  a  full  history  of 
the  circumstances  under  which  it  was  used, 
and  for  this  purpose  the  court  was  author- 
ized to  receive  evidence  explaining  the  sub- 
ject-matter, the  surrounding  circumstances, 
the  relation  of  the  parties,  and  the  inducing 
cause  which  led  up  to  the  making  of  the 
ngreement,  and  this  Is  especially  true  under 
the  acts  of  firaud  in  plaintiff's  petition." 
Zavala  Land  &  Water  Co.  v.  Tolbert,  166  S.  W. 
28.  The  testimony  objected  to  was,  we  tliink^ 
admissible  as  tending  to  show  the  meaning  of 
the  language  "guaranteeing  water"  as  used 
In  the  contract  entered  Into  between  appel- 
lant and  appellee  and  an  "inducing  cause 
which  led  op  to  the  making  of  the  agree- 
ment" 

[2]  The  testimony  objected  to  was  not  In- 
admissible, we  think,  because  the  contract 
had  been  reduced  to  writing  and  signed  by 
E.  C.  Hughes  as  agent  for  appellant,  and 
by  the  appellee,  Tolbert  It  very  clearly  ap- 
pears that,  notwithstanding  the  contract  was 
so  signed,  it  was  not  completed  and  binding  up- 
on the  parties  until  signed  by  appellant's 
agent  Parish.  In  Merrill  v.  Tehama  Consol. 
Mill  Co.,  10  Not.  125,  the  general  rule  Is  said 
to  be  that: 

"Where  parties  enter  into  an  agreement  and 
the  understanding  is  that  it  is  to  be  reduced 
to  writing,  or,  if  it  la  already  in  a  written  form, 
that  la  to  be  sign^  before  it  is  acted  on  or  to 
take  effect,  it  is  not  binding  until  so  written  or 
signed." 

And  in  T  Am.  &  Eng.  Ena  of  L&vr,  140,  the 
rule  U  stated  In  the  following  language: 

"Where  the  parties  make  the  reduction  of  the 
agreement  to  writing  and  its  signature  by  them 
a  conditioa  precedent  to  its  completion,  it  will 
not  be  a  contract  until  that  is  done,  and  tUs  is 
tme  altiiocKh  all  the  terms  of  the  contract  have 
been  agreed  upon." 

[1]  Until  the  coutnct  was  signed  by  ap- 
pellant's agent  FarUi,  either  party  thereto 
was  at  liberty  to  withdraw  from  It.  and  the 
leiteratioD  by  Parish  that  there  was  an  la- 
ezhanstlble  snpply  of  water  underlying  the 
land,  and  in  effect  that  appellant  would 
guarantee  that  there  was  an  Inexhaustible 
supply  of  water  underlying  the  land  for  the 
purpoaes  of  irrigation.  Just  before  he  (Parish) 
signed  tlie  contract*  was  relevant  to  the  issue 
raised  as  to  the  meaning  of  the  clause  "guaran- 


teeing water"  and  the  lnteatl(«  of  the  partlMh 

in  Inserting  it  in  the  contract  But  if  it 
should  be  conceded  that  the  testimony  was  not, 
strictly  speaking,  admissible,  still  in  view  of 
tbb  express  finding  of  the  Jury  that  the  rep- 
resentations made  in  reference  to  the  extent 
of  the  water  supply  underlying  the  land  were 
made  before  January  17,  1912,  and  the  oft- 
repeated  and  practloUly  undisputed  declara- 
tions of  appellant's  agents  prior  to  and  at  the 
time  of  the  sluing  of  the  contract  by  E. 
C.  Hughes  and  the  appellee  on  said  12th 
day  of  January,  1012,  to  the  effect  that  there 
was  an  inexhaustible  supply  of  water  under- 
lying the  land  and  amply  sufficient  for  Irri- 
gation purposes,  It  Is  Improbable  the  Jury 
was  Influenced  to  the  prejudice  of  appellant 
by  the  testimony  under  consideration. 

[4]  The  court  submitted  the  following  issue 
to  the  Jury: 

"The  contract  between  plaintiff  and  defend- 
ant for  the  purchase  and  sale  of  40  acres  of 
land  In  Zavala,  countr,  Tex.,  provides  that  "wa- 
ter is  guaranteed.'  Ton  wiu  find  from  the  evi- 
dence and  state  in  answer  hereto  for  wliat  pur- 
poee  and  to  what  extent  water  was  guaranteed ; 
that  is,  you  will  determine  from  the  evidence, 
and  so  state  in  your  answer,  what  the  Intention 
of  the  parties  was  with  reference  to  the  quanti- 
ty of  water  referred  to  in  the  o<mtract  and  the 
use  to  which  it  was  to  be  put" 

Appellant  contends  that  the  court  erred  In 
the  submission  of  this  issue.  In  that  It  "em- 
braces two  distinct  questions,  and  confuses 
matters  of  fact  which  are  sharply  contested 
and  matters  of  fact  which  should  be  separate- 
ly submitted  to  the  Jury ;  that  the  question 
submitted  assumes  that  there  was  water 
guaranteed  for  a  purpose,  when  the  evi- 
dence raised  a  sharp  issue  as  to  whether 
water  was  guaranteed  for  use  for  any 
purpose;  that  said  question  assumes  that 
the  Intention  of  each  of  the  parties  at  the 
time  the  contract  was  executed  was  the 
same ;  and  that  it  was  the  intention  of  each 
that  the  well  was  to  furnlsb  water  which 
should  be  put  to  some  use,  when  the  said 
matter  was  an  issue  of  fact  for  the  Jury." 
The  manner  and  form  of  submitting  the  is- 
sue in  question  was  not  materially  erroneous, 
if  erroneous  at  alL  We  agree  with  the  views 
expressed  by  counsel  for  appellee:  First,  that 
the  puri)ose  for  which  water  was  guaranteed 
in  the  contract,  and  the  quantity  of  water  so 
guaranteed,  are  matters  so  Intimately  related, 
and  so  nearly  Identical  In  meaning,  that  the 
division  of  the  question  af  suggested  would 
not  have  made  the  same  more  Intelligible, 
but  would  have  Involved  needless  repeti- 
tion. Second,  that  the  clause  in  said  contract 
guaranteeing  water  had  some  meaning,  aud 
expressed  some  purpose^  were  uncontroverted 
facts,  and  the  court  conunltted  no  error  In  so 
assuming.  Third,  the  parties  having  a^eed 
upon  the  terms  of  the  contract,  their  inten- 
tions as  to  Its  legal  significance  are  presumed 
in  law  to  be  in  accord  and  to  unite  in  one 
purpose ;  such  purpose  or  Intention  it  was  the 
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proTlnce  of  the  Jniy  to  determiae  from  tbe 
contract  Itself  Interpreted  by  the  sorroond- 
tag  drcumstances ;  therefore,  the  qnestlon 
propounded  by  tbe  court  was  not  upon  tbe 
weight  of  the  evidence.  The  answer  of  the 
Jury  to  the  question  Is  as  follows:  "Water 
for  Irrigation,  sofficlent  to  Irrigate  said 
lands."  As  said  by  counsel  for  appellee,  this 
answer  of  tbe  Jury  Is  definite  and  clear.  It  Is 
consistent  with  other  answers  made  by  them 
In  response  tq  kindred  questions,  and  there 
appears  to  be  no  reason  or  legal  ground  for 
the  claim  that  the  question  objected  to  was 
not  fully  understood  by  the  jury.  The  testi- 
mony discloses  that  appellee  repeatedly  stat- 
ed to  appellant's  agents  that  he  desired  to 
purchase  the  land  for  trucking  purposes,  and 
that  he  would  not  buy  the  land  unless  there 
was  water-  for  producing  this  character  of 
crops.  He  further  testified  that  the  purpose 
oif  sinking  the  well  wlu  fully  discussed  at 
the  time  the  contract  was  drawn  and  signed, 
and  that  no  other  Qurpose  was  mentioned 
than  that  of  irrigation.  The  dimension  of 
the  well'-10%  intdies  In  diameter — as  set 
out  In  the  contract,  and  as  shown  by  the  un- 
dii^uted  testimony,  discloses  a  size  of  well 
used  only  tor  purposes  of  Irrigation ;  for  oQi- 
er  purposes,  wells  from  4  to  8  Inches  in  diam- 
eter were  used,  and  these  latter  were  usual- 
ly propelled  by  windmills. 

[6]  The  fourth  assignment  of  error  Is,  to 
substance,  that  the  finding  of  the  Jury  to  the 
effect  that  the  clause  in  the  contract  "guaran- 
teeing water"  was  totended  by  appellant  and 
Its  agents  to  mean  a  supply  of  water  sufficient 
for  the  Irrigation  of  the  land  purchased  by  ap- 
pellee. Is  not  only  against  the  great  weight  of 
the  evidence,  but  wholly  without  evidence  to 
support  It.  Upon  the  former  appeal  of  this 
case,  we  held  that  the  appellee's  allegations 
that  said  clause  to  the  contract  was  Intended 
by  the  parties  to  mean  a  supply  of  water  from 
the  well  to  be  sunk  on  appellee's  land  sufficient 
to  irrigate  tbe  same  were  not  sustatoed  by  a 
preponderance  of  the  evidence  as  it  then  ap- 
peared in  the  record,  and  gave  that  as  one  of 
the  reasons  why  the  case  sbould  be  reversed. 
But  upon  a  very  careful  review  and  consider- 
ation of  the  evidence  now  found  in  the  record, 
although  to  many  respects  quite  the  same 
as  it  was  on  the  former  appeal,  we  have 
reached  the  conclusion  that  we  would  not  be 
warranted  to  saying  that  the  finding  of  the 
Jury  with  respect  to  the  meaning  of  said 
danse  of  the  contract  was  wholly  without 
evidence  to  support  It.  The  rule  In  such 
case  to  this  State  Is  not  to  disturb  the  Jury's 
finding.  The  asslgnmient  will  therefore  be 
overruled. 

Nor  do  we  thtok  the  finding  of  the  jury, 
to  the  effect  that  the  representations  and 
statements  made  by  appellant's  agents  about 
the  quantity  of  water  underlying  the  land 
sold  to  appellee  were  false,  Is  without  sub- 
stantial evidence  to  support  it. 

[(]  Appellant  complains  of  the  tenth  ques- 


tion submitted  by  tbe  court  to  the  jnry.   TUs 
question  reads: 

"If  you  have  found  that  sudi  representatSoot 
were  made,  then  did  plaintiff  rely  upon  such 
representationa,  and  was  he  induced  thereby 
to  execute  the  contract  and  purchase  said  lands? 
Or  did  he  rely  u^on  his  own  judgment  as  to  wa- 
ter supply  and  irrigation,  after  gcnng  over  tbe 
land  and  looking  at  it  and  making  an  toveati- 
gation  for  himself?" 

The  jury  answered  the  question  as  follows: 
"He  relied  upon  their  agents'  representa- 
tions." The  proposition  asserted  under  this 
assignment  is  that: 

"Under  the  undisputed  evidence,  it  follows 
as  a  matter  of  law  that  plaintiff  did  not  rely 
upon  representationB  of  defendant's  agents,  and 
this  was  not  a  question  for  the  jury." 

The  evidence  bearing  upon  the  <iaestlon 
presented  is  entirely  too  voluminous  to  be 
quoted  in  this  opinion,  and  we  shall  not  un- 
dertake to  do  BO.    We  agreed  with  the  con- 
tention made  by  the  appellant  on  the  former 
appeal  of  this  case  to  the  effect  that  the 
weight  and  preponderance  of  the  evidence 
then  before  the  court  showed  that  the  rep- 
resentations made  by  appellant's  agents  to 
the  appellee  to  regard  to  the  quantity  of  .wa- 
ter that  could  be  procured  from  a  well  on  the 
land  purchased  by  appellee  were  not  relied 
upon  by  appellee  and  did  not  operate  as  the 
toducement  of  his  purchase.    But  we  are  of 
opinion   that   the  testimony  now   contatoed 
in  the  record  tonchtog  the  question,  while 
largely  the  same  as  it  was  on  the  former 
appeal,  is  materially  different  therefrom  to 
some  Important  particulars  and  of  such  a 
character  as  called  for  the  submission  of  the 
issue  to  the  Jury.    Appellee  swore  positively 
that  he  relied  upon  the  representations  made 
to  him  by  appellant's  agents  to  reference  to 
the  supply  of  water  to  be  obtained  by  stok- 
ing a  .well  on  tbe  land  conveyed  to  him; 
that,  while  he  went  upon  the  lands  offered 
for  sale  by  appellant  before  the  execution 
of  the  contract  made  with  appellant,  the  con- 
dition of  the  Improvements  found  and  his 
means  of  investigation  were  such  that  he 
could  obtato  no  accurate  and  reliable  Infor- 
mation as  to  the  extent  of  the  water  supply 
underlying  the  land.    He  says  he  was  there 
only'  a  day  and  a  half;   that  he  went  down 
there  on  a  holiday  with  a  crowd,  not  to  in- 
vestigate the  water  supply  any  more  than 
to  look  at  the  wells  on  the  lands,  but  to  look 
at  the  country  generally ;  that  Just  what  he 
saw  riding  around  to  that  way,  and  what  ap- 
pellant's agent  told  him,  was  all  he  knew 
about  the  vrater.    He  further  said  there  was 
no  wen  dn  the  land  he  bought,  which  la  an 
undlspnted  fact,  and  that  the  nearest  well 
to  its  locality  then  was  the  IJundt  well,  and 
that  there  was  a  40-Bcre  tract  between  that 
well  and  the  land  sold  him;   that  the  lAindt 
well  was  not  to  operation  at  the  time  he  saw 
It,   but  there  was  water  la  the  reservoir; 
that  tbe  demonstration  well  was  the  only 
well  he  saw  running  to  amount  to  anything; 
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that  they  started  np  two  other  little  pumps 
and  ran  them  a  few  mlnntea. 

This  and  other  testimony  fonnd  In  the 
record  tends  to  ebow  that  there  was  prac- 
tically no  Irrigation  In  progress  at  the  time 
appellee  saw  the  lands  and  before  he  made 
the  contract  to  buy.  The  appellant,  how- 
ever, had  sank  weUs  on  the  lands,  other  than 
the  land  boi«ht  by  appellee,  and  was  then 
engaged  in  advertising  extensively  the  same 
for  sale  as  being  fully  susceptible  of  Irriga- 
tion from  water  obtainable  from  wells  al- 
ready sunk  and  to  be  sunk  thereon.  The 
representations  made  of  the  Irrlgablllty  of 
the  lands  were  not  the  mere  expressions  of 
opinion,  bat  as  demonstrated  facts.  The  Jury 
found  that  the  appellee  requested  appellant's 
agent  Hughes  to  write  Into  the  contract  a 
guaranty  of  water  soffident  for  Irrigation, 
and  that  Hughes  refused  to  do  so,  but  that 
the  reason  given  by  Hughes  for  his  refusal 
to  write  sndi  guaranty  was  that  "he  could 
not  tell  the  machinery  he  would  use."  The 
Jury  further  found  that  appellee  provided 
suitable  machinery  and  properly  pumped  and 
tested  the  well  drilled  by  appellant  on  the 
40  acres  of  land  sold  him,  and  that  the  fail- 
ure of  the  well  to  furnish  an  adequate  sup- 
ply of  water  to  Irrigate  said  land  was  due  to 
a  lack  of  a  suffldent  supply  of  water  under- 
lying the  same.  These  were  specific  findings, 
am<mg  others,  made  by  the  jury,  and  estab- 
lish that  the  refusal  to  Insert  In  the  con- 
tract the  requested  provision  of  guaranty  of 
water  sufficient  for  irrigation  was  not  an 
nnquallfled  refusal  to  do  so,  and  left,  we  now 
think,  as  an  issuable  f&ct  the  meaning  and 
purpose  of  the  language  guaranteeing  water 
written  in  the  contract  to  be  determined  by 
the  Jury  from  a  full  history  of  the  circum- 
stances and  facts  under  which  It  was  so 
written.  Testimony  sho.wlng  such  facts  and 
drcumstances  was  dearly  admissible,  not, 
as  we  said  on  the  former  appeal  of  this  case, 
for  the  purpose  of  importing  Into  the  writ- 
ing an  Intention  not  expressed  therein,  but 
simply  with  the  view  of  elucidating  the 
meaning  of  the  said  words,  "guaranteeing 
water."  Appellant's  agents  were  not  only  ad- 
vertising for  sale  generally  the  lands  owned 
by  it  by  pamphlets  and  other  printed  mat- 
ter, some  of  which  fell  Into  the  hands  of  ap- 
pellee, as  unquestionably  sasceptible  of  irri- 
gation from  water  obtainable  by  wells  bored 
on  the  land,  but  practically  at  all  times  in 
negotiating  the  sale  to  appellee  and  at  the 
very  time  the  contract  for  said  sale  was 
made  represented  that  there  was  an  inex- 
haustltale  supply  of  water  for  irrigation  un- 
derlying the  land.  Appellee,  in  substance, 
informed  these  agents  before  and  at  the 
time  tA  the  execatlon  of  the  contract  of  pur- 
diase  tbat  he  would  not  purchase  the  land 
at  any  piloe  unless  there  was  water  underly- 
ing the  same  sufficient  for  irrigation  and  we 
do  not  feel,  eapedally  since  two  Juries  have 
found  that  sudt  representatlcMis  under  the 
184  S.W.-34 


evidence  adduced  were  not  true,  and  In  ef- 
fect that  such  representations  were  the  "In- 
ducing cause  which  led  up  to  the  making  of 
the  contract  of  purchase  by  appellee,  and  that 
the  parties  intended  by  language  of  said  con- 
tract guaranteeing  water"  a  guaranty  of  wa- 
ter sufficient  for  irrigation,  that  we  would 
be  justified  In  reversing  the  judgment  of  the 
district  court  on  the  ground  that  it  appears 
from  the  evidence,  as  a  matter  of  law,  that 
the  appellee  did  not  rely  upon  the  represen- 
tations made  by  appellant's  agents  In  regard 
to  the  quantity  of  water  that  cotild  be  pro- 
cured from  a  well  on  the  land  and  did  not 
operate  as  the  inducement  of  his  pundiase; 
or  that  it  so  appears  that  the  words,  "guar- 
anteeing water,"  were  not  tnt^ided  by  the 
parties  to  mean  water  enough  for  irrigation. 
If  the  clause  in  the  contract,  "guaranteeing 
.water,"  was  Intended  by  the  parties  to  mean 
water  sufficient  for  Irrigation,  the  refusal  of 
appellant's  agents  to  add  thereto  language 
that  would  show  expressly  that  such  was 
their  Intention  would  not  preclude  the  asser- 
tion and  proof  thereof  by  appellee,  or  his 
right  to  avail  himself  of  the  benefits  of  such 
a  stipulation.  Indeed,  if  the  parties  intend- 
ed said  clause  to  mean  water  sufficient  for 
Irrigation,  the  legal  effect  of  the  words  used 
Is  the  same  as  a  fan  ezpressi<m  of  such  in- 
tention would  be. 

[7]  There  was  no  error  in  refusing  to  sub- 
mit the  question  requested  by  appellant,  as 
to  whether  the  appellant  and  Its  agents,  at 
the  time  the  contract  Involved  In  this  suit 
was  signed,  believed  and  had  good  reason  to 
believe  that  water  sufficient  for  the  purpose 
of  irrigation  could  be  obtained  by  sinking  a 
well  upon  said  land.  If  such  question  had 
been  submitted  and  answered  In  the  affltana- 
tlve,  appellee  would  not  have  been  relieved 
thereby  from  liability  for  any  element  of 
damage  sought  to  be  recovered.  If  appellant 
falsely  represented  to  appellee  that  there 
was  water  enough  underlying  the  land  for  the 
purpose  of  irrigating  the  same,  and  said  rep- 
resentations .were  relied  upon  by  appellee, 
appellant  would  be  liable,  although  at  the 
time  the  representations  were  made  appellant 
and  its  agent  believed  them  to  be  true.  This 
we  believe  to  be  the  dearly  established  rule 
of  this  state.  Mitchell  v.  Zimmerman,  4  Tex. 
76,  51  Am.  Dec.  717 ;  Boles  v.  Aldrldge,  163 
8.  W.  373 ;   Id.  (Sup.)  175  S.  W.  1052. 

[I]  The  tenth  assignment  oi  error  is  that 
the  appellant's  motion  for  a  new  trial  ought 
to  have  been  granted,  "because  the  answer 
of  the  jury  to  the  fifteenth  question  submit- 
ted by  the  court,  to  the  effect  that  a  deed 
and  abstract  were  not  famished  within  a 
reasonable  time  under  the  drcumstanceB,  Is 
without  evidence  to  support  the  finding." 
There  was  no  stipulation  In  the  contract  fix- 
ing the  time  of  performance)  and  the  rule  Is 
substantially  as  stated  by  appellant,  namely, 
that  In  such  case  the  law  allows  a  reasonable 
ttaoM,  and  what  IB  a  reasonable  time  depends 
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upon  the  nature  and  character  of  the  thing  to 
be  done,  the  drcnmstances  of  tlie  particular 
case,  and  the  difficulties  surrounding  and  at> 
tending  its  accomplishment.  Ordinarily,  the 
question  Is  one  of  fact  for  the  determination 
of  the  Jury,  and  was,  we  believe,  in  this  In- 
stance. To  detail  all  the  evidence  touching 
the  questl<m  would  extend  this  already  long 
opinion  to  too  great  length,  and  we  shall 
content  ourselves.  In  disposing  of  the  assign- 
ment of  error  presenting  it,  with  the  state- 
ment that  the  jury  found  that  the  appellant 
did  not  .within  a  reasonable  time  after  the 
contract  for  the  purchase  of  the  land  in 
question  became  etTective  furnish  the  app^- 
iee  a  good  and  sufficient  deed  and  abstract 
of  title  to  said  land,  and  that  we  are  not  pre- 
X>ared  to  say  the  evidence  did  not  Justify 
such   finding. 

[1, 1 0]  The  eleventh  and  last  assignment  of 
error  is,  In  substance,  that  the  answer  of  the 
Jury  to  the  twenty-flrst  question  propound- 
ed to  them  by  tlie  court,  whereby  the  Jury 
found  that  the  reasonable  cash  market  value 
of  the  land  In  controversy  was  $40  an  acre, 
Is  against  tbe  overwhelming  weight  of  the 
evidence,  and  is  not  supported  by  any  evi- 
dence. Tliiii  contention  is  based  upon  tiie 
fact  that  the  witnesses  who  testified  as  to  tlie 
market  value  of  the  land  varied  widely  as 
to  such  valuation  and  no  witness  testified 
that  the  land  was  worth  $40  per  acre.  Tbe 
appellee  testified  that  the  market  value  of  the 
land  was  about  |10  per  acre.  E.  O.  Delllng- 
er  testified  that  without  water  for  irrigation 
it  was  worth  about  $10.  N.  D.  Peak,  that  its 
market  value  was  $20  or  $26.  E.  C.  Hughes, 
that  its  value  as  It  stood  at  the  time  of  the 
trial  was  $85  per  acre.  I.  B.  Hopper,  that  at 
a  fair  market  value  It  ought  to  tw  worth  $80 
or  $85  per  acre.  A.  F.  Scott,  that  the  4D 
acres  ought  to  be  sold  at  $75  per  acre,  and 
B.  F.  Kite  testified  that  he  considered  ap- 
pellee's 40  acres  of  land  worth  $100  per  acra 
It  further  aPPcars  without  dispute  or  con- 
tradiction tliat  the  contract  price  per  acre  for 
the  40  acres  of  land  sold  to  appellee  was  $66 
per  acre,  or  $2,600  for  the  total  number  of 
acres,  and  that  during  the  trial  of  this  case, 
and  in  the  presence  of  the  court  and  Jury, 
and  apparently  as  part  of  the  proceedings 
In  tbe  trial,  the  appellee  sold  and  convey- 
ed said  land  to  C.  B.  Rhea  for  $50  per  acre, 
aggregating  $2,000.  The  testimony  standing 
thus  as  to  the  value  of  the  land,  it  Is  argued, 
in  ettect,  that  the  Jury,  In  arriving  at  that 
verdict  and  measuring  tlie  damages  claimed 
by  appellee  evidently  disregarded  the  evi- 
dence, and  disclose  thereby  that  they  were 
not  fair  and  impartial.  We  are  not  pn^ared 
to  say  that  such  conclusion  necessarily  fol- 
lows from  the  action  of  the  jury.  We  are  in- 
clined to.  think,  an  contended  by  appellee's 
counsel,  that  when  witnesses  differ,  as  they 
often  do,  as  to  tbe  value  of  property,  their 
statoments  with  reference  thereto  lieing 
the  mere  expression  of  opinion,  tbe  Jury 


may  properly  arrive  at  their  verdict  from  a 
consideration  of  all  tbe  testimony  and  cred- 
ibility of  tlie  witnesses,  and  are  not  required 
to  adopt  the  opinion  oc  testimony  of  807 
particular  witness  or  number  of  witnesses, 
and  their  verdict  should  not  be  disturbed  un- 
less it  appears  that  it  is  clearly  wrong.  But, 
however  this  may  be,  the  appellant,  we  think, 
has  no  just  cause  to  complain  of  tbe  action 
of  ttie  Jury  in  finding  that  the  land  involved 
herein  was  of  tbe  market  value  of  $40  per 
acre.  As  above  stated,  the  contract  price  for 
said  land  was  $2,600,  and  the  appellee  sold 
and  conveyed  the  same  for  $2,000.  Tbe  jury, 
in  addition  to  tbe  finding  that  tbe  land  was 
worth  $40  per  acre,  which  for  tbe  total  num- 
ber of  acres  amounts  to  $1,600,  found  that 
the  value  of  tbe  bam  and  fencing  bollt  by  ap- 
pellee on  said  land  and  whldi  he  was  entitled 
to  recover,  as  a  part  of  his  damages,  was 
$400.  Just  why  these  elements  of  appellee's 
damages  were  submitted  as  separate  and  dis- 
tinct matters  from  his  loss  on  tbe  land  prop- 
er does  not  appear,  but  that  they  entered 
into  and  were  proper  to  be  considered  by  tbe 
Jury  In  arriving  at  tbe  total  amount  of  his 
loss  on  the  land  can  hardly  be  questioned. 
That  they  were  submitted  separate,  how- 
ever, does  not  alter  the  fact  that  tbey  f <«med 
a  part  of  appellee's  loss  on  the  land,  and,  bar- 
ing been  submitted  as  a  separate  issue,  it  is 
not  improbable  that  the  Jury  recognized  their 
relation  to  the  land  itself  and  fixed  tbe  value 
of  the  land  and  of  the  barn  and  fence  at  Qu- 
respective  amounts  they  did  to  correspond 
with  the  amount  appellee  sold  the  land  and 
said  Improvements  for  to  C.  R.  Bbea;  for 
it  will  be  observed  that  the  two  values  fixed 
by  the  Jury  amount  to  a  valuation  of  the  land 
and  said  improvements  at  $50  per  acre,  or  a 
total  amount  of  $2,000. 

Again,  tlie  judgment  of  the  court  ccntains 
tbe  following  recitation: 

"The  jury  having  found,  in  response  to  tbe 
twenty-first  question  propounded  to  them,  that 
the  reasonable  cash  market  value  of  the  land  is  I 
$40  per  acre,  and  it  appearing  to  the  court  fran 
undisi)uted  evidence  that  the  plaintiff  received 
for  said  land  by  sale  thereof  made  in  the  pres- 
ence of  the  court,  during  and  as  a  part  of  the 
proceedings  herein,  the  sum  of  $50  per  acre,  the 
court  finds,  and  so  holds,  that  the  measure  of 
plaintiff's  damage,  in  so  far  as  the  loss  upon 
the  land  Itself  is  concerned.  Is  the  difference 
between  the  contract  price,  to  wit,  $2,600,  and 
the  amount  received  by  the  plaintill  for  the  land 
by  reason  of  said  sale,  to  wit,  $2,000." 

It  is  then  adjudged  that  the  appeUee  re- 
cover of  appMant  tbe  several  sums  awarded 
him.  Including  $600  loss  on  land  and  the 
item  at  $400,  tbe  value  of  tlie  improvements 
placed  on  the  land  by  appeUee  aggiegatlni; 
tbe  sum  of  $1,990.  But,  again,  tbe  court  ta 
that  portion  of  the  judgment  quoted  above 
correctly  states  tbe  meaBoie  of  appellee's 
damages  with  respect  to  bis  losa  on  tbe  land. 
and  as  it  appeared  wltbout  dispnte  that  be 
had  contracted  to  pay  $2,600  for  the  land  and 
sold  it  for  $2,000,  tbe  measure  of  appellee's 
damages  in  that  regard  became  a  question  of 
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law  and  was  not  a  question  of  fact  to  be  sub- 
mitted to  the  Jury.  The  amount  allowed  ap- 
pellee therefore  as  loss  on  land  and  included' 
In  the  Judgment  rendered  was  proper  regard- 
less of  the  finding  of  the  Jncy  upon  the  issu& 
Sach  allowance  resulted  In  the  rendition  of 
a  jndgmentr  against  aK>ellant  for  $200  less 
than  would  have  Been  rendered  had  the  find- 
ing of  the  Jury  for  loss  on  the  land  been 
strictly  adhered  to ;  and  it  follows  that  It  has 
not  been  banned  by  the  finding  of  the  jury 
complained  of,  even  if  it  should  be  conceded 
tbat  such  finding  was  not  based  (m  the  evi- 
dence adduced  with  respect  to  the  value  of 
the  land. 

We  recognize  that  some  of  the  questions 
raised  are  close,  and  some  of  the  conclusions 
announced  have  not  been  reached  without 
difficulty.  The  case  has  been  tried  twice  with 
similar  findings  by  the  Jury,  which  findings 
in  both  Instances  hav«  been  approved  by  the 
trial  Judge.  It  Is  immaterial  what  the  con- 
clusions of  this  court  might  have  been  with 
regard  to  some  of  the  questions  involved, 
liad  they  been  submitted  as  original  proposi- 
QoDs.  Oar  conclu»ion  is  that,  tf  it  be  con- 
ceded that  some  of  the  findings  of  the  Jury 
on  material  Issues  were  against  the  prepon- 
derance of  the  evidence,  yet  tliere  was  some 
substantial  evidence  upon  which  to  base  such 
flndingB.  Believing  that  the  verdict  of  the 
jniy  is  not  without  evidence  to  support  it 
and  that  none  of  appellant's  assignments  dls- 
dose  revergible  error,  the  Judgmoit  Is  af- 
flnned. 

Affirmed. 


NUNEZ  V.  MeVLROY.     (No.  408.)* 

(Court  of   OivU  Appeals  of  Texas.     El  Pasa 

Feb.  24,  1916.    Rehearing  Denied 

March  23,  1916.) 

l  Affxai.  and  Bbbob  «s=>1185— JuBisoionoR 

— FiNAIJTr  OF  JODOKBNT  IN   LOWKB  CoOBT 

—Smtm9  AsioE  AmaMAsas. 

If  the  trial  court's  judgment  was  not  final, 
the  Court  of  Civil  Appeals  did  not  acquire  ju- 
risdiction, and  its  judgment  of  affirmance  is  a 
nnllitj',  toid  riionld  be  set  aside. 

[Ed.  Note.— S^r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4036-4641;  Dec.  THg.  <8=> 

2.  Apfkai.  and  EJbbor  $=»1186— JxTBisnicTioit 

— JUDOMBNT   IN    LOWEB    COUBT   —    SxTTINQ 
ASIDK  .\PFIBUAKCK. 

MotloD  to  set  aside  a  judfnnent  of  affirm- 
anee,  on  the  ground  that  the  trial  court's  judg- 
ment was  not  final,  and  that  therefore  the  ap- 
pellate court  never  acquired  jurisdiction,  may 
be  made  at  a  sntweqnent  term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4636^4641;  Dec.  Dig.  «=> 
U86.J 

3.  AFPBAI.  AlfD   BbBOB  79(2)— JOBISDICnON— 

FiRAi.  jTrDOHBin>— Disposmoit  OF  Pasties 

— Ikmjcoatton. 
E^ren  if  plaintiff's  amended  petition,  stating 
that  he  dismissed  his  scdt  as  to  all  defendants 
except  N.,  and  complaining  of  N.  only,  did  not 
ipRo  facto,  operate  as  a  discontinuance  as  to  «JI 
defendants  except  N.  without  formal  order,  the 
plain  and  necessary  Impllcatloti  froor  die  order 


then  made— not  specifically  naming  defendant 
R.,  but  reciting  that  plaintiff  says  ne  will  not 
prosecute  his  suit  against  named  defendants, 
and  dismisses  his  snit  as  to  all  defendants  ex- 
cept N.,  and  ordering  the  dismissal  as  to  the- 
named  defendants,  and  that  the  cause  stand  for- 
trial  with  N.  as  defendant,  and  from  the  judg- 
ment against  N.  after  trial,  reciting  that  plain- 
tiff having  therefore  entered  a  dismissal  of  his 
cause  against  all  the  defendants  except  N., 
plaintiff  and  defendant  N.  announced  ready  for 
trial — is  that  the  suit  was  discontinued  as  to 
all  defendants  except  N.,  which  is  all  that  is- 
necessary  as  regards  there  being  a  complete  dis- 
position of  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  485-487;  Dec.  Dig.  <8=»7» 
(2).] 

4.  Appeal  and  Ebbob  9=980(1)  —  Jvbibdic- 
HON  — Final  Judgment  — Disposition   of- 
Subject-Matteb— Amendment  of  Petition. 

Relative  to  the  judgment  disposing  of  the 
subject-matter,  and  so  b^g  final,  for  purpose 
of  appeal,  amendment  of  the  petition  reducing 
plainriff's  claim  to  five  of  the  many  acres  claim- 
ed by  the  petition,  of  itself  eliminated  all  the- 
rest  of  the  subject-matter  of  his  claim. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §f  494-«X),  608,  505-009; 
Dec.  Dig.  <S=»80a)-] 

5.  Apfeai.  and  Ebbob  4=»80(1)  —  Jubisdio- 
noN  — Final  Jodomznt- DnspoBinoN  of- 
Cboss-Actiow. 

The  cross-action  of  defendant  for  the  land 
sued  for  by  plaintiff  is  by  necessary  implication 
disposed  of  and  adjudicated  against  him  t^  tbe- 
judgment  for  plaintiff  therefore. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  494-500,  503,  605-60©;. 
Dec  Dig.  <8=>80(1).] 

6.  DisaossAL  AND  Nonsuit  4=»19(3)— Dismis- 
sal OF  Suit— Effect  on  Cboss- Action. 

Plaintiff's  dismissal  of  his  suit  as  to  cer- 
tain defendants  did  not  affect  any  cross-action- 
pleaded  by  them. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  {  30 ;  Dec.  Dig.  «=3l9^] 

7.  Appeal  and  Ebbob  <S=380(1)  —  Jubibdio- 
moN  —  B^NAL  Judqment  —  Disposition  of- 
Cboss-Action. 

Disposition  of  any  cross-actioa  pleaded  by 
defendants  as  to  whom  he  dismissed  his  suit 
is  essential  to  finality  dC  the  decree  or  judgment 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  494-500,  608,  605-509;. 
Dec.  Dig.  «S=>80(1).] 

8.  Tbespass  to  Tbt  Title  €=>22— Cbobs-Ao- 
TioN— Pleading — Limitations. 

Answer  of  defendants  in  trespass  to  try 
title,  though  not  containing  some  formal  allega- 
tions .appropriate  to  a  cross-action  therein,  is, 
in  the  araence  of  special  exceptions,  sufficient  to- 
constitute  a  cross-action,  and  afford  basis  on 
which  to  predicate  a  right  to  affirmative  relief, 
thereby  asked,  facts  being  alleged,  the  legal  ef- 
fect of  which  is  to  vent  in  such  defendants 
title  by  limitations;  a  plea  of  limitations,  as  dis- 
tinguished from  one  of  not  guilty,  necessarily 
implying  that  title  is  vested  in  defendants,  and 
BO,  under  appropriate  prayer,  authorizing  af- 
firmative relief. 

[Ed.  Note. — For  other  cases,  see  Trespass  tO' 
Try  Title,  Dec  IMg.  «=s>22.] 

9.  Appeal  and  Ebbob  «=>80(1)  —  Jttbibdic- 

TION  — F^NAt   JCDOICBNT— DlSPOSlrrON   01 

Cboss- AonoN. 
There  is  an  implied  disposition,  by  discon- 
tinuance or  dismissal,  of  the  other  defendants' 
<ao8B-«ction,   in  the  order  that  plaintiffs   suit- 
was  dismissed  as  to  them,  "and  that  this  cause - 


^=>For  other  caws  see  same  topic  and  KET-NUMBEK  tik  all  Ke7-Numbered  Digest*  and  IndaxM 
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stand  for  trial  with  IC  u  plaintiff,  and  N.  as 

defendant." 

[Ed.  Note.— I'or  other  cases,  see  Appeal  and 
Error,  Cent  DiK.  §i  4&1-«00,  603,  605-600; 
Dec.  Dig.  <3=»80a)J 

10.  Appbai.  and  Ebb»b  9=980(1)  —  Jttbibdio- 

TioN — Final  Judouknt. 

Whether  dismissal  of  the  cross-action  of 
defendants,  as  to  whom  plaintiff  dismissed  his 
suit,  was  rightful,  is  immaterial,  relaUvely  to 
there  having  been  a  disposition  of  the  issue, 
making  the  jud^ent  final,  and  so  giving  the 
appellate  court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  494-600,  603,  605-609; 
Dec.  IMg.  «=80(1).] 

Appeal  from  District  Court,  Bl  Paso  Coun- 
ty ;  M.  Nagle,  Judge. 

On  motion  to  vacate  judgment  of  afiSrm- 
ance.    Denied. 

For  former  opinion,  see  174  S.  W.  829. 

C.  li.  Vowell,  Beall  &  Kemp,  and  J.  E. 
Quaid,  till  of  Bl  Paso,  for  appellant  Davis 
&  Goggin,  Paul  D.  Thomas,  and  Burgas  & 
Surges,  all  of  El  Paso,  for  appellee. 

HIGGINS,  J.  [1,2]  At  a  preceding  term 
of  this  court,  a  final  disposition  of  this  appeal 
was  made  and  judgment  of  affirmance  enter- 
ed. At  this  term,  appellant  filed  a  motion  set- 
ting up  that  the  judgment  of  the  lower  court 
was  not  final;  therefore  this  court  never 
acquired  jurisdiction,  and  its  order  of  af- 
firmance was  a  nullity  and  should  now  be 
vacated  and  the  appeal  dismissed.  If  the 
judgment  of  the  court  below  is  subject  to  the 
objection  urged  against  it,  this  court  never 
acquired  jurisdiction  of  the  case.  Its  order 
of  affirmance  would  be  a  nullity  and  it  should 
now  be  vacated  and  the  appeal  dismissed. 
The  fact  that  this  motion  is  filed  at  a  sub- 
sequent term  Is  not  an  objection  to  such  Ac- 
tion. Chambers  v.  Hodges,  3  Tex.  517; 
Burke  V.  Mathews,  37  Tex.  73 ;  Bnrr  v.  Lew- 
is, 6  Tex.  76;  Munson  v.  Newson,  9  Tex.  109; 
Dttzey  V.  Pennington,  10  Tex.  Civ.  App.  326, 
31  S.  W.  312;  Milam  Co.  v.  Robertson,  47 
Tex.  222. 

Appellant's  motion  will  therefore  be  con- 
sidered upon  Its  merits. 

[3]  It  Is  objected  to  the  judgment  of  the 
court  below  that  It  lacks  finality,  because  it 
fails  to  dispose  of  all  the  parties  tot  issues, 
and  subject-matter  of,  the  litigation. 

The  suit  was  filed  by  McElroy  against 
Nunez  et  aL  to  recover  title  to  and  possession 
of  a  number  of  surveys  of  land  bordering  on 
the  Rio  Grande  river.  On  July  31.  1913, 
plaintiff  filed  an  amended  petition  against 
the  same  defendants  and  Ignaclo  Rodriguez. 
On  September  2,  1913,  defendants  filed  a  plea 
of  not  guilty.  On  January  7,  1914,  defend- 
ants filed  another  answer,  which  reads: 

"Now  come  defendants  and  deny  each  and 
cvei7  allegation  in  plaintiff's  petition  and  de- 
mr  nd  strict  proof  of  same. 

"Defendants  sa^  they  are  not  guilty  of  the 
wrongs  and  injuries  complained  of  in  plaintiff's 
petition. 


"Defendants  say  that  they  have  been  in  peace- 
able and  adverse  possession  of  land  described  in 
plaintiff's  petition  under  title  and  color  of  title 
tor  more  tJian  three  years  next  preceding  June 
1,  1913,  and  therefor*  say  plaintiff's  cause  of 
action  is  barred  by  statute  of  limitation,  and  of 
this  prays  judgment  of  the  court 

"Defendants  further  say  that  they  have  had 
peaceable  and  adverse  possession  ot  said  real 
estate  described  in  jtlaintiff'a  petition,  cultivat- 
ing, using  and  enjoying  the  same  for  ten  years 
next  preceding  June  1,  1913,  and  therefore 
plaintiff's  cause  of  action  is  barred  by  the  stat- 
ute of  limitation,  and  of  this  they  pray  judg- 
ment of  the  court 

"Defendants  further  say  that  they  have  been 
in  peaceable  and  adverse  possession  of  said  real 
estate,  cultivating,  using,  and  enjoying  the  same 
and  paying  taxes  thereon  and  claiming  under  a 
deed  and  deeds  duly  registered  for  more  than 
five  years  next  preceding  Jnne  1,  1913,  and 
therefore  plaintiffs  cause  of  action  is  barred  by 
statute  of  limitation,  and  of  this  pray  judg- 
D.ent  of  the  court 

"Wherefore  defendants  pray  for  judgment 
over  and  against  the  plaintiff  lierein  for  all  land 
between  the  old  river  as  it  ran  at  the  time  the 
respective  surveys  of  respective  numbers  set  up 
in  plaintiff's  petition  and  present  Bio  Grande 
river;  same  is  not  accretion  to  said  numbers 
and  because  same  is  property  in  fee  simple  of 
defendants." 

On  January  8,  1914,  plaintiff  again  amend- 
ed, in  such  amendment  stating  that  he  dis- 
missed aa  to  all  defendants  except  Nunez. 
This  petition  complained  only  of  Nunez,  and 
prayed  judgment  against  hUn  for  the  title 
and  possession  of  the  land  th^i^iu  described. 
The  land  described  was  five  acres  out  of  one 
of  the  surveys  named  in  the  preceding  peti- 
tions. On  the  same  date  the  court  entered  an 
order  of  dismissal  as  follows: 

"Be  it  remembered  that  on  this  the  8th  day 
of  January,  1914,  came  the  parties  by  their  at- 
torneys, and  tbs  plaintiff  says  that  he  will  not 
further  prosecute  his  suit  against  the  defendants 
Melquerras  Perea,  Oatrino  Rivera,  Felix  Castil- 
los,  Patricio  Rivera,  Joaquin  Ruiz,  Alberto 
Chavez,  Preciliano  Apodaca,  Bonifacio  Sapnlffa, 
Victorio  EisplnoBa,  Jesni  Rivera,  Oregorio  Ri- 
vera, Polito  Sapulga,  Julian  Sanehes,  Mauiicio 
Apodaca,  Frank  Alderete,  Robert  Parson,  euad 
R.  J.  Owen,  and  dismisses,  without  prejudice, 
as  to  all  of  the  defendants  except  the  defendant 
Jesus  Nunez,  but  will  prosecute  bis  suit  as  to 
defendant  Jesus  Nunes.  It  Is  therefore  con^d- 
ered  by  the  court  that  this  suit  be  dismissed  as 
to  the  said  Melquervas  Perea,  Catrino  Rivera, 
Felix  Castillos,  Patricio  Riveria,  Joaquin  Ruix. 
Alberto  Chavez,  Preciliano  Apodaca,  Bonifncio 
SapuIra,  Victorio  Espinosiu  Jesus  Rivera,  Gre- 
gorio  Rivera,  Polito  Sapniiga,  Julian  Sanehes, 
Maurido  Apodaca,  Frank  Alderete.  Robert  Par- 
son, and  R.  J.  Owen,  but  aa  to  the  deftodant, 
Jesus  Nunez,  be  proceeded  with  and  that  the  de- 
fendants, Melquervas  Peree,  Catrino  Rivera, 
Felix  Castillos,  Patricio  Rivera,  Joaquin  Ruiz, 
Alberto  Chavez,  Preciliano  Apodaca,  Bonifacio 
Sapulea,  Victorio  Elspinosa,  Jesus  Rivera,  Gre- 
prorio  Rivera.  Polito  Sapulga,  JuBan  Sanchez, 
Manricio  Apodaca,  Frank  Alderete,  Robert  Par- 
son, and  R.  J.  Owen,  go  hence  without  day. 
vrithout  prejudice  to  any  cause  of  action  which 
plaintiff  may  have  against  them  or  any  of  them, 
and  that  they  and  each  of  them  have  and  re- 
cover of  the  plaintiff,  John  T.  McKlroy,  their 
costs  in  this  behalf  expended,  and  that  they  have 
their  executions,  and  that  this  cause  stand  for 
trial  with  I  the  said  Joim  T.  McElroy  aa  plain- 
tiff and  Jesus  Nunez  as  defendant" 
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In  tbis  OTder,  It  will  be  obeerred  that  Ig- 
naclo  Bodrlguez  Is  not  spedQcally  named. 

On  January  12,  1014,  Nones  filed  what  he 
designates  bla  trial  amendment  Id  answer  to 
tbe  trial  amendment  of  plaintiff,  and  In  this 
amendment  he  pleaded  not  guilty;  also, 
tbe  five  and  ten  years'  statute  of  limitation 
which  be  pleaded  In  bar  of  the  salt  This  an- 
swer oonclQded  with  this  prayer: 

'Defendant  says,  by  reason  of  the  aforesaid 
statute  of  limitation,  the  facts  pleaded  in  con- 
nection with  defendant's  prayer  invoking  the 
same,  that  he  is  the  owner  in  fee  simple  of  the 
property  described  hi  plaintiff's  petition,  is  the 
owner  of  the  title  thereto,  the  same  is  by  law 
vested  in  him,  and  be  prays  on  final  hearing 
that  he  have  jodcment  over  against  the  plain- 
tiff for  the  lands  described  in  plHintifTs  peti- 
tion and  for  the  title  thereto,  and  that  be  hare 
jadgment  quieting  his  title  forever  as  against 
any  daim  of  this  plaintiff." 

To  this  last  amendment  plalntUf  filed  a 
sapplemental  petition  containing  matter  in 
no  wiae  pertinent  to  the  questions  here  con- 
sidered. It  concluded  vrlth  prayer  for  re- 
covery of  the  premises  described  in  his  last 
amended  original  petition  and  that  Nunez 
take  nothing  by  his  cross-action. 

Upon  trial  of  tbe  cause,  the  court  entered 
jadgment  in  favor  of  McKlroy  against  Nunes 
for  the  title  and  possession  of  the  five  acres 
of  land  deaciibed  In  McBIroy's  last  amended 
original  petition.  This  Judgment  begins  with 
this  recital: 

"Be  it  remembered  that  on  the  8th  day  of  Jan- 
oaiy,  1014,  at  a  regular  term  of  this  court,  came 
on  regularly  to  be  heard  the  above  styled  and 
numbered  eanse,  and  the  plalntitr  having  there- 
tofore entered  a  dismissal  of  his  cause  of  action 
lierein  against  all  of  the  defendants  herein,  ex- 
cept as  against  the  defendant  Jesus  Nunez, 
thereupon  came  the  parties,  tbe  plaintiff,  John 
T.  HcEIroy,  by  his  attorneys,  and  the  defendant, 
Jesus  Nunes,  by  his  attorneys,  and  announced 
ready  for  trial. 

The  foregoing  statement  of  the  pleadings 
embraces  all  that  is  material  to  a  considera- 
tion of  tbe  qnestlous  involved. 

So  far  as  the  disposition  of  parties  defend- 
ant is  concerned,  it  Is  plainly  apparent  that 
the  <Mrder  of  January  8, 1914,  completely  elim- 
inated all  of  the  parties  from  the  suit  of  the 
plaintiff  except  Ignado  Bodriguez. 

In  the  amendment  of  the  plaintiff  filed  on 
January  8,  1914,  he  expressly  stated  that  he 
dismissed  his  suit  as  to  all  defendants  ex- 
cept Nunez,  and  this  amended  petition  com- 
plained of  Nunez  only.  It  occurs  to  us  that 
this  formal  admission  perhaps  ipso  facto  op- 
erated as  a  discontinuance  of  the  suit  as  to 
all  defendants  except  Nunez,  and  that  formal 
order  of  dismissal  by  the  court  was  unneces- 
sary. But  be  this  as  It  may,  the  recitals  In 
the  order  of  dismissal  and  In  the  final  de- 
cree in  substance  and  effect  show  that  all  de- 
fendants except  Nunez  were  dismissed  from 
the  plaintiff's  suit,  and  the  failure  to  Bi)eclfiT 
cally  name  Bodrlguez  was  accidental  -  or 
clerical  error.  Xhe  plain  and  necessary  im- 
plicatloo  to  be  deduced  from  the  recitals 
is  ttaat  the  .flult  ot  tbe  plaintiff  waa  dlsoon- 
tinoed  a»  ta  all  d^endants  exc^t  Nunez, 


and  this  la  all  ttaat  Is  necessary.  Trammell 
V.  Rosen,  106  Tex.  132,  157  S.  W.  1161. 

This  view  disposes  of  the  question  as  to 
the  complete  disposition  of  parties. 

[4]  Taking  up  the  question  of  subject- 
matter,  it  Is  contended  first  that  no  disposi- 
tion has  been  made  of  the  large  acreage  for 
which  the  plaintiff  originally  sued.  As  to 
this,  we  think  that  the  plaintiff's  amendment 
of  January  8,  1914,  of  itself  eliminated  all 
of  the  subject-matter  so  far  as  his  suit  was 
concerned  except  five  acres,  by  reducing  his 
claim  to  the  five  acres  therein  described  and 
sued  for. 

[S]  As  to  the  cross-action  of  Nunez  for 
said  five  acres  contained  In  his  last  trial 
amendment,  this  by  necessary  implication 
was  disposed  of  and  adjudicated  against  him 
by  the  final  judgment,  whereby  recovery  of 
the  five  acres  was  had  by  the  plaintiff  against 
him.  Trammell  v.  Rosen,  supra;  Da  vies  v. 
Thomson,  92  Tex.  391,  49  8.  W.  216 ;  Rackley 
V.  Fowlkes,  89  Tex.  613,  36  S.  W.  77. 

[6-1 0]  It  is  next  coptended  that  disposition 
was  not  made  of  the  cross-action  of  the  other 
defendants.  It  Is,  of  course,  true  that  a 
plaintiff  by  a  dismissal  of  his  suit  cannot 
prejudice  and  does  not  affect  a  cross-action 
set  up  by  the  defendant  So,  if  a  cross-action 
was  pleaded  by  the  codefendants  of  Nunez, 
the  plaintiff's  dismissal  of  his  suit  as  to  such 
defendants  did  not  affect  such  cross-action, 
and  disposition  thereof  is  essential  to  the 
finality  of  the  decree.  So  it  is  pertinent  to 
inquire  whether  those  defendants  had  plead- 
ed a  cross-action  against  the  plaintift  If 
there  waa  such  a  cross-action  pleaded,  it  is 
contained  In  the  answer  filed  by  all  defend- 
ants on  January  7,  1914,  noted  above.  It  is 
objected  by  appellee  that  this  answer  is  in- 
sufficient to  constitute  a  cross-action  and  af- 
fords no  basis  upon  which  to  predicate  a 
right  to  affirmative  relief.  In  the  absence 
of  special  exceptions,  we  think  It  sufildent 
Facts  are  alleged,  the  legal  effect  of  which 
was  to  vest  title  In  such  defendants  by  limi- 
tation, and  they  have  an  appropriate  prayer 
for  affirmative  relief.  It  Is  true,  affirmative 
relief  cannot  be  granted  under  a  plea  of  not 
guilty  (Railway  Co.  v.  Prather,  75  Tex.  55, 
12  S.  W.  969;  Matthews  v.  Moees,  21  Tex. 
Civ.  App.  494,  62  S.  W.  113),  but  a  plea  of  lim- 
itation is  quite  different  from  such  a  plea. 
A  plea  of  not  guilty  does  not  necessarily 
imply  that  title  is  vested  in  the  defendant; 
whereas,  limitation  does.  The  deduction  nec- 
essarily drawn  from  the  answer  of  the  de- 
fendants was  that  they  had  title  by  limita- 
tion to  the  lands  sued  for  by  plaintiff.  Ttaey 
aver  a  fee-simple  title  in  them  and  by  appro- 
priate prayer  asked  Judgment  over  against 
plaintiff  for  all  the  land  between  the  old  and 
presmt  river.  It  may  be  that  the  answer 
does  not  contain  some  formal  allegations  ap- 
propriate to  a  cross-action  In  trespass  to  try 
title;  but,  as  against  a  general  demurrer.  It 
is  regarded  as  sufficient     Whether  or  not 
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there  has  been  a  disposition  of  this  cross- 
action  Is  a  phase  of  the  case  -which  presents 
a  question  of  no  little  dlfBcnlty.  Undoubted- 
ly, there  has  been  no  express  disposition 
thereof.  But  under  the  cited  cases,  it  is  suffi- 
cient if  it  has  been  done  by  necessary  Impli- 
cation. In  the  dismissal  order  of  January 
8,  1914,  it  Is  expressly  ordered  that  the  plain- 
tiff's suit  was  dismissed  as  to  them,  that  they 
go  hence  without  day,  recover  their  costs 
of  plaintiff,  "and  that  this  caute  ttand  for 
trial  Kith  the  said  John  T.  McElroy  as  plain- 
tiff, and  Jesus  Nunez  as  defendant."  The 
quoted  and  italicized  portion  of  this  order 
clearly  implies  that  all  issues  Involved  in  the 
case  were  thereby  eliminated  except  those 
existing  between  McElroy  and  Nunez.  In  its 
practical  effect,  therefore,  it  constituted  a  dis- 
continuance or  dismissal  of  the  cross-action 
of  the  codefendants  of  Nunez  and  thereby 
disposes  of  it  Whether  or  not  it  was  right- 
fully done  Is  not  the  question  here  considered. 
We  are  considering  only  whether  a  disposition 
has  been  made  of  the  issue.  If  so,  the  Judg- 
ment Is  final,  and  the  correctness  of  the  ac- 
tion of  the  court  with  respect  thereto  relates 
to  the  merits  of  the  appeal. 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  complete  disposition  has  been  made 
of  all  parties,  issues,  and  subject-matter  of 
the  litigation.  The  motion  therefore  will  be 
overruled.      ' 


J.  ft  G.  MPPMAN  v.  JEFFORDS-SOHOBN- 
MANN  PRODUCE  CO.     ^No.  7058.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 

Feb.  28,  1916.     Rehearing  Denied 

March  16,  1916.) 

1.  Sau;8  "e=»479(8)  —  Retention  of  Title  — 
Question  fob  Jttbt. 

The  fact  that  the  sellers  of  goods,  shipping 
them,  attached  to  the  bill  of  lading  a  draft  for 
Ibe  purchase  price  made  to  the  order  of  the 
seller,  does  not,  of  itself,  conclusively  show  an 
intention  to  witlihold  passing  of  title  until  the 
draft  is  paid. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  1428;    Dec  Dig.  «=>479(8).] 

2.  Sales  «=»479(8)  —  Retention  of  Title  — 
Question  fob  Jubt. 

In  a  suit  for  the  price  of  potatoes  sold  to  a 
buyer  in  Texas  and  shipped  from  a  point  in 
Maine,  where  the  sellers  attached  to  the  bill  of 
lading  a  draft  to  the  order  of  the  buyers  for  the 
purchase  price,  and  inspected  the  potatoes  in 
transit  at  New  York,  billmg  them  to  their  agents 
lit  Galveston,  Tex.,  with  instrnctions  to  forward 
to  Houston  to  the  shipper's  order,  the  question 
whether  the  sellers  intended  to  retain  title  until 
payment  of  the  draft  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  1428;    Dec.  Dig.  «=>479(8).] 

3.  Saxes  ^saSS—PLACK  or  Delivebt— Quica- 
TioN  fob  Juky. 

In  a  suit  for  the  price  of  Maine  potatoes 
sold  to  a  boyer  in  Texas,  where  the  contract  pro- 
vided <hat  each  car  should  contain  a  certain 
amount  at  $3  per  bag,  "delivered  at  Texas  com- 
mon ixanta,"  while  the  sellers  inspected  the  po- 
tatoes on  transshipment  at  New  York,  and  di- 
rected their  transfer  from  steamer  to  car  at  Gal- 


veston, Tex.,  the  question  where  the  potatoes 
were  to  be  delivered  to  the  bny»8,  at  a  com- 
mon pdnt  or  on  delivery  to  the  carrier,  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  248-250;   Dec.  Dig.  «=>88.] 

4.  Sales  €=>81(5)  —  Delivebt  —  Reasonable 

T^ME. 

Where  the  sellers  of  potatoes  contracted  ts 
deliver  to  the  buyers  at  a  "Dexas  common  pomt, 
the  buyers  were  not  liable  for  the  price  unless 
the  potatoes  were  delivered  or  tendered  at  such 
a  point  within  a  reasonable  time  after  the  sel- 
lers received  the  order  to  ship. 

[Ed.  Note.— For  other  cases,  see  Salea,  Ceat 
Dig.  !  221 ;    Dec;  Dig.  «s>81(5).] 

Appeal  from  Harris  Coonty  CSonrt;  Clark 
O.  Wren,  Judge. 

Action  by  J.  ft  O.  Llppman,  a  corporation, 
against  the  Jeffords-Scboenmanii  Produce 
CcHnpany.  From  a  Judgment  for  defendants 
as  to  the  cause  of  action  set  forth  in  plain- 
tiff's petition,  and  for  plaintiff  as  to  de- 
fendants' cross-action,  plaintiff  appeals.  Re- 
versed and  remanded. 

Hunt,  Myer  ft  Teagle  and  Rodman  S.  Cos- 
by, all  of  Houston,  for  appellant.  GampbeU. 
Sewall  ft  Myer  and  John  H.  Freeman,  all  of 
Houston,  for  appellees. 

LANE,  J.  On  the  28th  day  of  March,  1912, 
J.  ft  G.  Ldppman,  a  corporation  in  the  state 
of  New  York,  and  Jeffords- Schoenmann  Prod- 
uce Company,  a  firm  composed  of  Claud  D. 
Jeffords  and  Ludwig  SchoenmnnTi,  of  Hous- 
ton, Tex.,  entered  into  a  written  contract  con- 
taining the  following: 

"Parties  of  the  first  and  second  part  respec- 
tively agree: 

"J.  ft  G.  lippman,  of  New  York,  first  party, 
have  sold  to  Jeffords-Schoenmann  Produce  Co. 
second  party,  of  Houston,  Tex.,  two  cars  of 
Maine  grown  seed  potatoes,  each  car  to  contain 
220  begs  of  11  pecks  each,  at  $3.00  per  bag. 
delivered  at  Texas  common  points.  Shipment 
from  Maine  during  the  months  of  December, 
January,  and  February,  buyers'  option. 

"Parties  of  the  second  part  further  agree  to 
specifications  and  deposit  of  $100.00  per  car 
with  J.  ft  G.  Lippman  no  later  than  September 
1st.  In  default  of  specifications  not  being  fur- 
nished by  September  1st  by  parties  of  the  second 
part,  parties  of  the  first  part  reserve  the  right 
to  sutiiBtitute  such  varieties  as  they  may  select 
Sliipments  are  to  be  made  at  time  specified  by 
buyers,  unless  delayed  by  providential  causes. 

"Terms:    Sight  draft  with  B/L  attached. 

"This  contract  is  signed  in  duplicate  and  is  not 
subject  to  countermand. 

"[Signed]  J.  ft  G.  Ldppman,  by  Morris  Wes- 
losky,  V.  Pres. 

"Buyers:  Jeffords-Schoenmann  Pro.  &  Bkge. 
Co.,  by  C.  D.  Jeffords. 

"Broker:  T.  H.  Thompson  ft  Go." 

On  September  1,  1912,  the  buyers  sent  to 
the  sellers  si>eclfication8  and  $200  on  the  two 
cars  of  potatoes  as  per  cmtract  On  the 
8th  day  of  February,  1913,  the  sellers  receiv- 
ed a  idgbt  telegraphic  letter  at  their  of- 
fice in  New  York  from  the  buyers  Instructing 
the  sellers  to  ship  the  cars  of  potatoes  in 
question. 

The  car  of  potatoes  invc^Ted  In  tUa  appeal 
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was  loaded  In  car  N.  T.,  N.  H.  &  H.  86879, 
at  Goodridi  station.  In  tbe  state  of  Maine,  on 
8tt>  day  of  February,  1913,  and  were  trans- 
ported to  Stockton  Springs,  Me.,  and  there 
nnloaded  from  said  car  Into  a  Bull  Line 
steamer  and  carried  to  New  York,  and  then 
unloaded  Into  the  Morgan  Line  boat,  which 
transported  them  to  GalTest<m,  Tex.  Tbe  bill 
of  lading  npon  which  these  potatoes  were 
shipped  to  Galveston  shows  that  they  were 
consigned  to  J.  4  G.  Llppman,  "Notify  Haw- 
ley  &  liCtaerlch."  They  were  delivered  to 
Hawley  &  Letzerlch,  forwarding  agents  of 
the  sellers,  at  Galveston,  about  the  7tb  or 
8th  day  of  March,  1913,  who,  under  the  In- 
structions of  the  sellers,  had  them  for^ 
warded,  on  or  about  the  9tb  or  10th  of 
March,  over  the  International  Sc  Great  North- 
em  RaUway  to  Houston,  Tex.,  consigned  to 
the  order  of  J.  &  G.  Ldppman,  "Notify  Jef- 
fords-Schoenmann  Produce  Co."  This  bill 
of  lading  was  sent  to  tbe  Lumberman's  Na- 
tional Bank  at  Houston  with  tbe  following 
draft  attached: 

"1560.00  less  freight,  with  exchange. 
"1561.40.  New  York,  Feb.  8th,  1913. 

"On  arrival  of  car  pay  to  the  order  of  our- 
selves  five  hundred  and  sixty  dollars.  Valae  re- 
ceived.   Gap  N.  y.,  N.  H.  A  H.  86870. 

"By  Morris  Weslosky. 
"To  Je£fords-Schoenmann  Produce  Co..  Houston, 
Texas. 

"No.  2367.  Accept  paid  freight  bill  In  part 
payment  of  draft  attached." 

Said  car  of  potatoes  arrived  at  Houston 
about  March  10,  1913.  After  notice  the  buy- 
ers refused  to  pay  said  draft  or  any  part 
thereof,  and  also  refused  to  accept  said  i)o- 
tatoes.  The  other  car  of  potatoes  mention- 
ed in  said  contract  was  shipped  on  tbe  6tfa 
day  of  February,  1913,  practically  In  the 
same  manner  as  the  one  In  question,  and  was 
accepted  by  buyers  without  complaint  to  sell- 
ers until  this  suit  was  brought. 

The  freight  due  upon  said  car  of  potatoes 
involved  In  this  appeal  was  $187.38,  and,  as 
the  same  was  not  paid,  the  railway  company, 
to  whom  the  freight  was  due,  sold  said  po- 
tatoes for  $165,  and  applied  tbe  same  to  pay- 
ment of  the  freight  charges.   . 

Appellant  J.  &  O.  lippman  brought  this 
suit  for  $396  against  Jeffocds-Scboenmann 
Produce  Ocmpany,  alleging  that  same  was 
the  balance  of  tbe  agreed  purchase  price 
after  deducting  the  $165  received  by  the 
railway  ccmipany  for  tbe  potatoes.  Plaln- 
tUTs  suit  was  based  on  the  theory  tiiat  un- 
der tbe  contract  a  delivery  of  the  quantity 
and  quality  of  potatoes  agreed  up<m  to  tbe 
carrier  at  point  of  shipment  was  a  delivery 
to  defendants  at  that  point,  and  that  then 
said  contract  became  executed,  and  the  title 
of  said  potatoes  passed  to  tbe  defendants, 
and  that  tbe  fact  that  the  potatoes  were 
Hhlpped  to  shipper's  order,  with  bill  of  lad- 
ing attached,  was  not  such  act  as  showed 
that  plaintiff  retained  the  title  to, said  po- 
tatoes after  delivery  to  tbe  carrier  in  Maine, 
but  that  such  acts  were  for  the  purpose  only 


of  retaining  possession  of  said  potatoes  untU 
the  purchase  price  was  paid,  and  did  not  have 
the  eflect  to  retain  the  title  thereto  in  plain- 
tiff; that  plaintiff  shipped  out  the  quantify 
and  quality  of  potatoes  called  for  by  the  con- 
tract in  good  order  promptly  after  receipt 
of  notice  from  defendants,  and  thereby  fully 
performed  its  part  of  the  contjsct,  aiid  that 
they  were  not  liable  or  responsible  for  any 
delay  In  delivery,  or  for  any  damage  to  said 
potatoes  thereafter. 

Defendants  answered,  admitting  tiie  ex- 
ecution of  the  contract  of  March  28,  1912, 
and  say  that  they  have  fully  complied  with 
the  terms  of  said  contract  They  deny  that 
tbe  potatoes  shipped  by  plaintiff  under  said 
contract  were  of  the  kind  and  quality  ordered 
by  them,  and  further  say  that  said  potatoes 
so  shipped  were  not  such  as  were  ordered  by 
them,  and  that  said  potatoes  were  not  ship- 
ped within  the  time  called  for  by  said  con- 
tract, and  were  not  delivered  to  defendants 
at  Houston,  Tex.,  within  tbe  time  contem- 
plated by  said  contract,  and  not  until  long 
after  the  date  upon  which  they  should  have 
been  delivered  at  Houston,  and  were  deliver- 
ed entirely  too  late  for  defendants  to  use 
them  for  seed  potatoes.  They  admit  that 
they  refused  to  pay  the  draft  attached  to  the 
bill  of  lading  and  receive  said  potatoes. 
They  say  that  the  car  of  potatoes  never 
passed  out  of  tbe  possession  of  the  plaintiff, 
and  that  the  carrier  was  the  agent  of  plain- 
tiff, and  not  of  defendants.  They  say  that, 
when  the  potatoes  arrived  at  Houston,  they 
were  scabby,  decayed,  and  not  the  kind, 
grade,  and  quality  as  ordered  by  them.  They 
say  that  from  the  21st  day  of  January, 
1912,  to  the  3lBt  day  of  said  month  they 
wrote  plaintiff  several  letters,  ordering  It  to 
ship  said  two  cars  of  potatoes,  but,  as  they 
heard  nothing  from  plaintiff  in  reply  to  said 
letters,  on  the  7th  day  of  February,  1913, 
they  sent  plaintiff  a  night  telegraphic  letter 
ordering  It  to  ship  said  two  cars  of  potatoes ; 
that  one  of  said  cars  reached  Houston  on 
the  27th  day  of  February,  and  was  received 
and  paid  for  by  them,  although  not  such 
potatoes  as  they  had  ordered,  and  by  reason 
of  the  Inferior  quality  of  said  potatoes  they 
were  damaged  In  the  sum  of  $120,  and  In  re- 
convention they  pray  Judgment  for  said  sum. 
They  say  that  the  car  of  potatoes  Involved 
In  this  suit  did  not  arrive  in  Houston  until 
the  11th  day  of  March,  1913,  and  that  they 
were  refused  the  privilege  of  Inspecting  said 
potatoes  unless  they  first  paid  the  draft  cov- 
ering the  purchase  price  thereof,  and,  as  the 
first  car  received  by  them  was  In  bad  order, 
they  refused  to  accept  said  second  car  with- 
out an  inspection.  They  deny  that  they  owe 
plaintiff  anything,  but  aver  that  plaintiff 
owes  them  for  damages  on  the  car  of  pota- 
toes' received  and  accepted  by  them  tn  the 
sum  of  $420,  and  for  the  $100  paid  by  them 
on  the  second  car  shipped  by  plaintiff  which 
they  refused  to  accept,  a  total  o>t  $020,  for 
which  the^  prayed  judgment 
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PlalntUF  by  supplemental  petition  denies 
all  the  material  defensive  allegations  of 
defendants'  answer.  It  further  says  It  never 
received  any  of  tbe  letters  alleged  to  have 
been  written  by  defendants  ordering  ship- 
ment of  said  potatoes,  and  that  the  only  or^ 
der  to  ship  received  by  It  was  the  said  night 
telegraphic  letter  of  February  7,  1913,  and 
that  It  made  prompt  shipment  after  receipt 
of  said  night  letter;  that  It  did  not  con- 
tract to  deliver  said  potatoes  to  defendants 
at  Houston,  Tex.,  In  good  condition,  but 
that  its  delivery  to  the  carrier  in  Bfaine  was 
in  law  a  delivery  to  defendants;  that  said 
two  cars  of  potatoes  were  in  good  condition, 
sound,  and  merdiantable  at  the  time  they 
were  delivered  to  the  carrier  in  Maine,  and 
if  they  were  not  in  such  condition  upon  ar- 
rival in  Houston,  and  if  they  did  not  arrive 
in  Houston  within  a  reasonable  time,  such  de- 
lay and  damage  was  chargeable  to  the  negli- 
gence of  the  carriers  In  handling  said  pota- 
toes, and  that  it  is  not  responsible  for  such 
negligence,  if  any. 

The  testimony  of  the  witnesses  for  plaln- 
tlft  is  to  the  effect  that  the  car  of  t)Otatoes 
Involved  In  this  appeal  were  of  the  quantity 
and  quality  called  for  by  the  contract,  and 
that  they  were  in  good  condition  when  deliv- 
ered to  the  carrier  In  Maine,  that  they  were 
inspected  by  J.  Hartman,  an  employ^  of 
plaintifit,  when  being  transferred  from  one 
steamer  to  the  other  about  the  latter  part 
of  February,  1913,  at  New  York,  and  that 
they  were  then  in  good  condition.  This  tes- 
timony stands  undisputed.  No  Inspection  of 
these  potatoes  was  made  at  Houston,  as  to 
quantity,  quality,  or  condition,  so  far  as 
shown  by  the  evidence,  and  consequently 
their  condition  was  not  shown.  Defendants 
made  request  to  inspect  said  potatoes  after 
they  reached  Houston,  but  permission  to  in- 
spect was  refused  by  the  railway  company, 
unless  the  draft  attached  to  blU  of  lading 
was  first  paid.  The  freight  on  said  potatoes 
was  unpaid,  and  the  railway  company  sold 
same  for  $165,  and  applied  the  proceeds  to 
payment  on  freight  charges. 

The  questions  at  issue  in  the  trial  court 
may  be  said  to  have  been:  First,  under  the 
terms  of  the  contract,  was  the  delivery  of 
the  potatoes  to  the  carriers  in  Maine  a  de- 
livery to  appellees,  the  buyers,  or  were  they 
to  be  delivered  to  appellees  in  Houston?  Sec- 
ond, if  they  were  to  be  delivered  at  Houston, 
were  they  shipped  promptly  after  receipt  of 
notice  to  ship  had  been  received  by  appel- 
lant and  delivered  to  appellees  in  a  reason- 
able time  thereafter? 

The  court  instructed  the  jury  selected  by 
the  parties  as  follows: 

"Tou  are  instructed  to  return  a  verdict  against 
the  plaintiff  in  this  cause,  and  in  favor  of  the 
defendants  as  to  the  cause  of  action  set  forth 
in  plaintiflra  petition,  and  to  return  a  verdict 
against  the  defendants  and  in  fnvor  of  the  plain- 
tiff as  to  the  cross-action  of  the  defendants." 

A  verdict  was  returned  and  judgment  ren- 
dered in  accordance  with  such  instructiona. 


From  such  judgment,  J.  &  O.  Uppman  have 
appealed. 

[1,2]  WhUe  it  is  true  that  the  fact  that 
the  sellers  attached  a  draft  for  the  purchase 
price  of  the  potatoes  to  the  bill  of  lading, 
which  \a  made  to  the  order  of  the  sellere, 
under  the  most  recent  opinions  of  our  courts 
does  not  of  Itself  constitute  and  conclusively 
show  an  intention  to  withhold  the  passing 
of  the  title  until  the  draft  is  paid  (Boblnf^on 
V.  H.  ft  T.  C.  Ry.  Co.,  105  Tex.  186,  146  S.  W. 
B3T;  Orthwein  v.  Wichita  MUling  Co.,  32 
Tex.  Civ.  App.  600,  T5  S.  W.  364),  we  thinfc 
such  fact,  together  with  other  facts  and  cir- 
cumstances proven,  such  as  an  inspection  of 
the  potatoes  while  in  transit  by  the  agent 
of  the  seller  at  New  Tork,  and  the  billing 
of  the  potatoes  to  Hawley  &  Letzerich,  agents 
of  the  seller  at  Galveston,  with  instructions 
to  forward  to  Houston  to  shipper's  order,  etc., 
should  have  been  submitted  to  the  jury,  un- 
der proper  Instruction,  for  it  to  find  and  de- 
termine from  all  such  facts  and  drcumstano 
es  as  to  what  the  Intention  of  the  parties 
was  at  the  time  the  contract  in  question  was 
entered  into. 

[3]  We  do  not  think  that  t^  the  language 
used  in  the  contract  it  is  made  clear  wheth- 
er the  potatoes  were  to  be  delivered  to  the 
buyers  at  Houston  or  whether  they  were  to 
be  4aUvered  to  the  initial  carrier  in.  the  state 
of  Maine,  as  the  agent  of  such  buyer.  The 
provisions  in  the  contract  that  "each  car  to 
contain  220  bags  of  11  pecks  each,  at  13.00 
per  bag,  delivered  at  Texas  common  points," 
Is  not  entirely  clear  of  ambiguity.  It  is  not 
clear  from  this  provision,  when  considered 
with  the  contract  as  a  whole,  that  sach  pro- 
vision was  for  the  purpose  of  fixing  the  price 
only  of  the  potatoes  to  the  buyers  at  Hous- 
ton, Texas,  and  that  it  was  not  inserted  for 
the  purpose  of  specifying  the  point  of  deliv- 
ery by  the  sellers,  and  we  therefore  condude 
that  as,  under  the  undisputed  facts,  the  Sen- 
a's, seemingly  at  least,  assumed  some  kind 
of  supervision  and  control  over  the  potatoes, 
at  several  points  while  they  were  being  trans- 
ported from  Maine  to  Texas,  snch  as  inspec- 
tion at  New  York,  directing  their  transfer 
from  steamer  to  car  at  Galveston  by  the  sell- 
ers' agent,  etc,  the  conrt  should  have  sub- 
mitted to  the  jury  the  question  as  to  where, 
under  the  contract,  the 'potatoes  were  to  be 
delivered  by  the  sellers  to  the  purchasers, 
and  that  the  court  erred  in  not  so  doing. 

The  contention  of  appellant,  however,  that 
the  court  should  have  Instructed  a  verdict 
for  it  cannot  be  sustained.  The  fact  that 
after  the  potatoes  were  delivered  to  the  ca^ 
rler  in  the  state  of  Maine  to  be  transported  to 
Galveston,  Tex.,  they  were,  while  in  transit 
inspected  at  New  York  by  the  agent  of  the 
seller,  that  the  seller  through  its  forwarding 
agent  at  Galveston,  surrendered  the  original 
bill  of  lading  to  the  steamship  companr, 
which  transported  the  potatoes  to  Galveston, 
and  took  charge  of  them  and  forwarded  thea 
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ft«m  Galveston  to.  Houston,  to  seller's  order, 
with  draft  attached  to  bill  of  lading,  to  say 
the  least  of  It,  Is  not  entirely  consistent  with 
appellant's  contention  that  the  title  to  the 
potatoes  passed  to  the  buyers  at  the  Initial 
point  of  shipment  in  the  state  of  Maine,  and 
from  that  time  were  their  property  and  sub- 
ject to  their  risk.  We  think,  therefore,  the 
qoestion  as  to  where  the  potatoes  were  to  be 
delivered  under  the  terms  oC  the  contract 
should  have  been  submitted  to  the  Jury  un- 
der all  the  facts  and  drcnmstances  proved. 

[4]  Upon  another  trial  the  jury  should  be 
Instructed  that,  if  they  should  find  that  un- 
der the  contract  plaintiff  was  to  deliver  the 
potatoes  to  defendants  at  a  Texas  common 
point,  then  they  will  further  find  whether 
the  potatoes  contracted  for  were  delivered 
and  tendered  to  defendants  at  such  point 
within  a  reasonable  time  after  plaintiff  re- 
ceived the  order  to  shlp^ 

For  the  error  hereinbefore  pointed  out,  the 
judgment  of  the  trial  court  is  here  reversed, 
and  the  cause  remanded. 

He  versed  and  remanded. 


COLONIAL  LAND  &  LOAN  CO.  v.  JOPLIN. 
(No.  7266.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

March  0,  1916.    Rehearing  Denied 

March  23,  1916.) 

1.  STIPmATIONS  *=»18(1)— Btebct. 

Where  the  mortgagee  of  a.  naisery  c<m»- 
pany  secured  a  money  judgment,  with  a  fore- 
closure of  its  lien  upon  the  land,  providing  that 
an  order  of  sale  would  issue,  in  course  of  the 
nursery  company's  receivertttiip,  commanding 
the  property  to  be  sold  on  execution  subject 
to  approval  of  the  court,  and  such  mortgagee's 
assignee  stipulated  In  court,  as  recited  in  the  or- 
der of  sale  of  the  property,  that  the  title  to  the 
nnisery  stock  should  not  pass  with  the  sale  of 
the  land,  sad  acquiesced  in  the  order  of  the 
court  that  the  sale  of  the  land  should  be  made 
subject  to  the  right  of  the  receiver  or  his  as- 
signees to  remove  the  stock,  such  assignee,  after 
sale  of  the  land  to  itself,  could  not  enjoin  the 
sale  or  removal  of  such  stock. 

PBd.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  It  41,  45,  47,  54;  Dec.  Dig.  €=» 
18(1).] 

2.  IWJtTNCnON   «=>7  —    POBEfttOSTBR   —    AS- 

sioiTES  or  jTTDoinatF— Remkdt  by  Appeai.. 
Where  the  assignee  of  a  foreclosure  judg- 
ment against  a  nursery  company  in  the  hands  of 
a  receiver  was  not  satisfied  with  the  terms  of  the 
order  of  sale  requiring  the  land  and  nursery 
stock  to  be  sold  separately  and  denying  its 
right  of  lien  upon  the  stock,  its  remedy  was  to 
appeal,  and  not  to  buy  in  the  land  and  then  seek 
to  enjoin  the  receiver  from  selling  or  removing 
fbt  stock. 

(Ed.  Note.— For  other  cases,  see  Injonction, 
Cent.  Dig.  §}  6,  84;   Dec  Dig.  <S=»7.1 

8.  MoBTeAOzs  $=»133  —  Bxtent  of  LnR  — 

NuBSBBT  Stock. 

Whether  nursery  stock,  prinm  facie  a  part 
of  the  realty,  is  subject  to  the  lien  of  a  mort- 
gagee of  the  land  depends  upon  the  intention  of 
the  parties  at  the  time  the  mortgage  was  ex*, 
eoted. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §8  260,  264,  ?65;  Dec.  Dig.  «=3l33.] 


4.  MoBTQAOBs  i8=>13S  —  BxTEira  OF  LiKN  — 

NiTBSEKT   Stock— IlTTENTTON. 

Where  a  nursery  company  mortgaged '  its 
land,  if  it  was  contemplated  by  the  parties  that 
the  company  should  have  the  right  each  year  to 
sell  the  nursery  stock  without  accounting  to  the 
mortgagee  for  the  proceeds,  and  such  right  was 
exercised  by  the  company,  it  was  the  intention 
of  the  parties  that  the  nurserv  stock  was  to  be 
regarded  as  personalty  not  subject  to  the  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {|  280,  264,  265;   Dec.  Dig.  «s>133.] 

5.  mobtgages   $=9133— pxopebty   covjsbed— 
Cbops. 

Crops  grown  upon  land  covered  by  a  mort- 
gage are  personsl  property  of  the  mortgagor,  and 
not  subject  to  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f|  260,  264,  265 ;   Dec.  Dig.  <S=133J 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Chas.  B.  Ashe,  Judge. 

Suit  by  the  Colonial  Land  ft  Loan  Com- 
pany against  Paul  W.  JopHn,  receiver.  From 
an  order  refusing  an  application  for  tempo- 
rary Injufictlon,  plaintiff  appeals.    Affirmed. 

Bryan  &  Bryan,  of  Houston,  for  appellant 
Sam,  Bradley  ft  Fogle,  of  Houston,  for  ap- 
pellee. 


PLKASANTS,  <X  J.  This  appeal  is  from 
an  order  of  the  Judge  of  the  Eleventh  ju- 
dicial district,  refusing  an  application  for 
temporary  Injtmction  In  a  suit  for  injunction 
brought  by  appellant  against  the  appellee. 
The  facts  upon  which  the  Injunction  ,was 
sought  are  as  follows :  The  property  of  the 
Alvin  Japanese  Nursery  Company,  a  private 
corporation,  was  placed  in  the  hands  of  a 
receiver  in  September,  1914,  and  its  business 
as  the  owner  and  seller  of  nursery  stock,  con- 
sisting of  fruit  trees,  ornamental  trees, 
shrubs,  vines,  etc.,  and  its  business  as  the 
grower  of  an  orange  orchard  was  continued 
under  the  orders  of  the  court  by  the  receiv- 
er. On  March.  31,  1915,  the  Lumberman's 
National  Bank  of  Houston,  Tex.,  intervened 
in  the  case,  and  asked  for  a  foreclosure  of 
certain  deeds  of  trust  liens,  the  first  of 
which  had  been  given  In  1909,  and  the  sec- 
ond, which  was  but  in  effect  an  extension  o£ 
time  of  the  first  indebtedness,  was  given  in 
1914,  and  both  deeds  of  trust  covered  that 
portion  of  the  land  owned  by  the  Nursery 
Company  upon  which  it  had  and  was  grow- 
ing Its  said  nursery  stock.  On  June  2,  1915, 
the  court  entered  a  judgment  in  favor  of  the. 
bank  for  $29,225.72,  with  10  per  cent  inter- 
est per  annum  thereon  from  date,  together 
with  a  foreclosure  of  said  liens  upon  the 
land,  and  providing  that  an  order  of  sale 
would  issue  in  due  course  of  the  receivership, 
commanding  that  said  property  be  seized  and 
sold  under  execution  subject  to  the  approval 
of  the  court.  On  July  5,  1915,  the  bank  sold 
and  assigned  its  said  Judgment  to  the  appel- 
lant, Colonial  Land  ft  Loan  Company,  .which 
company,  on  October  13,  1915,  intervened  in 
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the  case,  and  on  tbe  23d  of  October,  1915, 
filed  a  moti<Hi  asking  that  tbe  court  order  a 
sale  of  the  property  covered  by  Its  judg- 
ment Hen,  and  the  court  thereupon  appoint- 
ed commissioners  to  sell  all  of  the  property 
of  the  nursery  company  at  private  sale  and 
report  tbe  same  to  the  court  The  appellant, 
having  been  the  only  bidder  at  private  sale, 
and  its  bid  having  been  rei)orted  to  the  court, 
a  hearing  was  had  thereon,  and  on  the  lOtb 
day  of  December,  1015,  the  court  refused  to 
confirm  tbe  bid,  and  ordered  the  land,  exclu- 
sive of  tbe  nursery  stock,  sold  at  public  sale 
by  the  commissioners  on  the  first  Tuesday  in 
January,  1916,  subject  to  the  approval  of 
the  court.  On  December  13,  1915,  the  court 
filed  its  conclusions  of  fact  and  lavr  With  ref- 
erence to  the  nursery  stock,  a  copy  of  which 
findings  is  attached  to  the  appellant's  peti- 
tion and  Injunction  herein,  and  marked  "Ex- 
hibit A,"  in  wUch  tbe  court  found  that,  from 
tile  facts,  the  nursery  stock  was  not  a  part 
of  the  realty,  but  was  perscMtal  pnverty,  and 
not  subject  to  appellant's  deeds  of  trust 
liens.  Afterwards  the  land,  exclusive  of  the 
nursery  stock,  was  offered  at  public  sale,  on 
the  first  Tuesday  in  January,  1916,  and  tbe 
only  bid  made  for  the  land,  exclusive  of  the 
nursery  stock,  was  that  of  the  appellant, 
and  afterwards,  uiwn  the  hearing  of  the 
confirmation  of  this  sale,  at  tbe  suggestion 
of  the  court,  tbe  appellant  made  an  addition- 
al bid  or  raise  on  its  bid,  and  tbe  court  con- 
firmed the  sale  and  ordered  a  deed  made  to 
appellant  for  the  land.  After  crediting  ap- 
pellant's judgment  indebtedness  with  the 
amount  bid  for  tbe  land,  there  was  a  bal- 
ance due  appellant  of  something  over  $10,- 
000  on  its  judgment  At  tbe  sale  of  the  land 
in  January,  in  addition  to  its  bid  for  the 
land,  appellant  bid  the  further  sum  of  $14,- 
000  for  the  nursery  stock,  the  amount  of 
said  bid  to  be  credited  with  the  balance  due 
on  appellant's  Judgment  after  crediting  said 
judgment  with  tbe  amount  bid  for  tbe  land. 
This  bid  of  appellant  for  the  nursery  stock 
was  not  recommended  for  confirmation  by 
the  master  in  chancery,  to  whom  tbe  report 
of  sales  .was  referred,  for  tbe  reason,  as 
stated  in  bis  report  "that  it  was  unnecessary 
for  him  to  pass  upon  it  as  It  did  not  appear 
to  be  regular  or  In  conformity  with  the 
court's  order  of  sale" ;  but  the  master  found 
that  tbe  value  of  tbe  nursery  stock  was  $20,- 
000.  The  court  rejected  appellant's  bid  for 
the  nursery  sto<&  The  order  of  December 
10th,  before  referred  to,  by  which  the  court 
refused  to  confirm  the  first  sale  of  all  of  the 
property  and  ordered  the  sale  of  the  land  and 
the  nursery  stock  to  be  made  separately, 
contains  tbe  following  recitals: 

"The  Colonial  Land  &  Loan  Comj^any,  with- 
out waiving  its  claim  that  the  said  nursery 
stock  is  now  subject  to  its  lien,  and  that  by 
reason  thereof  it  has  the  right  to  follow  the  pro- 
ceeds of  the  sale  of  such  stock,  having  stipulat- 
ed bx  open  court  that  tbe  status  of  such  nursery 
stock  (as  to  whether  it  is  subject  to  such  UmO 


shall  not  be  held  to  be  affected  by  a  sale  of  saU 
land  upon  which  said  nursery  stock  Is  situated 
prior  to  a  sale,  (»  severance  of  snch  noraeiy 
stock — that  is,  that  the  nursery  stodc  on  tbe  land 
at  date  of  sale  will  not  pass  by  sale  of  the  land 
because  of  the  fact  that  the  sto<^  was  on  the 
land  at  date  of  sale,  in  this  connection — it  is  far- 
ther ordered  that  the  sale  of  the  lands  npon 
which  the  nursery  stock  is  edtuated  shall  be 
made  subject  to  the  right  of  the  receiver  or  his 
agsigns  to  remove  the  nursery  stock  at  any  time 
prior  to  March  1,  1916." 

To  tbe  action  of  tbe  court  in  holding  the 
nursery  stock  as  being  personal  property  and 
not  subject  to  its  mortgage  lien,  the  Colonial 
Land  &  Loan  Company  exeats,  and  to  all 
of  which  tbe  Citizens'  State  Bank  of  Alvin, 
Tex.,  excepts.  After  tbe  confirmation  of  the 
sale  of  tbe  land  and  tbe  refusal  of  the  court 
to  confirm  appellant's  bid  for  the  nursery 
stock,  it  filed  this  sidt  for  an  injunction  to 
restrain  the  receiver  from  selling  or  re- 
moving tbe  nursery  stock.  In  addition  to  tbe 
facts  before  set  out  the  petition  alleges  (and 
it  is  an  admitted  fact)  that  tbe  nursery  com- 
pany is  insolvent  and  unless  appellant  sub- 
jects the  nursery  stock  to  the  payment  of  the 
balance  due  upon  Its  judgment,  it  will  lose 
said  balance. 

[1]  In  bis  order  refusing  the  application 
for  injunction  the  trial  judge  states  that  the 
Injunctioa  was  refused  because  he  was  of 
opinion  that  the  nursery  stock  was  not  a 
part  of  the  realty,  and  therefore  not  subject 
to  appellant's  Uen,  but  that  if  it  could  be 
considered  a  part  of  the  realty  the  injunction 
should  be  granted.  We  think  it  clear  that 
the  injunction  was  properly  refused,  regard- 
less of  the  question  of  whether  appellant  has 
a  lien  on  the  nursery  stock  to  secure  tbe  pay- 
ment of  the  balance  of  its  judgm^it  The 
agreement  of  appellant  recited  in  the  order 
of  sale,  before  set  out  that  the  title  to  the 
nursery  stock  should  not  pass  by  the  sale 
of  the  land,  and  its  acquiescence  in  the  order 
of  the  court  "that  the  sale  of  the  land  upon 
wliich  the  nursery  stock  is  situated  shall  be 
made  subject  to  the  right  of  the  receiver  or 
his  assigns  to  remove  the  nursery  stock  at 
any  time  prior  to  March  1,  1916,"  Is  a  com- 
plete answer  to  appellant's  claim  at  a  right 
to  enjoin  the  sale  or  removal  of  the  nur- 
sery stock. 

[2]  Appellant  cannot  claim  that  tbe  title 
to  the  nursery  stock  passed  to  it  by  its  pur- 
chase of  tbe  land  under  the  terms  of  the 
order  of  sale  before  set  out  The  oaly  right 
that  it  preserved  to  itself  in  said  order  was 
the  right  to  assert  the  claim  that  the  pro- 
ceeds of  the  sale  of  the  nursery  stock  sboold 
be  subjected  to  its  U^i,  and  it  cannot  in 
violation  of  the  terms  of  the  order  under 
which  it  purchased  the  land,  enjoin  the  sale 
and  removal  of  the  nursery  stock.  If  aK)el- 
lant  was  not  satisfied  with  tbe  terms  of  the 
order  of  sale,  which  required  the  land  and 
nursery  stock  to  be  sold  s^arately  and 
dolled  Its  claim  of  Uen  up(«i  the  nursery 
stock,  it  should  have  appealed  ther«£rom. 
Having  acquiesced  la  the  order  of  sale.  It  is 
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boond  by  Its  tenns,  and  the  receiver  cannot 
be  enj(^ed  from  selling  ot  removing  the 
nnrseiT  stock. 

[S]  This  conclusion  will  require  the  affirm- 
ance of  the  order  of  the  trial  Judge,  and 
this  opinion  could  properly  end  here.  In 
view,  however,  of  the  fact  that  when  the 
norsery  stock  has  been  sold  appellant  is  not 
predoded  from  asserting  Its  claim  of  lien 
opoa  the  proceeds  of  such  sale,  we  deem  it 
proper  to  say  that,  in  our  opinion,  the  ques- 
tion of  whether  the  nursery  stock  on  the  land 
is  subject  to  appellant's  lien  depends  upon 
the  intention  of  the  parties  at  the  time  the 
trust  deed  was  executed.  The  rule  is  stated 
by  Jones  in  the  Law  on  Mortgages  of  Real 
Property  ([5th  Ed.]  vol.  1,  page  35)  as  fol- 
lows: 

"Trees  and  shrubs  planted  in  a  nurserj;  gard^ 
for  the  temporary  puniose  of  cultivation  and 
growth  antil  they  are  fit  for  market,  and  then 
to  be  taken  up  and  acid,  pass  by  a  mortgage  of 
the  land,  so  that  neither  the  mortgagor  nor  his 
assigns  or  creditors  can  remove  them  as  per- 
nonal  property.  One  claiming  that  trees  and 
shnibB,  whetber  growing  naturally,  or  planted 
and  cultivated  for  any  purpose,  are  not  part  of 
the  realty  must  show  special  circumstances 
whidi  take  the  particular  case  out  of  the  general 
rule;  he  must  show  that  the  parties  intended 
that  they  should  be  regarded  as  personal  chat- 
tels. The  mere  fact  that  the  trees  and  shrubs 
were  the  stock  in  trade  of  the  mortgagor  in  his 
bosinesa  as  a  nursery  gardener  is  insufficient 
for  this  purpose.  l%ey  are  prima  facie  parcel 
of  the  land,  unless  spedally  excepted,  and  in 
the  aame  way,  unless  specially  excepted,  pass  to 
a  mortgagee.  Although  planted  by  the  mortga- 
gor after  the  execution  of  the  mortgage,  they  be- 
come a  part  of  the  realty  and  part  of  the  mort- 
gage secnrity." 

[4]  If  the  evidence  Justifies  the  conclusion 
that  at  the  time  the  mortgage  was  executed 
it  was  contemplated  by  the  parties  that  the 
mortgagor  should  have  the  right  each  year 
to  sell  the  nnrsery  stock  without  accounting 
to  the  mortgagee  for  the  proceeds  of  such 
sales,  and  that  this  right  has  been  exerdsed 
by  the  mortgagor  continuously  since  the  ex- 
ecution of  the  mortgage,  we  think  It  should 
be  held  that  it  was  the  intention  of  the  par^ 
ties  that  the  nursery  stock  placed  or  grown 
on  the  land  was  to  be  regarded  as  personal 
property,  and  not  subject  to  the  mortgage. 
natcblns  v.  Masterson,  46  Tex.  651,  26  Am. 
Rep.  28& 

[S]  It  is  a  settled  role  of  decision  in  this 
state  that  crops  grown  upon  land  covered  by 
a  mortgage  are  personal  property  of  the 
mortgagor,  and  not  subject  to  the  mortgage. 
Willis  V.  Moore,  89  Tex.  628,  46  Am.  Rep. 
284. 

While  tmder  the  general  mie  above  quoted 
nursery  Stock  is  prima  facie  a  part  of  the 
realty,  when  the  circumstances  In  the  par- 
tlcnlar  case  show  ft  was  the  intention  of  the 
parties  to  the  mortgage  that  it  should  be 
regarded  as  personal  property,  it  is  not  any 
more  snbject  to  the  mortgage  on  the  land 
than  would  be  a  growing  crop. 


In  accordance  with  the  conclusions  before 
expressed  the  Judgment  of  the  court  below  is 
affirmed. 

Affirmed. 


SLAUGHTER,  County  Treasurer,  ▼.  KNIGHT, 

County  Com'r,  et  al.     (No.  78.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Feb.  17,  1916.) 

1.  Counties  «=s>9S(1) — OimcniS— Liabiuix 
or  Official  Bond—Statutb. 

Under  Sp.  Acts  28th  Leg.  e.  25  (Special 
Road  Law  for  San  Augustine  Uoonty)  S  I,  pro- 
viding tliat  the  members  of  the  commissioners' 
court  of  the  county^  aliall  be  ex  officio  road  com- 
missioners of  their  respective  districts,  and 
that  one  shall,  before  entering  npon  the  duties 
of  his  office^  in  addition  to  bis  required  bond  as 
commissioner,  execute  a  bond  of  $1,(X)0,  with 
sureties,  conditioned  that  he  shall  faithfully  per- 
form all  duties  required  of  him  by  law  or  the 
commissioners'  court,  etc,  the  sureties  on  the 
official  bond  of  a  county  commissioner  as  such 
were  not  responsible  for  his  illegal  drawing  or 
receiving  money  from  the  county  as  ex  omdo 
road  commissioner. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Di^.  fS  141,  142 ;   Dec.  Dig.  «=98(1).] 

2.  Counties  «=>101(6)— Ofjiokbs— Liabilitt 
FOB  DKFADIT— P1.EADINQ  ANn  Pboof. 

■  In  suit  by  the  treasurer  of  San  Au^stine 
eonnty,  where  the  petition  showing  upon  its  face 
an  action  laid  against  a  county  commissioner 
and  the  sureties  on  his  bond  for  the  unlawful 
collection  of  moneys  as  such  commissioner,  does 
not  warrant  recovery  against  him  individualiy 
for  defaults  committed  by  him  as  ex  officio  road 
commisEDoner  under  the  special  road  law  for 
the  county  (Sp.  Acts  28th  Leg.  c.  25). 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  J  157 ;   Dec.  Dig.  *=>101(6).] 

3.  COXJBTS    «=120— DlSTBIOT    COUKTS— JUBIS- 

DioTioNAL  Amount. 

The  district  court  had  no  Jurisdiction  of 
the  county  treasurer's  suit  against  a  county 
commissioner  to  recover  $120  unlawfully  collect- 
ed from  the  county ;  the  amount  being  below  its 
jurisdiction. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  413-436;   Dec  Dig.  «=3l20.J 

4.  Counties  «=3lOl(e)— Liability  op  Offi- 
CEB  —  iLLKOAi:,  Collection  of  Monxt  — 
Pleading. 

In  suit  by  the  treasurer  of  Ban  Augustine 
county  against  a  county  commissioner  and  Iiis 
sureties  to  recover  moneys  unlawfully  collected, 
the  allegation  of  the  petition  "that  said  account 
[of  parUes  for  road  work]  was  approved  and  or- 
dered paid  by  the  county  corhmissioners'  court, 
and  on  the  same  date  county  warrant  No.  477 
was  issued  and  deUvered  to  said  defendant  in 
payment  therefor,  and  that  said  warrant  was 
paid  on  the  same  date  by  treasurer's  dieck  No. 
390,"  was  insufficient  as  faiUng  to  charge  that 
the  warrant  was  issued  in  favor  of  defendant 
commissioner,  that  he  collected  it,  or  that  he 
bad  pecuniary  interest  in  it. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  157;  Dec  Dig.  «=>101(6).] 

5.  Counties  <3=s>206(l)—OLAilfs— Allowance 
— CoNCLnsrvENEss— Void  Obdeb  —  Statuts. 

Under  Const  art  5,  |  8,  providing  for  ap- 
peals from  commissioners'  courts  to  district 
courts  with  such  exceptions  as  may  be  provided 
bjf  law,  and  in  view  of  Vernmi's  Sayles'  Ann, 
Civ.  St.  art.  6866,  providing  for  an  appeal  to 
the  district  court  from  a  judgment  of  the  com- 
rnissioners'  court,  assessing  damages  after  tnk- 


^sbVot  othar  oawa  ■•• 


Muua  tople  and  KBT-NUUBER  la  all  Key-Nnmbersd  Dlsest*  and  ladexei 

Digitized  by  LjOOQ  l€ 


540 


184  SOUTHWESTERN  REPORtEB 


(Tex. 


ing  land  for  public  roads,  the  only  provision 
for  appeal  from  a  judgment  of  the  commission- 
ers' court  to  the  district  court,  where  the  com- 
missioners' court  of  San  Augustine  county  or- 
dered and  allowed  to  a  county  commissioner 
without  le^al  authority  amounts  claimed  by  him 
in  connection  with  roadwork,  such  jud^ent  of 
the  commissioners'  court,  in  excess  of  its  juris- 
diction, allowing  and  ordering  illegal  warrants, 
was  subject  to  collateral  attack. 

(Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  fg  322,  823,  826,  327;  Dec  Dig.  <S=> 
206(1).] 

Appeal  from  District  Ck>urt,  San  Augustine 
County;    A.  B.  Davis,  Judge. 

Suit  by  G.  W.  Slaughter,  Treasurer  of  San 
Augustine  County,  against  W.  K.  Knight, 
County  Commissioner  of  Precinct  No.  1,  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

J.  W.  Mlnton,  of  Hemphill,  and  T.  H. 
Downs,  of  San  Augustine,  for  appellant  Da- 
vis &  Ramsey,  of  San  Augustine,  for  appel- 

MIDDLEBROOK,  3.  This  Is  .a  suit, 
brought  in  the  district  court  of  San  Augus- 
tine county,  T%x.,  by  the  county  treasurer, 
against  W.  K.  Knight,  county  commissioner 
of  preftlnct  No.  1,  said  county,  and  the  sure- 
ties on  his  oflSclal  bond,  as  county  commis- 
sioner of  precinct  No.  1  of  said  county,  al- 
leging unlawful  collection  and  holding  of 
money  belonging  to  said  coimty  by  said  com- 
missioner. The  suit  Is  brought  under  spe- 
cial road  law  for  said  county,  enacted  by  the 
Twenty-Eighth  Legislature. 

The  charges  are:.  (1)  That  he  collected  $30 
at  the  end  of  each  quarter,  or'  $120  for  the 
year  1911,  as  county  commissioner  of  said 
county  for  reviewing,  etc.,  the  public  roads  of 
said  county,  when  under  the  special  road  law 
for  said  county,  he  could  collect  only  $80  for 
the  entire  year ;  (2)  that  he  collected  $78  for 
work  done  on  roads  by  Teel  and  Hanks, 
and  that  such  collection  was  without  warrant 
of  law ;  (3)  that  he  collected  $12  for  letting 
and  receiving  bridges,  and  sudi  collection 
was  without  warrant  of  law.  Plaintiff  also 
alleged  presentation  by  said  Knight  of  these 
different  claims  to  the  commissioners'  court 
of  said  county,  the  approval  of  said  claims 
by  the  commissioners'  court,  issuance  of  war- 
rants by  said  court  (m  the  county  treasurer, 
and  payment  of  the  same  by  the  county  treas- 
urer of  said  county.  l%e  total  amount 
charged  to  have  been  Illegally  collected  is 
$120.  The  petition  alleges,  also,  the  election 
of  said  Knight  as  commissioner  of  precinct 
No.  1  for  said  county,  bis  qualification  as 
sudi  official,  and  the  execution  of  the  statu- 
tory bond  by  him  for  the  sum  of  $3,000  as 
such  officer,  with  Sam  Parker  and  John 
Thompson,  Jr..  sureties  on  the  bond,  and 
the  approval  of  the  bond  by  the  commission- 
ers' court,  and  pleaded  the  bond  In  htec  ver- 
ba. The  bond  Is  for  the  faithful  perform- 
ance of  his  duties  as  county  commissioner. 

Defendant  ICnlght   answered  by   general 


and  special  exception  and  general  denial 
The  exceptions  are  to  the  effect:  (1)  That 
defendant  Is  charged  with  liability  as  a  road 
cdmmlssioner  under  act  of  the  Twenty-Eighth 
Legislature,  but  the  petition  falls  to  show 
that  be  qualified  as  such  commissioner;  (2) 
that  under  the  special  road  law  for  San  Aii- 
gustine  county,  county  commlssioQers  are 
made  ex  officio  road  commissioners,  and  such 
commissioners  are  required  to  qualify  and 
give  bond  In  the  sum  of  $1,000  for  faithful 
performance  of  duty  and  properly  accounting 
for  all  moneys,  tools,  and  property  of  the 
county  coming  Into  the  possession  of  such 
ex  offldo  road  commlssimer ;  (3)  that  the  pe- 
tition falh9  to  show  lack  of  authority  of  the 
commissioners'  court  to  pay  the  sums  of  mon- 
ey charged  to  have  been  illegally  received; 
(4)  that  the  petition  fails  to  show  wherein 
or  how  the  defendant  is  liable  to  the  county 
for  the  money  claimed ;  (6)  tliat  the  petition 
showed  voluntary  payment  by  the  commis- 
sioners' court  of  the  money  charged  to  hare 
beffli  Illegally  collected ;  (6)  that  the  petition 
showed  payment  of  the  various  sums  by  the 
commissioners'  court,  but  failed  to  charge  the 
receipt  of  such  money  as  a  part  of  the  de- 
fendant's special  duty,  and  that  he  violated, 
the  conditions  of  his  official  bond  to  faithful- 
ly perform  his  duty  as  county  commissioner, 
as  required  of  him  under  the  law. 

Defendants  Parker  &  Thompson  adopted 
the  answer  of  defendant  Knight,  so  far  as 
applicable,  and  urged  further  special  excep- 
tion to  the  effect  that  the  petition  charged 
them  as  sureties  on  said  Elnlght's  bond  as 
county  commissioner,  etc.,  and  as  such  sure- 
ties liable  for  said  money,  but  that  the  Twen- 
ty-Eighth Legislature  had  made  a  special 
road  law  for  San  Augustine  county,  which 
was  then  In  force,  and  said  law  created  the 
office  of  road  superintendent  for  said  county, 
and.  In  the  absence  of  appointment  of  such 
superintendent,  making  the  county  c(Hnmls- 
siouer  ex  ofiicio  road  commissioner  of  said 
county,  and  requiring  them  to  give  bond  as 
such  in  the  sum  of  $1,000  for  faithful  per- 
formance of  duty  and  properly  accounting 
for  all  property  of  the  county  coming  Into  the 
possession  of  such  ex  officio  road  commission- 
er; and  that  such  bond  was  another  differ^ 
ent  and  additional  bond  to  the  bond  as  re- 
quired under  the  law.  In  the  sum  of  $3,000 
for  a  county  commissioner,  and  that  sucn 
bond  as  ex  officio  road  commissioner  was 
made  payable  to  the  count?  Judge  of  San  Ao- 
gustine  county  for  the  benefit  of  the  road  and 
bridge  fund  of  said  county ;  and  that  the  pe- 
tition failed  to  show  the  quallflcatlon  of  said 
Knight  as  such  ex  officio  road  commissioner 
and  his  execution  of  bond  as  such  commis- 
sioner ;  and  that  the  petition  sought  to  hold 
them  liable  for  acts  of  the  county  commis- 
sioner, which  could  have  been  performed,  un- 
der the  law,  only  in  his  capacity  of  ex  offi- 
cio road  commissioner. 

The  honorable  trtal  court  mstaloed  the 
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exceptions  to  the  petition,  and  the  only  as- 
signment of  error  presented  for  our  con- 
sideration Is: 

"The  court  erred  in  Buatalnlng  the  general  ex- 
cei>tioiiB  of  tiie  defendant  to  the  plaintiff's  p«ti> 
tion." 

But  one  proposition  la  presented  onder 
tills  assignment,  which  is  as  foUows: 

"The  facts  set  ont  In  plaintiff's  petition  show 
a  good  cause  of  action  against  appellees,  and  the 
cauae  should  have  been  heard  on  its  merits." 

To  support  this  proposition,  appellant  cites 
Special  Laws  of  Texas,  Twenty-Eighth  Leg- 
islature, 1903,  p.  149,  SS  14.  16. 

"Sec.  14.  £ach  county  commissioner,  when 
acting  as  road  commissioner,  shall  be  entitled  to 
J2.00  per  day  for  servicee  actually  performed ; 
provided,  that  he  shall  not  receive  more  than  <30 
p«r  quarter.  Said  per  diem  shall  be  paid  out 
of  the  road  and  bridge  fund,  when  the  account 
shall  have  been  approved  by  the  commissioners' 
court,  and  the  court  shall  not  approve  said  ac- 
count unless  the  commissioner  presenting  it  shall 
make  oath  that  the  account  is  just,  due,  and 
unpaid,  and  said  account  shall  specify  the  num- 
ber of  days'  work  actually  performed  by  him, 
and  that  it  was  necessary  to  be  done  under  the 
circumstances,  and  if  he  worked  only  a  part  of 
a  day,  the  number  "of  hours  worked  shall  be  stat- 
ed, and  no  commissioner  shall  be  entitled  to  pay 
as  road  commissioner,  either  for  himself  or  dep- 
ot;, while  he  is  performing  the  duties  of  county 
commissioner,  nor  shall  he  receive  any  addition- 
al pay  than  that  provided  by  this  section  for 
inspection  of  his  road,  or  other  road  service." 

"Sec.  16.  The  oflSce  of  county  superintendent 
of  public  roads  and  bridges  is  hereby  created, 
and  the  commissioners'  court  of  San  Augustine 
ceunty  may  at  its  first  regular  term  after  this 
law  shall  have  taken  effect  appoint  a  county  su- 
perintendent of  pubhc  roads  and  bridges,  who 
shall  hold  his  office  until  removed  by  said  court, 
hi  which  case  there  shall  be  another  appointed  to 
fill  such  vacancy.  Such  county  superintendent 
of  roads  and  bridges  shall  be  a  person  of  good 
character,  executive  alnUty,  and  versed  in  road 
working,  and  shall  be  a  freeholder  in  the  county 
of  San  Augustine.  Such  superintendent  shall 
bare  charge  of,  shall  direct  the  labor  of  county 
convicts  when  doing  load  duty,  and  all  the  hands 
placed  under  him,  and  may  through  the  direc- 
tioa  of  the  commissioners'  court  employ  other 
bands  to  labor  on  the  public  roads,  provided, 
that  such  hand  or  hands  shall  not  cost  at  the 
rate  of  more  than  $1.00  per  day.  •  •  •  Such 
counQr'  superintendent  of  public  roads  and 
bridges,  before  entering  upon  the  discharge  of 
bis  duties,  shall  take  the  oath  of  office  prescrib- 
ed by  law,  and  shall  enter  into  a  bond  in  the 
EQm  of  $2,000,  with  two  or  more  good  and  suf- 
ficient sureties,  to  be  approved  by  a  commission- 
ers' court,  and  *  *  *  to  be  Bled  by  the  clerk  of 
San  Augustine  county  and  his  successors  in  of- 
fice in  trust  for  the  road  and  bridge  fund  of  San 
Augustine  county,  and  to  be  conditioned  for 
the  faithful  performance  of  aU  the  duties  of  his 
office.  •  *  •  That  when  a  connty  superin- 
tendent of  public  roads  is  appointed  the  county 
commissioners  shall  receive  no  compensation  as 
road  commissioners,  exc^t  $30  for  inspecting 
the  road  once  a  year." 

[1]  Jt  Is  to  be  noted  that  section  1  of  the 
special  road  law  for  San.  Augustine  county 
piOTldeB: 

"That  the  monbers  of  the  commissioners' 
conrt  of  San  Augustine  county  shall  be  ex  offido 
road  commissioners  of  their  respective  districts 
and  under  the  direction  of  the  commissioners' 
coort  ahsn  have  charge  of  all  teams.  »  •  • 
ilaeh  of  said  commissioners  shsll  before  enter- 
ing upon  the  duties  of  his  office,  in  addition  to 
Us  recular  Itond  ••  commissioner,   execute  a 


bond  of  $1,'000  with  two  or  more  good  and  suffi- 
cient  sureties,    payable    to    the'  county    judge 

*  *  *  for  the  use  and  benefit  of  the  road  and 
bridge  fund ;  conditioned  that  he  shall  well  and 
faithfully  perform  all  the  duties  required  of 
him  by  law,  or  by  the  commissioners'   court 

*  *  *  and  that  he  will  account  for  all  mon- 
ey or  property  belonging  to  the  county  that  may 
come  into  his  possession ;  *  *  *  that  connty 
commissioners  shall  not  be  allowed  any  commis- 
sion when  a  deputy  road  commissioner  has  been 
appointed." 

Under  this  law  It  Is  clear  that  the  bonds- 
men of  County  CSommlssioner  E^lgfat,  sued  lu 
this  case,  could  not  be  responsible  for  any  of 
his  acts  as  ex  officio  road  oonunlssloner.  It 
Is  also  clear  that  the  suit  is  one  based  upon 
allegations  of  Illegal  drawing  or  receiving 
money  from  San  Augustine  connty  as  such 
road  commissioner ;  for  under  this  law  tf  no 
road  superintendent  Is  appointed,  the  several 
county  commissioners  are  made  ex  officio 
road  commissioners,  and  are  required  to  give 
another  and  different  bond  as  such  official, 
for  another  and  different  purpose,  and  with 
different  conditions  in  said  bond.  This  be- 
ing tme,  it  could  not  be  argued  that  bonds- 
men for  him  as  county  commissioner  could 
be  held  liable  for  any  Illegal  act  or  draw- 
ing of  money  frorti  the  connty  by  sudi  county 
commissioner,  when  acting  In  matters  In  which 
the  law  succinctly  makes  him  another  and 
different  officer,  to  wit,  ex  officio  road  com- 
missioner. 

[2]  There  is  an  altematiTe  plea  in  this 
case,  asldng  for  judgment  against  County 
Commissioner  W.  K.  Knight  Individually, 
if  it  should  be  found  that  he  and  his  sureties 
are  not  jointly  llabl&  We  do  not  believe  the 
pleadings  in  this  case  would  warrant  such 
finding,  because  the  petition  shows  upon  Its 
face  a  different  action  pleaded  from  the  <me 
that  would  have  to  be  proved;  1.  e.,  an  ac- 
tion laid  against  a  county  commissioner,  when 
the  facta  pleaded  show  that  aU  the  proof  that 
could  be  introduced  would  be  as  to  acts  of 
another  and  different  officer,  under  a  dif- 
ferent bond,  for  a  different  amount,  and  pr6- 
Tidlng  for  different  conditions  under  the 
Qiecial  road  law  for  San  Augustine  county. 

[3]  Again,  if  the  bondsmen,  Parker  ft 
Thompson,  are  not  liable  under  the  pleadings, 
as  we  have  already  determined,  then  It  would 
necessarily  follow  that  the  district  court  was 
without  jurisdiction  to  try  the  case  and 
render  any  judgment  against  Connty  Commis- 
sioner Kni^t,  for  in  such  case,  the  amount, 
$120,  is  below  the  jurisdiction  of  the  district 
court 

[4]  In  paragraph  9  of  plalntifrs  petition, 
he  alleges  that  W.  K.  E:nlgbt  presented  his 
account  to  the  commissioners'  court  for  $28 
for  work  on  roads  with  Teel  &  Hanks,  and 
also  $40  for  20  days'  work  on  roads  with  Teel 
&  Banks,  and  again  $10  for  S  days'  work 
with  Teel  &  Hanks,  giving  the  date  of  the 
presentation  of  such  claim,  its  allowance,  the 
warrant  number,  and  the  payment  of  the 
iwaniant    ty    the    county    treasurer.  .These 
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amounts,  added  to  the  amount  alleged  to 
bare  been  drawn  for  three-quarters  of  the 
jrear  1911  by  Commissioner  Knight,  Illegally, 
In  absence  of  the  suit  being  ui>on  the  official 
^oml  of  County  Commissioner  Ejilght,  would 
not  make  a  sufficient  amount  to  give  the  dis- 
trict court  Jurisdiction;  but  if  the  amount 
was  sufficient,  after  adding  the  vouchers  in 
favor  of  Teel  &  Hanks  to  the  umount  whldi 
was  audited  to  County  Commissioner  Knight 
himself,  under  the  pleadings  of  this  case,  the 
general  exception  was  well  taken,  because 
the  pleadings  nowhere  charge  that  County 
-Commissioner  Knight  had  any  interest  In  nor 
were  the  vouchers  for  Teel  &  Hanks  assigned 
to  him  or  that  he  was  In  any  pecuniary  way 
affected  by  such  vouchers,  or  the  money  in 
payment  of  them.  One  cannot  tell  from 
reading  the  petltlba  but  that  County  Com- 
missioner Knight  drew  the  warrants  of  Teel 
A  Hanks  and  cashed  them,  and  delivered  the 
money  to  Teel  &  Hanks,  or  that  be  employed 
Teel  &  Hanks  to  do  the  work,  put  in  an  ac- 
count for  them,  drew  the  warrant,  and  dellr- 
ered  it  to  Teel  &  Hanks,  or  drew  the  war- 
rant, cashed  it,  and  delivered  the  money  to 
Teel  &  Hanks.  The  exact  verbiage  of  the 
allegation  as  to  the  cashing  of  said  warrants 
is  as  follows: 

"That  said  account  was  approved  and  ordered 
paid  by  the  said  court,  and  on  the  same  date, 
county  warrant  No.  477  was  issued  and  deUv- 
ered  to  said  defendant  in  payment  therefor,  and 
that  said  warrant  was  paid  on  the  same  date 
by  treasurer's  check  No.  300." 

The  same  allegation  Is  made  as  to  the  dif- 
ferent vouchers  charged.  Such  allegation 
does  not  charge  that  the  warrant  was  issued 
in  favor  of  County  Commissioner  Knight  It 
does  not  charge  that  he  collected  the  war- 
rant, nor  does  it  charge  that  he  had  any  pe- 
cuniary interest  In  the  warrant,  and  there- 
fore falls  to  charge  a  cause  of  action  against 
him;  and  we  think  there  was  no  error  by 
the  h<morable  trial  court  In  sustaining  the 
exception ;  and  appellant's  assignment  of  er- 
ror is  therefore  overruled. 

[S]  Appellees  present  a  counter  proposition 
to  the  affect  that  the  several  amounts  charg- 
ed to  have  been  Illegally  collected  by  Com- 
missioner Knight  as  shown  by  the  petition, 
having  been  allowed  and  adjudicated  by  the 
commissioners'  court,  and  the  Judgment  of 
said  court  regularly  entered,  such  Judgment 
and  action  of  the  court  is  res  adjndicata  of 
the  subject-matter,  and  is  not  subject  to  col- 
lateral attack.  We  do  not  agree  with  this 
assimiptlon  of  the  law,  but,  on  the  contrary, 
hold  that  if  the  several  amounts  allowed  by 
the  commissioners'  court  to  the  county  com- 
missioner were  not  provided  for  by  law,  and 
the  commissioners'  court  acted  without  le- 
gal authority  In  auditing  and  allowing  said 
amounts,  in  such  event  the  court  exceeded  its 
authority  and  Jurisdiction,  and  such  Judg- 
ment of  the  court,  allovrlng  and  ordering 
such  illegal  warrants,  is  subject  to  collateral 


attack.  There  is  a  variance  In  authorities 
on  this  subject ;  but  we  think  this  has  been 
settled  by  our  Supreme  Court  Article  5,  {  8, 
of  the  Constitution  of  Texas  provides  for  ap- 
peals from  commissioners'  courts  to  district 
courts,  "with  such  exceptions  and  under 
such  regulations  as  may  be  provided  by  law." 
Article  6866,  Vernon's  Sayles'  CivU  Statutes, 
provides  for  appeal  from  a  Judgment  of  & 
commissioners'  court,  assessing  damages  for 
taking  land  for  public  roads,  to  the  district 
court  This,  so  far  as  we  have  been  able  to 
find,  is  the  only  provision  by  the  LegislBtnre 
for  appeal  from  a  Judgment  or  order  of  the 
commissioners'  court  to  the  district  court. 
So,  in  the  Instant  case,  there  is  no  ai^>eal 
provided  by  law  from  the  Judgment  of  the 
commissioners'  court,  allowing  the  several 
amounts  complained  of  to  Commissioner 
Knight;  and,  such  being  the  case,  if  the; 
were  illegal  claims,  they  could  not  be  legally 
allowed  by  the  commissioners'  court ;  and  If 
they  were  not  legally  allowed,  the  commis- 
sioners' court's  action  was  a  nullity,  and  the 
order  void,  and  therefore  subject  to  collater- 
al attack.  McEinney  v.  Bobinson,  84  Xez. 
496,  19  S.  W.  699. 
The  action  of  the  tiial  court  Is  affirmed. 


PECK  V.  MURPHX  ft  BOLANZ.    (Na  7443.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
March  4,  1916.) 

1.  BxEOunoN  «=s>333— Bktubn— Statdte. 

An  execution  when  issued  and  placed  in 
the  hands  of  an  ofiScer  is  returnable  under  Vei^ 
non's  Sayles'  Ann.  Civ.  St  1914,  art  3730,  in  30. 
60,  or  90  days,  if  so  directed  by  the  plaintiff  or 
his  attorney,  and  if  no  return  day  is  specified,  is 
returnable  on  the  first  day  of  the  next  term  of 
the  court  whence  it  is  issued. 

[Ed.  Note.— For  other  eases,  see  E^xecutioD, 
Cent  Dig.  §g  1002-1004;   Dea  Dig.  «=>.333.] 

2.  Limitation  or  Actions  ^=>22(8)— Liabil- 

ITT  FOB  PAIZUBE  TO  LbVY  ANU  RETURN  ES- 
ECTJTIOW. 

An  acticm  by  the  asBignee  of  a  judgment  un- 
der Rev.  St  1911,  arts.  3776,  3777.  to  recover 
the  amount  thereof  aeainst  the  sheriff  and  the 
sureties  on  his  official  bond  for  refusal  to  lev; 
and  return  such  execution,  accruing  90  days  aft- 
er the  issuance  of  the  executioo,  was  barred  by 
the  five-year  statute  of  limitationB. 

[EM.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  109;  De&  Dig.  «=a 
22(^.] 

3.  LnuTATtoN   or  Actions  «=s>111 — Susps5- 
siON  OF  LiuiTATioN — Injunction. 

In  such  case  the  fact  of  a  judgment  enjoin- 
ing the  issuance  and  levying  of  an  execution  un- 
der the  judgment  assigned  to  plaintiff,  entered 
after  the  issuance  and  return  day  of  the  execu- 
tion, which  did  not  restrain  the  assignee  from 
proceeding  against  the  sheriff  for  refusal  to  ler? 
and  return  execution,  and  which  only  enjoined 
the  levy  of  any  execution  then  in  the  hands  of 
the  sheriff  or  the  issuance  and  levy  of  any  execu- 
tion subsequent  to  the  rendition  thereof,  did  not 
interrupt  the  statute  of  limitation. 

[BXl.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  521;  Dec.  Dig.  «=>11L] 


«s»For  other  catM  see  sam«  topic  and  KKT-NUMBBR  Is  aU  Kar-Mumbared  Dlgrats  and  Indezw 
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4.  LnoTAnoN  or  Aotionb  «39l92(3)  —  Oon> 
CKAUcEifT  or  Gavsb  or  Aoraoit  —  auxoa- 

IIOIV& 

In  such  case  allegations  of  an  injunction 
against  the  issuance  and  levy  of  any  execution 
under  the  judgment  against  the  property  of  the 
jadgment  debtor,  procured  to  mislead  plaintiff 
to  believe  that  he  had  no  cause  of  action  against 
the  sheriff  for  failure  to  execute  and  return  the 
execution  issued  on  the  judgment,  withont  alle- 
gation aa  to  what  diligence  he  had  used  to  dis- 
cover the  alleged  fraud,  or  that  it  could  not  have 
been  discovered  by  the  exercise  of  ordinary  dili- 
gence in  time  to  save  a  proceeding  from  being 
barred  by  the  statute,  were  InsuflScient  to  show 
any  suspension  of  the  statate  of  limitation. 

[£d.  Note.— For  other  caaes,  see  Liaitatlon 
of  Action*,  Cent  Dig.  {  701;  Dec.  Dig.  «=» 
192(3).] 

5.  liiKiTAnoR  or  Actions  «=>100<11)— Fbaud 
— Disco  VEBT—liACHES. 

When  the  fraud  relied  upon  to  prevent  the 
running  of  limitation  is  unknown  to  the  injured 

girty  or  is  concealed,  lapse  of  time  will  not  be 
ches  barring  relief,  unless  such  party  has  failed 
to  use  reasonable  diligence  to  discover  the  fraud ; 
and  fraud  prevents  the  ronnlng  of  the  statute 
only  until  its  diacovery,  or  until  by  the  exercise 
of  reasonable  care  it  might  have  been  diacovored. 
[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
.Actions,    Cent.   Dig.    i  400;    Dec   Dig.    «=» 

looai).] 

6.  LnoTATioN  or  Actions  €=>111  —  Sttspew- 
8ION — Injunction. 

In  a  statutory  action  by  the  assignee  of  a 
judgment  against  the  former  sheriff  and  his  sure- 
ties to  recover  the  amount  of  a  judgment  for  his 
refusal  to  levy  and  return  execution,  the  action 
of  the  sheriff  and  his  sureties  in  obtaining  a 
judgment,  perpetually  enjoining  plaintiff  from 
any  proceedings  against  the  sheriff,  suspended 
the  running  ol  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  521 ;  Dea  Dig.  «s>lll.] 

7.  Shebitto  and  Constables  ®=»159— RErcs- 
AL  to  Lkvt  and  Return— Action  AoAiNn 
Sbebot— PuBADme. 

In  anch  proceeding  where  plaintiff  pleaded 
that  the  sheriff  in  a  cross-action  bad  obtained  a 
perpetual  injanctiott  against  any  statutory  pro- 
ceeding on  his  official  bond  to  recover  the  amount 
of  the  judgmMit,  without  alleging  anything  to 
relievo  bim  of  the  legal  effect  of  such  injunction, 
the  sheriff's  general  demurrer  was  properly  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  M  372-382;  Dec.  Dig. 
«=>159.] 

&  Apfkai.  and  Bbbob  «=>73&— Assionkknt 

of  b2bb0b— fobm. 

An  assignment  of  error  in  that  the  oouit 
erred  ia  ezcuaing  the  parties  to  go  to  try  anoth- 
er caae,  and  in  dismissing  without  any  oppor- 
tunity to  argne  or  to  amend  was  not  entitled  to 
consideration  because  presenting  two  separate 
and  unrelated  questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i{  8028,  8029;  Dec.  Dig.  «=» 
736.] 

9.  Apfkai.  and  Ebbob  «=9742(1)  —  Assign- 
kehtb  of  Bbbob— Fobm—Rkcobo. 

Such  assignment  of  error  was  not  entitled 
to  consideration  where  it  did  not  include  a  brief 
statement  in  snbstance  of  the  proceedings  or  a 
part  thereof  contained  in  the  record  sufficient  to 
explain  and  supnort  the  contention  made  as  re- 
quired by  rule  81  for  Courts  of  Civil  Appeals 
(142  S.  W.  xiiiD. 

[Ed.  NotOj — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000;  Dec.  Dig.  <e=>742(l).] 


10.  AmsAT.  and  Ebbob  «s9236C2)— Pbesinta- 
noN  of  QnxsTioNS  in  TtetAi.  Ooubt— Ri- 

QUEST  TO  Amend. 

If  plaintiff  desired  to  amend  his  motion 
against  a  sheriff  before  the  court  sustained  the 
defendant's  demurrer  thereto,  he  should  have  re- 
quested the  court's  permisuon  to  amend,  and 
upon  refusal  should  nave  reserved  a  bill  of  ex- 
ception thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  1885;  Dec.  Dig.  (S=>2.36(2).] 

11.  ArPEAL  AND  Ebbob  «=9960(1)— Shebifps 
AMD  Constables  ^3159  —  SvincABT  Revb- 

DDES— DiBORETION  OF  l^IAL  COUBT— RUUNQ 

ON  De&tcbrsb. 

The  action  of  the  trial  court  in  sustaining  a 
demurrer  to  appellant's  motion  against  a  sheriff 
and  his  sareties  withont  hearing  appellant's  re- 
ply argument  and  in  refusing  to  allow  appellant 
to  argue  his  exceptions  to  the  special  answer, 
was  largely  within  its  discretion,  and  would  not 
be  reviewed,  where  no  abuse  was  shown  by  tike 
recwd. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  |  8834;  Dec.  Dig.  <S=9960(1) ; 
Sheriffs  and  Constables,  Cent  Dig.  {§  872-382 ; 
Dec.  Dig.  «=s»169.] 

12.  Appeai.  AND  Ebbob  «=>742(1)  —  Assign- 
ment OF  Ebbob  —  STATEmnr  —  Rule  or 
Coobt. 

An  assignmeat  of  error  in  that  the  trial 
court  stopped  appellant  while  he  was  reading  his 
amended  motion  for  a  new  trial  and  entered  an 
order  striking  out  and  dismissing  the  motion,  not 
supported  by  any  statement  requiAd  by  rule  31 
for  Courts  of  Civil  Appals  (142  S.  W.  xiU) 
was  not  entitled  to  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3000;   Dec.  Dig.  iS=»742(l).] 

13.  New  TMal  «=9l54  —  Stbieinq  Out  —  At- 
tack ON  Judge. 

The  trial  court  while  authorised  to  elimi- 
nate from  a  motion  for  a  new  trial,  any  irrele- 
vant and  scurrilous  matter,  was  not  authorized 
by  reason  of  such  matter  to  strilie  out  the  en- 
tire motion. 

[Ed.  Note:— For  other  cases,  see  New  Trial, 
Cent  Dig.  fd  S12,  313 ;   Dec.  Dig.  «=9l54.] 

14.  Apfkai.  and  Ebbob  «s»iar2  —  H*Bin.w 
Ebbob— Striking  Out. 

Error  in  striking  out  and  refusing  to  con- 
tnder  appellant's  motion  for  a  new  triai  was 
harmless,  where  the  case  went  off  on  demurrers 
to  appellant's  petition  or  motion,  and  no  mo- 
tion for  a  new  trial  in  the  district  court  was 
essential  to  appellant's  right  to  have  that  court's 
action  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4233^ ;  Dec.  Dig.  «=>1072.] 

Appeal  from  District  Court,  Dallas  Conn> 
ty;  E.  B.  Mnse,  Judge. 

Action  by  H.  D.  Peck  against  Murphy  & 
Bolanz,  In  wldch  Herman  Kmegel,  assignee 
of  the  Judgment  tor  plaintitr,  moved  for  a 
recovery  of  the  amount  thereof  against  J. 
Roll  Johnson,  as  former  sberiiT,  and  tbe 
sureties  on  his  official  Ixnid.  Motion  dis- 
missed, and  Kraegel  appeals.    Affirmed. 

Herman  Kraegel,  of  Dallas,  in  pra  per. 
Jeff  Word,  of  Dallas,  for  appellee. 


TALBOT,  J.  On  the  28tb  day  of  April. 
1914,  the  appellant,  Herman  Kruegel,  filed  a 
motion  in  the  district  court  of  Dallas  county, 
Tex.,  against  J.  Roll  Johnson,  as  former  sher- 
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iff  of  said  county,  and  Jobn  H.  Gaat<m,  Jobn 
A.  OrowduB,  and  C.  H.  Alexander,  as  sare- 
tles  on  tbe  official  bond  of  tbe  said  Johnson  as 
such  Blieriff,  to  recover,  under  articles  3776 
and  3777  of  tlie  Revised  Statutes  of  1911, 
11,135.80,  tlie  amount  of  Judgment  rendered 
In  the  above-entitled  cause  In  favor  of  H.  D. 
Peck,  and  against  Murphy  &  Bolanz,  a  firm 
composed  of  J.  P.  Murphy  and  Charles  V. 
Bolanz.  On  May  21,  1914,  the  appellant  filed 
an  amended  motion  on  which  the  case  went 
to  trial.  Tliis  amended  motion  alleges,  in 
substance,  so  far  as  is  material  to  state,  that 
the  said  J.  Boll  Johnson  was  on  November 
4, 19(^,  duly  elected  sheriff  of  Dallas  county, 
Tex.;  that  he  duly  qualified  as  such  sherUI 
by  taking'  the  oath  of  office  and  executing 
bond  as  required  by  law  in  the  sum  of  $10,- 
000,  with  the  said  John  H.  Gaston,  John  A. 
Crowdus,  and  C.  R.  Alexander  as  sureties 
thereon ;  that  on  October  22,  1895,  there  was 
duly  rendered  in  the  Forty-Fourth  district 
court  of  Dallas  county  in  Uie  said  cause  of 
H.  D.  Peck  V.  Murphy  &  Bolanz,  a  judgment 
against  J.  P.  Murphy,  Charles  F.  Bolanz,  and 
said  Murphy  &  .Bolanz,  for  the  sum  of  $1,- 
135.80,  .with  costs  and  Interest  from  said 
date;  that  no  appeal  had  ever  been  taken 
from  said  Judgment,  that  It  had  not  been  set 
aside  or  canceled,  had  never  been  paid  or 
otherwise  satisfied  or  released,  and  that  H.  D. 
Peck  caused  the  first  execution  to  be  issued 
thereon  in  July,  1896;  that  In  July,  1901, 
the  said  H.  D.  Peck  for  a  valuable  considera- 
tion assigned  and  transferred  said  Judgment 
to  the  appellant  herein,  Herman  Kruegel,  and 
that  said  Kruegel  is  now  and  has  been,  ever 
since  said  assignment  and  transfer,  the  legal 
owner  and  holder  of  said  Judgment;  that 
he  caused  said  Judgment  to  be  abstracted  and 
recorded  In  the  Dallas  county  Judgment  rec- 
ord and  had  thereafter  the  second  execution 
Issued  thereon  and  placed  In  the  hands  of 
the  said  J.  BoU  Johnson,  one  of  the  appellees 
herein,  for  levy  upon  and  sale  of  property 
belonging  to  the  Judgment  debtors ;  that  said 
Johnson  under  an  unlawful  and  corrupt  con- 
spiracy and  collusion  with  the  Judgment 
debtors  willfully  and  corruptly  returned  said 
second  execution  without  making  the  levy 
thereon,  marked,  "no  proi)erty  found,"  when 
said  debtors  were  solvent  with  sufficient  prop- 
erty in  sight  subject  to  execution  sale.  The 
said  motion  further  alleges  that  thereafter,  on 
February  9,  1903,  appellant,  Kruegel,  caused 
the  third  execution  to  be  Issued  on  said  Judg^ 
ment  and  delivered  the  same  to  the  said  J. 
Boll  Johnson,  as  sheriff  of  Dallas  county, 
Tex.,  with  Instructions  to  levy  the  same  upon 
a  vacant  lot,  No.  3,  block  4,  Oakland  Cemetery 
near  Dallas,  belonging  to  Chas.  F.  Bolanz, 
one  of  the  Judgment  debtors,  and  subject  to 
levy  and  execution  sale ;  but  that  said  John- 
son, under  and  in  furtherance  of  the  afore- 
said collusion  and  conspiracy,  without  legal 
cause  and  contrary  to  appellant's  rights,  with 
fraudulent  and  corrupt .  intent,  willfully  and 


corruptly  ftUled  and  refoaed  to  make  a  levy 
on  aald  lot  pointed  out  to  Mm,  or  on  any 
other  property  belongrlng  to  either  of  said 
Judgment  debtors,  when  he  could  have  dcme 
so  and  made  the  money;  that  said  Johnson 
under  and  In  furtherance  of  the  aforesaid 
collusion  and  conspiracy,  without  legal  ex- 
cuse or  ground  for  not  making  the  levy  as 
aforesaid,  and  without  l^al  right,  failed  to 
make  return  of  said  third  execution  to  the 
clerk  of  the  court  that  issued  It.  The  prayer  of 
the  petition  is,  in  substance,  that  the  appellees 
be  required  to  answer  and  show  cause  wby 
they  should  not  be  ordered  to  pay  to  relator 
(appellant)  the  full  amount  of  the  said  Judg- 
ment with  interest  and  costs,  and  that  upon 
final  hearing  appellant,  Kruegel,  have  Judg- 
ment against  said  appellees  for  the  amount  of 
said  Judgment,  interest,  and  costs.  The  ap- 
pellees, on  May  13, 1914,  answered  the  motion 
of  the  said  Kruegel  by  general  and  special  de- 
murrers and  special  answer.  The  general 
demurrer  is  in  the  usual  form,  asserting  that 
appellant's  motion  showed  no  cause  of  action, 
and  prayed  Judgment 

The  first  special  demurrer  is  to  the  effect 
that  appellant's  motion  or  petition  shows  on 
Its  face  that  his  cause  of  action,  if  any  be 
ever  had,  la  barred  by  the  statutes  of  limi- 
tation. 

In  their  answer  on  the  facts  they  'plead 
specially  the  statute  of  limitation  in  bar  of 
appellant's  right  to  recover;  they  deny  that 
said  Judgment  rendered  against  said  Murphy 
&  Bolanz,  in  favor  of  said  Peck,  was  a  valid 
subsisting  Judgment  in  force  and  effect  In 
February,  1903,  and  allege  that  on  Septem- 
ber 8,  1898,  said  lifurpby  and  said  Bolanx 
filed  their  petition  for  adjudication  in  bank- 
ruptcy, in  the  United  States  District  Court, 
and  were  adjudged  bankrupts;  that  said 
Peck  Judgment  was  scheduled  by  them  re- 
spectively as  a  liability  against  them,  and 
that  Peck  proved  up  his  said  Judgment 
against  them  in  said  court,  and  the  same 
was  allowed  and  established  by  said  court, 
as  a  provable  claim  against  them  In  favor 
of  said  Peck.  That  on  June  8,  1899,  said 
Murphy  and  said  Bolanz  were  duly  discharg- 
ed of  all  their  said  debts  by  said  court,  and 
said  Peck .  Judgment  was  thereby  discharged 
against  them.  They  further  aver,  among  oth- 
er things  we  deem  unnecessary  to  state,  that 
on  the  29th  of  December,  1903,  said  Bolanz 
and  his  wife  and  said  Murphy  filed  in  the 
Forty-Fourth  district  court  of  Dallas  coun- 
ty, their  petition  against  said  Kruegel  and 
said  Peck,  and  against  said  Johnson,  as  sber^ 
iff  of  Dallas  county,  said  cause  being  styled 
and  numbered  on  the  docket  of  said  court, 
"Chas.  F.  Bolanz,  et  al.  v.  Herman  Kruegel 
et  al..  No.  23151,"  in  which  suit  said  plain- 
tiffs alleged,  among  other  things,  that  In  Sep- 
tember, 1898,  said  J.  P.  Murphy  and  said 
Chas.  F.  Bolanz  each,  were  on  their  own 
petition,  adjudged  bankrupt  by  -the  United 
States  District  Court  at  Dallas;   and  that 
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on  Jnae  8,  1899,  Oay  eadi  reeelved  from 
said  court  tbeir  dlBchaigee  m  bankruptcy, 
^Ischarglns'  eack  «t  tkem  from  all  debts  and 
chilma  against  tbem  wMcb  ozlsted  <m  Se]>- 
tember  8, 1898.  That  In  said  bankraptcy  pro- 
«eedlngB,  said  Jodgment  of  said  Peck  was. 
scbedoled  by  them  as  part  of  tbeir  llabtll- 
ties,  and  same  yrna  duly  proved  ap  by  said 
Peck  against  them  and  allowed  by  the  ref- 
«ree  In  bankruptcy,  that  the  same  was  a 
provable  claim  against  them  in  bankmptey, 
etc.;  aad  that  they  and  each  of  them,  and 
said  firm  of  Murphy  ft  Bolana,  had  been  re- 
leased and  discharged  from  all  liability  on 
said  Judgment  thweby.  That  on  November 
23, 1904,  said  Forty-FonrOi  district  court  did 
render  a  Judgment  in  said  case,  and  among 
otber  matters  did  adjudge  and  decree  that 
said  3.  P.  Mundiy  and  said  Ghas.  F.  Bolanz 
and  said  Murphy  ft  Bolanz  were  discharged 
by  their  said  bankruptcy  from  llabUtty  on 
said  Judgment  of  said  Peck. 

The  appellant,  Kruegel,  by  supplemental 
motion  filed  September  4,  1914,  demurred 
generally  and  specially  to  appellee's  answers, 
and  in  reply  thereto  admitted  that  J.*  P.  Mur- 
phy and  C%a8.  F.  Bolanz  each  received  a 
general  disdiaige  in  bankruptcy  from  the 
federal  court  at  Dallas,  sitting  in  bankruptcy 
on  or  about  the  dates  mentioned  in  appellees' 
answer,  bat  denied  that  the  firm  of  Murphy 
ft  Bolans  ever  received  any  such  discharge. 
He  further  denied  that  the  discharge  receiv- 
ed by  the  said  3.  P.  Murphy  and  Ghas.  F. 
Bolanz  released  them  or  either  of  them,  or 
the  firm  of  Murphy  ft  Bolanz,  from  llaUUty 
on  the  Peck  Judgment  He  alleges  that  the 
discharge  the  said  J.  P.  Murphy  and  Charles 
F.  Bolanz  received  released  them  only  from 
such  debts  and  liabilities  as  are  not  specially 
excepted  by  law  from  the  operation  of  a 
discharge  in  bankruptcy,  and  that  the  Peck 
Judgment  is  such  a  debt  as  is  specially  ex- 
cepted by  law  from  such  discharge;  "tliat 
said  Judgment  claim  was  felcmiously  and 
cormptly  created  t^  the  bankrupts  J.  P. 
Uurpby  and  Charles  F.  Bolanz,  on  felonisb 
fraud,  having  on  or  about  July,  1888,  as  a 
firm  of  investment  bankers,  styled  Murphy 
ft  BolaoE,  in  a  fiduciary  capacity  feloniously 
misappropriated  to  themselves  and  embezzled 
said  H.  D.  Peck's  cash  money  htid  by  them 
and  to  be  by  them  loaned  and  invested  in 
real  estate  loans  and  security  for  said  Peck's 
sole  use  and  benefit,  on  commission  to  be 
paid  by  the  borrower  of  the  mon^:  And  all 
under  false  and  pretended  temporary  ln!<ol- 
vency  and  a  t)remeditated,  prearranged  and 
fraudulent  business  failure  and  deed  of  as- 
rignment  dated  July  26, 1893,  to  hinder,  delay, 
deceive,  cheat,  and  swindle  their  over  400 
patrons,"  etc.  Appellant,  Kmegel,  also  ad- 
mits the  tmditlon  of  the  Judgment  of  the 
Forty-FonrOi  district  court,  rendered  No- 
vemb^  23,  1904,  in  case  No.  23151  as  plead- 
ed by  defendants  adjudging  that  they  were 
diaCbarged  in  bankruptcy  from  said  Peck 
1S4  S.W.-85 


Jadgment,  bat  avmte  In  substance  that  said 
Judgment  was  null  and  void:  First,  1>ecau6e 
the  fMeral  courts  have  exdudve  Jurisdic- 
tion over  all  bankruptcy  matters;  secraid, 
because  at  the  time  of  the  rendition  of  said 
Judgm^t  in  case  No.  23151,  Judge  Morgan 
was  Judge  of  said  court  and  presided  at  the 
trial  and  Judgment,  and  he,  with  a  number 
of  others,  were  creditors  of  said  Murphy  ft 
Bolanz,  and  that  he  in  a  fraudulent  arrange- 
ment with  them  was  paid  In  full  while  Peck 
and  the  others  got  nothing  and  that  he  was 
thus  disqualified  to  preside  and  that  appel- 
lant protested  to  his  presiding,  etc.;  third, 
because  an  Inspection  of  the  said  Judgment 
shows  that  appellant  and  the  clerk  of  said 
court,  H.  W.  Jtmes,  and  his  successors  in 
office,  were  enjoined  and  restrained  from 
Issuing  or  canUng  to  be  Issued  any  other  and 
further  execution  on  said  Judgment,  and 
said  sheriff  Johnson  and  his  successors  in 
office  were  enjoined  frOm  levying  any  exe- 
cution on  any  property  of  said  defendants, 
and  tliat  said  Jones  was  therefore  dlsgnali- 
fled  from  performing  any  clerical  duties  in 
said  suit,  because  he  must  have  been  a  par- 
ty to  the  suit  And  therefore  -  everything 
connected  with  said  Judgment  was  and  Is 
void. 

He  also  further  pleaded,  as  ground  why 
limitation  did  not  run  against  him,  that  by 
said  Judgment  in  Mo.  28151,  he  and  the  dis- 
trict clerk  and  his  successors  were  perpetual- 
ly enjoined  from  having  issued  and  from 
issuing  any  execution  on  said  Peck  Judg- 
ment and  said  Johnson,  as  sherifT  and  his 
successors  were  by  said  Judgment  perpetual- 
ly enjoined  from  levying  any  execution  is- 
sued thereon,  "and  thereby  attempted  to  in- 
validate, repudiate^  and  confiscate  said  Judg- 
ment and  to  show  to  ttie  world  that  relator 
(Kruegel)  had  no  such  valid  Judgment  as  he 
claimed,  and  consequently  no  cause  of  action, 
and  thereby  concealed  from  Kruegel  his  cause 
of  action  or  the  fact  that  he  had  one,  and 
misled  him  to  believe  that  he  bad  no  cause 
of  action  against  respondent  Johnson,  as 
sheriff;  whether  he  was  misled,  or  believed 
it,  or  not,  it  was  suflBclent  If  he  could  have 
thereby  been  misled  to  believe  It;"  and  fraud 
and  concealment  of  fraud  and  of  cause  of 
action,  as  well  aa  Injunction,  suspends  the 
mnnlng  of  the  statute  of  limitation  until 
the  Injunction  is  dissolved. 

Appellant  Kruegel  further  pleaded,  in  sub- 
stance, that  appellees,  in  November,  1905,  by 
a  cross-action  filed  In  case  No.  12634,  Herman 
Kmegel  v.  Murphy  ft '  Bolanz  et  al.,  then 
pending  in  the  Fourteenth  district  court  of 
Dallas  county,  in  a  motion  for  penalty  pro- 
ceeding Identical  to  this,  recovered  a  Judg- 
ment perpetually  enjoining  appellant  from 
bringing,  instigating,  and  prosecuting  any 
more  suits,  motions,  or  proceedings  against 
these  appellees  for  the  failure  of  appnllee 
Johnson  to  ei»cute  and  return  the  execution 
Involved  in  this  suit,  tmi  that  by  reason 
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of  said  Judgment  of  the  Forty-FoarOi  dis- 
trict court  of  November  23, 1904,  In  case  Na 
23161,  and  of  said  Judgment  of  tbe  Foni^ 
teenth  district  court  in  case  No.  12634,  de- 
fendants are  estopped  to  plead  '  limitation, 
and  he  pleads  said  Judgments  as  a  bar  to  the 
running  of  the  statute  of  limitations. 

On  October  29,  1914,  the  case  was  caUed 
for  trial,  and  tbe  aiwellees'  general  and  spe- 
cial exceptions  to  appellant's  motion  were 
presented  and  sustained,  and  said  motion 
dismissed.  Judgment  was  thereupon  render- 
ed that  appellant,  Kruegel,  take  nothing  by 
his  suit,  and  that  appellees  recover  their 
costs.  From  this  Judgment,  Kruegel  ap- 
pealed. 

There  are  numerous  assignments  of  error, 
but  we  shall  not  state  and  discuss  them  In 
detail.  Neither  of  them,  we  think.  Is  briefed 
as  required  by  the  rules  prescribed  by  the 
Supreme  Cionrt  for  the  preparation  of  cases 
for  submission  in  this  court.  The  principal 
questions  arising  on  the  appeal  are:  (1)  Do 
appellant's  pleadings  show  upon  their  face 
that  tbe  cause  of  action  alleged  was  barred 
by  the  statute  of  limitation  at  the  time  the 
original  motion  of  appellant  was  filed?  (2) 
Were  said  pleadings  obnoxious  to  a  general 
demurrer  on  the  ground  that  they  showed  no 
cause  of  action  against  appellees  which  ap- 
pellant was  enttUed  to  maintain?  The  sec- 
ond of  these  questions  at  least  is  fundamen- 
taL 

[1,1]  According  to  the  allegations  of  ai>- 
peUant's  amended  motion  the  execution  which 
'  the  appellee  Johnson,  as  sheriff  of  Dallas 
county,  is  charged  with  having  failed  to  levy 
and  return  was  Issued  on  the  3d  day  of  Feb- 
ruary, 1903,  and  the  original  motion  charging 
him  with  a  dereliction  of  duty  in  failing  to 
do  so  was  not  filed  until  April  28,  1914.  The 
period  of  limitation  prescribed  by  our  stat- 
ute In  a  case  of  this  character  is  5  years. 
And  an  execution  when  Issued  and  placed  in 
the  hands  of  an  officer  is  returnable  to  the 
first  day  of  the  next  term  of  the  court,  or  In 
30,  60,  or  90  days,  if  so  directed  by  the  plain- 
tiff, his  agent  or  attorney.  Vernon's  Sayles' 
Texas  Statute,  art  S7S0.  If  no  return  day  is 
specified  in  the  execution,  it  is  returnable  on 
the  first  day  of  the  next  term  of  the  court 
from  whence  it  Is  Issued.  Tillman  v.  McDon- 
ough,  2  WiUson,  Cas.  Civ.  Ot  At^.  |  62.  The 
record  does  not  disclose  whether  or  not  a  re- 
turn day  was  specified  in  the  execution  in 
question,  but  whether  there  was  or  was  not 
is  immaterial  here.  Tlie  longest  time  that 
could  lawfully  intervene  between  the  issu- 
ance of  appellant's  execution  and  the  date 
when  it  should  be  returned  was  90  days,  and 
considering  that  appellant's  alleged  cause  of 
action  accrued  90  days  after  the  issuance  of 
the  execution,  and  that  limitation  began  to 
run  from  that  date,  more  than  10  years  had 
elapsed  before  the  filing  of  his  motion  here- 
in, and  any  right  of  action  be  may  have  bad 
by  reason  of  tbe  failnre  of  appellee  Johnson 


to.  execute  and  retnm  said  execution  \ru 
barred,  nnless  the  statute  of  limitation  did 
not  run  because  of  aome  ene  or  all  of  tbe 
matters  alleged  In  aroidanoe  of  appellee's 
plea  thereof. 

[S]  The  matters  alleged,  as  reasons  wby 
the  statute  of  limitation  did  not  ran  and 
oould  not  be  invoked  as  a  bar  to  ^ypellanf  t 
right  of  recovery,  are:  (1)  That  by  a  Judg- 
ment rendered  in  the  district  court  of  Dallas 
county  on  November  23,  1904,  in  cause  Na 
23151,  styled  Charles  F.  Bolanz  et  al  v.  Her- 
man Kruegel  et  aL,  It  was  adjudged  that  J. 
P.  Munriby  and  Charles  F.  Bolans  and  the 
firm  of  Murpby  &  Bolana  were,  1^  their  dis- 
cbarges in  bankruptcy,  released  and  discharg- 
ed from  liability  on  the  Peck  Judgment,  and 
the  issuance  and  levy  of  any  execution  under 
said  Judgm^t  on  the  property  of  the  said 
Murphy  &  Bolanz,  or  either  of  them,  per- 
petually oijolned;  (2)  that  an  attempt  was 
made  by  the  procurement  of  said  Judgment 
to  thereby  invalidate,  repudiate,  and  confiis- 
cate  the  Pe<A  Judgment,  and  to  show  that 
appellant,  Kruegel,  had  no  valid  Judgment 
against  Murphy  &  Bolans,  as  claimed  by  him, 
and  conseqnei^ly  no  cause  of  action  against 
appellee  Johnson,  and  thereby  concealed  from 
appellant,  Kruegel,  bis  cause  ot  action,  of 
the  fact  that  he  had  one  and  misled  him  to 
believe  that  be  had  no  cause  of  action  against 
appellee  Johnson  as  sheriff  and,  whether  he 
was  misled,  or  believed  it,  or  not,  it  was  suf- 
ficient if  he  could  have  thereby  been  misled  to 
believe  it ;  and  (3)  that  the  appellees  herein, 
on  a  cross-bill  filed  In  cause  No.  12634,  styled 
Herman  Kruegel  v.  Murphy  &  Bolanz  et  al.. 
pending  in  the  Fourteenth  district  court  of 
Dallas  county,  a  proceeding  identical  with  the 
present  one,  recovered  a  Judgment  perpetu- 
ally enjoining  appellant  from  bringing  and 
prosecuting  any  more  suits,  motions,  or  pro- 
ceedings against  tbem  on  the  alleged  cause  of 
action  in  this  suit  It  is  dear,  we  think, 
that  neither  the  first  nor  the  second  forego- 
ing matter  alleged  by  the  appellant  was  suf- 
ficient to  prevent  the  operation  and  bar  of 
the  statute  of  limitation.  The  Judgment  en- 
joining the  issuance  and  levy  of  execution 
under  the  Peck  Judgment  was  rendered,  ac- 
cording to  appellant's  pleadings,  long  after 
the  Issuance  and  return  day  of  the  execution, 
which  he  charges  appellee  Johnson  refused 
to  levy  and  return,  and  in  no  sense  retrained 
or  attempted  to  restrain  the  appellant  Crom 
proceeding  against  the  said  Johnson,  onder 
the  articles  of  the  statute  upon  whlcdi  the 
present  action  is  based,  for  the  alleged  fail- 
ure on  his  part  to  levy  and  return  said  ex^ 
cutton.  Said  Judgment,  according  to  appel- 
lant's allegations,  bad  no  other  etCect  than  to 
enjoin  the  levy  of  any  execution  which  may 
have  been  in  the  hands  of  the  appellee  John- 
son at  the  date  of  its  rendition,  and  the  issa-  | 
ance  and  levy  of  any  executicn  subsequ«it  to 
the  rendition  thereof.  It  did  not  therefore  I 
interrui)t  the  running  of  the  statute  of  lim- 
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itatlon  and  autboilze  tbe  maintenance  of  tbls 
proceeding. 

[4,  (]  Ttte  allegatlima  to  tbe  effect  that  said 
jadgment  was  procured  for  the  purpose  and 
with  the  Intent  to  show  that  appellant,  Krue- 
gel,  bad  no  valid  Judgment  against  Murphy 
k  Bolanz  and  consequently  no  cause  of  action 
against  appellee  Johnson,  and  thereby  con- 
cealed from  appellant  bla  cause  of  action,  or 
tbe  fkct  that  he  bad  one  and  misled  him  to 
bellere  that  he  had  no  cause  of  action  against 
appellee,  etc.,  are  InsuflSdent  to  show  any  le- 
gal teason  why  the  statute  of  limitation  did 
not  commoice  and  continue  to  nm  against 
appellant's  alleged  cause  of  action.  If  It  can 
be  said  that  the  Intent  charged,  and  the  man- 
ner of  the  alleged  concealment  of  appellant's 
cause  of  action  from  blm  and  Its  ^ect  to  mis- 
lead him  as  dalmed,  would,  in  any  event,  un- 
der requisite  or  necessary  allegations,  be  suf- 
fldent  to  prevent  tbe  running  of  the  statute  of 
limitation  until  it  was,  or  by  the  use  of  rea- 
sonable diligenoe  might  have  been,  discovered 
by  blm,  still  we  think  appellant  has  failed  to 
make  such  allegations.  It  is  a  well-estab- 
lished rule  of  law  that  when  the  fraud  relied 
npon  to  prevoit  the  running  of  limitation  Is 
nnknown  to  the  injured  party,  or  Is  conceal- 
ed, lapse  of  time  will  not  be  laches  which 
bars  relief,  unless  such  party  has  failed  to 
use  reasonable  dUigmce  to  discover  the  fraud. 
But  it  Is  equally  well  settled  in  this  state 
that  fraud  prevents  the  running  of  the  stat- 
ute of  Umttations  only  until  the  fraud  Is  dls- 
oovered,  or  until  by  tbe  exercise  of  reason- 
able dlUgenoe  tt  might  have  been  discovered. 
Hnnson  v.  Hallow^,  26  Tea.  476,  84  Am.  Dea 
582;  Andlng  v.  Perkins,  29  Tear.  848:  Bre- 
mond  V.  McLean,  46  Tex.  10;  Bass  v.  James, 
83  TttK.  UO,  18  S.  W.  886;  Boren  T.  Boren, 
38  Jtx.  Civ.  Am*.  188,  86  S.  W.  48.  It  is  not 
averred  by  the  ^>pdlant  when  he  discovered 
tbe  alleged  paipose  and  fmud  of  the  appellee 
Johnson  and  othns,  in  oMalning  the  Judg- 
ment ea)<daing  tbe  Issuance  and  levy  of  ez- 
ecntion  under  tbe  Pedc  Judgment,  or  when 
be  realised  or  discovered  that  he  had  been 
misled  thereby  to  believe  he  had  no  cause  of 
action  against  the  said  Johnsm  for  falling' 
to  execute  and  return  tbe  execution  issued  on 
said  Peck  Judgment  in  February,  1903.  Nor 
does  he  allege  what  diligence  he  used  to  dis- 
cover the  alleged  fraud  or  that  it  could  not 
bave  been  discovered  by  the  exercise  of  rea- 
sonable diligenoe  in  time  to  have  enabled  him 
to  instltate  this  proceeding,  before  the  bar 
ot  statute  of  llmitatlciL  His  allegations  of 
fraud  and  the  alleged  effect  of  the  Judgmoit 
restraining  the  issuance  and  levy  of  execution 
on  the  Peck  Judgment  were  not  therefore  snf- 
Sdent  to  show  that  his  alleged  cause  of  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tion, and  consequently  that  his  motion  did 
not  disclose  on  its  face  that  it  was  subject  to 
appellee's  plea  of  llmltatiiRi  by  demurrer. 

[S]  We    think,    however,   that   the   third 
matter  mentioned  above  and  alleged  by  the 


appellant  in  his  supplemental  motion  was 
sufficient  to  show  that  appellee's  special  de- 
murrer, asserting  that  it  appeared  from  ap- 
pellant's amended  motion  filed  herein  that 
his  cause  of  action  was  barred  by  limitations, 
was  not  well  taken.  As  has  been  seen,  the 
matter  alleged  and  here  referred  to  was  that 
the  appellees  had  obtained,  by  a  cross-action 
filed  in  the  suit  of  the  appellant,  Herman 
Kmegel  v.  Murphy  &  Bolans,  No.  12634, 
then  pending  in  the  district  court  of  Dallas 
county,  Tex.,  a  Judgment  perpetually  en- 
joining and  restraining  him  from  thereafter 
bringing  or  prosecuting  suit,  motion,  or 
proceeding  against  appellee  Johnson  for  fail- 
ing or  refusing  to  levy  and  return  the  execu- 
tion Issued  on  tbe  Peck  Judgment  on  the  3d 
day  of  February,  1908.  Tbe  failure  to  levy 
that  execution  as  directed  by  appellant  and 
to  make  return  Hiereof  Is  the  basis  of  the 
present  proceeding,  and  the  Judgment  ren- 
dered in  the  cross-action  menttcmed  enjoin- 
ing appellant  from  thereafter  bringing  oc 
prosecuting  any  suit  or  proceeding  against 
appdiee  Johnson  for  such  failure  or  refusal 
was  according  to  appellant's  allegations,  ob- 
tained in  November,  1906.  This  was  long 
before  the  time  had  expired  under  the  stat- 
ute of  limitations,  within  which  appellant 
was  authorised  to  file  a  motion  against  ap- 
pose Johnson,  under  the  articles  of  tbe  stat- 
ute hereinbefore  referred  to,  to  recover  the 
penalty  denounced  in  said  statutes  for  the 
alleged  failure  to  execute  and  return  his 
said  execution.  He  was  entitled,  so  far  as 
the  question  of  limitations  is  concerned,  to 
the  full  period  of  5  years  from  the  date  his 
alleged  cause  of  action  accrued  to  Institute 
a  proceeding  to  recover  said  penalty,  and 
as  he  was  deprived  of  the  greater  portion 
of  that  time  by  the  Judgment  restraining 
him  from  bringing  and  prosecuting  such  a 
proceeding,  the  running  of  limitation  was 
thereby  suspended,  and  his  tight,  if  any  he 
otherwise  had  to  maintain  the  same,  was  not 
barred. 

[7]  But  the  trial  court,  in  addition  to  hold- 
ing that  appellant's  motion  showed  upon  its 
face  that  his  cause  of  action  was  barred  by 
the  statute  of  limitations,  held,  in  effect,  in. 
sustaining  appellee's  general  demurrer,  tiuit 
appellant's  pleadings  were  insufficient  to 
show  a  cause  of  action,  which  he  was  entitled 
to  maintain,  and  this  ruling  gives  rise  to 
the  second  principal  question  stated  in  the 
former  part  of  this  opinion,  which  we  are 
called  upon  to  decide.  TiM  trial  court,  as 
shown  by  conclusions  of  law  filed,  held  that 
if  appellant  "was  enjoined,  as  he  pleads  he 
was,  then  he  has  had  no  right  to  bring  tbls 
acti<m."  Appellant  complains  of  this  hold- 
ing of  the  court  and  says,  in  effect,  and  cor- 
rectly so  we  think,  that  the  same  had  ref- 
erence to  bis  plea  that  he  had  been  enjoined 
from  i>ringing  any  suit  or  proceeding  based 
on  his  alleged  cause  ot  action.    In  this  rule 
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of  the  court  we  tblnk  there  was  no  error. 
Tbe  appellant  pleaded,  as  we  have  ae&a,  in 
substance,  tbat  tbe  appellee  Johnson  in  No- 
vember, 1905,  in  a  cross-action  filed  In  an 
identical  proceeding  with  the  present  one 
then  pending  In  the  Fourteentb  district 
court  of  Dallas  county,  Tex.,  and  styled  Her- 
man Kruegel  v.  Murphy  &  Bolanz  et  al.,  Na 
12C34,  recovered  a  judgment  in  said  court 
against  appellant  perpetually  enjoining  and 
restraining  him  from  bringing  and  prosecut- 
ing any  more  suits,  motions,  or  proceedings 
against  appellee  and  the  sureties  on  his  offi- 
cial bond  to  recover,  under  articles  3776  and 
3777  of  the  statute,  the  amount  of  tbe  Peck 
judgment  mentioned  above  for  the  failure  on 
tbe  part  of  the  said  Johnson  to  levy  and  re- 
turn, as  directed,  the  execution  Issued  and 
placed  In  Ills  hands  under  said  judgment 
on  February  3,  1903,  and  nothing  ia  alleg- 
ed to  relieve  appellant  of  tbe  legal  effect  of 
said  injunctive  judgment  So  far  as  tiie 
pleadings  show  said  Judgment  restraining 
appellant  from  bringing  and  proaecntlng  a 
proceeding  of  the  character  now  before  this 
court  against  appellee  and  his  sureties  has 
never  been  appealed  from  or  set  aside,  and 
is  now,  and  was  at  the  time  this  proceeding 
was  instituted.  In  full  force,  and  binding  on 
appellant.  It  thus  appearing  by  appellant's 
own  pleadings  that  he  had  been  enjctoed 
by  a  Judgment  of  a  court  of  competent  Juris- 
diction from  bringing  and  prosecuting  this 
action  or  proceeding,  and  it  not  appearing 
by  appropriate  allegations  that  said  Judg- 
ment had  been  appealed  from  or  set  aside 
and  annulled,  the  general  demurrer  of  ap- 
pellees was  by  the  trial  court  properly  sus- 
tained. 

[>,  S]  It  la  assigned  that: 

"The  court  erred  when  respondent's  counsel 
had  closed  bis  argument  in  support  of  respond- 
ent's [appellee's]  general  and  special  demurrers 
to  relator's  [appellant's]  motion  for  penalty, 
and  relator  was  about  to  make  counter  arfrument 
thereto  and  just  begun,  and  as  well  argumeat  in 
support  of  his  own  general  and  special  demurrers 
to  respondent's  special  answers,  and  then  excus- 
ing the  jury  which  had  been  Impaneled  and  the 
parties  in  the  case  untU  next  morning  at  9 
o'clock  a.  m.  to  go  into  trial  of  another  case,  and 
then  next  morning  at  9  o'clock  a.  m.,  without 
giving  relator  an  opportunity  to  be  heard  or  say 
or  argue  anything  in  opposition  to  respondent's 
argument  and  demurrers  and  as  well  in  support 
of  his  own  demurrers  to  respondent's  special 
answers,  and  in  dismissing  the  case  or  motion 
thereon,  and  without  even  giving  relator  an  op- 
portunity to  amend  if  he  could  amend  his  plead- 
ug  if  insufficient  or  defective  in  law." 

This  assignmeut  ct  error  Is  not  entitled  to 
(tonsideration,  because:  (1)  It  pres^tts  two 
separate  and  unrelated  questions;  and  (2) 
because  there  Is  not  subj<^ed  thereto^  or  to 
either  of  the  propositions  urged  thereunder, 
a  brief  statement,  in  substance  of  such  pro- 
ceedings, or  part  thereof,  contained  In  the 
record  as  Is  necessary  and  suffldent  tio  ex- 
plain and  support  the  ccmtention  made,  as  is 
required  by  rule  81  (142  S.  W.  zlli) ,  prescribed 


by  the  Supreme  Court  in  regard  to  tbe  brief- 
ing of  cases  for  submission  In  this  court 
Tbe  substance  of  the  bill  of  exceptions  re- 
served to  the  action  of  the  (jourt  here  com- 
plained of,  showing  that  such  actloa  was  tak- 
en, should  have  been  stated  in  .support  of  the 
assignment  and  propositions  thereunder,  at 
least  the  page  of  the  transcript  where  such  a 
bill  could  be  found  should  have  been  stated. 
Neither  of  these  things  was  done.  Indeed, 
there  is  no  statement  whatever  in  support  of 
tbe  propositions  oontended  for.  ^pellant 
contents  himself  by  sia^ly  g<:w*1'^  that  "none 
seems  necessary." 

[10]  But,  however,  if  we  were  di^osed  to 
consider  tbe  assignment  of  error,  we  are  not 
pr^ared  to  say  the  same  points  out  reversi- 
ble »ror.  We  have  discovered  In  the  tran- 
script, without  the  aid  tbe  rules  reQuire  ap- 
pelant to  give  us  by  his  brief,  a  bill  of  ex- 
ception purporting  to  have  been  taken  and 
reserved  to  tbe  action  of  tbe  dourt  here  com- 
plained of;  but  neither  tlie  assignment  of 
error  nor  tbe  said  blU  of  exceptions  states 
that  appellant  asked  leave  before  or  after  the 
court  sustained  ajH)^ee's  exoeiitioas  to  hit 
motion  and  dismissed  bis  case  to  an^id  bis 
pleadings  or  that  appellant  desired  to  do  so. 
If  appellant  desired  to  amend  bis  motion 
after  the  court  sustained  appellee's  demur- 
rers thereto,  be  should  have  reauested  per- 
mission of  fbB  court  to  dto  so,  and  upon  re- 
fusal of  such  reauset  be  should  have  reeerr- 
ed  a  bill  of  exception  to  such  refusal  and 
made  it  appear  affirmatively  thereby  that 
such  request  had  been  made  and  refused. 
This  thre  reoocd  falls  to  show  he  did. 

[11]  In  reference  to  tbB  complaint  that  tlie 
court  sustained  8jff>eUec'B  demurrets  to  ap- 
pellant's nioUoa  without  bearing  a  repi; 
argument  by  appellant  and  refused  to  alloir 
appellant  to  argue  his  exceptions  to  tbe  spe- 
cial answer  of  appellees,  it  la  sufficient  to 
say  that  such  action  on  tbe  part  of  the  court 
was  largely  dlscretlonazy,  and  affords  no 
sufficient  ground  for  a  reversal  of  the  case, 
unless  It  is  made  clearly  to  ai^tear  that  he 
abused  bis  dlscretioo,  to  tbe  prejudice  of  ap- 
pellant. No  such  abuse  appears  by  the  rec- 
ord sent  to  this  court  On  tbe  contrary,  we 
tbiak  it  appears  that  appellant  has  not  been 
injured  by  the  ruling  of  the  court  In  these 
particyi^i's-  ^)>l8  ^  'or  the  reason  that  ap- 
pellant's pleadings  showed,  and  the  trial 
court  so  held,  as  her^obefoce  pointed  out, 
that  appellees  had  procured  in  Kovember, 
1905,  In  a  court  of  competent  Jurisdiction, 
a  Judgment  which  had  not  been  set  aside  or 
annulled,  enjoining  and  restraining  appellant 
from  bringing  and  prosecuting  any  suit  ot 
proceeding  against  appellee  for  his  failure  to 
execute  and  return  the  execution  issued 
February  3,  1903,  which  aUeged  failure  L) 
the  basis  of  this  action. 

[1 2]  The  appellant  further  asserts  that  the 
trial  court  stopped  him  while  he  was  read- 
ing Ilia  amended  motioa  tior  a  new  trial 
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herein  emd  caused  an  order  to  be  ektered  ot 
recibrd  striking  out  and  dismissing  said  mo- 
tioa,  as  a  file  paper  In  this  salt.  This  action 
oi  the  court  la  complained  of  and  made  the 
basis  of  appellant's  fourth  assigiimenit  of  er- 
ror. This  assignment,  however,  like  the  one 
just  discussed.  Is  not  entitled  to  ocouldera- 
tfon  for  the  reason  that  neither  it  nor  the 
propositions  advanced  under  it  la  supported 
by  the  statement  required  by  role  81  pnxnol- 
gated  by  the  Si4>reme  Ck>urt  for  briefing  cas« 
as  for  submission  In  the  Courts  of  Civil  Ap- 
peals. Neither  the  order  claimed  to  have 
been  entered  dismissing  the  motion  tor  a  aew 
trial  nor  a  bill  of  exceptions  reserved  to  the 
action  oi  the  court  Is  copied  or  its  substance 
stated  in  the  brief  In  support  of  the  as- 
signment. N<»r  are  we  referred  to  the  page 
of  the  transcript  where  such  an  order  or  bill 
of  exceptions  may  be  found.  In  fact  no 
statement  whatever  In  support  of  the  as- 
signment or  any  proposition  under  It  is  made. 

[13,  14]  We  find,  however,  in  going  through 
the  transcript,  what  purports  to  be  an  order 
dismissing  appellant's  motion  for  a  new  trial 
and  what  purports  to  be  a  bill  of  exceptions 
taken  to  such  action  of  the  court  In  ex- 
planation of  this  bill  of  exceptions  the  trial 
court  says,  In  effect,  that  appellant's  said  mo- 
tion was  dismissed  becanse  of  appellant's 
cruel  and  wanton  attack  therein  on  Judge 
Morgan,  formerly  judge  of  the  Forty-Fourth 
district  court  of  Dallas  county.  If,  however, 
we  were  dlElposed  to  waive  the  defective 
brietlng  of  the  assignment  of  error,  we  would 
not  feel  authorized  to  reverse  the  case  be- 
cause of  the  matter  therein  complained  of, 
notwithstanding  the  Court  may  have  erred 
in  striking  out  appellant's  motion  for  a  new 
trlaL  While  the  court  was  probably  author- 
ized to  require  the  ai^pellant  to  eliminate 
from  said  motion  any  Irrelevant  and  scur- 
rilous matter,  he  was  not,  we  are  inclined  to 
think,  authorized  because  thereof  to  strike 
out  the  entire  motion.  But  if  the  court  was 
not  authorized  to  strike  out  and  refuse  to 
consider  appellant's  motion  for  a  new  trial, 
and  If  the  mUng  was  properly  presented  by 
brief  for  review  In  this  court,  the  action 
does  not  authorize  a  reversal  of  the  case^ 
The  case  went  off  on  demnrrers  to  appel- 
lant's petition  or  m'otlon,  and  no  motion  for 
a  new  trial  In  the  district  court  was  essen- 
tial to  appellant's  right  to  have  that  court's 
action  reviewed  on  appeal.  This  being  true 
he  has  suffered  no  material  injury  by  the 
dismissal  of  said  motion  by  the  trial  court, 
and  that  action  can  furnish  no  sufficient 
reason  for  a  reversaL 

The  assignments  of  error  that  have  not 
been  mentimted  are  not  entitled  to  be  con- 
sidered, because  not  briefed  In  accordance 
with  the  rules,  or  have  been  dl^Kised  of 
against  appellant  by  what  we  have  already 
said,  or  disclose  no  reversible  error. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


W.  T.  EAWLBI6H  MBDICAIi  CO.  v.  FITZ- 
PATKICK  «t  al.    (No.  657».)* 

(Court  of  Civil  Appeals  of  Texas.     Austin.    ' 
Feb.  16,  191&    B«lieariiig  Deidcd 
March  22,  19:16.) 

1.  MONOPOUBS  «S9l7r2)  —  CONTBAOI  IN  ftX 

STRAXNT  or  Tkaoe — Statutk. 

A  contract,  whereby'  defendant  agreed  to 
buy  only  from  a  medical  company,  and  that  the 
goods  so  purchased  should  be  resold  by  him  at 
definite  prices,  fixed  by  the  medical  company, 
and  that  he  should  have  no  other  business  or 
employment,  was  violative  of  Kev.  St.  1911,  arts. 
TTW,  7796,  the  Texas  Anti-Trust  Act,  as  in  re- 
.straint  of  trade,  and  illegal  and  void  under  ar- 
ticle 7799. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  1 13 ;  Dec.  Dig.  «=>17(2).] 

2.  CouMEBCE  ®=>40(1)  —  Stats  Anti-Trust 
Act  —  Mebchandise  m  Intebstate  Com- 

MESCB. 

Where  defendant  a  resident  of  Texatf, 
agreed  with. an  Illinois  medical  company  that  it 

should  sell  him  goods  at  wholesale  prices,  to  be 
shipped  to  him  in  "Texas,  he  further  agreeing 
to  buy  only  from  the  company,  to  resell  at 
prices  fixed  by  it  and  to  have  no  other  business, 
such  contract  violative  of-  the  Texas  Anti- 
Truflt  Act  (Kev.  St.  1911,  arts.  7796,  TTSS, 
was  not  enforceable  as  toudiing  merchandise  in 
interstate  commerce,  because  the  recited  agree- 
ments relative  to  the  sale  at  fixed  prices,  etc., 
operative  after  title  to  the  goods  passed  to  de- 
fendant upon  their  arrival  m  Texas,  rendered 
the  whole  contract  illegal  and  vOld. 

[Ed.  Note.— For  otber  eases,  see  Oommerce, 
Cent  Dig.  U  29,  30;   Dec.  IHg.  ft=»40(l).] 

Error  from  District  C!oart,  Coleman  Coun- 
ty ;  John  W.  Ooodwin,  Judge. 

Suit  by  the  W.  T.  Bawlelgh  Medical  Com- 
pany against  R.  P.  Fltspatrtck  and  others. 
To  review  a  Judgment  for  defendants,  plaln- 
,tlff  brings  error.    Affirmed. 

Snodgrass,  Dibrell  &  Snodgrass,  of  Cole- 
man, for  plaintiff  In  error.  Crltz  &  Wood- 
ward, of  Coleman,  for  defendants  in  error. 

RICE,  J.  This  suit  was  brought  by  the 
W.  T.  Rawlelgh  Medical  Company,  a  private 
corporation  of  EYeeport,  111.,  plaintiff  In  er- 
ror, against  R.  P.  Fltzpatrick,  J.  E.  Seymour, 
and  C.  L.  Grable,  defendants  in  error,  to  re- 
cover $676.26,  a  balance  claimed  to  be  due 
it  by  the  former  for  merchandise  soW  by  It 
to  him,  payment  of  which  was  guaranteed 
by  said  Seymour  and  Grable.  It  was  al- 
leged by  plaintiff  In  error  that  on  the  23d 
of  November,  1909,  It  entered  Into  a  written 
contract  with  said  B.  P.  Fltzpatrick,  the  per- 
formance of  which  was  guaranteed  by  said 
Seymour  and  Grable,  whereby.  In  considera- 
tion that  plaintiff  In  error  would  sell  to  him 
on  credK,  at  wholesale  prices,  to  be  sold  by 
blm  at  retail,  certain  merchandise  therein 
mentioned,  to  be  shipped  to  him  from  Free- 
port,  111.,  to  Loraine,  Ter.,  he  bound  himself  to 
pay  for  said  merchandise  at  certain  stipu- 
lated times,  and,  among  other  things,  agreed 
to  sell  no  other  goods  than  those  sold  hlra 
by  said  company,  and  to  sell  all  such  goods 
at  regular  retail  prices  to  be  Indicated  by 


»For  ether  cases  see  lama  toplo  and  KBY-NUMBKR  in  all  Key-Numbered  Dlsnta  uid  Icdexw 

'Application  for  writ  of  error  pending  In  Supreme   Court.  ri  h   C     OOO I P 


550 


184  SODTHWBSTBRN  BBPOBTDR 


(So. 


said  company,  and  to  have  no  other  business 
or  employment;  which  contract  was  sub- 
ject to  acceptance  by  plaintiff  In  error  at  Its 
home  office,  and  to  continue  In  force  only  so 
long  as  hla  said  accomit  and  the  amount  of 
bis  purchases  were  satisfactory  to  said  com- 
pany. Defendants  In  error,  among  other 
things,  interposed  a  general  demurrer  to 
plaintiff's  petition,  on  the  ground  that  said 
contract  above  set  out,  upon  which  the  suit 
is  based,  is  vlolatlye  of  the  anti-trust  stat- 
utes of  this  state,  which  demurrer  was  sus- 
tained, and,  plaintiff  refusing  to  amend,  the 
suit  was  dismissed,  from  which  Judgment 
this  writ  of  error  is  sued  out 

Plaintiff  in  error  contends  that  the  action 
of  the  court  in  sustaining  said  demurrer  was 
incorrect  and  ought  not  to  be  upheld,  for  the 
reason  that  It  appeared  from  the  petition 
that  the  sale  and  purchase  of  the  goods  in 
question  was  a  transaction  InTolring  Inter- 
state commerce  and  therefore  did  not  come 
within  the  purview  of  the  anti-trust  statutes 
of  this  state.  So,  the  questions  presented 
for  our  conslderaClon  are:  (1)  Whether  or 
not  the  contract  set  out,  and  under  which 
the  goods  were  purchased,  is  in  violation  of 
our  anti-trust  laws;  and  (2)  if  so,  can  sudb 
statutes  be  urged  as  a  defense  to  the  pay- 
ment of  the  account,  since  the  same  was  bas- 
ed upon  and  grew  out  of  an  interstate  com- 
merce transaction? 

[1]  We  think  there  can  be  no  doubt  but 
that  said  contract  was  in  violatloa  of  articles 
7796  and  7796  of  the  Revised  Statutes  of 
1911,  and,  if  go,  was  illegal  and  void,  as 
declared  by  article  7799  of  said  statutes, 
because  defendant  Fltsqpatrick  thereby  bound 
himself  to  buy  from  no  one  but  plaintiff  in 
error,  and  that  said  goods  so  purchased 
should  be  resold  by  him  at  definite  prices, 
fixed  by  plaintiff  In  error,  and  further  agreed 
to  have  no  other  business  or  employment 
These  provisions  of  said  contract  were  in 
restraint  of  trade  and  rendered  the  contract 
illegal  and  void.  Wood  v.  Texas  Ice  &  Cold 
Storage  Co.,  171  S.  W.  497;  B".  E.  Watkins 
Medical  Co.  v.  Johnson,  162  S.  W.  394.  And 
see,  also,  Armstrong  v.  Rawlelgh  Medical  Co., 
178  S.  W.  583,  where  a  contract  for  the  sale 
of  goods  almost  exactly  similar  to  the  one 
under  consideration  was  held  to  be  in  vio- 
lation of  our  anti-trust  statutes.  See, 
also,  Fuqua  v.  Pabst  Brewing  Co.,  90  Tex. 
298,  38  6.  W.  29,  760,  35  I*  R.  A.  241;  T.  & 
P.  Coal  Co.  V.  Lawson,  89  Tex.  394,  32  S.  W. 
871,  84  S.  W.  919;  Texas  Brewing  Co.  v. 
Templeman,  90  Tex.  277,  38  S.  W.  2^. 

[2]  But  it  is  further  contended  on  Uie  part 
of  plaintiff  in  error  that  notwithstanding 
said  contract  may  be  violative  of  the  anti- 
trust statutes,  yet  said  statutes  constitute 
no  defense  here,  because  the  transaction  In- 
volves Interstate  commerce,  and  cite  In  sup- 
port of  this  contention,  among  others,  the 
following  cases:  Albertype  Co.  v.  Feist  102 
Tex.  219,  114  S.  W.  791 ;   McCaU  v.  Stiff  Dry 


Ooods  Co.,  142  S.  W.  «»;  Stein  Double 
Cushion  Tlie  Co.  v.  Fnltoa  Co.,  1S9  S.  W. 
1014 ;  Eclipse  Paint  Mfg.  Co.  T.  New  Process 
Roofing  Co.,  66  Tex.  Civ.  App.  663,  120  &  W. 
532;  Maroney  Hardware  Co.  ▼.  Goodwin 
Pottery  Co.,  120  S.  W.  1068;  Miller  T.  Good- 
man, 91  Tex.  41,  40  8.  W.  718. 

The  majority  of  the  above  cases  have  beoi 
ably  reviewed  and  dlstlngnidied  by  Mr.  Jus- 
tice Taliaferro  in  Watkins  Medical  Co.  v. 
Johnson,  supra,  from  the  case  of  Fnqoa  v. 
Pabst  Brewing  Co.,  supra,  and  shown  not 
to  be  in  conflict  therewith.  In  the  latter 
case,  notwithstanding  the  fact  that  it  was 
a  suit  to  recover  for  beer  sold  by  a  Wiscon- 
sin brewer  to  a  Texas  dealer,  and  came  with- 
in the  protection  of  the  commerce  <dause  of 
the  federal  Constitution,  yet  the  court  held 
that  the  contract  under  which  it  was  to  be 
sold,  being  in  contravention  of  oar  anti- 
trust laws,  would  prevent  the  enforcement 
of  the  claim  sued  upon,  saying,  among  other 
things: 

"It  is  clear  then,  that  when  any  shipment  of 
beer  was  delivered  under  the  contract  by  the 
company  to  Kingsbury  at  Amarillo,  the  title 
thereby  vesting  in  him,  as  we  have  seen  above, 
the  same  ceased  to  be  an  article  of  interstate 
commerce,  and,  In  so  far  as  the  contract  dealt 
with  it  thereafter,  it  was  not  a  contract  with 
reference  to  an  article  of  interstate  commerce, 
and  the  clause  of  the  Constitution  above  quoted 
does  not  prevent  said  statute  from  invalidating 
same.  He  case  then  comes  to  this:  Tbe  parties 
contracted  for  the  sale  and  purchase  oC  be^  to 
be  transported  from  Milwaukee  to  Amarillo,  to 
be  there  delivered  to  Kingsbury  and  become  his 
property.  So  far  the  transaction  was  interstate 
commerce  and  not  subject  to  state  regulation 
without  the  consent  of  Congress,  nor  did  the 
statute  undertake  in  any  way  to  regulate  or 
prohibit  same.  But  the  parties  by  the  same 
contract  voluntarily  went  further,  and  so  dealt 
with  the  subject  after  it  had  ceased  to  be  aa 
article  of  interstate  commerce,  as  to  create  a 
'trust'  as  above  shown,  in  violation  of  Qxt  stat- 
uta  A  portion  of  the  stipulations  of  the  con- 
tract being  lawful  and  others  unlawful,  the 
taint  of  illegaUty  affects  and  destroys  the  wh<rie. 
Edwards  County  v.  Jennmgs,  89  Tex.  61&  35 
S.  W.  1053.  The  commerce  clause  of  the  Con- 
stitution was  not  designed  to  protect  the  con- 
tractual rights  of  a  person  who  thus  voluntarily 
intermingles  an  otherwise  legal  interstate  com- 
merce transaction  with  an  entirely  local  and  ua- 
lawful  one.  We  are  therefore  of  tiie  opinion 
that,  independent  of  congressional  action,  the 
contract  sued  npon  was  void." 

The  same  doctrine  was  reannounced  and 
followed  in  Watkins  Medical  Co.  v.  Johnson, 
supra,  and  In  which  a  writ  of  error  was  de- 
nied October  ,  1915,  by  our   Supreme 

Court  (170  S.  W.  xvUl),  and  is  therefore  the 
latest  expression  of  that  tribunal  upon  the 
subject  See,  also,  Armstrong  v.  Rawlelgh 
Medical  Co.,  supra. 

We  think  the  facts  of  the  present  case 
bring  it  clearly  within  the  doctrine  announc- 
ed in  the  three  last  cases  Just  mentioned, 
and  must  control,  notwltlistandlng  the  con-  I 
trary  views  expressed  in  McCall  v.  Stiff  Dry 
Goods  Co.,  supra ;  for  .which  reason  we  hoid 
that  the  demurrer  was  properly  sustained. 

While  it  is  true  that  that  portion  of  the      i 
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contract  pnrrlclliig  for  fhe  sale  Imd  shipment 
of  the  merchandise  constituted  Interstate 
commerce,  and  therefore  could  not  have  been 
affected  by  the  antitrust  statutes  of  this 
state,  yet,  by  reason  of  the  fact  that  under 
the  agreement  the  title  to  the  goods  passed  to 
Fitzpatrlc^  upon  their  arrival  In  Texas,  it 
must  be  held  that  the  laws  of  this  state  there- 
after control  his  connection  therewith;  and, 
If  the  provistons  of  said  contract  above  re- 
cited were  In  contravention  of  our  statutes 
upon  the  subject,  then  the  whole  contract 
was  thereby  rendered  Illegal  and  void,  and 
no  recovery  could  be  predicated  thereon,  be- 
cause. If  a  portion  of  the  contract  is  illegal 
and  void,  the  whole  must  fCilL  See  Burck 
V.  Abbott,  22  Tex.  Civ.  App.  219,  64  S.  W. 
314,  where  it  is  said: 

"That  a  part  ot  the  consideration  for  the  con- 
tract was  lawful  can  make  no  difference.  The 
part  of  the  consideratioii  whidi  ia  illegal  taints 
the  whole,  and  the  courts  will  not  expend  their 
time  in  the  inquiry  as  to  what  part  of  it  was  law- 
ful. Nor  does  it  vary  the  rule  that  appellants 
who  invtAe  the  doctrine  are  equally  truilty,  and 
can  thus  by  their  unlawful  acts  obtain  an  uncon- 
scionable advantage.  The  policy  of  the  law  is 
to  discountenance  the  making  ot  such  contract, 
and  it  is  thought  that  this  can  be  done  in  no 
more  effective  way  than  by  refusal  to  enforce 
them,  and  this  is  done  without  regard  to  the 
effect  it  may  have  upon  the  parties  to  the  pro- 
hibited transcustion." 

In  Wegner  v.  Biering,  65  Tex.  509,  510,  the 
court  says: 

"It  is  obvious  that  when  there  is  ample  valid 
consideration  to  support  the  promise  sued  on, 
yet,  if  to  the  abundance  of  valid  consideration 
there  has  I>een  added  a  leaven  of  what  is  illegal, 
the  whole  contract  is  tainted.  Story  on  Cont 
f  5S3;  Bishop  on  Ocmt  8  471;  Pollock  on 
Cont.  S18." 

In  McNeese  v.  Carver,  89  S.  W.  432,  the 
court  says: 

"If  any  part  of  a  consideration  is  illejral,  the 
whole  consideration  la  void,  because  public  pol- 
icy will  not  permit  a  party  to  enforee  a  prom- 
ise which  he  has  obtained  by  an  illegal  act  or  an 
illegal  promise,  although  he  may  have  connected 
with  tlus  act  or  promise  another  which  is  legal" 

Believing  that  the  court  did  not  err  in  sus- 
taining the  demurrer  Its  judgment  Is  In  all 
things  affirmed. 

Affirmed. 


COFPABD  r.  FARMERS'  ft  MERCHANTS' 
STATE  BANK.  (No.  6622.)» 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  1,  1916.    Rehearing  Denied 

April  S,  1916.) 

1.  COBFOKATIONS      «=»487(1)—P0WEBS— ULTRA 
VlBEB  ACTB— ■VaLIDTTT. 

It  is  not  every  ultra  vires  act  of  a  corpora- 
tion that  is  void. 

[£d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1893,  1898 ;  Dec.  Dig.  <8=»487(1).] 

2.  CoRFOKATiovrs  «=s>426<l)— A0T6  oir  Aobnts 
—Ratification. 

An  act,  nltra  vires,  though  not  void,  may 
be  ratified  ather  by  acquiescence  of  those  charg- 


ed with  mahiigement  of  the  ebrpotaSioii  or  by 
affirmative  ratucation. 

[Ed.  Note.— For  other  cases,  see  Cocporattons, 
Cent  Dig.  SS  1596, 1702;  Dec.  Dig.  «=3426(l).i 

S.  OOBPOBATIONB  4E9468  —  POWBBS  —  MbX- 
OAHTXUC  C0XPOBATION8. 

The  mere  fact  that  the  buyer  of  notes  was  a 
mercantile  corporation  would  not  make  ultra 
vires  its  act  in  buying  such  notes  from  which  it 
might  largely  pront 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  181&-1819 ;  Dec  Dig.  «s>462.] 

4.  CoRPOBATioNs  «s>426{10)— Acts  of  Offi- 

CEB»— IdABILlTT. 

Where  money  obtained  from  a  loan  from 
the  plaintiff  bank  was  placed  to  the  credit  of  the 
defendant  corporation  and  credit  entered  in  its 
passbook,  and  used  to  purchase  coUateral  notes 
for  the  benefit  of  the  corporation,  it  could  not 
escape  Uability  on  the  loan  on  the  ground  that 
it  was  the  independent  act  of  an  offiMr. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1702,  1704,  1714;  Dec.  Dig.  «=» 
426(10).] 

5.  CoBPOBATioRs   «so414(2)— Acts   of   Om- 

CZBS— LlABILITT. 

Where  a  note  was  executed  hy  the  president 
of  the  defendant  corporation  wlthiiD  the  apparent 
scope  of  his  authority,  it  was  immaterial  on  the 
liability  of  the  corporation  how  the  money  was 
to  be  used. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  1 1641 ;  Dec.  Dig.  ^=>4U&,.] 

a  COBPOSATION8  «S3870(S)  —  POWXBS  —  Ix- 
FLIED  POWIBB. 

A  corporation  is  not  restricted  to  the  actual 
wording  of  its  charter,  but  has  implied  powers 
reasonably  necessary  or  usually  incident  to  its 
business. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |f  1517,  1518;  Dec.  Dig.  «s»870(3)!] 

Aptjeal  from  District  Coort,  Karnes  Coun- 
ty; F.  O.  Ohambllss,  Jndga, 

Action  by  M.  Coppard,  as  tnutee  of  the  J. 
L.    Bain    Mercantile    Company,    bankrupt, 
against   the  Farmers'   &   Merchants'   State 
Bank.     Judgment  of  nonsuit,  and  plaintiff' 
appeals.    Affirmed. 

Jas.  D.  Crenshaw,  of  San  Antonio^  for  ap- 
pellant. J.  li.  Browne  and  A.  J.  Parker,  both 
of  San  Antonio,  for  appellee. 


CARL,  J.  Appellant,  as  trustee  of  the  J. 
It.  Bain  Mercantile  Company,  bankrupt,  sued 
the  Farmers'  &  Merchants'  State  Bank  for 
the  conversion  of  certain  assets  of  the  bank- 
rupt estate  of  the  J.  L.  Bain  Mercantile  Com- 
pany. The  plaintiff's  petition  alleges  that  J. 
L.  Bain  Mercantile  0<Mnpany  became  bank- 
rupt about  April  10,  1918,  and  plaintiff  was' 
duly  appointed  and  quaUfled  as  trustee  of 
said  estate;  that  prior  thereto  various  notes 
and  accounts  belmiglng  to  the  tiankrupt  com- 
pany were  in  the  hands  of  the  defendant 
bank  for  the  purpose  of  collection,  the  pro- 
ceeds to  be  placed  to  the  credit  of  the  Bain 
Company;     that  said    notes   and    accounts 
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amounted  to  about  ^,000;  and  it  is  tiiarged 
that  same  have  been  converted  by  the  bank. 

The  defendant  bank,  among  other  things, 
answered  that  about  October  1,  1912,  the  J. 
li.  Bain  Oompany  was  indebted  to  it  and  had 
placed  notes  and  accounts  with  It  to  secure 
such  Indebtedness,  such  collateral  amounting 
to  about  $8,000.  The  note  which  was  so  se- 
cured was  for  $3,193.80,  dated  October  1, 
1912,  and  due  November  1, 1912,  with  interest 
at  10  per  cent,  per  annum  after  maturity, 
and  providing  for  the  payment  of  10  per 
cent,  of  the  principal  and  interest  as  attor- 
n^'stfees,  if  not  paid  when  due,  etc.,  payable 
td  the  order  of  the  Farmers'  &  Merchants' 
State  Bank  and  signed  by  J.  L.  Bain  Mer- 
cantile Company,  J.  T.  Cook,  and  W.  M.  Mo- 
Cammon.  It  was  further  alleged  that  after 
the  maturity  of  said  note  it  was  placed  with 
an  attorney  for  collection,  and  thereafter 
certain  credits  were  made  on  this  note  in 
the  aggregate  sum  of  $3,004.08,  leaving  a 
balance  claims  as  due  on  same  in  the  sum 
of  $397.26,  and  the  bank  asserted  its  right  to 
hold  said  collateral  until  said  debt  was  paid 
in  fulL 

The  i^intlfr  by  supplemental  petition  al- 
leged that  said  note  was  executed  without  au- 
thority of  the  board  of  directors  of  the  Bain 
Mercantile  Company,  and  was  therefore  ultra 
vires  and  void;  also  that  the  note  was  the 
personal  debt  of  McCammon,  the  Bain  Com- 
pany being  a  mere  surety,  and  that  it  was 
not  authorized  to  become  such  surety  under 
its  charter;  that  the  money  so  borrowed  was 
obtained  by  McCanunon  to  take  up  and  pay 
off  his  note  due  the  First  State  Bank  of 
Bunge,  in  the  sum  represented  by  the  note 
given. 

By  supplemental  answer,  appellee  alleged 
that  the  note  was  executed  by  authority  of 
tiie  board  of  directors  of  the  Bain  Com- 
pany ;  that  tills  ccMupany  received  the  bene- 
fits of  the  loan ;  that  McCammon  owned  prac- 
tically all  the  capital  stock  of  the  Bain  Mer- 
cantile Company;  that  no  stockholder  ob- 
jected, and  that  said  act  in  giving  the  note 
and  placing  the  collateral  was  ratified  and 
approved;  that  McCammon  as  president  of 
the  Bain  Company  had  alw&ys  signed  notes, 
indorsements  of  notes,  checks,  etc.,  for  the 
corporation,  and  no  act  of  his  had  evet'  been 
questioned  by  the  stockholders  or  creditors, 
and  therefore  the  corporation  was  estopped 
to  deny  his  authority  to  act  for  it  in  this  in- 
stance. It  was  denied  that  the  corporation 
was  a  mere  surety,  but  it  is  alleged  that  it 
was  principal  and  received  the  benefits,  and 
the  proceeds  of  the  note  were  passed  to  the 
corporation's  credit. 

anils  cause  was  submitted  on  special  issues, 
and  tlie  Issues  and  the  jury's  anwers  are  as 
follows: 

"(1)  Was  the  loaa  of  $3,195.80  made  by  de- 
fendant bank  on  or  about  October  1,  1912,  as 
shown  by  the  notes  in  evidence  made  for  the  use 
nnd  benefit  of  the  J.  L.  Bain  Mercantile  Com- 
pany?   Answer  this  question  'Tea,'  or  'No.' 

"Yes. 


"(2)  Did  die  defenaant  bank  at  tlie  time 
jnakiD^  the  loan  for  $3,183.80,  as  shown  by 
note  in  evidence,  l>elieve  that  it  was  mat 
same  for  the  nse  and  benefit  of  the  J.  Ij.  £ 
Mercantile  Company?  Answer  this  qaesi 
'Y«B.'  or  'Na' 

"•Sea. 

"(3)  Was  there  a  definite  agreement  and 
derstanding  between  W.  M.  McCammon  as  pi 
dent  of  the  said  J.  L.  Bain  Mercantile  Comp 
and  the  defendant  bank  acting  throosh  its 
cers  that  tlie  money  obtained  by  this  loan  of 
193.80  was  to  be  applied  and  used  for  the 
cific  purpose  of  buying  and  obtaining  the  n 
obtained  from  the  Knnge  Banlc.  and  that 
proceeds  of  said  loan  sliould  not  be  used  by 
J.  Ij.  Bain  Company  for  any  other  purp< 
Answer  this  question  'Yes'  or  'No.' 

"No." 

Upon  said  answers,  Judgment  was  ente 
that  the  plaintiff  take  notliing,  from  wl 
this  appeal  is  prosecuted. 

The  purpose  for  which  the  J.  Il  Bain  i 
cantile  Company  was  chartered  was  the  i 
chase  and  sale  of  goods,  wares,  mere! 
dlse,  agricultural  and  farm  products.  It 
shown  that  the  Bain  Company  had  been 
gaged  extensively  in  cotttm  buying  as  wel 
in  the  mercantile  business.  The  note 
made  and  the  loan  obtained,  as  found  by 
Jury  for  the  benefit  of  the  corporatioiL  ' 
deposit  slip  for  the  proceeds  of  the  loan, 
interest,  was  issued  to  the  Bain  Mercai 
Company,  and  the  evidence  shows  tliat 
collateral  notes  obtained  therewith  beloi 
to  that  c<M:poration.  McCammon  was 
owner  of  all  the  stock  of  the  Bain  Comp) 
except  two  or  three  shares,  for  which  C 
and  the  other  stockholder  bad  given  n 
which  had  never  been  presented  for  paym 
In  other  words,  McCammon  was  the  corp 
tion,  to  all  intuits  and  purposes.  He 
commonly  acted  for  the  corporation.  1 
transaction  occurred  October  1,  1012,  and 
corporation  became  bankrupt  some  .time 
AprU,  1913.  During  all  this  time  the  st 
holders  and  directors  of  the  corporation  ki 
about  the  transaction  whereby  this  debt 
created  on  behalf  of  the  corporation.  ( 
tainly  a  majority  of  the  stockholders  and 
rectors,  because  McCammon,  who  owned 
but  two  or  three  shares,  and  Cook,  auol 
director,  who  owned  one  share  for  whict 
had  not  paid,  signed  the  note  personally. 

[1]  It  is  not  every  ultra  vires  act  of  a 
poratlon  that  Is  void.  Steger  v.  Davis,  8  : 
Civ.  App.  28,  27  S.  W.  1068.  See  Irriga 
Co.  V.  Hahn  Bros.  &  Co.,  105  Tex.  236.  14 
W.  1187 ;  Canadian  Telephone  Co.  v.  Sei 
159  S.  W.  905. 

[2]  There  is  no  reason  why  an  act  whic 
not  void  may  not  be  ratified,  and  this  ra 
cation  may  be  by  acquiescence  of  those  di 
ed  with  the  duty  of  managing  the  affair: 
the  corporation.  Ft  Worth  Pub.  Co.  v.  1 
son  et  al.,  80  Tex.  228,  14  S.  W.  843,  16  S. 
551.  ' 

Judge  Hobby  says  in  the  case  last  cited 

"An  express  assent,  it  is  said,  is  not  esset 
on  the  part  of  the  stockholders  to  operate  ai 
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equitable  eatontel  upon  tbem.  It  may  be  infer- 
red from  the  failure  to  promptly  condcma  the  nn- 
authorized,  although  not  illegal,  act  and  to  aeek 
judicial  redress."' 

Tbe  ivry  fOimd  that  ibe  bank,  at  the  time 
It  made  the  loan,  believed  tliat  it  was  -makliig 
the  same  for  the  nae  and  benefit  of  the  Bain 
Mercantile  Campaxty.  Even  U  we  coacede 
that  the  loan  was  made  for  the  purpose  of 
getting  posseaslan  of  tbe  Range  collateral, 
that  was  for  the  benefit  of  the  Bain  Compa- 
ny, becanae  it  waa  thoaght  there  was  a  eub- 
gtantlal  equity  in  those  notes. 

[S]  The  simple  fact  Uiat  tibia  waa  a  mercan- 
tile corporation  wonld  notplace  it  beyond  its 
power  to  consenre  and  add  to  Its  assets  by 
taking  over  notes  where  it  might  largely 
benefit. 

"It  baa  been  held  that  a  ratification  by  a 
corporation  of  an  unanthorized  act  of  its  ofiicers 
in  ezecating  a  deed  of  trust  of  its  property,  for 
tbe  benefit  of  its  creditors,  may  be  ratified  by  the 
express  sanction  of  all  its  shareholders  and 
directors,  although  no  formal  resolution  to  that 
elfect  is  passed."    10  Oyc.  p.  1074. 

The  same  anthority  says  (10  Cyc  i>.  1076) : 

"And  even  where  the  act  complained  of  Is  ultra 
Tir«8  the  company,  the  shareholders  collectively, 
or  a  minority  of  them,  may  lose  by  their  snpine- 
ness  the  right  to  have  the  aid  of  a  court  of  equi- 
ty in  undoing  the  act,  under  the  corporation  pf 
the  equitable  doctrine  of  laches.  Where  a  void- 
able act  may  be  ratified  by  the  shareholders,  by 
tailing  a  course  of  conduct  with  reference  to  it, 
upon  fun  knowledge  of  the  facts,  it  is  immaterial 
that  they  proceed  in  ignorance  of  the  legal  effect 
of  audi  acts." 

[4]  The  money  obtained  from  this  loan 
was  placed  to  the  credit  of  the  Bain  Compa- 
ny, and  credit  entered  In  its  passboolL.  The 
evidence  shows  that  tbe  collateral  notes  which 
McCammoa  bought  were  for  the  corporation's 
benefit,  and  a  majority  of  its  directors  took 
action  in  regard  thereto  and  all  of  its  stock- 
holders, except  the  holder  of  one  share.  Oas- 
ton  v.  Campbell  Co.,  130  S.  W.  222 ;  Modern, 
etc,  Co.  V.  Blanke,  116  S.  W.  153;  10  Cyc. 
pp.  1078  and  1116;  Waller  v.  Gorman  Co., 
141  S.  W.  834. 

[5]  The  note  was  executed  by  the  president 
of  the  Bain  Company  and  within  the  appar- 
ent scope  of  his  authority,  and  what  the 
money  was  to  be  used  for  or  how  it  was  to  be 
expended  would  make  no  difference.  Hous- 
ton Land  &  Loan  Co.  t.  Danley,  131  S.  W. 
1144. 

[1]  A.  corporation  is  not  restricted  to  the 
actual  wording  of  its  charter,  but  carries 
with-it  those  implied  "powers,  which  are  rea- 
sonably necessary  to  tbe  business,  or  which 
are  usually  inddeat  to  its  prosecution." 
Nortbslde  By.  Ca  v.  Worthlngton,  88  Tex. 
571,  30  S.  W.  1095,  BS  Am.  St  B^.  778;  Ft 
Worth  City  Company  v.  Smith  Bridge  Com- 
pany, 151  U.  S.  2&1,  14  Sup.  Ct  SSg,  88  L  Ed. 
167. 

Tbe  Judgment  is  affirmed. 


LOCKNET  STATE  BANK  ▼.  BOLIN. 
(No.  824.) 

(C!ourt  of  Civil  Appeals  of  Texas.     Amarlllo. 

Feb.  16,  1916.     On  Motion  for  Bebearing, 

March  15, 1916.) 

1.  Appeal  and  Ebrob  «=3l045(3)— HAB)U,m9S 

Erbob— Chalxehqes  to  Jubobs. 

PlaintitF  was  not  injured  by  the  overruling 
of  a  challenge  to  a  juror  where,  though  he  et- 
hausted  his  peremptory  challenges  in  rejecting 
such  juror,  it  did  not  appear  that  after  exhaust- 
ing his  challenges  he  was  required  to  accept  an 
objectionable  juror. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  I>ig.  f  412tt;  Dea  Dig.  «=> 
1046(3).] 

2.  EVIDENCB  d=s>138  — AOUISBIBIUTY  — Sua- 

LAB  Acts. 

In  on  action  on  a  note  which  defendant 
claimed  was  forged  by  G.,  where  defendant  testi- 
Scd  to  an  admission  by  G.  that  be  signed  the 
note  and  there  was  therefore  no  question  of  in- 
tent or  identity,  evidence  that  G.  had  also  forg- 
ed the  name  of  a  third  party  to  checks  was  not 
admissible  without  some  connection  being  shown 
to  make  it  admissible  as  a  part  of  a  system  or 
design. 

[Ed.  Note. — X\>r  other  cases,  see  Evidence, 
Cent  Dig.  H  414,  414^ ;    Dec.  Dig.  <3=»13&] 

3.  Wetnxssks  846(2)— IiiPEAOHi(B)n>~CoH>as- 

SIOM   or  OfFENSSB. 

It  was  not  permissible  to  impench  G..  by 
showing  the  forgery  of  snob  checks  on  his  cross- 
examination. 

[Ed.  NotSi— For  other  cases,  see  Witnesses; 
Cent  Dig.  {  1126;   Dec.  Dig.  «=3345(2).] 

4.  Nkw  Tbial  *=»99  —  Newly  Discovebbd 

BVIDENCB— DtUOERCB  AND  MaISBIAUTT. 

In  an  action  on  a  note  claimed  by  defendant 
to  have  been  forged  by  G.,  plaintiff  moved  for  a 
new  trial  tor  newly  discovered  evidence  consist- 
ing of  the  testimony  of  an  apparently  disinter- 
ested witness  regarding  the  execution  of  a  note 
by  defendant  at  a  certain  time,  the  witness  not 
knowing  what  note  was  executed.  The  support- 
ing affidavits  excluded  negligence  on  plaintiff's 
part  as  to  its  accessibility  to,  or  acquisition  of, 
any  knowledge  of  tbe  testimony,  mie  testi- 
mony was  confiicUng  as  to  who  exeouted  the 
note.  Beld,  that  a  new  trial  should  have  been 
granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  201,  207;    Dec.  Dig.  «=>99.] 

5.  Evidence  ®=»471(1)— Opinion  Evidence— 
Subjects  of  Opinion  Evidence. 

Testimony  that  one  of  the  ways  in  which 
liankers  discovered  that  cbeaks  had  been  forged 
was  tliat  their  customers  afterwards  would  come 
in  and  state  that  they  had  given  no  such  checks 
was  incompetent,  as  the  jury  were  as  competent 
to  judge  tnat  matter  as  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
C!ent  Dig.  §  2149;  Dec.  Dig.  <S=9471(l)j  Wit- 
nesses, Cent  Dig.  fj  833,  988.] 

On  Motion  for  Rehearing. 

6.  EyiDBNOB  <S=»271(1)— Dbclabations— Sblp 
Sebvino  Declabationb. 

While  in  an  action  on  a  note  which  defend- 
ant claimed  was  forged  by  O.,  if  plaintitF  had 
introduced  a  letter  from  O.  to  defendant  refer- 
ring to  the  note,  defendant's  statements  to  G. 
soon  after  receiving  the  letter  that  he  never 
signed  the  note  and  knew  nothing  about  it 
wonld  have  been  admissible,  such  statements 
were   self-serving,   and  it  was   error  to  admit 
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them  where  defendant  himself  introduced  eodi 
letter. 

[Eid.  Xote.— Fen-  other  cases,  see  Byidence, 
Ont  Dig.  H  1068,  1070;  Dec.  Dig.  «=>271{1).] 

7.  BVIDENOT   «S»271(1)— DK0I.ABATIONS— SXIf- 
SBBVINO   DS0IASATIOH8. 

In  an  action  by  a  bank  on  a  note  which  de- 
fendant claimed  O.  forged,  it  was  error  to  per- 
mit defendant  to  introduce  a  notice  from  the 
bank  aa  to  the  maturity  of  tlie  note  and  then 
testify  that  in  a  conversation  with  the  cashier 
he  denied  the  execution  of  the  note. 

[Eid.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  1068,  1070;  Dec  Dig.  «=»271(1).] 

8.  Appeal  and  Ebbob  «=9lOZ&— Rehkabiro — 
Qbounds. 

Appellee  was  not  injured  by  the  court's  con- 
sideration of  the  alleged  error,  of  the  trial  court 
in  denying  a  new  trial  for  newly  discovered  evi- 
dence, though  there  was  no  bill  of  exceptions 
regarding  the  matter,  where  the  judgment  was 
clearly  reversible  on  other  grounds. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erron  Ont  Dig.  H  4035,  4036;  Dec.  Dig.  «=» 

Appeal  from  Floyd  Connty  Ooait;  B.  P. 
Thompson,  Judge. 

Action  by  the  Loclmey  State  Bank  against 
H.  S.  Bolin.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

A.  P.  McKlnnon,  of  Floydada,  and  Omdg- 
Ingtm  &  'Works,  of  Amarillo,  for  appellant 
T.  F.  Houghton  and  J.  B.  Bartley,  both  of 
Floydada,  and  Martin,  Kinder,  Russell  & 
Ztnunermann,  of  Plalnriew,  for  appellee. 

HENDRICKS,  J.  The  appellant  bank 
sued  Bolin  on  a  note  for  $383.50,  dated  De- 
cember 1,  1918,  providing  for  Interest  and 
attorney  fees.  Bolin  pleaded  non  est  factum, 
and  the  jury,  in  lesponse  to  a  single  special 
ifBue,  answered  that  lie  did  not  execute  the 
note  sued  on. 

[t]  Appellant's  first  assignment  complains 
of  the  trial  court's  action  In  overruling  his 
cballenge  for  cause  to  the  juror,  L.  B.  Wil- 
liams. Appellant  rejected  this  juror  with  a 
peremptory  challenge  and  exhausted  all  of 
Its  challenges  In  the  selection  of  the  jury. 
However,  the  bill  of  excepticms  does  not 
show  that  after  exhausting  Its  peremptory 
challenges  it  was  required  to  accept  an  ob- 
jectionable juror;  hence  no  Injury  is  shown. 
Snow  T.  Starr,  75  Tex,  411,  12  S.  W.  673. 

[1,  S]  Appellant's  theory  Is  that  the  orig- 
inal note,  of  which  the  present  note  is  a  re- 
newal, was  executed  direct  to  the  bank,  un- 
der the  following  conditions :  That  J.  C.  Gar- 
rison requested  a  loan  of  $350  from  BoUn, 
and  the  latter  not  having  the  money,  Bolin 
executed  a  note  straight  to  the  bank,  lending 
the  money  to  Garrison,  in  consideration  of 
which  Garrison  and  his  father  executed  an 
indemnity  note  to  Bolin;  all  of  which  the 
latter  denied,  contending  that  be  never  sign- 
ed either  the  original  or  the  renewal  note, 
and  that  the  same  was  signed  by  Garrison  in 
oi-der  to  cover  his  shortage  on  the  bank's 
books  and  free  the  same  from  suspicion  upon 
examination  by  the  bank  examiner.     When 


J.  C.  OarrisMi 'waa  u^n  theatand,  over  the 
objection  of  the  appellant,  he  testlfled  on 
cross-examination  that  he  had  signed  tiie 
name  of  Henry  Kell  to  checks  («  the  Lock- 
ney  State  Bank,  and  had  drawn  thereon  sev- 
eral hundred  doUars. 

The  general  rule  Is  tbat  yoa  cannot  con- 
Tlet  a  man  of  one  offense  by  showing  the 
commission  of  similar  offenses.  However, 
when  the  object  of  such  collateral  matter  is 
to  show  system,  or  design,  or  if  similar  of- 
fenses tend  to  establish  Idmtity,  or  intent 
they  may  be  placed  In  eridenoe.  In  this 
case,  Bolin  denies  that  he  signed  the  note, 
and  testifies  to  an  admission  of  Garrison  that 
he  signed  it,  also  an  accompanying  chattel 
mortgage  to  secure  It  It  is  a  plain  issue  of 
Bolln's  signature,  or  Garrison's  forgery,  and 
the  question  of  Garrison's  Intent  or  identity, 
to  be  shown  by  the  commission  of  similar 
offenses,  of  course,  are  not  In  the  case.  The 
principle  of  its  admissibility  is  either  npon 
system,  plan,  or  design.  It  is  insisted  that, 
to  be  a  part  of  a  system  or  design,  some  con- 
nection must  be  shown  to  make  It  admissible. 

The  danger  of  inferring  that  an  act  is 
proven  because  a  similar  act  has  been  ad- 
mitted, unless  there  Is  some  connection,  is 
apparent  To  show  that  a  party  has  been 
a  knave  on  other  occasions,  creates  a  prej- 
udice which  may  (^>erate  in  Injustice  against 
the  cause  actually  considered.  It  Is  certain- 
ly influential  on  the  mUid,  and  In  many  In- 
stances, to  many  men  would  raise  a  pre- 
sumption of  guilt  to  show  the  commission  of 
similar  offenses,  though  isolated  and  uncon- 
nected. The  rule  has  been  guarded,  as  well 
as  the  exceptions,  and  it  is  easier  to  state 
the  rule  and  the  exceptions  than  to  apply  it 

"T%e  added  element  then  must  be,  not  merely 
a  similarity  of  results,  but  such  a  concurrence  at 
common  features  that  the  various  acts  are  nat- 
urally to  be  explained  as  caused  by  a  general 
plan,  of  which  they  are  the  individual  manifes- 
tation."   Wigmore  on  Evidence,  voL  1,  i  804. 

Otherwise  you  would  only  furnish  the  jury 
testimony  of  Isolated  Instances  which  would 
affect  the  defendant's  character ;  neither  is 
it  permissible  to  Impeach  this  witness  on  the 
score  of  his  credibility  with  this  character  of 
examination  and  testimony.  Justice  Brown, 
in  the  case  of  M.,  K.  &  T.  Ry.  Co.  t.  Ciea- 
son,  101  Tex.  337,  107  S.  W.  628,  discloses 
the  distinction,  and  the  departure  of  the 
Court  of  Criminal  Appeals  of  this  state, 
"from  the  rule  established  by  the  Supreme 
Court  both  for  civil  and  criminal  cases  at 
the  time  that  It  had  jurisdiction  of  criminal 
matters."  That  case  rejected  the  testlihony 
of  a  witness  on  cross-examination,  showing 
that  he  had  been  Indicted  for  felony,  or  oth- 
er crime.  We  think  this  admission  by  Garri- 
son of  signing  Kell'a  name  to  checks  and 
getting  money  thereupon,  of  itself,  without 
r<ome  further  connection,  was  Impreqier. 

The  court  also  permitted  the  defendant, 
Bolin,  to  testify  on  direct  eramlnattwi,  over 
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plaJntUTs  objection,  tbat  after  ttie  trouble 
had  arisen  over  the  note  that  he  (B<dln) 
stated  to  Garrison  that  be  wtould  have  noth- 
ing to  do  with  the  note  and  knew  nothing 
aboQt  It.  The  court  also  permitted  the  la- 
ther of  Bolln,  over  the  plalntUTs  objections, 
to  corroborate  the  testimony  of  his  son,  H. 
S.  Bolln,  the  defendant.  In  the  condition 
of  this  record,  such  statements  were  self- 
serrlng.  The  testimony  was  upon  direct  ex- 
amination, and  the  declarations  of  the  de- 
fendant were  at  a  time  after  the  trouble  over 
the  note  had  arisen. 

"The  dedarations  offered  in  evidence  in  such 
cases  are  at  best  hearsay,  and  are  inadmissible 
ander  tbe  general  rule;  and  we  are  of  opinion 
that  if  the  declarations  are  sought  to  be  brought 
within  the  exception,  tibe  grounds  which  take 
it  out  of  the  rule  ought  clearly  to  appmir.  The 
reason  that  evidence  of  former  declarations  of  a 
witness  are  admissible  in  such  case  is  that  hia 
testimony  having  been  assailed  on  the  ground 
that  he  had  an  interest  to  fabricate  It,  proof 
that  he  made  statements  consistent  with  that 
testimony  a  a  time  when  he  had  no  such  interest 
tends  to  show  that  the  testimony  was  not  an 
afterthought  and  to  rebut  the  theory  of  fabrica- 
tion." Insurance  Ckk  t.  Eastman,  95  Tex.  88, 
64  a  W.  864. 

[4]  In  this  case  the  court  should  have 
granted  a  new  trial  on  the  showing  made 
by  defendant  as  to  newly  discovered  testi- 
mony. Tbe  affidavits,  with  the  motion,  clear- 
ly exclude  negligence  of  the  defendant  bank 
as  to  Its  accessibility  to,  or  the  acquisition  of, 
any  knowledge  of  such  testimony,  and  the 
Issues  were  drawn,  conflicting  to  such  an 
extent  as  to  who  executed  the  note,  tbat  the 
Judgment  should  have  been  set  aside.  In  this 
connection,  we  have  In  mind  the  affidavit  of 
an  apparently  disinterested  witness.  In  re- 
gard to  the  execution  of  a  note  by  Bolln  at 
a  certain  time,  though  the  witness  did  not 
know  what  note  was  executed. 

[5]  It  was  clearly  error  to  permit  W.  A. 
Robins  to  testify  that  one  of  the  ways  in 
which  bankers  discovered  that  checks  have 
been  forged  upon  them  Is  that  their  custom- 
ers afterwards  come  in  and  state  that  they 
have  given  no  such  checks;  the  Jury  were 
as  competent  to  Judge  that  matter  as  Robins, 
even  If  tbe  following  testimony  of  Bolln  had 
been  admissible. 

Mo  proof  was  made  by  the  bank  In  regard 
to  any  declarations  or  statements  of  admis- 
sions made  by  Bolln  as  to  the  note;  he  was 
not  asked  any  question  in  regard  to  receiv- 
ing notice  that  the  note  was  due,  and  his 
statement  to  the  cashier  of  the  bank,  testi- 
fied to  by  him,  on  direct  exwhil nation,  deny- 
ing his  execution  of  the  note,  after  having 
received  such  notice,  and  after  the  bank  was 
pressing  tbe  obligation,  Is  equally  self-serv- 
ing. In  tbe  condition  of  this  record,  and  In- 
admissible. InBaranoe  Co.  v.  Eastman,  su- 
pra. 

We  have  permitted  the  correction  of  the 
record  under  tbe  certificate  of  the  clerk  of 


tbe  county  court,  applicable  to  one  of  appel- 
lant's bills  of  exception. 
Tbe  cause  is  reversed  and  remanded. 

On  Motion  for  Rehearing. 

[I,  7]  Api)eUee,  Bolln,  Introduced  the  let- 
ter from  Garrison  "referring  to  the  note," 
and  then  testified  that  "soon  after  receiving 
the  letter,"  Garrison  came  to  see  him  and 
he  "then  UAd  Garrison  tbat  he  never  signed 
the  "note"  and  knew  nothing  about  It. 
Though  the  contents  of  the  letter  were  not 
Introduced,  however,  for  Bolln  to  "open  the 
way"  for  its  Introduction,  and  then,  on  direct 
examination  to  build  a  case  of  denials  by 
self-serving  declarations,  is  not  proper.  If 
the  bank  takes  the  Initiative  and  Introduces 
the  letter,  Bolln's  statements  to  Garrison  are 
of  course  then  admissible  and  appropriate. 
As  to  the  notice  from  tbe  bank  to  Bolln  as  to 
the  maturity  of  the  note,  appellant  never 
Introduced  It;  the  Introduction  by  appellee 
of  said  notice  and  the  self-serving  declara- 
tions of  Bolln  upon  direct  examination,  bas- 
ed up<xi  Its  introduction  by  him,  are  wholly 
improper. 

[t]  This  is  the  first  time  our  attention  Is 
called  to  the  lack  of  a  bill  of  exceptions  in 
regard  to  the  refusal  of  a  new  trial  on  newly 
discovered  testimony;  however,  appellee  Is 
not  Injured,  the  cause  being  so  clearly  re- 
versible on  other  grounds  discussed  In  tbe 
original  (^tnlon. 

With  tbe  foregoing  explanation,  the  motion 
for  rehearing  Is  overruled. 


QUIiLT  T.  GULLY.    (No.  162BJ* 

(Court  of  Civil  Appeals  ct  Texas.    Texarfcana. 
Jan.  28,  1»16.     On  Petition  for  Re- 
hearing, Feb.  17,  1916.) 

1.  DivoBCE  «=9324— LiABiLrry  of  Pakent  to 
Maintain  Child. 

Wliile  a  husband  during  marriage  is  liable 
for  the  support  of  his  children  as  an  accompani- 
ment to  lus  control  over  the  family,  yet  as 
divorce  emancipates  the  wife  from  her  subordi- 
nate position  and  she  has,  under  Rev.  St.  1911, 
arts.  4068,  4069,  an  equal  right  with  her  hus- 
band to  the  guardianship  of  the  children,  and 
as  article  4634  declares  that  the  court  pronounc- 
ing a  decree  of  divorce  shall  also  order  a  divi- 
sion of  the  estate  of  the  parties  In  such  a  way  as 
shall  seem  just,  having  regard  for  the  rights  of 
each  party  and  their  children,  both  parents  are, 
after  a  divorce,  liable  to  maintain  minor  children 
of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  826;    Dec.  Dig.  «s>324.] 

2.  DivoBCB  ®=>308— Actions  — PABTiTioir  of 
Pbopertt. 

While  in  granting  a  divorce  the  court  may 
make  necessary  orders  concerning  the  custody  of 
the  children,  it  cannot  thereafter  set  apart,  for 
the  maintenance  of  the  children,  portions  of  the 
community  property  apportioned  between  the 
spouses.  ' 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  H  801,  802 ;   Dec.  Dig.  «=»308J 
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8.  DiTOROK  «s>324— Maintxrancx  or  Child 

— AcnoNB. 

Where  a  husband  and  wife  were  diTorced, 
fheir  property  partitioned,  and  the  custody  o{ 
the  duldren  awarded  to  the  wife,  she  is,  having 
maintained  the  minor  children,  entitled  to  re- 
cover from  her  former  husband  one-half  the  cost 
o<  such  maintenance. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Oent. 
Die  {  82S;    Dec.  Dig.  «=>324.] 

On  Petition  for  Rehearing. 
4.  DivoBCK  «=»308— Decrkr— Vauditt. 

In  a  statutory  proceeding  for  divorce,  the 
court  has  no  power  to  make  incidental  decrees 
against  the  spouses  in  personam  for  payment  of 
a  monthly  stipend  for  future  support  of  minor 
children  of  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  ii  801,  802;   Dec.  Dig.  <»s>308.] 

Hodges,  J.,  dissenting  in  part. 
Appeal  from  District  Court,  Panola  Coun- 
ty;  W.  C.  Buford,  Judge. 

Action  by  Mrs.  M.  E.  Gully  against  T.  B, 
'  Gully.     From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reformed  and  affirmed. 

H.  N.  Nelson,  of  Cartbage,  for  appellant 
Young  &  Young,  of  Marshall,  for  appellee. 

HODGES,  J.  This  U  a  suit  by  Mrs.  M.  E. 
Gully,  the  appellee,  against  her  former  bus- 
band,  to  recover  the  value  of  necessaries  sui>- 
plied  by  ber  to  the  children  of  the  marriage 
after  a  divorce  bad  been  granted. 

Tbe  material  facts  as  disclosed  by  tbe  rec- 
ord are  undisputed,  and  are  substantially  as 
follows:  Tbe  appellant  and  tbe  appellee  bad 
•formerly  been  husband  and  wife.  In  October, 
1912,  a  divorce  was  granted  at  tbe  Instance  of 
the  wife,  who  was  also  awarded  tbe  custody 
of  seven  minor  children  ranging  in  age  from 
2  to'  18  years.  The  parties  were  possessed 
of  considerable  property,  most  of  which  be- 
longed to  tbe  community.'  The  decree  of  di- 
vorce provided  for  a  partitl<m  of  all  the  com- 
munity pro[)erty  except  a  tract  of  6.27  acres 
of  land  upon  which  the  family  resided,  and 
the  hou8eb(rid  and  kitchen  furniture.  This 
was  set  apart  to  the  wife  for  the  use  of  her- 
self and  tbe  minor  children.  The  divorce 
decree  also  provided  that  tbe  ctilldren  should 
be  supported  J(dntly  by  the  father  and  moth- 
er, and  fixed  the  amount  that  each  sbonld 
ccmtrlbute  for  that  purpose  at  $50  per  month. 
Upon  tbe  refusal  of  the  appellant  to  make 
those  payments  the  appellee  filed  a  motion 
In  the  court  which  granted  the  divorce,  ask- 
ing for  an  order  to  sell  certain  portions  of 
the  conmiunlty  property  which  had  been  set 
aside  to  the  husband,  in  ord»  to  satisfy  the 
monthly  Installments  which  had  matured  up 
to  that  time.  A  Judgment  was  rendered  in  her 
favor,  but  on  appeal  to  this  court  was  re- 
versed upon  tbe  ground  that  the  trial  court 
tn  granting  tbe  divorce  exceeded  bis  powers 
in  attempting  to  fix  a  personal  liability  In 
that  manner  against  tbe  divorced  husband 
for  the  support  of  the  children.  See  Gully 
T.  OuUy.  173  8.  W.  1178.     In  March,  191B, 


Mn.  Gnlly  filed  this  suit,  alleging,  among 
other  material  facts,  that  she  bad  supported 
and  maintained  the  seven  dilldren  since  tbe 
granting  of  the  divorce  and  bad  furnished 
them  with  such  necessaries  as  their  condition 
in  life  demanded,  amounting  In  tbe  aggre- 
gate to  $4,100,  and  asked  for  a  Judgment  re- 
imbursing her  for  those  expenditures.  The 
case  was  tried  before  the  court  without  a 
Jury,  and  a  Judgment  rendered  In  her  favor 
for  $2,957.70. 

Tbe  prtncipal  ground  here  relied  on  for  a 
reversal  Is  that  the  facts  were  InsufiScient  to 
support  the  Judgment.  The  «!88e  made  by 
both  the  pleadings  and  the  evidence  is  not 
one  where  the  father's  credit  has  been  pledg- 
ed by  tbe  divorced  wife  or  child  for  neces- 
saries supplied  to  the  child  by  some  third  par- 
ty who  owed  it  no  duty,  but  Is  one  where 
the  divorced  wife,  possessed  of  ample  means, 
after  having  supplied  the  children's  wants, 
seeks  reimbursement  from  ber  former  hus- 
band upon  tbe  sole  ground  that  the  duty  of 
supporting  their  children  rests  primarily  up- 
on him.  We  have  not  been  referred  to,  nor 
have  we  been  able  to  find,  any  cases  in  this 
state  where  this  precise  question  has  been 
decided.  While  tbe  ruling  made  by  this  court 
on  the  former  appeal  is  supported  by  otber 
decisions  in  this  state  (see  Gully  t.  Gully, 
supra,  and  cases  there  cited),  that  ruling 
furnishes  no  precedent  for  sustaining  tbe 
judgment  here  appealed  from.  In  other  Ju- 
risdictions where  similar  controversies  have 
arisen  there  Is  much  diversity  of  opinion  and 
considerable  conflict  in  the  conclusions  an- 
nounced. Tbe  greater  number  of  those  cases 
support  the  ruling  of  the  trial  court,  holding 
that  tbe  divorced  husband  Is  liable  to  tbe 
wife  under  facts  substantially  tbe  same  as 
those  disclosed  in  this  case.  Pretzinger  v. 
Pretzlnger,  4S  Ohio,  452,  15  N.  E.  471,  4  Am. 
St  Rep.  542;  Fulton  v.  Fnlton,  52  Ohio  St 
229,  39  N.  B.  729,  29  Ii.  B.  A.  678,  49  Am. 
St  Rep.  720;  Rlggs  v.  Biggs,  91  Kan.  593, 
138  Pac.  628,  Ann.  Cas.  1915D,  809;  E:vana 
V.  Evans,  125  Tenn.  112,  140  S.  W.  745,  Ann. 
Cas.  1913C,  294;  Brown  v.  Brown,  132  Ga. 
712,  64  S.  E.  1092,  31  Am.  St  Bep.  229.  There 
are  other  cases,  however,  which  hold  to  the 
contrary.  Brow  v.  Brlghtman,  136  Mass.  187 ; 
HaU  V.  Green,  87  Me.  122,  32  Atl.  796.  47  Am. 
St  Bep.  311;  Glynn  v.  Glynn,  94  Me.  465, 
48  Atl.  105;  Husband  t.  Husband,  67  Ind. 
583,  33  Am.  Bep.  107;  Bamsey  y.  Bamsey, 
121  Ind.  215,  23  N.  El  69,  &  U  B.  A.  682; 
Hector  ▼.  Heqtor,  51  Wash.  434,  99  Pac  13; 
Spade  y.  State,  44  Ind.  App.  629,  89  N.  B.  601. 
See  the  following  ft>r  collation  of  casM: 
Spencer  y.  Spencer,  07  Minn.  66,  106  N.  W. 
483,  114  Am.  8t  Bep.  696,  7  Ann:  Caa.  001; 
Graham  v.  Graham,  38  Colo.  453,  88  Pac 
852,  8  L.  B.  A.  (N.  S.)  12T0,  12  Ann.  Cas. 
137;  Evans  y.  Evans,  126  Tenn.  112,  140  S. 
W.  T45,  Ana  Oas.  1913C,  204.  How  much 
of  this  dtveiralty  of  opinion  la  dne  to  local 
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Btatatory  enactments  we  are  nnable  to  say. 
Donbtless  In  most,  if  not  all,  of  the  states 
where  these  controveisles  have  arisen  the 
Le^slatnres  have  made  some  special  provl- 
eionB  which  varied  the  common-law  doctrine 
regarding  the  property  rights  of  the  husband 
and  wife  and  their  respective  duties  toward 
their  children  after  divorce.  It  is  apparent 
from  the  arguments  used  by  some  of  those 
courts  which  permit  the  divorced  wife  to  recov- 
er reimbursement  for  necessaries  furnished  by 
her  that  the  ruling  is  predicated  upon  the  as- 
sumption that  relative  status  of  the  father 
and  mother  toward  their  children  after 
separation  is  much  the  same  as  It  was  before ; 
that  the  father  still  holds  the  superior  right 
to  their  custody  and  control,  and  that  the 
authority  of  the  mother  remains  subordinate 
till  the  court  granting  the  divorce  provides 
otherwise.  They  treat  the  mother  as  occupy- 
ing toward  her  children  a  relation  similar  to 
that  of  an  Interested  collateral  relatlvey 
whose  rights  are  only  secondary.  Hence 
It  was  not  illogical,  in  such  Instances,  to 
hold  that  the  father's  financial  duties  and 
oMigations  remained  the  same.  In  the  Pret- 
ringer  Case,  referred  to  above,  the  wife 
separated  from  her  husband  on  account  cX 
his  misconduct,  which  furnished  grounds, 
not  only  for  the  decree  of  divorce,  but  for 
awarding  her  the  custody  and  control  of  the 
minor  child.  She  was  afterwards  permitted  to 
recover  from  the  husband  reimbursement 
for  necessaries  which  she  had  furnished  the 
child  while  in  her  care.  In  Fulton  v.  IMlton, 
supra,  the  same  court,  at  a  later  date,  In 

*  similar  controversy,  denied  the  wife  the 
right  of  recovery  because  in  that  Instance  the 
divorce  had  been  granted  on  account  of  her 
miscondact,  although  she  had  been  awarded 
the  custody  «f  the  child.  In  undertaking 
to  harmonize  these  rulings  the  court,  in  the 
Fulton  Case,  said: 

"Where  separation  and  divorce  result  from  the 
Diaconduct  <a  the  hasband,  Pretzinger  v.  Pret- 
xinger,  45  Ohio  St.  452  {15  N.  B.  471]  4  Am.  St 
Rep.  a42,  asserts  the  primary  liability  of  the 
father,  in  a  contest  between  him  and  the  mother, 
■nd  in  such  case,  the  right  of  the  mother  to  re- 
cover asalnst  the  father  for  such  teasonabla  neo- 
essaries  aa  she  has  furnished,  is  established. 
That  case  is  grounded  in  the  principle  that,  as 
the  primary  liability  rests  upon  the  father,  he 
cannot,  hj  bis  own  miscondnct,  shift  it  to  the 
mother.  Dickman,  J.,  saying  in  reference  to  the 
natural  duty  resting  on  parents  to  support  their 
children,  that:  This  natural  duty  is  not  to  be 
evaded  by  the  husband's  so  conducting  himself 
as  to  render  it  necesMry  to  dissolve  the  bonds 
of  matrimony.  *  *  *  It  is  not  the  policy  of 
the  law  to  deprive  children  of  their  rights  on  ac- 
count of  the  dissensions  of  their  parents,  •  •  • 
or  to  enable  the  fatkev  to  convert  his  own  mia- 
eonduct  into  a  shield  against  parental  liability/ 

•  •  •  Again:  'There  is  evidently  no  satis- 
factory reason  for  changing  the  rule  of  liability, 
when,  through  ill  treatment,  or  other  breach  of 
marital  obligation,  the  husband  renders  it  neces- 
sary for  a  court  of  justice  to  divorce  the  wife, 
and  commit  to  her  the  custody  of  her  minor  chil- 
dren.' Pretzinger  v.  Pretzinger,  46  Ohio  St.  468 
[15  N.  E.  473]  4  Am.  St.  Bep.  642.    In  the 


before  the  eonrt,  however,  the  wife  was  the  ag- 
gressor, awl  it  is  tids  feature  by  which  It  b 


to  be  distinguished  from  Pretzinger  v.  Pretzinger, 
45  Ohio  St.  466  [15  N.  E.  471 14  Am.  St  R^. 
642,  for  in  that  case  the  husband  was  in  fault 
It  does  not  necessarily  follow  that  because  a 
father  cannot,  by  bis  own  misconduct,  shift  from 
himself  to  the  mother  his  primary  liability  to 
support  his  minor  children,  tiiat  the  mother  can- 
not by  her  misconduct  produce  that  result,  at 
least  to  the  extent  of  denying  to  her  a  right  to 
recover  against  him  for  expenses  she  has  incur- 
red for  necessaries  for  their  support,  in  the 
absence  of  a  request  or  promise  by  him  in  the 
premises.  The  contest  is  t>etwecn  the  parents. 
By  the  law  of  nature,  the  responsibility  of  each 
for  the  birth  of  cliildren  is  equal ;  the  moral  ob- 
ligation of  nurture,  protection,  and  reasonable 
support  bears  upon  each  according  to  his  or  her 
capacity  to  afford  it  Schouler,  in  referring  to 
this  obfigation,  says:  This  is  said  to  rest  upon  a 
principle  of  common  law;  bnt  perhaps  it  may 
be  more  reasonably  referred  to  the  implied  ob- 
ligation which  parents  assume  in  entering  into 
wedloclc  and  bringing  children  into  the  world.' 
Schouler's  Domestic  Relations." 

According  to  these  decisions,  the  rule  to  be 
observed  in  any  given  case  is  determined  by 
who  was  responsible  for  the  separation.  If 
this  resulted  from  the  misconduct  of  the  hus- 
band, his  primary  common-law  liability  for 
the  support  of  the  child  continues;  but  if 
the  wife  was  the  guilty  party  and  secures  the 
custody  of  the  child,  she  becomes  primarily 
responsible  for  Its  support,  and  has  no 
claim  for  assistance  from  the  husband.  It  Is 
not  Intimated  that  the  legal 'status  of  the 
husband  and  wife  toward  each  other  after 
divorce  is  In  any  manner  affected  by  what 
may  have  caused  the  separation ;  this  alter- 
ed status  is  the  same,  regardless  of  which 
was  at  fault  We  shall  now  proceed  to  dis- 
cuss the  principle  upon  which  these  decisions 
rest,  and  to  state  what  occurs  to  ua  as  ai>- 
propriate  objections. 

In  Justification  of  the  rule  it  Is  said  that  to 
hold  otherwise  would  permit  the  husband,  in 
many  instances,  to  profit  by  his  own  wrong- 
ful conduct ;  that  he  might  abandon  his  wife, 
or  by  some  form  of  cruelty  cause  a  separation 
that  results  in  a  divorce  and  an  order  placing 
the  custody  of  the  child  with  the  mother,  and 
thus  shift  to  her  an  obligation  which  the  law 
had  placed  upon  him.  In  every  case  where 
this  doctrine  Is  applied  this  argument  is, 
in  substance,  repeated.  In  fact,  It  appears 
to  be  the  only  argument  of  any  weight  which 
is  relied  upon  to  support  that  rule.  If  the 
argument  is  applicable  and  sound,  the  rule  Is 
Just;  but  If  the  argument  is  Inapplicable, 
or  unsound,  the  rule  cannot  be  sustained. 
It  will  be  noted  that  this  method  of  testing 
the  liability  of  the  husband  takes  no  account 
of  the  physical  or  financial  condition  of  the 
divorced  wife  and  mother,  or  of  the  wel- 
fare of  the  child.  Her  Inability  to  alone  as- 
sume the  burden  of  supporting  the  child  may 
be  Just  as  great,  and  the  demands  upon  the 
husband  for  the  welfare  of  the  child  may  be 
just  as  pressing,  in  those  cases  where  the 
fault  lies  at  the  dooi*  of  the  mother  as  where 
th^  father  is  to  blame.  But  these  conslder- 
atlims  are  pushed  aside,  and  the  sole  question 
ts:  Whose  miscondnct  broai^  on'  the  condt- 
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tion?  Henoe  the  remark  tbat  children  will 
not  be  permitted  to  suffer  because  of  the 
dissensions  of  their  parents  has  no  applica- 
tion. If  we  may  judge  of  the  purpose  of  this 
rule  by  the  conditions  to  which  It  is  applied, 
it  appears  to  have  been  designed  more  to 
punish  a  guilty  husband  than  to  aid  a  strug- 
gling wife  or  to  provide  for  the  welfare  of  the 
children.  To  say  that  the  husband  shall  not, 
in  those  Instances  where  he  alone  is  respon- 
sible for  the  separation,  escape  his  primary 
obligation  to  support  his  clilld  concedes  that 
but  for  his  guUt  the  legal  effect  of  being  di- 
vorced and  the  loss  of  custody  of  the  child 
would  relieve  him  from  that  obligation.  The 
inference  is  that  when  the  law  deprives  blm 
of  the  legal  custody  of  his  child  it  also  re- 
lieves him  of  the  primary  duty  of  supporting 
the  child,  but  that  by  reason  of  his  wrong- 
ful conduct  he  is  estopped  from  claimlDg  such 
relief.  Such  an  estoppel  has  its  basis  in  the 
assumption  that  in  all  cases  the  pecuniary 
burden  of  supporting  the  children  so  far  out^ 
weighs  the  value  of  their  services  and  earn- 
ings and  the  benefits  to  be  derived  from 
their  constant  society  and  companionship 
that  the  net  result  of  the  altered  situation 
is  a  gain  to  the  father  and  a  loss  to  the  mother 
who  secures  the  child.  To  so  hold  is  to  class 
the  legitimate  fruits  of  marriage  as  a  curse, 
and  not  as  a  blessing.  It  is  possible  that 
Instances  may  be  found  where  the  services  of 
the  children  have  no  value,  or  where  the 
father  has  fallen  so  low  that  he  no  longer  has 
those  normal  Instincts  which  long  for  the 
society  and  companionship  of  his  (^spring, 
and  which  finds  a  Joy  in  the  privilege  of 
watching  and  directing  their  training  and 
education.  But  the  rule  is  not  confined  to 
that  class  of  cases.  It  treats  alllce  the  refined 
and  the  depraved.  It  is  not  every  husband 
who  provokes  his  wife  to  sue  for  a  divorce 
that  is  a  degenerate  man  or  an  unloving  fa- 
ther. The  true  history  of  such  domestic  dis- 
cords is  not  always  written  in  the  court  rec- 
ords, or  disclosed  upon  the  divorce  trial. 

Again,  It  Is  the  common-law  duty  of  the 
husband  to  support  his  wife.  During  the 
marriage  relation  this  Is  Just  as  Imperative  as 
the  obligation  to  support  the  child.  It  would 
therefore  seem  logical  that  the  rule  of  estop- 
pel whldi  prevents  him  from  shifting  one 
burden  would  for  the  same  reason  continue 
the  other.  This,  however,  is  met  with  the 
reply  that  he  may  cease  to  be  a  husband,  but 
does  not  cease  to  be  a  parent  The  answer 
is  more  specious  than  logical;  for  the  hus- 
band is  estopped,  by  the  rule  referred  to,  not 
because  be  is  a  parent,  but  because  he  has 
been  a  bad  husband,  thus  clearly  Showing 
that  the  ultimate  purpose  Is  to  shield  the 
wife,  and  not  simply  to  provide  for  the  diild. 

The  appllcatloh  of  the  rule  to  particular 
cases  is  surrounded  with  such  difficulties 
that  it  may  often  lead  to  the  perpetration  of 
wrongs  as  grievous  as  those  which  it  seeks  to 
avoid.    Suits  of  thijs  character  in  this  state 


are  not  oonaldered  as  o«»tlnnations  of  the 
divorce  proceeding,  but  are  to  be  treated  as 
ordinary  actions  for  debt,  and  are  to  be  gov- 
erned bf  the  rules  of  evidence  apidicable  in 
such  cases.  In  the  trial  of  the  issues  an  in- 
quiry as  to  the  conduct  which  caused  the 
separation  must  be  conclusively  answered, 
either  by  the  record  In  the  divorce  suit,  or 
the  trial  court  must,  reopen  and  try  again 
the  same  questions  upon  which  the  divorce 
Judgment  Is  founded.  The  divorce  record 
usually  oonslats  only  of  the  pleadings  of  the 
parties  and  the  decree  at  the  court  To  make 
these  ouiduslve  upon  the  defendant  husband 
is  to  Invoke  an  estoppel  by  Judgment  in  order 
to  sustain  an  estoppel  In  equity,  thus  making 
a  harsh  rule  of  law  serve  the  purpose  of  sup- 
plying grounds  tor  a  liberal  equitable  mle. 
The  unrellabUlty  of  divorce  Judgments  as  evi- 
dence of  all  the  factv  which  equity  shonld 
consider  In  apiriylng  a  rule  of  estom>el  in 
such  cases  is  too  well  known  to  need  illustra- 
tion. On  the  other  hand,  to  reopen  the  (dd 
issues  and  publldy  air  the  domestic  troubles 
which  led  to  the  divorce  suit  every  time  the 
wife  might  have  a  cause  of  action  foe  supplies 
furnished  would  often  lead  to  d^Iorable  cw- 
sequences.  The  animosities  which  such  a 
course  would  be  calculated  to  keep  alive, 
the  criminations  and  recriminations  whicli 
would  be  revived  between  parents,  and  in 
which  the  children  must  take  a  part,  or  velt- 
ness  as  silent  spectators,  would  yield  a  har- 
vest of  evil  greater  than  that  which  the  rule 
is  designed  to  suppress.  If  such  a  rule  could 
be  confined  to  those  extreme  cases  where 
penniless  mothers  were  compelled  bj  cmel 
fathers  to  assume  the  bordea  of  supporting 
the  common  offspring,  it  would  have  much  to 
commend  it  to  our  humane  C(»slderatl<Hi. 
But,  unfortunately,  this  cannot  be  done  with- 
out the  exerdae  of  a  Judicial  power  whldt 
dispenses  with  all  rules  and  substitutes  the 
arbitrary  discretion  of  the  court  It  seems 
to  us  that  the  test  adopted  in  tncb  cases  is 
too  remote,  too  variable  and  indeterminate 
to  be  received  as  a  rule  of  law.  The  condi- 
tion of  the  authorites  on  this  subject  is  not 
such  as  to  make  the  doctrine  stare  decisis, 
and  we  therefore  feel  at  liberty  to  treat  the 
question  as  still  an  op^i  one. 

[1]  If  the  divorced  husband  is  liable  to  his 
former  wife  in  an  action  of  this  dtaracter, 
it  is  because,  under  drcomstances  wbidi 
made  it  necessary,  she  has  dlsciiarged  a  debt 
which  was  exclusirely  or  primarily  his.  The 
law  will  Imply  a  promise  on  his  part  to  reim- 
burse her  only  v/hea  she  has  done  that  whidi 
he  was  legally  bound  to  da  But  what  war- 
rant is  there  for  saying  that  this  duty  to 
support  the  children  after  divorce  and  cus- 
tody awarded  to  the  wife  is  primarily  that 
of  the  husband?  Here  is  no  express  statu- 
tory provision  in  this  state  which  makes  it 
so;  neither  Is  there  any  established  rule  of 
the  common  law  which  so  grades  the  respon- 
sibility of  the  parentL    Parentage  Is  the  leai 
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buls  of  tbe  obUgatlMt  to  onpport,  and  It  will 
not  be  contended  that  tbe  relation  of  fattier 
to  cbild  la  soiwrior  to  tliat  of  the  mother. 
Nelth^',  when  conalderinK  the  sum  of  all  tbe 
daties  and  responslbilltlea  inseparably  con- 
nected with  rearing  a  child  from  birth  to  ma- 
turtty,  is  there  any  Jast  ground  for  saying 
that  the  task  which  the  laws  of  natnre,  if  not 
those  of  the  land,  Iwre  imposed  npon  tlie 
mother  is  lighter  than  that  laid  upon  the  fa- 
ther. Under  our  statute,  as  well  as  at  contr 
mon  law,  the  husband  is,  daring  marriage, 
ezdosiTely  liable  for  the  pecuniary  obliga- 
tions incurred  for  the  family  support.  The 
wife  is  liable  only  when  she  may  contract  to 
be  bound,  and  then  only  for  necessaries  fur- 
nished to  herself  or  children.  But  that 
class  of  necessaries  which  must  be  purchased, 
such  as  food  and  clothing,  and  the  usual  ez- 
poises  whi«dt  result  from  contracts,  fre- 
quently constitute  a  comparatlTely  small  por- 
tion of  what  may  properly  fall  within  tbe 
term  "necessaries."  Tbe  ceaseless  yigllanoe 
and  constant  care  exacted  of  tbe  mother  are 
no  less  necessaries,  essential  to  the  welfare 
of  the  child ;  and  they  often  make  the  greater 
burden.  For  wise  reasons  the  law  has  never 
nndertaken  to  make  an  exact  partition  of  tbe 
parental  duties.  Bxcept  as  to  tbe  pecuniary 
obligations  Incurred,  these  must  be  shared  In 
common  by  the  husbcmd  and  wife;  and,  if 
one  or  tbe  other  becomes  a  defaulter,  the 
ooDseqnmces  must  be  accepted  as  the  com- 
mon risk  wliicb  all  those  who  enter  into  the 
marriage  relation  assume. 

nie  pecuniary  liability  of  tlie  husband  dur- 
ing marriage  is  the  logical  accompaniment 
of  his  position  as  tbe  bead  ot  the  family  and 
tbe  authority  which  be  may  exercise.  As  a 
husband,  be  lias  tbe  right  to  select  tlie  fam- 
ily dbmicUe  and  change  It  at  his  pleasure, 
dictate  how  tbe  family  shall  be  maintained 
and  tbe  limit  of  tbe  expenses  wMcb  sliall  be 
incurred;  he  has  exdnslTe  control  of  tbe 
children,  a  right  to  their  servlceB  and  earn- 
ings, and  may  direct  bow  and  to  what  extent 
they  sball  be  trained  and  educated;  he  has 
tbe  exclusive  management  and  control  of  bis 
own  separate  property  and  that  whlcta  be- 
longs to  tbe  community,  and  until  recently, 
in  this  state,  he  had  also  tbe  exclusive  con- 
trol and  management  of  the  separate  estate 
of  bia  wife  and  tbe  right  to  her  personal 
earnings  in  any  business  calling  she  might 
enter.  But  when  a  divoroe  takes  place  he 
is  stripped  of  this  superior  authority,  the 
wife  Is  emancipated  from  her  subordination, 
and  rdiataUltated  with  all  tbe  rights  of  a 
feme  s<^  She  then  stands  before  the  law 
as  bis  equal  as  to  all  their  personal  and  prop- 
erty rights,  and  may  claim  her  interest  in  tbe 
common  accumulations.  She  holds  with  him 
an  equal  right  to  the  guardianship  of  their 
chUdren.  Bev.  Civ.  Stat.  arts.  4068,  4069. 
Tbere  is  then  no  Just  reason  why  she  should 
not  also  share  equally  with  the  husband  the 
burdens  of  supporting  tbe  children  of  tbe 


marriage,  onleBS  It  be  becauK  die  te  a  wo- 
man and  he  a  man.  But  our  laws  recognise 
no  such  distinction.  Women  are  not  tbe 
favorites  of  the  law.  As  regards  her  personal 
duties  and  legal  obligaticHis,  a  feme  scle  is 
governed  by  the  same  rules  which  apply  to 
men.  It  will  not  be  contended  that  afb»r  di- 
vorce the  mother  is  absolved  from  any  part 
of  her  obligations  as  a  parent  The  most  that 
has  been  claimed  is  that  her  duties  are  sec- 
ondary. If  during  marriage  her  obligation 
to  do  that  which  is  necessary  for  the  child's 
welfare  is  secondary  only  in  that  respect 
where  her  ix>wer8  are  subordinate,  there  is 
little  justification  for  saying  that  her  obliga- 
tions remain  secondary  after  her  subordina- 
tion ceases.  Our  statute  seems  to  treat  the 
property  of  the  parents  as  being  equally  sub- 
ject to  appropriation  for  tbe  use  of  the  chil- 
dren after  dlvorc&  Article  4634  is  as  fol- 
lows: 

"The  court  pronouncing  a  decree  of  divorce 
from  the  bonds  of  matrimony  shall  also  decree 
and  order  a  divirion  of  the  estate  of  the  parties 
in  such  a  way  as  to  the  court  shall  seem  just 
and  right,  having  due  regard  to  the  rights  of 
each  party  and  their  children,  if  any ;  provided, 
however,  that  nothing  herein  contained  shall  be 
construed  to  compel  either  party  to  divest  him- 
self or  herself  of  the  title  to  real  estate." 

It  has  been  held  tbat  under  this  statute 
tbe  court  decre^ng  tJhe  divmroa  may  take  all 
or  any  part  of  tbe  common  property,  and 
even  the  separate  property  of  either  spouse, 
and  set  it  apart  for  tbe  use  4^  tbe  party  to 
whom  the  custody  of  tbe  children  has  t>ieen 
awarded.  Bice  v.  Bice,  21  Tex.  68;  Fltts 
V.  Fitts,  14  Tex.  443.  No  distinction  is  made 
between  the  property  of  ttie  husband  and  tlutt 
of  tbe  wUe  in  fixing  tbla  use;  nor  is  there 
any  suggestltm  that  the  court  should  be  con- 
trolled in  making  this  appn^riation  by  the 
marital  misconduct  of  either  party.  Here 
we  have  a  clear  legislative  recognition  of  the 
equality  of  obllgatians  of  the  parents  to  siq>- 
port  their  children.  What  right,  then,  has  a 
court  to  say  that  they  shall  be  unequal? 
or  tbat  one  is  primary,  and  tlie  other  sec- 
onda'ry?  We  do  not  vrish  to  be  understood 
as  holding  that  either  tbe  father  or  tbe  moth- 
er ever  ceases  to  be  liable  for  tbe  support  of 
their  dilldren  during  minority.  As  between 
them  and  tlie  children,  or  third  parties  who 
owe  tbe  diildren  no  duty,  the  parental  ob- 
ligation Is  unaffected  by  the  divorce  decree. 
If  for  any  reason  the  legally  appointed  cus- 
todian should  fail  to  provide  the  diildren 
with  such  necessaries  as  they  bad  a  right  to 
demand,  tbe  credit  of  the  other  parent  may 
be  pledged  to  meet  the  need.  Fowlkes  v. 
Baker,  29  Tex.  135,  94  Am.  Dec.  270.  How- 
ever, when  the  wife  has  supplied  them,  and 
there  is  no  question  of  her  ability  to  sui^ly 
them  in  future,  she  has  no  more  right  to 
claim  reimbursement  from  the  husband  than 
he  would  have  to  a  claim  upon  her  were 
their  situations  transposed. 

[2]  There  Is  also  in  the  petltftm  of  the  ap- 
pellee an  alternative  prayer,  adding  tbat  la 
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tbe  event  Ae  te  not  perddtted  to  ncov«r 
the  reimbanement  songbt,  certain  portions  of 
the  community  property  awarded  to  the  ap- 
pellant In  the  dlToroe  snlt  be  set  apart  for 
the  nae  of  herself  and  the  children.  While 
the  court  granting  the  divorce  retains  the 
right  to  make  such  orders  as  may  be  necessary 
conoemlng  the  custody  of  the  children,  he 
has  no  farther  control  over  the  property 
which  has  been  partitioned  between  the  hus- 
band and  wife.  He  can  afterward  no  more 
resort  to  this  property  than  to  property 
which  had  been  subsequently  accumulated  by 
the  husband.  What  was  awarded  to  the  ap- 
pellant In  that  decree  became  hia  separate 
estate,  to  be  disposed  of  In  any  manner  he 
saw  fit 

[3]  Thus  far  the  conclusions  announced 
are  unanimously  agreed  to  by  all  tbe  mem- 
bers of  this  court  But  Chief  Justice  WILL- 
SON  and  Associate  Justice  LEVX  are  of  tbe 
opinion  that  after  divorce  the  liability  of  tbe 
parents  for  the  support  of  their  cblldrea  be- 
ing equal,  the  one  who  has  the  exclusive 
custody  and  who  furnishes  tbe  supplies  may 
claim  contribution  from  the  other  to  the  ex- 
tent of  one-half  of  the  outlay  made.  The 
writer  does  not  concur  In  that  view,  for  rea- 
son hereafter  stated. 

In  tbe  first  place,  even  if  the  principle  of 
contribution  should  be  applied  In  any  event 
the  pleadings  of  this  case  are  not  such  as  to 
Im-oke  that  diaracter  of  relief.  This  Is  but 
an  ordinary  action  for  reimbursement  for 
tbe  entire  sum  expended  for  necessaries,  and 
no  attempt  Is  made  to  account  for  any  of  the 
revenues  or  benefits  resulting  from  the  ex< 
elusive  custody  of  tbe  children.  Contribu- 
tion, whenever  applied.  Is  an  equitable  doc- 
trine, and  its  enforcement  Is  (Conditioned  up- 
on an  accounting  by  the  party  claiming  It  for 
all  the  common  benefits  enjoyed  by  falm  and 
which  both  may  be  entitled  to  share.  It 
would  seem  Inequitable  to  say  that  tbe  cus- 
todian has  the  right  to  appiiopriate  to  her 
own  use  the  entire  value  of  the  services  which 
shall  be  utilized  and  made  remuneratlTe,  and 
then  claim  reimbursement  from  the  other 
without  any  accounting.  As  the  case  is  pre- 
sented on  this  appeal,  the  appellee  is  entitled 
to  recover  all  of  what  she  expended,  or  none. 

My  next  objection  applies  to  contribution  as 
a  policy  of  the  law.  Its  enforcenent  In  cases 
of  this  kind,  must  necessarily  give  rise  to  the 
same  unwholesome  litigation  between  the  di- 
vorced parents  which  makes  suit  for  full  re- 
imbursements obnoxious,  and  I  need  not  here 
repeat  what  has  already  been  said  upon  that 
subject  The  dlflSculties  which  obstruct  a 
fair  application  of  tbe  rule  are  not  to  be 
overlooked.  For  what  shall  contribution  be 
claimed?  Is  it  to  be  limited  to  that  which 
the  custodian  buys  and  pays  for?  or  shall  it 
include  tbe  value  of  all  that  which  he  or  she 
supplies  and  which  may  be  classed  as  neces- 
saries? As  previously  stated,  the  food  and 
clothing  and  expenses  for  whicb  debts  must 


be  contracted  are  far  tmai  bslhg  an  tbe  nec- 
essaries ess«itlal  to  a  child's  welfare.  To 
say  that  the  right  must  be  limited  to  those 
articles  which  require-  an  expenditure  of 
money  Is  to  adopt  an  arbitrary  test,  mani- 
festly unjust  In  many  instances.  One  parent 
may  be  willing  to  perform  many  of  the  es- 
sential duties,  sudi  as  imiiri-ng  the  clothing, 
preparing  the  family  meals,  and  nursing  and 
attending  the  dilldren  dnring  sickness  or  in- 
fancy ;  while  others  may  elect  to  employ  par- 
ties to  perform  those  services.  Yet  such  serv- 
ices constitute  necessaries,  regardless  of  who 
performs  them.  To  limit  the  right  of  tbe  in- 
dustrious and  frugal  parent  to  what  be  or  she 
may  buy  from  others,  either  as  services  or 
food  and  clothing,  and  extend  that  of  the  less 
frugal  and  more  Indolent,  is  manifestly  arbl< 
trary  and  unjust  On  the  other  hand,  to 
say  that  tbe  custodian  may  claim  contribu- 
tion for  all  tbe  necessaries  supplied,  whether 
bought  from  others  or  resulting  from  his  or 
her  services,  Is  to  take  tbe  domestic  manage- 
ment  of  the  family  out  of  tbe  bands  of  the 
parent  and  place  it  under  the  supervision  of 
courts  and  Juries.  For  in  every  litigated  case 
tbe  defendant  would  have  tbe  right  to  a  ju- 
dicial determination,  not  only  of  the  reason- 
ableaess  of  what  was  done,  or  furnished  as 
necessaries,  but  of  the  value  of  the  services  of 
the  children  and  of  whether  or  not  the  chilr 
dren  had  been  properly  employed. 

Still  another  barrier  to  contrlbuthm  aris- 
es in  this  case  from  the  Judgment  rendered 
in  the  original  divorce  suit  Tbe  court,  act- 
ing upon  that  occasion  by  virtue  of  tbe  stat- 
ute previously  quoted,  did  make  an  allowance 
to  the  appellee  for  the  benefit  of  herself  and 
the  children.  The  extent  of  tbe  allowance  is, 
in  such  cases,  limited  only  by  tbe  amount  and 
value  of  the  property  within  tbe  Jurisdiction 
of  tbe  court  and  by  wbat  to  him  "shall  seem 
just  and  right  having  due  regard  to  the 
rights  of  each  party  and  their  children." 
Such  allowances  are  evidently  Intended  as  an 
advanced  contribution  from  tbe  party  whose 
property  is  subjected  to  use  tor  tbe  support  of 
the  children.  Doubtless  this  provision  in  the 
law  was  made  in  order  to  prevent  subsequent 
litigation  between  the  parents,  growing  out 
of  their  Joint  obligation  to  support  their  diU- 
dr«i,  and  when  applied  in  any  case  tt  should 
preclude  the  right  of  one  who  has  been  a 
party  to  tbe  Judgment  from  thereafter  ask- 
ing for  further  assistance.  When  both  par- 
ties, together  with  their  children  and  proper- 
ty, are  before  the  court  Is  the  proper  occa- 
sion for  tbe  adjustment  of  sudt  controversies. 
If  tbe  Judgment  then  rendered  is  not  conclu- 
sive of  tbe  claim  of  one  parent  against  the 
other  for  assistance,  tlie  one  whose  property 
is  so  taken  Is  subjected  to  a  double  liability. 
For,  as  we  have  seen,  ample  provision  for 
future  needs  may  then  be  made.  But  if  that 
judgment  may  be  disregarded  in  a  subsequent 
suit  for  reimbursement  there  Is  no  hindrance 
to  collecting  twice  for  the  same  necessaries. 
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In  the  absence  of  lan  appeal,  or  Bcime  com- 
ptalnt,  we  most  aBsnme  that  the  provision 
made  In  this  case  by  the  court  When  the  di- 
vorce vras  granted  was  anfflcdent.  The  fact 
tliat  the  cotirt  In  tUe  dlvt>rce  snlt  also  under- 
took to  Impose  an  Illegal  obligation  does  not 
affect  the  conclusiveness  of  the  Judgment 
which  be  had  the  anfltority  to  render.  An 
examination  of  the  cases  which  support  the 
right  of  the  mother  to  have  reimbursement 
discloses  significant  reference  to  the  Cact  that 
DO  provision  had  been  made  for  the  support 
of  the  children  at  the  time  the  divorce  was 
granted. 

Again,  after  divorce,  the  right  of  custody 
of  the  children  Is  equal;  and  when  one  par- 
ent Is  awarded  that  exclusive  rl^t,  the  legal 
effect  Is  to  deprive  the  other,  not  only  of  his 
or  her  right  of  custody,  but  of  the  further 
right  to  share  In  the  benefits  and  revenues  re- 
sulting from  the  services  of  the  children. 
Such  a  decree  Is  usually  rendered  at  the  spe- 
cial Instance  of  the  party  who  secures  It,  upon 
a  representation  and  proof  that  be  or  she  is 
both  willing  and  able  to  bear  alone  the  re- 
gponslbUity  of  supporting  and  maintaining 
the  children.  This  would  appear  to  be  an 
assumption  of  whatever  burden  it  carries. 
If  the  custodian  should  thereafter  complain 
that  the  burden  was  too  onerous,  it  may  be 
answered  that  he  or  she  .voluntarily  sought 
and  secured  the  benefits  to  which  the  burden 
was  Inseparably  attached.  In  the  authorities 
previously  cited  It  is  generally  held  that  the 
doty  to  support  goes  with  the  right  of  cus- 
tody, as  a  result  of  the  benefits  and  advan- 
tages thereby  conferred. 

If  the  duty  to  support  the  dilld  rests  upon 
parentage,  the  obllgatl<»>s  of  the  parents  be- 
ing equal  and  Independent  of  their  financial 
condition,  then  the  husband  may,  with  equal 
propriety,  claim  contribution  from  the  Wife 
when  he,  having  the  custody,  has  supplied  the 
required  necessarlea  The  spectacle  of  a  ro- 
bust and  wealthy  father,  who  is  raising  his 
children  in  idleness,  suing  and  securing  a 
judgment  for  contribution  against  a  i)enni- 
less  and  decrepit  mother,  is  alone- enoogfa  to 
condemn  the  rule.  Tet  that  situation  is  made 
possible  if  the  principle  announced  by  the  ma- 
jority of  this  court  In  this  Instance  is  to  be 
upheld. 

While  the  writer  thinks  the  case  should  be 
reversed  and  a  judgment  here  rendered  In 
favor  of  the  appellant,  in  obedience  to  the 
holding  of  the  majority  the  judgment  of  the 
trial  court  will  be  reformed,  ^and  the  recovery 
reduced  to  one-half  tbe  sum. 

On  Petition  tor  Rehearing. 

LEVY,  J.  [4]  It  is  believed  by  a  majority 
of  the  court  that  the  motion  for  rehearing 
xhould  be  overruled.  Appellant  urges  that 
his  divorced  wife  may  not,  In  this  case,  le- 
cover  of  him  the  exjienses,  either  all  or  one- 
balf  of  same.  Incurred  by  her  for  the  sup- 
port of  tbe  minor  children.  There  Is  com- 
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prehended  In'  the  jndgment  of  the  trial  court 
the  finding  of  fact,  which  has  aniple  surt»rt 
In  the  evidence,  that  the  money  expended  by 
the  wife  was  for  the  supply  of  necessaries 
for  the  minoi-  children  and  was  confined  to 
^  reasonable  amount.  And  it  was  proven 
tJlat  in  the  divorce  proceedings  the  custody 
of  the  minor  children  Was  awarded  to  the 
wife.  An  Incidental  decree,  it  appears,  un- 
dertook to  inaire  provision'  for  tlfe  future 
support  of  the  children  against  each  of  the 
parents  through  payment  of  a  monthly  sti- 
pend. It  was  proven,  though,  that  upon  ap- 
peal the  Incidental  decree  was  held  void  and 
inoperative,  upon  the  ground  of  lack  of  pow- 
er In  the  court  in  a  statutory  proceeding  for 
divorce  to  make  incidental  decrees  against 
the  parents  in  personam  for  payment  of  a 
monthly  s'tlpend  in  future  support  of  their 
children.  Gully  v.  Gully,  178  S.  W.  1178. 
The  decree,  therefore,  must  be  regarded,  it 
is  thought,  as  having,  In  legal  effect,  omit- 
ted to  make  any  provision  for  the  future 
support  Of  Oie  minor  children  of  the  mar- 
riage. And,  in  view  of  the  fticts,  the  prin- 
cipal question  for  decision  Is  one  of  law,  as 
to  the  effect  of  a  decree  giving  custody  of 
the  children  to  the  wife,  yet  omitting  to  pro- 
vide for  their  support.  Some  of  the  cases 
rule  that  a  divorce  decree,  awarding  custody 
of  the  children  to  the  mother,  even  thougb 
making  no  provision  for  their  support,  has 
the  legal  effeet  to  relieve  the  father  lit  Ua- 
tfllity  for  the  reasonable  Support  of  the  gMI- 
dren  while  in  the  mother's  custody.  The  ma- 
jority of  the  cases,  though,  as  stated  by  Jus- 
tice HODGES,  hold  that  where  the  decree 
of  divorce  makes  no  provision  for  the  minor 
children,  the  father  Is  not  relieved  of  his  ob- 
ligation to  support  them,  and  tbe  mother, 
who  has  the  custody  of  the  children,  may 
recover  from  the  father  a  reasonable  sum  for 
necessaries  furnished.  Pretzlnger  v.  Pret- 
zlnger.  45  Ohio  St  452,  16  N,  E.  471,  4  Am. 
St  Rep.  542;  Evans  v.  Evans,  125  Tenn.  112, 
140  S.  Vr.  745,  Ann.  Gas.  1913C,  294;  Brown 
V.  Brown,  132  Ga.  712,  64  S.  E.  1092,  131 
Am.  St  Rep.  229;  Gllley  v.  Gilley,  79  Me. 
292,  9  Aa  623,  1- Am.  St  Rep.  307;  Ditmar 
V.  Ditmar,  27  Wash.  13,  67  Pac.  353,  91  Am. 
St  Rep.  817;  Spencer  v.  Spencer,  97  Minn. 
66,  105  N.  W.  483,  114  Am.  St  Rep.  695.  7 
Ann.  Cas.  901 ;  Graham  v.  Graham,  38  Colo. 
453,  88  Pac.  852,  8  L.  R.  A.  (N.  S.)  1270,  12 
Ann.  Cas.  137,  and  others.  It  is  believed  that 
tbe  rule  formulated  in  these  cases  cited 
above  stands  upon  a  correct  legal  principle, 
which  is  applicable  and  should  govern  tbe 
decision  of  the  instant  case.  By  the  common 
law  the  parents  were  under  legal  obligation 
to  support,  protect,  and  educate  their  chil- 
dren. 1  Cooley's  Blackstone  (4th  Ed.)  jf. 
394 ;  2  Kent,  Com.  191 ;  1  Parson,  Con.  251, 
approved  In  Fowlkes  v.  Baker,  29  Tex.  135, 
94  Am.  Dec.  270.  Divorce  and  separation  of 
the  parents  do  not,  it  must  be  admitted,  op- 
erate and  have  effect  to  destroy  tbe  relation^ 
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of  parent  and  child.  And  there-  is  no  statute 
which  changes,  after  dlTorce  and  separation, 
the  common-law  rule  respecting  the  obllgn- 
tlon  of  the  parents  to  support  their  children. 
Though  by  the  common  law  the  primary  duty 
of  providing  this  support  was  cast  upon  the 
husband  during  the  marriage  relation,  it 
was  only  so  because  of  the  disabilities  of 
coverture  attaching  to  the  wife.  Yet  the 
divorce  (derates  to  remove  the  disabilities  of 
coverture,  and  consequently  to  cast  and  de- 
volve Joint  and  equal  duties  upon  the  par- 
ents thereafter  respecting  the  support  of 
their  cldldren,  unless  modified  by  the  terms 
of  the  decree.  And  there  is  clear  legisla- 
tive recognition  of  the  equality  of  the  obli- 
gations of  the  parents  after  a  divorce  had 
been  granted.  The  wife  holds  with  the  hus- 
band an  equal  right  to  the  guardianship  of 
the  children.  Article  4069,  Vernon's  Sayles' 
Stat.  And  no  distinction  Is  made  between 
the  property  of  the  wife  and  husband  in  fix- 
ing liability  for  the  support  ot  the  children. 
Article  4634,  Vernon's  Sayles'  Stat.;  Rice 
v.  Rice,  21  Tex.  58;  Fltts  v.  Fltts,  14  Tex. 
443.  And  the  simple  tact  that  the  mother  has 
been  awarded  custody  of  the  children  does 
not,  in  legal  principle,  operate  and  have  the 
effect  to  change  this  rule  and  relieve,  by  ad- 
judication, the  father  of  any  further  obliga- 
tion of  support  on  bis  part  Bemus  v.  Be- 
mus,  133  S.  W.  603.  The  chief  consideration 
of  her  designation  as  custodian  is  the  per- 
sonal welfare  of  the  minor  children,  and  the 
right  to  this  care  and  control  of  the  children 
is  the  extent  of  the  adjudication  between  the 
parents.  There  Is  not  involved  nor  deter- 
mined in  such  simple  decree  the  question  of 
liability  of  either  parent,  as  between  them- 
selves or  to  third  parties,  for  the  future  sup- 
port of  the  minor  children.  Hence  the  de- 
cree awarding  custody  could  not  legally 
avail.  In  defense,  as  a  plea  of  adjudication 
against  further  liability.  Therefore,  as  the 
parents  after  divorce  become  Jointly  and 
equally  obligated  to  reasonably  maintain 
their  children  during  nonage,  and  as  the  de- 
cree of  custody  in  t&voT  of  the  wife  does 
not  undertake  nor  legally  operate  to  dis- 
charge their  obligation  by  making  provision 
for  the  children.  It. Is  not  perceived  upon 
what  legal  principle  the  father  oould  predi- 
cate a  plea  in  bar,  or  a  want  of  any  liabil- 
ity, or  a  defense  of  satisfaction  and  dis- 
charge, as  a  matter  of  law,  of  his  part  of 
the  legal  obligation.  Paymmt  or  provision 
by  the  father,  as  a  fact,  is  not  Involved  in 
the  instant  case. 

The  mother  and  father  after  divorce  being 
Jointly  and  equally  obligated  to  reasonably 
maintain  their  dependent  children  of  nonage, 
thef  mother  may  not.  In  this  case,  it  is  l>e- 
lleved,  recover  the  whole  of  the  expenses 
paid,  but,  having  paid  the  whole  of  such  ex- 
penses, may  recover  one-half  thereof,  which 
was  the  excess  paid  by  her  beyond  her  equal 


ahaie.  It  to  a  familiar  principle  that  when 
two  persons  are  Jointly  and  eqnaUy  llaUe 
for  the  same  debt,  and  one  Is  compelled  to 
pay  the  whole  of  it,  be  may  have  contribu- 
tion from  the  other  to  obtain  from  htm  the 
payment  of  Ids  due  proportion  or  share. 
The  right  to  contribution  In  the  case  of  Joint 
debtors  deitenda  on  the  fact  of  common  In- 
debtedness, and  may  be  obtained  on  the  ba- 
sis of  the  amount  actually  expended  is  rea- 
sonably d<»e.  Pleading  the  facta,  as  appel- 
lee does,  entitles  her  to  recover  what  she 
may  legally  show  hers^  entitled  to,  and 
such  pleadings  would  not  be  insufficient  to 
support  a  Judgment  for  one-half  ot  the  sum 
sued  for. 

If  it  had  appeared,  which  It  did  not,  that 
a  child  was  sufficiently  earning  Its  own  sup- 
port, it  may  be  that  the  father  could  de- 
fend against  liability  for  its  support;  for  In 
that  Instance  the  eamingH  of  the  diild,  le- 
gally belonging  to  the  parents,  but  collecti- 
ble by  the  custodian,  would  be  regarded  as 
furnished  Jointly  by  the  parents,  and  to  that 
extent  be  an  actual  discbarge  of  the  obli- 
gation. 

It  is  insisted  by  appellee  that,  as  the  ens- 
tody  of  the  minor  dilldren  dev(4ves  upon  the 
mother  much  personal  care  and  attenUon 
that  is  ot  value  in  the  maintenance  of  such 
children,  such  valuable  services  may  be  re- 
garded as  performance  in  kind  of  the  moth- 
er's portion  of  the  obligation  of  maintenance, 
and  tlie  father  is  only  bearing  with  the  moth- 
er the  Joint  obligation  of  maintaining  the 
minor  children  when  he  provides  reasonably 
for  their  necessary  support.  Of  course  that 
contention  pertains  to  tlie  question  of  wheth- 
er or  not  ttie  recovery  by  appellee  of  the 
whole  amount  of  the  present  Judgmrat 
should  be  sustained.  It  is  thought  the  pres- 
ent record  does  not  sufficiently  authorize  the 
appellee  to  recover  except  one-haU  ot  the 
proven  expenditures. 

Motion  overruled. 


JBNNIKOS,  Cioanty  Judge,  et  aL  ▼.  OABSON. 
(No.  910.) 

(Court  of  Civil  Appeals  of  Texas.     Annriiift. 

March  15,  191B.     Rehearing  Denied 

March  29,  1916.) 

1.  Schools  and  School  Distbicts  9=>39  — 
Cbeation  or  Nkw  Dibtsiotb— Rx^w  or 
Pbooxxdiitos. 

Acts  34th  Leg.  &  86,  amending  Acts  32d 
Leg.  c,  26  (Vernon^j  Sayles'  Ann.  Civ.  St  1914, 
arts.  2849a-2849o)  |  4,  verts  in  the  county 
board  of  school  trustees  the  authority  thereto- 
fore verted  In  the  county  commlBsioners'  ooiut 
with  respect  to  subdividing  the  county  into 
school  districts  and  making  changes  in  school 
district  lines.  Section  4a  gives  to  the  district 
court  general  supervisory  control  over  ac- 
tions of  the  county  trustees  In  creating,  chang- 
ing, and  modifying  school  dlrtricts.  Section  8 
requires  the  county  school  trustees  to  appoint 
the  county  superintendent  as  thtir  secretar; 
and  executive  ofScer,  but  his  duties  under  the 
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act  ate  pnnly  clerical  and  mlnisteriaL  Section 
10  provides  that  all  appeal*  from  the  deciaioiiB 
of  the  coant;  eaperintendent  shall  lie  to  the 
county  acbool  tmsteea,  and  from  the  said  tnia- 
tees  to  the  state  aupeiintendent  and  thence  to 
the  state  board  of  education.  Seld,  that  since 
the  duties  of  the  county  superintendent  are  only 
ministerial  and  there  could  be  few  occasions  for 
an  appeal  from  him,  a  party  aggriered  by  the 
action  of  the  tniatees  in  the  matter  of  the  crea- 
tion or  alteration  of  the  districta  may  seek  relief 
from  the  court  without  first  exhausting  the  rem- 
edy of  appeal  to  the  state  superintendent  and 
the  board  of  education. 

lEA.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  68,  68;  Dec. 
Dig.  «=>3».] 

2.  Schools  ard  School  Distbictb  4=s>36  — 
Creation  o»  New  District— Review— Peo- 

CEEDIR  OS — STATtm. 

Acta  84th  Iiag.  e.  86,  i  4a,  giving  the  dis- 
trict court  supervisory  control  of  the  actions  of 
the  county  trustees  in  creating,  changing,  and 
modifying  school  districts,  does  not  authorize 
the  court  to  compel  the  trustees  to  create  a  new 
district  when  they  have  refused  to  do  so,  since 
such  supervisory  power  is  a  apedal  power  and, 
even  though  given  to  a  court  of  general  juris- 
diction, must  be  limited  to  the  grant  when 
strictly  construed. 

[Ed.  Mote.-^or  other  cases,  see  Schools  anfl 
School  Districts,  Cent  Dig.  |  S»\ft ;  Dec.  Dig. 
«=>36.] 

3.  Schools  and  School  Districts  «=s>39  — 
Ckeatiow  of  New  District  —  RevibW  or 
PBOCKEDIKG8— Constitutional  Provisions. 

Const  1876,  art  5,  {  8,  as  amended  in  1891, 
gives  the  district  court  appellate  jurisdiction 
and  general  supervisory  control  over  the  coun- 
ty commissioners'  court,  and  general  original 
juriadiction  over  all  causes  of  action  whatever 
for  which  a  remedy  of  jurisdiction  is  not  provid- 
ed by  the  Constitution  or  laws.  Acta  33d  Leg. 
c.  129,  f  1  (Vernon's  Sayles'  Ann.  Civ.  St  l»l3, 
art  2816),  empowers  the  county  commisaionerr 
court  to  reduce  the  area  of  any  school  district 
and  create  such  additional  school  districts  as 
may  be  necessary  for  the  best  interests  of  the 
children,  with  certain  restrictions.  Acts  84th 
Letc  c.  36,  transferred  this  power  to  the  coun- 
ty school  trustees.  Held,  that  the  distiict' court, 
under  the  Constitution  could  supervise  the  ac- 
tion of  the  school  trustees  in  refusing  to  oreate 
a  new  school  district,  •■  well  as  creating  or  al- 
tering one. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  DistricU,  Cent  Dig.  U  68,  69;  Dec. 
Dig.  «=»39.] 

4.  Schools  and  School  Districts  «=>36  — 
Ckkation  at  New  Districts— B*virw  or 

PBOCSBDING*— iNJTINOnOR. 

Where  some  of  the  children  reaidfaig  in  a 
territory  which  it  was  sought  to  have  created 
into  a  new  school  district  were  compelled  to 
go  seven  miles  to  school,  and  when  the  streams 
were  swollen  were  unable  to  go  at  all,  and.  the 
existiiig  district  was  about  to  issue  bonds  for 
the  construction  of  a  new  building,  after  which, 
under  Acts  83d  I>g.  c.  129,  1 1  (Vernon's  Sayles' 
Ann.  Civ.  8t  1914,  art.  2816),  its  boundaries 
could  not  be  changed  notU  the  bonds  were  paid, 
the  district  court  can  issue  an  injunction  re- 
straining the  issuance  of  the  bonds,  and  a  man- 
datory injunction  compelling  the  creation  of  a 
new  district  notwitbatanding  tiie  rule  wUeh 
ordinarily  forbids  a  court  from  interfering 
with  the  action  of  an  inferior  tribunal,  so  long 
as  the  latter  is  exercising'  Its  constitutional 
and  statutoqr  powers  in  a,  lawful  manner,  in 
matters  calUng  for  the  ezerdse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  ?J9%  ;  Dec  Dig. 
«=>36.] 


6.  Statutes  «=3l22(l)— Tulb—Mbans  to  Ac- 

COMPLIBH  PURFOSE. 

Acts  34th  Leg.  c.  36,  {  4a,  giving  the  dis- 
trict courts  general  supervisory  control  of  the 
action  of  the  county  sdiool  trustees,  being  a 
specification  of  the  means  whereby  the  objects 
of  the  act  expressed  in  title  were  to  be  carried 
out,  is  not  void  because  not  mentioned  in  the 
preamble  to  the  act 

[Ed.   Note.— For   other   cases,    see    Statutes. 
Cent  Dig.  i  ITS;    Dec  Dig.  «s»122a).] 
6.  Schools  and  School  Districts  ^S9l69^ 

— TRANBFOBIATION    to    AMD    FROU    SCHOOL— 

Statute. 

Acts  34th  Leg.  c.  86,  authorizing  the  classi- 
fication of  school  districta  into  elementary  and 
high  school  districts,  but  providing  that  the 
classification  shall  not  be  so  made  as  to  deprive  ■ 
any  chUd  of  opportunity  to  attend  a  school  prop- 
erly classified  within  three  miles  of  his  home  un^ 
less,  free  transportation  for  such  child  shall  be 
provided,  does  not  authorize  the  trustees  to  pro- 
vide free  transportation  for  children  to  and 
from  common  school  districts. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  207;  Dee.  Dig. 
«P>159^.] 

Appeal  from  District  Court,  BempblU 
CouQty  ;  Frank  WUlls,  Judgo. 

(Suit  tor  Injunction  by  U  M.  Carson  against 
J.  L.  Jennings,  as  County  Judge,  and  others. 
Decree  for  the  plaintiff,  and  defendants  ap- 
peal.   Affiimed. 

°  H.  Bl  Hoover,  of  Canadian,  foe  app^ants.. 
Baker  &  Willis,  of  Canadian,  for  appellee. 

HALL,  J.  Appellee,  as  plaintiff  below, 
filed  this  suit  In  the  district  court  of  Hemp- 
hill county,  .against  appellant  Jennings,  as 
county  judge  and  ex  officio  secretary  of  the 
county  school  board,  including  as  defendants 
F,  K.  Jamison,  president  of  said  board,  C.  A. 
Gllly,  H.  T.  Holland,  Frank  Merry,  and  R. 
T.  Alexander,  trustees,  constituting  the  entire- 
hoard,  alleging,  in  substance,  that  school  dis- 
tricts Nob.  4  and  6  each  contained  more  terri- 
tory than  was  required  by  law,  each  having 
their  scfaoolhouse  beyond  the  reach  of  many 
diildren  of  scholastic  age  residing  therein; 
that  on  the  27th  day  of  July,  1915,  plaintiff 
had  four  children  of  s(4io1astlc  age,  and,  join- 
ed by  19  other  parties  interested  in  the  school' 
affairs  of  the  neighborhood,  all  residing  with- 
in the  territory  at  the  proposed  new  district, 
by  written  petition  to  the  county  board  of 
trustees  prayed  for  the  formation  of  a  third 
district,  to  be  so  constructed  as  to  take  a 
strip  of  territory  six  miles  long  and  three 
miles  wide  from  the  west  side  of  said  dis- 
trict No.  4  and  certain  territory  described 
In  the  petition  from  district  Na  6,  and  tbat 
said  new  district  should  be  numbered  17.  It 
is  farther  alleged  that  If  said  new  district 
was  created,  it  would  leave  ample  territory  In 
districts  Nos.  4  and  5,  with  sufficient  popula- 
tion to  maintain  schools,  and  having  school- 
honseis  easily  accessible  to  the  <dilldren  in  the 
districts  as  then  created;  that  the  trustees 
to  whom  the  petition  was  presented,  refused 
to  grant  the  prayer;  and  that  such  refusal 
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was  tantamount  to  a  denial  of  educational 
opportunltieB  to  the  children  within  the  pro- 
posed new  district,  which  iB  alleged  to  be  a 
g^ross  abuse  of  their  power  and  aathorlty  on 
the  part  of  sudi  trustees.  The  petition  fur- 
ther seta  out  certain  Inconveniences  to  plain- 
tiff, and  other  residents  In  the  district,  suf- 
fered on  account  of  the  present  location  of 
the  schoolhouses  therein;  that  a  petition  Is 
being  circulated  In  school  district  No.  6,  to 
vote  an  Issue  of  bonds  to  the  amount  of  ?1,- 
000,  for  the  purpose  of  building  a  schoolhouse 
therein;  that  If  the  election  is  ordered,  the 
bonds  will  be  Issued  when,  under  the  law,  no 
'  change  can  be  made  in  the  district.  The 
prayer  is  that  the  district  court  taJta  super- 
visory control  of  the  action  of  the  county 
board  of  trustees  In  rejecting  the  petition; 
that  the  court  exercise  Its  authority  and  cor- 
rect the  abuse  of  power  on  the  part  of  such 
trustees  and  enter  a  decree,  forming  and  es- 
tablishing a  new  district,  to  be  numbered  17, 
for  a  writ  of  mandamus,  compelling  the  trus- 
tees to  create  such  district,  and  for  an  in- 
junction restraining  Jennings,  as  county 
judge,  from  calling  the  election  to  vote  upon 
the  bond  Issne  in  district  No.  5.  A  tempo- 
rary writ  of  Injunction  was  granted,  and  at 
the  time  ordered  by  the  trial  judge  the  ap- 
pellants api)eat«d,  filing  their  joint  answer  to 
the  original  petition.  The  answer  consists 
of  a  gfflieral  demurrer  and  various  special 
exceptions,  a  general  denial  and  special  an- 
swer, to  the  effect  that  the  petition  for  a  new 
school  district  was  presented  to  the  defend- 
ants as  a  county  board ;  that  In  acting  upon 
the  same  they  were  fully  advised  of  the  mat- 
ters pertaining  thereto,  and,  in  the  exercise 
of  th^r  discretionary  powers,  looking  to  the 
good  of  all  the  people  in  the  district,  conclud- 
ed that  It  was  to  the  best  interest  of  the  ma- 
jority of  the  patrons  In  the  district,  and  to 
the  educational  advantages  of  the  children 
therein,  to  reject  the  petition;  that  In  so  do- 
ing they  acted  without  prejudice  or  bias,  and 
in  no  wise  abused  the  discretion  vested  In 
them,  and,  so  acting,  saw  fit  to  reject  the  pe- 
tition, and  that  their  action  was  not  subject 
to  supervision  by  the  district  court  Upon  a 
trial  the  same  day,  at  a  regular  term  of  the 
district  court,  without  a  jury,  judgment  was 
entered,  forming  school  district  No.  17,  per- 
petuating the  injunction,  and  granting  the 
mandamus  prayed  for. 

[1]  Acts  34th  Leg.  1915,  ch.  36,.  p.  6S, 
amending  Acts  32d  Leg.  ch.  26  (Vernon's 
Sayles*  Ann.  C!lv.  St  1914,  arts.  2849a-2849o), 
vests  in  the  county  board  of  trustees  all  the 
authority  theretofore  vested  In  the  county 
commissioners'  court  with  respect  to  subdi- 
viding the  county  into  school  districts  and 
to  making  changes  in  school  district  lines, 
and  to  such  other  matters  as  pertain  to  the 
location,  conduct,  maintenance,  and  discipline 
of  schools,  the  terms  thereof,  and  other  mat- 
ters of  interest  In  ^cUool  affairs  la  the  couo- 
ty.    (Secti<Niu4.) 


Some  of  the  provisions  of  this  act  are  con- 
fusing. Section  10  provides  that  all  appeals 
from  the  decisions  of  the  county  superintend- 
ent of  public  instruction  shall  lie  to  the  coun- 
ty school  trustees,  and  from  the  said  county 
trustees  to  the  state  superintendent  of  pub- 
lic instruction,  and  thence  to  the  state  board 
of  education.  Section  8  of  the  act  reqiilreg 
the  county  school  trustees  to  appoint  the 
county  8uperlnt0ident  as  their  secretary  and 
executive  ofBcer.  His  duties,  under  the  va- 
rious sections  of  the  act  are  purely  clerical 
and  ministerial.  All  matters  requiring  the 
exercise  of  discretion,  and  which  under  pre- 
vious laws  were  under  the  jurisdiction  of 
the  county  superintendent  are,  by  this  act, 
vested  in  the  county  trustees.  Since  the 
county  superintendent  has  no  discretionary 
powers.  It  is  dlflScult  to  conceive  of  any  action 
on  his  part  from  which  It  would  ever  be  nec- 
essary for  any  one  to  appeal  The  amended 
act  did  not  provide  that  the  district  court 
should  have  general  supervisory  control  of 
the  actions  of  the  county  trustees  In  creat- 
ing, changing,  and  modifying  school  districts. 
The  amendment  however,  has  this  provision 
(section  4a),  and  under  It  this  suit  was  Insti- 
tuted. Upon  original  consideration  of  this 
case  ,we  applied  the  role  announced  in  Mc- 
Oollnm  T.  Adams,  110  S.  W.  526,  to  the  effect 
that  appellant  could  not  seek  relief  in  the 
court  until  his  remedy  of  appeal  to  the  state 
sui)erintendent  and  the  state  board  of  educa- 
tion had  been  exhausted.  Upon  reconsidera- 
tion we  have  concluded  that  by  reason  of 
the  uncertain  provisions  of  the  act,  relating 
to  appeals  from  the  county  superintendent 
and  the  addition  of  section  4a,  giving  the 
district  court  general  supervisory  control,  it 
is  not  necessary,  under  the  facts  alleged,  to 
first  appeal  to  the  state  superintendent  and 
the  state  board  of  education,  but  that  in  a 
proper  case  the  aggrieved  part7  may  seek 
relief  in  the  district  court;  but  is  tills  sadu 
a  case? 

[2,  31  The  action  complained  of  here  is  not 
the  action  of  the  board  in  creating,  chang- 
ing, and  modifying  districts,  but  appellant 
complains  because  the  board  refuses  to  act 
and  to  create  a  new  district  by  dianglng  two 
existing  districts.  The  power  herein  con- 
ferred upon  the  district  court  is  a  special  au- 
thority, and  the  rule,  according  to  the  weight 
of  authority,  Is  that  where  special  powers 
are  conferred  on  the  court  either  of  other- 
wise or  general  limited  Jurlsdicti(»i,  it  is 
rigorously  restricted  to  those  granted,  and 
the  grant  Itself  Is  strictly  construed.  The 
court  can  take  no  additional  power  from  its 
general  Jurisdiction.  In  tlie  exercise  of  such 
special  powers  it  is  precisely  limited  to  those 
plainly  delegated.  Nothing  Is  to  be  presum- 
ed which  is  not'  expiiesf^  given.  2  Iiewia' 
Sutherland's  Statute^  Constr.  |  664.  The 
act  in,  question  nowhere  gives  the  district 
court  authority  to  create  districts,  either 
origiiiaUy  er  la  tbe  evoit  •<  a  lef  osal  en 
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the  part  of  the  county  board  to  do  so.  Un- 
der  secaaa  4a,  tbe  district  judge  can  do  noth- 
ing more  than  supervise  and  control  the  acts 
of  the  county  trustees,  in  the  event  they  nn- 
dectake  to  create,  diange,  or  modify  dis- 
tricts. Therefore,  if  the  district  court  can, 
by  mandamuB,  compel  the  county  school 
tmstees  to  create  a  new  district,  as  has  been 
done  In  this  case,  the  authority  for  such  ac- 
tion must  be  locked  for  outside  of  the  act 
in  question.  This  act  vests  the  county  school 
trustees  with  all  the  anthoitty  heretofore  ex- 
ercised by  commissioners'  courts,  with  re- 
spect to  subdividing  counties  Into  school  dis- 
tricts and  making  (dianges  tn  schotA  district 
lines,  but  does  not,  In  express  t«nns,  make 
their  decision  final.  Acts  of  1918,  9.  269, 
1 1,  Vernon's  Saylee*  Civil  SUtutes,  art.  2815, 
empowers  the  county  commissioners'  court  to 
reduce  the  area  of  any  common  school  dis- 
trict and  create  such  additional  school  dis- 
tricts as  may  be  necessary  for  the  best  Inter- 
ests of  the  school  children,  limiting  the  right 
of  the  coounlssloners,  however,  to  reduce 
school  districts  so  as  to  contain  not  less  than 
nine  square  miles.  By  the  act  of  1915,  un- 
der which  this  suit  was  brought,  this  authoif- 
ity,  as  stated  above,  Is  transferred  to  the 
county  school  trustees.  Article  5,  §  8,  of  the 
Constitution  of  1876  was  amended  September 
22,  1891,  and  this  provision  added: 

"The  district  court  shall  have  appellate  ju- 
risdiction and  general  supervisory  control  over 
the  county  commissioners  court,  with  such  ex- 
ceptions and  under  such  regnlations  as  may  be 
prescribed  by  law." 

This  provision  Is  followed  by  the  further 
statement: 

"And  shall  have  general  original  jurisdiction 
over  all  causes  of  action  whatever  for  which 
a  remedy  of  jurisdiction  is  not  provided  by  law 
or  this  Constitution." 

Our  Supreme  Court,  in  Odes  v.  Barbee, 
i03  Tex.  449,  129  8.  W.  602,  held  that,  un- 
der tlie  provisions  of  the  Constitution  quoted 
above,  at  the  request  of  citizens  and  tax- 
payers of  the  unorganized  county,  the  dis- 
trict court  had  the  right  to  enjoin  proceed- 
ings to  effect  the  illegal  organization  of 
such  connty,  and  that  it  was  no  answer  to 
the  stdt  of  such  cttiaens  to  say  that  it  was 
a  political  question^  and  one  not  cognizable 
by  the  courts. 

In  Stephens  v.  Buie,  23  Tex.  Civ.  App,  .491, 
57  S.  W.  312,  Judge  Raney,  in  affirming  the 
action  of  the  trial  court  sustaining  a  demur- 
rer to  a  petition  Instituted  against  the  com- 
missioners' court  of  Upshor  county,  to  re- 
view tbeir  action  in  fixing  the  bonndarles 
of  a  school  district,  says  that  the  trial  court 
was  justified  in  his  action  because  the  peti- 
tion fails  to  (dlege  that  the  discretion  and 
control  exercised  by  the  commissioners  were 
oppressively,  illegally,  and  fraudulently  us- 
ed, the  inference  being  that  if  the  petition 
had  so  alleged,  the  demurrer  should  have 
been  overrnled. 

The  case  of  McT^inghlin  r.  Smith,  140  S. 
W.  248;   Id.,  106  Tex.  330,  148  S.  W.  289, 


grew  oat  of  the  action  of  the  commissioners' 
court  of  Crosby  eoomty  in  subdividins  that 
county  into  school  districts  In  sudi. manner 
as  to  give  the  Emma  district  200  sections  of 
the  best  lands  in  the  connty  and  to  none  of 
the  other  districts  more  than  35  sections  of 
land.  The  petition  alleged  that  the  axstion 
of  the  district  ooort  was  fraudulent,  and 
was  an  abuse  of  their  discretion.  In  an- 
swering a  certifled  question  from  this  court, 
Judge  Brown  said: 

"A  discussion  of  the  authority  of  the  district 
court  to  enforce  performance  of  the  duty  of 
redistricdng  that  county  is  justified  alone  by 
the  use  of  tne  word  'may'  in  the  law.  The  facts 
which  give  it  the  form  of  discretionary  power 
are  amply  sufficient  to  authorise  tfie  action  and 
judgment  of  the  district  judge,  who  did  him- 
self great  credit  by  laying  tlie  strong  band  of 
justice  on  a  scheme  to  pervert  official  duty  to 
selfish  ends." 

Quoting  from  2  Lewie'  Sutherland  on  Stat- 
utory Construction,  |  686,  he  said  in  part: 

"Permissive  words  in  respect  to  courts  or  of- 
ficers, are  imj^rative  in  those  cases  in  which 
the  publifi  or  individuals  have  a  right  that  the 
power  so  conferred  be  exercised.  Such  words, 
when  used  in  the  statute,  will  be  construed,  as 
mandatory  for  the  purpose  of  snstainin;;  and 
enforcing  the  rights,  but  not  for  the  purpose  of 
creating  a  right  or  determining  its  character. 
They  are  peremptory  when  used  to  clothe  a  pub- 
lic officer  with  power  to  do  an  act  which  ought 
to  be  done  for  the  sake  of  justice  or  which  con- 
cerns the  public  interest  or  the  rights  of  third 
persons.  A  direction  contained  in  a  statute, 
though  couched  in  merely  permissive  language, 
will  not  be  construed  as  leaving  compliance 
optional  when  the  good  sense  of  the  entire  en- 
actment requires  its  provisions  to  be  deemed 
compulsory.  Where  a  statute  confers  power  up- 
on a  corporation  to  be  exercised  for  the  public 
good,  the  exercise  of  the  power  is  not  merely 
discretionary,  but  Imperative,  and  the  words 
'power'  and  'authority^  in  such  case  means  duty 
and  obligation." 

[4]  We  recognize  the  rule  which  ordinarily 
forbids  one  court  from  interfering  with  the 
action  of  an  inferior  tribunal,  so  long  as 
the  latter  is  exercising  its  constitutional  and 
statutory  iwwers  in  a  lawful  manner  and  in 
matters  calling  for  the  exercise  of  discre- 
tion. In  the  instant  case,  the  allegations 
showed  tliat  some  of  the  applicants  for  the 
creation  of  the  new  district  were  required 
to  send  their  cbildrwi  as  far  as  seven  miles, 
and  many  of  them  lived  over  four  miles 
from  the  nearest  schoolhouse;  that  district 
5  was  about  to  issue  $1,000  in  20-year  bonds. 
The  plaintiffs'  pleadings  show  that  on  ac- 
count of  streams,  whldi  wwe  frequently  so 
swollen  they  could  not  be  crossed,  the  chil- 
dren of  many  of  the  applicants  were  denied 
the  privilege  of  schools.  Based  upon  these 
and  other  facts,  the  allegation  is  that  the 
county  school  tmstees  had  grossly  abused 
their  powers  in  denying  the  petition.  If  the 
action  of  those  vested  with  authority,  as  in 
the  McLaughUn-Smlth  Case,  supra,  in  suh- 
divlding  the  connty  into  inconvenient  dis- 
tricts in  the  exercise  of  their  discretion,  re- 
sults in  such  an  Injuiry  as  entitles  the  plc^n- 
tiff  to  invoke  the  equitable  powers  of  the 
district  court  to  remedy  tlie  wrongs  ^lie,  we 
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see  no  reaaon  wby  a  refasal  of  the  board  to 
act  wben  due  coDglderatlon  for  tbe  welfare 
of  a  oonalderable  part  of  the  patrons  of  the 
sdiool  district  demands  It  should  not  also 
glTe  the  complainants  the  right  to  apply  to 
the  coortB  for  redress.  The  broad  provision 
of  the  Constitution,  quoted  above  in  our  opin- 
ion, vests  tbe  district  coort  with  authority, 
where  the  wrong  complained  of  Is  the  re- 
fusal to  act  as  much  as  If  it  is  caused  by  an 
affirmative  act  They  ezerdse  Judicial  dis- 
cretion in  both  instances. 

The  prayer  in  the  McLaughlin  v.  Smith 
Case,  supra,  which  was  granted  by  the  trial 
court,  is  in  part  that  24  sections  of  land 
included  by  tbe  county  commissioners  In 
the  Emma  school  district  be  taken  out  of 
that  district  and  annexed  to  the  Crosbyton 
district,  and  this  action  was  approved  by 
both  this  court  and  the  Supreme  Court.  Tbe 
effect  of  the  decision  In  that  case  was  a 
revision  by  the  district  court  of  a  matter  In- 
volving the  exercise  of  discretion  pn  the  part 
of  tbe  commissioners'  court  It  was  shown 
in  the  Instant  case  that  the  petitioners  lived 
in'  a  sparsely  settled,  but  rapidly  growing, 
section  of  the  country.  According  to  article' 
2816,  Vernon's  Sayles'  Ch-ll  Statutes,  school 
districts  which  have  issued  bonds  cannot 
be  changed  until  the  bonds  have  been  paid. 
In  the  McLaughlin  v.  Smith  Case,  as  In  this, 
the  commissioners  were  threatening  to  is- 
sue bonds  for  the  construction  of  a  school- 
house,  and  the  suit  was  brought  to  enjoin 
their  Issuance,  as  well  as  to  reform  the  dis- 
tricts. If  the  lands  owned  by  the  petition- 
ers herein  were  about  to  be  burdened  with  a 
bond  issue,  which  would  be  an  Incumbrance 
for  20  years,  and  under  the  statute  cited  pre- 
vent subsequent  county  trustees  from  redls- 
trictlng  during  that  period,  we  think  "a 
strong  and  mischievous  case  of  pressing  nec- 
essity," giving  the  petitioners  a  right  of  ac- 
tion and  entitling  them  to  both  a  prohibitive 
and  mandatory  injunction,  existed.  Jeff 
Chaison  Townsite  Co.  v.  McFaddln,  Weiss 
&  Kyle  Land  Co.,  66  Tex.  Civ.  App.  616,  121 
S.  W.  719.  In  the  case  cited.  Judge  Beese 
said: 

"  'Many  of  the  restrictionB  upon  the  nse  of 
mandatory  injunctions  have,  in  modem  times, 
given  way  to  a  more  liberal  construction  of  the 
powers  of  a  court  of  equity  in  the  use  of  such 
form  of  injunctions.  •  *  •  Mandatory  in- 
jUDctioDS  which  require  of  a  party  the  perform- 
ance of  some  act  always,  to  some  extent,  antic- 
ipate tbe  judgment  of  the  court,  and  therefore 
should  be  granted  with  cantion,  and  only  when 
the  necessity  is  great.  But  not  only  is  the 
power  to  grant  them  undoubted,  but  tiie  reme- 
dial and  restraining  power  of  a  court  of  equity 
would  be  greatly  impaired  if  such  was  not  the 
rule.'  Joyce  on  InjunctlonB,  88  101-103,  1392; 
1  High  on  Injunctions,  §2;  6  Pomeroy's  Equity 
Jurisprudence,  ig  664r-666;  5  Pomeroy's  Equity 
Jurisprudence,  §  510;  Lumber  Co.  v.  Lumber 
Co.  (O.  C.)  86  Fed.  528-533 :  New  Iberia  Bice 
Milling  Co.  T.  Bomero,  106  La.  439,  29  South. 
876;  Powhatun  Coal  &  Coke  Co.  v.  Bits,  60 
W.  Va.  896,  06  S.  E.  267,  9  L.  B.  A.  (N.  S.) 
1228." 


If  appellee  was  entitled  to  have  the  new 
district  carved  ont  of  tbe  two  already  exist- 
ing, nnder  the  C<H)atitatlon  and  aotborltles 
dted,  we  think  he  was  mtitled  to  the  pro- 
hibitive injunction,  restraining  the  bond  is- 
sue, and,  finally,  to  a  mandatory  injonctlcm, 
requiring  the  trustees  to  create  the  district 

[6]  What  lias  been  said  disposes  of  most 
of  the  questions  raised  by  appellant  on  this 
appeaL  It  is  insisted  that  section  4a,  giving 
the  district  court  supervisory  control  oi  the 
action  of  the  coonty  board  of  school  trustees, 
is  void,  in  that  this  purpose  is  not  mentioned 
in  the  preamble  to  tbe  bllL  We  understand 
the  rule  to  be  tbat  when  an  act  of  the  Liegis- 
lature  expresaee  the  subject  of  the  act  fully 
in  its  title,  tt  embraces  and  expresses  all 
the  means  provided  therein  to  accomplish  tbe 
object,  and  therefore  the  qpedflcation  In  the 
body  of  the  act  of  the  means  by  which  the 
object  may  be  accomplished  does  not  render 
the  act  obnoxious  to  the  constitutional  re- 
quirement that  every  law  shall  embrace  bat 
one  subject,  and  that  such  subject  shall  be 
expressed  in  Its  title.  Section  4a  Is  merely 
fi  provision  for  carrying  ont  and  enforcing 
the  duties  enjoined  upon  the  county  officers 
mentioned  in  the  act  and  is  not  an  attempt 
to  enlarge  tbe  Jurlsdlcticxi  of  the  district 
court  Under  the  clause  of  the  Constitution 
quoted  above,  we  think  the  district  court  bad 
the  Jurisdiction  required  to  render  the  Judg- 
ment in  this  case.  Doeppe.nachmldt  v.  I.  & 
G.  N.  By.  Co.,  100  Tex.  632,  101  S.  W.  1080; 
Davey  v.  County  of  Galveston,  45  Tex.  291. 

[6]  The  Act  of  1916,  p.  68,  does  not  provide 
for  the  free  transportation  of  children  to  and 
from  schools  in  common  school  dlstvicts. 
The  court  did  not  err  in  overmling  appel- 
lant's exception  upon  that  ground. 

We  think  the  evidence  is  sofBdent  to  sus- 
tain tbe  Judgment.  The  motion  for  rehearing 
is  granted,  and  the  Judgment  is  affirmed. 


aAN  ANTONIO  &  A.  P.  BY.  CO.  v.  Bli.'UB.* 
(Na  6626.) 

(Conrt  of  Oi^  Ai>pea]s  of  Texas.    San  Antonio. 

March  1,  191&    BehearUg  Denied 

Match  22,  1916.) 

1.  Masteb  aitd  Sbbtant  9=>278(1)— iRjuuKa 
TO  SBBYAnT — AonoRs— l&vioBiioB— Som- 
cixnoT. 

In  an  action  for  the  death  of  a  railroad  em- 
ploy£  from  injury  received  when  a  trunk  was 
thrown  over  or  slipped  from  a  pile  of  trunks  on 
a  platform  and  struck  bim,  evidence  held  to 
warrant  a  finding  that  the  porter  handling  tbe 
trunks  was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  964,  967;  Dec.  Dig.  «=» 
278(1).] 

2-  Evidence  «=»77(6)— Pbestjhptionb— Fah.- 

TJBE   TO    PBODUCB. 

Where  tbe  defendant  master  had  in  iti  «aa- 
ploy  at  the  time  of  trial  servants  wlra  witneawd 
the  fatal  accident,  but  failed  to  produce  tbem. 


»9i>r  other  «•■•■  m«  —xm  topic  sod  KBT-NOIIBBR  ia  ail  K«r-NaDb«r«d'DlKaats  and  IndazM 
•Application  (or  writ  of  error  pending  in  Supreme  Court. 
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it  win  b«  prevomed  tiiat  th^  evidencft  ww  not 
foTorabI*  to  the  master. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  I  »T;   Dec.  Dig.  «=»Tr(6).] 

a  Masteb  ard  Sebvart  «=9265<!9— IirjinocB 
TO  .Sketart— Res  Ipsa  Loqutrim. 
Where  a  nibraad  vmfhxfi  was  injared  vhen 
a  tmnlc  fell  or  was  thrown  from  (i  stack  on  a 
platform  and  the  trunks  if  properly  piled  would 
not  have  fallen,  the  fact  uiat  a  trunk  fell  la 
ia  itaelf  anfficient  to  show  negligenoa: 

[Ed.  Not&— For  otlter  cases,  see  Master  and 
Serrant,  Gent  Dig.  ii  581,  888,  855;  Dec.  Dig. 
^=>265(5).] 

4.  WlTNESSXa   4=>344(2)  —  lUPEACHKENT— YX- 

RACirr. 

In  a  dTil  case  the  veracity  of  a  witness 
cannot  be  inipea<^ed  by  proof  of  apecific  im- 
nkoral  conduct,  but  such  impeaching  testimony 
is  confine  to  general  reputation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  i  1125;   Dec  Dig.  <S=>344(2).] 

5.  IfASTEB  AND   Servant  €=388(7)— iR^nTBiBB 

TO    SeBYART— COUItSB   or  ElCPI.OTl(ERT. 

Where  a  railroad  emplojri  waa  sitting  on 
the  edge  of  a  platform  waiting  for  other  em- 
ployes to  perform  certain  labor  which  had  to 
be  done  before  he  could  commence  work,  he  was 
in  the  discharge  of  his  duties  as  an  employ^  of 
the  company. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 150;   Dec.  Dig.  «=>88(7).l 

8.  Death  *=»18(2)—AcnoN8  — Right  of  Ac- 

TIOR. 

Where  a  son  oonftributed  money  at  times  to 
the  aapport  of  Us  father,  the  irregularity  of 
such  contributions  will  not  prevent  the  father 
from  recovering  damages  for  the  son's  wrong- 
ful death. 

[Ed.  Note.— For  other  cases,  see  Death,  Osnt 
Ug.  {  2U;  Dec.  Dig.  «s»18(2).] 
7.  Death  ^=»99(1)— Awabd— Bxckssttxnkss. 
A  railroad  employ^,  27  years  of  age,  earn- 
ing $125  to  fl30  a  month,  who  was  strong, 
healthy,  and  exjwrienced  as  a  railroad  man,  re- 
ceived injuries  resulting  in  death.  Held  that,  in 
view  of  bis  possibilities  of  advancement  in  his 
chosen  profession,  an  award  of  $25,000  was  not 
excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  a  125,  128;   Dec.  Dig.  «=.99a).] 
&  ItauTH  «=»88— Damaoes- Rbcovbbt. 

In  an  action  by  a  wife  for  the  wrongful 
death  of  her  husband,  she  can  only  recover  her 
pecnnian  loss  and  cannot  recover  for  loss  of 
care  and  attention. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  f  116;  Dec.  Dig.  <8=p88.] 

Appeal  from  District  Court,  Karnes  Co  on- 
ly; F.  G.  Chambliss,  Jndge. 

Action  by  H.  A.  Blair  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
Plaintiff  Hying  during  its  pendency,  the  ac- 
tion was  revived  in  the  name  of  Mrs.  Lnla 
Blair,  administratrix.  From  a  judgment 
for  plaintiff,  defendant  appeals.   Affirmed. 

Proctor,  Vandenberge,  Crain  &  Mitchell, 
of  Victoria,  Williamson  ft  Klingeman,  of 
Karnes  City,  and  Boyle  &  Storey,  of  San 
Antonio,  for  appellant  C.  L.  Bell,  of  Karnes 
City,  and  C.  C.  Harris  and  Arnold,  Cozby 
&  Peyton,  all  of  San  Antonio,  for  appellee. 

FLY,  a  J.  This  snit  waa  instituted  by 
H.  A.  Blair,  seeking  to  recover  damages  al- 


leged to  have  accrued  by  reason  of  personal 
injuries  inflicted  on  him  through  tbe  neg- 
ligence of  a  porter  in  throwing  a  trunk  up- 
on him.  He  obtained  Judgment,  but  upon 
appeal  to  this  court  the  Judgment  was  re- 
versed, and  the  cause  remanded.  173  S.  W. 
1186.  Since  that  time  it  was  shown  that  H. 
A.  Blair  bad  died  and  his  widow,  Lula  Blair, 
as  administratrix  and  for  6.  W.  Blair,  fa- 
ther of  deceased,  filed  a  third  amended  pe- 
tition. In  which  she  alleged  that  her  husband 
was  injured  through  the  negligence  of  ap- 
pellant, in  that  its  porter,  who  was  eng'aged 
in  placing  trunks  on  a  platform  near  where 
H.  A.  Blair  was  sitting,  caused  a  trunk  to 
fall  upon  and  against  him,  and  in  tbe  alter- 
native it  was  alleged: 

"That  a  trunk  fell  from  the  top  of  other 
trunks  or  baggage  standing  on  said  baggage 
platform,  and  in  falling  the  said  trunk  struck 
U.  A.  Blair  inflicting  injuries  upon  him  which 
rvulted  in  his  death  as  herein  alleged;  and  the 
said  trunk  wliich  fell  had  been  placed  upon  the 
top  of  other  trunks  or  baggage  by  the  employ^, 
or  employes,  of  the  defendant  in  the  discharge  of 
the  duties  of  their  employment  for  the  defend- 
ant and  who  had  been  intrusted  by  the  defend- 
ant with  the  duty  of  handling  trunks  and  bag- 
gage on  said  platform;  and  the  said  trunk  whiA 
feu  had  been  placed  in  an  insecure  positiim  on 
top  of  other  trunks  or  baggage,  and  the  placing 
of  said  trunk  in  an  insecure  position  upon  other 
trunks  or  baggage,  was  negligence  upon  the  part 
of  the  defendant  and  such  negligence  was  a  di- 
rect and  proximate  cause  of  the  trunk  falling 
and  of  strikingH.  A.  Blair,  and  of  the  injuries 
and  death  of  H.  A.  Blair,  and  of  the  damages 
set  forth  in  this  peUtion." 

The  cause  was  tried  with  the  aid  of  a 
Jury,  and  resulted  in  a  verdict  and  judgment 
in  favor  of  Lula  Blair,  as  administratrix,  in 
the  sum  of  $24,500,  and  in  favor  of  O.  W. 
Blair  for  $500. 

[1-3]  On  the  former  appeal  of  this  case  it 
was  held  that,  as  to  the  only  allegation  of 
negligence,  namely,  that  the  porter  had 
thrown  the  trunk  upon  and  against  H.  A. 
Blair,  evidence  was  Insufficient.  Cta  the  foi^ 
mer  trial  deceased  alone  bad  sworn  that  the 
negro  porter  was  at  or  near  the  pile  of  trunks 
when  the  trunk  fell  or  waa  thrown,  and  this 
court  held  that  the  evidence  did  not  tend  to 
show  that  the  trunk  was  thrown  as  was  al- 
leged. In  the  amended  petition,  upon  which 
tbe  last  trial  was  had,  the  allegations  were 
changed  and  amplified  so  as  to  make  a  case 
of  the  negligent  handling  or  negligent  placing 
of  the  trunk  so  that  It  fell  from  its  position 
and  struck  the  deceased.  On  this  trial  not  only 
was  the  testimony  of  deceased  introduced, 
but  Grasshoff,  who  was  with  him  at  the  time, 
testified  that  he  saw  tbe  porter  standing  at 
the  place  from  which  the  trunk  fell.  He 
also  testified  that  it  was  customary  for  em- 
ployes to  alt  or  lie  down  on  the  platform  near 
the  piles  of  trunks  or  sit  or  stand  on  the 
ground  near  such  platform,  and  passengers 
did  the  same.  It  was  in  evidence  that  H.  A. 
Blair  was  very  tall  and  could  probably  have 
seen  the  negro  as  he  swore  he  did.  There 
was  no  break  or  opening  in  the  line  of  trunks 
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after  the  tmnk  fdl  which  strncfk  Blalr. 
Qrasshoff  swore  that  he  had  been  working 
about  the  platform  for  two  or  tibiree  years, 
and  had  never  known  a  tmnk  to  fall  before. 
The  testimony  as  to  the  porter  being  at  or 
near  the  place  whence  the  trunk  fell  was 
not  contradicted,  altiiough  the  porter.  Dock 
Hackett,  and  another  witness,  James  Quig- 
ley,  who  was  near  or  on  the  platform  at  the 
time,  were  present.  Neither  was  placed  on 
the  witness  stand,  although  both  were  in  the 
employment  of  appellant  and  were  in  at- 
tendance on  the  trial  as  witnesses  for  ap- 
pellant 

The  fact. that  Grasshoff  corroborated  de- 
ceased, on  this  trial,  as  to  the  presence  of 
the  negro  porter  near  the  trunk  when  it  fell ; 
that  no  opening  was  left  in  the  line  of  trunks 
when  the  trunk  fell ;  that  the  height  of  de- 
ceased was  proved;  that  employes  and  pas- 
sengers were  permitted,  without  warning, 
to  use  the  platform  near  the  piles  of  trunks ; 
that  no  trunk  had  ever  been  known  to  fall 
before — each  and  all  are  facts  not  had  on 
the  former  trial,  which  go  to  strengthen  the 
theory  that  the  trunk  fell  because  it  was  not 
carefully  and  properly  placed  in  Its  position. 
The  fact  that  appellant,  although  It  had  Its 
witnesses  present,  failed  and  refused  to 
place  them  on  the  stand  is  another  pregnant 
circumstance  tending  to  establish  the  truth 
of  appellee's  testlmwiy.  The  presumption 
Is  that  the  evidence  of  their  witnesses  would 
not  have  shaken  the  evidence  of  appellee's 
witnesses,  nor  strengthened  the  case  of  ap- 
pellant. Welsh  V.  Morris,  81  Tex.  159,  16 
S.  W.  744,  26  Am.  St  Rep.  801  As  said  in 
Mitchell  V.  Napier,  22  Tex.  120: 

"Where  a  party  is  thus  afforded  the  oppor- 
tunity to  explain,  and  fails  or  refuses  to  do  so, 
the  rational  and  legal  presumption  is,  that  a 
disclosure  of  the  truth  would  make  against  him. 
•    •    • » 

It  was  said  by  Lord  Mansfield: 

"It  is  certainly  a-  maxim  that  all  evidence  is 
to  be  weighed  according  to  the  proof  which  it 
was  in  the  power  of  one  side  to  nave  produced 
and  in  the  power  of  the  other  to  have  contra- 
dicted." 

This  Is  a  quotation  from  an  English  case 
found  by  this  court  in  Jones  on  Evidence, 
i  19.  If  the  porter  was  not  where  the  evi- 
dence of  Grasshoff  and  H.  A.  Blalr  placed 
him,  he  and  Quigley  should  have  been  placed 
on  the  stand  to  deny  it 

Whatever  may  have  been  the  aspect  of 
the  case  on  the  former  trial,  the  evidence 
at  this  time  tends  to  show  that  the  porter 
either  caused  the  trunk  to  fall  by  handling 
It,  or  that  he  negligently  piled  it  in  such  a 
manner  that  it  slipped  off  its  place  and  fell. 
There  was  other  testimony  besides  that  of 
Grasshoff  tending  to  show  that  H.  A.  Blalr 
could  have  seen  a  man  standing  behind  the 
line  of  trunks.  The  height  of  the  platform 
was  shown,  and  It  was  not  high  enough  with 
the  trunks  piled,  as  they  were,  to  obscure 
the  vision  of  a  man  in  the  i)osition  occupied 
by  H.  A.  Blair.    A  photograph  indicates  that 


the  head  of  a  man  sitting  down  extende* 
above  the  platform. 

The  testimony  tends  to  sho^  that  if  thi 
trunks  had  been  properly  piled,  none  of  then 
would  have  fallen ;  that  H.  A.  Blair  was  ii 
a  position  where  it  was  cnstomary  for  em 
ployfis  to  go,  and  that  it  was  not  contrlbo 
tory  negligence  for  him  to  occupy  the  posl 
tion  he  held  at  the  time  of  the  accidoit 
This  'OOndusion  is  reached,  not  in  view  o 
the  evidence  on  a  former  trial,  bat  In  yle\ 
of  that  on  the  present  trial.  If  the  trunk 
had  been  properly  stacked  none  would  hav 
fallen,  and  this  drcumstanoe  In  Itself  woul< 
furnish  sufficient  evidence  to  authorize  a  vei 
diet  for  appellee.  McCray  v.  Railway,  8 
Tex.  168,  34  S.  W.  95:  Washington  v.  Rat 
way,  90  Tex.  314,  38  S.  W.  764.  The  flrsi 
second,  and  third  assignments  of  error,  wbic 
question  the  suffldeocy  of  the  testimony  t 
sustain  the  verdict,  are  overruled. 

[4]  While  appellee  was  upon  the  stand  ai 
pellant  sought  to  obtain  from  her  testimon 
tending  to  abow  that  she  had  been  the  pn 
prietress  of  a  house  of  prostitution  and  plie 
the  vocation  of  a  bawd  therein  during  th 
years  1911,  1912,  and  1913,  before  her  mai 
riage  to  deceased,  which  testimony  was  di 
nled  by  the  court  The  evidence  was  deai 
ly  inadmissible.  In  civil  cases  It  Is  not  pei 
mlsslble  to  Impeach  the  veracity  of  a  witnes 
by  proof  of  immoral  conduct  The  evideno 
to  impeach  a  witness  in  a  dvll  case  in  Texa 
must  be  confined  to  testimony  as  to  his  gei 
eral  r^utatlon.  Insurance  Co.  y.  Falres,  1 
Tex.  av.  App.  Ill,  35  S.  W.  55;  Railway  ' 
Roberts,  144  S.  W.  691;  Railway  v.  Adam 
42  Tex.  Civ.  App.  279,  114  S.  W.  453 ;  Mood 
V.  Roland,  46  Tex.  Civ.  App.  412,  102  S.  V 
911 ;  Railway  v.  Creason,  101  Tex.  335,  IC 
S.  W.  527.  However  disreputable  the  coi 
duct  of  appellee  may  have  been  In  past  year 
It  has  no  bearing  upon  the  issaes  of  th: 
case,  and  the  only  effect  of  the  testbuon 
would  have  been  to  hold  the  erring  woma 
up  to  the  scorn  and  contempt  of  those  hea 
ing  the  testimony.  She  may  have  refonne 
at  least  the  law  will  not  permit  such  wai 
ton  attacks  upon  her,  but  will  give  her  tl 
privilege,  xmmoiested,  of  doing  as  the  woma 
brought  to  Jesus  by  scribes  and  Pharisee 
was  adm<Hilshed  to  do,  "Go  and  sin  no  more. 
The  fourth,  fifth,  and  sixth  assignments  ( 
error  are  overruled. 

The  seventh  assignment  of  error  attact 
the  sufficiency  of  the  evidence  to  Justify  tt 
submission  of  a  charge  as  to  negligence  c 
the  part  of  appellant  It  is  disposed  of  t 
the  discussion  of  the  testimony  made  in  coi 
nection  with  the  first  three  assignments  < 
error. 

[S]  The  eighth  assignment  of  error  Is  ove 
ruled.  H.  A.  Blair,  while  waiting  on  oth< 
employes  to  perform  certain  labor,  so  as  I 
prepare  for  bis  work,  was  In  the  discharge  ( 
his  duties  as  an  employ^  of  appellant,  an 
consequently   the  clause  in  the   charge,  t 
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which  complaiBt  to  made.  Is  oonreet  Ball- 
way  ▼.  Welcbi  7S  Tex.  208,  10. S.  W.  529,  2 
L.  B.  A.  83d;  Ifojrse  t.  BaUiraj,  41  Mwt 
272,  108  Fac.  1062;  Railway  v.  Maddux,  134 
Ida.  S71,  3S  K.  E.  346,  M  N.  B.  611;  TtUMHat 
T.  BaUway.  106  Minn.  486,  122  N.  W.  46% 
23  L.  B.  A.  (N.  8.)  964. 

The  zdntli,  tentb,  elevenUi,  and  twelfth  as- 
dgntnents  of  ercor  are  wlthput  merit  The 
chaise  complained  of  ia  not  upon  the  wel«bt 
of  the  evidence,  aad  was  Justified  by  the 
facta. 

The  tlilrteenth  and  foarteenth  asaignments 
of  error  are  OTernUed.  The  evidence  does 
not  show  that  Blair,  as  a  matter  of  law,  was 
guilty  «f  contrtbntory  negUcence.  The  erl- 
deuce  tended  to  show  that  there  was  no  vlbra- 
tim  of  the  itUttfonu  that  would  dislodge  a 
trunk  tn  a  properly  constructed  pile  and  a 
trunk  was  never  known  to  fall  from  the  platr> 
form  before.  The  employes  constantly  oo 
copied  positions  on  or  near  the  platform. 
T1U8  testiinony  was  not  elicited  on  the  for- 
mer trial.  A  question  of  fact  as  to  contribu- 
tory negligence  was  raised  by  the  negligence 
which  was  properly  submitted  to  the  Jury. 

[6]  The  evidence  showed  that  H.  A.  Blair 
contributed  money  at  times  to  the  support  of 
hl3  father,  G.  W.  Blair,  and  that  evidence 
Justified  a  verdict  for  $500,  in  favor  of  the 
father.  The  irregularity  of  the  contributions 
did  not  preclude  a  recovery.  Ballway  v. 
Martin,  25  Tex.  Civ.  App.  204,  60  S.  W.  808. 
As  said  by  this  court  in  that  case: 

"It  was  for  the  jury  to  decide  from  the  evi- 
dence what  sums  appellant  might  reasonably 
hare  expected  to  receive  from  her  father,  and 
in  arrivbig  at  a  condaalon  •  •  *  they  could 
take  into  consideration  the  sums  that  bad  been 
cootributed  before  his  death,  whether  they  bad 
been  given  in  stated  amounts  at  stated  times  or 
not." 

The  charge  presented  every  phase  of  the 
case,  and  the  court  did  not  err  In  refusing 
the  special  Instructions  asked  by  appellant. 

[7,  II  The  verdict  Is  very  large  and  as  an 
original  proposition  would  not  be  sustained 
by  this  court,  but  there  is  no  evidence  of 
passion  or  prejudice  on  the  part  of  the 
Jury,  and  this  court  has  no  authority  to  re- 
duce the  amount  Blair  was  27  years  of 
age  when  hurt,  and  was  earning  from  $125 
to  $130  a  month.  He  was  strong  and  healthy, 
and  was  an  experienced  railroad  man.  His 
life  was  beftne  him  with  all  of  its  possibili- 
ties for  aocompUsbment  and  Increase  of 
earning  power.  Be  was  stricken  down  in  the 
vigor  of  his  yotang  manhood,  and  we  cannot 
■ay  in  the  face  of  the  verdict  of  the  Jury 
that  his  life  was  not  worth  to  his  wife  the 
sum  found  by  the  Jury.  After  the  Injuries 
were  inflicted  upon  him  he  slckoied,  grew 
weaker  and  finally  died,  and  his  wife  was  not 
only  deprived  of  the  money  that  he  earned 
and  confided  to  her  trust,  but  riie  lost  the 
care,  attention,  and  assistance  that  is  ten- 
dered by  every  good  and  affectionate  hus- 
band.   The  law  only  gives  compensation  for 


the  neconUuryhMH  in. cases  of  this  class,  hnt, 
as  said  by  the  Supreme  Court  in  Ballway -▼. 
Lehmberg,  75  Tex.  61,  12  S.  W.  888  r 

"Every  parent  and  hnsband  has,  for  his  wife 
and  children,  a  pecuniary  value  Ixyond  the 
amount  of  hiaeaniings  by  his  hibor  or  vocation." 

In  the  last  case  cited  the  court  laid  down 
the  rule,  since  followed,  in  regard  to  the 
amounts  found  by  Juries  in  cases  of  this 
character.    Says  the  court: 

"The  difficulties  of  proof  are  known  to  the 
lawmaker.  In  some  states  an  attempt  baa  been 
made  to  remove  them  to  some  extent  by  placing 
limits  to  the  amount  that  may  be  recovered.  In 
establishing  such  rules  the  idea  of  making  com- 
pensation in  each  instance  for  the  pecuniary 
value  of  the  lost  life  is  necessarily  abandoned. 
Wlien  no  amount  is  fixed  by  law  and  no  rule  is 
prescribed  for  making  the  calculation  upon  facts 
capable  of  exact  ascertainment,  it  necessarily 
follows,  we  think,  that  the  lawmaker  intended 
that,  having  reference  as  fair  as  practicable  to 
conditions  existing  at  the  time  of  the  death. 
Juries  from  their  own  Icaowledge,  experience, 
and  sense  of  Justice  should  fix  and  assess  the 
proper  sum.  They  are  expected  to  act  uninflu- 
enced by  passion,  prejudice,  or  x>artiality,  and  to 
pay  doe  regard  to  the  ascertained  facts  and  con- 
ditions surrounding  the  subject  When  it  ap- 
pears to  the  court  that  they  have  disregarded 
these  retinirements,  their  verdict  should  be  set 
aside.  On  the  otlisr  hand,  when  the  court  is  nn- 
abje  to  determine  that  these  things  have  not 
been  observed  by  the  jury,  and  when  It  does  not 
appear  that  the  verdict  is  not  the  result  of  the 
honest  endeavor  of  the  jury  to  follow  their  own 
convictions  in  the  exercise  of  a  power  not  pre- 
ciselv  defined,  we  think  the  law  intends  that  the 
jnry  s  estimate,  rather  than  the  equally  unde- 
fined one  of  the  judges,  shall  prevail." 

It  Is  true  that  the  size  of  a  verdict  Itself 
might  conclusively  evidence  that  Improper 
motives  actuated  and  controlled  the  Jury, 
but  can  it  be  said  that  a  verdict  of  $25,000 
for  the  life  of  a  young  robust  man,  with  all 
the  expectations,  hopes,  ambitions,  and  pos- 
sibilities ahead  of  him,  in  a  country  where 
possildlities  so  often  ripen  into  realities, 
and  hopes  into  rich  fruition.  Who  was  earn- 
ing a  fine  salary,  evidences  passion  and  preju- 
dice cm  the  part  of  the  Jury?    We  think  not 

The  Judgment  will  be  afilrmed. 


POSTEX  COTTON  MILL  CO.  v.  McCAMT.* 
(No.  920.) 

(Court  of  Civil  Appeals  of  Texas.     Amarfllo. 

Feb.  9,   1916.     Rehearing  Denied 

March  IS,  1916.) 

1.  Mastgb  ANn   Servant   ig=»185(2)— Injtjbt 
TO  Servant— Scope  or  F^rptoTMEN*. 

To  render  a  master  liable  for  the  act  of  a 
servant,  it  is  not  neceasdry  that  the  master 
specifically  authorize  the  servant  to  do  the  par- 
ticular act;  it  being  sufficient  if  the  act  alls 
within  the  servant's  course  of  employment. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  {  887;  Dec.  Dig.  «=» 
185(2).] 

2.  MasTBB  and  SkbVANT  «=>287(4)— InJURIBB 

TO  Servant— Actions— Evidence. 

In  an  action  by  plaintifE,  whose  leg  was 
broken,  in  putting  a  heavy  bolt  of  cloth  into  a 
machine,  the  question  whether  a  servant  who 
assisted  i>laintiff  and  was  negligent  was  acting 
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■  within  the  scope  of  hla  authority,  tuM,  vadm  th« 
evidence,  for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Maater  and 
Servant,  Oeat  Dig.  H  1016,  1060;    Dec.  Dig. 
«=>287(4).] 
S.  Afpbai,  and  Bbbob  «s»834(2)— Bbvikw— 

JUDOMIEMT— FINDINQ& 

In  view  of  Bev.  St  art  1986,  dedaring  that 
upon  appeal  an  isaae  not  sabinltted  and  not 
requested  bv  a  party  to  the  cause  shall  be  deem- 
ed as  found  by  the  court  in  such  manner  aa  to 
support  the  judgment,  provided  that  there  be 
evidence  to  sustain  the  finding,  a  judgment  in 
favor  of  an  injured  servant,  based  on  special 
findings  of  the  jury,  will  be  upheld,  though  there 
was  no  finding  that  the  negligence  relied  on  was 
the  proximate  cause  of  the  injury  and  the  court, 
in  rendering  judgment,  stated  that  he  based  his 
judgment  on  the  finaings  made  by  the  jury 
alone ;  it  api>earing  that  there  was  suflBdent  ev- 
idence to  show  that  the  negligence  relied  on 
was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s>834(2).] 

4.  Mastkb  and  Skbtant  •s>247(6)— Irjttiukb 

TO  SSBVARiy-AOTIONB— DBntNSBa. 

Where  one  of  plaintilTs  superiors  directed 
him,  when  he  needed  assistance  in  piutting  a 
heavy  bolt  of  clotliing  in  a  machine,  to  call  mm, 

Silaintiff's  ftulure  to  call  such  superior  is  no  de- 
ense  to  an  action  for  injuries  resulting  from  the 
negligence  of  his  other  superior,  who  assisted 
him  in  placing  the  cloth  in  the  machine. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  0«nt  Dig.  I  789;  Dec.  Dig.  «ss> 
247(5).] 

5.  MAfiTEB  AND  SXBVAITT  ^S>347— INJCBIES  TO 

Sebvamt— Empia>tbb8*  Liabiutt  Act. 
The  Employers'  Liability  Act  of  1913  (Acts 
33d  Leg.  c.  179)  is  valid. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>347.] 

6.  Masteb  and  Sebvart  «=>281(12)  —  Inxd- 
BIE8  TO  Sbbvant—Aotionb— Evidence. 

In  a  servant's  action,  evidence  held  to  war- 
rant a  finding  that  the  servant  was  guilty  of 
negligence  which  was  a  joint  contributing  cause 
of  the  injury  and  so,  under  Employers'  Liability 
Act,  recovery  was  properly  diminished. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  995;  Dec  Dig.  «s> 
281(12)J 

Appeal  from  District  Court,  Qaraa  Ooun- 
ty;   W.  R.  Spencer,  Judge. 

Action  by  O.  B.  McCamy  against  the  Pos- 
tez  Cotton  Mill  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Bean  &  Klett,  ot  Lubbock,  Higgins  &  Ham- 
Uton,  of  Snyder,  A.  B.  Williams,  of  Battle 
Creek,  Mich.,  and  H.  O.  Smith,  of  Post,  for 
appellant  B.  A.  Baldwin,  of  Slaton,  Cornell 
&  Wardlow,  of  Sonoro,  and  Lipscomb  &  Idps- 
comb,  of  San  Antonio,  tor  api)ellee. 

HBSfDBICKS,  J.  O.  B.  McCamy,  tbe  ap- 
pellee, sued  tiie  appellantK  Postexi  Cotton 
Mill  Company,  on  account  of  personal  inju- 
ries alleged  to  have  been  sustained  in  the  em- 
ployment of  appellee  while  engaged  In  operat- 
ing a  calender  machine  used  in  the  bleach- 
ery  department  of  appellant's  factory  for 
Ironing  and  finishing  cloth,  In  that  one  W.  B. 
Gilbert,  an  employ^  of  appellant,  while  act- 
ing within  the  scope  of  bis  employment,  negli- 
gently permitted  a  roll  of  cloth  to  fall  upon 


plaintiff  while  he,  said  Gilbert,  wbs  anlstlng 
plaintiff  to  plaoe  the  r<ril  of  doth  on  Hid  ma- 
chine. Appellant's  factory  is  divided  Into 
aeveral  departments:  A  gray  room;  the 
bleaching  room  or  wash  room ;  the  flnishing 
or  calender  room;  and  the  sheet  room  or 
sewing  room.  The  calender  machine,  at 
which  plaintiff  was  working  when  he  rec^v- 
ed  his  injnr7,  was  located  in  the  flnishlng 
room,  or  calender  room.  As  a  part  of  plain- 
tiff's duty,  It  was  necessary  to  remove  this 
heavy  roll  of  doth,  weighing  some  600  or 
000  pounds,  from  a  platform  and  place  the 
same  npon  a  truck,  and  with  the  aid  of  tbe 
track  place  tbe  roll  on  the  calender  machine 
This  bolt  of  doth  was  81  Indies  In  length, 
and  about  8  feet  in  diameter.  The  trade  had 
to  be  removed  from  under  the  roll  of  etoth 
b^ore  the  latter  could  be  placed  on  tbe  calen- 
der machine,  and  in  order  to  eliminate  the 
truck,  it  was  necessary  to  raise  one  aid  of 
the  bolt  of  doth ;  and  in  raising  one  end  of 
the  bolt,  the  end  of  a  bar,  around  which  the 
doth  was  wrapped,  was  placed  on  tt^)  of  a 
slot,  and  then  it  became  necessary  to  move  it 
80  that  one  end  of  a  cylinder  with  a  shoulder, 
would  fit  in  the  shoulder  ct  the  slot  On  tbe 
particular  occasion,  while  McCamy  was  at- 
tempting to  make  the  connection  with  the 
bolt  of  cloth  upon  the  calender  machine,  and 
while  Gilbert  was  assisting  in  the  operatioD, 
it  is  claimed  that  the  latter,  without  the 
knowledge  of  McCamy,  placed  hla  toot  on  the 
end  of  the  iron  bar,  giving  it  a  shove  tn  the 
wrong  direction,  causing  It  to  fall  on  Mc- 
Camy, Instead  of  catching  In  the  socket  Mc- 
Camy's  right  leg  was  broken  in  two  places. 
The  jury  found,  on  the  submission  of  special 
issues,  that  tbe  negligence  of  plaintiff  and 
Gilbert  ];>roduced  the  injuries;  that  Oilberfs 
contributing  acts,  causing  the  Injury,  were 
done  within  the  general  scope  of  his  employ- 
ment They  also  found  additionally  that  it 
was  not  a  part  of  the  duties  of  Gilbert  to 
help  change  the  rolls  of  doth  on  the  calen- 
der madilue,  but  was  within  the  scope  of  his 
emirioyment  for  him  to  do  so  at  the  time  of 
plaintiff's  injuries.  They  found  that  Mc- 
Camy requested  Gilbert  to  assist  him  in  this 
matter,  but  that  McCamy  did  not  tell  GU- 
bert  to  shove  or  push  the  roll  of  doth  at  the 
time  of  the  aoddent  They  found  that  a 
man  of  ordinary  care  would  have  pushed  the 
truck  south  so  that  the  Journal  would  »iter 
the  socket  before  taking  the  truck  out  from 
under  the  doth,  and  that  a  man  of  ordinary 
care,  while  the  Journal  was  lying  on  top  of 
the  loop  at  the  north  ood,  would  not  have 
caused  the  roU  of  doth  to  have  been  pushed 
or  shoved,  to  set  the  journal  at  the  south  end 
In  the  socket 

[1,2]  Appellant  assails  the  Judgment  ot 
the  court  on  these  findings  that  there  is  no 
evidence  to  support  the  findings  of  the  Jury 
tliat  the  defendant's  employe,  Gilbert,  was 
acting  within  tbe  scope  of  his  «nployment  at 
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the  time  of  tbe  Injnry.  There  seems  to  be  no 
criticism  by  appellant  tbat  tbe  findings  of  the 
]U7  that  it  was  not  the  intj  of  Gilbert  to 
assist  in-pladng  the  doth  npon  the  calender 
machine,  but  that  It  was  within  the  scope  of 
his  employment  to  do  so,  are  Inconsistent  in 
thdr  natnre.  It  Is  Insisted  that  Gilbert,  dur- 
ing the  month  of  April,  1914,  was  at  work  in 
the  sheet  factory,  or  the  sewing  room  of  that 
department,  and  that  It  was  not  his  duty  to 
perform  any  labor  In  tbe  finishing  room 
where  the  calender  machine  was  located; 
that  one  Thomas  Hardeman  was  In  reality 
the  foronan,  and  at  the  time  McCamy  was 
employed,  the  latter  was  Instructed  by  Harde- 
man to  call  uiXHi  him  or  one  Price  when  It 
was  desired  to  make  a  diange  of  rolls  ot 
cloth  on  tbe  calender  machine.  The  Jury  an- 
swered that  such  tnstmctions  were  given  by 
HardemaxL  At  that  time  one  H.  W.  Fair- 
banks held  the  positl<m  of  general  manager 
of  this  mllL    McCamy  testified: 

'T.  had  a  canversatlon  with  Mr.  Fairbanks 
with  reference  to  what  Gilbert  was  doing,  in 
the  Ueachery  d^artment^  at  the  post  office  one 
day  at  noon,  aometliing  like  two  we^Ls  prior  to 
this  accident.  Mr.  Faiibanks  asked  me  how 
everrthlng  was  getting  along  at  the  bleacbery. 
We  nad  been  having  trouble  with  zigzag  doth, 
I  told  him  it  was  bum  as  ever — still  rotten.  I 
meant  the  wa^  things  was  getting  along  in 
regard  to  getting  oat  good  stuff.  He  said, 
Tbere  is  gomg  to  be  a  change  right  away — may- 
be to-morrow.  He  said:  'Hardeman  may  come 
out  and  Gilbert  will  take  charge  of  the  business 
tliere.  Gilbert  is  an  experienced  man.  and  has 
been  working  something  like  18  years.  •  *  • 
It  was  the  following  day,  after  I  bad  the  con- 
versation witli  Mr.  Fairbanks,  that  Mr.  Gilbert 
csme  down  to  Ihe  Ueachery  and  began  the  work 
I  have  already  testified  he  was  to  perform." 

EVed  Johnson,  the  shipping  clerk  at  the 
nrills,  also  testified: 

That  he  bad  a  conversation  with  Fairbanks 
in  reEBid  to  Gilbert's  authority.  "He  told  me 
that  Mr.  Gilbert  was  to  have  charge  in  the 
bleachery.  Mr.  Fairbanks  told  me  he  had  charge 
of  the  bleachery." 

The  question  on  cross-examination  was 
asked  the  witness: 

"Was  Mr.  Hardeman  over  tlie  entire  bleach- 
ery? A.  That  is  what  I  thought,  but  Mr.  Fair- 
banks told  me  Mr.  Gilbert  had  charge  of  the 
bleachery.  Mr.  Fairbanks  told  me  the —  before 
Mr.  McCamy  was  hurt;  I  do  not  exactlv  re- 
member what  time.  Mr.  Hardeman  and  Gubert 
had  some  misunderstanding  (we  presume  in  re- 
gard to  their  authority)  and  we  were  talking 
about  it.  Mr.  Hardeman  told  me  that  they  had 
words  about  it  Mr.  Fairbanks  said  he  (Gil- 
bert) had  charge  at  that  time.  It  was  some- 
thing like  a  day  or  two  before  that  Mr.  Harde- 
man t<dd  me  tliat  he  and  Gilbert  had  some  dif- 
ferences." 

Tbe  testimony  of  Henry  Foreman,  of  the 
following  character,  with  reference  to  the 
bleachery,  seems  to  have  been  Introduced 
without  objection,  and  had  reference  to  a 
time  shortly  after  tbe  accident: 

"What  was  it  Mr.  Gilbert  said  to  Miss  Josie 
(meaning  one  of  the  girl  employes  in  the  facto- 
ry)? A.  He  just  says  that  Hardeman  hasn't  p;ot 
anything  to  do  with  It,  or  no  more  to  do  with  it" 

McCamy  also  said: 

"Prior  to  my  injniy  Gilbert  was  working  in 
an  the  departments.    •    *    •    He  was  worUng 


In  the  bleachery  department  on  April  20,  1914 
(the  date  of  appellee's  injuries).  *  *  *  I  ob- 
served that  he  was  doing  anything  be  saw  fit  to 
do  or  wanted  to  da  Just  walk  up  and  take 
hold  of  a  machine,  or  help  the  fellow  through 
the  machine,  or  anything  to  do  in  the  bleachery 
department  at  ail  times/' 

It  is  true  that  there  is  testimony  in  the 
record  that  Hardeman  continued  to  remain 
in  charge  of  the  bleachery  department  in  the 
factory,  but  a  jury  could  ctmclude,  notwitb- 
standlng  such  testimony,  that  Gilbert  was 
also  placed  in  diarge,  with  the  same  au- 
thority, and  that,  for  some  reason — ^wheth- 
er fnun  the  weakness  of  the  general  mana- 
ger, <^  otherwise,  is  not  shown — ^the  two 
men,  Hardeman  and  Gilbert,  had  differences 
over  the  question  of  their  authority  in  the 
department  mentioned.  It  seems  to  be  coh- 
ceded  In  the  argument  of  appellant  that 
Hardeman,  who  had  Instructed  McCamy  to 
obtain  assistance,  either  from  him,  Harde- 
man, or  Price,  had  the  authority  to  perform 
the  act  which  Gilbert  In  reality  attempted 
to  perform — to  help  McCamy  place  the  bolt 
of  cloth  upon  the  calender  machine.  It  Is 
not  necessary,  under  the  authoritlea,  that  the 
master  spe<dflcally  authwlxe  the  commis- 
sion of  his  servant  to  do  the  partlcnbur  act, 
but  It  is  only  necessary  that  the  aothorl- 
ty  covers  the  area  of  responsibility  for  tbe 
act  which  is  performed,  and  this  Is  consider- 
ed the  scope  of  employment  or  tlie  course 
of  employment 

"An  act,  though  not  ordered.  Is  within  the 
scope  of  enjoyment  if  of  such  a  natnre  as 
might  be  justified  without  such  order."  Qilmar- 
tin  V.  New  York,  55  Barb.  (N.  Y.)  ^9. 

In  very  many  Instances  the  negligence  or 
tortiouB  acts  of  the  servant  are  not  only 
without  express  authority  to  do  the  wrong, 
but  In  violatloQ  ot  the  duty  to  the  master, 
and  the  principal  is  liable  for  such  torts 
if  within  the  scope  of  the  employment  We 
do  not  think  that  Gilbert  was  a  "volunteer," 
under  the  testimony,  when  he  assisted  Mc- 
Camy In  the  performance  of  the  particular 
work,  at  the  time  of  the  Injury.  After  read- 
ing the  voluminous  statement  of  facts  In 
this  record,  and  testimony  considerably  in 
detail,  as  to  the  duties  of  some  of  the  em- 
ployes, we  think  that  by  the  answer  of  the 
jury  that  It  was  not  the  duty  (though  In 
the  scope  of  his  authority)  of  Gilbert  to  as- 
sist McCamy  they  meant  it  was  not  his  par- 
ticular employment,  or  handicraft,  in  the 
master's  business. 

[3]  Appellant  also  assigns  that  the  findings 
of  the  jury  show  that  the  act  of  the  defend- 
ant's employ^,  Gilbert,  alone  was  not  the 
proxlmatB  or  remote  cause  of  the  injury  com- 
plained of.  From  the  testimony  only  of  Mc- 
Camy, the  jury  could  have  found  that  Gil- 
bert's acts  were  the  sole  and  proximate  cause 
of  the  injury,  though  finding  the  negligence 
concurrent  Glltiert  said  that  plaintiff  told 
him  to  shove  or  push  the  roll  of  cloth;  plain- 
tiff testifying  that  he  did  not  teU  him  to  do 
so.    Hie  Jury  found  that  plaintifl  did  not  tell 
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Gilbert  to  dioTe  <tbe  eloth.  Appellant  argues 
that,  though  the  Jury  finds  that  Gilbert's  acts 
were  a  concurring  cause  of  the  Injury,  and 
the  trial  court  having  stated  that  he  b{i!»ed 
his  judgment  on  the  findings  made  by  the 
jury  alone,  and  not  on  any  findings  of  his 
own,  there  could  be  no  judgment,  because  the 
concurring  negligence  of  Gilbert  Is  not  shown. 
Whatever  the  trial  court  might  hav«  stated 
1b  regard  to  basing  his  judgment  on  the  find- 
ings of  the  jury,  he  returned  a  judgment 
nevertheless,  and  the  evidence  and  findings 
sustain  it  In  this  case  the  question  of  prox- 
imate cause  vel  non  was  not  submitted  to 
the  jury;  neither  was  there  any  request 
The  evidence  sustains  concurring  negligence 
by  Gilbert  and  McCamy  In  producing  the  in- 
jury. Article  1985  (though  the  Issue  of  prox- 
imate cause  was  not  specifically  found  by 
the  Jiiry),  provides  that  upon  appeal  or  writ 
of  error  an  Issue,  not  submitted  and  not 
requested  by  a  party  to  the  cause,  shall  be 
deemed  as  found  by  the  court  In  such  manner 
as  to  support  the  judgment,  provided  there 
be  evidence  to  sustain  such  a  finding.  We 
seriously  doubt  that  a  trial  judge,  where  the 
evidence  actually  sustains  an  Issue  though 
not  found,  when  he  has  pronounced  the  judg- 
ment, can  hamper  his  judgment  to  that  ex- 
t«it  by  saying  that  he  did  not  base  It  upon 
any  additional  findings  of  his  own,  bat  ex- 
clusively upon  the  jury's  findings.  The  stat- 
ute says: 

"Upon  appaal,  an  ■  issue  not  submitted  shall 
be  deemed  as  found  by  the  court,  in  such  man- 
ner as  to  support  the  judgment" 

— ^tf  there  is  evidence  to  sustain  such  finding. 
The  statute  Is  a  rulie  to  the  appellate  courts. 
However,  the  findings  of  the  jury  In  this 
case,  we  think,  support  the  judgment. 

[4]  Neither  do  we  agree  with  appellant 
that  the  failure  of  McCamy  to  call  on  Harde- 
man or  Price  could,  on  account  of  such  omis- 
sion, be  such  an  Intervening  cause,  or  omis- 
sion, as  to  be  a  proximate  cause  of  the  In- 
jury. The  failure  of  McCamy  to  call  on 
Hardeman  or  Price  cannot  in  law  be  the 
gravamen  of  appellant's  defense.  What 
Hardeman  or  Price  would  have  done  under 
the  conditions  Is  speculative.  An  omlsiiion, 
if  negligence,  must  be  an  efficient  cause  In  or- 
der to  be  a  proximate  cause,  and  such  omis- 
sion In  this  case  could  not  be  considered  an 
Intervening  proximate  or  concurring  efficient 
cause,  especially  tf  Gilbert  had  the  right  to 
assist  McCamy. 

[5]  Appellant  also  attacks  the  constitution- 
ality of  the  Employers'  Liability  Act  of  1013 
(Acts  S3d  Leg.  c.  179)  because  the  same  con- 
tains subject-matter  of  legislation  not  em- 
braced In  the  title,  and  the  title  of  the  act 
is  false  and  delusive.  This  court  passed  upon 
this  question  in  the  case  of  Memphis  (Totton 
OU  Co.  V.  TOlbert,  171  S.  W.  312,  313.  UntU 
the  Supreme  Court  destroys  the  particular 
provisions  with  reference  to  fellow  servants, 


contrllMitacy  negligence,  and  aaMitBption  of 
risk,  this  cooit  wUl  contliuie  to  assume  the 
constitutionality  of  those  prorlsiOBS. 
[I]  The  trial  court  submitted  to  the  jury: 
"What  amount,  paid  now,  would  fairly  and 
reasonably  oompensate  the  plaintiff  for  the  in- 
juries, if  any,  sustained  by  him?" 

Be  also  submitted: 

"In  the  event  you  find  that  the  plaintiff  wai 
guilty  of  negligence,  that  either  proximately 
caused  or  contributed  to  the  injuries,  if  any, 
coaiplained  of,  to  what  extent  should  the  dam- 
ages, if  any,  sustained  by  plaintiff,  by  reason  of 
his  injuries,  if  any,  be  diminished,  on  account 
of  such  negligence,  if  any,  on  the  part  of  plain- 
tiS?  State  the  amount,  if  any,  in  dollars  and 
cents." 

To  the  subnfiaslon  of  the  first  questloii,  the 
jury  answered,  "$4,000.oa"  The  jury  re- 
sponded to  the  secxmd  qnestian,  "|2,0(X).OO,'' 
reducing  the  iovuasT  amount  to  that  extent 
on  aecoont  ot  contributory  negUgence  of  the 
plaintiff.  There  are  no  ezoeptiona  to  these 
submissions  nor  to  the  dwrge  of  tlie  court 
along  the  same  line.  n>e  plaintiff  made  a 
motion  that  the  court  enter  judgment  In  his 
favor  for  the  sum  of  $4,000.(X),  which  was 
overruled.  The  proposition  is  that  contrib- 
utory negligence,  in  order  to  oonstltate  a  de- 
fense, must  be  the  proximate  cause  of  the 
Injury  complained  of,  and  that  an  analysis 
of  the  testimony  and  a  oonsideration  of  the 
findings  of  the  Jury  preclude  concurrent  neg- 
ligence. Though  the  jury  might  have  an- 
swered that  McCamy  did  not  tell  Gilbert  "to 
Bhov^"  as  testified  to  by  Gilbert,  and  though 
we  think  that  McCamy's  omission  to  call  on 
Hardeman  or  Price  could  not  be  oonsldered 
as  a  contributing  cause,  however,  upon  care- 
ful ccDsideration  of  Gilbert's  teBtlmony,  we 
believe  the  jury  could  have  found  concurring 
negligoace  of  McCamy  with  GUb»t,  upon  oth- 
er conclusions  derivable  from  his  testimony. 
We  overrule  the  cross-assignment 

The  judgment  of  the  lower  4x>art  Is  at- 
firmed. 


XANTIS  V.  JONES  et  al.    (No.  5636.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio, 

March  15,  1916.) 

1.  Biixs  AND  Notes  €=>357  —  Nkootiatioh 
AND  Tbansfeb— "Holder  roB  VAi,tiB." 

A  bank  to  which  notes  \¥ere  indorsed  ai 
collateral  security  for  a  valuable  consideration 
without  notice  was  a  holder  for  value  and  en- 
titled to  the  same  protection  as  tf  the  transfer 
had  been  an  absolute  sale. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  909-912,  961;  Dec.  Dig. 
€=5»35T. 

For  other  deflnltions,  see  Words  and  Phrases, 
Hrst  and  Second  Series,  Holder  for  Value.] 

2.  Bills  akd  Notes  ®=»358  —  NsaoTiATtoir 
AND  Tbansfeb— Bona  Fidx  Holdebs. 

A  valid  antecedent  debt  is  a  valuable  con- 
sideration for  the  transfer  of  a  note  as  collat- 
eral security. 

[Ed.  Note.— For  other  casas,  see  Bills  and 
Notes.  Cent  Dig.  {$  913-923.  961;  Dec.  Di«. 
€=5>358.] 
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3.  CAHCuxAnoH  or  IntrrsuMBNTs   _ 

RKPORlCAXldR    OI'    IKSXBVMZDTB    4^19(X)    — 
GbOUMDS— MlSTAKX. 

An  instrument  will  not  be  set  uide  or  re- 
forn^ed  (md  the  ground  of  mistake  of  one  of  the 
parties  unless  superinduced  by  the  fraud  of 
the  other. 

[Bd.  Note-^Fto  other  caaes,  see  Cancellation 
(rf  Inatraments,  Cent  Dig.  i  1 ;  Dec.  Dig.  .«s»4;. 
Reformation  of  Instruments,  Cent.  Dig.  SS  74i 
76-78 ;  Dec.  Dig.  «=)19a)] 

Appeal  from  District  Court,  Bexar  County; 
S.  O.  Tayloe,  Judge. 

Action  by  Bobert  S.  Xantia  against  Mary 
E.  Jones  and  another.  From  a  Judgment  for 
defendauta,  idaintlfC  appeals.     Affirmed. 

R.  Ia  SldwardB,  of  San  Antonio,  for  appel- 
lant   Botler  Z*  Knifibt,  of  Ban  Antonio,  for 

appellees. 

FLY,  O.  J.  Tbia  is  an  action  of  trespass  to 
try  title  to  10  dty  lots  ont  of  original  lot  142 
and  new  dty  blocks  2126  and  2136,  bounded 
on  the  north  by  Castro  street,  on  the  east  by 
North  Zaizamora  street,  on  the  south  by 
Rlras  street,  and  on  the  west  by.  Korth  Ban- 
dera street,  In  the  dty  of  San  Antonio,  In- 
stituted by  appellant  against  Mary  K.  Jones 
and  her  husband,  tk.Jaaes.  It  was  alleged' 
in  the  petition  that  the  property  was  con- 
veyed to  Robert  S.  Yantia  by  Jesse  Y'antia. 
and  Frank  M.  Yantls,  man  and  wife,  on  June 
24,  1914.  Appellees  answered  by  plea  of  not 
guilty  and  that  the  land  had  been  conveyed  to 
Mary  K.  Jones  on  December  1, 1913,  by  Jesse. 
Yantls  and  wlf  e^  and  setting  up  tbe,  drcum- 
(tances  under  which  the  deed  was  vxecnted. 
No  Jury  was  demanded,  and  the  court  ren- 
dered Judgment  in  fa  roc  of  appellees  quiet- 
ing tlielr  title  to  the  land. 

The  evidence  dlsdosee  that  Jesse  Yantls, 
the  father  <rf  appellant,  was  desirous  of  sell- 
ing 87  lots  of  land  in  San  Antoulo,  and  en»- 
ployed  la.  Jones  and  G.  W.  Carter  to  sell  71 
of  the  same,  in  consideration  of  which  the 
remaining  16  lots  were  to  be .  conveyed  to 
Mary  K.  Jones.  The  71  lots  were  sold  to 
John  Morrow  for  $86,000,  one  half  cash  and 
the  other  half  tn  two  notes,  one  for  $12,000 
doe  in  five  years,  and  the  other  tot  $6,000  due 
in  six  years.  The  deed  to  Morrow  was  exe- 
cuted on  December  1,  1913,  and  on  the  same 
date  a  deed  was  executed  to  Mary  K.  Jones 
under  the  terms  of  the  following  contract, 
omitting  the  preface  and  attesting  portion: 

'Whereas,  the  said  parties  of  the  second  part, 
as  the  agents  of  the  party  of  the  first  part  have 
obtained  for  die  said  party  of  the  first  part  a 
pnrchaaer  for  certain  71  lots  in  the  dty  of  San 
Antonio,  Bexar  county,  Texas,  and  the  saidpar- 
br  of  the  flnt  part  has  this  day  conveyed  to  one 
John  Morrow,  of  Robertson  coan^,  IVszas, 
raid  71  lots,  said  deed  redtinr  a  consideration  of 
$36,000.00.  $18,000.00  in  cash  or  its  equivalent 
and  two  notes  Noe.  1  and  2,  being  for  the  sums 
of  $12,000.00  and  $6,000.00,  respectively,  due  5 
and  on  or  before  6  years  after  date,  with  inter- 
est from  date  at  the  rate  of  8  per  cent  per  an- 
nam; 

"And  whereas,  said  party  of  the  first  part  has 
this  day  executed  a  deed  to  Marj*  K.  Jones  tc 


certain  16  lots  in  the  dty  of  San  Antonio, 
Bexar  county,  Texas: 

"Now,  therefore,  it  Is  agreed  between  the  par- 
ties hei^eto  that  said  deed  executed  by  said  par- 
ty of  the  first  part  to  said  Mary  K.  Jones  snail 
be  deposited  by  t^  parties  hereto  in  the  Mer- 
cbants'  &  Meclianics  Bank  in  the  city  of  San 
Antonio,  Bexar  county,  Texns,  to  be  held  by  said 
bank  in  escrow  until  said  note  for  $12,000.00 
shall  have  been  hypothecated  or  sold  by  the  said 
party  of  the  ilrst  part  and  npon  the  sale,  hy- 
pothecation or  cashing  of  said  note,  said  deed  de- 
Sositcd  in  escrow  shall  be  delivered  to  the  said 
(ary  K.  Jones  or  her  agent 
"It  is  further  agreed  and  understood  that  up- 
on the  sale,  cashing,  or  transfer  of  said  note 
for  $12,000.00  by  said  party  of  the  first  part 
that  said  party  of  the  first  part  shall  pay  onto 
the  said  parties  of  the  second  part  the  snm  <^ 
twelve  hundred  ($1,200.00)  dollars  in  cash,  the 
same  being  .due  the  said  parties  of  the  second 
part  as  their  commLssion  for  the  sole  of  said 
71  lots." 

In  pursuance  of  that  contract  a  deed  to  16 
lots  was  execnted  by  Jesse  Yantls  and  wife 
to  Mary  K.  JoneB,  and  placed  In  escrow  with 
a  certain  bank.  Afterwards  the  note  for 
$12,000  was  placed  with  the  Citizens'  Bank  & 
Trust  Company  as  collateral  to  secure  a  note 
for  $8,460  given  by  him  for  borrowed  money, 
and  suit  was  instituted  on  the  noto  by  the 
bank  against  Morrow,  the  maker  of  it.  In 
Aprn,  1914,  the  deed  to  Mary  K.  Jones  was 
delivered  by  the  Merchants'  &  Mechanics' 
Bank  to  I*  Jones,  and  he  went  Into  possession 
of  the  land.  Before  the  deed  was  executed 
by  Jesse  Yantls  and  Prank  M.  Yantls,  his 
wife,  to  thdr  son,  the  appellant,  the  latter 
was  shown  the  contract  made  by  Ms  father, 
and  was  Informed  that  the  deed  to  Mary  K. 
Jones  had  been  delivered  to  her,  and  that  ap- 
pellees had  gone  into  possei^sion  of  the  land. 
There  wais  no  consideration'  for  the  sale  of 
the  land  to  appellant  There  was  no  mis- 
take as  to  the  contract  tietween  Jesse  Yantia 
and  li.  Jones  and  O.  W.  Carter.  Jesse  Yan- 
tls fully  understood  the  terms  of  the.  contract 
when  he  signed  It.  Under  the  terms  of  the 
contract.  If  the  note  was  sold  or  transferred, 
the  deed  was  to  be  delivered  to  Mary  K. 
Jones,  and  It  was  so  delivered.  The  notes 
were  transferred  and  delivered  to  the  bank 
as  collateral  security  for  the  notes  executed 
l7y  Jesse  Yantls  to  the  bank.  Jesse  Yantls 
received  the  benefit  of  the  notes  executed  to 
Mm  by  Morrow. 

[1, 2]  lAe  bank,  when  the  notes  were  In- 
dorsed to  It,  as  collateral  security,  for  a  val- 
uable consideration,  without  notice,  was  a 
holder  for  value  and  entitled  to  the  same  pro- 
tection as  If  the  transfer  had  been  an  abso- 
lute sale.  A  valid  antecedent  debt  would  be 
a  valuable  consideration.  Colebrooke,  Coll. 
pp.  7.  8.  Undoubtedly  the  Indorsement  of 
the  note  or  the  making  of  the  collateral  se- 
curity contract  with  the  bank  would  be  a 
transfer  wltMn  the  contemplation  of  the  con- 
tracting parties.  WMle  the  word  "hypothe- 
cate" is  improperly  applied  in  case  of  a  de- 
livery of  promissory  notes  as  collateral  se- 
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carlty,  still  the  evidence  showed  tbat  the  par- 
ties so  nnderstood  and  desired  It 

Wblle  we  doubt  whether  evidence  of  tbe 
sense  In  which  the  scrivener  used  the  word 
"hypothecate"  in  the  contract  was  permissi- 
ble, stiU  the  witness  stated: 

"I  put  it  In  there ;  don't  know  really  wheth- 
er I  knew  what  it  meant,  but,  lawyerllke,  I 
wanted  to  use  a  big  word  to  impress  my  dienU, 
was,  perhaps,  the  purpose  ol  patting  it  in 
djore.''^ 

He  might,  as  stated  In  tbe  bill  of  excep- 
tions, taken  becanse  of  the  refusal  to  allow 
him  to  define  "hypothecate"  as  he  used  it, 
have  thought  It  meant  "sell" ;  stUl  tt  is  ex- 
tremely doubtful,  for  he  did  state: 

"I  might  possibly  have  had  in  mind  this:  That 
if  Mr.  Yantis  had  gone  out  and  used  this  note 
and  had  gotten,  say,  |12,000  secondhand,  I 
believe  that  the  intention  of  the  parties  Jones 
was  to  get  a  commission,  for  the  purpose  of 
Yantis  was  to  get  money  and  get  substantially 
112,000,  and  I  might  have  put  that  in  so  as  to 
protect  Jones  from  a  hypothecation  of  all  the 
iote.    •    •    •" 

If  that  means  anything.  It  means  that  the 
parties  had  in  view  tbat  Tantls  mli^t  use  the 
notes  as  he  did  use  them  for  collateral  se- 
curity. If  that  Is  what  the  parties  Intended, 
it  would  not  matter  what  the  scrivener  may 
have  thought  the  word  "hypothecate"  meant 

In  the  mortgage  or  deed  of  trust  given  by 
Jesse  Tantls  to  the  West  End  Lumber  Com- 
pany on  the  Morrow  notes  the  power  to  sell 
the  notes  was  given,  the  proceeds  to  be  used 
In  paying  certain  debts  due  the  Citizens' 
Bank  &,  Trust  Company,  tbe  residue  to  be 
used  In  paying  debts  due  the  lumber  com- 
pany. This  was  undoubtedly  a  transfer  with- 
in tbe  meaning  of  the  contract  L.  Jones 
swore  that  he  explained  the  contract  to  'Man- 
tis and  that  they  understood  It  to  mean  If  tbe 
notes  were  mortgaged  or  money  obtained  on 
them  the  deed  was  to  be  delivered.    He  said: 

"I  told  him,  'Now,  if  you  take  this  note  and 
mortgage  it  or  put  up  and  get  money  on  it,  our 
contract  is  up;'  and  he  says,  'Yes,'  and 
the  deed  in  the  bank  should  be  tnmed 
over. 

[S]  It  would  seem  useless  to  consider  the 
question  of  mntual  mistake  In  the  contract 
when  one  party  swore  positively  that  he  fully 
understood  the  contract  and  explained  it  to 
the  other  jDarty.  If  Jesse  Tantls  was  mis- 
taken as  to  the  contract  the  evidence  falls 
to  show  It  and,  if  he  was  mistaken,  that 
would  not  sufilce,  for  the  reason  that  It  takes 
at  least  two  to  make  a  mutual  mistake.  No 
one  objected  to  tbe  language  of  the  contract 
at  the  time,  and  the  rule  is  thus  stated  In 
Pomeroy,  Equity  Jurisprudence,  |  843: 

"If  an  agreement  or  written  instrument  or  oth- 
er transaction  expresses  the  thought  and  inten- 
tion which  the  parties  had  at  the  time  and  in 
the  act  of  concluding  it  no  relief,  affirmative  or 
defensive,  will  be  granted  with  respect  to  it  up- 
on the  assumption  that  their  thought  and  inten- 
tion would  have  been  different  if  they  had  not 
been  mistaken  as  to  the  legal  meaning  and  effect 
of  the  terms  and  provisions  by  which  such  in- 
tention is  embodied  or  expressed,  even  though 
it  should  be  incontestably  proved  that  their  in- 


tention would  have  been  dtffetent  if  they  had 
been  correctly  informed  as  to  the  law.  Tlieae 
rules  are  settled  with  perfect  unanimity  where 
one  party  has  been  mistaken  in  such  a  manner; 
they  are  also  applied  by  very  many  cases  where 
the  same  mistake  is  common  to  both  parties." 

An  Instrument  will  not  be  set  aside  or  re- 
formed on  the  ground  of  mistake -Of  one  of 
the  parties  unless  superinduced  by  the  fraud 
Of  the  other.  KeUey  v.  Ward,  M  Tex.  289, 
60  8.  W.  Sll.  Fraud  la  not  charged  nor 
shown  in  this  case.  The  evidence  tends  to 
show  that  there  was  no  mistake  upon  the 
part  of  either  of  the  parties,  but  that  each 
fully  understood  the  contract  to  mean  that 
upon  tbe  notes  being  sold,  mortgaged,  or 
pledged  the  deed,  placed  In  escrow,  should 
be  delivered  to  Mary  K.  Jones. 

The  Judgment  is  affirmed. 


CATTLEMEN'S  TRUST  CO.  r.  BLASIN- 
GAMB.    (No.  870.)  • 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Dec.  15,  1915.  On  Motion  for  Rehearing, 
Feb.  28,  1918.  Second  Motion  for  Rehearing 
Denied  Mareh  22,  1916.) 

1.  Action  «a69  —  Stat  —  Otbxr  AonoH 
Pendiho. 

Where  pending  suit  in  O.  coontr  by  B., 
the  maker  of  two  notes  against  C,  the  payee, 
to  recover  what  B.  had  been  compelled  to  pay 
the  innooent  bolder  of  one  of  the  notes,  and  to 
cancel  the  other,  on  the  around  of  fraud  in  tbe 
prociurement  of  both,  O.  mstitutes  action  in  T. 
county  on  tbe  unpaid  note,  and  obtains  default 
judgment,  and  B.  files  a  writ  of  error  su^rsed- 
ing  the  Judgment  for  the  purpose  of  reviewing 
it  hi  F.  Court  of  C!ivil  Appeals,  B.'s  salt  shouU, 
on  plea  of  abatement,  be  postponed  till  determi- 
nation of  such  writ  of  error;  the  court  of  T. 
county  in  proceeding  to  jndgment  without  in- 
terpontion  there  of  plea  in  abatement  hecomint 
dominant  in  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Acdon,  Cent 
Dig.  SI  T44-751;   Dec.  Dig.  «=969.] 

2.  JuDomnT  «s>568— Rks  Jtn>icAKjL. 

Jndgment  by  default  for  the  payee  suing  on 
a  note,  when  made  final.  Is  a  bar  to  suit  by  the 
maker  to  cancel  the  note  for  fraud. 

[Ed.  Note.— -For  other  oases,  see  Judgment, 
Cent.  Dig.  |  1013;    Dec  Dig.  «S9668.] 

8.  Apfeai.  and  Ehbob  «=s>S3(K2)  —  Pbbbump- 
noN— Following  Instructions. 

It  will  be  presumed  on  appeal  that  the 
Jury  followed  instructions  as  to  wnat  facta  tber 
must  find  befim  finding  verdict  against  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8767;  Dec.  Dig.  «=»930(2).] 

On  Motion  for  Rehearing. 
4.  JUDOitKNT  «s>586(2)— Res  JimioATA. 

Judgment  by  default  for  the  payee  in  an  ac- 
tion on  a  note  is  not  a  bar  to  a  suit  by  the 
malcer  to  avoid  another  note  on  the  ground  ot 
fraud  in  the  contract  under  which  both  notes 
were  given. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  «  10C2-1064,  1067,  1078,  1093; 
Dec.  Dig.  «=9585(2).] 

6.  COUBTS  «=»121(8)— JUBISDIOTION— AMOOHT 
IN    CONTBOVSBST— PABTIAL    EUlflNATION. 

Where  suit  is  brought  by  the  maker  of  two 
notes,  sufficient  in  amount  to  give  the  court  ju- 
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risdictloii,  to  eailcel  them,  it  is  Aot  deprired 

thereof  by  elimination  of  one  of  the  jjotes'  by  the 
payee  thereafter  instituting  an  action  thereon 
and  obtaining  a  default  judgment. 

[M.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  ^1;   Dec  LHg.  «»m(6).1 

Brror  to  District  Oourt,  Ochiltree  Coon- 
ty;  Frank  P.  Greever.  Judge. 

Suit  by  J.  M.  Blaslngame  against  the  Cat- 
tlemen's Trust  Company.  Judgment  for 
plaintur,  and  defendant  brings  error.  Re- 
Tersed  and  rendered  in  part,  and  in  part 
affirmed. 

A.  H.  Klrby,  of  Ft  Worth,  for  plaintiff  in 
error.  Newttm  P.  Willis,  of  Canadian,  and 
J.  W.  Payne^  of  Ochiltree,  for  defendant  tn 
ertat. 

HENDRICKS,  J.  On  April  16,  1914,  the 
defendant  in  error,  J.  If.  Blaslngame,  insti- 
tnted  suit  against  the  plaintiff  in  error,  the 
Cattlemen's  Trust  Company  of  Ft.  Worth, 
in  the  district  ooart  of  Ochiltree  county,  Tex., 
alleging  that  two  certain  promissory  notes, 
one  for  the  sum  of  fHSO,  and  the  other  for 
the  sum  of  $2S0,  executed  and  delivered  by 
him  iip<»i  a  certain  snbscili>tlon  contract 
for  stock  in  said  trust  company,  were  obtain- 
ed by  fraud  of  the  agent  of  said  company,  on 
account  of  alleged  misrepresentations  induc- 
ing the  execution  and  delirery  of  said  notes. 
The  $250  note  was  made  payable  directly 
to  the  agent  who  solicited  the  subscription 
contract,  and  was  transferred  before  the 
maturity  of  same  to  an  innocent  holder,  on 
account  of  which  Blaslngame  was  compelled 
to  pay  the  same  on  presentation.  The  $750 
note  was  made  payable  directly  to  the  trust 
company,  and  remained  In  the  latter's  pos- 
session. The  defendant  in  error  sued  for 
the  recovery  of  the  money  Representing  the 
compulsory  payment  of  the  $250  note,  and 
interest,  on  account  of  the  alleged  fraud, 
and  for  the  cancellation  of  the  larger  note 
upon  the  same  ground. 

On  April  24,  1914,  subsequent  to  the  instl- 
tntioa  of  l^asbigame's  suit  in  Ochiltree  coun- 
ty npoo  the  fraud  as  alleged,  the  Cattlemen's 
Tnut  Company  sued  Blaslngame  in  the  dis- 
trict court  of  Tarrant  county  on  the  $760 
promissory  note  (wbidi,  in  terms,  was  pay- 
able at  Ft.  Worth,  Tex.),  and  thereafter,  up- 
on proper  service,  obtained  Judgment  in  the 
district  court  of  said  county  tor  the  full 
amoant,  inlncipa],  interest,  and  attorney's 
tees  in  said  note,  exo^t  a  credit  ot  |16  dls- 
doeed  In  atld  Jadgmoit  Blaslngame  tail- 
ed to  answtf  the  trust  company's  petitlan 
npon  said  note  in  the  suit  in  Tarrant  county, 
bat  theoreafter  filed  a  writ  of  error  bond  sn- 
perseding  said  ]udgm«it,  for  tb«  puzpose  of 
reviewing  the  same  by  petition  in  error  in 
Che  Coort  of  Civil  Appeaia  of  the  Seccstd 
Supreme  Jodidal  District  at  Ft.  Worth. 
'When  this  suit  hy  Blaslngame  against  the 
tmat  company,  based  nimn  the  alleged  fraud, 
'vras  caUed  for  trial  in  the  district  court  of 
Ochiltree    coimty,    the    trust    company*    aa 


defendant,  in  due  order  of  pleading,  present- 
ed a  plea  In  abatement,  setting  np  the  In- 
stttntlon  of  its  satt  upon  the  |760  not»  in 
Tarrant  county,  the  Judgment  obtained  there- 
on, ezhibiting  proper  service,  and  the  filing 
by  Blaslngame  of  the  writ  of  error  bond  as 
a  supersedeas  of  said  Judgment,  also  alleg- 
ing the  failure  of  Blaslngame  as  to  any  de- 
fense In  said  suit,  and  further  averring  that 
the  $760  note  was  one  of  the  two  notes  ex- 
ecuted by  plaintiff  as  a  part  of  the  same 
transaction  for  the  stock  in  defendant  com- 
pany, praying  for  abatemoit  of  this  case,  or. 
U  not  abated,  that  the  trial  of  the  same 
be  postponed  until  the  disposition  of  the 
other  cause  pending  on  writ  of  error  in  the 
Court  of  Civil  Ai^teals  to  the  Second  Supreme 
Judicial  District 

[1]  The  first  assignment  Of  error  In  plain- 
tiff in  error's  brief  Is  predicated  upon  the  re- 
fusal of  the  trial  court  to  abate  or  jpostpone 
the  trial  of  the  cause,  as  prayed  for.  Defend- 
ant in  error  asserts  broadly  that  the  trial 
court  did  not  err  in  refusing  to  abate  or  post- 
pone the  suit,  "because  a  prior  suit  for  the 
same  cause  would  not  abate  another  suit  in 
Texas."  He  cites  authorities  where,  on  ac- 
count of  two  causes  of  action  pending  for  the 
enforcement  of  the  same  right,  it  is  suggested 
that  a  litigant  will  be  OMnptiled  to  elect  up- 
on which  cause  he  wUl  continue  the  enforce- 
ment of  his  rights,  and  that  it  Is  a  matter 
of  costs,  and  it  is  not  a  pure  matter  of  abate- 
ment as  at  common  law.  Upon  the  sugges- 
tions in  the  decisions  referred  to  that  it  Is 
not  a  pure  matter  of  abatement  as  at  com- 
mon law,  but  is  a  matter  of  election  and 
costs,  some  of  the  Courts  of  CSvil  Appeals,  In 
several  decisions,  have  extended  the  doc- 
trine to  the  extent  that  a  subsequent  suit 
for  the  same  cause  of  action  will  not  abate 
a  prior  suit 

The  Austin  court,  through  Justice  Bice, 
in  the  case  of  Thomas  Goggan  &  Bros.  v.  Mor- 
rison, 163  S.  W.  122,  refused  to  follow  the 
logic  of  such  opinions,  stating  that: 

"If  two  suits  between  different  parties  could 
be  maintained  in  different  courts  at  the  same 
time,  involving  the  same  anbject-matter,  the 
anomalons  condition  would  be  presented  of  one 
court  ordering  the  performance  of  a  certain 
thing  which  the  other  might  forbid." 

And  the  Ft  Worth  court,  by  Justice  Speer, 
in  the  case  of  Sparks  v.  National  Bank  of 
Commerce,  168  S.  W.  4S,  referring  to  the  Gog- 
gan Case,  also  condemned  the  consequences 
of  audi  a  position,  saying: 

"Not  only  does  this  rule  [announced  in  the 
Goggan  Case]  avoid  the  evil  of  a  mnltiplicity 
of  suits,  •  •  •  which  the  law  abhors,  out  it 
likewise  avoids  the  possibility  of  conflicting 
judgments,  thus  producing  interminable  confu- 
sion and  controversy." 

And  the  Galveston  Goort,  through  Justice 
McKeans,  in  the  case  of  Miller  &  Tidor  Lum- 
ber Company  v.  Williamson,  164  S.  W.  442, 
reviews  practically  all  the  authorities  cited 
in  defendant  In  error's  brief,  presenting  the 
following  Illustration  beatli^  upon  the  In- 
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tolemble  condition  rcAiItant  from  the  logic 
of  Buch  holdings :  .  In  that  case  tbe  plaintiff 
and  defendant  In  the  two  suits  were  reversed, 
and  Justice  McMeans,  says': 

"Suppose  both  raits  should  be  tried  in  the 
respective  conrts  is  which  they  are  brought, 
and  the  jury  upon  conflicting  eridence  should 
return  a  verdict  for  the  plaintitf  In  each  court; 
•  and  a  judgment  renderea  in  accordance  there- 
with should  be  entered ;  that  thereafter  the  de- 
fendant in  each  suit  should  appeal,  and  the  ap- 
pellate court  should  hold  on  each  appeal  that, 
as  the  verdict  was  rendered  on  conflicting  evi- 
dence, and  as  the  law  was  properly  applied  by 
the  court  in  its  charge,  it  was  not  authorized 
to  disturb  the  judgnjent.  Here  we  would  have 
a  judgment  of  two  courts  of  co-ordinate  jurisdic- 
tion, both  affirmed,  one  of  which  would  be  for 
the  plaintiff  in  each  suit;  or,  in  other  words, 
both  parties  to  the  suit  would  have  recovered 
a  judgment  for  the  same  land.  Which  par^ 
then  would  have  the  better  title?  Their  diffi- 
culties would  be  no  nearer  a  solution  than  be- 
fore the  suits  were  begun." 

Writ  of  error  denied  by  the  Supreme  Court 
This  record  discloses  that  tlie  defendant 
has  procnred  a  judgment  upon  a  petition  al- 
leging the  liability  of  Blaslngauie  on  ac- 
count of  the  execution  and  delivery  of  a  cer- 
tain $750  note,  the  same  note  which  Blasln- 
game  Is  attempting  to  cancel,  after  having 
failed  to  answer  in  the  Tarrant  county  suit, 
which.  In  the  event  of  a  final  determination 
npon  appeal  of  the  Judgment  upon  the  note 
against  Blasingame  in  the  Tarrant  county 
suit,  and  upon  an  affirmance  of  this  cause 
canceling  the  $750  note,  as  the  Austin  and 
the  Galveston  courts  suggest,  we  would  have 
the  anomalous,  and,  we  will  add,  the  intol- 
erable, condition  of  one  court  rendering  a 
Judgment  In  favor  of  an  alleged  right,  and 
another  court,  In  effect,  rendering  another 
judgment  denying  the  same  right;  and,  as 
Justice  McMeans  further  interrogates,  which 
of  these  Judgments  prevails?  The  defendant 
In  error,  however,  says  that  the  trial  court 
did  not  err  in  refusing  to  abate  or  postpone 
the  suit,  "because  the  district  court  of  Ochil- 
tree county,  having  first  acquired  Jurisdic- 
tion of  the  cause  of  action  between  the  par- 
ties hereto,  is  entitled  to  maintain  exclusive 
Jurisdiction  thereof,  undisturbed  by  any  other 
tribunal,"  citing  numerous  authorities,  de- 
claring the  familiar  principle.  The  authori- 
ties have  no  application  to  the  condition  of 
this  record.  Blasingame  should  have  pre- 
sented to  the  district  court  of  Tarrant  county 
a  plea  of  pendency  of  another  suit  previous- 
ly instituted,  involving  the  same  subject-mat- 
ter, and  on  account  of  snch  failure  the  dis- 
trict court  of  Tarrant  county  not  having  been 
advised,  of  course,  rendered  a  Judgment  up- 
on the  allegations  of  the  petition.  The  Cat- 
tlemen's Trust  Company  did  not  perpetrate 
a  fraud  upon  the  jurisdiction  of  the  court; 
it  is  more  a  question  of  lack  of  vigilance  on 
the  part  of  Biasingama 

In  the  case  of  Cook  v.  Burnley,  46  Tex. 
97,  where  the  holder  of  a  judgment  obtained 
in  a  suit  instituted  subsequent  to  the  fiUnL' 
of  a  previous  'suit  between  the  same  parties, 


pleaded  Che  sAaequent  JvAgmait,  as  i 
adjudlcata,  against  the  maintenance  of  t 
suit  formerly  Instituted,  the  contention  w 
made  that  the  bringing  of  the  snbseqoe 
suit  and  the  Judgm^t  rendered  therein  t< 
fraud  upon  the  jnrisdlctl(m  of  the  cot 
wherein  the  previous  salt  was  pending  a 
.was  void.    The  Supreme  Court  said : 

"This  position  is  certainly  not  tenable.  F 
though  that  might  be  a  good  plea  if  prope 
pleaded,  and  at  the  proper  time,  in  abatemi 
of  the  eeoNid  suit,  it  u  no  defense  to  a  judgmi 
recovered  in  a  suit  brought  since  this  one  ii 
court  of  competent  jurisdiction." 

The  principle  of  superior  jurisdiction  a 
domlnancy  of  the  Ochiltree  district  court 
regard  to  the  litigation  is  destroyed  by  1 
lack  of  vigilance  of  Blasingame  anu  the  r 
ditiqn  qf  the  Judgment  upon  the  1750  note 
the  suit  in  Tarrant  county.  The  latter  coi 
in  proceeding  to  Judgment,  becomes  domln: 
in  the  litigation,  at  least  upon  the  condit! 
of  this  record  until  the  determination 
that  suit  In  the  appellate  court  upon  U 
appeal  The  litigation  in  Odtiltree  com 
is  subservient  to  that  appeal.  Of  course, 
account  of  the  Judgment  having  been  snr 
seded  by  the  writ  of  error  bond  in  the  T 
rant  county  case,  the  question  here  is  i 
one  of  res  adjudlcata,  except  argunientnti 
ly  as  one  of  future  consequence,  and  of. 
consistent  judgments  which  might  ensue,  p 
senting  anomalous  and  intolerable  conditii 
where  two  cases  involving  the  same  subje 
matter  are  finally  determined. 

[2]  We  take  it  that  It  would  not  be  ( 
puted  but  what  the  judgment  upon  the  n( 
adjudicating  the  liability  of  Blasingame 
on  same,  obtained  in  the  Tarrant  county  < 
trict  court,  when  made  final,  is  a  compl 
adjudication  to  the  extent  that  Blaslnga 
could  not  cancel  the  same  note  in  anotl 
jurisdiction,  having  failed  to  present  t 
plea  in  the  former  suit. 

"The  judgment  of  foreclosnre  obtained  by 
pellee  against  appellant  on  the  notes  given 
the  purchase  money  of  the  thresher  would  oi 
ate  as  a  bar' of  his  right  to  rescission,  but 
of   bis    ifemedy    for    a    bieaeh    of    warrant 
Standefer  v.  Aultman  &  Taylor  Machinery  ( 
34  Tex.  Civ.  App.  160,  78  S.  W.  552. 

In  the  case  of  Arnold  r.  Kyle,  67  Ttam. 
Baxt.)  328,  the  higher  couzt  of  chancery 
Tennessee  spedflcally  held  that  a  Jndgmi 
at  law  upon  a  promissory  note,  thongh 
defense  was  interposed,  was  a  complete  1 
to  an  original  bill  attempting  the  cancel 
tion  of  the  same  note  In  a  court  of  eqn 
on  account  of  frand,  especially  where  I 
complainant,  attempting  to  cancel  the  nc 
knew  the  fraud  before  the  rendition  of  1 
Judgment  in  the  othev  court 

The  following  authorities,  while  not  wt 
ly  upoU'  the  point  upon  very  similar  con 
dons,  thongh,  sustain  the  principle.  "Wfa 
V.  Cntfabert,  70  App.  Div.  220,  41  N.  Y.  Su 
818;  Bingham  v.  Kearney,  130  Cal.  175. 
Pac.  6»7;  Shaw  v.  Mllhy  (Ky.)  63  S. 
677;    Oannon  t.  Castleman,  168  Ind.  6^ 
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N.  E.  455 ;  La  Onea  T.  €k>dTeni«nr,  1  Jtikaa. 
Cas.  (N.  X.)  486,  1  Am.  Dec  121. 

[3]  Tbe  condltioa  is  presented  upon  this 
record  as  to  the  proper  disposition  of  the 
case  in  this  court  Some  of  the  assignments 
In  plaintiff  in  error's  brief,  upon  a  consid- 
eration of  them  alone,  exhibit  error.  Plain- 
tiff in  error,  howeTor,  sabmltted  a  requested 
Instruction,  which  was  given  by  the  trial 
court,  requiring  the  Jury,  in  effect,  to  find 
every  ground  of  fraud  alleged  In  plaintiff's 
petition  as  true  before  they  could  find  a  ver- 
dict against  defendant  The  preaampCion  Is 
that  the  Jury  followed  the  charge  of  the 
court,  and,  that  being  so,  there  Is  one  ground, 
at  least,  in  plalntlfrs  petition,  with  evidence 
sufficient  to  sustain  It,  wldch  the  Jury  under 
tbis  charge  evidently  found  to  be  true,  and 
which  Is  not  affected  by  plaintiff  in  error's 
assignments.  In  an  ordinary  case  this  con- 
dition would  suggest  the  procedure  by  this 
court  of  an  affirmance  of  a  part  of  tbe  case, 
and  a  definite  disposition  of  another  part, 
if  the  trial  court  had  Jurisdiction  when  It 
acted  upon  the  whole  case.  It  is  suggested 
by  idalntiff  In  error  that  we  would  be  una- 
ble to  affirm  that  part  of  the  Judgment  of 
tbe  trial  court  permitting  the  recovery  by 
defendant  In  error  of  the  sum  of  $250,  and 
interest  paid  by  Mm,  on  account  of  the  ques- 
tion of  Jurisdiction.  We  do  not  decide  that 
question.  Aside,  however,  from  tills  ques- 
tion of  Jurisdiction,  upon  mature  considera- 
tion of  this  whole  case,  we  are  convinced 
that  the  district  court  should  not  have  per- 
mitted the  lltlgatioa  over  tbe  $750  note  merg- 
ed in  tbe  Judgment  of  tbe  Tarrant  county 
district  court,  and.  If  we  attempted  to  af- 
firm that  part  of  the  Judgment  based  upon 
the  payment  of  tbe  $250  note,  and  should  or- 
der tbe  district  court  to  susi)end  the  hear- 
ing of  that  part  of  the  case  Involving  the 
$730  note,  we  would  be  ordering  something 
which  the  district  court  originally  could  not 
have  ordered..  Sim^  a  Judgment  would  not 
have  been  a  final  Judgment  It  might  be 
■aid  that.  If  tbe  whole  case  In  Ochiltree 
county  Is  a  more  enlarged  cause  of  action 
than  that  adjudicated  in  Tarrant,  the  pend- 
ency of  another  suit  In  which  Judgment  has 
been  rendered  should  not  avail  the  plaintiff 
in  error.  We  still,  however,  have  the  prob- 
lem, left  at  the  court's  sitting  and  rendering 
two  Judgments,  exemplified  In  this  case  (If 
the  motion  presenting  the  final  determination 
of  the  Tarrant  county  Judgment  could  be  re- 
garded), wherein  one  court  cancels  the  very 
note  upon  which  Judgment  has  been  rendered 
by  the  other  and  tbe  first  Judgment  finally 
determined  and  affirmed  by  the  appellate 
Court 

Plaintiff  in  error  insists  tbat  the  mergeir 
into  Judgment  of  tbe  $730  note  babig  a  part 
of  an  entire  transaction,  also  producing  the 
$250  note,  said  Judgmeot,  If  dually  determin- 
ed, would  not  only  be  a  bar  to  any  litigation 
in  Ochiltree  county  upon  the  $750  notc^  but 
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further  would  be  a  bar  tin  aay  proceeding 
involving  tbe  $250  note  arising  out  of  tbe 
same  contract  of  subscription  and  tbe  same 
transaction.  We  do  not  care  to  go  that 
length  without  going  into  an  extended  dis- 
cussion upon  the  point  If,  however,  the 
district  court  should  not  have  litigated  and 
adjudicated  a  part  of  plaintiff's  cause  of  ac- 
tion set  up  In  bis  petition,  it  would  follow 
that  It  would  have  been  its  duty  to  have 
postponed  tbe  whole  case  on  account  of  tbe 
condition  produced  by  the  lack  of  vigilance 
of  Blasingame  In  not  anawertng  tbe  suit  in 
Tarrant  county.  It  might  be  suggested  that 
this  court  should  reform  tbat  {tart  of  tbe 
Judgment  based  upon  the  $250  note,  and 
change  the  same  into  an  interlocutory  Judg- 
ment for  that  amount  If  the  question  of 
Jurisdiction  could  be  overcome  in  order  to 
reach  such  a  procedure,  and  upon  the  sug- 
gestion that  tbis  court  could  and  should  do 
what  the  district  court  should  have  done,  we 
can  find  no  precedent  for  such  a  course.  It 
would  be  a  precedent  permitting  a  district 
court  to  carve  out  of  a  petition  and  litigate 
a  part  of  same  for  the  purpose  of  entering 
an  Interlocutory  Judgment,  and  then  post- 
pone the  balance  of  the  cause,  retry  the  same 
at  some  other  time  upon  the  same  issues  up- 
on tbe  remainder  of  the  cause  of  action,  and 
then  render  a  final  Judgment  upon  the  whole 
case,  whatever  the  disposition  by  tbe  Court 
of  Civil  Appeals  at  Ft  Wortli.  Courts  do 
not  sit  to  try  a  case  In  "piecemeal." 

Platotlff  in  error  presents  a  motion  in  this 
court  exhibiting  tbe  final  determination  for 
tbe  appeal  from  tbe  Tarrant  county  district 
court's  Judgment,  praying  for  a  dismissal  of 
the  whole  suit  in  Ochiltree  county,  on  the 
theory  that  the  subject  of  controversy  be- 
tween these  parties  lias  ceased  to  exist;  that, 
tbe  main  part  of  tills  suit  having  been  elim- 
inated, it  Is  shown  to  this  court  that  the 
Ochiltree  county  district  court  has  nothing 
to  litigate,  for  the  reason  that  tbe  remainder 
of  the  demand  is  not  within  the  Jurisdiction 
of  tbat  court  A  propoaitiou  of  this  char- 
acter brings  In  its  train  an  extended  investi- 
gation upon  our  part  into  a  question  not 
briefed  here,  whether,  upon  any  supposable 
theory,  by  amendment,  setting  up  facts  as 
allegations  of  excuse  for  not  answering  tbe 
suit  in  Tarrant  county,  tbe  plea  of  res  ad- 
Judicata  could  be  avoided,  and  whether  such 
a  proceeding  should  be  remitted  to  the  court 
in  which  tbe  Judgment  was  rendered.  We 
overrule  the  motion.  This  same  motion  does 
show,  however,  If  we  could  regard  it,  that 
since  this  case  has  been  brought  here  this 
plaintltf  in  error  has  attempted  to  execute 
his  Judgment ;  another  suit  has  been  filed  by 
Blasingame;  the  Court  of  Appeals  at  Ft 
Worth  has  issued  a  writ  of  prohibition 
against  the  district  Judge  of  the  Tblrty-Flrst 
Judicial  district  from  interfering  with-  tlie 
Judgment  in  those  forums ;  and  we  hav^e  tbe 
almost  "Interminable  confusitHi  and  owitro- 
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▼etey"  spoken  of  by  Jnstioe  Speer,  wUdi 
concretely  ezempllfles  the  rule  contended  for 
by  appellee  in  producing  results. 

With  tbe  lights  before  us  we  think  the 
proper  disposition  of  this  case  is  to  reverse 
and  remand  upon  the  whole  case.  It  may  be 
that  the  final  working  out  of  tbe  rights  of 
the  parties  will  operate  as  a  hardship.  If 
so,  the  condition,  as  presented  upon  this  rec- 
ord, is  one  created  by  defendant  in  error. 
We  are  conrinced  that  tbe  rule  declared, 
upon  the  condition  of  record  here,  is  tbe 
safe  rule,  grounded  upou  a  sound  public  pol- 
icy. The  whole  case,  upon  plaintiff  in  error's 
plea  in  abatement,  should  have  been  post- 
poned until  the  determination  of  tbe  case  in 
the  Court  of  Civil  Appeals  at  Ft.  Worth  upon 
the  Tarrant  county  Judgment. 

A  discussion  of  plaintiff  in  error's  other  as- 
signments is  probably  unnecessary. 

The  cause  is  reversed  and  remanded. 

On  Motion  for  Rehearing. 

[4]  Tbe  turn  of  this  case  upon  rehearing 
requires  a  decision  of  the  questions  of  res 
adjudicata,  and  of  Jurisdiction,  each  rather 
complicated,  as  ai^lied  to  the  condition  of 
the  record. 

The  defendant  in  error,  In  his  motion  for 
rehearing,  admits  that  the  holding  on  the 
original  bearing  as  to  the  Tarrant  county 
Judgment  on  the  $760  note  ends  the  matter 
against  him  as  to  that  phase  of  the  litigation. 
He  asks  that  the  former  order,  reversing  and 
remanding  the  case  as  a  whole,  be  set  aside, 
and  for  an  aflinnance  of  that  part  of  the 
Judgment  for  the  $250  recovered  by  him,  and 
that  this  court  reverse  and  render  against 
him  tbe  Judgment  of  the  trial  court  canceling 
the  $750  note.  The  $750  note  upon  which 
judgment  was  rendered  in  the  district  court 
of  Tarrant  county  against  Blaslngame  was 
a  part  of  the  same  transaction  with  the  ex- 
ecution and  delivery  of  the  subscription  con- 
tract and  the  $250  note  which  Blasiugame 
was  required  to  pay,  the  amount  of  which 
payment  he  was  permitted  to  recover  in  the 
district  court  of  Ochiltree  county  against  the 
TxTist  Company.  The  issue  of  fraud  which 
permitted  a  recovery  of  the  $250  against  the 
trust  company  in  the  suit  in  Ochiltree  county 
would  have  defeated  the  $750  note.  If  it  had 
been  Interposed  and  successfully  maintained 
against  the  latter  note  In  the  suit  In  Tarrant 
county.  We  do  not  think  that  the  question 
of  fraud  as  a  litigated  issue  properly  belong- 
ed to  nor  was  within  the  scope  of  the  litiga- 
tion in  the  Tarrant  county  suit,  the  petition 
containing  the  usual  allegations  for  recovery 
upon  a  promissory  note,  the  Judgment  being 
one  by  default. 

Plaintiff  in  error  cites  the  case  of  Town 
of  Beloit  V.  Morgan,  7  Wall.  619,  19  L.  Ed. 
205,  as  "peculiarly  apt  under  the  facts  of  this 
case."  Analyzing  the  material  facts  in  tbe 
majority  and  dissenting  opinions  in  the  case 
ot  Ofomwdl  y.  Sac  €01111(7,  94  U.  S.  851,  24 


L.  Sd.  p.  19T,  «s  bads,  for  tlie  majority  opin- 
ion, it  would  seem,  on  principle,  in  attempt- 
ing to  apply  each  case  to  this  record,  that 
the  Morgan  Case  is  robbed  of  its  legal  signif- 
icance as  an  authority,  both  cases  decided 
by  the  Supreme  Court  of  the  United  States. 

The  Beloit-Morgan  Case  involved  a  Judg- 
ment by  default  upon  certain  bonds.  The 
same  defendant,  the  dty  of  Beloit,  attempted 
to  enjoin  Morgan  in  a.  subsequent  suit  from 
proceeding  in  certain  suits  ui)on  otber  and 
different  bonds,  but  of  tbe  same  series  and 
held  by  tbe  same  title  and  owner  as  in  the 
previous  suit    The  court  said: 

"All  the  objectioiu  taken  in  this  eaae  might 
have  been  taken  in  that.  *  »  •  Under  such 
circumstances  a  judgment  is  conclusive,  not  only  ■ 
as  to  tbe  res  of  that  case,  bat  as  to  all  further 
litigation  between  the  same  parties  touching 
the  same  subject-matter,  though  the  res  itself 
may  be  different.  *  ♦  •  A  party  can  no  more 
split  up  defenses  than  indivisible  demands,  and 
present  them  by  piecemeal  in  successive  suits 
growing  out  Of  tbe  same  transaction." 

The  court  also  held  the  bonds  were  requir- 
ed to  be  paid  under  a  subsequent  statutory 
enactment. 

In  the  case  of  Cromwell  v.  Sac  County  a 
party  was  the  owner  of  four  bonds  of  the 
county,  to  which  .were  attached  numerous 
coupons.  The  first  suit  was  upon  some  of 
the  coupons,  and  tbe '  question  was  one  of 
innocent  purchaser,  l^be  county  answered 
that  the  bonds  originated  in  fraud,  and  it 
seems  that  the  plaintiff  failed  to  prove  that 
he  paid  value.  The  second  suit  was  oa  the 
four  bonds  owned  by  the  plaintiff  and  four 
coupons  for  interest  attached  thereto.  In 
that  cause  plaintiff  proved  that  he  was  an 
innocent  purchaser,  and  the  headnotes  writ- 
ten by  Justice  Field  as  reflecting  the  opin- 
ion In  part  state: 

« •  •  *  '^iiere  the  second  action  between 
the  same  parties  is  upon  a  different  claim  or 
demand,  tbe  judgment  in  the  prior  action  opa- 
ates  as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted,  upon  tbe  determi- 
nation of  which  the  finding  or  verdict  was  ren- 
dered." 

Justice  E'ield  does  not  comment  on  the 
case  of  Town  of  Beloit  v.  Morgan,  thougb 
Justice  Clifford,  the  dissecting  judge,  quotes 
therefrom,  unless  the  following  in  the  ma- 
jority dedslon  would  be  considered  a  dlffer- 
enoe  of  oj^ition  affecting  the  Beloit  Cane: 

"A  judgment  by  default  only  admits  for  the 
purpose  of  the  action  the  legality  of  the  demand 
or  claim  in  suit.  It  does  not  make  the  allega- 
tions  of  the  declaration  or  complaint  evidence 
in  an  action  upon  a  differmt  claim.  Tlie  decla- 
ration may  contain  different  statements  of  the 
cause  of  action  in  different  counts.  It  could 
hardly  be  pretended  that  a  judgment  by  de&inlt 
in  such  a  case  would  make  the  several  state- 
ments evidence  in  any  other  proGeediug." 

Justice  Cooley  of  the  Supreme  Conrt  ot 
Ml<!hlgan,  in  the  cttse  of  Jaoobawt  ▼.  Bflner, 
41  Mich.  90,  1  N.  W.  1018,  applying  the  Crom- 
well Case,  went  a  consldemble  distance  along 
that  line.  Tbat  cause  involved  a  previous 
Judgment  for  rent  upon  a  lease  contract,  the 
defendants  pleading  the  general  Inue^  wltth 
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out  denying  onder  oath  the  execution  of  the 
le&se  required  under  tiie  statute  of  that  state 
in  order  to  pot  its  execution  In  issue.  In  a 
subsequent  suit  upon,  the  same  lease  Justice 
Cooler  held  the  actual  execution  of  the  In. 
strument  could  be  litigated,  saying : 

"The  execution  of  the  lease  was  not  denied  in 
th«  former  soit  No  issue  was  made  upon  i^ 
ind  the  defendant,  by  not  denjring  it,  suffered 
a  default  in  respect  to  it  which  left  it  whoUy 
ontside  the  issue  made  and  actually  passed  up- 
on. Consequently  it  was  not  and  could  not  have 
been  considered  by  the  court  as  a  point  whidi 
in  that  suit  was  open  to  controversy.  •  •  * 
It  is  said,  however,  that  the  defendants  in  the 
first  suit  were  at  libertT  to  put  the  execution  of 
the  lease  in  issue,  and  that  it  was  their  ixttj 
to  do  so  then  if  they  proposed  to  contest  it  at  alL 
This  is  upon  the  ground  that  public  policy  will 
sot  suffer  the  withholding  of  a  defense  with  a 
view  to  further  litigation,  when  a  single  suit 
might  determine  the  whole  controversy.  This 
is,  no  doubt,  true  where  the  defense  is  sought 
to  be  made  use  of  in  the  retrial  of  a  dispute 
respecting  the  same  subject-matter  of  the  former 
litiration.  •  •  •  xhe  question  now  is  wheth- 
er tlie  proposition  is  applicable  to  a  case  where 
the  subject-matter  of  a  second  suit  is  different." 
41  Mich.  90, 1  N.  W.  1016,  lOlT. 

The  Supreme  Court  of  Alabama  h^d,  In 
the  case  of  Crowder  t.  Bed  Mountain  Go., 
127  Ala.  254,  29  South.  847,  where  a  judg- 
ment was  rendered  by  default  for  accrued  In- 
terest upon  a  promissory  note  (the  note  Btlp- 
nlatlng  annual  installments  of  Interest)  It 
was  aot  res  adjudicata  in  a  subsequent  action, 
brought  by  the  same  plalntUf  against  the 
same  defendant,  to  recover  the  principal  sum 
due  upon  the  note;  the  defendant  pleading 
In  the  second  suit  a  want  of  consideration  for 
the  note  sued  upon.  To  the  same  effect  as  to 
a  judgment  by  default  Is  the  case  of  Unf ried 
T.  Heberrei;,  63  Ind.  72.  Also  see  Williams 
V.  Williams,  63  Wis.  S8,  23  N.  W.  Ill,  63  Am. 
Rep.  253 ;  Sblrland  T.  First  National  Bank, 
m  Iowa,  96,  21  N.  W.  201. 

The  case  of  Adams  v.  Adams,  25  Ifinn.  72, 
to  directly  on  the  point  It  involved  a  Judg- 
ment by  default  upon  one  of  several  negotia- 
ble promlBSoiy  notes  founded  upon  the  same 
ill^al  consideration,  and  It  was  held  that, 
no  issue  upon  the  facts  of  consideration  hav- 
ing been  tendered  by  the  petition,  the  de- 
fendant was  not  eetopped  from  setting  up  in 
a  second  action  upon  another  of  said  notes 
the  defense  of  Illegality  of  consideration. 
The  Supreme  Court  <rf  Minnesota  said: 

"The  operative  effect"  of  the  default  judgment 
as  estoppd  "in  another  action  between  the  same 
parties  upon  another  of  said  notes  not  directly 
involved,  *  *  •  though  resting  upon  the  same 
*  *  *  consideration,  la  limited  to  the  precise 
pdnta  which  were  then  actually  controverted, 
and  to  the  matters  which  were  embraced  in 
tlie  issue  there  tendered,  upon  the  determination 
of  which  sndk  judgment  was  rendered." 

The  case  of  Worth  r.  Oamdchael,  114  <3a. 
699,  40  8.  B.  797,  is  directly  In  point  Where 
two  notes  were  given  upon  a  consideration 
arising  upon  the  same  traziaactlon,  a  judg- 
ment by  default  rendered  In  favor  of  the 
payee  against  the  maker  upon  one  of  such 
notes  was  not  a  bar  in  a  subsequent  action 


to  the  defense  of  fraudulent  reptesentatl<»i. 
The  court,  said : 

"The  rule  is  well  settled  that  a  judgment  ren- 
dered in  litigation  between  tlte  same  parties 
does  not  operate  as  an  estoppel  in  a  subsequent 
suit  between  them  on  a  different  cause  of  action, 
except  as  to  such  issues  as  were  actually  tiied 
and  determined  in. the  former  litigation;  and 
the  fact  that  the  cause  of  action  in  the  two  snits 
arose  ont  of  one  and  the  same  transaction  does 
.  not  alter  the  mle." 

The  case  of  Andover  Savings  Bank  r,  Ad- 
ams et  al.,  1  Allen  (Mass.)  28,  Involved  a  pre- 
vious judgment  for  the  plaintiff  In  an  action 
in  Installments  of  interest  due  on  a  certain 
note.  Plaintiff  also  subsequently  sued  for 
the  principal  of  the  note,  which  had  really 
matured  when  the  former  action  was  begun. 
Qilef  Justice  Bigelow  of  the  Supreme  Court 
of  Massachusetts  said: 

"The  promises  to  pay  the  debt  at  one  time 
and  the  interest  at  another  are  several,  and  af- 
ford distinct  causes  of  action." 

It  Is  understood  that  we  are  not  approving 
the  principle  as  applied  to  the  basis  of  facts 
In  all  the  cases  above  dted,  but  the  same 
are  used  argumentatlvely. 

Justice  Hurt  said.  In  the  case  of  H.  &  T. 
O.  By.  Co.  V.  Perkins,  Adm'r,  2  Willaon,  Civ. 
Cas.  Gt  App.  i  520: 

"  •  *  *  A  judgment  on  one  does  not  bar  a 
new  action  on  the  other,  unless  by  establisliing 
some  matter  fatal  to  both." 

The  case  of  Moore  v.  Snowball,  98  Tex.  16, 
81  S.  W,  6,  66  L.  B.  A.  745,  107  Am.  St  Bep. 
596,  the  majority  opinion  of  the  Supreme 
Court  holds  that  a  suit  to  cancel  a  tax  Judg- 
ment of  foreclosure  upon  land,  on  the  ground 
that  it  is  void,  and  the  sale  thereunder  like- 
wise void,  la  not  res  adjudicata  in  another 
suit  between  the  same  parties  wherein  the 
subsequent  suit  admits  the  validity  of  the 
Judgment,  but  attacks  the  sale  under  the  ex- 
ecution on  account  of  irregularities  and  In- 
adequate consideration. 

It  Blaslngame  had  Interposed  the  defense 
of  fraud  against  the  1750  note  (it  being  a 
companion  to  the  $250  note),  and  had  not 
succeeded  In  the  defense,  the  judgment  up- 
on the  $750  note  would  present  a  different 
question.  Gardner  ▼.  Buckbee,  3  Cow.  (N. 
X.)  120,  16  Am.  Dec.  256,  squarely  on  the 
polut  The  logic  of  plaintiff  In  error  is  that 
the  Judgment  upon  the  $750  note  merges  the 
subscription  contract  In  the  Judgment; 
hence  the  $250  note,  a  part  of  the  same  trans' 
action,  in  so  far  as  the  particular  defense 
is  concerned  is  also  merged.  The  fact  re- 
mains, however,  that  In  reality  there  was 
no  such  issue  tendered,  litigated,  or  decreed 
upon  In  the  Tarrant  county  suit  It  was 
ontside  the  Issue. 

[S]  It  Is  asserted  that.  If  the  district  court 
of  Ochiltree  county  had  sustained  the  plea 
in  abatement,  the  court  would  not  have  had 
jurisdiction  for  the  recovery  of  the  $260. 
Plaintiff  alleged  that  defendant's  agent  made 
false  representations  as  to  past  dividends 
by  the  company.  The  evidence  was  sulB- 
clent  to  put  it  to  the  Jury.  The  special 
charge  submitted  by  defendant  and  J^eoi 
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by  the  court  leqoired  the  juiy  to  b^eve  all 
tbe  allegations  of  fraud  before  a  verdict 
could  be  rendered.  Defeodant's  petition  on 
the  $750  note  was  filed  tabsequent  to  Blas- 
Ingame's  petition  In  Ochiltree  county. 

"All  of  the  cases  seem  to  concur  in  tbe  prop- 
osiaon  that  tbe  'plaintiff's  demand,  as  set  out 
in  his  petition,  and  not  the  amount  of  tbe  ver- 
dict, is,  in  general,  tbe  criterion  by  which  to  de- 
termine the  question  of  jurisdiction.'  •  •  * 
They  likewise  concur  in  tbe  conclusion  that  the 
caso  should  be  dismissed  for  tbe  want  of  juris- 
diction Vhen  it  appears  that  tbe  plaintiff,  in 
stating  his  demand,  has  improperly  sought  to 
give  jurisdiction  where  it  did  not  rightfully  be- 
long.' "  Hoffman  v.  Building  &  Loan  Aas'n, 
86  Tex.  p.  410,  22  8.  W.  154. 

Also: 

"It  is  now  the  settled  law  in  this  court  [Su- 
preme Court]  that,  although  the  amount  claimed 
in  tbe  petition  may  be  sufficient  to  give  the 
court  jurisdiction  of  the  case,  yet,  if  the  facts 
allegea  •  •  •  show  no  cause  of  action  as  to 
such  part  of  the  whole  sum  sued  for  as  to  re- 
duce it  below  the  amount  [on  demurrer]  for 
which  the  court  has  jurisdiction,  the  snit  should 
be  dismissed."  Carswell  v.  Ilabberzettle,  99 
Tex.  1,  86  S.  W.  738,  22  An  .  St.  Bep.  597 ; 
Telegraph  Co.  v.  Arnold,  VI  Tex.  365,  77  S.  W. 
24a,  79  S.  W.  8. 

The  case  of  Hallway  Company  v.  Gray- 
son County  Nat.  Bank,  100  Tex.  p.  17,  93  S. 
W.  p.  431,  by  the  Supreme  Court,  Is  analo- 
gous. The  bank  asserted  Hens  on  three  cars 
of  wbeat  shipped  over  defendant's  road,  and 
claimed  by  plaintiff  to  have  been  unlawfully 
delivered  to  other  parties.  The  original 
petition  in  the  district  court  alleged  the  damr 
ages  for  wrongful  delivery  of  tbe  three  cars 
at  $1,641.45.  Pending  the  litigation  the  rail- 
way company  settled  with  tbe  bank  for  two 
of  tne  cars  of  wheat,  which  reduced  tbe 
claim  to  $377.79  on  tbe  remaining  car.  Tbe 
case  was  tried  on  on  amended  petition  set- 
ting up  this  amount,  and  a  motion  to  dis- 
miss the  case  was  made  tn  the  Supreme 
Court,  on  tbe  ground  that  the  district  court 
had  no  jurisdiction  over  the  amount  in  con- 
troversy In  the  amended  petition.  The  Su- 
preme Court  said; 

"Tbe  suit  as  made  by  the  original  petition 
beinif  for  more  than  $1,000,  the  district  court 
alone  has  jurisdiction  to  try  it.  Where  a  plain- 
tifC  sues  for  an  amount  sufficient  to  give  that 
court  jurisdiction,  tbe  court  may  proceed  to 
judgment,  although  tbe  amount  he  is  entitled 
to  recover  be  found  to  be  less  than  $500.  In 
the  absence  of  a  plea  to  the  jurisdiction  aver- 
ring that  tbe  shm  claimed  is  fraudulently  al- 
leged for  tbe  purpose  of  givixig  jurisdiction  to 
tlio  court,  the  amount  claimed  as  shown  by  the 
petition  is  'the  amount  in  controversy,'  and 
fi."CpR  the  jurisdiction.  Where  the  court  acquires 
jurisdiction  by  the  original  petition,  it  retains 
It  to  the  end  of  the  suit." 

It  is  difficult  at  tiroes  to  determine  In 
which  category,  npon  a  question  of  Juris- 
diction, a  case  Ijelongs,  and  which  principle 
will  control.  Here  the  plaintiff,  Blaslngame, 
in  the  Ochiltree  district  court,  filed  a  peti- 
tion involving  a  subject-matter  clearly  with- 
in that  court's  Jurisdiction.  ,  Thereafter  the 
defendant  in  that  suit,  and,  as  shown  by  this 
record,  after  citation  upon  it,  filed  tbe  i|uit 


on  the  $750  note  fai  Tdrrant  conntT,  recover- 
ing the  Judgment  atatsd.  We  can  see  no 
difference  In  tnlnclide  between  the  elimina- 
tion of  a  part  of  a  demand  by  settlement  and 
an  eUmlnatlon  of  a  part  by.subaequent  judg- 
ment in  a  aniMequent  snlt  between  tbe  same 
parties,  where  rendered  by  default.  There 
la  no  fraud  in  either  case,  and  upon  the  in- 
fluence of  the  case  last  cited,  100  Tex.  17,  93 
S.  W.  431,  we  thlnlj  the  district  court  of 
Ochiltree  county  could  have  litigated  the  al- 
legations in  plaintiff's  petition  for  the  $250. 

The  testimony  complained  of  in  appellant's 
brief,  though  it  may  have  beea  erroneously 
admitted,  did  not  affect  the  Issue  of  false 
representation  with  reference  to  past  divi- 
dends. 

The  motion  for  rehearing  of  defendant  hi 
error  is  granted.  Tlie  Judgment  reversing 
and  remanding  this  cause  as  a  whole  is  set 
aside.  Ttiat  part  of  the  Judgment  of  the  dis- 
trict court  of  Ochiltree  county  overruling 
plaintiff  in  error's  plea  in  abatement  in  re- 
gard to  the  $750  note  is  reversed  and  ren- 
dered. The  Judgment  for  the  defendant  in 
error,  Blasihgam^  for  the  recovery  of  the 
$250  is  afflnued. 


MISSOURI,  K.  &  T.  RI.  CO.  OF  TEXAS  v. 
WASHBURN.     (No.  6514.)  • 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Feb.  2, 1916.    Rehearing  Denied 

March  8,  19160 

1.  Appeal  and  Bukob  <8=d788 — Agstamnjrt 
or  Bbbob  —  ORbuPiHe  fixnraAi,  to  Givb 
Bbverai,  Pebkuftobt  Chabo^s. 

An  assignment  of  error  is  not  objectionable 
in  that  it  groups  four  separate  requests  for  per- 
emptory '  charges  which  tbe  court  refused,  the 
four  requests  havhig  been  made  Upon  different 
reasons,  since,  it  not  being  incumbent  on  tbe 
court  to  assign  any  reasons  in  giving  a  peremp- 
tory charge,  such  four  charges  were  u  legal 
effect  but  a  single  request 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gf  3034-3036;  Dec.  Dig.  <&=> 
739.1 

2.  Appeal  akd  Ebbob  «=3719(8)  —  Assign- 
ment OF  Ebboes— Findings — Judgment. 

Where,  in  a  personal  injury  case  by  an  em- 
pIoy£  against  a  railroad,  there  were  findings  of 
fact  by  the  jury  establishing  plaintiff's  injury 
through  the  negligence  of  defendant  and  without 
contributory  negfigence,  and  there  was  no  as- 
signment of  error  that  the  findings  were  not 
supported  by  the  evidence  which  strongly  tended 
to  so  support,  the  findings  will  be  adopted  on 
appeal  as  the  facts  in  the  case,  requiring  affirm- 
ance of  judgment  for  plaintiff  in  the  absence  of 
any  error  of  law. 

[I'M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f}  2976,  2977,  3490;  Dec. 
Dlg.  e=719(8).] 

3.  Tbial  <g=9l39(l)— Pebsonal  Injukt— Evi- 
dence—Pebbmptobt  Ceaboe— Refdsal. 

Where  in  snch  case  there  was  evidence 
snfiieipnt  to  raise  the.  issue  of  defendant's  neg- 
ligence, it  was  not  error  to  refuse  peremptory 
chnrsi's  requested  by  defendant. 

fRd.  Notp.-^Por  other  cases,  see  Trial.  Cpnt 
Dig.  a  332-834,  338-^41;  Dee.  Dig.  <S=> 
139(1).]      , . 


€=9For  other  cases  see  same  topic  and  KEY-NlrtlDEU  In  all  Koy-Numberod  tilgests  and  Indexes 
•AppIlcatVm  for  writ  ol  etPor  pending  hi'Sapretne  OoArt.  • 
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4.  Nequskitob  «s>101— Cokfabaiivx  10ou>- 

OKNOC— iN^rmtlES  TO  Skrvant. 

In  an  action  by  the  servant  againat  his 
master  for  injaries  received  through  the  mas- 
ter's negligence,  oontribntory  negligence  is  not  a 
eom^ta  defense  to  the  action  trndw  the  stat- 
utes, but  only  reduces  the  damages  in  proportion 
to  such  contributory  negligence.  Vernon's 
Saylea'  Stat  art.  6649. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  ${  85;  168,  164,  167 ;  Dec.  Dig.  iS=» 
101.) 

5.  Afpbai.  and  Ebbob  «sb664(4)— Uyidkncb— 
BXCI.UDINO  Custom  —  Statement  of  Fact 

CONFlJCTIHO  WITH  BlLL  OF  EXCEPTIONS. 

Where  error  was  assigned  on  the  refusal 
of  the  coart  to  allow  a  witness  to  testify  wheth- 
er defendant  railroad  had  a  custom  of  allowing 
its  men  to  work  between  and  under  cars,  and 
the  bin  of  exceptions  showed  tliat  the  witness 
would  have  testified  that  there  was  no  such 
custom,  bat  the  statement  of  faicts  showed  that 
the  witness  did  so  answer,  the  statement  of  facts 
will  control. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2859 ;  Dec.  Dig.  «=»664(4).] 

6.  TwAL  €=3S5  —  Reception  of  BSvidence  — 
Pabtlt  Incompetbnt  Bvidencb— Genebai, 
Objection. 

The  admissicm  of  evidence  partly  admissi- 
ble and  partly  inadmissible,  over  an  objection 
to  such  evidence  as  a  whole  is  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  222-225;    Dec.  Dig.  ®=>85.] 

7.  Trial  <g=985— Evidence  Pabtlt  .  Incom- 
petent—Exclusion. 

Where,  in  an  employe's  personal  injury 
case  against  a  railroad,  the  defendant  offered 
in  evidence  a  written  statement  made  by  an 
employ^  shortly  after  the  injury  occurred,  a 
small  part  of  which  was  admissible  while  part 
was  clearly  inadmissible,  it  was  not  error  to 
exclude  such  evidence  on  objection  thereto,  since 
it  is  not  the  duty  of  the  court  or  the  opposing 
side  to  separate  the  competent  from  the  incom- 
petent evidence  upon  an  objection  to  the  offer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  222-225;   Dec.  Dig.  «=986.] 

Appeal  from  District  Court,  Hill  Conaty ; 
Horton  B.  Porter,  Jndge. 

Action  by  W.  S).  Wasbbum  against  the 
Mlssonrl,  Kansas  &  Texas  Railway  Company 
of  Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Chas.  C.  Huff,  of  Dallas,  Spell  &  Sanford, 
of  Waco,  and  Walter  Collins,  of  Hlllsboro, 
for  appellant  Roy  &  Young,  of  Ft  Worth, 
Shurtleff  &  Cummings,  of  Hlllsboro,  and 
Hainsey,  BIa<^  &  Ramsey,  of  Atistln,  for  ap- 
pellee. 

JENKINS,  J.  Appellee  was  a  member  of  a 
labor  crew  of  appellant,  known  as  the  "signal 
gang."  While  crcMSsing  from  one  side  of  the 
track  to  the  other,  there  was  a  slight  move- 
ment of  the  train  and  his  knee  was  caught 
between  the  drawheads,  by  reason  of  which 
be  suffered  the  Injury  complained  of.  The 
caae  was  tried  before  a  Jury  on  special  issues, 
and  Judgment  was  rendered  for  appellee. 

[1]  Appellee  objects  to  our  considering  ap- 
pellant's first  assignment  of  error,  for  the 
reaacHi  that  the  same  complains  of  the  re- 


fusal ot  the  court  to  give  four  different  spe- 
cial charges.  We  overruled  this  objection  for 
the  reason  that  each  of  these  special  charges 
is  a  peremptory  diarge  to  find  tm  the  de- 
fendant, eacb  giving  a  separate'  reason  for 
such  charge,  and  therefore  they  are  properly 
embraced  in  one  proposition.  Had  the  court 
seen  proper  to  peremptorily  instruct  the  Jury 
to  return  a  verdict  for  appellant,  while  it 
would  have  been  proper  for  the  court  to  state 
bis  reasons  therefor,^  It  was  not  Incumbent 
upon  the  court  to  do  so,  and  therefore  these 
four  special  reQuested  charges,  in  legal  effect, 
amount  to  but  one  requested  charge,  and 
that  Is  to  instruct  the  Jury  to  return  a  ver- 
dict for  the  defoidant. 

12]  The  Issues  submitted  to  the  Jury  and 
their  findings  thereon  are  as  follows: 

"(1)  Was  it  tiie  custom  of  the  employfe  of  the 
defendant,  such  as  plaintiff  was,  after  being  or- 
dered by  the  foreman  to  go  to  work,  to  go  be- 
tween the  cars  in  the  manner  that  plaintiff  went 
between  the  same  at  the  time  he  was  injured? 
A.  Yes. 

"(2)  Was  it  the  custom  of  the  defendant  to 
have  its  engine  disconnected  from  its  cars  be- 
fore OTdering  its  employes,  such  as  plaintiff  was, 
to  do  work  about  said  cars?    A.  Yes. 

"(3)  Was  the  defendant's  engine  disconnected 
from  the  string  of  cars  in  which  the  flat  car 
in  question  was  situated  at  the  time  plaintifF 
was  ordered  to  go  to  work?    A.  No. 

"(4)  If  you  have  found  that  the  engine  was 
not  disconnected  at  the  time  the  plaintiff  was 
ordered  to  go  to  work,  then  was  the  act  of  the 
foreman  in  ordering  the  plaintiff  to  work  under 
said  conditions  negligence?    A.  Yes. 

"(5)  If  you  have  found  that  such  act  was  neg- 
ligence, then  was  such  negligence  the  proximate 
cause  of  the  plaintiff's  injury?    A.  Yes. 

"(6)  At  the  time  the  plaintiff  was  injured,  if 
he  was,  did  the  defendant's  agents  and  servants 
cause  an  engine  to  be  moved  against  said  car 
and  injure  plaintiff's  knee,  as  alleged?    A.  Yes. 

"(7)  If  you  have  found  that  the  defendant's 
agents  and  servants  caused  an  engine  to  move 
said  cars,  then  was  such  act,  if  any,  upon  their 
part,  negligence?    A.  Yes. 

"(8)  If  the  defendant's  agents  and  servants 
did  cause  an  engine  to  move  said  cars,  and  if 
the  same  was  negligence,  was  such  negligence 
a  proximate  cause  of  plaintiffs  injury?  A. 
Yes. 

'"(9)  Was  the  plaintiff  guilty  of  negligence  in 
going  between  said  cars  at  the  time  and  under 
the  circumstances  that  he  did?    A.  No. 

"(10)  If  the  plaintiff  was  guilty  of  negligence 
in  going  between  said  cars,  was  such  neKli;»ence 
a  proximate  cause  of  the  injury?    A.  No." 

The  court  also  submitted  to  the  jury  the 
amount  of  damages  suffered  by  appellee,  and 
judgment  of  the  court  was  entered  in  ac- 
cordance with  their  finding  thereon. 

There  is  no  assignment  that  the  findings 
of  the  jury,  nor  any  of  them,  are  not  support- 
ed by  the  evidence.  There  is  evidence  which, 
to  say  the  least  of  it,  strongly  tends  to  sup- 
port the  finding  of  the  jury  on  each  of  said 
issues,  and  hence  we  adopt  said  findings  as 
the  facta  of  this  case ;  for  which  reason  the 
judgment  of  the  trial  court  should  be  aflflrm- 
ed,  unless  the  court  committed  some  error  of 
law  In  the  trial  thereof. 

[3,  4]  The  evidence  being  sufficient  to  raise 
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tbe  issue  of  negligence,  as  alleged  by  appellee, 
the  court  did  not  err  In  lefasing  iteremptory 
diarges,  as  requested  by  appelant,  for  whl<^ 
reason  we  overrule  the  first  assignment  of 
error.  6ald  assignment,  in  so  far  as  It  re- 
lates to  requested  charges  Noa.  1  and  4,  Is 
overruled  because  they  Instructed  the  jury  to 
return  a  verdict  for  the  defendant  If  the 
plaintiff  was  guilty  of  contrlbut<H7  negli- 
gence. Ontrlbutory  negligence  is  not,  under 
the  statutes  of  this  state,  an  absolute  defense, 
In  cases  of  this  character,  but  only  reduces 
the  damages  In  proportion  to  such  negligence. 
Article  6649,  Vernon's  Sayles"  Stats.;  Free- 
man V.  Kennerly,  151  8.  W.  580;  Railway 
Co.  V.  Keeran,  149  S.  W.  355. 

[5]  The  second  assignment  of  error  relates 
to  the  ruling  of  the  court  in  not  permitting 
the  witness  Will  Calmbach  to  answer  the 
following  question: 

"Do  you  know  whether  there  is  or  is  not  such 
a  custom  of  the  railroad  company  as  for  men 
to  perform  their  work  by  going  between  the  cars 
and  under  the  cars?  Is  there  such  a  custom 
by  the  railroad  company?" 

The  bill  of  exceptl(»i  shows  that  if  the 
witness  had  been  permitted  to  answer  he 
would  have  testified  that  there  was  no  such 
custom  of  the  railroad  companjr  in  existence 
at  any  time.  The  statement  of  facts  shows 
that  the  witness  did  answer  this  exact  ques- 
tion In  tbe  manner  Indicated  by  tbe  bill  of  ex- 
ceptions. There  being  a  conflict  between  the 
statement  of  facts  and  bill  of  exceptions,  the 
statement  of  facts  will  control.  Railway  Co. 
V.  CMaUey,  18  Tex.  Civ.  App.  200,  45  S.  W. 
226 ;  Ramsey  v.  Hurley,  72  Tex.  200,  12  S.  W. 
56;  Railway  Co.  v.  Moore,  28  Tex.  Civ.  App. 
603,  68  S.  W.  562;  Railway  Co.  v.  Oliver, 
159  S.  W.  856. 

[I,  7]  The  third  assignment  of  error  is  as 
follows: 

"The  court  erred  in  sustaining  and  not  over- 
ruling plaintiff's  objection  to  the  offer  on  the 
part  of  defendant  to  introduce  as  evidence  for 
the  jury's  consideration  a  statement  made  by 
said  witness  Massingill,  and  about  which  the 
said  witness  Massingill  bad  testified  in  response 
to  questions  propounded  him  on  cross-examina- 
tion by  plaintiff,  as  is  more  fully  shown  by  bill 
of  exception  No.  20." 

It  Is  true  that  where  evidence  Is  admitted 
over  an  objection  to  the  same  as  a  whole,  a 
part  of  such  evidence  beli«  admissible  and  a 
part  not,  no  reversible  error  Is  committed. 
Houston  Chronicle  v.  McDavld,  157  S.  W. 
223 ;  Compress  Co.  v.  Hallway  Co.,  18  Tex.  Civ. 
App.  622,  45  S.  W.  968 ;  Railway  Co.  v.  Oorm- 
ley,  91  Tex.  393,  43  S.  W.  880,  06  Am.  St.  Rep. 
894 ;  Wells  v.  Hobbs,  67  Tex.  Olv.  App.  375, 122 
S,  W.  453 ;  Railway  Co.  v.  Ouneo,  47  Tex.  Clv^ 
App.  «i2,  108  S.  W.  718;  Rallvray  Co.  T. 
rrazler,  87  S.  W.  400;  Wandelohr  v.  Bank, 
106  S.  W.  416;    TutUe  t.  Moody,  100  Tex. 


241,  97  S.  W.  1037 ;  Futnlture  Co.  r.  Henry, 
67  S.  W.  341 ;  Railway  Co.  ▼.  HaU,  81  Tex. 
Glv.  App.  464,  72  8.  W.  1063;  Dolan  v.  Mee- 
han,  80  8.  W.  101 ;  Moore  v.  Bank,  38  U.  S. 
(13  Pet.)  802,  10  L.  Ed.  176.  But  It  Is  equally 
well  settled  that  where  evidence  Is  offered  as 
a  whole,  only  a  part  of  which  Is  admissible, 
the  court  does  not  ccMnmit  error  in  sustaining 
an  objection  to  such  testimony.  In  sudi  case 
it  Is  not  the  duty  of  the  court  nor  of  the  party 
objecting  to  the  same  to  separate  the  admis- 
sible from  the  Inadmissible.  Cole  v.  Horton, 
61  8.  W.  504;  Hill  v.  Taylor,  77  Tesr.  300, 
14  8.  W.  806;  Colorado  County  t.  Travis 
County,  176  8.  W.  845;  Robinson  v.  Stuart, 
73  Tex.  270,  11  8.  W.  275;  O'Brien  t.  Hill- 
bum,  22  Tex.  624 ;  Berger  v.  Kirby,  135  S.  W. 
1122;  Insurance  Co.  v.  Good,  25  Colo.  App. 
204,  136  Pac.  825;  Allen  v.  Insurance  Co., 
163  Iowa,  217,  143  N.  W.  579,  48  L.  R.  A.  (N. 
S.)  600;  Ickes  v.  Ickes,  237  Pa.  582.  86  AQ. 
889,  44  L.  R.  A.  (N.  8.)  1118 ;  Jose  v.  Hunter 
(Ind.  App.)  108  N.  B.  398;  Mining  Co.  v. 
Melzner,  48  Mont.  174,  136  Pac.  45 ;  Railway 
Co.  V.  DUbum,  178  Ala.  600,  59  South.  440; 
Hart  V.  Brierley,  189  Masa  598,  76  N.  E.  2S9 ;, 
Gardner  v.  Barden,  34  N.  Y.  438;  Abbotts 
Glv.  Jury  Trials,  pp.  300,  301 ;  Elliott  on  App. 
Pro.  I  745 ;  Thompson  on  Trials,  |  67&  We 
quote  from  Elliott,  supra,  as  follows: 

"The  court  is  under  no  duty  to  dissect  an 
offer  of  evidence,  and  separate  the  competent 
from  the  incompetent.  If  a  party  offers  evi- 
dence composed  of  proper  and  improper  ele- 
ments, the  entire  offer  may  be  rightfully  re- 
jected. The  only  offer  upon  which  error  can  be 
successfully  allied  is  one  wherein  no  incompe- 
tent evidence  is  contained." 

As  will  appear  from  an  examination  of 
the  above  authorities,  this  text  is  sustained 
by  the  decisions  In  this  and  other  states. 

The  evidence  objected  to  was  a  written 
statement  made  to  appellant  by  an  employ^ 
shortly  after  the  Injury  occurred.  It  was 
objected  to  on  the  ground  that  It  was  hearsay 
and  Immaterial.  The  court  sustained  the 
objection.  A  small  part  of  this  statement  was 
admissible  in  explanation  of  the  te^imony 
of  the  witness  on  <xoss-examlnation ;  the 
most  of  It  was  clearly  Inadmisslljle  for  any 
purpose.  The  appellant  made  no  statement  of 
the  purpose  for  which  the  statement  was 
offered,  and  did  not  offer  that  part  of  the 
same  wlilch  would  have  been  admissible,  dis- 
connected from  the  other  part. 

The  ranalnlng  assigimientB  of  error,  rdat- 
Ing  to  the  remarks  of  counsel  for  appellee  and 
the  amount  of  the  verdict,  are  without  merit 

For  the  reasons  stated,  our  previous  opin- 
ion herein  Is  withdrawn,  the  motion  for  re- 
hearing is  granted,  and  the  judgment  of  the 
trial  court  Is  alfirmed. 

Affirmed. 
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WORI>BIN  ▼.  KROEQER.     (No.  BOB.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  27,  ldl6.     On  Rehearing, 

March  23,  1916.) 

1.  TbIAI,    «=>348— iKSTBTJCnONS— SuBMiasioK 

OF  RPEciAi,  Issues. 
Where  the  case  is  submitted  upon  special 
iaaues,  it  is  improper  to  submit  a  special  charge 
callins  for  a  general  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Mr.  H  S22,  823,  827;    Dec.  Dig.  ^=>348.] 

2.  Masteb  and  Skbvant  <&=»217(1),  285(7)— 
Duty  or  Servant— Inspkotion. 

A  servant  assumes  no  doty  of  inspection  of 
the  tools  he  uses,  assuming  only  the  risk  of  a 
danger  of  which  he  has  actual  knowledge  and 
of  hazards  of  which  he  might  learn  by  exercise 
of  that  ordinary  circumspection  which  a  pnident 
man  uses  since  he  may  rely  upon  the  assumption 
that  the  master  will  do  his  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {§  574,  714;  Dec  Dig.  e=> 
217(1),  235(7).] 

3.  Masteb  and  Skbvaitt  «=9217(25)— Irjubv 
TO  Sebvant— AesuMPnoN  of  Risk. 

A  carpenter  who  used  a  sawing  machine 
B-ithout  a  cut-off  guide,  knowing  its  purpose, 
and  that  it  was  dangerous  to  operate  without 
one,  as  be  testified,  "taking  a  chance,  assumed 
the  risk  of  injury  when  so  performing  the  work. 
[Ed.  Nota — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !|  603,  594;  Dec.  Dig.  «=» 
217(25)0 

4.  Appeai,  and  ESbb«r  «=s>1170(9)  —  Disposi- 
tion— Imvatebiai,  Ebrob. 

Under  rule  62a  of  the  Court  of  Civil  Ap- 
peals (149  S.  W.  z),  providing  that  judgment 
shall  not  be  reversed  for  error  which  did  not 
result  in  the  rendition  of  an  improper  jud^ent, 
in  a  servant's  action  for  injuries,  where  it  was 
apparent  fnMn  bis  own  testimony  that  he  as- 
siimed  the  risk,  error  in  submitting  a  special 
charge  calling  for  a  general  verdict  where  the 
ca«e  was  submitted  upon  special  issues,  was  not 
cause  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4066,  4543;  Dec.  Dig.  <S=> 
1170(9).] 

On  Rehearing. 

5.  Masteb  and  Servant  <g=>276(4)— Injuby 
TO  Servant  —  Proximate  Cause  —  Strm- 
ciENCT  OF  Evidence. 

In  a  carpenter's  action  for  injnries  while 
oiierating  a  mechanical  saw,  evidence  held  in- 
gi.fficient  to  prove  that  the  rough  table  top  caus- 
ed or  contributed  to  cause  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  IMg.  {{  951,  959;  Dec  Dig.  «=> 
276(4).] 

Appeal  from  District  CV>urt,  El  Paao  Coun- 
ty; P.  H,  Price,  Jud^e. 

Snit  by  Frank  Lull  Worden  against  Otto 
P.  Kroeger.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Jones,  Jones  &  Hardie,  of  El  Paso,  for  ap- 
pellant. A.  R.  Grambllng  and  John  I*  Dyer, 
tioth  of  El  Paso,  for  ai)pellee. 

HARPER,  C.  J.  Appellant  brought  tbls 
suit  against  appellee  for  |20,000  damages  for 
tbe  loss  of  a  portion  of  his  thumb  and  fingers, 
Id  substance  based  upon  the  f(rflowlng  allega- 
tions: Tbat  appellee  was  a  contractor,  and 
was  engaged  In  the  construction  of  a  build- 


ing In  El  Paso ;  tbat  appellant  was  employed 
as  a  helper  about  said  work;  tbat  In  the 
work  a  machine  was  owned  and  operated  by 
appellee  in  sawing  lumber;  tiiat  to  operate 
said  machine  was  not  within  the  scope  of 
appellant's  employment;  that  one  Wilson, 
being  the  vice  principal  and  foreman,  ordered 
appellant  to  (%>erate  said  machine;  that  be 
objected  to  doing  so,  for  the  reason  that  It 
was  not  his  work,  and  that  he  did  not  under- 
stand the  machine  and  the  manner  of  its 
operation,  but  said  foreman  Insisted  and  com- 
pelled blm  to  do  so;  that  the  said  machine 
was  unsafe,  unfit,  and  defective  for  the  pur- 
poses for  which  it  was  being  used ;  tbat  ap- 
pellant was  an  Inexperienced  man,  unac- 
quainted with  the  dangers  incident  to  the 
(deration  of  the  machine  all  of  which  appel- 
lee and  his  foreman  knew,  and  failed  to  in- 
struct the  appellant  as  to  the  proper  mode 
of  operating  the  machine  or  to  caution  him 
as  to  the  dangers ;  that  while  attempting  to 
operate  the  said  machine  by  reason  of  the 
defects  therein  his  hand  was  thrown  against 
the  saw  and  four  of  Ms  fingers  cut  off. 

Appellee  answered  tbat  appellant  was  in 
his  employ  as  a  carpenter  to  do  whatever  was 
necessary  in  connection  with  the  construc- 
tion of  the  building,  and  not  as  helper  to 
perform  ordinary  labor ;  denied  that  Wilson 
was  vice  principal;  denied  that  appellant 
was  commanded  to  operate  the  machine,  but 
was  only  directed  to  work  It  in  the  usual  and 
customary  way;  further  alleged  that  appel- 
lant was  an  able  carpenter  and  under- 
stood said  machine,  its  defects  and  dan- 
gers, if  any  existed,  or  could  have  known 
thereof  by  the  exercise  of  ordinary  care; 
that  the  injuries  to  plaintiff  and  the  cause 
thereof  were  such  as  arose  In  the  course  of 
the  use  and  adjustment  of  the  ma'Chine  and 
incident  thereto,  and  he  therefore  assumed 
the  risks;  that  the  Injuries  were  caused  by 
appellant's  own  negligence  by  reason  of  the 
manner  tn  which  he  elected  to  perform  the 
work,  and  it  was  the  proximate  cause  thereof. 

The  cause  was  submitted  to  a  Jury  upon 
special  issues.  Verdict  and  Judgment  for  de- 
fendant, appellee,  from  wbich  this  appeal  is 
taken. 

The  appellant's  seven  assignments  and  prop- 
ositions thereunder  charge  error  in  certain 
special  charges  upon  negligence  and  assumed 
risk;  the  points  being  that,  the  trial  court 
having  submitted  the  cause  by  special  issues 
fully  and  correctly,  it  was  error  to  submit 
a  special  charge  at  the  request  of  defendant 
upon  the  same  questions,  because  giving  of 
the  additional  charges  overemphasized  de- 
fendant's theory  of  the  case,  and,  further, 
because  where  a  case  Is  submitted  upon 
special  issues,  it  is  inappropriate  to  give  a 
special  charge  calling  for  a  general  verdict. 
The  defenses  pleaded  were  contributory  neg- 
ligence upon  the  part  of  the  plaintiff  and 
that  under  the  facts  he  assumed  the  risk. 
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In  tbe  expIanat<Mr7  portion  of  tbe  charge  Is  a 

definition  of  what  constitutes  negligence  upon 
the  part  of  plalntUt,  and  the  following  issues 
were  submitted: 
"No  18.  Do  yon  find  from  the  evidence  that 

the  plaintiff  was  guilty  of  contributory  negli- 
gence in  operating  the  machine  at  the  time  of 
his  injury  without  a  cut-off  guide? 

"If  you  have  answered  question  No.  13  in  the 
affirmative,  then,  but  not  otherwise,  the  court 
submits  to  you  this  additional  question: 

"No.  14.  Do  you  find  that  such  contributory 
negligence,  if  any,  upon  the  part  of  plaintiff, 
was  the  proximate  cause  or  one  of  the  proximate 
causes  of  his  injury?" 

In  addition  to  the  above  questions,  at  the 
request  of  defendant,  the  court  gave  the  fol- 
lowing special  charge: 

"You  are  charged  that,  if  you  believe  from  the 
evidence  in  this  case  that  the  plaiatiff  had  the 
capacity  and  opportunity  to  know  and  appreci- 
ate the  dangers  in  reference  to  usinj;  the  ma- 
chine without  a  cut-off  guide,  and  if  you  be- 
lieve by  the  exercise  of  that  ordinary  circum- 
spection that  an  ordinarily  prudent  person 
would  have  used  in  the  same  circumstances  he 
would  have  known  of  the  dangers  in  reference 
to  using  the  machine  without  a  cut-off  guide, 
and  he  remained  in  the  service  of  the  defendant 
and  used  the  machine  without  a  cut-off  guide, 
iind  was  Injured  by  reason  thereof,  and  that 
the  same  was  dangerous,  as  a  matter  of  law,  he 
assumed  the  risk,  and  would  not  be  entitled  to 
recover,  and,  so  believing,  you  must  return  ver- 
dict in  favor  of  the  defendant  on  the  issues  sub- 
mitted to  you  by  the  court  in  reference  thereto." 

And  similar  special  charges  were  given  for 
the  defendant  upon  the  issue  of  assumed  risk, 
and  the  record  shows  other  similar  charges 
to  the  ones  copied  above  upon  the  defensive 
issue  of  contributory  negligence. 

[1]  It  is  improper  to  submit  a  special 
charge  calling  for  a  general  verdict  where 
the  case  is  submitted  upon  special  Issues.  H. 
&  T.  C.  Ry.  Co.  V.  Klncheloe,  66  Tex.  Civ, 
App.  123,  119  S.  W.  905;  Moore  v.  Plerson, 
100  Tex.  114,  94  S.  W.  1132,  Id.,  93  S.  W. 
1007.  And  the  writer  Is  of  the  opinion  that 
the  additional  special  charges  with  those  in 
the  original  charge  makes  the  charge  sub- 
ject to  the  criticism  that  It  gave  undue  prom- 
inence to  the  issues  mentioned,  and.  If  there 
was  any  material  conflict  in  the  evidence  ad- 
duced upon  the  Issues  of  assumed  risk  and 
contributory  negligence,  it  would  constitute 
reversible  error.  The  other  members  of  the 
court  express  no  opinion  in  this  respect,  for 
the  reason  that  we  all  agree  that  under  the 
facts  in  this  case  the  cause  must  be  alBrm- 
ed,  because  he  admits  that  be  knew  of  the 
defects  in  the  table  and  the  machine  he  was 
operating,  and  realized  the  dangers  attend- 
ant upon  its  operation  in  the  condition  it 
was;  therefore  assumed  the  risk. 

Apiiellee  was  contractor  for  and  had  un- 
der construction  a  building  In  El  Paso.  In 
this  work  there  was  in  use  a  circular  saw 
which  was  placed  upon  a  table  and  there 
run  by  a  machine.  The  machine  was  provid- 
ed with  a  cut-off  guide;  that  Is,  an  appli- 
ance which,  when  attached  to  the  machine, 
gnides  the  lumber  being  sawed  so  that  the 
saw  may  pass  accurately  and  safely  through 


it.  The  evldenoe  shows  that  the  lumber  that 
Is  being  sawed  may  be  guided  with  the  hands 
without  a  cut-off  guide,  but  all  the  witness- 
es testify  that  it  is  not  a  safe  way  to  do  the 
work. 

The  negligence  charged  in  this  case  is  that 
appellant  was  an  inexperienced  man  in  the 
operation  of  a  saw ;  that  the  top  of  the  ta- 
ble upon  which  the  saw  was  placed  and 
along  which  the  lumber  being  sawed  moved 
was  rough  and  uneven;  that  the  machine 
which  oi)erated  the  saw  was  not  equipped  at 
the  time  of  the  aoddent  with  a  cut-off  guide ; 
that  because  of  the  condition  of  the  table 
top  and  the  absence  of  the  cut-oO  guide  It 
was  dangerous  to  operate  the  machine;  that 
appellant  did  not  know  of  nor  realize  the 
danger  in  operating  the  machine  with  the 
table  top  In  the  condition  It  then  was  with- 
out a  cut-off  guide,  and  with  his  hands. 

Appellant  testified: 

"I  am  51  years  old.  The  table  top  when  I 
went  there  to  my  actual  knowledge  had  been  in 
use  five  or  six  months.  It  was  worn,  and  I 
remember  seeing  both  Mr.  Cain  and  Mr.  Marti 
take  slivers  off  the  top  of  it.  I  should  judge  I 
worked  for  Mr.  JCroeger  from  the  latter  part  of 
July  until  the  third  week  in  December.  I  woris- 
ed  down  there  where  they  were  building  the 
Little  Caples  Building  possibly  three  weeks. 
They  had  a  machine  down  there  something  sim- 
ilar to  this.  There  was  no  change  made  in  the 
machine  after  Mr.  Marti  quit.  There  was  no 
change  made  in  the  machme  when  Mr.  Cain 
quit  I  don't  know  the  last  name  of  the  man 
who  used  the  saw  when  they  were  building  the 
Little  Caples  Building.  I  worked  with  him  as 
a  helper.  He  used  the  guide.  I  saw  him  use 
the  guide.  I  knew  he  lued  the  guide.  I  saw 
him  use  it  all  the  time.  I  saw  Mr.  Cain  use  the 
guide.  I  saw  Mr.  Marti  use  the  guide  when  he 
was  working  on  it.  I  saw  every  other  man  who 
worked  on  it  use  the  guide.  No;  I  was  not 
the  only  one  who  used  the  saw  after  Marti  quit 
If  a  carpenter  would  come  alon^  and  want  a 
piece  of  material  he  would  cut  it  out  himself, 
if  they  wanted  a  number  of  pieces  they  would 
generally  call  m*.  I  used  that  saw  off  and  on 
three  weeks  before  I  was  hurt  I  was  doing  the 
principal  sawing.  If  carpenters  around  the 
building  wanted  things  they  would  go  to  Mr. 
Wilson  and  tell  him  what  they  wanted,  and  Mr. 
Wilson  would  send  the  man  to  me,  tell  me  what 
was  wanted,  and  I  would  cut  it  out  for  them:  I 
sawed  it  off.  I  used  that  saw  for  three  or  fonr 
weeks  before  I  was  hurt  I  had  seen  other  mpn 
use  the  guide.  I  used  a  guide  in  ripping.  The 
principal  part  of  my  work  has  been  rippioK 
work.  For  three  weeks  before  I  was  hurt  I 
had  been  sawing  both  blocks  and  ripninir.  I 
had  seen  the  men  at  the  liittle  Caples  Building 
cutting  blocks.  I  did  the  prindpai  sawing. 
I  sawed  blocks  and  ripped.  I  did  that  for  three 
weeks  before  I  was  hurt  I  was  working  on 
and  off  at  the  machine  for  three  or  fonr  weeks 
before  I  was  hurt.  I  had  seen  the  other  man 
use  the  guide.  There  was  no  guide  there,  and 
fnrthermore  than  that  I  had  only  20,  30,  or  40 
I)locks  to  cut  I  had  seen  these  other  men  take 
chances  on  cutting  their  blocks.  I  thouzht  I 
wc'uld  take  a  chance.  When  I  had  a  few  blocks 
to  saw  I  took  the  chance,  and  when  I  took  th» 
chance  I  got  hurt.  I  knew  the  guide  was  the 
safe  way  to  handle  the  machine.  In  prefer- 
ence to  getting  fired,  I  preferred  to  do  something 
that  was  dangerous.  Instead  of  talcing  the  time 
and  telling  him  there  was  no  guide.  I  took  the 
chance  and  used  it  without  the  guide.  I  know 
that  the  table  was  rough.  I  worked  on  the  ma- 
chine with  it  that  way  with  that  knowledge. 


Digitized  by  LjOOQ  l€ 


TexO 


NATIONAL  JEQXJITABLE  BOO.  ▼.  CARPENTER 


685 


When  I  took  th«  chance  I  got  hart.  I  believa 
that  I  mentioiMd  thA  fact  that  thete  was  no 
guide  to  Mr.  Wilson.  It  had  bem  thrown  into 
the  scrap.  When  I  meationed  it  to  him,  it  was 
his  duty  as  a  toreaan  to  have  one  made,  but  I 
worked  on  the  machine  Imowing  that  he  bad  not 
Itrovided  one;  When  I  could  saw  diagonally  or 
crosswise,  I  aawed  without  a  Kuide.  I  Itnew 
the  top  was  rough.  I  saw  it  did  not  have  a 
guide  on  it.  I  knew  there  was  dancer  connected 
with  it.  Instead  of  quitting  work  I  went  ahead 
and  worked  on  it.  I  guess  the  guide  was  down 
bj  the  machine  when  Mr.  Cain  sawed  off  stuff 
without  it.  Every  time  I  saw  Mr.  Marti  do 
any  cut-olf  work  he  was  using  the  guide.  If 
he  was  not  osing  it,  it  was  down  by  the  ada  of 
the  machine.  I  probably  used  the  gtiide  up  to 
the  time  that  the  machine  was  moved  from  the 
front  part  of  the  building  to  the  rear  part,  when 
the  guide  was  taken  off  and  thrown  out  in  the 
scrap.  I  had  seen  them  use  the  guide,  and  had 
setn  them  cut  off  without  the  guide.  I  appreci- 
ated the  necessity  of  using  it.  Ithoiight  I  could 
tise  the  machine  with  safety  without  the  guide. 
I  did  not  know  it;  I  thought  it  1  preferred  to 
take  the  chance." 

[21  The  law  in  this  state  la  established  to 
he  that: 

"The  servant  owes  no  duty  of  inspection.  He 
assumes  the  risk  of  a  danger  of  which  he  has 
actual  knowledge,  and  of  such  hazards  as  he 
would  tuive  learned  by  the  exercise  of  that  ordi- 
nary circumspection  which  a  prudent  man  would 
have  used  in  the  particular  employment.  Since, 
in  the  absence  of  knowledge  to  the  contrary,  he 
may  rely  upon  the  assumption  that  the  master 
will  do  his  duty,  he  is  under  no  obligation  to 
Icok  out  for  the  master's  negligence;  but  he  can- 
not shut  his  eyes  to  dangers  that  are  obvious  to 
an  ordinary  man.  or  to  an  experienced  man  if 
ie  be  experienced."  St.  I*  S.  Ry.  Co.  t.  Hyn- 
8on.  101  Tex.  643,  10ft  S.  W.  929. 

[3]  Appellant's  own  testimony  shows  that 
be  knew  the  machine  had  no  cnt-off  guide, 
knew  the  pnrpose  of  one,  and  also  that  it  was 
dangerous  to  operate  the  saw  without  one; 
90  it  mast  be  held  that  he  assumed  the  risk 
of  injury  in  performing  the  work  aa  he  did. 
If  appellee  was  negligent  in  falling  to  keep 
a  cnt-otr  guide  handy  to  the  machine,  still 
the  risk  of  damage  was  assumed  by  Worden, 
and  be  cannot  recover  on  that  account  F^ir- 
thermore,  plaintiff  admitted  that  a  guide  was 
the  safe  way  to  operate  the  machine,  and, 
Instead  of  taking  the  time  to  tell  appellee  of 
the  absence  of  the  guide,  he  saya: 

"In  preference  to  running  the  risk  of  being 
fired,  I  took  the  chance  of  doing  it  the  dan- 
geions  way,  and  got  hart." 

In  making  this  Choice  he  assumed  the  risk 
of  injury  which  might  result  from  the  per- 
fonnance  of  his  work  in  the  way  he  had 
diosen.  Of  the  two  ways  In  which  he  might 
have  performed  his  work,  one  safe  and  the 
other  hazardous,  he  chose  that  which  was 
dangerous  tTom  which  Choice  his  Injury  re- 
sulted. Railway  Co.  v.  Mathls,  101  Tex.  342, 
107  S.  W.  530;  Labatt,  Master  &  Servant, 
vol.  1,  I  258. 

[4]  From'  the  testimony  of  appellant  as 
well  as  that  of  the  other  witnesses.  It  is  ap- 
parent that  no  other  Judgment  should  have 
been  entered.    Bule  62a  (14ft  S.  W.  x>. 

Affirmed. 


On  Bebearlng. 

Appellant,  by  motion  for  rehearing,  urges 
with  much  earnestness  that  tliere  is  suffi- 
cient evidence  in  the  record  to  require  the 
court  to  submit  the  qnesticn  of  whether 
Worden  realized  the  dangers  In  operating 
the  saw  without  the  cut-off  guide  with  the 
table  top  rough  and  worn.  We  have  again 
carefully  considered  the  evidence,  and  are 
confirmed  In  our  oitoion  that: 

"Appellant  knew  of  the  defects  in  the  table 
and  toe  machine  he  was  operating  thereon, 
and  realized  the  dansiers  attendant  upon  its  op- 
eration in  the  condition  it  was  without  the 
guide." 

[6]  But,  If  we  should  he  wrcmg  in  this  coq- 
dusloa,  we  find  no  evidence  In  the  record 
which  tendB  to  prove  that  the  rough  table  t<^ 
caused  or  contributed  to  cause  the  Injury. 
The  only  testimony  in  the  record  describing 
the  cause  of  plaintiffs  band  coming  In  con- 
tact with  the  saw  Is  the  following: 

"I  was  working  on  the  roof  of  the  building  the 
day  I  was  hurt,  helping  to  move  the  terra  cotta 
from  the  seventh  floor  to  the  roof,  and  Mr.  Wil- 
son sent  a  man  up  from  the  ground  floor  to  tell 
me  to  come  down  and  cut  some  wedges.  I  went 
down  and  went  out  to  the  scrap  pile,  got  some 
stuff,  about  2x6  stuff  of  different  lengths,  took 
it  into  the  rear  of  the  saw,  took  the  nails  out 
of  it,  and  then,  if  I  remember  right,  after  I 
had  the  nails  all  out  of  it,  I  went  and  got  a 
square  and  marked  the  piece  across  the  square 
— that  is  so  I  would  get  the  6-inch  len|»ths— and 
then  started  my  machine,  pulled  the  switch,  and 
I  had  sawed  about  20  blocks  6  inches  lonR,  shov- 
ing through  this  way;  the  last  block  that  I 
sawed,  shoving  through  this  way,  something 
caught  the  block,  but  turned  it  into  the  saw 
and  drove  my  hand  in  here.  That  was  about 
■S  :30  in  the  afternoon,  or  something  like  that 
I  know  I  got  hurt  on  the  saw,  but  exactly  how 
it  would  be  impossible  to  say,  because  it  was 
done  so  quicldy  that  I  can't  explain.  I  couldn't 
make  a  positive  oath  as  to  exactly  what  caused 
me  to  cut  my  hand." 

In  the  absence  of  proof  <^  the  exact  neg- 
ligence charged,  there  can  be  no  recovery. 
The  motion  is  therefore  overruled. 


NATIONAL  EQUITABLE  SOO.  OF  BELTON 
V.  CARPENTER.  (No.  155&.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 
Feb.  13,  1016.    On  Motion  for  Re- 
hearing, Feb.  24,  1916.) 

1.  Buii.Dmo  AifD  Loan  Asbooiationb  «a» 
28— CoNTBACTS— Fbaod— RtsciesiON. 

Plaintiff,  who  in  his  application  for  defend- 
ant's loan  contract  stated  that  he  had  examined 
its  plans,  had  read  a  printed  copy  of  the  kind 
of  contract  applied  for,  and  understood  all  its 

£  revisions,  and  that  in  making  the  application 
e  did  not  rely  upon  any  statements  or  ghar- 
anty  on  the  part  of  tiie  defendant's  agent,  had 
no  right  to  rescind  the  contract  deUv«red  to 
him,  because  be  did  in  fact  rely  upon  the  agent's 
representations  to  him  made  witbont  the  au- 
thority or  the  knowledge  of  the  association,  and,  ■ 
notwithstanding  he  had  not  read  the  contract, 
was  chargeable  with  knowledge  of  its  ooutenta 
when  be  accepted  it,  and  hence  was  not  entitled 
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to  rescind  on  the  ground  of  the  agent's  misrep- 
resentation as  to  the  terms  of  the  loan. 

[Ed.  Note.— For  other  cases,  see.  Building  and 
Loan  Associations,  Dec.  Dig.  ^=>2&.] 

2.  Building  and  Loan  Associations  «=> 
28— Application  fob  Contract  —  Knowi.- 
EDOE  OF  Contents. 

In  such  case,  where  it  did  not  appear  that 
plaintiff  was  prevented  by  any  fraud  of  the 
agent  from  rendinp;  the  application  before  he 
signed  it,  he  was  in  no  porition  to  claim  that 
he  was  ignorant  of  its  contents,  although  in  fact 
he  did  not  read  it. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  €=>28.] 

On  Motion  for  B«hearing. 

3.  Building  and  Loan  Associations  «=» 
41(7)  —  Breach  of  Contract  —  Proof  o# 
Dauaoes. 

If  such  suit  was  treated  as  one  for  damages 
for  breach  of  the  contract  actually  made  as  ex- 
plained by  the  society's  agent,  plaintiff  was  not 
entitled  to  judgment,  where  he  merely  showed 
that  the  society  had  agreed  to  lend  him  money 
within  a  time  specified,  and  failed  to  do  so,  as 
that  did  not  show  any  damage. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  i  84;  Dec.  Dig. 
*=>41<7).] 

4.  Fraud  <8=>49— Fraud  of  Agent— Action 
FOB  Damages— Proof. 

If  such  suit  is  treated  as  one  for  damages 
for  the  deceit  of  the  society's  agent  inducing 
plaintiff  to  enter  into  a  contract  he  otherwise 
would  not  have  made,  plaintiff  was  not  entitled 
to  judgment,  where  he  did  not  allege  and  prove 
any  facts  which  would  enable  the  court  to  meas- 
ure bis  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  Sf  44,  45;   Dec.  Dig.  <8s349.] 

AE^teal  from  Bowie  County  Court;  Lee 
Tldwell,  Judge. 

Suit  by  J.  W.  Carpenter  against  tbe  Na- 
tional Equitable  Society  of  Belton.  Judg- 
ment for  plaintifr, .  and  defendant  appeals. 
Reversed,  and  Judgment  rendered  tor  de- 
fendant 

The  suit  was  by  appellee  against  appel- 
lant It  was  to  recover  back  |110  paid  by 
the  former  to  the  latter  for  and  on  one  of 
its  "loan  contracts,"  and  was  commenced  In 
a  Justice  court  As  grounds  for  tbe  recov- 
ery he  sought,  appellee  alleged  as  follows: 

"That  defendant  is  a  corporation  under  the 
laws  of  the  state  of  Texas,  and  on  the  26th  day 
of  February,  A.  D.  1913,  was  pretending  to 
make  loans,  for  the  purpose  of  improving  and 
building  homes,  to  persons  desirous  of  borrowing 
money  for  that  purpose  upon  real  estate  security. 
That  said  defendant  on  or  about  said  date  and  in 
Bowie  county,  Texas,  by  its  duly  authorized 
agents,  fraudulently  procured  &nd  induced  plain- 
tiff to  subscribe  for  one  of  its  contracts  and 
then  and  there  stating  and  representing  to  plain- 
tiff that  if  he  would  pay  to  the  defendant  the 
sum  of  one  hundred  ten  and  no/100  dollars,  that 
defendant  would  immediately,  as  soon  as  plain- 
tiffs presented  it  with  an  abstract  of  title  to 
certain  real  estate,  make  a  loan  of  the  sum  of 
one  thousand  dollars  to  plaintiS  at  6  per  cent 
interest  per  annum,  and  that  plaintiff,  relying 
upon  said  statement  and  representation  so  made 
to  htm  by  defendant,  paid  to  said  defendant  the 


sum  of  one  hundred  ten  aad  noAOO  doQars  and 
thereafter  within  ninety  dUB  made  application 
to  the  said  defendant  and  offered  to  the  said  de- 
fendant an  abstract  of  the  title  to  the  real  estate 
upon  which  tbe  loan  was  to  be  made  and  which 
would  be  acceptable  to  the  defendant,  and  upon 
which  he  applied!  for  the  loan  in  the  sum  of 
one  thousand  dollars;  that  said  statements  so 
made  in  Bowie  county,  Texas,  were  fraudulent 
and  untrue,  and  made  for  the  purpose  of  procur- 
ing and  induciiig  the  plaintiff  to  pay  to  the  de- 
fendant the  said  sum  of  one  hundred  ten  and 
no/100  dollars,  and  without  any  intention  on  the' 
part  of  the  defendant  to  make  the  said  loan,  or 
any  other  loan;  and  that  since  said  date  and 
time  defendant  has  refused  to  make  any  loan 
whatever,  and  refuses  to  repay  plaintiff  said 
sum  of  money,  but  has  appropriated  same  to  its 
own  use  to  plaintiff's  damage  in  the  sum  of  one 
hundred  ten  and  no/100,  with  interest  from  the 
2Kth  day  of  February,  1913,  for  which  he  prays 
judgment  and  for  costs  of  suit" 

In  the  county  court,  to  which  an  ai^eal 
was  prosecuted,  Judgment  was  rendered  In 
appellee's  favor  for  the  sum  he  sued  for. 
This  appeal  ia  from  that  Judgement. 

It  appears  from  the  record  that  appellee 
applied  to  appellant  for  a  "loan  contract," 
through  and  at  the  instance  of  one  King,  ap- 
pellant's agent,  to  whom  he  at  the  time  paid 
$10  as  the  price  thereof.  The  appllcatlcw 
was  In  writing,  and  was  as  follows : 

"Application  for  a  Contract  of  National  Equita- 
ble Society  of  Belton  (Incorporated)  Bel- 
ton,  Texas. 

"I,  J.  W.  Carpenter,  being  of  legal  age,  hereby 
apply  for  one  of  your  contracts  for  the  amount 
of  $1,000  in  accordance  with  the  plans  of  the  so- 
ciety as  set  out  in  said  contract  and  have  paid 
Mr.  King  &  Mathews,  a  solicitor  (whose  author- 
ity, I  understand,  extends  only  to  the  sales  of 
contracts  issued  by  the  society  under  their  print- 
ed covenants  and  requirements),  $10  as  purchase 
price  for  same,  and  I  agree  to  pay  the  society 
hereafter,  without  notice,  a  monthly  installment 
of  dues  on  said  contract  of  $1,000  on  or  before 
the  15th  day  of  each  month  following  the  date 
hereof,  until  the  contract  issued  hereon  is  sur- 
rendered for  a  paid-up  certificate  of  deposit  or 
cash  surrender  value,  or  on  account  of  a  regular 
loan  being  granted,  or  until  said  contract  is  fully 
paid  according  to  its  printed  covenants  and  re- 
quirements. 

"I  have  examined  the  plans  of  the  society  and 
have  read  a  printed  copy  of  your  contract  and 
am  familiar  with  and  understand  and  accept  all 
the  covenants  and  requirements  of  said  contract 
and  I  make  this  application  expressly  and  sole- 
ly upon  the  terms  and  conditions  of  this  appli- 
cation, and  the  covenants  and  requirements  of 
said  contract  issued  by  the  society,  and  not  upon 
the  faith  of  any  statements,  promise,  undertak- 
ing or  guarantee  on  the  part  of  said  solicitor  or 
any  other  person,  and  it  is  hereby  expressly 
agreed  that  this  application  without  being  cor- 
poreally attached  thereto  shall  be  a  part  of 
the  contract  issued  hereon  and  every  condition 
hereof  and  statement  herein  is  as  binding  as  if 
corporeally  attached  to  or  incorporated  in  said 
contract. 

"In  witness  whereof,  I  hereunto  subscribe  my 
name  this  2l8t  day  of  February,  1913. 
"Signature,  J.  W.  Carpenter. 
"Street  Address,  1403  Olive  Street 
"City,  Texarkana;    State  of  Texas." 

Appellant  ttiereupoD  delivered  to  appellee, 
and  he  accepted  as  a  compliance  .with  bl» 
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application   as   diown   by   Ida    Indorsement 
thereon,  appellant's  obligation  as  tcdlows: 

"Contract 

"National  EJiinitable  Society  of  Belton,  herein- 
after atyled  'the  society,'  for  and  in  consideration 
of  the  aum  of  $10.00,  being  the  purchase  price 
hereof,  in  hand  paid  by  J.  W.  Carpenter,  here- 
inafter called  'the  holder  hereof,'  of  Terarkana, 
Texas,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  the  payment  by  the  holder  hereof  of 
$10.00  monthly,  in  advance  on  the  15th  day  of 
each  month  consecutively,  for  the  term  hereof, 
does  hereby  with  said  holder  hereof  and  his  heirs, 
executors,  administrators  and  assigns,  subject  to 
the  terms  of  the  written  application  herefor,  and 
the  covenants  and  requirements  hereto  attached, 
both  of  which  application  and  said  attached  cove- 
nants and  requirements  are  expressly  made  a 
part  hereof,  and  as  fuUy  incorporated  herein  as 
if  set  forth  completely  abova  the  ensuing  signa- 
tnres,  agree  and  bind  itself: 

"flj  That  from  each  payment,  except  the  pur- 
chase price  and  the  first  two  made  hereon,  the 
society  will  deposit  to  the  credit  of  the  loan  re- 
serve fnnd,  with  a  state  or  National  Bank,  des- 
ignated by  the  society  as  a  depository,  85  per 
cent,  thereof,  with  all  fees  and  fines,  to  be  held 
by  aaid  bank  and  paid  out  by  it  for  the  purpose 
only  of  making  loans  or  settlements  on  contracts, 
as  and  when  the  society  may  direct;  and  that 
from  said  loan  reserve  funds,  all  prior  claims 
thereon  having  been  satisfied,  the  society,  when- 
ever the  accumulation  is  sufficient,  will  lend  the 
holder  hereof,  at  the  rate  of  interest  hereinafter 
provided,  and  repayable  in  the  manner  and  form, 
and  as  and  when,  as  hereinafter  stipulated,  the 
sum  of  $1,000.00,  only  on  lawful,  good  and  suffi- 
cient real  estate  security,  legally  mortgageable 
by  the  aaid  the  holder- hereof  for  said  loan: 
Provided,  that  prior  to  the  making  of  said  loan 
said  the  holder  hereof  shall  have  made  at  least 
10  of  tiie  hereinabove  stipulated  monthly  pay- 
ments, which  may  be  done  in  advance  if  de- 
sired by  said  the  bolder  hereof. 

"(2)  When  ten  of  the  hereinabove  stipulated 
monthly  payments  have  been  made  hereon,  either 
in  monthly  installments  or  on  cash  payments,  in 
advance,  tlie  holder  hereof  at  any  time  thereafter 
may  file  his  application  for  a  loan  on  acceptable 
real  estate  security,  subject  to  the  approval  of 
the  executive  committee;  but  it  is  expressly 
nnderstood  that  no  loan  will  be  approved  for 
more  than  85  per  cent  of  the  value  of  the  prop- 
erty offered,  as  ascertained  by  appraisement 
thereof,  within  the  opinion  of  the  executive  com- 
mittee. The  priority  of  right  to  a  loan  shall  be 
determined  I^  priority  of  filing  applications 
therefor,  bnt  the  ezecntire  committee  shall  have 
the  right  to  reject  any  application  for  a  loan  on 
account  of  insufficiency  of  security  offered. 

"Witness  the  signatuie  and  seal  of  the  society 
by  and  through  its  duly  authorized  officers,  this 
26th  day  of  Febmary,  A.  D.  1913,  in  duplicate. 
"National  Equitable  Society  of  Belton, 
"Per  E.  C.  Clabaugh,  President. 

"J.  W.  Hearon,  Secretary. 

"This  contract  is  accepted  by  me  with  fnll  nn- 
derstanding  of  all  the  terms  and  conditions  here- 
of and  hereto  attached,  ail  of  which  have  been 
read  by  me  this  10th  day  of  March,  A.  D.  1913. 
"J.  W.  Carpenter." 

One  of  the  "covenants  and  requirements" 
referred  to  in  the  contract  as  attached  to  and 
forming  a  part  of  it  was  as  follows: 

"CL3)  The  society  shall  be  bound  by  and  re- 
sponsible for  only  such  statements  as  are  con- 
tained in  this  contract,  and  the  application  there- 
for, and  no  offioer  or  agent,  or  solicitor  of  this 
society,  general  or  speaal,  or  state  agent,  has 
any  authority  to  promise  a  loan  in  any  particu- 
lar t>m%  or  bind  the  society  by  any  promise. 


representations  or  any  statements  not  contained 
in  this  contract,  or  in  the  application  therefor." 

Having  each  month  for  sir  months  after 
the  obligation  was  delivered  to  blm  paid  ap- 
pellant the  sum  of  $10,  and  then  the  sum  of 
$40,  making,  with  the  $10  paid  by  him  at 
the  time  he  applied  for  the  contract,  a  total 
of  $110  paid  by  him  to  appellant,  appellee, 
on  a  blank  furnished  to  him  for  the  porpose, 
applied  for  the  loan  of  $1,000  appellant  bad 
agreed  to  make  to  blm.  With  reference  to 
this  application  appellee  testified : 

"I  was  notified  within  a  few  days  that  the 
same  had  been  received  and  filed,  and  as  soon 
as  acted  upon  I  would  be  notified.  I  waited 
abont  90  days  after  I  had  submitted  my  plans 
and  made  application  for  my  loan,  and  not  being 
notified  that  the  loan  had  been  made,  I  wrote  the 
society,  and  was  then  notified  that  there  was  no 
certain  time  in  which  my  loan  would  be  made, 
and  that  the  society  would  make  no  definite 
promise  of  the  time  when  I  might  expect  and  get 
my  loan.  This  was  the  first  time  that  I  knew  or 
had  any  idea  I  would  not  get  my  loan  as  the 
agent  told  me,  and  as  I  expected.  I  then  ask 
for  the  return  of  my  money,  but  was  refused. 
I  was  requested  to  continue  paying  $10  per 
month  to  the  society  until  I  had  paid  a  total  of 
$1,000  or  until  the  society  got  ready  to  make  me 
a  loan." 

He  further  testified  that  the  agent  (King) 
represented  to  him  that  if  he  would  apply 
for  the  contract  and  pay  $110  as  he  did,  ap- 
pellant would,  "within  from  30  to  60  days, 
and  not  over  90  days  at  the  ontside,"  from 
the  time  be  paid  the  $110,  loan  him  $1,000 
on  the  security  of  property  he  owned,  and 
which  the  agent  had  Inspected  and  declared 
to  be  amply  sufficient  security  for  a  loan  of 
that  amount,  and  that  he  was  induced  by 
such  representation  so  made  to  him  to  apply 
for  the  contract  and  pay  appellant  $110  as 
above  stated. 

Li.  H.  Henry,  of  Texarkana,  for  appellant 
Wheeler  &  Wheeler,  of  Texarkana,  for  ap- 
pellee. 

WIIXSON,  C.  J.  (after  stating  the  facts 
as  above).  [1, 1]  The  theory  upon  which  the 
suit  was  brought  and  prosecuted  was  that 
appellee,  having  a  right  to  do  so,  had  re- 
scinded the  contract  he  entered  into  with  ap- 
pellant and  was  entitled  to  recover  back  the 
sum  he  had  paid  to  it  Without  deciding 
whether  they  were  or  not,  it  may  be  conced- 
ed, In  disposing  of  the  appeal,  that  the  rep- 
resentations made  by  the  agent  (King)  and 
relied  upon  by  appellee,  as  be  claimed,  were 
of  such  a  character  as  would  have  entitled 
him  to  a  rescission  had  it  appeared  that 
King  was  authorized  by  appellant  to  make 
them  on  its  behalf;  for  If  the  representa- 
tions were  of  that  character  the  Judgment, 
nevertheless,  cannot  be  sustained,  because  it 
appeared  that  King  was  not .  authorized  to 
make  them,  and  that  appellee  was  charge- 
able .with  knowledge  of  the  fact  that  King 
exceeded  his  authority  to  act  for  appellant 
when  he  made  them.  So  far  as  the  record 
shows  to  the  contrary,  appellant  neither  au- 
thorized nor  Imew  anything  about  the  repre- 


Digitized  by  LjOOQ  l€ 


588 


lfi4  SOUTHWKSIBBN  SEBOBTJBB 


(Te^ 


aentations  made  by  King.  In  obllgatliiK  it- 
self as  It  did  In  tbe  contract  It  acted  In  utter 
ignorance,  it  seems,  of  the  fact  that  sadi 
representations  had  been  made  to  appellee, 
and,  moreover,  in  reliance,  it  seems  upon 
bis  nnderstanaing  fully  the  terms  upon  which 
It  sold  Its  "loan  contract,"  for  in  his  applica- 
tion to  it  appellee  assured  it  that  be  bad 
examined  its  plans,  had  read  a  printed  copy 
of  the  kind  of  contract  he  applied  for,  was 
familiar  with  and  understood  all  the  cov- 
enants and  requirements  of  such  a  contract, 
and  in  makllig  the  application  did  not  rely 
npon  "any  statements,  promise,  undertaking 
or  guarantee  on  the  part  of  said  solicitor 
(King)  or  any  other  person."  In  the  face  of 
such  representations  as  those  just  recited, 
made  by  appellee  to  appellant,  it  is  obvious, 
we  think,  that  be  bad  no  right  to  rescind  the 
eontract  appellant  delivered  to  him,  because 
lie  did  in  fact  rely  upon  the  representations 
made  to  him.  To  bold  otherwise,  it  seems  to 
us,  would  be  to  say,  in  efTect,  that  api>ellee 
could  Induce  appellant  to  enter  into  a  .con- 
tract with  him  on  bis  assurance  that  certain 
representations  bad  not  been  made  to  him, 
and  then  rescind  it  on  the  ground  that  they 
bad  been  made  to  him.  The  theory  upon 
which,  it  seems,  appellee  thought  he  was  en- 
titled to  the  relief  he  obtained,  was  that  be 
made  the  application  for  the  loan  on  a  blank 
furnished  to  him  by  the  agent,  did  not  read 
It  carefully  before  be  signed  it,  and  as  a  mat- 
ter of  fact  when  he  signed  it  had  not  read 
nor  seen  a  copy  of  one  of  appellant's  loan 
contracts.  "I  signed  my  name  to  the  appli- 
cation," he  testified,  "without  paying  much 
attention  to  what  I  signed."  It  did  not  ap- 
pear that  be  was  prevented  by  fraud  of  any 
kind  practiced  uixjn  him  by  the  agent  from 
reading  the  application  before  be  signed  it 
nterefore,  It  must  be  said,  it  did  not  appear 
that  be  was  in  a  position  to  claim  that  be 
was  ignorant  of  the  contents  of  the  applica- 
tion. Loan  Co.  V.  Thomas,  28  Tex.  Civ.  App. 
379,  67  S.  W.  457.  If,  however.  It  did  not 
appear  that  appellee  was  in  the  attitude  of 
having  Induced  appellant  to  enter  into  the 
contract  in  reliance  upon  the  truth  of  the 
representations  contained  in  bis  application, 
we  nevertheless  would  be  of  opinion  the  Judg- 
ment in  bis  favor  was  unwarranted.  It  will 
be  noted,  as  Is  shown  in  the  statement  of 
the  case  above,  that  appellee  by  his  writing 
indorsed  thereupon  accepted  the  contract 
tendered  to  him  by  appellant  "with  full  un- 
derstanding of  all  the  terms  and  conditions 
hereof  and  hereto  attached,  all  of  which," 
he  said,  "have  been  read  by  me."  One  of  the 
"terms  and  -conditions"  referred  to  as  "here- 
to attached,"  was  the  one  numbered  "IS,"  set 
out  in  the  statement  abov&    If  appellee  read 


that,  aa  be  saM  he  did.  In  Itls  written  ac- 
ceptance of  the  contract,  he  must  Iiave  known 
that  King,  in  making  the  representaticms  he 
did  as  to  the  time  when  appellant  would 
make  the  loan,  .was  acting  outside  his  author- 
ity as  appellant's  agent.  Testifying  as  a  wit- 
ness, however,  appellee  said  he  did  not  read 
the  contract  before  he  accepted  It  The  ex- 
cuse be  gave  for  not  reading  it  was  that  it 
"was  liard  for  him  to  understand."  It  does 
not  appear  In  the  record  that  he  failed  to 
read  the  contract,  or  have  it  read  and  ex- 
plained to  him,  because  of  any  act  or  con- 
duct of  appellant  or  its  agent  Therefore  we 
think  it  must  be  said  that  it  appeared  as  a 
matter  of  law  that  notwithstanding  be  did 
not  read  it  appellee  was  chargeable  with 
knowledge  of  the  contents  of  the  contract  at 
the  time  he  accepted  it,  was  bound  by  its 
terms,  and  hence  was  not  entitled  to  the  re- 
Uef  he  sought  Gibscn  v.  Brown,  24  S.  W. 
57S;  Insurance  Co.  v.  Harris,  26  Tex.  Civ. 
App.  537,  64  S.  W.  871;  Cafeualty  Co.  v. 
Thomas,  178  S.  W.  606;  V^ooters  v.  EaUway 
Co.,  54  Tex.  294. 

The  judgment  will  be  reversed,  and  Judg- 
ment will  be  rendered  in  favor  of  appellant 

On  Motion  tix  Rehearing. 

It  Is  Insisted  that  we  erred  in  treating  ap- 
pellee's suit  as  one  to  rescind  the  contract 
between  him  and  appellant.  It  was  so  treat- 
ed because  it  was  to  recover  back  the  money 
he  had  paid  to  appellant  He  was  entitled 
to  that  relief  only  upon  the  theory  that  he 
had  a  right  to  rescind  the  contract 

[3]  His  suit,  he  says  in  the  motion,  was 
for  "damages  for  breach  of  the  contract  ac- 
tually made  as  explained  by  the  ag^it."  If 
it  was,  then,  plainly,  he  was  not  entitled  to 
the  judgment  he  obtained,  because  he  did 
not  prove  be  sustained  any  damage.  Proof 
merely  that  appellant  had  agreed  to  lend  bini 
money  within  a  time  specified  and  failed  to 
do  so,  lacked  much  of  shovring  that  he  was 
thereby  damaged. 

[4].  If  the  suit  should  be  treated  as  one  for 
damages  for  deceit  of  the  agent,  whereby 
appellee  was  induced  to  enter  into  a  contract 
he  otherwise  would  not  have  made,  as  appel- 
lee seems  to  argue  it  might  have  been,  then 
he  was  not  entitled  to  the  recovery  he  Iiad, 
nor  to  any  recovery,  for  the  same  reason,  to 
wit,  because  be  did  not  prove  that  he  suf- 
fered any  damage.  If  he  was  so  Induced  to 
enter  into  the  contract,  and  if  for  any  reason 
It  was  of  less  value  to  him  than  he  had  a 
right  to  expect  it  to  be,  he  should  have  al- 
leged and  proven  that  fact  and  the  facts 
which  would  have  enabled  the  court  to  meas- 
ure the  damages  be  suffered. 

The  motion  is  overruled. 
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KATIONAIi  EQUITABLE  SOC.  OF  BBLTON 
T.  CAMP  et  al.    (No.  1584.) 

(Conrt  of  CMtU  Appeala  of  Texas.    Texarkana. 

March  8,  1916.    Baheating  Denied 

March  16,  191&) 

L  Fbaud  4s»20— Knowledge  or  Faotb. 

Plaintiff,  who  belor*  sigiuagr  an  application 
for  a  loan  contract  witii  defendant  loan  society 
r«ad  and  studied  its  terms,  and  knew  that  they 
vtated  that  its  agent  bad  no  authority  to  change 
the  terms  of  the  written  contract  or  make  a^y 
oral  agreement  not  in  the  written  contract,  and 
that  the  a^rent's  statement  that  she  could  get 
a  loan  within  30  days,  and  not  over  60  days,  was 
not  authorized,  if  confiictlng  with  the-  contract, 
which  expressly  stated  that  loans  would  be  made 
only  when  the  society's  accamnlation  was  suffi- 
cient, thus  having  knowledge  of  the  incorrectness 
or  falsity  of  the  agent's  statement  before  she 
acted  upon  it,  had  no  ground  for  an  action  for 
damages  against  the  society  for  the  agent's  al- 
leged fraud,  as  she  conld  not  be  said  to  have  been 
deceived. 

[Ed.  Note.— For  other  cases,  see  Frand,  Gent. 
Dig.  {{  17,  18 ;   Dec.  Dig.  <S=>20.] 

2.- Bun-DINO    AND     LiOAN     ASSOCIATIONS     ®=> 
26— RKSCISSION  of  CONIJiACT— Fkatjd. 

SSueh  snlt,  if  treated  aa  a  suit  to  rescind  the 
contract  and  to  recover  the  money  paid  under  it, 
conld  not  be  maintained,  as  plaintiff  could  not  be 
nid  to  have  been  actually  misled  by  the  state- 
ment or  opinion  of  the  agent  into  accepting  the 
contract  as  it  was  written. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  ^=»26.] 

Appeal  from  Bowie  CSounty  Court;  Lee 
Tldwell.  Judge. 

Action  by  Mrs.  S,  B.  Camp  and  otbeia 
against  the  National  Skiultable  Society  of 
Belttm.  Judgment  for  plaintlfb,  and  de- 
fendant appealsw  Rereraed,  and  Judgment 
rendered  for  the  defendant. 

The  appellee  brought  the  suit  to  recover 
the  amount  of  money  paid  to  appellant  socie- 
ty In  virtue  of  a  certain  contract  executed  by 
it,  averring  tliat  she  was  induced  to  apply  for 
and  enter  into  the  contract  through  fraudu- 
lent statements  made  to  her  by  the  agent  of 
the  society  and  relied  oo  by  her.  The  fraud- 
ulent statements  which  induced  her  to  apply 
for  the  contract  are,  4s  alleged: 

"The  agent  stated  to  her  if  she  would  bi^  a 
contract  of  them  [appellant]  and  pay  them  [ap- 
pellantl  $10.00  and  then  make  ten  monthly  pay- 
ments to  the  society,  they  would  loan  her  a  $1,- 
OOO.OO ;  or  if  she  would  pay  to  the  society  the 
tlOO.OO  in  advance,  that  the  society  would  loan 
ber  a  $1,000.00  in  July,  which  would  be  in 
about  four  months." 

The  prayer  was: 

"Wherefore  plaintiff  prays  that  the  defendant 
society  be  cited  to  answer  this  complaint,  and 
that  plaintiff  have  judgment  against  defendant 
society  requirinK  said  society  to  refund  back 
to  plaintiff  the  $110  that  she  paid  said  society 
for  the  contract  bought  of  said  society,  with  in- 
terest and  costs  of  suit,  and  for  general  and  spe- 
cial rdief  aa  Ae  may  be  entitled  to  in  both  law 
and  equity." 

The  appUcatloii  for  and  the  contract  ex- 
ecuted and  recelTed  by  appellees  are  fully  set 
out  in  the  companion  case  of  Nationai  Bqul- 


I  table  Society  of  Helton  v.  3.  W.  Carpenter, 
184  S.  W.  S8&,  lately  decided  by  ttds  court. 
The  evidence  on  the  part  of  the  appellee 
shows  that  the  agent  of  the  society  came  to 
her  and  solicited  her  to  make  application  to 
the  society  for  a  loan  contract  with  the  so- 
ciety for  $1,000.  Her  testimony  is  as  follows : 
"I  wanted  the  money  with  which  to  build  me  a 
house,  and  I  asked  the  agent  when  I  could  get 
the  money  and  he  said  that  1  could  get  it  when 
I  paid  into  the  society  $100,  paying  $10  each 
month.  I  told  the  agent  that  if  I  could  not  get 
the  loan  right  away  1  would  not  want  the  con- 
tract ;  he  Mid  that  be  did  not  know  about  that. 
He  then  told  me  that  if  I  would  pay  to  the  so- 
ciety $100  in  cash  I  could  get  a  loan  within  30 
days  and  not  over  60  days  at  the  outside.  1 
told  the  agent  that  if  I  could  get  the  loan  with- 
in that  time  I  would  take  the  contract,  and  tbia 
statement  by  the  agent  was  the  inducement  that 
caused  me  to  take  the  contract;  otherwise  I 
would  not  have  taken  it.  •  *  *,  I  saw  the 
agent  several  times  before  I  made  application  for 
a  loan  contract,  and  several  times  before  I  made 
any  trade  with  him.  He  left  a  loan  contract 
with  me  for  me  to  read  and  I  read  it  and  studied 
its  terms.  I  read  both  tbe  application  and  the 
loan  cootract  before  I  signed  tiiem,  and  knew 
that  they  contained  statements  which  said  that 
the  agent  bad  no  authority  to  change  the  terms 
of  the  written  contract  or  make  any  oral  ngtce- 
ment  that  was  not  in  the  written  contract.  Be- 
fore signing  the  application  for  a  loan- and  the 
loan  contract  I  discussed  the  terms  of  the  loan 
contract  with  my  son-in-law,  who  read  the  ap- 
plication and  the  loan  contract  before  I  signed 
them.  *  ^  *  I  paid  the  agent  $10  and  he 
gave  me  a  receipt  for  it.  I  sent  the  society  $1Q0. 
When  the  time  came  for  me  to  get  a  loan,  accord- 
ing to  tbe  agent's  promise,  I  wrote  the  society  to 
know  why  I  had  not  received  a  loan  on  my  ap- 
plication previously  made  therefor,  and  it  wrote 
me  that  they  could  not  make  me  a  loan  then,  but 
that  it  would  get  to  it  as  soon  as  it  could. 
*  *  *  I  have  not  received  a  loan  from  the 
society  nor  any  of  my  money  back  that  I  paid 
in." 

Tbe  written  application  to  the  society  for 
tbe  loan,  signed  by  appellee,  recites: 

"I  have  examined  the  plans  of  the  society  and 
have  read  a  printed  copy  of  your  contract  and 
am  familiar  with  and  understand  and  accept  all 
tbe  covenants  and  requirements  of  said  contract, 
and  I  make  this  appucation  expressly  and  solely 
upon  the  terms  and  conditions  of  this  applica- 
tion, and  the  covenants  and  requirements  of  said 
contract  issued  by  the  society,  and  not  upon  the 
faith  of  any  statement,  promise,  undertaking  or 
guarantee  on  the  part  of  said  solicitor  or  of  any 
other  iierson." 

The  written  loan  ctmtract  subsequently  ex- 
ecuted by,  the  society  and  accepted  by  appel- 
lee, has  the  following  stipulation  respecting 
the  time  when  a  loan  will  be  made: 
.  "The  society,  whenever  the  aoeumulation  is 
sufficient,  will  lend  the  holder  hereof,  at  the  rate 
of  interest  hereinafter  provided,  and  repayable  in 
the  manner  and  form,  and  as  and  when,  as  is 
hereinafter  stipulated,  the  sum  of  one  thousand 
dollars  only  on  lawful,  good  and  sufficient  real 
estate  security,  legally  and  mortgageable  by  the 
holder  hereof  for  said  loan:  Provided,  that  prior 
to  the  making  of  said  loan  said  the  holder  hereof 
shall  have  made  at  least  ten  of  the  stipulated 
monthly  payments,  which  may  b<>  done  in  ad- 
vance If  d^ired  by  the  said  the  holder  hereof." 

And  the  contract  of  loan  has  the  following 
Glausec 
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"The  society  shall  b«  bound  by  and  respwist- 
ble  for  only  such  statements  a^  are  contained  in 
this  contract  and  the  application  therefor,  and 
no  officer  or  a^ent  or  solicitor  o£  this  society, 
general  or  special,  or  state  agent,  has  any  au- 
thority to  promise  a  loan  in  any  particnlar  time 
or  bind  the  society  by  any  promises,  representa- 
tions or  an^  statements  not  contained  in  this 
contract  or  in  the  application  therefor." 

In  a  trial  before  the  court  Judgment  was 
entered  for  appellee  for  the  money  paid  the 
society. 

L.  H.  H^iry,  of  Texarkana,  for  appellant. 
J.  W.  Hlllman,  of  Texarkana,  for  appellees. 

LiBVX,  J.  (after  stating  tbe  facts  as 
above).  [1]  Appellee  in  tbe  brief  remarks 
that: 

"The  snit  is  brought  for  the  purpose  only  to 
recover  back  the  money  paid  by  the  plaintiff  to 
the  society,  based  npon  the  fraudulent  statements 
made  by  the  agent  of  the  society  to  induce  plain- 
tiff to  enter  into  the  contract  and  pay  to  the  so- 
ciety the  $100  in  cash." 

And  it  is  believed  that  under  the  facts  of 
the  case  it  must  be  held  that  there  is  no 
ground  furnished  to  entitle  appellee  to  the  re- 
lief sought.  Appellee,  according  to  her  evi- 
dence, before  signing  the  application  and 
before  accepting  the  loan  contract,  read  ova: 
"and  studied  its  terms,"  and  "knew  that 
tbey  contained  statements  which  said  that 
the  agent  had  no  authority  to  change  the 
terms  of  tbe  writtoi  contract  or  make  any 
oral  agreement  that  was  not  in  the  writtm 
contract"  Further,  she  discussed,  she  said, 
the  terms  of  the  contract  with  her  son-in-law 
before  signing  the  contract.  Having  read  the 
contract  and  "studied  its  terms,"  before  ap- 
plying for  and  before  accepting  the  contract, 
the  appellee  would  be  held  to  know  that  it 
expressly  stated  that  the  agent  or  solicitor 
had  not  "any  authority  to  promise  a  loan  in 
any  particular  time."  And  with  this  Infor- 
mation afforded  appellee,  she  would  fully 
know  that  the  statement  of  the  solicitor  that 
she  "could  get  a  loan  within  30  days  and  not 
over  60  days  at  the  outside"  was  not  au- 
thorized if  it  conflicted  with  or  varied  the 
stipulation  in  the  loan  contract,  which,  ac- 
cording to  her  testimony,  was  left  "with  me 
for  me  to  read"  before  acceptance  and  sign- 
ing. Referring  to  the  contract  Itself  that 
was  intended  to  be  offered  she  would  know 
that  Its  terms  explicitly  stated  that  the  loan 
would  be  made  only  out  of  the  loan  reserve 
fund  of  the  society  "whenever  the  accumu- 
lation is  sufficient"  So,  from  the  evidence^ 
appellee  Is  in  no  position  to  say  that  she  en- 
tered into  and  accepted  the  loan  contract  up- 
on the  faith  and  trust  which  she  reposed  in 
the  statement  of  the  agent  soliciting  the 
application  for  the  contract.  Therefore,  as 
the  appellee  had,  as  conclusively  appears,' 
knowledge  of  the  incorrectness  or  falsity  of 
tlie  statement  of  the  agent  which  was  prom- 
issory In  Its  nature,  before  ebe  acted  upon 
it  she  has  no  ground  for  an  action  for  dam- 
ages against  appellant  for  the  agent's  al- 


leged fraud,  for  she  cannot  bo  said  to  be 
deceived.  1  caark  4  Skylea  on  Agmcy,  t 
509. 

[2]  And  treating  the  action  as  one  to  re- 
scind the  contract  and  recover  the  money  paid 
under  It,  the  app^ee  may  not  maintain  sudi 
suit  under  the  facts,  for  she  could  not  b» 
said  to  have  been  actnally  misled  by  the 
statement  or  opinion  of  the  agent  into  accept- 
ing the  contract  as  it  was  written.  Smith  on 
Frauds,  §{  62  and  126  at  page  144 ;  Jackson 
V.  Stockbrldge,  28  Tex.  394,  94  Am.  Dec.  290. 
Wbat  has  been  said  in  the  case  of  Society  t. 
Oaipenter,  supra,  is  decisive  of  this  case. 

The  Judgment  is  reversed,  and  Judgment 
will  be  here  r«idered  in  favor  <tt  ai>pellant, 
witk  all  costs. 


NATIONAL   EQUTTABLB   SOC.    OF  BEL- 
TON  V.  DUNNINGTON.    (No.  1683.) 

(C!onrt  of  Civil  Appeals  of  Texas.    T^zarkao*. 

Feb.  2,  1916.    Rehearing  Denied 

Feb.  24,.  1916.) 

1.  FHAun  «=s>58(l)— AoTioH  to  Bscoveb  Mow- 

ET  PAIJ>— EVIOENCX. 

.  In  a  suit  to  recover  the  sum  paid  to  Qie 
defendant  loan  society  imder  an  agreement  for  a 
future  loan  as  damagea  from  Uie  fraudulent 
rejpresentationg  of  its  agent  evidence  held  insuf- 
ficient to  sustain  a  judgment  for  the  plaindif. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  j  65;   Dec.  Dig.  <g=358(l).] 

2.  Fraud  $s>50— Bttboxr  of  Pboov. 

In  such  suit  plaintiff  had  the  burden  o( 
proving  that  he  was  entitled  to  the  relief  sou^L 

[Bid.  Note.— For  other  cases,  see  Fraud,  Cent 
Djg.  ii  46,  47;    Dec.  Dig.  «=.50.] 

3.  BUILDINO    AND    LOAN    ASSOCIATIONS  «=>2e 

—Loan  Contbact— jEIkscission— Tmx. 
Plaintiff,  if  entitied  to  reject  the  contract 
of  the  defendant  loan  society  when  tendered,  be- 
cause it  materially  differed  from  what  iti  agent 
said  it  would  be,  was  required  to  act  promptl; 
upon  a  discovery  of  the  fraud  or  variance. 

[Ed.  Note. — For  othei  cases,  see  Building  and 
Loan  Associations,  Dee.  Dig.  $s>28.] 

Appeal  from  Bowie  Cotmty  Court;   Lee ' 
Tldwell,  Judge. 

Action  by  C.  H.  Dunnington  against  the 
National  Equitable  Society  of  Belton.  Judg- 
ment for  plaintiff,  and  defendant  appeaU. 
Reversed,  and  Judgment  rendered  for  the  de- 
fendant 

L.  H.  Henry,  of  Texarkana,  for  awellant 
Wheeler  &  Wheeler,  of  Texarkana,  for  ap- 
pellee 

HODOES,  J.  This  suit  was  instltnted  in 
the  Justice  court  by  the  appellee  to  recover 
the  sum  of  1110  theretofore  paid  to  the  ap- 
pellant under  some  kind  of  an  agreement 
for  a  future  loan,  which  will  more  fully  ap- 
pear in  what  follows.  Tlie  natute  of  the 
plaintiff's  donand  is  tbns  stated  In  the  cita- 
tion Issoed  In  Oie  Jostlee  court: 


4k3>l"or  «tk*r  «mm  sm  aaiM  topi*  aad  KET-NiniBaR  la  all  KsvNumbered  Dlnsts  and  JaOmxit 
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"Defendant  is  a  corporation  nnder  the  laws 
of  tbe  state  of  Texas,  with  its  principal:  office  in 
the  town  of  Belton,  Bell  county,  Texas ;  and 
Has  on  the  15th  day  of  March,  1915,  pretend- 
ing to  make  loans  for  the  purpose  of  improving 
and  building  homes  to  persons  desirous  of  bor- 
rowing money  for  that  purpose  on  real  estate 
security ;  that  defendant  on  or  about  tbe  said 
date,  in  Bowie  county,  Texas,  by  its  dnly  au- 
thorized agent,  frandiilently  procured  and  in- 
duced plaintiff  to  subscribe  for  one  of  its  con- 
tracts by  then  and  there  stating  and  represent- 
ing to  plaintiff  that  if  he  would  pay  to  defend- 
ant the  snm  of  $110.00  that  defendant  would 
immediately  make  a  loan  to  tbs  plaintiff  in  the 
sum  of  one  thousand  dollars  upon  real  estate 
security  which  plaintiff  offered  as  security  for 
said  loan;  and  that  plaintiff,  relying  upon  said 
statement  and  repr«Kwntations  so  made  to  him 
by  the  defendant,  paid  to  said  defendant  the 
sum  of  $110.00.  That  said  statements  so  made 
were  frandnlent  and  untrue  and  made  for  the 
purpose  of  procnring  and  inducing  plaintiff  to 
pay  to  said  defendant  the  sum  of  SilO.00,  and 
without  any  intention  on  the  part  of  the  defend- 
ant of  making  said  loan  or  any  loan,  and  that 
since  said  date  and  time  defendant  has  refused 
to  make  any  loan  whatever,  and  refuses  to  pay 
to  plaintiff  said  sum  of  m<mey,  but  has  appro- 
priated same  to  its  own  use  and  benefit,  to  plain- 
tiffs damage  in  the  sum  of  $110.00." 

This  is  tbe  only  statement  of  the  facts 
pleaded  and  relied  on  by  the  ai^teUee  for  the 
relief  sought. 

The  defendant  answered,  In  substance,  as 
toilovn:  (1)  That  tbe  defendant  had  a  writ- 
ten loan  contract  with  the  plaintUt  setting 
forth  tbe  terms  npon  which  defendant  was 
to  make  plaintiff  a  loan  of  $1,000;  that  plain- 
tiff failed  and  refused  to  coui];riiy  with  the 
terms  of  tbe  written  contract,  which  be  bad 
signed  and  accepted.  (2)  That  defendant  in- 
structed Its  agent  who  sold  plaintiff  the  con- 
tract to  make  no  contract  other  than  tbe  one 
signed  and  accepted  by  plaintiff ;  that  by  tbe 
terms  of  that  written  contract  plaintiff  was 
advised  that  defendant's  agent  bad  no  au- 
thority to  make  any  other  contract,  oral  or 
written,  and  tbe  defendant  is  not  bound  by 
tbe  oral  contract  which  tbe  plaintiff  alleged 
was  made  with  defendant's  agent.  (3)  That 
plaintiff  has  defaulted  in  bis  monthly  pay- 
ments, and  under  the  terms  of  bis  written 
contract  all  tbe  payments  theretofore  made 
bare  become  forfeited  to  the  defendant. 

This  appeal  is  from  a  judgment  in  favor  of 
tbe  appellee  for  tbe  full  amount  sued  for. 

[1]  Tbe  first  assignment  of  error  in  effect 
assails  tbe  judgment  of  the  court  as  being 
without  support  tn  tbe  evidence.  Tbe  appel- 
lee testified  in  bis  own  behalf,  in  substance, 
as  follows:  That  on  or  about  tbe  15th  of 
March,  1913,  he  met  the  agent  of  the  appel- 
lant, who  explained  to  bim  api>ellant'8  meth- 
od of  lending  money  to  those  who  desired  to 
purchase  or  improve  homes.  The  agent  stat- 
ed that  the  borrower  would  have  to  pay  $10 
casb  and  $10  per  month  for  a  contract  for 
tbe  kMn  of  $1,000,  and  that  tbe  borrower 
could  get  s  loan  Immediately  after  the  pay> 
ment  oC  ^10.  TUb  amount  canU  be  paid 
mnnthiy  oT  All  at  ««•  time.  The  loan  would 
T>ecoine  aTaUable  wltbln  80  or  60  days  from 
tiM  time  itfiwynMint,  but  U  flAO  wa«  pAld  at 


one  time  the  loan  could  be  obtained  at  once. 
On  that  explanation  tlie  appellee  made  an 
application  to  the  appellant  company  through 
Its  agent  for  a  loan  contract  of  $1,000,  and 
sent  a  draft  for  the  sum  of  $100  to  the  ap- 
pellant at  Belton,  Texas.  He  received  in  re- 
turn a  pa88i>ook  showing  the  payment  of 
that  amount  He  was  also  instructed  by 
tbe  appellant  to  send  in  an  abstract  of  title 
to  the  pr<q;>erty  be  wanted  to  place  as  se- 
curity for  tbe  prospective  loan.  Tbe  abstract 
was  sent  in,  and  tbe  appellee  was  informed 
by  letters  from  the  appellant  that  It  would 
pass  on  bis  application  as  soon  as  practica- 
ble. This  transaction  occurred  about  the  22d 
of  Irfiarch,  1918.  In  April  tbe  appellee  re- 
ceived the  following  letter: 

"We  have  your  favor  of  the  7th  with  regard 
to  yoor  applicatlMi  for  a  loan  and  beg  to  advise 
yon  that  as  soon  as  we  can  have  an  inspection 
of  the  property  your  application  will  be  passed 
on,  when  you  will  be  notified." 

No  objection  was  made  to  tbe  character 
of  the  security  offered.  Not  receiving  loan, 
the  appellee  again,  on  May  8tb,  wrote  the 
appelant,  demanding  tbe  loan.  In  reply  tbe 
appellant  advised  him  that  by  Its  terms  and 
conditions  tbe  contract  which  be  held  had  no 
cash  value  until  after  peymoats  bad  been 
made  A>r  18  months,  and  be  could  borrow  on 
tbe  contract  only  after  having  paid  for  6 
montlu.  He  was  also  Informed  that  his  ap- 
plication was  on  file ;  that  tbe  property  was 
being  examined,  and  as  early  as  possible  the 
loan  would  be  passed  on  and  the  appellee 
would  be  notified  accordingly.  Tbe  appellee 
says  that  this  was  the  first  notice  that  he 
had  that  he  would  not  get  a  loan  as  the 
agent  had  told  blm.  He  Immediately  wrote 
to  the  society,  demanding  a  refund  of  bis 
money.  This  was  refused,  and  he  declined 
to  make  any  further  payments.  On  cross- 
examination  be  admitted  that  he  signed  a 
written  application,  which  was  later  Intro- 
duced In  evidence  by  tbe  appellant  He  does 
not  remember  that  be  read  the  application 
before  signing  It,  but  says  that  the  agent 
might  have  read  it  to  him.  He  bad  the  oj>- 
portuulty  to  read  it  He  did  not  see  a  loan 
contract  until  after  be  had  paid  tbe  agent 
$10  and  bad  sent  $10  to  tbe  company.  He 
did  not  sign  the  loan  contract;  tbe  agent  did 
not  ask  blm  to  sign  It,  and  nothing  was  said 
about  signing  It.  The  agent  had  told  him 
that  tbe  contract  would  provide  that  be 
should  be  entitled  to  &  loan  as  soon  as  be 
paid  la  $100  to  tbe  appellant  society.  He  re- 
lied upon  these  statements  as  to  what  the 
contract  wo^ild  contain.  One  other  Witness 
was  offered  by  tbe  appellee,  who  testified 
that  be  beard  tbe  agent  ezplalD  to  tbe  ap- 
pellee what  tbe  coatract  would  oontaln,  and 
that  be  stated  that  it  wonld  provide  that  the 
SOCM7  aheald  make  the  loan  wltbln  from 
30  to  60  days  from  the  time  tba  $100  was 
paid  In.  The  dtf eodant  tben  offered  tn  evi- 
denoe  the  followlag  appUeation: 
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"Application  for  a  Iioan  Contract  of  National 
Equitable  Society  of  Bdton  (Incorporated), 
Belton,  Texas. 

"I,  C.  H.  Dunnington,  being  of  legal  age,  here- 
by apply  for  one  of  your  contracts  for  the 
amonnt  of  $1,000.00,  in  accordance  with  the 
plana  of  the  society  as  set  ont  in  said  contract, 
and  have  paid  King  &  Mattehews,  a  solicitor 
(whose  authority,  I  understand,  extends  only  to 
the  sale  of  contracts  issued  by  the  society  under 
their  printed  covenants  and  requirements),  $10.- 
00  as  purchase  price  for  same,  and  I  agree  to 
pay  the  society  hereafter  without  notice  a 
monthly  installment  of  dues  on  said  contract  of 
$10.00  on  or  before  the  15th  of  each  month  fol- 
lowing the  date  hereof,  until  tlie  contract  issued 
hereon  is  surrendered  for  a  paid-up  certiiicate 
of  deposit,  or  cash  surrender  value,  or  on  ac- 
count of  a  regular  loan  being  granted,  or  antil 
said  contract  is  fnlly  paid  according  to  its  print- 
ed covenants  and  requirements. 

"I  have  examined  the  plans  of  the  society  and 
have  read  a  printed  copy  of  your  contract  and 
am  familiar  with  and  understand  and  accept 
all  the  covenants  and  requirements  of  aaid  ctxi- 
tract,  and  I  make  this  application  expressly 
and  solely  upon  the  terms  and  conditions  of  this 
application,  and  the  covenants  and  requirements 
of  said  contract  issued  by  the  society,  and  not 
upon  the  faith  of  any  statements,  promise,  un- 
dertaking or  guarantee  on  the  part  of  said  so- 
licitor or  any  person,  and  it  is  hereby  expressly 
agreed  that  this  application  without  corporeally 
attached  thereto  shall  be  a  part  of  the  contract 
issued  hereon  and  every  condition  hereof  and 
statement  herein  is  as  binding  as  if  corporeally 
attached  to  or  incorporated  m  said  contract. 

"In  witness  whereof,  I  hereunto  subscribe  my 
name  this  13th  day  of  March,  1913. 

"Glass  B.    [Signature]    C.  H.  Donnington." 

The  nature  of  the  appellee's  cause  of  ac- 
tion, as  disclosed  by  the  statement  in  the 
citation,  appears  to  be  one  for  damages  re- 
sulting from  the  false  and  fraudulent  repre- 
sentations of  the  appellant's  agent.  These 
false  and  fraudulent  representations,  accord- 
ing to  the  appellee's  testimony,  consisted  of 
statements  by  the  agent  that  if  the  appellee 
would  pay  the  sum  of  $110  he  would  receive 
a  contract  from  the  appellant  society  which 
would  entitle  him  to  a  loan  of  $1,000  imme- 
diately or  within  60  or  90  days  upon  approv- 
ed real  estate  security.  It  is  further  shown 
that  the  sum  of  $110  was  paid  and  the  se- 
curity demanded  was  furnished,  but  that  the 
loan  was  refused  upon  the  ground  that  still 
other  payments  must  be  made  by  the  appel- 
lee before  he  was  entitled  to  the  loan  under 
the  terms  of  bis  contract  The  proof  shows 
that  the  first  step  In  procuring  a  loan  under 
this  arrangement  was  the  presentation  by 
the  prospective  borrower  of  the  written  ap- 
plication quoted  above.  Upon  its  face  this 
application  was  not  for  the  loan  direct,  but 
"for  one  of  your  (appellant's)  contracts  for 
the  amount  of  $1,000,  in  accordance  with  the 
plana  6f  tbe'  society  as  set  out  in  said  con- 
tract" -A  farther  perusal  of  the  application 
shows  that  it  wa«  contemplated  that  upon 
the  payment  of  certain  sums  of  mMiey  nam- 
ed a  written  contract  governing  the  TightA 
and  liabilities  of  tbe  contracting  parties  was 
to  be  executed  and  delivered.  TUs '  lnstra<. 
iqent  fLlso  sbowa  that  tbe  atitborlty  of  tbe 
soliciting  agent  extendjsdoaly.  to  the.taldBg. 


of  the  application  for  tb»  contract  and  n< 
an  application  for  the  loan.  He  may  hai 
misrepresented  what  the  contract  would  pi 
vide  with  reference  to  tbe  time  when  and  tl 
conditions  under  which  a  loan  might  be  o 
tained.  But  tbe  application  recites  that  ti 
appellee  bad  examined  a  printed  copy  of  t! 
contract  and  was  familiar  with  all  of  \ 
covenants  and  requirements.  Thhs  applic 
tlon  fumlsbed  tbe  data  upon  whicb  the  : 
pellant  was  to  act  in  executing  and  issui 
Its  contract  to  the  appellee^ 

The  appellant  had  a  right  to  assume  tl 
the  applicant  bad  done  all  that  his  appUi 
tlon  recited  that  be  bad  done.  If  be  h 
failed  to  examine  a  printed  copy  of  the  « 
tract  for  which  be  applied,  was  ignorant 
Its  terms  and  conditions,  and  was  relyi 
solely  upon  what  the  agent  told  bim  the  c< 
tract  would  contain,  tben  he  misled  the  i 
pellant  by  himself  making  false  statemei 
concerning  material  matters  of  tact  On  t 
other  hand.  If  he  had  in  truth  examined  I 
contract  as  stated  in  Ids  application,  and  i 
cepted  Its  terms,  bis  right  to  recover  da 
ages  depends  upon  a  breach  of  that  o 
tract  and  not  upon  a  failure  of  tbe  apr 
lant  to  do  what  the  agent  said  tbe  contn 
would  provide  for.  If  tbe  agent  mlsci 
strued  tbe  contract  as  to  when  loan  woi 
be  available,  that  was  an  error  of  opini 
for  which  tbe  principal  cannot  be  held 
8p<»8ible.  Mecbem  on  Agency,  {  743.  1 
construction  of  the  contract  was  a  mat 
equally  -open  to  the  appellee;  and  If  be 
lied  upon  tbe  opinion  of  tbe  agent  be  did 
at  bis  peril. 

Tbe  contract  Is  not  In  tbe  statement 
facta,  and  cannot  be  looked  to  for  tbe  p 
pose  of  ascertaining  Its  terms  and  con 
tions.  But  there  is  no  contention  that  t 
appellant  has  breached  that  contract  a 
there  is  no  remedy  for  the  breach  of  a  ci 
tract  it  did  not  make.  If  tbe  appellee  is  i 
titled  to  recover  any  damages.  It  Is  becai 
tbe  appellant  did  not  e.^ecute  and  deliver 
him  a  contract  in  substantial  accord  w 
tbe  representations  of  the  agent  But  t 
suit  does  not  appear  to  be  based  upon  a  < 
riance  of  that  character;  In  fact,  there 
no  averment  or  evidence  of  what  that  wi 
ten  contract  contained ;  neither  is  there  a 
evidence  of  its  rejection  by  the  appellee  a 
er  It  was  presented  to  blm.  While  be  tes 
fled  that  he  did  not  sign  tbe  contract  U 
may  have  been  and  doubtless  was  suffidi 
to  bind  him. 

[2,  3]  Assuming  that  under  the  facts  I 
fore  us  tbe  at^iellee  might  have  rejected  t 
contract  when  tendered  because  it  materia 
diffeied  from  what  tbe  agent  said  it  wot 
be,  It  devolve  vfioa  him  \»  act  promptly  i 
on  a  discovery  of  lite  fraud,  or  varlan 
WelliB  V.  Booston,  23  Tex.  Glv.  App.  829, 
S.  W.  597.  The  evidence  sIiowr  that 
months  after  tbO'  contract  bad  been  execnt 
tbe  appellee  ima  demaudteg  a-  loam  whi 
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coidd  be  claimed  by  blm  <Hily  under  tlie 
terms  <rf  tbe  written  contract  It  la  not 
charged  that  this  written  contract  was  for 
any  reason  void  or  unfair;  lience  we  mnst 
condnde  ttaat  It  was  one  by  wUcb  the  par- 
ties might  be  bound  to  tbe  fulflUment  of 
their  respective  engagements.  To  relieve  the 
appellee  in  this  Instance  because  of  the  false 
statements  of  the  agent,  would  be  to  shield 
him  from  the  legal  consequences  of  bis  own 
misrepres^itations. 

The  facts  of  this  case  are  In  all  material 
respects  similar  to  those  ot  National  Equita- 
ble Society  of  Bti.ton,T.  Caipenter,  184  8.  W. 
688,  recently  decided  by  this  court.  We 
think  the  principles  of  law  there  announced 
(Qmish  the  correct  rule  for  the  determina- 
tion of  this  controversy. 

The  appellee  Is  the  mover  in  this  litigation, 
and  it  devolved  upon  him  to  adduce  suffi- 
cient evidence  to  sbow  that  be  was  entitled 
to  the  relief  sout^t  In  tbis  he  has  failed, 
and  tliere  Is  nothing  to  indicate  that  his 
case  might  be  strengthened  upon  another 
trial. 

The  Judgment  of  the  county  court  will 
therefore  be  reversed,  and  Judgment  wiU  be 
here  rendered  in  favor  of  the  appellant,  to- 
gether with  all  costs  both  of  this  court  and 
of  the  court  below. 


CLBVBLAND  et  eL  v.  QAINSB  «t  aL 
(No.  1010.) 

(Court  of  dvO  Appeals  of  Texas.    Amarlllo. 
Match  IS,  1916.) 

1.  Schools  akd  School  Dibtkicts  ®=»33  — 
Ski  or  Distbict— Statot*. 

Under  Acts  S3d  Leg.  c.  129  (Vernon's 
Sayles'  Ann.  C»v.  St.  1914,  art  2815),  tonching 
tlie  formation  of  common  school  districts  and 
providing  that  in  any  county  containing  a  popu- 
lation ot  less  than  10,000  no  common  school  dis- 
trict shall  be  organized  or  surveyed  bo  that  its 
Keoirrapbtc  center  will  be  move  than  4  miles 
from  Its  farthest  boundanr,  the  consolidation, 
in  a  county  of  less  than  10,000  population,  of 
two  school  districts,  to  result  in  the  creation  of 
a  single  district  SO  miles  in  length  and  16  miles 
ia  width,  was  illegal. 

^(Ed.  NotCk— For  other  cases,  see  Schools  and 
^hool  Districts,  Cent  Dig.  {  65 ;  Dea  Dig.  «=» 

2.  SCHOOU   ARD   SOHOOI.  DlBTBIOIS  «a>lll— 

Bonds— Enjoinino  Iixeoax.  Issxhe. 

Taxpayers  and  residents  of  a  school  dis- 
trict which  the  county  commissioners  consoli- 
dated with  another,  focBing  a  single  district 
•0  large  as  to  be  violative  of  Acts  3^  Leg.  a 
129  CV'emon's  Sayles'  Ann.  Civ.  St  1914,  art 
2815)  toudiing  the  formation  of  snch  districts, 
were  entitled  to  a'tesiporary  injunction'  restrain- 
ing the  compiiaaicners  from  issuing  bonds  for  tlie 
support  of  a  school  in  the  illegal  district  and 
from  levyiag_  a  special  tax  to  pay  interest,  etc, 
and  restraining  tiie  tax  collector  from  collecting 
or  attempting  to  coUect  such  .tazea 
^\Sd.  Notai— Ite  other  cases,  see  Schools  and 
^hool  IMstricts,  Gmt  Dig.  {{  265-268;  Dw. 
Dig.  «=»UIJ  . 


8.  SkarooLs  ano  Sosool  Dibthcts  «933— Ii>- 

LEOAL   CONSOUOATION   —   OCTBATIVK  FBOVI- 

sioN  OF  Statute — Application. 

The  curative  provision  of  Acts  3Sd  Leg.  e. 
129  (Vernon's  Sayles'  Ann.  a  v.  St  1914,  art 
2815),  providing  that  all  school  districts  'here- 
tofore laid  out  and  attempted  to  be  established" 
and  "heretofore  recognized"  by  the  county  au- 
thorities as  school  districts,  are  validated  in  all 
respects  as  thoogh  they  had  been  duly  and  legal- 
ly established  in  the  first  instance,  which  became 
effective  in  July,  1913,  being  retrospective,  does 
not  apply  to  an  illegal  consolidation  of  two 
school  districts  effected  February  11,  1915. 

[Sd.  Note.— Sy>r  other  cases,  see  Schools  and 
Sclmol  DistricU,  Ont  Dig.  S  55;    Dec.  Dig. 

4.  Schools  Awn  Schooi.  Distbiots  «=>33  — 
OOBATIVB  Pbovibion  OP  Statotb— Applica- 

TIOW.  ■ 

A  curative  act  validating  school  districts 
previously  established  and  recognized  will  not 
be  construed  to  validate  the  action  of  the  coun- 
ty commisSitHiers,  in  consolidating  two  districts 
illegally,  which  was  a  fraud  upon  the  rights 
of  residents  and  taxpayers  in  one  of  t^  fwmer 
districts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  65;  Dec.  Dig. 
Cs»33.] 

Appeal  from  District  C!ourt,  Toakum  Coun- 
ty;  W.  R.  Spencer,  Judge. 

Suit  for  injunction  by  George  Cleveland 
and  another  against  J.  T.  Gainer  and  oth- 
ers. From  an  order  dissolving  a  temporary 
injunction  In  vacation,  petitioners  appeaL 
Beversed  and  remanded. 

W.  H.  Bledsoe,  of  Lubboch,  jfor  appellants. 
G.  EX  Lochhart,  of  Tahqka,  and  Kimbrough, 
Underwood  &  Jacksoo,  of  Amarlllo,  for  ap- 
pellees. 

HALL,  J.  This  Is  an  appeal  from  am  or- 
der of  the  district  Judge,  dissolving  a  tem- 
porary Injunction  In  vacation.  Appellants, 
George  Cleveland  and  Le  Boy  McCravey,  as. 
plalntifiCs,  presented  their  petition  for  injunc- 
tion to  the  district  Judge,  in  which  It  is  al- 
leged, in  substance :  That  they  are  residents, 
of  Yoakum  county.  That  the  defendant  J.  T. 
Gainer  Is  the  duly  elected,  qualified,  and  act- 
ing coimty  Judge  of  said  county.  That  D. 
B.  Tingle,  S.  J.  Dixon,  P.  Z.  Conrad,  and  Pat 
McHugh  are  the  duly  elected,  qualified,  and 
acting  county  commissioners,  and  with  said 
Gainer  constitute  the  commissioners'  court  of 
said  county.  That  J.  C.  Keller  Is  the  duly 
elected,  qualified,  and  acting  tax  collector  of 
said  county.  That  Toakum  county  is  a  duly 
organized  county,  and  now  has,  and  at  vari- 
ous dates  shown  bad,  a  population  of  less 
than  10,000.  Thst  after  the  organization  of 
sold  county,  In  1908,  the  commissioners'  oourt 
thereof,  in  the  proper  discharge  of  their 
duties,  divided  said  county  Into  common 
school  districts.  That  cmumon  school  dis- 
trict No.  1  was  created  In  the  northwest 
corner  of  said  county  so  as  to  Include  about 
275  sections  of  land.  That  common  school 
district  No.  3  wias  created  In  the  southwest 
corner  of  said  county  so  as  to  contain  about 


#S»P<#'«tbCT  4sSM  ■*• 

184&W^-«8 


topio  4Dd  KKT-MeuBBR  IB  all  Ksy-Nombersd'DtKMU  and  iBdMM 

Digitized  by  LjOOQ  IC 


694 


184  SOUTHWESTERN  BEPOBTEB 


d 


166  sections  of  land.  That  said  common 
school  district  No.  3  continued  to  exist  with 
said  boundaries  from  its  creation  until  Feb- 
ruary 11,  1915,  when  said  commissioners' 
court  entered  an  order  consolidating  it  with 
common  school  district  No.  1,  to  be  there- 
after known  as  common  school  district  No. 
1;  said  consolidated  district  Including  terri- 
tory 30  miles  In  length,  extending  from  the 
north  to  the  south  line  of  the  county  and  at 
its  widest  point  being  16  miles  east  and 
west.  That  it  contains  a  large  portion  of 
the  best  lands  in  said  county.  That  the 
town  of  Plains,  a  village  of  less  than  500 
people,  is  situated  on  section  No.  427,  in 
said  original  common  school  district  .No.  1, 
near  the  center  of  said  county  north  and 
south  and  about  14  miles  east  of  the  west 
line  of  said  county.  That,  at  the  time  of 
the  attempted  consolidation  of  said  districts, 
district  No.  1  had  a  scholastic  population  of 
about  54,  and  district  No.  3  bad  a  scholastic 
population  of  about  6,  and  said  consolidated 
district  now  has  a  scholastic  population  of 
about  75.  That  the  school  building  for  com- 
mon school  district  No.  1  was  situated  in  the 
town  of  Plains,  and  is  now  used  for  said 
consolidated  district  That  plaintiff  George 
Cleveland  is  a  bona  fide  resident,  taxpayer, 
and  voter  in  said  county,  and  together  with 
his  wife  and  children  lives  on  section  No.  643 
in  district  No.  3,  about  14  miles  from  the 
town  of  Plains,  by  section  lines.  That  plain- 
tiff Le  Roy  McCravey  is  a  bona  fide  resident, 
taxpayer,  and  voter  In  said  county,  and  with 
his  wife  and  children  lives  on  section  No.  582, 
in  said  district  No.  3,  about  12  miles  from 
the  town  of  Plains,  by  section  lines.  That 
each  of  said  plaintiffs  owns  the  land  upon 
which  he  resides  and  has  owned  the  same 
and  resided  thereon  for  many  years  prior 
to  the  attempted  consolidation  of  said  two 
sdiool  districts.  That  at  the  time  of  the  at- 
tempted consolidation  of  said  districts  said 
county  had  a  population  of  less  than  2,000. 
That  the  county  has  a  great  deal  of  fine  land 
and  should,  within  a  few  years,  contain  many 
settlers.  That  said  district  No.  3  is  equal 
in  quality  and  desirability  to  any  other  t>or- 
tion  of  said  county  and  should  well  support 
a  large  population,  as  the  county  settles  up, 
and  now,  and  in  the  future,  will  demand 
and  be  entitled  to  public  schools.  Independ- 
ent of  those  existing  in  the  town  of  Plains. 
That  such  action  of  the  commissioners'  court, 
in  consolidating  said  districts,  was  at  the 
request  of  the  citizens  of  the  town  of  Plains, 
and  those  residing  in  the  immediate  vicinity, 
and  over  the  protest  of  these  plaintiffs  and 
a  large  majority  of  the  residents  of  said  dis- 
trict No.  3.  That  such  action  was  for  the 
sole  purpose  of  building  up  a  school  at  the 
town  of  Plains,  regardless  of  the  fact  that 
it  would  deprive  plaintiffs  and  the  other  resi- 
dents of  their  district  of  a  school  for  their 
children,  and  compel  them  to  either  move  to 
a  school  community  or  to  another  oount; 


that  they  might  have  the  advantages  a 
school  for  their  children,  such  as  is  gi 
anteed  them  by  tlie  law.  That  such  act 
the  commissioners'  court  was  without 
thortty  of  law  and  in  contravention  of 
laws  of  this  state.  That  said  consollda 
of  such  districts  for  the  benefit  of  the  scl 
at  Plains  was  in  fraud  of  the  rights  of  pi 
tiffs  and  the  other  residents  of  district 
3.  That  after  audi  consolidation  the  c 
missloners'  court  of  said  county  received 
entertained  a  petition  from  the  dtisem 
the  town  of  Plains  and  ordered  an  elec 
to  determine  whether  or  not  bonds  in 
sum  of  $6,000  should  be  issued  for  buil( 
a  schoolhouse  for  said  district  In  the  b 
of  Plains.  Upon  said  order  said  election 
held,  and  36  votes  being  cast  for  such  bo 
and  20  votes  against,  on  May  11,  1915, 
election  was  declared  In  favor  of  the  i 
ance  of  the  bonds  and  an  order  entered 
cordingly.  That  said  bonds  are  not  yei 
sued,  but  the  commissioners  are  threaten 
to  issue  and  sell  the  same,  whidi.  If  d 
will  fix  said  district  so  that  the  Umits  tt 
of  cannot  be  reduced  during  the  20-year8' 
riod  provided  for  the  maturity  of  said  bo 
That  at  said  time  the  court  ordered 
levied  a  tax  of  nine  cents  on  the  $100  va 
tlon  of  all  property  In  said  district  for 
purpose  of  paying  the  interest  on  and  ci 
Ing  a  sinking  fund  for  the  payment  of  : 
bonds.  That  in  obedience  to  said  order 
tax  assessor  of  said  county  assessed 
tax  against  all  property  In  said  consolidi 
district,  including  that  owned  by  plaini 
and  that  same  now  appears  on  the  tax  i 
of  said  county  as  due  by  these  plaintiffs 
other  taxpayers  of  said  district,  and  Is, 
will  continue  to  appear  as,  a  lien  aga 
the  property  owned  by  plaintiffs  for 
amount  appearing  to  be  due  by  them.  1 
thereafter  the  citizens  of  the  town  of  PI 
petitioned  the  said  commissioners'  cour 
order  an  election  for  the  purpose  <rf  d« 
mining  whether  or  not  a  special  tax  sbi 
be  levied  against  all  property  in  said 
trlct  for  the  support  of  said  school,  i 
election  was  ordered  and  held,  and  an  oi 
entered  declaring  said  election  had  can 
and  said  court  thereupon  levied  a  spc 
tax  for  the  maintenance  of  said  school,  i 
tax  bdng  for  90  cents  on  the  $100  valnat 
and,  under  the  direction  of  said  court, 
county  tax  assessor  assessed  said  tax,  i 
ed  same  upon  the  laiOa  of  said  coanty, 
same  now  appears  as  being  due  by  tl 
plaintiffs  and  the  other  taxpayers  of  i 
district,  and  will  continue  to  appear  ■ 
lien  against  th^r  property  for  the  amc 
claimed  to  be  due  by  them.  Tliat  defeni 
Keller,  aa  tax  collector  for  said  count; 
demanding  and  attempting  to  ooUect  I 
said  tax  levies  from  theae  ptalntUCs  and 
otter  taxpayers  of  aaid  district  That  pi 
tiffs  own  their  property  In  said  district 
desire  to  pay  ^lelr  taxes  thereon,  Iwt  i 
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coUeetor,  acting  under  tbe  orders  and'  direc- 
tion of  said  oommliaicHierti'  court,  refuses  to 
take  the  taxes  legally  dne  by  plaintUts  witb- 
ont  tbelr  paying  said  special  tax  bo  levied, 
which  they  claim  to  be  unlawfully  assessed 
against  them.  That  the  acts  of  said  com- 
missioners' court.  In  so  oonsi^datlng  said 
district,  in  ordering  said  bond  election,  in 
levying  said  special  tax  to  pay  the  Interest 
and  sinking  fund  thereon,  and  in  levying 
said  special  tax  for  the  support  of  the  school 
in  said  consolidated  district,  are  wholly  with- 
out authority  of  law  and  are  In  contraven- 
tion of  the  laws  of  this  state,  and  in  fraud 
of  the  rights  of  plaintiffs,  as  well  as  of  many 
other  taxpayers  of  said  district  No.  8. 

Plaintifla  pray  for  injunction  to  restrain 
the  defendants  Gainer,  Tingle,  Dixon,  Con- 
rad, and  HcHn^  from  issuing  and  selling 
said  bonds,  from  levying  a  special  tax  against 
plaintiffs  or  their  property  for  the  purpose 
of  paying  the  interest  thereon  or  for  creating 
a  sinking  fund  for  their  payment  or  for  the 
support  of  a  school  in  said  consolidated  dis- 
trict, and  from  directing  and  causing  the  de- 
fendant Keller  to  collect  or  attempt  to  col- 
lect said  special  tax  from  eacb  of  tbe  plain- 
tiffs, and  restraining  the  defendant  Keller 
from  demanding  or  collecting  said  special 
tax  from  plaintiffs,  and,  upon  final  hearing, 
that  they  have  Judgment  making  such  in- 
junction permanent  and  setting  auide  the  or- 
der of  said  commissioners'  court  in  eonsidl- 
datlng  said  districts  and  declaring  said  order 
to  be  void,  leaving  said  districts  as  they  were, 
and  legally  are  at  this  time,  and  declaring 
said  special  tax  so  levied  against  these  plaia- 
tlfh  to  be  void  and  of  no  effect,  and  cancel- 
ing the  respective  levies  thereof,  as  against 
plaintiffs. 

Upon  presentation  of  the  petition,  duly 
verified,  to  the  district  Judge,  in  vacation,  on 
January  16,  1916,  he  granted  the  Injunction 
as  prayed  for,  making  tbe  case  returnable  to 
the  Ai^l  term  of  the  district  court  of  Toak- 
nm  county.  Upon  the  filing  of  the  petition 
and  bond,  the  injunction  was  Issued  and 
served.  On  January  28,  IdlO,  the  appellees 
presented  to  tbe  court  in  vacation  their  mo- 
tlcm  to  dissolve  tbe  injunction,  it  being  in 
effect  a  general  demurrer,  whereupon  the 
court  sostained  the  motion  dissolving  the 
temporary  injunction,  but  continued  the  case 
for  hearing  at  the  regular  term.  Appellants 
contend  that  the  injunction  was  properly  is- 
sued, that  the  petition  was  not  subject  to 
general  demurrer,  and  that  the  court  erred 
In  sustaining  the  mottcm  and  diaaolving  tbe 
Injunction. 

[1]  Tbe  first  proposition  is  that  consolidat- 
ing the  two  districts  resulted  in  the  creation 
at  a  district  containing  431  sections  of  land ; 
that  Its  geographical  center  is  more  than  4 
miles  from  tbe  farthest  line  of  the  district, 
and  is  therefore  nnaethorlzed  and  iUegaL 
The  allegations  are  that  the  county  contains 
a  popnlatton  of  lei^  than  10,000. 


The  Acts  of  the  33d  Ijegislatnie,  Regular 
Session,  c.  120  (Vernon's  Sayles*  Ann.  Oiv. 
St  1014,  {  281IS).  relating  to  the  formation  of 
common  s<±o(d  districts,  provides  that  in 
counties  containing  a  population  of  less  than 
10,000  no  common  school  district  shall  be 
organized  or  snrveyed  In  such  a  manner  that 
the  geographical  center  of  the  same  will  be 
more  than  4  miles  from  the  farthest  line  of 
said  common  school  district  The  district  in 
question,  being  30  miles  in  length  and  16 
miles  In  width,  is  clearly  a  violation  of  this 
statute. 

[2]  The  facts,  as  alleged  in  tbe  instant 
case,  show  a  cause  of  action  very  similar  to 
that  presented  to  this  court  In  the  case  of 
MclAugblin  V.  Smith,  140  S.  W.  248,  and 
which  was  reviewed  by  the  Supreme  Court, 
105  Tex.  330,  148  S.  W.  288.  In  botb  opin- 
ions the  right  to  maintain  such  an  action 
was  recognized,  and  the  action  of  the  county 
commissioners  was  declared  to  be  a  nullity. 
The  right  to  enjoin  the  sale  of  bonds  was  up- 
held, and  the  creation  of  the  Emma  district 
was  set  aside.  We^  think  tbe  rules  announced 
in  that  case  are  atoiUcable  here. 

[3J  nie  appellees  ccmtend  that  because 
chapter  128,  supra,  of  tbe  Acta  of  tbe  33d 
Legislature,  ccmtains  this  provision,  "that  all 
school  districts  In  this  state  heretofore  laid 
out  and  attempted  to  be  established  by  tbe 
proper  officers  of  any  county,  and  beretofOre 
recognized  by  said  county  authorities  as 
school  districts  of  said  county,  are  hereby 
validated  in  all  respects,  as  though  they  had 
been  duly  and  legally  established  In  tbe  first 
Instance."  We  are  not  called  upon  in  this 
case  to  pass  upon  the  question  as  to  wheth- 
er it  Is  the  duty  of  the  county  school  author- 
ities to  redlstrict  their  counties  in  accord- 
ance with  the  provisions  of  this  act,  and  shall 
therefore  express  no  opinion  as  to  the  validi- 
ty of  districts  1  and  3,  before  their  consolida- 
tion. It  is  only  the  matter  of  consolidation 
with  which  we  have  to  deal.  The  conaollda- 
Oon  was  effected  February  11, 1916.  Tbe  act 
in  question  became  effective  In  July,  1913. 
The  curative  provision  in  tbe  act  therefore, 
being  retrospective,  does  not  apply  to  the 
consolidated  district 

t4j  Tbe  petition  alleges,  in  substance,  that 
the  acticm  of  tbe  county  commlBsloners,  in 
consolidating  two  districts,  was  a  fraud  upon 
the  rights  of  tbe  petitioners  and  other  pa- 
trons of  tbe  school  residing  in  district  No.  3. 
If  this  allegation  be  true,  a  curative  act 
would  not  be  construed  to  validate  such  a 
proceeding.  We  would  not  Impute  to  tbe 
Legislature  tbe  intention  of  making  that 
valid  which  every  consideration  of  equity 
oondemns  as  fraudulent  aitd  void.- 

We  think  tbe  court  erred  in  dissOlviag  the 
teanpOrary  injunction,  and  the  Judgment  so 
doing  Is  reversed,  and  the  cause  rettumded. 
Reversed  and  remanded. 
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ANOEI/INA  CXJUNTT  LVMBKB  CO.  T. 

HIKES  et  bL    (No.  53.)  • 

<Gourt  of  CWU  Appeals  of  Texas.     Beanmont. 

Jan.  6,  1816.     On  Motion  for  Behearing, 

March  2,  1916.) 

1.  Stifdiations   «=»14(4)— Bvidbhc»-Ohab- 

ACTEB  OF  Title— Limitation. 

Where  the  parties  in  on  action  of  trespass 
to  try  title  agreed  that  the  plaintiff  owned  a  cer- 
tain named  lea^pe,  unless  it  was  divested  by  the 
claimed  limitation  title  of  the  defendants,  who 
by  their  pleas  expressly  claimed  title  by  limita- 
tion only  to  a  part  of  another  leagae,  the  plain- 
tiff was  entitled  to  judgment. 

[Ed.  Note.— For  other  cases,  see  Stipnlations, 
Cent.  Kg.  §  27;   Dec  Dig.  «=14(4}.J 

2.  Judgment  $=3256(1)  —  Puiadino  ®=a3S7 

— CONFOBMITT— NECESSITT. 

A  Judgment  must  conform  to  the  pleadings 
and  the  proof,  and  the  pleadings  and  the  proof 
must  agree. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §|  446,  464 ;  Dec.  Dig.  «=»266(1) ; 
Pleading,  Cent  Dig.  §g  130(^1304;  Dec.  Dig. 
«=»387.] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  A.  B.  Davis,  Judge. 

Action  by  tbe  AngoHna  County  Lumber 
Company  against  L.  B.  Blues  and  others. 
Judgment  for  defMidants,  and  plaintiff  ap- 
peals.   Beversed  and  rendered. 

Mantootb  ft  GolUns,  ot  Lufldn,  and  W.  D. 
OordoD,  of  Beaumont,  for  appellant  W.  F. 
Ooodrlch,  oi  UemphlU,  and  Minor  &  Minor, 
of  Beaumont,  for  appellees. 

MIDDIiBBBOOK,  J.  This  Is  a  suit  In 
trespass  to  try  title,  appealed  from  the  dis- 
trict court  of  Sabine  county,  In  which  appel- 
lant was  plaintiff,  and  L.  B.  Hlnes,  George 
Hunnecutt,  and  hU  wife,  Llllle  Hunnecutt,  G. 
EI  Pratt,  A.  M.  Jones,  George  Tucker,  A.  J. 
Tucker,  and  bis  wife,  Maggie  Tucker,  were 
defendants;  and  by  supplemental  petition 
Elizabeth  A.  Perry  and  W.  D.  Gordon  were 
vouched  in  as  warrantors. 

The  land  involved  is  about  67  acres  of  the 
John  S.  Lacy  league  in  Sabine  county,  Tex. 
Defendants  L.  B.  Hlnes  and  George  Hunne- 
cutt were  disposed  of  by  agreed  Judgments. 
The  following  agreement  constitutes  the  be- 
ginning of  the  statement  of  facts: 

"It  is  agreed  between  the  counsel  for  all 
parties  that  the  plaintiff  has  title  from  the  sov- 
ereignty of  the  soil  to  the  John  S.  Lacy  survey, 
described  in  plaintiff's  petition,  unless  it  is  af- 
fected by  and  divested  through  defendant's  plea 
of  the  statutes  of  limitation  under  the  taiee, 
five  and  ten  years  statutes. 

"It  is  also  agreed  that  as  to  the  warrantor, 
Gordon,  the  Angelina  County  Lumber  Company 
bought  the  land  and  paid  the  consideration  as 
alleged  in  the  pleadings,  at  the  rat^  of  |7.S0  per 
acre  on  27th  of  January,  1906." 

Thus  it  will  be  seen  that  the  only  Issues 
before  the  trial  court  were  the  defiandants' 
pleas  of  three,  five,  and  ten  year  statutes  of 
Umitatlon. 

The  case  was  tried  before  the  court  with- 
out the  aid  ot  a  Jury,  and  the  honoiable  trial 


conrt  ilMmd  in  favor  pt  the  defendants  on 
their  pleas  of  Umitatian  and  rendered  Judg- 
ment in  tfafilr  favor  for  67  acres  ot  the  laud 
sued  for,  81  acres  to  Andrew  J.  Tucker  and 
Us  wife,  and  "about  36  acres"  to  A.  M.  Jones, 
G.  B.  Pratt,  and  W.  F.  Goodrich;  and  in  fa- 
vor of  plaintiff  against  W.  D.  Gordon  upon 
his  warranty  for  the  sum  of  $488.76,  with  6 
per  cent,  per  annum  interest  thereon  from  the 
1st  day  of  April,  19U. 

Numerous  deeds  were  introduced  In  evi- 
dence, aU  of  which  deeds  in  whidi  the  land 
in  question  is  invotred  describes  the  land  as 
a  part  of  the  Moses  Hill  headright  survey; 
but  under  the  agreements  of  the  parties,  and 
our  view  of  tlie  proper  dlspoeltion  of  the 
case,  it  is  not  necessary  to  quote  these  deeds 
at  length. 

The  evidniee  slwws  and  the  honorable  trial 
court  found  that  the  land  in  controversy  is 
on  the  John  S.  Iracy  league  In  Sabine  county, 
Tex.,  to  wbl<9i  tile  plaintiff  has  record  title 
from  the  sovereignty  of  the  soil.  The  ca- 
dence also  shows  that  George  Tucker  bought 
317  acres  of  land  on  the  31st  day  of  Hay, 
1881,  from  George  W.  King,  being  a  part  of 
the  Moses  Hill  headrlgtit  survey ;  but  that  in 
surveying  the  land  66%  acres  of  the  land  in- 
cluded in  his  317  acres  were  tak«i  out  of  the 
John  S.  Lacy  league,  of  whldi  the  plalnUff  is 
owner. 

George  Tucker  testifled  as  to  the  issues  of 
limitations  as  fellows: 

"I  live  on  this  317  acres;  I  moved  there  in 
1881,  and  havQ  Uved  there  all  the  time  except 
about  a  year.  •  •  •  I  lived  on  it  from  1S81 
to  about  three  years  ago.  •  •  •  I  have  gone 
around  this  land.  Of  my  own  knowledge  this 
has  been  identified  there  on  the  ground  since 
1879,  and  I  know  where  the  lines  were  all  the 
time,  and  bought  it  and  went  on  it  in  ISSl, 
moved  on  it  and  made  my  house  on  it,  and 
have  condnaonsly,  from  the  time  I  went  on  the 
land  until  1912,  Uved  on  the  land.  *  *  •  I 
first  cleared  about  49  acres  in  1882.  •  •  ♦ 
Through  all  of  this  time  I  claimed  this  317 
acres  of  land  to  the  metes  and  bounds  as  set 
out  in  the  deed,  and  a*  the  line  was  marked  on 
the  ground,  as  far  back  aa  1878.  I  cultivated 
and  used  the  land  for  myself  all  the  time,  and 
paid  the  taxes  on  the  land  every  year  on  317 
acres,  as  described  ia  the  deed  m>m  George 
King  to  myself,  made  in  1881.  Nobody  else  was 
in  possession  of  the  land  before  I  went  on  it: 
it  was  all  in  the  woods.  The  survey  of  this  3l7 
acres  of  land  was  made  in  1879,  and  I  paid 
the  taxes  on  it  continuously  from  1881  and 
claimed  this  particular  land  during  all  tltat  time. 

*  *    *    I   claimed   the   land   under  my   deeds. 

*  *  *  I  rendered  and  paid  taxes  on  uiis  land 
always  as  on  the  Moses  Hill  survey ;  we  tbouKht 
it  was  on  the  Moses  Hill  survey.  We  knew  tlie 
lines  as  set  down  on  the  Moees  Hill,  and  didn't 
know  that  it  went  over  on  the  John  S.  Lacy, 
and  I  guess  I  never  eWmed  any  land  on  the 
John  S.  Lacy  league.  I  bought  on  the  Mocra 
Hill  and  believed  uiat  was  the  line  and  if  I  got 
over  outside  of  the  Moses  Hill,  I  didn't  know  it. 
It  was  a  mistake  on  my  part  if  I  got  over  on 
the  Lacy  survey,  and  every  one  of  my  tax  re- 
ceipts as  far  as  I  know  read  that  way.  (It  is 
admitted  that  all  the  tax  receipts  caU  for  the 
land  on  the  Moses  Hill.)  I  never  rendered  anv 
land  on  the  Lacy  leogae ;  I  rendered  817  acres 
on  the  Moses  HilL    As  t*  whetiwr  or  not  it  ia 
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a  fact  that  it  was  only  about  Beren  rears  that 

I  put  that  last  few  acres  there  across  the  line, 
that  according  to  Mr.  Arthur's  testimon;  in  the 
line  betweea  the  Moses  Hill  and  the  John  S. 
Lacy  surveys;  I  win  say  that  I  think  it  was 
ten  years  ago.  I  think  it  was  in  January,  1905. 
that  1  cleared  it.  I  think  it  can  be  identified 
that  some  of  it  was  cleared  across  the  line  about 
twelve  years  ago,  but  I  wouldn't  swear  it.  As 
to  whether  or  not  I  would  swear  that  it  was 
done  as  far  back  as  1906,  I  will  say  that  I 
think  it  was,  but  at  that  time  I  didn't  know 
that  I  had  gone  over  on  the  Lacy  league;  I 
didn't  know  anything  about  it.  But  I  did  know 
that  I  claimed  to  the  line,  whether  it  was  on 
the  John  8.  Lacy  or  on  the  Moses  HilL" 

Andrew  Tucker  testified  substantially  as 
did  Ms  father,  George  Tucker,  and  In  addi- 
tion thereto  as  follows: 

"I  heard  Mr.  Arthur  testify  and  know  where 
that  line  runs  as  described  by  him  as  being 
the  north  line  of  the  John  S.  Lacgr  league;  I 
saw  the  stakes  in  the  field  where  be  made  the 
line;  it  cuts  off  a  corner  of  the  southeast  part 
of  the  field;  I  beUeve  it  Is  the  S.  H>.  There  is 
gome  8  or  10  acres  in  tlmt  portion.  That  is 
down  on  the  creek ;  it  might  possibly  lack  a 
little  of  being  that  much,  but  there  is  between 
ten  and  six  acres  of  it  I  can't  positively  fix 
the  date;  but  that  part  of  the  field  has  been 
there  sixteen  or  eigliteen  years.  There  is  a 
little  comer  that  runs  over  on  the  land  in  ques- 
tion, that  has  possibly  not  been  there  over  ten 
years.  •  *  •  Just  a  little  comer,  not  over  a 
quarter  of  an  acre.  We  never  claimed  or  paid 
taxes  on  any  land  except  on  the  Moses  Hill 
survey.  We  thought  all  of  it  was  on  the  Moses 
Hill  and  never  knew,  till  Mr.  Arthur  ran  this 
line,  that  we  were  over  the  line.  This  other 
line  was  supposed  to  be  the  Moses  Hill  line. 
Vr'e  didn't  claim  any  land  outside  of  the  Moses 
HilL  We  claimed  to  that  line  and  thought  it 
was  on  the  Moses  Hill  and  paid  taxes  on  the 
Moses  Hill,  and  if  we  got  off  the  Moses  Hill,  it 
was  a  mistake  on  our  part  When  Mr.  Arthur 
ran  the  line  it  cut  off  a  kind  of  Y-shaped  piece 
<rf  land  south  of  Mr.  Arthur's  line.  *  *  *  I 
didn't  see  Mr.  Arthur  go  over  that  land  and 
measure  It,  and  don't  know  that  that  part  of  the 
field  don't  exceed  more  than  four  acres;  I 
didn't  measure  it  I  mean  that  to  the  best  of 
my  knowledge,  there  is  more  than  four  acres. 
That  is  only  guess  work,  but  to  the  best  of  my 
knowledge  were  would  be  about  six  acres,  and 
possibly  more,  •  •  •  but  I  wouldn't  say  that 
It  amounted  to  six  acres  in  actual  measure- 
ment" 

All  of  the  pleas  of  the  defendants  under 
the  different  statutes  of  limitation  describe 
the  lands  they  are  claiming  as  on  the  Moses 
Hill  survey. 
Appellant's  first  assigned  error  is: 
"Because  the  court  erred  in  rendering  judg- 
ment for  each  of  the  defendants  Tucker,  Jones, 
and  Goodrich,  for  the  specific  interest  by  them ; 
defendants  having  agreed  that  the  legal  title  to 
this  tract  of  land  was  in  plaintiff,  unless  their 
respective  pleas  of  limitation  is  sustained 
by  proof  sufficient  to  warrant  a  judgment  on 
the  statutes  of  limitation  as  pleaded  by 
them.    •    •    •" 

Defendant  Andrew  J.  Tucker's  pleas  of 
limitations  describing  the  land  he  daims 
under  the  three-year  statute  of  limitation  is 
as  follows: 

"Being  817  acres  of  land,  a  portion  of  the 
Moses  Hill  headlight  survey  beginning  at  the 
northeast  oomer  of  George  Uunnecatt's 
land.    •    ♦    •" 

Then  follows  a  metes  and  bounds  descrip- 
tion of  the  land  he  claims.    Under  bis  plea 


of  the  flve-jr^ar  statute  of  limitation,  be  de- 
scribes the  land  he  claims  as  the  land,  "last 
above  described."  "Last  above  described"  re- 
fers to  his  description  of  the  land  in  Ills 
three-year  limitation  plea. 

In  his  plea  under  the  ten-year  statute  of 
limitation  be  describes  the  land  as  "situat- 
ed in  Sabine  county,  Texas,  a  portion  of  the 
Moses  Hill  headright  survey,  described  as 
follows."  Then  follows  a  metes  and  bounds 
description  of  the  land  that  be  claims  under 
his  ten-year  plea  of  limitation.  Goodrich, 
Jones,  and  Pratt  give  the  same  description 
in  their  different  pleas  of  limitations  as  to 
original  survey,  and  In  each  Instance  de- 
scribe the  land  as  on  the  Moses  Hill  survey. 

[1]  The  undisputed  evidence  of  the  sur- 
veyor, Arthur,  and  the  map  made  by  him 
and  Introduced  in  evidence  by  the  defend- 
ants, show  the  67  acres  of  land  in  dispute 
to  be  on  the  John  S.  Lacy  league.  This  be- 
ing true,  we  think  the  agreement  between 
counsel  settles  this  case.  The  agreement  is 
that  appellant  is  the  owner  of  the  John  S. 
Lacy  league  described  in  Its  petition,  unless 
it  is  divested  through  apiwUees'  pleas  of 
limitation.  Hence  the  defendants'  pleas  of 
limitation  must'  be  looked  to  In  order  to 
determine  the  status  and  legal  effect  of  the 
agreement.  These  different  pleas  dispute  a 
claim  by  defendants  to  any  land  on  the  John 
8.  Lacy  league,  for  in  each  instance  they 
claim  on  the  Moses  Hill  survey,  and  do  not 
claim  elsewhere  than  on  the  Moees  Hill  sur- 
vey. 

[2]  Under  these  facts,  the  pleadings  of  the 
defendants  and  the  agreement  of  counsel 
for  all  parties,  quoted  above,  the  appellees 
cannot  recover  any  land  on  the  John  S.  Lacy 
league.  To  do  so  is  to  violate  the  most 
elementary  rules  of  practice^  The  pleadings 
and  the  proof  mast  agree,  and  be  In  harmony 
with  each  other.  If  the  pleadings  and  the 
proof  must  harmonize  with  each  other,  can 
it  be  said  that  a  judgment  can  be  legally 
entered  and  enforced  that  is  contrary  to 
the  pleadings?  We  think  not.  Yet  that  Is 
exactly  what  is  done  in  this  case,  if  the 
judgment  is  permitted  to  stand.  The  de- 
fendants' pleadings  state,  afflrmatlvei}',  that 
the  lands  they  claim  by  limitation  are  on 
Moses  Hill  survey.  Defendants'  counsel 
agree  that  plaintiff  Is  the  owner  of  the  'John 
S.  Lacy  league  as  described  in  its  petition, 
unless  It  Is  divested  of  such  ownership  by 
their  pleas  of  limltatlou  and  the  proof  under 
said  pleas.  Their  pleas  of  limitations  affirm 
that  the  lands  they  claim  by  such  pleas 
are  on  the  Moses  Hill  headright  surrey. 
Such  being  true,  If  they  recover,  they  must 
recover  on  the  Moses  Hill  survey.  The  de- 
fendants' witness,  who  surveyed  and  made 
a  map  of  the  land,  says  the  land  In  question 
Is  on  the  John  S.  Lacy  league,  and  the  copy 
of  the  map  he  mad^  which  is  a  part  of  the 
statement  of  facts  of  this  case,  shows,  con- 
clusively, that  the  land  in  question  is  on  the 
John  S:  Lacy  league.    The  Jn^^ment  awards 
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lands  on  the  John  S.  liacy  league  contrary 
to  the  pleadings  of  the  defendants,  and 
therefore  cannot  be  permitted  to  stand,  and 
appellant's  first  assignment  of  error  Is  sus- 
tained. 

The  second  assignment  of  error  Is  as 
follows: 

"The  court  erred  in  rendering  judprment  for 
either  of  the  said  defendants  upon  the  statute 
of  limitation,  as  pleaded  by  them;  their  pleas 
of  limitatioii  nowhere  claiming  auch  possession 
as  talien  and  held  under  gome  written  memo- 
randum of  title  other  than  a  deed  which  fixed 
the  boundaries  of  their  respective  claims  dnly 
registered  as  required  by  the  statnte." 

Under  this  assignment,  this  proposition 
of  law  is  asserted: 

"An  encroachment  on  the  Lacy'  sarrey  by  mis- 
take, with  no  intention  to  claim  any  of  the 
Lacy,  is  fatal  to  the  plea  of  title  by  limitation." 

The  deeds  Introduced  In  evidence  by  the 
defendants  all  describe  their  lands  on  the 
Moses  Hill  survey.  Their  pleadings  fli  their 
claims  to  lands  on  the  Moses  Hill  survey, 
and  they  testify  that  they  do  not  claim  any 
land  except  on  the  Moses  Hill  survey,  and 
that  If  they  got  over  on  the  Lacy  survey, 
it  was  a  mistake  on  their  part.  Such  being 
tme,  and  it  being  true,  also,  that  the  Judg- 
ment decrees  land  on  the  John  S.  Lacy 
league,  such  Judgment  Is  unwarranted  both 
under  the  pleadings  and  the  proof;  there- 
fore the  second  assignment  of  error  Is  sus- 
tained. 

Two  propositions  are  presented  under  the 
second  assignment  of  error ;  the  second,  pre- 
senting the  law  applicable  to  a  small  en- 
croachment, not  being  sufficient  to  apprise 
the  owner  of  any  adverse  claims  except  as 
to  the  land  actually  inclosed.  Under  our 
disposition  of  the  case,  It  is  not  necessary 
to  discuss  nor  to  pass  npon  this  phase  of  the 
case. 

The  third  assignment  of  error  is  submitted 
as  a  proposition,  and  is  to  the  eETect  that 
the  defendants  Jones  and  Goodrich  cannot 
recover  upon  their  pleas  of  limitations  be- 
cause the  land  they  claimed  was  segregated 
from  the  Tucker  land,  before  Tncker  had 
matured  any  title  by  prescription,  and  after 
it  was  so  segregated,  Goodrich  and  Jones  had 
and  proved  no  sort  of  possession,  and  there- 
fore under  no  phase  of  the  case  could  Jones 
and  Goodrich  recover  under  their  pleas  of 
limitation. 

It  is  not  necessary  for  us  to  pass  upon 
this  assignment  under  our  disposition  of  the 
case.  We  think,  under  the  pleadings,  the 
agreement  by  counsel  for  all  parties,  and 
the  proof  of  this  case,  Judgment  should  have 
been  rendered  for  the  plaintiff;  therefore 
the  cause  la  reversed  and  rendered,  and 
Judgment  Is  here  entered  for  the  plaintiff 
for  the  land  sued  for. 

Beversed  and  rendered. 


On  Motion  for  Behearing. 

Appellees  have  filed  an  exhaustive  motioa 
for  rehearing  In  this  case,  whidi  under  care- 
ful consideration  discloses  no  question  for  re- 
view other  than  this  court  considered  and 
disposed  of  in  the  original  opinion;  and 
we  still  think  that  the  agreement  entered 
into,  as  quoted  in  the  original  opinion,  the 
pleadings  of  appellees,  and  the  undisputed 
evidence  that  the  land  In  dispnte  is  a  dif- 
ferent grant  from  the  grant  specifically 
pleaded  by  appellees,  and  the  testimony  ot 
the  appellees'  witnesses  precludes  a  recov- 
ery by  them.  Authorities:  Davidson  et  al. 
V.  Equitable  Sureties  Company,  96  S.  W. 
787 ;  Tltel  v.  Garland,  99  Tex.  201,  87  S.  W. 
1152;  Holland  et  al.  v.  Nance,  102  Tex.  177, 
114  S.  W.  346. 

The  motion  for  rehearing  la  oyerroled. 


LONGINOTTT  v.  MeSHANB.    (Na  1546.) 

(Court  of  Civil  Appeala  of  Texas.    Texarkant. 

March  2,  1916.    Behearing  Denied 

March  9,  1916.) 

1.  FBAOnS,    SXATnTK    Ol-  «=»118(4)— CONTEACT 

or  Saxs— MEuoBANDTnr— TBLKaBAMs. 
Under  the  statute  of  frauds,  Bev.  St.  art 
3966,  the  agreement  or  memorandum  required 
in  case  of  a  contract  for  the  sale  of  realty  need 
not  be  contained  in  one  instrument,  but  may 
take  the  form  of  telegrams  if,  read  as  one,  they 
present  a  concluded  contract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  <S=>118(4).] 

2.  Vknoob  and  Pubchaseb  «=s>16(1)  —  Cox- 

TBACT  OF  SAI.E— LeTTSBS  AND  TSI^aBAlIS. 

A  letter  intended  to  finally  inform  the  pur- 
chaser that  the  vendor  would  not  take  less  than 
$17,500,  to  which  the  purchaser  replied  that  be 
would  give  that  amount  and'  to  wire  him  at 
once,  and  a  telegram  from  the  agent  that  the 
vendor  accepted  that  amount,  to  which  the  pur- 
chaser promptly  replied  authorizing  the  agent  to 
close  with  the  vendor  for  that  amount,  in  con- 
nection with  a  deed  definitely  describing  the 
realty,  furnished  in  writing  the  essentials  of  a 
written  concluded  contract  of  sale. 

(Ed.  Note.— For  other  cases,  see  Vendor  and  , 
Purchaser,  Cent  Dig.  |  17;  Dec.  Dig.  «=>  I 
16<1).] 

3.  Vendob  and  PTTBCHASEai  ^=s)76— CoimtACT    I 

—  TlUK   FOB   PKBFOBXANCX  —   BXABONABLE     I 

TniB. 

A  contract  for  the  purchase  and  sale  of 
realty  silent  as  to  the  time  of  performance  gare 
a  reasonable  time  for  perfornunce. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  113-118,  126;  Dec. 
Dig.  ®=75.] 

4.  Vendob.and  Pubchaseb  €=s>81— Tucb  fo> 
Pebfobmanck  —  Beabonabu;  Tan  — Qcbs- 

TION  FOB  JUBT. 

Evidence  in  a  purchaser's  action  for  damar- 
es  for  the  breach  of  a  contract  to  sell  certain 
realty  held  to  make  the  purchaser's  failure  to 
perform  within  a  reasonable  time  a  qoeition  for 
the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  186,  137;  Dee.  big. 
«»8L] 
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5.  VSHlXm   AKD    PUBOiaASEK    «=>860  —  PUB- 

craskb's  AoTion  FOB  Dahaoeb— Evidence 

— Dkbd. 

In  such  action,  the  deed  executed  by  the 
vendor  for  the  purpose  of  performance  of  his 
part  of  the  agreement  and  intended  for  deliyery 
to  the  purcliaser  was  admissible  to  establish 
the  contract 

[Ed.  Note. — F<w  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  1043-1046;  Dec.  Dig. 

Iievy,  J.,  dissenting  In  part 

Ai>peal  from  District  Court,  Bowie  Coun- 
ty;  H.  F.  O'Neal,  Judge. 

Action  by  Louis  Longinottl  against  John  P. 
McShane.  Judgment  for  defendant,  and 
plaintiff  appeals.  Rerersed,  and  cause  re- 
manded for  trial. 

The  action  is  by  appellant  to  recover  of 
appellee  damages  for  alleged  breach  of  a 
contract  to  sell  appellant  a  certain  lot  in  the 
dty  of  Texarkana  for  ^17,500  cash.  The  ap- 
pellee urged,  among  other  things,  the  statute 
of  frauds,  requiring  the  agreement,  or  some 
memorandum,  to  be  tn  writing.  At  the  con- 
clusion of  all  the  evidence  the  court  peremp- 
torily Instructed  the  Jnry  to  find  a  verdict 
in  favor  of  the  appellee.  Appellant  seeks 
review  of  the  ruling  of  the  court 

Appellee  resides  inTexarkana,  and  appel- 
lant In  Memphis,  Tenn.  Jas.  A.  Iionginotti 
is  the  son  of  appellant,  and  was  acting  as 
agent  for  his  father.  In  January,  1912,  ap- 
pellee placed  with  J.  M.  Christopher,  a  real 
estate  broker  in  Texarkana,  the  property  In 
suit  for  sale.  Christopher  was  to  receive  an 
agreed  commission  from  appellee  upon  the 
sale.  The  testimony  shows  that  Christopher 
entered  Into  negotiations  with  appellant 
The  following  was  the  correspondence  pass- 
ing In  the  form  of  letters  and  telegrams: 

Letter: 

"Texarkana,  Texas,  February  13,  1912. 

"Mr.  Ijonis  Longlnotti,  %  Pullman  Hotel,  Hot 
Springs,  Ark.— Dear  Sir  and  Friend:  I  was 
talking  to  you  in  regard  to  the  Joe  McShane 
building  on  the  comer  of  Broad  and  Maple 
streets,  which  you  are  ver^  well  acquainted  with 
as  for  location.  I  have  just  been  talking  with 
Mr.  McShane  this  afternoon,  and  he  says  he 
win  take  119,000.00  for  the  property,  so  now 
I  think  it  is  worth  the  money;  go  I  will  leave 
H  to  yon  to  judge  as  to  that.  He  said  he  is  of- 
fered  $200.00  per  month  for  that  building  if 
the  town  goes  wet,  and  he  hasn't  any  lease  on 
it  to  any  one ;  so  now  you  pan  figure  for  your- 
self. 

"if  yoa  think  yon  cannot  pay  the  119,000.00 
yon  will  please  notify  me  at  once  by  mail  in 
regard  to  the  deaL  Hoping,  though,  that  you 
will  decide  upon  taking  Uie  property.  The  Ste- 
vens bnilding  is  sold;  it  was  sold  to  Mitch, 
who,  as  yoa  Know,  is  running  a  lunch  counter; 
it  was  sold  for  $0,100.  I  am  very  sorry  that 
you  did  not  take  it  ss  I  think  same  was  a  safe 
investment;  but  nevertheless  we  cannot  get 
eve^  good  thing  that  comes  along. 

"Hoping  this  will  find  you  and  yonr  brother 
Joe  well  and  enjoying  good  h«Uth,  I  am, 
"Yours  respectfully,     J.  M.  Christopher." 


Telegram: 

"Memphis,  Tenn.,  April  2, 1912. 

"J.  M.  ChriBtopher,  %  Hart  Building,  Texar- 
kana, Texas:     Wire  my  expense  if  Benjamin  or 
McShane  house  sold,  if  not  best  all  cash  price. 
"James  A.  LonginottL" 

Telegram: 

'texarkana,  Texas,  Apr.  3,  1912. 

"James  A.  Longinotd,  Care  Cordova  Hotel, 
Memphis,  Tenn.:  Your  messap^a  received  would 
have  replied  sooner  but  waiting  on  Benjamin 
just  got  him  decide  to  take  eighteen  hundred 
cash,  the  McShane  building  eighteen  thousand 
is  least  can  be  bought  for  please  answer  imme- 
diately if  want  either  building  or  both  my  ex- 
pense. J.  M.  Christopher." 

Telegram: 

"Texarkana,  Texas,  April  4th,  1912. 

"Jas.  A.  Longinottl,  Cordova  Hotel,  Memphis: 
Answer  my  message  yesterday  as  am  holding 
off  other  answer  my  expense. 

"Jas.   Christopher." 

Tel^nram: 

"Memphis,  Tenn.,  April  4th,  1912. 

"Mr.  Jim  Christopher,  Care  Hart  Building, 
Texarkana,  Texas:  Give  McShane  seventeen 
thousand  cash  and  yon  one  hundred  fifty  an- 
swer. James  A.  Longinottl." 

Letter: 

"Texarkana,  Texas,  April  5th,  1912. 

"James  Longinottl,  Esq.,  Memphis,  Tenn.— 
Dear  Sir:  Tour  telegram  received  and  I  have 
just  seen  Mr.  McShane  and  figured  with  him 
and  he  turned  the  $17,000.00  cash  for  the  build- 
ing down ;  he  says  that  he  will  not  take  less 
than  $17,500.00.  He  says  that  wiU  be  the  least 
dollar  that  will  buy  it,  as  the  first  of  the  year 
he  can  get  $100.00  per  month  rent  for  it 

"So  now,  Mr.  Longinottl,  if  you  want  the 
building  you  will  please  wire  me  at  my  expense, 
as  real  estate  is  advancing  rapidly  here,  there 
being  a  great  demand  for  it  on  Broad  Street 

"You  mentioned  the  Benjamin  bnilding;  I 
sold  that  for  $18,500.00  spot  cash  for  Benjamin; 
so  you  see  real  estate  is  picking  up,  and  you 
know  when  you  were  here  some  several  days 
ago  we  went  over  and  examined  this  building 
and  I  told  you  at  the  time  that  this  building 
was  easily  worth  $20,000  as  it  is  corner  prop- 
erty. And  I  still  think  that  it  is  worth  that 
So  now  if  you  are  going  to  buy  this  building 
at  the  price  quoted  you,  you  want  to  decide 
right  away  and  wire  me  at  my  expense.  I  am 
figuring  with  other  parties  on  this  building, 
and  have  got  McShane  down  $250.00  less  than 
I  have  ever  got  him  down  before. 

"Hewing  you  will  decide  to  take  and  wire  me 
to  that  effect,  at  my  expense,  I  am, 

"Tours  sincerely,  J,  M.  Christopher." 

Telegram: 

"Memphis,  Tenn.,  April  6,  1912. 

"Jim  M.  Christopher,  214i^  State  St,  Texar- 
kana, Texas:  wlii  give  seventeen  thousand  five 
hundred  wire  me  at  once  my  expense  I  have  an- 
other deal  to  dose.         James  A.  LonginottL" 

Telegram: 

"Texarkana,  Ark.,  Apr.  6,  1912. 
"James  A.  Longinottl,  Cordova  Hotel,  Mem- 
phis, Tenn. :  Beceived  telegram  just  got  through 
with  McShane  he  accepts  seventeen  thousand 
five  hundred  wire  me  to  close  deal  at  once  with 
McShane.  J.  M.  Christopher." 

Telegram: 

"Memphis,  Tenn.    April  e,  1912. 
"Mr.  J.  M.  Christopher,  214%  (State  St,  Tex- 
arkana, Texas:     AuthoriEe  yon  dose  with  Me- 
Shane  for  seventeen  thousand  five  hendred. 

"Louis  Longinotd." 
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Telegram: 

'Tezarkena,  Texas,  April  9th. 
"Louis  Iionginotti,  Care  CJordova  Hotel,  Mem- 
phis, Tenn.:  McShane  demands  purchase  mon- 
ey to-morrow  morning.  Wire  Mr.  Grim  to  pay 
McShane  on  approval  of  title  your  lawyer. 
Hare  consnlted  Rodgers. 

"J.  M.  Christopher." 

Lettergram: 

"Memphis,  Tenn.    April  0,  1912. 

"W.  R  Grim,  Texarkana,  Ark.  Bought 
through  Jim  Christopher  from  McShane  his 
house  comer  of  Broad  and  Maple  streets  for 
seventeen  thousand  five  hundred,  on  approval  of 
title  by  Rollin  Rodgers  and  yourself  pay  seven- 
teen thousand  five  hundred  to  McShane.  Have 
deed  made  to  Longinotti  and  Campanova. 
Charge  account.  Kindly  act  with  your  usual 
interest  in  our  behalf.    Thank. 

"[Signed]  Louis  Longinotti." 

This  lettergram  was  received  by  Mr.  Grim 
oetween  8:30  and  9  o'clock  a,  m.  of  April  lOth, 
and  read  over  telephone  to  Mr.  McShane. 

Telegram: 

'Texarkana,  Tex.,  Apr.  10,  1012. 

"Mr.  Louis  Longinotti,  Hotel  Cordova,  Mem- 
phis, Tenn.:  Lettergram  received.  Notified  Mc- 
Shane. He  said  he  had  already  sold  property  to 
A.  L.  Ohio.  (Signed]    W.  H.  Grim." 

According  to  the  evidence  given  by  Mr. 
Christopher,  Mr.  McShane  "read  all  these 
telegrams  the  same  as  I  did,  and  advised  me 
to  answer  them,"  and  Mr.  McShane  "anthor- 
Ized  me  to  make  the  price"  stated  in  the  let- 
ter of  April  5th.  Christopher  further  tes- 
tified, in  respect  to  the  telegram  of  Longinotti 
dated  April  6th,  that  he  showed  It  to  Mr. 
McShane  and — 

"he  read  the  telegram  and  held  it  in  his  hand 
I  suppose  five  or  six  minutes,  and  says,  'Well, 
I  will  do  that ;  you  go  and  wire  them  I  will  ac- 
cept it.  I  want  Mr.  Louis  Longinotti's  signa- 
ture to  the  bottom  of  the  reply.' " 

The  reply  was  from  Louis  Longinotti  him- 
self authorizing  Mr.  Christopher  to  dose 
the  deal.  It  was  undisputed  that  appellant 
had  on  deposit,  subject  to  his  check  and  or- 
der, in  the  Texarkana  Natlcxial  Bank,  of 
which  Mr.  Grim  was  president,  more  than  the 
amount  of  the  price  of  the  property,  Appel- 
lee, according  to  the  evidence,  sold  the  prop- 
erty to  A.  L.  Gbio  between  8:30  and  9  o'clock 
of  the  morning  of  April  lOtb.  It  is  nnneces- 
sary  to  further  set  out  the  evidence. 

Mahaffey  &  Keeney,  of  Texarkana,  for 
appellant.  Glass,  Estes,  King  &  Burford,  of 
Texarkana,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  first  assignmrait  of  error  urges  that 
there  were  issues  of  fact  that  should  have 
been  submitted  to  the  Jury  for  decision,  and 
that  the  court  erred  in  giving  a  peremptory 
instruction  against  plaintiff. 

[1]  It  has  been  decided  that  the  agreement 
or  memoranda  required  by  our  statute  to 
prevent  frauds  (article  3965)  need  not  be  con- 
tained in  one  instrument,  but  may  take  the 
form  of  telegrams  if  they,  read  as  one, 
present  a  concluded  contract.  Duble  v.  Batts 
&  Dean,  38  Tex.  813;  Ballwaj  Co.  r.  Sette- 


gast,  79  Tex.  266,  15  S.  W.  228;  Bafle; 
Railway  Co.,  17  WalL  (U.  S.)  108,  21  L. 
6U ;  1  Warvelle  on  Vwidors,  |  101;  20  ( 
254. 

[2]  And  a  majority  of  the  coart  are  of 
opinion  that,  looking  to  the  memoranda 
evidence  in  this  case,  it  may  be  said  I 
there  was  furnished  in  writing  the  es 
tials  of  a  written  concluded  contract  of 
between  the  parties.    In  connection  with 
deed,  which   should  have  been  admittec 
evidence,  there  was  definitely  described 
estate.    The  letter  of  April  5th  may  be 
garded   as   Intended   to   finally    inform 
Longinotti   that,    respecting   the  price, 
McShane  "will  not  take  less   than  $17, 
He  says  that  will  be  the  least  dollar  that 
buy  It."    And  It  may  be  said  upon  recel' 
the  letter  Mr.  Hioni^otto  promptly  rep: 
"Win  give  $17,500,  wire  me  at  once  my 
pense,  I  have  another  deal  to  dose."    1 
there  was  a  definite  offer  to  pay  the  p 
stated  for   the   property.     And    accepu 
may  convert  it  into  a  legal  agreement, 
reply  to  tills  offer  there  follows  the  I 
gram  which  read: 

"Received  telegram,  just  got  through  with 
Shane,  he  accepts  seventeen  thousand  five  1 
dred,  wire  me  to  close  deal  at  once  with 
Shane." 

And  Longinotti  promptly  replied: 
"Authorize  yon  to  close  with   McShane 
seventeen  thousand  five  hundred." 

And  these  two  telegrams  had  the  effec: 
is  thought,  to  accept  the  offer  and  mak 
comiAeted  contract  of  sale.  A  valid  me 
randum  appearing  from  which  it  may  be : 
that  a  contract  of  sale  was  made,  there 
remained  in  the  case,  it  is  thought,  iss 
which  the  court  could  not,  as  a  mattei 
law,  undertake  to  decide  upon,  and  wl 
would  have  to  be  passed  to  a  Jury  for 
cision. 

[3]  The  letters  and  telegrams,  tt  fo 
to  be  authorized  by  McShane,  that  effe 
ated  a  contract  of  sale,  are  silent  as  to 
time  of  performance.  Consequently  the 
trine  of  reasonable  time,  which  applie: 
an  agreement  when  no  time  of  perform! 
Is  spedfled,  would  be  read  into  the 
tract  1  Warvelle  (2d  Ed.)  on  Vendor 
138 ;  2  Page  (Ed.  1905)  on  Contracts,  {  1 
Thus,  If  It  devolved  upon  Mr.  McShane  t( 
the  first  act  toward  performance  of  esecui 
and  tendering  a  valid  deed,  he  had  the  rl 
to  a  reasonable  time  in  which  to  do  so.  . 
likeiwlfse  Mr.  Longinotti  would '  have 
right  to  a  reasonable  tim6  from  the  dat< 
the  contract  within  which  to  put  him 
in  a  condition  to  perform  his  part.  Nell 
Mr.  McShane  nor  Mr.  Longinotti  would  b 
default  under  the  contract,  or  entitled 
abandon  the  contract,  t>efore  a  reasoni 
time  for  performance  elapsed. 

[4]  What  constitutes  a  reaaooable  ti 
prompt  action  being  contemplated,  mnsl 
each  particular  case  depend  upon  the  sii 
tlon  of  the  partlesi  ocmaiderlng  the  drc 
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stances  attending  the  performance.  In  order, 
therefore^  for  appellee  to  predicate  the  right 
fo  abandon  the  contract,  the  court  should 
have  been  authorised  to  say,  under  all  the 
circumstances,  as  a  matter  of  law,  that  a 
reasonable  time  for  performance  had  elapsed 
and  Mr.  Longlnotti  was  In  default  at  the 
time  of  the  sale  of  the  property  by  McShane 
to  Ghlo.  It  is  thought  that  the  court  could 
not  so  declare  as  a  matter  of  law.  It  would 
appear  that  appellee  was  ready  and  offering 
to  perform  on  April  8th,  and  directing  that 
a  telegram  be  forwarded  to  appellant  at 
Memphis,  Tenn.,  demanding  performance  on 
his  part  by,  according  to  Christopher's  evi- 
dence, 9  o'clock  a.  m.  of  April  10th.  Regard- 
ing this  telegram  as  evidence,  as  it  is,  of  a 
request  or  demand  by  McShane  that  the  pur- 
chaser hasten  the  performance,  the  purchaser 
upon  receiving  this  notice  coold  fairly  ex- 
pect to  perform  by  and  at  that  time.  And 
the  reply  telegram  of  Longlnotti  to  Mr. 
Grim  could  not  be  taken  as  conclusive  of  an 
intention  not  to  perform  at  the  time  set  by 
McShane,  If  he  did  set  that  time,  for  the 
other  tesQmony  of  Longlnotti  is  that  be  was 
ready,  willing,  and  able  to  perform  at  all 
Umes.  All  this,  therefore,  was  sufficient  evi- 
dence to  require  the  jury  to  decide  whether 
or  not  tbere  was  a  breacb  or  failure  by  Lon- 
glnotti. 

rs]  It  ia  concluded  that  the  deed  executed 
by  McShane  on  April  8th  should  have  been 
admitted,  because  the  evidence  shows  it  was 
executed  for  the  purpose  of  performance  by 
McShane  of  his  part  of  the  agreement  and 
was  Intended  for  delivery.  The  deed,  in  con- 
nection with  the  correspondence,  sufficiently 
furnished  in  writing  memoranda  of  definitely 
described  real  estate.  McCoWn  v.  Wheeler, 
20  Tex.  372;  Byan  v.  United  States,  1S«  U. 
S.  68,  10  Sup.  Ot  913,  34  L.  Bd.  447. 

The  writer  does  not  agree  that  the  letters 
and  telegrams,  considered  as  if  blended  into 
one  and  signed  by  the  parties,  Import  a  pres- 
ent concluded  contract  in  writing  of  sale  of 
the  property.  If  the  memoranda  relied  on, 
consisting  of  the  letters  and  telegrams,  do 
not  show  a  concluded  agreement,  then  there 
was  no  completed  agreement  in  any  writing, 
and  the  statute  of  frauds  would  have  appli- 
cation. The  deed,  if  in  evidence,  shows  on 
its  face  a  different  agreement.  The  letters 
and  telegrrams  show  on  their  face  a  series  of 
connected  correspondence,  in  which  the  par- 
ties were  merely  endeavoring  to  agree  upon 
a  price  and  then  afterwards  formally  enter 
into  a  contract  of  sale  of  the  property.  The 
telegram  of  April  6th,  sent  by  the  son  of  ap- 
pellant to  the  real  estate  broker,  was  dear- 
ly a  reply  only  to  the  letter  of  the  real  es- 
tate broker  sent  the  day  previous.  And  the 
words  ef  the  telegram,  "Will  give  seventeen 
thousand  and  five  hundred,"  were  only  in- 
tended, as  explained  by  the  writing  of  the 
letter,  as  the  manifestation  of  assent  on  the 
part  of  Longlnotti,  given  to  the  real  estate 
broker,  that  tike  price  stated  was  satisfactory 


and  that  be  was  vllllng  to  come  up  to  that 
price.  And  so  understanding  that  the  word- 
ing of  the  telegram  intended  only  willingness 
to  pay  that  price,  the  real  estate  broker  then 
further  communicated  with  the  son  of  appel- 
lant aaytog  to  the  effect  that  he  had  notified 
the  owner  of  the  property  of  the  williugness 
to  give  that  price,  and  that  the  owner  (Mc- 
Shane) Indicated  acceptance  or  assent  to 
sqch  price,  and  to  therefore  "wire  me  [real 
estate  broker]  to  close  deal  at  once  with  Mc- 
Shane." Appellant  himself,  and  not  his  son 
for  him,  then  promptly  "wired"  to  the  real 
estate  agent,  "Authorise  you  close  with  Mc- 
Shane for  seventeen  thousand  five  hundred." 
Was  this  the  expression  of  a  present  com- 
pleted contract  according  to  the  Intent  and 
understanding  of  the  parties  at  the  time  these 
latter  telegrams  were  sent  and  received? 
The  word  "deal,"  as  used,  evidently  refers 
to  final  agreement  in  particulars  of  the  trade 
or  contract  for  the  property  then  in  open 
negotiation  between  the  parties.  And  aji- 
thorizing  a  third  person  to  act  for  the  pro- 
posed buyer,  as  Longlnotti  did,  with  the  sell- 
er, to  "close  deal"  or  trade,  la  inconsistent 
with  the  intention  of  having  or  understand- 
ing there  was  any  present  agreement  complet- 
ed and  concluded.  The  parties  by  the 
phrases  "close  deal"  and  "authorize  you  close 
with  McShane"  contemplated,  in  the  light 
of  their  acts,  further  mutual  transactions  or 
agreement  in  respect  to  the  property  in  order 
to  have  and  conclude  a  mutual  agreement  or 
contract  of  sale  between  them.  If  the  par^ 
ties  did  not  by  the  telegrams  Intend  to  make 
a  present  agreement,  the  law  cannot  and  does 
not  give  the  memoranda  the  legal  effect  of  a 
present  agreement  Consequently  the  minds 
of  the  parties  could  not  be  said  to  have  met 
In  complete  and  formal  final  agreement  until, 
according  to  the  language,  the  "deal"  or 
trade  was  closed  or  concluded  by  McShane, 
acting  for  himself,  and  Longlnotti,  acting 
through  Christopher  as  intermediary  or 
agent,  entering  into  final  and  formal  agree- 
ment of  sale  and  purchasa  A  deal  or  bar- 
gain is  not  closed  or- concluded  with  the  sell- 
er and  purchaser,  acting  through  an  author- 
ised intermediary,  until  such  agreement  Is 
actually  entered  Into  by  the  seller  and  such 
intermediary  or  agent.  If  such  agreement 
was  made  at  all  it  was  not  in  writing  in  any 
form,  as  shown  by  the  evidence. 

But  even  taking  the  view  of  the  majority 
— that  the  words  "McShane  accepts"  ^ould 
be  construed  as  having  the  legal  effect  of 
a  completed  contrart  by  acceptance  of  a 
proposal  of  Longlnotti — then  it  would  fol- 
low, I  think,  that  the  further  wording,  "au- 
thorize you  close  vrith  McShane  for  seventeen 
thousand  five  hundred,"  would  necessarily  be 
construed  as  Louginotti's  appointing  Chris- 
topher as  his  agent  to  finally  carry  out  or 
perform  the  terms  of  sale.  If  the  parties 
knew  a  contract  was  already  effected  be- 
tween them,  the  phrase  "close  deal"  was 
meant  to  accomplish  a  diange  from  one  of 
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the  parties  to  the  other  of  Interest  or  title 
to  the  prpperty.  In  the  performance  of  the 
completed  terms  of  sale  by  Longlnottl,  acting 
through  Christopher,  there  were  only  the  acts 
of  receiving  the  deed  from  McShane  and  pay- 
ing over  the  money.  According  to  the  evi- 
dence Longlnottl  had  the  money  in  the  hank 
at  Texarkana.  And  according  to  the  evi- 
dence McShane  tendered  the  deed  to  Chris- 
topher; and,  falling  to  pay  over  the  pur- 
chase price,  as  Longlnottl,  or  Christopher  for 
him,  did,  McShane  demanded  of  Christopher 
the  money.  Christopher,  as  agent  of  Lon- 
glnottl, Informed  his  principal  of  the  demand 
of  McShane;  and  Longlnottl,  Instead  of  au- 
thorizing the  bank  to  pay  unconditionally  the 
money,  superadded  terms  not  agreed  upon. 
The  court  could  have  said,  as  a  matter  of 
law,  that  a  reasonable  time  necessary  to  re- 
ceive a  deed  and  pay  the  money  had  elapsed, 
and  that  Longlnottl  by  his  telegram  was  not 
ready,  willing,  and  prompt  to  execute  bis 
part  of  the  contract,  even  if  McShane  had 
not  waited  until  precisely  0  o'clock  of  April 
10th. 

Judgment  reversed,  and  the  cause  remand- 
ed  for  trial. 


AliDRIOGB  et  al.  v.  HAMUN  et  aL* 
(No.  886.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  4,  1016.    Rehearing  Denied 

March  22.  1&16.) 

1.  ELBCTI0N8  €=>83—VoTEE8— Right  lo  Voth; 
— Poix  Tax. 

Where  an  elector  on  the  Ist  day  of  Janu- 
ary, 1912.  was  subject  to  payment  of  a  poll  tax 
and  failed  to  pay  the  same,  his  vote  at  an  elec- 
tion October  18,  1013,  la  properly  rejected. 

[Ed.   Note. — For   other   cases,    see    Elections, 
Cent  Dig.  {$  T7-«l;   Dec.  Dig.  <8=»83.] 

2.  EtKcnoNS   e=>94^V0TEB9— Conviction. 

Where  a  voter  had  been  convicted  of  felony 
and  his  sentence  suspended  under  Acts  32d  Leg. 
c.  44,  which  was  held  unconstitutional,  the  sus- 
pension was  void  and  the  voter  was  not  quall- 
ned,  not  having  been  pardoned. 

[Ed.   Note.— For   other   cases,    see    Mectlons, 
Cent.  Dig.  i  01;  Dec.  Dig.  «=»04.] 

3.  Elections    «=a295(l>— Votbbs— Bvidenck. 

Where  the  vote  of  two  Mexicans  was  ques- 
tioned, testimony  that  the  precinct  in  which 
they  Uved  was  sparsely  settled,  that  no  other 
Mexicans  lived  there,  and  that  such  persons  had 
not  resided  there  for  sufficient  time  to  vote,  is 
admissible  and  will  support  a  finding  rejecting 
their  ballots. 

[Ed.   Note. — For  othw  cases,    see   Elections, 
Cent  Dig.  I  297;   Dec.  Dig.  <8=>2e5a).] 

4.  EiJ!cnoNS  «=372— VOTKBs— Residenot. 

Where  one  whose  ballot  was  rejected  owned 
a  farm  in  the  county  and  intended  to  return 
whenever  he  oould  find  some  one  who  would  live 
with  and  care  for  him,  the  ownership  of  the 
farm  did  not  constitute  a  residence,  it  appearing 
that  he  actually  was  In  another  county. 

[Ed.   Note. — For   other   cases,    see    Elections, 
Cent  Dig.  H  67,  68,  70;  Dec.  Dig.  «=>72.] 

5.  Elections    €=>295(li)—V0TEB8— Evidence. 

In  an  election  contest,  evidence  held  suffi- 
cient to  warrant  the  rejection  of  a  voter's  bal- 


lot on  the  ground  that  be  resided  in  another 
state. 

[Ed.   Note.— For  other   cases,   see   IHeetions, 
Cent  Dig.  i  207;   Dea  Dig.  «=92g6(l).] 

6.  Eixcnons  *=»78— Voteks— Resibkncs. 

Where  raie  actually  resided  in  the  coanty 
and  sent  his  children  to  school  there,  the  fact 
that  he  voted  at  a  school  electicm  in  another 
state  and  paid  poll  taxes  there,  it  appearing 
that  he  wanted  to  keep  hla  legal  residence  in 
such  state  to  acquire  puUic  lands,  will  not  pre- 
clude him  from  voting  in  the  county  of  his  resi- 
dence. 

[Ed.   Note.— For   other    cases,    see    Elections, 
Cent  Dig.  {f  60,  70;   Dec.  Dig.  «=>73.] 

7.  Elections  <S=»73—"Votebs— Removal. 

That  a  resident,  in  the  discharge  of  his  dn- 
tles,  temporarily  removed  from  the  county,  be- 
ing assured  by  the  railroad  company  for  which 
he  worked  that  he  would  ba  returned,  will  not, 
where  he  retained  bis  family  home  in  the  coun- 
ty, deprive  him  of  his  residence  therein,  and 
right  to  votfe 

[Ed.    Note.— For  other   cases,    see    Elections, 
Cent  Dig.  {{  60,  70;  Dea  Dig.  «=>73.] 

8.  Elections  fr=»300  —  Votebb  —  Qualifica- 
tions. 

In  an  election  contest,  the  question  wheth- 
er a  voter  had  resided  in  the  county  for  a  suf- 
ficient length  of  time  to  vote,  k«Ia  a  question 
of  fact 

[Ed.   Note.— For   other  cases,   see   Elections, 
Cent  Dig.  H  308-313;    Dec.  Dig.  <9=>300.] 

0.  BueonONS  e=s»72  —  Votebs  —  Quaurca- 

tions. 

A  voter  who  managed  a  business  in  Texas 
took  his  meals  in  a  town  across  the  state  line 
in  New  Mexico,  but  he  slept  and  kept  his  ef- 
fects in  the  building  where  the  business  was 
carried  on.  Held,  that  his  residence  was  in 
Texas  and  he  was  entitled  to  vote  therein. 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent  Dig.  §{  67,  68,  70;    Dec.  Dig.  <8=»72.] 

10.  Elections  ©=^72 — Votbbs— Residence. 
That  a  voter  who  had  resided  in  the  coun- 
ty and  state  tdr  a  suflSdent  length  of  time  in- 
tended ultimately  to  return  to  a  distant  stau, 
does  not  deprive  him  from  acquiring  a  legal  res- 
idence and  the  right  to  vote. 

[Ed.    Note.— For   other    cases,    see    Elections, 
Cent  Dig.  H  67,  68,  70;   Dec  Dig.  «=»72.] 

11.  Elections   *=>73— Residence— Tkicpoba- 
BT  Removal. 

That  one  who  owned  a  farm  in  tiie  conntr 
and  resided  there,  temporarily  removed  during 
a  season  of  drough^  but  returned,  does  not  de- 
prive him  of  his  residence  in  the  county,  and  he 
may  vote  therein. 

[Ed.   Note.— For   other   cases,    see    Elections, 
Gtot  Dig.  U  68,  70;    Dec.  Dig.  «=»73.] 

12.  Elections  «=>73  —  Votebs  —  Tempobart 
IteMovAr. 

That  a  voter  temporarily  removed  from  the 
county,  but  Intended  to  return  and  resume  bnn- 
ness  therein,  does  not,  where  he  retained  his 
home  in  the  county,  work  a  loss  of  residence, 
depriving  hint  of  the  right  to  vote; 

[Ed.   Note.— For   other   cases,    see    Elections, 
Gent  Dig.  U  68,  70;    Dec.  Dig.  «3>7S.] 

13.  Elections  «=»295(1)— Voters— Aohons— 
bvidknck. 

In  an  election  contest,  evidence  htU  suffi- 
cient to  sustain  a  finding  that  a  challenged  voter 
had  a  residence  in  the  county  and  waa  entitled 
to  vote. 

[Ed.   Note.— For   other  cases,   see   Ellections, 
Cent  Dig.  {  287;    Dec  Dig.  <»s>296a).] 
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14.  Elections  «=3234— Votebs— XiviOKNcnE. 
Where  from  practical  coiuiderations  a  voter 

had  changed  his  mind  as  to  his  vote  on  the  ques- 
tion of  a  change  of  the  county  seat,  hia  ballot 
will  not  be  rejected  because  «(  •«beeqtt«Bt  at- 
tempt to  coerce  him  into  voting  as  he  did. 

[Ei.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  205;  Dec.  Dig.  iS=>234.] 

15.  ElXCnORS   «S»295<1)— GONZBST— VOTKB»— 
REaiBERCE— EVIOXNCB. 

In  an  election  contest  where  a  voter's  bal- 
lot was  qnestioned,  evidence  held  sufficient  to 
sustain  a  finding  that  he  had  acquired  reaidance 
in  the  county. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  207;  Dec.  Dig.  <8=»295(1).] 

16.  Ei;CcnoNB    4=>73  —  Coktkbt  —  Votkbb — 
Resiskrcb. 

Where  a  voter,  wliile  waiting  to  get  a  res- 
idence in  a  Texas  town,  temporarily  removed  to 
an  adjacent  New  Mexico  town,  the  fact  of  his 
temporary  residence,  that  he  acted  as  if  he  was 
a  resident  of  New  Mexico,  will  not,  it  appearing 
that  he  returned,  deprive  him  of  his  right  to 
vote  in  Texaa. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  6»,  70;   Dec.  Dig.  «s>78.] 

17.  CowwjiTUTioNAi.  Law  9=935— Ezbbcisi  or 
PowxRS— Mandatobt  Pbotibioks. 

Where  a  power  is  expressly  given  by  the 
Constitution  and  the  mode  of  exercise  is  pre- 
scribed, such  mode  is  exclusive. 

[E!d.  Note. — For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  {  34i^ ;   Dec.  Dig.  <8=335.1 

Appeal  from  District  Court,  Parmer  Coun* 
ty;  D.  B.  Hill,  Jndge. 

Election  contest  by  J.  H.  Aldrldge  and 
otbers  against  J.  D.  Hamlin  and  others. 
From  a  Jadgment  for  defendants,  plaintiffs 
appeaL    Affirmed. 

Oaii  GUlUand,  of  Hereford,  and  Madden, 
TroloTe,  Bybnm  &  PlpUn,  of  Amarlllo,  for 
appellants.  W.  Boyoe,  of  Amarlllo,  and  Sam 
G.  Bratton,  of  OIotIb,  N.  M.,  for  appellees. 

HENDRICKS,  J.  This  case  involves  the 
contest  of  an  election,  over  tbe  removal  of 
the  county  seat  of  Parmer  county,  Tex.,  from 
Farwell  to  Parmerton.  Tbe  county  judge. 
In  announcing  tbe  returns  and  declaring  the 
result  of  the  election,  stated  a  total  of  228 
votes,  110  for  tbe  county  seat  remaining  at 
Farwell,  114  for  ronoval  to  Parmerton,  three 
for  Frlona,  and  one  for  Bovina.  As  can- 
vassed, Parmerton  not  baving  received  tbe 
majority  (Its  vote  being  equal  to  Frlona 
and  Farwell),  tbe  result  was  declared  in 
favor  of  Oie  ooonty  seat  remaining  at  Far- 
welL  The  election  was  ordered  on  Sep- 
tember 15,  1918,  and  beld  October  18,  1013. 

Tbe  district  jndge  concluded  that  tbe  vote 
of  one  of  tbe  boxes  was  Incorrectly  shown 
In  tbe  returns  and  the  ballots  in  that  box 
were  recounted,  and,  after  passing  upon  the 
qdhllfications  of  certain  voters,  challenged 
by  botb  sides,  and  rejecting  two  ballots,  on 
account  of  tbelr  condition,  announced  a 
numerical  result  as  follows :  "For  remaining 
at  Farwell,  100  votes;  for  removal  to  Bovi- 
na, 1  vote;  for  removal  to  Parmerton,  95 
votes ;   for  removal  to  Friona,  3  votes ;"  tbe 


trial  judge  also  declaring,  "tbat  tbe  true 
result  of  said  election  was  In  &vor  of  tbe 
county  seat  remaining  at  FarwelL" 

Tbe  trial  court  sustained  17  cballengea  of- 
fered by  tbe  contestees  as  to  tbe  qoalifica- 
Uons  of  voters  casting  their  ballots  for  re- 
moval to  Parmerton,  wtaldi  were  deducted 
by  tbe  court  from  Parmerton's  vote.  Tbe 
action  of  tbe  trial  court  rejecting  ten  of 
said  voters  Is  not  excepted  to  in  this  court 
Tbe  vpellanta^  however,  attadt  tbe  ruUngs 
of  tbe  court  as  to  tbe  quaUflcatlon  of  tbe  fol- 
lowing voters,  deducted  from  tbe  total  vote 
for  removal  to  Parmerton:  T.  M.  Yelvertoa, 
WUbur  Ford,  A.  J.  Orim,  S.  O.  Deanda,  Meteo 
Bomo,  Jim  Martin,  and  W.  A.  Anderson. 

[1]  W.  A.  Alderson  (er  Axideraon)  was  a 
claimant  of  public  land  In  New  Mexico,  but 
the  court  beld  be  was  In  reality  a  resident 
and  dtlaen  of  Parmer  county,  Tex.,  on  tbe 
theory  tbat  bis  evanescent  visits  to  his  claim 
and  temporary  stay  of  very  short  duration 
In  New  Mexico  did  not  manifest  a  real  Inten- 
tion to  reside  oa  tbe  land,  or  make  tbat 
state  bis  home;  tbat  be  woilsed  for  one  Jer- 
slg,  a  ranch  owner  in  Texas,  continuously 
since  1910,  and  for  a  year  or  more  previous 
to  the  Section  was  foreman  ot  Jeraig's 
ranCb;  tbat  some  time  during  1912  be  re- 
linquished bis  Claim  in  New  Mexico,  conclud- 
ing tbat  be  could  not  make  his  proof  of  oc- 
onpancy.  The  court  bad  the  right  to  con- 
clude tbat  be  ^as  a  resident  of  the  state 
of  Texas,  on  tbe  first  day  of  January,  1912, 
and,  being  subject  to  the  payment  of  a  poll 
tax,  and  not  baving  the  same,  was  not  en- 
titled to  vote. 

[2]  Tbe  court  found  tbat  the  voter  Wilbur 
Ford  was  convicted  of  a  felony  (theft  of 
cattle),  and  his  punishment  assessed  at  two 
years  in  the  penitentiary;  tbat  he  had  not 
been  pardoned,  nor  bis  civU  rights  restored. 
Tbe  trial  judge  had  suspended  tbe  sentence 
of  titis  defendant  under  the  provisions  of 
chapter  44,  Acts  of  the  Thirty- Second  Leg- 
islature. This  act,  aftectlng  this  particular 
question,  was  held  unconstitutional  in  the 
case  of  Snodgrass  v.  State  (Cr.  App.)  150 
S.  W.  162,  41  L.  E.  A.  (N.  S.)  1144,  and  In 
a  companion  case  (Or.  App.)  150  S.  W.  178. 
The  law  was  amended  and  held  constitution- 
al on  account  of  the  elimination  of  certain 
features,  in  Baker  v.  State,  70  Tex.  Cr.  B. 
618,  158  S.  W.  998.  We  are  disposed  to 
follow  the  Court  of  Criminal  Appeals  on 
this  question,  and  hold  tbat  the  sentence  of 
suspension  was  void,  and  tbat  the  voter  was 
not  qualified. 

Deanda  and  Romo,  whose  votes  were  de- 
ducted by  tbe  court  from  Parmerton's  total, 
were  Mexicans.  They  began  to  work  for  the 
railroad  company  on  tbe  section  at  Bovina 
in  September,  1913,  and  left  in  November, 
1913. 

[3]  Another  Mexican,  who  was  a  section 
band  upon  tbe  same  section,  and  who  voted 
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at  the  same  election,  testified  tbat  Deanda 
and  Romo  began  work  at  Bovina  after  he 
(Rubalcoba)  went  there.  Elliott  and  War- 
ren, In  the  employment  ot  the  railroad  com- 
pany, testified  from  the  records  of  the  com- 
pany that  the  Mexicans  began  wtn-k  for  the 
railroad  company  In  Parmer  county,  in  Sep- 
tember,  1013,  and  their  work  ended  In  No- 
vember, 1913.  Bovlna,  where  these  men 
worked,  was  not  a  large  place,  and  the  pre- 
cinct Is  sparsely  settled.  Others  testified  as 
to  their  acquaintanceship  with  the  people  of 
that  section  and  knew  of  no  other  Mexicans 
residing  In  this  precinct,  except  those  work- 
ing on  the  section.  The  testimony,  though 
of  a  negatlTe  character  as  to  the  residence 
of  these  Mexicans  (except  during  the  period 
of  their  employment  as  section  hands),  was 
sufficient  to  exclude  the  time  of  residence 
to  qualify  them  as  eligible  voters.  This 
character  of  testimony  la  permissible  and 
relevant  McCormIck  v.  Jester,  63  Tex.  Civ. 
App.  306,  115  S.  W.  pp.  282,  283. 

The  finding  of  the  trial  court,  as  to  the 
residence  of  Jim  Martin  in  Texas,  making 
him  eligible  to  a  poll  tax,  which  he  failed 
to  pay,  is  so  folly  sustained  by  the  voter's 
own  testimony,  it  is  unnecessary  to  discuss  it. 

[4]  The  voter  A.  J.  Grim,  rejected  by  the 
court,  was  an  old  man,  unmarried  and  unable 
to  take  care  of  himself.  He  came  to  Parmer 
county  in  1906,  bought  some  land  and  im- 
proved it  for  the  purpose  of  making  the  same 
a  tenant  farm  and  home,  "provided  he  could 
get  some  one  there  with  whom  be  could 
stay."  He  woi^ed  at  a  hotel  In  Bovlna, 
Parmer  county,  in  part  pay  for  his  room  and 
board,  until  the  building  was  burned.  In 
the  fall  of  the  year  1912  he  went  to  Hereford, 
Deaf  Smith  county,  staying  at  various  hotels, 
making  occasional  trips  to  Parmer  county, 
to  look  after  his  rents — the  length  of  his 
visits  being  brief.    He  said : 

"I  went  to  Hereford  to  work  at  the  hotels, 
becauee  I  could  not  get  emplo.vment  in  Bovlna 
and  at  no  place  close  to  my  farm." 

Part  of  the  time  while  residing  at  Here- 
ford, he  was  a  hotel  drummer,  meeting  trains 
at  that  place.  His  mode  and  manner  of  liv- 
ing at  hotels  at  Hereford  was  similar  to  that 
at  Bovlna. 

We  are  inclined  to  think  that  his  inten- 
tion to  make  his  farm  home  at  a  time  in  the 
future,  provided  he  could  associate  some 
one  with  him  who  would  care  for  him.  In- 
terposed a  condition  of  expectation  and  con- 
tingency InsuflBcient  to  constitute  a  residence 
on  his  farm  in  Parmer  county,  especially 
after  he  removed  to  Deaf  Smith  county,  if 
the  trial  court  was  disposed  to  take  that 
view  of  it. 

[5]  The  court  clearly  had  a  right  to  re- 
ject the  voter  Telverton.  The  statement  of 
the  evidence  by  appellants,  under  their  thir- 
ty-first assignment  of  error,  shows  that  the 
voter,  beginning  as  early  as  April,  1913,  was 
living  and  earning  a  livelihood  in  Curry 
county,  N,  M.,  though  he  claimed  bia  home 


at  Bovlna,  Tex.  There  Is  no  testimcmy  that 
Telverton  ever  lived  in  Parmer  county,  ex- 
cept the  hearsay  statement  by  one  Bruner, 
for  whom  Telverton  worked,  that  the  latter 
claimed  that  his  home  Was  In  that  county. 
He  married  in  January,  1914,  but  at  least 
to  that  time  was  found  continuously  work- 
ing and  residing  in  New  Mexico.  It  was 
with  the  trial  court  to  decide  the  place  of 
his  residence. 

[8]  As  to  the  challenges  of  contestants,  the 
appellants  herein,  against  some  of  the  votes 
cast  for  Farwell,  and  overruled  by  the  court, 
we  find  as  follows:  lice  Brown  was  a  man 
of  family,  and  proved  his  occupancy  upon 
public  land  in  New  Mexlca  In  February, 
1912,  he  removed  with  his  family  to  Parmer 
county,  occupying  a  rented  farm,  and  later 
moved  to  Farwell,  his  children  enjoying  the 
benefits  of  the  public  schools  and  at  the  time 
of  trial  had  not  returned  with  his  family  to 
New  Mexico.  The  principal  fact  of  resistance 
to  this  vote  Is,  that  Brown,  in  April,  1913, 
paid  a  poll  tax  and  voted  at  a  school  elec- 
tion In  New  Mexico,  stating,  in  substance 
at  the  time  he  voted,  that  he  wanted  to  hold 
his  residaice  there  until  he  received  his 
patent,  and  that  was  why  he  was  voting 
and  paying  his  taxes  there.  The  trial  court 
found: 

"That  his  real  home  at  the  time  he  voted  in 
New  Mexico  was  m  Texas,  and  that  his  claim 
of  residence  in  New  Mexico  was  merely  techni- 
cal and  made  for  the  purpose  of  avoiding  pos- 
sible trouble  in  securing  patent  to  his  land. ' 

We  have  the  personal  presence  of  Brown, 
vrlth  his  family  residing  in  Texas  for  the 
period  indicated,  and  a  portion  of  the  time 
sending  his  children  to  the  public  schools, 
constituting  material  testimony  of  bis  real 
intention  and  real  abode.  The  matter  of 
difference  between  feigned  and  real  residence, 
as  api^ied  to  public  land.  Is  sometimes  easi- 
ly discerned.  The  trial  court  evidently 
thought  this  voter  had  some  peculiar  notion 
that  a  claim  of  residence  in  New  Mexico  was 
necessary  to  obtain  a  patent,  bat  that  such 
manifestations  of  claim  were  not  l>ona  flde. 

[7]  As  to  the  voter  P.  B.  Turner,  we  think 
the  trial  court  would  not  have  t>een  Justified 
In  finding  him  ineligible.  For  several  years 
prior  to  August  1,  1913,  he  had  lived  with 
his  family  in  Farwell,  Parmer  county,  own- 
ing his  own  residence,  and  was  section  fore- 
man for  the  Santa  F6  Railway  upon  that 
date.  On  said  date  he  was  ordered  by  the 
company  to  take  charge  of  the  section  at  Fol- 
som,  in  Potter  county,  Tex.,  and  moved  with 
his  family  in  the  section  house  at  that  place, 
occupying  the  position  of  section  foreman 
until  after  the  election.  He  was  informal 
that  he  was  transferred  to  fill  a  temporary 
vacancy  and  later  would  be  transferred  ba<k 
to  Parmer  county,  and  at  the  time  his  deposi- 
tion was  taken  had  been  ordered  bade.  He 
kept  his  residence  at  Farwell,  unrented.  with 
a  part  of  bia  household   goods  remaining 
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tbereiii,  and  with  an  erftdeoit  intention  to 
maintain  bis  residence  In  Parmer  connty. 

[S]  As  to  the  voter  Frye,  liis  testimony 
on  direct  examinatian,  oonMdered  alobe, 
malces  him  IncHigUde.  He  said  Jie  went  ta 
Farwell  in  January,  1908.  On  csOBs-examina- 
tlon  he  testified  ttat  lie  knew^at  the  tiaoe  lie 
voted  in  the  election  October  18,  191S,  that 
he  should  have  lived  in  Texas  12  moaths  and 
la  Parmer  county  6;  that  he  eame  to  Texas 
from  Arkansas  in  August,  1812,  and  "stmclc" 
Parmer  county  in  September  of  the  same 
year ;  that  he  was  only  in  New  Mexico  long 
enough  to  gather  a  120-acre  crop  and  that 
he  considered  at  the  time  he  voted  that  he 
resided  in  the  state  12  months  and  in  the 
county  6  months  preceding  the  election.  He 
said,  "My  wife  and  I  first  moved  to  Farwell 
from  Grannlfi,  Ark.,  in  September,  1912."  It 
is  shown  that  he  purchased  a  borne  in  the 
latter  part  of  December,  1912,  or  In  Janu- 
ary, 1913,  from  one  J.  B.  Younger,  known 
as  the  Wimberly  place,  situated  in  Farwell, 
and  lived  southeast  of  the  town  before  he 
moved  to  that  proi>erty.  The  period  of  his 
residence  was  a  fact  question  for  the  trial 
Judge. 

[9]  The  findings  of  the  court  as  to  the  vote 
of  N.  B.  Sidebottom  are  as  follows: 

"I  find  'ijiat  he  is  a  single  man;  the  evidence 
does  not  show  where  he  resided  on  January  1, 
1912,  and  as  to  whe&er  he  paid  a  poU  tax  to 
the  state  of  Texas  for  that  year.  He  took 
charge  of  Nobles  Bros,  grocery  house  at  Far- 
well  in  the  spring  of  1913,  or  before.  He  took 
his  meals  in  Texico,  N.  M.,  March,  1918,  to 
September,  191.').  The  evidence  does  not  snow 
where  he  usually  slept  during  the  six  months 
neit  preceding  the  election.  He  did  not  pay  a 
poll  tax  to  the  state  of  Texas,  in  Parmer  coun- 
ty, for  the  year  1912.  I  conclude  as  a  matter 
of  law  that  the  evidence  is  not  sufficient  to  show 
tl.1t  be  is  a  qualified  voter." 

Mrs.  Murphy  and  daughter  testified  that 
the  voter  boarded  at  their  hotel  twice;  that 
he  began  to  board  in  March,  1913,  and  quit 
boarding  September  1;  1913,  and  roomed  at 
their  place  once.  Walling  testified  that  his 
place  of  business  was  close  to  the  Nobles 
Bros,  grocery  8toj«,  and  that  Sidebottom  took 
charge  of  the  business  some  time  in  the 
spring  of  1913;  that  be  noticed  a  trunk  In 
the  ofilce  and  a  cot  by  the  trunk  and  Side- 
bottom  Informed  him  that  It  was  his  bed; 
that  he  often  saw  lights  in  the  ofilce  at  night 
and  that  nobody  worked  there,  except  Side- 
bottom,  who  had  exclusive  controL  Maddox 
testified  that  when  the  voter  was  in  charge  of 
the  Nobles  Bros,  store  In  Farwell,  he  observ- 
ed the  bed  and  a  trunk  in  the  building. 
There  was  no  hotel  in  Farwell,  and  the  towns 
of  Farwdl  and  Texioo  are  in  reality  one, 
divided  by  the  state  boondary^-^Farwell  being 
in  Texas  and  T6Xloo>  In  New  Mexico.  One 
McKay,  who  seems  to  he  a  frequent  witness 
in  this  record,  testified  that  Sidebottom  -^ins 
rooming  in  July,  1918,  with  one  J.  N.  Wil- 
liams, In  Texioo,  and  In  ttat  month,  on  invi- 
tation, be  visited  1)ia  room.  The  trial  Judge 
had  the  iright  to.  reject  the  testimony  of  Mo- 


^Sas,  and  if  be  beliered  Iliat  aidetiottom  took 
bis  meals  in  Texioo,  that  f&ct  Would  not  de- 
pitve  Urn  of  the  rlj^  to  vote.  If  he  residsd 
in  T«za8.  The  testimony. of  Mrs.  and  Miss 
Mnrpby^  tbat  the  voter  roomed  at  thelz  hotel 
once,  is  Insufficient  to  disqualify  tills  voter. 
The  court  oonld  find  from  the  testimony  of 
Walling  and  Maddox  tbat  tbe  voter  used  the 
stoee  as  his  -principal  abode  for  sleeping. 
Wbether  this  voter  resided  in  Parmer  county 
or  some,  other  county  previous  to  tbe  time  be 
took  charge  of  Nobles  Broa  store  is  not 
sbown.  As  to  his  poll  tax,  it  is  merely  shown 
tbat  he.  did  not -pay  one  to  the  state  of  Texas, 
In  Parmer  county,  for  the  year  1912.  Tbe 
record  is  not  satisfactory  on  this  subject,  bat 
we  are  not  disposed  to  reject  the  court's  find- 
ing, consldeilng  the  burden  of  proof. 

110}  The  voter  Dobbins  moved  with  his 
wife  from  Galveston,  Tex.^  to  Gbicago,  HI., 
about  January  l,  1911.  He  had  entered  tbe 
employ  of  the  Capital  Fre^iold  ft  Investment 
Company,  under  contract,  as  land  commls- 
slimer,  whleb  expired  January  1,  1914.  His 
duties  as  land  oHnmissIoner  kept  bim  In  the 
Panhandle  of  Texas,  where  tbe  company's 
lands  were  situated,  the  principal  part  of  the 
time,  and  In  April,  1912,  be  purchased  a  lease 
contract  cm  a  bungalow  in  Frlona,  Parmer 
county,  which  expired  January  1,  1918,  and 
moved  to  tbat  place  with  his  wife  In  ApriL 
He  testified  tbat  they  moved  to  Pamer  conn- 
ty "to  make  it  our  home  during  tbe  rest  of 
the  time  I  was  under  contract  with  the  Cap- 
ital Company."  Before  he  moved  from  Qal- 
veston  bis  furniture  had  been  burned,  and 
when  he  went  to  Chicago  be  bought  filml- 
ture,  rented  a  flat  and  began  to  live  in  that 
city.  He  sublet  the  fiat  In  Chicago,  "for  the 
period  of  six  months  with  tbe  privilege  of 
extension."  He  said,  "We  had  the  flat  in 
Chicago  under  a  lease  and  could  not  get  re- 
leased." He  testified  that  in  October  or  No- 
vember, 1912,  bis  sublessee  did  not  desire  to 
renew  the  lease  for  their  furniture  In  Chica- 
go, and  being  unable  to  heat  the  bungalow 
his  wife  went  to  Chicago,  for  the  winter,  un- 
til tbe  apartment  could  be  sublet,  which  was 
done  in  May,  1913.  In  tbe  spring  of  1918  be 
moved  some  of  bis  furniture  from  Chicago 
and  bought  some,  changing  his  place  of  resi- 
dence from  Frlona  to  Farwell.  There  was 
testimony  of  declarations  by  Dobbins  that 
they  were  "camping  out"  while  in  Texas. 
There  was  testimony  also  of  statements  in  re- 
gard to  Chicago  as  his  home,  and  particularly 
a  declaration  that  he  did  not  claim  bis  resi- 
dence in  Texas,  at  tbe  time  of  a  certain  bond 
election,  held  in  August,  1918,  and  gave  that 
as  his  reason  for  not  voting  at  tbat  election 
In  Parmer,  county. .  Tbe  trial  court  accepted 
Dobbins'  statements  as  to  bis  residence  In 
Texas,  and  unless .  the  statements  that  he 
moved  to  Parmer  county  to  make  his. home 
for'  the  time  he  was  imder  contract  with  the 
company,  would,  iteject  him  as  a  voter,  on  ao- 
count  of  hiS' zeddentie,  tbe  court  had' a  right 
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upon  the  taaUmwiy  to  reoelTe  the  rote.  Ap- 
pellees dte  KcCraiy  on  Blecttona,  8  70,  and 
the  report  of  a  case  of  Cessna 'v.  Meyera. 
found  In  the  appendix  on  page  264,  to  the 
effect  that  where  a  person  goes  to  a  place  to 
work  for  a  stated  period  only,  he  neverthe- 
less acquires  a  residence  there,  If  he  has  no 
other  home  to  which  he  expects  to  return 
when  his  employment  ceases.  Appellees  very 
pertlnentiy  remark  that  If  the  law  were  as 
stated  by  the  appellants,  a  school-teacher,  a 
Methodist  minister  and  other  classes  of  per- 
sons who  are  employed  for  a  stated  period 
of  time,  for  that  reason  alcme,  may  not  ac- 
quire a  residence  and  become  legal  voters. 
Contestants,  of  course,  conple  this  contractu- 
al condition  with  other  testimony  In  regard 
to  Dobbins'  Intention  as  to  a  home  In  Chica- 
go. The  court  resolved  It,  however,  and  un- 
der the  rule  we  are  unable  to  overturn  It. 
See  Langhammer  v.  Munter,  80  Md.  618,  81 
AtL  800,  27  L.  B.  A.  S31 ;  Pedlgo  v.  Grimes, 
118  Ind.  148,  13  N.  B.  702,  703. 

[11]  M.  B.  Tisdell  Uved  In  Parmer  county 
from  1906  to  1911,  Inclusive,  with  his  family, 
owning  an  Improved  farm  near  Farwell.  He 
was  about  76  years  of  age  and  In  the  spring 
of  1012  left  with  his  family  to  Hall  county, 
renting  land  and  raising  a  crop  In  that  coun- 
ty during  the  years  1912  and  1913.  He  re- 
tained his  home  and  farm  In  Parmer  coonty, 
and  conttntied  to  own  the  same  to  the  time  of 
the  election.  On  account  of  a  drought  In 
Parmer  county,  extending  for  a  period  of  4 
years,  he  testified  that: 

"It  became  necessary  for  ns  to  go  where  we 
could  raise  a  money  crop  to  enable  me  to  pay 
out  my  property  at  Farwell,  so  I  moved  temr 
porarily  to  Hall  county  for  that  purpose." 

He  said  he  never  Intended  to  make  the  lat- 
ter county  his  home,  but  Intended  to  return 
to  Parmer  county  and  maintain  his  perma- 
nent home  on  his  farm  near  Farwell,  and  at 
the  time  bis  depositions  were  taken,  he  was 
moving  back  to  the  latter  county.  The  court 
had  the  right  to  receive  him  as  a  voter. 

[1 2]  W.  W.  Stroud  resided  at  Farwell  with 
his  wife  and  children  2  years  previous  to 
the  death  of  bis  wife,  and,  after  the  latter's 
death,  he  removed  to  Amarillo,  employed  at 
different  occuimtions.  He  owned  a  furnished 
home  at  Farwell,  but  removed  a  part  of  his 
household  goods  to  Amarillo,  and  testified 
thht  during  the  year  1913  he  and  his  sons 
were  in  Farwell  frequently  and  spent  a 
great  part  of  the  time  at  that  place;  that 
he  still  owned  his  residence  property  at 
that  time  and  considered  Farwell  as  his  per- 
manent place  of  abode,  intending  to  return 
as  soon  as  conditions  would  permit  and  en- 
gage In  business  at  that  place ;  that  be  did 
not  Intend  to  transfer  his  place  of  permanent 
residence  to  Potter  county  or  any  other  place. 
One  Schrieber  of  Amarillo  testified  that 
Stroud,  while  working  for  him,  from  June, 
1918,  to  and  including  October,  1913,  made 
several  visits  to  Farwell.  Residents  of  Far- 
well  also  testified  to  seeing  Stroud  on  occa- 


sions at  Farwell  dnilng  the  latter's  stay  at 
Amarillo.  On  the  whole,  we  tlilnk  the  court 
had  the  right  to  reject  the  challenge.  Davis 
V.  State,  76  Tex.  420,  12  S.  W.  961;  Bathgen 
y.  French,  22  Tax.  Civ.  App.  489,  65  8.  W.  679. 

[11}  AppeUant's  assignment  in  this  court, 
challenging  the  vote  of  Claude  Bea,  does 
not  question  the  failure  to  pay  a  poll  tax 
for  the  year  1912,  nor  the  lack  of  an  exemp- 
tion certificate  for  tlie  purpose  of  voting. 
The  statement  under  the  assignment  is  as  fol- 
lows: 

"The  voter,  Claude  Bea,  testified  by  depositioD 
taken  on  April  6,  1914,  that  he  was  2&  yean 
of  age,  and  a  single  man;  that  his  occupation 
was  feeding  cattle;  that  on  January  1,  1913, 
he  was  womnf;  for  the  V  V  N's,  and  had  work- 
ed for  them  sutce  October,  1912,  all  the  time 
and  slept  in  Farwell  at  the  ranch;  that  he  work- 
ed for  the  V  V  Ifs  in  Bailey  county,  Tex.,  from 
April  18,  1913,  to  October  18,  1913,  and  slept 
in  Bailey  county,  Tex.,  between  April  18,  1913, 
and  October  18,  1913,  as  regularly  as  he  did 
anywhere  else." 

The  position  is  that  the  oncontroverted  tes- 
timony is  to  the  effect  that  he  usually  slept, 
at  nights,  from  AprU  18,  1913,  to  October  18, 
1913,  in  Bailey  county,  Texas,  and  that  under 
the  statute  his  residence  in  Bailey  county, 
at  least  during  that  period,  disqualifies  him 
as  a  voter  in  Parmer  county. 

The  further  inference  from  the  testimony 
is,  that  this  young  man  owned  a  small  house 
in  Farwell  and  freighted  for  the  V  V  N  ranch, 
and  when  at  Farwell  Uved  at  the  little  house; 
that  he  had  a  bed  and  kitchen  outfit  in  It, 
and  after  he  quit  the  ranch  he  lived  in  the 
two-room  bouse  in  E^rweU.  It  is  not  shown 
how  much  of  the  time  was  spent  in  Farwell 
Willie  engaged  In  freighting  or  other  work, 
nor  the  length  of  time  he  was  engaged  in 
freighting  for  the  particular  ranch.  He  said 
that  between  April  18,  1913,  and  October  18, 
1913,  he  slept  at  nights  in  BaQey  connty  and 
be  did  not  know  as  to  the  time  he  slept  there, 
saying  that  he  did  so  about  as  regularly  as  he 
did  anywhere  else. 

One  Hopping  testified  that  he  became  ac- 
quainted with  Claude  Bea  when  he  was  haul- 
ing cake  for  the  ranch  mentioned ;  that  when 
he  came  for  a  load  at  Farwell  or  Texioo,  he 
would  spend  the  ni^t  in  his  house;  that  no 
one  lived  In  it  except  himself,  and  in  whidi 
he  kept  his  bed  and  camping  ontflt. 

Tlie  testimony  as  to  this  voter  Is  so  indefi- 
nite that  it  is  Impossible  to  form  an  intelli- 
gent conclusion  as  to  the  amount  of  freight- 
ing the  voter  performed  and  the  usual  place 
of  Sleeping,  in  the  performance  of  his  woi^ 
In  connection  with  the  dedudble  fact  tliat  he 
owned  a  house  in  Farwell,  with  a  bed  and 
camping  ontflt  in  same,  using  it  for  a  place 
of  abode  at  times,  we  sustain  tlie  court's  find- 
ing as  to  the  eligibility  of  this  voter.  The 
burden  was  tqxm  appeUants. 

[14]  Quoting  from  appellants'  brief: 

"Contestants  allege  that  T.  O.  Cunning  cast 
his  vote  at  Bovina,  In  predact  3,  for  tite  county 
seat  to  remain  at  Farwell,  that  bis  vote  was  so 
counted,  canvassed,  and  returned,  but  that  said 
vote  was  illegal  and  r<AA  because,  but  for  the 
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intimldatioa  ascl  thnata  of  partisaiiB  of  Far- 
weU,  said  voter  would  have  cast  his  vote  for 
the  county  seat  to  be  removed  to  Bovina." 

It  la  admitted  that  CimnlnK  cast  his  vote 
for  I'ftrwell.  H«  was  engaged  as  a  pumper 
for  the  Santa  Ti  at  BoTiua  station.  He  said 
that  in  a  conversation  Jnst  before  the  elec- 
tion, a  certain  attorney  informed  him: 

"That  we  would  have  to  vote  in  favor  of  the 
railroad  and  they  did  not  want  to  build  a  depot 
at  Parmerton.  *  *  *  It  is  mj  understanding 
that  the  attorney  used  the  words  that  I  would 
"lose  my  job'  during  the  conversation." 

There  was  a  telegram  addressed  to  ttie 
agent  of  the  company  at  Bovina,  signed  by 
one  of  the  higher  officials  of  the  railroad, 
which  the  voter  Cunning  saw  before  he  vot- 
ed. This  telegram  refers  to  some  conversa- 
tion between  the  pumper  and  the  attorney, 
and  the  agent  was  tuBtructed  to  inform  the 
pumper  and  other  employes  that  the  company 
could  not  consistently  advise  them  one  way 
or  the  other ;  but  if  It  was  tbelr  intention  to 
work  to  the  company's  interest,  they  should 
use  their  judgment  as  tQ  the  manner  in  which 
the  coii4;>any  would  be  most  benefited.  Im- 
cas,  the  agent,  testified  that  Cunning,  "was 
possibly  a  Uttle  disturbed  as  to  some  par- 
ties trying  to  make  it  unpleasant  if  we  cast 
our  vote  in  a  certain  way.    I  was  not." 

This  agent  is  still  in  the  employ  of  the 
company,  and  It  is  not  shown  how  he  voted. 
Cunning  further  testified  that  be  was  under 
the  impression  that  if  he  did  not  vote  for 
Farweli  he  would  be  likely  to  lose  his  em- 
ployment with  the  company,  and  that  be  re- 
ceived tiiat  impression  from  both  the  tele- 
gram and  the  conversation.    He  said: 

"I  do  not  remember  whether  I  intended  to 
vote  otherwise  for  Bovina,  but  I  believe  I  did. 


I  was  in  favor  of  Bovina. 


';, ' 


It  is  noted  that  the  ground  of  contest  is 
that  bat  for  the  alleged  intimidation  this 
voter  would  bare  cast  his  rote  for  Bovina. 
The  trial  court,  in  passing  upoa  this  ques- 
tion, could  have  excluded  the  alleged  intimi- 
dation and  could  have  concluded  that  it  is 
not  shown  that  this  Toter  otherwise  would 
have  voted  for  Bovina.  The  telegram  was 
sent  on  the  ITth  oC  October  and  the  election 
was  held  on  the  IStta.  Cunning  fnrther  testi- 
fied: 

"Earlier  in  the  campaign  before  election  day, 
I  had  been  in  favor  of  removing  the  county  seat 
from  Farweli  and  changed  my  intention  after 
I  found  I  could  not  get  it  at  Bovina." 

Then  following  is  a  statement  that  there 
was  something  else  that  influenced  him,  also 
stating  the  conversation  with  the  attorney 
and  the  telegram  mentioned.  The  court 
fomid  Oat  the  eridence  was  InsnfBclent  to 
Show  that  he  was  threatened  with  loss  of  his 
employment,  and  that  he  was  Intimidated 
and  caused  thereby  to  vote  as  alleged. 

It  Is  evident  that  practical  considerations 
had,  as  a  contributing  element,  caused  a 
Change  of  Intention  tn  regard  to  his  vote,  be- 


fore such  conversation  and  telegram,  on  ac- 
count of  the  hopelessness  of  Bovlna's  candl- 
dao(y.  It  is  asserted  that  his  vote  for  removal 
to  Bovina,  under  the  drcumstances,  would 
have  had  the  same  legal  effect  on  the  result  of 
the  Section  as  a  vote  for  ronaining  at  Far- 
welL  Under  jve-existlng  rules,  this  logic 
would  follow;  It  is  unnecessary  to  decide 
the  point  whether  the  testimony  sufficiently 
raises  Intimidation  depriving  Cunning  of  his 
free  will  as  to  any  predisposition  for  Bovina. 

[H]  We  think  the  trial  court  had  the  right 
to  infer  that  0.  B.  Dodson  was  a  voter  in 
Parmer  county,  on  account  of  his  residence 
In  Farweli.  He  moved  to  Farweli  either  in 
1910  or  1911,  and  had  been  engaged  as  a 
clerk  in  a  dry  goods  store  prior  to  May,  1913, 
when  tbe  store  was  burned.  He  continued 
to  work  for  the  same  employer  for  a  month 
or  two  subsequent  to  the  fire,  collecting 
debts.  It  is  inferable  that  the  elements  con- 
tributing to  his  residence  in  Farweli  were 
his  wife's  condition  and  his  ftccesslbility  to 
the  public  school  for  his  children.  He  rent- 
ed a  house  from  one  Nobles,  and  after  the 
cessation  of  employment  in  Farweli  he  made 
a  visit  to  Oklahoma  and  upon  his  return  he 
went  to  his  farm  in  Bailey  county,  testify- 
ing that  at  that  time  it  was  with  the  expec- 
tation of  helping  the  man  employed  on  the 
place  and  getting  his  folks  out  of  town  for 
a  while,  but  with  the  intention  of  returning 
to  Farweli  for  the  purpose  of  schooling  Ms 
children,  and  also  that  his  wife  could  be 
near  a  physician.  When  he  went  to  his  farm 
seven  miles  away  in  Bailey  county,  in  the 
summer  of  1918,  he  left  some  of  his  goods 
in  the  rent  bouse  at  Farweli,  stating  to  Mr. 
Nobles,  the  landlord,  that  either  in  Septem- 
ber or  October  be  desired  the  house  agnin 
and  was  moving  out  temporarily;  that  if 
Nobles  had  an  opportunity  to  rent  the  house 
he  could  put  his  honsehcdd  goods  in  the  barn ; 
that  after  the  election  he  again  con<duded 
to  resume  his  residence  at  the  farm  and  re- 
moved the  balance  of  his  household  goods. 
The  fact  that  he  left  a  part  of  his  house- 
hold goods  at  Farweli  is  Inconsistent  with 
a  resumptlMi  of  permanent  residence  on  the 
farm  and  entirely  consistent  with  the  inten- 
tion of  returning  to  Farweli,  as  a  place  of 
continued  residence.  It  is  suggested  that 
Dodson  does  not  state  that  he  intended  to 
permanently  reside  in  Farweli;  however, 
he  was  contestant's  witness  and  we  are  not 
informed  whether  he  was  ever  asked  such 
a  question.  We  are  unable  to  assume  that 
the  fact  of  leaving  a  part  of  his  household 
goods  in  Farweli  is  merely  evidence  of  a 
simulated  Intention  to  exercise  the  right  of 
suffrage,  l^e  trial  court  had  the  right  to 
weigh  this  testimony,  and  It  is  not  In  such  a 
condition  as  that  we  can  say  that  the  resi- 
dence of  this  voter  during  the  necessary 
period  was  in  Bailey  county,  instead  of  Par- 
mer county. 

As  to  the  vote  of  John  Foster,  contested 
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on  the  gtoimd  of  resldeooe  and  failure  to  pay 
poll  tax,  appellant6'  statement  under  the 
twenty-sixth  assignment  of  error  is  not 
sufficiently  extended.  Analyzing  further  the 
testimony  of  H.  C.  Foster,  tbe  father  of  the 
voter,  and  giving  it  the  permissible  inferences 
In  favor  of  the  court's  findings,  for  the  pur- 
pose of  supporting  it,  a  different  conclusion 
ag  to  the  eligibility  of  John  Foster  can  be 
deduced.  It  would  be  a  repetition  of  rea- 
sons applicable  to  other  voters  already  dis- 
cussed. The  record  does  not  show  that  the 
young  man  was  subject  to  a  poll  tax.  We 
sustain  the  finding. 

[11]  B.  W.  (Shorty)  Stafford  left  Portales 
September  6,  1912,  for  Farwell,  upon  a  pre- 
vious arrangement  with  J.  D.  Hamlin,  of  that 
place,  as  we  infer,  for  employment.  His 
wife  went  to  Friona,  and  in  January  or 
February,  1913,  Hamlin  not  being  able  to 
arrange  a  house  for  them  in  Farwell,  sug- 
gested that  they  move  to  Texloo,  until  a 
house  could  be  "fixed"  for  their  occupancy. 
A  part  of  his  "stuff"  (we  assume  It  was 
household  goods)  was  left  at  Farwell  when 
they  moved  to  Xexico,  and  the  testimony 
strongly  suggests  an  intention  of  returning, 
and  that  the  residence  In  Texico  was  only 
temporary,  except  for  the  following  fact: 
He  said  while  in  Texico  he  started  to  make 
the  race  for  dty  marshal  of  that  place  and 
thought  maybe  he  could  stay  over  there  be- 
cause he  was  not  going  to  get  the  house  in 
FarweU.  He  returned  to  Farwell  prior  to 
May,  1818,  moving  into  the  house  arranged 
for  him.  He  further  testified  in  regard  to 
his  candidacy  for  office: 

"The  reason  I  did  not  contione  to  run  for  city 
marshal  of  Texico  was  because  I  didn't  claim 
Texico  my  home,  and  because  I  didn't  want  it ; 
I  could  not  work  on  this  side  and  hold  office; 
some  of  them  said  I  could  not  run  and  I  don't 
think  my  name  was  ever  put  on  the  ticket." 

While  in  Texico  he  also  managed  the  wa- 
terworks and  operated  a  blacksmith  shop  in 
Farwell. 

We  think  it  can  be  Inferred  that  his  first 
residence  In  Parmer  county  was  an  abandon- 
ment of  his  original  domicile  In  Roswell, 
N.  M.  It  Is  inferable  that  when  he  moved 
across  the  line  into  Texico  (the  two  towns 
being  the  same  except  for  the  boundary)  be 
intended  to  resume  his  residence  in  Farwell, 
leaving  a  part  of  his  household  goods  at  that 
place,  with  an  arrangement  for  the  "fixing" 
of  a  house  for  his  return  and  future  occupan- 
cy— Hamlin  allowing  him  to  use  the  house  In 
Texico  as  a  matter  of  accommodation.  The 
trial  court  could  conclude  that  bis  abandon- 
ment of  an  intention  to  run  for  dty  mar- 
shal was  on  account  of  his  claim  of  residence 
in  B'arweU.    We  oiverrule  the  assignment. 

Other  assignments,  based  upon  challenges 
leveled  against  other  voters  counted  for 
FarweU,  are  unnecessary  to  decide.  We  are 
not  disposed  to  agree  with  the  trial  court 
as  to  some  of  them,  and  others  present  close 


questions,  iaexpedient  to  dlseassL  If  si 
votes  were  deducted  from  Farweil's  total 
is  apparent,  however,  that  Parmerton 
not  receive  the  majority  prescribed  under 
law,  even  it  you  could  assume  that  it  is 
uated  witliin  a  radius  <a  five  miles  of 
geographical  center  of  the  county. 

Appellant's  assignments,  relative  to  q 
tions  of  testimony,  are  unnecessary  to 
cuss  in  detalL  Most  of  them  do  not  afl 
nor  are  connected  with,  the  findings  of 
particular  voters  passed  upon.  If  we  rej 
ed  the  testimony  of  the  railroad  officers 
tifying  from  the  records,  in  regard  to 
two  Mexicans,  it  would  not  change  our  o 
ion  with  reference  to  the  court's  finding! 
to  those  two  voters.  The  question  of 
payment  of  expenses,  as  applicable  to 
particular  voters  discussed  here.j,  could  ( 
affect  the  vote  of  Tlsdell,  which  would 
alter  this  result,  if  the  assignment  were 
talned. 

The  appellants  in  this  case  Introduced 
testimony  of  a  surveyor  as  to  the  geogis 
cal  center  of  Parmer  county.  The  certlfi 
of  the  commissioner  of  the  general  land 
flee,  though  solicited  by  the  county  Judge 
fore  the  election,  was  not  mailed,  recei 
or  recorded  until  after  the  election.  Far 
is  more  than  five  miles  from  the  center, 
a  majority  of  voters  voting  at  an  elec 
could  move  the  county  seat  from  that  p 
to  another  within  five  miles  of  such  cen 
In  such  case  the  center  to  be  detennine( 
a  certificate  from  the  commissioner  of 
general  land  office,  under  the  Constltutio 
well  as  under  the  statute. 

[17]  Appellants'  contention  Is  that  the 
tiflcate  in  this  case  has  no  vitality  undei 
conditions,  and  that  they  could  prove  the 
ter  by  other  and  different  testimony.  " 
an  accepted  nile  of  construction  that  w 
a  power  is  expressly  given  by  the  Cons 
tion  and  the  mode  of  its  exercise  Is  pres 
ed,  such  mode '  is  exclusive  of  all  otl 
Crabb  v.  School  District,  105  Tex.  198,  1^ 
W.  529,  39  U  R.  A.  (N.  S.)  601,  Ann. 
1915B,  114&  In  view  of  the  principle 
the  selection  and  designation  of  county  e 
is  a  political  question,  though  the  cons 
tional  amendment  of  1801  gives  the  dls 
court  power  to  try  all  cases  of  cont« 
election — a  most  Interesting  question  is 
sented,   but  not  decided. 

Judgment  of  trial  court  Is  affirmed. 


COFE&  et  aL  V.  BBVEBLT.    (Now  94:S 
(Oonrt  of  Olvil  Appeals  of  Texas.     Ama 
Maroh  16,  191S.) 

1.  PucADiire  •s>228  —  iNmvDVERiB  Pa 

IHO— Absence  or  Sfbciai.  Sxceftion. 

In  the  absence  of  special  exception,  < 

reasonable  intendment  will  be  indulged  in  I 

of  a  plea. 
[Ed.    Note.— XV>r    other   cases,    see    Plea 

Cent.  Dig.  if  584-500;  Dec.  TUg.  <S=>228.1 
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2.  BUXa  AND   NOTBS  «=»129(1)— Matumtt— 

Election  of  Hoi,deb. 

Where  the  matarity  of  a  note  rests  at  the 
election  or  option  of  the  hoHer,  ontil  such  op- 
tion is  exercised  the  debt,  for  the  fall  amount, 
will  not  be  considered  due. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |§  28S,  281,  286-2dl;  Dec. 
Dig.  «=>129(1).] 

8.  Bills  and  Notes  €=»129(2>— MATtTBiTT— 
Failom  to  Pay  Instaixment  —  Ovebduk 
Patxhint. 

Where  the  failure  to  pay  an  installment 
of  a  debt  ipso  facto  gives  rise  to  a  cause  of  ac- 
tion upon  tne  whole  debt,  it  is  not  the  rule  that 
by  acceptance  of  payment  of  overdue  install- 
ments  or  extension  of  time  upon  an  installment 
the  creditor  waives  the  default 

[Ed.  Note. — For  other  cases,  see  BilJs  and 
Notes,  Cent  Dig.  {§  285,  292;  Dec.  Kg.  <&=» 
129(2).] 

4.  Biixs  AND  Notes  €=3l29(2)  —  Vendob's 
Lien  Note— Option  to  Declare  Due— Es- 
toppel. 
Where  the  holder  of  a  vendor's  lien  note, 
providing  that  failure  to  pay  it  or  any  install- 
ment of  interest  should,  at  the  holder  s  option, 
mature  such  note,  made  an  agreement  wiUi  the 
makers  that  an  interest  installment  mi^ht  be 
paid  subsequently  to  its  due  date,  when  such 
makers  had  realized  funds  therefor  from  the  sale 
of  grain  raised  on  the  premises,  such  holder 
and  bis  assignee  were  estopped  from  declaring 
the  entire  debt  due  and  forpclosing  for  the  mak- 
ers' failure  to  pay  the  installment  of  interest  on 
the  due  date;  the  makers  discharging  their  ob- 
ligation to  -the  assieaee  by  tendering  interest  as 
soon  as  they  learned  of  the  transfer  of  the  note. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fS  285,  292;  Dec.  Dig.  «8=9 
129(2).] 

6.  Bills   and   Notes   9=9129(2)  —   Reucask 

raoM  Payment. 

Where  a  mortgagor  makes  an  honest  but 
ansuccessful  effort  to  find  the  mortgagee  and 
to  tender  him  his  interest  and  is  prevented  from 
ascertaining  the  owner  of  the  note,  the  courts 
have  the  power  to  release  the  mortgagor  from 
the  effect  of  nonpayment  which  would  otherwise 
mr.tare  the  whole  debt 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  286,  292;  Dec.  Dig.  «s> 
129(2).] 

6.  Bxllb  and  Notes  ®=>344 — Aokeement  to 
ExtKND  Tim  POB  Patment  of  Interest- 
Bin  dins  Force  on  Absioneb. 

Where  the  holder  of  a  vendor's  lien  note 
exercised  his  option,  when  an  installment  of  in- 
terest fell  due,  to  declare  the  whole  debt  due  for 
failure  to  pay  the  installment,  an  agreement  by 
such  holder,  after  declaring  the  note  due,  to  ex- 
tend the  time  for  payment  of  interest,  bound  his 
•asigitee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
-Notes,  CenfcWg.  H  866-868;  Dec.Dig.  e=9344.] 

7.  Bnxs  AND  Notes  «=>3]S— Pbecipitatino 
MATUBrrr— Position  ok  Pcbchaser. 

Where  the  pnrchaser  of  a  vendor's  lien  note 
from  tlie  holder  diereof  was  in  possession  of 
facts  which  would  have  led  him  to  knowledge 
that  by  agreement  between  the  holder  and  the 
makers  the  time  for  the  payment  of  an  install- 
ment of  interest  was  extended,  such  purchaser 
stood  in  the  shoes  of  tlie  holder,  and  could  not 
under  the  provisions  of  the  note,  precipitate 
maturity  of  the  wbole  debt  for  failure  to  pay  the 
ioo'allment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  t  754:  Dec.  Dig.  i8=»318; 
Vendor  and  Purchaser,  Cent  Dig.  {  864.] 


Appeal  from  District  Court,  DaUam  Cotm- 
ty;    D.  B.  Hill.  Judge. 

Suit  by  Wm.  Beverly  against  W.  R.  Cofer 
and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Baversed  and  re- 
manded. 

Clifloid  Braly,  of  Dalhart,  and  Ben  H. 
Stone,  of  Amarlllo,  for  appell&nts.  Tatum  & 
Tatum,  of  Dalhart,  tor  appellee. 

HUFF,  C.  J.  Appellee,  Wm.  Beverly, 
brought  this  suit  against  the  appellants,  W. 
R.  Cofer  and  L.  W.  Cofer,  on  a  vendor's  lien 
note,  alleged  to  have  been  executed  on  the 
27th  day  of  February,  1914,  payable  to  John 
F.  Ladd  and  Bemlce  C.  Ladd,  for  the  sum 
of  $2,000,  payable  to  their  order  on  or  before 
five  years  after  date,  with  6  per  cent.  In- 
terest frpm  date,  interest  payable  annually 
at  Dalhart,  Tex.  It  is  provided  In  the  note 
"that  the  failure  to  pay  said  note  or  any 
Installment  of  Interest  thereon,  when  due, 
shall,  at  the  option  of  the  holder  of  said 
note,  mature  said  note,"  and  for  10  per  cent, 
attorney's  fees.  The  vendor's  lien  was  sought 
to  be  foreclosed  on  a  certain  section  of  land. 

It  Is  alleged  that  about  the  day  of 

January,  1915,  John  F.  Ladd  and  Bernlce  C. 
Ladd  sold  and  transferred  Oie  note  to  WIUlo 
C.  Dawson,  for  a  good  and  valuable  consid- 
eration, and  that  about  the  17th  day  of 
March,  1915,  Willie  C.  'Dawson,  joined  by 
her  husband,  6.  W.  Dawson,  sold  and  trans- 
ferred the  note  to  the  appellee  Beverly.  The 
appellants  by  answer  alleged: 

*7hat  on  the  date  said  interest  on  ssid  note 
became  due  and  payable,  to  wit,  February  27, 
1915,  said  note  was  owned  and  held  by  O.  W. 
Dawson  and  his  wife,  Willie  C.  Dawson,  as 
their  community  property,  but  said  qpte  being  in 
reality  indorsed  to  and  held  in  the  name  of  the 
said  Willie  C.  Dawson,  and  that  on  or  about 
the  said  lost-mentioned  date,  defendant  W.  R. 
Cofer,  acting  for  himself  and  defendant  L.  W. 
Cofer,  at  the  instance  and  request  of  the  said 
L.  W.  Cofer,  approached  the  said  G,  W.  Daw- 
son concerning  an  extension  of  the  time  in 
which  the  said  owners  and  holders  of  said  note 
would  require  the  payment  of  said  interest  be- 
fore exercising  their  wtion  of  accelerating  the 
payment  of  said  note  and  accrued  interest 
thereon.  That  the  said  W.  R.  Cofer,  then  and 
tliere  stated  and  explained  to  the  said  G.  W. 
l!>awson  that  if  said  holders  of  said  note  then 
required  that  said  interest  be  immediately  paid, 
defendants  would  immediately  raise  the  amount 
required  and  pay  said  interest,  but  that  it  was 
the  purpose  and  desire  of  defendants  to  pay 
said  interest  from  the  proceeds  of  sale  of  certain 
grain  raised  on  the  lands  and  premises  herein 
sought  to  be  foreclosed  upon,  and  which  grain 
was  then  prei>ared,  and  beinj;  prepared,  for  mar^ 
ket  and  sole.  That  said  grain  would  be  brought 
in  and  marketed  at  Dalhart,  Tex.,  as  soon  as 
reasonably  possible,  and  the  sum  necessary  to 
pay  said  interest  would  be  thereby  acquired  and 
applied  in  payment  of  said  interest  and  request- 
ed that  the  date  of  payment  of  said  interest  be 
extended  to  such  a  future  date  as  would  reason- 
ably enable  defendants  to  so  market  said  grala 
and  so  raise  said  funds.  That  the  said..O,  W. 
Dawson,  then  and  there  for  himself  and  wife, 
Willie  O.  Dawson,  agreed  and  promised  defend- 
ants said  requested  extension.     That  while  no 
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definite  future  dat«  was  then  fixed  and  designat- 
ed at  wliich  said  interest  wag  to  be  paid,  and  to 
which  extension  was  granted  as  aforesaid,  still 
defendants  allege  tliat  20  to  30  days  was  a  rea- 
Bonable  time  in  which  to  have  so  marlceted  said 
grain,  and  farther  say  tliat  it  was  tlien  under- 
stood  and  contemplated  by  the  said  I>aw8on  and 
defendants  tliat  the  time  stated  would  be  requir- 
ed to  so  marlcet  said  grain  and  thereby  raise  said 
interest  money, 'and  that  the  said  Dawson  In- 
tended to,  and  did,  then  and  there,  as  aforesaid, 
extend  the  due  date  of  said  interest  for  the  peri- 
od of  time  mentioned." 

The  appellants  further  allege  tbat  they  re- 
lied on  the  representations  and  agreements 
so  made,  and  were  endeavoring  to  comply 
therewith  when  the  Dawsons  sold  the  note 
to  the  appellee,  that  neither  of  the  Dawsons 
notified  or  advised  appellant  of  the  transfer 
of  the  note  to  appellee,  and  that  appellee 
made  no  presentation  of  the  note  to  the  ap- 
pellants, hut  wrongfully  attempted  to  declare 
the  principal  sum  called  for  then  due  and 
payable.  They  allege  that  they  were  first 
notified  that  J.  R.  Beverly,  a  brother  of  ap- 
pellee, had  purchased  the  note,  and  that  they 
called  on  him  and  were  Informed  that  it  was 
his  brother,  the  appellee,  who  purchased  the 
note,  and  that  he  was  then  out  of  town,  etc., 
and  they  alleged,  substantially,  that  they 
were  unable  to  find  him,  and  the  note  was 
placed  in  the  hands  of  attorneys  by  Beverly 
about  the  ISth  or  19th  of  March,  who  noti- 
fied the  appellants  that  they  held  the  note, 
and  that  they  tendered  the  Interest  due  on 
the  note,  together  with  the  accrued  interest 
on  tliat  sum,  to  the  attorneys,  who  refused 
to  accept  the  same,  and  notified  the  appel- 
lants that  they  would  Institute  suit  for  the 
full  amount.  They  further  alleged  that  it 
would  be  a  great  hardship  on  them  at  that 
time  to  meet  the  entire  obligation,  and  bat 
for  the  agreements  that  they  had  had  with 
Dawson  and  their  Inability  to  find  the  own- 
er of  the  note,  they  would  have  paid  the  In- 
terest at  maturity,  and  that  they  could  have 
done  so  and  would  have  done  so  but  for  the 
fact  that  the  time  for  paying  the  Interest 
was  extended.  They  also  set  up  the  value 
of  the  premises,  and  that  It  would  lie  Inequi- 
table to  sell  the  property  at  this  time,  and 
set  up  their  inability  to  obtain  the  full 
amount  of  the  note,  principal,  and  Interest 
There  was  a  general  exception  to  this  answer 
by  the  appellee,  which  the  court  sustained, 
and,  the  appellants  declining  further  to 
amend,  the  court  rendered  Judgment  for  the 
appellee  for  the  full  amount  of  the  note, 
principal,  interest,  and  attorney's  fees,  fore- 
closing the  lien  on  the  land  securing  the 
same.  From  this  Judgment  the  appeal  Is 
prosecuted. 

[1,  2]  The  plea  of  appellants  Is,  in  Its  na- 
ture, a  plea  to  abate.  The  provision  of  the 
note  is : 

"A  failure  to  pay  said  note,  or  any  installment 
of  interest  thereon  when  due,  shall,  at  the  op- 
tion of  the  holder  of  the  said  note,  mature  said 
note." 


F3}  It  is  alleged  that  the  owner  and  holder 
of  the  note,  when  the  Installment  of  interest 
fell  due,  agreed  to  extend  its  payment  until 
the  thrashing  and  marlieting  of  certain  grain, 
and  that  it  was  understood  It  would  take 
about  30  days  at  the  time  of  the  agreement 
to  do  so.  While  the  allegations  are  not  very 
spedflc,  yet  every  reasonable  intendment  will 
be  indulged  In  favor  of  the  plea  in  the  ab- 
sence of  a  special  exception.  The  only  ex- 
ception presented  and  sustained  is  a  general 
exception.  As  we  understand  the  authorities, 
.where  the  maturity  of  the  note  rests  at  the 
election  or  opaoa  of  the  holder,  until  such 
option  Is  exercised,  the  debt  for  the  full 
amount  will  not  l>e  considered  due.  Har- 
rington V.  Claflin,  28  Tex.  Civ.  App.  100,  66 
S,  W.  8ft8;  Association  v.  Stewart,  94  Tex. 
441,  61  S.  W.  387,  86  Am.  St  Sep.  864 ;  Molhie 
Plow  Co.  V.  Webb,  141  U.  8.  616,  12  Sup.  tt. 
100,  35  U  Ed.  878;  Moore  v.  Sargent,  112 
Ind.  484,  14  N.  E.  466.  If  the  aUegatlons 
of  the  answer  are  true,  default  In  the  pay- 
ment of  the  Interest  was  not  suffered  on 
account  of  the  neglect  of  the  makers  of  the 
note,  but  they  sought  the  holder  and  secur- 
ed an  agreement  to  wait  upon  them  until  the 
grain  mentioned  could  be  marlceted.  This 
is  evidence,  at  least,  that  the  then  holder  of 
the  note  had  waived  the  option  to  mature 
the  note.  In  the  case  of  Association  v.  Stew- 
art, supra,  our  Supreme  Court  said: 

"Authorities  holding  that  by  acceptance  of 
payment  of  overdue  installments,  or  extension  of 
time  upon  an  installment,  and  other  like  acts, 
the  creditor  waives  the  default,  are  relied  upon, 
but  those  are  decisions  in  which  the  contract  is 
regarded  as  only  giving  to  the  creditor  the  right 
of  election" ; 

— ^but  such  Is  not  the  rule  where  the  fallaie 
to  pay  an  Installment  ipso  facto  gives  rise  to 
the  cause  of.  action  upon  the  whole  debt 
Upon  the  latter  proposition,  that  court  said: 
"Any  agreement  the  parties  might  make. 
which  would  have  the  effect  of  obviating  the 
default  and  restoring  the  contract  to  its  original 
condition  as  if  it  had  not  been  broken,  would  be 
supported  by  a  sufiicient  consideration.  The 
debtor  would  secure  from  the  creditor  further 
credit,  and  give  up  his  right  to  discharge  the 
whole  liability  at  once.  Benson  v.  Pliipps,  87 
Tex.  678  [29  S.  W.  1061,  47  Am.  St  Rep.  12S1: 
Austin,  etc.,  Abstcact  Co.  v.  Bahm,  87  Tex.  582 
[29  S.  W.  646,  80  S.  W.  4301.  But  aMde  boa 
this,  while  neither  party  by  his  separate  action 
or  nonaction  could  mipair  the  rights  of  the  oth- 
er, each  could  waive  his  own  rights  as  they  ac- 
crue from  the  default  in  payment  of  an  install- 
ment, so  as  to  estop  him  from  relying  upon 
snch  default.  To  accomplish  tliis,  it  would 
only  he  necessary  that  each  should  so  act  as  to 
justify  the  other  in  bdieving  and  acting  upon 
the  belief  that  the  effect  of  the  failure  to  pa.T 
an  installment  was  to  be  disregarded,  and  that 
the  contract  should  stand  as  if  there  had  been 
no  default.  The  principle  of  estoppel  by  waiver 
would,  we  think,  have  proper  applicatim  in  such 
a  case.  Bish.  on  Con.  M  789-808;  Big.  on 
Estop,  p.  033  et  seq.;  Insurance  Co.  v.  La 
Croix,  45  Tex.  158;  Insurance  Go.  v.  McGregor, 
63  Tex.  404.  An  agreement  or  waiver,  Invins 
the  effect  supposed,  may  be  inferred  from  tb« 
conduct  and  declarations  of  the  parties  as  i>«il 
as  evidenced  by  their  expvess  stipnlatfona." 
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In  the  cue  uder  consideration,  as  in  the 
one  abore.  It  Is  said  by  the  attorneys  there 
was  no  binding  agreement.  The  .  Supreme 
Coa^  answered  that  proposition  as  follows: 

"Ibe  distinction  is  in  this :  The  contract  was 
in  writinc.  fizing  times  and  terms  of  credit, 
which  were  afFected  only  by  the  defaalt  causing 
matnrity  earlier  than  such  dates.  It  was  there- 
fore only  necessary  to  take  sway  the  effect  of 
the  defaalt,  and  to  restore  the  contract  as  it 
was  before  that  occurred,  when  its  terms  would 
be  perfectly  definite  and  certain."  Lester  v. 
Hntson,  167  S.  W.  on  page  327. 

[4]  It  occurs  to  OS  that  the  principles  an- 
nounced in  the  above  case  settle  the  ques- 
tion that  If  the  holder  of  the  note  waived 
his  right  to  hasten  the  payment  of  the  note, 
by  entering  Into  an  agreement  that  the  Inter- 
est Installment  could  be  paid  at  a  time  sub- 
sequent to  Its  due  date,  he  and  his  assignee 
would  be  estopped  from  advancing  the  pay- 
ment. If  the  maker  of  the  note  relied  upon 
this  promise  it  appears  to  us  it  would  be  In- 
equitable to  permit  the  holder  of  the  note  to 
refuse  to  receive  the  Interest  and  to  declare 
due  the  whole  debt.  It  appears  to  be  the 
holding  of  the  courts  where  the  option  rests 
with  the  creditor,  if  the  default  Is  Induced 
by— 

"any  agreement  or  promise  npon  which  the 
debtor  might  rely,  which  operated  to  mislead  or 
throw  the  debtor  off  his  guard,  a  court  of  equity 
would  Interfere  to  stay  proceedings,  or  the  ac- 
tion might  be  abated  upon  the  facts  being  prop- 
erlv  pleaded."  Moore  v.  Sareent,  112  Ind.  48«, 
14  X  R  467 ;  2  Jones  on  Mortgages,  H  1185, 
1186. 

Where  the  course  of  dealings  lead  the 
mortgagor  to  assnme  that  if  forfeiture  would 
not  be  declared  If  the  Interest  was  paid  with- 
in i)eriods  varying  from  one  to  six  months 
after  the  time  it  became  due,  foreclosure  has 
been  refused  by  the  New  York  courts. 
French  v.  Bow,  77  Hun,  380,  28  N.  Y.  Supp. 
&i9;  German,  etc.,  v.  Potter,  124  App.  Dlv. 
S14.  109  N.  Y.  Supp.  435.  The  reasons  for 
refusing  a  foreclosure  appear  to  us  to  be 
stronger  In  this  case,  where  the  parties 
agreed  that  the  time  for  the  payment  of  the 
interest  installment  shall  be  extended  until 
certain  grain  Is  marketed.  Taylor  v.  McPat- 
ter,  109  S.  W.  395. 

[C]  It  appears  also  from  the  answer  that 
appellants  were  not  notified  that  Dawson  had 
transferred  the  note  to  appellee  after  the 
agreement  t«  wait  for  the  interest ;  that  upon 
learning  of  this  through  rumor,  appellants 
isought  to  find  appellee,  but  he  was  not  In 
town  or  at  home,  but  was  reported  out  of 
town.  Th^  allege  they  were  ready  to  pay 
the  interest,  and  sought  him  for  that  pur- 
pose, but  could  not  find  him.  When  they  re- 
ceived the  letter  from  the  attorneys  who  had 
the  note,  they  at  once  called  upon  them  and 
tendered  to  them  the  Interest,  together  with 
interest  on  the  amount  for  the  time  delayed. 
This  the  attorneys  reAmed  to  accept,  and  in 
a  day  or  so  thereafter  Instituted  suit  for  the 
entire  debt,  with  foreclosure.     If  a  mort- 


gagor has  made  an  honest  and  nnsncceasful 
effort  to  find  the  mortgagee  and  to  tender  to 
him  his  Interest,  and  Is  thereby  prevented 
from  ascertaining  the  owner  of  the  note,  the 
courts  have  the  power  to  release  the  mort- 
gagor from  the  payment  of  the  whole  prin- 
cipal. 2  Jones  on  Mort  $  1185;  Noyes  v. 
Clark,  7  Paige  (N.  Y.)  179,  32  Am.  Dec  620; 
Hale  V.  Patton,  60  N.  Y.  233,  19  Am.  Bep. 
168;  Eerbaugh  v.  Nugent,  48  Ind.  App.  43, 
95  N.  E.  336;  Olatt  v.  Fortman,  120  Ind.  384, 
22  N.  E.  300. 

[«,  7]  The  Interest  was  due  February  27th, 
and  the  agreement,  according  to  the  allega- 
tion, was  then  had  with  Dawson.  After  that, 
on  the  17th  of  March,  Dawson  transferred  the 
note  to  appellee.  The  note  stipulated  the  non- 
payment of  interest,  "when  due,"  at  the  op- 
tion of  the  holder  shall  mature  the  note.  The 
appellee  got  the  note  after  the  Interest  was 
due.  If  the  holder,  at  the  time  the  Interest 
80  fell  due,  exercised  his  option,  the  note 
was  past  due  when  appellee  became  the  hold- 
er, and  proof  of  the  agreement  could  be  made 
and  would  bind  the  appellee.  If  the  option 
had  not  been  exercised  when  appellee  pur- 
chased the  note,  the  appellee  was  in  posses- 
sion of  facts  which  would  have  led  him  to  a 
knowledge  that  by  agreement  the  time  for  the 
payment  of  the  interest  was  waived.  Ap- 
pellee, we  think,  is  in  no  better  position  than 
Dawson  would  have  been. 

Before  concluding  we  will  call  attention  to 
the  ease  of  Workman  v.  Ray,  180  S.  W.  291, 
decided  by  this  court,  which  may,  upon  cas- 
ual consideration,  be  regarded  as  in  conflict 
with  this  case.  In  that  case,  however,  the  op- 
tion does  not  appear  to  have  rested  with  the 
payee  of  the  note,  and  we  there  construed 
the  pleadings  of  the  mortgagee  as  admitting 
the  notes  were  then  all  due  and  payable. 
The  contract  was  not  urged  as  rendering  the 
suit  premature,  but  it  was  sought  therein 
to  recover  damages  for  a  breach  of  the  con- 
tract. We  there  held  there  was  no  considera- 
tion shown  for  that  contract,  but  that  case 
certainly  is  distinguishable  from  this. 

We  beUeve  the  trial  court  was  In  error  In 
sustaining  the  general  exception  to  the  an- 
swer of  appellants,  and  the  case  will  be  re- 
versed and  remanded. 


HOUSTON  0X1/  CO.  OF  TEXAS  y.  JONES 

et  al.    (No.  46.)* 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Jan.  13,  1916.    On  Motion  for  Be- 

hearing,  March  16,  1916.) 

1.  Advkbse  Possession  4s»114(1)— BvinENOi: 

— Sufficiency. 

In  an  action  to  recover  an  undivided  half 
interest  in  a  tract  of  land  on  the  ground  that 
plaintiffs  had  acquired  title  by  adverse  claim 
and  occupancy,  evidence  held  sufficient  to  sup- 
port   a   verdict    for   plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {{  682,  683;  Dec.  Dig.  «=3 
114(l).j 


>FoT  otbar  caaea  na  nma  toplo  and  KSY-NUMBBR  In  all  KaT-Namb«rsd  DisasU  and  IndexM 
'Application  for  writ  ol  error  pending  In  Supreme  Court. 
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2.  ApfEAI,  ASri  ESBOB  «=9l001(l>— FlNDIHO— 

Rbveew. 

Where  in  such  action  there  was  conflictine 
evidence  as  to  whether  there  had  been  a  break 
in  the  continuity  of  plaintiff's  possession,  a  find- 
ing of  the  jury  that  there  had  been  a  ten  years' 
continuous  possession,  which  was  supported  by 
competent  testimony,  will  not  be  disturbed  on 
appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Crait  Dig.  {§  3928-3933 ;  Dec.  IMg.  <S=s» 
1001(1).] 

3.  APPEAI.  AND  Ersob  <S=3l060(3)— Habio^bss 
Ebrob — Statement  to  Jubt. 

Where  in  such  action  plaintiff's  counsel 
was  permitted  to  state  to  the  jury  that  the  stat- 
ute of  limitations  was  suspended  during  the 
time  of  such  alleged  break  of  continuity,  anch 
action  of  the  court  was  harmless  error,  where 
the  jury  on  competent  testimony  found  a  ten 
years'  continuous  possession  after  such  alleged 
break,  and  there  was  nothing  in  the  record  to 
indicate  any  bias  on  the  part  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4135;  Dec.  Dig.  «=s> 
10600).] 

4.  Appeal  and  Ebeob  «=s  1051(1)— Harmless 
Ebbob— Admission  of  Testimony  on  Pob- 
MEB  Tbiax-. 

The  admission  on  the  second  trial  of  such 
action  of  the  evidence  given  by  a  witness  on 
the  previous  trial,  where  he  had  been  fully 
cross-examined,  was  not  prejudicial  error,  where 
such  witness  was  physically  unable  to  attend 
court  or  answer  interrogatories,  and  there  was 
no  indication  that  he  was  to  be  attacked  as  a 
witness  by  impeachment,  and  there  was  abund- 
ant evidence  to  support  the  finding  of  the  jury 
without  bis  testimony, 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  4161,  4162,  4165,  4166; 
Dec.  Dig.  <&=1051(1).] 

5.  Tbial  «=»133(2)  —  Conduct  of  Counsel  — 
Statement  to  Jubt. 

Where  plaintiffs'  counsel  in  his  opening  ar- 
gument stated  to  the  jury,  in  effect,  that  the 
plaintiffs  could  not  scour  the  county  for  witness- 
es as  the  defendant,  beinfc  a  corporation,  had 
done  for  the  purpose  of  finding  witnesses  to  bol- 
ster up  an  onjust  claim,  and  the  trial  court 
ruled  that  the  statement  was  improper  and  with- 
drew it  from  the  jury,  with  the  instruction  not 
to  consider  it,  there  was  no  ground  for  reversal. 
[Ed.  Note.— For  other  cases,  sec  Trial,  Cent 
Dig.  I  316;   Dec.  Dig.  «=»133(2).] 

Appeal  from  District  Court,  Newton  Ocmn- 
ty;  A.  a  Davis,  Judge. 

Action  by  H.  0.  Jones  and  others  against 
the  Houston  Oil  Company  of  Texas.  Judg- 
ment for  plaintiffs,  nnd  defendant  appeals. 
Affirmed.    Motion  for  rehearing  overruled. 

See,  ah30^  161  S.  W.  82. 

Parker  &  Kennerly  and  Fred  L.  Williams, 
of  Houston,  for  appellant.  John  B.  Warren, 
of  Houston,  for  appellees. 

MIDDLEBROOK,  J.  Appellees,  heirs  of 
Mrs.  D.  M.  Jones,  deceased,  instituted  this  suit 
in  the  district  court  of  Newton  county,  Tex., 
for  the  recovery  of  a  one-half  undivided  in- 
terest in  160  acres  of  land,  a  part  of  the 
Nathaniel  Cochran  survey  in  said  county. 
The  land  was  occupied  first  by  appellees' 
fatlier  and  mother  during  the  marital  rela- 
tion. After  the  death  of  Mrs.  D.  M.  Jones 
the   Houston   Oil   Company   instituted   suit 


agalnrt  D.  M.  Jones  for  tbe  land,  and 
cured  a  judgment  agalntt  him,  but  the  1: 
of  Mrs.  D.  M.  Jones,  deceased,  were  not  n 
parties  to  the  suit.  They  claimed  the  : 
under  the  ten-year  statute  of  limitation, 
agreement  is  of  record  which  shows  th< 
tie  In  appellant,  Houston  Oil  CJompany, 
less  It  is  divested  of  such  title  by  virtu 
plaintiffs'  plea  of  llmttatloa  and  the  i 
supporting  the  plea.  The  case  was  1 
with  a  Jury,  resulting  In  a  verdict  and  J 
ment  for  the  appellees  for  80  acres,  t 
the  land  sued  for ;  and  the  case  is  prot 
before  this  court  on  api>eal.  There  is 
fllctlng  testimony  as  to  the  ten  years' 
verse  occupancy  as  pleaded  by  the  plain 
and  the  evidence  Is  voluminous;  but  f 
full  understanding  of  the  case  it  is  not 
essary  to  set  out  the  facts  in  fulL 

D.  M.  Jones  testified  upon  tbe  Issu 
limitation  as  follows: 

"I  first  moved  on  the  land  that  I  now  Ih 
In  the  fall  of  1865.  •  *  •  When  I  n 
on  the  land,  I  built  a  log  house  18  feet  sq 
on  the  souUi  end  of  this  lS-£oot  room  a 
8x18  feet,  and  on  the  west  an  open  ^llery. 
the  east  side  of  the  18-foot  room  was  a  kit 
buUt  of  split  boards,  8  feet  wide  and  18 
long.  I  had  a  log  smokehouse  12x18  feet 
near  the'  residence.  I  had  a  corncrib  bui 
logs,  about  12x16  feet  I  also  had  a  doubl 
house  stable  for  horses  about  12  feet  squai 
cleared  8  acres  about  300  yards  southwest 
the  house  the  first  year  I  moved  there, 
was  done  in  the  fall  of  1865  and  tbe  sprii 
1866.  I  cleared  4  acres  adjoining  the  S 
above  mentioned  on  the  south  side  in  tbe  fi 
1866  and  the  spring  of  1867.  I  also  cl< 
patches  about  the  house  and  cow  penned 
to  the  extent  of  about  4  acres.  The  cle 
extended  over  a  period  of  tbree  or  four  j 
beginning  with  the  year  1865.  I  lived  oi 
place  with  my  fami^  continuously  for  a  p 
of  12  years  from  the  time  I  originally  n 
on  it  Then  Mrs.  Tade,  an  aunt  of  mine,  n 
on  the  place,  and  occupied  the  same  as  my 
ant  continuously  for  a  period  of  about 
years.  During  this  period  of  five  years  I 
living  about  1%  miles  southwest  from  the 
but  I  used  and  cultivated  the  land  in  que 
each  and  every  year  during  the  time.  I 
tivatpd  them  continuously  each  year  until 
I  made  a  crop  that  year  on  the  place, 
land  was  not  further  occupied  by  me  until  i 
the  year  1902.  I  moved  on  it  in  March, 
I  have  lived  there  continuously  since  190 
cultivated  the  land  which  was  cleared  i 
mentioned  each  year  I  was  on  the  place  an 
five  years  Mrs.  Tade  occupied  it" 

There  is  testimony  that  D.  M.  J<Miee 
his  Improvements  on  the  land  to  one  V 
Simmons  about  the  year  1870.  D.  BL  J 
denied  such  sale,  and  said  the  Improves 
he  sold  to  Simmons  were  not  on  the  lai 
contrtjversy.  One  Blscamp  testified  tha 
father  bought  some  oxen  from  D.  M.  J 
and  that  he  understood  that  Jones  got 
oxen  from  Simmons  for  the  improver 
"on  that  oM  place  over  there^" 

H.  C.  Jones,  son  of  D.  M.  Jones,  anc 
of  the  plalntlffa  In  this  caae^  testified 
his  father  was  mistaken  In  saying  he 
vated  the  place  ten  or  twelve  years 
1865,  and  that  he  does  not  remember 


^5>For  othar  cases  see  lame  topic  and  KBY-NUMBBR  in  all  Key-Nnmbared  Digests  and  luaexM 
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g  Mra.  Tabe  Uv«d  od  tbe  land,  bot  doe» 

remember  her  being  there  more  than  six 
ten  months.    H.  C.  Jones  was  bom  In  1858. 

also  testified  that  he  was  at  borne  and 
;w  of  Its  being  cultivated  until  18T8,  and 
then  left  home.    He  helped  to  cultivate 

land  UU  1878. 

L  number  of  witnesses  not  related  to  the 
ties  testified  positively  of  Jones'  occupation 
1  tilling  of  the  land  up  to  1882.  There  Is 
tlniony  in  conflict  with  the  testimony  that 
M.  Jones  occupied  and  cultivated  the  land 
m  1865  to  1882,  some  of  the  -witnesses  tes- 
ring  that  they  saw  the  place  in  1878,  and 
jfaa  not  in  cultivation  then;  but  there  is 
indant  testimony  that  D.  M.  Jones  did  oc- 
>y,  claim,  and  cultivate  the  land  from 
5  to  1882.     D.  M.  Jones  at  the  trial  of 

suit  lived  upon  the  land  with  his  s<m, 
C.  Jones. 

1  ]  Api)ellant's  first  assignment  of  error  is 
'he  efi^ect  that  the  verdict  of  the  jury  and 

Judgment  of  the  court  are  not  supported 
the  evidence,  because  plaintiffs  failed  to 
ibllsh  adverse  claim  and  occupancy  and 

of  the  laud  described  In  their  petition  to 

metes  and  bounds  thereof  at  any  time  or 

a  sufficient  time  to  mature  their  title 
pleaded, 
'lalntlffs'   prayer   is   for   one-half   of  the 

acres  of  land  mentioned  above,  which  is 
cribed  by  metes  and  bounds,  alleging  the 
vey  of  the  land  in  1872.  They  allege  that 
f  always  understood  the  survey  to  contain 

acres,  but  plead  In  the  alternative  that, 
uore  land  is  included  in  the  field  notes 
n  160  acres,  then  they  ask  that  such  ex- 
9  be  taken  off  so  as  to  leave  to  them  their 
irovemeuts,  and  that  such  excess,  if  any, 
taken  off  ct  the  north  side  of  the  tract, 
lie  Judgment  shows  an  agreement  between 

parties  that  the  field  notes  include  about 

acres  of  land,  and  therefore  a  strip  of 
1  53  varas  wide  is  taken  off  of  the  north 
>  of  the  land,  and  Is  decreed  to  the  ap- 
ant.  This  strip  contains  9  acres.  Such 
ig  the  case,  we  fail  to  find  merit  in  appel- 
:'s  first  assignment  of  error,  and  the  same 
vermled. 
!J  Appellant  presents  five  propositions  un- 

the  first  assignment  of  error,  each  of 
ch  is  substantially  that,  there  being  a 
Ik  in  the  continuity  of  possession  by 
es  when  Simmons  lived  on  the  land,  the 
governing  limitation  title  is  not  com- 
d  with,  and  therefore  the  verdict  and 
gment  are  not  supported.  We  do  not 
ik  these  propositions  of  law  are  germane 
lie  assignment ;  but,  if  properly  assigned, 
do  not  think  such  assignment  is  support- 
by  the  record.  The  following  special  is- 
»  were  submitted  to  the  Jury: 

Juestlon  No.  1:  Have  the  plaintiffs  and 
le  under  whom  they  claim  had  and  held 
^able  and  adverse  possession  of  the  land  de- 
bed  in  plaintiffs'  petition,  cultivating,  nsing, 
njoying  the  same,  for  a  period  of  ten  conaec- 
e  7ears  prior  to  the  year  18907" 


The  Jury  answered  this  question:  "Tes." 
"Question  No.  2:  What  years,  if  any,  have 
the  plaintiffs  and  those  under  whom  they  claim 
had  and  held  peaceable  and  adverse  poeseesion 
of  the  land  described  in  plaintiffs'  petlaon,  culti- 
vating, nsinf,  or-  enjoying  the  same,  prior  to  the 
years  1890?" 

The  Jury  answered  this  question:  "1866, 
1807,  1868,  1869,  1870,  1871,  1872,  1873,  1874, 
1876,  1876,  1877,  1878.  1879,  1880,  1881,  and 
1882." 

These  findings  by  the  Jury  are  supported 
by  competent  teatimony,  and,  such  being  the 
case^  this  court  will  not  disturb  such  findings. 

[3]  Appellant's  second  assignment  is  very 
lengthy;  but  it  claims  that  the  trial  court 
committed  error  in  permitting  appellees' 
counsel  to  state  to  the  Jury  that  the  stat- 
ute of  limitation  was  suspended  in  1870; 
that  appellant  was  entitled  to  an  answer 
from  the  Jury  stating  Just  what  years  the 
land  was  actually  occupied  by  appellees. 

There  could  be  no  vice  in  such  statement 
to  the  Jury  unless  the  Jury  should,  without 
warrant  of  testimony,  or  contrary  to  their 
own  convictions,  by  a  prepcmderance  of  the 
testimony,  begin  with  the  year  1870  and  find 
such  occupancy  for  a  sufficient  length  of  time 
to  perfect  the  title  under  the  pleas.  There  is 
testimony  to  Justify  the  finding  of  such  oc- 
cupancy after  the  year  1870,  and  the  Jury  did 
so  find,  for  they  say  that  he  so  occupied  and 
held  the  land  up  to  and  including  the  year 
1882;  and  there  is  nothing  in  this  record  to 
Indicate  any  bias  on  the  part  of  the  Jury,  nor 
that  such  statement  had  any  tendency  to  in- 
jure the  appellant's  rights  before  the  Jury. 
The  second  assignment  is  therefore  overruled. 

The  third,  fourth,  and  seventh  assignments 
of  error  are  to  the  effect  that  the  verdict  and 
Judgment  are  contrary  to  the  law  and  facts 
of  this  case:  (1)  Because  the  plaintiff  did 
not  enter  under  any  claim  of  right;  (2)  be- 
cause the  great  weight  and  preponderance  of 
the  testimony  is  In  favor  of  the  defendant. 
What  we  have  said  In  our  disposition  of  the 
first  assignment  of  error  is  sufficient  to  dis^ 
pose  of  these  assignments,  and  they  are  each 
overruled. 

[4]  The  fifth  assignment  complains  of  ad- 
mission of  Jim  Pearson's  testimony  as  deduc- 
ed upon  a  former  trial  of  this  case.  The 
record  shows  that  Mr.  Pearson  was  stricken 
with  apoplexy  a  few  days  before  this  trial, 
and  that  at  the  time  of  the  trial  was  in  a  pre- 
carious condition,  and  unable  either  to  attend 
court  or  answer  interrogatories.  There  is  no 
indication  that  he  was  to  be  attacked  as  a 
witness  by  Impeachment  He  had  testified 
and  had  been  fully  crosis-examlned  by  appel- 
lant's counsel  upon  the  former  trial  o;^  the 
case.  There  Is  abundant  evidence  to  support 
the  findings  of  the  Jury  without  his  testimo- 
ny, and  there  Is  nothing  in  the  record  to  in- 
dicate that  a  different  verdict  would  have 
been  found  had  he  been  there  and  testified 
again  in  person.  The  fifth  assignment  Is 
OTerruled. 
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[S]  Tbe  sixth  assignment  complains  of  tbe 
toUowing  langraage  used  by  counsel  for  appel- 
lees In  his  opening  argument  before  the  Jury : 
"Plaintiffs  in  this  cage  could  not  scour  the 
country  to  find  witnesses  as  the  defendant  could. 
The  defendant,  being  a  corporation,  could,  and 
did  scour  the  country  for  the  purpose  of  finding 
witnesses  willing  to  bolster  up  the  claim  which 
the  defendant  knew  was  not  just." 

The  trial  court  ruled  that  the  statement 
was  inproper,  and  withdrew  it  from  the  Jury, 
and  Instructed  the  Jury  not  to  consider  the 
argument  We  think  It  very  unllkdy  that 
any  Injury  to  appellant  resulted  from  these 
remarks  by  counsel,  and  therefore  the  sixth 
assignment  of  error  is  overruled. 

This  disposes  of  all  the  assignments  of  er- 
ror presented  for  our  consideration,  and  the 
Judgment  of  the  lower  court  Is  affirmed. 

On  Motion  for  Rehearing. 

In  the  original  opinion  In  this  case  we 
made  a  brief  statement  of  the  facts  pertinent 
to  the  Issues  of  limitation,  some  of  which  we 
quoted  indirectly,  and  some  of  which  we  stat- 
ed as  facts,  which  we  did  not  directly  quote. 
Counsel  for  appellant  has  filed  motion  re- 
questing additional  findings  of  ftict,  which 
motion  we  have  granted,  and  we  copy  in  full 
the  additional  facts  suggested  by  counsel  for 
appellant,  as  follows: 

"Mrs.  Herring  testified:  'I  hasre  heard  them 
speak  about  Mr.  Simmons  being  there.  I  do 
not  know  whether  my  father  put  Mr.  Simmons 
there  or  not,  but  I  have  heard  him  speak  about 
his  being  there.  I  probably  have  heard  him 
speak  about  making  a  trade  with  Mr.  Simmons 
for  the  improvements,  but  I  don't  remember  any 
particulars  about  it  at  all.' 

"E.  Biscamp  testified:  'My  father's  name  was 
Fred  Biscamp.  He  is  dead.  He  died  in  Decem- 
ber, 1S73.  I  remember  about  my  father  and 
Jones  trading  for  some  oxen.  We  owned  the 
oxen  when  my  father  died,  and  I  know  how 
long  we  kept  them,  because  we  bought  a  little 
place  on  Clear  creek,  and  we  boys  cultivated 
It  in  1872  and  used  tbe  oxen  we  had  got  from 
Jones.  Mr.  Jones  got  those  oxen  from  old  man 
Bill  Simmons.  Jones  traded  him  that  old  place 
over  there,  the  Improvements,  so  they  said.  I 
don't  know  that  they  did  that;  that  was  the 
understanding  that  he  let  him  have  them  in 
payment  to  buy  the  place.  I  think  BiU  Sim- 
mons moved  on  the  place  about  the  time  Mr. 
Jones  got  the  oxen,  and  he  stayed  there  a  lit- 
tle while  and  left.  I  think  Simmons  went  on 
the  place  first,  and  then  Mrs.  Tade.  I  don't 
know  how  long  it  was  after  Simmons  left  be- 
fore Mrs.  Tade  went  there.' 

"D.  J.  Lee  testified:  'It  don't  really  appear  to 
me  that  Simmons  lived  there  more  than  a  month 
or  two :   a  very  short  time,  any  way.' 
"H.  C.  Jones  testified:    'My  father  is  mistak- 

'  en  when  he  says  I  lived  on  the  place  with  my 
family  continuously  for  a  period  of  twelve  years 

.from  the  time  I  originally  moved  on  it;  tiien 
Mrs.  Tade,  an  aunt  of  mine  moved  on  the  place 
and  occupied  tbe  same  as  my  tenant  continuous- 
ly for  a  period  of  about  five  years.  It  is  not  a 
fact  that  during  the  time  Simmons  lived  on  the 
N.  H.  Cochran  league  and  occupied  the  improve- 
ments be  bought  from  me,  and  that  I  was  living 
elsewhere   than   on  the  N.   II.   Cochran   league. 

■  It  is  not  a  fact  that  the  improvements  which  I 

,8oId  to  the  Raid  Simmons  were  on  the  land  in 
controversy  in  the  suit  filed  against  me  in  the 

■federal   court   at   Houston,   in  which   Judgment 


was  rendered  against  me  for  the  land  in  eont 
versy.' " 

We  have  quoted  In  hsec  verba  tbe  testimo 
of  these  witnesses,  as  is  set  out  in  appeUai 
motion  for  additional  findings  of  fact,  out 
deference  to  them.  However,  we  think  I 
brief  statement  of  the  facts  made  by  us 
the  original  opinion  fairly  presents  every  i 
dltional  fact  requested  by  the  appellant 

In  our  original  opinion  we  used  tbe  foU< 
Ing  language: 

"A  number  of  witnesses  not  related  to 
parties  testified  positively  of  Jones'  occupat 
and  tilling  of  the  land  up  to  1882." 

In  appellant's  motlmi  for  rehearing  t 
statement  Is  diallenged  by  aK>eUant'8  coi 
sel  as  to  tbe  words  "not  related  to  the  p 
tlea"  Appellant  asks  that  this  part  of.  i 
statement  be  corrected,  because  there  y 
only  one  witness  who  so  testified  who  v 
not  related  to  some  of  the  parties.  Tbi 
were  a  number  of  witnesses  of  dUIen 
names  who  testified,  and  which  is  likely 
sponsible  for  the  clause  "not  related  to  ( 
parties."  We  accept  appellant's  statem( 
as  true,  without  looking  over  the  record, 
to  relatl<msblp,  and  now  correct  that  pa 
graph  in  tbe  original  oirinion,  and  make 
read, 

"A  number  of  witnesses  testified  poritiv 
of  Jones'  occupation  and  tilling  of  the  land 
to  and  including  1882." 

Appellant's  motion  for  rdieartng  presei 
nothing  but  what  we  have  ber^ofore  con^ 
ered  and  passed  upon,  and  we  see  no  reai 
for  change  of  our  original  opinion  in  t 
cause,  and  the  motion  for  rdiearing  Is  the 
fore  overruled. 


MILLER  et  ai  v.  FIRST  STATE  BANK 
TRUST  CO.  OF  SANTA  ANNA. 
(No.  5490.) 

(Court  of  Civil  Appeals  of  Texas.  Aust 
May  12,  1915.  On  Motion  for  Rehearl 
July  2,  1915.  On  Appellee's  Motion  for  1 
hearing,  March  29,  1916.) 

t.  Afpbai.  and  Esbob  «=9l88— RxsEavATi 
OF  Gbodnds  —  DKFKcnvit  Sebvioe  of  Pi 

CESS. 

On  appeal  from  the  denial  of  a  motion 
set  aside  a  default  judgment,  the  sufficiency 
service  will  not  be  considered,  where  it  was  i 
raised  in  tbe  original  motion  to  vacate,  nor 
the  answer,  bat  is  presented  for  the  first  time 
an  amended  motion  to  vacate  not  properly  vt 
fied. 

[Ed.  Note. — For  other  cases,  see  Appeal  a 
Error,  Cent  Dig.  U  1190-1204 ;  Dec  Kg.  4 
188.] 

2.    JUDOMBNT    «=3l4S(2)— SSnTNO    ASIDK    I 

rAULiy- SumcisNoT  of  Apfucatton. 
To  set  aside  a  judgment  by  deCault  I 
motion  must  show  a  meritorious  defense  as  « 
as  a  sufficient  excuse  for  failure  to  appear  a 
answer. 

[Ud.  Note.— For  other  cases,  see  Judgme 
Cent  Dig.  »  271.  298;   Dec.  Dig.  «=»146(2). 
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Ou  Motion  for  RehearinK. 

DDOMENT    ®=>17(2)    —    JCDOMENI   BT    DE- 

uLr— Requisites— Skbvick  of  Pbocess. 
To   authorize   a   judgment   by   default,   the 
ITa  return   must  show  serrice  of  citation 

defendants  in  the  manner  required  by  stat- 
eren  though  the  judgment  snows  that  de- 
mte  were  legally  served. 
J.   Note. — For  other  cases,   see  Judgment, 

Dig.  «=»17(2).) 
ORPORATIONS  ®=9C07(18)— AcniON8— Skbv- 

E  OF  PsocEas. 

Under  Vemm'a  Sayles'  Ann.  Civ.  St.  1914, 
1S60,  requiring  the  citation  in  suits  against 
Drations  to  be  served  on  one  of  the  officers  of 
company  named  therein  or  some  agent  of 
company,  a  citation  showing  service  only 
1  the  company  by  name  is  insufficient,  since 
e  binding  service  must  be  upon  the  iden- 
officer  or  agent  or  one  of  the  officers  or 
ta  prescribed  by  the  statnte. 
1.  Note. — For  other  cases,  see  Corporations, 
.  Dig.  U  199&-1897.  2000;  Dec.  Dig.  «=» 
13).] 

JDGMBNT  ^=>17(10)   —  JUDGUENT  BY  DB- 

ULT — Service  of  FBocEsa 

Where  the  petition  or  citation  in  an  action 

1st  a  corporation  fails  to  direct  npon  whom 

ce  ia  to  be  made,  then,  in  order  to  sustain 

dgment  by   default,   proof  must   be   made 

I  judgment  is  taken  that  the  citation  was 

!d  upon  some  one  of  the  officers  or  agents 

!d  in  the  statute. 

d.   Note.— For  other  cases,  see  Jaclgment, 

Dig.  <S=»17(10).] 

IBTNEBSHIP  «=9204— ACTIOK  —  PBOCESS— 

JVICE. 

Turisdiction  to  enter  judgment  by  default 
at  a  partnership  cannot  be  obtained  by 
:e  on  the  partnership  itself,  Vernon's  Sayles' 
Civ.  St.  1914,  art.  1S63,  requiring  process 
served  on  a  member  of  the  firm. 
I.  Note. — For  other  cases,  see  Partnership, 
.  Dig,  H  37(h381:  Dec.  Dig.  <S=>204.] 
DGMBNT  «s»14S(l),  145(2)— Setfino  Asidf 

FAULT— SUFnCIENCT   OF  APPUCATION. 

n^here  no  legal  service  is  had  upon  defend- 
a  judgment  by  default  may  be  set  aside 
>ut  showing  a  meritorious  defense  or  a 
ient  ezcnse  for  failnre  to  appear;  the 
Dent  being  void  for  want  of  jurisdiction. 
L  Note. — ^For  other  cases,  see  Judgment, 
Dig.  {f  269,  271,  278,  279,  283,  286,  293; 
Dig.  «=.143(1),  145(2).] 

On  Appdlee's  Motion  for  Rehearing. 

lATTEL  MOBTOAOES  «=»229(2).— CONVEB- 
N  OF  MOBTOAOED  PBOPEBIT— ACTIONS— 
SWEB. 

[n  an  action  on  notes,  and  to  establish  a 
;age  lien  <m  live  stoc^  and  cotton,  and  to 
er  for  conversion  of  part  of  such  stock  and 
a,  an  answer  alleging  ,that,  if  defendants 
lased  any  cotton  on  which  plaintiff  held  a 
lien  or  mortgage,  the  money  paid  by  them 
for  to  the  seller  was  by  the  seller  paid  to 
tut  in  partial  satisfaction  of  the  demands 
npon  by  plaintiff,  and  that  the  seller  paid 
lintiff  the  market  value  of  the  cotton  less 
ost  of  picking  it,  stated  a  meritorious  de- 

1.  Note. — For  other  cases,  see  Chattel  Mort- 
.  Ceat  Dig.  §S  481,  483;    Dec.  Dig.  <S=> 

rDoMENT  «=»163  —  Setting  Aside  De- 
i,T — ^FoBM  AND  Requisites  of  Applica- 

N. 

>n  an  application  to  set  aside  a  judgment 

ifault,  it  was  proper  for  the  court  to  con- 

the  answer  filed  in  connection  with  the 


motion  in  determining  whether  the  motion  dis- 
closed a  meritorious  defense,  though  the  verifi- 
cation of  tb«  answ«r  was  made  on  information  . 
and   belief,   without  setting  oat  tJie  facts   on 
which  the  belief  was  founded. 

[E}d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {  323 ;   Dec.  Dig.  <8=»168.] 

10.  JuDauENT    ®=>143(13)  —  Setting    Aside 
Default— Form  and  Requisites  of  Appli-  • 

CATION. 

A  motion  to  set  aside  a  judgment  by  de- 
fanlt  alleged  that  defendants  lived  65  miles 
from  C,  the  place  of  trial,  that  the  only  avail- 
able route  was  by  rail  via  B.,  and  in  order  to 
attend  court  they  would  have  to  spend  a  night 
in  B.  and  proceed  to  C.  the  next  day,  that  the 
trip  was  tedious  and  expensive,  that  their  at- 
torney assured  them  they  could  reach  C.  in 
time  to  answer  and  defend  the  suit  by  leaving 
home  on  the  morning  of  the  day  the  case  was 
to  be  called,  and  that,  if  plaintiff's  attorney 
took  judgment  by  default  before  their  arrival, 
the  court  would  set  it  aside,  stating  that  he 
was  well  acquainted  with  the  attorneys  for 
plaintiff  and  had  frequently  exchanged  courte- 
sies with  them,  and  that  they  would  not  insist 
upon  judgment  by  default  until  after  appear- 
ance cases  were  called  for  orders,  that  on  the 
morning  of  September  8th  they  started  for  C. 
in  an  automobile,  leaving  home  at  7  a.  m.,  that 
a  blowout  delayed  than  for  some  little  time, 
and  that  after  repairing  it  they  proceeded  to 
C,  arriving  there  a  few  minutes  after  the  judg- 
ment was  entered.  Held,  that  this  showed  due 
diligence,  and  the  motion  to  set  aside  the  de- 
fault judgment  should  have  been  granted. 

[Ed.  Note. — For  other  coses,  see  Judgment, 
Cent.  Dig.  I  286;    Dec.  Dig.  <3=>143(13).] 

11.  Appeal  and  Bbbob  «=»1173(1)— I>isposi- 
TioN  OF  Case— Revebsal— CoPABTiEs. 

Where  a  member  of  a  firm  was  sued  only 
as  a  member  of  the  firm,  and  therefore  could 
not  be  held  liable  otherwise,  and  judgment  was 
apparently  rendered  against  him  individually, 
pursuant  to  the  statute  making  a  judgment 
against  a  partnership  collectible  out  of  the  in- 
dividual property  of  the  members  of  the  firm 
served  with  citation,  a  reversal  as  to  the  firm 
required  a  reversal  as  to  him,  though  he  did  not 
appeal,  as  i^aintiff  was  not  entitled  to  judg- 
ment against  him,  if  not  entitled  to  a  judgment 
against  the  firm,  and  the  statute  prescribing 
that  only  one  final  judgment  shall  be  rendered 
bad  application. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4562-4567,  4569,  4656; 
Dec.  Dig.  <S=>1173(1).] 

12.  Appeal  and  Ebbob  ®=9ll73(2)— Disposi- 
tion OF  Case— Revebsal — Copabties. 

The  reversal  of  a  judgment  against  appeal- 
ing defendants  did  not  require  the  reversal  of  a 
judgment  against  nonappealing  defendants  upon 
separate  and  distinct  causes  of  action,  in  which 
no  recovery  was  sought  or  had  against  the  ap- 
pealing defendants,  as  the  statute  prescribing 
that  only  one  final  judgment  shall  be  rendered 
did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4568,  4656 ;  Dec.  Dig.  9=> 
1173(2).] 


Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Action  by  the  First  State  Bank  &  Trust 
Company  of  Santa  Anna  against  R.  F.  Miller 


It  .•  • 
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and  others.  From  a  denial  of  a  motion  to 
set  aside  a  default,  defendants  appeal.  Be- 
versed  and  remanded  in  part,  and  affirmed 
in  part,  on  rehearing. 

Shropshire  &  House,  of  Brady,  for  appel- 
lants. Snodgrass,  Dibrell  &  Snodgrass,  of 
Coleman,  for  appellee. 

RICE,  J.  This  suit  was  brought  by  appel- 
lee against  B.  F.  Miller,  h.  E.  MUler,  W.  S. 
Gattls,  James  D.  Gattis,  Jim  Bell,  O.  D. 
Mann  &  Sons,  a  partnership,  and  William 
Connolly  &  Co.,  a  private  corporation,  all 
of  McCulloch  county ;  and  against  J.  B.  Ban- 
ey  Company,  a  corporation,  and  Sam  Wood- 
ward, of  Coleman  county,  to  enforce  collec- 
tion as  against  B.  F.  Miller,  principal,  and 
Baney  Company  as  indorse  rs  on  a  note  for 
$230,  with  interest  and  attorney's  fees,  lebs 
a  credit  of  $17.50;  and  as  against  said  MU- 
ler and  the  two  Oattlses  for  balance  on  a 
note  of  1109,  with  Interest  and  attorney's  fees, 
and  on  a  note  for  $677.41  and  $100  attorney's 
fees,  less  certain  credits ;  also  to  establish  a 
mortgage  lien  on  certain  live  stock  and  cotton, 
and  as  against  the  other  defendants  for  con- 
vei-s>lon  of  part  of  said  stock  and  12  bales  of 
cotton  stating  the  aggregate  value  of  such 
property  alleged  to  be  converted  at  $970.  No 
value  as  to  said  other  mortgaged  property 
was  stated,  nor  was  a  foreclosure  thereon 
asked.  An  amended  petition  was  flled  Sep- 
tember 3,  1914,  stating  that  such  other  prop- 
erty described  in  the  mortgage  was  not  in 
existence,  and  averred  that  as  to  it  no  fore- 
closure was  prayed. 

On  the  8th  of  September,  when  the  ap- 
pearance docket  of  said  court  was  called,  no 
answer  having  been  filed  on  the  part  of  appel- 
lants. Judgment  by  default  was  taken  as 
against  all  of  said  parties  except  W.  S.  Gat- 
tis, Baney  Company,  and  Woodward,  the 
case  as  to  first  two  being  dismissed,  but  went 
in  favor  of  the  latter  on  the  ground  of  his 
.having  a  prior  mortgage  on  the  live  stock. 
Within  20  minutes  after  the  entry  of  such  de- 
fault Judgment,  these  appellants,  Mann  & 
Sons  and  Connolly  &  Co.,  with  their  attorney, 
arrived  in  Coleman,  and  upon  entering  the 
courthouse  yard  they  met  counsel  for  appel- 
lee, whom  they  api>rU>ed  of  the  fact  that  they 
had  Just  arrived  with  their  answer  for  the 
purpose  of  filing  same  and  trying  said  cause, 
re<iuestlng  him  to  return  with  them  to  the 
courthouse  to  set  same  down  for  trial,  which 
said  attorney  declined  to  do,  informing  them 
that  he  had  Just  a  short  while  before,  on  the 
calling  of  the  appearance  docket,  taken  a  Judg- 
ment by  default  against  them,  and,  upon  his 
declining  to  agree  that  the  same  should  be  set 
aside,  counsel  for  appellants  filed  in  said 
court,  about  2  o'clock  on  said  day,  their  an- 
swer, and  also  their  motion  to  vacate  said 
Judgment,  in  which  said  motion  they  set  up 
their  plea  of  personal  privilege  to  be  sued  in 
McCulloch,  the  county  of  their  residence,  also 
a  plea  of  misjoinder  of  parties,  and  alleged 


that  they  had  a  meritorious  defense,  wltl 
out  stating  what  It  was.  They  afterward 
on  the  16tb  of  S^tember,  filed  an  amende 
motion  to  vacate  said  Judgment  which,  1 
addition  to  the  matters  set  out  in  the  origin 
motion,  asserted  that  Connolly  &  Co.,  wl 
were  sned  as  a  corporation,  were  not  In  fa 
a  corporaticm,  and  that  the  service  upon  SI 
Kenzie,  their  alleged  secretary,  was  not 
fact  sufficient  legal  service,  and  that  as 
Mann  di'Sons  said  service  was  not  suffldei 
because  O.  D.  Mann,  upon  whom  the  dtatii 
was  served,  was  not  in  fact  a  member  of  tl 
said  partnership  and  never  Iiad  been ;  assei 
ing,  also,  that  the  amount  in  controver 
was  more  than  $1,000,  in  that  it  was  a  si 
to  foreclose  a  mort^rage  on  property  of  gret 
er  value  than  $1,000,  and  also  that  t 
amount  sued  for  was  over  $1,000.  And 
an  excuse  for  not  sooner  filing  their  answi 
they  alleged: '  That  they  lived  at  Brady, 
miles  from  Coleman.  That  the  only  avaUal 
route  from  Brady  to  Coleman  was  by  r 
via  Brown  Wood,  and  in  order  to  attend  st 
court  they  would  have  to  go  from  Brady 
Brownwood  and  spend  the  night  In  the  lati 
place,  and  proceed  to  Coleman  the  next  da 
that  such  trip  was  tedious  and  exi>ensi' 
That  upon  receiving  citation  they  prompt 
referred  the  matter  to  their  attorney  for  i 
tentlon,  who  stated  that  he  would  have  to 
at  Austin  on  the  Stii,  but  that  lie  would  i 
tend  the  trial  at  Coleman  on  the  Sth,  assi 
ing  them  that  they  could  reach  Coleman 
time  to  answer  and  defend  their  suit 
leaving  Brady  on  the  morning  of  Septemt 
8th;  likewise  stating  to  them  timt.  In  t 
event  plaintiff's  attorney  should  take  Jac 
ment  by  default  before  their  arrival,  tb 
the  court  would  set  same  aside  and  pern 
them  to  file  their  pleadingly,  stating  tbiat 
was  well  acquainted  with  the  attorneys  n 
resenting  the  plaintiff,  with  whom  he  bad  t 
quently  exchanged  courtesies,  and  that  th 
would  not  insist  upon  a  Judgment  by  < 
fault  till  after  the  appearance  cases  wt 
called  for  orders.  That,  relying  upon  sn 
statements  and  assurances  by  their  said  t 
torney,  they  awaited  his  arrival  from  Axtst 
he  returning  earlier  than  expected.  Seen 
lug  an  automobile  on  the  morning  of  Septe 
ber  8th,  these  appellants,  with  their  attomi 
started  for  Coleman,  leaving  Brady  at  7  a. 
That  a  few  miles  south  of  Coleman  they  b 
a  blow-out  in  one  of  their  tiree,  which  < 
layed  them  some  little  time.  That,  after  : 
pairing  same,  they  proceeded  to  Coleman,  i 
riving  there  after  Judgment  by  default  h 
been  entered. 

The  court  overruled  the  motion  to  van 
the  Judgment,  from  which  appellants  ta 
prosecuted  this  appeal,  urging,  first,  that  t 
court  had  no  Jurisdiction,  in  that  the  val 
of  the  property  mortgaged  exceeded  $1,0 
We  overrule  this  contention,  first  because  t 
amount  sued  for  did  not  exceed  $1,000:  r 
furthtt  for  ttis  reason  that  the  original  p< 
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tion  did  not  aeeik  a  foreclosure  upon  the  other 
propertjr  mentioned  In  the  mortgage  nor  state 
Its  value,  and  did  not  Indicate  that  such  prop- 
erty was  In  existence ;  and  tbe  amended  mo- 
tion upon  wblch  appellee  went  to  trial  alleg- 
ed that  the  other  property  described  in  the 
mortgage  was  not  in  existence  at  the  time 
of  filing  the  original  petiticxi,  and  expressly 
declared  that  it  soaght  no  foreclosure  there- 
on, tor  which  reason  it  did  not  api)ear  from 
the  face  of  the  petition  that  the  court  was 
without  Jurisdiction.  See  Cantrell  t.  Caw- 
yer,  162  S.  W.  919. 

[1}  The  question  as  to  the  sufficiency  of 
the  serrice,  we  think,  is  Improperly  raised. 
Neither  the  original  motion  to  vacate  nor  the 
answer  present  this  question,  and  it  is  for 
the  first  time  raised  in  the  amended  motion 
to  vacate  tlie  Judgment,  wMdi  is  not  properly 
verified.  Appellants  in  their  answer  not  hav- 
ing denied  under  oath  the  partnership  and 
lncorp<watlon  as  alleged,  as  required  by  arti- 
cle 1906,  Vernon's  Sayles'  Civ.  Stat,  no  Is- 
sne  wast  raised  with  reference  thereto. 

[2]  We  think  appellants'  amended  motion 
to  set  aside  the  Judgment  by  default  was 
properly  overruled  for  the  further  reason  that 
it  failed  to  show  a  meritortons  defense  and  a 
sufficient  excuse  for  falling  to  appear  and 
answer.  In  the  absence  of  either,  they  were 
not  entitled  to  have  the  same  set  aside. 

"The  rule  seems  to  be  well  established  in  this 
state  (Range  v.  Franklin,  72  Tex.  585,  10  S^ 
W.  721,  S  L.  R.  A.  417,  13  Am.  St.  Rep.  833, 
tliat,  in  addition  to  excusing  his  absence  or  fail- 
ure to  plead,  the  appellant  must  show  by  suffi- 
ciently circamatantial  statement  that  he  has  a 
meritorions  cause  of  action  or  defense;  stating 
generally  that  he  has  a  meritorious  cause  of  ac- 
tion or  defense  is  not  sufficient  Enough  should 
be  stated,  supported  by  affidavit  to  show  at 
least  a  prima  facie  case.  Courts  ought  not  in 
■nch  cases  set  aside  judgments  rendered  except 
npon  a  showing  which,  if  true  and  nnexplain- 
ed,  wonld  change  the  result  on  a  subsequent 
trial"— citing  Cowan  v.  Williams,  49  Tex.  380; 
Montgomery  v.  Carlton,  56  Tex.  431 ;  Contreras 
T.  Haynea,  61  Tex.  103. 

See,  also,  Foster  v.  Martin,  20  Tex.  119; 
GlUaspie  v.  HuntsvUle,  151  S.  W.  1114; 
Schliecher  v.  Markward,  61  Tex.  99 ;  Sharp 
T.  Schmidt  &  Zeigler,  62  Tex.  263 ;  Tinsley  v. 
Corbett  27  Tex.  Civ.  App.  633,  66  S.  W.  913 ; 
Chambers  v.  Gallup,  30  Tex.  Civ.  App.  424, 
70  S.  W.  1009 ;  W.  U.  T,  Co.  v.  Skinner  (Civ. 
Aw>.)  128  S.  W.  715;  Bartlett  y.  Jones  (Civ. 
App.)  103  S.  W.  706. 

In  Foster  v.  Martin,  supra,  Mr.  Justice 
Wheeler  says: 

"The  motion  to  set  aside  the  judgment  was 
in  the  nature  of' a  motion  for  a  new  trial.  To 
entitle  the  defendant  to  Iiave  the  judgment  set 
aside,  as  a  matter  of  legal  right  he  should 
have  brought  his  application  substantially  with- 
in the  rules  governing  the  granting  of  new 
trials.  He  should  have  made  his  application 
within  the  time  prescribed,  or  shown  some  suf- 
ficient excuse  for  liis  neglect  His  application 
aliould  have  shown  a  sufficient  excuse  for  his 
failure  to  appear  and  make  his  defense  to  the 
action  within  the  time  allowed  for  pleadintr,  and 
also  that  he  had  a  meritorious  defense.  The  ap. 
pUcatioft  ia  defidokt  ia  aU  these  particolaia." 


In  Sharp  t.  Schmidt  &,  Zeigler,  supra,  Mr. 
Chief  Justice  Willie  says: 

"It  ia  fullv  established  by  our  own  decisions 
that,  'notwithstanding  an  illegal  writ  or  service 
of  process,  a  court  of  equity  will  not  interfere  to 
set  aside  a  judgment  until  it  appears  that  the 
result  will  be  different  from  that  already  reach- 
ed.' Schleicher  v.  Markward,  61  Tex.  103; 
Kitchen  v.  Crawford,  13  Tex.  616.  To  make 
this  appear  the  petition  should  aver  matters 
which  amount  to  a  good  defense  to  the  original 
action.  The  nature  of  the  defense  must  be  giv- 
en, so  that  the  court  for  itself  may  determine 
the  conclusion  of  law  as  to  whether  or  not  it 
is  a  good  defense,  and  would  produce  a  differ- 
ent result  if  proved  npon  another  trial.  The 
plaintiS's  oath  to  such  a  conclusion  is  not  suffi- 
cient" 

Besides  this,  the  motion  was  not  properly 
verified.    The  affidavit  was  as  follows: 

"Before  me,  the  undersigned  authority,  on 
this  day  personally  appeared  J.  E.  Shropshire, 
known  to  me  to  t>e  the  attorney  for  the  defend- 
ants named  in  the  foregoing  motion,  and  upon 
oath  stated  that  upon  Iiis  own  knowledge  he 
believes  the  allegations  of  fact  and  statements 
contained  in  said  motion  are  true." 

In  Ruling  Case  Law,  vol.  1,  p.  770,  {  IS,  It 
is  said: 

"An  affidavit  should  always  be  made  by  one 
having  actual  knowledge  of  the  facts,  if  possible, 
and  its  allegations  should  be  full,  certain,  and 
exact;  a  bare  statement  of  one's  belief  being 
immaterial,  unless  the  case  is  one  where  an  af- 
fidavit as  to  belief  only  is  required." 

Again,  on  page  772,  I  18,  same  volmne,  it 
ia  stated: 

"Affidavits  upon  information  and  belief  should 
allege  facts  definitely,  and  also  set  forth  the 
sources  of  the  affiant's  information  and  the 
grounds  of  his  belief,  to  enable  the  judicial  mind 
to  determine  whether  the  belief  is  well  or  ill 
founded.  Inasmuch  as  an  affidavit  npon  infoi^ 
mation  and  belief  cannot  supply  the  place  of  a 
positive  allegation,  affidavits  of  this  nature  can- 
not ordinarily  be  used  except  when  authorized 
by  statute." 

See,  also,  Texas  Farm  &  Land  Co.  v.  Story, 
(av.  App.)  43  S.  W.  933 ;  SchefTel  v.  Sdbeftel. 
37  Tex.  Civ.  App.  504,  84  S.  W.  408;  Gra- 
ham V.  Brown,  60  Tex.  323,  7  S.  W.  842; 
Smith  V.  Banks,  152  S.  W.  449;  Whitemore 
&  Co.  V.  Wilson,  1  Posey,  Unrep.  Cas.  213. 

The  motion  did  not  set  up  any  facts  show- 
ing a  meritorious  defense.  It  Is  true,  how- 
ever, that  it  referred  to  the  answer  for 
auch  defense ;  but  even  if  we  could  consider 
the  answer  for  this  purpose  (whldh  is  doubt- 
ful under  the  authority  of  Runge  v.  Franklin, 
supra),  still,  said  answer  is  not  properly  veri- 
fied, in  that  the  verification  is  also  made  on 
information  and  belief,  without  setting  out 
the  facts  upon  wliich  such  belief  is  founded. 

The  excuse  set  up  for  falling  to  answer 
18  Insufficient  The  parties  were  served  in 
ample  time  and  could  have  been  present  with 
their  counsel  at  court,  if  they  had  left  Brady 
the  day  before  by  rail.  It  la  not  sufficient  to 
say  that  the  trip  would  have  been  expensive 
and  tedious.  Furthermore,  had  they  left  an 
hour  earlier  in  the  morning  by  auto,  -  they 
would  have  arrived  at  court,  it  seems,  before 
Judgment  was  entered.     They  should  have 
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anticipated  just  trach  s  contingency  as  h»p- 
pened  and  started  earlier. 
'  Finding  no  error  in  the  action  of  the  court 
jn  oTerralins  the  motion  to  set  aside  the 
Judgment  by  default,  the  same  is  affirmed. 
Affirmed. 

On  Motion  for  Rehearing. 

'  Appellants  have  flled  a  motion  for  rehear- 
ing, assailing  the  Judgment  affirming  this 
case,  among  other  reasons:  First,  that  the 
court  below  was  without  Jurisdiction  to  ren- 
der any  Judgment  as  against  Connolly  &  Co. 
and  Mann  &  Sons,  on  the  ground  of  want  of 
legal  service  on  them  or  either  of  them.  Sec- 
ond, because  the  Judgment  as  rendered  was 
In  excess  of  $1,000. 

[3-C]  To  authorize  a  Judgment  by  default, 
the  sheriffs  return  must  show  service  of  cita- 
tion upon  the  defendants  in  the  manner  re- 
quired by  the  statute,  and  this  Is  true,  even 
though  the  recitals  in  the  Judgment  show  that 
the  defendants  were  legally  served.  Roberts  ▼. 
Stockslager,  4  Tex.  309;  H.  &  T.  C.  B.  Co.  v. 
Burke,  55  Tex.  .323,  40  Am.  Bep.  808 ;  Tread- 
way  v.  Eastbum,  57  Tex.  214;  Burdltt  v. 
Howth,  45  Tex.  466;  Wheeler  v.  Ahren- 
beak,  64  Tex.  636.  William  Connolly  &  Co. 
were  sued  as  a  corporation.  In  suits  against 
corporations  our  statute  (article  1860,  Ver- 
non's Sayles'  Bev.  Civ.  Stats.)  requires  that 
fthe  citation  Shall  be  served  on  one  of  the  offi- 
cers of  the  company  named  therein,  or  some 
agent  of  the  company.  In  the  present  case 
the  citation  only  showed  service  was  made 
upon  William  Connolly  &  Co.  This  return 
does  not  conform  to  the  statute,  and  Is  there- 
fore insufficient.  The  general  rule  is  that  the 
service  of  process,  to  be  binding  upon  a  cor- 
IKtratlon,  most  be  made  upon  the  identical 
officer  or  agent,  or  one  of  the  officers  or 
agents  prescribed  by  the  statute.  Clark  &  M. 
on  Corporations.  1 267 ;  El  Paso  &  S.  W.  By. 
Co.  V.  Kelly,  83  S.  W.  859.  Neither  the  peti- 
tion nor  citation  sets  out  the  name  of  the 
president,  secretary,  or  treasurer  of  such  com- 
pany, nor  is  the  name  of  any  agent  represent- 
ing it  given  therein,  nor  does  it  direct  upon 
whom  service  should  be  made;  but  the  com- 
pany's name  alone  is  set  forth  in  the  peti- 
tion and  citation,  and  the  record  fails  to 
show  that  before  Judgment  was  taken  by  de- 
fault proof  was  made  that  said  citation  had 
been  served  upon  the  president,  secretary, 
or  any  agent  of  such  corporation,  as  required 
by  law.  Where  the  petition  or  citation  fails 
to  direct  upon  whom  service  Is  to  be  made, 
as  in  the  Instant  case,  then,  in  order  to  sus- 
tain a  Judgment  by  default,  proof  must  be 
made  at  the  time  when  Judgment  is  taken 
that  the  citation  was  served  upon  some  one 
of  the  officers  or  agents  named  In  the  statute, 
which  was  not  done  in  the  present  case ;  the 
Service  is  therefore  insufficient  to  confer  Ju- 
'risdlctlon  over  said  corporation.  El  Paso  & 
S.  W.  By.  Co.  V.  Kelly,  supra;  G.  H.  &  S.  A. 
By.  Co.  V.  Gage,  63  Tex.  568;  H.  &  T.  a  B. 
da  y.  Burke,  supra. 


[8]  Again,  suit  was  brought  against  O.  D. 
Mann  &  Sons,  an  alleged  copartnership,  con- 
sisting of  O.  D.  Mann  and  others  unknown  to 
plalntltr.  onie  citation  followed  tlie  petition 
in  tills  respect,  commanding  the  officer  to 
summon  O.  D.  Mann  and  O.  D.  Mann  h  Sons, 
a  partnership,  composed  of  the  parties  above 
stated,  and  the  sheriff's  return  recited  that  it 
was  served  by  delivering  to  each  of  the  de- 
fendants in  person  a  true  copy  of  this  dta- 
tion,  stating  that  O.  D.  Mann  &  Sons  were 
served  as  well  as  O.  D.  Mann  individually. 
The  testimony  of  Mr.  Shropshire,  however, 
on  motion  for  new  trial  and  to  vacate  tbe 
Judgment,  showed  that  O.  D.  Blaiin  was  not 
in  fact  a  member  of  said  partnership,  and 
this  was  not  controverted.  This  being  true, 
no  Judgment  whatever  could  lawfully  be  ren- 
dered against  said  firm  of  O.  D.  Mann  k 
Sons,  for  the  reascm  that  no  member  of  said 
firm  had  been  served,  as  required  by  article 
1863,  Vernon's  Sayles'  Bev.  Glv.  Stats.;  and 
the  attempt  to  serve  the  Arm  itself  was  fu- 
tile, because  it  was  not  an  entity  under  tlie 
law.  See  Frank  v.  Tatum,  87  Tex.  204,  25 
S.  W.  409.  Under  the  doctrine  of  said  case, 
it  would  seem  that  the  suit  against  Mana  i 
Sons  was  Improperly  brought.  In  that  it  fail- 
ed to  give  the  names  of  all  of  the  partners ; 
but,  apart  from  this,  the  attempted  service 
was  defective  and  insufficient,  for  which  rea- 
son no  Judgment  should  have  been  rendered 
against  Maun  &  Sons. 

There  was  no  allegation  that  O.  D.  Mann 
had  converted  any  of  the  property  upon 
which  plaintiffs  claim  to  have  had  a  mort- 
gage, tor  which  reason  judgment  against  him 
was  improperly  rendered.  Besides  this,  it 
appears  that  the  aggregate  amount  of  the 
judgment  rendered  was  in  excess  of  $1,000. 
Therefore  the  court  had  no  jurisdiction  to 
render  the  same. 

[7]  In  order  to  set  a^lde  a  Judgment  by 
default,  it  is  not  necessary  to  show  a  merito- 
rious defense  or  negative  a  want  of  dlligeuce 
on  the  part  of  the  defendants,  where  no  legal 
service  is  had  upon  them.  This  is  required 
only  where  legal  service  has  been  had.  It  is 
immaterial  that  appellants,  after  judgment 
was  rendered  by  default,  flled  an  answer  to 
the  merits  in  connection  with  their  motion  to 
vacate  the  Judgment,  because  the  Judgment 
was  void  for  want  of  Jurisdiction  at  the  time 
It  was  in  tact  rendered,  and  appellants  tbere- 
fore  had  the  right  to  have  it  set  asida 

For  the  reasons  indicated,  the  motion  for 
rehearing  is  granted,  the  judgment  is  revers- 
ed, and  tbe  cause  remanded. 

On  Appellee's  Motion  for  Rehearing 

KVa,  G.  J.  The  nature  of  this  case  is 
sufficiently  stated  in  the  original  opinion  pre^ 
pared  by  Mr.  Justice  BICE,  when  the  Judg- 
ment of  the  trial  court  was  affirmed,  and 
in  his  subsequent  opinion,  prepared  when  ap- 
pellants' motion  for  rehearing  was  granted, 
and  tbe  judgment  referred  to  reversed,  and 
the  cause  femanded,'thoagti- we  may  malse 
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some  addition  thereto  in  the  oooise  of  this 
(tplDion.  After  our  last  decision  was  made, 
and  In  dne  time,  counsel  for  appellee,  First 
State  Bank  &  Trust  C!ompany,  presented  a 
motion  for  rehearing,  accompanied  by  an- 
elaborate  and  able  argumoit,  assailing  the 
gronnds  upon  which  this  court  based  its  judg- 
ment of  reversal ;  and  while  authorities  cit- 
ed and  argument  made  hare  caused  us  to 
doubt  the  correctness  of  the  reasons  given 
for  reversing  the  case,  stiU  we  are  of  opin- 
ion that,  in  so  far  as  the  appellants  are  con- 
cerned, the  Judgment  of  reversal  should  not 
be  set  aside,  though  we  concede  that  the  case 
should  not  have  been  reversed  as  to  Judg- 
ments rendered  against  parties  who  have  not 
appealed,  except  as  to  Judgment  against  O. 
D.  Mann. 

[I]  The  only  parties  who  have  appealed 
are  William  Connolly  &  Co.  and  O.  D.  Mann 
&  Sons;  and  upon  further  consideration  we 
have  reached  the  conclusion  that  as  to  them 
the  trial  court  committed  error  in  not  setting 
aside  the  Judgment  by  default  rendered 
against  them  and  O.  D.  Mann,  for  the  reason 
that  their  amended  motion,  asldng  to  have 
that  Judgment  set  aside,  set  up  a  meritorious 
defense,  and  disclosed  a  sufficient  excuse  for 
not  having  filed  their  answer  before  the  de- 
fault docket  was  called,  and  that  this  court 
fell  into  error  when  It  ruled  otherwise  in  the 
original  opinion  filed  herein.  In  addition  to 
the  facts  stated  in  the  opinion  referred  to, 
we  copy  as  follows  from  the  answer  filed  in 
the  court  below  by  appellants  on  the  same 
day  that  the  Judgment  by  default  was  ren- 
dered: 

"Further  aDswering  in  this  behalf,  these  de- 
fendants would  show  to  the  court  that,  if  they 
did  purchase  any  of  the  cotton  on  which  plain- 
tiff held  a  valid  Uen  or  mortgage,  they  here 
charge  that  the  money  waa  paid  by  them,  in  ao 
purchasing  from  R.  F.  Miller  or  Ii.  B.  Miller, 
to  the  said  R.  F.  Miller,  and  that  the  said  B. 
F.  Miller,  after  receiving  said  money,  paid  the 
same  over  to  the  plaintiff  in  partial  satisfaction 
of  the  demands  herein  sued  upon  by  the  plain- 
tilEF.  Wherefore,  in  the  event  of  such  payment, 
plaintiff  should  not  be  now  permitted  to  recover 
of  and  from  these  defendants  the  value  of  any 
cotton  thuB  converted  after  the  plaintiff  has 
been  paid  the  fuU  market  value  of  the  same  by 
the  defendant  R.  F.  Miller.  In  this  connection 
these  defendants  charge  that  the  defendant  R. 
F.  Miller  paid  over  to  the  plaintiff  the  market 
value  of  said  cotton,  less  the  cost  of  picking 
same,  and  that  the  cost  of  picking  the  same  con- 
stituted a  claim  against  said  cotton  superior  to 
the  mortgage  lien  of  plaintiff  thereon." 

In  appellants'  amended  motion  to  vacate 
the  Judgment  by  default  they  alleged,  among 
otber  things: 

"That  the  order  granting  judgment  by  default 
against  these  defendants  must  have  been  entered 
against  them  but  a  few  minutes  before  their 
arrival  and  appearance  and  tender  of  their 
pleadings  tberem.  That  upon  their  arrival  these 
defendants  tendered  pleadings  of  the  following 
□atare:  (a)  A  plea  to  the  venue,  showing  that 
the  plaintiff  had  no  legal  right  to  compel  said 
defendants  to  appear  and  defend  this  cause  in 
Coieman  county,  Tex. ;  (b)  a  plea  of  misjoinder 
of   parties  defendant  and  cause  of  action;    (c) 


a  general  exception,  to  said  pleadings  becausa 
of  misjoinder  of  parties  defendant;  and  (d)  a 
plea  to  the  merits  of  said  cause  of  action,  pray- 
ing in  the  alternative  that,  in  the  event  that 
their  special  pleas  should  be  overruled,  said  de- 
fendants should  be  heard  upon  their  answer 
showing  a  meritorious  defense  to  the  cause  of 
action.  That  all  of  said  pleas  are  here  referred 
to  and  made  a  part  hereof,  for  the  purpose  of 
being  considered  by  the  court  in  connection  with 
this  motion  to  vacate  said  judgment  by  default." 

[1,10]  We  think  it  was  proper  for  the 
court  below  to  consider  the  answer  filed  by 
appellants  in  connection  with  the  motion  to 
vacate  the  Judgment  by  default,  and  thatr 
when  so  considered,  the  motion  disclosed  a. 
meritorious  defense ;  and  we  are  also  of  opin- 
ion that  the  diligence  shown  by  the  motion 
was  as  mnch,  and  perhaps  more,  than  that 
shown  in  the  recent  case  of  International 
Travelers'  Ass'n  v.  G.  I/.  Peterson,  188  B.  W. 
1196,  decided  by  this  court  In  granting  a 
rehearing  in  that  case,  we  cited  and  quoted 
from  ©owell  v.  Winters,  20  Tex.  794,  in  which 
case  there  was  no  more  diligence  than  in  this 
or  the  Peterson  Case.  The  Peterson  Case  is 
also  authority  upon  the  question  of  verifica- 
tion of  the  motion  to  vacate  and  the  answer 
referred  to  in  the  motion,  as  there  is  no  sub- 
stantial diffeirence  between  the  two  cases  in. 
that  respect. 

So,  if  it  be  conceded,  as  c<»>tended  by  coun- 
sel for  the  bank,  that  the  filing  of  the  motion 
to  vacate  the  default  Judgment  upon  other 
grounds  than  the  question  of  notice  or  serv- 
ice of  citation  cured  whatever  defect  may 
have  existed  in  that  regard,  still  we  are  of 
opinion,  for  the  reasons  Just  stated,  that  ap- 
pellants are  entitled  to  a  reversal  of  the- 
Judgment  and  to  a  trial  upon  the  merits; 
and  this  conclusion  Is  reached  without  refer- 
ence to  the  so-called  statement  of  facts,  which 
counsel  for  appellee  contend  should  not  be 
considered.  We  agree  with  appellee's  coun- 
sel that  this  court  fell  Into  error  when  It 
held  that  the  amount  sued  for  was  not  with- 
in the  Jurisdiction  of  the  county  court;  but, 
as  stated  above,  we  rest  our  reversal  of  the 
case  upon  our  present  conclusion  that  the 
motion  to  vacate  the  Judgment  disclosed  a 
meritorious  defense,  and  a  sufficient  excuse 
for  appellants  not  having  filed  their  answer 
presenting  such  defense  before  the  default 
docket  was  called. 

[11,12]  Except  as  to  the  Judgment  against 
O.  D.  Mann,  we  also  agree  with  counsel  for 
appellee  that  the  Judgment  in  its  favor 
against  parties  who  have  not  appealed  should 
be  affirmed,  and  that  the  Judgment  of  this 
court  reversing  the  case  as  to  them  is  erro- 
neous. As  to  O.  D.  Mann  we  hold  that  the 
Judgment  should  be  reversed  for  the  reason 
that  he  was  not  sued  otherwise  than  as  a 
member  of  the  firm  of  O.  D.  Mann  &  Sons, 
and  we  suppose  that  the  court  below  render- 
ed Judgment  against  him  individually  'be- 
cause of  the  fact  that  the  citation  which  was 
issued  against  the  firm  of  O.  D.  Mann  Sl. 
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Sons  was  seired  ai>on  him  as  a  member  of' 
the  firm.  It  is  provided  by  statute  that  a 
Judgment  against  a  partnership  is  collecti- 
ble out  of  the  partnership  property,  and  out 
of  the  individual  property  of  the  members 
of  the  firm  who  have  been  served  with  cita- 
tion ;  and  no  doubt  it  was  upon  this  theory 
that  the  Judgment  was  rendered  against  O. 
X>.  Mann  individually.  In  fact,  he  was  only 
sued  as  a  member  of  the  Arm,  and  therefore 
could  not  be  held  liable  otherwise;  and  it 
necessarily  follows  that,  if  the  appellee  is 
not  entitled  to  a  Judgment  against  the  firm, 
it  is  not  entitled  to  any  Judgment  against 

0.  D.  Mann  individually.  In  other  words, 
the  cause  of  action  is  one  and  the  same 
against  O.  D.  Mann  and  the  firm  of  O.  D. 
Mann  &  Sons,  and  therefore  the  statute, 
which  prescribes  that  only  one  final  Judg- 
ment shall  be  rendered,  has  application,  and 
for  that  reason  a  reversal  as  to  one  operates 
as  a  reversal  as  to  all,  though  only  one  may 
have  appealed.  But,  as  to  the  Judgments 
rendered  in  favor  of  the  bank  against  the 
other  defendants,  that  statute  does  not  ap- 
ply, tiecause  those  Judgments  were  based  up- 
on separate  and  distinct  causes  of  action, 
in  which  no  recovery  was  sought  or  had 
against  O.  D.  Mann  or  O.  D.  Mann  &  Sons. 
X>anner  v.  Walker-Smith  Co.,  154  S.  W.  295. 

So  our  conclusion  is  that,  in  so  far  as  ap- 
pellee's motion  for  rehearing  asks  to  have 
our  former  Judgment  reversing  the  case  as 
between  appellee  and  appellants  Wm.  Con- 
nolly &  Co.  and  O.  D.  Mann  &  Sons  and  O. 
D.  Mann,  individually,  set  aside  it  should  be 
overruled,  but  that  the  remainder  of  tliis 
court's  Judgment  of  reiversal  should  be  set 
aside,  and  Judgment  of  the  court  below  af- 
firmed ;  and  it  is  so  ordered. 

Motion  overruled  in  part,  and  in  iiart 
granted. 

RODGBRS  et  al.  v.  CENTRAIi  BANK  & 
TRUST  CO.     (Na  7047.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  18,  19l&    Rehearing  Denied 

March  16,  1916.) 

1.  Barks  and  Banking  9s>64— Axtthobitt 

OF  OFFICKBS — LiIQTJinATION. 

The  former  president  of  the  defendant  bank 
became  considerably  indebted  to  the  institution, 
whereupon  land  which  he  owned  was  conveyed 
to  the  bank.  Thereafter  7  of  the  15  directors 
including  the  Bucceedine  president,  authorized 
him  to  convey  such  land  to  another,  who  paid 
into  the  bank  $5,000  to  be  credited  npon  the 
former  president's  obligations.  After  this  was 
done,  the  bank  went  into  liquidation,  and  lender, 
making  the  payment,  demanded  reimbursement, 
wherenpon,  the  property  being  reconveyed,  the 
siicceedmg  president  of  the  bank,  who  wag  its 
liquidating  officer,  executed  its  note  which  was 
indorsed  by  defendants,  nnd  nut  of  the  jproceeds 
the  indebtedness  was  paid.  Rev.  St  1911,  art. 
378,  declares  that  the  board  of  directors  of 
every  bank  shall  meet  at  least  once  a  month 
and  pass  on  the  business  of  the  bank,  and  that 
no  bills  payable  shall  be  made  and  no  bills  shall 


be  redisconnted  by  the  bank  without  consent  o 
the  boaid  of  directors.  B«ld  that,  in  view  of  th 
fact  that  the  original  transactirai  was  autbot 
i2ed  only  by  7  of  the  15  directors,  the  bank  di 
not  become  obligated  to  saUsfv  the  note,  an 
hence  the  second  president  as  liquidating  office 
conld  not  thereafter  bind  the  bank  by  note  a 
ecuted  to  obtain  funds  to  discharge  the  firs 
particularly  as  the  subsequent  n<^  was  so 
authorized  by  the  directors;  consequently,  tb 
indorsers  having  paid  the  note  are  not  entitle 
to  reimbursement. 

[Bd.  Note.— For  other  cases,  see  Banks  an 
Banking,  Cent  Dig.  f  125 ;   Dec.  Dig.  9=>6i.] 

2.  Banks  and  Banking  «=»64— Authobit 

OP  Ofeickhs— Lkjtjidation. 
Where  the  assets  of  a  bank  are  l>eing  liqui 
dated,  the  liquidating  officer,  though  its  presideni 
in  not  entitled  to  execute  notes  of  the  l>ank  t 
take  op  former  indebtedness. 

[Ed.  Note. — ^For  other  cases,  see  Banks  an 
Banking,  Cent  Dig.  1 126;  Dec.  Dig.  «=>64.] 

Appeal  from  District  Court,  Harris  Com 
ty;    £1  R.  Campbell,  Special  Judge. 

Action  by  Richard  Rodgers  and  other 
against  the  Central  Bank  &  Trust  Companj 
From  a  Judgment  for  defendant,  plaintlOs  ai 
peaL    Affirmed. 

John  G.  Tod  and  Kittrell  ft  Klttrell,  all  o 
Houston,  for  appellants.  C.  B.  Wharton  an 
Jno.  C  Townes,  Jr.,  both  of  Houston,  fo 
appellee. 

PLEASANTS,  O.  J.  This  suit  was  brongt 
by  appellants,  Richard  Rodgers,  John  O.  To< 
and  M.  E.  Foster,  against  the  appellee,  t 
recover  the  sum  of  $5,000  and  Interest  whic 
plaintUFs  alleged  they  had  been  compelle 
to  pay  as  accommodation  indorsers  upon 
note  executed  by  appellee.  PtaintiCfs  pet 
tion,  among  other  allegations  in  regard  t 
the  note  for  the  payment  of  which  they  as 
reimbursement  from  the  defendant,  contain 
in  substance,  the  following:  That  at  tb 
time  of  making  the  note  and  before  the  neg< 
tiation  thereof  by  defendant,  as  hereinafte 
set  forth,  the  plaintiffs,  at  the  special  ii 
stance  and  request  of  the  defendant  and  soh 
ly  for  its  accommodation,  Indorsed  said  not( 
and  thereby  became  liable,  undertook  an 
promised  to  pay  said  note  when  it  becam 
due  In  the  event  defendant  failed  to  pa 
same.  It  is  averred  that  subsequently  th 
platntiCfs  as  indorsers  upon  said  note  wer 
compelled  to  pay  the  same,  and  that  all  « 
the  money  which  was  paid  by  them  as  h 
dorsers  was  paid  for  the  use  and  benefit  c 
the  defendant,  which  amount  the  defendai 
bank  became  liable  to  pay  plalntlfTs.  Tli 
answer  of  defendant  avers  that  the  note  ii 
dorsed  by  plaintiffs  and  for  the  payment  ( 
which  they  seek  reimbursement  was  execute 
without  lawful  authority  by  one  F.  V 
Vanghan,  formerly  president  of  the  defem 
ant  tmnk;  that  he  was  not  authorized  t 
the  directors  ot  the  bank  to  execute  the  note 
that  the  bank  received  no  benefit  from  tli 
note;  that  at  the  time  of  the  execution  < 
the  note  it  was  not  a  going  concern,  b( 
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bAd  K<me  into  volimtary  Uqaldatlon;  tbat 
Vaagban  was  pretending  to  act  as  liquidat- 
ing agent  at  Hie  time  at  tbia  transaction,  but 
he  had  no  authority  as  president  of  the  bank 
to  execute  and  deliver  the  note  sued  on; 
that  the  tramactlon  was  at  its  inception  void, 
and  the  plalntUft,  by  becoming  indorsers 
thereon,  did  so  voluntarily;  that  they  were 
not  requested  to  do  so  by  the  directors  of 
the  C«itral  Bank  8c  Trust  Company;  that 
at  the  time  of  these  transactions  the  defend- 
ant was  a  bank  organized  under  the  laws  of 
the  state  of  Xtexas,  with  authority  to  conduct 
the  business  of  rec^ving  money  on  deposit, 
paying  interest  thereon,  buying  and  selling 
exchange,  gold  and  silver  coin,  loaning  mon- 
ey, and  doing  such  other  things  as  are  au- 
thorized by  the  banking  laws  of  this  state; 
that  these  laws  do  not  confer  authority  up- 
on said  Iiank  to  execute  notes  of  the  charac- 
ter sued  on  and  procure  indorsers  thereon 
and  to  become  liable  in  such  transactions; 
that  these  things  were  all  ultra  vires.  The 
answer  also  contains  a  recital  of  all  the  ne- 
gotiations and  facts  leading  up  to  and  in 
explanation  of  the  executlm  of  said  notei 
The  cause  wias  tried  in  the  court  below  with- 
out a  Jury,  and  the  judgment  rendered  was 
that  plalntllfs  take  nothing  by  their  suit 

The  trial  Judge,  at  request  of  plaintiffs, 
ffled  his  concluslonB  of  fact  and  law.  We 
adopt  as  our  fact  conclusions  the  findings  of 
fact  filed  by  the  trial  Judge,  which  are  aH 
follows: 

"On  March  16,  1910.  F.  B.  Pye,  who  had 
been  president  of  the  (Jentral  Bank  &  Trust 
Company,  a  state  bank,  created  and  existing 
under  the  laws  of  the  state  of  Texas  regulating 
state  banks,  was  indebted  to  said  bank  in  very 
large  sums  of  money,  aggregating  more  than 
$30,000,  which  said  indebtedness  was  represent- 
ed bv  unsecured  notes  and  overdrafts.  He  ap- 
proached John  O.  Tod,  H.  L.  Mitchell,  M.  B. 
Foster,  and  F.  W.  Vaugfaan  and  asked  them 
to  indorse  his  two  notes  of  $^000  each,  which 
be  would  place  with  certain  banks  outside  of 
the  city  of  Houston  and  procure  $10,000  to  be 
^id  and  applied  on  his  indebtedness  to  the 
Central  Bank  &  Trust  Company,  and  agreed 
that  if  they  would  indorse  said  notes  for  him 
he  would  transfer  to  them,  or  some  cme  for  them 
as  trustee,  certain  valuable  property  which  he 
had  in  the  city  of  Houston,  which  was  com- 
monly known  as  the  Ijombardi  property,  and 
hereinafter  described.  They  agreed  to  do  this. 
The  notes  were  indorsed  and  discounted,  and 
Pye,  on  March  16,  1910,  conveyed  the  prop- 
erty to  John  O.  Tod,  by  general  warranty  deed, 
abstdnte  upon  its  face,  reciting  a  consideiation 
of  one  dollar.  The  deed  was  recorded  in  the 
deed  records  of  Harris  county  on  the  same 
date,  and  its  purpose  was  to  secure  the  liabil- 
ity of  the  above-named  indorsers  upon  the  two 
notes  Inferred  to,  and  thereafterwards,  to  se- 
cure the  Central  Bank  &  Trust  Company  on 
account  of  the  balance  of  Pye's  indebtedness 
to  it,  and  Tod  held  the  property  under  this 
de<H]  for  such  purposes. 

"On  April  19,  1910,  a  state  bank  examiner 
demanded  that  the  title  to  said  property  de- 
scribed in  said  deed  should  be  conveyed  to  the 
Central  Bank  &  Trust  Company,  and  Tod 
thereupon,  for  a  nominal  consideration,  convey- 
ed the  property  to  it,  the  deed  being  one  «f 
general  warranty,  conveying  absolute  title,  an^ 
the   same  was  filed  and  recorded,  but  it  was 


understood  that  the  same  was  held  to  secure 
the  indebtedness  of  Pye,  aa  above  stated. 

"On  May  6,  1910,  the  following  paper  was 
executed:  'Mr.  F.  W.  Vaughan,  President,  Cen- 
tral Bank  &  Trust  Company,  City— Dear  Sir.: 
You  are  authorized  to  convey  lots  3,  4  and  5 
and  half  of  U  and  12  in  block  96,  in  the  city 
of  Honstoo,  S.  S.  Buffalo  bayou,  to  Southern 
Lioan  &  Investment  Company  upon  it  paying 
into  the  bank  $5,000  to  be  applied  to  the  credit 
of  F.  B.  Pye's  obligations,  the  Southern  Loan 
&  Investment  Company  executing  an  agreement 
binding  said  company  to  reconvey  said  property 
upon  request  of  the  bank  upon  it  being  repaid 
such  sum  of  five  thousand  dollars.  Yours  truly, 
John  G.  Tod.  Richard  Rodgers.  C.  It.  Bering. 
F.  W.  Vaughan.  N.  A.  Sayre.  August  £>e 
Zavala.    H.  L  Mitchell.    May  6,  1910.' 

"The  persons  who  signed  the  foregoing  pa- 
per were  7  of  the  15  of  tiie  board  of  directors 
of  the  Central  Bank  &  Trust  Company,  and 
the  property  described  therein  is  the  property 
refened  to  in  tlie  deed  described  in  tne  fore- 
going parsgraphs.  Ttkere  was  no  meeting  of 
the  board  of  directors  authorising  this  action, 
and  nothing  appears  upon  the  minutes  of  the 
directors  in  reference  thereto,  and  said  paper 
seems  to  have  been  informally  signed. 

"On  May  6,  1910,  a  state  Mmk  examiner  was 
insistinK  tliat  the  amount  of  Pye's  unsecured 
indebtedness  and  overdraft  to  the  Central  Bank 
&  Trust  Company  should  be  reduced  or  secured, 
and  threaten^  to  <dose  up  the  institutioo  if  the 
same  was  not  done,  and  upon  said  date  the 
Central  Bank  &  Trust  Company,  by  F.  W. 
Vaughan,  president,  conveyed  the  property  here- 
inbefore described  to  the  Soutiiern  lioan  &  In- 
vestment Company,  a  corporation,  of  which 
Jesse  H.  Jones  was  president;  the  considera- 
tion recited  being  one  dollar,  the  deed  being 
one  of  general  warranty  and  subject  to  all  liens 
against  the  property  at  the  time  of  the  de- 
livery of  the  same.  At  the  time  of  the  execu- 
tion and  delivery  of  said  deed,  the  Southern 
Loan  &  Investment  Company  delivered  to  the 
Central.  Bank  &  Trust  Company  its  note  for 
$5,000,  which  said  note  the  Central  Bank  & 
Trust  Company  discounted  to  some  other  in- 
stitution, receiving  the  sum  of  $5,00O  in  cash, 
which  was  placed  to  the  credit  of  F.  E.  Pye, 
and  was  used  in  paying  and  reducing  his  in- 
debtedness to  the  Central  Bank  &  Trust  Com- 
pany. Thereafter,  on  May  18,  1910,  before  the 
maturity  of  said  note,  it  was  paid  by  the  South- 
ern Loan  &  Investment  Company ;  and  there- 
after said  Southern  Loan  &  Investment  Com-  ' 
pany  held  whatever  title  had_  been  c<»iveyed  to 
it  by  the  deed  above  mentioned,  as  securi^ 
for  the  repayment  to  it  by  said  Central  Bank 
&  Trust  Company  of  said  sum  of  $o,000. 

"In  the  latter  part  of  May,  1910,  the  Cen- 
tral Bank  &  Trust  Company  went  into  liquida- 
tion, and  F.  W.  Vaughan,  its  president,  remain- 
ed in  charge  of  its  affairs  as  liquidating  agent; 
but  said  bank  liquidated  through  the  Lumber- 
misn's  National  Bank  of  Houston,  Tex.,  and 
transferred  to  said  last-named  bank  aU  of  its 
valuable  assets. 

"On  July  2,  1910,  the  Southern  Loan.  &  In- 
vestment  Company  was  demanding  that  it  be 
repaid  the  $5,000  that  it  had  paid  out  in  the 
manner  above  stated,  but  offered  to  reconvey 
the  land  that  had  been  transferred  to  it  on 
May  6,  1910;  and  on  July  2.  1910,  the  Cen- 
tral Bank  &  Trust  Company,  acting  or  pur- 
porting to  act,  through  F.  W.  Vaughan,  its 
president,  executed  its  note  for  the  sum  of 
$5,000,  payable  to  its  own  order,  due  October 
1,  1910,  bearing  10  per  cent,  interest  from  date, 
and  procured  Richard  Rodgers,  John  G.  Tod, 
and  M.  F.  Foster,  plaintiffs  in  this  suit  who 
were  also  directors  and  stockholders  of  said 
coT^ration,  to  become  indorsers  on  the  same. 
This  note  was  discounted  by  the  Lumbermen's 
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National  Bank  for  the  8nin  of  $5,000,  and 
same  was  paid  to  tlie  Southern  Iiosn  &  Invest- 
ment Company  to  cover  the  advance  or  pay- 
ment that  it  bad  theretofore  made  in  the  man- 
ner as  above  stated,  and  to  obtain  a  reccmvey- 
ance  of  the  property  which  had  theretofore 
been  conveyed  to  it  by  the  Central  Bank  & 
Trust  Company.  Said  note  was  not  paid  by 
the  Central  Bank  &  Trust  Company  at  its 
maturity,  and  these  indorsers  were  compelled 
to  pay  the  same,  and  they  have  filed  this  suit 
against  the  Central  Bank  &  Trust  Company 
to  be  reimbursed  for  the  amount  that  they  have 
so  paid  as  indorsers. 

"By  deed  dated  January  21,  1911,  the  South- 
ern Ijoan  &  Investment  Company,  for  a  recited 
consideration  of  one  dollar,  reconveyed  the  prop- 
erty above  described  to  the  Central  Bank  & 
Trust  Company,  but  said  deed  was  not  placed  of 
record;  and  thereafter,  by  deed  dated  August  25, 
1911,  which  was  placed  of  record,  the  Soothem 
Loan  &  Investment  Company,  for  a  recited  con- 
(dderatiou  of  one  dollar,  couveyed  said  prem- 
ises to  M.  B.  Foster  and  H.  U  Mitchell,  said 
deed  being  in  the  nature  of  a  quitclaim  deed. 

"At  the  time  of  the  conveyance  of  said  proi^ 
erty  by  Pye  to  Tod,  there  was  a  vendor's  lien 
upon  said  property  in  favor  of  C.  Schwartz; 
and  on  September  6,  1910,  there  was  a  judg- 
ment of  foreclosure  In  the  district  court  of  Har- 
ris county  in  favor  of  Conrad  Schwartz  against 
Pye  and  others,  for  the  principal  sum  of  $40,- 
506.  The  judgment  recites  that  at  a  sale  of 
the  property  the  proceeds  of  the  property  should 
be  applied:  First,  to  the  payment  and  satis- 
faction of  all  costs;  second,  to  the  payment 
and  satisfaction  of  Schwartz's  judgment;  third, 
to  the  payment  and  satisfaction  of  the  indebt- 
edness of  Pye  to  interveners,  M.  £.  Foster,  F. 
W.  Vaughan,  H.  L.  MitcheU,  and  John  G.  Tod, 
in  the  sum  of  |10,000,  with  interest  at  8  per 
cent;  fourth,  to  the  payment  and  satisfaction 
of  the  indebtedness  due  by  Pye  to  the  Central 
Bank  &  Trust  Company;  and,  fifth,  any  bal- 
ance remaining  to  be  paid  to  defendant  Pye,  his 
heirs  or  assigns. 

"There  was  a  sale  under  the  decree  described 
in  the  foregoing  paragraph  on  June  6,  1911, 
and  the  sheriff,  acting  under  an  order  of  sale 
issued  under  that  judgment,  conveyed  the  prop- 
erty to  Norman  G.  KittreU,  Jr.  On  the  same 
day  Norman  G.  KittreU,  Jr.,  conveyed  said 
property  to  M.  E.  Foster  and  H.  Ia  Mitchell 
for  a  recited  consideration  of  $45,500,  paid  as 
follows:  $5,500  cash,  and  the  balance  of  $40,- 
000  evidenced  by  the  note  of  the  vendees,  of 
even  date  with  said  deed,  payable  to  the  order 
Of  the  said  Norman  G.  Kittrell,  Jr.,  five  years 
after  date,  with  interest  at  the  rate  of  7  per 
eent.  per  annum,  to  secure  which  the  vendor's 
lien  was  retained  in  said  deed. 

"By  deed  dated  August  28,  1911,  M.  E.  Fos- 
ter and  H.  L.  MitcheU  conveyed  said  property 
to  WUIiam  A.  Wilson,  for  a  recited  considera- 
tion of  $58,000,  in  the  following  manner :  $40,- 
000  by  the  assumption  of  the  note  of  Foster 
and  Mitchell  above  referred  to,  which  is  re- 
cited to  have  been  transferred  and  assigned  to 
Conrad  Schwartz,  and  $18,000  represented  by 
the  three  promissory  notes  of  said  Wilson,  two 
for  $5,000  each,  and  one  for  $8,000,  payable 
June  1,  1912,  bearing  interest  at  7  per  cent, 
to  secure  all  of  which  the  vendor's  lien  was  re- 
tained in  said  deed. 

"The  evidence  does  not  show  that  there  was 
any  equity  in  said  property  over  and  above  the 
amounts  named  in  the  judgment  of  September 
6,  1910,  which  were  superior  or  prior  to  the 
judgment  therein  rendered  for  the  defendant 
herein ;  but  we  find  that  tlie  said  Vanghau  and 
the  plaintiffs  herein  believed,  at  the  time  of  the 
execution  and  delivery  of  the  note  herein  sued 
Upon,  that  there  was  an  equity  in  said  property 
which  would  be  beneficial  to  the  Central  Bank 
ft  Trust  Company. 

"I   find  tliat  there   was  no  meeting  of  the 


board  of  directors  of  saM  Central  Bank  &  Trust 
Oompany,  nor  do  the  minutes  show  any  such 
meeting,  at  which  any  of  these  transactions 
were  ever  discussed  or  authorized.  I  find  that 
the  board  of  directors,  as  such,  never  discussed, 
authorized,  or  ratified  the  act  of  F.  W.  Vaughan, 
as  president,  in  executing  the  note  of  July  2, 
1910,  upon  which  this  suit  is  predicated,  or  ui 
procuring  the  indorsements  of  the  plaintiffs 
thereon. 

"After  May  6,  1910,  the  Central  Bank  ft 
Trust  Company  ceased  to  do  business  in  the 
usual  course  of  business,  and  thereafter  its 
doors  were  closed;  but  there  were,  after  that 
time,  frequent  meetings  of  the  directors  of  said 
bank  in  reference  to  its  business." 

[1]  Appellants  have  grouped  their  several 
assignments  of  error  and  submit  thereunder 
but  one  proposition,  which  Is  as  follows: 

"When  a  bank,  while  a  going  concern,  makes 
a  note  in  the  ordinary  course  of  business  as  a 
means  of  raising  money,  which  note  is  secured 
by  what  is  believed  by  the  president  and  direc- 
tors to  be  a  valuable  equity  in  real  estate,  and 
before  the  maturity  of  the  note  the  bank  goes 
into  liquidation  and  turns  over  to  another  bank 
its  readily  convertible  assets  to  pay  its  depoa- 
tors,  but  the  president  is  appointed  'liquidating 
agent,'  and  the  directors  continue  to  hold  meet- 
ings, and  the  holder  of  the  note  given  to  borrow 
money  demands  payment,  and  tiie  bank  is  un- 
able to  pay  it,  but  the  money  can  be  raised  if 
the  president  and  'liquidating  agent'  vrill  give 
the  note  of  the  bank  indorsed  by  three  parties. 
and  the  note  is  given  indorsed  by  three  parties 
(the  appellants),  which  note  is  received  by  the 
creditor  of  the  bank,  and  converted  into  cash, 
and  the  first  note  is  paid  and  the  real  estate  re- 
leased and  reconveyed  to  the  bank,  the  indors- 
ers who  are  compelled  to  pay  the  note  last  giv- 
en are  entitled  to  recover  the  amount  from  the 
bank,  being  subrogated  to  all  the  rights  of  the 
holder  of  the  first  note,  and  the  bank  is  estopped 
to  deny  its  liability." 

We  do  not  think  tbis  proposition  can  be 
sustained.  It  assumes  that  the  transaction 
between  Jones  and  the  appellee  bank  was 
one  which  arose  In  the  usual  course  of  busi- 
ness of  the  bank,  and  by  sach  transaction 
the  bank  became  bound  to  pay  3(mea  upon 
demand  the  sum  of  $5,000.  It  seems  to  us 
that  it  was  an  extraordinary  and  nnnsual 
proceeding  for  a  bank  to  borrow  money  for 
the  purpose  of  discharging  an  obligation  to 
itself  of  one  of  its  debtors.  If  by  the  con- 
veyance of  the  property  to  Jones  in  consid- 
eration of  the  $5,000  note  executed  by  him 
the  president  of  the  bank  only  Intended  to 
bind  the  property  received  by  the  bank  from 
Pye  as  security  for  his  Indebtedness,  such 
an  agreement  might  have  been  permissible 
and  the  amount  received  from  Jones  credit- 
ed on  Pye's  Indebtedness.  This  was  all  that 
the  instrument  before  set  out  signed  by  7  of 
the  15  directors  of  the  bank  authorized,  and 
we  do  not  think  the  bank  was  bound  by  any 
understanding  that  it  would  become  liable  to 
Jones  for  the  $5,000..  The  statute  under 
which  appellee  bank  was  organized  and  op- 
erated contains  the  fallowing  provision: 

"The  board  of  directors  of  each  and  every 
bank  organized  under  this  act  riiall  meet  at 
least  once  per  month  and  pass  upon  the  busi- 
ness of  the  bank  back  to  the  previous  meetin; 
of  the  board,  and  shall  keep  a  written  record 
of  its  approval  or  disapproval  of  each  and 
every  loan,'   •    *    *  .  and  no  bills  payable  shall 
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made  and  no  bills  sball  be  redtscounted  by 
bank  except  with  the  consent  of  the  board 
lirectors."  Section  6,  c.  10,  Acts  let  Gelled 
noa  29th  ]>g. ;  article  378,  Rer.  Stat.  1911. 

:  seems  clear  to  us  tbat  the  Instrument 
>re  set  out,  executed  by  less  than  a  ma- 
ty of  the  board  of  directors,  cannot  be 
irded  as  a  written  record  of  the  consent 
he  board  of  directors  that  the  president 
id  borrow  from  Jones  the  $5,000  and  bind 
t>ank  to  repay  the  loan. 
]  In  this  view  of  the  matter,  Jones  had 
enforceable  claim  against  the  bank.  If 
e  conceded,  however,  tbat  Jones  had  an 
trceable  claim  against  the  banlc  for  the 
00,  the  president,  after  the  bank  had 
3  into  Ilqnldatlon,  had  no  authority  to 
nte  the  note  of  the  bank  for  said 
lunt,    notwithstanding   the   fftct   tliat   he 

acting  as  "liquidating  agent"  for  the 
i.  White  V.  Tudor,  24  Tex.  639,  76  4m. 
,  126 ;  Richmond  t.  Irons.  121  U.  S.  27,  7 
.  Gt  788,  30  L.  tSd.  864;  Scdirader  v. 
lufacturers*  Bank,  133  U.  S.  67,  10  Sup. 
238,  33  li.  Ed.  564.  We  think  the  note 
Fuly  2,  1910,  for  the  payment  of  which 
>llant8  seek  ■  reimbursement  from  the 
t,  was  not  an  obligation  of  the  bank,  and 
efore  It  cannot  be  held  liable  to  reim- 
«  appellants  for  the  payment  of  said 
!.  We  also  agree  with  the  trial  Judge 
.  there  Is  no  question  of  estoppel  or  sub- 
ition  in  the  case. 

follows  that  the  Judgment  of  the  trial 
t  should  be  affirmed,  and  it  has  been  so 
ired. 
fBrmed. 


lMES  et  al  T.  DOSS  et  aL    (No.  936.) 
irt  of  Civil  Appeals  of  Texas.     Amarilla 
March  1,  1916.) 

ASTNKBSHIF     €=3203    —     DiSSOLUTIOH     — 
JATEMENT   AND    RBVIVAL. 

An  action  by  plaintiffs  individually  to  re- 
r  certain  property  purcliased  ^  defendant 
I  a  firm  composed  of  the  plaintitu  would  not 
l>ated.  as  the  fact  that  there  was  no  part> 
hip  when  tlie  suit  was  brouebt  was  a  mat- 
>f  evidence  to  be  shown  at  the  trial, 
d.  Note. — For  other  coses,  see  Partnership, 
:.  Dig.  i  375;    Dec.  Dig.  «:s>203.] 

IviDSNCB  «=9461(3)  —  PaboIi  BvisENOa  — 

INTBACT— SAU:. 

Parol  testimony  was  inadmissible  to  show 
the  subject-matter  of  a  contract  of  sale  of 
anal  property  was  other  than  that  desig- 
d  by  Uie  contract. 

d.    Note. — For   other   cases,    see   Evidence, 
L  Dig.  I  2128;    Dec.  Dig.  «5>461(3).] 

AI£8   4=338(9   —  CONTBACT   —   FXAUD   — 
^OWLSDOE   OF  BUYKB. 

The  purchaser  under  a  contract  for  the  sale 
irsonal  property  signing  the  contract  without 
fraud  inducing  bim  thereto,  and  after  read- 
it  and  having  it  read  to  him,  and  declaring 
it  waa  correct  and  was  the  eoIlt^!lo^,  know- 
that  it  did  not  convey  certain  personal  prop- 
,  was  not  deceived  in  respect  to  the  proper- 
escribed  and  conveyed  by  the  contract. 
d.  Note; — SVtr  other  cases,  see  Sales,  Cent 
I  77;    Dec.  Dig.  <8=»38(8).] 


4.  SaLBS  «S938(7)— rBATn>— GoNCBAUCElirT. 

Where  a  fact  lies  open  equally  to  tmth  par- 
ties with  full  opportunity  for  examination,  and 
the  buyer  undertakes  to  examine  for  himself 
without  relying  on  the  seller's  statements,  it  is 
no  evidence  of  fraud  that  the  seller  knew  facts 
not  Imown  to  the  buyer,  and  concealed  them 
from  him. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  i  75;  Dec  Dig.  «=>38(7).) 

6.  Evidence  4=9461(3)  —  Paboi.  Evidence  — 

CoNTBAOT  or  Sale. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, it  is  not  permissible  to  prove  by  parol  that 
other  property  than  that  described  in  a  con- 
tract for  the  sale  of  personal  proi>erty  was  in- 
tended to  be  conveyed,  and  thereby  add  to  or 
contradict  the  contract,  as  it  is  the  best  evi- 
dence of  the  intention  of  the  parties. 

[Ed  Note. — For  other  coses,  see  Evidence, 
Cent  Dig.  {  2131 ;   Dec.  Dig.  «=»46l(3).] 

6.  Evidence  ®=441(l)  —  Pabol  Evidence  — 

CONTBACT  PabTLT  IN   WbITINO. 

Tlie  rule  that  where  there  is  a  verbal  con- 
tract and  part  of  it  is  reduced  to  writing,  parol 
evidence  may  be  offered  to  show  that  which  was 
not  contained  in  the  writing,  applies  only  when 
it  is  collateral  and  relates  to  a  subject  distinct 
from  that  to  which  the  written  CMitract  appiies, 
and  which  is  not  so  closely  connected  with  the 
principal  transaction  as  to  form  a  part  of  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  1745,  1756-1763,  1765,  1826, 
2030;   Dec.  Dig.  «s>441(l).] 

7.  Evidence  «=»307(2)  —  WarrrBN  ob  Obal 

CONTBACT— FbESUMPTION. 

Wliere  a  writing  is  couched  in  such  terms 
as  to  l>e  plain  and  without  any  uncertainty  as 
to  the  object  or  extent  of  the  agreement  it  is 
conclusively  presumed  that  the  whole  agreement 
of  the  parties  was  reduced  to  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  <8=»397(2).J 

&  TBiAi  «=»252(5)  —  InsiBCcnoNS  —  Issukb 

— Evidence. 

In  an  action  for  personal  property  consist- 
ing of  fnrniture  and  fixtures  claimed  not  to  have 
been  included  in  the  contract  of  sale,  a  charge 
that  defendant  in  reconvention,  might  recover 
a  stove,  was  properly  refused,  where  the  un- 
contradicted evidence  was  that  it  was  not  a  part 
of  the  furniture  and  fixtures. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  600;   Dec  Dig.  «=>252(5).] 

9.  Saucs  4=969  —  Descbiftior  —  Gonbtbtdo- 

TION. 

A  contract  for  the  sale  of  personal  property, 
describing  "store  and  office  furniture  and  fix- 
tures, now  in  the  one-story  building  on  lot" 
etc.,  and  "mercliandise"  in  t^e  groceiy  line, 
without  reference  to  an  invoice  except  to  fix  the 
price  of  merchandise,  did  not  cover  two  horses, 
a  delivery  wagon,  and  a  set  of  double  harness. 

id.  Note.— For  other  cases,  see  Sales,  Cent 
:.  i  188;   Dec  Dig.  «s>69.] 

Appeal  from  Donley  County  Court;  J.  C. 
EiUongh,  Judge. 

Action  by  W.  M.  and  A.  S.  Doss  against  W. 
H.  James  and  another  with  plea  in  reconven- 
tion by  defendant  James.  Judgment  for 
plalntifrs,  and  defendants  appeal.     Affirmed. 

Simpson  &  Steed,  of  Clarendon,  for  appel- 
lants. W.  T.  Link,  of  Clarendon,  for  appel- 
lees. 

HUFF,  C.  J.    The  appellees,  W.  M.  and  A. 

5.  Doss,  sued  appellants,  W.  H.  James  and 
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Luther  S&elton,  for  two  horses,  one  deUvei7 
wagon,  and  a  set  of  double  harness.  The 
appellants  answered  at  length  and  appellees 
replied  by  supplemental  petition  at  length. 
The  property  belongs  to  the  appellees,  if  it 
did  not  pass  by  a  certain  contract  of  sale, 
and  a  bill  of  sale  to  the  aiH>ellant  James, 
of  a  certain  grocery  business  and  the  furni- 
ture and  fixtures  of  the  office  and  store. 

At  the  end  of  the  testimony  the  trial  court 
Instructed  the  jury  that  the  property  sued 
for  did  not  pass  under  the  contract  of  sale 
and  the  bill  of  sale,  and  that  they  would 
find  for  the  appellees;  which  the  Jury  did, 
affixing  the  value  of  each  article,  and  Judg- 
ment was  rendered  accordingly.  There  is 
no  assignmeat  that  the  court  erred  in  so 
Instructing  a  verdict,  or  that  there  was  an 
issue  raised  by  the  evidence  for  the  Jury 
to  decide.  The  assignments  presented  by  the 
brief  of  appellants  relate  to  the  refusal  of 
the  court  to  give  certain  requested  instruc- 
tions, and  to  his  action  in  sustaining  an  ex- 
ception to  the  appellants'  plea  of  abatement 

[1]  The  eleventh  assignment,  which  Is  the 
last  briefed,  asserts  error  In  the  action  of 
the  court  in  sustaining  the  exceptions  of  ap- 
pellees to  the  plea  In  abatement.  The  appel- 
lees sued,  as  Individuals,  to  recover  the  prop- 
erty. It  is  asserted  the  property  was  pur- 
chased by  appellant  James  from  Does  Bros., 
and  not  as  Individuals,  and  that  the  appellees 
make  no  allegation  Uiat  they  compose  the 
firm  of  Doss  Bros,  or  were  members  of  such 
firm.  If  th^  property  did  not  belong  to  the 
Individuals,  but  to  some  partnership,  It  might, 
under  certain  circumstances,  defeat  a  re- 
covery ;  but  we  do  not  see  how  this  should 
abate  the  suit  If,  when  the  suit  was 
brought,  there  was  no  partnership,  the  prop- 
erty would  belong  to  the  individual  mem- 
bers of  the  former  partnersliip.  This  was  a 
matter  of  evidence,  to  be  produced  upon  the 
trial.  We  see  no  material  error  committed 
by  the  trial  court  in  sustaining  the  excep- 
tion.   This  assignment  will  be  overruled. 

[2]  The  first  three  assignments,  the  eighth, 
and  the  ninth  assignments  assert  there  was 
error  in  refusing  the  specially  requested 
charges  of  appellants,  requested  by  them 
therein.  Under  each  of  the  assignments  the 
following  proposition,  or  one  similar,  is  made: 

"Matters  ot  consideration  may  be  shown  by 
parol  testimony  where  such  testimony  shows 
that  certain  articles  of  property  were  a  part  of 
the  consideration  for  a  written  contract.  The 
person  claiming  said  articles  of  property,  as  a 
part  of  the  conBideration  for  said  contract,  is 
entitled  to  have  the  jury  instructed  to  find  in 
favor  of  his  claim,  provided  tbey  believed  such 
testimony." 

In  this  case  the  appellees  owned  a  grocery 
store  In  the  town  of  Clarendon,  and  through 
the  assistance  of  one  Moore,  a  contract  of 
sale  was  effected  with  appellant  James.  A 
contract  was  reduced  to  writing,  which  the 
parties  signed  on  the  6th  day  of  August, 
1915.  The  clause  bearing  on  the  question  at 
issue  is  as  follows: 


"Dobs  Bros,  sell  to  W.  H.  James  their  store 
and  office  farniture  and  fixtures,  now  in  tiieir 
store  building  on  lot  3,  blodc  1,  In  Clarendon, 
Texas,  for  an  agreed  oonaideration  of  $1,360.00; 
also  their  stock  of  merchandise  in  same  building 
at  the  inventory  price  of  same,  of  all  merchan- 
dise as  invoiced  to  them  recently  by  M.  W. 
Headrick,  and  all  other  merchandiBe  at  the 
wholesale  cost  of  same  with  freight  and  draya^ 
added,  and  inventory  of  same  will  begin  as  soon 
after  the  signing  of  this  contract  as  it  Is  con- 
venient to  do  so,  to  both  parties  faereta 

"Party  of  the  second  part  agrees  to  accept 
said  fiztares  at  the  price  named  and  the  mer^ 
cbandise  as  invoiced  in  accordance  with  thia 
contract,  as  soon  as  same  is  invoiced  and  the 
aggregate  value  thereof  computed,  and  to  pay 
for  the  same  in  accordance  with  agreement  by 
and  lietween  parties,"  etc. 

On  the  day  following  a  bill  of  sale  was  ex- 
ecuted by  appelleeB  to  James,  which  describ- 
ed the  property  as  follows: 

"AH  of  the  goods,  wares  and  merchandise,  as 
per  the  inventory  made  this  date  of  same,  also 
of  the  store  and  office  furniture  and  fixtures,  all 
while  in  the  one-story  c(»nposition  roofed  brick 
building  located  on  lot  3,  block  1,  in  Clarendon, 
Texas,  being  the  store  building  bow  occupied  by 
us  as  a  grocery  store,"  etc. 

When  James  went  to  the  store  to  look  at  It, 
he  was  shown  the  Headrick  Invoice,  which 
was  in  a  book  and  which  showed  a  complete 
inventory  of  the  groceries.  After  totaling  the 
amount  of  groceries  and  leaving  some  blank 
pages,  following  it  on  a  page  headed  "Fix- 
tures," the  Items  were  entered  showing  the 
fixtures  and  total  for  fixtures,  $1,585.  A 
line  was  then  drawn  under  this  total.  Fol- 
lowing on  the  same  page  are  the  items,  "One 
delivery  wagon  and  harness,  $158.35;  two 
horses,  $140.00."  These  two  last  items,  it  Is 
admitted  by  the  parties  hereto,  are  the  prop- 
erty in  question.  James  claims  this  property 
was  to  have  gone  to  him  under  the  $1,^0 
consideration  for  furniture  and  fixtures. 

The  appellees  testify  to  the  contrary.  We 
do  not  think  the  propositions  of  appellants 
applicable  to  this  character  of  contracts,  and 
the  facts  ot  this  case.  The  consideration  in 
this  case  received  for  the  $1,350  agreed  to  be 
paid  was  contractual  In  Its  nature.  It  was 
not.  In  its  nature,  a  receipt  for  money,  which 
may  be  explained.  The  appellants  sought  to 
have  the  written  contract  with  r^erence  to 
the  subject-matter  therein  conveyed  shown 
to  be  other  than  the  writing  designated,  and 
thereby  contradict  the  writing  by  parol.  This 
Is  not  permissible^  Matheson  v.  C-B  Live 
Stock  Co.,  176  S.  W.  734,  in  which  this  court 
through  Judge  Hall,  discussed  this  question 
and  reviews  various  authorities.  McCuilough 
V.  Bank,  58  Tex.  Civ.  App.  100,  123  S.  W.  439; 
Rapid  Transit  Co.  t.  Smith,  98  Tex.  553,  88- 
S.  W.  822;   17  Cyc.  65i9   (g). 

The  tonrth,  fifth,  and  seventh  assignments 
urge  that  the  trial  court  erred  In  refusing  to 
charge  the  Jury  In  effect  If  the  verbal  con- 
tract was  that  the  property  sued  for  was 
agreed  to  pass  t^  the  trauafer,  and  that 
through  the  fraud  of  the  appellees  it  was 
omitted  from  the  writing,  the  Jury  should 
find   for   appellants. 

The  appellant  James  contends  that  the- 
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[)erty  sued  far  waa  to  to  pass,  while 
>re,  the  agent  wtaobrou^t  about  the  trade, 

the  apiiellees  contend  It  was  not  to  be 
;he  trade.  James  contends  that  one  Be- 
j,  who  drafted  the  contract  at  the  Instance 
Vfoore,  left  out  this  particular  property. 

BevUle  teMlfled  that  lilr.  Moore  came 
dm  to  draw  the  contract  and  told  him  to 
If  it  Just  like  the  contract  from  Headrick 
Doss  Bros.,  when  they  purchased  from 
,  except  he  said  the  wagon,  team,  and 
less  were  not  in  the  trade,  and  should  not 
included  In  the  contract,  and  also  some 
1  that  figured  In  the  Headrick  contract 
les  testified: 

lat  he  and  Doss  went  to  BeriUe's  office  to 
/  up  the  contract,  and  Beville  said  Moore 
already  told  him  to  draw  the  contract,  and 
lien  said  to  come  back  in  80  minates  and  he 
Id  have  it  ready,  and  that  they  went  back 
signed  the  contract.  "Before  we  signed  it, 
lie  handed  me  a  copy  and  W.  M.  Doss  a 
,  and  be  kept  a  copy  and  read  it  all  aloud  to 
ind  I  read  it  myself,  and  when  he  finished  he 

'Now  is  that  correct— is  that  your  con- 
tV  I  said  it  was  and  then  signed  np  the 
racfc" 

e  also  testified,  after  BevUle  told  him 
re  had  asked  him  to  draw  the  contract: 
7e  (James  and  Does)  told  him  what  to  put 
,  hot  I  did  not  know  then  that  he  had  been 
id." 

,  4]  The  appellant  James  was  not  indue- 

0  sign  the  contract  without  knowing  its 
ents.    He  read  the  contract  and  it  was 

1  to  him.    He  then  declared  the  writing 
correct  and  that  it  was  the  contract 

re  was  no  fraud  inducing  him  to  sign  a 
ract  that  was  not  the  contract.  He  knew 
.  it  did  not  convey  the  horses,  wagon, 
harness.  If  the  agreement  was  that  they 
lid  be  conveyed,  be  then  knew  the  con- 
t  did  not  convey  them,  and  did  not  in- 
e  tbem,  and  he  should  not  have  signed 
contract  We  cannot  conceive  of  a  falr- 
letbod  to  all  parties  than  was  used  in 
case  in  getting  before  them  the  exact 
IS  of  the  writing.  There  was  not  the 
t  deception  that  we  can  perceive  in  get- 
James  to  sign  a  contract  which  was  not 
contract  James  did  not  rely  on  repre- 
ations  made  to  him  as  to  its  contents, 
read  and  had  it  read  to  him.  Before  he 
ed  he  knew  as  much  about  it  as  he  ever 
V.  If  he  had  not  known  the  contents 
re  he  signed  it,  and  i«lied  upon  repre- 
atlons  as  to  its  contents,  the  law  wonld 
require  of  him  diligence  to  learn  the 
ents.  This  case  does  not  fall  under  the 
annonnced  in  Labbe  ▼.  Oorbett,  fl9  Tex. 
6  S.  W.  808 ;  Taber  v.  Eyler,  162  S.  W. 
Where  a  fact  lies  open,  equally  to  both 
les,  with  equal  <9Portunitie8  for  exam- 
Ion,  and  the  vendee  undertakes  to  exam- 
for  Mmselt  wlthoat  relying  on  atate- 
ts  of  the  vendor.  It  la  not  evid^ce  of 
id  in  rach  case  that  the  Tmdor  knew 
B  not  known  to  the  Tendee,  and  conceals 
1  from  him.  In  this  case  there  was  no 
esentatlon  made  as  to  the  contents  of  the 
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writing  up<w  whl<^  James  claims  to  have  re- 
lied, and  to  have  been  deceived  thereby. 
Hawkins  v.  Wells,  17  Tex.  Civ.  App.  860,  43 
S.  W.  Sie:  Stitb  v.  Oraham,  146  S.  W.  661; 
Carson  ▼.  Honsels,  51  S.  W.  291,  and  cases 
by  this  court;  Wright  v.  Bott,  163  S.  W. 
360;  Parker  v.  Shrimsher,  172  S.  W.  170 
(10  and  11).  The  cotirt  properly  refused  the 
charges  requested  as  to  fraud. 

[I]  By  some  of  the  above  assignments  and 
the  propositions  thereunder,  it  appears  that 
the  appellant  contends  that  the  intention  of 
the  parties  to  a  written  contract  may  be 
shown  by  parol.  The  written  contract  la  the 
best  evidence  of  the  intention  of  the  parties 
to  the  agreement  All  previous  negotiations 
and  agreements  are,  as  a  rule,  merged  in  the 
writing.  In  the  absence  of  fraud,  accident 
or  mistake,  it  is  not  permissible  to  prove  that 
other  property  than  that  described  in  the 
writing  was  Intended  to  be  conveyed,  and 
thereby  add  to  or  contradict  the  writing. 

[6]  It  is  also  contended  that  when  tliere 
la  a  verbal  contract  and  part  of  it  is  re- 
duced to  writing,  parol  may  be  offeired  to 
show  that  which  was  not  contained  in  the 
writing.  This  rule  applies  only  when  It  is 
collateral.  It  must  relate  to  a  subject  dis- 
tinct from  that  to  which  the  written  con- 
tract applies.  It  must  not  be  so  closely  con- 
nected with  the  principal  transaction  as  to 
form  part  of  it. 

[7]  Wben  the  writing  is  couched  in  such 
terms  as  to  be  plain  and  without  any  uncer- 
tainty as  to  the  object  or  extent  of  the  en- 
gagMuent,  It  is  conclusively  presumed  that 
the  whole  engagement  of  the  parties  was  re- 
duced to  writing.  Seitz  v.  Brewer,  141  U.  S. 
510,  12  Sup.  Ct  46,  35  L.  Ed.  837. 

"To  allow  a  party  to  lay  the  foundation  for 
such  parol  evidence  by  oral  testimony  that  only 
part  of  the  agreement  was  reduced  to  writing, 
and  then  prove  by  parol  the  part  omitted,  would 
be  to  work  in  a  circle,  and  to  permit  the  very 
evil  which  the  rule  was  designed  to  prevent" 
Thompson  v.  Libby,  34  Minn.  374,  26  N.  W.  1 ; 
Sunderland  v.  Hackney  (Mo.)181  S.  W.  1192; 
Fuqua  v.  Pabst,  eta,  36  S.  W.  479. 

[I]  In  addition  to  what  has  been  said  un- 
der the  assignments  first  herein  mentioned, 
we  notice  the  charge  under  the  ninth  assign- 
ment Bought  the  recovery  of  an  oil  stove, 
which  it  Is  contended  was  on  the  Headrick 
invoice,  and  part  of  the  fixtures,  and  valued 
at  95,  for  which  appellants  sue  in  reconven- 
tion. If  the  diarge  had  been  so  framed  as 
to  submit  the  issue  whether  the  stove  was  in 
the  store,  and  part  of  its  fixtures,  when  the 
contract  was  drawn,  tt  would  have  been 
proper  to  have  given  it,  if  the  facts  would 
support  a  finding  that  it  was  part  of  the 
fixtures  at  the  time  of  the  contract ;  but  the 
evidence  is  uncontroverted  that  it  was  not  a 
part  of  the  furniture  or  fixtures  at  the  time 
of  the  trade,  but  was  then  in  the  possession 
of  Moore  and  not  part  of  tlie  store.  Elven  if 
the  charge  bad  been  otherwise  correct  under 
the  facts  of  this  case  the  court  prc^ierlj  re- 
fused the  charge. 
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[»]  The  tenth  assignment  li  a  complaint 
lodged  on  the  groiiod  that  the  trial  court  re- 
fused to  Instruct  the  Jury  as  follows: 

"You  are  Instructed  that  a  fair  and  reasonable 
interpretation  of  the  contract  introduced  in  evi- 
dence shows  that  the  property  sued  for  by  the 
plaintiff  is  included  in  the  terms  thereof,  and 
that  said  written  contract  does  cover  and  convey 
all  the  property  listed  on  the  original  Headnck 
inventory.  Yon  are  therefore  charged  that  if 
you  find  and  believe  from  the  evidence  that  the 
property  sued  for  by  the  plaintiff  was  included 
on  the  said  Headriclt  inventory,  then  it  will  be 
your  duty  to  find  for  the  defendant  and  against 
the  plaintiff." 

The  horses,  wagon,  and  harness  cannot  be 
said  to  fall  under  the  description  of  "store 
and  office  furniture  and  fixtures,  now  In  the 
one-story  building  on  lot,"  etc.,  for  the  con- 
sideration of  $1,350.  Certainly  they  were 
not  indnded  tinder  the  term  "merchandise" 
In  the  grocery  line.  It  will  be  noted  that 
the  Headrlck  invoice  was  not  referred  to  ex- 
cept to  get  the  price  of  the  merdiandise  In- 
voiced by  Headrlck.  Furniture  and  fixtures 
were  purchased  In  a  lump  sale  and  at  an 
agreed  price,  $1,350.  The  Headrlck  Invoice 
bad  nothing  to  do  with  that  part  of  the  con- 
tract The  property  sued  for  did  not  fall 
under  store  and  office  flxtiues  then  in  the 
building.  The  court  was  correct  in  refusing 
the  charge  as  requested.  If  there  was  am- 
biguity in  the  contract,  which  we  do  not 
find,  as  applied  to  the  facts  of  this  case,  it 
may  be  that  It  should  have  been  submitted 
as  a  question  whether  the  property  was  in- 
cluded in  the  contract  and  whether  it  was 
intended  that  the  Headrlck  inventory  was  in- 
tended to  describe  the  property  conveyed; 
but  the  court,  under  this  contract  as  we 
view  It,  was  not  authorized  to  Instruct  that 
under  the  written  contract  the  property  sued 
for  was  conveyed,  and  that  all  property  in 
the  original  Headrlck  Invoice  was  covered 
by  it.  We  believe  the  trial  court  took  the 
correct  view  of  this  case  and  properly  refus- 
ed the  charges  requested.  There  is,  as  stat- 
ed by  us  in  the  outset,  no  complaint  that  the 
trial  court  Instructed  a  verdict  for  the  ap- 
pellees, and  we  think  the  requested  charges 
were  properly  refused. 

The  case  will  be  affirmed. 


JOYCE  V.  CITY  OF  MT.  VERNON. 
(No.  1678.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  24,  1916.) 

1.  Deeds   «=5»155  —  Conditions  —  Conbtbuc- 
TioN  OF  Peed. 

A  deed  donating  land  to  the  trostees  of  a 
town  for  the  purpose  of  building  an  academy  and 
providing  that  if  such  trustees  laid  off  the  land 
into  lots  and  sold  them  and  applied  the  proceeds 
to  the  building  of  an  academy,  then  the  grantors 
relinquished  Uieir  right,  title,  and  interest,  did 
not  show  an  intention  to  make  the  application 
of  the  proceeds  to  the  construction  of  the  acad- 
emy a  condition  precedent  to  the  vesting  of  ti- 
tle iv  the  trustees  and  the  title  vested  when  the 


land  was  subdivided  into  lots,  as  otherwise  the 
trustees  would  have  no  title  which  they  could 
convey  upon  contemplated  sales. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  il  488-495 ;    Dec.  Dig.  «=>165.] 

2.  Municipal   Cobporaiions  €=»42  —  Tow.n 
Sites— E  vi  denoe— Plats. 

A  copy  of  a  plat  claimed  to  be  a  plat  of  t 
town  site  showed  that  the  Itlocks  east  of  R. 
street  were  numbered  consecutively  from  1  to  15, 
that  those  west  of  B.  street  were  numbered  from 
15  to  24,  that  those  between  R.  street  and  T. 
street,  one  block  west,  were  numbered  15, 18, 19. 
22,  and  23,  while  those  west  of  T.  street  wen 
numbered  16,  17,  20,  21.  and  24.  Another  plat 
claimed  to  be  a  plat  of  the  town  site  showed 
the  west  side  of  T.  street  as  tlie  Iraundary  Un« 
of  the  town  site,  thus  omitting  the  blocks  west 
of  T.  street  and  showing  the  other  blocks  to  be 
numbered  as  shown  on  the  first  plat.  Held,  that 
the  numbering  indicated  that  the  blocks  were 
all  a  part  of  one  subdivision,  and  that  if  those 
shown  on  the  second  plat  Were  a  part  of  the 
original  town  site,  those  west  of  T.  street  were 
also  a  part  of  it,  and  hence  a  judgment  based 
upon  a  finding  that  the  west  line  of  T.  street 
was  the  west  line  of  the  town  site  was  unsup- 
ported by  and  contrary  to  the  evidence^ 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  118, 119 ;  Dec  Dig. 
«=>42.] 

3.  Evidence    <S=>379  —  Dooumentabt    Evi- 
dence—Maps AND  Plats. 

A  plat  claimed  to  be  a  plat  of  a  town  site 
wlilcb  was  either  copied  from  another  plat  the 
authenticity  of  which  was  not  proved  and  the 
absence  of  wliich  was  not  accounted  for,  or  was 
based  on  a  survey  not  made  in  conformity  to  the 
subdivision  of  the  land  made  by  the  town  trus- 
tees and  made  from  no  data  except  the  old  plat 
mentioned  and  the  fidd  notes  set  out  in  the  deed 
of  the  town  site  to  the  tovm  trustees,  was  inad- 
missible in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Ce6t  Dig.  S  1656 ;   Dec.  Dig.  <8=»379.] 

4.  Evidence    €=»379  —  Dooumentabt    Evi- 
dence—Maps AND  Plats. 

A  plat  copied  from  an  alleged  plat  of  a  town 
site  which  was  not  shown  to  be  the  original 
or  correct  plat  of  the  town  site  or  to  be  lost  or 
destroyed  or  for  other  reasons  not  to  be  produc- 
ible, was  not  admissible,  except  to  show  that  the 
laud  had  been  laid  off  into  lots,  as  required  hy 
a  conveyance  of  the  town  site  to  the  town  trus- 
tees. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1656 ;  Dec  Dig.  «s9379.1 

Appeal  from  District  Clourt,  Franklin  Coun- 
ty;  J.  A.  Ward,  Judge. 

Suit  by  the  City  of  Mt  Vernon  against  J. 
W.  Joyce.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

B.  T.  Wilkinson,  of  Mt  Vernon,  for  appel- 
lant L.  W.  Davidson  and  B.  O.  Sburtleff. 
both  of  Mt  Vernon,  for  appellee. 

WILLSON,  C.  J.  The  suit  was  by  appeUee 
to  recover  the  title  and  possession  of  a  strip 
of  land  claimed  by  appellant  to  be  a  part  of 
block  21  (according  to  the  plat  of  the  town 
of  Mt  VenMMi),'  owned  by  him,  bat  whirh 
appellee  claimed  to  be  a  part  of  Taylor  street 
in  said  town.  The  trial  court  found  In  favor 
of  appellee's  contention,  and  rendered  Judg- 
ment accordingly. 

It  appeared  from  the  BTidence  admitted  at 


«S9For  other  cases  *ee  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Index** 


Digitized  by  LjOOQIC 


JOYCE  V.  CITY  OF  MT.  VERNON" 


«27 


tal  that  In  AprU,  1849,  raie  Keltb  and 
Jte,  by  a  quitclaim  deed,  donated  and 
ed  to  certain  parties  as  trustees  of  tbe 
if  Mt.  Vernon  a  tract  of  land  362  varas 
>y  383  varas  long,  describing  same  by 
and  bounds,  on  conditions  stated  in 
ed  as  follows: 

the  said  Stephen  Keith  and  Rebecca 
liave  donated  to  the  trustees  of  the  town 

Vernon,  and  their  successors  in  o£Sce, 
>ve-described  tract  of  land  for  the  pnr- 
'  building  an  academy  for  the  purpose  of 
ing  education.  Now  if  the  said  trustees 
id  lay  off  said  land  into  lots  and  sell 
nd  apply  the  proceeds  to  the  building  of 
ademy,  then  we,  the  said  Stephen  Keith 
ibecca  Keith  his  wife,  do  rdinquish  all 
ht,  title  and  interest,  and  forever  quit- 

0  said  land." 

Appellant  Insisted  In  the  court  below, 
slsts,  here,  that  the  testimony  was  not 
:nt  to  show  an  acceptance  of  the  dona- 
nd  that  the  deed  therefore  was  Inad- 
le  as  evidence;  and,  further,  If  the 
'as  admissible,  notwithstanding  the  ab- 
of  proof  that  the  donation  had  been 
>d,  that  the  Judgment  nevertheless  was 
trranted  because  It  was  not  shown,  he 
I,  that  the  land  was-  laid  off  Into  lots, 
nd  the  proceeds  applied  to  the  buUd- 
an  academy.    It  Is  true,  we  think,  that 

not  shown  that  the  proceeds  of  the 
ade  of  the  lots  were  devoted  to  the 
ictlon  of  an  academy.    But  If  the  deed 

be  construed  as  requiring  the  trus- 
s  a  condition  precedent  to  the  vesting 
i  in  them,  to  not  only  subdivide  the 
ito  lots,  but  also  to  sell  same  and  use 
xeeAB  In  building  an  academy,  the  tl- 
ild  never  thereby  vest  in  them,  for  11 
!d  should  be  so  construed,  the  trtistees, 

1  of  being  such  for  the  town  of  Mt. 
I,  as  they  were  declared  therein  to  be, 
be  mere  agents  for  the  grantors,  with 
to  subdivide  and  then  negotiate  sales 

land  and  use  the  proceeds  in  con- 
Qg  an  academy.  That  such  was  not 
:ention  of  the  grantors  Is  clear  from 
»  of  the  instrument.  Evidently  their 
on  was  to  pass  the  title  to  the  trus- 
and  when  they  laid  off  the  land  into 
tor  the  grantors,  it  is  plain,  contem- 
a  sale,  and  conveyances  of  the  title 
trustees  to  purchasers,  when  the  land 
ibdivlded  into  lots.  This  could  not 
«en  done  If  the  title  did  not  vest  in 
istees  when  they  had  laid  the  land  off 
ts,  for  they  could  not  have  passed  to 
sers  a  title  they  did  not  have.  The 
e  and  intent  of  the  parties  as  evldenc- 
the  language  used  in  the  instrument 
,  of  coarse,  control  in  construing  its 
ig.  That  purpose  and  intent  as  so  dis- 
was,  we  think,  to  vest  the  title  to  the 
1  the  trustees  when  they  subdivided  it 
>t8.  If  the  deed  should  be  so  con- 
then  the  question  to  be  determined  to 
e  ai^llant's  contention  with  refer- 
>  this  phase  of  the  case  is  this:    Was 


tiiere  testimony  to  suiKMrt  a  finding  that  the 
trustees  bad  the  land  laid  off  Into  lots?  If 
there  was  such  testimony,  then,  of  course, 
appellant's  objection  to  the  admissibility  of 
the  deed  on  the  ground  that  there  was  not, 
bs  well  as  his  contention  that  the  Judgmoit 
was  not  warranted  because  of  the  absence  of 
such  testimony,  was  without  merit.  We  are- 
of  opinion  there  was  testimony  to  support 
such  a  finding,  but,  as  the  cause  is  to  be  re- 
manded for  a  new  trial,  wlU  not  discuss  it, 
further  than  to  say  that  It  appeared  that  as- 
long  ago  as  1871,  at  least,  the  land  had  been 
subdivided  into  lots  and  streets,  and  had  be- 
come and  is  yet  the  site  of  the  dty  of  Mt 
Vernon.  There  was  no  direct  testimony  that, 
the  subdivision  was  made  by  the  trustees, 
but  the  circumstances  were  such,  we  think, 
as  to  warrant  the  inference  that  it  was  made 
by  them. 

The  witness  Weaver  identified  a  map  or 
plat  offered  by  appellee  as  evidence  as  a  copy 
made  by  him  In  1870  or  1871  of  a  plat  of  the 
town  of  Mt.  Vernon,  then  in  the  possession 
of  one  John  A.  Brooks.  The  court  admitted 
the  plat  over  appellant's  objection  thereto  on 
the  grounds:  (1)  That  It  was  irrelevant,  im- 
matevlal,  and  hearsay;  and  (2)  that  it  bad 
not  been  shown  that  the  Brooks  plat  was  the 
original  nor  a  correct  plat  of  the  town ;  and 
wer  appellant's  objection,  on  the  ground  that 
same  was  hearsay  and  Immaterial,  permit- 
ted Weaver  to  testify  that  "the  people  who 
sold  property  in  Mt.  Vernon  and  who  owned 
property  in  said  town  recognized  the  Brooks- 
plat  as  a  true  and  correct  plat  of  the  town." 
The  plat  tn  question  was  as  follows: 
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It  was  shown  that  in  1S97  the  commission- 
ers' court  of  Franklin  county  employed  J.  H. 
King  and  G.  E.  Cowan  to  resnrvey  the  Mt. 
Vernon  site  tract  of  land,  and  so  established 
the  location  of  the  streets  and  blocks  in  the 
town,  and  that  King  and  Cowan  in  1898  re- 
ported the  result  of  a  survey  they  bad  made- 
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to  that  court,  attaching 
foUows: 

N. 

...    ■    1 

thereto 
13 

a 

plat  as 
12 

§ 

1- 

0 

J 

i 

IS 

14- 

Jackson 

St, 

SOrr. 

16 

9 

Z 

1 

DauuAS 

ST. 

50  wt. 

19 

¥ 

AlSLIC 

SnuARB 

(A 

s 

MAIN 

r 

St. 

SOFT. 

I 

it 

oz 

ZZ 

8 

t 

5 

7 

ID 

5 

6 

Scott 

St. 

*0»»r. 

23 

i: 

9 

10 

ti 

Cowan  testified  that  In  matdng  the  survey 
he  and  ELlng  used  a  plat  which  King  ob- 
tained from  Charlie  Vaughan,  and  which 
purported  to  be  a  copy  of  the  original  plat 
Ibe  Yaaghan  plat  was  not  offered  in  evi- 
dence and  we  do  not  know  from  the  record 
whether  it  was  like  either  the  King  and  Co- 
wan plat  or  the  Weaver  plat  or  not  The  court 
admitted  as  evidence  the  report.  Including 
the  plat  attached  thereto  copied  above,  made 
by  King  and  Cowan,  over  api)ellant's  ob- 
jection thereto  on  the  grounds:  (1)  That 
same  was  Immaterial,  Irrelevant,  and  bear- 
say;  and  (2)  that  the  original  plat  of  the 
town  was  the  best  evidence. 

[2-4]  The  court  by  his  judgment  determined 
that  Taylor  street  was  located  where  it  is 
shown  on  the  King  and  Cowan  plat  to  be. 
If  his  determination  is  correct,  then  It  is 
plain-  that  the  fractional  lots  or  bloclcs 
marked  "16,"  "17,"  "20,"  "21,"  and  "24,"  on 
the  Weaver  plat  are  not  a  part  of  the  town 
site.  And  yet  the  nnmberlng  of  those  lots 
or  blocks,  when  looked  to  In  connection  with 
the  numbering  of  tbe  blocks  lying  Immediate- 
ly east  of  Taylor  street  if  It  does  not  show, 
tends  strongly  to,  that  they  were  a  part  of 
that  site.  The  blocks  east  of  Rusk  street  it 
will  be  observed,  are  numbered  consecutively 
from  1  to  14,  Inclusive,  on  each  of  the  plats; 
and  west  of  Rusk  street,  consecutively  from 
15  to  24,  inclusive,  on  the  Weaver  plat;  while 
on  the  King  and  Cowan  plat  the  blocks  west 
of  that  street  instead  of  being  numbered 
consecutively,  are  numbered,  respectively,  16, 
18,  19,  22,  and  23.  To  our  minds  the  num- 
bering Indicates  that  the  lots  and  blocks 
numbered  from  1  to  24,  Inclusive,  were  all 
a  part  of  one  and  the  same  subdivision  made 
of  a  tract  of  land,  and  that  If  those  shown 


on  the  King  and  Cowan  plat  were  a  par 
the  original  town  site  those  nambered 
17,  20,  21,  and  24  also  were  a  part  XA 
It  they  were,  then  it  is  plain  that  the  ^ 
boundary  line  of  Taylor  street  is  not 
west  boundary  line  of  the  towft  site  ti 
as  shown  by  the  King  and  Cowan  plat 
determined  by  the  court,  but  that  sam 
east  of  that  line  the  width,  as  it  maj 
determined  to  be,  of  said  lots  or  blocks  n 
bered  16, 17,  20,  21,  and  24.  If  tber^ore 
thought  the  King  and  Cowan  map  was 
mlssible  as  evidence  to  show  the  locatio 
Taylor  street  we  would  feel  bound  to 
verse  the  Judgment  becanse  unsupportec 
and  contrary  to  the  evidence.  But  w( 
not  think  the  plat  was  admissible.  If  It 
not  a  oe^y  of  the  Vaughan  plat,  the  authei 
ity  of  which  as  the  original  plat  was 
proven,  nor  the  absence  of  which  was 
accounted  for,  it  appeared  to  have  been  h 
on  a  survey  not  shown  to  been  in  oonfon 
to  the  subdivision  of  the  Keith  land  i 
by  the  trustees:  for  the  only  data,  ex 
the  Yaugbaxx  plat;  t{be  testimony  she 
King  and  Cowan  to  have  bad  when 
resurveyed  the  land  was  the  field  notes  tl 
of  as  set  out  in  the  deed  of  the  Keiths  t« 
trustees.  Nor  do  we  think,  in  the  abw 
as  was  the  case,  of  a  prcq;)er  predicate 
its  Introduction  as  evidence,  the  Weaver 
was  admissible.  It  was,  admittedly,  a  < 
of  the  Brooks  plat,  and  It  was  not  sti 
that  the  Brooks  plat  had  been  lost  or 
stfoyed,  or  for  other  reason  was  not 
ducible.  We  know  of  no  rule  of  evld 
which  authorised  the  admission  of 
Weaver  plat  for  any  other  purpose  tha 
show  that  the  land  Itad  been  "laid  off 
lots,"  in  the  absence  of  prooi^  sho^ 
either  directly  or  circumstantially,  that 
Brooks  plat  of  which  it  was  a  copy, 
the  original  or  a  correct  plat  of  the  t 
site  tract  and  in  the  absence  of  fai 
proof  showing  that  it  could  not  be  prodi 
as  evidence. 

If,  treating  the  plats  as  a  part  of 
evidence.  It  nevertlieless  was  not  sulS< 
to  support  the  judgment  rendered,  of  co 
If  they  should  not  be  considered  as  a 
of  it,  as  we  tmnk  they  should  not  the 
tlmony  was  not  suffld^it  On  that  gro 
tlierefore,  the  Judgment  will  be  revei 
and  the  cause  will  be  remanded  for  a 
trial. 


^TNA  LIFE  INS.  CO.  v.  EL  PASO  EI 
TRIC  RY.  CO.    (No.  528.)* 

(Court  of  Civil  Appeals  of  Texas.    El  Pi 
March  10,  1916.    Rehearing  Denied 
March  30,  1916.) 

1.  Insurance  €=3435— Casttai.tt  Insuu 

— constbcction  op  cjontbact — risk. 

Under  an  employer's  liability  policy  ii 

to  an  engineering  corporation  and  to  plai 

electric  railway  company,  including  under  i 
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tcription  of  the  business  "tntck  and  overhead 
construction  work,  including  the  operation  ot 
work  cars,"  where  an  emp]oy6,  while  engaged  in 
repair  work  for  the  engineering  company  under 
an  agreement  between  the  two  compames,  was 
injured  when  a  tower  car,  standing  on  or  near 
the  street  car  tracks,  was  run  into  by  a  street 
car  as  the  result  of  the  motorman's  negligence, 
and  had  recovered  of  the  street  railway  on  the 
theory  that  he  was  its  employ^  at  the  time  of 
his  injury,  the  lo«  snstained  by  the  injury  was 
irithin  the  terms  of  the  policy;  as  the  risk 
■was  not  limited  to  injury  by  reason  of  over- 
head construction  work,  but  extended  to  perils 
necessarily  incident  to  such  work. 

(Ed.   Note. — ^For  other  cases,  see  Insnnuice, 
Cent  Dig.  |  1144;    Dec.  Dig.  (S=>435.1 

2.  IirsuBANOE  «s>146(3)  —  CoNBTBucnoK   or 

COXTBACT. 

A.  contract  of  insurance  will  be  construed 
strictly  against  the  insurer  and  liberally  in  fa- 
vor of  the  insured,  and,  if  the  words  admit  of 
two  constructions,  the  one  most  favorable  to  the 
insured  will  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  296;    Dec.  Dig.  <8=»146(3).] 

3.  Insuranck  «=»435— Emploteb's  Liabili- 

TC  lN8trBAKC»— CONSTBUCTIOM. 

Under  a  provision  in  an  employer's  liability 
policy  issued  to  a  street  railway  and  to  an  en- 
gineering company,  providing  that  claims  aris- 
ing by  reason  of  injury  to  or  the  death  of  per- 
aons  whoae  compensation  is  excluded  were  not 
covered,  it  was  immaterial  whether  an  injured 
employe  was  in  the  employ  of  the  railwayor  the 
engineering  company  at  the  time  of  bis  injury, 
and  that  &e  compensation  of  the  negligent  mo- 
torman  was  not  included  in  the  policy,  as  the 
dause  is  not  limited  to  cases  in  which  injury 
is  caused  "by"  persons  included  in  the  policy, 
bat  covers  injury  "to"  such  persons. 

[Ed.  Note.— F6r  other  cases,  see  Insurance, 
Cent  Dig.  |  1144;    Dec.  Dig.  «=»435.] 

4.  InBnXAKOE     «=»640(1)— DBTENBKS— PlBAD- 
EfG. 

In  such  case,  any  defense  available  under 
such  provision  was  an  affirmative  defense  which 
it  was  necessary  to  plead. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Die.  H  1654.  1609-1612,  1614,  1616, 
1622-1624;    Dec.  Dig.  «=»640(1).] 

5.  iNBtTBAITCnC  «=>899— AMOUNT  OT  RKCOVXBT 

— Intbbkst. 

tTnder  an  employer's  liability  policy,  not 
providing  for  the  payment  of  interest,  the  in- 
sured, recovering  for  a  loss  sustained  by  pay- 
ment of  a  jndginent  for  an  injury  to  its  employ^, 
wa,i  entitled  to  interest  on  its  judgment  from 
the  date  of  the  employe's  judgment  against  it, 
rather  than  from  the  date  of  its  payment 
thereof. 

[E]d.  Note.— For  other  cases,  see  Insurance, 
Cent-  Dig.  {  1494;   Dec  Dig.  <S=5598.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   P.  B.  Price,  Judge. 

Action  by  the  Bl  Paso  mectric  Railway 
Company  against  the  .^tna  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Beall  &  Kemp  and  C.  W.  Groom,  all  of  El 
E>aso,  for  appellant.  Baker,  Botts,  Parker  8c 
Garwood,  of  Houston,  and  Davis  &  Goggln, 
9f  Bl  Paso,  tor  appellee. 

BlIGGINS,  J.  AppeUant  issued  an  "em- 
ploy-el's  liability  policy"  of  Insurance,  where- 


by, with  certain  exceptions  not  necessary 
here  to  mentiMi,  it  agreed — 
"to  Indemnify  the  assured  described  in  the  war- 
ranties hereof,  within  th%  amounts  so  expressed 
herein,  against  loss  and/or  expense  arising  or 
resulting  from  claims  up<m  the  assured  for 
damages  on  account  of  bodily  injuries  and/or 
death  accidentally  suffered,  or  alleged  to  have 
been  suffered,  by  an  employ*  or  employes  of 
the  assured  as  provided  in  said  warranties,  by 
reason  of  the  business  as  described  and  conduct- 
ed at  the  location  named  therein,  whether  said 
injuries  and/or  death  are  accidentally  goffered, 
or  alleged  to  have  been  suffered,  at  the  loca- 
tions named  or  elsewhere." 

Warranties  1  and  4  read: 
"1.  Name  of  assured:     Stone  4  Webster  En- 
gineering Corp.  or  El  Paso  Electric  Railway 

"4.  Classified  description  of  the  business: 
All  operations  incidental  to  the  following  busi- 
ness, in  and  during  the  continuance  hereof. 
Track  and  overhead  construction  work  includ- 
ing tlie  operation  of  work  cars." 

l%e  policy  also  contains  these  provisions: 

"It  is  hereby  understood  and  agreed  that  from 
noon,  October  6,  1906,  this  policy,-  subject  to 
its  terms,  conditions  and  iwreements,  covers  the 
interests  of  the  Stone  &  Webster  Engineering 
Corporation  and  or  El  Pnso  Electric  Railway 
Company  and  Petrolithic  and  Construction  Com- 
pany and  El  Paso  &  Juares  Traction  Company. 

"Upon  the  occurrence  of  an  accident  covered 
by  this  policy  the  assured  shall  give  immediate 
written  notice  thereof,  with  the  fullest  infor- 
mation obtainable  at  the  time,  to  the  company 
or  its  duly  anthorized  agent.  If  a  claim  is 
made  on  account  of  such  accident  the  assured 
shall  give  like  notice  thereof  in  full  particulars. 
The  assured  shall  at  all  times  render  to  the  com- 
pany all  co-operati<m  and  assistance  in  his 
power. 

"If  suit  is  brought  against  the  assured  to  en- 
force a  claim  for  damages  covered  by  this  pol- 
icy, he  shall  immediatdy  forward  to  the  com- 
pany every  summons  or  other  process  as  soon 
as  Uie  same  shall  have  been  served  on  him,  and 
the  company  wUl,  at  its  own  cost,  defend  such 
suit  in  the  name  and  on  behalf  of  the  assured. 

"The  assured,  whenever  requested  by  the  com- 
pany, shall  aid  in  effecting  settlements,  securing 
information  and  evidence,  the  attendance  of  wit- 
nesses and  in  prosecuting  appeals,  but  the  assur- 
ed shall  not  voluntarily  assume  any  liability  or 
interfere  in  any  negotiation  for  settlement,  or 
in  any  legal  proceeding,  or  incur  any  expense, 
or  settle  any  claim,  except  at  his  own  cost, 
without  the  written  consent  of  the  company  pre- 
viously given,  excent  that  the  assured  may  pro- 
vide at  the  company's  expense  such  immediate 
surgical  relief  as  is  imperative  at  the  time  of 
the  accident 

"N.  The  company's  liability  for  loss '  on  ac- 
count of  an  accident  resulting  in  l>odily  injuries 
to  or  in  the  death  of  one  pera<m  is  Umited  to 
ten  thousand  ($10,000.00)  dollars,  and,  subject 
to  the  same  limit  for  each  person,  the  company's 
total  liability  for  loss  on  account  of  any  one 
accident  resulting  in  bodily  injuries  to  or 
in  the  death  of  more  than  one  person  is  limited 
to  twenty  thousand  ($20,000.00)  doUars.  The 
company,  will,  however,  as  provided  in  condi- 
tions 'D'  and  'E'  hereof,  pay  the  expense  of 
litigRtion  in  addition  to  the  sum  herein  limited, 
provided  that  if  the  company  shall  elect  to  pay 
the  assured  the  sum  as  herein  limited,  it  shall 
not  be  liable  for  further  expense  of  litigation 
after  such  payment  shall  have  been  made. 

"D.  No  action  shall  lie  aeainst  the  company 
to  recover  for  any  loss  and/or  expense  under 
this  policy  unless  it  shall  be  brought  by  the  as- 


^ssTor  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  K«7-Namb«red  UIgeaU  and  InduM 
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sared  for  loss  and/or  expense  actually  sustain- 
ed and  paid  in  money  by  him  after  actual  trial 
of  the  issue,  nor  unless  such  action  is  brought 
within  two  years  after  payment  of  roch  loss 
and/or  expense." 

During  the  life  of  tbe  policy*  one  Sbaklee 
and  a  fellow  .workman  named  Judla,  while 
engaged  In  overhead  construction  work  upon 
appellees'  electric  railway  line  In  the  dty  of 
El  Paso,  sustained  severe  bodily  injuries. 
Shaklee  filed  suit  against  appellee  to  recover 
damages  resulting  from  such  injuries.  A 
judgment  In  his  favor  was  rendered  on  Sep- 
tember 20,  1910,  in  sum  of  $12,500,  which, 
upon  appeal,  was  affirmed.  On  November  6, 
1911,  appellee  paid  the  sum  of  $13,345  in  set^ 
tlement  of  the  principal  and  interest  due  on 
such  judgment,  and  the  further  sum  of  $72.- 
35  costs  of  court  Appellant,  having  failed 
to  indemnify  appellee  for  any  loss  and  ex- 
pense incurred  Incident  to  the  injuries  sus- 
tained by  Shaklee,  filed  this  suit  to  recover 
upon  aforementioned  policy  of  insurance. 

Under  the  view  which  we  have  of  this  case, 
it  becomes  unnecessary  to  dlscutis  In  detail 
ajKiellant's  assignments,  and  for  tbe  same 
reason  it  is  imneoessary  to  in  detail  state 
the  issnes  raised  by  tbe  pleadings  and  find- 
ings of  the  jury  upon  the  special  Issues  sub- 
mitted to  them.  The  facts,  only,  vrtll  be  stat- 
ed pertinent  to  what  is  considered  to  \/e  the 
controlling  issue  in  tbe  case. 

The  evidence  shows  that,  upon  the  happen- 
ing of  the  accident,  written  notice  was  Imme- 
diately given  the  insurance  company  of  the 
accident,  with  all  the  information  obtaina- 
ble at  the  time,  and,  upon  tbe  filing  of  tbe 
suit  by  Shaklee,  tbe  street  railway  company 
gave  notice  of  that  fttct  with  full  partlcalan, 
sending  tbe  citation  to  tbe  representatives  of 
the  insurance  company  as  tsoon  as  tbe  same 
was  served,  and  demanded  of  tbe  insurance 
company  that  it  perform  its  obligations  under 
tbe  policy,  and  defend  at  its  own  cost,  the 
suit  which  had  been  instituted  against  the 
assured.  Some  time  after  tbe  receipt  of 
these  notices,  tbe  insurance  company  denied 
Its  liability,  claiming  the  policy  did  not  cover 
accidents  of  tbls  character,  because  the  ac- 
cident was  not  one  Incident  to  or  arising  out 
of  "overhead  construction  and  reconstruction 
work,",  but  arose  from  a  distinct  and  inde- 
pendent cause,  that  is,  from  tbe  negligence 
of  tbe  street  car  company's  motorman,  oper- 
ating a  street  car,  which  accident  was  not 
contemplated  or  covered  by  the  policy,  not  be- 
ing in  any  way  due  to  the  work  being  carried 
on.  In  reply  to  this  contention,  tbe  street 
car  company  insisted  tbe  policy  did  in  fact 
cover  tbe  accident,  and  that  tbe  insurance 
company  should  comply  with  its  terms.  The 
Insurance  company  thereafter  sent  ita  rep- 
resentative from  Dallas  to  El  Paso,  who,  on 
reaching  El  Paso,  made  investigation,  con- 
sulted with  tbe  attorneys  for  tbe  insurance 
company,  and  also  with  tbe  officials  of  the 
street  railway  company,  and  tbe  Stone  & 
Webster  Engineering  Corporation,  and,  while 


at  El  Paso,  compromised  and  settled  with. 
Jndia  his  claim  growing  out  of  tbe  same  ac- 
cident Tbereafter,  the  papers  in  the  Shak- 
lee case  were  placed  in  the  hands  of  tbe  st- 
tomeya  for  tbe  insurance  company,  wbo  took 
charge  of  tbe  case,  carried  on  negotiations 
with  Shaklee  and  his  attorneys,  seeking  a 
compromise  and  settlement  for  $6,000.  This 
proiKised  settlement,  however,  was  rejected 
by  tbe  home  office  of  the  insurance  company, 
and  later,  some  time  in  June  or  July,  1910, 
tbe  Insurance  company  took  tbe  potsltion  that 
the  policy  did  not  cover,  and  the  papers  were 
returned.  Tbe  street  car  company,  though 
still  insisting  that  the  policy  covered  and 
tbe  insurance  company  was  liable,  bad  its 
attorneys  take  diarge  of  and  defend  tbe 
Shaklee  case. 

It  appears  that  the  El  Paso  IStectric  Ball- 
way  Company  and  Stone  &  Webster  Engineer- 
ing Corporation  are  separate  corporate  en- 
tities, but  with  close  business  relations.  Tbe 
former  owns  and  operates  an  electric  street 
railway  line  in  M  Paso.  The  latter  is  a  re- 
pairing and  constructioD  company.  Tbe 
StCHie  &  Webster  Corporation  did  all,  or 
nearly  all,  of  tbe  construction  yroA  for  the 
railway  company.  Shaklee  was  a  regular 
employs  of  tbe  railway  company,  but  at  the 
time  of  the  injury  to  him  was  on  tbe  pay  roll 
of  the  construction  company.  His  status  at 
such  time  towards  tbe  two  corporations  is 
disclosed  by  tbe  testimony  which  we  now 
quote.  Mr.  Potter,  tbe  general  manager  of 
appellee^  testified: 

"I  know  how  this  overhead  construction  work 
is  done,  and  how  we  pay  our  men.    The  men  en- 

faged  m  overhead  construction  work  are  paid 
y  Stone  &  Webster  Engineering  Corporation. 
W'henever  our  employes  work  for  the  Stone  & 
Webster  Engineering  Corporation,  they  are  paid 
by  them  and  it  is  charged  up  to  us  in  tbe  whole 
charge,  charged  up  plus  a  percentage  for  doin? 
the  work.  They  pay  tb«  men,  then  we  repay 
them  for  the  work  done.  We  pa^  them  tbe 
whole  charge  plus  a  percentage,  which  includes 
tbe  wages  of  tne  men.  That  was  the  method  of 
doing  business  at  the  time  Shaklee  was  injur- 
ed, and  is  still.  *  *  •  Shaklee  was  working 
for  the  Stone  &  Webster  Engineering  Corpora- 
tion at  that  time.  He  was  sent  out  by  the  Stout 
&  Webster  Corporation  to  do  certain  repair 
work  on  the  El  Paso  Electric  Railway  Com- 
pany's trolley,  and  he  was  mounted  up  therr 
on  a  wagon  doing  repair  work  when  a  posseo- 
ger  car  of  the  El  Paso  EJlectric  Railway  Com- 
pany struck  the  wagon.  •  •  •  We  would 
pay  the  Stone  &  Webster  Engineering  Corpora- 
tion for  doing  any  work  the  coat  of  the  job 
plus  a  certain  percentage  as  profit  *  *  *  So 
far  as  the  work  that  Shaklee  and  Judia  were 
doing  at  that  time,  they  were  serving  Stone  & 
Webster  people  and  were  being  paid  by  them. 
They  were  working  for  the  Stone  &  Webster 
Engineering  Corporation  at  the  time  of  the  ac- 
cident and  on  Its  pay  roll.  At  that  time  Mr. 
Shaklee  was  not  drawing  double  pay  from  tb« 
Stone  &  Webster  Engineering  Corporation  and 
the  El  Paso  Electric  Railway  Company.  W? 
were  not  paying  on  behalf  of  the  El  Pa!w  Elec- 
tric Railway  Company  at  that  time  for  tbe  days 
he  was  working  for  the  Stone  &  Webster  En- 
gineering Company.  Shaklee  mi^t  have  been 
working  for  the  El  Paso  Electric  Railway  Com- 
pany in  the  morning  of  the  day  he  was  hurt,  but 
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at  the  time  he  was  doim;  this  work  be  was 
working  for  the  9tone  &  Webster  Ehtsineerins 
Corporation.  •  •  *  The  labor  or  help  used 
by  the  Stone  &  Webster  Engineering  Corpora- 
tion was  fiimidied  to  them  by  the  El  Paso 
Electric  Railway  Company,  and  the  labor  was 
paid  for  out  of  fnnds  fumished  to  Stone  &  Weh- 
Hter  Corporation  by  the  El  Paso  Electric  Rail- 
way Company." 

Ur.  Jndd,  the  assistant  treasnrer  of  appel- 
lee, testified: 

"I  was  acting  in  this  capacity  during  the 
month  of  Fiebroary,  1910,  at  the  time  of  the  acci- 
dent and  injary  to  Shaklee  and  Judia.  I  am  ac- 
quainted with  Mr.  J.  B.  Wilson.  He  is  the  line 
foreman  for  the  El  Paso  Electric  Railway  Com- 
pany, and  was  serving  as  line  foreman  for  the 
El  Paso  Electric  Railway  Company  in  1910. 
On  February  3,  1910,  Mr.  Wilson  was  working 
for  the  El  Paso  Electric  Railway  Company,  and 
the  El  Paso  Electric  Railway  Company  paid 
him  for  his  services  for  that  time.  This  time 
sheet  is  the  information  on  which  I  issued  his 
time  check,  of  Iiis  pay  for  that  day.  I  was  ac- 
quainted with  the  Stone  &  Webster  Engineer- 
ing Corporation.  The  Stone  &  Webster  Engi- 
neering Corporation  handled  the  OHistruction 
for  the  Bl  Paso  Electric  Railway  Company, 
nearly  all  of  it;  I  would  say  nearly  all  of  the 
construction  of  the  B]  Paso  Electric  Railway 
C<Hnpany.  They  do  general  construction  work, 
bat  not  small  construction  jobs  that  might  be 
performed  by  the  local  operating  company.  Jn 
reference  to  how  that  matter  is  handled  with 
Stone  &  Webser  Company,  a  contract  with 
them  to  perform  certain  work  for  us,  they  are 
to  have  charge  of  the  work,  we  are  to  advance 
them  money  to  carry  on  this  work,  and  they  ren- 
der us  a  daily  statement  of  the  actual  expendi- 
tnres,  plus  10  per  cent,  or  whatever  the  con- 
tract calls  for,  as  compensation  to  them  for 
carrying  on  the  work.  The  money  is  advanced 
to  them  out  of  the  funds  of  the  Bl  Paso  Elec- 
tric Railway  Company.  Generally,  Stone  4 
Webster  Engineering  Corporation  have  their 
own  employes  to  do  their  work,  but  in  this  par- 
ticular case,  inasmuch  as  we  have  an  organiza- 
tion for  overhead  work  and  they  had  none,  they 
called  upon  us  to  supply  them  men  to  do  that 
work,  llie  El  Paso  Electric  Railway  Company 
famished  them  with  help  for  overhead  work, 
and  they  supervise  the  work,  and  pay  for  the 
work  out  of  the  funds  advanced  them  by  the  El 
Paso  BHectric  Railway  Company,  and  they  re- 
ceive from  the  El  Paso  Electric  Railway  Com- 
pany a  compensation  or  profit  of  10  per  cent, 
for  handling  the  job." 

Mr.  Wilson,  line  foreman  for  appellee  on 
February  3,  1910,  testified: 

"Aa  I  recollect  it.  Stone  &  Webster  Engineer- 
ing Corporation  was  doing  some  double-tracking 
that  day  on  West  Rio  Grande  street  just  north 
of  Ongoa.  Whether  the  other  bunch  was  work- 
ing I  don't  know.  They  generally  had  two  or 
three.  I  don't  recollect  where  they  were  work- 
ing. Jndia  and  Shaklee  were  working  on  West 
Bio  Grande  street  just  off  of  Oregon.  They 
-were  using  the  tower  wagon  belonging  to  the 
Kl  Paso  Electric  Railway  Company  on  this 
43onble  track  just  off  of  Oregon  street.  I  think 
f-hat  the  injury  occurred  to  Shaklee  and  Judia 
about  5  o'clock  in  the  afternoon.  I  believe 
someiiody  called  my  attention  to  seeing  an  ear 
off  up  tiiere.  It  was  about  two  blocks  from 
vrhere  this  ear  was  off  to  where  Shaklee  and 
.Tudia  were  engaged  in  the  double-track  work. 
It  was  my  doty  to  look  after  the  repair  work 
such  as  replacing  of  that  ear  at  tnat  time. 
"When  I  heard  that  this  ear  was  off,  I  told  Ju- 
<3ia  and  Shaldee  to  go  up  there  and  fix  it  I  did 
not  see  them  go  up  there,  I  went  back  down 
txmu." 


[1, 11  Shaklee  and  Judia  were  injured  un- 
der the  following  drciunstances:  The  par- 
ties mentioned,  at  the  time,  were  on  a  "tow- ' 
er  wagon"  owned  by  appeUee,  atandln?  on 
or  near  the  street  car  track.  They  were  en- 
gaged in  repairing  or  replacing  an  "ear" 
which  liad  been  torn  from  one  of  the  over- 
bead  trolley  lines  of  appellee.  While  so  do- 
ing, a  street  car  of  appellee  ran  into  the  wag- 
pn  and  precipitated  Shaklee  and  Judia  to  the 
ground.  In  consequence  whereof  their  injuries 
resulted.  The  motorman  of  the  car,  an  em- 
ploye of  appellee,  was  guUty  of  negligence  in 
running  Into  the  wagon,  and  the  accident  was 
caused  by  his  negligence.  In  Shaklee's  suit 
he  recovered  of  appellee  upon  the  theory  that 
he  was  an  employe  of  appellee  at  the  time  of 
his  injury. 

Under  the  facts  detailed,  we  are  of  oida- 
ion  that  the  loss  sustained  by  appellee 
through  the  Shaklee  injury  was  clearly  cov- 
ered by  and  within  the  terms  of  the  policy 
sued  upon.  No  Judgment  could  properly  have 
been  rendered  except  in  favor  of  appellee, 
and  a  peremptory  instruction  to  that  effect 
would  tiave  been  appropriate. 

Appellant  insists  that  under  the  terms  of 
its  contract  the  peril  Insured  against  was  an 
accident  occurring  by  reason  of  overhead  con- 
struction work,  and,  since  the  accident  was 
the  direct  and  proximate  reimit  of  the  motor- 
man's  negligence,  it  la  not  liable.  In  our 
Judgment,  this  is  a  narrow  and  strained  con- 
struction to  place  upon  the  language  of  the 
contract  In  construing  a  contract  of  in- 
surance, it  wUl  be  construed  strictly  against 
the  insurer  and  liberally  in  favor  of  the  as- 
sured, and  If  tlte  words  admit  of  two  con- 
structions, that  win  be  adopted  most  favora- 
ble to  the  insured.  Brown  v.  Insurance  Co., 
89  Ttex.  690,  35  S.  W.  1060;  Goddard  v.  In- 
imranoe  Co.,  67  Tex.  71,  1  S.  W.  906,  60  Am. 
Rep.  1;  Insurance  Co.  v.  Dyche,  163  Ky.  271, 
173  S.  W.  785;  Insurance  Co.  v.  Gordon,  68 
Tex.  144,  8  S.  W.  718;  Fireman's  Fund  v. 
Shearman,  20  Tex.  Civ.  App.  344,  50  S.  W. 
598;  HOTMJ  v.  Assur.  Corp.,  93  Wis.  201,  67 
N.  W.  46,  32  L.  R.  A.  388. 

Tlie  peril  to  those  engaged  in  overhead  con- 
struction work,  arising  from  the  negligent 
operation  of  cars  by  employes  of  appellee, 
was  necessarily  Incident  to  such  work.  To 
limit  the  Uabllity  of  appellant  to  those  acci- 
dents whidi  occurred  exclusively  and  solely 
by  reason  of  overhead  construction  work 
would  narrow  its  application  so  as  to  exempt 
the  insurer  from  liability  in  practically  every 
case  wliere  a  cause  of  action  would  arise  in 
favor  of  ttie  Injured  one  and  would  render 
the  contract  well  nigh  meaningless.  A  cause 
of  action  would  never  arise  except  in  cases 
where  the  negligence  of  the  company,  its 
agents  or  employes,  was  a  direct  and  prox- 
imate cause  of  the  injury.  To  permit  appel- 
lant to  escape  liability  In  the  case  of  injury 
to  one  engaged  in  overhead  construction,  upon 
the  ground  alone  that  such  negligence  was  a 
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direct  And  proHmate  cause  «f  fbe  Injaryi 
would  comiJletely  iraUlfy  the  contract  whldi 
It  had  Issued.  In  the  present  case,  the  fact 
that  Sbaklee  was  engaged  In  overhead  con- 
struction work  was  a  direct  and  proximate 
cause  of  his  Injury,  equally  with  that  of  the 
motorman's  negligence.  It  was  by  reason  of 
his  engagement  In  overhead  couutructlon 
work  that  a  combination  of  circumstances 
arose  that  resulted  In  his  Injury.  If  he  had 
not  been  so  engaged  at  the  time  the  motor- 
man  negligently  ran  into  the  "tower  wagon," 
the  accident  would  not  have  occurred.  We 
think  the  circumstances  under  whicih  the  ao 
ddent  occurred  bring  the  case  clearly  with- 
in the  terms  of  the  policy.  See  Hoven  v.  As- 
Bur.  Corp.,  93  Wis.  201,  67  N.  W.  46,  32  L.  H. 
A.  388.  But  If  It  be  not  clearly  within  the 
same,  then  It  must  be  admitted  that  It  la  not 
Incapable  of  such  construction,  and,  under 
the  rule  of  Interpretation  to  which  allusion 
has  been  made,  the  doubt  must  be  resolved 
against  api)eUant. 

[3]  There  Is  a  provision  In  tbe  contract 
that  "claims  arising  by  reason  of  Injuries 
and/or  death  to  per8<ms  whose  compen- 
sation Is  excluded  herein  are  not  covered," 
and  by  virtue  of  this  clause  It  seems  to  b« 
contended  under  the  fourth  assignment  that 
the  policy  did  not  cover  the  Sbaklee  injury, 
because  at  tbe  time  of  the  accident  to  Sbak- 
lee he  was  neither  employed  by  nor  was  he 
upon  the  pay  roll  of  appellee.  The  language 
of  tbe  contract  is  very  peculiar.  It  Is  quoted 
in  the  first  paragraph  of  this  opinion.  In 
effect,  it  insured  appellee  and  the  Stone  ft 
Webster  Corporation,  Jointly  and  severally, 
against  loss  arising  or  resulting  from  damage 
claims  of  those  employed  by  either  of  the 
parties,  or  both  of  them.  Under  the  conti-act 
as  dravm,  it  is  of  no  Importance  In  the  em- 
ployment of  which  of  the  two  an  injured  em- 
ploye might  be  held  to  be  at  the  time  of  the 
injury.  It  maketi  no  difference  upon  whose 
pay  roU  ShaUee  was  at  the  time  of  the  in- 
jury and  whose  employe  he  was.  It  was 
either  appellee  or  Stone  &  Webster  Corpora- 
tion, and  this  was  sufficient 

Seme  point  also  seems  to  be  made,  under 
the  last-quoted  provision,  of  the  fact  that  the 
compensation  of  the  negligent  motorman  was 
not  included  in  the  policy.  This  is  of  no  Im- 
portanca  Hie  cause  does  not  stipulate  that 
it  only  covers  cases  In  which  the  Injury  is 
caused  "by"  persons  Included  in  tbe  policy, 
but  covers  Injuries  "to"  such  persons. 

[4]  Furthermore,  If  any  defense  was  avail- 
able, under  this  clause,  based  upon  any  fail- 
ure to  include  compensation  in  the  contract, 
as  a  basis  for  the  premium  paid,  it  was  an 
affirmative  defense  which  it  was  necessary  to 
plead.  See  Glnners,  etc.,  v.  Wiley  &  House, 
147  S.  W.  029,  and  cases  there  cited. 

[S]  Under  tbe  sixth  assignment,  it  is  as- 
serted the  court  erred  in  renderiuR  judgment 
for  an  amount  In  the  sum  of  $10,000  plus  in- 
terest from  September  2S,  1910  (the  date  of 


the  Sbaklee  judgment),  until  June  10.  1915, 
the  date  of  lite  judgment  in  the  instant  case. 
It  is  contended  that,  as  the  policy  did  not 
provide  for  tbe  payment  of  interest,  the  as- 
sured was  not  entitled  to  Interest  on  any  sum 
until  tbe  payment  was  actually  made  by  it  on 
November  6,  1911. 

No  such  assignment  was  filed  In  the  lower 
court,  and  tbe  question  is  here  raised  for  the 
first  time.  It  may  be  doubted  whether  this 
presents  such  an  error  in  law  apparent  up"n 
the  face  of  the  record  as  would  authorize  this 
court  to  take  cognizance  thereof  In  the  ab- 
sence of  a  proper  assignment  filed  In  the  c.  urt 
below.  Searcy  v.  Grant,  90  Tex.  97,  37  S.  \V. 
320;  Houston  Oil  Co.  v.  Kimball,  103  Tex.  W, 
122  S.  W.  533,  124  S.  W.  85 ;  Oar  r.  Davis, 
105  Tex.  479,  151  S.  W.  794;  Wilson  v.  John- 
son, 94  Tex.  272,  60  S.  W.  242;  City  of  San 
Antonio  V.  Talerico,  96  Ttex.  161,  81  S.  W. 
51S.  But,  be  this  as  it  may,  the  asslguuent 
should  be  overruled.  Tbe  authorities  are  In 
conflict  as  to  the  propriety  under  sudi  con- 
tracts of  allowing  Interest  from  the  date  tbe 
Injured  party  recovers  bis  judgment  It  will 
serve  no  useful  purpose  to  review  the  cases. 
The  better  rule,  we  think,  allows  such  In- 
terest In  the  case  of  .ffltna  Life  Ins.  Co.  v. 
Bowling  Green  Gas  Co.,  150  Ky.  732,  150  3. 
W.  094,  48  I*  R.  A.  (N..  S.)  1128,  a  like  con- 
tract was  considered  by  the  Kentucky  Court 
of  Appeals,  and  it  was  there  held  that  Intei^ 
est  was  recoverable  as  an  expense  of  litiga- 
tion. Our  views  cannot  be  better  stated  than 
is  done  by  the  opinion  rendered  In  that  case^ 
from  which  the  following  quotation  Is  made: 

"Tlie  substance  of  the  contract  on  the  point 
under  consideration  is  that  the  insurance  com- 
pany will  pay  $5,000,  and,  in  addition  thereto, 
all  coat  and  expenses  of  litigation,  unless  it 
electa  to  pay  the  $6,000  and  settle  without  liti- 

fation  any  claim  asserted  against  the  assurpd. 
f  it  does  so  elect  then,  in  the  words  of  the 
contract  'it  shall  not  be  liable  for  further  ex- 
pense of  litigation  after  such  payment  shall 
have  been  made.'  This  being  our  construction 
of  the  policy,  it  follows  that,  if  the  words  'ei- 
pense  of  litigation'  fairly  include  interest,  dam- 
ages, and  cost,  the  insurance  company  must 
pay  the  amounts  adjudged  against  it.  Conn- 
eel  for  appellant  contends  that  the  words  'n- 
penae  of  litigation'  do  not  include  any  of  the 
Items  we  have  mentioned,  and  should  be  confin- 
ed to  the  payment  of  attorney  fees,  obtaininj 
witnesses,  securing  bonds,  and  other  like  ex- 
pense incident  to  this  class  of  suits;  but  to 
give  the  policy  this  construction  would  be  to  if - 
nore,  for  the  benefit  of  tbe  insurance  company, 
and  to  the  prejudice  of  tbe  assured,  stipulatioiis 
in  the  contract  that  are  equally  as  binding  npon 
it  as  tbe  one  fixing  its  liability  at  $5,000. 

"The  liability  of  tbe  company  is  to  be  measur- 
ed by  all  of  the  undertakings  of  the  policy,  and 
not  alone  by  one.  The  policy  should  be  con- 
strued as  a  whole,  and  effect  given  to  all  of  its  ' 
provisions,  and,  when  so  construed,  the  liabili- 
ty of  the  insurance  company  is  not  limited  to 
$5,000,  nor  are  the  words  'expense  of  litigation' 
to  be  confined  to  the  items  of  expense  indicated 
by  counseL  That  $6,000  was  not  intended  by 
the  policy  to  be  the  full  extent  of  tbe  liability 
is  made  plain  by  the  condition  obligating  it  to 
pay,  in  addition  to  this,  "the  expense  of  litifra- 
tion,'  and.  when  its  agreement  to  pay  the  ex- 
pense of  litigation  is  considered  in  connection 
with  the  unltmited  control  of  the  litigation  con-  : 
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ferred  upon  it  by  dauaea  D  and  B,  Its  liability 
(or  the  ezpenae  of  litigation  should  be  made 
broad  enonsb  to  fidr^  cover  all  of  the  expense 
incurred  in  the  litigation  that  it  compelled  the 
(saured  to  engage  in.  The  insnrance  company 
had  the  undoubted  right  to  compel  tiie  assured, 
against  his  will,  to  engage  in  litigation,  or  else 
forfeit  the  right  to  any  part  of  the  indemnity  he 
had  contracted  for,  and  as  it  could,  by  elect- 
ing to  insist  on  litigation,  burden  the  assured, 
apinst  his  consent,  with  the  cost  and  expense 
of  a  lawsuit,  the  provisions  of  the  policy  should 
be  liberally  construed  for  his  benefit  We  think 
the  words  'expense  of  litigation'  embrace  all  the 
eipenses  that  the  assured  was  put  to  by  the  Uti- 
gation,  including  costs,  damages,  and  interest 
on  S5,000,  and  this  construction  is  supported 
by  the  cases  of  Insurance  Co.  v.  Henderson  Cot- 
ton Mills,  120  Ky.  218,  85  S.  W.  1090,  117  ^. 
St  Bep.  586,  9  Ann.  Cas.  162;  Southern  Ky. 
NewrCo.  y.  Insurance  Co.,  83  S.  W.  620,  26 
Ky.  Law  Kep.  1217 ;  FideUtv,  etc.,  v.  South- 
ern  Ry.  Co.,  101  S.  W.  900,  31  Ky.  Law  Kep. 
55;  Cudaby  Packing  Co.  v.  ^ew  Amsterdam 
Casualty  Co.  (C.  C.)  132  Fed.  023.  Although  a 
different  wmdnaion  was  reached  in  the  construc- 
tion of  somewhat  similar  policies  in  Davison  v, 
Maryland  Gas.  Co.,  197  Mass.  167,  83  N.  E. 
407  ■  National  &  Providence  Mills  v.  Frankfort 
Marine  Ins.  Co..  28  E.  I.  126,  66  Ad.  58 ; 
Maryland  Casualty  Co.  v.  Elec.  Co.,  157  Fed. 
514,  85  C.  C.  A.  100.  We  are  unable  to  per- 
ceive upon  what  reasonable  theory  the  words 
'expense  of  Btigation'  should  be  limited  tn  one 
part  of  the  expense  more  than  another,  or  why 
they  should  be  held  to  include  cost  incurred  in 
litigation  and  not  interest  or  damages  incunred 
in  it  The  damages  that  the  assured  incurred  in 
appealing  the  case  and  the  interest  on  the 
J5.000  that  accrued  pending  the  appeal  are  as 
much  a  part  of  the  expense  of  litigation  as  the 
court  coats.  No  sound  distinction  can  be  made 
between  these  items  of  expense.  Cert^  it  is 
that  the  assured  was  compelled  to  pay*  on  ac- 
count of  this  litigation  the  court  costs,  the  dam- 
ages, and  the  interest  on  $5,000  from  the  date 
of  the  judgment  in  the  lower  court,  no  part  of 
which  it  would  have  been  required  to  pay  ex- 
cept for  the  litlgatimi. 

"An  attempt,  however,  is  made  to  distinguish 
between  the  items  of  damage  and  cost  and  the 
item  of  interest,  and  the  argument  is  made  that 
as  the  assured  tad  the  use  of  the  $5,000  during 
the  appeal,  and  as  this  use  was  worth  the  in- 
terest, therefore  this  should  not  be  accounted 
an  expense,  as  the  assured  did  not  lose  anything 
by  paying  the  interest.  But  this  argument 
overloolu  the  fact  that  the  assured  had  to  pay 
to  the  claimant  the  interest  it  now  demands, 
and,  unless  it  recovers  it  from  the  insurance 
company,  it  will  be  out  this  item  of  expense 
incurred  by  the  litigation.  If  the  insurance 
company  had  paid  the  95,000  when  the  judg- 
ment was  rendered  in  the  lower  court,  at  which 
time  the  claimant  first  become  entitled  to  inter- 
est that  would  have  ended  its  liability  under 
the  policy.  But  this  it  refused  to  do,  and  now, 
anless  it  pays  the  interest  that  accrued  on  this 
$5,000  after  that  time  and  pending  the  appeal, 
the  assured  will  lose  it  The  fact  that  the  as- 
sured had  the  use  of  the  $5,000  pending  the  ap- 
peal has  nothing  to  do  with  who  shall  pay  this 
interest ;  but,  if  it  did,  the  parties  would  be  on 
an  equal  footing,  because  the  insurance  com- 
pany also  had  the  use  of  the  $5,000  during  the 
appeal.  It  is  simply  a  question  of  which  one 
Bhoold  bear  this  item  of  expense,  and  we  think 
the  insurance  company  should." 

See,  also.  Cannon,  etc.,  v.  Employer's  In- 
demnity Co.,  161  N.  C.  19,  76  S.  B.  536,  Ann. 
Caa.  1914D,  1095. 

Finding  no  error,  the  Judgment  Is  afDrmed. 


MILES  y.  BODBNHEIM  et  ai    (No.  1575.) 

(Court  of  Civil  Appeals  of  Texas.    Texaikana. 

Feb.  18, 1016.    Rehearing  Denied 

March  2,  1910.) 

1.  Easemsnts  «=61(9)  —  AcTiow  to  Bkjoik 

OBOTBUCTtON— BVIMNCB. 

Evidence,  in  an  action  to  restrain  defendant 
from  doaing  an  alley  or  way  used  by  plaintiffs 
in  reaching  their  residence  premises,  held  to 
make  a  case  of  probable  right  in  plaintiffs  to 
the  relief  sought 

[Ed.  Note.— For  other  casea,  see  Easements, 
Cant  Dig.  i  143 ;    Dec  Dig.  <S=>61(9).] 

2.  INJTJNCTIOK  «=>152  —  Obstbuction  01' 
EASBUENT— DiSCBETIQN  OF  Tbiai,  Coubt. 

In  such  case,  it  should  not  be  said  that  the 
trial  court  abused  his  discreti<Hi  in  granting  a 
temporary  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {{  387,  343;    Dec.  D\g.  «=»152.) 

3.  EviDBNC*  *J»317(5)— Hbabsay. 

In  an  action  to  restrain  the  closing  an  alley 
or  way  used  by  plaintiffs  to  reach  their  residence 
premises,  where  plaintiff  had  purchased  from  a 
former  owner  of  the  tract  and  defendant  from 
his  administratrix,  testimony  of  the  plaintiff 
that  his  grantor  at  the  time  of  the  Sale  said 
that  there  was  to  be  an  alley  there,  and  that 
he  wanted  it  always  kept  open,  waa  not  inadmia- 
sible  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1178;    Dec.  Dig.  «=»317(5).] 

4.  FBATJDS,  STAT0TB  OF  «=»C0(1)— PaKOL  EVI- 
DENCE—BSIABLISHHSNI  OF  Easemeki. 

Such  testimony  was  not  inadmissible  as 
seeking  to  establish  an  easement  by  parol  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §8  83,  94;  Dec  Dig.  <E=>60(1).] 

5.  Witnesses  <S=>139(1)  —  Competency  — 
Transactions  with  Decedent— "Pabtt." 

Such  evidence  was  not  inadmissible  under 
Vernon's  Saylea'  Ann.  Civ.  St  1814,  art  8690, 
providing  that  in  actions  against  executors,  ad- 
ministrators, etc,  where  a  judgment  may  be  ren- 
dered for  or  against  them  as  such  neither  party 
shall  be  allowed  to  testify  against  the  others  as 
to  any  transaction  with  the  testator,  eti.,  unless 
called  to  testify  thereto  by  the  opposite  party, 
since  the  administratrix  of  the  plaintiff's  grantor, 
who  conveyed  to  defendant  waa  not  a  "party" 
to  the  suit  on  the  ground  that  the  judgment  for 
plaintiffs  would  bind  her  in  defendant'a  suit  on 
her  warrants'. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  $  682;   Dec.  Dig.  <S=>139(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Party.] 

6.  Judgment  <S=9712  —  Conclitsiveness  — 
Pebbons  Not  Pabties— Recobd  of  Fobmeb 
Suit. 

In  a  suit  against  a  warrantor  on  his  cove- 
nant in  a  deed,  the  record  of  a  suit  between  bis 
vendee  and  a  third  party  involving  the  title  to 
the  land  conveyed,  to  whidi  the  warrantor  was 
not  a  party  and  of  which  be  was  not  notified 
and  requested  to  defend,  is  not  admissible  as 
evidence  that  the  recovery  was  under  a  para- 
mount title,  but  only  to  diow  eviction  and  the 
assertion  of  an  adverse  title. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  !  1233;   Dec  Dig.  <e=5»712.] 

Appeal  from  District  Court,  Gregg  County. 

Action  for  Injunction  by  G.  A.  Bodenheim 
and  another  against  C.  F.  Miles.  Temporary 
injunction  granted,  and  defendant  appeals. 
Affirmed. 


«=»For  otbor  cases  see  same  topic  and  KKY-NUMBBR  in  sH  Key-Numbered  DlgeaU  and  Indexes 
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This  Is  an  appeal,  authorized  by  article 
4644  et  seq.,  Vernon's  Statutes,  from  a  Judg- 
ment grantlug  a  temporary  injunction  re- 
straining appellant  from  closing  an  alley 
or  way,  hereinafter  described,  used  by  ap- 
pellees in  reaching  parts  of  the  premises  on 
which  they,  with  their  families,  respectively 
resided  in  the  city  of  Longvlew.  It  appears 
from  the  record  that  in  July,  1905,  G.  A.  Rog- 
ers and  his  wife  owned  a  tract  of  1^  acres 
of  land  fronting  west  about  319  feet  on  Cen- 
ter street  and  north  about  200  feet  on  Col- 
lege street  in  said  city.  A  rough  plat  of  the 
tract,  showing  It  divided  Into  three  parts,  Is 
given  below: 
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At  the  time  stated,  the  tract  of  land  was  In- 
closed by  fences,  except  for  an  opening  about 
12  feet  wide  at  its  northeast  comer.  Indicat- 
ed by  the  dotted  line  on  the  plat  The  parts 
of  the  tract  were  separated  by  fences  con- 
structed at  points  indicated  by  the  Inside 
straight  lines  on  the  plat.  Rogers  and  his 
wife  had  lived  In  a  house  on  the  part  of  the 
tract  marked  "Miles,"  and  while  Uving  there 
BO  constructed  the  fences  as  to  leave  an  open 
way  about  12  feet  wide  between  said  part 
and  the  east  line  of  the  tract,  which  he  used 
In  going  to  and  coming  from  College  street 
to  other  parts  of  the  tract  But  the  house  In 
whldi  he  had  lived  having  been  destroyed  by 
fire,  Rogers  had  constructed,  and  In  July, 
1905,  was  living  In,  a  house  on  the  part 
marked  "Thompson,"  and  as  an  outlet  from 
same  to  College  street  was  using  the  open 
way  mentioned  and  the  extension  of  same 
along  the  east  line  of  the  part  marked  "Bo- 
denhelm,"  indicated  by  the  dotted  line.  By 
a  deed  dated  July  3,  1905,  Rogers  and  his 
wife  conveyed  the  part  (but  not  Including 
the  strip  12  feet  wide  east  of  the  dotted  line) 
marked  "Bodenhelm"  to  appellee  G.  A.  Boden- 


helm;  by  a  deed  dated  June  19,  1907,  tl 
conveyed  the  part  marked  "XbompscMi"  to 
S.  Thomi)son,  who  conveyed  same  to  J. 
Ralney,  who  conveyed  it  to  appellee  K. 
Melton;  and  by  a  deed  dated  May  2,  IS 
Rogers  having  died,  his  widow,  as  such  f 
as  administratrix  of  the  community  esti 
conveyed  the  remainder  of  the  tract,  be 
the  part  marked  "Miles,"  and  the  open  v 
about  12  feet  wide  from  College  street  al< 
the  east  Use  of  the  tract  to  the  north  1 
of  the  part 'marked  "Thompson,"  to  appelU 
GL  F.  Miles.  Eadi  of  the  deeds  mentio) 
contained  covenants  of  general  warrai 
The  deed  from  Rogers  and  wife  to  Bod 
helm,  and  the  one  from  Rogers  and  wife 
Thompson,  but  not  the  plat  attached  to 
were  of  record  at  the  time  the  one  to  M 
was  made;  but  In  neither  of  them  was  i 
mention  made  of  the  alley  or  way  in  quest 

Appellee  Bodenhelm,  as  a  witness  for  h 
self  and  Melton,  testified,  without  objecti 
that  he  purchased  the  lot  Rogers  and  ti 
conveyed  to  him  as  stated  to  build  upon  i 
use  as  his  home;  that  the  alley  or  passi 
was  then  "where  it  is  now  and  had  no 
stmctlon  in  It"  and  was  being  used  "for 
purposes"  by  Rogers,  who  lived  on  the  p 
of  the  tract  marked  "Thompson";  that 
was  "a  plain  roadway  in  there";  tbat  al 
he  purchased  the  lot  he  built  a  fence  al< 
its  east  line,  separating  the  lot  from  the  al 
or  way  in  question,  providing  In  the  fence  I 
gates  from  his  lot  to  the  alley,  and  < 
structed  a  concrete  curbing  about  2  feet  h 
along  the  line  thereof  on  Center  street;  t 
he  built  a  barn  on  the  east  end  of  the 
with  reference  to  the  way  to  it  from  Ccdl 
street  furnished  by  the  alley,  and  wlthoat  i 
erence  to  a  way  to  it  from  Center  strc 
that  he  constructed  on  the  west  part  of 
lot  fronting  Center  street  a  dwelling  bo 
about  75  feet  wide,  Inclndlng  a  concrete  w 
2  or  3  feet  wide  on  each  side  of  It;  that 
built  cross-fences  separating  tha  front  i 
rear  parts  of  the  lot,  and  planted  and  gi 
shrubbery  and  shade  trees  on  said  front  pi 
that  after  Improving  the  lot  as  stated 
lived  upon  It  and  used  the  alley  In  quest 
as  a  way  for  his  employ^,  vehicles,  co 
etc.,  to  the  east  part  thereof;  and  that 
provide  a  way  to  that  part  of  his  lot  fi 
Center  street  it  would  be  necessary  for  ] 
to  tear  down  and  remove  the  concrete  ci 
Ing  along  the  west  end  of  the  lot  and 
cross-fences  he  had  constructed,  and 
down  and  remove  some  of  his  shrubbery  i 
shade  trees.  Over  appellant's  objection  thi 
to  on  the  ground  that  it  "was  hearsay,  w( 
conversation  with  a  dead  man  and  warrai 
to  the  title,  and  the  defendant  Miles,  had 
notice  of  the  conversation,"  and  "that  It  ' 
seeking  an  easement  by  parol  testlm 
which  could  only  be  conveyed  by  wrltti 
tlie  court  i>ermltted  Bodenhelm  to  furl 
testify  as  follows: 

"At  the  time  I  traded  and  cot  my  deed  f 
Mr.  Rogers,  I  had  a  conversation  with  him  i 
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reference  to  that  strip  of  ground.  He  rery  spe- 
cifically stated  that  it  was  to  be  an  alley  in  the 
fint  places  That  he  intended  to  live  there,  and 
did  not  have  any  idea  at  the  time  of  making  a 
-change,  and  that  he  always  wanted  the  alley 
kept  open  so  that  anybody  he  should  sell  to 
ihoQld  always  have  egress  to  the  place;  and  I 
told  him  that  I  intended  to  build  my  home 
predicated  on  that  alley  entrance  because  I 
built  it  very  wide  as  anybody  can  see,  and  every 
improvement  I  made  clearly  showed  that  I  an- 
ticipated the  alley  being  kept  open  on  his 
«ay-so." 

Bodenlielm  then  further  testified,  without 
objection: 

"I  did  not  understand  that  I  was  buying  the 
alley.'  The  understanding  was  that  I  was  to 
have  a  right  of  way  through  there.  Mr.  Rogers 
said  that  strip  was  to  be  kept  open,  and  there 
has  never  been  any  obstruction  in  it  since  that 
time." 

And,  cross-examined  by.  appellant,  be  fur- 
ther testified: 

"One  thing  that  prompted  liim  (Rogers)  to 
state  specifically  that  the  alley  would  be  kept 
open  was  that  he  wanted  access  to  bis  own  prop- 
(rtj  on  the  south  side  of  me,  and  it  was  not  for 
my  convenience  any  more  than  it  was  for  his 
ovn,  as  it  was  to  protect  himself  and  his  prop- 
erty next  door  to  me,  that  he  left  the  alley  open, 
and  said  it  would  remain  open  for  the  conven- 
ience of  whoever  he  might  sell  his  place  to.  If 
he  hadn't  done  that,  however,  I  would  not  have 
gnine  ahead  and  built  my  house  like  I  did,  and 
1  made,  in  fact,  every  improvement  with  the 
idea  that  the  alley  wotild  remain  open.  I  think 
that  Mr.  Rogers  told  me  at  the  time  that  he 
wanted  to  self  that  property  next  to  me  and  that 
he  wanted  the  alley  left  open  so  he  could  get  to 
it  *  *  *  When  the  deal  was  consummated,  I 
had  bought  a  lot  between  two  lots  owned  by  Mr. 
Bogers,  and  he  retained  a  neck  or  little  strip 
of  land  linking  his  two  lots  together  at  the  rear 
of  my  lot,  and  he  drove  up  pins  and  showed  me 
where  my  lot  came  to.  Be  retained  that  strip 
for  the  purpose  of  on  alley  for  his  use  and  my 
nie  also.  I  understand  that  he  wns  reserving  it 
for  his  own  use  and  for  my  use  also  as  an  alley. 
It  was  my  understanding  that  he  wanted  to 
make  an  alley  out  of  it." 

With  reference  to  the  use  made  of  the  al- 
ley, Bodenheim  testified: 

"Here  are  about  three  houses  behind  me  that 
use  it  Mr.  Oans  has  two  residences  on  his 
property,  and  they  use  it,  and  Mr.  Melton  and  I 
use  it ;  that  is  four ;  and  Mr.  Cox,  over  («  the 
eait  side,  uses  it." 

Wm.  S.  Thompson,  as  a  witness  for  ap- 
pellees, testified  that  Rogers  was  living  on 
the  part  of  the  tract  marked  "Thompson"  at 
the  time  be  (witness)  purchased  it.  Over  ap- 
pellant's objection,  on  grounds  similar  to 
those  made  by  him,  as  stated  above,  to  tes- 
timony of  appellee  Bodenheim,  the  court  per- 
mitted Thom()8ou  to  further  testify  as  fol- 
lows: 

"Mr.  Rogers  showed  me  the  place.  There  was 
an  alley  leading  from  this  place,  at  the  time  I 
looked  at  it,  oot  to  College  street,  or  the  street 
that  runs  from  the  High  School  building  west. 
I  had  a  conversation  with  Mr.  Rogers  with  ref- 
erence to  that,  and  the  understanding  was  that 
it  was  to  remain  an  alley  there.  Mr.  Rogers 
stated  to  me  that  the  alley  should  be  kept  open. 
He  stated  that  to  me  at  the  time  I  was  trading 
for  the  property,  In  connection  with  the  sale  or 
the  proper^  to  me.  I  knew  at  that  time  that 
Mr.  Rogers  owned  the  other  ground  there  be- 
tween the  place  I  was  getting  and  College  street, 
along  whiot  the  alley  ran." 


Attached  to,  bat  not  mentlotied  In,  tlie 
deed  to  Thompaom,  as  It  was  deUvered  to 
him,  was  a  plat  as  fidlows: 


—with  reference  to  wblcb,  without  objection, 
he  testified: 

"Tliere  is  a  pencil  sketch  attached  to  the  deed, 
and  Rogers  evidently  made  it,  as  it  is  in  his 
handwriting.  •  •  •  Mr.  Rogers  gave  me  the 
sketch  attached  to  the  deed  because  I  requested 
it  of  him.  My  purpose  in  requesting  it  was  to 
see  the  exact  size  of  the  lot,  and  I  wanted  to 
see  that  an  alley  would  be  shown  on  the  sketch, 
and  that  it  would  be  kept  open,  and  that  was 
his  promise.  *  *  *  I  don't  know  that  the 
plat  IS  on  record  with  the  deed,  but  it  was  on 
then  when  the  deed  was  recorded.  •  •  •  He 
(Rogers)  gave  mb  the  sketch  at  the  time  he  gave 
me  the  deed." 

Thompson  further  testified,  without  objec- 
Uoa,  as  fbllows: 

"I  certainly  bought  the  property  with  the  un- 
derstanding that  the  alley  was  to  be  kept  open 
and  not  closed.  There  was  no  understanding 
that  there  would  be  a  gate  across  it,  or  any  ob- 
struction of  any  kind.  There  were  outhouses, 
bams,  on  the  back  of  this  place  when  I  bought 
it,  and  they  were  built  and  situated  so  as  to  be 
used  in  connection  with  this  alley.  'Hiough  the 
alley  was  the  only  access  for  a  buggy.  •  •  • 
The  place  would  not  have  suited  me  at  all  un- 
less it  bad  an  alley,  as  I  kept  a  horse  and  bug- 
gy, which  was  necessary  in  my  business.  I 
guess  I  would  have  made  a  difference  of  about 
$200  in  the  value  of  the  place  If  It  hadn't  had 
the  aUey." 

Appellant  testified  that  for  two  or  three 
months,  while  Thompson  and  Bodenheim 
were  living  on  the  parts  of  the  land  respec- 
tively purchased  by  them,  he  lived  on  Center 
street:  that  his  usual  route  from  his  home 
to  town  during  tbat  time  carried  blm  by  the 
end  of  the  alley,  and  that  he  knew  It  was 
there :  that  he  "supposed  that  was  an  alley," 
and  "did  not  see  any  front  entrance  to  Bo- 
denhelm's  property  nor  to  Melton's  proper- 
ty"; that,  when  be  built  a  dwelling  bouse 
on  the  land  he  purchased  of  Mrs.  Rogers, 
be  constructed  his  east  fence  at  the  place 
where  the  old  fence  was,  "In  such  a  way  as 
to  leave  tbat  alley  open";  that  he  made 
no  Inquiry  about  the  alley  when  he  purchas- 
ed; and  tbat  It  was  from  an  "inspection  of 
the  deeds"  that  he  "ascertained  that  the 
alley,"  quoting,  "would  be  mine  by  poi- 
chase." 
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Beard  &  Daiddson,  of  MArakaU,  and  Mc- 
Ciord  &  Campbell,  of  Longyiew,  for  aivpel- 
lant.  Toung  &  Stlnchcomb  and  Lacy  & 
Bramlette,  all  of  Longvlew,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1-1]  As  the  cause  Is  yet  to  be 
tried  on  Its  merits,  we  will  not  discuss  the 
testimony,  further  than  to  say  that  the  part 
of  it  set  out  In  the  statement  made  at  least 
a  case  of  probable  right  In  appellees  to  the 
relief  they  sought  Harrison  v.  Boring,  44 
Tex.  255;  Smith  v.  Allen,  40  S.  W.  204; 
Weynand  v.  Lutz,  29  S.  W.  1097;  Howell  v. 
Estes,  71  Tex.  690,  12  8.  W.  62;  Mattes  v. 
Prankel,  157  N.  Y.  603,  52  N.  E.  585,  68  Am. 
St.  Kep.  804^  Insurance  Co.  v.  Patterson, 
103  Ind.  682,  2  N.  E.  188,  63  Am.  Rep.  650; 
ElUs  V.  Bassett,  128  Ind.  118,  27  N.  E.  344, 
25  Am.  St.  Rep.  421;  Irvine  v.  McCreary 
(Ky.)  66  S.  W.  966,  49  K  B.  A.  417;  Loan 
Co.  V.  Gordon,  64  Or.  147,  102  Pac.  736,  26 
L.  R.  A.  (N.  S.)  331;  Phillips  v.  PhllUpe,  48 
Pa.  178,  86  Am.  Dec.  577;  ZeU  v.  Society, 
119  Pa.  390,  13  AU.  447,  4  Am.  St  Rep.  654 ; 
Bollo  v.  Nelson,  34  Utah,  116,  96  Pac.  263,  26 
h.  R.  A.  (N.  S.)  315 ;  City  v.  Kingsbury,  101 
Ind.  200,  61  Am.  Rep.  749 ;  Parsons  v.  John- 
son, 68  N.  Y.  62,  23  Am.  Rep.  149;  14  Cyc. 
1166  et  seq. ;  9  BuUng  Case  Law,  746  and 
754,  et  seq.  As  It  did,  it  should  not  be  said 
that  the  judge  abused  the  discretion  he  pos- 
sessed when  he  granted  the  temporary  in- 
junction. Whitaker  v.  Hill,  179  S.  W.  539. 
Whether  the  testimony,  exdnsive  of  the  part 
thereof  given  by  Bodenhelm  and  Thompson, 
shown  in  the  statement  to  have  been  admit- 
ted over  appellant's  objection,  made  such 
a  case  or  not,  need  not  be  determined,  as  we 
are  of  opinion  that  part  should  not  have 
been  excluded  on  any  of  the  grounds  urged 
to  it.  Of  those  grounds  we  think  only  the 
one  based  on  the  contention  that  the  tes- 
timony objected  to  was  Inhibited  by  article 
3690,  Vernon's  Statutes,  needs  to  be  noticed. 
Tliat  article  of  the  statutes  is  as  follows: 

"In  actions  br  or  against  executors,  admin- 
istrators or  guardians,  in  which  jndgment  may 
be  rendered  for  or  against  them  as  such,  neither 
party  shall  be  allowed  to  testify  against  the  oth- 
ers as  to  any  transaction  witli,  or  statement  by, 
the  testator,  intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party ;  and  the 
provisions  of  this  article  shall  extend  to  and  in- 
clude all  actions  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  out  of  any 
transaction  with  such  decedent" 

The  theory  on  which  appellant  argues  In 
support  of  his  contention  ia  that  Mrs.  Rogers, 
who  conveyed  to  him,  was  a  party  to  the 
suit  within  the  meaning  of  the  statute,  be- 
cause, he  asserts,  a  Judgment  in  appellees' 
favor  against  him  would  bind  her  In  a  suit 
by  him  against  her  on  her  warranty.  As  we 
understand  the  law,  the  Judgment  in  this 
suit  if  against  appellant  woidd  not  bind  Mrs. 
Rogers.  As  said  by  the  court  in  Sachse  v. 
Ix)eb,  45  Tex.  Civ.  App.  536,  101  S.  W.  450: 


"It  ia  weU-settled  law  that  In  a  sQit  against 
the  warrantor  on  iiis  covenant  in  a  deed,  the 
record  of  a  suit  between  him,  vendee,  and  a  third 
party  involving  the  title  to  the  land  conveyed  to 
which  the  warrantor  was  not  a  party,  and  of 
which  he  was  not  notified  and  reqnested  to  de- 
fend, is  not  admissible  as  evidence  to  prove, 
and  does  not  eataMish,  that  the  recovery  therein 
was  under  a  paramount  title.  In  sadi  case  the 
record  is  only  admissible  to  show  eviction  and 
the  assertion  of  an  adverse  title." 

Bennett  v.  Virginia  Ranch,  Land  &  Cattle 
Co.,  1  Tex.  Civ.  App.  821,  21  S.  W.  127,  re- 
lied on  by  appellant,  does  not  support  his 
contention,  and  does  not  announce  a  rule 
contrary  to  the  one  stated  above.  In-  that 
case  the  warrantor,  not  merely  because  of 
interest  in  the  result  but  because  named 
as  such,  was  a  party  to  the  suit  For  that 
reason  the  court  held  he  would  I>e  conclud- 
ed by  the  Judgment  rendered.  In  this  oue, 
Mrs.  Rogers  was  not  named  as  a  party,  and 
a  Judgment  against  appellant  would  estab- 
lish nothing  as  against  her,  except  the  fact 
that  appellees  had  asserted  and  established 
as  against  appellant  a  right  to  use  the  al- 
ley as  a  way  to  their  premises.  It  would 
not  operate  to  prevent  her  from  showing, 
if  she  could,  if  sued  by  appellant  on  her 
warranty,  that  there  had  been  no  breadl  of 
the  covenant 

The  Judgment  is  affirmed. 


YEATrrS  V.  ST.  LOUIS   SOUTHWESTERN 
BY.  CO.  OF  TEXAS.    (No.  7433.)* 

(Court  of  Civil  Appeals  of  Texas.    DaUaa.    Feb. 
6,  1916.    On  Rehearing,  March  25,  1916.) 

1.  Evidence  <S=»477(2)— Opinion  Evidkhck— 

NONEXPEBTS— AfFABENI   SiCKNESS. 

Where  a  witness  had  testified  that  he  had 
known  the  injured  person  for  a  long  time,  and 
had  seen  her  during  the  trial,  and  that  he  was 
unable  to  see  any  difference  in  her  health  since 
the  alleged  injury,  a  question  asked  on  cross- 
examination  whether  there  was  anything  about 
her  the  day  before  that  suggested  that  she  was 
sick  was  not  objectionable  as  calling  for  a  con- 
clusion, since  a  witness  may  state  the  apparent 
physical  condition  of  a  person  or  the  existing 
state  of  apparent  sickness  or  health. 

[Ed.   Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  S  2238 ;   Dec.  Dig.  «i=»477(2).] 

2.  Appeal  and  Ehbob  «=»105S('2)— Habiiless 
Ebrob— EXCLUSION  OF  Evidence— Cure  bt 

SCBSEQUENT   TESrXHONT. 

The  error  in  excluding  the  answer  to  soch 
question  was  rendered  harmless  where  the  same 
witness  on  recross-examination,  in  answer  to  a 
question  whether  the  woman  not  only  looked 
frail,  but  looked  sick,  stated  that  he  had  made 
no  dose  examination;  that  ho  only  saw  Iier  for 
a  few  seconds  the  day  I>efore. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ewr  Cent  Dig.  gi  4195,  4201;  Dec  Dig.  <S=> 

8.  Appeal  and  Erbob  «=»e92(l)— Qdestio.vs 
Pbebented  roB  Review— Buxs  of  EIxcep- 
.  TiONS— Exclusion  or  Bvidsnck. 

Assignments  of  error  to  the  sustaining  of 
objections  to  questions  propounded  to  witnes$i-s 
on  direct  examination  will  not  be  considerod 
where  the  bills  of  exeeptiooa  supporting  them 
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do  DOt  ahow  what  tntimony  appellant  expected 
to  elidt  bj  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  |§  2905,  2906 ;  Dec.  Di«.  «=> 
692(1).] 

4.  Appbai  awd  Brbob  <s=»692(1)— QuEsnoNB 
Pbesented  for  Review— Bells  of  Excep- 
TioNB— BxciitrsioN  or  Evidence. 

The  role  that  bills  «f  exceptions  to  the 
exclusion  «f  evidence  must  show  the  testimony 
expected  to  be  elicited  does  not  apply  where 
questions  were  asked  on  cross-examination  or 
where  the  motion  to  strike  testimony  was  made. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2905,  2906;  Dec.  Dig.  <3= 
692(1).] 

5.  Witnesses  «=»358— Impeachment  or  Pab- 
TY — Reputation — Specific  Acts. 

A  witness  who  had  testified  to  piaintiff's 
poor  reputation  for  truth  cannot  be  cross-exam- 
ined as  to  whether  plaintiff's  personal  dealings 
with  witness  were  fair,  whether  be  knew  of  a 
Fingle  dishonest  act  by  plaintiff,  or  whether  so 
far  as  the  witness'  personal  knowledge  was  con- 
cerned, plaintiff  was  fair  and  square,  since  such 
questions  are  attempts  to  establish  general  rep- 
ntntion  by  proof  of  specific  acts. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1150,  1160;   Dec.  Dig.  «=»358.] 

4  Witnesses  ®=»360— Impeachment— Repu- 
tation— RXBUTTAIr-SoTritCKS  OF  REPOBTS. 
Where  witnesses  who  impeached  plaintiffs 
reputation  for  veracity  had  mentionea  certain 
reports  that  plaintiff  had  burned  buildings, 
plaintiff  could  not  testify  in  rebuttal  that  those 
reports  were  circulated  by  persons  who  were 
bis  bitter  enemies,  though  such  enmity  could  be 
shown  by  other  proof. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  {I  1166,  1166;    Dec  Dig.  <3=>360.] 

On  Rehearing. 

7.  Appeai  and  Ebbob  «=9882(9)— Revibw— 
Invited  Ebbob. 

^Vhere  plaintiff  on  cross-examination  of  wit- 
nesses who  had  impeached  his  reputation,  elicit- 
ed testimony  as  to  particular  incidents,  be  can- 
not complam  that  the  court  permitted  the  wit- 
nesses on  redirect  examination  to  give  the  de- 
tails of  those  incidents. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3599 ;  Dec.  Dig.  (8=»882(9).] 

8.  WiTNXSSU  «=33S8  —  RxoiBxcT  Examiha.- 
tion — Scops— iMPGACBiNa  Witnesses. 

Under  the  right  of  a  party  on  redirect  ex- 
amination of  his  witnesses  to  have  matters 
brought  out  by  cross-examination,  bnt  wliich 
tl>e  witness  was  not  given  an  opportunity  to  ex- 
plain fully  detailed,  an  impeaching  witness  who 
was  asked  on  cross-examination  as  to  certain  in- 
cidents effecting  an  adverse  witness'  reputation 
may  be  re-examined  as  to  details  of  those  inci- 
dents. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  EKg.  ff  1159,  1160;  Dec  Dig.  «=»358.] 

Appeal  from  District  Conrt,  Collin  County; 
M.  H.  Garnett,  Judge. 

Action  by  Ed  Yeatts  against  the  St.  Louis 
SouUiwestem  Railway  Company  of  Texas. 
Judgment  for  the  defendant,  and  idaintifT 
appeals.  Affirmed,  and  motion  for  rehearing 
denied. 

B.  Q.  ESvans  and  H.  L.  Carpenter,  both  of 
Greenville,  and  L.  C.  Clifton,  of  McKlnney, 
for  appellant.  E.  B.  Perkins,  of  Dallas,  and 
Head,  Dillard,  Smith,  Maxey  &  Head,  of 
Sherman,  for  appellee. 


RASBUBT,  J.  Appellant  sued  appellee  tor 
damages  for  personal  injuries  to  his  wife. 
There  was  Jury  trial,  resulting  in  verdict 
for  appellee,  followed  by  similar  Judgment, 
from  which  this  appeal  Is  prosecuted. 
Briefly  stated,  appellant's  testimony  tended 
to  show  that  prior  to  the  time  his  wife  was 
injured  there  was  in  the  town  of  Josephine 
a  concrete  sidewalk  maintained  by  the  citi- 
zens extending  north  and  south  to  appellee's 
side  and  main  tracks,  which  extended  east 
and  west  through  the  town.  From  the  Junc- 
tion of  the  concrete  walk  with  appellee's 
tracks  appellee  bailt  and  maintained  a  sand 
and  gravel  walk  across  the  tracks  to  a  Junc- 
tion with  its  passenger  platform.  The  hel^t 
of  the  concrete  walk,  the  gravel  and  sand 
extension,  and  the  platform  was  nnif(»in. 
This  way  was  customarily  used  by  the  citi- 
sens  of  Josephine  in  going  to  and  from  ap- 
pellee's station  to  the  south  portfon  of  the 
town.  Prior  to  the  time  appellant's  wife  was 
injured  appellee  removed  the  sand  and  gravel 
constituting  the  portion  of  the  walk  between 
its  main  tracks,  which  were  the  traces  near- 
est its  platform,  and  raised  its  tracks,  which 
left  its  rails  six  or  seven  inches  above  the 
earth's  surface  and  the  cross-ties  'one  or  two 
Inches  above  such  surface.  Subsequent  to  all 
the  foregoing,  and  oa  April  22,  1914,  at  3:40 
a.  m.,  aiq>e11ant  and  wife  alighted  from  one 
of  appellee's  passenger  trains  upon  the  un- 
Ughted  platform  and  started  in  the  usual  way 
for  their  home  south  of  the  station.  Ap- 
pellant's wife  had  no  knowledge  of  the 
changed  condition  of  tlie  walk,  and  when  she 
reached  the  rails  she  stepped  between  them 
placing  her  foot  niwn  the  edge  of  one  of  the 
exposed  cross-ties,  with  the  result  that  her 
foot  turned,  and  she  fell  and  was  seriously 
injured. 

Appellee's  testimony  tended  to  sharply  con- 
tradict appellant's  claims,  and  to  show  that 
appellant's  wife's  Injuries  were  due  to  other 
causes.  Appellee's  testimony  also  tended  to 
show  that  the  general  r^utatlon  of  the  ap- 
pellant, who  was  a  witness  to  all  the  facts 
material  to  his  recovery,  for  truth  and  verac- 
ity and  honesty  and  fair  dealing,  was  bad. 

We  deem  the  foregoing  brief  statement  of 
the  facts  which  the  evidence  vrlll  support 
sufficient,  since  all  issues  on  appeal  arise 
upon  the  admission  or  exclusion  of  testl- 
m'ony. 

[1]  It  is  first  urged  that  the  court  erred  in 
refusing  to  permit  the  witness  Ahbott  to  an- 
swer a  question  pr(H)ounded  by  appellant. 
Abbott  was  a  witness  for  appellee,  and  on 
direct  examination  testified,  in  substance, 
that  he  liad  known  appellant's  wife  for  12 
years  prior  to  the  trial,  and  had  seen  her 
during  the  trial,  and  that  he  was  unable  to 
see  any  diflTerence  in  her  appearance  as  to 
health  or  strength  since  the  injury.  On 
cross-examination  the  witness  testified  that, 
while  appellant's  wife  waliied  and  got  about 
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"lively,"  he  never  did  regard  her  as  a  robust, 
healthy  woman,  but  that  there  was  nothing 
In  her  appearance  to  suggest  that  she  was 
"sick  at  aU." 

Question:  "Now,  you  saw  her  yesterday,  and 
will  you  tdl  that  jury  that  there  was  not  any- 
thing about  her  that  soggestM  that  she  was 
sick  yesterday?" 

Had  the  witness  been  permitted  to  an- 
swer, appellant  expected  to  prove  by  him 
that  'on  the  day  Inquired  about  appellant's 
wife  appeared  pale,  emaciated,  weak,  and 
debilitated,  with  a  loss  of  20  or  25  pounds 
of  flesh.  However,  upon  objections  by  coun- 
sel that  the  question  called  for  the  opinion 
and  conclusion  of  a  nonexpert  witness,  the 
court  excluded  the  answer,  explaining  in  hla 
qualification  of  the  bill  that  the  answer  was 
not  excluded  on  the  ground  that  the  witness 
could  not  testify  as  to  the  an)earance  of  ap- 
pellant's wife,  but  because  the  question  did 
not  call  for  an  answer  concerning  the  ap- 
pearance of  appellant's  wife.  The  oft-stated 
rule  under  which  it  is  urged  the  answer 
shoald  Iiave  l>een  admitted  is  that: 

A  nonexpert  witness  "may  state  the  apparent 
physical  condition  of  a  man,  *  *  *  or  as  to 
what  are  more  distinctly  inferences  from  ani- 
mate bodily  phenomena,  as  the  existence  of  a 
state  of  apparent  sickness  or  disease.  Such  an 
observer  may  also  state  a  change  in  apparoit 
condition,  whether  the  change  is  from  sickness 
to  health,  or  from  health  to  siclutess,  or  from 
bad  to  worse,  or  from  worse  to  hetter.  He  may 
also  infer  and  state  that  a  person's  ability  to 
help  himself,  or  his  faculties  or  the  use  of  his 
limbs  or  other  parts  of  his  body,  or  bis  earning 
capacity  has  or  has  not  been  impaired."    17  Cyc. 

To  the  same  effect  is  Cunningham  v.  Neal, 
49  Tex.  av.  App.  613,  109  S.  W.  455,  and 
cases  cited,  wherein  i:he  reasons  for  the  rule 
are  discussed.  Consequently,  under  the 
broad  and  flexible  rule  stated,  we  are  not 
prepared  to  say  that  the  question  was  Im- 
prc^per,  or  not  pertinent,  as  indicated  by  the 
court's  qualification.  Certainly  it  was  not 
improper,  because  the  witness  was  a  nonex- 
pert Nor  can  It  be  said  that  the  question 
was  objectionable  because  it  sought  to  elicit 
a  conclusion  or  the  opinion  of  the  witness, 
since,  based  on  the  preceding  testimony  of 
the  witness  that  he  had  seen  appellant's  wUe 
before  and  after  the  accident  and  bad  ob- 
served her  c<Miditlon  on  both  occasions,  he 
was  qualified  to  state  his  conclusion  or  his 
opinion  concerning  her  illness. 

[2]  We  conclude,  however,  that  the  court's 
action  was  harmless,  because  the  witness  on 
recros»«xamlnation  answered  substantially 
the  same  question.  The  record  discloses  that 
after  the  court  sustained  the  objection  to  the 
question  the  witness  was  again  examined  by 
api>ellee's  counsel,  and  in  turn  again  examin- 
ed by  appellant's  counsel,  when  be.  In  sub- 
stance, testified  that  appellant's  wife  appear- 
ed to  be  physically  weak  and  looked  frail. 

Question :  "I  will  ask  you  if  she  not  only  looks 
frail,  but  looks  sick?"  Answer:  "I  haven't 
made  any  very  close  observation,  I  was  just  in 


her  presence  a  few  seconds  yesterday  eve 

in  the  judge's  room." 

The  question  excluded  was  wlietber 
looked  sick  yesterday.  The  question  fin 
answered  was  that  he  did  not  know  whe 
she  looked  sick  or  n'ot  because  when  he 
her  "yesterday"  In  the  judge's  office  it 
only  for  a  few  momenta,  during  which  < 
he  did  not  observe  her  closely.  The  am 
of  the  witness  to  the  last  question  was 
dently  the  extent  of  his  knowledge  of 
subject,  since  counsel  did  not  pnrsne  the 
amlnatlon  further.  That  being  true,  and 
question  being  so  substantially  similar  tc 
one  excluded,  we  are  constrained  to  bel 
the  court's  action  was  not  reversible  em 

[3]  The  second,  third,  fourth,  fifth,  sj 
and  seventh  assignments  of  error  relat 
the  exclusion  of  certain  testimony  tend 
by  appellant  in  rebuttal  of  certain  facb 
tempted  to  be  proven  by  appellee.  To 
consideration  of  the  assignments  appeUe< 
jects  on  the  ground  that  the  bills  of  es 
tlon  supporting  the  assignments  fall  in  ( 
instance  to  state  what  tlie  answer  of 
witness  would  have  l>een  to  the  qnest 
propounded.  The  ground  ot  the  objec 
as  relates  to  the  8eA)nd,  third,  fifth  and 
enth  assignments  Is  sustained  by  the  re< 
and  the  objection  will  be  sustained  for 
reason.  Beeks  v.  Odom,  70  Tex.  186,  ' 
W.  702 ;  Cunningham  v.  Austin  &  N.  W. 
Co.,  88  Tex.  534,  31  S.  W.  629. 

[4]  As  to  the  fourth  and  sixth  assignm 
the  objection  is  overruled,  since  said  aa 
ments  relate  in  the  one  instance  to  th< 
fnsal  of  the  court  to  iiermlt  the  witnes 
answer  questions  propounded  on  cross-«: 
inatlon  and  in  the  other  to  the  exdusioi 
testimony.  In  such  cases  a  different 
applies.  Cunningham  v.  Austin,  eta,  su; 
Long  V.  Bed  River  By.  Co.,  85  S.  W.  104J 

[5]  The  next  issue  is  the  action  of 
court  in  refusing  to  permit  the  witness  B 
to  answer  questions  prt^ounded  by  co« 
for  appellant.    Beece  was  a  witness  for 
pellee,  and  had  testified  that  he  had  kn 
appellant  for  more  than  20  years,  had 
no  personal  difference  with  him,  and  wa 
friendly  terms  with  him,  but  that  the 
eral  r^utation  of  appellant  for  truth 
veracity  and  honesty  and  fair  dealing 
bad.    Upon  cross-examination,  after  pro 
the  facts  upon  which  the  witness  based 
conclusion  and  eliciting  from   the  wit 
that  he  could  recall  but  one  drcamsta 
counsel  for  appellant  Inquired: 

"His  dealings  with  you  were  fair  and  aqt 
were  they  not?" 

The  witness  was  not  permitted  to  ans 
whereupon  counsel  for  appellant  furthei 
quired  : 

"Do  you  Imow  of  a  single  dishoneet  act 
be  ever  performed  or  committed?" 

Again  permission  to  answer  was  dei 
whereupon  counsel  inquired: 

"Now,  Mr.  Beece,  is  it  not  true  that  in  a 
your  personal  dealings  with  him  £or  the  lei 
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of  time  TOO  have  known  him  he  always  act- 
ed fair  and  square  with  ;oa ;  80  far  ns  your 
personal  knowledge  is  concerned,  he  is  a  square, 
honest  man?" 

Objection  to  this  question  wag  also  bds- 
talned.  The  action  of  the  eoart  in  all  the 
matters  stated  was  excepted  to  and  is  as- 
signed as  error. 

We  conclude  tbat  the  court  did  not  err  in 
the  respect  stated.  Apx)eIIee,  In  examining 
the  witness,  complied  with  the  long-settled 
rule  by  proving  appellant's  general  repnta- 
ti(Hi  in  the  community  where  he  was  known 
for  trnth  and  honesty.  16  Cyc.  1275;  Boon 
V.  Weathered,  23  Tex.  678,  a  ruling  case  In 
this  Jurisdiction ;  M.,  E.  &  T.  By.  do.  of  Tex- 
as V.  Creason,  101  Tex.  335,  107  S.  W.  527; 
Holsey  v.  State,  24  Tex.  App.  35, 6  S.  W.  623. 

The  generally  approved  method  for  meet- 
ing the  attack  upon  his  character  was  for  the 
appellant,  under  the  same  rules  that  the 
testimony  of  appellee  was  admitted,  to  in- 
troduce evidence  in  rebuttal  to  sustain  his 
general  reputation.  16  Cyc.  1276.  Some 
authorities  go  a  step  further,  and  hold  that 
the  person  whose  reputation  is  attacked  may, 
on  cross-examination,  call  for  the  particular 
charges  made  against  the  one  sought  to  be 
impeached  and  for  the  persons  who  made 
them.  16  Cyc.  1280;  Obamheirlayne,  Mod. 
Law  Evidence,  Yol.  4,  {  3314.  Such  cross- 
examination,  however,  according  to  the  au- 
thority cited,  is  admitted  for  the  purpose  of 
testing  the  credibility  and  knowledge  of  the 
witness,  and  is  justified  on  the  ground  that 
it  may  disclose  both  a  lack  of  knowledge  and 
fair-mindedness  cm  the  part  of  the  im- 
peaching witness.  The  latter  authority,  how- 
ever, declares  that  the  practice  borders  dan- 
gerously tiear  the  forbidden  practice  of  prov- 
ing reputation  by  specific  acts,  and  by  In- 
direction at  least  disapproves  the  rule.  It 
will  thus  be  seen  that  the  evidence  that  was 
sought  to  be  elicited  from  the  witness  Reece 
was  under  the  rules  stated  properly  exclud- 
ed, since  its  effect  was  to  establish  by  specific 
acts  general  good  reputation. 

[6]  The  next  issue  reviews  the  action  of 
the  court  in  excluding  from  the  consideration 
of  the  Jnry  a  question  propounded  to  appel- 
lant and  bis  answer  thereto.  By  certain  of 
appellee's  witnesses  it  was  shown  tliat  there 
were  reports  in  circulation  in  Josephine  that 
appellant  had  caused  the  burning  of  certain 
baildlngg,  and  while  appellant  was  testifying 
in  rebuttal  of  said  charges  his  counsel  In- 
quired, "I  will  ask  if  the  men  in  Josephine 
talking  about  yon  burning  these  buildings 
were  not  your  bitter  enemies  In  that  com- 
munity?" to  which  aw)ellant  answered,  "Tfes," 
and  which  question  and  answer  on  motion  of 
appellee  were  excluded.  Appellant  urges 
that  sncb  testimony  was  proper  for  the  pur- 
pose of  showing  that  those  who  circulated 
the  reiK>rts  were  his  bitter  enemies.  It  is 
correct  to  say  that  animosity,  enmity,  or 
nnfriendUnees  and  consequent  bias  and  hostil- 
ity of  witnesses  may  be  shown  wh«i  rel- 


evant; but  not,  howeter,  by  the  naked  dec- 
laration of  the  witness  that  animosity  or 
enmity  or  unfriendliness  In  fact  exists.  Such 
was  the  effect  of  the  excluded  testimony, 
since  It  was  unaccompanied  by  proof  of  any 
conduct  or  declarations  of  those  so  charged, 
upon  which  the  jury  could  base  a  finding 
that  such  animosity,  enmity,  or  unfriend- 
liness in  fact  existed.  Accordingly  we  con- 
clude there  was  no  error  In  the  respect  stated. 

The  eighth  assignment  of  error  complains 
of  the  refusal  of  the  court  to  exclude  certain 
testimony.  Morrison,  a  witness,  was  sworn 
and  examined  by  counsel  for  appellee  osten- 
sibly to  prove  that  apimllant's  reputation  for 
truth  and  veradty  and  honesty  and  fair 
dealing  was  bad,  but  who,  after  much  urging, 
testified  it  was  reasonably  good.  Counsel  for 
appellant,  on  cross-examination,  drew  from 
the  witness  that  he  had  based  his  opinion 
concerning  appellant's  reputation  upon  sev- 
eral incidents,  among  which  were  a  "falling 
out"  with  a  school-teacher,  a  cotton-weighing 
incident,  a  personal  affray  with  a  man  named 
Coffman  whom  he  whipped,  and  a  report  that 
he  had  set  fire  to  a  lumber  yard,  and  also  to 
the  home  of  one  Coffman.  Appellant  went  in- 
to particulars  or  merits  of  most  of  the  fore- 
going incidents,  proving  by  the  witness  in  ref- 
erence to  the  "whipping"  Incident  that  appel- 
lant "gave  Coffman  a  good  thrashing."  On  re- 
direct examination  counsel  for  appellee  ask- 
ed the  witness  If  it  was  not  a  fact  "tibat 
Yeatts  went  up  to  Coffman  with  a  brick  or 
rock  when  Coffman  was  not  looking,  *  •  • 
when  he  was  not  expecting  anything,"  to 
which  the  witness  replied,  "That  is  what 
Coffman  said  when  he  came  out  of  the 
house,"  which  answer  counsel  requested 
the  court  to  strike  out  because  It  was  im- 
proper to  x)ermit  appellee  "to  go  Into  the  de- 
tails of  the  difficulty."  The  lower  court  de- 
clined the  request  as  stated.  We  Incline 
to  the  (pinion  that  none  of  the  specific  acts 
ui>on  which  the  witness  based  his  opinion 
was  admissible,  save,  perhaps,  as  stated  by 
the  authorities  cited,  for  the  purpose  of  test- 
ing the  knowledge  and  fairness  of  the  im- 
peaching witness.  In  the  particular  instance 
we  are  discussing  the  appellant  alone  had  the 
right  to  exercise  the  privilege  of  inquring 
into  the  matter  he  did  Inquire  Into,  and,  hav- 
ing gone  Into  the  merits  of  the  specific  acts 
upon  whl<A  the  witness  t>ased  bis  opinion, 
we  think  he  is  not  in  a  position  to  complain. 
It  was,  in  effect,  so  ruled  in  Freedman  v. 
Bonner,  40  S.  W.  47. 

The  tenth  assignment  raises  a  similar 
question,  and  It  is  overruled  for  the  reasons 
just  stated. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 

On  Rehearing. 

[7]  Counsel  for  appellant  earnestly  In- 
sists that  we  erred  in  our  disposition  of 
every  Issue  raised  on  appeal  and  ignored  the 
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most  Important  thereof.  We  have  carefnlly 
considered  the '  motion  for  r^earlng,  and, 
while  the  record,  aa  is  often  the  case,  pre- 
sents some  difficulties,  we  conclude  oar 
former  disposition  of  the  case  should  stand. 
We  will,  howeyer,  discoss  the  ninth  assign- 
ment of  error,  errmeotisly  designated  as 
"tenth"  In  onr  opinion,  which  was  oyerruled, 
because  it  raised,  in  our  opinion,  issues  sim- 
ilar to  those  discussed  in  disposing  of  the 
eighth  assignment.  As  will  appear  from  our 
original  opinion,  appellee  sought  on  direct 
examination  to  Impeach  appellant  by  its 
witness  Morrison,  but  the  witness  finally 
testified  that  appellant's  general  reputation 
for  truth  and  veracity  and  honesty  and  fair 
dealing  was  reasonably  good.  On  cross-exami- 
nation counsel  for  appellant  drew  from  the 
witness  the  sereral  Incidents  recited  in  our 
discussion  of  the  eighth  assignment,  and 
upon  which  the  witness  based  his  opinion 
that  appellant's  general  reputation  was  rea- 
sonably good.  Among  other  questions  asked 
was  the  f(^owlng : 

"There  was  one  circumstance  wbero  be  had  a 
falling  out  with  tlie  teacher  of  the  school?  A. 
Yes;   that  was  one." 

Following  such  answer  counsel  for  appel- 
lant also  drew  from  the  witness  the  admis- 
sion that  he  based  his  opinion  concerning 
appellant's  general  reputation  upon  four  other 
separate  and  distinct  incidents,  inquiring  into 
the  details  of  some  of  them.  On  re-examina- 
tion  counsel  for  appellee  lnterr<^:ated  the 
witness  upon  the  incidents  so  introduced,  and 
was  permitted  to  propound  to  and  receire 
from  the  witness  the  following  question  and 
answer,  to  wit: 

"Now,  the  falling  out  there  was  something  he 
had  told— that  he  could  have  that  woman  meet 
him  out  at  any  time  that  he  wanted  tp — some 
report  that  be  had  made  reflecting  on  her  char- 
acter?   A.  Yes." 

The  objection  made  before  the  witness 
answered,  and  afterwards  on  motion  to  strike 
out,  was  that,  while  it  was  proper  to  prove 
the  incidents  forming  the  basis  of  the  opin- 
ion, the  details  could  not  be  gone  into,  for 
the  reason  that  it  would  necessitate  the  se- 
curing of  other  witnesses  to  prove  Justifica- 
tion of  the  acts  disclosed,  and  because  im- 
material, Irrelevant,  hearsay,  and  8elf-serv-> 
Ing.  Following  the  objection  the  witness 
further  testified  that  it  had  been  three  or 
four  years  since  the  incident  occurred,  and 
that  the  young  lady  was  still  teaching  there. 
We  held  in  our  original  opinion  that  appel- 
lant only  had  the  right  to  esatulne  the  wit- 
ness concerning  the  facts  upon  wliich  he 
based  his  conclusion  concerning  the  general 
r^atati<»  of  appellant,  and  having  chosen 
to  do  so,  and  having  drawn  from  the  witness 
the  incident  detailed,  he  was  not  in  a  posi- 
tion to  complain  of  the  coort  in  permitting 
appellee  to  develop  the  particulars  thereof. 
We  then  conceived,  and  do  now,  that  such 


was  the  ruling  In  Freedman  t.  Bonner,  4( 
W.  47.  In  that  case  it  Is  said  by  this  coi 
"The  defendants,  on  the  original  examinati 
only  asked  the  witnesses  Roberson  and  Gi 
about  the  general  r^utation  of  McKinsey 
truth  and  veracity  in  the  neighborhood  in  wl 
be  lived  or  was  best  known ;  that  the  mati 
complained  of  were  drawn  out  by  plaint 
counsel;  and  that  defendants'  counsel  o 
crosa-examined  the  witnessea  on  the  pointB  t 
drawn  out.  In  such  a  case,  while  such  mat 
were  improper,  and  perhaps  injurious,  yet 
peHants  have  no  ground  of  complaint" 

[I]  Aside  from  the  fact  that  the  error 
any,  was  initially  introduced  into  the  < 
by  appellant,  there  is  eminent  authority 
holding  that  such  testimony  was  prop< 
admitted.  Mr.  Jones,  in  his  work  on  1 
deuce  (section  864),  declares  it  is  the  ri 
of  the  one  sought  to  be  impeached  to  have 
truth  known,  and  for  that  reason  be  is 
titled  on  cross-examination  to  demand  of 
witness  fully  the  source  of  his  Informat 
and  it  was  in  the  exercise  of  that  right  I 
counsel  for  appellant  required  Morrison 
state  the  incident  concerning  the  teacher, 
same  author  on  the  same  subject  declare 
section  871  that: 

"After  a  witness  has  been  cross-examined 
next  stage  in  the  proceeding  is  his  rc-exam 
tion  by  the  party  calling  him.  The  object  of 
examination  Is  to  allow  the  witness  to  exp 
or  quaUfy  his  statements  made  in  the  cro^ 
amination,  and  to  ^ve  the  details  of  tran 
tions  concerning  which  he  has  been  cross-«x 
ined,  but  which,  during  such  cro«s-«caniinat 
he  had  no  opportunity  to  explain.  The  cou 
has  a  ri^t,  upon  such  re-examination,  to 
all  questions  wnich  may  be  proper  to  draw  fi 
an  explanation  of  the  sense  and  meaning  of 
expressions  used  by  the  witness  on  cross-ex 
ination,  if  they  be  in  titemselves  doubtf  nl, 
also  of  the  motive  hy  which  the  witness  wag 
duced  to  use  those  expressions ;  but  he  haj 
right  to  go  further  and  introduce  matter,  : 
in  itself,  and  not  suited  to  the  purpoae  of 
plaining  either  the  expressions  or  tiie  mot 
of  the  witness.'  Within  its  proper  scope 
examination  is  a  right,  and  not  merely  ais 
tionary." 

Thus,  when  appellant  surrendered 
witness  to  appellee,  he  bad  an  admission  f 
him  that  his  opinion  In  part  had  been  bt 
upon  a  certain  incident,  and  under  the 
thorlty  cited  appellee  was  entttied  to  Inq' 
into  the  details  of  that  particular  Inciden 

The  motion  for  rehearing  Is  overruled. 


BARCUS  V.  PARIjIN-ORJBNDORF  IMP 
M£NT  CO.  «t  al.    (No.  901.) 

(Court  of  GivU  Appeals  of  Texas.     Amar 
March  1,  1918.     Rehearing  Denied 
March  29,  1916.) 

1.  Vbwur  «»22(1)— Prxviusgis  or  Dkfe 

ANTS— COUEFENDANTS. 

The  \V.  Hardware  Company  sold  its  st 
of  merchandise  to  W.  and  P.,  receiving  as  j 
of  the  consideration  a  note  for  $4,000, 
agreed  to  pay  all  indebtedness  and  da 
against  the  merchandise,  the  contract  fun 
providing  that  the  proceeds  of  the  note  mnsi 
applied  to  the  payment  of  all  such  claims  u 
they  were  fully  liquidated.     A  creditor  of 


4s»For  other  cases  see  same  topic  and  KBT-NCMBEB  la  all  Kay-Numbered  Digest*  and  Indezee 
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hardware  amfaos  brought  b  aoit  ia  which  oth- 
er creditors  joined,  against  B.  and  the  members 
of  the  firm  of  W.  ana  P.,  alleging  that  the  note 
was  execnted  and  delivered  to  the  members  of 
the  W.  Co.,  to  be  held  by  them  in  trust  for  cred- 
itors ;  that  it  was  transferred  to  B.  for  the 
fraudulent  purpose  of  enabling  his  father-in- 
lav,  a  member  of  the  W.  Co.,  to  hinder,  delay, 
and  defeat  his  creditors,  and  that  he  held  it  un- 
der an  express  trust  for  the  benefit  of  creditors. 
Judgment  was  asked  against  W.  and  P.  for 
the  amount  of  the  note,  and  the  court  was  asked 
to  order  the  amount  recovered  prorated  among 
the  creditors.  Only  one  member  of  the  W.  Co. 
vras  made  a  party  and  he  was  not  cited.  Held, 
that  where  B.  filed  a  plea  of  privilege  present- 
ing a  special  exception  to  sustain  which  no  evi- 
dence was  introduced,  the  overruling  of  the  ex- 
ception was  not  error,  as  the  cause  of  action  as- 
serted against  him  was  not  severable  from  that 
urged  against  his  codefendants. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  J  36 ;  Dec.  Dig.  «=.22(1).] 

2.  JXTDOMEITT  4=9243— Pebsonb   Not    Pabtixs 

TO  Action. 

Where  s<xne  of  the  creditors  had  never  re- 
covered judgment  against  the  W.  Co.,  the  court 
could  not  adjudicate  the  amount  of  their  claims, 
as  judgment  cannot  be  rendered  against  one  not 
a  party  to  the  suit. 

{E^.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  {  428:   Dec.  Dig.  «ss»243.] 

t.  FRAUDOTJiNT  CONTITANCKS  <S=3255Cl)— Ao- 

TIOS8  TO  Set  Aside— Nbcbbsabt  Pabtieb. 
There  was  a  defect  of  parties,  as  in  suits 
to  enforce  a  trust  all  persons  to  be  affected  by 
the  decree  should  be  made  parties,  and  the  trus- 
ter's as  well  as  the  purchaser  of  the  trust  prop- 
erty were  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  $  741;  Dec  Dig.  «=s> 
255(1).] 

L  Fkauddlent    Conveyances    €=»182(.'5)  — 

SaUCS  in  RTTf.ir — Tjatitt.ttt  or  PVBCHASXBS. 
Vernon's  Sayles'  Ann.  Civ.  St  ldl4,  art. 
3971,  provides  that  any  sale  of  any  portion  of  a 
stock  of  merchandise  otherwise  than  in  the  ordi- 
nary course  of  trade,  or  sale  of  an  entire  stock 
in  bulk  shall  be  void  as  against  creditors,  unless 
the  purchaser  makes  inquiry  of  the  seller  as  to 
creditors  and  notifies  them.  Article  3972  pro- 
vides that  any  purchaser  conforming  to  article 
39T1  shall  not  he  accountable  to  creditors  for 
any  of  the  merchandise  coming  into  possession  of 
such  purchaser.  Held,  that  where  the  sale  of  a 
stool:  of  merchandise  was  made  in  violation  of 
the  statute,  the  members  of  the  purchasing  firm 
were  constmctive  trustees  to  the  extent  of  the 
value  of  the  goods  for  the  benefit  of  the  cred- 
itors of  the  sellers. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent.  Dig.  §|  575,  576;  Dea  Dig. 
«=>182(o>.] 

Appeal  tram  District  Coart,  Deaf  Smith 
Coonty ;   D.  B.  HiU,  Jadge. 

Suit  by  the  Parlin-Oreodorf  Implement 
Company  and  otbers  against  O.  W.  Barcns 
and  otbetB.  BVom  an  adverse  judgment,  the 
defendant  named  apiieala.  Reversed  and  re- 
manded. 

Tamer  ft  RoUlns,  of  AmariUo,  and  G.  W. 
Barcns,  of  Waco,  for  appellant.  Knlgbt  & 
Slaton  and  Carl  GlUllnad,  all  of  Hereford, 
and  Madden,  Trolove,  liybum  &  Pipkin  and 
Cmdgington  &  Works,  all  of  AmariUo,  for 
appellees. 


HAIJ4  J.  During  tbe  year  1912,  and  for 
several  years  prior  thereto,  the  Warren  Hard- 
ware Company,  a  firm  composed  of  M.  W. 
Warren,  C.  W.  Warren,  and  Marvin  Cross, 
were  engaged  In  the  hardware  business  at 
Hereford,  Tex.,  and  about  January  14,  1913, 
C.  W.  Warren,  acting  for  his  firm,  entered 
into  a  written  contract  with  J.  I.  Walker,  act- 
ing for  the  Arm  of  Walker  &  Perkins,  of 
which  he  was  a  member,  for  the  sale  of  the 
stock  of  hardware  to  Walker  &  Perkins.  A 
part  of  the  consideration  for  the  sale  was 
that  Walker  &  Perkins  would  exKCute  and  de- 
liver to  Warren  their  note  for  ?4,000,  paya- 
ble 90  days  after  date,  with  8  per  cent.  Inter- 
est According  to  the  terms  of  the  contract, 
the  goods  were  sold  at  their  Invoice  price, 
plus  the  cost  of  carriage.  It  was  further 
provided  that  as  part  payment  for  the  stock 
J.  J.  Perkins,  of  the  firm  of  Walker  &  Per- 
kins, should,  by  warranty  deed,  convey  to  the 
members  of  the  firm  composing  the  Hard- 
ware Company,  1,062  acres  of  land  in  Bailey 
county,  at  $15  per  acre,  less  certain  indebt- 
edness due  Roberts  county  upon  said  land. 
The  third  paragraph  of  the  written  contract 
is  as  follows: 

"Second  parties  [Warren  Hardware  Compa- 
ny] guarantee  to  the  first  parties  [Walker  & 
Perkins]  that  they,  the  second  parties,  will  pay, 
or  cause  to  be  paid,  any,  every  and  all  indebted- 
ness or  claims  of  whatsoever  nature,  kind  or 
amount,  which  may  be  due  or  owing  upon  or  for 
any  and  all  the  property  described  in  the  first 
paragraph;  and  that  second  parties  will  make 
a  good  and  sufScient  bill  of  side,  conveying  and 
warranting  the  title  to  all  of  said  property  to 
first  parties,  against  any  and  all  persons  whom- 
soever, and  deliver  all  of  said  property  to  first 
parties,  clear  and  free  from  all  claims  and  debts, 
except  such  as  the  second  parties  will  hereafter 
fully  satisfy,  pay  oS  and  discharge  themselves. 
The  proceeds  of  the  note  above  mentioned  [for 
$4,000]  which  first  parties  are  to  make  and  pay 
to  second  parties,  being  intended  and  agreed  to 
be  applied  to  the  payment  of  any  and  all  debts 
or  claims,  which  may  be  owing  for  or  against 
any  of  the  property  mentioned  in  paragraph 
first :  and  the  proceeds  of  said  note  mnst  be  ap- 
plied to  the  payment  of  any  and  all  claims  for 
or  against  said  property  nntil  all  such  claims 
and  debts  are  fully  liquidated ;  and  in  event 
the  proceeds  of  said  note  are  insufiicient  to  fully 
pay  off  and  discharge  all  of  such  indebtedness, 
then  nevertheless  the  second  parties  undertake 
and  agree  to  fully  pay  off  and  discharge  any  and 
all  such  claims." 

This  suit  was  Instituted  by  the  appellee, 
Parlln-Orendorf  Implement  Company,  against 
J.  1.  Walker,  J.  J.  Perkins,  and  G.  W.  Par- 
ens, seeking  Judgment  against  Walker  &  Per- 
kins, on  the  note  for  $4,000,  dalming  that  G. 
W.  Barcus  held  the  same  for  the  Warren 
Hardware  Company,  and  should  be  adjudged 
to  be  the  holder  thereof  for  the  benefit  of  the 
creditors  of  said  company. 

The  petition  alleges  the  Insolvency  and  non- 
resldenoe  of  O.  W.  Warren  and  Marvin  Cross, 
but  makes  M.  W.  Warren  a  party.  It  ap- 
pears that  M.  W.  Warren  was  never  served 
with  citation,  and  before  the  trial  a  nonsuit 
was  taken  as  to  him.    It  is  alleged  that  the 
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|4,000  note  was  ezecnted  and  dellTered  to  the 
members  of  the  Warren  Hardware  Company, 
to  be  held  by  them  In  trust  and  to  be  collect- 
ed, and  the  proceeds  thereof  paid  to  the  cred- 
itors named  in  the  petition. 

The  allegation  with  reference  to  the  poa- 
session  of  the  note  by  6.  W.  Barcus  is  as 
follows: 

"That  after  the  execution  and  delivery  of  said 
note  for  $4,000,  the  defendant  O.  W.  Barcus, 
after  its  maturity,  and  with  full  knowledge  of 
the  purposes  for  which  it  was  executed,  did, 
with  knowledge  of  such  facts  as  would  and 
should  have  put  him  upon  inquiry,  and  without 
paying  any  consideration  therefor,  for  the  sole 
purpose  of  assisting  bis  father-in-law,  M.  W. 
Warren,  in  hindering,  delaying,  and  defeating 
the  creditors  of  the  said  Warren  Hardware 
Company,  above  mentioned,  in  the  collection  of 
their  respective  debts,  and  their  equitable  rights 
and  interests  in  said  $4,000  note,  acquired  pos- 
session of  said  note  and  now  claims  to  be  the 
rightful  and  legal  owner  and  holder  of  said  note, 
but  iu  truth  and  in  fact  is  only  holding  it 
fraudulently  and  for  the  purpose  of  defeating 
this  plaintiff,  and  the  other  creditors  particu- 
larly mentioned  in  this  petition,  of  the  Warren 
Hardware  Company,  out  of  their  debts  and  de- 
mands and  out  of  their  equitable  interests  and 
rights  in  said  note,  and  for  said  purpose  the 
said  M.  W.  Warren  and  O.  W.  Warren,  and 
each  of  them,  transferred  and  delivered  and 
caused  to  be  delivered  to  the  said  defendant 
Barcus  said  note,  and  refused  to  exercise  and 
perform  the  duties  of  trust  provided  ,  in  said 
contract  for  them  to  perform  in  the  collection 
of  said  note,  and  the  payment  of  the  proceeds 
thereof,  to  the  plaintiff  and  the  other  creditors 
hereinabove  mentioned,  all  to  plaintiffs  dam- 
age." 

The  Wyeth  Hardware  &  Mfg.  Company, 
Hibbard,  Spencer,  Bartlett  &  Co.,  the  Texas 
Harvester  Company,  and  Morrow-Thomas 
Hardware  Company  intervened  and  adc^ted 
the  pleadings  of  the  plaintiff.  The  prayer 
in  plaintiff's  petition  is  that  It  have  Judg- 
ment against  the  defendant  M.  W.  Warren 
for  the  full  amount  of  its  debt,  evidenced  by 
a  note.  In  the  sum  of  $1,610.99;  that  It  have 
Judgment  against  the  defendants  J.  J.  Per- 
kins and  J.  I.  Walker,  and  as  to  and  agnlnst 
defendant  G.  W.  Barcus  it  have  Judgment 
for  the  full  amount  of  the  note  for  $4,000, 
together  with  all  accrued  interest  that  may 
be  due  thereon,  for  costs  of  suit  and  a  de- 
cree for  a  recovery  on  the  said  $4,000;  that 
the  court  order  the  amount  of  said  recovery 
to  be  prorated  amongst  the  various  creditors, 
and  according  to  the  amount  of  Indebtedness 
due  each  from  the  Warren  Hardware  Com- 
pany, and  for  general  relief. 

Upon  a  trial  before  the  court,  Judgment 
was  entered  dlsmlsiiing  the  cause  of  action 
against  M.  W.  Warren,  continuing  as  fol- 
lows: 

"The  court  is  of  the  opinion  that  on  the  16th 
day  of  January,  1913,  the  Warren  Hardware 
Company,  a  copartnership,  was  duly  indebted  to 
the  plaintiff  and  intervener,  in  the  respective 
sums  hereinafter  decreed  to  be  due  and  owing 
to  the  said  plaintiff  and  said  interveners,  respec- 
tively, and  that  said  indebtedness  due  the  said 
plaintiff  and  the  said  interveners,  respectively, 
by  the  said  Warren  Hardware  Company,  is  all 

East  due  and  no  part  paid  save  and  except   aa 
ereinafter  stated ;  and  it  farther  appearing  to 


the  court  that  the  said  plaintiff  Parlin-Orendorf 
Implement  Company,  and  the  said  interveners, 
Morrow-Thomas  Hardware  Company,  Hibbard, 
Spencer,  Bartlett  &  Co.,  and  Wyeth  Hardware 
&  Manufacturing  Company,  should  have  and  re- 
cover of  and  from  the  defendants  J.  I.  Walker 
and  J.  J.  Perkins,  and  as  to  the  defendant  6. 
W.  Barcus,  on  the  $4,000  note  sued  on,  the  sum 
of  $4,762.66,  less  an  amount  of  $177.38,  or  a 
total  of  $4,586.27.  It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  plain- 
tiff's debt  due  and  owing  to  it,  by  the  said  War- 
ren Hardware  Company,  is  hereby  decreed  to  be 
t 2,012.53,  principal  and  interest,  together  with 
201.25  attorney's  fees;  that  the  intervener 
Morrow-Thomas  Hardware  Company's  debt,  due 
and  owing  to  it,  by  the  said  Warren  Hardware 
Company,  is  here^  decreed  to  be  $1,123.34,  to- 
gether with  $113.33  additional  as  attorney's  fees. 
*  *  *  That  the  intervener  the  Texas  Harvest- 
er Company's  debt,  due  and  owing  to  it  by  the 
said  Warren  Hardware  Company,  is  herdi; 
decreed  to  be  $1,855.50.  •  •  •  That  the 
Wyeth  Hardware  &  Manufacturing  Company's 
debt,  due  and  owing  to  it  by  the  said  Warren 
Hardware  Company,   is  hereby  decreed  to  be 

§366.90.  •  •  *  That  the  intervener,  Hibbard 
ipencer,  Bartlett  &  Co.'s  debt,  dne  and  owing 
to  it  by  the  said  Warren  Hardware  Company,  is 
hereby  decreed  to  be  $429.80.  •  •  *  It  is 
therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff,  Parlln  &  Orendorf  Im- 

Slement  Company,  and  the  interveners,  •  •  • 
0  have  and  recover  of  and  from  the  defendants 
J.  I.  Walker  and  J.  J.  Perkins,  and  as  to  thr 
defendant  G.  W.  Barcus,  the  sum  of  $4,585.27, 
said  recovery  to  be  prorated  among  the  said 
plaintiff  and  interveners  in  proportion  to  their 
respective  indebtedness  hereby  decreed  to  be  due 
and  owing  to  them,  respectivdy,  from  the  said 
Warren  Hardware  Company.  It  is  further  de- 
creed that  no  personal  judgment  be  taken  against 
the  defendant  Barcus,  except  for  costs ;  that  the 
$4,000  note  now  held  by  him  be  annulled,  can- 
celed, and  held  for  naught" 

[1]  In  additlcm  to  a  plea  of  ownership  of 
the  note,  Barcus  filed  a  plea  of  privilege  to 
be  sued  In  Parker  county.  The  action  of  the 
court  in  overruling  this  plea  Is  the  basis  of 
the  first  assignment  of  error.  The  plea  pre- 
sents first  a  special  exception.  The  record 
discloses  no  evidence  Introduced  to  sustain 
the  allegation  of  facts  made  in  it.  Under  the 
allegations  of  the  petition  as  above  set  out 
Barcus  Is  charged  with  being  In  possession  of 
the  note,  claiming  to  be  the  owner  thereof, 
for  the  fraudulent  purpose  of  enabling  his  fa- 
ther-in-law to  hinder,  delay,  and  defeat  his 
creditors.  It  is  further  charged  that  he 
holds  it  under  an  express  trust  for  the  bene- 
fit of  the  creditors  of  the  Warren  Hardware 
Company.  The  petition  further  seeks  to  re- 
cover against  M.  W,  Warren  and  against  the 
makers  of  the  note.  Walker  ft  Perkins,  who 
are  alleged  to  reside  in  Deaf  Smith  cotrntf. 
where  the  plea  was  filed.  Such  I>^ns  the 
pleadings,  the  cause  of  action  asserted  against 
Barcus  was  not  severable  from  tliat  urged 
against  his  codefendants ;  and  the  court  did 
not  err  in  overruling  the  exception. 

[2]  By  the  second  assignment  it  is  insisited 
that  the  court  erred  in  overruling  appel- 
lant's plea  of  a  defect  of  parties  defockdant 
and  decreeing  the  note  to  be  a  trust  fund 
without  joining  the  Individuals  of  the  War- 
ren Hardware  Company,  who  were  neces««Ty 
parties  to  tlie  snlt    It  aitpean  from  the  rec- 
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ord  brfore  os  tliat  Morrow-Thomas  Hard- 
ware Company  and  the  Texas  Harrester 
Company  were  judgment  creditors  of  the 
Warren  Hardware  Company,. but  that  neither 
plaintiff  nor  any  of  the  other  Interveners  had 
ever  obtained  a  Judgment  np<m  their  claims 
against  the  members  of  the  Warren  Hard- 
ware Company.  It  is  undisputed  that  the 
members  of  the  Warren  Hardware  Company 
were  still  liable  for  the  debts  claimed  to  be 
dne  plaintiff  and  the  interveners,  and,  with 
tlie  exception  of  the  two  interveners  above 
named,  the  amount  of  these  several  debts 
had  never  been  Judicially  ascertained  until 
the  decree  was  entered  in  this  action.  The 
effect  of  the  court's  Judgment  is  to  adjudi- 
cate the  amount  of  the  respective  claims  as- 
serted by  the  plaintUT  and  interveners  against 
the  Warren  Hardware  Company,  when  only 
one  member  of  the  firm  had  ever  been  made 
a  party  to  the  action  and  after  a  nonsuit  had 
been  taken  as  to  lilm.  It  is  fundamental 
that  a  court  cannot  render  a  Judgment 
against  one  who  is  not  a  party  to  the  suit. 

[3]  We  also  agree  with  appellant  that  nec- 
essary parties  have  not  been  brotight  Into 
the  suit.  According  to  the  allegations  in  the 
petition,  the  two  firms,  Warren  Hardware 
Company  and  Walker  A  Perkins,  Jointly  cre- 
ated the  trust,  and  by  common  consent  the  in- 
dividuals composing  the  firm  of  Warren 
Hardware  Company  were  made  trustees  of 
the  property.  The  ^,000  note  is  the  prop- 
erty held  in  trust  by  the  members  of  the  firm 
of  Warren  Hardware  Company.  It  is  al- 
leged that  Barcns  is  in  possession  of  the  note, 
and  claiming  it  adversely  to  the  trustees. 
The  general  rule  is  that  in  suits  to  enforce 
the  trust  all  persons  who  are  to  be  affected 
by  the  decree  should  be  made  parties.  Hall 
T.  Harris,  U  Tex.  300;  Cotton  v.  Colt,  88 
Tex.  414,  81  S.  W.  1061.  The  trustees  and 
the  pnrcbaser  of  the  trust  property  ta  this 
case  are  necessary  parties.  Williams  t.  Ft 
Worth  &  Rio  Grande  Ry.,  82  Tex.  553,  18  S. 
W.  206;  39  Cy&  608;  2  Perry  on  Trusts  A 
Trustees  (6th  EM.)  f  877.  For  this  addiUonal 
reason  the  appellant's  contention,  that  there 
was  a  defect  of  parties  defendant,  should 
have  been  sustained. 

[4]  The  sale  of  the  stodc  of  hardware  was 
made  in  violation  of  the  Bulk.  Sales  Law. 
Vernon's  Sayles'  Civil  Statutes,  arts.  3971 
and  3872.  And  as  held  by  the  Supreme  Court 
in  Owosso  Carriage  &  Sleigh  Co.  v.  Mcintosh 
k  Warren,  179  S.  W.  259,  the  members  of  the 
firm  of  Walker  &  Perkins  are  constructive 
trustees  to  the  extent  of  the  value  of  the 
xoods  for  the  benefit  of  the  creditors  of  the 
Warren  Hardware  Company.  It  is,  however, 
further  Intimated  in  that  case  that  the  credi- 
tors of  an  insolvent  debtor,  who  has  dispos- 
ed of  hla  goods  in  violation  of  the  Bulk  Sales 
lAw,  If  no  Judgment  has  been  obtained,  must 
pursue  his  legal  remedy  and  either  attach  the 
Koods  or  garnishee  the  proceeds.    This  hold- 


ing is  in  accord  with  the  weight  of  authority. 
Bewley  v.  Sims,  145  S.  W.  1076 ;  McGreenery 
V.  Murphy,  76  N.  H.  838,  82  AtL  720,  39  L.  R. 
A.  (N.  S.)  374,  and  note. 

We  Imve  not  discussed  the  numerous  prop- 
ositions under  the  various  asslguments  in  de- 
tail, and  think  what  has  heretofore  been  said 
sufficiently  disposes  of  the  Issues  presented; 
many  of  them  being  immaterial  and  without 
merit. 

The  Judgmott  Is  reversed,  and  the  cause 
remanded. 


TEXAS  A  N.  O.  R.  CO.  v.  MARSHALL  ft 

MARSHALL.  (No.  71.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 
Feb.  17,  1916.    On  Motion  for  Rehear- 
ing, March  16,  1916.) 

1.  GOVBTS  «=»122— jTraisDionoN— Ahottnt  iw 

OONTBOTEBST. 

It  is  not  tk»  evidence,  but  the  pleadings, 
which  determine  whether  the  amount  ui  contro- 
versy is  witliin  the  jurisdiction  of  a  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  IS  418,  427;  Dec.  Dig.  «=>122.] 

2.  Appbai.  and  Ebsob  «=>934<1)  —  Psbsumf- 

TIONS  Uf  SCrPFOBT  OF  JUDOMENT. 

On  appeal  every  reasonable  intendment  will 
be  indulged  to  BUi>port  the  judgment  below. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8777,  8780,  8781 ;  Dee.  Dig. 
«=»034(1).]     . 

On  Motion  for  Rehearing. 

3.  Attorney  awd  Client  €=1!50  —  Aohee- 

MENTS    FOR     CoNTINOENT     FeE — S'eTTI.EMENT 

Between  Client  and  Pabtt  Liable. 

A  person  Injured  while  a  passenger  on  de- 
fendant's railroad  employed  plaintiffs  to  repre- 
sent her  in  collecting  dama;;es,  and  agreed  that 
they  should  receive  one-half  of  the  net  sum  col- 
lected after  deducting  necessary  costs  of  col- 
lection, and  that  she  would  not  compromise  or 
settle  the  claim  without  authority  from  plain- 
tiffs. With  knowledge  of  plaintiffs'  rights,  the 
railroad  claim  agent  procured  a  release  from  the 
injured  party  by  paying  her  $1()0  and  agreeing 
to  pay  a  doctor's  bill  of  $22.50  and  to  settle  with 
plaintiffs.  Plaintiffs  sued,  and  the  court  refused 
an  instruction  requested  by  defendant  directing 
a  verdict  for  plaintiSs  for  $61.25  and  gave  a 
peremptory  instructioo  for  plaintifh  for  $i22JB0. 
Held,  that  plaintiffs  were  only  entitled  to  re- 
cover $61.25,  and  the  court  erred  in  refusing  tlie 
requested  instruction. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  $  854;   Dec.  Dig.  «S=>150.1 

Appeal  from  Nacogdoches  County  Court; 
J.  F.  Perrltte,  Judge. 

Suit  by  Marshall  &  Marshall  against  the 
Texas  ft  New  Orleans  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reformed  and  affirmed  on  rehearing. 

John  T.  Garrison,  of  Houston,  and  King 
ft  Scale,  of  Nacogdoches,  for  appellant 
Marshall  ft  Marshall,  of  Nacogdodies,  for 
appellee. 

BROOKB,  J.  This  la  a  suit  by  appellees, 
brought  on  the  6th  day  of  July,  1015,  against 
appellant,  the  petition  alleging  that  Mrs. 
Mary  Coats,  the  wife  of  0.  C.  Goats,  whllo 
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a  passenger  on  tbe  appellant's  line  of  rail- 
road, was  Injured,  and  that  later  ttae  said 
Mrs.  Coats  and  her  husband  entered  Into  a 
written  contract  with  appellees,  which  con- 
tract iji  as  follows: 

"The  State  of  Texas,  County  of  Nacogdoches. 
Know  all  men  by  these  presents:  That  we,  Mary 
P.  Coats,  joined  by  her  husband,  C.  C.  Coats, 
Sr.,  both  of  tbe  county  and  state  aforesaid,  do 
hereby  contract  with  and  employ  Marshall  & 
Marshall  attorneys  to  represent  us  in  collecting 
damages  due  by  the  Texas  &  New  Orleans  Rail- 
road Company  for  injury  to  Mary  P.  Coats, 
which  injury  was  occasioned  by  the  negligence  of 
said  railroad  company  to  the  said  Mary  P.  Coats 
on  or  about  March  7,  1915,  at  a  station  on  said 
railroad  company,  in  Angelina  county,  Texas. 
The  said  attorneys,  Marshall  &  Marshall,  are  to 
give  their  legal  services  in  the  collection  and 
settlement  of  tbe  aforesaid  daim  for  damages, 
and  to  sue  tiierefor  in  the  event  that  said  claim 
is  not  adjusted  without  suit,  and  the  said  attor- 
neys are  to  receive  one-half  of  the  net  sum  col- 
lected after  deducting  necessary  costs  incurred  in 
collecting  said  claim.  The  said  Mary  P.  Coats 
and  her  husband,  C.  0.  Coats,  Sr.,  bind  them- 
selves to  pay  all  costs  incurred  in  the  prosecu- 
tion and  collection  of  this  claim,  and  to  make  the 
necessary  cost  bonds  in  Uie  prosecution  of  this 
claim  and  appeal  bond,  if  appeal  is  deemed  nec- 
essary by  attorneys  herein.  If  costs  are  obtained, 
from  defendant  railroad  company,  then  the  said 
attorneys  herein  are  to  share  one-half  of  the  full 
amount  of  the  claim  collected,  costs  being  paid 
by  defendant.  In  the  event  that  nothing  is  ob- 
tained by  virtue  of  this  daim  against  the  said 
railroad  company,  then  in  that  event,  the  said 
attorneys  are  not  to  be  paid  anj'thing  for  their 
services.  But  we,  the  said  Mary  P.  Coats  and 
C.  C.  Coats,  Sr.,  hereby  agree  and  bind  our- 
selves that  this  claim  shall  not  be  compromised 
or  settled  by  us  without  authority  from  our  said 
attorneys,  Marshall  &  Marshall,  of  Nacogdoches, 
Texas,  but  that  the  said  attorneys  shall  have 
full  authority  to  settle,  adjust  and  compromise 
and  sue  for  us  and  in  our  behalf,  as  fnlly  as  we 
ourselves  could  do.  Witness  our  hands  at  Nacog- 
doches, Texas,  this  10th  day  of  April,  A.  D. 
1015.  [Signed]  Mary  P.  Coats,  C.  C.  Coate, 
Marshall  &  Marshall,  Attys.,  by  F.  P.  Marshall." 

PlalntUFs  allege  In  their  petition  as  fol- 
lows: 

"Plaintiffs  allege  that  by  virtue  of  the  afore- 
said contract  they  immediately  began  investi- 
gation and  study  of  said  cause  of  action,  ac- 
quainting themselves  with  the  facts  and  locality 
of  the  injury,  interviewing  witnesses,  examining 
the  ground  at  Shawnee  awitch,  and  that  plain- 
tiffs have  at  all  times  carefully  and  properly 
safeguarded  tbe  Interests  of  the  said  Mary  P. 
and  0.  0.  Coats.  On  June  26,  1915,  plaintifTs 
informed  defendant,  through  C.  Emmett,  its  duly 
authorized  and  acting  claim  agent,  that  plaintiffs 
Marshall  &  Marshall  had  a  written  contract 
with  Mary  P.  Coats  and  C.  C.  Goats  giving 
plaintiffs  the  sole  and  exdusive  right  to  adjust, 
settle,  compromise,  or  sue  for,  damages  for  neg- 
ligence of  the  defendant  Texas  &  ^ew  Orleans 
Railroad  Company  for  injury  to  Mary  P.  Coats 
at  Shawnee  switch  on  March  7,  1915 ;  that  ne- 
ther Mary  P.  Coats  nor  C.  C.  Coats  had  any  au- 
thority whatever  to  deal  with  defendant  railroad 
company  nor  any  of  its  agents  in  the  adjustment, 
compromise,  or  settlement  of  tbe  aforesaid  claim, 
but  that  the  said  Marshall  &  Marshall  had  tak- 
en said  claim  for  collection  or  settlement  upon  a 
contingent  fee  of  one-half,  or  60  per  cent.,  of  the 
entire  amount  of  whatever  sums  tbe  said  de- 
fendant railroad  company  might  be  liable  for  or 
might  pay  or  have  to  pay  in  compromise,  set- 
tlement, or  suit  of  said  claim,  all  of  which  afore- 
said facta  defendant  well  knew, 

"Plaintiffs  aliega  that  defendant  Texas  &  New 


Orleans  Railroad  Company,  through  its  duly  an- 
thorized  and  acting  claim  agent,  C.  Emmett  oa 
the  evening  of  July  2,  1815,  without  tbe  knovl- 
edge  or  authority  from  plaintiffs  Marshall  k 
Marshall,  went  to  the  home  of  Mary  P.  Coats 
and  C.  G.  Coats  and  there  paid  them  $100  in 
cash,  without  any  authority  and  in  fraud  of 
plaintiffs'  contract  and  righta,  and  that  defend- 
ant well  knew  the  payment  of  said  $100  was 
fraudulent  and  for  the  purpose  of  defrandin; 
these  plaintiffs  and  prejudicing  their  rights  in 
the  trial  of  the  aforesaid  claim ;  and  defendaat 
on  said  date  and  through  its  said  agent  as  afan>- 
said  assumed  the  payment,  and  has  since  pai<!, 
the  bill  of  Dr.  J.  B.  Deal  for  services  and  medi- 
cal treatment  of  the  aaid  Mary  P.  Coats  for  the 
injuries  caused  her  by  the  negligence  of  de- 
fendant railroad  company  at  Shawnee  awitch  as 
aforesaid ;  that  said  medical  bill  so  assumed  and 
paid  by  the  defendant  railroad  company  wai^' 
■1S22.50  in  cash,  and  said  latter  sum  was  part  of 
the  consideration  of  the  attempted  settlement 
and  compromise  of  the  claim  for  damages  of  the 
said  Mary  P,  and  O.  0.  Coats  for  the  injuries 
caused  Mary  P.  Coats  by  defendant  railroad 
company  as  aforesaid,  and  that  said  attempted 
settlement  and  compromise  of  said  claim  of  the  : 
said  Mary  P.  Coats  and  C.  G.  Goats  was  with-  ' 
out  authority  of  law,  was  fraudulently  made  and 
knowingly  so  made  by  defendant  railroad  com- 
pany for  the  purpose  of  defrauding  these  plain- 
tiffs Marshall  &  Marshall  in  a  fair  and  equitable 
settlement  by  compromise  or  suit  of  the  afore- 
said claim ;  that,  in  addition  to  the  said  $22.50 
in  cash  assumed  and  paid  by  defendant  railroad 
company  to  the  said  Dr.  J.  B.  Deal,  the  further 
sum  of  $5  in  cash  for  a  written  statement  made 
by  the  said  Dr.  J.  B.  Deal  to  defendant  railroad 
company  as  to  the  nature  and  extent  of  the  in- 
juries caused  by  the  negligence  of  defendant  rail- 
road company  to  tbe  said  Mary  P.  Coats  at 
Shawnee  switch  on  March  7,  1915,  as  aforesaid, 
and  that  said  payment  of  said  latter  sum  was  for 
the  purpose  of  prejudicing  the  rights  of  these 
plaintiffs  in  a  fair  and  equitable  adjustment,  set- 
tlement, or  trial  of  this  cause. 

"Plaintiffs  allege  that  before  defendant  on  said 
July  2,  1915,  paid  to  said  Mary  P.  Goats  and 
C.  C.  Ck>aU  the  $100  in  cash  as  aforesaid,  and 
before  said  defendant  assumed  to  pay  and  did 
pay  the  said  Dr.  J.  B.  Deal  the  aaid  $22.50  in 
cash  as  aforesaid,  tbe  said  Mary  P.  Coats  and 
G.  0.  Goats  informed  the  said  G.  Emmett,  the 
duly  authorized  and  acting  daim  agent  of  de- 
fendant Texas  &  New  Orleans  Railroad  Com- 
pany, that  the  said  I^Iary  P.  Goats  and  C.  C. 
Coats  had  entered  into  a  contract  in  writing 
with  Marshall  ft  Marshall,  whereby  they  bad 
agreed  and  bound  the  said  Mary  P.  Coats  and 
G.  C.  Coats  to  pay  to  the  said  Marshall  H 
Marshall,  plaintiffs  herein,  one-half,  or  50  per 
cent.,  of  the  entire  daim  for  damages  by  tbe  neg- 
ligence of  the  Texas  &  New  Orleans  RailrMd 
Company  to  Mary  P.  Goats  for  injuries  to  her  at 
Shawnee  switch  on  March  7,  1915,  as  aforesaid : 
and  the  said  Mary  P.  Goats  and  G.  C.  Goats 
made  the  condition  of  thnr  acceptance  of  tbe 
aaid  $100  in  cash  to  them,  and  the  aasumptioa 
of  the  said  $22.50  to  Dr.  J.  B.  Deal  by  tbe  de- 
fendant Texas  &  New  Orleans  Railroad  Compa- 
ny, that  the  said  Texas  &  New  Orleans  Railroad 
Company  would  assume  and  would  pay  and 
settle  with  Marshall  ft  Marshall,  plaintiffs  here- 
in, upon  the  basis  of  one-half,  or  50  per  cent, 
of  the  entire  claim,  as  per  the  terms  of  thpir 
contract,  and  the  said  defendant  Texas  ft  Now 
Orleans  Railroad  Company  obligated  and  boon'' 
itself  to  settle  with  and  pay  the  said  Marshall 
&  Marshall,  plaintiffs  herein,  upon  said  basis  of 
said  60  per  cent,  or  one-half,  of  the  entire  dnisi 
of  the  said  Mary  P.  and  C.  C.  Coats  inclusive 
of  whatever  sums  the  said  defendant  had  tn 

?ay  for  medical  bills  and  coats  of  suit,  if  any. 
'he  said  defendant  railroad  company  has  fail<<'l 
and  refused,  and  still  fails  and  refuses,  to  compl> 
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with  the  terms  of  Ita  contract  mode  and  entered 
into  with  the  said  Mary  P.  Coats  and  O.  C 
Coats  on  said  July  2,  1916,  and,  because  o<  said 
failure  of  said  defendant  to  comply  with  and 
carrr  oat  said  agreement  as  to  Mai7  P.  and  C. 
C.  Coats,  the  said  contract  even  with  the  said 
Mary  P.  Coats  and  C.  C.  Coats  by  defendant 
has  been  breached,  and  Mary  P.  Coats  and  C.  O. 
Coats  are  not  bound  in  law  nor  equity  to  comply 
with  and  ren>ect  said  agreement  and  said  at- 
tempted and  fraudulent  settlement  of  their  por- 
tion of  the  aforesaid  claim  for  damages. 

"By  virtue  of  the  contract  of  plaintiffs  herein 
with  the  said  ftlary  P.  Coats  and  G.  C.  Coats, 
whereby  said  Marshall  Sc,  Marshall,  under  the 
terms  of  said  contract,  were  vested  with  a  con- 
tingent fee  of  one-half  interest  in  and  to  all  of 
the  aforesaid  claim  for  damages,  which  claim  is 
for  the  sum  of  $1,000,  as  aforesaid,  and  because' 
by  the  terms  of  the  aforesaid  contract  of  Mar- 
shall &  Marshall  with  the  said  Mary  P.  Coats 
and    C.   C.   Coats,   whereby  the  said   Mary  P. 
Coats  and  C.  C.  Coats  obligated  and  bound  them- 
selves not  to  settle  or  compromise  the  aforesaid 
claim  without  authority  from  tlie  said  Marshall 
&   Marshall,    plaintiffs   herein,    who   have   not 
given  to  the  said  Mary  P.  Coats  or  C.  O.  Coats 
any  authority  to  compromise  any  part  of  said 
claim  for  damages  as  aforesaid,  and  because  the' 
said  attempted  settlement  by  defendant  with  the 
said  Mary  F.  Coats  and  O.  O.  Coats,  on  July  2, 
1915.  upon  the  terms  and  conditions  alleged  as 
aforesaid,    are    without    authority    from    these 
plaintiffs,   and  fraudulently  made  as  to  these 
plaintiffs  witii  full  knowledge  by  defendant  at 
the  time  that  said  attemnted  settlement  with 
Mary  P.  Coats  and  C.  C.  Coats,  both  as  to  the 
$100  paid  and  as  to  the  $22.50  paid,  as  to  these 
plaintifb  is  whoUy  and  totally  fraudulently  made 
and  knowingly  so  made  by  defendant  railroad 
company  for  the  puri>08e  of  defeating  and  preju- 
dicing the  rights  of  plaintiffs  herein,  plaintiffs 
ask  that  said  attempted  settlement  with  the  said 
Mary  P.  Coats  and  C.  C.  Coats  as  aforesaid  be 
held  noil  and  void  and  of  no  effect  as  to  Mary 
P.  Coats  and  C.  C.  Coats,  because  the  said  de- 
fendant railroad  company  has  failed  and  refused, 
and  still  fails  and  refuses,  to  comply  with  the 
conditions  and  terms  made  and  entered  into  by 
it  and  the  said  Mary  P.  Coats  and  C.  C.  Coats 
'as  a  condition  of  said  payment  of  the  aforesaid 
sums  of  money,  and  that  plaintiffs  be  allowed  to 
proceed  with  tiiis  cause  in  their  own  name  for 
the  fuU  amount  of  damages  of  ,^,000  as  before 
aUeged,  and  that  plaintiffs  under  the  terms  of 
said  contract  be  given  one-half,  or  50  per  cent. 
of  all  Bums  that  may  be  paid  or  recovered  from 
defendant  as  the  i>ortion  rightfully  belonging  to 
plaintiffs  nnder  the  terms  of  their  contract  of  a 
contingent  fee  of  one-half  of  the  total  claim. 
But  in   the  event  the  court  should   hold  that 
plaintifb  could  not  recover  for  the  one-half  of 
the  claim  for  Mary  P.  Coats  and  C.  C.  Coats 
which  said  Mary  P.  Coats  and  C.  C.  Coats  have 
attempted  to  compromise,  and  that  said  attor- 
neys, Marshall  ft  Marshall,  under  the  terms  of 
tbeir  contract  of  employment,  hold  said  one-balf 
in  trust  for  Marr  P.  Coats  and  C.  C.  Coats  to  be 
paid  to  them  wnen  said  cause  of  actions  shall 
have  been  fully  disposed  of  according  to  law, 
then,  in  such  event,  plaintiffs  ask  that  they  be 
permitted  to  prosecute  this  suit  in  tbeir  names 
as  plaintiffs  as  herein  stated  for  their  full  and 
just    portion   of   one-half   of   the  entire  claim, 
which  aaid  half  of  said  claim  for  damages  as 
aforesaid  is  $500  as  the  portion  which  plaintiffs 
are  entitled  to  sue  for  and  recover  of  defendant, 
because  plaintiffs  are  in  no  wise  bound  or  af- 
fected by  the  attempted  and  fraudalent  settle- 
ment made  by  defendant  with  Mary  P.  Coats  and 
C.  C.  Coats  on  July  2,  1915,  as  be^re  alleged. 

"But  if,  from  any  cause,  the  court  should  hold 
tliat  plaintiffs  could  not  proceed  with  this  suit 
either  for  the  fall  sum  of  $1,000,  $500  of  wbich 
to  be  held  in  trast  Ust  Mary  P.  Coats  and  G. 


C.  Coats  antjl  said  cause  shall  have  been  fully 
and  fairly  adjusted  and  settled  or  until  the  fur- 
ther orders  of  the  court,  or  that  plaintiffs  could 
not  proceed  in  their  names  as  plaintiffs  against 
the  defendant  herein  for  the  sum  of  one-half  of 
the  said  entire  claim,  to  wit,  $500  as  the  rijihtful 
portion  of  said  claim  which  these  plaintiffs  un- 
der the  terms  of  their  contract  are  entitled  to 
sue  for  and  recover,  but  that  the  attempted  set- 
tlement by  defendant  and  Mary  P.  Coats  and  C. 
C.  Coats  on  July  2,  1915,  for  the  sum  of  $122.50, 
was  binding  as  to  said  parties,  then  plaintiffs  al- 
lege that  plaintiffs  herein,  Marshall  ft  Marshall, 
are  entitled  to  $122.50  as  the  portion  of  the  en- 
tire claim  for  damages  that  defendant  the  Texas 
ft  New  Orleans  Railroad  Company  bound  and 
obligated  itself  to  pay  when  it  paid  said  sums 
of  $100  and  $22.50  as  aforesaid  on  said  July 
2,  1915,  and  agreed  to  comply  with  its  terms 
of  settlement  with  said  Marshall  ft  Marshall 
as  per  the  contract  with  said  Marsball  &  Mar- 
shall with  Mary  P.  Coats  and  C.  C.  Coats. 

"Wherefore,  premises  considered,  plaintiffs 
pray  that  Citation  be  issued  and  served  upon 
defendant  in  terms  of  law,  that  upon  a  final 
hearing  herein  plaintiffs  have  judgment  against 
defendant  for  the  sum  of  $1,000,  for  costs  of 
suit,  and  for  general  and  special  relief,  in  law 
and  equity,  as  th«y  may  be  entitled." 

They  farther  allege  that,  before  the  appel- 
lant paid  to  the  said  Mary  P.  and  C.  C  Coats 
the  said  snm  of  $100  and  said  $22.50  doctor's 
bill,  they,  the  said  Coats  and  wife.  Informed 
the  said  C.  Emmett  that  they  had  entered 
into  a  contract  in  writing  with  Marshall  & 
Marshall,  whereby  they  agreed  to  pay  the 
said  Marshall  ft  Marsball  one-half,  or  50  per 
cent.,  of  the  entire  claim  for  damages,  and 
that  said  Mary  P.  and  C.  C.  Coats  made  It  a 
condition  of  their  acceptance  of  said  $100  in 
cash  and  the  payment  of  said  $22.50  doctor's 
bill  by  appellant  that  the  appellant  would 
assume  and  pay  and  settle  frith  Marshall  ft 
Marshall  upon  the  basis  of  one-half,  or  50 
per  cent,  of  the  entire  claim,  as  per  the 
terms  of  their  contract  And  they  farther 
alleged  that  the  said  appellant  bound  Itself 
to  settle  with  Marshall  ft  Marsball  and  pay 
them  upon  said  basis  of  said  50  per  cent.,  or 
one-half,  of  the  entire  claim  of  said  Coats 
and  wife,  inclusive  of  whatever  sums  the 
said  appellant  had  to  pay  for  medical  bills 
and  coats  of  salt.  If  any;  that  the  railroad 
company  failed  and  refused  to  comply  with 
the  terms  of  the  contract  made  and  entered 
into  with  the  said  Coats  and  wife  on  said 
July  2,  1915,  and  they  aUeged  that  by  virtue 
of  the  contract  said  covenant  by  whl<A  appel- 
lant bound  itself  to  pay,  and  the  considera- 
tion of  the  settlement  with  the  said  Coats 
and  wife  being  that  appellant  wonld  pay  ap- 
pellees and  settle  with  them,  as  per  said 
contract,  appellees  are  entitled  to  said  sum 
of  $122.50. 

The  appellant  pleaded  that  it  had  made  a 
complete  settlement  with  Coats  and  wife  for 
any  and  all  injuries  sustained  by  said  Mary 
Coats  while  a  passenger  on  defendant's  train, 
and  paid  her  the  snm  of  $100,  wbhft  was  ac- 
cepted as  fall  settlement  for  any  and  all 
damages,  and  she  executed  a  release  therefor, 
and  further  pleaded  that  it. offered  to  pay 
appellees  $50,  <me-b«lf  of  tlie  amoant  paid 
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to  CSoats  and  wife,  and  now  offers  to  pay 
and  tenden  In  court  the  said  |50,  which  was 
refused. 

The  case  was  tried  before  a  Jniy,  and  the 
court  instructed  the  Jury  to  return  a  verdict 
In  favor  of  appellees  for  the  sum  of  $122.90. 

Ai^ellant  filed  motion  for  new  trial,  which 
was  overruled,  to  which  appellant  excepted 
and  gave  notice  of  appeal,  In  due  time  filing 
Its  appeal  bond,  perfecting  the  appeal,  and 
the  case  Is  now  before  this  court  for  consid- 
eration. 

By  Its  first  assignment  of  error,  appellant 
complains  that  the  court  erred  In  refusing 
to  give  defendant's  special  charge  No.  1, 
which  is  as  follows: 

"In  this  case,  you  are  instructed  that  the 
plaintiffN  are  entitled  to  rocover  only  the  sum  of 
♦60.  You  will  therefore  return  a  verdict  for 
the  plaintiffs  against  the  defendant  for  the  sum 
of  $50." 

The  proposition  under  the  above  assign- 
ment urged  by  appellant  is: 

"That  the  contract  between  Marshall  A  Mar- 
ehall  and  Coats  and  wife  did  not  assign  to 
Marshall  &  Marshall  the  cause  of  action  that 
Coats  and  wife  had  against  appellant,  but  only 
assigned  to  Marshall  &  MarshaU  one-half  of  the 
net  amount  that  was  received  by  settlement,  suit, 
or  compromise,  and,  Coats  and  wife  having  set- 
tled their  cause  of  action  against  the  railroad 
company  in  full,  the  railroad  therefore  would 
only  be  liable  to  MarshaU  &  Marshall  for  one- 
half  of  the  amount  paid  to  Coats  and  wife." 

The  contract  has  been  set  out  heretofore 
In  full,  and  all  of  the  testimony  that  appel- 
lant introduced,  outside  of  the  contract  itself, 
was  as  follows: 

Mrs.  Mary  P.  Coats  testified: 

"Yes,  I  signed  the  lelense  for  my  injuries.  I 
did  not  want  to  sign  it,  and  I  told  the  claim 
•gent  that  1  had  signed  a  contract  with  Mar- 
shall &  Marshall,  and  couldn't  settle  with  him, 
and  he  said  I  could  if  I  wanted  to;  that  it  was 
just  with  me.  I  read  the  contract,  and  I  asked 
him  why  Marshall's  name  was  not  in  it,  and  he 
said  it  did  not  belong  there." 

C.  0.  Coats  testified  as  follows: 
"On  July  2,  1015,  Mr.  Emmett,  the  claim 
agent,  came  to  my  house  late  in  the  evening  to 
settle  with  us.  I  told  him  I  couldn't  settle  with 
him,  that  we  had  friven  a  contract  to  our  attor- 
neys, Marshall  &  Marshall,  and  had  given  them 
exclusive  right  to  settle  our  claim  against  the 
railroad,  and  that  suit  had  been  already  filed. 
Mr.  Emmett  said  I  could  settle  the  claim,  that 
it  was  with  me,  and  offered  me  $100.  I  told  him 
I  couldn't  take  that ;  that  I  would  have  to  pay 
my  attorneys  one-half,  and  after  I  had  paid  my 
attorneys  $50  and  paid  the  doctor  I  wouldn't 
have  more  than  $10  or  $15  left.  He  asked  me 
what  was  the  l}eat  I  would  do,  and  I  told  him 
$6()0.  He  then  said  he  would  give  me  $100  in 
cash  and  pay  Dr.  Deal  and  Marshall  &  Marshall, 
and  I  could  settle  with  Castlebury;  that  would 
make  it  about  even.  I  agreed  to  do  that,  and  he 
wrote  up  the  contract  and  release  which  we  sign- 
ed. We  wouldn't  have  signed  that  release  if  the 
claim  agent  hadn't  agreed  to  pay  Marshall  & 
Marshall.  Yes,  I  have  signed  a  release  to  the 
railroad  for  the  injuries  to  my  wife.  They  paid 
me  $100  and  agreed  to  pay  Deal  and  settle  with 
Marshall  &  Marshall  and  I  was  to  settle  with 
Oastlebury.  I  tried  to  get  Emmett  to  wait  until 
next  morning,  when  we  would  go  to  Nacogdoches, 
and  1  would  talk  with  my  attorneys,  and  he 
said  he  would  not  stay,  as  he  had  to  go  away 


that  night.    Tbit  contract  was  read  to  os  before 
we  signed  it" 

J.  H.  MarshaU  testlSed: 

"On  June  26,  1915,  Mr.  Emmett,  the  clahn 
agent  for  the  Texas  &  New  Orleans  RaUroad 
Company,  came  to  our  office  to  confer  with  us 
relative  to  settlement  of  the  claim  of  Mrs.  Mary 
P.  Coats  against  Qie  said  company  for  damages 
to  her,  and  asked  whether  C.  C.  Coats  was  in 
town;  that  he  would  like  to  talk  with  him. 
We  told  Iiim  we  had  no  objection  to  his  talking 
to  Mr.  Coats,  but  Mr.  Coats  couldn't  settle  with 
him ;  that  he  and  his  wife  had  given  us  a  con- 
tract delegating  to  us  exclusive  right  to  com- 
promise, settle,  or  sue  for  damages  upon  a  con- 
tingent fee  of  ono-half  of  the  entire  claim.  I 
did  not  give  C.  C.  Coats  and  his  wife  authority 
to  settle  this  daim.  Yes,  it  is  a  fact  that  I  told 
the  daim  agent,  Mr.  G.  Emmett,  when  he  left 
our  office  on  June  26,  1915,  that  it  would  be 
useless  to  see  us  in  reference  to  a  settlement  ap- 
ou  the  terms  he  offered.  It  is  also  a  fact  that 
Mr.  Emmett  came  to  our  office  on  July  3,  1915, 
and  told  us  he  had  settled  with  our  client  ui 
full  for  $100  and  had  a  release  therefor.  He 
said  the  railroad  was  not  to  pay  the  attorneys 
anything.  He  afterwards  admitted  that  the  rail- 
road had  agreed  to  pay  Dr.  Deal  and  our  at- 
torneys' fee." 

As  stated  above,  the  appellant  then  Intro- 
duced a  release  signed  by  0,  C.  and  Mary 
P.  Coats,  which  is  not  of  record,  but  as  to 
which  the  county  Judge,  In  the  statonent  of 
facte,  states  as  follows: 

"No  evidence  was  introduced  by  defendant,  ex- 
cept a  release  signed  by  C.  C.  and  Mary  P. 
Coats,  stating  a  cash  consideration  of  $100  and 
the  assumption  by  defendant  railroad  companr 
of  the  payment  of  Dr.  J.  B.  Deal,  which  release 
was  witnessed  and  acknowledged,  but  is  in  pos- 
session of  defendant's  attorneys  and  has  not  been 
furnished  to  the  court  for  embodiment  in  the 
statement  of  facts.  Hie  defendant's  voucher 
showing  the  payment  of  said  $100  was  offered 
and  introduced,  but  said  voucher  has  not  been 
furnished  to  the  court  for  embodiment  here." 

From  the  testimony,  it  Is  clear  that  the  de- 
fendant company,  when  it  settled  with  Coats 
and  wife,  paid  them  $122.50,  as  their  part  of 
the  claim,  and  agreed  to  pay  the  attorneys, 
who  were  appellees  herein,  their  part  of  the 
claim  for  damages,  which  at  that  time  the 
appellant  knew  was  to  be  divided  between 
the  parties  equally.  It  is  also  apparent  from 
the  evidence  that  the  money  paid  to  Coats 
and  wife  was  not  Included,  or  attempted  to 
be  included.  In  the  amount  which  was  agreed 
to  be  paid  In  setU^nent  of  said  claim  to 
appellees.  In  other  words.  It  is  clear  from 
the  testimony  that  It  was  understood  by 
Coate  and  his  wife,  and  by  the  agent  of  ap- 
pellant, that  he  only  paid  the  said  Coats  and 
wife  their  part  of  the  dalm  In  settlement, 
and  that  the  appellant  agreed  to  pay  the 
appellees  their  part.  Therefore  we  do  not  be- 
lieve that  the  court  erred  in  refusing  to 
charge  the  Jury  that  the  plaintiffs  were  en- 
titled to  recover  only  the  sum  of  $50.  This 
assignment,    therefore,   is  overruled. 

By  the  second  assignment  of  error,  appel- 
lant complains  that  the  court  erred  to  re-     ! 
fusing  to  give  appellant's  spedal  diarge  Na 
2,  which  is  as  follows: 

"In  this  case,  you  are  instructed  that  the  iriain- 
tiffs  are  not  entitled  to  recover  but  (61.26.    Toa 
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will  therefore  retTirn  n  verdict  In  favor  of  plain- 
tiers  for  the  sam  of  $61.25." 

We  are  snre  tbat  this  special  clutrgo  vras 
asked  upon  the  theory  that  the  appellet's  were 
entitled  to  recover  only  one-half  o*  what  wag 
actually  paid  Coats  and  wife,  for  the  reason 
that  $61.25  is  one-half  of  the  atuount  paid 
Coats  and  wife,  Including  the  doctor's  bUI. 
From  our  view  of  the  case,  the  coart  was 
not  in  error  in  refusing  to  give  this  special 
charge,  and  the  assignment  is  therefore  over- 
mled. 

The  third  assignment  of  error  assails  the 
action  of  the  lower  court  In  giving  a  peremp- 
tory instruction  In  favor  of  appellees  against 
appellant,  in  the  sum  of  $122.50,  for  the 
following  reasons:  Tbat  the  court  erred  In 
withdrawing  from  the  Jury  the  issue  of 
whether  or  not  the  settlement  made  by  and 
between  the  defendant  company  and  Goats 
and  wife  was  only  a  settlement  of  Coats'  in- 
terest In  and  to  said  cause  of  action,  and  not 
a  complete  settlement  of  the  entire  cause  of 
action ;  the  evidence  showing  that  a  release 
executed  by  Coats  and  wife  was  a  fall  and 
complete  settlement  of  thie  entire  cause  of 
action.  As  before  stated,  the  release  Is  not 
in  the  record.  The  only  statement  with  ref- 
erence to  the  contents  of  same  Is  the  evidence 
of  the  court  trying  said  cause.  We  do  not  be- 
lieve from  the  testimony  that  It  was  error 
in  the  court  in  giving  this  peremptory  in- 
struction, as  the  testimony  conclusively 
showed,  and  there  was  no  evidence  to  the 
contrary,  that,  in  the  settlement  appellant 
made  with  Coats  and  wife,  it  was  the  under- 
standing and  agreement  of  the  parties  that 
the  amount  paid  Coats  and  wife  was  their 
part  of  the  settlement,  and  appellant  agreed, 
in  addition,  to  pay  Marshall  &  Marshall 
their  additional  and  equal  portion.  This 
assignment  is  therefore  overruled. 

By  their  fourth  assignment  of  error,  ap- 
pellant complains  that  the  court  erred  in 
peremptorily  Instmcting  a  verdict  for  the 
defendant,  and  withdrawing  the  case  from 
the  Jury,  tor  the  reason  that  the  evidence 
shows  that  C.  0.  Coats  and  wife  had  made 
a  full  and  complete  settlement,  and  they  ac- 
cepted In  full  the  settlement  of  $100,  etc., 
etc. 

What  we  have  said  with  respect  to  the 
third  assignment  of  error  applies  here,  and 
this  assignment  is  therefore  overruled. 

The  appellant,  in  the  fifth  assignment  of 
error,  insists  that  the  court  erred  in  instruct- 
ing a  verdict,  for  the  reason  tbat  the  un- 
disputed evidence  shows  that  appellees  were 
not  entitled  to  recover  in  any  sum  In  excess 
of  one-half  of  the  amount  paid  Coats  and 
wife,  and  that  therefore  the  court  la  out  of 
Jurisdiction  to  render  Judgment. 

[1,  Z]  It  Is  not  the  evidence,  but  the  plead- 
ings, to  which  we  lo«A  to  discover  whether 
or  not  the  court  has  Jurisdiction  of  the 
amount  Involved  In  controversy.     We  have 


set  out  the' pleadings  of  the  plainUfF  In  full. 
There  was  no  general  or  special  demurrer  to 
this  petitl(»,  either  filed  or  urged.  It  Is 
useless  to  speculate  what  would  have  been  the 
result  If  this  had  been  done.  Every  reason- 
able Intendment  will  be  indulged  to  support 
the  Judgment  of  the  court.  Such  being  the 
case,  and  the  Jurisdiction  of  the  court  being 
determined  not  by  the  amount  recovered,  we 
are  of  the  opinion  that  the  above  assignment 
should  be  overruled. 

Finding  no  error  committed  by  the  trial 
court,  this  .case  la  in  all  things  afilrmed. 

On  Motion  for  Rehearing. 

[31  Upon  a  more  thorough  consideration, 
we  are  of  opinion  that  we  were  in  error  in 
affirming  this  case,  and  that  the  requested 
charge  of  appellant,  to  the  efTect  requesting 
the  Jury  to  bring  in  a  verdict  for  $61.25  in 
favor  of  the  appellees,  should  have  been 
given,  and  that  there  was  error  in  the  lower 
conrt  taking  the  case  from  the  consideration 
of  the  Jury.  Therefore  the  motion  for  re- 
hearing is  granted,  and  the  Judgment  Is  re- 
formed, and  will  be  that  the  appellees  recover 
of  appellants  the  sum  of  $61.25  and  all  costSw 

As  reformed,  the  case  will  be  affirmed. 


HOUSTON  OIL  CO.  OF  TEXAS  et  aL  v. 
VOTAW.    (No.  72.)» 

(Court  of  Civil  Appeals  of  Texas.    Beaumont, 

Feb.  17,  1916.     Rehearing  Denied 

March  2^,  1916.) 

1.  Public  Lands  *=>177— Resulting  Tbust 
—School  Lands. 

Where  plaintiff,  under  Rev.  St  1895,  arts. 
4218J,  4218k,  made  application  to  purchase  pub- 
lic land,  and  made  oath  that  he  was  not  pur- 
chasing for  any  other  person,  and  entered  into 
an  obligation  for  the  deferred  payments,  and  re- 
ceived a  patent  reciting  purchase  and  full  pay- 
ment, no  trust  would  arise  in  favor  of  one  who 
Said  the  purchase  price,  since  such  result  would 
e  a  fraud  on  the  state,  and  since  no  resulting 
trust  can  spring  from  an  act  contrary  to  public 
policy  or  to  statute. 

[Bd.  Note.— For  other  cases,  see  PnbHc  Lands. 
Cent  Dig.  §§  676-578;  Dec.  Dig.  <S=»177.] 

2.  Public  Lands  «=»177— Rksulthio  Trust 

— £VIDBNOE. 

In  trespass  to  try  title  to  land  patented  to 
plaintiS  and  for  damages  for  cutting  timber, 
where  defendants  claimed  under  deeds  from 
one  alleged  to  have  paid  the  purchase  price,  e^- 
dence  as  to  whose  money  was  used  in  tl»e  pur- 
chase licld  not  so  clear  and  satisfactory  as  to 
show  any  resulting  trust  in  the  defendants'  gran- 
tor. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  576-578;  Dec.  Dig.  <8=»177.) 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  J.  Llewellyn,  Judge. 

Trespass  to  try  title  by  J.  N.  Votaw 
against  the  Houston  Oil  Company  of  Texas 
and  others.  Judgment  for  plaintiif,  and  de- 
fendants appeal.    Affirmed. 


e=>For  otliw  cases  ■««  same  topic  and  KET-NUMBBR  In  all  Ker-Nombered  Digests  and  ladexa 
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H.  O.  Head,  9t  Sherman,  and  Parker  A 
Kennerlj,  of  Houston,  for  appellants.  J.  F. 
Lanier  and  W.  D.  Gczdoa,  botb  9t  Beaumont, 
for  apveUac 

BBOOKB,  J.  This  Is  a  snlt  In  trespass 
t»  try  title  for  H.  T.  &  B.  sectlMi  4  and 
H.  &  T.  C  section  224,  in  Hardin  coun- 
ty, Tex.,  and  for  damages  for  timber  cut 
and  remored  therefrom,  brought  in  the  dis- 
trict court  of  Hardin  county,  Tex.,  by  ap- 
pellee, J.  N.  Votaw,  against  the  appellants, 
Houston  Oil  Company  of  Texas,  Kirby  Lum- 
ber Company,  and  Maryland  Trust  Company. 
Two  suits  were  originally  filed,  one  involv- 
ing H.  T.  &  B.  section  4,  and  the  other  involv- 
ing H.  &  T.  C.  secUon  224,  In  the  Ninth  dis- 
trict court,  but  afterwards  consolidated  by 
agreement,  and  transferred  to  the  Seventy- 
Fifth  district  court.  Appellants  filed  plea 
of  not  guilty  and  general  denial  of  the  al- 
legations of  damages  for  timber  cut  and  re- 
moved. W.  D.  Gordon,  of  Jefferson  county, 
intervened,  claiming  an  interest  in  both  the 
land  and  the  claim  for  damages  for  timber 
cut,  but  this  intervention  was  dismissed  by 
the  intervener.  The  case  was  tried  before 
the  court  without  a  Jury,  resulting  in  Judg- 
ment In  favor  of  appellee  against  all  of  the 
appellants  for  the  two  sections  of  land,  and 
against  Houston  Oil  Company  of  Texas  and 
Kiiby  Lumber  Company  for  damages  in  the 
sum  of  ^,183.70,  as  the  value  of  the  timber 
cut  therefrom.  Appellants  filed  in  due  time 
formal  motion  for  new  trial,  and  afterwards 
amended  motion  for  pew  trial,  which  were 
overruled,  exception  saved,  and  notice  of 
api)eal  given  in  open  court  Supersedeas 
bond  was  filed  In  due  time,  and  this  appeal 
perfected. 

The  district  judge  found  the  timber  had 
been  cut  in  good  faith,  and  with  the  belief 
that  title  was  in  api)ellants,  and  therefore 
found  against  appellee  on  the  issue  of  ap- 
pellants' liability  for  the  manufactured  val- 
ue of  the  timber  cut,  and  found  for  appel- 
lee the  reasonable  market  value  of  snch  tim- 
ber. Appellee  is  complaining  of  this  by 
cross-assignmeot 

Appellee  offered  in  evidence  certified  copy 
of  patent  from  the  state  of  Texas  to  J.  N. 
Votaw,  assignee  of  J.  B.  Wallace,  of  date 
March  7,  1912,  covering  the  following  de- 
scribed land:  640  acres  In  Hardin  county, 
kno\vn  as  section  4,  H.  &  T.  B.  R.  R.  Co. 
oertiflcate  No.  661,  on  the  headwaters  of 
Pine  Island  Bayou,  a  tributary  of  Neches 
river,  about  12  miles  south  82*  west  from 
Kountze,  said  land  having  been  purchased 
and  fully  paid  for  in  accordance  with  an 
act  of  1895  (Acts  24th  Leg.  c.  47)  and  the 
amendment  thereto  by  the  act  of  May  19, 
1897  (Acts  25th  Leg.  c.  129)  (describing  the 
land).  The  above  patent  was  recorded  on 
the  23d  day  of  October  on  volume  60,  page 
97,  Deed  Records  of  Hardin  County,  /Tex. 

Plaintiff  offered  and  read  tn  evidence  cer- 


tifled  copy  of  patent  from  the  state  of  Tex- 
as to  J.  N.  Votaw,  of  date  May  7,  1902,  for 
the  following  described  land:  640  acres  of 
land,  situated  and  described  as  follows:  In 
Hardin  county,  known  as  section  No.  224,  H, 
&  T.  C.  R.  R.  Co.  cerUflcate  No.  508  on  the 
waters  of  Cypress  creek,  a  tributary  of  Big 
Sandy  creek,  about  16  miles  N.  68*  W.  from 
Eouutae,  said  land  having  been  purchased 
and  fully  paid  for  in  accordance  with  an  act 
of  1895  and  the  amendment  thereto  by  the 
act  of  May  19,  1897  (setting  out  the  descrip- 
tion). The  above  patent  was  recorded  on  tlie 
23d  day  of  October,  1914,  in  volume  65,  page 
98,  of  the  Deed  Records  of  Hardin  County, 
Tex. 

The  following  agreement  was  entered  into 
by  counsel:  It  is  agreed  that  between  the  1st 
of  August,  1913,  and  the  last  day  of  De- 
cember, 1913,  that  the  Klrby  Lumber  Com- 
pany cat  from  H.  &  T.  G.  section  No.  224 
in  Hardin  county,  Texas,  under  the  contract 
between  the  Klrby  Lumber  Company  and  the 
Houston  Oil  Company,  2,950,026  feet  of  pine 
timber.  It  is  also  agreed  that  in  September, 
1012,  the  Kirby  Lumber  Company  cut  from 
section  4,  H.  &  T.  B.,  238  ties,  which  they 
purchased  from  the  Houston  Oil  Company, 
of  the  value  of  and  for  which  they  paid  the 
Houston  on   Company  $22.88. 

Plaintiff  rested,  and  the  depositions  ol 
Clark  M.  Votaw  were  offered  in  evidence. 
It  is  necessary  that  this  testimony  be  set 
out  practically  in  full,  same  being  as  fol- 
lows: 

"i/ly  name  is  Clark  H.  Votaw ;  age,  44;  rcsi- 
donce,  Dominican  Republic,  West  Indies.  I  am 
a  son  of  J.  N.  Votaw,  the  plaintiff  in  this  cause. 
I  have  been  a  resident  of  the  state  of  Texas  from 
some  time  in  the  year  1875  up  to  and  inolading 
the  early  part  of  the  year  1907.  My  bnsineis 
during  said  years  and  since  has  always  been  con- 
nected with  the  timber  and  lumber  business,  and 
during  the  years  1898.  1899,  1900,  1901,  1902, 
1903,  and  a  portion  or  1904  I  was  employed  bf 
Mr.  John  E.  Kirby  and  some  of  his  allied  inter- 
ests. My  duties  in  connection  with  said  em- 
ployment were  with  reference  to  handling  anu 
lookiueBfter  his  lands.  I  am  acquainted  with 
John  H.  Kirby  of  Houston,  Harris  countj, 
Tex.,  and  have  been  acquainted  with  him  a  lit- 
tle over  20  years.  Yes,  sir;  I  had  business  rela- 
tions with  John  H.  Eirby  during  the  years  1S9S, 
1S99,  1900,  1901,  1902,  1903,  and  a  portion  of 
1904 ;  my  relations  and  duties  being  the  pui^ 
chase  of  lands  and  the  handling  of  the  same 
after  purchase,  and  generally  my  duties  were 
in  connection  with  Mr.  Kirby's  lai^  landhold- 
ings  in  Hardin  and  other  counties  in  East 
Texas. 

"During  the  latter  part  of  the  year  1899,  or 
the  early  part  of  the  year  1900  I  was  employed 
by  Mr.  Kirby  in  the  manner  described  in  my 
preceding  answer.  The  general  terms  of  my  em- 
ployment and  business  relations  with  Mr.  Kirby 
were  that  I  was  to  purchase  and  handle  his  lar!:« 
landholdings,  and  the  details  and  terms  of  my 
employment  and  arrangement  with  him  were  to 
the  effect  that  he  paid  me  a  salary  for  my  time, 
ond  when  I  made  a  certain  class  of  extra  gn<xl 
and  cheap  purchases  of  land  he  divided  with  me 
the  profits  of  such  transactions.  There  never 
was  any  written  contract  between  us  as  to  tbv 
division  of  such  profits  :  each  transaction  staml- 
ing  on  its  own  basis.  Purchases  made  by  me  for 
Mr.  Kirby  in  the  ordinary  run  of  business  and 
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at  carrent  prices  I  did  not  participate  in  any  of 
tlie  profits  tliereof,  but,  as  above  stated,  when 
some  extraordinaTy  bargains  were  made,  be 
often  save  me  a  p«»tioa  of  tiie  profits,  and  said 
arrangements  began  in,  as  I  navepreviously 
stated,  some  time  about  die  year  1898,  and  ter- 
minated some  time  in  the  year  1901. 

"Yes;  during  the  period  embraced  in  the 
years  1£98,  18»9,  1900,  1901,  1902,  190g,  and 
a  portion  of  1904  I  was  engaged  in  the  purchase 
of  lands  in  Hardin  county,  Tex.,  for  Mr.  John 
H.  Slirby.  During  such  period  I  also  purchased 
on  my  own  account  quite  a  few  tracts  of  land. 
The  details  and  arrangements  between  myself 
and  Mr.  Kirby  for  the  purchase  of  said  lands 
have  been  fully  set  out  in  my  answer  to  the 
preceding  interrogatory,  No.  7. 

"During  the  years  1898,  1899,  1900,  1901, 
1902,  19(»,  and  a  portion  of  1904  I  had  arrange- 
ments with  Mr.  Ku-by  by  which  I  purchased  for 
his  account  many  tracts  of  land  in  Hardin  and 
other  counties  in  the  state  of  Texas,  the  general 
terms  of  which  said  acquisitions  were  made  with 
the  funds  of  and  for  the  account  of  Mr.  Kirby ; 
but,  aa  I  have  stated  in  a  previous  answer,  in 
some  exceptional  cases  Mr.  Kirby  allowed  me  to 
participate  in  the  profits  derived  from  purchases. 

"I  paid  money  for  all  lands  purchased  in 
Hardin  and  other  counties  in  Texas.  Said  mon- 
ey was  furnished  to  me  by  Mr.  John  H.  Kirby 
as  in  each  case  was  required  by  the  terms  of  the 
transaction  in  question. 

"It  was  oar  custom,  in  order  to  keep  prices 
from  going  skyward,  to  take  all  original  purchas- 
es in  the  names  of  persons  other  than  John  H. 
Kirby,  and  for  that  reason  purchases  were  made 
in  the  name  principally  ot  Charles  G.  Bruce. 
However,  a  number  of  titles  were  taken  in  the 
names  of  Messrs.  E.  J.  Eyres,  J.  N.  Votaw,  W. 
W.  Willson,  and  others,  whose  names  I  do  not 
jkovr  recall,  nut  which  will  be  abundantly  shown 
by  reference  to  the  records  of  Hardin  and  other 
counties  in  Texas,  but  in  all  such  purchases  the 
title  was  taken  for  the  benefit  of  John  H.  Kirby, 
and  sooner  or  later  were  all  transferred  either 
to  him  or  to  some  otherperson  or  company  des- 
ignated by  him;  Mr.  Kirby  being  in  each  and 
every  case  the  actual  owner  and  the  real  party 
in  interest. 

"During  the  period  of  time  embraced  within 
the  years  1898,  1899,  1900,  1901,  1902,  1903, 
and  a  portion  of  1904  I  rememba:  of  purchasing 
a  number  of  tracts  of  land  in  the  name  of  J.  N. 
Votaw  for  Mr.  John  H.  Kirby.  I  would  not 
attempt  to  give  a  complete  list  of  such  pnrcbaa- 
es.  I  do  remember,  however,  that  there  were 
purchased  within  said  period  of  time  H.  T.  &  B. 
R.  R.  Co.  section  No.  %  in  Hardin  county,  Tex., 
and  also  H.  &  T.  C.  By.  Co.  section  No.  224, 
situated  also  in  Hardin  county,  Tex.,  and  a 
portion  of  the  Napoleon  De  Walts  survey  of 
land,  situated  in  Hardin  or  liberty  counties. 
There  were  other  purchases  of  land  also  em- 
braced under  the  same  condition,  the  names  of 
irhich  I  cannot  now  recall.  The  H.  T.  Sc  B. 
section  above  mentioned  was  purchased  from  one 
J.  B.  Wallace,  and  the  H.  &  T.  C.  Ry.  Co.  sec- 
tion No.  224  was  purchased  from  the  state  of 
Texas,  and  the  Napoleon  De  Waltz  survey  was 
parchaaed  from  some  owner  whom  I  do  not  now 
x«n>ember,  but  the  records  should  fully  show, 
flmd  in  aH  instances  above  mentioned  the  pur- 
chase money  was  paid  by  Mr.  John  H.  Kirby, 
and  said  purchases  made  for  bia  benefit,  and  in 
tlie  three  instances  above  specifically  set  forth 
title  was  taken  in  the  name  of  Mr.  J.  N.  Votaw 
for  the  benefit  of  Mr.  John  H.  Kirby. 

"I  know  one  J.  B.  Wallace.  I  knew  him  cov- 
ering a  period  of  about  five  or  six  years  begin- 
ning wito  about  the  year  1895  up  to  the  time 
of  his  death,  which  occurred  some  time  about  the 
year  ISOl. 

"Some  time  during  the  latter  part  of  the  year 
1899  I  began  to  negotiate  with  J.  B.  Wallace 
■tor  the  purchase  of  H.  T.  &  B.  section  Na,  4 


in  Hardin  county,  and  finally  consummated  the 
purchase  thereof,  with  the  assistance  of  Mr.  W< 
W.  Dies,  of  Hardin  county,  paying  to  Mr.  Wal- 
lace something  over  $1  per  acre  for  his  equity 
tberdn  (to  the  best  of  my  recollection  it  was 
about  $1.25  per  acre).  Said  purchase  was  made 
with  the  money  of  Mr.  John  H.  Kirby,  end  the 
deed  taken  from  said  J.  B.  Wallace  to  Mr. 
J.  N.  Votaw,  thus  leaving  a  balance  dne  ni>0B 
said  tract  of  land  to  the  state  of  Texas,  which 
said  balance  also  was  afterwards  paid  by  said 
John  H.  Kirby. 

"Some  time  during  the  latter  part  of  the  year 
1S09  I  purchased  H.  T.  &  B.  section  No.  4,  in 
Ilardin  county,  Tex.,  from  J.  B.  Wallace,  taking 
the  deed  therefor  in  the  name  of  Mr.  J.  N. 
Votaw  for  the  use  and  benefit  of  Mr.  John  H. 
Kirby,  paying  therefor,  to  the  best  of  my  recol- 
lection, $1.25  per  acre;  said  payment  being 
made  lii  cash  ;  said  cash  furnished  by  Mr.  John 
H.  Kirby  and  paid  to  the  said  J.  B.  Wallace 
by  me.  I  did  take  a  deed  from  the  said  J.  B. 
Wallace  to  the  vendee  above  mentioned,  but  I 
cannot  positively  remember  the  date  of  the  deed 
any  further  than  that  it  was  some  time  in  1899, 
and  that  said  deed  was  taken  in  the  name  or 
Mr.  J.  N.  Votaw,  but  for  the  use  and  benefit  of 
Mr.  John  H,  Kirby, 

"Some  time  during  the  latter  part  «f  1899  I 
did  take  a  deed  from  J.  B.  Wallace  to  Mr.  J.  N. 
Votew  to  H.  T.  &  B.  section  No.  4,  situated  in 
Hardin  county,  Tex. ;  said  deed  being  taken  in 
the  name  of  J.  N.  Votaw,  as  a  precaution  that 
other  landowners  from  whom  I  desired  to  make 
additional  purchases  might  not  suspect  that  Mr. 
John  H.  Kirby  was  in  the  market  making  ex- 
tensive land  purchases  in  that  territory.  Mr. 
J.  N.  Votaw  did  not  pay  the  purchase  money 
of  said  tract  of  land  covered  by  the  deed  from 
J.  B.  Wallace,  nor  any  part  thereof,  but  said 
consideration  was  wholly  paid  by  Mr.  John  H. 
Kirby. 

"I  knew  about  the  transaction  of  the  purchase 
of  H.  T.  &  B.  R.  R.  Co.  section  No.  4,  in  Hardia 
county,  Tex.,  from  J.  B.  Wallace,  because  I 
made  said  purchase  from  said  J.  B.  Wallace, 
taking  the  deed  therefor  in  the  name  of  Mr.  J. 
N.  Votaw,  for  the  use  and  benefit  of  Mr.  John 
H.  Kirby,  who  paid  the  entire  consideration; 
the  deed  being  taken  in  the  name  of  Mr.  J.  N. 
Votaw  for  the  reason  heretofore  stated  that  Mr. 
Kirby's  name  as  the  active  purchaser  of  lands 
in  that  locality  might  not  be  disclosed  to  the 
public. 

"I  know  who  furnished  the  money  wMeh  con- 
stituted the  consideration  paid  to  J.  B.  Wallace 
in  the  purchase  from  him  of  H.  T.  &  B.  section 
No.  4  in  Hardin  county,  Tex. 

"Mr.  John  H.  Kirby  furnished  the  money 
which  constituted  the  consideration  for  said 
conveyance. 

"The  money  was  furnished  by  Mr:  John  H. 
Kirby  because  he  was  purchasing  said  H.  T.  & 
B.  section  No.  4  from  J.  B.  Wallace,  but  for  con- 
venience the  conveyance  was  taken  is  the  name 
of  Mr.  J.  N.  Votaw. 

"Mr.  .Tohn  H.  Kirby  furnished  the  money  with 
which  said  payment  of  $37.44  was  made  to  the 
state  of  Texas,  in  the  name  ot  Mr.  J.  N.  Votaw, 
applying  as  an  interest  payment  on  the  H.  T.  & 
B.  Ry.  Co.  section  No.  4,  in  Hardin  county, 
Tex.,  originally  purchased  from  the  state  of 
Texas  in  the  name  of  J.  B.  Wallace. 

"Mr.  John  H.  Kirby  furnished  the  said  amonnt 
of  $37.44  with  which  to  pay  said  interest  pay- 
ment because  he  was  the  owner  of  the  land  in 
question  and  the  real  party  in  interest 

"The  balance  due  the  state  of  Texas  by  J.  B. 
Wallace  and  subsequently  by  Mr.  John  H.  Kirby 
on  H.  T.  &  B.  section  No.  4  in  Hardin  county, 
Tex.,  was  not  paid  by  Mr.  J.  N.  Votaw,  but  it 
was  paid  by  Mr.  John  H.  Kirby,  the  owner  of 
said  section  of  land. 

"The  hiterest  due  the  state  of  Texas  on  said 
section  of  land  was  alwaya  paid  by  Mr.  John  H/ 
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Ekirby  tlirough  some  agent  in  Austin  before  the 
principal  sum  itself  was  paid,  and  neither  said 
interest  nor  the  principal  sum  was  .^d  by  Mr. 
J.  N.  Votaw,  but  by  Mr.  John  H.  Kirby. 

"I  know  who  furnished  the  money  to  pay  the 
balance  due  the  state  of  Texas  on  H.  T.  &  B. 
section  No.  4,  in  Hardin  county,  Tex. ;  both  the 
interest  and  principal  due  the  state  of  Texas 
were  paid  by  Mr.  John  H.  Kirby. 

"I  purchased  for  Mr.  John  H.  Kirby  H.  &  T. 
0.  B.  K.  Co.  section  No.  224,  Hardin  county, 
Tex.,  some  time  during  the  year  1900,  making 
the  purchase  thereof  in  the  name  of  Mr.  J.  N. 
Votaw  and  paying  therefor  with  the  money  of 
Mr.  John  H.  Kirby. 

"Some  time  during  the  year  1900  I  purchased 
for  the  use  and  benefit  of  Mr.  John  H.  EUrby 
H.  &  T.  C.  section  No.  224,  situated  in  Hardin 
county,  Tex.,  making  the  purchase  thereof  for 
the  use  and  benefit  of  Mr.  John  H.  Kirby,  and 
paying  therefor  with  his  money. 

"Some  time  during  the  year  1900,  I  caused 
Mr.  J.  N.  Votaw  to  purchase  H.  &  T.  C.  section 
No.  224,  situated  in  Hardin  county,  Tex.,  he 
making  the  application  therefor  for  the  use  and 
benefit  of  Mr.  John  H.  Kirby,  I  paying  the  state 
of  Texas  the  required  payment  out  of  mon^  be- 
longing to  Mr.  John  H.  Kirby,  I  made  said 
purchase  in  the  name  of  Mr.  J.  N.  Votaw  for 
reasons  heretofore  set  out  in  preceding  answers, 
in  order  that  the  public  might  not  know  that 
Mr.  Kirby  was  in  the  market  activdy  buying 
lands  in  said  vicinity. 

"Mr.  J.  N.  Votaw  did  not  pay  anything  to  the 
state  of  Texas  on  account  of  the  purchase  of 
H.  &  T.  C.  section  No.  224,  in  Hardin  county, 
Tex.,  but  all  payments  therefor  were  made  by 
Mr.  John  H.  Kirby- 

"Mr.  J.  N.  Votaw  was  not  purchasing  said 
land  for  himself,  but  purchased  the  same  for  the 
use  and  benefit  of  Mr.  John  H.  Kirby,  who  paid 
all  considerations  for  said  lands  to  the  state. 

"Mr.  John  H.  Kirby  paid  the  various  sums, 
principal  and  interest,  paid  to  the  state  of  Texas 
in  the  purchase  of  U.  &  X.  O.  section  No,  224, 
Hardin  county,  Tex. 

"Mr.  J.  N.  Votaw  made  the  application  in  his 
own  name  for  the  purchase  of  H.  &  T.  O.  section 
No.  224,  in  Hardin  county,  Tex.;  but  he  made  it 
for  the  use  and  benefit  of  Mr.  John  H.  Kirby. 
Mr.  J.  N.  Votaw  did  not  pay  the  principal  nor 
the  interest  required  in  the  purchase  of  said 
tract  of  land  ;  said  money  being  all  paid  by  Mr. 
John  H.  Kirby. 

"I  know  who  famished  the  money  with  which 
to  pay  the  $16,  being  the  first  payment  due  the 
state  of  Texas  in  the  purchase  of  H.  &  T.  C.  Ry. 
Co.  section  No.  224,  public  free  school  lands,  in 
Hardin  county,  Tex.  Mr.  John  E.  Kirby  fur- 
nished the  said  |16w 

"Mr.  John  H.  Kirby  furnished  the  said  ?16 
payment  to  the  state  of  Texas  because  he  was 
the  owner  of  said  H.  &  T.  C.  Ry.  Co.  section 
No.  224. 

"Interrogatory  No.  36:  Receipt  No.  4-10954 
from  the  treasurer's  office  of  the  state  of  Texas, 
signed  by  John  W.  Robbins,  treasurer,  and  bear- 
ing date  January  2,  1901,  recites  that  the  state 
of  Texas  received  from  M.  E.  Groos,  on  account 
of  J.  N.  Votaw,  the  sum  of  $3.64,  the  same  be- 
ing interest  to  November  1,  1900,  on  account 
of  the  purchase  of  H.  &  T.  C.  Railway  section 
No.  224,  Hardin  county,  Tex.  Please  state 
whether  or  not  you  know  who  famished  the 
money  with  whidi  said  payment  of  $3.64  was 
made^ 

"A.  I  know  who  furnished  the  said  $3.64. 
Mr.  John  H.  Kirby  furnished  the  $3.64  with 
which  said  payment  was  made. 

"Mr.  John  H.  Kirby  furnished  the  $3.64  afore- 
said simply  because  he  was  the  owner  of  the 
tract  of  land  upon  which  it  was  required  and 
paid. 

"Mr.  John  H.  Kirby  furnished  the  $18.72 
whicb  was  paid  to  ,tbe  state  of  Texas  on  ac- 


count of  interest  to  Norvonber  1, 1901,  upon  said 
H.  &  T.  G.  Noi  224.  Mr.  Kiibv  furnished  said 
money  simply  becanae  he  was  the  owner  of  th« 
land  upon  which  it  wa«  required  and  paid  by 
him. 

"Mr.  J(rim  H.  Kirby  made  the  final  payment 
of  the  entire  balance  due  the  state  of  Texas,  re- 
quired to  patent  out  H.  &  T.  G.  Ry.  C&  sec- 
tion Na  224,  situated  in  Hardin  ooonty;  Mr. 
Kirby  paying  therefor  with  his  own  money. 
Said  payment  was  not  made  with  money  belong- 
ing to  Mr.  J.  N.  Votaw,  or  to  any  other  peisoa 
other  than  said  John  H.  Kirby. 

"Mr.  John  H.  Barby  furnished  the  money  with 
which  to  pay  the  finiu  payment  due  the  state  of 
Texas  as  principal  and  interest  on  U.  4b  T.  C 
section  No.  224,  situated  in  Hardin  county, 
Tex."  I 

Cross-interrogatoriea  by  Kirby  Lumber 
Company: 

"I  am  a  son  of  J.  N.  Votaw,  the  plaintiff  in 
this  canse.  It  is  true  that  I  resided  in  Texas 
rntil  about  January  1,  1907.  I  think  I  left 
Texas  in  the  month  of  Way  or  June,  1907. 

"It  is  a  fact  that  beginning  with  about  the 
year  1898,  and  terminating  some  time  in  the 
year  19(H,  I  had  an  agreement  with  Mr.  John 
H.  Kirby  by  which  I  purchased  for  Urn  many 
tracts  of  land  situated  in  Hardin  and  other 
counties  in  Texas,  he  furnishing  the  money  to 
pay  for  said  lands. 

It  is  true  that  between  January  1,  1898,  and 
February  1,  1904,  I  was  engaged  in  purchasing 
lands  in  Hardin  county  and  other  counties  in 
Texas  for  John  H.  Kirby,  and  in  some  instances 
for  John  H.  Kirby  and  myself  jointly,  during 
which  period  I  also  made  many  purchases  on 
my  own  account. 

"It  is  a  fact  that  during  the  year  1900  I  par- 
chased  for  Mr.  John  H.  Kirby  H.  &  T.  G.  sec- 
tion No.  224,  in  Hardin  county,  from  the  state 
of  Texas,  and  caused  the  application  therefor 
to  the  state  of  Texas  to  be  made  by  and  in  the 
name  of  Mr.  J.  N.  Votaw,  who  I  understand  is 
the  plaintiff  in  this  case,  and  that  said  land 
was  awarded  to  the  said  J.  N.  Votaw,  and  that 
the  preliminary  payment  of  purchase  money  to 
the  state  of  Texas,  as  well  as  all  other  subse- 
quent payments,  both  principal  and  interest, 
were  made  by  me  out  of  funds  belonging  to  the 
said  Mr.  John  H.  Kirby. 

"It  is  true  that  Mr.  J.  N.  Votaw  did  apply  to 
the  state  of  Texas  to  purchase  H.  &  T.  C.  sec- 
tion 224  nominalh'  for  himself,  but  actually  for 
the  use  and  benefit  of  John  H.  Kirby,  and  that 
all  sums  of  money  paid  in  this  connection — both 

Erincipal  and  interest — for  the  purchase  of  said 
ind  were  paid  by  me  out  of  money  belonging 
to  Mr.  John  H.  Kirby,  and  not  out  of  money 
belonging  to  Mr.  J.  N.  Votaw. 

"It  is  true  that  I  purchased  for  Mr.  John 
H.  Kirby  from  J.  B.  Wallace,  of  Hardin  coun- 
ty, Tex.,  H.  T.  &  B.  section  No.  4,  sitnated  in 
said  county,  and  that  the  purchase  price  there- 
for was  paid  to  said  Wallace  out  of  money  be- 
longing to  Mr.  John  H.  Kirby,  and  that  the  title 
thereto  from  said  Wallace  was  taken  in  the 
name  of  Mr.  John  N.  Votaw,  by  my  direction. 

"It  is  true  that  Mr.  J.  N.  Votaw  did  not  pni^ 
chase,  for  himself  H.  T.  &  B.  section  No.  4, 
in  Hardin  county,  Tex.,  but  that  I  cauaed  the 
deed  therefor  to  be  taken  in  his  name,  but  for 
the  use  and  benefit  of  Mr.  John  H.  Kirby,  and 
that  I  paid  the  ccmsideration  to  said  Wallace 
out  of  money  famished  me  by  Mr.  John  H. 
Kirby  for  said  purpose;  and  according  to  my 
request  said  Wallace  conveyed  the  land  to  Mr. 
J.  N.  Votaw. 

"It  Is  a  fact  that  each  and  every  sum  of  mon- 
ey which  was  paid  to  the  state  of  Texas  and 
to  J.  B.  Wallace  as  part  or  all  of  the  porchase 
price  of  H.  T.  Ik  B.  section  No.  4  was  paid  by 
me  out  of  funds  furnished  me  by  Mr.  John  H. 
Kirby  for  said  purpose. 
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"It  is  not  true  that  Mr.  J.  N.  Votaw  purchas- 
ed for  himself  H.  T.  &  B.  section  No.  4,  bat  it 
it  true  that  the  deed  thereto  was  taken  in  his 
same,  but  for  the  use  and  benefit  of  Mr.  John 
H.  Kirby,  and  that  he  purchased  the  same  at 
m7  request  for  Mr.  John  H.  Kirby. 

"It  is  not  true  that  Mr.  J.  N.  Votaw  purchas- 
ed for  himself  H.  &  T.  C.  section  No.  224,  situat- 
ed in  Hardin  county,  Tex.,  but  it  is  true  that  the 
title  thereto  was  taken  in  the  name  of  said  Mr. 
J.  N.  Votaw,  but  for  the  use  and  benefit  of  John 
U.  Kirby,  and  that  all  payments  made  on  ac- 
count of  said  section  of  land  were  made  out  of 
funds  belonging  to  John  H.  Kirby. 

"It  is  a  fact  that  I  purchased  a  number  of 
tracts  of  land  for  John  H.  Kirby  and  took  deeds 
therefor  in  the  name  of  J.  N.  Votaw,  and  that 
be  afterwards  conveyed  all  of  those  tracts  of 
land  requested  by  me  to  the  person  whom  I  des- 
ignated. 

"In  a  nambcr  of  cases,  in  purchasing  lands  for 
John  H.  Kirby,  I  took  conreyances  in  the  name 
of  J.  N.  Votaw,  and  he,  the  said  J.  N.  Votaw, 
afterwards  executed  conveyances  therefor,  em- 
bracing all  ol  the  tracts  of  land  which  I  re- 
quested him  so  to  do. 

"J.  N.  Votaw  ia  a  lawyer  by  profession.  I 
employed  J.  N.  Votaw,  on  behalf  of  John  H. 
Kirby,  to  pass  upon  the  titles  to  certain  lands 
whi(^  were  being  acquired  by  John  H.  Kirby, 
and  on  his  behalf,  and  as  an  incident  thereto 
certain  of  said  titles  were  taken  in  the  name 
of  J.  N.  Votaw. 

"J.  N.  Votaw  did  examine  a  number  of  titles 
to  lands  which  I  purchased  for  John  H.  Kirby 
(I  do  not  now  recall  any  titles  examined  by 
lim  which  were  purchased  for  John  H.  Kirby 
and  myself  jointly),  and  I  think,  perhaps,  he 
may  have  and  very  likely  did  represent  Mr.  John 
H.  Kirby  or  some  of  his  companies  in  certain 
land  litigation  in  Hardin  county,  Tex. ;  but  be 
never  officiated,  at  my  request,  in  the  negotia- 
tion for  the  purchase  of  any  lands  whatsoever. 
For  all  of  his  services  I  can  state  that  Mr.  J. 
X.  Votaw  was  paid  most  liberally.  I  know  that 
be  received  for  his  services  over  $16,000,  and 
that  the  same  was  paid  in  cash  by  me. 

"I  do  know  that  John  H.  Kirby  never  em- 
ployed Mr.  J.  N.  Votaw  to  pass  upon  the  titles 
to  the  landa  which  I  acquired  for  Mr.  Kirby; 
that  employment  was  effected  by  myself.  Mr. 
J.  N.  Votaw  only  passed  upon  certain  titles  dnd 
bad  nothing  to  do  with  the  acquisition  of  any 
lands  for  Mr.  Kirby  that  I  know  anything  about, 
and  for  his  aenrices  the  said  J.  N.  Votaw  was 
compensated  as  more,  folly  explained  by  me  in 
my  preceding  answer. 

"J.  N.  Votaw  did  not  purchase  any  lands  for 
John  H.  Kirby,  but  titles  were  taken  in  his 
Lame  to  a  numlier  of  tracts  of  land  in  Hardin 
county,  Tex.  (and  perhaps  in  other  counties  I 
do  not  now  remember),  for  the  use  and  benefit 
of  Mr.  John  H.  Kirby,  but  with  the  exception 
of  H.  T.  A  B.  section  No.  4,  and  H.  &  T.  C. 
section  No.  224,  and  a  portion  of  the  Napoleon 
De  Walts  survey,  whi<£  I  now  recall  to  mem- 
ory, it  would  be  manifestly  impossible  for  me 
at  this  late  date  to  give  further  details. 

"I  have  no  deed  or  deeds  in  my  possession 
from  J.  N.  Votaw  to  any  person  conveying  U. 
&  T.  C.  section  No.  225,  and  H.  T.  &  B.  section 
Ko.  4,  ntnated  in  Hardin  county,  Tex.,  or  either 
of  them ;  consequently  am  unable  to  attach  said 
deed  and  unable  to  say  whether  or  not  I  hare 
ever  seem  audi  deed  or  deeds. 

"Croaa-interrogatoty  No.  18:  Is  it  not  a  fact 
that,  when  John  H.  Kirby  and  C.  M.  Votaw 
jointly  and  individually  sold  said  lands  to  the 
Hooston  OO  (Company  of  Texas,  J.  N.  Votaw 
conveyed  H.  &  T.  C.  section  224  or  H.  T.  &  B. 
section  4,  or  both  of  them,  to  the  said  Houston 
Oil  Company  of  Texas,  or  to  yourself,  or  John 
H.  Kirby?  Please  answer  fuUy  and  In  detail. 
If  yon   say  that  you  have  seen  such  a  deed, 


please  state  where  such  deed  Is  now,  before 
whom  acknowledged,  the  iate  thereof,  giving 
full  description  &ereof. 

"A.  I  cannot  answer  this  interrogatory  posi- 
tively either  in  the  affirmative  or  negative,  but, 
to  the  best  of  my  knowledge  and  belief.  Mr.  J. 
N.  Votaw  did  execute  deeds  covering  both  H. 
&  T.  C.  section  No.  224  and  H.  T.  &  B.  section 
No.  4,  situated  in  Hardin  county,  Tex. 

"I  was  land  commissioner  for  the  Houston  Oil 
Company  of  Texas  from  the  date  of  its  incor- 
poration up  to  and  for  some  time  subsequent  to 
the  date  it  went  into  the  hands  of  receivers. 

"1  do  not  know  positively  whether  I  have  ever 
seen  a  deed  from  Mr.  J.  N,  Votaw  to  any  per- 
son for  either  H.  &  T.  0.  section  No.  2-4,  or 
H.  T.  <&  B.  section  No.  4,  in  Hardin  county,  Tex. 

"I  did  write  a  letter  to  Mr.  John  U.  Kirby 
(directed,  however,  to  his  cashier,  Mr.  E.  3. 
Eyres),  said  letter  bearing  date  of  August  18» 
1900,  with  reference  to  H.  T.  &  B.  section  No. 
4,  in  Hardin  county,  Tex.,  and  the  purchase 
thereof  from  Mr.  J.  B.  Wallace.  I  do  not  know 
where  the  original  of  said  letter  is  at  the  present 
time,  but  I  have  a  true  and  perfect  coyy  thereof 
in  my  possession,  which  I  attach  to  my  answers 
hereto,  and  on  the  back  of  which  I  have  placed 
the  following  notation:  'Identified  by  me  and 
referred  to  in  my  answers  to  depositions  in  the 
two  cases  of  J.  N.  Votaw  v.  Houston  Oil  Com- 
lany  of  Texas  et  aL  in  the  district  court  of 

ardin  county." 


pa 
Hi 


Cross-Interrogatory  by  plaintiff: 

"I  went  to  San  Domingo  in  the  year  1907, 
and  my  business  has  been  continually  that  of 
lumber  and  timber." 

The  foUoLwing  receipts  from  the  treasurer's 
office  were  offered  In  evidence : 

"Treasurer's  office  receipt  No.  D-10941,  dat- 
ed January  2,  1901,  showing  payment  of  ^2.- 
50  as  interest  money  on  H.  &  T.  B.  section  No. 
4,  in  Hardin  county,  Tex.,  said  receipt  being 
Issued  to  M.  B.  Oroos  for  account  J.  B.  Wal- 
lace, January  2,  1901. 

"Treasurer's  office  receipt  No.  ]>-4026  to  J. 
T.  Smith  for  account  J.  N.  Votaw,  dated  Novem- 
ber 8,  1901,  showing  payment  of  137.44  as  in- 
terest money  on  H.  T.  4  B.  section  No.  4,  in 
Hardin  county,  Tex. 

"Treasurer's  office  receipt  Mo.  D-22189,  dated 
February  19,  1902,  to  H.  G.  King  for  account 
J.  N.  Votaw,  same  being  full  interest  and  prin- 
cipal on  account  of  purchase  of  section  4,  H.  T. 
&  B.  section,  in  Hardin  county,  Tex. 

"Treasurer's  office  receipt  No.  20448  to  M.  E. 
Groos  for  account  J.  N.  Votaw,  dated  October 
10,  1900,  same  being  first  payment  on  section 
224,  H.  i&  T.  C.  public  free  school  lands,  situat- 
ed in  Hardin  county,  Tex.  Said  receipt  is  for 
the  sum  of  $16. 

"Treasurer's  office  receipt  No.  D-10954,  dated 
January  2,  1901,  to  M.  B.  Groos  for  account  of 
J.  N.  Votaw,  showing  payment  of  $3.64  as  inter- 
est money  on  H.  &  T.  C.  section  No.  224,  situat- 
ed in  Hardin  county,  Tex." 

"Treasurer's  office  receipt  No.  D-13783,  dated 
December  19,  1901,  to  M.  E.  Groos  for  account 
of  J.  N.  Votaw,  showing  payment  of  $18.72 
as  interest  money  on  H.  &  I\  C.  section  224, 
situated  in  Hardin  county,  Tex. 

"Treasurer's  office  receipt  No.  D-22194,  dated 
February  19,  1902,  to  H.  G.  King,  for  account 
of  J.  N.  Votaw,  showing  payment  of  full  interest 
and  principal  due  the  state  of  Texas  on  account 
of  purchase  of  section  224,  H.  ft  T.  C.,  ia 
Hardin  county,  Tex. 

"Original  award  card,  dated  March  7,  1900, 
showing  that  J.  D.  Wallace  was  awarded  section 
4,  H.  £  T.  a  Ry.  Co.  In  Hardin  county,  Tex., 
signed  by  Charles  Rogan,  commissioner  of  t^ 
general  land  oSoa, 
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"Original  cord,  dated  June  10,  1901,  from 
tliharles  Rogan,  Commiasioner  of  the  General 
li&nd  Office,  acknowledging  receipt  of  transfer 
from  J.  B.  WaUace  to  J.  N.  Votaw  of  H.  X.  A 
B.  section  4,  certificate  661,  in  Hardin  county, 
Tex. 

"Original  award  card,  dated  September  20, 
1900,  showing  that  J.  N.  Votaw  was  awarded 
section  224,  H.  &  T.  C.  Ry.  Co.  in  Hardin 
county,  Tex.,  signed  hj  Charles  B<%aB,  com- 
missioner of  the  general  land  office" 

—also  deed  from  John  H.  Kirby  to  W.  W. 
WUlson,  dated  May  10,  1901,  filed  for  record 
and  recorded  on  May  11,  1901,  conveying  said 
two  sections  of  land,  and  deed  from  W.  W. 
Willson  to  John  H.  Klrby,  dated  July  8. 1901, 
and  acknowledged  and  filed  for  record  on 
October  8,  1909,  to  both  of  said  sections,  were 
read  in  evidence;  ahso  deed  from  John  H. 
E^irby  to  Houston  Oil  Company  of  Texas, 
dated  March  25,  1902,  filed  for  record  Octo- 
ber 9, 1903,  to  both  of  said  sections,  and  deed 
from  John  H.  Klrby  to  Houston  Oil  Com- 
pany of  Texas,  dated  September  29,  1903, 
and  acknowledged  and  filed  for  record  March 
1,  1906,  conveying  both  sections,  were  read 
in  evidence. 

Defendants  read  In  evidence  certificate 
from  the  office  of  the  comptroller  of  the  state 
of  Texas  as  follows : 

"Comptroller's  Ofiice,  Austin,  TexasL 

"I,  H.  B.  Terrell,  comptroller  of  public  ac- 
counts of  the  state  of  Texas,  do  hereby  certify 
that  the  following  is  a  true  and  correct  state- 
ment of  the  assessments  for  taxation  of  the 
Abst.  800,  cert.  508,  Sur.  224,  J.  N.  Votew  (U. 
&  T.  C.)  I  survey  of  laud,  situated  in  Hardin 
counter,  Tex.,  for  the  years,  in  the  manner  and 
quantity  herein  stated,  as  shown  for  the  rec- 
ords of  this  office: 
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herein  stated,  as  shown  for  the  records  of  tUa 
office: 


Tear     To  Whom  Aasessad      Acres      Where  AneiiaaJ 


.  "la  testimony  whereof  I  hereunto  sign  my 
name  officially  and  cause  the  seal  of  this  office 
to  be  IfDpresscd  hereon  on  this  the  8th  day  of 
July,  A.  D.  1915. 

"L.  W.  Little,  Acting  Comptroller." 

— also  the  following  certificate: 

"Comptroller's  Office,  Austin,  Texas. 

"1,  H.  B.  Terrell,  comptroller  of  public  ac- 
counts of  the  state  of  Texas,  do  hereby  certify 
that  the  following  is  a  true  and  correct  state- 
ment of  the  assessments  for  taxation  of  the 
Abst  751,  Cert  561,  Sar.  4,  J.  B.  Wallace  (H.  T. 
&)  BO  survey  of  land,  situated  in  Hardin  county, 
Tex.,  for  the  years,  in  the  mannsE  iu)d  g,«iAnti^ 


1902 
1903 
1904 
190S 
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1907 
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19U 
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19U 
1914 


Honstoa  Oil  Co. 


Unknown  Owner 
Bouaton  OH  Co. 


640 
640 
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640 
640 
640 
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"In  testimony  whereof  I  hereunto  sign  mj 
name  officially  and  cause  the  seal  of  this  office 
to  be  impressed  heremi  on  this  the  Sth  day  of 
July,  A.  D.  1915. 

"L.  W.  Little,  Acting  Comptroller." 

Defendants  also  offered  the  following  tax 
receipts :  Tax  receipt  for  the  year  1901,  show- 
ing payment  by  W.  W.  WUlson  of  the  taxes 
on  both  tracts  of  land  involved  in  this  suit; 
tax  receipt  for  the  years  1902  and  1903,  show- 
ing payment  by  the  Houston  Oil  Company  of 
the  taxes  on  both  surveys  involved  In  this 
snit;  tax  receipt  for  the  year  1904,  showing 
payment  of  taxes  on  both  surveys  In  this  suit 
by  Charles  Dillingham  and  F.  A.  Relchardt, 
receivers  fbr  the  Houston  Oil  Company  of 
Texas;  tax  receipt  for  the  year  1905,  show- 
ing payment  of  taxes  on  both  surveys  in  this 
suit  by  Charles  DUlingham  and  F.  A.  Relch- 
ardt, receivers  for  the  Houston  Oil  Company 
of  Texas ;  tax  receipts  for  the  years  1906  and 
1907  and  1908  showing  payment  of  taxes  on 
both  surveys  in  this  suit  by  Charles  Dil- 
lingham and  F.  A.  Relchardt,  receivers  for 
the  Houston  Oil  Company  of  Texas ;  tax  re- 
ceipts for  the  years  1909,  1910,  1911,  1912, 
1913,  and  1914,  showing  payment  of  taxes 
on  both  surreys  in  this  suit,  by  the  Houston 
Oil  Company  of  Texas. 

The  testimony  of  W.  W.  Dies  is  as  follows: 

"My  name  is  W.  W.  Dies.  •  •  •  I  knew 
J.  B.  Wallace  very  well.  He  la  dead  now.  Dar- 
ing the  time  I  knew  him  he  lived  here  in 
Kountze,  and  he  was  the  agent  for  the  Texas 
&  New  Orleans  Railroad  Company.  I  remem- 
ber the  transaction  wherein  I  took  his  adtnowl- 
edgment  to  a  deed  conveying  H.  T.  &  B.  sectios 
No.  4,  in  this  county;  remember  it  very  well 
What  I  did  in  that  transaction  was  at  the  in- 
stance of  Mr.  O.  M.  Votaw.  I  negotiate<l  the 
trade,  and  I  don't  know  whether  Mr.  Votaw 
ever  saw  Mr.  Wallace  personally  or  not  I 
know  there  are  two  Votaws,  and  my  testimonT 
refers  to  O.  M.  Votaw.  I  talked  with  Mr.  Wal- 
lace several  times  with  reference  to  tlie  purchase 
of  the  land,  and  he  didn't  want  to  sell  it  He 
was  somewhat  of  a  dreamer,  and  he  had  an  idea 
that  this  land  would  be  worth  a  great  deal  more 
than  it  will  be,  but  he  needed  some  money,  anil 
X  talked  to  hia  wife  about  it  She  had  more 
sense  than  he  bad  and  better  Indgment  in  busi- 
ness, too,  and  she  thought  he  ought  to  sell  it, 
and  finally  he  agreed  to  sell  it  and  did  sell  it 
I  know  woo  was  the  real  purchiiser  of  the  land ; 
knew  just  what  Qlark  Votaw  toU  me  about  it 


Digitized  by 


Google 


Tex.) 


HOUSTOK  Olli  CO.  OF  TEXAS  v.  VOTAW 


658 


I  had  had  considerable  bosiness  transactions 
with  Clark  Votaw  along  about  that  time,  and  I 
assisted  in  the  purchase  of  a  great  many  tracts 
of  land  over  the  country,  and  in  this  transac- 
tion particularly.  Clark  Votaw  asked  me  to  see 
Wallace  about  it,  knowing  that  we  were  good 
friends.  Clark  Vota,w  was  acting  for  Mr.  EQrby 
—John  H.  Kirby.  Clark  Votaw  told  me  that  h« 
was  acting  for  Klrby,  and  Mr.  Kirby  also  told 
me,  but  I  don't  think  either  was  present  when 
the  other  told  me  that ;  neither  was  J.  N.  Votaw 
present  when  I  was  told  that.  Clark  told  me 
why  he  bought  it  that  way.  He  said,  'If  I  buy 
it  for  Kirby,  some  fellow  will  want  more  for 
bis  land.'  Kirby  was  reputed  to  be  very 
wealthy.  That  was  the  reason  for  taking  the 
title  in  Tarious  parties.  Votaw  was  a  pretty 
sharp  fellow,  and  knew  how  to  do  most  anything 
along  that  line.  I  don't  know  just  how  Mr. 
Wallace  was  paid  for  section  4,  but  my  recollec- 
tion is  that  Clark  Votaw  sent  me  a  draft  to 
make  the  payment  with ;  don't  know  whether 
he  paid  all  at  one  time,  but  it  seems  like  he  paid 
part  at  one  time  and  part  another  time.  The 
draft  he  sent  me  was  drawn  on  E.  J.  Kyres,  of 
Houston.  Clark  used  to  draw  drafts  on  him  all 
the  time,  and  I  drew  a  few  on  him  myself.  Mr. 
Eyres  was  Mr.  Kirby's  man  Friday  or  handy 
man :  am  not  saying  that  in  disparagement  of 
Mr.  £yrea,  but  in  a  spirit  of  fun.  I  don't  re- 
member now  whether  I  sent  the  deed  that  Wal- 
lace executed  with  draft  attached,  or  whether 
I  sent  it  direct  to  Mr.  Eyres  or  to  Mr.  Votaw ; 
<Hie  or  the  other.  To  my  knowledge,  Mr.  J.  N. 
Vota-w,  the  father  of  Clark  Votaw,  and  the 
plaintiff  in  this  case,  had  nothing  to  do  with 
the  purchase  of  this  land  from  Wallace.  I  did 
not  know  J.  N.  Votaw  in  the  transaction.  My 
understanding  was  that  Mr.  Votaw  passed  on 
titles  for  Mr.  Kirby.  I  got  that  understanding 
from  Clark;  don't  know  whether  I  ever  talked 
to  Judge  Votaw  about  it  or  not." 
On  crosa-examlnation: 
"I  was  not  particularly  representing  C.  M. 
Vota-w  when  I  made  the  purchase,  bat  be  come 
to  me  and  wanted  my  asidstanoe.  I  don't  re- 
n:ember  whether  he  paid  me  a  fee  for  making 
the  purchase  or  not.  We  used  to  be  gooa 
friends.  It  was  not  a  very  easy  thing  to  buy 
the  land  from  Mr.  Wallace,  because  he  had  his 
ideas  about  what  the  future  value  of  the  land 
would  be.  I  could  not  be  sure  whether  C.  M. 
Votaw  paid  a  part  of  the  consideration  for  the 
land  or  not.  I  think  when  I  got  the  deed  that 
I  sent  it  to  Cl  11  Votaw.  1  don't  remember 
bow  much  I  paid  an  acre  for  the  land.  He  had 
boosbt  it  from  the  state,  and  he  owed  the  state 
some  on  it,  and  I  presume  the  part  that  he  owed 
the  state  was  a  put  of  the  consideration  for  the 
deed.  I  don't  know  whether  he  owed  the  state 
ss/40  of  the  total  consideration  or  not;  don't 
remember  exactly  what  he  owed  the  state. 
He  bought  the  land  on  40  years  I  think,  and 
when   Votaw  bought  the  land  from  Wallace  I 

resume  he  assumed  the  balance  due  the  slate. 
don't  remember  exactly  how  much  ca«h  was 
paid  to  Wallace  at  the  time  he  executed 
the  deed.  It  has  been  fifteen  years  ago,  and 
I  have  no  interest  in  the  case.  I  don't  think 
that  I  was  employed  as  the  agent  of  Clark  M. 
Votaw,  nor  did  he  pay  me  a  fee;  don't  think  he 
did.  I  had  a  pretty  hard  time  making  the 
trade  with  Wallace ;  had  to  go  to  his  wife  about 
it,  but  I  didn't  j^rsuade  her  to  make  the  sale. 
I  was  very  intimate  with  the  family.  Mr. 
Votaw  couldn't  make  the  trade  himself,  and  he 
got  me  to  make  it.  I  told  Wallace  that  it  was 
a  good  sale.  I  thought  so  at  the  time,  and  think 
■o  yet.  I  didn't  ti?  to  exercise  any  undue  in- 
fluence orer  them.  I  just  wanted  to  buy  the 
stuff  for  Ifr.  Votaw,  or  rather  Mr.  Kirby.  If 
yoa  aay  that  Wallace  was  getting  $1.25  per 
acre,  I  presume  that  is  so,  but  I  dont  remember 
exactly  tlie  amount  involved;  that  is  my  best 
recollection.  I  couldn't  say  from  my  own  recol- 
leatimk  I  asreed  to  pay  Wallace  for  the  land,  nor 


bow  much  was  due  to  the  state.  I  presume 
what  Wallace  owed  the  state  was  a  part  of  the 
consideration,  but  don't  know  abont  it.  I  sup- 
pose that  is  so." 

Defendants  also  introduced  in  evidence  the 
following  letter: 

"Mr.  B.  J.  Byres,  Housttm,  Texas— My  dear 
Mr.  Eyres:  Yours  oi  yesterday,  inclosing  copies 
of,  and  memoranda  of  c<Hitracts,'  just  received, 
and  I  beg  to  thank  you  for  your  kindness  and 
trouble  in  the  matter  but  was  sorry  to  know 
that  you  were  not  feeling  well;  trust  you  win 
take  a  rest  to-morrow  and  feel  better  Monday. 

"I  retnm  you  the  abstract  and  deed  to  the 
C.  C.  Lund  320  acres,  which  you  sent  me  from 
which  I  get  descriptions,  as  we  have  a  dupli- 
cate abstract  in  this  office,  having  made  them  all 
that  way. 

"I  was  just  on  the-  point  of  letting  you  know 
what  I  wss  doing  when  your  request  came  in, 
vis.: 

"To-day  I  closed  for  the  John  Jianes  undivid- 
ed 500  acres  in  a  640  shown  on  map,  near  center 
of  the  county  (this  is  properly  Jolin  liams)  at 
$1.00  pet  acre,  but  with  a  little  extra  in  the  way 
of  trimmings,  and  of  sudi  a  nature  that  I  will 
have  to  explain  them  in  a  personal  interview 
only.  1  also  made  a  payment  of  $79  on  306 
acres  of  the  Wiley  O.  Powell  d40  at  SI  .60  per 
acre,  pins  a  bonus  of  $72.95  to  Will  Cruse^ 
which  made  it  cheap  notwithstanding  at  a  little 
less  than  $1.76  per  acre. 

"I  also  closed  a  contract  with  J.  B.  Wallace 
for  H.  T.  <k  B.  section  No.  4,  640  acres,  which 
you  will  find  located  adjoining  tbe  N.  W.  corner 
of  the  James  Scott  league,  at  a  net  price  of 
$672.00,  plus  a  small  commission  I  will  have  to 
pay  Will  Dies,  as  this  man  wanted  $5  per  acre 
when  I  first  went  to  him.  Pleasfe  see  if  the  P. 
&  M.  Bank  has  his  deed  made  to  J.  N.  V.  or 
C.  G.  Bruce,  and  with  instractions  to  bold  until 
October  5th  for  balance  of  money,  which  should 
be  $552,  and  I  will  ask  yon  to  wire  me  about 
this  Monday  morning  so  that  I  will  know  it  is 
safe  to  pay  the  $160.00  draft  I  told  him  to  draw 
on  me,  and  wbicji  is  at  tbe  bank  here,  and  which 
I  want  to  do  Monday. 

"Mr.  Bruce  has  bought  the  John  W.  Clayton 
640,  and  700  acres  of  the  Adelia  Tocum  league 
from  George  W.  Davis  estate  at  $2.00  per  acre, 
and  which  will  necessitate  a  payment  of  $260, 
and  which  are  ^ood  tracts  of  land,  and  quite 
cheap  at  that  price. 

"Mr.  Bruce  has  been  working  for  a  long 
time  on  tbe  James  Scott  league,  and  can  now 
buy  the  north  %  of  Itjthe  S.  %  is  no  good) 
at  $2.62^  per  acre.  We  have  bought  better 
land  at  half,  but  there  is  a  good  prrat  even  at 
this  price,  and  you  can  see  at  a  glance  its  ad- 
vantageous position  on  the  map,  in  the  way  of 
making  connections  between  purchases  made. 

"It  will  take  a  payment  of  about  $700  to  man- 
age It,  but  we  will  get  about  the  1st  of  Novem- 
ber to  close  tbe  balance  in.  I  hope  you  can  man- 
age the  down  payment. 

"J.  C.  League  has  two  sections  of  B.  B.  B.  & 
C.  lands  (sections  No.  43  and  No.  44)  which  are 
extra  good,  having  about  5,000  feet  per  acre  on 
them,  which  Mr.  Bruce  can  buy  at  $2.25,  and 
I  would  be  glad  that  you  could  manage  the 
Vig  payment  on  them  in  a  few  days  also,  as 
they  are  cheap,  and  it  has  taken  much  hard 
work  to  get  him  to  the  point  we  now  have  him. 

"I  inclose  you  herewith  receipt  or  contract 
from  W.  W.  Cruse  to  the  30«  acrea  of  the  W. 
G.  Powell,  and  I  also  inclose  you  ttie  recorded 
will  of  B.  F.  Clements,  deed  from  Clements 
heirs  to  J.  B.  Hooks,  and  deed  J.  B. .  Hooks  to 
J.  N.  Votaw,  who  will  deed  to  Mn  Barby  Mon- 
day, thanks  for  the  Uank  deedii  yon  seat  ns  to- 
day, and  of  which  we  were  not  only  oat,  but 
none  in  town. 

"Very  sincerely  yonrf,         C.  M.  Votaw. 

"Tes :  I  drew  on  yon  to-day  In  these  matters 
$260.0(>  and  $100.00;  total  $S50.00." 
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Said  E.  J.  Eyres  testified  as  follows: 
"At  the  time  I  received  that  letter  Mr.  Kirby 
was  not  In  the  state  of  Texas;  he  was  in  Bos- 
ton at  that  time.  I  don't  know  how  long  he 
remained  in  Boston  on  tliat  occasion,  haven't 
looked  that  up,  but  think  he  left  here  some  time 
in  May  of  that  year.  He  left  some  time  in  May, 
I  think,  and  got  back  some  time  in  September, 
I  think,  of  that  year.  I  can  look  at  my  letter 
book,  and  it  ttrilf  probably  refresh  my  memory 
on  that  point.  (Witness  then  examines  his  let- 
ter book.)  This  book  shows  that  he  left  Uoua- 
ton  oa  May  29,  1900,  and  returned— waa  in 
Houston — on  September  1,  1900.  I>UFing  the 
year  1900  Mr.  Kirby's  time  was  just  about 
equally  divided  in  and  out  of  the  state ;  that  is 
usually  the  case.  During  the  times  that  Mr. 
Kirby  would  be  out  of  the  state  Mr.  C.  M. 
Votaw  would  take  up  with  me  the  matter  of 
purchasing  the  lands,  their  desirability  and 
price,  and  so  forth.  And  when  he  would  buy  a 
piece  of  land  he  would  draw  on  me  for  the  mon- 
ey ;  he  would  draw  on  me  indiscriminately. 
Some  of  the  times  he  would  report  to  me  when 
he  would  buy  the  land,  and  sometimes  he  would 

iust  draw  and  then  tell  me  about  it  afterwards. 
'.  did  not  have  a  thing  to  do  with  the  details 
of  the  purchase;  that  is,  the  manner  in  which 
the  purchase  was  made.  1  know  that  it  has 
developed  in  the  testimony  that  Mr.  C.  M. 
Votaw  caused  the  application  for  section  224, 
H.  &  T.  C,  to  be  made  by  Mr.  J.  N.  VoUw,  but 
I  don't  think  I  knew  anythiag  about  that.  I 
had  a  general  knowledge  that  ntlea  were  taken 
in  the  name  of  four  or  five  different  people,  but 
don't  think  I  knew  anything  about  that  particu- 
lar transaction.  Some  titles  were  taken  in  the 
name  of  G.  M.  Votaw,  and  in  the  name  of  J. 
N.  Votaw  and  Charles  G.  Brace,  and  probably 
one  or  two  others.  I  know,  generally  speaking, 
that  it  was  Mr.  Clark  Votaw's  practice  to  take 
titles  in  other  people's  names.  Whenever  any 
land  was  bought  from  parties  that  had  bought 
from  the  state,  and  payments  were  to  be  made 
to  the  state,  those  matters  were  generally  han- 
dled through  Mr.  H.  G.  King,  of  Austin,  Tex. 
The  majority  of  tliem  were  handled  by  him. 
However,  that  was  all  attended  to  by  Mr.  Clark 
Votaw.  I  know  that  the  two  sections  of  land 
involved  in  this  suit  have  been  handled  by  me 
and  carried  by  as  Mr.  Kirby's  land." 

On  cross-examination: 

"I  don't  think  I  could  give  yon  any  estimate 
of  the  amount  of  land  acquired  in  the  manner  I 
have  described  in  the  year  1901,  but  during  the 
year  1900  I  think  Mr.  Kirby  acquired  something 
like  60,000  acres  in  that  manner.  I  couldn't 
state  what  proportion  of  that  was  Texas  school 
laud.  I  didn't  testify  in  the  recent  suit  at  Aus- 
tin, never  testified  in  any  suit  at  Austin,  where- 
in the  state  was  suing  to  recover  certain  sections 
of  land.  I  didn't  go  there  in  person,  but  I  think 
that  I  testified  by  deposition;  I  don't  remem- 
ber ;  there  are  so  many  details  in  the  ofiBce  that 
I  don't  try  to  keep  up  with  them.  I  think  my 
depositions  were  verbal,  and  were  taken  in  the 
courthouse  at  Honston,  when  I  come  to  think 
about  it.  I  presume  they  were  reduced  to  writ- 
ing and  signed  by  me  and  sent  to  Austin  and 
used  in  that  case.  Don't  remember  what  I 
swore  in  that  case;  can't  remember  if  I  swore 
that  each  of  the  purchases  that  were  made  by 
individuals  were  made  in  good  faith  by  those 
people,  and  then  afterwards  acquired  oy  Mr. 
Kirby;  don't  remember  if  I  swore  It,  but.  If  I 
swore  it,  I  did  not  know  it  to  be  a  fact  I  don't 
remember  that  I  denied  that  the  land  was 
bought  in  the  name  of  other  people  for  the  bene- 
fit of  Mr.  Kirby.  I  don't  remember  how  long 
ago  it  has  beat  since  I  gave  my  testimony  in 
uat  case,  but  think  it  was  last  year  some  time. 
The  land  that  Votaw  bought  was  taken  in  the 
name  of  various  perale,  but  it  was  for  the  use 
and  benefit  of  John  B.  Kirby.  Some  was  taken 
in  the  name  of  3.  N.  Totaw,  and  some  in  G.  M. 
Votaw  and  Charles  G.  Bmoe^  and  probably  one 


or  two  others.  I  don't  remember  whether  a 
large  proportion  of  those  lands  were  school 
lands  or  nut ;  I  had  no  information  about  that, 
because  all  the  details  were  handled  by  Mr.  Vo- 
taw. I  didn't  pass  on  that  part  of  it.  I  passed 
on  the  price  and  the  desirability  of  it.  1  dus't 
think  that  I  passed  on  each  tract — not  all  of 
them,  but  on  most  of  them.  I  couldn't  tell  u;- 
tbing  about  the  land,  and  the  way  1  passed  on 
it  1  had  to  rely  on  Mr.  Votaw  for  my  informa- 
tion. I  am  strictly  an  ofiBce  man.  1  also  pass- 
ed on  the  situation  of  the  land  and  the  anoant 
of  timber  on  it.  I  didn't  know  at  the  time  ve 
were  buying  from  whom  we  were  buying.  I 
didn't  know  whether  the  land  was  being  bought 
from  the  state  through  dummies,  or  from  in- 
dividuals through  dummies.  I  kept  myself  ia 
the  dark  on  those  subjects  because  had  no  rea- 
son to  do  anything  else. 

"Q.  I  will  ask  you  this  direct  question:  Isn't 
it  a  fact  that  a  very  large  proportion  of  those 
lands  purchased  in  1900  were  bought  from  the 
land  oommissioner  at  Austin,  as  state  school 
land?  A.  I  don't  remember;  I  don't  Imow 
anything  about  that 

"I  don't  remember  what  my  testimony  was  on 
that  point  when  1  was  testifying  at  Houston 
by  deposition  to  be  used  in  the  state  case  at 
Austin.  1  couldn't  testify  to  anything  I  didn't 
know,  so  I  guess  I  testified  then  that  I  didn't 
know  anything  about  it 

"I  know  that  the  two  tracts  of  land  in  litiga- 
tion here  were  carried  on  Mr.  Kirby's  Ixraks  as 
belonging  to  him.  Those  books  are  in  Houston, 
and  the  reason  I  didn't  bring  the  books  with  me 
was  because  I  had  no  call  tor  them. 

"I  have  owned  some  land  in  this  section  of  tb« 
country  and  own  some  now.  I  own  some  of  the 
Mary  Hopkins  survey  in  this  connty — 4  or  S 
acres  in  that  It  is  supposed  to  be  oil  land,  aod 
I  own  21  acres  in  section ;  don't  remem- 
ber the  number ;  either  341  or  348  W.  C.  By..  I 
think.  That  ia  in  Hardin  county.  I  think  tfaot 
is  all  I  own  in  Hardin  county. 

"I  own  a  bunch  of  land  in  Shelby  county,  but 
1  don't  know  what  they  are,  though  I  have 
bought  land  from  the  state  for  myself,  but 
couldn't  say ;  don't  remember.  I  don't  remem- 
ber the  year,  I  made  application  for  so  mauj 
tracts  of  land.  Some  1  have  got,  and  some  1 
haven't  got  I  don't  know  whether  I  ever  »>t 
any  land  awarded  to  me  in  behalf  of  John  U. 
Kirby.  I  have  got  a  very  bad  memory;  have 
to  write  everything  down.  All  of  our  laud  rec- 
ords were  burned  up  in  the  federal  court  fire  in 
Houston,  so  there  is  no  yiay  to  refresh  my  mem- 
ory. It  is  a  blank  as  to  how  many  sections  I 
bought  from  the  state  for  myself  and  how  many 
I  bought  from  the  state  for  Kirby,  If  I  ever 
bought  any  for  him. 

"If  I  bought  section  210,  certificate  002.  for 
640  acres  in  Hardin  county,  I  don't  remember  it 
I  never  put  on  the  list  of  assets;  don't  think  1 
ever  made  a  list  of  assets.  I  never  did  render 
It  for  taxes  either.  If  I  ever  owned  it,  I  don't 
remember  it  If  I  ever  bought  section  212. 
certificate  604,  640  acres  in  Hardin  connty,  I 
don't  remember  either.  I  couldn't  say  how  far 
back  I  can  remember  anything;  some  things  I 
remember  a  good  while,  and  other  things  1  for- 
get right  away.  I  have  an  awfnl  memory,  and 
have  to  write  everything  down.  I  don't  call 
that  a  convenient  memory ;  I  call  it  a  dam  bad 
memory,  if  the  court  will  excuse  the  expression. 

"I  don't  remember  anything  about  section  2:9). 
certificate  506,  Hardin  county,  either;  don't 
remember  anything  about  it  I  couldn't  say 
how  much  I  paid  for  those  three  sections  in 
Hardin  county,  because  I  don't  remember  any- 
thing about  them.  If  I  filed  on  section  246,  cer- 
tificate 820,  640  acres  of  land,  I  don't  remember 
anything  about  that  either;  remember  abso- 
lutely nothing  about  it  In  applying  for  the 
purchase  of  those  lands,  if  the  form  is  that  1 
swore  that  I  was  the  sole  party  interested  in 
the  purchase  thereof;  I  gness  I  swots  to  it,  if 
I  applied  for  the  purchase  of  them.    If  that  is 
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the  form  used,  and  if  I  applied  for  the  land,  I 
gaeas  I  used  that  form  and  swore  to  it.  I 
couldn't  say  as  a  matter  of  fact  that  I  was  the 
only  party  interested  in  the  purchase  of  that 
land,  because  I  don't  remember  anything 
■boat  it. 

"I  did  not  state  that  land  that  was  worth  ^- 
400  would  be  such  a  small  matter  that  it 
wouldn't  impress  me ;  but  my  memory  is  so  bad 
that  I  can't  remember  a  thing  unless  1  have 
something  to  remember  it  by. 

"I  am  a  married  man,  but  I  couldn't  tell  you 
the  year  I  got  married.  I  married  in  Shreve- 
port,  but  I  don't  remember  what  year.  I  remem- 
ber my  wife's  name,  and  remember  what  her  fa- 
ther's name  was.  I  remember  that  I  have  no 
children.  I  don't  remember  the  name  of  the 
preacher  that  married  us,  but  I  remember  that 
It  was  done  in  Shreveport  Bemember  that  it 
was  in  some  church,  but  don't  remember  what 
diurch.  I  remember  that  when  we  went  away 
that  night  she  slept  in  one  end  of  the  Pullman 
and  I  slept  in  the  other. 

"I  don't  know  anything  about  section  2,  cer- 
tificate 402 ;  don't  know  whether  it  was  original- 
ly applied  for  in  the  name  of  W.  W.  Dies  or 
not  I  don't  remember  whether  I  purchased 
section  50,  certificate  34/87,  which  was  original- 
ly purchased  by  W.  W.  Dies  and  patented  to 
me—don't  remember  whether  that  was  purchas- 
ed for  Mr.  Kirby  or  tor  me. 

"Q.  If  yon  had,  in  fact,  purdinsed  for  your- 
self approximately  4,000  acres  of  land  in  this 
county  and  acquired  the  patents  on  the  6th 
and  7th  of  March  and  paid  the  state  the  consid- 
eration therefor  in  cash,  yon  think  you  wouldn't 
remember  it?  A.  I  couldn't  say.  I  ha^e  had  so 
many  deals  that  I  can't  remember  anything 
about  any  of  them.  I  have  to  write  them  down, 
and  if  I  haven't  a  record  I  am  lost.  I  don't 
know  whether  I  bought  every  one  of  the  tracts 
of  land  which  have  been  enumerated  here  for 
the  benefit  of  John  H.  Kirby  and  paid  bis  money 
for  than;    can't  remember  about  that 

"I  knew  a  man  in  New  York  named  James 
Irvine  during  his  lifetime.  He  is  now  dead. 
I  do  not  remember  or  buying  a  piece  of  land  in 
San  Aogustlne  county  known  as  the  Kellogg 
survey,  and  immediately  thereafter  transferring 
it  to  said  James  Irvine;  don't  remember  any- 
thing abont  it.  I  don't  tiiink  that  James  Irvine 
was  one  of  the  men  that  sometimes  took  title  in 
his  name  for  the  benefit  of  Kirby.  If  he  did, 
I  don't  remember  it.  If  James  Irvine  shortly 
after  the  time  you  speak  of  transferred  the  land 
to  Kirby,  I  don't  remember  it ;  I  may  have  pre- 
pared the  deed,  but,  if  I  did,  I  don't  remem- 
ber It. 

"I  am  51  years  of  age ;  I  remember  that.  I 
believe  I  have  been  interested  with  Clark  Votaw 
in  some  of  his  land  deals,  but  I  don't  remember 
just  what  it  was.  I  was  not  interested  with 
him,  to  my  knowledge,  when  he,  as  land  commis- 
sioner for  the  Houston  Oil  Company,  conveyed 
approximately  14,000  acres  of  land  to  the  Hous- 
ton Oil  Company,  and  they  did  not  record  the 
deeds,  and  sobseqaently  conveyed  that  same 
land,  with  the  deeds  not  recorded,  to  the  Thomp- 
son-Ford Iiumber  Company  and  the  Kelley  Lum- 
ber Company.  I  know  nothing  about  that,  and 
never  hMrd  about  it  that  I  kaow  of.  I  don't 
know  anything  about  any  litigation  between  the 
Thon[ipson-FOra  Liomber  Company  and  the  Kel- 
ley Lumber  Company  recently  over  that  land; 
I  am  not  connected  with  Either  of  them,  and 
know   nothing  about  it 

"Q.  Hie  case  is  a  case  styled  Houston  Oil 
Company  of  Texas  v.  Thompson-Ford  Lumber 
Company  et  aL  It  was  originally  tried  before 
the  spedal  master  in  Houston ;  heard  by  Judge 
Bnma  on  an  issue  as  to  whether  the  Thompson- 
Ford  Lumber  Company  was  a  purchaser  in  good 
faith  for  valae  from  Clark  M.  Votaw  of  about 
14,000  acre*  of  land  which  he  had  previously 
■old  when  land  commissioner  to  the  Houston 
Oil  Company,  and  wherein  the  Judgment  of  the 


court  at  Houston  was  against  the  Thompson- 
Ford  Company,  and  that  company  appealed  to 
the  United  States  Circuit  Court  of  Appeals  at 
New  Orleans,  and  about  two  or  three  months 
ago  that  judgment  was  affirmed,  the  effect  of 
which  was  to  declare  the  title  in  the  Houston 
Oil  Company  to  these  lands  which  Clark  Votaw 
had  sold  a  second  time  to  the  Kelley  Lumber 
Company.    Do  you  know  anything  about  that? 

"A  Don't  remember  anything  about  it,  but 
may  have  heard  the  case  mentioned ;  that  is  all. 
It  may  have  affected  the  Kirby  Lumber  Com- 
pany, but  I  am  not  with  the  Kirby  Lumber 
Company,  I  am  with  John  H.  Kirby.  As  his 
chief  clerk,  I  do  not  handle  any  of  the  business 
of  the  Kirbv  Lumber  Company;  have  nothing 
to  do  with  that  They  have  got  a  manager  and 
assistant  general  manager,  and  heads  for  every 
department,  and,  if  I  would  butt  in,  I  would  be 
very  promptly  called  down  by  the  head  of  the 
department  The  only  information  I  get  about 
the  company  drifts  to  me  in  conversations  I 
have  with  them.  It  ia  a  fact  that  Mr.  Kirby 
devotes  a  large  part  of  his  time  to  the  business 
of  the  lumber  company — to  the  finances  of  it. 
But  I,  as  chief  cleric,  do  not  handle  any  of  the 
business  of  the  lumber  company. 

"I  said  awhile  ago  that  I  might  have  heard  of 
some  such  suit  as  you  mentions,  but  I  don't  re- 
member anv  of  the  details,  just  the  style  of  the 
case.  Don  t  know  anything  of  the  transaction 
by  which  Clark  Votaw  sold  that  land  the  second 
time.  Don't  remember  whether  I  was  interested 
in  or  got  any  of  the  proceeds  of  the  sale.  Clark 
Votaw  and  I  were  very  close  about  that  time; 
just  about  as  close  as  two  men  working  on  the 
same  thing  get  together ;  we  were  very  intimate. 
I  didn't  know  anything  about  him  holding  those 
deeds  off  the  records  while  he  was  the  land  com- 
missioner for  the  Houston  Oil  Company ;  didn't 
ask  him  anything  about  it  it  was  his  business. 
I  don't  know  anything  about  him  holding  them 
off,  except  your  statement  here  that  be  did  it 

"I  remember  what  salary  Mr.  Kirby  pays  me, 
but  don't  remember  what  salary  he  has  been 
paying  me  for  all  these  years.  It  has  been  rais- 
ed from  time  to  time,  but  couldn't  tell  you 
when  or  how  much.  I  remember  that  I  start- 
ed in  at  $50  a  month,  but  don't  remember  how 
long  I  worked  for  that  much.  I  remember  what 
street  I  live  on.  It  is  Mt  Vernon  avenue.  No. 
3618.  Remember  my  telephone  number  is  Had- 
ley  S84.  Don't  remember  the  size  of  my  shoes, 
and  think  I  wear  either  7  or  VA  hat  I  am 
wearing  a  Panama  faatj  bought  ft  from  Kiam 
about  30  days  ago;  paid  something  like  ^  or 
^  for  it.  I  remember  what  bank  I  do  business 
with— the  Union  Notional.  My  office  Is  on  the 
top  floor  of  the  First  National:  has  no  num- 
ber, because  we  have  all  the  offices  on  the  top 
floor. 

"I  think  Mr.  Kirby  has  been  president  of  the 
Kirby  Lumber  Company  ever  since  it  was  first 
organised ;  think  he  has  been  prraident  contin- 
uously. I  am  sure  that  he  knew  this  case  was 
set  for  to-day,  because  Mr.  Logoe  is  his  lawyer 
nnd  he  keeps  him  posted.  He  left  Houston  last 
FViday  night.  He  is  frequently  in  Beaumont. 
He  was  in  Beaumont  on  the  4th  and  5th  of 
July.  Don't  know  whether  he  frequently  sees 
Judge  Votaw  there  or  not  Yon  will  have  to 
ask  him  that    He  never  mentions  it  to  me." 

Defendants  read  In  evidence  certificate 
from  the  land  c^ce  showing  that  H.  &  T.  C. 
section  224  was  detadied  land  at  the  ttme  It 
was  sold,  as  foUowa: 

"Austin,  July  9,  191S. 

"I,  J.  H.  Walker,  chief  clerk  and  acting  com- 
missioner of  the  general  land  office  of  the  state 
of  Texas,  do  hereby  certiftr  that  the  papers, 
documents,  and  records  of  said  office  show: 

"That  on  August  21,  1900,  J.  N.  Votaw  filed 
in  said  office  his  application  and  obUgation  to 
purchase  section  224,  certificate  608,  H.  &  T.  O. 
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Ry.  Co.,  640  acres,  to  Hardin  county,  as  d»- 
tached  land,  and  said  land  was  awarded  tlie  said 
J.  N.  Votaw  AuBust  21,  1900,  on  said  applica- 
tion and  obligation. 

"That  at  ttie  date  of  the  filing  of  said  appli- 
cation and  obligation  the  said  section  224,  cer- 
tificate 508,  H.  &  T.  C.  Ry.  Co.,  in  said  county, 
was  shown  by  the  records  of  said  office  to  be 
Isolated  and  detached  from  other  public  lands, 
and  that  same  was  then  upon  the  market  for 
sale  as  such. 

"In    testimony    whereof   I   hereunto   set   my 
hand  and  a£Sx  the  impress  of  the  seal  of  said  of- 
fice on  the  day  and  date  first  above  written. 
"[Signedl    J.  H.  Walker, 
"Acting  Commissioner." 

Defendants  read  In  evidence  the  same 
character  of  certificate  In  reference  to  H.  T. 
&  B.  section  4,  aa  follows: 

"Austin,  July  9,  1915. 

"I,  J.  H.  Walker,  chief  clerk  and  acting  com- 
missioner of  the  general  land  office  of  the  state 
of  Teias,  do  hereby  certify  that  the  papers, 
documents,  and  records  of  said  office  show: 

•That  on  December  18,  1899,  J.  B.  Wallace 
filed  in  said  office  his  application  and  obligation 
to  purchase  section  4,  certificate  561,  H.  T.  & 
B.  Ry.  Co.,  640  acres,  in  Hardin  county,  as  de- 
tached land. 

"That  at  the  date  of  filing  of  said  application 
and  obligation  said  section  4,  according  to  the 
records  of  said  office,  was  isolated  and  detached 
from  other  public  lands,  and  same  was  then 
upon  the  market  for  sale  as  such. 

"In  testimony  whereof  I  hereunto  set  my  hand 
and  affix  the  impress  of  the  seal  of  said  office 
on  the  day  and  date  first  above  written. 
"[Signed]    J.  H.  Walker, 

"Acting  Commissioner." 

Defendants  read  In  evidence  the  deposi- 
tions of  John  H.  Klrby,  as  follows: 

"I  reside  in  Houston,  Harris  county,  Tex.  I 
hold  the  position  of  president  of  the  Kirby  Lnm- 
ber  Company  at  the  present  time^  and  hare  held 
such  position  since  the  organisation  of  the  com- 
pany in  1001. 

"I  am  acquainted  with  the  market  valne  of 
merchantable  pine  timber  or  trees,  also  lumber 
manufactured  therefrom  at  the  present  time  and 
during  the  year  1913  in  the  vicinity  of  section 
224,  in  Hardin  county,  as  inquired  about  Dur- 
ing the  year  1913  the  market  value  of  pine 
timber  in  that  nelgliborhood  was  probably  about 
$2  per  1,000  feet,  though  the  condition  of  the 
lumber  market  in  that  period  probably  made  it 
doubtful  whether  pine  stumpage  had  any  value 
at  all;  that  is,  there  was  no  profit  in  manufac- 
turing it,  even  though  the  stumpage  were  do- 
nated or  obtained  without  cost.  The  value  of 
the  manufactured  product  of  trees  growing  in 
the  neighborhood  inquired  about  and  of  the  char- 
acter which  grew  on  section  224  averaged 
aronnd  $10  per  1,000  feet  The  upper  grades  of 
lumber  sold  for  more  and  the  lower  grades  for 
less ;  the  average  being  about  $10  for  that  char- 
acter of  timber.  The  average  logging  cost  at 
our  mill  in  that  territory  was  $6.64,  and  the 
average  manufacturing  cost  was  $4.32,  so  that 
there  was  an  actual  loss  in  operations  without 
allowing  anything  for  stumpage. 

"The  Kirby  Lumber  Company  has  a  contract 
with  the  Houston  Oil  Company  of  Texas  to  pur- 
chase merchantable  pine  timber  or  trees  on  all 
the  land  owned  by  the  Houston  Oil  Company 
of  Texas  in  Texas  and  Louisionn.  Said  con- 
tract has  been  in  eristtence  since  1901,  and  the 
prices  range  from  $3  per  thoussnd  to  $5  per 
thousand  flat  without  interest,  taxes,  or  other 
charges.  Onie  contract  provides  that  the  Kir- 
by Lumber  Company  shall  pay  certain  fixed 
semiannual  installments  in  case,  and  during  the 
year  1913  these  installmeuts  were  paid,  though 
the  timber  cut  by  the  Kirby  Lumber  Company  I 


at  95  per  1,000  was  less  than  the  total  amount 
of  the  payments  made.  For  bookkeeping  pui^ 
poses  the  timber  is  valued  as  scaled  at  $5  per 
1,000  during  the  entire  cutting  period,  and  the 
price  will  be  the  same  in  1920  as  in  1913.  Tbs 
contract  does  not  specifically  mention  sectioa 
234.  ,  •  •  •  Permission  was  extended  the  Kir- 
bj;  Lumber  Company  to  cut  the  timt>er,  and  the 
Kirby  Lumber  (Company,  as  I  am  informed,  did 
so  cut  the  timber. 

"I  am  informed  that  the  Kirby  Lumber  Com- 
pany did  cause  the  merchantable  pine  trees 
standing  on  section  224  here  inquired  about  to 
be  cut  that  permission  to  makis  such  cutting 
was  granted  by  the  Houston  Oil  Company,  and 
that  the  timber  was  cut  for  account  of  the 
Houston  Oil  Company  and  as  the  property  of 
the  Houston  Oil  Company.  The  Houston  Oil 
Company  rendered  to  the  Kirby  Lumber  Com- 
pany a  statement  sliowing  that  there  had  been 
cut  from  section  224  a  total  of  2.950.033  feet 

"I  have  already  answered  that  the  marl^et 
valute  of  timber  in  this  neighborhood  in  1913 
was  about  $2  per  M  feet  notwithstanding  the 
fact  that  there  was  no  profit  in  the  manufacture 
of  it  at  any  price  for  stumpage.  Sawmill  men 
are  an  optimistic  lot  of  jackasses  who,  in  order 
to  keep  their  mills  going  and  their  men  employ- 
ed, will  lose  money  in  the  hope  that  the  future 
market  for  their  product  will  enable  them  to  re- 
cover the  loss. 

"I  have  already  answered  that  the  market 
value  of  lumber  manufactured  from  the  kind  n{ 
trees  that  grew  upon  this  land  in  the  year  1913 
was  about  an  average  of  $10  per  tlionsnnd. 

"I  have  already  answered  that  I  had  no  per- 
sonal knowledge  of  the  quantity  of  timber  cut 
from  this  section  of  land  or  the  actual  cutting, 
but  that  the  records  of  the  Kirby  Lumber  Com- 
pany show  that  the  timber  was  cut  and  that 
the  Houston  Oil  Company,  which  scales  the 
logs,  presented  an  itemized  scale  of  same  show- 
ing the  amount  heretofore  testified  about 

"There  was  no  specific  payment  for  this  tim- 
ber. It  was  cut  under  the  general  contract 
and  the  average  amount  received  by  the  Hous- 
ton Oil  Company  under  that  contract  and  paid 
by  us  is  $2.61  V^  per  thousand.  This  would  be 
the  ca^  value  of  present  payments  at  $6  per  M 
during  the  cutting  i>eriod  specified  under  the 
contract  This  price  $2.61  V^  is  the  average 
price  of  all  timber  involved  in  the  contract 
whereas  most  of  the  timber  covered  by  the  con- 
tract is  much  superior  to  section  224  located 
in  the  flat  lands  of  Hardin  county,  and  where 
the  timl)er  is  inferior  and  the  product  that  is, 
the  lumber  made  therefrom,  of  low  grade. 

"I  have  already  testified  that  the  average  val- 
ue of  lumlier  made  from  timber  of  this  charac- 
ter in  1913  was  about  $10  per  M  feet  wliich 
was  the  average  amount  realized  therefor  bv  the 
Kirby  Lumber  Company,  and  I  think  the  Kirby 
Lumber  Company  got  aill  that  the  lumber  would 
sell  for  in  the  market.  It  was  our  effort  to 
do  so,  and  I  think  we  did  so. 

"It  is  not  a  fact  that  the  Kirby  Lumber  Com- 
pany will  not  sell  any  of  its  timber  holdings  at 
$5  per  M  feet;  on  the  contrary,  tiie  Kirby 
Lumber  Company  ovms  timber  that  It  would  be 
glad  to  sell  at  $2  per  M  feet  whereas  it  owns 
other  timber  needed  for  the  operation  of  its 
mills  that  it  could  not  afford  to  sell  at  $5  per 
M  or  even  more,  unless  the  purchaser  would 
take  the  mill." 

The  testluKHiy  showed  that  appellants'  at- 
torneys advised  the  Klrby  Lomber  Company 
to  cut  the  timber.    Said  oonnsel  testtfled: 

"I  think  that  Clark  Votaw  and  John  H.  Kir- 
by are  on  friendly  terms.  I  only  know  what 
Mr.  Kirby  said  with  reference  to  whether  or 
not  he  had  any  stock  in  Clark  Votaw's  San  Do- 
mingo corporation ;  think  sometx>dy  asked  him  if 
he  .didn't  have  some  stock  in  Votaw's  company 
down  there,  and  my  recollection  is  that  he  said 
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he  did.  At  the  present  time  Mr.  H.  M.  Sicliter 
is  the  land  eommiMioner  of  the  Houston  Oil 
Company  and  keeps  the  title  papers  of  the 
compcmy.  Whm  I  was  land  commissicxier,  I 
think  I  bad  diarge  of  them.  I  got  them  after 
Mr.  Totflw  irent  ont;  think  I  went  in  there 
probably  two  years  after  be  did." 

It  was  agreed  by  counsel  tbat  tbe  two 
sections  in  controversy  were  inventoried  by 
the  receivers  of  the  Honsttm  Oil  Company  of 
Texas,  by  the  United  States  Olrcnit  Couit 
at  Houston,  as  part  of  the  assets  of  the 
Houston  Oil  Company.  This  is  limited  to  the 
gaestion  of  good  faith  in  cutting  the  timber. 

The  appeUee,  in  rebuttal,  offered  in  evi- 
dence a  certlfled  copy  of  tbe  original  appllca- 
Uoa  to  purchase  secUon  224,  H.  &  T.  O.,  in 
Hardin  county,  Tex.,  dated  August  20,  1900, 
which  said  application  is  as  follows: 

"Beaumont,  Texas,  Aug.  20,  1900. 
"^o  Hon.  Charles  B««an,  Commissioner  Gen- 
eral Land  Office: 
"I  hereby  apply  to  purchase,  under  the-pro- 
TisioDs  of  'An  act  to  provide  for  the  sale  of  all 
lands,  heretofore  or  hereafter  surveyed  and  set 
apart  for  the  public  free  schools,  and  the  several 
asylnms,  and  the  lease  of  such  lands  and  of  the 
public  lands  of  the  state,  end  tbe  patenting  of 
any  of  said  lands  for  church,  cemetery  or  school- 
house  sites,  and  to  prevent  the  free  use,  occu- 
pancy, unlawful  indosure,  or  unlawful  appro- 
priation of  such  lands,  and  to  prescribe  and  pro- 
vide adequate  pennRies  therefor,'  as  provided 
for  in  title  LXXXVII,  chapter  twelve  A,  of 
the  Sensed  Civil  Statutes  of  1885,  and  the 
amendments  thereto  by  the  act  of  May  19, 1897, 
the  following  lands  situated  in  Hardin  county, 

Tex.,  about miles  (give  course) from 

county  site,  agreeing  to  pay  for  same  at  price 
specified  below. 


Sec- 
Uon. 

Town- 
ship. 

Certif- 
icate. 

Orante*. 

Acres. 

Price 
Pr.A. 

Classi- 
fication. 

224 

606 

H.  4  T.  0. 
Rr.  Co. 

eio 

araslng 

"For  the  purpose  of  securing  the  said  land 
and  complying  with  the  law  regulating  the 
sale  of  the  same,  I  hereby  make  and  subscribe 
to  tbe  following  oath,  to  wit.: 

"I,  J.  N.  Votaw,  do  solemnly  swear  that  I  am 
boying  this  said  land  for  my  own  use,  and  not 
for  any  other  person  or  corporation,  and  that 
aaid  land  is  not  occupied  by  any  one;  that  my 
post  office  address  is  Beaumont,  in  Jefferson 
county,  state  of  Texas. 

"[Signed]    J.  N.  Votaw.  AppUcant 

'Subscribed  and  sworn  to  before  me,  this  20 
day  of  Aug.  A.  D.  1900.  F.  N.  Votaw,  Notary 
Pnblic  in  and  for  Jefferson  County,  Texas. 
[Seal] 

"ObUgation. 
"?624.00.  School  Lands. 

"For  value  received,  I,  the  undersigned,  do 
promise  to  pay  to  the  state  of  Texas  the  sum  of 
six  hundred  and  twenty-four  dollars,  with  inter- 
est thereon  as  hereinafter  specified,  the  same 
being  for  the  balance  of  the  purchase  money 
for  the  following  described  tract  of  land  pur- 
chased by  me  this  day  of  the  state  of  Texas  in 
accordance  with  the  provisions  of  'An  act  to 

Srovide  for  the  sale  of  all  lands  heretofore  or 
ereafter  surveyed  and  set  apart  for  the  benefit 
of  the  pnblic  free  schools,  and  the  several  asy- 
lnms, and  tbe  lease  of  said  lands  and  of  the  pub- 
he  lands  of  the  state,  and  the  patenting  of  any 
part  of  said  lands  tor  church,  cemetery  or 
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■eboolbovse  sites,  and  to  prevent  the  free  use, 
oocupa&cy,  onlawful  inclosure  or  unlawful  ap- 
protmatioa  of  sncb  lands,  and  to  prescribe  ade- 
quate penalties  therefor,'  as  provide  for  in 
title  LXXXVII,  diapter  twelve  A,  of  tbe  B»- 
vised  Civil  Statutes  o<  1895,  and  tiie  amend* 
ments  thereto  by  the  act  of  May  19,  1807,  to 

wit:    All  of  section  224,  block ,  township 

',    In    Hardin    county,    surveyed    for    tjie 


school  fund  by  virtue  of  certificate  No.  608,  is- 
sued to  the  H.  &  T.  O.  Ry.  Co. 

"The  annual  interest  of  8  per  cent,  upon  all 
unpaid  principal,  together  with  one^ortieth  of 
the  original  principal,  I  am  to  pay  or  cause  to 
be  paid  to  the  state  treasurer  at  Austin,  Travis 
county,  Tex.,  on  or  before  the  first  day  of  each 
November  thereafter  until  the  whole  purchase 
money  is  paid.  And  it  is  expressly  understood 
that  I  am  to  comply  strictly  with  all  t^e  condi- 
tions, limitations,  and  requirements,  and  am 
subject  to,  and  accept  all  the  penalties  contained 
andprescribed  in  the  above-recited  act. 

"Witness  my  hand  this  20th  day  of  August, 
A.  D.  1900.  J.  N.  Votaw." 

The  appeUee  testified  for  himself  as  fol- 
lows: 

"I  didn't  hear  what  Judge  Dies  testified  to, 
but  I  was  told  tbat  he  testified  as  to  having  pur- 
chased this  land,  and  my  son  also,  by  deposition, 
testified  to  having  pvrcbased  it,  and  I  want  to 
say  this:  Of  course,  two  facts  can't  disagree, 
and,  as  a  matter  of  fact,  I  went  to  Wallace 
when  he  was  living  just  across  the  railroad 
from  the  hotel,  early  in  the  morning.  I  remem- 
ber that  he  bad  been  gathering  up  fertiliser 
that  had  been  left  by  the  cattle,  and  throwing 
it  in  his  garden.  My  attention  has  been  called 
to  this  land  being  a  detached  section  and  to 
the  character  of  it  by  my  son,  C.  M.  Votaw. 
We  were  filing  on  quite  considerable  land  along 
about  that  time,  both  individually  and  for  him 
and  myself  jointly,  and  it  was  our  understand- 
ing— He  had  a  great  many  thousand  dollars  in 
bis  possession  that  belonged  to  me,  and  this 
land  was  bought  for  my  benefit— this  section  4, 
as  well  as  section  224.  But  I  am  now  speak- 
\ug  of  the  purchase  of  this  section  4  from  Mr. 
Wallace,  and  my  son's  purpose  was  to  make  the 
payments  out  of  the  funds  that  he  had  in  his 

{possession,  qtiite  a  number  of  thousands  of  dol- 
ars. 

"Q.  Do  yon  mean  funds  tbat  be  bad  of  yours? 
A.  Yes,  sir.  I  say  that  be  had  a  good  many 
of  thousands  of  dollars  that  belonged  to  me,  and 
still  has,  for  that  matter.  I  made  the  purchase 
from  Mr.  Wallace  while  he  was  engaged  as  I 
have  stated,  and  I  think  it  was  before  he  had 
breakfast  that  morning,  and  I  bargained  with 
him  there  for  the  land.  Then  I  reported  that 
to  my  son,  who  by  virtue  of  a  partnerahin  that 
existed  between  he  and  I  bcginninR  on  the  Ist 
of  January,  1809— he  had  all  of  the  title  pa- 
pers, and  he  was  to  look  after  the  details  of 
everything,  both  personally  and  jointly,  while 
I  was  confined  in  the  office.  I  made  the  pur- 
chase in  that  way  though  I  wasn't  present  when 
the  deed  was  made.  That  was  what  he  did, 
anyway,  in  the  purchase  of  the  land.  As  a  rule, 
he  attended  to  the  details  and  I  attended  to  the 
legal  matters  entirely,  and  this  land  was  pur- 
cbasnd  as  usual,  but  it  was  purchased  absolutely 
for  me.  Kirby's  name  was  never  mentioned, 
and  it  was  never  the  intention  at  the  time  of 
the  purchase  on  the  part  of  my  son;  don't  be- 
lieve he  had  Kirby  in  his  mind  at  all.  And  I 
know  that  I  had  no  suspicion  in  the  world  at 
that  time  that  anybody  would  ever  claim  the 
land  but  me  prior  to  me  having  made  a  sale  of 
it.  111080  are  the  facts,  and  by  a  little  inves- 
tigation it  conid  be  found  by  the  existence  of 
other  facts.  They  all  harmonize,  because  they 
are  the  facts. 

"This  paper  you  hand  me  is  the  application  I 
made  to  purchase  section  224,  and  thnt  is  my 
affidavit  thereon,  and  that  affidavit  is  true:     l 
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sever  have  cwotn  what  waan't  true,  and  I  am 
not  going  to  begin  now.  I  purchased  the  land 
on  that  blank  application.  I  was  going  to  say 
we  had  written  up  in  our  office  a  lot  of  applica- 
tions -on  the  typewriter,  but  I  am  quite  sure 
these  were  purchased  by  regular  blanks  fur- 
nished  me  by  the  land  office.  They  required 
me  to  make  that  affidavit  before  they  would 
award  the  land  to  me. 

"C.  M.  Votaw  had  possesnion  of  all  my  title 
papers  and  my  private  land  papers;  that  was 
when  be  was  living  at  Houston. 

"There  was  a  card  introduced  in  evidence 
yesterday  in  which  it  was  shown  that  the  pat- 
ent to  one  or  both  of  these  sections  was  deliver- 
ed to  Mr.  King.  I  remember  very  distinctly 
that  I  met  him  in  Clark's  [C.  M.  VoUw],  office 
in  Houston,  and  I  then  requested  Mr.  King  to 
receive  the  patent  from  the  land  office,  and  my 
son  was  to  send  the  money  to  take  up  the  pat- 
ents, and  I  suppose  he  did  it,  because  that  was 
customary  between  him  and  I,  and  I  no  more 
doubted  him  than  I  did  the  course  of  the  plan- 
ets. I  mean  O.  M.  Votaw.  I  had  all  the  con- 
fidence in  the  world  in  him.  I  was  in  the  land 
office  some  time  myself  last  year.  I  personally 
signed  the  authority  to  King  to  receive  the  pat- 
ents, and  that  authority  is  <m  file  there  in  the 
land  office. 

"I  never  did  consent  to  act  as  trustee  for 
John  H.  Kirby  for  either  of  these  tracts  of 
land;  they  were  bought  for  me  absolutely.  I 
supposed  my  son  was  looking  after  these  tracts, 
as  well  as  my  other  land,  for  me,  in  my  interest 
He  had  all  of  my  title  papers,  and  acted  as 
my  agent  absolutely.  He  was  authorized  to  do 
it,  and  I  expected  him  to  do  It" 

The  court,  after  bearing  the  above  evidence, 
filed  his  findlngB  of  fact  and  con<dnsi(»iB  of 

law  as  follows: 

"(1)  On  the  17th  day  of  August,  1900,  on  a 
written  form  furnished  to  him  by  the  commis- 
sioner of  the  general  land  office  of  Texas,  the 
plaintiff,  J.  N.  Votaw,  made  his  application  to 
purchase  detached  school  section  No.  224,  cer- 
tificate No.  508.  issued  to  H.  &  T.  C.  Ky.  Co., 
abstract  No.  800,  and  located  in  Hardin  coun- 
ty. That  said  application  was  made  on  the 
blank  printed  form  furnished  by  said  commis- 
sioner of  the  general  land  office,  and  it  had  a 
blank  printed  form  of  affidavit  and  a  blank  print- 
ed form  of  obligation  to  the  state  as  a  part  of 
the  application  to  purchase.  These  blanks  were 
all  filled  out  In  writing  and  the  affidavit  requir- 
ed signed  and  sworn  to  by  applicant,  the  plain- 
tiff, before  a  notary  public  of  Jefferson  county, 
on  the  day  of  its  date.  The  affidavit  made  by 
applicant  (plaintiff)  stated  that  he  applied  to 
purchase  said  section  of  school  land  for  himself, 
and  for  no  other  person  nor  for  any  corporation. 

"(2)  This  affidavit  was  a  regulation  previous- 
ly made  and  existing  at  the  time  by  the  commis- 
sioner of  the  general  land  office  for  the  sale  of 
detached  school  sections  under  the  Revised  Stat- 
utes of  1895,  as  amended  by  the  act  of  1^)7, 
and  plaintiff  had  been  previous  to  this  informed 
by  said  commissioner  of  the  general  land  office 
that  sales  of  detached  school  lands  would  not 
be  made  without  the  making  of  said  affidavit 
by  the  applicants.  That  plaintiff,  J.  N.  Votaw, 
executed  the  blank  obligation  attached  as  a  part 
of  the  application  by  properly  filling  in  the 
blanks  for  the  sum  of  ^624,  payable  to  the  state 
in  40  equal  annual  payments,  and  bearing  3  per 
cent  interest  per  annum.  Said  application,  af- 
fidavit, and  obligation,  together  with  the  first 
payment  at  $1  per  acre,  which  was  f  16,  was 
all  mailed  on  the  same  day  by  plaintiff  to  the 
commissioner  of  the  general  land  ofiice  as  pro- 
vided by  law,  who  in  a  few  days  duly  accepted 
same  and  duly  awarded  said  tract  of  land  to 
the  applicant,  J.  N.  Votaw. 

"(3)  That,  all  deferred  payments  having  been 
made  by  Jno.  H.  Kirby,  the  state  of  Texas, 


•ctiag  tv  the  connntasioner  of  the  general  land 
office  and  the  Governor  of  Texas,  did  on  the 
7th  day  of  March,  1902,  issue  a  patent  to  plain- 
tiff, J.  N.  Votaw,  for  said  section  224,  certifi- 
cate 508,  H.  &  T.  C.  By.  Co.  survey. 

"(4)  That  on  the  day  of  the  7th  of  March, 
1900,  J.  B.  Wallace,  on  the  same  kind  of  print- 
ed blank  as  used  by  J.  N.  Votaw,  applied  to  the 
commissioner  of  the  general  land  office  to  pur- 
chase under  the  same  law  and  regulations  de- 
tached school  section  No.  4,  certificate  800.  is- 
sued to  H.  T.  &  B.  By.  Co.,  abstract  No.  751, 
at  $2  per  acre,  accompanying  his  applieatioo 
with  the  first  pajrment  $32,  first  having  properly 
filled  out  the  blank  affidavit  and  the  blank  obh- 
gation  to  the  etate  of  Texas  for  the  sum  of  |1,- 
248,  payable  in  40  equal  annual  installments, 
and  bearing  S  per  cent  interest  per  annum. 
The  form  of  application  and  affidavit  being  the 
same  as  that  of  J.  N.  Votaw  for  section  221, 
mentioned  in  paragraph  3  hereof.  That  said 
affidavit  was  duly  sworn  to  by  the  said  J.  B. 
Wallace,  and  the  commissioner  of  the  general 
land  office  duly  awarded  said  section  to  the  said 
J.  B.  Wallace,  the  applicant  to  purchase  same. 

"(4)  That  by  deed  of  conveyance  dated  Au- 
gust 17,  1900,  which  was  executed  and  duly  ac- 
knowledged by  the  grantor,  J.  B.  WaUace,  the 
latter  conveyed  to  said  J.  N.  Votaw  plaintiS 
herein,  said  secdon  4,  certifioite  No.  800,  ab- 
stract 761,  H.  T.  &  B.  By.  Co.  survey. 

"(6)  That  said  deed  of  conveyance  was  forth- 
with recorded  in  Volume  Y,  page  387,  of  the 
Deed  Becords  of  Hardin  County,  and  thereaft- 
er during  the  year  1900  the  said  deed  was  duly 
filed  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office  of  Texas. 

"(6)  That  on  March  7,  1902,  the  state  of 
Texas,  acting  by  and  through  the  commissioner 
of  the  general  land  office  and  the  Governor  at 
Texas,  issued  to  J.  N.  Votaw,  plaintiff,  as- 
signee of  J.  B.  Wallace  (all  deferred  payments 
having  been  made,  by  John  H.  Kirby),  a  patent 
bearing  said  date  for  said  section  4,  certificate 
800,  issued  to  H.  T.  &  B.  By.  Co. 

"(7)  The  defendants,  except  the  Maryland 
Trust  Company,  have  a  consecutive  chain  of 
transfers  from  John  H.  Kirby  to  W.  W.  Will- 
son  (the  former  having  conveyed  both  of  said 
sections.  No.  224  and  No.  4,  to  W.  W.  Willson 
on  May  10,  1901,  who  on  August  10,  1001,  re- 
conveyed  to  John  H.  Kirby)  down  to  and  in  the 
Houston  Oil  Company  of  Texas,  the  date  of 
Mr.  Kirby's  deed  to  the  Houston  Oil  Company 
of  Texas  section  224  being  dated  March  25, 
1902,  and  Kirby's  deed  to  the  same  corporation 
for  section  4  being  dated  September  29,  1901. 
These  deeds  were  duly  recorded  in  1902  in  the 
Deed  Becords  of  Hardin  County,  but  neither  ot 
defendants  connects  itself  by  conveyance  or  title 
to  either  of  the  tracts  of  land  sued  for  with  the 
state  of  Texas  nor  from  or  out  of  plaintiff,  J. 
N.  Votaw. 

"(8)  The  evidence  shows  that  John  H.  Kirby's 
money  was  used  in  paying  for  both  sections,  and 
not  plaintiff's  money,  which  was  a  fraud  on 
plaintiff,  all  of  which  was  unknown  to  plaintiS 
and  never  ratified  by  him. 

"(0)  He  also  shows  by  his  evidence  that  when- 
ever he  made  an  extra  good  trade  Kirby  paid 
him  a  part  of  the  profits. 

"(10)  That  at  the  time  of  the  purchase  from 
the  state  of  section  224,  and  from  J.  B.  Wallace 
of  section  4,  for  several  years  thereafter  G.  M. 
Votaw  was  the  partner  of  John  H.  Kirby  in 
the  purchase  and  sale  of  lands.  That  Kirby 
paid  him  a  salary  and  also  gave  him  a  part  of 
the  profits  when  he  made  an  extra  good  trade. 
That  the  purchaser  of  both  sections  of  land 
sued  for  got  an  extragood  trade  at  the  time  of 
their  purchase  in  lOOCF. 

"ai)  That  from  the  year  1899  and  for  yean 
thereafter  C.  M.  Votaw  had  custody  of  all  the 
deeds  and  other  instruments  affecting  title  to 
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lands  of  hia  father,  J.  N.  Votaw,  plaintiff,  who 
relied  on  him  to  look  after  his  land  matters. 

"(12)  That  at  the  time  of  the  purchase  of  sec- 
tion 224  from  the  state,  and  section  4  from 
J.  B.  Wallace  by  J.  N.  Votaw,  but  claimed  by 
G.  M.  Votaw  to  be  for  John  H.  Kirby,  C.  M. 
Votaw  was  the  agent  for  J.  N.  Votaw  in  the 
purchase  of  lands,  and  he  relied  on  him  to  pro- 
tect his  interests. 

"(13)  Tbat  sereral  days  previous  to  purchase 
of  section  4  J.  N.  Votaw  had  a  conversation 
with  J.  B.  Wallace  in  which  the  latter  agreed  to 
sell  to  him  section  4,  and  a  day  or  so  later  O. 
lif.  Votaw,  who  had  several-  thousand  dollars 
of  plaintiff's  money  on  hand  for  use  in  the  par- 
chase  for  plaintiff  of  lands,  was  instructed  by 
?laintiff  to  buy  for  him  section  4  from  Wallace, 
'hat  Wallace  did  convey  this  section  to  pl:iin- 
tiff.  That,  if  C.  M.  Votaw  did  not  use  plain- 
tiff's money  to  buy  both  sections,  including  the 
deferred  payments  on  each,  be  has  never  re- 
turned any  of  it  to  plaintiff. 

"(14)  That  J.  B.  WaUace  died  in  1901.  That 
both  of  the  sections  of  land  herein  sued  for  with 
the  timber  thereon  were  worth  in  1913  from  $16 
to  (25  per  acre,  and  were  worth  the  same  when 
this  suit  was  filed  less  the  value  of  the  timber 
cut  from  the  sections. 

"(16)  That  neither  John  H.  Kirby  nor  any  one 
else  ever  obligated  himself  or  themselves  in  writ- 
ing or  otherwise  to  pay  the  state  of  Texas  the 
sums  of  money  for  which  J.  N.  Votaw  and  J. 
B.  Wallace  obligated  themselvee  to  pay  the 
state  of  Texas  for  the  two  sections  of  land  sued 
for,  but  it  Was  understood  as  a  part  of  the  con- 
sideration for  section  4  that  J.  N.  Votaw,  to 
whom  he  made  a  deed,  was  to  pay  the  sum 
owing  by  Wallace  to  the  state. 

"(16)  The  two  sections  of  land  are  and  always 
have  been  wild,  uncultivated,  and  unused  lands, 
except  for  about  six  weeks  when  defendants 
wer«  occupying  it  cutting  timber.  The  Earby 
Tie  &  Tiiaber  Company  occupied  224  a  part 
of  the  time  in  1902  in  cutting  several  thousand 
ties. 

"(17)  That  at  the  time  of  nor  previons  to  the 
cntting  of  the  timber  from  section  224  and  the 
ties  from  section  4  did  either  of  the  defendants 
examine  the  deed  records  of  Hardin  county  nor 
the  records  of  the  general  land  office  to  ascer- 
tain that  the  titie  to  both  or  seek  his  consent  to 
do  the  cutting.  They  relied  only  on  the  state- 
ment of  Kirby  to  the  effect  that  J.  N.  Votaw 
was  holding  the  land  in  trust  for  him.  Kirby's 
depositions  were  taken  In  the  case,  but  he  did 
not  testify  that  J.  N.  Votaw  held  the  land  in 
tmst  for  him.     He  was  silent  on  the  point 

"(18)  I  find  that  plaintiff,  J.  N.  Votaw,  never 
agreed  or  consented  to  hold  either  of  said  tracts 
of  land  in  trust  for  John  H.  Kirby  or  any  oth- 
er or  any  corporation. 

"(19)  I  find  that  John  H.  Kirby  nor  any  per- 
son for  him  ever  made  either  in  writing  or  oral- 
ly any  contract  or  agreement  to  pay  the  state 
of  Texas  or  J.  B.  Wallace  any  obligation  or 
debt  of  the  latter  or  of  J.  N.  Votaw. 

"(20)  I  find  all  the  purported  evidence  at- 
tempting to  show  that  J.  N.  Votaw  pntchased 
or  held  the  two  sections  of  land  sued  for  or  ei- 
ther of  them  in  trust  is  not  clear,  nor  satisfac- 
tory, but  is  insufficient,  and  that  the  purported 
tmst  is  too  remote,  as  it  could  have,  if  valid, 
existed  for  40  yean. 

"(21)  I  find  that  the  plaintiff  has  and  owns 
the  legal  and  equitable  title  to  both  the  sections 
of  land  sued  for ;  that  the  Kirby  I/umber  Com- 
pany and  the  Houston  Oil  Company  of  Texas, 
beginning  in  September,  1913,  and  ending  De- 
cember 31,  1913,  wrongfully  and  illegally  cut 
and  removed  from  said  section  224  merchantable 
pine  trees  or  timber,  aggregating  2,960.000  feet, 
loc  measure  of  the  market  vbIw  of  92J60  per 
1.000  feet,  and  from  section  4  230  hardwood  ties 
of  the  admitted  value  of  10  cents  per  tie  at  the 
rime  of  the  rpmoval,  and  that  plaintiff  has  been 
diamaged  by  the  said  acta  of  the  defendants,  in- 


cluding 6  per  cent  interest  thereon  from  Jan- 
nary  1,  1914,  $8,080.70. 

"(22)  That  the  trees  after  they  were  made  in- 
to logs  from  section  224,  and  delivered  at  the 
mill  of  the  Kirby  lAunber  Company  at  Fnqua, 
were  of  the  market  and  cost  value  of  $6.G0  per 
1,000  feet,  and  that  said  logs  were  made  into 
merchantable  Inmber,  containing  the  same  num- 
ber of  feet  at  the  same  place  and  time,  which 
was  worth  $10  per  1,000  feet 

Conclusions  of  liaw. 

"(1)  The  defendants  showed  no  title  to  dther 
of  the  tracts  of  land  sued  for;  the  evidence  be- 
ing insufficient  to  establish  that  plaintiff  held 
either  of  said  tracts  of  land  in  trust  for  John 
H.  Kirby  or  any  other  person  or  any  corpora- 
tion. 

"(2)  The  plaintiff  having  shown  both  a  legal 
and  equitable  title  in  himself,  end  while  so  ow- 
ing it,  the  defendants  wrongfully  cut  and  re- 
moved timber  therefrom  from  September,  1913, 
to  the  31st  day  of  December,  1913,  of  the  value 
as  stated  in  the  foregoing  statement  of  facts, 
which,  with  6  per  cent  interest  from  January 
1,  1916,  to  the  present  time,  makes  $S.063.7O, 
plaintiff  is  entitled  to  a  judgment  for  the  title 
and  possession  of  both  tracts  of  land  sued  for 
against  all  these  defendants  and  all  costs  in- 
curred, and  for  judgment  against  the  Houston 
Oil  Company  of  Texas  and  the  Kirby  Lumber 
Company  for  the  sum  of  $8,083.70.  and   that 

EInintiff  have  his  writ  of  possession  for  said 
ind,  and  execution  for  the  sums  mentioned 
against  defendants  liable  therefor.  Judgment 
has  been  entered  accordingly." 

Appellants  by  the  first  assignment  of  error 
challenge  the  judgment  of  the  lower  court, 
and  say  that  the  same  is  contrary  to  law 
and  the  undisputed  facts  in  the  case,  for 
that,  regardless  of  any  other  fact.  It  was 
established  beyond  cavil  that  the  funds  of 
John  H.  Kirby,  the  immediate  vendor  of  the 
defendant  Houston  Oil  Company  of  Texas, 
were  appropriated  and  used  to  pay,  and  did 
pay,  the  total  and  entire  consideration  which 
was  paid  for  each  and  every  conveyance  and 
title  to  the  plaintiff,  J.  N.  Votaw,  of  H.  ft 
T.  C.  section  224,  in  Hardin  county,  Tex., 
and  that  the  said  J.  N.  Votaw  never  at  any 
time  paid  any  consideration  whatever  for 
said  land,  from  which  naked  fact  alone  re- 
sulting there  arose  and  existed  in  favor  of 
said  John  H.  Kirby  to  said  land  an  equitable 
title  to.  said  land,  and  thereby  became  vest- 
ed in  John  H.  Kirby  and  passed  to  and  was 
and  is  vested  in  defendant  Houston  Oil  (Com- 
pany of  Texas,  for  which  reason  the  judg- 
ment should  have  been  that  plaintiff  take 
nothing  as  to  sold  defendant  Houston  Oil 
Company  of  Texas  as  to  said  land,  and  that 
he  take  nothing  against  defendants  for  dam- 
ages for  timber  cut  therefrom. 

Hevised  Statutes  1895,  arts.  4218J.  4218K. 
provide: 

"Art  4218J.  All  sales  shall  be  made  by  the 
commissioner  of  the  general  land  office,  or  under 
his  direction,  and  he  shell  prescribe  suitable  reg- 
ulations whereby  all  purchasers  shall  be  requir- 
ed to  reside  upon  as  a  home  the  land  purchased 
by  them  for  three  consecutive  years  next  suc- 
ceeding the  date  of  their  purchase,  except  when 
otherwise  provided.  Such  regulations  shall  re- 
quire the  purchaser  to  reside  upon  the  land  for 
three  consecutive  years  herein  mentioned,  and 
to  make  proper  proof  of  such  residence  and  oc- 
cupancy to  the  commissioner  of  the  general 
land  office  within  two  years  next  after  the  ex- 
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piration  of  said  thrM  years,  hj  bis  affidavit,  coi^ 
roborated  by  the  affidavits  of  three  disinterested 
and  credible  persons,  to  be  certified  by  some  of- 
ficer authorized  to  administer  oaths,  and  on 
making  snch  proof  the  conunissioner  shall  issue 
to  the  purchaser,  his  heirs  and  assigns,  a  cer- 
tificate showing  that  fact.  If,  however,  any  pur- 
chaser has  sold  his  purchase,  or  any  part  there- 
of, his  vendee  shall  be  permitted  to  compute  the 
time  of  the  occupancy  of  his  vendor  aa  a  part 
of  his  own  occupancy ;  and  if  any  person  has 
sold  the  whole  or  any  part  of  his  purchase  un- 
der this  or  any  former  law,  his  vendee,  or  if  he 
refuses  to  do  so,  the  vendor  himself,  may  make 
proof  of  occupancy  as  provided  herein.  Any 
person  desiring  to  purchase  land  in  accordance 
with  the  provisions  of  Uiis  chapter  shall  forward 
his  application  to  the  commissioner,  describing 
the  land  son^t  to  be  purchased,  wiiich  appli- 
cation shall  be  accompanied  with  the  affidavit 
of  the  applicant,  in  effect  that  he  desires  to  pur- 
chase the  land  for  a  home,  and  has  in  good  faith 
settled  thereon,  except  where  otherwise  provided 
herein,  and  he  shall  also  swear  that  he  is  not 
acting  in  collusion  with  others  for  the  purpose 
of  bnving  the  land  for  any  other  person  or  cor- 
poration, and  that  no  other  person  or  corpora- 
tion is  interested  in  the  purchase  thereof.  Any 
owner  of  land  heretofore  purchased,  and  which 
land  has  been  or  may  be  forfeited  for  nonpay- 
ment of  interest,  shall  have  ninety  days  prior 
right  after  this  cnapter  goes  into  effect,  or  after 
the  land  is  again  placed  upon  the  market,  to 
purchase  said  land  without  the  condition  of 
settlement  and  occupancy,  in  case  it  has  been 
occupied  for  three  consecutive  years  aa  required 
by  law:  but  if  not,  then  he  shall  reside  thereon 
until  the  occupancy  under  the  first  and  last 
purchase  shall  togemer  amount  to  said  term  of 
three  years :  Provided,  that  when  any  forfeiture 
has  been  made  the  commissioner  of  the  general 
land  office  shall  add  to  the  appraised  value  of 
such  land  the  amount  of  interest  due  thereoa 
at  the  time  of  forfeiture,  which  shall  be  paid 
in  cash  with  the  first  payment  of  one-fortieth 
of  the  appraised  value  of  the  land  when  pur- 
chased under  the  preference  right  to  purchase 
given  herein.  Any  original  purchaser  or  his 
vendee  of  any  of  the  lands  the  sale  of  which  is 
provided  for  in  this  chapter,  who  has  improved 
such  land  as  a  home,  and  who  has  been  forced 
to  temporarily  abandon  the  same  on  account  of 
drouth,  and  who  shall  in  good  faith  reoccupy 
the  same,  either  by  themselves  or  vendees,  with- 
in six  months  after  this  chapter  goes  into 
effect,  shall  not  have  the  forfeiture  declared 
against  them  under  the  law  providing  for  the 
forfeiture  of  such  lands  fornonoccupancy:  Pro- 
vided, that  they  shall  make  affidavit,  supported 
bv  the  affidavit  of  three  diRinterested  witnesses, 
that  they  have  reoccupied  the  land  as  a  home  in 
good  faith,  and  that  they  had  abandoned  the  same 
since  their  purchase  on  account  of  the  drouth 
and  not  otherwise;  and  such  absence  shall  not  be 
deducted  from  the  three  years  occupancy  requir- 
ed by  law  in  making  final  proof  of  occupancy: 
And  provided  further,  that  any  purchasers  or 
tlieir  vendees  of  such  lands  who  have  failed  to 
make  proof  of  occupancy  as  requir«l  by  the  law 
regulating  such  purchases  shall  have  six  months 
after  this  chapter  shall  take  effect  to  make 
such  proof  of  occupancy  as  required  by  the  pro- 
visions of  this  chapter.  The  purchaser  shall 
transmit  to  the  treasurer  of  the  state  one-for- 
tieth of  the  aggregate  purchase  money  for  the 
particular  tract  of  land,  and  send  to  the  com- 
missioner his  obligation  to  the  state,  duly  execut- 
ed, binding  the  purchaser  to  pay  to  the  state 
on  the  first  day  of  November  of  each  year  there- 
after, until  the  whole  purchase  money  is  paid, 
one-fortieth  of  the  aggregate  price,  with  inter- 
est at  the  rate  of  three  per  cent,  per  annnm  on 
the  whole  unpaid  purdiaae  money,  which  inter- 
est shall  also  be  payable  on  the  first  day  of 
November  of  each  year;  and  upon  receipt  of 
OBO-fortioth  of  tha.'puBchase  money  by  the  tiea»< 


urer,  and  the  affidavit  and  obligation  afores 
by  the  commissioner,  the  sale  shall  be  deei 
and  held  effective  from  the  date  the  affidavit  i 
obligation  are  filed  in  the  general  land  oS 
Provided,  that  if  the  land  applied  for  be  t 
bered  land,  then  the  purchaser  shall  be  rcqni 
to  pay  the  full  amount  of  the  pnrchaae  mo 
at  the  time  of  his  pnrchaae. 

"Art.  4218k.  Purcli.isers  shall  have  the  opi 
of  paying  the  purchase  money  for  their  land! 
full  at  any  time  after  they  have  ocenpied 
same  for  three  consecutive  years;  and  w 
they  have  made  such  payment  in  full,  to^l 
with  the  proof  that  they  have  ocenpied  the  1 
f<«  three  consecutive  years,  they  shall  reo 
patents  for  the  same  upon  payment  of  the  i 
ent  fee  prescribed  by  law.  Pnrchasers  may  : 
sell  their  landa,  or  a  part  of  the  same,  in  qi 
titles  of  forty  acres  or  multiples  thereof,  at 
time  after  the  sale  is  effet^ed  under  this  cl 
ter,  and  in  such  cases  the  vendee,  or  any  i 
sequent  vendee,  or  his  heiis  or  legatees,  s 
file  his  own  obligation  with  the  commisait 
of  the  general  land  office,  together  with  the  ( 
authenticated  ccmveyance  or  transfer  from 
original  purchaser  and  the  intermediate  vend 
conveyance  or  transfer,  if  any  there  be,  i 
recorded  in  the  county  where  the  land  lies  o 
which  said  county  may  be  attached  for  judi 
purposes,  together  with  his  affidavit,  in  < 
three  years  residence  has  not  already  been 
upon  said  land  and  proof  made  of  that  1 
stating  that  he  desires  to  purchase  the  land 
a  home,  and  that  he  has  in  good  faith  set 
thereon,  and  that  he  has  not  acted  in  coUu 
with  others  for  the  purpose  of  buying  the  1 
for  any  other  person  or  corporation,  and  tba 
other  person  or  corporation  is  Interested  in 
purchase,  save  himself,  and  thereupon  the  c 
inal  obligation  shall  be  surrendered  or  cai 
led  or  properly  credited,  as  the  case  may  be. 
the  vendee  shall  become  the  purchaser  di 
from  the  state,  and  be  subject  to  all  the  obi 
tions  and  penalties  prescribed  by  this  chai 
and  the  original  purchaser  shall  be  absolvei 
whole  or  in  part,  as  the  case  may  be,  &om 
ther  liability  thereon:  Provided,  that  when 
a  town  shall  be  located  and  established  i 
any  lands  sold  under  this  or  any  former  chai 
the  purchaser  or  his  vendee  shall  be  permi 
to  pay  the  entire  balance  of  principal  and  ii 
est  due  the  state  upon  such  land  and  obtai 
patent  therefor  at  any  time,  but  no  such  | 
ment  shall  be  permitted  or  patent  issued  \: 
such  purchaser  or  owner  of  such  land  shall 
in  the  general  land  office  a  certified  plat  of  ! 
town,  made  by  a  surveyor,  which  shall  be 
companied  by  the  affidavit  of  the  owner  of  e 
land,  corroborated  by  the  affidavit  of  five 
interested  and  credible  citizens  of  the  con 
to  the  eifect  that  a  town,  giving  its  name, 
been  located  and  established  upon  the  land. 
that  there  has  been  erected  therein,  and  is 
ing  occupied  by  bona  fide  citiz^s,  tw( 
business  and  residence  houses,  or  either, 
both." 

This  statute  wcus  nnebanged  by  the 
of  1897,  excepting  that  the  latter  act 
thorizes  the  commissioner  to  sell  detac 
lauds  at  not  less  than  $1  per  acre,  with 
the  c<xiditlaii  of  settlement. 

[1]  J.  N.  Votaw  made  the  application  ] 
vlded  under  the  statute,  and  also  the  o 
provided  therein,  and  the  court  fonnd  t 
he  forwarded  with  the  application  to  i 
chase  section  224  the  Initial  jtayment 
same. 

J.  N.  Votaw  executed  an  obllgatton  for 
deferred  payments  in  compliance  with 
law.   J.  B.  Wallace,  as  to  section  4,  did  U 
wise.    Wallace  then,  by  deed  duly  ezecni 
conveyed  to  Votaw,  wbich  deed  in  com 
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ance  with  the  law,  waa  drat  recorded  in 
Hardin  county,  and  then  duly  reflled  In  the 
general  land  office.  Votaw  received  a  patent 
as  o&slgaee  of  J.  B.  Wallace.  There  is  no 
evidence  in  the  record  to  show  that  John  H. 
Kirby  paid  the  initial  payment  for  section 
4,  and  neither  did  he  obligate  himself  in  writ- 
ing, or  otherwise,  to  pay  the  state  of  Texas 
the  sums  of  mtxiey  which  J.  N.  Votaw  and 
J.  B.  Wallace  had  obligated  themselves  to 
pay  the  state  for  said  tAvo  sections,  or  agree 
in  writing  or  orally  to  assume  the  said  obli- 
gations to  the  state. 

There  are  two  theories  with  reference  to 
the  purchase  of  this  land.  Upon  one  theory 
it  was  purchased  under  aa  agreement  made 
by  C.  M.  Votaw  as  the  agent  or  partner  of 
John  H.  Eirby,  with  his  father,  J.  N.  Votaw, 
to  the  effect  that  his  said  father  was  to  pur- 
diase,  and  did  contract  to  purchase,  this 
land  frcm  the  state  of  Texas  in  his  own 
name ;  that  the  funds  of  John  H.  Klrby  were 
to  be  used  in  the  purchase,  and  were,  in 
fact,  so  used,  but  that  the  said  purchase  was 
to  be  made  in  reality  for  John  H.  Kirby; 
that,  while  the  patents'  were  Issued  to  J.  N. 
Votaw,  the  title  was  really  to  be  held  in 
trust  for  John  H.  Kirby.  The  other  theory 
arises  under  the  testimony  of  appellee  him- 
self, who  testified  that  the  purchase  of  the 
land  and  obligations  entered  Into  by  him  for 
said  purchase  to  the  state,  and  with  refer- 
ence to  the  J.  B.  Wallace  land,  were  made 
by  blm  in  liis  own  behalf,  made  in  good  faith, 
believed  that  his  own  money  was  paying  for 
the  laud,  and  did  not  know  or  hear  anything 
to  the  contrary  until  about  the  time  this  suit 
was  filed,  and  that  C.  M.  Votaw,  his  son,  was 
his  agent  in  the  purchase  of  these  two  tracts 
of  land,  and  that  his  said  son  had  in  his 
hands  funds  belonging  to  the  said  J.  N,  Vo- 
taw, money  to  the  amount  of  many  tliousands 
vt  dollars,  and  that  he  believed  tlie  same  was 
itsed  In  the  purchase  of  the  lands,  and  had 
no  reason  to  think  otherwise  until,,  as  above 
istated,  about  the  time  this  suit  was  filed, 
aud  that  a  fraud  was  perpetrated  by  the  said 
C.  M.  Votaw  on  bis  father  and  principal. 
■NVe  will  examine  whether  under  either  of 
these  two  theories  a  trust  would  arise  in 
favor  of  John  H.  liirby. 

First,  with  reference  to  the  theory  that  C. 
M.  Votaw  obtained  these  lands  by  connivance 
wltli  his  father,  and  with  his  help,  and  using 
the  said  J.  N.  Votaw  to  make  a  false  afB- 
davit,  and  to  do  the  other  acts  and  things  nec- 
essary to  consummate  the  purchase  from  the 
state  of  Texas ;  also  that  the  said  C.  M.  Vo- 
ta-w  used  his  Said  father  to  purchase  from 
"Wallace,  and  as  such  substitute  purchaser  ob- 
tained a  patent  from  the  state  of  Texas  to 
taintself  for  the  use  and  benefit  of  John  H. 
Kirby. 

We  have  examined  the  multitude  of  aur 
tboritlea  presented  to  us  by  appellants  cor- 
erlng  every  conceivable  branch  of  the  case, 
and  they  hav^  taideed,  exhausted  the  subjoot 


of  resulting  trusts,  and  we  have  aleo-^uun: 
ined  with  care  the  authorities  presented  by 
the  appellee. 

In  the  case  of  Bastham  v.  Roundtree,  50 
Tex.  110,  Judge  Stayton  uses  the  following 
language: 

"If  this  suit  was  between  J.  BL  Roundtree 
and  the  administrator  of  Carothem'  estate,  and 
it  appeared  that  the  purchase  was  made  with 
the  money  of  J.  M.  Boundtree,  and  that  the 
deed  was  taken  in  the  name  of  Carothers  with 
intent  thereby  to  secrete  the  property,  and  there- 
by to  hinder,  delay,  and  defraud  the  creditors  of 
J.  M.  Roundtree,  there  is  no  question  that  the 
deed  would  have  to  stand,  not  only  because  the 
statute  makes  sucli  illegal  acts  binding  between 
the  parties,  but  for  the  further  reason  that  the 
courts  would  not  interfere  to  relieve  a  party 
from  bis  own  fraud.  The  main  question  Id  this 
case  is:  Do  the  same  rules  apply  as  between 
Irene  Roilndtree,  the  intended  beneficiary,  and 
the  representative  of  the  estate  of  Carothers, 
tliat  would  be  applicable  in  a  controversy  about 
the  property  between  such  representative  and 
J.  M.  Roundtree,  notwithstanding  that  Irene 
Roundtree  is,  so  far  as  the  pleadings  and  proof 
.show,  entirely  free  from  participation  in  any 
fraud  whatever?  We  are  of  the  opinion  that 
the  same  rules  must  apply.  The  deed  to  the 
property  was  made  to  Carothers,  and  the  title 
must  be  held  to  have  passed,  as  appears  upon 
the  face  of  the  deed,  unless  the  intervener  can 
sliow  a  resulting  trust  in  her  favor  arising  upon 
the  fact  that  her  father  paid  one-half  of  the 
purchase  money  therefor  for  her  benefit,  under 
circumstances  which  tiiake  the  tratuacUon  lour 
fuL  [Italics  our&]  If  one-half  of  the  purchase 
money  was  paid  by  the  father  under  such  cir- 
cumstances as  made  such  investment  for  the  ben- 
efit of  intervener  fraudulent  as  to  his  creditors, 
then  it  is  certainly  true  that  all  the  claim  she 
has  is  based  upon  a  transaction  illegal,  becau8<> 
made  to  hinder,  delay,  and  defraud  creditors, 
and  from  which  no  resulting  trust  can  spring  in 
her  favor,  althoagh  she  may  not  have  partici- 
pated in  the  fraud  and  may  not  have  had  any 
knowledge  thereof;  for  In  such'  case  she  ap- 
pears as  the  intende'd  donee  of  her  father, 
through  a  transaction  forbidden  by  law.  To  per- 
mit a  man's  children  to  recover  property  which 
he  had  fraudulently  placed  in  the  name  of  an- 
other for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors,  upon  the  ground  that  it 
was  intended  for  their  benefit,  would  bo  to  con- 
travene a  well-settled  public  policy,  and  tn  offer 
a  premium  to  dishonesty.  It  it  a  utiivertal  n»{« 
that  no  o««  «on  claim  a  ririht  through  the  fraud 
of  himtelf  or  another.  Esc  turpi  cauta  non 
oritur  actio.  No  rMuMng  trust  eon  tpring 
from  an  aet  oontrartf  to  pwoUo  poUon  or  a  stat- 
ute.   [Italics  ours.] 

Continuing,  the  court  says: 

"In  the  case  of  Murphy  v.  Hubert,  16  Pa. 
(4  Harris)  D6,  which  was  much  like  the  present 
in  its  facts,  it  was  decided  that  no  resulting 
trust  could  be  raised  through  an  act  forbidden 
by  law;  that  to  raise  such  a  trust  tlie  transac- 
tion upon  which  it  was  based  must  be  honest. 
The  rule  and  reasons  tor  the  same  are  well 
stated  in  the  case  above  referred  to.  The  rule 
is  thus  stated  by  an  elementary  writer:  'As  a 
general  rule,  a  contract  or  agreement  cannot  be 
made  the  subject  of  an  action  if  it  be  impeach- 
able on  the  ground  of  dishonesty,  or  as  being  op- 
posed to  public  policy.  If  it  be  either  contra 
bonos  mores,  or  forbidden  by  this  law.  In  an- 
swer to  an  action  founded  on  sucli  an  agreement 
the. maxim  may  be  urged,  "Kx  malcficio  non  or- 
itur actio."  A  contract  cannot  arise  out  of  an 
act  radically  vicious  and  illegal;  those  wbo 
come  into  a  court  of  justice  to  seek  redress  must 
come  with  clean  hands,  and  must  disclose  a 
transaction  warranted  by  law;  and  it  is  quite 
clear  that  *  court  of  Justus  can  give  no  .susbe- 
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nance  to  the  enforcement  of  contracts  which  the 
law  of  the  land  has  interdicted.'  •  •  •  Such 
being  the  principles  applied  to  contracts,  the 
rule  loses  nothing  of  its  force  when  applied  to 
a  case  in  which  a  party  seeks  to  base  a  right 
npon  a  presumption  founded  upon  an  act  for- 
bidden alike  by  good  morals  and  the  law  of  the 
land.  The  proposition  contended  for  by  the 
appellee,  and  sanctioned  by  the  court  below  in 
the  charges  given  and  refused,  is,  in  effect,  that 
if  J.  M.  Roundtree,  with  his  own  funds,  paid 
one-half  of  the  purchase  money  and  had  the  deed 
made  to  Carotners  with  intent  to  defraud  bis 
creditors,  that  the  courts  of  the  country  will  per- 
mit proof  of  these  facts  to  be  made,  and  then 
presume  and  enforce  a  right  growing  out  of  the 
same  in  favor  of  the  daughter.  Su<£  a  proposi- 
tion cannot  be  maintained." 

A  great  elemeatary  writer  bas  the  follow- 
ing to  say: 

"If  a  volimtary  conveyance  is  made  for  some 
illegal  or  fraudulent  purpose,  whether  it  is  com- 
mon-law or  a  modem  conveyance,  no  trust  will 
r^ult  to  the  grantor,  for  the  reason  that  the 
rules  of  law  cannot  be  used,  controlled  or  avoid- 
ed by  parties  with  the  fraudulent  intent  to  do 
that,  indirectly,  which  they  cannot  do  direct- 
h"     1  Perry  on  Trusts  (6th  Ed.)  {   165,  p. 

In  the  case  of  Miller  et  aL  t.  Davis,  60  Mo. 
673,  the  court  aaya: 

"The  facts  stated  in  this  petition  are,  substan- 
tially, that  the  defendants  father,  under  the 
laws  of  Congress,  had  entered  all  the  40-acrc 
tracts  of  land'  he  was  entitled  to  enter,  and,  not 
being  able  to  enter  the  40  acres  in  dispute  in 
his  own  name,  made  the  entry  in  the  name  of  his 
infant  b<»i,  the  defendant.  The  petition  then  al- 
leges that  the  father  sold  and  conveyed  this  40 
acres  to  the  plaintiff,  and"  asked  that  the  title 
be  "divested  oat  of  the  infant  and  invested  in 
the  plaintiffs." 

Continuing,  the  court  says: 

"It  is  a  well-settled  principle  of  equity  Juris- 
prudence that  in  general,  when  one  person  pays 
the  purchase  money  for  land,  and  the  title  is 
conveyed  to  another,  a  trust  results  in  favor  of 
the  party  who  paid  for  the  land.  But,  where 
such  purchase  is  made  in  fraud  of  an  existing 
statute  and  in  evasion  of  it»  exprets  proviaiont 
[italics  ours],  no  trust  can  result  in  favor  of  the 
party,  who  is  guilty  of  the  fraud.  There  is  no 
pretense  here  that  the  plaintiffs  are  innocent 
purchasers.  They  make  no  such  allegation  in 
the  petition.  They  occupy  the  precise  relation 
to  the  defendant  that  was  held  by  their  assignor, 
and  boldly  assert  that  he,  in  order  to  obtain 
this  tract  of  land  from  the  United  States,  used 
the  name  of  his  infant  son,  because  he  could 
not  make  the  entry  in  his  own  name,  having  al- 
ready entered  as  many  40-acre -tracts  as  he  was 
entitled  to  by  the  laws  of  the  United  States. 
His  act  in  making  this  entry  was  against  public 
policy.  Under  the  facts  as  stated  in  the  peti- 
tion, no  trust  resulted  to  the  father ;  and  as  be- 
tween him  and  his  assignees  and  the  son  a  court 
of  equity  cannot  disturb  the  title." 

In  the  case  of  Rogers  v.  Blackshear,  128 
S.  W.  938,  it  is  said: 

"The  legal  title  was  in  A.  O.  Bogers  by  virtue 
of  the  patent.  Appellee  seeks  to  ingraft  upon 
the  legal  title  an  equitable  title  in  himself,  aris- 
ing out  of  agreements  between  himself  and  Mrs. 
Christion,  and  between  himself  and  A.  C.  Rog- 
ers, whereby  they  were,  for  him,  to  settle  upon 
and  occupy  the  land  for  the  three  years  required 
by  law,  and  thus  enable  him  to  acquire  a  title 
as  an  actual  settler.  This  he  could  not  do,  and 
no  title  would  have  ever  issued  to  appellee  upon 
the  true  facts  as  found  and  as  shown  by  the 
Undisputed  evidence.  It  was  only  by  perpetra- 
tion of  a  fraud  upon  the  state,  ty  false  swear- 
ing [italics  ours],  that  appellee  conU  have  ever 


expected  to  procure  a  title  to  the  land.  The  of- 
fer by  the  state  was  of  a  d<mation  of  160  acres 
of  land  to  every  married  man  or  head  of  a  fam- 
ily who  should  settle  upon  it  and  actually  oc- 
cupy it  for  a  home  for  the  time  required  by  law. 
It  did  not  admit  vicarious  occupancy  by  any 
person  other  than  the  occupant  or  his  assignee 
of  the  right  acquired" — citing  Cravens  v.  Brooke, 
17  Tex.  273;  Turner  v.  Ferguson,  58  Tex.  10; 
De  Montel  v.  Speed,  63  Tex.  343 ;  Burleson  v. 
Durham,  46  Tex.  166 ;  Calvert  v.  Ramsey,  59 
Tex.  49i 

In  the  case  of  Brown  t.  Brown,  reported 
in  132  8.  W.  887,  It  is  said: 

"Appellant,  in  assigning  error  to  the  conrt't 
peremptory  charge,  presents  two  contentions: 
First,  that  by  virtue  of  the  premises  he  had  an 
equitable  title  to  an  undivided  one-half  interest 
in  the  land  sued  for;  or,  if  not,  that  he  was 
entitled  to  the  specific  performance  of  the  con- 
tract sued  upon.  We  think  both  contentions 
must  be  overruled.  While  ordinarily  a  bond  for 
title,  as  appellant  urges  the  contract  to  be,  is 
such  equitable  title,  as  in  this  state  will  au- 
thorize a  recovery  for  lands,  the  only  way  by 
which  title  to  school  lands  can  be  secured  is  by 
an  original  or  substitute  purchase  from  the 
state,  accompanied  with  actual  settlement  and 
continued  occupant^.  It  is  not  contended  tliat 
appellant  at  any  tune  ever  settled  npon  or  oc- 
cupied the  lands  in  controversy  as  his  home. 
His  occupancy,  if  any,  was  merely  incidental  to 
his  business  as  a  member  of  a  ranching  firm 
with  his  brother,  and  to  ^ve  the  contract  the 
legal'  effect  insisted  upon  is,  we  think,  to  vio- 
late the  spirit,  if  not  the  letter,  of  our  school 
land  law.  Joe  Brown,  under  the  statute,  was 
authorized  to  accept  the  transfer  and  make  set- 
tlement and  occupancy  of  the  lands  in  contro- 
versy, but  his  only  standing  or  right  was  that 
of  a  substitute  purchaser.  As  such,  he  was  re- 
quired under  the  law  to  make,  not  only  tl^ 
familiar  affidavit  of  settlement  and  occupancy. 
but  aiao  to  stoear  that  he  was  huj/ing  (Ae  land 
for  his  home,  and  that  he  was  not  acting  in  col- 
lusion with  others  for  the  purpose  of  buyittg  the 
land  for  any  othor  parson  or  corporation,  and 
that  no  persons  or  corporations  were  interested 
in  the  purchase  save  himself.  [Italics  ours.) 
Revised  Statutes  1895,  art  4292.  The  contract 
therefore,  assuming  it  to  have  been  drUverod 
and  to  have  been  made  for  the  purpose  insisted 
npon  bjr  appellant,  contemplated,  not  only  the 
acquisition  of  title  by  Charley  Brown  without 
the  required  settlement  and  occupancy,  bvt  also 
perjury  on  the  part  of  his  brother,  Joe  Brotcn. 
and  ftuls  within  that  class  of  contracts  that  the 
courts  uniformly  refuse  to  enforce.  [Italics 
ours.]  See  Anderson  v.  Carkins.  135  V.  S. 
483  [10  Sup.  Ct.  905,  34  L.  Ed.  272].    •    •    • 

"Appellant  insists  that  no  one  but  the  state 
can  raise  the  Question  of  fraud,  and  that  this 
court  has  upheld  bonds  for  title,  citi^,  amone 
others,  the  leading  cases  of  Iiogan  t.  Currv  [95 
Tex.  664]  69  S.  W.  129;  Underwood  v.  'King 
1102  Tex.  661]  119  S.  W.  298;  Witcher  v. 
Wiles  [33  Tex.  Oiv.  App.  69]  76  S.  W.  889.  We 
think  the  present  case,  however,  distinguishable 
from  those  mentioned,  in  that  the  bond  for  title 
upheld  in  Witcher  v.  Wiles  was  executed  after, 
and  not,  as  here,  at  the  time  or  before,  the  title 
had  vested  in  the  party  sought  to  be  charged. 
Its  performance  required  nothing  inconsistent 
with  the  affidavits  necessary  to  be  made  under 
the  school  land  law,  and  the  decision  in  Logoa 
V.  Ourry,  we  think,  is  without  application.  In 
the  case  last  referred  to  an  independent  party 
sought  to  destroy  the  title  of  Logan  because  of 
alleged  collusion  between  Logan  and  his  ven- 
dor; but  here  a  party  is  seeking  the  aid  of  the 
eourts  to  enforce  a  collusive  contract,  witidt 
presents  an  altogether  different  qneetioii.'' 

In  the  case  of  Perry  t.  Martin.  180  8.  W. 
1148,  tbe  court  aaya: 
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"This  tesdinony  woold  show  that  whatever  ti- 
tie  waa  acqnired  by  Martin  to  the  land  In  con- 
trovemy  was  ac<}iiired  under  an  a^ecment  to 
hold  the  same  in  trust  for  Perry,  but  the  objec- 
tion interposed  was  to  the  effect  that  the  agree- 
ment throughout  was  illegal,  and  therefore  the 
court  should  not  giTe  effect  to  it.  It  is  dear 
that  the  agreement  between  Harper  and  Perry, 
assuming  it  to  have  been  made  aa  alleged,  con- 
templated the  acquisition  by  Perry  of  the  title 
to  si:Ao<d  land  without  the  required  settlement 
and  occupancy,  and  that,  in  violation  of  law. 
Harper  should  purchase  land  for  the  benefit  of 
Perrjr  and  tuake  vMdavit  that  he  v>at  not  pur- 
chasing the  tamejor  any  other  peraon.  [Italics 
ours.]  •  *  •  The  contracts  alleged  to  have 
been  made  by  the  substitute  purchasers  succeed- 
ing said  Harper  are  based  upon  the  original  il- 
'  legal  contract,  and  provide  for  carrying  the 
same  out  in  further  disregard  of  the  laws  of  the 
state.  The  courts  will  leave  such  parties  to  such 
collusive  contracts  in  the  position  it  finds  them, 
and  it  must  therefore  be  held  that  no  error  was 
committed  in  refusing  to  permit  evidence  of  such 
contracts  to  be  adduced.'' 

We  believe  that  the  doctrine  annotmoed  In 
the  above  cases  Is  sound  doctrine,  and  should 
be  followed.  We  believe  that  equity  follows 
the  law,  and  that  In  a  case  like  the  present,  if 
G.  M.  Yotaw  testified  the  truth  with  reference 
to  these  matters,  no  trust  would  arise  and 
follow,  even  though  the  money  of  John  H. 
Klrby  was  entirely  used  In  the  purchase  of 
the  land,  under  the  circumstances  as  related 
by  him. 

[2]  On  the  other  hand,  if  J.  N.  Votaw 
speaks  the  truth,  and  the  court  found  he  did, 
the  purchase  was  made  by  him,  the  affidavit 
was  made  In  good  faith  by  him,  the  money 
was  tn  the  bands  of  his  son  and  his  agent  to 
pay  for  same,  he  says  be  Igofiw  nothing  of 
John  H.  Klrby  in  the  transaction,  and  had  no 
reason  to  believe  that  the  said  Klrby  had 
any  Interest  in  the  transaction,  but  that  both 
of  these  purchases  were  made  by  him  for 
himself,  and  the  court  found  that  the  first 
paymmt  on  section  224  accompanied  the  a£B- 
davit,  and  was  made  by  the  said  J.  N.  Votaw. 
The  said  J.  N.  Votaw  further  testified  that 
he  himself  bought  sectlcm  No.  4  H.  T.  &  B. 
from  Wallace;  that  he  bought  It  for  himself: 
that  the  remaining  payments  to  the  state  of 
Texas  were,  as  he  believed,  mnde  with  his 
money;  at  least  that  bis  said  son,  C.  M. 
Votaw,  had  the  funds  necessary  to  make  said 
payment  In  hla  hands  and  was  acting  as  his 
agent  in  the  matter,  and  looking  after  the 
same. 

If,  therefore,  It  can  be  said  with  any  rea- 
sonable degree  of  certainty  whose  particulac 
money  was  used  In  the  purchase  of  Wallace 
land,  whether  J.  N.  Votaw's  or  John  H.  Klr- 
by**,  we  do  not  believe  that  a  trust  would 
result  from  the  facts  as  above  given  with 
reference  to  said  section  No.  4.  There  are 
reascMis  in  the  record  more  or  less  plausible 
from  which  it  may  be  inferred  that  the  testi- 
mony of  C.  M.  Votaw  on  account  of  the 
friendly  relations  which  seem  to  exist  and 
wbldt  have  existed  between  him  and  John 
H.  Klrby,  and  the  unfriendly  relations  which 
seem  to  exist  between  him  and  his  father, 


be  being  the  only  person  perhaps  that  defi- 
nitely knows  whoee  money  was  used  to  make 
said  purchases,  which  indicate  that  possibly 
he  might  be  tempted  to  favor  the  one  and  be 
against  the  other  in  his  statements  with  ref- 
erence to  said  matter.  At  least  the  testi- 
mony which  has  been  set  out  for  that  purpose 
shows  uncertainty  with  reference  to  the  mat- 
ter of  whose  funds  were  used  in  both  of  said 
purchases,  but.  In  view  of  the  fact  that  the 
court  found  that  J.  N.  Votaw  was  not  a  party 
to  any  connivance  or  Illegal  transaction  Of 
agreement  by  which  be  was  to  acquire  said 
lands  for  John  H.  Klrby,  and  further  found 
that  the  said  J.  N.  Votaw  forwarded  tbe  In- 
itial paym^it  for  sectlMi  224,  H.  &  T.  C,  and 
that  in  the  purchase  of  the  Wallace  land  C. 
M.  Votaw  was  the  agent  of  J.  N.  Votaw,  and 
that  he  relied  on  him  to  protect  his  Interests, 
and  that  J.  N.  Votaw  In  fact  and  In  truth 
iMmght  tbe  land  himself  from  the  said  Wal- 
lace, and  that  his  said  son  was  instructed 
by  him,  said  J.  N.  Votaw,  to  finish  said  pur- 
chase of  said  section  4,  and  In  view  of  tbe 
further  fact  that  Wallace  did  convey  this  sec- 
ti<Mi  to  plaintl/I,  all  of  which  Is  amply  sus- 
tained by  the  evidence.  It  would  be  reasonable 
to  infer,  inasmuch  as  G.  M.  Votaw  did  not 
return  any  of  appellee's  money,  which  be 
had  on  hand,  that  he  used  a  part  of  same  in 
the  purchase  of  said  land. 

At  any  rate,  as  said  before,  the  testimony 
Is  not  clear,  as  It  should  be,  tn  order  to  create 
a  resulting  trust,  and  la  far  from  satisfactory 
to  this  court,  as  it  seems  to  Iiave  been  un- 
satisfactory to  the  court  below.  We  are  per- 
suaded to  believe  that  the  court  below  was 
justified  In  his  findings  of  fact,  except  with 
reference  to  John  H.  Klrby's  money  being 
used  for  the  purchase  of  these  two  sections 
of  land.  To  our  minds,  as  above  Indicated, 
this  Is  an  exceedingly  doubtful  proposition. 

Therefore  we  conclude  that  tbe  action  of 
the  court  below  is  correct  in  finding  that  the 
appellants  showed  no  title  to  either  of  the 
trusts  of  land  sued  for,  and  that  the  evidence 
was  insufficient  to  establish  that  appellee 
held  either  of  said  tracts  in  trust  for  John  H. 
Klrby,  or  for  any  other  person  or  corporation, 
and  Is  correct  in  the  f urth»  finding  that  the 
plaintiff  showed  both  the  legal  and  equitable 
title  in  himself,  and,  while  so  owning,  the  ap- 
pellants wrongfully  cut  and  removed  tha 
timber  therefrom  to  the  value  of  |S,083.70. 
We  agree  with  appellants  that  under  tbe 
fttcts  In  tills  case  the  judgment  of  the  court 
below  with  reference  to  the  value  of  the 
timber  was  correct,  and  the  cross-assignments 
of  appellee  are  overruled. 

Wbat  has  been  said  wltb  reference  to  tbe 
first  assignment  covers.  In  our  opinion,  the 
entire  case.  Therefore  the  said  first  assign- 
ment of  error  and  all  the  remaining  assign- 
ments of  appellants  are  overruled.  It  Is  the 
oplolou  of  this  court  that  there  was  no  error 
in  the  judgment  of  the  lower  court,  and  that 
the  sume  should  be  In  all  tUngs  alQnned. 

It  Is  so  ordered. 
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TEXAS  &  P.  RY.  CO.  v.  BAKER.    (No.  1535.)» 

(Oourt  of  Civil  Appeals  of  Texas.    Tezarkana. 
Dec.  SO,  1915.    On  Motion  for  Re- 
hearing, Jan.  2T,  1916.) 

1.  Cabbiebs  ®=32S3(2)— Cabbiaoe  or  Passen- 
OERft— Violation  or  Sepabate  Coach  Law 
— Statute. 

Under  Vernon's  Sayles'  Ann.  Olv.  St.  1914, 
art  6753,  providing  tliat  conductors  riiall  have 
authority  to  refuse  any  passenger  admittance  to 
any  coach  or  compartment  in  vphich  hn  is  not 
entitled  to  ride  under  the  provisions  of  the  sepa- 
rate coach  law  (Vernon's  Snyles'  Ann.  Civ.  St 
1914,  arts.  6746-6753),  that  it  shall  be  hia  duty 
to  remove  from  a  car  any  passenger  not  entitled 
to  ride  therein,  and  that,  upon  his  refusal  to  do 
80  knowingly,  he  shall  be  punished,  a  railroad 
is  not  relieved  of  liability  for  the  consequences  to 
a  passenger  of  its  conductor's  failure  to  separate 
white  and  negro  passengers;  the  duty  being  im- 
posed upon  the  conductor  as  such. 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  f§  1121,  1122;   Dec.  Dig.  «=.283(2).] 

2.  Cabbiebs  «=>283(2)— Carbiage  of  Fasbew- 

OBBS— VlOIiATION    OF    SEPABATE   CoAOH  I/AW 

— Liability  of  Road — Statute. 

Where  the  servants  of  a  railroad  knew,  or 
by  the  exercise  of  due  care  might  have  known, 
that  a  white  man  was  in  a  negro  coach,  in  vio- 
lation of  the  separate  coach  law,  and  was  negli- 
gent in  not  removing  such  white  person  from 
the  coach,  the  road  was  liable  for  injuries  in- 
flicted by  him  upon  a  negro  passenger. 

[EM.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §§  1121,  1122 ;   Dec.  Dig.  <S=»283(2).] 

3.  Appeal  and  E^rob  «=>548(5)— Presbbva- 
noN  OF  Exceptions— RuLiNo  on  Evidbnok. 

To  take  advantage  on  appeal  of  the  wrong- 
ful admission  of  evidence  over  objection,  a  bill  of 
exceptions,  dnly  approved  by  the  trial  court 
must  have  been  preserved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2436;  Dec.  Dig,  «=»548(6).] 

On  Motion  for  Rehearing. 

4.  Cabbiebs  «s»284(l)— Cabbiaob  of  Passen- 
OEBS— IniTuby  to  Passenger— Liability  of 
Road. 

A  railroad  whose  white  passenger  assaulted 
plaintiff's  negress  wife  was  not  liable  therefor, 
aside  from  the  separate  coach  law,  unless  the 
road  should  have  reasonably  foreseen,  in  time 
to  have  prevented  the  assault,  that  the  white 
person  would  commit  it. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Gent  Dig.  »§  1125,  1127 ;  Dec.  Dig.  <S=>284a).] 

5.  APPEAI.  and   EbROB  «S>1004(1) — HABirLESB 

Bbeob— Instruction. 

In  an  action  against  a  railroad  for  injuries 
to  a  negress,  passenger  in  a  coach  for  blacks, 
when  a  white  passenger  therein  assaulted  her, 
where  it  conclusively  appeared  that  one  of 
the  road's  employ6s  knew  that  white  men  were 
in  the  coaches  for  blacks,  error  in  an  instruction 
that  under  the  separate  cojich  law,  the  road  owed 
the  duty  to  exercise  a  high  degree  of  care  to  dis- 
cover that  white  passengers  were  in  the  negro 
coach  was  harmless. 

[Ed.  Note. — E"or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4219 ;   Dec.  Dig.  <S=>1064(1),] 

6.  Cabbiebs  <S=»321(4)— Cabbiaoe  of  Passen- 
gers-Violation OF  Separate  Coach  Law 
—Instruction. 

In  an  action  against  a  railroad  under  the 
separate  cooch  law  for  injuries  suffered  by  plain- 
tiff's wife,  a  negress,  riding  in  a  coach  for  blacks, 
when  assaulted  by  a  white  person  therein,  in- 
structions authorizing  a  finding  against  the  road 


if  '^ts  agents  and  servants"  knew  tiiat  a  wl 
passenger  was  in  the  negro  coach,  were  not 
roneous  becanse  of  testimony  that  an  empl 
of  the  road  in  no  way  connected  with  the  opt 
tion  of  the  train  was  on  it  at  the  time  of  the 
sault,  where  such  employe's  testimony  was  t 
he  had  been  an  employ^,  but  was  not  work 
the  day  of  the  assault  and  at  the  time  of 
trial,  three  years  later,  was  still  an  employe 
[Ed.  Note. — For  other  cases  see  Carri 
Dec.  Dig.  <8=»321(4).] 

Hodges,  J.,  dissenting. 

Appeal  from  District  Court,  Bed  Rl 
County ;  Ben  H.  Denton,  Judge. 

Suit  by  Arcble  Baker  against  the  Texa 
Padflc  Railway  Company.  Prom  a  Judgni 
for  plalntur,  defendant  appeals.    AfBrme* 

See,  also,  168  S.  W.  263. 

Appellee's  .wife,  a  negress,  while  a  pas: 
ger  on  a  coa<^  assigned  to  negroes  in  on< 
appellant's  trains,  was  assaulted  with  a  w 
ky  Iwttle  and  setrerely  injured  by  a  wl 
passenger  named  Melton  then  In  said  co 
in  violation  of  the  "separate  coach  Is 
Artldea  6746  to  6753,  Vernon's  Statutes, 
a  former  appeal  of  the  case  a  JudgmenI 
fayor  of  appellant  was  reversed  becaus* 
error  of  the  trial  court  in  excluding  cert 
testimony  offered  by  appellee.  On  that  t 
the  court  below,  in  effect,  as  stated  In 
opinion  reversing  the  judgment,  Instmi 
ttke  Jury  to  find  for  appellee — 
"if  they  believed  his  wife  was  assaulted  ani 
jured  as  alleged  in  his  petition  and  furtbei 
lieved  that  such  assault  might  reasonably  I 
been  anticipated  and  guarded  against  by 
pellee's  (appellant's)  employes  in  charge  of 
train  by  tiie  exercise  of  a  high  degree  of 
on  their  part  unless  they  l>elieve  that  apprll: 
(appellee  s)  wife  used  insulting  words  to  M( 
which  were  calculated  to  and  did  provoke  hi 
assault  her,  and  that  in  using  such  words 
was  guilty  of  negligence,  in  which  event 
should  find  for  appellee  (appellant)." 

With   reference   to   such   Instruction 
court,  In  remanding  the  case,  said : 

"In  view  of  the  allegations  in  ttie  petitioi 
ferred  to,  the  testimony,  and  the  statute  1 
which  we  have  quoted,  we  think  tiie  court 
stead  of  instructing  the  jury  as  he  did,  sh 
have  told  them,  in  effect,  to  find  for  appe' 
(appellee)  if  they  believed  appellee  (appel 
knewj  or  in  the  exercise  of  the  high  degrc 
care  it  owed  to  tiis  wife  should  have  known. 
Melton  and  his  companions  were  in  the  coac! 
signed  to  negroes,  unless  they  also  t>elieved 
appellant's  (appellee's)  wife  by  her  own  wi 
ful  conduct  towards  Melton  provoked  him  ti 
sault  her,  and  that  but  for  such  conduct  oi 
part  be  would  have  not  assaulted  her." 

On  the  trial  resulting  In  the  Judgniei 
appellee's  favor  for  the  sum  of  $500  as 
damages  he  was  entitled  to  recover  of  ai 
lant,  from  which  this  appeal  Is  proseci 
the  pleadings  and  testimony  were  not  n 
rlally  different  from  what  they  were  on 
other  trial,  and,  having  been  sufficiently ; 
ed  In  the  opinion  disposing  of  the  formei 
peal,  which  will  be  found  In  168  S.  W. 
will  not  be  restated  here. 

On  the  last  trial  the  court  Insdncted 
Jury  as  follows: 


C=3Far  other  cases  see  same  loplc  and  KBV-NUMBBR  in  all  Key-Numbered  DIgesU  and  Indaxaa 
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"If  joii  bdieve  from  the  erldence  that  plain- 
tiffB  wife,  whUi  die  was  a  paasenger  on  one  of 
defendanra  paaseneer  trains  at  the  time  and 
place  alleged  in  plEtlntitTs  petition,  was  assault- 
ed b?  a  fellow  passenger  and  injured  as  substan- 
tial!; set  out  u  plaintiff's  petitioB,  and  if  yon 
further  believe  that  such  asaault  was  committed 
by  a  white  passenger  whidi  defendant,  its  agents 
aod  servants,  knew,  or  in  the  ezereise  of  that 
high  degree  of  care  required  by  law  might  havA 
known,  was  in  the  eoech  amigned  to  nagroes, 
then,  if  yon  so  find,  you  will  find  a  verdict  for 
the  plaintiff  and  assess  his  dnmnges  in  accord- 
ance with  instructions  hereinafter  given  yon, 
unlesa  you  find  for  the  defendant  npon  snbse- 
quent  instructions  contained  in  this  charge. 

"(4)  On  the  other  hand,  if  you  find  from  the 
evidence  that  the  defendant,  its  agents  and  em- 
ployes, did  not  Vnow  of  the  presence  of  such 
white  passengers  in  the  coach  assigned  to  ne- 
groes,  and  tliat  by  the  exercise  of  the  high  de- 
gree of  care  required  by  law  they  could  not  know 
it,  then  yoa  will  return  a  verdict  for  tlie  de- 
fendant." 

Tbe  teatlniony  was  sufficient  to  support 
fiodings  Involved  In  ttie  verdict  and  judg- 
ment, and  therefore  we  find:  (1)  That  ap- 
pellee's wife  was  a  negress ;  (2)  that  without 
fault  on  ber  part,  while  she  was' a  passenger 
iu  a  coach  assigned  to  negroes  in  one  of  ap- 
pellant's trains,  she  was  wrongfully  assault- 
ed and  severely  Injated  by  one  Melton,  a 
white  man,  who  was  then  unlawfully  tu  said 
coach;  (8)  that  appellant's  agents  and  em- 
ployes in  charge  of  the  train  knew,  or,  If 
they  did  not,  bad  they  exercised  due  care 
would  have  known,  that  said  Melton  was  In 
«ald  coach;  (4)  that,  knowing,  or  being 
chargeable  with  knowledge,  that  said  Melton 
was  in  aaid  coach,  appellant's  said  agents 
and  employes  were  guilty  of  negligence  in 
falling  to  remove  him  therefrom;  and  (5) 
that  appellee,  as  the  result  of  such  injury  to 
bis  wife,  suffered  damages  In  the  sum  found 
by  the  Jury. 

Geo.  Thompson,  of  Dallas,  and  Head,  Dil- 
lard.  Smith,  Maxey  &  Head,  of  Sherman,  for 
appellant.  Chambers  &  Black,  of  Clarksvllle, 
for  appellee. 

WILI/SON,  O.  X  (after  stating  the  facts 
as  above).  It  is  Insisted  that  the  third  and 
fourth  paragraphs  (set  out  in  the  statement 
above)  of  the  trial  court's  charge  to  the  jury 
were  erroneous — 

"in  that  in  said  charge  liability  is  imposed  upon 
the  defendant  if  it  knew,  or  in  the  exercise  of  a 
high  degree  of  care  'could  have  known,  of  the 
presence  of  white  passengers  in  the  colored 
coach,  in  that  said  charge  makes  a  violation  of 
the  separate  coach  law  as  applied  to  a  case  of 
this  kind  negligence  per  se,  and  makes  a  viola- 
tion of  the  separate  coach  law  the  proximate 
canse  of  plaintiff's  wife's  injuries  without  ref- 
erence to  whether  or  not  defendant  oouid  have 
anticipated  and  prevented  the  assault" 

It  was  not  contended  by  appellee  that  ap- 
pellant bad  failed  to  comply  with  the  provi- 
sion In  the  "separate  coach  law"  which  re- 
quired it  to  provide  separate  coaches  and 
oompartments  for  the  accommodation  of  white 
and  negro  paesengers.  The  contention  was 
that  appellant,  having  compiled  with  the  re- 
gulrauent  of  the  l«w  ia  that  respect,  failed 


to  comply  yrtOk  tb»  prvrUHtm  thmeeot  in  ar- 
ticle 6753,  Vernon's  Statutes,  which  required 
it  to  remove  therefrom  white  passengers  it 
unlawfully  permitted  to  enter  the  ooach  It 
had  provided  for  negro  passengers.  Said 
article  6758  is  as  follows: 

"Conductors  of  passenger  trains,  street  cars,  or 
internrban  lines,  provided  with  separate  coaches, 
shall  have  authority  to  refuse  any  passenger  ad- 
mittance to  any  coach  or  compartment  in  which 
they  are  not  entitled  to  ride  under  the  provisions 
of  this  law ;  and  the  conductor  in  charge  of  the 
train  or  street  car,  or  interurban  car,  shall  have 
authority,  and  it  shall  be  his  duty,  to  remove 
from  a  coach  or  street  car,  or  internrban  car, 
any  passenger  not  entitled  to  ride  therein  under 
the  provisions  of  this  chapter,  and  upon  his  re- 
fusal to  do  so  knowingly  shall  be  punished  as. 
provided  in  the  Penal  Code  of  this  state.'' 

[11  The  fact  that  the  duty  of  enforcing  a 
compliance  with  the  lequirement  of  the  law 
was  imposed  upon  Its  conductor  did  not  re- 
lieve appellant  of  liability  for  the  consequenc- 
es to  a  passenger  of  a  failure  to  separate 
white  and  negro  passengers.  The  duty  was 
imposed  npon  the  conductor  as  such  and  not 
otherwise.  Railway  Co.  t.  Ritchel,  148  Ky. 
701,  147  S.  W.  418,  41  L.  B.  A.  (N.  8.)  958, 
Ann.  Cas.  1913E,  517.  In  the  case  dted  the 
Supreme  Court  of  Kentucky,  with  reference 
to  a  statute  not  materially  different  from 
our  own,  said: 

"The  whole  purpose  of  the  separate  coach  law 
is  to  require  a  carrier  not  only  to  provide  sepa- 
rate coadies  for  colored  and  white  passengers, 
but  to  see  that  the  law  is  made  effective  by 
assigning  the  passengers  to  the  coaches  to  which 
they  belong.  While  it  is. true  that  the  statute 
imposes  a  penalty  on  the  conductor  for  a  failure 
of  duty  in  this  respect,  this  in  no  wise  relieves 
the  carrier  of  its  responsibility  under  the  law. 
In  making  the  conductor  liable  to  a  fine  for  fail- 
ure of  duty,  the  purpose  of  the  lawmakers  was 
to  render  the  act  more  effective.  The  duty  of 
assigning  passengers  to  the  proper  coaches  is  not 
imposed  upon  the  conductor  individually,  but  is 
Imposed  npon  him  as  the  condtictor  of  the  train. 
In  other  words,  it  is  only  because  of  the  position 
that  he  occupies  that  the  statute  imposes  upon 
him  a  penalty  for  a  failure  of  duty.  In  execut- 
ing the  statute,  or  in  failing  to  execute  it,  he  acts 
as  the  agent  or  the  representative  of  the  rail- 
road company,  and  the  doctrine  of  respondeat 
superior  necessarily  applies." 

[2]  If,  as  unquestionably  .was  true  under 
the  drcumstances  shown  by  the  testimony,  it 
was  a  violation  of  law  for  Melton  and  hla 
companions  to  be  in  the  negro  ooach,  and  if, 
as  seems  to  us  to  be  true,  appellant  owed 
to  appellee's  wife  the  duty  to  see  to  it  that  the 
law  was  not  so  violated,  then  it  follows,  we 
think,  that  appellant  was  guilty  of  negligence 
in  not  removing  Melttm  from  the  coach,  If 
its  agents  and  servants  in  charge  of  the 
train  knew,  or  by  the  exercise  of  the  care 
it  owed  to  apptilee's  wife  as  a  pass^iger  they 
might  have  known,  be  was  in  the  ooach. 
Therefore  .we  are  of  opinion  the  trial  court 
did  not  err  when  be  Instmcted  the  Jury  to 
that  effect.  It  ia  clear  Melton  would  not 
have  been  in  the  n^nro  coach  had  appellant, 
In  compliance  witii  the  requirement  of  the 
law,  refused  to  admit  blm  thereto,  or,  having 
uitlawf ully  admitted,  bad  removed  him  there- 
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from ;  and  it  Is  clear  if  Melton  had  not  been 
In  the  coach  appellee's  wife  wonld  not  have 
suffered  the  injury  Inflicted  ni>on  her.  When 
it  is  remembered  that  the  main  object  the 
Legislature  had  In  view  in  enacting  the  sep- 
arate coach  law  was  to  prevent  "the  frequent 
disturbances  [upon  railroad  trains]  arising 
between  the  two  races,  resulting  often  in  se- 
rious injuries  being  inflicted  by  the  one  or 
the  other"  (Qulnn  v.  RaUway  Co.,  98  Ky.  231, 
32  S.  W.  742),  we  think  It  should  be  held  that 
the  trial  court  had  a  right  to  tell  the  jury,  as 
he  did  in  effect  in  the  Instructions  complain- 
ed of,  that  appellant  should  have  anticipated 
the  consequences  which  resulted  to  appellee's 
wife  from  its  failure  to  comply  .with  the 
law. 

"Where  the  conductor  or  those  manaRlntr  the 
train,"  said  the  conrt  in  the  case  cited  above, 
"knows  that  one  is  in  the  wrong  car,  it  is  his 
dul^  to  expel  him,  and,  by  consentiiig  to  his  re- 
maining, Uie  company  becomes  responsible  for 
his  conduct  so  long  as  he  does  remain." 

We  do  not  think  the  conclusions  we  bare 
reached  are  in  conflict  with  those  reached  in 
the  cases  cited  by  appellant.  The  point  de- 
cided in  EaUway  Co.  v.  Brown,  158  S.  W.  259, 
was  ttiat  it  was  not  a  violation  of  the  sepa- 
rate coach  law  for  a  city  marshal  in  the  dls- 
ctiarge  of  his  official  duties  to  go  into  a  negro 
coach  within  the  city  limits.  The  point  de- 
cided in  Norwood  v.  Railway  Co.,  12  Tex. 
Olv.  App.  560,  34  8.  W.  180,  was  that  a  negro 
passenger  who  failed  to  show  that  be  was 
thereby  damaged  was  not  entitled  to  recover 
against  a  railroad  company  because  of  its 
failure  to  provide  for  his  color  a  coach 
"equal  in  ail  points  of  comforts  and  con- 
venience" to  the  one  provided  for  the  white 
passengers.  In  Segal  v.  Railway  Co.,  35  Tex. 
Civ.  App.  517,  80  S.  W.  233,  the  plaintiff,  a 
white  woman,  while  a  passenger  in  a  coach 
provided  for  wiiite  persons,  was  assaulted  by 
a  negro.  The  negro  was  not  a  passenger, 
and  the  court  properly,  we  think,  held  that 
the  separate  coach  law  was  inapplicable  to 
the  case.  In  Prokop  v.  Railway  Co.,  34  Tex. 
Civ.  App.  520,  79  S.  W.  101,  the  plaintifT,  a 
white  woman  and  a  passenger,  while  in  the 
waiting  room  of  the  defendant's  depot,  was 
asasulted  by  a  negro.  The  point  decided 
was  that  the  failure  of  the  railway  company 
to  have  the  waiting  room  lighted  was  not 
the  proximate  cause  of  the  injury  to  the 
plaintiff.  In  Railway  Co.  v.  Smith,  133  S. 
W.  695,  where  the  plaintiff,  a  woman,  wbOe 
in  the  waiting  room  of  the  defendant's  depot 
was  injured  by  boys  engaged  in  a  scoiSe,  it 
was  held,  on  the  authority  of  the  Prokop  and 
Segal  Cases,  that  the  absence  of  the  defend- 
ant's station  agent  from  the  depot  at  the 
time  the  accident  occurred  was  not  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff. 

[3}  What  has  been  said  disposes  of  all  the 
assignments  in  appellant's  brief,  except  the 
fourth,  in  wliich  complaint  is  made  of  the 
action  of  the  trial  court  in  overruling  an  ob- 
jection thereto  and  in  admitting  as  evidence 


certain  testimony  of  the  wltnew  Jdm  Jtidk- 
son.  As  the  bill  of  exceptions  taken  to  the 
ruling  made  does  not  appear  to  have  been  ap- 
proved by  the  court,  his  action  cannot  be  re- 
viewed here.  Railway  Go.  t.  Oump,  110 
S.  W.  1013. 
The  judgment  U  affirmed. 

Associate    Justice    HODOE8   thinks    the 

charge  complained  of  was  erroneous  and 
dissents  from  the  conclusion  reached.  He  is 
of  the  opinion  the  judgment  should  be  re- 
versed. 

On  Motion  for  Rehearing. 

WILLSON,  C.  J.    (4,  (]  If,  as  appellant  isr 

sists  is  true,  its  liability  should  have  been 
determined  without  reference  to  tbe  "sepa- 
rate coach  statute,"  the  view  this  court  has 
heretofore  taken  of  the  law  applicable  to  the 
case  was  erroneous,  and  the  instructions  to 
the  jury  In  accordance  with  that  view  were 
wrong.  For  the  rule  applicable,  if  that  stat- 
ute should  have  been  ignored,  would  have 
relieTed  it  of  liability,  unless  it  appeared  that 
appellant  reasonably  should  have  foreseen  in 
time  to  have  prevented  it  that  Melton  wonld 
assault  appellee's  wife;  and  the  jury  should 
have  been  so  advised.  4  Elliott  on  Railroads, 
f  1639.  We  are  still  of  opinion,  aft»  further 
consideration,  that  the  statute  was  a  part  of 
the  law  of  the  case;  and  a  majority  of  the 
court  are  still  of  opinion  that,  because  it  was 
applicable,  the  instructions  to  the  jury  were 
not  erroneous.  3  Thompson  on  NegUgence,  | 
3098.  As  we  construe  the  statute,  it  impos- 
ed on  appellant  duties  it  did  not  before  its 
enactment  owe  to  its  passengers,  to  wit,  to 
provide  separate  coaches  for  the  races  and 
to  see  to  it  that  white  and  negro  passengers 
were  separated  into  the  coaches  provided  for 
them  respectively.  If  by  force  of  the  stat- 
ute appellant  owed  the  duty  to  see  that  pas- 
sengers were  so  separated,  then  it  was  liound 
to  use  a  high  degree  of  care  to  discharge  it, 
and  became  liable  for  the  consequences  proxi- 
mately following  to  aKiellee's  wife  from  its 
failure  to  exercise  that  degree  of  care.  If, 
in  the  exercise  of  that  degree  of  care,  it 
would  have  ascertained  that  Melton  was  in 
the  negro  coach  and  have  removed  him  there- 
from, and  did  not,  then  it  seems  to  us  it  nec- 
essarily follows  that  its  failure  to  discharge 
the  duty  must  have  been  the  proximate  cau« 
of  the  injury  to  appellee's  wife,  If  she  was 
herself  without  fault  For,  wh^i  the  pur- 
pose of  the  Legislature  in  enacting  the  stat- 
ute is  kept  in  mind,  we  think  appellant 
should  not  have  l)een  heard  to  say  that  it 
reasonably  could  not  have  foreseen  that  Mel- 
ton would  assault  appellee's  wife  as  he  did. 
It  was  mainly  to  prevent  such  outrages  as 
the  one  perpetrated  upon  appellee's  wife  that 
the  statute  was  enacted,  and  appellant  should 
be  held  to  have  known  it  It  Is  plain  that 
had  it  discharged  the  duty  and  not  periultted 
white  passengers  to  enter  the  negro  ooacb,  or 
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bad  it  promptly  removed  tbem  whept  Its  em- 
ploy£  Stanley  found  them  in  that  coach,  ap- 
pellee's wife  wonld  not  have  been  assanlted 
as  she  was.  The  Injury  to  her,  ttierefore, 
was  the  direct  result  of  a  failure  on  the  part 
of  appellant  to  discharge  a  duty  It  owed  to 
her,  and  the  most  It  conld  contend  for  In  the 
drcnmstances  was  that  It  should  not  be  held 
liable  for  the  consequences  of  its  omission,  be- 
cause It  could  not  reasonably  have  anticipated 
that  such  consequences  would  follow.  As  stat- 
ed above,  we  tMnk  it  should  be  held  to  have 
anticipated  consequences  the  statute  was  en- 
acted to  prevent.  If,  however,  the  condusion 
reached  by  us  that  it  was  not  error  to  tell 
the  Jury  that  appellant  owed  to  appellee's 
wife  the  du^  to  exercise  a  high  degree  of 
care  to  discover  that  white  passengers  were 
in  the  negro  coach  Is  wrong,  we  nevertheless 
would  be  of  opinion  tlie  Judgment  should 
not  be  reversed  for  the  error  in  the  instruc- 
tions; for  it  conclusively  appeared  that  at 
least  one  of  its  employes  (the  witness  Stan- 
ley) assisting  as  porter  in  the  operation  of 
the  train  knew  that  white  men  were  in  the 
negro  coach  before  the  assault  on  appellee's 
wife  was  committed.  Stanley,  testifying  as 
a  witness  for  defendant,  said:  "I  left  some 
white  men  in  the  colored  coaches,  and  went 
OD  back,  to  the  end  of  the  train." 

[I]  The  contentlcm  in  the  motion  that  the 
instructions  were  erroneous  because  same 
authorized  a  finding  against  appellant  if  "its 
agents  and  servants"  knew  that  a  white  pas- 
senger was  in  the  negro  coach  is  based  on  a 
claim  that  the  testimony  showed  that  its  em- 
plo.vg  Jolm  Harris,  in  no  way  connected  with 
its  operation,  was  on  the  train.  As  we  un- 
derstand the  record,  it  did  not  show  that. 
Harris  testified  that  he  had  been  an  employe 
of  appellant,  but  was  not  working  that  day, 
and  that  at  the  time  of  the  trial,  more  than 
three  years  later,  he  was  still  an  employ^  of 
appellant.  If  there  is  any  other  testimony 
in  the  record  with  reference  to  his  being  an 
employe,  we  have  not  found  it 

The  motion  is  overruled. 

HODGES,  J.  (dissenting).  The  court  gave 
■s  a  part  of  his  main  charge  the  following: 

"If  yon  believe  from  the  evidence  that  the 
plaintifTs  wife,  while  she  was  a  passenger  on 
one  of  defendant's  passenger  trains,  at  the  time 
and  place  alleged  in  plaintiff's  petition,  was  as- 
saulted by  a  fellow  passenger  and  injured  as 
substantially  set  out  in  plaintiff's  petition,  and 
if  yon  further  l)elieve  that  such  assault  was  com- 
mitted by  a  white  passenger  which  defendant, 
its  agents  and  servants,  knew,  or  in  the  exercise 
of  that  high  degree  of  care  required  by  law 
might  have  known,  was  in  the  coach  assigned  to 
negroes,  then  if  you  so  iind  you  will  &id  a  ver- 
dict for  the  plaintiff  and  assess  his  damage  in 
accordance  with  instructions  hereinafter  given 
yoD,  unless  you  find  for  the  defendant  upon  sulv 
sequent  instructions  contained  in  this  charge." 

I  cannot  agree  to  the  unqualified  approval 
of  this  charge  which  Is  given  by  the  ma- 
jority of  this  court.  It  is  true  that  on  the 
former   appeal   language   was   used   in   the 


ojdnlon  reversing  tlie  case  which  Justified  the 
trial  court  in  so  Instructing  the  Jury,  and  I 
accept  the  full  share  of  my  responsibility  for 
what  was  there  said.  The  language  which 
authorized  this  charge  was  dicta,  and  not 
binding  on  the  trial  court  had  he  felt  in- 
clined to  disregard  it  However,  he  had  the 
right  to  assume  that  this  court  would  adhere 
to  that  holding  on  another  appeal  The 
best  time  to  correct  an  error  is  at  the  first 
opportunity,  and  it  is  for  that  reason  that  X 
now  express  my  dissent  fronr  the  holding  of 
the  majority  on  this  appeal. 

The  vice  of  the  charge  ccmsists  In  making 
the  railroad  company  liable  it  "its  agents 
and  servants  •  *  •  in  the  exercise  of 
that  high  degree  of  care  required  by  law 
might  have  known"  that  the  white  passenger 
who  committed  the  assault  complained  of 
was  in  the  coach  assigned  to  negroes.  The 
liability  of  the  appellant  in  tUs  case  rests 
solely  upon  the  gro\ind  that  its  conductor 
violated  the  provisions  of  the  separate  coach 
law.  For  it  cannot  be  said  that  the  em- 
ployes in  charge  of  the  train  had  any  notice 
of  conditions  which  would  have  made  the  aj)- 
pellant  liable  for  the  assault  committed  in 
the  absence  of  this  statute.  Article  1523  of 
the  Penal  Code  1911  (Vernon's  Ann.  Pen. 
C!ode  1916,  art.  1523)  requires  railroad  com- 
panies to  provide  separate  coaches  for  white 
and  negro  passengers,  and  prescribes  a  pen- 
alty for  a  failure  to  make  such  provision. 
Subdivision  9,  wliich  is  section  9  of  the  orig- 
inal act  (Acts  22d  Leg.  c.  41),  is  as  follows: 

"Conductors  of  passenger  trains,  street  cars  or 
interurban  lines,  provided  with  separate  coaches, 
shall  have  the  authority  to  refuse  any  passen- 
ger admittance  to  any  coach  or  compartment, 
in  which  they  are  not  entitled  to  ride  under  the 
provisions  of  this  law ;  and  the  conductor  in 
charge  of  the  train  or  street  car  or  interurban 
car  shall  have  authority  and  it  shall  be  his  duty, 
to  remove  from  a  coach  or  street  car,  or  interur- 
ban car,  any  passenger  not  entitled  to  ride  there- 
in, under  the  provisions  of  this  law,  and^  upon 
his  refusal  to  do  so  knowingly,  shall  be  gmlty  of 
a  misdemeanor,  and,  upon  conviction  shall  be 
fined  in  any  sum  not  less  than  five  or  more  than 
twenty-five  dollars." 

When  the  separate  coach  law  was  macted 
in  1891  the  word  "knowingly"  was  not  in 
the  section  quoted.  It  was  added  by  an 
amendment  in  1907.  See  Acts  of  1907,  p.  59. 
This  amendment  was  evidently  made  for  the 
puriwse  of  restricting  the  penal  liability  of 
conductors  for  a  failure  to  remove  passen- 
gers from  railway  coaches  set  apart  for  the 
opposite  race  to  those  Instances  where  the 
conductors  Icnew,  or  at  least  had  good  rea- 
son for  believing,  that  a  passenger  was  in 
the  wrong  coach.  If  the  amendment  does  not 
authorize  that  construction,  it  falls  to  make 
any  material  modification  of  the  law.  This 
Is  a  penal  statute,  and  until  it  Is  violated 
by  the  conductor  there  can  be  no  civil  liabil- 
ity on  the  part  of  the  railway  company  re- 
sponsible for  his  conduct;  or,  to  state  It 
differently,  a  failure  to  remove  a  passenger, 
under  circumstances  which  do  not  ezposei 
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the  condnctoi?  to  a  criminal  prosecatlon,  can- 
not form  the  basis  of  a  dvU  suit  for  dam- 
ages against  his  prlneipal.  It  is  only  that 
which  the  statute  condemns  as  a  crime  that 
can  be  treated  as  a  dvll  Vrong.  The  court 
cannot,  as  a  matter  of  law,  denounce  that 
as  negligence  which  the  statute  does  not  de- 
nounce as  criminal.  The  question  then  Is: 
Does  the  conductor  subject  himself  to  a  crim- 
inal prosecution  for  falling  to  remove  a  pas- 
senger when  he  does  not  know  that  such 
passenger  is  lii  the  wrong  coach?  An  In- 
dictment or  a  complaint  under  this  law 
which  merely  diarged  that  the  conductor 
might  hare  known  that  the  passenger  was  in 
the  wrong  coach  would  be  defective  because 
of  the  failure  to  state  the  essential  facts 
required  to  constitute  an  offense.  If  such 
facts  are  tnsuffldent  to  support  an  Indict- 
ment against  the  agent,  for  the  same  reason 
they  create  no  civil  liability  on  the  part  of 
the  principal.  To  say  that  failure  to  pro- 
tect a  passenger  against  an  assault  Is  the 
breach  of  the  contract  of  carriage  does  not 
alter  the  situation.  It  Is  the  statute  which 
Imposes  the  duty  to  take -the  precaution  for 
keeping  passengers  separated ;  and  the  court 
cannot  declare  as  a  matter  of  law  that  the 
contract  Is  breached,  except  upon  facts  which 
show  that  the  statute  Is  violated. 

The  cases  cited  In  support  of  the  charge 
are  Kentucky  decisions,  and  are  based  upon 
a  statute  very  similar  to  ours.  But  those 
decisions  do  not  sustain  the  legal  proposition 
embodied  In  this  charge.  In  those  cases 
where  the  railway  company  was  held  li- 
able for  the  failure  to  remove  the  pas- 
senger the  conductor  knew  of  the  passenger's 
presence  In  the  wrong  car,  and  knowingly 
permitted  him  to  remain.  Qninn  v.  L.  &  N. 
Ry.  Co.,  98  Ky.  231,  32  S.  W.  742,  was  a 
suit  by  a  negro  woman  against  the  railroad 
company  for  damages  sustained  by  her  by 
reason  of  a  drunken  white  man  being  permit- 
ted to  remain  In  the  coach  set  apart  for  col- 
ored passengers.  The  court  In  that  case 
said: 

"If,  as  we  shall  assume  was  the  case,  each 
one  of  the  passengers  bad  been  assigned  the 
coach  required  by  the  statute,  and  the  white  pas- 
senger had  left  his  coach  and  gone  Into  the  coach 
with  these  colored  people  without  the  knowl- 
edge of  the  conductor  while  he  was  attending  to 
his  duties  in  the  other  cars,  and  had  there  abused 
and  Insulted  the  appellant,  it  is  plain  no  action 
could  be  m&intained  against  the  company,  but 
when  the  white  passenger  is  assigned  to  the  car 
set  apart  for  those  of  another  race  the  company 
will  be  held  responsible  for  his  bad  conduct  af- 
fecting the  rights  of  other  passengers,  although 
the  conductor  may  be  Ignorant  of  what  is  tran- 
spiring, and,  where  the  conductor  or  those  man- 
aging the  train  know  that  one  is  in  the  wrong 
car,  it  is  his  duty  to  expel  him,  and  by  con- 
senting to  his  remaining  the  company  becomes 
responsible  for  bis  conduct  so  long  as  be  does  re- 
main. If  a  contrary  rule  is  applied,  and  no  lia- 
bility exists  on  the  part  of  the  corporation  to  the 
passenger,  the  separate  coach  law  becomes  a 
dead  letter,  and  those  who  are  entitled  to  its 
protection  have  no  means  of  enforcing  its  pro- 
visions but  by  indictment,  where  a  penalty  may 
be  adjudged  in  favor  of  the  state.    It  is  made  the 


duty  of  conductors,  under  beavy  Densities,  to 
execute  this  law,  and,  where  tbere  is  a  neglect  ot 
duty  for  which  a  penalty  is  impoaed,  and  priv8t« 
injury  results  from  this  neglect,  a  cause  of  ac- 
tion arises  in  favor  of  the  person  injured.  Tbii 
is  the  universal  mle  applicable  to  such  cases, 
and  shonld  be  made  to  apidy  to  the  facts  of  tliis 
case.  It  may  l>e  contended  tliat  the  white  pas- 
senger having  been  assigned  to  his  proper  coacii, 
and  then  leaving  It  without  the  knowledge  of 
the  conductor,  exempts  the  company  from  liabil- 
ity unless  the  conductor  knows  <k  the  wrongs 
being  committed  or  the  purpose  of  the  passenger, 
by  reason  of  his  conduct,  to  mistreat  passengers. 
I^is  would,  perhaps,  be  a  rational  ctmclustoo. 
unless  it  further  appeared  the  oondnctor,  or 
those  controlUng  the  train,  knew  of  the  wliite 
passenger's  presence  in  the  colored  compartment, 
and  took  no  steps  to  require  him  to  leave.  Her* 
the  conductor  assented  to  his  remaining  in  the 
car  until  he  dispatched  his  business  with  the 
old  negro,  and  the  company  should  be  held  re- 
sponsible for  his  conduct  so  long  as  he  re- 
mained." 

Here  the  court  made  the  dvll  Uabillty  of 
the  railway  company  depend  upon  tbe  fail- 
ure of  the  conductor  to  act  after  aa  actual 
knowledge  of  the  situation.  I  know  of  no 
case  which  holds  to  the  contrary. 

The  testimony  Is  nndlsputed  that  Melton, 
the  assailant  of  the  appellee's  wife,  when  he 
boarded  the  train,  went  with  a  companion 
Into  the  coach  assigned  to  white  passengers, 
and  that  they  afterwards  went  forward  Into 
the  negro  coach.  While  the  porter  testified 
that  there  were  some  white  men  stUI  in  the 
negro  coach  as  be  passed  through  going  to 
the  rear  of  the  train,  be  does  not  Identify 
them  as  Melton  and  his  party.  The  evidence 
shows  that  the  train  on  that  occasion  car- 
ried seven  coaches,  four  of  which  vrere  as- 
signed to  white  people,  and  three  to  negroes, 
and  that  all  of  them  were  full.  The  conduc- 
tor testified  that  he  took  np  756  tickets  from 
those  who  got  on  at  Paris,  and  that  he  was 
unable  to  go  through  th^  train  before  reach- 
ing tlie  next  station  without  having  the  en- 
gineer to  slacken  its  speed.  The  testimouy 
also  indicates,  but  does  not  clearly  show, 
that  it  was  during  that  time  that  Melton  and 
his  party  went  into  the  negro  coach.  Some 
of  the  witnesses  aay  that  Melton  and  his 
companions  were  In  the  negro  coach  as  the 
conductor  went  through  taking  np  tickets. 
This  is,  In  effect,  denied  by  the  conductor, 
who  said  that  he  did  not  notice  any  white 
people  in  the  negro  coaches.  I  am  iacliued 
to  think  that  the  great  preponderance  of 
the  testimony  tended  to  show  that  the  con- 
ductor saw  Melton  in  the  negro  coach,  but 
it  is  not  entirely  satisfactory  to  say  that  the 
court  could  have  assumed  that  fact  as  con- 
clusively established.  Yet  it  Is  very  Improb- 
able that  a  different  verdict  would  have 
been  returned  had  the  court  omitted  the  lan- 
guage 1  have  objected  to.  I  am  not  thert>- 
fore  disposed  to  protest  as  much  against  the 
result  ot  the  decision  of  the  majority  as 
against  the  proposition  of  law  upon  which 
they  rest  their  conclusion.  I  do  not  belit-ve 
that  ruling  should  stand  as  a  precedent  to 
lie  followed  by  other  trial  courts  in  the  fu- 
ture. 
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HOUSTON  CHBONIOUB!  PUB.  CO.  v. 
QUINN.     (No.  66.)  ♦ 

(Court  of  Civil  Appeals  of  Texas.     Beatimont. 

Feb.  10,  1916.     Rehearing  Denied 

March  16,  1016.) 

1.  Appbai.  and    Ebrob   «=s»882(8)— Revibw— 
bstofpix  to  alxeoe  e^bbor. 

In  an  action  for  libel,  defendant  cannot 
complain  of  error  is  permitting  plaintiff  to  tes- 
tify that  he  was  shot  through  bis  long  and 
shoulder  and  confined  in  the  hospital,  where  de- 
fendant introduced  in  evidence  a  newspaper  pub- 
lished b;  it  stating  substantially  the  same  facts. 
[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ctnt  Wf.  K  3507,  3598;  Dec.  Dig.  «=» 
882(8).] 

2.  LlBEI,  AND   SlJlNDEB  «=9lO(X6)— ACnOKS— 
EviDEWOS— Admibsibilitt. 

In  an  action  for  libel,  where  the  petition 
alleged  that  prior  to  the  publication  of  the  libel- 
ous article  plaintiff  hnd  always  enjoyed  the  rep- 
utation of  a  peaceable  and  law-abiding  and 
worthy  citiEen,  and  the  answer  denied  sufficient 
information  on  which  to  base  a  belief,  testimony 
as  to  the  good  reputation  of  plalntiS  was  admis- 
sible. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slnnder,  Cent.  Dig.  i  266;  Dec.  Dig.  <S=» 
100(6).J 

3.  Tbiai.  «s»296(l)— iNSTBVonoNS— Cube  bt 

OtHES  iNSTTBUCnONB. 

In  an  action  for  publication  of  a  libelous 
diarge  that  plaintiff  had  murdered  another, 
where  it  was  stipulated  that  the  charge  was 
false  except  as  to  the  fact  of  the  killing,  and  that 
plaintiff's  act  was  in  self-defense,  a  charge  that 
the  article  complained  of  was  libeloua  and  was 
false,  untrue,  and  unauthorized,  was  not  objec- 
tionable as  stating  that  the  whole  article  was 
ontrue,  where  the  court  also  charged  that  the 
undisputed  fact  was  that  plaintiff  killed  the  oth- 
er person  and  defendant  had  the  legal  right  to 
publish  that  fact 

[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  70S-707;   Dec.  Dig.  «S=>29«{1).] 

4.  I/IBEL  AND   SLANDEB  «=»7(6)  —  WOBDB  AO- 
TIONABLB — OHABOK   OF  CBIMS. 

A   charge  published  in  a  newspaper  that 

plaintiff  assassinated  another  is  libelous  per  se. 

[Ed.    Note. — For  other   cases,   see  Libel   and 

Slander,  Cent.  Dig.  Si  31,  33,  86,  43,  66;   Dec. 

Dig.  <S=»7(6).] 

5.  Llbkl  and  Siandeb  «=9l20(2)— Actions— 
ExEMPLABT  Damages. 

On  poblication  of  a  letter  from  the  sons 
of  a  decedent  referring  to  the  decedent  as  their 
father,  and  accusing  plaintifF  of  assassinating 
him,  where  the  newspaper  had  already  publish- 
ed an  account  showing  that  it  had  in  its  posses- 
sion facts  showing  that  the  killing  was  in  self- 
defense,  malice  may  be  inferred  authorizing  an 
award  of  exemplary  damages,  though  the  pub- 
lisher was  not  actuated  by  a  feeling  of  ill  will. 
[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  S  351;  Dec.  Dig.  <S=> 
12(H2).] 

9.  LlBIX  AND  Slandee  «=120f2)— AcnoNB— 
BxEHPTJiBT     Damages  —  "Gross     Negli- 
gence" — "Mauce" — "Actual  Malice." 
If  the  publication  and  circulation  of  an  ar- 
ticle was  done  in  such  manner  and  under  such 
circumstances  as  to  show  a  reckless  disregard 
of  the  rights  of  plaintiff  and  of  the  consequenc- 
es to  plaintiff,  the  jury  were  authorized  to  infer 
"malice,"  since  reckless  disregard  and  want  of 
care  would  amount  to  "grosa  negligence,"  which 


is  «quival«nt  to  "actual  malioe,"  aid  exemplary 
damages  might  be  allowed. 

[Ed.  Note.— For  other  oases,  see  libel  and 
Slander,  Cent  Dig.  {  351;  Dec.  Dig.  «=» 
120(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Aotnal  Malice;  Gross 
Negligence;  Malice.] 

7.  Libel  and  Slandeb  ®=»124(3)— Aotion»— 
Instbucwons— Actual  Malice. 

In  an  action  for  libel,  it  was  not  error  to 

refuse  a  special  charge  defining  actual  malice. 

[Ed.   Note. — For   other   c«ses,  see   Libel   and 

Slander,    Cent    Dig.   S   369;     Dec.    Dig.    «=> 

124(3).] 

8.  Libel  and  Slandeb  «=al21(l)— Actions— 
Damages— Amount  Awabded. 

An  award  of  $4,000  actual  damages  for 
publication  of  a  charge  that  plaintiff  assassinat- 
ed another  was  not  so  excessive  as  to  idiow 
that  it  was  the  result  of  improper  motive  or  of 
passion  or  prejudice  of  the  juryi 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S  853;  Dec.  Dig.  e=> 
121(1).] 

Conley,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Liberty  Coun- 
ty ;  J.  Llewellyn,  Judge. 

Action  by  B.  E.  Qulnn  against  the  Hous- 
ton Chronicle  Pabllshlng  Company.  From  a 
judgment  for  plalntlflf,  defendant  appeals. 
Affirmed. 

Hunt,  Myer  &  Teagle,  of  Houston,  and  E. 
B.  Pickett,  Jr.,  of  Liberty,  for  appellant. 
Hightower,  Orgaln  &  Butler,  of  Beaumont, 
and  Stevens  &  Stevens,  of  Liberty,  for  ap- 
pellee. 

BROOKE,  J.  This  is  an  action  brought  for 
libel  by  B.  E.  Qulnn  against  Houston  Cbron- 
Ide  Publishing  Company.  Plaintiff  resided 
In  Beaumont,  Tex.;  defendant  Is  a  corpora- 
tion, domiciled  In  Harris  county,  Tex. ;  and 
the  action  was  Instituted  In  the  district  court 
of  Liberty  county,  Tex.  The  cause  was  tried 
before  a  Jury  on  the  lltb  day  of  June,  1015, 
and  verdict  was  returned  for  the  plaintiff  in 
the  sum  of  ?4,000  actual  and  $1,000  exem- 
plary damages.  Defendant  filed  its  amended 
motion  for  new  trial  on  the  16th  day  of 
June,  1915,  and  same  was  overruled  on  the 
17th  day  of  June,  1915.  Exception  was  duly 
taken,  and  60  days  allowed  within  which  to 
ille  bills  of  exception  and  statement  of  facts. 
Appeal  bond  was  filed  on  the  8d  day  of  July, 
1915,  and  appellant  now  presents  its  cause 
In  this  court 
At  the  outset  this  agreement  was  made: 
"It  is  admitted  by  the  parties  to  the  cause 
that  the  letter  of  Dudley  and  David  O'Flel,  set 
out  in  the  plaintiff's  original  petition  herein, 
was  in  fact  published  by  the  defendant  in  its 
paper,  the  Houston  (3hronicle,  and  circulated, 
as  claimed  b^  the  plaintiff  in  his  petition.  It  is 
further  admitted  that  the  statements  and  mat- 
ters of  fact  set  out  and  contained  in  said  let- 
ter, as  published  by  the  defendant,  in  so  far  as 
the  same  are  complained  of  by  the  plaintiff  in 
this  case,  were  and  are  false  and  untrue,  savp 
and  except  the  fact  that  plaintiff  did  kill  the 
said  Jolin  J.  O'FieL  It  is  furthermore  admit- 
ted that  the  killing  of  said  John  J.  O'Fiel  by  the 
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plaintifL  B.  B.  Qoinii,  was  done  in  perfect  aeU- 
defense. 

The  libelous  article  complained  of  reads  as 
follows: 

"An  Bxplanation. 
"To  the  Editor  of  the  Chronicle: 

"In  your  issue  of  August  13,  1914,  or  imme- 
diately aubstiquent  to  said  date,  in  publishing 
the  account  of  the  tragedy  at  Beaumont,  Texas, 
by  which  my  father.  John  J.  O'Fiel,  lost  his 
life  at  the  hands  of  P.  A.  Quinn,  it  seemed 
from  the  wording  of  the  article  that  my  father 
was  made  the  aggressor  in  the  affair.  The  ar- 
ticle, while  in  many  particulars  correct,  was, 
in  recital  of  action,  wholly  incorrect,  and  the 
affair  did  not  happen  as  the  article  stated. 

"On  the  occasion  of  the  tragedy,  John  J. 
O'Fiel  was  walking  on  the  east  side  of  a  street 
which  runs  almost  doe  north  and  south,  going 
south  alongside  of  a  building  in  which  his  of- 
fice was  located,  evidently  with  the  intention  of 
going  to  the  office,  the  entrance  to  which  build- 
ing was  made  from  this  street  Pearl,  which  runs 
north  and  south.  As  he  passed  along  the  street 
and  on  the  sidewalk,  and  arrived  parallel  with 
the  entrance,  this  party,  Quinn,  who  was  con- 
cealed behind  a  door,  or  some  fitting  in  the  en- 
trance of  the  office  building,  fired  from  the  di- 
rection of  my  father's  O'BHel's  side,  the  buUet 
goioK  into  the  side  of  the  left  arm  near  the 
shoulder,  straight  across  and  entering  the  heart, 
inflicting  a  fatal  wound.  While  Quinn  fired  oth- 
er ^ots  afterwards  from  the  vantage  point  of 
tlie  store,  no  others  took  effect,  all  going  wild. 
After  he  was  fired  upon,  which  was  at  close 
range,  my  father  wheeled  and  fired  three  shots 
at  Quinn,  all  of  which  took  effect,  during  and 
after  which  this  party,  Quinn,  turned  and  fled 
into  a  store.  They  had  had  a  previous  difficulty 
the  same  day,  in  which  Quinn  assumed  the  ag- 
gressive, and  knowing  him  to  go  continually 
armed,  my  father  secured  the  only  present  avail- 
able means  of  defense,  a  light  caliber  pistol,  for 
his  own  protection,  and  did  not  use  it,  until 
after  be  had  been  fired  upon,  as  above  stated. 

"Because  the  article  as  previously  published 
did  not  state  the  true  facts  relating  to  and  con- 
cerning the  affair,  for  which,  however,  we  can 
hardly  attach  any  blame  to  you,  and,  as  pub- 
lished, did  my  father  and  his  memory  a  grave 
injustice,  we  ask  that  you  publish  this  letter, 
that  he  may  be  properly  exculpated  from  any 
blame  or  censure  in  the  eyes  of  the  public,  and 
that  any  reproach  or  discredit  offered  his  mem- 
ory in  the  minds  of  relatives  and  friends  be  re- 
moved. [Signed]    David   O'Fiel, 

"Dudley  O'tleL" 

[1]  By  its  first  assignment  of  error,  the  ap- 
pellant challenges  the  action  of  the  lovrer 
court  in  permitting  the  appellee,  Quinn,  to 
testify,  over  the  objection  made  by  appel- 
lant, that  the  appellee  was  shot  through  the 
lung  and  shoulder,  and  then  and  there  per- 
mitting him  to  describe  his  injuries,  and  his 
confinement  in  the  hospital.  The  testimony 
coiuplalucd  of  is  as  follows: 

Counsel  for  appellee  asked  the  following 
question: 

"In  this  suit,  Mr.  Quinn,  you  complain  of  an 
article  or  letter  that  was  published  in  the  Hous- 
ton Chronicle,  I  believe  on  the  23d  of  August, 
1914,  purporting  to  have  been  written  by  David 
and  Dudley  O'Fiel  to  the  Houston  Chronicle, 
relative  to  the  contention  of  the  O'Fiels  as  to  the 
killing  of  John  J.  O'Fiel,  their  father,  by  your- 
self. It  has  been  admitted  that  the  article  as 
published  and  as  alleged  and  complained  of  by 
you,  that  the  same  is  false  and  untrue,  as  alleg- 
ed by  you,  save  and  except  the  killing  of  O'Fiel. 
When  was  this  article  first  called  to  your  at- 


tention? Aifswer:  Several  days  after  it  was 
published,  and  before  I  got  ont  of  bed.  I  am 
not  positive  whether  I  was  still  in  the  hospital 
or  at  the  sheriff's  residence.  I  was  either  in 
the  hospital  or  at  the  sheriff's  residence.  I  was 
in  the  nospital  on  account  of  having  been  shot 
by  John  J.  O'Fiel.  I  was  shot  through  the  right 
lung  and  across  the  shoulder,  hit  in  about  three 
places.    I  think  one  bullet  made  two  holes." 

The  defendant  excepted,  and  the  exception 
was  overruled  by  the  court.  Later  appellant 
introduced  In  evidence  the  article  which  was 
published  on  August  30, 1914,  relative  to  the 
tragedy,  in  which  John  J.  O'Fiel  met  his 
death,  containing,  among  other  things,  por- 
tions of  the  testimony  of  the  plaintiff  relative 
to  the  tragedy,  which  testimony,  am(Hig  oth- 
er things,  showed  that  plaintiff  was  wound- 
ed by  said  John  J.  O'Fiel,  and  that  plalntlTs 
condition  was  weakened,  and  that  he  suffered 
from  the  wounds  he  received,  and  that,  ow- 
ing to  such  weakened  condition  and  suffering 
on  plaintifTs  part,  he  was  not  able  to  appear 
at  the  preliminary  hearing  or  examining  trial 
where  he  was  charged  wltb  the  killing  of 
said  O'Fiel.  A  part  of  this  testimony  so 
Introduced  by  the  appellant,  ia  as  follows: 

"An  interesting  phase  of  the  hearing  involved 
the  earlier  proceedings  in  justice  court.  Owing 
to  the  weakened  condition  of  the  defendant,  suf- 
fering from  wounds  received  in  the  encounter, 
no  testimony  was  offered  at  the  preliminary 
hearing." 

In  the  case  of  Gammel-Statesman  Pub. 
Co.  V.  Monfort,  81  S.  W.  page  1032,  <m  this 
question  the  court  says: 

"But,  however,  it  appears  from  the  record 
that  the  testimony  here  objected  to  was  also 
brought  out  by  the  appellant  on  the  cross-exam- 
ination of  the  witness  Jones.  Such  being  the 
case,  the  appellant  should  not  be  heard  to  urge 
objections  to  its  admissibility." 

In  T.  &  N.  O.  Ky.  Co.  v.  McCoy,  54  Tex. 
Civ.  App.  283,  117  S.  W.  448,  the  court  says: 

"The  court  did  not  err  in  refusing  to  strike 
out  the  evidence.  In  this  case  it  may  bo  noted 
that,  after  appelant  had  objected  to  all  the 
testimony  of  the  witness  Hanlis,  he  was  again 
cross-examined  by  appellant,  and  all  of  the  evi- 
dence objected  to  asain  brought  out,  and  it  is 
in  no  position  to  object  to  the  evidence." 

See,  also,  on  this  proposition,  Eastham  v. 
Hunter,  98  Tex.  565,  86  S.  W.  323;  M.,  iL 
&  T.  Ry.  Co.  of  Texas  v.  Pettlt,  54  Tex.  Ov. 
App.  358,  117  S.  W.  895;  I.  &  G.  N.  By.  Ca 
V.  Brlce,  126  S.  W.  615;  Klncheloe  Irrigation 
Co.  V.  Ilahn  Bros.  &  Co,  132  S.  W.  81;  SulU- 
van  V.  Fant,  51  Tex.  Civ.  App.  6,  110  S.  W. 
522. 

If  therefore  it  was  error  on  the  part  of  the 
trial  court  to  permit  this  testimcmy,  the  ap- 
pellant, having  voluntarily  Introduced  evi- 
dence of  the  same  character,  cannot  complain 
of  such  error.  The  first  assignment  Is  there- 
fore overruled. 

[2]  By  the  second  assignment,  appellant 
complains  that  the  court  erred  in  permitting 
the  witnesses  B.  E.  Quinn,  Mike  Welker,  and 
Dr.  A.  A.  Bailey,  to  testify  that  plalntUT  had 
a  good  reputation,  and  they  bad  never  heard 
it  questioned,  defendant  having  objected  to 
all  such  testimony,  because  plaintiff's  repu- 
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tatlon  had  Hot  been  attacked,  and  tbat  the 
same  Is  IrreleTant  and  Immateilal  to  any 
issne  In  tbe  case. 

Plaintiff  alleged,  In  substance,  In  bis  peti- 
tion, that  prior  to  the  publication  and  dr- 
calatlon  of  the  llbelons  article  complained  of, 
be  had  always  enjoyed  and  sustained,  among 
the  people  in  general  throughout  Bast  Texas, 
and  wherever  known,  the  reputation  of  a 
peaceable  and  law-abiding  and  worthy  citi- 
zen, and  that  at  all  times  prior  to  said  date 
he  bore  the  reputation  of  an  upright  and  hon- 
est man,  and  was  at  all  times  prior  to  said 
pabllcation  held  in  high  esteem  by  his  friends, 
etc. 

The  appellant,  in  answer  to  this  allegation, 
says: 

"Answering  allegation  in  paragraph  8  of  said 
retition,  wherein  plaintiff  pleads  hia  general 
reputation  and  his  standing  in  general  among 
the  people  of  East  Texas,  this  defendant  says 
it  baa  not  BufSdent  information  npon  which  to 
base  a  belief." 

In  the  case  of  Houston  Chronicle  Publish- 
ing Ck>mpany  v.  Tleman,  171  S.  W.  544,  the 
court  says: 

"Plaintiff  was  permitted  to  testify,  over  the 
objection  of  the  defendant,  that  many  years  ago 
he  had  held  several  offices  in  Galveston,  and 
that:  'Up  to  the  time  of  the  publication  com- 
plained of,  my  wife  and  I  were  reputed  of  good 
name  and  character  and  reputation.  We  were 
of  good  reputation  as  lawyers  and  persons.' 
ApMllant,  by  its  first  assignment  of  error,  com- 
plains that  the  court  committed  prejudicial  er- 
ror against  it  by  admitting  this  testimony.  The 
contention  advanced  by  the  proposition  under 
this  assignment  is  that:  'In  an  action  for  libel, 
a  plaintiff  is  not  permitted  to  introduce  evi- 
dence of  his  good  character  and  general  reputa- 
tion, and  the  fact  that  he  has  been  an  office  bold- 
er, dnless  his  reputation  has  been  first  attack- 
<^  by  the  defendant'  Subject  to  certain  expla- 
nations, we  can  readily  agree  with  this  conten- 
tion. We  do  not  understand  that  the  attack  by 
the  defendant  npon  the  character  or  general  rep- 
utation of  the  plaintiff,  in  order  to  admit  such 
pioof  as  here  complained  of,  must  be  made 
through  witnesses  placed  upon  the  stand  at  the 
trial.  It  is  enough  that  the  publication  against 
which  the  defendant  is  called  to  answer  is  it- 
self such  an  attack,  or  that  such  an  attack  is 
made  by  the  defendant's  pleadings,  or  that  the 
nature  of  the  action  involves  the  general  char- 
acter of  a  party  or  goes  directly  to  affect  it. 
Houston  Electric  Co.  v.  Faroux,  125  S.  W. 
924;  Nettles  v.  Somervell,  6  Tex.  Civ.  App. 
<f27,  25  S.  W.  658;  Timmony  v.  Bums,  42  S. 
W.  134;   King  v.  Sassaman,  ©4  S.  W.  037." 

In  King  V.  Sassaman,  64  S.  "W.  937,  the 
conrt  said: 

"We  are  also  of  the  opinion  that  the  conrt 
erred  in  refusing  to  permit  plaintiff  to  prove  her 
good  reputation  for  chastity.  Of  course,  the 
general  rule  is  that  one  cannot  put  in  issne  his 
own  character,  because  it  is  presumed  to  be 
good;  but  when  the  nature  of  the  action  in- 
volves the  general  character  of  the  ^art.T,  or 
gees  directly  to  affect  it,  such  evidence  is  admis- 
sihle.  •  •  •  We  think  this  case  falls  with- 
in the  latter  rnle." 

In  tbe  instant  case,  plaintiff's  character 
and  reputation  were  involved  in  the  nature  of 
the  case.  It  was  put  in  issue  by  the  plead- 
ings in  the  case.  While  no  direct  issue  was 
made  In  the  pleadings,  it  was  afflrmatlTely  al- 
leged In  the  plaintiff's  petition,  and  defend- 


ant. In  Its  reply,  simply  stated  It  was  not 
advised  in  the  premises.  We  tbink  there 
was  no  error  in  the  admission  of  this  tes- 
timony, and  said  assignment  is  therefore 
overruled. 

[3]  By  the  third  assignmoit  of  error,  the 
action  of  the  lower  court  is  assailed  in  para- 
graph 2  of  its  general  charge;  the  claim  be- 
ing made  that  the  same  is  too  general,  in  that 
it  charges  that  the  article  complained  or  by 
plaintiff  was  false  and  untrue  and  unauthor- 
ized, and  does  not  limit  the  untruthfulness 
to  the  matters  complained  of  by  plaintiff, 
and  charges  that  the  wbole  article  was  un- 
true, while  many  pertinent  facts  stated  in 
said  article  were  admitted  as  true  by  all  par- 
ties. The  portion  of  the  charge  complained 
of  is  as  follows: 

"Ton  are  instructed  that  the  article  com- 
plained of  by  plaintifl^  is  and  was  libelous,  and 
that  the  same  was  false  and  untrue  and  unau- 
thorized." 

We  have  heretofore  set  out  in  this  opinion 
the  agreement  of  the  parties,  by  which  It  was 
admitted  that  the  statements  and  matters  of 
fact  set  out  and  ccmtained  in  the  letter,  as 
published  by  appellant,  in  so  far  as  the  same 
are  complained  of  by  the  plaintiff,  were  and 
are  false  and  untrue,  save  and  except  the 
fact  that  the  said  platattlff  did  kill  the  said 
John  J.  O'Flel.  It  was  further  admitted  that 
the  killing  of  John  J.  O'Fiel  by  the  plaintiff, 
B.  B.  Qulnn,  was  done  in  perfect  self-defense. 

In  addition  to  the  admission  of  the  appel- 
lant, as  above,  the  appellant  asked  a  special 
instruction,  which  was  given  by  the  court; 
said  instruction  being  as  follows: 

"At  the  instance  of  the  defendant  herein,  you 
are  further  instructed  as  follows:  The  undis- 
puted facts  in  this  case  show  that  the  plaintiff, 
Quinn,  killed  John  J.  O'Fiel,  and.  this  being 
true,  the  defendant  had  the  legal  right  to  pub- 
lish such  fact,  and  therefore,  in  arriving  at 
your  verdict,  and  in  the  event  yon  should  as- 
sess damages  against  the  defendant,  you  are  in- 
structed that  you  cannot  assess  damages  against 
defendant  for  publishing  the  fact  of  such  kill- 
ing." 

It  being  admitted  that  the  article  was  false 
and  ontme,  and  it  being  libelous  per  se.  It 
was  the  duty  of  the  court  In  the  charge  to 
tell  tbe  Jury  that  the  article  was  libelous 
within  itself.  The  said  assignment  Is  there- 
fore overruled. 

[4,  6]  It  Is  complained  in  the  fourth  as- 
signment of  error  that  the  court  erred,  in 
paragraph  3  of  its  general  charge,  in  submit- 
ting to  the  Jury  the  issue  of  exemplary  dam- 
ages, because  there  were  no  facts  pleaded  or 
proved  which  authorized  the  recovery  of  ex- 
emplary damages. 

Keeping  In  view  the  admission  of  appellant 
that  the  article,  as  published,  was  false,  and 
bearing  In  mind  the  testimony  of  appellant's 
managing  editor  that  upon  the  face  of  the 
libelous  article  complained  of  appellee  was 
charged  with  the  deliberate  assassination  of 
O'Fiel,  and  the  further  testimony  that  the 
paper  knew  that  the  article  complained  of 
came  from  the  sons  of  tbe  dead  man,  because 
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the  article  says  "my  father,"  we  wJU  examine 
this  coatentlon  of  i^pellant 

The  article  npon  Its  face  waa  Ubelona. 
There  can  be  no  question  that  the  charge  of 
assassination  Is  libelous  per  se.  Therefore 
malice  will  be  Inferred. 

As  to  exemplary  damages  in  cases  of  thla 
kind,  in  our  state,  a  brief  reference  to  some 
of  the  authorities  will  be  helpful. 

An  eminent  writer  says: 

"In  the  jurisdlctlona  where  punitive  damaces 
are  allowed,  there  is  a  diiTerence  of  opinion  as 
to  the  necessity  of  actual  or  express  malice  to 
support  a  finding  of  such  damages,  some  courts 
boldiDK  that  evidence  of  express  malice  is  necea- 
■eary,  Siat  the  injury  must  result  from  a  willful 
wrong  or  conscious  indifference  to  results.  The 
malice  in  such  cases  may  be  proved  directly  or 
Indirectly,  that  is,  by  (Jirect  evidence  of  evil  mo- 
tive, and  intent,  or  by  legitimate  inferences  to 
be  drawn  from  other  facts  and  circumstonces 
evidenced  by  evidence  of  personal  ill  will  or 
animosity  on  the  part  o£  the  defendant  or  may 
be  inferred  where  the  U'bclou^  article  was 
recklea.sly  or  carelessly  pubished."  Newell  on 
Slander  and  Ubel,  p.  1020;  Davis  v.  Hearst, 
160  Cal.  143,  116  Pac.  530. 

In  the  case  of  King  t.  Sassaman,  64  8.  W. 
305,  the  court  says: 

"The  malice,  to  sn-staln  an  action  for  ex- 
emplary damages,  may  be  implied  malice— im- 
plied or  inferred  from  the  wrongful  acts  com- 
mitted.   Am.  &  Eng.  Enc.  of  Law.  4.33,  Note  1. 

"It  was  held  in  Cotnla  v.  Kerr  [74  Tex,  89]  11 
S.  W.  1058  [15  Am.  St.  Ilep.  819],  that  the 
malice  necessary  to  exemplary  damages  in  a 
crse  of  libel  might  be  inferred  from  the  ab- 
sence of  probable  cause  for  making  the  publi- 
cation, or  upon  evidence  of  express  malice.  It 
was  held  in  Bcloe  v.  I'^uller  [84  Tex-  450]  10  S. 
W.  610  [31  Am.  St  Rep.  75],  that,  if  the 
words  published  were  actionable  per  se,  com- 
pensatory damages  may  be  recovered  in  the  ab- 
sence of  malice.  It  follows  that,  if  the  charge 
be  made  maliciously,  other  damages  of  a  puni- 
tive character  are  recoverable. 

"In  Ilallrond  Oo.  v.  Richmond  [73  Tex.  568] 
11  8.  W.  555  [4  Ia  R.  a.  280,  15  Am.  St 
Rep.  7&4],  it  is  stated  that  exemplary  damages 
may  be  recovered  in  libel  suits  where  it  is 
shown  that  the  libel  was  published  upon  ex- 
press malice,  but  it  is  not  to  l>e  inferred  that 
It  may  not  be  recovered  npon  implied  malice. 
The  court's  charge  is  correct,  as  far  as  it  con- 
siders authorizing  exemplary  damages  if  the 
words  were  spoken  upon  express  malice;  but  it 
should  have  allowed  damages  upon  malice,  ei- 
ther express  or  implied.  The  language  alleged 
to  have  been  used  charged  plaintiff  with  a  want 
of  chastity,  positively  or  in  the  negative,  and  is 
actionable  per  se ;  it  being  shown  that  plaintiff 
did  tmve  the  disease  mentioned,  in  which  case 
the  defendant  accused  her  of  having  contrncted 
it  from  some  person  other  than  himself.  Zeliff 
v.  Jennings.  61  Tex.  466." 

In  the  case  of  Fesslnger  y.  M  Paso  Times 
Co.,  154  S.  W.  1175,  the  court  says: 

"Exemplary  damages  are  not  recoverable  un- 
less the  libelous  language  was  instituted  by 
malice.  This  may  be  shown  by  evidence  of  per- 
sonal ill  will  or  animosity  on  the  part  of  the 
defendant,  or  •*  may  be  inferred  (italics  ours) 
where  the  m)elou8  article  was  recklessly  or  care- 
lessly published.  C!otula  v.  Kerr  [74  Tex.  89, 
11  S.  W.  1058,  15  Am.  St  Rep.  8191,  supra; 
King  V.  Sassaman,  54  S.  W.  30* ;  25  Cya  538." 

Continuing,  the  court  says: 
"In  the  one  case  it  is  termed  'express  malice,' 
and  in  the  other  'implied  malice.'     The  distinc- 
tion, however,  is  in  name  rather  than  in  fact, 
and  it  is  malice  whetiier  it  be  proven  by  direct 


evidence,  am  in  the  one  case,  ot  infemd  from 
recklessness  or  carelessness  in  the  other,  and, 
whatever  may  be  its  nature,  it  is  the  right  of 
the  defendant  to  offer  in  evidence  any  fact 
or  eircamstance  otherrt-ise  properly  admissible 
wliich  would  tend  to  rebut  any  evidence  of  mal- 
ice offered  by  the  plaintiff." 

In  ttie  caae  of  Pennsylvania  Ircm  Works 
Co.  T.  Henry  Voght  MactL  Go.  (Ky.)  96  S. 
W.  553,  8  Ia  R.  A.  (N.  8.)  1023,  the  court  used 
the  following  language: 

"In  Courier  Journal  Printing  Co.  ▼.  Bailee, 
104  Ky.  385,  47  S.  W.  226.  it  is  ssid :  'It  must 
be  remembered  that  the  law  always  presumes 
that,  in  the  publication  of  an  article  which  is 
libelous  en  its  face,  it  was  published  with  mafi- 
cions  intent,  and  this  presumiption  remain* 
throughout  the  entire  case  until  it  is  rebutted  by 
proof  of  the  contrary  motive.  In  this  state  in 
all  actions  for  torts,  punitive  damages  are 
allowed  where  the  injury  is  a  result  of  a  wan- 
ton or  grossly  negligent  act.  The  intemtion  of 
the  person  is  not  a  necessary  ingredient.  Tliis 
is  especially  true  where  the  words  published  are 
actionable  per  se.'  Newell  on  Slander  &  Iiibd, 
p.  843.  The  letter  in  this  case  being  libelous 
per  se,  the  presumption  is  that  it  was  pabliKhed 
with  malicious  intent,  and,  this  question  having 
been  submitted  to  the  jury  under  proper  in- 
structions, they  bad  the  right  in  thar  discre- 
tion to  find  punitive  damages  against  appd- 
hint" 

■We  are  cited  by  appellant  to  the  case  of 
Houston  Chronicle  t.  McDavld,  173  S.  W. 
468,  and  we  are  invited  to  compare  the  tes- 
timony in  this  case  with  that  in  the  Mo- 
David  Case  for  the  purpose  of  discovering 
any  distinction  between  the  cases,  so  far  as 
the  Issue  of  exemplary  damages  are  cod- 
comed,  and  we  are  asked  by  appellant  to 
examine  the  record  in  this  case  for  the  par- 
pose  of  discovering  any  evidence  which  shows 
a  wrong  done  to  plaintiff  by  defendant  in  such 
a  reckless  and  wanton  manner  as  to  indicate 
an  utter  disregard  of  the  consequences. 

In  the  case  of  Houston  Chronicle  Ca  T. 
McDavid,  the  court  said: 

"On  this  appeal  we  have  given  the  entire  case 
a  careful  reconsideration,  and  have  reacheil  the 
conclusion  that  it  should  be  reversed,  because 
the  testimony  does  not  support  the  verdict  for 
exemplar;^  damages.  In  order  to -recover  such 
damages,  it  was  necessary  for  the  proof  to  show 
actual  or  express  malice.  The  undisputed  tes- 
timony clearly  shows  that  the  agent  of  appel- 
lant who  caused  the  publication  to  be  made 
was  not  aoiualnted  with  appellee  or  his  wife, 
nor  with  ^ther  of  the  parties  to  the  divorce 
suit,  and  had  no  ill  will  against  either  of  them. 
But  it  is  contended  on  bdialf  of  appellee  that 
the  testimony  shows  such  gross  indifference  to 
the  rights  of  others  on  the  part  of  appellant  as 
amounts  to  a  vrillful  or  wanton  act,  and  if  it 
does  it  will  support  the  finding  of  actual  mal- 
ice; but  we  have  been  unable  to  find  any  such 
testimony  in  the  record.  The  proof  shows  that 
the  copy  or  transcript  from  which  the  publica- 
tion was  made  wns  submitted  by  a  reporter  of 
the  Chronicle  to  Mr.  Gillespie,  the  managing  edi- 
tor. It  seems  that  the  document  submitted 
had  the  names  of  the  parties  to  the  divorce  suit 
and  the  specific  court  in  which  that  suit  was 
pending,  and  Mr,  Gillespie,  to  use  his  laoruaze, 
edited  them  out  of  it'  In  support  of  their  con- 
tention that  evidence'  was  submitted  justifying 
a  finding  of  actual  or  express  malice,  counsel  for 
appellee  make  the  following  statement  in  their 
brief : 

"  'Plaintiff  aliso  offered  in  evidence  on  this  is- 
sue tlie  answers  ^  the  witness  C.  B.  Gillespie 
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to  cross-intenogatarieB  pcoiKniiided  to  him. 
This  witneas  testified:  "I  do  not  remember  the 
publication  of  an;  other  part  of  the  pleading 
in  the  suit  of  Fisner  t.  Fisher."  The  following 
queation  was  propounded  to  the  witness :  "If,  in 
answer  to  direct  interrogatories  propounded  to 
;oa,  you  reply  to  the  effect  and  in  substance 
that,  prior  to  the  publication  of  the  matter  com- 
plained of,  yon  did  not  know  Dock  McDavid 
and  wife,  or  their  residence,  and  that  you  have 
had  no  business  dealings  with  them,  or  either 
of  them,  and  that  you  did  not  know  that  they 
were  the  parents  of  Mrs.  Allison,  formerly  Mrs. 
Fisher,  then  please  state  what  efforts,  if  any, 
;oa  made  to  acquaint  yourself  with  such  mat- 
ters?" His  answer  was:  "I  made  no  efforts 
as  no  names  were  used  in  the  article.  Whether 
I  took  into  coDJEdderation,  prior  to  the  publica" 
tion  of  the  matter  complained  of,  the  fact  that 
the  matter  so  published  might  reflect  discredit, 
shame,  and  humiliation  upon  the  parties  to 
whom  it  referred,  and  that  upon  the  reading 
thereof  it  might  wound  their  feelings,  and  cause 
them,  or  any  of  them,  mental  distress  and  an- 
guLsh,  •  •  •  I  did  not  consider  the  article  as 
one  identifying  any  of  the  parties.  Whether  I 
knew,  upon  reading  the  matter  complained  of, 
that  the  paragraph  following  the  words  'an  in- 
herited disposition'  referred  to  the  parents  of 
Itfrs.  Fisher,  I  did  not  give  special  consideration 
or  thought  to  any  particular  portion  of  the  ar- 
ticle, as  T  considered  a  story  without  names  en- 
tirely generaL" 

"  'During  the  course  of  cross-examination  of 
the  witness  O.  B.  OUlespie,  it  was  agreed  that 
in  the  original  answer  filed  by  the  defendant  in 
the  divorce  suit  by  the  defendant  in  the  case  of 
Fisher  v.  Fisher,  in  which  the  plaintiff  was  the 
datu^ter  of  Dock  McDavid,  the  words  "her 
mother"  were  not  in  there,  and  that  there  was 
BO  reference  to  the  mother  whatever  in  this  an- 
swer purporting  to  be  published  by  the  news- 
paper. The  witness  O.  B.  Gillespie,  on  cross- 
examination,  testified  as  follows:  "I  said  a 
while  ago  that  I  left  the  names  out  as  a  matter 
of  safety.  I  mean  by  that,  •  •  •  well,  safe- 
ty to  the  publishers.  It  would  have  been  privi- 
leged under  the  law  to  publish  it  with  tiie 
names-     Whether  that  is  a  matter  of  opinion, 

•  •  •  you  adced  me  that,  didn't  yon?  As  to 
what  I  mean  by  'safety'  in  leaving  out  the 
names,  whether  I  wanted  to  protect  myself 
against  a  possible  rait  for  damages,  I  cut  out 
the  names  so  that  it  would  not  refer  to  any- 
body Id  the  world.  It  might  as  well  have  been 
somebody  in  South  America,  Asia,  or  Africa. 
I  said  I  cut  the  names  out  as  a  matter  of  safety 
to  the  publishers.  As  to  what  I  feared  might 
happen  to  the  publishers  if  the  names  were  con- 
nected with  the  article,  •  •  •  a  number  of 
things  might  occur.  Ordinary  items  in  the  pa- 
per,   people   come    to    us    and    telephone    us. 

*  •  •  It  requires  space  given  them.  People 
come  in  and  say:  'Well,  you  published  this; 
now  yon  must  publish  our  side  of  it'  It  takes 
op  colomas  and  columns  of  space.  We  do  that 
cheerfully  because  we  do  not  want  to  put  any- 
t>ody  in  the  wrong  light.  We  want  to  treat 
everybody  exactly  alike,  but  by  the  dimination 
of  the  names  absolutely  I  thought  it  would  place 
the  matter  beyond  anybody  ever  coming  to  see 
if  there  would  be  something  more  about  it. 
That  is  what  I  mean.  Whether  I  thought  only 
a  question  of  safety  was  involved,  *  *  *  al- 
•woys  a  question  of  safety  in  connection  with  lia- 
bility. I  did  not  say  that  I  left  out  the  names 
in  order  to  avoid  a  possible  suit,  for  publishing 
it.  for  damages.  I  say  there  is  always  a  ques- 
tion of  liability.  We  are  always  looking  out 
for  lawsuits.  Whether  I  realized  that  at  the 
time,  •  •  •  I  realized  that  all  the  time; 
yes,  aSr.  Whether  under  ordinary  circum- 
stances. Just  publishing  matters  I  am  priv- 
ileged to  publish,  which  I  am  entitied  to  pnb- 
Usn.   tbat  I  do  not  have  any  fears  as  that, 

♦  •  ♦  I  never  passed  on  an  item  in  my  life 
trltboat  applying  the  golden  rule  where  I  feared 
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a  rii^t.  Yes,  I  applied  the  golden  role  to  this 
article.  I  did.  I  treated  those  people  like  I 
wanted  to  be^  if  I  was  in  their  condition.  I 
knew  the  names  referred  to  by  the  reporter 
were  in  thereu  I  did  not  know  the  parties  per- 
sonally. I  had  no  ill  will  against  tnem  in  the 
world.  I  had  no  antagonism  against  them.  I 
had  jio  interest  in  publishing  anything  that 
might  injure  them.  Whether  I  made  an  in- 
vestigation to  determine  the  standing  of  the 
plaintiff   in    this   suit,    and   that   of   his   wife, 

*  *  *  I  did  not  name  the  plaintiff  in  this  suit, 
or  his  wife.  There  was  no  necessity  for  that. 
I  knew  the  article  referred  to  the  mother  of 
the  plaintiff.  I  could  not  tell  from  the  ar- 
ticle anybody's  name.  The  article  published 
did  not  refw  to  any  plaintiff,  or  defendant,  or 
anybody.  I  did  not  ascertain  who  that  mother 
was,  and  her  standing,  because  we  took  the 
names  out  of  it.  No,  I  did  not  know  tiiat  any- 
body would  know,  from  the  reading  of  that  ar- 
ticle, that  it  referred  to  the  mother,  and  that 
they  would  know  who  tbat  mother  was,  or  aft- 
erwards find  oat  and  ascertain  t^  investigation, 
and  tliat  it  might  injurs  them.  I  did  not  know 
that.  I  did  not  know  tbat  it  would  injure  any- 
body.   As  to  why  I  wanted  to  be  safe  about  It, 

*  *  *  because  there  might  be  a  difference 
of  opinion  between  them  and  me  about  tiiat,  as 
to  that.  Whether  I  made  an  investigation  to 
determine  who  the  mother  was,  •  •  •  I  cnt 
the  names  out.  I  made  no  investigation  to  fin^ 
who  tlie  mother  was.  I  never  did;  no,  sir. 
At  the  time  I  published  that  article,  I  took  in- 
to consideration  the  fact  that  the  article  as  it 
was  published  might  humiliate  and  shame  the 
parties  to  whom  it  actually  did  refer,  and  in- 

fre  them  in  their  good  name  and  reputation, 
always  take  that  into  consideration— those 
iatta.  Whether  at  this  time  I  took  it  Into  con- 
sideration, •  •  •  I  do  not  think  that  I  went 
into  the  article  any  more  than  to  revise  it,  and 
make  it  refer  to  nobody.  I  do  not  remember 
that  point  X  really  do  not  Yes;  I  know  as 
a  matter  of  fact  that  the  records  of  the  courts 
are  open  to  aB  parties.  I  know  that  I  be- 
lieve anybody  who  wishes  to  do  so  can  go  to 
the  courts,  notwithstanding  no  names  are  men- 
tioned, and  find  the  actual  answer,  together 
with  the  names  of  the  parties  to  the  suit  I 
believe  that  would  have  been  the  case,  whether 
ther  was  any  publication  or  not  Anybody 
can  go  to  the  courts.  If  anybody  was  interested 
to  find  out  who  the  parties  were  after  seeing  the 
publication,  I  think  that  they  could  go  to  the 
courts  and  asoertain  anything  on  file  at  thu 
time.  I  loiew  that  at  the  time,  undoubted^. 
Everybody  knows  that"  Ajrain :  "Whether,  In 
my  capadty  as  editor,  I  published  any  other  of 
toe  ptoceedings,  the  pleadings  In  ttie  divorce 
suit  of  Fisher  v.  Fisher,  •  •  •  my  recollec- 
tion is  that  we  did  not  publish  anything  in  con- 
nection with  the  divorce  suit  of  Fisher  v.  Fish- 
er. We  published  the  answer  in  the  divorce 
suit,  but  it  was  not;  *  *  *  it  had  nothing 
to  say  about  Fisher  v.  Fisher;  nothing  to  say 
about  them  whatsoever.  I  knew  when  we  pub- 
lished It  and  had  knowledge  that  It  was  In  that 
particular  suit"  Again:  "Ordinarily,  and 
usually,  all  court  news  is  pablished  under  the 
head  of  "Court  Routine.'  Ordinarily,  under  that 
head  we  have  two  or  three  paragraphs  in  re- 
gard to  particular  suits,  which  we  regard  as 
unusoal,  calling  attention  to  the  nature  of  the 
suit.  These  are  called  'leads,'  explaining  the 
nature  of  the  suit,  especially  If  the  matter  Is 
of  unusual  interest.  Whether  it  is  a  very  rare 
thing  (or  us  to  publish  the  pleadings,  •  •  « 
we  went  over  that  awhile  ago^  that  particular 
question,  I  think." ' 

"That  statement  is  as  strong  in  appellee's  favor 
as  the  record  will  justify ;  and,  in  our  opinion, 
while  it  might  perhaps  support  a  finding  of  slight 
negligence,  it  falls  short  of  showing  gross  negli- 
gence  or  gross  indifference  to  the  righte  of  others. 
On  the  contrary,  the  proof  shows  that  the  man- 
aging editor,  before  authorizing  the  publication. 
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attempted  to  make  such  ch^uites  in  it  an  would 
prevent  idendficatioa  o{  any  persons  therein 
referred  to.  This  effort,  although  it  may  not 
have  been  succeasful,  shows  clearly  that  the 
managing  editor  was  not  guilty  of  gross  indif- 
'fereuce  or  willful  or  wanton  wrong.  Nor  is  it 
any  answer  to  this  to  say  that  in  exercising  the 
care  referred  to  Mr.  GiUespie  waa  merely  at- 
tempting to  avoid  a  libel  suit.  A  willful  or  wan- 
ton act  or  gross  indifference,  as  used  in  the  defi- 
nition of  'malice,'  means  an  act  done  with  the 
specific  intention  to  injure  the  person  that  was 
injured,  or  an  act  done  with  such  utter  reck- 
kssness  as  to  indicate  a  disregard  of  conse- 
quences. The  act  here  complained  of  was  done 
in  due  course  of  business.  That  business  was 
the  publication  of  a  daily  newspaper;  and, 
no  doubt,  the  duties  ot  the  managing  editor  of 
3uch  a  publication  are  not  only  arduous,  but 
the  very  nature  of  th»  business  requires  them, 
in  many  instances,  to  be  performed  with  great 
celerity.  By  a  given  hour  the  editorial  depart- 
ment must  furnish  sufhcient  copy  to  fill  a  desig- 
nated amount  of  space  in  each  issue  of  the  pa- 
per; and  therefore  it  is  no  doubt  true  that,  on 
many  occasions,  that  department,  and  especial- 
ly the  managing  editor,  is  compelled  to  woric  in 
haste.  But,  notwithstanding  theae  facts,  as 
etf'ted  before,  the  testimony  shows  that  in  this 
case  the  managing  editor  made  an  effort  to  have 
the  publication  in  question  couched  in  such 
language  as  would  prevent  identification  of  the 
persons  therein  referred  to;  and  the  effort  so 
made,  though  it  may  not  have  been  successful, 
negatives  the  charge  of  grosi  negligence  or  m- 
diference.  (Italics  ours.)  Nor  waa  such  wrong- 
ful conduct  shown  by  the  fact  that  tlie  editor 
made  no  effort  to  ascertain  more  than  he  then 
knew  concerning  Mrs.  Fisher,  the  plaintiff  in  the 
divorce  suit,  or  Mr.  and  Mrs.  McDavid,  her 
father  and  mother.  The  proof  that  he  did  not 
know  them  and  never  had  any  dealings  with 
them  was  pertinent  for  the  purpose  of  nega- 
tiving the  existence  of  ill  will;  and  the  fact 
that,  if  he  had  waited  and  attempted  to  do  so, 
he  might  have  ascertained  (italics  ours)  more 
about  them,  does  not  prove  gross  indifference 
or  a  willful  purpose  to  injure  them. 

"So,  our  conclusion  is  that  the  assignments 
of  error  which  present  the  contention  that  the 
testimony  does  not  support  a  finding  of  actual 
or  express  malice  must  be  sustained." 

In  the  Instant  case,  the  libelous  article 
complained  of  having  heretofore  been  set  out, 
and  the  admission  that  It  was  false  and  un- 
true, the  plaintiff  Introduced  evidence  that 
the  appellant,  on  August  13, 1914,  which  was 
ten  days  prior  to  the  publication  of  the  al- 
leged libelous  article,  published  an  article 
which  shows  on  Its  face  that  on  said  13th 
day  of  August,  1914,  the  appellant  was  In- 
formed and  well  knew  that  appellee  acted  in 
his  own  self-defense  at  the  time  he  killed 
John  J.  O'Fiel,  and  that  appellant  was  fully 
aware,  even  in  detail,  as  to  how  the  homicide 
occurred,  and  that  appellant  was  we]}  aware 
of  the  fact  that  appellee  was  not  lying  In 
wait  for  the  said  John  J.  O'Fiel,  and  that  ap- 
pellee was  not  in  any  manner  secreted  or  hid- 
den from  the  said  O'Fiel  at  the  time  of  the 
homicide;  but,  on  the  contrary,  it  is  claimed 
said  article  shows  on  the  date  last  mentioned 
appellant  was  informed  and  well  knew  that 
the  said  O'Fiel  was  the  aggressor,  and 
brought  on  the  difficulty  which  resulted  in 
his  death,  and  that  he  attacked  and  several 
times  fired  his  pistol  at  the  appellee  before 
appellee  attempted  to  defend  himself  against 
such  assault. 


Now,  as  anstainlng  this  contention,  we  set 
out  the  greater  portion  of  said  article,  which 
is  as  follows: 

"John  J.  O'SHel  Shot  and  Killed  at  Beaum<mt 
"Special  to  the  Chronicle. 

'•Beaumont,  Texas,  August  13. — Jolm  3. 
O'Fiel,  a  lawyer,  64  years  old,  was  shot  and 
killed  late  yesterday  afternoon  in  the  entrance  to 
the  store  of  Willis  6.  Blanton  on  Pearl  street 
B.  E.  Quinn,  a  real  estate  dealer,  was  shot 
through  the  right  lung  and  received  a  flesh 
wound  across  the  hack.  He  is  at  the  Sisters' 
Hospital  and  physicians  state  that  he  has  a 
fair  chance  to  recover.  The  duel  took  place  at 
a  time  when  the  street  was  thronged  with  peo- 
ple, and  created  a  great  deal  of  excitement 
Pistols  were  used  and  from  six  to  eight  shots 
were  fired,  l^e  body  of  Mr.  O'Fiel  was  sent  to 
Widiita  Falls,  where  the  funeral  and  burial  will 
take  place. 

"The  law  ofiSces  of  the  decedent  and  his  scm, 
David  O'l^el,  are  on  the  third  floor  of  the  Tem- 
perance building  and  Mr.  Quinn  had  his  offices 
on  the  same  floor.  The  two  men  liad  a  slight 
disagreement  over  some  small  matter  and  earlier 
in  the  afternoon  they  had  met  in  the  lobby  of 
the  Temperance  building  and  after  exchanging 
a  few  words  they  became  angered. 

"Quinn  was  Standing  on  Curb. 

"When  the  shooting  began,  Mr.  Quinn  was 
standing  on  the  curb  in  front  of  the  lobby  in  the 
Temperance  building,  talking  to  three  friends. 
Mr.  O'Fiel  was  first  seen  by  a  number  of  people 
to  start  from  the  west  side  of  the  street  in  the 
vicinity  of  the  Caswell-Preston  drug  store.  He 
crossed  at  an  angle  which  brought  him  about 
opposite  the  Quinn  party.  As  he  reached  the 
middle  of  the  street  he  drew  a  pistol  and  fired. 

"Mr.  (^uinn  turned  and  ran  toward  the  Blanton 
store,  missed  the  entrance  and  threw  both  hands 
against  the  wall.  In  the  next  instant  he  ran 
into  the  store.  Meanwhile  Mr.  O'ltel  was  mov- 
ing toward  Quinn  and  firing.  Quinn  passed  into 
the  store  and  went  behind  a  table  m  clothing, 
and  turned  there  and  began  firing.  Mr.  O'Fiel 
fell  in  the  entrance  of  the  Blanton  store.  Mr. 
Quinn  ran  out  of  the  store  and  went  into  the 
store  next  door  and  was  later  removed  to  the 
hospltaL 

"A  number  of  physicians  came  to  the  asast- 
ance  of  Mr.  O'Fiel,  but  he  died  within,  a  few 
minutes  and  did  not  speak  after  he  feU.  The 
physicians  and  others  who  examined  Mr.  O'E^el 
were  unable  to  find  the  bullet  wound  for  some 
time,  and  eventually  could  find  no  other  trace 
of  the  bullet  than  in  the  left  arm  just  below 
the  shoulder.  It  did  not  appear  that  this  would 
cause  death  and  continued  examination  failed 
to  reveal  any  other  wound.  Finally,  however, 
the  physicians  asserted  that  life  was  extinct,  and 
the  body  was  removed  to  the  undertaker's^ 
There  a  more  careful  examination  of  the  wound 
disclosed  that  the  bullet  had  entered  the  left 
arm  just  below  the  shoulder  and  had  passed 
into  the  body  and  probably  thru  the  lungs.  It 
Is  believed  that  an  artery  was  severed  and 
that  internal   hemorrhage  caused   death. 

"Twice  Hit  with  Bullets. 
"At  the  hospital  it  was  ascertained  that  Mr. 
Quinn  had  been  twice  hit  with  bullets.  One 
bullet  had  jpassed  across  his  back  and  twice  cut 
the  flesh  just  over  the  shoulder  blades.  "Dm 
other  bullet  passed  into  the  body  penetratiu 
the  lower  part  of  the  right  lung.  The  physi- 
cians were  unable  to  make  definite  answer  as  to 
whether  this  bullet  entered  the  back  or  the 
breast,  or  whether  there  were  two  bullets,  one  en- 
tering the  breast  and  the  other  the  back.  The 
wound  in  the  breast  might  have  been  caused  by 
something  other  than  a  bullet,  and  if  so,  the 
bullet  which  entered  the  back  is  stiU  in  the 
body.  It  may  be  that  the  bullet  passed  through 
and  through  the  body,  and  in  tliat  event  t£« 
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physldaaB  coold  not  say  whether  it  entered  from 
the  back  or  the  breast  The  woand  wu  not 
probed  and  only  a  thoroagh  examination  later 
will  disclose  the  exact  condition  of  the  wound. 
"Mr.  Quinn  withstood  the  shock  well  and  after 
the  wounds  were  dressed  his  condition  was 
reported  good  and  his  chances  for  recovery  were 
pronounced  good.  There  is  danger  of  compli- 
cations from  a  wound  in  the  lung,  but  these  can 
not  be  fraecaat  or  anticipated." 

The  testimony  shows  that,  at  the  time  ap- 
pellee killed  John  J.  OTIel,  appellant  had  a 
regular  reporter  and  representative  in  the 
dty  of  Beaumont,  who  regularly  gathered 
and  reiMrted  news  Items  to  appellant.  This 
reporter  was  in  the  dty  of  Beaumont  on  the 
day  of  the  homicide,  and  was  there  also  on 
the  day  of  the  habeas  corpus  hearing,  repre- 
senting the  pai>er  as  its  reporter  and  agent 

The  witnesses  to  the  shooting,  it  appears 
from  the  record,  most  of  them,  are  residents 
of  the  dty  of  Beaumont  and  their  places  of 
business  are  on  Pearl  street,  upon  which  said 
street  the  shooting  occurred.  All  o:f  the  wit^ 
nesses,  so  far  as  can  he  ascertained  from  the 
record,  were  easily  accessible. 

As  abcve  shown,  appellant's  r^Mrter  in- 
formed appellant,  prior  to  the  publication  of 
the  alleged  libelous  article,  as  to  how  the 
killing  of  OFlel  came  about  It  seems  that 
he  had  talked  with  a  number  of  witnesses  to 
the  shooting,  and  made  up  his  report  of  the 
same.  Mr.  Gillespie,  the  managing  editor, 
testiaed  that  he  did  have  a  reporter  and  repr 
resentatlTe  in  Beaumont  at  the  time  of  the 
killing  <tf  O'Fiel  by  plaintiff,  whose  duty  it 
was  to  furnish  such  news  to  appellant  and 
such  reporter  was  in  a  posltlaii  to  learn  how 
the  kiUlng  oceurred,  and  that  is  the  way  the 
paper  gets  the  news. 

Quoting  from  his  testLmcmy  further,  Mr. 
GlUespie  stated: 

"But  if  the  article  is  false  and  untrue,  then 
the  article  is  Ubeloos  on  its  face.  «  •  •  Ac- 
cording to  the  two  boys'  version  of  the  trouble, 
the  article  does  charge  Quinn  with  the  delib- 
erate assassination  of  CFieL  It  would  seem, 
according  to  their  version  of  that  it  does  charge 
that  My  paper  published  that  article,  but  I 
didn't  know  anything  about  it.  The  paper  knew 
that  the  article  came  from,  the  sons  of  the  dead 
man,  because  the  article  says  'my  father.'  I 
know  now  that  the  article  misstated  the  facts, 
but  I  didn't  know  it  before  it  was  published,  be- 
cause I  didn't  read  the  article.  The  killing  oc- 
curred 11  days  before  the  publication  of  the 
article  from  the  two  O'Fiel  boys,  and  during 
that  time  we  had  a  representative  of  the  Chron- 
icle in  Beaumont  *  *  *  I  was  in  Houston, 
but  we  bad  a  reporter  and  representative  there 
to  furnish  the  news  to  os,  and  he  was  in  a  po- 
sition to  learn  how  the  thing  occurred.  I  do  not 
admit  that  the  article  shows  on  its  face  a  de- 
liberate  assassination  of  John  J.  O'Fiel,  by  Mr. 
Quinn,  but  I  admit  that  the  two  boys  make 
out  that  Und  of  statement  The  article  didn't 
impress  me  as  being  anything  important.  I 
did  not  pass  on  the  artide  before  it  was  publish- 
ed, and  hare  no  idea  what  the  man  that  took 
it  to  tiie  composing  room  thought  about  it  I 
cannot  tell  what  I  would  have  done  if  I  had 
seen  the  artide  before  it  was  published,  wheth- 
er I  would  have  let  it  go  in  the  paper  in  that 
form  or  not  If  that  article  had  been  broaght 
to  me  personally,  my  objection,  if  I  had  made 
such,  woiild  have  been  that  it  was  controversial 
in  its  natute,  and  calculated  to  make  it  neo- 


easary  for  ns  to  puSlish  a  reply  tnm  Mr.  Quinn, 
and,  whenever  you  publish  as  article  in  the  i>a- 
per  and  somebody  diallenges  it  it  goes  to  dis- 
crediting the  accuracy  of  the  paper  to  that  ex- 
tent I  might  have  found  other  objections  to 
it  bat  I  can't  tell  you  whether  I  would  have  or 
not ;   can't  say  what  I  would  have  done." 

It  will  be  noted,  and  the  testimony  shows, 
that  Mr.  OUlespie  did  not  attempt  to  deny 
knowledge  of  the  facts  connected  with  the 
killing  of  O'Fiel  by  plaintUT,  as  published  in 
appellant's  paper  on  August  13,  1914,  nor  did 
he  testify  Qiat  he  had  any  reason  to  doubt 
the  truth  of  the  statements  made  In  said  ar- 
tide of  August  13,  1914,  said  statements  be- 
ing sent  by  the  reporter  of  bis  paper,  and 
showing  that  appellee  was  Justified  in  kill- 
lag  O'Fiel,  and  contradicted  the  libelous  arti- 
cle of  August  23d,  following.  It  will  be  not- 
ed further  that  Mr.  Gillespie  stated  that  the 
paper  knew  that  the  libelous  artide  came 
from  the  sons  of  the  dead  man;  that  the 
statements  in  said  libelous  artide  did  not  ap- 
pear to  Mr.  Gillespie  as  being  Important. 
Nothing  In  the  record  appears  showing  that 
any  effort  was  made  before  publishing  the 
libelous  artide  to  verify  Its  statements,  the 
paper  having  doubtless  in  its  own  files  the 
statements  made  by  Its  reporter  and  repre- 
sentative In  Beaumont 

Upon  comparlBon  of  the  instant  case  and 
the  McDavld  Case,  it  will  readily  occur,  to, 
perhaps,  any  one,  that  there  is  a  vast  amount 
of  difference.  In  the  McDavid  Case  great 
care  and  caution  wojb  ezerdied  by  the  news- 
paper, and,  if  there  was  any  negUgeipce  what- 
evtf,  the  same  was  very  slight. 

In  the  Instant  case,  the  true  facts,  aa  shown 
by  the  preliminary  examination,  were  In  pos- 
session of  the  appellant  We  do  not  believe 
that  the  fact  that  the  managing  editor  did 
not  authorize  the  publication  of  the  article, 
and  that  the  paper  whs  not  actuated  by  a 
feeling  of  ill  will,  would  excuse  the  infer- 
ence of  Implied  malice.  But  no  care  what- 
ever seems  to  have  been  exercised,  and  the 
Jury  in  the  case  .were  authorized  to  infer 
that  the  appellant  was  grossly  negligent,  and 
showed  a  i-eckless  disregard  of  ajqiellee'S 
rights,  indicating  an  entire  disregard  of  the 
consequences  that  might  follow  from  the  pub- 
lication of  said  artlcl&  At  least,  it  was  a 
question  of  fact  for  the  jury  trying  the  case, 
it  was  their  province  to  pass  upon  the  cred- 
ibility of  the  witnesses,  to  judge  of  the 
wei^t  and  value  of  their  evidence,  and  their 
province  to  take  into  consideration  the  fact 
that  Mr.  GUlesple  was  an  interested  witness, 
and  to  cmusider  all  the  facts  and  circumstanc- 
es and  Inferences  in  passing  upon  this  ques- 
tion. 

We  believe  that  the  issue  of  exemplary 
damages  was  raised  by  the  evidence,  was 
properly  submitted  to  the  jury,  and  that 
therefore  the  above  assignment  should  be 
overruled. 

[I]  The  appellant  complains  that  the  court 
erred  in  paragraph  3  of  Its  g«ieral  charge, 
In  permitting  plaintifl  to  leoover  exemplary 
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damagee;  "U  the  Jnry  should  flod  that  tbe 
defendant  was  guilty  of  grosa  negligence 
toward  plalntlfl  In  publishing  and  circulat- 
ing said  article,"  thereby  wholly  Ignoring  the 
Issue  of  actual  malice  as  a  necessary  in- 
gredient to  the  recovery  of  ex^nplary  dam- 
ages. 

The  charge  of  the  conrt  on  this  matter  was 
as  foUows: 

"Tou  are  instructed  that  if  you  shall  believe 
from  the  evidence  that  the  defendant,  in  publish- 
ing and  circulating  said  article  complained  of  by 
the  plaintiff,  was  guilty  of  gross  negligence  to- 
ward the  plaintiff,  then  in  addition  to  such  ac- 
tual damages  as  you  may  allow  plaintiff,  as  here- 
inbefore explained,  you  may,  in  addition  thereto, 
allow  him  such  further  sum  by  way  of  exem- 
plary or  punitory  damages,  as  you  may  deem 
proper  to  allow  under  the  facts  and  circumstanc- 
es in  evidence  before  you. 

"By  tbe  expression  gross  negligence,'  as  here- 
in used,  is  meant  that  the  publication  and  cir- 
culation of  said  article  by  the  defendant  was 
done  in  such  manner  and  under  such  circum- 
stances as  to  show  a  redcless  disregard  on  the 
part  of  the  defendant  towards  the  rights  of  the 
plaintiff,  and  so  wholly  without  care  as  to  indi- 
cate an  entire  disregard  of  tbe  consequences  to 
plaintiff  that  might  follow  from  the  publica- 
Uon  and  circulation  of  said  article." 

If  tbe  pnbllcatlon  and  circulatioii  of  the 
artitde  was  done  in  sach  manner  and  under 
such  drcumstances  as  to  show  a  reckless 
disregard  on  the  part  of  the  defendant  to- 
wards the  rights  ol  the  plaintiff,  and  so  whol- 
ly without  care  as  to  indicate  an  entire  dis- 
regard of  the  consequences  to  plaintiff,  then 
the  jury  were  authorized  under  the  law  to 
Infer  malice,  for  in  law  a  reckless  disregard 
and  an  entire  want  of  care  on  the  part  of 
the  plaintiff  would  amount  to  gross  negli- 
gence, which  Is  equivalent  in  law  to  actual 
malice.    Tbe  said  assignment  is  overruled. 

The  sixth  assignment  of  error  complains  of 
tbe  court's  charge  as  not  having  given  a  cor- 
rect definition  of  the  term  "gross  negUgence." 
The  said  assignment  Is  overruled. 

Complaint  Is  made  by  the  appellant,  in  its 
seventh  assignment  of  error,  of  the  court's 
action  in  refusing  to  give  defendant's  spe- 
cial charge  No.  1,  which  was  a  peremptory 
Instruction  to  find  in  favor  of  defendant  for 
exemplary  damages,  for  lack  of  evidence  to 
sustain  such  issue. 

What  ,we  have  said  heretofore  disposes  of 
this  assignment    It  is  therefore  overruled. 

[7]  By  the  eighth  assignment,  the  action  Of 
tbe  lower  court  is  challenged  in  refusing  to 
give  defendant's  special  diarge  No.  8,  which 
gave  a  definition  of  actual  malice;  it  being 
complained  that  tbe  general  charge  was  si- 
lent on  that  issue,  and  the  plaintiff  having 
pleaded  that  defendant  was  guilty  of  actual 
malice  in  making  the  publication. 

The  said  assignment  is  overruled. 

By  the  ninth  assignment,  the  verdict  of  the 
jury  Is  assailed  as  being  contrary  to  the  law 
and  tbe  evidence,  for  the  reason  that  there 
was  no  evidence  in  the  case  upon  which  tbe 
jnry  oonld  properly  base  a  finding  against 
tbe  defendant  for  exemplary  damages. 

Under  tbe  facts  of  tbe  case,  we  believe  tbe 


jnry  .were  antborized  in  their  Undlng  against 
appellant  for  exemplary  damages. 

[I]  By  the  tenth  assignment,  complaint  la 
made  that  the  actual  damages  found  were 
grossly  excessive  and  without  sufficient  evi- 
dence to  support  it ;  the  facts  showing  no  bi- 
jury  to  appellee's  business,  and  showing  a 
prompt  retraction  and  vindication  of  plaintifT 
by  defendant 

From  the  record  before  us,  we  find  nothing 
to  show  that  the  jury  was  actuated  by  any 
improper  motive,  and,  they  having  found  a 
verdict  against  the  appellant  for  the  sum  <A 
$4,000  actual  damages,  we  are  not  prepared 
to  say  that  the  same  was  excessive. 

This  assignment  Is  therefore  overruled. 

By  the  eleventh  assignment  of  error,  the 
verdict  of  the  jury  is  challenged  as  being  so 
grossly  excessive  as  to  show  that  It  was  the 
result  of  passiim  or  prejudice  superinduced 
by  tbe  injection  in  tbe  pleadings,  in  the 
court's  charge,  and  in  argument  of  plaintifTs 
counsel. 

We  find  nothing  in  the  record  to  bear  out 
tbe  contention  of  appellant  Therefore  this 
assignment  is  overruled. 

Finding  no  error  in  the  record,  this  case 
is  in  all  things  affirmed. 

It  is  so  ordered. 

CONLET,  a  J.  (dissenting).  I  am  of  tbe 
opinion  that  tbe  verdict  of  the  jury  in  this 
case  for  actual  damages  is  grossly  excessive, 
and  without  sufficient  evidence  to  support 
and  maintain  tbe  amount  awarded.  The  rec- 
ord shows  that  the  appellant  made'  a  prompt 
retraction  through  its  paper,  a  Sunday  edi- 
tion, of  tbe  libelous  article,  about  appellee, 
and  tbe  fact  is  undisputed  that  the  appellee, 
by  reason  of  such  article,  has  suffered  no 
injury  to  his  business,  nor  any  substantial 
damage  to  bis  reputation.  After  the  publi- 
cation of  tbe  O'Flel  article,  the  record  shows 
that  the  appellee  .wrote  to  appellant  the  fol- 
lowing letter : 

"Beaumont  Tex.,  August  28,  1914. 

"Mr.  Marcellus  B.  Foster,  President  Houston 
Chronicle  Publi^ing  Co.,  Houston,  Tex.— Dear 
Sir:  I  respectfully  call  your  attention  to  a  pub- 
lication on  page  42  of  the  Chronicle  of  Sunday, 
August  23,  1014,  headed  'An  Explanation,'  and 
signed  'Dudley  O'Fiel,'  'David  CFieL' 

"Bven  a  cursory  perusal  of  that  publicatioD 
will  certainly  convince  you  that  it  is  libelous. 
Doubtless  you  would  have  published  a  oommuai- 
cation  from  me  controverting  the  statements 
contained  in  that  but  I  depended  upon  th« 
sworn  testimony  in  the  case,  taken  from  the  rec- 
ord of  the  court  to  dispute  such  uncorroborated 
accusations,  besed  entirely  upon  hearsay  state- 
ments. I  am  somewhat  disappointed,  however, 
to  read  in  the  Chronicle  of  August  27,  page  12, 
a  very  general  report  of  the  facts  proven  in  the 
habeas  corpus  bearing,  after  the  specific  allega- 
tions of  lying  in  wait  etc.,  published  against  me 
in  the  Chronicle  of  August  23d.  The  court 
stenographer  took  the  testimony,  and  I  respect- 
fully refer  you  to  that  of  tbe  witnesses,  Chas. 
Abbott  John  H.  Brooks,  Ofiacer  BaUey  and  & 
E.  Quinn,  which  was  corroborated  by  a  number 
of  other  witnesses.  The  publication  of  whicb 
I  complain  was  made  in  a  Sunday  Chronicle 
to  give  the  widest  circulation  of  it  in  a  great 
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metropoUtaa  Journal.  I  beliere  that  yon  will 
correct  the  Injury  done  me  In  your  paper  by 
publishing  in  Sunday's  issue  the  testimony  of 
the  prindpal  witnesses  whom  I  have  named 
herein.  Tte  testimony  of  the  many  other  wit- 
nesses   was   likewise   corroboratiTe. 

"lours  rery  truly,  [Signed]  B.  B.  Qnlnn." 

In  response  to  this  letter,  the  following 
letter  was  sent  by  the  assistant  general  man- 
ager of  the  Honstcm  Chronicle  Company  to 
Mr.  Qobin: 

J  "August  81,  1914. 

"Mr.  B.  B.  Qulnn,  Beaumont,  Tex.— Dear  Sir: 
Your  letter  of  August  28th  to  Mr.  M.  E.  Pos- 
ter came  to  hand  Saturday  afternoon,  August 
29th.  In  his  absente  from  the  dty  on  receipt 
of  this  letter,  we  immediately  called  up  the 
Beaumont  correspondent  and  asked  him  to  get 
OS  a  copy  of  the  evidence  whicti  you  outline, 
and  which  he  forwarded  to  us  by  special  de- 
livery. In  the  meantime,  we  ask  you  to  send  a 
copy  of  the  evidence,  or  a  copy  of  a  newspaper 
in  which  It  appeared.  We  are,  of  course,  very 
glad  to  publish  this  evidence,  and  thank  you 
for  your  cordial  letter. 

"Tours  truly,    , 

"Assistant  General  Manager, 

"Houston  Chronicle  PabUshing  Company." 

On  Aogast  29,  1914,  the  Houston  Chronlde 
Bent  Mr.  B.  B.  Qulnn  the  following  telegram, 
the  same  also  being  In  response  to  the  let- 
ter written  by  Mr.  Qulnn  on  the  28th  Inst: 
"Houston,  Texas,  August  29,  1914. 

"Mr.  B.  B.  Quinn,  Beaumont,  Texas.  Please 
send  under  special  delivery  to-night  copy  of  evi- 
dence mentioned  in  your  letter  to  Mr.  Foster. 
If  this  evidence  appeared  in  any  Beaumont  pa- 
per. Just  mail  oa  clipping  under  special  deliv- 
ery.  The  Houston  Chronicle." 

In  reply  to  this  telegram,  Mr.  Qulnn  sent 
tbe  following  telegram  to  the  Houston  Chron- 
icle: 

"Beaumont,  Teoots,  August  29,  1914. 

"The  Houston  Chronicle,  Houston,  Texaai 
Am  sending  clipping  by  special  delivery,  which 
gives  a  part  of  the  evidence.  Save  half  a  page 
for  me.  B.  B.  Quinn." 

On  Sunday,  August  30,  1914,  the  Houston 
Chronicle  Company  published  BIr.  Qulnn's 
testimony,  and  made  a  full  and  complete  ex- 
oneration of  Mr.  Qulnn.  "Hiat  article  was 
prominently  headed  "B.  B.  Qulnn  Exoner- 
ated," and  then  proceeded  as  follows: 

•TKstrict   Judge    Orders   His  Discharge  After 

Hearing  on  Habeas  Corpus  Wnt 

at  Beaumont. 

"Beaumont,  Texas,  Aug.  29.— Testimony  exon- 
erating B.  B.  Quinn  diarged  with  the  killing 
of  John  J.  O'Kel,  was  offered  at  a  writ  of  ha- 
beas corpus  hearing  before  District  Judge  W. 
H.  Davidson.  As  a  result  of  the  hearing  Judge 
Itavidson  held  Quinn  blameless  In  tbe  encounter 
and  ordered  his  complete  discharge  from  custody. 

"Quinn  was  represented  by  Colonel  A.  J. 
Houston,  and  County  Attorney  Marvin  Scur- 
lock  represented  the  state.  No  evidence  was  pre- 
sented by  the  state  and  no  argument  was  made 
at  the  conclusion  of  the  testimony.  Mr.  Scur- 
lodE  stated  that  the  evidence  showed  as  clear  a 
case  of  self-defense  as  could  b«  established,  and 
tbe  court  Immediately  pronounced  the  verdict: 
'The  defendant  is  dischaKed.' 

"Tbe  hearing  was  concluded  with  the  testi- 
mony of  Qulnn  in  his  own  behalf.  Excepting 
for  qnesticiis  propounded  by  his  attorney,  Quinn 
b^^n  his  redta]  with  the  incident  which  caused 
the  first  interruption  of  the  friendship  between 
Qninn  and  Judge  O'Fiel  and  continued  with  a 
fairly  w«U  oonnected  narratlTe  on  down  to  the 


shooting  and  up  to  the  time  he  rellaqaiahed  his 
pistol  to  Police  Officer  Bailey  in  the  Abelman 
bamess  store.  While  there  was  much  detail  in 
Quinn's  story  not  heretofore  published,  his  testi- 
mony did  not  vary  in  the  main  facts  of  the 
shooting  affray,  save  in  oneparticular,  where  it 
was  stated  that  Judge  O'Flel  backed  into  the 
elevator  after  their  brief  encounter  in  the  lol>by 
of  the  Temperance  building  early  in  the  after- 
noon. The  testimony  shows  that  Quinn  backed 
through  the  lobby  until  he  got  into  the  elevator 
and  ran  the  car  up  to  the  third  floor  himself, 
leaving  Judge  O'E^el  in  the  lobby. 

"Start  of  the  Trouble. 

"Beginning  at  what  he  described  as  the  start- 
ing of  the  bad  feding  between  himself  and  Judge 
O'S^el,  Mr.  Quinn  said  that  it  was  in  June  that 
be  found  a  purchaser  for  a  piece  of  Sour  Lake 
oil  land  owned  by  Judge  O'lieL  The  deal  went 
to  the  extent  of  the  prospective  purchaser  put- 
ting up  earnest  money.  Subsequently  Oie  deal 
fell  through  and  Quinn  claimed  that  a  commis- 
sion was  one  him  for  finding  the  purchaser.  At 
tbe  same  time  the  deal  fell  through,  Qninn  said, 
there  was  a  little  difficulty  in  Judge  O'Fiel's 
office,  when,  he  said.  Judge  O'Fiel  threatened  to 
throw  an  inkstand  at  him,  and  pushed  him  out 
of  the  office.  £>om  that  time  on,  Quinn  said, 
O'Fiel  did  not  look  at  him. 

'"Quinn  filed  suit  on  July  29th  against  Judge 
O'Fiel  for  the  commission. 

"A  few  days  t>efore  the  tragedy  it  appeared  to 
Quinn,  he  said,  as  though  Judge  O'Bhel  was  in- 
clined to  speak.  On  one  or  two  occasions,  Qninn 
said,  he  had  nodded  at  the  judge  as  they  passed. 

"Meet  in  the  IxAby. 

"Coming  to  the  day  of  the  tragedy  Quinn  said: 

"  'About  1  o'clock  on  that  day  I  met  lum  as  I 
was  going  to  tlie  post  office.  I  said,  "Bow  do 
you  do  Judge?"  and  he  went  on  and  didn't 
speak.  As  i  returned  from  the  poet  office  he 
was  leaning  up  a^inst  the  entrance  there  of 
the  Temperance  building  and  I  came  along  about 
the  entrance  g<^;  to  my  office,  and  he  called 
me.  He  was  talking  to  M.  A.  McKnight,  and 
when  I  started  to  go  by,  he  said.  "Say  Quinn, 
come  here,"  and  advanced  toward  me. 

"  *I  walked  toward  him  and  he  came  along 
and  commenced  to  curse  me  and  said,  "Damn 
you,"  and  he  stock  his  finger  right  up  in  my  face 
and  told  me  never  to  speak  to  him  again.  I  had 
already  taken  all  I  thought  I  could  take  from ' 
any  man;  he  had  already  kicked  me  out  of  his 
office,  and  when  he  came  up  and  pointed  his  fin- 
ger in  my  face  and  commenced  cursing  me  on 
the  street  I  liit  at  him,  and  when  he  ran  at  me 
with  bis  knife,  I  lacked  him.  In  the  meantime 
I  had  a  little  knife — I  think  I  have  it  now — and 
when  I  was  getting  that  little  knife  out  he  ran 
at  me  with  his  and  I  Idcked  him  off.  I  didn't 
want  to  hurt  liim  very  bad  anyway.  About  that 
time  McKnight  grabbed  him,  but  McKnight  was 
a  small  fellow  and  couldn't  hold  him,  and  he 
kind  of  dragged  McKnight  on  with  him  and 
came  toward  me  with  the  knife.  I  was  going 
to  the  elevator  and  had  got  pretty  near  back  to 
the  elevator  and  some  fellow  shoved  me  back  to 
tbe  elevator.  I  don't  know  who  the  fellow  was. 
There  was  no  boy  there  with  the  elevator.  I 
supposed  the  power  was  off.  By  that  time 
Judge  O'Fiel  ran  bade  with  his  knife  like  he 
was  coming  into  the  elevator,  and  when  he  did 
that  I  kicked  him  again.  Just  then  some  fellow 
said,  "Shut  the  door  and  go  on  up,"  and  I  shut 
the  door.  I  didn't  know  whether  the  power  was 
on  or  off,  and  I  just  tried  it  and  went  on  np  to 
my  office. 

"  'I  think  I  hit  him  a  back  handed  lick  with 
my  left  hand.  That  was  the  hand  nearest  him. 
I  am  pretty  sure  that's  how  I  struck  him,  be- 
cause I  had  a  little  skin  rubbed  off  my  fist.  I 
stepped  back  to  see  what  he  would  do.  If  he 
was  going  to  fight  I  could  brace  myself  and  get 
a  good  solid  lick  on  him.  I  was  backing  away 
all  the  time.' 
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•TDifflcnlty  with  Dave  O'FieL 
"  'About  twenty  or  thirty  minutes  after  that, 
Dave  O'Fiel  came  down  to  the  office.  I  wa« 
fixing  to  arrange  some  papers  and  I  had  my 
side  turned  to  the  door.  He  rushed  in  and  codm 
after  me  and  hit  me  before  I  knew  he  was  in 
the  office  at  all.  Then  we  had  it  round  and 
round  up  there.  We  clinched  and  fell  and  rolled 
around  the  office  there.  Three  or  four  fellows 
came  there  and  pried  us  apart.  I  don't  think 
either  one  of  us  was  hurt.  When  they  pried  us 
apart  and  I  got  up  this  automatic  was  laying  on 
the  floor.  I  asked  a  young  fellow — I  grabbed  it 
as  soon  as  I  saw  it — I  said,  "Whose  gun  is 
this?"  He  said,  "I  jerked  it  out  of  Dave 
O'Fiel'8  pocket."  Dave  O'Fiel  was  standing 
right  on  the  inside  of  the  door;  V.  A.  Collins 
and  £>ed  Jennigan  and  I  think  a  man  named 
Sessler  that  works  for  the  Texas  Company,  and 
a  half  dozen  were  in  there. 

"  'A  young  fellow  who  was  in  my  office  went 
down  on  the  street  and  he  came  back  in  a  little 
while  and  said  he  heard  Mr.  O'Fiel  making  some 
threats  down  there,  and  he  said  he  was  out  try- 
ing to  get  a  gun.  He  said,  "You  had  better 
look  out."  I  went  right  straight  and  out  my 
son  on.  I  had  one  lying  right  there  on  the  desk 
and  I  armed  myself  and  I  went  down  on  the 
street  I  was  fixing  to  go  and  see  a  fellow  about 
selling  a  lot  I  expected  to  find  him  at  the 
WeUer  racket  store.  I  think  I  had  a  blue  print 
in  my  pocket.  I  started  across  the  street  and 
I  happened  to  notice  Abbott  and  Bobichaux 
standing  there  and  I  stopped  and  shook  hands 
with  them.  I  suppose  I  was  standing  there 
about  a  minute  when  O'Fiel  advanced  with  a 
gun.  When  I  stopped  there  I  stood  on  the  pave- 
ment facing  Mr.  Abbott  and  Mr.  Robichaux. 
They  were  standing  on  the  sidewalk.  I  was 
facing  with  my  back  to  the  street  standing  on 
the  pavement  in  front  of  the  Temperance  build- 
ing. Mr.  Abbott  looked  across  the  street  I 
don't  know  whether  be  said  anything  to  me  or 
not  I  looked  around  and  saw  0'£iel  coming 
across  the  street.  We  were  just  discussing  this 
O'FHel  trouble  at  the  time,  and  I  says— I  be- 
lieve I  remarked,  Abbott  says  he  thought  he 
remarked,  but  anyway  somebody  remarked — 
"There's  O'Fiel  now."     By  that  time  he  had 

fotten  to  the  middle  of  the  street     He  ran  his 
and  into  his  pocket  like  that  (illustrating)  and 
I  says,  "Yes,  and  I  believe  he  has  got  a  gun." ' 

"How  Shooting  Began. 

"  'I  stepped  upon  the  sidewalk  and  kept  think- 
ing somebody —  Everybody  seemed  to  be  watch- 
ing him.  I  thought  some  one  probably  would 
grab  him.  I  had  all  the  opportunity  in  the 
world  to  pull  my  gun  and  shoot  but  I  just  stood 
there  until  the  man  got  within  fifteen  net  of  me, 
and  he  says,  "I  have  got  you  now,"  and  pulled 
his  gun  out  of  his  pocket.  When  he  did  that  (I 
suppose  that's  how  came  Abbott  to  lose  part 
of  that  shirt  that  he  was  telling  about),  I  grabbed 
Abbott  loose  and  made  a  bee  line  for  the  en- 
trance of  that  store.  When  I  jumped  behind 
Abbott  I  was  expecting  all  the  time  that  some- 
body would  grab  O'Fiel.  I  thought  if  I  jumped 
behind  Abbott  somebody  would  stop  him,  and 
Abbott  twisted  around  there  and  broke  loose 
from  me.  I  think  he  was  trying  to  make  a  get 
away.  Anyway  I  got  loose  from  him  and  made 
a  run  for  that  entrance.' 

"  'Well,  now,  Mr.  Quinn,  did  you  attempt  to 
fire,  or  take  out  your  pistol  and  fire  before  you 
entered  that  building?'  asked  Colonel  Houston. 

•"I  could  have  fired  before  the  other  man  got 
bis  gun  out  of  his  pocket' 

'    "/Would  it  have  endangered  the  life  of  by- 
standers on  the  opposite  side  of  the  street?' 

"'Yes,  sir,  I  thought  of  all  that  The  first 
thin^  I  thought  was  to  get  out  of  the  way  of 
O'Fiel.  I  didn't  want  to  have  to  kill  him.  'Then 
the  next  thought,  I  didn't  want  to  injiire  any 
'bystanders.    I  ran  in  the  building.! 

"  'What  happened  thenr 


"  'He  shot  me  twice  before  I  sot  in  th«  bi 

Ing.' 

"  'You  knew  yoa  were  Bhot?* 
•  "  'Yes.  sir.' 

•"How  did  it  affect  you? 

"  'Well,  it  took  my  breath  away.' 

"  "Did  you  come  near  falling?" 

"  'Yes,  air.  I  came  near  falling.  I  caugh 
the  door  aa  I  ran  in.  I  started  over  to 
right  I  got  far  enough  over  south  of  the  i 
so  if  I  did  have  to  shoot  I  wouldn't  shoot  on 
the  door.  When  he  came  in  he  jnst  leveled 
gun  down  at  me  like  that  (illustrating)  ai 
shot  twice  just  as  ^uick  as  I  could  pull 
trigger.  I  am  pretty  sure  that  he  shot  about 
same  time  I  did.  His  bullet  went  wild, 
never  touched  me  after  he  got  inside.  Whei 
came  in  the  door  and  leveled  his  gun  at  n 
fired,  and  I  thought  he  was  facing  me  the 
you  are  facing  me,  hut  from  the  way  he  wai 
he  must  have  turned  around  like  that  He 
hit  in  the  side  I  think.' 

"After  the  Shooting. 

"  'After  I  sho{  I  stood  in  my  tracks  and  I 
came  in  and  held  his  father's  head  like  that 
said,  "Oh,  father,  you  are  killed,"  or  some 
mark  like  that  He  looked  up  and  saw 
and  made  a  run  for  me.  Well,  I  didn't  feel 
I  could  move  and  started  to  shoot  I  had 
gun  cocked  when  about  half  a  doaen  fel 
rushed  right  in  behind  him.  I  didn't  wan 
shoot  him  unless  I  had  to  as  I  knew  I  was 
ing  desperate  chances  of  hitting  somebody 
I  thought  the  best  thing  to  do  was  to  mal 
to  the  back  door  and  cover  him  when  he  ( 
out  When  I  got  out  of  the  back  door  I  c 
think  he  was  over  six  feet  behind  me.  I  s 
up  against  the  wall  and  he  ran  out  I  had  a 
bead  on  him  and  began  to  tighten  up  on 
trigger.  He  stopped  and  I  saw  he  didn't 
a  thing  in  his  hand.  When  he  scrambled  i 
the  door  he  failed  to  pick  up  his  father's 
I  was  sorry  for  him.  I  didn't  want  to  kill 
I  thought  I  was  killed  myself  and  didn't  wa] 
shoot' 

"  'If  yon  had  shot,  would  you  have  exp< 
to  kill  him?'  asked  Colonel  Houston. 

"  'Oh,  yes,  I  am  positive  I  would  have  I 
him.' 

"  'What  did  you  say  to  hfanr 

"  'I  don't  think  I  said  anything.  I  didn't 
time  to  say  anything. 

"  'He  stopped  when  he  saw  that  I  had  the 
on  him.  He  stopped  on  the  step  two  or  t 
seconds.  I  could  have  shot  I  had  a  1< 
time  to  shoot  if  I  wanted  to.  He  backed  up 
went  on  back.  Two  or  three  fellows  gra 
him  and  I  walked  into  Abeiman's  store  wh( 
could  watch  both  doors  and  sat  down.' 

"  'Did  yon  see  Officer  Bailey  when  you  we 
there?' 

"  'I  didn't  see  him  until  Dave  backed  u] 
didn't  see  Bailey  until  he  came  into  Abelii 
store.  He  followed  me  in  there  and  aske< 
for  my  gun.' 

"Eyewitnesses  Corroborate  Defendant 
"The  testimony  given  by  the  defendant 
corroborated  by  other  witnesses,  inch 
Charles  W.  Abbott.  Willis  O.  Blanton.  Joh 
Brooks  and  W.  H.  Mattison.  Abbott  and  K 
son  were  eyewitnesses  to  the  shooting. 

"An  interesting  phase  of  the  hearing  invi 
the  earlier  proceedings  in  justice  court.  O 
to  the  weakened  condition  of  the  defendant 
fering  from  wounds  received  in  the  encoB 
no  testimony  was  offered  at  a  preliminary 
ing,  under  Uie  law  a  justice  of  the  peace  nc 
ing  authorized  to  discharge  defendants  in 
coses.  Accordingly  an  agreed  bond  of  |£ 
was  granted  and  furnished  and  the  writ  o 
beas  corpus  sought  The  point  was  then 
the  defendant  not  being  in  actual  eostody. 
not  entitled  to  the  writ  Accordingly  fai 
tomey  had  him  surrendered  by  bondsmen,  I 
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by  peifeetiat  the  aiiplfcsttioii  for  mit  of  habeas 
corpus." 

On  the  anestlon  of  damages,  the  following 
evidence  was  Introduced: 

Mr.  Qulan  bimself  testified: 

"I  don't  know  that  I  can  tell  of  any  one  that 
thinks  any  lees  of  me  on  acconnt  of  ue  article, 
which  was  printed  in  the  Chronicle,  and  which 
was  sent  to  them  by  the  two  O'Fiel  boys ;  that 
would  be  nearly  impossible  to  say.  I  have  testi- 
fied by  deposition  in  this  case  also.  I  testified 
that  so  far  as  I  know  I  stood  JQst  as  well  in 
Beaumont  since  this  article  was  published  as  I 
did  before ;  that  is,  so  far  as  I  know ;  conldn't 
laj  anything  has  occurred  to  show  me  different. 
There  has  nottung  occurred  in  Beaumont  to  lead 
me  to  believe  that  my  position  is  any  different 
now  than  it  was  before." 

CoL  Houston,  counsel  for  appellee  in  ha- 
beas corpus  proceedings  growing  out  of  the 
kUllng  of  John  J.  O'Fiel,  testified  in  the 
trial  of  this  cause  as  follows: 

"I  have  not  testified  that  Mr.  Quinn  was 
wronged  by  that  article  in  the  Chronicle.  I 
stated  the  article  was  libelous,  but  I  did  not  say 
that  I  thought  he  had  bemi  injured.  *  *  *  I 
could  not  say  that  I  am  acguainted  with  the 
sentiment  in  Beaumont  relative  to  the  killing. 
It  would  be  my  opinion,  I  could  state  my 
own  opinion,  but  wouldn't  like  to  state  for  any- 
body else.  I  am  not  in  Beaumont  constantly. 
I  have  talked  with  a  number  of  people  in  Beau- 
mont about  it,  and  they  have  talked  to  me,  and 
all  the  sentiment  I  have  ever  met  with  is  in 
favor  of  Mr.  Quinn— that  he  was  justified.  Uis 
friends  and  Jadge  CFiel's  friends  both  lament 
it,  but  they  didn't  hesitate— like  myself.  I  was 
a  good  friend  of  Judge  O'Fiel,  but  when  it  came 
to  expressing  an  opinion  it  was  in  behalf  of  Mr. 
Quinn.  •  •  •  As  I  said  a  while  ago  I 
couldn't  say  what  the  sentiment  is  in  Beau- 
mont as  to  Mi.  Quinn,  but  those  I  have  talked 
to  all  acquit  Mr.  Quinn.  I  can't  recall  of  one 
that  ever  blamed  him.  But  as  to  the  people 
that  lived  elsewhere  in  East  Texas,  and  at  oth- 
er parts,  I  conldn't  say  what  they  thought 
about  it." 

Mr.  J.  H.  Hntchlnson  testified  as  follows: 
"I  Uve  in  Beanmont,  and  have  lived  there  for 
about  five  years.  I  know  the  plaintiff  jn  this 
case  only  by  idght.  I  am  familiar  with  the 
transactions  that  occurred  in  Beaumont  last 
Angnst,  in  wUdi  Mr.  O'Fiel  lost  bis  life.  Since 
that  time  I  have  had  occasion  to  hear  citizens 
of  Beaumont  express  themselves  with  reference 
to  the  feeling  or  sentiment  towards  Mr.  Quinn 
as  to  his  connection  with  that.  Have  heard  it 
several  times,  and  the  general  impression  is  that 
be  was  Justified  in  kDfing  Mr.  O^Fiel." 

Mr.  Mike  Welker  testified  as  follows: 
"I  live  in  Beanmont  and  liave  lived  there  for 
about  26  years.  I  am  acquainted  with  the 
plaintiff  in  this  case,  and  I  am  acquainted  with 
the  transaction  in  Which  Mr.  O'Fiel  lost  his 
life.  I  have  talked  with  various  citizens  in 
Beansumt  the  facts  of  the  killing,  and  have 
beard  them  express  themselves  in  reference  to 
Qainn's  connection  with  it,  and  he  has  been  gen- 
erally exonerated.  I  haven't  heard  anybody  con- 
demn him  for  it  That  is  the  sentiment  there. 
I  have  no  connection  with  either  party  to  this 
■ait." 

Dr.  A.  A.  Bailey  testified  as  follows: 

"I  lire  in  Beaumont  and  have  lived  there  for 

about years.    I  am  acqaainted  with  the 

plaintiff  in  this  case,  and  am  acquainted  with  the 
ftrnnsaction  in  whidi  O'Fiel  lost  his  life.  X  have 
talked  with  various  dtiaens  in  Beaumont  the 
facts  of  the  killing  and  have  heard  them  express 
themselves  with  reference  to  Quinn's  connection 


with  it,  aad  he  has  .been  generally  exinerated, 
and  I  haven't  beard  anybody  condemn  him  for 
It.  That  is  the  sentiment  there.  I  have  no  con- 
nection with  either  party  to  the  suit  •  •  • 
Outside  of  the  immediate  vicinity  where  Mr. 
Quinn  lives,  X  don't  know  anything  about  wtiat 
tno  sentiment  is." 

There  Is  no  evidence  of  any  kind  in  the 
record  which  was  introduced  to  show  that 
Mr.  Quinn  suffered  any  damage  to  his  repu- 
tation or  business  in  Beaumont,  outside  of 
the  Immediate  vicinity  of  Beaumont,  or  else- 
where by  reason  of  the  Ubelous  article.  All 
of  the  witnesses,  without  exception,  Includ- 
ing Mr.  Quinn  himself,  spedflcally  testified 
that  Quinn  suffered  no  damages  to  his  repu- 
tation in  Beaumont  or  elsewhere  to  their 
knowledge.  The  Chronide  gave  prompt  re- 
traction to  the  statements  made  in  the  libel- 
ous article,  and  printed  the  same  in  the  Sun- 
day edition,  and  the  retraction  had  the  same 
place  and  prominence  as  did  the  libelous  ar- 
ticle. Xet,  notwithstanding  these  facts,  the 
Jury  awarded  a  verdict  of  |5,000  against  the 
defendant,  |4,000  actual  damages  and  $1,000 
exemplary.  It  further  appears  from  the  rec- 
ord that  the  appellee,  Quinn,  while  on  the 
witness  stand,  was  permitted  to  testify  that 
he  was  shot  through  the  lungs  and  shoulder, 
and  suffered  much  pain  and  agony  and  to 
further  disclose  his  injury  and  confinement 
in  the  hospital. 

I  agree  with  the  majority  opinion  of  the 
court  in  the  ruling  made  on  the  assignment 
of  error  based  on  the  admissibility  of  this 
evidence,  but  stUl  I  am  firmly  convinced  that 
tliis  evidence  so  played  upon  the  passion, 
prejudice,  and  sentiment  of  the  Jury  that 
it  must  have  been  an  actuating  factor  In  the 
determination  of  the  amount  of  the  verdict 
Certainly,  the  personal  injury  sustained  by 
plaintiff  In  the  encounter  with  the  decedent 
O'Fiel,  and  the  consequent  suffering  and  con- 
finement In  the  hospital,  cannot  legally  be 
considered  as  a  factor  tn  arriving  at  the 
damages  sustained  by  the  plaintiff  by  reason 
of  the  printing  of  the  libelous  article. 

The  law,  as  I  understand  it,  presumes  some 
damages  when  an  article  la  libelous  per  se, 
as  in  this  case;  but  this  presumption  does 
not  overshadow  the  further  salutary  rule 
that  the  damages  awarded  mtist  be  propor- 
tionate and  tn  consonance  with  the  Injury 
suffered.  While  the  law  presumes  damages 
in  such  a  case,  still.  If  no  substantial  dam- 
ages have  been  suffered,  then  only  nominal 
damages  should  be  awarded  under  such  pre- 
sumption. It  Is  permissible  In  such  cases  to 
inquire  into  the  extent  of  the  Injury  suffer- 
ed and  to  negative  any  substantial  injury. 
The  mere  fact  that  damages  wUl  be  pre- 
sumed will  not  Justify  an  award  not  l>a8ed 
on  a  theory  of  Just  compensation. 

The  record  In  this  case  clearly  shows  that 
there  was  no  intentional  wrong  In  the  pub- 
lication of  the  article  upon  which  this  suit 
is  based,  but  through  an  unfortunate  mis- 
take or  oversight  the  article  found  Its  way 
into  the  paper.    For  the  reasons  hereinabove 
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stated,  I  api  of  tbe  oplslon  that  tlie  verdict 
for  actual  damages  is  excessive,  and,  Instead 
of  being  $4,000  for  actnal  damages,  that  such 
verdict  should  be  reduced  to  $1,000  actual 
damages,  and  $1,000  exemplary  damages, 
making  a  total  of  $2,000,  and  the  appellee 
required  to  file  a  remittitur  for  $3,000 ;  and, 
unless  he  does  so,  the  case  should  be  reversed 
and  remanded  for  another  trial. 


LEWIS  et  aL  v.  ROAOH  MANIQAN  PAV- 
ING CO.     (No.  7814.)  • 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

March  4,  1816.    Rehearing  Denied 

AprU  1, 1916.) 

MZCHAincS'    LiIKNS   4=334  —  IirPBOVElCBNT   IN 
STBEKT — CONTBACTS. 

Since  a  deed  to  a  lot  fronting  on  a  public 
street,  which  shows  that  the  lot  abuts  upon  the 
street  and  was  laid  out  with  reference  thereto, 
in  the  absence  of  some  restriction  in  the  deed, 
carries  with  it  a  fee  simple  to  the  center  of  the 
street,  where  the  plaintifC  contracted  with  the 
defendant  to  pave  tbe  street  in  front  of  a  lot 
held  under  a  warranty  deed,  the  work  was  an 
improvement  upon  the  entire  lot,  and  the  de- 
fendant was  entitled  to  enforce  a  mechanic's 
lien  upon  the  lot,  under  the  provisions  of  Ver- 
non's Sayles'  Ann.  Wv.  St  1914,  art  6631. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  89 ;   Dec.  Dig.  <3=334.] 

Aroeal  from  District  Court,  Tarrant  Coun- 
ty ;   Marvin  H.  Brown,  Judge. 

Action  by  Violet  Lewis  and  another  against 
the  Roach  Manlgan  Paving  Company.  From 
a  Judgment  for  the  defendant,  plalntifls  ap- 
peal   Affirmed. 

Hunter  &  Hunter,  of  Ft  Worth,  for  appel- 
lants. Bryan,  Bartholomew  &  Stone,  of  Ft 
Worth,  for  aiv^ellee. 

DUNKLIN,  J.  Acting  under  and  by  virtue 
of  the  special  charter  granted  to  the  city  of 
Ft  Worth  by  the  Legislature  of  the  state, 
the  mayor  and  commissioners  of  said  city 
duly  and  legally  passed  an  ordinance,  where- 
by it  was  ordered  that  Lipscomb  street  in 
said  city  should  be  paved,  and  advertise- 
ments for  bids  for  such  work  were  duly 
made.  The  Metropolitan  Construction  (Com- 
pany was  one  of  the  bidders,  and,  its  bid  hav- 
ing been  duly  accepted,  it  entered  into  a  con- 
tract to  do  such  paving,  giving  the  necessary 
bond  required,  and  the  street  was  paved  In 
compliance  with  said  contract  At  that  time 
Hugh  H.  Lewis,  Jr.,  and  his  wife,  Violet 
Lewis,  were  the  owners  of  lot  No.  9  in  block 
No.  3,  Page's  addition  to  the  city,  which 
abutted  on  Lipscomb  street,  and  which  was 
then  their  homestead.  The  Metropolitan 
Construction  Company  was  unwilling  to  do 
the  work  in  front  of  said  lot  to  tbe  middle 
of  the  street  unless  Lewis  and  wife  should 
first  execute  a  contract  to  pay  therefor  at 
the  rate  of  $2.04  per  square  yard,  which  was 
the  price  agreed  to  in  the  contract  with  the 


etty.  Tliercupon  Lewis  and  wife  executed 
and  delivered  to  the  company  such  a  con- 
tract This  contract  was  duly  Bigned  and  ac- 
knowledged by  Lewis  and  wife  in  tbe  man- 
ner required  by  article  6631,  4  Vernon's 
Sayles'  Texas  Civil  Statutes,  In  order  to  fix 
a  U&i  for  material  and  labor  for  Improve- 
ments npon  a  homestead.  That  contract,  so 
executed  and  acknowledged,  was  delivered  to 
tbe  Metropolitan  Construction  Company  be- 
fore the  work  was  begun,  and  the  company 
would  not  have  paved  in  front  of  said  lot  if 
said  ocntract  on  the  part  of  Lewis  and  wife 
had  not  been  first  made.  "Rie  value  of  the 
paving  in  front  of  said  lot  from  its  curb  line 
to  the  center  of  the  street  and  the  width  of 
the  lot  was  $169.96,  and  by  reason  of  the 
pavement  the  market  value  of  the  lot  was 
enhanced  in  that  sum.  Some  two  years  later 
Lewis  and  wife  were  divorced.  This  suit 
was  instituted  by  Violet  Lewis  alone,  whose 
title  to  the  property  at  the  time  of  the  insti- 
tution of  the  suit  seems  not  to  have  l>een 
questioned,  for  a  cancellation  of  the  appar- 
ent lien  so  fixed  upon  said  lot  ES.  P.  White 
had  purchased  all  claims  of  the  Metropolitan 
Construction  CJonrpeny  for  such  paving,  and 
he  intervened  in  the  suit,  and,  in  addition  to 
a  resistance  of  plalntUTs  demand,  by  way 
of  cross-action  be  asked  for  a  foreclosure  ot 
the  lien  for  tbe  value  of  the  Improvanents, 
independent  of  the  contract  price  therefor. 
Pending  the  litigation,  S.  King  purchased  the 
property  from  Mrs.  Lewis,  and  he  was  made 
a  party  defendant  by  B.  P.  White  to  ut- 
swer  the  latter's  cross-action  for  foreclosure. 
Judgment  was  rendered,  denying  a  cancella- 
tion of  tb<B  lien  and  decreeing  a  foreclosure 
thereof  in  favor  of  White  against  Mrs.  Lew- 
Is  and  S.  King  for  tbe  value  of  the  Improve- 
ments, and  also  in  favor  at  King  on  his 
cross-action  against  Mr&  Lewis,  hia  vendor, 
for  any  sum  that  he  might  be  compelled  to 
pay  by  reason  of  such  foredosure.  Mrs. 
Lewis  and  King  have  prosecuted  this  ap- 
peal, from  the  Judgment  denying  a  cancela- 
tion of  the  lien  and  foreclosing  the  same  in 
favor  of  White.  The  case  was  tried  upon 
an  agreed  statement  of  facts  which  included 
the  facts  recited  above.  In  addition  to  those 
facts.  It  was  further  agreed  that  the  prop- 
erty was  acquired  by  H.  H.  Lewis,  Jr.,  from 
the  Jones  Hurt  Lumber  Company,  by  war- 
ranty deed  describing  it  as  "Lot  No.  9,  blodc 
No.  3,  of  the  R.  M.  Page  addition  to  the  city 
of  Fort  Worth."    It  was  further  agreed — 

"that  the  plat  of  the  R.  M.  Page  addition  show* 
that  the  front  line  of  the  lot  in  controversy  run* 
along  the  east  line  of  lipscomb  street  and,  ac- 
cording to  said  plat,  does  not  extend  on  to  anr 
part  of  said  Lipscom  street;  that  in  tilt 
deed  of  dedication  from  R.  M.  Page  the  said 
Page  dedicates  the  streets  and  alleys  in  liis  ad- 
dition to  the  public." 

But  one  question  is  involved  npon  this  ap- 
peal, which  Is  stated  by  appellants  as  follows: 
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"Whether  or  not  the  deed  conveying  the  lot 
in  controTeny  to  H.  BL  Lewia,  Jr.,  operated  to 
convey  a  fee  to  the  middle  of  Iiip'bcomb  street, 
•nd  whetjier  jATing  Lipscomb  street  was  an  im- 
provement on  appellant's  homestead." 

Tbe  case  of  Waplee  Painter  Oo.  v.  Rosa, 
reported  In  141  S.  W.  1027,  was  a  snlt  to  en- 
force tbe  atatntory  lien  for  labor  and  mate- 
rial famished  In  tbe  oonatmction  of  a  side- 
walk fai  front  of  a  lot,  and  In  that  case  tbls 
court  affirmed  the  Jnd^ent,  decreeing  a  f  ore- 
dosnre  of  tbe  lien  so  claimed,  and  In  tbe 
coarse  of  tbe  opinion  the  following  was  said: 

"The  role  in  this  state  is  that  the  owner  of  a 
lot  fronting  on  the  street  owns  the  fee  to  the 
center  of  the  street,  subject  only  to  the  ease- 
ment of  the  public  Bond  v.  T.  &  P.  Ry.  Co., 
15  Tex.  Civ.  App.  281,  89  S.  W.  978 ;  Emerson 
V.  Bedford,  21  Tex.  Civ.  App.  262,  51  S.  W.  889. 
It  wonld  fbUow,  therefore,  Uiat  a  sidewalk  plac- 
ed in  the  street  is  none  the  less  an  improvement 
of  tbe  lot  on  which  It  is  placed." 

See,  also,  IS  Csc  629,  in  which  the  same 
rnle  Is  announced,  and  decisions  of  several 
states  dted  to  support  tbe  text 

In  Bfitcfaell  V.  Bass,  26  Tex.  872,  onr  Su- 
preme Court  said: 

"The  established  doctrine  of  the  common  law 
is  that  a  conveyance  of  land,  bounded  on  a  pub- 
lic highway,  carries  with  it  the  fee  to  the  center 
of  the  road,  as  part  and  parcel  of  the  grant. 
Such  is  the  legal  construction  of  the  grant,  un- 
less the  inference  that  it  was  so  intended  Is  re- 
butted by  the  express  terms  of  the  grant.  The 
owners  of  the  land  on  each  side  go  to  the  center 
of  the  road,  and  they  have  the  exclusive  right 
to  tbe  e^L  subject  to  the  right  of  passage  in  tbe 
public.  Upon  the  discontinuance  of  Uie  high- 
way, tbe  soil  and  freehold  revert  to  the  owner 
of  tbe  land." 

To  the  same  effect  are  Bond  v.  T.  &  P.  Ry. 
Co.,  supra,  in  which  a  writ  of  error  was  de- 
nied by  our  Supreme  Court;  and  also  Emer- 
son V.  Bedford,  supra. 

Appellants  bare  dted  several  decisions  of 
otber  states,  some  of  wblcb  seem  to  announce 
a  different  rule  from  that  announced  by  our 
rrexas  courts  and  shown  above.  One  of  those 
cases  Is  Ooenen  v.  Stanb,  74  Iowa,  34,  86  N. 
W.  877,  7  Am.  St  Rep.  470,  In  which  the  Su- 
preme Court  of  Iowa  refused  to  enforce  a 
lien  upcm  a  lot  for  a  sidewalk  placed  in  front 
of  it  under  contract  with  the  owner,  and  In 
tliat  case  ttw  foUowlng  was  said: 

rrhe  sidewalk  la  not  situated  upon  the  lot 
■ought  to  be  charged,  but  in  the  street  on  which 
it  fronts.    It  is  not  an  improvement  upon  or  of 


the  lot,  nor  was  It  made  for  the  benefit  of  the 
owner,  but  of  the  public,  and  was  constructed 
by  the  owner,  as  we  presume,  in  obedience  to 
some  requirement  of  the  town  government.  Un* 
der  provisions  of  the  statute  many  street  im- 
provements in  incorporated  towns  and  cities 
may  be  made  at  the  cost  of  the  owners  of  the 
abutting  property.  Streets  may  be  reduced  or 
filled  to  grade  and  paved,  and  sewers  and  side- 
walks may  be  constructed .  therein,  and,  when 
the  work  is  done  by  the  city,  the  cost  may  be 
taxed  by  special  assessment  upon  the  abutting 
property,  or  the  property  owners  may  be  requir- 
ed to  do  the  work  in  front  of  their  respective 
properties.  But,  however  it  may  be  done,  the 
work  is  a  public,  rather  than  private,  improve- 
ment ;  and  tbe  law  does  not  afrord  tbe  mechanic 
or  materialman  who  does  such  work,  or  fur- 
nishes material  therefor,  under  contract  with 
the  owner  of  the  abutting  property,  a  lien  there- 
tor  upon  the  property." 

Several  other  decisions  of  other  states  seem 
to  be  practically  to  tbe  same  effect,  some  of 
which  are  dted  In  the  note  to  section  1848 
of  2  Jones  on  liens  (Sd  Ed.)  while  in  section 
1349  the  same  author  says: 

"A  lien  may  be  properly  acquired  for  the  ex- 
pense of  constructmg  a  sidewalk  on  the  street 
adjoining  a  building,  inasmuch  as  the  sidewalk 
is  an  appurtenance  to  the  building  within  the 
meaning  of  the  Meclianic's  Lien  Act  It  is 
immaterial  that  the  owner's  title  extends  only 
to  tbe  side  and  not  to  tbe  center  of  the  street 

But  whatever  tbe  rule  may  be  In  other 
states,  we  are  of  the  opinion  that,  as  It  Is 
settled  in  this  state  that  a  deed  to  a  lot  front- 
ing on,  a  public  street  and  calling  for  such 
street,  or  else  describing  the  lot  by  reference 
to  a  plat  which  shows  that  tbe  lot  abuts  ui>on 
tbe  street  and  was  laid  out  with  reference 
thereto,  carries  with  It  a  fee-simple  title  to 
the  center  of  the  street,  In  the  absence  of 
some  restrlctloD  in  tbe  deed.  It  follows  Inevi- 
tably that  an  improvement,  such  as  the  one 
in  controversy  in  tbe  present  suit  was  an  Im- 
provement upon  the  entire  lot,  indudlng  that 
part  which  fronts  upon  the  street  and  upon 
which  buildings  are  erected.  It  having  been 
agreed  that  the  contract  for  paving  was 
executed  by  Lewis  and  wife  prior  to  tbe  be- 
ginning of  the  work,  and  all  of  tbe  statutory 
requirements  necessary  to  fix  a  mechanic's 
lien  upon  tbe  lot  u  required  by  article  6631, 
Vernon's  Sayles'  Texas  Civil  Statutes,  were' 
compiled  with.  It  foHows  that  the  ludgmeut 
of  the  trial  court  must  be  affirmed. 

Affirmed. 
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REEVES  V.  FUQUA.    (No.  937.)  • 

(CSourt  of  Civil  Avpeola  of  Texas.     Amarillo. 

March  8,  1916.    On  Motion  for  Behearing, 

AprU  6,  1916.) 

1..  CouBTs  «s>36  —  JuBiBDicnon  —  Pbobate 

COUBT. 

Probate  courts  are  courts  of  general  juris- 
diction as  to  all  matters  within  the  scope  of 
their  powers,  and  all  presumptions  will  be  in- 
dulged as  to  their  jurisdiction  over  such  matters 
the  same  as  in  favor  of  the  jurisdiction  of  any 
other  court  of  record. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  St  142-144;   Deo.  Dig.  «s>36.] 

2.  JuDGMKNT  «=»6— Attack. 

Where  a  domestic  judgment  is  attacked,  it 
is  necessary,  in  order  to  ascertain  the  rules  ap- 
plicable, to  determine  whether  it  was  rendered 
by  a  court  of  general  jurisdiction  over  the  sub- 
ject-matter, whether  the  attack  Is  direct  or  col- 
lateral, whether  the  evidence  is  apparent  on  the 
&ce  of  the  record,  and,  if  not,  whether  outsidp 
evidence  is  competent,  and  whether  the  ground 
of  the  attack  is  one  which  goes  to  the  power  of 
the  court  or  is  a  matter  of  procedure. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  «=>6.] 

3.  EXECUTOBa   AND    Aduinistbatobs   €=>13— 
Appointmint— Vaudiit— Adjoubnment  of 

COUBT. 

Under  Vernon's  Savles'  Ann.  Civ.  St.  1014, 
art.  3218,  requiring  all  orders  of  the  county 
court  in  probate  matters  to  be  rendered  in  open 
court  and  at  a  regular  term,  the  fact  that  an 
order  appointing  a  permanent  administratrix 
was  entered  after  the  court  had  adjourned  for 
the  day,  and  without  a  formal  reopening  of  the 
court,  does  not  invalidate  the  appointment,  es- 
pecially as  against  attack  in  proceedings  to  sell 
property  under  a  trust  deed  to  satisfy  a  claim 
allowed  against  the  estate  on  the  approval  of 
the  admimstratrix. 

[Ed.  Note. — ^For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  f  26 ;  Dec.  Dig. 
<9s»13.] 

4.  EZECUTOBS  AND  Adhinistbatobs  «=s>234— 
Allowance  or  Claiks— Atpbotal  bt  Ad- 

MINIBTBATBIX. 

Where  the  probate  conrt  allowed  claims 
Against  the  estate  on  the  approval  of  a  duly  ap- 
pointed permanent  administratrix,  the  allowance 
was  valid,  though  the  same  claims  had  been  prc- 
vioudy  allowed  on  approval  by  the  same  person 
as  temporary  administratrix  under  a  void  ap- 
pointment, and  the  same  verification  of  claim 
was  presented  to  the  permanent  administratrix 
as  to  her  as  temporary  administratrix. 
'  [Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  {{  832-«S6^, 
842,  842%;    Dec.  Dig.  «=»234.] 

On  Motion  for  Behearing. 

6.  executobs  and  adhinistbatobs  ^=9234 — 
Allowance  of  Glaui»— Recobd. 

A  record  of  claims  allowed  against  an  es- 
tate which  showed  an  itemized  list  of  the  claims 
allowed  to  a  certain  creditor  during  the  tem- 
porary administration  under  a  void  appoint- 
ment, followed  by  an  entry  showing  an  allow- 
ance of  the  total  amount  of  those  claims  dui^ 
ing  the  permanent  administration,  sufficiently 
shows  that  the  claims  were  allowed  during  the 
valid  permanent  administration. 

[Ed.  Note.— For  other  cases,  see  Execntors  and 
Administrators,  Cent.  Dig.  f§  832-836%,  842, 
842%  ;    Dec.  I)ig.  «=»234.] 

Appeal  from  District  Court,  Hale  Connty; 
B.  C.  Joiner,  Judge. 


Action  by  W.  H.  Fnqoa  against  Mrs.  Minnie 
Beeves,  as  administratrix,  to  foreclose  a  deed 
of  trust.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

See,  also,  183  S.  ^.  34. 

W.  W.  Kirk,  R.  M.  EUerd,  and  Matbes  ft 
WUllams,  all  of  Plalnview,  and  Speer  & 
Brown,  of  Vt.  Worth,  for  appellant  Graham 
ft  Graham,  of  Plalnview,  and  W.  H.  Kim- 
broagb  and  Madden,  Tmlove,  Rrbnm  ft  Pip- 
kin, all  of  Amarillo,  for  appellee. 

HENDRICKS.  J.  On  November  7,  1914, 
the  appellee,  W.  H.  Fnqna,  filed  his  petition 
In  the  county  court  of  Hale  county,  Tex., 
against  Minnie  Beeves,  as  administratrix  of 
the  estate  of  Oscar  Beeves,  seeking  the  en- 
forcement and  foreclosure,  through  the  me- 
dium of  the  administratrix,  of  a  deed  of  trust 
and  the  application  of  the  proceeds  of  sale 
to  certain  indebtedness  alleged  to  have  been 
approved  by  the  administratrix  and  allowed 
by  the  probate  court  In  a  permanent,  as  well 
as  a  temporary,  administration  of  said  es- 
tate. 

Mrs.  Beeves,  for  herself,  and  as  "next 
friend"  of  her  minor  children,  attempted  to 
resist  appellee's  petition  by  virtue  of  allega- 
tions  attacking  the  appointment  of  Mrs. 
Beeves  as  temporary  administratrix,  the  ap; 
proval  of  appellee's  claim  by  her  in  such  ca- 
pacity, and  the  allowance  by  the  court  during 
said  temporary  administration,  likewise  at- 
tacking the  appointment  of  Mrs.  Beeves  as 
permanent  administratrix,  and  the  approval 
by  her  as  such,  and  the  further  allowance  b^ 
the  county  court  of  said  claims.  The  couut> 
court  sustained  general  and  special  excep- 
tions to  the  answer,  and  upon  appeal  the 
district  court  likewise  sustained  exceptions 
to  an  amended  answer.  We  do  not  doabt  but 
what  appellant's  resistance  to  the  enforce- 
ment of  appellee's  petition  Is  a  collateral  at- 
tack. The  object  of  plaintUTs  petition  is 
to  obtain  a  sale  of  the  land  on  account  of 
the  administration  and  the  allowance  of 
said  claims  as  a  judgment:  and  defendant 
In  resisting  the  diaracter  of  relltf  prayed  for 
by  appelleev  by  alleging  that  the  two  appoint- 
ments of  Mrs.  Beeves  as  administratrix  are 
void,  and  that  the  allowance  and  approval 
of  the  claims  daring  both  administrations 
are  null,  could  not  be  considered  as  making 
a  direct  attack. 

"If  an  appeal  is  taken  from  a  judgment  or  a 
writ  of  error,  or  if  a  motion  is  made  to  vacate  or 
set  it  aside  on  account  of  some  alleged  in«gu- 
larity,  the  attack  is  obviously  direct;  the  sole 
object  of  the  proceeding  being  to  deny  and  dis- 
approve the  apparent  validity  of  the  judgment. 
But  if  the  action  or  proceeding  has  an  independ- 
ent purpose  and  contemplates  some  other  relief 
or  result,  although  the  overturning  of  the  judg- 
ment may  be  important,  or  even  necessary  to  itz 
success,  then  the  attack  upon  the  judgmeut  is 
collateral  and  falls  within  the  role."  Blac^  on 
Judgments,  vol.  1,  g  252. 
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The  role  so  clearl7  ewincteted  mbove  In  dif- 
ferent language  la,  In  substance,  announced  bjr 
the  Supreme  Court  In  the  case  of  Crawford 
V.  McDonald.  88  Tex.  630,  33  S.  W.  325:  In 
that  cause  a  probate  order  of  confirmation  of 
the  sale  of  prc{)erty  could  not  be  attacked  by 
aliunde  evidence  that  the  sale  was  not,  In  fact, 
niade  at  the  courthouse  door,  as  required  by 
law.  A  bond  of  a  survivor  In  community  Is 
required  to  equal  the  appraised  value  of 
the  community  estate ;  a  bond  approved  for 
less  than  the  appraised  value  is  not  valid  nor 
the  quallflcation  of  the  administrator  void 
on  collateral  attack.  Jordan  v.  Imthurn,  61 
Tex.  287.  If  the  record  on  collateral  attack 
is  silent  as  to  the  bond,  It  will  be  presumed 
the  administrator  gave  one.  Moody  v.  But- 
ler, 63  Tex.  212.  It  has  been  the  law  of  this 
state  since  10  Tex.  467  (Moore  v.  Hardlson), 
that  an  approval  by  an  administrator  of  a 
claim  barred  by  the  statute  of  limitation 
does  not  bind  the  estate,  but,  once  approved 
by  the  county  court,  "the  quasi  judgment  so 
created  can  be  treated  as  a  nullity."  How- 
ard V.  Johnson,  69  Tex.  657,  7  S.  W.  623. 
Such  a  Judgment  has  to  be  set  aside  In  a 
direct  proceeding  brought  solely  for  that  pur- 
pose, showing  that  the  bar  was  complete 
when  approved,  and  even  then  it  Is  not  suffi- 
cient to  show  that  the  claim  Is  barred  on 
its  fbce,  but  it  must  be  shown  that  no  fact 
nor  exception  existed  suspending  the  stat- 
ute. Howard  v.  Johnson,  supra,  and  author- 
ities dted.  The  fraudulent  representations 
of  the  holder  of  a  barred  claim  inducing  the 
allowance  of  the  same  will  not  change  the 
rule.  Eccles  v.  Daniels,  16  Tex.  136 ;,  Martin 
T.  Robinson,  67  Tex.  381,  3  S.  W.  650.  Since 
the  acts  of  1876  the  approval  of  a  claim  by 
the  county  court  has  the  force  of  a  final 
Judgment  (Vernon's  Sayies'  Civil  Statutes, 
art  3462),  subject,  of  course,  to  be  revised  on 
appeaL    Same  article. 

[1]  It  Is,  of  course,  the  settled  law  of  this 
state  that  probate  courts,  under  the  Constitu- 
tion, are  courts  of  general  Jurisdiction  as  to 
all  matters  within  the  scope  of  the  power 
conferred  upon  them.  Weems  v.  Masterson, 
80  Tex.  45,  16  S.  W.  590.  It  also  foUows  that 
all  presumptions  will  be  indulged  as  to  the 
Jurisdiction  of  probate  courts  over  subject- 
matter  confided  to  them  the  same  as  in 
favor  of  the  Jtirisdlctlon  of  any  other  court  of 
record.  Their  Judgments  and  decrees  cannot 
be  collaterally  attacked  unless  the  record 
shows  the  want  of  Jurisdiction  where  the 
snbject-matter  comes  within  that  power. 

"In  the  absence  of  such  a  showing,  it  mast  be 
presumed  that  the  jurisdiction  exercised  in  a 
men  case  was  the  eacerdse  of  lawful  power." 
Same  case  supra. 

It  is  alleged  that  the  order  of  the  county 
Judge  appointing  Mr&  Beeves  temporary  ad- 
ministratrix of  the  estate  never  became  ef- 
fective, because  the  order  was  not  made  un- 
der the  seal  of  the  court  nor  attested  by  the 
clerk  thereof,  and  that  the  clerk  of  the  court 
dkj  not  iodorae  oa  the  order  by  certificate 


that  the  same  had  been  recorded  as  directed 
by  law,  and  because  said  order  appointing 
her  temporary  administratrix  clothed  her 
with  full  power  of  a  permanent  administra- 
tor of  the  estate  of  a  deceased  person,  in- 
stead of  limited  powers  as  by  law  directed. 
The  order  of  the  county  Judge  appointing 
Mrs.  Reeves  temporary  administratrix  was 
also  objected  to  because  It  did  not  appear  to 
be  under  the  seal  of  the  court,  nor  attested 
by  the  clerk,  and  falls  to  show  that  the 
latter  ever  entered  his  certificate  upon  the 
original  order  of  appointment  as  required  by 
law,  and  because  It  gives  to  the  temporary 
administratrix  aU  the  authority  which  could 
be  given  by  the  court  to  a  permanent  adminis- 
trator. The  original  order  bore  no  seal  of 
the  county  court  and  was  not  attested  by  the 
clerk  of  the  court,  and  bore  no  certificate 
of  the  clerk  of  that  county  showing  that  same 
had  ever  been  recorded  in  the  probate  min- 
utes of  Hale  county.  , 

Article  3297  provides  that: 

"Whenever  it  may  appear  to  the  county  jndge 
that  the  interest  of  an  estate  requires  the  im- 
mediate appointment  of  an  adimnistrator,  he- 
shall,  either  in  open  court  or  in  vacation,  by 
writing  under  his  hand  and  the  seal  of  the  court, 
attested  by  the  derk,  appoint  some  snitable  per-' 
son  temporary  administrator  with  such  limited 
powers  as  the  circumstances  of  the  case  may  re- 
quire." 

Article  3298  prescribes  that: 

The  appointment  "shall  define  the  powers  con-. 
ferred,  and  before  being  delivered  to  the  person 
appointed  shall  be  recorded  in.the  minutes  of  the 
court,  and  the  clerk  shall  indorse  thereon  a  cer- 
tificate that  it  has  been  so  recorded,  aad  until 
such  record  and  certificate  are  made  such  ap- 
pohitment  shall  not  take  effect." 

In  the  case  of  Alexander  v.  Barfleld,  6  Tex. 
401,  402f  where  the  Chief  Justice  of  the  coun- 
ty, without  any  particular  specification  or 
definition  of  the  powers  conferred,  broadly 
empowered  the  temporary  administrator  "to 
transact  all  business  as  administrator  of 
said  estate,  until  one  may  be  appointed," 
Justice  Lipscomb  held  that: 

"The  court  below  could  not  regard  the  pro  tem. 
appointment  of  administrator  as  of  any  validity, 
and  could  only  treat  the  same  aiT  a  nullity." 

There  were  other  reasons  which  evidently 
actuated  Justice  Lipscomb  la  holding  the  ap- 
pointment void,  for  he  said: 

"The  requisitions  of  the  law  have  not  been 
regarded  in  scarcely  a  single  essential  particu- 
lar" as  to  the  particular  appointment. 

It  is  true  he  stresses  the  plenary  authori- 
zation of  power. 

It  is  noted  that  appellant's  answer  is  a 
broad  allegation  that  the  temporary  adminis- 
tratrix was  clothed  by  the  appointment  with 
"full  power  of  a  permanent  or  regular,  ad- 
ministrator of  the  estate  of  the  deceased  perr 
son,  under  the  laws  and  statutes  of  Texas, 
instead  of  limited  powers  as  by  law  directed." 
The  actual  order  of  appointment  enumerates 
several  spedflcations  of  power.  However, 
the  order  doses  with  an  attempted  delega- 
tion of  the  general  power  of  a  permanenf 
administrator.  .     ,> 
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If  the  case  of  Alexander  ▼.  Barfl«Id,  mi- 

pra,  baa  the  effect  contended,  it  may  be  donbt- 
ed  If  It  were  applicable  and  could  c(mtrol  tbia 
caae.  That  case  merely  shows  an  order 
which  attempted  to  confer  general  powers; 
while  the  statute  aaya  the  order  "shall  de- 
fine the  powers  conferred."  Here  there  are 
several  spedflcations  of  power  defining  the 
powers  conferred,  and  the  broad,  general 
power  might  be  considered  as  mere  sarplus- 
age.  Article  8298,  prescribing  that  the  order 
of  appointment  shall  be  recorded,  and  that 
the  "derk  shall  indorse  thereon  a  certificate 
that  It  haa  been  so  recorded,  and  nntU  snch 
record  and  certificate  are  made  such  appoint- 
ment shall  not  take  effect,"  construed  by  ap- 
pellant as  mandatory,  and  that  the  prerequi- 
sites are  necessary  to  make  the  appointment 
effective,  and  v<rfd  if  absent,  has  this  force. 
Articles  3439  and  3441  prescribe  the  charac- 
ter of  authentication  of  claims  for  allowance 
or  approval.    Article  3442  prescribes: 

"If  an;  such  claim  is  allowed  or  approved 
without  snch  affldavit  as  is  required  by  the  pre- 
ceding artidea  of  this  chapter,  auch  allowance 
or  aroroval  shall  b«  of  no  foioe  <»  effect" 

The  San  Antonio  court  held,  In  the  case  of 
Lanier  v.  Taylor,  41  S.  W.  516,  that  a  claim 
with  an  affidavit  which  was  not  signed  by 
the  claimant  was  a  nullity.  The  Supreme 
Court,  In  the  case  of  Anderson  v.  Cochran, 
93  Tex.  583,  57  S.  W.  29,  used  language  to 
the  same  effect  It  ia  true  that  in  those  cas- 
es the  claims  were  rejected,  and  were  never 
merged  Into  a  quasi  Judgment  in  the  probate 
proceedings.  Justice  \^^Ilams,  in  the  case 
of  Nelson  v.  Bridge,  98  Tex.  533,  86  S.  W. 
7.  spedflcally  said,  however,  though  the  point 
was  not  necessary  to  the  dedsion  .of  that 
case,  that  an  allowance  by  the  court  of  a 
oinim  without  affidavit  la  prohibited  and  vrill 
be  void  and  of  no  effect. 

Notwithstanding  all  this,  so  insistently  urg- 
ed by  appellant,  we  do  not  think  it  is  neces- 
sary to  dedde  the  questions  presented  as  to 
the  temporary  administration,  on  aoooont  of 
the  fact  of  a  permanent  administration  over 
the  same  estate. 

The  petitioner,  Fuqua,  alleges  a  regular 
appointment  of  Mr&  Reeves  as  the  perma- 
nent administratrix,  the  presentation  to,  and 
approval  by  her,  of  the  notes  as  sndi  ad- 
ministratrix, and  an  order  of  allowance  by 
the  county  court  of  the  claim.  The  only  two 
features  In  connection  with  the  permanent 
administration  alleged  by  the  appellant  we 
think  necessary  to  discuss  resisting  the  en- 
forcement of  the  deed  of  trust  are  as  follows: 

Paragraph  6:  "Respondent  denies  that  part 
of  paragra^  2  of  plaintiff's  petition  wherein 
the  same  alleges  that  she  was  appointed  regu- 
lar administratrix  of  said  estate  on  the  Ittth 
day  of  July,  1909,  and  says  that,  if  audi  order 
to  that  effect  was  made  on  that  date,  same  waa 
not  made  in  open  court,  as  directed  by  law,  but 
waa  made  after  court  adjourned  for  that  date, 
and  for  that  reason  such  order  was  void,"  and 
all  her  acts  thereafter  are  nullities. 

Paragraph  11:  It  is  alleged  that  the  "ap- 
proval of  said  daim  by  the  probate  court  of 


said  county  on  Jidy  16,  1009  (daring  the  per- 
manent administration),  was  an  act  and  an  ap- 
proval by  said  court  of  said  daim  connected 
with  and  baaed  upon  her  alleged  allowance  of 
same  on  June  2,  1909,  during  said  purported 
temporary  administration,"  etc. 

[2]  "Where  a  domestic  Judgment  Is  aonght 
to  be  impeached,  in  order  to  determine  the 
rules  of  law  governing  the  particular  proceed- 
ing, it  becomes  necessary  to  consider:  (1) 
Whether  such  Judgment  was  rendered  by  a 
court  of  general  Jurisdiction  over  the  subject- 
matter  of  the  salt  or  proceeding  which  same 
was  rendered ;  •  •  •  (3)  whether  the  at- 
tack is  direct  or  collateral ;  (4)  whether  the 
evidence  adduced  to  support  the  attack  Is 
apparent  on  the  face  of  the  record  of  the 
proceedings  in  which  said  suit  was  rendered, 
and.  If  not,  whether  evidence  aliunde  la  com- 
petent; and  (5)  whether  the  ground  of  the 
complaint  la  one  which,  if  true,  goes  to  the 
power  of  the  court  to  render  the  Judgment, 
or  Is  a  mere  matter  of  procedure."  Crawford 
V.  McDonald,  88  Tex.  630,  33  S.  W,  327. 
We  assume  the  rule  to  be  that  every  pre- 
sumption will  be  Indulged-  on  collateral  at- 
tack to  suroort  the  action  of  a  probata 
court  having  general  Jurisdiction  over  the  es- 
tates of  decedents  in  appointing  an  adminis- 
trator In  the  absence  of  any  facts  showing 
a  want  of  Jurisdiction.  State  v.  Zanco's 
Heirs,  18  Tex.  Civ.  App.  127,  44  S.  W.  B27; 
Templeton  v.  Ferguson,  88  Tex.  47,  33  S.  W. 
329 ;  Chapman  v.  Brite,  4  Tex.  Civ.  App.  606, 
23  &  W.  514. 

[S]  The  allegations  of  appellant  to  the  ef- 
fect that  her  appointment  as  permanent  ad- 
ministratrix was  not  made  in  (^pen  court,  but 
was  made  after  "court  adjourned  for  that 
date,"  constitute  a  collateral  attack  upon  the 
order  of  appointment  This  does  not  mean,  of 
course,  that  court  bad  adjourned  for  the  term, 
but  had  merely  "adjourned  for  that  date." 
The  probate  court  had  the  Jurisdiction  to 
make  the  appointment,  and  we  are  entitled  to 
assume  from  the  allegations  in  the  answer 
that  the  order  of  appointment  imports  verity 
that  the  court  was  acting  Judicially  within 
its  scope  and  power.  Just  what  is  meant 
that  the  order  was  not  made  in  open  court  is 
a  little  bard  to  construe  for  this  reaacMi: 
There  Is  no  doubt  but  that  courts  often  ad- 
journ for  the  day  and  indulge  in  loose  prac- 
tice of  making  orders  without  formally  going 
to  the  bench,  without  literally  opening  the 
court,  according  to  the  practice  governing 
such  matters.  To  hold  that  administrationa 
were  void  upon  collateral  attack  on  accoiunt  of 
orders  Informally  made,  but  made,  however, 
apparently  Judldally,  by  the  coonty  Judge, 
within  his  Jurisdiction,  without  a  formal  re- 
opening of  court  and  not  strictly  In  open 
court,  as  understood  according  to  the  course 
of  procedure,  would,  no  doubt,  disrupt  mainy 
administrations  and  IsTalidate  many  sales 
of  property.  Unless  the  question  to  severely 
and  In  reality  Jurisdictional,  the  rule  of  Ju- 
dicial verity,  unless  a  direct  attack  to  made^ 
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Is  baaed  upon  the  public  p<dlcy  of  prerentliis 
snchresnlta. 

Justice  Denman,  In  tbe  case  of  Crawford 
T.  McDonald,  88  Tex.  631,  83  S.  W.  828,  after 
dlacnsslng  the  character  of  Judgments  void  on 
account  of  lack  of  Jurisdiction,  says: 

"There  is,  however,  another  rule  ot  law  equal- 
ly well  aetUed  upon  principles  of  public  policy 
which  precludes  iuquiry  by  evidence  aliunde 
the  record  in  a  collateral  attack  upon  a  Judc> 
ment  of  a  domestic  court  of  general  jurisdic- 
tion regular  on  it4  face  into  any  fact  whidi 
the  court  rendering  such  judgment  must  have 
passed  upon  in  proceeding  to  its  rendition." 

We  Itave  been  unable  to  find,  after  rather 
diligent  search,  any  dedsiion  directly  affect- 
ing the  particular  question. 

We  have  a  statute  (article  3218)  which 
prescribes  that  aU  decisions,  orders,  decrees, 
and  judgments  of  the  county  court  In  probate 
matters  shall  be  rendered  In  open  court  and 
at  a  regular  term  of  such  court  for  clvU  and 
probate  business,  unless  In  cases  where  It  la 
otherwise  specially  provided. 

Article  3219  prescribes  that  such  decisions, 
orders,  and  judgments  shall  be  entered  on 
the  record  of  the  court  during  the  term  at 
which  the  same  are  rendered,  and  any  such 
"decision,  order,  decree  or  judgment,  shall 
be  a  nuUlty  unless  entered  of  record."  Tliis 
latter  article,  declaring  Judgments  and  or- 
ders a  nullity  unless  entered  of  record,  has 
been  several  times  construed  (Blackwood  v. 
Blackwood,  92  Tex.  478,  49  8.  W.  1045;  De 
Cordova  v.  Rogers,  97  Tex.  60,  76  S.  W.  16; 
Kelsey  ▼.  Trlsler,  82  Tex.  Civ.  App.  177,  74 
S.  W.  64),  and,  If  not  so  entered,  are  void 
(same  eases).  It  Is  noted,  however,  that 
neftber  article— that  Is,  8218  nor  8219— pre- 
scribes that.  If  an  order  or  judgment  la  not 
rendered  In  open  court,  the  same  shall  be 
void.  Of  course,  the  commandment  In  article 
3218  requiring  the  judgment  or  order  to  be 
rendered  at  a  regular  term  of  the  court.  If 
violated,  might  render  a  probate  judgment 
a  nullity.  However,  this  Is  a  mere  dedara- 
tlon  of  the  common  law  np<»i  the  subject. 
BUtcA  on  Judgments,  vol.  1,  {  170.  It  Is 
Jurisdictional,  afTectlng  the,  power  of  the 
court.  If  an  order  Is  entered  after  a  probate 
court  Is  formally  adjourned,  without  a  formal 
reopening,  we  are  unable  to  construe  that 
such  an  act  could  be  considered  void,  at  least 
in  this  character  of  proceeding. 

In  the  case  of  Templeton  v.  Ferguson,  sup- 
ra, the  validity  of  the  administration  was  at- 
tacked on  the  ground  that  the  record  showed 
that,  there  were  no- debts  due  from  the  estate. 
The  record,  however,  did  not  negative  the 
existence  of  the  fiicts  authorizing  the  court 
to  make  the  particular  order,  and  the  law, 
said  Justice  Denman,  conclusively  pre- 
sumes that  such  facts  wera  establlisdied  by  the 
evidence  before  the  court  when  the  judgment 
was  rtadered;  the  record  being  silent  as  to 
the  existence  of  debts.  Justice  Bonner  said 
that  the  question  must  be  tried  by  the  recitals 
In  the  record,  and,  U  It  does  not  affirmatively 


appear  that  Jurlsdlctloa  Is  lacking,  "upon 
grounds  of  public  policy,  the  reooid  pnrpMrts 
absolute  verity  and  Is  conclusive."  Murdd- 
son  ▼.  White,  54  Tex.  78. 

The  case  of  Nelson  v.  Bridge,  08  Tex.  028, 
86  S.  W.  7  (dted  by  a];^)ellee8  as  one  of  strong 
appllcatloD  to  this  case),  In  construing  the 
mandatory  language  of  the  statute  that  let- 
ters testamentary  shall  not  be  Issued  where 
a  will  Is  probated  after  the  lapse  at  four 
years  from  the  death  of  the  testator,  is  based 
upon  the  consideration  of  several  statutes 
construed  in  pari  materia,  and  wherein  it  Is 
asserted  that  the  Legislature,  by  the  partic- 
ular article,  did  not  Intend  mandatory  force, 
and  the  probate  void,  because  other  statutes 
showed  to  the  contraxy.^ 

[4]  The  assertion  that  the  alleged  approval 
of  the  <dalm  by  the  im>bate  court  during  the 
permanent  administration  was  based  upon 
the  approval  of  .the  same  claim  by  the  court 
in  the  temporary  admlnistrati<Mi,  and  was 
therefore  void.  Is  equally  Inefficient  in  this 
proceeding.  The  allegations  of  the  whole 
answer,  when  considered,  show  that  the 
court  In  reality  judicially  approved  Fuqua's 
claims  during  the  permanent  administration.. 
In  their  very  nature  such  allegations  are 
vague,  and  one  Is  puzsled  what  the  pleader' 
means  on  the  face  of  the  averments.  If  the 
court  judicially  approved  the  claim  during 
the  pernnnent  administration,  unless  In  some 
manner  It  could  be  said  that  It  was  based 
upon  the  acts  of  the  temporary  administrator 
as  a  precedent  condition,  or  as  an  accompany- 
ing prerequisite  validity,  when  the  court  ai>- 
proved  the  claim  under  the  statute  cited 
(article  346B),  in  Its  very  nature  the  order 
approving  the  claims  had  the  force  and  etleit 
of  a  flnal  judgmMit.  When  we  tBvert  to  the 
record  actually  introduced,  we  can  under- 
stand what  the  pleader  means.  The  same ' 
authentication  presented  to  Mrs.  Reeves,  as 
the  temporary  admlnlstratrl^,  as  veriScatlDn 
of  the  particular  claims,  was  used  and  pre- 
sented to  her  as  permanent  administratrix, 
with  reference  to  the  same  claim,  but,  how- 
ever, shown  to  have  been  approved  in  con- 
formity with  the  statute  -  by  her  as  such 
pei^anent  administratrix. 

We  believe  It  Is  wholly  unnecessary  to  go 
into  the  question  of  other  alleged  Irregular- 
ities In  reality  affecting  matters  of  proce- 
dure only,  but  not  addressed  to  the  jurisdic- 
tion of  the  court,  and  also  questions  of  al- 
leged fraud,  for  the  reason  that  In  tSAa 
Character  of  proceeding  It  is  apparent  that 
the  orders  during  the  permanent  administra- 
tion could  not  possibly  be  afCeeted.  We  like- 
wise think  the  questions  of  evidence  raised ' 
by  bills  of  exceptions  are  wholly  immaterial. 

The  judgment  of  the  tilia  court  Is  af- 
firmed. ■ 

On  Motion  for  Rehearing. 

Appellant's  counsel,  In  the  presentation 
of  an  able  motion  for  rehearing,  have  shaken 
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tbe  <a>Iiilon  of  this  ooart  on  fbe  questloa  of 
collateral  attack,  citing  the  following  an- 
thoritlea:  Heath  t.  Layne,  62  Tex.  687 ;  Fort- 
son  T.  Alford,  62  Tex.  578;  Edwards  t. 
Halbert.  64  Tex.  667 ;  Alford  v.  Halbert,  74 
Tex.  346,  12  S.  W.  75;  Bnenbnbl  t.  HeOron, 
38  S.  W.  1030;  Bender  y.  Damon,  72  Tex. 
02,  9  S.  W.  747;  Cmger  ▼.  McCracben,  87 
Tex.  586,  30  B.  W.  637. 

[E]  On  the  qneetion  of  the  approval  by  the 
probate  court  of  Fuqna'B  claims  daring  the 
permanent  administraticn  it  la  contended 
that  this  record  does  not  show  that  the  pro- 
bate court  rendered  Judgment  or  an  order 
anproTing  said  claim,  and  that  the  same 
was  entered  of  record  as  prescribed  by  article 
1853  of  the  Bevlsed  Statutes  of  1896.  The 
statute  provides: 

"All  such  decisions,  orders,  decrees  and  jude- 
ments  shall  be  entered  on  the  records  of  the 
court,  •  •  •  tind  any  such  decision,  order, 
decree  or  judgment  shall  be  a  nullity  unless  en- 
tered of  recoi^i." 

Appellant  says: 

"This  entry  on  the  record  must  be  found  on 
the  minutes  of  the  probate  court  or  upon  the 
daim  docket  The  question  is:  Has  appellee 
proven  by  an  entry  on  said  record,  that  is,  on 
either  the  minutes  of  the  court  or  the  claim 
docket,  an  order.  Judgment,  or  decree  of  the 
court  approving  or  adjudicating  said  daim?" 

The  claim  docket  presented  in  this  record 
bearing  upon  this  question  presents  during 
the  temporary  administration  all  the  dlCter- 
ent  claims  of  {u>pellee  involved  In  this  suit, 
showing  the  amount,  the  date  of  claim,  when 
due,  and  the  date  when  the  interest  begins, 
the  rate  of  interest,  and  the  allowance  of 
same.  The  first  claim  presented  on  said  page 
is  the  one  for  $45,832.66  that-  is  exhibited  as 
a  part  of  the  records  of  the  temporary  admia- 
Istration.  Opposite  this  item  is  the  follow- 
ing, evidently  exhibiting  an  action  upon  the 
daim  docket  during  the  permanent  admin- 
istration : 


Date  of  FiUnK. 

Date  Approved. 

Amount 
Approved. 

Month. 

Day. 

Tear. 

Hontlt. 

Day. 

Year. 

Dollars. 

eta. 

June 

14 

1909 

July 

U 

W 

12.190 

97 

On  page  43  of  the  statement  of  facts  we 
find  the  following: 

"Plaintiff  introduced  all  these  reports  and 
orders  from  the  probate  minutes  aa  showing 
the  dealings  of  respondent,  Mrs.  lieevea,  as  ad- 
ministratrix, and  the  probate  court  of  Hale 
county,  with  the  different  claims,  the  use  of 
the  property  for  the  payment  of  claims,  and  the 
claims,  that  were  recognized  and  approved  by 
her,  as  follows: 

"'Mo.  90.  In  re  Estate  of  Oscar  T.  Reeves, 
Deceased.  In  the  County  Court  of  Hale 
County,  Texas,  July  Term,  1909. 

"  'Now  comes  Mrs.  Minnie  Reeves,  adminis- 
tratrix of  said  estate,  and  shows  to  the  court 


that  she  has  on  hands  about  fSO.OOO,  most  of 
which  is  available  for  paying  off  the  dainu 
against  said  estate,  and  that  the  money  is  ly- 
ing idle  in  bank;  that  one  claim  for  a  lar^e 
amount,  about  $90,000,  has  been  proved  up  and 
allowed  against  the  estate  in  favor  of  W.  H. 
Fuciua;  that  there  are  a  few,  if  any,  other 
claims  to  be  presented  against  said  estate,  and 
they  will  not  oe  for  large  amounts.  She  there- 
fore I>ray8  that  she  may  be  authorized  to  pay 
on  said  Fnqna  claim  such  sums  from  time  to 
time  as  she  mav  deem  proper. 

"  'Madden,  Tralove  A  Kimbrongh  and  E- 
Oraham,  Attorneys  for  Mrs.  Minnie  Beeves, 
Admx. 

"  'No.  90.  In  re  Estate  of  Oscar  T.  Reeves, 
Deceased.  In  the  County  Court  of  Hale 
County,  Texas,  July  28,  1909. 

"  'On  this  day  came  on  the  application  of  the 
administratrix  for  authority  to  make  payments 
OS  the  claims  of  W.  H.  Fuqua,  and  it  appear- 
ing to  the  court  that  said  Fuqua  has  proved  op 
his  claim  for  a  large  amount,  that  there  are 
probably  few  other  claims  to  be  presented 
against  said  estate,  that  the  administratrix  has 
in  her  hands  idle  in  bank  about  $20,000  and 
the  court  being  in  all  things  satisfied  it  is  or- 
dered that  the  administratrix  of  this  estate  be 
authorized  to  make  such  payments  on  said 
Fuqua  claini  from  time  to  time  as  she  may 
deem  proper.  " 

If  the  order  of  tbe  court  approving  the 
claim  Is  suffidently  shown  upon  tbe  record, 
as  we  now  view  the  oontroveisy.  It  Is  imma- 
terial whether  the  resistance  to  the  enforce- 
ment of  tbe  deed  of  trust  is  a  direct  or  col- 
lateral attack.  The  notation  upon  the  daim 
docket  of  tbe  approval  July  16,  1909,  of  an 
amount  approved,  to  wit,  $92,190.97,  we  are 
prone  to  consider,  especially  If  permitted  to 
take  it  in  connection  with  what  is  shown 
upon  the  docket  during  tbe  temporary  ad- 
ministration as  an  order  ot  approval  of  a 
claim  to  that  amount  The  pleading  says 
that  to  base  it  upon  the  memoranda  during 
tbe  temporary  administration  makes  It  void, 
because  the  temporary  administration  U  a 
nullity.  This  argument  Is  specious,  in  this: 
If  you  once  assume  that  the  memorandum 
last  quoted  was  made  on  the  claim  docket 
during  the  permanent  administration,  the 
court  evidently  Intended  to  approve  a  daim 
or  claims  amounting  to  $92,190.97.  If  the 
claims  on  the  same  page  of  the  docket  are 
of  that  amount, 'or  approximately  so  as  to 
make  a  discrepancy  immaterial,  it  is  evident 
that  tbe  probate  Judge  Intended  to  approve 
those  claims  during  the  permanent  adminis- 
tration, and  the  question  la  not  what  be  bas- 
ed the  same  upon,  but  whether  there  was  an 
actual  order  of  alloiwance.  We  think  this. 
taken  In  connection  with  the  last  order  quot- 
ed. Is  suthdent  to  show  an  order  of  allow- 
ance by  the  probate  court  entered  of  record 
within  the  purview  of  the  statute  as  that 
the  Judgment  is  valid,  and  not  void;  It  Is 
only  the  order  characterised  a  nullity.  If  not 
of  record.  Other  matters  In  connection  there- 
with are  sufiSdently  proven. 

The  motion  for  retaeazing  la  overmlad. 
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DOWDY  V.   SOUTHERN  TRACTION  CO.* 
(No.  74ei.) 

(Court   of  Civil  Appeals  of  Texas.     Dallaa. 

Feb.  26^  1S1&    Rehearing  Denied  April 

1,  191«.) 

1.  Oarbixbs  «=»814(2)  —  Actions  —  Nsau- 

GENCE— PUSADINO — SPECIFIC    ACTB. 

A  pleadine  in  a  paasenger'a  action  for  injn- 
rics  that  "as  tne  proximate  result  of  negligence, 
carelestinesa  and  leckleesness  of  defendant  in 
buUdiDg,  erection  and  maintenance  of  the  road" 
it  waa  necessary  for  plaintiff  to  alight  and  walk 
some  miles  in  the  rain,  contracting  illness  of 
serions  character,  is  one  of  specific  acts  of  negli- 
genoe,  and  not  genenU. 

[Sid.  Nota.— For  other  cases,  see  Cazriers, 
Cent  Dig.  f  1275)^;  Dec.  Dig.  «=>314<2);  Neg- 
ligence, Cent  Dig.  {  182.] 

2.  NKQLiaENCE  <&=>119(4)— Pleadhto  — Sfs- 
ciFTc  Acts— Burden  of  Proof. 

Where  specific  acts  of  negligence  are  i«- 
lied  upon,  the  plaintiff  haa  the  harden  of  prov- 
ing such  spedflc  acts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  208 ;   Dec.  Dig.  <S=»119(4).] 

3.  Gabbiebs  4=3315(3>— iNjncTBixa  to  Passbr- 
OKRB— Actions— Neouoencx. 

Where  the  passenger  alleged  specific  acts 
of  negligence  and  failed  to  prove  them,  he  could 
not  invMe  in  his  behalf  tine  maxim  "rea  ipsa 
loqnitur,"  based  on  the  happening  of  an  acci- 
dent, bnt  he  was  required  to  prove  the  specific 
ne;;fageBce  alleged. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  |  1281;   Dea  Dig.  <&=>315(8).] 

Appeal  from  District  Orart,  Dallas  Ooon- 
ty;    E.  B.  Mase,  Judge. 

Action  by  3.  H.  Dowdy  agalnat  the  South- 
ern Traction  Company.  Judgment  for  de- 
fendant, and  plaintlft  appeals.    Affirmed. 

Thos.  S.  Plowman,  of  Talladega,  Ala.,  and 
Parks  &  Hall,  of  Dallas,  for  appellant 
Templeton,  Beall  &  Williams,  of  Dallas,  for 
appellee. 

RASBURY,  J.  AppeUant  sned  appellee 
for  damages  for  personal  Injuries  charged  to 
bave  been  the  result  of  the  negligent  acts  of 
appellee's  servants.  There  was  a  Jury  trial, 
resulting  in  a  verdict  and  judgment  for  ap- 
pellee, to  review  which  this  appeal  Is  prose- 
cnted. 

Appellant  advances,  under  tti^roprtate  as- 
stgxunents,  several  propositions  as  grounds 
for  reversal.  For  counter  proposition  to  all 
issues  so  raised  by  appellant  appellee  as- 
serts that  apitellant  having  alleged  in  his  pe- 
tition that  Us  injuries  were  caused  by  certain 
spedflc  acts  of  negligence  on  the  part  of  ap- 
pellee, It  was  necessary,  In  order  for  blm  to 
recover  at  all,  to  prove  the  negligence  alleg- 
ed; that  he  failed  to  do  so,  and,  as  a  con- 
sequence, all  other  issues  are  Immaterial,  and 
the  case  should  be  affirmed. 

In  connection  with  the  issue  thus  raised  It 
appears  from  appellant's  petition  that  on  De- 
comber  2,  1914,  he  was  a  passenger  upon  ap- 
pellee's car  en  route  from  Dallas  to  Waco. 
The  negligence  of  appellee,  after  appellant 


became  a  passenger  and  ti^hkh  it  Is  alleged 
resulted  In  Injury  to  appellant.  Is  disclosed 
by  the  following  paragraph  from  his  petition: 
"That  while  the  plaintiff  was  en  route  as  a 
passenger  npon  the  defendant's  car  as  aforesaid 
and  when  he  readied  a  point  as  a  passenger 
thereon,  at  a  distance  of  about  to  wit  four  miles 
from  the  said  town  of  Hillslroro  as  the  said  pas- 
senger car  advanced  toward  the  said  town  of 
Hillsboro,  the  said  car  as  the  proximate  r«> 
suit  of  the  negligence,  carelessnesa  and  reckless- 
ness of  the  defendant  in  tlie  matter  of  the  build- 
ing, erection  and  maintenance  of  its  track,  road- 
bed and  bridges  and  the  careless  and  neglig«it 
operation  of  the  said  car  [it]  came  to  a  stop  at 
a  bridge  upon  the  defendant's  line  of  railroad, 
the  bridge,  track  and  construction  being  insuffi- 
cient and  out  of  repair,  and  the  front  end  of 
the  said  car  tilted  downward  and  the  back  end 
thereof  tilted  upward  ^to  a  great  angle  and 
the  bridge  and  construction  work  and  the  dumps 
and  other  general  construction  of  the  track, 
having  given  way  to  such  an  extent  that  it  be- 
came extremely  dangerous  to  the  life  of  the 
plaintiff  and  other  passengers  similarly  situated, 
to  remain  thereon.'^ 

Following  tbe  pleading  quoted  were  al- 
I^atlons  showing  that  due  to  the  danger^ 
ous  situation  of  the  car  it  was  necessary 
for  appellant  to  disembark  In  tlie  darit  in  a 
downpour  of  niln  and  walk  therein  to  tbe 
town  of  Hlll8b<»o  four  miles  distant  and  aa 
a  result  of  wblch  be  was  Injured  In .  his 
health  by  the  enforced  exposure  to  the  c(dd 
and  rain.  Upon  trial  and  bearing  upon  the 
Issue  we  are  discussing,  appellant  and  others 
testified  that  when  the  car  reached  a  point 
about  four  miles  from  HlUsboro  where  the 
track  bridges  a  ravine  and  as  it  was  miming 
upon  the  bridge  the  forward  end  of  the  car 
sank  downward,  and  the  rear  end  tilted  up, 
due  to  tiie  washout  of  tbe  embankments,  to 
an  angle  of  about  45  degrees,  where  It  re- 
mained fixed;  and  that  while  the  car  was  In 
a  dangerous  position  all  passengers  disem- 
barked safely.  There  was  no  proof  whatever 
concerning  the  cause  or  reason  for  the  track 
and  embankment  giving  way  or  to  what  it 
was  attributable.  The  allegations  of  negli- 
gence copied  about  is  all  the  pleading  In  that 
respect,  and,  as  stated,  no  evidence  was  in- 
troduced in  suKwrt  of  tbe  same.  Accord- 
ingly, the  inquiry  is:  Does  the  petition  al- 
lege specific  acts  of  negligence,  and.  If  so, 
was  It  necessary  for  appellee  to  prove  same 
In  order  to  recover  at  all?  We  answer  both 
inquiries  affirmatively. 

[1,2]  A  careful  examination  of  the  peti- 
tion narrating  appellee's  negligence  will  dis- 
close a  general  charge  of  negligence  as  well 
as  a  charge  that  the  injury  resulted  from 
specific  acts  of  negligence.  It  Is  alleged  gen- 
erally that  the  injuries  proximately  resulted 
from  "the  negligence,  carelessness  and  re<^- 
lessness"  of  appellee  In  the  "building,  erec- 
tion and  maintenance  of  Its  track,  roadbed 
and  bridges."  Following  such  general  al- 
legations is  tbe  specific  diarge  that  appel- 
lant's Injuries  resulted  from  "the  careless 
and  negligent  operation  of  the  said  car,"  to- 
gether with  the  further  allegation  that  the 
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car  was  caused  to  tilt  and  appellant,  as  a 
conseqnence,.  compelled  to  allgbt  tberefrom 
and  subjected  to  the  Injuries  detailed  be- 
cause of  "the  bridge,  track  and  constractlon 
being  insoffldent  and  out  of  repair."  In 
short,  the  spedflc  acts  of  negligence  were 
averred  to  be  the  careless  and  negligent  oper- 
ation of  the  car,  the  insufficient  construction 
of  the  track  and  bridge,  and  the  fact  that  It 
was  out  of  r^alr.  These  allegatltHis  speak 
for  themselves,  and  to  assert  that  they  charge 
spedflc  acts  of  negligence  Is  but  to  accord  to 
the  language  used  Its  ordinary  significance. 
And  the  rule  is  that  where  spedflc  acts  of 
negligence  are  reUed  upon,  it  Is  incumbent 
upon  the  plaintiff,  in  assuming  as  he  does  the 
burden  cast  by  law,  to  prove  the  acts  as  al- 
leged. The  rule  is  fundamentally  correct  and 
uniformly  enforced. 

[3]  Appellant  In  effect  ccmcedes  as  much, 
but  seeks  to  avoid  the  ai^lication  of  the  rule 
in  the  instant  case  on  the  ground  that  the 
evldencer  dlsdoses  presumptive  negligence  as 
comprehoided  within  the  maxim  res  ipso 
loquitur.  Oonceding  for  the  purpose  of  the 
discussion,  but  not  determining  the  question, 
that  proof  of  the  mishap  which  necessitated 
appeUant  leaving  the  car  was  res  ipsa  loqul- 
tut,  In  the  absence  of  explanation  by  those 
In  management  of  the  appellee,  the  predse 
question  has  nevertheless  been  dedded  ad- 
versely to  appellant's  contentlcHL  M.,  K.  ft 
T.  By.  Co.  of  Tex.  v.  Thomas,  132  S.  W.  974. 
In  the  case  dted  the  court  quotes  approving- 
ly from  Oibler  v.  Quincy,  etc.,  Ry.  Co.,  148 
Mo.  App.  476,  128  &  W.  791,  that: 

"The  rule  permitting  a  presumption  of  negU- 
genoe  to  suffice  for  plaintiS  proceeds  on   the 


theory  that  it  is  easily  within  the  means  of  de- 
fendant to  show  there  was  no  derdiction  on  hit 
part,  if  such  be  the  fact,  while  die  plaintiff 
would  labor  under  a  great  disadvantage  if  the 
burden  to  show  the  particular  acta  of  negligence 
continued  with  him.  •  •  •  But  when  the 
petition  contains  a  general  allegaticm  of  negli- 
gence, and  proceeds  to  aver  specific  matters  of 
fact  as  to  the  manner  in  which  the  mishap  oc- 
curred, the  specific  averments  are  preferred  and 
take  precedence  over  the  general  allegation  as 
to  the  same  subject-matter,  and  plaintiff  i» 
therefore  required  to  prove  the  speofic  allega- 
tions of  fact  as  laid.'*^ 

If  aiqpellant  had  alleged  that  appellee 
was  negligent  in  permitting  the  car  to  run 
upon  the  bridge  in  the  manner  It  did,  and  as 
a  cmsequence  he  was  compelled  to  disembark 
therefrom  and  as  a  result  of  such  enforced 
disembarkation  he  was  exposed  to  the  indem- 
ent  weather  and  Injured  as  alleged,  and 
that  he  was  unable  to  prove  the  particnlar 
act  or  omlssioii  which  brought  about  the  re- 
sult, the  rule  could  have  been  Invoked  and  it 
would  have  been  for  the  Jury,  under  appro- 
priate instructions  by  the  trial  court,  to  de- 
termine whether  from  all  the  drcnmstances,^ 
the  fact  Itself  bespoke  negligence.  Hav- 
ing chosen,  however,  to  allege  the  specific 
acts  and  omissions  that  brought  about  his  in- 
juries, appellant  was  compelled  to  prove 
them,  and,  having  failed  to  do  so,  the  case 
should  not  have  been  submitted  to  the  Jury. 

Because  of  the  oondnaitm  readied  on  the 
issue  we  have  Just  discussed,  the  other  Is- 
sues raised  by  the  brief  of  appellant  have 
not  been  considered,  and  we  are  not  to  be 
understood  as  having  disposed  of  them  in 
any    respect 

The  Judgment  Is  afilrmed. 
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BIEDEN    T.    BROTHERHOOD    OF    RAIlr 
ROAD  TRAINMEN  et  aL    (No.  661B.)  • 

(Court  of  Givil  Appeals  of  Texaa.     San  An- 
tonio.   March  8^  1916.    Rehearing  De- 
nied April  5,  1916.) 

JiiBUKiKOB  «S3790  —  Bunmr  CscnnoAXB— 

Right  or  Recovebt. 

Under  the  constitution  of  a  brotherhood 
proriding  that  a  member  leedylns  any  of  enu- 
irerated  injnriea  shall  be  considered  totally  and 
permanently  disabled  and  entitled  to  receive  the 
amount  of  his  beneficiary  certificate,  and  that 
any  other  claim  for  disftbiUtr  is  addressed  to 
the  benevolence  of  the  brotherhood,  and  shall 
sot  constitute  the  basis  of  any  legal  liability  of 
the  brotherhood,  but  shall  m  referred  to  the 
bi-neficiary  board,  and,  if  approved  bjr  it,  the 
member  shall  be  paid  the  amount  of  his  certifi- 
cate, a  member  whose  claim  for  total  disabil- 
ity of  another  nature  Uian  enumerated  is  re- 
jected by  such  board  has  no  right  of  recovery. 

fEA.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  §  1960;   Dec.  Dig.  «=>790.] 

Appeal  from  District  Court,  Bexar  Coni>- 
ty ;   S.  O.  Tayloe,  Judge. 

AcUiui  by  Frank  O.  Rledea  against  tbe 
Brotherhood  of  Railroad  Trainmen  and  oth- 
ers. From  an  adverse  Jndgmeat,  plaintiff 
appeals.    Affirmed. 

Geo.  Pow^  of  San  Antonio,  tor  appel- 
lant. 

MOURSUND,  J.  This  Is  a  suit  by  Frank 
G.  Rleden,  seeking  to  set  aside  a  Judgment 
of  dismissal  entered  in  a  suit  by  him  against 
tbe  Brotherhood  of  Railroad  Trainmen.  The 
facts  relied  upon  to  excuse  the  failure  of 
Rleden  to  file  a  motion  for  new  trial  after 
tbe  canse  was  dismissed  are  fully  set  out, 
and  are  sufficient,  and  need  not  be  here  men- 
tioned. It  will  also  be  unnecessary  to  state 
tbe  allegations  in  detail  which  relate  to  the 
merits  of  the  cause  of  action.  The  petition 
discloses  that  Rieden  was  a  member  in  good 
standing  of  a  subordinate  lodge  of  tbe  Brotb- 
erbood  of  Railroad  Trainmen,  and  beld  a 
beneflciary  certificate  entitling  him  to  recov- 
er 11,350  in  case  of  plaintHTs  death  or  bis 
total  permanent  disability;  that  be  was 
Injured  by  being  struck  on  the  bead  by  a 
moving  freight  train;  that  his  skull  was 
fractured,  and  be  Is  and  was  totally  and  per- 
manently disabled  from  working  on  the  rail- 
road in  train  service;  that  he  presented  his 
claim  as  provided  by  sections  70  and  71  of  tbe 
constitution  of  defendant,  but  bis  claim  was 
rejected ;  that  bis  daim,  with  full  proof  of 
bis  total  permanent  disability  as  railroad 
trainman,  was,  as  required  by  the  constitu- 
tion of  defendant,  submitted  for  decision  to 
tbe  Beneflciary  Board  of  defendant,  compos- 
ed of  tbe  Orand  Master,  Assistant  Grand  Mas- 
ter, Grand  Secretary,  and  Grand  Treasurer  of 
said  Supreme  Lodge,  whose  duty  it  was  to  de- 
cide as  to  tbe  raffldency  of  said  proofis,  and 
said  Beneflciary  Board  willfully  and  fraudu- 
lently rejected  and  disallowed  bis  claim,  and 
falsely  and  frandnlently  reported  tbat  plaintiff 


bad  not  proven  his  permanent  disability;  tbat, 
as  is  required  by  section  70  of  said  con- 
stitution, tbe  Grand  Secretary  and  Treasurer 
reported  tbe  disapproval  of  sncb  daim  to 
the  Board  of  Insurance  at  its  next  annual 
meeting,  and  said  board  fraudulently  and 
willfully  refused  to  allow  such  claim.  The 
certificate  contained  the  following  provision: 
"This  certificate  is  issued'  on  the  express  con- 
dition that  the  said  Frank  G.  Rieden  shall  com- 
ply with  the  Constitution,  bv-laws,  rules,  and 
regulations  now  in  force,  or  which  may  hereafter 
be  adopted  by  the  within-named  Brotherhood, 
which  are  printed  and  published  by  tbe  Grand 
Lodge  of  the  said  Brotherhood  and  made  a  part 
hereof,  and  that  be  pay  all  dues  and  assessments 
imposed  upon  him  within  the  time  sjtecified  by 
the  Constitution  and  by-laws." 

Tbe  following  provlslona  of  tbe  constitu- 
tion and  general  mlea  of  the  Grand  Lodge 
are  disclosed  by  plaintiff's  petiticm: 

"Sec  68.  Any  beneficiary  member  in  good 
standing,  who  shall  saSer  the  amputation  or 
severance  of  an  entire  hand  at  or  above  the 
wrist  Joint,  or  who  shall  suffer  tbe  amputation 
or  severance  of  entire  foot  at  or  above  the  an- 
kle joint,  or  who  shall  suffer  tbe  compete  and 
permanent  loss  of  sight  of  both  eyes,  shall  be 
considered  totally  and  permanently  disabled,  and 
shall  thereby  be  entitled  to  receive,  upon  fur- 
nishing sufficient  and  satisfactory  proofs  of  such 
total  and  permanent  disability,  to  the  full 
amount  of  his  beneficiary  certificate,  but  not 
otherwise. 

"Sec.  69.  Proofs  of  total  and  permanent  disa- 
bility shall  be  made  as  follows :  The  secretary 
of  the  lodge  of  which  the  brother  Is  a  member 
and  the  member  shall  promptly  make  statement 
in  writing  of  snch  Usability  on  tbe  form  pre- 
scribed and  under  the  seal  of  the  lodge,  which 
statement  shall  also  be  signed  by  the  Master 
Financier.  There  shall  also  be  made,  signed 
and  sworn  to  by  attending  physician,  a  statement 
setting  forth  the  nature  and  extent  of  the  injury 
and  ail  proofs,  including  the  beneficiary  certifi- 
cate of  tile  member  and  his  receipts  for  all  dues 
and  assessments  for  the  month  in  which  he  was 
injured,  shall  be  forwarded  to  the  Grand  Sec- 
retary and  Treasurer,  and  if  the  same  are  found 
to  be  regular  and  satisfactory  by  him,  the  daim 
shall  be  assessed  for  and  paid  in  its  regular 
order,  but  if  the  Grand  Secretary  and  Treas- 
urer shall  for  any  reason  disallow  or  reject  said 
claim,  it  shall  be  referred  to  the  Benefidarjr 
Board,  who  may  allow  or  disallow  the  claim. 
If  allowed,  it  s^iU  be  assessed  for  and  paid  in 
its  regular  order.  If  disallowed  by  the  Bene- 
ficiary Board,  the  daimant  may  appeal  to  the 
Board  of  Insurance,  which  may  allow  or  disal- 
low the  daim,  and  its  decision  shall  be  final. 
If  allowed,  it  shall  be  assessed  for  and  paid  in 
its  regular  order.  If  the  claimant  is  at  a  dis- 
tance from  the  lodge,  the  examining  physidan 
shall  be  appointed  by  the  Grand  Secretary  and 
Treasurer  or  Grand  Master.  Any  claimant 
shall  be  required  at  the  option  of  the  Grand 
Master,  and  as  a  condition  precedent  to  the  right 
of  recovery  upon  his  certificate,  to  submit  him- 
self to  exammation  by  one  or  more  reputable 
Sfaysidans  or  surgeons  to  be  selected  by  the 
irand  Master,  and  the  fee  of  the  physidan,  or 
surgeon,  making  such  examination  shall  be  borne 
by  the  Grand  Lodge. 

"Sec.  70.  All  claims  for  disability  not  onninc 
within  the  provision  of  section  68  shall  be  hela 
to  be  addressed  to  the  systematic  benevolence  of 
the-  Brotherhood  and  shall  in  no  case  be  made 
the  ba^  of  any  legal  liability  on  the  part  of  the 
Brotherhood.  Every  such  claim  sliaU  be  refer- 
red  to  the  Beneficiary  Board,  composed  of  the 
Grand   Master,    Assistant    Grand   Master,   and 
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Grand  Secretarr  and  Treasurer,  who  shall  pre- 
scribe the  character  and  decide  as  to  the  auffi- 
ciency  of  the  proo&  to  be  famished  by  the 
claimant,  and  if  approved  by  said  board,  the 
claimant  shall  be  paid  an  amount  equal  to  the 
full  amount  of  the  certificate  held  by  him,  and 
such  payment  shall  be  considered  a  surrender 
and  caIM^ellation  of  sudb  certificate,  provided 
that  the  approval  of  said  board  shall  be  requir- 
ed as  a  condition  precedent  to  the  ri^ht  of  any 
such  claimant  to  benefits  hereunder,  and  it  is 
agreed  that  this  section  may  be  pleaded  in  bar 
ot  any  suit  or  action  at  law,  or  in  equity,  which 
may  be  commenced  in  any  court  to  enforce  the 
payment  of  any  snch  claims.  No  appeal  shall 
be  allowed  from  the  action  of  said  board  in  any 
case ;  but  the  Grand  Secretary  and  Treasurer 
shall  report  all  disapproved  claims  made  under 
this  section  to  the  Board  of  Insurance  at  its 
next  annual  meeting  for  such  disposition  as  such 
Board  of  Insurance  shall  deem  just  and  proper. 
"Sec.  71.  A  brother  desiring  to  present  a 
claim  under  section  70  shall  make  application  to 
his  lodge  in  writing,  accompanying  which  must 
be  a  certificate  from  a  regular  practicing  physi- 
cian or  surgeon  showing  the  condition  of  the 
brother  and  on  which  the  claim  is  to  be  based. 
If  approved  by  the  lodge,  the  secretary  shall 
forth-with  forward  them  with  notice  of  such  ap- 
proval to  the  Grand  Secretary  and  Treasurer, 
who  will  at  once  forward  to  tiie  lodge  the  nec- 
essary blanks  and  instructions  for  presenting  a 
dslm." 

Plalntlir  farther  alleged  that  certain  stlp- 
ulationa  In  section  70  of  the  constitution  are 
arbitrary  and  void,  namely,  the  provlsloD 
that  the  rejection  of  a  claim  by  the  Benefi- 
ciary Board  and  Board  of  Insurance  is  final, 
and  also  the  one  to  the  effect  that  such  seo 
tlon  70  may  be  pleaded  in  bar  of  any  snlt  or 
action  at  law  or  in  equity  which  may  be 
commenced  in  any  court  to  enforce  the  pay- 
ment of  any  such  claims.  A  general  donur- 
rer  was  sustained  to  the  petition. 

The  question  to  be  decided,  as  presented 
by  the  briefs,  is  whether  under  said  section 
70  HIeden  is  entitled  to  recover  for  total  dis- 
ability of  the  kind  suffered  by  him.  In  sec- 
tion 68  the  disabilities  classed  as  permanent 
are  defined,  and  plaintiff's  injuries  are  not 
such  as  to  bring  him  within  any  of  those 
therein  set  out.  In  very  plain  language  the 
contract  provides  for  the  payment  of  a  cer^ 
tain  sum  in  the  event  of  the  insured's  death, 
or  in  the  event  of  his  suffering  any  one  of  the 
disabilities  named  in  section  68  and  therein 
classified  as  permanent  disabilities.  If  he 
suffers  other  injuries  than  those  named  there- 
in, although  of  equally  permanent  character 
and  disabling  him  to  an  equal  extent  as  one 
therein  named,  such  injuries  are  not  covered 
by  said  section,  and  no  recovery  con  be  bad 
therefor.  Brotheiiiood  of  R.  B.  Trainmen 
r.  Walsh,  86  Ohio  St.  16,  103  N.  B.  789. 
Ttere  is  no  provision  for  payment  on  ac- 
count of  Injuries  other  than  those  described 
In  section  68,  unless  it  can  be  deduced  from 
Section  70.  That  section  provides  that  all 
claims  for  disability  not  coming  within  the 
provisions  ot  said  section  68  shall  be  held 
to  be  addressed  to  the  systematic  benevolence 
of  the  Brotherhood,  and  shall  In  no  case  be 
made  the  basis  of  any  legal  liability  on  the 
part  of  tbe  Brotherhood.   This  language,  tak- 


en in  connection  with  tbe  remainder  of  the 
section,  strongly  indicates  that  the  intwi- 
tion  was  that  under  no  circumstances  should 
a  claim  not  falling  wiQiin  those  described  in 
section  68  even  become  the  basis  for  a  cause 
of  action  against  the  Brotherhood;  that, 
even  if  allowed  by  the  board,  it  would  stil'i 
address  itself  merely  to  the  benevolence  of 
the  order.  However,  U  it  be  conceded  that 
the  language  employed  in  the  subsequent 
part  of  the  section,  when  construed  most 
strongly  against  the  Brotherhood,  can  be  said 
to  give  the  beneficiary  a  legal  right,  provided 
the  Beneficiary  Board  allow  the  claim,  still 
appellant  cannot  recover;  for  he  falls  to 
show  that  such  legal  right  ever  came  into 
existence.  Tbe  contract  does  not  give  a 
cause  ot  action  in  one  provision  and  under- 
take to  deprive  the  beneficiary  of  it  in  an- 
other by.  providing  that  no  appeal  shall  be 
made  to  the  courts,  as  was  the  case  in  Lewis 
V.  Brotherhood  Accident  Co.,  194  Mass.  1,  T9 
N.  E.  802,  17  Ll  E.  A.  (NT.  S.)  714.  There  is 
no  undertaking  to  pay  for  permanent  disa- 
bilities such  as  appellant  alleged,  unless  it  is 
stated  In  the  provision  that  sudi  payment 
will  be  made  if  the  Beneficiary  Board  decides 
in  favor  thereof.  No  duty  was  Imposed  by 
the  contract  upon  the  board  to  allow  any 
such  claim.  The  claim  was  of  a  purely  be- 
nevolent nature.  Can  it  be  said  that  it  is 
contrary  to  public  policy  to  contract  that  a 
benevolent  claim  will  only  be  paid  If  allowed 
by  a  certain  board?  Certainly  not.  But,  If 
It  could  be  held  to  be  contrary  to  public  pol- 
icy, under  what  provision  would  appellant  be 
entitled  to  recover?  Can  the  courts  change 
the  contract  so  as  to  make  it  read  that  mem- 
bers axe  entitled  to  recover  tor  all  permanent 
disabilities,  whether  mentioned  in  section ''68 
or  not,  leaving  the  question  to  be  determined 
by  a  Jury  in  each  case  whether  the  disabili- 
ties are  permanent?  There  is  nothing  in  the 
contract  which  evidences  an  intention  to  so 
provide,  nor  from  which  appellant  could  cos- 
tend  that  he  was  even  led  to  believe  that  such 
was  his  contract  Such  a  liability  was  evi- 
dently not  contemplated  by  the  Brotherhood, 
and  hence  not  provided  for  in  fixing  assess- 
ments. The  cooirts  cannot  make  a  contract 
for  the  partiea  They  can  hold  that  contrac- 
tual rights  cannot  be  taken  away  by  any  sys- 
tem of  arbitration  whereby  one  of  the  parties 
to  the  contract  does  the  arbitrating,  but  the.v 
cannot  hold  that  the  contract  gives  righU 
whidi  it  expressly  negatives. 

As  was  aaid  in  the  caae  of  Pool  v.  Brother- 
hood of  Bailroad  Trainmen,  143  CaL  650,  77 
Pac  661: 

"Tld*  is  not  a  case  of  an  arbttraiy  adjudica- 
tion of  the  officers  of  a  benevolent  association, 
declaring  a  forfeiture' of  property  or  of  vested 
rights.  It  is  simply  the  rejection  ot  a  claim 
that  the  lodge  micht  ia  its  charity  have  allowed, 
but  it  was  agreed  that  such  claim  ahoold  be  in 
the  discretion  of  the  lodi;e  and  not  the  basis  of 
legal  liability.  Plaintiff  may  have  been  nnfor- 
ti  date  in  becoming  a  member  ot  a  brotlierhood 
that  is  not  benevolent,  but  the  court  cannot  u- 
do  his  actions  in  thaa  ae^td." 
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In  sniqmrt  of  the  conclusion  that  appellant 
is  not  entitled  to  reoover,  we  also  dte  tbe  fol- 
lowing caaea:  Elghmy  v.  Brotherhood  of  R. 
R.  Tralwtnen,  113  Iowa,  681,  88  N.  W.  lOSl; 
Sanderson  t.  Brotherhood  of  B,  B.  Xralnmen, 
2M  Pa.  182,  53  A,tl.  767. 
•    Ibe  Judgment  la  affirmed. 


IXJNE  STAR  INS.  UNION  ▼.  BRANNAN.* 
(No.  5558.) 

(Court  of  Civil  Appeals  of  Tezaa.    San  Antonio. 
Jan.  B,  1916.    On  Motion  for  Rehear- 
ing, April  6,  1916.) 

1.  Irsubahcb  «=»755(2)  —  Lifb  Insubanok  — 
WAtvBB  OF  FoKFEiTXJBE— Powers  of  Om- 

«EB.S— MATMllAtTTT. 

Whether  the  local  agent  of  an  insarance 
company  was  authorized  to  waive  the  forfeiture 
pro^sioiis  of  the  policy  is  immaterial,  where  the 
jury  found  that  the  general  manager  waived 
such  conditions. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1908;  Dec  Dig.  <s=>755(2).] 

On  Motion  for  Behearing. 

2.  APPEAt  ANn  Ehbob  «=j1070(2)  —  Funda- 
iCEiTTAi.  Error— 'Revebsal. 

Where  the  judgment  may  be  sufficiently 
supported  by  three  unassailed  special  findings  <^ 
the  jury,  a  fourth  finding,  though  it  might  be 
erroneous,  is  not  fimdamental  error  ana  does 
not  require  reversal. 

VEi.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gait  Dig.  if  4282,  4283;  Dec.  Dig.  «s> 
1070(2).J 

3.  iNBOBARca  «s>765(l)  —  Iofb  Imbttxancb  — 

FOBFEITDBE — ESTOPPBL. 

Where  the  policy  or  benefit  certificate  pro- 
vUes  for  termination  on  failure  to  pay  premi- 
ums or  dues,  without  affirmative  act  of  the 
insnrer,  condnct  of  the  insurer  misleading  the  in- 
sured to  his  expense  or  barm  may  estop  the  In- 
surer from  asserting  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1907;    Dec.  Dig.  €=»755a)] 

4.  Insurance  €=>756(1)  —  liiFE  Insttbance  — 
FoBFEiTtrBB— EbtopPei>-Evidence. 

Where  the  insurer's  general  manager  sent 
duplicate,  notices  of  delinquency  and  treated  de- 
ceased as  a  member  until  five  days  after  her 
death  although  she  failed  to  pay,  and  he  failed 
to  furnish  blanks  for  reinstatement,  as  required 
by  the  policy,  or  to  iiurtrnct  the  local  agent  as 
to  procedure  against  delinquents,  a  strong  case 
of  estoppel  to  plead  forfeiture  was  made  out, 
though  the  forfeiture  provisions  may  have  been 
eelf -executing. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  $  1907;  Dec.  Dig.  «v=755{l).] 

Appeal  from  District  Conrt,  Bexar  County ; 

5.  6.  Tayloe,  Jndge. 

Action  by  Bobert  Brannan  against  the 
Zjodo  Star  Insurance  Union.  Judgment  for 
platntur,  and  deftodant  appeals.    AiUrmed. 

Marcus  W.  Davis  and  (3eo.  M.  Mayer, 
tx>tb  of  San  Antonio,  for  appellant  0.  A. 
KeUer,  of  Saa  Antonio,  for  appellee. 

MOUBSUND,  J.  Bobert  Brannan  sued  ap- 
I)ellaiit  upon  an  Insurance  policy  for  $1,000, 
Issued  to  his  deceased  wife.  Marguerite  Bran- 
nan,  alleging  that  she  had  in  all  respects 


complied  with  the  conditions  and  i>rovisions-. 
of  same,  and  that  due  notice  of  her  death  bad 
been  given,  and  in  the  alternative.  If  it  should 
be  found  that  Mrs.  Brannan  had  not  com- 
piled with  the  conditions  and  provisions  of 
the  policy,  that  such  noncompliance  was 
waived  by  appellant ;  the  acts  relied  upon  as 
showing  waiver  being  fully  pleaded.  Appel- 
lant put  In  issue  all  the  material  allegations 
of  the  petition,  and  specially  pleaded  that 
Mrs.  Brannan  had  not  paid  assessment  No. 
103,  due  by  her,  within  the  time  prescribed 
by  its  constitution  and  by-laws,  and  therefore 
she  had  forfeited  her  membership  and  her 
policy,  and  specially  denied  that  it  had  waiv- 
ed any  provisions  of  the  constitution  or  by- 
laws. 

The  case  was  submitted  upon  special  is- 
sues, which,  with  their  answers,  are  as  fol- 
lows: 

"Question  Na  1.  Was  tbe  course  of  dealing  on. 
tbe  part  of  the  defendant  with  the  insured,  Mar- 
guerite Brannan,  with  respect  to  the  payment 
of  the  assessment  on  account  of  the  poUcy  sued' 
upon,  such  as  were  reasonably  calculated  to, 
and  did  actually,  induce  the  said  Marguerite 
Brannan  to  believe  that  the  strict  performance 
o{  the  terms  of  the  policy  with  regard  to  ther 
prompt  payment  of  assessments  would  not  be  in- 
sisted upon  or  required  by  the  defendant,  and 
that  payment  of  delinquent  preminaS'  would  be 
received  by  the  defendant  within  a  reasonable 
time  after  default  and  with  the  understanding 
between  said  parties  that  the  contract  would, 
not,  on  such  account,  lapse  or  become  forfeited? 
Answer:  'Yes.' 

"Question  No.  2.  If  you  answer  the  foregoing 
question.  Tea,'  then,  was  the  failure  to  pay, 
prior  to  her  death,  the  premium  en  said  policy, 
induced  and  caused  by  such  prior  course  of  deal-  - 
ing,  if  any,  which  may  have  existed  between 
said  parties  (if  any  such  course  of  dealing  did' 
exist)?    Answer:  'Yes.' 

"Question  No.  3.  (considering  such  course  of 
conduct,  if  any,  was  the  tender,  shown  by  the 
evidence  to  have  been  made  by  the  plaintiff  to 
Joe  Murray,  made  within  a  reasonable  time  aft- 
er the  notice  of  assessment  for  which  such- 
tender  was  made?    Answer:  'Yes.' 

"Question  No.  4.  The  policy  of  insurance  sued 
upon  contains  the  followin;;  provision:  'Should 
a  suspended  member  personally  appear  and  ap- 
ply for  reinstatement  within  three  months  from-, 
the  date  of  his  suspension,  and  pay  all  arrear- 
ages, if  in  good  health,  he  shall  be  restored  to- 
membership  and  his  policy  again  become  valid 
as  soon  as  said  payment  shall  have  been  re- 
ceived and  recorded  by  tbe  cleric  of  hia  division.' 
Were  the  delinquent  payments  which  the  evi- 
dence shows  to  have  been  paid  by  or  fi»r  the  in- 
sured and  received  by  Joe  Murray  received  by 
said  Murray  (a)  as  payment  of  original  assess- 
ments without  reference  to  the  clause  above 
quoted,  or  (b)  were  such  payments  received  by 
Joe  Murray  for  the  purpose  of  reinstatement 
under  the  stipulations  in  said  policy,  above 
quoted?  Answer:  Delinquent  payments  paid  by 
or  for  plaintiff  were  received  by  Joe  Murray  (a)' 
as  payment  of -original  assessments  without  ref- 
erence to  the  clause  quoted. 

"Question  No.  6.  In  case  you  have  found,  in- 
answer  to  the  preceding  question,  that  said  de- 
linquent payments  were  received  by  Joe  Mur- 
ray as  original  payments  and  not  under  the  au- 
thority of  the  provisions  of  the  policy  quoted 
in  the  preceding  question,  then,  you  will  an- 
swer whether  or  not  Worth  Duncan,  generali 
manager  of  the  defendant,  Imew  that  said  Mur- 
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ray  was  so  reeei'viiig  snch  pajnaents  (If  you  find 
be  did  M  receive  tlie  .aame).  Ancwer:  'Ha 
did.' " 

Judgment  was  entered  upon  the  verdict  for 
plalntift  for  $1,131.16. 

[1]  Appellant  does  not  qaestion  the  suffi- 
ciency of  the  evidence  to  sustain  the  find- 
ings of  the  Jury,  but  by  two  assignments 
presents  the  sole  contention  that  the  evidence 
shows  that  Joe  Murray  was  merely  its  local 
collector  without  power  to  waive  any  of  the 
provisions  or  conditions  contained  in  the 
policy.  This  proposition  may  be  conceded 
to  be  correct,  and  was  doubtless  conceded 
by  the  trial  court,  for  ^n  issue  was  submit- 
ted whether  the  general  manager  of  appel- 
lant knew  of  Murray's  transactions  with  re- 
gard to  receiving  payment  of  delinquent  as- 
sessments. This  issue  was  decided  against 
appellant,  and  the  finding  is  not  attacked. 
As  the  general  manager  knew  of  and  permit- 
ted the  business  to  be  conducted  by  Monay 
in  the  manner  relied  upon  as  waiving  the 
provisions  of  the  policy,  it  appears  that  the 
question  of  Murray's  authority  is  not  ma- 
terial. 
.No  other  question  having  been  raised,  the 
Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

As  stated  in  our  former  opinion,  there  are 
no  assignments  which  specifically  attack  any 
of  the  findings  of  the  Jury  as  being  without 
evidence  to  support  them. 

The  first  assignment  complains  of  the  ac- 
tion of  the  court  In  refusing  the  motion  of 
defendant  to  peremptorily  instruct  the  Jury 
to  return  a  verdict  for  defendant,  the  rea- 
son stated  being  that  the  undisputed  ervi- 
dence  showed  that  the  local  secretary  and 
collector  of  defendant  was  appointed  for  the 
convenience  of  the  members  only,  and  had  no 
power  to  waive  any  of  the  provisions  or  con- 
ditions contained  in  the  policy.  No  rea- 
son was  given  In  the  motion  for  a  peremp- 
tory Instruction  as  to  why  defendant  con- 
sidered itself  entitled  to  such  action  by  the 
court 

The  second  assignment  complains  that  the 
verdict  and  Judgment  are  contrary  to  the 
law  and  the  evidence,  because  the  authority 
of  the  local  collector  Is  limited  by  the  con- 
tract, with  notice  of  which  the  insured  and 
beneficiary  were  charged. 

[2]  The  Issues  submitted  are  copied  in  our 
former  opinion.  No  objection  was  made  to 
the  submission  of  any  of  the  same,  and  the 
trial  court  was  therefore  not  apprised  until 
the  motion  for  new  trial  was  filed,  of  the 
reasons  relied  upon  by  defendant.  Those 
reasons  are  set  out  In  the  two  assignments  of 
error,  which,  in  order  to  Justify  us  in  con- 
sidering them,  have  been  held  to  be  sub- 
stantial copies  of  the  paragraphs  of  the  mo- 
tion for  new  trial.  Appellant  has  conceiv- 
ed the  idea  that  this  court  is  of  the  opinion 
that  the  entire  Judgment  must  rest  upon  the 
truth  of  the  finding  that  Duncan,  the  gen- 


eral manager,  knew  of  the  method  In  wlilch 
the  local  collector  transacted  bnslneaB.  It 
therefore  contends,  on  motion  for  rehearing, 
that  the  evidence  is  iDSuffldent  to  siwport 
the  fifth  finding,  and  that  this  is  a  fonda- 
mental  error.  It  Is  not  apparent  to  ns  that 
the  Judgment  cannot  be  sustained  upon  the 
first  three  findings  of  the  Jury.  In  fact,  in 
order  to  determine  v^ether  or  not  it  can 
be  sustained  thereon,  we  would  be  required 
to  read  all  of  the  evidence.  The  error,  there- 
fore, if  error  there  be,  in  the  answer  to  the 
fifth  finding,  cannot  be  said  to  be  one  going 
to  the  foundation  of  the  case.  Aside  from 
that,  the  question  whether  such  answer  is 
supported  by  the  evidence  is  purely  a  ques- 
tion of  fact,  the  examination  of  which  re- 
qnirea  a  carefol  stndy  and  weighing  of  all 
the  evidence.  We  condnde  that  under  the 
authority  of  the  following  cases  we  should 
hold  that  no  question  of  fundamental  error 
is  presented:  Houston  Oil  Ca  y.  KimbaU. 
103  Tex.  95,  122  S.  W.  633,  124  S.  W.  85; 
M.,  K.  &  T.  By.  V.  Maxwell,  101  Tex.  632, 
143  S.  W.  1147;  Oar  v.  Davis,  105  Tex.  479, 
161  8.  W.  785. 

[3]  We  beUeve,  however,  that,  were  we  au- 
thorized to  go  into  the  questions  argued 
by  appellant,  we  would  not  be  Justified  in 
holding  the  evidence  insufficient  to  support 
the  verdict  and  Judgment  As  we  under- 
stand the  cases,  there  can  be  no  doubt  that 
even  where  the  contract  or  benefit  oertiflcate 
is  snoh  that  fiiUnre  to  pay  premlnms  or  dues 
within  the  designated  time  tenliinates  it 
without  affirmative  action  on  the  part  of  the 
Insurer,  there  may  be  an  estoppel  by  reason 
of  conduct  on  the  part  of  the  insurer  mis- 
leading the  insured  to  his  expense  or  harm. 

In  the  case  of  Hawkins  t.  Lone  Star  Ins. 
Union,  146  S.  W.  1041,  the  same  contract 
as  is  herein  sued  upoin  was  construed  and 
the  provision  relating  to  forfeiture  of  mem- 
bership for  nonpayment  of  assessments  held 
to  be  self-executing.  The  decision  of  sodi 
question  was  perhaps  not  necessary,  as  the 
evidence  showed  that  a  letter  had  been  sent 
to  the  insured  which  showed  that  it  would  be 
necessary  for  her  to  be  reinstated,  thus 
showing  that  a  forfeiture  had  actually  been 
entered.  A  very  similar  provision  was  held 
not  self-executing  in  the  ease  of  Northwest- 
ern Traveling  Men's  Ass'n  v.  Schauss,  148 
lU.  304.  35  N.  E.  747. 

[4]  The  evidence  discloses  a  very  strong 
case  of  the  general  manager  of  the  company 
construing  the  provision  in  regard  to  for- 
feiture of  membership  as  not  self-executius, 
for  he  invariably  sent  second  notices  Just 
like  the  first  notice,  and,  although  Mrs.  Bran- 
nan  was  often  delinquent,  he  never  notified 
her  she  had  forfeited  membership,  but  al- 
ways treated  her  as  still  a  member,  and  in 
fact  indorsed  on  the  proof  of  death  the  i 
words,  "Lapsed  10/18,"  diowing  that  she 
was  treated  as  a  member  until  five  days  aft- 
er her  death.  But  if  it  be  conceded  that  the 
provision  was  self-executing,  still  the  coarse 
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of  condnct  with  z«(etence  thereto  hy  the 
general  officers  ia  very  pertinent  npon  the 
Issue  of  eatoiHMl ;  for  It  is  well  calculated  to 
mislead  the  Insured.  In  addition,  we  notice 
that,  while  the  general  manager  In  a  gen- 
eral way  seeks  to  repudiate  the  acta  of  Mur- 
ray, he  does  not  contend  that  he  ever  In- 
structed Murray  to  notify  members  they 
were  suspended  or  to  use  any  different  meth- 
od with  regard  to  collection  of  deUnquent  as- 
sessments than  those  not  delinquent.  He  fur- 
nished no  blanks  for  reinstatements,  the 
receipts  were  general,  and  neither  such  re- 
ceipts nor  the  reports  to  him  by  Murray  con- 
tained any  statement  concerning  reinstate- 
ments. 
The  motion  Is  overruled. 


SWEBTBN  et  al.  ▼.  TA1L0B  et  aL 

(No.  5564.) 

(Court  of  cavil  Appeals  of  Texas.    San  AntOnlo. 
Jan.  10,  1916.    On  Motion  for  Re- 
hearing, April  6,  1916.) 

1.  TBxsPJtss  TO  Tut  TrrLX  «=a>41(l)— AonoNS 

— ^TlTIA   FBOM    SOVEBEIONTT. 

Where  plaintiffs  introduced  a  patent  to  the 
heirs  of  one  deceased  and  deeds  from  certain 
persons  of  the  same  name,  but  made  no  showing 
that  suc^  persons  were  the  heirs  of  deceased, 
and  the  deeds  did  not  so  recite,  they  failed  to 
deraign  title  from  the  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §  62;  Dec.  Dig.  «s» 
4lCl).] 

2.  TaxsFABs  TO  Tbt  Trrut  «a>41(2)  —  Tmui 
TBOu  GoKMOiT  SocBOK— PBOor  or. 

Where  plaintiffs  claimed  under  deeds  of 
trust  executed  by  G.  and  another,  while  defend- 
ants daimed  tide  from  6.,  but  their  chain  did 
not  show  the  interest  of  any  other  person,  plain- 
tiffs did  not  estabhah  the  claim  of  title  from  a 
common  source;  there  being  no  proof  of  the 
interest  which  either  of  their  grantors  had. 

[Kd.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  |  62;   Dec.  Dig.  <8=s>41(2).] 

3.  Advebss  Posskssior  ^=982— Runriro  or 

STATtJTIB— POSSSSSIOW . 

Where  after  conveyance  of  one-half  of  the 
premises  the  grantee  went  into  possession  hold- 
ins  the  entire  premises  for  the  benefit  of  him- 
self and  his  grantor,  but  failed  to  record  his 
deed,  there  can  be  no  reliance  on  the  five-year 
statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, C^ent.  Dig.  §i  468-471;  Dec  Dig.  «==> 
82.] 

4.  Adtsbsb  Possession  «=982— RuRmNe  of 
Statutb— Claim  tjiidxb  Coimb  or  Tnxx. 

Where  there  was  a  delay  of  over  three 
months  in  recording  a  deed,  the  grantee's  posses- 
sion was  not  under  color  of  title  within  the  five- 
year  statute  of  limitations. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  468-471 ;  Dea  Dig.  ^s> 
82.] 

5.  LnnTATiOH   or  Actions  «=85(5)  — Kun- 
NiNO  OF  Statute — Absence  trom  State. 

Under  Rev.  St  1911,  art.  5702,  declaring 
tliat,  if  any  person  against  whom  there  shall 
be  a  cause  of  action  shall  be  without  the  limits 
of  the  state  at  the  time  of  the  accruing  of  such 
action  or  at  any  time  during  which  it  might 
have  been  maintained,  such  absence  shall  not 
be   taken  as  a  part  of  the  time  limited,  time 


when  defendant  was  without  the  state  must  he 
deducted  in  determining  where  plaindfTs  action 
was  barred  by  the  five-year  statute  of  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Undtation 
of  Actions,  Cent  Dig.  {  468;  Dec.  Dig.  9=> 
85(5).] 

Q,  Tbebpass  to  Tbt  Tnxjs  «s»41(l)— Actions 

— JXTDQMBNT. 

Mere  evidence  of  prior  possession  without 
proof  of  title  from  the  sovereignty  or  that  the 
parties  claimed  under  a  common  source  will  not 
warrant  judgment  for  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  S  62;  Dec.  Dig.  <g=>41(l).] 
7.  Appeal  and  Ebbob  «=»8T0— Necessitt  of 

Appealino. 

A  judgment  against  several  will  not  be  dis- 
turbed as  regards  those  defendants  who  did  not 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  35S1-S688 ;  Dec.  Dig.  «=a» 
879.] 

Appeal  from  District  Court,  Uvalde  Coun- 
ty;  B.  H.  Burney,  Judge. 

Action  by  Mrs.  MolUe  Taylor  and  husband 
against  Charles  Sweeten,  C  W.  McFadden, 
and  others.  From  a  Judgment  for  plalntifts, 
the  named  defendants  appeal.  Reversed  and 
remanded  as  to  them ;  affirmed  as  to  defend- 
ants not  appealing. 

Love  &  Ellis,  of  Uvalde,  for  appdlantSb 
W.  O.  Ldnden,  of  San  Antonio,  for  appelleee. 

MOURSDND,  J.  On  February  23,  1911, 
Mrs.  Mollle  Taylw,  Joined  by  her  husband, 
J.  S.  Taylor,  sued  Q.  W.  Chant,  C.  Kruger, 
Charles  Sweeten,  D.  C.  Bnloe,  U  8.  Friday, 
and  W.  J.  Barker  in  trespass  to  try  title, 
seeking  to  recover  survey  No.  286  and  210 
acres  out  of  survey  Na  233,  both  originally 
granted  to  E.  B.  Franklin,  and  situated  In 
Edwards  county.  On  June  9, 1018,  an  amend- 
ed petition  was  filed  In  which  W.  T.  Oardner 
was  made  a  party  defendant  and  O.  W. 
Chant  was  omitted.  On  June  9,  1914,  by 
second  amended  original  petltlcm,  C.  W.  Mc- 
Fadden was  also  made  a  defendant  The 
suit  Was  filed  in  the  district  court  of  Ed- 
wards county,  and  was  transferred  to  the 
district  court  of  Uvalde  county.  No  citation 
was  Issued  to  Sweeten,  and  no  effort  made 
to  obtain  service  upon  him,  nor  any  answer 
filed  by  him  until  the  April  term,  1915,  of 
the  district  court  of  Uvalde  county.  Defoid- 
ant  Enloe  was  never  served  with  citation, 
and  did  not  answer.  Kruger  disclaimed  as 
to  all  the  land  sued  for.  Friday  and  Barker 
alleged  that  before  the  suit  was  filed  they 
had  sold  and  conveyed  said  lands.  Gardner 
alleged  that  he  bad  purchased  a  part  of  the 
land  on  or  about  July  16,  1810,  and  had  con- 
veyed the  same  to  McE^dden  on  March  27, 
1913.  He  pleaded,  however,  the  three,  five, 
and  ten  year  statutes  of  llmltatl<m  in  bar  of 
plaintiffs'  suit  McFadden  answered  on  March 
20,  1915,  and  alleged  the  owntishlp  by  him  of 
195  acres  out  of  the  east  end  of  said  survey 
No.  236  and  a  part  of  survey  No.  285.    He  fur- 
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tber  alleged  that  he  had  purcdiased  saCh  landa 
on  March  27,  1913 ;  that  his  deed  was  duly' re- 
corded on  April  17,  1913;  and  that  be  bad 
not  been  made  a  party  defendant  imtU  June 
9, 1914.  He  also  pleaded  the  three,  five,  and 
ten  year  statutes  of  limitation.  Sweeten  dis- 
claimed as  to  all  except  80  acres  out  of  sur- 
vey 236,  and  as  to  said  80  acres  he  answer- 
ed by  plea  of  not  guUty  and  pleas  of  limita- 
tion under  the  three,  five,  and  ten  year  stat- 
utes. 

Judgment  was  rendered  by  the  court  in 
favor  of  plaintiffs  against  Sweeten  and  Mc- 
Fadden  for  the  portions  of  survey  No.  236  re- 
spectively claimed  by  them  and  against  Fri- 
day, Barker,  and  Gardner  for  all  lands  sued 
for  out  of  survey  236;  that  plaintiff  take 
nothing  by  her  suit  as  to  any  portion  of  sur- 
vey 235;  that  the  suit  be  dismissed  as  to 
Enloe,  Kruger  and  Chant  No  findings  of 
fact  and  conclusions  of  law  were  filed. 

[1]  Plaintiffs  introduced  in  evidence  the 
patent  to  the  heirs  of  Elijah  B.  Franklin 
granting  survey  No.  236,  containing  640  acres. 
They  introduced  a  copy  of  a  power  of  attor- 
ney to  Thos.  J.  Franklin  from  certain  par- 
ties, which  recited  that  Elijah  B.  Franklin 
was  their  brother;  copy  of  power  of  attor- 
ney by  the  same  parties,  through  Tboa.  J. 
Franklin,  as  attorney  in  fact,  and  Thoa.  J. 
Franklin  for  himself,  to  Robert  A.  OUlespie ; 
copy  of  a  deed  by  said  parties  to  Wm.  F. 
OUlespie  conveying  a  one  half  interest  in  all 
lauds  owned  by  Elijah  B.  Franklin  in  Texas, 
which  recites  that  B.  A.  Gillespie  is  to  have 
the  other  half  for  locating  such  lands ;  copy 
of  deed  from  W.  F.  Gillespie  and  M.  ▲.  OU- 
lespie to  James  H.  Gillespie  for  an  undivided 
half  interest  in  said  lands;  copy  of  deed 
fn»n  W.  F.  OUlespie  to  Mollie  A.  Taylor  for 
aU  of  survey  No.  236.  This  deed  is  dated 
March  9,  1689,  and  was  filed  for  record  on 
AprU  8,  1889.  AU  of  these  instruments  were 
admitted  over  the  objection  of  defendants, 
and  the  court  afterwards  concluded  that  they 
should  not  be  considered,  and  that  plaintiffs 
had  faUed  to  show  title  from  the  sovereignty 
of  the  soU.  This  conclusion  was  correct. 
Even  if  it  were  conceded  that  the  recitals 
constitute  evidence  of  the  facts  stated,  such 
facts  faU  to  show  that  the  grantors  were  the 
heirs  of  Elijah  B.  Franklin. 

[2]  Appellants  contend  that  plaintiffs  fail- 
ed to  show  common  source.  For  the  purpose 
of  showing  common  source  plaintiffs  intro- 
dnced  In  evidence  a  deed  of  trust,  dated 
March  25,  1897,  by  W.  F.  OUlespie  and 
Charles  J.  Gillespie  to  J.  H.  McLeary,  trus- 
tee, to  secure  a  note  in  favor  of  Mrs.  AbigaU 
E.  OUlespie  for  |1,700,  conveying  said  sur- 
vey 236  and  193  acres  out  of  stirvey  235 ;  also 
probate  proceedings  in  the  estate  of  Abigail 
E.  OUlespie,  including  the  appointment  of 
the  ancUlary  administrator ;  the  appointment 
by  the  ancillary  administrator  of  a  substitute 
trustee;  deed  from  the  substitute  trustee 
to  the  administrator;  deed  from  the  admin- 


istrator to  W.  D.  EtBtherland.  Defendants 
introduced  in  evidence  the  same  instruments, 
and  also  deeds  showing  ttiat  defoidants  Mc- 
Fadden  and  Sweetoi  fieralgn  title  from  said 
W.  D.  Sutherland  to  the  portlMis  of  survey 
No.  236  claimed  by  them. 

The  deed  of  trnst,  as  weU  as  the  evidence, 
fails  to  show  what  Interest  In  survey  Ho. 
236  was  claimed  by  Chas.  OUlespie  and  wliat 
interest  therein  was  claimed  by  W.  F.  Gil- 
lesifie  at  the  time  of  the  execution  of  the 
deed  of  trust.  They  conveyed,  "among  other 
lands,  640  acres,  the  B.  B.  Franklin  survey 
No.  236,  and  198  acres  ont  of  the  IL  B.  Frank- 
lin snrv^  No.  285."  Appellants'  contention 
is  that,  as  the  evidence  shows  that  plaintiffs 
deralgn  title  from  W.  F.  OlUespie,  wliUe  ap- 
pellants deraign  title  from  W.  F.  OUlespie 
and  Chas.  Gillespie,  such  evid«ice  tails  to 
show  common  source.  The  leading  cases  on 
the  question  involved  are  the  foUowing: 
Howard  v.  Masterson,  77  Tex.  41,  13  S.  W. 
635;  Hendricks  v.  Huffmeyer,  90  Tex.  677, 
40  S.  W.  1;  OUmer  v.  Beanchamp,  40  Tex. 
Civ.  App.  125,  87  S.  W.  907  (in  whidi  a  writ 
of  error  was  refused).  The  opinions  in  the 
two  Supreme  Court  cases  were  written  by 
Chief  Justice  Gaines,  and  in  the  second  he 
states  what  principle  was  decided  in  the  first, 
and  apparently  was  of  the  opinion  that  com- 
mon source  cannot  be  shown  by  plaintiff  by 
the  introduction  in  evidence  of  a  deed  by  his 
grantor  and  another  person  under  which  de- 
fendant deraigns  title,  unless  the  deed  itseU 
discloses  what  interest  eadi  of  the  two  gran- 
tors undertook  to  convey.  However,  by  de- 
nying a  writ  in  the  last-cited  case  the  Su- 
preme Court  appears  to  hare  approved  the 
holding  that,  though  the  interest  conveyed 
by  each  of  two  grantors  be  not  shown  in 
their  deed  it  wiU  be  sufllcient  if  it  is  other- 
wise proven  what  interest  they  owned  at  the 
time  of  the  conveyance.  In  that  case  the 
evidence  showed  that  the  two  grantors  held 
under  the  same  title,  each  claiming  a  half 
interest,  and  the  presumption  was  apparent- 
ly held  Justified  that  each  undertook  to  con- 
vey a  half  interest,  and  that  the  grantee  by 
accepting  the  deed  admitted  that  he  claimed 
title  to  half  under  each  of  theoL  In  this 
case  the  parties  conveyed  several  tracts  of 
land,  and  there  is  no  evidence  as  to  any  pre- 
vions  claim  of  ownership  to  any  of  them  by 
Chas.  Gillespie,  so  it  is  impossible  to  charge 
defendants  with  any  admission  that  they 
claimed  a  certain  interest  under  W.  F.  OU- 
lespie and  the  remainder  under  Chas.  OU- 
lespie. The  evidence  shows  that  D.  W.  OU- 
lespie executed  to  Chas.  GlUespie  as  trustee 
a  deed  of  trust  on  part  of  survey  235  to  se- 
cure Mrs.  AbigaU  Gillespie  in  the  payment 
of  |1,000,  and  that  Mr&  MolUe  Taylor  and 
husband  executed  to  W.  F.  OlUespie  as  triis- 
tee  a  deed  of  trust  on  survey  No.  236  and 
part  of  235  to  secure  Mrs.  AbigaU  GlUespie 
in  the  payment  of  a  note  for  $1,400,  and  the 
deed  of  trust  from  W.  F.  OUlespie  and  caias. 
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Gillespie  to  MdLeary,  under  which  defend- 
ants deralgn  title,  contains  the  following 
clause: 

"It  is  expressly  understood  that  the  accept- 
ance of  this  conveyance  in  tmat  is  a  release  of 
any  and  all  claims  upon  the  said  lands  included 
therein  by  virtue  of  certain  trust  deeds  hereto- 
fore execnted  by  D.  W.  Gillespie  and  M.  A. 
Taylor  and  J.  Taylor,  her  hnsband,  to  Chas.  J. 
Gillespie,  trustee,  to  secnre  Abigail  B.  Gillespie, 
which  said  trust  deeds  are  of  record  in  Edwards 
county,  Tei.,  and  that  the  same  or  any  part 
thereof  shall  be  hereafter  held  subject  only  to 
the  provisions  of  this  tmst,  and  upon  fnithful 
compliance  with  the  terms  and  provisions  of 
this  tmst  the  said  lands  shall  be  released  to  the 
said  W.  F.  Gillespie,  or  his  heirs  or  assigns, 
free  from  any  claun  or  incumbrance  created  by 
the  aforesaid  trust  deeds  of  D.  W.  Gillespie 
and  M.  A.  Taylor  and  J.  M.  Taylor." 

It  Is  impossible  to  tell  whether  W.  F. 
Gillespie  and  Chas.  6illeEt>ie  claimed  to  have 
acquired  the  lands  and  to  have  assumed  the 
payment  of  a  balance  of  $1,700  due  Airs.  Abl- 
gall  Gillespie,  or  whether  it  was  thought  the 
correct  thing  in  renewing  the  deeds  of  trust 
to  have  the  trustees  execute  the  new  one. 
No  mentlcm  is  made  of  Ous.  Gillespie  in  any 
of  the  record  evidence  introduced,  except  in 
the  two  instances  above  mentioned.  We 
hold  that  the  court  was  not  authorized  to 
find  that  plaintiffs  had  shown  the  extent  to 
which  defendants  claimed  title  under  a  com- 
mon source,  and  therefore  plaintiffs  could 
not  rely  upon  common  source  to  recover  any 
part  of  the  land. 

[3]  Defeodanta  In  support  of  their  plea  of 
limitation  under  the  five-year  statute  intro- 
duced la  evidence  a  deed  from  W.  W.  Thread- 
gill  and  wif^  to  W.  J.  Barker,  dated  October 
1,  190S,  to  an  undivided  half  Interest  in  the 
195-acre  tract  in  controversy,  which  deed 
was  acknowledged  on  December  24,  190S, 
bnt  was  not  recorded  until  August  19,  1909. 
ThreadglU  went  into  possession  of  the  land 
under  deed  from  Sutherland  to  Tbreadgill 
and  Brady  dated  October  12,  1904,  acknowl- 
edged October  17,  1904,  and  filed  for  record 
August  15,  1905;  on  June  24,  1907,  Brady 
conveyed  to  ThreadgiU  his  half  interest  in  all 
of  survey  236  not  theretofore  sold  by  them, 
Tbreadgill  lived  on  the  land  until  he  sold  to 
Barker.  When  Barker  bought  the  half  inter- 
est he  lived  on  the  land  "a  while."  Thread- 
gill  and  wife  conveyed  their  remaining  half 
interest  to  Friday  by  deed  dated  June  15, 
1909,  filed  for  record  July  27,  1900.  Friday 
and  Barker  conveyed  to  Gardner  by  deed 
dated  July  16,  1910,  and  filed  for  record 
October  22,  1910.  Appellants  contend  the 
court  erred  in  holding  that  the  failure  to 
record  the  Barker  deed  until  August  19, 1909, 
constituted  a  fatal  break  In  the  period  of 
limitation  under  the  five-year  statute.  They 
say  that,  as  Threadgill's  deed  was  recorded, 
and  he  owned  a  half  interest  and  Barker  the 
other  half  Interest,  Barker's  possession  was 
sufficient  without  recording  his  deed.  The 
cases  of  Myers  v.  Frey,  102  Tex,  527,  lift  S. 
W.  1142,  and  Terrell  r.  Martin,  64  Tex.  121, 
are  relied  upon.   These  (sses  hold: 


"If  one  who  claims  property  under  a  title  to 
himself  and  another  takes  possession  of  the 
whole  of  the  property  for  himself  and  for  his 
cotenant,  holding  the  same  adversely  to  every 
other  person  for  the  period  of  time  required  by 
law,  such  possession  will  innre  to  the  benefit 
of  the  cotenant  not  in  actual  possession  and  bar 
any  recov^y  against  such  cotenant  out  of  pos- 
session the  some  as  against  him  who  is  in  pos- 
session." 

If  Barker  held  possession  for  Tbreadgill, 
such  holding  would  be  sufficient  as  to  Thread- 
gUl's  half  Interest,  but  we  fail  to  see  how 
Barker  could  be  construed  as  holding  his 
half  interest  under  a  deed  duly  registered 
when,  In  fact,  he  held  It  under  a  deed  not 
registered  at  all  during  the  time  In  question. 
The  rule  announced  in  the  cited  cases  has 
no  application  to  the  question  raised  In  this 
case  We  notice  that  appellants  assume  that 
the  evidence  shows  that  Barker  stayed  in 
possession  until  he  sold  to  Gardner,  but  the 
only  testimony  we  find  is  that  of  Threadglll 
to  the  effect  that  Barker  "lived  there  for  a 
while."  This  does  not  make  proof  that  he 
was  in  possession  until  he  sold  to  Gardner, 
a  i)criod  of  nearlj'  two  years. 

[4]  By  the  sixth  assigm'nent  complaint  Is 
made  of  the  ruling  that  there  was  a  break 
In  the  x)erlod  of  limitation  because  the  deed 
from  Friday  and  Barker  to  Gardner  was  not 
recorded  for  three  months  and  six  days.  This 
court  held  In  the  case  of  Jacks  v.  Dillon,  6  Tex. 
Civ.  App.  192, 25  S.  W.  645,  that  one  month  and 
eight  days  between  the  date  of  a  deed  and  date 
of  its  filing  for  record  was  not  ah  unreason- 
able time,  but  the  deed  was  executed  in  1886 
in  California,  and  the  grantee  was  described 
as  being  of  the  county  of  McLean,  state  of 
Illinois.  In  the  case  of  Motley  v.  Com  (Sup.) 
11  iS.  W.  851,  opinitm  by  Coiumlsslon  of  Ap- 
peals, It  was  beM  that  limitation  under  the 
five-year  statute  was  proven,  although  the 
statement  of  the  evidence  shows  a  failure  to 
record  one  of  the  deeds  for  five  months,  and 
no  evidence  is  stated  whidi  excused  such  de- 
lay. However,  the  direct  point  was  not  rais- 
ed, so  far  as  is  disclosed  by  the  opinion.  Ob- 
jection was  made  to  the  charge  because  It 
did  not  state  that  the  possession  should  be 
based  upon  a  deed  or  deeds  duly  registered. 
The  court  held  there  was  no  controversy  as 
to  the  fact  that  the  deeds  had  been  duly 
registered;  that  they  were  necessarily  so 
constraed  to  be  by  the  oourt  when  admitted 
as  a  basis  for  the  plea  of  limitation.  The 
court  ai^ears  to  have  taken  the  view  that, 
no  objection  having  been  made  in  the  trial 
court  on  the  score  that  the  deeds  were  not 
duly  registered,  and  no  controversy  made  In 
the  trial  court  or  the  appellate  court  that 
they. were  not  duly  registered,  the  fiillnre 
to  charge  on  that  feature  should  be  held 
harmless.  We  think  that  a  failure  to  record 
a  deed  for  three  months,  under  the  facts  as 
disclosed  by  tbls  case,  there  being  no  excuse 
shown  for  the  delay,  was  unreasofnable,  and 
that'  the  trial  court  did  not  err  In  so  holding. 
In  this  connection  we  call  attention  to  the 
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tect  that  the  holding  ot  this  court  nixni  a 
similar  qnestlon  In  Dturn  ▼,  Taylor,  143  S.  W. 
311,  was  afterwards  held  erroneous.  Dtmn 
V.  Taylor,  147  8.  W.  287. 

The  seventh  asslgnmoit  la  OTermled  for 
the  reasons  given  In  overruling  the  sixth. 

[5]  The  court  did  not  err  In  holding  that 
the  two  years'  residence  of  Chas.  Sweeten  In 
Oregon  should  be  deducted  In  estimating  the 
period  of  his  possession.  Article  5702,  B.  S. 
1911,  has  been  expressly  held  applicable  to 
suits  for  land.  Tate  v.  Waggoner,  149  8.  W. 
737,  and  cases  dted. 

[I]  By  the  ninth  and  eleventh  assignments 
It  Is  contended  that  the  court  erred  In  render- 
ing Judgment  for  plaintiffs  against  McFad- 
den  and  Sweeten  for  the  tracts  claimed  by 
them.  We  have  already  held  that  no  title 
from  the  sovereignty  of  the  soU  or  from  a 
common  source  was  established.  Appellees 
contend  that  the  evidence  of  prior  possession 
was  sufficient  to  support  the  Judgment,  but 
there  Is  no  merit  in  the  contention.  The 
assignments  are  sustained. 

By  the  tenth  assignment  It  la  contended 
that  McFadden  proved  title  by  llmltatlou. 
Tbia  assignment  is  overruled. 

[7]  The  Judgment,  In  so  far  as  It  affects 
appellants,  Is  reversed,  and  the  cause  re- 
manded. There  being  no  api>eal  by  the  other 
defendants,  the  Judgment  as  to  them  will  not 
be  disturbed. 

On  lifotlon  for  Rehearing. 

Appellees  sought  to  show  common  source 
by  Introducing  in  evidence  the  deed  of  trust 
from  W.  F.  Olllespie  and  Cha&  J.  Gillespie 
to  J.  H.  McLeary,  trustee,  which  conveyed, 
"among  other  lands,"  survey  No.  236  and  193 
acres  out  of  survey  No.  235,  and  was  dated 
March  26,  1887.  It  is  clear,  under  the  deci- 
sions cited  In  our  former  optnlon,  that  the 
introduction  of  said  Instrument  failed  to 
show  common  source  because  of  the  fact  that 
It  was  executed  by  two  i>ersons,  and  did  not 
show,  nor  was  there  any  evldenoe  to  show, 
that  W.  F.  Gillespie  alone  claimed  title  to 
survey  No.  236.  Appellants  Introduced  in 
evidence  a  deed  of  trust  fr<»n  Mollle  A.  Tay- 
lor and  husband  to  W.  F.  Gillespie,  trustee, 
to  secure  a  note  In  favor  of  Abigail  E.  Gil- 
lespie for  $1,400,  dated  June  20,  1889,  con- 
veying all  of  survey  No.  236  and  210  acres 
out  of  survey  No.  235,  and  also  a  deed'  of 
trust  from  D.  W.  Gillespie  to  Chas.  J.  Gil- 
lespie, trustee,  to  secure  a  note  for  $1,000  in 
favor  of  Abigail  E.  Gillespie,  dated  Decem- 
ber 21,  1891,  and  conveying  part  of  survey 
No.  236.  Appellees  contend  in  their  motion 
for  rehearing  that  the  deed  of  trust  by  W. 
F.  Gillespie  and  Chas.  Gillespie  to  HcLeary 
conveyed  the  same  land  and  was  for  the  pur- 
pose of  securing  the  same  debt  as  the  one 
from  Mrs.  M.  A.  Taylor  and  husband  to  W. 
F.  Gillespie,  trustee.  A  comparison  of  the 
instnun^its  shows  that  survey  236  is  convey- 


ed in  eacb  of  than,  but  there  is  a  dUcrepancr 
in  the  acreage  out  of  survey  No.  235,  and, 
besidea,  the  one  given  by  W.  F.  Gillespie  and 
Chas.  Gillespie  conveyed  other  lands,  not  de- 
scribed in  the  statonent  of  facta.  We  fail 
to  see  how  appellees  can  assert  that  the  debt 
Is  the  same,  "plus  the  accrued  interest,"  for 
the  note  for  $1,400  was  dated  June  20,  1880, 
and  that  for  $1,700  was  dated  March  25, 
1897.  It  la  fiir  more  probable  tbat  the  deed 
of  trust  by  W.  F.  and  Chas.  GUlespfe  to  Mc- 
Leary was  given  to  secure  a  renewal  of  the 
notes  secured  Vy  both  of  the  other  deeds  of 
trust,  for  It  mentions  both  and  provides  that 
its  release  shall  operate  as  a  release  of  both 
of  them.  But  even  this  is  a  mere  gness,  for 
it  is  not  evfcn  shown  that  the  lands  ccHiveyed 
therein  are  the  rame  as  those  conveyed  lu 
the  two  former  deeds  of  trust,  and,  even  If 
they  were  shovm  to  be  the  same,  it  is  still 
Impossible  to  say  whether  W.  F.  and  Chas. 
Gillespie  undertook  to  represent  the  grantors 
in  the  former  deeds  of  trust  and  to  renew  the 
same,  or  whether  they  acquired  the  titles  of 
said  grantors  and  gave  a  note  for  $1,700,  and 
executed  a  deed  of  trust  upon  such  lands  or 
a  part  thereof,  and  others,  to  secure  the 
payment  of  su<3i  note,  or  whether  they  ac- 
quired some  othM*  claim  to  said  lands.  We 
therefore  conclude  that  the  evidence  falls  to 
show  that  appellants  claim  survey  No.  236 
wholly  and  entirely  by  a  title  aoqnired 
through  W.  F.  Gllleepla  It  Is  a  matter  of 
conjecture  whether  Chas.  Gillespie  claimed 
any  Interest  in  sprvey  No.  236,  and,  if  so, 
what  interest.  It  th<nefore  follows  that  ap- 
pellees have  failed  to  show  title  by  common 
source  to  survey  236,  and  have  failed  to  show 
such  a  title  to  any  particular  Interest  therein, 
for  the  extent  of  the  Interest  therein  held  by 
appellants  under  W.  F.  Gilleai)le  is  not  made 
to  appear. 

We  are  unable  to  agree  with  appellees  In 
their  contention  that  the  Judgm^it  should  be 
affirmed  on  the  theory  that  prior  possession 
of  survey  236  was  shown  to  have  been  hrid 
by  W.  F.  Gillespie  prior  to  1889  of  such 
character  as  to  support  the  Judgment. 

The  motion  for  rehearing  is  overmled. 


CORBIN  V.  BOOKER.    (No.  534.)* 

(Court  of  Civil  Appeals  of  TUas.     EI   Paao^ 
March  16,  1916.    Rehearing  Dwied 
April  6,  1916.) 

1.  Appeal  and  Ebbob  ^=>981(3)— Bxtixw— 

PSBStniPTIONS. 

Where  no  findings  of  fact  were  filed  in  the 
trial  court,  an  appellate  court  must  assume  that 
all  issues  of  fact  properly  arising  wers  lesolved 
in  favor  ot  the  appellee. 

[Bid.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  8764;  Dec.  Dig.  «s»931(3).] 

2.  CoNTBAOTS   «=>147(2)— GonsiBUonoN— iH- 
XENTioN  or  Pabties. 

The  governing  principle  in  the  construction 
of  contracts  is  that  they  are  to  be  expounded  in 
accordance  with  the  Intention  of  the  parties,  to 


^EsFor  other  cam  lee  lame  topic  and  KEY-NUIiBBR  in  all  Ker-NiunbeAd  DlswU  and  Indaxaa 
•Application  for  writ  oX  wror  pandins  in  Buprama  Court.       ^  ^  -j  i ,, 
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be  aaoertained  ftom  th«  writins  itaeU  vlien  Ita 
meaning  ia  clear. 

[Bd.  Note.— For  other  caaea,  aee  Contracts, 
Gent  Dig.  S  730;    Dm.  Dig.  •=al47(2).] 

3.  EviDBNOT  «=3448  —  Pabol  Bvidbwck  Ar- 

FECTIHQ  WaiTIMGB— CORBTBUCTIOR  OF  CON- 
TBACT. 

Where  a  written  Instrument  is  uncertain 
in  meaning  and  its  langnage  ambiguous,  or  of 
doubtful  construction,  the  intention  of  the  par- 
ties must  be  obtained  by  proof  aliunde. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  2066-2082,  2084;  Dec  Dig.  <S=> 
448.] 

4.  Goutbaots  «=»170(1)  —  OowBTBtronoN  •- 

PBAOnCAt  IRTWIPBETATTON. 

Practical  interpretation  placed  b;  the  par- 
ties themselves  on  a  contract  of  doubtful  mean- 
ing is  entitled  to  great,  if  not  controlling,  in- 
fluence. 

[Ed.  Note.— BVr  other  cases,  see  Contracta, 
Cent  Dig.  I  768;    Dee.  Dig.  «s>I70(l).] 

6.  EVTDBMCK  «=»400(4)— Paboi,  Bvidbroe  Ar- 

iBcnRo  WBninoa. 

Under  a  contract  of  assignment  of  a  lease 
and  option  to  purchase  land,  providing  that  the 
assignor  agrees  to  proceed  at  once  to  survey 
and  establish  the  exact  boundary  lines  witUii 
three  years  from  April  20,  1910,  it  cannot  be  de- 
termined from  the  language  of  the  contract  it- 
self vrhether  the  assifnior  was  obligated  to  pro- 
ceed at  once  or  could  do  so  within  the  three- 
year  period. 

[Ed.  Note.— SV>r  other  oasesv  see  Bvidenoa^ 
Cent  Dig.  |  2070;   Dec  Dig.  <S=>450(4).] 

Appeal  from  District  Conrt,  SI  Paso  Cooa- 
ty;    P.  R.  Price,  Judge. 

Action  by  W.  D.  Oorbln  agalost  Ii.  B. 
Bo<Aer.  From  a  Jadgment  tor  defendant, 
plaintiff  aiveala.    AiBnned. 

C.  L.  Galloway  and  C.  I*  Vowell,  both  of 
EI  Paso,  R.  y.  Bowden,  of  Los  Angeles,  CaL, 
and  J.  D.  Wendortf,  of  Kansas  City,  Mo.,  for 
appellant  Turney  &  Bnrges  and  T.  A.  Fal- 
▼ey,  all  of  n  Paso,  for  aK>eUee. 

HIGGIN8,  J.  On  April  20,  1910,  In  Chl- 
baatana,  Mexico,  certain  parties,  who  will  be 
hereinafter  designated  as  the  "MtiUer  heirs," 
entered  into  a  written  contract  with  L.  B. 
Booker  which  reads: 

"B^rst  The  Mesdames  Douglas  and  Domln- 
gnez,  and  the  Messieanr  Gameros  (Mannel,  In 
representation  ot  his  daoghtei)  declare  that  they 
are  the  owners  of  the  hacienda  named  'Santa 
Ana  del  Torreon'  situated  in  the  municipality 
of  Son  Buenaventura,  district  of  Galeana,  in 
this  state,  and  baring  the  following  boundaries: 
Xorth,  landa  of  Luis  Terrasas,  and  the  Corrali- 
tos  Company;  south,  lands  of  Francisco  A. 
Prjeto  and  Jose  Prieto  Varela;  east,  lands  of 
Lais  Terrasas;  and  west,  lands  of  Colonia  Dub- 
Isa,  George  Look  and  Lois  Terrasas. 

"Second.  Mesdames  Douglas  and  Dominguez, 
and  Messieurs  Manuel  and  Enrique  Gameros 
(the  former  in  representation  of  his  minor 
dauf^ter,  and  the  latter  in  his  own  name)  have 
this  day  leased  to  Lewis  E.  Booker  the  'hacienda 
de  Santa  Ana  de  Torreon'  described  in  the  fore- 
going clause,  for  the  term  of  three  years  in  the 
sum  ot  ten  thousand  pesos  for  the  first  year, 
thirteen  thousand  pesos  for  the  second  year  and 
sixteen  thousand  pesos  for  the  third  year,  pay- 
able annually  in  advance;  the  lessors  hereby 
acknowled^ig  the  receipt  of  the  first  year's  rent 

"nird.  The  lessors  herein  obligate  themselves 
to  proceed  at  once  to  identify  the  exact  boundary 


lines  of  the  before  mentioned  hacienda  de  Santa 
Ana  de  Torreon,  and  within  the  term  of  three 
years  to  establish  the  correct  lines  or  boundaries 
of  the  pnq^erty  in  such  manner  as  to  leave  no 
questimi  or  doubt  whatever. 

"Fourth.  The  lessors  are  herein  obligated  to 
sell  to  L.  E.  Booker  and  he,  in  turn,  is  obligated 
to  boy  the  before  mentioned  hacienda  with  its 
extensions  whicb  within  three  years  can  be  so 
delivered  without  question,  in  the  sum  of  fif- 
teen thousand  pesos  for  each  one  thousand  seven 
hundred  and  fifty  hectaras  sixty  one  aras ;  said 
sum  to  be  paid  in  four  equal  annual  payments  in 
cash,  interest  at  six  per  centum  per  aimum, 
counting  from  the  date  of  sale. 

"Fifth.  In  case  the  boundary  lines  are  estab- 
lished in  such  a  manner  that  there  is  no  ques- 
tion of  their  correctness  within  the  life  of  this 
contract,  the  lessors  dball  give  the  lessee,  L.  E. 
Booker,  six  months'  notice  for  the  first  payment 
which  would  fall  due  under  a  bill  of  sale  for  the 
property. 

"Sixth.  Mr.  L.  E.  Booker  accepU  this  eon- 
tract  under  the  conditions  herein  set  forth." 

In  May,  1910,  a  preliminary  contract  was 
entered  into  between  Booker  and  W.  D.  Cor- 
bla,  whereby  it  was  agreed  that  Booker  wonld 
assign  to  Corbln  bis  rights  under  abore-men- 
tloned  contract  It  was  agreed  that  Corbin 
would  pay  Booker  for  this  assignment  tbe 
SDm  of  28  cents  per  acre  on  an  estimated 
acreage  of  200,000  acres,  making  a  total  of 
approximately  $56,000  and  tbe  further  sum 
of  $5,000  as  a  refund  for  the  10,000  pesos  paid 
by  Booker  to  the  Mailer  taelris  for  the  first 
year's  rent. 

On  August  22,  1910,  Booker  and  Corbln 
reduced  tbelr  agreement  to  writing;  the 
same  reading: 

"That  whereas,  said  Booker  on  the  20th  day 
of  April,  1910,  entered  into  a  certain  contract 
with  Mesdames  Enriqueta  Muller  Douglas, 
Maria  Muller  Dominguez,  with  tbe  consent  of 
Eduardo  Douglas  and  Augustin  Dominguez, 
their  respective  husbands,  and  Messrs.  Manuel 
Gameros  legal  representative  of  his  minor, 
daughter,  BUsa,  and  Enrique  Gameros,  which 
said  contract  constituted  a  lease  and  an  agree- 
ment to  sell  the  certain  ranch  or  hacienda  nam- 
ed 'Santa  Ana  de  Torreon'  to  Lewis  E.  Booker ; 
copy  of  said  contract  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  contract: 
Now,  thereitere,  for  and  in  consideration  of  the 
sum  of  five  thousand  ($5,000.00)  doUais  Mexican 
carren<7  paid  said  Booker  by  said  Corbin,  re- 
ceipt or  which  is  hereby  acknowledged,  and  the 
assumption  by  said  Corbin  of  any  and  all  ob- 
ligation of  the  aforesaid  contract,  said  Booker 
hereby  agrees  and  does  hereby  assign,  sell,  set 
over,  transfer  and  deliver  unto  the  said  Corbin 
all  of  his  right,  title  and  interest  in  and  to  said 
contract,  copy  of  which  is  hereto  attached, 
marked  'Exhibit  A.' 

"Said  Bo<dter  further  agrees  to  proceed  at  once 
to  survey,  establish  and  identify,  or  cause  to  be 
surveyed,  established  or  identified,  the  exact 
boundary  lines  of  the  above-mentioned  ranch  or 
hacienda  de  Santa  Ana  de  Tbrreon  within  the 
period  of  Qiree  (3)  years  from  and  after  the 
20th  day  of  April,  1910,  to  survey,  establish 
and  identt^  or  cause  to  be  surveyed,  established 
and  identlned  the  correct  lines  or  boundaries  in 
such  manner  as  to  leave  no  <;[uestion  or  doubt 
whatever  about  the  same.  Said  Booker  hereby 
agrees  and  guarantees  that  the  east  boundary 
line  of  said  land  shall  be  east  of  all  and  every 
part  of  the  valley  land  of  said  tract  of  land 
and  east  ot  all  springs  arising  upon  said  land, 
and  the  south  boundary  line  of  said  tract  of 
land  shall  he  south  of  all  springs  arising  upMi 
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said  tract  of  land  above  mentioned,  aa  sndicatsd 
and  desi^ated  b;  the  ancient  monuments  mark- 
ing ttie  east  and  sonth  boundary  lines  of  said 
tract  of  land  as  pointed  out  by  one  Thotnaa 
Bailey,  acting  as  agent  for  the  said  Booker  for 
the  purpose  of  pointing  oat  said  boundary  line. 

"Said  Booker  further  agrees  that  in  the  event 
any  portion  of  the  lands  lying  within  the  bound- 
ary Unes  above  described  and  particularly  th*t 
certain  2%  sitios  of  land  lying  adjacent  to  and 
within  the  lands  which  extend  one  league  north, 
one  league  east,  one  league  sonth  and  one  league 
west  from  the  church,  in  the  Municipality  of 
Ualeana,  shall  be  adjudged  to  be  the  property  of 
the  parties  other  than  the  parties  of  the  first 
part  to  the  contract  with  said  Booker,  copy  of 
which  contract  is  hereto  attached  marked  "Ex- 
hibit A'  then  and  in  that  event  said  Booker 
agrees  that  he  will  acquire  the  title  to  said 
2%  sitios  of  land  and  cause  the  SEime  to  be  at 
once  transferred  to  the  said  Corbin  at  the  same 
price  per  acre  aa  specified  in  said  contract  of 
said  Booker,  copy  of  which  is  hereto  attached, 
marked  'Exhibit  A.' 

"Said  Booker  hereby  further  agrees  that  im- 
mediately upon  the  signing  of  this  contract  be 
will 'cause  to  be  delivered  to  said  Corbin  the  tree 
and  exclusive  possession  of  the  entire  tract  of 
land  contemplated  in  this  contract,  and  said 
Corbin  is  to  have  the  free  and  exclusive  use,  oc- 
cupancy and  possession  of  the  same  from  and 
after  the  signing  of  this  contract 

"Said  Booker  guarantees  that  said  parties  of 
the  first  part  to  said  contract,  copy  of  which  is 
hereto  attached,  marked  'Exhibit  A'  will  faith- 
folly  comply  with  all  the  terms  and  condition* 
of  said  contract  on  their  part,  and  upon  said 
Corbin  complying  with  all  the  terms  of  said  con- 
tract upon  his  part,  the  said  Booker  will  cause 
said  lands  contemplated  in  this  contract  to  be 
conveyed  to  said  Corbin  by  a  good,  sufiScient  and 
legal  warranty  deed,  and  said  Booker  further 
agrees  that  the  title  to  said  land  so  conveyed  as 
aforesaid  to  said  Corbin  shall  be  clear  and  free 
from  all  encumbrances  whatsoever  and  that  said 
Booker  will  warrant  and  forever  defend  the  title 
to  said  Corbin  to  said  lands  against  all  claims 
and  demands  of  every  nature  and  kind  whatso- 
ever, except  taxes. 

"It  is  further  hereby  atipnlated  and  aj^eed 
that  any  suit  or  suits  for  Uie  violation  ra  any 
term  or  terms  of  this  contract  may  be  institut- 
ed and  prosecuted  by  either  party  to  this  con- 
tract in  any  court  of  competent  jurisdiction 
either  in  the  Republic  of  Mexico  or  the  United 
States  of  America." 

On  August  23,  I&IO,  Booker  and  Corbin 
entered  into  another '  contract,  reading: 

"That  whereas,  on  the  22d  day  of  August,  A. 
D,  1910,  said  parties  hereto  entered  into  a  con- 
tract which,  among  other  things,  constituted 
an  assignment  of  a  certain  lease  and  option  to 
purchase  a  certain  tract  of  land  known  as 
ranch  or  hacienda  de  Santa  Ana  de  Torreon, 
situated  in  the  municipality  of  San  Buenaven- 
tura, district  of  Galeana,  state  of  Chihuahua, 
Republic  of  Mexico,  and  that  in  said  contract 
said  Booker  agreed  that  in  the  event  any  portion 
of  that  certain  2%  sitios  of  land  lying  adjacent 
to  the  district  of  Galeana  and  within  the  land 
which  extends  one  league  north,  one  league 
south,  one  league  east  and  one  league  west  from 
the  church,  in  the  district  of  Galeana  shall  be 
adjudged  to  be  the  property  of  parties  other  than 
the  parties  of  the  first  part  in  said  contract  with 
said  Booker  dated  the  20th  day  of  April,  A.  D. 
1910,  then  and  in  that  event,  said  Booker  would 
cause  said  lands  to  be  transferred  to  said  Cor- 
bin: Now,  therefore,  in  the  event  that  said 
Booker  is  compelled  to  purchase  any  portion 
of  that  certain  2%  sitios  of  land  lying  adjacent 
to  the  district  of  Galeana  and  within  the  lands 
which  extend  one  league  north,  one  league  south, 
one  league  east  and  one  league  west  from  the 
church,  in  the  district  of  Galeana  from  parties 


otber  than  thoae  mentioned  in  Us  said  contract 
for  the  purchase  of  lands  dated  April  the  20th, 
A.  D.  1010,  eaid  Ottbin  will  within  cizty  days 
after  being  notified  in  writing  by  aaid  Booker 
that  he  has  a  contract  of  pur(£ase  of  said  land^ 
with  the  title  to  the  same  approved  by  J.  H. 
Amidor,  pay  to  said  Booker  twent?  per  coit 
(20%)  of  the  pnrchase  price  of  said  lands  as 
provided  in  said  contract  dated  April  20th,  A. 
D.  1910,  and  said  Corbin  shall  have  free  and 
absolute  possession  of  said  lands  from  and  after 
the  time  of  payment  of  said  20%  of  the  porchaae 
price  as  aforesaid,  and  the  balance  of  said  pur- 
chase price  shall  be  paid  said  Booker  within 
six  inonths  from  the  date  of  said  notification  and 
said  Booker  hercfby  guarantees  that  said  land 
shall  be  conveyed  to  said  Corbin  at  the  lime  said 
Corbin  pays  the  balance  of  said  purcliase  price 
as  herein  provided." 

In  the  contract  between  Booker  and  Corbin, 
dated  August  22,  1910,  it  la  recited  that  the 
consideration  for  Booker's  assignment  to 
Corbin  of  bis  rights  under  the  contract  of 
April  20,  1910,  Is  the  sum  of  ^,000  Mexican 
currency.  It  is  admitted  this  did  not  truly 
state  the  consideration,  and  that  the  true 
ciHislderation  was  the  snm  of  approximately 
(56,000  npon  the  estimated  acreage  and  $5,- 
000  to  reimburse  Booker  for  the  first  year's 
rent  paid  by  him. 

Corbin  paid  a  part  of  the  consideration 
Which  he  contracted  to  pay  to  Booker  and 
has  failed  to  pay  the  balance.  He  gave  a 
note  to  cover  such  balance,  whidi  was  accept- 
ed by  Booker,  but  same  has  Bever  been  paid. 
On  December  21,  1911,  Corbin  filed  this  salt 
against  Booker  to  recover  the  moneys  paid 
by  him  to  Booker  aa  account  of  the  contract 
between  them  and  to  cancel  the  note  given 
by  him  as  above  stated ;  also,  to  recover  cer- 
tain moneys  by  him  exi)ended  and  for  profits 
which  he  averred  be  had  lost  by  reason  of 
Booker's  failure  to  perform  liis  obligations 
under  their  contract  In  effect,  the  suit  is 
for  a  rescission  of  the  contract  and  to  restore 
to  CoriJin  all  moneys  wblcb  be  had  expended 
and  iiirofits  lost 

It  is  contended  that  Booker  breached  bis 
obllgatl<m  with  reference  to  surveying,  es- 
tablishing, and  Identifying  the  boimdaiies  of 
the  hacienda  and  delivery  of  possession. 

[1]  Upon  trial  before  the  court,  Jndgment 
below  was  rendered  in  Booker's  favor.  There 
being  no  findings  of  fact  filed  below,  this 
court  must  assume  that  all  issues  of  fact 
properly  arising  were  resolved  by  the  court 
in  Booker's  favor. 

The  vital  points  raised  by  this  appeal,  and 
upon  which  all  of  the  questions  in  the  case 
turn,  are  well  stated  by  appellant  in  this 
language: 

"(1)  Was  the  defendant  required,  under  the 

terms  of  the  contract,  to  begun  snrveying  im- 
mediately after  the  signing  of  said  contract,  and 
continue  until  what  could  then  be  done  was 
done,  and  complete  the  surveys  covering  the  dis- 
puted lands  as  they  were  adjusted  within  the 
three  years,  or  did  he  have  the  right  at  his  op- 
tion to  begin  the  surveys  at  any  time  he  chose 
within  the  said  period  of  tliree  years,  provided 
he  completed  the  same  within  said  period? 

"(2)  If,  under  a  proper  construction  of  th» 
contract,   the  defendant  had  not  breached   the 
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proviRioiui  rdatlTe  to  sniTeys  at  the  time  suit 
was  filed,  then  the  next  question  is  whether  or 
not  he  had  breached  the  provision,  of  the  con- 
tract relating  to  tAe  giving  possession  of  said 
ranch  to  plaintiff  at  the  time  suit  was  filed." 

[2-4]  Booker's  obligation  with  respect  to 
surveying,  establlshlag,  and  Identifying  the 
bonndarlea  of  the  hacienda  Is  not  clearly 
stated  In  the  contract  of  August  22,  1910. 
In  this  respect,  it  la  ambiguous  and  of  doubt- 
ful c(Hi8tractl(m.  The  uncertainty  of  mean- 
ing is  not  relieved  by  the  contract  of  April 
20,  1910,  In  connection  with  whidi  It  should 
be  construed.  The  governing  principle  In  the 
construction  of  contracts  is  that  they  are  to 
be  expounded  In  accordance  with  the  Inten- 
ticm  of  the  partlefs.  The  Intention  of  parties 
to  a  written  contract  must  be  ascertained 
from  the  writing  Itself  when  Its  meaning  is 
clear.  But  where  the  instrument  is  uncer- 
tain in  meaning,  and  its  language  ambiguous 
or  of  doubtful  construction,  the  intention  of 
the  parties  must  be  obtained  by  proof  ali- 
unde. Under  such  circumstances,  resort  may 
be  had  to  the  surrounding  facts  and  drcum- 
stances  connected  with  Its  execution  as 
would  tend,  not  to  contradict  the  terms  of 
the  instrument,  but  to  explain  its  purpose 
and  meaning,  In  order  to  arrive  at  the  true 
intent  of  the  makers.  And  the  practical  in- 
terpretation placed  by  the  parties  themselves 
upon  a  contract  of  doubtful  meaning  is  en- 
titled to  great,  If  not  controlling,  influence. 
In  an  executory  contract  of  this  nature,  and 
vhere  Its  execution  necessarily  Involves  a 
practical  construction,  if  the  minds  of  both 
parties  concur  in  a  construction,  there  can 
be  no  great  danger  In  the  adoption  of  It  by 
the  court  as  the  tme  one. 

[(]  In  the  case  at  bar,  It  Is  admitted  that 
Booker  did  not  at  once  proceed  to  survey, 
establish,  and  identify  the  boundaries  of  the 
hacienda,  or  cause  the  same  to  be  done,  and 
had  not  done  so  at  the  time  plaintiff  filed 
his  suit.  He  contends  that  he  <tould  do  this 
at  any  time  within  the  period  of  three  years 
from  and  after  April  20,  1910.  There  seems 
to  be  no  controversy  that  there  was  ample 
time  to  do  this  within  the  three-year  period 
if  Booker's  contention  Is  correct  It  is  Im- 
possible to  determine  from  the  language  It- 
self whether  Booker  was  obligated  to  at  once 
proceed  to  surrey,  establish,  and  Identify  the 
boundaries,  or  could  do  so  within  the  period 
of  three  years  from  and  after  April  20,  1010. 
Appellant  seems  to  cwicede  the  doubtful  im- 
port of  the  OHitract  In  this  resDect,  as  be 
argues  that  the  surrounding  facts  and  dr- 
cnmstances  show  it  was  the  Intention  of  the 
parties  that  Booker  should  at  once  proceed 
to  do  so.  Under  tbe  rules  of  lnterpretatl<« 
to  which  allndon  has  been  made^  the  evi- 
dence la  cleai^  sulBclent  to  support  a  find- 
ing that  the  latentloa  of  the  parties  was  as 
contended  by  Booker, 

As  to  poweosloo,  the  evidence  shows  that 
CorUu  was  In  poeseBedrm  through  his  tenants 
and  r^resentatlves.    Bentals  weie  collected 


for  his  account  from  various  tenants.  He 
made  several  trips  to  the  land.  Several  par- 
ties of  prospective  purchasers  were  sent  by 
him  to  view  the  land,  and  be  seems  to  have 
had  as  con4>lete  poaeeeslon  as  he  desired. 

So,  upon  both  phases  of  the  case,  Booker 
was  not  In  default  when  the  suit  was  filed, 
and  recovery  back  of  the  moneys  wtalidi  Cor- 
bln  had  paid  was  properly  denied.  It  will 
serve  no  purpose  to  detail  the  evidence  up- 
on the  two  vital  issues  In  the  case.  It  was 
abundantly  sufficient  to  warrant  the  trial 
court  In  resolving  both  Issues  against  appel- 
lant. Long  subsequent  to  August  22,  1910, 
Oorbin  was  expressing  to  Booker  his  ap- 
preciation of  and  satisfaction  with  Mr.  Book- 
er's treatment  of  him.  Said  he  had  never 
done  business  with  a  man  who  seemed  to 
want  to  be  as  fair  as  Booker.  He  was  justi- 
fying his  failure  to  make  the  payment  of 
the  ?61,000  wlilch  he  had  agreed  to  pay  by 
the  financial  situation  and  his  inability  to 
procure  the  money.  It  is  plainly  Inferable 
from  all  the  testimony  that  the  revolutionary 
conditions  which  arose  in  this  portion  of 
Mexico  in  the  year  1911,  destroying  the  value 
of  Corbin's  rights  under  the  assignment  of 
the  contract  of  April  20,  1911,  coupled  with  in- 
ability to  pay  the  balance  due  Booker,  was  an 
important  and  probably  controlling  factor  In 
prompting  Corbin  to  seek  a  rescission  of  his 
contract  with  Booker,  rather  than  any  breach 
thereof  upon  Booker's  part 

Chief  Justice  HARPEK  Cbncurs  in  the  dis- 
position made  of  this  appeaL  He  Is  of  the 
opinion  that  the  contract  of  August  22,  1910, 
must  be  construed  In  connection  with  the 
Booker-MuUer  contract,  because  it  was  sim- 
ply an  assignment  by  Boioker  of  his  rights, 
under  his  Muller  contract  and  it  so  stipu- 
lates in  unquestioned  terms. 

The  Muller  contract  only  provided  that  the 
boundaries  were  to  be  identified  and  estab- 
lished within  three  years,  and  the  only  ad- 
ditional provision.  If  It  Is  additional,  in  the 
Gorbln-Booker  contract.  Is  that  Booker  agi^ees 
to  survey.  The  only  thing  of  doubtful  Im- 
port In  these  two  contracts  is  the  expression 
"proceed  at  once,"  and  when  this  is  read  In 
the  light  of  the  Booker-Muller  contract,  that 
is,  the  lands  were  In  no  event  to  be  deeded 
until  the  expiration  of  three  years.  It  Is  ap- 
parent that  either  party,  the  Mullers  or  Book- 
er, had  the  entire  three  years  In  which  to 
perform  that  part  of  the  contra<it  For,  until 
the  time  cauie  to .  pass  title  by  executing 
deeds,  there  was  no  necessity  for  Identifica- 
tion by  field  notes.  At  least  there  Is  nothing 
in  the  writings  themselves  to  indicate  that 
there  was  any  reason  for  surveying  the  lands 
any  sooner  than  was  necessary  to  have  field 
notes  for  the  end. 

But  if  the  contracts  are  ambiguous,  as 
seems  to  be  conceded  In  respect  to  the  time 
when  the  parties  were  to  begin  to  survey, 
Identlfjr  the  boundaries,  etc,  there  Is  no 
donbt  that  both  contracts  provide  that  the 
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grantors  shall  have  the  faU  period  of  three 
years  In  which  to  do  It  Then  what  valne 
would  It  be  to  appellant  for  the  Mnllers  or 
Booker  to  "begin  at  once"  If  they  bare  fall 
three  years  to  complete  the  snrrey?  Clearly, 
the  matter  of  the  time  for  beginning  the  aar- 
vey  was  of  no  conseqnence — so  that  It  was 
done  In  time  for  the  deeds. 
Finding  no  error,  the  Judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTKRN  BY.  CO.  OF 
TEXAS  V.  RUTHERFORD.    (No.  7445.)* 

(Court  of  Civil  Appeals  «f  Texas.    Dallas.    Feb. 

12, 1916.    Rehearing  Dmied  Msrch 

25,  1016.) 

1.  CAKBJEaS  «=b290(1)— GABRIAaX  OF  Passkn- 
OSBS—LlABIUTT   FOB  INJUBHS. 

Where  a  carrier  failed  to  keep  its  car 
Coa<fortabIy  warm,  and  plaintiff's  wife,  who  was 
in  a  delicate  conaitlon,  contracted  cold,  which 
resulted  in  an  impairment  of  her  health,  re- 
coyery  cannot  be  denied  on  the  ground  that  nei- 
ther plaintiff  nor  his  wife  informed  the  carrier 
or  its  servants  of  the  condition  of  his  wife;  for 
a  carrier  is  bound  to  exercise  the  hiirheet  de- 
gree of  care  practicable  for  its  passengers,  and 
80  such  notification  was  not  necessary  to  enti- 
tle plaintiff's  wife  to  have  the  car  properly 
heated. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1183;    Dec.  Dig.  <8=3290(1).] 

2.  Cabexebs  «=»320(11)— Cabbiaob  of  Pas- 
SBROEBB— Actions— EvioBNCs—JcBT  Quia- 
Tion. 

In  an  action  for  injuries  to  plaintifTs  wife 
resulting  from  cold  contracted  in  an  inaufS- 
dently  heated  car,  evidence  held  Insufficient  to 
raise  for  the  Jury  the  Question  whether  the  car- 
rier's servants  would  have  heated  the  car  had 
tkey  been  informed  of  the  wife's  delicate  condi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Canien, 
Cent  Dig.  1 1190;  D«a  Dig.  «=»320(ll).] 

8.  Cabbibbs  «=33S0— Cabbiaob   of  Passbh- 

OKBS— CONTBIBXITOBT    NkoLIQKRCB. 

Thou|;h  there  was  fuel  and  a  stove  in  the 
car  in  which  plaintiff  and  his  wife  were  riding, 
plaintiff's  failure  to  build  a  fire  in  the  stove, 
the  car  becoming  cold,  and  bis  wife  being  in  a 
delicate  condition,  is  not  contributory  negli- 
gence precluding  recovery  for  injuries  resulting 
to  his  wife  from  exposure. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  13T0.  1S72.  1373;  Dec.  Dig.  <8=> 
830.] 

4.  Appbai.  and  Erbob  «=3742(S)  —  AasiQR- 

UBMTS  OF  EBBOB— CoRSIDKBATION. 

An  assignment  of  error  complaining  of  the 
court's  refusal  to  submit  an  issue  to  the  Jury 
cannot  be  considered  on  appeal,  where  the  ac- 
companying statement  merely  stated  that  there 
was  abundant  evidence  to  establish  appellant's 
contention;  the  statement  as  to  the  evidence 
being  a  mere  ccmduslon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s>742(5).] 

6.  Apfeai,  and  Ebbob  «s>1062(2)— Rbvibw— 
Habmless  Ebbob. 

In  an  action  for  injuries  to  plaintiff's  wife, 
who  contracted  cold  in  an  insumcientiy  heated 
oar,  the  refusal  of  the  court  to  submit  the  ques- 
tion whether  plaintiff  had  exercised  due  care  in 
furnishing  his  wife  with  suitable  clothing  for 
the  trip  was  harmless,  where  the  jury  answered 
in  tile  negative  a  question   whether  the  wife 


was  negligent  in  providing  hersdf  with  suitable 
dothlng. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {  421S;   Dea  Dig.  «=>10e2 

6.  Daicagbb  4=>132(5)— Pbuoitax.  IirjuitiBS— 

MKA0UBB. 

In  an  action  for  injuries  to  plaintiff's  wife, 
who  contrscted  cold  in  an  insumcientiy  heated 
car.  an  award  of  $l,7(X)  damages,  one-half  of 
which  the  jury  specified  was  for  damages  to 
the  present  and  the  remainder  for  future  dam- 
ages, cannot  be  held  excessive,  where  the  cold 
settied  in  the  wife's  internal  organs,  causing 
her  to  bloat  and  affected  her  menstruation  and 
general  health. 

[Ed.  Note. — ^For  other  eases,  see  Damages, 
Cent  Dig.  i  376;   Dea  Dig.  «»132(5).] 

Appeal  from  District  Ooart,  Navarro  Coun- 
ty ;  H.  B.  Daviss,  Judge. 

Action  by  P.  M.  Rutherford  against  the 
St  Louis  Southwestern  Railway  (jompeny  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  B.  Perkins  and  Daniel  nptbegrore,  both 
ot  Dallas,  and  R.  S.  NeUett,  of  Corsicana, 
for  appellant  Oalllcntt  &  Johnson,  of  Corsi- 
cana, for  appelleei 


TALBOT,  J.  The  appellee,  Rutherford, 
brought  this  suit  to  recover  damages  alleged 
to  have  been  sustained  oa  aoooant  of  sick- 
ness and  injuries  caused  bis  wlfe^  Ifis.  Rosie 
Rutherford,  by  the  aa&igeaoa  of  appellant 
in  furnishing  her,  as  a  passenger,  a  oold  or 
insufficiently  heated  car  in  wfalcb  to  be  trans- 
ported from  Hamilton,  Tex.,  to  Stepbenville, 
Tex.,  about  Ute  14tb  of  November,  1813.  The 
evidence  uopn  the  issues  raised  by  the  plead- 
ings was  coiffilctlng,  but  sufficient  to  warrant 
the  following  concluslans  of  fact:  On  No- 
vember 14,  1913^  the  appellee,  P.  M.  Ruther- 
ford, and  bis  wife,  purchaaed  tickets  and 
boarded  one  of  appellant's  trains  at  Gates- 
ville,  Tex.,  to  be  carried  to  Stepbenville^ 
Tex.  Before  purchasing  tickets,  aK>^ee 
told  the  agent  of  appellant  at  Gatesvllle  that 
he  had  to  go  to  Stephenville  and  bad  to  ar- 
rive there  that  night  The  agent  reidled,  is 
substance:  Oo  over  appellant's  line;  yon  can 
buy  a  ticket  to  HamlltiHi,  and  there  take  • 
train  going  over  appellant's  branch  road  to 
Stepbenville ;  you  will  get  to  Hamilton  about 
6  o'clock  this  afternoon  and  will  there  be 
transferred  and  go  right  on  tbrongh.  Ap- 
pellee then  bou^t  tickets  for  blmarif  and 
wife  entitling  them  to  tramgportatlan  over 
appellant's  roads  to  Stepbenville  and  board- 
ed the  train  fOr  that  purpose.  The  train  up- 
on which  they  took  passage  left  QatesvilJe 
about  2  o'clock  p.  m.  and  arrived  at  Hamil* 
ton  about  16  minutes  past  6  o'dodc  of  the 
same  aftemo<».  Jost  before  the  train  readi- 
ed Hamilton,  the  conductor  passed  through 
tbe  ooadti  in  wblcb  aivellee  and  tala  wife 
were  traTeUng  and  told  tbe  passengers  wbo 
were  going  to  StepbenvlUe  to  remain  In  that 


4s»For  other  cusi  ue  same  topic  and  KEY-NUMBEH  la  all  Kaj-Numbered  DlsesU  and  Indexss 
•Application  tor  writ  ot  error  pending  In  Supreme  Court. 
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coach.  Appellee  then  aaked  the  condactor 
if  he  woold  make  ocmnectlon  at  Hamilton  tor 
StephenvUle^  and  Informed  Um  that  It  be 
wonld  not  te  would  take  a  train  orer  the 
Frlaco  Railway  to  Comanche.  The  conduc- 
tor replied  that  appdlee  would  be  carried 
over  from  Hamilton  In  about  80  ndnutes. 
When  the  train  arrived  at  Hamilton,  the 
coach  in  which  appellee  and  his  wife  were 
riding  was  put  on  a  side  tiacA  about  200  or 
300  yards  from  the  depot  with  appdlee  and 
his  wife  and  the  other  passengers  bound  for 
StephenvUle  in  it,  wbfere  the  car  and  pas- 
sengers remained  until  about  1  o'clock  the 
next  momlng.  It  seems  that  the  car  In  which 
appellee  and  his  wife  were  traveling  was  to 
be  carried  from  Hamilton  to  Stephenvllle  by 
a  freight  train  which  had  not  arrived  at 
Hamilton  when  said  car  was  placed  on  the 
side  track;  but  of  this  nelUier  appellee  nor 
Ms  wife  was  informed,  and  they  remained 
In  the  ear,  thinking  it  would  be  puUed  out 
for  Stephenvllle  within  the  time  the  conduc- 
tor had  informed  them  they  would  be  car- 
ried forward  on  ttieir  Journey,  until  that 
time  had  expired.  There  were  no  lights  and 
no  fire  in  the  car,  and  after  it  had  remained 
on  the  side  track  for  about  one  hour  the  ai>- 
pellee  went  to  appellant's  depot  and  told  the 
agent  there  the  condition  of  the  car.  The 
conductor  remarked,  in  effect,  that  if  he  (ap- 
pellee) and  his  wife  expected  to  be  carried  to 
Stephenvllle  they  would  have  to  stay  in  the 
car,  as  he  (the  agent)  did  not  know  when  the 
freight  train  would  arrive.  This  was  the 
first  time  appellee  knew  that  be  and  his 
wife  were  to  be  carried  from  Hamilton  to 
Stephenvllle  by  a  freight  train.  There  was 
DO  porter  on  the  car,  and  no  agent  of  appe- 
lant of  any  cbaracter  in  ctaaiKe  of  It  wliile 
It  remained  on  the  side  track.  The  coach 
tras  comfortable  when  It  first  arrived  at 
Hamilton  and  was  placed  on  the  side  track, 
Iwt  later  In  the  evening  the  weather  became 
mnch  cooler,  and  the  car  got  cold.  Mrs. 
Butherfoid  was  suffering  from  meoatruatlon, 
ud  while  the  car  was  on  the  side  trade  she 
became  ctdd,  especially  her  feet,  and  very 
uncomfortable,  and  other  lady  i>aasengers 
Bomplalned  of  being  cold.  Some  time  after 
lark,  and  wliile  the  car  was  still  on  tbe  side 
tttuA,  tbe  appellee  went  out  near  the  rall- 
nad  track,  got  some  "chunks,"  and  with 
Jiem  and  waste  paper  foimd  In  tbe  car  made 
1  fire  in  the  stove,  and,  in  ttie  language  of 
'he  witness,  appellee  "got  the  car  pretty  com- 
lortable,  but  it  didn't  last  long."  The  car 
eft  Hamilton  about  1  o'clock  that  night  and 
"eached  Steph»ivllle  at  about  4  o'dock  that 
Doming.  There  was  no  fire  made  In  the 
itove  of  the  car  after  it  pulled  ont  of  Ham- 
Iton,  and  appellee's  wife  was  Quite  cold  and 
x»nplalned  ot  suffering  pain  from  tbe  time 
be  car  started  until  It  arrived  at  Stephen- 
rllle ;  and  as  a  refsolt  of  the  unwarmed  con- 
lltion  of  the  car  she  took  a  severe  oold  and 
*as  made:  aick. 


Mrs.  Rutherford  testified: 

"I  caught  a  severe  cold  that  night  I  was 
not  comfortable  while  in  that  car  because  I 
was  cold  tmd  aoSerine.  The  cold  settled  in  my 
back  and  ovaries.  Tne  cold  left  me  in  a  iMtd 
condition,  and  I  saSer  all  the  time.  The  suf- 
fering lasted  for  over  a  week  at  that  time.  I 
did  not  see  any  railroad  man  in  that  car  from 
Hamilton  to  Stephenvllle,  except  the  conductor. 
There  wasn't  any  fire  in  that  stove  from  Ham- 
ilton to  Stephenvllle.  I  heard  Mrs.  Richard- 
son, an  old  lady  passenger,  complainine  that 
she  was  cold.  No  railroad  man  ever  asked  or 
inquired  as  to  the  comfort  of  the  passengers 
from  the  time  that  car  was  set  out  there  (at 
Hamilton),  aboat  5  o'clock  in  the  evening,  until 
4  o'clock  the  next  momipg,  when  we  got  to 
Stephenville." 

Tbe  ag«nts  of  appellant  in  charge  of  ttie 
coach  in  which  appellee  and  his  wife  were 
being  transported  to  Stephenvllle  were  not 
informed  of  the  condition  of  Mrs.  Ruther- 
ford, and  neither  of  them  knew  she  was  suf- 
fering from  her  monthly  sldcnesa 

The  aiq>ellant  denied  the  facts  alleged  in 
appellee's  petition,  and  chai^ged  that  app^ee 
and  his  wife  were  gnllt7  of  omtrlbntory  neg- 
ligence, which  was  tbe  proxlmata  cause  of 
tbe  injury  complained  of,  in  that  neither  of 
them  made  known  to  appellant'B  agents  the 
sick  or  delicate  condition  of  Mr&  Ruther- 
ford; that  appellant's  agents  were  ignorant 
of  her  condition,  and  that  no  request  that  ad- 
ditional heat  be  snpplied  waa  made;  that 
bad  It  been  made  known  to  appellant's  agents 
In  charge  of  the  train,  npoD  whlcb  appellee 
and  his  wife  woe  travdlng,  that  Mrs.  Ruth- 
erford was  suffering  with  her  menstrual  pe- 
riod and  needed  more  warmtb  in  the  car,  It 
would  have  benx  furnished.  Appellant  fur- 
ther diarges  .tbat  Uiere  was  provided  in  tlie 
coadi  in  which  appdlee  and  his  wife  were 
traveling  a  stove  and  an  abundance  of  fuel, 
and  tbat  they  conld  have  made  a  fire  and 
kept  the  ooadr  heated  at  such  a  temperature 
as  tbey  desired;  that  they  failed  to  do  this, 
and  were  in  that  respect  guilty  of  negllgenoe 
ccmtrlbuting  to  the  injuries  oomplalned  of; 
tbat  tbey  were  farther  guilty  of  sudi  negli- 
gence in  that  they  failed  to  provide  them- 
selves suitable  wraps  or  clothing  in  which'  to 
travel.  The  case  was  tried  before  the  court 
and  a  Jury,  and  resulted  in  a  verdict  and 
Judgment  for  am)ellee  in  the  sum  of  $1,700. 

[1]  Tbe  first  assignment  of  error  is  that 
tbe  court  erred  in  refusing  to  give  the  fol- 
lowing special  charge  reguested  by  tbe  ap- 
pellant: 

"Yon  are  instructed  that  the  evidence  does 
not  show  that  either  the  agent  of  the  defend- 
ant at  Hamilton,  or  tlie  brakeman  in  charge 
of  the  train  from  Hamilton  to  Stephenville, 
knew  or  had  notice  of  the  claim  that  Mrs.  Ruth- 
erford waa  in  delicate  health  and  suffering  from 
female  trouble,  either  at  Hamilton  while  the 
car  was  there,  or  while  the  car  was  bong  trans- 
ported from  Hamilton  to  Stephenville.  And  in 
this  connection  yon  are  further  instructed  that 
if  you  believe  from  the  evidence  that  the  plain- 
tiflra  wife,  Mrs.  Rutherford,  was  in  delicate 
health  and  suffering  fnMn  female  trouble  and 
her  monthly  sickness  at  the  time  she  was  in 
the  coach  at  Hamilton,  or  while  traveling  from 
Hamlltmi  to  Stephenville,  and  yen  further  he- 
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licve  from  the  eyidoice  that  a  reaaonabl.v  pra- 
dent  person  would  have  made  known  this  con- 
«iition  to  the  agent  at  Hamilton,  and  to  the  con- 
ductor and  brakeman  in  charge  of  the  train  from 
Hamilton  to  Stephenville,  and  that  plaintiff  was 
negligent  in  not  so  dcHng,  and  that  if  auch  fact 
bad  been  made  known  the  defendant,  through 
its  agents  and  operatives  of  the  train,  woiiid 
have  provided  coal  or  fuel  and  heat,  and  would 
have  kept  the  coach  at  such  temperature  as 
woidd  have  prevented  anv  suffering  or  pain  to 
plaintiiTs  wife,  if  they  did  not,  then  yon  will 
find  for  the  defendant,  whether  you  believe  from 
the  evidence  that  defendant  failed  to  keep  fire 
in  the  coach,  or  keep  it  comfortable  tor  her,  or 
not" 

Tbe  lUfopositton  advanced  is  that: 
"It  was  a  question  of  fact  for  the  jury  to  de- 
termine, under  all  the  drcnmstances  and  evi- 
dence in  the  case,  what  was  the  proziinate  cause 
of  the  suffering  and  injury,  if  any,  endured  and 
received  by  Mrs.  Rutherford,  appellee's  wife, 
and  whether  or  not  appellee,  Rutherford,  was 
guilty  of  negligence  in  failing  to  make  known 
the  condition  of  his  wife  and  request  that  the 
car  be  made  comfortable  and  suitable  to  her 
'Condition,  and  the  court  should  have  submitted 
this  issue  to  the  jury." 

Notwithstanding  the  evidence  was  insnf- 
fldoit  to  show  that  either  of  appellant's 
agmts  knew  that  Mrs.  Rutherford  was  In 
•delicate  health  and  suffering  from  menstrua- 
tion whUe  she  was  In  the  car  at  Hamilton  or 
while  she  was  being  transported  from  Ham- 
ilton to  Stephenville,  there  was  no  error  In 
refusing  the  special  charge  in  question.  Nei- 
ther the  appellee,  nor  his  wife,  could  be 
charged  with  contributoiy  negligence  in  fail- 
ing to  make  known  the  condition  of  Mrs. 
Rutherford,  even  though  had  It  been  done 
the  servants  of  appellant  would  liave  heated 
and  made  comfortable  tbe  car.  In  strictly 
actions  for  a  breadi  of  contract,  special  dam- 
ages cannot  be  recovered  unless  it  is  alleged 
and  proved  that  at  the  time  of  the  making 
of  tne  contract  the  defendant  had  notice  of 
the  special  conditions  or  circumstances  ren- 
dering such  damages  the  natural  and  prob- 
able result  of  tbe  breach.  Tbe  Instant  suit 
Is  not  such  an  action.  It  is  one  for  a  tort 
founded  upon  contract  Tbe  wrongful  acts 
and  omissions  charged  which  resulted  in  Mrs. 
Rutherford's  injury,  and  which  the  evidence 
was  sufficient  to  establish,  constituted  action- 
able negligence  on  the  part  of  tbe  appellant 
amounting  to  a  tort,  and  tbe  rule  applicable 
to  special  damages  does  not  obtain.  It  was 
the  duty  of  appellant  as  a  c(Mnmon  carrier  of 
passengers  to  exercise  that  high  degree  of 
care  for  tbe  personal  comfort  and  safety  of 
Mrs.  Rutherford  which  a  very  cautious  and 
prudent  person  would  have  exercised  under 
the  dreumstances  surrounding  her,  and  It 
cannot  escape  liability  for  the  damage  done 
her  as  a  result  of  the  failure  to  discharge 
that  duty,  upon  the  ground  that  she  nor  the 
appellee,  her  husband,  made  known  her  suf- 
fering condition  and  requested  its  servants 
to  do  those  things  necessary  to  prevent  In- 
jury to  her  whl<A  tbe  law  Imposed  upon 
them.  The  question  is  not  whether  tbe  dam- 
age done  Mrs.  Rutherford  entered  into  the 
«onalderation.af  the  parties  with  Icnowledge 


of  ber  pbysical  condition  before  the  acts  or 
omiaatons  causing  It  were  done  or  omitted, 
but  whether  such  damage  was  f  aliiy  and  di- 
rectly the  result  of  sndi  acts  or  omlssiona 
Railway  Go.  v.  Redeker,  45  Tex.  Civ.  App. 
312,  100  S.  W.  302. 

In  tbe  case  of  Railway  Co.  v.  Ferguson, 
26  Tex.  Civ.  App.  460,  64  S.  W.  797,  tbe  pUUn- 
tiff  sued  to  recover  damages  for  Injuries  in- 
flicted upon  bis  wlf&  His  wife  was  preg- 
nant and  a  passenger  on  tbe  railway  compa- 
ny's train.  Through  the  negligence  aC  tbe 
company's  servants  an  engine  or  train  col- 
lided with  the  car  in  which  Mrs.  Fergnsoo 
was  seated  with  sudi  force  that  she  was 
partially  knocked  from  ber  seat  and  greatly 
shocked.  Jerked,  and  injured,  causing  ha 
physical  and  mental  suffering,  and  resulting 
in  the  premature  birth  of  ber  child,  ^nie 
court  instructed  tbe  Jury  to  the  effect  that 
the  railway  company  owed  Mrs.  Ferguson 
tbe  duty  to  exercise  that  high  degree  of  care 
for  ber  reasonable  personal  safety  which  a 
very  prudent  person  would  use  under  the 
same  circumstances  about  the  same  matter, 
and  that  a  failure  to  exercise  such  care 
would  be  negligence.  This  charge  was  ob- 
jected to,  and  the  proposition  contended  for 
by  the  railway  company  that,  without  knowl- 
edge of  the  delicate  condition  of  Mrs.  Fergu- 
son, the  degree  of  care  imposed  by  law  upon 
it  was  that  due  to  all  persons  in  nsual  and 
ordinary  physical  condition,  and  not  such  as 
might  have  been  due  to  one  "tn  the  light  of 
attending  circumstances."  This  proposition 
was  not  sustained,  and,  in  discussing  tbe 
question,  the  court  uses  the  following  lan- 
guage: 

"The  court  gave  the  proper  standard  of  care", 
and  the  degree  of  care  so  prescribed,  in  onr 
judgment,  mnst  be  exerdsed  by  the  carrier  of 
passengers  in  the  light  of  an  imputed,  if  not 
actual,  knowledge  that  the  aged,  the  infirm,  and 
those  in  delicate  condition  may  and  do  constant- 
ly travel  on  the  passenger  trains  of  the  conntr?. 
Humanity  is  heir  to  many  ills  and  deBtrucdre 
couditions  requiring  notice  and  peculiar  care, 
and  those  commonly  and  constantly  engaged  in 
their  transportation  for  hire  ought  not  to  be 
heard  to  say  in  excuse  for  their  negUgnice,  'W« 
were  without  notice  of  the  fact' " 

In  Railway  v.  Rushing,  69  Tex.  806,  6  S. 
W.  884,  the  objection  to  the  court^s  charge 
was  that  tbe  company's  Uabillt?  vraa  made 
to  depend  upon  whether  tbe  force  of  tbe  &- 
gine  was  safflctent  to  throw  the  plaintiff 
dovm,  and  not  whether  It  was  snflScient  to 
throw  a  person  of  ordinary  physical  ability. 
In  disposing  of -tba' objection,  our  Supreme 
Court  said: 

"The  charge  as  given  is  correct  in  law.  A 
rbilroad  company  owes  a  duty  to  others  beside^ 
persons  of  ordinary  physical  ability.  'They  ar« 
presumed  to  know  that  persons  •  •  •  ©Id  « 
decrepit  travel  upon  their  trains,  and  they  must 
exercise  care  accordingly." 

But  again,  In  tbe  case  of  Peoos  Sc  V.  1.  By. 
Co.  T.  Williams,  84  Tex.  Olv.  App.  lOO.  78  S. 
W.  6,  the  appellee  was  a  paaaenger  of  tbe 
appellant,  was  carried  about  a  mile  l)ey<wd 
her  station,  and  put  off  tbe  train.     She  al- 
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i,  amoDg  other  things,  tbat  she  was,  and 
bad  been  for  a  long  time  prior  to  the  wronga 
complained  of,  a  frail,  and  delicate  person, 
and  bad  been  afflicted  with  an  ear  trouble 
since  her  early  childhood ;  that  she  was  com- 
pelled, because  of  her  ejection  from  appel- 
lant's train,  to  walk  back  to  her  station, 
through  snow  and  storm;  and  that  as  a  direct 
result  of  her  exposure  therefrom  she  took  j 
a  severe  cold,  which  resulted  in  tonsilitls,  | 
excrnciatlng  pains  in  her  neck  and  head,  and  : 
a  pus  discharge  from  her  ear.  The  principal 
controrersy  arose  from  the  objection  present- 
ed by  the  railway  company  to  the  averments 
tbat  appellee  was  a  person  of  delicate  health, 
unprotected  with  sufficient  wraps,  etc.,  to 
withstand  the  storm  or  rain,  sleet,  and  snow, 
and  had  been  afflicted  with  an  ear  trouble 
since  her  early  childhood.  It  was  contended, 
in  effect,'  that,  in  the  absence  of  notice  of 
snch  conditions  of  the  person,  appellant  was 
not  Ualde  for  such  Injuries  as  may  have  re- 
sulted to  appellee  "In  excess  of  what  would 
bave  resulted  to  a  woman  in  a  natural  state 
of  health  and  clothed  as  one  would  naturally 
be  expected  to  clothe  herself  to  make  such  a 
trip  in  such  weather."  Tills  contention  was 
beld  to  be  not  well  taken,  and.  In  effect,  that 
the  allegations  of  appellee's  physical  condi- 
tion, when  ejected  from  appellant's  train,  her 
affliction  with  an  ear  trouble,  and  her  suf- 
fering on  account  of  the  exposure  to  which 
she  was  subjected  by  reason  of  appellant's 
wrongful  acts  were  proper  and  proof  thereof 
admissible,  although  the  appellant  had  no 
notice  of  such  conditions.  The  remarks  made 
in  the  foregoing  casee  were  quoted  and  ap- 
proved by  this  court  In  the  case  of  Railway 
Oo.  V.  Bedeker,  supra,  and  the  principles  of 
law  enunciated  therein  are  applicable  to  the 
instant  case  and  make  plain  the  correctness 
of  the  court's  ruling  in  declining  to  give  the 
special  charge  under  consideration. 

[2]  Again,  we  are  inclined  to  the  opinion 
that  the  evidmce  was  iusuffldent  to  authorize 
the  submission  of  the  Issue  sought  to  be  sub- 
mitted in  the  charge  that  appellant's  serv- 
ants, had  they  known  that  appellee's  wife 
was  suffering  from  her  monthly  sickness, 
would  liave  k^  the  coach  at  such  tempera- 
ture as  would  haT«  prevented  any  sufferin.!; 
or  poJn  to  apiwUee's  wife.  The  extent  of 
the  testimony  in  relation  to  that  issue  Is 
tliat  of  the  appellant's  witness  C.  E.  Main, 
a  brakeman  on  the  train.    He  testified: 

"It  is  my  beet  remembraDce  that  the  fire  was 
kept  np  and  the  coach  kept  warm.  I  wasn't 
still  keeping  np  the  fire  to  warm  that  old  lady 
after  she  got  off  at  Alexander.  If  I  hadn't 
thought  the  coach  was  warm  enough  after  we 
left  Alexander,  I  would  have  put  more  coal  in 
the  rtove." 

The  old  lady  referred  to  was  a  passenger 
who  left  the  train  at  the  station  Alexander 
on  the  line  of  appellant's  road  between  Ham- 
ilton and  Stephenville,  and,  according  to  the 
testimony  of  appellee,  bis  wife  suffered  from 
the  exposure  to  cold,  by  reason  of  being 
forced  to  remain  and  travca  in  an  unheated 


coach  for  several  hours '  before  the  station 
Alexander  was  reached. 

What  we  hare  already  said  disposes  of  ap- 
pellant's second,  third,  fourth,  fifth,  and  sixth 
assignm^its  of  error  adversely  to  its  con- 
tention, and  further  discussion  Is  unneces- 
sary. 

[3]  The  seventh  assignment  of  error  c(mu- 
plains  that  the  court  erred  in  refusing  to  give 
a  special  charge  requested  by  appellant  to 
the  effect  that  if  the  coach  in  which  the  ap- 
pellee and  his  wife  were  traveling  became 
cold  to  such  an  extent  as  to  inflict  pain  and 
suffering  up<»i  Mrs.  Rutherford,  and  the  de- 
fendant was  negligent  in  that  It  did  not  ex- 
ercise such  high  degree  of  care  as  a  reason- 
ably prudent  person  would  have  exercised 
under  the  same  or  similar  conditions  to  have 
kept  the  coach  warm,  and  there  wa£  a  stove 
in  the  coach,  and  there  was  ooal  and  fuel 
provided  with  which  the  plaintiff,  P.  M. 
Rutherford,  in  the  exercise  of  ordinary  care 
and  prudence,  could  Iiave  made  a  Are  and 
have  kept  the  coach  at  such  temperature  as 
would  have  prevented  any  pain  or  injury  be- 
ing suffered  by  plaintiff's  wife,  and  in  the 
exercise  of  ordinary  care  a  reasonably  pru- 
dent person  would  have  done  so,  and  his  fail- 
ure to  do  so,  if  he  did  faU,  proximately 
caused  or  contributed  to  any  pain  or  suffering 
which  Mrs.  Rutherford  endured,  then  to  find 
for  defendant,  whether  the  defendant,  rail- 
road company,  was  negligent  in  the  first  in- 
stance or  not.  We  are  of  the  opinion  that, 
even  though  there  was  a  stove  in  the  coach 
in  which  appellee  and  his  wife  were  traveling 
and  coal  and  fuel  provided  for  malclng  a  fire 
in  It,  the  law  did  not  Imjpoee  the  burden  or 
duty  uiwn  appeUee  to  make  use  of  them  for 
the  purpose  of  heating  the  coach,  in  order 
to  escape  the  charge  of  having  faUed  to  do 
what  a  reasonably  prudent  person  would  have 
done  under  the  circumstances  to  avoid  injury. 
The  duty  rests  upon  railway  companies  to 
exercise  that  high  degree  of  care  spoken  of 
in  the  charge  refused,  to  heat  their  coaches 
snfBclent  to  prevent  suffering  and  injury  to 
their  passengers  from  cold,  and  will  not  be 
heard  to  say,  when  that  duty  has  not  be/en 
performed  and  a  passenger  la  injured  there- 
by, that  such  passenger  was  guilty  of  neg- 
ligence barring  a  recovery  because  he  did 
not  do  the  thing  to  prevent  the  injury  which 
was  imposed  by  law  np<Hi  such  companies. 
The  E{ieclal  diarge  was  properly  refused. 

This  disposes  also  of  the  eighth  and  ninth 
as^gnments  of  error  and  further  oonsidera- 
tiou  of  them  is  unnecessary. 

[4,  S]  The  court  in  its  general  charge  in- 
structed the  jury.  In  substance,  that  if  Mrs. 
Rutherford  was  too  thinly  clad  for  the  con- 
dition she  was  in  whUe  traveling  over  ap- 
pellant's road  and  in  the  then  state  of  the 
weather,  and  a  person  of  ordinary  care  would 
have  provided  thicker  and  warmer  clothing 
for  such  a  journey,  and  the  jury  should  be- 
lieve she  was  guilty  of  negligence  In  that 
regard,  and  such  negligence  caused  the  pain 
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and  injuiT  saffered  by  ber,  to  And  for  the 
appellant  In  this  connection,  tbe  appellant 
requested  the  coart  to  give  a  special  charge 
to  tbe  tf ect  that  If  either  Mrs.  Rutherford  or 
the  appellee  was  gnllty  of  negligence  In  this 
respect,  and  such  negligence  caused  the  pain 
or  injury  complained  of,  to  find  for  the  ap- 
pellant. This  requested  charge  was  refused, 
and  the  court's  action  In  refusing  It  and  In 
giving  the  paragraph  of  the  general  charge 
Just  referred  to  is  by  assignments  of  error  10 
and  11,  respectively,  asserted  to  be  error.  It 
is  claimed  that  the  action  of  the  coart  in 
giving  the  one  and  refusing  tbe  other  of  these 
charges  constitutes  reversible  error,  becanse 
tbe  appellant  was  entitled  to  a  verdict  if 
either  Mrs.  Rutherford  or  the  appellee,  her 
husband,  was  guilty  of  contributory  negli- 
gence with  respect  to  the  clothing  she  wot« 
or  was  provided  with.  A  consideration  of 
the  assignments  is  objected  to  on  the  ground 
that  there  is  not  subjoined  to  ^tber  of  them 
such  a  statement  in  support  thereof  as  la 
required  by  the  rules.  The  objection,  we 
think,  la  well  taken.  There  is  no  evidoice 
quoted  or  stated  showing  negligence  on  the 
part  of  the  appellee  with  respect  to  famish- 
ing his  wife  warm  and  suitable  clothing  for 
the  trip  she  was  taking.  The  only  portion  of 
the  statement,  made  under  the  assignments, 
that  relates  to  the  evidence  upon  the  subject, 
is  simply  that  "there  was  abundant  evidence 
to  show  that  he  (appellee)  was  negligent  in 
this  regard."  This  is  a  mere  concilusion  and 
wholly  Insoffldent  under  the  rules.  We  have, 
however,  locked  to  the  evidence  contained  In 
the  statement  of  facts  and  conclude  that  it 
waa  insufficient  to  raise  the  issue  sought  to 
be  submitted  to  the  jury  by  the  special 
charge.  It  Is  true  the  trial  court  submitted 
sach  an  issue  with  respect  to  the  conduct  of 
Mrs.  Rutherford,  but  we  are  of  opinion  that 
no  error  would  have  been  committed  had 
audi  issue  been  omitted  altogether.  Bat 
having  submitted  to  the  jury  the  question  ot 
whether  Mrs.  Rutherford  was  guilty  of  negli- 
gence in  falling  to  provide  herself  with  warm 
and  suitable  clothing  for  the  joamey  die  was 
making,  and  the  jury  having  found  that  she 
WHS  not  guilty  of  negligence  in  that  respect, 
it  is  manifest  that  the  court's  refusal  to  give 
appellant's  special  charge  calling  upon  the 
jury  to  determine  whether  or  not  the  appel- 
lee negligently  failed  to  furnish  his  wife 
such  clothing  did  not  result  in  tbe  rendition 
oC  an  Improper  verdict  and  judgment.  The 
refusal  of  tbe  erpeclal  charge  therefore  must 
be  regarded  as  harmless. 

The  remarks  of  counsel  for  appellee  to  tbe 
witness  Walker  while  interrogating  him  on 
cross-examination,  and  made  the  basis  of  the 
twelfth  assignment  of  error,  were  doubtless 
improper ;  but  they  were  not  of  such  a  char- 
acter as  affords  any  just  and  sufficient  reason 
for  a  reversal  of  the  case.  Tbe  assignment 
will  therefore  be  overruled. 

[6]  nie  verdict  rendered  by  the  jury  Is 
as  follows: 


"We,  the  Jni7,  find  for  the  plaintiff  the  sum 
«f  ^,700.00,  to  wit,  S860.00  as  damages  to  tbe 
present  time,  and  $860.00  as  future  damages. 
"S.  B.  Bromley,  Foreman." 

It  is  assigned  that  there  la  no  evidence 
which  shows  that  the  appellee's  wife  will  suf- 
fer injury  or  pain  In  the  future,  and  ttiat  the 
verdict  Is  excessive  and  shows  that  it  is  the 
result  of  Ignorance,  prejudice,  and  iU  feeling 
toward  the  appellant,  and  is  not  an  expres- 
sion of  the  honest  opinion  of  the  Jury  at- 
tempting to  apply  the  law  aa  given  in  the 
charge  of  tbe  court  to  the  evidence  aa  de- 
tailed by  the  witnesses. 

The  testimony  bearing  upon  the  nature  and 
extent  of  Mrs.  Rutherford's  injuries  and  suf- 
fering is  disclosed  by  the  testimony  of  Mr. 
and  Mrs.  Rutherford,  and  Dr.  Langford.  Mr. 
Rutherford,  the  appellee,  testified: 

"My  wife  was  suffering  from  paina  tram,  her 
monthly  period.  She  was  suffering  before  we 
left  Hamuton,  and  oontinaed  to  do  so  for  some 
time.  S\>r  a  mmith  or  two  I  hod  to  take  her 
to  her  mother's.  She  caught  cold  in  the  car  chat 
night,  and  It  settled  in  her  bowels  and  caused 
her  to  bloat  Since  then  she  has  had  trouble 
with  her  menstraal  periods  every  time.  First 
time  after  that  it  came  on  her  12  days  early. 
Before  that  her  periods  bad  been  regular.  She 
suffers  a  great  deal  with  her  menstrual  periods 
since ;  have  bad  to  buy  medicine,  etc.,  and  never 
had  -Uiat  trouble  before  then." 

Mrs.  Rutherford  testified,  in  substance,  as 
follows: 

"My  menstrual  period  had  just  come  on  me 
tiiat  morning,  and  I  caught  cold  hi  that  car  that 
night  I  waa  not  comfortable  while  in  that  car, 
because  I  was  cold  and  suffering.  The  cold  set- 
tled in  my  back  and  ovaries.  It  left  me  in  a 
bad  condition,  and  I  suffer  all  the  time.  Prior 
to  that  time,  when  I  was  at  those  periods  the 
suffering  lasted  from  3  to  6  days.  It  lasted  9 
days  that  time.  The  pain  I  suffered  at  that  time 
was  greater  than  it  was  before  that  time,  and  has 
been  every  time  since.  Not  able  to  do  work  now 
when  monthly  sickness  comes,  but  could  before. 
Since  then  pain  at  periods  much  greater  than 
formerly.  Before  then  was  regular.  Since  then 
I  come  sick  too  quick  all  the  ame,  am  not  regu- 
lar at  all.  I  never  had  any  trouUe  like  that 
before  that  time.  My  periods  are  on  mc  much 
longer  now  than  before.  Formerly  lasted  3  to 
6  days.  Now  last  from  8  to  10  days.  Periods 
come  earlier,  closer  together,  last  longer,  and 
pain  much  more  intense  than  rormeriy.  General 
health  affected,  and  not  at  all  strong  now." 

Dr.  Langford  teatifled: 

"It  began  to  get  nnoomfortable  about  7  or  8 
o'clock.  It  was  so  cold  at  that  time  poosaigen 
built  a  fire.  I  don't  know  how  long  fire  lasted. 
The  condition  of  car  was  such  that  it  would 
have  been  ver^  apt  to  hurt  a  woman  with  her 
menstrual  penod  on.  The  floor  of  the  cor  was 
verjr  cold.  When  a  woman  has  her  menstrual 
penod  on,  it  frequently  affects  her  to  get  her 
feet  cold.  The  conditions  along  that  line  baf- 
fles the  doctors;  sometimes  has  one  effect  and 
sometimes  another.  It  was  pretty  cold  when  n-« 
got  to  Stephenville.  It  would  have  done  a  wo- 
man no  good  to  haul  her  over  there  that  ni^ht 
through  that  cold.  Don't  know  whether  the  bre 
they  started  went  out  or  not  If  a  woman  has 
a  swelling  in  her  abdomen  during  her  menstrual 

feriod,  it  is  caused  by  congesticm  of  the  parts, 
f  this  lady  had  that  symptom,  she  periiaps  had 
congestion  of  the  ovaries." 

In  view  of  this  undisputed  efldence,  we  do 
not  think  we  would  be  warranted  in  disturb- 
ing the  verdlctt   9me  amount  of  damages  sua- 


Digitized  by  LjOOQ  l€ 


Tex.) 


fJBOBBT  T.  STJSVKXrS 


705 


tained  1^  appeUae  mu  a  <|oe«tion  irf-foct  t<ur 

determination  of  the  Jury,  and,  while  we  re- 
gard the  sum  awarded  as  large,  we  are  not 
prepared  to  say  that  It  Is  unsupported  by 
the  evidence,  either  as  to  the  amount  allowed 
as  having  been  sustained  up  to  the  time  of 
the  trial,  or  a«  would  probably  be  sustained 
after  that  time.  The  testimony  Is  sufficient 
to  show  that  about  12  months  had  elapsed 
from  the  date  Mrs.  Rutherford  suffered  the 
injuries  complained  of  up  to  the  time  of  the 
trial  and  the  delivery  of  the  testimony.  Dur- 
ing that  time,  according  to  her  testimony  and 
the  testlmtmy  of  hM  husband,  the  Irregularity 
and  Increased  length  of  her  menstrual  periods 
caused  by  the  negligence  of  appellant  contla- 
ned  without  abatement,  and  she  suffei-ed  as 
a  result  thereof  Intense  pain.  The  result  of 
appellant's  negligence  and  the  patn  Incident 
thereto  having  continued  for  such  a  length 
of  time  without  any  appreciable  abatement 
thereof,  it  cannot  be  said  as  a  matter  of 
law  that  there  was  no  foundation  In  the  evi- 
dence for  the  award  of  future  damagea 

Believing  that  the  evidence  supports  the 
verdict  and  that  none  of  appellant's  assign- 
ments dlaclooe  reversible  error,  the  Judgment 
la  afflixDied. 


CROSBY  et  aL  v.  STB  TENS  et  aL    (No.  038.)* 

(Court  of  Civil  Appeals  of  Texas.    Si  Paso. 

Feb.  24,  1918.    Behearing  Denied 

March  28,  liUe.) 

1.  Tbksp-ms  to  Tbt  TnXK  i|   ill   Qpestiows 

FOB  J  CBT. 

Whare  piaintiSs'  title  depended  on  whether 
a  certaia  early  grant  Saclnded  the  land  claimed, 
and  the  boundary  of  the  grant  was  the  north 
bank  of  a  river,  it  was  not  error  to  submit  to 
the  jury  the  special  issue  whether,  at  the  time  of 
the  grant,  the  land  claimed  by  plaintiffs  was  on 
that  side  of  the  river,  either  In  wliole  or  in  part. 
[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |  66;  Dec.  Dig.  <8=»44.] 

2.  TBESPA88  TO  Tbt  Titlk  «=>44— Pboviwob 
OF   JUBY — SDFFIOIENcr  OF  EVIDENCE. 

In  tresiuiss  to  try  title,  ttie  burden  being 
upon  the  plalntiEs,  if  their  evidence  was  insuffi- 
cient, clearly  to  establish  title,  the  jury  might 
disrei^ard  it  altogether,  and  therefore  submission 
of  the  sufficiency  of  their  evidence  wad  proper, 
whether  defendants  introduoed  any  evidence  or 
not. 

[EM.  Note.— Tor  Other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  86;   Dec.  Dig.  «x»44.] 

8.  BouNDABiBS  «=>36(3)  —  BviDKNCE  —  Maps 

AND  Plats. 

Recently  made  maps  and  plats  of  lands  are 
of  no  value  in  determining  a  boundary  existing 
60  years  before ;  such  boundary  being  the  bank 
of  a  river  shown  to  have  shifted  since  the  grant 

(Sd.  'Sct».-~Wor  other  eases,  sea  Baondariv, 
Cent.  Dig.  li  166,  167 ;  Dec.  Dig.  «s>86(8).] 

4.  TtasPASS  TO  Tbt  Titlb  «=»41(1)  —  Evi- 

iwNci;— StrsTiciENCT. 

Evidence  held  to  snpport  the  finding  of  the 
jnry  that  plaintiffs,  in  trespass  to  try  title,  had 
DO  title  to*  the  land  in  question,  since  it  was 
not  indnded  within  the  grant  under  vhidx  fliey 
claimed. 

[Kd.  Note.-^For  other  cases,  see  Trespass  to 
Try  Title,  Cent  IMg.  {  62 ;   Dec.  Dig.  «Et»4iaM 


5.  Apfsai.  anb  Ebbob  e=>10D2^AFPKAIr-RK-': 
VIEW  OF  Questions  of  Pact, 

It  is  not  the  province  of  the  court  oa  ap- 
peal to  resolve  a  conflict  in  the  evidence  as  to 
a  questioD  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i|  883&-3Q37 ;  Dec.  Dig.  «=e» 
1002.1 

6.  Tbespass  to  Tbt  Title  ®=>40(4)  —  Loca- 
tion OF  BouNDABY— Evidence. 

The  fact  that  a  deed  by  a  town  to  which 
land  had  been  granted  included  only  to  a  certain 
line  is  not  oonclnsive  that  the  deed  to  the  town 
was  of  the  same  extent,  nlthougb  it  may  be  evi- 
dence to  that  effect 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  f{  67,  61 ;  Dec.  Dig.  *=» 
40(4).] 

7.  Tbial  «=»194(10)—1nstboction8— Weight 
OF  Evidence. 

Instruction,  in  trespass  to  try  title  on  issue 
of  mistake  in  old  plat,  held  not  on  the  weight  of 
evidence,  but  proper  submission  of  the  Issaes. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IHg.  i  4K7;    Dec.  Dig.  «Eal94(10).] 

8.  Tbesfass  to  Tbt  Title  «c945(1)— Instbuc- 
tions— Submission  of  Issues. 

Refusal  of  instruction  on  sufficiency  of  evi- 
dence as  to  line  of  old  grant  held  not  erroneous, 
where  giving  it  would  have  nullified  the  issues 
submitted,  and  would  have  been  contrary  to  the 
evidence  in  the  cause, 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  S  67 ;  Dee.  Dig.  «=»46(1).J 

9.  Tbesfass  to  Tbt  Title  ^=>45(1)— Instbuc- 

TIONS. 

An  instruction,  trespass  to  try  title  to  land 
alleged  to  be  part  of  an  old  grant,  that  the  Jury 
should  consider  only  the  boundary  as  it  existed 
at  the  time  of  the  grant  was  not  erroneous,  as  it 
left  the  jury  free  to  determine  where  the 
boundary  was. 

[Ed.  Note — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  5  67;  Dec.  Dig.  <S=>43(1).) 

10.  Tbespass  to  Tby  Title  «=>41(1)  —  Evi- 
dence—SofficiekoY. 

Evidence  held  to  support  a  judgment  for  the 
defendants  in  trespass  to  try  title,  where  there 
was  no  evidence  that  it  was  physically  impos- 
sible for  the  land  to  have  been  located  as  the 
jury  found  it  was. 

[Ed.  Note.— For  other  cases,  see  TTeq>as8  to 
Try  Title,  Cent  Dig.  g  62 ;   Dec.  Dig.  «=a41(l).] 

11.  Tbial  «B»198(D—lMREUcnoNa— Opinion 
or  JunoE. 

Instruction,  in  action  to  quiet  title,  held  not 
Improper  on  the  ground  that  it  indicated  what 
the  findings  of  the  jury  should  be. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  436;   Dec.  Dig.  «S!.193(1).] 

12.  Tbesfass  to  Tby  Txtlb  «3>45(1)  —  In- 
btbuctidnb. 

Requested  instructions,  in  trespass  to  try  ti- 
tle, which  would  call  for  a  general  verdict,  held  , 
properly  refused ;   a  general  verdict  in  such  ac- 
tion not  being  proper  in  view  of  the  submission 
of  special  interrogatories. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  i  67 ;  Dec.  Dig.  ®=»45(1).] 

13.  Tbespass  to  Try  Title  e=»7— Titlb  by 
Iomitation- Evidence. 

In  the  absence  of  evidence  that  one  who  at 
one  time  held  title  by  Umitation  bad  assigned 
it  to  the  plaintiffs  st)eclfically  as  a  part  of  the 
plaintiffs'  grant,  his  title  by  limitation'  would 
arrail  plaintiffs  nothing,  where  they  claimed  only 
under  a  specifically  named  grant 

tl}d.  Note.— For  other  cases,  Me  Trespass  to 
Try  Tiae,  Cent  Dig.  9  10;    Dec.  Dig.  «s>7.) 
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14.  TioAI.  ^9^82  —  PiKDINOB  OF  COUBT  — 

When  Ebbob.    

Under  Ker.  St.  1911,  art.  1985,  providing 
that  on  appeal  an  imne  not  submitted  nor  re- 
quested shall  be  deemed  as  found  by  the  oonrt  ao 
•s  to  support  the  judgment,  provided  there  is 
eridence  to  sustain  such  finding,  error  cannot  be 
predicated  on  the  insertion  of  findings  by  the 
court  in  addition  to  those  of  the  jury,  which 
were  necessary  to  the  judgment,  though  Oiey 
need  not  have  been  expressly  found. 

[Ed.  Note.— For  other  caaea,  see  Trial.  Cent 
Dig.  a  865-868;  Dec.  Dig.  «=3362.] 

15.  APPEAL  AND  Ersor  ®=>547(1)— Pbesebva- 
TioN  OF  Exception— SuFFicniNCT. 

Error  cannot  be  predicated  on  the  refusal 
of  the  court  to  submit  requested  Issues,  not  made 
subject  to  proper  assignment  of  error  nor  ac- 
companied oy  proper  bills  of  exception,  showing 
timely  and  proper  application  to  the  court  for 
the  submission  of  the  requested  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2427, 2429, 2430;  Dec.  Dig. 
«=547a).] 

16.  New  Tbiai.  «=»157— Moiion— Neckssitt 
OF  Answeb. 

Allegations  of  fact  in  a  motion  for  a  new 
trial,  supported  by  affidavit,  need  not  be  answer- 
ed or  denied,  and  will  not  be  taken  as  confessed, 
nor  need  the  court  grant  the  motion  in  the  ab- 
sence of  denial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  £§  314,  317,  318;   Dec.  Dig.  (©=3157.] 

17.  Appeal,  and  Ebbob  «=>933(5)— Pbesttkp- 
TION&— Decision  of  Tbial  Coubt— Motion 
FOB  New  Tbiax. 

Where,  on  appeal  from  a  judgment  overrul- 
ing a  motion  for  a  new  trial,  the  record  shows 
no  testimony  taken  in  relation  to  facts  not  sup- 
ported by  affidavits  accompanying  the  motion,  it 
will  be  presumed  that  the  court  was  correct  in 
overruling  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  8426,  3426,  3475;  Dec. 
Dig.  €=»933(5).] 

18.  Appeal  and  Bbbob  4=»933(1)— Pbesuup- 
TioNs— Acts  of  Tbial  Judge. 

Although  it  appears  that  during  a  trial  tlM 
trial  judge  was  taken  sick,  but  there  is  no  admis- 
sion or  proof  that  he  was  too  ill  intelligently  to 
pass  upon  a  motion  for  new  trial,  it  will  be  pre- 
sumed that  he  was,  in  s{dte  of  his  illness,  still 
possessed  of  a  fair  degree  of  intelligence,  and 
that  he  exercised  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  3772 ;   Dec.  Dig.  «=s>933(l).] 

19.  Adveb.se  PoBBBsaios  9=357- Evioenob— 
Sufficienct. 

Where  plaintifts  claimed  title  to  land  by 
adverse  possession  under  a  certain  grant  and 
the  jury  found  that  that  grant  did  not  include 
the  lands  sued  for,  the  question  of  sufficiency  of 
time  to  establish  title  by  limitations  was  imma- 
teriaL 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fi  277,  278,  655,  667,  687: 
Dec.  Dig.  «S=»57.] 

20.  JUBY  *=>32(2)_NUMBEB— Aqbebiobnt. 

Under  Ilev.  St  1911,  art  5214,  requiring  a 
jury  to  consist  of  12  men,  but  providing  that  the 
parties  may  agree  to  try  with  a  less  numl>er,  a 
jury  of  11,  obtained  by  agreement  is  a  legal 
and  complete  jury. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  222;   Dec.  Dig.  €==>32(2)J 

21.  Tbial  «=»823—VEBDioi'—SieNATDBK~STn<. 

FICIENCT. 

Where  a  jury  of  11  is  agreed  upon,  it  ia  not 
necessary  tliat  each  of  the  11  sign  the  verdict. 


'  but  the  slgiistnre  of  the  fbremaa  alone  Is  sofB- 
dent 

[Ed.  Nota— For  other  cases,  ses  Trial,  Cent 
Di.  i  759;    Dec.  Dig.  *=>323.3 

22.  Appeal  and  Ebbob  «=9218(1)— Pbesenta- 
TioN  of  Objections— Sufficiency  of  Vm- 

DICT. 

Where  a  party  failed,  on  rendition  of  a  ver- 
dict by  11  jurors,  to  object  to  their  failure  to 
sign  the  verdict  it  could  not,  for  the  first  time 
on  appeal,  complain  thereof,  if  it  was  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  anil 
Error,  Cent  Dig.  g|  1315-1319,  1321,  1323; 
Dec.  Dig.  «=3218(1) ;  Trial,  Cent  Dig.  ii  SIS, 
875.] 

2S.  TBiAL«r3323—yxBDiox—SioiiATUKB— Suf- 
ficienct. 

Where  all  the  members  of  the  jury  in  open 

conrt  acknowledged   that  the  verdict   returned 

was  their  verdict  signature  by  all  of  them  was 

unnecessary. 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent 

Dig.  i  759;    Dec.  Dig.  «=323.] 

24.  Jury  $=3149  —  Inteblocutobt  Obdebb  — 
PowEBS  OF  Coubt. 

Where  there  is  no  judicial  determination 
that  a  juror  is  ill,  but  the  parties  merely  agree, 
on  information  that  he  is  ill,  to  go  to  tarial  with 
11  jurors,  the  court  properly  refused  to  enter  a 
formal  order,  finding  that  the  juror  was  ill. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  If  6?5-e37;   Dec.  Dig.  (3=»140.] 

25.  JuBT  «=3l49  — Inteblocutobt  Obdehs  — 
PowEBS  of  Coubt. 

Since  a  court  has  control  over  its  orders 
during  the  term,  though  an  order  dedoring  a 
juror  ill  was  filed,  it  could  be  withdrawn  at  any 
time  during  the  term  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  M  635-687;   Dec.  Dig.  <S=»149.) 

26.  Motions  «=56(1)  — Obdebb  — Powksb  of 
Coubt. 

In  the  absence  of  evidence  that  the  facta 
stated  in  a  proposed  order  are  true,  it  cannot 
be  held  that  the  court  was  in  error  in  tefasing  to 
file  it 

(Ed.  Note. — For  other  cases,  see  Motions, 
Cent.  Dig.  {  67 ;   Dec.  Dig.  «^!56(1).) 

27.  Tbial  $=>304  —  Conduct  of  Jubt  —  lu- 
FBOPEB  Conduct— Secbbt  Ballot. 

It  is  not  improper  conduct  for  a  juryman 
to  remark  to  the  jury  that  he  had  blends  on 
both  sides,  and  therefore  wanted  the  ballot  to 
be  secret,  where  it  did  not  appear  that  the 
verdict  was  in  any  way  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  St  725-727 ;   Dec.  Dig.  «=»304.] 

28.  Appeal  and  Ebbob  «e9837(7)  —  Mattbm 
Reviewable — Speculation. 

Where  error  is  assigned  to  the  refusal  of  a 
new  trial  because  the  jury  received  material  com- 
munications, the  exact  character  of  which  was 
unknown  to  the  appellants,  the  conrt  on  appeal 
could  not  review  the  order,  since  review  would 
necessarily  be  based  on  speculation. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=>837(7).] 

29.  Tbial  c=w344    Impeachmbnt  of  Vkbdici 
—Evidence  of  Jubobs. 

The  verdict  of  the  jury  cannot  be  impeadt- 
ed  by  affidavits  or  evidence  of  the  Jurors  that 
there  was  a  mistake  of  fact  entering  into  the 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  813;    Dec.  Dig.  iS=>344.] 

Appeal  from  District  Court,  EI  Paao  Goon- 
ty ;  Dan  M.  Jackson,  Judse. 
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Action  by  Josephine  Crosby  and  aUiera 
against  B.  B.  Stevens  and  otbet&  Judc- 
ment  for  defendants,  and  plalntUts  aiipeaL 
Affirmed. 

See,  also,  186  S.  W.  62. 

M.  W.  Stanton,  D.  Storms,  and  McBroom 
A  Scott,  all  of  sn  Paso,  for  appellants.  T.  3l 
FalTcy,  Millard  Patterson,  J.  A.  Budtler,  and 
V.  C.  Moore,  all  of  Bl  Paso,  for  appellees. 

HARPBR,  C.  J.  Appellants  fautltnted  this 
sntt  In  the  form  of  trespass  to  try  title  to 
fbe  lands  described  In  their  trial  i>etltlons; 
also  pleaded  that  they  have  title  by  the 
statntes  of  limitations  of  8,  S,  and  10  years. 
Appellees  answered  by  pleas  of  not  grullty, 
general  denial,  and  by  cross-action  and  plea 
In  reconvention.  Interpose  the  statutory  form 
of  trespass  to  try  title,  and  also  assert  title 
by  ylrtne  of  the  6  and  10  year  statntes 
of  limitation.  In  other  words,  appellants 
seek  to  establish  the  boundary  line  between 
that  portion,  described  by  metes  and  bounds, 
of  a  tract  of  land  known  as  the  Ascarate 
grant  claimed  by  them  and  that  portion  of  a 
tract,  also  described  by  metes  and  bounds, 
known  as  the  Ysleta  grant,  claimed  by  appel- 
lees, and  It  was  agreed  that  the  record  title 
to  the  lands  was  In  the  parties  asserting  it, 
if,  In  fact,  shown  to  be  situated  within  the 
limits  of  said  grants. 

In  order  that  we  may  definitely  define  the 
question  to  be  determined  in  this  suit,  It  is 
thought  advisable  to.  In  a  way,  detail  the 
history  of  the  two  tracts  of  land.    The  Leg- 
islature of  Texas  in  1854  (Sp.  Acts  6th  Leg. 
c.  30)  passed  the  following  act: 
"An    act  to  reUnqnish  to   the  inhabitants  of 
Ysleta,  in  XU  Paso  county,  a  certain  tract  of 
land  adjoisinf  the  town  tract  now  held  and 
owned  by  said  Inhabitants. 

"Whereas,  by  a  change  in  the  (diannel  'of  the 
Rio  Gmude,  in  the  year  eighteen  hundred  and 
thirty-one  or  thirty-two,  the  citizens  of  the  town 
of  Xaleta  were  deprived  of  a  large  portion  of 
the  grant  of  land  made  to  them  by  the  govern- 
ment of  Spain,  and  a  portion  of  the  town  tract 
belonging  to  the  inhabitants,  of  Cinecue  was  left' 
on  the  east  side  of  the  Rio  Grande,  therefore, 

"Section  1.  Be  it  enacted  by  the  Legislature  of 
the  state  of  Tesas,  that  the  state  of  Texas  here- 
by relinqnishes  to  the  inhabitants  of  the  town  of 
Ysleta,  in  the  conntjr  of  El  Paso,  all  the  right 
which  is  now  vested  in  the  state  to  the  traet 
of  land  lying  on  the  east  aide  of  the  Bio  Grande, 
aiwve  the  town  tract  of  Ysleta,  wtiich  formerly 
belonged  to  the  said  inhabitants  of  Cinecue,  com- 
mencing at  the  northwest  comer  of  the  town 
tract  of  Yalets  on  the  Bio  Grande;  th«ioe  np 
■aid  river  with  its  meandera  to  the  point  where 
the  Rio  Grande  and  the  Bio  Vi^o  separate; 
thence  down  the  east  bank  of  the  Rio  Viejo,  to 
the  southwert  comer  of  survey  number  twelve, 
located  in  the  name  of  T.  H.  Dugan;  thence 
north  with  the  east  line  of  said  survey  to  where 
it  crosses  the  nortiiern  line  of  the  Cinecue  tract ; 
thence  east  with  the  north  line  of  the  Cinecue 
tract,  to  the  northwest  comer  of  the  Ysleta  tract ; 
thenoe  along  said  line  to  the  place  of  beginning, 
sapposed  to  contain  alwnt  two  leagues. 

"Sec.  2.  This  act  shall  not  be  construed  so  as 
to  aifect  any  vested  right  now  held  to  said  tract 
by  any  person  whatever. 

"Sec  8.  TIm  Commissioner  of  the  General 
Land  Office  is  hereby  required  to  issue  »  patent. 


in  the  name  of  the  inhabitants  of  Ysleta.  to  tl(e 
tract  of  land  described  in  the  first  section  of  this 
act,  provided  there  is  no  evidence  of  conflicting 
claims  on  record  in  the  General  Land  Office. 

"Sea  4.  nils  act  shall  take  effect  and  be  in 
force  from  and  after  its  psiwnge. 

"Approved,  January  81,  1864." 

In  1868  the  following  act  was  passed  (Acts 
7th  Leg.  c.  120): 

"An  act  to  relinquish  the  right  of  the  state  to 
certain  lands  therein  named. 

"Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas,  that  the  state  of  Texas 
hoeby  telinqaishes  bU  right  and  intQ<e8t  in  the 
following  described  lands,  to  the  original  gran- 
tees thereof,  their  heirs,  and  legal  assigns,  to 
wit:  In  the  countv  of  El  Paso  •  •  •  4.  To 
Juan  and  Jadnto  Ascarate,  three  leagues  of  land, 
colled  'EI  Rancho  de  Ascarate.' 

"Sec.  2.  That  it  shaU  be  the  duty  of  the  sevei^ 
al  claimants  to  the  lands  named  in  this  act,  to 
have  the  same  surveyed  by  the  district  or  county 
anrveyor  of  said  county,  whicdi  survey  shall  in 
all  respects  conform  to  the  metes  and  bounds 
designated  in  the  original  grant,  and  upon  the  re- 
turn of  the  field  notes  thereof  to  the  General 
Land  Office,  the  Commissioner  of  the  General 
Land  Office  is  hereby  authorized  and  required  to 
have  the  same  plotted  on  the  proper  map  in  his 
office,  and  issue  patents  for  the  same  in  accord- 
anoe  with  existing  laws. 

"Sec.  3.  That  the  confirmation  her«n  extended 
to  the  lands  named  in  this  act,  shall  in  no  way 
be  constmed  to  interfere  with  any  rights  which 
may  have  accrued  to  other  parties  before  the 
passage  of  this  act.  Provided,  that  nothing  in  this 
act  shall  be  so  construed  as  to  relinquish  the  right 
ot  the  state  to  any  of  the  islands  or  salt  lakes 
situated  in  the  county  named  in  this  act. 

"Sec.  4.  That  this  act  take  effect  and  be  in 
force  from  and  after  its  passage. 

"Approved,  February  11,  1858." 

These  acts  fix  the  boundary  line  between 
the  two  grants  to  be  the  east  (more  proper- 
ly north)  bank  of  tbe  Rio  Vlejo,  as  It  was  In 
1854,  the  date  that  the  -first,  the  Ysleta  grant, 
was  relinquished  or  confirmed.  The  case 
was  tried  by  Jury,  submitted  upon  special 
issues,  and  resulted  In  a  verdict  and  Judg- 
ment for  defendants,  from  which  this  appeal 
Is  perfected. 

The  opinion  In  a  former  appear  of  thla 
case  la  reported  In  166  S.  W.  62,  and  to 
which  we  refer  for  matters  of  detail  in  the 
statement  of  the  case  not  contained  herein. 
We  take  up  the  assignments  in  the  order 
which  seems  most  appropriate. 

Appellants'  ninth  assignment  raises  tbe  fol- 
lowing questions: 

"(a)  The  judgment  and  verdict  are  erroneous, 
because  without  evidence  to  support  them;  (b) 
are  against  the  weight  and  overwhelming  pre- 
ponderance of  the  evidence ;  (c)  and  is  the  result 
of  prejudice  and  passion ;  (d)  or  other  improper 
motive  of  tbe  jury ;  (e)  and  in  any  event  the  re- 
sult of  a  total  disregard  by  the  jury  of  the  evi- 
dence introduced  in  tbe  cause;  (f)  that  tbe 
banks  of  the  Rio  Viejo  were  fixed  by  original 
surveys;  (g)  established  by  resurveys  made  by 
engineers  acting  for  both  plaintiffs  and  defend- 
ants; (h)  that  the  northerly  and  easterly  line 
Of  boundary  of  the  survey  of  defendants,  as 
described  in  the  pleadings,  oonld  not  have  been 
located  at  the  north  bank  of  the  Rio  Viejo,  as  it 
was  located  in  1854 ;  {i)  the  effect  and  probative 
force  of  maps,  plats,  field  notes  and  elevations 
attached  to  pleadings ;  (j)  that  the  line  was  es- 
tabliahed  by  unambiguous  calls  for  certain  known 
and  established  natural  and  artificial  objects; 
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(k)  tbe  probative  valae  of  the  t«8timony  of  non- 
expert witnesses,  etc.    Rule  29." 

But  after  mature  deliberation,  we  bare 
concluded  that  It  was  Intended  to  simply 
raise  the  question  presented  In  the  next  two 
assignments. 

[1 , 2]  The  tenth  Is  that  the  court  erred  In 
submitting  special  issue  No.  1,  because  there 
Is  no  evidence  to  warrant  the  court  In  giv- 
ing it  The  eleventh  is  that  the  finding  of 
the  Jury  in  response  to  issue  No.  2  is  wholly 
without  evidence  to  support  It.  laanee  1  and 
2,  as  submitted  by  the  court  and  the  answers 
hereto,  are  as  follows: 

"First.  Do  you  find  from  tbe  preponderance  of 
the  evidence  tliat  all  of  the  land  described  In  the 
plaintiSs'  third  amended  original  petition  Gied 
herein  on  May  3,  1015,  in  connection  with  their 
trial  amendment  is  northerly  of  the  north  banlc 
of  the  Kio  Viejo,  as  it  was  in  18547  Answer 
yes  or  no.    Answer:   No. 

"If  you  have  answered  the  foregoing  questian 
No.  1  in  the  negative,  then,  bat  not  otherwisek 
the  coart  submits  for  your  determination  this 
additional  gueation: 

"Second.  Do  you  find  from  the  preponderance 
of  the  evidence  that  any  part  of  the  land  sned 
for  and  described  in  the  plaintiffs'  third  amended 
original  petition,  filed  herein  on  May  8, 1816,  in 
connection  with  their  trial  amendment,  lies 
northerly  of  the  north  bank  of  the  Kio  Viejo. 
as  it  was  in  1854?    Answer:   No." 

These  issues  do  not  require  the  Jury  to 
determine  and  fix  the  exact  location  of  the 
east  or  northerly  beak  of  the  Rio  Viejo,  as 
It  was  in  1854,  except  in  a  negative  way,  that 
Is,  by  the  findings,  they  have  determined  that 
the  lands  sued  for,  being  described  by  metes 
and  bounds  in  plaintiffs'  petition,  are  not 
north  of  the  said  bank ;  therefore  it  amounts 
to  a  finding  that  'the  lands  described  are  not 
In  tbe  Ascarate  grant,  and,  not  being  in  the 
said  grant,  must  of  necessity  be  in  the  Ysleta 
grant  Tbe  plaintiff  had  the  burden  of  es- 
tablishing that  the  lands  described  by  them 
were  in  the  Ascarate  grant  by  a  preponder- 
ance of  the  evidence,  for  by  so  doing  alone 
could  they  obtain  a  verdict  and  Judgment  as 
against  the  defendants,  so  necessarily  this 
question  had  to  be  submitted,  even  though 
the  defendants  introduced  no  evidence,  for 
it  was  within  the  province  of  the  Jury  to  dis- 
card all  of  plaintiff's  evidence,  if  from  it 
they  could  not  determine  that  the  lands  sued 
for  were  In  the  Ascarate;  so  It  follows  that 
the  court  did  not  err  in  submitting  the  is- 
sues. 

[81  This,  then,  brings  ns  to  the  question 
raised  by  the  eleventh:  "Is  there  any  fevl- 
dence  to  support  the  finding?"  And  we  an- 
swer in  the  atfirmative.  Tbe  mass  <^  maps 
and  plats  in  the  record  are  of  no  value  in 
determining  the  exact  location  of  the  east  or 
northerly  bank  of  the  Bio  Viejo  upon  the 
ground,  except  in  so  far  as  it  be  proven  by 
witness  who  nm  tbe  lines,  or  who  were  pres- 
ent and  witnessed  the  work  of  running  the 
lines,  that  the  calls  for  course  and  distance, 
which  are  the  basis  of  the  maps  or  plats, 
actually  on  the  ground,  rea<4ied  the  bank  in 
-dispute.    And  since  ail  these  maps  are  (com- 


pared with  1854)  of  reoeat  make,  tlie^  an 
<mly  of  valne  to  the  extent  that  they  noay  be 
vertfled  by  witnesses  as  correctly  locating 
the  bank  of  the  Rio  Viejo  at  the  time  fixed 
by  the  Legislature,  1894.  Eqiedally  is  this 
true  in  view  of  tlie  fact  that  many  witnesses 
testified  (and  it  seems  to  be  conceded)  tbat 
there  were  many  old  river  beds  across  tbe 
land  in  controversy.  As  we  understand  the 
contentions  of  the  parties,  the  lands  de- 
scribed by  the  plaintiffs  lie  south  of  tbe 
points  of  tbe  foothills,  and  tbat  described  by 
tbe  defendants  between  the  south  line  fixed 
by  plaintiffs  and  the  p<^nts  of  tbe  foothills, 
which  (points)  defendants  claim  compose  the 
east  or  northerly  bank  of  tbe  Rio  Viejo  as 
it  was  in  1854.  And  these  points  of  foot- 
bills  are  found  to  be  the  dividing  line  be- 
tween the  surveys  by  tbe  verdict  of  tbe  Jury. 
Is  there,  then,  any  evidence  to  support  this 
finding? 

[4]  The  surveyors  who  made  the  maps  and 
plats  introduced  In  evidence  by  defendants 
testified  that  they  made  the  surveys  upon 
the  ground  In  accordance  with  the  field  notes 
contained  in .  defendants'  cross-action ;  that 
the  calls  for  course  and  distance  reached  the 
points  of  these  foothills  as  shown  upon  the 
maps,  and  that  there  was  a  well-defined  old 
river  bed  there  of  which  the  points  of  foot- 
bills  formed  the  north  bank.  And  other  wit- 
nesses testified  that  they  were  present  when 
some  of  these  surveys  were  made  and  sub- 
stantially corroborated  tbe  surveyors.  Again, 
several  witnesses  testified  to  being  80  to  85 
years  of  age ;  that  they  were  born  in  Tsleta 
or  Socorro;  that  they  remembered  tbe  time 
the  river  changed;  and  that  it  ran  against 
the  foothills,  beginning  at  about  the  north- 
west corner  of  the  lands  cooteoded  for  by 
defendants. 

Parker  Bumham,  who  testified  that  be 
came  to  Bl  Paso  In  1859,  a  stage  driver  for 
the  Butterfield  Overland  roate,  described  In 
detail  the  point  where  the  river  first  ran 
against  the  foothills,  and  how  It  ran,  etc. 
It  could  serve  no  good  purpose  to  quote  this 
evidence  at  loigth,  so  we  refrain  from  doing 
BO,  but  from  what  has  been  quoted.  It  shows 
that  there  is  abundant  evidence  In  the  rec- 
ord to  support  tbe  finding  by  the  Jury. 

[<]  Appellants  conteed  that  the  verdict  is 
ndt  based  upon  the  evidence,  because,  by  tbe 
field  notes  of  defendants,  acres  of  land  are 
upon  tbe  mesa.  This  may  be  so,  bat  witnesa- 
es  have  testiOed  both  ways,  and  we  are  not 
here  authorized  to  determine  the  question. 

[6]  If  we  understand,  appellants  contend 
f urtber  that  by  the  Tays'  survey  and  map  of 
Yrieta  tract,  Eobank's  survey,  and  map  and 
deeds  made  to  different  parties  by  tbe  town 
of  Tsleta,  the  line  has.  been  fixed.  The  an- 
^swer  is  that  Kabank  and  lays  and  tbe  mayor 
and  other  Ofladals  of  Ysleta  could  have  made 
a  mistake  as  well  as  any  other,  as  to  tbe  ex- 
act location  of  the  bank  of  the  Rio  Viejo,  con- 
tended tor,  atid  if  tbe  town  deed  did  not  ex- 
tend tbe  lines  In  the  Harris  tract  tor  In- 
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stance,  to  0>»  iKnrth  line  o£  the  grant,  Ifc 
might  be  evidence  of  the  location  of  the  bono- 
dary  llae,  but  not  c<Htelu8lTe  proof,  and  tbera 
la  no  attennotby  apvftUants  tolnyokethe  rule 
of  estoppeL 

LU  We  adept  the  last  above  obaervatloiia  Is 
overruling  tike  eighteenth  assignment,  which 
urges  that  the  trial  ooort  erred  in  giving  spe- 
cial diarge  No.  2,  at  the  request  of  defend- 
ants, which  reads: 

"That  though  yoa  mav  believe  from  the  evi- 
dence that  when  Tays'  deed,  introduced  In  evi- 
dence, and  the  Tays  map,  was  made,  the  town 
of  Ysleta  and  J.  W.  Tays  believed  that  the  Rio 
Viejo  was  along  tlie  line  called  for  in  the  Tayi' 
deed,  if  you  further  bdi«ve  from  the  evidence 
that  the  Rio  Viejo  waa  in  fact  north  of  said 
course  mentioned  In  the  Tays  deed,  you  are 
charged  that  sueh  mistake  should  not  affect 
you  in  your  findings  as  to  the  location  of  the 
north  bank  of  the  Rio  Yi^." 

This  charge  was  notupmi  the  welgbt  of 
the  evidence,  but  left  the  jury  to  find  from 
the  evidence  adduced  upon  the  Instant  trial 
whether,  in  fact,  there  had  been  a  mistake, 
and,  if  so.  It  could  not  change  the  location  of 
the  Bio  Vlelo. 

[t]  The  twelfth  Is  that  the  court  erred  In 
refusing  to  subotli}  for  plalatUt  41ie  foUow- 
ing  special  Instroction: 

"In  determining  issues  1,  2,  and  3,  you  would 
not  be  warranted  by  the  evidence  in  this  cause 
in  finding  that  the  north  bank  of  the  Rio  Viejo 
as  It  existed  on  the  ground  in  the  year  1854 
waa  located  en  the  north  line  of  the  property  in 
controversy  and  above  the  bank  or  foothills,  as 
shown  by  the  undisputed  evidence  in  this  cause." 

It  is  apparent  tbi^t  tbe  sutNulesion  ot  sucb 
a  charge  would  have  nullifled  the  issues  sub- 
mitted. As  held  above,  the  undisputed  evi- 
dence does  not  show  t)iat  any  lands  upon 
top  of  the  foothills  were  included  in  tbe  de- 
scription contained  in  appellees'  answer. 

[9J  The  trial  court  did  sot  err  in  giving 
special  charge  No.  8,  as  urged  in  tbe  thir- 
teenth, fourteenth,  sixteenth,  and  seven- 
teentb  assignments.    The  charge  is: 

"You  are  diarged  that  if  you  believe  from  the 
evidence  that  in  the  year  1864,  and  prior  to  that 
time  the  east  lAsk  or  northeast  bank  of  the  Rio 
Viejo  was  at  the  north  line  of  the  tract  claimed 
by  defendants  in  this  cause,  any  change  that 
may  have  occurred  in  the  line  of  the  north  bank 
of  tbe  Rio  Viejo  after  that  time,  or  after  the 
dme  of  its  separation  fl«m  the  Rio  Viejo,  would 
be  entirely  Immateriad." 

Because  it  simply  directed  the  minds  of  the 
Jury  to  the  Issue  in  the  case — the  location  of 
the  rtrer  In  1864 — and  left  them  free  to  de- 
termine It.         ' 

[It]  The  fifteenth  assignment  Is: 
"The  court  erred  in  entering  said  judg- 
ment upon  the  ffiotion  of  defendants  and  finding 
of  tbe  joiy,  as  act  foitli  in  that-  portion  of'  t&e 
judgment  describing  tbe  land  as  in  the  Xsleta 
grant  Xo.  2:  (a)  For  tbe  reason  that  same  is 
not  based  upon  the  findings  of  the  jury ;  (b)  be- 
cause tbe  conrt'is  not  warranted  in  makitlg  said 
recitals  or  fiudingv  of  fact ;  (c)  and  because  it  is 
a  physical  impossibilitji  that  all  of  the  land  in 
the  description  set  forth  in  the  judgment  is  in 
fact  situated  within  the'  boundary  or  Ysleta 
grant  No.  2;  (d)  that  said  findings  and  judg- 
ment are  net  siippojrtfd  b^  th«'  eytdence,'  foiv  the 
reasons  stated  m  yie  piotiQu'  lot  ,new  trial  here- 
tofore adopted.*" 


Tb6  proposttloD  nrged  la  that  It  appean 
that  It  was  a  physical  Impos^billty  for  all 
of  the  lands  described  hi  tiie  pleadings  ot 
plaintiffs  to  be  within  the  Xsleta  grant  No.  2. 
This  pn^KKtition  is  disposed  of  by  the  obser- 
vations tinder  ttte  tenth  and  eleventh  assign- 
ments. It  was  the  dtity  of  the  court  under 
the  findings,  to  enter  a  final  judgment 
[11]  The  nineteenth  assignment  is: 
'T%e  court  erred  in  giving  to  the  jury,  upon 
request  of  defendants,  special  instriiction  No.  4, 
of  defendants,  whereby  the  court  instructed  the 
jury  that,  'You  arc  instructed  that  the  land  in 
controversy  in  this  cause  is  the  parcel  lying  be- 
tween the  line  described  in  plaintiffs'  third 
amended  original  petition,  itt  connection  with 
their  trial  amendment  filed  in  this  cause  ,  on 
May  28,  1915,  and  tbe  north  line  of  the  lahd 
described  and  daimed  by  defendants  In  their  third 
amended  original  answer  in  this  cause,'  for  the 
reason  tbat  same  is  a  repetition  of  the  geaenU 
charge  of  the  court,  as,  to  the  land  in  contro- 
versy, and  tends  to  place  undue  stress  upon  Pie 
fact  as  to  what  is  the  land  in  controversy,  and 
tbOB  lead  the  jury  to  beiievet  aodec  ocottentions 
of  the  defendants  made  in  this  cause,  and  evi- 
dence introduced,  that  it  is  necessary  that  plain- 
tiffs prove  what  is  known  ss  the  'red  line'  to 
be  the  4iorth  bank  of  the  old  river,  and  the  exact 
location  of  same,  in  order  to  recover  lia  said 
cause." 

We  fail  to  see  how  the  court  could,  by  any- 
number  of  repetitions,  lay  undue  stress  up* 
on  the  fact  of  what  tbe  land  in  OQutroveray 
la,  so  as  to  in  any  wajr  Influenoe  the  jury  in 
their  findings  as  to  a  boundary  Mas,  It  says 
nothing  about  a  "red  line,"  ot  anji<  Use,  is 
fact.  Tbe  instructions  left  the  Jury  to  find 
tbat  the  boundary  lloa  was  where  plaintifts 
claimed  it  to  be,  or  anywhere  noctb  of  there ; 
therefore  left  tbe  jury  to  determine  "wbethee 
plaintiff  should  recover  all,  or  a  part;  or 
none,  of  the  lands  sued  for.  and  the  charge  In 
no  way  Indicates  what  their  findings  should 
be.  But  suppose  it  did  give  nndua  prom- 
inence to  the  red  Use;  tbat  is  the  line  to 
which  plaintiffs  claim  and  the  defendants 
repudiate;  for  that  reason  it  could  ia  no  way 
affect  the  plaintiffs'  cause. 

[12]  By  assignments  20,  21,  22,, and  23.  the 
appellBnts  urge  tbat  the  court  erred  in  re- 
fusing to 'submit  the  special  Issues  request- 
ed by  appellants,  upon  the  questicm  of  the 
1'0-year  statute  of  limitations.  Tbe  only 
special  Issue '  requested  by  plaintiffs  to  sup- 
port the  assignments  is  as  follows:  ' 

"You  are  further  instructed  that  article  56t5 
of  the  Revised  Statubea  of  TBxas  poovides  that: 
'Any  person  who  has  the  right  of  action  for  the 
recovery  of  any  lands,  tenements,  or  heredita- 
ments against  another  having  peaceable  and  ad- 
verse possession  thereof,  cultivating,  using  or  en- 
joying the  same,  shall  institute  his  suit  there- 
for within  ten  years  after  his  cause  of  action' 
accmes  and  not  thereafter.'  Yon  are  also  fur- 
ther instructed  that  tbe  possession  of  a  coteu- 
ont  in  law  inures.to  tbe  benefit  of  and  is  in  law 
the  possession  of  his  cotenant  or  cotenants. 

"fon  are  further  instructed  in  this  connection 
tbat  If  you  find  from  the  prepeaderance  of  the 
evidence  that  C.  S.  Babbett,  for  himself  and 
cotenants  of  the  Ascarate  grant,  was  In  peace- 
able, continuous,  and  adverse  possession  of  the 
land  tn  controversy,  claiming  to  the  boundaries 
of  tbe  said  grant,  as  s^iown  by  the  patent  intro- 
duced in  eiridence  before  yov^;  cultivating,  using, 
and  enjoying  the  said  land  and  claiming  to  own 
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the  same  for  tile  period  of  10  yean  befon  the 
6th  day  of  July,  1909,  the  date  of  filing  suit, 
and  that  the  laind  in  controversy  ia  situated  in 
the  boundaries  of  the  Ascarate  grant,  as  shown 
by  the  patent,  then  and  in  that  event  the  plain- 
tiff would  be  entitled  to  recover  the  said  land, 
even  though  you  may  have  found,  under  the  i»- 
sues  submitted  to  you  in  the  general  charge,  that 
the  defendants  had  theretofore  acquired  title  by 
limitations  to  the  land  in  controversy,  prior  to 
1898,  and  in  this  connection  the  court  submits 
for  your  determination  the  following  additimal 
special  issue: 

"Do  you  find  from  the  preponderance  of  the 
evidence  that  tibe  said  C.  S.  Babbett  was  in  pos- 
session of  the  land  as  hereinbefore  instructed 
for  a  period  of  10  years  after  the  year  1897, 
and  prior  to  tEe  6th  day  of  July,  1908?" 

This  ccmstltates  a  general  special  charge, 
and  calls  for  a  general  verdict.  As  such,  It 
would  have  been  impnqiMr  to  give  it  H.,  T. 
O.  Ry.  V.  Klncheloe,  56  Tex.  Civ.  App.  123, 
119  S.  W.  905.  Moore  v.  Plerson,  100  Tex. 
114,  94  S.  W.  U32 ;  Id.,  93  S.  W.  1007. 

[IS]  But  If  the  latter  portion  of  the  (duurge 
is  a  proper  special  issue  in  form,  there  la  no 
positive  evidence  In  this  record  that  we  can 
find,  and  counsel  have  dted  none,  that  Bab- 
bitt was  occupying  the  land  for  ttie  joint 
owners  of  the  Ascarate,  and  If  he  were  not, 
any  limitation  that  may  have  accrued  to  him 
would  not  Inure  to  the  benefit  of  audi,  unless 
he,  by  deed,  conveyed  his  right  so  acquired 
to  them.  This  haa  not  been  done,  so  far  as 
this  record  discloees.  The  pleadings  of  the 
substituted  plaintiffs  recite  that  they  have 
acquired  all  of  Babbitt's  interest  In  the  As- 
carate grant,  hut  says  nothing  of  any  In- 
terest in  the  Ysleta  grant,  where  the  Jury 
now  find  the  land  sonj^t  to  be  recovered  by 
limitation  Is  situated;  so,  if  It  was  not  In 
the  Ascarate  grant,  Babbitt  and  the  other 
plaintiffs  were  not  joint  tenants. 

Assignments  21,  22,  and  23,  being  to  the 
same  ^ect,  are  overruled  for  the  same  rea- 
sons. 

[14]  The  twenty-fourth  Is  that  the  court 
erred  In  Inserting  In  the  judgment — 
"that  it  was  the  conclusion  of  the  court,  not 
only  from  the  findings  of  the  jury,  but  from  all 
the  evidence,  that  defendants  were  entitled  to 
recover." 

This  assignment  Is  f<dlowed  by  several, 
propositions,  but  they  all  seem  to  be  directed 
to  the  same  point,  viz.,  that  article  1985, 
Etev.  Civ.  Stat  1911,  does  not  authorize  the 
trial  coart  to  make  findings  of  foot  In  addi- 
tion to  those  made  by  the  jury.  This  statute 
provides  that: 

"Upon  appeal  *  *  *  an  issue  not  submitted 
and  not  requested  by  a  party  to  the  cause,  shall 
be  deemed  as  found  by  the  court  in  audi  man- 
ner as  to  support  the  judgment :  provided,  there 
b«  evidence  to  sustain  such  a  finding." 

So  it  is  apparent  that  it  was  not  necessary 
for  the  court  to  enter  the  words  complained 
of  in  Its  judgntent,  for  It  (the  judgment)  to 
be  a  final  disposition  of  the  Issues  not  sub- 
mitted, unless  same  were  requested;  bnt  in 
this  connection,  api)ellants  urge  that  the  is- 
sue ot  limitation  of  10  years  was  requested 
to  be  submitted ;  therefore  the  court  was  not 


anthorlRd  to  make  this  ftodlng  In  its  jvdg- 
mmt  As  hdd  nnder  the  next  preceding  as- 
signments, the  trtal  oonrt  did  not  err  In  re- 
fusing the  disrge  requested,  bedmse:  First, 
It  was  not  In  proper  form  for  submissloo  of  a 
special  issue ;  and,  second,  the  fsets  did  not 
justify  the  snbmlsslon  of  the  issue. 

[IB]  By  <»e  ot  the  propositions  under  this 
asslgnm^it  it  is  suggested  that  other  issues 
were  not  submitted,  though  requested.  If  so, 
the-  refosal  of  the  court  to  submit  these  other 
issues  should  be  presented  to  this  oonrt  by 
proper  assignments  of  error,  complaining  of 
such  refusal,  accompanied  1^  proper  bills  of 
exception,  showing  timely  and  proper  applica- 
tion to  the  oonrt  for  the  submission  of  such 
issues.  Ins,  Ca  v.  Shearman,  17  Tex.  Civ. 
App.  456,  4S  S.  W.  990;  Moore  y.  Plerson, 
100  Tex.  U3,  91  S.  W.  11S2. 

[11,17]  Hie  twoity-fifth: 

"The  trial  court  erred  In  overruling  the 
amended  motion  for  a  new  trial  and  in  arrest 
of  judgment  presenting  issues  of  fact  as  to  mis- 
conduct of  the  jury,  and  other  issues  of  fact, 
and  by  holding  that  it  was  not  necessary  In  law 
for  defendants  by  contest  or  answer  to  tender 
issues  upon  said  motkm." 

It  is  news  to  as  that  alleg&tiaiis  of  fact  in 
a  motion  for  a  new  trial,  snnwrted  by  affi- 
davit, must  be  answered  and  denied,  or  be 
taken  as  confessed,  and  require  the  court 
to  grant  the  motion.  Anyway,  we  have  care- 
fully read  the  motion  for  a  new  trial,  and 
conclude  that  if  all  the  matters  alleged  and 
supported  by  affidavits  were  admitted  to  be 
true,  the  trial  court  did  not  err  In  ovemillng 
the  motion  upon  thoee  grounds.  And  coun- 
sel have  not  referred  us  to  any  testimony 
taken  by  the  court  in  relation  to  the  facta 
alleged  not  sui>ported  by  affidavit  nieref  ore, 
it  will  be  presumed  that  the  court  did  not  err 
in  overruling  motion. 
[II]  Hie  twenty-sixth  Is  as  follows: 
"It  appearing  from  the  undisputed  evidence 
that  the  trial  judge  became  exceedingly  ill  be- 
fore completing  the  hearing  and  passing  upon 
the  amended  motions  for  a  new  trial,  filed  in 
said  cause  by  plaintiffs,  and  that  such  illness 
constitutes  in  uiw  an  unavoidable  accident  or 
casualty,  for  which  plaintiffs  were  not  respon- 
sible and  could  not  avoid  In  the  exercise  of  the 
highest  diligence ;  that  by  reason  of  such  illness 
the  trial  judge  or  court  was  unable  to  consider 
intelligently  and  pass  upon  the  motions  of  plain- 
tiffs for  a  new  trial  and  in  arrest  of  judgment 
by  hearing  a  fuU  presentation  of  same — the  ap- 
pellate coort  abould  therefore  reverse  and  re- 
mand said  <»use  for  a  new  trial,  as  fully  appears 
from  plaintiffs'  bills  of  exceptions,  approved  and 
filed  m  said  cause." 

The  record  shows  that  the  motion  was  con- 
sidered and  overruled;  that  by  the  Judge's 
bill  of  exceptions  he  admits  he  was  taken  HI, 
but  there  is  no  admission  or  proof  that  he 
was  too  111  to  Intelligently  pass  upon  the  mo- 
tion. In  the  absence  of  both  we  will  presume 
that  the  trial  judge  was,  even  though  sick, 
stUl  possessed  of  a  fair  degree  of  intelli- 
gence, and  that  he  exercised  it  in  this  In- 
stance. 

[II]  The  twenty-seventh,  twenty-eighth, 
and  twenty-ninth  assignment  charge  error  In 
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excluding;. the  testimony  of  certain  witnesses 
concerning  the  possession  of  the  lands  claim- 
ed by  defendants,  In  fact,  upon  the  Issue  as 
to  whether  the  defendants  had  title  to  the 
lands  claimed  by  them  by  virtue  of  the  10 
years'  occupancy.  Since  the  Jury  have  found 
that  the  lands  claimed  by  defendants  were 
not  on  the  Ascarate  grant,  the  question  of 
the  limitation  title  of  defendants  Is  immate- 
rial. 

The  thirtieth  assigns  as  error  the  fact  that 
the  court  submitted  charges  upon  the  ques- 
tion of  limitation  In  favor  of  defendants, 
and  1b  overruled  for  the  reason  given  next 
atwve 

[20,21]  The  first  and  second  assignments 
charge  that  the  verdict  and  Judgment  are 
void  because  one  Juror  was  excused  by  the 
court,  and  the  verdict  was  not  signed  by  all 
of  the  remaining  Jurors.  The  court's  bill 
of  exceptions  recites  tliat  during  the  trial 
of  the  case  between  the  adjournment  on  Sat- 
urday and  time  to  convene  on  Monday  morn- 
ing, he  had  been  Informed  that  the  Juror  in 
question  was  sick  and  unable  to  further  sit 
in  the  case;  that  he  told  the  counsel  for 
both  sides  what  he  liad  lieard  before  re- 
suming trial  on  Monday  morning.  Different 
remarks  by  counsel  for  both  sides  are  re- 
cited as  liavlng  been  made  in  tlie  presence 
of  the  court,  but  finally  one  counsel  for  each 
plaintlfl  and  defendant  said,  "We'll  leave 
it  to  the  court"  The  court  then  remarked 
that,  U  left  to  him,  he  would  excuse  the 
Juror,  which  was  done,  and  the  trial  proceed- 
ed with  11  Jurors  for  several  days.  The 
cause  wast  submitted  upon  special  Issues. 
The  verdict  was  returned  into  court  signed 
only  by  the  foreman.  It  was  read  aloud  in 
open  court  Appellants'  coonsel  then  and 
there  stated  that  he  would  then  malie  no 
statement  with  reference  to  the  verdict  The 
court  then  asked  the  Jury,  "So  say  you  all 
of  you?"  to  which  inquiry  they  assented, 
and  thereupon  the  verdict  of  the  Jury  was 
received  and  the  U.  Jurors  discharged.  The 
record  further  reveals  that  the  first  time 
any  objection  was  made  to  the  fact  that  all 
the  Jurors  had  not  signed  the  verdict  was 
upon  written  objection  to  appellees'  motion 
ta  enter  Judgment  for  them  upon  the  ver- 
dict rendered.  Tills  c<Ki8titutea  oimsent  iq;h 
on  tbe  part  of  appellants  for  the  verdict  to 
l>e  returned  signed  as  it  wa& 

Article  6214,  Revised  Statutes  of  19U, 
reads: 

"The  Jury  in  the  district  ooorts  shall  be  com* 
posed  of  twelve  men;  but  the  parties  may  by 
consent  agree,  in  a  particular  case,  to  try  with 
a  leaa  nvmber." 

Since  the  parties  agreed  to  try  the  case 
wltli  less  than  12  Jurymen,  the  11  agreed  up- 
on constitutes  a  legal  and  complete  Jury.  In 
s-ach  cases,  aU  that  is  required  is  that  the 
verdict  be  signed  by  the  foreman.  Lumber 
Co.  V.  Hancock,  TO  Tex.  315,  T  S.  W.  724; 
Gray  v.  Freeman,  i7  Tex.  Civ.  App.  666,  84 

8.  w.  lua 


111]  Bnt  tf  we  ai«  In  «rret  in  holding  that 
lAe  acts  and  statements  of  ainpellants  in  open 
court  amount  to  an  agreement  to  excuse  tlie 
Juryman,  no  exception  was  talcen  to  the  fact 
that  only  one  had  signed  It,  before  Otey  weze 
dlscliarged,  when,  if  there  had  been,  tlxe  coort 
could  have  had  them  all  sign  It  l^e  appel- 
lant Is  not  now  In  a  positioa  to  complain. 
Qoanah  Ry.  Co.  v.  Jones  Lbr.  Co.,  178  S.  W. 
8B1;  DwUap  v.  Ray  wood  CL  &  M.  Co.,  43 
Tex.  Civ.  App.  269,  »5  S.  W.  44. 

[23]  Besides,  all  the  members  of  the  Jury 
declared  the  verdict  to  be  the  one  agreed  to 
by  th«Da,  and  in  audi  case,  the  formality  of 
signing  is  waived.  Northern  Padflc  Ry.  Co. 
V.  UUn,  168  U.  S.  271,  16  Sup.  Ct  840,  89 
I/.  Ed.  977. 

'  [24, 21]  The  third  and  fonrtb  are  that  the 
court  erred  in  refusing  to  enter  up  an  order 
which  was  prepared  l^  appellants,  following 
his  act  in  excusing  the  Juror,  whidi  ledtes 
that  the  Juror  was  excased  on  account  of  ill- 
ness— the  proposition  I>eing  that  the  order 
was  approved  by  the  court,  placed  in  the 
hands  of  the  derk,  and  afterwards  with- 
drawn by  the  court;  that  U  had,  by  the  act 
of  approval  and  placing  in  the  hands  of  the 
clerk,  become  a  part  of  the  record,  and  could 
not  be  set  aside  except  upon  motion  filed  for 
that  purpose.  The  facts  enumerated  in  Qie 
observations  under  the  foregoing  assignments 
copied  from  the  bill  of  exceptions  prepared 
by  the  court  in  relation  to  the  same  matter 
show  that  there  was  no  Jndldal  determina- 
tion of  the  question  of  illness  of  the  Juror; 
that  there  was  no  evidence  taken  to  deter- 
mine whether  the  Juror  Was  sick  or  not  i><it 
as  stated  above,  the  facts  show  that  he  was 
excused  by  consent  of  the  counsel  for  the 
parties  plaintifTs  and  defendants,  wldtout 
any  Investigation  In  open  court.  This  lielng 
true,  the  court  could  not  properly  enter  an 
order  determining  that  the  Juror  was  sick, 
and  if  the  order  had  been  entered,  the  court 
having  control  over  his  orders  during  the 
term,  could  revoke  same  upon  his  own  mo- 
tion. Raley  v.  Sweeney,  24  Tex.  Civ.  App^ 
620,  60  S.  W.  673. 

[2E]  There  is  no  contention  upon  the  part 
of  appellants  that  the  facts  stated  in  the  or- 
der were  true,  but  on  the  other  hand,  the 
statements  of  fact  contained  in  the  bill  of 
exceptions — not  controverted  by  appellants — 
above  quoted,  show  that  the  court  did  not  ex- 
cuse the  Juror  on  account  of  illness  Judicial- 
ly determined,  but  t>ecause  of  the  agreement 
of  the  parties,  expressed  in  open  court  in 
the  presence  of  the  court  It  was  therefore 
not  error  to  direct  the  clerk  not  to  enter  the 
order.  The  record  does  not  show  that  the 
fact  recited  in  tlie  proposed  order.  "The 
witness  was  excuse<d  on  account  of  sickness," 
was  true,  and  appellants  do  not  cite  us  to 
any  evidence. 

[27]  Fifth  and  sixth: 

"The  court  erred  in  not  granting  motion  for 
new  trial  on  acconnt  of  ndaoondoct  of  the  jury." 
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'  The  acts  cfaarged  to  Ik  misconduct  are 
Hiat  one  of  tlie  jnrors,  after  tibey  bad  re- 
tired to  consiAer  their  -verdict,  stated  to  the 
others  that  he  bad  friends  among  tiie  pUUn- 
ttflli  and  friends  nmonK  the  defendants,  and 
therenpon  suggested  and  obtained  an  agree- 
ment from  aB  the  other  10  Jnrors  that  none 
of  them  should  state  how  any  of  the  Jurors 
had  voted,  nor  tww  they  bad  obtained  a  ver- 
dict ;  should  keep  the  proceedlDg  secret,  etc. 
There  is  no  attempt  to  show  tliat  the  Jury 
arrived  at  a  verdict  in  any  way  improper, 
and,  as  to  keeping  secret  the  vote  taken, 
this  must  necessarily  be  disclosed  wbeo  the 
verdict  was  rendered. 

[M]  The  seventh  is  that  tbe  court  should 
have  granted  a  new  trial  because  tbe  }ury, 
after  Tetirlng  to  consider  their  verdict,  re- 
ceived material  commTiulcationB  and  evl- 
deace,  the  exact  character  of  which  is  un- 
known to  plaintifTs,  "etc."  If  tbe  plaintiffs 
do  not  know  the  exact  character  of  the  com- 
munications, how  do  they  know  that  they 
were  material,  and  bow  could  we  tell  wheth- 
er communications  were  made,  and,  if  made, 
that  they  were  material  and  likely  influenced 
the  verdict,  unless  we  bring  to  bear  upon  the 
question  our  telepathic  powers?  Tbe  tel- 
epathic powers  of  the  members  of  this  court 
are  wonderfully  and  fearfully  developed, 
and  no  doubt  we  could,  had  we  been  inform- 
ed that  tbe  Jury  were  out,  at  the  proper 
time,  so  that  we  oould  have  bad  direct  men- 
tal communication  with  them,  have  reached 
them  and  have  made  the  discovery,  but  at 
this  late  date,  it  taxes  our  powers  too  great- 
ly to  undertake  it,  and  we  refuse. 

lit}  The  eighth  complains  that  in  support 
of  their  motion  for  a  new  trial  they  offered 
to  prove  by  the  Jurors  that  there  had  been 
a  mistake  of  fact  by  the  Jurors  in  render- 
ing their  verdict.  Verdicts  of  Juries  in  civil 
cases  cannot  be  impeached  by  aflldavits  or 
testimony  of  tbe  Jurors  themselves.  Ball- 
way  Co.  V.  Ricketts,  96  Tes.  71,  70  S.  W. 
315.  Especially  must  this  rule  apply  to  In- 
stances such  as  presented  here.  After  the 
Jurymen  had  been  discharged  from  service, 
so  counsel  would  have  them  testify,  they 
discovered  that  a  mistake  of  fact  had  been 
made — ^bow  was  it  discovered?  From  evi- 
dence or  argument  of  counsel  heard  out  of 
court?  It  must  have  been  by  reason  of  one 
or  tbe  other  or  both,  for  by  propositions  and 
argument  it  Is  revealed  that  the  matter 
sought  to  be  proven  by  them  was  that  they 
did  not  intend  to  find  the  line  to  be  upon 
top  of  the  mesa.  That  was  a  disputed  ques- 
tion of  fact,  evidenced  both  ways ;  and,  as  we 
view  the  record,  there  is  ample  evidence  to 
support  the  finding  of  the  Jury,  as  made. 
If  Jurymen  were  permitted  to  Impeach  their 
verdicts  In  this  way,  few  cases  would  be  end- 
ed with  one  verdict  of  a  Jury. 

Finding  no  error  in  the  record,  the  assign- 
ments of  error  are  overruled,  and  the  cause 
affirmed. 


SPENCBK  et  «I.  v.  TKIPPLBTT.    (No.  949.) 

(Court  of  Civil  Appeals  ot  Texas.     Amarillo. 
March  22,  1916.) 

AljrEBATION    OF    iNSTBUMSinS    l3=»9    —    BiLLS 

AND  Notes  «=a378  —  Detacuino  Annexed 

NOTK— "Altebation." 

Wiwre  a  note  aa  made  was  attadied  with- 
oat  line  or  perforatjon  to  a  conditional  con- 
tract for  the  sale  of  certain  ^oods,  its  subse- 
quent detachment  and  negotiation  was  auch  an 
alteration  as  to  make  it  absolutely  void,  even  in 
the  hands  of  an  innocent  pnvehaser  for  value. 

[Ed.  Nots.— Fqr  «ttMr  cues,  we»  Alteration  ol  la- 
strumentg,  Cent  Dig.  {|  47-SS ;  Dec.  Dig.  €=99:  Bills 
and  Notes,  Cent.  Dts.  M  9K-4I92:   Dec.  Dig.  ^stSii. 

For  otber  deflnltlons,  see  Words  and  PliraM*. 
First  and  Second  Series,  Altaratlon.l 

Appeal  from  Hoyd  C^onnty  Ckmtt;  E.  P. 
Thompson,  Judge. 

Action  by  A.  Q.  Spencer  and  othera  against 
T.  B.  Trlpplett.  Judgment  for  defendant, 
and  plaintiffs  appeal.    Affirmed. 

A.  P.  McKlnnon,  of  Floydada,  for  appel- 
lants. T.  F.  Houghton,  of  Floydada,  for  ap- 
pellee 

HALIa,  J.  October  2,  1914,  appellee  gave 
the  Acme  Sales  Company  an  order  for  cer- 
tain merchandise  to  be  shipped  to  talm  at 
Floydada,  Tex.  These  goods  were  to  be  scM 
under  certain  conditions  and  in  a  certain 
manner.  The  Acme  Sales  CkMnpany  guaran- 
teed to  ship  69  days  prior  to  the  close  of  the 
contract  166  f  onntaln  pens  to  appellee,  to  be 
sold  in  accordance  with  the  terms  of  a  cer- 
tain contest  for  a  piano.  Tbe  Acme  Com- 
pany agreed  to  take  back,  at  the  end  of  the 
60-day  contest,  all  of  the  pens  remaining  un- 
sold, and  to  refund  appellee  at  the  amount 
of  f  1.S0  for  each  pen  remaining  nnsold.  Tbia 
order  and  the  undertaking  on  tbe  i>art  of 
the  Acme  Company  were  printed  upon  the 
same  sheet  of  paper  with  a  note,  signed  by 
appellee,  for  (265.  These  Instruments  were 
not  separated  by  a  perforated  or  other  line. 
Before  the  maturity  of  tbe  note  or  any  in- 
stallment thereof  the  note  was  detached  from 
the  contract  and  transfetreA  to  one  E.  E. 
Pinter,  who  to  torn  sold  and  transferred  it 
for  a  valuable  consideration  to  the  appel- 
lants, before  maturity,  and  without  notice  of 
any  defense.  Tba  note,  when  construed  In 
connection  With  the  remalndM'  of  the  con- 
tract, was  not  negetleble  This  salt  was  filed 
to  collect  the  note. 

Among  other  deftnses,  appellant  «et  up  a 
failure  of  consideration  in  that  the  pens 
were  never  Bhipped  by  the  Aeme  Company 
nor  received  by  Mm,  to  which  appellants 
replied  that  they  had  no  knowledge  of  any 
such  agreement  on  the  part  of  the  Acme 
Company  or  any  other  person.  The  order 
and  guaranty  were  at  the  time  of  their  ex- 
ecution a  part  of  the  note,  and  the  detach- 
ment of  the  note  from  tbe  other  instnunents 
was  such  aa  alteration  as  changed  tbe  lia- 
bility of  appellee  In  a.  material  respect  and 
rendered  the  note  invalid  in  tl\e  Jiands  of 
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even  an  tanocent  pnrchaaer.  Wben  the  note 
was  wpaniled  ft«m  Um  contract  and  guar- 
anty, It  was  no  lonsci  Uw  undertaking  of 
appellee,  and  the  flitthorlties  are  practically 
unanlmoas  In  liolding  tbe  note  wider  wcuiL 
(drcDuurtxinceB  absolnteljr  Told.  Stephens  r. 
DsTls,  86  Temt  271,  2  S.  W.  382;  Law  t. 
Crawford,  67  Mo.  App.  180;  Price  y.  Tall- 
man,  1  N.  J.  Law,  447;  Scofleld  r.  Ford,  56 
Iowa,  870,  9  N.  W.  308 ;  Tate  v.  Fletcher,  77 
Ind.  102;  Bodcford  t.  McGee,  16  S.  D.  606, 
94  K.  W.  eOS.  61  L.  R.  A.  38S,  103  Am.  St. 

R9-719- 

Hie  Jadgment  Is  affirmed. 


PBIDQBN  V.  OOOK  et  al.     (No.  834B.)» 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Wortn. 

March  11, 1916     SeLearing  Denied 

AprU  8,  1916.) 

1.  Tbiai.  *s>811— Cohduct  or  Jxtet— MiscoK- 
nucT  or  Jdbob. 

Daring   deliberations   as    to   alleged    false 

representations  the  statement  of  one  juror  to 
the  others  of  his  knowledge  of  a  "bogus  check 
law,"  as  bearing  npon  tbe  deliberatioiis,  which 
statement  probaUr  inflaenced  the  jnry,  is 
conduct  necessitating  reversal. 

[Ed-  Not*.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  789;  Dec.  Dig.  «=s>311.] 

2.  Deeds  €=s>25— "QniTCLAnr." 

'Whether  a  deed  is  a  quitclaim  or  not  de- 
pends upon  the  intent  of  the  parties  appearing 
from  the  face  of  tbe  instrument,  the  use  of  the 
word  "quitclaim"  not  being  absolutely  decisive. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  49;    Dec.  Dig.  «8=»25.] 

3.  Deeds  ^ssK  —  "QunciAMi"  —  Intbhzior 
or  Fabties. 

If  it  appears  from  tbe  language  of  a  deed 
that  it  was  intended  to  convey  the  land  itself, 
rather  than  such  title  as  the  grantor  had,  it  is 
not  a  "quitclaim"  deed. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  49;   Dec.  Dig.  «=»25. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Quitclaim.] 

4.  Deeds  «=»100 '-Quitclaim— Evidhnce. 

The  terms  of  the  deed,  tbe  adequacy  of  the 
price  or  other  circumstances,  are  admissible  to 
show  whether  the  purchaser  bought  the  land  or 
merely  the  chance  of  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  289,  280,  588-600;   Dee.  Dig.  «a»109.] 

5.  Dbkds  «=e»120— Title  CokvEted. 

A  deed  conveying  "just  such  title  as  was  re- 
ceived from  the  said  trustees"  by  a  certain  deed, 
held  to  bind  the  grantor  to  convey  the  same 
character  of  title  as  that  possessed  by  the  trus- 
tees. 

lEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S(  375-393,  401,  ,407-412,  416^54;  Dea 
Dig.  <S=»120.I 

6.  Apfeai.  and  Ebbob  $=>  1069(1)— HabuI£SS 
Ebbob— Not  Affectino  Result. 

Where  the  case  it  one  calling  for  a  peremp- 
tor7  tastmetion  in  favor  of  appellee,  misOMi- 
dact  of  a  Juror  is  harmless. 

[Ed.  Note.— Fbr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4136;  Dea  Dig.  «=> 
KXJOffl.l 

Appeal  from  District  Court,  Wichita  Coun- 
ty ;    E.  ,W.  Nicholson,  Judge. 

Action  by  &trs.  Anne  Andrews  and  others 


against  R.  H.  Cook  and  others.  From  a  Jadf- 
ment  tsx  R.  H.  Cook  and  another  acalnet  <> 
oodefend&nt,  Cbarle«  Pridgen,  he  appeals. 
Afilrmed. 

T.  R.  Boone,  of  Widdta  Falls,  tor  appel- 
lant Carrigan,  Montgomery  &  Britain,  of 
Wichita  Falls,  for  appellees. 

BUCK,  J.  On  February  16,  1914,  Mrs. 
Anne  Andrews  and  her  two  children,  W.  E. 
Andrews  and  Mary  Andrews,  the  latter  a 
minor,  all  of  McLennan  county,  filed  suit  in 
the  district  court  of  Wichita  county  in  th" 
form  of  trespass  to  try  title  against  R.  H. 
Cook,  W.  J.  Sheldon,  Charles  Pridgen,  J.  E. 
Meadows,  and  D.  T.  Cross,  all  of  whom  were 
alleged  tq  reside  in  Wichita  county,  alleg- 
ing that  plaintiffs,  Mrs.  Andrews  as  the  sur- 
viving wife,  and  the  other  plaintiffs,  as  the 
children,  were  tbe  sole  heirs  at  law  of  J. 
B.  Andrews,  deceased.  That  on  or  about 
July  7,  1910,  plaintiffs  .were  lawfully  seised, 
and  holding  and  claiming  the  same  in  fee 
simple,  of  lot  21,  block  64,  In  the  town  of 
Blectra,  Wichita  county.  The  petition  con- 
tained tbe  usual  allegations  In  trespass  to 
try  title  suits  of  unlawful  entry,  eta,  on  the 
part  of  defendants. 

Defendants  R.  H.  Cook  and  W.  J.  Sheldon 
In  their  answer  alleged  that  they  bought  the 
lot  from  defendant  Pridgen  and  that  Pridgen 
represented  to  them  that  he  owned  and  held 
same  under  a  perfect  title.  That  pending 
the  negotiation  of  sale,  Cook  and  Sheldon 
discovered  that  the  record  disclosed  that  the 
title  to  said  lot  had  been  conveyed  by  W.  H. 
Wiseman  et  al.,  trustees,  to  one  J.  B.  An- 
drews, and  that  Pridgen  had  purchased  the 
lot  from  one  J.  B.  Anderson.  That  they  in- 
quired of  Pridgen  how  it  happened  that  they 
held  title  to  the  lot  through  a  deed  from  J. 
B.  Anderson,  while  the  record  disclosed  that 
the  deed  from  tbe  trustees  had  been  made 
to  J.  B.  Andrews.  That  Pridgen  explained 
such  apparent  discrepancy  by  saying  that  he 
bad  talked  to  one  Sol  Williams  who,  as  the 
promoter  of  the  sale  by  the  trustees  afore- 
said, was  more  familiar  than  any  other  per- 
son with  all  the  details  of  said  sale,  and 
that  said  Williams  stated  to  him  (Pridgen) 
that  the  recording  by  the  county  clerk  of 
Wichita  county  of  the  name  of  tbe  vendee 
to  said  lot  was  the  mistake  of  tbe  trustees 
and  that  said  record  should  have  shown  the 
name  of  said  vendee  as  J.  B.  Anderson,  who 
was  really  the  man  .who  had  bought  salcl 
lot  and  was  entitled  to  own  the  same.  That 
these  two  defendants  had  no  reason  to  doubt 
the  accuracy  and  truthfulness  of  the  state- 
ment alleged  to  have  been  made  by  Pridgen 
to  them,  but  accepted  and  relied  upon  it  as 
true.  He  further  agreed  to  convey,  to  said 
Cook  and  Sheldon  a  good  title,  such  a  title 
as  was  received  from  the  trustees  of  the  town 
of  Electra,  to  wit,  W.  H.  Wiseman.  Geo.  Mc- 
Daniel,  and  G.  P.  Brunton.    They  further  al- 
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teged  that  at  tiie  time  this  r^resentatlon 
was  made  by  Pridgeh  to  them  tbey  knew  that 
the  three  tritstees  had  owned  a  good  title  to 
the  lot  In  controversy  and  that  they  (Coote 
and  Sheldon)  relied  upon  the  representations 
made  by  Prldgcsn,  paid  to  said  Pridgen  the 
sum  of  $500  in  cash,  and  agreed  to  convey 
and  deliver  to  him  an  undivided  one-half  in- 
terest in  a  brick  wall  which  they  agreed  to 
build  on  the  south  line  of  said  lot.  Defend- 
ants further  pleaded  that  since  the  filing  of 
this  suit  they  had  become  satisfied  that  plain- 
tiffs owned  and  were  entitled  to  the  exclusive 
possession  of  said  lot,  and  that  they  felt  con- 
strained to  purchase  the  same  from  plaintiffs 
at  whatever  price  they  might  be  able  to  se- 
cure it  They  further  alleged  that  the  rep- 
resentations made  by  Prldgen  .were  untrue  at 
the  time  they  were  made  and  were  falsely 
and  fraudulently  made  by  said  Prldgen  for 
the  sole  purpose  of  inducing  the  defendants 
Cook  and  Sheldon  to  purchase  said  lot,  and 
tttat  at  the  time  said  Prldgen  made  said 
statements  he  knew  that  be  did  not  own  a 
good,  or  even  merchantable,  title  to  said  lot, 
and  also  knew  that  said  Sol  Williams  had 
never  made  to  him  the  statements  claimed. 

Charles  Prldgen,  In  answer  to  Cook's  and 
Sheldon's  plea  over,  denied  the  several  alle- 
gations as  to  fraud  and  as  to  representation 
made,  and  alleged  that  In  good  faith  he  had 
bought  the  lot  from  one  J.  B.  Anderson  and 
wife  and  paid  a  valuable  consideration  there- 
for on  or  about  July  1, 1910.  That  Cook  and 
Sheldon  were  fully  aware  of  all  the  facts 
and  circumstances  relative  to  his  (Pridgen's) 
title,  but  in  spite  of  said  facts  they  accepted 
same,  and  therefore  were  estopped  to  claim 
any  right  over  and  against  him  (Prldgen). 

The  case  was  submitted  to  a  jury  on  spe- 
cial issues,  and  the  Jury  found  as  follows: 
(1)  That  Charles  F.  Prldgen  did  make  false 
representations  to  defendant  Cook  and  Shel- 
don ia  regard  to  the  title  of  the  lot  in  con- 
troversy ;  (2)  that  Cook  and  Sheldon  did  not 
purchase  the  lot  in  controversy  from  C.  F. 
Prldgen,  taking  the  risk  of  the  tiUe;  (3)  that 
tlie  reasonable  value  of  the  undivided  one- 
half  interest  in  the  wall  mentioned  in  de- 
fendants Cook's  and  Sheldon's  pleading  was 
fl75. 

It  having  been  admitted  by  all  parties  de- 
fendant, who  were  In  court,  that  plaintiffs 
were  entitled  to  judgment  for  the  title  and 
possession  of  the  lot  involved,  Judgment  was 
rendered  on  the  verdict  of  the  Jury  In  favor 
of  the  plaintiffs  against  all  parties  defend- 
ant for  the  land  sued  for,  and  for  costs,  and 
judgment  was  rendered  in  favor  of  Cook  and 
Sheldon  and  against  Charles  F.  Prldgen  for 
the  sum  of  $675.    Defendant  Prldgen  appeals. 

The  evidence  shows  that  the  title  to  the 
lots  in  Electra  was  vested  in  the  three  trus- 
tees hereinbefore  named,  and  that  a  public 
sale  was  conducted  by  Sol  Williams,  and 
tliat  the  lots,  some  1,800,  were  sold  to  va- 
rious persons.  One  was  purchased  by  J.  B. 
Andrewa,  who  lived  near- the  town  of  La- 


grange on  a  farm.  Prldgen  tesdiled  tliat 
some  three  or  four  years  before  the  trial  he 
examined  the  record  and  found  that  title  to 
this  lot  was  in  J.  B.  Andrews,  and  that  he 
addressed  a  letter  to  J.  B.  Andrews  at  La- 
grange, Tex.,  offering  to  buy  the  lot  at  a 
stated  price;  that  in  about  three  .weeks  he 
received  a  letter  from  J.  B.  Anderson,  or 
rather  from  Ms  wife,  Mrs.  Bva  Anderson,  at 
Spokane,  Wash.,  saying  that  her  husband  was 
out  on  a  cattle  ranch  some  disfanoe  from 
Spokane,  and  that  when  he  came  In  she  was 
satisfied  he  would  take  the  price  offered  for 
the  lot  That  later  he  (Prldgen)  sent  a  deed 
to  Anderson,  which  was  duly  executed  by  An- 
derson and  his  wife  and  returned  with  draft 
attached  for  some  $57.  Prldgen  denied  mak- 
ing any  false  representations  to  defendants 
Cook  and  Sheldon,  and  testified  that  at  the 
time  of  the  sale  be  told  them,  or  rather  told 
Cook,  with  whom  be  claims  to  liave  had  all 
the  conversations  relating  to  the  lot,  nothing 
as  to  the  character  of  his  title;  that  Cook 
offered  to  give  him  $500  for  the  lot  and  a 
one-half  Interest  In  the  brick  wall,  and  that 
he  accepted  said  offer,  furnishing  an  abstract 
of  title.    He  further  testified: 

"I  never  did  mention  that  lot  to  Sheldon  in 
any  shape  or  form,  nor  he  to  me  at  do  time  nor 
place,  and  the  first  time  that  Bob  Cock  ever 
said  anything  to  me  about  it  it  seema  that  be 
borrowed  some  money  on  that  lot.  If  I  remem- 
ber aright  it  was  about  a  year  after  this  trade 
was  made  he  struck  me  in  town.  He  said,  'That 
lot  belonged  to  J.  B.  Andrews;'  I  said,  'Yoo 
had  an  abstract;'  he  said,  'Yes.'  He  asked 
mk  what  I  knew  about  it  I  told  him  all  that  I 
knew  about  it  was  what  Sol  Williams  told  me. 
After  I  got  this  deed,  I  brought  it  up  here  to 
put  on  record  and  Walter  Beed  called  my  atten- 
tion to  the  discrepancy  In  it  and  I  caUed  Sol 
Williams  up  at  Ft.  Worth  and  asked  him  about 
it;  there  were  records  of  those  deeds  up  there 
in  bad  shape.  I  called  Sol  up.  I  asked  him 
who  it  belonged  to.  When  he  answered  the 
phone  he  was  in  the  Elks'  poolroom,  so  he  said. 
So  I  said.  The  records  here  show  that  it  be- 
longed to  Mr.  Andrews,  and  I  have  a  deed  from 
Anderson.'  He  said,  'It  is  a  technical  error; 
I  have  got  an  interesting  game  of  pool  on  here 
and  after  this  game  of  pool  is  over  I  will  look 
it  up  and  write  you.*" 

Prldgen  claimed  that  he  never  received 
any  further  communication  from  S<ri  Wil- 
liams, but  that  some  eight  or  ten  months 
after  this  conversation  he  went  down  to  Sol 
Williams'  office  and  with  the  stenographer 
looked  over  the  books. 

The  testimony  of  other  witnesses  discloses 
the  fiaot  that  J.  B.  Anderson  was  the  rail- 
road agent  at  Lagrange  some  time  prior  to 
1910,  and  that,  perhaps  on  account  of  bad 
health,  he  left  Lagrange  and  went  to  Wash- 
ington, where,  after  the  execution  of  this 
deed,  be  died;  that  J.  B.  Andrews  was  a 
farmer  living  some  miles  out  of  Lagrange, 
but  that  at  the  time  of  the  Prldgen  letter 
he  was  dead,  and  that  Anderson  had  moved 
to  Washington.  Thl^  sltuatian  explains  per- 
haps how  the  letter,  it  addressed  to  Andrews, 
was  forwarded  and  delivered  to  Anderson. 

II]  Appellant's  first  assignment  at  error 
complains  that  the  r«rdlct  ot  th«  Jury  was 
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Influenced  by  their  oonsiderlog  matter  out 
of  the  record  and  by  their  receiving  In  the 
Jury  room  and  from  other  sources  than  the 
court,  instructions  as  to  the  law  of  the  case. 
It  aiipeeTB  that  during  the  deliberation  of  the 
jury  and  after  they  had  Inquired  of  the  court 
as  to  whether  or  not  they  could  assunie  that 
a  false  act  of  conveyance  was  a  false  rep- 
resentation, and  while  the  }ury  were  divided 
as  to  whether  or  not  Pridgen  had  made  any 
false  representations  to  Cook  and  Sheldon, 
one  of  the  Jurors  stated  to  the  others  that  he 
had  read  what  is  known  as  "the  bogus  check 
law,"  and  that  from  the  terms  of  said  law,  as 
laterpreted  by  him,  he  was  satisfied  and 
had  become  convinced  that  the  defendant 
Pridgen  should  be  held  to  have  made  the 
false  representation  in  regard  to  the  title  to 
the  lot  Without  going  Into  further  details 
as  to  this  matter,  It  may  be  said  In  passing 
that  the  investigation  made  while  the  motion 
for  new  trial  .was  pendUtg,  and  tmder  the  di- 
rection of  the  court,  to  our  ndnds  discloses 
the  tact  that  In  all  probability  the  ]ary  were 
improperly  Influenced  and  misled  by  the  in- 
jection of  this  foreign  matter,  and  unless 
the  admitted  facts  would  have  justified  the 
trial  court  In  giving  peremptory  instructions 
in  favor  of  Cook  and  Sheldon  as  against 
Pridgen,  the  conduct  of  the  Jury  aforemen- 
tioned would  require  a  reversal.  But  Inas- 
much as  we  have  concluded  that  the  case  is 
one  that  calls  for  a  peremptory  Instruction, 
the  error  becomes  harmless. 

The  deed  from  Pridgen  to  Cook  and  Shel- 
don Is  as  follows: 

"Chas.  Pridgen  et  ux.  to  E.  H.  Cook.  Dated— 
Oct  5,  1911.  Filed— Oct  26,  1911,  at  8:37  a. 
m.  Recorded— Dec.  14,  1911,  at  9:00  a.  m.  In 
Book  59,  page  118,  Deed  Records  of  Wichita 
County,  Texas.  Consideration— ^SOO.OO  and 
one-bait  interest  in  a  brick  wall  to  be  built  on 
the  south  line  of  said  lot  by  R.  H.  Cook  and  W. 
J.  Sheldon  to  us  paid  in  cash,  the  receipt  of 
which  is  hereby  acknowledged. 

"Conveys  unto  R.  H.  Cook  and  W.  J.  Shel- 
don of  the  county  of  Wichita,  state  of  Texas, 
said  lot  more  particnlarl;  described  as  follows, 
to  wit:  Lot  21  in  block  64  of  the  town  of  £lee- 
tra,  Wichita  county,  Texas,  according  to  the 
•recorded  plat  of  said  town,  together  with  all 
the  rights  and  appurtenances  thereto  belonging 
or  in  anywise  appertaining,  said  lot  herebycon- 
veyed  beinc  the  same  conveyed  by  H.  W.  Wise- 
man, Geo.  McDaniel  and  J.  P.  Brunton,  trustees 
of  the  town  of  Electra,  said  deed  being  recorded 
in  the  deed  records  of  Wichita  county,  Texas, 
to  which  deed  and  its  record  reference  is  made 
for  a  more  accurate  description. 

"To  have  and  to  hold  the  above-described 
premises  together  with  all  the  rights  and  appur- 
tenances thereto  in  any  wise  belonging  unto  the 
said  R.  H.  Cook  and  W.  J.  Sheldon  just  such 
title  as  was  received  from  the  said  trustees  of 
the  town  of  Electra  as  aforesaid. 

"Witness  our  liands  this  5tb  day  of  October, 
A.  J>.  3911.  Chas.  Pridgen, 

"Maude  Pridgen." 

Tlie  deed  was  acknowledged  in  due  form. 

[2,  3]  In  Ills  pleadings  Pridgen  alleged  that 
Cook  and  Sheldon  wene  fully  aware  of  all 
the  facts  and  drcumstances  relative  to  his 
title  to  said  lot,  but  that  in  spite  of  said 
facta  they  accepted  said  title,  and  therefore 


were  estopped  from  cUlmthg  afty  right  tm-: 
der  and  against  him  (Prigden).  While  per- 
haps the  pleader  did  not  happily  express  him' 
self  BO  as  to  convey  his  intended  meaning, 
yet  it  seems  from  the  oral  argument,  as 
well  as  tliat  contained  in  appellant's  brief, 
that  the  claim  Intended  tb  be  presented  by 
Pridgen  was  that  the  deed  from  him  to  Cook 
and  Sheldon  was,  and  was  intended  to  be, 
only  a  quitclaim  deed  oonveying  emdi  title  as 
he  (Pridgen)  had,  and  that  Cook  and  Sheldon 
knew  the  facts  with  reference  to  the  title 
held  by  him  (Pridgen),  and  accepted  the  deed 
as  oonveying  only  Pridgen's  chance  of  tltlei 
We  cannot  so  construe  the  deed.  Whether  a 
deed  is  a  qnltciaim  or  not  depeids  upon  the 
Intent  of  the  parties  making  it  appear  from 
the  face  of  the  Instrument;  the  use  of  the 
word  "quitclaim"  not  being  absolutely  de- 
cisive of  the  character  of  the  deed.  8  R.  C. 
Ik  p.  926,  6.  If  It  appears  from  the  language 
of  the  deed  that  the  Intention  was  to  con- 
vey the  land  itself,  rather  than  such  title  or 
chance  of  title  as  the  grantor  might  have, 
it  Is  not  a  quitclaim  deed.  Garrett  v.  Chris- 
topher, 14  Tex.  453,'  12  8.  W.  9T,  16  Am.  St 
Rep.  850;  Tram.  Lbr.  Co.  v.  Hancock,  70  Tex. 
312,  7  S.  W.  724;  Laughltn  v.  Tips,  8  Tex. 
Civ.  App.  649,  28  S.  W.  661;  Barroum  v. 
Culmell,  90  Tex.  93,  37  S.  W.  318. 

[4]  The  terms  of  the  deed,  the  adequacy 
of  the  price,  or  other  circumstances,  are  ad- 
missible to  show  whether  the  purchaser 
bought  the  land  or  merely  the  chance  of 
title.  Cnrleton  v.  Lombaidl,  81  Tex.  355,  16 
S.  W.  1081 ;  Thorn  v.  Newsome,  64  Tex.  161. 
53  Am.  Rep.  747. 

[I]  It  is  apparent  from  the  recitations  of 
the  deed  under  consideration  that  Pridgen  in- 
tended to  convey  to  Cook  and  SheldMi  not 
only  suc)i  title  as  he  possessed  at  the  time  of 
the  CMiveyance,  but  such  title  as  the  trustees 
of  the  town  of  Electra  held  and  conveyed 
and  therefore  such  title  as  J.  B.  Andrews  re- 
ceived, and  such  title  as  was  inherited  by 
plaintiffs  from  J.  B.  Andrews.  It  was  agreed 
in  open  court,  as  set  out  in  the  statement  of 
facts,  that  the  plaintiffs  were  the  owners 
by  and  through  mesne  conveyances  of  the  lot 
In  controversy,  receiving  said  title  through  a 
regular  chain  from  the  state.  It  was  further 
agreed  by  all  parties  that  the  Judgment 
should  be  affirmed  as  to  plaintiffs.  Since 
Pridgen  covenanted  to  convey  the  title  as 
held  by  the  trustees  of  the  town  of  Electra, 
and  since  he  has  agreed  that  J.  B.  Andrews, 
deceased,  acquired  a  good  title  by  reason  of 
the  deed  from  the  trustees  to  him,  and  that 
the  plaintiffs,  claiming  under  J.  B.  Andrew's 
title,  have  a  good  title,  it  follows  that  the 
warranty  in  the  deed  from  Pridgen  to  Cook 
and  Sheldon  binds  the  grantor  to  convey  the 
same  character  of  title  as  held  by  J.  B. 
Andrews  and  the  plaintiffs. 

[I]  Therefore  the  trial  court  would  have 
been  Justified  and  should  have  peremptorily 
instmcted  the  Jury   to  find  for  (3ook  and 
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Sbeldon  against  Prldgen  for  the  purchase 
price  ot  the  lot  Both  Cook  and  Prldgen  tea- 
tlfled  that  the  consideration  paid  by  the  for- 
mer to  the  latter  for  the  lot  was  9000  and  a 
one-haU  Interest  In  the  brlch  wall.  The  testi- 
mony, as  we  understand,  la  oncontroverted 
that  the  one-half  Interest  In  the  brick  wall 
was  as  found  by  the  Jnry  of  the  veJae  of  $175. 
Therefore  It  becomes  Immaterial  aa  to  wheth- 
er any  error  Is  shown  in  the  assignment 
heretofore  mentkxied,  or  In  the  second  as- 
signment complaining  that  the  Jury  took  Into 
the  jury  room.  During  their  deliberations 
the  deposition  of  the  witness  Sol  WUUams. 

The  Judgment  of  the  trial  court  Is  hereby 
In  all  things  affirmed. 


OATTLBM?}N'S  TRUST  CO.  OF  FT. 

WORTH  et  al.  t.  PRUETT.* 

(No.  539.) 

(Court  of  Civil  ApMala  of  Texas.    Bl  Paso. 

March  9, 1016.    Rehearing  Denied 

April  6,  1916.) 

1.  COEPOBATIOKS  «=»80(10)— SUBSOBIPTION  TO 

Stock— Fbaud — Waiveb— Renewal  or  Note 

FOB  Pbice. 

"Where  a  gahscriber  to  corporate  stock,  in- 
duced thereto  by  misrepresentatiom  as  to  its  par 
value,  after  diBCOverinB  the  truth  of  the  matter, 
renewed  the  note  given  for  the  price  of  the 
stock,  he  waived  the  fraud  and  acquiesced  there- 
in, fuid  could  not  have  cancellation  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  282 ;   Dec.  Dig.  <S=80(10).] 

2.  CORFOBATIONS  4=j80flO)>— SuBSCBIPTION  TO 

Stock  —  Fraud  —  Waiveb  —  Knowledge 

— SuFFiciENCT  or  Evidence. 

In  an  action  by  a  subscriber  to  corporate 
•took,  induced  thereto  by  misreprcseutations  as 
to  its  par  value,  to  cancel  the  note  he  gave 
for  the  price,  evidence  k«M_to  show  that  plain- 
tiff, when  he  renewed  the  original  note,  not  only 
bad  sufficient  knowledge  that  the  par. value  of 
the  stock  had  been  misrepresented,  but  had  con- 
sulted with  his  attorneys,  and  told  them  the  facta, 
of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2GZ;  Dec.  Dig.  «=»80(10).] 

3.  CoBPOBATioNS  <s=)80(12)— Stjbscbiption  to 
Stock  —  Misbefbesbntatiors  —  QtncsrioR 

FOB  JUBT. 

In  such  suit,  whether  the  party  who  negoti- 
ated the  subscription  contract  with  plaintiff  rep- 
resented, that  he  was  offering  the  stock  at  par 
value,  and  that  such  value  was  $20  a  tbare, 
held  for  the  jury  under  the  evidence. 

[Fjd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  264 ;   Dec.  Dig.  <S=80(12).] 

4.  Tbial  4=3213— Rbfcsal  to  Insibuci — Un- 
contradicted Evidence. 

Where  evidence  on  an  issue  was  uncontra- 
dicted, so  that  the  matter  was  purely  a  questiou 
of  law,  the  action  of  tibe  court  after  statuig 
and  finding  the  facts  on  the  issue  and  making 
conclusions  of  law  in  favor  of  defendant,  in  re- 
fusing to  instruct  on  the  issue  as  requested  by 
defendant  was  not  erroneous. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  480;   Dec.  Dig.  «=s213.J 

6.  COBPOBATIONS    »a>6tHt)    ■—    Ibmtancb    OF 

Stock  fob  Note— Sta.tute— "Issue." 

Where  a  bank  took  a  note  for  a  subscription 
to  its  stock,  which  it  issued  in  the  subscriber's 


name,  but  retained  poasesaioB  ontfl  tiie  note 
shoald  be  paid,  apportioning  dividenda  to  the 
subscriber  from  th^  earnings  of  the  compan; 
from  the  date  of  makmg  the  certificate,  and  recoK- 
nising  the  subscriber's  proxy  to  vote  the  stodc 
as  valid,  also  sanding  him  notices  addressed  to 
him  as  a  stockholder,  there  was  no  violatioa  of 
Const  art  12,  {  6,  or  Rev.  St  1911,  art  1144, 
providing  that  no  corporation  shfdl  issue  stock 
or  bonds  except  for  money  paid,  labor  done,  or 
property  actually  receired ;  the  stock  not  having 
bean  "issued," 

lEd.  Note.— For  other  cases,  see  Gorporationa, 
Cent  Dig.  {  444 ;    Dec  Dig.  <3=>09(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue.] 

Appeal  from  District  Oourt,  PresldU>  Couh 
ty ;  W.  C.  Douglas,  Judge. 

Suit  by  O.  E.  Prnett  against  the  Cattle- 
men's Trust  Company  of  Ft  Worth  and  an- 
other. From  a  Judgment  for  t^aintlfl,  de- 
fendants appeal.  Case  reversed,  and  Judg- 
ment rendered  for  the  named  defendant 

A.  H.  Earby  and  A.  U  Gamp,  both  of  Ft 
Worth,  for  appellants.  Bektaer  &  Sntton,  of 
Marfa,  and  Lea,  McOrady  &  Thomason,  of 
El  Paso,  for  appellee. 

WALTHAIX,  J.  This  suit  was  filed  by  G 
B.  Pruett  In  the'  district  court  of  Presidio 
county,  Ofes.,  against  the  Cattlemen's  Trust 
Company  of  Bt.  Worth,  and  the  Texas  Un- 
derwriters Company,  on  the  2l8t  day  of  De- 
cember, 1914.  Plaintiff,  In  his  petition, 
sought  the  cancellation  <A  one  note  for  $3,- 
750,  dated  August  2,  1913,  payable  to  the 
Cattlemen's  Trust  Company,  which  note  plain- 
tiff alleged  had  been  renewed  on  August  2, 
1914,  on  date  of  maturity,  and  extended  to 
December  1,  1914.  He  also  sought  a  cancel- 
lation of  a  note  for  $1,2G0,  executed  by  plaln- 
tirr,  payable  to  the  Texas  Underwriters  Com- 
pany, due  August  2,  1914,  which  note  was 
also  renewed  on  August  2,  1914,  and  date  <tf 
payment  extended  to  the  1st  day  of  Decem- 
ber, 1914. 

Plaintiff  alleged  that  at  the  time  of  the 
execution  ot  the  two  notes,  he  subscribed  for 
250  shares  of  the  capital  stock  of  the  Oattle- 
men'a  Trust  Company  of  Ft  Worth;  that 
said  stock  was  evldmoed  by  certificate  No. 
220,  attached  to  the  renewal  note  for  $3,750, 
as  collateral  security  therefor.  Plaintiff  fur- 
ther alleged  that  said  notes  were  given  in 
fall  payment  of  the  200  shares  of  the  capital 
stock  of  the  Cattlemen's  Trust  Company; 
that  the  stock  was  issued  to  the  ptalnttfl*  and 
was  the  sole  consideration  tor  the  said  notes, 
by  reason  of  which  plaintiff  alleged  that  the 
consideration  for  said  notes  and  eedi  of  them 
was. Illegal,  and  that  all  of  said  acts  were 
ultra  Tires  and  contrary  to  article  12,  S  6. 
of  the  Constitution  of  the  state  of  Texas  and 
the  statutes  thereof,  waA  that  deftndante,  by 
reason  thereof,  had  perpetrated  a  fraad  up- 
on the  idarlntUF  In  Presldie  -  ooanty,  wbere 
said  notes  aisd  their  renewals  wene  executed. 
Platntlff  further  alleged  that  J.  a  Martin. 


QssFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Kar-Numberad  DlsaaU  and  Indassa 
*Appllcattmi  for  writ  of  error  pendlnc  I     ~ 
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tvlio  acted  u  flacal  agmt  In  taking  bis  aob- 
Gcriptlon  for  aald  stock  for  tbe.  purpose  ot 
gelling  him  the  said  stock,  represented  to 
blm  that  he  was  then  offering  tbe  stock  for 
sale  at  par  value,  to  wit,  |20  per  share,  and 
that  said  statemMits  were  false  and  frandn* 
lent,  In  that  the  said  stock  represented  a 
par  value  of  only  $10  per  share,  but  that  said 
gtatemoits  were  toiown  to  be  eatirel;  fraud- 
ulent by  defttidants;  tliat  said  statements 
were  material;  that  i^lntltt  relied  wholly 
upon  the  aald  stateiDents,  and  relied  and  act- 
ed thereon  entirely  in  the  several  obUgatlona 
allied  by  him.  Plaintiff  offered  to  sunroi- 
der  250  stores  of  stock  for  a  cancellation  of 
the  said  two  notes,  and  prayed  for  an  In- 
janction,  restraining  the  defendant  from 
transferring  or  otlterwise  disposing  of  the 
aald  notes. 

Eadti  of  the  defendants  filed  its  respective 
pleas  of  privilege  to  be  sued  in  Tarrant  coun- 
ty, Tex.,  both  of  which  pleas  were  submitted 
to  the  Jury  on  the  trial  of  the  case.  Plain* 
tiff  filed  ret^  to  each  of  said  ideas  of  privi- 
lege. On  Augnst  18th,  defendants  Sled  their 
original  answer,  cbnsietlng  of  a  general  de- 
nial of  the  allegations  of  the  petition  and 
specially  answered  as  fc^ilows : 

First.  Defeodants  denied  that  any  stock  In 
defendant  the  Cattlemeii's  Trust  Company 
of  Ft  Worth  has  ever  been  issued  to  plain- 
tiff, bnt  say  that  while  a  certifleate  of  260 
shares  of  such  stock  was  written  up  in  the 
name  of  plaintiff,  same  was  never  signed  of- 
ficially by  tbe  president  or  vice  isssldetat, 
and  aald  certificate  was  so  written  up  only 
for  convenience,  and  to  avoid  keecdng  an  ac- 
count with  pialntiff  on  the  books  of  defend- 
ant truat  company,  and  that  such  certificate 
of  stock  la.  now,  and  has  at  all  times  been, 
in  the  eztdosive  poeseesion  and  control  bf  de- 
fendant trust  company,  and  neither  such  cer- 
tificate of  stock,  nor  any  other  oertiScate  of 
stock  In  said  company,  by  reasoa  of  plain- 
tiff's aald  subscription  has  ever  been  ddttv- 
ered  to  or  given  into  the  possession,  control, 
or  custody  of  plaintiff. 

Second.  Defendants  alleged  that  tbe  notes 
executed  by  plaintiff  were  given  in  conneo- 
tion  with  bis  subscription  for  stock  In  the 
trust  company  and  as  a  part  of  the  same 
transaction,  and  were  given  to  evidence  the 
time  when,  and  the  terms  upon  which,  plain- 
tiff was  to  pay  for  said  stock,  and  not  la  full 
payment  therefcMr,  as  alleged,  and  were  exe- 
rated  and  delivered  upon  tbe  express  condi- 
tion and  agreement  that  said  stock  so  sub- 
scribed for  waa  not  to  be  delivered  to  plain- 
tiff nntil  said  stock  bad  been  fully  paid  for, 
In  accordance  with  said  agreement;  and  that 
defendant  trust  company  was  ready  at  any 
dme  to  deliver  said  stock  to  plaintiff  upon 
Us  iMyment  of  the  notes  executed  by  Ulm, 
by  reason  of  which  d^endants  denied  that 
the  consideration  for  aald  notes  was  or  is 
Illegal,  or  tint  there  was  any  frand  perpe- 
trated 00  rislntfff. 


Third.  Defendants  denied  all  of  th»  allega- 
tions as  to  the  rei^esentations  alleged  by 
plaintiff  as  to  the  par  value  of  the  stock,  and 
alleged  that  plaintiff  knew,  at  the  tinie  he 
subscribed  for  tbe  8to<^,  that  tbe  par  value 
of  the  same  was  $10  per  share. 

Fourth.  Defendants  further  alleged  that; 
after  having  acquired  full  knowledge  that 
the  par  value  of  the  stock  In  the  trust  com- 
pany waa  not  $20,  as  plaintiff  alleged  same 
was  represented  to  blm  at  the  time  he  sub- 
scribed for  same,  plaintiffs  and  defendants, 
on  or  about  August  2,  1914,  made  an  agree- 
ment, whereby  the  notes  originally  executed 
and  dellvared  to  defendant  trust  company, 
for  $3,760,  due  August  2,  1914,  should  be  re- 
newed, and  plaintiff  executed  in  renewal 
thereof  bis  note  for  a  like  amount,  due  De- 
cember t,  1814,  and  that  plaintiff  braosferred 
and  assigned  to  defendant  underwriters  comr 
pany,  all  dividends  accrued  or  to  accrue  De- 
cember 1,  1914,  on  the  stock  subscribed  for 
by  plaintiff  in  defendant  trust  company,  and 
that  defendant  trust  company,  as  a  party  to 
said  agreement  and  contract,  did  agree  to 
extmd,  and  did  extend,  tbe  time  of  payment 
of  plalntUTs  said  note,  by  reason  of  which 
plaintiff  ratified  Ms  said  subscription  con- 
tract and  the  notes  given  by  him  in  connec- 
tion therewith,  waiving  any  fraud  or  tnvalld- 
Ity  of  said  contract,  and  is  now  estopped  to 
seek  to  avail  himself  of  the  alleged  repre- 
sentations as  to  the  par  value  bf  said  stock. 

Plaintiff,  by  supplemental  petition,  denied 
all  the  allegations  contained  in  the  original 
answer,  and  further  alleged  that  the  notes 
were  given  in  luU  payment  for  the  250  shares 
of  stock ;  that  It  was  understood  and  agreed, 
and  the  intention  of  the  parties  was  that 
said  stock  should  become  the  property  of  the 
plaintiff.  If  his  subscription  contract  was  not 
rejected  within  20  days  as  provided,  which 
was  not  done,  but  said  stock  was  issued  as 
evidenced  by  the  said  certificate  No.  220,  and 
that  the  same  was  placed  with  and  pinned 
to  his  said  notes  as  collateral  security;  that 
defendant  trust  company,  its  officers,  agents, 
and  representatives,  have  constantly  treated 
and  recognized  plaintiff  as  a  stockholder  and 
owner  of  the  said  260  shares  of  stock — they 
sent  him  'notices  of  stockholders'  meetings, 
paid  him  dividends  on  said  stock,  and  voted 
the  same  at  stockholders'  meetings,  etc. — 
whereby  plaintiff  alleged  that  the  defendants 
are  estopped  to  claim  that  he  is  not  the  own- 
er of  said  stock  and  stockholder  in  the  com- 
pany, and  that  said  stock  has  been  issued. 

Plaintiff  further  alleged  that  If  he  is  mis- 
taken as  to  the  Issuance  of  the  stock,  then 
In  that  event  the  contract  of  subscription  be- 
tween him  and  defendants  was  unilateral  and 
without  mutual  covenant,  conditions,  agree- 
ments, and  opdons. 

After  the  evidence  on  behalf  of  Qte  plain- 
tiffs in  chief  bad  been  introduced  and  plain- 
tiff rested,  the  defendants  presented  their  mo- 
Jtion  for  an  instmcted  verdict  in  their  favor, 
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whldt  the  court  beard  and  oyerruled,  and 
defendants  excepted.  The  evidence  having 
been  heard,  the  conrt  submitted  the  case  to 
the  Jury  on  special  Issues,  and  on  the  answers 
of  the  Jury  thereto  the  court  rendered  Judg- 
ment in  favor  of  the  plalntUT,  canceling  the 
notes  described  In  the  petltl<«. 

Defendants  requested  four  special  peremp- 
tory charges;  the  first  having  reference  to 
defendant's  pleas  of  privilege,  the  second,  to 
the  issue  of  false  representattons,  the  third, 
to  the  issue  of  the  validity  of  the  notes  on  ac- 
count of  the  provision  of  the  Constitution, 
and  the  fourth,  a  general  peremptory  charge, 
which  q;>ecial  charges  were  refused  by  the 
court  Defendants  filed  exceptions  to  the 
main  cb&rge  of  the  court,  and,  same  being 
overruled,  defendants  excepted  and  preserved 
same  in  bills  of  exceptiona.  Defendants  filed 
motion  for  new  trial,  wbich  the  court  heard 
and  overruled.  Defendants  requested  find- 
logs  of  fact  and  conclusions  of  law  by  the 
court  on  the  issues  raised  by  the  pleadings  as 
to  whether  the  stock  issued  by  the  Cattle- 
men's Trust  Company  was  in  violation  of  the 
Coostitution  and  laws  of  Texas.  The  court 
filed  findings  of  fact  and  conclusions  of  law, 
and  under  the  findings  concluded  that  the 
certificate  of  stock  issued  was  not  in  con- 
travention of  the  Constitution  and  statute. 
The  court  submitted  to  the  Jury  two  issues: 
First,  did  J.  B.  Martin,  in  negotiating  for  the 
stock  subscription  ccmtract  with  plaintiff, 
represent  to  plaintiff  that  be  was  (MXering 
said  stock  for  sale  at  its  par  value,  and  that 
such  phr  value  was  $20  per  share;  and,  sec- 
ond, did  plaintiff  know,  on  or  before  August 
8,  1914  (the  date  on  which  he  agreed  with 
defendants  upon  an  extension  of  his  notes  to 
December  1,  1914),  that  the  par  value  of 
the  stock  of  the  Cattlemen's  Trust  Company 
of  Ft  Worth  was  less  than  $20  per  share? 
To  the  first  question  the  Jury  answered, 
''Yes,"  and  the  second  question  the  Jury  an- 
swered, "No." 

The  aiq;>ellants,  by  fourth  special  charge, 
requested  a  general  peremptory  instruction 
in  their  favor,  and  the  refusal  to  give  the 
charge  Is  made  the  ground  for  appellant's 
first  assignment  The  proposition  under  the 
first  assignment  is  made  that  where  an  ac- 
tion for  the  cancellation  of  a  note  is  based 
upon  alleged  false  representations  and  the 
evidence  is  uncontradicted  that  after  the  dis- 
covery of  the  falsity  of  said  representations 
and  with  full  knowledge  of, the  same,  the 
maker  (rf  the  note  renews  said  note,  he  there- 
by waives  the  alleged  fraud,  and  no  Judgment 
can  be  rendered  based  on  such  evidence,  other 
than  a  Judgment  denying  the  cancellation  of 
the  note.  The  contention  is  based  on  the  prop- 
osition'that  the  evidence  was  undisputed  that 
Pruett,  with  full  knowledge  that  $20  was  not 
the  par  value  of  tlie  stock  when  sold  to  htm, 
renewed  the  notes,  and  that  in  so  doing  he 
waived  whatever  there  was  of  fraud  in  the 
representations  as  to  par  value  b^ore  the 
renewal  of  the  notes.    Appellee,  in  his  counter 


proposition,  concedes  that  the  law  is  as  stat- 
ed by  appellant,  and  that  there  would  be 
error  in  the  court's  refusal  to  give  the  re- 
quested special  peremptory  charge,  but  ampli- 
fies appellant's  proposition,  and  further  con- 
tends that  the  law  is  that  If  a  party  original- 
ly possesses  the  right  to  set  aside  a  transae- 
tlMi  on  the  ground  of  fl-aud  to  have  the  effect 
claimed  by  apprilants,  and  to  be  a  complete 
waiver  of  the  fraud,  Pmett  must  have  ob- 
tained full  knowledge  of  all  the  material 
facts  Involved  in  the  transaction  and  become 
fully  aware  of  Its  imperfection  and  of  his 
own  rights  to  Impeach  the  transactiem  on 
account  of  the  fraud,  so  that  when  the  re- 
newal of  the  notes  Is  made  he  can,  and  by 
the  renewal  of  the  notes  does,  give  a  per- 
fectly free  consent  to  such  waiver  of  the 
fraud,  and  in  doing  so  acts  deliberately,  with 
the  intention  of  ratifying  the  voidable  trans- 
action the  evidence  so  shows,  then  Ids  con- 
firmation is  binding  on  him,  and  his  right  of 
action,  by  the  renewal  of  the  notes,  is  des- 
troyed. To  discuss  this  proposition,  we  must 
concede  that  as  alleged,  J.  B.  Martin,  on  the 
2d  day  «f  August,  1913,  for  the  purpose 
of  selling  the  shares  of  stock  to  Pruett 
wrongfully  and  fraudulently  represmted  to 
Pruett  that  he  was  then  offering  said  stock 
for  sale  at  its  par  value,  to  wit  $20  per 
share;  that  Pmett  rdied  upon  the  state- 
ments as  true;  that  the  par  value  of  the 
shares  of  stock  as  represented  was  material, 
that  is,  that  had  Pruett  known  that  the  par 
value  was  less  than  $20,  he  would  not  have 
entered  into  the  transaction;  that  at  the 
time  of  the  renewal  of  the  two  notes,  on 
August  8,  1914,  Pruett  had  not  then  acquired 
full  knowledge  that  the  par  value  of  the  stodc 
subscribed  for  was  not  $20  per  share,  and  if 
appellee's  contention  correctly  states  the  law, 
Pmett  when  he  made  the  renewal  notes, 
must  have  had  full  knowledge  of  his  rights  to 
impeach  the  former  transaction,  because  of 
the  rei>resentati(»8  as  to  the  par  value,  so  as 
to  give  free  ccnsent  and  sign  the  renewal 
notes  with  the  intention  to  ratify  the  void- 
able notes.-  C.  E3.  Pruett,  appellee,  on  the 
point  at  issue  under  this  assignment  tes- 
tified: 

"During  the  first  time  he  (Martin)  talked  to 
me  he  didn't  tell  me  the  par  value  of  tbe  stock. 
He  didn't  tell  me  this  until  the  last  day  be  talk- 
ed to  me.  He  told  me  15  or  20  minutes  I  gaea 
before  I  dosed  the  contract.  I  didn't  know  abont 
the  relative  terms  of  par  value  or  book  value  at 
that  time.     I  didn't  talk  to  anybody  about  tbe 

far  value  of  the  stock  at  that  time  or  afterward, 
first  found  out  what  the  par  value  waa  some- 
thing over  a  year  after  I  subscribed.  I  foosd 
this  out  when  the  company  sent  me  a  contract  to 
Ei);n  np,  which  was  no  part  of  the  agreement  I 
had  with  Martin.  Therefore  I  refused  to  sign  it 
I  don't  know  what  kind  of  a  contract  yon  would 
call  it,  but  1  believe  it  was  some  time  in  1914. 
It  might  have  been  loter.  Nobody  told  me  tlie 
par  value  was  not  $20.  Tbe  contract  vent 
ahead  and  stated  the  par  value  of  the  stock.  I 
had  not  learned  this  ^om  anybody  elae.  Wbes 
I  was  writing  the  company  abont  my  note  the 
first  time,  I  had  no  information  at  all  about  the 
par  value  of  the  stock.    I  £d  not  khow  what  I 
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had  paid.  I  Icnew  I  waa  oat  $6,000  worth  of 
notes.  I  had  not  talked  to  anybody  at  the  time  I 
wrote  my  first  letter.  I  didn't  know  what  the 
par  value  of  the  stock  was  at  that  time.  When 
I  siiid  that  I  had  paid  one  and  a  half  for  the 
stock,  I  didn't  knov  at  that  tim«  what  the  par 
value  was.  I  didn't  gain  the  idee  that  I  had 
paid  one  and  a  half  for  the  stock.  I  didn't  con- 
salt  anybody  about  this  transaction  prior  to  the 
time  that  I  renewed  my  note.  I  didn't  talk  to 
M.rbcidy.  I  wrote  my  letters  from-  the  bank;  I 
believe,  but  I  am  not  sure.  Previous  to  the  time 
I  signed  np  the  renewal  note,  I  didn't  talk  to 
anfbcdy  about  the  notes  or  the  stock  either. 
*  *  *  I  went  ahead  and  wrote  on  my  own 
initiative." 

Being  shown  a  letter  dated  July  24  1914 
(Exhibit  O)  Introdooed  In  evidence,  the  wit- 
ness said: 

"That  is  my  signature,  and  I  wrote  that  let- 
ter. It  was  written  on  Belcher  &  Suttonpaper. 
It  may  have  been  written  from  there.  When  I 
went  in  there  to  write  that  letter,  I  don't  re- 
member who  I  aaw,  and  don't  know  who  I  talked 
to  in  tltere  aboat  it  I  don't  rememlier  talking 
to  aiu'body  aboat  it.  I  don't  think  I  talked  to 
Mr.  Sutton  or  Mr.  Belcher  at  that  time  about 
this  transaction.  The  first  time  I  talked  to  them 
about  it  was  joat  prior  to  the  time  I  received 
that  contract  to  sign  np.  I  did  talk  to  them 
about  it  at  the  time  I  signed  up  the  renewal 
note  and  assigned  the  dividends.  The  paper  you 
now  show  me,  assigning  dividends,  is  the  con- 
tract that  I  refer  to,  and  the  signature  is  mine 
(Exhibit  H).  Before  I  signed  this  contract  I 
didn't  talk  to  anybody  about  it.  I  do  not  think 
I  talked  to  Beldier  &  Sutton  about  it  at  that 
time — not  anytliing  about  the  stock.  I  didn't 
consult  them  aa  to  whether  I  should  renew  the 
note  and  sign  this  agreement  to  transfer  the  divi- 
dends to  the  Texas  Underwriters  Company.  I 
went  ahead  and  signed.  My  intention  was  to 
carry  out  my  contract,  and  the  company  laid 
down  on  me.  When  I  wrote  the  letter  of  July 
24tb,  I  knew  all  the  facts  I  mentioned  therein 
to  be  true." 

The  letter  of  July  24,  19]  4,  referred  to, 
\ras  read,  which,  among  other  matters,  con- 
tained tbe  following  statement: 

"I  am  not  satisfied  with  this  stock  because  it 
wan  misrepresented  to  me,  in  that  I,  according  to 
tbe  statements  made,  was  not  to  pay  a  greater 
price  than  tbe  par  value  of  same,  and  in  fact 
paid  nearly  one  and  a  half." 

Beinj;  asked  what  be  meant  when  be  said 
he  bad  paid  in  fact  nearly  one  and  a  half 
more  than  par,  he  testified  as  follows: 

"He  had  heard  it  rumored  around  that  he 
kad  paid  more,  and  was  trying  to  find  out  from 
tbe  company  what  he  did  pay.  I  didn't  know 
Jiat  I  had  paid  more  than  par;  I  ioat  put  that 
a  there  to  find  out  if  I  had.  I  had  heard  it 
■nmorcd." 

Being  asked  whom  be  talked  with,  and  who 
old  him,  be  said; 

"It  was  all  over  this  country.  Everybody  that 
longht  stock  told  me  that  tbe  par  value  was  only 
'10.  I  had  heard  it,  and  it  was  common  talk 
lere  that  the  par  value  was  only  $10.  Bertie 
litcfaell  was  one  man  who  told  me  that  I  thii^ 
e  bad  paid  out  his  stock  and  gotten  his  certifi- 
ate.  I  don't  know  who  else  told  me.  I  be- 
ieve  Tom  Crosson  was  one.  Tom  Crosson  told 
le  I  bad  paid. too  much  for  it,  I  think.  I  don't 
Unk  be  told  me  that  the  par  ralue  wa»  «nly 
10.  I  think  he  just  told  me  I  had  paid  too 
lucb  for  the  stock.  •  ♦  •  It  is  not  a  fact  that 
'ben  Mr.  Martin  was  negotiating  with  me  down 
lere  that  be  told  m«  that  the  par  value  was  |10, 
nd  that  tbey  were  selling  the.stodk  at  $20  per 
tax*  and  paying  $10  to  capital,  $5  to  sarplos 


and  $5  for  oommiasion.  If  he  had  told  me  that 
I  would  not  have  bought  the  stock.  *  •  •  I 
did  remember  the  fact  that  I  bad  paid  one  and 
one  half  for  my  stock  when  I  wrote  this  letter 
on  July  24,  1814.  I  knew  at  that  time  that  If 
liad  in  fact  paid  one  and  one  half  for  my  stock. 
I  knew,  also,  tliat  I  bad  paid  25  per  cent,  tot 
organization  expenses  on  top  of  the  one  and  one 
half,  about  that  the  best  I  could  figure  it  out 
•  ♦  •  I  talked  with  my  father  about  it  risht 
after  I  bought  the  stock.  My  father  at  thot 
time  had  not  paid  out  his  stock  and  didn't  have 
bis  certificate.  *  •  *  I  did  know  at  the  time 
I  wrote  this  letter  that  I  had  paid  one  and  a 
half." 

Being  shown  trust  company  letter  of  Au- 
gust 6,  1914  (Exhibit  J)  inclosing  assignmeut 
of  dividends  on  appellee's  shares  of  stocl:, 
collateral  agreement,  and  the  renewal  trust 
company  note,  for  appellee's  signature,  ap- 
pellee testified: 

"After  I  received  that  letter  with  the  note  and 
the  assignment  I  talked  to  Belcher  &  Sutton 
at)oat  the  transaction.  I  signed  them  up.  I 
think  they  wrote  the  letter  sending  the  notes 
back.  I  showed  them  tbe  letter  from  the  com- 
pany, and  told  them  what  my  understanding  was 
with  Mr.  Martin  at  the  time  I  made  tbe  trade, 
and  told  them  what  I  bad  heard  about  tbe  stock 
and  its  value,  gave  them  all  the  knowledge  I 
knew  about  it,  and  after  I  had  done  that,  Belcher 
&  Sutton  wrote  the  letter  dated  August  8,  1014. 
I  think  Mr.  Sutton  wrote  it  Before  he  wrote 
this  letter  I  went  over  the  transaction  with  him, 
and  then  he  wrote  the  letter  and  I  signed  up  the 
renewal  note  and  the  assignment" 

After  going  over  In  detail  what  Martin  bad 
said  to  blm  in  reference  to  some  matters  re- 
tired to  In  the  letter  of  August  eth,  the  ap- 
pellee, among  other  things,  said: 

"Mr.  Martin  read  me  a  lot  of  figures  from  a 
book  aa  to  what  the  company  was  doing.  I  in- 
tended to  carry  out  my  contract  when  I  signed 
the  renewal  note,  as  soon  as  Mr.  Martin  carried 
out  his,  and  I  did  this  although  I  knew  at  that 
time  that  tlie  par  value  was  not  $20;  that  is, 
I  thought  I  knew  at  that  time.  I  had  heard  it 
I  had  beard  it,  and  talked  with  my  attorneys  be- 
fore I  signed  up  that  extension  note." 

On  recrosB-examinatlon,  appellee  said: 
"The  parties  of  whom  I  inQuired  about  tbe  val- 
ue of  tbe  stock  were  tbe  same  parties  named  by 
me  on  cross-examination  awhile  ago.  I  talked 
with  a  great  many  of  the  stockholders  here,  and 
they  all  understood  it  alike.  In  other  words,  it 
was  commonly  understood  here  among  the  stock- 
holders as  to  what  the  par  value  was,  at  that 
time,  not  before,  and  this  was  the  time  that  I 
wrote  the  letter  in  which  I  said  that  I  had  paid 
one  and  a  half." 

Witnesses  J.  B.  Martin  and  George  W. 
Medley  testified  on  the  trial.  Mr.  Martin  tes- 
tlfled: 

"I  stated  to  Mr.  Pruett  the  par  value  of  the 
stock  was  $10.  I  stated  it  in  black  and  white  by 
figures,  making  figures  to  show  that  the  stock 
was  sold  at  S20,  $10  went  to  capital  stock,  $5 
to  surplus  and  $5  to  organization  expenses." 

George  W.  Medley  said: 
"I  was  present  when  Capt  Martin— at  the  time 
Mr.  Pruett  subscribed  for  etodk  in  the  Catde- 
men's  Trust  Compasy,  and  suppose  I  heard 
what  occurred  at  the  time  and- what  was  said 
by  the  parties.  At  that  time  Capt  Martin  stat- 
ed to  Mr.  Pruett  that  the  par  value  of  the  stock 
of  the  Cattlemen's  Trust  Company  was  $10  per 
sbaie.  Capt  MartiB  went  Into  detail  to  explain 
tlie  matter-  to  him  as  to  p«c  vaion.  He  did  tiiis 
by  writing  it  off  in  figures.    Aa  to  par  valuer  he 
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wrote  fK>  par  vwln«,  IS  sttrylw  Tain*,  95  for' 

orstanisation  ezpensea." 

[1]  The  apedflc  fact  constituting  tbe  fraud 
charged  is  that  3.  B.  Martin,  tor  the  purpose 
of  selllag  app^lee  tli»  oertiflcate  of  stock, 
represented  to  him  tliat  |20,  the  price  at 
which  he  was  then  offering  the  stock,  was  its 
par  value,  when  In  truth  and  in  fact  Its  par 
value  was  $10.  Pruett  gaT«  his  note  for  the 
stock,  and  at  the  matiirlty  of  the  note  renew- 
ed the  note  by  taking  up  the  original  one 
and  giving  another,  and  the  question  to  he 
determined  here  Is:  Does  the  uncontradicted 
proof  show  that  whoi  Pruett  renewed  the 
note  he  then  had  full  knowledge  that  ttatt 
par  value  of  the  stock  was  not  $20  per  share, 
as  represented?  Batificatlon  and  ftcquies- 
cence  are  always  questions  of  fact.  There 
can  be  neither  without  knowledge.  The  terms 
Impart  this  foundation  for  such  action.  One 
cannot  waive  or  acquiesce  in  a  wrong  while 
ignorant  that  It  baa  been  committed.  Current 
suspicion  and  rumor  are  not  enough.  Tber* 
must  be  knowledge  of  the  facts  which  will 
enable  a  party  to  take  effectual  action.  Noth- 
ing short  of  this  will  40f  but  be  may  not 
willfully  shut  his  eyes  to  what  he  might 
readily  and  ought  to  have  known.  The  re- 
newal of  the  note,  In  order  to  constitute  such 
waiver  or  acquiescence,  must  be  done  with 
full  knowledge  of  all  the  facts;  for  Pruett, 
by  the  renewal  of  the  note,  cannot  be  held 
to  have  waived  the  fraud  of  which  he  was  at 
the  time  wholly  ignorant.  Pence  v.  Langdon, 
99  U.  S.  578,  26  U  Ed.  420;  Pomeroy  on 
Contracts,  g  279.  The  Fourth  Court  of  CItU 
Appeals,  in  Wells  v.  Houston,  23  Tex.  Otv. 
App.  629,  57  S.  W.  684,  stated  the  rule  to  be 
that  if  a  party  originally  possessing  the  right 
of  action  to  set  aside  a  transaction  on  the 
ground  of  fraud  has  obtained  full  knowledge 
of  all  the  material  facts  involved  in  the  trans- 
action, and  has  become  fully  aware  of  its  im- 
perfection, and  of  his  own  rights  to  impeach 
it,  or  ought,  and  might,  with  reasonable  dil- 
igence, have  become  so  aware,  and  all  undue 
influence  is  wholly  r^uoved,  ao  that  he  can 
give  a  perfectly  free  consent,  and  he  acts 
deliberately,  and  with  the  Intention  of  rati- 
fying the  voidable  transacticm,  then  his  con- 
firmation is  binding  and  his  right  of  action 
Is  destroyed.  If,  on  the  other  hand,  the 
original  undue  in^uence  still  remains^  or  if 
the  act  is  simply  a  continuation  of  the  former 
transaction,  or  if  the  party  wrongly  suppose 
that  the  original  transaction  Is  binding,  or 
it  be  has  not  fall  knowledge  of  the  material 
tacts  and  of  bis  own  rights,  no  act  of  con- 
flnnatlon  however  formal,  Is  effectual.  2 
Pomeroy  on  Equity,  S  964. 

It  seems  to  us,  from  the  authorities  we 
have  examined,  tfaiit  to  sfty  that  Pruett  wAlr- 
ed  his  right  to  cancel  the  renewal  note  be- 
cause of  the  representations  as, to  the  par 
value  of  the  stock,,  he  must  have  had  luiowl- 
edge  of  his  right  to  csneel  ttte  original  not* 
at  or  before  ttte  tlm«  he  made  tHe'TeneWkl 


note.  The  knowledge  of  tmA  rlg^  seenis 
to  be  a  prerequisite  to  its  reltnqnlShment  It 
could  not  be  said  that  he  vraived  that  rlgbt 
unless  he  had  knowledge  of  it,  beoaose,  if  he 
was  ignorant  of  the  right,  an  Intention  to 
waive  cannot  be  lmt>lled.  Wells  t.  Houston, 
23  Tex.  Civ.  App.  629,  67  S.  W.  584 ;  Bemian 
V.  Fraternal  Health,  etc.,  107  Me.  S68.  7S  Atl 
462 :  2  Potn.  Kg.  {  964.  iBtentloa  seems  to  lie 
at  the  very  foundation  of  the  doctrine  of 
waiver.  Nor  is  it  sufficient  that  he  should 
have  notice  of  facta  that,  if  followed  up  b; 
inquiry,  would  have  led  to  information  that 
woiold  have  shown  that  he  wn»  dlscbarged. 
State  T.  Catordiill,  48  Ark.  426,  3  S.  W.  352, 
880;  Thornton  t.  Wynn,  12  Wbent.  187,  fi 
L.  Ed.  685. 

[2]  There  is  no  doubt,  however,  but  that, 
while  an  action  for  the  cancellation  of  a 
contract  baeed  upon  fraud  in  its  procurement 
proceeds  tipon  the  theory  of  afflrnianoe  of 
the  contract  by  the  defrauded  party,  an  im- 
t)ortant  distinction  exists  with  resftect  to  acts 
done  in  affirmance  of  the  contract  after  dis- 
covery of  the  fraud.  The  aatborttles  are 
uniform  in  holding  that  it  the  detruded 
party  acquires  full  knowledge  of  tlie  fraud 
and  his  rights  in  respect  thereto  while  tbs 
contract  remains  executory,  and  thereafter 
does  any  act  in  affirmance  of  the  contract 
he  thereby  cmidones  the  fraud  and  waives 
his  right  of  action.  'VVhlle  the  testimony  of 
the  appellee  is  confusing  and  contradictory 
In  some  of  his  statements,  his  evidence,  quot- 
ed above,  seems  conclnsive  to  us  that  appd- 
lee,  not  only  had  sufficient  knowledge  that  tbe 
par  value  of  the  st0(^  was  not  $20  at  the  time 
be  renewed  his  note,  but  had  consulted  with 
his  attorney's  and  told  them  all  the  facts  of 
the  transaction.  We  thtok  It  could  bardlf 
be  said  that  he  did  not  have  full  knowledge, 
both  that  the  par  value  of  the  stock  was  not 
$20,  and  of  bis  rights  in  the  matter,  so  as 
to  preclude  the  idea  that  he  tally  intended  to 
consummate  the  transaction  in  the  purchase 
of  the  stock  when  he  renewed  his  note.  In 
G.,  H.  &  S.  A.  Ry.  Co.  T.  Faber,  77  Tex.  153, 
8  S.  W.  64,  in  which  It  was  assigned  as  error 
that  the  court  refused  to  instruct  the  verdict, 
the  Supreme  Court  held  that  where  the  case 
was  not  made  out,  the  ^ry  should  have  been 
instructed.  In  the  same  case,  the  Supreme 
Court  quoted  with  approval  from  Tooney  v. 
Hallway  Co.,  3  C.  B.  (tC.  S.)  146,  the  follow- 
ing: 

"A  scintlQa  of'  evidence  or  a  mere  surmise 
that  there  may  have  been  negligence  on  tbe  part 
of  tbe  defendant  clearly  would  not  Juatify  the 
judge  in  leavmg  the  case  to  the  jury;  there 
must  be  evidence  upon  which  they  might  reason- 
ably and  properly  conclude  that  there  was  nes- 
ligence." 

[Sli  The  Sopaeme  Coort  tarttier  said  that 
Oie  TAle^-  Stated  In  that  ^se  ^  sastalned  bf 
tbe  weight  pf .'  autherlty. .  The  case  was  re- 
'veraed  beiwuse  of  error  in  not  r*^i-girt^  the 
}nty  >to  And  for  defendent  Bat  should  U 
tte  "held  tbat  iHer^'  are  some  Intimations  In 
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the  evldaice  of  a]H>eUee  that  at  the  time  <tf 
the  glvtng  of  the  renewal  note  he  did  not  have 
full  knowledge  that  par  value  of  the  stock 
was  not  $20,  or  was  not  fully  advised  of  his 
right  to  cancel  the  original  note,  because  of 
the  alleced  fraudulent  representatioiis,  and 
therefore  no  'intention  to  condone  the  fraud 
vaa  involved  in  the  renewal  of  his  note,  and 
that  the  issue  should  be  submitted  to  the 
Jury,  the  evidence  fuUy  concludes  that  issue. 
Appellants,  in  their  third,  fourth,  fifth,  sixth, 
and  ninth  assignments,  question  the  sufHcien- 
cy  of  the  eridnice  to  sustain  the  finding  of  the 
jury  on  the  second  Issue,  that  at  the  time  of 
the  ezecuticm  of  the  renewal  note,  appellee 
did  not  then  know  that  the  par  value  of  the 
stock  was  less  than  $20  per  share,  and  ques- 
tion the  sufficiency  of  the  evidence  to  sus- 
tain the  Judgment,  based  on  that  finding. 
What  we  have,  said  in  commenting  on  suf- 
ficiency of  the  evidence  under  the  first  as- 
signment applies  to  these  assignments.  The 
evidence,  in  our  opinion,  is  insufficient  to 
sustain  the  finding  of  the  Jury  and  the  as- 
signments must  be  sustained.  "We  think  the 
evidence  was  sufficient  to  Justify  the  court 
in  submitting  the  issue  to  the  Jury  on  the 
question  of  false  representations  as  to  the 
par  value  of  the  stock  as  submitted  in  the 
first  issue;  and  the  second,  seventh,  and 
eighth  assignments  are  overruled. 

At  appellant's  request,  the  trial  court  made 
and  filed  a  finding  of  fact  and  conclusion  of 
law  on  the  issue  as  to  whether,  under  the 
undisputed  evidence,  the  stock  had  been  Is- 
snied  by  the  trust  company.  The  court  found 
that  a  certificate  evidencing  that  C.  S.  Pruett 
owned  250  shares  of  the  capital  stock  of  the 
Cattlemen's  Trust  Company  of  Ft  Worth  of 
the  par  value  of  $10  each  was  filled  out  In  the 
office  of  the  trust  company  about  August  14, 
1913,  that  said  certificate  was  not  signed  by 
the  president  or  vice  president  of  the  com- 
I«ny,  but  that  the  certificate  in  that  condi- 
tion was  retained  in  the  office  of  the  company 
with  the  understanding  that  the  same  would 
be  deUvered  to  Pruett  upon  the  payment  of 
his  note  to  the  company,  and  held  by  the 
company  in  payment  for  said  shares  of  stock 
according  to  a  contract  of  subacnlptloa,  there- 
for. Dividends  were  apportioned  to  Pruett 
out  of  the  earnings  of  the  c(Nnpany  from  the 
date  of  the  making  of  aald  certificate.  Pm- 
ett  sent  in  a  proxy  for  the  shares  of  stock, 
and  said  stock  was  voted  under  said  prory 
at  the  stockholders'  meeting  held  September 
8,  1913.  Several  notices  were  leoelved  hy 
Pnwtt  tram  saM  oompany  addressed,  "To  onr 
stockbolders,"  and,  'TTo  the  stockholders." 
Under  tl^  finding  the  trial  court  concluded 
and  so  held  that  the  certificate  for  250  shares 
of  stock  was  Dot  iaaued  in  coKtelmplatian  ot 
the  pnMds^np  of  artkde  U40  et  the  Revised. 
Statntea  or  of  article  12,  S  S  of  tke  Oooski- 
tntlon,  prpvidltig  t3a.t  iio<  corperatfOb  «hall 
liisne  stock  or  boiids  except  for  money  pftld, 
labor  done,  or  property  actually  received. 


[4]  The  (arial  court  rsfused  to  give  aiwel- 
lant's  special  chargs  to  the  Jury,  directing  a 
finding  in  their  favor  on  the  issue  as  to  the 
validity  of  the  notes  on  aecount  of  the  above 
cwiatitational  provision;  and  the  court  re- 
fused to  give  aH>ellee's  special  charge,  re- 
questing a  peremptory  finding  in  his  favor  on 
said  issue.  The  action  of  the  court  in  re- 
fusing these  special  charges  is  made  the 
grounds  fop  appellant's  tenth  assi^ment  end 
of  appellee's  first  cross-assignment  of  error. 
The  evidence  on  the  issue  being  uncontradict- 
ed, and  it  being  purely  a  question  of  law, 
and  the  court  having  fiilly  stated  and  found 
the  facts  on  the  issue,  and  his  conclusion  of 
law  being  in  appellant's  favor,  we  fail  to 
see  any  error  in  not  Instructing  the  Jary  on 
taie  liBue  aa  requested  by  appellant.  We 
think  the  court  might,  without  error,  have 
adopted  either  method  of  di8i>osing  of  the  is- 
sue.   The  assignment  is  overruled. 

[B]  The  question  presented  by  appellee  In 
his  cross-assignment  has  recently  been  very 
fttUy  oouaidered  and  passed  upon  by  the  Ft. 
Worth  Court  of  Appeals,  and  we  think  cor- 
rectly so,  in  thfe  case  of  the  Cattlemen's  Trust 
Company  of  Ft.  Worth  v.  Turner,  182  S.  W. 
438,  not  yet  officially  published.  In  that 
case  the  facts  are  the  same  as  in  this,  and 
we  think  we  need  not  restate  them  here.  In 
that  case  the  court  holds  that  the  transac- 
tion had  between  the  trust  company  and 
Turner  does  not  contravene  the  provisions  to 
our  Constitution  and  laws. 

The  view  we  take  of  appellee's  first  cross- 
assignment  and  appellant's  tenth  assignment 
necessarily  disposes  of  the  other  cross-as- 
signments. 

For  reasons  stated,  the  case  is  reversed, 
and  here  rendered  for  appellant 


McLEOD   BROS.   v.   KIRKLAND   et  aL 
CNo.  8322.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  6, 1916.) 

RxroBUitTiON  OF  Irotbuwchts  €:»>13(1)— Mu- 

TtrAL  MISTA.KX— OHISBIONB. 

Where  through  mutual  mistake  a  chattel 
mortgage  fwled  to  include  a  d^t  wbidi  the  par- 
ties agreed  shouM  be  secured,  the  instrument 
will  be  reformed. 

(Ed.  Note.— For  other  cases,  see  Reformation 
at  Instraraeuts,  Cent  Dig.  {|  42-00 ;  D«a  Dig. 
«c»18a).l 

Appeal  from  Baylor  County  Court;  T.  J. 
North,  Judge. 

Action  by  Jack  and  Don  McLeod,  copart- 
ners doing  business '  as  McLeod  Bros,,  against 
P.  B.  Kirkland  and  another.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Re- 
versed an^  remanded. 

AOMun  *  Wbeat;  of  SeymouTi&K  appel^ 
Iatata.1  Bert  E^tng,  «t  ^ymear,  fer.aop^Uees. 

.  CQNNBR.  C.  J.    The  <vppeUanta,  Jack  and 
^qa.  Mct«(iii}t  eonposiog  tto  pAztae^sbii^  «f 
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McL«od  Bros.,  bronght  tbts  suit  against  the 
defendants,  P.  V.  Klrkland  and  Earl  Bran- 
non.  In  the  county  court  of  Baylor  county 
to  recover  upon  certain  debts  alleged  to  be 
due  and  to  foreclose  a  mortgage  upon  certain 
property  in  their  petition  described.  After 
alleging  the  execution  of  a  Joint  promissory 
note  on  the  port  of  the  defendants  for  the 
sum  of  $500,  and  the  making  of  the  mort- 
gage referred  to,  the  following  allegations 
were  made: 

"The  plaintiffs  further  aver,  and  would  show 
to  the  court,  that  at  the  time  of  the  execution 
of  the  said  mortgage  the  contract  and  agree- 
ment made  and  entered  into  was  had  and  occur- 
red in  the  plaintiffs'  store  in  the  town  of  Sey- 
mour, Tex.;  that  the  defendant  Klrkland- then 
owed  the  plaintiffiB  an  unpaid  debt  for  supplies 
furnished  in  1011,  and  plaintiffs  had  sued  and 
obtained  judgment  against  the  defendant  Kirk- 
land  for  the  said  amount,  including  interest  and 
coats,  amounting  to  the  sum  of  (3U0.^,  and  the 
defendant  Kirkland  came  into  plaintiffs'  store 
and  made  the  proposition  to  the  plaintiffs  tiiat 
if  plaintiffs  would  furnish  and  supply  the  de- 
fendants, Kirkland  and  Brannon,  during  the 
year  1014,  with  $500  credit  and  furnish  them 
supplies  to  that  amount,  they  would  execute  and 
deliver  to  them  a  mortgage  to  cover  the  $500 
note,  upon  the  personal  property  before  mention- 
ed, and  would  include  in  the  said  mortga^  the 
debt  owing  by  defendant  Kirkland  to  plautiffs 
in  the  sum  of  $300.82.  The  plaintiffs,  being 
anxious  to  secure  their  $300.82  debt  and  judg- 
ment, and  not  having  found  any  property  sub- 
ject to  execution  owned  by  the  said  P.  F.  Kirk- 
land out  of  which  to  make  said  $300.82  debt, 
then  and  there  agreed  with  the  defendant,  if 
they  would  execute  their  said  mortgage  to  secure 
boUt  the  $300.82  debt  by  Kirkland  and  the  $500 
signed  by  both  of  them,  that  be  would  advance 
them  supplies  to  the  extent  of  $500  during  the 
year  1914.  Which  condition  was  agreed  to  by 
and  between  the  parties.  Thereupon  plaintiffs 
bad  the  mortgage  drawn  at  plaintiffs'  store  in 
the  presence  of  ail  the  parties,  with  the  full 
intention  and  agreement  by  and  between  aU  the 
parties  that  the  $300.82  debt  should  be  included 
in  the  mortgage,  as  well  as  the  $500  note.  But 
by  mistake  and  error  in  the  legal  effect  of  the 
instrument  and  oversight,  and  without  negli- 
gence on  the  part  of  these  plaintiffs,  the  debt 
for  $300.82  was  not  described  in  the  mortgage, 
but  was  left  out  by  mistake,  when  in  truth  and 
in  fact  it  was  intended  by  all  the  parties  to  so 
include  the  said  $300.82  debt  in  the  mortgage, 
and  though  the  same  was  not  described  in  the 
said  mortgage,  having  been,  as  before  stated, 
erroneously  left  out,  the  same  was  in  fact,  by 
intention  of  the  parties  and  agreement  of  the 
parties,  included  in  the  mortgage,  and  was  a 
valid  and  binding  contract  upon  the  parties, 
and  the  plaintiffs  were  secured  in  the  payment 
of  the  said  $900.62  debt  with  a  mortgage  lien 
upon  the  property  so  described  in  said  mortgage 
and  as  above  set  out,  which  said  debt  and  judg- 
ment in  the  sum  of  $300.%  was  either  on  that 
date,  or  on  the  9th  day  of  February,  1914,  ex- 
ecuted and  expressed  in  a  note  of  $300.82,  signed 
by  the  said  P.  F.  Klrkland  and  payable  to  these 
plaintiffs  on  October  1,  1914." 

The  primer  was  to  the  effect  that  the  mort- 
gage might  be  so  corrected  as  to  Include 
the  debt  of  $300.82  mentioned  In  the  quota- 
tion; that  the  mortgage  Hen  should  be  fore- 
closed, the  property  described  In-  the  mort- 
gage sold,  and  the  proceeds  applied  to  the 
remainder  alleged  to  be  due  cm  tlie  severs! 
debts  declared  upon.    The  effect  of  the  court's 


Judgrment  was  to  deny  the  plaintiffs  the  right 
to  foreclose  the  mortgage  declared  upon  by 
them  as  to  any  part  of  the  debt  omitted 
from  its  terms,  and  the  plaintiffs  have  ap- 
pealed; 

We  are  of  the  opinion  that  the  court  erred, 
as  assigned,  in  sustaining  special  exceptions 
to  that  part  of  plaintiffs'  petition  which  we 
have  quoted.  It  is  a  familiar  equitable  doc- 
trine that  a  deed  or  contract  will  be  correct- 
ed, from  which,  by  mutual  mistake,  ma- 
terial provisions  have  been  omitted.  Urns,  It 
was  held  in  Mattox  v.  Davis,  106  S.  W.  168, 
that  the  grantor  In  a  deed  from  which,  by 
mutual  mistake,  a  reservation  of  merchant- 
able pine  timber  was  omitted,  should  be 
granted  relief  as  against  the  grantee  and  oth- 
ers purchasing  the  timber  with  notice  of  the 
mistake.  And  in  Willis  v.  Munger  Improved 
Cotton  Mac.  Mfg.  Co.,  13  Tex>  Civ.  App.  677, 
36  S.  W.  1010,  it  was  held,  in  an  action  to 
foreclose  a  chattel  mortgage  on  certain  ma- 
chinery placed  in  a  gin  mill,  that  it  was 
proper  to  permit  the  mortgage  to  be  correct- 
ed so  as  to  include  an  article  which  was 
omitted  therefrom  by  mutual  mistake,  and 
a  writ  of  error  was  denied  In  the  case.  The 
doctrine  is  so  familiar  that  It  seems  hardly 
necessary  to  dte  additional  authorities,  but 
reference  might  also  be  made  to  the  cases  of 
Kelley  v.  Ward,  94  Tex.  289,  60  S.  W.  311; 
Tarzombeck  v.  Grier,  32  S.  W.  236;  Bailey 
V.  Culver,  175  S.  W.  1083;  .«;tna  Ins.  Co.  v. 
Brannon,  99  Tex.  391.  89  S.  W.  1(»7,  2  L. 
R.  A.  (N.  S.)  548,  13  Ann.  Cas.  1020. 

We  think  the  plaintiffs  should  have  been 
permitted,  if  they  could,  to  prove  their  al- 
legations of  mistake,  but  which  they  were 
precluded  from  offering  to  do  by  the  rulings 
complained  of;  and  for  the  errors  indicated 
the  Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  See  Drummond  r. 
Allen  National  Bank,  152  S.  W.  739. 

Reversed  and  remanded. 


SAN  ANTONIO  TRACTION  CO.  v.  COX. 

(No.   5642.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  22,  1916.) 

1.  Tbiai,   iS=>252(2)  —  Instktjctions  —  Evi- 

DfcNCB— SUFilCIENOT. 

In  an  action  for  personal  injuries,  testi- 
mony tl^t  17  claims  agaiiist  the  defendaut  had 
been  propounded  by  various  relatives  of  the 
plaintiff,  and  that  he  bad  witnessed  a  release  in 
one  of  the  suits,  would  not  justify  a  charge  on 
conspiracy,  as  it  failed  to  connect  the  pUiutiff 
with  ttte  other  claims,  except  in. the  one  instance 
and  did  not  sufficiently  indicate  concerted  action 
by  the  claimants. 

[Ed.  Note.— For  other  casei,  see  TriaL  Cent 
Dig.  |B97;  Dee.  Dig.  «=926202).l 

2.  Oabbiebs  «=a808(6)-^lNjTnmcs  to  Passeh- 

^BBB— NKBUOKNOB. 

In  ao  action  for.. personal  injuries  reeaved 

while  alighting  from,  a  street  car,  if  the  car 
was  stopped  for  a  reasonably  sufficient  time  to 
enable  passengers  to  aHght,  and   plaintiff,   in- 
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Btead  of  vt/tag  thia  tiine  in  zetttaic  off  the  car, 
was  not  diligent,  the  defendant  would  not  be 
liable,  unless  those  In  charge  of  the  car  knew, 
or  had  reason  to  know,  that  the  plaintiff  had 
not  alighted  and  was  about  to  alignt. 

[E:d.  Note.— For  other  cases,  see  Oarrlers, 
Cent.  Dig.  |  1228^;    Dec  Dig.  «S9303(C9.] 

3.  Apfkai.  ahd  Bbbob  <fts»10ee  —  BXTBW  — 

PBE.rT7DI0IAI.  EbBOR. 

In  view  of  evidence  of  the  plaintiff  that 
he  got  off  to  walk  out  of  the  car,  that  he  was 
right  behind  6.,  that  he  thought  O.  was  right 
behind  tlie  condactor,  that  the  conductor  got  off 
at  the  front  end,  that  O.  got  off  at  the  same 
place,  plaintiff  followed  G.,  and  at  the  time  that 
plaintiff  got  off  the  conductor  had  walked  to  the 
other  aide  of  the  railroad  track,  60  feet  or  more. 
an  instrnction  which  did  not  require  the  jnry.to 
find  that  the  defendant  failed  to  stop  the  car  a 
reasonable  length  of  time  for  hia  passengers  to 
alight  therefrom  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;  Dec.  Dig.  «=>1066.] 

4.  TBUI.  «s»252(10)— StTBMISBIOir  OT  ISSTJE  TO 

Jtjbt. 

In  an  action  for  personal  injuries,  where 
the  evidence  showed  that  the  plaintiff  was  earn- 
ing the  same  amount  after  as  he  had  earned 
prior  to  suffering  the  alleged  injuries,  and  there 
was  no  eridence  tending  to  show  that  his  earn- 
ing capacity  had  been  affected,  the  submiasion 
of  the  issue  whether  plaintiff's  future  earning 
capacity  had  been  impaired  was  error. 

rEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  608;    Dec.  Dig.  «:=)252(10).] 

Error  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Clark,  Judge. 

Action  by  George  Cox  against  the  San  An- 
tonio Traction  Company.  From  a  judgment 
for  tlie  plaintiff,  defendant  brings  error.  Re- 
rersed  and  remanded. 

Templeton,  Broths,  Napier  &  Ogden,  of 
San  Antonio,  for  plaintiff  tn  error.  CSiam- 
bers  &  Watson,  oif  San  Antonio,  for  defendant 
In  error. 

MODRSUND,  X  George  Cox  saed  the  San 
Antonio  Traction  Company  for  damages  in 
the  sum  of  $9o0  for  x>ersonal  injuries,  which 
he  claimed  to  have  received  in  alighting  from 
a  street  car  on  or  about  July  23,  1014.  He 
alleged  that  while  be  was  undertaking  to  get 
off  of  the  car  at  the  crossing  of  the  San  An- 
tonio &  Aransas  Pass  Railway  on  the  west 
end  car  line,  the  car  was  carelessly  and  neg- 
ligently started  too  suddenly  and  without  nor 
tlce  or  warning  before  plaintiff  bad  sufficient 
time  to  alight,  and  in  so  starting  the  car  it 
was  jerked,  with  the  result  that  plaintiff  was 
thrown  or  fell  from  the  car  and  received  the 
injaries  described  In  the  petition. 

Defendant  denied  the  happening  of  the  ac- 
cident and  the  negligence  alleged,  and  fur- 
ther alleged  that  Cox  and  some  10  or  11 
members  of  his  ftunUy  have  continuously 
"worked  together,  conspired,  assisted,  and 
abetted  each  otber  in  propounding  false  and 
fraudulent  claims  against  this  defendant," 
and  "that  this  suit  and  the  claim  propound- 
ed herein  Is  a  part  and  parcel  of  ^d  co-oper- 
ation, conspiracy,  and  abetting  of  the  above- 
nBxned  parties  for  the  purpose  of  obtaining 


money  from  tbla  defendant"  Dtf endant  also 
alleged  that  If  plaintiff  wad  suffering  from 
any  injury  or  disability,  "sndi  injury  or  dlaa- 
bility  Is  the  result,  not  of  any  accident  al- 
leged in  plalntlfTs  petition,  bat  of  another 
and  prlOT  aecldent  tor  wliicb  this  defendant 
la  not  liable." 

The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $250. 

AiKiellant  complains  of  the  exclusion  of 
certain  testimony  which,  as  shown  by  the  bill 
of  exceptions,  would  have  been  given  by  the 
witness,  Fred  3.  Johnston,  In  answer  to  Ques- 
tions propounded,  ■viz. : 
_  "MrsL  Lula  Brown  Cox,  the  moAer  of  plain- 
tiff, has  had  two  claims  against  the  company, 
one  very  recently  and  the  other  in  March  18, 
1914.  Phillip  Cor,  plaintiff's  brother,  and 
Phcebe  Cox  Villareal,  plaintiff's  sister,  each 
have  liad  a  claim  against  the  company,  respee- 
tively,   on  February  25,  1914,  and   March  4, 

1914,  and  George  Cox  has  had  two  deims 
against  the  company,  one  involved  in  this  suit, 
and  one  on  March  4,  1914,  in  all  of  which 
the  claimants  claimed  that  the  accident  involved 
occurred  while  they  were  getting  off  of  the 
street  car  of  the  defendant  and  claiming  inju- 
ries thereby.  Also  plaintiff's  aunt,  Minnie 
Brown  Leak,  has  bad  two  claims  for  herself, 
one  on  March  16,  1914,  and  one  on  March  2d, 

1915,  in  which  she  claims  to  have  received  in- 
juries while  getting  off  one  of  the  company's 
cars,  and  Mrs.  Leak  propounded  a  claim  for 
her  daughter,  Rosa,  supposed  to  have  occurred 
on  January  SO,  1915,  while  Boea  was  getting 
off  of  one  of  the  company's  cars.  Another  aunt 
of  the  plaintiff,  Mary  Brown  Callaghan,  pro- 
pounded a  claim  against  the  defendant  for  an 
accident  which  she  claims  to  have  occurred  on 
March  23,  1014,  while  getting  off  of  one  of  the 
street  cars  of  the  defendant.  R.  G.  Brown, 
plaintiff's  uncle,  also  has  recently  propounded 
a  claim  against  the  traction  company  for  inju- 
ries supposed  to  have  been  received  while  get- 
ting off  of  one  of  the  cars  ot  the  defendant,  and 
in  addition  to  this  plaintiff's  cousin,  Lacy  Brown, 
has  had  two  cinims  agninst  the  company,  one  on 
January  29.  1914,  and  one  on  March  4,  1914, 
in  one  of  which  he  claims  to  have  received  inju- 
ries while  a  passenger  on  one  of  defendant's 
street  cars,  and  hia  (Lacy's)  wife  has  also  made 
a  claim  for  injuries  supposed  to  have  been  re- 
ceived on  Mardi  4, 1914,  the  same  day  as  Ijacy'S 
second  accident.  Mrs.  Lizzie  Webb,  Lacy 
Brown's  mother-in-law,  claimed  to  have  had  an 
accident  on  May  24,  1914,  while  she  was  getting 
off  of  one  ot  the  company's  street  cars." 

Defendant  also  sought  to  Introduce  va- 
rious releases  signed  by  relatives  of  Cox  up- 
on payment  being  made  them  for  injuries 
claimed  to  have  been  sustained,  and  separate- 
ly sought  to  introduce  a  release  signed  by 
Lacy,  a  cousin  of  plaintiff,  wjiich  was  vrlt- 
nessed  by  plaintiff.  We  will  consider  all  of 
this  testimony  together. 

[1]  It  Is  contended  that  aU  of  this  evi- 
dence should  have  been  admitted  as  bearing 
upon  the  answer  of  defendant  alleging  that 
plaintiff  and  certain  members  of  his  family 
had  conspired  against  defendant  to  procnie 
unmerited  damages  by  means  of  fUee  and 
fraudulent  claims.  In  this  connection  appel- 
lant quotes  portions  of  the,  testimony  of  plain- 
tiff which  show  that  he  has  no  definite  recol- 
lection of  any  details  concerning  the  0);>era- 
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tlves  of  the  car  or  the  car  Itself,  and  show 
a  recklessness  In  testUytog  concer&lng  his 
witness,  Saunders,  calcolated  to  cast  great 
doubt  upon  his  entire  testimony.  It  Is  also 
pointed  ont  that  every  one  of  the  motormen 
and  conductors  on  that  car  line  testifled  pos- 
itively that  no  such  accident  occurred  on 
that  day  with  reference  to  his  car. 

The  testimony  excluded  shows  a  remark- 
able condition  of  affairs.  About  17  claims 
were  proponnded  by  Oox  and  his  relatives, 
all  of  which,  except  2,  were  for  Injuries  al- 
leged to  have  been  sustained  in  alighting 
from  cars.'  To  get  off  of  a  street  car  is  a 
simple  thing,  and  It  is  inconceivable  that  all 
of  these  people  could  have  been  caused  to 
fall  by  reason  of  negligence  of  the  operatives 
of  the  cars.  Surely  the  company  had  no  de- 
sire to  wiUfnlly  Inflict  injuries  upon  the 
members  of  this  family,  and  surely  these 
people  were  not  aU  suffering  from  infirmities 
such  as  to  prevent  them  from  getting  off  of 
a  street  car  without  assistance.  In  spite, 
however,  of  the  warnings  furnished  by  sim- 
ilar accidents  to  members  of  the  family,  they 
appear  not  to  hare  learned  caution,  but  con- 
tinued taking  the  risk,  a  terrible  one  as  to 
them,  of  getting  off  of  street  cars,  with  the 
result  that  every  now  and  then  one  of  them 
would  be  injured  Just  like  the  others  were. 
We  think  it  is  so  highly  Improbable  that  all 
of  these  claims  could  be  honest  ones,  that  a 
Jury  would  be  JustlSed  In  Inferring  that 
fraud  had  been  practiced  with  regard  to  some 
of  them.  l%e  testimony  indicates  a  bad  state 
of  affairs,  but  we  do  not  think,  had  it  been 
admitted,  it  would,  with  the  other  testimony, 
have  Justified  a  charge  on  conspiracy.  Hie 
evidence  falls  to  connect  plaintiff  with  the 
other  claims,  except  In  one  Instance  In  which 
he  was  with  a  cousin  when  he  had  his  fall, 
and  also  witnessed  the  release  executed  by 
him  to  the  company.  We  fall  to  find  in  the 
testimony  given  or  excluded  that  evidence 
of  concerted  action  such  as  Is  required  to 
constitute  a  conspiracy.  It  Is  Just  as  prob- 
able, if  not  more  so,  that  each  Incident  stood 
alone  as  that  a  conspiracy  existed,  and  it 
is  mere  guesswork  to  say  that  any  of  the 
parties  conspired  together.  If  some  of  the 
claims  were  fraudulent,  they  may  have  been 
propounded  upon  the  initiative  of  the  com- 
plainant alone,  without  consulting  with  or 
being  aided  or  abetted  by  any  one,  being  In- 
duced thereto  by  the  apparent  ease  with 
which  claims  could  be  collected,  as  shown  by 
experiences  of  other  members  of  the  family. 

The  Issue  In  this  case  was  whether  plain- 
tiff was  injured  by  reason  of  the  negligence 
of  the  company  as  alleged  by  him,  or  wheth- 
er, as  is  contended  by  defendant,  no  snch  In- 
cident as  testifled  to  by  plaintiff  occurred, 
or  if  It  did,  that  It  was  willfully  brought 
about  by  him,  and  not  caused  by  negligence 
of  the  company.  Proof  of  a  conspiracy  and 
of  his  connection  therewith  would  undoubted- 
ly tend  strongly  to  corroborate  the  testimony 
of  the  employes  of  defendant  tb^t  no  nvch 


Incident  oecemd,  or  might  lead  tbe  jnry  to 

believe  that  be  willfally  permitted  taimaelf 
to  be  thrown  from  the  steps.  But  as  above 
pointed  oat  the  evidence  admitted  fails  to 
dMW  any  conspiracy  between  any  of  the 
members  of  the  family  who  propomided 
dalnw,  and-  the  evidence  exdnded,  «3oiisld- 
ered  alone  or  with  that  admitted,  woold  not 
Justify  a  charge  on  conspiracy,  for  It  merely 
shows  transactions  of  a  similar  nature,  not 
connected  with  each  other  and  not  ODostitat- 
ing  a  necessary  element  in  a  plan  to  reacb 
an  ulterior  object  Chamberlayne  on  Ey.  {{ 
3244,  3245.  We  conclude  the  court  did  not 
err  in  regard  to  the  matters  complained  of 
in  the  first  fonr  assignments  of  error,  and 
they  are  overruled. 

[2,  3]  By  the  fifth  assignment  complaint  is 
made  of  the  charge  of  the  court,  because  it 
did  not  require  the  Jury  to  fimd  that  defend- 
ant failed  to  stop  the  car  a  reasonable  length 
of  time  for  Its  passengers  to  alight  there- 
from, but  simply  required  the  Jnry  to  find 
that  while  plaintiff  was  alighting  therefrom 
and  before  he  conld  aiii^  defendant  started 
the  car.  The  charge  la  defective  in  tiie  par- 
tlcnlars  pointed  out.  Nowhere  in  it  do  we 
find  any  statement  from,  which  the  Jury  could 
deduce  the  rule  of  law  that  if  the  car  was 
stppped  for  a  reasonably  sufficient  time  to 
enable  passengers  to  alight,  and  the  plaintiff, 
instead  of  using  such  reasonably  sufficient 
time  In  getting  off  the  car,  was  not  diUsent, 
the  appellant  would  not  be  liable,  unless 
those  in  charge  of  the  car  knew,  or  bad  rea- 
son to  know,  that  the  passenger  had  not 
alighted  dnd  was  about  to  alight  Railway 
▼.  Williams,  TO  Tex.  169,  8  8.  W.  78;  Harrb 
V.  Railway  Co.,  86  Tex.  Civ.  App.  M,  SO  S. 
W.  1023;  m  Paso  Elea  Ry.  v.  Boer,  103 
S.  W.  199.  The  court  eliminated  entirely  the 
doctrine  of  a  reasonably  sufficient  time,  and 
erroneously  stated  that  plaintiff  could  recov- 
er if  the  car  was  started  before  he  could 
alight  therefrcHU.  The  evidence  of  plaintiff 
showed  that  he  got  up  and  started  to  wnik 
out,  that  he  thought  Groverow  was  right  be- 
hind the  conductor,  and  plaintiff  was  right 
behind  Groverow;  that  the  conductor  got 
off  at  the  front  end ;  that  Groverow  got  off  at 
the  same  place  and  plaintiff  followed  Grove- 
row; that  at  the  time  plaintiff  got  off  the 
conductor  had  walked  across  to  ttie  other 
side  of  the  railroad  track,  a  distance  estimat- 
ed by  the  witness  Saunders  at  00  feet  or 
more  from  the  car.  In  view  of  this  evidence, 
it  Is  clear  that  the  error  in  the  charge  must 
be  held  to  be  a  material  one.  The  assign- 
ment is  sustained. 

By  the  sixth  assignment  the  charge  Is 
again  attacked,  the  objection  being  that  the 
charge  was  erroneous  in  that  it  allowed  a 
recovery  without  requiring  a  finding  that  a 
i^asonably  sufficient  time  had  not  been  given, 
after  the  car  stopped,  in  which  to  disembark, 
and  without  requiring  a  finding  that  those  in 
charge  of  the  car  or  any  of  them  knew  or 
should  hare  known  that  plaintiff  was  alight- 
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Ing  or  TindertaUng  :to  aUght  Wbat  \r6  hav« 
said  In  disposing  of  the  preceding  aeslgn- 
tnent  la  applloabte  to  thU  one.  Defeodant 
could  not  be  liable  unless  It  violated  a  duty 
to  plaintiff,  either  by  starting  the  car  betore 
giving  him  the  time  given  by  law  to  disem- 
bark or  by  starting  It,  knowing,  or  hartaig 
reason  to  believe,  that  he  was  abont  to  alight 
The  evidence  Is,  to  say  the  least,  not  of  such 
diaracter  as  to  conclusively  f^ow  that  ap- 
pellant knew,  or  was  chargeable  with  knowl- 
edge, that  plaintiff  was  preparing  to  alight 
The  assignment  Is  sustained. 

[4]  It  is  contended  that  the  co«rt  erred  In 
submitting  the  Issue  whether  DlalntibS's  fu- 
ture earning  capacity  had  been  Impaired. 
There  Is  no  evldenoe,  so  Tar  as  we  can  find, 
in  the  statements  contained  In  the  briefs, 
from  which  a  Jury  could  find  that  plaintiff's 
future  earning  capacity  had  been  impaired. 
He  was  earning  the  same  amount  as  he  earn- 
ed prior  to  suffering  the  Injuries  testtfled  to 
by  Um,  and  no  evidence  Is  pointed  out  In  his 
brief  from  which  It  could  be  deduced  tbat 
bis  earning  capacity  has  been  affected.  The 
seventh  assignment  Is  sustained. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


INTmRNATIONAIi  ft  G.  N.  HT.  00.  et  aL  v. 
PERKINS  et  aL     (No.  964.) 

(Court  of  ClYil  Appeals  of  Tfexas.    Amarillo. 
March  IK,  1»16.) 

1.  Appkal  and  Bbbob  <S=»58-^ubi8diction— 
Amounts  in  Contbovebst — Intebest. 

In  an  aeti<ni  began  before  a  justice  of  the 
peace,  where  the  prayer  was  for  the  iccovwy  of 
$95,  with  a  prayer  lor  general  relief,  plaintiff 
was  entided  as  a  matter  of  law  to  interest  from 
the  accmal  of  the  cause  of  action,  and,  if  that 
interest  brings  the  amount  to  more  than  $100, 
the  Court  of  Civil  Aspeala  has  jurisdietlon  of 
an  appeal  from  the  judgment  ot,  the  county  court 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  268,  26»;  Dec.  Dig.  «=»> 
6&] 

2.  ApfeaI/  Ain>  Ebbob  «=»58— Jttbisdiotion— 

AXOUBTS  IN   CONTBOVKBSX— iNTKBax. ' 

In  an  action  begun  before  a  justice  of  the 
peace  to  recover  a  sum  and  interest  to  date, 
whicli  was  treated  by  plaintiff  and  the  court  as 
entitling  plaintiff  to  interest  to  the  rendition  of 
the  judnaent.  which  would  bring  the  amount  to 
more  than  $100,  the  Court  of  Civil  Appeals 
has  jurisdiction  of  an  appeal  from  the  judgment 
ot  the  county  court  on  appeal,  though  plaintiff 
-tralTed  a  part  of  the  interest  and  recovered  less 
than  $100. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  268,  268;  Dec.  Dig.  «=> 
58.] 

Appeal  from  ^ardeman  County  Ooart; 
D.  E.  Magae,  Judge. 

Action  by  J.  J,  Perkins  and  others  against 
the  Intematioaal  ft  Great  Northern  Railway 
Company  aad  others.  JudgBoent  for  the 
plalnUfTs  in  the  coonty  oourt  <m  appeal  from 
tite  jostloe  eourt;  and  de<iewdanta  appeaL 
Motion  to  diamise  the  appeal  overruled. 


WflsoB,  Dahntiy  ft  King,  of  Houston,  and 
J.  A.  darke,  of  Quaaab,  for  appellants. 
Eterry, '  Stokes  &  Morgan,  of  Veinion,  and  M, 
M.  HanUna,  of  Quanah,  for  appellees. 

HUBT,  0.  3.  The  appellees  move  to  dis- 
miss this  appeal  because  the  amount  In  coa- 
troversy  Is  less  than  $100;  this  suit  having 
originated  In  the  Justice  court,  and  appealed 
from  that  to  the  county  court 
.  [1]  The  suit  was  Instituted  against  appel- 
lants for  damages  on  account  of  the  loss  of 
eight  cases  of  shoes,  alleged  to  have  been 
shipped  over  the  lines  of  appellant  on  or  be- 
.forfe'Jnly,  1910.  The  wholesale  value  of  the 
.shoes  Is  alleged  to  be  $76.80  and  the  retail 
value  $95.  The  prayer  is  that  appellees  re- 
cover, the  sum  of  $96,  together  with  costs 
"and  all  relief  to  which  they  may  be  entitled, 
general,'  special,  legal,  and  equitable,"  and, 
if  for  any  reason  they  are  not  entitled  to 
recover  the  retail  price,  they  reoover  the 
wholesale  price,  $76.80,  "with  Interest  on  said 
amount  from  July  12,  1910,  to  date."  This 
suit  was  filed  January  16,  1914.  The  Judg- 
ment was  rendered  November  24,  1915,  for 
the  sum  of  $99.  Interest  is  not  asked  for  on 
the  .?95  count  in  terms,  but  the  prayer  for 
general  and  special  relief  entitles  plaintiff,  as 
a  matter  of  law,  to  6  per  cent  from  the  date 
of  the  accrual  of  the  cause  of  action  upon 
this  prayer,  which  the  suliaequent  prayer 
shows  to  have  been  July  12,  1910,  or  at  least 
in  July.  Allowing  that  rate  of  intere.st  on 
the  amount  when  the  suit  was  filed  would  be 
more  than  $100,  and  still  more  at  the  date 
of  the  rendition  of  the  judgment  We  be- 
lieve under  the  prayer  for  special  and  general 
relief  the  $95,  with  Interest,  was  In  contro- 
versy, which  will  give  this  court  Jurisdiction. 
This  appears  to  us  to  be  supported  by  the 
authorities  cited  by  appellant.  Railway  Co. 
V.  Greathouse,  82  Tex.  104,  17  S.  W.  834; 
City  of  Houston  v.  Lubbock,  35  Tex.  Civ. 
App.  106,  79  S.  W.  861 ;  Hallway  Co.  v.  Tlm- 
on,  110  S.  W.  82;  Watklns  v.  Junker,  90  Tex. 
584i  40  a  W.  11 ;  Barron  v.  Bank,  138  8.  W. 
143;  RaUway  Co.  v.  Chlsholm,  146  S.  W. 
988 :  Railway  Co.  v.  Montgpmery.  141  S.  W. 
813. 

[2]  Interest  was  sought  on  the  $76.80  up 
"to  date."  If  this  refers  to  the  date  of  filing 
the  suit,  the  amount  would  be  less  than  $100; 
up  to  the  date  of  the  Judgment  It  would  be 
slightly  in  excess  of  $100,  from  July  12,  1910. 
If  on  this  latter  Item  Interest  is  to  be  limited 
by  the  pleading,  "to  date"  of  the  filing  of  the 
suit,  January  16,  1914,  It  may  be  that  this 
court  would  not  have  Jurisdiction,  for  the  iu- 
terast  on  that  amount,  at  the  ttane  the  salt 
was  filed  was  less  than  $100  (Halfway  C!o.  ▼. 
Rayeor  [Sup.]  172  S.  W.  1103) ;  but.  If  In- 
terest Is  calculated  from  July  12,  1910,  to 
the  date  ef  Judgment,  Novenaber  24,  1915, 
this  court  would  have  Jurisdiction  as  the 
amount  Is  slightly  in.  exjqeas  .of  $100  (Bail- 
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way  Co.  V.  rromme,  98  Tex.  4B9,  84  S.  W. 
1054).  The  appellees  at  the  trial  waived  all 
Interest  prior  to  Jantiary  1,  1911,  and  the 
court  gave  Judgment  tor  the  $76.80  naaat, 
with  Interest  up  to  the  date  of  the  judgment 
from  January  1,  1911.  It  would  appear  that 
both  the  appellees  and  the  court  below  con- 
strued the  pleadings  as  authorizing  interest 
up  to  the  rendition  of  the  Judgment  Under 
the  first  count  for  $95  this  court  has  Juris- 
diction, as  above  pointed  out  Under  the 
second  count  If  the  trial  court  and  appel- 
lees' Interpretation  of  the  pleading  Is  correct 
we  have  Jurisdiction  on  that  Item. 
The  motion  to  dismiss  will  be  overruled. 


HESTER  v.  BASKIN.     (No.  945.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  22,  1916.) 

1.  Appeal  and  Ebeob  <S=>656(1)  —  Reoobd  — 
Stbikino  Iitdepehdekt  Paper. 

Appellee's  motion  to  strike  oat  an  independ- 
ent paper  filed  in  the  Court  of  Appeals,  not  be- 
ing part  of  the  transcript,  but  purporting  to  be 
the  conclusions  of  fact  and  of  law  of  the  trial 
court  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2823,  2825 ;  Dec.  Dig.  «=» 
665(1).] 

2.  Attachmbnt  ®=>125--Failube  to  Swxab 
TO  AFUDAvrr— Eftect. 

Failure  to  swear  to  an  affidavit  for  attach- 
ment against  a  nonresident  is  a  defect  which 
can  be  urged  against  the  proceedings  before  trial, 
but  is  a  matter  which  defendant  can  waive, 
and  will  not  render  the  judgment  foreclosing  the 
attachment  lien  void. 

'  [Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  U  344-350 ;  Dec.  Dig.  «=3l25.] 

8.  Attachment  <3=>12e  —  Failubx  to  Makjc 

Affidavit— Effect. 

Failure  to  make  affidavit  for  attachment 
will  not  defeat  tlte  court* s  jurisdiction  as  to  a 
nonresident  where  the  writ  is  issued  and  levied 
on  his  property,  since  it  is  the  levy  of  the  at- 
tachment which  gives  the  lien  and  jurisdiction 
over  the  property. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  SS  344r-350;   Dec.  Dig.  «=>125.] 

4.  Judgment  «=>143C2),  145(^— Bt  Default 
—Vacation. 

Where  a  default  judgment  which  is  not 
void  is  souglit  to  be  vacated  by  motion  or  suit 
an  excuse  for  failure  to  answer  in  the  original 
suit  and  also  facts  showing  a  meritorious  de- 
fense must  be  set  up. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $S  270,  271,  293;  Dec.  Dig.  «=» 
143(2),  145(2).] 

5.  Judgment  «=»153(4)  —  Default  —  Surrrrao 
Aside— Afteb  Tkbm. 

The  trial  court  properly  refused  to  con- 
sider a  motion  to  set  aside  a  default  judgment 
rendered  at  a  previous  term  of  Court,  since  new 
trial  is  never  granted  after  adjournment  of  the 
term  of  court  at  which  a  judgment  is  rendered, 
no  matter  what  the  grounds  urged. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  301 ;  Dec.  Dig.  <e=»153(4).] 

&  New  Tbial  «=»157— Motion— Disposijiok. 
A  motion  for  a  new  trial,  not  involving  a 
trial  upon  the  merits  of  the  case,  is  properly  dis- 
posed of  in  a  summary  manner,  either  upon  the 


face  of  the  record,  or  upon  affidavits  of  the  par- 
ties and  of  their  supporting  witseases. 

[Ed.  Note.— F<K'  other  cases,  see  New  Trial, 
Cent  Dig.  §§  314,  317,  318;  Dec.  Dig.  «=»157l 

7.  JuDGioENT  <S=>435,  443(1, 3)— Vacation  roB 

Fraud- "Equitable  Action." 

A  party  who  has  been  prevented  from  prose- 
cutiag  hi*  suit  or  making  his  defense  by  fraud 
or  mistake  can  bring  an  "equitable  action"  after 
the  close  of  the  term  to  reopen  the  case  and  dis- 
pose of  it  upon  its  merits,  which  action  has  all 
the  incidents  of  a  trial  and  cannot  be  disposed 
of  in  a  BOinmary  way,  as  a  motioo  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Judgmentr 
Cent  Dig.  M  785,  821,  822,  836,  838 ;  Dec.  Dig. 
<&=»435,  445(1,  8). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Elqnitable  Action.] 

a   JUDSVXNT     «=9>173— DXrAULTV-YACAXIOK- 
RKINSTATEUXNT. 

The  trial  court  whidi  was  in  error  in  set- 
ting aside  a  default  judgment  after  term,  prop- 
erly vacated  the  order  on  moti<m,  leaving-  the 
default  judgment  as  rendered  at  the  previouB 
term  stand  as  originally  entered,  since  an  order 
is  subject  to  the  control  of  the  court  granting  it 
during  the  term  at  which  it  is  made. 

[Bid.  Notfe.— For  other  cases,  see  Judgment 
Cent  Dig.  f  840;   Dec.  Dig.  «s»173.] 

Appeal  from  Deaf  Smith  County  (3ourt; 
Jas.  A.  Hughes,  Judge. 
Action  by  U  Baskln  against  B.  ilL  Hester. 

From  an  order  setting  aside  an  order  vacat- 
ing a  default  Judgment  against  defendant 
he    appeals^     Affirmed. 

Russell  &  Dameron,  of  Hereford,  for  appel- 
lant Knight  &  Slatcn,  of  Hereford,  for  ap- 
pellee. 

HUFF,  0.  J.  The  ai4>ellee  Baskln  brought 
suit  against  Hester  on  a  pnomisaory  note.  In- 
terest and  attorney's  fees.  It  was  allied 
that  Hester  resided  la  Harper  county,  Kan. 
Notice  for  service  on  a  nonresident  was  ob- 
tained and  duly  served  on  Hester,  and  In  ad- 
dition thereto  an  attachment  was  sued  out 
and  writ  Issued  and  levied  upon  certain  lots 
In  the  dty  of  Hereford,  and  Judgmait  taken 
In  the  suit  at  the  October  term  of  the  county 
court  foreclosing  the  attachment  lien  and  di- 
recting Its  sale.  At  the  December  term  of  the 
county  court  of  Deaf  Smith  county,  Hester 
filed  a  motion  to  set  aside  the  default  Judg- 
ment alleging  that  hia  attorneys  and  ap- 
pellee's attorneys  had  entered  Into  an  agree- 
ment to  continue  the  ease,  but  through  mis- 
take, Judgment  by  default  had  been  entered. 
He  attaches  to  his  motion  a«  part  thereof  an 
answer  which  he  filed  that  day  In  the  case 
of  Baskln  v.  Hester,  setting  up  several  Items 
of  counterdalm,  but  admitting  the  execution 
of  the  note.  The  afildavlt  for  attachment  is 
signed  by  Baskin,  and  Is  In  all  respects  snf- 
flcient  except  the  Jurat  of  the  officer  before 
whom  It  was  taken  is  not  signed  by  the 
officer.  After  the  filing  of  the  motion  at 
the  December  term,  on  December  9th,  the 
trial  court  granted  the  motion  to  set  aside  the 
default  Judgment  In  addition  thereto,  the 
answer  was'  filed  by  the  appellant  in  the- 
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former  Bidt  The  plaintiff  filed  a  flupplemen- 
tal  petition  to  the  aiiawer  on  the  9th  of  Decem- 
ber, contalnins  aereral  exo^ttiona  to  the  an- 
swer, which  the  court  sustained.  On  the  2l8t 
da;  of  December,  the  appellant  Hester  flled 
a  motioD,  vhich  ts  termed  "a  motion  to  set 
aside  the  judgment  by  default,"  setting  up 
the  fact  that  the  conrt  had  no  jurisdiction  to 
tender  the  judgment  against  a  nonresident 
tor  the  reason  that  the  affidavit  for  attach- 
ment had  not  been  sworn  ta  However,  on 
the  11th  day  of  December,  It  appears  that 
appellee  Baskin  filed  a  motion  to  set  aside 
the  order  of  the  court  theretofore  rendered 
during  that  term,  which  set  aside  the  judg- 
ment rendered  at  the  previous  October  term 
of  court,  because  It  was  a  simple  motion  and 
the  court  bad  no  authority  to  entertain  such 
a  motion,  and  that  the  reasons  set  up  could 
only  be  urged  in  equitable  proceedings  in  an 
Independent  suit,  and  other  reasons  set  out 
in  the  motion.  The  court,  it  appears,  on 
the  24th  day  of  December,  set  aside  its  or- 
der made  cm  the  8th  day  of  December,  vacatr 
Ing  the  judgment  of  the  court  rendered  on 
the  13th  day  of  October,  19U>.  From  this 
order  the  appellant  Hester  appeals. 

[1]  The  appellee  in  this  case  presents  a  mo- 
ticm  to  strike  out  what  purports  to  be  oon- 
clnslona  of  fact  and  of  law  of  the  trial  court, 
filed  herein  on  this  appeal.  The  paper  so 
filed  is  not  part  of  the  transcript  brought  up 
to  this  court,  but  appears  to  be  an  In- 
dependent paper,  without  the  certificate  of 
the  clertt  of  the  trial  court  entered  thereon. 
We  think  that  appellee's  motion  to  strike 
out  the  conclusions  of  fact  and  law  should 
be  sustained,  as  they  are  improperly  brought 
to  this  court,  and  not  in  compliance  with 
the  rule. 

[2-4]  Without  noticing  the  assignments  in 
the  order  presented,  we  will  discuss  the 
questions  involved  in  this  appeal.  The  mo- 
tion setting  up  the  failure  to  make  affidavit 
for  attachment  may,  perhaps,  be  said  to  be  a 
direct  attack  upon  the  judgment  of  the  trial 
court  at  the  previous  term.  Crawford  v.  Mc- 
Donald, 33  S.  W.  325.  The  failure  to  swear 
to  the  affidavit  la  a  defect  which  could  be 
urged  against  the  proceedings  before  trial; 
but  this  is  a  matter  which  the  defendant 
could  waive,  and  will  not  for  that  reason 
render  the  judgment,  foreclosing  the  attach- 
ment lien,  void.  The  rule  appears  to  be  In 
thia  state  that  the  failure  to  make  the  affi- 
davit will  not  defeat  the  jurisdiction  of  the 
court  as  to  a  nonresident,  where  the  writ  of 
attachment  has  been  Issued  and  levied  on 
the  property  of  the  defendant  The  courts, 
as  we  understand  than,  bold  that  It  Is  the 
levy  of  the  attachment  that  gives  the  Uen 
find  Jarisdlctlon  over  the  property.  Barelli 
V.  Wagnier,  S  Tex.  Civ.  App.  445,  2T  S.  W. 
17:  Cooper  t.  Reynold*  Lessee,  10  Wall.  SOS, 
19  Ik  Sd.  Wi ;  Baker  v.  Hahn,  161  8.  W.  443. 
It  Is  also  the  rule,  as  we  understand,  where 
I  judsment  la  aonght  to  be  vacated  by  a  mo- 


tion or  by  a  suit  for  that  purpose,  where 
the  judgment  is  not  void,  it  will  be  neoes- 
sar7  to  set  up  an  excuse  for  fbllure  to  an- 
swer in  the  original  suit  and  also  the  facts 
showing  a  meritorious  defense.  &em  'v. 
Freeze,  96  Tex.  513,  74  S.  W.  303;  Western 
Lumber  Co.  v.  Railway,  180  S.  W.  644. 

[8-7]  We  are  Inclined  to  believe  the  trial 
court  properly  refused  to  consider  the  mo- 
tion to  set  aside  the  default  judgment  ren- 
dered at  a  previous  term  of  the  court.  The 
Supreme  Court  of  this  state  has  said: 

"It  must  now  be  regarded  as  settled  that  a 
new  trial  is  never  in  fact  granted  after  the  ad- 
jonmment  of  the  term  of  the  court  at  which 
the  judgment  is  rendered,  no  matter  what  are 
the  grounds  urg«d  in  support  of  the  a]M>Ucatioa." 
Overton  v.  Blum,  50  Tex.  417. 

The  motion  for  new  trial  does  not  involve 
a  trial  upon  the  merits  ot  the  case.  It  la 
properly  disposed  of  In  a  summary  manner, 
either  upon  the  face  of  the  record  or  upon 
affidavit  of  the  parties  and  of  their  support- 
ing witnesses.  If,  by  fraud,  or  mistake,  a 
party  has  been  prevented  from  prosecuting 
his  suit,  or  making  tiis  defense,  be  can  bring 
an  equitable  action  upon  its  merits  after 
the  close  of  the  term  to  reopen  the  case  and 
dispose  of  It  upon  its  merits.  This  action 
80  brought  has  all  the  incidents  of  a  trial 
and  cannot  be  disposed  of  in  a  summary  way, 
as  would  a  motion  for  a  new  trial.  Bddle- 
man  v.  McGalthery,  74  Tex.  2S0,  11  S.  W. 
1100,  and  authorities  there  cited. 

The  trial  court,  it  appears,  when  the  mo- 
tion was  first  considered,  granted  the  pray^ 
to  set  aside  the  former  judgment,  but  after- 
wards, upon  reconsideration,  he  set  aside  his 
order  granting  the  motion  vacating  the  for- 
mer judgment  at  the  preceding  term. 

II]  Complaint  is  here  urged  to  the  action 
of  the  trial  court  in  setting  aside  the  order 
granting  a  new  trial.  During  the  term  at 
which  an  order  is  made,  it  is  subject  to  the 
control  of  the  court  making  it.  If  the  trial 
court  was  in  error  in  granting  a  new  trial 
and  In  setting  aside  the  former  judgment 
because  he  then  had  no  such  power,  on  mo- 
tion It  was  his  duty  to  correct  the  error  by 
setting  aside  the  order  granting  a  new  trial. 
We  think  the  trial  court  properly  vacated  the 
order  for  a  new  trial  and  left  his  Judgment 
as  rendered  at  the  previous  term  stand,  as 
originally  entered.  If  we  were  to  consider 
the  motion  of  the  appellant  filed  to  set  aside 
the  judgment'  and  the  answer  attached  there- 
to, we  would  be  unable  to  say  the  trial  Court 
abused  his  discretion  in  overruling  the  mo- 
tion. It  does  not  appear  from  the  facts  al- 
leged In  the  motion  or  by  the  answer  that 
appellant  will  suffer  any  Injury.  He  does 
not  deny  the  note  sued  on,  but  claims  some 
items  as  counterclaims  a^lnst  the  note. 
There  is  nothing  shown  that  will  prevent  his 
recovery  on  fhfe  Items  thus  claimed'  if  he 
stiall  afterward  show  fhiem  to  he  Just  In 
another  action  therefor. 

The  case  will  be  affirmed. 
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PROGRBS8IVB  OIL  CO.  et  al  ▼.  CRAW- 
FORD.   (Na  5033.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   March  8,  1916.    Rehearing 
Denied  April  12,  l»ie.) 

Apfbai.  ahd  Ebbob  *=»7B9—BBrEFS— Assign- 
ment OF  Ebbobs. 

Under  rule  29  for  the  Conrts  of  Civil  Ap- 
peals (142  S.  W.  xii),  reqniring  aflsignmenta  of 
error  to  be  copied  in  appellant'g  brief,  aa  assign- 
ment, reconstructed  from  two  or  three  _  assign- 
ments of  error  in  the  motion  for  new  trial,  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3094;   Dec.  Dig.  «=9759.] 

Appeal  from  B«xar  County  Cwurt  for  Civil 
Cases:    John  H.  Clark,  Judge. 

Action  by  J.  R.  Crawford  against  the  Pro- 
gressive Oil  Company  and  others.  From 
Judgment  fbr  plaintiff,  defendants  appeal. 
Afflrmed. 

J.  T.  Ply,  of  San  Antonio,  for  aiq;>ellanta 
Hicks,  Bicks,  Teagarden  &  Dickson,  of  San 
Antonio,  for  appellee. 

MOURStJND,  J.  This  Is  a  suit,  filed  by  J. 
R.  Oravrford  on  November  4,  1914,  against 
the  Progressive  Oil  Company,  a  corporation, 
Joe  L.  Hill,  T.  W.  Woodruff,  and  R.  M.  Blard, 
upon  a  Joint  and  several  promissory  note  for 
!i!233.34,  payable  to  the  order  of  plaintiff,  ex- 
ecuted by  said  defendants,  dated  June  8, 
1914,  due  September  8,  1914,  bearing  8  per 
cent.  Interest,  and  providing  for  10  per  cent, 
attorney's  fee.  Defendants  Hill  and  Wood- 
ruff answered  and  denied  liability,  alleging 
that  there  was  never  a  delivery  of  said  note 
by  them  or  any  one  authorized  by  them  to 
deliver  the  same ;  that  they  Instructed  Biard 
not  to  deliver  the  note  to  plaintiff  unless  a 
certain  trade  should  be  consummated,  and 
that  said  trade  was  never  made.  They  also 
contended  that  plaintiff,  by  threats  of  per- 
sonal violence,  forced  Biard  to  deliver  the 
note  to  him.  Plaintiff  Joined  Issue  on  said 
allegations,  and  specially  alleged  that,  even 
if  Biard  was  not  authorized  to  deliver  such 
note,  the  same  was  delivered  by  him  to  plain- 
tiff without  any  knowledge  on  the  part  of 
plaintiff  that  Blard  was  not  authorized  to 
deliver  same,  and  that  plaintiff  received  and 
accepted  the  same  in  settlement  of  an  open 
account,  then  due  him  by  the  Progressive  Oil 
Company,  and  agreed  to  forbear  suing  until 
the  maturity  of  said  note ;  that  at  the  tim^ 
he  accepted  the  note  he  was  threatening  to 
sue  said  oil  company,  of  which  defendants 
Hill,  Woodruff,  and  Biard  were  office»s  and 
owners  of  practically  all  the  stock,  and  would 
have  sued  said  company,  wl4cb  at  that  time 
owned  assets  out  o%  which  plaintiff  could 
h^ve  collected  his  del^t;  that  within  three 
or  four  days  after  said  note  wa«  delivered 


Blard  informed  HiU  and  Woodmlt  that  1m 
had  delivered  the  same  t»  plalntlfl,  and  ttaat 
plaintiff  bad  accepted  It  in  aettlonent  of  his 
open  account  against  the  campany,  and  that 
said  defendants  aoquleaoed  In  the  dellvefry 
thereof,  and  did  not  notify  plaintiff  oatQ  aft- 
er the  maturity  of  the  note  that  it  was  de- 
livered without  aothorily;  that  plaintiff  by 
soch  acts  of  defendants  has  been  t^oed  in 
a  worse  posltlmi  than  he  was  when  he  ac- 
cepted the  note^  for  the  reason  that,  relying 
on  the  financial  responsibility  of  the  Indlrid- 
nals  who  signed  said  note,  he  permitted  de- 
fendants, as  officers  of  Qie  company,  to  dis- 
pose of  all  its  assets,  which  tb^  have  done, 
and  said  oomiMiny  Is  now  defunct. 

The  asslgnmaits  of  error  are  objected  to 
because  they  are  not  copies  of  iiaragrairiis 
of  the  motion  for  new  trial.  Without  filing 
formal  assignments  ot  error,  at^tellants  have 
reconstructed.  In  their  brltf,  their  assign- 
ments contained  In  their  motion  for  a  new 
trial,  making  one  assignment  out  of  two  or 
three  paragraphs  of  said  motion.  This  court 
has  been  very  liberal  in  considering  assign- 
ments which  as  printed  in  the  hriefs  are  sub- 
stantial copies  of  those  contained  in  the  rec- 
ord, bnt  we  cannot  permit  new  assignments 
to  be  formulated  and  printed  in  the  brief 
wltbont  setting  at  naught  rule  No.  29  (142 
S.  W.  xil)  for  the  (3ourts  of  Civil  Appeals. 
Horseman  v.  CJoleman  Co.,  57  S.  W.  304; 
lAkeside  Irrigation  Co.  v.  Bufflngton,  16S  S. 
W.  21;  Dewees  v.  Nicholson,  182  S.  W.  396. 
decided  by  this  court,  but  not  yet  oflacially 
reported;  .Overton  v.  Colored  K.  at  P.,  163 
S.  W.  1053. 

The  statements  under  the  first  two  assign- 
ments are  also  insufficient  We  must  decline 
to  consider  any  of  the  assignments.  The  is- 
sneg  are  simple,  and  apparently  aU  conten- 
tions sought  to  be  made  are  without  merit; 
but  were  we  to  consider  the  assignments,  we 
would  set  a  precedent  which  could  Justly  be 
invoked  in  future  cases.  The  Impression  ap- 
pears to  prevail  with  many  members  of  the 
bar.  Judging  by  the  frequency  with  which  we 
are  confronted  with  similar  assiguments, 
that  the  enactment  of  the  law,  permitting 
the  use  of  paragraphs  of  the  motion  for  new 
trial  as  assignments  of  error,  liberalized  tbe 
practice  to  such  extent  as  to  make  It  per- 
missible to  reconstruct  assignments  out  of 
such  paragraphs,  and,  without  filing  the  same 
as  formal  as^gnments,  print  such  new  as- 
signments in  the  brief.  As  role  29  h&s  not 
been  repealed,  there  is  no  ground  for  such 
impression. 

There  being  no  fundamental  error  appar- 
ent, the  Judgment  will  be  afiirmed. 

FLX,  O.  J.>  entered  Ms  diaqaattfioatton  amd 

did  not  att  in  tfds  casa 
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AMEND  et  aL  t.  JAHNS  et  vat.    (No.  922.)* 

(Court  of  CiTil  AppealB  o<  Texaa.    AmariQo. 

Feb.  16.  1§16.    On  Bebearlng. 

April  6, 1916.) 

1.  Husband  and  Wnc  «=3l31(4)— Sepabatc 
Estate  or  Wife  —  Actions  —  Bxtbden  or 
Pboof. 

Where  the  wife,  seeking  to  sare  certain 
lands  from  ezocution  levied  b7  tbfe  hveband'a 
creditors,  claimed  that  they  were  her  separate 
lands,  the  burden  was  upon  her  to  show  what 
part,  if  any,  of  the  land  was  paid  for  from  her 
separate  funds,  in  the  absence  of  proof  of  which 
it  would  be  presnmed  the  property  was  that  of 
the  community. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  |  477;    Dec.  Dig.  ®=>1S1(4).] 

2.  Husband  and  Wife  «=3l33(7)— Sepabate 
Estate   of   Wnm— Evidbnci;— SuFFiciENcr. 

Evidence  hsld  to  support  a  finding  that  the 
husband  gave  live  stock  and  its  iqcrease  to  the 
wife,  so  as  to  defeat  the  lien  claim  of  the  hus- 
band's creditors  to  land  .purchased  with  its  pro- 
ceeds. 

(Ed.  Note.— For  other  cases,  tee  Husband  and 
Wife,  Cent.  Dig.  |  491;    Dec  Dig.  ♦=»133(7).] 

8.  Husband  and  Win:  «b34S^(8)— Sepabatk 
Estate  of  Wife— Gifts— Evidence. 

While  mere  branding  cattle  in  the  wife's 
name  is  insufficient  to  prove  gift  thereof  to  her, 
it  is  evidence  which  may  be  considered  with  the 
facts  that  the  original  stock  was  the  wife's,  that 
the  husband  branded  the  increase  for  her,  and 
wonld  not  sell  them  without  her  consent,  which 
she  gave  on  condition  that  the  proceeds  should 
be  Invested  in  land  for  her,  which  land  she  se- 
lected, and  is  sufficient  to  show  a  gift  of  the  in- 
crease as  wen  as  its  proceeds. 

[Kd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  254;    Dec.  Dig.  «=»49%(8).] 

4.  Husband  and  Wife  «=3lS3^— Sepabate 
Estate  or  Wivs>-ETiDaNOB. 

E>videBce  held  sufficient  to  carry  to  the  juQr 
the  issue  whether  land  claimed  by  the  wife  to 
be  exempt  from  husband's  creditors  was  her 
separate  property. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ite.  Dec.  Dig.  «3»1S3%.] 

6.  HUBBAIfD  AND  Wms  «nDlS8(l)—SBF ABATE 
EflTATB  or  Wns— EVIDBNOE. 

Xhridence  held  to  show  that  certain  horses 
were  of  the  separate  estate  of  the  wife,  so  that 
their  issue  and  proceeds  were  exempt  from  the 
hnsband's  creditors. 

(Ed.  NotSL— For  other  casss,  see  HnsbaBd  aad 
Wif&  Cent.  Dig.  H  487,  493;  Dec.  Dig,  «s> 
133(I).3 

6.  Husband  and  Wife  ^»266  —  Sepabatk 
Estate  or  Wife— Evidence.   ' 

The  husband  may  give  or  convey  to  OSt 
wife  corammiity  property,  and  thereby  make  it 
her  separate  property,  when  it  is  not  done  la 
fraud  of  creditors,  so  that,  where  such  gift  was 
made  prior  to  the  time  at  which  plaintiffs  be- 
came creditor*  of  the  husband,  the  gift  of  con- 
mnnitJ  personalty  to  the  wife  was  valid  as 
axaiast  them. 

(Ed.  Note.-Jor  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $$  92S-568;  Dec.  Dig.  «=a 
266.] 

7.  Husband  and  Wife  «=»121— Convktance 

TO  WiFK— aUBBAND'B  NOTE  TOR  PlIOK. 

Where  the  wife's  separate  fmtds  were  used 
in  a  cash  payment  on  the  land,  and  thtt  husband 
signed  the  note  for  the  deferred  payment,  taking 
the  land  in  tbe  wife's  name  under  agreement 
tliat  the  Bote  should  be  paid  from  ber  funds,  the 
•qni table  title  to  the  laad  veeteA  in  W,  and] 


she  could  defend  against  the  Hen  claim  of  sub- 
sequent creditors  of  the  husband. 

W;Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  H  432,  435-4ll;    Dec.  Dig. 

<e=>i2i.] 

8.  Appeai,  and  Ebbob  «=»1068^)— Habmless 
Kbbob— Refusal,  of  Instbuctions. 

Where  the  Jury  found  that  the  whole  of 
land  claimed  by  the  wife  as  exempt  from  the 
husband's  creditors  had  been  paid  for  with  her 
separate  funds,  it  was  not  prejudicial  error  to 
rMose  to  submit  the  issue  of  the  proportion 
paid  by  the  wife. 

[Ed.  Note.— For  other  casaa,  Be$  AgpeaJ  and 
Error.  Cent  Dig.  i  4230  f  Dec  Dig.  «=» 
1068(5);  Trial,  Cent.  Dig.  S  476.] 

On  Rehearing. 

9.  Husband  and  Wnx  «=>121  '-  Bbpabatb 
EsTATjt  or  Wira  —  MiNQUNG  or  Ponds— 
Effect. 

The  mere  fact  tJiat  the  husband  mingled 
tiie  wife's  separate  money  with  his  wonld  not 
defeat  her  title  to  land  purchased  therewith. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fj  432,  435-441 ;  Dec  Dig. 
<S=»121.] 

10.  Fbaudumnt  CJonvbtances  «s»96(6)  — 
Gift  to  Wife— Validitt. 

Subsequent  creditors  cannot  attack  a  gift 
et  stock  to  the  wife  on  tlie  ground  that  it  was 
onl^  in  pursuance  of  an  antocedent  agreement 
which  is  invalid,  where  it  was  actually  a  gift 
of  things  in  esse. 

[Ed.  Note. — ^For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  268,  269 ;   Dec  Dig. 

11.  Husband  and  Wine  «aoi2l  —  Bbpabate 
E^staie  or  Wife— What  Pbopebtt  hax  bb 
Held  Sepabatb 

The  mere  f&ct  that  land  purchased  with 
pirooeeds  of  wife's  sepaiate  personal  property 
was  school  land,  and  the  purchase  money  on  a 
deferred  payment  was  due  that  fund,  would  not 
affect  the  wife's  right  to  hold  it  in  severalty  if 
it  was  paid  for  from  her  funds. 

[Ed.  Note.— For  other  eases,  fsee  Husband  and 
Wife,  Cent  Dig.  H  482,  485-441;    D«^  Dig. 

«S9l21.] 

Appeal  from  District  Court,  Sberman  Coun- 
ty;  D.  B.  Hill,  Judge. 

Action  by  W.  S.  Amend  and  otbers  against 
Cteorge  D.  Jahns  and  wif^.  Judgment  for  d» 
fendants,  and  plaintitrs  appeal.    Affirmed. 

R.  B.  Stalcap.  of  DaUiart,  W.  I.  Gamewell, 
of  Stratford,  and  B.  K.  Goree  and  H.  ▲.  Tur- 
ner, botii  ef  Ft  Wortb,  for  appellants.  Stabl 
*  ElUott,  of  Stratford,  and  Crodgtngton  & 
Works,  of  Aasarillo,  for  aj^llses. 

BUFF,  O.  J.  This  IB  an  action  brought  by 
tfae  appeilants  to  foreclose  a  Judgment  lien 
upon  seetloB  Na  44,  block  8>T,  of  the  Tex- 
as A  New  Orleans  Bailraad  Oompaoy,  sliniatT 
ed  in  Sberman  county,  alleged  by  them  to  be 
the  property  of  ttaetr  Judgment  debtor,  George 
D.  JTabns.  Mrs.  Nettle  V.  JaAins,  tbe  wife  of 
George  D.  Jahns,  intervened  in  said  salt,  al- 
leging tbat  tbe  property  was  ber  separate 
property,  and  aakied  that  it  be  decreed  to  ber 
as  bier  separate  estate,  and  that  the  dond 
created  by  tbe  abstracting  of  appellants'  Judg- 
ment be  removed.    There  are  several  parties 
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to  tbis  suit,  and  the  pleadings  are  rather  com- 
plicated, but  the  above  will  be  a  sufficient 
statement  to  understand  the  Issues  presented 
in  this  court,  and  discussed  by  us. 

[1]  The  first  assignment  In  this  case  Is 
that  the  trial  court  erred  In  refusing  to  in- 
struct a  verdict  for  the  appellants.  The  first 
proposition  thereunder  Is  to  the  effect  that 
the  burden  was  on  Mrs.  Jahns  to  show  what 
part,  If  any,  of  the  cash  payment  on  the  land 
was  her  separate  funds,  and,  If  not  so  estab- 
lished, the  amount  would  be  regarded  as 
having  been  paid  out  of  the  community.  Sec- 
ond, that  the  burden  was  on  appellee  to  show 
that  she  had  obligated  herself  to  pay  the  de- 
ferred payment  out  of  her  separate  estate, 
and  that  it  was  so  paid,  and,  If  not  all,  what 
portion  thereof;  and  It  not  so  shown,  the 
deferred  payment  would  be  regarded  as  a 
community  obligation.  If  the  affirmative  of 
either  one  of  these  propositions  waa  shovm 
by  the  appellee,  then  It  would  have  been  er- 
ror to  instruct  a  verdict  for  ttie  appellants, 
and  the  trial  court  would  have  been  justified 
in  refusing  th«  charge  on  that  ground. 

[2]  Before  the  land  was  purchased  and  the 
deed  executed  by  Amend  to  George  D.  Jahns, 
the  husband,  it  was  agreed  by  Jahns  and  wife 
that  when  her  cattle  and  horses  were  sold, 
the  money  received  therefrom  should  be  plac- 
ed In  land  for  her  separate  use,  and  upon 
this  condition  she  agreed  to  their  sale.  She 
went  with  her  husband  from  their  home  in 
Oray  county,  to  Sherman  county,  to  look  at 
the  land.  It  appears  that  two  sections  were 
purchased  at  the  same  time  by  Jahns.  The 
section  in  question  the'  wife,  when  she  looked 
at  It,  selected  for  her  section,  and  this  land, 
both  husband  and  wife  testified,  her  separate 
funds  paid  for.  The  consideration  iMild  for 
this  land  was  $900  bonus,  $500  cash,  and  one 
note  for  $400,  signed  by  the  husband  alone. 
The  $500  paid  down,  it  is  testified  by  both 
husband  and  wife^  was  the  proceeds  of  the 
sale  of  18  bead  of  cattle  claimed  by  the  wife, 
the  price  for  which  the  cattle  sold  was  $20 
per  head,  aggregating  $320,  and  three  head 
of  horses  belonging  to  the  wife,  for  the  mun 
of  $280,  making  a  total  received  for  the  hors- 
es and  cattle,  $600.  At  the  time  of  the  mar- 
riage between  Jahns  and  wife,  the  wife  had 
8  head  of  cattle  and  6  head  of  horses,  which 
were  given  her  by  her  father  before  her  mar- 
riage, and  which  also  consisted  of  the  in- 
crease from  the  original  stock  given  her  by 
her  father  up  to  the  time  of  her  marriage, 
which  was  some  time  in  1902.  3%e  land  was 
purchased  in  September,  1905.  The  three 
horses  first  sold  were  part  of  the  original 
stock  given  by  Mrs.  Jahns'  father,  and  which 
she  owned  at  the  time  of  her  marriage.  The 
cattle  sold,  the  proceeds  of  which  w«nt  into 
the  land,  were  in  part  the  original  8to<^ 
and  in  part  the  increase  therefrom  after  mar- 
riage. The  evidence  in  this  case  shows  that 
the  hTUband  owned  cattle  of  his  own,  which 
he  ran  in  one  brand  and  that  the  wife  bad  a 


separate  brand,  which  was  used  to  designate 
her  cattle.  Th«  testlmcmy  shows  that  the 
wilb  looked  after  the  branding  of  the  increase 
from  her  cattle  and  saw  to  it  that  her  brand 
was  placed  thereon ;  that  it  was  understood 
that  the  increase  was  not  to  be  mingled  with 
the  husband's  cattle.  He  would  not  sell 
them,  and  did  not  do  so  without  her  consent, 
and  when  he  did  sell  them,  it  was  upon  the 
condition  that  the  proceeds  be  placed  in  land 
for  her,  and  she  selected  the  land  into  which 
it  should  be  placed.  The  cattle  and  horses 
were  sold,  and  the  proceeds  held  in  the  bank 
in  the  name  of  the  husband,  to  be  used  in 
paying  for  the  land  for  her,  and  at  the  same 
time  he  also  sold  his  cattle  and  land  owned 
by  him.  In  Gray  county,  and  after  paying  his 
debts,  had  remaining  about  $1,000,  which  sum 
he  paid  for  a  section  of  land  in  Sherman 
county,  purchased  by.  him  at  the  time  the 
land  in  question  was  purchased.  It  is  shown 
by  the  husband  and  wife  ttiat  It  was  agreed 
at  the  time  and  before  the  deed  that  the  de- 
ferred payment  of  $400  ^ould  be  paid  from 
proceeds  to  be  derived  from  the  sale  of  t3ie 
wife's  remaining  horses.  The  husband,  short- 
ly after  their  marriage,  gave  his  wife  two 
colts,  which  she  owned  and  held  at  the  time 
the  land  In  question  was  acquired.  When 
the  note  for  the  land  fell  due,  the  husband 
borrowed  money  from  a  bank  to  pay  it,  and 
secured  the  bank  with  a  mortgage  on  his 
wife's  horses  and  some  of  hla  own.  After- 
wards, under  their  agreement,  when  the  land 
was  purchased,  the  husband  sold  some  of  the 
wife's  horses  for  $360,  and  applied  on  ttxe 
debt  in  Oie  imrehase  of  the  land,  and  the 
balance  due  thereon  was  paid  by  check  on 
the  balance  of  the  fund  in  the  bank  from  the 
sale  of  the  cattle  of  the  wife,  and  the  three 
first  horses.  It  is  explained  by  both  husband 
and  wife  that  some  of  the  colts  from  the  hors- 
es were  not  branded  with  the  wife's  brand 
for  the  reason  that  they  did  not  desire  to 
scar  them.  They  both  testified  that  these 
horses  given  by  the  father  and  the  two  colts 
by  the  husband,  together  with  the  increase, 
was  the  property  of  the  wife,  and  waa  the 
property  that  paid  for  the  land,  together  with 
the  cattle.  We  believe  the  facts  In  this  case 
ware  eufilcient  to  authorize  the  Jury  to  find 
that  the  husband  gave  the  Increase  of  the 
cattle  from  the  original  stock  to  the  wife. 

[3]  While  perhaps  the  mere  branding  of  the 
cattle,  as  was  held  in  Rhodes  v.  Alexander, 
19  Tex.  Civ.  App.  552,  47  S.  W.  754,  wUl  not 
be  sufficient  to  prove  the  gift,  yet  we  think 
It  Is  nevertheless  evidence  of  such  fact,  and 
may  be  considered  with  other  ctrcnmstances. 
The  Jury's  vevdict.  ought  not,  we  think,  be 
set  aside  on  that  account  In  this  case  the 
drlginal  stock  was  the  separate  property  of 
the  Wife  when  6he  married  her  husband.  Tbe 
husband  branded  the  Increase  for  the  wife, 
would  not  sell  tbem  without  her  consent,  and 
she  consented  to  sell  on  condition  that  tbe 
I^oceeds  should  be  invested  in  land  for  her. 
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and  she  selected  ttae  land  Into  wUCb  the  pro- 
ceeds were  placed,  and  the  land  ttiereafter 
was  regarded  as  her  property.  This,  we  be- 
lieve, evidences  a  gift  of  the  increase^  as  well 
as  tbe  proceeds  therefrom. 

[4]  The  three  first  horses  sold  were  of  the 
original  stock.  We  bellere  It  is  reasonably 
certain  that  the  cash  payment  was  oat  of 
the  wife's  separate  estate.  The  court  would 
have  been  nnanthorlzed  to  instruct  a  verdict 
for  the  appellant  on  that  ground. 

[8]  We  believe  the  evidence  will  mpport 
a  finding  that  the  horses  were  the  separate 
property  of  the  wife.  They  were  set  apart 
and  designated  as  such  by  both  the  husband 
and  wife.  The  wife  controUed  the  sale  of 
them  to  the  extent  that  the  proceeds,  when 
sold,  must  be  paid  on  the  land.  The  hus- 
band agreed  thereto,  and  all  the  facts  Indi- 
cate that  the  Increase  bt  the  original  eight 
bead  of  horses  was  given  to  the  wife. 

[•]  In  this  case  It  is  shown  at  the  time  of 
the  gift,  the  appellants  were  not  the  creditors 
of  George  Jahns,  and  therefore  were  in  no 
way  Interested  in  the  transactloa  had  be- 
tween the  husband  and  wife;  la  foct,  the 
evidence  in  this  case  shows  that  the  Judg- 
ment Uen  sought  to  be  foreclosed  was  ob- 
tained on  a  warranty  contained  in  a  deed 
given  in  the  sale  of  the  land  by  Jahns,  which 
was  purchased  at  the  time  the  land  In  ques- 
tion was  acquired.  It  Is  the  settled  rule,  as 
we  understand  it,  in  this  state,  that  the  hus- 
band may  give  or  convey  to  his  wife  the 
commonlty  property,  and  thereby  make  It  her 
separate  property  wb^i  it  Is  not  done  In 
fraud  of  creditors. 

[7]  The  deferred  payment  on  the  land,  evi- 
denced by  the  note  of  the  husband,  was  paid 
by  the  separate  funds  of  the  wife,  under  an 
agreement  of  the  husband  and  wife  at  the 
time  tbe  land  was  acquired.  This,  we  think, 
vested  in  her  the  equitable  title  to  the  land, 
and  she  could  defend  against  the  lien  sought 
to  be  established  by  subsequent  creditors 
and  llenholders.  Sparks  v.  Taylor,  99  Tex. 
411.  90  S.  W.  485,  6  Ia  E.  A.  (N.  S.)  381; 
Levy  &  Ca  V.  Mitchell,  62  Tex.  Civ.  App.  189, 
114  S.  W.  172;  Carter  v.  Bolln,  80  S.  W. 
1084 ;  Cavil  v.  Walker,  7  Tex.  Civ.  App.  305, 
26  a  W.  854. 

It  Is  not  deemed  necessary  to  discuss  the 
question  whether  the  land  held  by  tbe  hus- 
band In  his  name  was  under  an  express 
trust,  or  whether  It  was  a  resulting  trust. 
If  the  land  was  purchased  under  an  agree- 
ment that  the  land  should  be  for  the  wife's 
separate  estate,  we  see  no  reason  why,  when 
so  imcctaased,  the  equitable  title  would  not 
vest  in  ber  under  an  express  trust,  ei^>ecial- 
ly  80  when  the  property  given  to  her  paid 
tbe  purchase  price  for  the  land. 

[•]  The  second  assignment  will  be  overrul- 
ed, for  the  reasons  heretofore  given.  The 
tbird  assignment  Is  overruled.  We  think 
tbe  trtfd  court's  charge  folly  covered  the  Is- 
eae  ber«  aougbt  to  be  given  In  the  leQuested 


charge.  Tbe  verdict  of  tbe  Jury  renders  the 
assignment  and  the  refusal  of  the  requested 
charge  Immaterial,  for  the  reason  that  they 
found  the  entire  consideration  for  the  land 
was  paid  out  of  the  separate  funds  of  tbe 
wife,  Tbe  exact  amount  was  thereby  ascer< 
talned.  They  did  not  find  that  she  paid 
only  a  portion  out  of  her  separate  estate,  and 
therefore  there  was  no  necessity  of  finding 
the  exact  proportion  paid  out  of  her  separate 
property,  and  tbe  amount  paid  from  the  com- 
munity estate.  The  charge  of  the  court,  how- 
ever, as  given,  we  regard  as  a  clear  presenta- 
tion of  tbe  rules  governing  this  case,  and 
which  were  sought  In  the  specially  requested 
charge  by  appellant& 

The  fourth  assignment  Is  overruled  for 
tbe  reasons  first  above  given. 

The  case  will  be  affirmed. 

On  Rehearing. 

The  evidence  in  this  case,  as  stated  In  tbe 
original  opinion,  warranted  tbe  Jury  in  their 
finding  as  to  the  cattle,  16  head  of  which 
were  sold  at  920  per  head,  making  a  total  of 
$320,  and  three  head  of  horses  at  $2SQ,  total- 
ing ^600.  There  can  be  no  question  but  the 
horses  were  the  separate  property  of  the  wife 
at  the  time  of  this  sale.  It  awears  these 
cattle  were  sold  to  tbe  mother  of  tbe  hus- 
band, together  with  some  of  bis  cattle — about 
30^d  bead  in  alL.  He  took  his  mother's 
note  for  $260.  It  is  now  asserted  there  Is 
no  evidence  of  tbe  gift  of  this  $260  by  the 
busband  to  the  wife.  The  husband  bad  $600 
of  ber  money.  The  wife  testlfijes  specifically 
that  her.  hud>and  promised  her,  when  they 
were  selling  out  their  property  preparatory 
to  tbe  move^  "If  I  w^fild  let  him  sell  my 
stock,  that  be  would  let  me  have  some,  land." 
She  looked  at  the  land  for  herself,  "and  I  se- 
lected this  section  that  I  still  own;"  and 
they  B(^  the  horses  for  $280,  and  that  bis 
mother  paid  $230,  on  the  cattle,  wlhch  was 
placed  In  the  bank,  and  later  the  mother  fin- 
ished paying  on  the  cattle,  and  paid  that  in- 
to tbe  bank ;  that  she  Intrusted  to  ber  hus- 
band all  tbe  proceeds  of  the  cattle,  apd  left 
to  him  tbe  details  of  Investing  tbe  money; 
that  he  sold  the  stock  with  ber  consent  and 
d^MMlted  it,  and  she  sdected  what  she  want- 
ed done  with  tbe  money.  The  evidence,  if 
believed  by  the  Jury,  established  an  agree- 
ment between  the  hosband  and  wife  that  ttae 
proceeds  from  the  cattle  and  horses  should 
go  towards  paying  for  the  land  for  ber.  The 
land  should  be  hers,  and  that  she  selected  it 

[t,  10]  The  fact  that  tbe  husband  mingled 
ber  money  with  his  did  not  defeat  her  title 
to  the  proceeds  from  tbe  aala  The  fact  that 
for  part  of  It  he  took  bis  mother's  note  for 
$250,  wMch  was  afterwards  paid,  did  not  de- 
feat her  right  to  the  proceeds  from  tbe  sale 
of  the  cattle,  if  they  were  hers.  If  tiie  $600 
was  hers,  and  her  husband  held  It  as  hers 
and  for  her,  and  made  tbe  first  payment  on 
tbe  land  out  of  lti  to  that  extent  the  land 
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was  parcbased  wtth  her  aepanite  money. 
Three  horses  -were  hers  without  question. 
The  Increase  of  1<he  cattle  shows  a  gift  to  the 
wife.  They  were  set  apart  and  designated  as 
such  by  her  husband  as  they  Increased.  ThW 
shows  It  was  not  a  mere  agreement  to-  change 
the  law  governing  community '  rights,  bnt  it 
was  a  gift  of  property  bi  esse.  It  was  not 
such  by  virtue  of  an  antecedent  agreement 
alone,  but  •by  setting  them  aside  to  her  sepa- 
rate nse  and  as  her  property  at  the  time; 
Speer  on  Marital  Rights,  { 116.  The  anteced- 
ent agreement  made  before  the  increase,  the 
subsequent  agreement,  the  agreement  to  place 
the  proceeds  In  the  land,  the  selection  of  the 
land,  the  Intention  expressed  at  the  time  and 
afterwards,  authorised  the  Jnry  to  find  it  was 
then  the  understanding  to  make  a  gift  of  the 
community  interest  In  the  cattle,  as  well  as 
the  proceeds  therefrom.  Subsequent  credi- 
tors, such  as  appellant  and  who  were  such 
years  after  this  relation  had  been  fixed  by 
the  agreement  between  the  husband  and  wife, 
will  not  be  permitted  to  attack  the  gift  on 
that  ground  alone.  Gavll  v.  Walker,  T  Tex. 
Cir.  App.  305,  26  8.  W.  854 ;  Jordan  v.  Mar- 
centell,  147  S.  W.  367;  Gone  v.  Belcher,  B7 
Tex.  Civ.  App.  493, 124  S.  W.  149. 

As  to  the  horses  whlciiwere  sold  to  pay 
the  deferred  payment,  the  same  rule  above 
set  out  will  apply.  Althongh  there  was  a 
deferred  note,  it  was  expressly  agreed  be- 
tween' the  husband  and  wife,  when  the  land 
was  purchased,  that  such  deferred  indebted- 
ness should  be  paid  out  of  the  proceeds  from 
the  sale  of  the  wife's  horses.  The  evldenee 
shows  the  debt  was  finally  so  paid.  This 
vested  her  with  the  entire  estate  in  the  land. 

[11]  The  fact  that  the  land  was  school 
land,  and  that  the  purchase  money  due  that 
fnnd,  will  not  affect  the  matter,  as  we  under- 
stand the  husband  could  so  contract  that  the 
interest  should  be  the  separate  property  of 
the  wife,  except  as  to  existing  creditors  at 
that  time.  Swearlngen  v.  Reed,  2  Tex.  €iv. 
App.  864,  21  S.  W.  383. 

The  motion  will  be  overruled. 


BRIGGS-WEAVER  MACHINERY  00.  v. 
PRATT.    (No.  7442.)* 

(Court  of  CItU  Appeals  of  Texas.    Dallaa. 

March  11, 1916.    Rehearing  Denied 

April  8,  1916.) 

1.  Trial  €=»352(D— Presentation  or  Issues. 
In  a  salesman's  action  for  compensation  due 
under  an  oral  contract,  where  defendant  claimed 
thnt  his  employment  was  under  a  written  con- 
tract; the  court's  ttatemeat  in  its  fonnal  pi«s- 
eqtation  of  the  issues  titat  plaintiff  was  suing 
upon  an  alleged  oral  contract,  reciting  its  exact 
terms  with  reference  to  s.ilary  and  commij^sions 
and  how  and  when  both  were  earned  and  i>ay- 
able,  and  that  the  defendant  denied  that,  and 
.said  the  contract  was  a  written  coutracti  omit- 
,ting  any  reference  to  the  terms  of  tiie  written 
contract  as  pleaded,  was  not  objectionable  as 


CDftf using  titejury  or  leading' them  to  believe 
Aet  the  Writlea  contract  alleged  by  defendant 
was  not  an  issue  in  the  case,  as  It  waa  neces- 
sary to  I'ecite  the  terms  of  the  oral  contract,  that 
the  jury  miglit,  if  finding  for  plaintiff,  find  in  ac- 
cordance with  its  pioviaionB,  and  not  necessary 
to  state  the  provisions  of  tlie  alleged  written 
contract,  since,  if  the  jury  believed  that  it  wa» 
the  true  contract  of  payment,  the  verdict  in 
view  of  a  plea  of  payment,  wo^  be  for  defend- 
ant, witliout  reference  to  its  terms. 

[Bd,  Note.— Cor  other  cases,  see  Trial.  Cent 
Dig.  S  840;    Dec  Dig.  <8=»352(1).] 

2.  Aftcax.  and  EsaoB  ^=»1062(1)— Haucubss 
Ebbob— Pbksentation  of  Issuesi  - 

Such  presentation,  if  objectionable,  as  con- 
fusing the  jury  or  leading  them  to  believe  that 
the  written  contract  alleged  by  defendant  was 
not  aa  issue  in  the  case,  was  harmless,  where 
the  first  interrogatory  was  whether  plaintiff  had 
an  oral  contract  with  defendant,  or  whether  it 
was  the  written  feontract  alleged  by  defendant. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ISrror,  Cent.  Dig.  (  4212;  Dee.  Dig.  «=> 
1002(1).] 

8.  Triai.  «C336(K4)  —  SntriAL  Xsstna — B*cko- 

TXON. 

In  a  salesman's  action  for  compensation  un- 
der an  oral  contract,  wherein  defendant  claimed 
that  his  employment  was  under  a  written  con- 
tract, the  refusal  to  submit  defendant's  recpiested 
special  issue  as  to  whether  defendant  on  or  about 
a  certain  date  mailed  plaintiff  a  contract  in  writ- 
ing covering  his  employment  was  not  error, 
though  a  dependent  issue  as  to  whether  plaintiif 
accepted  such  contract  shonld  have  been  given, 
under  the  rule  tliat  the  function  of  special  is- 
sues is  to  have  the  jury  determine  from  the  evi- 
dence the  existence  of  the  material  facts  sought 
to  be  established  by  the  respective  parties. 

[Gd.  Note.— For  other  cases,  see  Trial.  Coit 
Dig.  i  829;   Dec.  Dig.  «s>3aX4).] 

4.  Tmai,  «=»351(6)— Rxqtjkbtbd  Isaxncs— Svb- 

uiTTED  Issues. 

In  such  action,  refosing  to  submit  defend- 
ant's requested  special  issue  waa  not  error, 
where  the  court  by  its  first  interrogatory  asked 
the  jury  whether  plaintiff  had  an  oral  contract 
witlL  defendant,  reating  its  terms,  or  whether  be 
was  employed  under  the  written  contract  set 
out  in  the  defendant's  pleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  834;  Dec.  Dig.  «=»351(5).] 

B.  Plkadino  <s=>177— A,DiassioN— Stathtel 

In  a  salesman's  action  for  compensation  un- 
der an  oral  Contract,  where  defendants  in  a  para- 
graph of  ita  answer  alleged  facts  whicJi.  if 
true,  constituted  aa  acceptance  by  plaintiff  of 
the  alleged  written  contract  of  employment,  and 
in  a  subdivision  of  such  paragraph  ciiarged  that 
such  contract  had  been  delivered  to  plaintiff,  and 
that  he  entered  the  senice  of  defendant  thereun- 
der for  the  year  involved,  plaintiff's  reply  deny- 
ing the  existence  of  the  written  contract  and  as- 
serting the  oral  contract  sued  upon,  and  specific- 
ally denying  each  paragraph  of  defendant's 
pleading  setting  up  the  written  cOBitract,  save 
the  subdivision  in  reference  to  which  he  admit- 
ted receiving  from  defendant  such  written  con- 
tract, but  denied  that  he  accepted  it,  was  a  s:nffi- 
cient  denial  under  the  Practice  Act,  as  amended 
in  lOia  (Acts  33d  Leg.  a.  12'i),  and  since  re- 
pealed (Acts  34  th  Leg.  c  101),  in  force  at  the 
trial,  requiring  a  reply  to  aflSrmatiVe  allegations 
of  the  answei^  to-efther  admit  or  d«aiy  them  or 
Aeny  my  Inowledge  or  informatioD  in  refQience 
tfatreto  sufficient  to  form  any  belief  concerning 
them.   .    ■ 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  Jg  354,  835 ;   Dec.  Dig.  *=177.] 
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6.  PSfinOirAL  AND  AOKBT 

8ATio»— Question   fob 

OF  Wbttten  CoftrtiAci. 

Ih  a  aalcsman's  action  for  compeasation  un- 
der an  oral  eontraot,  whece  dcfciiliuit  pleaded 
that  the  employment  waa  under  &  written  con- 
tract, held,  that  vbether  plaintiff  accepted  the 
alleged  written  contract  and  acted  thereunder 
was  for  lie  jory. 

[Kd.  Note.— For  other  oaaes,  aee  Prlndpia  and 
A«ent.  Gent.  Dig.  U  216,  288;  Dea  mg.  «=» 
89(9)J 


7.  Tbui.  «»86  —  EivxDEiYOB  AOMiasaiM  nf 
PABT— SCOPB  OF  O&ncTioif. 

An  objection  to  evidence  admissible  in  part 
should  separate  the  admissible  evidence  from 
that  whidi  ia  inadatisaiUe^  and,  onleaa  it  does  so, 
the  admiaaion  of  the  irreleyant  eTidcnoe  will  oot 
constitute  reversible  error. 

[Ed.  Note.— BVrt-'  other  cases,  see  'Trial,  Cent. 
Dig.  i§  ^2-226;   Dec.  Dig.  «s>85.] 

8.  "Witnesses  «S3898(1)— lirPEAcniaswi*— Coh- 

TKADICnON. 

It  ia  always  competent  for  a  party  to  eoor 
tradict  his  adversary's  witness  by  showing  the 
facts  to  be  otherwise  than  as  teatifi^  to  by 
him,  and  so  discredit  the  witness. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1267;  Dec.  Dig.  «=a398(l).] 

9.  AppEAi  AWD  Ebbob  *=3l04S(6)— Habmuess 

EBROH— BJXAMINATION  OF  WPTKESSBS— REPB- 

•rrrioN  of  Testimont. 

In  a  salesman's  action  for  compensation  and 
salary  under  an  oral  contract,  where  defendant 
pleaded  his  employment  under  the  terms  of  a 
written  contract,  and  where  defetidant's  presi- 
dent on  his  direct  and  cross-examination  denied 
the  execution  of  the  oral  contract  alleged  by 
plaintiff,  and  where  a  deposition  of  the  presi- 
dent's former  stenographer  taken  in  behalf  of 
plaintiff,  in  which  he  detailed  a  conversation  be- 
tween plaintiff  and  defendant's  president  tid- 
ing to  support  plaintiff^s  contention,  was  not 
used,  and  the  stenographer  testified  in  person, 
the  cross-examination  of  dSefendanfs  president 
by  reading  tiie  conversatiaa  as  first  detailed  by 
tbe  atenographer  in  his  depositian  and  inquiring 
whether  it  occurred,  which  the  witness  denieC 
while  not  approved,  because  presenting  the  tes- 
timony of  the  witness  to  the  jury  twice,  once  by 
deposition  and  once  oraU.v,  so  as  to  give  it  undue 
prominence,  was  not  so  prejudieial  aa  to  warrant 
a  reversal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
-Error,  Cent  Dig.  {  4145;  Dec.  Dig.  «=» 
1O48(0).] 

10.  WiTKESSKS  <S=>398(2)  —  Impeachment  — 

CONTBADICTOBY    STATEMENT— PREDICATE. 

Jn  anck  case  the  statement  talcen  from  the 
deposition  was  proper  and  sufficient  as  a  predi- 
cate for  the  contradiction  of  tbe  test;imony  of 
defendant's  witness. 

[Ed.  Note.— For  otter  cases,  see  Witnesses, 
Cent.  Dig.  §  1274;   Dec.  Dig.  «=s»398(2).l 

11.  ■WlTNESBES    <8=»374(2)— CbEDIBIUTT— SOS- 
TII.ITT. 

Id  a  salesman's  aetlM  ft>r  eompensation  and 
■alaiy  onder  aa  ontl  contract,  where  defendant 
set  up  hia  employment  .under  a  written  contract, 
a  letter  from  defendant  to  another  company 
-vrhidi  ha4  inquired  about  the  capability  of  the 
plaintiff,  wtaan  it  contemplated  employing,  which 
was  unfiieitdlgr  to  and  j^iased  agfunst  plawtiff, 
■was  admissible,  as  the  bias  or  unfriendliness  of 
a  material  witness  toward,  a  litigant  may  be 
shown  its  affecting  tbe  weight  to  be  'glten  the 
'vritneaa'  testimooy. 

IKd.  Note.— BVigr  other  eases,  aee  Witnesses. 
rr«xit.  Dig.  I  1202;  Dec  IHg.  «9=?374(2).] 


12.  Apfkai.  aitd  Ebbob  «=9882<8)— Fabtt  Bn- 
titled  to  at.t.eoz  b&bob  —  abmtssion  of 
Kvidence. 

In  sodb  case  tlie  defendaab  wMcb  proved 

the  contents  of  the  lettw  by  its  pNstdwtt  oefore 

it  was  offered  by  plaintiff,  was  in  no  position 

to  Romplaiu  of  its  admission. 
[Ed.  Note.— B\)r  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  }{  3597,  8598;   Dec  Dig.  *» 

882(8).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  Clarence  E.  fratt  against  the 
Briggs-Weaver  Machinery  Company,  with 
cross-action  by  defendant.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Bnrgeas,  Burgess,  Qermany  &  Chrestman, 
of  Dallas,  for  appeUant  Israel  Dre«ben,  of 
Dallas,  forappeUae. 

RASBtfRY,  J.  AppiAlei  stted  appellant  in 
the  court  below  to  recover  a  sum  of  money 
alleged  to  be  dtie  appellee  as  agreed  eompen- 
sation for  j)ersonal  services.  There  was  trial 
by  Jury,  to  whwn  were  retterred  certain 
siieeial  tesnes  of  fact.  Upon  the  answers  of 
the  Jnry  the  cowrt  rendered  judgment  for 
app«Uee,  from  whi<^' entry  this  appeal  Is 
prosecuted. 

'  Briefly  stated,  and  without  attempting  to 
fMIow '  tbetr  mntations,  the  pleadings  were 
as  f<rtlows :  Appellee  alleged  tbit  he  was  em- 
ployed by  appellant  as  trcvWlng  machinery 
salesman  for  the  year  IMS  by  oral  agreement 
between  the  parties  by  which  appelteei  was  to 
receive  a  salary  of  $8,600,  of  which  $125  was 
payable  montltly,  the  balance  at  the  expira- 
tion of  the  year,  with  the  farther  understand- 
ing that  appellee  was  to  receive  the  addition- 
al dam  of  5  per  cent  of  all  sales 'In  excess 
of  $25,000  on  -which  appellant  reailaed  a  prof- 
it No  dalm  vras  made  for  the  additional 
comi)auatlon,  Iwt  it  waa  alleged  that  ap- 
pellant bad  only  paid  $1,876  <rf  the -agreed 
salary  of  $8,600,  leaving  a  balance  of  $2,225, 
for  which  amount  Judgm«it  was  tendered 
opoA  the  finding  at  the  Jury. 

AppelUuit  while  admitting  appellee's  en>- 
lAoyment  for  the  period  asd  in  tbe  capacity 
stated,  denied  such  employment  was  under 
the  oral  agreement  alleged  by  appellee,  but 
was,  on  tbe  contrary,  moder  a  written  ob«, 
by  which  appellee  was  to  receive  $1,500,  pay- 
able $125  per  month,  together  with  the  addi- 
tional comi)en8atloa  of  5  jper  cent  on  all  salea 
In  excess  of  $35,000,  provided  the  profit  on 
such  sales  was  sufficient  to  warrant  the  com- 
mission, and  that  he  ean^  no  oommlsslons, 
and  that  bis  agreed  salary  had  been  paid, 
save  $125,  which  was  tendered.  Appellant 
also  sought  by  cross-action  to  recoyer. .of  .ap- 
pellee $500  alleged  ovarpayment  on  1912 
commissions,  during  which  year  appellee, was 
In  Its  employment.  Verdict  and.  judgmeiat 
were  against  appellant  on  its  cross-action. 

Some  issues  arise  on  tbe  i^eading  .w^cb 
retiuire  a   more  spedSc  8tatemie;at  in  l^hat 
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respect,  and  In  considering  the  lasnes  we  will 
when  necessary  make  snch  further  statement. 
It  majr  also  be  aald  for  the  porpoae  of  this 
appeal  that  evidence  was  addnced  by  both 
sides  to  the  controversy  In  support  of  the 
allegations  tn  their  pleading  sufficient  to 
sustain  verdict  either  way. 

[1]  The  first  Issue  presented  la  that  the 
manner  In  which  the  trial  conrt  presented 
the  Issues  made  by  the  pleading  and  evidence 
preliminary  to  propounding  to  the  Jury  the 
questions  of  fact  to  be  determined  by  them 
wa«  calculated  to  lead  the  Jury  to  believe  the 
contract  relied  upon  by  appellant  was  not  an 
issue  In  the  case,  and  to  confuse  them  In  that 
respect  In  propounding  questions  of  fact  to 
the  Jury  for  thtir  determination,  the  conrt 
preceded  the  questions  with  a  formal  state- 
ment of  the  nature  of  appellant's  suit  and 
appellant's  defenses  thereto.  In  such  state- 
ment the  court  recited  that  appellee  was 
suing  upon  an  alleged  oral  contract,  stating 
Its  exact  terms  with  reference  to  salary  and 
commissions  and  how  and  when  both  were 
earned  and  payable.  In  referring  to  appel- 
lant's defenses  the  court  said,  "The  defend- 
ant denies  this,  and  says  the  contract  was  a 
written  contract,"  omitting  any  reference  to 
the  details  of  the  written  contract  conoeming 
salary  and  commission  and  payment  thereof, 
as  pleaded  by  appellant  Such  omission, 
however,  did  not,  in  our  (K>lnioa,  either  owi- 
fuse  the  jury  or  lead  tb^n  to  believe  that 
the  written  oontract  ftUeged  by  aroeUant  was 
not  an  Issue  in  the  caa&  The  Issue  in  the 
case  and  the  one  the  Jury  surely  understood 
to  be  the  contrc^ling  one  was  whether  ap- 
pellee was  employed  nnder  the  oral  oontract 
upon  which  he  sued  or  upon  the  written 
contract  under  which  a]K)ellant  defended; 
and  it  was  necessary  to  recite  the  precise 
terms  of  the  alleged  oral  contract  r^ed  up- 
0a  by  aivellee  In  order  that  the  jury  might. 
In  case  their  verdict  was  for  appellee,  find 
in  accordance  with  Its  provisions.  It  was  not 
In  like  manner  necessary  to  furnish  the  )avj 
with  the  details  of  the  written  contract  in 
case  the  Jury  should  find  for  the  defendant 
for  the  reason  that  Ita  terms  were  Immate- 
rial, since,  If  the  Jury  believed  that  the  writ- 
ten oontract  was  the  true  one,  verdict  would 
have  been  for  appellant  without  reference  to 
its  terms,  due  to  the  fact  that  appellant 
claimed  it  had  paid  appellee  in  full  there- 
under, save  $12S,  which  was  tendered  In 
court. 

It]  It  may  further  "be  said  that.  If  the  man- 
ner of  presenting  the  Issue  Is  susceptible  of 
the  criticism  directed  against  it,  such  action 
was  harmless,  since  it  appears  that  the  Jury 
were  required  to  determine  precisely  whether 
the  oral  or  written  contract  was  the  true  one. 
By  the  first  interrogatory  the  Jury  were  ask- 
ed whether  appellee  had  an  oral  contract 
with  appellant  for  the  year  1913,  stating  its 
terms,  or  whether  it  was  the  written  one  as 
alleged  by  appellant  in  its  pleading.    It  is 


thus  clear  that,  whatever  the  Jury  may  have 
thought  concerning  the  intentloa  of  the  ooort 
to  ignore  the  written  contract,  as  disclosed  by 
the  preamUe  to  his  diarge,  all  doubts  were 
dispelled  when  they  were  required  to  pass 
directly  upon  the  questlcm. 

[3]  The  next  issue  presented  la  the  action 
of  the  court  In  refusing  to  propound  to  the 
Jury  two  special  issues  submitted  by  appel- 
lant as  follows: 

"(4>  Did  defendant,  oo  or  about  September  24, 
1912,  mail  to  Pratt  a  omttact  in  writing,  cov- 
ering Pratt's  employment  by  defendant  for  the 
year  19137 

"(6)  If  yon  have  answered  qnestion  Xo.  4 
'Yes,'  then  did  plaintiff  accept  said  contractT" 

The  trial  court  did  not,  in  onr  opinion,  err 
in  refusing  to  submit  special  issue  four.  All 
authority  is  agreed  that  the  true  function  to 
be  attained  by  special  issues  is  to  have  the 
Jury  determine  from  the  evldoioe  the  exist- 
ence or  not  of  the  material  facts  sought 
to  be  established  by  the  respective  parties. 
One  of  the  material,  if  not  ccmtrolllng,  facts 
to  be  found  by  the  Jury  in  the  Instant  case 
was  whether  appellee  was  employed  under 
the  contract  alleged  by  him  or  under  the  one 
alleged  by  appellant.  Consequently  it  is 
clear  that,  even  thou^  special  issue  4  bad 
been  submitted,  and  the  Jury  bad  found  that 
appellant  did  mall  the  oontract  to  appellee. 
It  would  not  have  established  the  fact  upon 
which  It  bore,  since  mailing  the  contract 
would  in  no  respect  establish  that  appellee 
accepted  it  or  agreed  to  its  terms.  Qnestion 
5,  however,  was  pertinent  and  material,  and 
presented  to  the  Jury  a  material  and  con- 
trolling issue,  and,  in  the  absence  of  any  sub- 
stantial presentation  of  such  issue,  the  fall- 
ur«  to  submit  the  issue  would  have  been  er- 
ror. 

[4]  The  court  did,  however,  present  the 
precise  Issue,  and  in  a  manner  as  fair  and 
Impartial  as  did  the  refused  charge.  It  is 
to  be  borne  in  inlnd  that  It  was  claimed  by 
appellee  that  he  was  employed  under  the 
oral  contract  alleged  by  him,  while  it  was 
maintained  by  appellant  that  he  was  em- 
ployed under  the  written  contract  alleged 
by  it.  Oonseqnently  the  issue  was  which 
was  the  true  contract?  In  submitting  the 
issue  thus  made  the  conrt  by  hla  first  inter- 
rogatory inquired  of  the  Jury  whether  ap- 
pellee had  VTlth  appellant  for  the  year  1913 
an  oral  contract,  reciting  Its  terms,  or 
whether  It  was  the  written  contract  set  oat 
in  the  pleadings  of  app^ant  Here  in  one 
question  was  fairly  put  the  issue  made  by 
both  parties,  because  In  answer  to  the  ques- 
tion the  Jury  was  compelled,  in  making  its 
answer,  to  find  that  the  true  contract  was 
either  oral  or  written.  True,  it  wonld  have 
been  correct  to  have  submitted  the  requested 
issuer  but  it  would  have  been  further  neces- 
sary to  make  the  presentation  complete  for 
the  conrt  to  have  also  submitted  affirmative- 
ly, or  in  the  same  manner,  the  issue  of  oral 
contract;,  and  It  would  have  been  error  for 
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the  coort  to  lave  refused  to  do  so,  tdnm 
obviously  It  always  has  been  the  role,  ap- 
plied both  to  cases  submitted  npoa  a  geaeral 
charge  or  upon  special  issues,  that  ell  issues 
of  fact  made  by  the  pleading  and  sustained 
by  the  evidence  must  be  affirmatively  submit- 
ted to  and  determined  by  the  Jury.  For  the 
reasons  stated,  we  conclude  that  the  court 
did  not  err  in  the  respect  stated. 

[6]  The  next  Issue  is  based  upon  the  re- 
fusal of  the  trial  court  to  Instrnct  the  Jury 
to  consider  tlie  written  ctmtract  as  the  true 
one  between  the  parties.    This  Issue  arises 
upon  the  Practice  Act,  as  amended  In  1918 
(Acts  33d  Leg.  c.  127),  and  since  repealed 
(Acts  34tb  Leg.  c.  101>.     The  ground  upon 
which  the  charge  was  predicated  was  the 
alleged  failure  of  appellee  to  speclflcaUy  ad- 
mit or  deny  plaintiff's  allegation  that  said 
written  contract  had  been  delivered  to  him. 
Appellant  by  Ito  first  amended  original  an- 
swer alleged  In  paragraph  6  thereof  facts 
which,  U  true,  constituted  an  acceptance  by 
app^lee   of   the   alleged  written   contract 
Subdivision  5  of  said  paragraph  charged  that 
such  contratt  had  been  delivered  to  appellee, 
and  that  appellee  entered  the  service  of  ap- 
pellant thereunder  for  the  year  1913.     In 
reply  to  such  pleading  appellee  denied,  first, 
the  existence  of  the  written  contract  at  all 
and  asserted  the  oral  one  sued  upon.    Then 
he  denied  specifically  each  paragraph  of  ap- 
pellant's   pleading    setting   up   the   written 
contract,  save  subdivision  5,  wherein  it  was 
charged  that  he  received  it    In  reference  to 
tills  Issue  he  admitted  receiving  from  appel- 
lant m  the  fall  1912  the  written  contract,  but 
denied  that  he  accepted  it  or  that  it  was  con- 
summated between  him  and  the  appellant. 
By  the  amended  Practice  Acts  in  force  at 
trial  of  this  case  appellee,  as  platntift  below, 
was  required  In  replying  to  the  alBnnatlve 
allegations  of  appellant's  answer  to  either 
admit  or  deny  them  or  deny  any  knowledge 
or    information   In    reference  thereto   suffi- 
cient upon  which  to  form  any  belief  concern- 
ing them.    That  appellee  complied  with  the 
statute  we  think  clear.    Every  material  fact 
was   denied,   except  receipt  of  the  written 
contract,   which   was   admitted.     But  such 
admission  did  not  entitle  appellee  to  the  re- 
qnested   instruction,   because   accompanying 
tlie  admission  of  the  receipt  of  the  contract 
was  a  denial  of  its  acceptance  or  consumma- 
tion, which  raised  an  Issue  of  fact  for  the 
determination  of  the  Jury,  one  of  the  pur- 
poses sought  to  be  attained  by  the  repealed 
act.      Accordingly   we   feel   constrained   to 
overrule  the  assignment. 

[S]  It  is  next  urged  by  two  assignments 
tliat;  the  court  erred  in  refusing  to  withdraw 
CroDO  the  consideration  of  the  Jury  the  evi- 
dence of  appellee  adduced  in  support  of  his 
plea  Just  stated  that,  while  he  received  the 
?ont.Tact  mailed  him  by  appellant  in  the  fall 
yf  1S12,  he  refused  to  accept  its  provisions, 
md    in  that  connection  to  Instruct  verdict 


for  appellant.  In  ttie  midst  of  the  trial  and 
upon  oross-examinatton  appeilee  testified 
that  he  never  at  any  time  rcoelred  a  written 
contract  from  appellant  eoveiing'  his  employ* 
ment  for  the  year  1913;  further,  that  the 
contract  whim  appellant  alleged  was  moiled 
to  htm,  and  which  he  admitted  by  his  plead- 
ing he  received  in  the  fall  of  1912,  was,  in 
fact,  a  contract  Intended  to  cover  his  com- 
ponfiatlon  for  the  yeaxs  1911  and  1912,  which 
had  been  in  dispute  between  him  and  ap- 
pellant. Appellanifa  contention  is.  In  effect, 
that  having  admitted  recelrtng  the  contract, 
and  not  having  denied  that  it  was  for  the 
year  1913,  but  only  that  he  did  not  accept 
its  terms,  his  testimony  should. have  been  ex> 
eluded,  and  verdict  instructed  for  appelant 
Waiving  the  fact  that  the  testimony  soilght 
to  be  excluded  was  elicited  by  appellant  on 
cross-examination  for-  the  evident,  but  en- 
tirely proprar,  purpose  of  showing  a  variance 
between  appellee's  sworn  answer  and  his 
testimony,  and  thereby  reflecting  against  ap- 
pellee any  consequent  inoonsistency,  'we 
nevertheless '  conclude  tise  court's  action  in 
refusing  to  peremptorily  instruct  verdict  for 
SKiellant  was  correct  As  we  have  said  at 
another  place,  Judgment  against  appellee 
could  not  proper]^  be  entered  upon  the  plead* 
Ing  alone,  because,  without  reference  to  the 
real  facte,  the  issue  of  fact  tendered  by  the 
pleading  of  appellant  had  been  squarely  met 
by  the  pleading  of  appellee,  and  there  was 
in  appellee's  pleading  no  admission  of  fact 
which  could  hare  supported  an  instructed 
verdict  for  appellant  In  short  the  admis- 
sion was  that  the  contract  pleaded  by  appel- 
lant had  been  received,  but  not  accepted  or 
agreed  to  by  appellee.  It  then  became  an 
issue  of  fact  to  be  affirmatively  proven  by 
appellant  to  the  satisfaction  of  the  Jury  that 
appellee  did  accept  same  and  did  perform 
his  duties  during  the  year  1913  under  ite 
terms  and  provisions.  The  fact  that  appellee 
admitted  receiving,  but  not  accepting,  a  con- 
tract alleged  by  appellant  to  be  one  for  the 
year  1913,  and  on  cross-examination  testified 
that  it  was  as  matter  of  fact  for  the  years 
1911  and  1912,  would  In  no  respiect  change 
the  situation  that  the  Issues  tendered  by  the 
pleading  were  met,  and  that  appellant  was 
l)ound  to  prove  the  affirmative  issues  so  met 
The  contradiction  or  variance  developed  be- 
tween appellee's  sworn  pleading  and  his  evi- 
dence was,  of  course,  a  matter  of  comment 
for  counsel  and  consideration  by  the  Jury, 
and  bore  upon  the  credibility  of  the  witness 
and  the  weight  to  be  given  to  his  testimony, 
rather  than  the  right  of  appellee  to  maintain 
at  all  his  suit  upon  the  oral  contract 

[7]  The  next  issue  presented  Is  the  action 
of  the  court  in  admitting  in  evidence  certain 
letters  written  by  ai^ellee  to  appellant  and 
some  written  by  appellant  to  appellee.  In 
reference  to  this  issue  we  have  carefully  ex- 
amined the  correspondence  sought  to  be  ex- 
cluded, and,  in  our  opinion,  some  of  It  is 
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highly  KUt-Bixving,  and  some  Irrelevant 
Other  portions  of  the  correspoadence  at^ 
however,  clearly  admissible.  The  objection 
was  made  to  the  correspondence  aa  a  whole, 
mive,  perhaps,  In  one  Instance,  but  In  that  ex- 
ception a  portion  of  the  particular  letter 
was  admissible  as  relevant  The  mle  in 
such  cases  Is  that  the  objector  should  la 
his  objections  to  the  admission  of  mixed 
relevant  and  Irrelevant  testimony  separate 
the  admissible  evidence  from  that  which  is 
inadmissible,  and  unless  he  does  so  the  ad" 
mlssloD  of  the  Irrelevant  will  not  constitute 
reverstble  error.  Kallway  Co.  v.  Oallaher, 
TO  Tex.  685,  15  3.  W.  694;  Hallway  Co.  v. 
Gormley,  91  Tex.  883,  43  S.  W.  877,  66  Am. 
St  Hep.  894. 

[8-141]  J.  C.  Weaver,  appellant's  president, 
testified  on  direct,  and  cross  examination  de- 
nying the  execution  of  Hie  oral  contract  al- 
leged by  aixtellee.  On  file  1b  the  acme  waj* 
the  dei>oslti(Hi  of  A.  C.  Reed,  formerly  Wea- 
ver's stenographer,  taken  on  bebalf.  of  appel- 
lee, In  which  Bced  detailed  a  conversation 
he  heard  betwera  aK>eUee  and  Weaver  .which 
tended  to  support  appellee's  owtention.  The 
depoeitioD  was  not  used  in  evidence;  Beed 
betng  iM-eaent  testifying  in  pecson.  On  cross- 
examination  of  Weaver  counsel  for  appellee 
read  the  conversation  as  detailed  by  Beed 
in  his  deposition,  and  inquired  of  Weaver 
whether  it  as  matter  of  flict  occwred.  The 
witness  declared  it  did  not  The  proceeding 
related  was  objected  to  by  counsel  tux  ap- 
pellant and  the  cootentim  la  made  tliat  it 
was  prejudicial  to  appellant  in  that  it  was 
the  means  of  presenting  the  testimony  of  the 
witness  to  the  Jury  twice,  once  by  deposition, 
and  once  orally,  and  hence  gave  some  undue 
promln^iee.  It  is  always  "competent  tm  a 
party  to  contradict  his  adversary's  witness 
by  showing  the  facts  to  be  otherwise  than  as 
testified  to  by  him,  and  thus  disocedlt  the  wit- 
ness." 40  Cyc.  2766.  It  is  also  proper  and 
necessary  to  lay  a  predicate  for  the  contra- 
diction, and  the  statement  taken  from  Reed's 
deposition  was  proper  and  correct  as  such 
predicate,  and  .was  not  objectionable  because 
wanting  in  essentials.  While  we  do  not  ap- 
prove the  statement  of  counsel  preceding  put- 
ting the  alleged  conversation  between  Weaver 
and  appellee  that  it  was  the  statement  of 
another  witness,  at  the  same  time  the  im- 


propriety Is  not,  in  onr  optaten,  sufficient  to 
warrant  a  reversal  of  Uie  case.  We  would 
not  b«  authorized  in  hol<Hng  that  tbe  Jury, 
because  a  witness  was  permitted  to  testify 
to  the  same  fact  twice,  would  for  that  rea- 
son alone  accept  his  statement  as  true,  not- 
withstanding another  witness  contradicted 
him  on  th«  issue  to  which  he  testified. 

[11]  The  next  and  laat  issue  arises  upon 
the  a4!tlon  of  the  coortln  admitting  In  evi- 
dence a  letter  by  appeHamt  to  Murray  Iron 
Works  Company  of  Burlington,  Iowa,  lnqul^ 
Ing  concerning  the  capabilities  of  appellee, 
whom  the  inquiring  company  contemplated 
employing,  and  the  answer  of  the  latter 
thereto.  It  la  unnecessary  to  set  out  the 
contents  of  the  letter.  Its  purport  as  a  whole 
may  be  said  to  be  unfriendly  towards  appel- 
lee, and  was  sufficient  to  support  a  finding  of 
the  Jury  that  Weaver  was  biased  against  ap- 
pellee. AiH)eIlant  earnestly  maintains  that 
it  was  irrelevant  and  pre'JudictaL  it  may 
have  been  prejudicial,  but  it  occurs  U  us  that 
it  was  not  Irrelevant  It  is  a  settled  role 
that  the  bias  or  unfriendliness  of  a  material 
witness  towards  a  litigant  may  always  be 
shown,  since  the  existence  of  sudi  a  state  of 
mind  affects  the  wel^t  to  be  given  to  the 
testimony  of  8m<^  witness.  Wentwortb  v. 
Crawford,  11  Tex.  132 ;  Evansich  v.  BailrtMd 
Co.,  61  Tex.  27 ;  Trinity  Lumber  Co,  v.  Den- 
ham,  88  Tex.  203,  30  S,  W.  856;  Cox  v.  M., 
K.  &  T.  Ry.  Co.,  20  Tex.  Civ.  App^  260,  48  & 
W.  745;  Houston,  etc,  Ry.  Co.  v.  UcCarty, 
40  Tex.  av.  App.  36^,  ^  S.  W.  805;  40  Cyc. 
2666. 

[12]  Further,  appelant  is  not  in  a  posi- 
tion to  complain  of  tbe  admission  ol  the  let- 
ter, for  the  reason  that  appellant  proved  its 
contents  by  Its  .witness  Weaver  before  it  was 
oftered  by  appellee.  On  cross-examination  of 
Weaver  counsel  for  appellee  handed  him  the 
letter  for  ideatification.  The  witness  identi- 
fied the  lettw  aa  one  written  by  witness.  Its 
president  for  appellant  Appellee  did  not 
then  otter  tbe  lett^  In  evidence.  On  redi- 
rect examination  couns^  drew  from  the  wit- 
ness orally  tbe  contents  of  the  letter,  to- 
gether with  tbe  motives  of  the  witness  In 
writing  It  Subsequently  the  letter  was  of- 
fered by  appellee  and  admitted  In  evidence. 

Finding  no  reversible  error  in  tbe  record, 
the  Judgment  Is  affirmed. 
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I.A.W  SPRINKI^  MBRCANTIL.B  CX>.  T. 
HAUSB  et  al.    (No.  6614.) 

(Court  of  Civil  Appeals  of  T«zas.    Austin. 

Mazch  15,  1016.    Rehearing  Denied 

April  12,  1916.) 

1.  CHATTEI.  MOBTOAOSa  €=:>22  —  ^ALIDITT  — 

FcrnKE  Advances. 

A  chattel  mortgage  to  secure  future  adTanc- 
«8  is  valid  and  binding  on  the  parties. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortp 
gages.  Cent.  Dig.  S  68;   Dec.  Dig.  «=322.] 

2.  Chattkl  Mobtoagbb  «=3l38(l)— Siohts  or 

MOKrOAOEB— SlXXCTDTION  PUBCHASSB. 

Property  including  a  male  was  mortgaged 
to  secure  future  advances  to  make  a  crop. 
Thereafter  the  mule  was  sold  under  execution 
against  debtor.  At  that  time  the  remaining 
property  was  more  titan  sufficient  to  discharge 
any  advances  made.  The  mortgagee  continued 
to  make  advances  and  then  prayed  foreclosure  of 
the  mortage  on  the  mule.  Held,  that  though 
Rev.  St.  1911,  art.  3744,  permits  a  creditor  to 
levy  on  mortgaged  property,  yet,  as  it  provides 
such  levy  shall  be  subject  to  the  mortgage,  and 
as  th«  mortgagee  under  penalty  of  breach  of  con- 
tract was  bound  to  continue  making  advances, 
the  mortgagee  took  priority  over  the  purchaser 
at  execution  sale. 

[Ed-  Note.— For  other  cases,  see  Chattel  Mort- 
ng«8,  Cent.  Dig.  H  228,  229,  231-236;  Dec. 
Die-  «s>lS8(l) :    Mortgages,  Cent.  Dig.  S  826.] 

Appeal  from  Milam  Cousty  Court;  Jobn 
Watson,  Judge. 

Action  by  the  Law  Sprinkle  Mercantile 
Company  against  E.  Hause  and  Arthur  Cobb. 
From  a  Judgment  for  the  last-named  defend- 
ant, plaintlit  ai^)eal8.  Reversed  and  re- 
manded. 

Morrison  &  Lewis,  of  Cameron,  for  appel- 
lant. Chambers  &  Baskin,  of  Cameron,  for 
appellee. 

RICE,  J.    Appellant,  a  private  corporation, 
brought  this  suit  against  appellee  Bause  to 
recover  a  balance  on  a  note  and  to  foreclose 
its  mortgage  on  certain  mules  and  other  per- 
sonal property  secured  thereby,  and  against 
Arthur  Cobb,  on  the  ground  that  he  had  con- 
verted one  of  the  mules  so  mortgaged  to  his 
own  use,  praying  a  foreclosure  against  him 
on    said  mule.     John  M.  and  J.  D.  Hefley 
Company,  a  private  corporation,  Intervened, 
allying  that  It  had  purchased  the  mule  in 
Qnestlon  at  execution  sale  against  B.  Rause 
and  bad  sold  it  to  Cobb,  warranting  title 
thereto.    Cobb  answered,  admitting  his  pos- 
session of  the  mule  in  controversy,  having 
bongbt  the  same  at  said  execution  sale,  but 
claimed  that  bUi  title  thereto  was  superior 
to     appellant's   mortgage  Hen,   because   the 
mortgage  was  given  for  future  advances,  and 
that  at  the  time  of  the  levy  of  the  execution 
appellant  bad  not  advanced  to  Hause  the  full 
amount  mentioned  therein,  but  had  only  ad- 
vanced him  the  sum  of  $45,  and  at  that  time 
the  other  prc^njrty  covered  by  the  mortgage 
was  of  sufficient  value  to  have  paid  appellant 
what  Hanse  then  owed  it,  and  asserted  that, 
after  notice  of  such  levy  to  appellant,  it  was 


not  protected  by  said  mortgage  as  to  future 
advances. 

There  was  a  nonjury  trial  In  which  Judg- 
ment was  rendered  In  favor  of  appellant 
against  Hause  for  the  sum  of  $261.66  and 
interest,  with  foreclosure  on  all  of  the  mortr 
gaged  property  except  the  mule  In  question, 
and  as  to  It  awarded  Judgment  in  Cobb's 
favor,  quieting  his  title  thweto,  and  decree- 
ing that  the  Hefley  Company  go  hence  with- 
out day,  trom  which  Judgment  appellant  has 
prosecuted  this  appeal. 

The  facts  show  that  on  January  S,  1914, 
Hanse  executed  and  delivered  to  appellant 
his  note  for  the  sum  of  $300,  due  on  or  before 
September  16,  1914,  and  to  secure  the  same, 
as  well  as  all  other  advances  that  ml^t  be 
made  to  him  by  appellant  during  said  term, 
he  mortgaged  to  It  his  entire  crops  et  fbe 
year  1914,  as  well  as  certain  stock,  including 
the  Cobb  mule,  the  mortgage  declaring  that 
it  was  given  In  order  to  secure  the  payment 
of  the  above  indebtedness  and  the  amount  of 
such  other  advances,  whether  of  money,  mer- 
diandise,  or  other  property,  that  might  be 
made  to  him  by  appellant,  or  their  assigna, 
during  the  year  1914.  This  mortgage  was 
forthwith  filed  for  record  with  the  county 
clerk  of  Milam  county. 

On  Decenber  29, 1918,  the  Hefiey  Company 
recovered  a  Judgment  against  Hanse  for  $44.- 
61  and  oostB  of  anlt,  upon  which  an  alias 
execution  was  Issued  and  levied  on  the  13th 
of  January,  1914,  by  the  sheriil  upon  said 
mule,  and  after  legal  notice  the  same  was 
sold  at  public  auction  and  purchased  by  the 
Hefley  Company  on  the  2flth  day  of  Janu- 
ary, 1914,  the  execution  and  sale  bdnjg  in  all 
respects  regular.  On  the  13th  ot  January, 
1914,  the  Hefley  Company  notified  f^ppellant 
that  said  mule  had  been  seized  under  execu- 
tion, at  which  time  Hause  was  Indebted  to 
appellant  In  the  sum  of  $43.10,  which  in- 
debtedness was  incurred  after  the  3d  of  Jan- 
uary, 1914.  The  property  mortgaged  by 
Hause,  other  than  the  mule  seized  under  ex- 
ecution, was  on  January  3d,  and  is  now, 
amply  sufficient  to  satisfy  the  sum  of  $43.10, 
then  due  by  Hause  to  appellant ;  but  the  bal- 
ance of  the  mortgaged  property  which  re- 
mained on  hand  when  Judgment  was  tender- 
ed In  behalf  of  appellant  was  not  sufficient 
to  satisfy  same.  The  Hefley  Company  pur- 
chased said  mule  at  the  execution  sale  and 
thereafter  sold  it  to  Arthur  Cobb. 

The  appellant  brought  this  suit  against 
Hause  during  the  February  term,  1914,  of 
the  county  court,  and  Hause  Sled  his  appear- 
ance thereto  at  said  term.  The  court  found 
that  when  the  mortgage  was  given  on  the 
3d  of  January,  1914,  appellant  agreed  to  fur- 
nish Hause  supplies  to  make  his  crop  for 
that  year,  and  that  after  said  levy  and  execu- 
tion sale  the  appellant  did  proceed  to  fur- 
nish Hause  the  further  sum  of  $522.47  in  sup- 
plies to  enable  him  to  make  and  harvest  said 
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crop,  and  that  all  the  payments  by  Hause  tot 
appellant  thereon  were  the  proceeds  of  said  | 
crop  which  had  been  begun  by  Hanse  before 
the  levy  of  said  execution ;  and  further  found 
that  such  supplies  were  necessary  to  enable 
Hause  to  make  the  crop,  and  that  he  could 
not  have  made  it  without  said  advanoes ;  bat 
it  further  found  that  if  appellant  had  im- 
mediately ceased  fumlshing  Hause  supplies 
when  notified  of  the  levy  of  the  execution, 
there  was  enough  property  described  in  the 
first-mentioned  mortgage  to  have  paid  the 
debt  for  advances  which  had  been  made  up 
to  that  time.  It  was  likewise  shown  that  £. 
Uause  was  totally  insolTent,  and  tliat  the 
mortgaged  property  was  not  suffldeut  to  sat- 
isfy appellant's  debt 

[1,  2]  By  its  first  assignment  appellant  urg- 
es that  the  court  erred  in  failing  to  award 
It  a  foreclosure  of  Its  mortgage  on  the  mule 
in  Question,  for  the  reason  that  the  same 
was  acquired  and  forthwith  duly  recorded 
before  the  levy  of  the  execution  under  which 
Cobb  claimed,  when  the  value  of  the  property 
subject  to  his  mortgage  was  insufficient  to 
pay  its  debt,  insisting  by  its  proposition 
thereunder  that  when  it  and  Hause  entered 
into  the  agreement  whereby  it  bound  itself 
to  furnish  him  supplies  for  the  year  1914, 
in  order  to  enable  him  to  make  a  crop,  and  as 
security  for  such  contemplated  advances,  he 
gave  appellant  a  mortgage  on  certain  stock, 
each  party  had  a  right  to  demand  of  the 
other  compliance  therewith;  and  a  third 
party,  at  a  later  date  and  before  the  expira- 
tion of  the  contract,  could  not,  by  levying  ex- 
ecution on  such  mortgaged  property  and  giv- 
ing notice  thereof,  deprive  appellant  of  the 
right  to  make  further  advances  under  its 
mortgage,  with  the  right  to  look  to  the  mort- 
gaged property  as  security  ther^or.  WhUe 
the  contention  of  appellee  is  that  appellant, 
after  the  notice  of  the  levy  was  given  It,  had 
no  right  to  make  further  advances  to  Hause, 
and  if  it  did,  was  not  protected  by  the  mort- 
gage. 

Both  of  these  contentions  find  support  in 
the  authorities.  In  this  state  it  is  no  longer 
an  open  question  that  a  mortgage  may  be 
given  to  secure  future  advances.  See  Frei- 
berg V.  Magale,  70  Tex.  116,  7  S.  W.  684.  The 
court  found  that  appellant  agreed  to  furnish 
Hause  during  the  year  1914  all  advances  and 
supplies  necessary  to  enable  him  to  make  a 
crop  for  said  year,  and  that  it  had  furnished 
such  advances  and  supplies.  Under  said 
agreement  was  it  protected  in  so  doing?  Its 
mortgage  was  duly  executed  and  forthwith 
recorded  prior  to  the  levy.  In  Jones  on 
Mortgages,  vol.  1,  {  373,  It  Is  said: 

"The  rule  that  a  mortgage  for  definite  ad- 
vances has  priority  in  all  cases  has  strong  sup- 
port in  recent  discussions.  Notwithstanding  all 
tlie  distinctions  and  refiuements  which  have  been 
introduced  into  the  law  of  this  subject  by  the 
many  conflicting  adjudications  upon  it,  there  is 
strong  reason  and  authority  for  the  rule  tliat  a 
mortgage  to  secure  future  advances,  which  on 
its  face  gives  information  enough  as  to  the  ex- 


tent and  purpose  of  the  contract,  so  that  any  one 
interested  may  by  ordinary  diligence  ascertain 
the  extent  of  the  incuml>rance,  whether  the  ex- 
tent of  the  contemplated  advances  be  limited  or 
not,  and  whether  the  mortgagee  be  bound  to 
make  the  advances  or  not,  will  prevail  over  the 
supervening  claims  of  purchasers  or  creditors, 
as  to  all  advances  made  within  the  term  of  such 
mortgage,  whether  made  before  or  after  the 
claims  of  such  purchasers  or  creditors  arose,  or 
before  or  after  the  mortgagee  liad  notice  of  them. 
If  the  mortgage  contains  enough  to  show  a  con- 
tract between  the  parties,  that  it  is  to  stand  as 
a  security  to  the  mortgagee  for  such  indebtedness 
as  may  arise  from  the  future  dealings  between 
the  parties,  it  is  sufficient  to  put  a  purchaser 
or  incumbrancer  on  inquiry,  and  if  he  fails  to 
make  it,  he  is  not  entitled  to  protection  as  a 
bona  fide  purcliaser.  Such  a  mortgage  is  con- 
sidered as  good  against  subsequent  incumbrances 
to  the  full  amount  of  the  advances  provided  for, 
and  the  mortgagee  is  held  to  have  a  right  to  rely 
upon  it,  and  to  make  such  advances  witliont  re- 
mrd  to  what  other  incumlyranees  may  afterwards 
nave  been  put  upon  the  property." 

To  the  same  effect  is  Witczinskl  v.  Bver- 
man,  51  Miss.  841;  6  Buling  Case  Law,  pp. 
420,  421,  I  51;  Diwer  v.  McLaughlin,  2 
Wend.  (N.  Y.)  596,  20  Am.  Dec.  663;  Love- 
lace V.  Webb,  62  Ala.  271;  Cobbey  on  Mort- 
gages, voL  1,  i  143.  For  other  aathoritiea 
discussing  the  subject,  see  Willis  t.  Sanger, 
15  Tex.  Civ.  App.  655,  40  a  W.  229;  Grooe 
&  Co.  V.  Chitttm,  100  S.  W.  1006. 

It  would  be  an  anomaly  to  hold,  we  think, 
that  aniellant,  being  twund  under  the  agree- 
ment to  furnish  Hause  all  necessary  future 
advances  to  make  the  crop,  and  yet  say  that 
the  Hefley  Company,  by  reason  of  the  notice 
of  the  levy,  could  prevent  appellant  from  re- 
lying upon  said  mortgage  to  secure  it  for  so 
doing.  If  under  the  obligation  imposed  by 
the  agreement  above  referred  to,  appellant  Is 
bound  to  furnish  all  necessary  advances, 
thereby  giving  to  Hause  the  power  to  Miforce 
compliance  therewith,  then  we  think  It  fol- 
lows that  appellant  would  have  the  legal 
right  to  enforce  Its  mortgage  on  the  property 
covered  thereby,  in  order  to  secure  snch  ad- 
vances. Being  bound  to  con«)ly  with  Its  obli- 
gation entered  into  prior  to  the  levy,  a  third 
party,  such  as  the  execution  creditor  in  this 
case,  could  not  be  allowed,  by  levy  upon  th« 
mortgaged  property,  to  prevent  appellant 
from  complying  with  its  contract  and  holding 
the  mortgaged  property  as  security  therefor. 

Nor  do  we  think  appellant's  right  is  in  any 
sense  restricted  or  abridged  by  reason  of  ar- 
ticle 3744,  B.  S.  1911,  which  permits  a  credi- 
tor to  levy  upon  mortgaged  property,  because 
such  statute  provides  that  such  levy  and  sale 
must  be  subject  to  said  mortgage.  This,  we 
take  it,  means  it  must  be  subject  to  the  mort- 
gage In  ail  respects,  so  that  the  pordiaser 
must  be  held  to  take  the  property  sabordi- 
nate  to  the  right  already  fixed  by  the  mort- 
gage. In  the  instant  case  Hause,  we  think, 
by  virtue  of  the  agreement,  had  the  right  to  de- 
mand a  compliance  vrith  its  terms,  and  require 
appellant  to  furnish  all  supplies  that  might 
be  necessary  to  enable  him  to  make  a  crop 
during  the  year  1914;  and  that  a  Cailnre  so 
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to  do  on  tbe  part  of  appellant  would  have 
ffivea  blm  a  right  of  -action  for  breach  of 
contract;  and,  bo  believing,  we  hold  that  It 
was  aiqpellant's  duty  under  tbe  law,  irrespeo- 
tlTe  of  such  levy  and  notice^  to  continue  to 
furnish  suptdtes  to  Hauae  In  accordance  with 
the  terms  of  the  agreement ;  and,  having  done 
so,  as  found  by  the  court,  it  was  mtitled  to 
a  foreclosnre  on  all  the  property  mortgaged 
to  secure  it  in  so  doing,  for  which  reason  we 
hold  that  tbe  court  erred  tn  falling  to  render 
judgment  In  its  behalf  foreclosing  the  mort- 
gage on  tbe  mnle. 

We  therefore  reYerae  the  judgmoit,  and  re- 
mand the  case  for  a  new  trial  not  incon- 
sistent with  the  views  herein  expressed. 

Reversed  and  remanded. 


PATTERSON  et  «L  v.  KIRKPA7RICK  et  aL 
(No.  1589.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

March  15,  1916.    Rehearing  Denied 

Manh  23,  1016.) 

1.  Ubok£B8  ®=>78  —  Beal  Kstate  Bboksbs 
— Right  to  Uoioosbion  in  Monet. 

Where  landownera,  employing  realty  bro- 
kers to  sell  their  property,  contracted  to  pay 
such  brokers  a  otHnmission  in  cash  if  they  se- 
cured a  purchaser  for  cash,  and  in  the  pnrehase- 
money  notes  if  the  sale  should  be  on  credit,  and 
Buch  brokers  sold  for  notes,  which  the  land- 
owners thereafter  sold  to  a  third  person,  such 
sale,  though  the  ^wneis  intended  to  repvrchaae 
tbe  notes  and  dehvet  them  to  the  brokers,  ren- 
dered the  owners  liable  in  assumpsit  for  the 
brokers'  commission  in  money,  since,  where  a 
debtor  fails  to  abide  a  stipulation  to  deliver  a 
specific  article,  the  neglect  or  omission  operates 
to  make  the  original  promise  to  pay  compensa- 
tioo  an  abs(rfnte  engagement  for  tlia  payment 
of  money. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent.  Dig.  i  99 ;  Dee.  Dig.  <£=»7S.] 

2.  Bbokebs  €=>89— Reai,  Estate  Bbokebs— 
Right  to  CoioassioN  in  Moitet. 

Realty  brokers,  who  contracted  with  land- 
owners to  sell  for  a  oommiiMiion  payable  in  the 
parchase-money  notes  if  such  were  taken,  to 
whom  the  landowners,  after  sale  on  credit,  ten- 
dered the  OMnmission  in  notes,  which  were  re- 
fused, were  not  entitled  to  recover  a  money 
judgment  for  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  S  130;   Dec.  Dig.  «8=>89.] 

Appeal  from  Hill  County  Court;  J.  D. 
St^dienson,  Judge. 

Salt  by  T.  B.  Patterson  and  others  against 
Lee  Kirkpatrick  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Judg- 
ment reversed  and  rendered  for  plaintiffs. 

The  appellants,  real  estate  brokers,  sued 
tbe  appellees  to  recover  reasonable  com- 
mifwlons  for  services  rendered  in'  effecting  the 
sale  and  excbange  of  two  tracts  of  land. 
Tbe  aivellees  pleaded,  as  material  to  state, 
that  It  was  agreed  and  understood  "that  any 
eommlaalan  earned  or  received  by  tbe  plaiu- 
tiffs  upon  said  transaction  would  be  collect^ 
ed  oat  of  tbe  proceeds  of  tbe  notes  received 
in  ttae  tnnsactioa,  and  that  defendants  have 


never  denied  the  plalntifrs'  right  to  ooUect 
their  commission  out  of  said  notes,  but  deny 
any  agreement  to  pay  them  any  commission, 
or  obligate  themselves  to  do  so,  in  any  other 
way."  The  appellants,  by  supplemental  pe- 
tition, averred  that  appellees  had  sold  and 
disposed  of  the  notes  rec^ved  as  a  part  of 
the  consideration  for  the  exchange  of  the 
lands,  and  were  estopped  from  now  claiming 
and  asserting  that  they  are  not  liable  in  mon- 
ey for  the  commissions.  Appellees  made  re- 
ply that  they  had  tendered  and  offered  to  de- 
liver the  notes  to  appellants  in  discharge  of 
the  debt,  and  that  they  had  refused  them; 
and  that  thereafter  appellants  had  disposed 
of  them,  bat  were  able  to  secure  their  re- 
turn and  deliver  and  transfer  them  in  fur- 
therance  of  the  agreement. 

The  evidence  establishes  that  appellees  list- 
ed two  separate  tracts  of  land  with  appel- 
lants PattersMi,  Deal  &  Turk  for  sale  or 
trade,  and  that  they  found  a  separate  pur- 
chaser for  each  tract.  The  land  did  not  sell 
for  cash.  The  purchasers  assumed  the  mort- 
gage indebtedness  then  against  the  land,  and 
executed  notes  for  the  difference,  except  in 
the  91-acre  tract  there  was  also  paid  |100 
cash.  According  to  the  evidence  of  appel- 
lants, they  were  to  be  paid  for  thrir  serv- 
ices a  reasonaUe  oommisslon  in  cash,  and 
appellees  had  paid  them  only  $20.  Appel- 
lants testified,  and  it  was  not  disputed,  that 
a  reasonable  commission  on  the  190% -acre 
tract  was  |693,  and  a  reasonable  oommissiwi 
on  the  91-acre  tract  was  $295.75,  less  the  $20 
paid.  Tt>e  appellees  did  not  dispute  the 
fact  that  appellants  rendered  the  services  In 
disposing  of  tbe  land,  but  claimed  that  the 
agreement  respecting  compensatioD  was : 

"If  tbe  land  sold  for  money,  we  would  pay  the 
commission  in  money ;  if  it  sold  on  credit,  they 
(apjpellantB)  would  have  to  take  part  of  the  notes 
which  we  received  in  payment  of  the  land." 

The  Jury  made  the  findings,  on  special 
iBsues,  that  appellees  agreed  to  pay  appri- 
lants  a  reasonable  commission  "ont  of  tbe 
proceeds  of  sale  if  by  notes  commiaBJon  in 
said  notes,"  and  that  tbe  aggregate  amount 
of  $968.76  as  claimed  by  appellants  was  a 
reasonable  amount  It  appears  that  at^iel- 
lees  tendered  and  oBerei  to  deliver  to  the  ap. 
Ii^UiantB  part  of  the  notes  obtained  on  each 
tract  as  payment  of  the  debt  owing  them, 
but  that  the  appellants  refused  to  accept 
same.  After  appellants  refused  or  declined 
to  take  tne  notes  as  pay,  the  appellees,  ac- 
cording to  the  undisputed  evidence,  sold  to  a 
third  person  the  notes  obtained  on  the  sale 
of  the  199V&-acre  tract  It  does  not  appear 
that  the  appellants  have  sold  and  do  not  own 
the  notes  obtained  on  the  sale  of  the  91-acre 
tract.  It  does  not  appear  whether  or  not  the 
land  notes,  or  any  of  them,  are  due  and  pay- 
able. The  sale  of  the  91-acre  tract  was  a 
separate  and  distinct  transaction,  it  appears, 
from  the  sale  of  the  190%-acre  tract. 
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The  court  rendered  judgment  on  the  ver^ 
diet  In  favor  of  appellees. 

Wear  &  Frazier,  of  Hlllsboro,  for  appel- 
lants. Morrow  &  Morrow,  of  Hillsboro,  for 
api)ellees. 

I^VY,  X  (after  stating  the  facta  as  above). 
[1]  According  to  the  evidence,  the  only  con- 
troversy between  the  parties  wag  respecting 
the  mode  of  payment  of  the  commissions 
earned  by  appellants  in  effecting  the  sale. 
The  Jury  made  the  finding  that  it  was  the  un- 
derstanding of  the  parties  that  appellees 
might  make  payment  of  the  compensation 
for  the  services  of  appellants  In  notes  ob- 
tained as  consideration  for  the  sale  of  the 
lands.  And  the  evld^ice  conclusively,  even 
admittedly,  shows  that  appellees  had  sold 
and  delivered  to  a  third  person  all  the  notes 
obtained  from  the  sale  of  the  199%-acre  tract 
The  fact  of  the  sale  by  appellees  of  the  notes 
mentioned  has  the  legal  effect  attaching,  it  is 
believed,  of  making  the  contract  of  the  par- 
ties, respecting  the  sale  of  the  199%-acre 
tract,  payable  in  money.  It  is  the  rule  that, 
where  the  debtor  fails  to  abide  the  stipula- 
tion to  deliver  the  specific  article,  the  neglect 
or  omission  operates  to  make  the  original 
promise  to  pay  compensation  an  absolute  en- 
gagement for  the  payment  of  money.  Baker 
V.  Todd,  6  Tex.  274,  56  Am.  Dec.  775 ;  Cheval- 
Uer  V.  Burford,  1  Tex.  503;  Deel  v.  Berry, 
21  Tex.  463,  T3  Am.  Dec  236;  Ward  &  Mar^ 
tin  V.  LatUmer  et  al.,  2  Tex.  245;  Grant  v. 
Burleson  et  aL,  38  Tex.  214;  Short  v.  Aber- 
nathy,  42  Tex.  91;  Boberts  t.  Beatty,  2  Pen. 
&  W.  (Pa.)  68,  21  Am.  Dec.  410.  And  upon 
the  fact  of  sale  of  the  notes  being  a  legal 
default  the  appellants  were  entitled  to  de- 
mand money  and  receive  it  on  their  petition 
In  assumpsit  for  services  rendered.  The  pur- 
pose and  Intention  of  appellees  to  repurchase 
the  notes  and  deliver  them  to  appellants 
would  not  avail  as  a  defense  against  a  mon- 
eyed Judgment,  for  by  the  sale  appellees 
lost  the  right  to  make  payment  in  notes,  and 
such  right  would  not  be  restored  except  by 
express  consent  of  appellants. 

[2]  It  not  appearing,  though,  that  appel- 
lees have  sold  the  notes  obtained  for  the  91- 
acre  tract,  and  It  appearing,  as  It  does,  that 
they  have  tendered  them  on  the  compensa- 
tion owning  for  that  particular  sale,  the 
right  of  appellees  to  pay  such  demand  In 
notes  and  not  money  would  continue,  and 
consequently  appellants  would  not  be  enti- 
tied  to  recover  a  moneyed  judgment  In  this 
case  for  the  sale  of  the  91-acre  tract 

The  Judgment  is  reversed  and  here  render- 
ed in  favor  of  appellants  for  $693,  and  this 
Judgment  to  be  without  prejudice  to  enforce 
rights  if  legally  necessary,  respecting  the 
agreement  for  compensation  for  sale  of  the 
91-acr8  tract  The  appellees  will  i>ay  all 
costs. 


ALAMO  AXTTO  SALKS  OO.  v.  HBRM& 
(No.  5627.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Maitob  15,  1916.    On  Motion  for  Be- 

hearing,  Ainril  12,  19ia) 

1.  Skusb  «=338(1)  —  BxTTxa's  Bight  to  Be- 
eciND— Inxoet. 

Where  the  pardiaser  of  a  motor  truck 
failed  to  show  injury  by  fraud,  if  any,  in  the 
seller's  representationB  as  to  the  capacity  of  the 
truck,  be  was  not  entitled  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  f  65;  Dec.  Dig.  <»=>38(1).] 

2.  Saixs  €s=3l28(l)— Boykb's  AonoH  to  Be- 

BOIND— iTmB. 

The  buyer  of  an  auto  truck,  even  if  the 
seller  fraudulently  represented  its  capacity, 
after  using  it  for  six  or  seven  months  and  negli- 
gently and  recklessly  injuring  it,  had  no  right 
to  rescind  the  contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  313,  315;  Dec.  Dig.  <3=>126(1).] 

3.  Sales  <S=»52(7)— Buteb'b  Action  to  Bk- 
BCIN  D— Verdict. 

In  a  suit  to  rescind  an  executed  contract 
for  the  purchase  of  a  motor  truck  on  the  ground 
of  the  seller's  misrepresentations  as  to  its  ca- 
pacity, verdict  for  plaintiff  held  without  sup- 
port m  the  evidence. 

[Ed.  NoteL— For  other  cases,  see  Sales,  Cent. 
Dig.  §i  140-144;   Dec.  Dig.  «=>52(7).] 

Appeal  from  District  Court  Bexar  Goanty; 

W.  F.  Ezell,  judge. 

Suit  by  Chris  Herms  against  the  Alamo 
Auto  Sales  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Beversed,  and 
judgment  rendered  for  defendant 

Terrell,  Walthall  &  Terrell,  of  San  An- 
tonio, for  appellant 

FIiT,  a  X  This  la  a  suit  to  resdnd  a  con- 
tract of  purchase  of  a  motor  truck  brought 
by  appellee  against  appellant  and  for  the 
cancellation  of  six  notes  aggregating  $650, 
find  to  recover  $900  already  paid  on  the  pur- 
chase price  of  the  trudc  The  ground  of  re- 
scission was  that  the  truck  was  represented 
to  be  a  one-ton  tnw*,  and  would  wlOi  safety 
and  ease  carry  3,000  pounds,  and  that  the 
representation  was  false.  The  cauae  was 
submitted  on  special  Issues  to  a  jury,  and  oa 
the  answers  thereto  Judgment  was  rendered 
that  appellee  recover  of  appellant  $900,  less 
the  sum  of  $111.90,  with  6  per  cent  tnterest 
for  the  cancellation  of  the  notes  and  a  diat- 
tel  mortgage  on  the  track.  The  truck  wm 
adjudged  to  appellant  The  effect  of  the 
judgment  was  a  rescission  of  the  entire  cm- 
tract 

The  evidence  shows  that  appdlee  bongbt  a 
motor  truck  from  appellant,  under  lepreseo- 
tation  that  it  was  a  one-ton  truck.  A  num- 
ber of  the  notes  given  for  the  porcbase  mon- 
ey were  paid,  and,  after  using  the  tra<&  for 
seven  months  or  more.  It  was  then  cmiclnded 
by  the  appellee  that  he  would  rescind  the 
sale.  The  track  was  bought  on  Febmary  4. 
1916,  and  he  used  It  until  August  when  he 
broke  a  Spindle  and  carried  It  to  the  shop  of 
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appellant.  Appellee  never  contemplated  a 
resdsslrai  of  the  contract  nntil  appellant  re- 
fosed  to  allow  him  to  take  the  track  from 
the  shop  mitU  he  paid  a  certain  accovmt.  He 
stated: 

"If  I  could  hare  agreed  with  them  on  the 
open  account,  I  would  have  taken  the  car  out. 
I  would  know  exactly  then  what  I  could  haul 
on  it,  2,000  pounds." 

The  evldoice  showed  beyond  cmtroTersy 
that  the  rescission  was  sought  because  ap- 
pellee did  not  want  to  pay  his  accovmt  to  ap- 
pellant This  he  stated  time  and  again  in 
bis  testimony.    He  stated: 

"I  was  told  that  I  would  get  a  ton  truck,  and 
it  did  have  that  The  truck  pulled  2,500  pounds 
aU  ri«ht." 

There  was  no  evidence  tending  to  show 
that  the  truck  would  not  transport  all  that 
ai^ellant  represented  that  it  would.  Appel- 
lee testified  that  it  would  haul  as  mudL  as 
3,000  pounds. 

It  was  alleged  In  the  petition: 

"That  prior  to  and  at  the  time  of  the  sale  to, 
and  purchase  by,  this  plaintiff  of  said  truck,  the 
defendant  acting  through  its  duly  authorized 
agents  and  representatiTes,  represented  to  this 
plaintiff  that  the  said  truck  was  a  one-ton  truck. 
That  this  plaintiff  explained  to  the  agents  of 
said  defendant  the  purposes  and  uses  which  his 
business  required  and  demanded  the  track 
should  serve,  and  as  an  inducement  to  this 
plaintiff  to  purchase  and  take  the  truck,  which 
he  did  purchase  and  take,  the  said  defendant, 
through  its  said  repreaentatiTcs,  and  who  were 
by  it  fully  authorized,  and  who  were-  acting  in 
the  apparent  scope  of  their  authority,  represeut- 
ed  to  this  plaintiff  that  the  truck  was  rated  as 
a  one-ton  truck,  but  that  it  would,  with  safety 
and  ease,  carry  3,000  pounds." 

The  testimony  of  appellee  showed  that  the 
tmck  was  rated  as  a  one-ton  truck,  and  that 
It  would  carry  3,000  pounds.  Willie  be  stat- 
ed that  the  catalogue  showed  that  tbe  nuud- 
mom  capacity  of  the  truck  was  2,000  pounds, 
be  never  objected  to  it  on  account  of  its  lack 
of  power,  but  becanse  he  did  not  want  to  pay 
the  account  To  escape  payment  of  the  ac- 
cotmt  he  sought  a  rescission  of  his  contract 
He  wanted  a  tmck  that  would  haul  20  cans 
of  milk,  and  be  did  not  testify  that  the  truck 
failed  to  haul  that  number  of  cans.  He  ob- 
tained exactly  what  he  contracted  for. 

[1]  If  there  bad  been  any  fraud  in  the  rep- 
resMitation  as  to  the  capacity  of  tbe  truck, 
the  eTidmce  failed  to  show  that  appellee  was 
injured  thereby,  and  be  would  not  on  a  mis- 
representation which  did  not  damage  him  be 
Mititled  to  rescind  the  contract  I/onmon  v. 
Hanley,  28  Tex.  226 ;  Bramond  v.  McLean,  45 
Tex.  17;  Moore  v.  Cross,  87  Tex.  557,  29  S. 
W.  1051. 

[2]  If  tbe  testimony  bad  shown  that  there 
was  fraud  in  the  representations  as  to  the 
truck,  it  cannot  be  said  that  appellee,  after 
using  the  truck  for  six  or  seven  months,  and 
bad  injoied  the  vehicle  very  much,  would 
have  the  right  to  go  into  a  court  of  equity 
and  demand  a  rescission.  He  made  no  offer 
to   reimburse  appellant  for  tbe  use  of  the 


machine  and  for  the  injuries  recklessly  and 
negligently  inflicted  on  it 

[3]  Tbe  time  that  appellee  used  tbe  tmck 
before  offering  to  return  It  was  utterly  un- 
reasonable if  be  bad  discovered  any  fraud  at 
or  near  tbe  time  when  he  purchased  it  He 
found  nothing,  however,  at  fault  with  the 
power  of  tbe  trucic,  which  hauled  any  and  all 
things  be  desired  to  transport,  and  there  is 
not  one  word  of  testimony  that  tends  to  show 
that  the  truck  would  not  do  everything  that 
appellant  said  it  would.  It  was  only  after 
the  amount  of  the  account  was  demanded  of 
him  that  he  obtained  a  catalogue  and  ascer- 
tained that  it  stated  that  tbe  truck's  moving 
capacity  was  from  1,500  to  2,000  pounds.  It 
in  no  way  contradicted  the  representation 
that  the  car  was  a  one-ton  truck.  Appellee 
testifies  that  it  would  transport  more  than  a 
ton.  He  obtained  all  he  contracted  for,  and 
bis  contract  will  not  be  rescinded.  There 
was  an  utter  absence  of  testimony  to  sustain 
the  answers  of  tbe  Jury,  and  a  verdict  should 
have  been  instructed  for  appellant 

The  Jndgment  Is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothing  by 
his  suit,  and  that  appellant  recover  of  ap- 
peUee  the  sum  ct  $844.08,  with  Interest  at  8 
per  cent  per  annum  on  $770  of  that  amount 
from  January  17,  1916,  and  at  6  per  cent  per 
annum  on  the  simi  of  $74.08,  being  the 
amount  of  the  open  account,  from  the  same 
date,  and  all  costs  in  this  behalf  expended. 

On  Motion  for  Kebearing. 

The  Judgment  on  the  open  account  will  be 
corrected  so  as  to  be  for  $111.90,  instead  of 
$74.08,  and  a  chattel  mortgage  lien  will  be 
foreclosed  on  the  truck  In  favor  of  appellant 
Bxcept  as  herein  mentioned,  tbe  Judgment 
will  remain  as  originally  rendered  by  this 
court 


CARVER  BROS.  v.  MERRETT  et  al.» 
(No.  1556.) 

(Court  of  GM\  Appeals  of  Texas.    Texarkana. 

Jan.  31,  1916.    Rehearing  Dcoded 

Feb.  16, 1918.) 

1.  VxnuK  $=327— Surr  by  Bona  Fidk  Holdxb 
or  Account — Statutk. 

Under  Rev.  St.  1911,  arts.  1830,  1842,  pro- 
viding that  no  inhabitant  of  the  state  shall  be 
sued  out  of  the  county  in  which  he  has  his  domi- 
cile, except  in  certain  cases,  and  that  several 
obligors  to  any  contract  may  be  joined,  a  bona 
fide  bolder  for  value  of  an  account  could  bring 
suit  thereon  against  a  bank,  assignor  and  guar- 
antor of  the  acconnt,  jointiy  with  the  parties 
primarily  liable  thereon,  in  the  county  of  the 
residence  of  the  bank,  though  the  parties  pri- 
marily liable  were  resident  elsewhere. 

[Ed.  Note. — ^For  other  cases,  see  Venue,  Cent 
Dig.  S  41;  Dee.  Dig.  «=5»27.] 

2.  Judgment  «=>589(2)— Bab— Recovebt  tjp- 

ON  TOET  AND   OONTBACT. 

The  assignor  of  an  account  could  not  re- 
cover thereupon,  and  also  for  a  tort  growing 
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out  of  the  same  transaction,  as  It  wonM  constl- 
tnte  a  donble  recovery. 

fBd.  Note.— For  other  caaaa,  see  Judgment, 
Cent  Dig.  §|  1063-1066,  1101 ;  Dec.  Dig.  «=» 
689(2).] 

3.  Venuj:  «=»8— Soit  fob  Com vkbsion— Stat- 
ute—"Tkespass." ,  ,    „ 

Under  Rev.  St.  1911,  art  1830,  aubd.  9, 
providing  that  when  the  foundation  of  a  suit 
18  some  crime,  offense,  or  trespass  for  which  a 
civil  action  in  damages  may  lie,  the  suit  maj 
be  brought  in  the  county  where  such  crime,  of- 
fense, or  trespass  was  committed,  or  in  the  coun- 
ty where  the  defendant  has  his  domicile,  where 
the  agent  of  a  copartnership  converted  securi- 
ties at  Titus  county  which  the  partnership  had 
pledged  with  a  bank,  and  which  the  bank  had 
returned  temporarily  to  the  agent  for  the  spe- 
cial purpose  of  maMng  up  his  accounts,  the  as- 
signee of  the  bank  could  sue  the  copartnership 
in  Titus  county,  though  such  copartnership 
was  resident  elsewhere,  for  damages  tor  the  con- 
version, since  a  pledgee  may  maintain  an  action 
of  trover  against  his  pledgor  for  a  conversion 
of  collateral  which  the  former  has  returned  to 
the  latter  for  a  special  purpose,  while  the  act 
of  the  copartnership's  agent  was  a  'trespass 
within  the  statute;  the  taking  and  appropriat- 
ing having  been  intended,  and  not  merely  ne(li- 
gent 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  {  17;   Dec.  Dig.  «=)8. 

For  other  definitions,  sec  Words  and  Phrases, 
First  and  Second  Series,  Trespass.] 

4.  Pleading  €=>111  — Puba  of  Peivilegb  — 

BUBDEN   OF  PBOOF.  . 

In  a  suit  for  conversion,  plaintiff  was 
bound  to  overcome  a  plea  of  privilege  by  proof 
that  the  conversion  was  committed  in  the  coun- 
ty of  suit 

FEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  234-236;   Dec.  Dig.  «=9lll.) 

6.  Apfbai.  and  Erbob  <s=>1170(9)— Habiclbss 
Ebbob— Instbuction— Rtrij;  op  Court. 
Under  rule  62a  of  the  Court  of  Civil  Ap- 
peals (149  S.  W.  i),  prohibiting  reversal  for 
harmless  error  in  a  suit  for  conversion,  where 
defendants  pleaded  privilege,  a  charge  technical- 
ly incorrect  in  placing  the  burden  of  proof  re- 
specting the  plea  on  the  defendants,  but  prac- 
tically putting  the  burden  of  proof  on  plaintiff, 
did  not  warrant  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    |    4643;     Dec    Dig.    «ft=» 
1170(9).] 
6.  Judgment  «=»256(5)  —  Support  by  Veb- 

DICT. 

In  suit  by  the  assignee  of  a  bank  which 
guaranteed  collection  against  it  and  its  debtor, 
where,  under  the  charge  peremptorily  directing 
-ver^ct  against  the  bank  for  plaintiff,  the  bank 
having  confessed  liability  on  its  guaranty  before 
the  jury  could  find  for  the  bank  against  the  oth- 
er defendants,  they  were  required  also  to  find 
f<M:  plaintiff  against  both  the  bank  and  defend- 
'ants,  the  action  of  the  court  in  entering  judg- 
ment for  plaintiff  against  the  defendants  other 
than  the  bank  upon  a  verdict  that  the  jury 
found  for  the  plaintiff  on  the  merits  of  the  case 
against  the  bank,  and  further  found  for  the  bank 
against  the  other  defendants,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  451 ;   Dec.  Dig.  <g=256(5).] 

'7.   pBINCIPAt  AND  AOftNT  <S=»159(1)— TOBT  OF 

Agent— Conversion. 

Where  the  agent  for  dealers  in  cotton,  act- 
ing within  the  scope  of  his  authority,  obtained 
from  the  bank  with  which  they  had  been  pledg- 
^  by  the  dealers  cotton  tickets  to  make  a  list, 
and  thereafter  refused  to  deliver  possession  of 


the  tickets  to  the  bank,  the  dealers  were  liable 
to  the  bank  for  damages  oocaaioned  by  the  re- 
fusal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  if  699-606;    Dec  Dig.  «=» 
159(1).] 
8.  Peincipal  and  Agent  «=>193— LiABmrr 

FOB  Agent's  Tobt— Question  fob  Jury. 
In  suit  by  the  assignee  of  a  bank  against 
the  bank  and  cotton  dealers  whose  agent  con- 
verted from  the  bank  cotton  tickets  pledged 
by  iJie  dealers,  whether  the  bank  was  negligent 
in  letting  the  agent  have  access  to  the  tickets 
was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent  Cent  Dig.  |f  721^728;  Dec  mg.  ^ 
193.] 

0.    PBINCrPAL  AND    AOENT   *=»193— liABUXTT 

FOB  Agent's  Tobt— Question  fob  Just. 
In  suit  by  the  assignee  of  a  bank  against 
the  bank  and  cotton  dealers  whose  agent  con- 
verted from  the  bank  cotton  tickets  pledged  by 
the  dealers,  whether  the  agent  in  securing  poa- 
session  of  the  tickets,  was  acting  within  the 
scope  of  authority  actually  conferred  upon  him, 
heU  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  721%-726;  Dec  Dig.  €= 
193.] 

10.  Pbincipai.  and  Agent  «=999— Scofb  of 

Authority. 

Where  cotton  dealers  advised  a  bank  that 
P.  would  "represent  us  in  your  city,"  the  bank 
had  the  right  to  construe  the  language  to  mean 
that  the  dealers  had  authorised  P.  to  do  every- 
thing usually,  customarily,  or  necessarily  done 
by  a  nonresident  cotton  buyer's  local  agemt 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {§  254-261;  Dec  Dig.  ^^ 
99.] 

Appeal  from  District  Court,  ntiis  OiKinty ; 
J.  A.  Ward,  Judge. 

Suit  by  John  Merrett  against  Carr^:  Broe^ 
a  copartnership,  and  another.  From  a  Juds- 
ment  for  plalntlS,  the  named  defendants  ap- 
peal.   Affirmed. 

See,  also,  156  S.  W.  633,  174  S.  W.  829. 

The  suit  Is  by  appellee,  Merrett,  seeking  to 
recover  the  sum  of  ^1,773.39  against  app^ 
lants,  a  copartnership,  and  the  Merchants*  & 
Planters'  National  Bank.  The  petition  al- 
leged that  Carver  Bros,  were  during  the  fall 
of  1911  cotton  merchants,  with  their  resi- 
dence and  prindiiel  place  of  business  in  Col- 
lin county,  Tex.,  and  operating  and  buying 
and  selling  cotton  thToughout  many  ooonties 
in  Texas,  including  Titus  county;  tliat  cm 
September  27,  1911,  a  contract  was  entered 
into  between  Carver  Bros,  and  the  bank  t^- 
the  terms  of  which  the  b«mk  agreed  to  pay 
for  cotton  bought  by  them  through  tbeir 
agent  and  representative,  and  Carver  Bros. 
agreed  and  promised  to  refund  to  tbe  bank 
any  and  all  sums  so  advanced,  together  with 
10  per  cent,  interest  pM'  annum,  and  the 
costs  of  yardage  and  weighing;  that  during 
that  season  the  bank  paid  oat  ¥87,41731.  Ut- 
eluding  interest,  and  that  Oarver  Bros,  had 
repaid  $6&,64&28,  leaving  a  balance  of  $1,- 
773.39  still  due  the  bank;  that  the  bank 
transferred  and  sold  this  account  to  plalntltf, 
and  guaranteed  its  payment    A  second  oonnt 
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ot  the  petition  alleges  siAwtantlally  that  the 
bank  held  as  collateral-  and  as  a  pledge  to 
secure  the  payment  of  the  account  of  $1,773.- 
39  44  bales  of  lint  cotttm,  property  of  Car- 
ver Bros.,  and  of  the  valne  of  $45  per  bale, 
which  was  represented  by  cotton  tickets  Is- 
sned  by  Hammond  &  Culver  and  In  the  pos- 
session of  the  bank;    that  the  agent  of  Car- 
ver Bros,  came  Into  possession  of  the  cotton 
tickets  and  cotton  whUe  acting  In  the  8C(q)e 
and  apparent  scope  of  his  authority  and  in 
the   course   of  his   employment,   to   prepare 
!!hii^lng  lists,  make  reports,  and  check  the 
cotton,  and  after  getting  possession  of  the 
cotton  tickets  and  cotton  for  the  temporary 
purpose  such'  agent  and  Carver  Bros,  f&lled 
and  refused  to  return  the  same,  and  appro- 
priated and  converted  the  cotton  and  tickets ; 
that  this  was  done  In  Titus  county;  that  the 
bank    sold    and   transferred   this   claim    for 
damages  to  plaintUf,  and  guaranteed  its  pay- 
ment.   The  bank  by  Its  answer  admitted  Ua- 
blllty  as  a  gnarantor  ot  the  account  and  the 
claim  for  damages,  and  prayed  for  Indgment 
over  and  against  Carver  Bros,  tot  the  same 
judgment  that  might  be  rendered  against  it 
Api>ellant8,  Carver  Bros.,  first  answered  by 
plea  of  privilege  to  be  sued  In  the  county  of 
their  residence.    A  Jury  being  demanded,  the 
plea  of  privilege  was  submitted  to  the  Jury 
along  with  the  merits  of  the  case.    Subject 
to  the  plea  of  privilege  appellants  answered 
that  they  were  not  liable  for  the  44  tickets 
nor  indebted  In  the  sum  sued  for ;  that  they 
bad  received  only  1,432  bales  of  cotton  and 
cotton  tickets  from  the  bank ;  that  the  bank 
was  not  autborlzed  to  pay  for  any  cotton 
except  with  the  cotton  tickets  attached ;  that 
the  bank  was  negllg«it  In  respect  to  the  cot- 
ton tickets,  causing  damages  to  appellants 
to  tbe  amount  sued  for;    and  In  oCTset     A 
jury   rendered  a  verdict  against  appellants' 
plea  of  privilege  and  against  appellants  for 
damages. 

The  facts  proved  on  the  trial  show  that 
Carver  Bros,  reside  at  Farmersvllle,  Collin 
county',  Tex.,  and  were  during  tbe  years  1911 
and  1912  engaged  in  buying  and  selling  cot- 
ton. In  September,  1911,  Cbrver  Bros,  ad- 
dressed the  following  letter  to  the  cashier  of 
the  Mercliants'  &  Planters'  National  Bank 
of  Mt  Pleasant: 

"Dear  Sir:  This  will  introduce  to  yon  Mr. 
J.  W.  Pierce,  who  will  represent  us  in  your  city, 
and  we  hope  he  will  be  able  to  buy  some  cotton 
on  tbe  atreets  for  ub,  and  we  would  like  for 
you  to  pay  for  cotton  bought  by  him  for  us  with 
tickets  attached  for  us,  and  we  will  ship  out 
amd  give  yon  exchange  on  either  Sulpjiur 
Springs  or  Pittsburg.  We  do  not  know  wheth- 
er it  is  your  custom  or  not  to  figure  the  tickets 
on  street  cotton  for  the  buyer.  If  you  will  do 
this,  we  will  appreciate  it,  and  it  will  also  help 
Mr.  Pierce.  Any  favors  shown  him  will  be 
greatly  appreciated  by  us." 

Xtie  bank  agreed  to  this  proposal,  and  en- 
tered into  an  agreement  with  Carver  Bros. 
io  tbe  effect  that  tbey  would  pay  for  such 
x>tton  as  J.  W.  Pierce  would  buy  for  the  ac- 
.-ount  at  Carrer  Bros,  when  Pierce  placed 


with  or  caosed  to  be  placed  with  tbe  bank. 
tickets  issued  by  cotton  weighers  showing 
the  weight  of  tbe  cotton  and  tbe  ptlce  to  be 
paid  therefor.  It  appears  without  dispute 
tliat  these  tickets  were  to  remain  with  tbe 
bank  as  collateral  security  for  tbe  money  ad- 
vanced in  xtaylng  for  the  cotton.  Pierce  then 
began  buying  cotton  for  the  appellants,  and 
during  the  season  purctuiBed  a  large  number 
of  bales,  all  of  which  seem  to  have  been  paid 
for  by  the  bank.  Pierce  himself  had  no  In- 
terest In  the  cottML  In  buying  the  cotton 
his  custom  was  to  give  to  the  seller  a  slip 
of  paper  or  ticket  on  which  was  noted  the 
weight,  price  paid,  and  the  weigher's  num- 
ber. He  also  noted  the  letters  "O.  K."  and 
signed  his  initials.  These  slips  were  pre- 
sented to  the  bank  by  the  seller,  and  the 
amount  called  for  was  paid  and  charged  to 
Carver  Bros.  It  was  Pierce's  duty  at  stated 
intervals  to  make  reports  to  his  employers 
of  the  amount  and  quality  of  cotton  bought 
by  him.  He  was  also  expected  to  ship  out 
certain  quantities  and  grades  of  cotton  as 
directed  by  his  employers.  For  the  purpose 
of  performing  these  duties  he  was  given  ac- 
cess to  the  ttdiets  held  by  tbe  bank.  He 
used  them  in  making  up  bis  invoices  to  be 
sent  to  bis  employers,  and  was  also  permit- 
ted to  use  them  in  making  out  shipping  lists, 
and,  for  tbe  purpose  of  obtaining  the  bales 
from  tbe  weigher,  was  allowed  to  withdraw 
tbe  tickets  corresponding  to  the  cotton  be 
desired  to  ship.  When  shipped  be  would  de- 
liver to  tbe  bank,  in  lieu  of  the  tickets  taken 
out,  bills  of  lading.  These  were  attached  to 
drafts  upon  tbe  purchasers;  and  in  that  way 
tbe  bank  was  reimbursed  for  advances  made. 
This  manner  of  doing  business  continued  un- 
til some  time  In  December,  when,  for  reasons 
not  disclosed.  Pierce  quit  the  service  of  tbe 
appellants,  and  was  succeeded  by  an  agent 
named  Walter.  Walter,  in  behalf  of  the  ap- 
pellants, In  connection  with  tbe  officers  of 
the  bank,  checked  up  the  number  of  tickets 
the  bank  bad  on  hand,  and  found  that  44  ot 
them  were  missing.  The  evidence  indicated 
that  Pierce  had  appropriated  the  tickets. 
Testimony  was  introduced  by  the  bank  show- 
ing that  none  of  the  employes  who  had  ac- 
cess to  the  tickets  had  appropriated  any  ot 
them.  There  was  also  testimony  tending  to 
show  that  the  officers  of  the  bank  exercised 
proper  care  to  safely  keep  the  tickets,  and 
that  no  person  had  an  opportunity  to  appro- 
priate them  except  Pierce.  Pierce,  it  ap- 
pears, recdved  the  benefit  of  30  bales  of  the 
cotton,  and  Carver  Bros,  received  no  benefit 
therefrom  except  the  sum  of  $400  paid  by  the 
insurance  company.  It  appears  that  It  was 
necessary,  in  tbe  handling  of  Carver  Bros.' 
cotton  at  Mt.  Pleasant,  that  certain  charges 
of  yardage,  weighing,  and  storing  should  be 
paid  for,  which  was  done  by  the  bank  at  the 
instance  and  request  of  Carver  Bros.'  agent 
The  evidence  authorized  tbe  findings  that 
Plezoft  stained  posseealon  temporarily  ot  tb« 
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'Cotton  tickets  and  cotton  held  as  collateral 
security  by  tbe  bank,  In  furtherance  of  the 
service  of  Carver  Bros.,  and  within  his  au- 
thority of  agency  so  to  do,  and  then  convert- 
ed the  same,  and  that  the  collaterals  were 
held  by  the  bank  to  secure  a  debt  due  by 
Carver  Bros.  In  tbe  sum  of  $1,773.89,  and 
that  the  bank  was  not  guUty  of  negUgrence 
in  handling  the  tickets  or  cotton.  The  bank 
transferred  its  claim  for  damages  against 
Carver  Bros,  to  appellee,  Merrett,  who  reidd- 
ed  In  Titus  county,  and  in  the  transfer  guar- 
anteed the  payment  of  the  claim. 

S.  P.  Pounders  and  J.  M.  Burford,  both  of 
Mt.  Pleasant,  for  appellants.  T.  C.  Hutch- 
ings,  of  Mt.  Pleasant,  and  L.  BX  Keeney,  of 
Tezarkana,  for  appellee. 

liEVT,  J.  (after  stating  the  facts  as  above). 
[1-3]  By  the  first,  second,  and  third  assign- 
ments of  error,  which  may  be  here  considered 
conjointly,  the  appellants  urge  that  the  le- 
gal effect  attaching  to  the  evidence  respecting 
the  ground  of  venue  Is  to  deny  tbe  legal 
right  to  appellee,  Merrett,  to  bring  suit 
against  the  appellants  In  Titus  county,  and 
that  they  were  entitled  to  have  the  case  trans- 
ferred for  trial  to  the  district  court  of  Col- 
lin county,  the  county  of  their  residence.  It 
Is  believed  that  the  assignments  must  be 
overruled.  Appellee,  Merrett,  sued  the  ap- 
pellants In  two  counts:  (1)  Upon  an  account 
for  money  advanced  and  paid  by  the  bank; 
and  (2)  for  damages  laid  In  conversion  In 
Titus  county  of  collateral  security  pledged 
to  the  bank  to  secure  the  payment  of  the 
account  The  bank  was  Joined  as  a  party, 
and  sued  as  assignor  and  guarantor  of  both 
the  account  and  the  claim  for  damages. 
Being  a  bona  fide  holder  for  value  of  the 
account,  as  appellee  Merrett  claims  he  was, 
he  may  bring  the  suit  thereon  against  the 
bank,  as  assignor  and  guarantor  of  the  ac- 
count Jointly  with  appellants,  who  were  prima- 
rily liable  on  the  account.  In  the  county  of  the 
residence  of  the  bank,  which  was  in  Titus 
county.  Article  1842,  E.  8.;  article  1830, 
subd.  4,  B.  S. ;  Improvement  Co.  v.  Bank, 
136  S.  W.  65S,  and  authorities  there  cited. 
But  it  Is  entirely  Immaterial  and  unnecessary 
to  decide  In  this  appeal.  It  Is  t>elleyed,  tbe 
question  of  whether  or  not  the  transfer  of 
the  account  to  appellee,  Merrett,  was  real  and 
In  good  faith  for  value,  for  the  charge  of 
the  court  did  not  permit  nor  authorize  a  re- 
covery against  appellants  upon  the  account, 
but  only  for  damages,  for  the  tort  of  conver- 
sion. And  the  charge  of  the  court  made  the 
venue  of  the  suit  in  Titus  county  dependent  up- 
on the  sole  ground  of  the  tort's  being  commit- 
ted there  and  appellants'  being  responsible 
therefor.    The  charge  in  respect  to  venue  is: 

"If  you  find  from  the  evidence  that  said  Car- 
ver Bros.,  and  each  of  tbem,  were  resident  citi- 
seng  of  Collin  county,  Tez.,  at  the  time  this 
suit  was  filed,  and  have  been  continuously,  and 
are  now,  and  were  not  then  nor  have  been  since 
residents  of  Titus  coanty,  you  will  find  for  the 


defendants  Carver  Bios^  unless  yon  find  for 
the  plaintiff  against  them  on  one  or  the  other 
of  the  next  following  paragraphs  of  this  charge."       i 

The  next  two  paragraphs  following  allowed 
venue  In  Titus  county  ui)on  a  finding  that  there 
was  a  conversion  of  the  collateral  security 
by  appellants  through  their  agent  and  rep- 
resentative In  Titus  county  within  tbe  scope 
of  the  agency,  and  up<Hi  a  finding  that  the 
bank  did  not  negligently  permit  the  agent  to 
abstract  the  security.  The  charge  would 
therefore  seem  to  show  that  the  court  himself 
concluded  that  venue  did  not  lie  In  Tltua 
county  against  the  appellants  on  the  account, 
or  that  election  was  made  by  appellee  to  rely 
for  recovery  only  upon  the  count  for  tort 
The  appellee  may  not  recover  upon  both  the 
account  and  the  tort,  for  it  would  be  double 
recovery,  and  It  was  a  case  that  appellee 
shonld  elect  to  recover  upon  one  of  the 
counts.  So  eliminating,  as  the  present  record 
does,  any  question  of  venue  respecting  that 
count  in  the  petition  on  simple  account  for 
money  advanced  and  paid,  the  precise  ques- 
tion would  be  whether  the  suit  was  main- 
tainable against  appellants  In  Titus  county, 
as  the  proper  county  of  venue,  for  damages 
for  the  alleged  conversion  of  the  securities. 
Article  1830,  subd.  9,  allows  suits  to  be 
brought  In  the  county  "where  the  trespass 
was  committed,"  when  "the  foundation  of  the 
suit  is  some  crime,  or  offense,  or  trespass, 
for  which  a  dvU  action  In  damages  may  lie." 
Jones'  Pledges  and  Collateral  Securities  (2d 
Ed.)  i  46,  lays  down  the  rule  as  follows: 

"A  pledgee  may  maintain  an  action  of  trover 
against  his  pledgor  for  a  conversion  of  coUater- 
als  which  the  former  has  returned  to  the  latter 
for  a  special  purpose.  •  •  •  After  the  spe- 
cial and  temporary  purpose  tor  which  a  pledge 
has  been  redelivered  to  the  pledgor  has  been  ac- 
complished, the  pledgee  may  recover  it  or  its 
value  by  action." 

See,  also,  2  Cooley  oa  Torts  (3d  E:d.)  pp. 
859,  866. 

That  sufficiently  shows  that  a  civU  action 
in  dSLmages  may  Ue  In  the  facts.  And  it  is 
believed  that  "trespass,"  as  meant  by  tbe 
statute  and  defined  by  the  cases.  Includes  the 
act  of  conversion  here  present  Hill  v.  KUn- 
ball,  76  Tex.  210,  13  S.  W.  59,  7  U  E.  A.  61S; 
Bicker  v.  Shoemaker,  81  Tex.  22,  16  S.  W. 
645;  Ward  v.  Odem,  153  S.  W.  634.  In 
a  conveisi(m  the  taking  and  appropriating 
are  Intended,  and  not  merely  negligent.  And 
withholding  lawful  possesslMi  of  tbe  pledgee 
Is,  while  it  continues,  an  injury  by  fbrcet 
constituting  it  a  trespass  on  possessdon  of 
the  owner.  2  Cooley  on  Torts  (3d  £d.)  p. 
839.  Thus  aU  the  elements  of  a  "trespass," 
as  defined,  are  present,  and,  furtlier,  the 
criminal  statutes  make  punishable  the  taking 
and  appropriating  of  property  pledged  from 
the  pledgee  entitled  to  poesessimi.  Articles 
1335,  1336,  1332,  Cr.  Stat  o£  1911.  Conse- 
quently, if  "trespass,"  as  naed  in  the  atatate, 
could  only  be  regarded  as  comprehending 
matters  legally  kindred  to  Voffense  or  crime." 
wlilclt  are  the  words  asaodated  witlx  U  ia 
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the  sentence,  the  conversion  here  by  the 
apent  wonld  be  within  the  class  of  "trespass" 
intended  by  the  statute  pertaining  to  venue. 
This  would  be  in  line  with,  rather  than  op- 
posed to,  the  rule  of  construction  followed  in 
Bank  v.  Hanks,  104  Tex.  320, 187  8.  W.  1120, 
Ann.  Cas.  1914B,  36S.  It  is  Quite  true  that 
the  appellants  themselves  could  not  be  held 
criminally  responsible  for  the  trespass  here. 
But  appellants,  acting  through  an  agent,  were. 
In  le^  principle,  bound  to  see  that  no  one 
suffered  legal  Injury  through  the  agent's 
wrongful  act  done  in  their  service  within 
the  SM^ie  of  the  agency.  The  agent  commit- 
ted the  act  and  wrong  in  Titus  county.  The 
Injury  done  to  appellee  and  the  bank  by  the 
act  or  wrong  was  In  Htus  county.  And  upon 
the  ground  of  being  made  legally  chargeable 
with  the  conduct  of  their  agent,  acting  within 
the  real  or  apparent  scope  of  his  authority, 
the  appellants  could  be  sued  for  the  damages, 
it  is  thought.  In  the  county  where  the  tres- 
IKtss  was  committed.  Ck>nnor  v.  Saunders, 
9  Tex.  Civ.  App.  56,  29  S.  W.  1140;  Wetter- 
mark  V.  Campbell,  9S  Tex.  517,  66  S.  W.  331. 
The  question  of  whether  the  act  was  commit- 
ted by  the  agent  within  either  the  real  or 
the  apparent  scope  of  his  authority  was  a 
matter  of  ultimate  decision  here  for  the  Jury, 
and  their  finding  that  It  was  in  either  respect 
would  fix  venue  on  the  principal  where  the 
trespass  was  committed. 

[4,  8]  While  the  charge  was  not  technically 
correct  In  placing  the  burden  of  pnxtf  respect- 
ing the  plea  of  privilege  on  the  appellants 
(Holmes  v.  Coalson,  178  S.  W.  028),  yet.  It 
is  concluded,  the  error  does  not  in  the  rec- 
ord warrant  reversal ;  for  the  charge  prac- 
tically put  the  burden  of  proof  on  the  plain- 
tiff. The  charge  required  the  Jury  to  find  for 
appellants  on  their  plea,  "unless  you  find  for 
plaintiff  on  one  or  the  other  of  the  next 
foUowing  paragraphs."  Rule  62a  (149  S. 
W.  X). 

[8]  The  verdict  of  the  Jury  reads: 
"We,  the  jury,  find  for  the  plaintiff  on  the 
merits  of  the  cage  against  the  defendants  Mer- 
chants' &  Planters'  National  Bank  to  the 
amoaat  of  $1,773.39.  We  further  find  for  the 
said  Merchants'  &  Planters'  National  Bank 
over  against  Carver  Bros,  to  the  amount  of  |1,- 
20a77." 

The  point  Is  made  by  prt^r  assignments 
tliat  the  verdict  did  not  authorize  a  Judg- 
ment Ib  tavor  of  plaintiff,  Merrett,  against 
Carver  Bros,  as  was  entered  by  the  court 
The  manner  In  which  the  Issues  were  sub- 
mitted and  the  Jury  directed  the  verdict  nec- 
eBsarlly  Involved  a  finding  on  the  liability  of 
appellants  in  favor  of  appellee,  and  should 
be  so  construed.  Ttie  charge  peremptorily 
directed  the  Jury  to  return  a  verdict  against 
tlie  bonk  in  favor  of  appellee.  This  was  prop- 
er tiecause  the  bank  confessed  UabUlty  on  its 
guaranty  of  the  dalm  for  damages  assigned 
by  It  to  plaintiff.  And  the  charge  further 
directed  the  Jury  as  follows: 

"If  you  find  for  the  plaintiff  on  the  merits  of 
the   case  agaiiut  the  defendant  Meicbanti^  ft 


Planters'  National  Bank  and  defendant  Carver 
Bros.,  you  will  further  find  for  the  bank  against 
Carver  Bros,  the  amount  so  found  and  stated 
In  your  verdict" 

Thus  before  the  Jury  could  find  fw  the 
bank  against  the  appellants  they  must  also 
find  for  plaintiff  against  both  the  bank  and 
appellants.  And  finding,  as  the  Jury  did,  that 
appellants  were  liable  to  the  bank,  necessa- 
rily Includes  In  the  verdict  a  finding  of  fact 
that  appellants  were  liable  in  damages  for  the 
tort  The  appellants  being  primarily  liable, 
and  the  bank  having  assigned  and  guaranteed 
to  plaintiff  the  claim  for  damages,  as  shown 
by  the  pleadings  and  charge,  the  finding  of 
fact  that  appellants  owed  the  bank  damages 
in  the  sum  found  legally  operated  to  be  a 
finding  of  liability  in  favor  of  plaintiff.  A 
like  contention  based  on  a  similar  verdict 
was  overruled  in  McKenzie  v.  Barrett,  43 
Tex.  Civ.  App.  451,  98  S.  W.  229;  and  we 
see  no  reason  why  a  different  ruling  should 
be  made  in  this  case.  The  Instant  question 
Is  not  analogous  to  the  cases  cited  by  ap- 
pellants. A  verdict  against  a  partnership 
authorizes  a  Judgment  against  the  members 
thereof  that  have  been  cited  or  answered. 

[7-10]  If  Pierce,  acting  within  the  scope  of 
bis  authority  as  the  agent  of  appellants, 
obtained  possession  of  the  cotton  tidcets  tot 
the  purpose  of  making  a  cotton  list,  and 
thereaf terwards  refused  to  deliver  possession 
of  the  tickets  to  the  bank,  appellants,  we 
conclude,  would  be  liable  to  the  bank  for 
damages,  and  consequently  appellee  for  dam- 
ages occasioned  by  such  refusal.  The  pos- 
session of  the  tickets  by  Pierce  under  these 
circumstances  would  legally  operate  to  be  the 
equivalent  of  the  possession  of  appellants, 
and  Pierce's  refusal  to  return  them  to  the 
bank  would  be  the  equivalent  of  appellants' 
refusal  to  do  so.  And  it  is  not  thought,  as 
appellants  insist,  that  it  conclusively  appears 
that  Pierce,  in  securing  possession  of  the 
tickets,  was  not  acting  within  the  scope  of 
authority  actually  conferred  upon  him  by  ap- 
pellants. According  to  the  letter  of  appel- 
lants to  the  bank  Introducing  Pierce  to  the 
bank  officials,  such  bank  officials  were  advised 
that  Pierce  would  "represent  us  [appellants] 
in  your  city."  The  bank  had  the  right  it  is 
believed,  to  construe  the  language  to  mean 
that  appellants  had  authorized  Pierce  to 
do  everything  usually,  customarily,  or  neces- 
sarily done  by  a  nonresident  cotton  buyer's 
local  agent  in  the  transaction  of  his  prin- 
dpal's  businesa  1  Clark  &  Skyles'  Agency, 
{  194.  There  was  evidence  going  to  support 
a  finding  of  fact  that  It  was  usual  and  cus- 
tomary for  such  agent  to  ship  out  cotton 
purchased  for  Ms  principal,  and  there  is 
evidence  to  support  a  finding  that  it  was  nec- 
essary for  such  agent  to  have  possession  of 
the  tickets  representing  the  cotton  to  be 
shipped,  in  order  to  list  and  ship  out  the  cot- 
ton. As  to  whether  or  not  the  bank  was  neg- 
ligent In  letting  Pierce  have  access  to  the 
tickets  was  a  question  for  the  Jury-   And  the 
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Evidence  presents,  It  1b  thought,  an  lasue  of 
fact,  requiring  decision  by  the  jury,  respect- 
ing the  several  matters  urged  by  appellants 
both  In  defense  of  liability  and  in  offset  It 
is  therefore  concluded  that  the  court  did  not 
err  in  refusing  to  iwremptorily  instruct  a 
verdict  for  appellants,  and  assignment  of  er- 
ror No.  9  is  overruled. 

We  have  considered  the  remaining  assign- 
ments, and  overrule  each  of  them  upon  the 
ground  that  no  such  error  appears  as  would 
require  a  reversal  of  the  Judgment 
■  Affirmed. 


KBRBOW  et  al.  v.  WOOLDRIDGD  et  aL 
(No.  918.) 

(Court  of  cavil  AppeaU  of  Texas.    AmariUo. 
Feb.  23,  1916.    On  Motion  for  Re- 
hearing, AprU  5,  191«.) 

1.  Schools  and  School  Dibtbictb  ^=80(1) 

— OONTBAOTB— STATUTOBT       RKQUlBMtKNT*— 

Nbcessity  of  Complianok. 

Under  Vernon's  Sayles'  Ann.  CTiv.  St.  1914, 
art  2904n  (Acts  33d  Leg.  c  120,  §  13i,  provid- 
ing that  no  public  school  bnilding  shall  be  con- 
structed until  the  board  of  trustees  shall  have 
first  secured  a  permit  from  the  officer  legally 
authorized  to  issue  it,  and  article  2904o,  provid- 
ing that  no  person  charged  with  the  duty  of 
disbursing  school  funds  shall  pay  or  authorize 
the  payment  of  any  money  for  the  construction 
of  a  school  buUding  until  the  permit  has  been 
secured,  there  can  be  no  recovery  by  the  scbool 
trustees  or  by  the  contractor  and  his  sureties 
with  reference  to  a  building  constructed  under 
a  contract  for  which  no  payment  was  procured 
either  on  the  express  contract  or  on  an  implied 
contract  arising  from  the  benefits  resulting  from 
the  construction  of  the  pleading. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  EHstricts,  Cent  Dig.  §§  191,  183,  194; 
Dec.  Dig.  «=»80(1).] 

2.  Schools  and  School  Dibtbictb  ^s»81(2) 

— CONTBACTS— SUBBTIKS— LlABIUTT   OF  MA- 
TERIALUEN.  .        ^. 

The  invalidity  of  a  contract  for  tne  con- 
struction of  a  school  building  because  no  per- 
mit was  issued  for  it  as  required  by  Vernon  8 
Sayles'  Ann.  Civ.  St  1914,  arts.  2904n,  29(Ho, 
does  not  defeat  the  right  of  one  who  furnished 
materials  or  labor  for  the  construction  to  re- 
cover from  the  sureties  of  the  cMitractor  on  the 
bond  to  secure  such  claims  given  as  required  by 
articles  6394f-6394j. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Schodl  Districts,  Cent  Dig.  SS  195,  196;  Dec. 
Dig.  <8=»81(2).] 

8.  Schools  and  School  Distbicts  «=381(2) 
—  CoNTBACTS  —  Bond  —  VALiDrrr  —  Oon- 
fobvitt  to  Statdtk. 

Where  a  bond  given  by  the  contractor  for 
a  school  building  under  Vernon's  iSayles'  Ann. 
CHv.  St.  1914,  arts.  6394f-6394j,  requiring  the 
contractor  to  give  the  usual  penal  bond  with 
the  additional  provision  that  he  will  promptly 
make  payments  to  all  persons  supplying  him 
with  labor  or  materials,  required  the  contractor 
■  to  pay  the  indebtedness  incurred  by  the  trus- 
tees for  labor  and  materials  instead  of  that  in- 
curred by  the  contractor,  the  bond,  if  not  a 
valid  statutory  bond,  was  valid  as  a  common- 
law  obligation. 

[BJd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Ctent  Dig.  Si  195,  196;  Dec. 
Dig.  «=»81(2).J 


4.  Schools  and  School  Dibtbictb  €=>81(2) 
—CoNTBACTS— Bonds— Clbbioal  Ebbob. 
In  a  bond  given  by  a  school  building  con- 
tractor which  stated  that  it  was  for  the  benefit 
of  those  famishing  labor  and  materials  to  the 
contractor,  a  conditicm  requiring  the  payment 
of  debts  incurred  by  the  school  trustees  was 
manifestly  a  clerical  error,  and  will  be  con- 
strued to  secure  the  payment  of  debts  incurred 
by  a  contractor. 

[Ea.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f$  195,  196:  Dec 
Dig.  <8=»81(2).] 

6.  Pbiwcipal  and  Subett  «=>101(2)  —  Dis- 
ohabge  of  Subety— Altebation  of  the 
Subett  Contbact— Matebialitt. 

Where  a  contract  for  the  constructioa  of  a 
school  building,  to  which  was  attached  a  bond 
securing  performance,  was  changed  after  some 
of  the  sureties  had  signed  by  pasting  a  strip  of 
paper  over  a  provision  that  the  money  due  un- 
der the  contract  should  be  paid  to  the  superin- 
tendent of  building  and  by  him  disbursed  to  the 
materialmen  and  laborers,  the  alteration  was 
material,  and  discharged  the  sureties  who  had 
theretofore  signed. 

[BSd.  Note.— For  other  cases,  see  Principal 
and  Surety.  Cent  Dig.  {  170 ;  Dec.  Dig.  <S= 
101(2).] 

6.  Pbihcipal  and  Subett  ®=>39  —  Dis- 
ohaboe  of  Surety— Liability  of  Cosuutt. 

One  who  signed  as  surety  a  bond  jwevious- 
ly  signed  by  others  who  were  represented  to 
him  to  be  bound  thereby  when  the  assured  con- 
flict had  been  altered  so  as  to  release  the  lia- 
bility of  the  other  sureties  is  not  liable  on  the 
bond. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Ont  Dig.  §§  82-85;  Dec  Dig.  «s= 
39.J 

7.  Appeal  and  Bbbob  9=s>1039(13)— Hajui- 
LXS8  Ebbob— Vabiance. 

Where  the  petition  declared  upon  a  school 
building  contract  with  an  interlineation,  but 
the  contract  as  offered  had  a  strip  of  paper 
pasted  over  the  interlineation  one  end  of  which 
was  loose  so  the  writing  could  be  seen,  and  the 
other  parties  had  set  ont  the  contract  in  their 
pleadings  in  the  altered  condition,  the  admission 
of  the  contract  if  objectionable  because  of  the 
variance,  could  not  have  surprised  the  other 
parties,  and  the  error  was  therefore  harmless. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  {  4086;  Dec.  Dig.  «= 
1039(13).] 

8.  Alteration  of  Instbuicknts  «=>27(3)— 
Documentabt  Evidence— Altebkd  Instbu- 
ment— Bubden  of  Peoof. 

"The  burden  is  on  one  offering  an  altered  or 
mutilated  writing  to  explain  its  condition  be- 
fore it  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instrumente,  Cent  Dig.  H  242,  243;  Dec.  Dig. 
«=27(3).] 

9.  isohoolb  and  school  dlbtkictb  «=>81(2) 
—Bond  of  Contbactob— Acceptance. 

Permission  by  tiie  school  trustee  to  the  con- 
tractor to  take  down  his  forfeit  money  after  the 
presentation  of  his  bond  and  to  proceed  with 
the  work  is  a  snfficient  acceptance  of  the  bond. 
[EM.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  Si  195,  196;  Dec. 
Dig.  «g=)81(2).] 

10.  Scaooi.8  AND  School  Dibtbiotb  ^=>S1(2) 
—  Bond  of  Contbactob  —  Dibchabqx  of 
Surety— Rejection  or  Bond. 

The  refusal  of  school  trustees  to  accept  a 
contractor's  bond  when  first  tendered  because 
the  sureties  were  not  sufficient  does  not  termi- 
nate the  liability  of  its  sureties  so  as  to  prevent 
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the  omtractor  trom  weoiiiig  other  sureties  and 
a^ain  presenting  the  bohd  lor  acceptance. 

[Gd.  Note. — For  other  cases,  see  Schools  and 
Sdiool  DiBtricts,  Cent  Dig.  K  195f  196;  Dec. 
Dig.  «=>81(2).] 

11.  Action   «=»47  —  Mibjoindkb  —  Contbact 

AND  TOBT. 

There  is  oo  misjoinder  of  an  action  in  con- 
tract by  a  materialman  against  the  sureties  on 
a  school  contractor's  bond  for  the  value  of  ma- 
terial furnished  and  an  action  against  the  school 
tmsteee  for  tort  committed  in  failing  to  take 
the  required  statutory  bond,  since  suits  in  omi- 
tract  and  tort  may  be  joined  when  they  grow 
out  of  the  same  transaction. 

rEA.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  iS  469,  470,  472-489;    Dec.  IMg.  <S=s47.] 

12.  Schools  and  School  Dibtbicts  9=>81  (2) 
— cohxkactb— bondb. 

Where  a  bond  given  by  a  school  building 
contractor  stated  that  it  was  for  the  benefit  of 
all  persons  who  might  furnish  labor  and  mate- 
rial, and  provided  that  it  should  be  satisfied  if 
the  contractor  should  complete  the  building  free 
of  all  mechanics'  liens,  one  who  furnished  ma- 
terial can  recover  on  the  bond,  though  there 
could  be  no  mechanics'  liens  on  a  school  build- 
ing. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  S|  196^  186;  Dec 
Mg.  «=»81(2).l 

On  Motion  for  Rdiearing. 

13.  Schools  and  School  Distbicts  «=»86(2) 

—  CONIBACTB  —  AonON  —  PBKSUMPTtON  — 

Compliance  with  Statute. 

In  a  suit  on  a  contract  for  the  construction 
of  a  school  building,  compliance  with  Vernon's 
Sayles'  Ann.  Civ.  St.  art  2904n,  reqolring  a 
permit  to  be  secured  before  a  contract  for  the 
erection  of  a  school  is  entered  into^  must  be  af- 
firmatively shown ;  it  cannot  be  presumed  in 
view  of  article  ZdOio,  prohibiting  every  dis- 
bursing officer  from  paying  out  any  portion  of 
the  funds  for  the  construction  <^  the.  building 
until  the  permit  has  been  secured,  since  the 
court  should  not  order  an  officer  to  do  what  may 
be  contrary  to  the  law. 

[E3d.  Note. — For  other  cases,  see  Schools  and 
School  District*,  Cent  Dig.  {{  203-205;  Dec. 
Dig.  «=»86(2).] 

14.  Affeal  and   Bbbob   ^9708— QnsBTioNS 
PBesented — Facts  Outside  the  Recobd. 

The  Court  of  Civil  Appeals  cannot  consid- 
er facts  stated  in  the  motion  for  rehearing,  but 
not  shown  by  the  record. 

[EM.  Note.— Fof  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2948;   Dec.  Dig.  «=s>708.] 

Appeal  from  District  Court,  Donley  Coun- 
ty;   Hngb  h.  Umpbres,  Judge. 

Action  by  Mrs.  M.  A.  Wooldrldge,  as  execu- 
trix of  tbe  wUl  of  J.  O.  Wooldrldge,  deceased, 
against  H.  C.  Kerbow  and  otbers,  in  wbich 
B.  B.  Gatlin  filed  plea  In  intervention.  From 
the  judgment,  defendants  appeal.  Reversed 
and  remanded,  and  motion  for  rehearing 
oTermled. 

Simpson  &  Steed  and  Harwood  BeviUe,  all 
of  Clarendon,  for  appellants.  H.  B.  White 
and  A.  T.  Cole,  both  of  Clarendon,  R.  Y. 
King,  of  Hedley,  E.  F.  Rltchey,  of  Clarendon, 
and  Davis  &  Davis,  of  GalnesTlIle,  for  appel- 
lees. 

HAIX^  X  Api>eUee,  as  executrix  of  the 
will  of  her  deceased  husband,  by  whom  this 


salt  was  originally  Instituted,  made  herself: 
a  party  to  the  action,  and  by  a  second 
amended  original  petition  alleged  that  about 
the  Ist  of  September,  1913,  J.  C.  Wooldrldge, 
deceased,  was  the  owner  of  a  wholesale  and 
retail  lumber  yard  in  Hedley,  Tex.,  and  en- 
gaged in  the  sale  of  lumber  and  building 
material;  that  one  of  the  defendants,  B.  O. 
Barnes,  was  a  mechanic  and  contractor; 
that  E.  I*  Kennedy,  Clark  Cook,  and  Wil- 
liam Mace  were  the  duly  qualified  trustees 
of  common  school  district  No.  2,  Donley  coun- 
ty, Tex. ;  that  said  trustees  were  desirous  of 
erecting  a  public  school  building  within  said 
district;  that  bonds  In  the  sum  of  $6,000 
had  previously  been  voted  for  that  purpose; 
that  said  bonds  had  been  sold,  and  the  pro- 
ceeds thereof  were  In  the  bands  of  said  trus- 
tees; that  the  trustees  entered  Into  a  writ- 
ten contract  with  B.  O.  Barnes,  a  copy  of 
which  was  attached  to  the  pleading,  where- 
by said  Barnes  agreed  to  erect  a  school  build- 
ing for  said  district  at  a  price  of  $5,600; 
that  in  order  to  secure  the  performance  of 
said  contract  upon  his  part  Barnes  executed 
a  bond  in  the  sum  of  $2,500,  a  copy  of  which 
was  ahso  attached  to  the  pleadings;  that 
said  bond  Inured  to  the  benefit  of  those  who 
might  furnish  labor  or  material  in  tbe  con- 
struction of  said  building,  and  was  condi- 
tioned tliat  the  defendant  Barnes  should  pay 
for  all  labor  and  material  used  in  the  con-, 
structlon  of  said  building,  and  that  la  the 
event  of  his  failure  to  do  so  the  laborers  and 
materialmen  bad  a  right  of  action  thereon; 
that  the  debt  for  the  material  furnished  by 
plaintiff  was  covered  by  the  terms  of  said 
bond;  said  bond  was  signed  by  H.  C.  Ker- 
bow, A.  M.  Bevllle,  P.  A.  Buntin,  L.  C. 
Barnes,  and  H.  C.  Brumley;  that  by  so  do- 
ing the  appellants,  as  sureties  on  said  bond, 
became  liable  to  plaintiff  in  the  amount  of 
his  debt;  that  in  carrying  out  his  contract 
tbe  defendant  K.  O.  Barnes  purchased  from 
plaintiff  a  large  amount  of  building  material, 
to  wit,  about  $2,007.97,  an  itemized  sworn 
statement  of  which  was  attached  to  the 
pleadings,  which  said  amount  was  entitled 
to  certain  credits,  reducing  the  balance  due 
to  $1,738.57 ;  tdiat  the  defendant  E.  O.  Barnes 
worked  on  said  building  until  about  the  18th 
of  December,  1913,  on  which  date  he  aban- 
doned the  work,  but  that  the  material  shown 
In  the  account  had  been  purchased  by  him 
before  such  abandonment ;  that  said  bond 
was  executed  under  the  general  laws  of  the 
Thirty-Third  Legislature  (chapter  99),  and 
that  In  accordance  with  the  provisions  of 
said  act  and  the  breach  of  the  contract  by 
E.  O.  Barnes  plaintiff  bad  instituted  this  suit 
against  the  contractor,  sureties  on  his  bond, 
the  school  district,  and  the  trustees  thereof, 
for  the  recovery  of  his  debt;  that  by  rea- 
son of  the  fact  of  the  erection  of  the  school 
building  and  the  use  and  enjoyment  thereof 
by  tbe  patrons  of  the  district  tl)at  said  dls- 
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trict  and  trustees  were  legally  entitled  to 
pay  him  his  debt,  and  that  the  material  bad 
been  purchased  by  the  trustees,  together  with 
the  contractor. 

The  appellants  the  sureties  on  the  bond 
filed  their  amended  original  answer,  which 
contained  a  general  and  seventeen  special  ex- 
ceptions, a  denial  that  appellants  were  liable 
to  plaintiff  as  sureties,  and  contested  the  jus- 
tice of  the  account  against  them.  It  is  fur- 
ther alleged  that  said  material  was  not  sold 
to  the  trustees  or  to  the  school  district,  but 
to  the  contractor,  B.  O.  Barnes,  and  his  sub- 
contractor, S,  H.  Boiling. 

Appellants  BevlUe,  Bundn,  Ia  C.  Barnes, 
and  Brumley  admitted  by  way  of  special  an- 
swer that  they  had  signed  the  bond,  but  al- 
leged that  after  their  signatures  had  been 
secured  the  defendant  trustees,  as  co-obllgees 
In  said  bond,  rejected  it  when  tendered  to 
them,  because  of  Its  insufficiency,  and  releas- 
ed them  from  all  liability  thereon, .  demand- 
ing of  the  contractor  a  l>ond  signed  by  a 
surety  company  on  pain  of  forfeiting  a  check 
for  $200  previously  deposited  by  the  con- 
tractor; that  the  said  &  O.  Barnes  never 
procured  a  surety  company  bond;  that  ap- 
pellants BevlUe,  Bunting,  U  C.  Barnes,  and 
Brumley  were  never  afterwards  Informed 
that  said  trustees  had  rescinded  their  action 
In  refusing  the  bond  and  that  they  had  later 
approved  the  same ;  that  said  trustees  never 
did  thereafter  In  fact  approve  said  bond; 
that  after  tbey  had  signed  the  bond  the  trus- 
tees, acting  through  their  agents,  W.  I.  Mills 
and  B.  W.  Kleran,  who  were  the  superin- 
tendents of  construction  of  said  building, 
toolt  the  contract  which  the  bond  tbey  bad 
given  secured,  and  whidi  said  contract  was 
printed  on  the  reverse  side  of  the  same  sheet 
of  paper  containing  said  bond,  both  of  which 
Instruments  were  to  be  considered  together, 
and  made  a  material  alteration  In  the  con- 
tract by  pasting  a  piece  of  paper  over  a 
clause  written  into  the  face  thereof,  which 
clause  provided  that  the  80  per  cent,  of  the 
money  due  every  two  weeks  on  estimates 
should  be  paid  to  W.  I.  Mills,  and  by  him 
disbursed ;  that  they  would  not  have  signed 
the  bond  without  said  clause  being  contained 
therein;  that  this  alteration  was  made  be- 
fore the  contractor,  Barnes,  had  Incurred 
plaintiff's  debt. 

Appellant  Kerbow  admitted  that  he  signed 
the  bond  set  out  In  the  plaintiffs  petition, 
and  that  the  alteration  last  mentioned  bad 
been  made  therein  when  he  executed  It,  but 
that  at  the  time  same  was  presented  to  him 
It  bore  the  signatures  of  his  codefendant 
sureties,  and  that  the  school  trustees,  acting 
through  Mills  and  Eleran,  as  their  agents, 
and  the  contractor,  Barnes,  represented  to 
him  that  the  other  sureties  were  bound 
thereon,  when  said  parties  knew  that  the 
school  trustees  had  rejected  the  bond  with 
the  other  sureties,  and  bad  released  them  by 
materially  altering  tbe  Instrument «  tbat  this 


occurred  before  Hie  plalntUTB  debt  had  been 
incurred. 

The  appellants  Seville,  Bontin,  Lu  C. 
Barnes,  and  Brumley  further  alleged  that 
when  they  signed  tiie  bond  the  contract 
which  It  was  given  to  secw-e  contained  a 
clause  provldng  that  the  money  due  in  the 
construction  of  said  buUding  should  be  paid 
to  W.  I.  Mills,  and  by  him  disbursed,  and  he 
should  be  superintendent  of  constmction; 
that  In  violation  of  said  provision  tbe  trus- 
tees discharged  Mills,  and  refused  to  pay 
any  money  into  his  hands,  but  paid  tbe  mon- 
eys due  for  work  on  the  boUdlng  directly  to 
the  contractor,  SI  O.  Barnes,  and  to  tbe  sub- 
contractor, S.  H.  Boiling ;  that  this  occurred 
before  the  major  portion  of  plaintUTs  debt 
bad  been  incurred;  and  that  said  four  ap- 
pellants were  therefore  released. 

All  five  of  tbe  sureties  further  alleged  tbat 
the  contract  between  the  school  district 
and  E.  O.  Barnes  provided  that  the  bnUdlog 
should  be  completed  within  60  days  from  the 
time  notice  was  served  to  proceed  with  the 
work,  the  time  to  be  extended  only  on  tbe 
happening  of  certain  contingencies  mention- 
ed in  tbe  contract;  that  in  violation  of  said 
clause  in  said  contract,  and  without  the 
happening  of  any  of  the  contlngendee  men- 
tioned therein,  the  trustees  extended  the  time 
for  the  completion  of  the  building  more  than 
2  months ;  that  said  extension  contract  was 
made  between  the  trustees  and  EX  O.  Barnes, 
the  consideration  for  which  was  the  prom- 
ise on  the  part  of  the  trustees  not  to  charge 
the  contractor,  Barnes,  with  the  damages  pro- 
vided in  the  contract  for  delay  and  the  agree- 
ment on  the  part  of  the  contractor,  Barnes, 
to  labor  on  the  building  after  the  contract 
time  for  the  completion  thereof  had  expired ; 
that  a  large  part  of  the  plaintiff's  debt  was 
'incurred  after  the  extension  was  granted; 
that  the  contract  which  the  bond  was  given 
to  secure  provided  that  no  portion  of  the 
work  should  be  sublet  without  tbe  written 
consent  of  the  architect ;  that  in  violation  at 
said  danse,  and  without  obtaining  the  con- 
sent of  the  architect,  the  school  district 
and  its  trustees  permitted  the  oontractor, 
Barnes,  to  sublet  a  large  portion  of  the  work 
on  the  building  to  one  8.  H.  BolUng;  that 
the  subletting  was  done  without  tbe  knowl- 
edge of  appellants,  but  with  the  knowledge 
of  the  original  plaintiff,  J.  O.  Wooldrldge; 
that  the  plaintiff  s(dd  to  S.  H.  BolUng  %S3&. 
77  worth  of  the  material  for  tbe  value  of 
which  suit  was  brought,  knowing  that  Boiling 
was  a  subcontractor  In  violation  of  the  terms 
of  the  contract;  hence  appellants  were  re- 
leased; that  the  trustees  refused  to  i>ay  tu 
the  contractor,  E.  O.  Barnes,  or  bla  superin- 
tendent, W.  I.  Mills,  the  money  due  upon  cer^ 
tain  estimates  regularly  allowed  by  tbe  su- 
perintendent of  construction,  and  on  other 
occasions  refused  to  allow  esttmates  when 
the  same  were  due,  so  that  the  contractor. 
Barnes,  was  forced  to  abandon  work  on  said 
building,  by  reason  «C  wtaldi  wronss  these 


Digitized  by  LjOOQ  l€ 


Tex.) 


KKBBOW  y.  WOOI<|>Ka>OB 


74» 


ai«peUaot8  asked  Jadsmeat  over  against  the 
school  trustees  for  the  amoant  of  any  judg- 
ment plaintiff  might  secure  against  them; 
that,  when  the  contractor,  Barnes,  abandon- 
ed work  on  the  bnlldlng,  there  was  about 
(867.35  worth  of  the  material  which  had 
been  famished  by  plaintUt  lying  on  the 
ground  near  the  building,  and  that  plain- 
tiff could  have  recovered  the  same  by  the  use 
of  any  diligence,  thus  saving  himself  from 
loss  to  that  extent,  but  that  he  negligently 
failed  to  do  so,  and  permitted  the  material 
to  be  worked  Into  the  building  by  one  Chlsm, 
who  completed  the  work  after  the  ccmtractor, 
Barnes,  defaulted;  hence  they  were  not  lia- 
ble for  this  siun ;  that  under  the  terms  of  the 
bond  they  were  bound,  if  at  all,  as  sureties, 
to  pay  only  such  debts  as  might  be  incurred 
by  the  school  trustees  in  the  construction  of 
the  building,  and  alleged  that  the  debt  of 
plaintiff  was  not  incurred  by  the  school  trus- 
tees, but  by  the  contractor,  E.  O.  Barnes,  and 
that  even  he  was  not  bound  to  pay  for  same, 
but  was  only  required  to  provide  and  furnish 
material;  that  the  school  district  and  its 
trustees  overpaid  on  the  work  as  it  progress- 
ed during  the  construction  of  the  building, 
in  violation  of  the  terms  of  the  contract,  thus 
releasing  appellants. 

R.  B.  Gatlln  filed  a  plea  In  intervention, 
alleging  that  he  was  Interested  in  the  sub- 
ject-matter; that  he  -  was  a  laborer  on  the 
building,  together  with  a  large  number  of 
other  persons  nanied  in  his  pleading;  that  he 
and  the  others  had  been  hired  by  the  con- 
tractor, K  O.  Barnes,  who  owed  Intervoier, 
and  tb«  other  parties  named  tn  the  plea,  the 
various  sums  shown  in  sworn  accounts  at- 
tached to  the  plea  for  labor  done  on  the 
building;  that  said  Barnes  and  the  sureties 
on  his  bond  were  obligated  to  pay  him  all 
the  soms  set  forth  in  his  plea,  alleging  that 
Ite  had  purchased  all  of  said  accounts  from 
the  original  creditors. 

Appellants  rolled  to  the  plea  of  interren- 
tlon  by  general  and  special  exceptions,  gen- 
eral denial,  and  specially  answered  that  they 
were  bonnd,  if  at  all,  on  the  bond  to  pay 
debts  incurred  by  the  trustees  only,  and  that 
the  intervener's  debt  was  incurred  by  the 
contTact(«',  Barnes,  and  not  by  the  trustees; 
that  $173.50  of  the  claim  of  one  Geo.  Ryan 
sued  for  by  the  Intervener  was  for  mooey 
loaned  by  Byan  to  the  contractor,  Barnes,  so 
they  could  not  be  liable  therefor. 

The  d^endants  the  school  trustees  filed 
a  plea  of  misjoinder  of  parties  and  of  caus- 
es of  action,  because  the  plaintiff  was  seek- 
ing to  hold  the  sureties  liable  upon  a  con- 
tract and  the  trustees  liable  because  of  a  tort 
committed  in  failing  to  take  the  bond  re- 
quired by  law  and  In  breaching  the  same  aft- 
er It  was  taken.  By  way  of  cross-action 
the  tmstees  alleged  that  C(xnm<m  school  dis- 
trict No.  2  of  Donley  county  was  In  need  of 
a  new  school  building,  for  which  bonds  In  the 
sum  of  16,000  had  been  voted;  that  they  let 
the  contract  for  the  erection  of  the  build- 


I  Ing  to  SL  O.  Barnes;  that  he  was  to  complete 
the  same  within  60  days  from  the  time  no- 
tice was  served  upon  him  to  proceed  with 
the  work ;  that  his  contract,  a  copy  of  which 
was  attached  to  their  cross-action,  provided 
that,  if  he  failed  to  finish  the  work  within 
the  contract  time,  he  should  pay  to  said 
trustees  as  liquidated  damages  the  sum  of 
110  per  day  for  each  day's  delay;  that  as  a 
prerequisite  to  the  taking  effect  of  said  con- 
tract they  required  the  said  Barnes  to  ex- 
ecute a  bond  to  them  in  the  sum  of  $2,500, 
signed  by  the  appellants  Kerbow,  Bevllle, 
Buntln,  li.  C.  Barnes,  and  Brumley,  whereby 
the  sureties  upon  said  bond  became  liable  to 
said  trustees  for  any  sums  they  might  be 
forced  to  pay  out  above  the  contract  price 
and  for  all  damages  occasioned  by  delay; 
that  the  said  E.  O.  Barnes  did  not  complete 
the  building  within  the  time,  and  abandoned 
the  work  about  the  18th  day  of  December, 
1913 ;  that  about  the  27th  day  of  December, 
1913,  they  notified  the  sureties  of  his  de- 
fault; that  they  then  took  possession  of  the 
building  and  of  the  material  on  hand,  and  as 
soon  as  possible  advertised  for  tdds  to  com- 
plete the  buUdtng;  that  the  smallest  bid 
received  was  |2,9M.2S^  which  was  $223.93 
more  than  the  contract  price,  for  which 
amount  they  asked  judgment  against  the 
sureties  on  the  bond.  It  is  further  alleged 
that  by  reason  ot  the  default  of  the  contract 
of  B.  O.  Barnes  the  trustees  were  deprived 
of  the  building  18S  days  over  the  contract 
time,  and  asked  judgment  against  appellants 
for  the  further  sum  of  $1,300,  being  $10  per 
day  for  said  delay,  whidi  they  alleged  was 
a  reasonable  damage  to  the  school  district; 
that  some  person  unknown  to  th«n  commit- 
ted spollatlcm  upon  the  contract  made  be- 
tween them  and  E.  O.  Barnes  by  writing  Into 
the  face  of  the  same  after  it  had  been  signed 
by  them  as  trustees,  and  by  Batnes,  the  fol- 
lowing :  "The  eighty  per  cent  as  allowed  by 
the  superintendent,  W.  I.  Mills,  shall  be  paid 
to  the  said  W.  I.  Mills,  who  ydn  disburse  the 
same  to  all  who  have  furnished  labor  and 
material  equally" — alleging  that  said  clause 
was  no  part  of  said  contract;  that  when 
said  contract  and  bond  was  finally  delivered 
to  them,  accepted,  and  approved  that  a  piece 
of  paper  had  been  pasted  over  said  clause, 
leaving  the  same  in  its  natural  state.  They 
prayed  that  the  contract  be  reformed  so  as 
to  read  as  originally  executed,  and  that  said 
clause  be  stricken  out  of  the  same. 

The  bondsmen,  by  first  amended  original 
answer  to  the  cross-action  of  the  trustees 
against  them  and  to  the  plea  of  intervention, 
after  certain  special  exceptions,  pleaded  a 
contract  and  agreement  made  upon  a  suffi- 
cient consideration  between  the  trustees  and 
E2.  O.  Barnes,  by  which  they  agreed  not  to 
charge  him  with  overtime  used  in  the  work 
on  the  building;  that  the  trustees  further 
knowingly  permitted  the  contractor  to  sub- 
let a  portion  of  the  work  in  violation  of  the 
contract ;  that  they  paid  the  money  due  for 
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tbe  work  on  the  building  to  E.  O.  Barnes 
and  S.  H.  Boiling,  Instead  of  W.  I.  Mills; 
diat  after  they  had  all  signed  the  bond,  ex- 
cept appellant  Kerbow,  the  trustees  refused 
to  accept  the  same  and  rejected  it ;  that  the 
trustees,  through  their  agents,  materially 
altered  the  contract  and  bond  by  striking  out 
the  clause  which  provided  that  the  money 
should  be  paid  to  W.  I.  Mills.  Appellant 
bondsman  Kerbow  alleged  that  said  trustees, 
through  their  agents,  perpetrated  a  fraud 
upon  him  in  procuring  hhn  to  sign  the  bond 
by  representing  that  the  other  appellants 
were  bound  thereon,  when  they  knew  the 
bond  had  been  rejected;  that  they  altered 
the  bond  and  contract,  thus  releasing  them ; 
that  the  |200  attorney's  fees  sued  for  by  said 
trustees  and  the  damages  for  overtime  were 
not  Included  in  the  terms  of  suretyship  in 
said  bond;  that  said  trustees  failed  to  give 
the  sureties  any  notice  of  the  default  of  the 
contractor  until  about  two  months  had 
expired.  They  denied  that  the  trustees  let 
the  contract  for  the  completion  of  the  build- 
ing by  a  public  bid  and  for  the  least  sum  ob- 
tainable. Estoppel  against  the  trustees  in 
the  recovery  of  $228  is  set  up,  alleging  that 
the  trustees  overpaid  the  work  to  B.  O. 
Barnes  and  8-  H.  BoUing  in  violation  of  the 
contract,  and  that  they  refused  to  pay  H.  O. 
Barnes  and  Mills  the  money  due  upon  cer- 
tain estimates  made '  by  the  superintendent 
of  said  building,  end  refused  to  permit  cer- 
tain estimates  to  be  made  when  they  were 
due,  and  by  so  doing  prevented  the  contrac- 
tor, Barnes,  from  completing  the  building, 
which  he  would  have  done  If  not  prevented 
by  said  trustees.  The  prayer  is  tor  Judgment 
ov«r  against  the  trustees  for  the  amount  of 
any  Judgment  that  might  be  taken  because 
of  their  wrong. 

The  plalntlfT,  Mrs.  Wo<Mridge,  by  first 
supplemental  petition,  among  other  excep- 
tlons  and  pleas,  alleged  that  in  the  sale  of 
the  materials  to  the  contractor,  Barnes,  her 
deceased  husband  relied  upon  the  school 
trustees  having  required  such  a  bond  in  con- 
formity of  law ;  that  such  trustees  informed 
plaintiff's  agent  before  the  sale  was  made 
that  such  a  bond  had  been  taken,  and  said 
trustees  personally  guaranteed  to  plaintur 
the  payment  of  his  debt  in  full. 

A  Jury  was  Impaneled  to  try  the  Issues. 
TTpon  the  close  of  the  testimony  the  trial 
Judge  withdrew  the  issues  from  the  Jury, 
and  instructed  a  verdict  upon  the  bond 
against  B.  O.  Barnes,  as  principal,  and  his 
sureties,  In  favor  of  the  plaintiff  in  the  sum 
of  $1,889.45,  and  In  favor  of  common  school 
district  No.  2  against  the  principal  and  sure- 
ties on  the  bond  in  the  sum  of  $1,572,  and 
in  favor  of  flie  intervener,  Gatlin,  against 
the  same  parties  for  the  sum  of  $352.90, 
and  in  favor  of  Gatlin  against  E.  O.  Barnes 
alone  in  the  sum  of  $184.50,  and  in  favor 
of  the  defendants  the  trustees,  Kennedy, 
Mace,  aD4  Cook,  as  against  all  parties.    Up- 


on the  return  of  the  verdict  a  Judgment  was 
entered  in  conformity  therewith,  the  Judg- 
ment providing  that  the  claim  of  the  com- 
mon school  district,  amounting  to  $1,573, 
should  te  first  paid  from  the  proceeds  of  the 
Judgment,  and  that  the  plaintiff  and  Inter- 
vener, Gatlin,  should  participate  in  any 
amount  remaining. 

Plaintiff  filed  a  motion  to  reform  the  Judg- 
ment The  motion  was  granted, '  and  the 
court  gave  the  school  district  priority  in  the 
Judgment  for  the  sum  of  $223  only,  being 
the  amount  which  the  district  was  forced  to 
pay  to  complete  the  building  over  and  above 
the  contract  price.  The  Judgment  as  re- 
formed further  provides  that  plaintiff  and 
intervener,  Gatlin,  should  next  be  paid  the 
amount  of  their  claims  proportionately,  and, 
if  any  sum  remained,  tliat  it  should  be  ap- 
plied to  the  balance  due  the  school  district. 

[t]  We  are  confronted  with  fundamental 
error  upon  the  very  threshold  of  the  case. 
In  the  formation  of  the  contract  between  the 
trustee  and  E.  O.  Barnes  the  parties  have 
overlooked  Acts;  1913,  c.  120,  p.  244,  which 
is  incorporated  in  Vernon's  Sayles'  Civil 
Statutes  as  chapter  19A,  tit  48.  Tliis  act 
was  operative  when  the  building  in  question 
was  constructed.  It  declares  in  detail  what 
shall  be  done  in  the  construction  of  public 
school  buildings  with  reference  to  providing 
light,  Iieat,  ventilation,  etc.,  for  the  pupils. 
Vernon's  Sayles'  Civil  Statutes,  art  2904n 
(section  13  of  the  act),  provides-  that  no  pub- 
lic school  building  shall  be  constructed  in 
this  state  at  an  expense  of  more  than  $400 
until  the  board  of  trustees  of  the  district  in 
which  the  work  la  to  be  done  shall  have  first 
secured  a  school  building  permit  from  the- 
ofllcer  legally  authorized  to  issue  It  certify- 
ing that  the  plans  and  specifications  of  the 
proposed  building  conform  to  hygienic^  san- 
itary, and  protective  regulations  established 
by  this  act  for  public  schoc^  buildings  in 
Texas.  The  article  further  provides  that 
for  buildings  in  common  school  districts  the 
county  superintendent  of  pubUc  instruction 
of  the  county  in  which  the  school  is  to  be 
located  is  required  to  examine  the  plans  for 
sudi  building  and  to  grant  the  permit  Arti- 
cle 29040  provides  that  no  person  charged 
with  the  duty  of  disbursing  school  funds  or 
of  authorixing  disbursement  of  sdbool  funds 
in  the  state  shall  pay  or  authorise  the  pay- 
ment of  any  vouchers  or  in  any  other  man- 
ner pay  out  any  sum  of  public  money  for  the 
construction  of  any  school  building  at  an 
expense  of  more  than  $400  until  such  permit 
has  been  secured,  and  that  any  disburslDg 
officer  failing  to  observe  the  provisions  of  the 
act  shall  be  held  liable  for  sudi  amounts  so- 
paid  out 

In  Bone  v.  Black,  174  S.  W.  971,  this  court 
held  that  under  the  provisions  of  the  act  a 
contract  for  the  erection  of  a  schocd  build- 
ing could  not  be  enforced  where  it  did  not 
appear  that  a  permit  had  been  issued  br 
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the  proper  ofBoer.  Wblle  In  that  case  tbe 
building  had  not  been  conetructed,  tbe  rights 
of  the  contracting  parties  are  in  no  degree 
altered  because  of  the  erection  of  the  build- 
ing and  the  consequential  benefits-  to  the 
district  The  failure  of  the  parties  to  con- 
tract strictly  In  accordance  with  the  terms 
of  the  statute  renders  the  contract  Itself 
void  and  precludes  a  recovery  upon  an  im- 
plied contract  Section  61  of  the  drainage 
act  of  1907  (Acts  30th  Leg.  c.  40)  provides 
that  the  commissioners  may  employ  counsel 
to  represent  the  district  "upon  such  terms 
and  for  such  fees  as  may  be  agreed  upon  by 
them  and  approved  by  the  county  Judge." 
Matagorda  County  Drainage  District  ▼. 
Gaines  &  Corbett,  140  S.  W.  370,  is  a  case  in 
which  the  appellees,  as  attorneys,  sought 
to  recover  fees  alleged  to  be  due  them  from 
the  drainage  district  for  professional  services 
rendered  the  commissioners.  They  recover- 
ed in  the  lower  court,  but  upon  appeal  Judge 
Fly  reversed  and  rendered  the  Judgment, 
saying: 

"It  was  clearly  the  intent  of  the  Legislature 
to  require  as  an  essential  the  approval  of  the 
chief  officer  of  the  county.  The  official  watch- 
man ot  Uie  county  treaaury  undoubtedly  by 
this  requirement  waa  made  to  safeguard  and 
protect  the  fund  that  was  raised  by  taxation  of 
the  inhabitants  of  a  district,  and  to  render 
more  difficult  the  making  of  contracts  which 
might  squander  a  fund  raised  for  the  iwhllc 
gooid.  The  authority  to  contract  for  the  serv- 
ices of  attorneys  is  given  by  section  SI  alone 
to  drainage  commissioners,  and  to  that  we  mtist 
look  to  ascertain  the  mode  of  exercising  the  pow- 
er. The  law  requires  the  approval  of  the  coun- 
ty judge  of  contracts  made  by  drainage  com- 
missioners for  legal  services,  just  as  it  requires 
Uie  approval  of  contracts  for  canals  and  other 
improvements  by  the  county  judge.  It  is  the 
rule,  stated  by  Oillon  in  his  work  on  Municipal 
Corporations  {5th  Ed.)  §  783,  and  fortified  by 
numerous  authorities,  that  when  the  mode  of 
contracting  is  speciaUy  and  plainly  prescribed 
and  limited,  that  mode  is  exclusive,  and  must 
be  imrsued,  or  the  contract  will  not  bind  the 
corporation.  The  rule  is  a  salutary  one,  up- 
holding the  legislative  checks  and  restraints  put 
apon  the  officers  of  municipal  corporations,  and 
strictly  construing  the  powers  conferred  upon 
them  in  the  disbursement  of  public  funds.  To 
hold  that  a  contract  made  in  a  different  mode 
from  the  exclusive  one  prescribed  by  the  Legis- 
lature can  be  enforced  would  be  to  nullify  and 
destroy  the  law,  and  to  set  up  judicial  discre- 
tion or  judicial  pleasure  instead  thereof.  Ri- 
perience  has  taught  how  prone  municipal  of- 
ficers are  to  squander  and  dissipate  public 
funds,  even  when  held  to  the  strict  letter  of 
their  warrant  of  authority,  and,  if  requirements 
of  the  statute  which  the  Legislature  has  deem- 
ed necessary  can  be  set  aside  by  a  court,  the 
last  safeguard  has  been  destroyed,  and  the  pnb- 
Uc  left  at  the  mercy  of  improvident  or  unscru- 
pulous servants,  JDrainage  commissioners  are 
the  agents  of  their  respective  districts  in  at- 
tending to  and  superintending  its  affairs;  but, 
when  debts  are  to  be  incurred  and  money  ex- 
pended, the  law  provides  that  they  cannot  act 
without  the  approval  of  the  county  judge.  The 
mode  of  incurring  linbilities  is  prescribed  by 
statute,  and  as  said  by  Chief  Justice  Roberts 
in  Ferguson  v.  HalseU,  47  Tex.  421:  'The  pre- 
scribing ot  a  mode  of  exercising  a  power  by  such 
sut>ordmate  agencies  of  the  government  has  oft- 
pn  been  held  to  be  a  restriction  to  that  mode.' 
In  the  case  of  Btyan  v.  Page,  61  Tex.  632,  32 


Am:  Bep.  637,  a  salt  '*tis  inititnted'to  reeovec 
of  the  cit^  of  BryaA  the  reasonf^ble  vaJite.  at 
legal  services  rendered  under  emjgloyment  by 
the  mayor,  and  the  court,  in  reversmgapd,  ren- 
dering judgment  for  the  city,  held :  "Ebe  char- 
ter gave  the  yower  to  employ  legal  ooimsel,  but 
prescribed  that  the  power  be  exercised  by,  or 
at  all  events  in  accordance  with,  an  ordinance 
of  the  common  council.  The  charter,  the  source 
of  all  the  power  of  the  mayor  or  council  over 
the  subject,  having  limited  the  mode  of  its  ex- 
ercise, they  could  not  in  a  different  mode  make 
a  valid  contract ;  nor  could  they  by  any  sub- 
sequent approval  or  conduct  impart  validity  to 
such  contract'  To  the  same  effect  is  Noel  v. 
CSty  of  San  Antonio,  11  Tex.  Civ.  App.  580, 
83  8.  W.  263.  The  authorities  cited,  as  well  as 
various  others,  hold  that  where  the  power  of 
contracting  is  limited  to  a  certain  mode,  the  ot- 
ficers  of  a  municipal  corporation  cannot  in  a 
dlfEerent  mode  make  a  valid  contract  nor  can 
they  by  any  subsequent  approval  or  conduct 
vitalize  such  contract,  nor  would  the  law  imply 
such  contract  •  •  •  As  said  by  the  Court 
ot  Appeals  of  New  York,  in  Smith  v.  City  of 
NewDurgh,  77  N.  Y.  131:  'An  absolute  excess 
of  authority  by  the  officers  of  a  corporation  In 
violation  of  law  dannot  be  upheld ;  and,  when 
the  officers  of  such  a  body  fail  to  pursue  the 
strict  cequirements  of  a  statutory  enactment  un- 
der which  they  are  acting,  the  corporation  is 
not  bound  in  such  cases.  The  statute  must  be 
strictly  followed,  and  a  person  who  deals  with  a 
municipal  body  is  obliged  to  see  that  its  chai> 
ter  has  been  fully  con^Iied  with.  When  this 
is  not  done,  no  subsequent  act  can  make  the 
contract  effective."' 

See  also  McDonald  v.  New  York,  68  N.  Y. 
23,  23  Am.  Kep.  144 ;  t»eck  v.  City  of  Hemp- 
stead, 27  Tex.  Civ.  App.  80,  65  S.  W.  653;  10 
B.  a  U  p.  708,  i  86;  Id.,  p.  801,  f  112. 

In  Hitchcock  v.  Galvestoit,  96  U.  S.  341.  24 
L.  Ed.  659,  the  following  language  from 
State  Board  v.  atlzens'  Ry.  Co.,  47  Ind.  407, 
17  Am.  Rep.  702,  is  approved: 

"Although  there  may  be  a  defect  of  power,  in 
a  corporation  to  make  a  contract,  yet  if  a  con- 
tract made  by  it  is  not  in  violation  of  its  char- 
ter, or  of  any  statute  prohibiting  it,  and  the 
corporation  has  by  its  promise  induced  a  party 
relying  on  the  promise  and  in  execution  of  the 
contract  to  exi>end  money  and  perform  his  part 
thereof,  the  corporation  is  liable  on  the  con- 
tract" 

A  pleading  based  upon  a  contract  which 
must  be  executed  in  accordance  with  the 
terms  of  the  statute  must  allege  facts  show- 
ing compliance  with  its  requirements  in  order 
to  be  good  as  against  a  general  demurrer. 
Crowell  Independent  School  District  v.  Plrst 
National  Bank  of  Benjamin,  163  a  W.  889; 
McCoUum  V.  Adams,  110  S.  W.  526.  In  the 
note  to  McCormlck  v.  Nlles,  27  L.  R.  A.  (N. 
S.)  p.  1120,  the  Uw  applicable  to  the  liability 
of  Municipal  corporations  for  benefits  re- 
ceived under  contracts  violative  of  statutory 
restrictions  Is  stated  as  follows: 

'•By  the  great  weight  of  authority  where  by 
statute  the  power  of  a  municipality  or  other 
public  corporation  to  make  a  contract  is  limit- 
ed to  a  certain  manner  and  under  certain  cir- 
cumstances, and  any  other  manner  o^  entering 
into  a  contract,  agreement  or  obligation  is  ex- 
pressly or  imT>liedly  forbidden,  no  implied  lia- 
bility can  arise  against  the  municipality  for 
benefits  received  under  a  contract  within  the 
scope  of  such  statute  and  violative  thereof." 

It  follows  that  neither  the  school  district 
nor  the  contractor  and  his  snrefcies  can  i»- 
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cover  aBythlng  from  Uie  other  by  reaarai  of 

the  written  contract  or  upon  an  implied  con- 
tract. 

[2]  Appellants  dalm  that  the  bond  in  this 
case  was  executed  under  Acts  of  the  Legis- 
lature of  1913,  a  99,  (Vernon's  Sayles'  Civil 
Statutes,  arts.  639K  to  6394J,  inclusive).  A 
comparison  of  this  act  with  Act  Gong,  of  Feb. 
24,  1905,  c.  778,  .38  Stat.  811  (U.  S.  Comp.  St. 
1913,  i  6923),  shows  that  they  are  practically 
identical,  and  that  the  Texas  statute  has 
been  passed  after  the  federal  statute.  In- 
vestigation shows  that  several  of  the  states 
have  adopted  the  provisions  of  the  federal 
statute,  and  that  the  purpose  of  such  enact- 
ment in  all  cases  is  to  assure  the  payment 
of  debts  incurred  in  the  construction  of  pub- 
lic buildings  to  mechanics  and  materialmen. 
Under  the  law  as  it  existed  prior  to  the  en- 
actment of  this  statute,  mechanics  and  ma- 
terialmen could  acquire  no  lien  upon  public 
buildings.  Althou^  the  contract.  In  our 
opinion,  as  heretofore  stated,  is  void,  it  does 
not  follow  that  the  obligation  resting  upon 
the  sureties  in  the  contractor's  bond  is  dis- 
charged ;  on  the  contrary,  the  weight  of  au- 
thority Is  that  the  invalidity  of  the  building 
contract  In  no  way  affects  the  liability  of  the 
sureties  upon  the  contractor's  bond  for  the 
value  of  materials  and  labor  furnished  the 
contractor  In  the  prosecution  of  the  public 
work.  4  Elliott  on  Contracta,  {  3543 ;  Knight 
&  Jillson  Co.  V.  CasUe,  27  L.  B.  A.  (N.  S.) 
.'597,  note  13;  Bell  v.  Klrkland,  102  Minn. 
213,  113  N.  W.  271,  13  L.  B.  A.  (N.  S.)  703 
and  note,  120  Am.  St  Rep.  621. 

[8]  The  bond  upon  which  this  .suit  Is  based 
Is  substantially  as  follows: 

"Know  all  men  by  these  presents  that  we,  E. 
O.  Barnes  and  the  other  subscribers  hereto,  of 

the  city  of  ,  county  of  Donley,  state  of 

Texas,  are  held  and  firmly  bound  unto  the  trus- 
tees of  common  school  district  No.  2  of  the  city 

of ,  county  of  Donley,  state  of  Texas,  as 

well  as  to  all  persons  who  may  furnish  labor  or 
material  on  the  contract  hereinbefore  mention- 
ed, in  the  sum  of  twenty-five  hundred  ($2,500.- 
00)  dollars,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  trustees  and 
to  said  parties  who  may  furnish  labw  or  ma- 
terial, their  executors,  administrators,  or  as- 
sies, for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  one  and  each  of  our 
heirs,  execntom,  and  administrators,  jointly  and 
severally  firmly  by  these  presents.  Sealed  with 
our  hands.  Dated  this  26th  day  of  July,  1013. 
The  condition  of  this  obligation  is  such  that,  if 
the  above-bounden  E.  O.  Barnes,  his  executors, 
administratorB,  or  assigns,  shall  in  all  things 
stand  to  and  abide  by  and  well  and  truly  keep 
and  perform  the  covenants,  conditions,  and 
agreements  in  the  above-mentioned  contract  en- 
tered into  by  and  between  the  said  E.  O.  Barnes 
and  the  said  trustees,  dated  «n  the  26th  day  of 
Jnly,  1913.  for  the  construction  of  the  work  or 
works  on  the  lot  mentioned  in  the  foregoing  con- 
tract, and  shall  duly  and  promptly  pay  and  dis- 
charge all  indebtedness  that  may  be  incurred  by 
the  said  trustees  in  carrying  out  the  said  con- 
tract, and  complete  the  same  free  of  all  me- 
chanics' liens,  and  shell  truly  keep  and  perform 
the  covenants,  conditions,  and  agreements  in 
said  contract  4nd  in  the  within  instrument  con- 
tained on  his  part  to  be  kept  and  performed,  at 
the  time  and  in  the  manner  and  form  therein 
specified,  as  well  as  all  costs,  including  attm^ 


ney's  fees,  in  enforcing  the  i>aymeiit  and  collec- 
tion of  any  and  all  indebtedneas  incurred  br 
said  trustees  in  carrying  out  the  said  contract, 
then  the  above  obligation  shall  be  void,  else  to 
remain  in  full  force  and  virtne.  Tliis  bond  is 
made  for  the  use  and  benefit  of  all  venceaa  who 
may  furnish  labor  or  material  on  the  hereinbe- 
fore mentioned  contract,  according  to  the  pro- 
visions of  law  in  such  cases  made  and  provided, 
and  may  be  saed  upon  by  them  as  if  execnteo 
to  them  in  proper  person. 

"In  testimony  whereof,"  etc. 

The  statute  above  mentioned  provides  that 
th<e  contractor  shall  execute  the  usual  penal 
bond,  with  good  and  sufficient  sureties,  with 
the  additloaial  obligation  that  such  contrac- 
tor shall  promptly  make  i>ayments  to  all  per- 
sons supplying  him  with  labor  and  material 
in  the  prosecution  of  the  work  provided  for 
in  said  contract.  The  bond  is  In  substantial 
compliance  with  this  requirement  of  the  stat- 
ute in  obligating  the  contractor  to  duly  and 
promptly  pay  and  discharge  all  indebtedness 
that  may  be  incurred  'by  the  said  trustees  in 
canylDg  out  the  said  contract,  and  to  com- 
plete the  same  free  of  all  mechanics'  liens, 
unless  it  be  that  it  binds  the  sureties  to  pay 
the  indebtedness  incurred  by  the  trustees  in- 
stead of  indebtedness  incurred  by  the  con- 
tractor. There  is  considerable  contention  on 
the  part  of  the  parties  as  to  whether  this  is 
a  statutory  bond  or  merely  a  common-law  ob- 
ligation. We  incline  to  the  opinion  that  in 
Its  es-sential  parts  it  is  In  ccNiformity  with 
the  requirements  of  the  statute,  but  In  any 
event.  If  liability  has  otherwise  accrued  un- 
der it,  so  far  as  Its  form  is  concerned,  it 
woald  be  good  as  a  common-law  bond.  The 
right  of  action  arising  from  a  breach  of  this 
bond  is  one  of  common-law  liability,  and  does 
not  depend  upcm  the  existence  of  the  statute. 
Ehren  without  the  statute,  or  without  a  bond 
of  any  kind,  the  materialmen  and  laboreis 
would  be  entitled  to  recover  against  Barnes 
upon  his  commoo-law  liability.  State  v. 
Teague,  50  Tex.  Civ.  App.  535,  111  S.  W. 
234;  Knight  &  Jillson  Co.  v.  Castle,  supra, 
27  L.  B.  A.  (N.  g.)  581,  note  6;  Dillon,  Mu- 
nicipal Corporations  (5th  Ed.)  {  830. 

[4]  Under  several  assignments  of  error  ap- 
pellants contend  that,  because  the  bond  pro- 
vides that  it  shall  be  v<AA  if  payment  is 
made  for  all  material  and  labor  debts  incur- 
red by  the  school  trustees,  and  the  undisput- 
ed proof  shows  the  debts  were  incurred  by 
the  contractor,  and  not  by  the  trustees,  no 
liability  attaches  to  the  sureties.  Tlie  ques- 
tion was  raised  in  the  court  below  by  excep- 
tions, plea,  special  charge,  and  objections  to 
evidence.  Ordinarily  such  a  bond  Is  a  dual 
obligation  (ESquitable  Surety .  Co.  t.  United 
States,  to  Use  of  McMillan  &  Son,  234  U.  S. 
448,  34  Sup.  Ct  803,  68  L.  Ed.  1394),  evidenc- 
ing the  terms  of  an  imdertaklng  between  the 
trustees,  on  the  one  hand,  and  the  contrac- 
tor and  his  sureties,  on  the  other.  Tbe  orig- 
inal contract  being  void,  the  obUgatlon  to  the 
trustees  is  a  nullity.  It  also  constitutes  an 
obligation  between  the  latter  and  all  persons 
who  may  furnish  labor  and.  material  In  the 
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constractlan  of  the  bulldliig.  GcRisidered  In 
thla  aspect,  It  most  be  liberally  eonstroed. 
Eqnltable  Surety  Co.  ▼.  United  States,  supra. 
The  contract  refored  to  in  the  bond  is  the 
balldlng  contract,  whldi  the  evidence  shows 
was  written  ap(«i  the  same  paper,  and  most 
be  eonstroed  In  connection  with  the  bond. 
By  referring  to  the  contract  It  will  be  seen 
that  the  owtractor  covenanted  and  agreed 
with  the  trustees  of  said  sdiool  district  that 
he  would  provide  and  furnish  labor  and  ma- 
terials of  such  kind,  quality,  and  descrliytlon 
as  might  be  proper  and  sufficient  for  complet- 
ing and  flnlshlng  all  the  work  mentioned  In 
the  contract  It  Is  clear  from  the  record 
that  the  use  of  the  word  "trustees"  In  the 
bond.  Instead  of  the  word  "c<xitract<ff,"  is  a 
clerical  error,  and  a  mistake  of  the  scrivener. 
The  rule  la  that  such  mistakes  do  not  have 
the  effect  of  releasing  the  parties  from  the 
contract,  but  the  court  will  ccarrect  the  mis- 
take and  construe  the  writing  which  evident- 
ly does  not  speak  the  original  intention  of 
the  parties  so  as  to  make  It  conform  thereto. 
1  Elliott  on  Contracts,  f  806;  2  BUlott  on 
Contracts,  |  960;  3  £Uiott  on  Contracts,  H 
2367,  2378. 

[S]  The.  next  contention  urged  is  that,  the 
contract  having  been  altered  in  a  material 
term,  the  effect  (rf  it  is  to  release  the  sureties 
upon  the  bond  from  all  liability.  The  facts 
are  that  after  £.  O.  Barnes  had  been  award- 
ed the  contract,  and  its  terms  bad  been  r»- 
duced  to  writing  and  signed  by  him  and  the 
trustees,  the  contractor  then  took  the  instru- 
ment and  endeavored  to  obtain  sureties  upon 
his  bond  satisfactory  to  the  trustees ;  that  he 
approached  A.  M.  Bevllle,  who  consented  to 
become  a  surety,  but  before  signing  the  bond 
wrote  into  that  part  of  the  contract  which 
iwovldes  that  the  tmstees  shall  pay  the  con- 
tractor on  certificates  of  the  superintendent 
from  time  to  time  as  the  work  progressed  80 
per  cent  of  the  estimated  value  of  the  work 
this  clause: 

"And  the  80  per  cent.,  as  allowed  b^  the  su- 
perintendent, W.  I.  Mills,  shall  be  paid  to  the 
said  W.  I.  Mills,  who  will  disbuiae  the  same 
to  all  who  have  furnished  labor  or  material 
equally." 

I>.  C.  Barnes,  the  father  of  the  contractor, 
H.  C.  Brumley,  and  P.  A.'  Bimtln,  signed  the 
bond  while  the  contract  had  in  it  the  words 
inserted  by  BeviUe  as  above  stated ;  Buntln 
signing  in  i)encll.  The  trustees  declined  to 
accept  the  bond  for  the  reason  that  the  sure- 
ties were  not  considered  sufBclent  The  con- 
tractor then  contemplated  executing  a  bond 
wltb  a  surety  company  as  bis  surety,  but, 
being  Informed  that  the  clause  inserted  by 
BevlUe  in  the  contract  would  militate  against 
bis  obtaining  a  bond  signed  Iqr  a  surety  com- 
pany, he  pasted  a  paper  over  the  clause,  ef- 
fectually concealing  the  words.  Falling  to  ob- 
tain the  surety  company  upon  the  bond,  H.  O. 
Kerbow  signed  it  as  an  additional  surety, 
knowing  nothing  of  the  insertion  of  the 
words  in  the  ccwtract  by  Bevllle,  or  that  tti^ 
184  S.W.-48 


had  been  concealed  by  pasting  the  piece  of 
paper  over  them.  At  this  time  Buntln  again 
signed  it  with  Ink,  When  Kerbow  executed 
the  txHid  with  the  clause  Inserted  by  Bevllle 
covered  np,  the  trustees,  considering  it  good 
for  the  amount,  accepted  It  knowing  that  Be- 
vllle had  interlined  it,  and  that  Barnes  had 
pasted  paper  over  the  clause  inserted. 

"When  Bevllle  made  the  interllaeation  In 
the  contract  neither  the  principal,  Barnes, 
nor  any  ot  the  sureties  had  executed  the 
bond,  though  the  contract  had  been  signed 
by  the  trustees.  An  alteration  of  the  con- 
tract before  the  bond,  which  In  this  connec- 
tion mnst  be  considered  as  a  part  of  it,  was 
executed  by  tlie  principal  and  sureties,  did 
not  avoid  the  bond  as  to  them,  nor  as  to  the 
tmstees  If  the  latter  accepted  the  Instru- 
ments with  knowledge  of  the  change.  Prior 
to  the  interlineation  by  BevUle  the  contract 
bound  the  trustees  to  pay  to  the  contractor 
80  per  cent  of  the  estimated  value  of  the 
work.  Subsequent  to  the  interlineation  the 
contract  bonnd  the  trustees  to  pay  lite  money 
to  the  superintendent.  Mills,  by  whom  it 
was  provided  it  should  be  paid  upon  debts 
for  labor  and  material.  It  Is  apparoit  that 
this  term  Is  material,  a  change  of  whldi  might 
greatly  affect  the  liability  of  the  sureties  to 
laborers  and  materialmen.  However,  the  con- 
tract being  void,  because  not  approved  by 
the  county  superintendent  of  public  schools, 
as  required  by  the  statute,  it  is  a  matter  of 
no  importance  except  in  so  far  as  it  may  af- 
fect the  obligation  of  the  sureties  to  those 
furnishing  labor  and  material  in  the  con- 
struction of  the  building. 

[I-J]  The  act  of  the  contractor,  Barnes,  in 
pasting  the  slip  of  paper  over  the  interlinea- 
tion materially  changed  the  contract  whldi 
the  sureties,  by  their  undertaking  in  the 
bond,  had  guaranteed,  resulting  in  a  rdease 
from  liaUlity  of  the  sureties,  with  the  posei- 
ble  ezcQ;>tlcm  of  Kerbow  and  Buntln.  Kei^ 
bow  alleged  facts  which,  if  proven,  may  also 
entttie  him  to  be  released,  but  Buntln  has 
not  by  his  pleadings  set  np  any  facts  which 
would,  if  true,  release  him.  The  amoided 
petition  declared  upon  the  contract  as  inter- 
lined by  Barnes,  and  had  a  copy  of  it  at- 
tached as  an  exhibit  Xo  sustain  the  allega- 
tion plaintiff  offered  in  evidence  a  contract 
in  which  the  interlined  clause  had  a  slip 
pasted  over  it,  but  torn  loose  at  one  end. 
This  constituted  a  variance.  However,  since 
one  party  had  declared  upon  It  In  Its  original 
condititw,  and  the  other  parties  set  it  out  in 
their  pleadings  in  Its  altered  condition,  and 
the  slip  pasted  over  the  luterllneaUon  was 
raised  so  the  writing  could  be  seen,  appellants 
could  not  have  been  surprised,  and  the  action 
of  the  court  in  overruling  the  objection,  if 
error,  was  harmless.  The  burden  la  upon  the 
one  offering  an  altered  or  mutilated  writing 
to  explain  its  condition  twfore  it  Is  admissible 
in  evidence.  The  fact  that  the  trustees  per^ 
mttted  Bamea  to  take  down  his  forfeit  money 
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after  the  presentatloa  of  the  bond  and  to  pro- 
ceed with  the  work  Is  a  aufiScient  acceptance. 

[10]  There  la  no  merit  in  the  contention 
that  the  refusal  of  the  tmstees  to  accept  the 
bond  when  first  tendered  them,  because  the 
sureties  were  not  sufficient,  terminated  the 
liability  of  sureties  then  upon  it  There  is 
nothing  in  the  record  which  would  prohibit 
Barnes  from  adding  other  sureties  and  again 
presenting  it  to  the  trustees  for  acceptance. 
There  was  an  issue  made  by  the  pleadings 
and  evidence  as  to  the  item  of  $12  for  lime 
which  should  have  been  submitted  to  the 
Jury. 

[11]  Tte  pleadings  show  no  misjoinder  of 
either  parties  or  causes  of  action.  Suits 
upon  contracts  and  torts  may  be  Joined  when 
they  grow  out  of  the  same  transaction.  Hos- 
kins  v.  Velasco  National  Bank,  48  Tex.  CIt. 
App.  246,  107  S.  W.  598;  Hooks  v.  Pltsen- 
rieter,  76  Tex.  277,  13  S.  W.  230. 

[12]  Appellant  contends  under  the  fifteenth 
assignment  that,  because  the  condition  of 
the  bond  is  that  Barnes  shall  duly  and 
promptly  pay  and  discharge  all  indebtedness, 
etc.,  and  complete  the  building  free  of  all  me- 
chanics' Uens,  the  exertion  to  the  amended 
petition  should  Iiave  been  sustained,  because 
the  petition  fails  to  show  that  either  the 
plaintiff  or  intervener,  Gatlin,  had  a  mechan- 
ic's lien  fixed  upon  the  building.  The  bond 
expressly  provides  that  it  Is  made  for  the  use 
and  benefit  of  all  persons  who  may  furnish 
labor  or  material,  and,  if  considered  as  a 
common-law  bond,  the  labor  done  and  mate- 
rial furnished  is  a  sufficient  consideration 
to  support  it.  It  was  alleged  that  Barnes 
did  partially  comply  with  the  condition 
named  in  the  bond,  and  the  words,  "free  of 
all  mechanics'  liens",  may  be  considered  as 
surplusage  and  still  the  Instrument  be  com- 
plete as  an  obligation.  The  statute  under 
which  this  bond  was  executed,  was  designed 
to  provide  security  as  a  substitute  for  the 
Hen  which  might  otherwise  exist  in  favor 
of  mechanics  and  materialmen,  such  lien  not 
being  permissible  upon  a  public  building,  for 
which  reason  the  federal  courts,  in  constru- 
ing the  statute  from  which  the  Texas  stat- 
ute was  evidently  drawn,  have  always  given 
it  a  liberal  construction  in  favor  of  laborers 
and  materialmen,  and  we  think  the  rale 
should  be  applied  here.  Equitable  Surety  Co. 
V.  United  States  to  Use  of  McMillan  &  Sons, 
234  U.  S.  448,  34  Sup.  Ot  803,  68  L.  Ed.  1394. 
Besides  the  issue  as  to  whether  all  of  the 
material  charged  in  the  itemized  bill  was 
used  in  the  building,  there  are  other  issues 
of  fact  which  the  court  should  have  sub- 
mitted to  the  Jury. 

The  transcript  in  this  case  contains  over 
260i>age8,  nearly  half  of  which  is  taken  up  by 
the  pleadings  of  the  parties.  The  pleadings 
of  all  parties  are  unnecessarily  prolix,  and 
before  another  trial  the  conrt  should  order 
8  repleader. 

For  the  errors  pointed  oat  and  because  the 


court  directed  a  verdict,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

On  Motion  for  RAearlng. 

[IS]  Appellants  Insist  that,  since  the  con- 
tract was  entered  into  between  the  contrac- 
tor and  the  trustees,  we  should  presume  that 
the  i)ernilt  required  by  Vernon's  Sayles'  Civil 
Statutes,  art.  2904n,  was  previously  issued. 
By  the  explicit  terms  of  section  14,  c.  120, 
Acts  of  1913-  (article  2904o),  every  disburs- 
ing officer  of  school  funds  is  prohibited  from 
paying  out  any  portion  of  such  funds  for  the 
construction  of  a  building  costing  more  than 
$400,  until  the  permit  required  by  the  act 
has  been  procured;  and  a  violation  of  this 
inhibition  renders  the  disbursing  officer  lia- 
ble for  the  sum  so  paid.  Certainly  a  party 
who  seeks  to  recover  any  part  of  such  fund 
should  show  by  bis  pleadings  that  he  has 
met  the  condition  precedent  upon  which  his 
right  to  demand  the  money  of  the  dlslMirslng 
officer  depends.  No  court  should  by  its  Judg- 
ment require  the  payment  of  a  claim  to 
which  the  claimant  was  not  entitled  without 
suit,  and  It  is  fundamental  that  his  pleadings 
should  allege  every  fact  necessary  to  a  re- 
covery. If  the  permit  has,  In  faot,  been  is- 
sued, the  pleadings  should  show  It,  and  be- 
cause they  do  not  they  are  subject  to  general 
demurrer,  and  the  error  Is  fundamental. 
The  requirement  that  the  permit  be  obtained 
relates  to  the  power  and  authority  of  the 
parties  to  contract,  rather  than  to  Its  form 
when  the  contract  is  made.  Reynolds  v. 
Schweinefus,  27  Ohio  St  313,  is  a  case  where 
the  power  of  a  city  council  to  improve  the 
streets  of  the  city,  without  the  prior  recom- 
mendation of  the  board  of  city  improvonent 
was  involved.  In  discussing  the  presump- 
tion of  the  performance  of  official  duty.  Ash- 
burn,  J.,  said: 

"When  a  statute  requires  an  act  to  be  done. 
and  gives  no  direction  aa  to  the  mode  of  per- 
formance, and  proceedings  are  had  in  the  direc- 
tion of  performance,  the  duty  will  be  presumed 
to  have  been  rightfully  performed  until  the  con- 
trary is  made  to  appear.  This  preaumption 
does  not  arise  so  strongly  in  regard  to  the  ex- 
ercise of  power  as  to  tibe  performance  of  duty 
under  the  power.  •  *  *  So  that,  in  cases 
where  restraint  is  put  upon  their  action  by  stat- 
ute, and  they  can  only  act  upon  the  authority 
of  a  report  and  recommendation  ot  another  body, 
it  would  not  be  wise,  by  mere  construction,  to 
lessen  the  force  of  the  restraint  to  presume  ju- 
risdiction simply  because  of  ita  exercise.*' 

The  classification  and  appraisement  of  pub- 
lic lands  before  they  are  placed  upon  tlie 
market  by  the  land  commissioner  and  sold 
must  not  only  be  alleged,  but  proved. 

"The  establishment  of  that  distinct  fact  has 
been  held  to  be  one  of  the  pssentials  of  a  plstin- 
tifFs  case,  so  that  no  recovery  can  be  had  with- 
out it"  Anderson  v.  Walker,  95  Tex.  596.  «W 
8.  W.  981 :  Hardman  v.  Crawford,  95  Tex-  193. 
66  S.  W.  206;  Thompson- v.  Gallagher,  32  Tex. 
Civ.  App.  591,  75  S.  W.  567,  writ  of  error  de- 
nted, 97  Tex.  640,  77  S.  W.  xv. 

[14]  In  oar  opinion,  tlie  statute  in  question 
limits  the  power  of  the  parties  to  contract. 
It  appears  from  the  motions  for  reheartns 
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that  the  statute  bad  been  compUed  wltb,  bat 
the  record  falls  to  show  It,  and  we  cannot 
consider  qliestionB  presented  which  conld 
properly  arise  only  under  a  record  showing 
compliance  with  the  statnte.  That  portion  of 
tbe  opinion  In  which  it  la  stated  that  the 
bond,  as  between  materialmen  and  laborers, 
upon  the  one  part,  and  the  contractor  and 
his  bondsmen,  on  the  other,  shonld  be  liberal- 
ly construed,  is  probably  a  too  generous  state- 
ment of  the  rule,  and  that  expression  Is  with- 
drawn. In  all  other  respects  we  think  we 
have  correctly  announced  tbe  rules  of  law 
which  should  govern  In  another  trial,  and 
the  motions  tot  rebearlng  are  overruled. 


PINLBY  et  al.  v.  WAKEFIEID. 
(No.  7460.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
March  11,  1916.) 

..  Biu:^  AND  Notes  «=5>452(1)  —  Pubchase 
FBOU  Bona  Fide  Holdek— Pubchase  for 
Spitb. 

The  leical  and  equitable  owner  and  holder  of 
.  note,  given  to  secure  advancement  of  the  pur- 
hase  price  of  land,  by  indorsement  and  written 
ransfcr  and  assignment  from  the  asBigiiee  of 
lie  original  payee,  for  valuable  consideration, 
ould  sue  the  makers,  though  he  purchased  tbe 
ote  for  spite  and  not  for  profit  or  in  the  ordi- 
ary  course  of  trade. 

[Gd.    Note. — For  other  cases,   see  Bills  and 
^otes,  Dec.  Dig.  «=»452(1).] 

.  Homestead  €=>81— Intebebt  Subject. 

When  a  guardian's  sale  of  land  to  husband 
nd  wife  was  confirmed  b^  the  county  court,  the 
tie  vested  substantially  in  the  purchasers,  sub- 
«t  to  the  payment  of  tie  purchase  money,  who, 
;fore  the  execution  and  delivery  to  them  of 
seds  by  the  guardian  and  a  ward,  bad  such  an 
iterest  in  the  land  that  they  could  impress  a 
>nicstead  upon  it,  since  the  homestead  right 
ay  attach  to  an  equitable  estate,  or  an  estate 
T  life,  or  even  a  leasehold  interest,  while  the 
infirtnation  by  the  court  of  the  sale  related 
ick  to  and  conveyed  title  from  its  date. 
[Ek].  Note.— For  other  cases,  see  Homestead, 
u-nt.  Dig.  H  114-118 ;   Dec.  Dig.  «=81.] 

Homestead  ^=»96— Lien  fob  Attobnkt's 
Kees. 

Where  a  vendor  of  land  requires  tbe  par- 
aser  to  stipulate  in  the  original  purcnase- 
>ney  note  for  the  payment  of  attorney's  fees 

the  note  is  not  paid  at  maturity,  and  it  is 
iced  in  an  attorney's  hands  for  collection,  a 
n  on  the  land  is  created  by  the  obligation  to 
y  fees,  which  cannot  be  defeated  by  tbe  sub- 
luent  establishment  of  a  homestead. 
Ed.  Note. — ^For  other  cases,  see  Homestead, 
nt.  Dig.  H  14T-163 ;  Dec.  Dig.  <S=>96.] 
TIoitESTEAD  «=»96— Lien  fob  Attobnet'b 

"'EES. 

Under  the  Oonstitntion,  protecting  the  home- 
ad  of  a  head  of  a  family  irom  forced  sale  for 
'  payment  of  aU  debts  except  for  the  purchase 
ney,  etc.,  where  buyers  of  land  from  a  guard- 
r,       the    sale    being    subsequently    confirmed 

tlie  count;  court,  gave  a  purchase-money 
e,  stipulating  for  attorney's  tees,  which  was 
>£z^quently  renewed,  the  notes  having  been  giv- 
siibsequent  to  the  fixing  of  the  buyers'  home- 
»<1   upon  the  land,  and  the  original  contract 

baying  stipulated  for  attorney's  fees,  such 
3  could  not  oe  made  a  charge  upon  the  land, 
-^,   when   homestead  property  cannot  be  le- 


gally incumbered,  except  for  certain  purposes 
specified,  a  Uabihty  not  embraced  in  such  pur- 
poses cannot  beeorae  by  contract  a  charge  upon 
the  properly  because  coupled  with  another  ob- 
ligation with  which  the  property'  may  be 
charged. 

[Ed.  Note.— For, other  cases,  see  Homestead^ 
Cent  Dig.  {f  147-153 ;   Dec.  Dig.  «=>96.] 

5.  Guabdian  AND  Ward  €=>81  —  Obder  or- 
SAI.B  OF  Land— AuTHOBiTY  of  CouBfP— Pbe- 
sumption. 

In  the  absence  of  contrary  ^roof,  every  fact 
necessary  to  support  the  authority  of  the  coun- 
ty court  to  make  an  order  of  safe,  directing  a 
guardian  to  sell  the  wards'  land,  and  to  confirm- 
the  sale  made  thereunder,  must  be  presumed. 

[EM.  Note.— For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  {$  334-336;  Dec.  Dig.  «=»• 
81.] 

6.  Guabdian  and  Wabd  9s>108  —  Sale  of 
Land  by  Obdeb  of  Coubt— Title  of  Wabd. 

Where  a  county  court  ordered  the  sale  by 
a  guardian  of  her  wards'  lands,  such  sale,  and 
its  confirmation,  passed  title  to  the  buyers,  sub- 
ject only  to  the  payment  of  the  unpaid  pur- 
chase money,  leaving  no  title  in  a  ward  or  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Guardian  and" 
Ward,  Cent  Dig.  §§  369,  396-398;  Dec.  Dig. 
«E»108.] 

7.  Guabdian  and  wabd  «=»98  —  Saus  sf 
Lands — Consummation. 

Where  the  court's  order  of  sale  authorized 
a  guardian  to  sell  the  wards'  lands  for  cash  or 
half  cash  and  balance  on  credit  as  to  her  should 
seem  best  for  the  interest  of  the  estates  of  the 
minors,  and  the  buyers,  instead  of  paying  a 
part  01  the  purchase  price  cash  and  executing 
their  notes  for  the  balance,  as  originally  agreed 
with  tbe  guardian,  gave  their  note  to  a  third  per- 
son, who  furnished  the  purchase  money  in  cash 
to  the  guardian,  tbe  sale,  as  reported  to  tbe 
court  and  confirmed  by  it,  was  carried  out,  and 
the  buyers  acquired  title  through  the  confirma- 
tion, and  not  through  a  deed  from  a  ward  there- 
after executed. 
.  ,.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  §  369 ;   Dec.  Dig.  <S=398.] 

8.  Bills  and  Notes  iS=»445  —  Election  t» 
Declare  Due. 

Where  the  assignee  of  a  note,  given  to  se- 
cure the  advancement  by  the  payee  of  the  price 
of  lands  purchased  by  the  makers,  sold  in  his 
turn,  with  the  understanding  that  the  suit  in- 
stituted by  him  thereon  should  be  dismissed, 
its  dismissal  did  not  set  aside  or  annul  his  pre- 
vious election  to  declare  the  entire  note  due 
for  nonpayment  of  interest,  or  estop  his  trans- 
feree from  such  election  and  declaration  after 
he  purchased. 

[Ed.  Note.— -For  other  cases,  see  Bills  and' 
Notes,  Cent.  Dig.  }§  1311-1329;  Dee.  Dig.  «s»- 
445.] 

9.  Judovent  «»675(2)— BxNDiNcr  Fokce  on 
One  Not  a  Pabtt. 

Where  a  bank,  to  which  a  note  waa  de- 
livered as  collateral  security,  returned  the  same- 
to  the  pledgor  or  his  counsel  that  suit  might  be- 
brought  upon  it  by  tbe  pledgor,  an  attorney  of 
the  bank  brin|;ing  and  prosecuting  the  suit  to- 
judgment,  the  judgment  rendered  was  binding  on 
the  bank,  and  estopped  it  to  maintain  a  suit  on- 
the  same  cause  of  action. 

[Ed.  Note.'— For  other  cases,  see  Judgment; 
Cent  Dig.  i  11»1;    Dec  Dig.  <Ss>675(2).l 

10.  Appeal  and  Ebbob  «=>1066(3)— lutCATB- 

BIAL  E}llBOB. 

In  suit  on  a  note,  where  the  judgment,  un- 
der the  circumstances,  was  binding  on  a  bank 
not  a  party,  error  of  tbe  court  in  declining  to 


iFor  otb«r  casm  see  same  topic  and  KET-NUHBER  In  all  Key-Numbered  Dlgeita  and  Indexes 

Digitized  by  ^OOQ IC 


756 


184  SOUTHWBSTEBN  KBPORTER 


(Tex. 


-cootiane  the  case  to  malce  the  bank  a  party  was 
iicjnaterial. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4071;    Etec.  Dig.  «=»1036 
<3).] 
11.  Husband  and  Wife  ®=9238(3)  —  Jttdo- 

icENT  Not  Pbbsonai.  Against  wife. 

In  salt  on  a  note  renewing  a  note  given  by 
the  purchasers  of  land  at  guardian's  sale  to 
secure  the  advancement  of  the  purchase  price  by 
the  original  payee,  judgment  decreeing  that 
plaintiS  recover  of  the  purchasers,  husband  and 
wife,  the  amount  sued  for,  with  foreclosure  of 
liens,  and  directing  that,  if  the  property  con- 
demned to  pay  the  judgment  should  not  sell  for 
enough  to  satisfy  it,  plaintiff  should  have  execu- 
tion against  the  husband  for  the  balance,  but 
that  no  execution  should  ever  issue  against  the 
wife,  was  not  in  proper  form  for  a  judgment 
other  than  personal  against  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  855;  Dec  Dig.  <8=»238(3).] 

Appeal  from  District  Oourt,  Graj^son  Coun- 
ty;  M.  H.  Garnett,  Judge. 

Suit  by  John  T.  Wakefield  against  A,  P. 
Ptnley  and  another.     From  a  Judgment  for 

plaintiff,    defmdauts    appeal.  Reversed    in 

part,  reformed  in  part,  and  otherwise  af- 
firmed. 

0.  B.  Randell  and  J.  W.  Flnley,  both  of 
Sherman,  for  appellants.  Wolfe  &  Wood,  of 
Sherman,  for  appellee. 

TALBOT,  J.  On  April  11,  1914,  awpellee 
filed  suit  on  note,  dated  October  6,  1909,  sign- 
ed by  appellants  and  payable  to  H.  O.  Head, 
or  order,  five  years  after  date,  for  the  sum 
of  $1,260,  tvltb  interest  at  the  rate  of  8  per 
cent  per  annum,  and  stipulating  that  if  the 
same  was  placed  in  the  hands  of  an  attorney 
for  collection,  tlie  makers  agreed  to  pay  10 
per  cent  on  the  amount  as  reasonable  at- 
torney's fees.  The  note  sued  on  was  given  in 
renewal  and  extension  of  a  certain  other 
note,  dated  August  25,  190S,  signed  by  ap- 
pellants, payable  to  the  order  of  W.  H.  O'Neal 
as  trustee,  five  yeare  after  date,  for  the  sum 
of  $1,200,  with  interest  at  the  rate  of  8  per 
cent  per  annum  from  date,  and  10  per  cent 
attorney's  fees  if  placed  in  the  bands  of  an 
attorney  for  collection.  The  said  W.  H. 
O'Neal,  trustee,  for  a  Taluable  consideration, 
transferred  and  assigned  said  note  to  H.  O. 
Head,  to  be  held  by  him  as  security  for  pay- 
ment of  the  note  sued  upon,  and  thereafter, 
on  the  16th  day  of  April,  1914,  the  said  H.  O. 
Head,  by  written  transfer,  sold  and  conveyed 
said  note  to  appellee.  The  note  was  secured 
by  a  vendor's  lien,  as  well  as  by  a  deed  of 
trust  executed  by  appellants  on  the  land  de- 
scribed in  plaintifC's  petition,  and  the  inter- 
est on  said  note,  according  to  its  terms,  was 
payable  annually,  on  the  6th  day  of  October 
of  each  year,  and  the  deed  of  trust  stipulated 
that  if  default  was  made  in  payment  of  any 
installment  of  interest  thereon,  when  due, 
that  the  same  could,  at  the  option  of  the 
holder,  be  declared  due  and  payable.  Appel- 
lants had  failed  to  pay  certain  installments 
of  interest  due  on  said  note>  and  H.  O.  Elead, 


who  was  then  the  legal  and  equitable  holder 
and  ownar  of  the  note,  declared  the  same 
due,  and  brought  suit  thereon.  The  appellee 
then  purchased  the  note,  and  H.  O.  Head  then 
dismissed  his  suit  After  acquiring  said  note, 
appellee  borrowed  $1,000  from  the  Sherman 
tioan  &  Trust  Company,  and  placed  the  note 
with  it  as  collateral  security  for  such  loan,  but 
for  the  purpose  of  bringing  suit  upon  it  said 
company  returned  said  note  to  appellee.  Ap- 
pellee, after  purchasing  the  note,  ratified  the 
act  of  said  Head  in  declaring  the  note  due, 
and  further  exercised  his  option  ot  declaring 
the  same  due  and  payable,  according  to  the 
terms  of  said  note  and  tlie  authority  confer- 
red upon  him  as  the  bolder  thereof,  by  said 
deed  of  trust  and  brought  this  suit 

The  principal  matters  of  defense  were: 
First  that  the  note  sued  on  and  the  deed  of 
trust  given  on  the  land  involved  in  the  con- 
troversy were  not  obtained  in  the  usual 
course  of  business  nor  for  profit  or  business 
reasons,  but  for  spite,  and  tlmt  appellee  was 
estopped  from  claiming  the  attorney's  fees 
sought  to  be  recovered;  second,  that  the  ap- 
pellee had  no  Ilea  on  said  land  for  the  at- 
torney's fees  claimed  in  his  petition,  t)ecause 
said  land,  at  the  time  the  original  note  was 
given  to  W.  H.  O'Neal  and  at  the  time  the 
renewal  note  sued  on  was  executed,  which 
provided  for  the  payment  of  attorney's  fees, 
was,  and  had  been  for  some  months,  the 
homestead  of  appellants.  The  property  de- 
scribed in  appellee's  petition  belonged  to  two 
minor  children,  Lula  Sophia  Matthews  and 
Paul  Matthews,  and  Mrs.  M.  T.  Brown  was 
their  guardian.  Mrs.  Brown,  as  such  guard- 
ian, made  application  to  the  county  court  of 
Grayson  county,  Tex.,  for  an  order  to  sell 
said  property.  On  January  17,  1903,  this 
applicatiou  was  granted,  and  Mrs.  Brown,  by 
order  of  the  court  duly  made*  was  authorized 
and  directed  to  sell  the  proi)erty  for  cash 
or  half  cash  and  the  balance  on  credit  not 
to  exceed  four  years,  as  to  her  should  seem 
best  for  the  Interest  of  said  estate.  Ou 
June  4,  1903,  said  guardian  reported  to  the 
court  that  she  had  sold  the  property  to 
EXidora  T.  Flnley,  one  of  the  appellants,  at 
private  sale,  on  May  15,  1903,  for  $1,600. 
one-half  thereof  to  be  paid  cash  and  the 
remainder  in  equal  installments,  payable  on 
or  before  one,  two,  and  three  years  from 
date  of  said  sale,  each  secured  by  note  beai^ 
Ing  10  per  cent  interest  from  its  date,  and 
by  vendor's  lien  on  said  premises.  On  June 
11,  1003,  said  sale  was  approved  and  con- 
firmed by  the  court  and  Mrs.  Brown,  as  guar- 
dian of  the  estates  of  said  minors,  was  order- 
ed to  make  deed  to  the  purchaser,  Mrs.  Eu- 
dora  Flnley,  upon  her  compliance  with  the 
terms  of  the  sale.  'The  appellants  were,  at 
the  time  of  all  the  transactions  in  question, 
husband  and  wife,  and  the  property  was  pur- 
chased with  the  intention  of  making  it  their 
home,  and  before  or  about  the  time  of  the 
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<»nflrniatloa  of  the  sale  by  the  county  court 
they  moved  onto  It,  and  couttnuoosly  since 
that  date  have  occupied,  used,  and  claimed  It 
as  their  homestead.    In  making  the  purchase 
<tf  the  iHToperty  from  the  guardian  of  the 
minors,  appellants  did  not  contract  or  agree 
to  pay  any  attorney's  fees  whatever,  and  the 
order  of  sale  did  not  require  that  the  pur- 
chaser agree  to  pay  attorney's  fees  In  any 
event.    At  some  time,  the  date  of  which  the 
record  does  not  disclose,  but  prior  to  the 
making  of  any  deed  by  the  guardian,  the  mi- 
nor,   Liula    Sophia    Matthews,    Intermarried 
with  Charles  £.  Hlpolite.    On  the  2dth  day  of 
August,  1903,  Mrs.  Brown,  as  guardian,  ex- 
ecuted and  delivered  to  awellant  Mrs.  Bu- 
dora  finley  a  deed  for  the  land  In  question. 
This  deed  purports  to  have  been  made  by  vir- 
tue of  the  order  of  sale  granted  to  Mrs. 
Brown  as  guardian  of  the  MatQiews  children, 
the  sale  to  Mrs.  Budora  Finley,  and  the  sub- 
sequent conflrmatlon  thereof  by  the  county 
court,  and  contains  the  following  recitations: 
"And  whereas  said  purchaser  has  elected  to 
pay  and  has  paid  the  entire  purchase  money : 
Now  therefore,  in  consideration  of  the  premises 
and  the  payment  of  the  entire  purchase  money 
ai  follows :  Four  hundred  dollars  ($400.00)  paid 
by  Mrs,  Eudora  T.  Finley  and  received  by  me 
for  I.ula  Sophia  Hipolite,  formerly  Lula  Sophia 
Matthews,  and  twelve  hundred  dollars  ($1,200.- 
00)    paid   by   W.   H.   O'Neal,   trustee,   and   for 
which  said  Mrs.  Eudora  T.  Finley  and  her  hus- 
band, A  P.  Kniey,  have  executed  their  certain 
proDussory  notes,  payable  five  years  after  date, 
with   the  privilege  of  paying  the  same  at  the 
end  of  two  years  or  at  the  end  of  any  year  after 
said   two  years  and  before  Qve  years,  interest 
payable  s^oiannually  at  the  rate  of  8  per  cent 
per  annnm,  and  providing  for  10  per  cent,  attor- 
ney's Cees,  and  to  secure  the  payment  of  said 
note  the  vendor's  lien  is  hereby  retained  and  the 
ip-antor  herein  does  hereby  sell  and  convey  to 
the  said  W.  H.  O'Neal,  trustee,  the  superior  ti- 
tle and   vendor's  lien  given  by  law  to  further 
secure  said  not&  which  is  also  further  secured 
by  the  grantee  herein,  joined  by  her  said  hus- 
l^nd,  executing  their  certain    deed  of  trust  to 
secure  the  said  W.  H.  O'Neal  as'  trustee,  I,  Mrs. 
M.  T.  Brown,  guardian  as  aforesaid,  have  grant- 
ed, sold,"  et& 

Following  the  foregoing  recitations  is  the 
habendum  clause,  the  description  of  the  prop* 
erty,  and  Oda.  provision: 

"It  is  expressly  understood,  however,  that  the 
vendor's  lien  is  retained  upon  said  premises  and 
improvements,  to  W.  H.  O'Neal  as  above  speci- 
fied, until  the  note  above  mentioned  and  all  in- 
terest thereon,  is  fully  paid,  according  to  its 
tenor  and  effect" 

On  the  same  day  that  Mrs.  Brown  execut- 
ed the  deed  just  referred  to,  Mrs.  Lnla 
Sopbla  BipoUte,  Joined  by  her  husband,  also 
executed  and  delivered  to  appellant  Mrs. 
Eudora  Finley  a  deed  to  said  property, 
wblcb,  (Hnittlng  the  description  of  the  land, 
the  habendum  and  warranty  clauses,  and 
formal  parts,  Is  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
Ijula  Sophia  Hipolite,  formerly  Lula  Sophia 
Matthews,  joined  by  her  husband,  Charles  E. 
Hipolite,  of  the  county  of  Jefferson,  state  ot 
Arkansas,  in  consideration  of  the  sum  of  one 
thousand  six  hundred  dollars  ($1,600.00)  paid 
to  Mr&  M.  T.  Brown,  guardian  of  the  estate  of 
said  X«la  Sophia  Matthews  and  Paul  Matthews, 


as  foUows :  Four  hundred  doUais  ($400.00)  paid 
by  Mrs.  Eudora  T.  SHnley  to  said  guardian  for 
me,  and  the  sum  of  one  thousand,  two  hundred 
dollars  ($1,200.00)  paid  said  |:naidian  by  W.  H. 
O'Neal,  trustee,  and  for  which  said  Mrs.  Eu- 
dora T.  Finley  and  her  husband,  A.  P.  Finley, 
have  executed  their  certain  promissory  note  pay- 
able five  (6)  years  after  date  with  the  jprivUege 
of  paying  the  same  at  the  end  of  two  (2)  years, 
or  at  the  end  of  any  year  after  said  two  (2) 
years  and  before  five  (5)  years,  interest  pay- 
able semiannually  at  the  rate  of  eight  per  cent, 
per  annum,  and  providing  for  ten  per  cent  at- 
torney's fees,  and  to  secure  the  payment  of  said 
note  a  vendor's  lien  is  hereby  retained  and 
the  grantors  herein  do  hereby  sell  and  convey 
to  Bnid  W.  H.  O'Neal,  trustee,  the  superior 
title  and  venders  lien  given  by  law  to  further 
secure  the  said  note,  w4ii<^  is  also  further  se- 
cured by  the  grantee  herein,  joined  by  her  said 
husband,  executing  their  certain  deed  of  trust 
to  secure  the  said  W.  H.  O'Neal  as  trustee,  have 
granted,  sold  and  conveyed  and  by  these  pres- 
ents do  grant,  sell  and  convey  unto  the  said 
Eudora  T.  Finley  of  Grayson  county,  Texas,  as 
her  sole  and  separate  property  the  undivided 
one-half  interest  of  the  ssid  Lula  Sophia  Hipo- 
lite in  and  to  that  certain  tract  or  parcel  of  land 
situated  in  the  city  of  Sherman  in  Grayson 
county,  Texas,  and  being  part  of  the  J.  B.  Mc- 
Anair  survey.  Said  land  naving  been  the  prop- 
erty of  the  estate  of  Lula  Sophia  Matthews  and 
Paul  Matthews,  minors,  guardianship  proceed- 
ings on  which  estate  is  pending  in  the  county 
court  of  Grayson  county,  Texa^  by  order  of 
which  court  entered  on  the  17th  of  Januarv, 
1£03,  the  guardian  of  said  estate,  Mrs.  M.  "r. 
Brown,  was  ordered  to  make  sale  of  said  prop- 
erty, and  such  sale  was  accordingly  made  to  said 
Eudora  T.  Finley  and  was  duly  confirmed  by 
said  court  and  this  deed  is  intended  to  convey 
to  said  EJudora  T.  Finley  all  interest  of  said 
Lula  Sophia  Hipolite  and  Charles  B.  Hipolite 
in  said  property.  But  it  is  expressly  agreed  and 
stipulated  that  the  vendor's  hen  is  retained  in 
favor  of  said  W.  H.  O'Neal  against  the  above- 
described  property,  premises  and  any  improve- 
ments untu  said  note  and  all  interest  thereon  Is 
fully  pcud  according  to  its  face,  tenor  and  ef- 
fcK^  when  this  deed  shall  become  absolute." 

Diese  deeds  were  delivered  to  appellanta 
at  the  same  time  and  were  recorded  In  the 
deed  records  of  Grayson  county. 

The  case  was  tried  before  tiie  court  with- 
out the  aid  of  a  Jury,  and  the  trial  resulted 
In  a  judgment  in  fbvor  of  appellee  against 
both  appellants  for  the  sun  of  $1,728.80,  be- 
ing the  amount  of  the  principal,  interest, 
and  attorney's  fees  represented  by  the  note 
sued  on,  with  foreclosure  of  the  liens  claimed 
by  appellee  on  the  land  described  In  appel- 
lee's petition,  and  directing  that  an  order 
of  sale  be  Issued,  commanding  the  sheriff  of 
Grayson  county  to  seU  said  land  and  apply 
the  proceeds  of  such  sale  to  the  payment  of 
the  Judgment  The  Judgment  further  pro- 
vided that  if  the  land  did  not  seU  for  enough 
to  satisfy  the  same,  tLppeUee  have  execution 
against  A,  P.  Finley,  but  that  no  execution 
ever  issued  against  Mrs.  Eudora  Finley. 

[1]  The  first  assignment  of  error  complains 
of  the  court's  action  In  sustaining  appellee's 
demurrer  to  that  portion  of  appellant's  peti- 
tion charging  that  the  note  in  suit  was  not 
obti^ned  by  appellee  for  profit,  or  in  the  or- 
dinary course  of  trade,  but  for  ^Ite,  The 
court  did  not  err  In  this  ruling.  If  the  ap- 
pellee was  the  owner  aad  holder  of  the  note 
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sued  Ml,  it  was  Immaterial,  so  far  as  his 
right  to  sue  thereon  Is  concerned,  whether 
he  obtained  the  same  for  profit  or  in  the  or- 
dinary course  of  trade  or  for  spite.  He  al- 
leged that  he  was  the  legal  and  equitable 
owner  and  holder  of  the  note,  by  indorse- 
ment and  written  transfer  and  assignment 
from  H.  O.  Head,  for  a  valuable  considera- 
tion, and  these  allegations  entitled  him  to 
maintain  the  suit,  regardless  of  the  motives 
that  actuated  him  in  purchasing  the  note. 

Assignments  2  and  3,  in  so  far  as  they 
assert  that  the  court  erred  in  not  finding 
that  appellants  had  not  agreed  to  pay  an  at- 
torney's fee,  nor  agreed  that  any  of  the  pa- 
pers Edioald  stipulate  for  such  fee,  will  be 
overruled.  The  evidence  very  conclusively 
shows  that  the  note  executed  and  delivered 
by  appellants  to  W.  H.  O'Neal  for  a  part  of 
the  purchase  money  of  the  land  involved  in 
this  suit  and  the  note  sued  upon,  wUch  was 
given  in  renewal  of  said  O'Neal  note,  pro- 
vided for  the  payment  of  10  per  cent,  attor- 
ney's fees,  if  placed  in  the  hands  of  an.  at- 
torney for  collection,  and  that  such  provi- 
sion was  made  with  the  knowledge  and  con- 
sent of  appellants. 

By  more  than  one  aE<signment  of  error  it 
is  asserted  by  appellants,  in  substance,  that 
the  amount  of  the  attorney's  fee  allowed  ap- 
pellee, and  included  in  the  Judgment  render- 
ed in  his  favor,  was  no  part  of  the  original 
purchase  price  agreed  to  be  paid  for  the 
land  involved  in  this  suit;  that  the  first 
time  appellants  promised  or  agreed  to  pay 
an  attorney's  fee,  in  the  event  the  deferred 
payments  for  said  land  were  not  made  when 
they  became  due,  was  when  they  execut- 
ed the  note  for  |1,200  to  W.  H.  O'Neal, 
on  the  25th  day.  of  August,  1903,  wfal<di 
provides  for  sudi  fee;  that  before  and 
at  that  time  said  vtoperty  was,  and  g<hi- 
tittuously  since  has  been,  the  homestead  of 
appellants,  and  the  court  erred  in  making 
the  amount  of  said  attorney's  tee  a  charge 
against  said  property  and  in  foreclosing  liens 
therefor. 

[2]  The  assertion  in  the  assignments  to 
which  we  refer,  to  the  effect  that  the  first 
time  appellants.  In  the  tiansactloos  out  of 
which  this  controversy  arose^  agreed  to  pay 
an  attorney's  fee,  was  on  August  25,  1903, 
when  the  $1,200  note  stipulating  therefor 
was  executed  and  delivered  to  W.  H.  O'Neal, 
is  clearly  borne  out  by  the  record,  and  if  be- 
fore and  at  the  time  the  stipulation  for  the 
payment  of  attorney's  fees  was  made  the  ap- 
pellants had  acquired  such  an  Interest  in  or 
title  to  the  land  In  controversy  as  authorized 
the  establishment  of  a  homestead  upon  it, 
then  the  evidence  Is  practically  conclusive 
that  it  constituted  the  homestead  of  appel- 
lants wh<>n  the  agreement  to  pay  attorney's 
fees  was  entered  into.  As  stated  in  a  former 
part  of  this  c^lnlon,  the  order  of  the  county 
court,  authorizing  and  directing  the  guardian 
of  the  minors,  Lula  Sophia  Matthews  and 


Paul  Matthews,  to  sell  the  land,  did  not  re- 
quire her  to  exact  of  the  pnrdiaser  thereof 
au  agreement  to  pay  attorney's  fees,  and  no 
such  agreement  was  exacted  or  required  of 
appellants  or  watered  into  by  them  with  said 
guardian.  The  first  time  any  sadb  agrree- 
ment  was  made  was  when  a  stipnlaticKi  to 
that  effect  was  incorporated  in  the  note  made 
by  appellants  to  W.  H.  O'Neal  August  25, 
1903.  This  was  some  months  after  the 
guardian  had  been  granted  an  order  to  make 
sale  of  the  property,  the  sale  thereof  to  appel- 
lants and  the  confirmation  of  said  sale  by  the 
court.  There  was  then  no  promise  or  agree- 
ment ltt<Huded  in  appellant's  original  con- 
tract of  purchase  to  pay  attorney's  fees,  and 
the  first  agreement  to  that  effect  was  made, 
as  stated,  when  the  $1,200  note  payable  to 
W.  H.  O'Neal  was  executed  on  the  25th  day 
of  August,  1908.  On  the  issue  of  btmiestead 
vel  non  the  facts  are  undisputed.  The  ap- 
pellants bought  the  property  with  the  inten- 
tion of  making  it  their  homestead,  and  mov- 
ed upon  it  prior  to  or  about  the  time  the 
sale  by  the  guardian  to  them  was  confirmed 
by'  the  probate  court  of  Grayson  county,  and 
ever  since  that  time  they  have  occupied, 
claimed,  and  used  it  as  such.  The  questions  J 
then  are:  First,  did  appellants  acquire,  be- 
fore the  execution  and  delivery  to  them  of 
the  deeds  made  by  Mr.  and  Mrs.  Hlpollte,  and 
by  Mrs.  Brown  as  guardian,  on  August  25, 
1903,  by  the  sale  to  tliem  by  said  goardlan 
and  confirmed  by  the  court,  such  an  interest 
in  or  title  to  the  land  involved  in  this  liti- 
gation as  tbut  the  homestead  character  could 
be  Impressed  upon  it?  and,  second,  did  the 
attorney's  fee,  provided  for  in  the  note  ex- 
ecuted and  delivered  by  appellants  to  W.  H. 
O'Neal  on  the  25th  day  of  August,  1903.  and 
Which  was  likewise  provided  for  in  the  re- 
newal note  sued  on,  constitute  a  part  of 
the  purchase  money  agreed  to  be  paid  for 
the  land,  or  the  obligatlm  assumed  by  ap- 
pellants, against  which  the  homestead  vlaim 
of  appellants  could  not  prevail?  "Hie  first 
question,  we  think,  should  be  answered  in 
the  afilrmative  and  the  second  in  the  n^a- 
tive.  In  Wheatley  v.  Gritfin,  00  Tex.  209, 
It  Is  said: 

"There  is  nothing  in  the  Constitution  or  lavn 
of  this  state  which  prevents  the  homestead  rigbt 
of  the  wife  from  attaching  to  any  interest  in 
land  which  may  be  owned  by  the  busband  or 
wife,  or  by  the  community,  and  be  used  as  home- 
stead; and  the  great  current  of  authority  is  to 
the  effect  that  the  homestead  right  will  attach  to 
an  equitable  estate,  an  estate  for  life,  or  eveo 
to  a  leasehold  interest" 

When  the  sale  made  by  the  guardian,  Mrs. 
Brown,  to  the  appellants  was  confirmed  by 
the  decree  of  the  county  court  of  Grayson 
county,  Ihe  title  of  the  land  vested  substan- 
tially in  appellants,  subject,  of  course,  to 
the  payment  of  the  purchase  money,  and  the 
execution  of  the  deed,  on  August  25,  1903, 
by  Mrs.  Brown  as  guardian,  was  at  most  but 
the  formal  evidence  of  the  title  vested  by 
such  decree  of-  the  court     Rock  v.  Heald, 
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27  Tex.  623.  Prior  to  the  date  of  this  deed, 
aud  about  the  time  of  the  conflnnatloa  de- 
cree referred  to,  appellantu  tuoved  npou  the 
land  and  dedicated  It  to- homestead  purposes. 
It  was  not  essential  to  tlie  attaching  of  home- 
stead rights  that  the  fee  to  the  land  had 
passed,  or  that  the  purchase  money  had  been 
paid,  although  the  land  remained  snbject  to 
the  vendor's  lien.  The  confirmation  by  the 
county  court  of  the  sale  made  by  the  guard- 
ian to  appellants  under  Its  order  related  back 
to  and  conveyed  title  from  the  date  of  such 
sale.  Edwards  v.  GUI,  5  Tex.  GIt.  App.  208, 
23  S.  W.  742.  It  Is  thus  very  well  establish- 
ed by  the  decisions  of  this  state  that  by  the 
order  of  sale,  the  sale  and  Its  confirmation 
by  the  court,  appellants  acquired  such  title 
or  interest  In  the  land  In  question  fnxu  the 
date  of  the  sale  as  gave  them  the  legal  right 
to  fix  their  homestead  upon  It,  and  the  evi- 
dence Is  without  dispute  that  about  said  date 
they  designated  It  by  use  and  occupancy  as 
such.  At  the  time,  then,  that  appellants 
signed  the  note  of  $1,200  payable  to  W.  H. 
O'Neal,  for  the  deferred  payment  of  pur- 
chase money  for  the  land,  and  in  which  tor 
the  first  time  attorney's  fees  were  agreed  to 
be  paid,  the  land  constituted  the  homestead 
of  appellants. 

[3,  4]  The  second  question  remains,  name- 
ly, did  the  attorney's  fee  stipulated  for  In  the 
O'Neal  note  and  carried.  Into  the  renewal 
note  sued  on  constitute  a  part  of  the  pur- 
chase money  agreed  to  be  paid  for  the  land, 
or  the  obligation  of  appellants,  against  which 
their  homestead  claim  could  not  prevail?  In 
other  words,  did  there  exist  for  the  payment 
of  such  fee  a  lien  upon  the  land  superior 
to  the  homestead  rights  of  appellants?  It 
is  doubtless  true  that  where  a  vendor  of 
land  requires  the  purchaser  to  stipulate.  In 
the  original  note  executed  for  the  purchase 
money,  or  a  part  thereof,  tor  the  payment 
of  attorney's  fees  In  the  event  the  note  Is 
not  paid  at  maturity  and  Is  placed  In  the 
hands  of  an  attorney  for  collection,  a  lien 
is  created  by  the  obligation  which  cannot  be 
defeated  by  the  subsequent  establishment 
of  a  homestead  upon  the  land.  In. such  a 
case  the  Judgment  of  foreclosure  may  em- 
brace the  amount  due  as  such  fees,  Oarrett 
V.  Interstate  Bank,  79  Tex.  133,  16  S.  W. 
224 ;  Neese  v.  Blley,  77  Tex.  348,  14  8.  W. 
65 :  Green  v.  Johusoo,  44  S.  W.  8.  But  when 
provision  Is  not  made  for  attorney's  fees  In 
the  original  note  given  for  the  purchase  mon- 
ey, and  a  renewal  note  Is  taken  after  the' 
property  has  become  the  homestead  of  the 
purchaser,  with  stipulation  for  attorney's 
lees,  no  lien  is  thereby  created  for  sucn  fees 
superior  to  the  homestead  claim.  BuUard 
V.  3fayne,  49  S.  W.  522.  The  Constitution 
of  this  state  protects  the  homestead  of  the 
bead  of  a  family— 

"from  forced  sale  for  the  payment  of  all  debts 
except  for  the  purchase  money  thereof,  or  for 
part  of  such  purchase  money,  the  taxes  due 
thereon,  and  Cor  work  and  material  used  in  con- 


ttnicting  improvements  thereon;  and  in  this 
last  case  only  when  the  work  and  material  are 
contracted  for  in  writing  with  the  consent  of 
tlie  wife,  (riven  in  the  same  manner  as  is  re- 
quired in  making  sale  of  the  homestead." 

The  attorney's  fees  sought  to  be  recovered 
In  this  suit,  as  will  be  seen,  are  not  em- 
braced within  the  exceptions  named  In  the 
Constltutl<«,  for  which  the  homestead  may 
be  incumbered,  and,  although  the  promise  to 
pay  same  Is  Included  In  the  note  given  W.  H. 
O'Neal  and  In  the  renewal  note  payable  to 
U.  O.  Head  upon  which  this  suit  Is  founded, 
still  as  this  promise  was  not  made  in  the 
original  contract  of  purchase,  but  subsequent 
to  the  fixing  of  appellants'  homestead  there- 
on, they  cannot  be  made  a  charge  upon  the 
land.  In  Walters  v.  Loan  Association,  8  Tex. 
ClT.  App.  500,  29  S.  W.  61.  this  court  said 
that  the  proposition  announced' in  Neese  v. 
Riley,  supra,  and  similar  cases — 
"is  clearly  right  where  the  parties  are  anthor- 
ized  to  incumber  the  praperty  geno-ally  to  se- 
cure their  obligatioDs;  bat  when  the  property 
cannot  legally  be  incumbered,  except  for  certain 
purposes  specified  in  the  Constitution,  a  liaMl- 
ity  not  embraced  in  such  purposes  cannot  be-. 
oome  1^  contract  a  charge  upon  the  property 
on  account  of  the  fact  that  it  is  coupled  with 
another  obligation  with  which  the  property  may 
be  charged." 

We  adhere  to  this  view,  and  as  the  prop- 
erty In  question  constituted  the  homestead 
of  appellants  at  the  time  they  first  contracted 
to  pay  attorney's  fees,  the  same  did  not  be- 
come a  charge  upou  sjiid  property  because 
coupled  with  their  obligation  to  pay  the  de- 
ferred payment  of  $1,200  purchase  money. 
The  trial  court  therefore  erred  in  ordering 
the  property  sold  for  the  payment  of  suclf 
fees. 

[8, 6]  That  the  minor  Lula  Sophln  Mat- 
thews had  intermarried  with  Charles  E. 
HlpoUte  prior  to  the  time  her  guardian  con- 
veyed the  land  to  appellants,  and  that  she, 
joined  by  her  husband,  also  conveyed  said 
land  to  appellants,  does  not  alter  the  case. 
The  evidence  shows  that  this  marriage  oc- 
curred before  the  date  of  the  deed  executed 
to  appellants  by  the  guardian,  Mrs.  Brown, 
but  whether  before  or  subsequent  to  the  date 
of  the  order  of  sale  granted  by  the  county 
court,  the  sale  and  confirmation  under  which 
said  deed  was  made,  does'  not  appear.  That 
the  guardianship  was  still  pending  at  the 
date  of  said  order  of  sale,  said  sale,  the  con- 
firmation thereof,  and  when  the  deed  of  said 
guardian  was  executed  and  delivered  is  not 
controverted.  If  the  minor  Lula  Sophia 
Matthews  was  married  to  Ilipolite  prior  to 
the  time  the.  order  of  sale  was  granted,  or 
the  date  of  its  confirmation,  it  does  not  so 
appear.  In  this  state  of  the  evidence  the 
validity  and  binding  effect  of  the  county 
court's  ordo^  upon  Mrs.  Hlpollte  cannot  be 
questioned,  even  though  It  should  be  admit- 
ted, which  Is  not  done,  that  said  orders 
would  have  been  ineffectual  for  the  purpose 
intended  had  it  been  shown  that  her  mar- 
riage occurred  prior  thereto.    In  the  absence 
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of  proof  to  the  contrary,  every  t&ct  necessary 
to  support  the  authority  of  the  county  court 
to  make  the  order  of  sale,  directing  the 
^ardlan  to  sell  the  land  and  to  confirm 
said  sale,  must  be  presumed.  It  not  being 
shown  by  the  evidence  that  Lula  Sophia 
Matthews  Intermarried  with  Charles  Hlpo- 
Ute  before  the  order  of  the  county  court  was 
made  directing  the  guardian  to  sell,  or  the 
date  of  the  sale  to  appellants,  or  confirma- 
tion of  said  sale,  the  presumption  will  ob- 
tain, for  the  purpose  of  sustaining  the  valid- 
ity and  legal  effect  of  said  orders,  tliat  sncb 
marriage  took  place  thereafter.  The  effect 
of  the  county  court's  order  of  sale,  the  sale 
to  appellants  by  the  guardian,  and  the  con- 
firmation of  said  sale  passed  the  title  of  land 
to  appellants  subject  only  to  the  payment  of 
the  unx>aid  fturchase  money,  and  left  no  title 
in  Mrs.  Hipollte,  or  her  husband,  aa  a  sub- 
ject of  conveyance  by  them,  and  the  deed 
given  by  them  to  appellants  at  the  date  of 
the  guardian's  deed  cannot  have  the  effect 
of  fixing  upon  the  land  conveyed  a  charge 
for  the  attorney's  fees  claimed. 

[7]  Nor  do  the  facts  that  appellants  enter- 
ed into  an  agreement  with  W.  H.  O'Neal  to 
furnish  them  $1,200  of  the  purchase  money, 
giving  Um  their  note  therefor,  and  electing 
in  view  thereof  to  pay  all  cash  to  the  guardi- 
an for  the  land,  instead  of  paying  a  part  of 
the  purchase  price  cash  and  executing  their 
notes  for  the  balance,  as  authorized  by  the 
order  of  sale  granted  to  the  guardian,  mate- 
rially affect  the  question.  The  consummation 
of  the  sale  of  the  land  in  that  manner  was, 
jto  say  the  least,  as  favorable  to  the  minors 
and  the  estates  represented  by  the  guardian 
as  would  have  been  a  strict  compliance  with 
the  original  terms  of  sale  as  agreed  on  by 
the  appellants  and  the  guardian.  The  order 
of  sale  authorized  the  guardian  to  s^  the 
property  for  cash  or  half  cash  and  balance  on 
credit  as  to  her  should  seem  best  for  the  in- 
terest of  the  estates  of  the  minors,  and  we 
fall  to  see  bow  it  can  fairly  and  reasonably 
be  said  as  we  understand  appellee  does  In 
effect,  that  the  sale  us  reported  to  the  court 
and  confirmed  by  It  was  never  carried  out, 
and  hence  Mrs.  Flnley  did  not  acquire  title 
by  reason  of  the  confirmation  of  the  sale 
reported  by  the  guardian,  but  by  reason  of 
the  deed  made  by  Mra  Hipollte  and  her  hus- 
band, upon  the  therein  expressed  considera- 
tion of  $400  cash  paid  by  Mrs.  Flnley  to  Mrs. 
Brown  as  guardian  and  $1,200  paid  said 
guardian  by  W.  H.  O'Neal,  trustee,  and  for 
which  said  last-named  sum  Mrs.  Flnley  and 
her  husband,  A.  P.  Flnley,  executed  their 
promissory  note,  providing  for  10  per  cent 
attorney's  fees,  etc.  Mrs.  Flnley  acquired  the 
title  of  the  land  by  reason  of  the  order  of 
sale,  the  sale  to  appellants,  and  the  confirma- 
tion of  that  sale  by  the  court,  and  the  con- 
veyance from  Mrs.  Hipollte  and  her  husband 
was  ineffectual  to  vest  the  title  thereof  in 
her,  as  She  then  had  no  title  to  convey ;  and 


neither  the  said  deed  nor  the  transactions 
between  appellants  and  W.  H.  O'Neal  recited 
therein  operated  to  fix  as  a  charge  upon  the 
property  therein  attempted  to  be  conveyed 
the  attorney's  fees  stipulated  in  tlie  note  to 
O'Neal  to  be  paid. 

[I]  The  contention  of  appellants,  to  tlie 
effect  that  the  court  erred  in  not  finding  that 
by  a  valid  agreement,  entered  into  between 
appellants  and  H.  O.  Head  while  the  said 
Head  owned  the  note  sued  on  and  during  the 
pendency  of  the  suit  instituted  thereon  bj 
the  said  Head,  there  was  an  extensicm  of  time 
for  the  payment  of  the  interest  due  on  said 
note,  and  hence  a  waiver  of  the  rigjit  to  de- 
clare the  note  due  for  default  in  the  pay- 
ment of  such  interest,  which  was  bindioK 
on  appellee,  will  be  overruled.  The  evi- 
dence is  wholly  Insufficient  to  show  that  any 
agreement  for  such  an  extension  was  made; 
and  the  sale  of  the  note  sued  on  to  Appellee, 
with  the  understanding  that  the  salt  Institut- 
ed by  H.  O.  Head  was  to  be  dismissed,  and 
its  dismissal,  did  not  have  the  effect  to  set 
aside  or  'annul  the  election  of  H.  O.  Head 
to  declare  the  entire  note  due  under  tLe 
terms  of  the  contract  for  nonpayment  of 
interest,  or  e^top  the  appellee  from  sudi 
election  and  declaratlcm  after  he  purcliased 
the  note. 

[9,10]  It  is  further  contended  that: 

"The  court  erred  in  not  finding  that  the  Sher- 
man Loon  &  Trust  Company  had  an  interest  in 
the  subject-matter  of  the  soit  and  was  a  neces- 
sary party." 

This  contention  is  not  believed  to  be  well 
taken.  As  pointed  out  by  appellee's  counsel, 
the  only  Interest  which  the  Sherman  Loan 
&  Trust  Company  ever  bad  in  the  note  sued 
on  was  acquired  by  appellee's  delivering  the 
same  into  its  possession  as  collateral  security, 
and  the  evidence  shows  without  contradiction 
that  before  this  suit  was  Instituted,  it  was 
returned  to  appellee  or  his  counsel,  not  only 
with  knowledge  that  suit  would  be  brought 
upon  it  by  appellee,  but  ft>r  that  express  pur- 
pose. One  of  the  attorneys  of  said  company 
brought  and  prosecuted  the  suit  to  Judgment, 
and  there  is  no  pretense  that  it  was  not 
fully  aware  of  the  institution  and  pendency 
of  this  suit  Under  these  circumstances  the 
Judgment  rendered  on  the  note  is  landing  on 
the  Sherman  Ix>an  &  Trust  Company,  and 
will  estop  it  from  maintaining  a  suit  on  the 
same  cause  of  action.  This  being  true,  there 
was  no  material  error  on  the  part  of  the 
court,  if  any  at  all,  in  declining  to  continue 
the  case  for  the  purpose  of  making  said 
company  a  party  to  the  suit 

[II]  As  shown  in  our  statement  of  the  na- 
ture and  result  of  the  suit  the  trial  court  de- 
creed that  the  appellee  recover  of  appellanta, 
A.  P.  Flnley  and  his  wife,  Mrs.  Eudora  Fin- 
ley,  the  amount  sued  for,  with  foreclosure  of 
liens,  and  directed  that  if  the  ptapetty  con- 
demned to  pay  the  Judgment  should  not  sell 
for  enough  to  aatlsfy  Ute  same,  appellee  have 
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ezecutton  against  A.  P.  Finley  for  tbe  bal- 
ance, but  tbat  no  execution  should  ever  la- 
sne  against  Mrs.  Eudora  Finley.  This  Judg- 
ment Is  treated  by  appellants  as  a  personal 
<»ie  against  Mrs.  Ftnley  and  assigned  as  er- 
ror. It  may  be  that  since  the  Judgment  pro- 
Tides  that  no  execution  shall  ever  issue 
against  Mrs.  Finley,  it  should  not  be  regard- 
ed as  a  personal  one  against  her,  but  we  do 
DOt  approve  of  the  form  of  tbe  Judgment, 
and  it  will  be  reformed  so  as  to  relieve  It  of 
the  objection  urged  by  appellants. 

For  the  reasons  indicated,  the  Judgment 
of  the  court  below,  in  so  far  as  it  forecloses 
the  lien  daimed  by  appdlee  and  orders  the 
property  described  In  appellee's  petition  sold 
for  the  payment  <^  the  amount  of  tbe  at- 
torney's fees  recovered,  will  be  reversed,  and 
Judgment  here  rendered  denying  a  foreclo- 
sure of  said  Uen  and  condemnation  of  said 
property  for  tbe  payment  of  such  fees.  The 
Judgment  will  also  be  reformed  so  as  to  deny 
a  personal  recovery  for  any  amount  agalnat 
Mrs.  Finley.  In  all  other  respects  the  Judg- 
ment Is  affirmed. 


FOSTER  LTJMBBE  CO.  v.  RODGERS  et  al.* 
(No.  74.) 

(Court  of  CStII  Appeals  of  Texas.     Beaumont 
March  2,  1916.     On  Motion  for  Re- 
hearing, March  23,  1916.) 

1.  Neguoence  ©=»32(2)— Dtjtt  to  Use  Obdi- 

NABT    CAB»— "iNTrTEE"— "laCBNSBE." 

Defendant  F.  furnished  ties  to  defendant 
K.  nnder  a  contract  the  ties  to  be  paid  for  only 
after  inspection.  F.  knew  that  they  were  then 
sold  to  the  defendant  O.  Plaintiff,  G.'s  tie  in- 
spector, came  monthly  to  inspect  ties,  which 
were  piled  along  its  tramway  by  F.,  in  K.'b 
motor  car  operated  by  its  employfi.  F.'s  su- 
perintendent accompanied  them  in  the  motor  car 
and  indicated  the  ties  to  be  inspected.  Plaintiff 
made  reports  in  triplicate,  one  for  each  defend- 
ant and  on  these  reports  both  F.  and  K.  were 
paid.  No  specific  agreement  existed  for  the  use 
of  the  tramway,  but  plaintiff  had  made  over  20 
trips  with  F.'s  superintendent  and  with  its 
knowledge  and  without  objection.  PlaintiS  was 
injured  in  an  accident  to  the  motor  car  caused 
by  the  defective  condition  of  the  tramway. 
Held,  that  the  defendants  had  a  mutual  interest 
in  the  plaintiS's  work,  be  was  an  "invitee,"  and 
defendant  F.  was  bound  to  use  ordinory  care 
to  keep  its  tramway  in  a  reasonably  safe  condi- 
tion, since,  while  one  who  goes  on  the  premises 
of  another  for  his  own  convenience,  even  by 
permission,  is  a  "licensee,"  and  the  owner  owes 
Iiim  no  duty  other  than  not  to  willfully  or  ma- 
liciously injure  him,  one  who  goes  upon  the 
premises  of  another  by  invitation  of  the  owner, 
either  extiress  or  implied,  in  the  performance 
of  work  to  the  mutual  interest  of  both,  is  an 
invitee,  and  the  owner  owes  him  the  duty  to 
keep  such  premises  in  a  reasonaUy  safe  condi- 
tion for  his  use  while  performing  die  work  (cit- 
ing Words  and  Phrases.  Second  Series,  Invita- 
tion:   see,  also,  T^icense.) 

[Kd.   Note.— For  other  cases,  see  Negligence, 
Cent  EKg.  |  43;   Dec  Dig.  «c932(2).] 

2.  Afpeai.  and  Bbrob  <8=»742(1)  —  Bbiefb— 
Statement  of  Bvidencb. 

Under  the  rules  of  the  court  and  by  stat- 
ute if  the  appellant's  brief  does  not  set  forth  the 
substantial  matter  referred  to  in  each  assign- 


ment of  error,  and  contains  mere  references  to 
pages  of  the  record,  the  appellate  court  cannot 
consider  the  assignment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  <S=»742a).l 

3.  APPEAt  AND  Eebob  «=>1004(1)— Vebdiotb 
—Excessive  Da3iaobs— PKEauoioK  or  Jubt. 

As  the  assessment  of  damages  is  a  prerop;a- 
tive  belonging  peculiarly  to  the  jury,  a  finding 
will  not  be  disturbed  as  excessive,  unless  the 
record  discloses  -  that  the  jury  has  abused  its 
authority  or  has  been  unduly  influenced  in  some 
manner,  and  the-  amount  is  dearly  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i§  3944,  3946;  Dec.  Dig.  ®=» 
1004(1).] 

4.  Appeai  and  Ebbob  i8=»1126— Motion  vou 

DlSlfIB8AI>-APPEA]:i  NOT  PERFECTED. 

Where  no  appeal  is  perfected  against  a  de- 
fendant a  judgment  in  its  favor  will  be  affirmed 
upon  its  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3144,  4429^-4431;  Dec.  Dig. 
<8=»1126.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  J.  Llewellyn,  Judge. 

Action  by  J.  B.  Rodgers  against  the  Foster 
Lumber  Company  and  others.  From  a  Judg- 
ment for  tbe  plaintiff,  the  named  defendant 
appeals.    Affirmed. 

N.  0.  Ablwtt,  of  Houston,  and  W.  W.  Dies, 
of  Kountze,  for  appellant  Smith,  Crawford 
&  Sonfleld  and  Howth  &  Adams,  all  of  Beau- 
mont, for  appellee. 

MIDDLEBROOK,  J.  This  cause  was 
brought  In  the  district  court  of  Hardin  coun- 
ty, Tex.,  by  J.  B.  Rodgers,  against  the  Foster 
Lumber  Company,  the  Klrby  Lumber  Com- 
pany, and  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  for  damages  caused  by  motor 
car  wrecked,  which  was  the  result  of  spread- 
ing of  rails,  in  consequence  of  bad  ties.  The 
motor  car  was  the  property  of  the  Klrby 
Lumber  Company,  and  was  operated  by  one 
of  its  employes.  Plaintiff,  J.  B.  Rodgers,  was 
a  tie  Inspector  for  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company,  and  was  out  inspect- 
ing ties  when  the  injury  occurred.  The  Fos- 
ter Lumber  Company  was  furnishing  ties  to 
the  Klrby  Lumber  Company  by  virtue  of  con- 
tractual relations  between  them,  and  the  Kir- 
by  Lumber  Company  was  selling  the  ties  to 
the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, on  contract  between  them,  and  the 
Poster  Lumber  Company  knew  such  was  the 
case. 

The  railroad  on  which  plaintiff  was  travel- 
ing at  the  tlmo  he  was  injured  was  a  tram- 
road,  and  was  owned  by  the  Foster  Lumber 
Company.  It  was  being  used  but  little  by 
the  Foster  Lumber  Company  at  the  time  of 
the  accWent;  but  the  company's  locomotive 
and  car.4  were  still  being  operated  over  the 
road  and  during  the  months  of  February, 
March,  April,  and  May,  191.3,  216,000  feet 
of  logs  were  hauled  over  the  track  from 
points  beyond  the  point  where  the  injury  oc- 
curred, and  from  April  14,  to  April  22,  1918, 
the  company  hauled  logs  and  ties  over  the 
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road  every  day.  The  locomotive  naed  by  the 
Foster  Lumber  Company  on  this  road  weigh- 
ed 60  tons.  The  tramroad  was  built  In  1909, 
and  was  originally  intended  to  be  a  common 
carrier;  and  tbere  were  no  other  tramroads 
in  that  locality  built  like  that  one. 

Under  its  contract  with  the  Klrby  Lum- 
ber Company,  the  Foster  Lumber  Company 
manufactured  hewn  railroad  cross-ties  in  the 
woods,  and  hauled  them  out  and  distributed 
them  along  the  tramroad  for  Inspection,  and 
the  Gulf,  Colorado  &  Santa  Ffi  Hallway  Com- 
pany would  send  an  Inspector  out  each  month 
to  Inspect  and  take  up  the  ties.  The  Klrby' 
Lumber  Company  would  send  the  inspectors 
out  to  the  ties  in  its  motor  car,  and  it  had 
the  privilege  to  operate  Its  motor  car  over 
the  tracks  of  the  Gulf,  Colorado  &  Santa  F4 
Hallway  Company  for  that  purpose. 

When  the  inspection  trips  were  made,  the 
Foster  Lumber  Company  would  be  notified 
when  the  inspector  would  arrive,  and  the 
Foster  Lumber  Company  would  have  Ita  su- 
perintendent of  the  tie  departmrait  meet  the 
motor  car  and  he  would  get  on  the  motor  car 
with  the  inspector  of  the  Klrby  Lumber  Com- 
Itany,  and  the  Inspector  of  the  Gulf,  Colorado 
&  Santa  Ffi  Ballway  Company,  and  the  oper- 
ators of  the  motor  car,  and  they,  together, 
would  travel  over  the  line  of  the  tramroad  of 
the  Foster  Lumber  Company  to  such  places 
as  the  Foster  Lumber  Company's  tie  raiperin- 
tendent  would  direct,  and  Inspect  the  ties 
piled  on  the  right  of  way  that  he  pointed  out. 
It  was  a  part  of  the  contract  with  the  Klrby 
Lumber  Company  that  the  ties  were  to  be 
inspected  before  the  Foster  Lumber  Company 
could  receive  pay  for  tbem,  and  monthly  In- 
spections were  made. 

J.  B.  Rodgers,  appellee,  was  in  the  employ 
of  the  Gulf,  Colorado  &  Santa  F4  Railway 
Company,  and  before  the  accident  occurred, 
bad  made  about  20  to  23  trips  over  the  tram- 
road  to  Inspect  Ues  pointed  out  by  the  Foster 
Lumber  Company,  and  an  agent  of  the  Foster 
Lumber  Company  aocompanled  each  trip.  3. 
B.  Rodgers,  tie  Inspector,  made  reports  of  hia 
inspection  to  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  to  the  Klrby  Lumber 
Company,  and  to  the  Foster  Lumber  Compa- 
ny, and  upon  these  reports  of  inspection  by 
Rodgers,  the  Kirby  Lumber  Company  and 
Foster  Lumber  Company  each  got  pay  for 
the  ties.  It  made  no  difference  to  the  Foster 
Lumber  Company  who  inspected  the  ties, 
just  so  It  got  its  money. 

There  is  evidence  of  express  Invitation  by 
the  Foster  Lumber  Company  to  Rodgers  to 
go  upon  its  track ;  but  the  preponderance  of 
the  evidence  is  to  the  effect  that  no  specific 
agreement  existed  between  the  Foster  Lum- 
ber Company  and  either  of  the  other  defend- 
ants for  the  use  of  the  tramroad  by  them. 
The  Foster  Lumber  Company,  however,  knew 
of  the  use  of  its  tramroad  for  the  inspection 
of  the  ties,  as  it  was  used  at  the  time  of  the 
accident,  since  the  beginning  of  Its  contract 
with  the  Klrby  Lumber  Company,  and  never 


objected  to  such  use.  Tfae  Foster  Lumber 
Company  could  have  taken  the  tie  Inspector 
out  on  the  tramroad  with  Its  loccHnotlve,  but 
did  not  do  so,  and  the  gasoline  motor  car  was 
a  better  and  more  economical  way  of  getting 
out  to  the  ties  to  Inspect  them,  and  was 
much  lighter  on  the  trac^  than  the  locomo- 
tive. 

The  trial  court  Instructed  a  verdict  for  the 
Gulf,  Colorado  &  Santa  F6  Railway  Company 
and  for  the  Klrby  Lumber  Company,  and  sub- 
mitted the  case  to  the  jury  as  to  the  plain- 
tiff  and  defendant  Foster  Lumber  Company, 
resulting  In  a  verdict  and  Judgment  in  favor 
of  plaintiff,  J.  B.  Rodgers,  in  the  sum  of 
$7,500. 

The  record  of  the  case  is  quite  lengthy,  but 
the  above  brief  statement  is  sufficient  for  a 
full  understanding  of  the  Issues  presented 
to  us,  except  as  we  may  hereinafter  state,  la 
passing  upon  specific  issues.  Appellant's  first 
five  assignments  of  error  are  grouped,  and 
presented  In  conjunction,  and  are  substan- 
tially: 

(1)  The  evidence  is  insufficient  to  sustain 
the  verdict  of  the  jury  and  judgment  of  the 
court,  as  it  does  not  show  that  the  defend- 
ant Foster  Lumber  Company  owed  plaintiff 
the  duty  of  keeping  its  tramroad  in  a  safe 
condition,  or  that  It  was  obligated  to  use  ordi- 
nary care,  or  any  kind,  for  the  protection 
of  plaintiff  against  Injury  while  on  Its  tram- 
road,  under  the  circumstances  and  at  the 
time  shown  by  the  evidence. 

(2)  The  verdict  of  the  Jury  and  Judgment 
is  not  supported  by  the  evidence,  because 
there  was  no  contract  for  the  use  of  the 
tramroad  between  tba  Kirby  Lumber  C<Mn- 
pany  and  the  Foster  Lumber  Company,  and 
therefore  plaintiff  assumed  the  risk  incident 
to  going  upon  the  road. 

(3)  The  third  as-signmeot  is  substantially 
the  same  as  the  second. 

(4)  The  fourth  assignment  is  like  the  sec- 
ond and  third,  with  the  addition  that  no  lia- 
bility attached  by  reason  of  the  fftct  of  ac- 
quiescence in  or  permission  to  use  the  tram- 
road  by  the  Foster  Lumber  Company. 

(5)  The  trial  court  erred  in  refusing  to 
give  to  the  Jury  special  requested  charge  No. 
1,  asked  for  by  defendant  Foster  Lumber 
Company,  as  follows : 

"The  jury  are  instructed  that  under  all  of  the 
evidence  adduced  on  the  trial  of  this  case,  the 
defendant  Foster  Lumber  Company  is  not  Ua- 
blp  to  the  plaintiff  for  any  damages  he  may  have 
suffered  because  of  the  injury  alleged  in  his  peti- 
tion, and  sliown  by  the  evidence,  and  your  ver- 
dict shonld  be  for  the  defendant  Foster  Lumber 
Company,  and  you  will  so  find." 

Each  of  the  assignments  of  error  Is  pre- 
sented as  a  proposition,  and  seven  other  pn^ 
ositions  are  presented  under  the  five  assign- 
ments, whidi,  briefly  stated,  are: 

(1)  There  being  no  contractnal  relation 
between  the  Foster  Lumber  Company  and 
the  Gulf,  Colorado  &  Santa  Fg  Railway  Com- 
pany, no  contract  obligation  would  rest  on 
Foster  Lumber  Company  to  fomish  a  safe,  or 
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any,  means  of  transportatloii  for  the  plain- 
tiff, an  employ^  of  the  railway  company  for 
the  Inspection  of  ties,  and  If  he  assumed  to 
go  on  the  tramroad  of  Ebster  Lumber  Com- 
pany, without  such  invitation  as  would  im- 
pose a  duty,  it  would  be  at  his  own  risk, 
and  if  injured  he  could  not  recover  of  Foster 
Lumber  Company,  in  the  abs^iice  of  aflSrma- 
tive  or  active  negligence. 

(2)  There  being  no  contract  between  the 
Foster  Liunber  Company  and  the  Klrby  Lum- 
ber Company,  specifying  manner  and  means 
of  Inspection,  no  obligation  would  attach 
to  the  Foster  Lumber  Company  to  furnish 
Eafe  means  of  transportation  to  plaintiff, 
even  though  plaintiff  be  an  employe  of  Klrby 
Lumber  Company,  without  such  invitation  as 
would  impose  a  duty. 

(3)  The  third  proposition  Is  practically  the 
same  as  the  second,  except  that  if  the  Elrby 
Lumber  Company  assumed  to  use  the  tram- 
road  of  the  Foster  Lumber  Company  for 
trancfportation  of  plaintiff  for  such  Inspec- 
tions, without  such  invitation  as  would  im- 
pose a  duty,  and  plaintiff  went  thereon  in  the 
motor  car  of  said  Klrby  Lumber  Company, 
and  while  so  using  said  tramroad  suffered  an 
injury,  the  Foster  Lumber  Company  would 
not   be   responsible  therefor. 

(4)  In  the  absence  of  contractual  relation 
between  Foster  Lumber  Company  and  Klrby 
Lumber  Company,  Gulf,  Colorado  &  Sante  F6 
Railway  Company,  or  plaintiff,  permission  to 
use  its  tramroad  growing  out  of  no  greater 
authority  than  the  failure  to  object  to  such 
use,  would  not  create  a  liability  to  compensa- 
tion for  the  suffering  of  plaintiff  while  pass- 
ing over  said  tramroad  at  his  own  or  at  the 
instance  of  the  Klrby  Lumber  Company,  or 
the  railway  company,  or  the  employ^  of  either. 

(5)  The  remote  interest  which  the  Foster 
Lumber  Company  might  have  in  the  Inspec- 
tion of  ties  it  sold  to  Klrby  Lumber  Com- 
pany, in  the  absence  of  any  contract  covering 
the  means  or  manner  of  their  Inspection,  is 
Insnfficient  to  create  an  obligation  on  the 
part  of  the  Foster  Lomber  Company  to  use 
ordinary  or  any  other  degree  of  care  in  pro- 
tecting plaintiff,  an  employ^  of  the  railway 
company,  or  the  employ^  of  Klrby  Lumber 
Company,  if  so  held,  whUe  passing  over  its 
tramroad  with  no  other  authority  than  that 
which  grows  out  of  its  permission,  and  it 
would  not  be  liable  for  Injuries,  In  the  ab- 
sence of  afflnnatlve  or  active  negligence. 

(6)  The  evidence  in  the  case  does  not  Jnstl- 
ty  tlie  submission  to  the  Jury  of  the  question 
whether  plaintiff  was  an  Invitee,  either  ex- 
press or  Implied,  of  the  Foster  Lumber  Com- 
pany, on  its  tramroad  at  the  time  of  the  acci- 
dent, nor  is  the  evidence  sufficient  to  justify 
the  submission  to  the  Jury  of  the  question 
whether  plaintiff  was  on  said  tramroad  act- 
Ins  for  the  advantage,  profit,  or  benefit  of 
the  Foster  Lumber  Company  on  the  trip  when 
the  acddoit  occnrred. 

(7)  TiM  drcnmstances  under  which  the 
plaintiff  was  on  the  tramroad  of  the  Foster 


Lumber  Company  at  the  time  of  the  aoddent 
showed  that  the  Foster  Lumber  Company 
owed  him  no  duty,  and  was  under  no  obliga- 
tions to  him  to  keep  the  tramroad  in  repair, 
or  in  a.  safe  condition,  nor  does  the  evidence 
show  any  controverted  question  of  fact  on 
that  subject. 

The  following  authorities  are  presented  by 
appellant,  in  support  of  these  propositions: 
City  of  GreenvUie  v.  Pitts,  102  Tex.  1,  107 
S.  W.  50,  14  L.  R.  A.  (N.  S.)  979,  182  Am. 
St  Rep.  843 ;  Blossom  Oil  tc.  Cotton  Co.  v. 
Poteet,  104  Ter.  280,  186  S.  W.  482.  36  L.  R. 
A.  (N.  S.)  449;  Mack  t.  H.  B.  &  W.  T.  Ry. 
O).,  134  S.  W.  846;  Klrby  Lbr.  Ca  v.  Grea- 
ham,  161  S.  W.  847 ;  RaUway  Co.  v.  Brown, 
.11  Tex.  Civ.  App.  503,  .33  S.  W.  146,  writ  of 
error  denied  93  Tex.  673,  33  S.  W.  xvU; 
Louthlan  v.  Ft.  Worth  &  V.  O.  Ry.  Co.,  50 
Tex.  av.  App.  613,  111  8.  W.  666;  Hall  ▼. 
H.  &  T.  C.  Ry.  Co.,  125  S.  W.  946;  St  Lonls 
Southwestern  Ry.  Co.  v.  Anderson,  125  S.  W. 
628;  Southwestern  P.  Cement  Co.  v.  Bastil- 
les, 109  S.  W.  638;  St  Louis  So.  Ry.  Co. 
V.  Bolthrop,  167  S.  W.  246 ;  Indian  Refining 
Oa  V.  Mobley,  134  Ky.  822,  121  8.  W.  657. 
24  L.  R  A.  (N.  S.)  497 ;  Hamilton  v.  Minn. 
Desk  Co.,  78  Minn.  3,  80  N.  W.  693,  79  Am. 
St  Rep.  350;  Muench  v.  Helnemann,  119 
WU  441,  96  N.  W.  800 ;  Hnelmer  v.  Ham- 
mond, 177  N.  Y.  537,  69  N.  B,  1124;  Ky.  Dls. 
&  W.  Co.  V.  Leonard  (Ky.)  79  S.  W.  281; 
Glaser  v.  Rothschild,  106  Mo.  App.  418,  80 
S.  W.  332;  St  JoBet>h  Ice  Co.  v.  Bertcb,  33 
Ind.  App.  491,  71  N.  B.  66;  Briscoe  v.  Hen- 
derson L.  &  (P.  Co.,  148  N.  C.  306.  62  S.  E. 
600,  19  L.  B.  A.  (N.  S.)  1116. 

The  two  cases  reported  In  the  Northwest- 
em  Reporters  are  to  the  effect  that  no  liabil- 
ity exists  without  mutuality  of  interest  In 
the  case  of  Muench  v.  Helnemann,  119  Wis. 
441,  96  N.  W.  802,  JusUce  Wlnslow  says: 

"The  main  question  in  the  case,  however,  is 
whether,  under  the  facta  testified  to  by  the 
plaintiff  himself,  and  found  by  the  jury,  there 
is  any  liability  shown;  and  this  depends  upon 
the  question  whether,  under  those  facts,  the 
pluintlS  was  a  mere  licensee,  or  one  who  was 
upon  the  premises  by  invitation,  express  or  Im- 
plied. If  he  was  a  mere  Ucensee,  there  can  be 
no  reooveiy,  because  a  mere  licensee  takes  the 
premises  as  he  finds  them,  and  the  licensor 
owes  him  no  duty,  save  to  refrain  from  •  •  • 
active  negligence  rendering  the  premises  danger- 
ous [citing  OahUl  v.  Layton,  57  Wis.  600,  16 
N.  W.  1,  46  Am.  St.  Rep.  46].  If.  on  the  oth- 
ed  hend,  he  was  more  than  a  mere  licensee,  and 
was  on  the  premises  by  invitation,  express  or 
implied,  the  defendant  owed  him  the  duty  of 
exercising  ordinAiy  care  to  keep  the  premises 
in  safe  condition  for  use  by  persons  them.selves 
exercising  ordinary  care  [citing  Gorr  v.  Mittle- 
I  staedt  96  Wis.  290,  71  N.  W.  656].  Mere  pe^ 
inission  or  license  does  not  imply  invitation. 
When  that  fact  alone  appears,  the  permitted 
person  is  a  mere  licensee;  but  when  it  is  idiown 
that  the  permitted  person  enters  on  the  premis- 
es in  the  ordinary  way  to  transact  business  with 
the  licensor,  or  that  the  object  of  his  visit  Is  one 
in  which  there  is  mutuality  of  interest  between 
licensor  and  licensee,  then  the  permitted  per- 
son ceases  to  be  a  mere  licensee,  and  becomes 
not  only  a  licensee,  but  an  invited  person,  to 
whom  the  duty  of  exercising  ordinary  care  is 
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owliifr  [dtingHupfer  ▼.  Nat  D.  Co.,  114  Wis. 
279,  90  N.  W.  101]." 

In  Bnebner  y.  Hammond.  177  N.  T.  SS7,  69 
N.  B.  1124,  there  Is  not  snfflcient  statement 
of  the  case  to  tell  whether  it  Is  applicable 
to  the  instant  case.    The  opinion  Is: 

"Judement  afSrmed,  with  costs,  on  the  ground 
that  there  was  no  proof  of  negligence  to  sub- 
mit to  the  jury." 

In  St  Joseph  Ice  Go.  r.  Bertch,  33  Ind. 
App.  491,  71  N.  E.  66,  the  court  says: 

"It  does  not  appear  that  the  boathoose  was 
placed  upon  the  premises  under  an;  contract, 
invitation,  or  i>ermis8ion  to  which  the  appeUants 
were  parties;  and,  if  any  duty  on  their  part  to 
exercise  care  with  reference  to  the  boatbouse 
existed,  it  mnst  be  based  on  some  otlier  reasons. 
If  such  damages  occur  to  the  owner  of  neigh- 
boring land,  or  to  one  occupying  such  land  in 
the  accomplishment  of  some  lawful  purpose  by 
agreement  with  the  owner  (as  in  Lynds  v.  Clarlc, 
scpra),  the  proprietor  whose  structure,  by  rea- 
son of  its  insecurity,  has  caused  the  damage,  will 
be  held  to  have  been  bound  to  exercise  reason- 
able care  and  skUl,  both  in  the  original  con- 
struction and  in  the  inspection  and  the  repairing 
of  such  structure;  but  this  rule  cannot  be  ap- 
plied here  in  the  determination  of  the  question 
as  to  the  sufficiency  of  *  •  •  demurrer,  for 
the  facts  which  would  make  it  applicable  are 
not  sufficiently  stated." 

Of  course,  this'  case  went  ont  on  a  gaieral 
demurrer  to  the  petition.  The  case  r^erred 
to  In  the  notation  as  Lynds  y.  Olark,  supra.  Is 
Lynds  y.  Clark,  14  Mo.  App.  74. 

We  have  quoted  from  the  two  cases  above, 
whldi  are  cited  by  the  appellant,  as  fair 
examples  of  the  authorities  dted  by  them. 

All  of  the  casee  dted  by  am>ellant  are 
distinguishable  from  this  case  In  one  of  two 
ways,  i.  e.:  There  was  not  sufBclent  pleading 
to  charge  the  defendant  with  duty  to  a  tres- 
passer or  licensee,  or  that  no  mutuality  of 
interest  existed  between  plaintiff  and  de- 
fendant 

In  the  Instant  case,  plaintiff  pleads  elabo- 
rately, interest  of  all  parties  in  the  work  be- 
ing performed  by  him,  and  invitation  and  ac- 
quiescence in  his  traveling  over  the  tramroad 
in  the  motor  car,  as  he  did;  in  fact  the  plead- 
ings are  so  foil  and  exhaustive  that  no  ex- 
ception was  seriously  urged  to  them. 

Mr.  F.  J.  Womack  testified:  That  he  repre- 
sented the  interests  of  the  Foster  Lumber 
Company  In  Texaa  That  the  contract  with 
the  Klrby  Luml>er  Company  was  verbal. 
That  he  made  a  contract  with  the  Klrby 
Lumber  Company  to  furnish  It  with  hewn 
ties,  which  the  Foster  Lumber  Company  was 
to  stack  cm  the  right  of  way  of  the  Foster 
Lumber  Company  tram,  wherever  It  happen- 
ed to  have  a  track,  and  they  were  to  pay  the 
Foster  Lumber  Company  so  mucb  a  tie  for 
the  ties.  That  the  Klrby  Lumber  Company 
was  to  furnish  the  Foster  Lumber  Company 
with  specifications  by  which  to  make  the 
ties,  and  the  Klrby  Lumber  Company  was  to 
have  them  inspected  once  a  month.  That 
ttaei«  was  nothing  In  the  contract  with  refer- 
ence to  tte  manner  of  Inspection  or  how  it 
was  to  be  done,  or  by  whom.  Tliat  It  did 
not  concern  the  Foster  Lumber  Company  who 


Inspected  them,  as  long  as  the  Klrby  Lumber 
Company  had  them  inspected.  That  the  Fos- 
ter Lumber  Company  did  not  know  the  Santa 
Fe  at  all.  That  it  was  trading  with  the  Klr- 
by Lumber  Company,  and  it  made  no  differ- 
ence who  McNeely  (agent  of  BUrby  Lumber 
Company)  sent  out  Nothing  was  said  about 
furnishing  of  transportation  or  means  of 
transportation  for  Inspecting.  Mr.  McNeely 
was  to  furnish  the  tie  cars  to  move  the  ties 
from  the  right  of  way.  That  the  Foster 
Lumber  Company  had  nothing  to  do  with  the 
inspection  of  the  ties  at  all.  That  the  Fos- 
ter Lumber  Company  employed  tie  makers 
to  go  out  In  the  woods  and  hew  the  ties  out 
and  employed  other  men  with  wagons  to  haul 
them  up  to  the  right  of  "way.  That  In  pur- 
suance with  the  agreement  with  McNeely, 
the  E^oster  Lumber  Company  went  ahead  and 
furnished  ties  and  Inspected  them  on  the 
right  of  way,  and  when  the  Klrby  Lumber 
Company  brought  the  car  out  they  let  tbem 
load  the  ties  and  the  Foster  Lumber  Com- 
pany took  its  locomotive  and  pulled  them  up 
to  the  railroad  company's  line.  That  when 
the  Inspections  were  made  by  the  railroad 
company,  a  representative  of  the  Foster  Lum- 
ber Company  accompanied  the  party  that 
made  the  Inspection.  That  the  Foster  Lum- 
ber Company's  agent,  who  accompanied  the 
inspecting  party,  was  Mr.  Hamblen.  That 
the  Foster  Lumber  Company  was  Interested 
in  the  Inspection  to  the  extent  that  the  Klr- 
by Lumber  Company  had  agreed  to  Insiiect 
these  ties,  and,  of  course,  they  wanted  tbem 
inspected,  but  supposed  if  they  had  not  done 
so,  the  Foster  Lumber  Company  would  have 
been  In  the  same  position.  That  the  Foster 
Lumber  Company  put  out  the  ties  under  the 
instructions  of  the  Klrby  Lumber  Company. 
He  testified  further  on  cross-examination: 
"We  were  fumishiup  the  Kirby  Lumber  Com- 
pany ties  from  some  tune  in  1911  up  to  the  time 
of  the  accident  During  that  time  I  was  part 
of  the  time  at  Houston  and  part  of  die  time  at 
the  mill.  I  have  never  lieen  there  while  they 
were  inspecting  ties.  The  only  time  I  was  out 
there  was  while  they  were  loading  ties  after  they 
liad  lieen  inspected.  The  Kirby  Lumber  Com- 
pany furnished  the  locomotive  and  our  engines 
oi>erated  the  locomotive  and  hauled  the  ties  ov«- 
the  track  and  then  turned  them  over  to  the 
Santa  F6.  We  were  not  using  thia  track  (oo 
which  plaintiff  was  hurt)  all  the  timew  Just 
prior  to  the  time  we  had  not  used  the  track  for 
loading  except  just  occasionally.  About  once  a 
month  it  was  necessaryfor  us  to  use  it  for  load- 
ing ties  out  of  there.  When  we  needed  the  track 
we  needed  it  mighty  bed,  but  if  we  had  not 
had  the  track  we  would  have  put  the  tiea  sMne- 
where  else.  We  did  put  the  ties  along  that 
track  and  we  wanted  to  preserve  that  track. 
Mr.  Hamblen  is  here  to  speak  for  himself  as  to 
whether  he  knew  they  were  using  that  motor  car 
on  that  track.  He  was  supposed  to  go  along. 
I  new  refused  permlsrioo  to  the  Santa  F6  op 
Kirby  Immlier  Company  to  use  the  motor  car  <»i 
this  track;  I  was  never  asked.  In  a  way  tihe 
Foster  Lumber  Companywas  interested  in  the 
inspection  of  the  ties.  Tlie  contract  caUed  for 
the  inspection  of  the  ties.  I  ^ess  the  oontraet 
could  have  been  performed  witlioat  the  inspec- 
tion of  the  ties.  I  heard  while  the  ties  were 
being  taken  up  there  that  the  Kirby  Lumber 
Company  was  re-selling  them  to  the  Sanu  Fe. 
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Onr  contract  provided  that  the  ties  were  to  be 
inspected  bj  the  Kirby  lumber  Company  once 
a  montJL  They  were  to  inspect  the  ties  right 
on  the  ground  where  they  were  stacked.  I  sup- 
pose the  most  convenient  way  of  getting  from 
place  to  place  on  that  track  was  to  take  the 
locomotive.  And  In  answering  the  qaesdon  as 
to  which  would  be,  I  suppose  it  is  true  that  with 
four  or  five  men  going  along  to  inspect  the  ties, 
the  most  economir^l  and  qnickest  way  would  be 
ty  gasoline-propelled  vehicle.  It  is  cheaper  to 
run  than  a  locomotive.  I  RuiqK>Be  the  locomo- 
tire  is  more  likely  to  break  down  a  rotten  track 
than  a  motor  Is.  The  locomotive  is  heavier. 
I  believe  I  said  I  was  interested  in  having  those 
ties  inspected.  I  was  interested.  I  got  my 
money  after  the  inspection  of  the  ties;  my  con- 
tract cnlled  for  that  In  a  general  way,  if  there 
was  delay  in  the  inspection,  it  wonld  delay  us 
in  getting  oar  mmtey.  Th«  contract  was  to  in- 
spect the  ties  once  a  month.  We  could  not  have 
settled  with  the  tie  makers  without  inspection 
of  the  ties.  Our  contract  called  for  them  to 
make  the  ties  in  accordance  with  the  specifica- 
tion*. The  ties  had  to  be  inspected  before  we 
could  get  onr  money.  We  contracted  to  have 
them  inspected.  The  Kirby  Iiumber  Company 
was  supposed  to  inspect  them  and  contracted  to 
do  it,  and  I  was  interested  in  having  them  do  it, 
and  contracted  to  have  them  do  it.  To  a  cer- 
tain extent,  I  bad  a  financial  interest  in  the 
proper  inspection  of  the  ties." 

E.  C  Smith,  manager  of  Foster  Lnmber 
Company  mill,  testified:  That  he  did  not 
know  whether  it  would  be  deemed  a  delivery 
of  those  ties  tuider  their  contract  with  the 
Kirby  Iiamber  Company  when  they  were  in- 
spected, or  when  they  loaded  them.  That  he 
supposed  it  would  be  deemed  a  delivery  on 
inspection,  because  they  would  get  tbelr  re- 
port <m  them  then.  That  they  got  a  report 
on  ties  each'  month  that  they  were  Inspected. 
That  they  got  their  report  from  Mr.  Ham- 
blen and  would  get  a  copy  of  the  report  from 
the  Inspector.  That  they  knew  it  was  the 
custom  of  the  Eitrby  Lumber  Company  to  go 
out  in  a  motor  car  to  inspect  the  ties,  and 
that  he  knew  that  they  ran  over  the  Foster 
Lumber  Company's  track.  That  he  knew  all 
the  time  before  the  accident,  during  the  time 
they  bad  been  furnishing  ties  to  the  EHrby 
Lumber  Company,  that  the  inspector  and  the 
checker  were  coming  on  that  motor  car  over 
their  track  for  the  purpose  of  inspecting  the 
ties.  That  he  knew  they  had  been  coming 
over  that  trade  for  this  purpose  for  about 
two  years  b^ore  the  accident,  and  that  aft- 
er the  accident  they  did  not  prohibit  those 
ja&i  from  'coming  ba<^  over  there  and  in- 
q)ecting  ties,  and  that  they  could  have  stop- 
ped them  from  coming  over  their  track  in 
tbe  motor  car  had  they  desired  to  do  so. 
That  they  had  no  reason  to  stop  them.  That 
he  was  manager  of  the  company  and  knew 
the  ties  bad  to  be  inspected,  and  that  the 
company  wonld  not  get  its  money  until  after 
the  inspection,  and  sometimes  not  then.  That 
lie  guessed  the  company  expected  them  to 
come  and  inspect  the  ties,  and  in  a  way  be 
^nronld  think  the  company  was  interested  and 
liad  than  eome  and  inq)ect  the  ties.  That 
that  was  the  custom  for  them  to  come  and 
inspect  the  ties,  and  that  they  knew  the  ties 
were  goUic  to  be  inspected,  and  loaded  oat. 


and  that  if  they  bad  not  come  to  Inspect 
them  once  a  month  they  would  have  been  in- 
quiring what  was  the  reason.  That  they 
stacked  the  ties  along  the  tramroad  for  the 
Kirby  Lumber  Company,  to  enable  them  to 
load  them  out  on  the  cars  and  for  them  to  be 
hauled  over  the  tramroad,  in  order  that  they 
might  be  conveniently  inspected.  That  he 
knew  the  inspector  would  not  go  out  In  the 
woods  where  the  tie  makers  were  at  work 
and  inspect  the  ties.  That  they  put  them 
along  the  railroad  for  the  purpose  of  ena- 
bling the  inspector  to  get  at  them  conven- 
iently. 

"We  put  the  ties  out  there  expecting  they 
would  come,  and  they  did  come.  We  put  the 
ties  out  there  for  the  purpose  of  being  inspected. 
We  knew  we  were  not  going  to  get  our  money 
imtil  they  were  inspected.  I  knew  they  were 
coming  on  the  motor  car.  *  *  *  I  knew 
when  the  inspections  were  made  that  the  Kirby 
Li^mber  Company  had  a  man  to  run  the  car 
and  I  knew  we  were  likely  to  have  a  representa- 
tive on  the  car.  We  generally  had  a  man  on  the 
job  as  Inspector.  Our  man,  Hamblen,  was  the 
man  that  went  on  those  inspection  tours.  Mr. 
Hamblen  usually  met  the  motor  car  at  Cleve- 
land or  Fostoria  and  made  the  trip  with  them. 
We  generally  knew  about  when  the  car  was 
ready  to  make  the  trip;  they  would  notify  him. 
Mr.  Hamblen  was  on  the  car  the  day  it  was 
wrecked.  He  is  here  in  court.  It  was  a  custom 
and  habit  to  meet  this  motor  car  and  the  mo- 
tor car  would  carry  them  over  the  line  and  lie 
would  show  them  the  ties." 

J.  O.  Hamblen  testified :  That  he  had  been 
in  the  employ  of  the  Foster  Lumber  Com- 
pany 15  years,  and  was  employed  in  the  tie 
department  in  1913,  and  that  it  was  his  duty 
to  have  the  ties  made  and  to  put  them  on  the 
road.  He  knew  a  contract  existed  between 
the  Foster  Lumber  Company  and  the  Kirby 
Lumber  Company  for  the  making  of  ties  dur- 
ing the  period  mentioned,  and  that  he  gen- 
erally went  with  the  man  who  inspected  the 
ties,  who  generally  came  once  a  month. 
That  be  accompanied  the  Inspections  that 
took  place  in  1913  on  the  Foster  Lumber 
Company's  tram  between  Fostoria  and  Mid- 
line, and  that  Bodgers,  Matthews,  Winters, 
Sparks,  and  himself  made  the  trip  together. 
That  they  went  on  the  motor  car,  and  that 
he  got  Information  that  the  car  was  coming 
from  flotlce  of  the  Kirby  Lumber  Company 
tie  checker.  That  he  understood  that  Rodg- 
ers  was  the  inspector  for  the  Santa  F4 
Company.  He  knew  that  he  claimed  to  be 
the  Santa  Fe  inspector.  That  he  put  the 
ties  on  the  right  of  way  because  it  was  ac- 
cording to  the  contract  the  Foster  Lumber 
Company  had  with  the  Kiti)y  Lumber  Com- 
pany. That  the  purpose  of  stacking  them 
along  the  right  of  way  was  to  enable  the 
purchaser  to  come  there  and  Inspect  them, 
and  that  he  knew  it  had  been  the  custom 
to  come  in  the  motor  car.  That  he  had  been 
notified  that  they  would  be  along  the  rail- 
road on  this  motor  car.  That  he  knew  they 
were  coming  along  that  tram  trade  on  the 
motor  car  to  inspect  the  ties  that  were  stain- 
ed along  the  track.  The  motorman  would 
ask  him  where  he  had  ties,  and  he  would 
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tell  the  motorman.    That  tbe  ties  were  put 

along  the  trade  under  his  supervision,  and 
that  It  was  his  understanding  that  Mr.  Rodg- 
-ers  was  there  to  Inspect  the  ties. 

W.  P.  Matthews  testified:  That  he  was  <xi 
the  oar  the  day  Rodgers  was  Injured,  and 
Mr.  Hamblen,  the  Foster  liumber  Company's 
Inspector,  showed  them  around  where  tbe 
ties  were  to  be  found.  That  he  had  not  gone 
over  that  track  without  his  being  along  with 
him  to  show  him  where  to  go.  That  he  never 
went  over  that  track  without  a  representa- 
tive of  tbe  Foster  Iiumber  C<Hnpany,  That 
he  was  checker  for  the  Klrby  Lumber  Com- 
pany, and  that  It  never  happened  while  he 
was  checker  that  Mr.  Hamblen  or  some  oth- 
er representative  of  the  Foster  Lumber  Com- 
pany was  not  along,  and  that  be  checked 
there  four  months. 

J.  B.  Rodgers,  appellee,  testified:  That  he 
was  tie  diecker  for  the  Gulf,  Colorado  & 
ijanta  F^  Railway  Company.  That  he  made 
his  first  trip  in  October  or  November,  1911. 
That  he  rode  over  the  road  of  the  Foster 
I. umber  Company  up  around  Fostoria.  That 
the  accident  occurred  In  February,  1913. 
That  he  was  over  that  road  every  month 
once  a  month.  That  he  would  run  out  there 
and  make  inspections.  That  the  accldoit  oc- 
curred after  they  had  made  the  Inspection 
for  that  trip.  That  they  had  made  the  In- 
spection. That  he  had  passed  over  the  road 
before  the  accident  occurred,  and  that  tbe 
rails  had  not  sprung,  or  at  least  had  not 
spread  sufficient  to  cause  the  car  to  go  In 
the  ditch.  That  he  had  run  over  that  track 
once  a  month  for  22  or  23  months,  and  that 
he  did  not  operate  tbe  car  on  tbe  date  of  tbe 
accident,  but  a  Mr.  Sparks  operated  it  l^at 
Mr.  Sparks  was  motorman  for  tbe  Klrby 
Lumber  Company.  That  he  went  down  to 
Inspect  the  ties  at  the  Instance  and  request 
of  the  Klrby  Lumber  Company,  and  that  all 
he  knew  was  that  it  was  customary  for  him 
to  get  on  the  car  and  ride  out  when  these 
Inspections  were  made. 

Sparks,  the  motorman  of  the  car,  testlbed: 
That  be  was  hired  by  the  Klrby  Lumber 
Company  to  run  the  Inspection  car,  and  by 
virtue  of  their  authority  he  ran  over  tbe  par- 
ticular track.  That  a  representative  of  the 
Foster  Lumber  Company  met  them  and  they 
took  blm  over  tbe  track.  That  tbe  Klrby 
Lumber  Company  furnished  tbe  car,  but  that 
tbe  representative  of  tbe  Foster  Lumber 
Company  directed  them  over  tbe  track,  and 
Invited  them  on  the  track.  That  he  was 
there  at  his  invitation  and  by  his  consent, 
and  performed  tbe  duty  of  Inspecting  ties 
for  the  benefit  of  this  company,  among  oth- 
ers. The  representative  of  the  Foster  Lum- 
ber Company  told  him  where  to  stop  and 
what  ties  to  Inspect,  and  directed  his  move- 
ments. That  the  gentleman  who  represented 
the  Foster  Lumber  Company  would  flag  him 
down  whenever  be  wanted  them  to  inspect 
ties.    That  he  was  working  under  bla  orders. 


In  a  way.    That  he  never  objected  to  his 

going  on  that  track.  That  be  knew  be  was 
doing  it.  That  it  had  been  customary  wltb 
them  to  run  that  car  on  that  track  to  in- 
spect ties.  That  he  did  not  know  whether 
the  Foster  Lumber  Company  could  have  got- 
ten those  ties  Inspected  in  any  other  way 
or  not  That  it  was  most  convenient  and  the 
quickest  way  to  inspect  them,  and  that  they 
joined  in  with  them  to  Inspect  them  that 
way  and  had  their  representative  along  on 
these  trips.  That  they  always  had  a  repre- 
sentative along  at  all  times. 

[1]  Under  these  facts,  it  is  clear  and  un- 
disputed that  Rodgers  had  been  over  the 
appellant's  tramroad  many  times  for  the 
same  purpose  and  in  tbe  same  capacity  he 
was  acting  when  he  was  injured.  The  Fos- 
ter Lumber  Company  knew  this  and  its  agent 
accompanied  him  on  these  trips.  The  under- 
taking was  mutual  and  for  the  benefit  of  all 
the  parties.  Such  being  true,  the  Foster 
Lumber  Company  was  under  further  obliga- 
tions to  Rodgers  than  to  a  trespasser  or  a 
mere  licensee.  It  was  under  obligations  to 
blm  to  use  ordinary  care  to  keep  its  railroad 
in  a  reasonably  safe  condition  for  him  to 
pass  over  when  performing  tbe  work. 

It  was  necessary  for  the  ties  to  be  in- 
spected before  appellant  could  get  pay  for 
them.  The  ties  were  placed  along  the  tram 
by  tbe  appellant  to  be  Inspected.  These  in- 
spections had  been  going  on,  under  the  con- 
ditions, for  two  years.  Each  time  the  mo- 
tor ear  went  over  the  track,  a  representa- 
tive of  appellant  was  on  it,  and  directed  Its 
movementa.  The  Gulf,  Oolorado  &  Santa  Fe 
Railway  Company's  agent,  after  Inspecting 
tbe  ties,  made  triplicate  reports,  one  for  the 
appellant,  one  for  tbe  Kirby  Lumber  Com- 
pany, and  one  for  bis  own  company,  and  up- 
on these  reports  apfiellant  received  its  mone^. 

Under  these  facts,  can  it  be  said,  the  In- 
spector was  a  trespasser  or  mere  licensee? 
We  think  not.  It  Is  true  that  the  contract 
did  not  designate  who  the  inspector  should  ' 
be,  nor  how  he  was  to  get  to  the  ties  to 
inspect  them;  but  It  did  provide  for  an  in-  i 
spection,  and  the  inspection  was  to  be  per- 
formed by  some  one  choeen  by  the  Klrty 
Lumber  Company,  and  the  fact  that  the  Fos- 
ter Lumber  Company  piled  the,  ties  on  Its 
tram  for  Inspection  and  knew  that  the  Klr- 
by Lumber  Company  was  sellins  the  ties  to 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany, and  the  Gulf,  Colorado  &  Santa  F^ 
Railway  Company's  Inspector  was  doing  the 
work  of  inspection,  and  had  been  so  inspect- 
ing for  2  years,  would  be  suffldent  to  war- 
rant a  finding  that  Rodgers  was  an  invitee, 
but  when,  in  addition  to  these  pert!  Dent 
facts,  it  Is  shown  that  tbe  appellant  always 
had  its  agent  on  the  motor  car  on  these  in- 
spection trips  and  directed  the  motormsL 
where  to  go  and  where  to  stop,  we  think 
such  facts  fix  die  status  of  Rodgers  as  u. 
invitee  working  to  a  common  purpose  fir 
the  benefit  of  all  parties  concerned,  and  u>- 


Digitized  by  LjOOQ  l€ 


TezJ 


FOSTER  LUMBER  CO.  y.  RODGERS 


767 


der  such  conditions,  the  appellant  was  bound 
to  use  ordinary  care  to  keep  Its  tramroad 
in  a  reasonably  safe  condition  for  the  motor 
car  to  pass  over.  Sudi  being  the  case,  Rodg- 
ers  was  on  the  tramroad  not  only  by  permis- 
sion or  acquiesceitce,  but  as  an  Invitee,  and 
did  not  assume  the  risk  of  injury  incident  to 
the  negligence  of  the  appellant  in  maintain- 
ing a  defective  road. 

While  the  contract  did  not  provide  who 
the  Inspector  was  to  be,  yet  It  did  provide 
for  inspection,  and  the  inspection  had  to  take 
place  before  appellant  could  receive  any  pay 
for  its  ties;  therefore  infection  was  not 
only  incident  to  but  a  part  of  the  contract, 
and  Rodgers,  in  performing  the  inspection, 
was  doing  a  work  Incident  to  the  contract 
and  for  the  beneUt  of  all  of  the  parties  con- 
cerned; therefore  the  Foster  Lumber  Com- 
pany had  mutual  Interest  in  the  work  Rodg- 
ers was  doing,  and  owed  him  the  duty  of 
ordinary  care  to  keep  its  track  in  a  rea- 
sonably safe  condition  for  him  to  pass  over 
to  perform  this  woiic 

It  follows  from  what  has  already  been 
said  that  It  would  have  been  error  for  the 
trial  court  to  have  given  appellant's  first  re- 
quested InstructitHi. 

The  difference  between  a  licensee  and  an  in- 
vitee has  taxed  the  capacity  of  the  best  legal 
talent,  both  text  and  opinion  writers.  How- 
ever, under  a  statement  of  facts  as  in  the 
present  case,  authors  are  almost,  if  not  unan- 
imously, agreed. 

In  Plummer  v.  DiU,  156  Mass.  426,  31  K 
EL  128,  32  Am.  St  Rep.  463,  the  Supreme 
Cbnrt  of  that  state  fixes  the  rule  thus: 
One  who  goes  on  the  premises  of  another 
for  his  own  convenience,  or  pleasure,  or  mat- 
ters whl<^  concern  him  alone,  even  though 
by  permissicm  of  the  owner  of  the  premises, 
is  a  licensee  and  the  owner  of  the  premises 
owes  him  no  duty  oth«r  than  to  not  will- 
fully or  maliciously  injure  him ;  but  ooe  who 
goes  upon  the  premises  of  another  by  the 
invitation  of  the  owner  of  the  premises,  ei- 
ther express  or  implied,  in  the  performance 
of  work  mutual  to  the  interest  of  the  person 
going  upon  the  premises,  the  owner  of  the 
premises  owes  him  the  duty  of  keeping  such 
premises  In  a  reasonably  safe  condition  for 
his  nae  while  performing  such  woric  See, 
alao,  authorities  dted  in  this  case. 

Mr.  Street,  in  his  splendid  work  on  Per- 
sonal Injary  (page  178,  i  104),  states  the 
rale  thus: 

"It  may  be  stated  generally  that  it  is  the 
duty  of  the  owner,  occupier,  or  controller  of 
prfinises  to  use  due  or  reasonable  care  for  the 
safety  of  persons  present  by  his  actual  or  im- 
plied invitation,  such  as  a  person  of  reasonable 
or  ordinary  prudence  would  use  under  the  dr- 
cntnstancea ;  this  duty  extends  to  reasonably 
safe  guidance  mt  caution  against  injury  from 
things  dangerous  in  themselves,  as  open  and 
anpoarded  trapdoors,  elevator  shafts,  chutes, 
excavations,  and  blasting,  and  to  things  dan^r- 
ona  in  their  use,  such  as  machinery  in  operation, 
to  prevent  unnecessary  or  nnreasonaUe  exposure 
to  danger.    Customers  having  business  with  the 


owner  or  occupier,  workmen,  or  third  persons 
lawfully  using  the  dock  warehouse  and  railroad 
yards  and  appliances  provided  by  the  owner  or 
occupier,  are  present  by  implied  invitation,  and 
while  using  the  premises  in  tlie  usual  way  and 
at  reasonable  hours,  the  duty  stated  is  owing 
to  them  by  the  owner,  occupier,  or  controller. 
Where  an  injury  is  caused  by  machinery  on  de- 
fendant's private  premises,  the  existence  of  a 
duty  to  exercise  care  depends  on  the  owner's  or 
occupier's  express  or  implied  invitation  to  the 
injured  party  to  enter  on  the  premises.  Wheth- 
er such  duty  is  owing  to  mere  visitors  in  ordi- 
nary social  intercourse,  would  probably  depend 
upon  whether  they  could  fairly  be  said  to  be 
present  by  invitation.  T.  &  P.  Ry.  Co.  v.  Wat- 
kins,  88  Tex.  20,  29  S.  W.  232." 

In  section  105  be  says: 

"Persons  entering  for  their  own  pleasure  or 
advantage  on  the  premises  of  another  by  the 
permisHiun,  express  or  implied,  of  the  owner  or 
the  occupier,  are  licensees.  They  take  the  prem- 
ises as  they  find  them ;  a  mere  naked  license 
imposes  no  duty  on  the  ovmer  or  occupier  to 
provide  against  dangers  or  accidents  grovring 
out  of  unsafe  condition  of  the  premises." 

Ttans  it  will  be  seen  that  this  writer  draws 
the  distinction  between  a  licensee  and  an  in- 
vitee from  the  standpoint  of  the  mutual  in- 
terest in  the  work  nnder  consideration. 
Words  &  Phrases,  Second  Series,  voL  2,  pp. 
1190,  1193. 

Mr.  Cooley,  in  his  splendid  work  on  Torts 
(3d  Ed.)  vol.  2,  p.  1258,  says: 

"It  has  been  stated  on  a  preceding^  page  that 
one  is  under  no  obligation  to  keep  us  premises 
in  safe  condition  for  the  visits  of  trespassers 
[citing  many  authorities].  On  the  other  hand, 
when  he  expressly  or  by  implication  invites  oth- 
ers to  come  upon  his  premises,  whether  for 
business  or  any  other  purpose,  it  is  his  duty  to 
be  reasonably  sure  that  he  is  not  inviting  them 
into  danger,  and  to  that  end  he  must  exercise 
ordinary  care  and  prudence  to  render  the  prem- 
ises reasonably  safe  for  the  visit." 

Again,  on  page  1265,  this  able  author  says : 
"An  invitation  may  be  inferred  when  there 
is  a  common  interest  of  mutual  advantage,  a 
license  when  the  object  is  the  mere  pleasure  or 
benefit  of  the  person  using  it.  A  United  States 
revenue  officer  assigned  a  duty  in  a  distillery 
and  required  to  visit  all  parts  of  same  daily,  is 
there  at  the  implied  invitation  of  the  owner- 
citing  Anderson  &  Nelson  Dis.  Co.  v.  Hair,  103 
Ky.  106  [44  S.  W.  658]." 

It  has  been  decided  by  eminent  authority 
that  where  a  city  and  light  company  use  each 
other's  poles  for  electric  wires,  there  is  an 
implied  invitation  by  each  to  the  servants  of 
the  other  to  use  its  poles,  and  care  is  owed 
accordingly.  Barker  y.  Boston  Electric  Light 
Co.,  178  Mass.  503,  60  N.  E.  2;  Mackie  v. 
Heywood  &  M.  Rattan  Co.,  88  HI.  App.  119. 

So,  too.  Judge  Townes,  in  his  estimable 
work  on  Torts,  pages  224-234,  announces  the 
doctrine  of  liability  to  one  legally  upon  the 
private  property  of  another,  in  the  following 
language : 

"As  these  persons  have  a  legal  right  to  enter 
the  premises,  their  coming  onto  it  does  not  make 
them  wrongdoers,  and  beside,  as  this  right  ex- 
ists, the  owner  would  ordinarily  be  charged  with 
notice  of  the  fact  that  the  right  may  be  exer- 
cised, at  proper  times  and  in  proper  ways.  He 
most,  therefore,  maintain  the  premises  with  a 
view  to  this  right,  and  as  a  rule  could  not  ex- 
cuse the  bad  condition  of  the  premises  by  saying 
he  was  not  expecting  the  entry  at  the  time  it 
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waa  made.  Tb«  natara  and  extent  of  the  ricbt 
to  enter  depend*  in  each  ease  wpon  iK»  facta, 
and  in  each  instance  these  mast  be  taken  into 
account  in  determining  the  degree  of  care  and 
the  fact  or  not  of  its  ezerdiae.  Again,  a  person 
may  have  the  right  to  go'upon  one  part  of  the 
premises  and  have  no  such  right  as  to  another 
part,  or  a  right  to  enter  at  one  time  of  day  but 
not  at  another.  These  matters  are  all  deter- 
mined by  the  facts  of  the  case.  But  granting 
that  the  person  is  on  the  premises  in  the  exercise 
of  a  legal  right  then  existing  in  him,  the  duty  of 
the  owner  ot  the  premises  toward  him  is  to  nse 
ordinary  care  to  have  and  keep  the  premises  in 
such  condition  that  the  person  so  rightfully 
thereon  will  not  be  injured  by  them.  If  he  does 
this  he  is  not  liable  for  any  injury  received.  If 
he  does  not  do  this,  and  the  person  on  the  prem- 
ises in  the  exercise  of  a  legal  right  is  injured 
on  account  of  an  unsafe  condition,  without  neg- 
ligence or  other  legal  fault  on  his  part,  he  can 
recover." 

Again,  on  page  231,  he  says: 

"The  owner  of  property  or  one  responsible  for 
its  condition  must  use  reasonable  and  ordinary 
care  to  keep  it  in  such  condition  as  not  to  in- 
jure persons  rightfully  thereon  in  response  to 
invitation.  What  facts  constitute  such  care 
must  be  determined  by  the  circumstances  of  each 
case.  Among  these  circumstances  to  be  consid- 
ered are  the  conditions  under  which  the  injured 
person  entered.  If  he  came  at  a  time  previous- 
ly agreed  upon  between  him  and  the  i)erson  in 
charge  of  the  premises,  or  at  such  a  time  as  such 
person  had  reason  to  expect  him,  this  should  be 
taken  into  account  in  determining  the  question 
of  care.  If  he  comes  under  implied  license,  un- 
der circumstances  not  carrying  any  notice  as  to 
his  prospective  presence,  this  may  be  looked  to 
in  the  question  of  determining  reasonable  care." 

Mr.  Webb  (Webb's  Pollock  on  Tort  [Enlarg- 
ed American  Edition]  pp.  627,  628)  thus  an- 
nounces the  rule: 

"It  is  hardly  needful  to  add  that  a- customer, 
or  other  person  entitled  to  the  right  measure  of 
care,  is  protected  not  only_  while  be  is  actually 
doing  his  business,  but  while  he  is  entering  and 
leaving. 

"And  the  amount  of  care  required  is  so  care- 
fnlly  indicated  by  Willea,  J.,  that  little  remains 
to  be  said  on  that  score.  The  recent  cases  are 
important  chiefly  as  showing  in  respect  to  what 
kind  of  property  the  duty  exists  and  what  per- 
sons have  the  same  rights  as  cnstomers.  In 
both  instances  the  law  seems  to  have  become  on 
the  whole  more  stringent  in  the  present  genera- 
tion. With  regard  to  the  person,  one  requires 
this  right  to  safety  by  being  upon  the  spot,  or 
engaged  in  work  on  or  about  the  property  whose 
condition  is  in  question  in  the  course  of  any 
business  in  which  the  occupier  has  an  interest. 
It  is  not  necessary  that  there  should  be  any 
direct  or  apparent  benefit  to  the  occupier  from 
the  particular  transaction. 

"Where  a  gangway  for  access  to  ships  in  a 
dock  was  provided  by  the  dock  company,  the 
comi>any  has  been  held  answerable  for  the  safe 
condition  to  a  person  having  lawful  business  on 
board  one  of  these  ships,  for  the  provision  of 
access  for  all  such  persons  is  a  part  of  a  dock 
owner's  business;  they  are  paid  for  it  by  the 
owners  of  ships  on  behalf  of  all  who  use  it. 

"A  workman  was  employed  under  contract 
with  the  shipowner  to  paint  his  ship  lying  in  a 
dry  dock,  and  the  dockowner  provided  the  stag- 
ing for  the  workman's  use ;  a  rope  by  which  the 
staging  was  supported,  not  being  of  proper 
strength,  broke  and  let  down  the  staging  and 
the  man  fell  into  the  dock  and  was  hnrt;  the 
dockowner  was  held  liable  to  him. 

"It  was  contended  that  the  staging  had  been 
delivered  into  the  control  of  the  shipowner  and 
beoune  as  it  were  part  of  the  ship;  but  this  was 
faald  no  reason  for  dis«duux>ng  the  dockowner 


from  responstUIitr  for  the  condition  of  tiie  stag- 
ing as_  it  was  delivM^.  Persons  doing  work  oo 
ships  in  the  dock  must  be  considered  as  invited 
by  the  dockowner  to  use  the  dock  and  all  ap- 
pliances provided  by  the  dockowner  as  incident 
*  to  the  use  of  the  dock." 

In  Bennett  v.  RaUway  C!o.,  102  tJ.  S.  577- 
586,  26  L.  Ed.  235,  Bennett,  the  appellant, 
was  a  traveler  on  the  railroad  from  Vernon 
to  Danville,  Tenn.  At  Danville  he  was  to 
take  boat  The  railway  company  had  con- 
structed a  plank  gangway  to  the  wharf  boat, 
where  the  passenger  boat  landed.  A  station- 
ary engine  was  used  at  the  wharf  to  draw 
loads,  merchandise,  etc.,  from  the  boat 
through  hatchways.  Bennett  beard  the  whis- 
tle of  the  passenger  boat  and  hurriedly  left 
his  hotel,  with  a  lighted  lantern,  and,  by  di- 
rection of  the  hotel  proprietor,  took  the  gang- 
way across  the  marshy  ground  betwe«i  the 
hotel  and  the  wharf  boat  The  .wind  blew 
his  lantern  out  but  being  able  to  discern  the 
plank  walk  he  proceeded  to  the  wharf  boat; 
but  upon  arriving  stepped  into  one  of  the 
unguarded  hatchways  and  was  injured.  His 
trip  and  paid  passage  on  the  railroad  bad 
ended;  bat  mutual  interest  between  tbe 
railway  company  and  the  navigation  com- 
pany was  pleaded.  Demurrers  to  tbe  peti- 
tion were  sustained  by  the  trial  court  and 
Justice  Harlan,  in  passing  apon  the  case,  in 
his  opinion  said : 

"The  facts  disclosed  by  the  pleadings,  and  by 
tb«  demurrer  conceded  to  exist  seem  to  bring 
this  case  within  the  rule,  founded  in  justice  and 
necessity,  and  illustrated  in  many  adjudged 
cases  in  the  American  courts,  that  the  owner  or 
occupant  of  land  who,  by  invitatUm,  expreta  or 
implied,  induoea  or  lead*  othera  to  come  upon 
hit  premiaes,  for  any  lawful  purpoae,  ia  liable  m 
damage)  to  tuch  peraoiu  [Italics  ours,  except 
word  "invitation"],  they  using  due  care,  for  in- 
jury occasioned  by  the  unsafe  condition  of  tbe 
land  or  its  approaches,  if  such  condition  was 
known  to  him  and  not  to  them,  and  waa  negli- 
gently suffered  to  exist  without  timely  notice 
to  the  public,  or  to  those  who  were  likely  to  act 
upon  such  invitation — citing  Railway  Coi.  v. 
Hanning,  15  Wall.  (82  uTs.)  649  [21  Ik  Ed. 
220];  Carleton  v.  Iron  &  Steel  Ck).,  99  Mass. 
216;  Sweeney  v.  Railway  Co.,  10  AUen  [91 
Mass.]  368  [87  Am.  Dec  644] ;  Warrenton  on 
Negligence,  §S  349,  352;  Cooley  on  Torts,  60i- 
607,  and  authorities  cited  by  those  authors." 

We  have  already  cited  Mr.  Cooley  In  a 
later  edition  of  bis  work. 

"The  last-named  authority  says  that  when  'one 
expressly  or  by  implication  invitee  others  ta 
come  upon  his  premises,  whether  for  business  ot 
for  any  other  purpose,  it  is  his  duty  to  be  rea- 
sonably sure  that  be  is  not  inviting  them  into 
danger,  and  to  that  end  he  must  exercise  ordi- 
nary care  and  prudence  to  render  the  prcnu!«e9 
reasonably  safe  for  the  visit' " 

In  the  same  opinion,  this  able  jurist  says: 

"It  is  sometimes  difficult  to  determine  irheth- 
er  the  circumstances  make  a  case  of  imvitatif/i: 
in  the  technical  sense  of  that  word,  as  na«d  i= 
a  large  number  of  adjudged  cases,  or  only  a  catr 
of  mere  license.  'The  principle,'  says  Mr.  Oamp- 
bell,  in  bis  treatise  on  negligence,  'appears  to 
be  that  invitation  ia  inferred  where  there  is  a 
common  interest  or  mutual  advantage,  while  a 
license  is  inferred  where  the  object  is  the  mere 
pleasure  or  benefit  of  the  person  using  it.'  " 
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Thernle  BtMMtoiM  weK  settled  that  facts 
sQcli  as-  ace  i>reaeat«d  in  thlscaae  make  Bodg- 
en  an  inritee,  and,  Airtber,  bis  work  vas 
to  the  matnal  Inteicat  of  all  tbe  def  endanta, 
and  bis  work  was  aa  IncMent  to  the  per- 
fonoance  of  tbe  contract  SBwag  them,  and 
gQCb  being  trne,  the  Foster  Lumber  Company 
owed  blm  the  duty  of  ordinary  care  to  keep 
Its  tramroad  In  a  reasonably  safe  condition 
for  him  to  pass  over  to  get  to  the  ties  where 
the  Foster  Liomber  Company  had  collected 
them  on  Its  tramroad  for  inspection.  Appel- 
lant's first,  sectmd,  third,  fourth,  and  fifth 
ftsslgnments  of  error  are  tberriore  overruled. 

Appellant's  sixth  assignment  of  error  Is 
u  follows: 

"The  trial  coort  erred  hi  giving  that  part  of 
his  charge  to  the  jurj  reading  as,  lollows:  'A 
licensee  is  one  who  is  on  the  premises  of  anoth- 
er without  an  invitation,  either  express  or  im- 
plied, for  his  own  pleasure  or  convenience,  but 
with  the  consent  or  aoqniesoHice  of  the  owner  of 
tbe  premises,'  for  that  the  same  does  not  give,a 
complete  definition  of  the  term  'licensee,'  in 
this:  "That  if  one  is  upon  the  premises  of  an- 
other witbont  Invitation,  ezpress  or  implied, 
whether  he  Is  there  for  bis  own  pleasure  or  con- 
venience, or  in  the  performance  of  a  duty  for 
another  than  the  owner  of  the  premises,  he  is 
still  a.  licensee;  to  the  giving  of  which  this 
defendant  filed  its  exeeption." 

He  presents  under  this  assignment  the  fol- 
lowing proposition : 

"An  uninvited  person  on  the  premises  of  an- 
other, by  consent  er  acquiescence  of  the  owner, 
is  a  licensee,  whether  there  for  his  own  pleas- 
ure or  convenience,  or  in  the  performance  of  a 
duty  for  another  than  tiie  owner ;  and  if  plain- 
tiff was  upon  the  tramroad  of  the  Fbster  Lum- 
ber Company  in  the  performance  of  a  duty  or 
obligation  for  or  to  the  Gulf.  Colorado  &  Santa 
Ti  Railroad  Company,  or  Kirby  Lumber  Com- 
pany, he  was  stiU  a  licensee  as  to  the  Foster 
Lumber  Company,  and  under  the  circumstances 
of  this  case  the  omission  to  give  such  definition 
to  the  jury  was  prejudicial  error  as  to  the  Fos- 
ter Lumber  Company." 

This  proposition  is  followed  by  tbe  follow- 
ing statement: 

"Tbe  charge  of  the  court  on  page  23  of  tbe 
transcript,  showing  the  language  of  the  court 
as  quoted  in  the  assignment. 

"Exceptions  filed  and  found  on  page  26  of  the 
transcript. 

"Sixth  assignment  of  error  in  motion  for  new 
trial,  page  41  of  the  transcript. 

"Bill  of  exceptions  No.  1,  taken  to  the  over- 
ruling of  the  exceptions  entered  to  the  charge, 
page  48  of  the  transcript. 

"The  court  is-  also  referred  to  statement  under 
drst  assignment  of  error,  showing  that  plain- 
tiff was  in  the  employ  of  the  railroad  company, 
ind  acting  under  the  contract  between  raUroad 
wmpany  and  the  Kirby  Company,  and  at  the 
time  of  tbe  accident  was  In  the  performance  of 
nich  employment  and  duty,  and  was  there  in  the 
nterest  and  for  tbe  benefit  of  said  railroad  com- 
;>any,  and  Kirby  Company." 

Then  follows  the  seventh,  eighth,  ninth, 
tenth,  and  eleventh  assignments  of  error, 
iach  of  which  is  followed  by  almllar  state- 
ments as  Is  presented  under  tbe  sixth  as- 
ilgnment. 

Tbe  appellee  has  raised  objection  to  tbe 
Kmrt's  consideration  of  each  of  these  assign- 
nents  of  error,  on  tbe  grotmds: 

(1)  That  it  ctoos  not  appear  from  tbe  state- 
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raent  thetwitader  tbiit  any  objectloBS  wsre 
filed  to  this  part  of  the  court's  charge,  or, 
if  any  objections  were  filed,  what  those  ob- 
jections  were;  wberefmre  the  statement  In 
support  of  the  proposition  under  said  assign- 
ment Is  wholly  insufficient 

(^  Because  the  statement  thereunder  does 
not  show  that  any  exceptions  were  filed  to 
said  part  of  the  court's  charge  before  the 
court  read  Its  charge  to  the  Jury,  nor  when 
said  objections,  if  any,  were  filed  thereto. 

(3)  Because  said  statement  thereunder 
does  not  show  when  the  exceptions,  if  any, 
were  taken  to  the  overruling  of  objections, 
U  any,  to  the  court's  charge. 

(4)  Because  said  statement  does  not  set 
out  the  evidence  pertlticnt  to  said  Issue,  nor 
does  it  refer  to  tlie  pages  of  the  statement 
of  facts  where  same  can  be  found,  but  mere- 
ly refers  to  another  statement,  without  even 
referring  to  the  pages  of  the  brief,  on  wtaidi 
said  other  statement  can  be  found. 

[2]  Under  these  four  objections,  It  has 
been  held  many  times  by  the  appellate  courts 
of  this  state  that  a  statement  which  merely 
refers  the  court  to  pages  of  the  record  Is 
Insufficient  The  substantial  matter  referred 
to  must  be  set  forth  in  the  statement,  and 
should  be  followed  by  reference  to  pages  of 
the  record. 

For  authorities  pertinent  to  these  objeo- 
tlons,  see  Lupton  v.  WlUmar,  164  S.  W.  2(0.; 
Griffin  V.  State,  147  S.  W.  .328;  Railway  v. 
Olds,  112  B.  W.  T87;  Vann  v.  Benson,  66 
Tex.  01 V.  App.  220,  120  S.  W.  1020;  Stock- 
well  T.  Glaspey,  160  8.  W.  1151. 

As  to  authority  on  statement  failing  to 
show  exceptions  filed,  see  article  1971,  Ver- 
non's Sayles'  Civ.  Statutes ;  Glllett  v.  Hooli- 
gan, 162  S.  W.  867;  Railway  Co.  v.  Reed, 
165  S.  W.  4;  Cariock  v.  Wlllard,  149  S.  W. 
363;  Hnlme  v.  Levls-Zuloakl  Mercantile  Co., 
149  S.  W.  781;  as  to  time  of  taking  excep- 
tions, see  Glllett  v.  Hooligan,  162  S.  W. 
367 ;  Railway  Co.  v.  Reed,  165  S.  W.  4 ;  and 
as  to  the  statement  not  setting  out  tbe  facts 
pertinent  to  the  issue,  see  Moore  v.  Miller, 
155  8.  W.  673;  Fuel  Co.  v.  Ellis,  162  8.  W. 
911;  Bute  V.  Williams,  102  S.  W.  989; 
Daugherty  r.  Wiles,  156  S.  W.  1089. 

This  court  has  been  very  liberal  In  its  con- 
sideration of  assignments  of  error  where  ob- 
jections have  not  been  urged  to  them,  but 
it  has  been  decided  a  number  of  times  by 
our  appellate  courts  that  where  objections 
are  urged,  and  the  brief  Is  not  in  accordance 
with  tbe  rules,  as  promulgated  by  the  Su- 
preme Court  and  by  the  statute,  that  the  i^ 
pellate  court  has  nO'  alternative  In  the  mat- 
ter, if  tbe  objections  are  well  taken,  other 
than  to  decline  to  consider  the  assignments. 
See  De  Lay  et  al.  v.  WoUIartb,  154  S.  W. 
1031;  Xa  Paso  SSlectric  Ry.  Co.  v.  Lee,  157 
S.  W.  748;  Greei^  Gold-Silver,  ete.,  Co.  t. 
Sllbert,  158  8.  W.  803 ;  Cain  v.  Delaney,  167 
8.  W.  751.  However,  a  casual  reading  of 
each  at  aiive31»aVu  taslgnmants  ot  anot,  jb** 
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sinning  tdfh  the  aizth  and  indndlng  the 
eleTenth,  discloses  that  our  dispoeitlcxi  of  the 
first  five  assignments  of  error  would  dlq>oae 
of  these  assignments,  if  no  objection  was 
urged  to  them. 

Appellant's  twelfth  assignmoit  of  error  is: 
"Hie  amount  of  the  verdict  is  exceasive,  show- 
ing that  the  same  was  rendered  under  the  in- 
fluence of  paasion." 

The  statement  following  It  is: 
"Xlfth  assignment  of  error  in  motion  for  new 
trial,  iMge  41  of  the  transcript" 

And  following  this  la  a  lengthy  statemeot 
of  the  testlmcny  pertinent  to  tUs  assignment, 
which  we  will  not  attempt  to  copy  in  full, 
but  take  extracts  from  the  testiniany  as 
quoted  in  the  statement  more  directly  as  to 
this  Issue. 

Dr.  J.  T.  Roberts  testified  that  the  kneecap 
was  dislocated  for  half  or  three-fourths  of 
an  inch ;  that  part  of  the  quadricqw  extenso 
muscles  of  the  kneejolnt  were  partially  torn 
loose,  and  that  that  muscle  had  all  to  do 
with  the  extension  of  the  knee;  that  It  was 
the  muscle  that  controlled  the  power  of  a 
man's  knee,  and  bends  it  backward  and  for- 
ward; that  it  Is  a  primary  muscle  in  con- 
trolling that  movement  and  the  effect  of  tear- 
ing that  mnsde  iwrtially  loose  is  to  impair 
a  man's  ability  to  walk ;  that  he  found  also 
an  extravasation  of  the  synovial  fluid  below 
the  Joint  capsule;  that  the  synovial  fluid  is 
the  fluid  that  belongs  In  the  kneecap,  and  is 
for  the  purpose  of  lubricating  the  kneejolnt, 
and  that  In  plalntlET's  case  the  fluid  is  leak- 
ing out  and  wasting  away,  and  that  such 
leaking  makes  it  hard  upon  plaintiff's  power 
to  walk  and  ability  to  get  around  on  his  feet, 
and  involves  both  pain  and  difficulty;  that 
the  effect  is  to  prevent  plaintiff  from  being 
active  on  his  feet  like  a  man  that  has  to  do 
manual  labor;  that  he  could  get  around  as 
long  as  some  of  the  synovial  fluid  is  left,  bnt 
after  It  is  an  gone,  It  would  be  almost  im- 
possible for  him  to  get  around ;  that  in  view 
of  the  fact  that  plaintiff  was  Injured  in  1913, 
and  has  been  limping  ever  since  in  connection 
with  the  condition  as  he  found  him  in,  in 
his  opinion  plaintlfTs  injuries  are  perma- 
nent; that  the  muscle  that  he  spoke  of  is 
practically  torn  away,  and  that  If  it  was  en- 
tirely torn  away,  plaintiff,  would  not  have 
any  extension ;  that  by  the  term  "extension" 
he  meant  the  ability  to  raise  the  leg ;  that  he 
would  say  that  the  plaintiff  has  about  40  per 
cent  or  something  like  that  of  extension  as 
compared  wKh  the  normal  extension,  and  that 
he  thought  that  about  two-thirds  of  the  ten- 
don is  torn  loose,  bat  that  that  was  an  esti- 
mate; tliat  the  part  where  the  muscle  was 
torn  off  had  healed,  bnt  It  is  not  in  apposi- 
tion— ^that  is,  not  in  normal  position;  that 
he  could  not  tall  whether  the  loss  of  the 
leakage  of  synovial  fluid  had  stopped  or  not, 
but  so  far  as  he  could  tell  he  did  not  think 
the  loss  was  stopped  now,  because  there  is 
stiU  a  swelling  in  the  Joint;    that  plaintlffj 


conld  walk,  bnt  It  would  be  painfnl,  and  the 
more  he  worked,  the  worse  It  would  t>e. 

Bodgers  testified  that  he  was  a  little  past 
42  years  old,  and  had  been  engaged  in  the 
timber  business  inspecting,  and  that  his  wort 
required  manaal  labor  and  activity;  tbat  he 
wms  hort  aboat  the  middle  of  Febmaty,  1913. 
and  since  that  time  be  had  not  performed  the 
duty  of  tie  Inspector  to  what  he  should  do 
It  For  a  while  he  could  hold  a  Job,  bot 
would  soon  lose  out,  because  unaUe  to  do 
the  work;  tliat  he  had  been  in  no  physical 
condition  to  bold  a  Job  as  tie  in8i)ector  since 
he  was  injured,  and  was  not  at  woric  at  tliat 
time;  that  he  had  earned  some  money  Jnst 
about  half  the  time  since  he  was  injured: 
that  he  had  had  a  trial  at  three  or  four  dif- 
ferent Jobs,  but  only  had  one  that  be  had 
for  any  length  of  time;  that  be  could  not 
make  a  full  hand  at  anything  that  required 
activity  on  his  feet  and  stroigth  in  getting 
about;  that  a  part  of  the  time  stnoe  be  got 
hurt,  he  walked  on  a  crutch,  and  part  of  the 
time  with  a  stick,  and  since  th«i  he  had  Jnst 
been  hopping  about  the  best  he  ooold ;  tiiat 
in  walking  he  carried  his  left  leg  stiff  in  or- 
der to  keep  from  bending  It  too  mach;  tbat 
his  knee  would  bend,  bnt  it  hurt  when  he 
bent  it;  tbat  he  had  suffered  pain  as  a  re- 
sult of  the  Injury;  that  he  did  not  believe 
there  had  been  three  hours  during  any  day 
but  tbat  his  knee  bothered  him,  and  that 
sometimes  he  was  awake  until  2  or  3  at  night 
bathing  it  and  keeping  hot  towels  on  it ;  and 
that  his  shoulder  was  hurt  and  bruised  at  the 
same  time  his  knee  was  hurt,  but  his  should- 
er had  gotten  all  right  except  that  when  be 
went  to  use  an  axe  his  shoulder  hurt;  that 
at  the  time  of  the  accident  be  had  a  "mighty" 
bad  brulsed-np  knee  and  bmlsed-np  sbonl- 
der,  and  skinned  up  all  over ;  that  when  the 
car  stopped  he  was  lying  on  the  ground,  fell 
in  among  the  ties;  it  was  knocked  off,  and 
he  was  trying  to  run  to  keep  the  car  from 
getting  on  top  of  him ;  that  he  was  conscious 
at  the  time  and  that  they  helped  him  up  and 
got  a  wagon  and  hauled  him  Into  develand. 

The  doctor  also  testified: 

"When  I  say  that  plaintiff's  injnry  is  i>erma- 
nent  I  mean  that  he  will  always  be  crippled 
in  that  kneejolnt.  He  will  never  have  the  fuU 
use  of  it" 

[3]  We  do  not  think,  nnder  these  facts,  It 
can  be  said  that  the  Jury  did  not  have  evi- 
dence sufficient  to  warrant  a  finding  In  dam- 
ages for  the  plaintiff  In  the  sum  It  did  find. 
This  prerogative  belongs,  peculiarly,  to  the 
Jury,  and  appellate  courts  shonld  not  disturb 
the  finding,  unless  the  record  discloses  that 
the  Jnry  has  abased  Its  authority  or  has  been 
nndnly  taflnniced  in  some  manner,  and  the 
record  clearly  shows  it  to  be  excessive.  I.  & 
G.  N.  Ry.  Oo.  V.  Brett,  61  Tex.  488 ;  Ban  An- 
tonio &  A.  P.  Ry.  C!o.  ▼.  liOng,  28  S.  W.  214 : 
O.,  O.  ft  8.  F.  Ry.  Co.  v.  Sllliphant,  70  Tex. 
623,  8  S.  W.  673. 

In  the  lastrclted  case,  tbe  app^ee,  SlUt- 
ptuuit,  soflered  a  pMmaimit  lajtuy  and  sof- 
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fered  great  pain  and  be  secured  a  Jndgment 
of  $10,000,  and  Justice  Walker,  writing  the 
opinion  for  the  Supreme  Court,  says: 

"Tlie  verdict  is  large,  and  it  is  claimed  to  be 
eicessive.  Hie  expert  medical  teatimony  is  con- 
tradictrar  as  to  l£e  probability  of  final  and 
cmnplete  recoyenr  by  plaintiff  from  the  effects 
of  his  injariea.  That  his  injuries  were  serious, 
bis  loss  of  time  great,  and  his  physical  pain  Id- 
tense  and  protracted,  is  not  in  dispate.  The 
amount  is  not  so  great  as  to  show  piejndioe  «r 
misconduct  on  part  of  the  jory" 

—citing  Heath  v.  Garrett,  50  Tex.  266,  T.  &  P. 
Ry.  Co.  T.  (yDonnell,  58  Tex.  42,  Galveeton 
OU  Co.  V.  Malln,  60  Tex.  646,  I.  *  O.  N.  Ry. 
Co.  T.  Brett,  61  Tex.  484,  Mandtaca  t.  Field, 
62  Tex.  135,  and  T.  &  P.  By.  Ca  v.  Hardin, 
62  Tex.  368 ;  and  the  Supreme  Court  affirmed 
the  Judgment 

It  seems  to  be  the  rule  that  before  appel- 
late courts  will  disturb  a  finding  of  a  Jury 
as  to  amount  of  damages.  It  must  appear 
clearly  that  the  amount  Is  excessive.    . 

In  Railway  Co.  y.  Porfert,  72  Tex.  303,  10 
S.  W.  207,  the  Supreme  Ctourt,  In  passing 
upon  an  assignment  that  the  damages  were 
excessive,  the  Judgment  being  for  the  sum  of 
114,167,  said: 

"The  verdict  was  large,  but  not  so  clearly  ex- 
cessive as  to  require  os  to  set  it  aside  after  it 
has  been  approved  by  the  trial  judge"— ei ting 
Railway  Co.  v.  Doraey.  66  Tex.  148  [18  S.  W. 
444] ;  Railway  Co.  v.  Garcia,  62  Tex.  292,  and 
other  authorities. 

There  Is  nothing  In  this  record  to  show  any 
undue  influence  over  the  jury  or  any  preju- 
dice against  the  defendant,  or  bias  in  behalf 
of  the  plaintiff,  and  under  the  facts  of  the 
case,  we  do  not  think  that  the  amount  award- 
ed by  the  Jury,  though  large,  would  require 
a  reversal  of  the  case  upon  the  assignment  of 
excessive  damages.  Appellant's  twelfth  as- 
signment is  overruled. 

[4]  No  appeal  is  perfected  in  this  case  by 
the  plalntiflr  against  the  Judgment  in  favor 
of  the  Klrby  Lumber  Company,  nor  were 
there  any  cross-pleadings  between  any  of  the 
defendants.  Such  being  the  case,  the  Kirby 
Lumber  Company  is  entitled  to  have  the 
Judgment  in  its  Ulyot  affirmed,  and  its  attor- 
neys tiare  filed  its  motion  In  this  court  aslc- 
tng  that  such  be  affirmed,  and  such  motion, 
we  think,  is  well  taken,  and  that  part  of  the 
Judgmait  would  be  affirmed  in  any  instance. 
Authorities:  Hamilton  &  Ca  v.  Wm.  Frescott, 
73  Tex.  565,  11  S.  W.  548 ;  Anders  v.  Spald- 
ing, 44  S.  W.  288 ;  Wimple  T.  Patterson,  117 
S.  W.  1037 :  H.  E.  &  W.  T.  Ey.  Co.  V.  Moyer, 
128  S.  W.  1135;  (yOonnell  T.  Kirkes,  147  S. 
W.  1167. 

Tills  disposes  of  each  issue  presented  to  us 
for  review,  and  no  error  appearing,  we  are 
of  opinion  that  the  case  should  be  affirmed; 
and  it  is  so  ordered. 

On  Motion  for  Rehearing. 

Appellant,  in  its  motion  for  rehearing,  ocmi- 
jdalns  of  the  findings  of  fact,  as  stated  by  this 
ooart  la  the  original  opinion,  as  follows: 


"In  the  presentation  of  the  facts  by  the  oourt, 
the  following  is  said: 

"J.  B.  Rodgers,  tie  inspector,  made  reports 
of  his  inspection  to  the  Gulf,  Colorado  &  Santa 
F6  Railroad  Company  to  the  Kirby  Lumber 
Company,  and  to  the  Foster  Lumber  Company, 
and  upon  these  reports  of  inspection  by  Rodgera, 
the  Kirby  Lumber  Company  and  Foster  Lum- 
ber Company  each  got  pay  lor  the  ties. 

"In  this  statement,  so  far  as  the  Foster  Lum- 
ber Company  is  concerned,  I  ttink  it  was  an  er- 
ror, in  Uiis.  that  the  evidence  shows  that  the 
inspector  did  not  make  any  report  to  Foster 
Lumber  Company,  but  in  his  report  to  Kirby 
Lumber  Company,  it  was  stated  what  ties  came 
from  the  Foster  Lumber  Company  tram,  and 
what  came  from  other  places,  but  neither  the 
report  of  inspection  or  a  copy  thereof  was  sent 
to  Foster  Lumber  Company.  This  you  will 
find  in  the  testimony  of  X.  B.  Headi  on  pages 
11-12,  statement  ot  facts." 

Following  this  statement,  appellant's  coun- 
sel says  this  ought  to  have  a  material  effect, 
for,  Instead  of  showing  there  was  a  recogniz- 
ed relation  between  Foster  Lumber  Company 
and  the  railroad  comiwny,  the  exact  opposite 
appears. 

By  reference  to  pages  11  and  12  of  the 
statement  of  facts,  we  find  the  following  tes- 
timony by  Mr.  Heath: 

"B.  3.  Blaven  represented  the  Kirby  Lnm- 
t>er  Company  at  Silabee  in  arranging  to  have 
these  ties  inspected.  As  to  whether  or  not  the 
Kirby  Lumt)er  Company  was  buying  the  ties 
from  the  Foster  Lumber  Company  to  fill  its 
contract  with  the  railroad— we  give  the  Foster 
Lumber  Company  a  certificate  for  them.  I 
don't  know  whether  I  signed  the  certificate  up- 
on this  occasion,  or  Mr.  Rodgeis.  I  do  not 
think  1  have  got  the  report  here.  I  have  no 
copy  of  that  report,  but  I  presume  Mr.  Rodgers 
signed  the  report;   if  he  did  not,  I  did. 

Whenever  I  made  an  inspection  over  there 
and  finished  the  inspection  I  gave  the  Foster 
Lumber  Company  a  certificate  of  so  many  ties 
taken  up  on  that  tram,  to  apply  on  the  Kirby 
Lumber  Company  contract.  I  do  not  know 
how  many  ties  we  took  up  on  the  Foster  Lum- 
ber Company  tram  on  the  trip  when  Mr.  Rodg- 
ers was  injured.  Qlie  report  shows  we  took  up 
1579  ties  on  said  trip. 

"As  to  whether  er  not  the  Foster  Lnmb«r 
Company  knew  that  these  ties  had  to  be  in- 
spected before  they  could  get  their  money  for 
them — it  was  customary  to  have  them  inspect- 
edj  with  the  Foster  Lumber  Company  and  the 
Kirby  Lumber  Compazty  and  the  Santa  F4. 
They  all  knew  about  that  custom  and  acted  up- 
on it." 

.  Appellant  complains  again  at  the  following 
language  used  In  the  statement  of  the  case 
in  the  original  opinion: 

"The  Foster  Lumber  Company  could  have  tak- 
en the  tie  inspector  out  on  the  tramroad  with 
its  locomotive,  bnt  did  not  do  so,  and  the  gaso- 
line motor  car  was  a  better  and  more  economi- 
cal way  of  getting  oat  to  the  ties  to  inspect 
them,  and  was  miuch  lighter  on  the  tram  Uian 
the  locomotive.'* 

On  pages  60  and  61  of  the  statement  of 
facts,  Mr.  Womack,  the  Foster  Lumber  Com- 
pany's man,  testified  as  follows: 

"I  suppose  the  most  convenient  way  of  get- 
ting from  place  to  place  on  that  track  was  to 
take  the  locomotive.  Possibly  the  qnickest  and 
most  convenient  way  would  be  either  by  motor 
car  or  by  locomotive.  •  *  •  I  suppose  it  is 
true  that  with  four  or  five  men  going  along  to 
inspect  ties,  the  most  economical  and  qnickest 
way  would  be  by  gasoline-propelled  vehicle.  It 
is  dieaper  to  run  than  a  locomotive." 
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On  pages  18  aod  19  of  the  statement  of 
facts,  Mr.  Heath,  testifying,  said: 

"We  would  have  ridden  an  engine  out  to  car- 
ry the  inspector. ,  The  Foster  Lumber  Company 
could  not  have  sold  those  ties  to  the  Kirby  Lum- 
ber Company  and  the  Kirby  Lumber  Company 
sold  them  to  the  Santa  Fe  without  having  them 
inspected.  The  motor  car  was  the  customary 
method  of  transporting  the  inspector  to  the 
place  where  the  ties  were  to  be  found.  That 
was  known  to  each  of  these  companies,  and  ac- 
quiesced in  by  them  and  participate  in  by 
them." 

On  page  27  of  the  statement  of  facts,  Mr. 
Flaven  testified: 

"It  Is  true  that  when  the  Kirby  Lumber  Com- 
pany's motor  car  would  go  out  for  these  ties  to 
be  inspected,  they  would  take  the  Santa  F^  in- 
spector on  that  motor  car,  and  also  the  inspec- 
tor of  the  person  they  were  buying  from,  purely 
as  a  matter  of  convenience.  They  would  have 
to  do  that  or  furnish  transportation  themsdves. 
It  was  more  convenient  to  do  it  that  way  than 
any  other  way.  In  some  of  the  territory  the 
situation  was  that  the  Kirby  Lumber  Company 
had  a  motor  car  and  a  man  to  run  the  car,  and 
it  was  convenient  for  it  to  take  its  own  men 
and  also  the  Santa.  F6  man  along  with  them. 
Some  of  the  subcontractors  had  their  own  caxs." 

The  testimony  copied  above,  we  think,  war- 
rants the  statement  complained  of  by  appel- 
lant, but  out  of  deference  to  appellant's  coun- 
sel, we  change  that  statement  and  make  It 
read  as  follows: 

"The  inspector  could  have  gone  out  on  the 
tramroad  in  a  locomotive,  but  did  not  do  so, 
and  the  gasoline  motor  car  was  a  better  and 
more  economical  way  of  getting  out  to  the  ties 
to  inspect  them.  It  was  mucn  lighter  tou  the 
track  than  the  locomotive." 

Appellant  complains  again  of  tbls  state- 
ment by  this  court  In  the  original  opinion: 

"Tlie  Gulf,  Colorado  &  Santa  Ffi  Kailroad 
Company's  agent,  after  inspecting  the  ties,  made 
triplicate  reports,  one  to  the  appellant,  one  to 
the  Kirby  Lumber  Company,  and  one  to  his 
own  company,  and  upon  these  reports  appellant 
received  its  money." 

Appellant's  counsel  says: 

"This,  I  think,  the  court  will  find  to  be  an 
error,  and  one  which  would  change  the  entire 
relation  of  the  parties.  I  am  making  these 
statonents  without  having  the  statement  of  facts 
before  me,  bat  feel  confident  that  they  are  right, 
and  the  court  will  so  find  them  on  more  car«>- 
ful  examinatlMi." 

On  page  35  of  the  statement  of  facts,  Bodg- 
ers,  testifying  In  his  own  behalf,  said: 

"It  was  my  understanding  that  the  Santa  Fe 
was  buying  the  ties  from  the  Kirby  Lumber 
Company,  and  that  the  Kirby  Lumber  Company 
was  getting  them  from  the  EtMter  Lumber  Com- 
pany." 

On  page  36  be  testified: 

"I  made  out  my  report  for  hewn  ties  along 
the  Une  of  the  G.,  C.  &  S.  F.  that  I  inspected 
as  follows:  We  would  tram  them  at  the  end 
of  some  subcontractor's  division,  and  we  would 
finish  up  the  ties,  and  would  set  them  down, 
and  make  out  a  certifioate,  and  the  Kirby  Lum- 
ber Company's  checker  would  sign  it,  and  I  also 
signed  it,  and  the  original  was  given  to  him 
(the  subcontractor's  agent)  and  the  duplicate 
was  sent  to  the  Silsbee  office,  and  when  we  fin- 
ished oar  inspection  and  came  in,  we  checked 
our  books  against  the  certificates  and  made  out 
a  general  inspection  sheet.  When  I  was  in- 
specting ties  along  the  line  of  the  G.,  C.  &  S. 


F.  I  always  sign  my  name  as  Tie  Inspector  O., 
O.  &  S.  F.'  I  did  not  always  put  the  'G.,  C.  & 
S.  F.'  on  the  certificate  to  the  subcontractor, 
but  when  I  signed  the  general  certificate.  I  al- 
ways signed  it  'G.,  C.  &  S.  F.'  on  it.  Tlie  re- 
ports now  shown  me  are  carbon  copies  of  some 
reports  I  made,  and  one  is  shown  me  that  Mr. 
Heath  made." 

Mr.  Womack,  agent  of  the  Foster  Lumber 
Company,  on  page  57  of  the  statement  (d 
facts,  testiflad: 

"There  mi^t  have  been  some  reports  signed 
by  some  Santa  F6  inspector  that  was  turned 
over  to  us  from  the-  Kirby  Lumber  Company ; 
I  don't  know.  I  never  saw  one  of  those  reports 
that  weze  tnmed  in." 

Mr.  El  G.  Smith,  manager  eC  the  Fostoria 
mill  for  the  Foster  Lomber  Company,  on  page 
71  of  the  statement  of  facte,  testified: 

"In  February,  1913,  the  Foster  Lumber  Com- 
pany had  ties  on  the  right  of  way  oi  the  tram- 
road,  and  they  were  inspected  somewhere  abont 
the  l5th  or  IStt  of  February.  I  do  not  kimw 
whether  you  would  term  a  delivery  of  these  ties 
under  our  contract  With  the  Kirby  Lumber 
Gonrpany  when  they  were  inspected,  or  when 
they  were  loaded  up.  I  suppose  you  would 
term  it  a  delivery  on  inspection,  because  we 
would  get  our  report  of  them  then.  We  got  a 
report  of  the  ties  each  month  tta  they  were  in- 
spected. We  got  that  report  from  Mr.  Hamblen, 
and  u>e  would  get  a  copy  from  the  in$pector.'' 

We  think  these  facts  quoted  above,  both 
from  plaintiff's  and  from  defendanfs  wit- 
nesses, folly  warrant  onr  statement  of  the 
case  complained  of  by  appellant's  oounseL 

We  have  carefully  considered  appellant's 
motion  for  a  rehearing  In  this  case.  There 
is  nothing  new  presented  in  tt,  nor  any  new 
anthorities  cited,  and  we  see  no  reason  for 
changing  our  view,  as  expressed  in  the  o  rit- 
ual opinion. 

Appellant's  motion  for  rehearing  la  there- 
fore overruled. 


BBPCBLIO  TRDBT  CX).  ▼.  TATLOB.  * 
(No.  7638.) 

(Court  of  Olvil  Appeals  of  Texas.    Dallas.    Jaik 
16,  1916.    On  Befaearing,  April  8,  1916.) 

1.  RxcxmcBs  ^3»1  —  AppoiiTTMKinr  —  Ahoix.- 
UOtT  Bemedt. 

Qlie  appointment  of  recelTers  is  an  ancSt- 
lary  remedy  in  aid  of  the  ptrindpal  object  of  a 
litigation  between  the  parties,  and  stKsh  relief 
must  be  germane  to  the  principal  suit,  and  a 
suit  cannot  be  maintained  where  the  appoint- 
ment of  a  receiver  is  the  sole  primary  object 
thereof,  and  no  cause  of  action  or  0R>and  for 
equitable  relief  is  otherwise  stated. 

[Bd.  Note.— For  other  case^  see  Beceiveza, 
Cent  Dig.  1 1;   Dec.  Dig.  «=>1J 

2.  CiOBFORAXIORa   <»3»99(1)— SUBSOKIPnOR    TO 

Stock  —  Vai-iditt  —  Constittjtionai.    a:<d 

Statutobt  Pbovisio;i78. 

Under  Const  art.  12,  {  6,  declaring  tiiat  no 
corporation  shall  issue  stock  except  for  money 
paid,  labor  done,  or  piopcrty  actuially  received. 
and  Vernon's  Sayles  Ann.  Civ.  St  191^  art 
1146,  providing  tiiat  any  corporation  vioLatinj; 
such  inhibition  shall,  upon  proof  thereof,  for~ 
feit  its  charter  and  all  tigkts  under  the  laws  of 
the  state,  a  subscription  to  the  capital  stock  of 
a  corporation  on  credit,  accompanied  by  the 
slihiitts  neons  issuance  and  delivery  of  One  atock. 


^=»For  other  c«Ms  ■••  sam*  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DlsesU  iad  InOaxes 
•Application  tor  writ  ol  error  pending  In  Supreme    Oou 

Digitized  by" 


"Google 


I«zJ 


SXSFDBIilO  T&nST  CKX  ▼.  TAITLOS 


778 


wu  altogether  void,  and  tiie  boyar  was  not  Ur 
able  upon  his  note*  given  in  payment. 

[Ed.  Note.— For  other  eaaes,  sea  Corporations, 
Cent.  Di«.  i  444;   Dec  Dig.  «=>99(1).] 

8.  Bills    akd    Notes    d=>375  —  Riohts   or 

HOLDEB — tUJSQAI.    CONBIDEBAIIOIT. 

Where  the  consideration  of  a  note  given 
by  a  purchaser  of  the  capital  stock  of  a  corpo- 
ratioa  was  Illegal  under  the  constitutional  and 
statDtory  provisions  as  to  the  sale  of  capital 
Steele  on  credit,  the  note  was  void  and  its  pay- 
ment conid  not  be  enforced,  even  in  the  hands 
of  an  innocent  piuchasei. 

[lid.  Mote.— For  other  cases,  ate  Bills  and 
Notes.  Gent.  Dig.  |{  971-681;  Dee.  Dig.  «=> 
375.] 

On  Behearing. 

4.  CONTSAOIS  «=>1(3— yiOLA.TIOR  (KT  STATOIX 

— Public  Policy. 

When  an  act  is  prohibited  by  t*e  funda- 
mental law  or  by  statute  as  a  means  for  the 
protection  of  th«  poblic  from  fraud  in  contracts 
or  to  promote  such  object  of  public  policy,  all 
contracts  in  violation  thereof  are  void. 

[Ea.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  {§  468-V7d;   Dec.  Dig.  «=>103.] 
6.  Bills  awd   Notes   «=»37B— Patmbwt  toe 

GoBPOEATK  Stock — Validitt  at  CoNsirru- 

zxoiua.  AND  Statdtobt  Pbovisions. 

Const  art.  12,  {  6,  declares  that  no  cor- 
poration shall  Issue  stoct  except  for  money  paid, 
labor  done,  or  property  actually  received,  and 
Vernon's  Bayles'^  Ann.  dr.  St  1914,  art.  1146, 
provides  tliat  any  corporation  violating  such 
provision  shall  forfeit  its  charter  and  all  rights, 
etc.,  under  the  laws  of  the  state.  Beld,  that 
the  provisions  were  intendad  to  protect  the  pab- 
Uc  mga  fzaadnknt  contracts  and  to  promote 
public  policy,  so  that  notes  given  for  capital 
stoclc  smd  and  delivered  on  credit  were  void  and 
unenforceable,  even  in  the  hands  of  a  bona  fide 
holder  for  varae. 

[Bd.  Note.— Fbr  other  eaaea,  see  Bills  and 
Not«s,  Cent  Dig.  |i  971-881:  Dec.  Dig.  «=> 
375.] 

Appeal  fr«Mu  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Action  by  tiie  Bepabllc  Trust  Compsag 
against  H.  O.  Taylor,  wltb  answer  asidng  for 
ajq^ntment  of  a  receiver.  Beedvcr  ap- 
pointed, and  plalatur  aweals.  Berersed  aiid 
remanded. 

S.  P.  Engnsh  and  V.  W.  Wozencraft,  both 
of  Dallas,  for  appellant  H.  P.  Bdwards  and 
CockieO,  Qray  &  McBrlde,  all  of  Dallas,  for 
appellee. 

RA^iBURT,  J.  This  appeal  Is  prosecuted 
from  an  interlocutory  order  of  the  trial  Judge 
appointing  a  receiver  for  the  affairs  of  ap- 
pellant The  substance  of  the  facts  neces- 
sary to  a  disposition  of  the  appeal  are 
practically  undlspoted,  and  are  as  foOows: 

Appelant,  Republic  Trust  Company,  as  we 
gather  front  the  irfeadlngs.  Is  a  private  cor- 
poration Incorporated  under  the  laws  of  the 
state  of  Arizona,  with  a  permit  from  the 
state  of  Texas  to  transact  Its  business  there- 
in, although  we  do  not  find  such  facts  other- 
wise established.  On  July  25,  1912,  appel- 
lee, H.  O.  Taylor,  as  the  result  of  negotia- 
tions with  J.  O.  Everett,  the  agent  of  appel- 
lant, signed  the  following  contract: 


"This  is  to  certify  that  I  hereby  purchase 

333'/^  shares  of  the  capital  stock  sk  the  Repui>- 
lic  I'rust  Company,  for  which  I  agree  to  pay 
five  thousand  and  no/100  dollars. 

"1  farther  agree  that  no  statement  represen- 
tation, or  agreement  or  warranty  made  to  me 
by  the  person  taking  this  subscription  shall  in 
any  way  operate  to  cancel  or  annul  this  con- 
tract, unless  the  same  be  reduced  to  writing 
and  filled  in  on  the  following  line.  This  con- 
tract is  subject  to  Ass't  Director  contract.  Also 
a  privilege  of  renewal  for  6  to  12  months  lon- 
ger is  allowed  on  notes. 

"I  hereby  constitute  and  appoint  C.  L.  Wake- 
field, of  Eiallas,  Texas,  my  true  and  lawful  at- 
torney to  represent  me  and  vote  my  proxy,  and 
I  hereby  ratify  and  confirm  the  acts  of  my  said 
attorney  until  hereafter  annulled  by  me  in  writ- 
ing. This  proty  is  revocable  at  my  pleasure. 
It  is  agreed  and  understood  that  26  per  cent,  of 
the  sale  price  of  the  stock  of  said  company  is  to 
be  expended  for  organization  and  promotion  ex- 
penses. 

"Dated  this  28th  day  eC  July,  A.  D.  1812." 

Simultaneously  wltti  the  execution  of  the 
foregoing  contract  appellee  also  executed  and 
delivered  the  following  note  and  collateral 
agreem«it: 

"On  December  30,  101!^  without  grace,  after 
date,  tor  valae  rcoeUed,  I,  we,  or.  either  of  ns, 
promise  to  pay  to  the  order  of  A  Silver  &  Coi, 
thirty-seven  hundred  and  fifty  and  no/100  dol- 
lars, at  the  office  of  said  company  in  Dallas, 
Texas,  with  kiterest  at  the  rate  of  6  per  cent 
per  annum  from  date  until  paid,  and  in  the  event 
default  is  made  in  the  payment  of  this  note  at 
maturity  and  it  is  placed  in  the  hands  of  an  at- 
torney for  collection  or  suit  is  brought  on  same, 
then  an  additional  amount  of  10  per  cent  oo 
the  principal  and  interest  of  this  note  shall  be 
add^  to  the  same  as  collection  fees.  The 
drawers  and  indorsera  severally  waive  present- 
ment for  payment,  protest,  and  nonpayment  on 
this  note.    H.  O.  Taylor." 

"As  collateral  security  for  the  foregoing  note, 
and  other  notes,  if  any,  this  day  given  for  the 
stock  hereinafter  named,  I  have  delivered  to 
the  Republic  Trust  Corapany  the  followinir  se- 
curities: 388%  sbaras  of  the  Republic  Trust 
Company.  In  case  of  deifault  in  the  payment 
of  any  of  the  foregoing  and  above-describpd  notes 
at  maturity,  I,  we,  or  either  of  us  authorize  tb* 
holder  of  said  note  to  sell  said  securities,  with 
or  without  notice,  at  public  or  private  wle,  at 
the  option  of  the  holder,  applying  the  proceeds 
to  the  payment  of  the  above  note,  including  in- 
terest and  attorney's  fees,  and  the  surplus,  if 
any,  remaining  thereafter  to  be  paid  to  the  mak- 
er hereof  on  demand.    H,  O.  Taylor." 

Simultaneously  also  with  the  foregoing 
am>enee  executed  and  delivered  to  appellant's 
said  agent  another  note  for  $1,250,  payable 
to  the  same  parties,  and  maturing  evenly 
with  the  first  note^  Both  notes  while  payable 
to  A.  Silvers  4  Co.,  were  taken  for  the  bene- 
fit and  use  of  appellant,  and  represented  the 
sale  price  of  the  333%  shares  of  stock  de- 
scribed In  the  foregoing  transactions.  Ever- 
ett, acting  as  agent  for  appellant,  negotiated 
the  $1,250  note  with  a  bank  at  Edna,  Tex. 
The  bank  acquired  the  note  before  maturity 
for  value.  So  the  matter  stood  until  October 
15,  1915,  at  which  time  appellant  conuneoc- 
ed  the  instant  suit  on  the  $3,750  note  and  col- 
lateral agreement,  alleging  that  appellant  ac- 
quired the  note  before  maturity  for  valueu 
Judgment  was  sought  tor  the  amount  of  the 
note,  interest,  attorney's  fees,  a  Coreclosuxa 
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of  the  lien  upon  the  ctdlateral  security,  and 

sale  thereof  under  order  of  the  court  Ap- 
pellee by  his  answer  admitted  the  execution 
of  the  note  sued  on,  but  denied  liability  on 
the  ground  that  it  was  void  because  unlaw- 
fully given  in  payment  of  stock  In  appellant 
corporation  sold  and  Issued  to  him  on  credit 
and  because  obtained  by  fraud.  By  appro- 
priate plea  in  reconvention  aiH>«lIee  also 
sought  affirmative  relief  against  the  $1,250 
note,  alleging  It  also  to  be  subject  to  same 
defenses  urged  against  the  $3,760  note.  Sub- 
sequently by  amended  answer  he  alleged  the 
appellant  to  be  Insolvent  or  In  Imminent  dan- 
ger thereof,  and  sought  the  appointment  of  a 
receiver  pmdente  lite.  We  have  said  that 
receiver  was  appointed.  In  addition  to  the 
facts  recited  the  court  also  found  as  a  fact 
that  appellant's  agent  induced  appellee  to 
sign  said  two  notes  by  certain  false  promises 
and  r^res^itatlons;  also  that  appellant 
was  insolTent  or  in  imminent  danger  thereof. 
Such  findings  are  challenged  as  being  without 
support  in  the  evidence.  The  dlsirasltlon  of 
the  appeal  from  our  view  of  the  issues  does 
not  depend  upon  the  f&cts  so  found,  and  for 
that  reason  it  is  not  necessary  to  determine 
whether  the  findings  are  or  are  not  sus- 
tained by  the  evidence,  and  as  a  consequence 
we  express  no  opinion  In  that  respecL 

The  controlling  issue  on  appeal,  presented 
in  various  forms,  is  the  right  of  the  district 
judge  to  appoint  a  receiver.  We  will  discnsa 
the  Issue  without  reference  to  the  manner  in 
which  it  is  presented  In  the  briefs. 

[1]  It  is  first  contended,  stating  the  propo- 
sition in  our  ovm  language,  that  the  right  of 
a  court  to  appoint  a  receiver  of  a  corporation 
is  not  a  cause  of  action  per  se,  but  only 
a  remedy  ancillary  to  a  cause  of  action,  "a 
preliminary  protective  measure,  by  which 
property  is  impounded  and  held  by  the  court 
until  the  cause  of  action"  Is  judicially  de- 
termined.   The  general  rule  is  stated  thus : 

"It  Is  well  settled  as  a  general  rule  that  the 
appointment  of  receivers  Is  an  ancillary  rem- 
edy in  aid  of  the  primary  object  of  a  litigation 
between  the  parties,  and  such  relief  must  be 
germane  to  the  principal  suit;  and  a  suit  can- 
not be  maintainecl  under  this  ^neral  rule  where 
the  appointment  of  a  receiver  is  the  sole  primary 
object  of  the  suit,  and  no  cause  of  action  or 
ground  for  equitable  relief  otherwise  is  stated." 
34  Cyc.  80. 

The  rule  as  stated  has  been  affirmed  In  a 
number  of  cases  by  our  appellate  courta 
Espuella  Land  &  CatUe  O.  v.  Blndle,  5  Tex. 
Olv.  Aw>.  21,  23  S.  W.  819;  New  Birming- 
ham I.  &  li.  Oo.  V.  Elevens,  12  Tex.  Civ.  App. 
410,  34  S.  W.  828 ;  People's  Inv.  Co*  v.  Craw- 
ford, 45  S.  W.  738;  Farwell  v.  Babco<^,  27 
Tex.  Olv.  App.  162,  66  S.  W.  509;  Hermann  t. 
Thomas,  143  S.  W.  195. 

[2]  The  rule  stated  is  of  moment  in  the 
Instant  case  under  the  further  proposition  by 
appellant,  stated  again  In  our  own  language, 
that  appellee  is  not  liable  upon  either  of  the 
notes  sued  on,  for  the  reasotn  that  the  same 
were  executed  and  deliy«^  in  payment  for 


the  capital  atock  of  the  wpdlant  In  viola- 
tion of  article  12,  |  6,  of  the  Constitution 
whldi  declares  that  '^o  corporation  shall  Is- 
sue stock  or  bonds  except  for  money  paid, 
labor  done  or  proiwrty   actually  received," 
and  in  violation  of  artide  1146,  B.  S.  1911, 
which   is   interpretive  of  the  constitutional 
provision.     In  connection  with  the  proposi- 
tion thus  asserted  appellee  pleaded  tJiat  both 
notes  wwe  given  in  payment  of  the  stock  of 
appellant,  and  that  he  was  not  liable  there- 
on for  the  oonstltntional  and  statutory  rea- 
sons stated  unless  the  purchase  by  said  bank 
of  the  $1,250  note  before  maturi^  for  value 
would  make  him  Uable  to  that  extent    The 
first  inquiry  then  Is:    Dofes  it  appear  from 
the  record  that  both  notes  in  controversy 
were  glvoi  in  payment  of  the  capital  stock 
of  appellant?   We  conclude  it  does.    The  only 
facts  on  that  issue  before  us,  and  they  are 
undisputed,  is  the  contract  to  purchase  the 
notes  and  One  agreemmt  pledging  the  stock 
as  collateral  security  for  payment  of  the 
noteSb    These  are  simple  matt»s,  and,  stand- 
ing alone,  establish,  In  oor  opinion,  a  ojm- 
pleted  sale  on  credit  of  the  capital  stodi:  of 
the  company.     While  the  sale  of  the  stock 
conld  have  been  completed  without  entering 
into  the  contract  whlcii  we  have  copied  in 
this  opinion,  It  appears  therefrom  that  it  was 
intended  to  serve  purposes  other  than  the 
mere  acknowledgment  of  aniellee  that  he 
had   purchased  stock.     It  proWdes  against 
canceling  or  aimulling  the  purchase  because 
of  statements,  representations,  or  agreements 
made  by  or  with  the  selling  agent  aliunde 
the  contract     It  also  serves  th«  purpose  of 
appointing  0.  L.  Wakefleld  api>eUee'B  attor- 
ney in  fact  to  lepteaeot  him  and  vote  hU 
stock  at  stockholders'  meetinga.    Incidentally 
it  may  be  said  that,  if  the  sbx^  had  not  ac- 
tually be«i  issued  and  sold,  it  could  not  have 
been  voted.     As  security  for  the  notes  so 
given  in  payment  of  the  caidtal  stock  the 
parties  to  the  transactl(»i  recite  that  appel- 
lee has  delivered  to  appellant  the  identical 
stock  so  purchased.     There  could  not  have 
been  a  delivery  of  the  stock,  bade  to  appel- 
lant without  an  Issuance  of  the  same.     Fur- 
ther, it  Is  agreed  that,  if  appellee  fails  to 
pay  the  notes,  the  stock  shall  be  sold,  and 
the  proceeds  applied  to  the  payment  of  the 
notes ;   any  surplus  remaining  to  be  paid  to 
appellee.    Such  proceedings  could  not  be  had 
In  the  absence  of  ownership.     Accordingly, 
in  view  of  the  provisions  of  ttie  contract, 
notes,  etc.,  and  the  deductions  to  be  made 
tfaoretrom,  and  in  the  absence  ot  any  other 
facts  disclosing   a   different  Intention    than 
that  to  be  deduced  from  such  several  mat- 
ters, no  other  conclusion  can  be  reached  than 
that  the  stock  was  Issued  and  deUvered  to 
appellee,   constructively   periiaps,    bat   deliv- 
ered nevertheless,  and  In  turn  redelivered  to 
appellee  as  collateral  security  for  tlie  notes 
given   in   payment  therefor.     Being    a    sale 
and. delivery  and  consequent  isBoance  of  l±e 
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capital  stock  of  ai^>ellant  on  credit,  the  en- 
tire transaction  was  xaid,  because  in  viola- 
tion of  the  constitutional  and  statutory  in- 
blbltions  quoted.  It  has  been  so  held.  San 
Antonio  Irrigation  Oo.  T.  Deutscdunann,  102 
Tex.  201,  105  S.  W.  486,  114  S.  W.  1174; 
McCarthy  v.  Tex.  Loan  &  Guaranty  Co.,  142 
S.  W.  96 ;  Farmers*  &  Merchants'  State  Bank 
v.  Falvey,  175  S.  W.  833;  Sturdevant  t. 
Falvey,  176  S.  W.  908.  The  reasons  for  hold- 
ing Bwib  contracts  void  have  been  stated  so 
often  we  deem  It  unnecessary  to  reiterate 
same  here.  The  reasons  are,  hnwerer,  well 
settled  In  McCarthy  v.  Tex.  Loan  &  Guaran- 
ty Ca,  supra. 

We  do  not  understand  that  counsel  for  ap- 
pellee denies  the  correctness  of  the  rule  stat- 
ed in  the  dted  cases,  but  that  he  does  cour 
t^id  that  the  holdings  in  the  cases  we  have 
dted  were  based  on  facts  unlike  those  shown 
in  the  instant  case,  and  cites  as  cases  pre- 
senting facts  similar  to  those  in  the  Instant 
case  Cope  v.  Pitzer,  166  S.  W.  447,  and  the 
two  BYdvey  Gases,  supra.  An  examination  of 
the  cases  relied  on  by  coimsel  will  disclose 
a  wide  dissimilarity  in  the  facts  in  those 
cases  wltti  the  fticts  in  the  Instant  case.  In 
Cope  V.  Pitzer,  supra,  it  appears  that  the 
company  delivered  no  stock  actually  or  con- 
structively, made  no  attempt  to  i^edge,  nor 
provided  for  voting  the  stock,  and  demanded 
payment  of  the  notes  of  the  subscriber  be- 
fore Issuing  the  stock.  In  the  first  Falvey 
Case,  where  the  contract  was  quite  similar 
to  the  one  in  the  instant  case,  the  court  bas- 
ed Its  holding  that  the  sale  was  not  <m  credit 
niwn  facts  aliunde  the  contracts,  notes,  etc., 
and  say  in  that  respect,  "if  we  had  no  evi- 
dence before  us  other  than  the  note  and  the 
certiflcate  of  stodc,  we  might  be  constrained 
to  bold  that  it  did,"  constitute  a  sale  on 
credit.  The  second  SVdvey  Case  was  per- 
haps erroneously  dted,  since  it  sustains  the 
general  rule  stated  in  this  opinion.  It  ap- 
pearing, then,  that  there  was  a  sale  of  the 
capital  stodc  ot  appellant  on  credit,  accom- 
panied by  simultaneous  issuance  and  delir- 
eiy  of  same  It  follows  that  the  entire  trans- 
action was  void,  and  that  appellee  was  liable 
upon  neither  note,  and  being  Uable  upon  nei- 
ther ooold  not  use  his  supposed  liability  as 
maker  of  the  $1,250  note  as  basis  for  his  ap- 
jdlcation  for  the  appointment  of  a  receiver. 

[S]  It  1b,  however,  urged  that  appellee  was 
11a  trie  upon  the  $1,260  note,  for  the  reason 
that  the  bank  acquired  same  before  maturity 
tor  value.  The  manner  of  acquiring  the  note 
does  not  diange  the  rule,  since,  the  consider- 
ation of  the  note  being  iUegal,  it  is  void,  and 
Its  payment  cannot  be  enforced  even  in  the 
bands  of  an  Innocent  purchaser  for  value. 
Seellgson  v.  Lewis,  66  Tex.  216,  57  Am.  Rep. 
503;  Wegner  v.  Bierlng,  65  Tex.  510;  Davis 
▼.  Sittlg,  66  Tex.  498 ;  Carriage  Oo.  v.  Hatch, 
19  Tex.  Civ.  App.  120,  47  S.  W.  288;  Mason 
V.   Bank,  166  S.  W.  366. 

For  the  reasons  stated,  the  judgmoit  of 


the  court  bdow  Is  reversed,  iai  tbk  cause  re- 
manded for  further  proceedings  not  inoon- 
slstent  with  the  views  expressed  herein. 
Beversed  and  remanded. 

On  Bebearinc, 

It  is  earnestly  and  ably  argued  by  counsel 
for  appellee  that  we  erred,  among  other 
things,  in  rultng  that  appellee  was  not  liable 
on  the  $1,250  note  of  which  the  bank  at  Edna 
was  alleged  to  be  a  bona  fide  holder  for  value. 
The  conclusion  reached  upon  consideration  of 
the  case  was  that  the  sale  of  stock  on  a  cred- 
it was  void,  and,  being  ydi,  the  fact  that 
the  contract  erldenciog  the  illegal  act  was  a 
promissory  note-  in  the  hands  of  a  bona  fide 
holder  for  valoe  could  impart  no  legality  to 
the  void  transactlcm.  In  our  opinion,  we 
stated  the  rule  only,  and  did  not  attempt  to 
discuss  the  fundamental  and  underlying  prin- 
dples  from  which  the  rule  was  evolved.  We 
will  now  briefly  do  so.  The  constitutional 
provision,  popularly  known  as  the  stock  and 
bond  law,  dedares  that  "no  corporation  shall 
Issue  stock  or  bonds  except  for  money  paid, 
labor  done  or  projierty  actually  received." 
Article  12,  I  6,  Const.  In  furtherance  of  the 
constitutional  provision,  the  Legislature  en- 
acted that  any  corporatl«Mi,  foreign  m:  domes- 
tic, that  violated  the  constitutional  Inhibl- 
tl(Hi  should,  upon  proof  thereof  in  a  court  of 
c<Mnpetent  Jurisdiction,  forfeit  its  charter, 
permit,  or  license  as  the  case  may  be,  as  well 
as  all  rights  and  franchises  conferred  or  per- 
mitted by  the  laws  of  the  state.  Article  1140, 
Vernon's  Sayles'  Stats.  Thus  the  issuance  of 
corporate  stock  save  as  directed  is  declared 
illegal,  and  hence  void,  and  the  otFendlng  cor- 
poration is  denied  further  right  to  transact 
business  in  the  state,  and  all  rights  and 
franchises  acquired  under  its  permit  forfdt- 
ed.  Such  laws  are  not  uncomm<tt,  and  well- 
settled  rules  of  eonstruotlim  have  followed 
their  enactment. 

[4]  One  of  the  rules  is  that,  when  an  act 
has  been  in:ohiblted  by  the  fmidamental  law 
or  by  statute,  it  is  material  to  ascertain  what 
the  Legislature  had  in  view  when  the  law 
was  enacted,  whether  the  collection  of  rev- 
enue or  the  protection  of  the  public  from 
fraud  dn  contracts  or  the  prcwaotion  of  some 
object  of  public  policy.  If  for  the  latter  two 
purposes,  aU  contracts  In  violation  of  the 
statute,  whatever  diaracter  they  may  as- 
sume, are  void.  And  in  seeking  the  meaning 
of  the  lawgiver  it  is  also  material  to  inquire 
whether  the  penalty  is  Imposed  once  for  all  on 
infraction  of  the  statute,  or  whether  It  is  a  re- 
curring penalty  repeated  as  often  as  the 
statute  is  violated.  If  a  recurring  penalty, 
the  intention  of  the  lawgiver  was  to  prohibit 
the  doing  of  the  thing  denounced,  and  its  acf- 
complishment  In  any  manner  Is  void.  BenJ. 
Sales  (Bennett  1809),  i  638. 

[5]  The  foregoing  is  nearly  literally   the 

text  which  we  have  dted,  and  presents  quite 

dearly  the  correct  rule  for  determining  the 

Issues  In  the  instant  case.    The  first  inquiry 
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then  is:  Wa*  the  porpoM  of  ttie  law  to  ndae 
reTcnne  or  to  protect  the  public  from  fraadn- 
lent  coirfvafita  or  tbe  promotion  at  aome  Ob- 
ject of  public  poller?  Olcaclr  tiM  paipose 
was  not  revenue,  since  no  revenue  results 
from  the  imposttlon  of  forfbtture.  That  the 
other  two  objoeta  were  the  purpose  sooght 
we  think  quite  a»  clear.  The  pubUc  poUcy 
Bou^t  to  be  promoted  was  the  protection  of 
tbe  citizens  of  the  state  against  the  Issue  and 
sale  of  stock  In  private  corpwatlona,  save 
for  money  paid,  labor  done,  or  property  ac- 
tually received,  and  the  purpose  thereby  at- 
tained, as  said  In  McCarthy  v.  Texas  Loan 
Co.,  142  S.  W.  96,  was  to  protect  creditors  and 
prevent  IrresponMble  persons  from  creating 
corporations  of  unlimited  capital  stock  with- 
out assets  of  substantial  value,  and  to  insure 
to  corporate  Investors  the  right  which  they 
have  to  assume  that  the  corporation's  actual 
capital,  in  money  or  money's  worth,  is  equal 
to  the  capital  stock  which  It  purports  to  have. 
It  being  then  tbe  purpose  of  the  law  to  pro- 
tect the  citizens  of  the  state  against  tbe  re- 
sults of  unlimited  issue  ot  stock  In  corpora- 
tions and  consequent  flnaiMilal  losa,  the  doing 
of  tbe  prohibited  act,  however  accomplished, 
is  void.  Broadly  speaking,  any  contract 
founded  up<»  an  act  which  la  forbidd»i  by 
the  Constitution  or  statutes  of  the  lawmaking 
power,  or  which  cannot  be  enforced  because 
In  vtolatloo  of  the  Constitution  or  statute,  is 
v(dd,  and  cannot  be  enforced.  It  was  said  in 
Deutachmann's  Case,  dted  in  our  original 
opinion,  that: 

Such  a  contract  was  "plainly  and  nnqnestioB- 
ably  In  violation  of  the  Constitution  of  the 
stnte,  and,  being  in  violation  of  tbe  Constitu- 
tion, that  agreement  «  •  •  was  void,"  and 
"cannot  give  a  ri;rht  of  action  for  damafres  or 
for  any  other  reli^  in  the  courts  of  this  states" 

In  consonance  with  this  dedaration  of  onr 
Supreme  Court  Just  quoted  it  is  said: 

"Tlie  general  rule  is  that  any  act  which  is 
forbidden  either  by  tiie  comoMMi  or  statutory 
law,  wliettier  it  is  malum  in  se  or  merely  malum 
prohibitum,  wliether  indictable  or  only  subject 
to  a  penalty  or  forfeiture  or  however  otherwise 
prohibited  by  statute  or  the  common  law,  can- 
not be  ttie  foundation  of  a  valid  contract.  A 
fortiori  the  aereement  ia  UlcRal  and  unenforce- 
able if  It  contravenes  the  Constitution.  Ac- 
copdinjfly  a  promissory  note  the  consideration 
whereof  is  bills  of  credit,  issued  in  contraven- 
tion of  a  constitutional  prohibition,  is  void." 
3  R,  C.  L.  951. 

By  the  same  authority  (and  by  all  authoi> 
Ity  we  have  examined)  it  is  declared: 

"The  protection  which  the  law  extends  to  an 
innocent  bolder  who  for  value  in  the  usual 
course  oi  trade  has  received  negotiable  paper 
Is  of  no  avail  when  the  statute  in  terms,  or  by 
unavoidable  implication,  has  pronounced  tbe  in- 
strument absolutely  void."  3  R.  C.  L.  1017; 
1  Dan.  Ncg.  Ins.  §  197 ;  Thompson  v.  Samuels 
(Sup.)  14  S.  W.  148:  OiHer  v.  Heame.  79 
Tex.  120,  14  S.  W.  1031;  State  Bank  of  Chi- 
cago V.  Holland,  103  Tex.  266,  128  S.  W.  664. 

While  our  Constitution  and  the  statutes  do 
not  enact  In  express  terms  that  a  negotiable 
promissory  note  given  in  payment  of  stock 
or  in  evidence  of  the  void  transaction  shall 


be  void,  iici  tkat  the  a4!t»  do  eo  by  iHiavotda- 
Ue  and  neoeasaiy  Implicatloa  seems  beyond 
lateillgent  eontrovcray.  Can  it  be  logically 
argued  that,  when  tke  tandaawatal  law  de- 
clares a  given  act  shall  be  void,  by  conceal- 
ing R  in  legal  ftmn  it  taJpes  en  legality?  We 
ttrtnk  not  If  the  sale  ot  the  stock  was  evi- 
dsooed  by  a  contract  redtlng  the  true  con- 
sideration, none  would  deny  that  the  same 
would  be  void  ab  initio.  Then  by  mere 
change  of  the  evidence  of  the  unlawful  trans- 
action it  surely  cannot  be  made  otlier  than 
what  it  was  from  Its  inception.  Such  a  con- 
struction would  at  one  stroke  hold  as  vain 
and  useless  the  clear  intention  and  puirpoae 
of  the  Legislataro^  and  declare  as  absntd 
an  act  int^ded  as  the  climax  ot  a  mndr- 
discussed  question  of  public  policy,  particu- 
larly when  it  is  considered  that  uuder  estab- 
lished corameidal  usages  the  sale  of  corpo- 
rate stock  would  rarely,  If  ever,  be  evldeno- 
ed  save  by  negotiable  promissory  uotes. 

Appellee  reUes  upon  the  case  of  State 
Bank  of  Chicago  v.  Holland,  supra,  as  sus- 
taining his  claim  that  the.  note  is  not  void. 
Tbe  eSect  ot  the  holding  in  that  case  is  to 
declare  tbat  the  statubHy  provisions  which 
bar  fordgn  corporations  from  the  courts  at 
oat  state  until  they  have  a  penult  to  trans- 
act business  in  the  state  does  not  render 
void  an  otherwise  good  couslderatiou  of  a 
promissory  note,  and  by  analogy  tbat  anotb- 
w  corpwatlon,  which  la  entitled  to  sue  in 
our  courts,,  wbldi  acquires  such  note,  may 
maintain  suit  thereon.  The  decision  In  that 
case  is  determined,  when  carefully  conMd- 
eied,  hy  the  rules  announced  by  Mr.  Benja- 
min, since  the  act  there  construed,  while  in 
some  respects  regulatory,  is  clearly  a  reve- 
nue or  tax  measure,  as  distinguished  from 
acts  to  prevent  fraud  in  contracts  or  in  fur- 
therance of  the  pubUe  policy  of  tbe  state. 

While  the  case  presents  some  difficulties, 
we  conclude  our  original  conclusion  should 
stand  as  our  Judgment  in  the  case. 

Accordingly  the  motion  for  a  rehearing  ia 
overruled. 


COMMONWEAI/TH  BONDING  &  CASUAIr 
TY  INS.  CO.  V.  HOIXIFIBLD.    (No.  904.)« 

(Conrt  of  Civil  Appeals  of  Texas.     Amarilla 

Jan.  19,  1916.    Behearing  Denied 

March  15,  1916.) 

OoapORAnons  «=>99(1)— Cobtobats  8rocx— 

PUBCHABE    PBIOR. 

Where  plaintiff  entered  into  an  agreement  | 
to  buy  the  stock  of  a  corporation  to  be  organis- 
ed with  a  capital  and  surplus,  and  to  pay  tbe 
purchase  price  in  m(»ey  or  in  satisfactory  se- 
curities, and  plaintiff  gave  notes  for  the  pur- 
chase money,  which  notes  were  renewed  and  the 
amounts  vuried,  held  that,  the  stock  iasned  lor 
the  notes  being  void  becanse  being  issued  in  vio- 
lation of  Const  art  12,  (  6,  prohibiting  the  issu- 
ance of  corporate  stoca  for  notes,  the  notes 
should  be  canceled. 

[Ed.  Note. — For  other  cases,  see  Corporation^ 
Cent  Dig.  {  444;    Dec.  Dig.  <9=>99(1}.1 

Huff,  O.  J.',  dissenting; 


^=3For  otbar  casM  sea  same  topic  and  ICET-NUIIBER  In  all  Key-Numbered  Digests  and  Indazas 
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Appeal  from  District  Oourt,  IMH  OooBtsr ; 
7.  A.  Naben,  3nAge. 

Action  by  I.  P.  HtdUfleld  againat  tbe  Gom- 
monweeltli  Bonding  &  Casualty  Insurance 
Company.  From  a  Judgment  for  pteiistiff,  de- 
fendant appeals.    Affirmed. 

Speer  A  Brows,  of  Ft  W(»tli,  and  PreSler, 
Tbome  ft  Hamilton,  of  Memplils,  for  appel- 
lant   Moss  ft  Leak,  of  Memphis,  for  appellee. 

HAIXi,  J.  Tbls  was  an  action  by  appel- 
lee, Holllfleld,  against  tbe  appellant  company, 
to  recover  certain  money  paid  and  to  cancel 
three  promissory  notes  In  tbe  sum  of  $562.S0 
each,  executed  by  Holllfleld,  In  favor  of  tbe 
defendant  comiMny.  Appellee  also  prayed  for 
the  cancellation  of  a  certain  deed  of  trust, 
given  by  blm  to  secure  the  notes.  He  alleges 
that  the  payment  of  the  money  and  the  exe- 
cution of  the  notes  were  Induced  by  fraudu- 
lent representations,  and  that  the  only  con- 
sideration moving  to  him  therefor  was  the 
Issuance  of  a  certain  stock  certificate,  in  vio- 
lation of  article  12,  i  e,  of  the  Constitution 
of  the  state.  Briefly  stated,  thils  is  the  his- 
tory of  the  transaction:  September  29,  1910, 
appellee  executed  a  subscription  contract 
which  is  as  follows : 

"Commonwealth  bonding  ft  Aooident  Tnsnranae 

Company. 

"Capital  $10.00       Surplus  $30.00. 

"Subscription  to  Capital  Stock. 

"No.  983. 

"Whereas,  Staart  HarioMer  ft  Go.  of  Fort 
Worth,  Texas,  an  vcomotinf  the  ovfanlaatini  of 
a  casualty,  bonding  and  accidenC  insurance  com- 
pany, to  be  incorporated  in  pursuance  of  the 
laws  of  the  state  of  Texas,  under  the  name  of 
CommcMi wealth  Bendtai|'ft  Accident  lasu  ranee 
Gompaay,  with  an  authorized  capital  stodt  «C 
three  bnndred  thousand  dollars,  and  a  paid  up 
capital  of  at  least  two  hundred  thousand  dollars, 
paid  up  and  free  from  organization  expenses,  all 
in  accordance  with  «  pirinted  proslwotBa  issoed 
by  them  and  delivered  to  sae, 

"And,  whereas,  by  their  acceptance  of  this  sub- 
scription said  Stuart,  Harkrider  ft  Co.  agree  to 
endeavor  with  all  reasonable  diligence  to  acoanir 
plish  on  or  before  December  31,  1010,  the  or- 
ganization of  said  corporation  with  capital  stock 
fnlly  paid  as  aforesaid,  they  to  defray  all  ex- 
penses of  organization  and  ineorporatton. 

"Now,  therefore,  I  do  hereby  subscribe  for 
62^  one-tenth  shares  of  tbe  par  value  of  ten 
dollars  each,  of  the  capital  stock  of  said  Com- 
monwealth Bonding  &  Accident  Insurance  Com- 
pany, and  agree  with  said  company  and  with 
the  said  Stoart,  Harkrider  &  Co,  to  pay  therefor 
the  anra  of  $2,500.00  as  follows:  The  sum  of 
52,187.50  I  agree  to  pay  in  money  or  securities 
satisfactory  to  the  Insurance  Department,  with 
six  per  cent,  interest  to  said  Commonwealth 
Bonding  ft  Accident  Insurance  Company,  or  its 
trustees  (which  goes  to  capital  stock  and  sur- 
plus), at  any  time  after  September  1,  1910,  Im- 
mediately npon  receipt  of  notice  from  said 
Staart  Harkrider  ft  Co.,  that  Ita  capital  stock 
has  been  subscribed  in  good  faith  in  amounts 
and  at  rates  netting  the  company  at  least  two 
hundred  thousand  dollars  of  capital  in  the  aggre- 

fite  when  paid.  The  remaining  sum  of  $312.50 
agree  to  pay,  and  do  pay  concurrently  with  this 
subacription,  to  the  said  Stuart,  Harkrider  ft 
Co.,  in  consideration  of  their  agreement  here- 
inbefore recited,  and  in  lieu  of  any  further  or 
other  oontribntion  to  expenses  of  organization 
and  incorporating  said  company. 
"No  oonditioiia,  representations- or  a|^«emeats 


etiier  than  those  printed  herein  shall  be  binding 
on  Stnart,  Harkrider  ft  Co.,  or  the  Commoa- 
wealth  Bonding  ft  Accident  Insurance  Company. 
"Witness  my  hand,  this  the  2dth  day  of  Sep- 
tember, IMO. 

"I.  P.  HolUfield  (name  of  subscriber) 

"Memphis,  Texas  (Post  office  address) 
"Merchant  and  Ranchman  (Occupation). 
"Witness:    R.  B.  Bristol." 

This  subscription  contract  was  at  once  de- 
livered to  Stuart  Harkrider  &  Co.,  a  partner- 
ship, which  was  afterwards  Incorporated  and 
known  as  the  Organization  Company.  There- 
after, on  December  1,  1910,  upon  the  promise 
that  stock  would  be  Issued  to  him  as  soon  as 
the  defendant  company  was  organized,  appel- 
lee executed  and  delivered  to  the  Organiza- 
tion Company  four  notes,  payable  to  said 
company,  and  also  a  deed  of  trust  conveying 
certain  lands  as  security  for  said  notes.  The 
first  of  these  notes  was  in  the  sum  of  $687.50 ; 
the  other  three  were  In  tbe  sum  of  $500  each. 
Prior  to  December  1, 1912,  the  first  note  was 
paid  by  appeUee,  and  on  that  date  he  renew- 
ed the  remaining  three  notes,  including  some 
unpaid  interest  which  bad  accrued  thereon  in 
the  face  of  the  renewals.  The  new  notes  ag- 
gregated $562.50  each.  On  the  same  day  he 
executed  a  second  deed  of  trust  to  secure  the 
payment  of  the  renewal  notes.  Twenty  days 
thereafter  the  deed  of  trust  securing  the  orig- 
inal notes  was  released  by  appellant. 

Appellee  alleged  that  It  was  fraudulently 
represented  to  him  by  the  promoters,  as  an 
Inducement  to  secure  bis  subscription  to  the 
stock,  that  appellant  company,  when  organ- 
ized, would  lend  him  money ;  that  the  repre- 
sentations were  relied  on,  were  untrue,  etc. 
Among  other  things,  appellant  <;ompany  al- 
leged that  it  was  incorporated  under  the  laws 
of  Arizona,  where  tSiere  was  neither  statute, 
constitutional  provision,  nor  rule  of  law  pro- 
hibiting the  execution  and  delivery  of  notes 
in  payment  for  certificates  of  stock;  that  in 
such  cafe  the  laws  of  Texas,  forbidding  the 
payment  for  stock  with  negotiable  notes,  is 
in  violation  at  the  Constitution  of  the  United 
States. 

The  case  was  tried  before  the  court  with- 
out a  Jury  and  resnited  in  a  Judgment  In  fa- 
vor of  plalntifT,  canceling  the  three  notes  and 
deed  of  trust  bnt  denying  plaintlfT  a  Judg- 
ment for  the  money  already  paid.  In  the 
findings  of  fact  and  coacluslons  of  law,  the 
trial  Judge  states  that  the  defendant  corpo- 
ration was  chartered  under  the  laws  of  Ari- 
zona In  March,  1911,  and  was  granted  a  per- 
mit to  do  business  In  Texas,  in  Jnne  of  the 
sam«  year;  that  npon  solicitation  of  R.  T. 
Stuart  and  because  of  promises  made  by  hlra 
that  the  company,  when  organized,  woQld 
lend  plaintiff  money,  plaintiff  subscribed  for 
62^  shares  of  its  capital  stock ;  that  Stnart 
and  one  Harkrider  composed  a  partnership 
known  as  the  Organization  Company,  which 
promoted  the  defendant  company;  that  in 
accordance  with  the  snbscriptlon  contract 
the  Organization  Company  took  plalBtlfTs 
notes  tor  $2,187.60,  in  payment  for  tlte  6SH 
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shares  <^  stock  to  be  isaued  by  tbs  defendant 

company ;  that  after  the  defendant  company 
had  obtained  a  permit  to  do  business  In  Tex- 
as, and  plaintiff  had  paid  $687.50  on  his  sub- 
scription, the  promoting  comi>any  released 
the  deed  of  trust  and  the  defendant  company 
took  from  plaintiff  three  notes  for  $562.50 
each,  the  renewals  of  which  are  sought  to  be 
canceled,  together  with  the  deed  of  trust 
securing  the  same ;  and  that  said  notes  were 
taken  in  payment  of  the  stock  which  was 
then  Issued  to  plaintiff  at  Ft  Worth,  Texas. 
The  court  concludes  that  no  fraud  was  shown 
In  the  case;  that  the  certificate  of  stock  un- 
der the  Constitution,  as  well  as  article  1146 
of  the  Kevlsed  Statutes,  was  absolutely  void 
and  constituted  no  consideration  for  the 
notes  and  deed  of  trust;  that  plaintiff  was 
not  In  pari  delicto,  but  was  not  entitled  to  re- 
cover of  the  appellant  company  the  money 
paid.    Appellee  filed  no  cross-assignments. 

By  the  first  assignment  of  error,  this  prop- 
osition la  urged :  After  said  defendant  com- 
pany had  be^  organized  and  chartered  and 
had  its  permit  to  do  business  In  Texas,  and 
plaintiff  had  paid  $687.50  of  Its  said  subscrip- 
tion, said  promoting  company  released  the 
deed  of  trust  securing  said  subscription,  and 
the  defendant  company  took  from  plaintiff 
the  three  $562.50  notes,  wlilch,  and  the  re- 
newals of  which,  so  sought  to  be  canceled  and 
the  deed  of  trust  herein  sought  to  be  can- 
celed, in  payment  of  the  stock  which  they 
then  issued  to  plaintiff;  that  is,  the  62^^  one- 
tenth  shares  of  stock  in  controversy. 

The  first  assignment  is  that  the  court's 
conclusions  of  fact  are  not  supported  by  the 
evidence.  We  think,  when  appellee  executed 
the  notes  and  the  deed  of  trust  securing 
them,  the  subscription  contract  as  an  obliga- 
tion became  functus  ofiiclo  as  to  him ;  he  had, 
by  complying  with  its  terms,  merged  tue 
obligation  evidenced  by  it  and  resting  upon 
blm,  In  the  notes  themselves.  His  indebted- 
ness, evidenced  by  the  subscription  contract, 
was  satisfied  and  thereafter  was  evidenced 
by  the  notes  which  he  had  executed.  The 
c<mtract  bound  the  promoters  to  organize  a 
company  with  reasonable  diligence,  having 
Its  capital  stock  fully  paid  up  and  free  of 
organization  expenses.  It  bound  appellee  to 
pay  in  cash  $312.50  to  the  promoters  as  com- 
pensation for  their  services.  This  has  been 
done.  It  further  bound  him  to  pay  to  the 
company  the  balance  of  the  $2,500  subscribed, 
viz.,  $2,187.50  "in  money  or  securities  satis- 
factory to  the  Insurance  Department,  with  6 
per  cent,  interest,  at  any  time  after  Septem- 
ber 1,  IdlO,  Immediately  upon  receipt  of  no- 
tice firom  Stuart,  Harkrlder  &  Co. ;  that  its 
capital  stock  had  been  subscribed  in  good 
faith  in  amounts  and  at  rates  netting  the 
company  at  least  $200,000."  The  parentheU- 
cal  clause  provides  that  this  amount  shall 
go  to  capital  stock  and  suri^us.  It  must  be 
borne  in  mind,  in  the  construction  of  this  con- 
tract, that  appellant  Is  a  corparatlcn,  organ- 


ized for  bonding  and  casoaltr  insnnmce  par- 
poses.  This  court  said.  In  General  Bonding 
&  Casualty  Insurance  Co.  v.  Mosely,  174  S. 
W.  1034,  quoting  from  Words  &  Phrases: 

"  'Capital  8to<±'  has  been  defined  as  follows: 
When  applied  to  the  amount  subscribed  to- 
wards the  stock  of  a  corporation,  'capital  stock 
of  a  corporation,  in  its  immary  sense,  means 
the  fund,  property,  or  other  means  contributed 
or  agreed  to  be  contribnted  by  the  share  owners 
as  the  financial  basis  of  the  corporation's  bnsi- 
nesa,  either  directly  through  stock  subscriptions 
or  indirectly  through  the  declaration  of  stock 
dividends.  The  term  signifies  those  resources  tlie 
dedication  of  which  to  the  uses  of  the  corpora- 
tion is  made  the  foundation  for  the  issuance 
of  certificates  of  capital  stock,  and  which,  as 
the  result  of  the  dedication,  becomes  irrevocably 
devoted  to  the  satisfaction  of  all  obligations  oi 
the  Gorporatim.  •  •  • '  'Capital  stock  of  a 
corporation  consists  of  the  property  and  money 
subscribed  and  paid  in  for  the  purpose  of  carry- 
ing on  its  business.  •  •  •  •  "The  term  "capi- 
tsl  stodc"  has  a  *  *  *  definite  meaning,  and 
designates  the  amount  of  capital  contributed  by 
the  stockholders  for  the  use  of  the  com- 
pany.   •    «    •'» 

The  par  value  of  each  one-tenth  share  of 
stock  is  stated  in  the  subscription  contract 
to  be  $10.  "Par  value,"  as  there  used,  means 
simply  the  face  value  of  the  sto(&.  6  Words 
and  Phrases,  5136 ;  3  Words  and  Phrases  (2d 
Series)  866.  The  amount  due,  according  to  the 
recital  of  the  contract,  for  the  62^  one-tenth 
shares,  at  $10  each.  Is  $625,  or  one-fourth  of 
the  entire  amount  subscribed;  yet  no  sepa- 
rate obligation  was  made  as  was  done  In  pro- 
viding for  organization  expenses  for  the 
price  of  the  stock  at  the  stated  sum  per 
share.  After  the  payment  of  the  $312.60,  as 
organization  expenses,  a  note  was  executed 
for  $687.50,  and  the  remaining  amount  of  the 
total  subscription,  vis.,  $1,600,  was  divided 
Into  three  seiwrate  notes.  After  the  pay- 
ment of  the  first  note^  the  shares  of  stock 
were  Issued.  These  facts  show  a  practical 
construction  of  the  contract,  which  to  oar 
minds  is  inconsistent  with  the  Idea  that  the 
price  to  be  paid  for  the  stock,  and  the  sum  to 
be  paid  in  as  surplus,  were  independent  and 
distinct  obligations.  The  subscriptlMi  con- 
tract bound  api)ellee  to  execute  his  obliga- 
tions in  the  sum  of  $2,187.50,  evidencing  an 
agreement  to  pay  for  the  stodc  In  install- 
ments. 

It  has  been  frequently  held  that  a  subscrip- 
tion contract  binding  the  sobscrlber  to  pay 
for  his  stock  In  installments  is  not  Inhibited 
by  article  12,  i  6,  of  the  Constitution;  bat 
It  has  also  been  uniformly  held  that,  wheai 
the  stock  is  Issued  before  the  Installments 
are  fully  paid,  the  transactlw  is  void.  When 
the  sabacrliitlon  contract  was  drawn  it  la 
apparent  that  this  article  of  the  Constlta- 
tiou,  and  the  decisions  which  have  construed 
it,  were  not  in  the  mind  of  the  party  who 
wrote  it  We  further  said.  In  General  Bond- 
ing &  Casualty  Ins.  Co.  v.  Mosely,  supra : 

"But  the  plaintiff  in  error  company  is  encag- 
ed in  a  business  requiring  ready  cash  to  meet 
demands  arising  at  unexpected  times  in  oncvr- 
tain  amounts.  An  insurance  company,  in  the 
very  nature  of  things,  should  have  on  baad,  «i- 


Digitized  by  LjOOQ  l€ 


TezJ      COMMONWEALTH  BONDINO  A  CA8UAL.TT  IKS.  CO.  ▼.  HOLLIFIELD       779 


tber  in  cash  or  in  available  aecuziti«8,  snfScient 
fonds  with  whicli  to  meet  extraordinary  emer- 
gencies. Tliis  it  could  not  do,  at  least  for  a 
time,  if  the  subscribers  paid  for  stock  with  la- 
bor or  with  property  other  than  cash  or  secnil- 
ties  easily  convertible  into  cash." 

TbBt  proTlsloD  in  the  contract  with  ref- 
erence to  the  approval  by  the  Insurance  De- 
partment shows  that  It  was  drawn  under  the 
act  of  1909,  spedally  relating  to  Insurance 
companies.  We  have  given  our  views  with 
reference  to  this  law  and  its  application  in 
the  Mosely  Case,  and  they  will  not  be  re- 
peated here.  Suppose,  In  the  Instant  case, 
appellee  had  agreed  to  pay  only  $1  eadi  for 
his  shares  of  stock,  and  the  balance  Of  the 
$2,187.50  should  have  been  represented  by 
his  promissory  notes,  and  this  course  had 
been  porsaed  with  reference  to  all  other  sub- 
scribers: The  result  would  have  been  the 
organization  of  a  $300,000  bonding  and  In- 
surance company,  with  less  than  1/40  of  that 
amount  in  its  treasury  to  secure  iwllcy  hold- 
ers and  creditors.  Under  the  construction 
contended  for  by  appellant,  the  entlT«  sub- 
scription contract  would  be  void.  However, 
If  we  construe  it  to  mean  that  the  whole 
amount  subscribed,  less  organization  expens- 
es, rather  than  $625  constitutes  the  consider- 
ation for  the  stock,  the  contract  would  be 
valid  and  enforceable.  The  vice  in  the  trans- 
action rests  In  the  fact  that  the  stock  was  is- 
sued and  delivered  to  appellee,  thus  enabling 
Mm  to  enjoy  all  the  privileges  of  a  bona  flde 
stockholder  without  having  ''fully  paid  up" 
the  amount  of  his  subscription.  As  has  been 
frequently  decided,  both  the  stock  and  the 
notes  were  absolutely  void.  Irrigation  Co.  v. 
Deutschmann,  102  Tei.  201,  105  S.  W.  486, 
114  8.  W.  1174;  McCarthy  v.  Loan  Co.,  142 
8.  W.  96;  Sturdevant  v.  Palvey,  176  8.  W. 
908;  Bonding  &  Casualty  Ins.  Co.  v.  Mosely, 
Eupra. 

Under  the  third  assignment.  It  is  insisted 
that  l)ecauae  tlie  appellant  company  was  or- 
ganized under  the  laws  of  Arizona,  and  the 
evidence  shows  that  there  is  neither  consti- 
tutional provision  nor  statute  of  Arizona  pro- 
hibiting' the  payment  of  shares  of  stock  with 
a  promissory  note,  the  transaction  in  qnes- 
ti<m  is  valid.  Article  1146  of  tlie  Bevlsed 
Statutes  1911  provides  that  no  foreign  cor- 
poratl<»,  domestic  or  foreign,  doing  business 
In  this  state,  shall  issue  any  stock  whatever 
except  for  money  paid,  etc  The  record 
shows  that  the  home  office  of  appellant  com- 
pany was  at  Ft.  Worth ;  that  the  subscription 
c«mtract  was  executed  in  Texas;  and  that 
tbe  notes,  together  with  the  deed  ot  trust, 
were  executed  and  renewed  In  this  state, 
The  contract  itself  provides  that  the  company 
"la  to  be  incorporated  in  pursuance  of  the 
laws  of  the  state  of  Texas."  Under  the  pro- 
rlsloDS  of  the  above  statute,  these  facts  ren- 
der the  transaction  subject  to  the  laws  of 
Texas.  State  Bank  v.  Falvey,  176  S.  W.  838 ; 
Starderant  v.  Falvey,  supra;  Fowler  t.  Bell, 
90  Tex.  UO.  87  S.  W.  10S8,  8»  U  &.  A.  SB4^ 


59  Am.  St.  Rep.  788 ;  Loon  Ass'n  v.  Gridtn, 
90  Tex.  487,  39  S.  W.  656. 

What  has  been  said  disposes  of  the  fourth 
assignment. 

The  fifth  assignment  Insiste  that  the  court 
erred  In  holding  that  the  notes  were  without 
consideration  because  the  evidence  stwws 
that,  relying  upon  plaintiff's  subscription  con- 
tract and  his  promise  to  pay  for  Us  stodc, 
defendant  and  the  public  generally  dealt  with 
plaintiff  as  a  stockholder,  and  that  the  de- 
fendant company  has  Incurred  liabilities  and 
created  oldigatlons  on  the  strength  of  plain- 
tUTs  subscription;  and  further,  by  reason  of 
the  fact  that  plaintiff  had  participated  by 
proxy  In  the  management  and  conduct  of  the 
affairs  of  the  company,  he  was  estopped  to 
assert  the  invalidity  of  the  transaction.  This 
is  not  a  suit  by  a  creditor  of  the  corporation, 
seeking  to  hold  appellee  upon  his  subscrip- 
tion, and  it  is  not,  necessary  to  consider  that 
question. 

The  stock  being  declared  invalid  hy  the 
constitutional  and  statotory  provisions,  ap- 
pellee is  not  estopped  by  participation  as  a 
stockholder  In  the  meetings  of  the  company 
from  asserting  the  invalidity  of  the  notes. 

We  think  the  record  warranted  the  court 
in  finding,  in  accordance  with  the  testimony 
of  appellee,  that  the  whole  amount  of  his 
subscription,  as  evidenced  by  his  original 
notes,  was  the  consideration  for  the  stock  is- 
sued to  him ;  and  the  Judgment  is  therefore 
affirmed. 

HEIO^RICKS,  J.  (concurring).  I  agree 
with  Justice  HAIiL  in  affirming  this  case, 
and  relative  thereto  make  the  following  ob- 
servations: 

I  think  the  obligatory  features  of  the  con- 
tract of  subscription  as  to  the  methods  of 
payment  for  the  stock,  for  which  HolUfleld 
subscribed,  are  unambiguous. 

That  portion  of  the  contract  is  as  follows: 

"Now,  therefore^  I  do  hereby  subscribe  for 
62%  one-tenth  shares  of  tiie  par  value  of  $10.- 
00  eaeb,  of  the  capital  stodc  of  said  Gwimon- 
wealth  Bonding  &  Accident  Insurance  Com- 
pany, and  agree  with  said  company  to  pay  there- 
for the  sum  of  $2,600.00,  as  follows :  The  sum 
of  $2,187JS0  I  agree  to  pay  in  mon^,  or  at- 
curitica  satisfactory  to  the  Insurance  Depart- 
ment, with  six  per  cent,  interest,  to  said  Com- 
monwealtli  Bonding  &  Accident  Insurance  Com- 
pany, or  its  trustees  (which  goes  to  eapital 
stock  and  nixplns).    *    •    *" 

As  I  read  it,  the  obligation  on  Its  face  is 
to  pay  the  sum  of  $2,500  for  tiie  stock,  either 
in  money  or  securities  satisfactory  to  the  In- 
surance Department 

'  According  to  my  view,  the  question  is:  Tb 
the  liability  on  the  subscription  contract 
actually  extinguished  by  the  giving  of  se- 
curities, as  shown  by  the  acts  of  the  parties 
in  this  record,  as  Intended  by  their  acts;  and 
whether  such  securities  are  a  payment  for 
the  stock  as  evidenced  by  their  acts,  as  an 
alternative  substitute  for  the  actual  cash? 
When  the  contract  reads  he  may  either  pay 
in  casta  ov.  approved  securities,  the  altema* 
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tire  nature  of  the  payment,  that  Is,  cash  or 
securities,  adds  force  to  the  meaning  that 
they  really  intended  under  apprc^rlate  con- 
ditions that  the  securities  should  be  con- 
sidered in  lieu  of  the  cash.  If  such  a  condl- 
tloD  la  sufficiently  shown  in  this  record — 
declaring  the  intention  of  the  parties  with 
reference  to  the  alternative  provision  as  con- 
trolling the  method  of  payment — I  am  unable 
to  say  that  the  subscription  contract  contin- 
ues to  be  one  payaUe  in  instaUments,  and 
that  said  securities.  If  shown  in  this  record 
to  be  regarded  as  payment  by  the  parties, 
would  continue  to  be  substituted  obligations 
as  merely  continued  Installments  of  the  snb- 
Bcrlption  contract,  Instead  of  obligations  In 
payment  of  the  stock. 

The  question  is  not  wholly  one  of  renewals 
being  a  perpetuation  of  the  same  debt,  but 
there  is  also  Involved  the  question,  which  of 
the  alternative  provisions  of  this  contract 
is  acted  upon,  as  shown  by  the  acts  of  the 
parties? 

"  •  ♦  •  When  the  piomoten  of  a  corporation 
have  made  a  contract  in  its  l>ebalf,  to  be  per^ 
formed  after  it  is  organized,  it  ma;  be  deemed 
a  continuing  offer  on  the  part  of  the  other  par- 
ty to  the  agreement,  •  *  •  and  may  be  ac- 
c^ted  and  adopted  by  the  corporation  after 
Bucb  organisation.  •  •  • "  Railway  Co.  v. 
Granger,  86  Tex.  355,  24  S.  W.  795.  40  Am. 
St  Rep.  837. 

Hence,  when  the  corporation,  Ckimmou- 
wealth  Bonding  &  Casualty  Insurance  Com- 
pany, came  into  existence,  by  virtue  of  the 
issuance  of  its  charter,  and  said  contract  was 
la  its  possession  and  presumptively  adopted 
by  the  company,  it  was  adopted  as  a  wholeu 

The  contract  was  executed  by  Holllfleld  the 
29th  day  of  September,  1910.  About  that 
time,  according  to  the  testimony  of  Mills,  who 
was  tlie  secretary  of  this  defendant  company, 
an  organization  meeting  was  held,  and  some 
of  the  officers  of  said  proiwsed  corporation 
elected. 

Subsequent  to  the  date  of  the  contract,  De- 
cember 1,  1910,  this  defendant  executed  the 
first  series  of  notes,  with  an  accompanying 
deed  of  trust  on  1,400  acres  of  land,  to  secure 
said  paper.  Evidently  the  above  contract, 
with  the  paper,  was  in  the  bands  of  the  offi- 
cers of  the  proposed  corporation  prior  to  the 
date  of  Its  charter  In  March,  1911,  for  on 
Februai^  6,  1911,  Mills,  who  bad  been  electa 
ed  secretary,  of  the  contemplated'  corporation, 
wrote  Holllfleld  that  they  had  been  ajdvlsed 
that  the  State  Commissioner  of  Insurance  re- 
quired a  statement  from  two  disinterested 
parties,  placing  an  estimate  of  value  ob  the 
property  used  in  securing  the  balance  due  for 
Holllfleld's  stock  subscription,  Mills,  the  sec- 
retary, inclosed  forms,  for  the  purpose  of 
obtaining  a  valiiatioo,  as  lodlcatedt  and  two 
oertlflcafcest  made  by  two  different  citizens  of 
that  community,'  of  date  February  16,  1911, 
were  sent  to  the  preliminary  erganlisation, 
placing  a  valuation  of  $17  per  acre  aiKW  the 
1,400  acres  of  land  amlxraced  in  the  fltst  deed 
of  trust     After  the  charter  wasi  oMaiued, 


Mills  continued  to  be  the  secretary  of  said 
corporation  until  some  date  In  July,  1911. 
It  is  very  inferable  from  the  fact  that  Mills, 
who  had  nothing  to  do  with  Stuart,  Hark- 
rlder  &  Co.,  was  assuming  duties  and  making 
requests  of  this  particular  subscriber,  with 
reference  to  said  securities.  The  date  of  the 
contract,  with  the  subsequent  date  of  these 
securities,  with  said  contract  and  sold  se- 
curities In  the  i>ossession  of  the  corporation 
when  chartered  in  March,  1911,  and  after 
the  officers  and  directors  had  been  elected,  at 
least  suggested  to  the  corporation  that  se- 
curities had  been  executed  which  bore  dif- 
ferent dates  of  maturity  of  rather  extend- 
ed time,  and  that  said  subscriber  was  not  in- 
tending at  least  during  the  life  of  the  se- 
curities, to  pay  in  cash  for  the  stock.  These 
facts  apparent  to  the  company,  when  obtain- 
ing the  documents,  were  consistent  with  the 
intention  of  the  parties  in  compliance  wltb 
the  alternative  provision  in  the  contract  to 
pay  in  securities,  and  not  In  cash,  at  least 
during  that  period;  whether  yoa  reject  or 
admit  the  testimony  as  to  what  Mills  did 
prior  to  the  diarter,  as  bearing  upon  in- 
tention. 

I  infer  from  Mills'  testimony  that  a  mudi 
Isrgec  per  cent  of  the  stockholders  gave 
notes  in  closing  up  their  subscriptions  than 
cash  paytaent  of  stock.  In  testifying  in  re- 
gard to  the  mooted  questions  of  loans  (which 
at  one  time  had  very  much  bothered  the  com- 
pany, on.  account  of  promises  as  to  loans  as 
well  as  on  account  of  one  of  their  own  state- 
ments about  loans,  which  they  had  presented 
to  the  stockholder^,  be  said: 

"The  purpose  was  to  take  the  stockholderg' 
notes  which  were  amply  secured,  and  convert 
them  into  money  from  any  source  we  could,  in 
order  to  meet  the  stockholders'  requirements. 
WheM  we  could,  we  would  negotiate  Uie  notes 
given  for  stock  in  the  company  and  that  would 
put  cash  into  the  treasury  of  the  company." 

Mills  testified  they  did  no  buslnesB  prior 
to  the  organization  of  the  company  and  hence 
what  notes  were  negotiated,  g^ven  by  sub- 
scribers for  stock,  were  sold  after  Incorpora- 
tion. 

These  particular  notes,  under  the  first  deed 
of  trust,  according  to  the  valuation  of  the 
property,  were  amply  secured.  T^e  second 
deed  of  trust,  executed  In  December,  1912, 
was  made  subject  to  a  mortgage  In  favor  of 
one  Darlington,  for  the  sum  of  $10,000,  plac- 
ed upon  property  intervening  the  first  and 
second  mortgage. 

Before  this  was  done,  and  dortng  the  pend- 
ancy of  the  previous  notes.  It  Is  inferred  that 
some  effort  was  made  to  merge  this  partiro- 
lar  company,  in  some  manner,  into  another 
corporation  called  the  Bankers'  Quaranty 
Company.  The  record  shows  that  an  Instm- 
ment  of  some  character,  wltb  HolUfield's  sig- 
nature attadied.  providing  for  the  sale  of 
his  stock,  and  antborising  B.  F.  Allen.  Jr, 
to  transfer  tiie  seme  and  obtain  etber  stoA 
in  lies  thereof  in  the  gnareaty  roimwny 
»B8  twitlfied  about.    B^lfleia  salde 
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"Hut  la  my  dgnatars  th«ie  to  the  instm- 
ment,  reciting  that  there  was  a  sale  made  of 
62V4  l4iar«8  ot  the  capital  stock  of  the  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany, represented  by  certificate  No.  102,  to  the 
Banken'  Oaaranty  Company,  and  authorisinc 
B.  F.  Allen,  Jr.,  to  transfer  that  stock." 

He  further  said:  "I  returned  the  first  stxx^ 
I  got  to  the  Commonwealth,  and  they  sent 
me  this  stock  afterwards,"  meaning  the  stodc 
eridenced  by  the  tranafer  signed  by  him. 
This  Instrument  v^as  referred  to  Holllfleld 
by  defendant  company's  attorneys,  on  cross- 
examination,  producing  the  atMve  testimony, 
BoUifield  teetliled  that  the  certificate  with 
the  Instrument,  was  returned,  and  that  aft- 
erwards they  sent  the  particular  certificate 
in  this  record  in  place  of  the  former  stock. 
Tnrther,  on  cross-examination,  it  is  true,  that 
lie  said  "It  seems  like"  that  he  got  a  certifi- 
cate from  the  Bankers'  Guaranty  Company. 
HoweT^,  his  remembrance  as  to  what  he  got 
being  In  apparent  conflict  with  the  instm- 
Bent  presented  to  him,  which  HolUfleld  was 
apparently  summarizing,  would  not  destroy 
the  rtght  of  the  trial  court  to  conclude  that 
the  Conamonwealth  Bonding  &  Casualty  Com- 
pany actually  sent  Hollifleld  and  issued  oer- 
tiflcate  of  stock  in  the  Commonwealth  Com- 
pany. It  is  to  be  presumed  that  this  act 
was  after  incorporation;  otherwise,  you 
would  be  required  to  Infer  that  an  attemi>t 
was  made  to  transfer  certificates  in  a  cor- 
poration which  had  never  been  organized. 

After  the  execnticm  of  the  second  s^es 
of  notes,  and  the  eancellation  of  the  old 
paper,  another  and  different  certifloate  of 
stock,  signed  by  Mills,  was  actually  Issued 
and  delivered  to  HolUfleld,  the  subscriber, 
and  accepted  by  him. 

It  la  not  ^own  by  any  fact  in  this  reeerd, 
unless  yon  were  to  infer  from  the  deUrery 
of  the  stock  and  the  fact  of  valnatlop  that 
the  Insurance  Department  in  reality  approved 
any  securities.  The  Insurance  Department 
held  up  tile  permit  to  this  corporation  to  do 
bualiiesa  in  this  state  from  some  time  in 
ICarcb,  19U,  when  the  aharter  was  issued,  to 

the day  of  June,  of  that  year. 

For  aivdlant's  benefit,  I  think  it  Is  true 
that  when  this  subscription  contract  was  exe: 
cuted  It  was  ooatens)lated  tbat  the  proposed 
corporation  would  be  organised  ander  sec- 
tion 62  of  the  Insuranoa  Code  of  1809,  bow 
oonstttntlng  arttde  4064  of  the  Berised  Stat- 
utes of  1911. 

Sxtaix  state  companies  were  permitted,  un- 
der section  10  of  the  same  act,  now  oonatltat* 
lug  artlcto  4734  of  the  llevlsed  Staitutea,  to 
inrest  tfaelr  funds  iu  "first  liens  upon  real 
estate,  the  tltls  to  wUch  ts  valid,  and  the 
valae  of  which  Is  double  the  amount  loaned 
thereon."  eta  And  tlut  arttde  47U,  ot  the 
Serised  Statutes,-  ai^icable  to  such  compa- 
nies, and  reUtinr  psrticulariy  to  the  Invest- 
ment  ot  capital  ntadk,  provided  by  the  tUrd 
danse  that  soab  oipltal  stocb  may  consist 
in  mortgagee  upoa  unincumbered  reSI  estate 
ta  Uii9  sUte^  tlM  tlOs  to  wMch  la  valid,  e< 


a  market  value  double  the  amount  loaned 
thereon,"  etc.  It  is  troublesome,  it  is  true, 
in  analyzing  the  statutes  with  reference  to 
foreign  corporations  in  part  doing  an  insur- 
ance business,  just  what  jurisdiction  the  Com- 
missioner of  Banking  and  Insurance  liad  and 
to  what  extent  securities  are  embraced  with- 
in his  jurisdiction,  under  the  law. 

If  the  company  switched  Its  purpose  to  in- 
corporate under  the  Texas  laws  (which  would 
have  required  tlie  approval  of  these  securi- 
ties), and  then  incorporated  'under  the  laws 
of  a  foreign  state  or  territory,  wblek  might 
not  require  such  approval,  the  Inference,  how- 
ever, is  dedueible  that  some  one  approved 
these  securities,  and,  if  the  company  did  so, 
the  alternative  provision  of  the  contract  in 
its  spirit  was  followed.  It  attempted  first, 
according  to  this  record,  to  Issue  and  ac- 
tually deliver  a  certificate  of  stock,  as  an 
evidence  of  HOllifleld's  right  in  this  incor- 
poration, though  for  the  purpose  of  transfer 
for  other  stock  in  another  corporation. 
Thereafter  it  actually  issued  and  delivered 
another  certificate  of  stock  to  the  subscriber, 
which  was  received  by  him  and  held  until 
the  institution  of  this  suit. 

With  which  of  these  two  provisions,  fram- 
ed in  the  alternative,  were  these  two  parties 
intending  to  comply?  One  of  them  expressed 
an  obligation  by  payment  in  money;  the 
other  by  payment  in  approved  securities. 

"We  reoognize  the  rule  that,  in  a  case  of 
doubt,  courts  ahould  favor  a  construction  wbicli 
upholds  the  validly  of  the  contract,  but  such  a 
mle  cannot  apply  to  a  case  where  the  intent  of 
the  parties  ii  obvious.  A  court  cannot  do  vio- 
leuoe  to  the  plain  meaning  of  words  aad  the 
clear  intent  by  making  a  contract  for  ttie 
parties,  nnder  the  fiction  of  a  construction." 
Scripps  V.  Sweeney,  1«0  Mich.  148,  128  N. 
W.  72. 

The  rule  of  preferred  legality,  as  an  ar- 
bitrary rule,  I  take  it,  is  referable  more  to 
contracts  ambiguous  and  susceptible  to  two 
constructions  on  their  face. 

The  condition  here  is:  The  parties  have  a 
contract,  one  provision  of  which  is  valid,  and 
the  other  void  If  paid  by  the  securities  sign- 
ed by  Hollifleld.  Thereafter  they  deal  with 
reference  to  the  contract,  and  ..as  to  Its 
consummation.  To  which  provision  are  their 
acts  to  be  referred?  To  say  tluit  a  court 
or  a  jury  could  not  i>a8s  upon  a  question  of 
this  character  as  a  question  of  fact,  the  same 
as  any  other  Issue,  I  am  uuab^  to  .conpede. 

*The  tSEltis  'money  paid'  are  Tety  definite  aad 
plain  and  do  not  m^an  that  stock,  can  be  itold 
for  money  to  be  paid,  but  must  be  sold  for 
carik."  Irrigation  Co.  v.  Deufschmann,  102  Tex. 
20t,  114  8.  W.  1176. 

"The  tenns  in  wbidi  this  ssction  of  the  Con- 
stitution is  expressed  Indicates  the  purpose  that 
the  assets  of  the  corporation  shoifld  be  some- 
thing substantial  and  of  sucb  a  chioracter  that 
tliey  could  be  subjected  to  tbe  payiaent  of  dainu 
against  the  cojrporation  ••  w^ll  aa  t9  secure  tbe 
shareholders  in  their  rights  in  the  capital  sto(^." 
Glass  Co.  V.  Antlexplo  Co.,  IM'TeX.  434,  108 
».  W.  MS,  1»  L.  K  A.  0i.  Si)  eao.  180  Am. 
SLBep.  866). ..< 


Digitized  by  LjOOQ  IC 


782 


184  SOUTHWSSTBHN  BEIPOBTEB 


CEex. 


Here  the  corporation  evidently  Intended 
to  invest  tbls  subscriber  Mth  the  rights  of 
a  full-fledged  stockholder,  In  the  first  at- 
tempt to  deliver,  as  well  as  in  the  last  de- 
livery of  the  sto(^.  -The  C!onstitution,  and 
the  statutes  thereunder,  with  reference  to 
railroad  securities,  are  complete,  in  prevent- 
ing such  stock  and  such  securities  from  going 
Into  the  hands  of  innocent  purchasers  up- 
on insuffldent  security.  Among  the  purposes 
evidently  contemplated  by  the  particular  pro- 
vision of  the  Constitution  was  to  prevent 
the  same  thing  as  well  as  a  protection  to 
the  creditors  and  the  original  stockholders, 
though  Incomplete.  Where  it  is  intended,  as 
I  believe  the  trial  court  had  the  right  to 
Infer  from  this  record,  viewing  it  as  a  whole, 
that  the  securities  paid  for  the  issuance  and 
delivery  of  the  stock,  if  the  corporation  is 
not  insolvent  and  the  rights  of  creditors  have 
not  intervened,  such  stock  and  such  securi- 
ties should  be  canceled. 

This  holding  I  do  not  consider  in  conflict 
with  the  Medlln  Case,  180  S.  W.  901,  the 
Barrington  Case,  180  S.  W.  936,  the  HUl  Case, 
181  S.  W.  219,  lately  decided,  or  any  other 
case  decided  by  this  court  When  the  real 
basis  of  each  of  the  different  cases  is  ana- 
lyzed, I  can  see  no  real  contrariety. 

Hence,  "treating  the  •  •  •  company  as  a 
foreign  corporation,  within  the  meaning  of  the 
article  (1146,  B.  C.  S.  1911),  and  it  having  been 
shown  that  the  corporati(Hi  was  doing  buaineea 
in  this  state  (when  this  stock  was  issued,  and 
delivered),  the  statute  applied  to  it  with  full 
force,  and  prohibited  the  issuance  of  stock  by  it 
for  the  promissory  note  of  the  parebaser." 
Bank  v.  BWvey,  175  «.  W.  836. 

The  Barrington  Case  cited,  and  the  case 
of  Cattlemen's  Trust  Co.  v.  Turner,  182  S. 
W.  438,  lately  decided  by  the  Second  Court 
of  Appeals,  and  the  Falvey  Case,  supra,  are 
In  accord  upon  the  question  of  issuance  and 
dellveir;  but  the  facts  in  each  case  insisted 
upon  as  showing  delivery  for  the  stock  are 
clearly  distinguishable  .  from  tbls  case.  I 
am  not  deciding  this  question  upon  conclu- 
sions of  witnesses,  but  upon  the  acts  of  the 
parties,  as  evidencing  whlcb  provision  the 
parties  were  acting  under. 

Appellant  contends  that  the  securities  can- 
celed represent  the  surplus,  and  that  the 
stock,  on  account  of  previous  payments,  has 
been  actually  paid  for  In  cash.  I  think  this 
position  is  wholly  untenable.  I  am  unable 
to  see  how  logically  and  le^lly  tt  can  be  said 
that  became  this  defendant  agreed  to  pay 
$2,500  for  the  stock  Xwhatever  its  face  vMtie), 
and  further  agreed  that  a  certain  propor- 
tion paid,  or  agreed  to  be  paid,  would  go  to 
capital,  and  another  proportion  to  sarplns, 
that  the  whole  amohnt  the  subscriber  agreed 
to  pay  did  not  represent  the  consideration 
for  the  stock.  Whatever  the  division  of  the 
proceeds  realized  upon  the  Subscription,  said 
proceeds  were  in  conslderatton  of  the  stock 
Hollifleld  agreed  to  buy.  As  a  last  analysis, 
he  promised  t9  VKf  ■&!<},  consideration  for 
tha  stock;    lie  did  not  imrcbase  any  certifi- 


cates in  a  surplus  fund ;  nor  did  he  own  an; 
interest  in  that  fund  except  through  the 
medium  of  his  stock,  whatever  its  par  value; 
nor  did  the  corporation  own  that  fund,  ex- 
cept as  a  result  of  the  purchase  of  the  stock, 
which  was  the  consideration  the  subscriber 
agreed  to  pay  for  said  stock.  If  the  $2,500 
is  the  agreed  consideration  for  the  stock,  and 
such  stock  should  be  void,  it  is  wholly  imma- 
terial what  agreement  the  parties  may  have 
made  as  to  the  disposition  of  the  fond.  Ordi- 
narily, of  course,  the  more  surplus  a  cor- 
poration possesses,  whether  the  result  of 
subscriptions  originally  paid  In,  or  thereafter 
earned,  the  stock  is  the  representative  of 
Uiat  surplus  and  is  more  or  less  valiiable, 
in  proportion  to  the  amount  of  the  surplus. 
The  promise  to  pay  $2,600  for  the  stock, 
though  a  part  may  go  to  sniplos,  I  do  not 
think  dlvislhle  in  a  legal  sense.  Farther,  I 
understand  it  to  be  the  invariable  role  that: 
"Where  the  agreement  consists  of  one  prran- 
ise  made  upon  several  considerations  (though  -I 
do  not  concede  the  consideration  is  even  divisi- 
ble in  this  promise)  some  of  which  are  bad  and 
some  good,  here,  also,  the  ^yromise  is  wbollj 
void,  for  it  is  impossible  to  say  whether  the  le- 
gal, or  the  illegal  p<n:tlon  of  the  consideration, 
most  affected  the  mind  o£  the  promisor,  and  in- 
duced his  promise."  Clark  on  Contracts,  p.  473, 
and  numerons  case*  cited. 

I  am  unable  to  differentiate  it  in  the  con- 
tract as  a  legal  proposition.  I  think  the 
judgment  should  be  affirmed. 

HDFF,  O.  J.  (dissenting).  I  am  unable  to 
assent  to  the  afllnnance  of  this  case  and  re- 
speetfully  dissent  from  the  action  of  the 
majority  of  this  court  in  doing  so.  My  learn- 
ed Brethren  are  very  mudx  at  variance  In 
giving  the  grounds  for  affirmance.  One  holds 
when  the  notes  .were  executed  the  subscrip- 
tlcD  contract  or  agreraaent  was  merged  In  the 
notes  and  that  the  evidence  ^ows  that  tbey 
were  executed  upon  an  agreement  to  issne 
stock  therefor.  The  other  holds  the  sub- 
scription contract  was  accepted  by  the  corpo- 
ration when  organized,  and  in  efTect  that 
appellee  had  elected  tlie  alternative  provision 
In  his  proposition  to  pay  for  tiie  stock  In  se- 
curttleJs  satisfactory  to  the  insurance  depart- 
ment, and  hence  a  payment  In  securitleB  was 
made  and  therefore  void.  I  cannot  concur 
with  either  opinion  filed.  The  subscription 
was  made  and  delivered  to  the  agraits  of  ap- 
pellee before  the  company  was  organized,  and 
he  executed  the  four  notes,  one  for  9037JSO 
and  ,ttie  tbreq  Cor  $600  each,  payaUe  to  hi.s 
agents,  the  Organization  Company,  and  se- 
cnred  these  notes  by  a  deed  of  trost  on  2\i 
sections  of  land.  All  these  Instmments  were 
in  the  hands  of  his  agents  before  the  inc(»^ 
peoratlon  of  the  company.  The  company  was 
incorporated  March  23,  lAU,  and  gixnted  a 
permit  to  do  business  in  Texas  In  June,  19U. 
The  Organization  Oompany,  the  appellee's 
agent,  indorsed  the  notes  to  appellaat  and 
turned  over  to  It  the  sabscirlption  contract. 
■ASber  the- company  wtls  tooocpoiated  and  be- 
fore tbe  tenewal  «f  the  three  KWO  netea. 
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wltb  the  liitM«8t  add«d  in,  the  appellee  paid 
fUl  to  appellant  the  9687.50  note  before  he 
reoelTed  the  certificate  of  stock.  Thereafter 
he  renewed  the  three  $500  notes  and  ezecat- 
ed  a  deed  of  troet  on  the  same  land  to  ae- 
core  them.  These  last  notes  and  the  deed 
of  trust  are  the  instruments  sought  to  be 
canceled.  These  last  notes  are  dated  Decem- 
ber 1, 1912,  while  the  original  notes  are  dated 
December  1,  1910,  and  the  original  deed  of 
trust  Is  dated  January  13,  1911. 

The  appellee  testified  that  the  <dd  notes 
were  given  "for  stock  In  the  Commonwealth 
Company."  "These  new  notes  which  I  exe- 
cated  are  for  the  same  consideration." 
"These  three  notes  for  the  sum  of  $562.50 
each,  executed  on  December  1,  1912,  were  re- 
newal notes  of  old  ones."  I  find  no  evidence 
that  there  was  a  promise  that  the  stock  would 
be  Issued  to  him  when  the  company  organiz- 
ed. True,  while  testifying,  he  stated  that  he 
paid  $2,500  for  the  certificate  which  he  then 
held  In  his  hand,  and  that  he  got  nothing  else 
for  his  money  except  the  certificate ;  that  he 
paid  $1,000  in  money  and  the  three  notes 
sought  to  be  canceled,  bat  he  did  not  testi- 
fy, as  I  construe  the  testimony,  that  the 
corporation  promised  to  issue  stock  in  pay- 
ment or  in  consideration  of  those  notes.  The 
stock  introduced  in  evidence  was  dated  July 
10,  1912,  but  in  fact  was  not  delivered  to  him 
until  after  he  had  paid  the  first  note  falling 
due  and  the  renewal  of  the  old  notes  in  De- 
cember, 1912.  I  am  unable  to  find  from  thia 
testimony  anything  .warranting  the  Inference 
that  there  was  stock  delivered  to  him  prior 
to  the  one  shown  in  evidence.  There  Is  some 
testimony  that  an  agreement  was  prepared 
for  him  to  sign,  agreeing  to  transfer  his  stock 
in  this  company  to  another  corporation, 
which  waa  delivered  to  him,  and  which  he  re- 
fused to  sign  and  return  to  the  company.  I 
do  not  Interpret  It  as  testimony  showing  that 
any  itaxA  was  Issued  to  him  and  delivered  to 
him.  The  appellee's  testimony  on  that  point 
shows  that  be  does  not  knew  what  it  really 
was,  except  that  they  sought  to  get  a  trans- 
fer of  his  stock  in  appellant  to  some  other 
company. 

I  believe  that  the  original  contract  of  sab- 
scrlptlon,  the  original  notes,  and  the  deed  of 
trust  given  to  secure  those  notes,  must  be 
read  together  as  part  of  his  proposition  to 
the  proposed  corporation  to  take  stock  in 
the  company,  when  organized.  When  so 
read,  his  proposition  to  the  corporation  is,  if 
it  aco^>ted  bis  proposition  to  pay  tov  62^ 
shares  of  stock  at  $10  per  share,  $30  per 
share  to  the  surplus,  that  he  would  pay  this 
sum  of  money  at  a  time  certain;  in  other 
words,  he  agreed  to  pay  his  subscription  by 
installments.  This  .was  not  a  promise  to  pay 
npon  the  issue  of  stock  to  him,  bnt  a  promise 
to  pay  for  the  stock,  and  clearly  implied 
that  be  would  pay  before  Issuance  under  the 
contract  Elven  without  any  statutory  or  con- 
stitutional inhibition,  he  could  not  have  com- 
pelled the  issuance  Ot  the  stock  befoie  be 


paid  ft>r  It.  OaUfomla  Hotel  Oa  v.  Oall^n- 
der,  91  CaL  120,  29  Pac  859,  28  Am.  St  B«p. 
99.  The  contract  being  valid  furnished  a  suf- 
ficient consideration  for  the  new  notes,  and 
they  were  not  therefore  void.  I  qnote  from 
Bnltng  Case  Law,  voL  7,  "Corporations,"  i 
193: 

"A  sabscription  by  "a  nnmber  of  persons  to  the 
stock  of  a  corporation  to  be  thereafter  formed  by 
tbem  has  in  law  a  double  character:  First,  it 
is  a  contract  between  the  subscribers  themselves 
to  become  stockholders  without  further  act  on 
their  part,  immediately  npon  the  formation  of 
a  corporation.  As  such,  toe  contract  is  binding 
and  irrevocable  from  the  date  of  the  subscrip- 
tion, at  least  in  the  absence  of  fraud  or  mistake, 
unless  canceled  by  consent  of  all  the  subscrib- 
ers belore  acceptance  by  the  c<»rporation.  Sec- 
ond, it  is  also  in  the  nature  of  a  continuing  offer 
to  the  proposed  corporation,  which  upon  ac- 
ceptance by  it,  after  its  formation,  becomes  as 
to  each  subscriber  a  contract  between  him  and 
the  corporation.  The  uniform  postulate  ofl  all 
the  adjudicated  cases  is  that  any  subscription 
to  stock  in  a  corporation  to  be  thereafter  formed 
is  not  and  cannot  be  from  the  very  nature  of 
the  transaetian,  a  complete  contract— it  is  an 
open  proposition — nntil  the  actual  formation  of 
the  corporation ;  it  is  merely  a  continuing  offer 
to  take  stock  upon  the  condition  that  the  corpo- 
ration be  called  into  existence  and  a  fnlflllmoit 
of  which  condition  works  at  once  without  fur- 
ther act  on  the  part  of  the  subscriber  an  implied 
acceptance  and  concludes  a  binding  contract 
It  is  not  essential  to  constitute  one  a  subscrib- 
er to  the  capital  stock  of  a  oorporati<m  that  he 
should  have  subscribed  to  the  stock  books  after 
articles  of  incorporation  have  been  perfected 
and  filed.  If  there  is  a  preliminary  subscrip- 
tion and  the  corporation  is  thereafter  formed  as 
contemplated  within  a  reasonable  time,  the  sub- 
scribers become  stockholders  without  any  fur- 
ther act  Again,  notice  of  acceptance  by  a  cor- 
poration of  a  subscription  for  its  benefit  made 
before  it  was  organized  is  not  necessary.  Such 
acceptance  may  be  inferred  from  the  conduct 
of  the  corporation  retaining  the  subscription  pa- 
per in  its  possession  and  expending  large  sums 
of  money  on  the  fttith  of  it  •  *  •  A  pro- 
moter of  a  proposed  corporation,  who  soUeits 
and  procures  stock  subacriptions,  is  the  agent  of 
the  body  of  the  subscribers  to  hold  the  subecrip- 
tlons  nntU  the  corporation  is  formed  and  then 
tarn  them  over  to  it  without  any  further  act 
of  delivery  on  the  *  part  of  the  subscribera 
Hence  a  delivery  of  a  subacription  to  such  pro- 
moter is  a  complete  delivery  so  that  it  becomes 
eo  instante  a  binding  contract  as  between  the 
subscribera." 

This,  I  believe  to  be  the  role  established  in 
Vncas.  Belton  Compress  Ca  ▼.  Saunders,  70 
Tex.  680,  6  S.  W.  134;  Steely  ▼.  Texas  Im- 
provement Co.,  66  Tex.  Cir.  App.  463,  119  S. 
W.  319,  322,  328 ;  Mnthis  r.  Prldham,  1  Tex. 
ClT.  App.  68,  20  S.  W.  1015;  Blvlns  T.  Pan- 
handle Packing  Co.,  140  S.  W.  623. 

The  clause  "pay  In  money  or  securities  sat- 
isfactory to  the  Insurance  department"  does 
not,  tn  my  Judgment  render  the  proposition 
void ;  but  if  It  standing  alone,  did  so^  then 
before  appellant  accepted  the  proportion  ap> 
peUee  had  changed  that  part  of  It  by  his  note 
to  i>ay  in  cash  upon  a  day  certain  and  at  all 
evoits.  It  was  not  a  promise  to  pay  if  the  ' 
8to<^  was  leaned,  and  no  such  Inference  Is  le- 
gally inferable.  The  company  could  not  1»- 
sne  the  stodc,  and,  if  It  aftKwards  did  bo^ 
It  was  an  ultra  vires  act,  and  the  certlfloate 
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of  BtoA  was  Y<M  and  not  an  obllgatlan  upon 
tba  compaxsy  tor  Its  par  ralae.  This  stock 
ooald  have  been  called  in  and  canceled  at 
aaj  time  by  the  company,  or  ths  Attorney 
General  of  the  state  could  hare  Instituted 
proceedings  to  that  end.  Articles  1147,  114& 
I  cannot  see  how  this  would  render  a  vaUd 
note  invalid.  The  purpose  of  the  Oonstltn- 
tlon  and  law  was  to  prevent  the  Issuance  of 
watered  stock,  not  to  declare  Illegal  a  con- 
tract to  pay  for  stock.  The  contract  did  not 
require  Its  issuance  before  paid  for,  and  the 
subscription  was  not  therefore  Illegal.  Be- 
cause the  corporation^  after  accepting  the 
note,  did  an  illegal  thing,  this  would  not  ren- 
der the  notes  Illegal  when  the  illegal  thing 
was  not  the  consideration  for  the  note.  Con- 
tracts of  this  kind,  as  well  as  this  very  con- 
tract, have  been  upheld  as  legal  by  the 
courts,  and  I  see  no  reason  for  h<dding  dif- 
ferently in  this  case. 

Considering  the  proposition,  notes,  and 
deed  of  trust  as  one  Instrument,  it  was  nn- 
amUguouB  In  that  it  was  a  promise  to  pay 
cash  for  the  stock.  The  rule  is  so  well  rec- 
ognized by  all  the  courts  that  an  agreement 
to  pay  for  stock  by  subscribers  may  be  en- 
forced after  organization  of  the  proposed 
corporation,  that  I  deem  it  unnecessary  to 
cite  further  authorities.  The  appellee's  in- 
terpretation that  the  certificate  was  to  be  is- 
sued to  him  In  consideration  of  his  note  and 
subscription  in  my  judgment  la  not  warranted 
by  his  written  contract  and  proposition. 

I  am  also  unable  to  agree  on  the  proposi- 
tion that  the  facts  in  this  case  do  not  show  a 
payment  for  the  sto<^  before  its  issuanceL  I 
believe  the  facts  show  that  It  was  x>ald  for 
before  there  was  any  stock  delivered  to  Hol- 
llfield.  The  subscription  contract  divides  the 
amount  subscribed  into  stock,  the  shares  at 
which  were  to  be  of  the  par  value  of  $10; 
the  surplus  should  be  $30.  The  expenses  of 
organization  were  deducted  from  the  92,500 
paid  by  appellee  to  his  agent  at  the  time  of 
subscribing.  He  expressly  stipulates  in  his 
contract  that  the  amounts  subscribed  should 
go  to  capital  stock  and  surplus.  He,  himself, 
made  the  division.  He  stated  that  his  shares 
should  be  $10  each,  and  that  his  surplus 
should  be  $30  each,  and,  having  made  the 
division  himself,  he  should  not  now  be  heard 
to  say  that  he  paid  $2,600  for  the  shares. 
The  contract  was  tliat  he  agreed  to  pay  when 
the  capital  stock  had  been  subscribed  in  good 
faith  to  the  amount  of  $200,000  of  capital  in 
the  aggregate  when  paid.  It  makes  no  dif- 
ference whether  the  value  was  placed  <hi 
them  at  $1  or  |10  per  share;  the  capital  stock 
was  $200,000.  And  the  surplus  was  to  be  $30 
per  share,  which  would  liave  been  $600,000 
in  addition  to  the  capital  stock.  This,  I  be- 
lieve, to  be  the  interpretation  of  this  con- 
tract Tbe  diarter  of  the  corporation  pro- 
vides that  its  shares  shall  be  divided  into 
90,000  shares  at  $10  each,  and  the  stock  t». 
tmed  in  ttiis  case  shows  that  it  was  issued 


at  flO  per  simre— 62H  shares  at  $10  per 
share.  It  occurs  to  me  that  there  must  be 
some  omfusion  with  reference  to  what  con- 
stitutes capital  stock,  or  the  shares  of  stodc 
owned  by  the  individual.  Oook  on  Corpora- 
dans,  vol.  1,  f  8,  defines  "capital  stock"  as: 

"The  sum  fixed  by  corporate  charter  as  tbe 
amount  paid  or  t»  be  paid  in  by  the  stockliolden 
for  the  prosecution  of  tbe  busineas  of  the  cor- 
poration and  for  tbe  benefit  of  comrate  credi- 
tors. The  capital  stock  is  to  be  clearly  disdn- 
guished  from  tbe  amount  of  property  possened 
by  the  corporation." 

Again,  he  says  in  the  same  section: 

"The  capital  stock  of  a  corporation  remain* 
fixed,  although  the  actual  property  of  the  corpo- 
ration may  fluctuate  widely  m  value  and  may 
be  diminislied  by  losses  or  increased  by  gains. 
The  term  'stock"  has  been  used  at  times  to  indi- 
cate the  same  as  capital  stock.  Generally,  how- 
ever, it  means  shares  of  stock  and  in  this  sense 
it  is  used  in  this  treatise." 

The  United  States  Supreme  Court  and  the 
federal  courts,  in  cases  arising  on  tbe  ques- 
tion of  taxation  with  reference  to  stodc  and 
surplus  as  to  whether  or  not  surplus  fell  un- 
der the  term  stock,  have  drawn  the  distino- 
tlon  between  "stock"  and  "surplus,"  and  hold 
that  the  surplus  is  subject  to  the  taxation. 
In  Leather  Manufacturers'  Bank  v.  Treat,  128 
£>ed.  page  262,  62  0.  O.  A.  644,  In  discussing 
this  question  U  is  said: 

"It  is  quite  usual,  upon  the  organization  of 
financial  corporatioas,  for  tbe  stockholders  to 
contribute,  besides  the  share  of  capital,  a  fund 
which  is  known  as  'surplus.'  It  u  also  quite 
usual  for  tbe  directors  or  managers  of  these  in- 
stitutions to  set  apart  and  to  add  to  this  fnnd 
from  time  to  time  some  part  of  the  accumulated 
profits  of  the  business  in  excess  of  dividend  re- 
quirements. Tbe  fund  produced  in  either  of 
these  ways  is  what  is  known  as  'BDrplDS.'" 
Central  Trust  Company  of  New  Xork  v.  Treat 
(C.  0.)  171  Fed.  301- 

The  ownership  of  this  lacge  surplus  by  the 
corporation,  available  to  make  good  losses  in 
any  of  its  enterprises,  would  naturally  in- 
crease its  credit  'genemUy. 

The  Supreme  Court  of  the  United  States, 
in  Bank  of  Commerce  ▼.  Statu  of  Tennessee, 
161  U.  8.  134.  16  Supi  Ct  4C6,  40  U  Bd.  page 
645,  in  discussing  the  taxes  which  may  be 
collected  against  a  banking  corporation,  uses 
this  lalnguage: 

"The  surplus  belongibe  to  this  bank  is  'corpo- 
rate property,'  and  is  distinct  from  the  capital 
stock  in  the  han^l*  of  the  corporation.  The  ex- 
emption, in  terms,  is  upon  the  payment  of  an 
annual  tax  of  one-half  of  one  per  cent,  upon 
each  share  of  the  capital  stock,  which  shall  be 
in  lien  of  all  other  taxes.  *  •  •  Recognixins, 
as  we  do,  that  there  is  a  different  properb  ia  . 
tbnt  which  is  described  as  capital  stock  mim 
that  which  is  described  as  corporate  property 
other  than  capital  stock,  and  remembering  the 
necessity  there  is  for  a  clear  expression  of  the 
intention  to  exempt  before  the  exemption  will 
be  granted,  we  must  hold  that  the  surplus  has 
not  been  granted  exemption  by  the  clanae  con- 
tained in  tbe  charter  under  discussion.  Tbe 
vei7  name  of  surpins  implies  a  ^fference. 
There  is  capital  stock  and  there  is  a  surplos 
over,  above,  and  beyond  the  capital  stock,  which 
surplus  is  the  property  of  the  bank  until  it  is 
divided  among  stockboldera," 
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Basing  Case  Law,  roL  T,  In  seotlDn  MBk 
deflnes  "coital  stock,"  and  In  aecfeton  leo 
says: 

"The  tangible  properly  of  a  corporation  and 
the  shares  of  stock  tnerein  are  separate  and  dis- 
tinct kinds  of  property  and  belong  to  different 
ovners.  Tb»  first  being  the  proi>arty  of  tke  artifi- 
cial person,  Xht  corporaticm ;  the  latter  the 
property  of  the  indMaual  owner." 

The  Gbnstitutlon  in  tbls  state  forbids  tbe 
Issuance   of    "stock"    without   money   paid. 
Until  Issaed,  ttie  capital  stock  is  In  the  cor- 
poration.    After  issued,  when  delivered,  it 
becomes  the  property  of  the  indlridual,  and 
not  before.     It  is  not  an  obligation  on  the 
part  of  the  corporation  to  pay  to  the  indi- 
vidual the  amount  represented  by  the  shares. 
Stock  issued  and  delivered  as  fully  ptiid  up, 
if  in  tbe  hands  of  an  innocent  third  party, 
coold  be  enforced  against  the  corporation. 
Hence  the  evident  purpose  of  the  framers  of 
the  Constitution  and  of  the  law  was  to  pro- 
hibit the  issuance  and  delivery  of  stock  as 
fully  paid  up.    The  capital  stock  In  appellant 
company  could  be  Issued  to  tbe  amount  otf 
$300,000  of  the  par  value  of  $10.    It  will  not 
De  contended,  we  apprehend,  that  it  could 
have  ls.sned  Stock  for  $300,000  plus  the  sur- 
plus.   The  obligation  <m  the  part  of  the  cor- 
poration was  only  for  $10  per  share,  and 
there  was  no  other  outstanding  obligation 
against  it  represented  by  that  certificate,  and 
this  was  the  obligation  which  is  prohibited 
from  being  issued  by  the  Constitution.   There 
is  no  provision  in  the  law  or  Constitution 
that  prohibits  an  Individual  stockholder  from 
contributing   to  the  corporation  a  sum  of 
money  Independent  of  tbe  shares  of  stock  for 
tbe  purpose  of  making  the  assets  of  the  cor- 
poration more  valuaUe.    Such  an  obligation 
or  such  a  note  conld  not  violate  the  law  or 
Constitutloo,  for  the  reason  that  the  public. 
In  dealing  wHh  It,  had  tbe  assurance,  not 
only  that  the  stock  is  paid,  but  that.  In  ad- 
dition ttaeretXH  there  Is  $30  per  share  w&e  an4 
above   the  stock,   and  public  policy  would 
not  prohibit,  it  occurs  to  me,  a  corporation 
from  making  Its  stodc  more  valuable  and  Its 
cnatomers   better   aecnred   by   this  addition 
than  It  dtherWise  would  be  by  the  mere  pay- 
ment of  the  par  value  of  the  stock.    We  ap- 
prehend that  It  will  not  be  contended  that 
under    artldes  1198,   1208,   and   1210,   tbe 
shareholder^'  in  case  a  creditor  should  desire 
to   collect  a  debt  against  the  corporation, 
coold  collect  from  the  shareholder  more  than 
the  face  value  or  par  value  of  hta  stock ;  or, 
In  case  of  Insolvency,  that  he  would  be  assess- 
ed for  more  than  bis  pro  rata  part  as  shown 
by  the  faoe  or  par  value  of  his  stock.     I 
belleye  that  when  this  note  was  paid,  and  it 
baying  been  paid  before  the  Issuance  or  de- 
livery of  the  stock  to  the  appellee,  that  the 
par  valne  of  the  stock  was  paid  for,  and  that 
the    Constitution   and  law   of   Texas   were 
satisfied,  and  that  he  was  entitled  to  his 
certificate  of  stock.     By  that  certificate  the 


company  did  not  rspceaent  t»  tlie  wwM  that 
It  was  faQy  t»ald  vp  when  it  was  not,  for  in 
tact  it  received  the  par  valne  at  tke  stock  and 
bad  tbe  money  <m  band.  Tbe  otlier  netes  for 
$1,500,  with  the  accrued  interest,  was  not  for 
stock,  but  it  was  for  something  over  and 
above  the  stock  which  he  had  agreed  to  pay 
as  surplus,  as  was  shown  by  his  written  prw- 
OBltlon,  and  it  was  not  in  violation  of  the 
Constitution  and  laws  for  him  to  so  execute 
sncb  notes.  It  made  tbe  corpus  of  tbe  cor- 
poration more  valuable  and  should  be  com- 
mended, rather  than  condemned.  I  there- 
fore am  of  the  opinicm  that  this  case  should 
have  been  reversed. 


MICHAELIS  V.  NANCE  et  sL    (No.  6600.J* 

(Cbort  of  Civil  Appeals  of  Texas.     Austin. 

ISarch  2,  1016.    On  Motion  for  Be- 

hearing  April  12,  1916.) 

1.  Wilis  «s»42S— Pbobatb— Bfvsct. 

Under  Bev.  St  1911,  {  3248,  limitiaff  the 
time  for  probating  wills,  the  probate  of  a  will 
at  the  instance  of  one  not  in  default  under  that 
statute  inures  to  the  benefit  of  all  of  tbe  heirs. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Di».  H  911-918;  Dee.  Dig.  «»428.] 

2.  Wtlt*  «=»324(1)— Limitations— Tonobawob 
— Computation  or  Pimod — In  TtsrAXWt. 
Under  Rev.  St.  191^,  f  3248,  Umidng  tbe 
time  for  probating  wills,  evidence  that  delay  in 
discovering  and  offering  for  probate  a  holograph- 
ic will  was  doe  to  intrusting  possession  of  tes- 
tator's papers  to  another  of  his  children  h«U  not 
insnfficient  as  a  matter  of  law  to  prove  that  the 
proponent  was  not  in  default. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  787;  Dee.  Mg.  «a»324(l).] 

S.  FBiNcirAi,  AND  Aqknt  9s>178(1)— Nones 

TO  AoBNT^ScoPB  OF  A«n«<rr. 

The  knowledst  of  on*  performing  «  mere 
ministerial  duty  is  not  imputed  to  his  principal. 

[Ed.    Note.— For    other   cases,   see   I*rincipal 
and  Agent^ent.  Dig.  {{  680,  683,  683% ;   ^c. 

Wg.   «S=»l^l):] 

4.  Notice  <=95— To  Aoent — Scopb  or  Aoenct. 
tnie  knowledge  of  the  contents  of  papers 
hy  one  given  physical  custody  thereof  does  not 
affect  the  person  depositing  the  papers. 

TEd.  Note.— For  other  cases,  see  Notice,  Cent. 

«-  U  3,  8-12 ;   Dec  Dig.  <S=»8.] 


[Ed 
Dig.  I 


Appeal  from  District  Court,  Hays  County  ; 
Frank  S.  Roberts,  Judge. 

Proceeding  by  Mrs.  Bassie  Nance  and  oth- 
ers to  probate  a  will.  From  judgment  pro- 
bating tbe  wUl,  defendant  M.  G.  Mlchaelis 
appeals.    Affirmed. 

R.  E.  McKle,  of  San  Marcos,  and  Henne 
&  Fuchs,  of  New  Braunfela,  for  appellant. 
O.  T.  Brown  and  Barber  &  Johnaon,  all  of 
San  Marcos,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  W.  W.  Hanpt  died  at  his 
residence  in  Hays  county,  Tex.,  <«k  the  27th 
day  of  August,  1907,  leaving  surviving  him 
his  wife,  Sarah  A.  Haupt,  and  six  cbUdren,  t» 
wit:   Mrs.  A.  B.  Landers,  wife  of  A.  F.  Land* 


oitlur  duM  see  same  topic  «iia  KSnr-NCMBBR  In  all  Key'NuinlMrsd  IMsMU  imd  lodezM 
184S.W.— fiO    •Application  for  writ  of  error  pending  in  Sufrema  Court  ,      ^^r^l^ 
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era;  Mra.  Leila  Cooper,  a  widow;  Mra-Bassle 
Nance,  wife  of  J.  M.  Nance ;  O.  B.  Hatvt;  L. 
M.  Haupt;  and  Mra.  Touay  Barbee,  wife  of  W. 
H.  Barbee.  He  lett  an  Instrument  In  hla  own 
handwriting  claimed  to  be  Us  laat  wUl  and 
tesUment.  His  wife  died  September  1,  1912. 
Upon  the  death  of  W.  W.  Haupt  hla  aom, 
liouls  Haupt,  who  had  been  attending  to 
his  boBlnesa  tor  some  years,  took  charge, 
with  the  consent  of  all  of  the  heirs,  of  all  of 
his  property,  including  hla  private  papers. 
His  property  consisted  of  pasture  lands 
which  Louis  Haupt  leased  and  applied  the 
proceeds  to  the  support  of  the  wife  of  W. 
W.  Haupt  during  her  lifetime,  and  it  is  to 
be  inferred  from  the  record  that  thereafter 
he  divided  such  proceeds  among  the  sur- 
viving children,  except  Mrs.  Landers.  Mrs. 
Landera  at  the  time  of  the  death  of  W.  W. 
Haupt,  and  for  some  years  prior  thereto, 
had  been  Insane,  and  had  made  her  home 
with  her  father,  though  she  had  a  husband 
and  two  sons  living  at  Suli^ur  Springs,  in 
Hopkins  county,  Tex.  Prior  to  his  death 
W.  W.  Haupt  divided  his  farm  lands,  ex- 
cept 125  acres,  equally  among  his  five  chil- 
dren, not  including  Mrs.  Landers.  There 
were  125  acres  of  this  land  which  the  evi- 
dence shows  that  W.  W.  Haupt  had  exprees- 
ed  an  Intention  of  dividing  prior  to  bis 
death  in  like  manner  as  he  bad  divided  his 
other  lands,  but  this  was  not  done.  The  In- 
strument purporting  to  be  the  will  of  W.  W. 
Haupt  was  signed  by  blm,  but  not  witnessed 
by  any  one.  Ix>uls  Haupt  supposed  that  the 
!<ame  was  invalid  as  a  will  for  the  reason 
that  It  was  not  witnessed.  The  other  four 
children,  and  also  the  son  of  Mrs.  Landers, 
knew  of  the  existence  of  this  writing,  but 
none  of  them  ever  saw  It  until  about  March 
20,  1914,  when  It  was  seen  by  J.  M.  Nance, 
the  husband  of  Mra,  Nance,  who  took  it  to 
San  Marcos,  submitted  It  to  a  lawyer,  and 
was  Informed  that  It  was  a  valid  will.  On 
the  following  day  it  was  offered  for  probata 
The  will  provided  that  the  lands  reforred  to 
should  become  the  property  of  the  five  (Chil- 
dren, excluding  Mrs.  Landera.  All  of  the 
children  of  W.  W.  Haupt,  except  Mra.  Land- 
ers, resided  In  Hays  county.  Shortly  after 
the  death  of  W.  W.  Haupt  it  was  thought 
advisable  to  send  Mrs.  Landera  to  a  sani- 
tarium at  San  Antonio.  The  remaining  chil- 
dren, supposing  that  their  father  had  died 
Intestate,  and  that  Mrs.  Landera  had  an  in- 
terest tn  the  estate,  sold  the  125  acres  above 
referred  to  for  $1,000,  and  appropriated  that 
money  to  the  use  and  benefit  of  Mrs.  Landera 
Appellant  had  bargained  with  Mrs.  A.  P. 
Landers,  the  hnsband  and  guardian  of  Mrs. 
Landers,  for  the  purchase  of  her  one-sixth 
Interest  In  the  land.  He  afterwards  complet- 
ed his  purchase  from  Landera,  who  executed 
to  him  a  deed  for  such  Interest  by  order  of 
the  probate  court  of  Hopkins  county.  Appel- 
lant resisted  the  probate  of  the  alleged  will 
In  the  county  court,  and  upon  the  same  being 


Qiere  piwbated  he  appealed  to  die  district 
court,  where  a  like  Judgment  was  rendoed, 
from  which  Judgment  this  appeal  is  jnoee- 
cuted. 

Opinion. 

[1]  It  will  be  seen  from  the  foregoing  find- 
ings of  fact  that  the  will  of  W.  W.  Haupt 
was  not  offered  for  probate  until  about  seven 
yeara  after  bis  death,  for  which  reason,  ap- 
pellant contends,  that  the  probate  of  said 
will  was  barred  by  the  statute  of  Umltatlon 
under  article  3248  of  the  Bevlsed  Statutes, 
which  prescribes  that  wills  shall  not  be  ad- 
mitted to  probate  after  a  lapse  of  four  years 
after  the  death  of  the  testator,  except  where 
the  party  offering  the  same  is  not  in  default 
Appellee  contends  that  article  3248,  supra. 
Is  essentially  a  statute  of  limitation,  and 
therefore,  by  virtue  of  article  5708,  does  not 
apply  to  married  women.  Mrs.  Nance  and 
Mra.  Barbee  were  married  at  the  date  of 
their  father's  death,  and  continued  so  to  be 
up  to  the  time  of  the  trial  hereof!  We  deem 
It  unnecessary  to  pass  upon  this  issue,  inas- 
much as  this  Judgment,  we  think,  ought  to 
be  afltrmed  upon  the  ground  that  Mrs.  Bar- 
bee, at  least,  was  not  In  default  in  not  soon- 
er offering  the  will  for  probate;  and,  if 
not,  the  probate  of  the  wUl  at  her  Instance 
Inures  to  the  benefit  of  all  of  the  heirs  of 
W.  W.  Haupt.  Masterson  v.  Harris  (Sup.) 
174  S.  W.  670.  The  case  was  submitted  in 
the  district  court  upon  special  Issues  as  fol- 
lows: 

"Special  Issue  No.  1.  If  instrument  offered 
for  probate  was,  in  fact,  written  and  signed  by 
Wiluam  W.  Haupt,  did  he  intend  it  for  and  as 
his  will,  that  is,  did  he  intend  thereby  to  ex- 
press and  direct  the  disposition  to  be  made  of 
all  or  any  of  his  property  after  his  death?  You 
will  answer  this  question  'Tea,'  or  'No,'  on  the 
following  fonn  of  verdict.     Aiu.  Xes. 

"Section  No.  1.  For  your  guidance  in  makinc 
your  findings  upon  issnes  Nos.  2,  3,  4,  5,  and  8 
you  are  instructed  by  the  court  that  the  laws  of 
Texas  provide  that:  'No  will  shall  be  admitted 
to  probate  after  the  lapse  of  Coor  yean  from 
the  death  of  the  testator,  unless  it  be  shown  by 
proof  that  the  party  applying  for  such  probate 
was  not  in  default  in  failing  to  present  the 
same  for  probate  within  the  four  years.'  "Bm 
undisputed  evidence  in  this  case  shows  that  eaich 
of  the  parties  offering  the  alleged  will  for  pro- 
bate knew,  within  less  than  four  yean  next  aft- 
er the  death  of  William  W.  Haupt,  that  be  had 
either  written  or  started  to  write  aom*  character 
of  instrum«it  with  reference  to  bis  estate  and 
the  disposition  to  be  made  thereof  after  bis 
death.  Now.  you  are  directed  by  die  court  that 
it  was  the  duty  of  each  of  the  interested  par- 
ties who  now  offer  said  instrument  for  probate 
to  exercise  due  care  to  know  the  nature  and  ef- 
fect of  such  paper;  and,  if  by  the  exercise  of 
such  care  he  or  she  would  have  ascertained  tbe 
true  character  <rf  the  paper  in  Question  in  tinte 
to  hare  offered  same  for  probate  within  four 
years  after  the  death  of  William  W.  Haupt. 
then,  under  such  drcumstancea,  he  or  die  would 
be  in  default  in  not  offering  same  for  probate 
within  that  time,  (a)  Xle  expression  'due  care,' 
as  used  herein,  means  that  degree  of  care  whirh 
a  person  of  ordinary  prudence  would  have  evei^ 
eised  under  the  same  or  similar  circnmstant.-«& 

"Section  No.  2.  If  under  all  the  facts  and  rir- 
cumstances  in  evidence  you  find  that  any  party 
or  parties  now  offering  ths  said  inatnuMnt  for 
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probate  did  cfxercise  due  care  aad  dM  not.  in 

fact,  ascertain  or  know  the  true  condition  of 
the  paper  in  question  at  any  time  within  four 
years  neit  sncceedlng  the  death  of  William  W. 
Uanpt,  then  you  will  be  auUiorised  to  find  that 
such  party  or  parties  was  not  in  dc&iult.  Beai-- 
ing  in  mind  the  foregoing  instructions,  you  will 
answer  eadl  of  the  following  questions  or  Issufs 
Nob.  2,  3,  4,  6,  and  6: 

"Special  lasne  No.  2.  Was  W.  H.  Barbee  in 
default  in  not  offering  the  instrument  in  ques- 
tion for  probate  within  four  years  next  after 
the  death  of  W.  W.  Hanpt?    Ana,  Xo. 

'Siiecial  Issue  No.  3.  Was  Mrs.  Tonay  Barbee 
in  default  In  not  oAving  the  instrnment  in  ques- 
tion for  probate  within  four  years  after  the 
death  of  W.  W.  Haupt?    Ans.  No. 

"Spedal  Issue  No.  4.  Was  O.  B.  Hanpt  In  de- 
fault in  not  offering  the  Instmment  in  question 
for  probate  within  four  years  next  after  the 
death  of  W.  W.  Haupt?    Ans.  No. 

"Special  Issue  No.  5.  Was  J.  M.  Nance  in  de- 
fault in  not  offering  the  instrument  in  question 
tor  probate  within  four  years  next  alter  tlte 
death  of  W.  W.  Hanpt?    Ans.  No. 

"Special  Issue  No.  6.  Was  Mrs.  Bas^ie  Nance 
in  default  in  not  offering  the  instrument  in 
qnestion  for  probate  widiin  four  years  next  after 
thedeathofW.  W.  Hanpt?    Ana.  No." 

We  need  consider  only  special  issues  Nos. 
2  and  3,  relating  to  Mrs.  Barbee  and  ber  hus- 
band. The  testimony  wlilcta  we  think  is  sof- 
fldent  to  sustain  the  Judgment  of  the  court 
as  to  Mrs.  Barbee  and  her  husband  is  as  fol- 
lows: 

W.  H.  Barbee  testified: 

"After  the  death  of  Mr.  Haupt  I  understood 
that  he  had  started  a  wilL  My  wife  told  me 
that  be  liad  left  a  paper  or  wlU,  aomething  of 
the  kind.  She  did  not  know  exactly  what  it 
was.  This  was  soon  after  Mr.  Haunt's  death. 
I  did  not  know  but  what  it  was  a  will  I  asked 
Lionis  [L.  M.  Haupt],  and  be  told  me  that  he 
had  started  a  will,  bat  had  oerer  completed  it, 
and  tliat  it  was  not  signed.  He  told  me  about 
wliat  he  had  in  it.  It  was  some  time  witUn'  a 
year  after  Mr.  Haupt  died.  From  what  Louis 
told  me  I  Just  supposed  be  bad  started  a  writ- 
ing, bnt  had  never  completed  It,  and  had  never 
signed  it  at  all,  and  I  didn't  give  it  any  more 
thought.  I  thought  it  was  worthless.  If  Louis 
had  told  me  that  Mr.  Haupt  had  written  out  and 
signed  a  paper,  I  would  have  insisted  on  having 
it  probated,  because  I  ondetstood  that  was  i«S*L 
When  Lonis  Haopt  told  me  that,  I  did  not  have 
any  reason  to  qnestion  his  statement.  I  took 
bis  word  for  it.  I  did  not  ascertain  anything  to 
the  contrary  nntil  the  Sunday  befwe  it  was 
brought  down  here,  which  was  in  February  or 
March.  •  *  •  My  onderstanding  was  that 
Louis  was  taking  charge  of  the  property,  and 
everytiiing  in  the  house  was  left,  and  nobody 
lived  in  uie  bouse.  Between  the  death  of  Mr. 
Hanpt  and  that  of  Mrs.  Haupt  the  only  income 
they  had  was  from  the  rent  of  the  pastures. 
Mr.  Haupt  had  kept  them  rented  out  Several 
years  before'  lie'  died  he  had  sold  all  his  stock. 
Lonis  attended  to  this,  and  after  Mr.  Haunt's 
death  he  would  collect  the  earnings  and  place 
that  money  in  the  bank  to  Mrs.  Haunt's  credit, 
and  riie  would  check  it  out  at  her  will.  •  •  • 
Subsequent  to  the  death  of  Mr.  Hanpt  the  ehO- 
dien  executed  a  deed  by  whidt  ^y  conveyed 
part  of  the  land  that  had  belonged  to  the  es- 
tate, whidi  deed  recited  that  he  died  without 
any  wTU.  *  •  •  I  think  it  was  125  acres. 
Before  Mr.  Baupt's  death  there  had  never  been 
any  division  as  between  the  children  of  that  125 
acres  of  land," 

Be  then  states  that  this  VX  acres  was  sold 
to  secnce  fbnds  for  the  support  of  Mrs.  La»- 
den,  and  alsojtl^t  fiie  deed,  to  tliU  U2S  acrai 


was  drawn  by  Mr.  Barber,  attorney  for  ap- 
pellee in  this  case,  and  that  at  the  time  the 
deed  was  drawn  Mr.  Barber  asked  if  Mr. 
Haupt  had  left  a  will,  and  that  Louis  Haupt 
then  made  the  statement  to  him  substantially 
as  he  had  previously  made  it  to  the  witness, 
namely,  that  Mr.  Hanpt  had  begun  a  writing 
with  referoQce  to  his  property,  but  bad  not 
finished  it,  and  that  it  was  not  signed.  The 
witness  stated  that  he  had  no  other  informa- 
tion in  regard  to  tills  instrument  until  the 
Sunday  before  It  was  offered  for  probate  on 
Monday  (March  21,  1914),  at  which  time  he 
and  his  wife  were  at  the  house  of  Mr.  Nance ; 
that  he  was  discussing  with  Mr.  Nance  the 
offer  of  appellant  to  purchase  the  undivided 
Interest  of  Mrs.  Landers,  and  that'  he  stated 
that  he  wished  Mr.  Hanpt  had  signed  the 
Instrument  that  he  had  written,  so  that  the 
members  of  the  family  could  control  the  land, 
and  not  let  an  outside  party  in.  Mr.  Nance 
then  stated  to  him  that  the  instrument  was 
signed,  bnt  was  of  no  value  as  a  wiU  because 
it  was  not  witnessed.  The  witness  then  said 
that,  if  Mr.  Haupt  wrote  the  instrument  and 
signed  It,  It  could  be  probated  as  a  will. 
Thereupon  they  went  to  church,  where  Louis 
Haupt  was,  and  took  him  aside,  and  the 
witness  asked  Lonis  if  tlie  Instrumeat  re- 
ferred to  had  been  signed  by  Mr.  Hanpt,  and 
Louis  answered  that  it  had,  but  was  not 
witnessed.  He  then  stated  that  it  was  his 
onderstanding  in  such  cases  witnesses  were 
not  required.  On  the  next  day  Mr.  Nance 
went  to  the  house  of  Louis  Haupt,  got  the 
instrument,  took  it  to  San  Marcos,  and  sub- 
mitted It  to  Mr.  Brown,  a  lawyer  there,  who 
advised  that  it  be  offered  for  probate,  which 
was  accordingly  done.  On  cross-examination 
the  witness  said: 

"I  knew  all  the  time  from  a  short  time-  after 
GoL  Haupt's  death  that  he  had  left  an  instm- 
ment of  some  kind  in  the  form  of  a  will  or 
something  tliat  purported  to  be  a  portion  of  a 
will  or  something  of  that  sort.  I  never  di*  re- 
guest  to  see  the  paper.  Louis  told  me  that  it 
was  not  signed,  and  I  did  not  think  it  was  nec- 
essary. •  •  •  I  did  not  think  that  Louis 
Hanpt  intentionally  made  a  false  statement  to 
me  about  it.  As  well  as  I  recollect,  he  did  not 
tell  me  that  the  will  was  not  signed  up  prop- 
erly, but  he  said  the  will  was  not  signed ;  that 
is  what  he  told  me  as'  well  as  I  recollect.  I 
am  certain  that  that  is  what  he  told  ne  at  the 
time." 

Referring  to  the  sale  of  the  125  acres,  the 
proceeds  of  which  were  used  for  Mrs.  land- 
ers' benefit,  the  witness  said: 

"I  guess  I  did  recognize  the  fact  that  Mrs. 
Landers  was  entitled  to  a  share  in  the  prop- 
erty that  was  being  divided.  We  did  not  think 
there  was  any  will,  and,  of  course,  we  diought 
she  was  entitled  to  it  *  *  *  At  that  time 
we  were  raising  money  to  send  h«  to  San  An- 
tonio for  treatment" 

B«f erring  to  the  conversation  in  the  office 
of  Mr.  Barber  at  the  time  the  deed  to  the 
126  acres  of  land  was  made,  witness  said; 

"I  never  requested  I^.  Barber  to  look  at  it 
[the  win]  and  tell  me  what  it  was.  I  did  not 
consider  it  worth  looking  at,  if  it  was  not  com- 
pleted..  I  never,  reqiiestea  any.  lawyer, at  any 
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time  to  «zamlne  It  nntil  tt  was  broariit  down 
here  to  Mr.  Brown  about  a  year  ago.  1  conaid> 
ered  that  if  it  had  no  signature  that  it  waa 
worthlesa;  that  it  was  just  as  if  it  was  not 
made.    I  am  not  a  lawyer." 

On  redirect  examination  the  witness  said: 
"There  was  nothing  at  ail  to  cause  me  to  sus- 
pect or  surmise  that  Louis  was  Incorrectly  stat- 
ing the  situatiMi  to  me  when  he  told  me  the  pa- 
per was  not  signed.  I  had  absolute  confidence 
in  him.  •  •  •  I  do  not  know  that  I  ever 
talked  with  Mr.  Nance  about  it  before  until  aft- 
er I  heard  that  Michaelis  had  contracted  to  buy 
Mrs.  Landers'  interest  I  just  in  talking  in  a 
general  conversation  said  that  I  waa  sorry  that 
Mr.  Haupt  had  not  completed  the  will  and  sign- 
ed it  up,  so  we  could  protect  Mrs.  Landers,  and 
also  ourselves,  and  keep  out  undesirable  per- 
sona. *  *  *  I  don't  think  I  ever  mentioned 
it  to  any  of  the  other  heirs." 
Mrs.  Touay  Barbee  testified  as  follows: 
"Before  my  father's  death  my  mother  told  me 
he  bad  started  a  writing.  She  said  it  was  for 
us  children  to  go  by  after  their  death.  I  never 
saw  any  paper  that  my  father  had  prepared. 
After  he  died  Louis  said  that  it  waa  a  paper, 
but  that  it  was  of  no  value,  because  it  was  not 
signed.  This  mast  have  been  some  months  after 
my  father  died;  I  don't  remember  exactly.  I 
probably  may  have  told  my  husband  that  some 
time  there  was  a  writing,  but  that  was  all.  We 
did  not  discuss  it.  After  Louis  told  me  that  I 
never  had  any  information  subsequent,  to  that 
until  the  matter  came  up  recently  advising  me 
that  the  paper,  whatever  it  was,  was  actually 
signed  by  my  father.  If  at  any  time  after  my 
father's  death  Louis  had  told  me  that  there  waa 
a  paper  written  out  and  signed  by  my  father, 
I  would  have  consulted  my  husband,  and  gone 
by  his  wislies;  be  is  the  business  member  of  the 
firm.  *  *  *  Up  nntU  that  Sunday  night 
when  we  were  at  Mr&  Nance's  house  I  had  no 
information  that  caused  me  to  think  or  surmise 
that  this  paper  was  actaallv  written  out,  com- 
pleted, and  signed  by  my  nitber.  All  of  that 
time  I  had  believed  that  it  waa  not,  in  fact, 
signed  by  my  father.  •  •  •  From  the  first 
I  didn't  think  the  win  was  finished.  The  idea 
I  conceived  was  that  it  was  not  a  finiriied  wilL 
My  mother  first  told-ms  about  this  paper  be- 
ing in  existence.  Lonis  was  the  first  one  told 
me   about   it    not   being    signed    up    properly. 

*  *  *  My  mother  did  not  tell  me  the  paper 
waa  not  signed.  Louis  told  me  shortly  after 
Papa's  death  that  it  was  not  signed.  That  waa 
seven  years  ago.  I  may  not  repeat  his  exact 
words,  but  he  said  that  Papa  left  a  writing, 
but  It  was  not  signed,  and  it  was  of  no  value. 

•  •  •  I  knew  there  waa  a  writing  started 
for  us  to  go  by,  but  I  never  knew  that  it  was 
finished  or  signeid.  *  *  *  Louis  Haupt  is  my 
brother.  I  knew  him  to  be  an  honest  man,  and 
I  kiww  that  he  would  not  make  away  with  any- 
thing. He  would  not  do  anything  wrong  inten- 
tionally. If  he  misled  us,  it  was  by  ignorance 
or  mistake." 

The  witness  stated  that  she  knew  her 
father's  wishes  witH  reference  to  his  prc^er- 
ty  by  talking  with  him  about  it,  and  that 
she  sui>po8ed  his  wishes  were  being  carried 
out.  "He  fneqaently  expressed  his  wl^es  In 
regard  to  the  Landers  people."  The  will  of 
Mr.  Haupt  states  that  he  does  not  wish  T.>&nd- 
ers  or  his  sons  to  have  any  of  his  land,  but 
undertakes  to  make  an  equal  division  of  It 
among  the  other  children  after  the  death  of 
his  wife. 

[I]  Aw>ellant  dtfes  In  support  of  his  con- 
tention that  the  testimony  shows,  as  matter. 
«{  law,  ttMit  MiK  Burljeek  aa-weU  a*  tlw 


othen,  was  In  def&olt  within  the  meaning 
of  the  statute.  Boren  v.  Boren,  38  Tex.  Civ. 
App.  130,  85  S.  W.  48;  Stanford  ▼.  Finks, 
45  Tex.  Glv.  App.  30,  08  S.  W.  440;  Kuhlman 
V.  Baker,  BO  Tex.  631 ;  Connoly  v.  Hammond, 
58  Tex.  16 ;  Calhonn  t.  Burton,  04  Tex.  518; 
Bass  T.  James,  83  Tex.  110,  18  S.  W.  336; 
Smith  T.  Fly,  24  Tex.  345,  76  Am.  Dec.  109; 
Hudson  T.  Wheeler,  34  Tex.  366 ;  and  several 
other  cases  not  stronger  than  the  ones  stated. 
In  Boren  y.  Boren  and  Stanford  r.  Finkis, 
supra,  in  which  cases  It  was  held  that  negli- 
gence, was  shown  as  matter  of  law,  the  facts 
in  the  cases  were  shown  by  public  records. 
In  the  first  case  a  will  had  been  made  de- 
vising the  life  estate  in  land  to  the  mother  of 
appellant,  who  was  then  15  years  old,  with 
remainder  to  him.  The  will  was  duly  pro- 
bated. He  alleged  that  his  eider  brother 
procured  him  to  sign  a  deed  to  the  land  with 
his  mother,  upon  the  representation  that  be 
had  no  interest  in  the  land,  but  that  his 
signature  was  necessary  In  order  to  obtain 
a  loan.  Eleven  years  afterwards  he  brought 
suit  to  set  aside  the  probate  of  the  wlU.  A 
demurrer  to  his  petition  was  sustained.  The 
court  said  that  it  was  not  shown  that  ap- 
pellant was  not  of  average  intelligence,  al- 
though It  was  alleged  that  he  could  not  read 
or  write ;  that  every  boy  of  average  Intelli- 
gence 15  years  of  age  ought  to  be  presumed 
to  know  that  he  bad  some  interest  In  land 
belonging  to  his  deceased  father,  unless  his 
father  had  disposed  of  It  by  will.  If  be  bad 
gone  to  the  records,  he  could  have  ascertain- 
ed that  there  was  a  wUl,  and  that  he  was  the 
legatee  thereunder.  This  he  did  not  do  un- 
til after  he  was  23  years  of  age. 

In  the  case  of  Stanford  v.  Finks,  supra, 
there  was  a  Judgment  against  the  party  of 
which  be  had  knowledge,  and  it  was  held 
that  he  should  be  required  to  take  notice  as 
to  how  he  was  affected  by  the  Judgment. 

In  Bass  v.  James  and  Smith  v.  Fly,  sapxa, 
salt  was  brooght  to  recover  for  a  deficiency 
in  acreage,  not  upon  a  warranty,  bnt  np<Ri 
the  ground  at  misrepresentation.  In  the  first 
case  the  suit  waa  brou^t  within  three  years 
after  the  purchase  of  the  land.  In  the  sec- 
ond case  the  deed  was  made  December  2^ 
1853,  and  the  suit  was  filed  AprU  1.  ISoO. 
In' these  cases  it  was  held  negligence,  ■■  mat- 
ter of  law,  for  a  man  to  fall  for  the  length  at 
time  shown  to  ascertain  the  quantity  of  land 
in  a  -tract  owned  by  him,  as  h»  could  ecsily 
have  done  by  having  a  survey  made. 

In  Kuhlman  v.  Baker,  supra,  the  allegation 
was  that  Baker  had  represented  to  Kuhlman 
that  he  had  a  good  title  to  m  tract  of  land, 
and  was  making  him  a  warranty  deed.  The 
deed  was  made  In  1856w  Kuhlman  alleged 
that  suit  had  been  brought,  and  that  he  had 
been  evicted  from  the  land,  and  that  he  did 
not  discover  that  Baker  did  not  have  a  good 
title,  nor  that  his  deed  was  not  a  warranty 
tmttl  such  sntt  was  flleff  17  y«an  after  the 
deed  was  execoted.  In  aidttttleD  bo  what  was 
MM  tdtoOa  &titr  ot  ainH^  tO'teow  andsr 
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what  klBd  of  a  deed  ba  bolds  title  to  land, 
tlie  coart  said  that  It  did  not  appear  that 
confidentlBl  rel^lens  continued  to  exist  be- 
tween the  parties  after  the  execution  of  tbe 
deed. 

In  Hudson  t,  Wheeler,  supra,  an  attempt 
was  made  to  set  aside  two  deedo,  duly  record- 
ed, and  vnd&t  whldi  the  land  had  been  htid, 
one  for  the  period  of  17  years,  and  the  other 
for  25  years.  On  the  other  hand,  it  was  held 
in  Pitman  t.  Holmes,  34  Xex.  Giv.  App.  485, 
78  S.  W.  981,  that  the  fact  that  land  that  was 
purchased  with  the  separate  mcmey  of  plain- 
tiffs father  was  misrepresented  to  idaUitiff 
and  concealed  from  her  by  her  mother  was 
sufficient  to  suspend  tbe  running  of  tbe  stat- 
ute of  limitation  until  her  discovery  of  such 
fraud,  17  years  thereafter. 

In  Isaacks  t.  Wright,  60  Tex.  Civ.  App. 
312,  110  S.  W.  970,  it  was  held  that  failure 
to  discover  that  the  wrong  lots  were  pointed 
out  to  the  purchaser  suspended  the  statute  of 
limitation  for  a  period  of  more  than  4  years. 
In  Shnttleworth  v.  McOee,  47  Tex.  Giv.  Apik. 
604,  105  a  W.  823,  an  attorney  employed  to 
collect  a  note  reported  to  his  client,  a  non- 
resident, that  he  had  obtained  Judgment 
thereon,  and  aubeequently  by  letter  conflnn- 
ed  this  statement.  Ttais  was  in  1902.  In 
1906  the  owner  of  said  note  heard  of  the 
death  of  his  said  attorney,  and  emjidoyed 
another  attorney  to  att«id  to  the  collection 
of  said  Judgment  The  latter  attorney  In- 
formed the  plaintiff  that  no  Judgment  had 
been  obtained,  and  thereupon  he  instituted 
suit  upon  said  note.  Tbe  court,  among  other 
things,  said: 

"Under  the  (acts  as  set  up  in  the  petition, 
wiiicb  the  demurrers  admit  to  be  true.  Hie  trial 
court  erred  in  holdiog  that  tbe  plaintiffs  cause 
of  action  was  barred  by  the  four-year  statute 
of  limitation ;  and,  if  tne  two-year  statute  ap- 
plied to  plaintiff's  cause  of  action,  atill  we  think 
the  statute  was  suspended  by  tbe  miarepreaoita- 
ti<Mi  of  Pope  [the  deceased  attoraeyj  to  his 
client" 

In  Cooper  v.  Lee^  1  Tex.  Olv.  App.  gi,  21  & 
W.  908,  Lee  brought  suit  bo  set  aside  a  deed 
whicb  he  alleged  he  bad  been  imduoed  to  exe- 
cute up<m  the  frsodulent  zeiweaentatlOBi  of 
the  defendaat,  who  was  Ills  soB-iarlaw  and 
legal  adviser.  It  was  Iteld  that  this  was  soC- 
fldent  to  raise  the  issue  as  to  reasteabie  dili- 
genoe  in  bringing  the  suit  See,  also,  Ryan 
V.  RaUway  Oa,  64  Tex.  288 ;  Ocboa  v.  Miller, 
59  Tex.  462;  ElweU  v.  Convention,  76  Tex. 
519,  13  S.  W.  552 ;  St  Mary's  Asylum  v.  Mas- 
terson,  67  Tex.  Civ.  4pp.  646,  122  S.  W.  587 ; 
Pena  v.  Bruni,  156  a  W.  315;  Brown  v. 
Brown.  61  Tex.  56.  la  St  Mary's  Asylum  v, 
Masterson,  supra,  the  wiU  was  not  offered 
for  probate  until  21  years  after  the  death  of 
the  testator,  but  it  was  held  under  the  facts 
of  that  case  that  proponent  was  not  in  dsr 
fault  within  tbe  meaning  of  the  statute. 

The  issue  In.  the  instant  pase,  as  it  is  in 
cases  where  fraud  or  coucealmeat  ef  material 
facts  Is  alleged,  is  as  to  wb^ether  the  party 
deoelTed  or  misled  has  used  reasonable  dili- 


gence to  discover  the  fraud  or  mistake.  Tbe 
court  submitted  this  issue  upon  a  correct  def- 
inition as  to  diligence,  and  tbe  Jury  found  In 
favor  of  appellee  on  the  issue  submitted.  As 
above  stated,  we  tlilnk  the  evidence  was  suffi- 
cient to  raise  tbe  issue,  and  that  the  court 
did  not  err  in  refusing  to  perenqptorily  in- 
struct the  jury  to  find  for  appellant,  and  did 
not  err  in  refusing  to  grant  appellant  a  new 
trial  on  the  ground  that  the  verdict  of  the 
Jury  was  unsupported  by  the  evidencew 

Appellant  assigns  error  upon  the  action 
of  the  court  in  overruling  the  special  excep- 
tion to  tbe  petition:  his  proposition  being 
that  the  general  allegations  contained  in  the 
pleading  of  proponents  that  they  acted  with 
proper  diligence,  and  that  through  no  fault 
of  theirs  was  the  will  not  sooner  propounded 
for  probate,  are  oouQlusions,  and  are  wholly 
insufficient  to  excuse  such  default  The  peti- 
tion not  only  stated  the  legal  conclusion  from 
tbe  facts  relied  upon,  but  also  stated  such 
facts.  Hence  we  hold  that  the  court  did  not 
err  in  overruling  tbe  special  exception  refer- 
red to. 

Appellant  assigns  error  as  to  the  Judgment 
rendered,  for  the  reason  that  it  does  not  ap- 
pear from  the  reoord  that  the  witnesses  by 
whom  the  will  was  proven  up  subscribed  to 
their  testimony  In  either  the  county  court  or 
In  the  district  court  As  to  the  proceedings 
in  tbe  coimty  court  it  is  immaterial  whether 
or  not  the  witnesses  subscribed  to  their  tes- 
timony, inasmuch  as  the  trial  in  the  district 
court  is  de  novo.  As  to  the  proceedings  lu 
the  district  court  it  does  not  appear  from  the 
record  whether  or  not  the  witnesses  subscrib- 
ed to  their  testimony,  but  we  think  that  is 
immateriaL  The  issue  presented  on  this  ap- 
peal is  as  to  whether  or  not  the  testimony  of 
such  wttneeaee  is  saffldlent  to  sustain  tbe  ver- 
dict of  the  Jury.  This  tettlmony  is  before  us 
upon  an  agreed  statement  of  facts,  and  to 
that  alone  we  look  in  determining  the  issue 
here  presented. 

Appellant  assigns  error  Upon  the  action  of 
the  court  in  refusing  to  submit  to  tbe  Jury 
special  Issue  No.  6  ne<|uested  by  contestant. 
Said  issue  was  as  to  whether  or  not  Louis  M. 
Haupt  was  tbe  agent  of  the  respective  pro- 
ponents for  the  purpose  of  caring  for  and 
having  custody  of  the  papers  left  by  W.  W. 
Haupt  at  the  time  of  his  death.  The  court 
refused  to  submit  this  Issue.  The  testimony 
in  support  of  this  issue,  as  stated  la  aspel- 
lant's  brief,  is  aa  follows: 

The.  witness  Mrs.  Bassle  Nance  testified 
that  Louis  Haupt  took  charge  of  bis  father's 
affairs  after  bis  death;  that  she  did  not 
know  whether  Louis  was  acting  for  all  of  the 
proponents  in  taking  charge  of  her  father's 
papers,  gr  not 

J.  M.  Nance  testified: 

"Mr.  Haupt  had  Louis  Haupt  lookin'g  after 
bis  business  affairs  for  several  years  before  his 
death.  He  was  getting  toierably  Old'.-  Louts 
Itmd  these  with  Um-mtil  b«  mantcd,  imd  tUea 
he  moved  to  Kyle,  but  attended  to  bis  father's 


Digitized  by  LjOOQ  l€ 


7d0 


184  SOTTTHWBSTBBN  BBPOBXBR 


(Tex. 


bnsiiieaB  at  the  time  he  was  living  there  with' 
him.  Louis  took  charge  of  the  old  man's  af- 
fairs after  his  death,  or  it  seems  it  turned  out 
that  way.  I  did  not  ask  him,  but  I  supposed 
he  was  looking  after  the  property  in  the  interest 
of  all  the  heirs.    I  offered  no  objection  to  it" 

W.  H.  Barbee  testified: 

"My  understanding  was  that  Louis  Haupt  was 
taking  charge  of  the  property,  and  everything  in 
tlie  house  was  left,  and  nobody  lived  in  the 
house.  I  supposed  Louis  Haupt  had  the  papers, 
as  he  attended  to  all  his  father's  business  for 
him,  and  in  the  discussion  in  Mr.  Barber's  office 
I  think  I  knew  that  Louis  had  possession  of 
it  In  fact,  I  think  that  Louis  took  charge  of 
all  the  papers  of  Mr.  Haupt's  estate  after  Mrs. 
Haupt  broke  up  housekeeping.  I  tliink  he  took 
all  the  papers  down  to  Kyle,  and  probably  put 
them  in  the  bank,  but  I  am  not  sure.  That, 
however,  is  m^  understanding.  I  never  objected 
at  all  to  Louis  having  possession  of  these  pa- 
pers." 

Mrs.  Tonay  Barhee  testified: 

"Lonis  did  not  take  charge  of  the  manage- 
ment of  the  papers  and  other  property  of  my 
father's  estate  for  my  mother  and  the  other 
cUIdren,  only  in  this  way:  He  said  to  me,  and 
probably  to  my  husband:  'Some  one  has  got  to 
take  Uie  lead  end  settle  off  the  funeral  expenses 
of  our  mother  and  the  estate,  and  will  it  be  all 
right  toe  me  to  give  out  the  checks?'  I  told 
him  so  far  as  I  was  concerned  it  was  all  right. 
There  was  no  other  lead  to  take.  I  knew  that 
Louis  had  all  the  papers  of  my  father's  estate, 
and  I  didn't  make  any  objection  to  his  retain- 
ing possession  of  them.  I  thought,  as  he  had 
been  with  father  and  attended  to  bis  things,  he 
was  the  proper  one." 

G.  B.  Haupt  testified: 

"I  told  him  [Louis]  at  the  time:  'Ton  bad  bet- 
ter get  all  of  his  papers  and  pat  them  some- 
where where  they  are  not  liable  to  get  Immed 
up.'  I  might  have  said:  'We  bad  better  get 
them  papers.'  I  left  it  to  him,  as  be  knew  where 
they  were,  which  part  of  the  desk  they  were  in. 
He  had  been  attending  to  that,  and  I  knew  he 
would  get  them  aU." 

Louis  Haupt  testified: 

"I  took  all  of  his  papers.  I  knew  where  he 
kept  his  deeds  and  private  papers.  It  is  not  a 
fact  that  shortly  after  my  father's  death  I  took 
charge  of  all  my  father's  papers  with  the  con- 
sent of  my  brothers  and  sisters.  I  supposed 
they  all  knew  I  had  these  papers.  There  was  no 
objection  raised  to  my  taking  them.  None  of 
them  ever  came  to  me  and  demanded  any  of 
these  papers.  If  they  had  demanded  it,  I  would 
have  let  them  look  at  the  papers.  I  did  not 
feel  that  I  had  any  more  right  than  they  did, 
only  they  were  in  my  possession." 

In  addition  to  the  above,  W.  H.  Barbee  tes- 
tified: 

"I  did  not  understand  that  Lonis  was  caring 
for  the  papers  for  the  benefit  of  all  the  heirs, 
but  for  Mrs.  Haupt." 

[3]  This  testimony,  at  most,  sbows  that 
Louis  M.  Haupt  took  the  physical  custody  of 
the  papers  belonging  to  bis  father's  estate, 
inclndlng  the  will,  with  the  knowledge  of  the 
other  belts,  and  without  objection  on  their 
part.  The  contention  of  appellant  is  that 
Louis  Haupt  was  the  agent  at  the  otiier  heirs, 
and  that  bis  knowledge  that  the  wUI  was 
written  and  signed  by  the  deceased  is  to  be 
imputed  to  the  other  heirs.  It  is  true  that, 
under  proper  restrictloiw,  knowledge  aoqalr- 
ed  by  an  asent  will  be  Imputed  to  the  prlnd' 


pal,  bnt  this  is  true  only  where  tlie  agent  ac- 
quires such  knowledge  while  in  performance 
of  the  principal's  business,  and  while  acting 
with  reference  to  the  matter  tor  wbldi  Us 
agency  was  created.  Where  one  In  perfwrn- 
ing  a  mere  ministerial  duty  learns  facts  ma- 
terial if  known  to  his  principal,  tbere  Is  no 
Imputation  of  such  knowledge  as  to  the  prin- 
cipal. Labbe  v.  Corbett,  69  Tex.  508,  6  S.  W. 
808 ;  Storms  v.  Mundy,  46  Tux.  Clr.  App.  88, 
101  S.  W.  268;  Pennoyer  v.  Willis,  26  Or.  1, 
36  Pac.  668,  46  Am.  St  Rep.  686;  Mediem 
on  Agency  (Sid  Ed.)  H  1831-1834 ;  38  Cyc.  pp. 
1687,  1685. 

In  Labbe  v.  Ciorbett,  snpra,  the  iaane  was 
as  to  wbetlier  Labbe  knew  of  the  diseased 
condition  of  certain  sheep.  In  receiving  the 
sheep  he  had  with  him  persons  to  assist  in 
taking  charge  and  driving  the  sheep,  and 
these  parties  observed  at  the  time  that  the 
sheep  were  diseased.  Under  this  state  of 
facts  the  court  said: 

"If  it  liad  been  shown  that  appellant  had  an 
agent  or  agents  to  whom  he  had  intrusted  the 
duty  of  ascertaining  the  condition  of  the  sheep, 
then  such  a  charge  as  was  given  would  have 
been  correct;  for  in  such  case  the  making  of  in- 
quiry would  have  been  within  the  scope  of  the 
agent's  power,  and  it  would  have  been  his  duty 
to  communicate  to  bis  principal  the  knowled^ 
possessed  by  himself.  The  facts,  however,  do 
not  show  any  such  agency,  but  do  show  that  the 
appellant  was  present  to  examine  the  sheep  ifor 
himself,  and  that  he  hod  persons  with  him  whose 
sole  duty  it  was  to  assist  him  in  driving  and 
caring  for  the  sheep.  Some  of  these  persoot 
stated  that  they  saw  some  diseased  sheep  at  the 
time  they  were  delivered.  The  knowledge  of 
persims  so  situated  could  not  be  deemed  to  affect 
the  appellant  with  knowledge  of  the  facts  known 
to  them." 

[4]  There  Is  no  testimony  in  this  ease  tend- 
ing to  show  that  Louis  Haupt  was  the  agent 
of  the  other  heirs  for  the  purpose  of  ascer- 
taining the  contents  of  the  will,  w  as  to 
whether  or  not  it  was  signed  or  properly  sign- 
ed. The  mere  fact  that,  with  the  consent  of 
the  other  heirs,  or  even  at  their  request,  he 
took  charge  of  the  papers,  including  this 
will,  for  safe-keeping,  would  not  affect  the 
others  with  knowledge  which  he  may  have 
acqnlred  from  an  examination  of  this  paper. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  Is  affirmed. 

Affirmed. 

On  MoUon  for  Behearlng. 

Appellant  in  his  motion  for  rehearing  ooat- 
plains  that  we  in  our  opinlcm'  herein  con- 
strued the  wUl  of  W.  W.  Haupt  as  providing 
that  "the  lands  referred  to  should  become  the 
property  of  the  five  dilldren,  excluding  Mrs. 
Landers."  We  had  no  Intention  of  construing 
the  will,  as  that  was  not  an  Issue  before  na, 
and  what  we  said  In  reference  thereto  is.  of 
course,  dicta. 

All  the  grounds  set  out  In  the  motion  fbr 
rehearing  have  been  carefiilly  examined,  and 
we  overnile  the  sanies 

Motion  otemled. 
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REINHARDT  T,  BORDERS  «t  nx.    (No.  531.)* 

(Court  of  CStII  Appeals  of  Texas.     BI  Paso. 

March  23, 1916.    RehearinK  Denied 

AjHil  13.  1916.) 

1.  Dahaoxs  «s>78(6)— LiQmDATKD  Daxaoeb 
— NoTK  Gdabanteeinq  Dbuvkbt  or  Title. 

Where  the  seller  of  a  hotel,  in  exchange  for 
peisonalty  and  notes,  executed  a  note  which  stat- 
ed that  It  represented  a  forfeiture  to  the  amount 
mentioned,  the  mortgage  securing  it  providing 
that  it  vas  a  forfeit  pat  up  to  sparantee  deliv- 
ery of  title,  upon  the  seller's  failure  to  convey 
good  title  the  buyers  could  recover  on  the  note, 
Um  stipulation  for  the  forfeiture  of  the  amount 
opreesed  having  been  intended  as  agreed  or 
Uqnidated  damages,  while  the  intention  of  the 
parties  in  regard  to  such  a  matter  is  contndling. 
[£)d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  157.  159;   Dec.  Dig.  «=>78(e).] 

2.  Dahaoxs  «3>78(2)  —  Liquidated  Damaou 
— "FoBrEiT." 

The  expressions,  "he  agrees  to  forfeit  the 
sum  of  one  thousand  dollars?'  "this  note,  to  the 
extent  of  the  amount  herein  mentionod,  repre- 
•enta  a  forfeiture  put  up,"  and  "said  note  being 
a  forfeit  put  up,"  mean  something  di£Feient 
from  the  word  "penalty." 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  167 ;   Dec.  Dig.  «=»78(2). 

For  other  definitiooB,  see  Words  and  Phraaea. 
First  and  Second  Series,  FoEfait] 

3.  Davaoes  «s>16SC1)— Bbbaoh  or  Coktbao* 
— PBBStncpnoN  OY  Dakaoe. 

Damages,  which  must  be  actual  or  liquidat- 
ed, are  presumed  to  flow  from  a  breach  of  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Damagte, 
Cent  Dig.  H  454,  455;  Dec.  Dig.  «=9l63(l).] 

4.  Damages  «=»79(1)— laQDiDATEB  Dahaobs 
OB  Penaxtt. 

Where  no  approximation  between  actual 
and  stipulated  damages  for  breach  of  contract 
can  be  made,  the  stipulated  damages  must  con- 
trol. 

[Ed.  Note.— Fm  other  cases,  see  Damages, 
Cent  Dig.  i  161:    Dec;  Dig.  «=979(l).l 

Appeal  ttom  District  Onirt,  Ward  Coant7 ; 

5.  J.  Isaacks,  Judge. 

Salt  by  W.  F.  Borders  and  wife  against 
Marvin  Relnbardt  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  A.  Hudson,  of  Pecos,  for  appellant  B. 
W.  Baker,  of  Barstow,  and  Jno.  B.  Howard, 
of  Pecos,  for  appelleea 


WALTHALL,  J.  On  tbe  24tli  day  of 
March,  1914,  appelant  and  appellees  entered 
into  a  contract  for  the  sale  and  exchange  of 
properties,  the  several  provisions  of  which 
are  substantially  as  foUows:  (1)  In  consid- 
eration of  $6,500  Relnhardt  agreed  to  convey 
to  the  Borders  within  60  days,  free  of  in- 
cumbrance, except  as  to  the  unpaid  purchase 
money,  certain  town  lots  In  Barstow,  Tex., 
on  which  the  Pearle  Hotel  was  situated.  (2) 
The  consideration  was  to  be  paid  as  follows: 
$3,600  was  paid  by  a  sale  and  delivery  of 
certain  horses,  wagons,  and  harness.  The 
balance  of  the  consideration  was  to  be  evi- 
denced by  promissory  notes  due  one  in  No- 


vember, 1914,  and  one  In  eacb  year  following, 
until  all  were  paid,  and  secured  by  vendor's 
Hen.  (3)  Relnhanit  could  convey  the  prop- 
erty directly  from  himself  or  from  the  rec- 
ord owner.  Including  the  hotel  furniture,  the 
Borders  to  keep  the  property  insured  to  the 
extent  of  the  amoont  of  the  unpaid  notes. 
(4)  If  a  release  of  the  lien  on  the  hotel  prop- 
erty then  existing  could  not  be  procured  and 
placed  of  record  before  the  execution  of  the 
Border  notes,  Relnhardt  should  procure  such 
a  release  and  place  the  same  In  escrow  in 
some  bank,  to  be  agreed  on,  the  release  to  be 
delivered  to  the  Borders  with  the  deed, 'Reln- 
hardt to  furnish  complete  abstract,  showing 
title  in  the  party  ^«cnting  the  deed.  (5)  The 
Borders  agreed  to  accept  deed  within  60  days 
from  date  of  contract  and  to  execute  the 
notes,  and  to  then  give  bill  of  sale  to  the  per- 
sonal property.  (6)  Possession  of  tbe  per- 
sonal pr<q[ierty  was  delivered  at  the  time  of 
the  making  of  the  contract  (7)  The  Borders 
should  have  possession  of  the  hotel  proi)erty 
from  the  signing  of  the  contract,  and  had  the 
right  to  the  possession  of  the  personal  prop- 
erty until  the  delivery  of  the  deed  to  them. 
In  the  event  the  Borders  should  fall  or  re- 
fuse to  comply  with  the  terms  of  the  contract, 
they  agreed  to  surrender  possession  of  the 
hoteL  (8)  The  Border  notes  should  also  be 
secured  by  chattel  mortgage  on  the  hotel  fur- 
niture and  to  execute  the  mortgage  on  deliv- 
ery of  the  notes. 

On  the  25th  of  April,  the  same  parties,  In 
the  same  matter,  entered  into  a  supplemental 
contract.  After  several  whereases,  redtlng 
the  provisions  In  the  first  contract,  the  sup- 
plemental contract  provides  subetantlaUy  as 
follows: 

(1)  Tbe  amounts  and  dates  of  payment  of 
some  of  the  notes  are  changed.  (2)  The  title  to 
tha  live  stock  given  by  the  Borders  as  pcurt  con- 
sideration shall  remain  in  the  Borders  until 
RcinUardt  delivers  a  good  and  merchantable  ti- 
tle to  the  hotel  property.  (3)  (We  quote  the 
verbiage.)  "It  is  further  agreed  that  should  the 
said  party  of  the  first  part  (Relnhardt)  fall  or 
refuse  to  deliver  good  and  merchantable  title  to 
said  hotel  property,  as  contracted,  he  agrees  to 
forfeit  the  sum  of  one  thousand  dollars,  said 
amount  to  be  paid  to  the  parties  of  the  second 
part  (Borders)  in  such  event.  However,,  it  is 
agreed  that  in  the  event  of  any  objection  to  title 
to  the  said  property  on  the  part  of  the  parties  of 
the  second  part  then  the  party  of  the  flrst  part 
shall  have  a  reasonabla  time  from  the  date  «t 
such  objection  in  which  to  correct  such  defects, 
if  any,  as  are  objected  to,  and,  to  secure  the 
payment  of  the  said  sum,  the  party  of  the  first 
part  agrees  to  execnte  deed  of  trust  to  a  certain 
section  of  land  situated  in  Ward  county,  Texas, 
and  being  all  of  section  190,  block  34,  H.  &  T.  C. 
Ry.  Co.  survey."  ' 

Relnhardt  executed  and  delivered  the  $1,- 
000  note,  and  also  executed  and  delivered  a 
mortgage  on  the  said  section  of  land  to  se- 
cure Its  payment  The  note  Is  for  |1,000, 
and  Is  dated  April  24,  1914,  and  made  pay- 
able to  W.  f.  Borders  60  days  after  date. 
After  the  formal  statement  of  the  note,  these 
words  occur  In  the  body  of  the  note: 


»F«r  otltar  owos  ne  bum  topic  and  KJBY-NUMBSR  la  aU  Key-Numbeted  Digest*  and  IndextB 
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"This  note,  to  flie  extent  of  the  amonnt  there- 
in mentioned,  repreeents  a  forfeiture  pnt  up  by 
uid  Marvin  Keinliardt  in  aenordanoe  with  a  eon* 
tract  of  even  date,"  etc. 

The  mortgage  contains  the  following: 

"$1,000.00.  Said  note  l>einc  a  forfeiture  pnt 
up  to  guarantee  delivery  of  title  to  certain  prop- 
erty described  in  contract  of  even  date  between 
Marvin  Reinhardt  and  Mr.  and  Mrs.  W.  P. 
Borders,  vrith  interest  from  maturity  until  paid 
at  tlie  rate  of  eight  per  cent,  per  annum,  said 
interest  payable  as  it  accrues,  at  the  office  of  W. 
F.  Borders,  then  tliis  conveyance  shall  become 
null  and  void  and  these  presents  shall  be  re- 
leased in  due  form  at  my  expense." 

The  mortgage  makes  provision  for  the  sale 
of  the  mortgaged  property  "in  case  of  de- 
fault or  failure  to  observe  and  keep  any  of 
tbe  covenants  hereof"  by  the  grantor. 

Appelleeis  brought  this  suit  against  appA- 
lant  to  recover  on  tbe  $1,000  note  and  for  a 
foreclosure  of  the  mortgage  lien;  alleged  a 
breach  of  the  contract  to  convey  the  hotel; 
alleged  that  the  $1,000  note  represented 
agreed  or  liquidated  damages;  alleged  ap- 
pellees' readiness  and  willingness  to  perform 
tbelr  part  of  the  contract ;  alleged  damages 
to  tbe  personal  property  while  in  the  hands 
of  appellant;  and  asked  judgment  for  such 
damages. 

Appellant  denied  that  be  had  breadied  the 
contract,  and  pleaded  his  ability  and  willing- 
ness to  perform  bis  part  of  it ;  alleged  that 
appellees  had  never  pointed  out  any  defect  la 
tbe  title  to  tbe  hotel  property,  nor  bad  given 
him  an  opportunity  to  correct  such  defects; 
pleaded  refusal  to  perform  tbe  contract  on 
the  part  of  appellees;  alleged  that  the  note 
with  tbe  deed  of  trust  sued  upon  was  ex- 
ecuted for  tbe  sole  purpose  of  guaranteeing 
deUrery  of  title  to  tb«  hotel  property,  and  to 
become  void  upon  a  tender  of  a  good  and 
merchantable  title  thereto,  and  was  a  penal- 
ty and  not  agreed  or  liquidated  damages,  and 
that  appellees  were  not  tbe  owners  and  hold- 
ers of  said  note  and  mortgage.  Appellant 
asked  for  specific  performance  of  the  con- 
tract; prayed  tot  tbe  agreed  value  of  tbe 
I>eraoDal  property  given  In  exchange  for  the 
hotel,  converted  by  appellees;  asked  that  a 
lien  be  decreed  against  tbe  hotel  property  to 
secure  the  unpaid  balance  of  the  purchase 
money ;  and  prayed  for  a  cancellation  of  tbe 
$1,000  note  and  mortgage. 

On  special  issues  submitted,  tbe  Jury  found 
that  there  had  been  liens  of  record  against 
tbe  hotel  property  at  all  times  since  March 
24,  1914  (the  date  of  tbe  first  contract) ;  that 
Reinhardt  knew  of  the  existence  of  such 
liens ;  that  prior  to  April  6,  1915,  Reinhardt 
had  never  tendered  to  the  Borders  a  warran- 
ty deed  to  the  hotel  property  with  a  release 
of  such  liens,  nor  placed  the  same  in  escrow 
to  be  delivered  to  tbe  Borders  upon  the  ex- 
ecutlcm  by  them  of  the  vendor's  lien  notes, 
called  for  in  tbe  contract,  nor  had  Reinhardt, 
prior  to  said  date,  told  tbe  Borders  that  he 


would  secure  a  release  of  tbe  said  liens  and 
place  same  In  escrow,  to  be  ddivered  contem- 
poraneously wltb  the  notes  should  the  Bor- 
ders execute  the  vendor's  lien  notes  and  place 
them  In  escrow  for  delivery;  that  tbe  Bor- 
ders did  not  at  any  time,  prior  to  the  filing 
of  the  suit,  agree  with  Reinhardt  that  they 
would  assume  the  outstanding  vendor's  lien 
notes  against  tbe  hotel  property  In  lieu  of  ex- 
ecuting the  notes,  as  agreed  in  the  original 
contract;  that  Reinhardt  did  tender  to  the 
Borders  a  warranty  deed  In  which  tbe  Bor- 
ders were  to  assume  tbe  payment  of  tbe  out- 
Standing  vendor's  lien  notes,  but  that  the 
Borders  refused  to  accept  that  deed;  that 
the  time  elapsing  between  tbe  date  of  the  re- 
fusal to  accept  the  said  tendered  deed  and 
the  6th  day  of  April,  1915,  was  an  unreason- 
able length  of  time  for  Reinhardt  to  have  t» 
procure  the  release  of  liens  and  tender  same 
with  a  deed  to  the  hotel  property. 

On  tbe  above  findings  of  tbe  Jury,  Judgment 
was  rendered  In  favor  of  appellees  on  the 
$1,000  note,  less  $S46.66,^the  rental  value  of 
the  hotel,  and  a  foreclosure  of  the  mortgage 
lien  on  tbe  section  of  land.  Appellant  pre- 
sents ten  assignments  of  error,  but  we  tbink 
the  fourth  and  fifth  are  tbe  only  ones  tbat 
we  need  discuss.  By  the  fourth  assignment, 
appellant  Insists  that  the  $1,000  note  sued  on, 
with  tbe  mortgage  given  to  secure  it,  is  a 
penalty  and  not  agreed  or  Uquldated  dam- 
ages. And  by  the  fifth  assignment  appellant 
insists  that  no  actual  damages  are  shown  to 
have  been  sustained  by  the  api>eUees;  tbat,. 
while  a  sum  Is  named  as  Uepiidated  damages^ 
the  courts  will  not  so  treat  It  unless  It  bears 
such  proportion  to  the  actual  damages  that  it 
may  reasonably  be  presumed  to  have  been 
arrived  at,  upon  a  fair  estimation  by  the 
parties,  as  tbe  compensation  to  be  paid  for 
the  prospective  loss.  By  other  assignments, 
appellant  insists  tbat  the  proof  shows  tbat 
appellees  breached  the  contract,  and  tbat  on 
that  account  they  should  not  be  permitted  to 
recover  on  the  note.  We  need  not  state  the 
evidence  here,  but  a  careful  examination  at 
it  convinces  us  that  such  contention  Is  not 
sustained.  Tbe  facts  found  by  the  Jury  in 
our  opinion  are  well  sustained  by  tlie  evi- 
dence, and  sbow  tdiat  appellant  not  only 
breached  the  ooatract,  but  totally  disregarded 
tbe  oUigatioBS  be  had  assumed  t*  dear  tbe 
hotel  property  of  liens  of  which  he  well  knew, 
and  tender  to  appellees  a  good  and  sufficient 
merchantable  title.  If  not  within  tbe  60  days, 
at  least  within  a  reasonable  timfc  The  Jury 
found  that  he  did  neither.  The  court  did  not 
submit  to  the  Jury  for  their  finding  whether 
the  appellees  had  sustained  any  actual  dam- 
ages arising  from  a  breach  of  the  contract  ty 
appellant  The  court  construed,  as  a  matter 
of  law,  tbe  $1,000  note  sued  on  to  be  agreed 
or  liquidated  damages  Independently  of  any 
question  of  damages  actually  sutTeied,  or 
questl«»  of  iotenticHi  of  the  parties  ia  matting 
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the  note  otber  tlum  Is  ucpraBBed  In  tbe  writ- 
ing. 

[1, 2]  In  the  third  paragraph  of  the  snpple- 
mental  contract,  It  will  be  obaerred  that  the 
parties  agreed  that  should  Relnbardt  "fall 
or  refuse  to  dellrer  a  good  and  merchantable 
title  to  the  hotel  property  as  contracted,  he 
agrees  to  forfeit  the  sum  of  one  thousand  dol- 
lars."   The  note  states:    "This  note,  to  the 
extent  of  the  amonst  herein  mentioned,  rep- 
resents a  forfeiture."    The  deed  of  trust  pro- 
vides:  "$1,000.00.    Bald  note  being  a  forfeit 
put  up  to  guarantee  delivery  of  title."    Prom 
the  words  used  in  the  contract.  In  the  note, 
and  In  the  mortgage  given  to  secure  the  note, 
and  from  the  nature  of  the  contract  itself 
and  all  the  facts  and  circumstances  attending 
the  making  of  the  contract,  note,  and  mort- 
gage, we  think  It  clear  that  the  stipulatloa 
for  the  forf^tnre  of  the  amount  expressed 
by  the  note  was  intended  as  agreed  or  liqui- 
dated damages.    It  is  the  Intention  that  con- 
trols.   The  damages  tnddent   to  appellees' 
leaving  their  former  place  of  residence  In 
Tarrant  county  and  moving  to  Ward  county, 
and  tn  surrendering  to  appellant  for  60  days 
the  possession  and  use  of  their  personal  prop- 
erty agreed  to  be  worth  ^,600,  would  hardly 
be  capable  of  being  definitely  ascertained.  But 
independently  of  the  question  as  to  whether 
the  damagps  could  be  definitely  ascertained 
on  a  breach  of  the  contract  by  the  appellant, 
the  very  language  need  in  the  contract,  note, 
and  mortgage  is  sufficient  to  clearly  express 
the  Intention  of  the  parties.    As  said  by  the 
Supreme  Court  In  Bakln  v.  Scott  et  al.,  70 
Tex.  442,  T  S.  W.  777,  the  expressions,  "he 
agrees  to  forfeit  the  sum  of  one  thousand 
dollars,"  "this  note,  to  the  extent  of  the 
amount  herein  mentioned,  represents  a  for- 
feiture put  up,"  and  "said  note  being  a  for- 
feit pat  up,"  mean  something  different  than 
the  word  "penalty."    In  that  case,  the  ex- 
pression was,  '"shall  act  as  a  forfeiture,"  and 
the  court  held  that  the  parties  meant  that  the 
defendant,  In  the  event  he  aibandened  the 
trade,  should  pay  absolutely  to  the  plaintiffs 
the  sum  named  as  their  agreed  damages. 

[3,  4]  In  this  case,  the  Jury  found  that  ap- 
Ipellant  did  not  comply  with  his  contract. 
The  contract  being  broken,  damages  will  be 
presumed  to  flow  from  its  breach.  Halff  et 
aL  V.  O'Connor,  14  Tex.  dv.  App.  191,  37  S. 
W.  23S.  These  damages  must  be  either  actu- 
al or  liquidated.  No  approximation  is  made 
to  appear  by  the  evidence  betwem  the  actual 
and  the  stipulated  damages.  This  not  ap- 
pearing, the  actual  damages,  under  the  rule 
stated  by  the  Supreme  Court  in  Collier  v. 
Betterton,  87  Tex.  440,  29  8,  W.  468,  cannot 
be  the  measure  of  recovery ;  hence  the  basis 
of  the  recovery  must  be  the  damages  stipu- 
lated in  the  contract.  Halff  et  aL  v.  O'Con- 
nor, supra. 
Appeflant's  assignments  must  be  overruled. 


DONADA  V.  POWBR.    (No.  CS79.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  9,  1916.    On  Motion  for  Se- 

bearing,  April  12,  1916.) 

1.  IiANDrOBD  AWD  TSWANT  «=s22(21— LbASBS— 
CoirSTBUCTtON— SrPPl^MENTAI.  AaBBEJtEITT. 

A  lease  of  irrigated  land  providing,  "in  case 
lessees  take  more  than  20  acres  within  six 
months,  the  parties  to  enter  into  a  supplemental 
contract  to  evidence  sdme/'  cbnstmed  to  be  an 
offer  to  lease,  and  not  effective  as  a  contract 
until  accepted. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  65;   Dec.  Dig.  <8=»22(2).] 

2.  Landlord  and  Tenant  $=»2S(6)— Iaases— 
VAUDrrr— AocBPTANCB. 

Taking  poaBCstion  of  land  by  the  lessee  after 
an  offer  to  lease  it  to  bim  is  an  acceptance  of 
the  offer  as  binding  on  him  as  an  express  verbal 
acceptance. 

[9d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  78-75;  Dec  Dig.  «=> 
25(5).] 

3.  LiMiTATtoiT  or  AcnoNB  «=»27— lAASB  Not 
in  WarriNG. 

Under  the  statute  of  limitations  the  right 
to  remit  under  a  lease  not  In  writing  Ib  barred  ii 
suit  is  not  commenced  in  two  years  after  it 
accrues. 

IBd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent,  Dig.  Sf  132,  133;  "Dec  IKg. 
<S=>27.] 

4.  Appbai.  AND  Ebsob  «=»1161  (2)— Disposi- 
tion —  IfODOTCATION  —  AUOUNT  OF  ReCOV- 
KBT. 

£isor  in  allowing  damages  barred  by  a  stat- 
ute of  limitations  nay  be  corrected  by  an  appel- 
late court  without  remanding  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Grror,  Cent  Dig.  M  4498-4600,  4503-4505; 
Dec.  Dig.  «=>1161(2).] 

6.  Appeal  and  Bkbob  9=»843 (2)— Disposition 

— MoDEflOATION . 

Where  a  judgment  must  be  reversed  hi  any 
event  an  appellate  court  will  not  itself  under- 
take to  estimate  the  amount  of  excess  damages 
in  the  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  8331,  3338;  Dec  Dig.  «=» 
843(2.] 

6.  Apfbal  ahd  £bbob  i3ss>882(12)— Bevibw- 
Pakties  ENirrLBD  TO  AxusoB  Ebbob— Ebbob 

COHUITTED. 

One  is  precluded  from  urging  error  in  a 
charge  which  Is  almost  a  literal  C(9y  of  a  special 
charge  asked  by  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3602;  Dec  IMg.  «s» 
882(12).] 

7.  Daiiaqes  <&=>214  —  Pbocbedinos  fob  As- 
sessment —  iNSTBXTCnONS  —  REDUCTION  OF 

Damaoeb. 

An  instruction  preduding  recovery  of  any 
damages  if  plaintiff  could  have  diminished  them 
is  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  642;  Dec  Dig.  «=>214J 

On  Motion  for  Rehearing. 

8.  LnOTATION  OF  AonONB  «ES24<2>— Pabtioo- 

LAB  Actions— Wbittbn  CoNTBAora 

A  suit  fdr  the  rent  of  acreage  over  20  acres 
where  a  lease  provided,  "in  case  lessees  take 
more  than  20  acres  within  six  montiis,  the  par- 
ties to  enter  into  a  supplemental  contract  to 
evidence  same,"  and  witbLa  the  six  months  the 
lessees  accepted  the  offer  of  more  land  by  parol. 
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but  made  no  written  contract  therefor,  held  a 
suit  "where  the  indebtedneas.  is  evidenced  by  or 
founded  upon  any  contract  in  writing"  within 
the  statute  of  Umitationa  permitting  such  suits 
to  be  brought  within  four  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  113;  Dec  Dig.  «=> 
24(2).] 

Appeal  from  District  Gonrt,  Refnglo  Oonn- 
ty;    John  M.  Green,  Judge. 

Action  by  J.  F.  Power  against  B.  J.  Do- 
nada.  From  judgment  for  plalntUF,  defend- 
ant api)ealB.    Reversed  and  remanded. 

Dougherty  &  Dougherty,  B.  D.  Tariton,  Jr., 
and  H.  S.  Bonham,  all  of  BeevlUe,  for  appel- 
lant Wilson,  Dabney  &  King,  of  Houston, 
and  J.  Turner  Vance,  of  Refugio,  for  appel- 
lee. 

MOURSUND,   J.     Appellee,    Power,    bued 
appellant,  Donada,  to  recover  rents  alleged  to 
be  due  under  a  written  contract  which  reads 
as  follows: 
"The  State  of  Texas,  County  of  Refugio. 

"Enow  all  men  by  these  presents  that  we. 
James  F.  Power,  oi  the  one  part,  and  O.  P. 
Fox  and  B.  J.  Donada,  of  the  other  part,  wit- 
nesseth:  • 

"The  party  of  the  first  part  is  preparing  for 
irrigation  purposes  about  thirty-seven  acres  of 
land  hereinafter  described,  and  he  does  hereby 
lease  to  the  said  parties  of  the  second  part  twen- 
ty acres  of  the  same  with  the  privilege  to  the 
said  second  parties  to  lease  all  of  said  thirty- 
seven  acres  or  any  amonnt  of  same  in  excess  of 
twenty  acres  that  they  may  choose,  provided 
they  exercise  said  privilege  of  taking  more  than 
twenty  acres  within  six  months  from  this  date : 
the  rental  of  said  twenty  acres  to  begin  when 
party  of  first  part  is  ready  to  furnish  auffieient 
water  to  irrigate  the  same;  and  in  case  second 
IMirties  take  more  than  twenty  acres  within  said 
time  (six  months  from  date  hereof),  the  parties 
hereto  to  enter  into  a  supplemental  contract  to 
evidence  the  same.  Said  land  is  situated  on  the 
west  side  of  the  Mission  river  on  the  town  tract 
of  the  town  of  Refugio,  in  said  county  of  Re- 
fuffio,  about  two  and  one-half  miles  below  the 
said  town  of  Refugio,  the  same  being  part  of 
farm  lots  No*.  67,  of  twenty-three  acres,  and  4, 
of  twenty  acres,  and  it  is  thought  that  said 
twenty  acres  or  more  may  embrace  parts  of  oth- 
er farm  lots  belonging  to  party  of  the  first  part 
adjoining  said  lots  tyj  and  4.  To  further  identify 
the  land  embraced  in  said  twenty  acres  or  more 
the  same  is  declared  to  be  the  twenty  acres  or 
more  adjoining  the  said  Mission  river,  now 
cleared  of  brush  and  being  prepared  for  irriga- 
tion purposes  by  party  of  first  part. 

"This  lease  is  made  for  the  period  of  five  years 
from  the  date  hereof,  with  the  privilege  to  the 
parties  of  second  part  to  renew  this  lease  at  the 
expiration  of  said  five  years  for  any  period  of 
time  therefrom  not  to  exceed  ^ve  years  from  said 
date  of  the  expiration  of  said  first  five  year* 
lease.  Said  parties  of  second  part  agree  to  pay 
a  rental  for  said  land  at  the  rate  of  thirt7  doUara 
per  acre  per  annum,  payable  semiannually. 

"Party  of  first  part,  In  consideration  of  said 
sum,  anees  to  furnish  the  following: 

"(1)  Having  purchased  suitable  irrigation  ma- 
chinery, he  agrees  to  have  same  placed  in  posi- 
tion at  once  and  to  furnish  sufficient  water  a^ 
any  and  all  times  to  irrigate  said  twenty  acres 
or  more. 

"(2)  To  inclose  said  twenty  or  more  acres  with 
a  substantial  fence  with  twenty-four  inch  wire 
netting  (to  exclude  all  small  animals)  and  two 
barbed  wires  stretched  at  top  of  fence,  and  to 


maintain  the  same  during  the  period  of  this  lease 
in  good  repair. 

"(3)  To  fumitli  one  or  more  main  canals,  ag 
may  be  necessary,  for  the  perfect  irrigation  of 
said  land. 

"(4)  A  substantial  tenant  boose  and  suitable 
'dwelUng  for  extra  workmen  to  be  employed  on 
the  farm. 

"(5)  A  substantial  warehouse  20  feet  by  40 
feet,  well  ventilated. 

"(6)  A  substantial  pen  for  work  animals,  a 
proper  shed  in  which  to  feed  the  same,  and  suit- 
able place  to  store  feed  for  said  animals,  and 
shed  to  protect  machinery  and  implements. 

"(7)  The  use  of  the  pasture  in  which  said  farm 
is  located  to  grase  Uie  necessary  animals  em- 
ployed on  the  fiurm. 

"(8)  Parties  of  the  second  part  are  to  have  the 
use  of  all  water  supplied  by  Mid  irrigation  plant, 
and  water  shall  not  be  furnished  to  others,  or 
for  other  purposes,  unless  there  is  a  surplus  of 
water;  that  is,  more  water  than  said  second 
parties  need  for  their  purposes  of  irrigation. 

"Said  parties  of  the  second  part  bind  them- 
selves as  follows: 

"(a)  They  agree  to  admit  said  party  of  first 
part  to  partnership  to  the  extent  of  one-third 
interest  after  the  expiration  of  one  year  from 
date  of  this  lease,  in  consideration  of  tlie  total 
amount  of  the  lease  money  to  be  paid  aa  herein- 
before provided ;  that  is,  party  or  the  first  part 
shall  become  a  full  partner  if  he  so  desires,  pro- 
vided he  makes  no  charge  to  parties  of  secood 
part  for  lease  of  said  land  from  the  date  he  so 
enters  said  partnership.  It  being  understood 
that  in  case  the  party  of  the  first  part  elects  to 
become  a  partner  he  is  to  share  equally  one^tUid 
interest  without  anv  expense  for  tools,  etc  on 
hand  at  the  time  of  his  entrance  to  such  part- 
nership, but  thereafter  to  furnish  his  pro  rata 
for  such  tools,  etc. 

"(b)  Partiee  <^  second  pert  agree  to  pay  the 
rental  for  said  land  promptly  semiannnaUy  as  it 
accrues,  unless  party  of  first  part  elects  to  be- 
come a  partner,  as  before  provided,  whoi  all  fur- 
ther rental  for  this  lease  shall  cease. 

"(c)  Parties  of  second  part  agree  to  furnish  the 
necessary  gasoline  and  lubricating  oil  with  which 
to  pump  the  necessary  water  for  irrigation,  but 
to  be  nt  no  othw  expense  in  running  or  main- 
taining the  irrigation  machinery  in  repair,  tmless 
party  of  first  part  electa  to  become  a  partner  as 
before  provided,  in  which  case  all  expensea  of 
maintaining  the  irrigation  plant  are  to  be  borne 
by  all  three  partners. 

"The  parties  of  the  second  part  shall  have 
the  first  privilege  to  lease  any  other  body  of  land 
that  may  be  cleared  and  prepared  for  irrigation 
adjoining  the  said  above  thirty-seven  acres. 

"This  lease  is  transferable,  but  should  either 
of  tlie  parties  of  the  second  part,  or  of  all  tbe 
parties,  should  the  said  James  F.  Power  becwne 
a  partner  as  hereinbefore  provided,  desire  to 
sell  and  transfer  his  interest,  he  binds  himself 
to  give  his  partner  or  partners  the  prefercnt"* 
to  purciiase  his  said  interest,  provided  tiie  other 
partner  or  partners  pay  as  much  for  such  in- 
terest as  is  offered  by  any  other  bona  fide  pro- 
spective purchaser. 

"A  bona  fide  sale  of  his  interest  shall  rclpase 
such  party  selling  his  said  interest  from  further 
liability  under  this  lease. 

"Witness  our  hands  this  11th  day  of  Septos- 
ber.  1007. 

"[Signed]    James  F.  Power, 

"Party  of  the  First  Part. 
"B.  J.  Donada. 
"C.  P.  Fox, 

"Parties  of  the  Second  Part.** 

On  this  contract  Is  .written  an  agreement 
reciting  that  It  is  supplemental  to  said  con- 
tract, wherein  it  is  stated  that  tlie  rental  uf 
tlie  20  acres  mentioned  began  on  October  1, 
1907.    TblB  agreement  Is  dated  Tcbniary  30, 
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1906.  Fox  tzanaferred  bla  IntercBt  in  the 
lease  to  Donada.  Power  noTer  exerdaed  bis 
option  to  become  a  partner.  Plaintiff  al- 
leged that  Donada  elected  to  use  the  entire 
37  acres,  and  entered  thereon,  oaed  and  en- 
Joyed  the  same  under  said  contract;  that 
the  rentals  under  the  ocmtract  amounted  to 
¥5,700;  that  on  or  aboat  Jannary  1,  1906, 
defendant,  by  TerbaJt  contract,  leaaed  from 
plaintiff  77  acres  additional  for  a  term  of 
one  year  beginning  January  1,  1808,  and 
agreed  to  pay  $8  per  acre  therefor,  payaUe 
semlannnaUy ;  that  defendant  paid  plaintiff 
ilJBOO,  the  Items  and  approximate  dates  be- 
ing set  out;  that  plaintiff  in  the  l)eglnning 
operated  the  machinery  and  pumped  the  wa- 
ter, but  later  oa  agreed  with  defendant  that 
Ute  latter  should  do  so,  and  be  paid  by  plain- 
tiff for  such  woric  Plaintiff  alleged  that  un- 
der such  agreement  defendant  was  entitled 
to  certain  credits.  The  parties  agreed  upon 
this  matter,  the  agreed  credits  being  allow- 
ed, and  therefore  It  will  receive  no  further 
notice. 

Defendant  admitted  the  execution  of  the 
contract,  tnit  insisted  that  he  was  liable  to 
plaintiff  for  rent  on  (Mtly  20  acres  by  virtue 
ot  such  contract  He  furtiier  alleged  that  he 
was  liable  tot  ooiy  the  reasonable  rental 
value  of  so  much  of  the  land  as  he  actually 
used,  and  that  this  liability  was  subject  to 
various  set-off  and  coanterclalms  due  him  by 
reason  ot  payments  «nd  by  reason  of  work 
d4we  and  labor  performed  by  defendant  for 
plaintiff,  and  by  reason  of  damages  suffered 
tbroogh  plaintiff's  failure  to  comply  with  the 
obligations  imposed  upon  him  by  ttte  terms  of 
said  contract  Plaintiff  doiied  the  matwlal 
allegatlcms  of  defendant's  croB»«ction,  and 
pleaded  the  two  and  foor  year  statutes  of 
limitation.  Defendant  by  supplemental  an- 
swer invoked  the  two  and  four  year  statutes 
of  Uniitatlon,  and  pleaded  the  existence  of 
amhlgnity  in  the  contract 

The  court  construed  the  contract  above 
copied  as  c«e  for  the  lease  of  the  37  acres  at 
the  rate  of  $80  i>er  acre  per  annum,  payable 
semiannually,  with  a  provision  that  the  les- 
sees need  not  take  more  than  20  acres  under 
the  lease,  and  submitted  only  the  issues: 

(1)  "How  mncb  of  the  37-acre  tract  contract- 
ed by  tlte  plaintiff  to  the  defendant  mider  the 
oontract  referred  to  above  over  20  acres  did  the 
plaintiff  famish  to  the  defendant,  on  the  defend- 
ant's request,  under  and  in  accordance  with  the 
terms  of  this  contract,  and  when?" 

(2)  "Wiist  amount  of  damage,  if  any,  did  the 
defendant  suffer  by  reason  of  any  breach  by 
plaintiff  of  any  obligation  of  his,  imposed  by  the 
contract  herein  involved,  on  the  plaintiff  (if 
there  was  any  snch  breach),  to  wit:  (A)  By  his 
failure  (if  there  was  any  failore)  throughout 
the  periods  hereinafter  stated  to  supply  suitable 
machinery  to  furnish  sufficient  water  as  wag 
necessary  at  all  times  to  carry  on  the  irrigation 
enterprise;  (B)  by  his  failure  (if  failure  there 
was)  throughout  the  periods  hereinafter  stated 
to  famish  and  Inclose  said  land  with  a  suitable 
fence,  and  maintain  the  same  in  good  repair, 
with  24-incb  wire  netting,  to  exclude  all  small 
animals,  and  two  barbed  wires  stretched  at  the 
top  of  the  foses;    (0)  by  his  failure  (if  failure 


there  was)  to  furnish  one  or  mmre  main  canals 
as  was  necessary  for  the  perfect  irrigation  of 
the  land? — it  being  claimed  by  the  defendant 
that  the  canals  famished  were  insufficient  for 
the  proper  irrigation  of  the  land ;  that  is  to  say, 
damages  within  the  following  periods:  (a)  Be- 
tween March  23,  1910,  to  March  1,  1911;  (b) 
t>etween  March  1,  1911,  and  September  11. 
1912."  -.  .  i,  — , 

In  connection  with  these  issues  the  court 
gave  certain  instructions  which  wHl  be  stated 
when  the  assignments  of  error  relating  there- 
to are  discussed.  The  Jury  found  that  plain- 
tiff fnmlshed  to  defendant  at  hla  request, 
under  the  terms  of  the  contract,  17  acres  in 
excess  of  20  acres  out  of  the  37-acre  tract, 
not  later  than  January  1,  1908,  and  that  de- 
fendant suffered  no  damages  by  reason  of 
the  matters  alleged  by  him  and  submitted  to 
them. 

The  court  entered  judgment  in  favor  of 
plaintiff  for  $4,400,  with  Interest  thereon 
from  Mardi  26,  1915,  at  the  rate  of  6  per 
cent  per  annum. 

[1]  Xlie  contract  above  copied  is  a  contract 
for  the  lease  of  20  acres  of  land  for  five 
years  upon  the  terms  and  conditions  therein 
stated,  with  an  option  to  the  lessee  to'  take 
all  or  any  part  of  17  acres  adjoining  the 
same,  upon  the  same  terms  and  conditions, 
the  lease  thereof  to  expire  wbea  title  lease 
of  the  20  acres  should  expire,  which  option. 
It  was  provided,  must  be  exercised  within 
six  months  from  date  of  said  contract  The 
provision  that,  "In  case  second  parties  take 
more  than  20  acres  within  said  time  (six 
months  from  date  hereof),  the  parties  hereto 
to  enter  into  a  supplemental  oontract  to  evi- 
dence the  same,"  must  i»  construed  as  a  pro- 
vlaion  for  an  express  acceptance  of  the  offer, 
whldi  acceptance  would  make  a  contract  be- 
tween the  parties.  To  construe  it  as  mean- 
ing that  the  lessor  was  merely  contracting  to 
enter  into  a  contract  without  defining  the 
terms  upon  which  he  was  to  be  bound  would 
be  equivalent  to  eliminating  from  the  con- 
tract all  that  was  said  with  reoiect  to  the  17 
acres;  for  an  agreement  to  enter  into  a 
contract  upon  terms  to  be  thereafter  agreed 
upon  would  be  a  nullity. 

Plaintiff  alleged  that  the  defendant  enter- 
ed TipiHa  the  property  "on  or  before  the  first 
day  of  October,  1907,  and  tiected  and  agreed 
to  use  the  whole  37  acres,  and  has  been  oc- 
cupying, using  and  enjoying  the  same  under 
this  lease,  and  in  accordance  with  its  terms 
as  stated  above."  In  a  supplemental  peti- 
tion It  was  alleged  that  such  agreement  and 
election  was  made  within  atx  months  from 
date  of  contract  The  allegation  shows  that 
a  contract  was  made  with  regard  to  the  17 
acres,  whereby  the  same  terms  would  apply 
thereto  as  applied  to  the  20  acres.  Assign- 
ments Noe.  2  and  6  are  therefore  overruled. 

[2]  The  stipulation  that  the  lessee  could 
within  six  m«Mith8  elect  to  take  the  17  acres 
was  a  continuing  offer  on  the  part  of  the 
lessor,  based  upon  a  valuaUe  considerati(m, 
to  include  said  17  acres  within  the  terms  of 
the  lease  contract  for  the  20  acres,  condl- 
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tloned  that  acceptanoe  be  made  within  alx 
months.  The  lessee,  by  verbally  notifying 
the  lessor  of  his  acceptance  of  the  ofTer  with- 
in the  stipulated  time,  could  make  it  a  TaUd 
contract,  subject  to  such  difficulties  with  re- 
gard to  Its  enforcement  as  might  be  encoun- 
tered tf  the  statute  of  frauds  should  be  In- 
voked. We  think  that  taking  possession  of 
the  land  by  the  lessee  would  be  equivalent  to 
an  acceptance  equally  as  binding  on  blm  as 
an  express  veital  acceptance.  In  the  case  of 
Patton  V.  Backer,  29  Tex.  408,  the  court  said: 
"In  order  to  their  enforcement  by  the  courts, 
contracts  for  the  sale  of  land  must  be  evidenced 
.  by  writing.  When  the  writing  relied  on  con- 
tains within  itself  all  the  particolara  of  a  con- 
cluded contract,  it  is  sufficient  if  it  be  signed 
by  the  party  aeainst  whom  it  is  Bought  to  be  en- 
forced; but  if,  instead  of  being  evidence  of  a 
conduded  agreement,  whatever  may  be  its  form, 
it  is  reaUy  a  mere  proposal,  such  a  writing  is 
turned  into  an  agreement,  and  can  be  enforc- 
ed in  equity  by  the  other  party  only  by  his  ac- 
ceptance of  It  in  writing.  A  proposal  by  one 
party  and  an  acceptance  of  that  proposal  ac- 
cording to  the  terms  of  it  by  the  other  constitut- 
ed a  contract." 

In  the  ease  of  Foster  t.  Land  Co.,  2  TWc. 
OlT.  'App.  Q14,  22  a  W.  260,  the  Court  of 
Civil  Appeals  of  the  Galveston  District  tol- 
lowed  the  Patton  v.  Rocker  Case,  but  reeog>- 
nlzed  the  fftct  that  there  is  strong  reason  and 
high  authority  to  sustain  the  opiKialte  view. 
The  same  court  has  recently  adhered  to  Its 
holding  in  said  case.  Daugherty  T.  Lee- 
wrlght,  174  S.  W.  841.  See,  also,  Lavz  v.  Mc- 
Laughlin, 14  Minn.  72  (Oil.  55).  The  follow- 
ing cases  reannoimce  the  rule  that,  when 
the  memorandnm  contains  within  itself  all 
the  partlcolars  of  a  concluded  contract,  it 
need  only  be  signed  by  the  party  against 
whom  it  is  sought  to  be  enforced:  Morris  ▼. 
Gaines,  82  Tex.  265,  17  S.  W.  538 ;  Morrison 
V.  Dalley  (Snp.)  6  S.  W.  427;  Ragedale  v. 
Mays,  65  Tex.  256;  Hataard  v.  Morrison, 
130  8.  W.  244,  affirmed  by  Supreme  Court 
104  Tex.  689,  143  S.  W.  142.  If  the  rule  an- 
nonnced  In  the  case  of  Patton  t.  Rucker  la 
applicable  to  oontraots  for  the  lease  of  land. 
It  la  clear  dmt  no  action  could  have  been 
maintained  by  appellant  against  appellee 
based  upon  the  theory  that  there  was  a  writ- 
ten contract  for  the  lease  of  the  17  acres,  nn- 
lees  he  could  show  a  written  acceptance 
made  within  the  six  months. 

[>-i]  But,  whether  this  conld  be  done  or 
not.  It  is  deer  tbnt,  in  the  absence  of  a 
written  acceptance  at  tSie  continuing  otfer  to 
Ineiude  the  17  acres  within  the  terms  of  the 
lease  contract  for  the  20  acres,  there  Is  no 
memorandum  In  writing  of  any  contract  for 
the  lease  of  the  17  acres  signed  by  appellant. 
It  is  true  that,  although  appellant  pleaded 
the  statute  of  frauds,  he  does  not  upon  this 
appeal  nrge  any  contentions  based  upon  snch 
defense,  but  he  does  urge  assignments  inter- 
posing the  statute  of  limitation  of  two  years. 
We  think  it  is  clear  that  the  suit  against  ap- 
pellant as  to  the  rents  for  the  17  acres  is 
based  upon  a  contract  not  In  writing,  for  a 
written  contract  cannot  be  shown  by  proof 


<Hi]y  of  an  offer  in  wilting,  and  Quit  there- 
fare  the  two-year  statute  ef  limitations  is  ap- 
pOlcable  to  the  demand  for  sodi  rents.  As- 
slgnmenta  Nool  4,  S,  and  21  relate  to  limita- 
tion as  to  the  rents  of  the  17  acres,  and  must 
be  sustained.  Th»  error  in  allowing  tliat 
portlea  of  said  rents  which  became  dae  mora 
than  two  years  before  the  salt  was  filed 
ooold  be  corrected  by  this  ooart,  bat,  as  the 
Judgment  most  be  rerarsed  oa  another 
ground,  it  will  be  nnneoessary  to  undertake 
to  estimate  the  amount  of  excesB  in  tlie  Judg- 
ment. 

As  no  issue  Is  raised  with  regard  to  the 
statute  of  frauds,  we  wtn  decide  all  qaestl<mt 
submitted  in  appellant's  brief  upon  tbe  the- 
ory that  there  was  an  enforceable  parol  con- 
tract for  the  lease  of  tbe  17  acres  for  the 
period  sued  for  by  plaintifT.  It  tailaWB  that 
no  error  was  committed  by  the  court  in  sus- 
taining an  exception  to  that  part  of  appel- 
lant's first  supplemental  petitimi  in  wblcli  he 
andeitook  to  plead  that  be  was  only  due 
plaintur  the  reasonable  rent  on  various  por- 
tions of  said  17  acres  for  small  periods  of 
time  during  which  be  alleged  that  he  used 
the  same.     Asslgnmoit  No.  1  is  overmled. 

Appellant  admitted'  that  he  took  posses- 
ion of  pert  of  the  17  acres  under  the  option 
given  him,  and  the  only  issue  was  as  to  the 
number  of  acres  be  elected  to  take.  Tbis 
Issue  was  submitted  to  the  Jury,  and  tbey 
found  lie  took  the  eotine  17  acres.  While  the 
court's  description  in  his  charge  of  tbe  provi- 
sions of  the  lease  contract  is  not  correct,  and 
is  confusing  tn  that  it  describes  tbe  contract 
as  one  for  the  lease  of  87  acres,  with  provi- 
jsion  that  lessees  need  not  take  more  than  20 
acres,  but  If  th^  should  take  more  than  20 
tbey  should  within  six  months  exercise  the 
privilege  of  taUng  more,  and  tlie  first  issue 
assumes  there  was  a  contract  for  37  acres, 
still,  as  the  Jury  was  required  to  find  only 
one  fact,  namely,  how  many  acres  appellant 
elected  to  take,  we  think  the  arors  in  the 
portl(Hi8  of  the  charge  referred  to  would 
not  require  a  reversal  of  the  Judgment.  We 
do  not  see  how  it  could  be  prejudicial  to  ap- 
pellant, leaving  out  of  consideration,  as  we 
must,  all  issues  relating  to  the  statute  of 
frauds,  if  the  court  had  instructed  tbe  Jury 
specifically  that  there  was  a  verbal  contract 
between  plaintiff  and  defmdant  as  to  sudi 
acreage  out  of  the  37  acres  whlcb  defendant 
elected  to  take,  and  for  them  to  find,  in  ad- 
dition to  tbe  20  provided  for  in  the  contract, 
the  number  of  acres  in  the  addlttonal  tract 
so  taken.  Assignments  7  to  11,  inclusive,  are 
overruled. 

[6]  Appellant  objects  to  the  secend  Issoe 
on  the  ground  that  It  submits  in  one  complex, 
lutricate  mass  practically  the  entire  case,  so 
far  as  made  by  the  cross-action,  and  urges 
that  this  constitutes  error  in  view  of  the  fact 
that  he  requested  that  the  case  be  submitted 
on  special  issues.  It  appears  from  the  quali- 
fication of  tbe  bill  of  exceptions  that  tho 
court  had  before  bim  the  defendant's  excep- 
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HODS  to  Ub  piODoaeA  diarKe  as  well  as  all  of 
defendant'e-spedal  obargee  wben  be  drew  hta 
charge.  Tbe  contenta  ct  bU  pn^iosed  chacge 
aie  not  diaolotsed  by  tbe  record.  It  appears 
that  defendant  reanested  a  apedal  charge 
concbed  In  almost  tbe  Identical  language  of 
the  charge  given  by  tbe  oomt.  Tbe  bill  of 
exceptions  sbows  that  defoidaut  excepted  to 
sacb  cbarge  In  si^te  of  the  fact  that  It  was 
almost  a  literal  copy  of  tbe  special  diarge 
asked  by  blm.  We  conclude  tbat  under  the 
drcomstances  be  Is  precluded  tro<a  in  insist- 
ing tbat  the  ooort  erred  in  tbe  method  adopt- 
ed In  submlttiag  the  matters  covered  by  the 
second  issue.  Assignments  12  and  13  are 
therefore  overruled. 

[7]  Appellant  also  awdgna  error  qpon  tbat 
portion  of  tbe  court's  cbarge  which  ^eads  as 
follows: 

"Tbe  defendant  cannot  recover  damases  (if 
any)  by  reason  of  any  default  of  the  pTaintifl 
in  regard  to  the  matters  complained  of  and  men- 
tioned  above  (if  any  tboe  were)  in  any  case  to  any 
extent  where  tbe  aecraal  of  aucb  damages  ooold 
have  been  prevented  or  diminished  by  reasonable 
exertions  and  by  the  use  of  ordinary  care  and 
reasonable  expense  on  the  part  of  the  ^fend- 
ant" 

Tlds  f^arge  was  exo^tted  to  In  tbe  trial 
court  on  various  grounds.  One  was  that 
It  denied  tbe  defendant  the  right  to  recover 
tbe  amonnt  it  would  reasonably  have  cost 
btm  to  prevent  or  diminish  the  injuries  com- 
Irialned  ot  Another  was  tbat  it  did  not  al- 
low defendant  to  recover  such  damages  less 
the  dimlnatloa  tbat  defendant  could  have 
brought  about  It  appears  tbat  defendant 
requested  tbe  court  to  give  a  ^tedal  ctiarge 
on  this  issue,  which  was  not  subject  to  tbe 
two  objections  above  set  out,  made  by  him  to 
tbe  ooarfs  diarge.  We  conclude  that  the 
conrt  erred  in  giving  tbe  dtiarge,  and  that 
sacb  error  is  a  yery  material  <me;  for  tbe 
cbarge  precluded  any  recovery  If  defendant 
could,  have  diminished  tbe  damages.  Tbe 
fifteenth  asslgnmeBt  of  error  therefore  is 
sustained. 

Appellant   by  his   fourtemth   assignment 
otmtends  the  eonrt  errad  In  giving  the  charge 
above  copied  and  beld  to  be  erroneous,  be- 
cause  the  plaintiff  failed  to  plead  that  de- 
fendant by  the  exercise  of  reasonable  care 
could  have  prevented  or  diminished  tbe  dam- 
ages.    He  contends  that,  although  he  did  not 
object  to  the  charge  on  such  ground,  and  in 
l&ct  asked  a  cimrge  on  the  subject,  he  can 
take   advantage  of  the  giving  ttKreof  as  a 
ftindazaental  err(«.    Having  beld  it  was  an 
erroneous   charge.   It   becomes   unnecessary 
to  sajr.  anytUng  In  legard  to  whether  it  was 
fondamental  error  to  give  tbe  same  In  the 
absence  of  pleadings  raising  tbe  issue.    But 
In   vie^  of  another  trial  we  call  attention 
to  tbe  fact  that  tbis  court  lias  recently  held 
that  such  an  issoe  cannot  be  raised  under  a 
general  denial,  but  must  be  iqiedally  pleaded 
by  the  party  who  lias  breadied  the  contract 
Worid'»  Spectel  Films  Corporation  v.  Fltcben- 
berg,  176  S.  W.  733. 

Appellant  coatends  tbat  his  OTwptloB  nsg- 


ing  the  statute  of  limltatloDS  to  that  portion 
of  tbe  petitlMi  In  which  plaintiff  sought 
to  recover  rent  due  under  a  verbal  contract 
for  tbe  lease  of  77  acres  of  land  sbonid  have 
been  sustained,  and  by  another  assignment 
contends  that  tbe  court  erred  In  rendering 
Judgment  for  such  rent  Appellee  virtually 
admits  that  lie  is  not  entitled  to  Judgment 
for  such  sum,  and  answers  the  assignments 
with  a  denial  that  such  sum  entered  into  the 
Judgment  of  tiie  court  The  Judgment  recit- 
ea  tliat  plaintiff  should  recover  rent  for  74 
acres  at  |6  per  acre,  with  interest  thereon  at 
the  rate  of  6  per  oent  per  annum  from 
January  1,  1909,  to  date  of  Judgment;  but, 
after  Bnmming  up  the  various  amounts  due 
plaintiff,  said  Judgment  contains  a  proviso 
to  tbe  effect  that  the  allowance  of  all  of  such 
sums  is  subject  to  the.Umitation  pleaded  and 
the  deductbMis  to  be  made  on  account  thereof, 
as  well  as  the  credits  admitted.  It  is  fur- 
ther recited  that  after  making  such  deduc- 
tions and  credits  plaintiff  is  found  entitled  to 
recover  $4,400^  and  said  sum'  is  awarded, 
with  interest  Tbe  court  falls  to  explain  how 
be  arrived  at  this  amount,  and  neither  side 
has  undertaken  an  analysis  of  the  matter 
with  tlie  view  of  showing  what  items  were 
finally  allowed.  We  have  gone  over  tbe  mat- 
ter, with  tbe  result  tliat  we  are  unaUe  to 
And  any  basis  for  awarding  $4,400  without  al- 
lowing rent  for  said  74  acres..  As  tbe  Judg- 
ment must  be  reversed  on  another  ground, 
and  the  case  remanded,  it  would  be  profit- 
less for  us  to  explain  bow  we  arrived  at  such 
(xmduaion.  Assignments  Nos.  3  fmd  20  are 
sustained. 

Assignments  of  error  Moa.  16  and  17  are 
overruled. 

In  view  of  what  has  been  said  with  regard 
to  assignments  14  and  15,  it  becomes  unneces- 
sary to  discuss  assignments  Nos.  18  and  19. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 

On  Motion  for  Rehearing. 

[t]  Appellee  contends  tbat  we  erred  In  hold- 
ing that  the  suit  for  rent,  in  so  far  as  It  re- 
lates to  the  17  acres  found  by  tbe  Jury  to 
have  been  taken  possession  of  by  appelant  in 
addition  to  the  20  acres  covered  by  tbe  orig- 
inal written  contract,  was  for  a  debt  "evi- 
denced by  or  founded  upon  any  contract  In 
writing."  Much  is  said  about  tbe  statute  of 
frauds,  but  It  will  be  seen  from  our  original 
opinion  tlmt  the  application  of  the  statute  of 
frauds  was  not  sought  by  any  assignment  of 
error,  and  that  what  we  had  to  say  bad  ref- 
erence solely  to  tbe  question  whether  tbe 
two-year  statute  or  tbe  four-year  statute  of 
limitation  applied  to  the  claim  for  rent  of 
the  17  acres.  We  find  in  Cyc.  voL  26,  p.  1038, 
tbe  following  statement: 

"The  statutory  description  of  an  action  as 
founded  on  an  instrument  in  writing'  refers  to 
contracts,  obligations,  or  liabilities  growing,  not 
remotely  or  ultimately,  but  immediately,  out'  of 
written  instrumenta.  Parol  aoceptanee  of  an 
offer  in  writing  does  not  give  rise  to  an  agree- 
ment or  contract  in  writing,  witlim  tlie  mtaning 
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of  statntea  relsting  to  limitatioiut  goyeming  ae- 
tions  on  contracts  in  writuig." 

In  tills  case  appellee  sued  appellant  to  re- 
cover the  amount  of  lease  due  for  the  20  acres 
covered  by  the  written  contract  copied  In  onr 
previous  <vlnl<»i,  and  also  for  the  amount 
alleged  to  be  due  for  lease  of  the  seventeen 
acres.  While  It  Is  true  that  the  wrlttm  con- 
tract la  a  proposal  to  rent  to  api>ellant  such 
part  of  the  17  acres  as  he  may  elect  to  take,  it 
is  also  true  that  it  is  more  than  that ;  for  It  Is 
a  contract  signed  by  appellant,  in  whldi  be 
binds  himself  to  pay  at  the  rate  of  $80  per 
acre  per  annum  for  the  17  acres  if  he  elects 
to  take  same,  or  for  such  part  thereof  as  he 
may  elect  to  take.  The  contract  was  complet- 
ed as  to  the  17  acres  by  appellant's  taking 
possession  thereof.  It  may  be  stated  that  the 
suit  for  rent  for  the  17.  acres  is  founded  upon 
a  written  agreement  to  pay  $80  per  acre  per 
annum  for  such  part  of  sidd  17  acres  as  ap- 
pellant should  agree  to  take.  It  has  been 
held  in  this  state  that  a  suit  to  recover  the 
value  of  goods  delivered  pursuant  to  a  writ- 
ten wder  is  founded  upon  a  contract  in 
writing.  Page  v.  Payne,  41  Tex.  143.  And  It 
was  so  held  by  tliis  court,  even  though  the  or- 
der contained  no  promise  to  pay.  lAredo  Elec- 
tric Light  &  Mach.  Co.  v.  D.  S.  Electric 
Lighting  Co.,  26  S.  W.  310.  A  view  not  in 
accord  with  the  holding  in  the  last-mentioned 
case  may  be  deduced  from  the  opinions  in 
the  ease  of  Voelcker  v.  McKay,  61  S.  W.  424 ; 
Voelker  v.  McKey,  60  S.  W.  798. 

It  has  been  held  that,  where  a  change  was 
made  by  verbal  agreement  in  the  quality  of 
iron  to  be  used  in  an  traa  fence  contracted 
In  writing  to  be  erected,  the  suit  nevertheless 
was  upon  the  written  contract,  the  court  ex- 
plaining its  holding  as  follows: 

"It  was  evidently  Intended  that  the  services 
rendered  should  be  controlled  by  the  terms  of  the 
written  agreement,  and  that  the  subsequent 
agreement  changing  the  quality  of  the  material 
should  not  have  the  effect  to  destroy  the  writ^ 
ten  contract"  Hughes  Bros.  v.  Smith,  83  Tex. 
489,  IS  S.  W.  865. 

It  has  also  been  held  that  a  suit  for  the 
price  of  extras  provided  pursuant  to  a 
building  contract  wUch  stipulated  a  certain 
price  to  be  paid  for  the  conqpletion  of  the 
building  according  to  speciflcations  and  for 
tbe  payment  "for  all  extras  above  the  con- 
tract and  for  all  cbanges  that  might  be  made 
in  the  plans  and  speciflcations"  was  governed 
by  tbe  four  years  statute  of  Umitatl<m.  The 
court  said: 

"The  fact  that  tbe  extent  of  extras  and  chang- 
es in  the  plans  were  subsequently  agreed  to 
would  create  no  new  right  or  contract  that  was 
not  fuUv  provided  for  in  the  written  contract 
The  making  of  such  changes  and  extras  is  sim- 
ply putting  into  operation  a  contingmcy  that 
the  parties  contemplated  might  occur  when  they 
executed  the  contract,  and  for  which  they  pro- 
vided in  this  written  agreement."  Wilkinson 
V.  Johnson,  83  Tex.  392,  18  8.  W.  74& 

See,  also,  Strlngfellow  v.  Msea,  45  S.  W. 
418 ;   Sanborn  v.  Plowman,  20  Tex.  Civ.  App. 


484,  4»  &  W.  639;  Fiddly  &  Casaalty  Co. 
V.  CaUaglian  ft  Graham,  104  S.  W.  10T3. 
When  the  parties  executed  tbe  written  con- 
tract, tti^  contemplated  the  contingency  that 
appelant  ndght  take  more  land  than  tlie 
20  acres,  and  provided  in  such  ccmtract  for 
the  payment  of  r«it  tor  such  additional  land, 
and  also  for  obllgatitMis  with  reference  there- 
to by  appellant  The  above  cases  indicate  a 
tendency  upon  the  part  ot  our  courts  not  to 
give  a  strict  construction  to  tbe  words  "con- 
tract in  writing"  such  as  would  classify  all 
contracts  as  oral  contracts  which  are  partly 
written  and  partly  oral,  and  we  tberefM« 
hold  that  in  this  case  the  suit  for  rent  of 
the  17  acres  is  governed  by  tbe  four-year 
statute  of  limitations,  and  overrule  assign- 
ments of  error  Noa.  4,  5,  and  21.  We 
realize  that  the  question  is  one  up<Ni  wbldt 
legal  minds  may  well  differ,  but  brieve  that 
our  decision  thereof  is  in  line  wltb  the  views 
expressed  in  the  cited  cases. 

The  letter  and  advertisement  relied  upon 
by  appellee  speak  for  themselves.  We  cannot 
find  therein  any  evidence  that  appellee  ac- 
cepted tbe  offer  to  take  the  17  acres.  Tbe 
same  may  be  said  concerning  the  crass-action, 
if,  indeed,  It  can  be  considered. 

We  are  unable  to  agree  with  appellee  in 
his  contention  wltb  reference  to  the  other 
assignments  of  error  sustained  by  ns.  The 
Judgment  reversing  the  Judgment  of  tbe  trial 
court  and  remanding  the  cause  for  another 
trial  must  therefore  be  permitted  to  stand 
Our  former  opinion  is  ipodlfled  as  above  in- 
dicated, but  the  motion  for  rehearing  is  over- 
ruled. 


LUTBN  et  aL  v.  MISSOURI,  K.  &  T.  »T.  OO. 
OF  TEXAS.    (No.  7450.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 

6,  1910.    On  Motion  for  Behearing, 

April  8,  191&) 

1.  Bailsoads  *=>30e— Pbbsows  ow  T«ack— 
DuTT  or  Road. 

A  railroad  company  is  guilty  of  acti«»able 
n«gligenoe  in  failing  to  exerdae  ordinary  care  to 
discover  and  avoid  injuring  persons  upon  the 
track  at  such  places  and  upon  such  occaaons 
as  one  of  ordinary  prudence  would  expect  to 
find  them,  and  whether  such  peiaons  are  tres- 

Saasers  .or  rightfully  upon  the  track  makas  no 
ifference  in  the  determination  of  the  iaane  of 
the  road's  negligence. 

[Ed.   Note.— For  other  cases,   see   RaHroada. 
Cent  Dig.  f  981 ;   Dec.  Dig.  «s»300.] 

2.  RAII.B0AD8  «;=»360(13)— DsB  or  Cbossino— 

NCOUOBHCK. 

The  act  of  a  petaon  going  upon  a  railroad 
track  at  a  public  crossing  or  where  tlie  railroad 
has  expressly  or  impliedly  licensed  the  act  as  by 
permitting  uie  use  of  the  place  as  a  crosidiig,  it 
not  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Bailrosdi. 
Cent  Dig.  {  1166;  Dec.  Dig.  «=:>3S0(1S)J 

3.  Railboads  «s»360(3^— Ikixtbibb  ax  Cnoes- 

INO— QUKSTIONS  FOB  JOBT. 

In  a  widow's  action  against  a  rallro«d  for 

death  of  her  husband  at  a  crossing,  issues  wheth- 
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er  deceased  was  Ulled  at  tbe  croaiiiig  and  wheth- 
er the  train  operativcB  ia  Btrildng  him  were 
gnilty  of  netrligence  which  was  the  proximate 
caase  of  his  death,  held  for  tbe  jury  under  tbe 
evidence. 

[Ed.   Note.~F6r  other  cases,   see  BaSIroads, 
Cent.  Dig.  i  1190;    Dec.  Die  «s>350(32>.] 

4.  Tbial  «a»139(l>— DmEonoB  or  Vbbdiot. 

To  authorize  the  court  to  take  a  material 
question  from  tbe  iur;,  tbe  evidencft  must  be  of 
such  a  character  that  there  is  no  room  for  or- 
dinary or  reasonable  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  it. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  332,  333, 338-341 ;  Dec.  Dig.  (S=al39a)  J 

6.  Neouqenck  «=9l36(2)— Question  or  Fact 
AKD  Law. 

Negligence,  whether  by  plaintiff  or  defend- 
ant, is  generally  a  question  of  fact,  and  is  a 
qaestion  of  law  for  the  court  only  when  the 
act  done  is  vioIatiTe  of  some  law  or  the  facts 
are  undisputed  and  admit  of  but  one  inference. 
[£d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  279,  281 ;  Dec  IMg.  «=»136(^.] 

e.  RAIUtOADB  «=3860(7)— InjtTBIES  ON   TBAOK 
— NXOUOBROB— QtTBSTION  FOB  JUBT. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  whether  the 
servants  of  tbe  road  in  charge  of  its  train  failed 
to  ring  the  bell  or  blow  tbe  whistle  of  tbe  loco- 
motive or  otherwise  give  warning  of  its  approach 
to  tbe  crossing,  was  tor  tbe  jury. 

[£d.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  1161 ;  Dec.  Dig.  «=>350(7).] 

7.  Raiuioaos  4=3350(7)— Injubies  on  Tback 

—  QtlBSTION  rOB  JUBT  —  QUESTION   OF  FACT 
AND  IiAW. 

la  a  widow's  action  against  a  railroad  for 
death  of  her  huabend  at  a  crossing,  whether  tbe 
train  was  being  run  wiUtoat  a  headlight  was  for 
the  jnry. 

[Ed.    Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  I  1161 ;  Dec  Dig.  «8=»850(7).] 
&  Raxlboads  ®=>350(7)— Injubieb  at  Oboss- 

iwa — Question  fob  Jubt. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  the  question 
whether  the  road's  servants  kept  a  proper  look- 
out for  persons  about  to  use  the  crossing  was 
for  the  jury. 

[Sd.    Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  1 1161;  Dec  Dig.  <S=»360{7).] 

On  Motion  for  Beliearing. 

9.    RAXI.BOADS  4=9848(1)— INJTTBIBS   AT  CsOflS- 
INO — ClBCUMBTANTtAL  B^IDENCE. 

It  may  be  established  by  circumstances  that 
a  person  was  killed  by  a  railway  traih  at  a 
public  crossing  through  tbe  negligence-  of  the 
road's  servants,  and  that  tbe  person  killad  waa 
at  tbe  time  in  the  exercise  of  due  care. 

[Ed.    Note.— For   other   cases,   see   Railroads, 
Cent.   Dig.  U  1188,  1140,  1141;   Dec  IM«.  «=» 
348(1).] 
lO.   Evidence  4=»54  —  Cibcumbtantiax.  Evi- 

DKrrcB. 

Circumstances  establishing  that  a  peraon 
w»B  killed  by  a  train  at  a  public  crossing  through 
tbe  n^ligenCe  of  the  railroad's  servants  must 
be  Btao'wn  by  direct  evidence  and  cannot  be  in- 
ferred   from  other  circumstances. 

rBd.     Note— For   other   cases,    see   Evidence, 
Dent.  r>i«.  S  74;  Dec  Dig.  <ft=»54.] 

X,  Svxoenob  «5»53— Tbkbumpmon  of  Fact." 
A.  "presumption  of  fact"  is  a  probable  in- 
ierenee  which  common  sense,  enlightened  by  hn- 
nan  knowledge  and  experience,  draws  from  the 
!onnecti«n,  relation,  and  coincidence  of  facts  and 


circnmstanoes  with  each  other,  being  always  to 
be  drawn  by  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cient  Dig.  {  73 ;   Dec  Dig.  <S=a53. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Presumption  of  Fact] 

12.  Raxlroads  4=>348(2)— Injuries  at  Cross- 

INO — ^DlBECKON    op    MOVEMENT   OF   TbAIN— 
SUFFICXBNOT  OF  EVIDENCE. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  evidence 
held  sufficient  to  warrant  the  conclusion  that 
tbe  train  which  killed  decedent  was  moving 
north. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1139;    Dec  Dig.  «s»34S(2).] 

Appeal  from  District  Court,  Hill  Ciouiity; 
Horton  B.  Porter,  Judge. 

Suit  by  Mrs.  B.  B.  Luten  and  others  against 
the  Missouri,  Kansas  &  l>ezas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  de- 
fendant, plalntlfrs  appeal.  Judgment  revers- 
ed, and  cause  remanded. 

Wear  &  Frazler,  of  Hlllsboro,  for  appel- 
lants. Walter  C!olllns,  of  Hlllsboro,  and 
ChsiB.  B.  Braun  and  Spell  &  Sanford,  all  of 
Waco,  for  appellee. 

TALBOT,  J.  The  appellant  Mrs.  Luten, 
for  herself  and  as  next  friend  of  her  minor 
children,  brought  this  salt  against  the  appel- 
lee, the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  to  recover  damages  sus- 
tained on  account  of  the  death  of  her  bus- 
band,  and  the  father  of  said  children,  E).  B. 
Luten,  who  it  Is  charged  was  killed  by  the 
negligence  of  appellee's  servants  on  or  about 
the  1st  day  of  April,  1914.  It  is  alleged,  in 
substance,  that  the  deceased,  E.  E.  Luten, 
was  struck  and  killed  by  one  of  appellee's 
trains  at  the  intersection  of  its  tallroad  track 
with  a  dirt  road  crossing ;  that  said  crossing 
had  been  constructed  and  maintained  by  tbe 
appellee,  and  commonly  used  by  the  public 
with  tbe  knowledge  of  appellee,  a  great  many 
years  next  preceding  the  aoddent  causing  tbe 
death  of  the  deceased,  for  travel;  that  the 
deceased  resided  near  tbe  said  crossing,  and 
while  traveling  along  said  dirt  road  and  in 
the  act  of  crossing  the  appellee's  Une  of  rail- 
way where  It  Intersects  said  road  he  was 
negligently  and  with  great  violence  struck 
by  a  rapidly  moving  train  of  api)ellee  and  In- 
stantly killed.  The  acts  of  negligence  alleg- 
ed are  that  appellee's  servants  in  dmrge  of 
said  train  carelessly  and  negligently  failed 
to  blow  the  whistle  or  ring  the  b^  of  tbe 
locomotive  in  approaching  the  crossing ;  that 
the  servants  in  charge  of  said  train  negli- 
gently ran  tbe  train  in  approaching  and  pass- 
ing over  said  crossing  at  a  Te<Aless  and  dan- 
gerous rate  of  speed  and  negligently  cut  off 
the  steam  and  permitted  the  train  in  ap- 
proaching tbe  crossing  to  run  without  steam 
by  reason  ot  which  it  fkiled  to  make  tbe 
usual  and  ordinary  noise  incident  to  tbe  run- 
ning of  a  train;  that  said  servants  negli- 
gently failed  to  keep  a  lookout  for  persona 
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atmut  to  cross  or  passla;  orer  the  railroad 
at  said  dirt  road  crossing ;  that  on  the  morn- 
ing of  the  accident  In  which  the  deceased, 
Lnten,  lost  his  life  a  dense  fog  prevailed,  and 
the  said  servants  of  appellee  negligently  fail- 
ed to  provide  the  locomotive  drawing  the 
train  that  struck  and  kUled  the  said  Laten 
with  a  headlight  It  was  alleged  that  for  a 
long  distance  In  approaching  the  crossing 
there  was  nothing  to  obstruct  the  view  of  ap- 
pellee's servants,  and  that  had  they  exercised 
proper  care  to  discover  persons  about  to  pass 
over  tile  crossing  they  could  and  would  have 
seen  the  deceased  in  time  to  have  avoided 
striking  and  Injuring  him  by  the  use  of  or- 
dinary care.  The  aK>eUee  answered,  practi- 
cally admitting  that  there  was  a  dense  fog 
the  morning  the  deceased  was  killed,  and 
that  he  was  struck  by  one  of  Its  trains  and 
knocked  from  the  railroad  track,  receiving 
Injuries  thereby,  from  which  he  Immediately 
died.  Appellee  denied,  however,  that  It  was 
guilty  of  any  of  the  acts  of  negligence  charg- 
ed, and  alleged  that  the  deceased's  death  was 
due  to  his  own  negligence.  When  the  evi- 
dence offered  by  the  appellant  was  concluded, 
the  court,  upon  motion  of  appellee,  instruct- 
ed the  Jury  to  return  a  verdict  In  its  favor, 
which  was  done,  and  Judgment  entered  in  ac- 
cordance therewith.  From  this  Judgment,  the 
appellant  has  appealed. 

The  assignments  of  error  complain  of  the 
action  of  the  court  In  Instructing  a  verdict 
for  the  appellee,  and  the  sole  question  raised 
Is  whether  the  evidence  adduced  was  suffi- 
cient to  take  the  case  to  the  Jury.  The  de- 
ceased lived  west  of  the  appellee's  railroad 
and  about  400  yards  northwest  of  the  cross- 
ing In  question.  A  short  time  before  the  ac- 
cident causing  his  death  he  left  home  carry- 
ing a  shotgun.  The  railroad  where  It  inter- 
sects the  dirt  road  leading  from  the  deceas- 
ed's house  runs  practically  north  and  south, 
and  the  dirt  road  practically  east  and  west 
At  this  intersection  of  said  roads  the  rail- 
way company  bad  constructed  and  maintain- 
ed for  many  years  prior  to  the  death  of  the 
deceased,  Luten,  the  crossing  In  question, 
and  the  same  bad  been  commonly  and  hablt- 
nally  used  by  the  public  ipt  travel  during  all 
those  yeara  About  9  o'clock  of  the  morning 
the  deceased  left  home  with  bis  gun  a  train 
operated  by  the  appellee's  servants  passed 
over  the  road  crossing  going  north.  At  this 
time  two  reports  of  a  gun  at  or  near  the 
crossing  were  h<eard  by  some  of  the  witnesses 
who  testified  in  the  case,  and  Immediately 
thereafter  a  train  whistle  and  the  sound  of  a 
bell  was  heard  at  or  about  the  same  point 
In  perhaps  an  hour  or  less  time  after  this 
the  body  of  the  deceased,  Luten,  was  found 
at  the  estimated  distance  of  40  or  45  feet 
north  of  the  crossing  and  about  15  feet  east 
of  the  railroad  track.  When  found  Mr.  Lu- 
ten was  dead,  his  gtm  broken,  and  both  bar- 
rels had  been  discharged.  There  was  a 
wonod  on  bis  right  side  below  the  arm  and 


dioaldtr  Made,  as  desorflMfl  hy  tile  witness; 

"as  big  as  your  hand,  Jnst  a  cave-In,  and  the 
skin  was  broken  farther  around."    The  right 
leg  was  broken  between  the  knee  and  ankla 
The  wonnd  <«  the  leg  was  "not  szactly  on 
the  outside  nor  tnslde;   more  nearlj  on  the 
ontsMe  than  beMnd."    Be  liad  some  wounds 
on  his  face  near  his  nose,  on  tite  rigjit  side  of 
his  face,  also  a  cut  place  "kind  of  above  his 
right  ear."    The  deceased's  hat  was  fonnd  on 
the  ground  about  16  feet  north  of  tbe  cross- 
ing and  on  tlie  east  side  of  the  railroad  bed. 
About  30  or  Sfi  feet  from  the  crossing  and  on 
the  east  side  of  the  railroad  track  and  bed 
and  northeast  ot  the  road  crossing,  blood  was 
found  on  the  ground  and  at  two  or  three 
places  on  the  weeds.    There  was  also  at  one 
place  where  blood  was  found  an  Indentation 
In  the  ground  as  if  some  object  had  fallen 
there.    There  was  anotbt^r  sudi  place  about 
40  feet  from  the  crossing.    "The  ground  was 
awful  wet  and  soggy,"  and  there  was  mud  and 
blood  on  the  deceased's  clothing."    H.  V.  Ad- 
derhold,  an  undertaker,  testified  that  he  re- 
moved the  clothing  from  the  body  ot  tb»  de- 
ceased and  examined  the  wounds  on  It.    He 
said  the  deceased  "had  one  wound  on  the 
right  side,  under  the  rl^tt  arm  on  tbe  right 
side,  that  it  looked  like  something  had  stnuA 
It  and  made  a  wound  there;  that  he  noticed 
some  wounds  on  the  head,  more  in  the  tem- 
ple, above  the  rlgjit  ear  and  was  in  the  hair 
running  along  the  edge  of  the  hair,  and  tliat 
he  noticed  another  wonnd  on  his  body,  be- 
tween the  knee  and  the  ankle ;  that  his  rU;ht 
leg  was  broken."    The  railroad  bed  at  dump 
at  the  crossing  was  10  or  12  feet  high,  and 
on  the  morning  of  the  acddeot  there  was  a 
very  dense  fog.    Mrs.  Tauten  heard  the  noise 
of  the  train  as  It  passed  and  looked  from  the 
window  of  her  house,  but  on  account  of  the 
fog  could  not  see   the  train.     She  saw    do 
lieadllght.    The  deceased  was  a  sober.  Indus- 
trious farmer.     His  hearing  was  d^ectlTe, 
but  if  spoken  to  in  a  clear  and  distinct  tone 
of  voice  he  could  carry  on  a  conversation 
with  another  person  a  few  feet  away.     No 
witness  testified  that  he  saw  the  accident  or 
that  he  saw  the  deceased  alive  after  he  left 
homO'  oa  the  morning  he  was  kiUed.     No 
member  of  the  train  crew  testified,  and  tben 
is  no  direct  or  positive  evidence  showing  that 
the  presence  of  the  deceased  at  or  near  the 
place  of  the  collision  was  discovered  by  any 
one  of  them  before  the  collision  occurred. 

[1, 2]  It  has  been  held  more  than  once  tn 
this  state  that: 

"A  railroad  company  is  guilty  vi  actionable 
negligence  in  failing  to  exercise  ordinary  care 
to  discover  and  avoid  injuring  persons  upon  tbe 
track  at  such  places  and  upon  such  occasions  as 
one  of  ordinary  prudence  would  expect  to  find 
them ;  and  whether  such  persons  are  trespassers 
or  riKbtfuUy  upon  the  trafk  makes  no  difference 
in  the  determination  of  the  iasue  of  the  oompa- 
ny's  negligence  in  that  respect,  considered  sep- 
arately and  apart  from  issues  of  coatribatoqr 
negligence  of  the  person  injured."  Bailway  Co. 
V.  Watkins,  88  Tex.  20.  29  S.  W.  232;  R&Uw&r 
Co.  V.  Malonei  102  Xtx.  260,  US  S.  W.  liss; 
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Railway  Co.  t.  Shiflet,  98  Tex.  326,  83  S.  W. 
677 ;  Railway  Co.  v.  West.  174  S.  W.  287. 

It  Is  also  well  settled  that  the  act  of  a 
person  going  upon  a  railroad  track  at  a  pub- 
lic crossing,  or  where  the  railroad  has  ex- 
pressly or  impliedly  licensed  the  act,  is  not 
negligence  per  se.  Railway  Co.  v.  Matthews, 
99  Tex.  160, 88  S.  W.  192 ;  Washington  v.  Rail- 
way Co.,  90  Tex.  314,  38  S.  W.  764 ;  Lee  v.  RaU- 
way  Co.,  89  Tex.  583,  36  S.  W.  63;  Railway 
Co.  V.  Crosnoe,  72  Tex.  7»,  10  S.  W.  342 ;  Rail- 
way Co.  V.  West  supra.  The  crossing  In  ques- 
tion In  the  case  at  bar  had  not  been  laid  out 
or  worked  by  authority  of  the  commissioners' 
court  of  the  county,  and  if  it  was  not  a  pub- 
lic crossing  In  that  sense,  it  was,  It  seems, 
recognized  by  the  railway  company  as  sucb, 
and,  if  not  so  recognized,  it  was,  beyond  con- 
troversy, a  place  where  persons  habitually 
crossed  the  railroad  with  the  knowledge,  and, 
so  far  as  the  record  shows  to  the  contrary, 
without  objection  of  appellee,  and  where  Its 
employ^  operating  Its  trains  over  such  cross- 
ing might  expect  persons  to  be  at  any  time  of 
the  day.  That  tbe  deceased  was  struck  by 
one  of  appellee's  trains  and  hU  death  caused 
thereby  is  placed  beyond  dispute,  and  if  «,t 
the  time  he  was  so  struck  he  was  attempting 
to  pass  over  the  crossing  he  was  not  a  tres- 
passer. 

[3]  But  did  tbe  facta  and  clrcumatances  in 
evidence  call  for  a  submission  of  the  Issues 
of  whether  the  deceased  at  the  time  of  the 
collision  was  at  the  crossing  and  whether  the 
(4)eratlve8  of  the  train  la' striking  blm  were 
guilty  of  negligence  which  was  the  proximate 
cause  of  his  death  for  the  determination  of 
the  Jury?    We  have  reac^ied  the  conclusion 
they  did.    From  tJbe  location  of  tbe  wounds 
found  upon  the  body  of  the  deceased  and  the 
proximity  of  his  bat  and  body  to  the  cross- 
ing,   together   with  ottier  drcmnstanoea  in 
evidence  to  be  considered,  it  may  reasonably 
be  Inferred  that  he  was  at  tbe  crossing  when 
struck  by  the  train.    1!b»  conclusion  is  war- 
ranted that  he  traveled  east  after  ieartng  bis 
home  along  the  road  leading  to  the  croaelng 
until  lie  reached  the  railroad,  and  that  he 
was  going  straight  across  the  track  from  tbe 
west  to  the  east  side  thereof  when  the  col- 
lision occurred,  and  not  walking  north  in  the 
direction  the  train  was  moving,  is  a  reason- 
able, and  not  an  improbable,  deduction  from 
the  facts  and  circumstances  proved.    Tbe  se- 
rious ^vounds,  if  not  all  of  them,  that  were  in- 
flicted upon  the  deceased  were  on  his  right 
side.     ^Thls  is  a  strong  fact  or  circumstance 
tending;  to  bow  that  he  was  standing  facing 
the  east  or  moving  directly  across  the  rail- 
road track  when  struck.    It  is  clear  that  if  be 
was  walking  north  along  tbe  railroad  track 
when  struck,  tbe  wounds  Inflicted  upon  him 
would  tiave  been  more  directly  on  bis  back, 
and  tbe  back  part  of  his  leg.    The  fact  that 
tbe   wounds  were  on  his  right  side  is  en- 
tirely consistfflit  with,  the  idea  that  he  was 
standing  or  walking  with  that  side  of  bis  body 
toward  tbe  approoctaiug  train  when  the  ool- 
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llsion  that  cost  blm  his  life  happened.  True, 
it  is  possible  or  even  probable  that  be  may 
have  turned  his  right  side  towards  the  train 
just  before  the  collision,  but  that  he  did  so  is 
no  more  to  be  inferred  from  tbe  established 
facts  and  clrcumtances  than  that  he  was  go- 
ing straight  across  the  track.  And  while  it  is 
possible  It  is  not  very  probable,  it  occurs  to 
us  that  the  deceased  attempted  to  cross  the 
railroad  track  north  of  the  dirt'  road  cross- 
ing, at  or  near  where  his  body  was  lying 
when  found.  The  railroad  bed  or  dump  at 
tliat  point  was  10  or  12  feet  high,  and  evi- 
dently more  difficult  to  pass  over  than  at  the 
road  crossing,  and  there  is  nothing  to  indi- 
cate why  he  may  have  left  the  traveled  road 
to  cross  tbe  track  at  such  a  plac^.  More- 
over, bis  hat,  as  has  been  stated,  was  found 
within  15  feet  of  the  crossing  and  his  body 
at  tbe  greater  distance  of  35  or  40  feet  there- 
from, indicating  that  after  being  struck  by 
the  train  he  was  carried,  before  being  cast 
to  the  side  of  tbe  tack,  a  distance  of  20  or  25 
feet  For  It  is  an  exceedingly  fair  inference 
that  the  deceased's  bat  was  caused  to  fall 
from  bis  bead  by  the  collision,  and  if  It  fell 
directly  to  the  ground  the  location  of  the  de- 
ceased's body  indicates  that  it  was  pushed  or 
thrown  thereafter  by  the  train  the  distance 
of  20  or  25  feet  mentioned.  Again,  it  is  not 
without  the  range  of  probability  that  after 
tbe  deceased  was  struck,  bis  hat  after  being 
dislodged  from  his  head,  was  carried  by  the 
suction  or  agitati<m  of  the  air  produced  by 
the  running  train  some  distance  in  tbe  di- 
rection tbe  train  was  moving,  and  this  would 
suggest  that  be  might  have  been  at  tbe  cross- 
ing, or  at  least  n^rer  to  it  than  at  the  point 
where  his  hat  was  found  when  the  collision 
occurred.  At  all  events  we  think  It  cannot 
be  said,  from  tbe  fiicts  and  circumstances 
shown  as  a  matter  of  law,  that  the  deceased 
was  not  at  the  crossing  when  struck  by  the 
railway  train. 

[4]  It  has  been  repeatedly  held  in  decisions 
of  this  state,  that  to  authorize  the  court  to 
take  a  material  question  from  the  Jury,  tbe 
evidence  must  be  of  sucb  a  character  that 
there  is  no  room  for  ordinary  or  reasonable 
minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it.  Such  was  not,  in  our  opinion, 
the  character  of  the  evidence  adduced  In 
this  case.  Whether  the  deceased,  Luten,  was 
at  tbe  road  crossing  when  the  collision  caus- 
ing his  death  occurred  was  an  issuable  fact 
for  the  determination  of  the  jury. 

[5-8]  Likewise,  whether  the  collision  in 
question  was  the  result  of  negligence  on  the 
part  of  the  agents  and  servants  of  appellee 
in  the  operation  of  the  train  and  the  proxi- 
mate cause  of  the  death  of  E.  E.  Luten  were 
also  questions  of  fact  for  the  decision  of  the 
Jury. 

"Negligence,  whether  of  the  plaintiff  or  de- 
fendant, is  generally  a  question  of  fact,  and  be- 
comes a  question  of  law  to  be  decided  by  the 
court  only  when  the  act  done  is  in  violation  of 
some  law.  or  when  the  facta  are  undisputed  and 
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admit  of  but  one  Inference  rectardin^  the  care  of 
the  party  in  doinf;  the  act  in  question."  Lee  v. 
Railway  Ca,  89  Tex.  tS83,  36  S.  W.  63. 

Now,  "while  the  naked  fact  that  an  acddent 
has  happened  may  be  no  evidence  of  negli- 
gence, yet  the  character  of  the  accident  and 
the  circamstances  In  proof  attending  it  may 
be  such  as  to  lead  reasonably  to  the  belief 
that  without  negligence  It  would  not  have 
occurred" ;  and  "where  the  particular  thing 
causing  the  injury  has  been  shown  to  be  un- 
der the  management  of  the  defendant,  or  his 
servants,  and  the  accident  is  such  as  In  the 
ordinary  course  of  things  does  not  happen, 
If  those  .who  have  the  management  use  prop- 
er care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation,  that  the  accident 
arose  from  want  of  care."  Washington  v. 
Railway  Company,  90  Tex.  314,  38  S.  W.  764. 
The  train  causing  the  death  of  Mr.  Luten 
was  under  the  management  of  appellee's  serv- 
ants. Some  one  of  them  may  have  seen  the 
accident,  bnt  if  so  no  explanation  of  how  it 
occurred  was  made  or  attempted  to  be  made. 
The  crossing  at  which  appellants  claim  It 
happened  was  from  long-continued  use  a  pub- 
lic crossing,  or,  if  not.  It  was  a  place  where 
the  people  in  the  neighborhood  were  con- 
stantly passing  over  appellee's  road  with  the 
consent  or  without  its  objection,  and  where 
the  Injury  to  the  deceased,  or  some  injury 
of  like  character  to  some  other  person  sim- 
ilarly situated,  ought  to  have  been  foreseen 
by  the  agents  operating  its  trains  over  said 
crossing,  as  a  probable  consequence  of  their 
negligence  in  falling  to  keep  a  lookout  to  dis- 
cover and  avoid  injuring  those  about  to  pass 
over  the  crossing  or  otherwise  to  use  proper 
care  to  prevent  injury  to  them.  At  the  time 
of  the  accident  resulting  in  Luten's  death  a 
dense  fog  prevailed,  and  It  is  not  unreasonable 
to  conclude  from  the  evidence  tlutt  the  train 
was  being  run  without  a  headlight  to  enable 
the  oiJeratives  thereof  to  discover  objects  on 
the  railroad  track.  Mrs.  Luten's  testimony  is 
to  the  effect  on  clear  days  trains  passing  over 
the  crossing  can  be  seen  from  her  bouse; 
that  on  the  day  her  husband  was  killed  she 
looked  but  could  not  see  the  train  on  account 
of  the  fog,  and  that  she  did  not  see  any  head- 
light. The  facts  and  circumstances  in  evi- 
dence also  warrant  the  inference  that  the 
agents  and  servants  of  appellee  in  charge  of 
the  train  failed  to  ring  the  bell  or  blow  the 
whistle  of  the  locomotive,  or  otherwise  give 
notice  or  warning  of  its  approach  to  the 
crossing.  There  was  no  testimony  that  the 
bell  was  rung  or  whistle  blown  before  the 
train  reached  the  crossing  and  two  or  three 
witnesses  testified  that  if  any  such  signal  or 
warning  of  its  approach  was  given  they  did 
not  hear  it  That  they  .were  in  a  position  to 
have  heard  either  the  ringing  of  the  bell  or 
the  blowing  of  the  whistle  at  such  time,  if 
rung  or  blown,  is  conclusively  shown  by  their 
testimony  to  the  effect  that  they  did  hear 
the  ringing  of  the  bell  and  whistle  of  the 
looomotive  ifrmediately  after  hearing  the  re- 


port of  a  gun,  whidi  the  erldence  clearly 
tends  to  show  was  the  gun  of  the  deceased, 
and  that  it  was  not  discharged  until  the  col- 
lision occurred.  These  were  all  questions, 
we  think,  for  the  Jury,  as  was  also  the  ques- 
tion whether  the  appellee's  servants  kept  a 
proper  lookout  for  persons  about  to  use  the 
crossing.  The  trial  court  was  not  authorized, 
under  the  facts  and  circumstances  8ho\vn,  to 
take  either  of  them  from  the  Jury.  In  other 
.words,  we  conclude  that  the  evidence  as  a 
whole  was  sufficient  on  all  material  questions 
involved  to  require  the  submission  of  those 
questions  for  the  decision  of  the  jary,  and 
therefore  the  trial  court  erred  in  directing 
a  verdict  for  the  appellee.  We  mast  not  be 
understood,  however,  as  int^ding  that  the 
Jury,  if  the  questions  Iiad  been  submitted  to 
them,  owght  to  have  resolved  either  of  the 
controverted  Issues  in  favor  of  the  appellant 
We  regard  the  facts  calling  for  a  submission 
of  the  case  to  the  Jury  as  cogent,  as  were 
those  in  the  case  of  Washington  v.  Railway 
Co.,  supra,  and  it  is  mainly  rrpon  tbe  au- 
thority of  tliat  case  tliat  we  base  our  conclu- 
sions in  this  case.  That  the  case  Is  strongly 
analogous  to  Washington's  Case,  and  dis- 
tinguishable from  those  dted  and  relied  up- 
on by  appellee,  is  clear  to  us. 

The  Judgment  of  the  court  below  la  revers- 
ed, and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[1-11]  A  careful  reconsideration  of  this 
case  upon  appelleie's  motion  for  a  rehearing 
has  failed  to  convince  us  that  we  erred  in 
holding  that  the  evidence  adduced  was  tniffl- 
dent  to  require  the  submission  of  the  issues 
presented  by  the  pleadings  to  the  Jury  im- 
paneled for  its  trial  for  determination.  Tbe 
case.  In  our  opinion,  differs  in  Important  par- 
ticulars from  the  case  of  Missouri  Pac.  Hy. 
Oo.  v.  Porter,  73  Tex.  304,  11  S.  W.  324,  and 
is  not  ruled  thereby,  nor  by  ^ther  of  tbe 
cases  cited  by  counsel  for  tlie  appellee;.  Hie 
well-settled  rule  that  it  may  be  established 
by  drcumstances  that  a  perscm  was  killed  by 
a  railway  train  at  a  public  crossing  throagti 
the  negligence  of  the  railway  company's  serv- 
ants, and  that  the  person  Idlled  was,  at  tbe 
time,  In  the  exercise  of  care  for  bis  own 
safety,  la  expressly  recognized  In  the  case 
mentioned.  Such  is  simply  the  effect  of  our 
holding  in  the  case  at  bar.  That  in  such  a 
case  tbe  circumstances  must  be  shown  by 
direct  evidence,  and  cannot  be  Inferred  from 
other  drcumstances,  and  that  "It  is  not  ad- 
missible to  go  into  the  domain  of  c<HiJecture. 
and  to  pile  one  presumption  up<Hi  another, 
is  not  and  has  not  by  this  court  been  ques^ 
tioned."  The  circumstances  shown  by  tlie 
positive  or  direct  testimony  found  in  the  rec- 
ord were  sufficient,  we  think,  to  take  tttls 
case  to  the  Jury  on  all  material  issues  made 
by  the  pleadings.  In  other  words,  we  hold 
that  the  probative  force  of  the  evidence  ta 
not  so  weak  that  it  only  raises  a  mere  sar^ 
mise  or  aaspicioa  of  the  exlsteace  of  tlie 
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facts  Bonght  to  be  eetabllahed,  but  tliat  tbe 
existence  of  such  facts  may  be  reasonably  In- 
ferred from  tbe  circumstances  sbown.  A 
presumption  of  fact  is  a  probable  inference 
which  common  8eni>e,  enlightened  by  human 
knowledge  and  experience,  draws  from  tbe 
connection,  relation,  and  coincidence  of  facts 
and  drcumstanoes  with  each  other.  If  the 
fact  In  evidence  usually  accompanies  the  fact 
in  Issue,  it  gives  rise  to  a  probable  presump- 
tion of  the  existence  of  the  fact  to  be  proved, 
and  presumption  of  fact  must  always  be 
drawn  by  the  Jury.  United  States  v.  Searcey 
(D.  C.)  26  Fed.  435 ;  Kent  y.  People,  8  Cola 
563,  9  Pac.  852 ;  Sears  v.  Vaugban,  230  lU. 
572,  82  M.  R  881.  It  cannot  be  said  as  a 
matter  of  law  that  the  existence  of  the  facts 
essential  to  appellant's  right  of  recovery  can- 
not reasonably  be  deduced  tram  the  facts 
and  circumstances  shown  on  the  trial  of  this 
case.  This  being  true,  it  was  error  to  with- 
draw the  case  from  the  Jury. 

In  our  original  opinion  we  stated,  In  ef- 
fect, that  a  short  time  before  the  accident 
causing  the  death  of  E.  E.  Luten  he  left 
home  carrying  a  gun,  and  appellee  InslstB 
that  such  conclusion  is  not  supported  by 
any  evidence.  In  carefully  reviewing  the  tes- 
timony again,  we  fail  to  find  any  direct  testi- 
mony to  that  effect;  and  if  such  conclusion 
is  not  a  fair  Inference  from  the  drcumstano- 
es in  evidence,  then  there  Is  no  evidence  to 
support  it.  The  absence  of  such  evidence, 
however,  is  not  of  sufficient  importance  to 
require  a  change  in  the  disposition  we  have 
made  of  the  appeal. 

[121  It  is  also  contended  that  there  is  no 
evidence  showing  that  the  train  which  caus- 
ed tbe  death  of  the  said  Luten  was  going 
north.    This  Is  incorrect    The  facts  and  dr- 
cumstances  in  evidence  make  it  very -dear 
that  it  was.    In  addition  to  the  facts  pointed 
out  in  the  original  opinion  It  appears  that  the 
train  that  struck  and  killed  the  deceased  car- 
ried bis  body  to  the  town  of  Abbott    Tbe  wit- 
ness T.  K  Morgan  testified  that  be  lived  at 
or  near  Abbott ;  that  he  knew  Mr.  Luten ;  that 
be  passed  the  depot  at  Abbott  the  day  Luten 
i^as  killed;  that  he  saw  his  body  that  day  at 
A.bbott;    tliat  the  railroad  company  had  It 
■wben  be  first  saw  it  at  the  depot  and  that  he 
assisted  in  unloading  it    The  witness  H.  H. 
£Iiimphries  testified  that  he  lived  south  of 
Abbott  in  the  neighborhood  of  and  pretty 
close  to  where  Mr.  Luten  Uved;    and  that 
appellee's    railroad    track    ran    north    and 
south  at  the  point  where  the  acddent  oo- 
carred  is  conclusively  shown.    Tbe  foregoing 
testlmcny,  aside  from  other  testimony  in  the 
record  disclosing  the  facts  and  circumstances 
detailed  In  the  original  opinion,  is  amply  suf* 
flci«nt  to  warrant  tbe  ccmclaslon  that  the 
train  in  qnestlon  was  moving  north. 

'^e  believe  tlie  proper  disposition  of  the 
apj^eal  has  been  made,  and,  bo  believing,  the 
motion  for  a  i^bearlng  is  overruled. 


WOELFEL  V.  KOTAN  GROOElRT  CO.  et  aL« 
(No.  6605.) 

(Court   of   Civil   Appeals    of   Texas.      Austin. 

March  8,  1016.    Behearing  Denied 

April  6,  1916.) 

1.  OUABANTT  «=»38(2)  —  CONSTBUCnOir  0» 
CONTBACT— CONTTNtriNO    OUABANTT. 

In  a  written  guaranty  by  t^e  stockholders  of 
a  mercantile  corporation,  unconditionally  guar- 
anteeing the  payment  of  any  indebtedness  of 
the  corporation  to  a  wholesaler,  made  within 
certain  time  limits,  not  to  exceed  a  certain  sum, 
the  limitation  of  amount  clearly  appUes  to  the 
indebtedness,  not  to  the  payment,  and  therefore 
tbe  gnaranty  is  a  oontinuinK  one  and  renders 
the  guarantors  liable  for  a  balance  due  the 
wholesaler  less  than  tbe  limited  amount,  though 
the  corporation  had,  since  the  execution  of  the 
guaranty,  paid  to  the  wholesaler  more  than  that 
amount 

[£id.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  47;    Dec.  Dig.  «=»38(2).] 

2.  GuAjtAHTT  «=>38(2)  —  Construction  or 
CoNTBACT— Continuing  Guakantt. 

The  liability  under  a  guaranty  will  be  con- 
strued as  continuing  when  it  is  evident  the  ob- 
ject was  to  give  a  standing  credit  to  tlie  prin- 
cipal debtor  to  be  used  from  time  to  time. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  |  47;    Dec.  Dig.  «=>38(2).] 

3.  Guabantt  €s>61— Dibchaboe  of  Guaban- 
TOB  —  Extension  or  Cbedit— Taking  Ad- 
DinoNAi.  Secubitt. 

One  who  signed  a  written  gnaranty  express- 
ly authorizing  the  extoision  of  time  for  pay- 
ment is  not  released  by  tbe  taking  of  additional 
security  as  a  consideration  for  such  extension, 
since  that  is  to  his  i>enefit 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  |  71;   Dec.  Dig.  «s»61.] 

Appeal  from  District  Court,  McLennan 
County;    Tom  L.  McCullough,  Judge. 

Action  by  tbe  Rotan  Grocery  Company 
against  Nick  Woelfel  and  others.  Judg- 
ment for  the  plalnticr,  and  the  named  de- 
fendant ai^)eBlB.    AflSrmed. 

Wallace  &  Moore,  of  Cameron,  for  ap- 
pellant J.  D.  Williamson,  of  Waco,  for 
appellee. 

RICE,  3.  Prior  to  the  12th  of  April 
1912,  the  Rotan  Grocery  Company,  who 
was  engaged  in  the  wholesale  grocery  busi- 
ness at  Waco,  had  as  one  of  Its  regular 
oastomers  the  German  Mercantile  Compa- 
ny, a  corporation  doing  business  at  Thorn- 
dale  and  at  Thrall,  Tex.  Hermann  Un- 
nasch,  Ernst  Rlchter,  John  Woelfel,  John 
Schlwart,  J.  T.  Johnson,  F.  W.  Sdiwartz, 
A.  E.  Moerbe,  J.  0.  Lestdiber,  and  Nick 
Woelfel  were  stockholders  in  the  last-nam- 
ed company,  and,  desiring  to  secure  appel- 
lee in  the  payment  for  merchandise  to  be 
sold  to  the  German  Mercantile  Company, 
did  on  said  date  execute  and  deliver  to  tbe 
Rotan  Grocery  Company  the  following  gnar^ 
antee,  to  wit: 

"In  consideration  of  the  said  of  merchandise 
by  the  Rotan  Grocery  Company,  to  German 
Mercantile  Company  of  Thorndale,  Texas,  I, 
we  or  either  of  us  guarantee  unconditionally  the 
payment   to   the   Rotan   Grocery   Company,   at 
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Waco,  Texas,  any  indebtedneia  of  said  German 
Mercantile  Cdmpany  to  it  made  prior  to  Xotcid- 
ber  1,  1912,  and  thereafter  until  further  notice 
in  writing,  not  to  exceed  the  sum  of  $12,000. 
And  I,  we  or  either  of  ns  consent  to  any  exten- 
sion of  payment  made  between  said  parties, 
and  that  the  form  of  such  indebtedness  may  be 
cban^d  from  account  to  note,  bill  or  other  com- 
mercial paper,  waive  notice,  protest  and  suit. 
And  I,  we  or  either  of  us  agree  to  pay  the  rate 
of  interest  said  parties  agree  upon,  and  10  per 
cent  attorney's  fees  if  said  drbt  is  sued  upon, 
or  placed  in  an  attorney's  hands  for  collection. 

During  the  course  of  business  appellee 
company  sold  to  the  German  Mercantile 
Company  certain  merchandise,  aggregating 
the  sum  of  $18,652.36,  upon  which  there 
had  been  paid  on  January  20,  1913,  the  sum 
of  $7.6S2.36,  leaving  a  balance  of  $11,000, 
for  which  said  company  and  guarantors, 
ezo^t  Nick  Woelfei,  ezecnted  their  prom- 
issory notes,  one  for  $6,000  and  the  other 
for  $5,000,  and  said  Mercantile  Company 
becoming  Insolvent,  this  suit  was  brovkght 
b7  appellee  against  all  of  said  guarantors 
upon  said  notes,  purporting  to  be  slfoied  by 
appellant  and  the  other  guarantors,  as 
•well  as  upon  the  •written  guarantee,  to  col- 
lect an  unpaid  balance  thereon,  amounting 
to  $5,702.91. 

The  appellant  answered  denying  liability 
upon  the  notes,  on  the  ground  that  his  sig- 
nature thereto  was  forged,  and  while  ad- 
mitting the  execution  by  him  of  the  guar- 
antee, averred  that  be  Is  not  liable  thereon 
for  the  reason  that  the  guarantee  had 
been  exhausted  by  payment;  and,  in  the 
altematlTe,  tiiat  he  had  beea  released  by 
reason  of  the  extension  of  the  time  of  pay- 
ment of  the  indebtedness,  wltbout  notice 
to  him,  in  consideration  of  additional  &&■ 
onrity. 

The  case  was  tiled  by  the  court  without 
a  Jury  upon  an  agreed  statement  of  facts, 
who  found  against  appellant  upon  all  the 
issues  submitted,  except  that  of  forgery, 
and  rendered  Judgment  against  him  Jointly 
and.  severally  with  the  other  defendants 
by  reason  of  the  guarantee,  for  the  sum  of 
$5,792.91,  which  was  an  agreedi  balance, 
with  10  per  cent  Interest  thereon-  from 
date  of  Judgment,  from  which  Judgment 
tills  appeal  is  taken. 

[1]  The  principal  controversy  In  this  case 
on  the  part  of  appellant  grows  out  of  the 
fact  that  during  the  continuance  of  its 
business  the  Mercantile  Company,  who  had 
purchased  goods  in  excess  of  said  guaran- 
tee, had  paid  during  the  progress  of  the 
business,  from  time  to  time,  on  its  account 
with  appellee  more  than  the  sum  of  $12,000, 
the  limit  of  said  guarantee,  whereby  it  was 
contended  the  guarantee  had  been  exhaust- 
ed, and  appellee  was  not  entitled  to  recover 
thereon.  While  appellee  oontends  that  the 
guarantee  in  question  'was  a  continuing  one, 
and  appellant  became  liable,  notwithstand- 
ing such  payments,  for  any  balance  that 
might  be  due  thereon,  not  to  exceed  the 
stun  ot  $12,0001 


In  tile  case  of  Hill  Mercantile  Co.  v. 
Botan  Grocery  Co.,  127  S.  W.  1080,  this 
court  construed  a  .guarantee  in  every  re- 
spect similar  to  the  one  under  consideration 
(except  as  to  the  names  of  tlie  parties  and 
the  amount  involved)  to  be  a  continuing 
guarantee.  So  that  if  the  guarantee  was  a 
continuing  one,  as  contended  by  appellee, 
then  appellant  became  liable  and  Judgment 
was  properly  rendered  against  him.  But 
appellant  Insists  that,  under  the  authority 
of  Lemp  V.  Armen^ol,  86  Tex.  691,  26  S.  W. 
941,  the  guarantee  sued  upon  is  not  a  con- 
tinuing one,  for  which  reason  the  court 
erred  in  rendering  Judgment  against  him 
thereon.  In  that  case  the  following  guar- 
antee was  given: 

"Know  all  men  by  these  presents,  that  ■we,  J. 
Armengol,  Raymond  Martin,  and  Fred  Werner, 
of  the  county  of  Webb  and  state  of  Texas,  in 
consideration  of  goods  sold  and  to  be  delirered 
to  A.  B.  Krempkau,  of  the  city  of  Laredo,  by 
William  J.  Lemp,  of  the  city  of  St.  lyoui^,  state 
,of  Missouri,  do  hereby  guarantee  fall  payment 
to  said  William  J.  Lemp  of  the  value  of  aS 
goods  sold  and  delivered  since  the  1st  day  of 
March,  1889,  or  that  may  be  hereafter  sold  and 
delivered  to  said  Krempkao,  not  to  exceed,  how- 
ever, the  sum  of  $3,000." 

Judge '  Gaines,  in  construing  that  Instni- 
ment,  held  it  to  be  ambiguous,  and  there- 
fore that  it  was  competent  to  offer  parol 
testimony  to  explain  its  meaning  on  the 
ground  tiiat  tt  was  not  evident  whether  the 
limitation  "not  to  exceed,  however,  the  sum 
of  $3,000"  qualified  the  words  "full  pay- 
ment" or  "value,"  saying,  in  discussing  the 


"Was  it-  the  intention  to  qualify  the  word 
'payment'  as  found  in  the  contract,  or  the  word 
'value'?  If  the  former,  then  the  wiitiag  should 
be    construed     as     if    it     read,    •    •    •    -We 

•  •  •  hereby  guarantee  full  payment^not  to 
exceed,  however,  the  sum  of  $3,000,  to  William 
3.  iMap,  at  the  valae  of  all  goods  M>ld  and  de- 
livered since  the  1st  day  of  March,  1S89.  or 
that  may  be  hereafter  sold  and  delivered  to 
said  Krempkau.'  If  the  latter,  then  tbe  con- 
tract would  read,  •  •  •  'We  •  •  •  here- 
by guarantee  full  payment  to  William  J.  Ijraip 

•  •  •  not  to  exceed,  however,  the  sum  of 
$3,000  of  all  goods  sold  and  delivered  since  the 
Ist  day  of  March,  1889,  or  that  may  be  here- 
after gold  «nd  delivered  to  said  Krempkan.'  Ac- 
cording to  the  latter  construction,  the  jniaran- 
tee  would  apply  only  to  the  first  $3,000  of  indebt- 
edness contracted  by  Krempkau  under  the  con- 
tract ;  and  when  the  indebtedness  was  paid,  the 
obligatioa  would  hav«  been  discharge  The 
former  construction  would  limit  the  amoont  of 
the  liability  to  be  incurred  by  the  guarantors, 
but  would  leave  no  limitation  upon  the  amount 
of  the  sales  with  reference  to  which  the  promise 
was  made.  This  would  make-  the  contract  a 
continuing  guarantee." 

The  instant  case  la  dlsttngnishable  f  ron 
that  In  that  It  is  dear  that  tlie  expresshn 
in  the  preaent  guarantee  '<not  to  exceed, 
however,  the  sum  of  '$12,000"  was  Inbeuled 
to  qualify  the  word  "paymoit,"  and  not  as 
a  limitation  upon  the  amount  of  goods  to 
be  purcfaaaed  and  meant  that  appelant 
and  his  ooguarantors  unconditionally 
bound  themselves  for  .the  payment  of  any 
Indebtedness    of    said    Germaa    Mercantile 
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Company  to  the  appeUee,  not  to  fflcoeed  tbe 
snm  of  $12,000.  It  is  eTldent,  frook  tbe 
course  of  dealing  of  tbe  parties,  tbat  tbls 
guarantee  -  contemplated  coreHng  more 
tban  one  tnnsaotloa;  and  it  was  not  lim- 
ited In  tUne.  but  provided  for  Its  oonttan- 
ance  until  fnttber  notioe  by  the  gnarantora. 

[2]  In  Oya  toL  20,  p.  1440  et  seq.  it  is 
said: 

"When  the  amount  of  a  liability  la  limited 
and  the  time  la  not  expressly  limited,  the  courts 
lean  towards  construing  the  guaranty  as  a  con- 
tinuing one.  The  liability  under  the  guaranty 
will  be  regarded  as  continuing  when  by  the 
terms  of  the  contract  it  is  evident  that  the  ob- 
ject is  to  (iT«  a  standing  credit  to  the  ^rineiijal 
debtor,  to  be  used  from  time  to  tinac,  either  in- 
definitely, or  until  a  certain  period.  So  a. guar- 
anty may  be  construed  as  continuing  where  at- 
tendant circnmstances  strongly  indicote  that 
more  than  a  single  transaction  was  contemplat- 
ed, espeeially  if  the  right  to  recall  the  guaranty 
is  expressly  reserved.  So,  words  guaranteeing 
payment  for  'any  goods'  which  may  be  purchas- 
ed by  the  third  person,  or  the  payment  of  any 
debt  which  may  be  contracted  up  to  a  certain 
amount,  are  almost  invariably  held  to  indicate 
that  the  liability  is  Intended  to  be  continuing." 

See,  also,  notes  thereunder  and  author- 
ities. Also  Trosteea  v.  Gllllford,  180  Ind. 
524,  38  N.  R  404;  Peoria  Savings,  Loan  & 
Trust  Oo.  V.  Elder,  165  111.  65,  46  N.  B. 
1083 ;    Dumont  t.  Fry  (C.  C.)  14  FeA.  293. 

f3]  Tbere  Is  no  merit  In  appellant's  con- 
tention that  the  taklni?  of  additional  se- 
curity and  the  extension  of  time  of  pay- 
ment In  consideration  thereof,  wlthont  no- 
tice to  appelUmt,  released  him  from  liabil- 
ity thereon,  beotuse  the  guarantee  Itself 
anthorieed  the  extension  of  payment^  and 
oertolnly  the  taking  of  additional  security, 
as  was  held  In  Hill  Mercantile  Co.  v.  Kotan 
Grocery  Co.,  supra,  coald  -work  no  Injnry  to 
appellant,  but  was  beneficial  to  him. 

After  a  careful  ctmslderatlon '  of  the  rec- 
ord, we  find  no  reversible  error,  for  -which 
reflson  the  Jndgment  of  the  court  below  is 
in  all  Otoga  affinned. 

Affirmed. 


PAIX)MAS  LAND  ft  OATTLB  OO.  y.  GOOD 
et  a].     (N«.  645.) 

(Court   of  CSvH  Appeals  of  l^zas.     El  Paso. 
March  30.  1016.) 

1.  Appeal  and  Error  ®=3608(1)— Transcbipt 
— Copy  of  Pbocekdinos— Statute. 

Itev.  St  art.  2100,  provides  that  the  tran- 
script shall  contain  a  full  and  correct  copy  of 
all  the  prooeedings  bad  in  tbe  cose,  and  article 
2110  provides  that,  if  the  pleadings  or  the  judg- 
ment show  an  appearance  of  the  defendants  in 
person  or  by  attorney,  the  citation  and  return 
shnll  not  be  copied  in  the  transcript.  A  tran- 
script showed  the  filing  of  the  petition  contained 
in  the  record,  the  jurisdiction  of  the  trial  court 
over  tiie  cause  ot  action,  that  defendant  was  a 
nonresident,  that  its  nee  president  could  be 
found  in  one  of  three  counties,  and  a  prayer 
for  idtation  and  for  an  attachment  against  the 
property  of  tbe  defendants  and  a  judi;ment  by 
lefanlt  ■bowing  tbat  defendant  was  duijr  served, 
tbat  tbeaffidavit  for  attachment  was  made  and 
an    attachment   issued   and   retomed,   and   the 


property  m^evined  by  defendants  on  the  're- 
plevin, bond,  the  introduction  of  evidenee  to 
support  the  allegations  in  the  petition,  with 
thp  recital  that  they  were  proven  to  the  court's 
satisftection,  but  did  not  show  tbe  affidavit  tor 
the  attachment,  the  writ,  levy,  or  return  of  tht 
attachment,  or  brinjiDg  up  the  replevin  bond. 
Held  not  to  show  the  facts  necessary  to  au- 
thorize the  default  judgment  against  tbe  sure- 
dea  on  the  replevin  bond,  and  hence  made  no 
case  on  appeal. 


[Ei,  Note.— For  other  cases,  see  Appeal  and 
lirror.  Cent-  Dig,   Si  2673-2081,  26S3,  2684; 
Dec.  Dig.  <t=>««a)0 
2.  Appkal  and  Ebbob  ^=>598— Teansceipt— 

Stjbstitute. 
Such  statotory  requirements  that  the  pro- 
ceedings must  be  shown  by  the  transcript  can- 
not be  supplied  by  the  recitation  in  the  judg- 
ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  263»-2644;  Dec.  Dig.  «=» 
598.] 

Appeal  from  District  Court,  PecoS  County ; 
W.  C.  Douglas,  Judge. 

Suit  by  Walter  Good  and  another  against 
the  Palomas  T>and  &  Cattle  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Rerersefl  and  remanded. 

Turney  &  Burges,  of  El  Paso,  and  O.  W. 
Williams,  of  Ft  Stockton,  for  appellant 
Jno.  B.  Howard,  of  Pecos,  and  Howell  John- 
son, of  Ft  Stockton,  tor  appellees.        .     ., 

WAj:.THALL,  J.  Walter  Good  and  Bd 
Good,  Jr.,  as  plaintiffs,  filed  this  suit  in 
^e  district  court  of  Pecos  county,  Tex., 
against  tlie  Palomas  Land  &  Cattle  Company, 
defendant,  in  wbldbi  cause  plaintiffs  alleged 
that  they  were  resident  citizens  of  said  Pecos 
county,  and  that  the  defendant  "is  a  corpora- 
tion created  and  existing  by  law,  and  has  Its 
principal  place  of  business  in  Los  Angeles, 
CaL,  and  with  an  office  In  Columbus,  N.  M." 
Xbey  further  alleged:  < 

"That  the  defendant  Is  a  foreign  corporation 
and  has  no  agent  within  the  state  of  Texas; 
that  one  H.  S.  Stephenson  is  a  vice  president 
and  general  manager  of  said  corporation;  that 
the  said  Stephenson  Is  now  temporarily  withifl 
the  confines  of  this  state,  to  wit  in  Foard  coun* 
ty,  or  Pecos  county,  or  El  Paso  county,  Tex., 
upon  whom  service  may  be  had  herein" — and  ask 
citation  to  each  of  said  counties. 

Plaintiff's  cause  of  action  Is  based  upon,  or 
rather  grows  out  ot,  two  contracts;  one  <tf 
date  November  18,  1913,  between  plaintiffs 
and  defendant,  for  pasturing  cattle  in  plaln- 
tifl's  pasture  near  Monahans.  The  other,  ot 
date  20tb  of  May,  1914,  provides  for  the  sale 
of  cattle  by  defendant  to  plaintiffs  in  plain- 
tiff's pasture,  stating  terms,  etc.  Both  of 
said  contracts  are  executed  on  tbe  part  of 
the  coiporation  by  said  Stephenson  as  its 
vice  president  and  general  manager.  Undec 
the  first  contract,  this  stipiulation  occurs:    . 

"The  parties  of  the  first  pnrt  (plaintiffs)  agree 
to  receive  the  cattle  at  Monahans,  Texas,  and  to 
return  them  beck  to  Monahans,  Texas,  or  to 
the  nearest  shipping  point  on  the  Orient  Rail- 
road, free  of  any  and  all  charges  to  the  party 
of  the  second  part  (defendant)  at  times  desig- 
nated by  said  party  of  the  second  part" 
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The  second  contract  shows  agreement  to 
sell  all  of  these  cattle  by  the-  cattle  compahy 
to  the  Goods,  but  the  title  to  remain  In  the 
company  until  the  cattle  were  delivered  and 
paid  for. 

The  petition  alleges  that  on  the  15th  day 
of  March,  1914,  the  cattle  company  informed 
the  Goods  that  the  cattle  then  being  pastured 
had  been  sold,  and  that  the  company  employ- 
ed the  Goods  to  round  up  the  cattle  about  the 
21st  of  April,  1914,  and  agreed  to  pay  them 
for  said  service  a  reasonable  compensation; 
that  the  plaintiffs,  at  their  own  costs,  erect- 
ed pens,  cut  the  cattle  into  the  several  classes 
.  to  which  they  belonged,  and  delivered  them 
at  Monahans,  as  provided  in  the  first  caa- 
tract ;  and  that  to  perform  said  service  it  re- 
quired more  time  and  expense  than  would 
have  be«i  necessary  to  have  delivered  said 
cattle  in  a  body  as  contemplated  and  agreed 
in  the  first  contract,  and  it  was  for  the  said 
additional  services  and  expenses  incurred 
that  this  suit  was  brought.  They  alleged  de- 
mand and  refusal  to  pay.  Plaintiffs  prayed 
for  and  procured  an  attachment  to  be  issued 
and  levied  on  certain  cattle  and  horses,  prop- 
erty of  the  cattle  company.  They  prayed 
for  citation  to  the  counties  named.  Judgment 
for  their  debt,  foreclosure  of  the  attachment 
lien,  and  general  and  special  relief.  The 
company  made  no  answer  to  the  suit,  and 
Judgment  by  defatdt  was  entered  in  plaintiffs' 
f&vor  on  September  29,  1915.  The  Judgment 
is  quite  lengthy,  and  we  will  state  It  only  in 
outline  and  substance.  It  recited  that  de- 
ftodant,  "though  duly  cited  to  appear  ac- 
cording to  law,  wholly  made  default"  .  It 
recited  the  introduction  of  the  evidence  to 
prove  the  plaintiffs'  claim.    It  stated  that: 

"It  is  ordered,  adjudged,  and  decreed  by  the 
court  that  plaintiffs,  Walter  Good  and  Ed  Good, 
Jr.,  do  have  and  recover  of  and  from  the  defend- 
ant, Palomas  Land  &  Cattle  Company,  a  cor- 
poration, the  sum  of  $2,275  and  interest  on  the 
same  at  the  rate  of  8  per  cent,  per  annum  from 
the  1st  day  of  January,  1915,  to  date  of  the 
rendition  of  this  judgment  and  for  all  costs  in 
this  behalf  incurred,  of  which  recovery  may  be 
had  upon  the  replevin  bond  as  hereinafter  pro- 
vided, but  otherwise  execution  shall  not  issue 
therefor." 

It  further  recited  the  making  of  the  af- 
fidavit for  the  attachment  "so  that  the  court 
might  have  Jurisdiction  over  the  person  of 
the  said  Palomas  Land  &  Cattle  Company,  a 
foreign  corporation,  without  a  permit  to  do 
business  in  the  state  of  Texas" ;  stated  the 
giving  of  the  attachment  bond,  the  Issuance 
of  the  attachment  writ,  the  levy  of  the  writ 
and  its  return.    It  further  recited: 

"Hierefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  attachment  lien  be 
and  the  same  is  hereby  foreclosed  in  satisfac- 
tion of  said  lien,  and  that  an  order  of  sale  be 
issued,  directed  to  the  sheriff  of  Pecos  county, 
Tex.,  to  sell  said  property  as  under  execution, 
if  to  be  found  in  Pecos  county,  Tex.,  and  that 
the  proceeds  of  said  sale,  if  any,  be  used  and 
paid  to  the  said  plaintiffs,  Walter  Good  and  Ed 
Good.  Jr.,  in  satisfaction  of  their  judgment  and 
said  lien  and  in  satisfaction  of  all  costs  accrued 
berein." 


The  Judgment  fortber  recited  the  replevin 
of  the  pr(^)erty  by  appellant  and  the  de- 
livery of  the  property  to  am>ellaiit.  The 
Judgment  further  decreed  that  plaintiffs  have 
and  recover  of  and  from  the  sureties,  naming 
them,  the  amount  of  the  Judgmoit,  and  au- 
thorized execntlcm  against  them. 

[1,2]  On  October  16,  1916,  defendant 
cattle  company  filed  its  motion  to  set  aside 
the  Judgment,  and,  same  being  overruled,  de- 
fendant excepted  and  gave  notice  of  appeaL 

Artlde  2109,  Revised  Statutes,  is  as  fol- 
lows: 

"The  transcript  shall,  except  in  the  cases  here- 
inafter provided,  contam  a  full  and  correct  copy 
of  all  the  proceedings  had  in  the  case." 

Article  2110  provides: 

"If  the  pleadings  or  the  judgment  show  an 
appearance  of  the  defendant,  in  person  or  by 
attorney,  the  citation  and  returns  shell  not  be 
copied  into  the  transcript." 

The  transcript  shows  the  filing  of  the  ap- 
pellees' original  petition,  and  the  petition  it- 
self is  contained  in  the  record.  The  Juris- 
diction of  the  trial  court  over  the  subject- 
matter  of  the  cause  of  action  Is  manifest 
from  the  petition  and  the  exhibits  made  a 
part  of  the  petition.  The  cause  of  action 
stated  in  the  i)etitlon  is  upon  an  unliquidated 
demand.  T^e  petition  ahows  the  appellant 
to  be  a  nonresident  of  this  state,  alleges  that 
the  vice  president  and  general  manager,  Ste- 
phenson, can  be  found  in  one  of  the  three 
counties  named,  and  prays  for  citation,  and 
for  an  attachment  against  the  property  of 
the  appellant.  The  judgmMit  entered  shows 
a  Jud^oieat  by  default,  that  defendant  was 
duly  served  but  wholly  made  default,  the 
making  of  the  affidavit  for  the  attachment, 
the  Issuance  of  the  writ  of  attachmoit,  the 
levy  and  the  return  of  the  writ,  the  replevin 
of  the  property  by  appellant,  the  giving  of 
the  replevin  bond  and  the  names  of  the  sure- 
ties on  the  replevin  bond,  the  intiodnctioo 
of  the  evidence  to  substantiate  the  allega- 
tions in  plaintiffs'  petition,  and  that  the  al- 
legations were  provoi  to  the  satisfaction  of 
the  trial  court  The  court  thereupon  entered 
the  Judgment  set  out  above.  The  record  be- 
fore us  does  not  ccmform  to  the  two  articles 
of  the  statute  above  recited,  in  that  it  does 
not  contain  "a  full  and  correct  copy  of  all 
the  proceedings  had  in  the  case."  It  does  not 
show  the  affidavit  for  the  attachment,  the 
writ,  levy,  or  return.  Nor  does  the  record 
bring  up  the  replevin  bond  nor  show  the  re- 
lease of  the  attached  property  on  the  giving 
of  the  replevin  bond,  other  than  the  recita- 
tion in  the  Judgment  Judgmuit  Is  entered 
against  what  purports  to  be  the  sureties  on 
the  replevin  bond.  All  of  the  attachnvnt 
proceedings,  and  the  replevin  of  the  proper- 
ty, the  giving  of  the  r^levin  bond,  were  nec- 
essary parts  of  the  proceedings  had  on  the 
trial  of  the  case.  The  citation  and  return, 
under  the  statute,  must  be  shoiwn  unless  the 
pleadings  or  Judgment  show  appearance  of 
the  defendant  The  courts  have  unlfonnly 
held  that  the  redtatioa  in  the  Indgment  of 
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procee^ingB  tMd  is  not  nwarinnt  to  sapply 
the  requliement  of  tbe  statute  that  the  pro- 
ceedings must  be  shown  by  the  transcript 
It  must  be  remembered  that  a  judgment  by 
default  la  an  ex  parte  proceeding.  In  Baum 
T.  McAfee,  U7  S.  W.  883,  Ohlef  Justice  Raln- 
ey,  speaking  for  the  Fifth  Court  of  Appeals, 
said  that  parts  of  the  proceedings,  althoagh 
unnecessary  to  a  disposition  of  the  case,  can- 
not be  omitted  from  the  record,  unless  the 
inrtles  agree  In  writing  with  the  approval  of 
the  Judge,  as  provided  in  article  2112,  B.  S. 

In  Glasscock  y.  Barnard,  58  Tex.  Ctv.  App. 
369,  125  S.  W.  615,  JusUce  Speer  for  the  Ft 
Worth  Court  of  CiTll  A];q>eal3  said  that, 
where  the  record  shows  there  was  no  ap- 
pearance or  waiver,  the  transcript  should 
contain  a  copy  of  the  citation  duly  served  on 
the  defendant,  aside  from  the  recitation  in 
the  Judgment.  To  the  same  effect  Is  the  case 
of  McMlckle  v.  Texarkana  National  Bank,  4 
Tex.  Civ.  App.  210,  23  S.  W.  428;  DSLUgbsrtj 
T.  Powell,  13»  S.  W.  625.  In  Bomar  et  aL  v. 
Morris  et  al.,  59  Tex.  Civ.  App.  378,  126  S. 
W.  663,  the  court  held  that  a  Judgment  by 
default  win  be  reversed  unless  the  record 
shows  a  service  of  dtatlon  or  appearance  by 
defendant,  even  though  the  Judgment  con- 
tains a  recital  that  the  defendant  was  duly 
served  with  citation.  To  the  same  effect  is 
Mayhew  &  Co.  v.  Harrell,  57  Tex.  Civ.  App. 
509,  122  S.  W.  959.  If  it  is  necessary  to 
show  Jurisdiction  over  the  person  of  the  de- 
fendant, It  iB  equally  necessary  to  show  Juris- 
diction over  the  property  secured  by  attach- 
ment where  the  trial  court  enters  Judgment 
to  foreclose  the  attachment  lien.  The  same 
is  true  as  to  the  replevin  bond,  where  Judg- 
ment is  entered  against  sureties  on  the  bond. 
The  transcript  must  show  the  facts  necessary 
to  authorize  the  Judgment  entered  against 
the  sureties  on  the  bond.  B.  &  B.  Co.  v. 
Moore  Bros.  (Tex.  Or.  App.)  16  S.  W.  780; 
Insurance  Co.  v.  Friedman,  74  Tex.  66,  US. 
W.  1<M6.  Tbe  case  on  appeal  is  tried  on  the 
record,  and  the  transcript  must  show  the 
proceedings  had  in  the  trial  court. 

For  the  reasons  stated,  the  case  IS  reversed 
and  remanded. 


JEMI80N  «t  al.  v.  STATE.     (No.  8988.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

29,  1916.) 

1.  Ckihinai.  Law  «=>721(6)— Trial— Abott- 
iCENT  OF  District  Attobstbt. 

In  a  prosecutioD  for  Ik«  theft,  argument  of 
the  district  attorney  that,  "If  it  is  not  true 
that  the  defendants  did  not  kill  the  hog,  why 
was  there  no  evidence  to  the  fact  that  they  did 
not  kill  the  hog,  as  was  positively  testified  to," 
wa»  improper,  as  a  direct  allusion  to  defend- 
ants' failure  to  testify  in  their  own  behalf. 

[Ed.    Note.— For    other   cases,    see    Criminal 
X«w,  Cent.  Dig.  |  1672 ;   Dec.  Dig.  «=721(6).] 

2.  lAABCRirr  «=960— OWHKBSHIP  AND  POSSES- 
SION OF  PROPKBTT— SUFFIOIBNCT  OF  EVI- 
DENCE. 

In  a  prosecution  for  hog  theft,  testimony  of 
tbe  owner  held  sniBcient  to  show  ownership  end 


the   poaseadon   of  the   liog,   with   actual   con- 
trol, care^  and  management  of  it,  when  stolen. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  156-158;  Dec.  Dig.  <e=>60.] 

3.  Larcxnt  ®=340(11)— Possession  of  Prop- 
erty—Variance. 

Where  the  indictment  laid  the  ownership 
of  the  bog  in  one  Smith,  proof  that  Smith's 
ranch  was  in  charge  of  his  agent,  who  looked 
after  liis  interests,  did  not  constitate  a  variance 
in  the  proof  as  to  possession  of  the  liog. 

[EJd.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {  126 ;  Dec.  Dig.  «=»40(11).] 

4.  Larceny  «=»73—lNSTBncTioN— Possession 
and  Ownership. 

Where  it  appeared  that  an  animal  was  stol- 
en from  the  alleged  owner's  ranch,  which  wag 
in  charge  of  his  agent,  the  charge  that  posses- 
sion of  property  of  wliich  a  person  is  unlawfully 
deprived  is  constituted  by  the  exercise  of  ac- 
tual control,  care,  and  management  of  the  prop- 
erty, whether  the  same  be  lawful  or  not,  and 
that,  to  warrant  conviction,  the  jury  must  find 
beyond  a  reasonable  doubt  that  the  animal  was 
taken  from  the  possession  of  the  alleged  owner, 
and  that,  if  it  was  in  the  possession  of  others 
when  taken,  or  the  jury  had  a  reasonable  doubt 
on  the  point,  they  should  acquit,  was  sufficient 
[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  1 196;  Dec.  Dig.  «s>73.1 

5.  C^nciNAi.  Law  ^»B07%— Bvidencb— Ac- 
couFucB— Sufficiency  of  Evidence. 

In  a  prosecution  for  hog  theft,  evidence 
held  insufficient  to  make  a  state's  witness  a  par- 
ticeps  criminjs  as  principal,  accomplice,  acces- 
sory, or  otherwise  a  party  to  the  offense. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  «  1007,  1264;  Dec.  Dig.  <S=> 
507%.] 

Appeal  from  District  Court,  Anderson 
County;  John  S.  Prince,  Judge. 

Lee  Jemlson  and  David  Jackson  were  con- 
victed of  hog  theft  and  they  appeal.  Judg- 
ment reversed,  and  cause  remanded. 

J.  E.  Rose  and  O.  J.  Addington,  both  of 
Palestine,  for  appellants.  C.  C.  McDonald, 
Asst  Atty.  Oeiu,  for  the  State. 

DAVIDSON,  J.  Appellants  were  convicted 
of  hog  theft  and  given  two  yeei-a'  confine- 
ment In  the  penitentiary  each;  the  owner- 
ship being  alleged  In  W.  C.  Smith. 

A  question  is  presented  as  to  proper  al- 
legation of  ownersMp  under  the  facts.  This 
comes  from  an  atta(^  on  the  soflSdency  of 
the  evidence  to  support  that  charge  in  the 
indictment  as  well  as  refusal  of  the  special 
requested  Instructions  directing  the  Jury  to 
enter  a  verdict  of  not  guilty  on  the  variance 
between  the  proof  and  allegation  of  owner- 
ship. Smith,  alleged  owner,  lived  in  the 
town  of  MalakofT,  in  Henderson  county.  He 
owned  quite  a  lot  of  property,  land,  and 
stock  about  15  miles  from  Malakoff;  some 
of  it  being  In  Anderson  county.  The  partic- 
ular point  at  which  the  animal  was  stolen 
was  in  Anderson  coimty ;  therefore  the  prose- 
cution was  had  in  Anderson  county.  Smith 
testified  he  had  never  lived  ou  bis  ranch  or 
farm ;  that  he  visited  it  occasionally ;  some- 
times every  week  or  two ;  sometimes  It  would 
be  two  months,  and  intervals  between  vlalta 
would  be  as  much  as  three  months.    A  man 
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named  Former  was  his  employ^  and  lived  ob 
the  ranch.  Smith  testified  that  he  knew 
nothing  of  the  hogs;  that  Mr.  Farmer  was 
looking  after  his  Interests,  and  after  the  hog 
disappeared  Farmer  so  Informed  him.  He 
said: 

"I  want  to  state  that  the  man  in  charge  of 
the  place,  Mr.  Farmer,  looked  after  the  stock, 
t  was  there  possiibly  once  a  month,  and  wonldn't 
look  at  the  hogs  at  all.  This  is  why  I  didn't 
miss  the  hog.  I  could  not  say  that  I  know  of 
my  own  knowledge  that  a  certain  hog  is  gone. 
I  couldn't  say  who  took  it,  because  I  wasn't 
there ;  what  I  know  is  hearsay.  I  do  not  know 
of  what  disposition  Mr.  Farmer  may  have  made 
of  that  hog,  nothing  only  what  he  told  me.  1 
said  that  sometimes  I  would  go  down  there  once 
a  month,  and  possibly  not  see  the  hogs  while  I 
was  there,  but  Mr.  Farmer  was  there  looking 
after  the  hogs,  cows,  and  horses  that  were  on 
the  place.  lie  had  been  there  since  1908,  in 
that  capacity,  in  my  employ.  I  lived  in  Mala- 
koff,  in  the  adjoining  county.  MalakofE  is 
about  13  miles  from  the  county  line  between 
Anderson  and  Henderson  counties.  This  par- 
ticular part  of  my  ranch  is  in  Anderson  coun- 
ty, something  like  two  miles  below  the  line. 
Sometimes  I  would  go  down  to  the  ranch  once 
a  week,  and  sometimes  once  in  two  months.  I 
would  be  there  every  week  for  two  or  three 
weeks,  and  sometimes  would  not  be  there  but  ev- 
ery two  months,  have  been  away  frMn  there 
as  high  as  three  months." 

On  cross-examination,  after  having  been 
recalled  by  the  state,  and  after  a  conference 
with  Mr.  Bishop,  the  district  attorney,  he 
stated: 

"I  don't  think  that  the  particular  hog  in 
question  was  ever  on  my  place  at  Malakoif; 
not  since  they  were  Uttle  pigs,  if  then.  I  never 
lived  on  that  ranch  individually.  Mr.  Orist  has 
been  with  me  off  and  on  for  abont  12  years.  I 
never  did  have  that  particular  hog  at  Malakoff." 

He  further  states: 

"I  don't  remember  of  having  seen  the  particu- 
lar hog  that  was  claimed  to  have  been  missing 
from  my  ranch.  To  say  I  ever  saw  the  particu- 
lar hog,  I  couldn't  say ;  there  was  just  a  bunch 
of  hogs  in  the  hog  pasture." 

In  another  portion  of  his  testimony  on  re- 
call, which  Is  relied  upon  by  the  state  to 
prove  ownership  In  Smith  as  alleged,  and  not 
In  Farmer,  he  states: 

"Mr.  Fannie  Farmer  was  working  for  me  on 
the  ranch,  looking  after  things.  lie  did  any- 
thing I  wanted  him  to  do.  About  the  14tb  day 
of  May,  1914,  Mr.  Farmer  only  had  such  con- 
trol and  management  and  interest  in  the  stock 
on  this  ranch  as  I  would  tell  him.  T  reserved 
control  of  everything  to  myself.  Mr.  Farmer 
was  not  my  overseer.  He  was  just  a  day-labor- 
er. Mr.  Farmer  was  just  a  day-laborer,  and 
worked  for  so  much  a  month.  Sometimes  he 
would  collect  his  wages  by  the  month,  and 
sometimes  it  would  be  two  or  three  months." 

We  are  of  opinion  that  the  posltioh  of  ap- 
pellants Is  correct.  The  ownership  should 
have  been  alleged  In  Farmer.  The  fact  that 
he  worked  under  the  supervision  or  general 
control  of  the  absent  owner  would  not  change 
that  position.  All  owners  control  their  busi- 
ness, sometimes  in  person,  and  sometimes 
through  employed  agencies.  Here  It  Is  made 
to  appear  that  the  real  owner  of  the  property 
did  not  control  the  ranch  except  in  a  general 
wfey,  visiting  It  at  intervals,  and  that  Farmer 
^as    reallyv  in   possessioa   and    control   of 


tblngs.  Under  the  cases  of  '88U«9>  ▼.  State, 
18  Tex.  App.  432,  Frazler  v.  State,  18  Tex. 
App.  440,  Conner  v.  State,  24  Tex.  App.  24o, 
«  S.  W.  138,  McDonald  r.  State,  70  Tex.  Cr. 
a  80,  166  S.  W.  200,  WlUiams  y.  State,  42 
Tex.  Cr.  R.  18,  57  S.  W.  93,  Bryan  t.  State,  M 
Tex.  Cr.  B.  59,  111  S.  W.  1035,  and  Overturt 
▼.  State,  31  Tex.  Cr.  B.  10,  28  S.  W.  147,  it 
would  seem  that  Mr.  Farmer  bad  the  contnrf 
and  management' of  this  property.  Ttie  In- 
dictment should  have  alleged  ownership  and 
possession  In  Farmer,  and  could  have  added, 
if  it  was  thought  proper  to  do  so,  that  while 
he  was  custodian  and  special  owner.  Smith 
was  the  real  owner.  In  that  case  want  of 
consent  of  both  would  have  to  t>e  alleged  and 
proved.  If  general  ownership  of  stolen  prop- 
erty Is  In  one  man,  and  possession,  care,  and 
control  in  another,  the  Indictment  may  al- 
lege the  ownership  In  the  general  owner,  but 
must  allege  the  possession  in  the  party  in 
possession,  so  far  as  criminal  pleadings  are 
concerned,  and  it  may  be  sufficient  to  allege 
ownership  and  possession  Iwth  in  the  person 
having  the  actual  care,  control,  and  posses- 
sion of  the  property.  In  addition  to  quoted 
testimony,  Mattle  Speer  testifled  that  she  liv- 
ed on  the  ranch ;  that  Farmer  was  boss  and 
general  overseer;  that  Mr.  Farmer  seemed 
to  be  and  acted  as  the  general  manager  and 
boss  of  the  whole  situation  at  the  ranch; 
when  tenants  wanted  anything,  they  w«it  to 
Mr.  Farmer;  when  the  horses  or  cattle  and 
hogs  or  anything  was  to  be  seen  about,  they 
went  to  Mr.  Farmer  for  directions;  they 
never  went  to  Mr.  Crist ;  that  while  she  wa:i 
on  the  ranch  she  waa  boarding  with  Jenrbaon, 
one  of  the  appellants.  She  further  says  that 
Mr.  Farmer  was  their  boss  and  superintend- 
ent, to  whom  all  parties  on  the  ranch  went 
for  lnatruct4ons.  Mr.  Farmer  had  the  care, 
control,  and  possession  of  the  horses,  cattle, 
and  hogs  about  the  place.  There  are  quite 
a  number  of  other  authorities  that  might  be 
mentioned  In  this  connection,  but  those  men- 
tioned are  sufficient.  We  therefbre  conclude 
that  the  allegation  of  ownership  and  posses- 
sion and  want  of  consent,  etc.,  should-  have 
been  alleged  In  Farmer,  as  contended  by  ap- 
pellants. 

It  Is  also  contended  that  the  case  should 
be  reversed  on  account  ot  remarks  of  one  of 
the  prosecuting  couiud.  In  which  he  used  this 
language: 

"If  it  is  not  true  that  the  defendants  did  not 
kill  the  hog,  why  was  there  no  evidence  to  the 
fact  that  they  did  not  kill  the  hog  as  was  pos- 
itively testified  to  by  Henry  Jackson?*' 

It  Is  contended  that  this  was  an  allusion 
directly  to  the  failure  ot  the  defendants  to 
testify  In  their  own  behalt  An  exception 
was  taken.  There  was  another  remark  made 
by  prosecuting  counsel  also  to  which  excep- 
tion was  taken.  That  remark  was  as  fol- 
lows: 

"These  two  men  have  practically  confessed 
their  guilt,  because  they  Drought  no  evidenci 
here  to  deny  it." 
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In  support  of  these  propositions  Tarioas 
antborltles  are  dted  whlcb  we  think  sus- 
tain appelUwts'  contention.  FUxes  v.  State, 
60  Tex.  Or.  B.  26,  129  S.  W.  1111;  Wallace 
T.  SUte,  46  Tex.  Or.  B.  S41,  81  S.  W.  966; 
Bamnrcl  t.  State,  48  Tex.  Or.  R.  Ill,  86  S. 
W.  760, 122  Am.  St  Rep.  736 ;  Shaw  t.  State, 
B7  Tex.  Or.  R.  474,  ISB  S.  W.  891 ;  Williams 
T.  State,  48  Tex.  Or.  R.  75,  86  S.  W.  1144; 
HuBf  V.  State,  103  a  W.  894;  Relnhard  v. 
State,  52  Tex.  Or.  R.  63,  106  S.  W.  12a  And 
for  antbotltles  generally  see  Branch's  Crim- 
inal T^w,  {  849,  with  the  authorities  already 
dted  and  there  cited.  Bearing  upon  this 
phase  of  the  case,  Henry  Jackson  testified 
for  the  state  that  he  was  presmt  when  the 
ho?  was  killed,  and  connects  the  two  ap- 
pellants with  the  killing  and  cleaning  ol  the 
bog  and  Its  appropriation.  Quoting  from  his 
testimony,  he  says: 

"Nobody  else  waa  there  besides  me  and  those 
two  negroes.  David  Jackson  was  present  when 
Jjte  hit  the  hog  with  a  rock.  They  cleaned  it 
with  a  knife— with  David  Jackson's  knife." 

He  further  states: 

"Me  and  Lee  and  David  were  up  there  chop- 
ping com.  That  was  some  time  year  before 
last  in  com  chopping  time.  We  were  nil  chop- 
ping com  in  the  game  fidd.  It  was  about  11 
o'clock,  jnat  before  dinner.  They  had  fresh 
meat  for  dinner.  I  helped  eat  it.  They  put  it 
on  the  table;  I  eat  It  If  they  hadn't  put  it 
on  the  table,  I  wonldn't  have  eat  it.  I  don't 
know  right  exactly  when  was  the  first  time  that 
I  told  this;  I  ain't  talked  nothing  about  this. 
I  first  told  it  to  Mr.  Smith  and  another  fellow ; 
I  don't  know  his  name  now.  He  lives  in  Ander- 
son county,  one  arrested  him.  They  come  down 
there  and  arrested  tiee,  a  tall  man.  I  don't 
know  whether  I  would  know  him  or  not  It 
wns  the  sheriff.  He  was  a  tall  man.  He  and 
Mr.  Smith  were  the  only  men  that  I  ever  spoke 
to  about  it,  and  that  was  about  a  year  or  over 
after  the  hog  was  killed.  The  reason  that  I 
never  told  it  for  a  year  or  more  afterwards  and 
after  these  hoys  had  left  the  farm,  I  ain't  never 
t'»l«l  nobody  nothing.  How  comes  me  to  tell  Mr. 
SmitJi  and  Mr.  Guinn?  Mr.  Fannie  Farmer 
had  already  told  Mr.  Smith,  I  sivpoee." 

Me  farther  states: 

'"^Tfae  men  that  had  me  up  there  promised  me 
that  I  wouldn't  be  proeeented  if  I  would  tell 
this  like  I  have  told  it  on  the  stand." 

So  it  wonld  seem  that  this  witness,  Henry 
JnckBaD,  who  testified  for  the  state,  was  the 
only  <Mie  Who  witnessed  the  killing  of  the  hog, 
uid  made  himself  a  partloeps  crlminls  In  the 
Lransaction.  The  same  day  the  bog  was  kill- 
?<i  tie  testified  he  ate  eome  of  the  alleged  ataH- 
iii  tiog,  was  presMit  when  It  was  done,  and 
lid  not  mention  It  for  a  l<Mig  time.  He  ex- 
;lude8  the  presence  of  everybody  except  hlm- 
ielt  axid  the  two  defendants.  This  evidence 
alifes  the  Issue:  First,  that  Jackson  was  a 
Ai-ticeps  crlminls,  and  needed  corroboration 
a  order  to  prove  the  state's  case ;  and,  sec- 
nd,  it:  excludes  the  presence  of  anybody  and 
verytKtdy  to  the  taking  of  the  hog  at  the 
[me  it  was  takea,  except  himself  and  the  two 
ef  exKlanta  So  it  will  be  seen  that  the  court 
bonld   have  charged  with  refermce  to  ac- 


complice testimony ;  and  it  excludes  the  pres- 
ence of  everybody  except  bimself  and  the 
two  defendants.  With  this  statement  from 
the  record  it  would  seem  to  tie  practically 
evident  that  the  two  defendants  were  the  only 
people  who  could  contradict  Henry  Jackson, 
the  state's  witness,  on  any  fact  connected 
with  the  taking.  This  being  true,  the  re- 
marks of  the  prosecuting  officer  should  be 
regarded  as  a  reference  to  the  failure  of 
these  defendants  to  testify.  There  was  no- 
body else  by  whom  they  could  prove  anything 
except  by  themselves  and  the  state's  witness 
Henry  Jackson.  Under  these  authorities  it 
Is  clear  to  our  minds  these  remarks  of  the 
prosecuting  oflicer  was  a  reference  to  the 
failure  of  the  defendants  to  testify.  They 
could  bring  no  witness  to  show  they  did  not 
klU  the  hog  except  themselves.  They  did 
not  testify  In  the  case.  Therefore  theise  re- 
marks were  references  to  appellants'  failure 
to  take  the  stand  and  testify,  l^ere  was  no- 
body else  by  whom  api)ellants  could  have 
proven  to  the  contrary  of  what  Jackson  said. 
For  the  reasons  indicated,  'the  Judgment  is 
reversed,  and  the  cause  remanded. 

PRENDERGAST  and  HARPER,  JJ.  (con- 
curring). [1]  We  concur  in  the  reversal  of 
the  case  on  the  sole  ground  of  the  argument 
of  the  district  attorney  alluding  to  the  appel- 
lants' faUure  to  testify. 

[2-4]  We  are  clearly  of  the  opinion  that 
the  testimony  of  the  owner  of  the  alleged 
stolen  hog  was  ample  to  show,  not  only  that 
he  was  the  real  owner,  but  also  in  the  posses- 
sion of  the  hog.  In  that  be  was  in  the  "actual 
control,  care,  and  management"  of  It  when  It 
was  stolen,  if  it  was  stolen,  and  that  there 
was  no  variance  in  the  proof  and  allegations 
as  to  the  possession.  The  court  specifically 
submitted  the  question  to  the  jury  In  his 
charge  as  follows: 

"Possesion  of  the  person  so  unlawfully  de- 
prived of  property  is  constituted  by  the  exer- 
cise of  actual  control,  care,  and  management  of 
the  property,  whether  the  same  be  lawful  or  not. 
In  order  to  warrant  a  conviction  in  this  case, 
the  jury  must  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  hog,  when  taken  (if 
you  find  it  was  taken),  was  from  the  pos^^ssion 
of  W.  C.  Smith.  If  the  hog  was  in  the  posses- 
sion of  Fapnie  Farmer  or  George  Crist  when 
taken  (if  it  was  taken),  or  if  you  have  a  reason- 
able doubt  thereof,  you  will  acquit  the  defend- 
ants," 

— which  was  all  that  was  necessary,  and, 
having  given  that  charge,  should  not  have 
given  those  or  either  of  them  requested  by 
appellant  on  the  subject 

[6]  We  also  think  the  testimony  does  not 
make  the  state's  witness  Henry  Jackson  a 
particeps  crlminls  as  principal,  accomplice, 
or  accessory,  or  otherwise  a  party  to  the  of- 


The  Judgment  will  1)0  reversed  on  the  stde 
ground  of  the  objectionable  argument  of  the 
district  attorney  excepted  to. 
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(Court  of  Criminal  Appeals  of  Texas.  Jon.  26, 
1916.  On  Motion  for  Rehearing,  March  1, 
1916.     DiasentinK  Opinion  April  12,  1»16.) 

1.  Bah.   «s>64— Timx   fob   Entbt— Loss   of 

JUBISDICnON. 

TTnder  Code  Cr.  Proc.  1911.  arts.  901-904, 
■where  one  convicted  of  perjury  and  appealing 
enters  into  a  recoEnizance  at  the  next  term  aft- 
er the  term  at  which  convicted,  and  is  allowed 
to  go  at  large,  his  appeal  should  not  be  dismiss- 
ed because  the  jurisdiction  of  the  court  is  ousted 
hy  bis  having  been  allowed  to  go  at  large  with- 
out a  bail  bond.  (Prendergast,  P.  J.,  dissent- 
ing.) 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §  278;  Dec.  Dig.  <S=»64.] 

2.  Indictuent  and  Infomcatioh  «=>137(1) — 
QuABniNo— JuBisDicnoN  or  Court. 

It  is  not  ground  for  quashmg  an  indictment 
for  perjui7  in  defendant's  suit  for  divorce  that, 
because  of  his  actual  residence  in  the  state  for 
less  than  the  statutory  period,  the  court  admin- 
istering the  oath  had  no  jurisdiction.  (David- 
son, J.,  Assenting.) 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  480;  Dec.  Dig. 
■S=»137(1).] 

3.  Witnesses  «=>64(1)—  Husband  and  Wife 

— DiVOBCE— COLtATEBAI.    ATTACK. 

One  obtaining  a  decree  of  divorce  by  per- 
jury as  to  his  residence  cannot,  when  prosecuted 
fo»  the  perjury  object,  as  to  his  former  wife's 
being  a  witness  against  him,  that  she  is  still 
his  wife,  because  the  divorce  decree  is  void  be- 
cause of  the  insufficiency  of  his  period  of  resi- 
dence.   (Davidson,  J.,  dissenting.) 

\EA,  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |  180 ;    Dec.  Dig.  «=»64(l).l 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;   Robt  B.  Seay,  Judge. 

W.  H.  Laird  was  convicted  of  perjury,  and 
appeals.    Affirmed. 

Robert  B.  AUen  and  Chas.  A.  Pippin,  botli 
of  Dallas,  for  appellant.  O.  O.  McDonald, 
Asst.  Atty.  Gen.,  and  McCutcheon  &  Church, 
of  Dallas,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  perjury,  and  assessed  the  lowest 
punishment 

If  this  court  bad  jurisdiction  of  this  cause, 
some  Interesting,  and  perhaps  difficult,  ques- 
tions would  have  to  be  decided.  However, 
because  we  have  reached  the  conclusion  that 
this  court  has  no  jurisdiction,  the  decision 
of  these  questions  is  pretermitted. 

The  Assistant  Attorney  General  has  made 
a  motion  to  dismiss  this  cause,  because  this 
court  has  lost,  if  it  ever  had,  jurisdiction 
thereof.  This  motion  Is  based  upon  an  un- 
controverted'  state  of  facts,  shown  by  the 
transcript  and  various  affidavits.  These  are 
the  facts: 

The  term  of  court  at  whidi  appellant  was 
convicted,  both  as  a  matter  of  fact  and  as 
fixed  by  law,  convened  July  5th  and  adjourn- 
ed October  2,  1915.  The  trial  occurred,  and 
the  verdict  was  rendered  and  the  judgment 
thereon  entered,  September  24,  1915.  With- 
in that  term  and  in  proper  time  appellant 
made  his  motion  for  a  new  trial,  and  by  leave 
of  the  court  wlthbi  term  time  filed  an  amend- 


ed motion,  niese  were  heard  and  orerniled 
by  the  court  on  October  1,  1915,  at  whidi 
time  the  appellant  gave  notice  of  appeal  to 
this  court,  which  was  duly  then  and  there 
entered  on  the  minutes  of  the  court.  Imme- 
diately thereafter  he  was  property  senteoc- 
ed.  In  oTerrullng  his  said  motions,  the  court, 
as  a  part  of  that  order,  fixed  the  amount  of 
appellant's  recognizance  at  $2,000,  and  he, 
being  present  and  in  custody,  was  commit- 
ted to  jail  until  the  decision  of  bis  case  oo 
appeal  by  this  court.  The  sentence  also  is 
to  the  same  effect 

Appellant  did  not  enter  Into  a  recognisance 
at  that  term  of  court,  nor  attempt  to  do  so, 
so  far  as  this  record  discloses,  bat  the  sher- 
iff, by  virtue  of  said  orders  and  the  law  tfam 
having  him  in  custody,  properly  confined  him 
In  the  county  jail.  I^e  next  term  of  that 
court  convened  on  Monday,  OctoI>er  4th,  and 
continued  in  session  for  that  October  term 
the  time  required  and  authorised  by  law. 
On  October  8th,  during  that  October  term,  in 
open  court,  appellant  attempted  to  gain  his 
Uberty,  and  did  so  by  on  that  date  in  open 
court  entering  into  a  recognlMince  pending 
his  appeal  here.  That  recognizance,  both  in 
substance  and  in  form,  follows  the  statute. 
O.  C.  P.  1911,  art  903.  Under  that  recogni- 
zance he  was  discharged  by  the  sheriff  from 
jail  and  from  his  custody,  and  he  has  con- 
tinuously since  then  been  at  UbM^,  and 
still  is. 

Under  the  statutory  law  of  this  state  trcm: 
the  organization  thereof  continuously  dowL 
to  the  act  of  March  15,  1907,  page  31,  an  ap- 
pellant on  a  felony  conviction,  was  required 
to  be  committed  to  jail,  and  held  there  d 
pending  his  appeal  and  until  hia  appeal  was 
decided  by  this  court  (Wh.  An.  O.  C.  P.  art. 
876),  and.  If  he  secured  his  liberty  trom  cus- 
tody In  any  way  the  statute  prescribed  (Wti 
An.  C.  a  P.  art  880):  "The  Jorisdlction  of 
the  Court  of  Criminal  Appeals  shall  no  long- 
er attacdi  in  the  case,"  but  this  court  was  re- 
quired, on  the  motion  of  the  attorney  repn^ 
sentlng  the  state,  "to  dismiss  the  appeal" 

Said  act  of  1907  was  carried  Into  the  Code 
of  Criminal  Procedure,  under  proper  sec- 
tions, by  the  revisions  of  1911.  By  the  pt»- 
visions  thereof  (article  901,  C.  C  P.  1911)  an 
appellant  in  a  felony  case,  where  the  punish- 
ment assessed  is  15  years  or  less,  is  g;ivai  tb# 
right  to  remain  on  bail  during  the  pendeocr 
of  his  appeal  by  entering  Into  a  recognizamv 
In  said  court  at  the  term  of  conviction  in  tt» 
sum  fixed  by  the  court  The  next  article  ex- 
pressly requires  that,  when  a  defendant  aii- 
peals  from  a  felony  conviction,  be  be  com- 
mitted to  jail  unless  he  enters  into  sucfa  n- 
cognizance,  and  further  provides  that,  •nf  te 
be  in  custody,  bis  notice  of  ai^)eal  sbaU  ban 
no  effect  whatever  to  release  him  from  cur 
tody  until  he  enters  into  recognizance,''  an>: 
that  no  recognizance  shall  be  taken  or  a- 
lowed  unless  he  is  in  custody  of  the  sberiu 
at  the  time.     Article  904   provides  that  if. 
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tttt  any  cftnae,  he  fails  to  enter  into  and 
make  said  recognisance  "during  the  term  of 
court  bat  gave  notice  of  and  took  an  appeal 
from  BQch  cooTiotlon  dnring  such  term,  be 
sball,  notwittaatanding  sncb  failure,  be  per- 
mitted ta  glre  bail  and  obtain  bis  release 
from  custody  by  giving,  after  the  ex^riration 
of  such  term  of  court  and  in  Tacatlon,  his 
bail  bond  to  tbe  sheriff,  with  two  or  more 
good  and  sufficient  sureties,"  in  which  he,  to- 
gether with  his  sureties,  shall  acknowledge 
themselves- severally  indebted  to  the  state  in 
the  sum  fixed  by  the  court,  upon  the  condi- 
tions provided  for  a  recognisance,  '^ut  be- 
fore such  ball  bond  shall  be  accepted  and  the 
defendant  released  from  custody  by  reason 
thereof,  the  same  must  be  approved  by  such 
sheriff  and  the  court  trying  said  cause,  or  his 
successor  In  office.  Hiat  when  said  bond  la 
so  given,  ai^roved  and  accepted,  the  defend- 
ant shall  be  released  fyom  custody."  Said 
act  and  our  laws  all  the  time  have  expressly 
provided  for  both  recognizances  and  bail 
bonda  They  are  entirely  separate  and  dis- 
tinct. The  statute  makes  them  sa  Articles 
316.  317,  320,  321,  C.  C.  P.  1911.  This  court 
has  no  right  to  legislate  and  enact  that  one 
is  the  same  as  the  other,  or  that  one  can 
take  the  place  of  the  other.  The  statute 
has  at  all  times  spedflcally  and  particularly 
enacted  when  and  how  either  one  or  the  oth- 
er may  be  executed.  That,  when  either  is 
so  separately  executed  at  tbe  time  and  under 
the  circumstances  fixed  by  the  statute,  It 
may  have  the  same  effect  so  fbr  as  authoriz- 
ing the  dlsdiarge  of  the  appellant  from  cus- 
tody is  concerned,  but  does  not  make  them 
the  same  instmment,  and  cannot  do  so,  un- 
der the  express  provisions  of  our  statute. 

It  has  always  been  held  by  this  court  and 
our  Supreme  Ck>urt,  when  it  had  criminal 
jurisdiction,  that  a  bail  bond  or  recognizance 
Is  strictly  statutory,  and  to  entitle  the  state 
to  a  forfeiture  thereon  it  must  ccwtaln  all 
the  requisites  prescribed  by  the  statute.  The 
principles  of  equity,  as  ai^lied  to  private 
contracts,  cannot  be  Invoked  in  the  construc- 
tion of  a  bail  b<Kid  or  recognisance.  Wallen 
V.  States  18  TWt.  App,  414 ;  Turner  v.  State, 
14  Tex.  App.  168 ;   La  Rose  v.  State,  29  Tex. 

App.  215, 15  s.  w.  aa 

Where-  a  change  of  venue  is  had,  a  bond 
taken  by  the  sheriff  of  the  county  a  quo  for 
the  appearance  of  the  defendant  in  the  new 
county  Is  void.  Harbolt  t.  State,  39  Tex. 
Cr.  R.  133,  44  S.  W.  1110. 

A  ball  bond  taken  in  a  misdemeanor  case, 
of  which  tbe  district  court  bad  no  Jurisdic- 
tion, under  process  issued  by  the  district 
clerk,  is  void.  Cassaday  y.  State,  4  Tex. 
App.  96. 

A  ball  bond  not  signed  Is  void  even  though 
ail  affidavit  thereto  is  signed.  Nelson  v. 
State,  44  Tex.  O.  R.  595,  73  S.  W.  808. 

If  snch  bond  be  not  signed  by  the  princi- 
pal, it  is  void.  Price  v.  State,  12  Tex.  App. 
235;  Scarborough  v.  State,  20  8.  W.  5&i; 
Xlfsmey  T.  SUte,  81  Tex.  41. 


One  fair  criterion  for  determining  wheth- 
er a  recognizance  or  bail  bond  is  sufficient 
would  be  If  upon  a  forfeiture  thereof  tbe 
sureties  could  be  hdd  and  a  Judgment  bad 
against  tbem  In  a  wAk  facias  proceeding. 
We  take  it  it  would  be  clear  that,  if  this 
oourt  had  Jurisdiction  and  should  affirm  this 
case  and  appellant  should  not  appear  in  tbe 
court  below  as  required  by  said  recognizance, 
the  sureties  herein  could  successfully  defeat 
any  Judgment  against  them  by  showing,  as 
the  facts  herein  unquestionably  are,  that  nei- 
ther they  nor  their  principal  entered  into 
any  recognizance  at  the  term  of  court  at 
which  he  was  convicted  and  appealed,  but 
instead  unlawfully  and  illegally  entered  in- 
to a  recognizance  at  anotlier  and  different . 
term  of  court,  and  that  that  court,  at  a  sub- 
sequent term  had  no  power  or  authority  to 
take  his  recognizance. 

We  think  it  unnecessary  to  cite  a  large 
number  of  cases.  The  statutes  alone  are 
amply  sufficient  Cases  are  cited  by  Judge 
White  in  bis  Ann.  Crim.  Proc,  by  Mr.  Branch 
In  bis  Grim.  Law,  and  by  Temon's  Ann. 
Crim.  Proc.,  under  the  various  articles  of  tbe 
statutes  applicable  to  this  question. 

We  have  concluded  that  the  Jurisdiction  of 
this  court  has  been  ousted  by  the  action  of 
appellant,  and  the  cause  must  therefore  be 
dismissed. 

DAVIDSON,  J.,  absent. 

On  Motion  for  Rehearing; 
HARPEJR,  J,  [1]  On  a  fbrmer  day  of  this 
term  this  cause  was  dlBmlssed  because  ap- 
pellant, after  the  adjournment  of  the  term 
of  court  at  which  he  was  convicted,  entered 
into  a  recognisance  at  the  next  term  of  the 
court,  it  being  held  that  aft»  the  adjourn- 
ment of  the  court  for  the  term,  at  which  ap- 
pellant was  tried,  the  statute  only  authorised 
the  giving  of  a  ball  bond,  and  he  having  glT- 
en  a  recognizance,  tbe  Jurisdiction  (rf  this 
court  was  ousted  when  he  was  allowed  to  go 
at  large  after  giving  a  recognizance — he 
would,  in  law,  be  regarded  as  having  escap- 
ed confinement  At  the  time  the  case  was 
originally  before  the  court  the  writer  at  that 
time  suggested  this  was  not  the  construction 
that  should  be  given  the  statute,  but  Instead, 
the  proi)er  construction  of  it  was  that  if  the 
court  was  in  session,  a  recognizance  was  au- 
thorized to  be  taken,  and  a  bail  bond  could  be 
given  only  when  the  court  was  la  vacation. 
The  articles  governing  this  matter  are  art 
tides  901,  902,  903,  and  904.  That  the  recog- 
nizance given  is  in  accordance  vrith  article 
003  is  not  questioned,  but  it  is  contended 
that  the  proper  coostructlon  of  these  articles 
is  that,  if  a  recognizance  is  given,  It  must  be 
at  the  term  at  which  the  trial  was  had,  and, 
If  not  then  given,  a  person  can  secure  his  re- 
lease only  by  giving  a  ball  bond,  In  lien  of  a 
recognizance,  and  it  is  claimed  this  Is  the 
proper  construction  of  arUclo  804,  which 
teada: 
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''If,  for  any  cause,  thd  defendant  fftila  4o  en- 
ter iuto  and  make  the  recognizance  mentioned  in 
article  903  during  the  term  of  court,  but  ?ave 
notice  of  and  took  an  appeal  ftfm.  such  conric- 
tion  during  such  term,  he  shall,  notwithstanding 
such  failure,  be  permitted  to  give  bail  and  ob- 
tain his  release  from  custody  by  giwnz,  after 
the  expiration  of  such  term  cji  court  and  in  va- 
cation, his  bail  bond  to  the  sheriff,  with  two 
or  more  good  and  sufficient  sureties,"  etc 

To  the  writer's  mind,  this  article  was 
clothed  In  such  language  as  to  be  subject  to 
either  construction,  and  while  he  thought 
that  perhaps  the  better  construction  would 
be  that  If  the  court  was  in  session,  a  recog- 
nizance should  be  given,  and  a  ball  bond  was 
only  authorized  to  be  taken  when  the  court 
Was  In  vacation,  and,  therefore,  no  recog- 
idzance  could  be  entered  Into,  yet  after  dis- 
cussing It  with  the  other  members  of  the 
court,  as  it  was  only  a  matter  of  procedure, 
he  said  he  would  not  dissent  from  such  hold- 
ing, as  he  thought  it  better  to  get  a  settled 
construction.  Since  the  original  opinion  has 
lieeB  handed  down,  we  have  been  led  to  a 
further  study  of  the  question,  and  we  find 
that,  when  the  criminal  procedure  required, 
when  the  court  was  in  session,  that  a  defend- 
ant, when  arrested  for  a  felony,  enter  into 
a  recognizance  in  open  court,  and  a  sheriff 
was  authorized  to  take  bond  only  when  the 
court  was  In  vacation  (articles  325,  326, 
White's  Ann.  Proc.),  It  was  held  that  if  the 
court  be  in  scission,  either  at  the  term  at 
which  the  Indictment  was  returned  or  at  a 
subsequent  term,  the  sheriff  could  not  take  a 
ball  bond,  but  the  defendant  was  required  to 
enter  into  a  recognizance.  Klser  y.  State,  13 
Tex.  App.  201;  Oragg  v.  State,  18  Tex.  AKk 
295;  La  B«se  v.  State,  20  Tex.  App.  21S,  15 
8.  W.  33.  The  Legislature,  apparently  on  ac- 
count of  these  decisions  and  the  inconveni- 
ence sometimes  caused,  In  1007  (Acts  80th 
Leg.  c.  71)  amended  this  article  of  the  stat- 
nte,  now  article  337,  and  authorized  the 
sheriff,  to  take  a  bail  bond  even  though  the 
court  be  In  session,  but  it  took  an  act  of  the 
Legislature  to  authorize  a  sheriff  to  take  a 
bail  bond  what  the  court  was  in  session, 
whether  at  the  terin  at  which  the  indictment 
was  retnrned  or  a  subsequent  term.  At  the 
same  session  of  the  Legislature,  in  1007,  the 
act  was  passed  which,  for  the  first  time,  au- 
thorized a  person  convicted  of  a  ffelony  to 
give  a  recognizance  or  bail  bond  on,  appeal. 
If  the  punlsihment  assessed  did  not  exceed 
16  years'  confinement  in  the  penitentiary. 
Chapter  10,  Sess.  Acts  1007.  In  the  emei^ency 
clause  to  this  bill  the  Legislature  declares: 

"The  large  amount  of  ,eosts  Incurred  by  keep- 
ing the  defendant  in  the  custody  of  the  sheriff 
during  a  trial  when  he  is  charged  with  felony, 
and  during  the  appeal  taken  from  felony  con- 
victions, and  the  frequent  hardships  endured  by 
the  defendants  who  are  not  guilty  of  a  violation 
of  law,  and  the  liberty  of  the  citizen,'  as  well 
•8  the  interests  of  the  state,  ereate  an  emer- 
gency and  an  imperative  public  necessity  re- 
quiring that  the  constitutional  rule-  requiring 
bills  to  be  read  on  three  several  days  be  and  the 
same  is  hereby  suspeaded,  and  that  this  act  take 


dffeet  fr<Hta  snd  after  its  passage,  and  it  is  so  en- 
acted." 

The  purpose  of  ttie  Legislatare  is  made 
manifest  by  this  act,  to  save,  costs  of  keep- 
ing the  prisoners  confined  to  the  coanties,  and 
to  keep  innocent  people  Crcffli  being  ponished 
by  confinement  la  the  county  jails.     But  in 
thus  providing  they  wanted  the  court  to  bare 
a  supervision  and  see  that  adequate  sureties 
were  given,  and  If  the  court  was  in  session, 
a  recognizance   must-  be  given   so   that  he 
might  investigate  the  solvency  of  the  sure- 
ties;   If  the   court  was   not  in   session,  a 
bail  bond  'could  be  executed,  but  the  amonnt 
of  this  ball  bond  must  be  fixed  by  the  trial 
Judge,  and  he  must  approve  the  bond,  in  addi- 
tion to  the  sheriff;    that  he  migbt  inquire 
of  the  sheriff  as  to  the  investigation  he  had 
made  as  to  the  scdvency  of  the  sureties.    At 
tliis  session  of  the  Legislature  they   dealt 
with  both  ball  bonds  and  recognizances  be- 
fore conviction  and  after  conviction,  and  in 
one  instance  (before  conviction)  they  provid- 
ed that  a  sheriff  might  take  a  bail  bond  even 
though  the  court  was  In  session,  but.  after 
conviction,  the  only  Instance  in  which  a  sher- 
iff was  authorized  to  take  a  bail  bond  was 
(and  they  use  the  words)  "in  vacation,"  and 
then  provided  before  the  prisoner  is  released, 
the  bond  must  be  presented  to  tlie  court  try- 
ing the.  cause,  and  be  approved'  by  htm.    To 
the  mind  of  the  writer,  it  was  the  clear  in- 
tent and  purpose  of  the  Legislature,   aft« 
conviction,  to  only  authorise  the  dieriff  to 
take  a  ball  bond  while  the  court  waa  In  vaca- 
tion, .  aaid  if  the  court  was  in  sessioii,  even 
tibioagh  at  a  subsequent  term,  a  recognizance 
must  be-  entered  Into  In  open  court.     This 
construction  is  in  accordance  with  tbe  con- 
BtrucULoa  of  the  former  act,  wblcdi  applied  to 
piteonevs  before  conviction,  and  whl<^  the 
Legislature  amended   at   this   session,    and 
which  it  must,  in  consequence,  have  had  in 
mind,  and  for  this  reason  the  writer  thinks 
the  cause  should  be  reinstated ;  but,  as  here- 
inbefore stated,  it  te  bat  a  matter  of  pro- 
cedure, and  If  a  majority  of  the  members  Ot 
tibls  court  think  the  proper  construction  is 
that  even  though  the  court  at  whtdi  one  is 
convicted  is  in  session  at  a  snbsequsit  term, 
a  bail  bond  only  will  confer  jurisdiction  on 
this  court,  he  will  acquiesce  in  sndi  con- 
struction and  dissent  no  further,  and,  being 
of  the  opinion  that  the  case  dionld  be  rein- 
stated, he  will  proceed  to  pass  on  tbe  ques- 
tions raised  in  the  record. 

[2]  In  the  first  place,  we  do  not  think 
there  was  any  &ciot  in  overruling  the  nx>l:ioB 
to  quash  the  indictment  Ihe  defeadant,  as 
Itlalntiff,  brought  suit  in  the  cirU  district 
court  of  I>aUas  county  for  a  divorce  from 
bis  wife,  Mrs.  Jessie  Lelrd,  alleging  that,  at 
the  time  of  the  institution  of  the  suit,  be  had 
been  a  resident  oC  Texas  for  12  months.  In 
the  indictnient  in  this  case  this  la  alleged 
to  be  false  and  untrue,  and  appellant  seeming- 
ly contends  that  tt  he  bad  not  been  in  fact 
a  resident  of  Texas  12  monOia^  the  district 
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conrt  of  DallBB  county  would  hare  no  Juris- 
diction of  the  cause  of  action,  and  therefore 
if  he  swore  falsely  In  such  a  suit,  no  lndict> 
ment  for  perjury  would  He.  The  petition 
was  Introduced  in  evidence,  in  which  it  la 
alleged — 

"that  plaintUE  is  a  resident  of  DallaB,  Dallas 
coanty,  Tex.,  and  haa  been  for  more  than  12 
months  next  preceding:  the  filing  of  the  petition." 

If  the  defendant,  Mrs.  Jessie  Laird,  had 
appeared  in  that  cause  and  filed  a  plea  to  the 
jurisdiction  of  the  court  and  in  abatement  of 
the  suit,  alle^ng  that  appellant,  plaintiff  In 
that  canse,  had  not  been  a  resident  of  this 
state  for  12  months,  the  court  would  have 
had  jurisdiction  to  hear  and  determine  that 
question  and  if  appellant  on  tbo  hearing  of 
that  plea  had  been  sworn  and  testified  he 
bad  been  a  resident  of  Texas  for  12  months, 
yet  upon  hearing  the  other  testimony  the 
court  had  found  bis  testimony  false  and  dis- 
missed the  suit  for  want  of  Jurisdiction  to 
hear  the  cause,  an  indictment  for  perjury 
would  lie,  because  the  testimony  was  given  in 
the  course  of  a  judicial  proceeding  in  a  court 
which  had  jurisdiction  to  hear  and  determine 
that  question.    And  inasmuch  as  Mrs.  I^aird 
did  not  appear,  and  in  order  to  get  the  conrt 
to  hear  and  entertain  the  suit  and  grant  him 
a  divorce,  if  appellant  testified  he  had  been 
a  resident  of  Texas  for  12  months  in  order  to 
obtain  a  decree  of  divorce  from  hla  wife,  and 
such  testimony  was  in  fact  untrue,  an  indict- 
ment for  i>erjury  based  thereon  will  lie,  and 
the  court  did  not  err  in  so  holding.    Cordway 
v.  State,  25  Tex.  App.  405,  8  S.  W.  670;  An- 
dtfson  V.  State,  24  Tex.  App.  706,  7  S.  W.  40; 
Hlggenbotham  v.  State,  24  Tex.  App.  605,  6  S. 
W.  201 ;   Waddle  v.  State,  73  Tex.  Or.  K.  501, 
165  S.  W.  591 ;  EJtheridge  v.  State,  17S  S.  W. 
1031.     And  it  has  been  held  that  as8ignm«it 
of  immaterial  matter.  In  connection  with  ma- 
terial matter,  does  not  vitiate  the  indictment 
Dorrs  V.  State,  40  S.  W.  811;   JeflTerson  v. 
State,  49  S.  W.  88. 

[3]  But  the  next  question  presented  Is  one 
of  more  difficulty.  Appellant  contends  that, 
even  though  perjury  could  tie  assigned  on  his 
testimony  g;iven  on  the  divorce  ttlal,  the 
ludgment  and  decree  of  divorce  entered 
Jierein  is  absolutely  void,  and,  if  void,  the 
(voman  from  whom  he  was  adjudged  a  di- 
vorce in  that  decree  is  his  legal  wife,  and  she 
aujnot  therefore  be  used  as  a  witness  against 
lim.  Appellant,  according  to  this  record, 
■a  me  to  Tiezas  from  New  Yoric  in  December, 
.913.  leaving  a  wife  and  child  in  New  York.- 
:n  September,  1914,  following  he  filed  a  suit 
or  divorce  in  the  Sixty-Eighth  district  court 
tf  Dallas  coun^,  Tex.,  alleging  that  he  had 
leen  a  resident  of  Texas  for  12  months,  and 
oafclng  allegations  In  respect  to  hia  wife. 
n  the  petition  he  alleged  he  did  not  loiow 
be  address  of  his  wife,  and  she  was  cited  by 
mblicatlon.  When  the  case  came  on  to  be 
leard.  Judge  Whltehurst  testifies  appellant 
o<yk  the  stand  as  a  witness  and  testified  he 
lad  been  a  resident  of  Texas  for  12  months 
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immediately  preceding  the  filing  ot  the  peti- 
tion for  divorce,  and  teetlfled  to  the  truth  of 
the  allegations  upon  which  he  sought  a  di- 
vorce. Judge  Whltehurst,  on  the  testimony 
of  api)ellant,  granted  the  divorce,  and  a  de- 
cree was  entered,  granting  him  an  absolute 
divorce  from  Mrs,  Jessie  Laird,  the  decree 
reading: 

"A  jury  being  waived,  the  court,  having  heard 
the  pleadines  and  the  evidence  and  the  argu- 
ment of  counsel,  is  of  the  opinion  that  the  ma- 
terial allegations  in  plaintiS's.  petition  are 
true.  It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  bonds  of  matrimony 
heretofore  existing  between  said  plaiatiff,  Jessie 
Laird,  and  defendant  W.  H.  Laird,  be,  and  the 
8r.me  are  hereby,  aaaolled  and  dissolved,  and 
that  each  party  hereto  is  hereby  restored  to  the 
status  of  single  persons." 

Appellant's  contention  is  that,  although  he 
may  have  brought  this  suit,  testified  as  stat- 
ed above,  and  obtained  to  be  decreed  and  en- 
tered this  decree  of  divorce,  as  he  had  not 
teen  in  Texas  12  months,  the  decree  is  a  nul- 
lity and  void,  and  therefore  Mrs.  Jessie  Laird 
was  not,  and  is  not,  a  competent  witness 
against  him.  One  must  bear  in  mind,  in 
passing  on  this  question,  that  there  Is  nothing 
in  the  record  of  the  proceedings  in  the  Siity- 
Eighth  district  court  whldi  would  render  the 
judgment  void,  or  tend  to  show  that  he  had 
not  been  a  resident  of  Texas  for  12  months. 
On  the  face  of  the  pleadings  and  by  the  en- 
tire record  made  in  that  case,  the  jurisdiction 
of  the  district  court  Is  shown,  and  the  regu- 
larity of  its  decree.  It  the  decree  is  either 
void  or  voidable,  it  must  be  shown  by  evi- 
dence aliunde  the  record,  liow  so  long  .as 
this  record  stands  and  no  suit  is  brought  to 
set  it  aside,  can  it  be  collaterally  attacked, 
and  especially  can  it  thus  be  attacked  by  the 
person  who  caused  and  at  whose  Instance  it 
was  entered?  Upon  the  decision  of  this  ques- 
tion rests  the  question  of  whether  or  not  Mrs. 
Jessie  Laird  was  a  competent  witness  against 
appellant  If  she  was  not  a  competent  wit- 
ness the  case  must  be  reversed,  because  she 
gave  very  material  testimony  to  show  the 
falsity  of  the  testimony  said  to  have  been 
given  by  appellant  on  the  trial  of  the  divorce 
salt  Now,  the  evld«ice,  and  all  the  evi- 
dence, shows  that  appellant  brought  the  di- 
vorce suit  and  procured  that  judgment  of  di- 
vorce to  be  entered.  Under  the  Constitution 
and  laws  of  this  state,  the  district  court  of 
the  Sixty-Eighth  district  had  jurisdiction  of 
the  subject-matter  of  the  suit — the  granting 
of  divorces.  Const  art  5,  i  8.  Having  ju- 
risdiction of  the  subject-matter,  the  appellant 
in  his  petition  alleged  a  state  of  case  which 
invoked  that  Jurisdiction,  and  on  the  record 
as  made  in  that  court  the  decree  la  valid  and 
binding  on  all  the  world,  and  especially  bind- 
ing on  appellant  In  the  case  of  Martin  et 
al.  V.  Robinson,  67  Tex.  876,  3  S.  W.  650, 
Judge  Stayt(«,  speaking  for  the  Supreme 
Court,  says: 

"Such  a  court  must  determine  whether  the 
facts  exist  which  make  it  lawful  for  administra- 
tion to  he  granted,    *    •    •    and  if  in  this  re- 
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spect,  having  power  to  make  the  inquiry,  it 
comes  to  an  erroneous  conclusion,  its  decree, 
founded  on  such  conclusions,  is  voidable,  but  not 
void"  (citing  Lynch  v.  Baxter,  4  Tex.  431,  51 
Am.  Dec.  735;  Burdett  v.  Sllsbee,  16  Tex.  604; 
Giddings  v.  Steele,  28  Tex.  732,  91  Am.  Dec. 
886). 

So  In  this  case,  when  appellant's  petition 
in  the  district  court,  he  being  plaintiff  in  the 
action  for  divorce,  came  on  to  be  heard,  he 
having  dted  his  wUe  by  pablication,  the 
court,  In  accordance  with  the  provisions  of 
law,  appointed  an  attorney  to  represent  the 
defendant,  the  absent  wife.  This  attorney 
filed' a  general  denial,  whidi  put  idalntiff  to 
Irtrlct  proot  of  his  allegations.  After  this 
evidence  the  court  may  have  erred  In  the 
conclusion  he  came  to,  yet  under  the  evidence 
offered  the  court  came  to  the  conclusion  that 
plaintiff  had  been  a  resident  of  Texas  for  12 
months,  and  sudi  Judgment  cannot  be  col- 
laterally attacked,  but  the  only  way  to  nullir 
ty  it  Is  to  bring  a  direct  suit  for  that  pur- 
pose. As  said  by  our  Supreme  Court  in 
Crawford  v.  McD<»ald,  88  Tex.  631,  83  S.  W. 
326: 

"The  general  rule  is  well  established  that  a 
judgment,  rendered  by  a  court  even  of  general 
jurisdiction  is  void  if  it  had,  at  the  time  of  the 
rendition  of  the  judgment,  no  jurisdiction  of  the 
iwrson  of  the  defendant  or  the  subject-mfltter 
of  the  litigation.  This  principle  Is  self-evident, 
because  until  the  court  acquires  jurisdiction  it 
has  no  power  to  proceed  to  invesd^te  and  de- 
termine private  rights.  Logically  it  can  make 
no  difference  as  to  the  validity  of  the  judgment 
whether  the  lack  of  jurisdicbon  of  the  person 
or  the  subject-matter  appears  from  the  nice  of 
the  record,  or  is  made  to  appear  by  evidence 
aliunde.  For  if,  for  instance,  no  service  was 
had  upon  the  defendant,  he  not  appearing  in  the 
case,  the  court,  having  no  jurisdiction  whatever 
over  his  person,  is  absolutely  without  power  to 
bind  him  by  an  adjudication  that  be  had  been 
in  fact  duly  served;  and  logically  this  want  of 
power  is  the  same  whether  the  lack  of  jurisdic- 
tion appears  on  the  &ice  of  the  record  or  not. 
There  is,  however,  another  rule  of  law  equally 
well  settled  upon  principles  of  public  policy, 
which  precludes  inquiry  by  evidence  aUunde 
the  record,  in  a  collateral  attack  upon  a  judg- 
ment of  a  domestic  court  of  general  jurisdiction, 
regular  on  its  face,  into  any  £act  which  the  court 
rendering  such  judgment  must  have  passed  upon 
in  proceeding  to  its  rendition.  Therefore  it  is 
well  settled  that  where  a  personal  judgment  has 
been  rendered  against  a  defendant  by  a  domestic 
court  of  general  jurisdiction,  and  under  the 
same  his  property  nas  been  seized  and  sold,  he 
will  not,  in  a  contest  over  the  title  to  the  prop- 
erty, be  allowed,  to  show,  by  evidence  dehors 
the  record,  that  the  judgment  was  roidered 
without  any  service  whatever  upon  him.  Log- 
ically the  judgment  is  in  fact  void,  but  on 
grounds  of  public  policy  the  courts,  in  order  to 
protect  property  rights,  apply  the  rule  afore- 
said, which  i»'ecludes  inquiry  into  facts  dehors 
the  record  for  the  purpose  of  showing  the  in- 
validity of  the  judgment;  and  therefore  for  all 
practical  purposes,  in  such  collateral  attack, 
the  judgment  is  held  valid.  This  rule  is  analo- 
gous to,  and  probably  as  important  as,  the  rule 
forbidding  the  introdtiction  of  verbal  testimony 
to  vary  or  contradict  the  terms  of  a  written 
contract,  except  in  a  proceeding  instituted  for 
the  purpose  of  correcting,  reforming,  or  an- 
nulling the  same.  These  principles  have  long 
been  acted  upon  by  this  court,  as  applicable 
to  judgments  of  the  district,  probate,  and  jus- 
tice courts,  and  have  become  settled  rules  of 
property  in  this  state.    Murchison  v.  White,  64 


Tex.  78;  Williams  v.  Ball,  52  Tex.  606  (36 
Am.  Rep.  780);  Brown  v.  Christie,  27  Tex. 
73  (84  Am.  Dec.  607) ;  Heck  &  Baker  v.  Mar- 
tin. 75  Tex.  46»  (13  S.  W.  51,  16  Am.  St.  B«>. 
915);  Fowler  v.  Simpson,  79  Tex.  611  (15  S. 
W.  682,  23  Am.  St  Rep,  370);  Martin  v. 
Bums,  Walker  &  Co.,  80  Tex.  677  (16  S.  W. 
1072) :  Hardy  v.  Beaty,  84  Tex.  562  (19  8. 
W.  778,  31  Am.  St.  Rep.  80).  Whether  an  ex- 
ception has  been  ingrafted  upon  this  rale  by 
the  decision  of  the  Supreme  Court  of  tm 
United  States  in  Pennoyer  v.  Neff,  96  U.  S. 
714  (24  L.  Ed.  565),  and,  if  so,  what  is  the  ef- 
fect thereof,  is  foreign  to  this  discussion.  Mar- 
tin V.  Bums  et  al.,  80  Tex.  676  (16  S.  W.  10721; 
Hardy  v.  Beaty,  84  Tex.  564  (19  S.  W.  778, 
31  Am.  St.  Rep.  80). 

"Since  the  rule  of  public  policy  above  re- 
ferred to  precludes,  inquiry  in  a  collateral  at- 
tack into  even  a  jurisdictional  fact,  when  the 
evidence  thereof  does  not  appear  from  the  face 
of  the  record,  it  must  follow,  for  stronger  rea- 
sons, that  the  judgment  in  this  case,  affirming 
the  sale,  cannot  be  attacked  collaterally  by  evi- 
dence dehors  the  record,  to  the  effect  that  the 
sale  was  not  in  fact  made  at  the  place  requited 
by  law.  The  court,  in  confirming  the  sale,  will 
be  conclusively  presumed,  in  this  collateral  at- 
tack, to  have  investigated  and  determiDed  cor- 
rectly that  the  sale  was  made  at  the  propo- 
place,  and  no  evidence  aliunde  to  the  contraiy 
will  be  4>ermitted  to  impeach  the  correctness  of 
the  judgment  The  only  relief,  if  any,  per- 
mitted by  the  rules  of  law  against  an  improper 
determination  of  such  question  by  the  court 
in  rendering  such  judgment  of  confirmation  is 
to  be  found  in  a  direct  attack  upon  the  judg- 
ment, where  the  court  has  full  power  to  adjust 
the  equities  of  the  parties  litigant  We  are 
therefore  of  the  opinion  that  this  judgment  ca«- 
not  be  attacked  by  the  evidence  dehors  the  rec- 
ord of  the  probate  court  that  the  sale  was  not 
made  at  the  courthouse  door  of  Grayson  county. 
Brown  v.  Christie,  27  T^  73  (84  Am.  Dec. 
607)." 

But  were  the  ahove  not  the  general  mle. 
our  Supreme  Court  has  settled  the  question 
that  appellant,  having  instituted  the  civil 
suit,  and  prosecuted  It  to  judgment,  cannot 
collaterally  attack  It  In  Heffron  ▼.  Oinning- 
ham,  76  Tex.  313,  13  S.  W.  259,  it  was  held: 

"One  in  whose  favor  a  judgment  is  rendered 
in  a  suit  brought  in  his  name  by  counsel  employ- 
ed by  him  to  sue  cannot  be  heard,  in  a  CQUait- 
eral  proceeding,  to  attack  the  jurisdiction  of  the 
court,  so  long  as  he  resorts  to  no  means  to  coi^ 
rect  or  annul  the  judgment." 

This  is  not  only  the  rule  In  this  state,  bat 
Oyc.  voL  23,  page  1067,  says: 

"The  rule  forbidding  the  collateral  impeach- 
ment of  judgments  applies  to  all  persons  who 
were  parties  to  the  action  in  which  the  judg- 
ment was  rendered"  (citing  cases  from  many 
different  states). 

In  Cent.  Digest,  vol.  30,  under  title.  Judg- 
ments, f  931,  is  cited  a  list  of  antboriUes 
which  hold  that  a  collateral  attack  on  a  judg- 
ment for  want  of  Jurisdiction  of  a  part? 
thereto,  whldi  must  be  shown  by  facts  out- 
side the  record,  can  only  be  made  by  one  not 
a  party  to  the  judgment  Thompson  v.  Mo- 
Corkle,  136  Ind.  484,  34  N.  Bi  813,  36  X.  E. 
211,  43  Am.  St.  Rep.  334;  Valentine  v.  Mc- 
Grath,  52  Miss.  112 ;  Hess  v.  Smith,  16  Ml5>.- 
Rep.  55,  37  N.  T.  Supp.  635 ;  People's  Bant  of 
Springfield  v.  Williams  (Tenn.)  36  S.  W.  9«CV 
and  cases  cited. 

It  Is  thus  seen  that  the  rule  of  law  Is  that, 
if  the  court  rendering  the  Judgment  has  to- 
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rtsdlctlon  of  the  snltject-aiatter,  and  the 
record  as  made  would  show  that  Its  jurisdlc- 
tl<xi  had  been  properly  Invoked,  the  judgment 
is  not  To4d,  but  voidable  only,  and  cannot 
be  collaterally  attacked  by  the  person  secur- 
ing the  Judgment  to  be  entered,  but  must  be 
set  aside  by  direct  proceedings,  df  it  is  to  be 
avoided.  And,  as  in  this  case  appellant  had 
procured  a  decree  of  divorce  to  be  entered  in 
a  court  liavlng  Jurisdiction  of  divorce  pro- 
ceedings, aimulling  the  bonds  of  matrimony 
existing  between  him  and  Mrs.  Jessie  Laird, 
be  cannot  collaterally  attack  that  Judgment, 
and,  as  the  divorced  wife  is  pennltted,  un- 
der our  law,  to  testify,  the  court  did  not  err 
in  permitting  her  to  do  so. 

The  only  other  question  presented  in  the 
brief  is  one  of  some  difficulty  to  the  writer. 
The  petition  filed  by  appellant  to  obtain  the 
divorce  and  the  answer  of  the  attorney  ap- 
pointed by  the  court  to  r^reseut  the  absent 
defetidant,  whose  residence  was  alleged  to  be 
unknown,  and  who  was  cited  by  publication, 
and  the  Judgmesit  decreeing  a  divorce,  were 
properly  admitted  in  evidence,  and  the  ad- 
missibility of  this  testimony  is  not  contested 
by  aiv>ellant,  hut  he  contends  the  court  erred 
in  not  limiting  the  purpose  for  which  the 
Jury  might  consider  such  testimony.  The 
general  rule  is  aa  contended  by  appellant- 
He  says: 

"On  the  trial  of  the  defendant  herein  the  state 
introduced  in  evidence  the  original  petition  for 
divorce  filed  in  the  district  court  for  the  Sixty- 
Eigttth  judicial  district  of  Texas  in  the  case  of 
W.  H.  Laird  v.  Jessie  Laird,  No.  18000C,  and 
also  introduced   in  evidence   the  jadnnent  en- 
tered in  said  cause  as  of  March  1,  1916.    Said 
petition  and  said  judgment  were  competent  and 
admissible  to  show  inducement  in  the  matter  as- 
signed as  perjury,  and  for  the  purpose  of  show- 
ing that  a  trial  was  had  in  the  district  court 
for  the  Sixty-Eighth  judicial  district  of  Texas  of 
matters  over  which  said  court  had  jurisdiction, 
and  for  the  purpose  of  showing  the  materiality 
of  the  particular  matters  assigned  as  perjuror  in 
this  case.    While  said  testimony  was  admissible 
for  the  purposes  stated,  it  is  well  settled,  by  an 
unbroken  hne  of  decisions  in  this  state,  that 
the  court  in  its  charge  must  limit  and  restrict 
the  purpose  or  purposes  for  which  same  can  be 
considered  by  the  jury  in  arriving  at  their  ver- 
dict.    'Wherever  extraneous  matter  is  admitted 
in  evidence  for  a  specific  purpose  incidental  to, 
but  which  is  not  admissible  directly  to  prove, 
tlie  main  issue,  and  which  might  be  taken,  if 
not  explained,  to  exercise  a  wrong  and  undue  or 
improi)er  influence  on  the  jury  as  injurious  and 
prejudicial  to  the  rights  of  the  party,  then  it  be- 
comes  the  imperative  duty  of  the  court  to  so 
limit  and  restrict  it  as  that  such  unwarranted 
results  cannot  ensue;    and  a  failure  to  do  so 
will  be  radical  and  reversible.'    'In  perjury,  the 
judgment  and  record  of  the  trial  in  which  the 
perjury  was  committed  are  legitimate  as  evi- 
dence   by   way   of  inducement,   though   not  to 
prove  the  perjury,  and  it  is  error  for  the  charge 
not  to  Umit  and  restrict  said  evidence'  (citing 
Davidson  v.  State,  22  Tex.  App.  372,  3  S.  W. 
667 ;    Washington  v.  State,  23  Tex.  App.  336,  5 
S.  W.  119:   Maines  v.  State,  23  Tex.  App.  568, 
5  S.  W.  123 ;   Littlefield  v.  State,  24  Tex.  App. 
167,  5  S.  W.  650;    Iliggenbotham  v.  State,  24 
Tex.  App.  505,  6  S.  W.  201 ;   Kitchen  v.  State, 
•26  Tex.  App.  165,  9  .S.  W.  461;  Foster  y.  State, 
32  Tex.  Or.  R.  39,  22  S.  W.  21 ;  Estill  v.  State, 
38  Tex.  Or.  K.  255,  42  S.  W.  305)." 


The  writer  thinks  these  cases  correctly  an- 
nounce the  law  In  holding  that  when  the  rec- 
ord of  the  proceedings  in  the  case  in  which 
It  is  contended  the  perjury  was  committed  is 
introduced,  such  evidence  must  be  limited,  as 
contended  by  appellant,  when  that  is  the 
only  purpose  for  which  su<di  testimony  is 
legitimately  admissible. 

But  appellant,  by  objecting  to  Mrs.  Laird 
testifying  when  called  as  a  witness,  rendered 
the  testimony  admissible  for  another  pur- 
pose. It  became  compulsory  on  the  state  to 
show  that  a  decree  of  divorce  bad  bem 
granted,,  and  under  said  decree  she  waa  no 
longer  the  wife  of  appellant,  and  when  he 
sought  to  collaterally  attack  this  decree  as 
being  void,  on  the  ground  that  the  court  had 
no  jurisdiction  It  became  conq>ulsory  on  the 
state  to  show  that  the  decree  was  entered  in 
a  court  having  Jurisdiction  to  grant  divorces 
at  the  instance  and  request  of  appellant,  and 
the  record  in  that  cause  became  admissible 
for  that  purpose,  as  well  as  a  matter  of  in- 
ducement, and  to  show  the  materiality  of  the 
alleged  false  testimony.  Appellant,  by  ob- 
jecting to  Mrs.  Laird  testifying,  Compelled 
the  state  to  procure  and  Introduce  this  tes- 
timony to  render  her  a  competent  witness, 
and  he  cannot  be  heard  to  complain  that  such 
testlmcmy  was  only  admissible  as  a  matter 
of  inducement.  He  by  his  objection  had 
rendered  it  admissible  for  another  and  differ- 
ent purpose,  and  compelled  Its  introduction 
to  render  a  witness  a  competent  witness,  and 
this,  perhaps,  is  the  reason  the  trial  court 
did  not  in  his  charge  seek  to  limit  the  testi- 
mony. 

However,  appellant  contends  that  the  testi- 
mony was  of  such  a  nature  that  it  could  be 
used  by  the  Jury  In  establishing  his  guilt, 
and  it  was  not  admissible  for  that  purpose. 
Appellant  is  correct  in  his  contention  that 
the  petition  and  judgment  were  not  admissi- 
ble on  the  issue  of  his  guilt  of  the  charge  of 
perjury;  but  would  or  could  it  have  an  un- 
due influence  In  establishing  appellant's  guilt? 
The  petition  was  an  ordinary  petition  for  di- 
vorce, in  which  it  alleged  appellant's  resi- 
dence ;  that  the  residence  of  Mrs.  Laird  was 
unknown,  and,  among  other  grounds,  alleged 
that  Mrs.  Laird  was  an  Immoral  woman, 
and  had  l^een  guilty  of  immoral  conduct 
The  charge  of  perjury  is  based  on  the  allega- 
tion that  appellant  on  the  trial  of  the  di- 
vorce suit  testified  to  the  truth  of  such  al- 
legations, and  that  the  testimony  so  given  by 
him  was  false,  and  known  by  him  to  be  un- 
true when  he  so  testified.  The  petition  nor 
the  Judgment  could  and  would  have  no  bear- 
ing in  proving  the  falsity  of  such  testimony. 
In  fact,  if  such  testimony  had  any  bearing  on 
that  issue,  which  we  doubt,  its  tendency 
would  be  to  show  that  such  testimony  was  in 
fact  true,  because  the  court  had  so  found  in 
the  divorce  suit,  and  adjudged  a  divorce  on 
those  grounds.  So  on  that  issue  the  falsity 
<ft  his  testimony  could  not  have  any  bearing 
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to  the  hurt  of  appellant,  but  would  rather 
have  been  helpful. 

On  another  Issue  in  the  case,  however,  we 
cannot  say  such  testimony  would  have  no 
tendency  to  establish  its  truth.  The  indict- 
ment alleged  that  on  the  trial  of  the  divorce 
suit  appellant  had  testified: 

"(1)  On  September  11,  1914,  I  did  not  know 
the  address  or  whereabouts  of  the  defendant, 
Mrs.  Jessie  Laird.  (2)  On  March  1,  1915,  I 
did  not  know  the  address  or  whereabouts  of  the 
defendant  Mrs.  Jessie  Laird.  (3)  On  September 
11,  1914,  I  had  been  a  resident  of  the  state  of 
Texas  for  12  months  next  preceding  the  filing 
of  my  suit  for  divorce.  (4)  On  September  11, 
1914,  I  had  t>een  an  actual  bona  fide  inhabitant 
of  the  state  of  Texas  for  12  months  next  pre- 
ceding thereto.  (5)  From  the  11th  of  Septem- 
ber, 1913,  to  December  1,  1913,  I  was  not  an  in- 
habitant or.  resident  of  the  state  of  New  York. 
(6)  On  or  about  September  1,  1913,  I  came  to 
Texas  accompanied  by  my  wife,  Mrs.  Jessie 
Laird,  who  lived  with  me  m  Texas  until  on  or 
about  December  1,  1913,  at  which  time  she,  the 
said  Mrs.  Jessie  Laird,  left  me  at  San  Marcos, 
Tex.,  and  left  with  another  man  for  parts  un- 
known to  me."  "(10)  Mrs.  Jessie  Laird  was  un- 
faithful to  me,  and  associated  with  immoral 
people^" 

It  was  Incumbent  upon  the  state  to  prove: 
First,  that  appellant  had  so  testified  in  the 
trial  of  the  divorce  case;  and,  second,  that 
said  testimony  was  false,  and  known  by  ap- 
pellant to  be  untrue  when  he  so  testified. 
As  before  said,  on  the  second  of  these  issues, 
the  falsity  of  such  testimony,  the  petition 
and  Judgment,  could  and  would  have  no  bear- 
ing to  the  detriment  of  appellant,  but  on  the 
first  of  these  Issues,  that  he  had  so  testified, 
the  petition  and  decree  might,  and  probably 
would,  have  some  tendency  to  prove  that  he 
bad  so  testified.  When  appellant  pleaded  not 
guilty  to  the  charge  of  perjury,  before  he 
could  be  adjudged  guilty,  the  state  was  re- 
quired to  prove  beyond  a  reasonable  doubt, 
both  that  appellant  had  so  testified,  and  that 
such  testimony  was  false,  and  as  the  petition 
and  Judgment  could  and  might  Iiave  some 
tendency  to  prove  that  appellant  had  so  tes- 
tified, or  might  be  so  construed  by  the  Jury, 
the  court  in  his  charge  should  have  instruct- 
ed the  Jury  that  such  testimony  could  not 
be  considered  by  the  Jury  in  passing  on  the 
guilt  of  appellant  on  the  charge  of  perjury. 

Having  said  that  much,  we  come  now  to 
consider  whether  or  not  a  failure  to  so  in- 
struct the  Jury  requires  a  reversal  of  the 
case  at  our  iiands.  If  it  could  have  worked 
any  injury  to  appellant,  we  should  not  hes- 
itate to  reverse  the  case,  and  upon  this  is- 
sue the  writer  has  hesitated  and  been  slow  to 
arrive  at  a  conclusion.  Had  the  appellant 
on  the  trial  of  the  perjury  case  offered  any 
testimony  that  he  had  not  so  testified  In  the 
trial  of  the  divorce  case,  the  writer  would 
not  agree  to  an  a£Srmance  of  this  case,  be- 
cause the  petition  and  Judgment  In  that  case 
might  have  had  some  tendency  to  prove  that 
he  had  so  testified.  But  inasmuch  as  appel- 
lant offered  no  testimony  that  he  did  not 
so  testify,  and  the  testimony  and  all  the  tes- 
timony Introduced  on  that  issue  in  the  per- 


jury trial  was  that  appellant  bad  so  testified 
in  the  divorce  suit,  the  Jury,  without  the  in- 
troduction of  the  petition  and  Judgment 
would  not  have  been  authorized  to  find  that 
he  had  not  so  testified,  or  have  grounds,  un- 
der the  evidence  on  Hie  perjury  trial,  for  a 
reasonable  doubt  that  he  had  so  testified. 
Under  sudi  circumstances  we  have  come  to 
the  conclusion  that,  in  the  absence  of  any  tes- 
timony he  had  not  so  testified,  we,  nnder  the 
decisions  of  this  court,  are  not  justified  in 
reversing  the  case  because  the  court  failed 
to  limit  such  testimony.  The  testimony  was 
admissible,  as  admitted  by  appellant,  on 
some  issues  In  the  case,  and  as  to  the  Issue 
on  which  he  claims  it  should  not  have  been 
considered  by  the  Jury,  appellant  offers  no 
testimony,  whUe  the  state  offered  testimony 
upon  which  the  Jury  could  not  have  found 
otherwise,  if  the  petition  and  decree  had  not 
been  Introduced  In  evidence.  Trent  v.  State, 
31  Tex.  Cr.  R.  251,  20  S.  W.  647;  ElUott  v. 
State,  39  Tex.  Cr.  B.  242,  45  8.  W.  711; 
Marsden  v.  State^  59  Tex.  Cr.  B.  38,  126  & 
W.  1160;  FltzpatrK*  v.  State,  87  Tex.  Cr. 
R.  20,  S8  S.  W.  806.  In  the  case  <a  FrenkUn 
V.  State,  38  Tex.  Cr.  R.  348,  43  S.  W.  85.  the 
court  held  that  If  the  record  introduced 
would  not  tend  to  show  the  Salsity  of  the  tes- 
timony alleged  to  have  been  given.  It  was  not 
error  to  fall  to  limit  the  testimony. 

In  this  case,  after  a  careful  review  of  the  de- 
cisions of  this  court,  we  have  arrived  at  the 
conclusion  as  the  petition  and  Judgment  were 
admissible,  not  only  for  the  purposes  of  show- 
ing Inducement  and  materiality  of  the  testi- 
mony alleged  to  be  false,  but  were  also  ad- 
niisslble  for  another  purpose,  to  show  Vx 
competency  of  the  witness,  Mrs.  Laird,  and 
as  said  testimony  wonld  and  could  have  no 
bearing  on  whether  the  alleged  testimony.  If 
given,  was  false,  and  from  the  further  fact 
that  the  testimony  and  all  the  testimony  ad- 
duced on  the  trial  of  this  case  shows  that 
appellant  did  testify  as  alleged  in  the  divorce 
suit,  no  such  error  is  presented  by  the  fail- 
ure of  the  court  to  limit  the  purposes  for 
which  the  petition  and  Judgment  wer«  admit- 
ted as  to  authorize  a  reversal  of  the  Judg- 
ment 

In  my  opinion  the  case  should  be  reinstat- 
ed and  afilrmed. 

DAVIDSON,  3.  I  agree  to  the  reinstate- 
ment of  the  appeal,  but  do  not  agree  to  the 
affirmance.  The  Judgment  ought  to  be  re- 
versed.   I  may  write  later. 

PRENDERQAST,  P.  J.,  dissents  from  the 
reinstatement,  but  concurs  in  the  affirmance. 

PRENDERQAST,  P.  J.  The  opholon  dis- 
missing this  cause  was  correct,  and  was 
agreed  to  expressly  by  both  my  Associates 
before  It  was  handed  down,  though  Judge 
DAVIDSON  was  absent  the  day  it  was  liand- 
ed  down.    But,  as  It  is  merely  a  matt^  of 
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practice  tor  the  flret  time  establlabed,  tlioiigh 
wrong,  I  will  not  farther  discuss  it    . 

In  my  opinion  the  petition  in  tb«  divorce 
caae  was  admissible  in  this,'  as  an  admission 
or  statement  by  appellant,  jnst  as  any  otheor 
admission  or  statement  by  bim  would  hare 
been,  and  the  court  did  not  err  In  not  limtt- 
lug,  as  It  l8  claimed  by  appellant  It  should 
have  been.  Judge  HARPER'S  opinion  other- 
wise Is  correct,  and  unquestionably  the  law 
of  and  applicable  to  this  case. 

Tbe  authorities  and  principles  dted  by 
Judge  DAVIDSON  in  his  dissenting  opinion 
are  wholly  taappUcable  to  this  cas6  and  Use 
questions  decided  therein. 

DAVIDSON,  J.  (dissenting).  I  do  not  pur- 
pose to  discuss  the  question  of  reinstatement, 
but  wish  to  say  that  I  agree  with  the  con- 
clusion reached  by  Judge  HAKPEH  that  the 
dismissal  was  enor.  I  deem  it  unnecessary 
to  give  my  own  views  in  regard  to  the  rea- 
sons.   His  conclusion  Is  correct. 

I  am  persuaded  that  this  judgment  ought 
to  hare  been  reversed.    Making  a  brief  state- 
ment,  tbe    record  discloses    that   appellant 
caiue  to  Texas  from  New  York,  leaving;  there 
on  tbe  11th  day  of  December.   On  the  11th  of 
tbe  foUowlBg  September  he  filed  his  petition 
for  divorce  in  one  of  the  district  courts  of 
Dallas  county,  being  in  Tdxas  only  9  months. 
This  case  was  one  of  perjury,  based  upon 
appellant's  testimony  in  that  case,  in  which 
be  stated  that  he  had  been  a  bona  fide  resi- 
dent of  Texas  for  the  required  12  months, 
and  in  tbe  county  of  Dallas  for  the  requisite 
6  months.    A  divorce  judgment  was  there- 
upon entered.     It  seems,  further,  that  the 
wife  bad  not  been  in  Texas,  but  was  a  resi- 
dent of  New  Tork  at  the  time  the  petition 
for  divorce   was  filed.     She   was  dted,  it 
seems,  by  pubHcatton.    Article  4632,  Berlsed 
Statutes  1911,  as  amended  by  Acts  Leg.  191S,  p. 
183.  I  1  (Vmion's  Sayles'  Ann.  Civ.  St  1914, 
art.  4632),  provides  that  no  divorce  shall  be 
granted  in  this  state  unless  the  party  is  a 
bona  fide  resident  of  ttats  state,  Eind  has  been 
for  12   mon^s  prior  to  instituting  divorce 
proceeding,  and  of  the  county  In  which  tbe 
suit  is  filed  for  6  months  prior  to  filing  tbe 
suit.     So  far  as  the  writer  has  been  able  to 
ascertain,  a  Judgment  of  dlvmrce  obtained  in 
this  state  is  a  nullity,   and  therefore  void 
trithout  the  necessary  residence.     I  do  not 
purpose  to  discuss  the  case  cited  by  Judge 
EIAKPER  wherein  the  Judgment  was  had  in 
1  probate  court,  and  under  which  subsequent- 
ly a  sale  of  property  occurred  and  that  prop- 
erty   became   inv<rived   in    litigation.     The 
x>art   beld  the  probate  Judgment  could  not 
te  attacked  In  collateral,  proceedings  under 
lie  facta  stated  In  that  case.   Those  interest- 
id  in   reading  the  opinion  he  cites  may  do 
lo,   but   it  has  no  application  to  this  case, 
IS  will  be  evidenced  by  its  perusal.    It  has 
>een  always  regarded  an  essential  difference 
•etween   the  Judgments  of  those  courts  of 
ompet«it  JurlfldlctlaD  which  in  some  way  I 
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Improperly  act  and  those  courts  which  have 
no  Jurlfidtttlon.  Such  Judgments  are  placed 
on  different  footings.  I  do  not  purpose  now 
to  discuss  that  question. 

It  Is  the  law  that  wherever  a  Citizen  of 
one  state  seeks  to  secure  a^dlvorce  in  another 
state,  he  must  become  a  bona  fide  resident  of 
the  state  in  which  he  seeks  the  divorce  for 
the  length  of  time  and  under  the  circumstanc- 
es provided  by  the  statutes  of  that  state,  and 
until  this  has  been  done  no  divorce  proceed- 
ings can  be  instituted,  and  if  Instituted  and 
Judgment  Is  obtained,  It  is  «  nullity.  I  will 
dte  sonfte  of  the  ant^pritieB' along  this  line: 
9  Am.  A  Bng.  Bncy.  of  L&w,  p.  784,  and  for 
eases  collated  see  note  2.  I  also  refer  to  9 
Am.  &  Eng.  Bncy.  of  Law,  pp.  741,  742,  and 
notes  for  collated  authorities.  I  also  refer 
to  7  Standard  Encyclopedia  and  Procedure, 
pp.  739,  740,  as  to  what  it  Ukes  to  constitute 
a  resident  and  citizenship.  I  also  refer  to 
7  Am.  &  Bng.  Pleading  and  Practice,  146, 
as  to  what  it  takes  td  constitute  an  ai^ear- 
ance.  I  also  dte  Ekoery  v.  State,  B7  Tex. 
Cr.  R.  428,  123  S.  W.  133,  136  Am.  St  Rep. 
988;  BfeU  v.  BeU,  181  TJ.  S.  175,  21  Siqk  Ct 
561,  same  case  reported  in  4S  L.  Xld.  805; 
Andrews  v.  Andrews,  188  U.  S.  15,  23  Sup. 
Ct  237,  47  Jj.  Ed.  366;  Streitwolf  v.  Strelt- 
wolf ,  181  U.  S.  179,  21  Sup.  Ct  658,  46  U  Ed. 
807.  In  addition  I  cite  Wilson  v.  State,  27 
Tex.  App.  47,  10  S.  W.  749,  11  Am.  St  Rep. 
180 ;  Lutcher  v.  AUen,  43  Tex.  Civ.  App.  102, 
96  S.  W.  572;  Morgan  v.  Morgan,  1  Tex.  Civ. 
App.  316,  21  a  W.  164;  Chunn  v.  Gray,  61 
Tex.  U4;  Sedus  v.  Burnett  69  Tex.  681; 
Norwood  V.  Cobb,  24  Tex.  664;  2  Black  on 
Judgments,  927;  2  Freeman  on  Judgments, 
580;  State  v.  Fleak,  64  Iowa,  429,  6  N.  W. 
689  ;  Hood  v.  State,  66  Ind.  283,  26  Am.  Rep. 
21;  Davis  v.  Commonwealth,  18  Bu^  (Ky.) 
318 ;  State  v.  Armington,  25  Minn.  29 ;  Fay 
V.  Ry.  Oo.,  196  Mass.  829,  82  N.  B>.  7 ;  'Smith 
V.  Smith,  19  Neb.  706,  28  N.  W.  296 ;  Litowlch 
V.  Utowich,  19  Kan.  451,  27  Am.  Reip.  146; 
Folger  V.  Ins.  Co.,  90  Mass.  267,  96  Am.  Dec. 
747.  These  matters  were  pretty  thoroughly 
inreetigated  and  discussed  In  Emery  v. 'State, 
supra,  in  an  opinion  by  this  court,  and  the 
same  conclusion  reached  there  that  (3>e.  writer 
beUeves  to  be  correct  and  here  maintains. 

It  will  be  observed,  with  reference  to  such 
divorce  matters,  that  they  must  be  governed 
by  state  laws.  The  acts  of  Congress  have 
no  force  and  are  not  applicable — I  mean  as 
applying  to  granting  divorces.  It  may  be 
further  stated  that  the  state  control  of  tiiese 
matters  is  limited  to  citizens.  The  courts  of 
Texas  cannot  grant  a  divorce  to  citizens  of 
other  states.  There  must  be,  not  only  resi- 
dence, but  a  bona  fide  domidle.  On  this 
question  see  cases  collated  In  9  Am.  &  Eng. 
Ency.  of  Law,  pp.  741,  742,  in  note  1.  Also  as 
to  domicile  being  tbe  test  see  page  742,  supra, 
and  page  743,  and  also  7  Standard  Encyclo- 
pedia &  Procedure,  pp.  739,  740.  It  may  also 
be  stated  in  this  connection  that  appearance 
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merely  does  not  confer  Jurisdiction.  Stat- 
utory reQiilFements  most  be  fully  met  and 
compiled  wltb,  or  the  Judgment  la  a  nullity. 

9  Am.  &  Eng.  Ency..  of  Law,  p.  746,  and  notes. 
It  would  be  useless  to  follow  tbis  question  as 
to  wbat  It  takes  to  constitute  appearance. 
Consent  cannot  confer  Jurisdiction.  Such  de- 
crees* are  Toid.  Douglab  y.  State,  68  Xez. 
Gr.  K.  122,  124  8.  W.  933,  137  Am.  St.  Rep. 
930;  Stuart  ▼.  Cole,  42  Tex.  Civ.  App.  478, 
92  S.  W.  1040;  7  Standard  Encyclopedia  te 
Procedure,  807,  note  23. 

Without  amplifying  this  phase  of  the  mat- 
ter further,  I  turn  to  another  line  of  author- 
ities which  ought  to  be  deemed  now  as  fully 
settling  the  question  adversely  to  the  state. 
Ex  parte  Degener,  30  Tex.  App.  666,  17  S. 
W.  1111,  where  a  great  number  of  cases  are 
collated,  the  opinion  having  been  written  by 
Presiding  Judge  White.  Ex  parte  Taylor, 
34  Tex.  Cr.  R.  591,  31  S.  W.  641 ;  Bx  parte 
Kearby,  36  Tex.  Cr.  R.  631,  34  S.  W.  636; 
Ex  parte  Kearby,  36  Tex.  Cr.  R.  634,  S4  S.  W. 
962 ;  Ex  parte  Duncan,  42  Tex.  Cr.  R.  661, 
62  S.  W.  768 ;  Ex  parte  Ttnsley,  87  Tex.  Cr. 
R.  517,  40  S.  W.  306,  66  Am.  St.  R^.  818; 
Ex  parte  Lake,  87  Tex.  Cr.  R.  666,  40  S.  W. 
727,  66  Am.  St.  Rep.  848;  Parker's  Case,  86 
Tex.  Cr.  B.  12,  29  S.  W.  480,  790 ;  Juneman's 
Case,  28  Tex.  App.  486,  13  S.  W.  783;  Ex 
parte  Snodgrass,  43  Tex.  Cr.  R.  369,  66  S.  W. 
1061.  These  cases  lay  down  the  proposition 
that  three  things  must  concur  and  are  ab- 
solutely necessary  to  the  jurisdiction  of  the 
court  or  as  jurisdlctloDal  matters:  First, 
the  court  must  have  Jurisdiction  of  the  per- 
son; second,  at  the  subject-matter;  and, 
third,  power  to  render  the  particular  Judg- 
ment rendered;  otherwise  prosecution  will 
be  void,  as  will  also  the  Judgment.  All  of 
these  cases  hold  the  Jurisdiction  of  the  per- 
son is  essential  to  the  validity  of  the  proceed- 
ings; otherwise  it  is  a  nullity  and  void. 
This  rule  has  been  followed  In  Texas  in  all 
its  history,  commencing  with  Fleming  v.  Nail, 

1  Tex.   246.     See,   also,   Tulane  v.    McKee, 

10  Tex.  336;    Glass  v.  Smith,  66  Tex.  548, 

2  S.  W.  195 ;  MltcheU  r.  Runkle,  26  Tex.  Supp. 
132 ;  Horan  ▼.  Wahrenberger,  9  Tex.  318,  68 
Am.  Dec  145;  Thouvenin  v.  Rodrigues,  24 
Tex.  468;  Foster  v.  Andrews,  4  Tex.  Civ. 
App.  429,  23  S.  W.  610.  In  12  Encyclopedia 
of  Pleading  and  Practice,  page  179,  this  rule 
is  stated: 

"It  is  an  elementary  principle,  reccwnized  in 
all  the  cases,  that  to  give  binding  effect  to  a 
judgment  of  any  court,  whether  of  general  or 
limited  Jurisdiction,  it  is  essential  that  the 
court  should  have  jurisdiction  of  the  person  as 
well  as  of  the  subject-matter,  and  that  a  judg- 
ment, which  appears  upon  the  face  of  the  record 
to  have  been  rendered  without  jurisdiction  of 
the  subject-matter  or  of  the  persoD,  or  which 
may  be  shown  to  have  been  so  rendered  in  cases 
where  evidence  upon  the  question  is  admissible, 
is  absolutely  void,  no  matter  in  what  proceeding 
or  in  what  action  it  may  thereafter  be  set  up  or 
relied  upon." 

This  is  supported  by  a  great  number  of 
cases  dted  In  the  footnotes  from  many  ot 


tbe  states  in  the  federal  Union.  Some  of 
these  are  collated  in  Emery  v.  State,  supra. 
This  rule  has  been  held  to  apidy  also  where 
the  court  baa  not  acquired  Jurisdiction  of 
the  person  under  necessary  process  or  plead- 
ing, although  In  fact  the  accused  waa  tried, 
citing  Wilson  ▼.  State,  27  Tex.  App.  47,  10 
S.  W.  749,  11  Am.  St  Rep.  180;  Garrett  v. 
State,  87  Tex.  Or.  R.  198,  38  S.  W.  1017.  39 
S.  W.  106;  Lawrence  r.  State,  2  Tex.  Ai^. 
479.  This  is  the  settled  rule  where  the  court 
htM  not  the  authority  to  try  the  caa&  Cases 
supporting  this  proposition  are  also  collated 
in  Emery  v.  State,  supra. 

Under  all  these  authorities  the  proposi- 
tion may  be  safely  asserted  that,  if  the  court 
had ,  not  acquired  Jurisdiction  of  the  person 
or  the  subject-matter,  the  Judgment  will  be 
void.  Article  4632,  Revised  Statutes  1911, 
as  amended  by  the  Legislature  of  1913  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  4632), 
says  that  no  Judgment  for  divorce  shall  be 
granted  in  this  state  unless  the  party  seek- 
ing the  divorce  Is  a  bona  fide  inhabitant  for 
12  months  in  the  state,  and  in  the  county  6 
months.  Tbe  evidence  in  this  case  demon- 
strates that  appellant  had  not  been  in  the 
state  but  9  months  at  the  time  the  suit  was 
instituted;  therefore  the  court  was  without 
Jurisdicticm  as  to  his  person  and  subject- 
matter,  and,  of  course,  could  not  rotder  a 
Judgment 

There  is  another  case  I  might  notice  lb  this 
connection  against  the  propositlwi  that  the 
Judgment  Is  only  voidable  and  cannot  be  at- 
tacked In  collateral  proceedings.  Ex  parte 
Parker,  36  Tex.  Cr.  R.  12,  29  a  W.  480,  790. 
It  Is  unnecessary  to  review  that  case  at 
Irngth,  or  to  state  the  matters  in  full.  Park- 
er was  tried  in  Nueces  county  and  convicted 
of  homicide;  his  punishment  being  conflne- 
m^ nt  In  the  penitentiary  for  the  term  of  his 
life.  In  that  case  it  was  held  that  a  writ  of 
habeas  corpus  oould  be  used  to  attack  tbe 
validity  of  the  Judgment  of  the  court,  and 
that  it  is  competent,  notwithstanding  tbe 
recitals  In  the  Judgment,  to  go  l)ehlnd  the 
Judgment  and  probe  Into  the  very  truth  of 
the  matter  as  to  whether  an  act  done  during 
the  term  was  In  fact  done  during  the  time  re- 
cited by  the  record.  Parker  had  been  cod- 
victed,  and  the  contention  was  made  on  trial 
of  the  writ  of  habeas  corpus  that  the  verdict 
was  rendered  after  the  adjournment  by  law 
of  the  term  at  which  he  was  convicted.  Tbe 
writ  was  granted,  the  case  tried,  and  tbe 
matter  investigated,  all  of  which  Is  shown 
by  the  report  of  the  case. 

These  matters  I  have  set  out  a  little  more 
fully  than  I  anticipated.  One  of  the  main 
questions  In  the  instant  case  turned  od 
whether  tbe  wife  of  the  defendant,  who  tes- 
tified In  this  case,  was  a  competent  wltnefx 
against  him.  The  majority  (H>inion  is  baaed 
upon  the  theory  that  the  court  did  not  have 
Jurlsdiction^-ttaat  la,  appellant  had  not  bee>ii 
a  dtlzen  for  12  mcmths — and  therefore  the 
testimony  of  appellant  to  that  effect  bef<xt> 
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the  court  ^rantb^  a  divorce  was  fslae,  and 
constituted  a  bagla  for  perjury.  If  the  court 
had  Jurisdiction,  It  waa  not  petjnry,  because 
anwllant  would  have  lived  the  requisite  12 
months  In  Texas  before  exhlbttlng  his  ap- 
plication for  a  divorce.  The  perjury  Is 
predicated  on  appellant's  testimony  In  the 
divorce  case  to  the  effect  that  he  had  lived 
In  Texas  the  neceesary  statutory  time  in 
order  to  get  the  divorce.  If  It  was  true  lie 
had  been  a  citizen  et  Texas  as  required  by 
statute,  the  state  has  no  case ;  there  could  be 
no  perjury.  The  majority  (pinion  holds  that 
his  testimony  was  false  In  showing  Jurlsdlc- 
tl<»al  facts;  that  the  court  had  no  Jurisdic- 
tion to  try  the  divorce  case,  or  to  entertain 
it,  and  yet  It  holds  that  the  party  Is  guilty 
of  perjury  In  a  proceeding  over  which  the 
court  had  ^o  authority  or  Jurisdiction.  If 
the  Judgment  was  valid,  the  divorce  was 
pn^ierly  granted,  and  the  wife  could  testify, 
because  no  longer  his  wife.  Her  competency 
as  a  witness  against  her  husband  Is  predicat- 
ed alone  upon  the  proposition  that  appellant's 
testimony  was  the  basis  of  the  Judgment. 
This  being  true,  the  wife  was  not  divorced. 
There  could  be  no  divorce  under  the  facts. 
She  still  labored  under  the  incapacity  as  a 
witness,  being  the  wife  of  the  accused.  Ob- 
jection was  Interposed  on  the  trial  of  the 
perjury  case  for  the  reasons  stated.  The 
court  below  should  have  sustained  these  ob- 
jections, and  this  court  should  have  reversed 
the  case  because  the  court  below  did  not 
sustain  objectlonB  to  the  wife's  competency 
as  a  witness.  The  wife  cannot  testify  in 
Texas  against  her  husband  In  perjury  cases. 
She  did  not  testify  In  the  divorce  case.  She 
was  not  In  Texas.  She  was  iQ  New  York. 
The  Judgment  Is  a  nullity:  First,  because 
the  court  bad  no  Jurisdiction  of  the  person, 
and  his  voluntary  appearance  under  all  the 
authorities  did  not  confer  Jurisdiction.  Con- 
sent could  not  confer  Jurisdiction.  The  sine 
qua  non  was  the  requisite  residence.  In 
order  to  have  Jurisdiction  In  this  case  the 
facts  must  be  true  tiiat  appellant  had  lived 
in  Texas  the  necessary  time.  Second,  it  had 
no  Jurisdiction  of  the  subject-matter.  The 
divorce  proceedings  were  not  maintainable  In 
the  district  court  until  the  party  had  lived 
here  the  necessary  time.  The  court  did  not 
have  Jurisdiction  of  the  subject-matter. 
There  was  no  cause  of  action,  and  none  could 
exist  until  the  explraticm  of  the  12  months. 
And,  third,  not  having  Jurisdiction  of  the 
person  or  subject-matter,  the  court  was  pow- 
erless to  render  a  Judgment  on  the  facts. 
The  authorities  all  sustain  these  proposi- 
tions, so  far  as  I  am  aware,  and  the  question 
of  the  Judgment  being  voidable  does  not  ea- 
ter Into  this  case;    It  was  void. 

These  are  some  of  the  reasons  upon  which 
I  base  my  conclusions  that  the  majority  opin- 
ion la  wrong  In  the  affirmance. 

I  therefore  reK>ect£ully  entei;  my  dissent. 


KLlsm  T.  STATE.    (No.  8663.) 

(Court  of  Crimltial  Appeals  of  Texas.    Oct  13, 

1915.  On    Motion    for   Hehearing,    Feb.    2, 

1916.  Dissenting  Opinion,  April  12,  19m) 

On  Motion  for  Rehearing. 

L  Cbiuinai.  Law  «=»1169(6)  —  Appeal  — 
Habuless  Ebkob— Adicssion  or  Eviuencb 
—Cube  by  Vebdict. 

In  a  prosecution  for  arson,  error,  if  any, 
in  the  admission  of  a  letter  written  by  defend- 
ant, over  the  objection  that  statements  made 
therein  were  prejudicial  to  him,  does  not  require 
a  reversal  of  the  conviction  where  the  jury  as- 
sessed the  minimum  punishment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3143 ;  Dec.  Dig.  <8i=>1168(6).] 

2.  Abson  <8=»37(1)— Pbosecdtiow— Sufticien- 

CT  or  Bvidencb— Alibi. 

In  a  prosecution  for  arson,  evidence  heli 
not  to  show  that  defendant  was  in  a  different 
city  when  his  building  was  burned. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  §  71 ;   Dec  Dig.  «=937(i).] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Clay  County; 
J.  W.  Akin,  Judge. 

P.  J.  Kline  was  convicted  of  arson,  and  he 
appeals.    Affirmed. 

O.  H.  Culp,  of  Gainesville,  and  Arnold  & 
Taylor,  of  Henrietta,  for  appellant  O.  C. 
McDonald,  Asst  Atty.  Gen„  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  arson,  and  his  punishment  assessed 
at  the  lowest  prescribed  by  law. 

He  has  several  bills  of  exceptions  The 
state  objects  to  these,  claiming  they  are  whol- 
ly Insufficient  to  authorize  or  require  this 
court  to  consider  them.  As  a  sample  of  them, 
we  will  state  the  substance  In  full  of  his 
first  bill,  quoting  part: 

It  gives  the  style  and  number  of  the  cause, 
the  court  and  term,  and  states  that  upon  the 
trial  the  state  offered  In  evidence  this  let- 
ter: 

"Henrietta,  Tex.,  August  17,  1914.  Mr.  C. 
W.  Martin,  Omaha,  Neb.— Dear  Sir:  Inclosed 
you  will  find  a  check,  925.00,  the  balance  due  on 
the  insurance  policy  of  our  school.  I  have  had 
great  difficulty  with  our  school  in  order  to  get 
it  on  a  mnning  basis,  and  hope  by  the  first  of 
November  to  be  able  to  have  a  good  little  school 
for  our  children.  /  have  a  great  obrtaole  to 
oonteni  with,  or  ice  feio  Catholic*  have  her*,  a* 
ice  are  surrounded  ly  Protestant  bigot*  and  they 
seem  to  hate  a  Catholic  school,  and  have  done 
all  m  their  power  to  check  us.  However,  I 
hope  with  God's  grace  and  help  we  will  be  able 
to  overcome  this  prejudice.  Thanking  ^ou  for 
the  favors  you  have  extended  us,  and  with  best 
wishes,  I  am,  Yours  in  X  D,  Rev.  Philip  J. 
Kline.  Henrietta,  Texas,  Box  273."  [Ex. 
No.  45.] 

That  he  objected  to  It  being  Introduced  In 
evidence,  and  especially  to  that  part  whldi 
we  have  Italidsed  above,  on  these  grounds: 

(1)  It  was  wholly  irrelevant  and  Inunaterlal. 

(2)  It  did  not  prove  or  tend  to  prove  any  is- 
sue In  the  case.  (S)  It  was  highly  prejudicial 
to  his  rights.  That  the  court  overruled  his 
objections  and  permitted  the  letter  to  be  read 
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In  evidence,  to  wblch  be  excepted.  Tbe  oonrt 
approved  It  wltb  theae  qaaUficatlons  and  con- 
ditions: 

"Tbe  obJectionB  urged  in  this  bill  were  made 
at  the  time  the  district  attorney  was  reading 
said  letter  to  the  defendant  on  cross-examina- 
tion, while  said  defendant  was  testifying  in  his 
own  behalf,  and  before  said  letter  had  been  of- 
fered in  evidence  by  the  state.  Before  said  let- 
ters, including  this  one,  were  offered  in  evidence, 
the  following  proceedings  were  had,  while  the 
defendant  was  still  testifying  in  his  own  behalf 
on  redirect  examination  by  Hon.  H.  B.  Taylor, 
attorney  for  defendant:  Mr.  Taylor,  after  inter- 
rogating the  defendant  about  the  amount  of  im- 
provements he  had  placed  on  the  burned  build- 
ing, asked  the  following  questions :  Q.  State 
whether  or  not  you  now  say,  sinoe  you  have 
gone  over  and  read  these  letters,  about  what  yoa 
would  say  was  the  amount  of  money  in  the  ag- 
gregate, that  you  spent  on  this  building?  A.  I 
would  figure  between  $2,500  and  $3,000.  Mr. 
Taylor:  X  want  to  offer  in  evidence  the  letters 
you  read  here.  (It  is  claimed  by  counsel  for 
defendant  that  this  offer  was  made  for  the  pur- 
pose of  showing  his  expenditures  on  the  build- 
ing, only ;  and  I  accept  his  version  of  his  offer.) 
Said  letters,  including  the  one  here  in  question, 
were  thereupon  offered  in  evidence,  and  read  to 
the  jury  by  district  attorney.  This  qualification 
appUea  also  to  all  the  other  letters  introduced." 

The  rules  prescribing  tbe  requisites  of 
bills  of  exceptions  have  been  so  long  and 
clearly  established  and  reiterated  again  and 
again  In  the  books  and  decisions  that  we  will 
not  again  state  or  quote  them  here.  We 
merely  will  again  cite  some  of  the  cases  and 
the  authorities  on  the  subject  Section  857, 
p.  557,  White's  Ann.  C.  C.  P.,  and  section  1123, 
p.  732;  James  v.  State,  63  Tex.  Or.  R.  76,  138 
S.  W.  612;  Conger  v.  State,  63  Tex.  Cr.  K. 
312,  140  S.  W.  1112;  Ortiz  v.  State,  151  S. 
W.  1068;  Best  v.  State,  72  Tex  Cr.  R.  201, 
164  S.  W.  997;  Arnold  v.  State,  74  Tex.  Cr. 
R.  269,  168  S.  W.  126.  Measured  by  these 
rules,  there  can  be  no  question  but  that  this 
bill  is  so  wholly  deficient  as  not  to  authorize 
or  require  this  court  to  consider  the  point 
attempted  to  be  raised  by  It 

No  facts  are  given  to  enable  us  to  under- 
stand whether  the  ruling  Is  correct  or  not. 
It  sets  out  none  of  the  proceedings  so  that 
we  can  tell  anything  about  It  All  It  tells 
is  the  state  introduced  said  letter  In  evidence 
over  bis  said  objections:  (1)  How  or  why  It 
was  irrelevant  or  hnmaterial  Is  in  no  way 
shown  or  Intimated  by  the  bill.  (2)  It  In  no 
way  shows  what  "any  issue  in  tbe  case"  was, 
so  we  can  possibly  tell  whether  or  not  it  tend- 
«d  to  prove  tbem  or  any  of  them.  (3)  It  In 
no  way  shows  how  or  why  it  wrongly  preju- 
diced his  rights.  A  mere  assertion  by  bUn  of 
said  several  objections  In  no  way  shows  or 
tends  to  show  they  or  any  of  them  are  true 
or  good.  We  are  forbidden  by  the  rules  to 
go  to  the  record  or  statement  of  facts  to  aid 
or  defeat  his  bill.  It,  of  and  within  Itself, 
must  give  us  all  necessary  Information.  Tbe 
qualification  of  the  Judge  controls  tbe  bill, 
and  It  In  no  way  aids,  but  is  against  hia  bill. 
It  shows  appellant  himself  regarded  the  let- 
ter as  material  and  relevant,  and  as  tending 
to  prove  some  Issue  In  tbe  case,  because  be 


tntrodoced  It  In  evidence  befoee  the  state  did, 
and  befcwe  be  objected  to  the  state  doing  so. 
All  pertinoat  and  relevant  evidence,  If  incrim- 
tnating,  necessarily  Injures  an  accused's 
rights  as  tending  to  show  him  gnilty,  or  rebut  ' 
some  claimed  defense  he  may  assert  That  is 
tbe  v«ry  reason  It  is  admissible,  and  ohoold  be 
Introduced.  If  we  could  resort  to  inference, 
which  the  rules  forUd,  and  Judging  by  ap- 
pellant's brief,  we  might  Infer  appellant 
thought  the  Jurors  mlgbt  not  be  Catbollcs, 
"but  Protestant  bigots,"  and  infiuenced 
against  him  by  his  particular  language  In  bis 
letter  specially  objected  to.  But,  If  so,  the 
bill  In  no  way  shows  It,  nor  that  the  Jurors 
are  not  Catholics.  It  shows  nothing  on  the 
subject  Nor  does  tbe  record  otherwise  show 
that  any  or  all  the  Jurors  were  Protestants, 
whether  bigots  or  not,  or  that  they  were  not 
Catholics. 

But  suppose  we  should  consider  tbe  bill. 
Then  It  must  be  considered  in  tbe  light  of 
the  whole  record.  It  would  be  but  fair  to 
both  sides  to  do  this,  if  It  Is  to  be  considered 
at  all.  Then  what  do  we  find  tbe  record  to 
show  in  connection  with  this  bill?  We  will 
state  some  of  the  salient  features  which  are 
In  no  way  stated  by  the  bill. 

The  indictment  charged  that  appellant 
burned  his  own  house,  it  being  bisnred  at  the 
time.  The  testimony  showed  It  had  been  an 
old  school  building  of  the  dty  of  Henrietta 
long  since  abandoned,  and  unoccupied  for  any 
purpose,  years  before,  and  all  tbe  time  it  was 
owned  by  appellant,  and  at  the  time  it  was 
burned.  That  he  bought  It  and  the  more  than 
two  blocks  of  ground  on  whidh  it  was  situ- 
ated from  said  dty  about  two  years  before 
It  was  burned,  for  12,200,  paying  only  $200 
cash,  and  giving  his  three  notes  in  about 
equal  amounts  for  the  balance  dne  in  6,  12, 
and  18  months  thereafter.  That  during  the 
time  be  owned  It  he  made  certain  alterations 
In  the  Internal  arrangement  of  the  building 
at  a  cost  Claimed  by  him  to  be  about  $2,500 
to  $8,000.  These  alterations  by  no  means 
added  tbe  costs  thereof  to  the  value  of  the 
building,  for  one  of  the  doctors  to  whom  ap- 
pellant offered  to  sell  it  for  a  hospital,  very 
shortly  before  it  was  burned,  testified  said 
alterations  Injured  the  building  for  hospital 
purposes.  It  was  shoWn  appellant  offered  to 
sell  It 'to  some  doctors,  at  first  prldng  it  to 
tbem  at  about  $6,000.  They  declined  to  buy 
at  that  price.  One  real  estate  agent  testified 
that  $2,500  was  a  fair  market  value  for  the 
building  and  ground  at  the  time  the  bolldlns 
was  burned.  Mr.  Peninger,  assistant  state 
fire  marshal,  who  talked  to  appellant  very 
soon  after  the  fire,  testified  appellant  then 
told  bim  be  bad  offered  to  take  $3,500  from 
the  doctors  for  the  building  and  ground  for 
a  hospital,  and  bis  faint  recollection  was  ap- 
Iiellant  also  at  that  time  said  the  ground 
alone,  without  the  building,  was  wortli  $2,000 
to  $2,500.  Appellant  did  not  dmy  any  of 
this.    OTbat  In  order  to  get  a  loan  on  said 
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bolldlBg  and  ■ground  from  tiie  Bfaniaett  Ufa 
Issunmce  CSomiMBiy  lor  atxrat  $1,800,  wblch 
he  did,  on  Marcb  1,  1913,  he  took  out  a  flr« 
insarance  poU(7.1n  his.  favor  ob  Bald  build- 
lug  from  a  local  agent  at  Henrietta.  In  the 
Conuuerdal  Insuraace  Company   tor,  |2,G00 
wltb  loss  payaUe  to  inid  life  insarance  com- 
pany to  also  secnre  it  in  said  loon,  and  that 
one  year  later,  Mardi  1,  1814,  he  had  that 
policy  renewed  for  another  year.    That  on 
March  Iflv  1813,  he  also  f<»  himself  insoied 
said  building  for  three  years  In  the  Catholic 
Mutual    B^ef    8ocl^    of    Omaha,    Nelk, 
through  its  secretary,  Mr.  Martin,  at  Omahai 
for   $8,000   additional.     Said   relief  society 
was  ezclusirely  owned  and  controlled  by  Bish* 
ops  of  the  OathoUc  Church,  and  Mr.  Mar- 
tin was  a  Cathc^c.    Ajxiellant  was  a  Catholic 
priest,  and  bad  resided  at  Henrietta  and  had 
his  home  and  dhnrcb  buUdlng  and  organisa- 
tion,   and  ministered  there,   for   about   five 
years  before  and  at  the  time  of  said  &ro. 
The  evidence  tends  strongly  to  show,  if  it 
does  not  clearly  do  ao^  that  appellant  did  not 
tell  either  of  said  Insuranoe  companies  at  the 
time  be  took  out  said  insurance  policies,  and 
renewed  said  |2,500  one,  of  the  Insuance  he 
was  taking  out  from  the  other  company,  and 
that  neltber  company,  nor  any  agent  of  ei- 
ther,  had  any  notice-  or  knowledge  thereof 
nntil  long  after  said  Are.    That  when  appel- 
lant was  first  Interviewed  by  Mr.  Penlnger 
and  others  soon  after  said  fire  he  repeatedly 
and  specially  and  positively  stated  to  them 
that  be  had  no  insurance  whatever  on  said 
bnUding  except  said  $2,600  policy,  and  that 
wben  said  house  was  baraed  he  was  in  Ohio, 
telling  particularly  the  route  and  railroad  he 
went  and  the  dtles  he  passed  through  and  a 
certain  priest  be  had  seen  in  Ohio  on  the  trip. 
All    his  said   statements  were  concloslvely 
sbown  to  have  been  false.    Mr.  Easley,  the 
adjuster  for   said   Catholic  Relief  Society, 
swore  that,  when  he  first  saw  appellant  after 
the  fire,  appellant  told  him  he  had  no  insur- 
ance whatever  except  in  said  Catholic  Belief 
Society,  and  be  found  out  about  said  |2,S00 
p<^cy  later.     Said  bnllding  was  sbown-  to 
bave  been  burned — entirely  consumed  by  fire 
— ^Juat  after  nightfall  on  Friday,  October  9, 
1914.     The  evidence  was  wholly  circumstan- 
tlal,  but  tended  very  strongly,  if.  it  did  not 
conclusively,  to  show  that  appellant  himself 
burned  his  building;   at  least,  it  was  amply 
Buflicient  for  the  Jury  to  so  believe  and  find. 
H.ls  defense  was  alibi. 

£^vldently  the  state's  tbecHry  and  contention 
-was  tbat  appellant  burned  his  own  building 
to  get  said  very  large  and  excessive  amount 
of  insurance,  and  that  his  scheme  was,  even 
before  the  fire,  to  represent  to  Mr.  Martin, 
tbe  secretary  of  said  relief  company,  a  Catho- 
lic, and  prepare  and  induce  liim  to  beUeve 
tbat,  when  he  himself  should  bum  it,  it  was 
not  be,  but  some  "Protestant  bigot,"  bis  or 
bis  church's  enemy;  and  the  state's  furtb^ 
tbeory  and  contention  was  that,  also,  after 
tlie  fire  be  oeatlnued  such  i«presentatlona  to 


tberelv^  laduoe  said'  Martin,  and  rallef  asso- 
ciation, to  pay  blm  said  $8;00O  Insurance  be- 
fiore  said  Martin  or  said  rdief  society  knew 
of  said  other  $2^600  policy,  or  saspected  him 
ot  burning  his  house  to  get  the  ibsuranca 
Isa  other  words,  tbe  state's  theory  and  con- 
tention evidently  was  that  appellant  was  at- 
tempting to  divert  suspicion  from  himself  by 
false  representations  both  before  and  after 
the  fire — clearly  fabricating  his  defense,  or 
attempting  to  do  so. 

Under  these  issues,  If  we  could  consider  his 
bHI,  clearly  said  letter  was  admissible  as 
tending  to  show  his  adtempted  fabricated  de- 
fense, and  bis  attemtit  to.  divert  suspicion 
from  binself,  dnd  also  iadnce  said  Martin 
and  relief  society  to  pay  him  said  $8,000  be- 
fore they  could  learn  the  full  truth.  This 
evidence  was  Jnst  as  admissible  as  was  hts 
false  statements  that  he  was  In  Ohio  when  his 
house  burned,  thereby  attempting  to  falsely 
fabricate  an  aUbi.  Balues  v.  State,  43  Tex. 
Cr.  R.  487,  66  S.  W.  847 ;  section  1062,  sub- 
div.  6,  Wh.  Ann.  O.  C.  P.,  and  authorities 
there  cited ;  2  .  Wh.  on  Crim.  Ev.  pp.  1752, 
1753,  and  page  1486;  sections  1070  and  1072, 
Wh.  Ann.  O.  O.  P.,  and  auttaorlttes  dted. 
All  the  authorities  are  to  the  same  efTect. 
The  statement  of  facts  shows  appellant  him- 
self testified: 

"PerscmaUy  I  do  not  tUnk  there  wag  any  prej- 
udice or  ill  feeling  towards  me  as  a  Cathobc 
priest  before  this  fire.  I  do  not  think  there  was 
any  prejudice  or  ill  feeling  here  towards  the 
Catholic  Church;  I  should  not  think  there 
would  be." 

The  Jury  certainly  were  not  in  the  sllgbt- 
est  Influenced  by  bis  said  language  In  said 
letter,  even  it  it  should  be  held  Inadmissi- 
ble, for  they  assessed  the  lowest  poialty 
authorized  by  law. 

What  we  bave  said  and  held  as  to  appel- 
lant's first  Mil  equally  applies  to  his  sec- 
ond, and  others  objecting  to  letters. 

Api>eUant's  third  bill  shows  tbat,  while 
the  district  attorney  was  commenting  on 
one  of  his  letters  In  evidence,  he  said  he 
wondered  if  appellant  did  not  know  it  was 
a  -violation  of  the  federal  law  to  send  it 
tbroogh  the  mall  Appellant  objected  -to 
this.  The  court  promptly  sustained  his  ob- 
jection, and  Instructed  the  Jury  not  to  con- 
sider said  argument.  This  presents  no  er- 
ror. Miller  V.  State.  31  Tex.  Cr.  R.  636,  21 
S.  W.  925,  37  Am.  St  Rep.  836;  Hatchei' 
V.  SUte,  43  Tex.  Cr.  R.  238,  66  S.  W.  97; 
Maitonl  V.  State,  74  Tex.  Cr.  R.  80i,  167  S. 
W.  361;    and  other  cases  there  dted. 

The  district  attorney  bad  the  right  to 
comment,  as  he  did,  on  appellant's  letter 
and  his  tastimony  as  complained  in  appel- 
tont's  fourth  bill. 

We  must  assume,  and  it  is  no  doubt  a 
fact,  that  the  court  prepared  his  charge 
and  furnished  it  to  appellant's  attcMneys 
before  the  argument  and  before  he  read  U 
to  the  Jury,  as  the  law  requires,  They  had 
ample  opportunity  to  make  objections 
thereto  In  wiitlog,  aa  tbc  l«w  also  requliea. 
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They  made  nmie.  Howerer,  wblle  said  let- 
ters -were  being  Introduced  In  evidence, 
they  "verbally  requested  the  court  to  Umlt 
said  letters  and  the  matters  contained 
therein  for  the  purpose  for  which  the  same 
were  admitted."  The  conrt  then  Infcwmed 
tliem.  If  they  would  write  such  cbarge  be 
would  give  It  to  the  Jury.  They  did  not 
write  nor  request  such  charge  in  writing. 
Appellant's  bill  on  this  subject  does  not 
Indicate  what  limit  should  have  been  placed 
on  the  letters,  etc.  Clearly,  under  the  law 
as  It  now  is — not  as  it  formerly  was — the 
burden  Is  not  wholly  oa  the  Judge,  but  Is  also 
on  the  appellant  and  his  attorneys  to  see  that 
a  correct  charge  is  prepared  and  given.  It 
appears  to  us  that  even  if  any  charge  oa  the 
subject  should  have  been  given  at  all,  .then  it 
was  appellant's  fault,  and  not  the  court's, 
that  it  was  not  given,  and  as  the  mattor  ts 
presented  no  error  was  committed. 

Appellant  complains  of  the  court's  refus- 
al to  let  Mr.  Coughanour  answer  a  certain 
question.  The  bill  In  no  way  shows  what 
his  answer  would  have  been,  and  hence  pre- 
sents no  error  even  if  the  question  had  been 
such  as  was  proper  for  him  to  have  answered. 

It  was  shown  that  appellant  bad  a  clergy- 
man's certificate  from  the  railroads.  This 
authorized  him,  when  purchasing  a  ticket, 
by  filling  out  a  blank,  giving  the  name  of 
the  place  to  which  he  wanted  the  ticket, 
and  signing  his  name,  to  get  the  ticket  at 
half  price;  the  selling  ticket  Sigent  stamp- 
ing on  the  back  of  both  ticket  and  stub  the 
place  and  date  of  the  purchase.  He  would 
keep  the  stub  or  application  and  present 
that  and  his  ticket  when  the  conductor  or 
train  auditor  would  collect  tidkets  or  fares. 
The  conductor  and  train  auditor  had  to 
and  did,  at  the  end  ot  their  runs,  send  to 
the  proper  railroad  officials  reports  of  these 
stubs  and  tickets,  and  all  other  tickets,  and 
tile  tickets  and  stubs  with  them,  indicating 
the  train  and  time  such  were  used  on  their 
trains.  The  state  procured,  produced,  iden- 
tified, and  introduced  In  evidence,  among 
others,  appellant's  stubs  showing  that  he 
purchased  at  Dallas  a  ticket  from  Dallas 
to  Bridg^ort  October  8,  1914,  on  the  Rock 
ilsland  Railroad.  That  oa  the  same  day  at 
Bridgeport  In  his  stub  41  he  bought  anoth- 
er ticket  from  Bridgeport  to  Bowie  from 
the  same  railroad.  Bowie  Is  where  said 
railroad  and  the  Ft,  Worth  ft  Denver  cross. 
The  Rock  Island  does  not  run  from  Bowie 
to  Henrietta;  the  Ft  Worth  &  Denver 
doea  That  on  the  night  of  October  8th, 
after  midnight,  which  would  make  it  In  the 
early  morning  of  October  9th,  on  bis  stub 
42  he  bought  at  Bowie,  from  the  Ft  Worth 
&  Denver,  a  ticket  from  Bowie  to  Henriet- 
ta. The  Rock  Island  night  train  fran  Dal- 
las through  Ft.  Worth  to  Bridgeport  ar- 
rived at  Bridgeport,  schedule  time,  11:45 
p.  m.  and  remained  there  five  minutes,  and 
reached  Bowie  after  midnight — more  than 
an    hour    after    leaving    Bridgeport    Ttie 


ttdcet  s(M  to  appellant  on  stub  42  was  aaiii 
in  the  early  morning  October  9th  for  train 
No.  7,  ncvth  or  West  bound,  which  waa  doe 
to  leav«  Bomte  at  1:65  a.  m.  on  the  mmn- 
ing  of  October  9th  and  would  arrive  at  Hen- 
rietta about  an  hour  later,  and  was  used 
on  that  train,  as  the  eridenoe  clearly 
shows.  Night  trains  passing  through.  Hen- 
rietta and  Bowie  south  or  east  are  shown 
to  do  so  in  the  early  morning  after  mid- 
night The  Missouri,  Kansas  &  Texas 
(Katy)  Railroad  Is  shown  to  run  from 
Wichita  Falls  through  Henrietta,  and  to 
and  through  Ringgold  on  to  Ft.  Worth. 
Ringgold  Is  where  the  Katy  and  Rode  Island 
cross.  The  exact  distance  between  Bridge- 
port and  Bowie,  and  Bridgeport  and  Ring- 
gold, and  Bowie  and  Henrietta,  and  Hen- 
rietta and  Ringgold,  are  not  givot;  but 
clearly  such  data  ia  givoi,  which  shows 
these  distances  are  short — taking  from  a 
short  time  over,  to  under  an  hour  tor  trains 
to  rtm.  Neither  is  schedule  time  for  trains 
passing  throu^  Henrietta  south  or  east  on 
the  Katy  at  night  civai,  but  sudi  data  is 
given  as  satisfies  us  th^,  like  trains  mi 
said  other  railroads,  pass  through  in  the 
early  morning — after  midnl«]it  Appel- 
lant's stub  44  and  ticket  show,  he  tx>u^t 
and  used,  on  October  10th,  a  tl(^et  from 
Ringgold  to  Bridgeport  and  stub  4S  a  ticket 
on  October  11th  from  Bridgeport  to  Ft 
Worth.  All  these  canceled  stubs,  40,  41, 
48,  and  44,  the  canoeted  tickets  accompany- 
ing them  respectively,  were  procured  from 
the  Rock  Island  Railroad,  and  stub  42  frmn 
the  Ft.  Worth  &  Denver  by  said  state's  wit- 
ness Peninger,  who  swore  that  when  be  told 
appellant  he  would  or  had  procured  them,  ap- 
pellant said  "they  did  not  exist"  that  "there 
were  no  such  tickets." 

There  is  no  merit  in  appellantfs  last  two 
Mils  to  Mr.  Ungenfelder's  testimony  which 
shows  any  reversible  error.  Besides  what 
he  testified  to  is  abundantly  provoi  by  oth- 
er trainmen,  and  appellant  himself,  to 
which  there 'Was  no  objection. 

As  stated,  appellant's  defense  was  alibi. 
When  he  first  talked  about  the  burning  of 
his  house  after  the  fire,  he  told  several  par- 
ties positively  he  was  in  Ohio  at  the  time 
of  the  fire.  Later,  that  he  was  in  Ft. 
Worth  at  the  time.  His  attorneys  now 
claim  Mat  he  was  In  Bridgeport  At  first 
after  the  fire,  he  likewise  positive  UM 
those  inquiring  about  said  |2,500  policy 
that  Ihat  was  the  only  insurance  he  bad, 
and,  to  those  inquiring  about  the  $8,000  in- 
surance In  the  Catholic  Relief  Society,  that 
that  was  the  only  Ins<irance  he  had.  Both 
his  statements  that  he  was  in  Ohio,  and 
about  his  insurance,  were  condustv^y 
shown  to  have  been  falsa  If  the  Jury  bad 
believed  his  testimony  on  the  trial,  that  he 
was  in  Ft.  Worth  when  the  fire  occurred. 
they  would  have  acquitted  him.  Tliey 
were  clearly  Justified,  from  all  the  evi- 
dence, in  not  beUevlng  him,  but  to  beUe'v«. 
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as  was  In  effect  demonstrated  by  the  eTl- 
dence,  that  be  was  la  Henrietta  and  him- 
self set  fire  to  and  burned  his  bouse  to  get 
said  insurance.  We  deem  it  unneceesaiy 
to  further  state  the  testimony.  We  bave 
oarefnlly  read  and  studied  the  record  and 
statement  of  fkicts  more  tlian  onoe,  and  are 
thoroughly  convinced  that  the  evidence  is 
clearly  soffldoit  to  sustain  the  verdict. 
The  Judgment  will  be  aiBrmed.. 

On  Motion  for  Rehearing. 

The  original  opinion  was  prepared,  and  on 
full  consultation  with  every  member  of  the 
court  was  assented  to  at  the  time  and  be- 
fore It  was  handed  down.  It  was  prepared 
after  a  most  careful  and  thorough  study  of 
the  whole  record,  the  questions  raised,  and 
the  authorities  applicable  thereto. 

There  are  but  few  things  further  to  be  said 
at  this  time.  An  extensive  .arKtunent  is  made 
wherein  it  is  contended  that  appellant's  first 
bill  of  exceptions  was  sufficient  under  the 
rules  not  only  to  authorize,  but  to  require, 
this  court  to  consider  the  question  therein 
attempted  to  be  raised.  Under  the  authori- 
ties, there  can  be  no  shadow  of  doubt  but 
that  said  bill  of  exceptions  was  wholly  in- 
sufficient under  all  the  rules  to  require  con- 
sideration by  this  court.  There  is  not  a  case 
In  all  the  Iwoks  but  that  hold  it  insufficient, 
and  not  one  that  would  hold  it  sufficient. 
But  it  is  wholly  unnecessary  to  discuss  that 
question,  because,  as  the  original  opinion 
clearly  ejiows,  we  did  consider  said  bill  fully 
and  completely  and  passed  upon  the  question 
therein  attempted  to  be  raised.  So  that 
whether  the  bill  was  sufficient  to  require  a 
consideration,  or  not,  is  wholly  immaterial. 
It  was  considered.  In  the  consideration  of 
it,  however,  we  did  so  in  connection  with  the 
whole  record,  and  stated  all  the  material 
matters  which  the  record  showed,  so  as  to 
pass  upon  the  question  raised  with  reference 
thereto,  and  we  held  that  the  letter  was  ad- 
missible. 

[11  We  also  specifically  held  therein  as  fol- 
lows: 

"The  jnrv  certainly  were  not  in  the  sUchteBt 
influenced  Dy  his  said  language  in  said  letter, 
even  if  it  should  be  held  inadmissible,  for  they 
assessed  the  lowest  penalty  authorised  by  law. 

This  feature  only  of  the  matter  will  now 
t>e  farther  treated. 

It  may  be  conceded  for  the  sake  of  argu- 
ment that  the  letter  was  inadmissible  and 
the  coort  erred  In  admitting  it;  but,  if  so, 
under  the  authorities,  it  would  not  require  or 
authorize  a  reversal,  for  it  was  harmless  er- 
ror. 

The  rule  on  this  subject  is  specifically  stat- 
ed by  this  court  in  Hester  v.  State,  15  Tex. 
.\pp.  5T3,  as  follows: 

"If  the  illegal  testimony  was  immaterial  and 
irrelevant,  and  there  was  sufficient  other  evi- 
dence to  support  the  conviction,  such  conviction 
would  not  be  disturbed  because  of  the  error  in 
admitting  the  illegal  evidence.  We  believe  sucii 
to  be  the  correct  rule  of  practice  for  this  court 
in  all  cases  except  capital  ones." 


As  stated  by  this  court  in  Haynie  v.  State, 
2  Tex.  A]K>.  168,  which  Is  quoted  in  the  Hes- 
ter Case,  supra,  that  it  is  when  "illegal  evi- 
dence of  an  important  fact,  material  and  per- 
tinent to  the  issue,"  is  admitted  over  objec- 
tions which  will  require  a  reversal.  The 
court  in  the  Hester  Case  farther  says  tbat.  If 
the  evidence  admitted  over  objections  was  im- 
material and  Irrelevant  to  the  issue,  this 
court  should  not  reverse,  stating  this,  posi- 
tion is  "correct  in  all  cases  except  capital 
ones."  To  the  same  elTect  is  Post  v.  State, 
10  Tex.  App.  594,  in  an  opinion  by  Judge 
Hurt,  wherein  he  quotes  McWilliams  v.  State, 
44  Tez.  lie,  for  the  rule  that  it  is  only  where 
illegal  and  erroneous  evidence  is  admitted 
over  objections  wlilch  goes  to  establish  a  ma- 
terial and  pertinent  issue  in  the  case  that  It 
requires  reversaf,  and  in  that  case  held  that 
certain  testimony  admitted  over  the  objections 
of  the  defendant  did  not  authorize  a  reversal, 
because  no  injury  therefrom  occurred  to  the 
accused.    He  further  holds: 

"If  this  court  must  reverse  for  every  irregu- 
larity, though  objected  to,  whether  it  tended  to 
injure  defendant  or  not,  it  would  be  almost  im- 
possible in  a  great  many  cases  to  legally  con- 
vict. The  action  of  the  court  in  this  matter 
was  wrong,  but  no  injury  appearing  therefrom 
we  cannot  make  it  a  ground  for  reversal." 

Again,  this  court,  through  Presiding  Judge 
White,  in  Bond  v.  State,  20  Tex.  App.  438, 
said: 

"The  erroneous  admission  of  evidence  is  no 

ground  for  reversal  when  the  appellant  could  not 
have  been  prejudiced  by  the  evidence  admitted. 
State  V.  Hallett,  63  Iowa,  269  [19  N.  W.  206] ; 
Gvans  v.  State,  18  Tex.  App.  225;  Qoee  v. 
State,  6  Tex.  App.  121." 

To  the  same  efCect  Is  Saddler  t.  State,  20 
Tex.  App.  186. 

In  King  V.  State,  42  Tex.  Cr.  R.  109,  57  S. 
W.  840,  96  Am.  St.  Rep.  792.  Judge  David- 
son said: 

"The  admission  of  irrelevant  or  inadmissible 
testimony  will  not  require  a  reversal  unless  its 
effect  upon  the  defendant's  case  was  probably 
injurious.  •  •  •  if  the  punishment  allotted 
had  been  above  the  minimum,  tliis  error  would 
have  required  a  reversal,  for  in  that  event  its 
operation  might  have  been  prejudicial." 

Presiding  Judge  Hurt  and  Chief  Justice 
Roberts  said: 

"To  reverse  in  the  absence  of  probable  injury 
would  be  contrary  to  principle."  Davis  v.  State, 
28  Tex.  App.  560.  18  S.  W.  994 ;  Bishop  v. 
State,  43  Tex.  380;  Alexander  v.  State,  68 
Tex.  Cr.  R.  134,  138  S.  W.  721. 

This  rule  that  immaterial  evidence  erro- 
neously admitted  over  objections  is  not  ground 
for  reversal  and  is  harmless  error  is  fully 
discussed  in  Ttnsley  v.  State,  52  Tex.  Cr.  R. 
95,  106  S.  W.  350,  wherein  Judge  Brooks,  hi 
substance,  said: 

"One  ot  the  safe  rules  in  ascertaining  whether 
the  evidence  prejudiced  appellant  is  the  ques- 
tion: Did  the  evidence  in  any  sense  strengthen 
the  stote's  case?"  If  it  did  not,  it  would  not 
present  reversible  error.  Knight  v.  State,  64 
Tex.  Cr.  R.  552,  144  S.  W.  973. 

This  lias  so  many  times  been  held,  and  in 
such  a  variety  of  cases,  that  It  would  prac- 
tically be  Impossible  to  cite  all  of  the  cases 
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BO  holding  and  y/Atereia  this  court  has  refns- 
ea  to  reverse,  and  a  waste  of  time.  How- 
ever,  we  will  cite  some  of  the  other  cases  so 
holding.  Coleman  v.  State,  63  Tex.  Cr.  R. 
581,  111  S.  W.  1011;  Amwlne  v.  State,  51 
Ter.  Or.  K.  218,  114  SJ  W.  796;  Underwood 
V.  State,  55  Tex.  Or.  R.  605,  117  8.  W.  809; 
Boyd  T.  State,  67  Tex.  Cr.  B.  260,  122  S. 
W.  393;  Ray  ▼.  State,  60  Tex.  Cr.  R.  188, 
131  S.  W.  642;  Gray  v.  State,  61  Tex.  Cr. 
R.  454,  135  S.  W.  1179;  Leggett  ▼.  State,  62 
Tex.  Cr.  R.  101,  186  S.  W.  784;  Sparks  t. 
State,  64  Tex.  Cr.  R.  611,  142  S.  W.  1183; 
Davis  T.  State,  68  Tex.  Cr.  R.  261,  161  S.  W. 
313;  Moore  v.  State,  66  Tex.  Or.  R.  461,  144 
S.  W.  598;  Thompson  v.  State,  70  Tex.  Cr. 
R.  611,  157  S.  W.  494;  Bailey  v.  State,  65 
Tex.  Cr.  R.  11,  144  S.  W.  096;  Cameron  t. 
State,  69  Tex.  Cr.  R.  442,  153  S.  W.  867; 
DonKlas  V.  State,  73  Tex.  Cr.  R.  888,  165  S. 
W.  033. 

Appellant's  objection  to  said  letter  being 
introduced  in  evidence  la  specifically  stated 
as:  (1)  That  It  was  wholly  "Irrelevant  and 
ImmaterlaL"  (2)  It  did  "not  prove,  or  tend 
to  prove,  any  iiisue  In  this  case."  Surely,  If 
these  objections  are  true,  then  the  admia- 
elon  of  said  letter,  nnder  the  authorities, 
should  in  no  event  result  in  reversal.  (3) 
His  third  and  only  other  objection  is  that  "it 
was  highly  prejudicial  to  his  rights."  How 
it  was  prejudicial  is  in  no  way  intimated  by 
the  bill.  It  did  not  tend  in  the  slightest  un- 
der his  theory  to  prove  him  guilty  of  the  of- 
fense. And  the  only  effect  it  could  possibly 
have  had  would  have  been  to  have  caused 
the  Jury  to  fix  his  punishment  at  greater 
than  the  least,  but,  as  shown,  the  Jury  fixed 
his  punishment  at  the  lowest  prescribed  by 
law.  Hence  the  conclusion  is  certain  and  In- 
evitable that  he  was  not  prejudiced  thereby, 
and  no  injury  resulted  to  him. 

[2]  Appellant  still  contends  that  he  estab- 
lished an  alibi ;  that  he  was  in  Ft.  Worth  on 
the  Friday  night  when  his  Insured  building 
was  burned.  It  Is  true  he  so  testified,  and 
be  further  testified  that  he  did  not  bum  his 
building,  and  that  he  was  not  in  Henrietta 
when  it  was  burned.  Even  if  he  did  so  tes- 
tify, the  Jury  did  not  have  to  believe  him, 
and  unquestionably  did  not  believe  him.  He 
bad  told  so  many  falsehoods  as  to  his  where- 
abouts and  various  other  material  matters  con- 
nected with  the  insurance  of  his  said  burn- 
ed building,  which  were  unquestionably  shown 
to  have  been  false  and  some  so  admitted  by 
him  on  the  stand,  that  it  is  no  wonder  that 
a  Jury  would  not  believe  him.  Under  the 
facts,  they  should  not  bave  believed  him. 
The  court  gave  a  correct  charge  on  alibi  In 
his  favor.  There  is  no  complaint  whatever 
to  this  charge. 

As  to  his  claim  tbat  he  was  in  Ft  Worth 
when  bis  building  was  burned,  be  attempted 
to  prove  by  only  two  witnesses  that  he  was 
there  at  the  time.  These  two  witnesses  were 
Sister  St  Dennis  and  the  priest  Rev.  B.  J. 
OuBsen.    Of  course,  we  cannot  copy  the  whole 


of  the  testimony  of  either  of  these  witnesses, 
but  we  think  no  one  can  read  their  testi- 
mony and  for  a  moment  doubt  that,  upon  the 
wbole,  neither  testified  tbat  he  was  at  Ft 
Worth  when  hla  building  was  burned,  when 
their  whole  testimony  is  considered. 

Sister  St  Dennis  swore  that  appellant  was 
at  the  St.  Joseph's  Infirmary  at  Ft  Worth, 
on  tiie  7th  of  October,  and  that  be  was  tbere 
also  on  the  11th  of  October.    She  swore: 

"He  was  there  some  time  during  the  week ;  i 
could  not  tell  you  the  date."  "I  cannot  tell  tbla 
jury  the  date  on  wiiich  he  was  there." 

On  cross-examination,  she  swore  that  he 
was  there  on  October  11th.  "I  don't  remem- 
ber the  date  he  was  there  before  that" 
(Statement  of  Facts,  p.  166.) 

Rev.  Mr.  Cussen  was  examined  witb  ref- 
erence to  trying  to  fix  the  time  that  appe- 
lant was  at  said  infirmary  and  tried  to  show 
that  he  was  thei:e  on  the  evening  and  early 
part  of  the  night  of  October  9tb,  the  night 
the  house  was  burned;  but  nowhere  in  bis 
direct  testimony  does  he  specifically  state 
that  he  was  tbere  at  that  time.  On  cross- 
examination  (page  168,  Statement  of  Facts) 
he  swore: 

"I  have  not  got  an  Idea  where  Father  Kline 
was  on  the  night  of  October  the  8th.  I  don't 
know  whether  ne  wag  in  Fort  Worth  or  Bowie 
on  the  night  of  October  8th.    •    •    ♦  " 

It  is  true  that,  in  Ms  further  cross-ex- 
amination, he  stated  in  substance  that  he  be- 
lieved he  was  there  on  the  evening  and  early 
night  of  October  9tb,  but  at  the  wind-up  and 
conclusion  of  bis  whole  testimony  on  cross- 
examination  he  swore: 

"He  (appellant)  was  there  Wednesday  night, 
and  he  went  to  Dallas  Thursday  morning;  at 
least  he  told  me  he  went  to  Dallas.  He  came 
back,  but  I  cannot  say  where  he  came  from.  He 
told  me  he  was  going  to  Dallas  Thursday  morn- 
ing. I  have  said  that  time  and  again.  He  did 
not  come  back  from  Dallas  or  the  place  where 
Ite  went  on  that  same  day,  October  8th.  He 
didn't  stop  at  the  St  Joseph's  Infirmary  on  the 
night  of  October  8th,  to  the  best  of  my  belief, 
but  he  did  stay  the  night  of  the  7th,  or  Wednes- 
day night  and  the  next  time  he  stayed  there  was 
on  the  night  of  the  11th."    (S.  of  F.  p.  170). 

Appellant  swore  he  w«it  to  Dallas  late  in 
the  evening  of  October  8tfa,  and  not  In  the 
morning,  and  returned  to  Ft.  Worth  from 
Dallas,  and  stayed  at  St  Joseph's  Infirmary 
In  Ft  Worth  that  night  (the  night  of  tbe 
8th),  and  all  the  next  day  and  until  after 
supper,  and  left  on  the  9:30  train. 

No  other  witness  was  offered  or  testified 
that  he  was  at  Ft  Worth  on  October  9th  at 
any  time,  day  or  night 

Now,  let  us  see  what  the  state  proved  as 
to  his  whereabouts  on  the  night  of  October 
8th,  the  early  morning  of  October  9tb,  about 
the  middle  of  the  evening  on  October  9th,  and 
at  night,  October  Oth. 

Mr.  Devoss,  the  ticket  agent  of  tbe  Rcx^ 
Island  Railroad  at  Dallas,  swore  that  on 
October  8th,  as  such  agent,  he  sold  to  appel- 
lant a  railroad  ticket  over  the  Rock  Island 
from  Dallas  to  Bridgeport  on  his  stub  No. 
40,  which  appellant  swore  be  signed  for  tliat 
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ticket    TUmj  were  produced,  and  tiie  Btal> 
and  the  ticket  both  Identified  end  introduced 
In  evidence.    Appellant  swore  tliat  he  bought 
tliat  ticket  late  in  the  evening  of  October  Stb. 
Tbe  train  left  Dallas  for  BridgeptHrt  at  7:50 
that  evening  or  night.    Mr.  Black,  the  ticket 
agent  at  Bridgeport  for  the  Rock   Island, 
flwore  that  that  Dallas  7:50  train  arrived  at 
Bridgeport  at  10:45  at. night    The  state  vro- 
duced,  and  Mr.  Bla<^  identified,  appellant's 
stab  No.  41  and  a  ticket  from  Bridgeport  to 
Bowie,  which  unmistakably  shows  was  pur- 
chased at  Bridgeport  by  appellant  that  night 
He  swore  that  he  signed  the  said  stub  ap- 
plying for  the  ticket    The  Rock  Island  Rail- 
road crossed  the  Ft  Worth  &  Denver  RaU- 
road  at  Bowie.    It  did  not  run  to  Henrietta 
from  Bowie,  but  the  Ft  Worth  &  Denver  did. 
Mr.  Stephenson,  the  ticket  agent  of  the  Ft 
Worth  &  Denver  at  Bowie,  swore  that  on  the 
night  of  October  8th,  after  midnight  which 
would  be  on  the  morning  of  October  9th,  he 
sold  to  appellant  a  ticket  from  Bowie  to  Hen- 
rietta;   that  the  train  from  Bowie  to  Hen- 
rietta left  Bowie  at  1:55  in  the  morning,  after 
midnight ;  and  that  it  would  reach  Henrietta 
about  one  hour  later.    The  state  produced, 
and  the  witness  identified,  appellant's  stub 
No.  42  for  said  ti&et  from  Bowie  to  Hen- 
rietta, and  appellant  swore  that  be  signed 
that  stub  toe  that  ticket    The  state  intro- 
duced the  train  conductors,  or  ticket  audi- 
tors, who  took  up  tickets  from  passengers  on 
the  train,  and  other  trainmen,  and,  without 
reciting  the  testimony   of  these  respective 
witnesses,  It  shows  with  all  reasonable  cer- 
tainty that  appellant  traveled  on  said  tickets 
procured  by  his  clergy  certificates  Nob.  40, 
41,  and  42  from  Dallas  to  Henrietta  oh  tte 
night    of   October   8th,    reaching  Henrietta 
about  3  o'clock  on  the  morning  of  October  9th. 
This  evidence  links  up  and  with  certatiity 
shows  that  appellant  left  Dallas  for  Henriet- 
ta at  7:50  on  the  night  of  October  8th;   that 
he  reached  Brldgep<»i;  at  10:4S  that  night; 
and  that  upon  his  arrival  there,  he  bought 
a  ticket  from  Bridgeport  to  Bowie  and  con- 
tinued   oa   that   train    from    Bridgeport  to 
Bowie,  arrlTlug  at  Bowie  about  an  hour  lat- 
er;   that  he  then  and  there  bought  a  ticket 
at  Bowie  for  Henrietta,  took  the  train  leav- 
ing Bowie  at  1 :55  a.  m.,  and  arrived  at  Hen- 
rietta the  next  morning,  the  morning  of  Oc- 
tober 9th,  at  about  3  a-  m-,  some  hours  be- 
fore  daylight.     There  can  be  no  question 
that  he  th«i  slipped  to  his  home  in  Henrietta 
in  the  dead  hours  of  the  night 

Sirs.  Flannigan,  a  resident  of  Henrietta, 
and  who  lived  between  appellant's  resideuce 
and  said  schoolhouse  which  was  burned  that 
night,  swore  that  she  bad  known  appellant 
for  some  time;  that  she  saw  him  pass  her 
house  going  towards  said  schoolhouse  about 
2:30  or  3  o'clock  the  evening  the  house  was 
burned  that  night    She  swore: 

"I  am  familiar  with  his  fi^re  and  personal 
appearance.  I  was  Tery  sure  that  I  saw  Father 
Kline  in  Henrietta  on  the  day  that  the  school-' 
house  was  bnmed.    I  saw  him  go  by  the  beuse 


(her  hoosel,  and  then  in  the  evening,  .about  sup; 
per  time,  I  went  to  close  t^e  door  (the  door  of 
her  'house).  I  won't  say — I  don't  think  it  was 
an  hour  or  more  than  an  hour,  perhaps  in  lialf 
an  hour,  before  the  fire,  that  I  taken  it  to  be 
bim  that  passed  our  door  on  the  sidewalk.  He 
was  going  towards  the  building,  the  schoolhouse 
bnilding." 

She  then  shows  that  her  front  door  was 
only  25  or  30  feet  from  the  sidewalk  where 
she  saw  appellant  passing. .  She  swore: 

"I  just  watched  him  until  he  got  up  to  the 
next  street.  I  could  not  say  how  far  that  was ; 
and  I  went  back  in  the  house." 

On  cro^»«zamlnatlon,  her  testimony  may 
have  been  somewhat  weakened  by  the  appel- 
lant's skillful  attorneys  having  her  testify 
that  she  might  be  mlstakoi  In  swearing  that 
it  was  appellant  that  she  saw  on  these  two 
occasions.  On  redirect  examination,  she 
swore: 

"I  recognised  the  party  that  I  saw  about  2:30 
or  3  o'clock  on  the  day  the  house  was  burned 
to  be  Father  Kline,  also  that  nigrht :  though,  as 
I  said  before,  any  one  might  be  mistaken  after 
night,  seeing  him.  But  I  was  so  sure  it  vaa 
Father  Kline,  because  he  had  passed  our  boose 
so  ma.nj  times,  and  because  I  had  saw  him  so 
many  times.  I  think  I  could  not  be  mistaken, 
and  for  that  reason  I  said  It  was  Father  Kline.' 

On  recross-examlnation,  she  said: 
"I  say  that  any  one  could  be  mistaken,  bat 
I  was  so  sure  I  recognized  him  was  the  reason 
I  had  spoke  aboiut  it    *    *    *    I  ,saw  the  side 
of  his  face  on  these  occasions." 

The  testimony  onqaestionably  shows  that 
there  was  &  night  train  on  the  Missouri,  Kan- 
sas. &  Texas  Ballroad  from  Henrietta  to 
Ringgold,  a  dlBtaoee  of  aboat  16  miles.  Ring- 
gold la  where  the  Rock  Island  and  Missouri, 
Kansas  &  Texas  croea.  Appellant  turned  up 
at  Ringgold  .on  the  morning  of  October  10th. 
There  can  be  bo  Question  but  that  the  jury 
were  dearly  autboclzfed  to  believe  from  aU 
the  facts  that,  after  appellant  burned  hla 
house  at  Henrietta  on  the  early  part  of  the 
ni^t  of  October  9tfa,  if  he  did,  he,  that  night, 
took  the  night  train  oa.  the-  Katy,  ot  some 
other  method  of  transportatton,  and  went 
from  Henrietta  to  Ringgold,  where  he  turned 
up  the  next  morning.  .   , 

Appellant  attempted  to  prove  that  he  ar- 
rived at  Bridgeport  from  Dallas  or  Ft.  Worth 
on  the  night  of  October  the  9th  on  said  tmln, 
which  readied  there  at  10:45  at  night,  and 
that  he  remained  there  at  Mr.  Cage's  hotel 
that  night  and  went  to  Ringgold  on  the  Rook 
Island  the  next  morning,  whereby  he  at- 
tempted to  account  for  hia  being  at  Ringgold 
on  the  morning  of  October  10th.  He  testified 
that  In  efl!ect.  He  attempted  to  eatabU^b 
that  he  arrived  at  Brldg^Dort  at  10:45  on  the 
night  of  October  Sth,  and  remained  there 
that  night,  by  Mr.  C!flge,  the  hotel  man,  ajud 
his  wife,  and  Mr.  McDaotel,  who  ran  a  res- 
taurant and  coffee  stand.  He  attempted  to 
show  by  Mr.  Cage  that  he  waa  there  on  the 
night  of  October  9th,  by  showing  that  the 
Sunday  following  he  (ap];)elUuiit)  attended  the 
funeral  ceremony  of  a  child  who  had  died 
there,  and  superficially  Mr.  Cage's  testlmoay 
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on  direct  examination  might  apparently  have 
that  tendency ;  but  on  cross-examination  he 
swore  that  appellant  did  stay  all  night  with 
blm  some  Friday  night  and  was  there  the 
next  day  and  stayed  also  the  following  Sat- 
urday night,  and  that  on  Sunday  blowing 
he  attended  the  funeral  of  a  child,  but  he 
could  not  be  certain  as  to  the  time.  lie 
swore: 

"1  cannot  tell  this  jury  the  date  upon  which 
that  child's  funeral  was  held.  I  don't  tell  this 
jury  whether  it  was  Sunday,  October  11th,  or 
Sunday  a  week  later,  or  a  week  earlier.  I  don't 
know  anything  about  that,  only  I  beard  the 
child  was  buried.  I  don't  know  the  date.  I 
don't  know  what  day  the  child  was  buried,  and, 
consequently,  I  don't  know  what  date  Father 
Kline  was  at  my  place  at  that  time." 

Mrs.  Cage's  testimony  was  more  uncertain 
than  that  of  Mr.  Cage  as  to  the  particular 
time  when  appellant  was  there.  Mr.  McDan- 
lel,  the  restaurant  man,  trom  whom  appellant 
<aalmed  to  have  bought  a  cup  of  coffee  after 
his  arrival  at  Bridgeport  at  10:45  at  night 
on  October  9th,  swore  that  he  could  not  tell 
the  date  on  which  Father  Kline  got  a  cup 
of  coffee  at  his  restaurant.    He  swore: 

"I  do  not  know  the  night  of  the  week  or  the 
night  of  the  month.  *  *  *  I  could  not  tell 
yon  how  long  it  was  before  the  funeral  that  Fa- 
ther Kline  was  in  my  restaurant  drinking  that 
coffee." 

Taking  the  testimony  of  these  witnesses, 
separately  or  together,  it  utterly  fails  to  fix 
the  time  that  appellant  was  at  Bridgeport 
drinking  the  coffee  and  staying  all  night  at 
the  hotel  as  the  night  of  October  9th.  Any 
<me  reading  and  studying  the  testimony 
would  come  to  the  conduMon  that  it  was  not 
on  that  ni^t,  but  that  It  was  either  the 
week  befbre  or  the  week  after;  and,  espe- 
cially, when  taken  in  connection  with  the 
tickets  and  stubs,  whidi  do  not  lie,  but  speak 
the  truth,  there  can  be  no  question  but  that 
he  did  not  stop  off  at  Bridgeport  on  the  night 
of  October  9th  and  remain  there  that  night, 
but  that  it  was  some  other  night  when  he 
did  this.  It  is  also  a  very  significant  fact 
that  he  bought  no  ticket  from  Bridgeport  to 
Ringgold  on  the  morning  of  October  10th,  but 
did  buy  and  use  one  from  Ringgold  to  Bridge- 
port on  said  morning.  The  stubs  and  tick- 
ets clearly  show  this. 

It  is  wholly  unnecessary  to  discuss  the  tes- 
timony of  the  whereabouts  of  the  appellant 
on  Tuesday  night,  October  «th,  when  the  first 
attempt  was  made  to  bum  his  building. 
Probably  he  is  thai  shown  to  have  been  at 
Wichita  Falla  It  is  a  significant  fact,  how- 
ever, that,  while  he  testified  thajt  at  the  in- 
stance of  OD»  of  the  insurance  companies  he 
had  agreed  and  in  fact  did  have  a  watch- 
man, who  was  his  cousin,  for  his  said  school 
building,  he  was  not  accounted  for  and  was 
not  produced  and  bis  evidence  introduced  by 
appellant  on  this  triaL  The  Jury  could  well 
conclude  from  all  the  facts  that  he  was  In- 
strumental in  having  some  one  else  to  at- 
tempt to  bum  the  house  on  Tuesday  night, 
when  he  could  establish  an  alibi;    but,  as 


that  effort  failed,  that  he  himself  after- 
wards, on  the  Friday  night  following,  under- 
took the  job  himself  and  succeeded  in  burn- 
ing it  in  order  to  get  ^0,600  Insurance  on  an 
old  sdioolhonse  that  was  worth  not  exceeding 
i  $2,600  or  $3,600  at  the  very  outside,  including 
I  the  more  than  two  blocks  of  ground  on  which 
it  was  situated.  But  whether  he  had  any- 
thing to  do  with  the  attempt  to  bum  bis 
house  on  the  night  of  the  6th  of  October  lias 
nothing  to  do  with  the  facts  which  ttbow 
the  burning  on  the  night  of  October  9tb,  and 
he  may  have  been  entirely  Innocent  of  any 
connection  with  said  previous  attempt. 

There  are  many  inconsistencies  and  con- 
tradictions in  his  own  testimony  on  cross-ex- 
amination. Thus,  at  one  place  he  testified: 
"I  might  have  bought  a  ticket  from  Bridge- 
port to  Bowie  on  October  8th.  I  might  have 
done  that.  I  might  have  run  up — I  tell  this  jury 
that  I  m:Kht  have  run  up  to  Bowie  on  October 
8th  from  Bridgeport" 

In  another  place,  in  testifying  about  the 
signed  stub  by  him  No.  41  and  the  tidtet 
from  Bridgeport  to  Bowie  procured  thereby, 
he  said: 

"I  might  have  taken  the  evening  (train)  if  the 
ticket  is  there.  Yes,  sir ;  I  think  I  have  gone 
up  to  Bridgeport.  I  have  a  definite  recollection 
of  going  from  Bridgeport  to  Bowie  on  October 
8th  and  pnrcbaaiiig  a  ticket  from  Bridgeport  to 
Bowie  on  October  8th.  I  might  have  taken  that 
10:45  train  from  Bridgeport  to  Bowie  on  Oc- 
tober 8th  in  the  evening.  That  would  bring  me 
into  Bowie  about  11:30  or  11:40  that  night." 
(S.  of  F.  p.  137.) 

It  is  true  that  he  claimed  that,  if  be  did 
that,  he  went  back  to  Ft  Worth  tliat  ni(^t 
and  reached  there  early  the  next  morning  be- 
fore day,  all  of  which  from  his  own  state- 
ment' is  wholly  unreasonable,  and  expressly 
disputed  by  his  stubs  and  tickets.  Again,  be 
said: 

"Here  is  a  ticket  here  and  a  credential  ti<Aet 
from  Bowie  to  Henrietta  dated  October  9th,  Now 
42.  It  ia  possible  that  I  bought  that  ticket  in 
Bowie  on  October  0th.  If  I  went  up  there,  I 
possibly  did.  I  think  that  would  be  the  evenioe 
of  October  8th."     (S.  of  F.  p.  139.) 

Again,  he  said: 

"The  reason  why  Z  bought  a  ticket  at  Bowie 
on  the  night  of  October  8th,  or  morning'  of  Oc- 
tober 9th,  to  Henrietta  was,  well,  with  the  in- 
tention, I  suppose,  of  coming  to  Henrietta,  but 
I  found  that  I  did— I  thought,  what  is  the  use 
of  coming  up  to  Henrietta  I  have  nothing  to 
do  there.  I  might  as  well  go  back  to  Ft  Worth, 
and  I  was  to  be  at  Bridgeport  Sundav  anyhow. 
I  changed  my  mind."    (S.  of  F.  p.  140.) 

It  Is  a  very  significant  fact  that  he  did  not 
buy  nor  use  any  ticket  that  night  from  Bowie 
bads  to  Ft.  Worth,  for  his  stubs  show  the 
next  ticket  he  bought  was  on  the  morning  of 
October  10th,  from  Ringgold  to  Bridgeport 

No  statement  of  any  of  the  testimony,  or 
the  Inference  to  be  dearly  drawn  therefrom. 
In  the  original  opinion,  was  placed  therein 
because  of  any  inadvertence.  They  are  based 
unquestionably  on  the  testimony  Introduced 
on  this  trial,  after  a  most  thorough  and  care- 
ful study  of  It  The  testimony  about  what 
he  paid  for  the  old  schoolhonse,  what  he  to 
shown  td  liave  stated  was  its  valuer  with  Hie 
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dianges  tbat  he  bad  maite  on  It  and  tbe  value 
with  the  Improvements  placed  OB  it,  was  an 
Accnrate  statement  from  tbe  testimony  Itaeit, 
and  not  a  single  statement  In  the  original 
opinion  In  that  connection  bat  which  waa 
borne  oot  strictly  by  the  testimony.  Mr. 
Squires  swore  positlTdy  that  appellant  did 
Dot  make  any  representations  whatever  to 
him  at  the  time  he  Issned  tbe  f2,600  policy 
that  there  waa  any  othn*  Insaranoe  upon  the 
building,  and  that  he  knew  nothing  about 
any  additional  Insorance  on  the  building  un- 
til months  after  the  Are,  and  learned  that 
from  another,  and  not  from  appellant.  Tbe 
policy  tbat  Mr.  Squires  issned  was  dated  on 
March  1,  1013.  The  $3,000  and  $5,000  poU- 
ctes  Issned  by  the  Catholic  Mutual  Belief  So- 
ciety were  not  Issned  until  March  19,  1913. 
It  Is  true  that  api>ellant  swore  tbat  he  did 
tell  Mr.  Squires,  at  the  time  Squires  Issued 
his  $2,500  policy,  tbat  he  bad  this  other  Insur- 
ance of  $3,000  and  $5,000.  The  policy  Squires 
issued  was  issued  and  dated  on  Mardt  1, 
1913.  The  said  two  policies  of  $3,000  and 
$5,000  Issued  by  said  relief  society  were  not 
issned  and  dated  until  19  days  later,  March 
19,  1918.    (S.  of  F.  p.  208.) 

There  is  nothing  else  necessary  to  be  dis- 
cussed as  to  appelhint^B  motion  for  rehear- 
ing. 

It  is  overmled. 

DAVIDSON,  J.,  not  present  at  ooosulta- 
tion. 

HARPER,   J.   (concurring).     I   have   very 
thoughtfully  studied  this  record,  and  deem- 
ing tbe  letters  dated  August  17,  1914,  and 
January  15,  1915,  Inadmissible,  I  have  been 
at  some  difficulty  in  arriving  at  a  conclusion 
in  tbe  premises.    Tbe  court,  In  bis  qualifica- 
tion to  tbe  bills,  says  tbe  only  objections 
offered  were  made  when  tbe  district  attorney 
was  cross-examining  appellant  in  regard  to 
these  two  and  the  other  letters  in  evidence; 
that  subsequently  counsel  for  appellant  offer- 
ed, at  least,  the  letters  bearing  on  the  ex- 
penditures, and  after  this  the  district  attor- 
ney read  all  the  letters.  Including  the  above 
two,  and  no  objectlcm  was  made  at  that  time 
by  appellant  to  the  Introduction  of  these  two 
letters.    If  the  bills  showed  that  an  objection 
was  then  made,  we  might  feel  inclined  to 
sustain  appellant's  contention ;  but  tbe  court 
says  none  was  then  made,  and,  as  appellant 
accepted  tbe  bills  as  thus  qualified,  we  must 
so   conclude,  and  under  such  circumstances 
tbe  objection  made  at  the  time  of  cross-ex- 
amination could  not  be  made  to  relate  to  the 
time  when  later  they  were  read  to  tbe  Jury 
without  objection. 

Another  matter  to  which  the  writer  has 
not  lieretofore,  and  cannot  now,  give  bis  full 
conconrenoe  is  that  If  the  letters  were  Inad- 
misaibte  as  appellant  received  the  lowest  pun- 
ishment, their  introduction  over  objection 
would  not  be  ground  for  reversal.  Tbe  let- 
ters tbemselvaa  could  s(A  and  would  not  have 


any  toidency,  to  show  that  appellant  bomed 
tbe  boose,  but  tbe  language  In  the  letters 
mlgjit  prejudice  a  Protestant  Jury  against  ap- 
pellant, and.  If  80,  they  would  give  but  little 
credence  to  bis  testimony,  and  upon  his  tes- 
timony be  relied  to  create  at  least  a  doubt 
in  tbe  minds  of  the  Jury  as  to  his  guilt. 
Howevor,  the  writer's  views  have  not  here- 
tofore prevailed,  and  be  believes  in  one  rule 
of  law  for  all.  In  the  case  of  Miller  v.  State, 
from  Travis  county,  decided  last  we^  tbe 
court  in  the  opinion  admitted  tbe  testlmany 
in  tbat  case  was  Imint^erly  admitted,  and 
that  It  was  prejudicial,  but,  inasmuch  as  tbe 
Jury  assessed  tbe  lowest  penalty,  they  would 
not  disturb  the  verdict  Tbe  writer  dissented 
most  vigorously,  but  U  that  Is  to  be  the  rule 
of- decision  in  this  court.  If  the  objection  bad 
been  urged  when  tbe  letters  vrere  offered  In 
evidence  (which  the  court  says  waa  not  done), 
tbe  error  would  not  be  reveisible,  as  appel- 
lant received  tbe  minimum  punishment.  See 
Miller  V.  State,  recently  decided,  and  author- 
ities cited.  Under  tbe  rule  In  that  case,  this 
case  should  also  be  affirmed,  considering  tbe 
bills  as  ample  to  present  the  question. 

DAVIDSON,  J.  (dissenting.  The  state  re- 
lied, first,  upon  tbe  fact  that  Mrs.  Flannlgan 
recognized,  or  thought  she  did,  appellant  in 
tbe  town  of  Henrietta  on  tbe  evening  prior 
to  tbe  burning  of  the  house  at  night  This 
recognition  was  not  by  his  face,  but  by  bis 
general  maimer  and  dress,  be  being  some 
distance  from  her  walking  along  tbe  street 
The  first  time  she  recognized  him  was  In  the 
early  evoaing,  and  tbe  second  time  late  in  tbe 
evening.  No  other  witness  was  produced  who 
saw  defendant  or  was  aware  of  bis  presence 
In  Henrietta,  the  town  in  which  tbe  house 
was  burned.  Her  testimony  was  sought  to  be 
reinforced  by  drcnmistances  growing  out  of 
railroad  tickets  which  were  used,  or  supposed 
to  have  been,  by  appellant,  covering  some 
days  before  and  Just  after  the  alleged  burn- 
ing. It  is  unnecessary  for  what  I  have  to 
say  to  enter  into  a  statement  of  these  differ- 
ent transactions.  The  state  also  sought  to 
reinforce  its  side  by  showing  appellant  had 
made  different  statements  as  to  bis  where- 
abouts on  the  night  of  the  alleged  burning  of 
the  bouse.  There  are  explanations  offered  by 
him,  and  tbe  main  ticket  used  by  tbe  state, 
known  as  No.  42,  In  such  a  way  that  it 
amounted  to  but  little^  tf  anything,  as  evi- 
dence to  show  bis  presence  in  Henrietta  on 
tbat  particular  night  The  changes  on  the 
ticket  rendered  It  fully  doubtful  on  the  part 
of  the  conductor,  who  testified  about  taking 
up  that  ticket,  as  to  whether  he  did  in  fact 
take  It  up  that  night  and  whether  appellant 
rode  on  bis  train  that  particular  night.  Tbe 
state's  theory  was  that  if  be  rode  on  tbat 
particular  ticket  be  could  have  been  in  Hen- 
rietta on  the  morning  of  the  9tb ;  tbe  house 
being  burned  on  the  night  of  tbe  9th.  Ap- 
pellant met  this  by  proving  a  complete  alibi 
by  various  and  sundry  witnesses  as  well  as 
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by  his  own  testimony.'  Ttit««  wltaeaaes,  toft 
instance;  locate  hlna  at  Ft.  Worth,  at  the  time 
of  the  alleged  burning,  he  leaving  Vt.  Worth 
about  the  hour  or'  Uttle  before  the  house  was 
burned  at  Henrietta,  and  going  thence  to 
Bridgeport  in  Wise  county  on  that  ntgfat, 
reaching  there  about  10  o'clock.  Hla  presfence 
at  that  place  at  that  time  was  proved  not 
only  by  himself  but  by  other  witnesses  who 
lived  in  Bridgeport.  I  do  not  care  to  go  into 
the  details  of  the  evidence. 

While  appellant,  who  Is  a  Catholic  priest, 
was  being  interrogated,  letters  were  intro- 
duced by  the  state  over  the  objection  of  ap- 
pellant. There  are  several  of  these  bills  of 
exception,  but  one  will  be  enough  to  illustrate 
what  I  have  to  say  about  it,  known  as  bill  of 
exceptions  No.  1.    It  recites: 

"Be  it  remembered  that  upon  the  trial  of  the 
above  styled  and  numbered  cause,  and  while 
the  state  of  Texas,  through  her  district  attor- 
ney, was  offering  the  testimony  in  chief  upon 
the  trial  of  said  cause,  the  district  attorney  of- 
fered in  evidence  the  following  letter,  to  wit: 
'Henrietta,  Tex.,  August  17,  1814.  Mr.  C.  W. 
Martin,  Omaha,  Neb.— Dear  Sir:  Inclosed  you 
will  find  a  check,  $25.00,  the  balance  due  on  the 
insurance  policy  of  our  school  I  have  had  great 
difficulty  with  our  school  in  order  to  get  it  on  a 
running  basis,  and  hope  by  the  first  of  November 
to  be  able  to  have  a  good  little  school  for  our 
children.  I  have  a  great  obstacle  to  contend 
with,  or  we  few  Catholics  have  here,  as  we  are 
surrounded  by  Protestant,  bigots  and-  they  seem 
to  hate  a  Catholic  school,  and  have  done  all  iu 
their  power  to  check  us.  However,  I  hope  with 
God's  grace  and  help  we  will  be  able  to  overcome 
this  prejudice.  Thanking  you  for  the  favors  you 
have  extended  us,  and  with  best,  wishes,  I  am 
ioura  in  X  E>,  Eev.  Philip  J.  Khne.  Henrietta, 
Texas,  Box  273.'     (Ex.  No.  45.) 

"And  thereupon,  and  at  the  time  said '  letter 
was  offered  in  evidence,  the  defendaxt's  counsel 
then  and  there  in  open  court  objected  to  the  in- 
troduction of  said  letter,  and  especially  that 
part  which  reads  an  follows:  'I  nave  a  great 
obstacle  to  contend  with,  or  we  few  Catholics 
have  here,  as  we  are  surrounded  by  Ptotesta&t 
bigots  and  they  seem  to  hate  a  Catholic  school, 
and  have  done  all  in  their  power  to  check  us.' 
First,  because  the  same  was  wholly  Irrelevant, 
and  ImmateriaL  Second,  because  said  letter  did 
not  prove,  or  tend  to  prove,  any  issue  in  thia 
case.  Q?hird,  because  the  same  was  highly  prej- 
udicial to  the  rights  of  the  defendant.  And  the 
court  overruled  each  and  all  of  said  objections, 
and  permitted  the  district .  attorney  to  read  in 
evidence  and.  in  the  presence  and  heaxing  of 
the  jury  trying  this  said  cause,  said  letter.  To 
which  action  and  ruling  of  the  court  in  overrul- 
ing said  objections  and  pettnittlng  said  letter 
to  be  read  to  and  in  the  presence  and  hearing 
of  the  jury  tij'ing  this  said  cause,  the  defendant 
then  and  there  in  open  court  duly  and  legally 
excepted,  and  here  now  tenders  this  his  bill  of 
exceptions  No.  1,  and  asks  that  the  same  be 
approved,  signed,  and  ordered  hied  as  a  part  of 
the  record  herein." 

This  bill  of  exceptioiiB  Is  thus  qoalified  by 
the  court:   - 

''The  objections  urged  in  this  bill  were  made 
at  the  time  the  district  atterney  was  reading 
said  letter  to  the  defendant  on  cross-examina- 
tion, while  said  defendant  was  testifying  In  his 
own  behalf,  and  liefore  said  letter  had  been  of- 
fered in  evidence  by  the  state.  Before  said  let- 
ters, including  this  one,  was  offered  in  evidence, 
the  following  proceedings  were  had,  while  the 
defendant  was  still  testifying  in  his  own  behalf 
on  redirect  ezainination  by  Hon.  B.  B:  Taylor, 


attomejr  for  defendaat:  Mr.  Taylor,  after  in- 
terrogatinr  the  defiendant  about  tiie  anuwnt  of 

improvements  he  had  placed  on  the  burned  build- 
ing, asked  the  following  questions:  Q.  State 
whether  or  not  yon  now  say,  since  yon  have 
gone  over  and  read  these  letters,  about  what  yon 
would  say  was  the  amotmt  of  mone^-,  in  the  ag- 
gregate, that  you  spent  on  this  building.  A.  I 
would  figure  between  52,600  and  |3,000.  Mr. 
Taylor:  I  want  to  oC^  in  evidence  the  letter* 
you  read  here.". 

H^re'tbe  court  further  stated: 

"It  is  claimed  by  couhsel  for  defendant  that 
this  offer  was  made  for  tiie  purpose  of  showing 
his  expenditures  on  the  building  only;  and  I 
accept  his  version  of  his  o&er. 

"Said  letters,  including  the  one  here  In  ques- 
tion, were  thereupon  offered  in  evidence,  and 
read  to  the  jury  l^  district  attorney. 

"This  qualification  applies  also  to  all  the  oth- 
er letters  introduced." 

■  The  grounds  of  objections  urged  in  tlie  bill, 
as  will  be  ae&i  from  an.  inspection  of  it,  and 
especially  to  that  part  of  It  which  reads  as 
follows,  "I  have  a  great  obstacle  to  contend 
with,  or  we  few  Catholics  have  here,  as  we 
are  surrounded  by  Protestant  bigots  and  they 
seem  to  hate  a  Catbcdlc  school,  and  have  done 
all  in  their  power  .to  check  us,"  are:  First, 
the  same  was  wholly  irrelevant  and  Immate- 
rial; second,  said  letter  did  not  prove  or 
tend  to  prove  any  issue  in  this  case;  third, 
the  same  was  highly  prejudicial  to  the  rights 
of  the  defendant  I  have  set  out  the  bUl  ful- 
ly so  that  the  matters  can  be  seen  as  verified 
In  the  blU. 

The  bill  of  exceptions  was  disposed  of  in 
the  opinion  mainly  upon  the  ground  that  it 
was  wholly  Insnfflcient  to  present  the  issue, 
and  that  It  did  not  sufficiently  state  the  mat- 
ters to  Authorize  a  consideration  of  the  bllL 
To  this  I  cannot  agree.  Usually  when  the 
grounds  of  objection  state  that  it  was  Irrel- 
evant and  immaterial,  it  may  be  considered 
in  the  light  of  a  general  demurrer,  and,  if  in 
the  light  of  such  objection  the  testimony  is 
admissible  for  any  purpose,  the  objection 
might  not  be  sufficient  Bat  if  the  evidence 
was  not  admissible  tor  any  purpose  on  the 
trial,  then  the  general  demurrer  is  sufficient 
It  Is  Useless  to  cite  authorities,  I  think,  upon 
this  proposition;  but  I  will  cite  Brandi's 
Crim.  Law,  §§  45,  46,  and  49.  On  the  secimd 
proposition,  that  it  did  not  prove  or  tend  to 
prove  any  issue  in  the  case,  it  will  only  be 
considered  in  the  light  of  the  bill  itaelt  If 
this  objection  Is  well  taken  to  the  matters 
set  forth  in  the  bill  itself,  it  would  be  suffi- 
cient Whatever  may  be  contained  in  the 
bill,  If  upon  an  Inspection  of  it  it  does  not 
prove  or  tend  to  prove  any  Issuable  fact, 
then  sudi  objection  Is  sufficient  Taking  the 
bill  as  l£  is  presented,  I  do  not  understand 
how  the  fact  that  this  letter  contained  th^ 
expressions  referred  to,  that  he  was  snr^ 
rounded  by  Protestant  bigots,  or  the  Ckttho- 
lloB  of  the  town  were  surrounded  t>y  Protes- 
tant bigots,  could  possibly  prove  any  ISBoe  in 
a  case  of  burning  a'  house  for  the  Insoranoe 
on  it,  so  far  as  ai^>ellant  Is  concerned.  I  be- 
lieve this  ezceptkMt  is  good  under  the  Btat» 
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ments  of  tbe  bffi  ItMlf.  As  to  the  tklvd 
ground.  It  will  not  be  ^nestkmed  the  letter 
was  of  a  very  prejudicial  tiatorew  Aa  a  gen- 
eral proposition,  a  bill  should  be  sufiBciently 
full  and  certain  in  Its  statements  so  that  In 
and  of  ItseK  'It  will  disclose  what  is  neoes- 
gary  to  show  the  supposed  error.  Mr.  Branch 
collates  numerous  authorities  in  section  45  of 
his  CMmlnai  L*w  BOpiwrtlng  this  proposi- 
tion. In  section  46  of  his  CMmlnai  Law,  he 
condenses  the  law  foicefnlly  that  bills  of  ex- 
ception to  testimony  will  nOt  be  held  defec- 
tive for  failure  to  state  what  objection  was 
made,  if  the  testimony  is  obTlonsly  hurtful 
and  Inadmissible  for  any  purpose,  dtlng  BeQ 
V.  State,  2  Tex.  App.  220,  28  Am.  Rep.  429: 
Guajardo  ▼.  State,  24  Tex.  Cr.  App.  605,  7 
R.  W.  831;  Brown  ▼.  State,  57  Tex.  Or.  B. 
269,  122  8.  W.  565;  Tyson  r.  Stote,  14  Tex. 
App.  891.  Objection  to  evidence  admitted, 
that  it  was  immaterial  and  Irrelvrant,  Is  too 
general  to  be  considered  nnless  obviously  the 
evidence  would  not  be  admissible  for  any  pnr- 
pose.  He  cites  a  great  number  of  cases,  com- 
mencing with  Mdjrath  v.  SUte,  35  Tex.  Or. 
R.  422,  84  S.  W;  127,  941,  down  to  and  includ- 
ing Lamb  ▼.  State,  66  Tex.  Cr.  R.  825.  116  S. 
W.  588. 

Sometimes  a  statemmt  of  fkicts  will  be 
looked  to  In  aid  of  a  bill  of  exceptions,  but 
that  phase  of  It  is  not  here  discussed.  Some 
cases  deal  with  the  question  as  to  whether 
or  not  the  bills  are  sufficient,  and  in  this  con- 
nection authorize  a  reference  to  the  state- 
ment of  facts  to  explain,  verify,  or  make 
plain  the  difference  between  the  biU  of  ex- 
ceptions Bs  given  by  the  court  and  that  tak- 
en by  bystanders.  This  bill  was  not  taken 
by  bystanders,  but  was  given  by  the  court 
and  qualified  as  above  stated.  The  court  cer- 
tified the  statement  that  the  defendant  of- 
fered CMtain  letters  which  speak  of  the 
amount  of  improvements  put  upon  the  prop- 
erty by  appellant  This  letter  had  nothing 
to  do  with  that  matter  and  in  no  way  refer- 
red to  expenses,  as  do  some  of  the  letters 
mentioned  in  bills  of  exception.  But  it  will 
be  noted  that  appellant  did  not  read  any  of 
the  letters  to  the  Jury;  he  simply  offered 
them  as  stated.  If  the  bill  of  exceptions  had 
shown  they  were  offered,  but  failed  to  show 
they  were  read  in  evidence  befbre  the  Jury, 
the  bill  of  exceptlcms  would  not  have  been 
iufficient  to  show  that  they  were  introduced, 
[he  authorities  ate  clear  upon  that  proposl- 
lon,  at  least  since  Burke  v.  State,  26  Tex. 
ipp.  172,  7  S.  W.  873.  The  court  in  his  qual- 
Scation  says  defendant  offered  no  letters  but 
hose  which  referred  to  the  amount  of  Un- 
vovements  placed  upon  the  property  by  ajh 
icllant.  These  appellant  did  not  Introduce' 
n  evidence.  This  letter  does  not  refer  to 
hose  and  had  nothing  to  do  with  them.  The 
udge  certified  that  fact  That  this  testl- 
□ony  was  damaging  and  hurtful  would  hard- 
y  be  a  question  or  subject  of  debate.  It  was 
lot  withdrawn  from  the  Jury ;  therefore  no 


qiiesti<m  is  presented  from  that  standpoint 
vel  non.  The  writer  has  heretofore  stated, 
and  now  states,  that  he  has  not  been  in  har- 
mony with  his  Associates  upon  th6  question 
of  explldtnees  in  bills  of  exception.  His 
view  is,  and  has  been,  if  a  bill  is  sufficient  to 
piesmt  the  supposed  error  so  the  court  may 
understand  the  proposition  asserted  in  it  and 
can  pass  upon  it,  that  the  bill  is  sufficient, 
and  that  it  is  not  necessary  to  repeat  all  the 
evidence  which  explains  in  detail  the  partic- 
nlar  point  It  is  the  opinion  of  the  writer 
that  this  bill  of  exceptions  la  amply  sufficient 
and  full  to  show  and  manifest  that  the  testi- 
mony introduced  in  tiie  letter  which  is  set 
out  was  not  authorized.  It  had  no  applica- 
tion whatever  to  any  improvements  made  by 
appellant  upon  the  property,  but  was  merely 
intended  to  get  before  the  jury,  and  did  get 
before  them  the  prejudicial  matter,  that  he 
was  surrounded  by  what  he  termed  "Protes- 
tant bigots,"  or  the  few  Catholics  who  were 
there  were  so  surrounded.  That  this  could 
find  no  place  in  the  trial  of  this  case  ought 
not  to  be  debatable. 

I  want  to  say  further  that,  whatever  may 
have  been  the  old  rule  with  reference  to  the 
explidtness  of  a  bill  of  exceptions,  before  the 
Legislature  enacted  what  is  known  as  the 
stenographer's  law,  ought  not  now  to  obtain. 
Prior  to  that  time,  the  lawyers  of  the  case 
made  up  the  statement  of  facts  from  mem- 
ory without  stenographic  aid.  The  I.ieglsla- 
tnre  has  provided  that  a  Stenographer  shall 
be  employed  and  sworn  as  an  officer  of  the 
court,  that  he  shall  be  fully  guallfled,  and 
that  he  shall  take  down  everything  that  oc- 
curs during  the  trial  and  make  a  transcript 
of  the  matters  occurring  on  the  trial.  In  this 
case  the  stenographer  did  so.  He  certifies'  at 
the  end  of  the  transcript  that  this  was  a  cor- 
rect statement  of  facts  and  matters  occnrrlag 
oa.  the  trial.  The  Judge  ao  certifies,  and  the 
attorneys  on  both'  sides  so  agree.  The  witt- 
er wishes  to  emphasize  the  fact  where  now 
under  this  stenographer's  law  these  matters 
occur,  that  wherever  the  stenographic  r^;iort 
Is  signed  and  approved  by  the  Judge  and  the 
attorneys  in  the  case,  and  verified  by  the 
stenographer,  its  contents  shonld  not  be  per- 
mitted to  be  contradicted  by  the  qnaliaeatlon 
to  a  bill  of  exeepttoas.  If  the  bill  of  excep- 
tions is  not  soffldent,  it  may  be  that  it  would 
be  proper  to  qualify  the  bill  so  as  to  make 
the  matter  plain,  but  that  qualification,  what- 
ever it  may  be,  must  be  In  accordance  with 
the  stenographic  report  of  the  trial  made  by 
the  sworn  officer,  and  espedally  so  when  that 
record  Is  approved  by  the  court  and  the  at- 
torneys on  both  sides.  So  from  any  View- 
point, the  write*  is  of  the  opinion  that  this 
bill  is  amply  suffident  to  manifest  error,  and 
the  objections  are  suffident  So  far  as  this 
bill  is  concerned,  we  need  go  no  further  than 
the  face  of  the  bill  Itself.  It  is  not  neces- 
sary to  go  to  the  stenographic  report  to  as- 
certain this  fact 


Digitized  by  VjOOQIC 


83Q 


184  SOUTBWBSTEBN  BBPORTBB 


CEex. 


In  this  connection,  I  de^ln  to  say  fortber 
that  two  propositions  ongbt  not  to  be  contro- 
verted, or  at  least  seem  to  be  well-settled: 
That  where  the  errors  complained  of  con- 
duce to  bring  about  an  erroneous  conviction, 
or  concede  the  guilt  of  the  party,  that  It 
brought  an  enhanced  punishment,  it  is  re- 
versible. In  the  attitude  of  this  testimony 
and  the  more  than  serious  doubt  as  to  wheth- 
er the  defendant  was  In  town  at  the  time  of 
the  burning,  but  that  be  was  in  Ft  Worth, 
or  en  route  to  Bridgeport,  this  character  of 
testimony  contained  in  this  and  some  of  the 
other  letters  is  of  sufficient  importance  to 
turn  the  Jury  against  appellant  It  was  not 
withdrawn,  but  remained  with'  and  was  caa- 
sidered  by.  the  jury.  In  this  connection,  one 
other  fact  I  desire  to  state.  This  house  was 
burned  on  the  night  of  the  9th,  about  dusk 
or  dark,  which  was  Friday.  On  the  previous 
Tuesday  the  same  house  was  set  on  flre  by 
somebody.  This  was  a  Oatholic  schoolhouse 
in  Henrietta.  It  was  proved  beyond  ques- 
tion, if  not  a  conceded  fact,  that  appellant 
was  not  in  Henrietta  on  Tuesday  night  when 
the  house  was  first  sought  to  be  burned,  but 
was  In  Wichita  Falls.  It  was  a  serious  aues- 
tlon,  met  by  evidence  both  ways,  that  he  did 
not  return  to  Henrietta  until  after  the  sec- 
ond burning,  and  therefore  could  not  have 
been  guilty  of  the  second  burning.  Some  one 
else  set  the  house  on  flre  the  first  time.  It 
was  not  defendant  This  character  of  testi- 
mony set  forth  In  this  letter  may  have  in- 
duced the  Jury  to  find  ai^>eilant  guilty.  We 
cannot  tell,  in  cases  of  this  character,  Just 
what  may  or  may  not  influence  a  Jury.  lSK>m 
any  viewiMint,  this  testimony  was  clearly  in- 
admissible, and  the  writer  believes  that  the 
bill  of  exceptions  is  ample  under  the  authori- 
ties, and  especially  under  One  present  law,  to 
manliest  error  without  reference  to  the  state- 
ment of  facts.  If  we  were  permitted  to  go  to 
the  statement  of  facts,  it  would  not  show  the 
defendant  even  offered  any  of  tiiese  letters  ta 
evidence,  but  the  state  did,  and  it  Is  shown 
by  the  bill  of  exceptions  it  was  Introduced  by 
the  state  as  original  evidence.  The  bill  of 
exceptions  shows  the  state  of  Texas  was  of- 
fering this  testimony  in  chief  on  the  trial  of 
the  case  and  this  letter  was  read  as  evidence. 

It  Is  unnecessary  to  discuss  the  other  let- 
ters, In  view  of  what  has  been  stated.  They 
are  signed  by  the  Judge  and  qualified  in  the 
same  manner  as  was  the  bill  already  dis- 
cussed. 

I  cannot  agree  altogether  with  the  state- 
ment made  as  to  some  of  the  evidence  Intro- 
duced. As  I  understand  the  original  opin- 
ion, it  indicates  that  the  evidence  shows  that 
the  property  at  the  time  of  the  alleged  burn- 
ing was  only  worth  $2,500.  I  think  this  was 
an  inadvertence.  I  think  the  testimony  will 
show  conclusively  that  at  the  time  appellant 
bought  It  it  was  worth  $2,500,  and  the  wit- 
ness does  not  state  what  it  was  worth  at  the 


time  appellant  offered  to  aeU  bim  the  i»op- 
erty,  but  stated  that  quite  a  lot  of  Improve- 
ments had  been  made  on  the  bnUdlng  after 
purchase  In  order  to  make  it  suitable  for  a 
school  building,  and  appellant  offered  a 
state's  witness  tha  vropertjf  at  the  time  for 
$6,000  or  $6,600;  app^ant  stating,  also,  at 
the  time  be  was  willing  to  make  some  sacri- 
fice on  it  This  was  a  physician  who  was 
speaking  of  buying  it  for  some  purpose  con- 
nected with  his  practice,  but  the  trade  was 
not  consummated. 

At  the  time  tl>e  insurance  was  granted 
through  the  county  insurance  agent,  Mr. 
Squires,  Squires  testified  that  appellant  did 
not  Inform  him  that  he  bad  taken  out  insur- 
ance in  another  company.  Appellant  says  be 
did  so  inform  him,  and  told  him  the  name  of 
the  company  and  Incidental  matters,  and  this 
in  the  presence  of  Mr.  Wantland.  So  it  was 
not  a  conceded  fact  but  a  decidedly  contested 
Issue,  as  to  whether  appellant  did  or  did  not 
make  the  statement  to  Squires  at  the  time  be 
took  out  the  insurance  in  the  company  rep- 
resented by  Mr.  Squires.  Wantland  was  not 
introduced  as  a  witness.  Therefore  we  bave 
got  the  Issue  between  the  testimony  ot 
Squires  and  that  of  appellant  as  to  this  mat- 
ter. I  do  not  cace  to  pursue  this  matter  fur- 
ther. I  am  of  the  opinion  upon  a  review  of 
the  case  and  reading  of  the  record,  bills  of 
exception,  and  statement  of  facts,  tbat  these 
matters  were  of  such  an  erroneons  nature  as 
requires  a  reversal  of  the  Judgment  and 
awarding  appellant  another  hearing  before  a 
Jury.  To  this  end,  I  believe  the  affirmance 
should  not  have  occurred,  the  rehearing  ought 
to  be  granted,  and  the  Judgment  reversed. 


ROGERS  T.  STATE.     (No.  4090.) 
(Court  of  Oriminal  Appeals  of  Texas.     April  5, 

Cbiminai.  Law   «=»1090(1)—Apfbai/— State- 
ment OF  Facts— Buxs  of  Exceftiom — Ne- 

CESSITT. 

In  the  absence  of  statement  of  facts  and 
bills  of  exception,  nothing  is  presented  for  re- 
view. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2805;  Dec.  Ug.  «=»10eOil).] 

Appeal  from  District  Court,  McLennan 
County ;  Bidiard  I.  Munroe,  Judge. 

Harry  Rogers  was  convicted  of  torgtrj, 
and  be  appeals.    Judgment  affirmed. 

0.  C.  McDonald,  Asst  Atty.  Oen.,  tor  the 

State. 

'  PRENDERCAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  of  forgery,  with  no  state- 
ment of  facts  nor  bills  of  exertions.  In  the 
absence  of  wbicb,  nothing  is  raised  which  can 
be  reviewed. 
The  Judgment  is  therefore  affirmed. 


^s»For  otbsr  esse*  so  tame  topla  snd  KBT-NTIM^R  ta  all  lC«r-Numb«r6d  DlcMti  and  lBd< 
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MURRBIiiL  T.  STATE.     (No.  8844.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  1, 

1915.     On  Motion  for  Rehearing, 

April  19,  1916.) 

L  CannNAi,  liAW  «=>1128(1)— Appeai^-Ric- 
OKD— Mattbbs  Ocottbbino  Aftkb  Teem. 
A  record  in   criminal  proceedings   cannot 
be  varied  or  qualified  by  matters  occorrinK  after 

the  adjournment  of  court. 

[Ed.   Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  |  2951;   Dec.  Dig.  «=»1128(1).] 

2.  Ckiminai,  Law  *»6980)— CoNTiNrANCE— 

DlUOCKCE. 

Where  aocosed,  instead  of  sending  inter- 
rogatories to  an  officer  authorized  to  take  depo- 
sitioDS,'  mailed  them  to  the  postmaster  of  the 
town  where  witness  resided,  with  the  request 
tliat  the  pofltmaater  deliver  them  to  an  officer 
authorized  to  talie  depositions,  and  seat  no 
money  to  pay  for  taking  the  depoEitions,  he  did 
not  use  diligence  to  secure  the  testimony,  and 
he  is  not  entitled  to  a  continuance  to  obtain  it. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent.  Dig.  {  1336;   Dec.  Dig.  <S=>596(3).] 

3.  Seduction  ^=»34— Ckiminai,  Liability  — 

BUStaifTS   OF  OlTBNSE. 

To  constitute  the  offense  of  seduction.  It 
is  not  necessary  that  prosecutrix  must  have 
yielded  solely  in  reliance  on  the  promise  of  mar- 
riage, and  not  partly  through  love  for  the  ao- 
cused. 

lEd.  Note.— For  otb«r  cases,  see  Seduction, 
Cent  Dig.  K  68-60;   Dec  Dig.  «=>34.] 

4.  Cbiminai,  Law  *=»789(1)  —  Tbiajl  —  In- 
STKUCnONS— Reasowable  Dottbx. 

An  instruction  held  to  dearly  apply  the 
rule  of  reasonable  doubt  in  favor  of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1846-1849,  1W4,  1905,  1960, 
1907;  Dec.  Dig.  «=>789a).] 

Appeal  from  District  Gonrt,  Coryell  Conn- 
ty ;   J.  U.  Arnold,  Judge. 

Baity  Mnrrell  was  convicted  of  seduction, 
and  appeals.    AfiBrmed. 

Mears  &  Watklns,  of  Oatesville,  and  Wil- 
liams A  Williams,  of  Waco,  for  ^pellant 
C.  C.  McDonald,  Asst  Atty.  6«n.,  for  tlie 
SUte. 

HARPER,  J.  Appellant  was  convicted  of 
seduction,  and  bis  punishment  assessed  at 
two  years'  confinement  in  tbe  penitentiary. 

[1]  Tbe  first  contention  of  appellant  is 
that  tlie  court  erred  In  overruling  bis  motion 
for  a  continuance.  In  this  motion  he  states 
he  expects  to  prove  by  Sherman  Hale  that 
on  one  occasion  he  slept  with  the  prose- 
cntrlx,  Miss  Mary  Hale,  and  during  said 
night  had  sexual  intercourse  with  Miss  Hale, 
and  had  had  latercouxse  with  her  on  various 
occasions  prior  to  the  time  of  the  alleged 
seduction.  Tbe  materiality  of  such  testi- 
mony In  this  character  of  case  cannot  and 
will  not  be  questioned.  The  court.  In  ap- 
proving the  bill,  attaches  the  affidavit  of 
Sherman  Hale  to  Ids  qualificatlom  of  tbe 
bill.  In  -which  Sherman  Hale  swears  that  ap- 
pellant could  not  make  such  proof  by  him; 
that  he  never  at  any  time  slept  with  Miss 
Mary  Hale,  and  had  never  at  any  time  had 
!exiial    Intercourse  with  her;    but  be  says. 


on  tbe  other  band,  not  only  that  such  proof 
could  not  b^  made  by  him,  but  that  Miss 
Mary  Hale's  reputation  for  virtue  and  chas- 
tity is  good.  This  affidavit  was  made  after 
the  adjournment  of  court  for  the  term,  and 
appellant's  insistence  that  we  cannot  con- 
sider game  Is  correct  Such  an  affidavit 
would  have  been  admissible  when  the  hear- 
ing on  the  motion  for  a  new  trial  was  had, 
bnt  a  record  cannot  be  varied  nor  qualified 
by  matters  occurring  after  the  adjournment 
of  court 

,  [2]  Bo  tbe  only  question  is:  Did  appel- 
lant use  diligence  in  an  effort  to  secure  the 
attendance  of  tbe  witness?  If  he  did,  be 
would  be  entitled  to  a  reversal  of  the  case. 
If  not,  the  court  committed  no  error  in  over- 
ruling the  motion  for  a  continuance  and  re- 
fusing to  grant  a  new  trial  on  that  ground. 
Sherman  Hale  bad  lived  in  (Coryell  county 
a  number  of  years,  bnt  moved  from  that 
county  to  Oklahoma  in  November,  1914.  A 
complaint  was  filed  against  appellant  in  May, 
1915,  charging  him  with  having  seduced  Miss 
Hale  in  December,  1914.  He  was  bound 
over  to  the  grand  Jury,  and  when  that  body 
met  he  was  indicted,  and  bis  cause  set  for 
trial  on  tbe  26th  da^  of  July,  1916.  Appel- 
lant, prior  to  that  time,  and  after  indict- 
ment, had  a  subpoena  issued  to  Coryell  coun- 
ty for  Sherman  Hale.  The  least  diligence 
on  bis  part  would  have  ascertained  that 
Sherman  Hale  had  left  Coryell  county  for 
Potean,  Okl.,  some  six  months  prior  to  that 
time.  However,  when  the  case  was  called 
on  the  26th  of  July,  on  motion  of  appellant 
the  case  was  postponed  for  one  week  to  give 
appellant  an  opportunity  to  take  the  deposi- 
tions of  the  witneaa  He  propounded  inter- 
rogatories, time  was  waived  by  the  district 
attorney,  and  he  agreed  that  the  depositions 
might  be  taken  in  answer  to  the  original  in- 
terrogatories by  any  officer  authorized  to 
take  deposltiona  Appellant,  Instead  of  send- 
ing the  interrogatories-  to  an  officer  author- 
ized to  take  depositions,  mailed  them  to  the 
postmaster  at  Poteau,  Okl.,  with  the  request 
that  the  postmaster  deliver  them  to  an  of- 
ficer authorized  to  take  dq>oeition8.  No  an- 
swers to  the  depositions  were  received,  and 
it  is  not  shown  they  were  ever  delivered  to 
an  officer  authorized  to  take  depositions.  The 
postmaster  was  under  no  obligations  to  hunt 
up  such  an  officer,  and  appellant  admits  he 
sent  no  money  to  pay  for  taking  such  depo- 
sitions. 

Was  this  diligence?  There  Is  no  sho-wlng 
made  that  an  officer  authorized  by  law  to 
take  such  depositions  lived  in  Poteau,  Okl., 
and  as  only  a  Judge  of  the  Supreme  (^urt 
of  that  state,  or  a  commissioner  of  deeds 
for  this  state  who  resides-  in  Oklahoma,  could 
take  such  depositions  (Poteau  not  being  the 
capital  of  that  state),  it  is  hardly  probable 
such  an  officer  lived  in  Poteau,  and,  if  not, 
could  appellant  reasonably  expect  tbe  post- 
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master  of  Potean  to  look  np  such  an  officer 
and  turn  over  the  depositions  to  him,  when 
no  money  was  sent  with  which  to  pay  for 
taking  the  Ueposltions,  or  to  pay  the  ex- 
penses of  the  postmaster.  In  Adama  t.  State, 
19  Tex.  App.  260,  It  is  held  by  this  court 
that,  notwithstanding  the  waiver  of  the  dis- 
trict attorney,  the  affidavit  required  by  law 
In  taking  such  depositions  must  be  filed,  or 
the  appellant  will  be  lacking  In  diligence. 
This  question  Is  also  discussed  in  Swofford 
V.  State,  3  Tex.  App.  82,  and  holds  appellant 
lacking  In  diligence  tor  not  placing  the  dep- 
ositions in  the  hands  of  an  officer  author- 
ized to  take  the  depositions.  All  the  deci- 
sions of  this  court  hold  that  It  is  not  only  the 
duty  of  appellant  to  sue  out  the  process,  but 
it  Is  his  duty  to  place  it  In  the  hands  of  an 
officer  who  Is  authorized  to  execute  the  pro- 
cess. Dove  V.  State,  36  Tex.  Cr.  R.  107,  35 
S.  W.  648,  and  cases  dted  In  section  601, 
page  395,  White's  Ann.  Code  Cr.  Proc.  As 
the  application  does  not  show  that  the  depo- 
sitions Itad  been  placed,  or  that  the  post- 
master ever  would  place  them,  in  the  hands 
of  an  officer  authwlzed  to  take  the  deposi- 
tions of  the  witue»is,  the  court  did  not  err 
In  overruling  the  appUcfltion  for  a  continu- 
ance. 

Again,  if  we  consider  the  evidence  heard 
on  the  trial  of  the  case,  which  In  ruling  on 
the  motion  for  a  new  trial  the  court  had  a 
right  to  consider,  this  evidence  would  show 
that  Sherman  Hale  had  a  very  limited  ac- 
quaintance with  Miss  Mary  Hale,  and  com- 
paratively no  aasociatloo,  and  under  such 
circumstances  It  would  be  remarkable  U  the 
facts  stated  in  the  application  were  true,  un- 
less she  was  a  prostitute,  and  this  the  tes- 
timony most  emphatically  negatives,  for  the 
record  discloses  that  her  reputation  for  vir- 
tue and  chastity  was  good  In  the  community 
where  she  lived  prior  to  the  date  of  this  al- 
leged seduction.  And  under  snch  circum- 
stances we  cannot  say  the  court  would  err 
in  holding  that  the  witness  would  not  prob- 
ably so  testify  if  his  depositions  had  been 
secured.  Carver  v.  State,  36  Tex.  Or.  R.  552, 
38  S.  W.  183,  and  subdivision  2  of  section 
643,  White's  Ann.  Code  of  Criminal  Pro- 
cedure. 

[3]  The  prosecutrix,  Mary  Hale,  testified 
on  the  trial,  in  answer  to  questions: 

"Q.  What  caused  you  to  yield  to  him?  A. 
Because  I  loved  him,  I  reckon.  Q.  What  did 
you  say?  A.  Because  I  thought  he  loved  me 
and  would  be  true  to  me.  Q.  What,  if  any- 
thing, did  the  fact  you  were  going  to  be  mar- 
ried fire  days  after  that — state  what  effect  did 
that  have  on  you  in  allowing  him  to  have  intei^ 
course  with  you?  A.  I  thought  he  would  be 
true  to  me.  Q.  Would  you  have  yielded  to  him, 
but  for  the  fact  of  hia  promise  to  marry  yon 
five  days  after  that?    A.  No,  sir." 

Appellant  insists  that  the  court  should  have 
Instructed  the  jury,  under  this  testimony, 
that  if  the  prosecutrix  yielded  her  person  to 
appellant  partly  through  love  fior  apopllnnt 
he  was  entitled  to  be  aointtted.    He  contends 


that  she  must  have  yielded  soldy  In  rdi- 
ance  on  the  promise  of  marriage,  and  It  her 
love  for  appellant  was  any  part  of  her  rea- 
sons for  yielding  It  would  not  be  seduction 
under  our  statute.  We  have  frequently  held 
that.  If  the  act  of  Intercourse  took  place  In 
exchange  for  a  promise  of  marriage,  without 
evidence  of  aasodatioa,  love,  and  affection. 
It  would  be  but  a  matter  of  barter  and  sale. 
Seduction  necessarily  litapUes  that  one  has 
won  the  affection  of  the  young  lady  and  ob- 
tained her  confidence.  That  he  has  done  so 
would  not,  in  and  of  Itself,  make  a  caae  of 
sednctlon,  as  there  mnst  have  been  an  en- 
gagement to  marry  upon  which  she  had  a 
right  to  rely.  But  without  love  and  affection 
th«re  conld  hardly  be  a  case  of  seduction. 
It  is  the  fact  that  one  has  won  the  love  and 
confidence  of  a  young  lady,  and  by  reason  of 
such  facts  under  a  promise  of  marriage,  he 
brings  about  her  undoing,  that  renders  him 
criminally  liable.  The  court,  in  approving 
the  bill,  says: 

"The  proposition  asserted  if  appellant  is  that, 
if  prosecutrix  yielded  her  virtue  to  appellant 
partly  because  she  loved  him  and  partly  because 
he  promised  to  ninrry  her,  appellant  would  not 
be  guilty  of  seduction.  If  this  is  the  law,  then 
it  would  be  hard  to  imagine  how  a  case  of  se- 
duction would  arise.  As  I  imderstand  the  law 
of  seduction,  it  was  intended  to  punish  a  man 
wbf  would  first  win  the  love  and  confidence  of 
a  girl,  and  then  by  promise  of  marriage  induce 
her  to  have  intercourse  with  him,  and  then  fail 
or  refuse  to  carry  out  his  promise  of  marriac& 
Necessarily,  the  first  step  in  the  offense  is  to 
win  the  love  of  the  injured  female,  because  it  is 
her  love  for  the  man  who  promises  to  marry 
her  that  gives  her  faith  in  such  a  promise  and 
causes  her  to  rely  upon  it,  and  inspires  confi- 
dence in  the  maker  of  such  promise  and  belief 
that  he  will  carry  it  out." 

The  court  has  a  correct  conception  of  the 
law,  and  he  did  not  err  In  refusing  to  charge 
the  Jury  as  requested. 

[4]  The  next  contention  of  appellant,  as 
made  by  appellant  in  this  .court.  Is  that  the 
court  erred  In  falling  to  apply  the  reasonable 
doubt  to  that  paragraph  of  the  charge  of  the 
court  wherein  his  affirmative  defense  was 
presented.  The  record  we  have  before  ns  la 
not  clear  whether  or  not  the  court  had  or 
had  not  Instructed  the  jury  to  give  the  ap-  | 
pellant  the  benefit  of  a  reasonable  doubt  on 
this  Issue.  In  approving  the  bill  of  excep- 
tions the  court  Inserted  the  paragraph  on  this 
Issue  In  his  qualification  of  the  bill,  and  in 
it  the  reasonable  doubt  was  applied  to  that, 
as  well  as  all  other  Issues.  But,  as  appel- 
lant Insisted  this  did  not  comport  with  the 
true  facts,  the  court  required  the  clerk  to 
send  ns  the  original  charge  of  the  court,  and 
In  It  we  And  the  court  thus  instracted  tlw  ! 
Jury  on  that  Issue: 

"If  you  should  find  from  theevldenoe  that  one 
Roebuck  had  camnl  inteieourse  with  Miaa  Mar; 
Hale  before  the  defendant  had  intercourse  with 
her,  if  he  did  do  so,  or  that  the  defendant  had 
intercourse  with  her  without  a  promise  of  mar- 
riage before  be  had  Intercourse  with  her  under  a 
promise  of  marriace,  if  he  did,  er  if  yo»  hare  a 
mcuonaile  doubt  thereof,  then  in  that  event  you 
nppd  consider  the  case  no  further,  but  will  ac- 
quit the  defendant.'' 


Digitized  by  LjOOQ  IC 


IBZO 


MUBKBIiL  ▼.  STATB 


888 


Tbis  cleazl7  BAd  sooolnaay  apiiUed  tbe 
reasonable  d«abt  to  tliat  iasne  and  we  canr 
not  understand  why  ani«Uaiit  makes  Bscb 
oontentiim,  wban  tbe  record  discloses  tbat 
ttie  oonrt  so  inatraeted  at  Iiis  leQaest,  and 
amended  his  cbarge  in  cmifornilty  itith  apr- 
pellanf  a  cibieMaa.  tbereto. 

The  only  other  oooteDtion  Is  tbat  tbe  evi- 
dence is  InsnfiScient  to  sastaia  tbe  yordlct 
Both  appellant  and  tbe  prosecutrix  teetUy 
to  acts  of  Interooorse.  She  testifies  to  a 
promise  of  marriage.  Tbls  he  denies.  The 
prosecntilx,  boweTer,  la  corroborated  on  this 
IssDe  by  Mrs.  Maud  Pnrmenter  and  other  wU> 


Ibe  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

The  only  question  dlacossed  In  tbe  appUoa- 
tlon  for  a  rehearing  Is  the  one  relating  to  tke 
motion  for  a  contlnTiance.  One  of  conned 
for  appelant  In  his  argument  states: 

"We  cannot  agree  with  the  oourt  that  Hur* 
was  nny  duty  of  diligence  incunbent  on  the  de- 
fendant until  after  indictment." 

If  there  is  any  expression  In  the  original 
opinion  indicating  such  holding,  it  watt  not 
Intended.  His  duty  as  to  diligence  to  get  his 
witnesses  began  when  he  was  arrested  on  the 
indictment  Appellant  says  there  is  no  ques- 
tion as  to  diligence  up  to  July  26th.  To  this 
we  cannot  agree.  In  the  application  for  a 
continuance  appellant  states: 

"Defendant  shows  that  he  boa  learned  that 
the  witness  [Sherman  Hale]  moved  from  this 
county  to  Olclahoaa  in  September,  1914,  but 
ike  did  not  know  hit  rttiience  »t  the  timt  ht  had 
a  lubpoena  itaued  to  this  county." 

If  appeUant  knew  that  Hale  bad  left  Got- 
yell  county  at  tbe  time  be  had  tbe  sabpoena 
issued  to  tbat  county,  even  if  he  did  not  know 
his  exact  place  of  resldeitee  in  Oklahoma, 
certainly  causing  a  subpcena  to  Issue  would 
not  be  dlllgoice,  whui  be  knew  be  bad  left 
the  connty  nine  months  prior  to  the  Issuance 
of  tbe  subposna,  and  gone  to  Oklahoma.  Tbe 
case  would  stand  as  if  he  bad  had  no  j^ooeas 
issued,  and  no  diligence  used  up  to  tliat  tlma 
It  was  bis  duty,  instead  of  issotng  a  sab- 
pcena,  to  then  make  an  effort  to  secure  the 
d^Msitlons  of  tbe  witness.  However,  the 
court  did  grant  him  a  postponement  of  tbe 
case  from  July  26th  to  August  2d.  Tbe  dis- 
trict attorney  that  day  waived  notice  and 
servloe  and  copy  of  the  Interrogatories,  and 
184&W.-63 


agreed  that  commission  might  Issue  at  once, 
and  eonrndaalcm  did  lasae  on  tbat  itv-  It 
then  became  the  duty  of  appellant  to  see  that 
tbe  interrogatories  were  placed  In  tbe  bauds 
of  an  officer  authorized  to  take  tbe  deposi- 
tions. 

Appellant  insists  tbat  we  should  take  judi- 
cial notice  of  tbe  difficulty  of  securing  an  of- 
ficer to  take  depositions  of  a  witness  In  a 
sister  state.  If  we  should  take  such  notice, 
then  appellant  must  also  be  construed  to  be 
in  possession  of  tbe  same  Information,  and 
yet  be  made  no  effiurt  to  see  that  the  inter- 
rogatories reached  the  hands  of  an  officer  au- 
thorized to  take  depositions.  He  had  scren 
days.  Poteau,  Okl.,  Is  not  so  distant  but  tbat 
tbe  Interrogatories  could  have  been  taken  and 
returned  in  that  time  by  diligence ;  at  least, 
the  duty  to  endeavor  to  do  so  was  incumbent 
on  him,  and  If  he  failed,  after  using  due  dili- 
gence, there  would  be  merit  In  his  contention. 
When  tbis  court  was  first  organized  it  was 
held  in  Bide  r.  State,  1  Tex.  App.  455: 

"It  has  beeai  repeatedly  decided  by  tbis  and 
the  Supreme  Court  diat  it  must  be  shown  what 
was  done  with  the  process  obtained  for  a  wit- 
ness; that  it  should  be  made  to  appear  that 
it  was  placed  in  tbe  hands  of  the  proper  officer 
if  the  witness  resided  in  the  county,  and  if  he 
resided  out  of  the  county  then  that  it  was  for- 
warded, and  how  and  when,  to  th«  proper  offi- 
cer there," 

Appellant  states  in  his  application  th«t 
when  he  bad  the  subpoena  Issued  to  Coryell 
county  he  knew  tbe  witness  bad  moved  to 
Oklahoma.  Tbls  was  July  16th.  For  10 
days,  or  until  July  26th,  when  the  case  was 
called  for  trial,  be  bad  made  no  effort  to  take 
the  depositions  of  tbe  witness.  On  tbis  day 
the  oourt  granted  a  postponement  until  Au- 
gust 2d,  that  he  might  take  tbe  witness*  dep- 
osltloDS.  ■  Tbe  district  attorney  waived  notice 
and  time,  and  a  commission  was  issued  on 
that  date,  and  the  showing  tbat  appellant 
makes  is  that  he  mailed  the  depositions  to 
the  postmaster,  wtth  the  request  tbat  tbe 
postmaster  turn  Uie  depositions  over  to  an  of- 
ficer, sending  no  money  to  pay  for  taking  tbe 
depositions.  Tbe  commission  never  reached 
the  hands  of  an  officer  authorized  to  take  the 
depositions.  See  Dove  v.  State,  38  Tex.  Cr. 
R.  105,  85  S.  W.  648,  and  a  long  Ust  Of  an- 
tborltles  cited  In  subdivision  2,  |  600,  White's 
Ann  Code  Cr.  Proa 

Tbe  motion  for  rdiearlng  is  overruled. 
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WAUAOB  T.  DAVIS.  Bank  Ciom'r. 

(No.  267.) 

(Supreme  Ck>art  of  Arkansas.    March  20,  1916.) 

DKPOaiTASISS     «=a8— iIN80LV«N0Y— DlBTRIBU- 
TION — PRBFEKGNCK — PUiiLIO   FUNDS. 

Under  Kiiby's  Dig.  g  1990,  authorizins 
collectors  of  taxes  to  deposit  public  funds  in  in- 
corporated banks,  but  making  tiiem  and  their 
sureties  and  the  bank  and  its  stockholders  lia- 
ble for  such  funds  which  the  bank  shall  fail  to 
pay  on  demand,  which  has  been  construed  to 
authorize  a  general  deposit  of  such  funds  where- 
by the  bank  becomes  a  debtor  to  the  collector 
and  not  a  trustee,  the  collector  has  no  prefer- 
ence after  the  bank  becomes  insolvent  over  otiier 
creditors  for  the  amount  of  public  funds  ao 
deposited. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Dec.  Dig.  «=98.] 

Appesil  from  Cleburne  Chancery  Court; 
Geo.  T.  Uumphries,  Chancellor. 

Suit  l>y  J.  K.  WaUace,  as  Collector  of  Cle- 
bume  County,  against  Jno.  M.  Davis,  Bank 
Commissioner,  to  recover  funds  deposited  by 
plaintiff  in  an  Insolvent  bank.  Decree  for  the 
platntlfl  as  a  general  and  not  a  preferred 
claim,  and  plaintiff  appeals.    Affirmed. 

J.  M.  Brlce,  of  De  Witt,  for  appeUant.  W. 
Ia  niompson,  of  Heber  Springs,  for  appellee. 

HABT,  J.  AppeUant  InsUtuted  this  action 
In  the  chancery  court  against  appellee.  The 
complaint  alleges  substantially  the  following 
facts:  The  plaintiff,  J.  B.  Wallace,  was  duly 
elected  SherUT  and  ex  officio  collector  of  Cle- 
ourne  county.  Ark.  During  his  term  of  of- 
fice he  collected  taxes  to  the  amount  of  $1,- 
387.65  and  deposited  the  same  In  the  Bank 
of  Higden,  an  Incorporated  bank  with  its 
place  of  business  in  Cleburne  county.  The 
officials  of  the  bank  at  the  time  they  receiv- 
ed the  deposit  knew  that  the  numeys  were 
public  funds  arising  from  the  collection  of 
taxes  and  that  they  were  deposited  by  the 
collector  as  such.  The  bank  became  insolvent 
and  was  placed  in  the  hands  of  the  bonk  com- 
missioner pursuant  to  our  statutes.  The 
bank  commissioner  refused  to  pay  over  to 
the  plaintiff  said  pubUc  funds.  The  county 
court  called  on  the  plaintiff  for  a  settlement, 
and  the  plaintiff  paid  into  the  treasury  out  of 
his  own  funds  said  sum  of  $1,387.65.  He  ask- 
ed for  judgment  against  the  defendants,  and 
that  his  claim  and  judgment  be  declared  a 
preferred  claim  over  the  general  creditors 
of  the  insolvent  bank,  and  that  he  should  be 
subrogated  to  the  rights  of  the  county.  The 
court  found  that  the  claim  of  plaintiff  for  the 
snm  of  $1,387.65  was  correct,  but  that  he  was 
not  entitled  to  preference  over  general  cred- 
itors out  of  the  assets  of  the  Insolvent  bank. 
Judgment  was  accordingly  rendered  In  favor 
of  the  plaintiff  for  the  amount  of  his  claim. 
It  was  allowed  as  a  general  claim,  and  the 
bank  commissioner  was  directed  and  ordered 
to  pay  the  claim  pro  rata  out  of  the  assets  of 
the  bank  in  his  hands.  The  plaintiff  has  ap- 
pealed. 


Section  1890  of  tOxby'g  DlgeBt,  among  oth- 
er things,  provides  that  collectors  of  taxes 
may  deposit  the  pabtlc  fnnds  In  th^  cus- 
tody In  incorporated  banks  for  safe-keeping ; 
and  that  the  said  officials  and  the  sureties  on 
their  official  bonds,  the  bank,  and  the  stock- 
holders of  the  bank  shall  be  liable  foe  the 
funds  that  such  bank  on  demand  siiaU  fail 
to  pay  to  the  person  entitled  to  receive  the 
same. 

It  is  conceded  that  the  plaintiff,  as  coV 
lector  of  Cleburne  county,  deposited  the  pub- 
lic funds  in  an  Incorporated  bank  oC  that 
county;  that  the  bank  became  Insolvent  and 
failed  to  pay  the  same  over  to  him  aa  de- 
mand. 

It  Is  contended  by  cotmsd  for  the  plaintiff 
that  the  droamstances  under  which  the  de- 
posit was  made  In  the  bank  by  plaintiff  were 
such  as  to  create  the  relation  of  trustee  and 
cestui  que  trust,  rather  than  that  of  debtor 
and  creditor.  Coses  are  cited  by  counsel  in 
support  of  their  contention,  but  we  do  not 
deem  It  necessary  to  cite  them ;  for  we  have 
already  decided  adversely  to  their  contention 
In  cases  which  we  shall  presently  cite.  The 
theory  upon  which  the  decisions  referred  to 
by  counsel  are  based  Is  that  the  public  funds 
are  held  by  the  Insolvent  bank  charged  with 
a  trust,  and  on  that  account  the  county  is  en- 
titled to  a  preference  over  the  claims  of  gen- 
eral creditors  unless  the  Identity  of  the  de- 
posit has  been  destroyed  and  its  proceeds  can 
no  longer  be  traced. 

From  the  reasoning  of  these  cases,  it  fol- 
lows that,  where  public  funds  are  legally 
placed  In  a  bank  as  a  general  deposit,  the 
relation  of  debtor  and  creditor  exists,  and  the 
deposit  does  not  become  a  trust  fond,  and  in 
case  of  the  failure  of  the  bank  a  dalm  for 
public  money  has  no  preference  over  the 
claims  of  the  general  creditors  of  tlie  bank, 
but  stands  on  the  same  footing  with  them. 
In  the  case  of  Warren  v.  Nix,  97  Ark.  374, 
135  S.  W.  896,  we  held  tliat,  nnder  section 
1990  of  Klrby's  Digest,  tax  coIIect(»8  are  an- 
thorieed  to  make  a  general  deposit  of  the 
public  fnnds  In  his  hands  in  an  Incorimrated 
bank.  T^e  writer  concurred  in  the  Judgment 
In  that  case  because  he  believed  that  public 
funds  deposited  nnder  section  1900  did  not 
become  a  debt  of  the  bank,  but  that  thej 
were  a  trust  fund,  and  on  the  bank  becom- 
ing insolvent  became  no  part  of  the  bank> 
estate.  From  the  opinion  of  the  ooort,  how- 
ever, the  deposit  of  the  money  by  the  tax 
collector  created  the  relation  of  debtor  and 
creditor  and  the  deposit  became  a  general 
one  and  did  not  tiecome  a  trust  fund. 

The  tax  collector  in  the  Instant  case,  nnder 
the  statute,  was  authorized  to  make  a  gen- 
eral deposit  of  the  public  funds  In  his  liands 
In  the  bank,  and  the  fand3  then  became  a 
part  of  the  estate  at  the  bcuik  to  be  distrib- 
uted to  its  creditors  according  to  law.  In  the 
case  of  Tall^  t.  State,  ISO  S.  W.  830,  it  wu 
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hdd  that  a  coonty  luiiS  noi  tMteential  right 
to  the  aaseta  of  a  ocmnty  depository  bank  by 
reaaon  at  the  fact  that  Its  funds  had  been 
deposited  there.  TIm  reason  given  is  that 
DO  pretetenoe  was  created  by  the  statute  an- 
thorizlng  the  dq;>oslt  and  that  there  was  no 
general  statnta  giving  the  coonty  a  prefer- 
ence over  general  creditfws.  It  Is  tme  the 
coort  In  that  decision  was  o(H»tmlng  a  do- 
poBltoiy  statute,  but  the  leascHilng  of  the 
ocmrt  aivplles  with  egnal  force  to  the  con- 
stnictlon  of  section  1900  of  Klxby's  Digest 
now  under  otmsideratlon. 

It  follows  that  the  decision  ct  the  chan- 
cellor refnaing  to  allow  the  daim  of  the  plain- 
tiff as  a  iwef erred  daim  was  correct,  and  the 
decree  will  be  affirmed. 


JOHNSON  V.  WAI/IACB.     (No.  26a) 
(Sapreme  CJoart  of  Arkansas.    March  20,  1916.) 

1.  Depositabim  €=5>6— Public  Fxjnds— Stat- 

TTTEB— RKFKAX. 

Acta  1913,  No.  116,  p.  604,  proTidlng  for 
the  selection  of  a  coonty  depository  in  a  certain 
conntT  and  requiring  the  county  treasurer  to 
deposit  all  public  funds  coming  into  his  hands 
in  such  depository,  but  making  no  provision  with 
reference  to  deposits  by  the  collector  of  tax, 
did  not  repeal  Kirby's  Dig.  t  1990,  authorizing 
the  county  collector  to  deposit  public  funds  in 
any  incori>orated  bank  and  maiing  the  stock- 
holders of  the  bank  liable  for  the  amount  so  de- 
posited. 

{Ed.  Note.— For  other  cases,  see  Depositaries, 
C?ent.  Dig.  I  20;  Dec  Dig.  <S=s»6.] 

2.  Bawkb  and  Banking  €=>47(2)— IiIABILitt 

OF    STOCKHOMEBS— STATUTB— DEltASD. 

Under  Kirby's  Dig.  f  1990,  authorizing  the 
tax  collector  to  deposit  pnblic  fimds  in  any  in- 
corporated bank  ajid  making  the  stockholders 
liable  for  any  funds  not  repaid  by  the  bank  on 
demand,  no  demand  on  an  insolvent  bank  for  the 
pnblic  funds  depodted  therein  is  neoessai^  to  fix 
the  liability  of  the  stockholders,  since  such  de- 
mand could  serve  no  useful  purpose. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  66;   Dec.  Dig.  «=»47(2).] 

3.  SUBBOGATION     ^=>21    —    TAX    COIiWrTOB— 

Loss  or  Deposit— Pathewt—Efmct. 

A  collector  of  taxes  who  had  paid  the 
amount  deposited  by  him  in,  an  insolvent  bank 
as  required  by  the  county  court  is  entitled  to 
subrogation  to  the  connty's  rights  against  the 
stockholders  of  the  bank. 

[Eld.  Note.— For  other  cases,  see  Snbrogation, 
Cent.  Dig.  |  47;  Dec  Dig.  «=»21.] 

Ai9)eal  from  Clebame  Chancery  Coort ;  O. 
T.  Humphries,  Chancellor. 

Suit  by  J.  B.  Wallace,  as  C<ridector  of  Tax- 
es for  Cleburne  County,  against  E.  F.  John- 
son. Decree  fbr  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

Brundldge  &  Neelly,  of  Searcy,  for  appel- 
lant.   J.  M.  Brloe,  of  De  Witt,  for  appellee. 

HABT,  J.  J.  B.  Wallace,  as  colleetor  of 
taxes  for  Cleburne  county,  instituted  this 
action  against  E.  F,  Johnson  and  others  to 
recorer  the  sum  <tf  |1,3S7.6S,  the  amount  of 
taxes  collected  by  him  and  deposited  in  a 
bank  of  which  J<dinsoB  was  a  stockholder. 


This  is  a  companion  case  to  that  oC  J.  B. 
Wallace,  Collector,  t.  John  M.  Davis,  Bank 
CoDuniasioaer,  184  S.  W.  834,  this  day  decid- 
ed. At  the  trial  of  the  case  it  was  admit- 
ted by  the  defendant  that  the  plaintiff  was 
collector  of  taxes  for  Cleburne  county ;  that 
be,  as  such  collector,  bad  deposited  taxes 
collected  by  him  to  the  amount  of  $1387.65 
in  a  bank  In  which  the  defendant  was  a 
stockholder ;  that  the  officers  of  the  bank  ac- 
cepted the  deposit  of  the  funds  with  full 
knowledge  that  they  were  public  funds ;  that 
the  bank  subsequently  became  Insolvent  and 
was  placed  in  the  hands  of  the  bank  com- 
missioner to  be  wound  up  as  an  insolvent 
bank. 

The  action  was  based  on  section  1960  of 
Kirby's  Digest,  which  gave  the  collector  au- 
thority to  deposit  the  funds  in  the  bank,  and 
which  made  the  stockholders  liable  therefor 
for  all  funds  that  the  bank  on  demand  failed 
to  pay  to  the  peiWHi  entitled  to  receive  the 
same. 

[1]  Ihe  defense  of  Johnson  was  that  sec- 
tion 1990  of  Kirby's  Digest  was  repealed  by 
Act  116  of  the  Acts  of  1913,  creating  a  coun- 
ty depository  of  Cleburne  county,  Aik.  The 
court  found  against  the  contention  of  the 
defendant  and  rendered  a  decree  In  favor 
of  the  plaintiff.  The  (pinion  of  the  cliancel- 
lor  was  correct  The  act  creating  a  county 
depository  for  Cleburne  county  was  approved 
March  3,  1913.  See  Acts  1913,  p.  604^  Under 
the  terms  of  that  act,  the  collector  of  taxes 
had  no  authority  whatever  to  dei>oslt  public 
funds  In  a  bank.  By  the  terms  of  that  act, 
the  coimty  treasurer  alone  was  authorized 
to  deposit  public  funds  In  a  bank.  The  tax 
collector  was  authorized  to  deposit  pnblic 
funds  in  an  Incorporated  bank  by  section 
1990  of  Kirby's  Digest 

The  special  act  creating  a  depository  for 
Cleburne  county  does  not  by  express  terms 
repeal  section  1990  of  Kirby's  Digest  There 
is  no  repugnancy  between  the  two  statutea 
There  are  no  provisions  In  the  special  de- 
pository act  relating  to  the  authority  of  the 
collector  of  the  taxes  to  deposit  the  public 
funds  In  a  bank.  It  confers  such  authority 
solely  on  the  county  treasurer.  The  deposi- 
tory act  was  not  Intended  to  cover  the  subject 
of  section  1990  of  Kirby's  Digest.  As  we 
have  already  stated,  there  is  no  repugnancy 
between  the  two  statutes,  and  we  hold  that 
the  former  Is  not  repealed  by  the  latter. 

[2]  Under  section  1990,  the  stockholders 
of  the  bank  are  liable  for  public  funds  de- 
posited in  the  bank  that  such  bank  on  de- 
mand shall  fall  to  pay  to  the  person  entitled 
to  receive  the  same.  See  Boberts  v.  State, 
for  Use  of  Logan  County,  116  Ark.  410, 172  S. 
W.  1088.  The  bank  was  admittedly  insolvent, 
and  on  that  account  a  demand  upon  it  would 
have  served  no  useful  purpose.  In  such  cas- 
es, a  demand  for  payment  of  public  funds 
which  had  been  deposited  in  a  bank  under 
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statutes  aathorlzing  8a<b  deposits  Is  mmeces- 
sary.    TaUey  v.  State,  180  8.  W.  830. 

[3]  Tbe  collector  was  lequlreA  to  settle 
with  the  county  court  and  paid  tbe  amonnt 
aued  for  into  the  connty  treasury  ont  of 
his  own  funds.  Therefore  he  was  entitled 
to  be  subrogated  to  tbe  rights  of  the  county. 
Bank  of  Midland  v.  Harris,  114  Ark.  344, 
170  8.  W.  87 ;  Steed  v.  Henry,  County  Treas- 
urer, 180  8.  W.  508,  48  L.  R.  A.  444. 

The  decree  win  be  afllrmed. 


STtJTTGART  BICE  MILL  CO.  t.  BBINSCH. 
(No.  288.) 

(Supreme  Court  of  Arkansas.    March  27,  1910.) 

1.  MCOTOAOSS  $9546— FOBSCIiOSXTBX— RiOHTS 
ACQUIBED — ObOP. 

where  a  crop  had  been  removed  from  the 
land  before  its  sale  under  a  deed  of  trust  which 
did  not  cover  the  frrowinsr  crops,  the  porchaser 
at  the  sole  did  not  acquire  the  crop^ 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1564;    Dec.  Dig.  <g=«546.] 

2.  Fbauds,  Stattjte  or  <S=>72(2)  —  Sale  of 
Cbops. 

A  parol  sale  of  imtwing  crops  Is  valid. 
[Ed.  Note.— For  other  oases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |g  116,  146;    Dec.  Dig.  ®=» 
I  ^(2).J 

3.  Estoppel  «=»68(4>— Dm^wses— Incowsist- 
EifT  Defenses. 

A  rice  mill  company,  to  whom  rice  grown 
on  plaintiff's  land  bad  been  delivered  by  bis  ten- 
ant, is  not  estopped  by  claiming  that  the  rice 
was  acquired  by  one  who  had  purchased  the 
land  under  trust  deed  after  removal  of  the  crop 
from  also  defending  on  the  ground  that  tiie  own- 
er of  the  land  had  sold  the  growing  crop  to  that 
purchaser  in  satisfaction  of  a  debt 

[Ed.  Note. — For  other  cases,  see  EstODPel. 
Cent  Dig.  §  168 ;   Dec.  Dig.  «=>e8(4).] 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; Thos.  C.  Trimble,  Judge. 

Action  by  E.  G.  Relnscb  against  the  Stutt- 
gart Bice  Mill  Company.  Judgment  for  the 
plainttfl  on  directed  verdict,  and  defendant 
appeals.    Reversed  and  remanded. 

Bobert  BJ.  H<dt,  of  Stuttgart,  for  appellant 
J.  E.  Bay,  of  Stuttgart,  for  appellee. 

SMITH,  J.  Appellee  was  the  plaintiff  be- 
low, and  alleged  in  his  complaint  that  on 
February  2, 1914,  he  leased  to  Charles  Dahne 
a  tract  of  land  on  which  to  grow  a  crop  of 
com  and  rice.  The  contract  was  for  an 
agreed  share  of  tbe  crop,  which  was  to  be 
one-half  of  the  rice  and  one-third  of  the  com. 
Tbe  contract  was  later  so  changed  that 
Dahne  agreed  to  furnish  everything  relating 
to  the  crop  and  to  pay  only  one-fourth  of  tbe 
rice.  When  the  crop  bad  been  harvested 
Dahne  delivered  appellee's  share  to  the  Stutt- 
gart Bice  Mill  Company,  and  this  suit  was 
brought  for  the  value  of  the  rice  so  delivered, 
Upon  the  refusal  of  the  mill  company  to  pay 
appellee  therefor.  Proof  was  offered  in  tnip- 
port  of  these  allegations. 

On  behalf  of  tbe  mill  company  it  was 
shown  that  on  June  27,  1912,  aniellee  had 
conveyed  the  land  on  which  the  crop  was 


grown  to  one  J.  O.  Hogrt,  as  trustee,  to  se- 
cure an  Indebtedness  titers  described.  A 
decree  of  foreclosure  of  tills  deed  of  trust 
was  rendered  on  September  10,  1914,  and  a 
sale  was  had  under  this  decree  on  October  30, 
1914,  which  was  reported  to  and  approved  by 
Qie  coart  at  Its  February  term,  1916. 

The  commissioner  who  #aB  appointed  to 
make  the  sale  under  tbe  decree  executed  a 
Mil  of  sale,  which  contained  a  recital  of  the 
rendition  of  the  decree  of  sale  of  tbe  land 
and  of  tbe  parchase  of  J.  I.  Porter  at  tbe 
sale  had  thereunder,  and  that  at  the  time  of 
the  rendition  of  said  decree  of  sale  there 
was  growing  on  the  land  a  crop  of  rice,  whidti 
oonstltuted  a  part  of  tlte  real  estate,  and  that 
the  rice  crop  had  been  severed  from  the  soil 
and  was  then  in  the  warehouse  of  the  rice 
mill  company  at  Stuttgart  In  consideration 
of  these  recitals,  and  of  tbe  sum  paid  by 
Porter  at  the  commissioner's  sale  of  the  land, 
the  bill  of  sale  was  executed  by  the  commis- 
sioner to  Porter  on  February  10,  1915.  It 
was  further  contended  by  the  mill  company 
that  appellee  had  directed  Porter  to  apply 
the  proceeds  of  his  share  of  the  rice  to  the 
payment  of  a  second  mortgage  held  by  the 
German-American  Bank,  of  which  Porter  was 
president,  and  that  when  the  check  for  the 
value  of  the  rice  was  given  Porter,  be  had 
applied  this  check  to  that  Indebtedness  pur- 
suant to  the  agreement  made  at  the  time  the 
car  of  coal  was  paid  for.  Appellant  miU 
company  offered  at  the  trial  to  introduce  in 
evidence  the  report  of  the  commissioner 
showing  the  sale  of  the  rice,  and  that  this 
report  had  been  Indorsed,  examined,  and  ap- 
proved by  the  chancellor;  but  the  court  ex- 
cluded this  evidence.  Ai^pellant  offered  evi- 
dence to  the  effect  that  appellee  found  bim- 
self  unable  to  comply  with  his  contract  with 
Dahne  In  regard  to  the  cultivation  of  the 
land  and  applied  to  Porter  for  assistance, 
and  agreed  that  Porter,  If  he  would  buy  the 
coal  required  in  the  farming  operations, 
might  apply  appellee's  interest  in  the  rice 
crop  to  the  payment  of  the  indebtedness  doe 
by  appellee  to  the  bank.  The  court  also  ex- 
cluded this  evidence,  and  at  the  cooduslon  of 
tbe  evidence  directed  the  }ury  to  return  a 
verdict  for  the  admitted  value  of  the  rice, 
and  this  appeal  has  berai  duly  prosecated 
from  that  judgment 

[1]  The  deed  of  trust  foreclosed  did  not 
cover  the  growing  crops,  and  the  proof  is 
that  the  rice  was  cut  and  removed  from  tbe 
land  by  October  15th,  before  tbe  commission- 
er's sale  on  the  30th.  Under  tbese  circum- 
stances the  court  below  was  correct  in  bis 
view  that  the  purchaser  did  not  acquire  tbe 
cropk  wbldi  had  been  removed  from  the  land 
before  bis  pnrdmse,  and  might  very  ^*<eU 
have  directed  the  verdict,  as  was  done,  if 
this  had  been  the  only  quMtlim  raised  by  the 
evidence. 

[I]  But  sutii  was  a»t  tke  case.    The  min 
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company  yrtgented  the  dafenae  tiiat  appellee 
bad  applied  thla  rioe  to  fbe  aatlatactlon  tt 
his  debt  doe  tb«  bank  wbsa  be  ladwted  Por- 
ter to  pay  for  a  car  of  coal  required  to. 
Dabne'8  fbraitng  opeiatlcms.  Although  this 
result  was  alleged  to  have  been  consummated 
by  a  parol  sale  of  the  iprowlng  crop,  such 
agreement  was  valid.  If  made.  Gannon  v. 
Matthews,  76  Ark.  336,  87  S.  W.  428,  09  li.  R. 
A  827.  112  Am.  St  Bep.  04,  6  Ann.  Gas.  47a 
[3]  It  Is  argued  that  this  defease  is  con- 
tradictory to  the  one  that  Porter  aoQuired 
the  title  at  the  commissioner's  sale.  But 
inasmuch  as  the  mill  company  anpears  to 
have  been  acting  for  Porter,  who  seems  to 
be  the  real  party  in  interest,  we  think  mak- 
ing one  of  these  defenses  did  not  estop  the 
mill  company  from  also  making  the  other, 
and  as  appellee  would  have  no  right  to  re- 
cover the  value  of  this  rice  if  he  h&d,  in 
fact,  sold  it  to  Porter  for  the  benefit  of  the 
bank,  the  court  should  have  submitted  that 
lasne  to  the  Jury,  and  for  the  failure  so  to  do, 
the  Judgment  will  be  revened,  aad  the  cause 
remanded. 


PIBROB  V.  WHIPPLB.    (No.  275.) 
(Supreme  Court  of  Arkanaas.    March  27,  1910.) 

1.  Sai.es  ®s>472(3)  —  CoNDinoNAi.  Sai«~ 
Title  of  Subsequent  Purchaseb. 

Where  property  sold  by  an  adnrinistrator 
to  decedent's  son  was  delivered  on  condition  that 
title  should  not  pass  until  the  purchase  price, 
represented  by  a  note,  was  paid  in  full,  a  pur- 
chaser from  tne  sod  before  payment  acquired  no 
title  as  against  the  administrator. 

[Ed.  Note— For  other  cases,  tee  Sales,  Cent 
Dig.  {  1371;   Dec.  Dig.  «sb472(3).] 

2.  ExKCUTone  and  Aduinistbatobs  ^=5>168— 
Sale  of  Chatteis  of  Estate  —  Skousity 
Requxbsd — Statute. 

An  adminiatrator,  who  sells  chattels  of  the 
estate  and  only  reserves  title  as  security,  does 
so  nt  his  own  peril,  there  being  no  statutory 
authority  therelor,  and  if  loss  occurs  to  the 
estate  by  reason  of  his  failure  to  comply  with 
the  statute  (Kirby's  Dig.  {  85)  which  directs 
that  the  administrator  take  notes  with  good 
security  for  the  purchase  price,  he  is  responsi- 
ble for  the  loss. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  IS  634,  635, 
646%  ;    Dec.  Dig.  «=s>158.] 

3.  KXECUTOBS  AHD  Administbatobs  <3=3l67— 

Saix  o»  Chattslci  —  BsTOPFBi.  of  Pub- 

CHASEB. 

The  pnrchaser  of  chattals  from  an  adminis- 
trator who  accepts  delivery  or  possession  of  the 
property  on  condition  that  he  shall  acquire  no 
title  until  payment  of  the  price  is  estopped  to 
repudiate  the  conditions  npon  which  the  delivery 
is  made,  and  the  fact  that  only  a  security  of  an- 
other kind  is  authorized  by  statute  does  not 
benefit  the  purchaser  or  his  vendee,  aa  no  Utle 
passes  until  the  condition  is  complied  with. 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig,  §  644:  Dec.  Dig. 
«S=>167.] 

Appeal  from  Circuit  Court,  Craighead 
County;   W.  J.  Driver,  Judge. 


Action  by  J.  H.  Whipple,  administrator  of 
the  eAate  of  W.  H.  Keith,  deceased,  against 
J.  C.  Pierce.  From  a  Judgment  for  plaintitT, 
defendant  appeals.    AfQrmed. 

Smith  A;  Gibson,  of  Walnut  Bldge,  tor  ap- 
pellant Baker  de  Sloan,  of  Jonesboro,  for 
aiveUee. 


McOlTLLOOH,  0.  J.  The  plaintlfT  sold  the 
personal  property  of  the  estate  of  his  Intes- 
tate pursuant  to  an  order  of  the  probate  court 
which  directed  that  he  take  notes  with  good 
security  for  the  purchase  price,  as  provided 
by  statute.  Kirby's  Digest,  i  85.  Among  the 
property  thus  sold  was  two  mules,  which 
were  purchased  by  John  Keith,  a  son  of  the 
decedent,  who  executed  to  plaintiff,  as  such 
administrator,  bis  note  for  the  purchase  price 
of  the  mules ;  said  note  containing  a  stipula- 
tion that  the  title  and  ownership  of  said 
proi)erty  should  remain  in  the  plaintlCC  un- 
til the  note  should  be  paid  la  full.  Keith 
subsequHitly  sold  one  of  the  mules  to  de- 
fendant Pierce,  and  this  is  nn  action  to  re- 
cover possession  from  Pierce;  It  appearing 
that  said  purchase  note  executed  by  Keith 
has  not  been  paid.  The  circuit  court  render- 
ed Judgment  in  favor  of  the  plaintiff,  and 
the  defendant  has  appealed. 

[1]  It  is  insisted  that,  as  the  statute  au- 
thorizes an  administrator  to  take  "notes  with 
good  security  from  the  purchaser,"  this  sale 
was  void  because  the  form  of  the  security 
token  was  in  derogation  of  the  terms  of  the 
statute.  The  property  was  delivered,  how- 
ever, on  condition  that  the  title  should  not 
pass  until  the  purchase  price  be  paid  in  full, 
and  under  those  drcumstances  a  subsequent 
purchaser  acquired  no  title  from  his  vendor, 
who  had  none  to  convey,  as  against  the  orig- 
inal vendor.  Andrews  v.  Cox,  42  Ark.  473, 
48  Am.  R^.  68 ;  Mdntoeh  v.  Hill,  47  Ark.  363, 
1  S.  W.  680;  McRea  v.  Merrlfleld,  48  Ark. 
160,  2  S.  W.  780;  Simpson  v.  Shackelford,  49 
Ark.  63,  4  S.  W.  165. 

[2,  3]  There  Is  no  statutory  authority  for 
an  administrator  to  sell  diattels  of  the  es- 
tate and  reserve  the  title  as  security,  and, 
when  an  administrator  does  that,  It  is  at  his 
own  perlL  If  loss  occurs  to  the  estate  by  rea- 
son of  his  failure  to  comply  with  the  terms 
of  the  statute,  he  is  responsible  for  the  loss. 
But  the  purchaser  who  accepts  delivery  of 
possession  of  the  property  on  those  terms  is 
estopped  to  repudiate  the  conditions  upon 
which  the  delivery  was  made.  The  fact  that 
only  security  of  another  kind  was  unauthor- 
ized by  statute  does  not  help  the  purchaser 
or  his  vendee,  for  no  title  passed  until  the 
condition  was  ccHnplied  with. 

That  is  the  only  question  Involved  in  this 
appeal,  and,  as  the  case  was  correctly  decid- 
ed by  the  circuit  court  the  Judgment  is 
affirmed. 
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BOTD  et  aL  ▼.  BOTD  et  aL    (No.  279.) 
(Supreme  Court  of  Arkansas.    March  27,  1916.) 

1.  Etidbrcb  «=9596(1)— Dsobxb  of  PBOor— 

Mentai,  Capacitt. 

The  issue  of  fact  as  to  whether  the  grantor 
at  the  time  of  his  execution  of  a  deed  and  the 
alleged  transfer  of  personal  property  had  suf- 
ficient mental  capacity  to  understand  the  nature 
and  effect  of  the  transactions,  must  be  deter- 
mined by  a  preponderance  of  evidence. 

[Ed.  Nota — For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2446;    Dec.  Dig.  «S=>596(1).] 

2.  Deeds  iS=»10&— Sttpficdsnct  or  Evidence 
—Intention  of  GtRantob. 

Evidence  in  a  suit  by_  the  representatiTes 
of  a  decedent,  to  cancel  his  -warranty  deed  to 
defendants  and  his  transfer  of  personal  prop- 
erty and  for  a  surrender  of  the  personal  proper- 
ty to  the  adminlBtrator  for  distribution,  held 
not  to  show  the  decedent's  intention  to  vest  ab- 
solute title  thereto  in  defendant  his  wife,  and  to 
show  an  intention  to  convey  only  a  life  estate  to 
her  with  remainder  over  to  a  son  and  grandson. 
TEA.  Note, — ^For  other  cases,  see  Deeds,  Cent. 
Di^.  ii  239,  280,  59S-600 ;    Dec.  Dig.  «=»109.] 

3.  Evidence    *=»588— Wmght— Conflictinq 
Statements. 

As  between  apparently  confllctinc  state- 
ments of  a  witness  what  he  stated  without  the 
prompting  of  a  leading  question  and  without 
suggestion,  i^ould  have  a  greater  weight. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g  2437 ;  Dec.  Dig.  <S=>688 ;  Witness- 
es,. Cent.  Dig.  {  2437.] 

4.  Evidence   ®=>269(2)— Dbolarationp— Peb- 
80NS  since  Deceased— Intention  of  Gban- 

TOB. 

The  previous  declarations  of  defendant's 
grantor  as  to  how  he  expected  to  dispose  of  bis 
property  at  his  death  and  as  to  his  intention 
that  his  wife  should  have  a  life  estate  therein 
with  remainder  to  his  son  and  grandson,  was 
competent  to  Impeach  the  validity  of  his  war- 
ranty deed  to  the  wife. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  1064;    Dec  Dig.  «S=>26S(2).] 

5.  Deeds  «=»196(1)— Validity— Mkntai  Ca- 
pacitt. 

A  deed  and  transfer  of  personal  property 
executed  by  a  grantor  greatly  weakened  by  the 
ravages  of  disease,  and  who  had  been  kept  alive 
by  drugs,  should  be  scrutinized  with  the  greatest 
care,  and  the  grantee  has  the  burden  of  proving 
its  validity. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  Jg  687-C91,  649;    Dec.  Dig.  «=»19i6(l).] 

6.  Deeds  «=s>68(l%)—VAi,iDrrT— Mental  Ca- 
pacity. 

Where  one,  although  not  positively  non 
compos  or  insane,  is  yet  so  weak  of  mind  as  to 
be  unable  to  ^ard  against  impositiou  or  to  re- 
sist importunity  or  undue  influence,  his  deed 
and  sale  of  personal  property  under  such  cir- 
cumstances will  be  set  ande. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  ISl ;   Dee.  Dig.  «=>68(1^).] 

7.  Cancellation  of  Inbibuxents  «=>59  — 
Beliei^— Refobxation. 

In  a  suit  for  the  cancellation  of  a  warran- 
ty deed  alleged  to  have  been  obtained  from  the 
grantor  when  be  was  without  mental  capacity 
to  execute  it  and  to  set  aside  a  transfer  of  per- 
sonal property,  the  court  was  not  warranted  in 
decreeing  a  reformation  of  the  instruments. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  gg  119-125;  Dec. 
Dig.  «=959.] 


Appeal  from  Searcy  Chanoeiy  Conzt;  T, 
H.  Humphreya,  Chancellor. 

Snit  by  S.  O.  Daniels,  as  administrator  of 
the  estate  of  W.  F.  Boyd,  deceased,  and  an- 
other, against  C  A.  Boyd,  S.  J.  Boyd,  and 
others.  Decree  for  plalntiffB  In  part  as 
against  the  named  defendants,  and  cause 
dismissed  as  against  other  defendants,  and 
plaintiffs  and  the  named  defendants  appeaL 
Reversed  and  remanded,  with  dlrectlcma. 

W.  F.  Boyd  died  on  the  2d  day  of  April, 
1912,  leaving  surviving  blm  his  widow,  S.  J. 
Boyd,  and  his  son,  C.  A.  Boyd,  and  bis 
grandson,  Haco  Boyd,  a  youth  about  10 
years  of  age. 

I?lil8  suit  was  Instltnted  by  S.  G.  Daniel 
as  administrator  of  the  estate  of  W.  F.  Boyd, 
and  by  Haco  Boyd,  tiirough  his  mother  as 
next  friend.  Tbe  complaint  alleged  that  W. 
F.  Boyd  died  seised  of  certain  lots  and  par- 
cels of  land  In  Searcy  county,  which  are  de- 
scribed, and  also  that  be  owned  cAtaln  per^ 
sonal  property  consisting  of  bank  stock  In 
tbo  First  Matiooal  Bank  of  Leslie,  worth 
$2,600,  and  m<»iey  on  deposit  In  that  bank 
In  the  sum  of  $800 ;  that  John  Norman  was 
Indebted  to  him  In  the  sum  of  $2,000,  P.  P. 
Boyd  in  the  sum  of  $1,500,  and  Marion  Dick- 
ens In  the  sum  of  $1,600,  and  various  other 
parties  In  varying  amounts,  which  were  as- 
sets of  the  estate  and  should  be  turned  over 
to  the  administrator  thereof.  They  alleged 
that: 

"On  the  night  before  the  death  of  W.  F.  Boyd, 
and  wh(n  he  was  greatly  weakened  from  fever 
and  the  ravages  of  his  disease,  and  while  he  was 
unconscious  and  in  the  very  shadow  of  death, 
the  defendants  C.  A.  Boyd  and  S.  J.  Boyd,  by 
fraud,  misrepresentations,  concealment  over- 
reaching, and  undue  influence,  procured  the  sig- 
nature, by  mark,  of  the  said  W.  F.  Boyd  to  an 
instrument  of  writing  which  purports  to  be  a 
warranty  deed  conveying  from  W.  F.  Boyd  and 
S.  J.  Boyd  to  C.  A.  Bo^  all  the  above-described 
property ;  that  W.  F.  Boyd  at  the  time  did  not 
have  the  mental  capacity  to  execute  a  deed  or  to 
transact  any  businesa  of  any  kind  whatever  or 
to  understand  the  effect  of  ih«  transaction.** 

The  platntlff  Haco  Boyd  alleged  that  the 
pretended  deed  was  an  attempt  to  defeat  blm 
of  his  right  to  said  property  as  heir,  and 
was  a  cloud  upon  his  title;  that  he  was  the 
owner  of  an  undivided  one-half  of  all  the 
lands  left  by  his  grandfather,  subject  to  tbe 
rights  of  the  widow  under  the  law,  in  said 
property. 

And  they  further  alleged  that  C.  A.  Boyd 
and  S.  J.  Boyd  wrongfully  and  frandnlentlr 
took  possession  of  the  money  and  bank  stock 
and  appropriated  the  same  to  their  own  nse. 
Plaintiff  Haco  Boyd  prayed  that  tbe  deed  be 
canceled,  and  plaintiffs  both  prayed  that  the 
shares  at  stock,  the  money  and  all  other  po'- 
sonal  assets  In  the  hands  of  the  defendants 
be  surrendered  and  turned  over  to  the  ad- 
ministrator for  proper  dlstribati<m. 

Appellants  0.  A.  Boyd  and  B.  J.  Boyd  de- 
nied the  allegations  of  the  complaint,  axtd 
set  up  that  W.  F.  Boyd  "at  the  last  practical 
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time  prior  to  his  dMtii  sold  and  dellTerad  to 
S.  J.  Boyd  all  hla  personal  property,  inclad- 
Ing  moneys,  bank  deposits,  bonds,  and  notes," 
and  that  wben  lie  executed  the  deed  de- 
scribed In  the  complaint  be  acted  npon  his 
own  free  will  and  accord,  and  that  he  bad 
fall  mental  capacity  to  execute  the  same, 
having  "full  understanding  ai  the  effect  of 
said  deed;  that  at  the  Ume  of  the  execution 
of  said  deed  and  the  assignment  of  bis  per- 
sonal property  It  was  agreed  and  understood 
by  and  between  the  said  W.  F.  Boyd,  de- 
ceased, O.  A.  Boyd  and  S.  J.  Boyd,  that  the 
deed  above  referred  to  was  to  be  executed  to 
said  C.  A.  Boyd  to  hold  the  same  In  trust  for 
the  said  S.  J.  Boyd,  and  that  the  said  C.  A. 
Boyd  was  to  execute  a  deed  to  all  the  prop- 
erty conveyed  to  Mm  by  the  said  W.  F.  Boyd 
to  the  said  S.  J.  Boyd,  which  deed  had  been 
duly  executed  in  accordance  with  said  agree- 
ment, thereby  Investing  the  said  S.  J.  Boyd 
wltb  all  the  real  and  personal  property  which 
said  W.  F.  Boyd  possessed  tn  his  lifetime, 
and  that  W.  F.  Boyd  died  intestate  and  with- 
out  any  estate  whatever." 

The  court  below  found  that  "at  the  time 
the  transfer  of  all  of  said  property  by  the 
deceased  it  was  done  at  impending  death, 
and  that  he  was  so  weak  mentally  and 
physically  that  the  court  has  grave  doubts  of 
his  mental  capacity  to  make  said  transfer, 
but  finds  that  there  is  not  sufficient  evidence 
to  warrant  the  cancellation  thereof ;  but  the 
evidence  warrants  a  finding  that  the  deed 
and  transfer  should  be  reformed  so  as  to 
pass  a  life  estate  only  to  S.  J.  Boyd,"  and 
farther  found  that  the  personal  property 
amounted  in  valne  to  $6,427.68;  that  S.  J. 
Boyd  had  tnroed  all  of  said  personal  prop- 
er^ over  to  C.  A.  Boyd,  who  had  taken  the 
same  out  of  the  jurisdiction  of  the  court  and 
bad  invested  U  in  the  state  of  Utah  wreck- 
lessly  and  in  speculative  securities  which 
was  more  likely  to  result  in  waste.  Upon 
this  finding  the  court  rendered  a  decree  as 
follows: 

"That  all  conveyances  and  transfers  be  and 
are  reformed  so  as  to  convey  to  8.  J.  Boyd  a 
life  e«tate  only  in  said  real  estate  and  personal 
property  J  and  that  said  defendants  C.  A.  Boyd 
and  S.  J.  Boyd  are  ordered  to  return  one-half 
of  all  of  said  personal  property  either  in  kind 
or  in  money  to  this  jurisdiction  and  invest  same 
in  safe  and  sound  securities  for  the  benefit  of 
S.  J.  Boyd  during  her  natural  life,  and  after  her 
death  to  Haco  Boyd,  'her  grandson." 

And  it  dismissed  the  cause  as  to  all  other 
defendants.    Both  parties  have  appealed. 

A.  Y.  Barr,  of  Marshall,  for  appellants. 
Bratton  &  Bratton  $uid  Oamer  Fraser,  all  of 
Little  lUxft,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  The  first  question  is  whether  or  not  Wil- 
liam Boyd,  at  the  time  of  the  execution  of  the 
deed  and  of  the  alleged  transfer  of  personal 
pr(^>ert7,  had  sufiicient  mental  capacity  to 
understand  the  nature  and  elTect  of  these 
transactionls.   This  is  purely  an  Issue  of  tact 


which  must  be  determined  by  the  preponder- 
ance of  the  evidence. 

William  Boyd,  for  over  a  year  before  his 
death,  bad  been  afflicted  with  cancer.  This 
disease  gradually  prayed  upon  his  vitals  until 
he  finally  died  from  exhaustion.  The  testi- 
mony Is  conflicting  but  the  finding  of  the 
chancellor  that  Wm.  Boyd  had  sufficient  men- 
tal capacity  to  execute  the  Instrument  is  not 
clearly  against  the  preponderance  of  iix  evi- 
dence. 

[2-4]  The  next  question  is  whether  or  not 
Boyd  executed  the  deed  conveying  the  land 
jajxi  transferring  the  personal  property  la 
controversy  with  the  intention  of  vesting 
absolute  title  therein  to  S.  J.  Boyd,  his  wife. 
This  is  also  peculiarly  a  question  of  fact, 
depending  upon  a  preponderance  of  the  evi- 
dence. 

C.  A.  Boyd  was  the  only  son  and  the  only 
child  of  William  Boyd.  He  had  been  living 
away  from  his  father  some  16  years,  In 
Idaho  and  tJtah.  Be  stated  that  during  these 
years  he  had  seen  his  father  only  for  brief 
periods  some  five  or  six  times ;  that  his  i)er- 
sonal  association  wltb  bis  father  had  not 
been  close  for  some  15  years.  Appellee  Haco 
Boyd,  whose  father  was  dead,  was  the  grand- 
son of  William  Boyd.  C.  A.  Boyd  was  a 
lawyer,  and  testified  that  he  had  prepared  the 
papers  to  carry  out  his  father's  wishes; 
that  his  father  signed  all  instruments  by 
mark  because  of  his  weak  physical  condition, 
and  requested  two  or  three  of  those  present 
to  sign  as  witnesses ;  that  his  mind  was  good 
and  he  appeared  to  understand  his  business 
and  his  own  condition  and  the  condition  In 
which  his  mother  would  be  left  at  his  dea'th 
as  well  as  at  any  time  tn  former  and  health- 
ier years.  He  stated  that  he  never '  sug- 
gested to  his  father  at  any  time  what  to  do  or 
urged  him .  to  make  the  disposition  of  the 
property  that  lie  did  make ;  that  his  father 
asked  him  to  arrange  bis  property  so  that  if 
he  should  die  that  his  mother  would  have  It 
alL  He  then  suggested  a  will,  but  bis  father 
stated  that  he  would  rather  turn  It  right  over 
to  her  and  that  he  would  know  that  it  was 
done.  Witness  then  prepared  all  the  papers 
and  made  the  transfers  that  were  made.  He 
suggested  to  his  father  that  the  better  way  to 
convey  the  real  estate  would  be  for  him  and 
his  mother  to  join  In  a  deed  to  some  third 
person,  with  the  understanding  that  such  per- 
son should  then  make  a  deed  direct  to  bis 
mother,  and  that  accordingly  the  Instrument 
was  prepared  and  executed. 

Mrs.  S.  X  Boyd,  the  wife  of  William  Boyd, 
testified  on  this  brandi  of  the  case.  In  part, 
as  follows: 

"We  talked  the  matter  over  several  times. 
I  don't  know  how  many  times.  During  his  last 
illness  he  seemed  to  be  interested  in  my  con,- 
dition,  and  wanted  me  to  have  a  living  out  of 
what  he  had  worked  and  made." 

She  was  asked  these  questions: 
"Q.  Yon  say  h«  wanted  you  to  have  a  living 
dating  your  life  and  after  your  death,  he  want- 
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«d  Berry  and  Haco  to  bare  tiKe  property  equal- 
ly -divided  between  them?  A.  It  is.  Q.  zou 
were  present  and  saw  and  beard  what  took 
place,  isn't  it  a  fact  that  what  he  wanted  to  do, 
and  attempted  to  do,  was  to  fix  his  property  so 
you  could  haTe  the  nse  of  it  daring  your  life 
and  at  your  death  Berry  and  Haco  could  have 
the  property  in  equal  parts?    A.  Yes,  sir." 

On  redirect  examination  sbe  was  asked 
these  questions: 

"Q.  Is  it,  or  is  it  not,  a  fact  that  the  under- 
titanding  was  that  the  property  was  to  be  deed- 
ed to  Berry  and  by  Berry  to  you  without  any 
limitations  or  restrictions,  and  that  you  have 
the  property  now,  both  real  and  personal,  in  your 
own  name,  and  in  your  own  right  to  dispose  of 
it  as  you  see  fit?  A.  Yes,  sir.  Q.  Then  when 
yon  say  that  it  was  your  husband's  intention 
that  the  property  should  be  divided  at  your 
death,  you  mean  to  say  that  your  husband  trust- 
ed you  with  the  property  under  Berry's  man- 
agement to  do  right  both  between  Haco  and 
Berry  when  you  die?    A.  Yes,  sir." 

C.  A.  Boyd  testified,  and  it  was  undisputed, 
that  in  carrying  out  the  intention  of  Ills  fa- 
ther the  deed  was  executed  to  him  (C.  A. 
Boyd),  and  that  he  had  since  executed  a 
warranty  deed  to  his  mother.  Now  it  wUl  l>e 
seen  that  Mrs.  S.  J.  Boyd,  the  beneficiary  of 
these  transfers,  when  testifying  as  to  what 
the  intention  of  her  husband  was  as  to  the 
disposition  of  his  property,  stated  that  he 
wanted  her  to  have  a  living  out  of  what  he 
had  worked  and  made.  It  is  true,  in  answer 
to  a  leading  question,  she  stated  tliat  the 
understanding  was  that  the  property  was  to 
be  deeded  to  Berry  and  by  Berry  to  her,  and 
that  she  was  to  have  the  property,  both  real 
and  personal,  without  limitation  or  restric- 
tion, and  that  her  husband  trusted  her  with 
the  property,  under  Berry's  management,  to 
do  right  boQi  between  Haco  and  Berry  when 
she  died. 

Now  as  between  her  apparently  confiictlng 
statements,  the  statement  that  she  made 
without  the  prompting  of  a  leading  question 
and  without  suggestion  should  have  the 
greater  weight,  and  that  was  to  the  efTect 
that  it  was  her  husband's  wish  that  she  was 
to  have  a  living  out  of  the  property;  that 
is,  as  she  afterwards  explained,  to  have  the 
use  of  It  during  her  life,  and  that  after  her 
death  Berry  and  Haco  should  have  the  proih 
erty  in  equal  parts. 

No  one  corroborates  the  testimony  of  C.  A. 
Boyd  to  the  effect  that  it  was  the  intention  of 
his  father  to  transfer  the  property  to  S.  3. 
Boyd  without  restriction.  But,  on  the  other 
hand,  there  is  much  testimony  tending  to 
show  that  it  was  the  intention  of  William 
Boyd  that  his  wife,  S.  J.  Boyd,  should  have 
a  life  estate  in  all  of  his  property,  which,  at 
her  death,  should  descend  to  the  son,  C.  A. 
Boyd,  and  the  grandson,  Haco  Boyd.  Mrs. 
Boyd  herself  stated  that  her  husband's  feel- 
ings were  in  no  way  estranged  towards  Haoo's 
father  or  Baco  himself,  and  C.  A.  Boyd  tes- 
tified that  his  father  was  very  proud  of  and 
very  fond  of  Haco.  Haco  testified  that  his 
grandfather  told  him  the  last  Xhwraday  be- 
fore his  death  that  be  wanted  klm  (Hece) 


to  share  equally  'wtth  his  gHuidmotiier  and 
his  nnde  Benr ;  that  the  snmmer  before  be 
died  be  was  with  him  ev&ty  time  he  could 
get  a  dhance,  and  that  tale  grandfather  had 
great  affection  for  blm.  The  mother  of  Haco 
testified  that  Haco  was  a  favorite  with  bis 
Grandfather  Boyd ;  that  sbe  heard  the  grand- 
father frequently  say  that  he  was  going  to 
educate  Haco  Just  as  he  had  his  own  sons, 
Berry  and  Roy  (Haco^s  fathei)  ;  and  that  he 
wanted  Haco  to  have  the  same  share  in  bis 
property  as  Berry  and  his  grandmother.  She 
stated  that  she  heard  the  conversation  be- 
tween Haco  and  Ills  grandfather  on  Wednes- 
day before  he  died,  and  that  Grandfather 
Boyd  ended  the  conversation  by  saying: 

"When  grandpa  died  he  wanted  him  [Haco] 
to  share  equally  with  his  grandmother  aad  Vn- 
do  Berry.'' 

Several  other  witnesses  who  were  not  rel- 
atives and  who  were  dislaterested,  stated  that 
the  Grandfather  Boyd  manifested  great  af- 
fection for  Ills  grandson,  Haco.  Several  ot 
these  stated  that  he  seemed  to  think  as  much 
of  Haco  as  of  his  own  child,  and  they  heard 
him  so  express  himself  time  and  again. 
Several  of  tJiese  stated  that  they  beard  Wil- 
liam Boyd  say  that  after  bis  death  and  bis 
wife's  death  that  he  wanted  JUs  son  and 
grandson  to  share  equally. 

J.  M.  Boyd,  a  brother  of  William  Boyd,  tee- 
tifled: 

"I  was  present  Sunday  and  Sunday  night 
when  Wilham  Boyd  disposed  of  his  property. 
Well,  I  heard  the  conversation,  and,  as  I  un- 
derstood, the  property  was  to  be  made  over  to 
Berry  and  from  him  made  over  to  Ma  mother 
during  her  lifetime,  and  then  be  divided  between 
Berry  and  Haco,  lus  grandson." 

True,  in  answer  to  a  leading  question,  wit- 
ness stated  that  he  (witness)  understood  tliat 
WilUam  was  giving  to  his  wife  an  abeolnte 
right  and  trusting  to  her  to  do  what  was 
right  between  Berry  and  Haco. 

The  testimony  in  regard  to  the  previoas 
declarations  of  William  Boyd  as  to  the  man- 
ner in  which  he  expected  to  dispose  of  his 
property  at  his  death  and  of  his  intention 
that  his  wife  should  have  a  life  estate  there- 
in, and  that  after  her  death  it  should  be  di- 
vided equally  between  his  grandson,  Haco. 
and  his  son.  Berry,  was  competent 

In  Howe  v.  Howe  et  al.,  99  Mass.  88,  It  is 
held: 

"To  impeach  the  validity  of  a  deed,  evidmee 
of  declarations  of  the  grantor,  while  of  sound 
mind,  prior  to  the  execntion  k  it,  as  to  his  in- 
tentions concerning  tin  di^osal  of  th«  grant- 
ed premises,  is  admissible,  when  offered  'amoof 
other  drcumstances  tending  to  prove  un  sound- 
ness of  mind,  undue  influence  and  fraud* ;  es- 
pecially if  it  is  a-  deed  of  gift  dispesiag  of  the 
grantor's  estate  among  his  children  and  omit- 
ting any  provision  for  the  issue  of  a  deceased 
child." 

Now  a  (fiear  preponderance  of  the  cnrldence 
shows  that  in  maldng  final  disposition  of  his 
property  it  was  the  intention  of  WUlian 
Boyd  to  convey  to  his  wife  a  life  estate  with 
r«nainder  over  to  his  son  and  his  grandson 
Wltilft  the  deed  itself  is  not  set  fMtli  in  the 
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abstract,  the  complalat  •lieges  tbat  It  waa 
an  Intrtnuaent  of  wiiting  whldi  puTfwrted  to 
be  a  warranty  deed,  conyejrlng  from  ■WUllam 
T.  Boyd  and  S.  J.  Boyd  to  C.  A.  Boyd  the 
real  estate  described  in  thf  coinplHint  Socb 
a  deed  was  not  the  tnstniment,  according  to 
the  preponderance  of  the  evidence,  that  Wm. 
F.  Boyd  Intended  to  execnta 

The  Jnstloe  of  th«  peaee  who  took  the  ac- 
knowledgment testified,  among  other  things, 
that  the  deed  which  O.  A.  Boyd  had  first  pre- 
pared, and  which  had  been  read,  and  the 
deed  which  he  supposed  was  being  acknowl- 
edged by  William  Boyd,  was  not  complete; 
that  it  described  only  one  of  the  lots  and  "all 
other  real  estate."  None  of  the  witnesses 
who  were  present  at  the  time  It  is  alleged 
that  the  deed  was  executed  teetifled  that  the 
same  was  read  over  to  Wm.  Boyd,  and  that 
he  stated  In  their  presence  that  he  understood 
the  instrument.  The  justice  of  the  peace 
himself,  while  stating  that  he  took  the  ac- 
knowledgment, does  not  state  that  the  deed 
was  read  over  to  Boyd  and  that  Boyd  stated 
tbathe  understood  it.  On  the  contrary,  as  be- 
fore stated,  the  testimony  of  the  Justice  tends 
to  show  that  the  deed  which  he  thought  was 
being  acknowledged,  was  Incomplete  in  that 
it  failed  to  describe  the  real  estate. 

As  we  Tlew  the  record,  there  la  no  testi- 
mony, except  the  testimony  of  O.  A.  Boyd, 
which  tends  to  prove  that  William  F.  Boyd 
knew  and  understood  at  the  time  he  executed 
the  deed  and  made  the  transfers  that  he 
was  making  an  absolute  conveyance  of  the 
real  estate  and  transfer  of  the  personal  prop- 
erty to  O.  A.  Boyd.  The  preponderance  of  the 
evidence  shows  that  it  was  not  his  intention 
to  make  such  a  disposition  of  his  property, 
and  therefore  it  must  be  held  that  these 
deeds  and  transftes  were  not  the  acts  of  Wm. 
F.  Boyd. 

It  Is  shown  that  the  mother  and  father 
both  reposed  great  confidence  in  G.  A.  Boyd, 
but  there  Is  nothing  in  the  record,  or  even 
In  the  testimony  of  O.  A.  Boyd,  himself  to 
Justify  the  conclusion  that  William  Boyd  In- 
tended to  have  the  instruments  evidencing 
the  transfers  drawn  la  such  a  way  as  to  In- 
tmst  C.  A.  Boyd  with  the  duty  of  disposing 
of  his  property  after  his  death  in  such  a 
manner  as  to  effectuate  his  declared  purposes 
dnrlng  life.     While  there  is  some  testimony 
to  show  that  William  Boyd  intended  to  trans- 
fer the  absolute  title  to  his  wife,  B.  J.  Boyd, 
In  trust  to  carry  out  these  purposes,  there  is 
no  testimony  whatever  to  sborw  that  he  isr 
tended  to  pot  the  absolute  title  In  O.  A.  Boyd. 
Yet  tb&t  was  the  effeet  of  the  transfers  In 
controversy,  and,  as  such,  the  Intention  of 
Wllllani   Boyd  was  net  oacried   out.     The 
deed  and  the  transfers  that  were  made  did 
not  onrca  vest  the  title  Is  trust  In  Mrs.  S.  J. 
Boyd.     Bot  the  aibSolate  title,  by  the  par- 
ported  tnn^lBn  af  Wm.  F.  Bopd,  was  vest- 
ed fn  G.  A.  3oj<d.    NothlBS  that  O.  A.  Boyd 
uuuld  do  after  the  death  of  his  fattier  would 


validate  these  transfers  and  make  them  the 
acts  and  deeds  of  his. father. 

Now  the  testimony  shows  that  Mrs.  Boyd 
and  G.  A.  Boyd  were  dealing  with  the  prop- 
erty as  if  the  absolute  title  was  vested  in 
Mrs.  S.  J.  Boyd.  O.  A.  Boyd,  it  appears  from 
her  testimomy,  "has  the  absolute  management 
and  control"  of  her  money,  property,  and 
financial  affairs.  She  stated;  "He  la  taking 
care  of  it  for  me  and  handling  it  for  me." 
The  diancellpr  found,  and  the  testimony 
shows,  that  O.  A.  Boyd  had  taken  the  per- 
sonal property,  aiaountlng  to  nearly  $8,000, 
outside  of  the  state  and  Invested  the  same 
It  thus  appears  that  Mrs.  S.  J.  Boyd,  through 
G.  A.  Boyd,  was  exercising  absolute  dominion 
over  the  property. 

[t,  8]  Now,  even  though  a  preponderance  of 
the  evidence  may  not  show  that  William  F. 
Boyd  was  positively  non  compos  or  Insane  at 
the  time  the  purxMrted  instruments  were  al- 
leged to  have  been  executed  by  him,  yet  he 
was  so  weakened  by  the  ravages  of  disease 
that,  as  one  of  the  witnesses  said: 

"H«  could  turn  his  bead  only;  h«  could  not 
raise  his  hands.  He  was  not  able  to  trace  the 
aiKnatnre;  they  had  to  hold  bis  hand  and  do 
that  for  him." 

The  doctor  testified  that  he  had  been  kept 
nllve  for  several  days  on  strychnine  and  caf- 
feine; that  his  mind  was  weak  in  proportion 
as  his  body  was  weak. 

A  deed  executed  under  such  conditions, 
when  challenged,  should  be  scrutinized  with 
the  greatest  care.    Mr.  Pomeroy  says: 

"Finally,  in  a  case  of  real  mental  weakness, 
a  presumption  arises  against  the  validity  of  the 
transaction,  and  the  burden  of  proof  rests  npon 
the  party  claiming  the  benefit  of  the  conveyance 
or  contract  to  show  its  perfect  fairness  and  the 
capacity  of  the  other  party."  2  Pomerogr,  Elq. 
Jur.  I  947. 

See  Graves  v.  White,  63  Tenn.  (4  Baxt.)  sa 
After  appellees  had  shown  the  extreme 
weakness  of  body  and  mind  under  which  the 
transfers  in  controversy  were  alleged  to  have 
been  executed,  It  then  devolved  upon  O.  A. 
Boyd,  Who  was  named  as  the  beneficiary  and 
grantee  in  those  instruments,  to  prove  their 
validity.  This  he  has  not  done  by  the  testi- 
mony which  prei)onderates  over  the  testi- 
mony on  behalf  of  appellees  tending  to  prove 
that  G.  A.  Boyd  drafted  the  instruments  not 
in  a  way  to  effectuate  the  declared  purpose 
of  WilUam  Boyd  in  the  dlspositltHi  of  his 
property.  The  case  comes  well  within  the 
doctrine  announced  in  Kelly's  Heirs  et  al.  v. 
McGulre,  15  Ark.  555-603,  as  follows: 

"If  a  person,  althon^  not  positively  non  ooas- 
p«M  or  insane,  is  yet  of  such  great  weekaess  oC 
luad  as  to  be  anable  to  guara  himself  against 
imposition,  or  to  resist  Importunity  or  mdm 
influence,  a  contract,  made  oy  him  under  such 
circumstances,  will  ba  set  aade." 

Since  the  prependeranoe  ckf  the  evMemce 
shows  that  there  was  no  intention  upon  the 
part  of  William  Boyd  to  execute  a  deed  to 
the  real  estate  and  the  transfers  of  the  per- 
sonal property  to  his  son,  O.  A.  Boyd,  thee* 
Instrument  are  not  the  acts  of  Wm.  F.  BoFt 
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at  all  and  are  not  susceptible  of  reforma- 
tion. 

17]  Moreover,  the  pleadings  did  not  war- 
rant the  court  in  decreeing  a  reformation  of 
the  Instruments,  and  the  proof  was  not  suf- 
ficient to  wartant  such  relief  under  the  pray- 
er for  general  relief.  The  court  should  have 
found  the  Instruments  void  and  entered  a  de- 
cree to  that  effect. 

The  Judgment  will  therefore  be  reversed 
and  remanded,  with  directions  to  enter  a  de- 
cree canceling  the  deed  and  transfers  of  per- 
sonal property,  and  for  such  other  and  fur- 
ther proceedings  as  may  be  necessary  accord- 
ing to  law  and  not  inconsistent  with  this 
opinion. 


RUSSEXili  «t  al.  V.  SUDDOTH  et  aL 
(No.  287.) 

(Supreme  Court  of  ArkaoBag.    March  27,  1916.) 

1.  HoMEsi£AD  «=3214— Actions— BuBDBN  of 
Pboof. 

In  an  action  by  children  of  decedent  to  re- 
cover as  a  homestead  land  sold  by  the  admin- 
istrator to  pay  the  debts,  the  burden  is  on  the 
plaintiffs  to  prove  that  the  land  in  question 
was  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  ff  397-899;  Dec.  Dig.  <S=3214.] 

2.  HOMESTEAn  ®=>214— ESTABLISHUXNT— EiVI- 
DKNCK. 

In  an  action  by  children  of  a  decedent  to 
recover  as  a  homestead  land  sold  by  the  admin- 
istrator to  pay  the  debts,  a  petition  of  the  wid- 
ow claiming  other  property  as  the  homestead, 
and  testimony  by  the  administrator  and  the  at- 
torneys that  such  property  was  set  off  by  the 
court  as  the  homestead,  are  admissible,  though 
not  conclusive  on  the  children.    ' 

[Eld.  Note. — For  other  cages,  see  Homestead, 
Cent.  Dig.  |S  397-399;  Dec  Dig.  <8s»214.] 

3.  BviDKNCE  «=>208(2)  —  Witnesses  —  Ad- 
mssioNB  Against  Intebebt  —  Contbadic- 
TiON  OF  Testimony— Inconsisient  State- 
uentb. 

Where  one  of  the  heirs,  who  was  suing  to 
set  aside  a  sale  of  decedenrs  real  estate  under 
a  claim  of  homestead,  was  of  age  when  her  moth- 
er filed  a  petition  purporting  to  be  by  the  widow 
and  all  the  children,  claiming  other  property  as 
the  homestead,  that  petition  is  admissible  as  an 
admission  by  such  child  against  interest  and  as 
a  statement  contradictory  to. her  testimony. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  §§  714,  721 :  Dec.  Dig.  (8=208(2).] 

4.  nOMESTEAD    <3=3l43  —  RIQHTS    OF    SUBVIV- 

0B8— Selection  bt  Wife. 

Hiooj^  a  wife  may,  under  Kirby's  Dig.  | 
3902,  during  the  lifetime  of  her  husband,  claim 
the  homestead  as  exempt  from  execution,  if  he 
refuses  to  do  so,  and  select  from  lands  exceeding 
the  amount  allowed  as  exempt,  she  cannot  after 
the  death  of  her  husband  impress  any  lands  with 
the  homestead  diaracter  or  abandon  the  home- 
stead in  any  way  affecting  the  rights  of  the 
minor  diildren. 

[Bid.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §  270;  Dea  Dig.  <8=»143.] 

b.  hombstbad  «s921&— blqhtb  of  bubvitobs 

— Ikstbuction. 

In  an  action  by  the  children  of  a  decedent 
to  set  aside  a  sale  of  land  claimed  as  a  home- 
stead, an  instruction  that,  after  the  death  of  the 
fatiier,  the  mother,  acting  for  the  children,  has 


the  right  to  set  np  for  them  die  daim  of  home- 
stead, where  the  tract  may  be  either  of  several 
tracts  of  land,  depending  on  the  intenticHi  of  de- 
cedent, and  where  such  claim  was  made  in  good 
faith  and  a  homestead  located,  the  children  are 
bound  thereby,  was  pot  erroneous  as  an  instruc- 
tion that  the  widow  had  the  right  to  select  for 
the  minors  a  homestead  out  of  the  lands  of  de- 
ceased, but  merely  meant  that  she  had  the  right, 
acting  for  them,  to  set  up  a  daim  of  homestead 
and  liave  determined  what  was  in  fact  the  bome- 
stead. 

[Eld.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  SS  400-403;   Dec  Dig.  <8=>218.] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; J.  M.  Jackson,  Judge. 

Suit  by  Georgia  Russell  and  others  against 
L.  B.  Suddoth  and  others  to  recover  a  tract 
of  land  alleged  to  have  been  the  homestead 
of  plaintiffs'  deceased  father.  Judgment  for 
the  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Appellants,  children  of  P.  T.  Baugh,  brooght 
this  suit  to  recover  possession  (^  2*/io 
acres  of  ground  in  the  village  of  Turner, 
alleged  to  have  been  the  homestead  of  the 
deceased,  their  father,  and  occupied  by  him 
as  such  at  the  time  of  his  death. 

The  answer  denied  that  the  land  in  con- 
troversy was  the  homestead  of  the  father  of 
appellants  at  his  death,  and  alleged  that  ap- 
pellees were  the  owners  of  the  north  half 
thereof,  through  different  mesne  ctmveyances 
from  J.  C.  Terry,  who  purchased  the  same  at 
the  administrator's  sale  thereof,  by  order  of 
the  probate  court,  for  the  payment  of  the 
debts  of  the  estate  of  their  said  father.  They 
disclaimed  any  interest  in  the  south  half  of 
the  block,  and  pleaded  the  five  and  seven 
year  statute  of  limitations,  and  also  set  up  a 
claim  for  betterments. 

It  appears  from  the  testimony  that  P.  T. 
Baugh,  the  father  of  appellants,  owned  a 
farm  about  five  or  six  miles  from  the  village 
of  Turner  and  resided  thereon  with  his  wife 
and  family  as  bis  homestead;  that  he  pur- 
chased the  block  of  groimd  in  controversy  in 
the  little  village  of  Turner  for  $250,  and 
moved  hla  family  to  the  small  house  on  the 
south  end  thereof,  in  order  to  obtain  better 
school  facilities  for  his  minor  children.  He, 
also,  while  living  in  said  village,  had  a  «»- 
tract  for  canning  the  mail.  The  family 
lived  there  from  1894  to  the  death  of  said 
Baugh  in  1897,  and  they  thereafter  moved 
beck  to  the  farm.  Testimony  was  Introduced 
tending  to  show  that  the  residence  in  Turner 
was  only  temporary  and  in  order  that  better 
educational  advantages  might  be  rajoyed  by 
his  children,  and  that  it  was  not  the  inten- 
tion of  the  deceased  to  change  his  homestead 
from  the  farm  to  the  block  of  ground  in  the 
village  of  Turner.  The  testimony  on  this 
point  was  tn  conflict,  however,  there  being 
some  from  which  it  could  have  been  Inferred 
that  such  was  the  case.  The  court  permitted 
the  introductioo  in  evidence^  over  appellants 
objection,  of  a  certain  petition  of  the  widow 
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and  children  ot  said  Bangb  In  the  probate 
court,  stating  that  the  farm  was  the  home- 
stead of  the  deceased,  and  clatming  the  rents 
upon  the  adjoining  lands  thereto,  her  dower 
not  having  been  assigned ;  and  also  the  state- 
ment of  two  witnesses,  the  administrator  and 
his  attorney,  of  the  action  of  the  court  In 
sustaining  the  petition. 

The  court  in  instructing  the  Jury  gare, 
over  appellant's  objection,  instruction  num- 
bered 5,  as  follows: 

"The  jury  are  instructed  that,  upon  the  death 
of  the  father  owning  a  homestead,  the  mother, 
acting  for  the  children,  has  the  right  to  set  up 
for  them  a  claim  of  homestead,  where  the  home- 
stead might  be  either  of  several  tracts  of  land, 
depending  upon  the  intention  of  the  father  as 
to  the  location  of  the  family  home  at  the  time 
of  his  death;  and  where  such  claim  is  in  good 
faith  made,  and  a  homestead  located,  the  chil- 
dren are  bound  thereby." 

From  the  Judgment  on  the  verdict  in  ap- 
pellee's favor,  this  appeal  is  prosecuted. 

Fink  &  Dinning,  of  Helena,  for  appellants. 
Bevens  &  Mnndt,  of  Helena,  for  appelleea. 

KIBBY,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  that  the  court 
erred  in  allowing  the  introduction  of  said 
teetlmony  and  in  the  giving  of  said  instruc- 
tion numbered  6.  The  question  at  issue  In 
the  case  was  whether  or  not  the  probate  sale 
of  the  lands  in  controversy  to  appellees' 
grantor  was  void,  on  account  of  same  being 
the  homestead  of  their  father,  the  deceased, 
at  his  death,  and  the  burdoi  of  proof  was 
upon  appellants  to  show  that  fact. 

[2]  The  petition  Introduced  in  evidence 
purported  to  be  by  the  widow  and  all  the 
children  of  the  deceased,  naming  them,  and 
the  statements  of  the  witnesses,  the  admin- 
istrator and  his  attorney,  who  resisted  the 
claim  made  in  the  petition  of  the  court's  ac- 
tion thereon,  were  competent,  as  tending  to 
show  the  location  of  the  homestead  of  the 
deceased. 

[3^  It  was  also  admissible  as  against  the 
heir  whose  name  appeared  In  it  as  a  petition- 
er, who  was  of  age  at  the  time  it  was  filed, 
as  an  admission  against  interest,  and  as  a 
statement  contradictory  of  her  testimony 
herein;  and  there  was  no  attempt  to  show 
an  adjudication  by  the  probate  court  that 
the  farm  was  the  homestead  of  the  deceased, 
claimed  to  be  conclusive  of  the  question  here- 
in. These  facts  were  only  Introduced  to 
throw  such  light  as  they  might  shed  upon 
the  question  at  issue,  and  the  testimony  was 
competent. 

[4]  The  widow  cannot,  of  course,  impress 
tbe  lands  of  the  deceased  after  his  death 
with  the  homestead  character,  nor  can  she 
abandon  the  homestead  and  thereby  in  any 
wise  affect  the  homestead  rights  of  the  minor 
children.  Martin  v.  Connor,  115  Ar)(.  365, 
171  S.  W.  126.  The  wife  has  the  ri^it  In 
the  lifetime  of  the  husband  to  claim  the 
homestead  exempt  from  execution  sale,  if  he 


fails  or  refuses  to  do  so,  and  select  the 
homestead  where  the  debtor  has  more  land 
subject  to  the  claim  than  the  law  allows  to 
be  claimed  exempt  as  a  homestead.  Kirby's 
Digest,  g  3902. 

[I]  The  court  did  not  mean  to  tell  the  Jury 
by  the  Instruction  complained  of,  as  con- 
tended by  appellant,  that  the  widow  had  the 
right  to  select  for  the  minors  a  homestead 
out  of  the  lands  of  the  deceased,  but  only 
that  she  had  the  right,  acting  for  them,  to 
set  up  a  claim  of  homestead  of  land  upon 
which  the  homestead  character  had  been  im- 
pressed, and  have  determined  what  was  in 
fact  the  homestead,  the  matter  being  in 
doubt. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  is  affirmed. 


OLIVER  ▼.  ROUTH  et  aL    (No.  284.) 
(Supreme  Court  of  Arkansas.    March  27, 1916.) 

1.  JnnoMSNi  ®=>17(9) — Defectivb  Pbockss — 
Seal. 

The  omission  of  the  official  seal  of  the  clerk 
from  a  writ  of  sunmons  will  not  invalidate  a  de- 
cree-based on  service  of  such  summons. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  31 ;   Dec.  Dig.  <S=»17(9).] 

2.  -Judgment  $=3501— Coij^txbai,  Attack- 
Effect. 

A  judgment  foreclosing  the  vendor's  lien 
will  not,  on  collateral  attacK,  be  set  asida  save 
for  fraud,  and  proof  of  facts  showing  it  was 
erroneous  does  not  warrant  vacation. 

[Ed.  Note. — For  otlier  cases,  see  Judgment, 
Cent.  Dig.  §  941 ;    Dec.  Dig.  <8=>501.] 

3.  Courts  ^s»3.3— Pbobate  Courts— Enfobce- 
MENT  of  Contract. 

The  authority  granted  by  Kirby's  Dig.  |{ 
209-214,  to  probate  courts  to  grant  specific  per- 
formance of  a  decedent's  executory  contract  to 
convey  land  is  a  special  power,  and  in  exercis- 
ing it  a  probate  court  is  not  proceeding  accord- 
ing to  the  course  of  the  common  law,  so  that  its 
jurisdiction  must  appear  from  the  face  of  the 
record. 

ffid.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  Si  135,  136,  138 ;   Dec.  Dig.  <S=>33.1 

4.  Executors  and  Adkinistbatoks  ^s>l35— 
Enforcement  of  Contracts  of  Decedent. 

Under  Act  March  18,  1887  (Laws  1887,  p. 
90),  requiring  the  joinder  of  a  wife  before  a 
deed  to  the  marital  homestead  will  be  effective, 
the  probate  court  is  without  authority  to  spe- 
cifically enforce  a  contract  by  deceased  for  the 
conveyance  of  his  homestead,  such  contract  not 
being  binding,  the  wife  not  having  joined. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SI  651-656: 
Dec  Dig.  «=»135.1 

5.  Executors  and  Administkatobs  i3=3l35— 
Powers  of  Probate  Court— Enforcement 
of  Contracts  of  Decedent. 

As  Kirby's  Dig.  §§  209-214,  anthoriring 
probate  courts  to  specifically  enforce  contracts 
of  a  decedent  to  convey  land,  contemplate  the 
existence  of  a  valid  contract,  a  parol  contract 
to  convey  land  cannot  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §1  651-656: 
Dec.  Dig.  e=»135.] 
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Appeal  from  Madlsoa  Chancery  Conrt;  T. 
H.  Humphreys,  Chancellor. 

Action  by  George  Thomas  OllTer,  by  next 
friend  and  mother,  Princie  Arrlngton,  against 
B.  A.  Bouth  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Berersed  and 
remanded,  with  directions. 

Appellant  instituted  this  action  in  the  chan- 
cery court  against  appellees  and  set  up  two 
canses  of  action: 

(1)  Appellant  seeks  to  set  aside  a  decree  of 
foreclosure  of  a  vendor's  lien  on  real  estate 
made  in  the  Madison  chancery  court  several 
years  ago  In  a  suit  wherein  the  Madison 
County  Bank  was  plaintiff  and  Percie  and 
Geo.  Thos.  Oliver  were  defendants,  on  the 
grounds  that  It  is  void.  The  First  National 
Bank  was  the  successor  of  the  Madison  Coun- 
ty Bank. 

(2)  Appellant  seeks  to  set  aside  as  void  an 
order  of  the  Madison  probate  court  for  the 
specific  performance  of  an  undivided  inter- 
est in  the  same  land. 

The  material  facts  are  substantially  as  fol- 
lows: On  October  6,  1904,  Geo.  B.  Oliver, 
died,  owning  the  land  in  controversy,  situat- 
ed in  Madison  county.  Ark.,  which  was  his 
homestead.  He  left  surviving  him  his  widow, 
Princie  Oliver,  now  Princie  Arrlngton  and 
Geo.  Thos.  Oliver,  his  minor  child  and  sole 
heir  at  law.  Prior  to  his  death  G.  B.  Oliver 
and  T.  G.  Gamble  owned  the  land  in  contro- 
versy, each  owning  an  undivided  one-half  in- 
terest therein.  On  the  20th  day  of  May,  1903, 
Gamble  by  warranty  deed,  conveyed  his  in- 
terest in  the  land  to  O.  B.  Oliver.  The  deed 
recites  that  a  vendor's  lien  is  retained  for 
$500  of  the  purchase  money,  evidenced  by  a 
promissory  note  of  even  date.  The  note  was 
transferred  by  Gamble  to  the  Madison  Coun- 
ty Bank,  and  in  December,  1904,  after  the 
death  of  Oliver,  the  Madison  County  Bank 
instituted  proceedings  in  the  chancery  court 
against  the  widow  of  G.  B.  Oliver,  who  was 
named  as  Percie  Oliver,  and  Geo.  Thos. 
Oliver,  the  minor  child,  to  foreclose  a  ven- 
dor's lien  on  the  lands  in  controversy.  Serv- 
ice was  had  upon  the  widow  and  minor  child 
of  Geo.  B.  Oliver,  deceased,  in  the  maimer  re- 
quired by  statute,  but  the  clerk  failed  to  put 
the  seal,  of  the  court  on  the  summons.  The 
court  found  there  was  a  balance  due  of  the 
purchase  money  on  the  said  land  in  the  sum 
of  $537,  and  a  decree  of  foreclosure  of  the 
vendor's  Uen  of  plaintitt  was  entered  of  rec- 
ord. The  land  was  duly  sold  under  the  de- 
cree, and  the  purchaser  at  the  commissioner' s 
sale  conveyed  the  land  by  deed  to  B.  A. 
Bouth. 

In  the  present  action  appellant  introduced 
evidence  tending  to  show  that  some  of  the  in- 
stallments of  the  purchase  price  sued  on  in 
that  case  were  not  due  at  the  time  the  decree 
of  foreclosure  was  entered  of  record.  Testi- 
mony waa  also  introduced  by  appellant  tend- 
ing to  show  that  certain  payments  had  been 
made  which  were  not  taken  into  account  by 
the  court  In  renderjug  the  decree  of  f oreclo- 


swe.  Evklenoe  was  iBtrodaoed  by  appellees 
tending  to  show  that  no  soda  payments  had 
been  made.  The  views  we  shall  hereinafter 
express,  however,  rwiders  it  unnecessary  to 
set  out  thlfl  testimony  in  detaiL  It  is  undis- 
puted that  the  land  in  controversy  was  tbe 
homestead  of  Geo.  B.  Oliver  at  the  time  of 
his  death,  and  that  Geo.  Thos.  Oliver  was 
still  a  minor  at  the  time  of  the  institution 
of  this  suit  The  salt  was  brongbt  by  his 
mother  as  next  friend. 

After  tlie  death  of  Geo.  B.  (Hiver,  admin- 
istration was  had  upon  his  estate.  A  peti- 
tion was  filed  in  the  probate  court  setting  up 
that  Thos.  J.  Oliver,  the  twin  brother  of  Geo. 
B.  Oliver,  had  purchased  one-half  interest  in 
the  land  in  controversy  from  bis  brother 
prior  to  his  death.  No  written  contract  of 
purchase  was  had  between  the  brothers.  It 
was  shown,  however,  to  the  probate  court 
that  Thos.  J.  Oliver  bad  made  a  verbal  con- 
tract with  his  brother  for  the  purchase  of  an 
undivided  one-half  interest  in  tlie  land,  and 
had  paid  him  therefor  the  sum  of  $4O0  as 
part  of  the  purchase  money.  The  balance  of 
t^e  purchase  money  was  paid  to  the  adminis- 
trator, and  an  order  was  made  pursuant  to 
sections  209-214  of  Kirby's  Digest  for  the 
specific  performance  of  the  contract 

The  chancellor  entered  a  decree  dismissing 
appellant's  complaint  for  want  of  equity  as 
to  the  decree  of  foreclosure  in  the  Madison 
chancery  court  It  was  also  decreed  that  his 
cause  of  action  seeking  to  set  aside  the  Judg- 
ment in  the  Madison  probate  court  should  be 
dismissed  without  prejudice  to  any  proceed- 
ing appellant  might  hereafter  institute  in  the 
probate  court  in  relation  thereto.  The  case 
is  here  on  appeaL 

S.  H.  Sornberger,  of  Sapulpa,  Okl.,  for  ap- 
pellant   W.  N.  Ivle,  of  Bogers,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  claimed  by  counsel  for  appellant  that 
the  decree  of  foreclosure  in  the  case  of  the 
Madison  Coimty  Bank  against  the  widow  and 
minor  child  of  Geo.  B.  Oliver,  deceased,  was 
void,  because  the  writ  of  summons  was  with- 
out the  official  seal  of  the  clerk;  bat  this 
court  has  decided  adversely  to  him  in  re- 
gard to  this  contention.  In  the  case  of  Budd 
V.  Thompson  &  Barnes,  22  Ark.  363,  the 
court  held  that  a  writ  of  summons  is  not 
void  for  want  of  the  official  seal  of  the  clerk, 
and  that  it  may  be  amended  on  application 
to  the  court.  The  court  further  held  that 
if  no  application  to  amend  has  been  made,  the 
defect  Is  ground  of  reversal  of  a  Judgment 
rendered  by  default,  but  that  the  writ  cannot 
be  treated  as  void. 

[2]  Again,  it  is  contended  that  the  Judg- 
ment of  the  Madison  chancery  court  foreclos- 
ing the  vendor's  lien  on  the  property  In  con- 
troversy should  be  set  aside  because  c»taln 
installments  of  the  purchase  money  for  whldi 
the  decree  of  foredosare  was  bad  were  noc 
then  due,  and  for  the  further  reason  that  cer- 
tain credits  were  not  oUowed  wblcH  should 
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hare  been  allowed  In  tbat  caae.  It  moat  be 
remembered,  howeTer,  tbat  this  Is  a  collater- 
al attack  on  the  decree.  In  the  case  ot  Wtalt- 
ford  V.  Whltf ord,  100  Ark.  «3, 139  S.  W.  658, 
the  court  held: 

"In  detetmining  the  validity  of  a  judgment 
upon  collateral  attack,  a  distinction  must  be  ob- 
served between  those  facts  which  involve  the 
jurisdiction  of  the  court  over  the  parties  and 
■Qbject-matter  and  those  (loasi  jurisdictional 
facts,  without  allegation  of  which  the  court 
cannot  properly  proceed,  and  without  proof  of 
which  a  decree  snonld  not  be  made;  absence  of 
the  fonn»  renders  the  judgment  void  upon  c<d- 
lateral  attack,  but  not  so  as  to  the  latter." 

To  tbe  same  effect  see  Citizens'  Bank  r. 
Cmnmerdal  National  Bank,  107  Ark.  142,  156 
S.  W.  102;  McDonald  v.  Ft.  Smith  &  West 
em  R.  Co,  105  Ark.  6,  150  S.  W.  135;  Crit- 
tenden Lumber  CD.  v.  McDongal,  101  Ark. 
390,  142  S.  W.  836.  So  the  decree  in  the 
diancery  case  referred  to  might  have  been 
erroneous,  bat  this  wonld  depend  upon  the 
facts  before  the  conrt.  If  it  was  erroneous, 
it  could  have  been  set  aside  on  appeal ;  but 
the  validity  of  it  cannot  be  attacked  col- 
laterally except  on  the  ground  tbat  it  was 
procured  by  fraud.  There  is  no  allegation  or 
proof  In  the  present  action  tbat  the  decree 
in  the  titaacerj  case  was  procured  by  fraud. 
It  follows  that  tbe  decree  of  the  dianceUor 
on  this  branch  of  tbe  case  was  correct,  and 
must  be  affirmed. 

[S]  We  now  come  to  tbe  question  of  the 
jadgment  of  the  Madison  probate  court  order- 
ing the  administrator  of  the  estate  of  Geo. 
B.  Oliver,  deceased,  to  execute  to  Thos.  J. 
Oliver  a  deed  to  an  undivided  <»ie-faalf  In- 
terest in  the  homestead  of  decedent. 

The  property  in  controversy  was  the  home- 
stead of  Geo.  B.  Oliver.  An  order  of  the 
probate  court  directed  the  administrator  eC 
his  estate  to  specifically  execute  a  contract 
whlcti  the  decedent  had  made  with  his  broth- 
er before  he  died.  The  authority  to  grant 
Bpedllc  performance  of  an  executory  contract 
to  convey  land  agatast  the  eiectitor  or  ad- 
ministrator of  a  decedent  is  a  special  power 
conferred  upon  the  probate  court  by  sections 
209-214  of  Kirby's  Digest  It  is  to  be  ex- 
ercised In  a-  special  manner,  and  not  accord- 
ing to  the  course  of  the  common  law.  la 
cases  falling  within  the  usual  powers  of  tbe 
probate  court  the  rule  la  tbat,  where  the  record 
is  silent  with  re^tect  to  any  fact  necessary 
to  give  the  court  jurisdiction,  it  will  be  pre- 
sumed tbat  the  conrt  acted  within  its  jurisc 
diction.  Massey  v.  DcAe,  185  S.  W.  2T1. 
Bnt  ^vhere  special  powers  conferred  or  exer- 
ciaed  tn  special  manner,  not  according  to  ttie 
course  of  tbe  common  law,  or  where  tbe  gen- 
eral pov«n  of  the  court  ar«  exercised  avet 
a  class  not  within  its  ordinary  jurisdiction 
upoa  tbfl  perfonnance  of  prescribed  ooodi- 
tions.  no  such  presumption  or  jurisdiction 
wUl  attend  the  jndgmeat  of  tbe  court  The 
fiUTta  essenttal  to  tbe  esierclse  of  the  sveoUkl 
jurlsdiatiioa  moat  appear  in  aueh  cases  upon 
the  record.    Besklcy  v.  Foid.  1*5  a  W.  796. 


See,  also,  Hindman  t.  O'Ckmnor,  M  Ark.  627, 
16  S.  W.  1052,  13  I*.  E.  A.  490.  This  disthio- 
tion  was  pointed  out  in  Massey  v.  Doke. 

[4]  As  we  have  already  seen  the  land  In 
controversy  was  the  homestead  of  Geo.  B. 
Oliver  at  the  time  of  his  death,  and  tbe  pro- 
bate court  had  no  power  to  reader  a  judg- 
ment of  si>eciflc  performance  of  an  executory 
contract  to  convey  the  homestead.  Under  the 
act  of  Mardi  18,  1887  (Laws  1887,  p.  90),  a 
deed  purporting  to  ccnvey  the  homestead  by 
a  married  man  la  void  unless  his  wife  joins 
in  tbe  execution  of  the  deed.  Davis  v.  Hale> 
114  Ark.  426,  170  S.  W.  99,  and  cases  cited ; 
Stephens  v.  St^Aens,  108  Ark.  58,  156  S. 
W.  837;  Newman  v.  Jacobson,  108  Ark.  297, 
158  S.  W.  134.  In  the  case  of  Waters  v. 
Hanley,  179  S.  W.  817,  in  discus^ng  this 
statute,  we  sfUd  that  it  is  clear  that  if  a 
husband  cannot  make  a  conveyance  of  the 
homestead  without  the  concurrence  of  his 
wife,  he  cannot  make  a  contract  to  convey 
tbe  homestead  which  will  be  obligatory  up- 
on his  wife.  The  reason  given  was  that,  if 
he  could  do  so,  the  statute  could  be  easily 
evaded  and  would  be  ot  no  force.  See,  also, 
Jarrett  v.  Jarrett,  113  Ai^  134,  167  S.  W. 
482.  Therefore  we  are  of  tbe  opinloo  tiiat 
tbe  probate  conrt  bad  no  vowex  to  make  an 
order  for  q>eclflc  performance  ot  the  con- 
tract made  by  the  decedent  In  bis  lifetime 
to  convey  his  homestead  to  another. 

[1]  We  think  the  order  was  void  for  an 
additiooal  reason.  Section  200  «t  aeq.  con- 
templates that  there  should  be  a  vaUd  exec- 
utory contract  to  convey  land  made  by  the 
decedent  before  tbe  probate  court  can  order 
it  to  be  spedflcally  performed.  The  contract 
in  question  was  an  oral  one,  and  no  posses- 
sion was  taken  under  the  contract  prior  to 
the  death  of  the  vendor.  The  contract,  then, 
cotdd  not  have  been  spedflcally  enforced  had 
Geo.  B.  Oliver  lived  and  tbe  purchaser  had 
brought  salt  against  blm.  Under  tbe  rule 
before  annonnoed  the  judgment  of  the  Madi- 
son probata  court  could  only  be  sopported 
by  a  record  wbhdi  shows  jurisdiction,  and  no 
presumption  as  to  Its  jurisdiction  will  be 
indulged. 

FrcMn  the  views  we  have  expressed  it  fel- 
lows that  the  court  erred  in  not  setting  aside 
the  order  of  the  Madison  probate  court,  and 
for  tbat  error  the  decree  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter a  decree  in  accordance  with  this  opin- 
ion. 


MARTBLS  V.  WYSS.    (No.  283.) 

(Supreme  Court  of  Arkansas.    March  27, 1916.) 

Taxation  «=»836—  Pkitaztixs  —  Statutes  — 
CoNSTBUcnoN— Refbal  bt  Ikpucation. 
Kirby's  Dig.  tS  7083,  7084,  provide  that  the 
collector  of  taxes  soall  file  his  return  by  the  sec- 
ond Monday  in  May,  and  that  tbe  clerk  of  court 
shall  odd  a  penalty  of  25  per  cent  on  all  delin- 
qu«nt  taxes.  Under  section  7068  taxpayers  were 
allowed  until  the  10th  of  April  to  pay  taxes  or 
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nntil  the  collector  doted  his  books  after  that 
time.  The  act  approved  May  31,  1911  (Laws 
1911,  p.  361),  provides  that  all  taxes  unpaid  after 
the  loth  day  of  April  shall  be  considered  de- 
linquent, that  the  collector  shall  extend  the  pen- 
alty of  10  per  cent,  against  all  delinquent  tax- 
payers, and  that  the  clerk  of  the  court  shall 
charge  the  collector  with  10  per  cent,  on  all  re- 
ceipts recorded  after  April  lOth,  except  in  case 
of  error  In  recording.  Held  that,  as  there  was 
no  express  repeal  in  the  act  of  1911,  and  since 
where  two  statutes  are  apparently  conflicting 
the  former  will  not  be  repealed  by  implication,  if 
by  applying  all  rules  for  judicial  construction 
the  two  statutes  can  be  reconciled,  the  act  of 
1911  did  not  repeal  Kirby's  Dig.  {§  TOSS,  7084, 
but,  construed  with  sections  7083  and  7084,  its 
meaning  is  that,  where  taxes  are  paid  after  the 
lOtb  of  April  and  before  the  25  per  cent,  penalty 
is  assessed  by  the  clerk,  the  collector  is  required 
to  extend  and  collect  a  penalty  of  10  per  cent. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1661 ;   Dec.  Dig.  «=i>83e.] 

Appeal  from  Polk  Chancery  Court;  Jas. 
D.  Sbarer,  Chancellor. 

Action  by  L.  O.  Martels  against  Caesar 
Wyss.  From  a  decree  for  the  defendant, 
plaintiff  appeals.    Affirmed. 

U  O.  Martels  instituted  this  action  In  the 
chancery  court  against  Jeff  McKlnnon  to 
foreclose  vendor's  lien  on  a  quarter  section 
of  land  in  Polk  county.  Ark.  Caesar  Wyss 
filed  an  Intervention,  rlwlmlng  the  land  under 
a  tax  deed  executed  to  one  B.  P.  Harris. 
Harris  deeded  the  land  to  Wyss.  The  land 
was  sold  at  a  tax  sale  on  the  second  Mon- 
day in  June,  1911 ;  that  being  the  13th  day 
of  the  m<mtb.  Plaintiff,  Martels,  filed  a  re- 
ply to  the  intervention  of  Wyss  in  which  he 
alleged  that  tbe  land  was  sold  for  a  penalty 
of  25  per  cent,  when  only  a  10  per  cent  pen- 
alty should  have  been  added;  tbat  the  over- 
charge In  penalty  -amounted  to  73  cents  and 
avoided  the  sale.  The  court  found  that  the 
tax  sale  was  valid,  and  that  Caesar  Wyss 
was  the  owner  of  the  land.  The  lien  of  the 
plaintiff,  Martels,  was  therefore  denied,  and 
the  recital  thereof  in  the  deed  was  canceled 
as  a  dond  upon  the  titie  of  Caesar  Wyss. 
From  the  decree  entered  of  record,  the  plain- 
tiff, Martels,  duly  prosecuted  an  appeal  to 
this  court 

Wright  Prickett  and  J.  I.  Alley,  both  of 
Mena,  for  appellant  Minor  Pipkin,  of  Mena, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  Is  contended  by  counsel  for  appellant  that 
the  act  approved  May  31,  1911,  fixing  a  uni- 
form date  for  paying  taxes  without  penalty, 
and  providing  for  sudi  penalty,  repeals  sec- 
tion 7083  and  7081  of  Kirby's  Digest  Sec- 
tion 1  and  2  of  the  act  of  1911  reads  as 
follows: 

"Section  1.  All  taxes  levied  on  real  estate  and 
personal  property  by  the  several  county  courts 
of  the  state,  when  assembled  for  the  purpose  of 
levying  taxes,  shall  be  deemed  to  be  due  and  pay- 
able at  any  time  from  the  first  Monday  in  Jan- 
uary to  and  including  the  tenth  day  of  April  in 
each  year,  and  all  such  taxes  remaining  unpaid 
after  the  tenth  day  of  April  shall  be  considered 


as  delinquent,  and  it  is  hereby  made  the  duty 
of  the  collector  to  extend  a  penalty  of  ten  per 
cent,  against  all  such  delinquent  tupayers  that 
have  not  paid  their  taxes  within  the  time 
limit  above  specified,  and  the  collector  shall  col- 
lect said  penalty  in  the  same  manner  and  at  the 
same  time  he  collects  other  delinquent  taxes. 

"Sec.  2.  The  clerk  of  the  county  court,  at  the 
time  of  making  settiement  with  the  collector, 
shall  carefully  examine  the  record  of  tax  reeeipti 
as  kept  by  the  collector  and  shall  charge  said 
collector  with  a  sum  equal  to  ten  per  cent  of 
all  tax  receipts  recorded  subsequent  to  the  tenth 
day  of  April:  Provided,  all  errors  or  omisaioni 
of  the  collector  in  recording  any  tax  receipt 
shall  be  exempt  from  the  penalties  hetein  pre- 
scribed." 

General  Acts  of  1911,  page  361. 

Sections  7083  and  7084  of  E:irby'8  Digest 
read  as  follows: 

"Sec.  7083.  The  c«dlector  shall,  by  the  second 
Monday  in  May  in  each  year,  file  with  the  clerk 
of  the  county  court  a  list  or  lists  of  all  audi 
taxes  levied  on  real  estate  as  such  collector  has 
been  unable  to  collect,  therein  descrihing  the 
land  or  city  or  town  lots  on  which  said  delin- 
quent taxes  are  charged  as  the  same  described 
on  the  tax  books,  and  the  collector  shall  attad 
thereto  his  affidavit  to  the  correctness  of  soch 
list  The  deck  of  the  county  coart  shall  care- 
fuUy  scrutinize  said  list  and  compare  the  same 
with  the  tax  book  and  record  of  tax  receipts, 
and  shall  strike  from  said  list  any  tract  of  land, 
city  or  town  lot  upon  which  the  taxes  shall  have 
been  paid,  or  which  does  not  appear  to  have 
been  enteried  upon  the  tax  book,  or  that  shall  ap- 
pear from  the  tax  book  to  be  exempt  from  taxa- 
tion. 

"See;  7084.  No  taxes  returned  ddinquent  as 
aforeaaid  shall  be  paid  into  the  state  treasory, 
except  by  the  collector.  It  shall  be  the  duty  of 
the  clerk  of  the  county  court  to  add  a  penalty 
of  twenty-five  per  centum  upon  all  taxes  sa 
returned  delinquent  which  penalty  shall  be  col- 
lected in  the  manner  provided  for  the  collectioo 
of  delinquent  taxes." 

Prior  to  the  passage  of  the  act  of  1911  in 
question  taxpayers  were  allowed  to  the  10th 
day  of  April  to  pay  taxes  on  all  classes  of 
property  without  a  penalty.  After  that  time, 
under  section  7069,  the  collector  might  dis- 
train to  pay  taxes  on  personal  property  which 
had  not  been  collected  and  a,  penalty  of  25 
per  cent  thereon.  Under  section  7063  he  was 
required  to  make  a  list  of  real  property  on 
which  taxes  had  not  been  paid  to  the  10th 
of  April,  and  was  required  to  file  such  list 
with  the  county  derk  by  the  second  Monday 
In  May  <rf  each  year.  Owners  of  land  mi^it 
pay  taxes  thereon  at  any  time  before  the  list 
vas  filed  without  a  poiaUy,  but  there  was 
no  duty  upon  the  ctdlector  to  keep  the  tax 
books  open  for  that  purpose  after  the  10th  of 
AprU.  In  other  words,  under  the  old  act  the 
tax  collector  might  doae  the  books  after  the 
10th  day  of  April  and  refuse  to  receive  pay- 
ment of  taxes  by  the  owners,  but.  If  be  chose 
to  keep  open  tbe  tax  books  until  he  filed  the 
list  with  tbe  clerk,  the  owner  mig^t  pay  his 
taxes  without  paying  a  penalty.  Bolea  v.  Me- 
NeU,  66  Ark.  422,  61  8.  W.  71. 

There  is  no  express  repetH  of  aectlona  7063 
and  7084  by  the  act  at  1911;  but  It  is  insisted 
tbat  they  are  repealed  I>y  Implication.  Tlie 
Legislature  of  ISll  did  not  take  up  tbe  wlxtle 
subject-matter.    If  ttaey  liad  Inten^ted  to  dc 
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80,  It  la  probable  tiutt  AHue  refermoe  would 
have  be/en  made  to  Che  prior  acts  on  tbe  sub- 
JecL  Gonaael  do  not  point  apecificaUy  to  any 
Invincible  repugnancy  between  the  ciA  and 
the  new  statotea. 

Repeals  by  impUcatl<Mi  are  not  favored, 
and,  when  two  tttatntee  covering  tbe  whole 
or  aoy  part  of  the  same  subject-matter  are 
not  absolutely  irreooncUable,  eftect  should  be 
given,  if  possible,  to  botb.  It  is  only  where 
two  statutes  relating  to  the  same  subject  are 
80  repugnant  to  each  other  that  both  cannot 
be  enforced  that  the  last  one  enacted  will 
supersede  tbe  former-  and  repeal  it  by  impli- 
cation. Carpenter  v.  Uttle  Bock,  101  Ark. 
238, 142  S.  W.  162 ;  Benton  t.  Willis,  76  Ark. 
443,  88  B.  W.  1000:  Ooats  V.  Hill.  41  Ark. 
149 ;  BlackweU  v.  State,  46  Ark.  9a  Tested 
by  this  cardinal  rule  of  construction,  we  can- 
not say  that  tbe  repugnancy  between  the  new 
statute  and  the  old  one  is  plain  and  unavoid- 
able Tbe  conflict  is  more  seeming  than  real ; 
and  in  case  of  a  seeming  conflict  between 
two  acts  all  rates  for  judicial  construction 
are  to  be  applied  to  tbe  end  that  they  may  be 
reconciled  before  readiing  a  conclusion  that 
the  one  rQ;>eals  the  other. 

The  act  of  1911  does  not  cover  the  whole 
subject-matter  of  tbe  prior  statutes  on  the 
subject  No  reference  is  made  in  it  to  the 
prior  statntea  If  we  should  hold  that  tbe 
later  act  r^ieals  the  former,  there  would  be 
a  radical  diange  in  the  method  of  extending 
delinquent  taxes  on  real  estate  and  collects 
ing  the  same  and  this  too  without  any  lan- 
guage being  used  in  the  later  act  that  would 
indicate  that  the  Leglslatare  contemplated 
sucb  a  sweeping  change.  As  the  old  act  was 
construed  by  this  court,  tbe  collector  was  not 
required  to  keep  the  tax  books  open  after 
the  10th  of  April  of  eac^  year,  but,  if  be  did 
keep  them  open,  the  owner  of  real  property 
might  pay  his  taxes  at  any  time  before  the 
collector  was  required  to  file  his  deUnqnent 
list  with  the  county  derk  without  being  sub- 
ject to  a  penalty. 

Under  the  provisions  of  the  new  act  the 
collector  is  required  to  extend  a  penalty  of 
10  per  cent,  against  all  taxpayers  who  have 
not  paid  their  taxes  to  and  including  the  10th 
day  of  April  in  each  year.  We  think  the 
obvious  meaning  of  the  statute  Is  that, 
where  the  owner  pays  bis  taxes  after  the 
lOtli  day  of  April  and  before  tbe  25  i)er  cent 
penalty  is  added  by  the  clerk  under  section 
7064  of  Klrby's  Digest,  the  collector  is  re- 
quired to  extend  the  iienalty  of  10  per  cent 
against  such  delinquent  taxpayer  and  collect 
tbe  same.  Tbe  old  law  remains  as  it  was; 
that  is  to  say,  it  is  still  the  duty  ot  the  col- 
lector to  file  with  the  county  clerk  a  delin- 
quent list  of  real  estate  on  or  before  the  sec- 
ond Monday  in  May,  and  it  is  still  the  duty 
of  the  county  derk  to  carefully  scrutinise 
said  list  and  compare  It  with  tax  books  and 
record  of  tax  receipts,  «tc„  as  required  by 


stetibn  7068  of  Klrby*!!  Digest  It  is  stlU  his 
duty  under  section  7064  to  add  a  penalty  of 
25  per  cent  upon  all  taxes  so  returned  de- 
linquent When  so  construed,  the  two  acts 
are  harmonious,  and  present  a  complete  sys- 
tem for  collecting  taxes  from  delinquent  tax- 
payer&  This  construction  is  borne  out  by 
section  2  of  the  act  of  1911.  Under  It  the 
county  clerk  at  the  time  of  making  settle- 
ment with  the  collector,  is  required  to  care- 
fully examine  the  record  of  tax  receipts  as 
kept  by  the  collector,  and  is  required  to 
charge  the  collector  with  a  sum  equal  to  10 
per  cent  of  all  tax  receipts  recorded  subse- 
quent to  the  10th  day  of  April.  Before  the 
passage  of  tbe  act  the  collector,  at  his  option, 
might  keep  the  tax  books  open  after  the  10th 
day  of  April,  but  he  was  not  required  to  do 
so  and  conld  not  c<^ect  any  poialty  from  tbe 
delinquent  taxpayer.  No  penalty  conld  be 
added  until  the  clerk  added  It  pursuant  to 
section  7084  of  Klrby's  Digest  We  tiiink  it 
Is  evident  that  the  Legislature  only  intended 
to  require  the  sheriff  to  extend  and  coUect 
a  penalty  of  10  per  cent  on  all  taxes  collect- 
ed by  him  subsequent  to  the  10th  day  of 
April,  and  bef<N«  the  time  the  25  per  cent 
penalty  was  added  by  the  county  derk,  under 
section  7084  of  Klrby's  Digest 

It  is  conceded  by  counsel  for  Martels  that 
tbe  tax  sale  was  In  all  respects  valid,  except 
as  to  the  amount  of  the  penalty.  They  con- 
tended that  the  penalty  charged  should  have 
been  10  per  cent,  and  not  25  per  cent  They 
admitted  that,  if  tbe  penally  Is  26  per  cent, 
then  the  judgment  is  correct  In  other  words, 
they  conceded  that  the  judgment  is  correct 
unless  the  act  of  April,  1911,  under  consider- 
ation repeals  sections  7083  and  70S4  of  Klr- 
by's Digest 

Having  held  that  the  later  act  does  not 
repeal  the  prior  one,  the  Judgment  must  be 
affirmed. 


WIIililAMS  et  aL  v.  PRIOLEAU.    (No.  285.) 
(Supreme  CSourt  of  Arkansas.    March  27,  1916.) 

1.  MOBTOAOES   €=338(1)— Abbolutx   Dked  ab 
MOBTGAQK— Evidence— Stjfficienct. 

The  chancellor's  finding  that  a  deed  fibsolute 
on  its  face  was  intended  as  a  mortgage  to  secure 
the  grantees  for  advances  made  held  not  con- 
trary to  the  preponderance  of  the  testimony. 

[Ed.  Note. — For  other  cases,  ^ee  Mortgages, 
Cent  Dig.  g  108 ;  Dec  Dig.  <8=>38(1).] 

2.  judgkent    9=>747(6)  —  conolubivknebs  — 
Mattkbs  Concluded. 

Under  Kirby's  Dig.  {  3648,  dedaring  that 
in  an  action  of  unlawful  detainer,  title  to  the 
premises  shall  not  be  adjudicated,  save  to  show 
the  right  of  possession  and  the  extent  thereof,  a 
judgment  in  an  action  of  unlawftil  detainer  is 
not  an  adjudication  as  to  title,  preduding  sub- 
sequent action  of  ejectment 

[Ed.   Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  1291 ;    Dec.  Dig.  «=s»747(6).l 

8.  Equitt  «=>66  —  Maxims  —  Duty  to  do 
Bquitt. 

Where  defendants  oonteoded  that  plaintiff's 
deed,  which  was  absolnte  on  its  face,  was  in 
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reality  k  mortgaKe,  and  Drajed  that  it  should 

be  80  declarad,  uiey  caanot,  the  court  having 
found  the  deed  to  be  a  mortgage,  defeat  recov- 
ery of  the  debt  on  the  ground  of  limitations,  for 
having  sought  eqaitabM  relief,  defendants  are 
botmd  to  do  equity. 

[Ed.  Note.— For  other  cases,  sec  Equity,  Gent. 
Dig.  S§  18S-190;   Dec.  Dig.  (S=s>66.] 

4.   WlTNBBSEa      «=»149(1)    —    OOMFETENOT    — 

Tkansactionb  with  Dkceased  Pessons. 
Under  Kirby's  Dig.  |  3093,  providing  that 
in  an  action  by  or  against  an  administrator,  in 
which  judgment  may  be  rendered  for  or  against 
him,  neither  partv  may  testify  as  to  any  trans- 
action with  decedent,  plaintiff,  in  an  action  of 
ejectment  against  the  widow  and  heirs  of  the 
grantor,  may  testify  as  to  the  transactions  with 
the  grantor. 

{Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  651 ;   Dec.  Dig.  «=»149a).] 
6.  mobtoaoes  ®=9l25 — blohts  of  mobtqaoex 

—Costs. 

Deceased  conveyed  land  to  plaintif!  by  deed 
absolute  on  its  face,  under  an  agreement  that 
plaintiff  should  make  certain  advances  and 
should  free  the  land  from  aU  valid  incumbrances. 
There  were  several  mortgages,  and  plaintiff  in- 
stituted an  action  to  determine  their  validity, 
J{eld,  that  the  costs  and  attorney's  fees  so  ez- 
I)ended  by  plaintiff  were  properly  charged 
against  the  land. 

[Ed.  Note.— Fof  other  cases,  see. Mortgages, 
Cent  Dig.  tS  2U^,  244,  246;  Dec.  Dig.  «=» 
125.] 

6.  Parties  «=»7(1)— Nbcksbart  PABTiEft-^B- 

JSCTI0N8. 

In  such  case,  as  plaintiff,  although  the  deed 
was  on  its  face  absolute,  was  really  a  mortgagee, 
and  had  no  interest  unless  the  mortgages  were 
valid,  the  suit  was  properly  brought  in  the  name 
of  the  deceased  grantor. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent. 
Dig.  !  0 ;  Dec.  Dig.  0=97(1).] 

Appeal  from  Lonoke  Chancery  Court; 
John  E.  Martlneau,  Chancellor. 

Action  by  Louise  Prlolean  against  Llncy 
Ann  Williams  and  others.  From  a  decree 
fbr  plaintiff,  defendants  appeal.     AfBrmed. 

Appellee  brought  suit  In  ejectment  against 
appellants,  the  widow  and  children  of  Gabe 
Williams,  deceased,  alleging  that  she  was  the 
owner  of  the  lands  described,  which  bad 
been  conveyed  to  her  by  a  warranty  deed  exe- 
cuted by  Oabe  Williams  and  Ldncy  Ann  Wil- 
liams on  the  14th  day  of  March,  1908.  Ap- 
pellants moved  to  dismiss  the  complaint  upon 
a  plea  df  res  adjudicata,  setting  out  the  rec- 
ord in  the  unlawful  detainer  suit  in  Prioleau 
V.  Williams,  104  Ark.  322,  149  S.  W.  101. 
This  motion  being  overruled,  tbey  answered, 
denying  the  allegations  of  the  complaint; 
alleged  that  they  had  been  in  the  open,  no- 
torious, and  adverse  posscEsion  of  the  lands 
for  30  years,  paying  taxes  thereon,  and  that 
the  alleged  deed  of  conveyance  from  Gabe 
Williams  and  Uncy  Ami)  Williams  was  a 
forgery,  never  baring  been  signed  by  either  of 
them,  and  that,  if  suclh  a  deed  was  made,  it 
was  fraudulently  procured,  neither  of  the  al- 
leged grantors  being  able  to  read  or  write; 
and  pleaded  as  res  adjudicata  the  decision 
in  the  ahove-B|y)ed  eaaa.  Tber  th«n  filed  a 
motion  to  tran«(er  to  eqalty,  stating  that  the 


alleged  deed  upon  i^dk  plalntUE  Tclled  was 
not  ezacuted  as  a  deed,  but  waa  intended  as 
a  mortgage  to  secure  oeirtain  indebtedness,  and 
never  intended  to  operate  as  a  deed;  that 
the  consideration  for  said  deed  was  so  gross- 
ly inadequate  as  to  sliow  fraud  on  Its  face, 
and  that  it  constituted  a  doud  on  the  title  of 
defendants,  which  sliould  be  removed;  that 
it  should  be  canceled  as  a  deed,  and  consid- 
ered only  as  a  mortgage  to  secure  the  amount 
of  $600,  a  debt  to  the  American  Freehold 
Mortgage  Company.  Tlie  case  waa  trans- 
ferred to  the  ctiaacery  court. 

It  apiKars  from  tbe  testimony  that  the 
lands  were  conveyed  by  a  warranty  deed  of 
the  date  alleged  for  a  recited  consideration  of 
$200  "and  tbe  assumption  of  a  mortgage  held 
by  the  Freehold  Land  &  Mortgage  Company 
of  London  for  $700,  and  the  assumption  of 
any  valid  mortgages  now  on  record."  The 
deed  purports  to  be  signed  by  Gabe  Williams 
and  Llncy  Ann  Williams,  by  their  mark,  wit- 
nessed by  Miss  Jennie  Pickett,  and  duly  ac- 
knowledged before  Milton  B.  Rose,  a  notary 
public.  Appellee's  husbai)d,  who  was  her 
agent  in  the  entire  transaction,  stated  that 
Gabe  Williams  approached  him  to  borrow 
some  money  on  the  lands,  telling  him  of  the 
indebtedness  to  the  mortgage  company,  and 
of  various  mortgages  having  been  executed  to 
Baum,  and  of  the  deed  of  trust  from  Baum 
to  his  trustee  in  bankruptcy,  and  tliat  he 
thought  there  was  more  against  tbe  land 
than  it  was  worth,  and  declined  to  lend  the 
money;  that  they  kept  Insisting  uiion  it,  and 
he  finally  agreed  to  buy  it  for  the  considera- 
tion recited,  wliich  he  stated  was  paid  by  a 
small  amount  of  cash,  and  a  mare  of  the  val- 
us  of  $125,  and  an  old  account  due  bim  from 
Williams.  He  said  that  the  grantors  in  the 
deed  came  in  together,  and  made  no  objection 
alx»ut  signing  the  deed  whatever,  and  that 
the  acknowledgment  of  it  was  tak«i  before 
the  notary,  who  read  it  to  them.  Tbe  notary 
also  testified  that  the  deed  was  written,  and 
the  parties  came  into  his  office  with  it  and 
acknowledged  the  same;  that  no  complaint 
or  objection  to  it  was  made  irben  it  was  read 
to  them. 

A  great  many  of  other  things  were  testi- 
fied to  by  R.  R.  Prioieau  as  to  all  tbe  trans- 
actions he  had  bad  with  the  deceased,  Gabe 
Williams,  and  the  litigation  with  Baum  and 
Comer,  trustee,  in  clearing  up  tlie  title  to  the 
land  and  having  an  adjudication  of  the 
amount  due  upon  the  different  mortgages, 
,  and  also  tke  amounts  paid  for  attorney's  fees 
I  and  cost  of  the  Uttgatim,  amounttng  to  some- 
tiling  over  $900.  Llncy  Aaa  WUllams  denied 
ever  having  executed  a  deed  to  the  lands  at 
all  to  appellee,  and  stated  that  she  never 
[rigned  hut  one  paper,  and  undcratood  It  was 
a  mortgage  for  suppUas.  SUM  said,  also,  that 
Ae  had  paid  the  taxea  for  certala  y«ara,  and 
eshiUted  tbe  reoetptat  some  of  wUtih  were 
afCec  tbe  transfer  oif  the  lands  to  appeUee^ 
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and  reoeipta  from  the  a<eiU  of  Oie  Frsebold 
Mortgage  Oompany  far  latersst,  whlCb  aiie 
dalmed  to  IttTe  paid.  IbBnwete  bobw  ood- 
tradlctOTj  Btatemcats  in  the  testlaony  for 
appellee^  and  ber  husband  explained  that  the 
money  with  which  the  Interest  had  been  paid 
to  the  Freeh<dd  Mortgage  Company  was  fnr- 
nlsbed  Uncy  Ann  WlUlama  by  Uaoself,  and 
that  the  taxes  wm«  paid  by  appellant  while 
they  were  oocnpyiBg  the  premises  rent  tree, 
as  agreed  betwees  himself  and  Gabe  Wil- 
liams, dnrlng  the  pendency  of  die  salt 
against  Banm,  Comer,  Storthz,  and  others  to 
ascertain  the  amount  doe  under  the  different 
mortgages  executed  to  Baum. 

Xhe  chancellor  found  the  deed  was  Intend- 
ed as  a  security  for  certain  Indebtedness 
and  moneys,  and  held  It  to  be  a  mortgage, 
and  cmttlnned  the  case  nntll  the  next  term 
of  court  for  further  proof  of  the  indebtedness 
secured  by  It  He  then  found  that  the 
amount  finally  adjudged  to  be  due  under  the 
Baum  and  Comer  mortgages,  with  the  ex- 
pense of  the  litigation  and  attorney's  fees  in 
the  determination  of  the  amount,  together 
with  the  amount  paid  by  appellee  to  dis- 
charge the  mortgage  of  the  American  Free- 
bold  Mortgage  Company  and  Interest,  with 
the  $200  furnished  at  the  time  of  the  execu- 
tion of  the  Instrument,  was  secured  by  the 
mortgage,  and  that  the  amount  advanced 
for  supplies  for  cultivating  the  land  did  not 
constitute  a  Uen  against  It  under  the  mort- 
gage, and  decreed  that  appellants  were  In- 
debted In  the  sum  of  $2,812^,  for  which  the 
land  was  security  under  the  mortgage,  and 
that  same  constituted  a  lien  thereon  for 
said  amount,  for  which  tiie  land  was  ordered 
sold ;  and  from  this  decree  the  appeal  Is  pros- 
ecuted. 

Jas.  B.  Beed  and  Chas.  A.  Walls,  both  of 
Lonoke,  for  appellants.  Trimble  &  Williams, 
of  Lonoke,  and  Blackwood  &  Newman,  of 
little  Rock,  for  appellee 

KIBBY,  J.  (after  stating  the  facts  as 
above).  [11  The  undisputed  testimony  shows 
that  the  instrument  as  executed  by  Gabe 
Williams  and  Lincy  Ann  Williams  is  in  form 
a  warranty  deed  conveying  the  lands  in  con- 
troversy, but  after  a  consideration  of  the 
whole  testimony,  which  we  do  not  regard  al- 
together dear  and  convincing,  we  are  unable 
to  say  that  the  chancellor's  finding  that  the 
instrument  executed  was  only  intended  as  a 
mortgage  and  security  Is  clearly  against  the 
preponderance  of  the  testimony. 

[2]  No  error  was  committed  In  denying  tiie 
plea  of  res  adjndlcata,  since  the  former  suit 
was  an  action  of  unlawful  detainer.  In  which 
the  title  to  the  premises  could  not  be  adjudi- 
cated. Prtotean  v.  Wifiiams,  104  Ark.  822, 
149  S.  W.  101;  Klrby's  Digest,  |  861& 

W  'Ae  statute  <^  limitations  could  not 
aTsU  against  the  Indebtedness  held  to  be  se- 
omA  hy  tke  mortgage,  in  form  a  deed,  eren 
If  tSm  teattaums  bad  ahown  that  gafllrtent 


time  had  expired  to  bar  tiie  claim.  Appel- 
lants were  asking  oqaltable  relief,  and  that 
an  Instrument  in  form  a  deed  be  declared  to 
be  a  mortgage  only  for  the  security  of  cer- 
tain indebtedness,  Instead  of  the  conveyance 
of  the  tttte  to  the  lands,  and  were  bound  to 
do  equity;  and  the  court  would  not  Inter- 
vene to  declare  such  Instrument  a  mortgage, 
and  then  hold  that  it  did  not  constitute  a 
lien  on  the  land  for  the  debt  it  was  given  to 
secure,  on  account  of  the  statute  of  limita- 
tions. In  other  words,  as  said  in  Sturdivant 
V.  MeCorley,  83  Ark.  278,  103  S.  W,  732,  11 
U  R.  A.  (N.  S.)  826: 

"The  statute  of  limitationa  •  ♦  •  as  to 
mortgaees  does  bot  apply  [with  full  force]  to 
equitable  mortgages  of  this  kind  evidenced  by 
absolute  deeds  without  any  written  defeasances. 

[4]  The  objection  that  the  testimony  of 
Prioleau  is  Incompetent,  as  relating  to  trans- 
actions with  deceased,  Oabe  Williams,  is 
without  merit;  the  suit  not  being  against 
the  executor  or  administrator  of  his  estate. 
Section  3093,  Klrby's  Digest ;  Bird  v.  Jones, 
37  Ark.  200;  Mohawk  Lbr.  Co.  v.  Mosely,  183 
S.  W.  187. 

[S]  It  is  strenuously  urged  that  the  court 
erred  In-  holding  the  lands  security  under  the 
mortgage  for  the  amount  of  the  attorney's 
fees  and  costs  of  the  suit  brou^t  for  an  ac- 
counting and  ascertainment  of  the  amounts 
due  under  the  mortgages  from  WilUomB  to 
Baum,  etc.,  none  of  which  were  satisfied  of 
record.  In  view  of  the  "assumption  of  any 
valid  mortgages  now  on  record"  as  part  of 
the  consideration  for  the  execution  of  the 
instrument.  The  different  mortgages  from 
Williams  to  Baum  aggregated  an  amount  of 
more  than  $3,000,  and  there  was  in  addition 
a  deed  of  trust  to  secure  notes  amounting 
to  $800  to  the  American  Freehold  Mortgage 
Company,  and  the  record  also  showed  a  deed 
of  trust  from  Baum  and  wife  to  Storthz  to 
secure  $1,000.  Appellee  was  only  bound  to 
pay  the  amount  secured  by  valid  mortgages 
existing  against  the  lands  in  addition  to  the 
debt  In  the  said  mortgage;  but  the  Instru- 
ment held  to  be  a  mortgage  charged  the 
lands  with  a  lien  for  such  payment,  and  it 
WHS  to  the  interest  of  appellant  to  reduce  the 
lien  of  all  of  said  mortgages  to  the  amount 
that  was  Justiy  due  thereunder,  and  the  (Aan- 
cellor  correcUy  held  the  lands  subject  to  a 
lien  for  the  payment  of  the  cost  of  ascertain- 
ing said  sum,  as  well  as  the  amount  thereof. 

[6]  Aiq>ellee  had  not  assumed  the  payment 
of  ftae  mortgagee  to  BauBi  or  his  trustee, 
and,  bavliig  agnted  with  Wlltlams  to  aaniMe 
the  payment,  df  vaUd  mortgaseB  agaluit  the 
land,  we  see  no  merit  in  the  objection  that 
the  suits  to  determine  the  amount  due  under 
sack  mortgages  were  brdngbt  in  the  name  of 
Williams,  the  grantor  fti  the  tastrument  or 
conveyance  to  appellee.    SO  Circ  BO. 

After  a  careftal  coBrideraUos  of  tke  whole 
record,  we  find  no  prejudieiai  error  therein, 
and  the  decree  ia  aiSnaeiL 
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BUNCH  T.  PITTMAN.    (No.  239.) 
{Supreme  Court  of  Arkansas.    March  13,  1916.) 

1.  Vbndok  and  Pubchaseb  «=>233  —  Bona 
fidb  pubchasebb  —  riscobdation  —  con- 
stbuctiv*  notick. 

A  coDTeyance  of  timber  standing  on  land, 
if  never  recorded,  la  not  good  a»  against  a  sub- 
sequent innocent  purchaser  for  valutt  and  with- 
out notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  563-566;  Dec.  Dig. 
4g=»233.] 

2.  VENDOB   AND  PtrBCHAflEB    ©=232(2)— BoNA 

Fide  Pubchasers— Constbuotivk  Notxob— 

Evidence— SuFnciENCT. 

Proof  that  the  purchaser  of  timber  sent  one 
man  upon  a  large  tract  of  land  to  cut  the  tim- 
ber therefrom,  within  a  few  days  after  he  bought 
it,  is  insufficient  to  establish  constructive  notice 
to  the  subsequent  purchaser  of  the  land  within 
a  few  days  after  such  sale  of  the  timber,  when 
such  purchaser  lived  in  another  county  and  the 
land  so  conveyed  was  remote  and  difficult  of 
access. 

'  [Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g§  641-M3,  648;  Dec. 
Dig.  <e=>232(2).] 

3.  Vendob  and  Pttbchaseb  «=3239(6)— Bona 
Fide  Pubchasebs  —  Rights  as  Aoainst 
Tbespasseb. 

A  bona  fide  purchaser  of  land  without  notioe 
of  an  unrecorded  conveyance  by  his  grantor  con- 
veying timber  rights  in  the  land  is  entitled  to  re- 
cover from  the  purchaser  of  such  timber  rights 
for  trespasses  committed  on  the  land  after  re- 
ceiving notice  of  plaintiff's  purchase. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  690;  Dec.  Dig.  <8=> 
239(5).] 

4.  Dai£ages  ®=3ll2— Measube  of  Dahaoes— 

WrONOFUL  CTJTTINO  OS  TlIfBBR. 

Where  the  purchaser  of  timber  from  land 
cuts  it  in  good  faith,  believing  himself  to.be  the 
owner,  whereas  a  subsequent  purchaser  of  the 
land,  without  notice  of  such  sale  of  the  timber, 
is  the  true  owner,  the  measure  of  damages  for 
the  cutting  is  not  the  enhanced  value  of  the 
product  but  the  value  of  the  standing  timber. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  Si  281-283 ;  Dec.  Dig.  <8=>112.j 

5.  Replevin  ®=377— Meabbke  of  Dauaobs— 
Weonqful  CurriNQ  of  Tmbeb. 

Such  rule  !•  applicable  both  to  suits  for  re- 
covery of  the  value  of  the  timber  and  for  pos- 
session of  the  worked  and  merchantable  timber. 
[Ed.    Note. — For    other   cases,   see    Replevin, 
Cent  Dig.  g  303 ;   Dec.  Dig.  <&=»77.] 

Appeal  from  Clrciilt  Court,  Monroe  Coun- 
ty; Thoa  O.  Trimble,  Judge. 

Consolidated  actions  by  Beck  L.  Pittman 
against  T.  W.  Bunch.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

O.  Otis  Bo^e,  of  Brlnkley,  and  Manning, 
Emerson  ft  Mortis,  of  Little  Rock,  for  appel- 
lant G.  F.  Oieenlee^  of  Brinkley,  for  appel- 
lee 

MoOULLOCH,  C.  J.  3.  M.  Morgan  owned 
a  tract  of  timber  land  consisting  of  205.74 
acres,  situated  In  Monroe  county.  Ark.,  a 
few  miles  from  Brinkley,  and  on  Mardi  1, 
191S,  be  sold  and  conveyed  the  merchantable 


timber  on  the  land  to  the  defendant,  T.  W. 
Bunch,  and  on  March  4,  1913,  he  sold  and 
conveyed  the  land  to  the  plaintiff,  Mrs.  Pitt- 
man.  The  sale  of  ttie  timber  to  defendant 
was  made  through  Edmonds,  who  was  acting 
for  Morgan,  either  as  agent  or  broker.  Mor- 
gan and  Mrs.  Pittman  both  lived  In  Okla- 
homa, where  the  sale  of  the  land  to  Mrs. 
Pittman  was  negotiated,  and  when  she  pur- 
chased the  lands  she  had  no  knowledge  of 
the  sale  of  the  timber  to  defendant  and  did 
not  receive  any  information  that  the  timber 
had  been  sold  until  her  husband  went  to 
Monroe  county  in  December,  1913,  and  as- 
certained that  the  defendant  was  cutting  the 
timber  on  the  land  and  claimed  to  be  the 
owner. 

Defendant  commenced  cutting  the  timber 
soon  after  his  purchase  and  conttnued  to  do 
so  after  be  was  notified,  according  to  the 
testimony  of  the  plaintiff,  that  Morgan  had 
sold  the  land  to  plaintiff  and  that  she  was 
the  owner  of  the  timber  as  well  as  the  land. 
Plaintiff  instituted  three  actions  against  the 
defendant,  two  for  the  recovery  of  the  value 
of  timber  cut  from  the  land,  and  the  other 
a  replevin  suit  for  ties  made  from  timber  cut 
on  the  land.  The  three  cases  were  consolldat-  ! 
ed  and  tried  before  a  Jury,  and  after  the 
testimony  was  introduced  the  coui't  gave  to  ' 
the  Jury  a  peremptory  instruction  to  find  for  i 
the  plaintiff  in  each  of  the  cases,  and  In  the 
amount  which  the  undisputed  testimonj' 
showed  was  the  enhanced  value  of  the  tim- 
ber In  Its  manufactured  8tat&  The  defend- 
ant asked  for  instructions  submitting  tLc  Is- 
sue to  the  Jury  whether  the  plaintiff  or  the 
defendant  had  title  to  the  timber,  and  also 
as  to  the  measure  of  damages  In  case  there 
should  be  a  verdict  on  that  issue  In  favor 
of  the  plaintiff. 

[1]  The  conveyance  of  the  timber  to  the  de- 
fendant was  prior  In  point  of  time  to  the  con- 
veyance executed  by  Morgan  to  the  plaintiff, 
but  it  was  never  recorded,  and  was  there- 
fore not  good  as  against  an  Innocent  par- 
chaser  for  value  and  without  notice.  Cooksey 
V.  Hartzell,  179  S.  W.  506. 

[2]  The  proof  is  undisputed  that  plaintiff, 
Mrs.  Pittman,  paid  a  valuable  consideration, 
and  that  she  had  no  actual  notice  of  the  sale 
of  the  timber  to  defendant  She  never  re- 
ceived any  notice  tmtU  December,  1913,  when, 
as  before  stated,  her  husband  went  to  Mon- 
roe county  to  look  after  the  land.  The  only 
effort  made  by  defendant  to  show  construc- 
tive notice  to  the  plaintiff  was  to  prove  that 
he  entered  upon  the  land  and  commenced  cut- 
ting timber  as  socm  as  be  made  the  purdttase. 
Defendant  testified  that  he  took  a  man  out  to 
the  land  on  March  2d,  the  day  after  he  pur- 
chased the  timber,  and  started  the  man  cut- 
ting on  the  land  and  preparing  roads  over 
which  to  haul  the  timber,  and  that  the  man 
continued  to  work  there  until  some  time  In 
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June,  wben  he  seat  a  faroe  of  men  tbera  an 
the  land  to  work. 

It  iB  claimed  tbat  the  fact  (bat  one  man 
entered  upon  the  land  for  the  parpose  of 
catting  timber  waa  aaffldent  to  pnt  strangers 
upon  notice  of  occupancy  ao  aa  to  (diarge 
the  pnrdiaaer  with  notice  of  the  rl^ts  as- 
serted under  each  occnpaney.  Ordinarily 
It  la  a  qneetlon  for  the  determination  of  the 
jnry  whether  or  not  the  diaracter  of  oc- 
cnpaney la  anffldent  to  amonnt  to  audi  hostile 
acta  as  would  be  sufficient  to  give  notice 
to  the  world  of  a  claim  of  ownership,  but 
we  are  of  the  opinion  tbat  the  asserted  acts 
of  ownership  shown  In  the  present  case  were 
not  aoffldent  to  warrant  a  submission  of  tbat 
Issue  to  the  Jnry.  Tbla  la  true  wben  we  con- 
sider the  size  of  the  tract  of  land,  Its  re- 
moteness, and  the  fact  tbat  only  one  man  en* 
tered  npon  the  land  tor  the  purpose  of  cut- 
ting timber,  and  tbat  his  entry  was  too  short 
a  time  before  the  purchase  made  by  plalntlfl 
to  be  sufficient  to  give  notice  to  the  world 
tbat  there  was  an  oocupant.  When  all  those 
circumstancea  are  omsldeied,  it  is  plain  that 
the  occupancy  waa  not  sufficient  to  give  no- 
tice to  the  world  of  a  claim  of  ownersblp^ 

In  Earle  Improvement  Oo.  t.  Cbatfield,  81 
Ark.  296,  90  S.  W.  8i  (quoting  from  the  syl- 
labus), we  satd: 

"In  order  to  acquire  title  to  wood  land  by  ad- 
verse posiiessioD,  there  must  be  actual  use  and 
oocupascy  of  it  of  such  unequivocal  character  aa 
will  reasonably  indicate  to  the  owner  visiting;  the 
piemlacs  during  the  statutory  period,  not  a  mere 
occasional  trespass,  bat  exclusive  appropriation 
and  ownership." 

[3]  In  tbat  case  there  was  Involved  the 
question  of  adverse  i>osse8slon  for  the  statu- 
tory i>erlod  of  Umitatioo,  but  the  same  prin- 
ciple applies  In  testing  the  sufflclency  of  the 
acts  of  possession  as  notice  to  the  world  of  a 
claim  of  ownership  so  as  to  prevent  acquisi- 
tion by  an  innocent  purchaser.  It  would  be 
unreasonable  to  hold  that  occupancy  of  a 
200-acre  tract  of  wUd  land  by  one  man,  mani- 
festing no  other  act  of  ownership  except 
cutting  timber  for  a  short  period  of  two  or 
three  days,  would  be  sufficient  to  put  stran- 
gers upon  notice  that  there  was  an  assertion 


of  title  by  such  occupant.  We  are  of  the 
opinion,  therefore,  tbat  the  court  was  correct 
in  refusing  to  submit  to  the  Jury  the  question 
of  the  right  of  the  plaintUf  to  recover,  for 
tmder  the  undisputed  evidence  she  was  an 
innocent  purchaser  of  the  land  without  any 
notice  of  defendant's  prior  poicbase  of  the 
timber,  and  was  entitled  to  recover  the  valne 
of  the  timber. 

[4]  We  think,  though,  that  the  court  erred 
in  Instructing  the  jury  to  fix  the  damages  at 
the  enhanced  value  of  the  timber,  for  it  Is 
undisputed  that  defendant  cut  the  timber,  at 
least  the  greater  portion  of  it.  If  not  all,  un- 
der the  honest  belief  tbat  he  was  the  own- 
er and  without  any  actual  knowledge  tbat 
Morgan  had  sold  the  land  to  the  plalntlfl 
or  to  any  other  person.  Under  those  cir- 
cumstances he  was  Uable  only  for  the  ralue 
of  the  timber  as  it  stood  on  the  land;  In 
other  words,  what  is  called  the  stumpage 
Talne,  and  not  the  enhanced  value  in  the  man- 
ufactured state. 

In  Eaton  v.  Langley,  6S  Ark.  448,  47  S.  W. 
123,  42  li.  R.  A.  474,  the  following  rule  was 
laid  down  as  the  measure  of  damages: 

"In  replevin  for  standing  timber  cat  by  an  in- 
nocent trespasser  and  converted  Into  cross-ties, 
the  owner  is  entitled  to  judgment  for  delivery  of 
the  timber  ao  converted,  notwithstanding  its  vat- 
ue  has  been  increased  six  times;  but,  if  ddiv- 
ery  cannot  be  made,  the  measure  of  the  damages 
recoverable  is  the  value  of  the  cross-ties  less  the 
labor  expended  on  them,  provided  such  expense 
does  not  exceed  the  increase  in  value." 

[I]  One  of  these  suits  was  replevin  for  the 
possession  of  the  cross-ties;  therefore  the 
rule  stated  above  Is  applicable.  The  same 
rule  is  aiK^lcable  to  the  other  two  salts  for 
the  value  of  the  timber  which  had  been  cut 
from  the  land  and  sold  in  its  manufactured 
state.  There  are  numerous  decisions  of  tbla 
court  on  tbat  subject,  the  last  being  the  re- 
cent case  of  Forman  y.  Holloway,  183  S.  W. 
703,  and  according  to  the  rule  announced 
there  the  instruction  of  the  court  fixing  the 
measure  of  damages  was  erroneous. 

For  that  reason  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 
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AOKER  et  aL  ▼.  DEJVOBB.    (No.  276.) 
(Supreme  Court  of  Arkansas.    March  27,  1018.) 

1.  Fbaudulent  Contetarces  «=»199— Bona 
Fide  Ptjbchaseb— Recobdation  of  Deed— 

C!ONSTBUCTIVB    NOTICJ}— StnfFlCIENOY. 

A  landowner  conveyed  to  his  brother,  who 
reconveyed  to  tb«  grantor's  wife,  in  apparent 
fraud  of  creditors.  Thereafter  execution  issued 
on  a  judgment  in  another  county  against  the 
husband,  and  the  land  was  sold  thereunder  and 
the  sheriff's  deed  recorded.  Held,  that  a  subse- 
quent grantee  of  the  wife  could  not  be  charged 
with  constructive  notice  of  the  sherifTs  deed, 
which  was  not  directiy  in  his  line  of  title. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conyeyances,  Oeot.  Dig.  §8  618,  617 ;  Dec  Dig. 
<8=>199.] 

2.  QuiBTiNO   Tm*  <S=380(1)— PAiTiEa— Mat- 
TEBS  AT  Issue. 

The  question  of  the  right  of  a  grantee  under 
a  sheriETs  deed  cannot  be  considered  in  a  suit 
to  quiet  title,  involving  such  deed,  where  such 
grantee  is  not  made  a  party. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  84;   Dec  Dig.  «=33(Kl).l 

3.  Fra.udtji«nt  Convetarcbs  «=»199  — Oon- 
8TBUCTIVE  Notice — Sufficesnoy. 

Mere  constructive  notice  of  a  sheriff's  deed 
under  execution  against  a  fraudulent  grantor, 
and  of  a  quitclaim  deed  by  the  sheriffs  grantee, 
is  insufficient  to  put  a .  subsequent  purchaatr 
from  the  alleged  fraudulent  grantee  on  notice  of, 
or  make  him  a  privy  with,  the  alleged  fraudulent 
conveyance. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {f  618,  617 ;  Dec  Dig. 
<S=»199.] 

4.  Fbaudulent  CJonveyances  <S=>198  —  Con- 
BTBUCTXVB  NoTicB— Innocent  Pubosaskb. 

Altliough  prior  conveyances  of  property  may 
have  been  made  to  defraud  creditors,  the  de- 
fendant a  subsequent  grantee,  having  no  knowl- 
edge of,  and  being  in  no  way  connected  there- 
with, and  having  no  knowledge  that  his  grantor 
was  indebted  to  any  one,  would  be  protected  as 
an  innocent  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  8  612;  Dec  Dig.  $=» 
198.1 

5.  JUDOMBNT     «S>76S(1)— LlBIIB— ColfPIiIANCe 

WITH  Statute. 

A  judgment  in  one  county  is  not  a  lien 
against  land  in  another,  where  no  copy  of  the 
judgment  was  filed  for  record  in  the  county  of 
the  situs  of  the  land,  and  the  sheriff  of  such 
county  who  held  the  execution  failed  to  comply 
with  Kirby's  Dig.  §§  5149-6164,  inclusive,  pro- 
viding procedure  for  the  perfecting  of  such  liens. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  1325;    Dec  Dig.  «^=»768(1).] 

Appeal  from  Arkansas  Gbanoery  Court; 
John  M.  Elliott,  Chancellor. 

Action  by  Clinton  Acker,  trustee,  and  oth- 
ers against  William  A.  Devore.  From  a  de- 
cree dismissing  the  complaint  and  quieting 
title  In  defendant,  plain  tills  appeaL  Af- 
firmed. 

W.  N.  Oarpent«r,  of  De  Witt,  and  Man- 
idng,  Emerson  &  Morris,  of  Little  Bock,  for 
appellants.  Botts  A  O'Danlel,  of  De  Witt, 
for  appellea 

WOOD,  3.  This  suit  was  brought  by  the 
appellants  against  the  apptilee,  to  quiet  tl- 


O*  to  a  certain  tract  of  land  in  Aibansas 
county.  Plaintiffs  alleged  tJiat  the  land  in 
salt  was  sold  by  I.  W.  Insram,  tnutaa,  and 
W.  N.  Carpenter  to  a  M.  Farmer  an.  Octo- 
ber 10,  190S;  that  sobseanent  to  that  time 
a  Judgment  was  obtained  against  C  M. 
Farmer  and  W.  N.  Oaipentar  la  the  Monroe 
drcolt  court;  that  the  laad  In  suit  was  sold 
under  an  oucutioa  iaaoed  on  that  jadgment 
and  purchased  by  Hattle  O.  Carpenter ;  that 
Hattle  O.  Caiventec  conreyed  the  land  to 
Clinton  Acker,  as  trostee  for  the  <^lldr«i 
of  W.  N.  Gaipenterv  the  jilalntUEs;  that  the 
defendant  Wm.  Derore  claimed  an  intereat 
in  the  land.  Plaintiffs  aUeced  that  the  claim 
of  Derore  was  a  doud  upoa  their  title;  that 
Devore  deralgned  title  from  the  same  source 
as  plaintUEs;  and  they  asked  that  Devore's 
title  be  set  aside  and  canceled  as  a  cloud 
ui)on  th^r  title;  The  defendant.  In  his  an- 
swer, denied  erery  allegation  of  the  com- 
plaint, and  set  up  that  the  Judgment  mratlon- 
ed  in  the  com[datnt  was  not  a  U^  upon  the 
land  in  controversy,  that  no  lis  pendois  no- 
tice was  filed  in  Arkansas  county,  and  that 
d^endant  was  an  innocent  pur^aser.  The 
court  found  that  appellee  was  an  Innocent 
purdiaser  for  value,  and  entered  a  decree 
dismissing  appellants'  complaint  and  qideting 
title  In  appellee.  Was  this  finding  and  de- 
cree of  the  court  correct?  is  the  only  question 
we  need  consider  on  this  appeaL 

[1-3]  Appellants,  the  trustees,  and  the  ben- 
eficiaries deralgned  title  through  a  deed  from 
Battle  O.  Carpenter,  who  purchased  the  land 
in  controversy  under  an  execution  Issued 
against  C.  M.  Farmer.  The  deed  of  W.  yr 
Carpenter  and  Battle  O.  Carpenter  to  Acker, 
the  trustee,  under  which  appellants  claim, 
was  executed  December  30,  1905,  and  was 
recorded  in  Arkansas  county,  where  the  land 
was  situated,  January  1,  1907.  As  early  as 
1904  C.  M.  Farmer  conveyed  the  land  In 
controversy  to  Fred  Farmer,  and  In  about 
three  months  thereafter  Freid  Farmer  con- 
veyed the  land  to  Mrs.  O.  M.  Farmer.  The 
deed  from  C.  M.  Fanner  and  wife,  under 
which  appellee  claims  title,  was  executed 
March  28,  1906,  and  was  filed  for  record 
and  recorded  In  the  county  where  the  land 
is  situated  the  31st  of  March,  1906.  It 
therefore  appears  that  the  deed  under  which 
appellants  claim  title  was  not  recorded  until 
about  one  year  after  appellee's  deed  was 
recorded. 

The  deed  from  Fanner  and  wife  to  appel- 
lee Devore  recited  a  consideration  of  $3,810, 
and  it  is  not  contended  by  the  appellants  that 
he  was  not  a  purdtaser  for  value.  True,  the 
sheriff's  deed  to  Battle  O.  Carpenter  was  ex- 
ecuted January  2,  1906,  and  recorded  Janu- 
ary 23,  1908,  In  the  county  wliere  the  land 
was  situated,  and  was  therefore  executed  and 
placed  on  record  before  an)^ee  obtained  his 
deed  from  Farmer  and  wife.  But  this  sher- 
iff's deed  to  Battle  O.  Carpenter,  although 
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placed  on  rooovd  befoie  appeUee  obtained  hi* 
deed,  did  not  affect  tbe  rlgbta  of  appellea  as 
an  UmooeBt  imrebaMr  for  valoa  Tbere  Is 
no  alleKatton  and  proof  that  appellee  knew, 
at  tbe  time  lie  parchased  from  Banner  and 
wife,  tbat  Us  grantors  were  indebted  to  Ack- 
er, or  to  any  one  elsa  Tbe  question  of  tbe 
rlglits  of  Hattie  O.  Carpenter  as  a  grantee  in 
tbe  sheriff's  deed  cannot  be  considered  liere, 
for  she  was  In  no  way  a  party  to  this  suit 
There  Is  no  evidence  in  the  record  to  warrant 
a  finding  that  appellee  was  in  any  manner 
connected  with  the  alleged  fraud  in  the  con- 
Teyance  by  tbe  Farmers  of  the  lands  in  con- 
troversy to  defraud  their  creditors.  If  there 
was  in  fact  such  conveyance,  constructive  no- 
tice of  tbe  sheriff's  deed  to  Hattie  Carpenter 
and  ber  qnitdaim  deed  would  not  have  put 
appellee  on  notice,  or  have  made  him  a  party 
to  any  conveyances  made  by  the  Farmers  or 
Oazi>enter  to  defraud  creditors.  See  Kerr 
T.  Blmle,  25  Ark.  225.  CL  A(.  Farmer  having 
conveyed  the  land  to  Fred  and  he  to  Mrs. 
C  M.  Farmer  before  the  sale  under  execu- 
tion, the  sheriff's  deed  was  not  in  the  line 
of  title  of  am)ell«e,  and  he  did  not  have  to 
take  notice  thereof. 

[4]  Conceding,  without  deciding,  that  ap- 
pellee's vendor  bad  made  prior  conveyances 
of  the  property  in  controversy  to  defraud 
creditors  befbre  appellee  purchased,  stiU  ap- 
pellee, having  no  knowledge  of,  and  being  In 
no  manner  connected  with  such  fraud,  and 
baving  no  knowledge  that  his  vendor  was 
even  indebted  to  any  one,  so  Ar  as  the  proof 
In  this  record  shows,  would  be  protected  as 
an  Innocent  pnrcbaser  for  value.  See  South 
Omaha  National  Bank  ▼.  Boyd,  79  Axk.  216, 
97  S.  W.  288;  Hosklns  v.  FayetteviUe  Qro. 
Oo^  79  A^  389,  96  S.  W.  195. 

[C]  The  JodcmMit  against  C.  BL  Fanner, 
rendered  in  the  drcult  court  of  Monroe  coun- 
ty. In  May,  1903,  and  under  which  the  lajods 
were  gold  and  porebaaed  by  Hattie  Carpoitar, 
was  not  a  hen  against  the  land  in  contro- 
versy, t>ecan3e  the  same  was  situated  in  Ar- 
kansas county,  and  no  copy  of  the  Judgment 
was  flied  for  record  in  Arkansas  county,  and 
tbe  sheriff  of  Arkansas  county  who  held  the 
execution  did  not  comply  with  the  Us  pendens 
statute.  Kirby's  Dig.  M  5149  to  5154,  inc.; 
Hodglns  V.  Schnltlce,  179  8.  W.  528. 

Tbe  decree  is  therefore  correct,  and  it  Is 
affirmed. 


BOWMAN  et  aL  v.  SIMS.     (No.  277^ 

{Supreme  Court  of  Arkansas.    Mardi  27,  1916.) 

liosTOASSB  «a»MB  —  ToaxOLOBtrBB  —  Paboi: 
AasxnaiiT— SvmoisRCT  of  Bvn>KNOB. 
In  a  sirit  to  foreclose  morteages,  evidence 
keld  to  snatain  tke  diancelloF's  finmng  that  tbe 
money  fnniisked  by  plaintiff  to  defendant,  evi- 
denced by  the  netes  which  the  morteages  in  suit 
were  giv«i  to  secure,  was  iiot  wit£  tbe  verbal 
nnderstanding  and  agreement  that  the  notes 
were  not  to  be  paid  nor  the  mortgages  foreclos- 


ed nnta  14(90  seres,  iadaded  in  one  of  the 
Bortgageib  were  sold  by  defendant. 

[Kd.  Note. — For  other  caaes,  see  Mortgages, 
Cent.  Dig.  {{  1881,  13<B-1368;   Dec.  Dig.  ®=> 

¥sa.i 

Appeal  from  Prairie  Cliancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  John  Sims  against  C.  L.  Bowman 
and  another.  From  a  decree  for  plaintiff, 
defendants  appeal.    Decree  aflSrmed. 

Appellee  Instituted  two  suits  against  the 
appellant  to  foreclose  mortgages  on  tracts  of 
land  in  Prairie  oounty,  one  on  a  fact  of  200 
acres,  owned  by  appellant  Individually,  and 
the  other  on  an  imdlvlded  <«e-taalf  Interest  in 
1500  acres  owned  by  app^ant  and  appellee 
Jointly.  The  snitB  were  consolidated,  by 
agreement,  and  were  tried  together.  Appel- 
lee's contoiticm,  as  shown  by  his  complaint, 
was  that  the  notes  and  the  mortgages  given 
to  secure  them  were  bona  fide  notes  and 
mortgages,  that  the  amounts  were  past  due, 
and  he  therefore  asked  judgment  on  the 
notes  and  that  the  mortgages  be  foreclosed 
and  the  lands  strid  to  satisfy  tbe- judgment 

Ttie  appellants,  in  their  answer,  which 
they  made  a  croas-complaint,  set  up  substan- 
tially that  tbe  notes  and  mortgages  sued 
on  were  a  part  of  a  partnership  agree- 
ment altered  into  between  appellant  O.  Ii. 
Bowman  and  appellee  John  Sims,  by  the 
terms  of  which  appellee  was  to  furnish  the 
money  and  appellant  the  skill  and  ability  to 
buy  and  sell  certain  tracts  of  land:  that 
thereafter  they  did  bny  and  sell  lands  in  pur- 
suance of  said  agreement;  that  the  profits 
were  divided;  that  the  appellee  in  each  in- 
stance furnished  the  money  and  credited  the 
api>ellant  for  his  share  until  the  lands  were 
sold ;  that  in  eadi  instance  it  was  agreed  that 
tbe  am>ellant  was  not  to  become  liable  for  his 
half  of  the  money  furnished  by  the  appellee 
for  the  poxchase  of  lands  until  the  lands  so 
purdiaaed  were  sold ;  that  tbe  notes  and  mort- 
gages on  which  the  suits  were  based  were  ex- 
ecuted under  such  agreement;  and  that  the 
amounts  involved  were  not  to  be  paid  until  the 
lands  mortgaged  were  sold.  The  appellant  fur- 
ther set  up  that  as  a  consideration  for  the 
agreement  on  the  part  of  the  appellee  to  credit 
appellant  for  his  half  of  the  money  advaaoed 
by  the  appellee  until  the  lands  ooold  be  sold, 
tbe  appellant  agreed  to  handle  tbe  land,  pay 
all  tbe  expenses  in  advertising,  livery  hire, 
showing  the  land,  etc.,  and  guaranteed  ap- 
pellee at  least  8  per  cent  on  tbe  Investment, 
and  to  secure  this  guaranty  the  appellant 
mortgaged  tbe  200-acre  tract,  which  he  own- 
ed individually,  and  which  was  not  involved 
In  any  partnership  deal  with  the  appdUee. 

Appellant,  over  tbe  objection  of  appellee, 
testified  to  two  transactions  prior  to  the  ones 
In  controversy,  in  which  he  bought,  in  tbe 
month  of  June,  1902,  a  certain  tract  of  land 
for  $1,032;  that  he  borrowed  from  aj^ieUee 
on  this  land  the  sum  of  $1^.00  at  10  per  cent; 
that  he  sold  tbe  land  in  June,  1901,  for  |2,- 
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580,  tmd  paid  off  the  mortgagie  to  appellee; 
that  appellee  told  appellant  tbat  he  would 
furnish  money  to  buy  land  if  appellant  knew 
of  any  bargains,  and  that  they  would  diyide 
the  profits.  On  April  6,  1903,  be  bought 
a  tract  of  240  acres  for  $2,400,  and  appellee 
furnished  the  money.  They  sold  It  for  $4,- 
800,  di^'lding  the  profits  with  another  agent 
The  title  was  taken  in  the  name  of  appellee. 
He  testified  to  another  transaction  of  the 
same  dtaracter,  in  which  he  bought  some 
tracts  of  land,  paying  for  same  the  sum  of 
.11,092.76,  and  taking  the  title  in  appellee's 
name.  These  tracts  sold  for  $7,000  cash, 
and  he  and  appellee  divided  the  profits  equal- 
ly. Appellant  then  testified  concemlng  the 
purchase  of  the  1,580-acre  tract,  on  his  half 
of  wMdi  the  mortgage  is  sought  to  be  fore- 
closed, as  follows: 

"The  owner  only  offered  to  take  ?17,000  for 
the  land.  I  had  a  talk  with  Mr.  Sims  in  re- 
gard to  buying  this  property,  and  he  said  he 
would  not  do  the  same  in  this  deal  as  he  had 
been  dc^g,  but  said  if  he  went  Into  it  he  would 
have  to  have  interest  on  my  part  should  he  de- 
cide to  buy  the  imrt  It  was  agreed  that  we 
should  take  an  option  on  the  land  until  January 
1,  1906,  by  paying  $500.  In  this  deal  I  was 
to  have  the  exclusive  sale  of  the  property.  I 
V/'as  to  do  the  advertising,  furnish  livery,  and 
was  to  guarantee  Mr.  Sims  8  per  cent  on  his 
investment,  and  in  addition  to  that  I  was  to  put 
in  some  money,  about  $2,000  or  $2,600.  In  ad- 
dition to  that,  I  was  to  give  Mr.  Sims  a  mort- 
gage as  security  on  200  acres  of  my  own  land, 
and  be  was  to  pay  the  owner  all  the  balance  due 
on  the  land,  and  when  the  land  was  sold  he  was 
to  have  his  money  and  interest,  and  we  were  to 
divide  the  profits.  I  advanced  one-half  of  the 
$500  option.  The  land  was  purchased  and  title 
taken  in  the  name  of  John  Sims  and  C.  L.  Bow- 
man. Part  of  the  consideration  wns  paid  in 
cash,  and  Sims  and  I  gave  a  note  for  the  bal- 
ance. All  that  I  agreed  to  pay  of  the  $17,000 
was  the  amount  I  paid  Letchworth  at  the  time 
of  making  the  deed.  There  was  no  written 
agreement  as  to  the  amount  I  was  to  pay.  I 
think  I  paid  about  $2,500  on  the  laud— of  the 
$17,000.  A  cash  payment  of  $5,000  was  made, 
and  a  mortga^  of  $12,000,  payable  in  one  and 
two  years.  When  the  notes  came  due,  Sims 
was  to  pay  them  and  carry  me  until  I  sold  the 
land.  When  the  notes  came  due,  Mr.  Sims 
paid  them,  and  I  gave  Mr.  Sims  the  notes  and 
mortgages  in  suit  to  show  him  the  amount  that 
would  he  his  when  the  tract  was  sold." 

On  cross-examination  he  stated  that  he  ap- 
proached Sims  with  the  Intention  of  getting 
him  to  furnish  money  to  buy  the  lands  In 
controversy  on  the  same  terms  that  they  had 
bought  and  sold  In  two  previous  transac- 
tions, but  he  declined  to  do  this.  He  was 
further  asked  on  cross-examination  If  there 
was  an  agreement  to  the  effect  that  appellee 
was  to  pay  the  entire  purchase  money  and 
was  not  to  have  the  money  advanced  for  ap- 
pellant back  until  the  land  was  sold,  why 
It  was  he  made  the  two  notes,  one  payable 
two  years  after  date  and  the  other  one  year, 
and  be  answered  that  if  the  lands  were  not 
sold  in  that  time  the  loan  "would  be  re- 
newed. Interest  would  be  added,  and  the 
amount  carried."  He  was  further  asked  why 
he  did  not  have  it  stipulated  In  the  mortgage 


that  his  part  of  the  money  was  to  be  paid 
when  the  land  was  sold,  and  he  answered : 

"Simply  because  Mr.  Sims  and  myself  agreed 
to  do  otherwise,  and  relyins  upon  his  represen- 
tations that,  when  it  was  due,  if  the  land  was 
not  sold  it  would  be  carried." 

Appellant  Mrs.  Bowman,  the  wife  of  appel- 
lant 0.  L.  Bowman,  who,  with  her  husband, 
executed  the  mortgage  on  the  200-acre  tract, 
said  that  the  note  which  this  mortgage  was 
given  to  secure  was  to  be  paid  at  the  time  of 
the  sale  of  the  ranch  land ;  that  is,  the  1,590 
acres.  She  also  signed  her  dower  Interest  in 
the  mortgage  on  her  husband's  half  of  the 
ranch  lands  under  the  understanding  that 
it  was  to  be  paid  when  the  ranch  was  sold. 
She  would  not  have  signed  these  mortgages 
except  upon  such  representations;  that  the 
representation  was  made  by  her  husband. 
Bowman.  She  never  beard  the  agreement 
between  appellee  and  her  husband  as  to  the 
transaction.  All  she  knew  was  what  her 
husband  told  her. 

Appellee,  in  his  own  behalf,  testified  sub- 
stantially as  follows: 

"Appellant  asked  me  to  go  into  the  deal  with 
him  to  buy  the  1,590  acres  of  land,  statinir  that 
we  could  buy  It  for  $17,000  and  hold  it  for  a 
year  on  an  option  of  $1,000,  and  then  we  could 
make  arrangements  to  either  lose,  the  $1,000 
paid  for  the  option  or  to  take  the  land  up  for  an 
additional  $4,000  at  the  end  of  the  option ;  that 
lie  wouU  put  up  $500:  and  that  he  knew  he 
could  sell  the  land  before  the  option  expired. 
When  the  option  was  about  to  expire,  he  had 
not  sold  the  land.  I  told  Mr.  Bowman  that  I 
was  going-to  lose  my  $500  and  quit,  as  I  did  not 
think  it  was  a  good  trade.  He  insisted  that  we 
go  ahead  with  the  trade,  as  he  knew  he  coald 
sell  it  the  next  year;  that  he  would  put  up 
$2,000,  and,  if  I  would  put  up  $2,000,  that 
would  give  us  another  year.  When  it  came 
time  to  put  up  the  $4,000,  be  said  that  he  had 
failed  to  get  the  money,  and  if  I  would  loan  him 
$2,000  to  make  the  first  payment  on  the  land 
be  would  give  me  a  mortgage  on  his  200  acres 
to  secure  the  $2,000,  so  I  did  it.  He  told  me 
that  he  was  satisfied  that  he  could  sell  the  land 
before  next  year,  and  I  said,  'Now,  Cal,  I  am 
not  aMe  to  carry  this  land  and  pay  for  it,  and 
you  must  make  arrangements  to  get  your  half^' 
He  told  me  he  would  do  it,  but  when  the  next 
payment  became  due  he.  still  had  no  money,  and 
1  loaned  him  $3,000  to  make  his  second  pay- 
ment, and  took  a  mortgage  on  bis  half  interest 
to  secure  me.  The  deal  was  closed  under  the 
option  with  Letchworth  on  January  9,  190& 
We  were  to  pay  $17,000,  $5,000  when  we  closed 
the  deal,  and  the  balance  in  one  and  two  notes 
at  8  per  cent.  There  were  four  notes,  of  $3,000 
each,  two  payable  one  year  and  two  two  yean 
after  date.  A  mortgage  was  given  to  secnie 
the  notes.  The  mortgage  of  January  10,  1906, 
on  the  200  acres  of  land  belongingto  Mr.  Bow- 
man, was  given  to  secure  the  $2,000,  which  was 
his  part  of  the  $4,000.  When  this  morta;age  wu 
given,  there  was  no  agreement  of  any  kind  with 
reference  to  the  payment  of  the  note  other  than 
as  stipulated  in  the  mortgage,  nor  was  there  at 
this  tmie,  or  any  time  prior  to  the  execntiou  of 
the  mortgage,  any  verbal  agreement  between 
Bowman  and  myself  that  this  note  and  mort- 
gage was  not  to  be  paid  until  the  Letchworth 
land  was  sold.  I  expected  him  to  pay  the  $2.- 
000  and  interest  at  the  time  stipulated  in  Q» 
mortgage.  When  the  two  notes  for  $3,000,  pay- 
able in  one  year,  became  due,  I  paid  them,  loan- 
ed Bowman  ^3,000  and  took  bis  note  for  it. 
with  accrued  interest,  and  1  paid  the  other  ?■".- 
000  myself.     I  expected  Mr.  Bowman  to  tuke 
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care  of  the  notes  of  Letdiworth  when  tbey  be- 
came due.  I  never  gave  Mr.  Bowman  to  un- 
derstand at  any  time  that  I  would  pay  the 
notes  and  can;  them  nntil  the  land  was  sold." 

A  witness  by  the  name  of  Proctor  teattOed 
that  he  dealt  In  lands,  and  that  he  and  Sims 
hacl  boaght  and  sold  lands  together ;  that  on 
a  certain  tract  the  arrangement  was  that 
witness  was  to  buy  the  land  and  sell  It  and 
Sims  was  to  famish  the  money.  Witness 
was  to  pay  half  of  the  purchase  price  and 
Interest  on  the  same,  and  the  money  fur- 
nished witness  by  Sims  was  to  be  paid  when 
the  land  was  sold,  and  they  were  to  divide 
the  profits.  The  title  was  taken  in  Sims' 
name.  They  had  another  transaction  of  a 
similar  nature. 

The  above  states  substantially  the  testi- 
mony upon  whldi  the  court  entered  a  decree 
j^iamiwdTig  appellant's  cross-complaint,  and 
entered  a  decree  in  favor  of  the  appellee  on 
tbe  notes,  and  orderins  the  lands  embraced 
In  the  mortgages  sold  to  satisfy  the  same, 
etc,  from  which  decree  this  appeal  has  been 
dnly  prosecuted. 

Tellier  &  Biggs,  of  Little  Rock,  for  appel- 
lants. Thweatt  &  Thweatt,  of  De  Vails 
Bluff,  for  appellee. 

WOOD,  J.  (after  stattng  the  facte  as 
above).  It  could  serve  no  useful  purpose  to 
discuss  in  detail  the  evidence  set  forth  in 
the  statement  It  was  purely  a  question 
of  fiict  as  to  whether  the  money  furnished  by 
the  appellee  to  the  appellant  C.  L.  Bowman, 
evidenced  by  the  notes  which  these  mort- 
gages were  given  to  secure,  was  with  the  ver- 
bal understanding  and  agreement  that  the 
notes  were  not  to  be  paid  nor  the  mortgages 
foreclosed  until  the  1,590  acres  included  in 
one  of  the  mortgages  were  sold. 

Conceding  that  the  oral  testimony  Intro- 
duced to  show  such  agreement  was  compe- 
tent, there  was  nevertheless  a  sharp  conflict 
In  fbe  testimony  as  to  such  alleged  agree- 
ment; the  testimony  on  behalf  of  the  appel- 
lant showing  that  such  an  agreemoit  was  en- 
tered Into,  while  the  testimony  on  bdialf  of 
the  appellee  showed  that  there  was  no  sudt 
agreement.  In  view  of  this  conflict,  it  can- 
not t>e  said  that  the  finding  of  the  chancellor 
Is  clearly  against  the  preponderance  of  the 
evidence.  On  the  contrary,  we  are  convinced, 
from  a  careful  consideration  of  the  circum- 
stances, as  detailed,  showing  the  i>articular 
transaction  which  gave  rise  to  these  notes 
and  mortgages,  that  the  testimony  on  behalf 
of  the  appellee  is  more  reasonable,  and  that 
the  finding  of  the  chancellor  is  sustained  by  a 
preponderance  of  the  testimony. 

The  decree  i»  therefore  In  all  thlngn  cor- 
rect, and  it  is  affirmed. 


STBABNS  OOAXi  *  LUMBER  GO.  v.  PAT- 
TON. 
(Supreme  Court  of  Tennessee.    April  1,  1916.) 

1.  QniKTme  Title  «=»  12(1)  —  Bnx  —  Posses- 
sion, 

In  Tennessee,  possession  is  not  necessary  to 
maintain  a  bill  to  remove  a  cloud  on  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title, 
Cent  Dig.  t  8;    Dee.  Dig.  <^=>12(1).] 

2.  Ganckixattoit   of   Inbtbttkknis   $=34  — 

POWBB  OF  BiQTJITr. 

E<iuity  has  the  power  to  cancel  a  void  In- 
strument, whether  its  character  as  such  appears 
from  the  face  of  the  instrument  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S  1 ;  Dee.  Dig.  «s>4.] 

3.  JUDQilENT  ^9388— EXPIBATIOIT  OF  TkEK— 
FlNAUTT. 

On  a  bill  to  clear  up  title,  a  decree  for  a 
party  defendant,  finding  him  to  be  the  owner  in 
fee  of  part  of  the  land  involved,  after  the  term 
at  which  it  was  entered  became  final,  and  the 
court  could  not  thereafter  vacate  or  modify  its 
decree  without  notice,  and  such  proceedings  aa 
would  give  it  jurisdiction  anew. 

[BH.  Note.— For  other  cases,  see  Judgment, 
C3ent  Dig.  U  747-749 ;  Dec.  Dig.  <8=»888.] 

4.  LnoTATiON  OF  Actions  «=35(3)  —  Rbicov- 
iNO  Cloud  fbok  TmjB— Possbbsioh. 

The  statute  of  limitations  has  no  applica- 
tion to  an  action  to  remove  a  cloud  from  title 
where  the  owner  is  in  possession  or  is  not  out  of 
possession. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  Ifi;  Dec.  Dig.  <8=»5(3).] 

5.  LaoTATiON  OF  Actions  «s>86(l)— Revotai. 
OF  Cloud  on  Titlic. 

The  7-year  statute  of  limitations,  applying 
where  there  is  an  adverse  holding  of  real  estate, 
did  not  apply  in  an  action  to  remove  a  cloud  on 
title  affecting  the  marketability  of  the  land  or 
under  which  an  adverse  possession  might  be  at- 
tempted, thus  endangering  the  rights  of  the  com- 
plainant 

[Ed,  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {{  168-170,  176,  178-181: 
Dec  Dig.  «=>36(1).] 

6.  QuiETiNO  Title  «=329— Doensks— Laohxs 
— "Out  of  Possession." 

Laches  is  not  available  as  a  defense  to  an 
action  to  remove  a  cloud  on  title,  except  where 
the  plaintiff  is  out  of  possession,  and  "out  of  pos- 
session" does  not  mean  a  mere  failnre  of  the 
owner  to  be  in  actual  possession  of  wild  or  nn- 
occupied  lands. 

[Ed.  Note. — For  other  cases,  see  Quieting  TS- 
tle.  Cent  Dig.  i  63 ;   Dec.  Dig.  <g=s>2». 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Possession.] 

7.  Pbopbbtt  «»10— "CoNsmuonvK  Posses- 
sion." 

Hi*  true  owner,  in  legal  contemplation,  is  in 
constructive  possession  of  his  unoccupied  land 
if  no  one  else  is  holding  adversely,  and  he  does 
not  have  to  maintain  actual  possession  to  as- 
sert his  rights. 

[Ed.  Note.— For  other  oases,  see  Property, 
Dec.  Dig.  <fc=>10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  (Constructive  Posses- 
sion.] 
a  Estoppel  «=958-^DiaAi>vANTA0E. 

In  an  acdon  to  remove  a  olond  from  title 
to  real  estate,  d^endant  purchasing  before  the 
decree  alleged  to  be  a  cloud  was  entered  and  not 
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on  the  faith  of  the  decree,  could  not  set  np  es- 
toppel, as  he  innBt  have  been  put  in  a  worse  at- 
titude or  some  advantage  most  have  been  gained 
by  a  delay  before  estoppel  could  arise. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  U  144,  146;    Dea  Dig.  «=>S8.] 

9.  QuiKTiHO  Tttle   «=»35(2)—Pueadihg— Ti- 
tle. 

The  statement  by  complainant  in  an  action 
to  set  aside  a  dond  on  its  title  to  realty  of  its 
vendor's  actual,  open,  notorious,  and  adverse 
possession  for  22  years  nnder  •  registered  deed, 
showing  substantial  inclosures  and  actual  occu- 
pation of  the  land  and  a  conveyance  to  it,  suf- 
ficiently averred  its  title. 

[E)d.  Note.— For  other  cases,  see  Quieting  H- 
tle,  Cent.  Dig.  {  73;   Dec.  Dig.  «s>35(2).] 

10.  Abatekeitt  aztd  Revivai.  9=96(4)— Per d- 
SNCT  or  Anotheb  Suit. 

A  bill  to  set  aside  a  decree  in  a  former  case 
as  a  cloud  on  complainant's  title  to  real  estate 
would  not  be  abated  by  the  pendency  of  a  suit 
filed  by  the  defendant  against  complainant  in  an 
attempt  to  deraign  title  to  the  land  daimed  by 
defendant  under  the  same  decree,  as  complain- 
ant's right  to  cancel  the  decree  as  a  cloud  was 
not  involved  in  the  other  suit. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {{  SO.  62,  64-^,  61; 
Dec  Dig.  <S=>8(4).] 

Certionirl  to  Court  of  Civil  Appeals. 

Snlt  by  the  Steama  Coal  &  Lumber  Oom- 
pany  against  Jesse  Patt<xi  to  set  aside  a 
fonner  decree  as  a  cloud  on  complainant's 
title  to  leal  estate.  From  a  Judgment  of 
the  Court  of  €!lyll  Appeals  affirming  a 
decree  of  the  dianceUor  dismissing  the  bill 
on  demurrer,  complainant  brings  certiorarL 
Writ  of  certiorari  granted,  and  cause  revers- 
ed and  remanded. 

D.  T.   SAiith  and  S.  M.  Tamer,  botb  of 

Jamestown,  and  J.  N.  Sharp,  of  Knoxvllle, 
for  complainant  Conatser  &  Case,  of  James- 
town, and  £.  O.  Knight,  of  Livingston,  for  de- 
fendant 

FANCHBB,  J.  A  decree  In  a  former  case 
at  Jamestown  is  sought  to  be  set  aside  as  a 
cloud  on  complainant's  title  to  real  estate. 
The  former  case  was  Malissa  Williams  et  aL 
r.  8.  E.  Pile,  Tillman  Crabtree,  et  al.,  and 
It  Is  alleged  to  have  been  a  suit  to  remove 
doud  on  title  and  to  sell  for  partition  a 
tract  of  123,880  acres  of  land  covered  bya 
grant  lasued  by  the  state  of  Kentucky  to  F. 
P.  Stone  et  aL  m  the  6th  day  of  October, 
1848.  The  bill  was  agalaat  very  many  de- 
fendants. 

Defendant,  Fattoik,  in  the  present  case, 
claims  under  a  conveyance  from  TUIman 
Crabtree,  dated  the  ITtli  ol  August,  1886, 
and  recorded  July,  1898. 

This  76  acres  lUm  wlthki  the  boundary  of 
the  Washlngt<»i  Young  tract  of  10,000  acres 
claimed  by  complainant  herein  under  a  deed 
from  S.  H.  Pile.  The  latter  as  defendant 
in  the  case  of  Malissa  WUUama  t.  Pile  an- 
swered therein  and  set  U9  by  answer  bis 
dalm  of  title  to  this  10|000  acrea  After  is* 
sne  was  made  this  title  was  referred  to  the 
clerk  and  msster  foe  Espeit  as  to  owaei> 


ship.  The  derk  and  master  heard  proof  and 
reported  that  this  10,000  acres  had  been 
held  by  S.  H.  FQe  nnder  a  deed  from  John 
W.  Frogge,  tax  collector,  executed  October 
4,  1876i  and  registered  October  21,  187S,  and 
that  two  possessions  were  held  and  maiJErtain- 
ed  by  .said  Pile  oa  the  land  for  22  years  by 
bis  tenants,  showing  the  nature  and  extent 
of  the  possessions,  from  which  It  appears 
that  these  possessions  were  sufficient  to  per- 
fect title  In  S.  H.  Pile  under  his  tax  deed. 
This  report  was  ctsiflrmed  by  the  court 

Complainant,  Steams  Coal  &  Lumber  Com- 
pany, avers  these  facts,  and,  further,  that  at 
the  time  defendant  took  his  deed  In  1883 
from  William  Crabtree,  the  latter  was  hold- 
ing as  tenant  of  S.  H.  Pile  on  the  Washing- 
ton Toung  tract  of  land.  Complainant  avers 
its  title,  not  In  general  form,  but  by  statins 
the  color  of  title  of  S.  H.  Pile,  the  facts  as 
to  his  22  years'  open,  notorious,  and  adverse 
possession  and  a  chain  of  conveyances  from 
PUe  on  down  to  complainant,  its  deed  having 
been  executed  August  17,  1910. 

It  is  averred  that  dtfendant,  Patton,  alas 
relies  on  a  decree  In  the  case  of  WiUlams 
V.  Pile  et  aL,  and  the  deed  of  the  clerk  and 
master  made  thereunder  to  Crabtree. 

The  bill  further  shows  that  Tilluian  Crab- 
tree answered  in  the  Malissa  Williams  cai^e 
and  claimed  to  own  the  75  acres  now  sued 
for.  It  was  fonnd  on  report  of  the  clerk 
and  master  that  Crabtree  was  not  the  owner 
of  the  75  acres,  and  the  same  was  sold  for 
partition  amcmg  the  owners  of  the  123,SSd- 
acre  tract  In  1899,  when  Tillman  Crabtree 
purchased  and  the  court  imdertook  to  vest 
title  to  the  75  acres  in  him. 

Thus  the  bill  in  the  present  suit  presents 
the  anomalous  situation  of  a  finding  by  the 
court  in  favor  of  S.  H.  Pile  that  he  was 
the  owner  of  the  Toung  10,000  acres  of  land, 
but  6  months  thereafter  by  another  decree 
the  court  undertook  to  vest  title  to  this  75 
acres,  which  Is  part  and  parcel  of  the  10,000 
acres  in  Tillman  Crabtree. 

Complainant  takes  the  posltloD  that  the 
decree  confirming  the  report  of  tbe  derk 
and  master  that  the  Yonng  tract  of  land  was 
owned  by  S.  H.  Pile,  effectlvdy  pot  the  issue 
as  between  Pile  and  tbe  complainants  at  rest 
and  beyond  the  Jurisdictioa  of  tbe  court, 
both  as  to  the  subject-matter  and  the  par- 
ties; snd  that  tbe  decree  afterward  divest- 
ing title  out  of  all  parties  as  to  the  75  acres 
and  vesting  It  in  Tillman  Crabtree  is  coram 
non  Judlce  and  void  as  to  S.  H.  Pile.  It  Is 
this  decree,  the  dtain  of  title,  and  claim  of 
defendant  under  it,  which  Is  sought  to  be  re- 
moved as  a  cloud. 

The  chancellor  dismissed  the  bill  on  demur- 
rer, and  his  decree  was  affirmed  by  the  Court 
of  eivll  Appeals.  The  demurrer  to  substance 
was: 

(1)  Want  of  eqnity  on  the  face  of  tbe  bni, 
and  tbat  It  Is  a  bill  to  amend  tbe  decree  In 
tbe  UaUaaa   WUliaiBS  oaas,   aittX'Mw  the 
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decree  on  tbe  gzound  of  ftend,  aocMent,  or 
mistake,  and  tbat  tbe  rlgbt  of  action  is 
barred. 

OH  Want  of  necessary  parties.  That  no 
one  -who  waa  a  party  to  tbat  case  la  a  party 
here; 

'(3)  Salt  to  set  aside  decree  barred  by  3 
and  7  years'  statute  of  limitations. 

(4)  That  the  bill  shows  there  is  another 
suit  pending  In  Pickett  county  of  Jesaa  Pat- 
ton  y.  Steams  Lumber  Company,  In  whidi 
the  questions  here  made  are  at  Issue. 

(5)  Complainant  accepted  deed  from  S.  H. 
Pile,  knowing  of  the  decree  and  la  estopped. 

(6)  Complainant  has  no  title  because  it 
bought  from  Pile,  who  had  no  title. 

(7)  BlU  does  not  allege  fraud,  accident,  or 
mlHtahe. 

The  chancellor  sustained  the  demurrer  for 
the  reaam,  stated  In  the  decree,  tliat  tlie  bill 
as  a  bill  of  review  waa  not  .filed  within  the 
time  required  by  the  atatnte;  and  as  a  blH 
to  Inapeach  the  deeree  for  fraad,  aoddent, 
or  mistake,  it  la  too  general  and  doea  set  ex- 
plain the  delay  of  16  years  in  filing.  Alao, 
because  the  biU  Is  framed  upon  the  idea  that 
tbe  decree  comiriatned  of  is  void,  and  that  tta 
JnTalidity  can  be  relied  apon  In  any  procted- 
ijDg  and  attacked  collaterally. 

The  Court  of  OlvU  Ai^eala  sustained  the 
first,  third,  and  seToith  groonds  of  demurrer. 

The  opinion  of  tbe  Court  of  CItII  Appeals 
proceeds  upon  the  ground  tbat  the  suit  is 
barred  by  the  statnta  of  limitations,  and  that 
complainant  will  be  repelled  because  of  laeh- 
es  if  it  be  considered  a  bill  to  annul  a  decree 
for  fraud,  accident,  or  mistake;  that  there 
is  no  distinct  averment  of  title,  holding  nei- 
ther laches  nor  the  statute  of  limitations 
wUl  bar  a  party  in  possession  but  not  so  if 
be  is  out  of  possession — citing  Sage  v.  Bail- 
way  Co:,  58  Ted.  297,  7  C.  C.  A.  240. 

[1]  In  this  state  possession  is  not  neces- 
sary to  maintain  a  bill  to  remove  doud.  AI- 
mony  t.  Hicks,  3  Head,  39. 

Pomeroy  holds  that  while  the  rule  by  the 
weight  of  authority  is  that  where  the  in- 
strument or  XHTOceeding  constituting  the 
alleged  ckmd  is  absolutely  void  on  Its 
.face,  BO  that  no  extrinsic  evidence  is  neces- 
sary to  show  its  Invalidity,  and  where  the 
Instroment  or  proceeding  is  not  thus  void  on 
its  face,  bat  the  party  claiming  under  It,  In 
order  to  enforce  it  must  necessarily  offer 
evidence  which  will  inevitably  sbo>w  its  in- 
valldlty  and  destroy  its  eflcacy,  in  eaeH 
of  these  cases,  the  court  will  not  exercise  its 
jorisdictlon  either  to  restrain  or  to  remove 
a  doud,  for  the  assuoMd  reason  that  there 
is  no  cloud;  yet  the  author  observes  that 
the  doctrine  often  operates  to  produce  a  de- 
nial of  Justice — of  Judges  deciding  ttiat  tbe 
court  cannot  interfere,  because  the  deed  or 
other  instrument  is  void,  while  from  a  bust* 
ness  point  of  view  every  Intelligent  person 
knows  tbat  the  Instruaient  is  a  serious  in- 
jury to  the  plaintiff's  tlUe^  greatly  d^irectat' 
Ins  its  maricet  value,  and  the  Judge  htawalf 


who  repeats  the  role  would  neither  buy  the 
property  while  thus  affected  nor  loan  a  dol- 
lar upon  its  aecerity.  "This  doctrine,"  says 
the  writer,  'is,  In  truth  baaed  upon  mere 
verbcU  logics  rather  than  upon  eonsidesation 
of  Justice  and  expediency."  Pomeroy,  |  1399. 
[2]  Our  court  has  adopted  tbe  m<»e  reason- 
able rale  suggested  by  Mr.  Pomeroy,  and  it  is 
settled  In  this  state  that  equity  has  the  pow- 
er to  cancel  a  void  instrument  whether  its 
diaracter  as  such,  aweara  from  the  face  of 
the  Instrument  or  otherwise.  Jones  v.  Perry, 
1X>  Yecg.  69,  30  Am.  Dea  430;  Jones  v.  Nix- 
on, 18  Pickle,  96,  CO  S.  W.  740;  Porter  ▼. 
Jones,  e  Cold.  818;  Almony  v.  Hlcka,  3 
Head,  41. 
Judge  Wright,  in  Almony  ▼.  Hicks,  says: 
"A  bill  to  remove  a  doud  is  a  head  of  equity 
by  itself.  It  will  lie,  although  the  defendants 
are  in  possession,  and  complainants  have  the  le- 
gal title,  and  might  sue  at  law  for  the  recovery 
of  the  property,  that  not  being  esteemed  adequate 
relief.  •  *  •  A  simple  statement  tbat  the  in- 
strument is  Yoid,  or  voidable,  with  the  proper 
prayer,  is  sufficient." 

It  fairly  appears  from  the  averments  in 
this  bill  that  complainant  is  the  owner  in  fee 
of  the  land ;  that  a  decree  was  rendered  In 
a  former  proceeding  selling  a  part  of  a  tract 
of  land  which,  6  months  before,  at  a  former 
term,  the  same  court,  in  the  same  case,  bad 
decreed  was  the  property  of  complainant's 
vendor,  a  defendant  to  that  case. 

[>]  Was  the  decree  vesting  and  divesting 
title  void  as  to  defendant  S.  H.  Pile  so  that 
BO  direct  attack  is  necessary  t  If  sov  the 
present  bill  may  be  treated  purely  as  a  bill 
to  remove  cloud. 

S.  H.  Pile  was  the  owner  of  the  75  acres, 
according  to  the  bill  In  the  present  case,  and 
it  was  BO  determined  In  the  farmer  case.  The 
Mallssa  Williams  case  was,  first,  to  clear  up 
title,  and  second,  to  sell  for  partiti|pn.  S.  H. 
Pile  was  before  die  court  on  that  i^ase  of 
the  case,  the  purpose  of  which  was  to  clear 
up  title.  He  was  not  interested  in  the  sale 
Bon^t  by  complainant,  for  porposes  of  di- 
vision; and  we  may  assume  that  complain- 
ant did  not  in  the  pleadings  seek  to  sell  land 
whic*  eOtoald  be  adjudged  to  be  owned  by 
tbe  defendants,  in  which  complainant  had 
no  interest.  After  final  decree  had  been  ren- 
dered so  far  as  the  case  applied  to  him,  con- 
firming the  report  of  the  clerk  and  master 
finding  he  was  the  owner  in  fee  of  the  10,- 
000  acres  of  land,  the  court,  without  correct- 
ing the  decree  on  the  rei)ort,  six  months  aft- 
erward, ordered  75  acres  of  the  land  sold, 
and  vested  title  in  the  purchaser,  divesting 
Htle  out  of  all  the  parties  to  the  suit  but 
without  naming  8.  H.  Pfla 

The  term  of  court  had  closed  at  which  de- 
crwe  was  entered  in  favor  of  S.  H.  Pile. 
When  .the  decree  was  entered  In  his  favor, 
there  waa  nothing  left  upder  the  issues  for 
the  court  to  farther  adjudicate  as  to  him. 
Wh^i  the  term  (Sosed  the  decree  became 
final  l%e  court  had  then  exhausted  its  Ju- 
risdiction as  to  Pile  and  could  neither  vacate 
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nor  modify  Its  decree  afterward  wltboot  no- 
tice, and  Bueh  proceedings  as  would  give  It 
Jurisdiction  anew.  Works  on  Courts  and 
their  Jurisdiction,  674;  Central  Trust  Ca  ▼. 
Grant  Locomotive  Works,  185  U.  S.  207,  10 
Sup.  Ct  738,  34  Ia  Ed.  97;  Prater  y.  Hoover, 
1  Cold.  D44 ;   Allen  r.  Barksdale,  1  Head,  2.38. 

It  was  therefore  not  only  In  tbe  f&ce  of 
the  former  decree  recognizing  S.  H.  Pile  as 
the  owner  and  antagonistic  to  that  decree 
without  correcting  it,  but  was  rendered  aft- 
er tbe  case  had  terminated  so  far  as  S.  H. 
Pile  was  concerned,  and  therefore  void  as  to 
him. 

[4]  The  following  authorities  hold  that  the 
statute  of  limitations  has  no  application  to 
an  action  to  remove  cloud  from  title  where 
the  owner  Is  in  poesessicHt,  or  as  in  some, 
where  tbe  owner  is  not  out  of  possession: 
Cooper  V.  Bhea,  82  Kan.  109, 107  Pac.  799,  29 
Ia-  R.  A.  (N.  8.)  930,  136  Am.  St  Bep.  100.  20 
Ann.  Gas.  42;  Miner  v.  Beekman,  GO  K.  T. 
337;  Batty  v.  Hastings,  63  Neb.  26,  88  N.  W. 
139 ;  Mutual  life  Ins.  Co.  v.  Corey,  54  Hun, 
493,  7  N.  T.  Supp.  939,  reversed  on  other 
grounds  In  135  N.  I.  326,  31  N.  K.  1095; 
Schoener  v.  Lilssauer,  107  N.  X.  Ill,  13  N. 
B.  741 ;  Meier  v.  KeUy,  22  Or.  136,  29  Paa 
265 ;  Katz  v.  Obenchaln,  48  Or.  352,  85  Pac. 
617,  120  Am.  St.  Rep.  821;  BaUey  v.  Hop- 
kins, 152  N.  C.  748,  67  S.  E.  569;  Qulnn  v. 
Kellogg,  4  Colo.  App.  157,  35  Pac.  49;  Peck 
v.  Sexton,  41  Iowa,  566 ;  Combs  v.  CcnnbB,  99 
S.  W.  919,  30  Ky.  Law  Bep.  873;  Camer<» 
V.  Lewis,  59  Miss.  134 ;  Kennedy  v.  Sanders, 
90  Miss.  524,  43  South.  913;  Am.  B^migrant 
Co.  V.  Fuller,  83  Iowa,  599,  50  N.  W.  48; 
Smith  V.  Matthews,  81  Cal.  120,  22  Paa  409. 
See  note  in  29  L.  B.  A.  (N.  S.)  930. 

In  Haarstlck  V.  Gabriel,  200  Mo.  237,  98  S. 
W.  760,  i\  was  said  that  since  a  suit  to  de- 
termine and  quiet  title  to  land  taiia  under 
the  bead  of  real  actions,  the  limitations  ap- 
plicable thereto  govern,  and  tbe  suit  ia  not 
governed  by  tbe  statute  of  limitations  which 
relates  to  personal  actions. 

In  BaUey  v.  Hopkins,  152  K  O.  748,  67  8. 
E.  569,  it  was  said  that  a  landowner  cannot 
be  expected  to  bring  action  acpalnst  every 
man  who,  while  not  in  possession,  shall  de- 
clare he  claims  an  interest  In  the  proiwrty, 
under  penalty  to  tbe  owner  after  the  lapse 
of  10  years  of  being  barred  of  action  tor  a 
later  assertion  of  title. 

In  Cameron  v.  Lewis,  59  Miss.  134,  Ken- 
nedy v.  Sanders,  90  Miss.  524,  43  South.  913, 
American  Immigrant  Co.  v.  Fuller,  83  Iowa, 
599,  50  N.  W.  48,  and  OHnbs  v.  Combs,  99 
S.  W.  919,  30  Ky.  taw  B^  873,  the  law  la 
properly  stated  that  it  the  plaintiff  or  the 
one  through  whom  he  holds  has  never  been 
out  of  possession,  the  statute  of  limitations 
has  no  application. 

We  quote  the  following  from  Batty  ▼.  Has- 
tings, 63  Neb.  26,  88  N.  W.  139: 

"Where  a  plaintiff  out  of  possessioB  brings 
the  statutorj  action  to  quiet  title,  it  is  undoubt- 
edly true  that  the  statute  begins  to  nm  from 


the  time  when  defendant's  possession  became  ad- 
verse. But,  while  a  cause  of  actimi  clearly  ac- 
crues to  tbe  owner  of  real  property  in  possession 
thereof  whenever  a  cloud  upon  lua  title  is  cre- 
ated or  an  adverse  title  asserted,  we  do  not  think 
it  necessarily  follows  that  such  cause  of  action 
accrues  then  once  for  all,  so  as  to  start  the  stat- 
ute of  limitations  from  that  date.  A  cloud  upon 
a  title  must  always  continue  to  operate  as  such 
during  the  period  of  its  existence,  and,  as  its  ef- 
fect upon  the  title  is  continuing,  the  cause  of  ac- 
tion testing  on  the  right  of  the  owner  to  hare  it 
removed  would  seem  to  be  continuing  also,  and 
to  be  available  at  all  times  while  the  cloud  re- 
mains. Miner  v.  Beekman,  60  N.  Y.  337.  The 
cause  of  action  is  not  the  creation  of  the  cloud, 
but  its  existence,  its  effect  upon  the  title  of  tbe 
owner,  and  his  right  to  hare  it  removed.' 
Schoener  v.  Lissauer.  107  N.  Y.  111.  117  113  N. 
E.  741].  Hence  there  would  seem  good  ground 
for  holding  that  lapse  of  time  after  the  creation 
of  a  cloud  upon  a  title  will  not  bar  an  action 
by  an  owner  in  possession  to  have  it  remored." 

The  court  when  making  the  foregoing  ob- 
servatloDa  was  oonelderlng  a  atatate  of  lim- 
itation of  4  years  for  commencing  actions 
not  otherwise  provided  for. 

Tb»  statute  of  limitation  begins  to  run 
against  a  suit  to  quiet  title  from  tbe  time 
defendant  takes  possession  of  the  land. 
Moore  V.  MiUer  (a  C.)  43  Fed.  347. 

The  statute  of  limitation  does  not  apply 
as  respects  the  acquisition  of  title  to  prop- 
erty to  any  one  not  In  possession.  A  mere 
<<lalm,  tor  whatever  ttme,  unaccompanied  by 
actual  possession,  can  give  no  right  under 
the  statute.  £6  Gyc.  1012;  1  Gyc.  982,  note 
11  et  seq. ;  Smith  t.  Lee,  1  Oold.  651 ;  Snod- 
dy  V.  Kreutch,  8  Head,  301. 

In  the  case  of  Anderson  v.  Akard,  15  Lea 
(83  Teuu.)  182,  Judge  Cooper  delivered  the 
<q;>lnlon.  That  was  a  bill  in  equity  to  set 
up  a  lost  deed  and  to  enj<^  the  heirs  of  tbe 
alleged  grantor  from  prosecuting  a  suit  for 
the  recovery  of  the  land.  Tbe  statute  of  lim- 
itations was  a  defense.  The  argument  was 
that  the  ri^t  of  action  accrued  at  the  time 
the  deed  was  lost    Tbe  court  said: 

"The  suit  is  not  tor  the  recovery  of  land,  or 
the  enforcement  of  a  debt,  contract,  or  liability 
of  the  ancestor.  It  is  simply  the  assertion  of 
an  equitable  remedy  which  the  party  is  entitled 
to  resort  to  at  any  time  when  toe  exigency  may 
arise." 

The  court  further  said: 

"Their  right  to  set  up  their  lost  deed  U  one  of 
those  continuing  equities,  they  bting  in  legal  pos- 
session, and  holding  against  any  Averse  claim, 
of  which  we  have  several  cases  in  our  books, 
where  the  statutes  of  limitations  have  no  appli- 
cation. 'Neither  the  statutes  of  limitations.' 
this  court  has  said,  "nor  lapse  at  time  have  any 
application  to  a  bill  in  chancery,  in  which  the 
complainant  is  not  seeking  to  recover  anything, 
bat  only  resisting  the  demand  of  the  defendants 
which  they  have  been  constantly  oppoeint.' 
Lewis  V.  Brooks,  6  Tee.  167:  Kirtland  v.  lUS- 
road  Co.,  4  Lea,  414,  418;  Oaldwell  v.  Palmer, 
6  Lea.  662." 


See  Alsobrook  y.  Orr,  8  Thompson  (130 
Tenn.)  120,  169  S.  W.  1166,  Ann.  Caa.  1915B, 
627. 

Oar  statute  of  limitations  of  10  years  ap- 
plicable to  "all  other  cases  not  expressly 
I»r«>vlded  for,"  originated  with  the  Code  of 
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1808,  and  was  embmoed  In  tbe  chapter  en- 
UUed  'Oimltations  at  Actions  Otber  Tban 
BeaL"    It  does  not  apply  beie. 

Tbere  1>  to  be  found  in  the  syUabna  of  one 
of  onr  reporUi  an  exprcealon  as  follows: 

"IhrcepUiiK  alone  salts  between  truatee  and 
eestni  qua  trust  apon  canses  of  action  arising 
out  of  express  trusts  and  cognizable  alone  in 
courts  of  equity,  our  general  statutes  of  limita- 
tion apply  to  ever;  cause  or  form  of  action, 
whether  cognisable  ezclnsiTely  in  courts  of  law, 
or  coDcarrentIr  in  oourta  of  law  and  equity,  or 
exclusively  in  courts  of  equity."  Eiighes  ▼. 
Brown,  4  Pick.  (88  Tenn.)  678,  18  S.  W.  286,  8 
I*  R.  A.  480. 

A  carefnl  reading  of  Judge  Luton's  opin- 
ion will  show  that  It  contains  no  statement 
so  broad,  sweeping,  and  unqualified  as  the 
syllabus.  The  opinion  deals  with  the  sub- 
ject of  whether  tbe  remedy  of  complainant, 
being  purely  equitable,  against  a  trust  es- 
tate, was  subject  to  the  bar  of  tbe  statute. 
It  was  held  that: 

"^niere  is  no  more  reason  for  boldlag  that  a 
bill  to  charge  tbe  payment  of  an  equitable 
claim  upon  a  trust  estate  should  be  taken  out  of 
the  statute  whidi  bars  all  suits  upon  contracts 
within  6  years,  than  there  was  for  h<dding  that 
a  suit  upon  an  equitable  title,  or  to  declare  and 
enforce  a  constmctiTe  or  implied  trust  was  with- 
out the  statute." 

The  questioa  of  a  continuing  equity  to 
whidi  a  party  may  resort  when  the  exigency 
may  arise,  and  which  Involves  no  question 
of  recovery  of  land  nor  the  enforcement  of 
a  debt,  0(xitract,  or  liability,  was  not  being 
discussed. 

[S]  Our  statute  of  7  years  applies  where 
there  Is  an  adverse  holding  of  real  estate. 
There  is  no  question  of  adverse  holding  in 
the  present  suit  This  is  an  action  to  remove 
a  cloud  on  title  which  affects  the  market- 
ability of  the  land,  or  under  which  an  ad- 
verse possession  might  be  attempted  and 
tbns  endanger  the  rights  of  complainant  It 
is  to  remove  this  apprehended  future  danger 
that  complainant  invokes  tbe  aid  of  the  court 
of  equity.    The  realty  has  not  been  touched. 

We  apprehend  that  It  was  never  the  inten- 
tion to  enact  a  statute  of  limitations  In  this 
state  preventing  an  owner  from  removing 
or  canceling  an  Instrument  or  record  which 
casts  a  clond  npon  the  title.  Spurious  claims 
have  arisen  in  tbe  past  during  the  period 
when  our  wild  and  unoccupied  lands  were  of 
little  value  and  not  actively  looked  after  by 
any  one.  These  consist  of  void  grants  and 
colOTs  ot  title  created  for  speculative  pur- 
poses. Our  Iieglslatnre  has  not  enacted  any 
statute  of  limitation  which  will  prevent  a 
clearing  up  of  titles  as  against  these  void 
claims,  where  no  sufficient  adverse  posses- 
sion has  been  maintained  by  the  adverse 
claimant 

Laches  will  not  be  imputed  to  one  from  a 
mere  failure  to  watch  the  record  to  guard 
against  the  recording  of  a  forged  or  unde- 
livered deed  poiporting  to  be  a  conveyance 
«C  his  iMl  «itet*k    Palmw  t.  Mianer,  2  Neb. 


(Unoff.)  889,  90  N.  W.  687;  Hodges  t. 
Wbeeler,  126  6a.  848.  66  S.  B.  76. 

Until  there  Is  an  interftgrence  with  the  pos- 
session of  land  no  occasion  arises  for  resort 
to  legal  remedies,  and  where  land  has  re- 
mained wild  until  shortly  before  the  com- 
moioement  of  the  plalntHTs  action,  his  claim 
is  not  stale.  Penrose  v.  Doherty,  70  Ark. 
266-261,  67  S.  W.  398. 

The  Arizona  court  on  the  question  applied 
the  law  aa  stated  in  the  following: 

"To  hold,  in  an  action  to  quiet  title,  that  the 
plaintiff  may  not  recover  against  a  defendant 
who  has  been  in  possession  for  less  than  three 
fears,  for  no  other  reason  than  that  tbe  plaintiff 
has  failed  to  pay  his  taxes,  or  list  his  property 
for  taxation,  for  a  period  of  11  years,  while  the 
defendant,  holding  a  void  tax  deed  to  the  proper- 
ty, has  paid  the  taxea  during  die  11  years,  and 
has,  within  3  years,  expended  $780  in  improve- 
ments, extends  the  doctrine  of  laches  to  a  degree 
not  supported  by  any  precedent  cited  to  us.  We 
are  unwilling  so  to  extend  it  PlalntifF  is  not 
prednded  by  laches  from  maintaining  this  suit 
unless  by  reason  of  his  course  defendant  has 
been  misled  to  his  injury,  or  the  property  has, 
at  defendant's  risk  and  expense,  been  greatly  en- 
hanced in  value  while  plaintiff  lay  by  waiting  the 
turn  of  events  to  assert  his  claim,  or  unless 
some  other  facts  exist,  not  now  disclosed  In  this 
record,  showing  inequity  in  the  plaintiff's  posi- 
tion." Goetello  V.  Muheim,  9  AHs.  422-430,  84 
Pac.  906. 

The  case  of  Sage  v.  Winona,  etc.,  Railroad 
Company,  58  Fed.  297,  7  C.  C.  A.  237,  cited 
by  the  Court  of  Civil  Appeals  as  authority 
that  laches-  applies,  holds  that  while  a  per- 
son out  of  possession  under  authority  of  the 
Minnesota  courts  may  maintain  action  to 
remove  cloud,  this  does  not  preclude  a  de- 
fendant from  pleading  laches  or  limitations; 
that  no  period  of  delay  will  bar  the  owner 
who  is  In  possession,  because  the  cloud  Is 
a  continuing  Injury  like  a  public  nuisance. 
But  where  the  person  filing  tbe  bill  Is  out 
of  possession  and  the  person  proceeded 
against  Is  In  possession,  the  latter  may  plead 
either  laches  or  limitations. 

The  particular  decision  on  the  facts  was: 

A  land-grant  railroad  company,  having 
both  actual  and  constructive  notice,  was 
guilty  of  laches  In  delaying  14  years  to  as- 
sert title  to  lands  lying  within  its  grant 
limits,  which  had  been  selected  as  indemnity 
lands  by  another  land-grant  company,  certi- 
fled  as  such  by  tbe  state,  and  by  It  conveyed 
to  the  company,  and  large  portions  of  which 
had  been  openly  sold  by  the  latter  to  pur- 
chasers and  settlers,  who  had  taken  deeds 
and  settled  on  the  lands,  making  valuable 
Improvements  thereon,  b^ievlng  they  were 
acquiring  good  titles;  that  for  many  yeara 
the  railroad  company  had  actual  aa  well  as 
constructive  notloe  of  all  these  matters; 
that  through  this  lapse  of  time  the  defend- 
ants had  lost  certain  documentary  evidence 
whldi  would  probably  have  roidered  their 
title  unassailable. 

[•]  In  32  eye.  1846,  It  Is  said: 

"Hxcepting  where  plaintiff  fs  in  possession, 
ladies  is  available  as  a  defense  to  the  action." 
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We  bare  examined  the  atitborities  there, 
cited.  In  many  of  them  It  is  held  that  lachee 
did  not  apply.  In  those  cases  where  the  doc- 
trine did  apply  It  was  upon  some  real  and 
valid  reason,  and  not  merely  a  case  of  lapee 
of  time  only.  The  cases  dted  support  the 
general  statement  of  the  text,  that  the  .d»- 
fense  is  available  In  snch  cases.  By  "availa- 
ble" we  understand  that  where  the  doctrine 
thouli  properly  apply  and  within  Its  proper 
sphere  and  reasoning,  It  Is  ooan  to  the  par- 
ties who  are  affected  by  it;  and  "out  of  pos- 
session," as  we  gather  from  these  authorities, 
Is  not  meant  a  mere  failure  of  the  owner  to 
be  In  actual  possession  of  wUd  or  unoccupied 
lands. 

[7]  The  true  owner,  in  legal  contemplation, 
Is  in  c<»i8tructlTe  possession  of  his  unoccupied 
land  if  no  one  else  is  holding  adversely.  He 
does  not  have  to  maintain  actual  pos8essl<m 
to  assert  bis  rights. 

[•]  Estoppel  cannot  arise,  and  therefore 
the  rule  of  laches  cannot  apply  here  because 
the  defendant  did  not  purchase  on  the  faith 
of  the  decree  of  sale  In  this  case,  but  pur- 
chased before  the  decree  alleged  to  be  a 
cloud  was  entered. 

Complainant  purchased  the  land  In  ques- 
tion in  1910.  It  is  now  averred  that  defend- 
ant is  claiming  that  the  former  decree  was 
effective,  as  against  complainant's  vendor, 
and  this  claim  under  the  void  decree  may  be 
said  to  cast  a  cloud  on  complainant's  titla 
Certainly  mere  lapse  of  time  wlU  not  give 
validity  to  a  void  instrument  or  proceeding. 
Some  one  must  be  put  In  a  worse  attitude 
or  some  advantage  gained  by  a  delay  before 
estoppel  can  arise.  If  time  will  cut  off  the 
right  to  remove  a  dond  on  title  to  land  not 
adversely  held,  then  it  is  incumbent  on  own- 
ers of  real  estate  to  be  vigUant  In  looking 
for  and  removing  void  Instruments  or  void 
proceedings,  or  else  their  title  will  be  em- 
barrassed by  the  failure.  No  man  is  called 
upon  to  attack  a  proceeding  or  instrument 
not  effective  against  him.  If  at  any  time 
some  one  uses  it  as  a  means  of  dalmlng  title 
or  beclouding  the  right  or  title  of  another, 
it  then  becomes  a  menace  and  danger.  While 
the  owner  may  sue  in  advance  of  such  actual 
danger,  the  tect  that  he  does  not  know  of 
the  cloud  on  his  title  or  does  not  apprehend 
the  danger,  and  waits,  should  not  preclude 
his  right  when  the  Injury  becomes  apparent, 
if  the  Instrument  is  void,  and  no  rights  have 
become  fixed  under  it 

The  bill  in  the  pres^it  case  is  not  a  bill  of 
review,  but  purely  a  bill  to  remove  a  void 
decree  as  a  cloud  on  complainant's  title.  This 
land  is  in  the  mountain  section  of  this  state 
where  titles  In  the  past  have  in  many  instano- 
es  lain  dormant,  and  our  courts  have  pur- 
sued a  liberal  policy  in  permitting  removal 
of  clouds,  so  as  to  dear  up  the  titles.  If 
laches  should  be  applied  strictly  to  racfa  mat- 
ters it  would  hinder,  rather  than  assist,  in 
making  titles  to  these  wild  lands  secure. 


[I]  The  point  is  nrgea  that  no  arennent 
of  title  is  lUide.  The  statement  1^  complain- 
ant of  22  years'  actual,  open,  and  notorious, 
adverse  poseeesioa  of  land  by  S.  H.  Pile,  its 
vendor,  under  a  registered  deed,  showing 
substantial  indosures  and  adual  occupation 
on  the  land,  and  conveyances  from  Pile  to 
complainant,  Is  a  sitffldent  averment  of  title. 

[1 0]  The  bill  avers  that  a  suit  is  pending  in 
the  chancery  court  of  Pickett  county,  Tenn., 
filed  by  Jesse  Patton,  against  the  Steams 
Lumber  Company,  in  which  he  attempts  to 
deralgn  title  to  this  75  acres  of  land  under 
the  decree  in  the  Malissa  WlUiams  case.  It 
Is  said  that  the  proceeding,  if  v(rfd,  can  be 
relied  on  there.  This  is  true;  but,  neverthe- 
less, complainant's  right  to  cancel  the  pro- 
ceeding as  a  cloud  is  not  Involved  there,  and 
that  case  is  no  hindrance  to  the  assertion 
of  complainant's  right  to  ramove  tlie  doud 
here. 

All  the  fkicts  stated  herein  are  only  from 
averments  in  the  bill,  and  of  course  are  sub- 
ject to  controversy  If  denied  by  answer.  The 
writ  of  certiorari  is  granted,  the  canse  re- 
versed and  remanded  to  the  dianoery  court 
at  Jamestown  for  further  proceedings  in 
accord  with  this  opinion. 


RIOGINS  6t  «I.  V.  TiliER,  County  JudfCk 

(Supreme  Court  of  Tennessee.    March  11,  1916.) 

1.  Statutes  «=»120(4)— Tttlk  of  Act— Svvn- 

OIBNOT. 

The  title  of  Priv.  Acts  1915,  e.  28,  reciting 
that  It  was  "An  act  to  autborize  counties  in  tbU 
state  having  a  population  of  not  less  than  33.500 
nor  more  than  34,000  to  issue  bonds  for  highway 
purposes;  to  provide  for  the  disposition  of  the 
lond  thus  raised ;  and  also  for  prompt  payment 
of  principal  and  interest  when  doe" — is  not  in- 
valid onder  Const,  art  2,  S  17,  declaring  that  no 
bill  shall  become  a  law  which  embraces  more 
than  one  subject,  which  shall  be  expressed  in  its 
title. 

[Bd.    Note.— For   other   eases,    see    Statntes, 
Cent.  Dig.  1 172;   Dec.  Dig.  «=9l2(K4).] 

2.  Statutes  «=»109— Consteuctiow  —  Title 

OF  Act— INDEFINITENESS. 

Acts  1915,  c.  28,  entitled  "An  act  to  author- 
ize counties  having  a  population  of  not  less  than 
83,500  nor  more  than  34,000  to  issue  bonds  for 
highway  purposes ;  to  provide  for  tlie  disposition 
of  the  fund  thus  raised;  and  •  *  •  for 
promi)t  payment  of  principal  and  interest,"  de- 
clares that  the  quarterly  court  of  any  county 
having  the  poi^ulation  mentioned  may,  wlien  reg- 
ularly in  session,  issue  bonds  for  highway  pur- 
poses. The  act  nowhere  provides  a  standard  to 
measure  the  population  of  counties.  Held  that, 
as  the  Legislature  will  not  be  presumed  to  hare 
done  a  vain  tiling,  and  as  the  language  of  stat- 
utes may  be  construed  to  give  effpct  to  the  in- 
tent, the  title  must  be  deemed  sufficient  on  the 
theory  that  the  population  of  counties  shall  be 
ascertained  from  the  last  federal  oensas ;  that 
being  the  established  method. 

[Ed.  Note.— For  other  eases,  see  Statutes,  Cent. 
Dig.  {{  13(5-139;    Dec.  Dig.  <8=3l09.] 

Appeal  from  Chancery  Cout,  MontgiMneiT 
County;  J.  W.  Btetat,  CbanoeUor. 
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BUI  by  W.  "W.  BlggfaM  and  otben  a«ali»t 
C.  W.  TfltK,  Cotaty  iytigB.  Fram  a  de- 
cree suBtailiitng  a  demnner  to  tbe  bill,  osi»- 
plalzatBts  appeaL    Aflrmad. 

H.  N.  leech,  AnsHn  Peay,  and  C.  Tate, 
all  of  Clarksrllle,  for  appellants.  Savtige 
&  Fort  and  Daniel  &  Daniel,  all  of  Clarkg- 
vllle,  for  appellee. 

KBIL,  O.  J.  [1]  The  validity  of  (Siapter 
28  of  the  Acta  of  1915  la  called  In  gnea- 
tion.    Hie  act  Is  as  follows: 

"An  act  to  authorize  counties  in  this  state  hav- 
ing  a  popnlation  of  not  less  than  S3,S0O  nor 
more  than  84,000  to  issue  bonds  for  higbwajr 
purposes;    to  jvovide  for  the  disposition  of 
the  fund  thus  raised;    and  also  for  prompt 
imyment  of  principal  and  interest  when  due. 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Tennessee,  that  the  gnai^ 
terly  court  of  any  county  in  this  state  having  die 
population  mentioned  in  the  caption  is  hereby 
authorized  when   regularly  in  session  to  issue 
bonds  for  highway  punioses. 

"Said  bond  issue  shall  not  exceed  in  any  one 
year-  two-thirds  of  one  per  cent  of  the  taxable 
values  of  the  county  as  shown  by  the  assessment 
for  the  preceding  year;  and  shall  never  in  the 
aggregate  exceed  uree  per  cent  of  the  taxable 
values  of  snch  county.  The  bonds  shall  bear  not 
more  than  6  per  cent  interest;  shall  be  nego- 
tiable at  not  less  than  par ;  and  shall  mature 
not  more  than  thirty  years  from  date  of  issue. 
The  quarterly  court  may  make  such  orders  as  to 
bond  Issue  and  as  to  the  management  and  dis- 
posal of  the  fund  arising  therefrom  as  they  may 
deem  proper ;  it  being  the  purpose  of  this  act  to 
vest  the  court  with  full  authority  in  the  matter. 
Quarterly  reports  shall  be  made  by  the  cotirt 
and  spread  on  the  minutes,  showing  the  manner 
in  whi<A  the  fund  is  disbursed  and  giving  in 
detail  the  work  done  so  that  a  complete  record 
of  same  may  be  kept  Suitable  provisions  ediall 
be  made  by  the  quarterly  court  to  pay  interest 
promptly  and  to  retire  the  bonds  at  matority  or 
when  subject  to  call;  and  the  oourt  is  hereby 
authorized  to  make  such  orders  as  it  may  deem 
necessary  for  this  purpose. 

"Sec.  2.  Be  it  further  enacted,  that  thia  act 
take  effect  from  and  after  its  passage  tha  public 
welfare  requiring  it 
"Passed  January  28,  1915." 

[1,2]  The  objection  made  la  that  the  title 
is  not  in  compliance  with  article  2,  |  17, 
of  the  Constitution.  However,  if  the  title 
hs  void  at  all,  it  la  not  for  the  reason  stated, 
bnt  because  too  indefinite  aa  to  the  county, 
or  counties  to  whlcb  the  act  is  applicable. 

But  it  la  not  void,  if  there  is  any  standard 
of  soffideat  general  publicity  to  which  it 
can  be  justly  held  the  LegiatatOK  had  refer- 
ence. Is  there  such  a  standard?  There  are 
hundreds  of  acts  on  our  statute  books  in 
which  refesence  to  the  last  preceding  federal 
cenans  Is  made  for  the  parpoae  of  applying 
tbe  population  basis  fixed  in  snch  acts,  and 
in  this  manner  aseertalstng  the  county  or 
cotinties  to  which  the  act  was  Intended  to 
apply.  Tbe  uniform  history  of  onr'  legisla- 
tion for  Bore  than  40  years,  in  aota  rested  on 
a.  population  basis,  makes  it  certain  that  if 
tbe  Ijeglalatnre  had  in  mlad  any  source  at 
all  for  obtalntng  tbe  means  for  applying  the 
figarem,  coatalned  in  tbe  act  to  any  oonnty  or 
oomttlai  flOt  tke  trtate,  that  aousee  was  tbe 


last  preoedlag  federal  cenana  of  19M.  It 
could  not  have  be«i  contemplated  that  a  trial 
census  of  the  whole  state  or  of  several  ooun- 
ties  would  be  made  for  such  iwrpoae.  That 
would  be  highly  absurd,  and  would  convict 
the  IiBglsflatnre  of  gross  folly,  as  well  as  of  a 
purpose  to  Inflict  on  the  state  an  unwar- 
rantaUe  and  needless  expense.  If  they  had 
In  mind  therefore  any  standard  at  all,  It 
was  the  federal  census  of  1910.  If  this  be 
not  true,  they  had  no  standard  at  alL  But 
this  latter  supposition  would  fasten  on  the 
Legislature  a  purpose  to  pass  an  act  so 
vague  and  ^neral  as  to  be  Insensate  and 
therefore  void.  Yet  the  recognized  rule  is 
that  where  of  two  conatmctions  one  would 
make  the  act  void  and  the  other  valid,  the 
latter  is  to  be  diosen,  even  though  It  be  not 
ihe  most  obvious,  or  the  most  probable.  This 
latter  eonatmction  must  therefore  be  adopt- 
ed, and  we  must  hold  that  the  Legislature 
had  in  mind  the  federal  cnisua  of  1910. 

But  this  census  was  not  specially  referred 
to  in  the  caption,  or  title,  or  anywhere  In 
the  act  Is  it  therefore  unavailable?  Al- 
though we  feel  sure  they  could  have  had 
in  mind  no  other  standard,  and  are  morally 
certain  they  had  In  mind  that  particular 
standard,  are  we  precluded  from  making  ef- 
fective the  legislative  jnirpose  because  there 
was  no  reference  tn  direct  terms  to  that 
standard? 

We  think  not  A  very  liberal  rule  of  con- 
struction has  been  adopted  in  this  state, 
on  questions  of  this  kind.  The  substance  of 
this  rule  Is  shown  in  the  following  excerpts 
from  decided  caaea: 

"The  Legislature  cannot  be  supposed  to  Intend 
its  own  stultification.  When,  therefore,  to  fol- 
low the  words  of  an  act  leads  to  absurdity  in  its 
consequences,  that  constitutes  sufficient  author- 
ity to  depart  from  them."  Wise  &  Co.  v.  Mor- 
gan, 101  Tenn.  273,  282,  48  S.  W.  971,  973  (44 
L.  R.  A.  548).  "Statutes  must  be  construed,  if 
possible,  so  as  to  make  them  sensible,  and  to 
effect  and  carry  out  the  purposes  for  which  they 
are  enacted.  It  is  not  to  be  presumed  that  the 
lawmakers  wUl  pass  a  defective  or  insensible  act 
or  one  in  conflict  with  the  organic  law.  •  «  • 
The  legislative  intent  will  prevail  over  the  strict 
letter  or  literal  sense  of  the  language  used,  and, 
in  order  to  carry  into  effect  this  intent,  general 
terms  will  be  limited,  and  those  that  are  narrow 
expanded."  Maxey  v.  Powers,  117  Tenn.  381, 
408,  404, 101  S.  W.  181.  "In  order  to  effectuate 
the  legislative  intent  'words  may  be  modified,  al- 
tered, or  supplied  so  as  to  obviate  any  repugnan- 
cy or  inconsistency  with  such  intention.  *  Ash- 
by  V.  State,  124  Tenn.  684,  691,  139  S.  W.  872. 

A  r6sum6  of  this  subject  appears  In  Palm- 
er T.  Express  Co.,  129  Tenn.  116,  158-161, 
165  S.  W.  236,  as  foUows: 

"The  rule  of  law  applicable  to  this  subject 
is  that,  if  there  be  two  constructions  to  wliich 
an  act  is  susceptible,  one  of  which  will  make  it 
unconstitutional  and  the  other  of  which  will 
save  It  the  duty  of  the  court  Is  to  adopt  the 
latter,  although  It  is  not  the  most  obvious  or 
r.ctural  construction.  Manufacturing  Co.  v. 
Palls.  90  Tenn.  466,  16  S,  W.  1045;  State  ex 
rel.  V.  Schlitz  Brewing  Co.,  104  Tenn.  715,  59 
S.  W.  1083,  78  Am.  St  Bep.  941;  Saaneteon  v. 
State,  116  Tenn.  470,  498,  95  S.  W.  1012,  115 
Am.  St  Rep.  805:  Railroad  v.  Byrne,  119 
Tenn.  278,  291,  292^  104  S.  W.  460;   Darnell 
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V.  State,  12S  Tenn.  663,  184  S.  W.  807;  KiA 
▼.  State,  126  Tenn.  7,  150  S.  W.  83,  Ann.  Cas. 
1913D,  1289.  In  Samnelson  v.  State  it  is  said: 
'While  it  is  true  that,  in  arriving  at  the  mean- 
ing of  the  Leeislatnre,  primarily,  the  gram- 
matical senae  of  the  words  used  is  to  be  adopt- 
ed yet  if  there  is  any  ambiguity,  or  if  there  is 
room  for  more  than  one  interpretation,  the 
rules  of  grammar  will  be  disregarded  where  a 
too  Btoict  adherence  to  them  would  raise  a 
repugnance  or  absurdity,  or  would  defeat  -the 
I'urpoee  of  the  Legislature.'  Garby  v.  Harris,  7 
Eich.  691;  Met.  Bo.  Wks.  v.  Steed,  L.  R.  82, 
B.  Div.  445;  George  v.  B.  of  B.,  83  Ga.  344; 
State  T.  Eeman,  70  Mo.  441.  Many  cases  might 
be  cited  in  wliich  the  future  tense  has  been 
read  as  including  the  present  and  the  past, 
where  that  was  necessary  to  carry  out  the  mean- 
ing of  the  Legislature.  Thus  an  enabling  act 
rdating  to  married  women  who  'shall  come  into 
the  state'  may  apply  tq  one  who  came  into  the 
state  before  the  passage  of  the  law.  Maysville 
&  L.  R.  Co.  V.  Hernck,  13  Bush  (Ky.)  122. 
Where  an  act  provided  that  certain  land  'shall 
be  allotted  for  and  given  to'  an  individual  nam- 
ed, it  was  held  that  the  words  passed  an  im- 
mediate interest  Rutherford  v.  Greene,  2 
Wheat  196,  4  L.  Ed.  218.  In  Babcock  v.  Good- 
ridi.  47  OaL  488,  the  phrase  'current  expenses 
of  the  year*  was  made  to  read,  'expenses  of  the 
current  year';  it  being  evident  that  the  latter 
form  of  words  more  correctly  expressed  the  leg- 
IslatiTe  intent  These  cases  are  but  a  recogni- 
tion of  an  old  and  well-established  rule  of  the 
common  law.  applicable  to  all  written  instru- 
menta,  that  verba  intentionl,  non  e  contra  de- 
bent  Inservire;'  that  is  to  say,  Svords  ought  to 
be  made  subservient  to  the  intent,  and  not  the 
intent  to  the  words.'  "The  case  of  Darnell  y. 
State,  supra,  furnishes  a  strong  example  in 
close  analogy.  In  that  case  the  court,  after 
mrationing  the  fact  that  there  were  only  two 
assignments  that  needed  to  be  considered,  said: 
The  first  of  these  is  that  the  act  under  which 
the  jury  was  impaneled,  commonly  known  as 
the  "jury  law  of  Franklin  county"  (Acts  1905. 
c.  233)  is  unconstitntiMial,  because  the  body  ot 
the  act  is  broader  than  ite  title.  The  conten- 
tion is  based  upon  the  following:  The  act  is 
entitled  "An  act  to  create  a  board  of  jury  com- 
missioners for  coundes  in  this  state  having  a 
population  of  not  less  than  20,292,  and  not  more 
than  20,400  inhabitante  according  to  the  federal 
census  of  1900,  or  that  may  have  that  number 
of  inhabitants  by  any  subsequent  federal  cen- 
sus." After  making  various  and  sundry  provi- 
sions to  carr^  out  the  purposes  indicated  by 
the  title,  section  19  follovre,  near  the  close,  in 
this  language :  "Be  it  further  enacted,  that  the 
provisions  of  this  act  shall  apply  to  all  grand 
and  petit  juries  in  circuit  and  criminal  courts 
of  this  state."  The  same  question  was  decided 
against  plaintiff  in  error's  contention  in  the 
case  of  Allen  Damron  v.  State,  from  Etedford 
county,  at  the  December  term,  1909.  Damron'a 
Case  involved  the  jury  law  of  Bedford  county 
(chapter  355  of  the  Acta  of  1907),  which  was  a 
substantial  copy  of  the  Franklin  county  jury 
law  involved  in  the  present  case.  That  case 
was  thoroughly  considered  by  the  court,  after 
full  argument,  oral  and  written,  and  a  second 
time  on  petition  to  rehear  filed  by  the  plaintiff 
ir.  error.  The  court  held,  upon  a  consideration 
of  the  whole  statute,  that  it  was  the  evident  in- 
tention of  the  I^egislature  that  the  section  just 
quoted  should  be  construed  as  if  it  read  as  fol- 
lows, viz. :  "That  the  provisions  of  this  act 
shall  apply  to  all  grand  and  petit  juries  in  all 
circuit  ana  criminal  courta  of  this  state  in  coun- 
ties of  the  population  herein  prescribed."  We 
are  of  the  opinion  this  was  a  sound  construction, 
and  we  adhere  to  it' " 

In  State  ex  rel.  r.  Turnidke  Ca,  2  Sneed, 
88,  it  appeared  that  the  act  onder  which  the 
tnnipike  company  was  incorporated  author- 


lied  It  to  erect  a  toUgate  "wliUn  two  miles 
of  the  toiwn  of  OlarkavlUe."  This  language, 
taken  literally,  authorized  the  location  of  a 
gate  at  any  p(^t  less  than  two  miles  from 
the  town  of  ClarkgylUe.  The  conrt,  however, 
held  that  the  words  "but  no  nearer"  should 
be  supplied,  and  the  act  made  to  read  "may 
erect  a  toUgate  within  two  miles  of  Clarks- 
Tllle,  but  no  nearer." 

In  Wright  y.  Qinnlngham,  the  court  had 
under  consideration  an  amendment  to  a 
former  statute  concerning  the  adoption  of  a 
stock  law  In  certain  conntleaL  In  dealing 
with  this  amendment  it  was  necessary  to  con- 
strue the  following  language,  which  was  in- 
sisted by  counsel  to  be  fatally  obscure,  viz.: 

"The  ticket  shall  provide  for  those  favoring 
the  small  stock  law,  'for  the  small  stock  law' 
and  those  'against  said  law.'  " 

The  court  said : 

"Evidently  there  was  an  omission  between  the 
words  'and  and  'those'  of  the  word  'for,*  and 
after  the  word  'those'  an  omission  of  the  ex- 
pression 'opposing  the  small  stock  law.*  As  thus 
corrected,  the  sentence  would  read:  The  ticket 
shall  provide  for  those  favoring  the  small  stock 
law.  ''for  the  small  stock  law,"  and  for  those  op- 
posing the  small  stock  law,  "against  the  small 
stock  law."  *  The  word  'said'  in  the  expression 
'against  said  law,'  of  course  refers  to  the  small 
stock  law,  and  the  intention  of  the  act  was  that 
the  ticket  of  those  opposing  the  law  should 
read  'against  the  small  sto^  law.*  It  is  a 
well-known  canon  of  oonstructioD  that  an  am- 
biguous or  meaningless  clause  in  a  statute  may 
be  rejected,  or  words  supplied  by  intendment  to 
express  the  obvious  intention  of  the  Legisla- 
ture."   115  Tenn.  44B,  452,  453,  91  S.  W.  293. 

In  Maxey  v.  Powers,  supra,  the  conrt  had 
under  examination  an  act  of  the  Legislature 
which  abolished  certain  civil  districts  in 
E^nox  county.  The  act  provided  on  its  face 
that  it  should  not  go  into  effect  until  Sep- 
tember 1,  1906,  but  on  that  day  all  of  the 
Justices  went  out  of  office  by  expiraticm  of 
their  terms,  and  the  act  in  question  did  not 
contain  any  provisions  for  the  election  of 
the  justices  for  the  new  districts  made  by 
the  enlargement  of  certain  of  the  old  ones, 
and  the  abolishment  of  others.  The  regular 
August  election  was  the  first  Thursday  in 
August,  1906.  The  question  was  irtietber  the 
justices  of  the  peace  for  these  new  districta 
could  be  elected  at  sudi  August  election. 
The  county  authorities  undertook,  through 
the  county  court,  to  redistrict  the  county, 
just  as  the  Legislature  had  done,  and  to  fix 
the  change  to  become  effective  the  third  Mon- 
day in  July;  so  the  August  election  was 
held  under  this  arrangement,  and  the  title 
of  these  offices  was  subsequently  contested 
in  the  case  referred  to  It  was  contended 
against  this  title  that  the  county  conrt  was 
without  jurisdiction;  and,  inasmuA  as  the 
act  did  not  go  into  effect  until  September  1. 
1906,  no  election  could  be  held  under  it; 
hence  it  was  contended  that  the  election  was 
wholly  void.  Tbe  court,  however,  was  of 
a  different  opinion.  It  was  held  that,  inas- 
much as  the  Cmistitatlan  and  the  general 
law  fixed  the  first  Xbunday  in  Augnat  pce- 
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ceding  tb»  explratton  oa  September  1,  1906, 
of  the  coostitntlonal  term  of  6  years  of  the 
then  Incnmbenta  of  the  office  of  Justice  of 
the  peace — 

"it  must  be  presamed  that  the  General  Aasem- 
bly  had  these  provisiong  in  mind  when  It  pro- 
vided that  the  act  in  question  should  not  go  into 
effect  until  September  1,  1906,  and  intended 
that  an  election  be  held  under  them  for  elec- 
tion of  officers  for  the  newly  created  districts." 
117  Tenn.  pagt>  400,  101  S.  W.  181. 

In  Railroad  v.  Byrne,  snpra.  It  was  said 
that  the  same  principles  apply  in  the  Inter- 
pretation of  the  tlUes  of  statutes.  119  Tenn. 
278,  291,  292,  104  S.  W.  460.  An  Interesting 
iUnstratlon  of  the  principle  Is  shown  In  the 
Interpretation  to  that  case  of  the  title  of 
chapter  76  of  the  Acts  of  1895  establishing 
the  C!onrt  of  Chancei-y  Appeals,  showing  how 
the  subject-matter  of  chapter  82  of  the  Acts 
of  1907,  amending  the  former  statute,  were 
Included  within  the  tlUe  of  such  former  act 
119  Tenn.  294-315,  104  S.  W.  460.  A  briefer 
lUustratlon  Is  found  In  Nichols  &.  Shepherd 
Ca  V.  Loyd,  111  Tenn.  145,  76  S.  W.  9U. 
The  title  of  the  act  there  examined  was: 

"An  act  to  amend  sections  2,  3  and  4  of  an  act 
passed  March  21,  1891,  being  chapter  122  of 
said  acts,  and  providing  for  the  authentica- 
tion of  copies  of  charters  to  be  filed  with  the 
•ecrrtary  of  state,  registering  abstracts  of 
same  in  the  register's  office  in  each  county 
in  which  the  company  desires,  or  proposes  to 
carry  on  business."    Acts  1895,  c.  81. 

Refenlnc  to  the  objection  made  the  court 
said: 

"The  objection  refers  to  the  last  dansa  of  the 
caption,  reristering  abstracts  of  same  in  the 
register  s  offlce  in  each  county  in  which  the  com- 
pany desires  or  proposes  to  carry  on  business.' 
The  clause  referred  to.  as  it  stands,  is  ambigu- 
ous, and  does  not,  indeed,  make  good  sense,  and 
as  such  it  may  be  rejected  as  surplusage.  We 
think,  however,  that  by  oversight  the  words, 
■and  doing  away  with  the,'  were  left  out  With 
these  words  inserted  before  the  words  'register- 
ing,' the  clause  quoted  would  make  sense. 
•  •  •  These  words,  if  necessary,  would  be 
supplied  by  intendment,  being,  as  they  are.  per- 
fectly obTious."  Ill  Tenn.  148,  149,  76  ^.  W. 
911. 

The  general  doctrine  Is  well  stated  In  the 
following  quotation  from  Lewis'  Sutherland 
on  Statutory  Construction,  {  377,  as  follows: 

"Uncertainty  of  sense  does  not  alone  spring 
from  uncertainty  of  expression.  It  is  always 
presumed,  in  regard  to  a  statute,  that  no  absurd 
or  unreaaonable  result  was  Intended  by  the  Leg- 
islature.   Hence  if,  viewing  a  statute  tram  the 


standpoint  of  the  literal  sense  of  its  language^ 
it  is  unreasonable  or  absurd,  and  obscunty  of 
meaning  exists,  calling  for  judicial  construction, 
we  must,  in  that  event,  look  to  the  act  as  a 
whole,  to  the  subject  with  which  it  deals,  to 
the  reason  and  spirit  of  the  enactment,  and 
thereby,  if  possible,  discover  its  real  purposes; 
and,  if  such  purposes  can  reasonably  be  said  to 
be  within  the  scope  of  the  language  used,  it 
must  be  taken  to  be  a  part  of  the  law,  the  same 
as  if  it  were  plainly  expressed  by  the  literal 
s«iBe  of  the  words  used.  In  that  way,  while 
courts  do  not  and  cannot  properly  bend  words 
out  of  their  reasonable  meaning  to  effect  a  leg- 
islative purpose,  they  do  give  to  words  a  liberal 
or  strict  interpretation  within  the  bounds  of 
reason,  sacrificing  literal  sense  and  rejecting 
interpretation  not  in  harmony  with  the  evident 
intent  of  the  lawmakers,  rather  than  that  such 
intent  shall  faa" 

Further,  on  the  general  subject,  see  Boro 
V.  Hidell,  122  Tenn.  80,  96,  120  S.  W.  961, 
135  Am.  St  Rep.  857,  and  Kirk  v.  State,  128 
Tenn.  7, 13, 14,  160  S.  W.  83,  Ann.  Cas.  1913D, 
1239. 

Construing  the  title  of  the  act  here  to  ques- 
tion as  necessarily  referring  to  the  federal 
census  of  1910,  it  is  beyond  question  that  the 
county  totended  was  Montgomery  county. 
There  Is  no  donbt  that  this,  or  any  other 
county,  to  the  state,  might  have  been  desig- 
nated to  direct  terms,  and  the  power  con- 
ferred to  issue  bonds  for  public  purposes. 
Todtenhausen  v.  Knox  County,  132  Tenn. 
169,  172,  173,  177  8  W.  487,  and  cases  cited. 
For  other  cases  to  same  effect,  see  Burnett  r. 
Maloney,  97  Tenn.  697,  87  8.  W.  689,  34  L. 
R.  A.  541,  and  Lauderdale  County  v.  Farga- 
son,  7  Lea  (75  Tenn.)  153. 

There  was  an  amendatory  act  (chapter  330f 
passed  at  the  same  session  of  the  Legislature 
purporting  to  amend  the  title  of  chapter  28. 
so  as  to  embrace  counties  having  the  popula- 
tion basis  referred  to,  "under  the  last  or  any  . 
subsequent  federal  census" ;  bat  having 
held  the  origtoal  act  valid,  it  Is  unnecessary 
for  us  to  consider  whether  the  amendment 
of  the  title  merely  would  enable  it  to  em- 
brace counties  that  may  hereafter  have  the 
same  population.  No  county  is  tovolved  to 
the  present  controversy  except  Montgomery, 
the  bill  havtog  been  filed  to  enjoin  the  issu- 
ance of  certato  bonds  authorized  to  be  Issued 
by  that  county  for  road  purposes,  under 
chapter  28  aforesaid. 

The  chancellor  sustained  a  demurrer  to  the 
bill,  and  we  think  his  decree  was  correct, 
and  it  is  therefore  affirmed. 
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GlUCi  T.   STATE. 
(Supreme  Court  of  Tenaessee.    April  8,  1016.) 

1.  homioxdb  «=5»30o(13)  —  iwth'wjotiowb  — 
Self-Dsfkitbe— Mutual  Combat. 

Id  a  prosecution  for  homicide,  ».  charge  that 
when  both  parties  willfully  engage  in  mutual 
combat,  and  one  of  them  slays  the  other  in  such 
combat,  he  cannot  successfully  invoke  the  law 
of  self-defense,  but  would  be  guilty  of  at  least 
voluntary  manslaughter,  is  erroneous  as  exclud- 
ing the  right  of  one  who  entered  into  a  combat 
without  intent  to  do  great  bodily  harm,  and 
whose  adversary  thereupon  resorted  to  a  deadly 
weapon,  to  defend  himself  against  an  attack 
with  such  weapon  by  resorting  to  a  similar 
weapon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  628;   Dec.  Dig.  «=»300(13).] 

2.  HoiaoiDB  <8=»340(1)  —  Appkai,  —  PaBJtJDi- 
OIAI,  Ebbob— Instbuctions. 

The  giving  of  such  charge  was  prejudicial 
where  defendant,  who  was  the  only  living  wit- 
ness to  the  homicide,  testified  tiiat  when  de- 
ceased stated  that  he  would  get  down  from  bis 
wagon  and  settle  the  difficulty  defendant  was 
walking  away  and  replied,  "Get  off,"  not  know- 
ing there  was  to  be  a  fight,  but  supposing  so, 
and  that  he  thereupon  looked  around  and  saw 
deceased  picking  up  rocks  to  throw  at  him, 
and  picked  up  one  bimseU  and  threw  it  just 
as  deceased  was  in  the  act  of  throwing,  which 
rock  struck  and  killed  deceased,  since  under  that 
orldMice  it  was  for  the  jury  to  determijte  wbetli- 
er  there  was  a  mutual  intent  to  fight  with  rocks. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  715;  Dec  Dig.  «=»340(1).] 

3.  Indictment  and  Infobmation  9=9144  — 
Misconduct  of  Pbobecuting  Attoenbt — 
Bmplotment  bt  Proseoutino  WirwBas. 

The  acoeptaace  by  the  Assistant  Attorney 
General,  who  appeared  before  the  grand  jury 
and  prepared  and  submitted  the  indictment  for 
homicide,  of  employment  from  the  prosecuting 
witness  on  a  contingent  fee  to  recover  damagea 
from  defendant  for  the  killing  of  deceased,  is 
contrary  to  public  policy,  and,  if  the  objection 
is  seasonably  raised,  will  result  in  the  dismissal 
of  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indiotment 
and  Information,  CenL  Dig.  {  488;  Dec.  Dig. 
®=>144.] 

4.  Cbiminai,  Law  «=3279— Pixa  in  Abatb- 

MENT^TlMB  OF  FtLINQ. 

An  objection  to  an  indictment  for  homicide 
because  the  prosecuting  attorney  had  accepted 
employment  by  the  prosecuting  witness  to  re- 
cover damages  for  the  homidde  is  waived,  where 
the  plea  in  abatement  was  not  filed  until  after 
the  first  continuance  had  been  granted  and  Us 
averments  do  not  give  sufficient  reason  for  tne 
delay  or  show  tiiat  it  was  filed  at  the  earliest 
possible  moment. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  643.  644;  Dec.  Dig.  «s> 
279.] 

Error  to  Criminal  Court,  Hoore  Oonnty; 
Ewlng  Davis,  Judge. 

C.  A.  GUI  was  convicted  of  voluntary  man- 
slaughter, and  he  brings  error.    Reversed. 

Parks  ft  Bean,  of  Lynchburg,  and  Geo.  W. 
Sutton,  of  Fayettevllle,  for  plaintiff  In  error. 
W.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen.,  for  tbe 
State. 

FANCHiEB,  J.  Plaintiff  In  error,  herein- 
after called  "defendant,"  was  convicted  of 
voluntary   manslaaghter  for  the  killing  of 


Odle  Baby,  and  glvon  an  ladetemiliiate  aot- 
tence  in  the  itendtsntlary  of  from  two  to  ten 
yeara 

[1]  The  charge  of  tbe  court  on  tlio  nd>)ect 
of  mataal  combat  la  as  follows: 

"When  one  man  invites  another  to  combat 
and  the  other  accepts  the  invitation,  and  ther 
both  willfully  engage  in  a  mutual  combat,  and 
one  of  them  slays  the  other  in  sndi  combat,  he 
cannot  successfully  invoke  the  law  of  self-de- 
fense, but  would  be  gmlty  of  at  least  voluntary 
manslaughter." 

Xbe  Instructloa  in  its  effect,  applied  to  the 
facts,  holds  that  if  one  willingly  mtered 
Into  a  motual  combat  witb  another  wlUMUt 
any  intent  to  do  great  bodily  baxm,  and 
thereupon  bis  adversary  resorted  to  a  deadly 
weaix>n  and  was  about  to  assault  him  there- 
with, he  would  not  have  tbe  right  to  defend 
himself  or  resort  to  such  a  weaptHi  in  Us 
necessary  self-defense.  Such  Is  not  tbe  law. 
Irvine  v.  State,  104  Tenn.  148-150,  56  S.  W. 
846;  Tom  and  Bobert  Smith  v.  State,  105 
Tenn.  317,  60  8.  W.  145;  Daniel  v.  State,  10 
Lea  (78  Tenn.)  262;  Foutch  Case,  95  Tenn. 
711,  84  S.  W.  423,  45  L.  B.  A.  687. 

In  Irvine  v.  State,  supra,  the  rule  Is  rean- 
nonnced  that  the  mere  unlawfulness  of  an  at- 
tack does  not  deprive  tbe  aggressor  of  his 
right  to  slay  tlw  assailed  party  if  this  par- 
ty, in  his  turn,  in  a  manner  disproportion- 
ed  to  the  Character  of  the  assault,  put  in 
jeopardy,  or  on  reasonable  grounds  appeared 
to  do  so,  the  life  of  the  assailant.  A  cbarge 
was  aijproved  that  If  tke  defendants,  or  ei- 
ther of  them,  made  a  simple  assault  upon  the 
deceased,  Intending  little  or  no  violence,  and 
not  of  such  character  or  under  such  circum- 
stances as  to  give  to  tbe  deceased  reason- 
able grounds  to  ai^irebend  death  or  great 
bodily  harm,  and  this  assauK  was  met  by 
tbe  deceased  with  a  counter  deadly  assault 
with  a  deadly  weapon,  the  right  of  self-de- 
fense was  not  lost  to  the  dsfoMlaiita. 

This  principle  Is  also  fnlly  stated  In  tbe 
Foutch  Case,  supra. 

In  the  case  of  Daniel  v.  State,  supra,  the 
charge  was  malicious  shooting.  Tbe  Judge 
charged  tbe  jury  as  follows: 

"It  is  proper  for  the  court  to  say  to  yoo  fur- 
ther that  a  person  cannot  be  allowed  to  pro- 
voke a  difficulty  by  bis  own  improper  eondoet, 
or  join  wiUiagly  and  volontarily  in  a  combat, 
and  then  escape  under  the  plea  of  self-defenic: 
and,  if  done  willingly  and  voluntarily,  it  woald 
make  no  difference  which  in  fact  struck  the  fint 
blow,  as  both  would  be  guilty,  if  both  joined  in 
the  combat  voluntarily  and  mutually." 

Commenting  upon  this  charge,  tbe  court 
said: 

"The  charge  in  this  case  holds,  in  effect,  that 
a  person  who  may,  by  improper  conduct,  pro- 
voke an  assault,  cannot  be  allowed  to  rely  up- 
on the  plea  of  self-defense,  nor  can  he  rely  upon 
such  defense  if  he  willinfrly  engage  in  a  fight, 
even  if  first  assaulted  and  stricken." 

Tbe  court  held  that  there  was  error  In  the 
charge  given  in  these  unqualified  terms. 

[2]  Defendant  Inslsta  that  be  did  not  pro- 
voke a  difficulty,  bat  acted  In  a  lawful  man- 
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uer  In  askjng  deceased  about  a  bayrake,  and 
why  he  had  not  teong^t  It  home;  that  de- 
eeaaed  became  aogry  and  used  vtolent  words, 
saying  that  he  had  not  hart  the  "damned 
rake,"  and  that  he  did  not  aim  to  bring  the 
"damned  rake"  home,  and,  seeing  that  de- 
ceased was  becomlDjf  angry,  defendant  tam- 
ed and  waliied  away  toward  the  front  gate 
of  bis  yard,  saying  as  be  did  so,  "Odle,  you 
will  pay  for  this;"  that  thereupon  deceased 
replied,  "lou  are  a  God  damned  rascal,  wait 
till  I  get  ott  this  wagon  and  we'll  settle  it 
now ;"  that  while  yet  walking  away  defend- 
ant looked  back  over  bis  shoulder,  saying, 
"Get  off,"  and  saw  deceased  getting  over  the 
front  bolster  of  bis  wagon  to  alight ;  that  de- 
ceased Jumped  from  his  wagon  and  reached 
for  two  rocks;  that  defendant  also  reached 
for  two  rodks  at  the  same  time,  and,  recoTer- 
Ing  first,  threw  just  as  deceaased  was  regain- 
ing his  balance  with  his  arm  raised  to  throw, 
striking  deceased  in  the  head,  from  which 
wound  he  died.  Defendant  said  that  he  did 
not  understand  right,  When  deceased  said, 
"Wait  till  I  get  off  this  wagon  and  we'll  set- 
tle it  now,'  that  it  meant  a  flgbt,  and  that 
when  defendant  said,  "Get  off,"  l»e  did  not 
know  there  was  to  be  a  fight,  but  supi>osed 
there  was  to  be  something  of  the  sort.  From 
this,  his  comisel  Insist  that  there  was  no 
mutual  agreement  to  fight  with  rocks,  but 
that  deceased  was  in  all  respects  the  ag- 
gressor. 

On  the  other  Iiand,  tlie  state  insists  that 
defendant  entered  into  a  nratual  combat; 
that,  'When  deceased  proposed  to  settle  It  as 
be  was  getting  off  the  wag(Hi,  defendant  in- 
vited him  to  get  off,  which  meant  a  fight; 
tliat  both  parties  mutually  and  with  one  ac- 
cord went  after  rocks  at  the  same  moment, 
which  evinced  a  mutual  agreement  to  fight 
with  deadly  weapons. 

If  deceased  was  the  aggressor  and  defend- 
ant did  not  intend  to  enter  into  a  mutual 
combat  with  rocks  or  other  deadly  weapons 
when  he  told  deceased  to  get  off,  but  said 
this  as  a  retort  and  while  he  was  retreating, 
and  tlien,  seeing  that  deceased  was  getting  off 
his  wagon  and  obserring  deceased's  effort  to 
readi  for  the  rocks,  defendant  went  down 
wheu  deceased  did  and  grabbed  up  two  rocks 
and  threw  as  deceased  was  in  the  act  of 
throwing,  and  did  this  only  in  order  to  de- 
fend tiimself  from  an  Imminent  and  deadly 
or  dangerous  atisault  from  the  deceased,  or 
what  appeared  to  liim  upon  reasonable 
groands  to  be  su(di  at  the  time,  he  would  not 
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be  deprived  of  his  right  of  self-defense.  The 
Intent  and  purpose  of  defendant  in  mutually 
agreeing  with  deceased  to  settle  the  difficulty, 
if  he  80  agreed,  must  determine  whether  de- 
fendant Is  deprlT«d  of  the  right  of  self-de- 
fense. If  he  meant  to  settle  it  with  rocks  or 
other  dangerous  or  deadly  weapons  and  en- 
gaged in  mutual  combat  with  such  intention, 
he  could  not  successfully  invoke  the  law  of 
self-defense. 

Tbe  charge  of  the  court  Is  unqualified,  and 
the  Jury  was  instructed  that  defendant  can- 
not successfully  invoke  the  law  of  self-de- 
fense if  he  accepted  an  invitadou  or  Invited 
his  adversary  to  combat,  which  was  accepted 
and  they  both  wiUfully  engaged  in  mutual 
combat.  This  charge  deprived  defendant  oi 
his  insistence  before  the  Jury  that  his  In 
vltatlon  to  "get  off,"  and  other  actions,  did 
not  imply  an  agreement  to  engage  In  a  deadly 
or  dangerous  fight  This  was  the  vital  que» 
tlon  in  the  case.  Defendant  is  the  only  living 
eyewitness  to  the  fight,  and  tlie  error  in  the 
charge  was  not  innocuous. 

[3,  4]  There  is  also  an  assignment  of  error 
because  of  the  refusal  of  the  trial  Judge  to 
sustain  a  plea  in  abatement  to  the  indictment 
This  plea,  in  substance,  avers  that  the  As- 
sistant Attorney  General,  who  appeared  be- 
fore the  grand  Jury  at  and  before  the  time 
the  indictment  was  found  and  prepared  and 
submitted  the  indictment,  was  in  the  employ 
of  the  prosecutor  in  a  damage  suit  brought 
against  the  defendant  herein  for  the  unlawful 
killing  of  deceased,  and  was  to  receive  a 
contingent  fee  in  that  case.  This,  if  true,  is 
against  public  policy.  The  Attorney  General 
and  his  assistant  are  ofllcers  of  the  state.  If 
either  aece|)tB  a  fee  from  a  private  individual 
In  any  matter  about  which  he  la  to  act  offi- 
cially, he  is  guiltj'  of  the  most  reprehensible 
conduct.  The  indictment  would  be  dismissed 
it  the  plea  had  been  seasonably  interposed 
and  sustained  by  the  proof.  However,  it 
was  waived  because  defendant  allowed  one 
continuance  to  pass  and  only  filed  his  plea  at 
the  next  term,  when  the  case  was  called  for 
trial,  without  giving  sufficient  reason  for  the 
delay.  He  averred  he  had  discovered  the 
facts  since  the  last  term.  It  must  appear 
from  the  averments  of  the  plea  in  abatement 
that  it  was  filed  at  the  earliest  poeslble  mo- 
ment Chairs  v.  State,  124  Tenn.  644,  139  S. 
W.  7U. 

For  the  error  in  the  charge,  the  Jud;;ment 
Is  reversed,  and  the  case  is  remanded  for  a 
new  trial. 


Digitized  by 


Google 


866 


184  SOUTHWBSTBBN  BBPOBTEB 


<Ky. 


SCOTT  v.  SPUKR.  * 

(Court  of  Appeals  of  Kentucky.    April  21, 
1916.) 

1.  Refokmation  of  Instbduents  «=>45@— 
Omission  or  Insebtiom  bt  Mistake— dk- 

OBEE    OF  PbOOF. 

To  justify  reformation  of  a  written  contract 
for  an  omission  or  insertion  by  mistake,  the 
evidence  must  be  clear,  convincing,  and  satisfac- 
tory. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {i  158,  184-188,  190; 
Dec.  Dig.  <&=»45(2).] 

2.  RBFOBUATIOIT    of    iNSTBtJMENTS    *=!>45(2)— 

Omission  or  Insebtion  bt  Mistake— Sup- 

FiciENCT  OF  Evidence. 

Whether  evidence  of  an  omission  from  or 
insertion  in  a  written  contract  by  mistake  is 
each  as  to  justify  reformation  depends  on  the 
character  of  the  testimony,  the  coherency  of 
the  entire  case,  and  the  documents,  drcnm- 
stances,  and  facts  proven. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Inatmments,  Cent.  Dig.  i|  158,  184-188^ 
190;   Dec.  Dig.  «=>45(2).] 

5.  Rbfobmation  of  Instbdments  ®=>45(9)— 
I/KASE  —  Omission  —  SuFnciENCX  of  Evi- 
dence, 

In  an  action  to  reform  a  lease  of  a  farm 
tor  omission  of  a  stipulation  as  to  Its  cultiva- 
tion, evidence  held  sufficient  to  justify  judgment 
for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {  170;    Dec.   Dig. 
«=»45(9).] 
4.  Evidence  <8=s>397(1)— Pabol  Evidence  Af- 

FE0TIN8  WRinNQ— FbABD  AND  MISTAKE. 

Parol  evidence  is  not  admissible  to  vary  or 
contradict  the  express  terma  of  a  written  instru- 
ment unless  its  execution  was  procured  by  fraud 
or  mistake. 

[Ed.  Note. — For  other  cases,  see  Evidence 
Cent.  Dig.  §§  1756,  1763-1765;  Dec.  Dig.  «= 
897(1).] 

6.  Refobkation    of    Insiscmentb   4s»16  — 

POWEB  OF   EQUTTT. 

A  court  of  equity  has  power,  on  satisfac- 
tory parol  evidence,  to  reform  a  written  instru- 
ment, from  which  a  stipulation  has  been  omit- 
ted by  mistake  or  fraud,  to  make  it  conform  to 
the  real  terms  of  the  contract  "between  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  «5 ;  Dec.  Dig.  €=» 
16.] 

6.  Rbfobmation  of  Instbuments  «=»47 — Spe- 
cific Pebfobmance  —  Rbfobmed  Contbact. 

A  court  of  equity  having  power  to  reform 
a  written  contract  which  fails  by  mistake  or 
fraud  to  conform  to  the  real  contract  between 
the  parties  can  enforce  specific  performance 
thereof. 

[Ed.  Note.— For  other  cases,  see  Reformati<» 
of  Instruments,  Cent  Dig.  {§  195-198;  Dea 
Dig.  <3=>47.] 

7.  Refobmation  of  Instbuments  €=320  — 
Omission  by  Mistake— Mutualitt-Pbattd- 
ulent  and  Inequitable  Conduct. 

The  owner  of  a  farm  whose  son  negotiated 
its  lease,  the  lessee  presenting  to  such  son,  who 
was  under  pressure  of  business  and  anxious  to 
get  away,  a  writing  for  his  signature  which 
omitted  a  stipulation  as  to  how  the  farm  should 
be  cultivated,  could  have  reformation  of  the 
instrument  in  equity  to  embody  the  stipulation, 
for  the  requirement  that  the  mistake  in  an  in- 
strument must  be  mutual  in  order  that  reforma- 
tion may  he  had  in  equity  has  no  application  to 
a  case  where  there  is  mistake  on  one  side  andi 


fraudolent  or  inequitable  conduct  on  flie  other, 
causing  omission  of  a  stipulation  agreed  to  and 
intended  to  be  embraced  in  the  instrument,  or 
insertion  of  a  stipulation  not  agreed  to. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instrumente,  Cent  Dig.  U  79,  80;  Dec.  Dig. 
«=5»20.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Rath  W.  Spurr  against  D.  G 
Scott  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  C.  G.  Hobbs,  of  Lexington,  for  appel- 
lant. S.  8.  Yautis,  of  Lexington,  for  appel- 
lee. 

HURT,  J.  This  Is  an  action  In  eqttity  in- 
stituted in  the  Fayette  circuit  court  by  ap- 
pellee, Ruth  W.  Spurr,  against  the  appellant, 
D.  C.  Scott,  for  the  purpose  of  reforming  the 
written  evidence  of  a  contract  which  had 
been  entered  into  by  them,  by  whi<di  appellee 
had  rented  to  appellant  a  farm  of  about  260 
acres  of  land  which  was  situated  In  Fayette 
county,  for  a  term  whldi  began  March  1, 
1914,  and  ended  March  1,  1915.  TbB  con- 
tract was  made  and  the  writing  signed  by 
the  appellee  on  the  Ist  day  of  August,  1913. 
The  appellee  claimed  that  it  was  agreed  upon 
between  them  to  the  effect  that  the  farm 
should  be  cultivated  and  used  by  the  appel- 
lant as  follows:  Twenty  acres  to  be  cnlU- 
vated  in  oats ;  55  acres  which  had  been  culti- 
vated in  com  to  be  cultivated  by  the  appel- 
lant in  wheat ;  and  20  acres  to  be  cultivated 
in  cow  peas  and  millet — and  that  the  temain- 
Ing  portion  of  the  farm  should  be  used  for 
grazing  purposes  alone,  and  that  these  stipu- 
lations as  to  the  manner  of  its  cultivation 
were  omitted  from  the  writing  which  was  en- 
tered into  by  oversight  and  mistalce,  and  ask- 
ed that  the  writing  be  reformed  and  these 
stipulations  be  embraced  in  it  The  appel- 
lant Interposed  a  general  demurrer  to  the 
petition,  whi<^  t>eing  overruled,  he  answered. 
The  answer  was  simply  a  traverse  of  the 
averments  of  the  petitimi,  and  with  the  fur- 
ther averment  that  the  writing  embraced  the 
contract  entered  into,  and  that  it  provided 
that  the  farm  was  leased  for  general  f&rming 
purposes,  and  that  he  had  go  used  the  farm. 
The  affirmative  averments  of  the  answer 
were  controverted  by  reply. 

The  depositions  of  a  number  of  witnesses 
were  takoi,  and  upon  8iA>mi88lon  of  the  case 
the  court  adjudged  that  the  appellee  was  en- 
titled to  the  rell^  sought,  and  that  the  writ- 
ing whldi  evidenced  the  contract  should  be 
reformed  as  prayed  for,  and  from  tliis  Judg- 
ment the  appellant  has  appealed  to  this  court. 

The  evidence  showed  that  am>ellee  was  an 
aged  lady,  and  resided  several  miles  from 
the  leased  farm,  adjoining  to  which  the  ap- 
pellant resided.  The  contract  between  ap- 
pellant and  appellee  was  not  negotiated  by 
appellee  in  person,  but  in  the  transaction  she 
was  represented  by  her  son,  who  had  author- 
ity to  make  the  contract  for  her  as  her  agent. 
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The  tenns  of  the  contract  were  agreed  upon 
between  appellant  and  the  son  of  appellee 
late  in  the  afternoon  of  August  1,  1013.  One 
of  the  terms  of  the  lease  was  that  appellant 
should  pay  for  the  use  of  the  farm  during  the 
period  of  the  lease  the  sum  of  $1,000,  one- 
half  of  whkdi  should  be  paid  upon  the  day  of 
the  making  of  the  contract,  and  the  remain- 
der at  the  end  at  the  period  of  the  lease. 
The  son  of  appellee  was  a  candidate  at  an 
election  which  was  to  be  held  on  the  follow- 
ing day,  and  had  an  appointment  to  meet 
a  number  of  his  friends  on  that  evening.  The 
appellant  proceeded  from  the  place  of  mak- 
ing the  contract  to  secure  the  money  with 
wUich  to  mak£  the  cash  payment,  and  be- 
fore returning  secured  the  services  of  a  law- 
yer and  caused  him  to  reduce  a  part  of  the 
tenns  of  the  contract  to  writing.  The  writ- 
ing embraced  all  the  terms  of  the  contract, 
except  the  stipulations  in  regard  to  the  quan- 
tity of  the  lands  which  were  to  be  cultivated 
and  the  character  of  the  crops  to  be  grown. 
At  tbe  place  in  the  written  lease  In  which  the 
omitted  stipulations  should  have  been  in- 
serted there  were  several  lines  left  blank. 
When  aiH>enant  returned  to  the  room  of  ap- 
pellee's son  with  the  money  to  be  paid,  he 
requested  him  to  subscribe  the  appellee's 
name  to  the  writing,  which  the  son  lUd  after 
a  ];>artlal  ezaminatioa  of  the  paper,  and,  be- 
ing harried  to  meet  his  friends  who  were 
managing  bis  candidacy  for  him,  he  subscrib- 
ed appellee's  name,  received  the  money,  and 
delivered  the  writing  back  to  appellant,  who 
promised  to  send  him  a  copy  of  It,  but  never 
did  so.  The  appellee  did  not  learn  that  the 
contract  was  attempted  to  be  put  into  writing 
until  In  the  month  of  July  of  the  following 
year.  When  she  learned  that  the  contract 
between  appellant  and  her  son  had  been  put 
into  writing,  she  endeavored  to  see  the  writ- 
ing or  to  secure  a  copy  of  it,  but  failed  to  do 
so  until  tbe  22d  day  of  September,  1914. 
After  taking  possession  of  the  farm,  appel- 
lant proceeded  to  put  into  cultlvati(«  in 
wheat  and  oats  the  portion  of  It  which,  ac- 
cording to  the  appellee,  he  was  to  cultivate 
under  his  contract,  and  also  put  into  culti- 
vation 8  or  10  acres  of  It  in  tobacco,  and  90 
to  100  acres  in  com,  and  some  other  portion 
ot  It  bx  other  crops.  Tbe  evidence  conduces 
to  show  that,  when  cultivated  as  appellant 
cultivated  it,  the  reasonable  rental  of  the 
farm  should  have  been  about  $2,000,  instead 
of  $1,000.  According  to  the  terms  of  the 
lease  as  written,  tbe  appellant  could  use  any 
or  aU  of  the  farm  for  general  farming  pur- 
poses, and  was  at  liberty  to  cultivate  any 
part  or  all  of  It  in  any  kind  of  cr<H>8  which 
he  desired. 

Tbe  appellant  insists  that  the  court  below 
was  in  error  when  it  adjudged  that  the  terms 
of  the  contract  which  provided  that  appel- 
lant should  cultivate  55  acres  of  the  farm  in 
wlieat,  20  acres  in  oats,  and  20  acres  In  peas 
and  millet,  and  the  remainder  of  the  farm 
warn  to  be  used  only  for  gnudng  purposes, 


constituted  a  part  of  the  agreement  and  were 
omitted  from  the  writing  signed  by  the  agent 
of  appellee  by  oversight  and  mistake,  and 
insists  that  the  evidence  did  not  justify  the 
court  in  arriving  at  such  a  conclusion. 

[1-3]  The  rule  in  such  cases  which  requires 
that  the  evidence,  before  Justifying  a  refor- 
mation of  a  written  memorial  of  a  contract, 
because  something  has  been  omitted  or  some- 
thing Inserted  in  it  by  mistake,  must  be  clear, 
convincing,  and  satisfactory.  Is  a  well-estab- 
lished doctrine  la  equity.  Crabtree  v.  Sisk, 
99  8.  W.  268.  30  Ky.  Law  Hep.  572 ;  French 
V.  Asher  Lumber  Co.,  41  S.  W.  261,  40  S. 
W.  701,  20  Ky.  Iaw  Rep.  380 ;  McMee  v.  Hen- 
ry, 163  Ky.  732, 174  S.  W,  746.  As  to  wheth- 
er the  evidence  is  such  as  the  above  rule  de- 
mands before  relief  is  granted  depends  up- 
on the  character  of  the  testimony,  the  co- 
herency of  the  entire  case,  and  the  docu- 
ments, circumstances,  and  facts  which  ace 
proven.  Without  undertaking  to  set  out  the 
evidence  which  was  before  the  chancellor  be- 
low, but  considering  the  character  of  the  tes- 
timony, and  all  the  facts  and  drcumstances 
proven,  we  conclude  that  the  chancellor  did 
not  err  in  the  conclusion  at  which  he  arrived 
as  to  what  were  the  actual  facts  of  the 
case. 

[4]  The  appellant  seriously  Insists  that  pa- 
rol evidence  cannot  be  admitted  to  explain, 
add  to,  or  vary  the  terms  of  a  written  instru- 
ment, and  therefore  that  all  of  the  evidence 
heard  by  the  court  below  was  inadmissible. 
That  parol  evidence  Is  not  admissible  to  vary 
or  contradict  the  express  terms  of  a  written 
Instrument  in  the  absence  Of  a  plea  of  fraud 
or  mistake  there  is  no  doubt,  but  such  evi- 
dence has  always  been  held  to  be  admissible 
to  Impeach  a  written  instrument  where  its 
execution  has  been  procured  by  fraud  or  by 
mistake.  Really  there  is  no  other  way  of 
proving  a  mistake  In  a  written  instrument, 
except  by  parol  evidence.  The  parol  evidence 
Is  not  admitted  to  contradict  the  face  of  the 
Instrument,  but  to  prove  that  there  Is  a  mis- 
take in  It 

[II  The  contention  that  a  court  of  equity 
has  not  power  to  reform  a  written  Instru- 
ment 80  as  to  make  it  conform  to  the  real 
terms  of  the  contract  between  the  parties  Is 
likewise  untenable.  It  is  elementary  that  a 
court  has  no  authority  to  make  a  contract 
for  parties,  but  can  only  enforce  satii  con- 
tracts as  they  have  themselves  made.  The 
written  Instrument  is,  however,  not  the  con- 
tract between  the  parties,  but  It  Is  simply 
tbe  memorial  and  convenient  evidence  of  It. 
The  (Contract  is  the  terms  and  stipnlatlcms 
which  have  been  agreed  upon,  and,  If  the 
writing  does  not  contain  all  the  terms  and 
stipolatlODs,  or  If  stipulations  are'  embraced 
in  It  to  which  the  parties  have  not  agreed, 
the  writing  does  not  contain  the  contract 
It  would  be  manifestly  unjust  and  inequita- 
ble to  enforce  the  terms  of  a  writing  to 
which  a  party  has  never  agreed,  and  to 
which  his  signature  has  been  secured  by  a 
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mistake.  When  a  court  of  equity  reforms  a 
written  Instrument,  It  merely  puts  Into  It 
the  real  contract  which  the  parties  have 
made  theretofore,  and  which  was  attempted 
to  be  included  In  It  when  It  was  executed, 
but  there  was  a  failure  to  do  so  becanse  of 
fraud  or  mistake. 

[6]  It  has  become  a  doctrine  too  well  es- 
tablished to  be  now  called  in  question  that 
when,  by  mistake  or  fraud,  the  written 
memorial  does  not  conform  to  the  real  con- 
tract of  the  parties,  a  court  of  equity  can 
reform  the  written  memorial  upon  satisfac- 
tory parol  evidence,  and  then  may  enforce  a 
qjedflc  performance  of  It  if  desired,  accord- 
ing to  the  real  terms  of  the  real  contract 
existing  between  the  partlea  McMee  v.  Hen- 
ry, 163  Ky.  732.  174  S.  W.  746;  Bronston's 
Adm'r  t.  BronstV>n's  Heirs,  141  Ky.  640,  133 
S.  W.  584;  Worley  v.  Tuggle,  4  Bush,  168; 
£i0gan  V.  Langan,  145  Ky.  601,  140  S.  W. 
1031;  Gregory  v.  COpeland,  107  S.  W.  768, 
32  Ky.  Law  Rep.  1153 ;  Merchants'  &  Farm- 
ers' Bank  v.  Oeland,  77  S.  W.  176,  719,  25 
Ky.  Lew  Eep.  1169;  Mercer  v.  Hickman 
Ebbert  Co.,  105  S.  W.  441,  32  Ky.  Law  Rep. 
230;  Mattlngly  v.  Speak,  4  Bush,  316;  May 
v.  May,  96  S.  W.  840,  29  Ky.  Law  Rep.  1033 ; 
Pickett  V,  Taylor,  96  S.  W,  1111,  29  Ky.  Law 
Rep.  1219;  Scales  v.  Ashbrook,  1  Mete 
358;  Athey  v.  McHenry,  6  B.  Mon.  59; 
Thomas  v.  McCormack,  9  Dana,  108;  Ander- 
son V.  Bacon,  1  A.  K.  Marsh.  48;  Dean  v. 
Hall,  105  S.  W,  98,  31  Ky.  Law  Rep,  1306; 
Thomas  v.  Conrad,  114  Ky.  841,  71  S.  W. 
903,  24  Ky.  Law  Rep.  1630;  Id.,  114  Ky. 
841,  74  S.  W.  1084,  25  Ky.  Law  Rep.  169; 
Ky.  Citizens'  Bldg.  Association  v.  Lawrence, 
106  Ky.  88,  49  S.  W.  1059,  20  Ky.  Law  Rep. 
1700;  Inskoe  t.  Proctor,  6  T.  B.  Mon.  311; 
Nutall  V.  Nntall,  82  S.  W.  377,  26  Ky.  Law 
Rep.  671 ;  Wood  t.  Porter,  4  Ky.  Law  Rep. 
361. 

[7]  A  mistake  which  is  matual  is  not  the 
only  mistake  which  will  authorize  the  ref- 
ormation of  a  written  Instrument,  as  is  in- 
sisted  for  appellant  Where  a  written,  in- 
strument does  not  embrace  terms  of  the  con- 
tract which  are  omitted  from  the  instrument 
by  the  mistake  of  one  of  the  parties  only, 
and  the  other  party  Is  free  fi'om  fraud  or 
Inequitable  conduct,  the  Instrument  cannot 
be  reformed  so  as  to  omit  or  embrace  other 
terms,  because  to  do  so  Would  be  to  make 
a  contract  for  the  parties  which  they  have 
never  made;  but  a  written  instrument  may 
be  reformed  where  the  grounds  for  It  Is  a 
mistake  upon  one  side  and  fraud  or  Inequita- 
ble conduct  upon  the  other  side  by  which 
there  has  been  omitted  from  the  instrument 
a  stipulation  which  the  parties  have  agreed 
to  and  intended  to  be  embraced  in  the  instru- 
ment, or  where  a  stipulation  not  agreed  to 
by  by  the  parties  has  been  inserted  in  the 
Instmment.  The  reformation  was  to  be 
made  so  that  the  instrument  may  embrace 


the  actual  contract  made  between  the  par- 
ties. If  one  party  Is  laboring  nndei  a  mis- 
take, and  the  other  party  knows  ot  savb 
mistake  at  the  time  and  conceals  It,  tills 
conduct  of  the  latter  party  is  onconscioii- 
able,  and  equity  win  give  relief,  or,  if  the 
failure  to  correct  a  written  Instrument  would 
be  to  allow  a  fraud  to  be  j>erpetrated  upon 
the  other  party,  equity  will  grant  the  relief. 

Criticism  Is  made  of  the  petition,  in  the 
case  at  bar,  and,  while  the  avwments  in  re- 
gard to  the  mistake  upon  one  side  and  in- 
equitable conduct  upon  the  other  which  are 
relied  upon  for  the  reformation  of  the  in- 
strument, and  which  are  ne<;essary  to  state 
a  good  cause  of  action,  are  not  aptly  stated, 
but,  considering  all  the  averments  of  the  pe- 
tition when  taken  together.  It  appears  to  be 
sufficient  to  support  the  actiwu 

The  judgment  is  affirmed. 


SWANN  T.  CfOMMONWBALTH. 

(Court  of  Appeals  of  Kentucky.     April  20^ 

1.  OBnaitAi,  Law  «=>400(6)  —  Etidsncb  — 
Best  and  Secomdabt  —  Incorposatiok — 
Paboi,  Peoof. 

Proof  of  incorporation  may  be  made  by 
parol  evidence. 

[EM.  Note.— BVw  other  eases,  see  Criminal 
Law,  Cent  Dig.  ff  879-886;  Dec  Dig.  «=> 
400(6).] 

2.  Cbiminai.   Law   «s>304(9)— Judiciai.   Nc 

TICE. 

The  courts  will  take  judicial  notice  of  an 
act  of  the  Legislature  incorporating  a  fraternal 
order. 

[Bid.  Note.— For  .other  cases,  see  Orimiaal 
Law.  Cent  Dig.  U  706,  2991)^ ;  Dec.  Dig.  «=> 
304(9).] 

3.  Embezzlement  ^=»11(1)— Pbosbcittion  — 
Evidence. 

Where  the  treasurer  of  a  firatemal  order 
was  not  authorized  to  disburse  any  of  its  money, 
but  only  to  deposit  same  upon  collection,  no  set- 
tlement is  necessary  before  he  can  be  coovicted 
of  embeszlement;  it  appearing  that  he  did  not 
deposit  all  funds  collected. 

[Ed.  Note.— For  other  eases,  see  Embezzle- 
ment, Cent  Dig.  §  9;   Dec  Dig.  <S=>lia).] 

4.  Cbiminal  Law  «s»741(1)  —  Tbiai.  —  Ih- 

stkuctions. 

Where  there  was  much  evidence  tending  to 
show  accused  was  guilty  of  the  crime  Aargti, 
fais  motion  for  peremptory  instruction  is  projwr- 
]y  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1705, 1715, 1728;  Dec.  Dig. 
<8=>'/41(1).] 

5.  Embezzlement  «=»48(4)— Pbosecutios  — 
Instbuotion. 

In  a  prosecution  for  embesalement,  where 
accused  denied  any  intent  to  embezxle  and  con- 
tended that  be  had  at  all  times  been  read;  to 
make  settlement  with  the  order  of  which  he  vras 
treasurer,  although  he  did  not  deposit  moneys 
collected  as  reqtiii«d,  and  evidence  of  the  at- 
tempts of  the  order  to  obtain  a  settlemoit  w«i 
received  to  show  felonious  intent,  an  instroc- 
tion  that,  if  accused  did  convert  to  his  own  u'* 
money  of  the  order,  with  intent  to  permanpntlr 
deprive  the  order,  he  was  guttty  of  nnb^xile- 
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ment,  ragardlna  of  wbether  he  snbseqnently  Of- 
fered to  make  •  settleiMat,  wu  proper  under 
the  evidence. 

(Bd.  Note.— For  other  caBoa,  see  Embezzle- 
ment, Cent,  Dig.  {  73 ;   Dec.  Dig.  <8=>48(4).] 

Appeal  from  Circuit  Court,  Marlon  County. 
EA.  Swann  was  coQTlcted  of  emt>ezzleiiient, 
and  be  aiveals.    Afflrmed. 

Ben  Spalding,  of  Lebanon,  for  appellant 
H.  If.  Logan,  Atty.  Gen.,  and  Overton  S. 
Hogan,  Asst.  Atty.  Gen.,  for  the  Common- 
wealtb. 

CLARKBt  J.  Appellant  was  indicted,  tried, 
and  convicted  under  section  1202  of  the  Ken- 
tucky Statutes  of  embezzling  money,  the  prop- 
erty of  Lodge  Xo.  63  of  tbe  "United  Brothers 
of  Friendship  and  Sisters  of  tbe  Mysterious 
Ten  for  the  State  of  Kentucky  and  its  Juris- 
diction," a  Kentucky  corporation,  of  which  ap- 
pellant was  the  treasarer. 

Appellant  insists  that  the  commonwealtii 
faUed  to  prove  that  the  society,  whose  prop- 
erty the  embezzled  funds  were,  was  a  cor- 
poration; and  that,  as  it  was  necessary  for 
this  fact  to  have  been  proven,  it  was  error 
in  the  trial  court  to  refuse  the  peremptory 
instruction  asked  for  by  aniellant 

[1, 2 J  This  contention  upon  the  part  of  ap- 
pellant is  based  upon  the  assumption  that 
the  fact  of  incorporation  could  not  be  proven 
in  any  way  other  than  by  record  evidence, 
but  this  is  not  the  rule.  In  Morris  ▼.  Com- 
monwealth, 129  Ky.  294,  111  S.  W.  714,  33 
Ky.  liaw  Rep.  831,  it  was  held  by  this  court 
that  the  fhct  of  incorporation  can  be  proven 
by  parol  evidence,  and  authorities  are  ctted 
therein  fDUy  supporting  this  rule.  In  the 
instant  case,  counsel  for  appellant  on  cross- 
eramlnatlon  asked  the  commonwealth's  wit- 
ness Walter  Boberts  the  following  question: 
"Now  yon  say  your  institution  Is  incorporat- 
ed?" To  which  witness  replied,  "Tes,  sir." 
This  alone,  if  there  had  been  no  other  evi- 
dence apon  the  question,  was  sufficient  proof 
of  the  fact  of  tncorporatton.  Moreover,  this 
society  was  incorjwrated  In  1868  by  act  of 
the  Legislature  of  which  Judicial  notice  wlU 
be  taken.  Ll  &  N.  R.  Co.  y.  Commonwealth, 
154  Ky.  294,  187  S.  W.  369. 

[3]  Appellant  next  Insists  that  there  was 
no  evidence  diowlng  that  he  had  misappro- 
priated any  of  the  funds  of  said  society ;  but 
we  are  unable  to  understand  how,  upon  this 
record,  such  an  assertion  could  have  been 
made.  The  uncontradicted  evidence  shows 
that  as  treasurer  it  was  appellant's  duty  to 
take  cliarge  of  the  receipts  of  the  society  at 
eecb  meeting  and  deposit  same  in  a  certain 
hank  to  the  credit  of  the  society,  from  which 
they  conld  be  withdrawn  only  upon  check 
of  tbe  society  executed  by  the  president  and 
secretary.  Appellant  had  no  power  to  pay 
out  or  withdraw  said  funds  ttova  said  bank 
In  tbe  absence  of  such  authority,  which  was 
not  given;  and  his  duty  as  treasurer  with 
reference  to  the  funds  committed  to  his  care. 


as  Edbown  by  the  t)lt>af,'caiulisted  solely  in  tak- 
ing charge  thereof  from  the  time  of  their 
receipt  until  they  could  b*  deposited  to  the 
credit  of  the  society  In  the  bank. 

Appellant  was  tresfiurer  from  January  1 
untU  October  13,  1914.  during  which  tUue 
sums  were  turned  over  to  him  as  treasurer 
aggregating  ^61.70,  and  during  which  time 
he  deposited  in  the  bank  sums  totaling  only 
$300.39,  showtag  that  he  had  failed  to  deposit 
in  the  bask,  and  appropriated  to  Ills  own  use, 
tbe  sum  of  9161.40,  the  property  of  the  so- 
ciety. It  is  shown  that  on  January  14,  1914, 
at  probably  the  first  meeting  of  tbe  society 
aftec  awellant's  election  as  treasurer,  there^ 
was  turned  over  to  him  for  deposit  tbe  sunn 
of  $40.15,  of  which  sum  be  deposited  in  the 
bank  to  the  credit  of  tbe  society  only  $30.15, 
and  that  at  nearly  every  meeting  thereafter 
the  sum  deposited  in  the  bank  was  less  than 
the  amount  collected  and  turned  over  to  ap- 
pellant Counsel  for  appellant  insists  that 
this  does  not  show  that  appellant  had  mis- 
appropriated any  of  the  funds;  that  that 
fact  could  not  be  made  to  appear  until  after 
a  settlement  was  had.  This  contention  is 
entirely  without  merit  No  settiement  was 
necessary  or  required  under  the  proof  here. 
Appellant  had  no  authority  to  pay  out  or  dis- 
pose of  a  single  cent  of  the  funds  intrusted 
to  his  care ;  his  only  duty  in  reference  there- 
to being  to  take  charge  of  same  at  the  so- 
ciety's meeting  and  convey  them  safely  wltti- 
In  24  hours  thereafter  to  the  bank,  the  des- 
ignated depository  of  the  society. 

[4]  These  ass  the  only  objections  pointed 
out  by  counsel  for  appellant  to  the  sufficien- 
cy of  the  evidence,  and  It  Is  apparent  that 
the  court  did  not  err  in  overruling  appel- 
lant's motion  for  a  peremptory  instruction, 
ajB  there  was  much  evidence  tending  to 
show  that  aM>eUant  was  guilty  of  the  crime 
charged.  Gordon  t.  Commonwealth,  136  Ky. 
508,  124  S.  W.  806. 

[5]  The  only  other  ground  relied  upon  by 
appellant  for  reversal  Is  that  the  court  erred 
In  giving  tile  toUowlng  instruction  to  the 
Jury: 

"(3)  If  you  bdiere  from  the  evideDce  beyon<> 
a  reasonable  doubt  that  the  defendant  did  in 
fact  oonvM't  to  bis  own  use  tite  money  of  the 
said  l<idge  with  the  intention  to  permanenU> 
deprive  the  said  lodge  of  its  property  therein  as 
fuUy  set  out  in  instruction  No.  1,  then  it  is  im- 
material whether  or  not  he  afterwards  offered 
or  attempted  to  make  settiement  thereof." 

We  do  sot  think  that  tbe  giving  of  this 
Instruction  under  the  evidence  was  error. 
Appellant  practically  admitted  in  his  testi- 
mony, as  the  proof  diows  he  had  admitted  to 
the  trustees  of  the  society,  that  there  was  a 
shortage  in  his  accounts.  He,  however,  con- 
tended that  he  had  at  all  times  been  willing 
to  make  good  this  shortage,  but  that  he  had 
not  been  afforded  a  reasonable  opportunity 
to  do  so.  Considerable  evidoice  with  refer- 
ence to  the  efforts  of  the  officers  of  the  so- 
ciety to  get  appellant  to  make  satisfactory 
settlement  of  his  shortage  before  the  ihdlct- 
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ment  was  retnmed  and  of  his  atatementa  In 
reference  thereto  was  Introduced.  All  of 
this  evidence  was  material  and  competent 
only  npon  the  question  of  intent,  and  the  In- 
struction of  the  court  objected  to,  In  effect, 
<xily  excluded  from  the  jury  the  considera- 
tion of  that  testimony  as  an  avoidance  or 
bar.  There  can  be  no  question  bat  that 
said  instruction  properly  states  the  law,  and 
without  It  the  evidence  heard  by  the  Jury 
with  reference  to  the  attempted  settlement 
might  have  been  confusing,  in  view  of  which 
the  giving  of  the  instruction  by  the  court,  it 
seems  to  us,  was  proper  and  necessary ;  but, 
however  that  may  be,  appellant  certainly 
was  not  prejudiced  in  any  way  thereby,  for, 
if  the  fraudulent  conversion  had  been  com- 
pleted, restitution  would  not  have  avoided  Its 
effect,  and  certainly  the  mere  offer  to  restore 
could  not  have  done  so.    15  Cyc.  507. 

No  substantial  error  having  been  pointed 
out  or  discovered  in  the  trial  of  appellant, 
the  Judgment  is  affirmed. 


HBNBX  V.  COMMONWEALTH. 

<Court  of  Appeals  of  Kentucky.    April  19, 
1916.) 

1.  Indictment  and  Infobicatior  «=»30— Ac- 

CUSATOBT  PABT— VARIAnOB  IN  BODT  OT  IN- 
DICTMENT. 

No  discrepancy  between  the  accusatory  part 
and  the  body  of  an  indictment  wiU  be  fatid  to 
the  sufficiency  of  the  indictment  unless  the  dis- 
crepancy be  of  such  a  substantial  and  material 
character  as  to  be  misleading. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  120;  Dec.  Dig. 
«=30.) 

2.  Indictmknt  and   Infobmation   €=»147  — 
Demurbeb — Gkounds. 

Under  Ky.  St  {  1164,  punishing  shopbreak- 
ing, an  indictment  in  which  the  allegation  of 
felonious  taking  is  insufficient  is  not  demur- 
rable; the  gravamen  of  the  oifense  being  the 
felonious  breaking  with  intent  to  steal 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {(  490-494;  Dec. 
Dig.  .S=»147.] 

3.  BuBGiABT  «=»25— Indictment— SuFFicncN- 
CT— Bbbakino  and  Bntby. 

Under  Ky.  St  §  1164,  panisUng  shopbreak- 
ing, an  indictment  not  alleging  an  entry  by  de- 
fendant is  sufficient ;  the  statute  requiring  only 
felonious  breaking  with  intent  to  steal. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  H  48-60;  Dec.  Dig.  <8=>26.] 

4.  Cbiminai.  liAW  <S=>1090(14),   1122(5)— Ap- 

PBALf—BlIi    or   BXCEPTIONS— INSTBUCTIONS. 

Where  there  is  no  bill  of  exceptions  and 
DO  order  making  the  instructions  a  part  of  the 
record,  they  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2818,  2943,  3204 ;  Dec.  Dig. 
Dig.  «=>1090(14),  1122(5).] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Frank  Henry  was  convicted  of  crime,  and 
appeals.    Affirmed 


DoUn  Moea,  of  Fcankfort,  for  aroeli<u>t. 
M.  M.  Logan,  Atty.  Oen.,  O.  S.  Hogan,  Aast 
Atty.  Gen.,  Wiley  a  Marshall,  of  Frankfort, 
and  Victor  A.  Bradley,  of  Georgetown,  for 
the  Oonunonwealth. 

OLAY,  G.  Frank  Henry  was  convicted  of 
housebreaking,  and  his  punishment  fixed  at 
confinement  in  the  penitentiary  for  not  less 
than  two  years  nor  more  than  two  years  and 
one  day.  He  appeals.  Appellant  cballenges 
the  sufficiency  of  the  indictment,  whldi  is  as 
follows: 

"The  grand  Jury  of  the  county  of  Franklin, 
in  the  name  and  by  the  authority  of  the  com- 
monwealth of  Kentucky,  accuse  Frank  Henry 
of  the  crime  of  housebreaking,  committed  as 
follows:  The  said  Frank  Henry,  in  the  said 
county  of  Franklin,  on  the  10th  day  of  Septem- 
ber, A.  D.  1916,  and  within  12  months  before 
the  finding  of  this  indictment,  did  unlawfully 
and  feloniously,  and  with  intent  to  steal  there- 
from, break  that  certain  shop  in  county  of 
FrankUn,  belonging  to  the  Gonrge  T.  Sugg 
Company,  a  cori>orati<n>,  and  did  take  and  steal 
therefrom  certain  brass  values  and  fittings, 
property  of  said  company,  with  the  fraudulent 
intent  then  and  there  to  convert  the  same  to  his 
own  use  and  to  permanently  deprive  the  owner 
of  its  property  therein,  against  the  peace  and 
dignity  of  the  commonwealth  of  Kentucky." 

[1]  It  is  first  Insisted  that  the  indictment 
Is  defective  because  it  charges  two  offenses, 
that  of  housebreaking  under  section  1162  of 
the  Kentucky  Statutes,  and  that  of  ahop- 
bieaklng  under  section  1164  of  the  Kentucky- 
Statutes.  In  the  case  of  Overstreet  r.  Cow- 
monwealth,  147  Ky.  471,  144  S.  W.  751.  we 
had  occasion  to  consider  a  similar  question. 
There  the  offense  charged  in  the  accusatory 
part  of  the  indictment  was  arson,  while  the 
facts  set  out  in  the  descriptive  part  of  the 
indictment  showed  that  the  defendant  had 
committed  the  ottense  of  housebumlag.  In 
holding  the  indictment  good  on  demurrer  the 
court  laid  down  the  rule  that  no  discrepancy 
between  the  accusatory  part  of  an  indictment 
and  the  body  of  the  indictment  will  be  fatal 
to  the  sufficiency  of  the  indictment,  unless 
the  discrepancy  be  of  such  a  substantial  and 
material  character  as  to  be  misleading.  We 
see  no  reason  why  the  same  rule  should  not 
apply  to  the  facts  of  this  case.  While  the  ac- 
cusatory iMirt  of  the  indictment  does  charge 
the  offense  of  housebreaking,  the  body  of  the 
Indictment  contains  a  statement  of  the  acts 
constituting  the  offense  of  shopbreaking  in 
language  sufficiently  clear,  concise,  and  cer- 
tain to  enable  a  person  of  common  ander- 
standing  to  know  the  offense  charged,  and  to 
enable  the  court  to  pronounce  Judgment  on 
conviction  acoordiug  to  the  rights  of  the  case- 
Drury  v.  C<«nmonwealth,  162  Ky.  123,  172  S. 
W,  94. 

[2]  The  point  is  also  made  that  the  indict- 
ment falls  to  charge  a  felonious  taking. 
Whether  the  language  employed  with  refer- 
ence to  the  taking  is  sufficient  or  not  we 
deem  it  unnecessary  to  decide.  The  grava- 
men of  the  offense  is  the  felonious  breaking 
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with  tetent  to  steaL  This  the  IniBctment 
suffldently  chaises.  The  indictment  b^ag 
good  In  this  respect,  It  Is  not  bad  on  demnr^ 
rer,  even  thongh  the  allegation  with  refer- 
ence to  the-  taking  be  insufficient. 

[3]  Another  grotmd  of  attack  Is  that  the 
Indictment  does  not  allege  an  entry  by  de- 
fendant. All  tluit  the  statute  requires  is 
that  then  shall  be  a  felonious  breaking  witb 
Intent  to  steaL  It  Is  not  necessary  either  to 
allege  or  prove  ttiat  the  defendant  actually 
made  an  entry  Into  the  warehouse  or  shop. 
For  th«  reasons  indicated,  we  conclude  that 
the  indictment  is  sufficient 

[4]  There  being  no  bill  of  exceptions  and 
no  order  making  the  Instructions  a  i>art  of 
the  record,  they  cannot  be  considered.  Hol- 
lln  T.  CJommonwealth,  163  Ky.  392, 173  a  W. 
1106. 

Judgment  affirmed. 


SINGI/ETTON    v.    OOMMONWEAI/TH. 

(Conrt  of  Appeals  of  Kentucky.    April  18, 
1916.) 

WrnTKSsM  <so48(4)  —  Ooufeibnot— PsBJintr 

Under  Ky.  St  1 1180,  prodding  that  if  any 
person  be  convicted  of  the  crime  of  false  swear- 
ing, he  shall  ever  afterwards  be  disqualified 
from  giving  evidence  in  any  judicial  proceeding 
or  from  bemg  a  witness  in  any  case  whatever, 
a  witness  convicted  of  the  crime  of  false  swear- 
Ine  is  disqualified  from  testifying  either  for  him- 
self or  in  behalf  of  another  person. 

nSd.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  |  114 ;    Dec.  Dig.  <8=>48(4).] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  between  the  Commonwealth  of  Kni- 
tucky  and  Thomas  Singleton.  From  the 
judsment.  Singleton  appeals.    Affirmed. 

E.  H.  Galther,  of  Harrodsburg,  for  appel- 
lant. M.  M.  Logan,  Atty.  Gen.,  and  Overton 
S.  Hogan,  Asst.  Atty.  Gen.,  for  the  Gommon- 
ivealtli. 

CARROLIi,  J.  The  only  question  in  this 
aise  Is  the  correctness  of  the  ruling  of  the 
ower  court  in  refusing  to  allow  one  Buell 
^ngletou  to  testify  on  behalf  of  appellant 
>n  tbe  trial  of  the  case.  The  evidence  of  this 
offered  witness  was  rejected  because  he  had 
>een  convicted  of  the  crime  of  false  swear- 
ng. 

Section  1180  of  tbe  Kentucky  Statutes  pro- 
Ides  that  If  any  person  be  convicted  of  the 
rime  of  false  swearing,  "he  shall  ever  after- 
ward be  disqualified  from  giving  evidence  in 
ny  judicial  proceeding,  or  from  being  a 
'Itness  In  any  case  whatever." 

The  argument  of  counsel  for  the  appellant 
;  tbat  in  tbe  enactment  of  this  section  It 
■as  only  tbe  Intention  of  tbe  Legislature 
»  disqualify  the  person  so  convicted  from 
>stif ying  for  himself,  and  that  It  should  be 
>  construed. 
The  obstacle  In  the  way  of  this  construc- 


tion Is  that  tbe  language  of  tbe  statute  «» 
dudes  it  It  peremptorily  dlaquallfles  a  peiv 
son  who  has  been  oonvicted  oC  false  swears 
ing  from  giving  evidence  In  any  judicial  proi' 
ceeding  or  from  being  a  witness  in  any  cas» 
whatsoever.  And  there  Is  no  constitutlona} 
limitation  that  we  are  aware  of  on  tbe  pow- 
er of  the  Legislature  to  impose  a  disqualifica- 
tion like  this. 

In  Hinton  v.  Commonwealth,  184  Ky.  611, 
121  S.  W.  434,  and  Roberson  v.  Woodfork, 
155  Ky.  206,  169  S.  W.  793,  the  court  held 
that  a  person  who  had  been  convicted  of 
false  swearing  and  who  had  not  been  pard6m 
ed,  could  not  testify  for  himself;  and  it  is 
conceded  that  it  was  competent  for  the  Leg- 
islature to  disqualify  a  person  oonvicted  of 
crime  from  testifying  for  himself,  but  insist- 
ed that  this  prohibition  should  not  be  ex- 
tended as  to  exclude  a  person  from  testify- 
ing when  his  testimony  is  offered  in  behalf 
of  another  person.  There  might  be  some  rea- 
son for  making  a  distinction  like  this,  but 
the  Legislature  did  not  see  fit  to  do  so.  As 
we  look  at  the  matter,  the  question  is  one 
tbat  addressed  itself  to  the  law-making  de- 
partment, and  it  saw  proper  to  impose  the 
additional  punishment  directed  by  the  stat- 
utes on  persons  convicted  of  certain  ofTenseo. 

Tbe  Judgment  is  affirmed. 


TROTTER  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    April  19, 
1916.) 

liABOXNT  «=>7— FBATjnCtEWT  PURCHASB. 

One  who  buys  sod  takes  possession  of  a 
horse  under  an  agreement  to  execute  a  mortgage 
thereon  the  next  day  for  the  price  is  not  guilty 
of  stealing  it.  though  he  then  sells  it,  instead 
of  executing  tne  mortgage ;  one  not  being  guilty 
of  larceny  where  he  obtains  title  as  well  as  pos- 
session, whatever  fraud  he  may  hsfe  practiced 
in  obtaining  it 

[Ed.  Note. — ^Por  other  cases,  see  Larceny, 
Cent  Dig.  g  19;  Dec.  Dig.  «=»7. 

For  other  definitiong,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

George  Trotter  was  oonvicted  and  appeals. 
Reversed,  with  directions  for  new  trial. 

Howard  M.  Benton,  of  Newport,  for  ap- 
pellant Lawrence  J.  Dlskin,  of  Newport,  M. 
M.  Logan,  Atty.  Gen.,  and  Overton  S.  Hogan, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

TURNER,  J.  Appellant  was  indlc-ted  i? 
the  Campbell  circuit  court  charged  with  horse 
stealing,  and  up(m  bis  trial  was  oonvicted 
and  sentenced  to  the  penitentiary  for  not 
less  than  two  nor  more  than  three  years,  and 
from  this  Judgment  he  has  appealed. 

The  evidence  shows  that  the  prosecuting 
witness,  McKenney,  in  September,  1015,  was 
the  Qwner  of  a  small  fruit  store  In  Ft  Thom- 
as, Ky.,  and  a  horse,  wagon,  and  harness 
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W&1<^  be  nsefl  fn  tbat  bosincss:  tbat  on 
the  1301  day  of  September  he  entered  teto  a 
contract  of  sale  with  one  Moore  by  whldi 
Moore  was  to  pay  him  (100  for  tbe  tmsInesB 
and  the  horse,  wagon,  and  hamefis,  $26  to  be 
fMild  down,  and  the  balance  In  installments 
of  $6  per  week.  But  the  trade  with  MdKen- 
aey  waa  only  a  tentative  one,  and  Jloore  was 
to  take  the  business  on  trial  for  a  week,  and 
determine  at  the  end  of  that  time  whether  he 
would  conclude  the  trade.  The  next  day  aft- 
er the  trade  between  Mc^enney  and  Moore, 
and  after  the  business,  horse,  wagon,  and 
ba'mess  had  been  turned  over  to  him,  Moore 
took  tbe  appellant,  Trotter,  Into  partnership 
with  him  in  the  vMiture,  and  turned  over 
the  store,  horse,  wagon,  and  bamess  to  Trot- 
ter. Moore  went  oS,  and  during  ttie  week 
was  engaged  In  another  oceapatl<m;  Trotter 
remaining  in  custody  of  the  store  and  the 
other  property,  tndudtng  the  horse,  and  dur- 
ing that  week  conducted  the  store  and  drove 
tbe  horse.  On  the  following  Saturday  nigbt 
Moore  concluded  that  he  would  not  enter 
into  the  deal  with  McKenney,  and  that  nigM 
went  to  McKenne}-  and  told  blm  that  be 
would  not  carry  out  the  trade,  but  told  him 
that  Trotter  would  take  the  store,  and  talked 
to  McKenney  about  the  contemplated  deal 
with  Trotter.  Prior  to  that  time,  however, 
and  when  the  deal  was  first  made  between 
McKenney  and  Moore,  and  after  McKenney 
had  taken  Trotter  into  partnership  with  him, 
and  had  turned  over  the  store  and  horse  and 
wagon  to  Trotter,  the  latter  took  the  horse, 
removed  It  from  the  stable  where  McKenney 
had  kept  it  to  another  stable  rented  by  him 
for  the  purpose,  and  bought  feed  and  cared 
for  the  horse. 

On  the  Sunday  morning  after  Moore  bad 
notified  McKenney  that  he  would  not  enter 
Into  the  deal,  and  constructively,  as  he  test- 
tifies,  turn^  back  to  McKenney  the  posses- 
sion of  the  store  and  tbe  horse,  which  were 
then  both  In  tbe  custody  o0  Trotter,  McKenney 
and  Trotter  entered  into  an  agreement  by  the 
terms  of  which,  as  testified  to  by  McKenney 
and  his  wUe,  Trotter  bought  the  store  for 
|25,  and  made  a  payment  of  $16  thereon,  and 
was  to  pay  the  other  $10  in  a  day  or  two; 
and  they  both  testified  that  Trotter  agreed 
to  execute  on  the  following  day  (Monday)  a 
mortgage  for  $75  on  the  horse  and  wagon, 
the  mortgage  to  be  payable  at  the  rate  of 
$15  per  week.  Although  these  two  witnesses 
tn  their  evidence  undertake  to  separate  the 
transaction  between  McKenney  and  Trotter 
as  to  the  store  from  tbe  transaction  as  to 
the  horse,  wagon,  and  harness,  the  written 
receipt  given  by  McKenney  at  the  time  re- 
cites the  payment  of  $15  "on  deal." 

The  evidence  of  the  defendant  Is  that  he 
-bought  tbe  store  and  the  horse,  wagon,  and 
bamess  used  In  connection  therewith  all  In 
one  transaction,  and  was  to  pay  $100  for 
them,  that  he  paid  tbe  $15,  as  shown  by  the 
receipt,  on  the  whole  deal,  and  agreed  to  pay 
$10  in  the  ne«t  day  or  two,  and  to  pay  the 


remalBlng  $76  at  the  rate  of  $5  per  week, 
and  tliat  nothing  wax  said  about  tbe  execu- 
tion of  any  mortgage.  Ttals  trade  was  made 
on  Sunday  morning,  and  on  tbat  same  dnjr 
appellant  todk.  tbe  borte  from  tbe  stable,  tbe 
same  having  been  actnaUy  in  his  custody 
since  the  Tuesday  before,  used  it  and  drove 
it  publidy,  and  on  Idie  following  day  drove 
tt  to  Cincinnati  in  tbe  pondnct  of  bis  busi- 
ness, and  tb«e  on  about  noon  of  tbat  day 
sold  the  horse,  wagon,  and  harness  for  $35, 
but  the  lower  court  declined  to  permit  hiiu 
to  state  what  he  did  with  tbe  money.  That 
nigbt  he  returned  to  Ft.  Thomas,  saw  and 
talked  with  the  wife  of  the  prosecuting  wit- 
ness, and  on  the  following  day  went  to  tbe 
hmne  of  his  father  In  Indianapolis,  and  vioi 
gone  for  several  weeka 

Giving  to  the  evidence  of  the  prosecuting 
witness  and  his  wife  the  fullest  effect,  and 
drawing  from  it  every  reasonable  Inference, 
It  can  mean  nothing  more  nor  less  than  that 
on  that  Sunday  morning  McKenney  sold  the 
store  to  Trotter  for  $25,  and  received  a  $15 
payment  thereon,  and  sold  to  blm  at  tbe 
same  time  the  horse,  wagon,  and  harness  for 
975,  wliicb  was  to  be  secared  on  the  follow- 
ing day  by  the  execution  of  a  mortgage  on 
tbe  horse,  wagon,  and  harness  to  secure  the 
latter  payment.  The  very  fact  tbat  be 
agreed  to  execute  a  mortgage  on  this  proper- 
ty is  inconsistent  with  any  other  theory  than 
that  it  bad  been  sold  to  him.  Tbe  agreement 
of  McKenney  to  accept  the  mortgage  on  this 
property  Is  conclusive  of  tbe  fact  tbat  tbe 
minds  of  tbe  parties  had  met,  and  that  the 
title  to  tbe  property  was  in  Trotter.  Surely 
be  would  not  have  agreed  to  accept  as  se- 
cnrlty  a  mortgage  on  property  which  be 
knew  did  not  belong  to  the  mortgagor. 

Assuming  for  the  sake  of  tbe  argument 
that  at  the  time  of  this  agreement  McKenney 
in  law  bad  possession  of  tbe  property,  and 
tbat  Trotter  at  the  time  did  not  In  good  faith 
intend  to  execute  the  mortgage,  as  It  Is  said 
be  agreed  to  do,  is  It  horse  stealing?  Tbe 
title  and  possession  passed  with  tbe  closing 
of  tbe  trade,  Trotter  already  being  tbe  cus- 
todian of  tbe  horse,  and  there  is  uotblug  to 
Indicate  he  forcibly  or  otherwise  took  tbe 
possession  from  McKenney.  Tbe  case  is  in 
no  wise  different  from  one  in  which  a  pur- 
chaser bought  and  took  possession  of  a  horse 
and  agreed  to  pay  for  It  on  tbe  following  day- 
Here  be  bought  it  and  took  possession  of  it 
under  an  agreement  to  execute  a  mortgage  on 
the  following  day  to  secure  the  purchase 
price. 

It  is  true  that  one  who  by  trick  or  artiflc-e 
fraudulently  obtains  only  possession  of  per- 
sonal property  of  another  with  the  purixise 
of  appropriating  It  to  his  own  use  Is  guilty 
of  larceny ;  but,  if  he  at  the  time  he  obtains 
such  possession  also  obtains  title  to  the  prop- 
erty, he  is  not  guilty  of  larceny,  no  matter 
what  fraud  or  .trickery  he  may  have  p^a^ 
tlced  in  obtaining  such  title.  Elliott  t.  Com- 
mon wealtb,  12  Bush,  176:  26  Cyc  S3. 
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The  dlreetod  rwdlct  of  acqntttiri  askad  far 
by  th«  aiipeUaDt  Bboold  have  beea  given. 

The  faaguaat  is  revvned,  wltb  dltectloas 
to  gnat  appellant  a  new  trial,  aad  lor  for- 
flier  iwooeedlngs  CMtetetent  bcrewltli. 


i/irriiB  V.  coNsoLn>A'noN  coaIi  oo. 

(Court  of  Appeals  of  Kentucky.    April  18, 

1916.) 

1.  AonoH  «=»47  —  MilB^OISOBB  —  CoKnACI 
AHD   TOBT. 

Ciy.  Code  Prac.  S  83,  providing  for  the 
joinder  of  actions  on  contracts  growing  out  of 
the  same  transaction,  does  not  authorixe  the 
joinder  of  actions  on  contract  and  tort. 

[Kd.  Nota — For  other  cases,  see  Acticw,  Cent. 
Dig.  Si  46©,  470,  472-489;   Dec.  Dig.  «=47.] 

2.  Masteb  and  Sbbvant  «:=3205(5)  —  Inju- 
ries TO  Sekvant— LiABiunr  or  Masteb— 

CONTBACT. 

An  injured  employ^  cannot  recover  against 
his  master  on  the  proioise  of  a  boss  to  protect 
him  from  danger,  where  the  evidence  does  not 
show  that  the  boss  had  authority  to  bind  the 
master  by  aach  agreement. 

[EM.  Note.— For 'other  eases,  see  Master  and 
Servant.  Gent.  IHg.  |  548;  Dec.  Dig.  <S=3206(5}.1 

3.  MAsnsB  AJfD  SsavAflT  «S9276<2)— iNjuxns 

TO    SbBVAWT— NECtUOKNCE  OF  MASTBB— EVI- 
DENCE. 

Where  there  is  no  evidence  from  wMeh  it 
could  be  detennlned  whether  a  oiine  switch 
was  set  against  plaintiFs  car  by  a  fellow  em- 
plof^  or  by  a  stranger  or  was  misplaced  by 
plaintiff's  car  striking  It,  there  can  be  no  re- 
covery, since  plaintiff  has  failed  to  establish 
negUgenocL 

[Kd.  IVote. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig,  Si  9^1.  9i>8;  Dec  Dig.  «=> 
276(2).] 

4.  Master  and  Sebvart  <S=3285(12)— Injuries 
TO  Servant— Neouobroe  or  Fellow  Ssb- 
VAKT— Btidbhob.  > 

Kvidence  by  plaintiff  that  so  far  as  he 
knew  there  was  no  one  in  the  mine  except  de- 
fendant's employes,  of  whom  there  were  between 
75  and' 125,  at  the  time  a  mine  switch  was  set 
against  piaintHFs  car,  doss  not  justify  tha 
presumption  that  tbe  switoh  waa  changed  by  an 
employe. 

[Ed.  Note.— For '  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {$  891,  906;  Dec.  Dig.  ^=> 
265(12)1] 

5.  Master  and  Servant  «=3i41— Injitbies  to 
Sbevaht— Ddtt   of  Masteb— RTTiiES. 

A  master  whose  businesB  is  dsageroua,  com- 
plicated, and  carried  oa  by  a  great  number  of 
servants,  owes  them  the  duty  to  make,  publish, 
and  enforce  reasonable  rules  to  protect  them 
Crom  tbe  negligence  of  each  other. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  288;   Dec.  Dig.  «=»141.] 

e.  Master  and  Servant  <8=»278(l»)  —  Inju- 
BiES  TO  Servant— Negligence  of  Master 
— Failure  to  Enfobce  Kulbs. 

Where  a  master  had  made  and  published 
rules  governing  its  employto,  evidence  that  one 
of  the  employes  on  one  occasion  violated  a  rule 
is  not  sufficient  to  show  that  the  master  had 
kncwledge  that  the  rules  were  being  habitually 
violated,  without  which  knowledge  it  cannot  be 
beld  liable  for  failure  to  enforce  its  rules. 

[Bd.  Nets. — For  other  cases,  see  Master  and 
Servant.  Ocat  Dig.  f  969;    Dec  Dig.  <8s>278 

a»)-3  1 


Aniaal  tnma.  OInmtt  Orart,  Lehi&er 
CtDQiity. 

ActioB  by  SylTam  Little  against  tke  Onsel- 
Idatloo  Coal  Company.  Judgment  for  the 
detendant  on  directed  verdict,  and  plaintiff 
appeala    Afflrmed. 

Roscoe  Vanover,  of  Plkevllle,  for  appel- 
lant. W.  G.  Dearing  and  D.  D.  Fields,  both 
of  Wbitesburg,  Jesse  Morgan,  of  Hazard,  and 
A  W.  Toung,  of  Morehead,  for  appellee. 

CXjAUKE,  J.  Appellant,  who  was  plain- 
tlfiC  below,  filed  this  suit  against  appellee, 
bis  employer,  seeking  to  recover  $3,000  dam- 
ages for  injuries  sustained  by  him  on  June 
8,  1913,  when  a  loaded  coal  car  that  be  was 
running  out  of  the  mine  on  a  track  laid  for 
that  purpose  jumped  the  track  at  one  of  the 
several  switches  which  connected  tbe  main 
track  with  tracks  leading  to  different  parts 
of  the  mine.  He  alleges  that  the  accident 
was  caused  by  the  negligence  of  some  other 
servant  of  appellee  working  In  a  different  de- 
partment negligently  setting  tbe  switch 
where  the  accident  occurred  so  as  to  throw 
the  car  off  the  track.  He  also  alleges  that 
said  accident  was  caused  by  the  negligence 
of  appellee  In  fttOing  to  establish,  publish, 
and  enforce  rules  among  Its  employes  against 
tampering  with  the  switches.  The  allega- 
tions of  the  petition  were  denied,  and  con- 
tributory negligence  and  assumed  risk  plead- 
ed, whldi  affirmative  pleadings  were  travers- 
ed by  reply.  Thereafter  appellant  filed  an 
amended  petition  alleging  that  a  riwrt  tfme 
before  the  accident  he  knew  the  switch  had 
been  left  open ;  that  he  Infonued  appellee's 
bank  boss  who  had  charge  of  same,  and 
whose  duty  it  was  to  fnmtsh  appellant  a 
reasonably  safe  place  to  work  and  safe  ap- 
pliances, that  the  switches  were  being  left 
open  by  appellee's  servants;  that  said  bank 
boss  protaised  appellant  to  see  to  It  that  said 
8tvlt<*es  were  not  left  open  any  more;  and 
that  appellant  relied  upon  tWs  promise.  Ap- 
pellee objected  to  the  filing  (rf  this  amended 
petition,  and,  his  objections  having  been  over- 
mled.  It  was  filed  and  by  consent  traversed 
of  record.  Upon  the  trial,  at  the  close  of  ap- 
pellant's testimony,  the  court  sustained  ap- 
pellee's motion  for  a  directed  verdict,  and 
entered  a  judgment  dismissing  the  petition. 

Appellant  contends  that  under  the  proof  he 
was  entitled  to  have  his  case  submitted  to 
the  ju»y  upon  each  of  the  following  proposi- 
tions: (1)  NegUgence  of  the  appellee  in  faU- 
Ing  to  pal»liah  and  enforce  reasonable  rules 
and  regnlatlons  for  the  safety  of  its  nuiaer- 
ous  onployte  (2)  Negligence  ct  a  fellow 
servant  working  In  a  different  department  of 
appellee's  services  from  which  appellant  was 
engaged.  (3)  That  the  assnrances  given  him 
by  the  bank  boss  that  he  would-  see  to  It  that 
the  switches  were  not  set  against  him  any 
more  constltoted  a  contract  Unding  opon  tbe 
company. 
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.  It  Is  contended  for  appellee  that  tbe  apiencl- 
ed  petition  was  a  departure,  In  that  It  sought 
to  recover  on  contract,  and  that  it  could  not 
therefore  be  Joined  with  the  causes  of  ac- 
tion set  up  in  the  original  petition  which 
were  upon  tort ;  and  that,  even  If  tbe  filing 
of  the  amended  petition  was  prc^per,  the  ap- 
pellant was  not  entitled  to  recover  upon  said 
promise  as  a  contract,  because  tbe  evidence 
failed  to  show  authority  upon  the  part  of  the 
servant  who  made  this  promise  to  him  to 
make  a  contract  on  behalf  of  the  company. 

[1]  1.  We  win  flrst  dispose  of  the  question 
arising  in  connection  with  the  amended  peti- 
tion. It  has  been  so  frequently  held  by  this 
court  that  action  to  obtain  relief  on  both 
contract  and  tort  cannot  be  joined  under 
section  83  of  the  Civil  Code  that  we  deem  it 
uimecessary  to  do  more  than  to  cite  the  fol- 
lowing authorities  upon  the  question:  C  & 
O.  K.  Co.  V.  Patton,  146  Ky.  656,  143  S.  W. 
26;  WilUs  T.  Tomes,  141  Ky.  431,  132  S.  W. 
1043;  and  Newman  on  Pleading  and  Prac- 
tice, I  372. 

[2]  However,  the  evidence  here  is  not  suf< 
flclent  to  show  any  authority  upon  the  part 
of  tbe  bank  boss,  who  is  alleged  to  have 
made  this  assurance  to  appellant,  to  bind  the 
company  upon  a  contract,  and,  even  if  the 
amended  petition  was  properly  filed,  It  can- 
not avail  appellant  as  a  contract 

[3]  2.  The  evidence  for  appellant  shows 
that  about  five  minutes  before  the  accident, 
as  he  was  going  into  the  mine  for  tbe  pur- 
pose of  running  the  car  out,  he  set  the  switch 
so  as  to  lead  his  car  from  the  head  of  the 
«ntry,  where  he  got  it,  off  of  that  track  and 
on  to  the  main  track;  that  there  was  a  suf- 
ficient grade  to  cause  the  car  to  run  of  its 
own  weight  from  the  place  where  appellant 
took  charge  of  it  onto  the  main  track  where 
he  was  to  leave  it,  to  be  taken  on  out  of  the 
mine  by  a  motor;  that  a  brake  was  on  the 
rear  end  of  the  car  where  appellant  had  to 
stand  to  operate  tbe  brake  and  control  tbe 
car;  that  after  be  bad  started  the  car,  and 
while  be  bad  it  under  control,  and  as  it 
turned  off  of  the  switch  track  onto  the  main 
track  at  the  switch,  it  Jumped  the  track,  and 
appellant  was  injured  in  the  wreck.  The 
testimony  shows  that  after  the  accident  the 
switch  was  set  against  awellant,  but  there  la 
no  evidence  to  show  how  or  by  whom  the 
condition  of  tbe  switch  bad  been  changed 
since  appellant  had  set  it  as  he  went  Into 
the  mine  about  five  minutes  before,  and  from 
tbe  evidence  It  might  have  been  negligently 
done  by  some  other  of  appellee's  employes, 
or  purposely  by  some  one  who  had  a  spite 
against  the  appellant,  or  It  possibly  might 
have  been  done  by  the  force  and  mann^  In 
which  the  car  struck  the  switch. 
'  [4]  Api)ellant  attempts  to  account  for  tbe 
changed  condition  of  the  switch  by  tbe  fact 
that  a  few  days  before  the  accident  he  had 
seen  an  Italian,  whom  be  did  not  know, 
change  it  after  be  had  fixed  it  so  as  to  let 


hlfl  car  oat  In  safMy.  Appellant  testifies 
that,  80  far  as  he  knew,  there  was  no  one 
in  the  mine  at  the  time  of  tbe  accident  ex- 
cept employee  of  appellee^  of  whom  there 
were  between  7S  and  125.  He  contends  that 
therefore  it  must  be  assumed  that  the  change 
In  the  switch  was  tbe  negligent  act  of  some 
employ^  of  appellee,  bat  to  this  oontMition 
we  cannot  agree.  Where  from  tbe  evidence 
It  is  equally  as  consistent  to  believe  tl>at  tbe 
accident  resulted  from  the  want  of  negli- 
gence upon  the  part  of  the  defendant  as  to 
beUeve  it  resulted  from  his  negligence,  the 
plaintiff  has  failed  to  prove  negligence  and 
cannot  recover.  Woodbum  v.  Union  Light, 
Heat  &  Power  Co.,  164  Ky.  S3,  174  S.  W.  730; 
O.  &  O.  R.  Co.  V.  Adkins,  167  Ky.  329,  180 
S.  W.  617;  CaldweU's  Adm'r  v.  0.  &  O.  B. 
Co.,  156  Ky.  609,  160  S.  W.  158;  li.  &  N.  B. 
Co.  V.  Chambers,  165  Ky.  736, 178  S.  W.  1101; 
L.  &  N.  R.  Co.  V.  Mink,  168  Ky.  394,  182  S. 
W.  188. 

[5,  t]  3.  Appellant  contends  that  since  ap- 
pellee's business  is  dangerous,  complicated, 
and  carried  on  by  a  great  number  of  serv- 
ants, it  was  its  duty  to  make,  publish,  and 
enforce  reasonable  rnles  and  regulations  to 
protect  its  employes  from  the  negUgoioe  of 
each  other,  citing  4  Thomp.  Neg.  4135.  and 
section  4161.  Assoming  that  this  correct 
rule  was  applicable  In  tbe  Instant  case,  tbe 
testimony  of  appellant  shows  that  this  com- 
pany had  such  a  rule  in  reference  to  the  con- 
duct of  its  employes  with  reference  to  tbe 
switches,  but  the  proof  fails  to  sbow  that 
this  rule  which  tbe  company  had  made  and 
published  was  not  enforced.  Appellant  only 
proves  that  upon  a  single  occasion  when  he 
says  the  Italian  set  this  same  switch  against 
him  that  this  rule  was  ever  violated  by  an 
employ^  of  the  company,  unless  It  happened 
again  at  the  time  of  this  accident.  Section 
4161  of  Thomp.  Neg.,  cited  by  appellant,  aft- 
er stating  the  duty  of  the  company  to  en- 
force such  a  rule  when  It  is  its  duty  to  make 
and  publish  same,  is  as  follows: 

"If  therefore  it  comes  to  the  knowledge  of 
the  employer  that  the  rules  which  he  has  devised 
for  the  protection  of  his  servants  are  babituaUj 
disobeyed  by  a  particular  servant,  and  he  takes 
no  step  to  remedy  such  misconduct,  be  will  be 
liable  to  a  fellow  servant  of  sndi  disobedient 
servant  for  an  injury  happening  throagh  tbe  vio- 
lation of  snch  a  rule;" 

And  section  4162  of  the  same  Tohune  reads 
tbns: 

"Bat,  whatever  the  sound  view  on  this  ques- 
tion may  be,  it  is  clear,  upon  all  tbe  analogio, 
and  npon  good  authorily,  that  tbe  employer  is 
not  an  insnrer  ot  the  observance  of  his  rales,  bat 
that  the  measure  of  his  duty  is  diadiartml  when 
he  exercised  reasonable  care  to  the  end  of  en- 
forcing them." 

From  which  It  will  be  seen  ttiat  appellant 
totally  failed  to  show  a  failure  upon  the  part 
of  appellee  to  so  enforce  said  rule  aa  to  ren- 
der it  liable  for  the  accident  In  this  caae. 

Appellant  having  failed  to  make  ont  a 
case  upon  any  of  tbe  propositions  upon  wbidi 
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he  based  his  right  of  recovery,  the  lower 
court  properly   sustained   appellee's  motion 
for  a  peremptory  instruction. 
Wberefore  the  Judgment  Is  affirmed. 


STARK  ▼.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentneky.    April  19, 

i»ia) 

1.  Ihdictmemt  and  Infokiiation  iSs9llO<6)— 
Uklawfiil  Dstainjnq — Indictmsni. 

Though  exercise  of  force  must  be  proven, 
an  indictment,  charging,  in  the  words  of  Ky.  St. 
I  1158,  denouncing  the  crime,  merebr  that  de- 
fendant did  "uniawfolly  detain"  tne  female 
"against  ber  will,"  for  purpose  of  carnal  knowl- 
edge, is  sufficient. 

[Bd.  Note. — For  other  cases,  see  Indictment 
Hnd  Information,  Gent  Dig.  ||  291-284;  Dec. 
I>iK.  <&=»110(6).] 

2.  Abduction  «s»lft— ITNLAwrui.  Dkeaininq 
— Instbdction. 

An  instruction,  on  a  prosecution  under  Ky. 
St.  i  1158,  for  detaining  a  female  against  her 
will,  need  not  charge  tnat  the  detention  was 
forcibly  accomplished;  detention  necessarily  im- 
plying force. 

[£d.  Note.— For  other  cases,  see  Abduction, 
Cent.  Dig.  |  24;   Dec.  Dig.  «=>16.] 

3.  A8SACI,T  ARD   Battebt  9=s»91— Conbeitc— 
Gtidknck. 

Evidence  that  the  female  fled  after  defend- 
ant kissed  ber  and  put  bis  hand  on  her  person 
warrants  the  conclusion  that  his  advances  were 
witbont  ber  conaent,  and  so  constituted  an  as- 
sault. 

lEA.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  1 136 ;  Dec.  Dig.  «=>91.] 

Appeal  from  Circuit  Caart,  Warren  County. 

J.  Win  Stark  was  convicted,  and  appeals. 
Affirmed. 

T.  W.  ft  R.  O.  P.  Thomas,  of  Bowling  Green, 
for  appellant.  M.  U.  Logan,  Atty.  Gen.,  and 
Charles  H.  Morris,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

MILLBR,  C.  J.  The  appellant  J.  Will 
Stark,  was  Indicted  by  the  grand  jury  of 
Warren  county  upon  the  charge  of  having 
detained  a  woman  against  her  wilL  The 
Jury  found  appellant  guilty  of  an  assault, 
and  fined  him  $500.  He  appeals,  and  asks  a 
reversal  upon  three  grounds:  (1)  That  the 
indictment  was  insufficient,  because  it  failed 
to  charge  that  the  detention  of  the  woman 
was  accompanied  by  force ;  (2)  that  the  court 
erroneously  failed  to  instruct  the  Jury  that, 
in  order  to  convict  the  appellant,  the  deten- 
tion must  have  been  forcible;  and  (3)  that 
appellant  was  not  guilty  under  the  proof. 

Appellant  was  indicted  under  section  1158 
of  the  Kentneky  Statutes,  which  reads  as  fol- 
lows: 

"AiVhoever  shall  unlawfully  take  or  detain  any 
woman  against  her  will,  with  intent  to  marry 
•neb  woman,  or  have  her  married  to  another,  or 
with  intent  to  have  carnal  knowledge  with  her 
himself  or  that  another  shall  have  such  knowl- 
edge, snail  be  oonfined  in  the  penitentiary  not 
less  than  two  nor  more  than  seven  years." 

[1]  The  Indictment  f<fllows  the  letter  of 
the  statute,  and  charges  that  Stark  "did  un- 


lawfully, willfully,  and  feloniously  detain" 
the  female  named  in  the  indictment,  against 
her  will,  for  the  purpose  of  having  carnal 
knowledge  of  and  sexual  intercourse  withr 
her,  she  not  being  his  wife.  Appellant  dtes 
no  authority  in  support  of  the  contention 
that  the  Indictment  should  specifically  charge 
a  forcible  detention.  He  insists,  however, 
that  the  statute  does  not  cover  cases  where 
the  arts  of  persnasioti  alone  were  used,  and 
that,  although  a  man  might  persuade  a  wo- 
man against  her  will  to  remain  with  him  ft>r 
the  purpose  of  Improper  relations,  he  would 
not  be  guilty  of  the  offense  described  in  the 
statute  unless  he  used  some  physical  force  in 
order  to  effect  the  detentioo.  It  is  further 
stated  that,  while  this  court  has  uniformly 
held  that  the  force  used  in  the  detention  of 
a  woman  might  be  slight,  it  has,  neverthe- 
less, in  every  case,  been  held  that  physical 
force  is  an  essential  ingredient  of  the  offense. 
In  taking  this  position,  however,  appellant's 
attention  is  centered  upon  the  proof  neces- 
sary to  convtct,  rather  than  upon  the  In- 
dictm«it,  which  merely  charges  the  statutory 
offense.  The  test  of  Uie  sufficiency  of  an  in- 
dictment charging  a  statutory  offense  was 
stated  as  follows,  in  Tudor  v.  Commoa- 
wealth.  134  Ky.  189,  119  S.  W.  817: 

"Where  the  offense  charged  is  purely  statU' 
tory.  the  indictment  will  be  sufficient  if  it  fol- 
lows the  language  of  the  statute,  provided  the 
words  of  the  statute  are  fully  descriptive  of 
the  offense ;  but,  if  tbey  are  not,  it  is  essential 
that  the  indictment  set  oat  the  facts  which  con- 
stitute the  offense  so  the  defendant  may  have 
notice  of  that  with  which  he  is  charge£  Our 
meaning  finds  an  illustration  in  the  case  of 
Commonwealth  v.  Moore,  30  S.  W.  873,  17  Ky. 
Law  Bep.  212.  in  which  this  court  in  passing 
upon  an  indictment  for  carrying  awav  or  in- 
juring property  found  under  section  1256,  Ky. 
St  19(W,  held  that  although  it  followed  the 
language  of  the  statute,  the  indictment  was  in- 
sufiicient  because  it  failed  to  allege  that  the 
taking  of  the  property  was  without  the  consent 
of  the  owner. 

See,  also,  Commonwealth  v.  Gregory,  121 
Ky.  468,  89  S.  W.  477,  28  Ky.  Law  Rep.  407; 
Howerton  v.  Commonwealth,  129  Ky.  482, 112 
S.  W.  606,  33  Ky.  Law  Rep.  1006;  ISennett  ▼. 
Commonwealth,  133  Ky.  452,  118  S.  W.  332; 
Commonwealth  v.  White,  109  S.  W.  324,  33 
Ky.  Law  Rep.  70. 

The  offense  is  the  detention  of  the  woman 
against  her  will ;  it  is  fully  described  by  the 
statute.  But,  In  proving  the  detention,  the 
conunonwealth  necessarily  must  show  the 
exercise  of  force,  although  it  be  slight;  oth- 
erwise there  would  be  no  detention.  The  in- 
dictment, therefore,  was  sufficient  when  it 
charged  the  detention  of  the  woman  against 
her  will;  It  fully  described  the  offense. 

[2]  The  Instructions  followed  the  language 
of  the  indictment,  and  there  is  no  complaint 
of  them  except  in  the  one  reelect  above 
mentioned.  But  the  first  instruction  not 
only  gave  the  law  applicable  to  the  case  un- 
der the  statute,  but  it  further  told  the  Jury 
that   any  force,   however  alight,   exercised 
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against  the  woman  named  In  the  indictment, 
if  any  there  was,  against  her  consent,  for 
the  purpose  of  having  carnal  knowledge  with 
her,  was  a  detention  in  contemplation  of  law. 
Appellant  does  not  complain  of  the  qualify- 
ing clause  of  the  instruction  above  pointed 
out,  but  insists  that  the  principal  Instruction 
should  have  required  the  Jury  to  find  that 
the  detention  was  forcibly  accomplished,  be- 
fore they  could  find  the  appellant  guilty. 
But,  as  above  pointed  out,  detention  neces- 
sarily implies  force,  and  the  qualifying  clause 
of  the  instruction  properly  told  the  Jury  that 
If  any  force,  however  slight,  was  need,  de^ 
tentlon  was  the  result 

By  the  second  instruction  the  conrt  far- 
ther advised  the  Jury  that  if  they  believed 
the  appellant  had  not  been  proven  g^uilty  of 
detaining  the  woman  as  predicated  in  the 
first  instruction,  but  should  believe  beyond  a 
reasonable  doubt  that  the  defendant  assault- 
ed her  by  laying  bis  hands  upon  her  person, 
tiiey  should  find  the  defendant  not  guilty  as 
charged  in  the  indictment,  but  should  And 
bim  guilty  of  the  lovrer  offense  of  assault, 
and  fix  his  punishment  accordingly. 

By-  the  third  instruction,  the  Jury  was  fur- 
ther directed  tliat  in  case  of  doubt,  they 
should  find  the  defendant  guilty  of  the  lower 
offense  of  assault,  and  fix  his  punishment  ac- 
cordingly; and  appellant  was  foilnd  guilty 
of  assault  only.  There  is  no  complaint  of 
this  instruction,  and  under  the  adjudications 
of  this  court,  the  instruction  was  proper. 
Bowman  v.  Commonwealth,  104  S.  W.  263, 
31  Ky.  Law  Rep.  828. 

[31  Little  need  be  said  upon  the  merits  of 
the  case,  since  the  appellant  practically  ad- 
mitted every  fact  charged  against  him,  his 
only  contention  being  that  his  advances  to 
the  prosecuting  witness  were  made  with  her 
consent.  That,  however,  was  a  question  for 
the  Jury.  And,  when  both  the  appellant  and 
the  prosecuting  witness  agreed  that  the  pros- 
ecuting witness  fled  after  appellant  kissed 
her  and  put  his  hand  upon  her  person,  the 
Jury  were  fully  warranted  in  their  conclusion 
that  appellant's  advances  were  without  the 
consent  of  the  prosecuting  witness,  and  con- 
stituted an  assault  within  the  mjeaning  of 
the  law. 

We  see  no  prejudicial  error  in  tlie  record. 

Judgment  affirmed. 


GOODMAN  T.  COHMONWBALTH. 

(Court   of   Appeals   of    Kentucky.     April    19, 
1916.) 

1.  INTOXIOATINO    LiQUOBS    «=3l3S— OeFBNSXS 

— Demvbbt  in  Pbohibition  Tebbitobt. 
Under  Ky.  St.  f  2560b,  snbsec.  2,  as  to  de- 
livery of  intoxicating  liqaor  in  prohibitiiMi  terri- 
tory, knowledge  that  the  statement  required 
on  the  package  is  false  is  an  esssntial  of  the 
crime. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  (  148;   Dec  IMg.  «b>138.1 


2.  CBnaitAi,  Law  ^s^Zl-^inXNT— Pibsuiced. 

Where  an  act  is  dedared  unlawful  by  stat- 
ute, criminal  intent  may  be  imputed  to  a  per- 
son voluntarily  doing  the  act 

[Ed.  Nole.-^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  22;    Dec.  Dig.  €=»21.] 

3.  Iktoxioatinci   Liqctobs  Qs^lSS— Pboskcu- 
TiON-^EviDENCB— "Knowing." 

Utider  Ky.  St  |  25(j9b,  subsec.  2,  making 
it  an  offense  to  deliver  liquor  in  prohitrftion 
territory,  "knowing"  that  the  required  state- 
ment of  personal  use  is  false,  such  kDowledse 
may  be  imputed  to  one  who  has  not  obtained  of 
the  consignee  a  statement  that  the  liquor  is 
for  personal  use,  or  who  has  not  in  good  &ith 
relied  on  such  statement 

pSji.  Note. — Fbr  other  cases,  see  Intozicatiiis 
Liquors,  Cent  Dig.  i  148;   Dec.  Dig.  «=>13S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Kauwing.] 

4.  Cbiminal  Law  «=>112(l)—VE»inB— Intoxi- 
cating Li<irroBa. 

Under  Ky.  St  f  25C9b,  subsec.  2,  making 
it  an  offense  to  deliver  liquor  in  prohibition  ter- 
ritory knowing  that  the  required  statement  of 
personal  use  is  false,  the  circuit  court  of  the 
county  in  which  delivery  is  made  has  jurisdic- 
tion to  try  one  accused  of  violation. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  220,  221,  230;  Dec  Dig.  <&= 
112(1).] 

Appeal  ftom  (Jlrcult  Court  Lyon  County. 

George  H.  Qoodmaa  was  convicted  of 
•kipping  liquor  into  prohibition  torltory, 
and  appeals.    Affirmed. 

Berry  ft  Orassham,  of  Padncah,  for  appel- 
lant Denny  P.  Smith,  of  Cadiz,  and  M.  M. 
Logan,  Atty.  Gen.,  tor  the  CommonwealtlL 


SETTLE),  3.  Ibe  atHteOant  Oeoi^e  H. 
Goodaaan,  senior  member  of  the  partnership 
atyled  George  H.  Goodman  Company,  Uqnor 
dealers  of  the  dty  of  Padncah,  was  Indicted 
in  the  Lyon  (drcait  court  for  the  offense  of 
"shipping  a  package  containing  spirituous 
liquors  to  a  person  in  a  county  where  by 
law  the  sale  of  such  liquors  was  at  the  time 
prohibited,  bearing  the  name  and  address  of 
the  consignor  and  consignee,  and  also  the 
Statement  that  said  liquor  was  for  personal 
use,  knowing  said  statement  was  imtrue  and 
false." 

By  agreement  of  the  parties  a.  Jury  was 
waived  and  the  case  tried  by  the  court  upon 
the  following  agreed  Btatem«it  of  facta,  vis.: 

'It  is  agreed  between  the  oommonwealth  and 
the  defendant  Oea  H.  Goodman,  who  is  tbt 
senior  member  of  said  firm,  that  this  case  be 
submitted  to  the  court  for  trial  without  the  in- 
tervention of  a  Jury  upon  the  following  agreed 
state  of  facts,  to  wit:  That  on  or  about  August 
6,  1915,  George  H.  Goodman  Company,  of  P«- 
ducah,  Ky„  shipped  to  Sam  O.  Cash  at  Eiddj- 
ville,  Ky.,  tour  qaarts  of  spiritaous  liquors,  tliat 
at  said  time  the  ooonty  of  L^on  in  which  Elddy- 
ville  is  situated  wherein  by  law  the  sale  of 
spirituous  liquors  was  prohibited  and  aaid  Gash 
at  said  time  lived  in  said  county,  and  thtt  this 
shipment  was  made  by  George  H.  Goodman 
Company  to  Sam  O.  Cash  in  pursuance  to  an 
order  in  wotds  and  figures  as  fbUowa,  t»  wit: 
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"•Paducah.  E^. 

"'Gentlemen:  Indoaed  yon  will  find  $3.00 
for  which  please  ship  to  Sam  G.  Cash,  Eddy- 
iTlle,  Ky..  n»ur  quarts  of  Old  Oakford  100  proof, 
•"Yonrs  truly.' 

"And  it  is  further  agreed  that  Sam  G.  Gash 
did  not  aend  said  order  nor  know  anytJiinx 
thereof,  and  did  not  accept  said  whisky  when  it 
got  to  Eddyville,  and  that  he  did  not  want  game 
for  his  personal  use  nor  at  all,  and  that  there 
was  on  the  outside  of  the  package  containing 
said  4  quarta  the  name  of  the  consignee  and  the 
name  of  the  consignor,  and  also  the  words,  'For 
the  personal  use  of  the  consignee.'  " 

The  trial  resulted  in  the  appellaat's  con- 
viction and  the  Infliction  upon  tklm  of  a  fine 
of  nOO.  His  disaattsfactloiL  with  the  iads- 
meat  of  c<Hiriction  led  to  thla  appeal.  Tlie 
iDdictment  was  retomed  under  section  25691), 
Kentnc^  Statutes^  sabeection  2  of  which 
proridea: 

"It  shall  be  nnlawfnl  for  any  person  to  con- 
sign, ship  or  transport  in  any  manner  whatso- 
ever, or  deliver  any  of  the  liquors  mentioned  in 
section  1  of  this  act  to  any  person  In  any  coun- 
ty, district,  precinct,  town  or  city  where  by 
law  sale  of  such  liqaors  is  prohibited,  or  for 
any  person  residing  in  such  prohibited  territory 
to  receive  any  such  liquors,  unless  there  appears 
upon  the  outside  of  the  package  containing  any 
such  liquota,  except  such  as  may  be  received  by 
distillMS,  brewers,  or  wholesale  liquor  dealers, 
the  following  information:  Name  and  address  of 
the  conaiifnor,  name  and  address  of  the  consignee, 
and  the  statement  either  that  sncfa  liquors  are 
for  personal  and  family  use  of  the  consignee,  or 
for  medicinal,  medianical,  chemical,  scientific 
or  sacramental  purposes.  Any  consignee  ac- 
cepting or  receiving  any  package  containing  such 
liquors  upon  which  appears  a  false  statement,  6r 
any  person  consigning,  shipping,  transporting  or 
delivering  any  such  package,  knowing  that  said 
statement  appearing  upon  the  outside  thereof  is 
false,  shall  be  deemed  guilty  of  violating  the 
proviriona  of  this  act" 

[1]  It  hs  insisted  tor  appellant  that  <m  a 
plea  of  not  guilty,  as  made  In  this  case.  It 
was  incumbent  upon  the  commonwealth  to 
show  by  eyidence  that  he  consigned,  shipped, 
or  transported  the  package  of  liquor  in  ques- 
tion to  Sam  G.  Cash  at  Eddyvllle  with  knowl- 
edge at  the  time  that  the  statement  appear- 
ing upon  the  outside  thereof,  '"For  the  per- 
aonal  use  of  the  consignee,"  was  false,  and 
ttiat  there  was  no  evidence  showing  such 
knowledge  on  his  part.  The  first  of  these 
contentions  seems  to  be  sound,  for  it  will  be 
observed  from  the  language  of  the  statute, 
sapra,  that  to  constitute  the  oSeOBe  for  which 
appellant  .was  indicted,  at  the  time  of  ship- 
ping the  package  of  liquor  he  must  have 
known  that  the  statement,  "For  the  personal 
use  of  the  consignee,"  appearing  upon  the 
outside  thereof,  was  false. 

It  remains  to  be  seen  whether  the  record 
before  us  famishes  any  evidence  that  appel- 
lant, in  putting  on  the  package  of  whisky 
aibipped  to  Sam  Or.  Cash  at  BddyvlUe  the 
words,  "For  the  personal  use  of  the  con- 
signee," knew  that  they  were  false.  It  is 
manifest  that  the  order  upon  which  he  claims 
to  have  8hii>ped  the  whisky  did  not  advise 
Um  that  it  was  for  the  personal  use  of  the 
condgnee  tor  It  contains  no  such  statement. 


In  addition,  the  order  was  not  signed  by 
Cash,  the  perscxi  to  whom  It  directed  the 
whisky  to  be  shlMied,  In  view  of  these  facts 
it  is  patent  that  appellant,  in  stating  that 
the  padcage  of  whisky  was  for  the  personal 
use  of  the  consignee,  acted  upon  a  mere  as- 
siuiptlon  that  such  was  the  use  to  which  it 
was  to  be  pot  He  therefore  acted  at  his 
peril  and  took  the  risk  resulting  from  mak- 
ing himself  sponsor  for  the  truth  of  the  state- 
ment, thereby  obtaining  the  privilege  of  ship- 
ping the  liquor  Into  local  option  territory, 
a  privilege  of  which  he  could  not  legally 
avail  himself,  unless  the  statement  was  made. 
The  provision  of  the  statute  which  permits 
the  shipment  of  Intoxicating  liquors  into  lo- 
cal option  territory  for  the  personal  use  of 
the  purchaser  or  consumer,  or  other  uses 
therein  specified  is  Intended  for  the  protec- 
tion of  other  persons  living  In  the  community, 
rather  than  that  of  the  dealer  in  and  pur- 
chaser of  such  liquors.  If  It  is  not  for  the 
personal  use  of  the  consumer  he  has  no  right 
to  purchase  or  have  it  shipped  to  him  in  dry 
territory,  nor  has  the  dealer  the  right  to  sell 
or  ship  It  to  him.  If  It  is  not  sold  for  the 
personal  nse  of  the  consumer  and  Is  not  so 
used,  there  is  nothing  to  prevent  his  selling  It 
to  others  in  violation  of  the  local  option  law. 

[2]  It  was  not  necessary  that  there  should 
have  been  a  crfmtoal  Intent  on  the  part  of 
appellant  to  violate  the  law.  As  said  in  Peo- 
ple V.  Koby,  62  Mich.  577,  18  N.  W.  385,  60 
Am.  Bep.  270,  Judge  Gooley  writing  for  the 
court: 

"I  agree  that  as  a  rale  there  can  be  no  crime 
without  a  criminal  intoit;  but  this  is  not  by 
any  means  a  universal  role.  •  *  *  Many 
statutes  which  are  in  the  nature  of  police  regu- 
lations, as  is  this,  impose  criminu  penalties 
Irrespective  of  any  intent  to  violate  them;  the 
purpose  being  to  require  a  degree  of  diligence 
for  the  protection  of  the  public  which  shall  ren- 
der violation  impossible.  Locke  v.  Common- 
v/ealth,  113  Ky.  864,  60  S.  W.  763,  24  Ky.  Low 
Rep.  654:  Ellison  v.  Commonwealth,  60  S.  W. 
765.  'M  Ky.  Law  Rep.  657 ;  City  of  Paducab  v. 
Jones.  126  Ky.  809,  lOi  S,  W.  071.  81  Ky. 
Law  Bep.  1208, 

There  are  a  number  of  statutory  offenses 
In  which  the  law  does  not  inquire  into  the 
Intention  of  the  person  who  violates  the  stat- 
ute. It  is  Immaterial  whether  it  was  good 
or  bad.  It  is  the  act  constituting  the  offense 
that  the  law  looks  at  and  panishes,  and  not 
the  intention  of  the  perpetrator.  'lii  other 
words,  acts  that  are  not  done  from  cojnpul- 
sion  or  by  necessity.  If  forbidden  by  statute, 
although  not  malum  in  se,  are  punishable  as 
provided  in  the  statute,  notwithstanding  they 
might  have  been  d<xie  without  criminal  in- 
tent WayuMtn  t.  Oommonwealth,  14  Bush, 
466;  Jelllco  Goal  Ool  v.  Commonwealth,  06 
Ky.  873,  2»  S.  W.  26,  16  Ky.  Law  Bep.  463. 
If  It  were  conceded,  however,  that  a  criminal 
intent  was  necessary  to  constitute  the  (rffense 
with  which  appellant  Is  diarged,  it  might 
well  be  said  that  such  Intent  woald  be  pre- 
sumed If  the  act  constituting  tlie  offense  were 
unlawful  and  voluntarily   done.    Tbos,  In 
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C!ommonweaItb  v.  Ball,  13  Bosb,  666,  It  Is 
said: 

"When  the  Legislature  has  declared  that  a 
given  act  shall  be  deemed  aniawful,  the  person 
▼oluntarily  doin«  gaid  act  will  be  charged  with 
a  criminal  intent" 

[3]  If  a  license  dealer,  residing  in  a  coun- 
ty where  intoxicating  liquors  are  permitted 
to  be  sold,  should  ship  such  liquor  into  local 
option  territory  to  a  resident  thereof,  upon 
an  order  therefor  purporting  to  be  signed  by 
the  latter,  accompanied  by  the  price  to  be 
paid  for  such  liquor  and  stating  that  the 
liquor  was  for  his  personal  use,  such  sale, 
though  the  order  should  turn  out  to  be  a 
forgery,  would  not  violate  the  statute,  unless 
the  forgery  were  known  to  the  licensed  deal- 
er at  the  time  of  the  shipment  of  the  Uquor 
or  tlie  circumstances  attending  the  transac- 
tion were  such  as  to  put  a  person  of  ordinary 
prudence,  situated  as  be  was,  upon  inquiry 
as  to  its  genuineness  that  would  reasonably 
hare  led  to  discoTery  of  the  forgery.  In  such 
case  the  mistake  on  the  part  of  the  dealer 
would  excuse  the  violation  of  the  statute  re- 
sulting from  the  sale ;  but  as  in  the  instant 
case  the  order  upon  whicb  the  liquor  was 
shipped  did  not  contain  the  information  that 
it  was  for  the  personal  use  of  the  consignee 
and  was  not  signed  by  the  latter,  these  facts 
furnished  some  evidence  conducing  to  prove 
knowledge  on  the  part  of  appellant  that  the 
statement  made  by  bim  on  the  package  con- 
taining tbe  liquor,  that  it  was  "for  the  per- 
sonal use  of  tbe  consignee,"  was  false.  At 
any  rate,  if  not  sufficient  to  show  such  actual 
knowledge,  they  were  amply  sufficient  to  have 
created  in  the  mind  of  an  ordinarily  prudent 
person,  such  as  appellant  is  presumed  to  be, 
a  doubt  of  the  genuineness  of  tbe  order  and 
put  bim  upon  such  inquli^  as  would  have 
disclosed  its  spuriousness.  Such  inquiry 
could  have  been  made  by  bim  of  Cash,  the 
supposed  consignee,  by  telephone  or  malL 
His  failure  to  make  such  inquiry,  together 
with  tbe  inadequateness  of  the  order  referred 
to,  was  obviously  regarded  by  tbe  circuit 
court  as  furnishing  evidence  sufficient  to  con- 
stitute the  offense  charged  in  the  indictment. 

Even  if  the  order  upon  wliich  appellant 
claimed  to  have  shipped  the  liquor  to  Sam 
U.  Cash  bad  purported  to  bave  been  signed 
by  the  latter,  in  tlie  absence  of  a  statement 
in  tbe  body  of  tbe  order  or  bis  personal  as- 
surance otherwise  given,  that  it  was  for  tbe 
personal  use  of  Oash,  bow  conld  he  have 
known  it  was  to  be  applied  to  such  uses? 
The  agreed  statement  of  facts  contains  noth- 
ing to  show  tbat  lie  acquired  such  informa- 
tion from  any  other  source,  hence  it  does  no 
violence  to  the  evidence  (h:  to  appellant's 
rights  to  say  that  if  be  bad  not  been  in- 
formed that  the  liquor  was  for  the  personal 
use  of  Cash,  bis  statement  to  that  effect  plac- 
ed upon  the  package  was  unauthorized,  and 
therefore  known  by  him  to  be  false. 

The  word  "knowing,"  as  used  in  the  stat- 


ute, sboDld  be  cionstrued  in  the  light  of  the 
evil  the  statute  is  intended  to  prevent,  and 
not  given  the  technical  meaning  of  criminal 
Intent  necessary  to  the  committing  of  a  crime 
per  se.  The  object  of  the  statute  is  not  to 
define  a  crime,  as  such,  but  to  iHVhlbit  the 
sale  of  intoxicating  liquors  in  local  option 
districts,  except  for  the  personal  use  of  the 
purchaser  and  other  uses  therein  specified, 
therefore  tbe  seller  of  such  liquor  to  be 
shipped  Into  such  territory  putting  on  the 
package  the  statement  that  it  is  for  the  per- 
sonal use  of  file  purchaser,  must  at  leaRt 
obtain  of  the  latter  tlie  information  that  it 
is  for  his  personal  use,  and  in  good  faith 
rely  upon  such  statement 

[4]  We  do  not  agree  with  appellant's  conn- 
sel  that  the  Lyon  circuit  court  was  without 
Jurisdiction  to  try  this  case.  Appellant  was 
not  Indicted  for  Illegally  selling  intoxicating 
liquors ;  therefore  the  rule  announced  in  Jos- 
selson  Bros.  v.  Commonwealth,  159  Ky.  468, 
167  S.  W.  374,  Josselson  Bros.  v.  Common- 
wealth, 158  Ky.  787,  166  S.  W.  234,  Common- 
wealth T.  Gast,  143  Ky.  674,  137  S.  W.  515, 
Parker  v.  Commonwealth,  147  Ky.  716, 145  S. 
W.  754,  and  Weidemann  Brewing  Co.  v.  Com- 
monwealth, 123  Ky.  556,  96  8.  W.  834,  29 
Ky.  Law  Rep.  1026,  that  sales  are  to  l>e  re- 
garded as  made  where  the  order  and  mraney 
are  received  by  the  dealer  at  his  place  of 
business  and  tbe  liquor  there  delivered  to 
the  carrier  for  tranq)ortati(m,  does  not  apply. 
Here  the  Indictment  was  for  making  the 
false  statement  on  the  package  prohibited  by 
the  statute.  Such  statement  that  tbe  liquor 
was  for  the  personal  use  of  the  consignee, 
though  written  on  tbe  package  at  the  place  of 
shipment,  was  on  it  when  it  was  attempted 
to  be  ddivered  to  Cash  in  Lyon  county  and 
within  local  option  territory,  and  the  false- 
hood and  deception  Involved  in  its  use  were 
as  well  calculated  to  deceive  tbe  public  in 
Lyon  county  as  in  the  county  of  shipment 
In  view  of  these  facts  the  statute  may  well 
be  said  to  have  been  violated  in  Lyon  comity. 

We  see  no  reason  for  disagreeing  with  the 
conclusion  reached  by  the  circuit  court ;  bence 
the  Judgment  is  affirmed. 


OITX  OF  HENDERSON  ▼.  YBAHAN  et  aL 

(Court  of  Appeals  of  Kentucky.    Apr&  18, 1916.) 

1.  Advebsk  Possession  «=931  —  Statutk  — 
Public  Stbeets. 

Under  Ky.  St  {2646,  providing  that  a  stat- 
ute of  limitations  snail  not  begin  to  run  in  re- 
spect to  actions  by  a  municipality  for  the  re- 
covery of  any  street,  alley,  or  other  public  case- 
ment or  the  use  thereof  until  the  city  authorities 
shall  be  notified  in  writing  by  the  party  claim- 
ing possession  that  such  possession  will  be  ad- 
verse to  the  title  of  such  mnnidpality,  and  that 
until  such  notice  a  person  in  possession  will  be 
deemed  the  tenant  at  will  of  the  munidi>alitj. 
where  plaintiff's  grantor  annexed  a  portion  of  « 
strip  of  land  dedicated  as  a  street  and  fenced 
it  for  15  years  without  notifying  the  city  aa- 
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thoritiea  of  hi*  aaaartiMi  o<  right  to  poMcasioBt 
plaintUTs  title  cannot  be  sustained  on  tlie  tlieory 
that  it  was  adversely  lield. 

[Ed.  Note.— Tor  otber  cases,  see  Adverse  Pos- 
aeoaioo,  Gent.  Die.  U  128-133;  Dec  Dig.  «=> 
31.] 

2.  Adtkbsk  Posbessior  «=»41— Tucb— BxQin- 
BUB— Statuti. 

In  an  action  to  ooiet  title  to  a  strip  of  land 
appropriated  by  the  plaintiff's  grantor  and  claim- 
ed by  the  dty  to  have  been  dedicated  as  a  street, 
if  not  a  street  at  the  time  of  the  appropriation 
the  right  to  claim  it  by  advene  poaseasion  is 
oontroUed  by  Ky.  St.  i  2505,  providing  that  an 
action  for  the  recovery  of  real  property  must  be 
brought  within  16  years  after  ue  right  to  insti- 
tute it  first  aocru«d  to  the  plaintiff  or  to  the 
petaon  from  whom  he  claims. 

[SSd.  Note. — For  otber  ease*,  see  Adverse  Poe- 
aeasion.  Cent.  D^  H  184-200;  Dec  Dig.  «=> 
41-1 

3.  Dbdicatior    «=963(2)— Aookftarob— Oin- 
ciAi.  Acts  ok  Pboceedinos. 

Where  a  street  was  set  apart  and  dedicated 
as  a  public  way  when  the  town  was  laid  out, 
the  fact  that  the  city  did  not  take  physical  pos- 
session or  control  or  improve  the  street,  or  that 
it  was  not  used  by  the  public,  without  some  af- 
firmative act  manifesting  a  purpose  to  abandon 
by  the  city,  will  not  work  an  abandonment  of  the 
street  or  affect  the  city'a  right  to  reclaim  it 
against  an  adverse  holder. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  H  104-106;  Dec.  Dig.  «=963(2).] 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  Myra  S.  Yeaman  and  others  agalnat 
tbe  City  of  Henderso'o.  Judgment  for  the 
plaintiffs,  and  defendant  aK>eal&  Beversed, 
wltb  directions  to  dlsmias. 

B.  S.  Morris,'  of  Benderson,  for  appellant. 
Teaman  &  Teaman,  of  Henderson,  for  ap- 
pellees. 

CABBOIil^  J.  Tbe  city  of  Henderson  waa 
laid  oat  In  1797  by  a  company  that  then  own- 
•ed  the  land  on  which  the  dty  was  subsequent- 
Ix  established.  Tbto  company  made  a  plat  of 
the  proposed  dty,  dividing  It  Into  182  squares 
containing  4  acres  each.  These  squares  were 
laid  off  Into  lots  of  convenient  size,  eadi 
lot  being  numbered  consecutively  from  one 
op.  Two  streets  were  laid  off  100  feet  wide 
running  parallel  with  the  river,  and  10  cross- 
streets  100  feet  wide  were  also  laid  off  run- 
ning at  right  angles  from  the  river.  All  of 
the  lots  shown  on  the  plat,  which  was  re- 
corded in  the  derk's  ofiSce  of  Henderson 
county,  called  for  the  streets  on  which  they 
abutted,  although  it  does  not  appear  that  any 
of  the  streets  were  then  named.  It  further 
appears  that.  Immediately  following  the  lay- 
ing out  of  the  dty,  an  Instrument  called  an 
ordinance  was  adopted  by  the  company  and 
placed  on  record.  In  which  It  was  set  out  that 
the  lots  and  streets  shown  on  the  plat  should 
constitute  tbe  town  of  Henderson  and  the 
lots  be  disposed  of  to  any  person  who  might 
want  to  bay  them,  and,  as  vrill  appear  later 
on,  the  numbers  of  the  lots  given  In  this  plat 


are  yet  recognized  in  transfeis  of  property 
In  the  dty. 

The  street  set  apart  oa  the  map  nearest  to 
and  running  parallel  with  the  Ohio  river  is 
now  known  aa  Water  street,  and  running 
parallel  with  this  street  the  next  street  Is 
now  known  as  Haln  street  From  Main  street 
to  the  Ohio  river,  crossing  Water  street  at 
right  angles,  a  street  was  set  apart  on  the 
plat  of  the  town  100  feet  wide,  and  this  street 
Is  now  known  as  Dixon  street  When  these 
streets  were  first  named  does  not  appear,  but 
it  Is  evident  that  they  were  given  the  names 
they  now  bear  many  years  ago.  In  1877,  S. 
A.  Toung  purchased  a  lot  fronting  on  Main 
street  and  abutting  on  Dixon  street.  The 
deed  conveying  the  land  to  Toung  described 
it  as: 

A  house  and  lot  "beginning  at  a  stake  comer 
of  Dixon  and  Main  streets  and  running  thence 
in  a  northerly  direction  on  Main  street  70  feet 
to  a  stake;  thence  in  a  westerly  direction  and 
at  right  angles  208  feet  and  &%  inches ;  thence 
at  right  angles  in  a  southerly  direction  70  feet 
to  a  stake  in  the  line  of  Dixon  street ;  thence 
with  the  line  of  Dtxon  street  in  an  easterly  di- 
rection 206  feet  and  8^  inches  to  the  beginning, 
and  being  part  of  lot  143  «m  the  original  plat  of 
the  dty  of  Henderson." 

It  will  be  noticed  that  the  deed  conveying 
this  lot  to  Toung  recognized  Dlxcm  street  as 
one  (^  the  lines  of  the  lot  &ud  when  Toung 
bought  It  be  did  not  have  or  set  up  any  daim 
to  any  part  of  Dixon  street  Indeed,  under 
the  conveyance  to  him  he  oonld  not  well  have 
done  this,  because  tbe  deed  did  not  purport 
to  convey  to  him.  any  part  of  Dixon  street 
It  farther  aK)ears  that,  althou^  the  street 
now  known  as  Dixon  street  was  recognized 
and  set  apart  on  the  plat  of  the  dty  as  a  pub- 
lic way,  it  was  uevor  improved  by  the  dty 
In  any  manner  or  used  generally  by  the  pub- 
lic as  a  street  at  least  between  Main  street 
and  Water  street;  the  reason  for  this  being 
that  from  Main  street  to  Water  street  Dixon 
street  Is  in  a  sparsely  settled  part  of  the  dty, 
and  a  deep  ravine  Interfering  with  travel 
runs  In  the  street  beginning  at  a  point  near 
Main  street  and  getting  deeper  and  wider 
towards  Water  street  With  this  situation 
existing,  Toung,  soon  after  he  bought  the  lot 
commenced  filling  up  the  ravine  In  Dixon 
street  adjoining  his  lot  <k>  that  he  might  have 
a  way  to  get  Into  his  lot  from  Main  street 
by  going  down  Dixon  street  After  filling  up 
the  ravine  In  Dixon  street  Toung  annexed  to 
his  lot  a  strip  of  Dixon  street  40  feet  wide 
and  208  feet  and  8^  Inches  deep  from  Main 
street;  and.  after  having  it  In  possession  for 
IMTobably  15  years,  Indoeed  by  a  fence  that  he 
built  In  part  he  sold  this  strip  to  the  appel- 
lee Mrs.  Teaman,  In  1911. 

In  1913,  the  appellee  Mrs.  Teaman  brought 
this  suit  in  equity  against  the  city  of  Hen* 
derson  for  the  purpose  of  having  her  title  to 
this  strip  of  ground  quieted,  stating  in  her 
petition  that  she  was  the  owner  and  in  the 
actual  possession  of  the  land  daimed,  and 
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that  tike  blty  of  fienderaoQ  was  assertbtg 
ownership  to  It  For  answer  to  this  suit  the 
fAty  set  OQt  the  laying  off  aM  establishment 
of  the  dty  as  heretofore  stated,  and  that  Dix- 
on street  had  been  dedicated  and  set  apart  as 
one  of  the  public  streets  of  the  city  and  had 
been  recognized  as  one  of  the  streets  from 
the  time  of  the  laying  off  of  the  dty,  and  It 
was  consequently  entitled  to  have  It  adjudged 
one  of  the  streets  of  the  dty.  In  a  reply, 
after  traversing  the  answer,  Mrs.  Teaman 
pleaded  that  she  and  those  under  whom  she 
claimed  had  been  in  the  adverse  and  contin- 
uous possession  of  the  land  In  controversy 
for  more  than  50  years,  and  that  the  dty  had 
never  set  up  any  claim  to  It  until  shortly  be- 
fore this  suit  was  brought  A  rejoinder 
completed  the  issues,  and,  after  the  evidence 
had  been  taken,  the  case  was  submitted,  and 
it  was  adjudged  that  Mrs.  Teaman  was  the 
owner  of  and  entitled  to  the  q^et  enjoyment 
Of  the  land  in  dispute.  From  this  Judgment, 
the,  dty  appeals. 

In  addition  to  the  foregoing  tacts,  the  evi- 
dence further  shows  that  about  1850,  or  at 
any  rate  at  least  more  than  16  years  before 
1873,  a  fence  was  built  across  Dixon  street 
where  It  interseded  Main  street,  and  for 
many  years  prior  to  1878  Uiere  was  also  an 
old  fence  across  Dixon  street  between  Main 
street  and  Water  street,  and  these  remained, 
although  in  a  dilapidated  condition,  until 
Toung  appropriated  that  part  of  Dlzon  atreet 
heretofore  mentioned.  Who  built  these  fenc- 
es across  Dixon  street  or  why  they  were 
built,  the  evidence  does  not  show.  Plainly 
they  were  not  put  across  the  street  by  any 
person  with  the  view  of  taking  possession  of 
the  street  Inclosed  by  these  fences  or  setting 
up  any  adverse  claim  thereto,  because  there 
Is  no  evidence  in  the  record  that  any  person 
at  any  time  or  In  any  manner  asserted  any 
adverse  claim  to  any  part  of  Dixon  street  un- 
til Judge  Toung  Inclosed  that  part  of  It  that 
now  constitutes  the  lot  In  controversy.  So 
that.  In  determining  the  beginning  and  the 
length  of  time  there  has  been  an  adverse 
holding  of  any  part  of  this  street,  we  cannot 
go  back  any  farther  than  1877,  when  an  ad- 
verse claim  to  the  part  now  in  controversy 
was  first  asserted  by  Judge  Toung.  He  Is 
the  first  person  who  appears  to  have  actually 
taken  possession  of  any  part  of  the  street 
with  a  view, of  appropriating  It  to  his  own 
use,  and  his  possession  only  dates  from  1877. 
It  Is  a  further  matter  about  which  there  Is 
no  dispute  that  Judge  Toung  did  not  at  any 
time  notify  in  writing  the  trustees  or  the 
council  of  the  dty  that  he  was  about  to  or 
had  taken  possession  of  this  strip  of  ground 
with  a  view  of  claiming  and  holding  it  ad- 
versely, nor  did  he  give  the  city  authorities 
any  notice  whatever  of  any  kind  of  his  as- 
sertion of  right  to  the  possession  of  this  lot 

[1,2]  It  Is  important  that  the  time  when 
this  adverse  holding  and  assertion  of  right 
commenced,  as  well  as  the  failure  at  Tonng 


to  give  the  notice  Indicated,  should  be  kept 
In  mind  in  view  of  section  2546  of  the  Ken- 
tucky Statutes  which  became  a  law  in  1873. 
Gen.  Bt  1878,  c.  71,  art.  5,  S  1.  This  statute, 
as  it  has  been  in  force  sinoe  1873,  reads  as 
follows : 

"The  limitations  mentioned  in  the  first  artide 
of  this  chapter  shall  not  begin  to  run  in  respect 
to  actions  by  any  town  or  city  for  the  recovery 
of  any  street  alley,  or  other  public  easnncot, 
or  any  part  of  either,  or  the  use  thereof  in  sarh 
town  or  city,  until  the  trustees,  or  the  council 
or  the  corporation,  by  whatever  name  known  or 
called,  have  been  notified  in  writing  by  the  party 
in  possession,  or  about  to  take  possession,  to  the 
effect  that  sndi  possession  will  be  adverse  to  the 
right  or  title  of  such  town  or  city.  Until  such 
notice  is  given,  all  possession  of  streets,  alleys 
and  public  easements,  or  any  part  of  either, 
in  any  town  or  city,  shall  be  deemed  amicable, 
and  die  person  in  possession  the  tenant  at  will 
of  sniA  town  or  city." 

C<»sldering  this  statute  in  connedJon  with 
the  undisimted  facts,  it  is  apparent  that  the 
right  of  Mrs.  Teaman  to  the  possession  of  the 
part  of  this  street  claimed  by  her  cannot  be 
sustained  on  the  theory  that  It  was  adverse- 
ly held  by  her  and  those  under  whom  she 
claims,  If  Dixon  street  Is  to  be  treated  as 
one  of  the  streets  or  public  ways  of  the  dty. 
because,  in  the  absence  of  the  notice  provided 
for  In  section  2546,  the  statute  of  limitati<« 
never  commenced  to  run  against  the  dty  aft- 
er Toung  took  adverse  possession  of  the  part 
of  the  street  In  question,  and  there  was  no 
adverse  holding  prior  to  his  occupancy.  The 
right  therefore  of  Mrs.  Teaman  to  hold  this 
lot  against  the  claim  of  the  dty,  if  she  has 
such  right  must  l>e  put,  as  urged  by  her 
eounsel,  on  the  ground  that  Dlzon  street  was 
not  at  the  time  It  was  appropriated  by 
Toung  or  subsequently  one  of  tbe  streets  oe 
public  ways  of  the  dty,  and,  if  this  were  so, 
the  statute  quoted  would  have  no  application 
to  the  case.  If  Dixon  street  was  not  at  the 
time  Judge  Toung  appropriated  part  of  it,  or 
subsequent  thereto,  a  street  or  public  way' of 
the  dty,  then  the  right  to  claim  it  by  adverse 
possession  would  be  controlled,  by  section 
2505  of  the  Statutes,  providing  that  an  ac- 
tion for  the  recovery  of  real  property  can 
only  be  brought  within  16  years  after  the 
right  to  institute  U  first  accrued  to  the  idain- 
ti£F  or  to  the  jierson  from  whom  be  claims, 
and,  as  Judge  Toung  and  Mrs.  Teaman  had 
actual  adverse  and  conUnuous  possession  of 
this  lot  for  more  than  15  years  previous  to 
the  Institution  of  this  action,  the  right  of  the 
dty  to  recover  the  lot  would  be  barred  by 
limitation.  The  question  therefore  recurs: 
Was  the  place  called  Dixon  street  a  street  or 
public  way  of  the  dty  at  the  time  that  Judge 
Toung  indosed  and  took  adverse  possession 
of  the  lot  now  claimed  by  Mrs.  Teaman? 

On  behalf  of  Mrs.  Teaman,  the  argument  is 
made  that  although  in  the  original  plat  of 
the  town  what  Is  now  known  as  Dixon  street 
was  set  apart  by  the  owners  of  the  land  as 
one  of  the  streets  and.  public  waya.  ojf  the 
proposed  dty  and  dedicated  t»  the  «■»  of  the 
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paUlc,  It  ynm  vemt  aoeepted  fai  any  niamwr 
by  the  dtr  aottioMtles  as  a  stnet  or  imbllc 
way,  and  ho  Is  not  now  and  newer  was  a 
street  or  pnttBc  way  of  the  dty.  In  Biipport 
of  this  argument,  onr  attention  la  called  to 
the  cases  o'  Oedge  v.  Com.,  9  Bash,  61 ;  City 
of  liatonia  Agricultural  Ass'n,  189  Ky.  T32, 
109  S.  W.  8Se;  MnlUgan  ▼.  McGregor,  166 
Ky.  222,  176  S.  W.  1129. 

In  the  Gedge  Case,  it  appears  from  the 
opinion,  which  was  handed  down  In  18T3, 
that  In  1852  W.  K.  Wall  conveyed  to  the 
CorlngtMi  ft  Lexington  Railroad  a  small  par- 
cel of  gromtd  adjacent  to  the  town  of  Cyn- 
thlana,  to  be  held  by  the  raUroad  company 
tor  the  pnrpose  of  a  depot,  including  a  street 
30  feet  wide  which  was  to  be  kept  open  for 
the  pnbVc  use.  The  raUroad  company  took 
possession  of  the  ground  under  the  convey- 
ance and  used  it  in  connection  with  the  pub- 
lic. The  30  feet  of  ground  designated  as  a 
street  by  the  conveyaace  was  never  marked 
off  either  as  a  street  or  road.  Tbe  only  use 
the  public  made  of  it  was  in  crossing  it  in 
order  to  get  to  ttie  depot  In  1871,  the  rail- 
road company  constructed  a  swltdi  In  soch  a 
way  as  to  obstruct  the  travel  opon  tbls  SO 
feet,  and  was  indicted  for  creating  and  con- 
tinulngr  a  nuisaiwe  in  and  across  the  pnbUc 
street  and  highway  of  the  town  of  Cynthiana. 
In  bolding  that  the  indlctm«oit  would  not  lie 
because  there  bad  never  been  any  acceptance 
of  tbls  street  by  the  dty,  the  court  said: 

'The  deed  from  Wall  establishes  the  dedica- 
ti<Nti  of  the  ground  for  public  use,  and  the  only 
question  to  be  considered  is:  Can  the  common- 
wealth maintain  an  IndictmeDt  against  the  raU- 
road company  for  a  nuisance  in  obstructing  its 
way  created  by  the  grant  from  Wall,  in  the  ab- 
seoce  of  aay  other  aoceptanoc  by  the  pobUc  Hum 
the  mere  user  in  crossing  it?  The  right  in  Wall 
to  make  the  dedication  of  the  ground  to  be  used 
as  a  street  or  highway  is  unquestioned,  but 
such  a  dedication  does  not  compel  the  town  of 
Cynthiana  to  improva  the  street  or  keep  It  in 
repair.  *  *  *  A  road  or  street  dedicated  to 
the  public  must  be  accepted  by  the  oouoty  court 
or  town,  either  upon  th«r  records  or  by  the  con- 
tinned  use  and  recogaition  of  the  ground  as  a 
iughway  for  such  a  length  of  time  as  weald  im- 
ply an  acceptance.  *  *  *  In  the  present  case, 
the  ground,  or  the  most  of  it,  conveyed  by  Wall 
to  the  railroad  company,  was  left  vacant  and 
nninclosed  from  the  year  1854  until  the  year 
1868,  and  during  this  whole  period  the  public 
osed  the  ground  of  the  company  as  much  as 
they  did  the  30  feet  of  ground  dedicated  for  the 
street.  The  entire  open  space  was  used  by  the 
public  in  their  ingress  and  egress  to  and  from 
the  depot  and  cattle  pens  of  the  company.  The 
ground  in  controversy  had  never  been  even  mark- 
ed out  or  used  as  a  street  by  the  trustees  of 
the  town  of  Cynthiana,  aad  there  was  no  ac- 
ceptance by  tbera,  either  expressly  or  by  implica- 
tion, of  the  dedication.  The  fact  of  the  town 
limits  having  been  extended  so  as  to  embrace 
tbe  gronnd  where  the  switch  was  constructed  is 
■aot  an  acceptance  of  the  benefit  at  the  grant 
from  WaU;  and,  if  the  acceptance  had  been 
sbown,  still,  as  there  was  no  street  marked  out 
or  used  by  the  public  on  the  gronnd  designated, 
this  indictment  could  not  be  sustained  against 
tbe  appellants  for  the  obstruction  complained 
of." 

In  the  City  of  Latopla  Case,  dedded  In 
1908,  it  appears  that  in 'I860  one  Jwes  made 
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a  plat  of  his  tSrm  sttaated  ontslde  the  dty 
ItaltB  of  tike  dty  of  Oovlngton,  laying  off  the 
land  into  tpwn  lets  and  dividii^  tbem  by 
streets  and  alleys.  In  1894,  the  dty  of  La- 
tonia  was  organized,  and  in  1900  its  bound- 
aries were  extended  so  as  to  annex  a  i>art  of 
the  land  that  had  been  laid  out  into  lots  and 
streets  by  Jones.  In  1882,  the  Latonia  Agri- 
cultural Association  bought  about  200  acres 
of  tbe  land  Jones  had  thus  laid  off  for  a  dty 
site  and  converted  It  into  a  race  track.  Aft- 
er it  had  l)een  inclosed  and  used  as  a  rare 
track  for  about  16  years,  the  dty  of  Latonia 
undertook  to  open  up  through  tbe  race  track 
grounds  the  streets  laid  off  in  the  Jones  plat, 
and  thus  the  litigation  arose.  In  holding 
that  the  streets  shown  on  the  plat  of  the 
Jones  subdivision  could  not  be  opened 
through  the  grounds  occupied  by  the  race 
track  because  they  had  never  been  accepted 
as  streets  or  pubMc  way  by  the  dty  of  La- 
tonia or  any  public  authority,  liie  court  said: 

"The  property  in  question  was  outside  of  the 
city  of  Latmia  at  the  ttane  of  the  attempted 
dedication  by  the  Jones  plat.  The  attempt  to 
establish  a  town  on  the  Jones  farm  had  been 
abandoned.  The  appellee  purchased  all  the 
property  platted  except  a  few  lots,  buying  out 
all  adverse  interests  of  lot  holders  within  its 
boundary.  It  held  the  property  adversely  for 
more  than  16  years  before  the  right  of  the  dty 
of  Latonia  (assuming  it  to  have  a  right)  to 
daiia  tte  streete  arose,  or  could  have  arisen. 
Tbe  bar  of  the  statute  was  eomplete  long  before 
the  dty  of  Latonia  annexed  the  property  of  ap- 
pellee, It  has  erected  upon  the  land  improve- 
ments said  to  be  worth  from  $200,000  to  $250,- 
000.  To  permit  the  dty  to  project  the  ert:reets  in 
question  through  its  property  now  would  be  to 
entail  opon  it  a  complete  loss  of  the  property  as 
a  race  track.  No  court  would  permit  tiiis  to  be 
done  without  tbe  establiahment  on  the  part  of 
the  dty  of  a  dear  legal  right  so  to  do." 

In  the  Mulligan  Case,  tbe  question  was 
whether  the  dty  could  charge  property  own- 
ers with  the  cost  of  improving  certain  ways 
that  had  been  set  apart  for  the  public  use  in 
connection  vrltb  the  sale  of  lots,  and  it  was 
held  that,  as  tbe  dty  had  never  accepted 
these  public  ways  in  such  manner  as  to  con- 
stitute them  streets  of  the  dty  in  accordance 
with  section  3004  of  the  Statutes,  tbe  prop- 
erty owners  could  not  be  charged  with  their 
improvement,  saying: 

"Tbe  dedication  of  a  street  or  public  place 
to  public  U8e  and  its  use  by  the  general  pub- 
lic does  not  moke  it  a  part  of  the  public  ways 
of  the  city  until  it  has  been  accepted  by  the 
dty.  Under  the  common  law  as  well  as  the 
statute,  acceptance  la  necessary  to  convert  the 
dedicated  territory  into  a  public  way  or  street  of 
the  city.  The  mere  act  of  dedication,  or  tbe  use 
ot  the  dedicated  territory  by  the  general  public, 
however  long  it  may  have  continued,  does  not 
put  upon  the  dty  ine  duty  of  acceptance,  nor 
con  the  dty  be  charged  with  the  care  of  a  pub- 
lic place  merely  by  the  dedieation  of  it  to  a 
public  use.  Whether  the  city  will  assume  the 
burden  that  follows  acceptance  rests  with  It" 

We  have  set  out  these  cases  at  some 
length  for  the  purpose  of  showing  that  while 
they  sustain,  as  do  many  others,  the  conten- 
tion of  counsel  for  Mrs.  Yeaman  that  dedica- 
tion without  acceptance  will  not  for  all  pur- 
poses convert  a  place  into  a  street  or  public 
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way  or  diarge  the  city  with  Its  care,  we  are 
yet  of  the  opinion  that  they  should  not  be 
followed  as  controlllag  authority  in  the  dis- 
position of  the  case  we  hare.  In  no  one  of 
them  was  the  question  here  presented  di- 
rectly InvolTed,  and  in  each  case  the  decision 
was  put  on  the  existence  of  material  facts 
that  do  not  appear  in  this  record. 

[3]  Returning  to  our  case,  the  street  now 
called  Dixon  street  was  one  of  the  streets 
set  apart  as  a  public  way  when  the  town  of 
Henderson  was  laid  off;  and  so  it  remained 
without  occupancy  or  adverse  claim  on  the 
part  of  any  person  until  1877.  Until  that 
time  no  person  had  asserted  any  adverse 
claim  to  it  or  appropriated  any  part  of  it  to 
his  own  use.  Continuously  from  the  begin- 
ning it  bad  retained  Its  character  as  a  street. 
It  is  true  it  had  not  been  improved  by  the 
city  or  any  property  owner  and  remained  In 
the  same  condition  it  was  in  when  first  set 
apart  as  a  street  But  the  mere  fact  that 
the  city  failed  to  improve  the  street,  or  its 
nonuser  by  the  public,  did  not  work  an 
abandonment  of  it  as  a  street 

When  streets  are  set  apart  and  dedicated 
to  the  public  use,  and  a  town  or  city  is  built 
<m  the  ground  so  laid  oft  for  this  purpose, 
the  city  authorities  are  not  required  to  take 
physical  possession  or  control  of  each  street, 
or  to  improve  it  in  order  to  save  th^r  right 
to  reclaim  it  against  any  person  who  under- 
takes to  hold  it  adversely.  Nor  is  there  any 
period  fixed  by  statute  or  Judicial  ruling  in 
which  a  street  so  dedicated  must  be  taken 
possession  of  by  the  city  or  improved  by  it 
in  order  to  prevent  an  abandonment  The 
dty  may  delay  manifesting  its  acceptance  by 
control  and  improvement  as  long  as  it 
pleases.  It  may  wait  until  the  needs  of  the 
public  or  the  dty  require  its  improvement, 
and  in  the  meantime,  and  since  the  statute 
of  1873,  no  person  may  take  possession  of  a 
street  dedicated  to  public  use,  although 
there  may  have  been  no  record  acceptance  of 
it  or  overt  act  of  control,  without  giving 
the  statutory  notice  of  his  intention  to  ap- 
propriate it 

If  mere  nonuser  by  the  public,  or  failure 
on  the  part  of  the  city  authorities  to  take 
some  affirmative  action  looking  towards  the 
acceptance  of  land  dedicated  to  public  use 
as  a  street  or  way,  would  work  an  abandon- 
ment of  it  for  the  purpose  for  which  it  was 
dedicated,  to  the  extent  that  private  Individ- 
uals might  boldly  take  possession  of  the 
ground  so  dedicated  and  convert  it  to  their 
own  uses,  the  city  as  well  as  the  public 
might  be  deprived  of  valuable  property,  and 
the  right  to  use  and  occupy  land  that  had 
been  set  apart  for  public  purposes.  Nor  do 
the  authorities  support  the  claim  here  made 
that  the  nonuser  of  this  street  by  the  public 
and  the  failure  of  the  city  to  indicate  its  ac- 
ceptance of  it  by  some  affirmative  act  be- 
tween the  time  it  was  dedicated  to  public  use 
and  1873,  bad  brought  about  an  abandon- 


ment that  left  this  liuid  in  JS73,  as  well  at 
in  1877,  free  to  be  taken  poaa^si^n  of  by 
any  peoBon  who  might  assert  a  hostile,  ad- 
verse claim  to  it  and  hold  it  under  such 
claim  for  15  years. 

It  should  be  kept  in  mind  that,  soon  after 
the  town  of  Henderson  waa  Isild  off  and 
Dixon  street  and  the  other  streets  set  apart 
for  the  use  of  those  who  might  Inhabit  the 
city,  a  town  was  in.  fact  established  on  tbe 
site  laid  off,  which  soon  grew  into  a  city  of 
several  thousand  people;  and  this  street, 
which  was  in  tbe  beginning  within  tbe  corpo- 
rate limits  of  the  town,  has  always  remained 
within  the  corporate  limits  of  tlie  city.  Tbe 
land  known  as  Dixon  street  was  a  street 
when  Judge  Xonng  tn  1877,  took  possession 
of  a  part  of  it  The  pubUc  and  theicity  had 
the  same  claim  and  right  to  it  la  1877  that 
the  public  and  the  town  had  when  Henderson 
was  first  established  as  a  town.  It  remained 
as  it  was  when  first  set  apart  as  a  street 

The  dty  at  all  times  had  the  right  to  im- 
prove it,  and  the  public  at  aU  times  Iiad  tlie 
rlgbt  to  the  use  of  It  Acceptance  in  some 
form  was,  of  course,  necessary  before  tbe 
dty  could  be  charged  with  the  duty  of  main- 
taining it  in  good  condition  for  travel  and 
l>efore  it  could  be  made  liable  in  damagBS 
to  any  person  injured  by  its  unsafe  condi- 
tion ;  although  acceptance  of  this  nature  was 
not  necessary  to  enable  the  dty  to  retain  and 
hold  the  possession  of  the  street  for  the  uses 
to  which  It  was  dedicated.  Nothing  short  of 
some  affirmative  act  on  the  part  of  the  dty 
manifesting  Its  purpose  to  abandon  the  street 
could  work  an  abandonment,  and  the  record 
does  not  disdose  any  such  act  It  had  not 
lost  in  the  year  of  its  existence  any  of  tbe 
characteristics  of  a  street,  nor  had  the  pur- 
pose of  its  dedication  been  interfered  witlt 
by  any  hostile  claimant  until  1877.  If  it  was 
a  street  In  1797,  so  it  was  a  street  ih  1877. 
The  fact  that  the  city  had  not  improved  It 
or  the  fact  that  the  public  had  not  used  it 
did  not  extinguish  the  purpose  for  which  it 
was  dedicated  or  authorize  its  appropriatioa 
by  one  who  had  not  right  or  title  to  any  part 
of  It  Judge  Toung  entered  upon  this  street 
as  a  trespasser  and  took  possession  of  it 
without  any  color  or  pretense  of  title,  al- 
though, except  for  tbe  statute  of  1873,  his 
adverse  holding  and  occupancy  would  hav« 
barred  the  right  of  the  dty.  But  the  statute 
of  1873  protected  tbe  street  against  adverse 
holding  subsequent  to  that  time,  as  the  notice 
provided  for  in  the  statute  was  not  given  to 
the  dty,  and  so  the  right  of  the  dty  to  re- 
claim possession  is  not  barred  by  lliuitatioa 

Tbe  leading  case  In  this  state  on  this  sub- 
ject is  Rowan's  Ex'is  v.  Town  of  Portland. 
8  B.  Mon.  232.  Tbe  facts  in  that  case  are 
very  similar  to  the  facts  in  the  case  at  bar. 
and  the  court,  in  an  elaborate  opinion,  reach- 
ed the  conclusion 'that  when  a  town  Is  laid 
off  with  designated  streets  and  public  ways 
and  afterwards  a  dty  is  established  on  the 
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Bite,  tbe  grcmnd  designated  for  publie  use  | 
mast  be  taken  to  have  been  irrevocably  dedi- 
cated to  that  use.    It  was  further  said : 

"Tbe  dedication,  having  been  made  and  prov- . 
ed  by  the  map  and  sales  and  conveyance  of  the 
lots  with  reference  to  it,  did  not  require  a  sub- 
sequent user  to  establish  or  prove  it.  *  •  * 
To  say  that  a  dedication  to  the  use  of  the  fu- 
ture town  and  of  the  public,  made  when  tbe 
site  of  the  town  was  in  a  state  of  nature,  would 
be  lost  if  not  followed  by  immediate  and  con- 
tinued use,  or  should  be  limited  to  the  extent 
to  which  it  was  thus  used,  would  deprive  the 
dedication  of  its  practical  and  of  its  intended 
value,  and  would  make  it  a  mockery." 

In  Cily  of  Govingtou  v.  Hall,  08  S.  W.  317, 
30  Ey.  Law  Bep.  356,  the  oonrt,  in  speakins 
of  the  dedication  of  streets  to  public  nse  by 
the  owner  of  ground  who  laid  it  off  for  the 
purpose  of  eetabUshlng  a  town,  said: 

"When  a  street  has  been  dedicated  in  this 
way,  the  city  may  accept  it  when  it  gets  ready, 
and  in  the  meantime  the  owners  of  the  lots  call- 
ing for  the  streets  are  estopped,  not  only  as 
BRainst  the  other  owners,  but  as  against  the 
city,  to  say  that  the  ground  is  not  a  street." 

In  Elliott  T.  City  of  Lonlsvllle,  12S  Ky.  278, 
90  S.  W.  990,  the  court  said: 

"It  is  well  settled  that  the  mere  nonuser  of 
public  property— that  is,  property  taken  or  ded- 
icated to  public  use — is  not  an  abandonment,  no 
matter  how  long  the  nonuser  may  exist." 

These  cases,  which  are  distinctly  in  point, 
are  in  line  with  the  weight  of  authority,  as 
may  be  seen  by  an  examination  of  37  Cyc. 
19S;  Dillon  on  Municipal  Corporati<xi8,  vol. 
1,  {067;  Elliott  on  Streets  and  Roads,  fS 
187  and  1176 — and  are  controlling  here. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  ffiemlss  the  petition. 


CTUMBERIAND  B.  C».  r,  HEMPHILIj. 

fConrt  of  Appeals  of  Kentucky.    April  18, 
""^  1916.) 

1.  Gakbixhs  «=>280(1)— Takiks  ttp  Pabsbn- 

OERS— Pl>ATFOBUS. 

It  is  the  duty  of  a  carrier  to  provide  for  its 
passengers  a  reasonably  safe  platform  and  ap- 
proaches to  its  trains,  and  if  it  fails  in  such 
duty,  and  by  reason  thereof  a  passenger  is  in- 
jured, it  is  Uable  in  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1085-1088. 1102,  1106,  1109;  Dec. 
Xng.   «=>280{1).] 

2.  Cabrtkcb  «=3305^  —  Nkouocnce— Pboxi- 

KATE  CAinSE. 

To  recover  for  injuries  from  a  /^rner's 
failure  to  provide  a  reasonably  safe  platform 
and  approaches  to  its  trains  it  must  be  shown 
that  mch  CsUnte  was  the  proximate  cause  of 
the  injur. 

[E2d.  Note. — For  other  eases,  see  Carriers, 
Cent.  Dig.  H  1136-1139,  1246;  Dec.  Dig.  «=» 
305(2).] 

3.  CAmiEns  ®=>805(2)— Taking  up  Passew- 
nKBS  —  IwjTJBT  —  Neoltgence — Proximate 

GAt78B. 

Id  an  action  for  damages  for  personal  in- 
jary,  'plaintiff,  whose  evidence  showed  that  the 
*Vreeuiig"  of  bis  foot  as  he  was  about  to 
board  defendant's  train  was  the  proximate  cause 
of  bis  fall  and  oons«]uent  injury,  and  failed  to 
show  that'tbe  "creeling"  of  his  foot  was  due  to 


any  negligence  on  the  part  of  the  defendant,  was 
not  entitled  to  recover. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  }{  1136-1130,  1245;  Dec.  Dig.  «=> 
305(2).) 

Appeal  from  Circuit  CJourt,  Knox  County. 

Action  by  John  W.  Hemphill  against  the 
Cumberland  Bailroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

Black,  Black  ft  Owens,  of  Barbonrvllle, 
for  appellant  Golden  ft  Lay,  of  Barbonr- 
yUe,  for  appellee. 

OLAT,  C  In  this  action  for  damages  for 
personal  Injuries,  plaintiff,  John  W.  Hemp- 
hill, recovered  of  the  defendant,  Cumber- 
land Railroad  CkKopany,  a  verdict  and  judg- 
ment for  95<X).    The  cranpany  appeals. 

The  facts  are  as  follows:  The  company  op- 
erates a  line  of  railroad  extending  from  Ar- 
temns  to  Wheeler,  in  Knox  county,  a  distance 
of  abont  10  miles.  At  Wheeler,  the  southern 
t«miinxi8  of  the  road,  the  Brush  Creek  Coal 
ft  Manufacturing  Company  iterates  a  coal 
mine.  Its  store  building  is  located  vrtthln  a 
few  feet  of  the  railroad  track.  In  front  <rf 
the  bnildlng  la  a  wooden  platform  6  or  8  feet 
wide  and  running  parallel  with  the  track  for 
about  35  feet.  Between  the  wood«i  platform 
and  the  track  is  a  dirt  and  cinder  fill.  No 
depot  building  is  maintained  at  Artemns, 
but  the  passengers  -pay  cash  fare  for  their 
transportation.  The  company's  trains  stop 
opposite  the  platform  and  All.  naintiff  was 
employed  in  the  coal  oom'pany's  store.  A 
few  days  before  the  accident  he  had  been 
notified  that  the  coal  company  contemplated 
redncing  its  store  force  and  that  be  would 
probably  be  one  of  the  men  who  would  be 
laid  off.  On  the  evening  of  January  24, 1014, 
plaintiff  and  his  wife,  who  was  partially 
blind,  left  the  store  building  and  went  across 
the  platform  and  along  the  cinder  fill  lor 
the  purpose  of  taking  passage  on  defendant's 
evosing  train.  The  car  steps  were  near  tbe 
end  of  the  fill  and  platform.  After  certain 
passengers  had  alighted,  those  intending  to 
board  the  train  walked  up  the  st^>s  and  en- 
tered tbe  cars.  Among  those  who  boarded 
the  train  was  plaintiff's  wife.  After  she, 
with  the  conductor's  help,  had  boarded  the 
train,  plaintiff  says  that  before  he  started  to 
pull  upon  the  train  he  stepped  aronad,  and 
in  doing  so  "creeled  his  foot  in  some  way" 
and  fell  down  tbe  embankment,  a  distance  of 
5  or  6  feet.  He  claims  that  his  hands  and 
arm  were  badly  hurt,  and  that  his  back  was 
wrenched  and  bad  been  hurting  liim  ever 
since.  Because  of  the  pain  in  his  bads  he 
bad  hardly  been  able  to  rest  either  during 
the  day  or  the  night  since  he  had  gotten 
hurt  At  the  time  of  the  accident  he  weigh- 
ed attout  200  pounds  and  was  64  years  of 
age.  In  going  from  the  store  to  the  train 
and  at  tbe  time  of  the  injury  he  carried  a 
lantern.    Tbe  conductor  also  had  a  lantern. 
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There  was  no  railing  around  the  embank- 
ment, and  no  light  wag  maintained  by  the 
company.  After  the  Injury  plaintiff  was  pick- 
ed up  and  boarded  the  train.  He  and  his 
wife  visited  his  son-in-law  nntll  Monday 
morning,  when  he  returned  to  the  store, 
where  he  worked  for  the  coal  company  until 
February  1st,  when  he  was  laid  off,  not  be- 
cause of  his  physical  condition,  but  becanse 
the  company  had  determined  to  reduce  Its 
force.  He  never  consulted  any  physician  In 
regard  to  bis  injnrles,  although  the  coal  com- 
pany's physician  was  related  to  his  wife,  and 
plaintiff  contributed  50  cents  per  month  to- 
wards the  physician's  eompensatlon.  Scmie 
six  or  seven  years  before  the  accident  plain- 
tiff had  walked  off  his  porch  and  injured  his 
ankle.  It  was  also  shown  that  he  ai^Iied  to 
the  raUroad  company  for  work  and  wanted 
an  easy  job.  At  the  same  time  he  complain- 
ed of  the  same  physical  disability  that  he 
claims  resulted  from  his  fail.  On  cross-ex- 
amination plaintiff  admitted  that  he  was  ac- 
qoalnted  with  the  physical  conditions  cur- 
rounding  the  store  and  railroad  track.  He 
also  stated  that  up  to  the  time  he  tamed 
around  and  his  foot  "creeled"  be  had  not 
been  injured  in  any  way.  On  redirect  ex- 
amination plaintiff  stated  that  the  only 
thing  he  did  for  his  injuries  was  to  rub  some 
liniment  on  his  back.  He  also  stated  that 
he  talked  to  Dr.  Logan  two  or  three  times 
about  i^  but  that  Dr.  Logan  tiad  gone  away. 
[1-3]  It  is,  of  course,  the  duty  of  a  car- 
rier to  provide  for  its  passengers  a  reason- 
ably safe  platform  and  approaches  to  its 
trains,  and  if  it  fails  in  this  duty,  and  by  rea- 
son thereof  a  passmger  is  Injured,  it  is 
liable  in  damages.  Louisville,  etc.,  R.  Go.  v. 
Payne,  138  Ky.  539,  118  S.  W.  362,  1»  Ann. 
Cas.  294;  lioulsville,  etc.,  R.  Co.  v.  Turner, 
137  Ky.  730,  126  8.  W.  372,  136  Am.  St.  Riep. 
317 ;  Illinois  Central  R.  Co.  v.  Cruse,  123  Ky. 
463,  96  S.  W.  821,  29  Ky.  Law  Rep.  914,  8 
li.  R.  A.  <N.  S.)  299,  IS  Ann.  Cas.  593,  4  R.  C. 
L.  p.  1226,  f  648.  In  order  to  recover,  how- 
ever, it  must  be  shown  that  such  failure  was 
the  proximate  cause  of  the  injury.  This  is 
not  a  case  where  the  passenger  was  ignorant 
of  the  conditions,  and  walked  off  the  plat- 
form because  it  was  too  narrow,  or  was  un- 
guarded or  lullghted.  The  platform  was 
right  in  front  of  the  store  where  plaintiff  had' 
been  working  for  some  time.  He  had  fre- 
quently used  the  platform  and  was  perfectly 
familiar  with  its  condition.  At  the  time  of 
the  accident  he  himself  carried  a  lantern. 
He  and  his  wife,  who  was  partially  Mind, 
walked  along  the  platform  and  had  no  diffi- 
culty in  reaching  the  steps  of  the  car.  He 
and  the  conductor  assisted  his  wife  in  board- 
ing the  train.  He  then  says  that  he  started 
to  pull  upon  the  train,  but  before  he  did  so 
be  stepped  around  and  "creeled"  his  foot  in 
some  way  and  fell.  He  admits  tbat  up  to 
this  time  he  had  not  been  Injured.  He  does 
not  explain  how  his  foot  happened  to  "cre^." 


He  does  not  show  tliat  tbe  "eredlaig"  was 
due  to  any  defect  in  the  platCorm.  For  angbt 
tbat  appears  in  the  record,  plaintiff's  fall 
was  due  entirely  to  the  fact  that  his  foot 
"creeled,"  end  no  one  can  say  that  his  in- 
juries were  not  due  to  tbe  fail,  but  to  tbe 
fact  that  be  rolled  down  the  embankment 
Neither  the  presence  of  electric  lights  nor  of 
barriers  would  have  prevented  the  falL  He 
would  simply  have  fallen  against  the  bar- 
riers, instead  of  rolling  down  the  embank- 
ment. 

Under  tbe  circumstances.  It  cannot  be  said 
that  plaintiff's  injuries  were  due  to  tbe  nar- 
row, or  unguarded  or  unllghted  condition  of 
the  platform.  On  the  contrary,  his  own  evi- 
dence shows  tbat  the  "creeling"  of  his  foot, 
which  alone  caused  blm  to  fall,  was  tbe 
proximate  cause  of  his  injuries,  and.  having 
failed  to  show  that  the  "creeling"  of  his  foot 
was  due  to  any  negligence  on  the  part  of  the 
company,  we  conclude  that  he  is  not  entitled 
to  recover.  It  follows  that  the  trial  court 
should  have  directed  a  Terdlct  In  favor  of 
defendant 

Judgment  revessed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


CHESAPEAKE  &  0.  BT,  CO.  t.  HUDSON. 
(Court  of  Appeals  of  Kentu<^.    April  2, 1916.) 

1.  Railroads  ^=3278(2)— Injttbt  to   Pekbok 

WOBKINO    ON     €AB--CONTBIBtrrOBY     NeOLI- 
OKNCB. 

An  employ^  of  a  brick  plant,  where  railroad 
cars  were  bein^  switched,  who,  at  the  order  of 
the  freight  train  conductor,  released  the  brake 
of  a  coal  car  while  the  locomotive  was  pushing 
against  It,  so  tbat  be  was  thrown  under  the 
car  by  its  lurching  when  the  brake  was  releas- 
ed, without  knowledge  that  the  car  was  being 
pushed  by  the  engine  and  without  knowledge  of 
the  danger  in  which  he  placed  himself  in  ai- 
tpmpting  to  release  the  brake  as  he  did,  was 
not  guilty  of  contributory  nei^igence. 

IE4   Note.— For  other  cases,   see   Railroads, 
CentDig.  i$886,  896;  Dee.  Dig.  <S=>278(2).] 

2.  Railboads  «s>275C1)  —  PxBsoif  Wokkixo 
ON  Cab— DiscovBKBD  Pebil. 

Where  a  freight  train  conductor  saw  that 
the  employfi  of  a  orick  plant,  a  mere  volunteer 
or  trespasser,  was  in  danger  from  attempting  to 
release  the  brake  of  a  coal  car  while  a  locomo- 
tive was  pushing  against  it,  it  was  his  duty  to 
stop  the  engine  from  pushing. 

liOd.   Note.— "For   other  cases,   see  Raflroada, 
Cent  IMg.  i  878;  Dec  Dig.  «=32TOa).] 

8.  RAn;B0ADB  i8»282<9)  —  Pbbson  WoKKiifo 

ON   Cab— DiSCOVEBED   PSBHr-QUESriON    FOB 
JtJBT. 

In  an  action  by  the  employ^  of  a  brick 
plant  against  a  railroad  company  for  injnrin 
received  in  releasing  the  brake  of  a  ooal  car 
against  which  the  locomotive  of  the  ro>ad'i 
freight  train  was  tinshing,  whether  plaintiff's 
iivjuriee  were  caused  by  failure  «f  the  conductor 
of  tbe  train  to  exercise  ordinary  care  to  prevent 
them  by  stopping  tbe  engine  after  diaooverias 
plaintiff's  p«m  held  for  the  Jniy. 

["Ed.  Note.— For  otiier  eases,  see  Railroads, 
Cent  Dig.  I  »18;   Dec.  Dig.  «=9282<8).I 
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Appeal  from  CLrcuIt  Ck>iirt,  Lewis  CkniDty. 

Action  bj  B.  G.  Hadaon  against  the  Gbesa- 
peake  ft  OUo  Bailway  Conqpaay.  Froia  a 
}adgm«it  for  plaintiff,  defendant  appeals. 
Jodgmeat  affirmed. 

Worthlngton,  Cochran  ft  Browning,  of 
Maysrille,  for  appellant  A.  R.  Johnson,  of 
Ironton,  Ohio,  Proctor  K.  Malin,  of  Ashland, 
and  Johnson  ft  Jones,  of  Ironton,  Ohio,  for 
appellee. 

SETTLE,  J.  This  appeal  is  prosecuted 
frwn  a  Judgment  of  the  Lewis  circuit  court, 
entered  upon  a  verdict  awarding  the  appellee, 
Benjamin  G.  Hudson,  59,667  damages  for  the 
loss  of  both  of  his  legs,  caused,  as  alleged,  by 
the  negligence  of  the  servants  of  the  appel- 
lant, Chesapeake  &  Ohio  Railway  Company, 
in  charge  of  and  operating  an  engine,  tender, 
and  certain  cars  of  one  of  its  trains.  Hud- 
son was  thrown  from  one  of  the  cars,  a  wheel 
of  which  passed  over  him  and  so  crushed  and 
mangled  both  of  his  legs  as  to  necessitate  the 
amputation  of  one  of  them  above  the  knee 
and  the  other  Just  below  the  knee.  Hudson 
being  an  infant,  the  action  was  Instituted  in 
his  name  and  by  John  C.  Queen  as  his  next 
friend. 

The  accident  occurred  at  a  place  In  Lewis 
county  known  as  "Fire  Brick,"  where  the 
Portsmouth  Granite  Fire  Brick,  Company 
owns  and  operates  a  fixe  brick  manufactory, 
or  plant.  Fire  Brick  is  situated  a  half  mile 
from  the  main  line  of  appellant's  railwa.y  and 
connected  therewith  by  a  spur  or  switch 
track.  Three  switches  of  this  spur,  known 
as  the  "coal  track,"  "tipple  track,"  and  "load- 
ing tiadt,"  enter  the  plant  of  the  Portsmouth 
Granite  Fire  Brick  Compaqy.  A  local  freight 
train  which  the  appellant  ran  daily  fr«Bi 
MaysTille  t«  Russell  la  this  state,  i4)eB<reacbr 
ing  Fire  Brick  station  «a  Ua  main  line,- wouid 
take  such  cars  as  it  had  destined  for  the  flee 
brick  plant  on  the  spur  track  out  to  the 
phurt,  and  in  retiming  to  Fixe  Briek  station 
wonld  remove  from  the  plant  ears  loaded 
with  bil^,  conMgned  by  tbe  fire  brick  eom? 
pany  to  its  customers.  Tbe  moviiig  and  plae> 
ing  of  cars  en  the  various  switches  at  the  fire 
brick  plant  was  also  done  by  the  engine  «f 
tbe  local  freight  <m  ttieae  dally  trips  thereto< 
It  appears  that  the  appellee,  Hudson,  follow^ 
ing  his  cradoation  firom  tbe  PortBB«Dll>, 
OlUo,  high  sdMol  at  18  years  of  age,  entered 
tlie  employment  4MC  tbe  Portamouth  Graatte 
Fire  Brick  Oeamany  in  June,  ISMLO,  and  eon- 
tinned  therein  down  to  tbe  date  of  the  acci- 
dent, November  U,  1010;  and  that  aanng 
other  things  reqtilred  of  htm  it  was  his  duty, 
as  an  «Bployfi  of  the  brick  company,  to  sur 
perintend  and  direct  the  moving  and  placing 
by  appellant's  engine  oif  all  cars  on  the  varl- 
0118  tracks  or  switches  «>f  that  company.  Ap> 
pellanf  a  local  lielght  train  was  dpoe  at  Vlre 
Brick  about  1  or  2  o'clock  p.  m.  eadiday, 
tmt  on  tiiB' dayof  tiieacoiaeat  tt'wss  late' and 
did  not  get  UtMe  onttl  4:SD  or  ft  o'slock  p.  m.. 


about  three  hours  behind  its  customary  time. 
Up<Hi  its  arrival,  ni^iellee  handed  to  Joba 
Glenn,  the  conductor,  a  list  allowing  tbe  cars 
that  vrae  to  be  moved  about  the  plant  and 
talcen  therefrom.  At  that  time  the  engine 
had  in  frwit  of  it  a 'car  of  merchandise  for 
the  Are  bri«dc  company  and  an  empty  box  car, 
the  engine  being  headed  toward  the  plant 
As  it  proceeded  to  the  point  where  the  car 
of  merdmndise  was  to  be  left  tibere  were 
two  switches'  to  be  thrown,  one  swit<^  lead- 
ing to  tbe  left  side  of  the  dryfaonse  of  tbe 
plant,  called  the  "coal  tra<!k,"  the  other  to 
the  rig^t  aide  of  the  dryhouse,  called  tbe 
"toadiag  track,"  and  the  second  switch  divid- 
ing the  loading  trade  into  what  is  known  as 
the  "tipple  track"  and  the  "loading  track." 
The  engine  stopped  Just  before  it  got  to  the 
dividlBg  point  of  the  loading  track.  Stand- 
ing on  tbe  tipple  track,  and  so  near  the 
switch  point  that  the  eng^e  and  cars  would 
not  clear  it  on  goii«  in  on  the  loading  track, 
was  a  large  steal  gondola  car  loaded  with 
brick,  and  as,  because  at  its  situation,  tbls 
car  would  not  permit  the  engine  and  ether 
cars  to  clear  it  in  going  upon  the  loading 
track,  it  was  necessary  fbr  tbem  to  flist  padi 
the  brick  car  on  up  tbe  t^Ie  track  ont  of 
tbe  way.  The  tracks  were  all  apgrade  going 
into  the  plant 

Tbe  engine  vrith  the  two  cars  in  front  of 
it  came  against  tbe  car  loaded  with  brick 
and  tried  to  push  It  up  the  tipple  track,  but 
failed  to  do  so,  because  of  the  brakes  being 
so  tl^tly  set  upon  it  At  that  time  Hudson 
was  standing  on  the  upper  side  of  the  tipple 
track  on  the  loading  wall  next  to  the  dry- 
house.  When  the  engine  and  cars  pushed 
Against  the  car  loaded  with  brt<^,  the 
wheels  of  the  engine  began  to  revolve  rap- 
idly. Observing  this,  appellee  Jumped  down 
6ff  of  the  loading  wall  and  eroaeed  at  the 
back  of  the  car  loaded  with  brick  to  the  op- 
posite side  of  the  tipple  track,  where  he  en- 
countered Glenn,  the  conductor,  who  was 
standing  near  the  north  end  of  the  brick  car. 
Upon  this  meeting  the  conductor,  appellee 
told  him  the  brakes  were  set  on  tbe  brick 
car.  Thereupon,  according  to  his  testimony, 
the  conductor  told  him  to  get  «p  and  let  off 
the  brakes,  pursuant  to  which  order  he 
climbed  up  the  ladder  of  the  car  and  onto 
the  brake  platform,  all  tbe  while  in  view  Of 
the  conductor.  Upon  trying  to  release  the 
brake  by  hand,  he  found  that  be  could  not 
do  so.  He  then  kicked  the  "dog"  of  tbe 
brake  without  succeeding  In  releasing  it 
He  next  reached  Into  the  car,  picked  up  a 
lire  brick,  and  with  it  pounded  the  dog  of 
the  brake  loose,  and  when  tb«  brake  was 
released  the  car  lurched  forwanl^  which 
caused  appellee  to  be  thrown  off  to  the  track 
In  front  of  it  resulting  in  the  injuries  al- 
ready mentioned.  The  sudden  lurch  of  the 
oar,  which  moved  it  forward  sits  or  eight 
feet,  was  admittedly  caused  by  the  poshing 
against  It  of  the  two  ears  and  eugUe  in  tbe 
Mar;  at  tbe  'tiffie  of  the  Mease  dt  the  brake. 
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It  further  appears  from  appellee's  testi- 
mony, and  Is  uncontradicted  by  any  other 
witness,  that  as  he  climbed  on  the  car  and 
attempted  to  release  the  brake  he  coald  not 
see  the  engine  or  know  whether  It  was  then 
pushing  against  the  car;  also,  that  the  con- 
ductor was  then  standing  on  the  engineer's 
side  of  the  train,  In  plain  view  of  both  ap- 
pellee and  the  engineer,  and  was  engaged  In 
giving  signals  to  the  engineer  \^th  reference 
to  the  movements  of  the  engine.  It  Is  the 
contention  of  appellee  that  his  Injuries  were 
caused  by  the  fact  that  the  engine  of  the 
train  was,  by  direction  of  the  conductor,  be- 
ing pushed  against  the  brick  car  while  he 
was  releasing  the  brake ;  that  the  conductor, 
knowing  the  danger  In  which  such  pushing 
of  the  brick  car  by  the  engine  placed  appellee 
while  releasing  the  brake,  was  guilty  of  negli- 
gence In  falling  to  signal  the  engineer  to 
stop  the  pushing  against  the  car  by  the  en- 
gine, which  signaling  he  might  have  done  by 
a  simple  movement  of  the  hand  and  thereby 
caused  the  stopping  of  the  pushing  In  a  sec- 
ond's time. 

The  record  shows  no  contrariety  of  evi- 
dence as  to  the  fact  that  the  shoving  of  an 
engine  under  a  full  head  of  steam  against  a 
car  locked  by  its  brake  will  Inevitably  have 
the  effect  to  suddenly  move  and  Jerk  It  for- 
ward when  the  brake  is  released.  This  Is 
fully  explained  In  the  testimony  of  A.  J.  Han- 
non,  an  experienced  railroad  man,  as  follows: 

"Q.  22.  Now,  if  a  car  is  sitting  upon  a  track, 
one  of  those  battlesbip  gond  cars  loaded  with 
paving  and  the  brakes  are  set  on  it,  and  tbe  en- 
gine cornea  in  for  the  purpose  of  moving  that 
car,  I  wiU  get  you  to  say  whether  or  not  it  is 
usual  or  customary  to  attempt  to  move  that 
car  while  the  brakes  are  get?  A.  No,  tdr.  Q. 
23.  I  will  get  you  to  say  whether  or  not,  then, 
it  was  customary  for  the  brakeman  to  under- 
take to  release  the  brakes  while  the  engine  is 
pushing  against  a  car?  A.  No,  sir.  Q.  24. 
What  ia  the  effect  upon  a  car  if  the  brakes  are 
set  upon  a  car  for  the  engine  to  push  against 
it?  A.  Well,  It  has  a  tenaency  to  tighten  the 
brake  more  on  account  of  the  brake  hangers  and 
beam  and  brake  shoes  being  connected  to  the 
body  of  the  car.  When  an  engine  is  shoving 
against  a  car  and  the  brake  is  set,  just  the  min- 
ute that  brake  is  released  the  car  wiQ  lunge 
forward — plnnge  forward  quickly.  Q.  25.  What 
effect  wUl  it  have  on  the  brake  wheel?  A.  The 
effpct  would  be  you  would  have  revolving  of  th« 
brake  wheel.  Q.  26.  Very  auiekly— you  mean 
it  would  revolve  very  quickly?  A.  Yes,  sir.  Q. 
27.  I  will  get  you  to  say  whether  or  not  that  is 
a  condition  ordinarily  and  generally  known 
among  railroad  men  who  operate  railroad  trains? 
A.  Yes,  sir.  Q.  28.  Now,  how  is  tbe  engine 
stopped  if  it  is  pushing  against  a  car?  A.  By 
shutting  off  the  throttle.  Q.  29.  How  is  that 
done?  By  the  engineer?  A.  Just  shoving  in  a 
throttle,  works  by  a  racket ;  it  releases  it  and 
shores  it  in.  Can  be  done  in  a  second,  and  the 
engineer  is  always  sitting  or  standing  with  his 
band  on  the  throttle,  unless  he  is  doing  some- 
thing, and  that  is  the  only  thing  to  be  done 
when  they  are  switching  cars." 

Other  experleDced  railroad  men  In  appel- 
lant's employ,  such  as  Holmes,  OrUBn,  and 
tbe  conductor,  Glenn,  testified  to  the  same 
effect.  So  it  cannot  be  doubted  that  one  who 
releases  a  brake  of  a  car  when  It  Is  b^ng 


pushed  by  the  engine  Is  placed  in  a  sltaatlon 
of  extreme  danger,  and  the  more  Inexperi- 
enced the  person  the  greater  is  the  peril.  At 
least  six  other  facts  are  clearly  established 
by  the  evidence:  (1)  That  the  brake  on  the 
brick  car  had  been  so  tightly  set  the  day  be- 
fore by  two  of  appellant's  servants  with  a 
lever  that  it  could  not  be  released  withoat 
knocking  the  dog,  as  was  done  by  appellee. 
(2)  That  appellee  had  never  before  attempted 
to  release  a  car  brake.  (3)  That  he  was  near 
and  in  view  of  appellant's  condnctor,  tileno, 
from  the  time  he  went  upon  the  car  nntll  he 
was  knocked  from  it  by  its  sudden  movement 
following  the  "release  of  the  brake.  (4)  That 
his  inexperience  at  such  work  as  he  was  at- 
tempting to  do  was  also  known  to  Glenn,  as 
was  the  imminent  danger  in  which  he  waa 
placed  from  the  pushing  of  the  car  by  the  en- 
gine while  he  was  releasing  the  brake.  (5) 
That  Glenn,  as  conductor,  was  superintend- 
ing the  moving  of  the  brick  car  and  In  con- 
trol of  the  engine  and  mgineer,  and  could 
see  and  was  seen  by  the  latter,  all  the  time 
appellee  was  trying  to  release  the  brake  of 
the  brick  car.  (6)  That,  notwithstanding  his 
knowledge  of  appellee's  peril,  he  at  no  time 
gave  the  engineer  a  signal  to  stop  the  push- 
ing of  the  brick  car  with  his  engine,  as  he 
might  have  done  with  a  signal  of  the  hand. 
There  is  a  contrariety  of  evidence  as  to 
whether  the  conductor,  Glenn,  ordered  appel- 
lee to  go  upon  the  ear  and  release  the  brake. 
Appellee  testified  that  Glenn  gave  him  sncb 
order,  and  that  In  obedience  thereto  he  went 
upon  the  car  and  performed  the  work  of  re- 
leasing the  brake.  Glenn  testified  that  he 
ordered  the  release  of  the  brake  but  did  not 
give  the  order  to  appellee,  and  that  It  was 
intended  for  his  brakeman,  without  Indicat- 
ing the  name  of  the  brakeman.  While  there 
were  three  brakemen  belonging  to  tbe  local 
freight  train  then  on  the  gronnd,  one  of 
them.  Holmes,  was  some  yards  distant  In 
control  of  the  switch.  Lambert;  another,  had 
gone  back  to  the  engine  to  prepare  and  light 
lanterns  for  use  upon  the  train  as  night  was 
approaching.  The  third  brakeman.  Griffin, 
was  back  behind  the  brick  car  making  the 
coupling  of  the  engine  and  other  cars  to  It, 
or  had  just  completed  the  coupling.  He  was 
then  out  of  Glenn's  sight,  and,  while  he  heard 
the  latter  give  the  order  to  release  the  brake 
of  the  brick  car,  he  did  not  see  or  know  to 
wlMKn  it  was  addressed,  but  evidently  did  not 
think  It  had  been  given  to  him,  as  he  made 
no  attempt  to  obey  It,  and  iwobably  coiUd  not 
have  immediate  done  so. 

-[4]  The  question  sutmiitted  to  the  Jury  by 
the  InstmctliHis  of  the  court  was  whether  or 
not  the  condnctor  In  charge  of  the  train  dis- 
covered appellee's  peril  In  time  to  have  iire- 
vented  his  Injnrles  by  the  exercise  of  ordi- 
nary care.  It  is  conceded  by  anpeHanfs 
comisel  that  the  Instructions  of  the  court 
were  faultless  if  the  case  should  have  gone 
to  the  Jury  upon  the  theory  Indicated;  but 
Insisted  by  them  that  there  was.  no  eTldence 
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opon  wUdl  to  base  fbe  iiistnictloiui>  and 
tbat  the  only  Instrnctlon  antboiized  waa  one 
peranqitorUy  directing  a  verdict  tar  tbe  ap- 
pellant, which  It  asked  and  the  cooit  refosed 
at  the  oondaslon  of  tbe  evldenoe.  In  other 
words,  It  to  anpellanf  B  contention  that.  In  nn- 
dertaldng  to  release  the  brake  under  tbe 
'drcumstances  attending  the  act,  appellee  was 
gollty  of  contrlbotory  negligence,  bat  for 
whldi  his  Injuries  would  not  have  been  re- 
ceived. There  would  be  great  force  In  this 
contention  if  the  evidence  bad  shown  that 
a.IH[ieUee  knew  when  he  attempted  to  release 
the  brake  of  tbe  brick  car  that  It  was  being 
pushed  by  the  engine,  and  had  realised  the 
danger  in  which  he  placed  himself  in  at- 
tempting to  release  the  brake  in  the  manner 
adopted  by  him;  bnt  we  do  not  think  the 
evldfflice  shows  contributory  negligence. 

[t,  S]  Upon  tbe  other  hand,  though  It  be 
conceded  that  in  releasing  tbe  brake  npon 
the  brick  car,  as  was  done  by  him,  appellee 
was  a  mere  volunteer,  as  was  held  by  the 
trial  court,  and  that  there  was  no  emergency 
existing  which  authorized  the  conductor  to 
employ  or  command  outside  assistance  such 
as  was  rendered  by  appellee,  as  there  was 
evidence  conducing  to  prove  that  appellee's 
peril  was  discovered  and  known  to  the  con- 
ductor In  time  to  have  prevented  bis  injuries 
by  the  exercise  of  ordinary  care,  there  can 
be  no  question  as  to  the  propriety  of  the  ac- 
tion of  the  trial  court  In  submitting  the 
case  to  the  Jury  upon  this  ground.  In  this 
view  of  the  case,  It  Is  Immaterial  whether 
appellee  went  upon  the  car  with  or  without 
an  order  from  the  conductor,  or  that  the  lat- 
ter was  without  authority  to  employ  or  com- 
mand him  to  perform  the  duty  required  of 
him.  It  was,  however,  the  duty  of  the  con- 
ductor, npon  seeing  the  danger  to  which  ap- 
pellee was  subjected,  as  the  evidence  shows 
be  did,  to  have  stopped  the  englue  from  push- 
ing ;  and  this,  according  to  the  weight  of  the 
evidence,  be  might  have  done,  by  the  exercise 
of  ordinary  care,  in  time  to  have  prevented 
bis  injuries.  So,  if,  as  claimed  by  counsel 
for  appellant,  appellee  In  undertaking  the 
duty  performed  by  him  sustained  no  other 
relationship  to  api>ellant  than  that  of  a  vol- 
unteer, or  even  a  mere  tresj;>asser,  the  con- 
ductor nevertheless,  npon  discovering  hto 
peril,  owed  to  him  the  duty  of  exerdslng 
ordinary  care  to  prevent  his  Injuries;  and 
If  his  failure  to  exercise  such  care  caused 
tbe  Injuries  sustained  by  appellee,  as  much 
of  the  evidence  conduced  to  prove,  there 
conld  hare  been  no  error  on  the  part  of  the 
trial  court  in  submitting  the  case  to  the  Jury. 
The  doctrine  referred  to  Is  recognized  in  the 
cases  of  Clarke  *v.  L.  A  N.  R.  Co.,  Ill  8.  W. 
844,  33  Ky.  Law  Rep.  797;  O.,  N.  O.  &  T.  P. 
By.  Co.  r.  Finnell's  Adm'r,  108  Ky.  135,  85 
S.  W.  902,  22  Ky.  Law  Rep.  86.  57  L.  R.  A. 
266;  Hatfield  t.  Adams,  123  Ky.  428,  96  S. 
^W.  683,  29  Ky.  Law  Rep.  880;  L.  ft  N.  R.  Co. 


▼.  Pendleton's  Adm'r,  126  Ky.  605,  104  S.  W. 
S82,  31  Ky.  Law  Sep.  1026}  Son.  Ry.  Ga  t. 
Pope's  Adm'r,  133  Ky.  835, 119  S.  W.  237,  19 
Ann.  Cas.  376 ;  Derrlckson'g  Adm'r  v.  Swann- 
Oay  Lbr.  qa,  115  S.  W.  191— dted  and  rdied 
on  by  coonael  for  appellant. 

In  Clarke  ▼.  L.  &  N.  R.  Co.,  supra,  npon 
which  appellant's  counsel  most  strongly  re- 
lies, it  was  held  that  Clarke  was  not  entitled 
to  recover  l>ecause  he  was  a  mere  volunteer 
In  assuming  the  service  In  performing  which 
he  was  Injured,  and  there  was  no  negligence 
shown  on  tbe  part  of  the  conductor  or  train 
crew.    It  to  nevertheless  said  In  the  opinion: 

'HToDsidering  the  matter  from  this  standpoint, 
and  treating  Clarks  as  a  volunteer,  the  only 
duty  that  the  company  owed  under  the  facts 
Id  this  case  wag  to  exercise  ordinary  care  to 
prevent  injury  to  him.  With  the  knowledge  of 
the  engineer  and  by  the  direction  of  the  condne- 
tor,  Clarke  was  engaged  in  an  effort  to  couple 
the  engine  to  the  cars,  and,  while  in  the  per- 
formance of  this  act,  the  engineer  was  obliged 
to  exercise  ordinary  care  to  prevent  injuring 
liim.  So  that  the  point  npon  which  this  case 
must  turn  is  whether  or  not  the  engineer  exer- 
daed  this  degree  of  care.  If  he  did,  tbe  com- 
pany was  not  hablcw  and  the  ruUng  of  the  trial 
court  was  proper.  On  the  other  hand,  if  he  did 
not,  the  case  sboidd  have  gone  to  the  Jnry." 

In  the  Instant  case,  the  conductor  was 
present  and  controlling  the  operation  of  the 
train,  all  the  time  In  a  position  from  which 
be  conld  see  and  understand  what  appellee 
was  doing  and  at  the  same  time  realize  his 
danger,  and,  even  If  appellee  rendered  the 
service  performed  by  him  without  any  order 
or  direction  from  the  c<»ductor,  the  latter 
saw  him  go  upon  the  car  and  release  the 
brake,  yet  made  no  attempt  to  prevent  him 
from  doing  either  of  these  acts.  The  con- 
ductor at  the  same  time  was  where  he  conld 
see  the  engineer  and  be  seen  by  him,  but 
notwithstanding  the  danger  to  which  he  saw 
the  appellee,  an  Inexperienced  boy  of  18 
years  of  age,  subject  himself,  and  the  knowl- 
edge he  must  have  had  that  appeUee  could 
not,  from  the  car,  see  that  the  engine  was 
pushing  tt,  he  took  no  step  to  signal  the  en- 
gineer to  stop  the  pushing  of  the  engine 
against  the  car,  although  he  might  have  done 
so  by  waiving  his  hand  to  the  engineer  to 
stop.  Upon  this  state  of  facts,  it  was 
peculiarly  the  province  of  the  Jnry  to  de- 
termine whether  the  injuries  sustained  by  ap- 
pellee were  caused  by  the  failure  of  the  con- 
ductor to  exercise  ordinary  care  to  prevent 
them  after  discovering  his  peril.  Hendrtck- 
son  V.  L.  &  N.  R.  Co.,  137  Ky.  562,  126  S.  W. 
117,  30  I*  R.  A.  (N.  S.)  311;  Davis'  Adm'r  v. 
Ohio  Valley  Banking  &  Trust  Co.,  127  Ky. 
800,  106  S.  W.  843,  32  Ky.  Law  Rep.  627.  15 
U  R.  A.  (N.  S.)  402 ;  Newport  News,  etc.,  R. 
Co.  ▼.  Carroll,  81  S.  W.  182, 17  Ky.  Law  Rep. 
374 ;  L  C.  R.  Co.  v.  Timmons,  100  S.  W.  337, 
30  Ky.  Law  Rep.  1155;  L.  &  N.  R,  Co.  v. 
Willis,  83  Ky.  57,  4  Am.  St  R^.  124. 

Judgment  affirmed. 
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GRIFBTN  r.  CHESAPEAKE  ft  O.  RT.  CO. 
(Court  of  Appeals  of  Kentucky.    April  18, 1916.) 

1.  RAII.BOADB  «=3355{5)  —  Injuries  to  Fbb- 
aoNB  Nbab  Tback— iNvrrAnoB. 

One  who  U  taking  a  aled  load  of  trees  to  a 
railway  station  to  be  shipped,  but  because  of  the 
obstruction  of  the  crossing  leading  to  the  station 
by  a  freight  train,  took  down  a  fence  and  drove 
to  a  point  on  a  highway  or  on  the  oompany's 
right  of  way  across  the  tracks  from  the  station, 
was  not  there  at  the  invitation  of  the  company 
so  as  to  impose  any  duty  on  the  company  to 
look  out  for  his  safety. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  U  1225,  1226;  Dec.  Dig.  <S=>353(5).] 

2.  Bailroadb  «=9359(1)— Injubieb  to  Pebbob 
Neab  Tback— Dutt  or  Railboads. 

A  railroad  company  is  not  required  to  keep 
a  watch  for  persons  on  a  highway  adjoining  the 
track  or  on  the  edge  of  its  right  of  way  without 
invitation  so  as  to  avoid  frightening  their  teams, 
but  is  only  required  to  uae  due  care  to  avoid 
frightening  the  teams  after  actually  discovering 
the  danger,  and  one  whose  team  was  frightened 
by  a  railroad  engine  while  he  was  in  such  a  place 
must  show  that  the  enginemen  had  actual  notice 
of  his  peril,  and  thereafter  failed  to  use  ordi- 
nary care  to  prevent  the  engine  making  unneces- 
sary noise. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  {  1238;  Dec.  Dig.  <S=>359(1).] 

3.  Railboads  €=>308(3)— Injubies  to  Pebbors 
Neab  Tback  —  Evidence  —  Disoovbbt  ot 
Pebif,. 

Where  plaintiff's  team,  while  atanding 
where  the  railroad  company  was  n«t  required  to 
keep  a  watch  for  a  team  and  about  20  feet  from 
the  track  on  an  embankment  6  or  8  feet  high, 
was  frightened  by  an  engine  backing  toward  it, 
testimony  by  plaintifE  that  the  enginemen  weee 
looking  in  the  direction  of  the  team,  and  that  he 
hollowed  to  them,  does  not  justify  an  inference 
that  the  enginemen  saw  the  team  or  heard  the 
shout,  since  it  is  more  probable  that  they  were 
looking  along  the  track. 

(Ed.  Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  §  1359;  Dec.  Dig.  *=»398(3).] 

4.  Railboads  €=>30S(3)— Injubt  to  Pebsoks 
Neab  Tback— Evidence— Negligence. 

Where  plaintiffs  evidence  also  showed  that 
as  soon  as  he  hollowed  to  the  enginemen  his  team 
ran  away,  there  could  not  have  been  a  finding 
of  negligence  in  failing  to  use  due  care  to  avoid 
frightening  the  horse,  even  if  they  had  seen  their 
fright  at  that  time. 

[Ed.   Note.— FV>r  other  cases,   see   Railroads. 
Cent  Dig.  i  1359;    Dec.  Dig.  «b3398(3).] 

6.  Railboads  «=b898(1)— Ir/ttbieb  to  Pebsors 
NiLAB  Track— EviDENOB-^NEeLiOKNCE. 
In  an  action  for  injuries  resulting  from  a 
runaway  team  frightened  by  a  railroad  engine, 
while  standing  where  the  company  was  not  re- 
quired to  keep  a  lookout  for  them,  evidence  kcid 
not  to  show  that  the  engine  was  making  any 
unnecessary  noise. 

[Ed.   Note. — For  other   cases,   see   Railroads, 
Cent  Dig.  {g  1356,  13G3 ;  Dec.  Dig.  iS=>398(l).] 

6.  Railboads  €s»389(3)  —  Injubies  to  Peb- 
S0N8  Neab  Tback— Proximate  Cause— Ob- 
stbuctior  of  Crossing. 

The  blocking  of  a  highway  crossing  by  a 
railroad  train  contrary  to  Ky.  St.  §  7G8,  is  not 
the  proximate  cause  of  the  frightening  of  plain- 
tiffs team  by  the  engine,  wliere  in  order  to  un- 
load goods  for  shipment  on  tbe  other  side  of  the 
track,  plaintiff  took  down  a  fence  And  drove 
along  the  right  of  way,  instead  of  using  another 


croeslBg  as  he  eonUI  liaVe  doiw  witbotit  great 
IneoaMniMM*. 

ITM.  Note.— Vor  otker  caaes,  see  Rai]soad« 
Cent  Dig.  i  1321;  Dec.  Dig.  «=3889(3),] 

7.  Raiiaoadb  «b»253— Obbtritction  of  Cnoaa- 

IMO— lilABIUTT— PbOZIUATK  CaUBK. 

The  blocking  of  a  highway  crossing  by  a 
railroad  train  contrary  to  Ky.  at  i  768,  renders 
the  OMnpaay  liable  only  for  such  damages  as  ai« 
the  proximate  result  of  the  violation. 

[Ed.  Notet — ^For  other  caaes,  see  Railroads, 
Cent  Dig.  |S  T32,  733 ;   Dec.  Dig.  <^=»253.] 

Appeal  from  Clrcnit  Court,  Lewis  Connty. 

Action  by  James  B.  Grifiln  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judg- 
ment for  defendant  on  a  directed  verdict, 
and  plaintiff  appeals.    AiHrmed. 

Allen  D.  Cole,  of  Maysvllle,  for  appellant 
Worthiugtou,  Cochran  &  Browning,  of  Mays- 
vllle, for  appellee. 

CLARKE,  J.  In  December,  1910,  api)€l- 
lunt  was  taking  some  packages  of  evergreens 
on  a  sled,  drawn  by  a  horse  and  a  mule,  to 
the  depot  of  appellee  at  Garrison.  Ky..  for 
shipment,  to  Washington.  D.  C.  To  reach 
the  d^ot  he  bad  to  cross  the  railroad  track, 
but  when  he  got  to  the  crossing.  It  was  ob- 
structed by  a  freight  train.  Upon  being  in- 
formed that  the  crossing  would  be  obstructed 
for  some  time,  probably  half  an  hour,  he  let 
down  some  fences  and  drove  through  the 
fields  along  the  side  of  the  railroad  track 
to  a  point  opposite  the  depot  where  he  stop- 
ped and  began  unloading  the  sled  with  the 
Intention  of  carrying  tbe  packages,  which 
were  light,  across  the  track  to  the  depot. 

The  engine  of  a  freight  train  was  almost 
dli^ctly  between  him  and  the  depot  and 
about  20  feet  from  tbe  team  wbere  it  was 
stepped,  and  the  ground  wbere  tbe  team  was 
standing  was  some  6  or  8  feet  higher  tlian 
tbe  railroad  track. 

Soon  after  the  team  was  stopped  at  this 
place,  the  engine  was  cut  loose  from  tbe 
freight  train  and  started  up  the  track  to 
switch  some  cars.  When  tbe  engine  started 
up,  the  team  become  frightened,  and  it  re- 
quired both  tbe  appellant  and  Mr.  Garrison, 
who  was  helping  him  unload  the  sled,  to  bold 
and  quiet  the  animals.  After  tbe  engine 
bad  gone  away,  Mr.  Garrison  began  again 
to  unload  tbe  sled  while  appellant  held  tbe 
lines  to  control  the  team. 

In  a  short  time,  and  about  tbe  time  tbe 
packages  bod  been  removed  from  tbe  sled, 
the  engine  came  backing  down  the  track 
to  couple  to  tbe  train,  when  a(ipeUant> 
horses  again  became  frightened,  and  ran 
away,  upset  tbe  sled,  and  injured  appellant 

To  recover  for  his  injuries  be  brought  this 
suit,  all^pg  that  bis  injuries  were  catised 
by  the  gross  negligence  of  appellee's  servants 
in  permitting  the  crossing  to  remain  Uocked 
an  unreasonable  length  of  time,  and  by  said 
servant's  carelessly  and  negligently  catising 
and  permitting  the  engine  of  said  train  to 
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emit  violeat  «Dd  Bnuwal  noises,  sad  to  move 
In  such  a  maaaer  aa  to  f  rigbten  bis  boraea 
asd  canae  tbem  to  become  unmanageable. 

Appellant  and  Mr.  Oarriaon  te&tlfled  tbat 
there  were  two  men  In  tbe  engine,  presum- 
ably the  engineer  and  the  fireman,  one  of 
whom  had  his  face  turned  in  their  direction 
and  could  have  seen  tbat  appellant's  horses 
were  frightened  by  the  starting  of  the  en- 
gine, and  that  the  engine  when  It  started 
puSed,  "popped  off"  steam  and  made  a  noise 
caused  by  the  stopcocks  being  open ;  that  en- 
gines do  not  ordinarily  have  the  stopcocks 
open ;  that  as  the  engine  came  tiack  from 
the  switch  track  and  wben  it  waa  about  90 
feet  distant  from  tbe  team,  the  team  began 
to  scare  again,  appellant  threw  iq>  bis  bands 
and  hollowed  to  the  man  in  charge  of  tbe 
engine  to  stop  until  he  could  get  out  with 
bis  team ;  that  tbe  engine  did  not  stop,  but 
coutinued  to  come  back,  making  consider- 
able noise  aa  though  the  sttqp^ocka  were 
open  and  blowing  ott  steam. 

Appellant  testifies  that  aa  the  engine  came 
back  he  saw  one  of  the  engloemen  lookixkg 
in  bla  direction,  which  was  the  direction  in 
which  the  engine  was  moving,  and  that  he 
could  have  seen  that  tbe  animals  had  be- 
come frightened  at  tbe  engine's  approach. 
At  the  close  of  appellant's  proof,  the  jury 
was  directed  to  return  a  rerdlct  in  favor  of 
appellee,  and  appellant's  petition  was  dis- 
missed. 

[1]  Appellant  contends  that  the  place 
where  he  stopiied  the  team  was  en  appellee's 
right  of  way,  while  tqipellee  claims  that  it 
was  on  a  public  street,  'as  stated  by  appel- 
lant's- witness  Garrison,  and  we  think  the 
testimony  sustains  the  latter  contention. 
Tbls  is  not,  howeTer,  in  our  Judgment,  ma- 
terial, since  it  is  conclusively  shown  that 
tbe  place  was  not  one  to  which  shippers  were 
invited  or  accustomed  to  be,  nor  where  train- 
men were  bound  to  anticipate  the  presence 
of  teams  or  In  reference  to  which  any  duty 
of  lookout  was  imposed.  In  order  to  rea(di 
this  place  appellant  had  to  let  down  fences 
aud  drive  through  fields.  It  was  not  on  the 
same  side  of  the  tracks  as  the  depot,  and  It 
was  up  on  an  embankment  where  there  was 
no  reason  why  any  employ^  of  the  company 
need  ever  look. 

Appellant  seeks  to  apply  the  doctrine  ap- 
plicable to  persons  upon  the  grounds  of  a 
railroad  company  by  Invitation  to  transact 
business,  but  tbe  facts  of  lAa  case  do  not 
Justify  it.  Even  if  he  was  at  the  time  upon 
tbe  edge  of  appellee's  rlglit  of  way,  he  was 
a  trespasser. 

He  certainly  was  net  Invited  to  that  place 
by  tbe  company,  and  the  cases  of  in.  Cent 
R.  Co.  V.  Beauthamp,  77  8.  W.  lOW,  25  Ky, 
LAW  Rep.  1429,  and  O.,  N.  O.  &  T.  P.  R.  Co. 
y.  Kodee,  102  S.  W.  S21,  81  Ky.  Iaw  Bep.4a0, 
dted  by  bis  counsel,  are  not  applicable  to  the 
CAse  at  bar.  While  the  railroad  company  In- 
Tltes  the  public  to  come  to  Its  depot  for  the 


transaction  of  bustnesa,  tbat  invitation  and 
its  resultinc  doties  only  extend  to  the  places 
used  for  the  transaction  of  such  business  and 
does  not  extend  to  other  places  upon  tbe  com* 
pany's  premises,  unlew  by  special  direction. 
[2]  Having  reached  tbe  cowdusion  that  ap- 
pellant was  not  upon  the  premises  of  appel- 
lee by  Invitation,  but  was  either  a  trespasser, 
if  upon  tbe  premises  at  all,  or  more  prob- 
ably upon  a  public  street  or  premises  ad- 
jacent to  the  company's  right  of  way,  it  re- 
Bolts  that  the  duty  owed  to  him  by  the  train- 
men consisted  in  elmply  doing  whatever  they 
reasonably  could  to  avoid  further  fri^ten- 
ing  tbe  team  after  discovering,  if  they  did 
80^  that  It  was  frightened  and  the  appellant 
in  peril.  In  Cox  v.  111.  Cent  B.  Co.,  142  Ky. 
478,  1S4  8.  W.  811,  32  li.  E.  A.  <N.  S.)  831, 
where  the  facta  axe  not  dlfterent  in  principle 
from  those  la  the  instant  case,  this  oooit 
said: 

"The  penoBs  in  ofaarss  of  an  «Dgine  are  not 
required  to  keep  a  lookout  on  premises  or  roads 
adjacent  to  tbe  track  for  the  purpose  of  digcov- 
eriog  whetber  or  not  horses  nre  being  frightened 
by  the  train  or  eneine,  and  are  only  under  a 
duty  *  *  *  to  prevent  frightening  a  horse 
after  they  have  discovered  his  fright" 

And  the  case  of  £<.  &  N.  R.  On.  v.  Street's 
Adm'r,  139  Ky.  189,  129  S.  W.  570,  189  Am. 
St  Bep^  471,  this  court  said: 

''It  is  not  cnatomary,  nor  is  it  reasonable,  to 
require  the  train  operatives  to  keep  a  lookout 
upon  the  adjacent  highway  to  see  if  a  horse 
thereon  is  frightened,  or  likely  to  be,  and  there- 
upon to  stop  bis  train.  Nor  is  the  law  that  they 
must  do  so.  No  case  to  which  we  have  been  cited 
BO  holds.  The  utmost  requirement  is  the  train- 
men must  operate  his  own  vehicle  without  un- 
usual or  unnecessary  noise,  and,  perhaps,  if  he 
actually  becomes  aware  of  the  fright  of  the 
horse,  to  be  even  more  caatioiu  in  the  making 
of  noises  in  operating  his  train.  But  if  he 
were  also  required  to  use  care  to  discover  hors- 
es and  their  state  of  trepidation  out  on  the  high- 
way some  rods  away  from  big  track,  it  would  so 
distract  his  attention  from  his  necessary  duties 
aa  prol>ably_  to  imperil  mere  lives  and  property, 
including  his  own  life,  and  more  than  offset  any 
advantage  to  tbe  public  by  requiring  him  to  keep 
such  lookout.  It  is  for  that  reason,  and  not  from 
indifference  toward  the  driver  of  tbe  horse,  that 
the  law  has  never  exacted  such  a  degree  of  care 
from  the  trainmen." 

To  the  same  effect  are  the  following  cases: 
liw  dt  M.  B.  Ca  V.  Smith,  107  Ky.  178,  53  8. 
W.  269,  21  Ky.  Law  Bep.  857;  C,  N.  O.  & 
T.  P.  R.  Co.  V.  Bagby,  29  8.  W.  320,  18  Ky. 
Law  B^.  633;  U  &  N.  B.  Co.  v.  Bowen, 
39  8.  W.  31,  18  Ky.  Law  Bep.  1099;  Con- 
way V.  L.  &  N.  B.  Co.,  135  Ky.  2Sa,  119  8. 
W.  206t  122  8.  W.  136;  Cw  A  O.  B.  Co.  v. 
Barbour's  Adm'r,  83  S.  W.  24,  29  Ky.  Law 
Bep.  339. 

It  Is  necessary  therefore  for  appellant  to 
prove  in  order  to  make  out  hla  case:  (1) 
That  hla  perilous  oondVtloa  was  discovered 
by  tbe  tsalnmen;  (2)  that  thereafter  they 
failed  to  oae  ordinary  oare  to  prev«at  the 
engine  from  making  unnecessary  noises. 

[3]  Upon  the  first  question  we  do  not  think 
tbe  evidence  was  snSlcient  to  carry  the  case 
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to  the  Jnry.  It  consists  of  the  statement 
that  one  of  the  trainmen,  at  some  time  after 
appellant  drove  up  to  the  place  and  before 
the  engine  went  up  the  track  to  do  the 
switching,  was  looking  In  the  directl<Hi  of 
the  team,  but  the  witness  did  not  say  wheth- 
er or  not  this  was  while  the  team  was  show- 
ing fright;  and,  even  if  the  trainmen  had 
then  seen  the  team  was  frightened,  the  ac- 
cident did  not  occur  then,  and  that  fact 
would  not  have  put  him  on  his  guard  when 
returning  to  that  place  some  6  or  10  minutes 
afterwards,  after  having  been  some  000  or 
800  feet  up  the  track  switching  some  cars; 
so  we  may  dismiss  the  evidence  with  refer- 
ence to  what  liapp^ied  before  the  engine 
left  to  do  the  switching. 

When  the  engine  returned  to  again  couple 
onto  tlie  fright  train,  and  was  backing 
toward  appellant,  the  evidence  of  appellant 
and  Mr.  Garrison  Is  that  the  men  in  the 
engine  were  looking  in  the  direction  of  appel- 
lant, which  was  the  direction  in  whlcii  the 
engine  was  moving ;  but  It  does  not  seem  to 
us  that  that  fact  would  warrant  an  Inference 
that  they  saw  appellant  20  feet  avray  from 
the  track  and  upon  an  embankment  some  0 
or  8  feet  lilgh,  but  rather  the  Inference  that 
th^  were  watching  the  track  and  the  train 
so  as  to  make  the  coupling  with  safety,  es- 
pecially as  It  was  about  dusk.  Under  the 
circumstances  here  a  very  different  condition 
exists  from  a  case  such  as  Willis'  Adm'r 
v.  L.  &  N.  B.  Co.,  164  Ky.  131,  175  S.  W. 
18,  dted  by  appellant,  where  it  wab  held 
tliat  evidence  that  the  engineer  was  looking 
In  the  direction  of  one  upon  the  track  in 
a  perilous  condition  was  sufficient  to  take 
the  case  to  the  jury.  The  fact  that  an  en- 
gineer was  looking  in  the  direction  of  one  in 
a  perilous  position  upon  the  track  in  front 
of  him  might  very  reasonably  raise  the  pre- 
sumption that  the  oiglneer  saw  the  person 
so  situated.  Such,  however,  is  not  the  rule 
with  reference  to  persons  and  objects  not 
upon  the  track.  Nor  does  the  fact  that  ap- 
pellant, located  where  he  was,  hollowed  to 
the  engineer  to  stop  the  engine  when  It  was 
90  or  100  feet  from  him  supply  an  inference 
that  the  engineer  heard  him  and  thereby  re- 
ceived information  of  his  peril.  McKnlght 
T.  I*  &  N.  R.  CO.,  168  Ky.  86,  181  8.  W.  947. 

[♦]  However,  if  we  admit  for  the  sake  of 
argument  that  there  was  some  evidence 
tending  to  prove  that  the  servants  in  charge 
of  the  engine  discovered  appellant's  peril, 
there  is  no  evidence  that  there  was  anything 
they  could  have  done  thereafter  to  have  pre- 
vented the  accident  to  appellant 

Appellant's  testimony  Is  that  Immediately 
after  he  threw  up  his  hands  and  hollowed, 
and  before  he  even  had  time  to  get  off  of 
the  sled,  the  team  ran  away  and  the  acci- 
dent occurred.    The  conclusion  is  unavoidable 


that' the  accident  would  htie  occurred  any- 
how, even  if  the  train  had  been  stopped  as 
quickly  as  possible,  and  everything  done 
that  could  have  been  done  to  suppress  noises 
incident  to  the  operation  of  an  engine. 

[(]  Moreover,  it  is  not  shown  that  the  en- 
gine was  making  any  unreasonable  or  un- 
necessary noises,  or  any  noise  other  than 
sucii  as  are  Incident  and  necessary  to  its 
operation,  unless  it  can  be  said  having  the 
stopcocks  open,  as  It  is  stated  they  were, 
caused  some  unreasonable  or  unnecessary 
noise,  which  does  not  appear  from  the  evi- 
dence. It  the  oiglne  was  "popping  off", 
steam  as  alleged  by  tlie  witness,  it  was  be- 
cause of  the  fact  that  there  was  an  excess 
of  steam  in  the  boUer,  and  stopping  the  en- 
gine would  not  have  prevented  that  noise 
continuing. 

It  results  that  antellant  failed  to  show 
any  negligence  upon  the  part  of  appellee's 
agents  in  the  operation  of  the  engine  that 
caused  the  accident. 

[I]  2.  Appellant  also  contends  that  the 
blocking  of  the  crossing  for  an  unreascHiable 
length  of  time  was  the  proximate  cause  of 
the  accident,  but  he  is  not  supported  in  this 
contention  by  the  authorities.  In  the  first 
place,  it  was  not  necessary,  evoi  If  the  cross- 
ing was  unreasonably  blocked,  for  appellant 
to  have  stopped  his  team  where  he  did,  as 
the  evidence  shows  he  could  have  readied 
the  depot  hy  going  to  another  crossing  with 
but  little  inconvenience. 

(7)  And  while  one  injured  by  the  violation 
of  a  statute,  and  it  Is  in  violation  of  section 
788  of  our  statutes'  to  block  a  crossing  con- 
tinuously for  more  than  6  minutes,  may  re- 
cover from  the  offender,  it  is  only  for  such 
damages  as  are  the  direct  and  proximate  re- 
sult Of  the  violation  of  the  statute.  !<.  & 
N.  R.  Co.  V,  Cooper,  164  Ky.  489,  175  a  W. 
1034,  TU  R.  A.  lOlSEi,  336. 

But  the  blocking  ot  the  crossing  was  not 
the  direct  'or  proximate  cause  of  the  accident 
here.  The  proximate  cause  was  the  move- 
ment of  the  train  that  ought  to  have  been 
anticipated  by  appellant  when  he  stopped 
his  team  where  be  did,  and  the  bloddng  the 
crossing  was  at  most  simply  a  prior  or  re- 
mote cause  that  did  no  more  than  ftirnldi 
the  condition  which  made  the  accident  pos- 
sible. Setter's  Adm'r  v.  Oltr  of  Maysville, 
114  Ky.  60,  69  S.  W.  1074,  24  Ky.  I«w  Rep. 
828;  Burton  v.  Cumberland  Td^hooe  4 
Telegraph  Co„  118  &  W.  287;  U  &  N.  B. 
Co.  V.  Kelffer,  132  Ky.  419,  113  S.  W.  433: 
Logan  V.  C„  N.  O.  A  T.  P.  R.  Co.,  189  Ky. 
202,  129  S.  \%  676;  Georgetown  Telephone 
Oo.  ▼.  McCuUough's  Adm'r.  118  Ky.  182,  80 
S.  W.  782,  26  Ky.  Law  Sep.  72,  111  Am.  SL 
R«.  294;   29Cyc.496. 

Whnefore  th«  Jndgmmt  sustaining  a  unc- 
tion for  a  p«anptory  instruction  Is  afflimed. 
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PEBKS  et  aL  T.  MeCRAGKBN. 

(Coort  o{  Appeals  of  Kentucky.     April  21, 
1916.) 

L  Statcs   «s>12(2)— Kkntocxt   Bovrdabocs 

—Cession  Act. 

Aa  Tirdnia,  when  she  ceded  to  the  United 
States  the  Northwest  Territory,  retained  title 
to  the  bed  of  the  Ohio  river  to  the  low-water 
mark,  bn  its  north  side,  title  to  such  land,  pass- 
ed to  Kentucky  when  it  became  a  state,  and  is 
not  affected  by  the  action  of  the  forces  of  na- 
ture whidi  ntight  diange  the  course  of  the  Ohio 
river. 

[Ed.  Note. — For  other  caees.  see  States,  Cent. 
Dig.  i  8;    Dec.  Dig.  «s»12(2).] 

2.  States    9=312(2)— Boundaxieb— Islands- 
Evidence— Sciticibnct. 

In  an  action  where  plaintiff  claimed  title  to 
an  island  and  sand  bar  in  the  Ohio  river  by 
virtue  of  a  patent  from  the  state  of  Kentucky, 
evidence  held  to  warrant  a  finding  that  the 
island  was  on  the  south  side  of  the  north  low- 
water  mark,  and  hence  was  within  the  borders 
of  Kentucky. 

[Xid.  Note.— For  other  cases,  ae»  States,  Cent 
Dig.  I  8;   Dec.  Dig.  «=»12(2).] 

3.  Navioabix  Watbbs  9=944(3)— Accbetions 

— ElTBCT. 

Where  a  sand  bar  was  formed  by  accre- 
tions to  plaintiirs  island,  plaintiff  was  entitled 
to  the  bar,  as  against  the  opposite  riparian 
owner. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  270,  277;  Dec.  Dig.  «=> 
44(3).] 

4.  Apfeai.  and  Brboa  «s>1068(4)— Rxtuw— 
HABinj:ss  Ebbob. 

The  erroneous  giving  of  an  instruction  al- 
lowing punitive  damages  is  not  prejudicial  er- 
ror, where  the  record  clearly  shows  no  such 
damages  were  allowed. 

[£]d.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  i  4228;  Dec.  Dig.  «=» 
10«8(4);    Trial,  Cent   Dig.   §S  475,   525,   553, 

55a] 

Appeal  from  Circuit  Court,  Ballard  0)unty. 

Action  by  Q.  A.  MeCracken  against  h.  O. 
Perks  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

J.  B.  Wickllffe,  of  Wlckllffe,  for  appellants. 
Gns  Thomas,  of  Frankfort  and  W.  T.  White 
and  J.  Corbett.  botb  of  WickUffe^  for  appel- 
lee. 

CLmAX,  C.  Alleging  that  be  was  the  owner 
of  a  towbead  or  Island  sand  bar  in  the  Ohio 
river  near  Mound  City,  IlL,  and  that  the  de- 
fendants, h.  C.  Perks  and  Tbomas  Hlgglns, 
had  unlawfully  entered  thereon  and  dug  and 
carried  away  large  quantities  of  sand  and 
gravel,  plaintiff,  Q.  A.  MeCracken,  brought 
this  suit  to  recover  damages  in  the  sum  of 
$3,000.  The  defendants  denied  plaintiff's  ti- 
tle, and  pleaded  title  In  one  Henry  Beed,  the 
owner  of  the  lUlnols  shore,  and  alleged  that 
tbey  bad  purchased  from  him  the  right  to 
dig  and  remove  the  sand  and  gravel  In  ques- 
tion. The  trial  before  a  jury  resulted  In  a 
verdict  and  judgment  In  plaintiff's  favor  for 
$900.    The  defendants  appeaL 

[1,2]  It  appears  that  In  the  year  1854  the 
state  of  Kentucky  issued  to  Gen.  RawUngs  a 


patent  to  the  island  In  qnestton,  and  that 
tbe  legal  title  thereto  Is  now  In  plaintiff. 
The  case  turns  on  whether  or  not  tbe  island 
is  Kentodcy  territory  or  Is  a  part  of  tbe 
state  of  lUtauria.  When  Virginia  ceded  to  the 
United  States  the  Northwest  Territory  In  tbe 
year  1784,  she  retained  title  to  tbe  bed  of 
the  Ohio  river  to  tbe  low-water  mark  on  Its 
oortb  or  northwest  side.  When  Kentucky 
became  a  state  on  June  1, 1T92,  ahe  succeeded 
to  the  ri^ts  of  Virginia.  Her  jurisdiction 
contlnaes  Jost  as  it  existed  at  the  time  of  ber 
admisaton  to  tbe  Union,  and  Is  not  affected 
by  tbe  action  of  tiie  forces  of  nature  upon  the 
course  of  tbe  river.  State  of  Indiana  r.  State 
of  Kentncky,  136  U.  S.  479,  10  Sap.  Ct  1061, 
34  Ia  Bd.  829;  Cbnrcb  t.  Chambers,  8  Dana, 
279;  McFarland  v.  McKnlght  6  B.  Mon.  500; 
Fleming  v.  Kenney,  4  3.  3.  Marsh.  155.  The 
question  is,  where  was  the  low-water  mark 
at  the  time  Kenta(^y  l>ecame  a  state,  and 
does  tbe  Island  in  qnestioii  lie  between  tbe 
low-water  mark  as  It  then  existed  and  tbe 
Kentucky  shore?  If  so,  it  Is  a  part  o<  Ken- 
tacky.  Wtaile  defendants  Introduced  some 
evidence  to  the  effect  that  tbe  Island  In  ques- 
tion bad  been  connected  with  tbe  nmlnlaiwl 
on  tbe  Illinois  side  for  a  great  many  years, 
tbe  decided  weight  of  tbe  evidence  Is  to  tbe 
effect  that  tbe  sand  l>ar  from  which  tbe 
gravel  and  sand  were  removed  Is  an  accre- 
tkm  to  tb«  towbead  originally  patented,  and 
that  many  years  ago  tbe  diannel  separating 
the  idand  from  the  main  Illinois  shore  was 
very  much  broader  and  deeper  than  it  now 
Is,  and  was  navigable  at  all  seasons  of  the 
year;  and,  although  tbe  channel  has  since 
then  been  filled  up  and  at  times  Is  almost 
dry,  yet,  during  a  large  portion  of  the  year, 
it  Is  navigable,  even  at  the  present  time,  by 
very  large  boats.  Of  course,  the  evidence 
does  not  carry  us  back  to  the  time  of  the  ces- 
sion of  the  Northwest  Territory  or  to  the 
time  when  Kentucky  became  a  state,  but,  in 
view  of  the  fact  that  a  great  many  years  ago 
the  channel  between  the  island  and  the  main- 
land was  very  much  broader  and  deeper  than 
It  is  now,  we  conclude  that  the  evidence  fully 
sustains  the  conclusion  of  the  jury  that  the 
Island  in  question  lies  between  the  Kentucky 
shore  and  the  low-water  mark  of  the  Ohio  on 
Its  northwest  side  as  It  existed  when  Ken- 
tucky became  a  state. 

[3]  But  tbe  point  is  made  that  the  sand 
and  gravel  were  removed  from  a  sand  bar  not 
Included  within  the  Bawllngs  survey,  bnt  as 
this  sand  bar  does  not  lie  at  right  angles  to 
the  thread  of  the  stream,  but  is  parallel  there- 
with, plaintiff  is  not  the  owner  of  the  sand 
bar  by  virtue  of  tbe  ownership  of  the  island 
or  towbead.  In  the  first  place,  it  may  be 
said  that  while  there  Is  some  evidence  tend- 
ing to  show  that  the  sand  and  gravel  were 
not  removed  from  that  part  of  tbe  towbead 
covered  by  tbe  patent,  the  weight  of  tbe  evi- 
dence is  to  the  contrary.  In  tbe  second  place, 
tbe  doctrine  contended  for  Is  not  applicable 
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to  the  facta  of  this  ouie.  This  ia  not  a  con- 
teat  between  the  riparian  proprietors  of  lots 
originally  fronting  on  the  Ohio  river  of  the 
Kentucky  sld&  In  sncb  a  ease  the  owners 
of  the  lots  are  entitled  to  the  land  added 
thereto  by  accretion,  to  be  ascertained  by  ex- 
tending the  original  river  frontage  of  the  re- 
spective lots  as  nearly  as  practicable  at  right 
angles  with  the  course  of  the  river.  Miller, 
etc.,  T.  Hepburn,  8  Bush,  326.  Nor  Is  It  a  con- 
test between  Kentucky  shore  owners,  or  be- 
tween the  owner  of  an  Island  and  a  Ken- 
tucky shore  owner,  or  between  the  owners  of 
separate  Islands,  over  the  ownership  of  an 
independent  island  lying  in  the  Ohio  river. 
It  la  a  question  of  title  between  the  owner 
of  an  island  to  which  the  sand  bar  Is  an 
actual  accretion  and  the  owner  of  the  Illi- 
nois sliore  to  which  it  Is  not  an  accretion. 
Being  an  actual  accretion  to,  and  therefore 
a  part. of,  the  towhead  island,  the  title  there- 
to is  In  the  ownei*  of  the  Island,  regardless 
of  the  direction  in  which  the  accretion  runs. 

[4]  Another  error  relied  on  is  the  giving  of 
an  instruction  anthorizing  punitive  damages. 
Whether  or  not  the  case  is  one  calling  for 
punitive  damages  we  deem  it  unnecessary  to 
decide.  A  careful  examination  of  the  record 
convinces  us  that  the  sum  fixed  by  the  Jury 
is  not  sufficient  to  cover  the  actual  damages 
sustained.  That  being  true,  the  giving  of 
the  Instruction  authorizing  punitive  damages, 
even  though  erroneous,  cannot  be  regarded  as 
prejudicial  error.  St  Bernard  Mining  Co.  T. 
Ashby,  164  Ky.  417,  175  8.  W.  628. 

Judgment  affirmed. 


COMBS  V.  BREWER. 
(Court  of  Appeals  of  Kentucky.    April  20, 1916.) 

1.  EVIDKNCE  <8=>317(!^HEAaSAT— QUAUFIOA- 
TION  OF  VOTEBS. 

Statements  by  an  elector  at  a  school  elec- 
tion that  she  could  not  read  and  write  are  mere 
hearsay,  and  furnish  uo  basis  for  holding  her  un- 
qualified to  vote  for  trustee. 

[Ed.    Note. — For   other   cases,   see   Evideoce, 
Cent.  Dig.  j;  1175,  1192 ;  Dec.  Dig.  <S=317(2).] 

2.  Emotions  <S=»291  —  Voxebs  —  Qualifica- 
tions. 

One  attacking  the  qualifications  of  a  voter 
has  the  burden  of  proof. 

[Kd.   Note.— For   other   cases,   see   Elecdona, 
Cent.  Dig.  {  286;    Dec.  Dig.  «=>291.] 

3.  Elections  €=»286<1)  —  Quaufication  or 
VoTEB  — Public  School  Elections  —  Con- 
tests— EvmENCE. 

In  a  contest  over  the  election  of  a  public 
school  trustee,  the  court's  finding  that  a  voter 
was  not  disqualified,  as  being  unable  to  read  and 
write,  held  warranted  by  the  evidence. 

[Ed.    Note. — For   other   cases,    see   Elections, 
Cent.  Dig.  !  297 ;  Dec.  Dig.  <g=»2i)j(l).] 

4.  Elections  <g=»295(l)  —  Qualification  of 
Voter— AOE— Evidence— SuFFiciENCT. 

In  a  contest  over  the  election  of  a  school 
trustee,  evidence  held  to  warrant  a  finding  that 
a  voter  was  of  legal  age,  and  that  his  ballot 
should  be  counted. 

[Ed.    Note. — For   other  ■  eases,    see   Elections. 
Cent.  Dis.  »  297;    Dec.  Dig.  <8=>295(1).] 


5.  Elbction£  «=923&— Gontebtb— Tib  Votb. 

While  Ky.  St.  |  15S6a,  retetinff  to  ordinary 
elections,  provides  that  in  case  of  tie  the  election 
commissioner  may  determine  by  lot  which  of 
the  candidates  is  elected,  such  provision  did  not 
apply  to  the  electioB  of  a  school  trustee,  for  sec- 
tion 4436,  as  amended  in  1S9S  (Acts  1896,  c  44), 
declaring  that  if  from  failure  to  qualify  accord- 
ing to  law  or  from  any  other  cause  tbisre  shall 
be  a  vacancy  in  the  office  of  trustee,  the  county 
superintendent  shell  within  10  days  or  ia  soon 
as  practicable  fill  the  vacaacy  by  appmntment, 
and  that  in  case  of  a  controverted  right  to  the 
office  of  trustee  the  superintendent  may  reeoK- 
nize  a  trustee  among  the  contestants  until  tb« 
dispute  has  been  settled,  gives  the  comity  su- 
perintendent the  right  to  appoint  a  trustee  in 
case  of  tie  vote,  as  in  such  case  there  is  a  va- 
cancy. 

[Ed,  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {J  216,  217;  Dec  Dig.  *=>238.] 

6.  Elections  «sb»238— Tib  VonES— Vacaxchs. 

Where  there  ii  a  tie  vote  for  the  office  o( 
school  trustee,  there  ia  a  vacancy  within  Ky.  St: 
i  4436,  as  amended  in  1898  (Acts  1888,  c.  44), 
authorizing  the  county  superintendent  to  fill  va- 
cancies, 

[Ed.  Note.— For  other  cases,  see  Eaeetiona, 
Cent  Dig.  f|  216,  217;  Dec.  Dig.  «=>23&1 

Appeal  from  Circuit  Court,  Perry  County. 

Election  ccmteBt  by  Joeepb  Brewer  against 
K.  G.  Comtw.  From  a  Judgment  for  con- 
testant, contestee  appeals.  Reversed,  and 
remanded  with  instructions. 

Faulkner  &  Faulkner,  of  Hazard,  for  ap- 
pellant W.  0.  BTVCBOle,  of  Hazard,  for  ap- 
pellee. 

CLAY,  0.  At  an  election  for  scboeA  trustee 
held  in  subdistrict  No.  9,  educational  division 
No.  5,  in  Perry  county,  K.  O.  Combs  received 
25  votes  and  Joseph  Brewer  21  votes.  Combs 
was  declared  elected.  Thereupon  Brewer 
brought  this  suit  contesting  the  election.  On 
final  hearing  the  trial  court  adjudged  that 
both  contestant  and  contestee  received  the 
same  number  of  votes.  Thereupon  he  de- 
clared the  election  a  tie,  and  directed  the 
parties  to  draw  lots  for  the  office.  On  the 
draw  Brewer  won.    Combs  appeals. 

Two  grounds  are  urged  for  a  reversal:  (1) 
That  the  votes  of  Malvery  Napier  and  Lon 
Ellen  Crawford  were  improperly  counted  for 
appellee;  (2)  the  court  erred  in  determining 
the  contest  by  lot. 

The  vote  of  Malvery  Napier  Is  attacked  on 
the  ground  that  she  was  unable  to  read  and 
write.  On  this  question  appellant  introduced 
Bob  Napier,  the  husband  of  Malvery.  He 
testified  that  he  was  29  or  30  years  old.  He 
knew  his  wife  for  10  years  before  they  were 
married.  He  never  knew  of  her  attenrtins 
school  and  during  that  time  she  never  wrote 
him  a  letter.  He  further  said:  "I  never  saw 
her  read  and  write,  and  she  tells  me  she 
can't  write."  To  this  answer  appellee  object- 
ed. On  cross-examination  he  stated  that  his 
wife  was  not  very  well;  that  they  had  a 
sick  baby  whidi  kept  her  at  home.  When 
she  was  summoned  as  a  witness  he  asked 
her   what   she  knew  about  it      She    then 
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wrote  "MalTery  Mairter,  Hantrd,  Kentnd^," 
on  a  Blip  of  paper  and  said:  "Yoa  take  that, 
that  is  all  I  can  write."  It  devirioped  oo 
cross-examination  tbat  Napier  and  Ma  wife 
were  on  the  opposite  sides  In  the  deetloo. 
For  appellee  Lacy  Ooiiibs»  the  father  at  Mal- 
rery  Napier,  teatifled  tkat  Malvery  could 
read  and  write.  He  fnrtlier  stated  that  be- 
fore she  married  she  went  to  the  common 
schools.  He  filed  with  his  deposititm  a 
sample  of  hla  dan^ter's  writing,  which  be 
identlfled  as  havtaiK  been  written  by  ber. 

The  vote  of  Lou  Ellen  Crawford  is  attacked 
on  the  groand  that  tdie  was  not  21  years  o< 
age  when  tbe  electkm  took  place.  On  this 
qneetlon  appellant  introduced  the  scho<d  cen- 
sus for  tbe  year  191B,  which  showed  that 
Lou  BIten  Crawford,  wbo  was  then  Loa 
Ellen  Pblpps,  was  only  20  years  of  age. 
Maricm  Combs,  who  took  tte  census,  stated 
that  Lou  Bileo  Crawford's  mother  gave  the 
date  of  Lou  EUen  Phlpps'  birth  as  October  2, 
1896.  It  also  appears  that  Loa  BBlea  Phlpps 
was  married  on  Mar<fh  IS,  1916.  In  the 
marriage  certificate  ber  age  Is  girem  as  20. 
On  tbe  other  hand,  Lou  Ellen  Crawford  tes- 
tified that  from  all  the  Information  she 
could  get  from  her  awther  and  her  old  kin 
folks  she  was  22  years  of  age  at  the  time  of 
the  election.  Her  mother  was  also  Introduced 
and  she  testtfled  that  Lou  Bllen  was  22  years 
of  age.  She  admits  telllag  the  cmsus  taker 
that  sbe  ooold  put  down  Lou  Ellen  Phlpps' 
age  at  ao.  On  cross-examtBatlon  sbe  stated 
that  although  she  could  not  tell  the  year  Lou 
Elloi  was  bom,  sbe  was  c<»fldeut  she  was 
21  years  of  age. 

[1-S]  Clearly,  the  statements  of  a  voter  that 
sbe  cannot  read  and  write  are  mere  hearsay 
and  are  not  admissible  as  substantive  evi- 
dence. Omitting  these  statements  of  the 
voter  Malvery  Napier,  we  find  that  on  the 
one  band  her  husband  testifies  that  he  was 
acquainted  with  his  wife  for  10  years  be- 
fore they  were  married.  During  that  time  he 
never  knew  of  her  attending  school  and  she 
never  wrote  him  a  letter.  He  also  says  that 
be  never  saw  ber  read  and  write.  On  tbe 
contrary,  her  fatber  testifies  that  before  she 
was  married  sbe  attended  the  common 
schools  and  could  read  and  write.  In  a  con- 
tested election  case^  be  who  attacks  the  quali- 
fications of  a  voter  has  the  burden  of  proof. 
Since,  In  this  Instance,  the  busbaod  of  the 
voter  testified  cue  way,  while  her  father  testi- 
fied to  the  contrary,  we  cannot  say  that  ap- 
pellant maintained  the  burden  of  showing 
tbat  the  voter  was  disqualified,  and  that  the 
trial  court  erred  In  holding  that  her  vote 
shoald  be  counted. 

f41  In  the  case  of  tbe  voter  Lou  Ellen 
CJrawford,  the  same  rule  Is  to  be  applied. 
The  fact  that  the  mother  stated  to  the  census 
taker  tbat  Lou  Ellen  Crawford  was  only  20 
years  of  age,  and  that  a  friend  of  hers,  wbo 
was  present  when  she  was  married,  stated 
that  she  was  20  years  of  age,  and  this  age 
was   pat  In  the  marriage  certificate,  is  not 


snffieient  to  overcome  tbe  positive  statement 
of  her  mother  tbat,  as  a  matter  of  fact,  sbe 
was  22  years  of  age.  The  trial  court  did 
not  err,  therefore,  in  holding  tbat  Lou  Ellen 
Crawford's  vote  should  be  counted. 

Appellee  contends  that  certain  votes  for 
appellant,  other  than  those  which  the  trial 
court  refused  to  count  should  have  been  ex- 
ehided.  Without  entering  Into  a  dtecnssion 
of  tbe  evidence  respecting  these  votes,  it  Is 
sufflciest  to  say  that  a  careful  consideration 
of  the  record  convinces  us  that  the  court 
did  not  err  in  holding  that  they  should  be 
counted  for  appellant. 

We  therefore  agree  with  the  trial  court 
that  appellant  and  appellee  eacb  received  21 
legal  votes,  and  that  tbe  election,  therefore, 
resulted  in  a  tie. 

[8,  •]  It  remains  to  consider  whether  or  not 
the  court  erred  in  determining  the  contest 
by  lot  It  is  the  contention  of  appellee  that 
the  trial  court's  acticm  Is  sum>orted  by  sub- 
sections 6  and  11,  i  lS96a,  of  the  Kentucky 
Statutes,  giving  the  election  commissioner, 
in  case  of  a  tie,  the  power  to  determine  by 
lot  which  of  the  candidates  Is  elected.  In  our 
opinion,  however,  the  statutes  relied  on  do 
not  apply  to  school  trustee  elections.  The 
general  election  law,  embracing  the  sections 
aforesaid,  went  into  effect  <»i  If  arch  11, 189ft 
By  an  act  approved  March  IT,  1898  (Acts 
1898,  c.  44)  section  4436  of  the  Kentucky  Stat- 
utes was  amended  so  as  to  read  as  follows: 

"Vaeaaicy—Sow  Fittd—PotDer  of  Superintend- 
ent.— If,  from  failure  to  qualify  according  to 
law,  or  from  any  other  cause,  there  be  a  va- 
cancy in  the  office  of  trustee,  the  county  super- 
intendent of  the  county  shall,  within  ten  days, 
or  as  soon  thereafter  as  practicable,  supply  Uie 
same  by  his  appointment,  in  writing,  and  the 
trustees  so  appointed  shall  hold  his  office  until 
the  end  of  that  term,  and  until  his  successor  is 
elected  or  appointed  and  qualified.  In  case  of 
controverted  right  to  the  office  of  trustee,  the 
county  superintendent  is  empowered  to  recognize 
a  trustee  among  tbe  contestants  until  tbe  dis- 
pute has  been  settled.  If  a  trustee-eleot  shall 
fail  to  qualify  before  the  county  superintendent 
on  or  before  the  first  day  of  June  following  his 
election,  or  file  with  him  a  certificate  tbat  he 
has  qualified  before  another  officer,  it  shall  be 
within  the  discretion  of  the  county  superintend- 
ent to  declare  his  place  vacant,  and  to  fill  same 
by  appointment." 

It  Is  clear,  we  think,  that  tbe  Legislature 
intended  that  a  vacancy  in  the  office  of  school 
trustee  should  be  controlled  by  tbe  above  sec- 
tion, and  filled  as  therein  provided.  Under 
the  above  sectlim  it  was  held  tbat  where  there 
was  a  tie  vote  there  was  a  vacancy  tbat  tbe 
county  superintendent  might  filL  Hopkins  v. 
Swift,  100  Ky.  14,  37  S.  W.  165,  18  Ky.  Iaw 
Rep.  526.  Since  tbat  time  section  4438,  su- 
pra, has  been  further  am«ided,  and  any.  va- 
cancy tbat  may  exist  in  the  trusteeship  of 
any  school  subdivision  must  be  filled  by  ap- 
pointment by  the  county  board  of  education. 
Subsection  4,  J  4426a,  of  the  Kentucky  Stat- 
utes 1916.  Since  the  tie  vote  resulted  in  a 
vacancy.  It  follows  that  the  trial  court,  In- 
stead of  determining  the  election  by  lot, 
should  have  dedaied  tbat  a  vacancy  existed. 
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and  bare  refened  the  matter  to  the  caaatj 
board  of  education  for  action. 

Judgment  reversed,  and  cause  remanded 
for  prooeedin£8  oonalstent  with  this  opinion. 


FIELDS  V.  OOUCH. 

(Court   of   Appeals   of   Kentucky.     April   20, 
191&) 

1.  QmETiNO  Trnjt  «=»43— Aonoire— Possks- 

SION. 

Under  Ky.  St  I  11,  declaring  that  any  per- 
son having  legal  title  and  possession  of  lands 
may  sue  any  other  persons  setting  up  claims 
thereto,  one  suin^  to  quiet  title  must  plead  and 
prove  his  possession. 

[B^  Note. — £V>r  other  cases,  see  Quieting 
Title,  Cent.  Dig.  {g  84-87 ;   Dec.  Dig.  <3=>43.] 

2.  Estoppel,  «=>94(1)— Equitablk  £)stoppxl 
—What  Constitutes— PEBiiiinwa  Saub  of 
Land. 

Where  defendant,  the  real  owner  of  the 
lands  in  controversy,  who  knew  that  such  land 
had  not  been  included  in  the  sale  of  the  property 
of  a  decedent,  heard  that  the  purchaser  at  the 
judicial  sale  was  about  to  sell  the  land  so  ac- 
quired, there  was  no  basis  of  an  estoppel  in 
l>als  preventing  defendant  from  asserting  bit 
title  to  the  premises,  it  appearing  that  the  pur- 
chaser at  judicial  sale  sold  plaintiff  the  defend- 
ant's lands,  for  an  estoppel  can  be  based  on 
some  misrepresentation  or  concealment  amount- 
ing to  misrepresentation. 

[Ed.  Note.— For  oUier  cases,  see  Estoppd, 
Cent  Dig.  U  245-247;    Dec.  Dig.  <^s>Mm.} 

3.  Appeal  and  Ebbob  «=>1009(3)— Bevibw— 
Findings. 

A  finding  of  the  chancellor  will  not  be  dis- 
turbed on  appeal  where  the  proof  is  contradic- 
tory and  the  mind  is  left  in  doubt 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3972;  Dec.  Dig.  «=» 
1009(3).] 

4.  Quieting  Title  «=>44(4)—Action8— Evi- 
dence—Sufficiency. 

In  a  suit  to  quiet  title  evidence  held  to  war- 
rant a  finding  that  plaintifF  had  no  title  to  the 
land  in  controversy. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Titie,  Cent  Dig.  {  91;    Dec.  Dig.  «=»44<4).l 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  B.  T.  Fields  against  E.  C.  Couch. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Wootton  &  Morgan,  Bailey  P.  Wootton, 
and  Jesse  Morgan,  all  of  Hazard,  and  John 
L.  I>iz<«,  of  Hyden,  ft>r  appellant  Hogg 
&  Johnson,  of  Haaard,  for  appellee. 

THOMAS,  J.  On  Jnly  1,  1860,  there  was 
Issued  to  Esau  Fields  a  patent  for  100  acres 
of  land.  It  at  that  time  being  entirely  in 
Perry  county,  Ky.,  and  described  as  follows: 

"Befrinning  on  a  beech  at  the  head  of  Mc- 
intosh's creek ;  thence  north  80°  west  150  poles 
to  a  stake;  north  40  poles  to  a  stake;  south 
89°  east  146  poles  to  a  stake ;  south  66  poles  to 
the  beginning." 

Many  years  after  this,  the  county  of  Leslie 
was  formed,  and  the  line  between  It  and 
Perry  county  passed  through  this  tract  of 
land,  leaving  about  20  acres  of  it  located  in 


Perry  county  and  the  remaining  80  acres  in 
Leslie  connty. 

[1]  This  suit  wag  filed  on  July  10,  1913, 
In  the  Perry  tdrcnit  court  by  appelant  (plain- 
tiff below)  against  appellee  (detoidant  bdow) 
seeking  to  have  the  title  of  the  plalntlfl  to 
the  land  covered  by  the  patent  qnieted,  it 
being  alleged  in  the  petition  that  he  was  the 
owner  of  it  and  that  the  defendant  was  claim- 
ing some  Und  of  interest  therein,  and  to  bold 
some  character  of  title  to  it;  but  it  is  not  al- 
leged In  the  petition  that  the  plalnUfl  was 
in  poBsesaion  of  it  A  demurrer  was  filed 
to  the  petition,  which  was  overraled. 

The  court  was  manifestly  in  error  In  thus 
holding,  for  there  is  no  rule  of  practice  bet- 
ter established  in  this  Jurisdiction  than  the 
one  that  in  cases  of  this  character  the  plain- 
tiff mnst  not  <mly  allege  ownership  of  the 
land  to  whidi  he  deeirea  the  title  qnieted, 
but  he  must  also  allege  that  he  is  in  posses- 
sion of  it  Kentucky  Statutes,  |  11;  Brown 
V.  Ward,  106  S.  W.  964,  32  Ky.  Utw  Rep.  261; 
Dupoyster  v.  Tui*,  110  S.  W.  280,  33  Ky. 
Law  Bep.  320;  Bowling  v.  Breathitt  Coal, 
Iron  &  Lumber  Co.,  134  Ky.  249,  120  S.  W. 
817;  HaU  v.  Pratt,  142  Ky.  561,  134  S.  W. 
900 ;  Le  Moyne  v.  Hays,  145  Ky.  415,  140  S. 
W.  562;  Cumberland  Oo.  v.  Kelly,  156  Ky. 
397,  160  S.  W.  1077. 

These  allegations  of  course  mnst  be  sus- 
tained by  proof  in  order  to  enaMe  the  piain- 
ttff  to  succeed  in  his  suit  The  answer  coo- 
slated  of  a  denial  of  the  allegations  of  the 
petition  and  also  an  affirmative  claim  to  own- 
ership of  the  land  by  the  defendant  During 
the  prepress  of  the  cause,  the  defendant 
abandoned  the  claim  of  ownership  to  any 
part  of  that  portion  of  the  tract  lying  in 
Perry  county,  but  continued  to  insist  upon 
his  ownership  to  all  that  portion  of  It  lying 
in  Leslie  county. 

Upon  the  submission  of  the  case.  Judgment 
was  rendered  upholding  the  contention  of 
the  defendant  as  to  his  ownership  of  that 
portion  of  the  land  which  he  claimed  lying 
in  Leslie  county  and  dismissing  the  petition 
In  so  far  as  it  sought  to  have  the  title  of 
plaintiff  quieted  to  that  portion  of  the  tract, 
and  from  that  Judgment  the  plaintiff  imise- 
cutes  this  appeal. 

Both  parties  claim  title  to  the  land  throogfa  j 
the  same  person,  one  Hlran  Lewis,  and  he  is  | 
alleged  to  have  obtained  the  title  In  the  fol-  i 
lowing  manner:  Patentee,  Esau  Fields,  some 
time  after  the  Issuing  of  the  patent  to  him 
executed  a  title  bond  by  which  he  attempted 
to  sell  the  land  to  his  son,  Hlran  Fields,  and 
he  subsequently  assigned  this  title  bond  to 
Elhanon  Fields,  and. he  in  turn  assigned  it  to 
Hlran  Lewis.  Eadi  of  these  assignments,  ac- 
cording to  the  testimony,  was  in  writing,  and 
by  each  of  them  the  assignors  attempted  to 
coniney  and  transfer  the  title  to  the  tract  <tf 
land  in  controversy.  In  1801.  Hlran  Fields 
died  intestate,  domiciled  at  the  time  in  Percy 
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comity,   nie  defendaat  te  bis  mm-ln-law  and 

was  soch  at  the  time  ot  bis  deatb;  and  on 
the  17th  day  <a  Pebruary,  1902t  he  and  his 
wife  filed  salt  in  the  Perry  cUcnlt  oonrt  to 
settle  tibe  estate  of  the  decedent  and  to  allot 
to  his  widow  dower  in  bis  real  estate  and  to 
aell  the  remainder  for  the  inizpose  of  pay- 
ment of  debts  and  dlTlslon  amcmg  tbe  taelra 
At  that  time  Hlran  Lie-wia  was  aapposed  to 
own  something  between  400  and  500  acres  of 
land  located  in  Perry  coanty.  That  suit  pro- 
gressed to  a  Jodgment,  and  tbe  land  was  sold 
under  a  decree  of  the  court  by  the  master 
commissioner,  at  which  sale  one  Mat  I/ewis, 
a  son  of  Hiran  Lewis,  became  tbe  purchaser, 
and  a  deed  was  ezecnted  to  blm  by  tbe  com- 
missioner which  was  approved  and  filed  in 
tbe  caose  and  daly  recorded  in  the  Perry 
connty  court.  In  1907,  tbe  appellant  pur- 
chased from  Mat  Lewis  the  land  which  the 
latter  had  purchased  at  tbe  decretal  sale  and 
it  is  bis  contention  that  tbe  lands  which  be 
I  so  parcbased,  being  tbe  same  sold  under  tbe 
Judgment  of  tbe  conrt,  Included  tbe  land  in 
controTersy.  Tbia  is  all  tbe  title  wltich  he 
attempts  to  show  In  support  of  bis  claim  to 
tbe  land. 

It  is  the  contention  of  tbe  defendant  that 
a  year  or  two  before  tbe  death  of  Hlran 
Lewis,  he  assigned  tbe  title  txmd  to  tbe  tract 
of  land  which  be  had  obtained  from  Blhanon 
fields  to  defendant,  and  that  be  immediately 
took  charge  of  it,  having  paid  tbe  consider- 
ation, and  has  had  possession  of  it  coutiun- 
odsly  since  tb^;  that  Hiran  Lewis  at  Ills 
death  did  not  own  tbe  land,  and  It  was, 
therefore,  not  Included  in  the  description  of 
the  laud  tiold  in  the  suit  to  settle  bis  estate 
to  which  we  have  before  referred.  It  will  be 
seen  that  the  only  issue  In  tfaiti  case  is  one  of 
fact.  It  being,  whether  the  land  In  controver- 
sy was  included  In  the  description  of  that 
whlcb  was  sold  in  the  salt  to  settle  the  estate 
of  Hlran  Lewis. 

Before  considering  this,  it  might  be  neces- 
sary to  notloe  a  fact  appearing  in  the  record, 
which  is,  that  a  small  portion  of  tbe  100  acres 
in  controversy,  being  a  part  of  that  lying  in 
Perry  county  is  Cleared,  there  being,  however, 
no  hoose  of  any  kind  built  upon  It.     Just 
wben  this  land  was  cleared,  or  who  cleared 
it,  is  not  definitely  shown,  nor  is  it  shown  by 
whom    It  has   been  cultivated   since   being 
cleared.    It  does  appear,  however,  that  after 
the  purchase  made  by  tbe  plaintiff  from  Mat 
Ijewls,  he  placed  bis  son,  Heniy  Fields,  In 
possiesaion  of  another  tract  of  land  owned  by 
HiraLU  Lewis  at  his  death  and  that  this  son 
since  then  has  cultivated  some  or  all  of  this 
cleared  land.    Tbe  tract  of  land  upon  which 
Henry  Lewis  moved  and  upon  wnicb  he  re- 
sides Is  a  different  one  from  the  100  acres  in 
controversy.    We  do  not  find  from  tbe  rec- 
ord any  evidence  of  such  possession  of  tlie 
cleared  land  with  a  claim  to  the  well-marked 
boondlaries  of  the  100  acres  covered  by  the 
patent  so  as  to  ripen  a  title  to  aU  of  it  by 


adverse  possesslcHi.  Howeiver,  If  tiUs  was 
so.  It  would  not  aid  the  plaintiff  any  more 
than  tbe  defendant,  as  each  of  them  claims 
tliront^  tbe  same  person.  There  evidently 
has  not  been  any  adverse  possession  by  tbe 
plaintiff  or  any  tenant  or  occupant  under 
him  of  the  land  so  as  to  perfect  the  title  in 
him.    . 

[Z]  One  of  tbe  contentions  made  by  tbe 
plaintiff  is  that  the  defendant  was  cognizant 
of  tbe  purchase  which  the  i^>rmer  made  of 
Mat  Lewis  in  1907,  and  stood  by  without  pro- 
test and  saw  tbe  purchase  made  and  tbe  con- 
sideration paid,  and  that  be  is  thereby  es- 
topped to  assert  any  claim  to  the  land  ad- 
verse to  tbe  plaintiff.  It  is  sufficient  to  say, 
however,  that  tbe  evidence  totally  fblls  to 
sustain  this  claim.  It  is  admitted  by  tbe 
dtfendant  that  he  beard  in  a  general  way 
tbroagh  rumor  in  the  neighborliood  that  Mat 
Lewis  was  about  to  sell  or  had  adtd  the  land 
which  he  bad  purchased  at  tbe  decretal  sale 
to  tbe  plaintiff,  but,  knowing  that  the  land 
in  oontTOTeisy  was  not  owned  by  Hiran  Lew- 
is at  tbe  time  of  bis  death  and  had  not  been 
included  in  the  land  which  was  sold  under 
that  Jodgment,  be  said  nothing  about  it 
There  is  no  evidence  to  the  contrary,  and  It 
is  perfectly  plain  that  these  conditions  man- 
Itegt  no  elements  of  equitable  estoppel.  Ttte 
facts  calling  for  tbe  application  of  the  doc- 
trine of  estoppel  must  be  such  as  that  the 
person  sought  to  be  estopped  has  caused  or 
permitted  it  to  appear  that  a  certain  state 
of  fiicts  exists  and  that  another  has  acted 
upon  tbe  belief  of  tbe  existmce  of  such  state 
of  facts  and  parted  with  Ills  property  upon 
tbe  faiOi  of  tbe  truth  of  such  appearance. 
If  tbe  one  sought  to  be  estopped  in  such  cas- 
es lias  knowledge  of  tbe  facta,  which  are  dif- 
ferent from  the  appearance,  and  fails  to 
speak,  he  will  not  afterwards  be  permitted  to 
do  so  to  the  detriment  of  tbe  one  acting  upon 
tbe  appearance^  In  other  words,  there  must 
be  some  element  of  misrepresentation  by  the 
one  estopped  causing  tbe  party  seeking  tbe 
benefit  of  tbe  estoppel  to  act  otherwise  than 
he  would  have  done  had  it  not  been  for  the 
misrepresentation.  This  misrepresentation 
may  be  by  acts,  or  words,  or  even  by  silence, 
wben  good  conscience  and  fair  dealing  would 
reqidre  one  to  speak  and  make  tbe  facts 
known.  He  doctrine  is  well  stated  by  this 
court  In  Trimble  v.  King,  181  Ky.  1,  114  S. 
W.  317,  22  UK,  A.  (N.  S.)  880,  wherein  the 
court  quotes  from  Alexander  v.  Woodford 
Springs  Lake  Fishing  Co.,  90  Ky.  215,  14  8. 
W.  80,  12  Ky.  Law  Rep.  107,  as  follows: 

"There  may  be  an  equitable  estoppel,  such  as 
to  prevent  the  real  owner  from  interfering  with 
an  easement  created  by  an  entry  and  an  expend- 
iture of  money  by  reason  of  the  owner's  silence 
or  consent,  where  the  party  entering  has  no  oth- 
er means  of  redress.  If  one  stands  by  and  sees 
another  build  a  house  on  his  land,  tbe  latter  act- 
ing in  good  faith  and  believing  that  it  belongs 
to  him,  will  die  real  owner  be  permitted  to  stand 
by  and  see  tbe  house  erected  and  then  assert 
his  title  for  the  first  time?  XUjnity  will  prevent 
him  from  speaking  when  as  a  consclentioua  man. 
he  should  remain  silent." 
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S«e,  also,  Foster  t.  Shrere,  6  Bosb,  619; 
Kenyon  Realty  Co.  v.  National  D^>08it  Bank, 
140  Ky.  133,  180  S.  W.  965,  81  L.  B.  A.  (N. 
S.)  169;  Vol.  11,  Ave.  Hncy.  of  Law,  p.  428. 
The  rale  la  too  well  settled  to  require  tbe 
citation  of  further  authorities. 

In  this  case  there  la  no  absolute  proof  that 
the  defendant  knew  of  the  purchase  of  th« 
land  by  plaintiff  nntll  after  the  transactioa 
had  been  completed,  and  If  he  had  known  It, 
he  did  not  know  the  land  here  Involved  formr 
ed  any  portion  of  the  subject-matter  of  that 
trade.  We  therefore  find  no  rule  for  the  ap- 
plication of  the  doctrine  of  estoppel  in  pais  In 
this  case. 

[3,  4]  Coming  now  to  the  qoestion  of  fact 
which  we  have  seen  to  be  the  principal  ques- 
tion in  the  case,  it  is  shown  by  a  number  of 
witnesses  resident  in  the  commnnity  and  per^ 
fectly  familiar  with  the  land  which  Hiran 
Lewis  owned  at  his  death,  as  well  as  that 
covered  by  the  Esau  Fields'  patent,  that  the 
latter  is  not  Included  In  the  former.  This  is' 
testified  to  by  the  defendant  as  well  as  Mat 
Fields,  the  vendor  of  plaintlft,  and  a  number 
of  other  witnesses.  This  testimony  is  not  re- 
futed except  by  the  plaintiff  and,  In  a  man- 
ner, by  J.  T.  Fltzpatrlck,  a  surveyor  who  pre- 
pared and  filed  a  plat  with  his  testimony. 
An  examination  of  the  plat,  as  well  as  his  tes- 
timony, fails  to  convince  us  of  the  correct- 
ness of  his  opinion,  which  itself  is  not  posi- 
tive upon  the  point.  The  description  of  the 
land  in  the  deed  from  Mat  Lewis  to  the  plain- 
tiff, which  is  the  same  as  that  in  the  com- 
missioner's deed  to  the  former,  does  not  con- 
tain any  courses  or  distances,  but  only  calls 
for  creeks  and  forks  of  creeks  and  ridges  of 
mountains.  With  the  description  in  this  con- 
dition, Fltzpatrlck,  when  asked  the  direct 
question  as  to  whether  the  land  in  controver- 
sy is  included  in  it, -says:  "Yes,  sir;  I  thifik 
It  does."  He  then  proceeds  to  show  from  the 
map  his  reasons  for  so  thinking,  but  as  stat- 
ed, they  are  not  convincing  to  us. 

It  must  not  be  overlooked  that  the  commis- 
sioner's deed  as  well  as  that  of  Mat  Lewis 
to  plaintiff  states  that  the  lands  therein  re- 
qpectlvely  conveyed  lie  In  Perry  county, 
when,  as  we  have  seen,  the  land  which  the 
trial  court  adjudged  to  belong  to  defendant 
is,  and  was  at  the  dates  of  these  deeds,  in 
I>e8lle  county. 

The  rule  Is  well  settled  in  this  state  that 
this  court  will  "not  disturb  the  finding  of  the 
chancellor  upon  an  issue  of  fact  where  the 
proof  is  contradictory  and  the  mind  Is  left  in 
doubt"  Sheltwi  v.  Shelton,  167  Ky.  16T,  180 
S.  W.  83;  Continental  Ins.  Co.  of  N.  T.  v. 
Buchanan,  108  S.  W.  353,  32  Ky.  Law  Rep. 
1208;  aark  v.  MtfftoweU's  Adm'r.<109  S.  W. 
887,  33  Ky.  Law  Rep.  177 ;  Overton  v.  Perry, 
129  B:y.  415,  111  S.  W.  309,  88  Ky.  Law  Bep. 
931;  Brackett's  Adm'r  v.  Boreing's  Adm'r, 
131  Ky.  751,  110  S.  W.  276,  83  Ky.  Law  Bep. 
292 ;    Id.,  131  Ky.  751,  116  S.  W.  766. 

As  we  read  the  record,  a  preponderance  of 


tb»  testtmoiiy  Is  to  tU«  effect  that  tbe  laad 
in  controversy  is  not  included  in  platntlfTs 
deed,  and  under  the  rule  supra  we  mast 
agree  with  th«  chancellor  upon  his  findings 
of  fact  The  land  involved  herein  not  being 
included  in  the  Judgmoit  ia  the  settlement 
and  division  suit  supra,  doTendant  Is  not  ear 
topped  by  such  Judgment  to  clafan  it 

This  results  In  an  afiJrmance  of  the  Judg- 
ment, and  It  la  ao  ordered. 


FBBT  T.  COMMONWBAIVTEL 

(Court  of  Appeals  of  Kentucky.    April  18, 
1916.) 

1.  INTOXIOATINO      LlQUOBS     9=3240  —  SEABCH 

Wabbant— StjmciBi^oT. 
An  owended  «earch  warrant,  dtarging  that 

defendant,  on  whose  premises  a  quantity  of  in- 
toxicating liquors  was  found  after  search,  had 
committed  the  offense  of  having  in  his  posses- 
sion intoxicating  liquois  for  the  purpose  of  , 
sale  in  a  local  option  county,  is  almost  if  not 
quite,  as  specific  as  would  be  required  for  an  in- 
dictment, and  is  sufiScient,  since  such  warrant 
need  not  charge  the  oCCenae  with  tlie  technical 
accuracy  required  in  an  indictment 

[Ed.  Note. — For  ottier  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §{  376-886;  Dec.  Dig.  «=> 
249.] 

2.  iNToxiCATiNO  LiQUOBS  «=3231  —  Chabac- 
TEB  OF  LiQuoBS— Evidence. 

In  a  prosecution  for  keeping  intoxicating 
liquors  for  unlawful  sale,  evidence  that  peisona 
were  seen  goin^  to  defendant's  house  sober  and 
coming  away  intoxicated  is  admissible,  when 
limited  to  the  purpose  of  showing  the  intoxicat- 
ing character  of  the  liquor  kept  by  defendant 

[Ed.  Note.— For  other  caaea,  see  Intoxicating 
Liquors,  Cent  Dig.  g  291;    Dec.  Dig.  C=»231J 

3.  Criuirai.  Law  «=>d04(20)— Judksai,  No- 
tice —  iNioxiCAXiKa  LiqnoBS  —  Grafs 
Wine. 

Tbe  court  will  take  judicial  notice  that 
grape  wine  ia  an  intoxicating  hquor. 

[£kl.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  716,  2961^;  Dee.  Dig.  «=> 
804(^).]  .  .  « 

4.  Cbucinai.  Law  €s»315— Bvidbncb  or  Lo- 
cal Option  Elsotion  —  PBEauupnoN  of 

C0>tTlNTJANCE. 

Evidence  that  local  option  was  adopted  by 
the  voters  in  a  county  nearly  SO  years  before  is 
admissible  to.  show  that  loal  (H>tion  ia  still  in 
force,  where  there  is  no  evidence  that  a  sub- 
sequent vote  was  taken,  since  it  would  be  pre- 
sumed that  the  status  of  the  county  continaed, 
unless  the  contrary  is  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !  748;   Dec.  Dig.  <S=>315.] 

6.  CBIiaNAI.  Law  4=»814(7)— iNaTRUCTIOHB— 
APPLICABrLlTT  to  CaSE— TIME  OF  OfFENRE. 

Where  a  search  warrant  charged  the  keep- 
ing of  intoxicating  liquors  for  unlawful  sale 
on  a  certain  date,  an  instruction  authoriziDf: 
conviction  if  defendant  had  such  liquors  for 
purposes  of  sale  within  12  months  before  the 
warrant  was  issued  is  not  erroneous,  since  an- 
der  Civ.  Code  Prac.  8  129,  it  is  not  necessai? 
to  state  the  time  of  tne  commission  of  the  of- 
fense accurately,  unless  time  is  a  material  in- 
gredient of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Crimiiial 
Law,  Cent  Dig..S  1979;   Deo.  Dig.  «=»ai4tT).] 
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e.  iNTOZIOATINa  lilQUOBS  4^236(7)— FBOSB- 
CUTION— SUFFICIKHCX  0»  BvlDBHCB  —  PUB- 

posK  TO  Sell. 

Teetimony  bjr  two  witnesses  tiiat  they 
bought  intoxicating  liquor  outright  from  de- 
fendant and  paid  him  for  it,  and  by  numerous 
other  witnesses  that  they  obtained  it  from  de- 
fendant's cellar  and  would  leave  the  money 
thei«,  is  sufficient  to  prove  that  d«fendant  kept 
the  hqnor  for  purpose  of  sale. 

[Ed.  NoteL— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  §  309;  Dec.  Dig.  «=>23B 
(7).] 

7.  CHmiNAi  Law  «=»1064(3)— Appeal— Qcks- 
TION8  Reviewable— Motion  fob  New  Tri- 
al. 

Where  the  commonwealth  agreed  that  the 
affidavit  for  continuance  because  of  the  absence 
of  witnesses  might  be  read  as  their  depositions, 
but  defmdant  £d  not  read  it  or  offer  to  read 
it,  and  did  not  make  the  refusal  of  continoaiice 
a  ground  for  new  trial,  he  waived  the  error  in 
such  refusal,  and  it  cannot  be  considered  on 
appeal. 

[EM.  Note.— For  other  cases,  see  Oriminal 
I^w,  Cent  Dig.  ii  2677,  2678,  2682;  Dec.  Dig. 

&  Ckiiunal  Law  «=9l037(l),   1090(18)— Ap- 
peal —  Questions  Reviewable  —  Bill  or 

ExcEPTioNa— Argument  of  Counsel. 
Improper  argument  of  prosecuting  attor- 
ney, which  was  not  made  a  part  of  the  record 
by  a  bill  of  exceptions  and  was  presented  for 
the  first  time  in  the  motion  for  new  trial,  can- 
not be  considered  on  appeal. 
,  [Ed.    Note.— For    other    cases,    see   Oriminal 

Appeal  from  Circuit  Cburt,  Ohio  County. 

Bruno  Frey  was  convicted  of  having  In  his 
possession  Intoxicating  liquors  In  a  territory 
where  the  local  option  law  was  In  force  with 
Intention  to  sell  them,  and  he  appeala  Af- 
firmed. 

W.  H.  Barnes  and  Heavrln  &  Kirk,  all  of 
Hartford,  for  appellant  C.  B.  Smith,  of 
Hartford,  James  Gamett,  of  Louisville,  M.  M. 
Logan,  Atty.  Gen.,  and  Overton  S.  Hogan, 
Asst  Atty.  Qen^  for  the  Cccnmonwealth. 

THOMAS,  J.  On  June  9,  1915,  Clyde 
Magan,  B.  F.  Oook,  and  C  F,  BosweU,  all 
citizens  and  residents  of  Ohio  county,  In  this 
state,  subscribed  and  swore  to  an  affidavit 
before  John  B.  Wilson,  county  judge  of  the 
county,  charging  the  appeUant,  Bruno  Frey, 
with  having  in  his  possession  Intoxicating  liq- 
uors In  a  territory  where  the  local  option 
law  was  in  force  and  effect,  with  fhe  in- 
tention of  selling  same  contrary  to  the  pro- 
visions of  the  local  option  law,  and  describ- 
ing the  premises  of  the  appellant  as  Is  re- 
qnlred  by  section  2672b  of  the  Kentucky 
Statutes,  whereupon  the  county  Judge  In 
accordance  with  subdivision  1  of  the  section, 
issued  a  warrant,  directed  to  the  sheriff  of 
the  county,  authorizing  him  to  make  search 
of  the  premises  described  in  the  affidavit  and 
to  take  charge  of  any  intoxicating  liquors 
which  he  might  find  therein.  The  warrant 
fnrthermore  directed  the  sheriff,  that  if  such 
liquors  were  found  on  the  premises,  to  arrest 
^be  appellant  and  bring  him  before  the  coun- 


ty Judge  to  be  dealt  with  according  to  law. 
The  search  resulted  in  the  finding  of  9  bar- 
rels of  grape  wine,  each  barrel  containing 
about  50  gallons,  and  all  located  in  a  cellar 
under  the  residence  of  aK)ellant  Qliis  was 
taken  charge  of  and  deUvered  Into  the  cus- 
tody of  the  county  judge.  The  appellant  was 
also  arrested  and  brought  before  the  court, 
and  before  his  trial  the  warrant  was  amend- 
ed so  as  to  charge  him  with  having  in  his 
possession  intoxicating  liquors  for  the  pur- 
pose of  selling  same  In  a  territory  where  the 
local  option  law  was  in  force.  A  plea  of  not 
guilty  was  entered,  and  upon  trial  the  appel- 
lant was  found  guUty,  and  from  the  judg- 
ment  rendered  upon  that  verdict  he  appealed 
to  the  Ohio  circuit  court  He  was  tried  In 
that  court  on  October  20, 1915,  and  wa^  found 
guilty  by  the  jury ;  it  fixing  his  punishment 
at  a  fine  of  $100  and  confinement  in  the  coun- 
ty Jail  for  20  days.  His  motion  for  a  new 
trial  having  been  OTermled,  he  prosecutes 
this  appeal. 

Numerous  grounds  are  relied  upon  for  a  re- 
versal, all  of  which  we  will  endeavor  to  con- 
sider in  the  progress  of  this  opinion,  with- 
out a  numerical  statement  Of  them. 

[1]  It  Is  Insisted  that  the  demurrer  to  the 
warrant  as  amended  should  have  been  sus- 
tained. This  insistence  Is  made  because  in 
the  original  warrant  there  was  no  specific 
charge  made  agralnst  the  appeUant,  but  It 
only  directed  the  sheriff  to  arrest  him,  should 
intoxicating  liquors  be  found  upon  the  prem- 
ises, and  to  return  him  before  the  county 
judge  'to  be  dealt  with  according  to  law." 
Before  the  trial,  and  before  the  filing  of  the 
demurrer,  the  warrant  was  amended,  so  as 
to  charge  him  with  the  offense  of  having  in 
his  possession  for  the  purposes  of  sale  Intox- 
icating liquors  In  violation  of  the  local  ap- 
tion  law;  the  language  of  the  amendment, 
omitting  the  caption,  being  as  follows: 

"Comes  the  commonwealth  of  Kentucky,  plain- 
tiff, and  by  leave  of  court  amends  its  warrant 
herein,  and  by  way  of  such  amendment  states 
that  there  are  reasonable  CTonnds  for  believing 
that  the  defendant  Bruno  Frey,  has  committed 
the  offense  of  having  in  his  possession  June  9, 
1915,  spirituous,  vinous  and  malt  liquors,  to 
wit  wine,  for  the  purpose  of  sale,  in  Ohio  coun- 
ty where  the  local  option  laws  prohibiting  the 
sale  of  spirituous,  vinous,  malt  ami  other  in- 
toxicating liquors  are  in  full  force  and  effect. 
Wherefore  it  prays  as  in  its  original  warrant" 

From  this  it  will  be  seen  that  the  charge 
is  in  language  almost,  if  not  quite,  sufficient- 
ly specific  to  be  good  in  an  indictment,  not- 
withstanding It  has  been  many  times  decided 
by  this  court  that  the  charge  in  a  warrant 
of  such  offenses  as  can  be  prosecuted  under 
the  law  by  such  process  need  not  be  stated 
with  the  technical  accuracy  required  in  an 
Indictment.  City  of  Louisville  v.  Wehmhoff, 
et  al.,  116  Ky.  812,  76  S.  W.  876,  79  S.  W. 
201,  25  Ky.  Law  Rep.  995 ;  Commonwealth  v. 
Leak,  116  Ky.  540,  76  S.  W.  368,  25  Ky.  Law 
Rep.  761.  In  the  latter  case,  upon  the  point 
under  consideration,  this  court  said: 
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"The  aame  technical  Btrictness  is  not  re- 
quired in  a  proceeding  by  warrant  as  by  in- 
dictment, and  ordinarily  a  warrant  in  the  form 
prescribed  by  the  Code  sufficiently  describes  the 
offense;  but,  if  made  to  appear  to  the  satisfac- 
tion of  the  court  that  a  defendant  cannot  intel- 
ligently make  defense,  it  should  be  made  more 
speciflc." 

TblB  ^cerpt  from  the  Leak  Case  was  quot- 
ed with  approval  by  this  court  In  the  Webm- 
hoff  Case,  supra.  Upon  the  question  of  the 
rig^t  of  the  commonwealth  to  amend  the  war- 
rant, this  court  In  that  case  said: 

"In  Commonwealth  v.  Robert  Van  Meter, 
MS.,  by  Judge  Cofer,  decided  in  1876^  this  court 
held  that  a  warrant  issued  in  a  misdemeanor 
case  not  requiring  an  indictment  could  be 
amended,  when  it  was  not  sufficiently  specific, 
and  tiiat  the  amendment  could  be  made  in  the 
drcuit  court  after  the  appeal  there,  inasmuch 
an  it  would  not  have  changed  the  prosecution." 

In  Tlew  of  these  authorities,  we  are  unable 
to  agree  with  appellant  In  this  contention. 

[2]  It  Is  insisted  that  upon  the  trial  the 
court  permitted  Incompetent  evidence  to  be 
Introduced  by  the  commonwealth  over  the  ob- 
jection of  appellant  The  testimony  object- 
ed to  consisted  of  that  of  several  witnesses 
to  the  effect  that  within  12  months  preceding 
the  issuing  of  the  warrant,  they  bad  seen 
numbers  of  persons  going  to  the  house  of  ap- 
pellant while  In  a  sober  condition,  and  wlthtn 
a  short  while  thereafter  returning  therefrom 
in  an  Intoxicated  condition.  Some  of  the  wit- 
nesses stated  that  they  did  not  see  these  par- 
ties on  some  of  the  occasions  at  the  house  of 
the  appellant,  while  ai)on  other  occasions 
they  did  see  them  there,  and  the  argument 
is  made  that  these  persons  may  have  become 
intoxicated  from  the  use  of  liquors  obtained 
elsewhere  than  from  the  premises  of  appel- 
lant, and  that,  therefore,  such  evidence  should 
not  have  been  heard  by  the  Jury.  The  court 
admonished  the  Jury  during  the  trial  that 
this  testimony  could  only  be  considered  by  it 
for  the  purpose  of  determining  whether  or 
not  the  article  which  plaintiff  had  on  his 
premises  was  Intoxicating,  and  while  It  la 
possible  that  some  of  these  persons  so  observ- 
ed by  the  witnesses  may  have  consumed  in- 
toxicants obtained  from  other  sources,  stUl 
we  think  the  evidence  was  competent  for 
the  purposes  for  which  It  was  permitted  to 
be  introduced.  The  Intoxicating  qualities  of 
this  liquid  may  be  established,  as  any  other 
fact  essential  to  constitute  a  crime,  by  cir- 
cumstantial evidence,  and  the  Jury  has  a 
right  to  be  placed  by  the  testimony  in  pos- 
session of  aU  the  facts  from  which  a  legiti- 
mate deduction  as  to  the  truth  or  falsity  of 
the  essential  fact  may  be  arrived  at.  In  this 
diaracter  of  cases  and  many  others  it  is  fre- 
quently impossible  to  prove  with  mathemati- 
cal certainty  the  facts  necessary  to  a  convic- 
tion, and  the  Jury  has  a  right  from  the  sur- 
rounding circumstances  to  deduce  from  their 
common  experiences  and  observations  what 
the  truth  Is  touching  the  issue  being  investi- 
gated. The  fact  that  persons  going  to  a  place 
are  seen  going  toward  that  place,  and  with- 


in a  short  while  are  observed  returning  tliere- 
from  under  the  Influence  of  some  intoxicant 
is  a  strong  clrcumBtance  that  they  obtained 
from  that  place  something  wliicb  produced 
their  intoxicated  condition. 

[3]  Moreover,  there  was  other  evidoioe 
that  the  contents  of  the  barrels  in  appellant's 
cellar  was  grape  wine,  which  is  known  to  be 
Intoxicating,  and  a  fact  of  wliich  tbls  court 
will  take  Judicial  notice.  Gourley  v.  Com- 
monwealth, 140  Ky.  221,  131  &  W.  34,  48  U 
R.  A.  (N.  S.)  315 ;  Mitchell  v.  Commonwealth, 
106  Ky.  602,  61  S.  W.  17,  21  Ky.  Law  Rep. 
222;  Flanders  v.  Commonwealth,  140  Ky.  38, 
130  S.  W.  809;  Pedigo  v.  Commonwealth,  70 
S.  W.  659,  24  Ky.  Law  Rep.  1029;  Common- 
wealth V.  Hunt,  82  S.  W.  1024,  23  K7.  Law 
Rep.  366;  Locke  v.  Commonwealth,  74  8. 
W.  664,  25  Ky.  Law  Rep.  76. 

[4]  It  was  shown  by  the  commonwealth,  by 
the  records  of  the  Ohio  county  court,  that  an 
election  was  held  throughout  the  county  on 
November  2,  1886,  for  the  purpose  of  deter- 
mining whether  or  not  spirituous,  vinous,  or 
malt  liquors  should  be  sold  la  the  county, 
and  that  there  was  cast  in  favor  of  the  sale 
of  such  liquors  742  votes  and  against  the  sale 
of  it  1,629  votes,  the  certificate  of  which  elec- 
tion was  spread  upon  the  order  books  of  the 
county  court,  as  required  by  law;  but  it  was 
not  shown  whether  the  county  had  continued 
to  remain  local  option  territory  since  that 
time,  and  beoEiuBe  It  is  not  so  shown  appel- 
lant makes  complaint  The  fact  tbat  the 
county  became  local  option  territory  by  a 
majority  of  the  votes  of  the  county  at  an  Sec- 
tion called  for  that  purpose  would  create  the 
presumption  that  such  status  of  the  county 
continued,  unless  it  was  affirmatively  shown 
to  the  contrary.  There  was  no  effort  made 
by  the  appellant  to  show  that  any  Subsequent 
election  upon  the  subject  had  been  held  in 
the  county,  or  that  anything  had  occurred  to 
change  the  status  of  the  county  in  this  re- 
spect. We  therefore  find  no  merit  in  the  ob- 
jections to  this  testimony  introduced  by  the 
commonwealth. 

[S]  Complaint  is  made  that  the  instmctlon 
given  by  the  court  permitted  the  Jury  to  find 
the  defendant  guilty  if  they  beUeved  from  the 
evidence  beyond  a  reasonable  doubt  that  ap- 
pellant had  in  bis  possession  Intoxicating  liq- 
uors for  the  purposes  of  sale  within  ticelce 
months  before  the  issuing  of  the  warrant 
The  language  of  the  warrant  did  not  attempt 
to  confine  the  offense  with  which  appellant 
was  charged  to  the  particular  date  of  the  af- 
fidavit but  only  that  he  was  guilty  of  the  of- 
fense denounced  by  the  statute.  If  lie  was 
guilty  of  such  offense  at  any  time  within  the 
llmltatloa  period  for  whldh  he  cjpuld  be 
prosecuted,  which  is  12  months,  it  would  be 
perfectly  competent  for  the  commonwealth 
to  prove  it  and  whatever  it  is  competent  to 
prove  is  likewise  competent  to  be  submitted 
to  the  Jury  imder  the  instructions  of  th» 
court  Time  Is  not  of  the  essence  of  this 
offense,  only  in  so  far  as  it  la  not  bepond  the 
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limitation  period,  and  nndar  Criminal  Ooda  ct 
Practloe,  section  129,  it  is  not  necessary  that 
the  time  of  the  commission  of  the  offense 
should  be  aocorately  stated,  even  in  an  In- 
dictment, bat  only  that  it  should  be  stated 
to  have  been  committed  before  the  finding  of 
tbe  Indictment,  unless,  of  course,  time  is  a 
material  ingredient  In  the  Indictment  It  is 
not  a  material  ingredient  in  the  offense  with 
which  the  ap];>ellant  was  charged,  and  if  it 
is  not  necessary  to  accurately  state  the  time 
of  the  commission  of  an  offense  in  an  indict- 
ment, it  Is  difficult  to  see  wherein  It  wonld 
be  necessary  to  so  state  It  in  a  warrant 
when,  as  we  have  before  seen,  the  offense 
In  the  latter  need  not  be  stated  with  as  much 
particularity  as  in  the  former.  Paul  v. 
Commonwealth,  159  Ky.  848,  169  S.  W.  544 ; 
Commonwealth  v.  Miles,  140  Ky.  579,  131  S. 
W.  385,  140  Am.  St  Rep.  401;  Williams  v. 
Commonwealth,  37  S.  W.  839,  18  Ky.  Law 
R^.  667 ;  Combs  t.  Commonwealth,  119  Ky. 
836,  84  S.  W.  753,  27  Ky.  Iaw  Bep.  273. 

[I]  It  Is  again  insisted  that,  although  the 
evidence  might  have  shown  that  the  beverage 
was  intoxicating,  still  the  court  should  have 
ordered  an  acquittal  of  the  appellant,  be- 
cause it  was  not  shown  he  had  same  in  bis 
possession  for  the  purpose  of  selling  it  It 
is  scarcely  worth  while  to  bur^^en  this  opin- 
ion with  any  lengthy  consideration  of  this 
objection.  At  least  two  witnesses  testified 
that  they  bought  qiaantltles  of  this  beverage 
outright  and  paid  the  appellant  for  it  Num- 
bers of  others  testify  that  they  obtained  quan- 
tities of  it  on  different  occasions,  and  would 
leave  the  money  on  the  heads  of  barrels, 
kegs,  and  on  the  doorsteps  of  the  cellar, 
wbl<^  method  is  such  an  old  and  cheap  trick 
as  to  have  become  as  much  or  more  convinc- 
ing proof  of  the  sale  as  that  of  an  outright 
pnrcbase.  We  find  no  gronnd  whatever  tor 
this  contention. 

[7]  Lastly,  it  Is  claimed  that  the  court  err- 
ed In  refusing  a  continuance  asked  by  ap- 
pellant and  supported  by  an  affidavit  The 
affidavit  states  the  absence  of  witnesses  who 
bad  been  subpoenaed  and  what  their  testl- 
money  would  be  if  present  The  common- 
wealth agreed  that  It  should  be  read  as  the 
depositions  of  the  abs^it  witnesses,  but  upon 
tlie  trial  the  appellant  did  not  see  proper  to 
read  the  affidavit  or  offer  to  read  it,  and  he 
does  not  make  this  alleged  error  a  ground 
Cor  a  new  trial,  which,  under  tbe  repeated 
decisions  of  this  court,  is  a  waiver  of  it,  and 
prevents  it  from  being  considered  on  appeal. 
[S]  The  alleged  improper  argument  of 
jonnael  for  the  commonwealth  in  the  closing 
irtnunent  to  the  Jury  cannot  be  considered 
!>y  us,  because  it  Is  nowhere  made  a  part  of 
Jie  record  by  a  bill  of  exceptions,  and  Is 
:>resented  for  the  first  time  in  the  motion  for 
I  new  triaL  Under  repeated  rulings  of  this 
30Txrt,  this  objection  under  such  clrcnmstanc- 
>s  cannot  be  considered. 


We  are  thoroughly  oonTinoed  that  the  ap- 
pellant has  bad  a  fair  and  impartial  trial, 
and  the  Judgment  is  affirmed. 


FEET  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentu<^y.    April  18, 1916.) 

1.  iNnicncKifT  AHD  iNroBXATioN  4=>ia5<8) — 
Duplicity. 

An  indictment  charging  that  defendant  sold 
and  famished  intoxicating  liquors  to  anotho: 
within  local  option  territory  is  not  duplidtous 
as  charging  the  offense  of  selling  intoxicating 
liquor  contrary  to  Ky.  St  I  2657,  and  of  fur- 
nishing intoxicating  liquor  for  the  purpose  of 
selling  in  local  option  territory  contrary  to  sec- 
tion 2567b,  sabsec.  2,  since  there  is  no  allega- 
tion that  the  liquors  were  famished  to  be  sold. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  385;  Dec.  Dig. 
<3=»126(S).] 

2.  OaxviVJU.  Law  «s>1167(6)  —  ArvtXL  — 
Haxmxxss  Ebbob  —  iRnioTusirt  —  ScBPi.Tr8- 

AQE. 

In  an  indictment  charging  that  defendant 
imlawfully  sold  and  furnished  intoxicating  liq- 
uors, the  words  "and  furnished"  were  surplus- 
age which  merely  required  the  state  to  prove 
an  act  additional  to  tnose  necessary  to  sustain 
a  conviction,  and  therefore  were  not  prejudicial 
to  defendant 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  3101;  Dec  Dig.  «=»1167(6).] 

3w  CBnaiTAi.  Law   «=>1172(7)  —  Appeai.  — 
Habuless  Ebbob— Instbuctionb. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor,  error  In  an  instruction  that  to 
convict  tne  jary  must  find  that  defendant  un- 
lawfully furnished  the  liquor,  In  addition  to 
finding  that  he  sold  it  1*  not  prejudicial  to  de- 
fendant 

[Ed.    Note. — Fmt   other    cases,    see    Oiminal 
Law,  Cent  Dig.  {  3160;  Dec  Dig.  «=9ll72(7).l 

4.  Coubts  ^=964(5)— CiBOurr  Coubi^-Bpeciai, 
Tebm— NOTIO*. 

Under  Ky.  St  i  964,  providing  that  a  spe- 
cial term  of  the  circuit  court  may  be  held  in 
any  county,  either  by  an  order  entered  at  the 
last  preceding  regular  term  in  tbe  county  or  by 
notice  signed  by  the  Judge  and  posted  at  the 
courthouse  door  for  10  days  before  the  special 
term  is  held,  an  objection  that  the  special  term 
at  which  defendant  was  tried  was  called  by  an 
order  entered  at  another  special  term,  instead 
of  at  a  regular  term,  is  immaterial  where  the 
notice  was  duly  posted. 

[Ed.  Note.— SV>r  other  cases,  see  Courts,  Cent 
Dig.  a  223-227;  Dec.  Dig.  «s»64(5).] 

5.  CaiianAi.  Law  «3>S15— Looai.  Ofnoif  — 
BviDBNcs   or  Elsotior— Pbxsdkption   or 

CONTINUAKCK. 

In  a  prosecution  for  selling  Intoxicating  liq- 
uors in  a  local  option  county,  evidence  that  the 
voters  of  the  oounly  adopted  local  option  nearly 
30  years  before  is  admissible  in  tbe  abaeace  of 
proof  of  a  subsequent  election. 

P^d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  748;  Dec.  Dig.  *=»315.] 

6.  IWTOXICATINQ    LlQUOBS    «=>231— EVIDENCK 

-Intoxicating  Chabactbb  or  Liqttob. 
In  a  prosecntion  for  nnlawfolly  selling  In- 
toxicating liquor,  evidence  that  persons  were 
seen  going  to  defendant's  house  sober  and  com- 
ing away  intoxicated  Is  admissible  to  show  the 
intoxicating  goality  of  the  article  sold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cmt  Dig.  i  291;    £>ec  Dig.  «a>23ij 
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7.  ObXUTXASj  XjAW   «sa804(2D)-<JUDIOIAI.   No- 

noB— Intoxioatino  Cha&acteb  or  Liquoii& 
The  court  will  take  judicial  notice  that 
grape  wine  is  an  intoxicatiiiK  liquor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  716,  2951^ ;  Dec.  Dig.  <&=> 
304(20).] 

i^peal  from  Circuit  Court,  Ohio  County. 

Bruno  Trey  was  convicted  of  selling  In- 
toxicating liquors  In  a  local  option  county, 
and  he  appeals.    Affirmed. 

W.  H.  Barnes  and  Heavrin  &  Kirk,  all  of 
Hartford,  for  appellant  C.  B.  Smith,  of 
Hartford,  James  Garnctt,  of  LoulsrlUe,  M.  M. 
Logan,  Att7.  Gen.,  and  Oberton  Hogan,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

THOMAS,  J.  The  appellant,  Bruno  Prey, 
was  Indicted  by  the  grand  Jury  of  Ohio  coun- 
ty for  violating  the  local  option  law  by  sell- 
ing Intoxicating  liquors  In  said  county,  where 
the  local  option  law  was  In  force  at  the  time. 
Upon  his  trial,  after  the  entering  by  him  of 
a  plea  of  not  guilty,  he  was  convicted,  and 
his  punishment  fixed  at  a  fine  of  $60  and 
confinement  In  the  county  Jail  for  20  days. 
Falling  to  obtain  a  new  trial  he  prosecutes 
this  appeal. 

Several  complaints  are  made  to  the  Judg- 
ment, each  of  which,  so  far  as  we  deem  neces- 
sary, will  be  considered  in  the  progress  of 
this  opinion. 

[1]  First.  A  demurrer  was  entered  to  the 
indictment,  which  was  overruled.  The 
ground  Insisted  upon  for  the  sustaining  of 
the  demurrer  Is  that  It  is  bad  for  duplicity  In 
that  it  charges  the  commission  of  two  sepa- 
rate and  distinct  offenses.  The  language  of 
the  Indictment  in  its  charging  part  is  this: 

"Said  defendant  in  the  county  and  state  afore- 
said on  the day  of ,  1914,  and  with- 
in twelve  months  next  immediately  before  the 
finding  of  this  indictment,  did  unlawfully  sell 
and  furnish  to  Charlie  Condor  spirituous,  vinous 
and  malt  liquors,  to  wit,  wine,  and  at  the  time 
he  did  sell  and  furnish  such  liquors  the  general 
local  option  laws  prohibiting  the  sale  of  such 
liquors  were  in  full  force  and  effect  in  said  coun- 
ty, contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Kentucky." 

It  is  insisted  that  this  language  accuses  the 
appellant  of  the  two  offenses  of  unlawfully 
tellino  intoxicating  liquors  and  of  unlaw- 
fully fvmitlUng  intoxicating  liquors  to  the 
prosecuting  witness,  the  one  offense  being 
denounced  by  section  2557,  and  the  other 
by  subs^lon  2  of  section  2557b,  of  the 
Kentucky  Statutes;  and  we  are  referred  to 
the  case  of  Partin  r.  Commonwealth,  140  Ey. 
146,  130  S.  W.  968,  as  authority  for  this  con- 
tention. A  reading  of  the  opinion  In  that 
case,  however,  will  show  that  this  court  ex- 
pressly determined  that  the  language  In  the 
Indictment  then  being  considered,  which  was 
almost  Identical  with  that  being  here  con- 
sidered, did  not  charge  two  offenses,  but 
charged  only  the  <ue  offense  of  selling  intox- 
icating liquors  in  violation  at  the  local  OP- 


tloa  law.  nie  opinion  cites  aind  quotes  from 
the  case  of  Hyser  y.  Commonwealth,  116  Ky. 
410,  76  S.  W.  174,  25  Ky.  Uiw  Rep.  608,  and 
the  case  of  Commonwealth  t.  Dlckerson,  76 
S.  W.  1084,  25  Ky.  Law  Rep.  lOtt,  and  then 
says: 

"Under  the  aathoritua,  and  others  which 
might  be  cited,  it  is  evident  tiliat  the  indictment 
did  not  charge  appellant  with  the  offense  pre- 
scribed in  subsection  2  of  section  2557b  (that  of 
furnishing  liquor),  tor  there  is  no  charge  that 
he  procured  for  or  furnished  the  liquor  to  Ad- 
kins  for  the  puinose  of  sale  of  it  in  that  or  any 
other  town  or  district,  nor  was  there  the  slimi- 
est proof  to  that  effect  Therefore,  the  court 
erred  in  directing  the  jury  to  find  him  guilty  of 
the  procuring  for  or  fuinishing  to  the  witness, 
Adluns,  the  liquor.  The  indictment  was  suffi- 
cient to  charge  appellant  with  the  offense  charg- 
ed in  section  2557." 

The  furnishing  of  Intoxicating  liquors,  in 
order  to  be  an  offense  under  section  2667h, 
subsection  2,  must  be  a  furnishing  for  the 
purpose  of  Illegal  sale  In  local  option  territo- 
ry by  the  person  to  whom  the  liquors  are  fur- 
nished. There  are  no  allegations  in  the  in- 
dictment being  considered  conforming  to  the 
requirements  of  the  statute  which  would 
make  the  furnishing  an  offense.  The  Indict- 
ment therefore,  charged  but  one  offense,  that 
being  the  one  denounced  by  section  2557,  and 
it  is  therefore  not  subject  to  the  criticism 
made  to  it  and  the  demurrer  ttiereto  was 
properly  overruled. 

[2]  The  use  of  the  phrase  "and  furnish"  in 
the  Indictment  was  clearly  unnecessary  and 
may  be  appropriately  classed  as  harmless 
surplusage  as  far  as  the  appellant  is  concern- 
ed. It  resulted  in  the  commcnwealth  charg- 
ing him  with  an  unnecessary  and  additional 
act  in  order  to  render  him  guilty,  for  the  of- 
fense was  complete  if  he  sold  the  Intoxicat- 
ing liquors  under  the  circumstances  charged, 
witliout  his  doing  any  other  act  in  the  way 
of  furnishing  or  otherwise^  This  diaracter 
of  surplusage  does  not  harm  the  defendant 
in  the  indictment  and  will  not  render  it  bad 
on  demurrer.  Goe  v.  Commonwealth,  94  Ky. 
606,  28  S.  W.  871,  IB  Ky.  Law  Rep.  284;  C<wi- 
monwealtb  y.  Jarboe,  89  Ky.  143,  12  S.  W. 
138,  11  Ky.  Law  Rep.  344,  and  other  cases 
which  might  be  dted. 

L!IJ  Second.  It  is  also  insisted  that  the 
court  erred  in  the  submission  of  the  case  to 
the  Jury  by  its  Instructions.  But  two  in- 
structions were  given,  the  second  one  was 
the  usual  reasonable  doubt  instruction,  and 
the  first  one  is  as  follows: 

"If  the  Jury  shall  believe  from  the  evideno* 
they  have  heard  in  this  case,  to  the  exclusion 
of  a  reasonable  doubt  that  the  defendant  did. 
within  12  months  next  before  the  23d  day  of 
June,  1915,  in  Ohio  county,  willfully  and  uniaw- 
fully  sell  and  furnish  liquor,  to  wit  wine,  to 
Charles  Condor,  and  at  the  time  he  did  so  the 
local  option  laws  prohibiting  the  sale  of  such 
liquor  were  in  force  at  the  place  where  he  nude 
said  sale,  then  the  Jury  should  find  the  defend- 
ant guilty  as  diarged  in  the  indictment  and  fix 
his  punishment  at  a  fine  of  not  less  than  900. 
nor  more  than  |1(X),   and  confinement   in   thfl 
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cotmty  jail  not  1cm  than  20  nor  more  than  40 

dajg,  in  their  discretion,  within  said  limits." 

From  this  instroctlon  It  will  M  Been  that 
the  court  reqnired  the  Jury  to  beUere  that  the 
appellant  had  "sold  and  famished"  the  llqnor 
to  the  prosecntlng  witness  befora  it  was  au- 
thorized   to   convict   him.    The   iary   were 
thereby  required  to  beUeve  and  find  from 
the  evidence  mora  than  was  necessary  to  a 
conviction,  1  e.,  in  addition  to  the  sale  that 
the  appellant  also  fomidied  the  Ilqnor  to  the 
witness.    As  we  have  hereinbefore  seen,  the 
offense  wa«ild  have  been  complete  by.  the  act 
of  sale  alone.    The  word  "furnish"  as  used 
in  the  instmctloa  was  surplusage  pnre  and 
simple  and  might  be  considered  as  synooy- 
monswith  "deliver,"  as  though  the  language 
In  the  Instmction  had  been  "sold  and  deliver- 
ed" to  the  proeecatlnK  witness,  which  would 
clearly  not  have  been  prejudicial  to  the  de- 
fendant   The  case  of  Paitln  v.  Oommon- 
wealth,  supra,  does  not  bold  to  the  contrary. 
The  language  used  in  the  instmction,  and 
because  of  which  the  Judgment  of  conviction 
was  reversed,  is  "sold,  procured  for,  or  fur- 
nished to  the  witness  John  Adklns,"  etc.,  thus 
submitting  the  acts  in  the  disjunctive  form, 
instead  of  the  conjunctive,  and  making  that 
case  almost  the  antithesis  of  the  instant  case. 
We  are  clearly  of  the  opinion  that  there  was 
no  error  In  the  point  being  considered  prej- 
udicial to  the  substantial  rights  of  appellant 
[4]  Third.  Complaint  Is  made  because  the 
prosecution  was  tried  at  a  special  term  of  the 
court,  called  for  October  11,  1916,  and  to  con- 
tinue to  and  include  October  16,  1915.    This 
special  term  was  called  by  an  order  entered 
on  the  order  bo(*  of  the  Ohio  circuit  court  at 
another  special  term  which  convened  on  the 
23d  day  of  August  1915,  and  continued  to  and 
Included  September  3,  1015.    This  last  spe- 
cial term  had  been  called  by  an  appropriate 
order  entered  at  the  preceding  regular  June 
term,  1916.    It  is  insisted  that  the  court  had 


no  auth(Hrlty  to  enter  an  order  for  the  last 
special  term  during  the  first  one,  as  it  was 
not  stated  in  the  order  calling  the  first  special 
term  that  any  such  second  special  term 
would  be  called  at  the  first  on&  Without 
passing  upon  tihis  point  it  is  sufficient  to  say 
that  the  special  term  at  which  the  trial  was 
bad  was  called  not  only  by  the  order  entered 
at  the  first  special  term,  but  also  by  the 
posting  of  notice  at  the  courthouse  door,  as 
directed  by  the  provisions  of  the  statutes 
upon  the  subject  (section  964,  Ky.  Statutes). 
So  that  we  find  no  merit  in  this  objection. 

'[6,  SJ  FourOi.  Oomplaint  is  made  to  the 
evidence  which  the  court  permitted  the  com- 
monwealth to  Introduce  to  the  Jury  over  the 
objections  of  the  appellant  This  consisted 
in  showing  the  local  option  election  held  in 
1888  throughout  Ohio  county  by  the  records 
of  the  Ohio  county  court  and  the  testimony 
of  witnesses  as  to  the  gatherings  of  persons 
at  the  house  of  the  appellant  and  leaving 
there  in  an  intoxicated  condition,  being  the 
same  evidence  as  was  considered  in  the  case 
of  Frey  v.  Commonwealth,  169  Ky.  528,  184  8. 
W.  896,  this  day  decided  by  this  court 

[7]  The  testimony  of  the  witnesses  was 
permitted  to  be  introduced  by  the  court  solely 
for  the  purpose  of  showing  the  Intoxicating 
qualities  of  the  article  sold,  which,  according 
to  the  proof,  was  grape  wine ;  and  this  court 
win  take  Judicial  knowledge  of  the  fact  that 
it  is  intoxicating.  Oourley  v.  Commonwealth, 
140  Ky.  221.  ISl  S.  W.  84,  48  L.  H.  A.  (N.  S.) 
316.  These  objections  were  disposed  of  ad- 
versely to  the  contention  of  appellant  in  the 
case  of  the  same  style,  supra,  this  day  decid- 
ed, and  it  will  be  unnecessary  to  further  con- 
sider them  here. 

Other  objections  grow  out  of  the  questions 
already  determined  and  their  further  consid- 
eration is  unnecessary. 

There  was  ample  evidence  to  JustLty  the 
finding  of  the  Jury  as  to  the  sale,  and  the 
Judgment  based  upon  it  is  affirmed. 
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PERRY  V.  REED.    (No.  14737.) 

(St.  Lonii  Court  of  Appeals.    MisaooiL    April 
4,  1916.) 

1.  Afpbai.  and  Ebrob  <8s5>204(1)— Ntcebbitt 
OF  Objection— BviDBNCB. 

Objection  to  evidence  not  nuido  daring  the 
trial  wul  not  be  considered  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  I8  1258,  1259,  1274-1277: 
Dec.  Dig.  <S=>2(>4(1) ;   Trial,  Cent.  Dig.  f  172.1 

2.  Appeal  and  Erbob  $=>301— Motion  fob 
New  TbiaI/— Objection  to  Exclusion  of 
Evidence. 

Where  a  motion  for  new  trial  does  not 
■unest  that  testimony  has  been  improperly  ex- 
clndedj  that  question  cannot  be  considered  on 
appeaL 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1743, 175a-1756;  Dec  Dig. 
«=>301.] 

3.  GuABDiAN  AND  Wabd  «=»13(4)— Appoiht- 

iCENT— CHABACTBB  OF   GUABDIAN, 

In  a  proceeding  to  have  a  guardian  ap- 
pointed for  two  minors  under  Rev.  St  1909,  f 
406,  providing  for  guardianship,  evidence  that 
their  father  and  his  present  wife  had  shown 
good  character  since  their  marriage  and  were 
taking  good  care  of  the  minors  held  to  support 
a  verdict  that  the  father  was  a  fit  and  competent 
person  to  act  as  guardian. 

[Ed.  Note.— For  other  cases,  see  Qaardian  and 
Ward,  Cent  Dig.  §  45 ;  Dec.  Dig.  «=>18(4) ; 
Appeal  and  Error,  Cent  Dig.  g  666.] 

Appeal  fnmi  Circait  Court,  Knox  Coonty; 
Clias.  D.  Stewart,  Judge. 

"Not  to  be  offldaUy  published." 

Application  by  J.  S.  Perry  for  suardianablp 
against  Ora  F.  Reed.  For  Judgment  for  de- 
fendant, plalntlfF  appeals.    Atflrmed. 

F.  H.  IfcCullough,  of  Edlna,  for  appellant 
C.  M.  Smith,  of  Edina,  Otho  F.  Matthews,  of 
Macon,  and  F.  B.  Robinson,  of  Edlna,  for 
respondent 

REYNOLDS,  P.  J.  One  J.  S.  Perry,  ma- 
ternal grandfather  of  a  boy  aged  S  years  and 
a  girl,  aged  3  years  at  the  time  of  the  making 
of  the  application,  which  was  December  2nd, 
1913,  applied  to  the  Probate  Court  of  Knox 
County  for  the  appointment  of  a  suitable 
person  as  gfuardlan  and  curator  of  the  estate 
of  the  minors,  that  estate  consisting  of  a 
farm  said  to  be  of  the  value  of  $6,000,  situate 
in  Knox  County  and  coming  to  the  children 
through  their  mother,  since  deceased.  It  is 
alleged  In  this  application  that  Ora  F.  Reed, 
the  father  of  the  two  children  is  "Incompe- 
tent and  unfit  to  manage  said  estate  and  to 
have  the  care  and  custody  of  said  minor 
children." 

The  application  presented  to  the  Probate 
Court  was  heard  there  by  a  Jury  which  found 
Ora  F.  Reed  to  be  incompetent  and  unfit  for 
the  duties  of  guardianship  of  the  minors. 
From  this  Reed  appealed  to  the  Circuit  Court, 
in  which  he  filed  an  answer  averring  that 
he  is  the  father  and  that  be  is  the  natural 
guardian  of  the  children  named;  that  they 
are  the  owners  of  the  80  acres  of  land  de- 


scribed and  that  he  has  greatly  improved  it, 
having  placed  extensive  improvements  on  it, 
and  that  he  la  ready.  wlUlns  and  able  to 
furnish  bond  as  guardian  of  the  minors. 
Further  answering,  Reed,  designated  as  de- 
fendant, avers  that  neither  plaintiff,  mean- 
ing Perry,  nor  any  other  perww  has  filed 
an  application  to  be  at^Dointed  goardian  or 
curator  of  his  (defendant's)  cbildien  with  the 
Probate  Court  of  Knox  County,  stating  facts 
showing  defendant  Is  not  entitled  to  the  care 
and  custody  of  his  minor  children,  and  that 
no  application  under  the  provisions  of  section 
406,  Revised  Statutes  1909,  has  been  filed  by 
any  applicant  for  appointment  of  guardian 
and  curator  and  that  the  Probate  Court  had 
no  Jurisdiction  to  try  the  cause,  hence  the 
circuit  court  has  none.  Defendant  prays 
that  the  proceedings  be  dismissed. 

Plaintiff  filed  a  reply  to  this,  denying  the 
the  new  matter  pleaded.  There  does  not 
seem  to  have  been  any  ruling  on  this  plea, 
as  it  may  be  called,  and  the  cause  went  to 
trial  before  the  court  and  Jury,  at  the  con- 
clusion of  which  the  Jury  returned  a  verdict 
finding  tor  the  defendant  and  that  he,  "Ora 
F.  Reed,  Is  a  fit  and  competent  person  for  the 
duties  of  guardianship  of  his  children."  The 
court  entered  up  Judgment  following  the  ver- 
dict, and  adjudging  costs  against  plaintiff. 
From  this  plaintiff  has  appealed  to  our 
court,  having  filed  his  motion  for  a  new  trial 
and  iji  arrest  of  Judgment  and  saved  excep- 
tions to  the  action  of  the  trial  court  in 
overruling  these  motions. 

[1]  Here  counsel  for  appellant  assigns  as 
one  error  the  actl<m  of  the  court  In  admitting 
the  testimony  of  certain  witnesses,  who  tes- 
tified to  the  character  and  reputation  of  de- 
fendant and  his  wife  after  the  iustitution  of 
the  suit  The  "suit"  was  Instituted  Decem- 
ber 2nd,  1913,  by  filing  the  petition  of  plain- 
tiff before  set  out,  and  the  cause  was  tried 
in  December,  1914.  We  find  no  such  objec- 
tion made  during  the  trial  to  the  testimony 
of  the  witnesses  named,  so  we  overrule  that 
assignment 

[2]  Another  assignment  is  to  the  action  of 
the  trial  court  in  sustaining  objection  to  tes-  ' 
tlmony  of  witnesses  as  to  what  they  bad  beard  | 
the  present  wife  of  defendant  testify  in  the 
trial  of  the  case  in  the  Probate  Court.  It 
Is  sufficient  to  dispose  of  this  by  saying  that 
while  the  motion  for  a  new  trial  attacked  the 
action  of  the  trial  court  in  the  admission  of 
testimony,  no  suggestion  is  there  made  that 
testimony  had  been  Improperly  excluded. 

It  is  further  assigned  toe  error  tbat  the 
Instructions  given  at  the  Instance  of  defend- 
ant, and  there  are  13  of  them,  are  mislead- 
ing, contradictory,  argumentatly«  and  ill^al 
We  have  read  and  considered  all  of  ttaem. 
They  are  too  long  to  warrant  recital  bere. 

This  Is  a  rather  peculiar  proceeding  and 
so  far  as  we  are  advised  has  no  par&Uel  la 
our  appellate  courts.     Section  406.    Revised 
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SUtates  UOe»  prorldeB  tliat  If  a  minor  baye- 
uo  parent  Jlying,  or  tbe  parents  be  adjudged 
lncomi>etent  or  nnflt  for  the  duties  of  guard- 
ianship, tbe  Probate  Court  of  the  prefer 
county,  "sball  appoint  guardians  to  audit 
minors  under  the  age  of  14  years.  •  *  * 
Unfitness  or  Incompetency  oi  parents,  after 
ten  days'  notice  to  the  parents,  shall  be  de- 
cided in  the  Probate  Court  by  the  Judge  there- 
of, or  by  a  Jury,  If  one  Is  demanded." 

The  preceding  sections,  408,  404  and  405, 
provide  (403)  that  in  all  cases  not  otherwise 
provided  by  law,  the  father,  if  living,  shall 
be  the  natural  guardian  and  curator  of  his 
children,  and  have  the  custody  and  care  of 
their  persons,  educatl<»i  and  estates;  and 
when  such  estate  Is  not  derived  from  the  par- 
ent acting  as  guardian  and  curator,  such 
parent  shall  give  security  and  account  as 
other  guardians  and  curators.  On  his  refusal 
or  neglect  to  qualify  the  Probate  Court  shall 
appoint  a  suitable  person. 

Section  404  provides  that  when  a  minor  Is 
entitled  to  or  possessed  of  any  estate  not  de- 
rived from  the  parent  and  It  shall  be  suggest- 
ed to  the  Probate  Court  that  such  parent 
is  Incompetent  or  Is  mismanaging  or  wasting 
the  estate,  the  court,  on  notice  to  the  parent, 
and  sufficient  cause  not  being  shown  to  the 
contrary,  shall  appoint  a  curator. 

Section  405  provides  that— 
"every  applicant  for  appointment  as  guardian 
or  curator  of  a  minor  shall  file  with  the  Pro- 
bate Judge  or  derk  an  application  stating  there- 
in the  name  and  age  of  snch  minor,  tbe  county 
of  his  residence,  the  estimated  value  of  hia  real 
and  personal  property,  the  names  of  his  parents, 
and  whether  they  be  living  or  dead." 

We  have  recently  had  occasion  to  consider 
sections  408,  404  and  406,  In  State  ex  reL 
Young  v.  Cook,  Probate  Judge,  not  yet  offi- 
cially reporbed,  but  see  U3  S.  W.  366. 

[1]  Counsel  for  appellant  claims  that  this 
Is  a  proceeding  under  tbe  above  sections  404 
and  406.    If  that  is  true,  then  the  point  made 
by  respondent  in  his  answer  may  be  good; 
that  is,  as  these  sections  404  and  406  con- 
template an  application  for  some  one  for  his 
own  ai^Mlntment  and  as  there  is  no  such  ap- 
plication here,  then  the  case  must  falL    But 
it  Is  not  necessary  to  decide  this.    Both  sides 
2iave  tried  It  oa  the  theory  that  the  point  In- 
-volved  was  as  to  the  fitness  of  the  father  to 
^ct  as  guardian,  using  that  word  here  as  In 
^^ection  406,  supra,  as  embracing  guardian 
«aJid  curator.    By  that  section  this  Is  made  a 
c^nestloa  for  the  Jury.    The  testimony  here 
-was  directed  to  that  and  took  a  wide  latitude, 
CTOvertng  the  character  not  only  of  the  de- 
f  ^aidant  but  of  his  present  wlfa    While  there 
^^as  testimony  tending  to  (doud  their  conduct 
f-prior  to  their  marriage,   there  was  strong, 
p»x^>batlve   evidence   tending   to  prove   good 
^Xxaracter  and  clean  lives  since  then  and  that 
ttmey  were  taking  good  caxe  of  the  minors 
X>th  as  to  their  perstmal  comfort  and  moral 
:x~^lr>lng.    A  careful  consideration  of  the  In-, 


structl<m8  given  satisfies'  us  that  tb^  follow- 
ed the  case  as  made  by  counsel  and  the  theo- 
ry upon  which  it  was  tried,  correctly.  There 
are  some  nfinor  defects  In  some  of  them,  but 
not  to  mislead  the  Jury  or  place  the  case  be- 
fore It  on  a  wrong  theory.  In  short,  we  find 
no  reversible  error  in  them. 

Finally,  It  Is  assigned  that  the  verdict  is 
the  result  of  passion  and  prejudice  on  the 
part  of  the  Jury.  We  do  not  think  so.  The 
case  as  presented  was  i)ecuUarly  one  for  the 
Jury,  a  case  In  which  honest  men  might  dif- 
fer.   We  see  no  cauae  to  overturn  the  verdict 

Finding  no  errors,  as  errors  are  assigned, 
we  affirm  the  Judgment  of  the  circuit  court. 

NORTONI  and  AIXEN,  33..  concur. 


XNGERSOIX  ▼.  BOND.    (No.  11777.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

April  8,  1916.) 

Saus  «=>4S9— Bbeaoh  of  Wabsartt— Buk- 

DKN   OF  PBOOF. 

In  an  action  by  the  seller  of  a  horse  for 
the  price,  deftoided  for  breach  of  warranty  of 
soundness,  the  burden  was  on  the  buyer  to  prove 
the  breach  of  warranty. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  if  126^1260;   Dec.  Dig.  «=>439.] 

Appeal  from  Circuit  Court,  Bates  County ; 
O.  A.  Calvird,  Judge. 

"Not  to  be  officially  published." 

Action  by  A.  J.  Ingersoll  against  George  A. 
Bond.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afilrmed. 

Smith  &  Chastaln,  of  Butler,  for  appellant 
J.  S.  Brierly,  of  Barrisonvllle,  and  U  A. 
Bruce,  for  respondent 

EIJilSON,  P.  J.  PlalntlfTs  action  is  for 
the  purchase  price  of  a  horse  alleged  to  have 
been  warranted  to  be  sound.  He  recovered 
Judgment  In  the  trial  court 

The  defense  was  a  warranty  of  soundness, 
and  breach.  Defendant  presents  the  facts, 
in  a  bUl  of  exceptions  of  a  few  words,  as  the 
evidence  In  favor  of  each  party  tended  to 
show  them.  The  parties  were  In  accord  that 
the  horse  was  sold  for  $163  and  was  war- 
ranted to  be  sound;  but  disagreed  as  to 
whether  he  was  In  fact  sound,  that  is,  they 
disagreed  on  the  question  whether  there  was 
a  breach  of  warranty.  As  Just  stated,  there 
was  eridence  tending  to  sustain  each  party. 
The  sole  question  presented  is  whether  the 
court  erred  in  instructing  the  Jury,  at  plaln- 
tlfTs  request  that  the  burden  was  on  de- 
fendant to  prove  the  breach  of  the  warranty. 
We  think  It  did  not  The  Instruction  was 
proper.  Branson  v.  Turner,  77  Mo.  4S9,  495 ; 
Oarvey  v.  Hauck,  85  Mo.  App.  14;  Roth  v. 
Continental  Wire  Ca,  94  Mo.  App.  236,  270, 
68  S.  W.  584;  Bums  v.  Nichols,  89  IlL  480; 
Hoffman  v.  Hampton  School  Dlst,  96  Iowa, 
319,  65  N.  W.  322 ;  Keystone  Co.  v.  Fwsyth, 
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123  Mich,  826,  82  N.  W.  JBl;  Wallace  T. 
Douglas,  58  W.  Va.  102,  51  8.  B.  8e». 

We  think  tbe  authorltleB  referred  to  In 
defendant's  brief  and  argument  Are  not  ai»- 
pllcable. 

The  Jndgmoit  Is  affirmed.   All  concur. 


STATE  V.  BOSEFELT.    (No.  15068.) 

(St.  Louis  Court  of  Appeals.    Missouri.    April 

4,  1918.) 

1.  C^IUINAI.  liAW  «=9883— TBIAI.  — FlNDINOB 

— SaFFiciBNCT— Stattjtk. 

Under  Kev.  St.  1909,  f  4901,  providing  that, 
if  on-  the  trial  of  any  person  indicted  for  lar- 
ceny the  evideuce  shall  establish  embezzlement, 
the  jury  shall  return  as  their  verdict  that  de- 
fendant is  not  guilty  of  larceny  but  Is  guilty 
of  embezzlement,  and  defendant  shall  be  pun- 
ished for  embezzlement,  a  finding  by  the  court 
sitting  as  a  jury  that  a  defendant  charged  with 
larceny  was  gciilty  of  embezzlement  without  a 
finding  that  he  was  not  guUty  of  larceny  is  not 
sufficient  to  sustain  a  sentence  for  embezzle^ 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2104-2106;  Dec.  Dig.  «=» 
883.] 

2.  eubkzzlxment  9=935— iiaboent  9=940(9— 
Pkobecutioh—Vabiancb— Check. 

A  charge  of  larceny  or  embezzlement  of  law- 
ful money  of  the  United  States  is  not  susttdned 
by  proof  of  the  larceny  or  embezzlement  of  a 
check. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §§  55-60;  Dea  Dig.  <S=p35; 
Larceny,  Cent.  Dig.  §{  116-119 ;  Dec.  Dig.  «=» 
40(8).] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction ;   BenJ.  Clark,  Judge.  < 
"Not  to  be  offlclaUy  published." 
S.  I.  Rosefelt  was  convicted  of  embezzle- 
ment, and  he  appeals.    Beversed,  and  defend- 
ant dlscbarged. 

McShane  &  Goodwin,  of  St.  Lonls,  for  ap- 
pellant Howard  Sidener  and  J.  B.  Weln- 
brenner,  both  of  St.  Louis,  for  the  State. 

BBYNOLDS,  P.  J.  Defendant  was  pro- 
ceeded against  by  Information  filed  by  the 
Assistant  Prosecuting  Attorney  of  the  St 
Louis  Court  of  Criminal  Correction,  In  that 
defendant  at  tbe  city  of  St  Louis,  on  May 
22nd,  1914,  "$12.75  lawful  money  of  tbe  Unit- 
ed States,  all  of  tbe  value  of  $12.75,  all  tbe 
property  of  M.  Stemberger  then  and  there 
being  found  unlawfully,  wilfully  did  then 
and  there  steal,  take  and  carry  away  with- 
out tbe  consent  of  the  owner,  with  the  in- 
tent then  and  there  to  permanently  deprive 
tbe  owner  of  tbe  use  thereof,  and  to  convert 
the  same  to  bis  own  use,"  contrary,  eta 
Pleading  "not  guilty,"  defendant  was  tried 
before  the  court  a  jury  having  been  waived. 

Tbe  transcript  of  the  Judgment  In  this 
case,  after  recital  oC  the  plea,  submission, 
etc.,  proceeds: 

"Thereupon  the  trial  of  this  cause  proceeded, 
and  the  court  having  heard  all  of  the  evidence 
and  being  fully  advised  of  and  concerning  the 
premises,  doth  find  the  defendant  guilty  of  em- 


becdonent  It  is  therefora  enuidercd  and  ad- 
judged by  tbe  court  that  the  said  defendant 
for  ms  said  offense  i>ay  to  the  State  of  Missouri, 
for  the  use  of  the  city  of  St  Louis,  a  fine  of  $50, 
together  with  the  costs  herein  aocmed,  and  that 
execution  isms  therefor." 

The  Judgment  in  this  case  will  bare  to  be 
reversed. 

[1]  In  the  first  place,  section  4901,  B»- 
vised  Statutes  1909,  provides,  among  other 
things,  that: 

"If,  upon  the  trial  of  any  person  indicted  for 
larceny,  it  shall  b«  proved  that  he  took  tho 
property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not  by  rea- 
son thereof,  be  entitled  to  be  acquitted,  tut  tin 
jury  ikall  return  at  their  vercKot  ihat  tueh  |ier- 
toi»  u  not  guilty  of  embexslement,  but  it  i/uUtt 
of  larceny,  and  thereupon  such  person  shall  be 
hable  to  be  punished  in  the  same  manner  as  it 
he  had  been  convicted  upon  an  indictment  for 
such  larceny;  *  *  •  and  no  person  so  tried 
for  embezzlement  or  larceny,  as  aforesaid,  shall 
be  liable  to  be  afterward  prosecuted  for  larceny 
or  embezzlement  upon  the  same  facts."  (Italics 
ours.) 

Our  Supreme  Court  has  dedded,  after 
what  may  be  called  rather  diverse  opinions 
on  tbe  question,  that  this  part  of  the  section 
is  constitutional  In  so  far  as  allowing  con- 
Tlction  for  embezzlement  under  an  indict- 
ment charging  larceny.  This,  on  the  theory 
that  embezzlement  is  the  lesser  degree  of  the 
same  crime.  See  State  T.  Thompson,  144  Mo. 
314,  46  S.  W.  191.  Passing  upon  this  same 
section,  wblcb  was  then  section  2S67,  Revised 
Statutes  1899,  our  court  In  State  v.  Corn- 
wall, 88  Mo.  App.  190,  held  that  on  a  con- 
viction under  an  indictment  for  larceny.  If 
the  evidence  proves  tbe  defendant  guilty  of 
embezzlement,  the  verdict  shall  be  guUty  of 
embezzlement  and  not  guilty  of  larceny,  and 
that  a  general  verdict  of  guilty  would  not 
be  sufficient 

In  the  case  at  bar  there  is  no  general  Ter- 
diet  of  guilty,  but  a  distinct  verdict  or  find- 
ing by  the  trial  court,  sitting  as  a  Jury,  of 
embezzlement  That  entitled  the  defendant 
as  a  matter  of  right,  to  a  verdict  of  not 
guilty  of  the  charge  of  larceny  of  which  be 
stood  indicted.  Here  there  is  no  anacb  r»- 
diet  For  this  reason  the  Judgment  wonld 
have  to  be  arrested. 

[1]  Over  and  above  that,  however,  there  is 
a  fatal  variance  between  tbe  aUegata  and 
probata.  The  defendant  is  distinctly  <ib&rs- 
ed  with  the  larcmy  of  $12.75,  "lawful  mon^ 
of  the  United  States."  nie  proof  shows  be- 
yond controversy  that  there  was  no  larceny 
or  embezzlement  of  any  lawful  monej  of 
the  United  States;  on  tbe  contrary,  tine  ar- 
ticle or  thing  received  by  defoidant  and 
said  to  have  been  converted  by  him  was  a 
check  for  that  amount  tbe  check  payable  to 
8.  I.  Bosefelt  in  payment  of  a  bill  for  wines 
sold,  it  being  claimed  that  the  proaecntinc 
Witness,  one  Stemberger,  waa  entitled  to  tbis 
check,  although  made  to  the  order  of  <lefieitii- 
ant  Defendant  on  his  part  ''»»<"«*»«g  that 
he  and  Stemberger  were  partnov  koA  that 
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fbere  was  neither  embeedeinent  nor  larceny 
In  hla  receiving  and  retaining  tlie  check. 
The  charge  of  larceny  or  embezzlement  of 
112.75,  "lawful  money  of  the  United  States," 
la  not  sustained  by  a  proof  of  the  laromy  or 
embezzlement  of  a  (dkedc  for  that  amoont. 
So  onr  Supreme  Oouit  has  held  In  two  cases, 
nam^.  State  v.  Mlspagel,  207  Mo.  667,  106 
&  W.  513;  State  ▼.  Oastteton.  2S5  Mo.  201, 
IM  S.  W.  482. 

Furthermore,  a  careful  oanslderatlon  of 
the  testimony  In  the  case  satlsfles  ns  that 
there  Is  no  substantial  evldmce  warranting 
the  finding  that  defendant  was  guilty  «rf  em- 
beazlement 

For  these  reasons,  the  Judgment  of  the 
Court  of  Orimlnal  Correction  is  reversed  and 
the  defendant  discharged. 

NOBTONI  and  AUJDN,  JJ.,  ooncor. 


DEWBBSB  T.  CITY  OF  ST.  JOSEPH. 
(No.  11946.) 

(Kansas  City  Court  of  Appeals.     MiaaoorL 
April  8.  iei&) 

Mttnioipal  CoBPORAiionB9=»821(20)— Injtot 

IW     BtbEET  —  CONTBIBTJTOBT    NEOUaSnCB — 

QnisnoH  fob  Jubt. 

In  an  action  for  jwrsonal  injuries,  wheth- 
er plaintiff  waa  guilty  of  contributory  negligenoe 
in  allowing  her  Duggy  to  drop  into  a  mt  while 
driving  along  the  street,  held  for  the  jury  under 
the  evidence. 

[Ed.  Note.— For  other  cases,  eee  Munidoal 
Corporations,  Cent  Dig.  1 1754;  Dec.  Dig.  €=» 
621(20).] 

Appeal    from    Circuit  -  Court,    Bndianan 
County ;  Thomas  B.  Allen,  Judge. 
'Vot  to  be  officially  published." 
Action  by  Clara  B.  Deweese  against  the 
Caty  of  St  Joseph.    Judgment  for  plaintUf, 
and  defendant  appeals.   Affirmed. 

Oiaa  L.  lYrast,  City  Counselor,  Merrill  B. 
Otis,  and  Herman  Hess,  all  of  St  Joseph, 
for  appellant  Mytton  &  Parkinson,  of  St 
Joseph,  for  respondent 

EXiLISON,  P.  J.  PlalntUr  was  driving  a 
one-horse  buggy  along  one  of  defendant's 
paved  streets,  and  was  thrown  from  the  bug- 
gy and  injured.  She  brought  this  action  for 
damages,  and  recovered  judgment  In  the  dr- 
cnit  court 

oniere  was  evidence  showing  a  mt  in  one 
of  the  principal  streetsr  of  the  dty,  16  to  20 
Inches   de^,  10  inches  wide,  and  ninnlng 
xi'ltb  the  street  for  20  feet    Plalntlfr  was 
undoubtedly  hurt,  by  reason  of  her  buggy 
«lropping  into  the  rut  while  driving  along 
the  street  and  defendant  was  undoubtedly 
gailty  of  negligence  in  permitting  the  rut 
The  oalj  question  in  the  case,  of  any  sub- 
stance. Is  whether  she  should  be  denied  a 
Judgment  on  account  of  contributory  n^ll- 
genoe.     We  have  concluded  that  we  would  not 
■w  Jiutifled  in  holding  that  she  was  barred  as 


a  matter  of  law,  and  we  therefore  approve 
the  action  of  the  trial  court  in  allowing  the 
question  to  be  decided  by  a  Jury. 

Plaintiff  did  not  know  of  the  defect,  and 
testlfled  that  she  was  driving  along  in  a  care- 
ful manner;  that  she  was  looking  at  the 
street  that  Is,  she  was  looking  ahead  at  the 
street,  and  did  not  observe  the  mt  We  do 
not  think  the  diaracter  or  kind  of  defect 
was  such  that  we  should  say  as  a  matter  of 
law,  that  she  should  have  observed  it  Dev- 
lin V.  C»ty  of  St  Louis,  262  Ho.  203,  168 
S.  W.  346;  Alexander  v.  St  Joseph,  170 
Mo.  App,  876,  166  S.  W.  729.  The  obstruc- 
tion in  this  case  Is  wholly  unlike  the  pile  of 
lion  rails  in  Woodson  v.  Met  By.  Ca,  224 
Ma  686,  128  S.  W.  820,  SO  U  B.  A.  (N.  &) 
981,  20  Ann.  Cas.  1089. 

We  do  not  see  any  abuse  of  discretion  In 
the  trial  court  refusing  a  new  trial  on  ac- 
count of  newly  discovered  evldenca  The 
judgment  Is  affirmed.    All  concur. 


MdQSNZIE  CABPET  CO.  v.  IMWLJSSR. 
(No.  1199a) 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  8,  1916.) 

1.  Husband  ahd  Wmt  «=»131(7>— Trnx  to 
Pbopbbtt— Pbksitkftion  fbok  Possession. 
Where  a  husband,  living  with  his  wife, 
bought  furniture  and  made  payments  reducing 
the  balance  due,  and  in  consideration  of  such 
balance  by  a  written  bill  of  sale  sold  the  furni- 
ture to  the  seller,  no  delivery  being  made,  the 
wife,  then  living  apart  from  the  husband,  being 
in  possesion  of  the  property,  the  presumption 
raised  by  her  possession  was  that  title  was  in 
the  wife. 

Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  |  483;    Dec.  IMg.  <3=>131(7).] 


W^il 


2.  Husband  and  Wm  CsalSKT)  —  Posses- 
sion or  PzBaoNAi.TT  BY  Wife— Pbssuhp- 

TION. 

In  a  contest  over  the  title  to  personalty  be- 
tween a  wife  and  her  husband  who  have  separat- 
ed, there  ia  no  presumption  that  the  possession 
of  the  goods  is  in  the  husband,  and  the  wife's 
I>08session  will  be  presumed  to  be  in  her  own 
right 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  483;    Dec.  Dig.  <8=>131(7).] 

3.  Husband  and  Witb  €=»131(7)  —  Posses- 
sion OF  Pbopebtt— Pbesumption  of  Titub 

— -BlOHT  TO  BEBUT. 

The  seller  of  furniture  to  a  husband,  suing 
his  wife  in  replevin  therefore  after  separation 
from  her  husband,  had  the  right  to  rebut  the 
presumption  of  title  in  the  wife,  arising  from 
her  poBsession  of  the  goods,  as  by  showing  that 
when  it  sent  for  the  property  Uie  wife  stated 
that  her  husband  should  pay  for  it  and  give  it 
to  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  488;   Dec  Dig.  <8s>lSl<7).] 

4.  Appeal  and  Ebbob  4=>866  —  Acceptance 
or  Abstract— Sbkdino  fob  Bux  or  Szckp- 

TIONS. 

In  the  absence  of  a  counter  abstract,  the 
Court  of  Appeals  must  accept  that  of  appellant 
though  if  a  counter  abstract  had  been  present- 
ed by  respondent  and  not  agreed  to  by  appel- 
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lant,  nnder  the  statute  the  Court  of  Appeals  la 
reqmred  to  aend  for  the  bill  of  exceptiona. 

[Ed.  Note.— For  other  caaea,  aee  Appeal  and 
Error,  Gent.  TUg.  f  2860;   Dee.  Die  <8=>665.] 

5.  Triai.  9=»66— Rbopeniro  or  Cask— Ooh- 

fBKNT  OF  COUBT. 

A  case  can  be  reopened  and  farther  eyi- 
dence  received  only  by  consent  of  the  court. 

[Ed.  Xote.— For  other  cases,  see  Trial,  CJent 
Dtg.  S  156;    Dec.  Dig.  «=»e6.] 

6.  Appeal  and  Bbbob  «=9854:(4)— Rbvikw— 
Aduibsior  of  Bvidknok  —  Objeotiow  Be- 

IJOW. 

The  Court  of  Appeals  cannot  uphold  the 
exclusion  of  evidence  because  obnoxious  to  an 
objection  not  made  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  3418-8416;  Dec  Dig.  «=» 
8S4(4).1 

Appeal  from  Circuit  Court,  Pettla  County ; 
H.  B.  Shaln,  Judge. 

Action  by  the  McKensle  Carpet  Company 
against  Edna  Leffler.  From  a  Judgment  of 
nonsuit,  plalntlfl  appeals.  Judgment  rerera- 
ed,  and  cause  remanded. 

C.  C.  Kelly,  ot  Sedalia,  for  appellant 
Paul  Bamett  and  Hall,  Robertson  *  O'Ban- 
non,  all  of  Sedalia.  for  respondent 

ELLISON,  P.  J.  PlaintifTs  action,  begun 
In  the  circuit  court,  is  In  r^levln  to  reooTer 
possession  of  a  lot  of  household  fumltnr& 
Affidavit  and  bond  were  filed,  and  the  prop- 
erty taken  from  defendant  and  delivered  to 
plaintiff.  The  court  gave  an  instruction  for 
defendant  in  the  nature  of  a  demurrer  to  the 
evidence  in  plalntiiTs  behalf,  and  the  latter 
took  a  nonsuit 

[1]  It  appears  from  the  evidence  that  de- 
foidant  is  the  wife  of  James  Leffler,  though 
they  have  separated;  that  while  .they  were 
living  together,  James  bought  of  plaintiff  the 
furniture  In  controversy  for  the  price  of  $551, 
on  which  .he  made  payments,  reducing  the 
balance  due  to  $312.  It  further  appears  that, 
in  consideration  of  this  balance,  James,  by 
written  bill  of  sale,  sold  the  furniture  to 
plalntift ;  bnt  no  delivery  was  made,  and  de- 
fendant, then  living  apart  from  bim,  was  In 
possession  of  the  property.  On  this  state 
of  the  evidence,  considered  apart  rrom  an  of- 
fer of  proof  made  by  defendant,  the  title  to 
the  property  should  be  held  to  be  in  the  de- 
fendant The  possession  In  defendant  raises 
presumption  of  title.  O'Malley  v.  Construo- 
tlon  Co.,  255  Mo.  386,  164  S.  W.  565. 

[2]  But  It  is  said  that  in  the  Instance  of 
a  married  woman  on  a  contest  between  her 
and  her  husband,  the  presumption  will  be 
that  the  iwssesslon  is  In  the  husband.  Bums 
V.  Bangert,  16  Mo.  App.  22,  35;  McClaln  v. 
Absblre,  63  Mo.  App.  333,  339.  If  we  concede 
that  to  be  true  when  the  husband  and  wife 
are  living  together,  when  they  have  separat- 
ed, though  not  divorced,  the  presumption  in 
favor  of  the  husband  does  not  obtain,  and  the 
wife's  possession  will  be  presumed  to  be  in 
her  own  right 


[3]  But  It  was  plaintiff's  right  to  rebut  the 
presumption  of  title  in  defendant  arising 
alone  on  possession,  and  to  do  so  it  offered  to 
prove  that  when  It  obtained  the  bill  of  sale 
and  sent  for  the  property,  defendant  stated 
that  her  husband  "ought  to  pay  for  this  prop- 
erty and  then  give  it  to  her."  TWs  should 
not  have  been  ndnded.  It  had  a  tendency 
to  show  that  defendant,  though  in  possession 
of  the  property,  did  not  own  it 

[4]  Defendant  claims  in  her  statement  and 
brief  that  this  evidence  was  offered  after  the 
case  had  been  closed.  But  the  abstract  doea 
not  so  show  It,  and,  in  the  absence  of  a  coun- 
ter abstract,  we  must  accept  that  of  the  ap- 
pellant If  a  counter  abstract  had  been  pre- 
sented by  respondent  and  not  agreed  to  by 
appellant  we  then,  nnder  the  statute,  woold 
be  required  to  send  for  the  bill  of  exceptions. 

[S,  S]  But  even  if  the  evidence  was  offered 
an  a  reopening  of  the  case,  it  must  have  been 
reopened  by  consent  of  the  court  The  evi- 
dence was  not  excluded  mi  accoimt  <tf  time 
when  offered,  but  that  it  was  considered  not 
to  affect  the  case. 

Other  suggestions  were  made  which  may 
not  arise  on  retrial.  Hie  Judgment  is  re- 
versed, and  cause  remanded.    All  o(«car. 


HOWARD  V.  CHICAGO,  R.  L  &  P.  RT.  CO. 
(No.  11031.) 

(Kansas  City  Court  of  Appeals.    MissoarL 
ApiU  8.  1916.) 

1.  COKMKBOB     4=333  —  Shifiuhts  —  TisiaM 
WrtHIir     SXATE— "IirTBBSTATB     ComiEBCB"— 

Pabsinq  Tsbouoh  Othbb  State. 

Where  the  point  of  shipment  of  live  stoot 
and  the  point  of  destination  were  both  in  Mis- 
souri, but  the  course  of  transportation  was 
through  both  Missouri  and  Kanaas,  the  cars  of 
the  railroad  containing  the  stock  passing  over 
the  tracks  of  other  railroads  in  going  into  Kan- 
sas to  the  road's  yards  in  that  state,  the  ahiii- 
ment  was  interstate. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
CJcnt  Dig.  H  26,  81 ;    Dec.  Dig.  «=933. 

For  other  definitiona,  aee  Worda  and  PhraspK, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  CoTJBTS  i8=»97(5)  —  Rules  of   Dkcistos  — 
Following   Feoebal  Coubt — Irtkbstatk 

COMIiBBCB. 

In  suit  for  damage  to  an  interstate  ship- 
ment of  live  Btock,  it  is  the  dut^  of  the  Court  of 
Appeals  to  apply  the  law  rrtative  to  a  stfpola- 
tion  as  to  the  time  of  suit  as  interpreted  by  tbt 
Supreme  Court  of  United  Statea. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  {  332;   Dec.  Dig.  .^57©.] 

8.  Cabbiebs  «=>218(1)  —  Cabkiaob  of  Lni. 

Stock  —  Injury  —  Liuitation  of  Tiia  foe 

Surr— Stipulation— Validitt. 

A  Btipulation  between  carrier  and  shipper 
of  live  stock  in  interstate  commerce  limiHn^  the 
time  for  bringing  suit  tor  injury  thereto  is  valid 
under  the  federal  rule. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  674-606,  933-935,  039;  Dec.  Die 
«=3218(1).] 

Appeal  from  Circuit  Court,  Clinton  Goon- 
ty ;  A.  D.  Burnes,  Judge. 
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Action  by  Ralidi  Howard  agalnflt  the  Ofal^ 
ago,  Bock  Island  &  Pacific  BaUway  Cowr 
pany.  From  a  judgment  for  plaintiff,  de- 
fendant apiieala.  Judgment  leversed,  and 
cause  remanded. 

Paid  E.  Walker,  of  TapekB,  Kan.,  B.  G. 
Hall,  of  Kansas  City,  and  Lnther  Bums,  of 
T<^>eka,  Elan.,  for  appellant.  B^nk  B.  Klep- 
per,  of  Cameron,  and  John  A  Gross,  of  Lath- 
rop,  for  respondent 

KliLISON,  P.  J.  rails  Is  an  action  for 
damages  accruing  to  jdalnflff  by  reason  of 
Injuries  to  horses  shipped  orer  defendant's 
road  from  Princeton,  Mo.,  to  Kansas  City, 
In  the  same  state.  The  Judgment  In  the  trial 
court  was  tor  the  plaintllf. 

The  shipment  was  by  a  written  contract 
providing  that  no  action  should  be  maintain- 
ed unless  brought  within  six  months  of  the 
arrival  of  tb»  horses  at  destination.  This 
action  was  not  begun  until  a  later  period. 
That  flMpnlation  is  valid  under  the  federal 
law,  and  a  determination  of  the  question  Is 
made  to  depend  on  whether  the  shipment 
was  interstate  or  Intrastate;  if  the  former, 
the  Judgment  must  be  rerersed. 

There  was  eridence  tending  to  prore  that 
the  defendant's  course  of  transportation 
from  points  in  Missouri  to  Kansas  City,  Ma, 
was  over  its  own  line  to  Cameron,  Mo.,  a 
place  aboot  60  miles  from  Kansas  City,  Ma ; 
thence  oyer  a  Joint  track  with  the  Clilcago, 
Burlington  &  Qulncy  Ballway  to  the  end  of 
the  Terminal  Bailway  tra<^  in  the  north 
part  of  Kansas  City,  Ma;  thence  west  to 
Hickory  street,  in  Kansas  City,  Ma ;  thence 
further  west  over  the  Union  Pacific  Rail- 
way tracks  to  the  defendant's  yards  (known 
as  the  Armourdale  Kansas  yards)  at  Twenty- 
Third  street,  in  Kansas  Clt7,  Kan. ;  thence 
back  in  an  easterly  direction  to  Nlneteentli 
and  Genesee  streets,  in  Kansas  City,  Mo.; 
and  thence  to  the  Kansas  City  Stockyards 
Company's  railroad  to  such  yards. 

[1]  This  evidence  shows  that,  while  the 
point  of  shipment  and  the  p(4nt  of  destina- 
tion were  both  In  Missouri,  the  course  of  the 
transportation  was  through  two  states.  It 
was  therefore  an  Interstate  shipment  under 
the  ruUng  of  the  Supreme  Court  of  the  Unit- 
ed States:  Hanley  t.  Kansas  City  Southern 
Ry.  Co.,  187  U.  &  617,  23  Sup.  Ct  214,  47 
L.  Ed.  333. 

[2,  3]  We  do  not  see  that  any  p<^t  of  dis- 
tinction can  be  made  between  that  case  and 
tills  arising  out  of  the  fact  that  in  this  case 
defendant's  cars  containing  the  horses  passed 
over  the  tracks  of  other  railroads  in  going 
into  Kansas  to  reach  defendant's  yards  In 
tliat  state.  It  16  our  duty  to  apply  the  law 
as  interpreted  by  that  court:  Sims  v.  Rail- 
road. 177  Ma  App.  18, 163  S.  W.  275 ;  Hamil- 
ton ▼.  Ballroad,  177  Mo.  App.  145,  164  S.  W. 
248  :  Johnson  Grain  Co.  t.  Ballroad,  177  Mo. 
App.  !»*,  164  S.  W.  182;    Bowman  v.  Ball- 


raod,  18S  Ma  App.  25,  171  S.  W.  642.  Un. 
der  these  rulings  the  provision  of  limitation 
for  bringing  suit  was  valid  and  binding,  if 
the  sliipment  was  interstate;  and,  as  we 
have  seen  there  was  evidence  tending  to 
prove  it  was  of  that  character,  defendant's 
Instruction  sabmltting  that  question  should 
have  beat  given. 

The  Judgment  Is  reversed,  and  cause  re- 
manded.   All  concai. 


AMERICAN  RADIATOR   CO.   v.   CONNOR 

PLUMBING  &  HEATING  CO.  et  aL 

(No.  11855.) 

(Kansas  (Sty  C!ourt  of  Appeals.    Missouri 
April  3,  ldl6.) 

1.  MeOHARIOS'    LIXNS   €=9260(4)  —  F0BKCU>- 

suae— lauiTATioNs. 

Under  Rev.  St  1909,  !  8221,  declaring  that 
in  mechanic's  lien  suits  the  parties  to  the  con- 
trft<A  shall"  and  all  others  interested  "may  be 
made  parties,"  and  that  the  suit  must  be  filed 
within  90  days  from  the  filing  of  the  lien,  a 
principal  contractor  may,  after  the  expiration 
of  the  90  days,  be  made  a  party  defendant  to 
an  action  by  a  materialman  to  foreclose  a  lien 
based  on  a  contract  with  a  subcontractor;  the 
principal  contractor  not  having  been  a  party 
thereto. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
liens,  Cient  Dig.  H  466,  466;  Dec.  Dig.  «=> 
260(4).] 

2.  MwiHAWica'  LXEHs  4=3263(9)— EBTABI.IBH- 

MKNT— PkOCEEDINGS. 

Kev.  St  1909,  {  8221,  declares  that  par- 
ties to  the  contract  and  others  interested  may  be 
made  parties,  wMle  sections  8226  and  8233,  re- 
spectively, provide  that  U  judgment  be  |or  the 
plaintiff  it  shall  be  against  the  debtor  as  in 
ordinary  cases,  but  if  he  has  not  sufficient  prop- 
erty the  residue  may  be  levied  against  the  own- 
er's property,  and  that  in  all  cases  where  a 
lien  shall  be  filed  it  shall  be  the  duty  of  the  con- 
tractor to  defend  any  action  at  his  own  expense,, 
and  the  owner  may  deduct  the  amount  of  the 
judgment  lien  against  his  property  from  what 
he  may  owe  the  contractor  or  have  recourse 
against  him.  Eeld,  that  the  principal  contrac- 
tor is  a  necessary  party  to  an  action  by  a  ma- 
terialman to  foreclose  a  Ilea  based  on  a  contract 
with  a  subcontractor,  thongh  he  mi^  be 
brought  in  after  the  expiration  of  the  90-day 
period. 

_  Id.  Note.— For  other  cases,  see  Mechanics' 
ens.  Cent  Dig.  |  479 ;   Dec  Dig.  «=9263(9).] 


red 

liens 


Appeal  from  Circuit  CSourt,  Jackson  (3oan- 
ty;  Frank  G.  J<rfmsan,  Jodga 

"Not  to  be  offidally  published." 

Action  by  the  American  Badiator  (Compa- 
ny against  ttie  Connor  Plumbhig  &  Heating 
Company  and  others.  From  the  Judgment, 
plalntur  appeala  Beversed,  and  cause  re- 
manded and  certified  to  the  Supreme  Court 

John  F.  Oeil,  of  Kansas  City,  for  appel- 
lant Haff,  Meservey,  (Serman  &  Michatia. 
of  Kansas  City,  for  respmidents. 

ELLISON,  P.  J.  The  action  to  enforce  the 
lien  was  begun  within  the  90-day  period  of 
limitation  for  bringing  suits  after  the  lien 
paper  was  filed.     The  whole  dlfflcuUy  has 
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arisen  by  plalntUI  omlttliig  to  make  Vroo* 
man,  the  original  contractor,  a  party  defend- 
ant until  after  the  limitation  period  had  ex- 
pired. That  brought  np  the  questions  wheth- 
er Vrooman  was  a  necessary  party  to  an  ac- 
tion for  the  enforconent  of  a  Hen  against  tba 
owner's  property,  and,  if  so,  was  it  necessary 
to  the  continued  life  of  the  lien  that  he  should 
have  been  made  a  party  before  the  90-day 
limit  for  bringing  suit  expired,  or  did  It  suf- 
fice if  he  was  made  a  party  after  that  time? 
After  the  salt  Was  brought  against  the  owner, 
the  mortgagee,  and  the  subcontractor,  as  co- 
defendants,  and  after  the  limitation  period 
for  bringing  a  salt  had  expired,  defendants 
moved  to  dismiss  because  Vrooman,  the  orig- 
inal contractor,  had  not  been  made  a  party, 
and  no  Hen  could  be  maintained  without  him. 
FlalntUF  then  filed  an  amended  petition  mak- 
ing blm  a  party  defendant  Then  defendants, 
including  Vrooman,  filed  demurrers  to  the 
petition  based  on  the  gronnd  that  Vrooman 
bad  not  been  made  a  party  until  after  the 
limitation  period  had  mn,  which,  it  was  con- 
tended, destroyed  the  lien.  The  motion  and 
the  demurrer  were  overruled.  But  at  the  be- 
ginning of  the  trial  the  court,  having  con- 
cluded Vrooman  was  a  necessary  party  to  the 
establishment  of  a  lien,  refused  admission 
to  any  evidence  on  the  lien,  adinltted  proof 
of  the  accoimt  against  the  subcontractor,  ren- 
dered Judgment  against  blm,  and  found 
against  the  lien. 

[1]  The  statute  (sectton  8221,  R.  S.  1009) 
provides  that  "the  parties  to  the  contract 
shall"  and  all  others  interested  "may  be  made 
parties."  That  means  the  Immediate  parties 
to  the  contract  must  be  made  parties  to  the 
action.  In  the  instance  of  this  action,-  it 
means  the  subcontractor  must  be  made  a 
party ;  and  in  this  respect  plaintiff  complied 
with  the  law,  for  the  subcontractor  was  join- 
ed as  a  defendant  witii  the  owner  in  the  first 
instance.  That  satisfied  the  limitation  stat- 
ute requiring  the  action  to  be  brought  on  the 
Uen  within  90  days  after  filing. 

Tbe  original  contractor,  where  he  la  not, 
hljnself,  the  contractor,  with  the  lienor,  is 
not  a  necessary  party  defendant  so  far  as 
concerns  the  lien;  but  he  Is  a  necessary 
part7  (unless  waived)  so  far  as  concerns  tbe 
Judgment  for  the  amonnt  of  the  account  npcm 
which  the  Hen  is  claimed.  But  since  a  Uen 
cannot  be  established  without  first  having  a 
Judgment  upon  which  to  base  it  fWlbbing  v. 
Powers,  26  Mo.  699;  Murdock  r.  HlHyer,  45 
Mo.  At^  287),  it  may  be  said  that  the  dis- 
tinction I  state  la  a  distinction  without  a 
practical  difference,  and  without  practical 
use.  But  there  is  a  practical  difference,  for 
a  necessary  party  to  the  lien  must  be  made  a 
party  before  the  limitation  to  such  lien  ex- 
pires, as  after  that  period  he  cannot  be  made 
a  party;  the  lien  being  already  dead.  Lum- 
ber Cbt  V.  Wright,  114  Ma  328,  a  S.  W.  811 ; 
Bombe<&  V.  Devorss,  19  Mo.  App.  38;  HUler 
T.  Schulte,  184  Mia  App.  42,  167  &  W.  401. 


But  a  necessary  party  to  the  Judgment  may 
be  made  a  party  any  time  before  trial. 

A  Men  exists  against  property  and  not  in- 
dividuals; and  ordinarily,  in  instances  of 
ordinary  liens,  the  only  persons  interested 
antagonistically  to  the  lien  aiB  tbe  owner 
and  others  interested  in  tbe  proi)ert7,  who 
ordinarily  are  the  only  necessary  parties  de- 
fendant But  in  tbe  instance  of  mechanical 
liens,  where  the  owner  may  find  his  pr«^>erty 
affected  by  claims  with  whlcb  be  bas  liad 
no  connection,  tbe  statute  is  mandatory  that 
"the  parties  to  the  contract  shall  be  made 
parties"  to  the  action.  And  such  action  "shaU 
be  commenced  within  90  days  after  filing  the 
lien";  otherwise,  says  the  statute.  It  shall 
not  "continue  to  exist"  In  tills  case,  tbe 
party  (subcontractor)  to  tbe  contract  with 
plaintiff  was  made  a  party  defendant  with 
the  owner  by  bringing  the  action  within  the 
limitation  period.  Thereby,  so  far,  the  Uen 
was  made  secure;  for  it  Is  not  mandatory 
Chat  all  persons  who  may  be  necessary  par- 
ties to  a  proper  Judgment  enforcing  tbe  Uea 
should  have  been  made  parties  within  the 
period  of  Umitations  for  bringing  the  suit 
Ttiey,  as  we  hare  Just  said,  may  be  bronght 
in  afterwards  at  any  time  tiefore  trial,  as  Ln 
ordinary  casea 

[2]  Having,  I  think,  shown  that  the  orig- 
inal contractor,  where  he  is  not  the  contrac- 
tor with  tbe  lienor,  is  not  a  necessary  party 
to  tbe  validity  of  the  Uen,  I  proceed  to  show 
that,  unless  waived,  he  la  a  necessary  party 
to  the  action  before  Judgment  is  rendered  en- 
forcing the  Uen.  By  force  of  section  8233  of 
the  statute  (as  weU  as  by  the  necessity  of 
the  situation  between  the  owner,  contractor, 
subcontractor,  materialman,  and  laborer),  it 
is  made  the  duty  of  the  contractor  in  Uen 
actions,  other  than  bis  own,  to  def  aid  them  at 
his  own  exi)ense;  and  the  owner  may  deduct 
the  amount  of  the  Judgment  lien  against  his 
pr(%)erty  from  what  be  may  owe  such  con- 
tractor ;  or,  if  he  has  paid  him,  that  be  may 
have  recourse  against  him. 

In  addition  to  this,  tiie  statute  (section 
8226)  provides  that.  If  Judgment  be  rendered 
for  the  lienor  plaintiff,  it  shaU  be  against 
the  debtor,  with  the  addition  that,  if  lie  has 
not  sutndent  property  to  satisfy  It,  the  resi- 
due is  to  be  levied  against  the  owner's  prop- 
erty. In  such  circumstances,  tbe  Supreme 
Court  of  Iowa  said  of  the  owner  that: 

"He  ought  to  be  famished  with  an  adjudicat- 
ed claim,  and  not  with  a  mere  open  account." 
Vreeland  v.  Ellsworth,  71  Iowa,  347,  348,  32  X 
W.  874,  376. 

From  these  considerations  it  is  clear  that, 
in  fairness  to  aU  concerned,  tbe  contractor 
should  be  bound  by  the  Judgment  renderm!, 
and,  since  he  win  not  be  bound  if  not  a  par- 
ty, it  becomes  necessary,  unless  waived,  to 
make  him  a  party  defendant,  not  for  tbe  pur- 
pose of  carrying  the  Uen  beyond  tbe  90-da7 
limit  for  commencing  a  suit,  but  for  the  pu^ 
pose  of  a  proper  Judgmoit  and  an  adjustment 
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Of  Uie  Tlgbta  at  the  parties  who  haw  di- 
verse Interesta 

In  Clark  t.  Brown,  22  Ma  140,  143,  the 
Supreme  Court  said  that: 

The  oontractor  and  ovrner  "mar  be  and  prob- 
ably are  proper  parties  to  the  sdre  fadaa;  the 
contractor,  because  be  ia  interested  in  the  ques- 
tion of  indebtedness,  being  bound  to  indcnmify 
the  owner  against  this  charge  npon  bis  property, 
and  the  ovner,  because  bis  property  is  thereby 
subjected  to  the  payment  of  the  debt,  his  interest 
extending  to  both  debt  and  lien,  as  the  latter  In- 
▼olves  the  former." 

In  Horstlcotte  ▼.  Mader,  60  Mo.  168,  the 
original  contractor  was  not  made  a  party  at 
all,  either  before  or  after  the  limitation  pe- 
riod expired.  The  court  ruled  that  he  should 
have  beoi  made  a  party  defendimt.  The  coart 
does  not  say  that  he  was  a  necessary  party 
to  the  life  of  the  lien,  but  that  he  was  neces- 
sary that  he  might  protect  the  owner  and  be 
bonnd  by  the  Judgment  when  the  owner 
turned  to  him.    The  court  further  said: 

"What  we  now  hold  is  that  the  original  con- 
tractor ought  to  be  brought  before  the  court  as 
a  rodefendant,  for  the  purpose  of  protecting  Us 
own  rights  and  those  of  the  owner.  But  if  he 
is  not  so  brought  before  the  court  at  the  prop- 
er time,  the  Judgment  will  not  for  this  omission 
be  irregnlar  or  void.  The  objection  should  have 
been  tdcen  by  the  owner  by  demurrer  or  answer. 
If  he  fails  to  demur  whoi  the  defect  appears  on 
the  petition,  or  fails  to  set  up  the  nonjoinder  by 
answer  when  it  does  not  appear  on  the  face  of 
the  petition,  he  will  be  presumed  to  have  wbIt- 
ed  the  objection." 

It  is  manifest  that  the  court.  In  using  the 
expression  tliat  if  the  original  oontractor  is 
not  brought  before  the  court  "at  the  proper 
time"  the  objection  should  be  talien  by  de- 
murrer or    answer,  was  not  referring  to  the 
period  of  limitation,  and  did  not  mean  to  say 
that  the  only  proper  time  was  before  the  90 
days  bad  expired,  for  the  defendant  may  not 
have  had  an  opportunity  either  to  demur  or 
to  answer  before  tliat  limit  had  run ;  as,  for 
instance,  it  the  suit  was  brought  on  the  89th 
day.    So,  also,  that  view  would  frequently  be 
harsh  and  unjust  to  the  plaintiff.     As,  al- 
though he  brought  his  action  soon  after  filing 
the  lien  paper,  he  may  not  have  known  the 
person  with  whom  he  dealt  and  whom  he 
sued    was  a  subcontractor.     He  may  have 
understood  him  to  be  the  original  contractor, 
and  the  defendant  could  conceal  information 
on  ttiat  subject  by  withholding  his  demurrer 
or  answer  striking  at  defect  of  parties,  until 
after  the  90-day  limit  had  expired,  and  thns 
cut  blm  out  of  his  lien. 

If  the  original  contractor  1b  brought  in  in 
time  to  defend  against  the  case  and  thereby 
proteiict  the  owner  and  himself,  he  Is  in  time 
to  accomplish  the  purpose  of  the  statute. 
Sucb.  time  is  not  necessarily  before  the  lien 
period  expires,  but  is  before  opportunity  for 
defense  passes  by. 

In  passing  upon  like  diversity  of  interests 
In  mechanic's  lien  actions,  the  Supreme 
Courts  of  Minnesota,  California,  and  Michi- 
gan concluded  that  the  original  contractor 
vraB  a  necessary  party  within  the  Intent  of 


similar  statutes  to  ours,  in  the  respect  here 
considered,  evoi  thoufrh  the  lienor's  contract 
was  not  with  Iilm.  Giant  Powder  Co.  v. 
Flume  Co.,  78  CaL  198,  200,  20  Pac.  419; 
Pavement  Co.  v.  Norwegian  Seminary,  48 
Minn.  449,  45S,  45  K  W.  868;  Kerns  v.  Flynn, 
51  Mich.  678,  17  N.  W.  62. 

Having  shown  that  the  original  contractor 
is  not  a  necessary  party  in  order  to  continue 
the  life  of  the  lien  beyond  the  90-day  limi- 
tation period,  and  that  he  Is  a  necessary 
party  def»idant  for  the  trial  determining 
whether  there  is  a  lien  and  for  what  amount, 
and  he  having  been  made  a  party  in  this  case 
in  due  time,  before  trial,  of  course  no  ques- 
tion of  waiver  arises. 

The  result  of  the  views  her^n  is  that  the 
owner's  grounds  of  objection  to  the  lien  are 
not  well  taken.  I  tliink  the  personal  judg- 
ment against  the  subcontractor  should  be  af- 
firmed, and  the  Judgment  in  favor  of  the  oth- 
er defendants  should  be  reversed  and  the 
cause  remanded. 

But  it  seems  that  the  St.  Louis  Court  of 
Appeals  decided,  in  Bumsey  t.  Flefler,  108 
Mo.  App.  486,  489,  88  8.  W.  1027,  a  case  like 
this,  where  the  plaintiff  furnished  material 
to  a  subcontractor,  that  it  was  necessary  to 
the  continued  Ufe  of  the  lien  beyond  the  lim- 
itation period  for  bringing  the  suit  that  the 
original  contractor  be  made  a  party  before 
that  limitation  expired,  and  that  an  amend- 
ment making  him  a  party,  as  in  the  case  be- 
fore us,  oould  not  be  allowed  after  the  limi- 
tation period  for  bringing  the  suit  had  expire 
ed.  The  court  cites,  in  support  of  that  view, 
the  cases  of  Fury  v.  Boeckler,  6  Mo.  App. 
24,  and  Bombeck  v.  Devorss,  19  Mo.  App.  88. 
I  think  that  those  cases  are  not  in  point.  In 
each  of  them  the  original  contractor  was 
himself  a  contractor  with  the  subcontractor, 
thus  falling  within  the  very  letter  of  the 
mandatory  statute  (section  8221)  that  "the 
parties  to  the  contract  shall"  be  made  par- 
ties to  the  action,  which  action,  with  such 
parties,  must  be  brought  within  90  days  fltnn 
filing  the  lien  pai)er. 

Deeming  the  dedsion  in  tliat  case  in  con- 
flict with  the  decision  we  have  made  herein, 
the  case  will  be  certified  to  the  Suprema 
Court  for  final  determination. 

TRIMBIiB,  J.,  ooQCurs.  JOHNSON,  J., 
concurs  in  result,  except  as  to  certifying  to 
Supreme  Court 


STATE  V.  WIDNBR.    (No.  11704.) 

(Kansas  City  Court  of  Appeals.    Missouri 

April  8,  1916.) 

1.  HrsBARo  AND  Wrra  «=3306  — Abandon - 

MKNIV-GOOD  CAUSK. 

It  is  good  cause  for  a  husband  alwndonlng 
his  wife,  preventing  it  being  an  offegaae  under 
Rev.  St  1909,  i  4496,  as  amended  by  Laws 
1911,  p.  193,  that  she  confessed  to  him  to  hav- 
ing had  before  marriage  lUidt  relations  with  an- 
other, castiiig  a  grave  doubt  on  the  paternity 
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of  her  diild;    this   constituting   an   indignity 
which  wotild  entitle  him  to  a  divorce. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1103;  Dec.  Dig.  <8=»305.1 

2.  Cbiminal  Law  «=>770(2)— Tbiai/— Insibdo- 

TIONB— Issues. 

D^ndanfs  evidence  bearing  on  an  issue 
being  substantial,  he  is  entitled  to  have  given 
his  instruction  properly  defining  the  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1806 ;   Dec.  Dig.  <8=>770(2).] 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; Geo.  W.  Wanamaker,  Judge. 

"Not  to  be  officially  published." 

Harry  Wldner  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Eldoa  C.  Orton  and  Ben  F.  Kesterson,  both 
of  PrlncettHi,  for  appellant  Luclen  E.  May, 
Pros.  Atty.,  of  Princeton,  for  the  State. 

JOHNSON,  J.  On  information  of  the  pros- 
ecuting attorney  of  Mercer  county  defendant 
was  tried,  convicted,  and  fined  $600  for  wife 
abandonment  The  prosecution  was  under 
section  4496,  B.  S.  1900,  amended  In  1911  (see 
Laws  1911,  p.  193),  and  the  Information 
charged  that  on  May  16,  1914,  the  defendant 
without  good  cause  abandoned  his  wife,  E<d- 
na,  and  failed,  neglected,  and  refused  to 
maintain  her.  Evidence  In  support  of  the 
charge  was  Introduced  by  plalntlfF  and  was 
met  by  evidence  of  defendant  taidtng  to  show 
that  he  had  good  cause  for  leaving  and  re- 
fusing to  support  bis  wife.  We  are  asked  to 
reverse  the  Judgment  for  error  in  the  refus- 
al of  certain  instructions  offered  by  defends 
ant 

At  the  time  of  their  marriage.  May  6, 1914, 
defendant  was  21  years  of  age,  and  his  wife 
24.  They  lived  in  the  country,  and  defend- 
ant worked  for  his  parents  on  their  farm, 
and  he  and  his  wife  lived  there  during  the 
brief  period  of  their  ccdtabltatlon.  The  coa- 
ple  had  sustained  iUidt  relations  before  their 
marriage,  and  the  woman  was  pregnant  at 
that  time.  She  testified  that  their  union  had 
the  approval  of  their  respective  families  and 
began  happily,  but  one  day  when  she  carried 
water  to  him  in  the  field,  he  told  her  that  he 
coald  not  live  with  her  and  was  going  to  take 
her  back  to  her  mother.  The  reason  he  gave 
was  that  they  could  not  live  where  they  were 
"as  they  ought  ta"  She  xurotested  In  vain. 
He  took  her  back  to  her  mother  and  returned 
to  his  parents,  and  thereafter  tailed  and  re- 
fused to  maintain  her.  The  child  was  bom 
the  following, October.  Her  testimony  shows 
that  the  abandonment  was  wholly  without 
cause.  Witnesses  testified  to  her  good  char- 
acter, and  it  appears  that  h«r  illicit  conduct 
with  defendant  was  her  <mly  departure  from 
the  path  of  virtue. 

Defendant's  testimony  does  not  vary  mate- 
rially from  that  of  his  wife,  except  as  to  the 
cause  of  the  separation.  He  states  that  one 
evening  his  wife  admitted  to  him  that  she 
had  had  illicit  commerce  with  another  man 


before  her  marriage,  btit  Uionght  that  de- 
fendant was  the  father  of  her  child.  For  this 
cause  defendant  put  her  away  and  refused  to 
support  her.  She  denies  making  any  such 
statement  and  denies  the  wrongful  oondnct  it 
imputes. 

In  the  Instructions  given  for  the  state  the 
court  properly  told  the  Jury  that  to  find  de- 
fendant guilty  they  must  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  de- 
fendant without  good  cause,  abandoned  and 
refused  to  support  his  wife,  but  the  court  re- 
fused to  give  instructions  to  the  effect  that 
defendant  should  be  acquitted  if  the  Jury  be- 
lieved from  the  evidence  that  after  their 
marriage  the  wife  had  confessed  to  illicit  in- 
tercourse with  another  man  and  cast  a  doubt 
upon  the  paternity  of  the  unborn  child,  and 
that  this  confession  had  rendered  the  mar- 
riage intolerable  to  defendant  and  caosed 
him  to  leave  his  wife. 

[1,2]  To  constitute  the. offense  of  wife 
abandonment  and  nonsupport  the  abandon- 
ment must  be  wlthoat  good  cause  and  with  a 
criminal  intent  Any  cause  that  would  enti- 
tle the  husband  to  a  divorce  from  his  wife 
would  be  a  good  cause  for  abandoning  her. 
State  V.  Maeklin,  86  Mo.  Aw>.  636;  State  v. 
Tletz,  186  Mo.  App.  672,  172  S.  W.  474.  A 
husband  is  Justified  in  leaving  his  wife  and 
withholding  bis  support  from  her  if  at  the 
time  of  the  marriage  she  is  pregnant  by  an- 
other man  without  the  knowledge  of  her  hus- 
band. Section  2370,  B.  S.  1909.  Defendant 
does  not  rely  on  this  ground,  but  insists  that 
whether  or  not  she  was  thus  pregnant  at  the 
time  of  the  marriage,  her  subsequent  confes- 
sion, whldi,  as  stated,  cast  a  grave  doubt 
upon  the  i>atemlty  of  her  child,  constituted 
an  indignity  which  would  have  «ititled  him 
to  a  divorce,  and  therefore  was  good  cause 
for  putting  her  away.  Defendant  is  right  in 
this  contention,  and,  since  his  evidence  beai^ 
Ing  on  the  Issue  of  good  cause  is  substantial, 
he  was  entitled  to  have  that  Issue  submitted 
to  the  Jury  and  defined  in  the  instructiooflL 
The  issue  was  properly  defined  tn  defendant's 
second  instmction,  and  the  court  erred  In  not 
giving  It 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


SMITH  T.  ROSE.    (No.  U904.) 

(Kansas  'CHty  Oart  of  Appeals.     Missonti 

Feb.  21,  1916.     Bdiearing  Denied 

April  8,  1916.) 

L   COHTBAOTS     «=3l06(2)— liBOAIilTT     OV     OB- 
JICT— FllADD. 

Where  a  palmist,  astrologer,  and  clairvoy- 
ant agreed  to  practice  her  profession,  and  in  «o 
doing  to  advise  clients  to  buy  certain  mininj; 
stock  offered  by  the  defendant,  althongh  she  tes- 
tified that  she  did  not  know  that  there  was  no 
mine  on  which  the  stock  purported  to  be  isaoed, 
it  is  so  palpable  a  fraud  and  so  contrary  to  pub- 
lic policy  that  the  courts  must  as  a  matter  of 
law,   declare  it  illegal,   and  deny   recovery  of 
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commisaioiia  trUeh  the  defendast  agreed  to  par 
her. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
Cent  Dig.  $1  49&-503.  505,  507-6U;  Dec.  Dig. 
€=108(?).] 

2.  New  Tkiai.  «s>27—Oiiouno»— Disqualifi- 
cation OF  Judge. 

It  is  no  KToand  for  new  trial  that  after  the 
trial  it  was  discovered  that  the  judge  was  a 
stockholder  whose  name  appeared  in  the  pro- 
spectus of  a  wild-cat  mining  company,  commis- 
sions on  sales  of  whose  stock  plaintUf  sought  to 
recover,  where  by  her  own  evidence  she  disclosed 
that  she  had  no  canse  of  action,  and  a  new 
trial  must  in  any  event  result  as  did  the  first 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  f {  40,  41 ;   Dea  Dig.  «=»27.] 

3.  Apfeai,  and  Brbob  «=>1029  —  HABaojcss 
Ebbob. 

Where  the  appellant's  own  evidence  disclos- 
ed that  he  has  no  cause  of  action,  errors  assign- 
ed are  of  no  consequence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  fg  4086,  4036;  Dec  Dig.  «s» 

Appeal  trma  Circuit  Oonrt,  Jadcaon  Gonn- 
ty ;   D.  H.  Bird,  Judge. 

Action  by  Uaude  V.  Smith  against  W.  W. 
Rose.  From  a  Judgment  on  peremptoiy  In- 
stmctioo  for  defendant,  plalntUt  appeals. 
Affirmed. 

Bl  EL  Alesliire,  of  Kansas  City,  for  appel- 
lant, li.  W.  Byram,  of  Kansas  City,  for  re- 
^Mndent. 

ELLISON,  P.  J.  Plalntltr  brought  an  ac- 
tion on  a  contract  alleged  to  have  been  made 
with  defendant  whereby  she  was  to  lie 
brought  from  Oiicago,  established  In  an  of- 
lloe,  and  paid  a  oommlsaion  and  monthly 
salary  for  the  sale  of  all  mining  stoclc  which 
should  lie  made  throagh  lier  assistance.  At 
the  close  of  the  evidence  on  her  part  the 
trial  court  gare  a  peremptory  instruction  to 
find  for  defendant. 

It  appears  from  the  testimony  given  by 
plaintiff  In  her  own  behalf  that  she  was  re- 
siding in  Chicago,  III.,  engaged  in  the  busi- 
ness of  "palmistry,"  "astrology,"  and  "dalr- 
Toyance,"  and  that  when  she  obtained  "too 
much  notoriety"  she  moved  from  place  to 
place;  that  defendant,  at  Kansas  City,  Mo., 
with  sev^itil  others,  was  engaged  in  selling 
gold  mining  stock  in  °a  mine  represented  to 
be  in  CaUfornla;  that  one  of  defendant's 
associates  made  a  contract  with  her  (which 
was  specially  ad(q;>ted  and  oonfirmed  by  de- 
fendant) whereby  she  was  to  come  to  Kansas 
City,  procure  rooms,  advertise  and  prosecute 
her  business  by  reading  the  palms  of  her 
patrons,  divining  the  Influence  of  the  planets 
on  their  fcMrtones,  and  advising  them  that 
the  resnlt  of  her  reading  and  her  observa- 
tion of  the  planets  was  that  they  should 
boy  defendant's  mining  stock.  iShe  testified 
that  she  "was  to  advise  them  of  the  mining 
stock  defendant  had  to  sell  and  the  mining 
company,"  and  that  she  "was  to  read  palms 
and  write  horosccqpes  and  advise  every  one 
to  bny  mining  stock."     She  stated  that  the 


stodE  was  worddeas,  but  that  she  did  not 
know  tt  at  the  time.  Why  the  planets  and 
her  own  palm  permitted  her  to  be  deceived 
Is  not  disclosed.  She  further  testified  that 
she  would  secure  the  names  and  addresses  of 
her  patrons,  notify  defendant,  or  his  asso- 
ciates, and  they  would  seek  the  parties  and 
sen  them  stock;  that  by  this  means  they 
were  enabled  to  sell  large  amounts,  but  had 
refused  to  pay  her  as  agreed. 

[1]  That  plalntUTs  contract  was  to  engage 
In  a  palpable  fraud  on  gullible  i)eople  there 
is  not  a  particle  of  doubt,  and  the  trial  court 
was  b<rand  to  so  dedare ;  for  the'  courts  will 
not  aid  one  to  enforce  an  Illegal  obligation. 
In  the  protection  of  sound  morals  and  the 
general  public  the  law  forbids  the  enforce- 
ment of  such  contracts.  Connor  v.  Black, 
119  Mo.  126,  24  S.  W.  184;  Attaway  v.  Bank. 
93  Mo.  480,  6  S.  W.  16.  And  our  courts,  and 
the  courts  of  other  states,  have  repeatedly 
decided  'that  when  the  illegality  of  the  con- 
tract appears  on  Its  face,  or  In  the  testimony 
of  the  plaintlir,  it  is  the  duty  of  the  court 
to  do  so  declare,  as  a  matter  of  law.  Cohen 
T.  Berlin  Envelope  Co.,  166  N.  T.  282,  69  N. 
E.  906 ;  Cummlngs  t.  Union  Blue  Stone  Co., 
164  N.  Y.  401,  406,  58  N.  E.  625,  62  Li  R.  A. 
262,  79  Am.  St  R^.  656 ;  Tatum  v.  KeUy, 
26  Ark.  209,  94  Am.  Dec.  717.  We  have  ex- 
amined authorities  cited  by  plaintiff  and  find 
them  vrlthout  application  to  her  case. 

[2]  On  the  hearing  of  plaintifTs  motion  for. 
new  trial  It  was  shown  that  the  trial  court 
appeared  as  a  stockholder  in  the  proQ)ectus 
of  the  mining  company,  and  for  that  reason 
It  is  Insisted  that,  as  plaintiff  only  learned 
this  after  the  judgment,  a  new  trial  should 
have  been  granted,  and  the  cause  sent  to 
some  other  court  But  the  difficulty  with 
this  position  is  that  plaintiff  has  shovm  she 
has  no  case — no  cause  of  action.  Regardless 
of  what  ruling  the  trial  court  might  have 
made  on  the  motion,  we  must  view  the  mat- 
ter from  the  standpoint  'of  her  rights  as  an 
appellant 

[3]  'When  cm  the  hearing  and  conslderatl^cm 
of  an  appeal  it  is  disclosed  that  on  bis  own 
showing  the  ai^ellant  has  no  cause  of  ac- 
tion, errors  assigned  looking  to  a  new  trial 
become  of  no  consequence. 

These  remarks  apply  to  points  of  error  as- 
signed on  the  ruling  on  the  admlssicn  of  evi- 
dence. Plaintiff  stated  her  contract  fully 
and  completely,  and,  being  wholly  forbidden 
by  the  law,  the  evidence  offered  had  no  ten- 
dency to  legalize  the  contract 

The  judgment  is  affirmed.    All  concur. 


SEARS  V.  KREKBI*     (No.  1164&) 

(Kansas  City  Court  of  Appeals.     Missontl 

April  8,  1916.) 

1.  Apfeai,  and  Errob  «=>1010(1)— Revibw— 

FiNDINOB  OF  COUBT— CONCLUBrvgNESB. 

Where  a  case  is  tried  by  the  court  without 
a  jury,  and  no  instructions  are  asked  or  given. 
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the  jadcmcnt  nadmttA  will  not  be  diatorbed.  if 
aapported  by  substantial  evidence  and  consiat- 
ent  witii  any  tenable  theory  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  8979-3981;  Dec.  Dig.  «=» 
1010(1).] 

2.   Ck>HTBAaT8  «=»B2— VALIDin— COWSnjKBA.- 

noN. 

Where  plaintiff  pnrdiased  land  from  the  de- 
fendant's grantee,  relying  on  the  defendant's 
oral  promise  to  pay  special  taxea  constituting  a 
lien  on  the  proper^,  there  waa  a  snfiScient  con- 
sideration, although  the  defendant  received  noth- 
ing for  his  promise*  it  b^g  suffiaent  that  an 
injury  would  result  to  the  plaintiff  from  defend- 
ant's failure  to  perform  the  agreement. 

[Ed.  Note!, — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  223,  224;  Dec.  Dig.  <S=362.] 

S.  JnsTicsB  or  tbx  Peaox  <3s991(Z>— Aohon— 

CoMPrjawT— SumciKNCT. 

In  an  action  on  an  agreement  to  par  taxes, 
a  statement  filed  in  a  justice  court  in  the  form 
of  an  itemized  bill  for  the  taxes  paid,  with  in- 
terest, and  stating  that  the  defendant  agreed 
to  pay  the  taxes,  and  because  of  his  failure  to 
do  so  such  taxes  were  paid  by  the  owiier  of  the 
lands,  is  sufficiently  explicit  to  bar  another  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  810;    Dec.  Dig.  «=>91 
(2).] 
4.  CoNTBACTS  «=s>324  —  Vaubitt  —  Obal 

Agreement  to  Pat  Taxes. 

Where  the  plaintiff  purchased  land  from  the 
defendant's  grantee  in  reliance  upon  the  de- 
fendant's promise  to  pay  certain  special  taxes 
constituting  a  lien  on  the  property,  this  agree- 
ment was  sufficient  to  support  an  action  to  re- 
cover for  the  defendant's  failure  to  perform; 
plaintiff  not  being  confined  to  his  remedy  on  the 
warranty  in  his  deed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Kg.  H  1649-15&7;   Dec.  Dig.  <S=>324.] 

Error  to  CSrcnlt  Court,  Jackson  County; 

W.  O.  Thomas,  Judge. 
"Not  to  be  offldally  published." 
Action  by  John  T.  Sears  against  A  Kre- 

keL    From  a  Judgment  for  the  plaintiff  on 

appeal  to  the  circuit  court,  the  defendant 

brings  error.    Affirmed. 

John  Georgen,  of  Kansas  City,  for  plaintiff 
in  error.  HaS,  Meservey,  German  &  Mich- 
aels and  W.  W.  Filkin,  all  of  Kansas  City, 
for  defendant  in  error. 

E2LIiISON,  P.  J.  Plaintiff  brought  an  ac- 
tion before  a  Justice  of  the  peace  by  flUng 
with  the  Justice  the  following  statement: 

"Kansas  City,  Mo.,  Feb.  20,  1912. 
"A.  Krekel,  Dr.,  703  Victor  Bldg.,  to  John  T. 
Sears. 

11/2/10    Paving  taxes  aest  lots  6  to  14 

blk  16  EdKerton  PI  K  C  K  1910 «  61.15 

12/16/11    Same  for  year  1911 48.S5 


$100.00 
"With  6  per  cent  interest  from  date  of  pay- 
ment    The  above  taxes  A.   Krekel  agreed  to 
pay,  and  because  of  his  failure  to  do  so  said 
taxes  were  paid  by  the  owner  of  said  lots." 

On  appeal  to  the  circuit  court,  plaintiff  re- 
covered Judgment  It  appears  that  the  lots 
mentioned  in  the  statement  were  in  Kansas 
City,  Kan.,  and  that  they  were  conveyed  by 
defendant  to  one  Fowler,  and  that  there 
were    special    taxes    against   the   property. 


which  were  a  lien  thereon.  Defendant  gave 
£V>wler  a  written  statement  that  he  would 
pay  the  taxes.  There  was  eTldence  of  a  suit 
between  defendant  and  Fowler  that  Involved 
some  of  the  annual  installments  of  these  tax- 
es ;  but  we  think  that  such  fact  may  be  treat- 
ed as  not  afCectlng  this  caa&  Plaintiff  Ixm^t 
the  proi>erty  of  Fowler,  reoelving  a  deed 
therefor ;  but  before  the  deal  was  dosed  tba 
taxes  in  controversy  were  brou^t  to  plain- 
tiff's attentlcm  and  he  was  shown  defendant's 
written  statement  that  he  (defendsmt)  would 
pay  them.  He  then  called  defendant  over  the 
telephone,  and  Informed  him  that  be  was 
about  to  purchase  the  property,  and  asked 
him  about  the  taxes,  when  defendant  answer- 
ed "that  that  was  all  right,  that  he  would  pay 
tbose  unpaid  paving  taxes,  and  I  could  go 
abead  and  make  my  deal  with  that  under- 
standing, that  he  would  pay  them."  This 
conversation  was  confirmed  afterwards  when 
they  met  The  evidence  showed  that  plain- 
tiff relied  <hi  this  promise. 

[II  The  case  was  tried  by  tlie  oonrt  with- 
out a  Jury,  and  no  Instructions  were  asked  or 
given.  In  this  sttnatton  plalntUf  Is  right  in 
his  position  tliat  tlie  Judgment  rendered  will 
not  be  disturbed,  if  It  is  supported  by  sub- 
stantial evldoHse  and  is  consistent  wtth  any 
tenable  theory  of  the  law.  Miller  v.  Breneke, 
83  Mo.  163;  Winfrey  v.  Matthews,  174  Mo. 
App.  713,  161  8.  W.  683. 

[2]  It  Is  clear  that  if  defendant,  on  learn- 
ing that  plaintiff  was  about  to  purchase  the 
land,  told  him  to  go  ahead  and  he  (defendant) 
would  pay  the  taxes,  and  that  plaintiff,  rely- 
ing upon  this,  made  the  purchase,  there  was 
a  BuSiclent'  consideration.  It  is  of  no  conse- 
quence that  defendant  received  nothing  from 
plaintiff.  It  la  Buf&dent  that  an  Injury 
would  result  to  the  latter. 

[3]  The  statement  filed  with  the  Justice, 
we  think,  is  soffidently  explicit  to  bar  anoth- 
er action.  Simrall  v.  American  Sales  Co., 
172  Ma  App.  384, 158  S.  W.  437. 

[4]  It  was  not  necessary  that  plaintiff  file 
the  written  agreement  between  defendant 
and  Fowler  that  defendant  would  pay  the 
taxes.  The  promise  we  have  stated,  and 
whidi  was  shown  in  'evidence,  is  sufficient 
basis  for  the  action. 

Defendant  insists  that  tiie  settlement  of 
the  action  between  defendant  and  Fowler  af- 
fects this  case.  We  do  not  see  any  reason 
why  it  should.  This  case  is  based  on  defend- 
ant's promise  to  plalntUf  and  the  latter*s  re- 
liance thereon. 

Again,  defendant  contends  that  any  rem- 
edy plaintiff  has  would  be  on  the  warranty 
In  the  deed  from  Fowler  to  him.  We  think 
not.  There  is  no  legal  reason  why  he  should 
not  be  held  on  his  promise  to  plaintiff. 

After  full  consideration  of  the  briefs  and 
argument  of  defendant,  we  are  satisfied  that 
we  have  no  right  to  distoil)  the  Judgment: 
and  it  is  accordingly  affirmed.    All  concur. 
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EA.TBS  ▼.  BEBXl.    (N«.  WM.) 

(E^aasaa  Oitj  Court  of  Appeals.    MinonrL 
April  6,  1910.) 

1.  MA8TEB   AND   SKBTA.NT  4b»101,   102(8)— IH- 

jUBiEs  TO  Sebtaitt—Duties  of  Masteb. 
A  master  owes  bis  serrajit  the  duty  of  ex- 
erciains  reasonable  care  to  famish  him  a  rat- 
■onaUj  safe  place,  in  which  to  work. 

[Ed.  Note.— For  other  casM,  see  Master  and 
Servant,  Cent  IHg.  |  178;  I>ec.  Dig.  «=>101, 
102(8).] 

2.  Mabteb  and  Sxbtant  «=9226(1)— Injxibies 
TO  Skbvant— AfisuioTioN  or  BISK— Bisks 

ASSUICBD. 

While  a  servant  who  works  underneath  a 
traveling  crane,  newly  installed  and  not  yet 
completed,  assumes  tiie  risks  ordinarily  Inci- 
dent to  the  completion  thereof,  he  does  not  as- 
sume risks  created  by  the  negligence  of  his  mas- 
ter in  the  piosecation  of  such  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
R«>rvant,  Cent  Dig.  i|  659.  660;  Dec.  Dig.  «=» 
::20(1).] 
8.  Mastxb  and  Sebvant  «=3ll7— Injuries  to 

Sebvant— Danokboub  Appuances— Liabil- 

iTT  OP  Masteb. 

A  master,  who  is  having  installed  a  traveling 
crane  at  a  pomt  under  which  his  employes  work, 
is  liable  for  any  negligence  in  prosecution  of  the 
work  through  which  his  servants  are  injured. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  177,  208:  Dec  Dig.  «=3 
117.] 

4.  Mastxb  and  Sebvant  ®=9265(8)— Injijbies 
TO  Sebvant— Actions— PuEADiNo—BnEDEN 
OF  Pboof. 

Where  a  servant  alleged  specifically  that 
failure  to  brace  certain  posts  was  the  cause  of 
his  injury  when  a  traveUng  crane  fell  upon 
him,  the  question  of  res  ipsa  loquitur  is  not  in- 
volved, and  he  has  the  burden  of  proving  the 
specific  acts  of  negligence  slleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  898,  955 ;  Dec  Dig.  «s» 
265(8).] 

5.  Masteb  AND  Sebvant  ®=»2d4(10)— In jubies 
to  Sebvant— Actions— Plbadinq— Pboof— 
supficienot. 

The  burden  of  proving  specific  acts  of  neg- 
ligence alleged  is  not  satisfied  when  tlie  servant 
proves  state  of  facta  compatible  with  the  ex- 
istence of  another  cause  than  that  pleaded,  but 
the  &cts  proved  must  admit  of  only  the  con- 
elusion  diat  the  facts  alleged  are  true. 

IBA.  Note.— For  other  case;,  see  Master  and 
Servant.  Cent  Dig.  |  870;  Dec  Dig.  <8=» 
264aO)J 

6.  Masteb  and  Sebvant  «=>2TO(1)— Injubus 
TO  Sebvant— Liabilitt—Etidbncb. 

Evidence  Keid  insufficient  to  support  the  sl- 

legations  of  the  servant's   petition   of  specific 

acts  of  negligence,  so  that  he  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  H  954,  957 ;  Dec  Dig.  «=> 

7.  TntT.  «=»127— CoNDCor  of  Tbiaii— Refbb- 
bncb  to  Indeicnitt  Insubanob. 

In  a  servant's  action  for  injuries,  attorneys 
sbonld  refrain  from  mentioning  employers'  lia- 
bility insurance,  where  it  affirmatively  appears 
that  the  defendant  master  did  not  have  such  in- 
•nrance. 

HEd.  Note.— For  other  cases,  see  Trial,  Cent 
EHg.  i  276 ;   Dec.  Dig.  «=»m.] 

.^^^peal  from  Circuit  Court,  Buchanan  Coun- 
ty;  Cbas.  B.  Mayer,  Jndge. 
"Not  to  be  ofBdally  pnbUshed." 


ActloD  by  James  T.  Hayea  against  Charles 
&  Ben7,  doing  business  as  the  Berry  Iron 
ft  Steel  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  le- 
manded. 

John  B.  Dolman,  W.  B.  Strlngfellow,  and 
O.  E.  Shnltz,  all  of  St  Joseph,  for  appelant 
Mytton  &  ParUnscm,  of  St  Joseph,  for  re- 
spondent 

JOHNSON,  J.  Plaintifr,  a  carpenter  em- 
ployed In  an  Iron  foundry  defendant  was  op- 
erating In  St  Joseph,  was  Injured  by  the  fall- 
ing of  the  carriage  of  a  traveling  crane,  and 
sued  to  recover  damages  on  the  ground  that 
his  Injury  was  cansed  by  negligence  of  defend- 
ant The  crane  had  just  been  erected  In  one 
of  tbe  buildings  and  was  In  process  of  final 
completion  and  adjostment  when  the  Injury 
occurred.  It  consisted  of  a  track  running 
north  and  soath  laid  on  two  parallel  lines  of 
IKiets  which  were  about  15  feet  high  and  15 
feet  aj>art,  and  a  carriage  suspended  from  two 
steel  axles  connecting  the  flanged  wheels 
which  were  to  move  al<mg  the  track.  The 
axles  were  about  6  feet  apart  and  ran  parallel 
to  each  other.  There  were  wheels  designed 
to  run  crosswise  on  this  framework  to  permit 
tbe  block  and  tackle  which  carried  the  loads 
to  be  moved  laterally  as  well  as  longitudinal- 
ly. The  main  wheels  which,  as  stated,  were 
to  run  on  the  trade,  were  fastened  to  their 
axles  by  set  screws  and  the  rails  of  the  track, 
which  were  8-lnch  I-beams,  were  fastened  to 
the  tops  of  the  posts  by  lag  screws.  To  pre- 
vent the  track  spreading  and  allowing  the 
carriage  to  fall.  It  was  necessary  to  brace 
the  posts,  and  this  was  done  by  running  brac- 
es from  them  to  the  solid  tUnbeis  of  the 
bnlldlng;  bat  plalntift  alleges,  and  his  evi- 
dence tends  to  show,  that  these  lateral  brac- 
es were  not  Installed  until  after  his  injury. 
He  also  alleges  that  the  wheels  had  not  been 
securely  fastened  to  their  axles  by  set  screws 
at  that  time,  but  his  specific  charge  of  neg- 
ligence la  that  defendant  moved  the  carriage 
along  the  tra(^  without  having  braced  its 
sappoits,  and  that  the  tx&A  spread  and  caus- 
ed tbe  carriage  to  fall.  13iere  is  no  areiment 
of  negligence  In  ordering  plaintiff  to  work  in  a 
place  which  would  be  dangerous  If  the  car- 
riage were  moved,  nor  of  negUgence  In  fall- 
ing to  warn  plaintiff  of  tbe  Intended  move- 
ment Plaintiff  had  been  working  that  day 
putting  In  lag  screws  to  attach  the  rails  to 
the  posts,  and  after  completing  that  task  was 
ordered  by  tbe  foreman  to  repair  a  flask  for 
an  Iron  column  the  molders  Intended  to  make 
that  afternoon.  The  flask,  a  long,  narrow, 
wooden  box,  was  on  tbe  floor  under  tbe  travel- 
ing crane  near  Its  east  side. 

The  evidence  of  plaintiff  does  not  tend  to 
show  that  the  order  of  the  foreman  precluded 
him  from  moving  tbe  flask  fixHn  under  the 
crane  before  proceeding  with  his  work,  and 
he  states  that  he  knew  tbe   track   would 
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^read  If  they  tried  to  move  the  carriage 
along  It,  and  that  he  was  familiar  with  the 
conditions  of  the  structure  and  of  the  state  of 
the  work  of  construction  and  adjustment. 
The  carriage  bad  been  set  on  one  end  of  the 
track,  a  chain  and  pulley  had  been  attached 
to  it,  and  the  foreman  and  a  workman  were 
at  work  on  the  adjustments.  Plaintiff  tes- 
tified: 

"Q.  Did  you  know  where  the  crane  was  when 
you  went  to  work  there?  A.  Yes,  sir.  Q. 
Where  was  it?  A.  Right  up  over  me.  Q. 
When  you  went  to  work  there?  A.  When  I 
went  to  work  putting  this  plate  on.  Q.  How 
long  did  it  stay  there?  A.  Just  a  few  minutes; 
I  hadn't  hardly  had  time  to  do  anything.  Q. 
Was  anybody  doing  anything  with  the  crane? 
A.  There  was  a  couple  of  men  had  hold  of  it  and 
holding  on  the  rope.  Q.  While  you  were  work- 
wg  there?  A.  When  I  started  to  work.  Q. 
What  did  they  appear  to  be  doing?  A.  Why,  I 
didn't  pay  much  attention  to  them." 

It  appears  that  the  foreman  proceeded  to 
move  the  carriage  to  ascertain  If  It  would 
pass  under  certain  timbers  of  the  roof.  He, 
or  the  workman,  or  both,  pulled  on  the  chain 
or  rope,  and,  as  the  carriage  started  to  move, 
it  suddenly  fell  from  the  track  and  injured 
plaintiff,  who  was  underneath.  Plaintiff  states 
that  no  warning  was  given  him  of  the 
contemplated  movement,  but  that  he  heard 
the  foreman  shout:  "Look  out,  boys!  The 
damned  thing  is  falling,  ain't  got  no  set 
screws  in  it."  But  this  warning  came  too 
late  for  plaintiff  to  escape.  Plaintiff  is 
very  positive  that  the  absence  of  lateral 
braces  caused  the  track  to  spread  and  the 
carriage  to  falL  We  quote  from  his  cross- 
examination: 

"Q.  You  don't  know  whether  the  track  spread 
or  not?  A.  Sure  did.  Q.  Yon  know  that?  A. 
Positively  know  it.  Q.  How  do  you  know  it? 
A.  My  knowledge  would  prove  to  me  the  track 
spread.  Q.  Eow  did  you  arrive  at  that  conclu- 
sion— you  didn't  see  it  spread?  A.  I  know  that 
is  the  only  way.  Q.  How  do  you  know  it 
spread  ?  A.  Just  my  knowledge  teaches  me  that 
is  the  only  wajr  it  could  spread.  *  *  *  Q. 
You  didn't  see  it  spread?  A.  I  didn't  see  it 
spread.  Q.  And  you  really  don't  know?  A.  No. 
Q.  It  is  your  opinion?  A.  Yes,  it  is  my  opin- 
ion ;    that  is  all." 

A  witness  introduced  by  plaintiff  testified 
to  making  an  examination  of  the  carriage 
after  the  injury,  and  on  direct  examination 
stated  that  be  did  not  notice  any  set  screws 
in  the  wheels,  but  on  cross-examination  said 
the  wheels  were  still  on  the  axles,  and  that  be 
did  not  notice  whether  or  not  tbey  were 
fastened  by  set  screws.  The  evidenoe  of  de- 
fendant tends  to  show  that  the  posts  were 
braced,  and  therefore  that  the  track  did  not 
spread,  bnt  does  not  attempt  to  ezpUiln  the 
cause  of  the  falling  of  the  carriage.  The 
Jury  returned  a  verdict  for  plaintiff  for  J6,- 
000,  and  defendant  appealed. 

The  principal  argument  of  defendant  goes 
to  the  sufficiency  of  the  evidence  to  take  the 
case  to  the  Jury.  The  answer,  in  addition 
to  a  general  denial,  pleaded  assumed  risk, 
contributory  negligence,  and  negligence  of 
fellow  servants,  and  defendant  insists  that 


tbe  evidence  falls  to  sustain  tbe  pleaded 
charge  that  a  failure  to  brace  tbe  posts  was 
the  proximate  cause  of  tbe  injury,  and  does 
show  that  plaintiff  was  guilty  in  law  of  con- 
tributory negligence  In  selecting  an  nnsafe, 
instead  of  a  safe,  place,  in  wblcb  to  wwk 
while  repairing  tbe  flask. 

[1,2]  DefMidant  owed  plaintiff,  bis  serv- 
ant, tbe  duty  of  exercising  reasonable  care 
to  furnish  him  a  reasonaUy  safe  place  in 
which  to  work.  This  duty,  of  course,  ob- 
tained during,  and  with  respect  to,  tbe  con- 
struction of  the  crane,  and,  while  platntifl  as- 
sumed all  risks  of  Injury  naturally  resulting 
from  tbe  prosecution  of  that  work,  he  did 
not  assume  risks  created  by  the  negligence  of 
defendant 

[3]  If  the  foreman  of  defendant,  with 
knowledge  that  plaintiff  was  at  work  under 
the  crane,  at  a  place  where  the  fall  of  the 
carriage  would  injure  him,  negligently  pro- 
ceeded to  move  It,  and  thereby  Injured  plain- 
tiff, defendant  would  be  liable  to  respond  in 
damages,  unless  it  should  appear  that  plain- 
tiff was  guilty  of  contributory  negligence  in 
working  in  such  place.  The  work  of  adjust- 
ing tbe  carriage  to  tbe  track  for  practical 
and  safe  use  involved  a  number  of  tasks  in 
the  performance  of  which  tbe  foreman  owed 
the  duty  of  reasonable  care  to  workmen  sncdi 
as  plaintiff  who  were  required  or  permitted 
to  work  on  tbe  floor  under  tbe  structure. 
As,  for  example,  it  was  bis  duty  to  see  that 
the  track  supports  were  properly  braced  so 
they  would  not  yield  to  the  weight  of  tbe 
carriage,  and  thereby  cause  the  track  to 
spread  and  the  carriage  to  fail;  to  see  that 
the  wheels  were  securely  fastened  by  set 
screws  to  their  axles  so  tbey  would  not 
work  back  and  leave  the  rail ;  to  see  that  tbe 
tread  of  the  wheels  properly  coincided  with 
that  of  the  track;  and  to  see  tbat  all  the 
parts  of  the  mechanism  were  in  a  reasonably 
safe  condition  for  the  initial  trial  of  moving 
the  carriage  along  tbe  track.  Tbe  failure  to 
observe  reasonable  care  In  tbe  performance 
of  any  such  tasks  would  be  a  negligent 
breach  of  duty  towards  a  workman  properly 
at  work  under  the  structure. 

[4]  Plaintiff,  in  the  petition,  specified  that 
the  failure  to  brace  tbe  posts  was  the  cause 
of  bis  injury.  Tbe  case  before  us,  therefore, 
cannot  Involve  any  question  of  res  ipsa  loqui- 
tur, and  plaintiff  must  be  held  to  proof  of  the 
cause  he  specified  and  notified  defendant  to 
meet  As  is  said  In  McGrath  t.  Transit  Co.. 
197  Mo.  loc.  dt  105,  94  S.  W.  874: 

"If  it  were  a  case  to  which,  under  pnpa 
pleadings,  the  doctrine  would  apply,  yet  in  thu 
case  specific  acts  of  negligence  are  charged,  and 
not  general  negligence.  In  such  cases  where  the 
plaintiff  chooses  m  the  petition  to  allege  specific 
acts  of  negligence,  the  rule  of  law  places  the 
burden  of  proving  such  specific  negligence  upon 
the  plaintiff,  and  a  recovery,  if  had  at  alL  moat 
be  upon  the  specific  negligence  pleaded.  Hamil- 
ton V.  Railroad,  114  Mo.  App.  loc  cit  609  [89 
8.  W.  893] :  Ely  v.  Railroad,  77  Mo.  34  ;  I>sli» 
V.  Railroad,  88  Mo.  50;  Xamell  ▼.  Railroad. 
113  Mo.  670  [21  S.  W.  1.  18  U  B.  A.  S8»] : 
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Bnojan  y.  Skilroad,  127  Mo.  loc.  dt.  IB  [20 
S.  W.  842] :  Bite  v.  Railroad,  130  Mo.  loc.  dt 
138  [31  S.  W.  262,  32  S.  W.  33,  Kl  Am.  St 
Hep.  '6551 ;  McManamee  v.  Railroad,  135  Mo. 
loc  dt.  447  [37  S.  W.  1191;  BarUey  v.  Rail- 
road, 148  Mo.  loc.  dt.  136  [49  S.  W.  840]: 
Gayle  t.  Mo.  Car  &  Foundry  Co.,  177  Mo.  loc. 
dt  4B0  [76  S.  W.  987] :  Breeden  v.  Mining  Co., 
103  Mo.  App.  179  [76  8.  W.  731]." 

[5]  This  burden  cannot  be  satisfied  by  proof 
of  a  state  of  facts  as  compatible  with  the  ex- 
istence of  another  cause  as  with  that  plead- 
ed. Where  the  evidence  most  favorable  to 
the  plaintiff  goes  no  further  than  to  show 
that  the  Injnry  might  bare  been  the  result 
of  the  pleaded  cause,  but  might  also  have  re- 
sulted from  some  other  cause,  be  must  be 
held  to  have  failed  In  bis  proof. 

[S]  Applying  these  rules  to  the  facts  before 
us,  we  are  compelled  to  find  that  the  evi- 
dence of  plaintiff  leaves  the  triers  of  fact  in 
the  position  of  having  to  choose  one  from 
several  equally  probable  causes,  for  only  one 
of  which  defendant  would  be  liable  under 
the  spedflcaUons  in  the  petition.  True, 
plaintiff  attempted  In  bis  testimony  to  show 
that  the  absence  of  lateral  braces  caused 
the  carriage  to  fall,  but  he  was  forced  to  ad- 
mit that  this  deduction  was  drawn  from  th6 
facts  that  there  were  no  braces  and  that  the 
carriage  f^ll.  The  Issue  did  not  call  for  ex- 
pert opinion  evidence,  and  such  testimony 
possessed  no  probative  value  and  must  be 
disregarded.  With  it  eliminated,  plaintiff 
most  fall  back  to  the  position  that  since  the 
evidence  shows  there  were  no  braces,  and 
there  Is  no  proof  of  any  other  reasonable 
cause,  the  connection  between  the  pleaded 
cause  and  the  injury  is  sufficiently  shown. 
It  should  be  kept  in  mind  that  the  burden 
waa  not  on  defendant  to  show  what  caused 
the  Injury,  but  on  plaintiff  to  prove  the  ex- 
istence of  the  alleged  cause.  The  foreman 
testified  that  the  wheels  were  securdy  fas- 
tened to  the  axles  by  set  screws,  and  that 
testimony  should  be  regarded  as  aiding  plaln- 
tUTs  case ;  but  there  were  other  possible  and 
probable  causes  which  the  evidence  leaves 
wholly  untouched.  There  Is  no  proof  that 
the  track,  or  Its  supports,  was  out  of  line 
after  the  injury,  and  the  inference  that  the 
track  did  spread  has  no  other  supporting 
facts  than  the  absence  of  braces  and  the  fall 
of  the  carriage.  Considering  that  the  car- 
riage bad  not  been,  but  was  about  to  be,  ad- 
Justed  to  the  track,  and  that  one  of  a  half 
dozen  or  more  deficiencies  and  Inaccuracies 
In  the  tentative  adjustments  might  have 
caused  it  to  fall,  it  is  difficult  to  perceive 
how  the  inference  that  it  fell  because  of  the 
lack  ot  braces  could  be  reached  without  re- 
sort to  conjecture  and  speculation.  To  illus- 
trate: If  the  wheels  had  been  on  an  exact 
plane  and  with  tbdr  flanges  close  to  the  rails, 
tbe  inference  would  be  strong  that  thdr  bear- 
ing snrfaces  would  have  been  so  broad  that 
the  weight  of  the  empty  carriage  bearing 
downvraid  and  not  outward  could  not  have 


pnahed  the  zalls  laterally  and  spread  them; 
but,  if  the  adjustments  were  less  exact  and 
only  a  narrow  edge  of  the  wheels  rested  on 
the  rails,  the  result  could  have  been  that  tbe 
wheels  left  the  track,  either  with  or  wlthont 
spreading  it.  We  give  this  Illustration,  not 
as  a  coaduslon  we  have  drawn  from  the  evi- 
dence, but  to  emphasize  tbe  point  that  (be 
evidence  most  f&vorable  to  plaintiff  leaves 
the  cause  of  the  fall  of  the  carriage  in  the 
field  of  conjecture  and  speculation,  and  cer- 
tainly falls  short  of  pointing  to  the  pleaded 
cause  as  the  only  reasonable  inference  tbe 
hypostatized  facts  will  penult  We  think  tbe 
facts  and  drcumstances  in  proof  would  not 
warrant  us  In  holding  plaintiff  guilty  In  law 
of  contributory  negligence.  He  was  directed 
by  tbe  foreman  to  work  on  tbe  flask  whidi 
was  under  tbe  track.  Whether  or  not  b» 
should  have  moved  the  flask  to  another  place 
before  proceeding  to  work  is  a  question  tbe 
triers  of  fact  should  determine.  We  do  not 
feel  justified  in  declaring  that  be  volantarily 
chose  a  more  dangerous  place  of  work  in 
preference  to  one  less  dangerous.  Tbe  ques- 
tion of  his  negligence  is  an  Issne  of  fact  for 
the  Jury'to  determine. 

The  demurrer  should  have  been  sustained 
on  tbe  ground  that  the  evidence  falls  to  es- 
tablish the  specific  diarge  of  negligence  in  the 
petition. 

[7]  We  Infer  that,  tt  tbe  cause  is  retried, 
the  pleaded  issues  win  be  different,  and,  con- 
sequently, no  useful  puiiwse  would  be  served 
In  reviewing  the  ruUngs  on  the  Instructions 
called  In  question  by  defendant  Tbe  answer 
of  defendant  contains  an  admission  that  be 
was  tbe  employer  of  plaintiff,  and  the  evi- 
dence bearing  on  that  subject  beard  by  the 
court  shows  that  such  was  tbe  relationship. 
Tbe  parties  at  another  trial  should  refrain 
from  mentioning  the  subject  of  employers'  in- 
surance in  the  bearing  of  the  jury,  since  It 
appears  to  be  conceded  that  defendant  was 
carrying  no  such  insurance  at  the  time  of  tbe 
Injury. 

The  judgment  is  reversed,  and  tbe  cause 
remanded.    All  concur. 


RYLEY-WILSON  GROCER  CO.  t.  ST. 
LOUIS  &  S.  F.  R.  CO.    (No.  11891.) 

(Kansas  Oity  Court  of  Appeals.    Missouri. 

Feb.  21.  191&    Rehearing  Denied 

April  3,  1916.) 

^.  APPEAI,  AlfD  SklBOB  «=>231(5>— Pbxbenta- 
Tioif  OT  Obottndb  or  Review  ts  Covbt  Be- 
low— Objections— Nkoessity. 

In  an  action  for  damages  for  failure  to  de- 
liver a  car  of  sugar  which  plaintiff  had  resold, 
a  genera]  objection  to  testimony  by  the  general 
manager  of  plaintiff's  business  as  to  the  sales, 
apparently  on  the  grouid  that  the  sales  were 
not  made  personally  by  the  manager,  will  not 
support  an  assignment  on  appeal  that  the  evi- 
dence was  hearsay,  that  objecaon  not  being  pre- 
sented in  any  manner,  as  the  motion  for  new- 
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trial  merely  declared  that  snch  evidence  was; 
incompetent,  irrelevant,  and  immaterial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»231(5);  Pleading,  Cent 
Dig.  I  1439;   Trial,  Cent  Dig.  |  199.] 

2.  Cabbubs  4=>135  —  Cabbiaoe  oi*  Goods  — 

NONDBLIVEBT— DaKAOES. 

In  an  action  against  a  carrier  for  failure  to 
deliver  a  shipment  of  augar,  evidence  held  to 
show  that  the  carrier  knew  that  the  sugar  had 
either  been  resold  or  was  for  immediate  sale  and 
that  prompt  delivery  was  most  important  and  so 
conseqnential  damages,  as  loss  of  profits  on  re- 
sale, may  be  recovered. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §i  557-659,  599-602,  603^-604^; 
Dec.  Dig.  «=>135.] 

3.  Afpxai.  and  Ebbob  <^=>671(7)— Abstbactb. 

l^ough  on  appeal  defendant  carrier  relied 
on  an  alleged  provision  in  the  bill  of  lading,  no 
effect  can  be  given  the  provision  where  it  did  not 
appear  in  the  abstract 

[Ed.  Note. — ^For  other  cases,  see  Appeal  aqd 
Error,  Cent  Dig.  {  2872;   Dec.  Dig.  <8=»e71(7).] 

Appeal  from  Olrcnlt  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  Ryley- Wilson  Grocer  Com- 
pany against  tlie  St  Louis  &  San  Francisco 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.   Affirmed. 

Coivberd,  Ingrabam  &  Durham,  of  Kan- 
sas City,  and  W.  F.  Evans,  of  St  Louis,  for 
appellant  Lathrop,  Morrow,  Fox  &  Mooie,  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  Plaintifr  is  a  wholesale 
grocer  company  at  Kansas  City,  Mo.,  witb  a 
branch  at  Ft  Scott,  Kan.  On  August  19, 
1912,  plaintiff  purchased  through  the  "Rus- 
sell Brokerage  Company"  a  carload  of  gran- 
ulated beet  sugar  from  a  sugar  refinery  in 
Colorado  at  $5.18  per  100  jMunds,  Including 
freight  to  Ft  Scott  The  sugar  was  shipped 
under  Wll  of  lading  by  the  refining  company 
to  the  Russell  Brokerage  Company  at  Ft 
Scott  The  car  duly  arrived  at  Ft  Scott  on 
August  26th  and  defendant's  agent  notified 
the  Russell  Brokerage  Company  that  the  car 
had  arrived  and  had  been  delivered  to  plain- 
tiff's warehouse.  After  plaintiff  purchased 
the  sugar  and  before  Its  arrival  It  sold  a  part 
of  It  to  retail  grocers  to  be  delivered  on  ar- 
rival, and  after  being  notified  of  its  arri- 
val and  delivery  it  sold  the  remainder  all  at 
a  profit  of  34  cents  per  100  pounds. 

Bnt  defendant  bad  not  delivered  the  sug- 
ar to  plaintiff.  It  was  ascertained  that  It 
bad  made  the  delivery  to  one  of  plaintiff's 
competitors,  and  plalutlfl  was  deprived  of  the 
benefit  and  profit  of  the  sales  made  as  stated. 
Plaintiff  thereupon  brought  this  action  for 
damages  in  the  loss  of  the  profit,  amounting 
to  $112.20  and  recovered  judgmoit  in  the 
trial  court 

Defendant  insisted  that  the  sugar  was 
shipped  under  a  bill  of  lading  containing  a 
provision  that  the  amount  of  any  loss  for 
which  It  dioold  be  liable  sbonld  be  comput- 


ed on  the  baslfl  of  the  value  of  the  proper- 
ty at  the  place  and  time  of  shipment  With 
this  as  a  basis,  defendant  says  that  as  plain- 
tiff never  paid  for  the  sugar  he  bad  not  sus- 
tained any  pecuniary  loss.  It  then  <dalm9 
that  It  never  had  any  notice  of  plalntUTs 
contracts  of  sales  of  sugar  and  that  the  dam- 
ages claimed  are  too  remote  and  specolatlTe. 
The  evidence  of  sales  came  through  the  t»- 
tlmony  of  one  of  the  members  of  the  plain- 
tiff's firm.  He  bad  not  made  the  sales  per- 
sonally, but  through  a  salesman  for  the  com- 
pany who  sent  in  sales  tickets.  It  further 
appeared  that  plaintiff,  thinking  there  was 
some  delay  In  the  car  getting  to  Ft  Scott  no- 
tified defendant's  proper  agent  and  "we  had 
him  tracing  the  car  for  some  days.  I  was  In 
a  hurry  for  it  The  men  were  all  demand- 
ing the  sugar.  Fruit  was  to  be  put  up,  and 
he  was  tracing,  it  by  wire,"  and  finally  this 
agent  was  notified  by  the  agent  at  Ft.  Scott 
that  the  car  was  there.  It  was  further 
shown  that  defendant  was  notified  by  letter 
four  days  before  the  arrival  of  tbe  car  at 
Ft  Scott  to  deliver  to  plaintiff;  tbese  words 
being  used  In  the  notice,  "It  is  very  impor- 
tant that  you  notify  us  day  of  arrivaL" 

[1]  It  is  insisted  by  defendant  that  as 
plaintiff's  witness  (who,  as  stated,  was  one  of 
the  proprietors  and  the  general  manager  of 
plaintiff  company,  and  who  conducted  the 
business  which  Is  the  subject  of  this  con- 
troversy) did  not  make  the  sales  personally, 
his  testimony  of  the  sales  was  hearsay.  De- 
fendant is  bound  by  the  objection  as  made  at 
the  trial  court  The  question  arose  when 
the  witness  was  testifying  to  the  sales  made 
before  the  arrival  and  again  to  the  sal« 
made  after  the  arrival.  Tbe  objections  to 
the  evidence  of  tbe  former,  as  stated  to  the 
court,  did  not  include  hearsay,  the  objection 
now  claimed.  The  matter  again  arose  when 
the  vritness  was  testifying  as  to  the  sales 
after  the  arrival,  when  defendant's  oounsd 
lnte~rupted  vrith  the  inquiry,  "Did  you  make 
the  sales  personally?"  and  the  witness  an- 
swered, "Through  my  salesmen."  Then  plain- 
tiff's counsel  asked,  "You  have  no  personal 
knowledge  of  it?"  The  answer  being,  "I  re- 
ceive the  sales  tickets  which  he  sends  in 
daily  for  the  sales.  •  •  •  We  never  have 
any  other  personal  knowledge  of  any  sales 
our  agent  makes."  I>efendant's  counsel  then 
stated,  "I  object  to  this  witness  testifying  to 
these  sales";  the  court  saying,  "Objection 
overruled,  if  the  tickets  are  produced."  Here 
again  no  reason  is  given  for  the  objection  ex- 
cept we  may  suppose  It  was  because  the  wit- 
ness had  not  made  the  sale  personally.  No 
suggestion  was  afterwards  made  to  strike 
out  the  evidence  and  the  matter  seems  to 
have  been  droj^ed.  These  were  about  7  per 
cent  of  tbe  total  sales.  The  case  was  tried 
by  the  court  without  a  jury,  and  as  It  found 
the  full  amount  of  plaintiff's  dalm  tt  must 
have  considered  the  evidence.  l%e  motion 
for  new  trial  makes  no  referraice  to  it  for- 
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tber  fhan  a  genoml  statement  tbat  the  court 
erred  In  admltttag  "Incompetent,  IrceleTaBt, 
and  Immaterial  testimony  offered  by  plains 
tiff."  In  all  these  drcamstances  we  do  not 
think  defendant  In  a  position  to  complain  of 
the  evidence.  It  cannot  be  expected  the 
court  would  remember  remarks  made  in  the 
coarse  of  the  trial,  and  defendant  should 
have  moved  to  strike  out  the  evidence^  or  In 
some  way  brought  the  matter  to  the  court's 
attention. 

[2]  Defendant's  next  point  Is  that  the  dam- 
ages are  consequential,  and  hence  defendant 
should  have  had  notice  of  the  special  matter 
that  plaintiff  bad  made  the  sales.  To  sus- 
tain this  we  are  dted  to  Hadley  v.  Baxoi- 
dale,  9  Exch.  341,  Rogan  v.  Railroad,  51  Mo. 
App.  665,  and  Dunne  v.  Railroad,  166  Ma 
App.  372,  148  S.  W.  997.  In  our  opinion  the 
evidence  shows  defendant  did  have  notice  be- 
fore it  made  the  default,  and  it  accepted  and 
acted  on  such  notice.  We  tliink  it  to  be  rea- 
sonably inferred  from  the  testimony  quoted 
above  from  plaintUTs  manager,  that  defend- 
ant's agent  knew  the  sugar  either  had  been 
sold  or  was  for  Immediate  sale.  So,  too,  the 
notice  to  the  agent  that  it  was  very  impor- 
tant that  plaintiff  be  notified  the  day  of  the 
arrival  of  the  sugar,  must  be  taken  to  have 
been  understood  that  the  sugar  was  already, 
or  was  to  be  Immediately,  disposed  of. 

[3]  As  has  beai  already  stated,  it  is  daim- 
ed  the  damages  were  assessed  contrary  to  the 
rule  for  ascertaining  damages  as  {Mrovlded 
In  the  bill  of  lading.  There  is  quoted  in  ap- 
pellant's brief  what  is  stated  to  be  a  provi- 
sion in  the  bill  of  lading,  but  no  such  provi- 
sion is  found  in  the  copy  set  forth  in  the 
abstract  The  point,  therefore,  has  no  foun- 
dation upon  which  to  rest 

No  ground  exists  for  disturbing  the  Judg- 
ment, and  it  is  accordingly  affirmed.  All 
»ncur. 


WIjAXZ  t.  CHICAGO.  B.  &  Q.  R.  CO. 

(No.  14296.) 

St.  Louis  Court  of  Appeals.    Miaaonri.    April 
4.  1916.    Rehearing  Denied  April  18,  1916.) 

L.  PiAAnnra  «s^l6C2>— Dkvuiikss. 

On  demnrrer  to  a  pleading,  as  an  amended 
inswer,  its  allegations  alone  can  be  considered. 

[Kd.    Note.— For   other   cases,   see   Pleading, 
7ent    Dig.  §  537,  638;    Dec.  Dig.  '&=9216(2).j 

i.   MAfiTEB  AND  Sebvart  4s»100(1)— I  n jubixs 

TO     SEBVANT— InDKMKITY— CONTBACT. 

'Where  a  railroad  maintained  a  relief  depart- 
sent,  whereby  an  employ^,  being  a  member, 
hould  receive  ben^ts  in  case  of  sickness,  there 
leins  also  a  death  benefit  payable,  the  employe's 
ontrHct  of  membership  in  such  relief  department 
Toviding  that  suit  against  the  railroad  should 
raive  t>enefit8  under  the  contract  such  con- 
ract  'was  void  in  so  far  as  it  sought  to  provide 
a,  advance  for  the  release  of  the  road  from  the 
3ga.l  consequences  of  its  future  wrongs. 
fKd.  Note.— For  other  cases,  see  Master  and 
ervant.  Cent  Dig.  {  166;  Dec.  Dig.  <g=>100(lj.] 


Appeal  from  St  Ijonla  Circuit  Court;  Leo 
8.  Rasaleur,  Judge. 

Action  by  Isabel  Flalz  against  the  Chicago, 
Burlington  &  Qulncy  Railroad  C(»npany. 
From  a  Judgment  for  defendant  plaintiff  a.9- 
peals.    Reversed,  and  cause  remanded. 

Selden  P.  Spencer  and  F.  C.  Doonell,  both 
of  St.  Louis,  for  appellant.  Douglas  W. 
Robert,  of  St  Louis,  for  respondent 

Statement 
RBTNOLDS,  P.  J.  The  petition  in  this  a(v 
tion  avers  that  the  defendant  company  main- 
tains a  department  of  service  for  the  estab- 
lishment and  management  of  a  fund  known  as 
the  Relief  Fund,  for  the  payment  of  a  definite 
amount  to  the  relatives  or  beneficiaries  of  its 
employes,  who  are  kiUed.  and  who  have,  in  ac- 
cordance with  the  provisions  of  the  depart- 
ment, contributed  to  the  Relief  Fund  and  be- 
come a  member  thereof ;  tbat  this  department 
has  been  maintained  by  the  defendant  since 
and  prior  to  March  16th,  1889,  and  continuous- 
ly down  to  tlie  date  of  the  institution  of  this 
action  (November  18th,  1910),  and  that  tlie  de- 
fendant company  guaranteed  the  fulfillment  of 
the  obligations  of  the  Relief  Department  evi- 
denced by  a  m^norandum  of  agreement  enter- 
ed into  between  the  defendant  company  and 
other  affiliated  companies,  by  which  they  Joint- 
ly maintained  the  Relief  Department  and  by 
which  each  became  responsible  for  and  guar- 
anteed the  iMymoit  of  such  amounts  as  might 
become  due  from  that  department  to  the 
beneficiary  of  the  employes  of  the  respective 
roads  in  case  of  the  death  of  the  employ^ 
who  had  become  members  of  and  contributed 
to  the  Relief  Fund  in  accordance  with  its 
provisions  and  regulations.  It  is  further 
averred  that  one  Marvin  M.  Matthews,  on 
November  3rd,  1899,  was  an  employ^  of  uie 
Hannibal  &  St  Joseph  Railroad  Company, 
tiiat  company  afiUlated  with  the  defendant 
company,  and  that  Matthews,  in  accordance 
with  the  regulations  of  the  Relief  Depart- 
ment and  because  of  his  employment  with  the 
Hnnnihal  &  St  Joseph  Railroad  Company,  on 
November  3rd,  1899,  became  a  member  of  this 
Relief  Department  called  "Burlington  Volun- 
tary Relief  Departments ;  tliat  afterwards  but 
prior  to  February  26th,  1906,  Matthews  ceased 
to  be  an  enq^oyd  of  the  Hannibal  &  St  Jos- 
eph Railroad  Company  and  was  transferred 
to  and  entered  upon  the  service  of,  and  thus 
became  an  employ^  of,  the  defendant  com- 
pany and  so  continued  a  member  of  the  Re- 
lief Department  and  from  the  date  of  the 
change  in  employment  until  his  death,  was  as 
well  an  employ^  of  the  defendant  com- 
pany ;  that  under  and  pursuant  to  the  agree- 
ment between  the  parties  the  defmdant  com- 
pany agreed  to  pay  to  the  benefldai^  of 
Matthews  the  sum  of  $1(X)0  in  case  of  his 
death,  the  payment  to  be  made  under  and 
pursuant  to  the  regulations  of  the  Relief 
Department  to  the  fund  of  which  Matthews 
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regulBiiy  contributed ;  that  he  was  In  good 
standing  in  this  depaiimoit  up  to  and  Includ- 
ing February  26th,  1906,  on  which  date  he 
was  klUed,  having  falthifnlly  performed  all 
the  conditions  and  made  all  the  payments  up 
to  the  date  of  his  death,  that  recnilting  from 
his  haTing  been  ran  into  by  an  oigine  oper- 
ated by  defendant  company,  the  engine  then 
under  the  temporary  control  of  one  Stone, 
a  hostler's  heli>er  in  the  employ  of  defend- 
ant company;  that  plaintiff,  who  had  been 
the  wife  and  was  the  widow  of  Matthews 
(bat  who  It  appeared  had  since  intermarried 
with  one  nalz),  brought  her  suit  in  the  cir- 
cuit court  of  Audrain  county,  this  state, 
against  the  defendant  company  and  Stone 
and  obtained  a  Judgment  against  both  in  the 
sum  of  $9000,  which  Judgment  was  reversed 
by  the  Supreme  Court  of  this  state  as  to  the 
dtfmdant  company  but  affirmed  as  to  Stone, 
the  latter,  it  being  averred,  then  and  now  In- 
solvent and  the  judgment  against  him  worth- 
less. The  petition  further  sets  out  that  by 
a  r^nilatlon  (No.  63)  of  the  Belief  Depart- 
ment In  force  daring  the  time  of  the  mem- 
bership of  Matthews  and  stiU  In  force.  It  Is, 
among  other  things,  provided: 

"If  any  suit  shall  be  brought  a^ atast  the  com- 
pany or  any  other  company  associBted  therewith 
as  foresaid,  for  damages  arising  from  or  grow- 
ing out  of  injury  or  death  occurring  to  a  member, 
the  benefits  otherwise  payable  and  all  obligations 
of  the  ReU«(  Department  and  of  the  company 
created  by  the  membership  of  such  member  in  the 
Relief  Fund  shall  thereupon  be  forfeited  without 
any  declaration  or  other  act  by  the  Belief  De- 
partment or  the  company  ;  but  the  superintend- 
ent may,  in  his  discretion,  waive  such  forfeiture 
upon  condition  that  all  pmding  anits  shall  first 
be  dismissed." 

Setting  oat  this  regulation.  It  is  averred 
that  it  is  illegal,  void  and  of  no  effect,  and 
that  under  the  membership  of  Matthews  In 
the  Relief  Department  his  beneficiary  was 
entitled  to  the  sum  of  $1,000  in  case  of  his 
death.  Averring  that  plaintiff  was  and  is  the 
beneficiary  under  the  membership  and  as  such 
entitled  to  the  som  of  $1,000,  which  the  de- 
fendant company  agreed  to  pay,  and  that  de- 
mand for  the  paymmt  of  the  amount  due 
plaintiff  was  made  and  refused,  the  demand, 
it  being  averred,  having  been  made  soon 
after  the  death  of  Matthews  in  1006,  and 
again  spedflcally  on  March  9th,  1910;  that 
the  payment  was  refused  by  both  the  Belief 
Department  and  the  defendant  company,  and 
that  no  payment  had  been  made  to  plaintiff 
by  either  the  Belief  Department  or  by  the  de- 
fendant company,  judgment  is  demanded 
against  the  defendant  railroad  company  for 
$1,000,  together  with  interest  at  the  rate  of 
6  {ler  cent  per  annum  from  and  after  March 
6th,  1910,  and  for  her  costs. 

Defendant  filed  an  amended  answer  to  this, 
which  was  demurred  to  and  the  demurrer 
overroled.  l%erenpon  the  defendant  filed  its 
second  amended  answer  to  the  petition.  In 
this  answer,  admitting  that  It  was  a  cor- 
poration engaged  in  operating  a  railroad 
through  Audrain  ooanty,  Missouri,  and  that 


plaintiff  was  the  wife  of  Marvin  Matthews, 
and  that  he  died  from  injuries  received  by 
him,  the  answer  denies  all  the  allegations  in 
the  petition  except  as  thereinafter  admitted. 
It  is  then  pleaded,  In  substance  and  confining 
ourselves  to  the  most  material  allegations, 
that  plaintiff  ought  not  to  recover  because 
at  the  time  of  the  death  of  her  hosband,  the 
defendant  had  been  engaged  in  the  operation 
of  several  thousand  miles  of  railroad  for 
which  purpose  it  was  compelled  to  and  did 
employ  several  thousand  men ;  that  the  wotlc 
of  operating  a  railroad  is  hazardous  to  life 
and  limbs  of  employes,  and  that  because 
of  the  high  rate  of  premiums  charged  rail- 
road employes  by  Insurance  compctnles.  It  is 
practically  beyond  the  means  of  the  em- 
ployes to  obtain  insurance  In  tmdi  compa- 
nies ;  that  for  the  purpose  of  fumishtag  aid 
and  relief  to  its  employes  and  their  families, 
in  the  event  of  sickness,  injury  or  death,  de- 
fendant had  established  the  Relief  Depart- 
ment referred  to  In  the  petition,  of  wbldt 
Matthews  was  a  member  while  an  employ^ 
of  the  Hannibal  &  St  Joseph  Railroad  Com- 
pany, as  well  as  afterwards  whUe  an  employ^ 
of  defendant,  being  a  member  of  the  second 
class ;  that  he  accepted  all  the  conditions  of 
membership  in  the  Relief  Department  and  by 
virtue  of  snch  membership  became  and  was 
entitled  to  receive  the  sum  of  two  dollars  a 
day  for  such  time  as  he  might  be  disabled  on 
account  of  sickness,  and  In  case  of  his  death, 
his  widow  would  become  entitled  to  receive 
the  sum  of  $1,000,  If,  after  his  death,  she 
elected  to  accept  the  same  and  thereby  re- 
lease the  defendant  from  any  llaUllty  on  ac- 
count of  the  death  of  her  basband,  or  that 
plaintiff,  as  such  widow,  was  entitled  to 
elect  to  refuse  the  above-mentioned  death 
benefit  and  to  take  In  lieu  thereof  a  cause 
of  action  at  law  against  the  defendant  for 
damages  arising  from  the  death  of  her  bus- 
band,  but  that  under  the  regulations  of  the 
Relief  Department  she  could  not  take  both,  it 
being  provided  that  if  she  refused  to  accept 
the  death  benefit  and  brought  suit  asalnst 
the  defendant  on  her  cause  of  action  for  the 
death  of  her  husband  by  virtue  of  the  salt, 
she  waived  any  right  she  might  otherwise 
have  to  thereafter  accept,  receive  or  recover 
on  the  death  benefit  from  the  Belief  I>Q>art- 
ment  Averring  that  defendant  operated  this 
Relief  Department  in  accordance  with  tbe 
terms  of  the  contract  and  that  the  fun':!  was 
created  by  the  voluntary  contributions  of 
members  and  by  Interest  to  be  paid  into  It 
by  defendant  on  balances  in  the  fund  in  Us 
hands,  it  is  averred  that  defendant  guaran- 
teed the  sufficiency  of  the  fund  to  pay  all 
disability  and  death  benefits  which  might 
accrue  in  favor  of  the  members  and  their 
families  and  became  liable  to  pay  these  bene- 
fits out  of  Its  own  treasury  to  make  np  de- 
ficiencies In  the  Relief  Fund,  If  any  should 
occur;  It  Is  farther  averred  that  defendant 
became  responsible  for  all  monies  belonging 
to  this  Belief  Depariment,  aa  also  to  pay 
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Interest  theTeon  Into  tbe  fnnd,  and  to  main- 
tain and  operate  that  dei>artment  at  Ita  own 
expense,  all  of  which  dntles  It  performed,  as  It 
is  averred.  Averring  that  tbe  husband  of  plain- 
tiff came  to  hla  death  while  in  the  employ 
of  defendant,  on  February  26th,  1906,  as  stat- 
ed. It  Is  averred  that  by  virtue  of  the  con- 
tract between  the  husband  of  plaintiff  and 
its  Belief  Department  plaintiff  became  en- 
titled to  elect  which  of  two  things  she  would 
do,  that  Is  to  say,  to  refuse  to  receive  the 
death  benefit  of  $1,000  from  the  Belief  Fund 
and  to  prosecute  an  action  at  law  against 
defendant  for  damages  on  account  of  the  al- 
leged wrongful  death  of  her  husband,  or  she 
became  entitled  to  elect  to  receive  and  accept 
tbe  death  benefit  and  thereby  release  tbe  de- 
fendant from  any  cause  of  action  she  might 
have  against  it  for  damages  on  account  of 
the  death  of  her  husband;  that  long  after 
plalntur  became  entitled  to  dect,  to-wlt, 
about  May  17th,  1906,  and  within  six  months 
after  the  death  of  her  husband,  plaintiff 
made  her  election  and  refused  to  accept  the 
death  t)enefit  of  $1,000  and  elected  to  prose- 
cute her  cause  of  action  against  defendant 
for  damages  on  account  of  the  death  of  her 
hasband;  that  the  election  was  made  after 
defendant  had  tendered  the  plaintiff  the 
death  benefit  and  her  refusal  to  accept  the 
same.  Tbe  plaintiff  further  evidenced  her 
election,  it  Is  averred,  by  filing  the  action 
referred  to  by  her  on  May  17th,  1806;  that 
the  action  resulted  in  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $9,000 ;  that  when  this 
Judgment  was  rendered  against  defendant, 
it  appealed  to  tbe  Supreme  Court  of  this 
state,  which  body  reversed  and  set  aside  the 
Judgment  on  March  1st,  1910,  the  opinion  In 
which  cause  being  reported  under  the  title 
of  Isabella  Matthews  v.  Chicago,  Burlington 
&  Quincy  B.  R.  Company  and  Stone,  227  Mo. 
241,  126  S.  W.  1005 ;  that  in  the  defense  of 
that  action  defendant  had  paid  out  of  its 
own  treasury  the  sum  of  $1,000  by  way  of  at- 
torney's fees,  printing  and  other  exi>en8e8. 
It  is  further  averred  that  during  the  time 
plalntifTs  husband  was  a  member  of  the 
Belief  Department,  defendant,  in  pursuance 
of  its  contract  with  bim,  had  paid  out  in 
operating  It  $75,000  per  annum  out  of  its 
own  treasury  and  not  out  of  tbe  Relief  Fund, 
and  in  addition  thereto  furnished  at  Its  own 
expense  aU  the  ofQce  room  for  the  general 
offices  of  the  Belief  Department  and  Its  nu- 
merous branches,  tbe  expense  amounting  to 
many  thousands  of  dollars  per  annum,  and 
tbat  prior  to  plaintiff's  membership  it  had 
iwld  benefits  to  the  amount  of  over  $42,000 
because  of  fiie  insufficiency  of  the  Belief 
Fnnd  proper.  It  is  also  averred  that  this 
money  so  paid  by  defendant  out  of  its  own 
treasury  and  Its  guarantee  of  the  contract 
with  plaintiff,  constituted  valuable  considera- 
tions flowing  directly  from  defendant  to 
plaintiffs  husband  and  to  plaintiff  herein  in 
support  of  the  contract  between  defendant  and 
plaintiff's  husband  In  relation  to  his  said 


membership  in  its  Relief  Department,  which 
contract  was  constituted  and  evidenced  by 
plalntUTs  accepted  application  for  member- 
sblp  and  tbe  regulations  of  tbe  Belief  Depart- 
ment. Wherefore,  the  answer  condndes,  that 
by  virtue  of  plaintiff's  refusal  to  aoo^t  said 
death  benefit  when  so  tendered  to  her,  and 
by  reason  of  her  act  in  filing  and  prosecuting 
a  suit  at  law  against  defendant  on  a  cause  of 
action  for  tbe  alleged  wrongful  death  of  her 
husband,  plaintiff  bad  elected  to  waive  and 
thereby  forever  did  waive  and  forfeit  any 
right  to  recover  from  the  Belief  Fund  and 
Belief  Department  of  this  defendant  the  sum 
of  $1,000,  or  any  other  sum  as  a  death  ben- 
efit on  account  of  the  death  of  her  husband, 
and  defendant  {deads  such  waiver  and  for- 
feiture In  bar  of  any  recovery  hereliL 

To  this  second  amended  answer  plaintiff 
demurred  on  the  ground  that  tbe  matters  and 
things  set  out  therein  did  not  constitute  a 
valid  defense  to  her  cause  of  action.  The  de- 
murrer was  overruled  and  plaintiff  refus- 
ing to  plead  further.  Judgment  went  tn  favmr 
of  defendant,  from  which  plaintiff  has  duly 
perfected  her  appeaL 

Oplnloa. 

[11  We  have  set  out  tbe  answer  wltti  per- 
haps unnecessary  fullness,  and  we  do  so  to 
give  the  defendant  the  full  benefit  ot  exhibit- 
ing Its  claimed  equities.  The  appellant  has 
included  In  her  abstract  the  first  amend- 
ed answer  of  the  defendant,  in  which  defend- 
ant admitted  tbat  it  was  a  corporation 
operating  Its  railroad  through  Audrain  Coun- 
ty, Missouri,  and  tbat  It  then  owned  and  was 
operating  Its  railroad  through  portions  of 
the  state  of  Illinois  and  other  states  of  the 
United  States,  that  of  course  meaning  tbat  It 
was  engaged  in  interstate  commerce  and  so 
amenable  to  the  Acts  of  Congress.  This 
Is  not  in  tbe  second  ammded  answer,  which 
is  the  only  one  we  can  consider  on  this  de- 
murrer. As  we  are  remanding  the  case,  we 
think  it  not  Improper  to  call  attention  to 
this  so  that  It  can  be  made  clear  by  amended 
pleadings  or  stipulation,  If  It  Is  desired  to 
appeal  to  the  federal  employer's  liability  law. 
As  to  whether  this  case  comes  imder  that 
law  we  now  express  no  opinion. 

The  principal  .question  Involved  in  this  case 
is  practically  Identical  with  that  which  was 
before  the  Kansas  City  Court  of  Appeals  in 
fiartman  v.  Chicago,  B.  ft  Q.  R.  B.  Ca,  not 
yet  officially  reported,  but  see  182  S.  W.  148. 
In  that  case  It  was  argued  that  this  defend- 
ant and  its  employer  were  at  the  time  of  tbe 
accident  engaged  and  employed  in  interstate 
commerce.  As  we  have  said,  that  question 
Is  not  now  before  us. 

[2]  That  court  further  there  held  that  un- 
der the  general  law.  Irrespective  of  Congres- 
sional legislation,  and  following  the  thought 
thrown  out  by  Judge  Caldwell,  In  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Miller,  76  Fed.  439,  loc. 
dt  443,  22  G.  O.  A.  264.  267,  that  like  con- 
tracts "must  ultimately  be  so  declared  by  all 
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courts,"  that  tbe  oootnict  under  ccHisidera- 
tion,  "to  the  extent  that  the  relief  contract 
seeks  to  provide  In  advance  for  the  release 
of  the  deffflidant  from  the  legal  ccmsequences 
of  Its  fatnre  wrongs,  it  will  be  held  uncon- 
sci<«able,  and  therefore  non-enforceable,  re- 
gardless of  whether  or  not  it  has  the  sni^rart 
of  a  consideration  moving  from  tbe  defend- 
ant to  the  plahitlfl." 

So  also  the  Supreme  Ckrart  of  Nebraska 
held  in  Its  opinion  oa  a  motion  for  rehearing 
in  Chicago,  B.  &  Q.  R.  R.  Go.  v.  Healy,  76 
Neb.  780,  111  N.  W.  508,  reversing  the  origi- 
nal opinion  to  the  contrary,  which  is  in  the 
same  volume,  commencing  at  page  788,  107 
N.  W.  1005.  See  also  note  to  the  opinion  on 
rehearing  in  the  Healy  Case  In  10  Li,  B.  A. 
(N.  S.)  198,  ISA  Am.  St  Rep.  830. 

Without  further  discussion  of  the  case  or 
of  the  points  so  ably  briefed  and  argued  by 
the  respectlTe  counsel,  we  refer  to  the  de- 
cision of  the  Kansas  City  Court  of  Appeals, 
in  Hartman  ▼.  Chicago,  B.  &  Q.  R.  R.  Co., 
supra,  for  our  view  of  the  law  here  ap- 
plicable. 

It  follows  that  the  action  of  the  learned  cir- 
cuit court  in  overruling  appellant's  demurrer 
to  tlie  second  amended  answer  and  in  dis- 
missing plalntlfrs  action  is  reversed  and  the 
cause  remanded  for  such  further  proceedings 
as  may  be  taken  in  line  with  what  we  have 
here  determined. 

NORTONI  and  ALLEN,  JJ.,  concur. 


DAVIS  T.  McCOLL,     (No.  11873.) 

(Kansas    City    Court   of   Appeals.      Miasoori. 

Feb.  21,  1016.    Rehearing  Denied, 

AprU  3,  1016.) 

1.  Statutes  «=9280—Bvidkrc»— Statutes  of 
FoBEioN  States. 

On  the  issue  whether  a  foreign  state  has 
adopted  the  Uniform  Negotiable  Instrnments 
Law,  it  is  not  error  to  admit  the  entiie  Ne- 
gotiable Instruments  Law  of  such  state,  in  spite 
of  the  rale  that  only  the  applicable  statutes  of 
a  foreign  state  should  be  athuitted. 

[BH.    Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  {{  388,  390;  Dec.  Dig.  «=»288.] 

2.  Bills  aitd  Notes  «=>267—lND0B8BBa— Li- 
ability. 

The  contract  of  an  indorser  of  a  negotiable 
instrument  is  separate  and  distinct  from  the 
contract  express^  by  the  note  itself. 

[Ed.    Note.— For  other  cases,   see   Bills   and 
Notes,  Cent.  Dig.  U  620,  629;    Dec.  Dig.  9=> 
267.] 
S.  Statutes  <S=s>281-rPLBADiRa— Statutes  or 

Foreign  States. 

Where  the  action  or  defense  immediately 
rests  upon  a  foreign  statute,  such  statute  must 
be  pleaded  as  well  as  proved. 

[Bd.    Note.— For    other   cases,   see   Statutes, 
Cent  Dig.  {{  380,  381;  Dec.  Dig.  «=»281.] 

4.  Justices  of  the  Peace  9=>01(3) — ^AonoRS 
— Pleading — Necessitt. 

Under  Hev.  St.  1909,  !  7413,  providing  that 
when  a  suit  is  founded  on  an  instrument  in 
writing  executed  by  defendant  and  the  debt  may 
be  ascertained  by  such  instrument  it  shall  be 


filed  with  the  justice,  and  no  other  statonent  or 

E leading  shall  be  required ;  all  that  is  necossary 
1  filing  suit  on  the  indorsement  of  a  note  is  to 
file  the  note,  and  statutes  of  a  foreign  state  es- 
tablishing tiie  right  to  recovery  need  not  ba 
pleaded. 

[Dd.  Note. — ^For  other  cases,  see  Jnstiees  of 
the  Peace,  Cent  Dig.  Si  310,  316;  Dec.  Dig. 
©=.91(3).] 

5.  Justices  of  the  Peace  9=>91(3) — ^AcnoNfl 

— PUtADING. 

In  suit  in  Justice  Cotut  upon  negotiable 
notes,  where  the  defendant  is  advised  by  their 
lodgment  with  the  justice  and  the  issuance  of 
Bummons,  to  meet  tiie  issue  of  his  liability  as 
an  indorser,  and  the  judgment  would  be  a  bar 
to  maintenance  of  a  future  action,  the  pnrxxises 
of  statutory  rules  of  pleadiiw  are  met.  and  fail- 
ure to  file  specific  pleadings  is  not  fataL 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  310,  316;  Dec  Dig. 
«S=>91(3).i 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Daniel  E.  Bird,  Judge. 

"Not  to  be  offldally  published." 

Action  by  Frank  H.  Davis  against  A.  J. 
McColl.  Judgment  for  plalntUT,  and  defend- 
ant appeals.    Affirmed. 

See,  also,  166  S.  W.  1113. 

Hughes  &  Whitsett,  of  Kansas  Ctty,  tor  iq>- 
pellant  Lathrop,  Morrow,  Fox  &  Moore,  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  Five  suits  brought  by  plain- 
tiff in  a  justice  court  on  five  separate  promis- 
sory notes  on  which  defendant's  name  ap- 
pears as  payee  and  Indorser  were  oonsolidat- 
ed  and  tried  as  one  in  the  circuit  court,  and 
defendant  appealed  from  the  judgment  ren- 
dered against  him.  We  reversed  tbe  Judg- 
ment and  remanded  the  case  for  the  reason 
that  plaintiff  had  failed  to  prove  tbe  sub- 
stantive fact  that  the  laws  of  Iowa,  where 
the  notes  were  signed  and  made  payable,  im- 
parted to  them  the  character  of  negotiable  in- 
struments, and  that  in  the  absence  of  such 
proof,  we  could  not  assume  that  tbe  laws  of 
that  state  were  the  same  as  our  own;  L  e^ 
that  Iowa  had  adopted  the  uniform  laws  re- 
lating to  negotiable  instruments  embodied  in 
our  Negotiable  Instruments  Act  Tbe  notes 
provided  for  the  payment  of  attorney's  fees 
and  exi>enses  of  collection,  and  In  the  absence 
of  a  statutory  provision  In  Iowa  similar  to 
that  in  our  Negotiable  Instruments  Laws 
would  be  nonuegotiable,  and  the  indorsement 
of  the  payee  on  the  backs  of  the  notes  would 
not  ipso  facto  make  him  liable  as  an  in- 
dorser. 

[1]  At  the  second  trial  in  the  drcult  court 
the  signature  of  defendant  on  the  backs  of 
the  notes  was  admitted,  as  was  also  tbe  fact 
that  10  per  cent  of  the  amount  of  tbe  notes 
would  be  a  reasonable  attorney's  fee,  and 
over  the  objections  of  defendant  tbe  notes 
and  Indorsements  were  received  in  evidence, 
and  plaintiff  was  allowed  to  introduce  the 
chapter  in  the  statutes  of  Iowa  relating  to 
negotiable  instruments  which  shows  that  tbe 
Uniform  Negotiable  Instrumraits  Law  ^vas  in 


«=>Por  other  CM«s  ■••  lam*  topic  and  KBT-NUUBBR  la  all  Kor-Mitmbored  Digests  aad  Index* 

Digitized  by  LjOOQIC 


Mft) 


OUTTS  r.  DAVISON 


921 


torn  In  tbat  atatB  when  the  notas  w«re  de- 
livered, and  therefore  that  they  were  negotia- 
ble. Inasmuch  aa  the  conrt  received  the 
whole  chaiiter  In  evidence — obrlonsty  on  the 
theory  that  it  established  the  fact  tbat  Iowa 
bad  adopted  the  Negotiable  Infltmments  Law 
— we  do  not  regard  as  verltorlona  the  effort 
of  dtfendant  to  apply  the  well-settled  rule 
that  only  the  applicable  statutes  of  the  foi^ 
eign  state  shoold  be  offered  or  admitted  in 
evidence. 

[2, 3]  The  principal  point  urged  by  defend- 
ant for  a  reversal  of  the  Judgment  rendered 
against  him  at  the  second  trial  is  that  the 
pertinent  statutory  law  of  Iowa  which  con- 
ferred the  character  of  negotiability  on  the 
notes  was  a  substantlTe  fact  which  should 
have  been  pleaded  as  weU  as  proved,  and 
since  it  was  not  pleaded,  the  objection  to  the 
introduction  of  any  evidence  should  have 
been  sustained.  That  argument  might  be 
sound  if  the  cause  had  originated  in  the  cir- 
cuit court.  The  contract  of  an  Indorser  of 
a  negotiable  instrument  is  separate  and  dis- 
tinct from  the  contract  expressed  by  the  note 
Itself,  and  the  rule  is  well  settled  that  where 
the  action  or  defense  immediately  rests  upon 
a  foreign  statute,  such  statute  must  be  plead- 
ed as  well  as  proved.  Banchor  v.  Gregory,  9 
Mo.  App.  loc  cit  104;  Clark  v.  Barnes,  58 
Mo.  App.  667;  Swing  v.  Karges,  150  Mo. 
App.  574,  131  S.  W.  153;  Hazlett  v.  Wood- 
ruff, 150  Mo.  loc  dt.  539,  51  S.  W.  1048;  Lee 
X.  Railway,  195  Mo.  loc.  clt.  400,  92  S.  W. 
614:  Gibson  v.  Bailroad,  225  Mo.  loc.  dt  485, 
125  a  W,  453. 

[4]  But  the  cases  In  hand  originated  In  a 
Justice  court  where  no  formal  pleadings  are 
required  (secUon  7412,  B.  S.  190^,  and  faU 
squarely  under  section  7413,  R.  S.  1909,  which 
provides: 

"When  the  suit  Is  founded  upon  any  instru- 
ment of  writiiur  purporting  to  have  been  ex- 
ecuted by  the  defendant  and  the  debt  *  •  * 
may  be  ascertained  by  such  instrument,  the 
same  shall  be  filed  with  the  justice,  and  no  oth- 
er statement  or  pleading  shall  be  required.  If 
the  snit  is  founded  on  an  account,  a  bill  of 
items  shall  be  filed ;  in  all  other  cases,  a  state- 
ment of  the  fact  constituting  the  cause  of  ac- 
tion, etc.,  shall  be  filed  with  the  justice." 

A  statement  is  not  required  in  actions 
founded  on  written  instruments  or  accounts 
and  whether  the  fact  In  question  be  consti- 
tntive  or  merely  evidentiary,  plaintiff  was 
not  required  to  do  more  than  to  file  the  notes 
with  the  Justice.  An  action  against  the  in- 
dorser of  a  negotiable  promissory  note  'la 
founded  upon  an  Instrument  of  writing,  pur- 
porting to  have  been  executed  by  the  defend- 
ant," and  needs  no  statement  when  begun  in 
a  Jastice  court  to  supply  either  substantive  or 
evidentiary  facts. 

[S]  Since  the  notes  were  negotiable  tmder 
fbe  laws  of  this  state,  defendant  was  advis- 
ed by  their  lodgment  with  the  justice  and  the 
laenance  of  the  sammcns  to  meet  the  Is- 
aiie  of  his  liability  as  an  indorser  of  nego- 
tiable paper;   and  stace  the  Judgment  under 


review  wUl  be  a  bar  to  fbe  maintenance  of 
any  future  actl<Hi  against  defoidant  on  blB 
indorsements,  the  purposes  of  the  statutory 
roles  of  pleading  arollcable  to  suits  in  Jos- 
ttoe  courts  have  been  fully  met  Bank  r. 
Bammerslon^  72  Ma  274;  ColUns  v.  Bar- 
ms, 66  Mo.  App.  70;  Bank  v.  Noel,  94  Ho. 
App.  496,  68  S.  W.  236;  Warder  v.  Johnson, 
114  Mo.  App.  671,  90  S.  W.  882;  Brlttaln  v. 
Murphy,  U8  Ma  App.  236,  94  S.  W.  303; 
National,  etc.,  Oow  v.  Metmod,  168  Mo.  App. 
673,  139  8.  W.  251;  Maurer  v.  PhiUips,  182 
Mo.  App.  440,  168  S.  W.  069;  Johnson  v. 
Parker,  86  Mo.  App.  660. 
The  Judgment  is  affirmed.    AU  ooocur. 


OUTTS  V.  DAVISON.     (No.  11914.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Feb.  21,  1916.     Rehearing  Denied 

April  3,  1916.) 

1.  Master   and   Sebvart  «=>330(3>— Injuby 
TO  Thibd  Febson— Relation  of  Pabties— 

KVIDBNCE. 

In  an  action  by  one  run  down  by  defend- 
ant's motor  car,  evidence  held  to  warrant  a 
finding  of  the  negligence  of  defendant's  agent 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1272;  Dec.  Dig.  «=» 
330(3).] 

a.  WiTMsssKS     4=366(2)— OoMPETBROT— Hub- 
band  AND  Wife. 

Under  Rev.  St  1909,  f  63.'>9,  a  wife  is  com- 
petent in  the  first  instance  to  testify  in  an  ac- 
tion against  her  husband  that  she  was  his  agent 
in  the  transaction  involved. 

(EJd.  Not& — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  i  154;    Dec.  Dig.  «s>66(2).] 

3.  Masteb  Ann   Sebvart  <s>S01  (1)— Wiis'b 

AOENOT   FOB   HCSBAND — GONTBOL  OF  AUTO- 
KOBIIX. 

Where  defendant  telephoned  his  son  to 
meet  him  at  the  station  with  the  family  anto- 
mobile,  defendant's  wife,  who  rode  on  the  back 
seat,  was  not  his  agent,  though  in  defendant's 
absence  she  had  charge  of  the  caor,  it  appearing 
that  the  son  regularly  drove  it. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  1210,  1216;  Dec.  Dig. 

«=3oia).] 

4.  Tbiai,    «=s>258(2)  — Reqttesis  — Nuvbeb  — 
Refusau 

Where  two  or  three  Instructions  would  have 
adequately  presented  defendant's  defense,  but 
defendant  requested  a  dozen,  the  trial  court 
might  properly  refuse  them  on  the  ground  of 
their  length. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  i  647;  Dec  Dig.  <S=»258(2).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Kimbrough  Stone,  Judge. 

"Not  to  be  officially  published." 

Action  by  William  W.  Cutts  against  John 
E.  Daviscm.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Calvin  &  Rea,  of  Kansas  City,  for  appel- 
lant C.  R.  Leslie,  J.  R.  Kaspar,  and  J.  W. 
Patterson,  all  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  PlatntUTs  action  Is  for 
damages  alleged  to  have  been  received  by 
him  by  being  run  over  by  defendant's  anto- 
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mobile.  He  recovered  Judgment  in  the  trial 
oourt 

It  appears  that  on  the  19tb  of  May,  1914, 
defendant  was  dne  to  arrive  in  Kansas  City 
from  Omaha,  Neb.,  at  10  p.  m.,  and  telephon- 
ed to  his  home  that  he  be  met  at  the  Union 
Station  with  his  antomobUe.  Accordingly 
his  son,  together  with  his  mother  and  her 
sister,  got  In  the  machine  and  started  for 
the  station,  the  son  driving.  The  accident 
happened  at  the  intersection  of  Eighth  and 
Broadway  streets.  PlalntUF  rode  <m  a  street 
car  north  on  Broadway  to  Eighth,  and  there 
endeavored  to  transfer  east  onto  an  Eighth 
street  car,  which  stopped  on  the  east  side  of 
Broadway.  He  got  off  the  Broadway  car 
and  proceeded,  diagonally,  northeast  towards 
the  stopping  place  of  the  Eighth  street  car. 
Defendant's  son  ^as  driving  the  machine 
north  on  Broadway,  and  therefore  was  ap- 
proaching plaintiff  from  the  rear,  and  ran 
upon  him  without  warning  and  knocked  him 
to  the  street.  A  large  electric  light  hung 
nearly  directly  over  the  scene,  and  plaintiff 
could  easily  have  been  seen  by  any  one  on 
the  lookout 

[1]  Defendant's  son's  version  of  the  matter 
was  that  he  was  driving  dose  to  the  Broad- 
way car,  and  that  plaintiff  unexpectedly  and 
quickly  got  off  that  car  while  it  was  in  mo- 
tion.   The  witness  said : 

"As  he  got  off  the  car  tiie  machine  was  right 
at  the  car,  and  as  he  got  off  the  machine  hit 
hhn." 

But  there  were  two  witnesses  besides  plain- 
tiff himself  who  do  not  agree  to  this,  and 
the  evidence  is  ample  that  plaintiff  had  not 
quickly  swung  off  a  moving  car  in  front  of 
the  machine,  but  that  he  had  gotten  off  and 
the  car  had  passed  on  before  he  was  struck. 
There  was  abundant  evidence  supporting 
plalntifTs  theory  of  the  case,  that  the  young 
man  saw  plaintiff's  i)erll  in  time  to  have 
stopped  the  machine  before  striking  him, 
and  we  need  only  inquire  whether  the  trial 
was  free  from  substantial  error. 

It,  S]  Defendant's  wife  was  offered  as  a 
witness  in  his  behalf  on  the  ground  that  in 
the  matter  of  going  to  the  station  for  de- 
fendant she  was  acting  as  agent  for  blm, 
and  was  therefore  competent  under  section 
6359,  B.  S.  1909.  It  is  true  that  the  wife  is 
competent,  in  the  first  Instance,  to  testify  as 
to  her  agency.  Reed  v.  Peck,  163  Mo.  333,  63 
S.  W.  734;  Brick  Works  v.  Thompson,  59 
Mo.  App.  98;  Ingerham  v.  Weatherman,  79 
Mo.  App.  480.  But  it  devolves  upon  the  hus- 
band who  is  seeking  the  benefit  of  his  wife's 
testimony  to  show  that  she  conducted  the 
business  (Hardy  v.  Matthews,  42  Mo.  406), 
and  that  she  conducted  it  as  Ids  agent.  In 
this  case  it  is  manifest  that  the  wife  was  not 
conducting  the  business  of  driving  the  auto- 
mobile. She  was  simply  in  the  machine,  on 
a  back  seat  with  her  sister,  while  the  son 
was  driving.  He  testified  that  his  father  tel- 
ephoned for  him  to  meet  him  at  the  station. 


and  that  he,  not  only  then,  but  usually,  drove 
the  car  for  his  father.  Cfertaln  it  is  that  he, 
and  not  the  wife,  was  conducting  the  busi- 
ness of  driving  the  car.  ^nie  trial  court 
properly  ruled  that  the  wife's  agency  was 
not  shown.  We  do  not  regard  the  dream- 
stance  shown  that  when  the  father  was  away 
from  home  the  machine  was  at  the  disposal 
and  under  charge  of  the  wife,  as  controlling 
the  patent  fact  that  the  son  was  defendant's 
agent 

[4]  The  three  instructions  given  for  plain- 
tiff are  not  open  to  substantial  criticism. 
Defendant  offered  twelve  in  addition  to  his 
demurrer.  The  court  gave  the  twelfth  and 
refused  the  others.  The  mere  number  alone 
Justified  their  refnsaL  Two  or  three  would 
have  been  abundantly  sufficient  to  foUy  pre- 
sent the  case.  The  Supreme  and  appellate 
coorts  have  so  often  condemned  the  confos- 
Ing  practice  of  asking  a  large  number  of  In- 
structions that  It  is  strange  the  evU  does  not 
cease. 

But  the  Instructions  were  properly  refused 
aside  from  the  excessive  number  of  them. 
One  or  two  were  mere  abstract  pr(^x>sitlons. 
Others  submit  ordinary  care  instead  of  the 
extraordinary  care  required  by  the  statute, 
while  others  Ignore  the  humanitarian  rule 
ap<Mi  which  plalntifTs  case  rests. 

The  verdict  is  small  (|360),  and  la  un- 
doubtedly for  the  right  party,  and  it  Is  ac- 
cordingly affirmed.    AH  concur. 


STATE  V.  ADAMS.    (No.  11989.) 

(Kansas  City  C!onrt  of  Appeals.     Uissonri. 
AprU  8,  191&) 

InroxiOAiiMo  l^iqnoBs  «=9236(1)  —  Paosccu- 

TION— BVIDKNCB— DMJVBBT    TO    AlfOTHXB. 

Evidence  that  a  drayman,  who  was  a  com- 
mon carrier,  procured  from  a  railroad  in  a  local 
option  county  several  packages  shipped  from 
without  the  state,  whidi  he  knew  to  contain  in- 
toxicating liquor,  and  to  be  consigned  to  fic- 
titious persons,  and  that  he  hauled  them  awa; 
from  the  depot,  is  not  sufficient  to  show  that  be 
was  ruilty  of  violating  Bev.  St  1909,  {  7227, 
providing  that  no  person  shall  keep,  store,  or 
deliver  for  or  to  another  person  in  any  local 
option  count?  any  intozieating  liquora,  since  it 
does  not  justify  an  inference  that  the  liquor 
fvas  delivered  to  any  one,  and  does  not  uow 
that  it  was  not  witmn  the  exception  of  section 
7228,  providing  that  the  preceding  section  sbonld 
not  be  construed  to  prevent  any  person  troa 
ordering  liquor  for  his  own  or  family  oae  when 
it  is  sent  directiy  to  the  user  of  it 

[Ed.  Note. — For  other  cases,  see  latozicatiiit 
Liquors,  Cent  Dig.  U  300-302,  307,  306,  319- 
322;   Dec.  Dig.  «=»Se(l).] 

Appeal  from  Circuit  Court,  SaUlTan  Coun- 
ty; Fred  Lamb,  Judg^ 
"Not  to  be  offldally  published." 
J.  W.  Adams  was  convicted  of  onlawtnll; 
storing  and  delivering  Intoxicating  Uquon 
for  others  in  a  local  (^tion  county,  and  be  ap- 
peals.   Beversed. 
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John  W.  Bingham  anfl  John  W.  Clapp,  both 
of  lUlan,  for  appellant  James  P.  Fainter,  of 
Milan,  for  the  State. 

JOHNSON,  J.  On  Information  of  the 
prosecnting  attorney  of  Snlllvan  county  de- 
fendant was  convicted  and  fined  $300  on  each 
of  the  seven  counts  in  the  Information.  The 
offense  (barged  In  each  connt  was  a  violation 
of  section  7227,  B.  S.  1909.  Defendant,  a  col- 
ored man,  has  been  the  town  drayman  in 
Milan  for  20  years,  and  has  hauled  most  of 
the  freight  and  express  matter  to  and  from 
the  depot.  He  fell  into  this  prosecution  by 
hauling  from  the  depot  on  April  9,  1915,  one 
cask  and  six  barrels  of  beer  which  had  been 
delivered  in  Qulncy,  111.,  to  the  railroad  com- 
pany for  transportation  to  Milan  and  deliv- 
ery to  the  designated  consignees;  there  being 
a  separate  consignee  for  each  barrel  and 
cask. 

Defendant  appeared  at  the  depot,  presented 
the  seven  bills  of  lading  to  the  agmt,  and 
signed  a  8Q>arate  written  receipt  for  each 
shipment  which  recited  that  each  barrel  and 
cask  contained  beer.  The  state  introduced 
evidence  to  show  that  all  of  the  six  barrels 
and  the  cask  were  hauled  from  the  depot, 
that  defendant  was  observed  hauling  two  of 
them  along  the  streets,  and  that  the  various 
named  consignees  were  fictitious  persons. 
For  present  purposes  we  accept  as  sufficient 
the  proof  offered  by  the  state  that  the  barrels 
and  cask  ctmtalned  intoacicating  beer,  and  that 
defendant  had  knowledge  of  that  fact  when 
he  hauled  them  from  the  depot,  as  well  as 
knowledge  of  the  fact  that  the  persons  named 
in  the  bills  of  lading  as  consignees  were  not 
the  real  consignees. 

But  the  Inference  the  learned  trial  Judge 
attempted  to  draw  from  these  facts  that  de- 
fendant delivered  to  or  kept  this  beer  for  an- 
other person  in  violation  of  section  7227  rests 
upon  conjecture  or  speculation,  since  the 
ta.ctB  mentioned  are  as  consistent  with  an 
Innocent  as  with  a  guilty  intent  The  state 
does  not  attempt  to  show  to  whom  the  bar- 
rels and  cask  were  delivered,  or  for  whom 
they  were  kept  In  violation  of  the  statute. 
Tbls  was  an  Interstate  shipment,  and  this 
drayman,  who  was  a  common  carrier  (Camp- 
bell V.  Storage  Co.,  187  Mo.  App.  565, 174  S.  W. 
140),  had  as  clear  right  as  the  railroad  com- 
pany to  engage  in  its  transportation,  end,  un- 
less be  knew  tliat  the  beer  was  being  brought 
Into  the  county  for  the  purpose  of  being  dis- 
iwsed  of  in  violation  of  the  local  option  law, 
lie  could  not  be  said  to  have  delivered  or  kept 
it  within  the  prohibition  of  the  statute.  If 
each  barrel  or  cask  was  bought  direct  from 
tbe  consignor  by  a  dtizeu  of  the  county  for 
liis  <mn  and  his  family's  consumption,  no 
offense  was  committed,  either  by  vendor,  ven- 
dee, or  transportation  agency,  and  an  offense 
could  not  be  legitimately  deduced  from  the 
mere  act  of  such  vendee  having  the  consign- 


ment made  to  a  flctitloas  nama  Bach  hy- 
pothesis is  Just  as  reasonable  as  any  other 
the  evidence  tends  to  support  The  burden 
of  the  state  was  to  prove  facts  and  drcnm- 
stances  the  existence  of  which  would  be  in- 
compatible with  an  innocent  intent,  and  tbls 
the  state  has  failed  to  do,  since  it  Is  no  of- 
fense under  the  statute  for  a  resident  in  local 
option  territory  to  import  Intoxicants  for  his 
own  consumption,  and,  for  au^t  disclosed, 
defendant  was  nothing  more  than  a  carrier 
employed  in  such  traffic.  Section  7228,  B.  & 
1909 ;  State  v.  Brown,  188  Mo.  App.  248,  175 
S.  W.  131;  State  v.  Cox,  180  8.  W.  16;  SUte 
V.  Bums,  237  Mo.  216,  140  S.  W.  871. 
The  Judgment  is  reversed.    All  c<mcar. 


KBNNISH  V.  SATFOBD  et  aL     (Na  11881.) 

(Kansas  City  Court  of  Appeals.     Miaaonri. 

Mardi  6,  1916.    Rehearing  Denied 

April  3,  1916.) 

1.  Affkal  and  Erbob  4=3927(6)— Buxjira  on 
Dkmubbeb— Infebences. 

In  ruling  on  defendant's  demurrer  to  the 
evidence,  the  appellate  court  must  draw  every 
legitinuite  inference  in  favor  of  plaintiff  which 
evidentiary  facta  and  drcnmstancee  will  per- 
mit 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  f  3748;  Dec.  Dig.  <8=»927(5).] 

2.  Fbaud   4=358(1)  —  SuinoBBNCT   of  Bvi- 

DKNCK. 

Hie  dlffleulty  of  proving  fraud  does  not  dis- 
pense with  the  necessity  of  proof,  and,  while 
merely  suspicioiis  facts  and  arcumstances  will 
not  be  accepted  as  legal  proof,  yet  where  all  the 
evidentiary  facta  and  circumBtances,  ^hen  prop- 
erly pieced  together,  enable  the  court  to  per- 
ceive the  fraud,  tbe  showing  is  sufficient  for 
practical  and  remedial  purposes. 

[Ed.  Note.— For  other  cases,  see  IVaud,  Cent 
Dig.  §  65;   Dec.  Dig.  «=»58(1).] 

3.  CoNSPiKACT  4=»1&— Sttfficienct  of  Evi- 

DBNOB. 

Evidence,  in  an  action  against  defendants 
on  the  ground  that  they  had  conspired  to  de- 
fraud plaintiff  by  representing  that  the  security 
offered  for  his  loan  was  good,  held  to  sustain  a 
verdict  for  plaintiff  for  the  amount  of  tbe  loan. 
[Eid.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  S§  25,  26;  Dec  Dig.  «=3l9.] 

4.  Fbattd  4=a22(l)— Rxuancsk  on  Bkfbssen- 
TATIONS— Estoppel. 

Where  plaintiff,  in  making  a  loan  upon  a 
note,  with  deeds  of  tmst  as  collateral  securi- 
ty, relied  upon  defendant's  repreaentationa  in 
taking  the  security,  without  investigating  it 
himself,  as  known  to  defendant  the  defendant 
could  not  say  that  plaintiff's  own  neglect  to  ex- 
amine the  abstracts  and  make  independent  in- 
vestigations as  to  the  value  of  the  security  was 
the  proximate  cause  of  his  loss. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  fi  19,  20,  22,  23;    Dec.  IWg.  «=»2a(l).] 

5.  Fbadd  «=965fl)— Insteuotion. 

In  an  action  on  the  ground  that  the  fraud- 
ulent repreaentationa  of  a  codefendant  as  to  the 
value  of  the  aecnritv  given  aa  collateral  for  a 
loan  made  by  plaintiff  were  made  with  the  full 
knowledge  of  defendant  in  carrying  out  the  con- 
apiracy  to  defraud  the  plaintiff,  a  charge  that 
plaintiff  would  be  entitled  to  recover  against 
defendant  even  if  be  did  not  enter  the  conspira- 
cy at  first  and  did  not  know  of  the  fraud  imtil 
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after  plaintiff  had  puted  with  Us  m(w«r,  bat 
before  defendant  received  a  part  of  it,  was  not 
objectionable,  as  broadening  the  issues  made  by 
the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §1  72-74;   Dec.  Dig.  <S=>65(1).] 
6.  Conspiracy  «=»1S— Liasilitt. 

If  a  conspiracy  exists,  a  party  who  Joins  at 
any  stage  becomes  a  part?  to,  and  answerable 
for,  all  acts  done  by  each  and  all  of  the  conspir- 
ators before  or  afterwards  in  furtherance  of  the 
common  design. 

[Ed.  Note.— For  'other  cases,  see  Conspiracy, 
Cent  Dig.  {  14;   Dec.  Dig.  «=>13.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  D.  E.  Bird,  Judge. 

Action  by  John  Kemilsta  against  Charles  G. 
SafFord  and  Isaac  W.  Bay.  Judgment  for 
plaintiff,  and  defendant  Ray  appeals.  Af- 
firmed. 

McCune,  Harding,  Brown  &  Murphy,  of 
Kansas  City,  for  appellant  T.  A.  Witten  and 
Hadley,  Cooper  ft  Neel,  aU  of  Kansas  City, 
for  respondent 

JOHNSON,  3.  Jane  18,  1910,  jdaintifl 
(wlio  thai  was  practidng  law  in  E^nsas 
City)  loaned  $3,660  to  A.  M.  Howell,  a  buUd- 
Ing  contractor,  and  took  Howell's  promissory 
note  for  tbat  sum,  due  in  90  days,  with  in- 
terest from  date  at  8  per  cent  per  annum. 
As  collateral  security  Howell  at  the  same 
time  delivered,  or  caused  to  be  delivered,  to 
plaintiff  three  other  promissory  notes,  which 
pnn)orted  to  be  secured  by  deeds  of  trust  on 
real  estate;  one  for  $4,000,  one  for  $1,800, 
and  the  third  for  $1,6(X>— in  aU  $7,300,  twice 
the  amount  loaned  to  Howell.  One  of  these 
collateral  notes  turned  out  to  be  a  forgery, 
and  the  other  two  were  worthless.  Howell, 
who  had  been  operating  as  a  building  con- 
tractor on  an  extensive  scale,  was  guUty  of 
this  and  other  criminal  deeds,  and  his  affairs 
came  to  a  crisis  shortly  before  the  maturity 
of  Ills  note  to  plaintiff.  A  receiver  of  his 
property  was  appointed,  but  nothing  was  re- 
alized for  creditors.  The  defendant  Safford, 
a  loan  broker,  procured  the  loan  from  plain- 
tiff for  Howell,  and  a  part  of  the  proceeds 
was  paid  over  to  defendant  Ray,  who  was 
Safford's  father-in-law  and  a  creditor  of 
Howell.  Plaintiff  charges  a  conspiracy  be- 
tween Safford  and  Ray  to  defraud  him.  Tbe 
petition  alleges : 

"To  induce  plaintiff  to  make  said  loan,  said 
defendant  Safiord,  for  the  purpose  of  carrying 
out  said  conspiracy  to  defraud  plaintiff,  repre- 
sented that  all  of  said  notes  [meaning  the  three 
collateral  notes]  were  the  property  of  said  Ar- 
thur M.  Howell;  that  the  same  were  all  secur- 
ed by  deeds  of  trust  on  real  estate  in  Kansas 
City,  Mo.,  which  deeds  of  trust  constituted  and 
were  first  liens  on  the  properties  respectively 
described  therein;  that  he  knew  said  notes  and 
deeds  of  trust  to  be  good,  valid,  bona  fide,  and 
in  full  force  and  effect,  and  tbat  he  knew  the 
titles  to  all  of  said  real  estate  were  good ;  that 
said  real  estate  was  ample  in  value  to  secure 
■aid  notes;  and  that  said  Howell  desired  to 
make  said  proposed  loan  in  order  to  complete 
an  apartment  building  owned  by  him  then  in 


course  of  construction;  that  said  representa- 
tions were  all  fraudulent  and  false,  and  were 
at  the  time  known  by  both  of  said  defendants  to 
be  fraudulent  and  false,  and  were  made  bv  said 
Safford  with  the  full  knowledge  of  said  Bay  in 
carrying  out  said  conspiracy  and  fraudulent 
scheme  and  design  of  said  Safford  and  said  Ray 
to  defraud  plaintiff;  that  in  truth  and  in  fact 
said  $1,800  note  and  the  deed  of  tmst  purport- 
ing to  Eecnie  same  were  forMries,  and  were  not 
executed  by  said  Benjamin  S.  Fauber  and  Mel- 
vina  F.  Fauber,  and  the  deeds  of  trust  purport- 
ing to  secure  said  $4,0OO  note  and  said  $1,500 
note  were  subject  to  prior  deeds  of  tmst  on  the 
real  estate  in  said  deeds  described,  and  said 
real  estate  had  been  sold  under  said  prior  deeds 
of  trust,  and  said  securities  were  wholly  worth- 
less, all  of  which  both  said  Safford  and  said  Ray 
fully  knew  at  the  time;  that  said  loan  was,  in 
fact,  applied  for  by  said  defendants  for  the  said 
Howell  for  the  fraudulent  purpose  of  obtaining 
the  proposed  loan  from  plaintiff  for  said  de- 
fendants' own  '  use ;  that  relying  upon  the 
friendly  intentions  of  said  SaJEord  and  upon 
his  well-known  financial  ability,  and  believing 
tbe  representations  so  made  by  him,  and  that 
defendants  were  not  personally  interested  in 
said  loan,  plaintiff  agreed  to  make  said  loan  of 
$3,650  to  said  A.  M.  Howell,  and  did  pay  and 
deliver  said  sum  to  said  Safford  as  agent  for 
said  A.  M.  Howell,  and  accept  from  said  Saf- 
ford the  aforesaid  notes,  alleged  to  be  secured  as 
aforesaid,  as  collateral  security  therefor;  that 
said  A.  M.  Howell  was,  at  the  time,  wholly  in- 
solvent and  financially  worthless,  all  of  which 
both  said  Safford  and  said  Ray  at  the  time 
knew^ut  which  plaintiff  did  not  know,  and  that 
said  Howell  soon  thereafter  became  a  fugitive 
from  justice,  and  is  now  insolvent  and  a  fugi- 
tive." 

[1-3]  The  answer  ia  a  general  denlaL  The 
verdict  of  the  Jury  was  for  plaintiff  for  $3,- 
660,  the  full  amount  of  his  demand,  and  de- 
fendant Ray  appealed.  His  principal  conten- 
tion ia  that  the  Judgment  against  him  lacks 
the  support  of  any  substantial  evidence,  and 
that  his  demurrer  to  the  evidence  shoold 
have  been  sustained.  The  bosiness  of  defend- 
ant Safford  was  conducted  onder  tte  name 
of  Farmers'  Mortgage  ft  Loan  C<nnpany. 
His  father-in-law,  Ray,  a  wealthy  man,  Uved 
near  Kansas  City,  and  made  the  office  of  tbat 
company  his  beadquarters,  but  bad  no  Inter- 
est in  tile  business.  Some  time  before  tbe 
events  in  controverqy  he  had  allowed  Safford 
to  lend  some  mcmey  for  him,  and  Safford 
loaned  about  $2,900  to  Howell,  who  was  <me 
of  his  regular  customers.  This  loan  was  se- 
cured by  two,  and  perhaps  all  three,  of  tbe 
collateral  notes  afterward  tamed  over  to 
plaintiff.  Defendants  deny  having  had  pos- 
session of  the  forged  note,  but  the  evidence 
as  a  whole  supports  an  Inference  that  Ray 
received  and  held  that  note  as  a  i>art  of  the 
security  for  his  loan  to  HowelL 

The  major  part  of  that  loan  was  not  due 
at  the  time  plaintiff  made  his  loan  to  Howell, 
bat  there  is  evidence  tending  to  abow  that 
Safford,  on  behalf  of  Ray,  was  Tigorously 
pressing  HoweU  for  instant  payment,  and  was 
moved  to  take  that  coarse  by  knowledce  of 
the  fkict  that  the  coUatetal  notes  were  worth- 
less, and  that  Howell  had  beea  borrowing 
money  on  spurious  coUateraL   A  bank  recent- 
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ly  bad  forced  Bowdl  to  make  good  some  pa- 
per of  fbat  diaractor,  and  a  woman  stenog- 
rapher employed  In  Safford'a  office  teatlfled 
to  hearing  Safford  demand  of  Howell  that  he 
repay  the  Ray  loan  within  an  hoar.  Defend- 
ant's evidence  contradicts  her  testimony  and 
attacks  her  credibility,  bat  we  regard  the  Is- 
sues It  raises  as  Issues  of  fact  for  the  Jury 
to  determine.  Safford  and  Ray  both  admit 
they  were  trying  to  coUect  the  loan,  but  say 
the  effort  was  prompted  by  the  desire  of  Ray 
to  use  the  money  in  the  purchase  of  lands  in 
Colorado  as  gifts  to  his  grandchildren.  De- 
fendants deny  any  knowledge  of  the  Insol- 
Teney  or  criminal  practtces  of  Howell,  and 
their  evidence  tends  to  show  that  they  mani- 
fested confidence  in  him  by  lending  him  m<»- 
ey  after  plaintiff  made  his  loan. 

Plaintiff  had  become  acquainted  wltli  Saf- 
ford  at  Jefferscm  Olty  while  plaintlfl  was 
Assistant  Attorney  Oeneral.    Safford  was  In- 
troduced by  Fred  Burkhart,  who  had  lived  in 
Mound  City,   where  plaintiff  practiced  law, 
many   years.     Burkhart  was  associated  In 
business  with  Safford  at  Kansas  City,  and 
when  plaintiff  retired  from  public  office  and 
opened  a  law  office  in  Kansas  Olty,  Burkhart 
and    Safford  were  among  the  flret  to  visit 
blm,  and  Safford  employed  him  in  an  import 
tant  suit  in  Callaway  county,  and  informed 
plaintiff  that  he  expected  to  employ  him  in 
all   of  hia  legal  business,  which  was  larger 
An  Intimate  personal  relationship  was  estab- 
lished between  plaintlfl  and  Safford,  the  de- 
tails of  which  need  not  be  recounted.    About 
tbe  time  Safford  began  pressing  Howell  for 
payment  of  the  Ray  loan,  plaintiff  sold  a 
farm  he  owned  in  Arkansas  and  consulted 
Safford  about  the  investment  of  the  proceeds 
In  a  home  in  Kansas  City.    Afterward  Burk- 
hart called  at  plaintlfTs  oBice,  and  in  the  en- 
Boing  conversation  Inquired  if  plaintiff  knew 
Howell,  and,  receiving  a  negative  answer,  re- 
marked: 

"He  is  a  good  man  to  get  acquainted  with. 
He  has  a  great  deal  of  busineas  here,  and  he 
can  throw  yon  a  lot  of  business,  and  I  would 
like  yoa  to  get  acquainted  with  him." 

Several  days  later  Safford  visited  plaintiff, 
and  asked  if  he  would  like  to  make  a  loan, 
plaintiff  replied,  "No";  that  he  desired  to 
buy  a  home  with  his  money.  Safford  said  he 
had  a  good  customer,  who  needed  some  mon- 
ey for  building  purposes,  and  he  would  con- 
sider It  an  accommodation  to  him  if  plaintiff 
would  make  the  loan,  since  he  did  not  like 
to  risk  losing  so  good  a  patron.  He  told 
plaintiff  that  Howell  was  the  customer,  and 
tbat  a  loan  for  90  days  would  suffice.  He 
spotce  of  the  security  as  consisting  of  the 
t-bree  collateral  notes  we  have  mentioned  and 
tbe  Indorsement  of  Ray  which,  of  itself,  the 
evidence  shows,  would  have  be«i  ample  se- 
nirlty.  The  amount  of  the  three  notes  was 
louble  the  amount  Howell  wished  to  borrow, 
md  Safford  represented  that  each  note  was 
tecored  by  real  estate,  the  value  of  which 
uraa  double  the  amount  of  the  note.    Plaintiff 


finally  consented  to  make  the  loan,  though 
not  at  the  first  Interview.  He  told  Safford 
tbat  be  knew  nothing  about  values  of  dty 
property  and  that  he  would  not  take  the 
time  or  pains  to  Inform  himself  about  the 
value  of  the  security  or  the  titles  to  the 
land.  There  were  three  large  abstracte  of 
title,  and  plaintiff  said  he  would  not  go 
through  them  for  the  interest  on  the  loan, 
which  would  not  exceed  ITOi  In  short  plain- 
tiff (so  he  states)  made  plain  the  fact  that  he 
was  relying  entirely  upon  Safford  as  bis 
friend  and  client  to  give  him  the  represoited 
security  and  to  attend  to  closing  the  loan. 
This  is  denied  by  defendants,  and  their  evi- 
dence is  to  the  effect  that  Safford  dealt  at 
arm's  Imgth  with  plaintiff  who,  himself. 
Investigated  both  the  values  of  the  security 
and  the  titles  to  the  real  estate. 

Before  the  transaction  was  closed  Safford 
Informed  plaintiff  tbat  he  had  investigated 
the  collateral,  and  knew  it  was  "gilt  edge," 
and  suggested  that  it  was  not  necessary  to 
have  Ray  Indorse  tbe  note  of  HoweU.  Rdy- 
Ing  on  these  representations,  plaintiff  accept- 
ed Howell's  note  for  $3,660,  with  tbe  collater- 
al notes  as  security,  and  at  the  request  of 
Safford  drew  two  che<^,  imyaMe  to  the  or- 
der of  Howell,  <Hie  for  |2,900,  and  the  other 
for  $760,  and  delivered  than  to  Safford.  Tbe 
check  for  $760  was  turned  over  to  HoweU, 
who  received  the  money  on  it,  and  the  $2,900 
check  was  indorsed  by  Howell  and  deposited 
in  bank  to  the  credit  of  Safford.  Howell  and 
Safford  then  went  to  the  office  of  the  latter, 
where  they  had  a  settlement  with  Bay.  Saf- 
ford was  given  $1,000,  It  is  claimed  by  de- 
fendants, as  a  loan  from  Ray  to  defray  the 
expenses  of  a  trip  to  Colorado  for  the  health 
of  Mrs.  Safford,  who  was  Ul  with  pulmonary 
tuberculosis  and  afterward  died  from  that 
disease.  There  is  no  doubt  about  Safford  re- 
ceiving that  sum  out  of  the  proceeds  of  plain- 
tiff's loan,  but  there  is  a  reasonable  question 
as  to  whether  it  was  a  loan  from  Ray  or  Saf- 
ford's  share  of  the  spoUs  of  fraud  success- 
fully practiced  on  plaintiff.  Furthermore  it 
Is  claimed  by  defendants  that  Ray,  still  hav- 
ing full  confidence  In  Howell,  loaned  him 
$800  out  of  the  proceeds  on  finding  that  he 
had  no  immediate  need  of  the  mcmey  for  his 
Intended  purchase  of  land  for  his  grandchil- 
dren, but  the  j^iry  were  entitled  to  infer 
from  all  the  fkicts  and  drcnmstances  tn  evi- 
dence that  the  loan  of  $800  to  Howell,  as 
well  as  the  Intention  of  Ray  to  purchase 
land,  were  mytbicaL  We  are  not  intimating 
that  the  proof  of  defendants  on  all  these  is- 
sues was  not  substantial,  bat  in  ruling  on 
the  demurrer  to  the  evidence  we  must  draw 
every  legitimate  Inference  in  favor  of  plain- 
tiff which  evidentiary  facts  and  circumstanc- 
es will  i)ermlt  After  the  transaction  was 
closed  Safford,  aided  by  Burkhart,  repeated- 
ly urged,  and  finally  prevailed  on,  plaintiff 
to  accept  one-third  of  a  commission  of  $75 
they  claimed  Safford  had  collected  from  How- 
eU, and  when  the  ecposure  of  HoweU  came 


Digitized  by  LjOOQ  l€ 


184  SOUTHWBSTEBN  BBPORTBB 


(Ua 


Bnrkhart  threatened  plaintiff  with  the  coa- 
aeqnences  of  having  exacted  osary  In  the  ac- 
ceptance of  this  part  of  the  commission. 

It  is  not  seriously  contended  that  plaintUfa 
evldenae  does  not  sustain  the  charge  that 
Safford  was  a  party  to,  and  one  of  the  active 
Instruments  In,  the  perpetration  of  a  coa- 
SPlracy  to  defraud  plaintiff,  bat  It  is  strenu- 
ously Insisted  that  Ray  ai^ears  rather  as  a 
victim  than  a  partner  In  the  conspiracy  to 
which  Safford  and  Howell  were  the  parties. 
Plaintiff  states  that  he  had  no  knowledge 
that  Ray  was  a  creditor  of  Howell ;  that  be 
was  lending  $3,650  on  the  same  collateral 
Kay  had  taken  as  security  for  his  loan  of 
$2,900,  or  that  Ray  was  to  be  paid  out  of 
the  proceeds  of  his  loan.  If  Ray  was  a  par- 
ty to  the  conspiracy,  he  remained  carefully 
concealed  in  the  l>ackground,  and  the  con- 
(dusion  that  he  was  not  a  dupe  of  Howell 
and  Safford,  but  was  their  guilty  partner, 
mnst  be  drawn,  if  at  all,  from  a  mass  of  cir- 
cumstances, none  of  which,  standing  alone, 
would  support  such  conclusion,  or  suffice  to 
do  more  than  raise  a  mere  suspicion.  It  is 
seldom  tliat  fraud  may  be  proved  by  direct 
evidence.  Secrecy  is  of  its  very  essoice,  and 
if  drcumstantial  evidence  would  not  suffice 
to  expose  it,  there  would  be  few  instances 
indeed  In  which  justice  could  not  be  defeated. 
While  the  difficulty  of  proving  fraud  does  not 
dispense  with  the  necessity  of  peoot,  and 
while  merely  suspicious  facts  and  circum- 
stances will  not  be  accepted  as  legal  proof 
which  must  consist  of  more  than  insinuation 
and  Innuendo,  the  courts,  as  is  well  ob- 
served In  Bank  v.  Button,  224  Ma  loa  dt  71 
et  seq.,  123  S.  W.  67,  are  solicitous  in  Bu<di 
cases,  realizing  that  fraud — 
"is  commonly  deeply  hid  away;  •  •  •  can 
only  be  got  at  by  inference.  •  •  •  Therefore 
they  permit  a  minute  search  and  a  wide  one  in 
pursuit  of  fraud;  for  it  may  now  and  then  be 
seen  tbrongh  a  small  crevice,  and  seemii^ly  in- 
different uiings,  without  sinister  Bignincance, 
when  taken  separately,  may,  when  properly 
dovetailed  together,  establish  fraud.  Courts  are 
fond  of  saying  so  much  as  that.  Black  v.  Ep- 
stein, 221  Mo.  286  [120  S.  W.  764] ;  SUte  ex 
in£  V.  Standard  Oil  Co.,  194  Mo.  loc.  cit  154 
et  seq.  [91  S.  W.  1062];  St  Francis  Mill  Oa 
V.  Sugg,  206  Mo.  loc.  cit  156  [104  8.  W.  45]." 

Where  aU  the  evidentiary  facts  and  dUv 
cumstances,  when  properly  i^eced  together 
enable  the  Judicial  eye  to  "see  through  the 
outer  covering  to  a  dark  and  false  Interior, 
the  showing  will  be  deemed  sufficient  for  all 
practical  remedial  porixiaeB,  though  the  cov- 
er be  never  so  fair.  See,  also,  Moeby  v.  Com- 
mission COb,  91  Mo.  App.  loc.  dt  507;  AXlea 
V.  Forsythe,  160  Mo.  App.  loc.  dt  269,  142 
S.  W.  820 ;  Summers  v.  Keller,  152  Mo.  App. 
loc.  dt  639,  133  S.  W.  1180. 

Of  course  If  Bay,  in  good  faith,  was  trying 
to  collect  a  debt  due  him,  and  accepted  pay- 
ment or  partial  payment  without  knowledge 
that  Howell  had  fraudulently  procured  the 
money,  he  could  not  be  deemed  culpable  In 
any  degree,  though  the  money  had  been  se- 
cured by  means  of  a  fraudulent  conspiracy 


between  Howell  and  Safford.  Bnt  the  evi- 
dence of  plaintiff  does  not  leave  Bay  in  such 
secure  position.  There  is  ample  proof  that, 
with  knowledge  that  he  had  been  TlcUmized 
and  lield  paper  that  had  no  value,  Ray  set  his 
son-in-law,  Safford,  to  work  to  save  what  be 
could  from  the  wreck  by  fair  means  or  fonL 
and  that  when  he  surrendered  lUs  worthless 
collateral  and  recdved  payment  in  return,  he 
knew  that  plaintiff  had  been  deceived  into 
parting  with  his  money  by  trickery  and 
fraud.  There  is  much  in  his  own  testimony 
that  the  Jury  were  entitled  to  reject  as  un- 
true. For  example,  his  assertion  that  he  had 
no  thought  that  anything  was  wrong  with  hl« 
paper,  and  was  trying  to  collect  what  Howell 
owed  him  before  it  was  due^  for  the  purpose 
of  buying  gifts  for  his  granddilldr«a,  is  not 
very  plausible  in  the  light  of  all  the  attend- 
ing drcumstanoes,  and  would  Justify  an  in- 
ference that  the  story  about  the  intended 
gifts  was  used  to  cover  up  the  fact  that  he 
was  trying  to  scramble  to  a  place  of  safety 
before  the  explosion  in  his  debtor's  affalis 
occurred. 

[4]  We  hold  that  the  evidence  in  Its  aspect 
most  favorable  to  plaintiff  accuses  Ray  of 
partidpation  in  the  conspiracy. .  Since  the 
testimony  of  plaintiff  is  to  the  effect  that 
Safford  entered  into  a  sort  of  confidential 
relatlonslilp  with  him  with  respect  to  the 
loan  in  which  he  nndertook  to  see  that  plain- 
tiff recdved  the  represented  security,  and 
that  he  knew  plaintiff  Intended  to  rely  upon 
his  representations  and  not  make  any  in- 
vestigations for  himself,  defendants  are  in 
no  podtion  to  say  that  plaintiff's  own  neglect 
to  examine  the  abstracts  and  make  Independ- 
ent Investigations  Into  the  nature  and  value 
of  the  security  was  the  proximate  cause  of 
bis  loss.  As  he  said  to  Safford,  the  amount 
of  the  interest  on  the  loan  would  not  Justt^ 
him  In  expending  tbe  profesdonal  effort  ao 
examination  of  the  abstracts  would  entail 
He  had  a  right  to  say: 

"I  will  not  make  the  loan  if  I  have  to  go  to 
any  trouble  to  investigate  the  security,  and  if 
I  make  it  I  shall  rely  ratirely  upon  your  rep- 
resentations both  as  to  title  and  valaes." 

If  sudi  were  the  understanding,  ndther 
Safford  nor  his  codefendant,  Ray,  will  be 
heard  to  say  that  plaintiff  should  not  have 
reposed  such  confidence  In  Safford.  Jndd  t. 
Walker,  215  Mo.  312,  114  S.  W.  979.  The 
demurrer  to  the  evidence  was  properly  over- 
ruled. 

[S,  I]  The  second  Instruction,  given  at  the 
request  of  plaintiff,  is  diallenged  on  the 
ground  of  broadening  the  Issues  tendered  in 
the  petiticm.  The  theory  of  this  Instniction 
is  that  plaintiff  would  be  entitled  to  recover 
as  against  Ray,  even  under  the  hypotbesiJ 
that  Ray  did  not  join  the  conspiracy  at  first, 
and  did  not  know  of  the  fraud  anttl  after 
plaintiff  had  parted  with  his  money,  but  be- 
fore Ray  received  a  portion  of  the  proceed.-' 
of  the  fraud.  The  prindide  of  law  tha< 
applied  cannot  be  gainsaid.    If  a  oonspincj 
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exists,  a  party  yrbo  Jobia  at  any  stage  of  the 
operation  becomes  a  party  ta  tt^oA  ansireF- 
able  for,  all  acts  done  by  ea4!b  and  all  of  tb» 
consptratois  before  or  afterwards  In  fur- 
therance of  the  common  design.  State  ex  rd. 
V.  Ice  Co,  246  Mo.  loc.  cit  216,  151  S.  W. 
101;  Greenleat  on  EMdence  (17th  EM.)  I 
184a;  8  Cyc.  658.  The  charge  in  the  petition 
against  Ray  is  that  the  fraudulent  represen- 
tations of  Safford  were  made  "with  the  full 
knowledge  of  said  Bay  in  carrying  oat  said 
conspiracy."  This  language  would  appear 
broad  enough  to  include  the  act  of  Joining 
at  the  last  stage  of  the  action;  but.  If  not 
susceptible  of  such  construction,  we  hold 
a  charge  that  <me  entered,  and  remained  in, 
a  conspiracy  is  broad  enough  to  include,  not 
only  the  act  of  coming  in  at  the  beginning, 
but  also  that  of  entering  at  any  subsequent 
stage.  The  l(^c  of  the  rule  we  have  Just 
discussed  supports  this  view,  since  the  rea- 
son for  holding  a  late  comer  responsible  for 
all  the*  preceding  acts  of  his  coKM>nspirator8 
would  apply  with  equal  force  to  sustain  the 
role  that  an  allegation  that  A.  and  B.  am- 
spired  to  defraud  is  supported  by  proof  that 
B.  Joined  in  a  fraudulent  scheme  of  A.  which 
had  progressed  successfully,  and  afterward 
shared  in  its  spoils.  What  we  have  said  an- 
swers the  objectirai  to  the  second  Instruction, 
and  the  further  suggestion  that  Ray  should 
not  be  held  responsible  beyond  the  money  he 
actually  received  from  the  proceeds  of  idain- 
tUTs  loan. 

There  Is  no  substantial  error  in  the  record, 
and  the  Judgment  is  affirmed.    AU  concur. 


HAWKINS  V.  CITY  OF  INDBPBNDBSNOB. 
(No.  11906.) 

(Kansas  Ci^  Court  of  Appeals.    Missouri. 
April  3,  1916.) 

1.  MvmCIPAI.  OOBPOBATIONS  «=>821(20)— Ds- 
FECnVB  S1OKWAI.K  —  PEBSONAI.  iNJtraiBB  — 

QuEsnoR  roB  Jxibt. 

In  an  action  against  a  city  for  personal 
injories  caosed  by  a  tail  on  a  defective  sidewalk, 
whether  plaintiff  was  in  the  exercise  of  ordinary 
care  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1754 :  Dec.  Die.  «=> 
821(2(9.] 

2.  Tbiai.  «s»26(Kl)  — InsTBUcTioirs  — Befeti- 

TIOW. 

A  request  covered  by  given  instmctions  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent. 
Di«.  I  651 ;   Dec.  Dig.  «=>260(1).] 

3.  Damages  «=:9208(2>— Pxbsonal  lyjvsaa— 
Question  fob  Jubt. 

In  an  action  against  a  dty  for  injories 
through  a  fall  on  a  defective  sidewalk,  iojury  to 
plainttCs  head  as  an  element  of  damage  held 
for  the  jury  nnder  the  evidence. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  688,  584;  Dec.  Dig.  «s>208(2).l 

4.  Appkai.  akd  Sbbob  «=3l060(l)— HARMI.E88 

EkBOK— AxOTnOHT  or  CiOUNSEI.. 

In  an  action  against  a  city  for  personal  in- 
juries received  through  a  fall  on  a  defective  side- 


walk, where  evidence  that  ethers  had  stnmbled 
over  the  place  was  admitted  without  objection 
and  gone  into  by  both  sides,  reference  to  the 
fact  by  plaintiff's  counsel  in  discussing  the  qnee- 
tion  whether  plaintiff  was  in  the  exercise  of 
ordinary  care  was  not  reversiUe  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C«at  Dig.  i  4185;  Dec.  Dig.  «=»1060a).l 

5.  Dahaoxb  ®=3l32(5>— Pebsonal  Injdbibb— 
Excessive  Vebdict. 

In  an  action  against  a  dty  for  personal  in- 
juries caused  by  a  fall  on  a  defective  sidewalk 
by  a  woman  38  years  old,  strong  and  healthy  up 
to  the  fall,  and  the  mother  of  five  children, 
who  suffered  a  miscarriage  in  consequence  there- 
of, and  was  in  a  critical  condition  for  a  number 
of  days,  and  in  ill  health  after  the  acddent. 
unable  to  do  her  accustomed  household  duties, 
and  ill  for  a  space  of  two  years,  verdict  for 
$2,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  |  876 ;  Dec.  Dig.  «=9l32(5).] 

Appeal  from  Clrcnit  Court,  Jackson  Coun- 
ty;  Klmbrough  Stone,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Hattie  Hawkins  against  the  (31ty 
of  Independ<Mice.  Prom  a  Judgment  for 
plaintiff,  defendant  appealai  Judgment  af- 
firmed. 

John  F.  Thioe,  of  Independence,  for  aK>el- 
lant  William  B.  Bostian,  of  Independence, 
for  reep(»ident. 


TBIMBIiBl,  J.  A  suit  for  damages  caused 
by  a  fall  on  a  defective  sidewalk.  Plaintiff, 
a  WMnan  38  years  old,  was  walking  west  on 
the  cement  sidewalk  along  the  south  side  of 
West  Lexington  'street,  between  Pleasant 
street  and  Pendleton  avenoe,  in  the  dty  of 
Independence.  As  usual  in  such  sidewalks, 
the  walk  was  divided  into  flv«-foot  portions 
by  lines  across  the  walk.  The  east  end  of 
one  of  these  blocks  had  in  some  manner  be- 
come elevated  above  the  adjoining  block,  and 
the  edge  of  the  latter  had  in  one  place  crum- 
bled away  for  atwnt  five  Inches.  Thus  a  hole 
or  depression  was  left  in  the  east  block  at 
its  west  edge,  which,  in  conjunction  with  tne 
elevation  of  the  west  block  at  that  point, 
made  an  offset  of  about  six  inches  in  the 
walk.  Plaintiff's  foot  went  into  this  bole, 
and  her  toe  struck  against  the  elevated  blodc 
and  threw  hw  down.  She  was  pregnant  at 
the  time,  and  the  petition  alleges  that  the 
fall  injured  her  head  and  skull,  wrenched 
her  ^Ine,  bruised  her  body  on  the  right  side 
and  back,  caused  her  to  miscarry,  rendered 
her  unable  to  work  or  to  walk  any  apprecia- 
ble distance,  and  inflicted  upon  her  great 
pain,  from  which  she  yet  suffers,  and  also 
severe,  permanent,  and  painful  injuries.  She 
recovered  Judgment  in  the  sum  of  $2,500  and 
the  city  has  appealed. 

It  is  urged  that  defendant's  demurrer  to 
the  evidence  should  have  been  sustained. 
This  is  on  the  ground  that  the  evidence  so 
clearly  and  conclusively  shows  that  plaintiff 
was  not  in  the  exercise  of  ordinary  care  that 
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the  trial  oonrt  shoBid  have  declared  as  a  mat' 
ter  of  law  that  she  could  not  recover. 

[1]  We  are  unable  to  agree  with  this  con- 
tention, bnt  are  of  the  opinion  that  the  trial 
court  correctly  left  that  qnestlon  to  the  Jury. 
Taking  the  whole  of  plaintiff's  testtmony,  it 
presents  a  fair  and  candid  picture  of  the 
way  in  which  persons  of  ordinary  care  usual- 
ly and  ordinarily  walk  the  streets.  She 
walked  along  looking  ahead  of  her  with  the 
sidewalk  in  the  line  and  scope  of  her  vlaion 
looking  at  it  now  and  then  and  observing 
that  it  was  a  cement  sidewalk  in  good  con- 
dition, as  it  undoubtedly  was  except  for  this 
one  place.  Plaintiff  very  frankly  said  she 
did  not  go  along  with  her  head  down  watch- 
ing the  sidewalk  all  the  time.  Bnt  she  does 
say  repeatedly  that  she  was  looking  in  front 
of  her  and  along  the  sidewalk,  and  that  she 
looked  at  the  sidewalk,  though  not  with  par- 
ticularity, as  one  would  do  if  hunting  for  a 
defect  Plaintiff  did  not  know  of  the  defect 
She  had  not  walked  over  the  sidewalk  for  a 
year  prior  to  the  time  of  her  fall ;  her  prior 
trips  up  the  street  being  made  on  the  street 
car.  The  defect  as  described  in  the  evidence 
does  not  appear  to  be  one  of  so  glaring  a  na- 
ture that  we  can  say,  as  a  matter  of  law,  it 
could  not  escape  the  observation  of  one  in  the 
exercise  of  ordinary  care.  Nor  can  we  say 
that  she  was  lacking  In  ordinary  care,  as  a 
matter  of  law,  because  at  the  moment  she 
fell  she  glanced  at  a  street  car  coming  to- 
ward her  full  of  people  and  on  which  an  un- 
usual noise  was  being  made,  which  momen- 
tarily attracted  her  attention.  The  street  car 
was  so  situated  as  to  be  In  the  line  of  her 
vision  as  she  was  proceeding  along  looking  In 
front  of  her.  As  one  of  the  witnesses  say: 
"She  could  not  help  but  see  the  street  car." 
So  that  her  glance  at  the  street  car  was  not 
an  entire  abandonment  of  all  care  to  observe 
where  she  was  going.  In  other  cases  where 
the  pedestrian's  attention  was  momentarily 
attracted  such  distraction  did  not  prevent 
the  question  of  negligence  being  submitted  to 
the  Jury.  Coffey  v.  Carthage,  186  Mo.  673, 
86  S.  W.  632 ;  Alexander  ▼.  St  Joseph,  170 
Mo.  App.  376,  156  S.  W.  729.  W«  think  the 
question  whether  or  not  plaintiff  was  exercis- 
ing ordinary  care  was  one  for  the  Jury. 
Ryan  v.  Kansas  City,  232  Mo.  471,  134  S.  W. 
666,  985;  Kelley  v.  Kansas  aty,  163  Mo.  App. 
484,  133  S.  W.  670;  O'Donnell  ▼.  Hannibal, 
144  Mo.  App.  155,  128  S.  W.  819;  Barr  v. 
Kansas  City,  105  Mo.  650, 16  S.  W.  483. 

The  point  that  evidence  of  plainUfTs  suf- 
fering pain  in  her  head,  neck,  and  abdomen, 
and  that  she  lost  weight,  was  not  admissible, 
because  not  within  the  allegations  of  the  pe- 
tition, is  clearly  without  merit. 

A  number  of  objections  are  raised  against 
plaintiff's  instruction  A,  which  covered  the 
case  and  submitted  it  to  the  jury.  We  have 
carefully  examined  these  objections,  and  find 
that  they  are  not  tenable.  The  instruction 
submits  fairly  every  feature  of  the  case,  and 


in  terms  whldi  have  met  with  the  approval 
of  the  courts  In  otbet  cases.  K^ey  v.  B^an- 
sas  City,  163  Ma  App.  484,  133  S.  W.  670; 
Coffey  T.  Carthage,  186  Mo.  673,  86  S.  W.  532; 
West  T.  RaUroad,  187  Mo.  351,  86  S.  W.  140. 

[2, 3]  InstructlMts  9  and  13  asked  by  de- 
fendant and  refosed  by  the  court  were  prop- 
erly reused.  No.  9  was  covered  by  Instruc- 
tiona  4  and  15,  wliich  were  given.  No.  13 
sought  to  withdraw  from  the  Jury  any  in- 
jury to  plaintHFs  head  as  an  dement  of  dam- 
age. But  the  evidence  was  that  i^lntiff 
struck  her  head  on  the  sidewalk,  was  render- 
ed somewhat  dazed,  and  since  that  time  has 
suffered  pain  In  her  head.  So  that  the  court 
could  not  withdraw  such  feature  from  the 
Jury. 

[4]  Complaint  Is  made  of  improper  remarks 
made  by  counsel  for  plaintiff  In  argument 
Some  of  the  objections  related  to  matters 
which  were  of  no  moment  whatever.  Others 
having  some  weight  were  promptly  sustained 
by  the  court  Plalntwrs  counsel.  In  dlscns- 
sing  the  question  whether  plaintiff  was  in  the 
exercise  of  ordinary  care  when  she  strumbled 
over  the  defect,  did  refer  to  the  fact  that 
others  had  stumbled  over  the  same  place. 
But  the  evidence  as  to  others  having  stum- 
bled over  the  place  was  admitted  without 
objection  and  was  gone  into  by  both  sides. 
In  view  of  this  evidence  being  in  without  ob- 
jection, we  do  not  think  the  case  should  be 
reversed  because  counsel  referred  to  it  In  ar- 
gument There  was  nothing  In  the  remarks 
to  prejudice  the  jury  or  to  give  them  a  false 
standard  by  which  to  Judge  the  lasues  they 
were  to  decide.  The  Jury  were  told  that  it 
was  for  them  to  decide  whether  plaintiff,  at 
the  time  in  question  was  exercising  care. 

[5]  Lastly,  it  is  urged  that  the  verdict  is 
excessive.  The  plaintiff  was  a  atrcmg  healthy 
woman  up  to  the  date  of  her  falL  She  was 
the  mother  of  five  children,  and,  so  far  as  the 
record  shows,  had  never  suffered  a  miscar- 
riage before  her  fall.  She  undoubtedly  fell 
and  was  hurt  That  Is  shown  by  di^nterest- 
ed  wltuesses.  She  was  In  bed  "off  and  on" 
for  several  days,  when  the  doctor  was  sent 
for,  who  found  her  threatened  with  a  mis- 
carriage. Be  prescribed  for  her  and  directed 
that  she  be  kept  quiet  in  bed.  Three  days 
later  the  miscarriage  occurred,  and  the  doc- 
tor testified  that  when  the  child  passed  from 
her  It  showed  it  had  been  deed  for  a  time. 
The  doctor  testified  that  in  his  opinion  plain- 
tiff's fall  might  and  could  have  caused  the 
miscarriage.  He  further  testified  she  was 
in  a  critical  condition  at  the  time  of  the  mla- 
carriage,  though  she  seemed  to  quhdily  get 
better.  Plaintiff,  according  to  her  n^hbors, 
has  been  in  111  health,  unable  to  do  her  ac- 
customed household  duties  and  wwk  ever 
since,  a  space  of  at  least  two  years.  Dnder 
these  circumstances  we  cannot  say  the  Jury 
awarded  an  excessive  verdict  wlien  they  al- 
lowed $2,500. 

The  judgment  is  affirmed.    All  oonaa. 
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MUBPHT  T.  rOSTKB.     (No.  U22B.) 

(Kanaaa  CSty  Court  of  Appeal*.    Miasouri. 
April  3.  Wia) 

1.  BxoKCBB  «S388(1<9— AoxxoR  roB  Ooiom- 

BI0III8— IN8TBDCTT0N8. 

The  issue  in  a  broker's  action  for  commis- 
sions on  a  sale,  in  which  O.  and  B.  figured  as 
purchasers,  beine  whether  the  sale  was  made  by 
reason  of  his  effort,  and  he  clainung  to  have 
dealt  onl;  with  O.,  instructing  tlmt  he  could  not 
recover  unless  he  caused  G.  and  B.  to  go  and 
examine  the  land  with  view  of  pnrdiaeing  it  was 
error,  as  in  effect  a  peremptory  instruction  for 
defendant. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {{  126,  127;  Dec.  Dig.  «S=388(10).) 

2.  Appeal  and  Bbkob  €=1031(C)— Pbesump- 
TioN— Curing  Error. 

Where  the  court,  after  reading' an  instruc- 
tion to  the  jury,  cocrected  it,  but  refoaed  to 
read  it  to  Uiem,  the  error  cannot  be  presumed 
to  have  been  cured  by  the  jury  reading  the  cor- 
rected instruction  after  retiring. 

[Rd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4018,  4044;  Dec.  Dig.  «=» 
1031(6).] 

Appeal  from  Circuit  Court,  Adair  County; 
C.  D.  Stewart,  Judge. 

"Not  to  be  officiaUy  publiahed." 
Action  by  8.  A.  D.  Murphy  against  Jcibn  D. 
Foster.    From  an  adverse  Judgment,  plain- 
tiff appeals.    Reversed  and  remanded. 

Campbell  &  Ellison  and  Cooley  &  Murrell, 
all  of  Kirksville,  for  appellant.  Higbee  & 
Mills,  of  Kirksville,  for  respondent 

Eti.ISON,  P.  J.  Plaintiff's  action  is  to 
recover  a  commission  as  a  real  estate  agent 
for  the  sale  of  defendant's  farm.  He  re- 
covered Judgment  before  a  Justice  of  the 
peace  and  lost  on  appeal  to  the  circuit  court. 
Bach  party  testified  that  the  farm  was  put  In 
plalntlfTs. hands  for  sale,  and  that  the  con- 
tract was  that  plaintiff  should  receive  one 
dollar  per  acre  as  his  commission.  So  each 
party  testified  the  farm  was  sold ;  but  wheth- 
er by  reason  of  plain tifTs  efTort  was  a  matter 
of  dispute,  and  there  was  evidence  and  cir- 
cumstances tending  to  support  each  of  them. 
Two  men,  CheHey  and  Burris,  figured  as  pur- 
cliasers,  though  plalntiif  only  claimed  to  have 
dealt  with  the  former. 

[1,1]  Instruction  No.  2,  for  defendant,  di- 
rected the  Jury  that,  unless  "plaintiff  caused 
Cbeffey  and  Burris  to  go  and  examine  defend- 
ant's farm  with  a  view  of  purchasing  the  same, 
the  plaintiff  cannot  recover."  Plaintiff's 
case  was  not  based  on  his  inducing  or  procur- 
ing Burris  to  examine  the  farm.  There  was 
no  pretense  that  he  had  anything  to  do  with 
Burris,  and  the  effect  of  the  instruction  was 
as  If  a  peremptory  instruction  had  been  given 
for  defendant  The  record  shows  that  the 
Instruction  was  given  by  the  court  and  read 
to  the  Jury,  and  later  during  the  argument  of 
counsel  was  changed  by  the  court  by  strik- 
ing out  the  words  "and  Burris."  Whereupon 
platntlS,  by  bis  counsel,  requested  tbat  the 
Instruction  be  read  to  the  Jury  as  changed. 


This  request  was  refused,  and  plaintlfl  ex- 
cepted to  the  ruling. 

The  ruling  was  error.  The  jury  having 
heard  the  instruction  before  the  change,  and 
not  being  Informed  by  the  court  of  the 
change,  would,  of  course,  act  upon  It  as  they 
heard  It  It  Is  true  that,  after  going  into 
consultation,  they  might  have  read  it  as 
changed;  but  that  Is  going  a  long  way  to  find 
cure  for  prejudicial  error. 

The  Judgment  is  reversed,  and  cause  re- 
manded.   All  concur. 


tstVtar  othsr  ca««s  m* 
184  S.W.— CO 


STATE  ex  rel.  KING  v.  BOARD  OF  TRUS- 
TEES OF  FIREMEN'S  PENSION  FUND 
OF  KANSAS  CITY.    (No.  11844.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Febk  21,  1910.    Rehearing  Denied 

April  8,  1910.) 

1.  MVtilOTPAX,     GOBFOBATIONS     <8=>200— FlBB- 

hbn'b  Pension  Act— Gonstbuction— "Sbbv- 
ice"— "Whjlb  in  Such  Service"— "Such" 
"While  a  Member  of  Fire  Department." 
Const  art.  4,  |  47,  empowers  the  I^egis- 
lature  to  authorise  the  creation  and  maintenance 
of  a  fund  for  crippled  and  disabled  Bremen,  and 
for  the  relief  of  the  widows  and  minor  children 
of  deceased  firemen,  to  be  taken  from  the  munici- 
pal revenues.  Rev.  St  190U,  f  9802,  part  of  the 
act  relating  to  the  firemen's  pension  fund  and 
its  administration,  provides  that  if  any  member 
ot  the  fire  department  eliail  while  in  the  per- 
formance of  bis  doty  be  killed  or  die  as  the  ro- 
Bults  of  an  injury  received  in  the  line  of  hiis 
duty,  or  of  any  disease  contracted  by  reason  of 
his  occupation  as  fireman,  or  die  from  any  cause 
whatever  while  in  such  service,  and  shall  leave 
a  widow  or  children  under  16  surviving,  the 
board  of  trustees  shall  direct  the  payment  of  the 
amounts  fixed  by  its  rules  to  such  widow  and 
childrea  Section  9891  provides  that  a  fireman 
permanently  disabled  while  in  tlie  performance 
of  his  duty  or  by  reason  of  service  in  the  de- 
partmrnt  may  be  retired  from  service  on  a 
pension.  Section  9894  provides  for  retirement 
and  a  pension  out  of  the  retirement  fund.  Sec- 
tion 9^5  provides  a  pension  for  the  widow  of  a 
fireman  dying  after  retirement  on  a  pension  un- 
der section  9S61,  by  reason  of  injuries  sustained 
or  disease  contracted  while  serving  as  a 
member  of  the  department,  and  section  9888 
authorizes  the  retention  from  a  fireman's  pay 
of  certain  sums  for  the  relief  fund.  Heid, 
that,  construed  with  reference  to  the  intent  of 
the  whole  act,  to  the  context,  and  under  the 
rule  ejusdcm  generis,  the  word  "service"  meant 
the  act  of  serving,  the  labor  performed  or 
the  duties  required  of  a  fireman,  and  did  not 
designate  a  department  of  the  city's  activi- 
ties ;  that  the  word  "such"  was  a  term  of  com- 
parison meaning  of  that  kind,  of  the  same  or 
like  kinds ;  and  that  the  phrase  "while  a  mem- 
ber of  the  fire  department  was  not  synonymous 
with  "while  in  such  service" — so  thnt  the  names 
of  a  widow  and  minor  children  of  a  fireman 
killed  in  a  fight  in  a  saloon  while  off  duty  were 
properly  excluded  from  the  pension  list. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  (  547;  Dec.  Dig.  ^=> 
200. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Such;    While.] 

2,  Statutes    «=s>206— Conbtbuoiion— BirnoT 
TO  All  Farts. 

In  the  construction  of  statutes,  effect  is  to 
be  given,  if  possible,  to  every  word,  dause,  and 
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sentence,  and  it  is  die  dntr  of  the  conrt  to 
reconcile  the  different  provisions  so  as  to  malie 
them  consistent  and  harmonioas,  and  to  give 
sensible  and  intelligent  effect  to  each. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  |  283 ;  Dec.  Dig.  (3=»206.] 
8.  States  «=»llfr-Pt;BLio  Monet— BxPKifoi- 

It  is  a  fundamental  principle  of  the  law  of 
Missouri  that  public  money  shall  not  be  paid  to 
a  private  individual  for  something  wholly  disas- 
sociated from  the  interests  of  the  public. 

[EM.  Note.— For  other  coses,  see  States,  Gent 
Dig.  f  118;    Dec.  Dig.  <8=»119.] 

4.  MuniciPAi.  CoBPOBATiONB  ^=9200  —  Pen- 
sion Funds— RioHTS  of  Emflot^s. 

Governmental  employes  can  have  no  proper- 
ty right  in  a  pension  fund,  nor  can  those  claim- 
ing under  them  have  any  such  right,  except  their 
claim  be  based  upon  and  come  within  the  laws 
governing  the  funds,  and  the  city's  retention  of 
a  part  ol  a  fireman's  salary  and  the  placing  of 
it  in  the  relief  fund,  as  authorized  by  Kev.  St 
1909,  {  9888,  part  of  the  firemen's  pension  act, 
does  not  make  it  any  the  less  a  public  fund,  nor 
do  the  moneys  going  into  said  fund  cease  to  be 
public  moneys. 

[EJd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  647;  Dec.  Dig.  «=» 
200.] 

6.   CONSTTTUTZONAI,  LAW  ®=>102^)  —  VESTED 

RiOHT— Intbbbbt  in  Pension  Fund. 

Notwithstanding  such  payment  of  a  part  of 
the  salary  of  a  fireman  into  a  relief  fund,  the 
fund  remains  a  public  fund,  and  the  payer  of 
such  sums  has  no  vested  right  therein  which 
cannot  be  taken  away  by  subsequent  legislatioa 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  S66 ;  Dec  Dig.  <3=>102<2).] 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty ;  Danl.  E.  Bird,  Judge. 

Certiorari  by  the  State  of  Missouri  on  the 
relation  of  Jennie  King,  and  Jennie  King, 
guardian  for  Jesse  King  and  others,  against 
the  Board  of  Trustees  of  the  Firemen's  Pen- 
sion Fund  of  Kansas  City,  composed  of  A. 
F.  Evans  and  others,  to  review  the  record  of 
the  Board  In  refusing  to  place  the  names 
of  the  relatrix  and  her  children  upon  the  pen- 
sion list  of  such  fund.  Records  quashed  and 
the  Board  appeals;  cause  transferred  on 
motion  to  the  Supreme  Court,  and  by  It  re- 
transferred.  Reversed,  and  case  remanded, 
with  direction  to  quash  the  writ  of  certiorari 
and  to  dismiss  the  petition. 

A.  F.  Evans,  H.  C.  Moore,  and  A.  F.  Smith, 
all  of  Kansas  City,  for  appellant  H.  S. 
Julian  and  I.  J.  Ringolsky,  both  of  Kansas 
City,  for  resiwndent 

TRIMBLE,  J.  Certiorari  Issued  from  the 
circuit  court  of  Jackson  county.  Mo.,  to  re- 
view the  record  of  the  board  of  trustees  of 
the  firemen's  pension  fund  of  Kansas  City, 
wherein  It  refused  to  place  upon  the  pension 
list  of  said  fund  the  names  of  the  widow  and 
minor  children  of  Jesse  King,  deceased,  who 
was  or  had  been  a  member  of  the  city  fire 
department.  The  return  shows  that  the  board 
refused  to  place  the  names  on  the  pension 
list  "for  the  reason  that  Jesse  King's  death 
resulted  from  Injuries  received  In  a  fight  in  a 


saloon  while  off  duty."  It  seems  that  King 
had  asked  and  had  been  granted  a  special 
leave  of  absence  as  a  fireman  for  12  hours, 
and,  during  the  time  of  such  absence,  he  be- 
came engaged  in  a  quarrel  with  another  negro 
over  a  purely  personal  controversy  in  no  way 
connected  with  the  business  of  the  fire  depart- 
ment and  was  shot,  receiving  Injuries  from 
which  he  died  several  days  thereafter.  The 
firemen's  pension  fund  and  the  board  con- 
trolling and  administering  the  same  were 
authorized  by  the  Act  of  March  26,  1903 
(Laws  of  Missouri  1903,  p.  86  et  seq.),  now  ap- 
pearing in  the  Revised  Statutes,  1909,  as  sec- 
tions 9879  to  9003,  both  inclusive.  The  dr^ 
cult  court  quashed  the  record  of  the  board, 
and  It  prtiyed  an  appeal  to  the  Supreme 
Court,  on  the  theory  that  the  trial  conrt, 
in  overruling  the  board's  point  that  Its  ac- 
tion was  not  subject  to  review  because  of  a 
provision  to  that  effect  In  section  8886,  R.  S. 
Mo.  1909,  had  held  said  provision  to  be  un- 
constitutional. The  appeal,  however,  was 
allowed  to  this  court,  and  on  motion  we  trans- 
ferred the  case  to  the  Supreme  Goart,  but 
that  tribunal  ordered  it  retransferred. 

Many  preliminary  questions  are  raised  oon- 
ceming  matters  of  procedure  and  the  right 
to  a  change  of  venue  which  the  board  applied 
for  and  failed  to  get ;  also,  the  power  of  the 
circuit  court  to  review  the  action  of  the 
board  because  of  the  aforesaid  provision  in 
said  section  9886.  However,  our  views  upon 
the  main  and  ultimate  question  involved  In 
the  case  make  it  unnecessary  to  decide  these 
preliminary  points  or  objections  raised  by  the 
board,  for.  If  it  be  found  that  the  board  act- 
ed correctly,  then  such  result  disposes  of  the 
case  and  renders  the  other  objections  to  the 
Judgment  immaterial  and  academic  so  Car  as 
this  case  is  concerned. 

[1-3]  The  correctness  of  the  board's  acUcw 
depends  upon  what  Is  the  true  construction 
and  meaning  to  be  placed  npon  section  9892, 
R.  S.  Mo.  1909,  which  reads  as  follows: 

"If  any  member  of  such  fire  department  shall. 
while  in  the  performance  of  his  duty,  be  killed 
or  die  as  the  result  of  an  injury  received  in  the 
line  of  his  duty,  or  of  any  disease  contracted  by 
rrason  of  his  occupation  as  fireman,  or  $haU  4ie 
from  any  came  UMotooer  lokile  in  tuch  •erricir, 
and  shall  leave  a  widow,  or  child  or  children  un- 
der the  age  of  sixteen  years  surviving,  said  board 
of  trustees  shall  direct  the  parent  •  *  • 
monthly  to  such  widow,  while  unmarried 
•  •  •  and  •  •  •  for  each  child  until  it 
reaches  the  age  of  sixteen  years  such  sum  of 
money  as  may  foe  determined  by  said  rules  and 
regulations." 

The  board  contends  that  this  section  dors 
not  authorize  the  granting  of  a  pension  to  a 
fireman's  widow  and  minor  children  unless 
bis  work,  duties,  or  occupation  as  a  fireman 
sustain  some  relation  to  bis  death ;  that  the 
fact  that  he  was  In  the  line  ffiC  his  duties  as 
a  fireman  must  have  soaiethlng  to  do  with 
his  death. 

The  construction  claimed  by  relatrix  la  bas- 
ed upon  the  clause  in  said  section  which  we 
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have  Italldaed.  Her  contention  Is  tbat  tbls 
clause  means  that,  If  a  fireman  dies  from  any 
cause  whatever  while  he  is  a  member  of  the 
Ore  department,  then  bis  widow  and  minor 
children  under  16  are  entitled  to  be  placed 
OD  the  pension  list.  In  other  words,  his 
death  does  not  have  to  be  related  In  any  man- 
ner whatever  to  the  i)erformance  of  his  du- 
ties as  a  fireman.  If  he  is  a  fireman  and  his 
death  occurs,  then  no  matter  how,  nor  where, 
nor  when,  that  death  came  about,  his  widow 
and  children  get  a  pension. 

It  seems  to  us  that  the  meaning  relatrlx 
extracts  from  the  words  "or  shall  die  from 
any  cause  whatever  while  in  such  service"  is 
obtained  by  giving  to  the  word  "service"  a 
limited  and  arbitrary  meaning.  Arbitrary  be- 
cause it  is  given  without  reference  to  the 
meaning  shown  by  the  context.  A  word  bav- 
Ing  several  meanings,  or  shades  of  meaning, 
must  be  given  tbat  meaning  which  the  con- 
text shows  it  was  Intended  to  have.  Now 
the  word  "service"  may  mean: 

"(1)  The  act  of  serving;  labor  performed  in 
the  interest  and  under  the  direction  of  others; 
the  work  of  a  slave,  hired  man,  or  employ^. 

♦  •  •  ®  Any  work  done  for  the  benefit  of 
another;  the  act  of  helping  another;  •  •  * 
hence,   also,  a  benefit  or  advantage  conferred. 

*  *  *  (3)  The  state  of  being  a  servant ;  the 
position  of  a  servant;  employment  in  the  in- 
terest of  a  person  or  of  a  cause.  •  •  •  (4) 
The  official  duty  or  work  required  of  one; 
henee,  also,  anv  lyttem  or  organization  intiitut- 
ed  for  the  aocoTnplishment  of  tueh  duty;  aa, 
military  or  naval  terviee;  the  consular  or  the 
diplomatic  terviee" — and  many  other  meanings. 
I<ew  Standard  Dictionary. 

Belatrlx   takes   the   last   meaning   giv^i 
above,  which  we  have  put  In  italics,  and,  ap- 
plying It  to  the  word   "service,"  makes  It 
mean  the  i^stem  or  organization  instituted 
by  the  city  for  the  extingnislunent  of  fires, 
or,  in  other  words,  the  dty  fire  department 
With  this  meaning  given  to  the  word  "serv- 
ice," the  clause  In  the  statute  sliould  be  un- 
derstood and  interpreted  as  If  it  read  "or 
shall  die  from  any  cause  whatever  while  in 
the  city  fire  department,  or  while  a  member 
of  such  city  fire  department."    But  suppose 
some   of  the  other  meanings  are  given  to 
the  word  "service."    Take  for  instance  the 
first  one  above^  "the  act  of  serving;    or  the 
worl£  of  a    •    •     •    hired  man  or  employ^," 
or  the  first  subdivision  of  the  fourth  defini- 
tion given  above  "the  official  duty  or  work 
required  ©f   one."     The   statutory    clause 
Tvould   then   read   "or  shall   die  from  any 
cause  whatever  while  In  the  act  of  serving 
as  a  fireman  or  doing  the  wo*  of  a  fireman 
or  while  in  the  official  duty  or  work  required 
of  a   fireman."     We  do  not  mean  to  hold 
that  the  word  "service,"  as  used  In  this  sec- 
tion, is  to  be  limited  to  these  two  meanings 
last  given.    We  dte  these  two  In  contradis- 
tinction to  the  meaning  given  it  by  relatrlx 
merely  to  show  that  It  has  different  mean- 
ings according  to  the  sense  In  which  it  is 
used.     And  the  sense  in  which  it  is  used 
must  be  determined  from  the  context. 


What  then  Is  tbat  meaning  as  shown  by 
the  context?     In  the  first  place,  a  careful 
reading  of  the  entire  act  does  not  reveal  any 
Instance  where  the  word  "service"  is  used 
In  the  sense  of  the  system  or  organization 
instituted  by  the  dty  for  the  extinguishment 
of  fires.    It  Is  never  used  to  express  the  fact 
that  the  fireman  is  a  member  of  the  flre  de- 
partment;  that  is,  in  the  sense  one  uses  the 
term  when  speaking  of  a  man  enlisted  in  the 
army  and  says  "He  is  in  the  military  serv- 
ice."    The  statute  nowhere  uses  the  word 
In  that  senses  but  always  in  the  sense  of  the 
labors,  duties,  and  things  to  be  performed 
by  a  fireman.    The  statute,  in  expressing  the 
idea  that  the  fireman  belongs  to  a  branch  of 
the  dty's  governmental  activities,  never  says 
"in  the  fire  service  of  the  dty,"  but  always 
the  words  "member  of  the  dty  flre  depart- 
ment" are  used.    In  the  next  place,  the  other 
clauses  in  section  9892  show  that  the  dause 
"or  shall  die  from  any  cause  whatever  while 
in  such  service"   does  not  have  the  scope 
and  meaning  relatrlx  would  ascribe  to  it 
These  other  clauses  give  a  pension:    (1)  If  a 
member   of    the   fire   department   be   killed 
"while  in  the  performance  of  bis  duty";   or 
(2)  die  as  the  result  of  an  injury  received 
"in  the  line  of  bis  duty ;"  or  (3)  die  as  the  re- 
sult of  any  disease  contracted  "by  reason  of 
his  occupation  as  fireman."    In  all  three  of 
these  the  death  must  sustain  a  relation  of 
some  sort  to  the  duties  and  work  of  a  fire- 
man, either  a  causal  relation  or  a  relation 
of   time   of   occurrence   with    performance. 
Why  should  these  limitations  be  carefully  in- 
serted in  each  of  these  three  clauses,  if  the 
Legislature  Intended  by  the  next  dause  to 
give  a  pension  in  case  of  the  death  of  a  fire- 
man without  regard  to  whether  the  death 
had  any  connection  whatever  with  the  per- 
formance of  the  duties  of  a  fireman?    The 
last  dause,  if  it  means  what  relatrlx  says  it 
does,  would  give  a  pension  to  the  widow  and 
minor  children  of  a  deceased  fireman  no  mat- 
ter whether  he  was  killed  "while  in  the  per- 
formance of  bis  duty"  or  not    It  would  also 
give  a  pulsion  If  the  fireman  was  Injured 
and  died  from  such  injury  while  still  a  fire- 
man, no  matter  whether  such  injury  was  re- 
ceived "In  the  line  of  his  duty"  or  was  re- 
ceived while  he  was  bent  upon  a  purely  per- 
sonal matter  and  attempting  to  perpetrate  a 
crime.    If  he  died  from  a  disease,  it  would 
not  make  any  difference  whether  that  dis- 
ease was  "contracted  by  reason  of  his  occu- 
pation as  fireman"  or  not,  so  long  as  he  was 
still  a  member  of  the  fire  department,  and 
this  section  deals  only  with  members.    Hence 
it  would  seem  that  to  give  the  Italicized 
clause  In  controversy  the  meaning  ascribed 
to  It  by  relatrlx  is  to  eliminate  entirely  the 
three  preceding  clauses  of  the  section,  or  to 
render- them  meaningless  or  reduce  them  to 
useless   surplusage;     This   would   violate  a 
cardinal  rule  in  the  construction  of  statutes: 
"It  is  a  cardinal  rule  in  the  constmction  of 
statutes  that  effect  is  to  be  given,  if  poeaitile,  to 
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every  word,  clause,  and  sentence.  It  is  the 
duty  of  the  court,  bo  far  as  practicable,  to  recon- 
cile the  different  provisions  so  as  to  make  them 
consistent  and  harmonious,  and  to  Kive  a  sen- 
sible and  intelligent  effect  to  each.''  36  Cyc. 
1128.  1129 ;  Strottman  v.  St  Louis,  etc.,  R.  CJo., 
211  Mo.  227,  loc.  cit.  251,  109  8.  W.  789. 

So  that  the  phrase  "while  In  such  service" 
is  not  synonymous  with  "while  a  member  of 
the  fire  department"  But  the  word  "serv- 
ice" means  the  "same  service"  referred  to  In 
the  three  preceding  clauses;  that  is  to  say, 
a  service  rendered  "in  the  line  of  his  duty" 
or  "by  reason  of  his  occupation  as  a  fire- 
man." The  word  "service"  as  here  used 
means  the  act  of  serving,  the  labor  perform- 
ed or  the  duties  required  of  a  fireman,  and 
is  not  used  to  refer  to  or  designate  a  de- 
partment of  the  city's  activities.  The  word 
"such,"  which  precedes  and  modifies  the 
word  "service,"  shows  this  to  be  true,  be- 
cause the  word  "such"  is  essentially  a  term 
of  comparison.  It  means  "of  that  kind;  of 
the  same  or  like  kind;  identical  with  or 
similar  to  something  specified."  New  Stand- 
ard Dictionary.  So  that  when  the  statute 
contains  several  clauses,  each  containing  a 
provision  that  the  fireman  must  be,  at  the 
time,  In  the  line  of  his  duties  and  attending, 
to  them,  and  then  follows  It  with  another 
clause  containing  the  provision  "while  In 
such  service,"  the  word  "such"  means  that 
the  service  must  be  of  the  same  kind  as  that 
which  has  been  enumerated. 

It  also  appears  that  the  construction  sought 
to  be  placed  by  relatrlx  upon  the  italicized 
clause  of  said  section  is  contrary  to  the  whole 
Intent  and  spirit  of  the  firemen's  pension 
act  The  provisions  therein  for  a  pension 
are  not  the  same  as,  nor  do  they  partake  of 
the  nature  of,  an  unlimited  contract  of  life 
Insurance.  The  "pension"  created  by  the 
statute  has  in  It  the  idea  of  an  allowance 
because  of  death  or  disability  arising  from,  or 
connected  In  some  way  with,  the  performance 
of  the  duties  in  the  line  of  a  hazardous  oc- 
cupation In  the  Interest  of  the  public.  The 
statute  did  not  create  a  system  of  life  In- 
surance Insuring  a  fireman  against  every 
hazard  of  life  to  which  men  as  Individuals 
are  exposed,  but  only  to  those  hazards  whldi 
arise  from  the  performance  of,  or  while  he  is 
performing,  or  is  in  the  line  of,  his  public 
duties.  Section  9891  provides  that,  If  a  fire- 
man becomes  permanently  disabled,  he  may 
be  retired  "from  service,"  that  is,  from  the  re- 
quirement to  perform  the  duties  of  a  fireman, 
and  shall  receive  a  pension.  But  his  disable- 
ment mast  be  from  something  occurring 
"while  in  the  performance  of  his  duty"  or  "by 
reason  of  service  in  the  department,"  and 
such  disability  must  have  l>een  "contracted 
In  the  service  of  such  fire  department"  (The 
word  "service"  as  here  used  is  dearly  not 
equivalent  to  membership  in  the  department) 
And  so  on  throughout  the  act  the  disability, 
injury,  incapacity,  or  whateirer  It  is,  must 
arise  from,  or  be  connected  in  some  way 
With,  the  performance  of  the  duties  of  a  fire- 


man, dearly,  If  Jesse  King  had  been  mere- 
ly disabled  when  he  was  shot  tn  his  quarrel, 
he  could  not  have  claimed  a  pension.  But 
according  to  his  widow's  contention,  since 
he  was  killed,  she  can.  The  evident  spirit 
and  purpose  of  the  act  does  not  bear  this  out 
It  provides  two  funds,  the  "relief  fnnd"  and 
the  "retirement  fund."  Public  moneys  can 
be  used  to  replenish  the  former,  but  not  the 
latter,  which  must  come  from  contributions 
and  other  private  sources.  Firemen  that  are 
disabled  In  the  performance  of  their  duties, 
or  who,  In  the  line  of  their  duty,  hare  con- 
tracted something  which  results  In  disability, 
may  be  pensioned  out  of  the  "relief  fund," 
and  so  may  their  widows  and  children  under 
16,  if  death,  instead  of  disability,  comes  In 
the  line  of  duty.  Section  9894  provides  for 
the  retirement  and  xjensloning  of  a  fireman 
after  he  Is  60  years  old  and  has  served  22 
years  in  the  fire  department  This  section 
says  nothing  about  "disability"  as  a  prereq- 
uisite to  obtaining  tiie  i)en3lon,  unless  in- 
deed disability  is  implied  by  age  and  l^igth 
of  service.  It  also  provides  that  if  such 
fireman,  retired  through  length  of  service, 
dies,  his  widow,  If  married  to  hlna  before 
retirement  and  his  children  under  16,  may  be 
pensioned.  But  the  pensions  provided  in  this 
section  are  payable  out  of  the  "retirement" 
fund  and  not  out  of  the  "relief*  fund,  which 
is  maintained  out  of  public  moneys.  This 
section  is  the  only  section  which  does  not 
contain  a  provision  requiring  the  disability 
or  death  of  the  fireman  to  be  in  consequence 
of  or  while  in  performance  of  doty  as  a 
prerequisite  to  the  pension  before  it  can  be 
granted ;  and  the  pension  It  provides  is  pay- 
able only  out  of  the  private  fund.  Bnt  the 
pension  provided  for  In  section  9692,  and 
which  relatrlx  herein  is  seeking,  is  payable 
out  of  the  fund  derived  from  public  moneys. 
Section  9895  provides  a  pensl(Hi  for  tbe 
widow  of  a  fireman  who  dies  after  being  re- 
tired and  pensioned,  under  section  9661  "by 
reason  of  injuries  sustained  or  disease  con- 
tracted while  serving  as  a  member  of  the 
fire  department" ;  but  this  pension  is  likewise 
payable  out  of  private  funds.  So  that 
throughout  the  entire  act  so  far  as  it  au- 
thorized the  use  of  public  money,  great  care 
is  exercised  to  authorize  Its  use  only  in 
those  instances  where  the  occasion  calling 
therefor  arose  from  the  work  done  for  the 
public  or  while  such  work  was  being  done. 
Section  47,  art  4,  ot  the  Ck>nstitution,  em- 
powers the  Legislature  to  authorize  the  crat- 
tlon,  maintenance,  and  management  of  a 
fund  for  crippled  and  disabled  firemen  and 
for  the  relief  of  widows  and  minor  children 
of  deceased  firemen,  "said  fund  to  be  taken 
from  the  municipal  revenue  of  such  cities.'^ 
Doubtless,  the  distinction  maintained  throueh- 
out  the  act  between  the  payments  to  be  made 
out  of  the  "relief  fund  and  those  to  b© 
made  out  of  the  "retirement"  fund  may  have 
been  preserved  lest  the  ccmstltntlonal  provi- 
sion did  not  give  power  to  take  public  money- 
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to  pay  elthefr  a  fireman  who  bas  been  retired 
for  length  of  service  bnt  who  has  not  been 
disabled,  or  the  widow  and  orphans  of  a  fire- 
man who  dies  after  he  bas  been  retired,  and 
therefore  after  he  Is  no  longer  In  the  service 
of  the  <Aty.    Bnt  the  same  reason,  namely, 
fear  of  a  lack  of  constltntlonal  power.  Is 
equally  efficacious  In  causing  the  Legislature 
to  limit   the    pensions    paid    out   of   funds 
created  by  public  moaey  to  those  cases  where 
the  disability  or  death  was  caused  by  the 
performance  of,  or  occurred  In  the  Une  of, 
pubUc  duties,  or  while  they  were  being  per- 
formed, and  not  to  extend  sndi  pensions  to 
cases  where  the  death  was  wholly  disconnect- 
ed from  public  duties  either  in  point  of  time 
or  with  respect  to  matters  of  causal  relation. 
It  is  a  fundamental  principle  ot  the  law  of 
this  state  that  public  money  shall  not  be  paid 
to  a  private  Individual  for  something  wholly 
disassociated  from  the  Interests  of  the  public 
Itself.     But  If  relatrlx's  construction  of  the 
clause  in  controversy  Is  correct,  then  the  Ufe 
of  a  man  as  an  Individual  Is  Insured  at  pub- 
Uc exx>ense  merely  because  of  the  fact  that  he 
happened  to  be  a  member  of  the  city  fire  de- 
partment.   Such  Is  not  the  general  policy  of 
our  law,  and  therefore  we  do  not  think  the 
statute  In  question  confers  a  right  to  a  pen- 
sion upon  the  widow  and  minor  children  of 
a  fireman  when  his  death  arises  from  a  cause 
entirely   disconnected  from   bis   services  as 
a  fireman  and  at  a  time  when  he  Is  out  of  the 
line  of  his  duties  and  engaged  in  a  purely 
personal  affair  of  his  own.    Scott  v.  Mayor 
and  Aldermen  of  New  Jersey,  68  N.  J.  Law, 
687,  54  AtL  441, 

[4,  n  It  Is  true  section  9888  authorizes  the 
retention  from  a  fireman's  pay  of  certain 
sums  monthly  which  go  into  the  relief  fund 
In  addition  to  the  other  public  moneys  con- 
stituting that  fund;  but,  if  this  has  any 
tendency  to  give  the  fireman  a  quasl-proper- 
ty  interest  hi  such  fund,  it  does  not  do  so 
beyond  the  terms  of  the  law  providing  for 
the  pension.  The  fact  that  the  fireman  must 
contribute  to  the  fund  does  not  broaden  his 
rights  or  the  rights  of  his  widow  and  children 
to  the  pension.  It  does  not  authorize  the 
iwarding  of  a  pension  where  the  death  oc- 
trurs  under  circumstances  which  are  not 
^Itbin  the  terms  of  the  law  granting  the  pul- 
sion. Governmental  employ^  can  have  no 
>roperty  rights  in  a  pension  fund,  nor  can 
hose  claiming  under  them  have  any  such 
igbta  except  their  claims  be  based  upon  and 
ome  within  the  laws  governing  the  fund. 
»eople  ex  rel.  v.  Coler,  173  N.  Y.  103,  65  N. 
".  056.  The  retention  by  the  city  of  a  part 
t  the  fireman's  salary  and  the  placing  of 
be  same  in  the  "relief  fund"  does  not  make 
he  same  any  the  less  a  public  fund,  nor  do 
he  moneys  going  into  said  fund  cease  to 
e  public  moneys.  State  ex  rel.  v.  Board  of 
"rnstees  Policemen's  Pension  Fund,  121  Wis. 
#,  98  N.  W.  954.  Notwithstanding  the  pay- 
lent  ot  a  part  of  the  salaries  of  the  firemen 
ito  a  fund,  the  same  remains  a  public  fund. 


and  the  payor  ot  such  sums  has  no  vested 
right  therein  which  cannot  be  taken  away 
by  subsequent  legislatiion.  Pennle  ▼.  Rels, 
132  U.  S.  464, 10  Sup.  Ct  149,  83  Ia  Ed.  426. 

It  Is  urged  that  the  three  clauses  of  sec- 
tion 9S92  si>ecifylng  the  death  of  a  fireman 
killed  in  performance  of  duty,  dying  from  In- 
juries received  therein,  or  from  disease  con- 
tracted by  his  occupation,  covers  every  pos- 
sible cause  of  death  arising  as  a  consequence 
of  the  ];)erformance  of  his  duties,  and,  for 
this  reason,  the  next  clause  is  mere  surplus- 
age and  has  no  function  to  perform  If  it  Is 
to  be  given  the  interpretation  we  place  upon 
it  It  might  be  retorted  that  relatrlx's  con- 
struction makes  the  other  three  clauses  mere 
surplus  words.  But  we  do  not  think  our  con- 
struction eliminates  the  fourth  clause  from 
said  section,  or  makes  It  of  no  effect.  It  may 
have  been  Inserted  out  of  precaution  lest 
some  circumstances  might  arise  wherein  the 
death  would  occur  while  the  fireman  was  In 
the  line  of  his  duty,  and  yet  not  come  within 
the  purview  of  the  three  preceding  clause* 
A  fireman  might  die  while  in  the  perform- 
ance of  his  duties,  and  yet  his  widow  have 
dlfllcnlty  in  proving  that  his  death  arose  from 
or  was  caused  thereby.  In  such  case,  the 
clause  now  in  controversy  would  relieve  her 
of  the  necessity  of  proving  that  such  was 
the  fact.  And  the  clause  may  have  been  in- 
serted for  this  very  purpose.  In  other  words, 
the  clause  may  be  a  legislative  declaration 
that,  if  the  death  occurred  whUe  he  was  in 
the  act  of  performing  the  work  of  a  fireman 
or  In  the  Une  of  his  duties,  then  tbe  pension 
would  be  granted  without  regard  to  the  cause 
of  death.  We  do  not  say  that  such  is  Its  pur- 
pose, it  being  unnecessary  to  do  so  la  this 
case,  since  clearly  relatrlx's  husband's  death 
did  not  occur  while  he  was  In  the  perform- 
ance of  his  duties.  We  mentlMi  it  merely  as 
an  illustration  of  the  fact  that  the  three  pre- 
ceding clauses  do  not  necessarily  cover  all 
varieties  of  their  class,  and  therefore  do  not 
come  within  an  exception  rendering  tbe  doc- 
trine of  ejusdem  generis  inapplicable.  31 
Cya  1122. 

The  construction  placed  by  ns  upon  said 
section  9692  renders  it  unnecessary  for  us  to 
go  into  the  question  whether  King  was  or 
was  not  a  member  of  the  fire  department  at 
the  time  he  died.  The  return  of  the  board 
includes  certain  matters  which  allege  that 
King,  after  entering  into  the  quarrel  in  the 
saloon,  went  away  and  procured  a  pistol,  and, 
upon  returning  to  and  entering  the  saloon, 
was  shot  and  injured,  and  that,  upon  learn- 
ing of  such  conduct  upon  bis  part,  the  board 
suspended  him,  and  that  afterwards,  during 
such  suspoislon  and  before  he  bad  been  re- 
instated or  had  ever  retomed  to  his  work  as 
a  fireman,  he  died  from  tbe  wound  he  receiv- 
ed. The  board  argues  from  this  that  he  was 
therefore  not  a  member  of  the  department  at 
the  time  he  died,  and  that  relatrlx  is  not  en- 
titled to  a  pension  because  he  was  susgended 


Digitized  by  LjOOQ  l€ 


934 


184  SOUTHWBSTBRN  KBPORTBSB 


(Mo. 


prior  to  Us  death  and  was  in  suspension 
when  that  occurred.  Our  constmctlon  of  the 
section  and  the  si^rlt  and  meaning  of  the 
act,  however,  make  it  unnecessary  to  say 
whether  his  suspension  has  any  bearing  upon 
i«latrix*s  right  or  lack  of  right  to  a  pension. 
We  do  not  put  our  denial  of  her  right  up<xi 
that  ground. 

It  results  from,  the  foregoing  that  the  Judg- 
ment of  the  trial  court  quashing  the  record 
of  the  board  should  be  reversed,  and  the  case 
remanded,  with  directions  to  quash  the  writ 
of  certiorari  and  dismiss  relatrlx's  petition. 
It  is  so  ordered.    All  concur. 


REYNOLDS  T.  CITY  ICB  &  STORAGE  CX). 

(No.  11883.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

April  8,  1916.) 

1.  Masteb  and  Sebvant  «=»234(1)— Injtjbies 

TO    SBBVAKT— OONTBIBUTOBT  NeOLIOBNOE. 

Where  an  iceman,  who  knew  tltat  a  strip  of 
iron  on  the  endgate  of  the  wa^on  which  was 
hun^  in  a  horizontal  position  bo  that  it  was  a 
continuation  of  the  bed  was  loose  on  one  side, 
and  who  had  previously  oaught  his  foot  in  at- 
tempting to  jump  from  the  endgate  to  the 
ground,  jump^  from  the  endgate  to  the  ground, 
be  was  negligent  ns  a  matter  of  law  barring  re- 
covery for  injuries  resulting  from  the  catching 
of  his  foot  on  the  loose  strip. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  706;  Dec  Dig.  «=> 
234(1).] 

2.  Masteb  and  Servant  iS=>101,  1(^6)— In- 

JUBIB8  TO  SEBVANT^DTJTY  OF  MASTEB. 

A  master  is  bound  to  furnish  appliances 
which  are  reasonably  safe,  but  is  not  required 
to  furnish  appliances  absolutely  safe. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  181-184;  Dec.  Dig.  «=» 
101,  l(fi(e).] 

3.  Masteb  and  Sebvant  €=9247(2)— Injtbies 
TO  Servant— PROinMATE  Oatjse. 

Where  an  iceman,  knowing  that  the  endgate 
of  bis  wagon  which  was  bung  so  as  to  form  a 
continuation  of  the  bed  was  defective  in  that  on 
one  side  the  iron  strip  which  formed  the  end 
was  loose,  attempted  to  jump  from  the  endgate 
to  the  ground  and  caught  liis  foot  on  the  loose 
strip,  his  own  negligence,  and  not  that  of  the 
master,  was  the  proximate  cause  of  the  injury ; 
it  appearing  tliat  on  one  side  of  the  endgate 
the  iron  was  tight 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  786;  Dec  Dig.  <S=» 
247(2).] 

Appeal  f  r(»n  Circuit  Court,  Jackson  Ooon- 
ty ;   Frank  G.  Johnson,  Judge. 

"Not  to  be  officially  published." 

Action  by  Albert  A.  Reynolds  against  the 
City  Ice  &  Storage  Company,  a  corporation. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
Affirmed. 


Guy  M.  Cowglll,  of  Kansas  City,  for  ap- 
p^ant  Boyle  &  Howell,  Glen  L.  Bruner, 
and  Jos.  S.  Brocks,  all  of  Kansas  City,  for 
respondent. 

TRIMBLE,  J.  Plalntlft  was  in  the  employ 
of  defendant  and  engaged  In  delivering  ice 


to  customers  in  Kanwag  CSty.    Ddi^ety  was 

made  from  a  wagon.  The  endgate  was  so  at- 
tached that  it  could  be  held  upright  like  the 
sides  of  the  bed,  thus  preventing  ice  from 
sliding  out  of  the  wagon  when  going  op  hill ; 
or  It  could  be  lowered  to  the  plane  of  the 
bed  and  there  held  by  chains,  and,  in  tills 
position.  It  formed  an  extension  ot  the  bed 
beyond  the  end  of  the  wagon ;  or  it  could  be 
lowered  until  it  hung  down  perpendlcnlarly 
from  its  hinges  on  the  end  of  the  bed.  Along 
what  would  be  the  top  of  the  endgate  when 
It  was  in  an  upright  position  was  a  strip  of 
iron  bolted  to  the  wood  and  extending  the 
full  length  of  the  gate.  At  one  end  thereof, 
and  extending  perhaps  halfway  the  length  of 
the  endgate,  the  wood  next  the  iron  had  be- 
(^ome  worn  and  the  screws  loose,  so  that, 
when  the  endgate  was  let  down  to  the  same 
plane  as  the  bottom  of  the  wagon  bed,  the 
strip  of  iron  extended  from  a  half  to  three- 
quarters  of  an  inch  above  the  hoard.  With 
one's  face  to  the  front  end  of  the  wagon, 
this  projection  began  at  the  left  end  of  the 
gate  and  extended,  as  stated,  perhaps  half- 
way along  the  length  of  the  gate.  The  rest 
of  the  way  the  strip  was  down  tight  against 
the  board.  The  wagon  had  been  turned  to 
the  north.  Plaintiff  was  in  the  wagon  bed 
and  walked  to  the  south  end,  where  the  end- 
gate  was  In  a  horizontal  position  in  the  same 
plane  as  the  bottom  of  the  bed.  Plaintiff, 
facing  Efouth,  stooped  down  and,  placing  his 
right  hand  at  the  west  end  of  the  endgate, 
attempted  to  leap  to  the  ground.  As  he  made 
the  spring,  his  right  foot  slipped  on  the 
board  and  caught  upon  the  protruding  strip 
of  iron,  causing  liis  body  to  swing  around  to 
the  right  as  on  a  pivot  and  fall  to  the  ground 
with  his  left  leg  doubled  under  him,  break- 
ing it  in  two  places.  He  brought  this  suit 
for  damages  and  obtained  a  verdict  in  the 
sum  of  $2,750.  A  motion  for  new  trial  was 
sustained  "for  the  reason  that  the  court 
erred  in  refusing  to  give  an  instruction  In 
the  nature  of  a  demurrer  to  the  evidenc-e 
asked  by  the  defendant  at  the  close  of  the 
evidence  on  behalf  of  the  plaintiff  and  at 
the  dose  of  all  the  evidence."  Plaintiff  ap- 
pealed. 

The  foundation  of  plaintiff's  case  Is  the 
alleged  failure  of  defendant  to  exercise  or- 
dinary care  to  furnish  plaintiff  a  reasonably 
safe  appliance  with  whidi  to  work.  And  the 
petition  also  alleged  that,  prior  to  plalntifTs 
fall,  he  called  defendant's  attention  to  the 
condition  of  the  endgate,  and  that  defendant 
promised  to  repair  same,  but  failed  to  do  so. 
The  answer.  In  addition  to  a  general  denial 
pleaded  contributory  negligence  and  assump- 
tion of  risk. 

PlalntitTs  evidence  shows  that  be  was  SO 
years  of  age;  that  he  had  been  a  driver  of 
teams  and  wagons  all  his  life,  and  had  work- 
ed around  ice  wagons  for  25  or  30  years. 
The  wagon  bed  was  5  feet  wide,  and  betow 
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the  endgate  was  a  step  about  80  Inches  In 
length ,'  bat,  when  the  endgate  was  adjusted 
to  the  same  plane  as  the  bottom  of  the 
wagon  bed,  It  extended  beyond  the  step. 
Plaintiff  testified  that  be  placed  his  right 
hand  on  the  west  end  of  the  endgate  and  In- 
tended to  jump  ont  with  both  feet  at  the 
same  time,  as  he  always  did;  but  that  time 
his  right  foot  slipped  on  the  slush  in  the 
bed,  and  his  right  heel  caught  on  the  pro- 
jecting edge  of  the  Iron.  Plaintiff  also  tes- 
tified that  he  had  slipped  and  caught  his  heel 
on  this  Iron  baud  before  that.  How  often  he 
was  not  able  to  say,  but  be  bad  done  so. 
Howeyer,  always  theretofore  he  had  been 
able  to  catch  and  recover  himself.  Plaln- 
tUTa  son,  who  was  the  driver  of  the  wagon, 
and  who  testified  In  plaintiff's  behalf,  tes- 
tified to  slipping  and  catching  his  heel  on 
the  Iron  strip  prior  to  the  date  of  the  Injury. 
Plaintiff  further  testified  that  a  man  could 
get  out  of  the  wagon  a  dozen  different  ways 
tf  be  wanted  to,  and  they  would  all  be  safe; 
that  be  could  have  gotten  out  of  the  wagon 
a  little  east  or  west  of  where  he  did  get  out, 
and  could  have  gotten  out  on  either  side  of 
the  place  where  the  strap  Irtm  was  loose.  He 
was  then  asked: 

"Q.  Well,  why  didn't  you  do  it?  A.  Well, 
when  jron  are  in  a  hurry  you  don't  always  wait 
to  pick  ont  a  place;  you  just  jump  right  out 
I've  been  doing  it  all  my  life,  and  I  never  got 
hurt  before,  to  amount  to  anything." 

He  then  went  on  to  say  that  he  could  not 
say  he  was  In  any  more  of  a  hurry  than 
he  nsnaliy  was;  that  he  was  In  no  particu- 
lar hurry ;  that  he  did  not  notice  the  Ice  on 
tbe  endgate,  did  not  pay  any  attention  to  it; 
that  if  he  had  thought  of  being  specially 
carefal  be  could  have  avoided  the  injury, 
bat  be  got  ont  that  time  Just  like  he  always 
did;  and  that  he  was  always  carefal. 

[1]  We  have,  then,  a  wagon  with  an  end- 
gate  which  could  be  either  let  down  or  low- 
ered to  the  level  of  the  wagon  bed.  The  end- 
gate  was  not  for  tbe  purpose  of  enabling  the 
employ^  tf  get  In  or  out  of  the  wagon.  A 
step  was  provided  for  that  pnrjjose.  The 
loose  strip  extended  only  a  part  of  the  way 
across.  The  rest  of  the  way  It  was  tight. 
Plaintiff  was  perfectly  familiar  with  the  con- 
dition of  the  strip.  He  could  have  gotten  out 
of  the  wagon  at  places  other  than  over  tbe 
loose  strip.  Had  he  gone  to  the  other  end  of 
the  endgate,  his  heel  would  have  been  In  no 
danger  of  catching  on  the  Iron.  There  were 
various  other  safe  ways  of  getting  out  of  tbe 
wagon.  And  yet,  knowing  all  these  things, 
be  chose  to  get  out  at  a  place  and  in  a  way 
that.  If  be  did  slip,  bis  heel  would  catch  and 
lie  wonld  be  in  danger  of  l)eing  thrown.  And 
In  addition  to  all  this,  be  bad  slipped  before, 
and  bis  heel  bad  caught  before,  although  he 
says  be  bad  always  been  careful.  So  that, 
notwithstanding  hla  efforts  at  care,  he  had 
both  slipped  and  caught  his  heel  when  get- 
ting out  at  that  place  and  in  the  way  he  did. 
"We  tblnk  tbat,  in  choosing  this  place  and 


way  of  getting  out,  he  was,  nnder  the  cir- 
cumstances, guilty  of  contributory  negligence 
as  matter  of  law. 

[2]  The  master  is  under  obligation  to  fur- 
nish an  appliance  that  is  reasonably  safe,  but 
is  not  required  to  furnish  one  that  is  abso- 
lutely safe.  Plaintiff  knew  better  how  to 
alight  from  the  wagon  than  did  the  master; 
and  tbe  endgate  not  being  furnished  for  tbe 
purpose  of  enabling  the  plaintiff  to  alight 
from  the  wagon,  and  plaintiff  not  being  re- 
quired to  use  it  for  that  purpose,  nor  requir- 
ed to  get  out  over  the  place  where  the  strip 
was  loose,  and  being  fully  cognizant  of  tbe 
dangers  of  getting  out  at  that  place  and  In 
the  manner  he  did,  his  injury  arose,  not  from 
a  failure  of  the  master  to  observe  ordinary 
care  in  furnishing  the  wagon  and  Its  appli- 
ances, but  from  tbe  use  thereof  which  plain- 
tiff chose  to  make  of  It,  and  bis  Improper  and 
negligent  method  of  getting  out  of  the  wagon 
knowing  full  well  the  hazards  attending  that 
place  and  way.  As  said  in  tbe  case  of  Beebe 
V.  St.  Louis  Transit  Co.,  206  Mo.  419,  loa  dt 
435,  436,  103  S.  W.  1019,  1023  (12  L.  B.  A.. 
[N.  S.]  760): 

"The  general  rule  of  law  is  that  the  master 
must  use  ordinary  and  reasonable  care  to  sup- 
ply and  maintain  safe  machinery,  tools,  and 
appliances  with  which  to  do  tbe  master's  work; 
but  the  master  is  not  required  to  furnish  his 
servant  machinery,  tools,  and  appliances  which 
are  absolutely  safe;  nor  can  an  employer  be 
held  guilty  of  negligence  in  the  failure  of  the 
discharge  of  his  duty  towards  his  servant  where 
he  furnishes  machinery  and  appliances  whicli 
are  reasonably  safe  when  used  in  the  manner 
intended  to  be  used,  but  which  may  become  dan- 
gerous if  used  for  a  purpose  for  which  they 
were  not  intended  or  adapted.  Grattis  v.  Rail- 
road, 153  Mo.  380  [55  S.  W.  108,  48  L.  R.  A. 
399,  77  Am.  St.  Rep.  721]." 

[S]  In  tbe  case  at  bar,  it  was  not  the  neg- 
ligence of  the  master  in  falling  to  furnish  a 
reasonably  safe  wagon,  when  used  In  the  way 
It  was  Intended  to  be  used,  that  caused  tbe 
injury.  It  was  the  negligence  of  the  servant 
In  using  It  that  caused  tbe  injury.  The  fail- 
ure to  repair  the  strip  was  not  the  proximate 
cuase  of  the  Injury.  The  wagon  or  endgate 
was  a  suitable  ai^liance  for  the  purpose  for 
which  It  was  Intended,  but  the  Injury  occur- 
red because  the  plaintiff  negllgentiy  chose  to 
get  out  of  the  wagon  at  tbe  place  and  in  tbe 
way  he  did.  In  such  case,  the  servant  cannot 
recover.  Holmes  v.  Brandenbaugb,  172  Mo, 
63,  72  S.  W.  660.  The  manner,  place,  and 
method  of  getting  out  of  the  wagon  was  whol- 
ly within  tbe  control  of  the  servant  He  was 
fully  aware  of  the  condition  of  the  gate  at 
the  west  end  thereof.  He  was  free  to  use  the 
step  provided  for  tbe  purpose,  or  was  free  to 
get  out  at  places  where  there  was  neither 
danger  of  slipping  nor  of  catching,  and  yet 
chose  to  get  out  at  tbe  dangerous  place  and 
In  tbe  unsafe  way,  when  be  knew  he  was 
liable  to  slip  and  c&tcSi.  It  would  seem  that 
to  bold  defendant  liable  In  this  case  would 
render  every  farmer  liable  every  time  a  hired 
hand  fell  In  getting  out  of  bis  farm  wagon, 
regardless  of  the  method  adc^ted  by  tbe  lat- 
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ter  to  get  oat  or  the  known  dangers  he  toI- 
ontaiily  encountered  In  so  doing. 

Plaintiff  says  the  case  Is  like  that  of  Blles- 
ner  t.  Rlesmeyer  DistUling  Co.,  174  Mo.  App. 
189,  167  S.  W.  980.  We  do  not  think  so. 
There  the  plaintiff,  a  young  man  not  quite 
of  age,  was  ordered  to  insert  hla  finger  into 
the  cylinder  of  a  corking  madiine  and  was 
Injured  as  a  result  thereof.  The  injury  arose 
as  the  direct  result  of  doing  what  he  was 
told  to  do.  The  plaintiff  in  that  case  was 
required  to  use  the  machine  in  a  particular 
way.  There  Is  nothing  of  that  kind  in  the 
case  at  bar. 

The  Judgment  is  affirmed.    All  concur. 


ODEBINGER  ▼.  FroEMTY  &  DEPOSIT  CO. 
OF  MARYLAND.    (No.  11850.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  3,  1916J 

L  iKStlBAHCK  €=663(7)  —  Bdbqlakt  Inbub- 
ANCB— Notice  and  Proofs  of  Losfr— Suffi- 
oiXNOT  OF  Evidence. 

In  an  action  on  a  policy  of  burglary  insar- 

ance,   evidence   held  to  show   that   notice   and 

proofs  of  loss  were  given  the  insurer. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent.  Dig.  f§  1723.  1724,  1726,  1727;   Dec.  Dig. 

«=»665(7).] 

2.   INSUBANCE  <3=»335ra)  —  BUBOLART  INSDB- 

ANCE — KjEEPINQ  OF  BOOES  BY  IXSDBED. 
A  book  wherein  the  owner  of  a  pool  hall 
entered  the  amounts  of  money  taken  in,  amounts 
paid  out,  and  the  amounts  placed  in  the  safe 
each  day,  was  a  compliance  with  his  policy  pf 
burglary  insurance  requiring  him  to  keep  books 
showing  the  money  on  hand  to  enable  the  insurer 
to  determine  a  loss. 

[Kd.   Note.— For  other   cases,   see   Insurance, 
Cent.  Dig.  §  853;   Dec.  Dig.  <g=»835(3).] 
8.  Appeat,  and  Ebbob  €=>  1050(1)— Habsoess 

Ebhob— Evidence. 

In  an  action  on  a  policy  of  burglary  insur- 
ance on  money  in  insurpd's  safe,  error  in  the 
trial  court's  ruling  that  insured  had  a  right  to 
prove  the  contents  of  the  safe,  including  unin- 
sured property,  and  to  mention  such  property  in 
so  doing,  was  harmless  unless  the  jury  were  led 
into  incorporating  the  value  of  such  property  in 
their  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1008,  1069,  4153,  4157; 
Dec.  Dig.  ®=>10oO(l).] 

4.  Inbubance  $=>60.')(12)  —  Buboi.art  Inbub- 

ANCE— Action— Instbuction. 
In  an  action  en  a  policy  of  burglary  insur- 
ance on  money  in  insured's  safe,  an  instruction 
that  if  the  jury  found  from  the  evidence  that 
money  belonging  to  plaintiff  was  stolen  from 
the  safe  and  taken  and  curried  away,  and  if  they 
further  found  that  same  was  lost  to  the  plain- 
tiff, referring  thereafter  to  "such  loss,'*  was  not 
erroneous  as  misleading  the  jury  or  authorizing 
them  to  include  in  their  verdict  the  loss  of  unin- 
sured watches  and  jewelry  in  insured's  safe. 

[Ed.  Note. — For  other  ca.ses,  see  Insurance, 
Cent.  Dig.  S  1780;   Dec  Dig.  «=>669(12).] 

8.  IN80BANCE  «=»332%,  New,  voL  13  Key-No. 

Series— BUBOLART  Insurance— Increase  of 

Hazard. 

Where  the  local  agent  who  solicited  a  bur- 
glary insurance  policy  was  a  frequenter  of  in- 
sured's pool  hall  where  a  handbook  was  run,  a 


method  of  gambling  on  horse  races,  and  where 
card  games  were  played  for  brass  checks  good  for 
merchandise,  a  practice  in  operation  when  the 
poUcy  was  taken  out,  the  policy  was  not  invalid 
as  for  an  increase  of  liazard  after  its  isanance. 

6.  Insurance    «=a602— Loss— Nonpayment— 
Penalty — Bubqlary  Insuramce. 

In  an  action  on  a  policy  of  hnrglary  insur- 
ance covering  money  in  the  safe  in  insured's  pool 
hall,  where  there  were  facts  disclosed  after  loss 
tending  to  throw  suspicion  on  insured's  claim 
that  be  had  money  in  the  safe  at  the  time  of 
the  burglary,  or  at  least  that  he  had  anything 
like  the  sum  he  claimed,  while  he  claimed  the 
amount  of  the  policy  as  bis  Joss,  his  suit  bring 
for  such  amount,  but  his  evidence  and  the  jury's 
finding  for  much  less,  the  insurer  was  not  liable 
for  the  penalty  for  vexatious  delay  and  for  an 
attorney  8  fee,  having  the  right  under  the  cir- 
cumstances to  require  plaintiff  to  establish  the 
proof  of  his  loss  and  the  extent  there^if  in  court. 
CE!d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1498;   Dec.  Dig.  «=>602.] 

7.  Insurance  «=>602  —  Vexatious  Dei.ay  — 
Question  for  Jury. 

The  question  of  vexatious  refusal  to  pay  a 
policy  of  insurance  is  ordinarily  a  question  of 
fact  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1498;  Dec.  Dig.  <B=>602.] 

Appeal  from  Clrcnlt  Court,  Jackson  Goon- 
ty ;  Frank  6.  Johnson,  Judge. 

"Not  to  be  officially  published." 

.Suit  by  Vic  Gueringer  against  the  Fidelity 
&  Deposit  Company  of  Maryland.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed  conditionally  upon  filing 
of  a  remittitur ;  otherwise  reversed,  and  case 
remanded. 

Latbrop,  Morrow,  Fox  &  Moore,  Geo.  J. 
Mersereau,  and  Hugh  E.  Martin,  all  of  Kan- 
sas City,  for  appellant  Handy  &  Swear- 
ingen,  of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  This  is  a  suit  upon  a  policy 
of  burglary  insurance.  The  plaintiff  owned 
and  conducted  a  pool  ball  known  as  the 
"Green  Duck  BUliard,  Pool  and  Whist  Par^ 
lor,"  at  1121-1123  Walnut  street,  Kansas  City. 
The  policy  was  Issued  December  18,  1913, 
and  insured  plaintiff  for  one  year  therefrom, 
to  the  amount  of  $5(X),  "on  money  and  ne- 
gotiable securities  contained  in  fireproof  safe 
described  above  as  safe  No.  1,"  against  di- 
rect loss  by  burglary  In  oousequeuce  of  the 
felonious  abstraction  thereof  from  said  safe 
by  any  person  or  persons  who  shall  have 
made  entry  into  the  sate  by  the  use  of  tools 
or  explosives  thereon. 

Some  time  after  midnight  of  Sunday,  Feb- 
ruary 16,  1914,  the  pool  hall  was  entered  by 
burglars  gaining  an  entrance  through  the 
windows  In  the  rear,  and  the  safe  was  blown 
open  by  the  use  of  nitroglycerin,  and  the 
contents  of  the  safe  stolen.  The  burglary 
was  discovered  about  7  o'clock  Monday  morn- 
ing, February  16, 1914.  Uiwn  being  informcJ 
of  it,  plaintiff  immediately  notified  the  police, 
and  upon  going  to  his  ball  sent  one  of  hU 
employes  to  the  office  of  the  insumnce  ci'iu- 
pany  to  notify  them  of  his  loss,  and  shortly 
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thereafter  a  rapresentatlTe  of  tke  conqmny 
came  to  tbe  pool  ball,  examined  tbe  pranlsee, 
and  saw  the  evidenoea  of  the  burglary,  and 
told  plalntiR  to  "go  ahead  and  clean  np." 

[1]  Tbe  testimony  of  plaintiff  Is  also  to  tbe 
effect  that  two  men  came  from  the  office  of 
the  defendant  Insurance  compa^  to  the  pool 
hall,  and  that  be  made  a  statement  to  them 
of  what  was  In  tbe  safe  and  what  he  lost; 
that  he  went  to  the  Insurance  office  and  made 
a  statement,  and  then  at  bis  place  of  business 
the  Insurance  man  wrote  up  a  proof  of  loss, 
which  plaintiff  signed  and  the  man  took  away 
with  him;  and  that  he  (plaintiff)  went  to 
the  insuiance  office  and  made  an  affidavit  to 
bis  loss;  and  ttiat  tbe  young  lady  at  tbe 
desk  swore  him  to  the  affidavit.  The  young 
lady  stenographer  corroborates  this  and  says 
she  tamed  It  over  to  the  adjuster,  Mr. 
Haynes,  who  the  plaintiff  says  came  to  his 
place  of  business,  talked  over  the  loss,  and 
wrote  down  plaintiff's  answers  to  the  ques- 
tions In  a  four-page  form,  which  Haynes  bad 
plaintiff  to  sign  and  took  away  with  him, 
saying  he  would  mall  it  to  the  company,  and 
that  as  quick  as  the  mails  could  carry  it  the 
check  for  the  loss  would  be  back.  In  addi- 
tion to  this,  there  was  some  evidence  tending 
to  show  that  the  check  for  plaintUTs  loss  was 
sent  to  the  Kansas  City  office;  but,  before 
it  was  delivered,  the  local  agent  advised  the 
home  office  against  payment,  and  therefore 
plaintiff  did  not  get  It.  It  seems  that  about 
this  time  plaintiff  was  arrested  and  placed 
in  Jail  charged  with  tbe  commlsslMi  of  a 
crime,  and  the  local  Insurance  agent  advised 
against  payment  The  foregoing  matters  con- 
cerning notice  and  proof  of  loss  are  mention- 
ed here  for  the  reason  that  one  of  the  points 
made  by  defendant  for  a  reversal  of  this 
case  is  that  plaintiff  pleaded  a  compliance 
with  all  the  terms  of  the  policy  and  not  a 
waiver  of  proofs  of  loss,  and  bis  evidence 
showed,  If  it.  showed  anything,  a  waiver  of 
sadk  proofs,  rather  than  the  famishing  there- 
of. We  think  the  evidence  was  sufficient  to 
show  that  proofs  of  lots  were  furnished.  Tbe 
evidence  tends  to  show  they  were  made  out 
and  sworn  to  in  the  Ivansas  City  office  and 
delivered  to  the  adjuster  who  was  to  send 
tbem  to  tbe  company,  and  there  is  some  evi- 
dence that  tbe  home  office  must  liave  receiv- 
ed and  acted  favorably  on  tbem  until  the 
local  agent  stopped  farther  proceedings.  In 
view  of  all  this  testimony  In  plaintiff's  behalf 
as  to  the  furnishing  of  proofs  of  loss,  together 
with  the  fact  that  defendant  offered  no  testi- 
mony to  show  that  proofs  were  not  furnished, 
and  tbe  farther  fact  that  defendant's  own 
evidence  showed  that  losses  were  bandied  in 
tbe  local  office  through  Haynes,  the  adjuster 
employed  directly  by  the  home  office,  and 
acting  independently  of  the  1oc-al  office,  it 
cannot  be  said  that  plaintiff  failed  to  prove 
tbat  notice  and  proofs  of  loss  were  given  to 
tbe  company  Itself. 

Plaintiff,  after  waiting  the  required  length 


o(  time  given  the  company  in  which  to  pay, 
brought  suit  for  the  full  amount  doe  on  the 
policy,  fdr  10  per  cent  damages  for  vexatious 
refusal  to  pay  said  policy,  and  for  a  reason- 
able .attorney's  fee.  The  Jury  returned  a 
verdict  lor  plaintiff  fixing  bis  loss  at  $366.80, 
and  assessing  a  penalty  of  $18.33  for  vexa- 
tious refusal  to  pay  and  $76  attorney's  fee. 

[2]  The  point  tbat  plaintiff  failed  to  prove 
that  he  kept  books  showing  the  money  he  bad 
on  band,  so  as  to  liable  the  company  to  de- 
termine the  loss,  as  required  by  tbe  policy, 
is  also  without  merit.  Both  plaintiff  and  his 
manager  testified  that  such  a  book  was  kept. 
As  plaintiff  owned  tbe  entire  business,  tbe 
books  were  very  simple.  All  that  was  kept 
was  tbe  amount  of  money  taken  in  and  tbe 
amounts  paid  out,  and  the  amount  placed  in 
tbe  safe  each  day  was  shown  to  have  been 
set  down  In  this  book.  Tbe  record  shows 
that  this  book  was  in  court,  and  that  a  wit- 
ness, in  testifying  to  tbe  amount  of  money 
on  band  upon  any  day,  refreshed  his  memory 
therefrom.  It  is  true  the  record  shows  no 
formal  offer  of  the  book  in  evidence ;  but,  U 
defendant  bad  desired  to  show  that  it  was 
not  such  a  book  as  tbe  policy  required,  it 
would  have  been  an  easy  matter  to  have  had 
tbe  boiric  put  in  evidence.  Tbe  case  is  not 
like  those  where  no  bopks  were  kept  at  all. 

[S,  41  Tbe  fact  tbat  plaintiff  was  allowed 
to  prove  that  other  pr<q;>erty,  consisting  of 
watches  and  Jewelry,  wa«i  in  the  safe  and 
stolen,  and  also  to  ;Mrove  the  value  thereof, 
ought  not  to  call  for  a  reversal  of  tbe  case. 
The  Insurance  was  not  on  these  articles,  it  la 
true,  and  the  trial  court,  at  one  place,  appear- 
ed to  recognize  this  fact,  but  ruled  tbat  plain- 
tiff had  a  right  to  prove  the  contents  of  .the 
safe  and  to  mention  such  property  In  so  do- 
ing. While  the  value  of  such  property  may 
have  been  immaterial,  yet  it  was  not  preju- 
dicial error  unless  the  Jury  were  led  into  in- 
corporating its  value  in  their  verdict  We 
do  not  agree  with  defendant  that  plaintiff's 
instruction  No.  1  autborieed  tbe  Jury  to  in- 
clude any  loss  of  such  property  in  their  ver- 
dict Nor  could  the  Jury  have  been  misled 
thereby.  The  instruction  read,  "if  you  fur- 
tber  find  from  tbe  evidoice  that  money  be- 
longing to  plaintiff  was  stolen  therefrom  and 
taken  and  carried  away,  and  If  you  further 
find  from  tb^  evidence  that  the  same  was- 
lost  to  tbe  plaintiff,"  and  thereafter  in  the 
instruction  the  reference  was  to  "such  loss," 
and  the  instruction  closed  by  saying .  tbat 
then  the  verdict  should  be  for  such  sum  as 
tbe  Jury  believed  from  tbe  evidoice  would 
cover  plaintlfTs  loss,  if  any.  Clearly,  the 
only  loss  referred  to  was  the  loss  of  money, 
and  the  Jury  could  not  fail  to  understand 
that  fact  This  is  further  shown  by  the  ver- 
dict, which  was  for  the  sum  of  money  plain- 
tUTs manager  said  was  in  the  safe  when  be 
closed  it  Sunday  night  a  few  hours  before 
the  burglary. 
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[t]  It  Is  alao  contended  that,  siBoe  it  was 
proven  that  one  of  the  habltu^a  of  the  plaee 
tan  a  "handbook"  there,  which  was  shown  to 
hare  been  a  method  of  gambling  on  horse 
races,  and  because  card  games  were  played 
wherein  brass  checks,  good  for  2^  cents  each 
In  dgara,  candy,  or  such  other  merchandise 
as  the  {dace  sold,  this  increased  the  hazard 
80  as  to  Invalidate  the  policy.  But  It  was 
shown  that  the  place  was  run  in  this  manner 
at  the  time  the  policy  was  taken  out;  that 
the  local  soliciting  insurance  agent  who  solic- 
ited the  policy  of  plaintiff  was,  and  liad  been, 
a  frequenter  of  the  place  for  some  tima  He 
must  have  known  the  character  of  the  place 
he  was  insuring,  and  no  evidence  was  offered 
to  show  that  he  did  not  So  tliat  there  was, 
in  fact,  no  change  in  the  bnslness  so  as  to 
create  an  increased  risk. 

Other  minor  objections  are  made,  bnt,  aft- 
er examination,  we  find  them  to  be  without 
sufficient  merit  to  warrant  discussion. 

[I,  7]  The  objection,  however,  to  the  penal- 
ty for  vexatious  delay  and  for  attorney's  fee, 
we  think,  should  have  been  sustaiited. 

The  Insurance  was  for  money  on  hand, 
something  that  could  easily  be  made  the  sub- 
ject of  an  excessive  and  fraudulent  claim. 
There  were  also  other  facts  disclosed  after 
the  loss,  but  before  the  time  plaintiff  had  in 
which  to  pay  had  elapsed,  which  tended  to 
throw  suspicion  on  the  claim  of  plaintiff  that 
he  had  money  in  his  safe  at  the  time  of  the 
burglary,  or  at  least  that  he  had  anything 
like  the  sum  be  claimed  to  have  had.  In  ad- 
dition to  this,  the  record  shows  that  plaintiff 
appears  to  have  been  claiming  the  full  amount 
of  $500  as  his  loss,  and  his  suit  was  for  that 
amount,  while  his  evidence  and  the  Jury's 
finding  was  for  much  less.  All  these  things 
being  considered,  we  think  that  defendant 
had  a  right  to  require  plaintiff  to  estabUsh 
in  court  the  question  of  his  loss  and  the  ex- 
tent thereof  without  being  subjected  to  a 
penalty  for  refusing  to  pay.  It  Is  true  the 
question  of  vexatious  refusal  to  pay  is  ordi- 
narily one  of  fact  for  the  Jury  to  determine. 
But  the  facts  and  circumstances  herein  are 
such  that  certainly  a  prudent  and  reasonable 
man  would  submit  the  case  to  a  court  to  be 
tried  before  paying  the  demand.  Therefore 
the  allowance  of  a  penalty  and  attorney's  fee 
should  not,  in  our  opinion,  have  been  permit- 
ted. 

If  plaintiff's  trustee,  who,  since  this  case 
was  submitted,  has  been  appointed  and  made 
a  party  hereto  by  consent  of  all  parties,  will, 
within  ten  days  from  the  announcement  of 
this  opinion,  enter  a  remittitur  of  the  penal- 
ty and  attorney's  fee  awarded  herein,  with 
all  Interest  due  thereon,  the  Judgment  will  be 
affirmed;  otherwise,  it  will  be  reversed  and 
remanded.  It  Is  so  ordered.  The  other  Judg- 
es concur. 


8TATB  ▼,  FUI/TON.    (No.  1253t) 

(St.  Looii  Gonrt  of  Appeals.    Hiasonri.    April 
4,  1916.) 

1.  OouBTS   «a»36— Infkkiob   Comrrs-^uma- 

niCnOR— PBXBTTlfFTIOMB. 

The  county  court,  though  a  court  of  limited 
statutory  juriBdiction,  atands  on  the  footing  of 
courts  of  general  jurisdiction,  and  the  same  pre- 
Bumptions  will  be  indulged  in  favor  of  the  rtg- 
ulanty  of  proceedings  in  the  county  court,  and 
the  validity  of  its  Judgments  in  matters  witfaio 
its  exclusive  jurisdiction,  as  are  indulged  in  fa- 
vor of  judgments  of  courts  of  general  jarisdic- 
tion. 

lEd.  Mote. — For  other  cases,  see  Courts,  Cent 
Dig.  a  142-144 :   Dec.  Dig.  <S=>3S.J 

2.  CouBTs  ®=>35— CotraTS  of  Gknxbai,  Jcbis- 

DICTION— PBBStmFTIONS. 

Where  the  record  of  a  oonrt  of  general  jn- 
risdiction  is  silent  about  a  matter  necessary  to 
confer  jurisdiction,  the  existence  of  such  mat- 
ter will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Courts, -CenL 
Dig.  Si  140,  141,  14fi,  146;    Dec  Dig.  ^>35.j 

3.  CoDBTB  «ss>36  —  JUBisDicnoif  —  Pkescxf- 

TIONS. 

In  the  absence  of  a  showing  to  the  contmr, 
the  court  must  presume  that  the  county  coart 
had  jurisdiction  at  a  special  term  of  court  to 
make  an  order  for  the  pubUcation  of  notice  of 
the  result  of  a  local  option  election ;  jurisdic- 
tion in  matters  pertainmg  to  local  option  elec- 
tions being  placed  in  the  county  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  H  142-144;   Dea  Dig.  «=>36.] 

4.  CotJBTS  «=»64(2>— GOUNTT  COtVBT— Specul 

Tebics — Statutes. 

Under  Rev.  St.  1909,  {  4088,  aathorizis< 
the  president  or  any  two  judges  of  the  count; 
court  to  order  a  special  term  when  the  business 
and  interests  of  the  county  may  require  it,  tlie 
power  to  determine  when  a  special  term  is  nec- 
essary is  left  exclusively  to  the  presiding  jod^c 
or  judges,  and  the  discretion  in  ordering  a  sp«- 
cial  term  cannot  be  questioned. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  f  219;    Dec  Dig.  «S964(2).] 

5.  CoiTKTs  ^s)64(6) — Speoiai,  Tkuo— Cottutt 
Ck>trsT. 

Under  B«v.  St.  1800,  {  4088,  antfaorinnt 
the  president  or  any  two  judges  of  the  countr 
court  to  order  a  special  term  when  the  business 
and  interests  of  the  county  may  require  it,  tbe 
president  may  order  a  special  term  to  take  step* 
necessary  in  a  local  option  election,  and  tbe 
court  at  a  special  term  called  by  the  president 
may  make  an  order  for  the  publication  of  notio. 
of  tbe  result  of  a  local  option  election. 

[Ed.  Note.— For  other  cases,  see  Coarta.  Cent 
Dig.  18  228,  228;   Dec.  Dig.  «ts»64(«).l 

6.  INTOZICATINO    IiIQU0B8    <r->30     VlOLAI10» 

OF  Local  Option  Law— Bviobncb. 

The  state,  on  a  trial  of  a  violation  of  tbe 
local  option  law,  need  not  show  that  notice  of 
the  result  of  a  local  option  election  was  givea, 
but  tbe  fact  that  notice  was  not  given  is  a  mat- 
ter of  defense. 

[PM.  Note.— For  other  cases,  nee  IntoxicatiRr 
liquors,  Cent.  Dig.  |  83;  Dec  Dig.  9=339.] 

Appeal  from  Circuit  Court,  Wayne  County: 
Jos.  J.  Williams,  Judge. 
"Not  to  be  officially  published." 
P.  H.  Fulton  was  convicted  for  violatific 
of  the  local  option  law,  and  appealed  to  the 
St.  Louis  Court  of  Appeals.  The  case  was 
transferred  under  Act  June  12,  1909,  to  tbe 
Springfield  Court  of  Appeals,  and  there  tbe 
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Judgment  was  affirmed.  152  Mo.  Ain>.  346, 
133  S.  W.  96.  The  above  act  having  been  de- 
clared unconstitutional,  and  the  proceedings 
aader  It  In  tbe  Springfield  Court  of  Appeals 
null,  the  case  was  transferred  back  to  the  St 
Louis  Court  of  Appeals,  and  la  submitted. 
Affirmed. 

James  Orchard,  of  Bmlnence,  and  J.  H. 
Kanney,  of  GreenvUle,  for  appellant  J.  F. 
Meador,  of  Greenville,  for  respondent 

R£YNOLDS,  P.  J.  This  is  a  prosecution 
for  alleged  violation  of  tbe  local  option  law, 
which  law.  It  Is  alleged,  was  adopted  and  in 
force  in  Wayne  county  prior  to  and  at  the 
time  of  the  commission  of  the  alleged  ofTense. 
From  a  conviction  in  the  circuit  court  of- 
Wayne  county,  defendant  aiq;)ealed  to  this 
court 

[i-t]  Proceeding  under  tlie  Act  of  June 
12th,  1909  (Acts  1909,  p.  396),  whldi  provided 
for  the  transfer  of  causes  from  one  Court  of 
Appeals  to  another,  the  cause  was  transfer- 
red from  our  court  to  the  Springfield  Court 
of  Appeals.  There  it  was  argued  and  sub- 
mitted, and  on  January  3rd,  1011,  the  Judg- 
ment of  the  circuit  court  was  affirmed.  The 
Supreme  Court  having  declared  the  above 
cited  act  unconstitutional,  and  proceedings 
under  it  in  the  Springfield  Court  of  Appeals 
null  (State  ex  rel.  Dunham  v.  Nixon,  232  Mo. 
98,  133  S.  W.  336),  the  cause  was  transferred 
back  to  our  court  by  the  Springfield  Court  of 
Appeals.  Here  it  has  been  duly  submitted. 
The  opinion  of  the  Springfield  Court  of  Ap- 
peals, pronounced  by  Judge  Cox,  will  be  foimd 
under  the  title  State  v.  ]<^t<m,  162  Mo.  Appi 
345.  133  S.  W.  95. 

On  consideration  of  the  points  iovi^yed  in 
the  appeal,  and  of  the  opinion  of  Judge  Cox 
as  above  reported,  we  find  no  reason  to  dis- 
sent from  tbe  conclusion  arrived  at  by  that 
learned  Judge,  and  we  adopt  it  as  the  oplnlcm 
of  our  court  in  the  case.  For  the  reasons 
and  on  the  grounds  there  stated,  the  Judg- 
ment of  the  circuit  court  of  Wayne  county 
is  affirmed. 

NOKTONI  and  ALLEN,  JJ.,  concur. 


OITT  OF  ST.  LOUIS,  to  Use  of  GILSONITB 

CONST.  CO.,  V.  UcCVtSLX  CONST. 

CO.  €t  aL     (No.  14257.) 

(St.  Louis  Court  of  Appeals.    MiasoorL    April 

4,  1916.) 
1.  Tbiai.  «=939— Adhibsiow   of  Bvidencb— 

WBITTIW    COIfTKACT. 

In  on  action  on  the  contractor's  penal  bond 
to  recover  for  materials  furnished  to  a  contrac- 
tor with  the  city,  where  plaintifif,  before  the 
amended  answer  of  the  contractor's  surety, 
filed  a  copy  of  tbe  bond  and  contract  duly  certi- 
fied by  the  city  register,  which,  though  not  for- 
tnally  introduced,  were  before  the  referee  with- 
out question,  and  were  quoted  from  by  counsel 
aa  if  in  evidence,  and  where  tlM  suretrs  answer 
admitted  the  execution  of  the  bond,  but  alleged 
that  it  had  been  incorrectly  recited  in  the  peti- 


tion, the  contract  was  properly  proved  and  in- 
troduced in  evidence. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Cent 
Dig.  H  92-98;    Dec.  Dig.  <3=939.] 

2.  municipai,  cobpobations  «=>246— wobk 
Incluoxo. 

In  a  subcontractor's  action  on  the  contrac- 
tor's bond  for  materials  furnished  to  and  used 
by  a  contractor  with  a  city  for  the  reconstruction 
of  a  city  poorhouse,  extra  work  done  at  the  re- 
quest of  the  contractor  by  way  of  patchwork, 
while  outside  of  the  subcontractor's  contract 
was  not  outside  the  main  contract,  and  was  a 
proper  charge   against  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  €=s>245.] 

3.  Afpeal  ano  Ebbob  €=9l73(l)— Fi^baoino 

AND  ISSDXS. 

In  8u«h  action  the  defendant's  failure  t» 

plead  that  the  contractor  bad  sublet  part  of 
the  work  in  violation  of  the  contract  estopped  it 
from  insisting  upon  such  ground  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1079,  1098;  Dec.  Dig.  «=> 
173(1).] 

4.  MuNIciFAI,    OOBPOBATIORB     «3»246— OoR- 

TBACT8  —  Bonds  —  Comstbuotioh  —  Sub- 

LETTINO. 

Under  a  contract  for  tbe  reconstmction  of 
part  of  a  city  poorhouse  according  to  plans  and 
specifications,  and  a  bond  entered  into  by  the 
contractor  in  a  penal  sum  conditioned  to  proper^ 
ly  perform  the  contract  according  to  its  terms, 
and  on  its  completion  to  pay  to  the  proper  par- 
ties all  accounts  due  for  material  and  labor, 
was  to  protect  materialmen,  and  that  it  might 
be  sued  on  at  the  instance  of  any  materialmen 
in  the  name  of  the  city,  a  matenalman  was  a 
proper  party  to  sue  on  the  bond,  notwithstand- 
mg  a  clause  in  the  contract  against  subletting 
the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  ^=>246.] 

6.  Mdnictpal  Oobpobations  «=9245  —  Coir- 
TBACTs  — Bonds  — CoKSTBtrcTioN    or  Con- 

TBACT— SUBLBTTINO. 

Under  a  contract  for  the  reconstmction  of 
a  part  of  a  city  building  accordinj?  to  plans  and 
specifioBtlous,  providing  that  the  contractor 
would  give  its  personal  attention  to  tbe  con- 
tract and  would  not  sublet  the  work,  tbe  fur- 
nishing of  fireproofing  material  by  plaintiff 
which  was  looked  after  and  checked  up  by  the 
contractor,  who  also  directed  and  supervised 
the  work,  was  not  such  a  subletting  of  the  aon- 
tract  as  to  deprive  the  subcontractor  of  its  ac- 
tion (or  materials,  etc.,  as  against  tlie  contrac- 
tor's penal  bond. 

[E<d.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  «=9245.] 

A,  Appbai,  and  Ebbob  «s>1022(2)— Fiitdinos 

— C0NCI.XrBIVXNE88. 

In  a  subcontractor's  action  to  recover  for  la- 
bor and  material  as  against  the  contractor's  pe- 
nal bond,  the  referee's  finding  in  his  report  ap- 
proved by  the  circuit  court  &at  adnussions  and 
letters  of  tbe  contractor's  president  were  made  in 
good  faith  and  during  the  continuance  of  the 
joint  liability  of  the  principal  and  surety,  sup- 
ported by  substantial  evidence,  could  not  be  dis- 
turbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4015;  Dec.  Dig.  «:9 
1022Ci).] 

7.  Evidence  «=9471C25)  —  OpnnoN  Evidence 
—Account. 

In  a  subcontractor's  action  against  a  con- 
tractor and  tbe  surety  on  his  penal  bond  to  re- 
cover for  material  furnished  and  work  done,  tbe 
admission  of  statements  of  witnesses  who  were 
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familiar  with  the  constrnction,  the  plans,  and 
BpecificatioDs,  who  had  examined  the  work  dur- 
ing its  progress,  and  who  were  versed  in  build- 
ing matters,  that  from  their  personal  observa- 
tion they  could  say  that  the  work  called  for  in 
the  contract  had  been  done  in  accordance  with 
the  plans  and  specifications,  one  of  whom  pro- 
duced his  notes  and  reports  of  his  inspections 
during  the  work,  who  were  offered  by  the  court 
for  cross-examination,  was  not  error,  as  they 
were  statements  of  fact  within  the  knowledge  of 
the  witnesses  in  the  nature  of  shorthand  tes- 
timony, and  not  objectionable  as  opinion  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  ESvidence, 
Cent.  IMg.  f  2151 ;  Dec.  DJs.  «=»471(25) ;  Wit- 
nesses, Cent.  Dig.  U  833-836,  988.] 

Appeal  from  St.  Louis  Circuit  Court;  Tbos. 
O.  Hennlngs,  Judge. 

Action  by  the  City  of  St  LouU,  a  mu- 
nicipal corporation,  to  the  use  and  for  the 
benefit  of  the  Gilsonlte  Construction  Com- 
pany, against  the  McCully  Construction  Com- 
pany and  the  Bankers'  Surety  Company.  Re- 
port of  referee  confirmed,  judgment  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fendants appeal.    Affirmed. 

Jeffries  &  Coram,  of  St  Louis,  for  appel- 
lant Bankers'  Surety  Co.  S.  C.  Taylor,  of  St 
Louis,  for  appellant  McCully  Const  Co. 
Jones,  Hocker,  Hawes  &  Angert,  Vincent  L. 
Bolsaubin,  and  Goodbar  &  B^nglish,  all  of  St 
Louis,  for  respondent 

REYNOLDS,  P.  J.  The  city  of  St  LottU, 
intending  to  reconstruct  and  fireproof  the 
Interior  of  the  center  portion  of  the  main 
building  of  the  City  Poorhouse,  entered  into 
a  contract  with  the  McCuUy  Construction 
Company  to  do  the  work  according  to  plans 
and  specifications  for  a  total  price  of  ^2,908, 
the  McCuUy  Construction  Company  entering 
Into  a  bond  In  the  penal  sum  of  $11,999.50, 
conditioned  that  It  would  faithfully  and. 
properly  perform  the  contract  mentioned  ac- 
cording to  all  Its  terms  and  upon  its  com- 
pletion pay  to  the  proper  parties  all  amounts 
due  for  material  and  labor  used  and  employ- 
ed in  the  performance  of  the  contract  The 
Bankers'  Surety  Company  joined  In  the  bond 
as  surety  for  the  McCully  Construction  Com- 
pany. 

It  Is  averred  that  the  Gilsonlte  Construc- 
tion Company,  hereafter,  for  brevity,  called 
plaintiff  or  respondent  relying  upon  the  pro- 
visions of  tills  contract  and  bond  as  security 
to  pay  materialmen,  such  as  plaintiff  avers 
Itself  to  have  been,  for  materials  used  and 
employed  In  the  performance  of  the  contract, 
did,  at  the  special  instance  and  request  and 
under  contract  with  the  McCully  Construc- 
tion Company,  furnish  to  that  company  cer- 
tain materials,  tools  and  labor  used  by  the 
McCully  Construction  Company  In  the  per- 
formance of  the  contract  and  in  the  recon- 
struction and  flreprooflng  of  the  interior  of 
the  center  portion  of  the  main  building  of 
the  Poorhouse  at  the  agreed  price  and  rea- 
sonable value  of  $6,888.86,  on  which  account 
It  la  averred  plaintiff  has  received  |S,32&38. 


Averring  that  the  contract  bad  long  since 
been  completed  and  that  the  balance,  to  wit 
$1,660.58  is  long  since  due  plaintiff  and  had 
often  been  demanded  and  requested  of  the 
McCully  Construction  Company  but  payment 
not  made,  plaintiff  charges  a  breach  for  the 
obligation  of  the  bond,  asks  judgment  for  the 
penalty  thereof  and  execution  In  Its  favor, 
as  provided  by  law  In  such  cases,  for  tbe  sum 
of  $1,660.63. 

Attached  to  the  petition  Is  an  Itemized 
statement  of  account  of  material  furnished, 
labor  done,  and  the  prices  diarged. 

The  McCully  Construction  Company  an- 
swered by  general  denial.  The  Bankers' 
Surety  Company,  by  separate  answer,  after 
admitting  tliat  It  is  a  corporation  organissed 
under  the  laws  of  Ohio  but  authorized  under 
the  laws  of  this  state  to  execute  contracts 
of  suretyship  In  this  state,  denies  each  and 
every  other  allegation  in  the  petition.  Fur- 
ther answering,  it  states  that  as  surety  for 
the  McCully  Constrnction  Company  it  en- 
tered into  an  obligation  in  the  penal  sum  of 
911,999.60,  conditioned  that  the  McCuUy  Con- 
struction Company  would  faithfully  and  prop- 
erly perform  a  contract  entered  into  between 
it  and  the  City  of  St  Louis.  "But  defendant 
states  that  neither  the  terms,  provisions  or 
effect  of  said  contract  nor  the  terms,  pro- 
visions or  effect  of  said  bond  are  correctly 
set  forth  In  plaintiff's  petition.  For  further 
answer  defendant  states  that  the  plaiutlff 
and  the  said  McCully  Construction  Company 
from  time  to  time  and  pursuant  to  agreement 
made  between  them,  altered,  changed  and 
added  to  the  plans  and  specifications  of  the 
contract  on  which  this  defendant  was  bound 
as  surety,  and  by  agreement  altered  the 
terms  of  said  contract  and  that  such  altera- 
tions, changes  and  additions  in  said  contract 
and  specifications  were  made  without  the 
knowledge  or  consent  of  this  defendant,"  fur- 
ther charging  that  such  alterations,  devia- 
tions, changes  and  additions  so  made  without 
Its  consent  were  in  the  amount  of  $522.44, 
Itemizing  them. 

By  consent  of  the  parties  James  B.  King, 
Esq.,  was  appointed  referee  to  hear  and  de- 
termine all  the  issues  therein  involved. 

At  the  conclusion  of  the  hearing  before  him 
the  referee  made  his  report  finding  tor  the 
plaintiff,  and  recommending  that  judgment  be 
entered  adjudging  a  forfeiture  of  the  bond, 
the  judgment  to  be  satisfied  on  the  payment 
of  $1,560.53,  with  six  per  cent  Interest  Over 
exceptions  of  the  defendants  the  report  of 
the  referee  was  affirmed  and  judgment  ren- 
dered accordingly,  the  judgment  also  award- 
ing Interest  from  May  25tli,  1810.  Filing 
thdr  motion  for  a  new  trial  and  excepting 
to  the  action  of  the  court  in  overruling  that, 
as  they  bad  also  exc^;>ted  to  the  action  ot 
the  court  In  overruling  exceptions  to  the  re- 
port of  the  referee,  def^dants  have  doly 
appealed. 

Avpellants  intcoduced  no  tatlmony.    That 
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Introduced  bj  raepondent  is  before  ns  and  la 
rather  TOlumlnoug. 

We  have  read  the  record  of  this  testimony, 
as  well  as  the  proceedings  at  the  hearing  be- 
fore the  referee,  with  great  care  and  And  no 
occasion  to  overturn  tils  action  on  the  admis- 
sion and  exclusion  of  testimony,  or  Ids  con- 
clusion of  law  in  the  case. 

[1]  It  Is  urged  by  learned  counsel  for  ap- 
pellants that  the  contract  was  not  properly 
proved  and  Introduced  in  evidence^  The 
plaintiff,  before  the  amended  answer  of  the 
Surety  Company  was  filed,  did  file  a  copy  of 
the  bond  and  contract,  duly  certified  by  the 
City  Beglster,  and  while  these  do  not  appear 
to  have  been  formally  introduced,  It  la  clear 
that  they  were  before  the  referee,  quoted 
from  by  counsel  as  if  in  evidence,  and  their 
execution  In  no  way  challenged  under  oath; 
in  fact,  as  will  be  seen,  the  Surety  Company, 
by  its  answer  admitted  the  execution  of  the 
bond  bnt  pleaded  that  It  had  been  incorrect- 
ly recited  in  the  petition. 

[2]  The  only  extra  work  outside  of  that 
covered  by  the  original  contract  and  to 
which  the  averment  in  the  amended  answer 
of  the  Bankers'  Surety  Company,  that  there 
had  been  a  change  and  alteration  of  the  plans 
and  additional  work,,  can  possibly  relate,  is 
extra  work  done  by  plaintiff  in  connection 
with  some  window  bars  in  one  of  the  rooms, 
and  repairing  cement  at  the  foot  of  a  stair- 
way, that  originally  laid  having  been  torii 
up  in  putting  up  the  iron  work  of  the  stair- 
way. The  amount  of  these  items  is  $22.86. 
The  work  was  done  at  the  request  of  the  Mc- 
GuUy  Construction  Company.  The  referee 
found  that  there  was  no  evidence  as  to  al- 
leged alterations  in  the  plans  and  spedflca- 
tions,  designating  these  things  for  which  this 
f22.86  was  charged  as  "patchwork."  While 
this  was  work  outside  the  contract  of  plain- 
tiff, it  was  not  outside  that  of  the  McCully 
Constmction  Company,  and  was  a  proper 
diarge  by  plaintiff  against  tbem. 

in  Under  the  claim  that  there  had  been 
an  alteration  of  the  contract  entered  into  be- 
tween the  McCully  Company  and  the  City, 
counsel  for  appellants  argue  that  the  Mc- 
Cully Company  had  sublet  part  of  the  work 
to  respondent,  in  violation  of  this  clause  of 
the  contract,  namely: 

"The  said  party  of  the  first  part  (McCully 
Construction  Company)  hereby  further  agrees 
that  it  will  give  its  personal  attention  to  the 
fulfillment  of  this  contract,  and  that  it  will 
not  sublet  the  aforesaid  work,  but  will  keep 
the  same  under  its  control;  and -it  will  not  as- 
sign by  power  of  attorney,  or  otherwise,  any 
portion  of  the  said  work." 

Tbe  City  was  the  other  party  to  this  con- 
tract. . 

[4,  i]  We  might  dispose  of  that  by  saying 
that  it  has  uot  been  pleaded  and  that  the 
averment  in  the  amended  answer  of  the 
Bankers'  Surety  Company  could  not  be  held 
to  embrace  it.  Moreover  while  the  point 
Beems  to  liave  been  made  before  the  referee 
in  that  IM  has  noticed  it  in  his  ooncloslona 


of  law,  a  careful  reading  of  the  abstract  of 
the  proceedings  at  the  hearing  befui-e  the 
referee,  as  embodied  in  the  abstract,  fails  to 
show  that  any  point  was  made  during  the 
hearing  on  this  proposition.  The  failure  to 
plead  this  is  sufficient  to  estop  appellants 
from  now  insisting  upon  It.  Howard  County 
V.  Baker,  119  Mo.  397,  loc.  dt  400,  24  S.  W. 
200.  The  learned  referee,  however,  disposes 
of  this  proposition  by  saying  that  the  very 
object  of  the  bond  was  to  protect  material- 
men and  those  performing  labor  on  the  build- 
ing in  question,  and  he  held  that  in  view  of 
the  provisions  of  tbe  bond,  "that  it  may  be 
sued  on  at  the  instance  of  any  materialmen, 
laboring  man  or  medianic  in  tbe  name  of  the 
city,"  and  considering  the  provisions  of  the 
statute  In  such  cases,  that  the  Gllsonlte  Con- 
struction Company  is  a  proper  party  to  bene- 
fit by  the  security,  notwithstanding  this  clause 
in  regard  to  subletting  the  work.  He  fur- 
ther holds  that  if  any  advantage  was  to  be 
taken  by  reason  of  this  clause,  it  accrued 
.to  tbe  City  of  St  Louis,  which  by  its  set- 
tlement with  tbe  McCully  Construction  Com- 
pany, at  tbe  completion  of  the  work,  had 
waived  It,  evidently  satisfied  that  the  broad- 
er provision  requiring  tbe  personal  attention 
of  the  McCully  Construction  Company  to  the 
fulfillment  of  the  contract  had  been  properly 
complied  with.  He  further  held  that  a  con- 
tract, the  clauses  of  which  are  inconsistent, 
must  be  construed  according  to  the  subject- 
matter  and  tbe  motive,  and  that  the  intention 
of  the  parties,  as  gathered  from  the  whole 
writing,  must  prevail  over  the  strictness  of 
the  letter,  citing  Bent  v.  Alexander,  15  Mo. 
App.  181.  He  further  held  that  this  clause 
Is  to  be  read  in  connection  with  the  whole 
bond,  the  very  object  and  purpose  of  which 
was  to  secure  materialmen,  laborers  and  me- 
chanics in  the  payment  of  the  work  and  ma- 
terial that  they  contributed  to  the  making 
of  the  improvement  We  think  this  conclu- 
sion Is  sound.  Nor  do  we  find,  from  consid- 
eration of  the  testimony,  that  there  was  any 
subletting  of  this  contract  or  any  part  of  It 
by  the  McCully  Construction  Company  to  the 
Gllsonlte  Constmction  Company,  in  the  sense 
that  the  McCully  Company  relinquished  con- 
trol and  supervision  over  the  work  done  by 
respondent.  The  inference  plainly  to  be 
drawn  from  the  testimony  In  the  case  Is,  that 
during  the  whole  progress  of  this  work  by 
the  Gllsonlte  Company,  the  representatives 
of  the  McCully  Construction  Company  were 
present  in  and  about  it  looking  after  it, 
checking  it  up.  This  clause  relied  upon  must 
certainly  be  given  a  reasonable  construction. 
It  would  be  as  reasonable  to  say  that  if  un- 
der It,  the  McCully  Construction  Company 
did  not,  by  its  own  employes,  lay  the  brick, 
do  the  plastering,  do  the  carpenter  work,  and 
out  of  its  own  yards  and  milis  and  warehous- 
es furnish  tbe  material,  that  the  plasterer 
and  bricklayer  and  carpenter  and  outside  ma- 
terialman could  not  enforce  any  claim  against 
the  bond  for  the. work  and  labor  done  and 
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material  famished.  Although  the  GUsonlte 
Construction  Company  undertook  to  do  this 
concrete  and  other  work,  It  was  doing  it  un- 
der the  McCully  Construction  Company,  act- 
ing under  Its  direction  and  sapervision,  and 
It  does  not  appear  that  the  McCuIIy  Con- 
struction Company  remitted  its  own  supervi- 
sion over  the  work  or  committed  that  super- 
vision or  control  to  the  plaintiff  in  such  man- 
ner as  to  take  that  from  the  McCully  Con- 
struction Company  itself.  However  the  letter 
of  this  clause  may  read,  we  do  not  find  that 
its  spirit  was  in  any  way  violated,  to  the  ex- 
tent of  depriving  the  Gilsonlte  Company  of 
the  benefit  of  the  bond  in  its  character  of 
materialman,  If  not  as  laborer,  in  supplying 
the  material  and  actually  doing  the  work. 

[I]  It  is  argued  that  a  letter  from  the  Mc- 
Cully Construction  Company,  purporting  to 
be  signed  by  T.  R.  McCuUy  as  its  secretary, 
addressed  to  an  attorney  of  the  Ollsonite 
Construction  Company,  which  admitted  that 
the  McCully  Company  owed  a  balance  to  the 
Ollsonite  Company  on  the  contract  of  $1507.- 
36,  was  not  properly  admissible  as  against 
the  surety.  A  very  careful  reading  of  the 
abstract  fails  to  show  that  when  this  letter 
was  offered  in  evidence,  any  objection  what- 
ever was  made  to  it,  save  as  to  the  identifica- 
tion of  the  handwriting  of  the  secretary. 
That  objection  was  overcome  by  positive 
Identification  of  the  signature.  The  referee 
finds  as  to  this  letter  that  it  was  written  sub- 
sequent to  interviews  between  the  president 
of  the  McCully  Construction  Company  and 
the  attorney  for  the  Ollsonite  Company,  to 
whom  it  was  addressed,  and  that  these  admis- 
sions in  the  letter  and  In  the  interviews  were 
made  in  good  faith  by  the  McCully  Construc- 
tion Company's  officers  during  the  negotia- 
tions that  grew  out  of  the  contractual  rela- 
tions and  during  the  continuance  of  the  Joint 
liability  of  the  principal  and  surety.  That 
is  a  finding  of  fact,  supported  by  substantial 
evidence,  which  we  cannot  disturb. 

[7]  Strenuous  objections  were  made  to  the 
admission  of  what  is  charged  to  be  "opinion" 
evidence,  two  or  more  witnesses  being  permit- 
ted to  testify  that  they  were  familiar  with 
the  contract,  plans  and  specifications,  had  ex- 
amined the  work  during  its  progress,  were  by 
experience  and  occupation  well  versed  in 
matters  connected  with  building,  and  tliat 
from  their  personal  observation  they  could 
say  that  the  work  called  for  in  the  contract 
between  the  city  and  the  McCully  Construc- 
tion Company,  and  by  the  Ollsonite  Con- 
struction Company,  had  been  done  in  accord- 
ance with  the  plans  and  specifications  of  the 
contract  One  of  these  witnesses,  the  ex- 
pert inspector  employed  on  this  particular 
piece  of  work  by  the  city,  testified  that  upon 
the  completion  of  the  work,  which  he  bad 
examined  through  the  whole  of  its  progress, 
he  had  marked  it  as  100  per  cent  completed, 
and  that  this  was  true  as  a  fact  He  pro- 
duced before  the  referee  his  notes  and  reports 
on  the  progress  of  the  work,  comprising  a 


mass  of  manuscript  memoranda,  made  tqr  the 
witness  himself  from  time  to  time  as  the 
work  progressed  and  as  he  inspected  it.  In 
the  course  of  the  examination  of  these  wit- 
nesses, and  when  objection  was  made  to  their 
stating  their  conclusions  about  the  comple- 
tion of  the  work,  the  court  very  properly, 
after  allowing  them  to  answer,  said  that  if 
counsel  for  defendants  questioned  the  accu- 
racy or  correctness  of  their  statements,  the 
witnesses  were  there  for  cross-examination. 

As  to  all  this  evidence,  the  referee  finds 
that  it  was  not  "merely  opinion  or  expert  tes- 
timony, but  statements  of  fact  within  the 
ktaowledge  of  the  witnesses."  It  is  the  kind 
of  testimony  that  is  sometimes  referred  to  as 
"shorthand  testimony,"  and  present  day  au- 
thority recognise  it  as  competent  See  Ma- 
sonic Mut.  Ben.  Soc.  v.  Lackland,  97  Mo.  137. 
10  S.  W.  895,  10  Am.  St  Rep.  298,  as  also 
State  V.  Findley,  101  Mo.  217,  14  S.  W.  185,  a 
criminal  case  in  which  it  was  held  that  a 
witness  who  has  examined  books  and  papers 
too  voluminous  to  t>e  conveniently  examined 
in  court  can  testify  as  to  the  result  of  bis 
Investigation.  To  have  required  each  one  of 
these  reports  to  have  been  read  into  the  rec- 
ord, or  to  the  referee,  and  then  sifted  out  by 
the  referee,  would  have  been  a  very  useless, 
time-consuming  operation. 

In  Kreuzberger  v.  Wingfleld,  96  Cat.  251, 
256,  81  Pac.  109,  110,  the  plaintiff  being  on 
the  stand  as  a  witness  and  testifying  that 
be  knew  the  terms  of  the  contract,  was  ask- 
ed this: 

"And  your  work  is  in  every  way  according  to 
the  contract  that  yon  agreed  to  do  with  Von 
Herlich?  What  is  the  character  of  tlie  work  on 
the  Eighth  Street  aide  as  regards  the  contract? 
Is  it  in  accordance  with  the  contract?" 

Defendant  objected  to  these  questions  on 
the  ground  that  they  were  IrreleTaiit  and  in- 
competent and  called  for  the  coiMflasioii  of 
the  witness,  the  same  objection  that  was 
made  here.  The  trial  court  overruled  the  ob- 
jection. In  this  the  Siq>Teme  Court  said  that 
It  did  not  err.    Said  the  court: 

"The  questions  did  not  call  for  the  opinion 
of  the  witness,  within  the  meaning  of  the  law 
which  excludes  the  opinions  of  the  witnesses, 
but  for  facts  within  his  Imowledge." 

So  the  Supreme  Court  of  Micliigan  held 
in  Bellows  v.  Crane  Lumber  Co.,  119  Midi. 
425,  78  N.  W.  536,  as  also  did  the  Coart  of 
Appeals  of  New  York  In  Brink  v.  Hanover 
Fire  Ins.  Co.,  80  N.  Y.  108,  loc.  cit  116.  Prrjt 
Wigmore,  in. his  work  on  Bv^enoe  (see  1 
Wigmore  on  Evidence  [Ed.  1904],  H  659,  6T&- 
678,  inclusive)  holds  to  practically  the  same 
view.    In  the  latter  section  he  aays: 

"On  the  other  hand,  no  harm  is  done  if  the 
skilled  witness  has  bad  personal  obserration. 
His  testimony  may  be  based  upon  both  forms 
of  data.  It  will  not  always  happen  that  persons 
having  special  skill  will  be  totell^  devoid  of  ac- 
tual obeervation  of  tlie  matter  in  hand;  the; 
may  have  partially  observed  it  and  their  opinion 
may  be  desired  upon  premises  partly  furnished 
by  personal  observation,  partly  remaining  to  be 
supplied   by   hypothetical   pt«B«ntatlon.      That 
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tUs  ia  penniariUe  foQows  from  the  tweceding 
principles." 

In  the  case  at  bar  one  of  the  witnesses,  the 
city  Inspector,  testified  both  from  obserratiou 
and  on  his  opinion,  experience  and  Imowl- 
edge,  bis  testimony- given  weight  by  the  fact 
that  be  was  a  man  who  had  engaged  In  stt- 
perrlsing  work  in  the  dty  of  St.  Lonls  for 
over  40  years. 

I<eamed  counsel  for  appellants  place  great 
reliance  on  the  declsl<»i  of  our  court  In  Zim- 
merman y.  Conrad,  the  case  never  officially 
reported  but  to  be  found  in  74  8.  W.  139. 
In  that  case,  however,  the  question  put  to  the 
witness,  and  which  was  criticized  by  our 
court,  was  as  to  whether  the  structure  erect- 
ed was  In  "substantial  compliance  by  plain- 
tiff with  the  terms  of  the  contract"  We 
have  no  sodi  case  here.  The  testimony  was 
not  that  there  was  "substantial"  compliance 
bat  fnll  and  complete  compliance  with  the 
terms  of  the  contract,  plans  and  spedflca- 
tions.  That  case  is  not  authority  on  the 
facts  here  present 

As  oovering  the  right  <tf  action  on  bonds  of 
tlie  cbaiacter  of  that  here  In  suit  our  court 
bas  latdy  been  over  the  question  in  City  of 
Ht.  Lonis  to  the  use  of  Contracting  &  Supply 
Co.  T.  HlU-O'Meara  Construction  Co.,  176  Mo. 
App.  665,  168  S.  W.  98.  We  refer  to  what  is 
there  set  ont  for  a  statement  of  tlie  ocdl- 
luuices  and  law  awllcable  to  cases  of  this 
character. 

Onr  conclusion  upon  tike  whole  case  is 
tlutt  there  is  no  error  to  the  prejudice  of  Kp- 
pellants. 

The  Judgment  of  the  circuit  court  is  af- 
flrooed. 

NORTONI  and  ALIiBN,  JJ.,  ocmciir. 


SMITH  T.  BECKER  et  aL    (No.  11865.) 

(Kansas  Ci^  Court  of  Appeals.    Missouri. 

March  &  1916.     Rehearing  Denied 

April  3,  1916.) 

1.  Sa'Les  ^=3454— CoNDmoNAi.  Saucb— Ohab- 

ACTCB   OF  THAMSACTION— PutDGE. 

Where  a  doubt  exists  as  to  whether  a 
transaction  is  a  conditional  sale  or  a  pledge,  it 
is  to  be  deemed  a  pledge. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  fi  1324,  1825,  1833,  1334 ;  Dec  Dig.  iS=» 
454.1 

2.  GOBFOSATIONS   «i=»128(2)  —  STOCK— Plbdok 

— Chakacteb  of  Tbarbaction. 

Where  plaintiff's  assignor  applied  to  de- 
fendant tiirough  a  banker  for  a  loan  of  flCIO, 
>vhich  defendant  agreed  to  make  on  the  secarity 
of  certain  shares  of  mining  stock,  and  thereafter 
more  stock  than  was  agreed  to  be  given  was 
sent  by  the  banker  to  defendant,  with  a  letter 
stating  that  he  made  the  assignor  put  it  all 
up  to  secure  the  loan  of  $100,  and  "if  he  does 
not  pay  the  same,  plus  $10  interest  on  or  before 
XS  days  from  date,  he  agrees  to  forfeit  all  his 
right,  title,  and  interest  to  the  same,"  to  which 
-vras  added  assignor's  statement  that  he  accepted 
tlie  above  contract  for  the  loan,  the  contract 
17A8  a  pledge  of  the  stock  as  security,  not  a 


conditional  sale  with  optkm  to  repordtase  at  an 
increased  price. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  4ss>128(2) ;   Pledges,  Cent.  tMg.  |  «.] 

3.  SAI.B8  «=»464— OONDITIONAI.  SalKS— CHAB' 

ACTEB  OF  Tbansaction— Pledge. 

The  intention  of  the  parties  at  the  incep- 
tion of  the  contract  determines  whether  it  is  a 
pledge  or  conditional  sale,  and  its  character  is 
not  changed  by  lapse  of  time. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
IMg.  {{  1324,  1326,  1333,  1334;   Dec.  Dig.  «s» 

4.  CoBPOBATiONS  «=»123(2)  —  Stock— Pi£DOE 
— Characteb  of  Tkansaotion. 

The  fact  that  a  contract  transferring  cor- 
porate stock  to  secure  a  loan  contained  no  ex- 
press promise  for  tlie  repayment  does  not  pre- 
vent it  from  being  a  pledge,  since  the  law  im- 
posed on  the  borrower  the  obligation  to  repay. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  «=>123(2).] 

6.  CoBFOBATions  €s>123(2)  —  Stocb:— PiXDOE 
— Chabactbb  of  Tbanbaotion. 

Where  the  testimony  of  the  transferee  of 
corporate  stock  shows  that  tbe  title  was  not  to 
pass  to  him  until  the  expiration  of  the  time  for 
the  repayment  of  the  money  loaned,  the  contract 
is  a  pledge  and  not  a  conditional  sale,  since  an 
important  distinction  between  a  pledge  and 
conditional  sale  is  that  in  the  former  no  title 
passes,  while  in  the  latter  ti^  passe*  with  a 
right  to  repurchase. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Dec  Dig.  «=»12S(2) ;  Pledges,  Cent  Dig.  {  9.]- 

6.  Pledges  «=>21— Fosecixmubb— NsoEasiTT. 

The  title  to  pledpied  property  does  not  pass 
from  the  pledgor  untU.  there  has  been  a  sale  or 
foreclosure. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  i  46;  Dec  Dig.  «=>21.] 

7.  C0BFOBAT10M8  «=3l23(2)— Stock— Plbdgs— 
Chakacteb  of  Tbaitsaction. 

In  a  cimtract  transferring  corporate  stock 
to  secure  a  loan,  a  provision  that  if  the  loan  was 
not  repaid  when  due,  all  right,  title,  and  inter- 
est in  the  property  should  pass  to  the  lender 
does  not  make  the  transaction  a  sale  instead  of 
a  pledge. 

[Ed.  Note.— For  other  cases,  see  Coroorations, 
Dec.  Dig.  «=»123(2);   Pledges,  Cent  Dig.  {  8 J 

8.  Pledges  &=>50— Rbdemftion— Rfxbase  or 
Riobt. 

The  parties  to  a  pledge  cannot  therein  make 
a  valid  agreement  that  there  shall  be  no  re- 
demption after  default,  though  by  a  subsequent 
agreement  for  valuable  consideration  the  right  of 
redemption  may  be  released. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  H  118-121;   Dec  Dig.  «=>60.] 

9.  UsuBT  «=>95  —  Remembs  of  Pasties  — 
EqviTABLB  Relief- Tbndeb. 

Under  Rev.  St.  1909,  i  7184,  providing  that 
in  actions  to  secure  possession  of  property  pledg- 
ed to  secure  Indebtedness,  proof  that  the  party 
claiming  the  lien  has  received  or  exacted  usuri- 
ous interest  for  such  indebtedness  shall  render 
the  pledge  invalid  and  illegal;  one  who  pledged 
corporate  stock  to  secure  a  usurious  loan  need 
not  offer  to  redeem  or  tender  the  amount  due  in 
a  petition  in  equity  to  have  himself  declared  the 
owner  of  the  stock,  since  the  pledgee  had  no 
lien  thereon. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  ij  198-202 ;   Dec  Dig.  «=»96.] 
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10.  ITstmr  «=>129— Bight  to  Raise  Ques- 
tion—Assignee  OF  Pledged  Pbopbbtt. 

The  aislgiiee  of  property  pledged  to  secure 
a  loan  can  raise  the  question  of  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  CJent. 
Dig.  §§  384,  385 ;   Dec.  Dig.  «=9l2g.] 

11.  Election  or  Bemedibb  €=3l5— Equita- 
ble Suit. 

Where  plaintiff  had  brought  two  actions  for 
the  conversion  of  corporate  stock  pledged  to  de- 
fendant to  secure  a  usurious  loan,  based  on  de- 
fendant's misrepresentation  that  be  had  sold 
the  stock,  but,  on  learning  from  defendant's 
deposition  that  the  latter  had  transferred  the 
stock  to  his  own  name  and  still  held  it,  dis- 
missed those  actions  without  prejudice  and  sued 
in  equity  to  have  himself  declared  the  owner  of 
the  stock,  the  filing  of  the  actions  did  not  con- 
stitute a  binding  election  to  treat  the  stock  as 
converted. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Bemedies,  Cent.  Dig.  $  17;  Dec.  Dig.  «=>15.] 

12.  CoBPOBATioNa      «s>123(23)   —   Stock   — 
Pledge— Bedeuftion — Laches. 

A  pledgee  who  neglected  to  foreclose  the 
pledge  of  corporate  stock,  but  without  sale  bad 
It  transferred  to  his  own  name  on  the  books  of 
the  corporation,  cannot  urge  laches  as  a  defense 
to  the  pledgor's  right  to  redeem,  since  it  was  in 
his  own  power  to  foreclose  at  any  time,  and  the 
actions  of  the  pledgor  could  not  have  misled  him 
to  fail  to  do  BO. 

[Ed.  Note. — For  other  cases,  ses  Corporations, 
Dec.  Dig.  i8=>123(23);  Pledges,  Cent  Dig.  if 
124.] 

13.  COBFOBATIONS        ®3>123<16)    —    Stook    — 

■    Pledge- Adequate  Rbuedt  at  Law. 

Where  a  pledgee  of  corporate  stock  with- 
out a  foreclosure  sale  had  the  stock  transferred 
to  his  own  name  on  the  books  of  the  corporation, 
the  pledgor  has  no  adequate  remedy  at  law,  as 
he  would  have  if  the  certificates  were  still  in  the 
pledgee's  possession,  and  he  can  sue  in  equity  to 
nave  himself  declared  the  owner  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  «=»128(16) ;  Pledges,  Cent.  Dig.  J 
89.] 

14.  Assignhents  ^=»  138  —  Evidence— Suffi- 
ciency. 

Where  plaintiff,  suing  as  assignor,  proved 
a  written  assignment  in  regular  form,  and  there 
was  no  evidence  to  show  title  in  any  one  else, 
a  demurrer  to  the  evidence  could  not  have  been 
sustained  on  the  ^und  that  plaintiff  was  not 
the  real  party  in  interest. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  Sg  235-238 ;  Dec.  Dig.  «=>138.] 

Appeal  from  Circuit  Conrt,  Jackson  Coun- 
ty; E.  E.  Porterfleld,  Judge. 

"To  be  officially  published." 

Suit  by  William  F.  Smith  against  Lonls  H. 
Becker  and  another  to  have  plaintiff  declaim 
ed  to  be  the  owner  of  certain  corporate  stock. 
Decree  for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Martin  J.' Ostergard,  Henry  C.  Smith,  and 
Frans  E.  Llndqulst,  all  of  Kansas  City,  for 
appellants.  Chas.  M.  Bush  and  R.  W.  Crimm, 
both  of  Kansas  City,  for  respondent. 

TBIMBLB,  3.  Plaintiff,  as  the  assignee 
of  one  Dana  B.  Cox,  brought  this  suit  in 
equity  to  have  plaintiff  declared  to  be  the 
owner  of  20,000  shares  of  stock  in  the 
Brandt  Independent  Mining  Company,  which 
stock  plaintiff  alleges  Cos  pledged  to  de- 


fendant Becker  to  secure  a  loan  of  |100,  and 
which  he  (Becker)  caused  to  be  transferred 
upon  the  books  ot  the  company  to  himself 
without  having  any  sale  thereof  made  under 
said  alleged  pledge  and  vrlfhout  having  taken 
any  legal  steps  for  the'  foreclosure  of  the 
same.  The  petition  further  prayed  that  de- 
fendant Becker  be  declared  the  trustee  for 
the  benefit  of  plaintiff,  and  that  title  to  said 
stock  be  divested  out  of  defendant  and  be 
vested  In  plaintiff,  and  that  the  defendant 
Brandt  Independent  Mining  Company  be  di- 
rected to  issue  a  certificate  to  plaintiff  for 
said  stock  and  place  said  stock  In  plaintiff's 
name  upon  its  books.  Ancillary  to  the  main 
object  sought  by  the  suit,  the  petltl(Hi  also 
prayed  and  obtained  a  temporary  Injunction 
restraining  Becker  from  selling,  mortgaging, 
or  disposing  of  said  stock  In  any  manner. 

The  petition  also  pleaded  that  the  pledge 
of  said  stock  was  void  for  the  reason  that 
said  loan  from  Becker  to  Cox  was  usurious 
In  that  an  unlawful  rate  of  Interest  was  re- 
quired and  exacted. 

The  defendant  Becker's  answer  .admitted 
the  existence  of  the  defendant  corporation 
the  Brandt  Independent  Mining  Company, 
under  the  laws  of  Arizona,  with  a  capital 
stock  of  $5,000,000,  divided  Into  5,000.000 
shares,  of  the  par  value  of  $1  each.  Said 
answer  further  admitted  that  said  Cox  was 
the  owner  of  20,000  shares  of  said  stock,  and 
set  up  that  on  or  about  the  Sd  day  of  Sep- 
tember, 1909,  said  Cox  made  a  conditional 
sale  of  said  stock  to  Becker  for  $100,  with 
the  option  of  buying  said  stock  back  on  or 
befcnre  16  days  thereafter  for  $110,  and  it 
said  Cox  did  not  exercise  that  option  within 
16  days  after  September  S,  1909,  he  agreed 
to  forfeit  all  right,  title,  and  Interest  to  said 
stock,  all  of  which.  It  was  alleged,  was  shown 
by  a  written  memorandum  of  agreement  of 
said  date  between  Cox  and  Becker,  attached 
as  Exhibit  A  to  said  answer.  (This  mem- 
orandum of  agreement  Is  the  same  as  the 
one  relied  upon  by  plaintiff  to  show  a  pledge 
of  said  stock  for  the  loan  of  $100;  so  there 
Is  no  dispute  over  the  terms  ot  this  agree- 
ment.) 

The  answer  further  admits  that  defendant, 
after  having  waited  a  reasonable  length  of 
time  after  the  expiration  of  said  15  days,  to 
wit,  until  December  9,  1909,  had  said  stock 
transferred  to  himself. 

The  answer  of  the  defendant  the  Brandt 
Independent  Mining  Company,  after  admit- 
ting its  Incorporation  and  capitalization  as 
hereinabove  stated,  alleged  that  on  or  about 
the  3d  day  of  September,  1909,  Cox  was  the 
apparent  owner  of  20,000  shares  of  the  cap- 
ital stock  of  said  defendant,  and  that  on  the 
9th  day  of  December,  1909,  the  certificates 
therefor  were  surrendered,  duly  Indorsed, 
and  canceled,  and  new  certlflcates  were  is- 
sued to  defendant  Becker.  The  answer  fui^ 
ther  alleged  that  said  defendant  corporation 
knew  nothing  further  of  the  controversy  be- 
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tween  the  plaintUt  a&d  BeAer,  had  no  in- 
terest therein,  and  aAed  that  strict  proof  tie 
reqiilred  of  plaintiff.  The  reply  denied  that 
the  atock  was  sold  to  Becker  with  an  option 
of  baying  the  same  back  at  an  Increased 
price.  The  flndings  and  decree  of  the  chan- 
cellor were  for  plaintiff.  Defendants  liaTe 
appealed. 

Tlie  original  ownerslilp  of  the  20,000  shares 
of  stock  by  Coix  is  conceded  by  the  plead- 
ings. Becker's  answer  also  concedes,  in 
efTect,  that  after  waiting  a  reasonable  time 
for  Cox  to  take  np  ttie  stock,  he  (Becker) 
had  the  stock  transferred  on  the  books  of  the 
corpiiratlon  to  bis  own  name,  and  that  no 
sale  of  the  stock  or  foreclosure  of  Cox's 
rights  therein  was  tiad.  Whether  the  answer 
does  this  Or  not,  Becker's  evidence  clearly 
shows  that  lie  made  no  sale  of  the  stock, 
but  simply  had  it  transferred  on  the  books 
of  the  company  to  bis  own  name  and  now 
has  possession  of  the  stock  and  claims  it  as 
his  own. 

It  will  be  seen  at  once  that  the  controlling 
question  in  the  case  Is  whether  the  agree- 
ment under  which  defendant  Becker  came 
into  possession  of  said  stock  was  a  pledge  as 
contended  for  by  plaintiff,  or  was  a  condi- 
tional sale,  as  claimed  by  defendant 

Cox,  offered  as  a  witness  in  plaintiff's  be- 
half, testified  that  shortly  before  September 
4.  1909,  he  applied  to  one  Joseph  F.  Ganme, 
then  secretary  and  treasurer  of  the  Missouri 
Savings  Bank,  for  a  loan  of  $100;  that 
Gaume  did  not  lend  him  the  money  himself, 
but  got  defendant  Becker  to  agree  to  make 
the  loan  on  IS.OOO  shares  of  said  stock;  that 
when  he  (Cox)  went  to  Gaume  with  the 
stock  to  get  the  money,  he  had  20,000  shares 
with  hlra,  and  that  he  put  up  the  whole 
20,000  Instead  of  the  16,000  Becker  had 
agreed  to  accept  Gaume  took  the  stock,  and 
inclosed  it  in  an  envelc^)e  with  a  letter  to 
Becker,  and  sent  the  office  boy  to  the  latter 
for  the  $100.  The  boy  delivered  the  stock 
and  the  letter  to  Becker,  who  gave  the  boy 
the  $100,  and  he  returned  to  Gaume,  and  the 
money  was  tnmed  over  to  Cox. 

The  letter  accompanying  the  stock  contain- 
ing the  terms  of  the  transaction,  together 
with  Cox's  acceptance  of  said  terms,  is  as 
follows: 

"Kansas  City,  Mo.,  September  4,  1909. 

"Friend  Lonis:  Tou  will  find  inclosed  20,000 
shares  of  Brandt  Independent  stock  in  the  place 
of  15,000  shares.  I  made  Cox  put  it  all  up  to 
secure  the  loan  of  SIOO.OO,  and  if  he  does  not 
pay  the  same,  plus  $10.00  interest,  on  or  before 
fifteen  days  from  date,  he  agrees  to  forfeit  all 
his  right  title,  and  interest  to  the  same. 

"Please  give  the  boy  the  check  and  oblige. 
"Jos.  F.  Gaume. 

"I  accept  the  above  contract  for  the  loan  of 
flOO.00.  Dana  B.  Cox." 

As  herdnbefore  stated,  the  parties  concede 
that  the  foregoing  is  the  memorandum  of 
m.gte^taeat  nndor  which  the  stock  was  trans- 
ferred from  the  possession  of  Cox  to  that  of 
defendant  Becker. 

We  are  of  the  opinion  that  the  transaction 
184  S.W.-«) 


between  the  two,  eTldenoea  by  the  foregoing 
contract,  was  a  pledge,  and  not  a  condl- 
tXaaal  sale.  C!ertainly  this  is  tme  when  the 
eontract  is  considered  along  with  the  testi- 
mony of  Cox  and  Becker  concerning  the  dr- 
cnmstances  snrroimding  the  transaction  and 
ont  of  which  it  grew. 

[1]  In  the  first  place.  If  doubt  exists 
whether  a  transaction  is  a  conditional  sale 
or  a  pledge,  the  doubt  is  resolved  in  favor 
of  its  being  deemed  a  pledge.  Book  v.  Beas- 
ly,  138  Mo.  455,  loa  cit  463,  40  S.  W.  101; 
PhUlips  V.  Jackson,  240  Mo.  310,  144  S.  W. 
112;  Bender  v.  Markle,  37  Mo.  App.  234; 
Turner  t.  Brown,  82  Mo.  App.  30. 

[2]  In  the  next  place,  the  language  of  the 
contract  shows  it  was  a  loan  and  not  a  sale, 
and  accords  with  Cox's  testlm<Hiy  that  the 
original  agreement  was  for  16,000  shares,  in- 
stead of  20,000.  The  letter  to  Becker  from 
Ganme  says  h^  will  find  20,000  shares  "in 
the  place  of  16,000  shares.  I  made  Cox  put 
it  aU  up  to  secure  the  loan  of  $100."  There 
is  nothing  said  about  any  present  transfer 
of  the  title  nor  indeed  of  any  transfer.  It  Is 
spoken  of  as  being  put  up  to  secure  a  loan  of 
$100  for  15  days,  at  which  time  it  together 
with  $10  as  interest,  would  be  due.  And 
Cox's  acceptance  reads,  "I  accept  the  above 
contract  for  the  loan  of  $100." 

[3]  Furthermore,  the  evidence  shows  that 
such  was  the  intention  of  the  parties.  Not 
only  does  the  contract  show  the  transaction 
to  be  a  loan  with  the  stock  pledged  as  se- 
curity, but  the  evidence  shows  that  It  was  a 
loan  and  not  a  sale  Cox  was  seeking.  As 
said  by  Ellison,  J.,  in  Bender  v.  Markle,  37 
Mo.  App.  loc.  clt.  246: 

"The  character  of  such  transaction  is  ascer- 
tained by  learning  the  intention  of  the  parties, 
and  is  fixed  at  its  inception  and  is  not  changed 
by  lapse  of  time." 

[4]  Defendant  seems  to  think  that  because 
there  la  no  express  promise  in  the  contract 
on  Cox's  part  to  repay  the  $100,  this  pre- 
vents, or  aids  in  preventing,  it  from  being  a 
pledge.  But  the  law  imposes  the  duty  ui>on 
Cox  to  repay,  and  hence  there  does  not  have 
to  be  an  express  promise  on  his  part  to  that 
effect  In  order  to  create  the  relation  of 
debtor  and  creditor  between  them  the  mo- 
ment the  contract  went  into  effect  and  the 
money  was  paid  over  to  Cox.  It  is  not  nec- 
essary that  the  dnty  to  repay  should  be  evi- 
I  denoed  by  a  bond,  covenant  note,  or  other  se- 
curity. Brant  v.  Bobertson,  16  Mo.  128,  loc. 
dt  143.  This  case  also  holds  that  in  order 
to  determine  whether  a  transaction  was  a 
conditional  sale  or  a  mortgage,  the  courts 
will  not  only  look  to  the  writings,  bat  to  all 
the  circumstances  of  the  contract 

In  Bobb  V.  Wolff,  148  Mo.  335,  loc.  eit  844, 
49  8.  W.  998,  the  Supreme  Court  lays  down 
one  prime  test  and  several  snbordlnate  tests 
by  which  it  may  be  determined  whether  a 
transaction  Is  an  absolute  conveyance  or  a 
mortgage.  The  prime  test  is  the  "continued 
existence  of  a  debt."    The  subordinate  tests 
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an:  (1)  The  collateral  agreement  to  pay 
money,  which  we  say  in  this  case  the  law  Im- 
plies from  the  fact  that  Cox  obtained  the 
money  as  a  loan.  (2)  Grantor's  liability  to 
pay  Interest.  (3)  An  application  for  a  loan 
pending  the  transaction.  (4)  Was  the  con- 
veyance, when  executed,  intended  as  a  se- 
curity for  a  debt?  And  as  to  the  existence 
of  the  debt,  it  does  not  have  to  exist  prior 
to  the  transaction:  but  If  it  arises  from  a 
loan  made  at  the  time  of  the  conveyance  evi- 
denced rby  an  agreement  not  discharged  or 
settled  by  the  conveyance,  the  transaction  Is 
a  mortgage.  Book  v.  Beasly,  138  Mo.  4S5, 
loo.  dt  461,  40  S.  W.  101.  The  opinion  in 
Sheppard  v.  Wagner,  240  Mo.  400,  loc.  dt. 
433,  144  S.  W.  394.  145  S.  W.  420,  quotes  the 
Bobb  Case  with  approval,  with  the  addition 
that  the  debt  nucy  be  one  to  be  created  or 
arise  in  the  future. 

In  Cobb  V.  Day,  106  Mo.  278,  loa  clt.  295, 
17  S.  W.  323,  It  is  said  that  where  the  par- 
ties originally  meet  upon  the  footing  of  bor- 
rower and  lender,  the  transaction  will  be 
considered  a  mortgage  and  will  continue  to 
be  such,  unless  the  evidence  shows  the  par- 
ties afterwards  contracted  for  an  absolute 
sale  of  the  property  without  reference  to  the 
loan. 

[S]  We  are  of  the  opinion  that  not  only  the 
contract  Itself,  but  also  the  transaction  be- 
tween the  parties,  show  that  it  was  a  pledge 
of  stock  and  bring  it  within  the  tests  above 
laid  down.  The  testimony  of  both  Cox  and 
Becker  shows  that  the  transaction  bad  its  in- 
ception In  a  loan.  Becker  testified  that  the 
amount  of  the  loan  was  flOO;  that  it  was 
to  be  due  in  15  days  after  the  money  was 
lent;  that  It  "did  not  constitute  a  loan  di- 
rectly to  Dana  B.  Cox,  but  to  Mr.  Cox 
through  a  man  named  Gaume";  and  that  be 
received  as  security  for  this  loan  the  20,000 
shares  to  secure  the  payment  of  the  $100. 
In  his  pleaded  answer,  he  says  he  "was  com- 
pelled to  and  did  look  only  to  said  stock  for 
the  security  of  bis  money."  The  testimony 
of  both  Cox  and  Becker  also  shows  that  no 
legal  title  passed  to  Becker  at  the  time  of 
the  execution  of  the  contract  Becker  says 
himself  that  the  sale  of  the  stock  to  him  did 
;tot  arise  until  after  the  expiration  of  the  16 
days,  and  then  only  in  case  Cox  failed  to 
pay  the  $110.  An  important  distinction  be- 
tween a  pledge  and  a  conditional  sale  la 
that  in  the  former  the  legal  title  remains  In 
the  pledgor,  while  In  the  latter,  such  title 
passes  to  the  vendee  with  a  right  reserved 
In  the  vendor  to  repurchase  at  a  fixed  price 
and  at  a  specified  time.  31  Cyc.  789;  Luck- 
ett  V.  Townsend,  3  Xex.  119,  49  Am.  Dec  723. 
There  were  no  words  In  the  contract  between 
tbe  parties  granting  or  passing  title;  and 
5,000  shares  more  than  the  number  original- 
ly agreed  upon  were  "put  up"  with  Becker. 
It  would  seem  that  any  Idea  of  a  sale  Is 
overccKne  by  all  these  facts  and  circum- 
stances. 


[I]  Tte  transaction  Xtelng  a  pledge,  Cox's 
right  to  the  stock  remains  until  there  baa 
been  a  sale  or  foreclosure  of  the  stock.  But 
this,  it  is  conceded,  was  never  done. 

[J,  8]  The  defendant's  claim  of  conditional 
sale  is  based  solely  upon  the  clanse  in  the 
contract  which  provided  that  if  Cox  did  not 
repay  the  $100,  plus  $10  Interest,  on  or  be- 
fore 15  days  from  date,  "he  agrees  to  forfeit 
all  his  right,  title,  and  Interest  to  the  same." 
But  BUdi  a  clause  does  not  constitute  a  sale: 
And  a  contract  which  Is  a  pledge  in  the  be- 
ginning continues  a  pledge  until  the  debt  U 
paid,  or  the  right  of  redemption  is  fore- 
closed. The  right  of  redemption  is  a  part  of 
the  contract  of  pledge,  and  the  parties  can- 
not therein  make  any  valid  agreement  that 
there  shall  be  no  redemption  after  default 
For  a  valuable  consideration  and  by  a  subse- 
quent agreement,  the  right  of  redemption 
may  be  released.  But  suCh  cannot  be  made 
a  part  of  tbe  original  agreement.  Jones  on 
Pledges  and  Coll.  Securities  (2d  Ed.)  !  553. 
And  the  agreement  in  tbe  original  wmtract 
of  pledge  that  tbe  pledgor  shall  forfeit  the 
property  pledged  upon  failure  to  pay  the 
debt  at  the  time  specified  will  not  be  en- 
forced. Jones  on  Pledges  and  ColL  Securi- 
ties (2d  Ed.)  i  554.  See,  also,  Lucketts  v. 
Townsend,  supra;  Smith  v.  49  &  56  Qaartz 
Mining  Co.,  14  Cal.  242;  Wilson  v.  Drum- 
rite,  21  Mo.  325;  Rellly  v.  Cullen,  159  Mo. 
322,  loc  clt  331,  60  S.  W.  126;  Sheppard  v. 
Wagner,  240  Mo.  409,  loc  dt  440,  441,  144 
S.  W.  394,  145  S.  W.  420. 

[I]  It  is  urged  that  plaintiff's  case  is  fatal- 
ly defective  because  tbe  petition  contains  no 
offer  to  redeem  or  tender  of  tbe  debt  doe. 
(It  may  be  obselrved  here  tbat  Cox  testified 
that  at  the  end  of  tbe  16  days  he  got  a 
short  extension  of  time  by  tbe  payment  of 
$5,  and  at  tbe  end  of  the  extension  be  offered 
Becker  the  amount  due  him,  but  that  Becker 
refused  to  accept  it  It  is  also  in  evidence 
that  the  plaintiff,  through  his  attorney,  toi- 
dered  Becker  tbe  amount  due  before  this  salt 
was  brought,  but  this  was  also  refused.)  The 
contract  shows  on  Its  face  tbat  $10  Interest 
was  contracted  for  and  exacted  for  tbe  loan 
of  $100  for  16  days.  This  is  concededly 
usurious  if  tbe  transaction  was  a  loan.  The 
transaction  being,  as  we  have  seen,  a  pledge 
for  a  loan,  what  Is  tbe  effect  of  snch  usu- 
rious exacUon?  Section  7184,  R.  S.  Mo.  1909. 
provides  tbat: 

In  actions  to  secure  possession  of  property 
pledged  to  secure  indebtcdnesa  "or  in  any  other 
case  when  the  validity  of  such  lien  is  drawn  ia 
question,  proof  upon  tbe  trial  that  tbe  part; 
holding  or  claiming  to  hold  any  such  lien  hat 
received  or  exacted  usurious  interest  for  mdi 
indebtedness  shall  render  any  mortgage  or  pledge 
of  personal  property,  or  any  lien  whatsoem 
thereon  given  to  secure  such  indebtedneas,  in- 
valid and  illegal." 

By  force  of  tills  statute,  the  pledge  ot  Ow 
stock  is  vdld.  The  pledgee  has  no  U&a.  xtpoa 
tbe  property  covered  by  the  ycAA  pledge,  and 
is  not  entitled  to  tbe  possession  of  the  stock. 
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The  lii^t  of  poBBestdon  is  in  the  owner  with- 
out the  (xmdltioa  of  paying  the  amoinnt  bor- 
rowed. Hilgert  V.  I«vln,  72  Mo.  App.  48; 
Holmes  V.  Schmeltz,  161  Mo.  App.  470,  143  S. 
W.  539 ;  Henderson  t.  ToUnan,  130  Mo.  App. 
498,  109  S.  W.  76. 

[11]  Thla  question  of  nsnry  can  be  lalsed 
by  the  plaintiff,  assignee  of  Cox,  the  same  as 
Cox  could  raise  it.  Keim  t.  Vette,  167  Mo. 
389,  67  S.  W.  223;  Osbom  T.  Payne,  lU  Mo. 
App.  29,  85  S.  W.  667.  The  same  reasoning 
applies  with,  equal  force  to  the  point  that 
plaintiff  most  do  or  offer  to  do  equity  before 
he  is  entitled  to  any  relief  in  this  case,  and 
that  as  plaintiff  has  not  offered  to  do  tills  in 
his  petition  his  action  must  fail.  But  to  re- 
quire tills  of  plaintiff  is,  in  effect,  to  ignore 
and  override  section  7184.  Lyons  t.  Smith, 
Ul  Mo.  App.  272,  86  S.  W.  918 ;  Henderson 
v.  Tolman,  supra;  Holmes  t.  Schmeltz,  su- 
pra; Hilgert  T.  Irevin,  72  Ma  App.  48,  loc. 
dt.  61. 

[11]  It  Is  next  urged  that  plaintiff,  haying 
filed  two  actions  against  defendant  for  con- 
rersicm  of  the  stock  before  bringing  this  snit, 
elected  to  consider  the  stock  converted  by 
Becker,  and  is  now  bound  by  snch  election 
and  cannot  sue  for  the  stock  itself.  These 
salts  were  filed,  bat  were  dismissed  without 
prejudice  before  any  final  action  therein  was 
reached  and  before  trial  thereof.  The  evi- 
dence Is  that  ap  to  tlie  time  of  the  bringing 
of  these  two  suits,  the  defendant  Becker 
claimed  the  stock  was  not  in  his  possession, 
be  saying  he  had  sold  the  same.  Shortly  be- 
fore the  bringing  of  the  equity  salt  now  be- 
fore us,  the  plaintiff  learned,  through  the 
taking  of  defendant  Becker's  deposition,  that 
be  had  not  sold  the  stock,  bat  was  still  the 
owner  thereof,  bat  bad  caused  it  to  be  trans- 
ferred upon  the  books  to  his  own  name. 
TIiereup<m  the  suits  in  conversion  were  dis- 
mlsaed,  and  this  suit  in  equity  tnrought.  The 
bringing  of  the  suits  which  were  dismissed 
before  trial  is  not  such  an  election  as  will 
prevent  the  plaintiff  from  bringing  the  pres- 
ent suit  to  recover  the  stock  itself.  Stein- 
bach  V.  Murphy,  143  Mo.  App.  637,  128  S.  W. 
207 ;  Otto  ▼.  Yoang,  227  Mo.  193,  loc.  dt  210, 
127  S.  W.  9;  Jolinson,  etc  Com.  Ca  t.  Mis- 
souri, etc.,  R.  Co.,  126  Ma  344,  28  S.  W.  870, 
28  U  R.  A.  840,  47  Am.  St.  Bep.  676. 

[12]  The  p<rfnt  that  plaintiff  has  been  guilty 
of  laches  cannot  be  allowed  to  prevaU.  The 
defendant  had  it  in  his  power  at  any  time  to 
ba.ve  foreclosed  the  pledge,  but  never  did  so. 
He  is  the  one  who  failed  to  act.  The  trans- 
actlon  originated  as  a  pledge,  and  the  doc- 
trine of  "once  a  mortgage  always  a  mortgage" 
applies.  The  pledgee  held  the  prop«ty  sub- 
ject to  the  right  of  redemption  until  this 
right  has  been  extinguished  by  a  lawful  sale 
of  tlie  pledged  property.  31  Cyc.  85S.  The 
traoaaction  belns  a  pledge,  It  remained  such 
until  pr«q;>erly  foreclosed  or  otherwise  adjust- 
ed by  an  agreement  of  the  parties.    Sbeppard 


V.  Wagner,  240  Ma  409,  loe.  ett  441,  144  S. 
W.  394,  145  S.  W.  420;  Turner  v.  Brown,  82- 
Mo.  App.  30;  Reilly  v.  CuUen,  199  Mo.  322, 
loc.  dt  331,  60  S.  W.  126.  Cox's  attempts  to 
regain  his  pr<q;)erty  and  his  position  that  he 
had  been  "skinned  out  of  it"  does  not  show 
an  acquiescence  in  defendant's  action,  nor  did 
Cox  lead  defendant  into  acting  as  be  did. 

[IS]  Nor  can  we  uphold  defendant's  point 
that  there  is  no  jurisdiction  in  equity  because 
plaintiff  has  an  adequate  remedy  at  law. 
The  evidence  shows  that  defendant  Becker, 
without  any  proceeding  or  sale  to  foreclose, 
surrendered  {he  certificates  of  stock  to  the 
company  and  had  new  certificates  issued  in 
bis  own  nam&  If  defendant  had  retained, 
the  original  shares,  plaintiff  could  have  main- 
tained an  acticm  at  law  for  them.  But  since 
Becker  had  them  transferred  to  himself,  and 
they  now  stand  in  his  name  as  owner,  equity 
alone  can  order  a  redelivery.  Bryson  v» 
Rayner,  25  Md.  424,  90  Am.  Dec.  69 ;  Hagan 
V.  Continental  National  Bank,  182  Ma  319, 
loc.  dt  337,  81  S.  W.  171 ;  Jones  on  Pledges 
and  Coll.  Securities  (2d  Ed.)  {  558. 

[14]  Plaintiff  proved  a  written  assignment 
from  Cox  in  due  and  regular  form.  I^ere- 
was  no  evidence  to  show  title  was  in  any  one 
else.  A  demurrer  could  not  have  been  sus- 
tained on  the  gronnd  that  plaintiff  was  not 
the  real  party  in  Interest 

Numeroos  complaints  are  made  concerning 
the  refusal  of  the  chancellor  to  admit  evi- 
dence. The  evidence  offered  and  refused  is 
set  out  in  the  record.  We  have  considered  it 
and  the  many  assignments  of  error  in  regard 
thereto.  In  our  opinion  the  admission  of  the 
testimony  excluded  could  not  have  diangetf 
the  result,  even  if  it  had  been  material  and 
admissible.  The  transaction  being  a  pledge 
and  not  a  conditional  sale,  and  the  pledge 
being  void  under  the  statute  because  of  the 
taint  of  usury,  the  defendant  cannot  with- 
hold the  stock. 

The  decree  of  the  chancellor  ts  correct,  and 
should  be  afllrmed.  It  is  so  ordered.  The 
other  Judges  concur. 


WHITB  ▼.  GRACE.    (Na  11928.) 

(Kansas  City  Court  of  Appeals.    Miasouri. 
April  3,  1916.) 

1.  JUSTICBS    OF  THK    PEACT!   «=»9T— ReFLKVIN 

—AniDAvrr—NiwEssiTT— Statute. 

In  an  action  of  replevin  before  a  justice  of 
the  peace,  the  affidavit,  verifying  the  statement, 
as  required  by  Rev.  St  1909,  H  7769,  7760,  is 
the  basis  of  the  action,  withoat  which  the  jus- 
tice has  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  333 ;   Dec.  Dig.  «=397.] 

2.  Repixvin  *=»27— In  QiBeaxT  Codbt— Air- 

yiDAVIT— NeCESSITT — STATUTE. 

Rev.  St  1909,  t  2637,  touching  actions  in 
replevin  in  the  drcult  court,  authorises  an  ac- 
tion by  merely  filing  the  petition  without  afiida- 


^s>For  other  cawi  ■«•  um*  topie  and  KET-NUMBBR  In  nil  Key'Nambered  Olswts  and  Indexei 

Digitized  by  LjOOQIC 


948 


181  SOUTHWBSTBBN  BBPORTEB 


(Ma 


Tit,  and  the  caae  may  proceed  to  Judgment  with- 

out  takiog  the  property. 

[Ed.  Hate. — For  other  cases,  see  Bepleviji, 
Cent.  Dig.  {  128 ;  Dec.  Dig.  «=»27.] 

3.  Justices  or  thx  Peace  iS=»97— AonoR  bt 
Infant— ATFiDAVrr — Statute. 

In  replevin  before  a  justice  of  the  peace  by 
an  infant,  the  affidavit,  verifying  the  statement, 
executed  by  such  infant,  was  sufficient  to  give 
the  justice  jurisdiction  of  the  action,  in  which, 
upon  defendant's  objection  that  the  plaintiff  was 
not  of  age,  an  attorney  was  appointed  liis  next 
friend  by  the  justice  at  the  trial  imder  Rev.  St. 
I  7436,  providing  that  if  a  suit  is  institi(ted  by 
an  infant  before  a  justice  without  appointment 
of  a  next  friend,  as  required  by  gfectiou  74ii6,  it 
shall  not  be  dismissed,  if  any  suitable  person, 
when  the  incapacity  is  questioned,  will  consent 
in  writing  to  become  the  infant's  next  friend. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  333;    Dec.  Dig.  «s» 

Appeal  from  Circuit  Court,  Wortb  Coun- 
ty; W.  C.  Ellison,  Judge. 

Action  of  replevin  by  Odley  Wbite  against 
Clark  Graces  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Du  Bois  &  MUler  and  Kelso  &  Kelso,  all  of 
Grant  Glty,  for  appellant.  J.  E.  Engle,  and 
PhU  S.  GlbBoa,  trntb  of  Grant  City,  for  re- 
spondent. 


ELLISON,  P.  J.  Plaintiff  insUtuted  this 
action  of  replevin  in  a  justice  of  the  peace 
court  On  appeal  to  the  circuit  court  be  re- 
covered judgment 

Plaintiff  was  an  infant  19  years  of  age 
when  be  brought  the  action  by  filing  his  com- 
plaint verified  by  his  affidavit  A  next  friend 
was  not  appointed.  The  justice  issued  a  writ 
of  replevin,  the  property  was  taken  and  on 
the  day  of  trial  defendant  discovering  that 
plaintiff  was  an  infant  moved  to  dismiss  the 
case  on  that  ground.  Plaintiff's  attorney 
thereupon  filed  bis  written  consent  to  act 
as  next  friend;  tbe  jnstioe  appointed  blm, 
and  then  overruled  tbe  motion  to  dismlaa 
The  next  friend  did  not  make  affidavit  to  tbe 
c<Mnplalnt  • 

[1]  Defendant  made  dalm  In  the  circuit 
court  that  the  justice  had  no  jurisdiction, 
nor  had  the  circuit  court  on  ai4>eal,  for  tbe 
reason  that  there  was  no  affidavit  filed  at 
the  Institution  of  the  suit  as  required  by  sec- 
tions 7759,  7760,  R.  8.  1909.  His  point  of  ob- 
jection is  that  without  an  affidavit  tbe  jus- 
tice has  no  Inrisdlctlon  to  issue  process,  and 
that  an  Infant  could  not  make  tbe  affidavit 
That  there  must  be  an  affidavit  we  conceda 
The  affidavit  Is  the  basis  of  the  action,  with- 
out wbldi  tbe  justice  has  no  jurisdiction. 
Turner  v.  Bondaller,  31  Mo.  App.  582 ;  Com- 
mercial  Bank  v.  Ketcham,  46  Neb.  568,  65 
N.  W.  201;  BSliott  v.  Wbltmore,  6  Mich. 
832;  Bloomlngdale  r.  Chittenden,  75  Mich. 
305.  42  N.  W.  836;    Evans  v.  Boutcm,  85  111. 


579;    Oobbey  OD  BepIeTln,  H  526-627,  529; 
WeUs  on  Replevin,  H  650,  661. 

[2]  Tbe  statute  (section  2637,  B.  S.  1909)  In 
reference  to  actions  In  r^levln  in  tbe  cir- 
cuit court  is  wholly  nnllke  tbe  foregoing 
statute  governing  such  actions  before  a  jus- 
tice of  tbe  peace.  It  authorizes  an  action  by 
merely  filing  a  petition  without  affidavit,  and 
tbe  case  may  proceed  to  Judgment  without 
taking  the  property;  while  before  a  Justice 
of  the  peace,  there  can  be  no  such  action  ex- 
cept upon  affidavit — In  point  of  fact  the  affi- 
davit stands  for  the  statement  of  the  cause  of 
action.  In  cmisequence  of  confounding  these 
statutes,  tbls  court,  in  Zimmerman  v.  Downey, 
66  Mo.  App.  106,  and  tbe  St  Louis  Court  of 
Appeals  la  Blngbam  t.  Morrow,  29  Mo.  App. 
450,  stated  that  an  affidavit  was  not  neces- 
sary in  an  action  before  a  justice  of  tbe 
peace,  though  tbe  latter  court,  in  a  later  ca.se 
(Undertaking  Co.  v.  Jones,  134  Mo.  App.  101, 
114  S.  W.  1049),  recognized  the  distinction. 
In  both  tbe  Zimmerman  and  Bingham  Cases, 
tbe  authorities  relied  upon  were  cases  Insti- 
tuted in  the  circuit  court 

[3]  Tbe  foregoing  brings  us  to  tbe  question 
whether  an  infant  can,  in  law,  make  an  affi- 
davit so  as  to  give  jurisdiction  to  a  Justice  of 
tbe  peace.  Tbe  statute  (section  7435)  pro- 
hibits tbe  bringing  an  action  by  an  Infant 
before  a  justice  "until  a  next  friend  for  such 
infant  shall  have  be&i  ai^winted"  by  tbe  jus- 
tice. But  it  is  directed  by  section  7436  that 
If  a  suit  Is  instituted  by  an  Infant  without 
such  appointment.  It  shall  not  be  dismissed, 
if  any  suitable  person,  when  tbe  Incapadty  is 
questioned,  will  consent  in  writing  to  become 
his  next  friend.  So  when  plaintiff's  attor- 
ney was  appointed  his  pext  friend  by  tbe 
justice,  at  the  trial,  we  think  tlie  act  was 
justified  by  the  statute  But  tbe  next  fri^d 
did  not  then  make  an  affidavit  and,  as  we 
have  Just  stated,  the  question  is  whether  tbe 
Infant  plaintlfTs  affidavit  is  a  legal  afSdavlt 
BO  as  to  confer  jurisdiction  on  the  justice  to 
entertain  an  action  in  replevin.  We  feel 
constrained  to  bold  that  it  is.  An  Infant 
who  is  of  sufficient  age  to  understand  the  na- 
ture of  the  proceedings  in  which  he  is  acting, 
including  the  nature  of  an  oath,  can  testify 
in  court  and  to  make  affidavit  in  court  is  no 
more  than  that;  the  one  being  oral  and  the 
other  written  ought  not  to  make  any  differ- 
ence. 

Defendant  relies  mii<dt  on  Tomer  ▼.  Bon- 
daller, 31  Mio.  App.  682.  But  we  think  tbe 
case  does  not  apply.  We  there  held  that  an 
Infant  could  not  apimlnt  an  agent  to  make 
an  affidavit  for  him.  By  reference  to  tbe 
case.  It  will  be  seen  that  that  ia  no  antborlty 
for  the  claim  that  he  could  not  make  tlie  af- 
fidavit himself. 

We  think  the  Judgment  sboold  be  afDnae& 
All  ccmcnr. 
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NIEHAUS  et  aL  t.  OILLANDERS. 
(No.  14432.) 

(St  Iioais  Court  of  Appeals.    Missouri.    April 
4,  1916.) 

1.  JuancBB  or  the  Peace  «=993,  100(2)  — 

GonNTERCI.AIM— AVAILABIXITT    TO    DEFEND- 
ANT. 

In  snit  in  Jnstiee  court  on  an  account  stat- 
ed, where  defendant  appeared  and  answered  dls- 
tinctlr  denjing  that  there  was  any  account 
stated,  and  there  was  no  account  stated  proven 
at  the  trial,  he  could  put  in  a  counterclaim, 
though  plaintiff,  pleading  the  account  stated, 
could  recovet'  only  on  it. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  K  326,  841;  Dec.  Dig. 
«=»93,  100(2).] 

2.  Account  Stated  (8=>6<2)— Creation. 

^Vhere  an  account  is  transmitted  by  mail 
or  messenger  to  a  party  who  receives  and  re- 
tains it  for  an  unreasonable  time  and  without 
objection,  the  law  implies  an  agreement  to  pay 
on  his  part,  resulting  in  an  account  stated  be- 
tween ue  parties. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed. Cent.  Dig.  fi  81-84,  36-38 ;  Dec.  Dig.  «=» 
6(2).J 

3.  DAHAan  «=)»218  —  Tbial  <3=9l99  —  Iir- 
sisucnoN — Subjottiro  Qukbtionb  of  Law. 

In  an  action  on  an  account  stated  for  in- 
stalling beating  apparatus,  in  which  defendant 
counterdaimed  for  defective  performance,  an 
instruction  that  the  jury  could  award  defend- 
ant such  damages  under  her  counterclaims,  not 
exceeding  the  amount  sought,  "as  you  believe 
from  the  evidence  the  defendant  was  damaged 
on  account  of  plaintiffs  furnishing  such  defecnve 
material  and  doing  the  labor  in  a  defective  man- 
ner, if  you  believe  from  the  evidence  iJiat  the 
material  and  labor  furnished  by  plaintiffs  was 
defective,"  was  erroneous  as  too  general,  sub- 
stituting the  opinion  of  the  jury  for  established 
rules  of  law  as  to  damages,  particulaiiy  in  view 
of  the  evidence  as  to  damages,  vagoe  and  in- 
consequential at  best. 

[Ed.  Note. — For  ether  cases,  see  Damages, 
Cent.  Dig.  {|  660-502;  Dec.  Dig.  «=9218; 
Trial,  Cent  Dig.  fS  467-470;    Dea  Dig.  «=9 

4.  Damaoks    «=:>62(4)  — Cortbaots  — Atoid- 

AB1.E  Consequences. 

A  boarding  house  keeper,  who  contracted 
for  installation  of  a  heating  plant  in  her  house, 
the  work  being  defectively  done,  and  who  Sailed 
to  make  such  heating  plant  good  and  sulBcient 
herself,  as  she  could  nave  easily  done  before 
anffering  any  appreciable  injury  through  want  of 
such  a  heating  apparatus,  could  not  recover  on 
her  counterclaim  against  the  parties  who  in- 
stalled the  apparatus  any  damages  for  defective 
performance  beyond  the  cost  of  mniiing  the.  ap- 
paratus good  and  sufficient 

[Bd._Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  if  128-131;    Dec.  Dig.  «=»62(4).l 

Appeal  from  St  Louis  Circuit  Court; 
Wilson  A.  Taylor,  Judge, 

Actloa  by  August  L.  Niehaus  and  others 
against  Kate  GlUanders.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Judgment 
reversed,  and  cause  remanded. 

Henderson  &  Henderson,  of  St  Louis,  for 
appellants.  S.  CX  Taylor,  of  St  Louis  for 
respondent 

KBTNOLDS,  P.  J.  PlalntUTs  here,  doing 
business  under  the  trade  name  of  Star  Heat- 


ing &  Foundry  Company,  began  Uielr  action 
before  a  Justice  of  the  peace,  filing  a  state- 
ment as  follows: 

"Demand  on  account  stated  between  plaintiff 
and  defendant  in  the  sum  of  $446,  on  account  of 
work  and  labor  done  for  defendant  in  the  instal- 
lation and  repairing  of  heating  systems  in  build- 
ings 3629  and  3631  Lindell  Boulevard,  St.  Louis, 
Mo.,  as  per  statem^t  filed  herewith  and  made 
part  hereof." 

The  account  referred  to  is  attached,  the 
total  of  debits'  amounting  to  $1,206.50,  credits 
of  $760.50  reducing  it  to  $446.  To  this  de- 
fendant filed  an  answer  in  which  she  specif- 
ically "denies  that  there  ever  was  an  ac- 
count stated  between  plaintiffs  and  defend- 
ant," and  denies  each  and  every  allegation 
in  the  account  filed.  By  way  of  counter- 
claim defendant  avers  that  under  a  con- 
tract with  the  plalntlfb  for  Installing  a  heat- 
ing idant  in  the  building  known  as  3631  Lln- 
dril  Boulevard,  plaintiffs  farnlshed  material 
and  labor  in  an  attempt  to  carry  it  out; 
that  the  material  famished  was  defective 
and  the  labor  that  was  done,  was  done  in 
Bach  an  unworkmanlike  and  defectlTe  man- 
ner, that  defendant  had  been  damaged  in  tlie 
sum  of  $3,000.  In  the  second  connt  of  the 
counterclaim  it  is  averred  that  In  the  fall  of 
1910,  defendant  had  entered  into  a  contract 
with  plaintiffs  to  repair  a  boiler  which  It 
had  installed  in  the  building  known  as  3629 
Lindell  Boulevard  and  to  repair  the  heating 
plant  in  the  bnlldlng,  bnt  that  plaintiffs.  In 
an  attempt  to  carry  out  the  contract,  had 
furnished  defective  material  and  did  the 
work  In  an  unworkmanlike  manner,  to  the 
damage  of  defendant  in  the  sum  of  $200,  for 
which  she  demanded  Judgment 

We  are  not  advised  as  to  the  result  of  the 
case  before  the  Justice.  The  case  was  ap- 
pealed to  the  circuit  court  and  on  the  trial 
there,  resulted  In  a  verdict  against  plaintiffs 
on  their  cause  of  action  and  in  favor  of  de- 
fendant on  her  first  counterclaim  in  the  sum 
of  $300.00,  and  on  her  second  counterclaim 
in  the  snm  of  $200.00,  and  Judgment  follow- 
ing on  the  verdict,  after  filing  a  motion  for 
new  trial,  which  was  overruled,  and  saving 
exception  to  the  action  of  the  court,  plain- 
tiffs have  duly  appealed  to  our  court. 

It  is  sufiicleut  to  say  of  the  evidence  that 
on  behalf  of  plaintiffs  It  tended  to  prove  that 
under  a  written  contract  with  defendant, 
plaintiffs  undertook  to  and  did  install  a  first- 
class  low  pressure  steam  heating  apparatus 
at  3631  Lindell  Boulevard,  guaranteeing  that 
the  apparatus  would  be  complete  and  that 
it  would  maintain  beat  in  every  radiator, 
and  be  capable  of  warming  all  rooms  men- 
tioned In  a  schedule  to  a  given  temperature 
when  the  outside  temperature  was  zero  and 
when  directions  were  followed  for  managing 
the  plant  It  is  further  contracted  that  if 
the  apparatus  was  accepted  by  defendant,  if 
any  part  constructed  by  plaintiffs  should 
fall  to  satisfy  the  guarantee  by  reason  of  any 
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defect  In  It,  plaintiffs  wonld  remedy  the  de- 
fect at  their  own  cost  within  a  reasonable 
time  after  receiving  written  notice  of  the  de- 
fect The  price  for  this  was  to  be  $S64,  pay- 
able as  the  work  progressed  to  the  value  of 
the  material  and  labor  furnished,  less  15  per 
cent,  retained  until  final  settlement  on  com- 
pletion of  the  work.  In  No.  3629  Llndell 
Bonlevard  the  plaintiffs  were  to  Install  a 
boiler  at  the  price  of  $325.  Plaintiffs'  evi- 
dence tended  to  prove  due  performance  of 
their  contract. 

There  was  evidence  for  defendant  tending 
to  show  that  the  radiators  and  boiler  were 
so  defective  that  heat  could  not  be  kept  up 
in  the  houses,  which  defendant  was  occupy- 
ing as  boarding  or  rooming  houses,  and  that 
in  consequence  thereof  the  tenants  and  board- 
ers left,  and  defendant  testified  that  she  had 
in  consequence  lost  her  Investment  In  one 
house,  to  the  amount  of  $6000  and  In  the  oth- 
er to  the  amount  of  $8000. 

For  plaintiffs  there  was  also  evidence  that 
the  several  plants  had  done  their  work ;  that 
defendant  expressed  her  satisfaction  with 
them;  that  she  knew  the  radiators  and 
boUer  were  second-hand  and  therefore  priced 
at  a  low  figure  and  that  when  she  called  at- 
tention to  leaks  and  defects  plaintiffs  had 
promptly  repaired  them.  The  evidence  for 
plaintiffs  also  tended  to  prove  that  they  had 
sent  defendant  statements  of  the  account, 
which  consisted  of  the  contract  prices  for  the 
plants  and  also  for  merchandise  oatslde  of 
them  and  that  defendant  had  never  disputed 
the  account  but  had  made  payments  on  it 
from  time  to  time  until  there  relnalned  $446 
due ;  that  the  account  showing  this  had  been 
presented  to  her  from  time  to  time  and  she 
made  no  obJectl<«t  to  it  but  said  she  was  un- 
able to  pay  It. 

Defendant,  testifying  <»i  her  own  behalf, 
denied  that  she  had  ever  received  any  ac- 
count showing  a  balance  of  $446  due  by  her 
and  denied  ever  promising  to  pay  It. 

As  we  are  compelled  to  reverse  the  Judg- 
ment for  errors  in  the  Instructions,  it  is  un- 
necessary to  set  out  the  evidence  more  at 
length. 

It  is  Insisted  by  learned  counsel  for  ap- 
pellants that  in  a  case  originating  before  a 
justice  of  the  peace,  the  defendant's  appear- 
ance operated  as  though  the  general  denial 
was  interposed  as  at  common  law,  and  that 
the  validity  of  portions  of  the  original  ac- 
coimt  may  not  be  Inquired  Into  on  a  general 
denial,  and  that  In  the  absence  of  a  showing 
of  fraud  or  mistake,  a  counterclaim  cannot 
be  pleaded  in  an  action  on  an  account  stated 
where  the  matter  out  of  which  the  counter- 
claim grows  is  the  same  subject-matter  as 
makes  up  the  account  Koegel  v.  Glvens,  TO 
Mo.  77;  Plckel  v.  St.  L.  Chamber  of  Com- 
merce Ass'n,  10  Mo.  App.  191 ;  s.  c.,  80  Mo. 
65;  Columbia  Brewing  Co.  v.  Berney,  90 
Mo.  App.  96,  and  Barr  v.  Lake,  147  Mo.  App. 
252,  126  S.  W.  755,  are  the  cases  cited  in  sup- 
port of  these  proposltlouB. 


[1]  These  points  are  argued  with  great 
earnestness  by  counsel  for  appellants.  But 
there  is  a  great  and  marked  distinction  be- 
tween the  cases  dted  and  the  one  at  bar.  In 
the  answer  interposed  before  the  Justice,  de- 
fendant distinctly  denied  that  there  was  any 
account  stated.  In  the  cases  dted  there  was 
either  a  mere  general  denial  or  an  attempt  to 
attack  the  account  stated,  it  being  admitted 
to  be  such.  Here  there  was  a  specific  denial 
of  an  account  stated.  In  Barr  v.  Lake,  su- 
pra, a  case  originating  before  a  justice  of  the 
peace,  and  in  which  it  appears  that  no  for- 
mal pleadings  had  been  filed  by  the  defend- 
ant, our  court  held  that  def^dant  might 
show  that  there  bad  been  no  settlement  of 
the  accounts,  and  that  defendant  had  not 
consented  to  the  alleged  settlement  So  it 
was  held  in  Columbia  Brewing  Co.  v.  Bemey, 
supra.  (It  is  well  to  call  attentlcn  to  the 
fact  that  in  the  report  of  Barr  v.  Lake,  su- 
pra, a  typographical  error  occurs  In  line  15 
from  the  top  of  page  2Bd ;  the  third  word  In 
that  line— "vaUdlty,"  should  read,  "invalidi- 
ty.") Hence,  if  there  was  no  account  stated 
proven  at  the  trial,  defendant  was  at  liber- 
ty to  put  in  a  counterclaim.  Pleading  an  ac- 
count stated,  plaintiff  could  only  recover  on 
that  (Barr  v.  Lake,  supra,  147  Mo.  App.  loe. 
dt  267, 126  S.  W.  755) ;  but  defendant,  not  ad- 
mitting an  account  stated  as  existing,  was  not 
debarred,  if  she  sustained  that  plea,  from  in- 
terposing a  counterclaim,  if  one  founded  on 
or  arising  out  of  the  same  transaction  did 
exist  In  her  favor.  So  we  hold  that  under 
the  answer  here  made,  defendant  oould  avail 
herself  <rf  any  lawful  counterclaim. 

But  appellant  attacks  the  action  of  the 
trial  court  in  giving  and  refusing  instruc- 
tions. 

At  the  instance  of  plalntifTs  the  court  in- 
structed the  Jury  that  if  they  found  that 
d^endant  agreed  and  assented  to  a  settle- 
ment on  amount  found  due  to  plaintiffs,  their 
verdict  stiould  be  for  plaintiffs  in  the  sum 
so  found  to  be  due  less  the  amount  paid 
plaintiffs  by  defendant,  if  any,  on  account  of 
said  settlement.  It  further,  at  the  Instance 
of  plaintiffs,  instructed  the  Jury  that: 

"To  constitute  an  account  stated,  it  is  not 
necessary  that  the  admission  of  the  demand 
shall  be  made  in  express  terniB,  and  if  you  find 
that  plaintiffs  rendered  their  account  to  de- 
fendant, exhibiting  the  items  thereof  and  the 
amount  due  from  defendant  to  plaintiffs,  and 
if  the  same  was  not  objected  to  Djr  defendant, 
within  a  reasonable  time  thereafter,  then  such 
failure  to  object  to  the  demand  may  be  taken 
by  yon  as  an  admission  that  the  accoont  was 
truly  stated." 

At  the  instance  of  defendant,  however,  the 
court  Instructed  the  jury  that  before  tbere 
can  be  an  account  stated  between  tlte  par- 
ties, "there  must  be  a  meeting  of  the  minds 
of  the  parties,  and  the  defendant  most  have 
agreed  to  pay  a  certain  amount  claimed  to 
be  due  by  ttie  plaintiffs  after  the  parties 
have  examined  the  accounts  between  them, 
and  the  burden  of  proof  in  this  case  Is  npoo 
the  plaintiffs  to  show  by  a  preponderance  or 
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greater  weight  of  the  evidenoe  that  the  ao 
coasts  were  eone  over  by  the  plaintiffs  and 
defendant,  and  that  the  defendant  agreed  np- 
<Mi  the  amount  due  upon  an  amount  certain 
as  due,  and  unconditionally  promised  to  pay 
the  same." 

In  the  first  place  these  Instructions  are 
Inconsistent.  If  one  is  right  the  other  Is 
wrtHigi  Both  cannot  stand.  In  the  next 
place  that  glvoi  at  the  inatanoe  of  defendant 
Is  wrong. 

It  is  said  by  our  Supreme  Coart  in  Brown 
y.  Klmmel,  67  Mo.  430,  to  be  a  question  for 
the  Jury  whether  the  aociount  rendered  was 
retained  by  the  debtor  without  objection  a 
sufficient  length  of  time  to  give  It  the  status 
of  an  account  stated. 

In  Ottof  y  T.  Wlnsor,  137  Mo.  App.  272,  loa 
dt  276.  119  8.  W.  40,  we  h^d  that  the  tact 
that  defendant  retained  without  objection  or 
protest  Bubseqnoit  statements,  does  not  affect 
the  case,  if  it  appears  that  when  the  account 
was  tlrst  presented  to  her,  she  denied  its  cor- 
rectness or  claimed  an  offset.  So  it  is  always 
a  question  for  the  Jury,  under  proper  instruc- 
tions, to  determine  whether  there  was  an 
account  stated  within  the  meaning  of  the 
law.  While  the  acts  referred  to  in  this 
instruction  might  prove  that  it  was  an  ao- 
coont  stated,  it  is  not  essential  that  all  of 
them  shall  be  present  to  do  so. 

In  Alexander  v.  Scott,  160  BfO.  App.  213, 
129  S.  W.  991,  we  had  occasion  to  Inquire  as 
to  what  constituted  an  account  stated  and 
what  was  necessary  to  establish  one.  We 
there  said  (150  Mo.  Appw  loc.  clt.  222,  129 
S.  W.  9M):  "An  account  stated  need  not 
be  evidenced  by  a  writing,  nor  need  it  be 
proved  by  a  wilting.  There  must  be  a  fixed 
and  certain  sum  admitted  to  be  due;"  that 
express  assent  by  the  debtor  need  not  be  giv- 
en to  the  account,  If  the  creditor  renders  it 
to  the  debtor,  showing  the  items  and  the 
amount  due,  and  the  debtor  does  not  object 
to  It  within  a  reasonable  time. 

[Z]  CMnparlng  this  Instruction  given  at 
the  instance  of  defendant  with  all  accepted 
definitions  of  an  account  stated,  it  will  be 
seen  that  it  cannot  stand.  It  is  wrcmg  in 
that  It  tells  the  Jury  that  before  they  can 
find  an  account  stated  they  must  find  that 
there  was  a  meeting  of  the  minds  of  the  par- 
ties; that  defendant  must  have  agreed  to 
pay  a  certain  amount  claimed  to  be  due  by 
plalntiflfs  after  the  parties  have  examined  the 
accounts  between  them;  that  the  burden  of 
proof  Is  on  the  plaintiffs  to  establish  that 
the  accounts  were  gone  over  by  plaintiffs  and 
defendant,  and  that  the  defendant  agreed 
apoD  an  amount  certain  as  due  and  uncondi- 


tionally promised  to  pay  the  same.  The  law 
implies  an  agreement  to  pay  by  the  receipt 
and  retention  of  the  account  for  a  reasonable 
time  and  without  objection.  The  account 
may  be  transmitted  by  mall,  or  by  messenger. 
No  case  hcdds  that  It  Is  necessary  that  the 
accounts  be  gone  over  by  the  parties  and  that 
thereupon  defendant  agreed  that  It  was  cor- 
rect 

[3]  The  instructions  given  at  the  Instance 
of  defendant  on  the  measure  of  damages  are 
also  erroneous.  The  Jury  were  told,  in  sub- 
stance, that  they  could  award  defendant  such 
damages  under  her  counterclaim  (in  the  first 
not  exceeding  $300,  and  in  the  second  not  ex- 
ceeding $200),  "as  you  believe  from  the  evi- 
dence the  defendant  was  damaged  on  account 
of  plaintiffs  furnishing  such  defective  mate- 
rial and  doing  the  labor  In  a  defective  man- 
ner, if  you  believe  from  the  evidence  that  the 
material  and  labor  furnished  by  plaintiffs 
was  defective."  llils  was  too  general;  es- 
pecially 80,  in  the  light  of  the  evidence,  which 
was  at  best  vague  and  inconsequential  as  to 
damages.  It  substltubed  the  opinion  of  the 
Jury  for  the  established  rules  of  law.  Hays- 
ler  V.  Owen,  61  Mo.  270,  loc.  clt  273;  Morri- 
son V.  Yancey,  23  Mo.  App.  670,  loa  dt  674 
et  seq. ;  Camp  v.  Wabash  B.  B.  Oa,  94  Mo. 
App.  272,  loc.  dt  284,  68  S.  W.  96. 

[4]  Nor  can  we  sustain  these  instructioos 
under  the  rule  of  mere  non-direction.  Plain- 
tiffs asked  three  instructions  on  the  measure 
of  damages,  which  the  court  refused,  and  as 
we  think  impr(^)erly.  One  of  these  was  to 
the  effect  that  If  the  Jury  believed  that  the 
beating  plant  mentioned  and  the  repair  work 
done  by  plaintiffs  "was  done  in  a  defective 
and  unworkmanlike  manner,  then  plaintiff 
was  bound  to  make  said  heating  plant  good 
and  sufficient;  and  If  plaintiff  failed  to  make 
it  so  then  it  became  the  duty  of  the  defend- 
ant for  her  own  protection  to  make  said  heat- 
ing plant  and  repairs  good  and  sufficient; 
and  if  the  Jury  finds  from  the  evidence  that 
defendant  might  have  easily  made  said  heat- 
ing plant  good  and  sufficient  before  any  ap- 
preciable injury  would  have  been  sustained 
by  want  of  a  good  and  sufficient  heating  ap- 
paratus, and  that  said  defendant  did  not  do 
so,  she  cannot  recover  in  this  action  any 
damages  In  respect  to  said  heating  apparatus 
beyond  the  cost  of  making  the  same  good  and 
suffldent" 

For  the  errors  here  pointed  out  the  Judg- 
ment of  the  drcnlt  court  is  reversed  and  the 
cause  remanded. 

N;>BTONI  and  ALLEN,  JJ.,  concur. 
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GLBNCOB  MME  ft  CEMENT  OO,  ▼.  POI/A.B 
WAVE  ICE  &  FUEL,  CO.     (No.  14156.) 

(St  Louis  Court  of  Appeals.     Missouri.     April 

4,  1916.     Rehearing  Denied  April 

18,  1916.) 

1.  Mechanics*  Liens  ®=»47— Liimiablb  Iteus 
— Cement  Sacks. 

Where  cement  was  sold  at  a  fixed  price  per 
sack  under  an  agreement  that  the  contractor 
should  receive  a  refund  on  the  sacks  returned, 
the  price  of  the  sacks  not  returned  is  a  lienable 
item. 

[Kd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i  50;  Dec.  Dig.  «=>47.] 

2.  Mechanics'  Liens  <s=»239  —  Application 
OF  Payment — Right  of  Cbeditob. 

As  a  creditor  has  the  right  of  applying  a 
payment  where  there  is  no  specific  direction,  and 
if  he  fails  to  do  so  the  law  will  apply  the  credit 
on  the  older  debt,  or  unsecured  debt,  a  mnterial- 
nuin  may  apply  a  credit  on  nonlienable  items  in- 
stead of  lienable  items. 

[Ed.   Note.— For  other  cases,   see  Mechanics' 
Liens,  Cent.  Dig.  §§  420,  421;    Dec.  Dig.  <S=3 
239.] 
8.  Mechanics'    Liens   <8=157(6)— Right   to 

Lien — Allowance  of  Cbedits. 

Under  Rev.  St.  1908,  i  8223,  declaring  that 
the  court  shall  ascertain  the  amount  of  the  in- 
debtedness and  may  render  judgment  for  any 
sum  not  exceeding  the  amount  claimed  in  the  de- 
mand filed  with  the  lien  together  with  interest 
and  costs,  although  the  creditor  may  have  unin- 
tentionally failed  to  enter  in  his  account  filed 
the  full  amount  of  credits  to  which  the  debtor 
may  be  entitled,  a  materialman  may  have  a  Uen, 
though  he  unintentionally  failed  to  enter  all 
the  credits  to  which  the  contractor  or  subcon- 
tractor was  entitled. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  273;    Dec  IXg.  <8=9l57(6).] 

4,  APFBAL  and  £iBB0B  ®=»10(11(1)— Rxvixw  — 

Findings. 

A  finding  by  the  trial  court  on  conflicting 
evidence  that  a  materialman  unintentionally 
failed  to  enter  a  credit  due  the  contractor  is 
conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gi  3983-3988;  Dec.  Dig.  €=» 
1011(1).] 

Appeal  from  St.  Louis  Circuit  Ck>urt;  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Glencoe  Lime  &  Cement 
Company,  a  corporation,  against  the  Polar 
Wave  Ice  &  Fuel  Company,  a  corporation, 
and  another,  begun  in  justice  court  and  ap- 
pealed to  circuit  court.  From  a  Judgment 
there  for  plaintiff,  the  named  defendant  ap- 
peals.   Affirmed. 

George  W.  Lubke  and  George  W.  Lubke, 
Jr.,  both  of  St.  Louis,  for  appellant  Abbott, 
Edwards  &  Wilson,  of  St  Louis,  for  respond- 
ent 

REYNOLDS,  P.  J.  The  Glencoe  Lime  & 
Cement  Company,  hereafter  called  Cement 
Company,  commenced  three  actions  before  a 
Justice  of  the  peace  of  the  city  of  St.  Louis, 
against  one  Abernathy,  a  contractor,  and  the 
Polar  Wave  Ice  &  Fuel  Company,  to  estab- 
lisb  and  enforce  a  lien  as  materialman  un- 
der the  mechanic's  lien  law  against  three 
separate  pieces  of  real  estate  in  the  city  of 


St  Louis,  owned  by  tlie  Polar  War©  Ice  & 
Fuel  Company,  hereafter  called  the  Polar 
Wave  Company.  About  the  same  time  the 
element  Company  commenced  an  action  in  St 
Louis  county  to  enforce  its  lien  for  material 
furnished  Abernathy  for  a  superstructure  <«i 
land  in  the  county,  also  owned  by  the  Polar 
Wave  Company.  From  a  Judgment  against 
both  the  contractor  and  owner  before  the 
Justice  in  each  of  the  three  cases  there  pend- 
ing, the  Cement  Ciompany  appealed  to  the  cir- 
cuit court,  Abernathy,  the  contractor,  how- 
ever, not  appealing  from  the  Judgment  against 
him  for  the  debt. 

In  the  circuit  court  the  three  cases  were 
tried  together  by  agreement  of  counsel,  a 
Jury  being  waived,  and  at  the  «mclu8ion  of 
the  trial  the  circuit  court  awarded  Judgments 
sustaining  the  lien  against  the  several  pieces 
of  property  In  the  city,  and  from  tbese  sev- 
eral Judgments  in  each  of  the  three  cases  the 
Polar  Wave  CJompany  has  prosecuted  its  ap- 
peal. 

The  Judgment  in  each  of  the  cases  was  for 
the  amount  demanded,  lees  a  credit  for  sadis 
returned,  plus  Interest 

There  are  really  Just  two  points  Involved 
in  this  case:  First,  that  the  Uen  should  fail 
because  respondent  had  made  a  lumping 
charge  of  lienable  and  non-lienable  items. 
Second,  because  respondent  bad  not  filed  a 
Just  and  true  account  within  the  meaning  of 
the  mechanic's  lien  law. 

It  appeus  that  the  charge  In  each  of  the 
three  accounts  is  for  cement  sold  and  deliv- 
ered by  the  Cement  Company  to  Abernathy, 
the  cement  being  used  in  the  construction  of 
improvements  on  the  several  lots  owned  by 
the  Polar  Wave  Company.  The  cement  was 
sold  by  the  sack,  some  at  37%  cents  a  sack, 
some  at  40  cents  a  sack,  and  was  delivered 
on  the  premises  by  respondent  to  Abernathy 
in  sacks.  It  further  appears  that  there  was 
an  understanding  between  the  Clement  Com- 
pany and  Abernathy  that  the  latter  should 
have  a  credit  of  10  cents  a  sack  for  each  of 
the  sacks  he  should  return  In  good  order  to 
the  Cement  Company. 

[1]  Here  arises  the  first  claim  of  def aid- 
ant; that  is,  that  these  sacks  In  whidi  the 
cement  was  contained  are  not  Uenable  items, 
and  including  the  price  for  them  In  the  ac- 
count was  the  improper  Joinder  of  lienable 
and  non-lienable  items.  We  cannot  agree  to 
this  proposition.  The  evidence  was  clear 
that  the  contract  price  for  the  cement  was 
37%  or  40  cents  vot  sack,  delivered  in  the 
sack ;  so  that  the  price  of  the  sack  was,  in 
the  first  instance,  as  much  a  part  of  the 
price  of  the  cement  as  was  that  of  the  ce- 
ment Itself.  That  is  what  Abernathy  agreed 
to  pay.  Hence  the  price  of  the  sack  entered 
into  the  price  of  the  cement  in  the  sack  and 
was  a  lienable  item.  Price  v.  Merritt,  55 
Mo.  App.  640,  loc.  dt  645.  The  principle  of 
this  case  was  afHrmed  in  E.  R.  Darlington 
Lumber   Co.   v.   Westlake  Construction   0>^ 
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161  Mo.  App-  723, 141 S.  W.  981,  and  in  Land- 
retli  Machinery  do.  T.  Bonejr,  185  Mo.  Ai>p. 
474,  171  S.  W.  681.  In  tbe  case  at  bar  there 
was  nncontradlcted  testimony  tending  to 
prove  that  Abemathy,  tbe  contractor,  agreed 
to  pay  80  much  for  tbe  cement  in  sacks  on 
the  delirerr  of  the  cement  to  him  at  the  plac- 
es specified  in  the  saeka.  That  price  coTer- 
ed  sack  and  contents.  In  point  of  fact,  It 
does  not  appear  that  the  cement  could  have 
been  delivered  in  any  other  way  than  in 
sacks  or  ccmtainers  of  some  sort  Aber- 
nathy,  the  contractor,  was  entitled  to  a  cred- 
it of  10  cents  a  sack  for  such  of  the  sacks  as 
he  returned,  but  that  did  not  disturb  tbe 
original  contract,  namely  37i^  cents  per  sack 
for  some,  40  cents  per  sack  for  others,  and 
the  refund  of  10  cents  for  each  sack  returned 
in  good  condition,  became  a  mere  matter  of 
application  of  credit  on  the  account 

In  Snell  v.  Payne,  115  Cal.  218.  48  Pac. 
1069,  we  have  a  case  yery  much  like  the  one 
at  bar,  a  case  of  a  mechanic's  lien  where  the 
appellant  there  charged  for  18  barrels.  In 
which  the  lime  which  he  fnrnlshed  was  pack- 
ed, at  23  cents  for  each  barrel.  It  appeared 
that  the  lime  furnished  by  appellant  in  that 
case  was  packed  in  barrels ;  that  most  of  tbe 
barrels  were  returned  to  appellant  after  the 
lime  had  been  used,  and  a  credit  given  by 
appellant  for  the  valne  of  the  barrels,  at  the 
rate  of  25  cents  each.  Referring  to  this 
charge,  which  included  tbe  cost  of  the  bar- 
rels as  well  as  their  contents,  and  which  was 
the  third  ground  of  objection  to  the  lien 
there  Involved,  tbe  Supreme  Court  of  Cali- 
fornia, said: 

"As  to  tbe  third  ground,  we  think  that  where 
material  is  naually  delivered  in  certain  pack- 
ages, it  is  proper  to  change  for  it  as  packed, 
although  the  small  material  constituting  tbe 
package  does  not  literally  go  into  the  construc- 
tion of  the  building." 

Tbe  Supreme  Court  of  Idaho,  In  Hill  et  al. 
T.  Twin  Falls,  etc.,  Co.,  22  Idaho,  274,  125 
Pac.  204,  has  practically  adopted  the  same 
view  as  that  taken  by  the  California  court 
and  by  onr  courts  in  the  cases  above  dted, 
saving: 

"It  is  a  weU-recognlzed  principle  that  a  ma- 
terialman who  makes  a  contract  for  the  delivery 
of  material  to  be  used,  and  which  is  actually 
nscd,  in  the  construction  of  an  improvement, 
may  inclade  in  a  claim  of  lien  not  only  the  val- 
ue of  the  material  but  the  cost  of  delivery  to 
the  place  of  use.  and,  this  being  the  general 
rule,  there  can  be  no  reason  why,  when  the 
labor  is  done  and  the  material  furnished  by  dif- 
ferent persons,  each  person  should  not  be  en- 
titled to  a  lien." 

In  support  of  Its  theory  tliat  the  return  or 
refund  price  of  the  sacks  was  not  Uenable, 
appellant  Polar  Wave  Company  asked  this 
declaration  of  law: 

"If  from  the  evidence  the  court  6nds  and  be- 
lieves that  the  amount  claimed  by  plaintiff  in 
the  claim  of  mechanic's  lien  sued  on  in  this 
case  included  in  one  lumping  charge  the  cost  of 
the  cement  used  by  the  defendant  Abernathy  in 
the  construction  of  the  building  of  the  defendant 
Polar  Wave  loe  &  Pnel  Company  and  the  cost 
of  the  sacks  in  which  said  cement  was  deliv- 
«red,  and  that  said  sacks  did  not  enter  into  and 


were  not  nsed  in  the  constructioD  of  said  build- 
ing, then  the  plaintiff  is  not  entitled  to  a  me- 
chanic's lien  for  any  amount  against  the  prop- 
erty described  in  the  plaintiff's  petition  or 
statement  of  plaintiff's  cause  of  action." 

This  was  refused.  In  refusing  this  the 
learned  trial  Judge  wrote  this  memorandum 
upon  It: 

"The  cement  was  sold  at  a  certain  price  per 
sacli — not  a  certain  price  for  the  sadt  and  a  cer- 
tain price  for  its  contents.  As  to  the  sacks 
returned,  that  is  a  matter  of  credit  to  tbe  ac- 
count" 

Wte  think  that  the  action  of  the  circuit 
court  in  refusing  this  declaration  of  law  was 
correct  and  that  the  view  it  took,  that  the 
price  or  value  of  these  sacks  was  a  Uenable 
item.  Is  correct. 

[2,  S]  The  second  line  of  defense  relied 
upon  by  api)ellant  Is  that  the  account  filed  Is 
not  a  just  and  true  account.  This  la  on 
the  theory  that  In  omitting  a  credit  for  the 
returned  sacks,  the  account  filed  was  not  a 
just  and  true  account 

The  defendant,  appellant  here,  asked  this 
declaration,  which  the  court  gave: 

"If  from  tbe  evidence  the  court  finds  and  be- 
lieves that  the  plaintiff,  in  filing  the  claim  of 
mechanic's  lien  sued  on  in  this  case,  included 
in  its  acr»>unt  stated  in  such  claim  of  lien  more 
than  was  due  to  it  from  the  defendant  Aber- 
nathy and  failed  to  give  said  Abemotfay  credit 
for  all  payments  and  offsets  to  which  be  was  en- 
titled, then  plaintiff  is  not  entitled  to  sustain 
its  said  claim  of  mechanic's  lien  unless  the  court 
shall  also  from  the  evidence  find  that  the  failure 
of  plaintiff  to  give  sncb  credit  to  defendant  was 
t-nintentional  on  the  part  of  plaintiff." 

So  It  will  be  seen  that  even  appellant  con- 
ceded that  the  omLssion  to  give  the  credit 
was  not  fatal  if  nnlntentlonal.  That  proper- 
ly 'submitted  the  question  of  whether  the 
omission  was  Intentional  or  unintentional 
as  a  question  of  fact.  There  is  no  conten- 
tiaa  here  that  these  amounts  sued  for  bad 
ever  been  paid ;  all  that  is  contended  is  that 
the  credit  for  the  returned  sacks  was  omit- 
ted. The  manner  in  which  the  suit  in  the 
«)unty  between  these  parties  figures  here, 
is  this:  After  the  institution  of  these  three 
actions  in  the  city  and  the  one  in  the  county, 
the  attention  of  the  attorney  who  had  charge 
of  the  cases  for  plaintiff  was  for  the  first 
time  called  to  the  fact  that  a  credit  had  not 
been  given  for  the  sacks  which  had  been  re- 
turned. WhHeupon,  account  being  taken  of 
the  returned  sacks,  a  credit  was  applied  to 
the  account  sued  on  in  the  county  sufficient 
to  wipe  out  and  extinguish  that  and  it  was 
dismissed  by  plaintiff.  Objection  seems  to  be 
made  to  the  right  of  the  plaintiff  to  apply 
this  credit  on  this  account  but  we  cannot  ac- 
cede to  that  proposition.  It  Is  well  settled 
that  where  one  owes  several  debts  to  another 
and  makes  payment  the  creditor  has  the 
right  of  applying  the  credit  as  it  sees  proper, 
no  specific  arrangement  for  other  application 
having  been  made,  and  If  it  fails  to  do  this, 
then  tbe  law  will  apply  the  credit  on  the 
debt  which  Is  older  or  Is  unsecured.  See 
Price  V.  Merrltt  supra;  St  Louis  Sash  & 
Door  Works  t.  T<Mikins,  188  Mo.  App,  1,  173 
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S.  W.  47,  and  cases  there  cited.  It  was  as-T 
serted  by  counsel  for  aroellant  In  the  trial 
of  this  case  and  when  the  question  as  to  the 
St  Lonis  County  case  was  raised,  that  that 
action  had  failed  for  the  reason  that  It  was 
for  a  non-Uenable  Improvement.  That  being 
so,  we  are  unable  to  see  how  applying  the 
credit  to  it  in  any  way  afFected  these  cases. 
The  security  afforded  by  the  mechanic's  lien 
law  was  not  there  present  Under  such  cir- 
cumstances, that  is,  where  there  is  a  secured 
and  an  unsecured  claim.  It  is  the  law  that 
the  court  apply  any  payment  made  rather  to 
the  liquidation  of  the  unsecured  account  than 
to  one  which  is  secured. 

But  the  main  trouble  with  the  contention 
of  the  learned  counsel  for  appellant  here 
is  that  the  trial  ooort  found  as  a  matter  ot 
fact  that  there  had  been  no  fraudulent  state- 
ment of  the  account;  no  intentional  failure 
to  enter  the  credit  Whai  the  attention  of 
counsel  for  respondent  was  called  to  the 
fact  that  no  credit  had  been  given  for  the 
sacks  which  had  been  returned,  he  promptly 
and  voluntarily  entered  a  credit  on  the  ac- 
count for  the  whole  number  of  sacks  charged 
for,  without  putting  the  defendants  below  to 
the  proof  of  how  many  of  these  sacks  had  in 
point  of  fact  been  returned. 

Section  8223,  Bevised  Statutes  1909,  pro- 
vides: 

"The  court  shall  ascertain,  by  a  fair  trial  in 
the  usual  way,  the  amount  of  the  indebtedness 
for  which  the  lien  is  prosecuted,  and  may  render 
judgment  therefor  in  any  sum  not  exceeding 
the  amount  claimed  in  the  demand  filed  with  the 
Uen,  together  with  interest  and  costs,  although 
the  creditor  may  have  unintentionally  failed  to 
enter  in  hia  account  filed  the  full  amount  of 
credits  to  which  the  debtor  may  be  entitled." 

These  causes  of  action  accrued  when  the 
statutes  of  1899  were  in  force,  bat  this  sec- 
Uon  8223  Is  identical  with  section  4213,  Be- 
vised Statutes  1899. 

In  a  great  many  cases  our  conrts  have  held 
that  a  lien  account  is  not  vitiated  by  an  "un- 
intentional" failure  to  enter  all  of  the  cred- 
its to  which  an  acconnt  is  entitled.  See,  in 
passing,  Shepard  v.  Atcliison,  Topeka  &  Santa 
F6  K.  R.  Co.,  150  Mo.  App.  98,  159  S.  W. 
1003,  and  Wilson-Reheis-Rolfes  Lumber  Co. 
V.  Ware,  158  Mo.  App.  179,  138  S.  W.  690, 
the  latter  a  very  extreme  case.  See,  also, 
Darlington  Lumlier  Co.  v.  Pottinger,  165  Mo. 
App.  442,  147  S.  W.  179.  As  we  said  in  the 
case  last  cited  (165  Ha  App.  loc.  dt  460,  147 
a  W.  181): 

"  'Unintentional,'  as  used  in  the  statute,  means 
without  fraudulent  purpose  to  withhold  a  cred- 
it to  which  the  debtor  was  entitled.  It  does  not 
mean  an  omission  of  a  credit  when  in  law  the 
right  to  the  credit  or  correctness  of  a  charge 
may  be  doubtful.  See  Hydraulic  Press  Brick 
Co.  V.  McTaggart,  76  Ma  App.  347,  loc.  cit. 
353.  Our  court  has  said  in  Eau  Claire-St  Louis 
Lumber  Co.  v.  Wright,  81  Mo.  App.  535,  refer- 
ring to  decisions  holding  that  the  blending  of 
lienat>le  and  non-Uenable  it^ns  is  fatal  to  the 
lien,  that  this  applies  only  where  the  mechanic 
or  materialman  knew  that  under  no  circum- 
stances could  the  objectionable  charge  sustain 
a  Uen." 


[4]  Whether  it  was  nnlntentioiial  on  the 
part  of  plaintiff  tn  omitting  the  cxedit  for 
the  sacks  returned,  was  a  qne8ti(»i  of  fact 
for  the  determtnatlioa  of  the  trial  JndgCi  and 
his  finding  upon  that  is  condosive  od  ns. 

In  Snell  v.  Payne,  supra,  the  Sai>reme 
Conrt  of  California,  In  concluding  the  par- 
agraph whl<9i  we  have  hraetofore  quoted 
in  part  holding  that  the  price  of  the  package 
was  Umable,  says  (115  OaL  loc  dt  222,  46 
Pac.  1070): 

"But,  at  best  the  matter  under  consideratioa 
would  merely  be  an  overchaise^  and  it  is  quite 
clear  that  a  recorded  Uen,  good  m  other  respects, 
cannot  be  rejected  because  the  amount  claimed 
is  somewhat  larger  than  can  be.  sustained  by 
the  proofs,  unless  it  be  so  willfully  false  as  to 
amount  to  a  fraud;  and  nottung  of  that  kind 
appears  here." 

So  our  courts  have  held  In  many  cases  and 
the  learned  trial  judge  undoubtedly  found 
for  respondent  here  on  that  theory.  As  his 
finding  is  supported  by  substantial  evldeace, 
we  cannot  disturb  It 

Appellant  also  asked  a  declaration  of  law 
to  the  effect  that  upon  the  pleadings  and  all 
the  evidence  in  the  case,  plalntifl  is  not  en- 
titled to  a  mechanic's  lien  against  the  proper- 
ty. This  was  refused  and  from  what  we 
have  here  said,  properly  so. 

We  find  no  reversible  error  In  the  action 
of  the  trial  court  and  Its  Judgment  is  af- 
firmed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


GLENCOE  LIME  &  CEMENT  CO.  v.  POLAB 

WAVE  ICE  &  FUEL  CO,    (No.  14157.) 

(St  Louis  Court  of  Appeals.    Missouri.     April 

4,  1916.    Rehearing  Denied  April  18, 1916.) 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Glencoe  Lime  &  Cement  Com- 
pany against  the  Polar  Wave  Ice  &  Fuel  Com- 
pany. From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

George  W.  Lubke  and  George  W.  Lobke,  Jr., 

both  of  St.  Louis,  for  appellant     Abbott  Bd- 
wards  &  Wilson,  of  St  Louis,  for  respondent 

BEYNOLDS.  P.  J.  For  the  reasons  stated 
in  the  opinion  in  Glencoe  Lime  ft  Cement  Co.  v. 
Polar  Wave  Ice  &  Fuel  Co.  (No.  14156)  1&4  S. 
W.  952,  an  action  between  the  same  parties,  the 
judgmoit  of  the  circuit  court  in  tins  cause  is 
aifirmed. 

NOBTONI  and  ALLEN,  JJ.,  ooncar. 


GLENCOE  LIME  ft  CEMENT  CO.  r.  POLAR 

WAVE  IC!E  ft  FUEL  CO.    (No.  14168.) 

(St  Louis  Court  of  Appeals.    Missouri.    April 

4,  1916.    Behearing  Denied  AprU  18,  1916.) 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  (3rimm,  Judge. 

Action  by  the  Glencoe  Lime  &  Cement  Com- 
pany against  the  Polar  Wave  Ice  ft  Fuel  Cota- 
pauy.  From  a  judgment  for  plaintilf,  defend- 
ant appeals.    Affirmed. 

George  W.  Lubke  and  George  W.  Lahke,  Jr.. 
both  of  St.  Louis,  for  appeUant  Abbott  Bd- 
warda  ft  WUson,  of  St.  Louis,  for  respoodcat 
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BEYNOLDS,  P.  J.  For  the  rcuons  atated  in 
the  opinion  in  Glencoe  Lime  &  Cement  Co.  t. 
Polar  Wave  Ice  &  Fuel  Co.  (No.  14156)  184 
S.  W.  96Z,  an  action  between  the  same  parties, 
the  judgment  of  the  circnit  court  in  this  cause 
ia  aMnned. 

NORTONI  and  AliLEJN,  JJ.,  conoui; 


GOOD  V.  BOBmSON.     (No.  14110.) 

(St  Louis  Court  of  Appeals.    MiasoarL    April 
4,  1916.) 

Bbokebs  «=>44  —  Compensation  —  Speciai. 

contbact. 

Where  plaintiff  broker,  under  a  special  con- 
tract from  defendant  to  sell  land  for  $9,000, 
subseauently  modified  to  |8,750,  after  several 
weeks  effort  failed  to  interest  his  proposed  par- 
chaser  at  those  prices  and  his  authority  was  re- 
▼<Aed,  the  defendant,  who,  though  not  negotiat- 
ing with  the  proposed  purchaser  during  this 
time,  some  time  thereafter  sold  to  him  direct- 
ly for  98,4(X),  ia  not  liable  for  commission  to 
the  broker. 

[EJd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  4S:   Dec.  Dig.  «=>44.] 

Appeal  from  St  Louis  Circuit  Court; 
G«orge  C.  Hitchcock,  Judge. 

"To  be  officially  pubUshed." 

Actlmi  by  Aaron  H.  Good  against  Joseph 
Robinson.  From  a  Judgment  for  plaintifT, 
defendant  appeals.   Beversed. 

Davis  Biggs,  of  St  Louis;  for  appellant 
Frank  U.  Hasklns,  of  St  Louis,  for  respond- 
eat 

NORTONI,  J.  This  is  a  suit  by  a  real  es- 
tate agent  for  commissions  on  the  alleged 
sale  of  defendant's  property.  Plaintiff  re- 
covered, and  defendant  prosecutes  the  ap- 
peaL 

It  appears  that  plaiutift,  in  company  with 
hia  cu&tomer,  one  August  Manegold,  called  at 
defendant's  residence  in  the  early  part  of 
May,  and  inquired  if  defendant  desired  to 
sell  bis  property.  Manegold  was  seeking 
similar  property  in  that  neighborhood.  De- 
fendant said  he  would  sell  it,  and  priced  it 
at  $8,000.  Thereupon  plaintiff,  together  with 
Manegold  and  defendant,  looked  through  the 
pr<q>erty,  and  it  is  said  defendant  agreed  to 
pay  plaintiff  a  commission  of  2^  per  cent 
if  he  sold  It  to  Manegold  at  the  price  of  $9,- 
000.  Plaintiff  instructed  defendant  to  call 
at  his  offlce  on  the  followiug  morning,  and 
tliis  defendant  did.  On  defendant's  calling 
at  plaintiff's  offlce,  plaintiff  submitted  an 
offer  to  him  of  $8,250  for  the  property,  but 
tbis  was  promptly  declined.  Nothing  further 
was  done  about  the  matter  until  a  week  or 
two  thereafter,  when  it  is  said  defendant  re- 
duced his  price  to  $8,750,  and  agreed  to  pay 
plaintiff  a  commission  on  the  sale  at  that 
figure.  Plaintiff  never  obtained  from  Mane- 
sold  an  offer  to  exceed  $8,500  on  the  prop- 
erty, and  defendant  persistently  refused  to 
sccept  it  Finally,  about  the  10th  of  June, 
plaintiff  approached  defendant  and  sought 


to  induce  him  to  accept  $8,500  for  the  prop- 
erty, but  defendant  declined  to  do  so,  and 
thereupon  terminated  his  authority  in  re- 
spect ot  the  matter.  In  July  defendant  sold 
the  property  directly  to  Manegold  for  $8,400, 
and  plaintiff  sues  for  a  commission  on  the 
purchase  price,  in  the  view  that  be  was  the 
procuring  and  inducing  cause  of  sale.  It  is 
clear  enough  that  the  Judgment  for  plain- 
tiff may  not  be  sustained  on  the  evidence 
before  us.  In  that  plaintiff  was  not  author- 
ized to  negotiate  touching  a  sale  of  the  prop- 
erty at  all,  except  under  special  contract, 
and  his  authority  was  revoked  by  defendant 
after  a  reasonable  time  had  expired.  It  ap- 
pears from  plaintiff's  own  evidence  that  In 
the  first  instance  he  was  authorized  to  sell 
the  property  to  Manegold  for  $9,000  cash, 
and  was  to  receive  a  commission  of  2^  per 
cent  on  the  sale,  l^is  he  failed  to  do. 
Shorly  thereafter  he  persuaded  defendant  to 
reduce  the  price,  and  he  was  authorized  to 
negotiate  the  sale  at  $8,750  and  nothing  less. 
This,  it  is  conceded,  he  failed  to  do,  for  at 
no  time  did  be  receive  an  offer  to  exceed 
$8,500  on  the  property.  On  the  10th  of  June 
defendant  declined  point  blank  to  accept  this 
amount,  and  notified  plaintiff,  as  plaintiff 
says,  that  his  authority  was  revoked  entirely. 
This  court  has  but  recently,  through  Judge 
Allen,  declared  the  law  in  such  circumstances 
as  follows: 

"Where  a  special  contract  exists,  it  ia  ele- 
mentary that  the  broker  must  show  that  he  has 
fully  complied  with  the  terms  and  conditions 
thereof  before  he  ia  entitled  to  recover,  for  oth- 
erwise he  has  not  completed  his  undertaking  and 
has  earned  no  commission.  In  such  a  case  the 
owner  may,  in  good  faith,  insist  npon  the  exact 
price,  or  the  fulfillment  of  other  terms  of  the 
contract,  and  refuse  to  make  a  sale  to  the  bro- 
ker's customer  on  any  modified  terms ;  and  if 
the  broker  fails  to  perform,  after  beiug  allowed 
full  opportunity  so  to  do,  the  owner  may,  in 
fact,  thereafter,  as  a  new  deal,  sell  the  proper- 
ty to  the  broker's  customer  on  more  favorable 
terms,  without  incurring  liability  to  the  broker. 
Blackwell  v.  Adams,  28  Mo.  App.  61 ;  La  Force 
V.  Washington  University,  106  Mo.  App.  617,  81 
S.  W.  209 ;  Tooker  v.  Duckworth,  107  Mo.  App. 
231,  80  S.  W.  963;  Stevens  v.  Bacher,  162 
Mo.  App.  284,  141  S.  W.  1143;  Hughes  v. 
Dodd,  164  Mo.  App.  454,  146  S.  W.  446 ;  Mc- 
Cormick  v.  Obanion,  168  Mo.  App.  loc.  cit  615, 
153  S.  W.  267.  But  even  in  such  cases,  if  the 
owner  chooses  to  deal  with  the  broker's  customer 
at  a  lower  price  or  upon  other  terms,  while  the 
broker's  agency  remains  unrevoked,  and  he  is 
still  working  with  his  customer  at  the  price  and 
upon  the  terms  named  to  him,  the  owner  win  be 
liable  to  the  broker  for  commissions  upon  a  aale 
so  consummated  by  him  with  the  broker's  cus- 
tomer. See  Wetzell  &  GrifiJth  v.  Wagoner,  41 
Mo.  App.  609;  Larow  v.  Bozarth,  68  Mo.  App. 
407 ;  Orether  v.  McCormick,  79  Mo.  App.  326 : 
Nichols  V.  Whitacre,  112  Mo.  App.  6^  87  S. 
W.  694;  Hovey  &  Brown  v.  Aaron,  133  Mo. 
App.  673, 113  S.  W.  718 ;  Lane  v.  Cunningham, 
171  Mo.  App.  17.  163  S.  W.  625."  Jennings  v. 
Overholt,  186  Mo.  App.  605,  611,  172  S.  W. 
449,  451. 

In  the  instant  case  it  appears  that  plain- 
tUTs  authority  was  under  a  special  contract 
at  first  to  sell  at  $9,000,  and  subsequently 


4s»For  otiier  csms  see  same  toplo  and  KB7-NUMBBR  in  all  Key-Nomberad  Olsests  and  Indexss 
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modified  tc  sell  at  ^,750.  This  was  the  lim- 
it of  his  authority,  and  defendant  declined, 
when  requested  to  do  so,  to  authorize  a  sale 
for  a  less  price.  Moreover,  after  plaintiff 
had  endeavored  for  several  weeks  to  Inter- 
est the  proposed  purchaser  at  the  prices 
made,  his  authority  In  respect  of  the  matter 
was  revoked  entirely.  There  is  nothing  in 
the  case  to  suggest  that  plalntlT  was  author- 
ized to  find  a  purchaser  on  terms  to  be 
agreed  upon  between  the  defendant  and  pur- 
chaser, and  there  Is  no  evidence  to  Indicate 
that  defendant  negotiated  with  Manegold 
during  the  time  that  plaintiff  was  authorized 
to  sell  under  the  special  contract  above  men- 
tioned, although  it  does  appear  that  some 
time  after  defendant  had  revoked  plaintiff's 
authority  defendant  sold  the  property  to 
Manegold  at  a  less  price  than  that  at  which 
plaintiff  was  authorized  to  sell  It  It  is 
clearly  a  case  of  special  authority  terminat- 
ing after  a  reasonable  time  had  elapsed. 
Obviously  no  recovery  may  be  had  by  plain- 
tiff in  such  circumstances  on  account  of  the 
sale  made  by  defendant,  for  at  most  his  au- 
thority and  right  of  recovery,  If  any,  arose 
from  the  special  contract,  under  which  he 
confesses  he  was  unable  to  consummate  a 
sale,  and  It  was  competent  for  defendant  to 
revoke  the  authority  of  the  agent,  as  he  did, 
after  a  reasonable  time  for  effecting  the  sale 
had  elapsed,  and  sell  the  property  to  whom- 
soever he  could  at  a  price  to  suit  him. 

The  judgment  should  be  reversed.    It  is 
so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


GARDINER  v.  McPIKB,    (No.  1419a) 

(St.  Louis  C^urt  of  Appeals.    Missouri.    April 
4,  1916.) 

L  Limitation  of  Actions  €=»47(2)— Accrual 
OF  Action — Covenant  of  Warkantt. 
Where  the  grantee  of  warranted  land  dis- 
covered adjoining  owners  plovring  land  claimed 
to  be  part  of  bis  land,  and  he  started  suit 
against  them,  and  they  gave  a  bond  to  account 
to  him  if  successful,  and  he  is  defeated  in  his 
suit,  bis  cause  of  action  on  the  warranty  accrues 
on  the  entry  of  judgment  of  the  suit 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actiuns,  Cent.  Dig.  H  256,  266;  Dec.  Dig.  «=> 
47(«.] 

2.  Appeal  and  Error  ^=>  1064(1)— Harmless 

Error— Inbtbuction. 

Where  it  does  not  appear  that  appellant's 
rights  were  prejudiced  by  an  instruction,  it  is 
not  error. 

[Ed.  Note. — Elor  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4219;  Dec.  Dig.  <S=s> 
1064(1);    Trial,  Cent.  Dig.  gj  470,  625,  553.] 

8.  Covenants   «=al35— Aotions— TuiAi— Iw- 
btbuction. 

An  instruction  asked  by  defendant  that  he 
is  not  liable  for  lack  of  title  to  lands  not  in  the 
section  warranted  is  proijerly  refused,  where  his 
warranty  was  of  a  certain  acreage  described  by 


metes  and  bounds,  and  Ia<^  of  title  to 'a  part  of 
that  so  described  was  in  issue. 

[Ed.  Note.— For  other  cases,  see  Covenanti, 
Cent  Dig.  {  2G9;   Dec.  Dig.  <S=»135.] 

4.  Trial  9=9115(5)— Abouments  of  Counsel 

— COMUENTINO    ON   FORITEB   PbOCEEDINQS. 

Sustaining  objections  to  argument  of  coim- 
sel  that  his  client  was  "let  out"  of  a  former  pro- 
ceeding in  which  the  action  was  dismissed  as  to 
him  is  not  error,  especially  where  counsel  ac- 
tually succeeds  m  maldng  connderable  argu- 
ment of  this  character. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  283;    Dec   Dig.  es>116(6).] 

6.  CovBNANTS  «=>132(1)— Daiiaobs— Wakraw- 

TY— Cost  of  Litigation. 

Instructions  permitting  recovery  for  costs 
and  expenses,  including  attorney's  fees  and 
plaintiff's  personal  expenses  in  a  suit  to  defend 
title,  are  not  error,  where  the  actual  judgment 
recovered  thereunder  is  but  sufficient  to  cover 
the  original  purchase  price  paid,  with  interest 
from  the  accrual  of  the  cause  of  action. 

[Eld.  Note.— For  other  cases,  see  Oovenanta 
Cent  Dig.  H  200,  262;    Dec.  Dig.  «=>132(1)1 

Appeal  from  Circuit  Court,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 
"Not  to  be  officially  published." 
Action  by  John  Gardiner  against  James  E. 
McPike.    From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Hostetter  &  Haley,  of  Bowling  Green,  for 
appellant  R.  I*  Motley,  of  Bowling  Green, 
and  Pearson  &  Pearson,  of  Louisiana,  Mo, 
for  respondent 

ALLEN,  J.  This  is  an  action  for  the  al- 
leged breach  of  covenants  of  warranty  and 
seisin  in  a  deed.  Plaintiff  recovered  below, 
and  the  case  is  here  on  defendant's  appeal. 

By  warranty  deed  of  August  18,  1903,  the 
defendant  James  E.  McPIke,  a  resident  of 
Pike  county.  Mo.,  conveyed  to  one  Spevak 
two  tracts  of  land  in  Harris  county,  Tex., 
one  purporting  to  be  a  tract  of  711.4  acres, 
constituting  section  or  survey  No.  14,  located 
by  virtue  of  a  certificate  issued  by  the  state 
of  Texas  to  the  "H.,  T.  &  B.  R.  R.  Co.,"  and 
being^  also  descrltied  in  the  deed  by  nietes 
and  Ibounds.  With  the  other  tract  conveyed 
we  are  not  here  concerned.  By  warranty 
deed  of  September  26,  1903,  Spevak  conveyed 
the  two  tracts  of  land  to  John  Gardiner,  Jr., 
plaintiff  herein,  a  resident  of  Ohio. 

It  appears  that  plaintiff  leased  the  lands 
so  acquired  by  him  to  one  Howell  for  a  pe- 
riod of  five  years  at  a  nominal  rental;  the 
lease  terminating  on  January  1, 1009.  Plain- 
tiff testified  that  he  Inspected  the  tracts  be- 
fore purchasing  them,  and  had  the  supposed 
lines  pointed  out  to  him,  and  that  be  visited 
the  property  every  year  thereafter.  In  the 
latter  part  of  1908  Howell  leased  section  or 
survey  15,  lying  immediately  west  of  sectioa 
or  survey  14,  and  which  was  owned  by  one 
Mochel  and  one  Homrighous,  jointly.  In 
January,  1909,  plaintiff  visited  his  pror>ertT. 
and  found  that  Howell,  or  his  subtenar.**. 
had  plowed  a  strip  of  ground  beyond  the  line 
supposed  by  Urn  to  be  the  true  line  betwe-.'n 
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sections  14  and  IB,  and  conslstinK  of  199.7 
acres  of  tbe  tract  of  711.4  acree  whldi  the 
defendant's  deed  purported  to  convey. 

The  erldence  shows  that  Tip<m  discorerlng 
this  plaintUf  conferred  with  Modtiel  and 
Homrlghons,  and  foand  that  they  claimed 
the  atrip  of  land  In  gnestlon,  asserting  that 
tbe  tme  line  between  sections  14  and  15  waa 
located  at  tbe  eastern  boundary  line  of  said 
strip,  and  that  the  same  was  a  part  of  sec- 
tion 15,  to  which  they  had  title.  In  March, 
1909,  plaintiff  Instttnted  snlt  In  tbe  district 
court  ot  Harris  county,  Tex.,  against  Modiel 
and  Homrlghoos  and  their  tenants,  to  deter- 
mine the  title  to  the  strip  of  land  mentioned. 
At  or  about  this  time,  pursuant  to  an  agree- 
ment between  the  rival  claimants,  Mochel 
and  Homrig^ue  gave  to  plaintiff  a  bond  con- 
ditioned that  they  would  account  to  plaiotur 
for  tbe  rents  and  profits  of  the  strip  of  land 
in  controversy  in  tbe  event  that  he  were 
successful  In  establishing  title  thereto. 
Plaintiff  was  unsuccessful  in  the  suit;  tbe 
court  by  its  decree  fixing  the  boundary  line 
between  sections  14  and  15  in  accordance 
with  the  contention  of  Mochel  and  Homrlgh- 
ons. This  decree  was  entered  on  December 
9,  1911.  On  June  7,  1913,  plaintiff  Instituted 
this  action  against  defendant,  MePike,  to  re- 
cover for  a  breach  of  the  warranties  contain- 
ed in  the  latter's  deed  to  Spevak.  McPike  had 
been  made  a  defendant  in  tbe  suit  In  Texas, 
In  accordance  witb  tbe  practice  in  that 
state,  and  the  evidence  shows  that  he  waa 
notified  of  tbe  pendency  thereof ;  bnt  be  was 
not  dnly  brought  in  by  process,  and  prior  to 
trial  the  cause  was  dismissed  as  to  him. 

The  purchase  price  paid  by  Spevak  to  ICo- 
Plke  amounted  to  $17.50  per  acre;  and  Spe- 
vak sold  the  lands  to  plaintiff  for  $22.50  per 
acre.  Plaintiff  was  permitted  to  show  vari- 
ous items  of  expense  incurred  in  and  about 
tbe  prosecution  of  tbe  suit  in  Texas,  which 
need  not  be  here  set  out  Tbe  jury  returned 
a  verdict  in  plaintifTs  fCiTor  for  93,868.63; 
but  plaintiff  remitted  $17.63,  and  Judgment 
was  entered  for  him  in  tbe  sum  of  $3,851. 

[1]  I.  Appellant  urges  that  its  demurrer  to 
tbe  evidence  should  have  been  sustained  for 
tbe  reason  that  plaintiff's  cause  of  action 
was  barred  by  tbe  statute  of  limitations  in 
force  in  the  state  of  Texas.  Under  the  Tex- 
as statute  in  evidence  and  the  decisions  of 
tbe  coarts  of  that  state  it  appears  that  tbe 
Texas  law  allows  but  four  years  for  tbe 
bringing  of  an  action  of  this  character.  If 
tbe  Missouri  statute  is  applicable,  the  suit 
was  brought  in  ample  time.  But  it  appears 
to  be  ctmceded  that  the  Texas  law  applies, 
as  tbe  trial  court  held;  tbe  contention  be- 
tween counsel  being  as  to  tbe  time  when  tbe 
artatate  began  to  run.  On  this  phase  of  tbe 
case  we  shall  therefore  confine  ourselves  to 
tbls  one  question  In  dispute,  a.ssumlng,  with- 
out deciding,  that  tbe  action  is  governed  by 
tbe  "four-year  statute"  of  Texas. 

Tbe  contention  of  learned  counsel  for  ap- 
I>eUant  is  that  plaintiff's  cause  of  action  ac- 


crued wben  the  tenants  or  subtenants  of 
Mochel  and  Homrigbous  entered  upon  and 
plowed  the«trlp  of  land  in  question  in  Jan- 
uary, 1909,  which  was  more  than  four  years 
prior  to  the  institution  of  this  action.  On 
the  other  hand,  the  contention  of  respond- 
mt's  learned  counsel,  which  was  the  theory 
upon  which  tbe  trial  court  proceeded,  is  that 
plaintiff's  cause  of  action  did  not  accrue  un- 
til tbe  entry  of  judgment  in  the  snlt  in  Tex- 
as, to  wit,  December  9,  1911,  which  was  less 
than  two  years  prior  to  the  institution  of 
this  action. 

A  consideration  of  tbls  question  has  led  us 
to  the  conclusion  that  tbe  statute  of  limita- 
tions did  not  begin  to  run  until  tbe  entry  of 
Judgment  In  tbe  suit  in  Texas.  It  is  true 
that  the  decisions  of  that  state,  as  do  our 
own,  bold  that  a  covenantee  need  not  wait 
nntU  he  is  actually  evicted,  either  by  a  Judg- 
ment of  eviction  or  otberwlse,  but  upon  the 
Assertion  of  a  paramount  title  by  a  claimant 
to  the  land  be  may  eith^  surrender  posses- 
sion to  the  bolder  of  tbe  paramount  title,  or 
purchase  tbe  latter's  claim,  and  proceed 
against  bis  covenantor  as  for  a  breach  of  the 
latter's  covenants^  tbe  burdoi  then  being 
upon  the  covenantee  to  show  that  the  title  to 
which  be  surrendered,  or  which  be  purchas- 
ed, was  in  fact  tbe  paramount  title.  See 
Groesbeck  v.  Harris,  82  Tex.  411,  19  S.  W. 
850;  Johns  v.  Hardin,  81  Tex.  loc.  cit  41, 16 
8.  W.  623;  Clark  v.  Mumford,  62  Tex.  loc. 
dt.  535;  Leet  v.  Grata,  124  Mo.  App.  394,  101 
S.  W.  696;  Eaker  v.  Harvey,  179  S.  W.  985. 
But  this  does  not  mean  that  tbe  statute  of 
limitations  will  necessarily  begin  to  run 
from  the  time  of  the  assertion  of  tbe  para- 
mount title.  Certainly,  where  the  covenantee 
acquires  and  remains  in  possession,  and  does 
not  surrender  to  the  paramount  title,  but 
disputes  the  same,  tbe  statute  does  not  be- 
gin to  run  until  there  is  a  Judgment  of  evic- 
tion against  him.  Appellant's  argument, 
however,  is  that  there  was  an  actual  evic- 
tion of  plaintiff  in  January,  1909,  wben  tbe 
tenants  or  subtenants  of  Mochel  and  Hom- 
rigbous went  upon  tbls  strip  of  land  and 
plowed  it,  and  that  this  caused  the  statute 
to  begin  to  run.  But  we  do  not  accede  to 
tbls.  Under  the  circumstances  we  are  of  tbe 
opinion  that  there  was  not  then  an  actual 
eviction  of  plaintiff  under  tbe  paramount 
title  80  as  to  start  tbe  statute  running. 
Plaintiff  was  in  possession  under  bis  deed, 
and  the  entry  of  tbe  tenants  or  subtenants 
of  tbe  owners  of  tbe  adjoining  section  was 
merely  a  trespass  ui>on  that  possession.  It 
appears  that  the  location  of  tbe  true  line  be- 
tween these  two  sections  was  a  matter  of 
great  uncertainty,  and  one  which  could  be 
settled  only  by  a  proceeding  in  court.  The 
rival  claimants  recognized  tbls.  Plaintiff  be- 
gan tbe  proceeding  in  court;  and  Mochel 
and  Homrigbous  agreed  to  and  did  give  a 
bond  conditioned  that  they  would  account  to 
plaintiff  for  tbe  rents  and  profits  if  be  were 
successful  la  the  suit  to  determine  tbe  true 
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boundary  Une.  With  matters  In  this  shape 
DO  loss  could  accrue  to  plaintiff  until  a  final 
determination  was  had  of  the  proceeding  in 
the  Texas  court 

Even  as  to  those  covenants  In  a  deed  wbl<di 
are  broken  when  made.  If  at  all,  the  modem 
doctrine  Is  that  the  statute  of  limitations 
does  not  begin  to  run  until  there  has  been  a 
substantial  breach  resulting  in  damage  to 
the  covenantee.  See  Jones  y.  Hazeltlne,  124 
Mo.  App.  674,  102  S.  W.  40;  Leet  v.  Gratz, 
supra;  In  re  Estate  of  Hanlin,  133  Wis.  140, 
113  N.  W.  411,  126  Am.  St  Eep.  938,  and 
note,  17  L.  R.  A.  (N.  S.)  1189.  And  tills  is 
the  doctrine  adhered  to  by  the  courts  of 
Texas.  See  Seibert  v.  Bergman,  91  Tex.  411, 
44  S.  W.  63.  Since  It  appears  that  no  sub- 
stantial breach  resulting  in  damage  to  plain- 
tiff occurred  until  judgment  vras  rendered 
against  him  in  the  suit  in  the  district  court 
of  Harris  county,  Tex.,  we  are  of  the  opin- 
ion that  the  statute  then  began  to  run.  Un- 
der the  circumstances  the  eviction,  we  tlilnk, 
cannot  be  said  to  have  been  complete  until 
die  boundary  dispute  was  settled  in  the  pro- 
ceeding begun  in  Texas.  And  whether  or  not 
plaintiff  was  to  suffer  loss  and  damage  could 
not  be  determined  prior  to  the  rendition  of 
Judgment  in  that  cause.  See  Hays  T.  Talley 
(Tex.  Civ.  App.)  161  S.  W.  429. 

We  therefore  rule  this  assignment  of  error 
against  appellant 

[2]  II.  Complaint  is  made  of  an  instrac- 
tlon  given  for  plaintiff  in  that  it  refers  to 
the  bond  executed  to  plaintiff  for  the  rents 
and  profits  aforesaid  as  having  tteen  given 
"at  the  time  that  Howell  et  aL  entered  into 
possession."  It  is  true  that  under  the  evi- 
dence it  appears  that  this  bond  was  not 
grlven  at  the  time  when  tenants  or  subten- 
ants of  the  adverse  claimants  went  upon  this 
strip  of  land  and  plowed  it;  but  the  bond 
was  given  shortly  thereafter,  and  remained 
in  force  during  die  entire  period  covered  by 
the  litigation  in  Texas.  We  do  not  jwrceive 
in  what  way  defendant's  rights  were  preju- 
diced by  the  instruction  as  given,  and  hence 
regard  the  giving  thereof  as  not  constituting 
reversible  error. 

[3]  III.  It  is  argued  that  the  court  erred 
In  refusing  two  Instructions  offered  by  de- 
fendant which,  in  substance,  told  tlie  Jury 
that  McPike  did  not  warrant  the  title  to 
any  lands  located  In  section  or  survey  16, 
and  that  if  the  Jury  found  the  199.7  acres 
mentioned  In  the  evidence  to  be,  in  fact  lo- 
cated in  survey  15,  then  in  no  event  would 
defradant  be  liable  in  tliis  action.  Bat  this 
argument,  we  think,  is  manifestly  unsound. 
Though  the  tract  of  711.4  acres  was  referred 
to  in  defendant's  deed  as  being  section  14,  It 
was  therein  described  by  metes  and  bounds 
as  well,  whereby  the  boundary  lines  were 
definitely  fixed,  and  the  precise  acreage  was 
mentioned.  Tlie  title  failed  as  to  a  portion 
of  the  land  which  defendant's  deed  purport- 


ed to  ctmvey,  casting  liability  nixm  def aid- 
ant as  for  breaxdi  of  his  covenants. 

[4]  ly.  An  assignment  of  error  relates  to 
the  court's  ruling  in  restricting  the  argument 
of  defendant's  coansel  before  the  Jury.  De- 
fendant's counsel  commented  on  the  fact  that 
defendant  was  "let  out"  of  the  Texas  suit 
shortly  prior  to  trial,  and  sought  to  make  it 
appear  that  this  was  tantamount  to '  a  vic- 
tory for  defendant  in  that  action.  Objections 
were  sustained  to  argument  along  that  line. 
In  this  we  think  that  the  court  committed 
DO  yerrotr.  And,  furthermore,  defendant's 
counsel,  despite  objections  and  the  court's 
rulings  thereon,  appears  to  have  succeeded 
In  making  no  little  argument  of  this  charac- 
ter, though  In  the  end  he  took  occasion  to 
gracefully  "bow  to  the  ruling  of  tBte  court" 

[B]  V.  Lastly  it  is  urged  that  the  court 
committed  error  In  giving  instructions  for 
plaintiff  on  the  measure  of  damages,  in  that 
such  instructions  permitted  a  recovery  for 
the  costs  and  expenses  of  the  Texas  suit  in- 
cluding attorney's  fees  and  plaintiff's  per- 
sonal expenses  Incurred  in  connection  there- 
with. But  this  question  may  be  disposed  of 
by  saying  that  it  appears  that  the  amount 
of  the  Judgment  as  It  now  stands,  is  suffi- 
cient to  cover  only  the  original  purchase 
price  paid  defendant  for  the  199.7  acres,  with 
interest  thereon,  at  the  rate  of  6  per  c»it 
per  annum  from  the  date  of  the  rendition  of 
the  Judgment  in  the  Texas  suit 

These  views  result  In  an  affirmance  of  the 
Judgment;  and  It  is  so  ordered. 

RBYNOLDS,    P.    J.,    and    NOBTONI.   J„ 

concur. 


PHIUilPS  V.  WESTERN  UNION  TELE- 
GRAPH CO.  et  al.    (No.  14433.) 

(St.  Louis  Oonrt  of  Appeals.    MissourL     April 
4,  1916.) 

1.  Masteb  and  Sebvant  «=»33(K3)— Liabiu- 
TT  TO  Third  Pkbsons— Bvidbnc*— CotmsB 

OF  B^PLOTUENT. 

In  an  action  for  personal  injuries  to  a 
woman  who  was  struck  and  knocked  down  by  a 
running  boy,  evidence  held  sufficient  to  warrant 
the  jury  in  inferring  that  the  boy  was  employ- 
ed by  defendant  telegraph  company,  and  that 
at  tne  time  be  was  returning  from  delivering  a 
message  for  defendant  and  was  in  the  coarse  of 
his  employment  though  a  short  time  t>efore  be 
had  deviated  from  his  proper  route  to  anatdi  a 
paper  from  a  newsboy. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant   Cent   Dig.   {  1272;    I>ee.  Dig.   «=> 

330(3).] 

2.  MAarcsB  ARD  Sebvai?t  ^b8S2(S)  —  LiABn^ 

ITT  TO  THIBD  PEBSON— QtlESnoITB  TOS  JTTMT 
— COUBSE  OF  EKFLOTMKNT. 

Where  a  telegraph  messenger,  returning  to 
the  company's  office,  deviated  from  his  route  to 
snatcli  a  paper  from  a  newsboy,  but  hnd  resnmed 
Ilia  course  before  ha  ran  into  plaintiff's  wife,  it 
was  a  question  of  fact  for  the  jury  wliether  be 
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wts  acdng  in  the  course  of  his  employment  when 
he  ran  into  plaintiff's  wife. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  1275;  Dea  Dig.  «=> 
332(2).] 

3.  Maste*  and  Sebvawt  «=>330(S)— Liabili- 
TT  TO  Thibd  Pebsons— Pboot  or  Relation- 

SniP— TjNlTOBlf. 

The  fact  that  a  bojr  is  wearing  the  uniform 
of  a  telegraph  company  and  a  cap  having  its 
letters  <»  it  is  sufficient  to  establish  his  em- 
ployment by  the  company  at  the  time  he  ran  into 
and  injured  plaintiff's  wife. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  1272;  Dea  Dig.  9=> 
330(3).) 

4.  Mastkb  and  Sebtant  «=>3Q2(2)— Liabili- 
ty TO  Thibd  Pebsons— Acts  of  Sebvant— 

ColTBSE  OF  BirPLOTMXNT. 

A  telegraph  company  is  liable  for  damages 
caused  bj  its  messenger  boy  running  into  a  wo- 
man while  he  was  returning  to  the  company's 
office  after  the  delivery  of  a  message. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1218,  1219;  Dec.  Dig. 
«=302(2).] 

5.  Evidence  €=37K— Pbksuicptions— Faii.ubr 
TO  Pboducx  TxsniioNT. 

While  iriaintiff,  to  recover  for  injuries  in- 
flicted by  the  employ^  of  defendant  must  prove 
that  the  employe  was  acting  within  the  scope  of 
his  employment  at  the  time  the  injuries  were 
inflicted,  where  there  was  evidence  that  the 
injuries  were  inflicted  by  a  messenger  boy  em- 
ployed by  defendant  who  was  returning  to  the 
office,  carrying  an  envelope  similar  to  those  in 
which  the  defenflant's  messages  were  delivered, 
the  jury  can  infer  from  defendant's  failure  to  in- 
troduce evidence  that  the  boy  w&s  not  then  en- 
gaged in  the  discharge  of  his  duties,  that  it  could 
not  do  so,  becanse  such  was  not  the  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  l'>ig.  I  95;  Dec.  Dig.  «=975.] 

Appeal  from  St  Louis  Circuit  Court  James 
B.  Wlthrow,  Judge. 

Action  by  Gustave  W.  Phillips  against  the 
Western  Union  Telegraph  Company  and  an- 
otber.  Judgment  for  plaintiff,  and  tlie  named 
defendant  appeals.    AfBrmed. 

Ferrlss,  Zumbalen  &  Ferriss,  of  St  Louis, 
for  appellant  Wm.  H.  McClarin  and  Jones, 
Hooker,  Hawes  &  Angert,  all  of  St.  Louis, 
for  respondent 

Statement 

KBYNOLDS,  P.  J.     About  7  o'clock,  on  the 
evening  of  December  28th,  1912,  plaintiff  and 
his  wife  were  standing  at  the  southeast  cor- 
ner of  Grand  avMiue  and  Olive  street  in  the 
city  of  St  Louis,  awaiting  an  opportunity  to 
cross  to  the  west  side  of  Grand  avenue.    Mrs. 
Ptaillips  was  standing  on  the  east  curb  of 
Grand  avenue,  a  few  feet  south  of  Olive,  one 
ot  ber  feet  resting  on  the  sidewalk,  the  oth- 
er on  tile  street  some  4  inches  below  the  level 
ot  tbe  sidewalk,  when  she  was  run  into  by 
Samuel  Kenzell,  a  boy  between  16  and  17 
years  of  age,  and  knocked  down  with  such 
violence  that  her  right  femur  or  hip  Iwne, 
and  also  her  right  wrist  were  broken. 

It  Is  charged  in  the  petition  that  at  the 
tinae  lie  ran  into  Mrs.  Phillips,  Kenzell  was 
a  messenger  boy  in  the  employ  of  the  West- 


em  Union  Telegraph  Company  (hereinafter 
referred  to  for  brevity  as  the  Western  Un- 
ion), and  at  the  time  was  oigaged'  in  the  i>er- 
formance  of  his  duties  as  such  messenger 
boy,  and  that  his  act  of  running  into  and 
knocking  Mrs.  Phillips  down  was  due  to  bis 
careless,  negligent  and  reckless  conduct  and 
done  while  in  the  line  of  his  employment 
Averring  tliat  the  expense  on  account  of  hos- 
pital charges,  eta,  which  plaintiff  had  paid, 
was  In  excess  of  $1000,  and  that  he  had  in- 
curred other  liabilities  on  account  of  the  at- 
tendance of  pbyiddans  and  surgeons  In  ex- 
cess of  12000,  and  that  he  had  been  deprived 
of  the  society  and  services  of  Ills  wife  ever 
since  the  accident  plaintiff  avers  tliat  he 
has  been  damaged  in  the  simi  of  $7500,  for 
which,  with  costs,  he  demands  judgment 
against  the  minor  and  the  Western  Union. 

Each  of  the  defoidants,  by  separate  an- 
swers, denied  aU  the  allegations  in  the  peti- 
tion save  that  the  Western  Union  admitted 
tliat  it  was  engaged  at  the  time  In  the  busi- 
ness of  receiving,  transmitting  and  delivering 
telegrams. 

The  trial  was  before  the  court  and  a  jury. 
Without  setting  it  out  in  detail,  it  is  suffi- 
cient to  say  that  th»e  was  evidence  tending 
to  slMw  tiiat  at  the  time  of  the  injury  to  Mrs. 
Phillips,  the  Western  Union  had  in  its  em- 
ploy messenger  boys  who  generally  wore  a 
uniform  consisting  of  a  cap  with  the  words 
"Western  Union"  on  it  and  a  blue  coat  with 
brass  buttons,  and  that  at  the  time  of  the 
accident  Kenzell  wore  such  a  cap  and  coat. 
It  was  also  in  evidence  that  a  messenger  boy 
of  the  name  of  Kenzell  was  carried  on  the 
payroll  of  the  company  at  the  time.  There 
was  also  evidence  tending  to  show  that  at 
the  time  of  the  happening  of  the  accident 
the  Western  Union  had  a  branch  office  in  a 
drugstore  situated  on  the  southwest  comer 
of  Olive  and  Grand,  with  entrances  on  both 
streets;  that  Kenzell  was  on  duty  at  that 
office  as  messenger;  that  on  the  evening  of 
the  happening  of  the  accident.  Kenzell  was 
rapidly  walking  or  running  west  on  Olive 
street  and  about  the  center  of  the  south  pave- 
ment of  that  street,  and  when  near  the  cor- 
ner of  Grand  and  Olive  saw  a  newsboy  named 
Pennington,  with  whom  be  was  acquainted, 
standing  about  on  the  north  curb  of  Olive 
street,  on  the  south  side  of  the  street  and 
near  the  comer  of  Grand  avenue,  with  a  bun- 
dle of  newspapers  under  his  arm.  Running 
along  and  swerving  toward  Pennington,  Ken- 
zell grabbed  a  paper  from  under  Pennington's 
arm  and  carrying  It  in  his  left  hand  continu- 
ed running  rapidly  toward  Grand  avenue, 
looking  back  over  his  shoulder  toward  Pen- 
nington. Mrs.  PbUUps,  as  stated,  was  stand- 
ing on  the  west  curb  of  Grand,  a  few  feet 
south  of  Olive,  and  a  few  feet  south  and 
west  of  Pennington,  so  that  Kenzell,  who  had 
turned  off  slightly  from  his  direct  course  to 
grab  the  paper  from  Pennington,  'then  ran 
along  Olive  toward  the  southwest,  and  so 
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raimlnK  ran  Into  Mrs.  Phillips  and  knocked 
her  down.  He  then  proceeded  acron  Olive 
street  and  entered  the  drugstore  in  which 
the  branch  office  of  the  Western  Union  was 
located.  Directly  after  the  accident  he  was 
fonnd  in  that  office  and  Identified  as  the  boy 
who  had  knocked  Mrs.  Phillips  down.  Two 
or  more  witnesses  testified  that  at  that  time 
they  saw  an  envelope  in  the  right  hand  of 
Kenzell,  which  they  recognized  as  the  ordi- 
nary envelope  used  by  the  Western  Union  for 
the  delivery  of  messages. 

Beyond  the  testimony  as  to  the  extent  of 
the  injuries  received  by  Mrs.  Phillips,  which 
are  said  to  be  permanent,  disabling  her  from 
perftrmance  of  her  wifely  household  duties, 
and  the  expense  to  which  plaintiff  had  been 
put,  which  was  heavy,  this  is  substantially 
the  testimony  for  plaintiff,  except  that  a 
statement  said  to  have  been  made  by  Ken- 
zell was  read  in  evidence,  but  admitted  sole- 
ly as  against  him,  and  not  now  relevant  on 
this  appeal. 

The  only  evidence  introduced  by  defendant 
was  a  diagram  of  the  locus  In  quo  and  some 
testimony  tending  to  contradict  statements 
by  plaintiff  as  to  his  loss  of  earnings  in  at- 
tending upon  his  wife,  and  as  to  the  circum- 
stances under  which  he  bad  left  the  service 
of  various  companies  by  which  he  had  been 
employed. 

At  the  conclusion  of  the  testimony  for  plain- 
tur  and  again  at  the  conclusion  of  all  the  tes- 
timony in  the  case,  defendant  Western  Union 
Telegraph  Company  demurred,  'or,  more  ao- 
curately,  asked  Instructions  In  the  nature  Of 
demurrers,  which  the  court  refused. 

The  court  gave  three  Instructions  at  the  In- 
stance of  defendants,  refusing  one  asked  as 
to  the  measure  of  damages.  We  will  refer 
to  the  pertinent  instructions  hereafter. 

There  was  a  verdict  in  favor  of  plaintltf 
and  against  both  defendants  in  the  sum  of 
$2000.  The  Western  Union  Telegraph  Com- 
pany, filing  its  motion  for  a  new  trial  and  in 
arrest  of  Judgment,  and  excepting  to  the  ac- 
tion of  the  court  in  overruling  these  motions, 
has  alone  appealed. 

Oidnlon. 

The  assignment  of  error  made  before  us  is 
In  permitting  the  case  to  go  to  the  Jury  and 
in  allowing  the  verdict  to  stand. 

[1]  Under  this  assignment  it  Is  contended 
that  there  was  no  evidence  that  at  the  time 
of  the  collision  defendant  Kenzell  was  engag- 
ed in  the  iterformance  of  any  duties  as  an 
employ^  of  the  Western  Union  or  that  the  al- 
leged negligence  was  In  respect  to  any  act  or 
deed  on  his  part  required  by  or  incident  to 
his  employment,  if  any,  and  that  by  the  facts 
shown  by  plaintiff's  evidence,  the  doctrine 
of  respondeat  superior  is  not  applicable. 

It  is  hardly  denied  by  the  learned  counsel 
for  appellant  that  Kenzell  was,  at  the  time 
of  the  happening  of  the  accident,  a  messen- 
ger boy  in  the  employ  of  appellant,  and  it 
may  be  added  that  the  evidence  tended  to 


show  that  at  the  time  he  was  so  emplcqred 
at  the  branch  office  of  the  appellant  locat- 
ed in  the  drugstore.  The  evidence  also  was 
of  such  a  character  as  to  warrant  the  Jury 
to  infer  that  at  the  time  he,  Kensell,  was  on 
his  way  to  that  office  and  that  he  bad  in  his 
hand  an  envelope  identified  as  the  kind  used 
by  appellant  for  the  delivery  or  carrying  of 
messages.  It  is  true  that  one  of  the  wit- 
nesses who  testified  that  he  recognized  the  en- 
velope as  a  Western  Union  envelope  used 
tor  messages  received  or  transmitted  by  that 
company,  admitted  that  he  could  not  read, 
but  he  very  positively  testified  that  he  was 
familiar  with  the  appearance  of  the  envelope 
used  by  the  Western  Union  and  that  he  rec- 
ognized the  one  then  carried  by  Kenzell  as 
such  an  envelope. 

The  real  point  of  contention  Is,  whether, 
at  the  time,  Kenzell  was  in  the  discharge  of 
the  duties  of  his  employment  as  messenger. 

It  must  be  admitted  that  the  evidence  as 
to  this  cannot  be  said  to  be  in  itself  positive. 
The  question  for  us,  as  an  appellate  court,  to 
determine,  however,  is  whether  It  was  of 
such  a  character  as  warranted  the  Jury,  in 
consideration  of  it  and  of  all  the  other  facts 
and  circumstances  In  evidence,  to  draw  the 
inference  that  at  the  time  Kenzell  was  ac- 
tually in  the  discharge  of  the  duties  of  his 
employment;  If  he  was,  It  can  hardly  be 
doubted  that  the  aiH>ellant,  Western  Unlcm,  la 
liable. 

The  question,  not  only  as  to  his  employ- 
ment, but  as  to  whether  at  the  time  and  place 
Kenzell  was  performing  the  usual  duties  of  a 
messenger  boy  for  appellant,  such  as  deliver- 
ing messages  and  returning  to  the  office  of 
appellant  from  the  delivery  or  attempted  de- 
livery of  messages,  was  distinctly  placed  be- 
fore the  Jury,  not  only  by  the  instructions 
asked  and  given  at  the  instance  of  appellant 
but  by  those  given  at  the  instance  of  respond- 
ent. Thus,  at  the  Instance  of  respondent,  the 
court  told  the  Jury  that  if  they  found  that 
on  the  day  named  Mrs.  Phillips,  the  wife  of 
plaintiff,  was  standing  on  the  east  side  of 
Grand  'avenue,  near  its  intersection  with 
Olive  street,  and  while  so  standing  at  that 
place,  the  defendant  Kenzell,  in  a  careless, 
negligent  and  violent  manner  ran  into  and 
collided  with  her,  and  that  as  a  direct  re- 
sult thereof  plaintiff's  wife  was  knocked 
into  the  street  and  Injured,  and  that  plain- 
tiff has  suffered  loss  thereby,  then  plaintiff  is 
entitled  to  recover  against  the  deferulant 
Samuel  KoiceU.    Thla  instructlMi  continues: 

"If  the  jury  also  finds  from  the  evidence  that 
at  the  time  of  said  collision,  the  defendant  Sam- 
uel Kenzell  was  in  the  employ  of  the  defendant 
Western  Union  Telegraph  Company  as  a  m-.'S- 
scnger  boy,  and  that  at  the  time  of  snid  collisios 
he  was  engaged  in  and  about  the  perfonnan<-e  nf 
his  duties  as  such  messenger  in  retuminj;  from 
delivering  a  telegram,  then  the  jury  should  al>: 
find  in  favor  of  the  plaintiff  and  against  the  <i<- 
fendant  Western  Union  Telegraph  Company." 

In  another  instruction,  also  given  at  the  in- 
stance of  plaintiff,  the  court  directed  the 
Jury  that  as  eaeential   to  recovery    » gainst 
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both  defendants,  tbey  mnst  find  from  the 
evidence  and  clrcmuBtances  given  in  evidence, 
that  at  the  time  and  place  of  the  accident 
"Samuel  Kenzell  waa  performing  for  defendant 
Western  Union  Telegraph  Company,  the  nsiiat 
daties  of  a  messenger  boy,  audi  as  delivering 
messages  and  retoming  to  the  Western  Union 
office  from  the  delivery  or  attempted  delivery  ot 
messages." 

At  the  Instance  of  appellant  the  court  In- 
structed the  jury,  that  plaintiff  was  not  en- 
titled to  a  verdict  against  the  Western  Union 
Telegraph  Company 

"mettis  upon  proof  that  defendant  Kenzell  was 
a  messenger  boy  in  its  employ  when  the  accident 
occnrred,  hot  plaintiff  must  further  prove,  by  the 
greater  weight  of  the  evidence,  that  Kenzell  was 
actnaUy  engaged  in  the  performance  of  bis  da- 
ties  at  the  time  of  the  oollision,  and  that  the 
injuries  to  Mrs.  Phillips  were  caused  by  Ken- 
zell's  negligence  in  or  about  the  performance 
of  his  said  duties." 

At  the  Instance  of  appellajit  the  conrt  far- 
ther instmcted  the  Jury  that  the  fact,  if  It 
be  a  fiict,  that  Kenzell  was  a  messenger  boy 
in  the  employ  of  the  Western  Union  at  the 
time  of  the  accident 

"does  not  of  itself  warrant  or  support  the  finding 
that  be  was  aetoally  performing  his  duties  as 
such  messenger  boy  at  the  time  of  the  accident, 
but  such  finding  can  be  based — if  at  all — upon 
independent  evidence  to  that  effect." 

So  that  beyond  all  controversy  the  issue 
was  distinctly  presented  to  the  jury  at  the 
Instance,  of  appellant  and  respondent  as  to 
whether  at  the  time  of  the  accident  the  boy 
KenzeU  was  actually  engaged  in  the  perform- 
ance of  his  duties  as  messenger  boy  for  the 
Western  Union. 

The  question  is,  did  the  evidence  warrant 
these  Instructions? 

[2]  It  Is  strenuously  argued  by  learned 
counsel  for  appellant  that  the  deviation  by 
Kenzell  from  his  direct  route  along  OUve 
street  to  the  other  side  of  the  street  to 
snatch  the  paper  from  the  hands  of  the  news- 
boy standing  there,  a  friend  and  acquaint- 
ance of  his,  was  such  a  deviation  from  the 
roDte  and  course  which  Kenzell  should  have 
parsned  In  returning  to  the  office  of  appel- 
lant, and  an  act  not  In  the  line  of  his  duty 
under  his  employment  by  the  Western  Un- 
ion bat  for  his  own  purposes,  that  the  West- 
em  Union  cannot  be  held  responsible  for  the 
consequences  of  that  deviation.  As  covering 
this  point,  the  court,  at  the  Instance  of  re- 
siK>ndent,  added  to  the  second  Instruction 
above  given  this:  That  they  might  find  that 
Kenzell  was  then  In  the  discharge  of  his  du- 
ties as  messenger  notwithstanding  the  jury 
ml^t  find 

"that  shortly  prior  to  the  collision  Samuel  Ken- 
zell may  have  grabbed,  for  his  own  use,  a  news- 
paper from  a  newsboy,  and  was  running  with 
the  same  in  his  hand. 

At  the  instance  of  appellant  the  court  far- 
ther told  the  jury  that  even  if  they  should 
Qnd  and  believe  ttiat  Kenzell  was  a  messen- 
ger boy  and  was  engaged  In  his  daties  on 
the  evening  of  the  accident, 
"yet  if  you  further  find  that  he  turned  aside 
temporarily  from  the  performance  of  his  dirties 
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as  messenger  boy  and  undertook  to  get  a  news- 
paper solely  for  his  own  pleasure  and  purposes 
from  the  newsboy  at  Grand  and  Olive  streets, 
and  that  his  collision  with  Mrs.  Phillips  occur- 
red while  he  was  trying  to  get  away  with  said 
newspaper  against  the  consent  of  the  newsboy, 
and  not  as  the  result  of  any  act  within  the  line 
of  his  duties  as  messenger  boy,  then  the  Tele- 
graph Company  is  not  Uable  for  tbe  results  of 
said  collision  and  your  verdict  will  be  in  favor 
of  said  Telegraph  Company." 

These  instructions  clearly  sabmitted  tbe 
character  of  this  so-called  diversion  to  the 
jury  as  a  questioo  of  fact.  Pr<H>erly  so,  for 
we  cannot  determine  It  as  one  of  law.  Ad- 
mitting tbe  deviation  from  hia  usual  courae 
and  for  the  purpose  of  attending  to  a  pur^y 
I)ersonal  matter,  the  evidence  is  clear,  that 
having  aooompUShed  that  purpose^  Kenaell 
resumed  bia  coarse  veering  somewhat  from  a 
direct  line  for  tbe  entrance  to  th«  branch 
oitice  of  the  Western  Cnlim  oa  the  west  Bide 
of  Otlve  street,  and  that  It  was  while  he  was 
pursuing  this  course  and  retoming  to  the 
office  that  be  ran  into  Mrs.  PhlUlps.  We  h(dd 
that  point  as  to  deviation  from  his  direct 
course  by  Kenzell  for  his  own  purposes;  ao 
strenuously  made  by  printed  argument  and 
borlef  and  in  the  argument  before  tbe  court, 
as  we  are  advised,  as  not  tenable. 

[3]  As  before  said,  we  do  not  think  it  cnn 
be  seriously  contended,  we  do  not  In  fact 
understand  that  it  Is  seriously  contended, 
that  at  the  time  of  the  accident  Kentell  was 
not  in  the  employ  ot  the  appellant  as  mes- 
senger boy.  His  uniform  and  the  letters  on 
bia  cap  would  be  sofflcient,  under  tbe  author- 
ity  of  our  holding  in  the  case  of  Fleishman  r. 
Pcdar  Wave  Ice  &  Fuel  Co.,  148  Mo.  At>p.  117, 
127  S.  w.  660,  to  establish  that  Learned 
counsel  for  appellant  challenges  our  decision 
In  this  Fleishman  Case  as  not  In  line  wttb 
authority  and  refers  to  it  as  having  been 
criticised  by  a  very  able  text-writer.  See  6 
Labatt's  Master  &  Servant  (2d  Ed.)  note  4, 
i  2281a,  p.  68S7.  As  we  understand  the  criti- 
cism of  this  dedsion  by  the  text-writer,  it 
goes  more  to  that  part  of  It  which  holds  that 
it  could  be  inferred,  from  the  fact  that  the 
wagon  belonged  to  the  Polar  Wave  Ice  &  Fuel 
Company  and  was  In  charge  of  Its  servants, 
that  they  were  acting  In  the  course  of  their 
employment  at  tbe  time  of  the  accident,  than 
to  tbe  identification  of  the  wagon  as  be- 
longing to  the  Polar  'Wave  Ice  &  Fuel  Com- 
pany. It  may  be  said  with  reference  to  the 
Fleishman  Case  that  In  Wledeman  v.  St 
Louis  Toxlcab  Co.,  182  Mo.  App.  523,  16S 
S.  W.  1105,  and  which  was  written  for 
our  court  by  former  Judge  Goode,  that  In 
an  opinion  by  Judge  Allen,  who  was  not 
a  member  of  our  court  at  the  time  of  the 
decision  in  the  Fleishman  Case,  the  law  then 
announced  was  distinctly  recognized  and 
applied.  We  see  no  reason  to  now  depart 
from  it,  certainly  not  In  so  far  as  tbe  iden- 
tification of  KenzeU  as  being  in  the  employ 
of  the  appellant  is  concerned. 

[4]  It  is  argued  by  tbe  very  learned  counsd 
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for  appellant  that  a  bnman  being,  even 
tbougb  an  employ^,  is  not  owned  by  bis  em- 
ployer, and  his  every  movement  Is  not  tinder 
the  ezduslre  control  of  bis  employer,  and 
It  Is  contended  tbat  the  testimony  as  to  the 
Western  €nlon  envelope  being  in  his  band  at 
the  time  of  the  accident  is  too  weak  and  too 
much  discredited  and  too  inconclnsive  to  be 
given  any  effect ;  that  in  every  case  in  which 
the  name  of  the  defendant  has  been  given 
special  significance,  the  injnry  was  caused 
by  a  wagon  or  a  truck  or  a  car,  or  some  in- 
strumentality of  that  sort,  and  that  there  the 
name  was  regarded  as  some  evidence  of 
ownership,  but  that  this  doctrine  has  never 
been  extended  to  such  a  case  as  the  one  be- 
fore us  and  cannot  be  logically  extended. 
Hence  it  is  argued  that  the  plaintiff  has  to- 
tally failed  to  make  out  a  prima  facie  case 
that  Kenz^  was  performing  his  duty  as  an 
employ^  of  the  Telegraph  Company  whem  the 
collision  occurred. 

We  think  that  the  point  of  this  argrument 
is  conclusively  covered  by  a  decision  of  tlie 
Supreme  Judicial  Court  of  Massachusetts  in 
Ryan  v.  Keene  et  al.,  211  Mass.  643,  96  N.  B>. 
680,  47  U  R.  A.  (N.  S.)  142.  In  that  case  Mr. 
Justice  De  Gonrcy,  who  wrote  the  oplnlMi, 
after  saying  that  there  was  no  dispute  but 
that  one  Boylan  was  an  employ^  of  defend- 
ants, and  that  be  had  run  Into  and  knocked 
down  the  plaintiff,  who  brought  his  action 
against  defendants,  Boylan's  employers,  for 
assault  and  negligence,  has  said  (211  Mass. 
loc.  cit.  644,  98  N.  E.  S90,  47  Lu  B.  A.  [N. 
a]  142): 

"As  to  the  mamier  In  which  the  two  men  came 
in  contact  the  jury  presumablv  believed  the 
plaintiff's  story,  which  was  that  he  was  crossing 
the  yard  toward  the  wagon  which  he  had  hired, 
when  Boylan  came  along  in  a  hurry,  called  out 
'Get  out  of  my  way,'  and  immediately  afterwards 
jostled  the  plainda  or  pushed  him  aside,  when  he 
bad  ample  unobstructed  space  in  which  to  pass. 
On  these  facts  the  plaintiff  could  recover  under 
his  count  for  an  assault,  or  under  that  alleging 
negligence.  That  Boylan  was  in  the  employ  of 
the  defendants  at  the  time  of  the  accident  was 
admitted  by  the  defendant  Keane  and  by  Boy- 
lan,_  and  is  apparent  from  the  uncontradicted 
testimony.  He  had  been  sent  by  his  employer 
to  get  the  wagon,  had  helped  the  driver  to  hitch 
in  the  horse,  and  was  hurrying  back  in  a  direct 
course  from  the  wagon  yard  to  the  stable  in 
order  to  resume  his  other  routine  duties  as  sta- 
bleman. Although  he  had  completed  one  of  his 
daily  tasks  he  remained  in  the  service  of  the  de- 
fendants and  subject  to  their  directions ;  and 
the  relation  of  employer  and  employ^,  with  its 
accompanying  legal  rights  and  obligations,  con- 
tinued while  the  employ^  was  going  from  one  to 
another  portion  of  his  day's  work.  •  •  •  The 
jury  were  warranted  in  tinding  that  Boylan  was 
acting  within  the  scope  of  his  employment  at  the 
time  when  he  ran  into  the  plaintiff.  Probably 
this  would  not  be  Questioned  if  he  were  driving 
the  horse  at  the  time  and  drove  the  wagon 
against  the  plaintiff.  In  the  act  of  returning  to 
the  stable  he  was  doing  what  he  was  ordered  to 
do,  and  bis  purpose  was  to  perform  the  work 
of  his  employer  for  which  he  was  engaged.  He 
was  none  the  less  acting  in  the  course  of  his 
employment  because  his  method  of  performing 
bis  duty  was  careless ;  and  if  in  hurrying  to  do 
bis  work  at  a  busy  hour  in  tho  morning  he  care- 


iBssly  or  willfully  jostled  against  and  injured  the 
plaintiff,  the  defendants  are  liable  for  liis  act" 

It  appears  to  us  that  the  principle  here 
announced  is  as  applicable  to  the  messenger 
boy  running  on  bis  own  legs  as  If  he  tiad 
been  riding  a  bicycle,  or  a  horse,  or  drivisg 
a  wagon. 

[S]  Learned  counsel  for  respondent  make 
the  point  that  the  fact  that  defendant  offer- 
ed no  evidence  whatever  as  to  the  matter  of 
employment  of  Kenzell,  or  the  business 
which  he  was  at  the  time  engaged  In,  in  it- 
self raises  the  presumption  that  the  boy  was 
about  the  business  of  the  master.  For  this 
proposition  counsel  refer  us  to  a  decision  of 
our  court  in  Long  y.  Nate,  128  Mo.  App.  201, 
100  S.  W.  511.  In  that  case  our  court  said 
(123  Mo.  App.  209,  100  S.  W.  613),  treating 
of  an  accident  brought  about  by  the  careless- 
ness, as  it  is  alleged,  of  a  chauffeur  said  to 
be  at  the  time  in  the  employ  and  on  the  bud- 
ness  of  the  defendant,  tbat  if  the  chauffeur 
was  using  the  automobile  surreptitiously,  the 
fact  tbat  he  was  so  using  it  was  peculiarly 
within  the  knowledge  of  defendant  "Xo 
effort  was  made  to  procure  the  evidence  of 
the  chauffeur  and  defendant  did  not  testi- 
fy that  the  chauffeur  was  using  the  automo- 
bile without  authority.  The  failure  of  de- 
fendant to  te.stify  that  the  chauffeur  was 
using  the  automobile  for  his  own  ends  and 
without  authority,  and  his  failure '  to  pro- 
cure the  evidence  of  the  chauffeur,  rais» 
the  presumption  that  the  latter  was  about 
the  master's  business  at  the  time  of  the  ac- 
cident and  was  in  possession  of  the  automo- 
bile by  bis  consent.  Baldwin  v.  Wliltcomb, 
71  Mo.  661.  Where  a  servant,  who  is  em- 
ployed for  the  special  purpose  of  operating 
an  automobile  for  the  master,  is  found  op- 
erating it  in  the  usual  manner  such  machines 
are  operated,  the  presumption  naturally  aris- 
es that  he  is  rimning  the  machine  in  the  mas- 
ter's service.  If  he  is  not  so  running  it,  this 
fact  is  peculiarly  within  the  knowledge  of 
the  master,  and  the  burden  is  on  blm  to 
overthrow  this  presumption  by  evidence 
which  the  law  presumes  he  is  in  posses- 
sion of." 

In  McClanahan  v.  St.  Louis  &  San  Francis- 
co B.  R.  Co.,  147  Mo.  App.  386,  loc  cit.  412, 
126  S.  W.  635,  542,  we  held  to  the  like  effect, 
illustrating  the  rule  and  cdttng  in  saKKMt 
of  it  1  Starkie  on  Evidence,  6  Am.  Ed.  O.S37h 
*p.  64,  as  the  general  rule,  that 
"the  conduct  of  a  party  in  omittinK  to  prodocc 
that  evidence,  in  elucidation  of  the  subject-mat- 
ter in  dispute,  which  is  within  his  po^ver,  aal 
which  rests  peculiarly  within  his  own  knowleds? 
frequently  affords  occasion  for  presumpiiori 
against  him ;  since  it  raises  a  strong  snspiaon 
that  such  evidence  if  adduced  would  operate  u> 
his  prejudice." 

We  there  cite  many  other  authorities  in 
support  of  this  rule,  and  think  wliat  is  held 
in  these  cases  is  applicable  here. 

It  is  true  that  plaintiff  must  make  oot  Us 
case  by  a  pr^>onderance  of  the  evidence,  but 
It  Is  also  true  that  It  is  within  the  prarinoe 
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ot  the  ixay  to  draw  from  the  facts  and  di- 
cuiustances  in  evidence  sucli  conclusions  as 
tliose  facts  and  circumstances  warrant ;  sudi 
as  legitimately  follow  from  tliem ;  not  mean- 
ing that  they  are  to  indulge  in  guesswork 
and  mere  supposition,  but  that  they  may  act 
on  such  inferences  as  can  naturally  be  drawn 
from  the  facts  and  circumstances  In  evidence 
Tlie  Western  Union  Telegraph  Company,  a 
public  utility.  Is  so  much  in  the  use  and  eye 
and  knowledge  of  all  our  people,  that  we 
may  assume  that  the  Jury  will  apply  their 
knowledge  of  the  usual  course  of  business  of 
this  great  instrumentality  of  public  service 
when  considering  facts  connected  with  that 
service.    We  all  know  that  the  Western  Un- 
ion Telegraph  Company  uses  messengers  for 
the  delivery  and  taking  up  of  messages,  dis- 
patches,  t^egrams'.     The  jury,   as   men  of 
ordinary  intelligence,  had  a  right  to  infer 
that  when  they  had  the  .testimony  before 
them,  that  Kenzell  was  a  messenger  boy  In 
the  employ  of  the  Western  Union,  clothed 
la  its  usual  uniform,  going  along  the  street 
in  the  direction  of  one  of  the  bra'nch  offices 
of  that  company,  carrying  in  his  hand  an 
envelope   recognized   as   the   envelope   ordi- 
narily nsed  by  the  Western  Union  in  the 
transaction  of  its  business-,  that  he  was  at 
the  time  in  the  discbarge  of  the  duties  of  his 
employment.     It  certainly  behooved  defend- 
ant, in  the  light  of  the  evidence  introduced 
by  plaintiff,  and  it  was  within  Its  power  to 
meet  this  and  to  show,  If  that  was  the  fact, 
that  at  the  time  of  this  accident  this  mes- 
senger boy  was  not  engaged  in  the  discharge 
)f  his  duties  as  such  at  the  time.    That  de- 
'endant  did  not  attempt  to  do  this,  undoubt- 
!dly  led  the  Inry  to  conclude  that  the  ap- 
)ellant  was  unable  to  do  so. 

We  hold  tliat  there  was  substantial  evl- 
lence  in  this  case  warranting  its  submission 
0  the  Jury  and  to  uphold  the  verdict  of  the 
ury. 
Discovering  no  reversible  error,  the  Judg- 
lent  of  the  drcolt  court  sbonld  be  and  la 
ffirmed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


TATE  ex  reL  liOQAN  v.  BLMSON  et  aL, 

Judges.     (No.  18744.) 
lupreme  Court  of  Missouri.    March  80,  1918.) 

CoTTKtS    •a>86(2)  —  BtTUIB— CONSTBUOTION. 

The  Supreme  Court  will  not  construe  a 
lie  of  a  Court  of  Api)eals  except  perhaps  in  a 
se  where  it  might  become  absolutely  neces- 
ry. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent, 
ig.  S  296;   Dec.  Dig.  ■8==>8&(2).] 

CouBTS   «=>487(3)— Cebtifioation  to  Su- 

PBEMS    COUBT— EXPIBATION  OF  TEBK. 

Under  Const.  Amend.  1884,  |  6,  anthoris- 
E  a  Court  of  Appeals  to  certify  the  cause  to 
e  Supreme  Court  for  specified  reasons,  but 
onding  that  the  court  must  by  its  own  motion 
ike  such  transfer  at  the  same  term  at  which 


the  judgment  is  rendered,  and  not  afterwards, 
an  order  and  entry  at  the  second  or  third  term 
after  a  motion  for  rehearing  was  overruled,  cer- 
tifying_  the  case  to  the  Supreme  Court,  is  un- 
authorized and  confers  no  jurisdiction  on  the 
Supreme  Court  which  will  prevent  the  issuance 
of  mandamus  to  compel  the  Court  of  Appeals 
to  issue  its  mandate  in  conformity  with  its 
decision. 

_JPE3d.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  if  703,  1300;    Dec.  Dig.  <8i=»487(3).] 

3.  Appbal  and  Ebrob  «=>1217— Powbbs  ok 

Court— BxpiBATioN  of  Tebu. 

An  order  of  the  Court  of  Appeals  entered 
on  the  last  day  of  the  term,  giving  parties  10 
days  to' file  motions  in  cases  ruled  on  at  that 
date,  and  continuing  all  motions  and  other  mat- 
ters pending  until  the  next  term,  did  not  retain 
jurisdiction  of  a  ease  in  which  a  motion  for  re- 
hearing had  been  made  and  passed  on,  and  the 
court  could  not  thereafter  entertain  a  motion  to 
certify  the  case  to  the  Supreme  Court  and  grant 
a  rehearing  on  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CeaiL  Dig.  |i  4717,  4718;  Dec.  Dig.  «=. 

*•  ApPEix  AND  Ebbob  «=»818— Hbhuabing— 
Time  fob  Motion— Expibation  of  Tbbm. 
Such  an  order  is  sufficient  to  retain  juris- 
diction in  a  case  for  which  no  motion  for  re- 
hearing had  been  filed  for  the  purpose  of  hear- 
ing such  motion  at  the  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3199 ;  Dec.  Dig.  iS=»818.] 

Bond,  J.,  dissenting,  and  Woodson,  O.  J.,  and 
ReveUe,  J.,  dissenting  in  part. 

In  Bana  Original  proceedings  for  manda- 
mus by  the  State,  on  relation  of  W.  G.  Logan, 
against  James  Ellison  and  others,  as  Judges 
of  the  Kansas  City  Court  of  Appeals.  On 
demurrer  to  return  by  respondents.  Peremp- 
tory «rlt  Issued. 

This  is  an  original  proceeding  by  manda- 
mus brought  in  this  court  to  compel  the 
re^ondents,  the  Judges  of  the  Kansas  City 
Court  of  Appeals,  to  set  aside  an  order  and 
Judgment  of  reversal  by  them  rendered,  at 
the  October  team,  1914,  thereof,  on  the  5th 
day  of  said  mcmth,  in  a  cause  then  pending 
In  said  court,  v^erein  the  Kansas  City  Coal 
4  Material  Coiftpany  was  appellant  and  W.  G. 
Logan,  the  relator  herein,  was  the  re^iond- 
ent,  to  reinstate  a  former  Judgment  of  af- 
firmance rendered  therein  by  said  court  at 
the  October  term,  1913,  thereof,  and  on  the 
5tJh  day  of  January,  1914;  and  to  issue  the 
mandate  of  said  court  upon  the  last-mentkm- 
ed  Judgment 

In  response  to  the  alternative  writ,  the  re- 
spondents made  their  return,  which  in  sub- 
stance discloses  these  facts:  That  on  Janu- 
ary 5,  1914,  during  the  October  term,  1913, 
of  said  court,  a  judgment  of  aflJrmance  was 
by  said  court  rendered  in  said  cause.  That 
on  January  16,  1914,  during  the  same  term 
of  said  court,  the  appellants  filed  in  said 
cause  a  motion  for  a  rehearing.  That  on 
February  28,  1914,  during  tiie  same  term  ot 
court,  said  motion  was  Overruled.  On  the 
last-named  date,  that  being  the  last  day  of 
the  October  term,  1913^  of  said  court,  the 
court  made  a  general  order  to  the  efllect  "that 
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all  parties  be  given  ten  days  to  file  motions 
in  cases  ruled  on  this  day,"  and  then  finally 
adjourned  the  October  term,  1013,  to  court 
in  course.  At  the  March  term,  1914,  of  said 
court,  and  on  the  2d  day  of  said  montli,  the 
appellant  in  the  original  cause  filed  a  mo- 
tion to  have  the  cause  certified  to  the  Su- 
preme Court,  and  on  the  11th  of  the  same 
month  the  appellants  Sled  in  said  cause  a  sup- 
plemental motion  to  have  the  same  certified 
to  this  court,  and  also  a  motion  to  set  aside 
the  order  overruling  the  motion  for  a  re- 
hearing; that  on  April  15,  1914,  during  the 
same  term,  the  motions  to  certify  the  cause 
to  this  court  were  overruled,  and  an  order 
for  a  irehearing  was  granted.  On  June  1, 
1914,  during  the  same  term,  the  cause  was 
argued  and  submitted,  and  on  July  6,  1914, 
said  term  of  court  was  adjourned  to  court  in 
course.  On  October  15^  1914,  at  the  October 
term  of  said  court,  a  Judgment  was  by  said 
court  rendered  reversing  the  Judgment  of  the 
circuit  court  and  remanding  the  cause,  and  at 
the  same  time  it  niade  an  order  certifying  the 
cause  to  this  court,  of  its  own  motion. 

The  order  of  February  28,  1914,  made  by 
the  court,  continuing .  all  motions  and  other 
matters  pending  in  said  court  until  the 
March  term,  was  as  follows: 

"Now,  the  court  doth  order  that  all  motions 
and  other  matters  pending  be  continued  until 
the  next  March  term  of  this  court,  and  the 
court  doth  further  order  that  all  parties  be 
given  ten  davg  to  file  motions  in  cases  ruled  on 
at  this  date." 

The  respondents  base  their  right  to  set 
aside  the  Judgment  of  amrmance  in  the  origi- 
nal case  and  to  reverse,  remand,  and  certify 
said  cause  to  this  court  upon  the  ground 
stated  in  their  return,  viz.: 

"That  in  and  by  the  order  aforesaid,  entered 
in  said  court  on  the  28th  day  of  February.  1914, 
and  in  and  by  the  filing  of  said  motion  by  the 
■aid  company  to  transfer  said  cause  to  the  8a- 
preme  Court,  filed  on  the  2d  day  of  March,  1914. 
and  in  and  by  the  said  supploneatal  motion  ana 
motion  to  set  aside  the  order  overrtiliiig  the  mo- 
tion for  rehearing  filed  in  said  cause  on  the  lltfa 
day  of  March,  1914,  and  by  each  of  said  order 
■lid  said  motions  the  jurisdiction  of  the  said 
Kansas  City  Court  of  Appeals,  and  the  judges 
thereof,  was  retained  in  said  cause  in  and  to 
the  said  March,  1914,  term  of  the  said  EUmsas 
City  Court  of  Appeals." 

As  a  further  defense,  respondents  also 
make  the  following  statement  in  their  amend- 
ed return : 

"Bespondents  further  say  that  they,  as  judges 
of  the  Kansas  City  Court  of  Appeals,  and  the 
said  Kansas  City  Court  of  Appeals,  have  no 
Jurisdiction  in  this  cause,  because  it  has  been 
certified,  to  the  Supreme  Court  of  the  state  of 
Missouri,  under  the  provisions  of  section  6  of 
the  Amendment  of  1884  to  article  6  of  the  Con- 
stitution of  the  state  of  Missouri,  as  will  appear 
from  the  record  entry  of  judgment  of  the  said 
Kansas  City  Court  of  AppealB,  entered  on  the 
said  6th  day  of  October,  1914,  and  as  will  ap- 
pear from  the  copy  of  the  opinion  of  this  court, 
hereto  attached  and  made  a  part  hereof." 

To  this  return  counsel  for  relators  filed  a 
demurrer. 


John  I.  Williamson,  of  Kansas  Olty,  for 
relator.  Morrison,  Nugent  k  Wylder,  of 
Kansas  City,  for  respondent& 

WOODSON,  C.  J.  (after  stating  the  facte 
as  above).  I.  There  are  but  two  legal  prop- 
ositions presented  by  this  record  for  deter- 
mination, and  the  first  is:  Did  the  Court  ol 
Appeals,  under  the  order  of  February  28, 
1914,  before  mentioned,  have  Jurisdiction  at 
the  October  term,  1914,  thereof,  to  set  aside 
the  Judgment  of  affirmance  rendered  by  it  at 
the  October  term,  1913,  when  no  motion  of 
any  kind  was  pending  in  said  cause? 

Counsel  for  the  relator  contends  that  the 
Court  of  Appeals  had  no  such  Jurisdiction, 
while  the  respondents  insist  that  it  had. 

There  is  an  irreconcilable  conflict  between 
authorities  in  this  state  upon  this  question. 

The  cases  of  State  ex  rel.  v.  Philips,  96  Mo. 
570, 10  S.  W.  182,  and  Childs  v.  Railway,  117 
Mo.  414,  loa  dt.  428^  23  S.  W.  373,  squarely 
bold  that  the  filing  of  a  motion  for  a  rehear- 
ing in  an  appellate  court  after  the  adjourn- 
ment of  the  term,  under  an  order  allowing 
the  motion  to  be  filed  in  vacation,  continues 
the  c^use  so  that  the  opinion  filed  does  not 
become  the  opinion  of  the  court  until  the 
motion  is  disposed  of  at  the  next  term. 
There  is  this  distinction  between  those  cases 
and  the  case  at  bar:  In  those  cases  no  mo- 
tion for  a  rehearing  had  been  filed  at  the 
time  the  order  was  made  extending  the  time 
to  the  next  term  for  parties  to  file  such  mo- 
tions, while  in  the  case  at  bar  the  motion  for 
a  .rehearing  had  been  filed  and  overruled  at 
the  time  the  order  of  extension  was  made. 

[1]  Under  rule  21  of  this  court  0.OS  S.  W. 
x)  regarding  motions  for  a  rehearing,  that 
fact  alone  would  be  a  finality  of  the  case, 
without  the  court  of  its  own  motion,  daring 
the  same  term,  should  for  some  good  cause 
resting  in  the  breast  of  the  court  art  the  Judg- 
ment aside;  but  rule  24  of  the  Kansas  City 
Court  of  Appeals  (169  S.  W.  xlv),  goveming 
motions  for  a  rehearing  is  not  so  definite  and 
clear  as  is  said  rule  of  this  court. 

But  from  the  view  we  take  of  this  case  it 
is  not  necessary  for  us  to  construe  or  give 
effect  to  said  rule  24;  It  is  more  becomins 
to  leave  that  duty  with  the  Court  of  Appeals, 
except  perhaps  in  a  case  where  it  might  be- 
come absolutely  necessary  for  this  ooort  to 
do  sot  in  order  to  properly  decMe  the  esse.  | 
The  rule  Invoked  by  counad  for  relator  is 
firmly  established  in  this  state,  as  well  as  j 
many  others ;  and  the  two  cases  before  cited  ' 
seem  to  be  the  only  cases  in  conflict  with  it. 
In  fact,  it  is  elementary  that  after  a  final 
Judgment  has  been  rendered  In  a  cause,  at 
one  term  of  the  court,  in  the  absence  of  a 
statute  to  the  contrary,  with  no  motton  or 
other  proptf  step  has  been  taken  therein,  to 
carry  the  cause  over  to  the  next  term  of 
court,  the  court  possesses  no  Jurisdiction  to 
set  aside,  modify,  or  annul  that  Judgment  at 
such  Bucceeding  or  any  sabseqtient  t^rm  ot 
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the  court  Jeode  t.  Sims,  2SS  Ma  26,  IW 
&W.  1048. 

In  dlscoastng  this  qnestion,  this  court,  In 
the  former  case,  on  page  39  ot  258  Mo^  on 
page  1052  of  166  S.  W.,  used  this  language: 

"In  all  cases,  except  those  provided  for  br 
these  statates,  a  court  has  no  authority  to  dis- 
turb its  judgment  after  the  lapse  of  the  term. 
This  has  been  so  aniversallj'  ruled  that  cita- 
tions would  be  to  become  superfluous.  The  de- 
fendants therefore  are  in  no  position  to  lay  hold 
of  either  of  these  two  statutes,  and  the  original 

i'adgment  was  wrongfully  set  aside  after  the 
ipse  of  the  term,  unless  snch  action  can  be 
upheld  upon  one  of  the  other  two  theories  re- 
maining to  be  discussed." 

The  same  question  was  under  cwisideratioii 
in  the  case  of  State  ex  rel.  v.  Reynolds,  209 
Mo.  161,  on  page  176,  107  S.  W.  487,  on  page 
491  (15  I/.  R.  A.  [N.  S.]  963,  123  Am.  St.  Rep. 
468,  14  Ann.  Cas.  198),  and  In  dispotdng  of 
it  tbis  court  used  this  language: 

"If  the  circuit  court  of  St.  Xouis  county  had 
made  in  express  terms  an  order  at  a  subsequent 
term  setting  aside  the  final  decree  granting  the 
injunction  and  ordering  the  receiver  appoint- 
ed, it  would  fasTe  been  absolutely  void  and  of 
no  effect,  because  that  court  had  no  authority 
to  make  such  order  after  the  expiration  of  the 
term  at  which  the  decree  was  made.  And  there 
is  nothing  in  the  Hirzel  Case,  supra,  which 
indicated  anything  to  the  contrary.  State  ez 
reL  V.  Walls,  113  Mo.  42  [20  S.  W.  883];  Appo  v. 
People,  20  N.  T.  531.  In  the  former  case  the 
judge  of  the  court  which  tried  the  case,  after 
overruling  the  motion  for  a  new  trial,  died,  but 
before  signing  the  bill  of  exceptions.  His  suc- 
cessor in  ofGce  attempted  at  a  subsequent  term 
of  the  court  to  set  aside  the  judgment  and  grant 
a  new  trial.  In  that  case  thia  court  held  that 
prohibition  would  lie  to  prevent  the  successor 
in  o£Bce  from  setting  aside  the  judgment  previ- 
ously entered  for  want  of  jurisdiction  in  the 
court  to  make  the  order.  The  decision  was  not 
based  upon  the  ground  that  the  matter  involved 
had  been  adjudicated  and  could  not  on  that  ac- 
count be  a^ain  litigated,  but  was  based  squarely 
upon  the  ground  that  the  court  had  no  juris- 
diction to  make  the  order. 

"The   same  proposition  was  involved  in  the 
Appo  Case,  supra,  and  it  was  there  contended 
that,   when  the   infferior  court  or   tribunal  lias 
jurisdiction  of  the  action  or  of  the  subject-mat- 
ter before  it,  any  error  in,  the  exercise  of  that 
jurisdiction  can  neither  be  correct^  nor  pre- 
vented by  a  writ  of  prohibition.    In  the  discus- 
sion of  that  proposition  the  Court  of  Appeals  of 
Sew  Xork  said :    'It  is  true  that  the  most  fre- 
quent   occasions  for  the  use  of  the  writ  are 
where    a   subordinate  tribunal   assumes  to  en- 
tertain some  cause  or  proceeding  over  which  it 
has  no  control.    But  the  necessity  for  the  writ 
is  the  same  where,  in  a  matter  of  which  such 
tribunal    has   jurisdiction,   it   goes   beyond   its 
ledtimate   powers;    and   the   authorities   show 
tlint   the  writ  is  equally  applicable  to  such  a 
case.     •    •    •    These  cases  prove  that  the  writ 
lies  to  prevent  the  exercise  of  any  unauthorized 
power,    in  a  case  or  proceeding  of  which   the 
subordinate   tribunal   has   jurisdiction,   no  less 
than  wrhen  the  entire  cause  is  without  its  juris- 
diction.    The  broad  remedial  nature  of  this  writ 
is  shown  by  the  brief  stattanent  of  a  case  by 
Fitzherbert.     In   stating  the  various  cases   in 
which    the  writ  will  lie,   he  says:    "And  if  a 
man  be  sued  in  the  spiritual  court,  and  the  judg- 
es there  will  not  grant  unto  the  defendant  the 
copy  of  the  libel,  then  he  shall  have  a  prohibi- 
tion   directed  unto  them  for  a  surcease,"  etc., 
until  they  have  delivered  the  copy  of  the  libel, 
according  to  the  statute  made  Anno,  2  H.  5  (F. 
N.  B.   title  Prohibition).     This  shows  that  the 
writ  was  never  governed  by  any  narrow  techni- 


cal rules,  but  was  resorted  to  as  a  convenient 
mode  of  exerdsing  a  wholesome  control  over  in- 
ferior tribunals.  The  scope  of  this  remedy  ought 
not,  I  think,  to  be  abridged,  as  it  is  far  better 
to  prevent  the  exercise  of  an  nnanthorized  pow- 
er than  to  be  driven  to  the  necessity  of  correct- 
ing the  error  after  it  is  committed.  I  have  no 
hesitation,  therefore,  in  holding  that  this  was 
a  proper  case  for  the  use  of  the  writ'  Appo  v. 
People,  20  N.  Y.  lo&  dt  541,  542.  And  the 
same  condosions  have  been  reached  by  tlds 
court  in  the  following  cases:  Uorris  v.  Len- 
ox, 8  Mo.  262;  Railroad  v.  Wear,  135  Mo.  loc. 
dt.  286  f3e  S.  W.  857,  658,  33  L.  E.  A  341] ; 
State  ex  rel.  v.  Scarritt,  128  Mo.  loc.  dt.  338, 
339J30  S.  W.  10261;  High  on  Ex.  LegaloRm! 
t  789 ;    Spelling  on  Ex.  Legal  Rem.  S  1741." 

The  following  authoritieB  are  also  directly 
In  point:  Padgett  t.  Smith,  205  Mo.  122.  103 
8.  W.  942;  Gratiot  v.  Mo.  Pac.  Ry.  Co.,  116 
Mo.  loc  dt  470,  21  S.  W.  109-1,  16  L.  R.  A. 
189  (concurring  opinion  of  Barclay  and 
Brace^  33.);  Danfortb  v.  Lowe,  53  Mo.  loc 
dt  218;  Hill  V.  City  of  St  Louis,  20  Ma 
loc.  dt  587;  Black  on  Judgments  (1st  Ed.) 
vol.  1,  §  306,  p.  383;  Freeman  on  Judgments 
(4th  Ed.)  vol.  1,  i  96,  pp.  132,  133;  3  Cyc. 
474,  subsea  b;  17  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  816,  {  7;  Sibbald  v.  United 
States,  12  Pet  491,  9  L.  Ed.  1169;  Bank  v. 
Moss,  6  How.  39,  12  L.  Ed.  335;  Bronsou  v. 
Schnlten,  104  U.  S.  410,  26  L.  Ed.  loc.  dt 
799 ;  Hawkins  v.  C,  C,  C.  &  St  L.  Ry.  Ca, 
99  Fed.  322,  39  C.  C.  A.  538 ;  Brown  v.  Asp- 
den's  Adm'r,  14  How.  25,  14  L.  Ed.  312; 
Prlddy  v.  Hayes,  204  Mo.  358, 102  S.  W.  976; 
Wilson  v.  Darrow,  223  Ma  620,  122  S.  W. 
1077. 

We  have  been  dted  to  no  statute  or  rule 
of  commoa  law  or  chancery  which  authoriz- 
ed the  Court  of  Appeals  to  make  the  order 
of  February  28,  1914,  extending  the  time  to 
the  next  term  of  court  in  which  to  file  mo- 
tions In  the  causes  mentioned  therein.  That 
authority  existed.  If  at  all,  upon  the  rule 
announced  in  the  cases  of  State  ex  rel.  ▼. 
RiIUps,  supra,  and  Ohllds  v.  Railway  Co., 
supra.  Those  cases  were  not  wdl  consider- 
ed, nor  was  any  authority  dted  In  support 
of  the  rule  there  announced.  They  stand 
alone  lo  this  state,  and  have  no  foreign  sup- 
port that  I  know  of;  they  are  against  the 
consensus  of  authority  In  this  state  and 
elsewhere,  and  should,  in  my  opinion,  be 
overraled,  whldi  is  accordingly  don& 

It  therefore  follows  that  the  order  of  the 
Court  of  Appeals  made  on  February  28,  1914, 
extending  the  time  to  the  next  term  of  the 
court  for  appellants  in  the  original  case  In 
Which  to  file  the  motion  mentioned  was  and 
Is  null  and  void,  and  all  orders  and  Judg- 
ments of  the  court  made  therein  at  said  suc- 
ceeding term  are  likewise  null  and  void,  and 
of  no  force  or  effect  whatever. 

[2]  II.  It  Is  next  insisted  by  counsel  for 
respondents  that  notwithstanding  the  fact 
that  the  order  of  February  28,  1914,  may 
have  been  unauthorized  by  law,  and  there- 
fore null  and  void,  yet  the  Ckiurt  of  Appeals, 
under  section  6  of  the  Amendment  of  1884 
of  artlde  6  of  the  Constitution,  had  the  au- 
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tbority  to  certify  the  original  cause  to  tbia 
court  for  any  of  the  reasons  stated  therein, 
and,  the  cause  having  been  certifled  here  by 
it,  the  peremptory  writ  of  mandamus  should 
be  denied,  and  the  cause  decided  by  this 
court  upon  its  merits. 

While  that  section  of  the  Constitution  au- 
thorizes the  various  Courts  of  Appeals  of  the 
state  to  certify  cases  to  this  court  for  any 
of  tlie  grounds  stated  therein,  yet  in  express 
terms  it  further  provides  that  said  Court 
of  Appeals  must,  of  its  own  motion,  make 
such  transfers  to  this  coilrt  at  "the  same 
term"  at  which  the  judgment  is  rendered, 
"and  not  afterward." 

The  return  discloses  the  fact  that  the  cer- 
tification of  the  original  cause  to  this  court 
was  made  at  the  second  or  third  term  of  the 
court  subsequent  to  the  one  at  which  the 
original  Judgment  was  rendered.  Upon  that 
state  of  facts,  under  the  plain  mandate  of 
said  constitutional  provision,  the  order  of 
the  court  certifying  the  original  cause  to 
this  court  was  not  authorized,  and  Is  there- 
fore coram  non  Judlce. 

It  is  true  this'  court  may,  in  the  exercise 
of  its  constitutional  control  of  all  other 
Courts  of  the  state,  require  the  Court  of  Ap- 
peals to  certify  a  cause  to  this  court  after 
the  expiration  of  the  term  at  which  the  Judg- 
ment therein  was  rendered,  but  that  fact 
does  not  signi^  that  said  court  may  so  do 
of  its  own  motion.  State  ex  reL  v.  Philips, 
96  Mo.  loc.  cit  676,  10  S.  W.  182 ;  State  ex 
reL  V.  Patterson,  207  Ma  129,  105  S.  W. 
1048. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  peremptory  writ  of  mandamus 
should  issue ;   and  It  is  so  ordered. 

R^VELLB,    J.,   concurs.     BOND,   X,   dls- 

senta. 

FARIS,  J.  [3, 4]  I  concur  la  the  result  of 
the  oplniMi  of  the  learned  Chief  Justice,  but 
I  do  not  think  that  any  necessity  existe  in 
this  case  to  overrule  the  cases  of  State  ex 
lel.  V.  Philips,  OS  Mo.  670,  10  S.  W.  182,  and 
Cbilds  T.  RaUway,  117  Mo.  414,  23  S.  W. 
873.  I  am  of  opinion  that  sufficient  differ- 
ences are  apparent  between  the  facta  of 
those  cases,  and  the  facts  of  the  case  at  bar, 
to  clearly  distinguish  those  cases  from  the 
instant  one.  It  may  be  that  both  of  the 
cases  marked  for  overruling  in  the  Chief 
Justice's  opinion  were  Incorrectly  decided — 
touching  that  I  do  not  think  we  need  here 
to  give  an  opinion — therefore  I  do  not  think 
we  need  here  trouble  ourselves  with  their 
correctness  or  incorrectness'.  In  the  case  on 
which  the  one  at  tmr  is  bottomed  a  motion 
for  rehearing  had  been  filed  and  overruled, 
and  appellant  therein  had  come  absolutely 
to  the  end  of  all  legal  steps  for  a  review. 
In  the  Philips  Case,  no  motion  for  rehearing 
bad  ever  been  filed;  in  the  Childs  Case,  the 
ruling  appears  merely  arguendo.     In  fair- 


ness, since  time  to  file  a  motion  for  a  re- 
hearing in  the  Philips  Case — absent  the  or- 
der— was  lacking,  the  Kansas  CUj  Court  of 
Apiteals  gave  by  Ite  general  order  time  in 
the  next  term  to  file  such  motion  for  a  re- 
hearing, and  upon  mandamus  brought  here 
we  approved  their  action  fully.  Since  the 
matter  strikes  me  largely  as  one  of  prac- 
tice, touching  which  we  possess  inherent  pow- 
er to  make  rules,  and  since  we  have  a  rule — 
as  also  has  the  Kansas  City  Court  of  Ap- 
peals— allowing  10  days  after  Judgment  to 
file  a  motion  for  rehearing,  and  since  no 
statute  expressly  forbids,  it  would  be  to  car- 
tall  both  our  convenience  and  the  expediting 
of  business,  and  to  ran  the  risk  of  doing 
great  injustice,  if  we  thus  cut  oft  our  right 
to  retain  by  express  order  Jurisdiction  in  a 
case  so  that  time  (otherwise  lacking)  might 
be  had  to  file  therein  a  motion  for  rehearing. 
In  short,  our  convenience  and  the  hurry  of 
eventa  might  necessitate  our  dedding  a  case 
on  the  last  day  of  any  given  term.  If  we 
have  no  right  to  make  an  order  to  the  end 
that  th'i  losing  party  may  have  the  same 
opportunity  to  file  a  motion  for  rehearing  as 
we  give  by  our  rules  to  others,  it  may  be 
questionable  whether  the  loser  in  such  case 
has  been  accorded  due  process  of  law.  State 
v.  Guerrlnger,  265  Mo.  408,  178  S.  W.  Go. 
Certainly  this  is  so,  If  the  privilege  given  by 
a  rule  of  an  appellate  court  to  file  a  motion 
for  a  rebeai'lng  and  have  it  considered  Is  a 
right  given  by  law  at  all. 

Under  the  facts  at  bar  as  tbey  are  so 
lucidly  set  out  by  the  learned  Chief  Jus- 
tice, so  pateut  a  difference  appears  to  me 
that  I  vote  not  to  overrule  the  cases  mention- 
ed, but  to  distinguish  them  upon  their  facts 
from  this  one ;  and,  so  voting,  I  cmicar  fully 
otherwise. 

GRAVES,    WALKER,    and    BLAIR,    JJ., 

concur  in  these  views. 


RAMSEY  V.  HUCK,  Judge,  et  aL    (No.  19297.) 
(Supreme  Court  of  Mismori.    March  30,  1916.^ 

1.  COVBTS   i&=>2ffT(p)  —  JUBISDICTIOH   OF   SC- 
FBEMK  COUBT. 

Under  Const  art  6,  |  3,  providing  that  the 
Supreme  Court  shall  have  general  saperinteii4- 
ing  control  over  all  inferior  courts  and  the  pow- 
er to  issue  the  writs  of  habeas  corpus,  manda- 
mus, quo  warranto,  certiorari,  and  other  origi- 
nal remedial  writs,  and  to  hear  and  determine 
the  same,  the  Supreme,  Court  has  the  right  to 
issue  a  writ  of  prohibition  in  the  exerdae  of  its 
supervisory  control  over  any  inferior  tribmul. 
as  the  circuit  court. 

[Bd.  Note.— For  other  oaaea,  aee  Conrta,  Dr. 
Dig.  «=»207(«.] 

2.  COUBTS  €=»207(6)   —   JUBISDICTIOW    OF  Sc- 
FBEMK  COUBT— PBOHIBrnoN. 

Under  Const  art  6,  |  12,  and  Con=t. 
Amend.  18S4,  {  6,  providing  that  the  Suprrx- 
Court  shall  have  ezclugive  jurisdiction  in  csm^ 
involving  title  to  any  ofSce  under  the  state.  ;: ' 
Supreme  Court  has  jurisdiction  to  issue  a  vrit 
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of  prohibition  to  prevent  the  circuit  conrt  tram 
entertaining  jurisdiction  of  an  appeal  from  the 
county  court  in  a  proceeding  to  contest  the  right 
to  the  office  of  justice  of  the  peace. 

Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
<8=»207(5).] 

3.  C0TTBT8  «=3207(5)  —  JiniiSDiCTion  or  Su- 
preme   Court  —  PaoniBiTioN  —  Appeixatk 

JUBISDICTION. 

Appellate  jurisdiction  of  a  contest  of  the 
right  to  the  office  of  jostiee  of  the  peace  ia  not 
a  prereqaisite  to  the  right  of  the  Supreme  Court 
to  issue  the  writ  of  prohibition  to  prevent  the 
circuit  court  from  entertaining  jurisdiction  of 
an  appeal  from  the  county  court  in  such  con- 
test 

[Ed.  Note.— For  other  caaes,  aee  Courts,  Dec. 
Dig.  «=>207(6).] 

4.  El-EcmOWS      *=»276  —  COWTEST— JUBISDIC- 
TION   OF  OOUMTY    OOUBT8 — STATUTO. 

Under  Const  art  8,  i  9,  providing  that  the 
General  Assembly  shall  by  general  law  desig- 
nate the  court  or  judge  by  whom  the  several 
classes  of  election  contests  shall  be  tried,  and 
Rev.  St  1906,  U  5024,  7872,  enacted  pursuant 
thereto,  giving  county  courts,  except  in  cities  of 
300,000,  jurisdiction  in  contests  of  township 
offices,  and  providing  that  the  county  conrt  shall 
decide  contested  elections  for  the  office  of  jus- 
tice of  the  peace,  county  courts  have  power  to 
hear  and  determine  cMttested  elections  to  such 
office. 

[Ed.   Note. — ^For  other  cases,   see   Blections, 
Cent  Dig.  t§  250-256;    Dec.  Di«.  <8=>275.] 

5.  CocBTB  «=>88— Couimr  Coubts— Showing 

OF  JUBISOICTIOn— Nbcbssitt. 

County  courts  are  inferior  tribunals,  not 
proceeding  according  to  the  course  of  the  com- 
mon law,  but  ccmfined  to  the  authority  given 
them  by  statute,  and  the  grounds  of  their  ju- 
risdiction must  appear  affirmatively  on  the  face 
of  their  records. 

[Eld.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  S!  135.  136.  138 ;    Dec  Dig.  <g=»33.] 

6.  EilXCnolTB     «s>280— CONTKRF— SXBVIOB     OV 

NoncB— Statui«  . 

Service  of  notice  of  contest  of  an  election 
to  the  office  of  justice  of  the  peace,  as  required 
by  Rev.  St  1909,  {  5024,  apportioning  jurisdic- 
tion of  election  contests  in  part  to  county 
coarta,  and  providing  that  notice  of  contest  shall 
l>e  served  15  days  before  the  term  of  court  at 
w^bich  the  election  is  to  be  contested,  by  deliv- 
ering a  copy  thereof  'to  the  contestee,  etc.,  is 
jurisdictional  and  essential  to  the  validity  of  the 
proceeding,  since  the  notice  stands  in  lieu  of  and 
performs  the  functions  of  a  writ  and  petition 
in  an  ordinary  suit ;  and,  where  the  jurisdiction 
of  a  court  is  made  to  depend  upon  the  time  of 
giviae  notice  or  taking  an  appeal,  the  require- 
ment is  peremptory. 

[£jd.   Note. — For   other   cases,    see   Blections, 
Cent.  Dig.  !  264 ;   Dec.  Dig.  (Ex=>2S0.] 

7.  EUEcnoNs    «=»288  — Contest— NoncB  — 

AVQENDKENT. 

An  amendment  may  be  made  to  a  notice  of 
contest  of  an  election  only  where  the  court  has 
obtained  jurisdiction  of  the  contest  by  proper 
notice  to  the  contestee  as  directed  by  Rev.  St. 
1900,  8  5824,  since,  unless  the  notice  of  con- 
test has  been  served,  giving  the  court  jurisdic- 
tion, the  court  is  without  authority  to  make  any 
order,  except  to  dismiss  the  proceeding,  and,  up- 
on proper  application,  grant  the  ccmtestant  an 
appeal. 

fEd.    Note. — For   other    cases,   see   Blections, 
Cent.   Dig.  $f  280-283;    Dec  Dig.  <8=>288.] 


8.  FUEOnONS    «=3306(1)— CdNTBSX— JUMSwe- 

TioN  ON  Appeal. 

Where  the  county  court  was  without  juris- 
diction over  a  contest  of  an  election  to  the 
office  of  justice  of  the  peace  on  account  of  the 
contestant's  failure  to  serve  notice  of  contest 
15  days  before  the  term  at  which  the  election 
was  to  be  contested,  as  required  by  statute,  the 
circuit  court  acquired  no  furisdiction  by  reason 
of  an  appeal  from  the  county  court 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  318;  Dee.  Dig.  <8=»305(1).] 

In  Banc.  Proltlblllon  by  R.  G.  Ramsey 
against  Hon.  Peter  H.  Huck,  Judge  of  the 
Twenty-Seventh  Judicial  Clrcnlt  and  ex  of- 
ficio Judge  of  the  Circuit  Court  of  St  Fran- 
cois County,  and  George  W.  Covington.  Pre- 
Undnary  writ  of  mrohlbltioii  made  absolute. 

Edward  A.  Rozler,  B.  H.  Boyer,  and  Clyde 
Morsey,  all  of  Farralngton,  for  relator.  Benj.- 
H.  Marbury,  of  Farmlngton,  lor  respondents. 

WALKER,  J.  Prohibition.  Relator  In- 
vokes this  writ  to  prevent  the  circuit  court  of 
St.  Francois  county  from  entertaining  Juris- 
diction in  a  proceeding  to  contest  the  right 
to  the  office  of  Justice  of  the  peace. 

At  the  general  election  held  In  November^ 
1914,  Ramsey,  the  relator,  and  Covington,  one 
of  the  respondents,  were  opposing  candidates 
for  the  office  of  Justloe  of  the  peace  In  one 
of  the  townships  of  said  oounty.  Ramsey  at 
said  electl(m  received  the  greater  number  of 
votes,  a  commission  was  delivered  to  him, 
and  he  was  Inducted  into  office:  On  Novem- 
ber 25,  1014,  Covington  notified  Ramsey,  by 
delivering  to  him  a  aypj  of  the  petition  in  the 
proceeding,  that  "at  the  next  term  of  the 
county  court  of  St  Francois  coimty,  to  wit, 
on  Monday,  December  7,  1914,  he  would  con- 
test Ramsey's  right  to  said  office."  On  said 
day  Ramsey,  appearing  to  plead  to  the  Juris- 
diction of  the  court,  filed  a  motion  therein 
which  alleged,  among  other  things,  that  the 
return  of  the  sheriff  of  the  service  of  notice  of 
contest  showed  upon  its  face  that  It  was  serv- 
ed on  the  25th  day  of  November,  1914,  and 
that  he  was,  in  fact,  served  on  said  day,  or 
only  12  days  before  the  next  term  of  said 
county  court,  whereas  section  5924,  R.  S. 
1909,  provides  that  In  aU  such  matters  a  no- 
tice shall  be  served  upon,  the  contestee  15 
days  before  the  term  of  court  at  which  such 
election  is  to  be  contested,  and  hence  said 
county  court  was  without  authority  to  hear 
said  cause.  Covington  thereupon  asked  leave 
to  amend  the  notice  which  constituted  the  pe- 
tition by  striking  out  these  words  "on  Mon- 
day, December  7,  1914,"  and  by  inserting  in 
lieu  thereof  the  following:  "And  on  the  first 
day  of  said  term  which  shall  be  held  15  days 
or  more  after  November  25,  1914,  or  the  day 
of  the  service  of  this  notice  of  contest"  The 
court  refused  to  permit  this  amendment  to  be 
made,  and  sustained  Ramsey's  plea  to  the 
jurisdiction,  and  dismissed  the  proceeding. 
Covington  thereupon  applied  for  and  was 
granted  an  appeal  to  the  circuit  court    UpoB 
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tbe  perfecting  of  this  appeal  Ramsey  ap- 
peared tfaeroin  and  challenged  the  Jurisdic- 
tion of  the  circnit  court  to  hear  said  cause 
on  the  ground  that  the  county  court  had  no 
authority  to  hear  same  and  that  the  circuit 
court  had  acquired  none  by  reason  of  the 
appeal.  This  motion  was  by  the  circuit  court 
oyerruled,  whereupon  Ramsey  applied  for  the 
writ  herein. 

[1]  It  has  been  questioned  whether  this  Is 
the  proper  forum  In  which  to  invoke  this 
writ  in  a  case  of  this  character.  The  Con- 
stitution (section  8,  art  6,  Amend.  1884)  gives 
express  power  to  this  court  to  issue  the  writ 
to  regulate  the  actions  of  the  Courts  of  Ap- 
peals, but  such  power  is  not  expressly  given 
in  regard  to  other  inferior  tribunals;  the 
provision  in  regard  thereto  being  as  follows: 

"The  Supreme  Court  shall  have  a  general  su- 
perintending control  over  all  inferior  courts. 
It  shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari  and 
other  original  remedial  writs,  and  to  hear  and 
determine  the  same."  Section  3,  art.  6,  Const 
Mo. 

However,  the  general  words  "and  other 
original  remedial  writs"  were  held  in  Thomas 
V.  Mead,  36  Mo.  232,  to  authorize  the  issu- 
ance of  the  writ  of  prohibition  against  a 
circuit  court  in  a  case  Involving  title  to 
the  office  of  clerk  of  the  Supreme  Court 
This  ruling  has  been  followed  in  a  niuuber 
of  subsequent  cases  in  which  the  court  has 
sapervised  circuit  courts  and  other  Inferior 
tribunals ;  tbe  last  expression  on  the  subject 
being  found  in  State  ex  rel.  v.  Williams,  221 
Mo.  loc.  dt  266,  120  S.  W.  740. 

Whatever  Individual  opinion  may  therefore 
be  entertained  as  to  the  correctness  of  the 
construction  of  the  rule  in  regard  to  general 
words  following  particular  words  as  announc- 
ed in  Thomas  v.  Mead,  supra,  must  be  sub- 
ordinated to  the  conclusion  reached  in  that 
case  and  subsequent  cases,  and  discussion  in 
regard  thereto  is  foreclosed,  and  the  rl^ht  of 
the  court  to  issue  the  writ  in  the  exercise  of 
Its  unpervisory  control  over  any  inferior 
tribunal  is  completely  established. 

[2]  The  proceeding  sought  to  be  prohibited 
involves  title  to  the  office  of  Justice  of  the 
peace.  The  Constitution  provides  that  the 
Supreme  Court  shall  hare  exclusive  Jurisdic- 
tion "in  eases  Involving  title  to  any  office 
under  this  state."  Section  12,  art.  6,  Const 
Mo.;  section  5,  art  6,  Amend.  1884.  This 
provision  means  any  office  held  under  the  au- 
thority of  the  laws  of  this  state,  and  has  been 
held  to  apply  to  give  this  court  Jurisdiction  In 
contests  involving  title  to  the  following  offic- 
es: Clerk  of  the  circuit  court  (State  ex  rel. 
Blakemore  v.  Bombauer,  101  Bio.  loc.  clt 
502, 14  S.  W.  726) ;  members  of  a  school  board 
(State  ex  rel.  Macklln  v.  Rombauer,  104  Mo. 
619,  15  S.  W.  850,  16  S.  W.  502;  State  ex  rel. 
Rogers  v.  Rombauer,  105  Mo.  108,  16  S.  W. 
e»5;  State  ex  rel.  Walker  v.  Bus,  135  Mo. 
825,  36  S.  W.  636,  33  L.  R.  A.  616) ;  school  di- 
rectors (State  ex  reL  Sutton  v.  Fasse,  189  Mo. 


532,  88  S.  W.  1;  State  ex  rel.  Frlsby  t.  Stone, 
152  Mo.  loc.  clt  204,  63  S.  W.  lOW;  Stat» 
ex  rel.  Frlsby  v.  Hill,  152  Mo.  234,  53  S.  W. 
1062) ;  and  county  collector  (Sanders  v.  Lacks, 
142  Mo.  255,  43  S.  W.  653) ;  and  certain  town- 
ship officers  (Macrae  v.  Coles,  183  S.  W.  578). 
Under  these  rulings  the  conclusion  Is  au- 
thorized that  the  office  of  Justice  of  the  peace 
is  one  held  under  the  authority  of  tbe  laws 
of  this  state,  and  hence  this  court  has  Joris- 
diction. 

[3]  The  court's  power  in  the  premises,  as 
defined  in  the  cases  cited,  is  based  primarily 
upon  its  Jurisdiction  to  hear  and  determine 
uiton  appeal  the  original  cases  out  of  which 
the  application  for  the  writs  arose.  Such 
appellate  Jurisdiction,  however,  is  not  a  pre- 
requisite to  the  right  of  this  court  to  issue 
the  writ  herrin.  State  ex  reL  v.  Bby,  170 
Mo.  loc.  dt.  616,  71  S.  W.  62. 

[4]  We  come  now  to  a  consideration  of 
the  Jurisdiction  of  the  county  court  to  hear 
and  determine  the  contest  proceedings  upon 
which  the  application  for  the  writ  herein  la 
based.  The  (institution  provides  in  this  re- 
gard that: 

"The  General  Assembly  shall,  by  general  law, 
designate  the  court  or  judge  by  wliom  the  sever- 
al clasBes  of  election  contests  shall  be  tried," 
etc.     Section  9,  art  8,  Const  Mo. 

Under  this  i»ovlston  section  6924»  B.  3. 
1909,  was  enacted,  giving  county  conrbs,  ex- 
cept In  cities  now  or  hereafter  attaining  3(X),- 
000  Inhabitants,  Jurisdiction  In  contests  of 
township  offices,  and  section  7372,  R.  S.  1909, 
which  provides  that  in  contested  elections 
for  Justice  of  the  peace  the  county  courts 
shall  decide  same.  Under  these  sections 
county  courts  are  given  power  to  hear  and 
determine  contested  elections  for  the  office 
of  justice  of  tbe  peace.  Taafe  ▼.  By  an,  25 
Mo.  App.  663. 

[S]  Such  courts  being  therefore  clothed 
with  general  power  herein,  it  remains  to  be 
determined  whether  the  statute  presoribin; 
the  procedure  relative  hereto  has  been  com- 
plied with,  because  to  the  statute  alone,  UE«n 
which  contests  of  elections  are  solely  based, 
we  must  look  to  determine  the  regularity  of 
the  court's  proceeding.  State  ex  rel.  v. 
Hough,  193  Mo.  loa  clt  645,  91  S.  W.  905. 
Furthermore,  the  fact  must  be  borne  in 
mind  that  county  courts  are  inferior  tribu- 
nals, not  proceeding  according  to  the  course 
of  the  common  law,  hut  confined  to  the  au- 
thority given  them  by  statute,  and  that  the 
grounds  of  their  Jurisdiction  must  appear 
affirmatively  on  the  face  of  their  records. 
Ex  parte  O'Brien,  127  Mo.  477,  30  S.  W.  15S; 
Strouse  y.  Drennan,  41  Mo.  289;  State  ex  rd. 
V.  Johnson,  138  Mo.  App.  306,  121  S.  W.  'TOO. 

[8]  It  is  contended  here  that  the  notice  of 
the  contest  of  election  was  insufficient.  The 
statute  requires,  among  other  thlnga,  that 
"the  notice  shall  be  served  fifteen  days  be- 
fore the  term  of  court  at  which  the  election 
shall  be  contested,"  etc.  The  object  of  the 
statute  In  requiring  the  notice  haa  two  dis- 
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Usct  miTpOMS.    Qoe  is  to  bring  tlte  party  In- 
to court,  and  the  other  to  set  forth  and  ad- 
Tlse  the  court  of  the  gronnds  of  the  contest. 
Hie  notice  therefore  stands  In  lien  of  and 
perfonus  the  functions  of  a  writ  and  a  pe- 
tition in  an  ordinary  suit     State  ex  rel. 
Wells  T.  Hough,  193  Mo.  loc.  cit  642,  91  S. 
W.  905;   Hale  t.  Stimson,  198  Mo.  loc  clt 
145,  95  S.  W.  885.     Possessed  of  this  im- 
portance,  the  service  of  the  notice  as  re- 
quired  by  law   becomes  Jurisdictional,  and 
is  absolutely  essential  to  the  validity  of  the 
proceeding.     State  ex  rel.  Sale  v.  McElbln- 
ney,  199  Mo.  loc.  clt.  78,  9T  S.  W.  109.    The 
rule  is  well  established  and  uniform  In  Its 
operation  that,  where  the  jurisdiction  of  a 
court  Is  made  to  depend  upon  the  time  either 
of  the  giving  of  notice  or  of  taking  an  ap- 
peal, the  requirement  is  peremptory.    In  Cas- 
tello  V.  Court,  28  Mo.  259,  we  held  that  the 
notice  required  in  a  contested  election  case 
must  be  given  within  the  time  prescribed  by 
the  statute,  and  in  Wilson  v.  Lucas,  43  Mo. 
290,  wlilch  was  a  contest  of  an  election  to 
the  office  of  idrcnlt  Judge,  the  statute  re- 
quired a  certain  number  of  days'  notice  of 
the  contest,  and  the  i>etUIon  was  dismissed 
because  the  requirement  was  not  observed. 
In  Bowen  v.  Hlxon,  46  Mo.  340,  involving  a 
contest  for  the  office  ot  county  clerk,  the  no- 
tice of  the  contest  required  by  the  statute 
nras  not  complied  with,  and  the  proceedings 
ivere  h«Id  to  be  invalid.     In  Adcock  v.  Le- 
:ompte,  66  Mo.  40,  a  contest  for  the  office  of 
county  collector,  the  proceeding  was  dlsmiss- 
h1  on  account  of  a  defective  notice.    In  State 
ix  rel.  V.  Boss,  245  Mo.  loa  cit  46,  149  8. 
A'.  451,  Ann.  Cas.  1913E,  978,  it  was  held 
Iiat  notice  of  the  contest  within  the  time 
lesignated  in  the  statute  was  one  of  the 
ights  of  the  contestee,  and  a  failure  to  give 
aiue  forfeited  the  right  to  the  contest. 

[7,  •]  In  the  instant  case  the  notice  of  con- 
est  wfis  served  on  the  contestee  on  the  25th 
ay  of  November,  1914,  in  which  he  was  notl- 
ed  tbat  at  the  next  term  of  the  county 
ourt  of  St  Francois  county,  to  be  begun  on 
londay,  the  7th  day  of  December,  1914,  a 
roceedlng  would  be  begun  and  prosecuted  in 
lid  court  by  contestant  to  determine  the 
>ntestee's  right  to  the  office  of  Justice  of  the 
Mce.  From  these  facts  it  is  evident  that 
le  contestee  was  only  given  12  days'  no- 
ce  of  said  contest  which  was  not  sufficient 
ider  ttie  statute,  and  It  was  so  held  by  the 
lunty  court  It  is  contended,  however,  that 
is  defect  was  cured  by  the  amendment  pro- 
>8ed  to  be  made  after  the  filing  of  the  con- 
stee's  plea  to  the  Jurisdiction,  which  at- 
mpted  to  fix  the  time  of  hearing  of  the 
oceeding  at  15  days  from  the  date  of  the 
rvlce  of  the  notice  on  the  contestee.  This 
oposed.  amendment  was  not  permitted  by 
e  county  court  It  is  only  where  Jurls- 
?tion  bas  been  obtained  by  proper  notice 
tbe  manner  pointed  out  by  the  statute 
%t  an  amendment  may  be  made  to  a  notice 


of  contest  It  was  so  bdd  in  tNa/ali  v.  Craig, 
134  Mo.  847,  35  S.  W.  1001,  which  ruling  was 
approved  in  State  ex  rel.  v.  Hough,  193  Mo. 
loc.  clt  650,  91  S.  W.  905.  The  correctness 
of  this  ruUng  is  evident  from  tl>e  nature  of 
the  proceeding.  The  notice  constitutes  the 
petition  in  the  case.  Jurisdiction  is  acquired 
by  properly  serving  it  upon  the  contestee. 
Unless  it  has  been  so  served,  the  court  is 
without  authority  to  make  any  order  In  the 
premises  except  to  dismiss  the  proceeding 
and  upon  a  proper  application  to,  grant  the 
contestant  an  appeaL  The  county  court  be- 
ing without  Jurisdiction,  the  eircult  court  ao- 
qvired  none  by  reason  of  the  appeal  (Tie  & 
Tim.  Co.  V.  Drainage  Co.,  226  Mo.  loc.  clt 
444,  126  S.  W.  499;  Sldwell  v.  Jett  213  Mo. 
601,  112  S.  W.  56),  and  It  should  have  so 
ruled  by  sustaining  the  contestee's  motion  to 
dismiss. 

It  Is  therefore  ordered  that  the  prelim- 
inary writ  of  prohibition  issued  be  made  ab- 
solute, and  that  the  circuit  court  refrain 
from  further  exercise  of  Jurisdiction  herein. 
All  concur. 


STATE  ex  reL  WABASH  BY.  00.  v.  EOACH, 
Secretary  of  State.    (No.  19804.) 

(Supreme  Court  of  Missouri.    March  24,  1916.) 

1.  Baiuboads    <8=»194(1)— FBANcniSES— Salk 

OB    MORTGAQK. 

While  a  railway  company's  frandiiBe  or 
right  to  be  a  body  corporate  is  not  subject  to 
barter  and  sale,  its  other  franddses  or  grants 
of  powers  or  privileges,  includine  the  riiht  to 
do  an  intrastate  business  as  a  railroad,  are  sub- 
ject to  sale  or  mortgage  and  pass  under  a  mort- 
gage foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  {  648 ;   Dec.  Dig.  «=194(1).] 

2.  RAiuioAns  «=s>143— riiANCHiSK&— SAI.E  ox 

MORTOAQB. 

Where,  pursuant  to  law  authorizing  such 
consolidation,  a  Missouri  railroad  corporation 
consolidated  with  other  railroad  corporationB 
having  a  line  of  railroad  running  to  the  Missis- 
sippi river  opposite  the  Miasoori  side  of  such 
river,  the  franchise  right  to  do  an  intrastate 
railroad  business  in  Missouri  passed  to  the  con- 
solidated company. 

[BH.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  892,  448-460;  Dec  Dig.  «=9l4a] 

3.  BAII.B0AD8     €=3l8    —    Fbanobises    ano 
Rights— Statutobt  Pbovisions. 

■  Acts  1850-51,  p.  483,  as  amended  by  Act 
1862-68,  p.  323,  and  Acts  1865,  pp.  8»,  00, 
granting  to  a  railroad  company  therein  named, 
its  successiHS  and  assigns,  the  trancliises,  rights, 
and  privileges  to  locate,  construct,  maintain,  and 
operate  a  railroad,  granted  it  the  rif^Iit  to  do  an 
interstate  business  upon  tbe  railroad  which  it 
was  authorized  to  build  and  construct 

[Ed.  Note.— Far  other  cases,  see  Railroads, 
Cent  Dig.  H  39-44;   Dec  Dig.  «=>18.] 

4.  Railboads    cS=>18    —     Fbancuisxs    Aitn 
Rights— Statutory  Provisions. 

Tbe  grant  of  the  right  of  doing  an  intra- 
state business  was  a  grant  which  the  state  could 
make  to  a  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  39-44;    Dec.  Dig.  «=»18.] 
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6.  GOBPOBATIONS  4=>31  —  CHABTXB  A8  Coit- 
IBAOT. 

The  charter  of  a  corporation  is  its  contract 
With  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S§  101,  102;  Dec.  Dig.  <S=»31.] 

6.  CoBPOBATioNS  ®=96  —  Gbant  of  Fban- 
CHiSES— CoNsmTunoNAi,  Pbotisions. 

Const  art  12,  8  1,  providing  that  existing 
charters  or  grants  of  special  or  exclusive  privi- 
leges under  which  a  bona  fide  oi^anization 
should  not  have  taken  place  and  business  been 
commenced  in  good  faith  should  thereafter  have 
no  validity,  recognized  the  validity  of  corporate 
charters  where  the  corporation  was  organized 
and  the  contemplated  charter  powers  exercised. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ii  30-84;   Dec.  £>ig.  <S=»6.] 

7.  Railboadb  4=>6— Grant  of  Fbanchises— 
oonstitdtional    pb0visi0r8    —    "poucb 

POWBB." 

While  the  state  cannot  deprive  itself  of  its 
police  power,  the  grant  of  a  right  to  construct 
and  build  a  railroad  and  to  do  an  intrastate 
railroad  business  thereover  is  not  an  exercise  of 
the  "police  power"  and  does  not  contravene 
Const  art.  12,  {  5,  providing  that  the  exercise 
of  the  police  power  shall  never  be  abridged  or  so 
construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the 
equal  rights  of  individuals  or  the  general  well- 
being  of  the  state, 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  7;    Dec.  Dig.  «=>6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Police  Power.] 

8.  Railboadb  €=s33(1)— Fobkion  Cokpaities 
—  Statotes  —  GoKSTBuonoN  Against  In- 
VAUDrrr. 

Laws  1913,  p.  ITO,  I  I,  providing  that  no 
railroad  corporation  except  one  incorporated  un- 
der Uie  laws  of  Missouri  shall  be  authorized  or 
permitted  to  carry  passengers  or  freight  from 
one  point  in  the  state  to  another  point  in  the 
state,  should  be  given  a  prospective  rather  than 
a  retroactive  construction,  and  construed  as  ap- 
plying to  railroads  built  after  its  enactment 
rather  than  as  affecting  railroads  already  oper- 
ating, and  should  not  be  so  construed  as  to  make 
it  contravene  existing  rights. 

[BSd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  70;    Dea  Dig.  iS=»33(l).] 

9.  Railboadb  9=9l&— Auknduent  ob  Repkal 
OF  Chabteb— Intebfebence  with  Ohabteb. 

As  the  charter  rights  granted  by  the  state 
to  a  railroad  company  to  own  and  operate  a 
railroad  and  do  an  intrastate  business  thereon 
are  such  as  can  be  properly  granted  and  do  not 
pertain  to  the  police  powers,  the  state  cannot 
u>  the  exercise  of  mere  assumed  police  powers, 
pass  a  law  violative  of  such  charter  rights. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  IMg.  i  62 ;  Dec.  Dig.  «s>19.] 

10.  Railboadb  ®=»8S(1)  —  Right  to  Cow- 

STBUOT  AND   OPEBATE  —  StaTUTOBT  PBOVI- 

bionb. 

Laws  1913,  p.  179,  1 1,  providing  that  rail- 
road corporations  other  than  those  incorporated 
under  the  laws  of  Missouri  shall  not  be  authoriz- 
ed or  permitted  to  carry  passengers  or  freight 
between  points  within  the  state,  has  no  appli- 
cation to  a  corporation  which  in  due  course  has 
acquired  the  right  to  own  and  operate  a  railroad 
for  the  itAng  of  intrastate  busiuess  granted  by 
the  state  to  its  predecessor  in  title,  prior  to  the 
enactment  of  such  act,  as.  if  bo  construed,  it 
would  violate  the  constitutional  provisions 
against  the  taking  of  property  rights  without 


due  process  of  law  and  against  the  atiiking  down 
of  contract  rights. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  70;   De&  Dig.  <8=»33(1).] 

IL   CONBTITUnONAI.    LAW    9=348— CONBTBUC- 

TioN  Against  Invalidity. 

A  statute  should  be  so  construed,  if  pos- 
sible, as  to  make  it  valid  under  all  constitntion- 
al  provisions. 

[Ed.  Note.— For  other  cases,  see  GonstitntioD- 
al  Ijaw,  Cent  Dig.  (  46;  Dec.  Dig.  «=>48; 
Statutes,  Cent  Dig.  (  56.] 

12.  CORPOBATIONS  ®=»636— FOBEION  CORFOBA- 

TioNB— Power  to  ^Pxclude. 

A  state,  save  where  it  has  previously  grant- 
ed the  right,  can  stop  any  foreign  oorporation 
at  the  state  line. 

[Ed.  Note.— For  other  cases,  see  Corpprationa, 
Cent  Dig.  g{  2505-2500,  2571;    Dec.  Dig.  «=» 

Woodson,  C.  J.,  dissenting. 

In  Banc.  Original  mandamna  actlan  by 
the  State,  on  the  relatlm  o£  the  Wabash 
Railway  Company,  axalnst  Cornelias  Roach, 
Secretary  of  State.  AltematlTe  writ  made 
peremptory. 

James  L.  Mlnnls  and  Nag^  &  Kirby,  all 
of  St.  Lonls,  for  relate.  John  T.  Barker, 
Atty.  Gen.,  and  S.  P.  Howell.  Aast  Atty. 
Gen.,  for  respondent. 

GRAVES,  J.  Original  action  In  manda- 
muB  against  the  Secretary  of  State.  Hie  re- 
lator, Wabash  Railway  Omnpany,  Is  a  new 
corporation,  organized  xmAee  the  laws  of 
Indiana,  In  October,  191S,  and  more  particu- 
larly nnder  the  act  of  Mardi  3,  1865,  of  that 
Btatft  The  petition  has  been  treated  as  and 
for  the  alternative  writ  and  a  demorrer  has 
been  filed  thereto,  which  reads: 

"Now  at  this  date  comes  the  respondent,  Cor- 
nelius Roach,  Secretary  of  State  of  the  state  of 
Missouri,  and,  after  entering  his  appearance  and 
waiving  the  issuance  of  an  alternative  writ 
in  this  case,  demurs  to  the  petition  of  relator 
for  the  following  reasons:  (1)  Beoaose  said  pe- 
tition does  not  state  facta  sufficient  to  oonstitutt 
a  cause  of  action.  (2)  Because  it  appears  npoe 
the  face  of  relator's  petition  that  relatM'  is  not 
entitled  to  the  relief  asked.  (3)  Becanse  nnder 
the  law  of  Missouri,  as  enacted  by  the  LegisU- 
ture  of  said  state  and  approved  April  16,  1913. 
relator  cannot  operate  a  railroad  in  the  statp  o! 
Missouri  and  transport  passengers  or  freigiit 
from  one  point  in  the  state  to  another  point  ia 
the  state  unless  relator  is  incmporated  Dnde; 
the  laws  of  the  state  ot  Missouri,  and  upon  tl>« 
face  of  relator's  petition  it  appears  that  it  is 
not  thus  incorporated.  (4)  Because  nnder  tht 
laws  of  the  state  of  Missouri  relator  is  not  «c- 
titled  to  a  certificate  to  do  business  in  the  statp 
of  Missouri.  (5)  Because  the  laws  of  the  &utr 
of  Missouri  do  not  authorize  the  formation  of  i 
corporation  of  a  character  similar  to  that  of  tii« 
relator.  Wherefore,  respondent  prays  the  ooar:. 
to  quash  the  alternative  writ  and  to  den^  reUiof 
the  relief  asked  and  for  such  further  orders  u 
to  the  court  shall  seem  just  and  proper." 

The  petition  Is  one  of  great  length,  VJi 
counsel  for  relator  has  fairly  summarized  i'.4 
pertinent  features  thus: 

"The  relator  is  a  railroad  corporation  orgai.i 
ed  under  the  laws  of  the  state  of  Indiana,  a: 
particularly  under   an  act  approved    March 
1865,  by  whidi  it  was  provided  in  sufaotaace  »i 


9s>Far  other  caaei  soe  bame  topic  and  KET-^UUBBH  la  all  K«]r -Numbered  Oiseets  and  ladttzes 

Digitized  by  ^OOQIC 


Uoi 


STAT£  T.  BOACa 


971 


in  part:  (1)  That  a  railroad  situated  in  Indiana 
and  other  states  tnaj'  be  sold  as  an  entirety  an- 
dei  foreclosare  of  a  mortgage,  at  one  time  and 
place.  (2)  Tliat  the  purchasers  at  sach  a  sale, 
by  filing  a  certificate  as  therein  provided,  may 
form  a  new  corporatioa  and  become  a  body  cor- 
poration, Srith  power  to  soe  and  be  sued,  con- 
tract and  be  ccmtracted  with,  and  maintain  and 
operate  the  railroad  in  the  said  certificate  nam- 
ed, and  transact  all  business  connected  with  the 
game.'  (3)  That  'such  corporation  riiall  poraess 
all  the  powers,^  rights,  privileges,  immunities 
and  franchises  in  respect  to  said  railroad,  or 
the  part  thereof  purchased  as  aforesaid,  and  all 
of  the  real  and  personal  property  appertaining 
to  the  same,  which  were  possessed  or  enjoyed 
by  the  corporation  that  owned  or  held  the  said 
railroad,  previous  to  such  sale,  by  virtue  of  its 
diarter  and  amendments  thereto  and  other  laws 
of  this  state,  or  of  any  state  in  which  any  part 
of  said  railroad  is  situated,  not  inconsistent 
with  the  laws  of  this  state.'  (4)  That  'said  cor- 
poration shall  have  capacity  to  hold,  enjoy  and 
exercise,  within  other  stat<«,  the  aforesaid  fac- 
oltjes,  powers,  rights,  franchises  and  inunonities, 
and  such  others  as  may  be  conferred  upon  it  by 
any  law  of  this  state,  or  of  any  other  state  in 
nbich  any  portion  of  its  railroad  may  be  situat- 
ed, or  in  wUch  it  may  transact  any  part  of  its 
business.' 

"Kelator  was  incorporated  for  the  purpose  of 
acquiring,  owning,  maintaining,  and  operating 
the  Wabash  Sailroad,  and  acquiring,  owning, 
and  exercising  the  franchises  pertaining  to  it 

"Witb  a  view  to  laying  a  foundation  for  onr 
contentions,  we  will  indicate  briefly  the  facts 
stated  in  the  petition. 

"By  the  acts  of  1851  (Acts  1850-51,  p.  483), 
as  amended  by  the  act  of  1858  (Acts  1852-53, 
p.  323),  and  the  amendatory  act  of  1865  (Acts 
1865,  pp.  89,  90),  the  state  of  Missouri  created 
the  North  Missouri  Railroad  Company,  and 
granted  to  it,  its  snccessors  and  assigns,  the 
franchises,  rights,  and  privileges  to  locate,  con- 
struct, own,  maintain,  and  operate  a  railroad 
as  a  common  carrier  for  hire,  and  it  accordingly 
thereafter  constructed  or  acquired,  maintained, 
and  operated  as  a  common  carrier  iot  hire  sub- 
stantially the  lines  of  the  Wabash  Bailroad,  now 
existing  in  Missoari. 

"On    October   1,    1868,    pursuant   to   express 
power  conferred  by  said  acts,  the  North  Missouri 
Railroad  Company  mortgaged  its  rsilroad,  fran- 
chises, rights,  and  privileges,  which  were  sold, 
pursuant  to  said  mortgage,  to  one  Jessup,  act- 
ing for  himself  and  his  associates,  who,  on  Janu- 
ary 2,  1872,  conveyed  said  railroad,  franchises, 
right&  and  privileges  to  the  St.  Louis,  Kansas 
City  &  Northern  Railway  Company  (hereinafter 
called    the    'Northern    Company'),    a    Missouri 
railroad  corporation  organizied  for  the  purpose 
of  acquiring,  owning,  maintaining,  and  operat- 
ing said  railroad  as  a  common  carrier  for  hire. 
"On  August  14,  1879j  the  Northern  Company, 
pursuant  to  the  provisions  of  what  is  now  sec- 
tions S0T7  and  3078,  R.  S.  1909,  entered  into 
a  contract  of  consoUdation  with   the   Wabash 
Railway  Company,  a  consolidated  corporation 
organized  under  the  laws  of  the  states  of  Illi- 
nois, Indiana,  and  Ohio,  which  owned  substan- 
tially' tbe  lines  of  the  Wabash  Railroad  east  of 
the  Mississippi  river  as  the^  now  exist,  and  the 
franchises,   rights,   and   privileges   to   maintain 
and  operate  ^e  same  as  a  common  carrier  for 
hire.     By  viitue  of  this  consolidation,  the  Wa- 
bash lines  east  and  west  of  the  river  were  con- 
solidated or  unified,  so  that  the  two  railroads 
became   a  single,  continuous  railroad,  and  the 
rights,  privileges,  and  franchises  granted  by  the 
above  states  to  the  constituent  companies  were 
unified  so  that  they  pertained  to  each  and  every 
part  ot  the  continuous  roilrockl)  and  the  con- 
tract Tested  this  road  and  the  rights^  privileges, 
and   franchises  pertaining  thereto,  in.  the  con- 
solidated corporation,  the  Wabash,  St  Louis  & 
Fad  fie  Battwsy  Company. 


"On  June  1,  1880,  the  Wabash,  St  Louis  & 
Pacific  Railway  Company,  pursuant  to  express 
power,  mortga^  its  railroad,  rights,  privilege*^ 
and  franchises,  which  were  hereafter,  pursuant 
to  said  mortgage,  sold  to  a  purchasing  commit- 
tee. He  purchasing  comnuttee  caused  a  rail- 
road corporatitm  to  be  organized  under  the  laws 
of  each  (^  the  states  of  Missouri,  Illinois,  In- 
diana, Michigan,  and  Ohio,  and  conveyed  to 
each  of  said  corporations  the  railroad,  rights, 
privileges,  and  franchisee  local  to  the  state  in 
which  it  was  organized. 

"In  May,  1889,  these  several  corporations  en- 
tered into  a  contract  of  consolidation  pursuant 
to  what  is  now  sections  8077  and  3078,  R.  S. 
Mo.  1909,  and  the  laws  of  said  other  states,  and 
thereby  formed  tbe  Wabash  Railroad  Company 
and  vested  in  it  tbe  consolidated  or  oontinuous 
railroad  and  the  unified  rights,  privileges,  and 
franchises  to  own,  maintain,  and  operate  the 
same  as  a  common  carrier  for  hire. 

"On  December  26, 1906,  the  Wabash  Railroad 
Company,  pursuant  to  express  power  conferred 
by  all  of  said  states,  mortgaged  its  railroad, 
rights,  privileges,  and  franchises,  and  thereafter 
made  default,  and  approiwiate  proceeding  TP* 
Lustituted  in  the  federal  court  at  St  Loius.  Mo^ 
to  foreclose  the  mortgage.  A  decree  was  enter- 
ed on  January  30, 1914,  wherein  It  was  adjudged 
that  the  mortgaged  railroad,  rights,  privileges, 
and  franchises  'were  indivisible,  of  such  a  na- 
ture, and  so  situated'  that  they  should  be  sold 
as  an  entirety,  and  they  were,  pursuant  to  said 
decree,  sold  as  an  entirety  to  a  purchasing  com- 
mittee who  organized  relator  corporation  pur- 
suant to  the  Indiana  act  hereinbefore  set  out 
The  pmrdhasers  assigned  to  relator  their  Ud.  and 
pursuant  to  the  decree  of  foreclosure  a  special 
master  conveyed  to  relator  the  Wabash  Railroad 
and  tbe  rights,  privileges,  and  franchises  pertain- 
ing thereto. 

"Thereafter,  on  October  28,  1915,  on  the  com- 
ing in  of  the  special  master's  report  that  the  pnr- 
chasing  committee  had  assigned  its  bid  to  relator, 
and  that  he  had,  accordingly,  conveyed  the  Wa- 
bash Bailroad  and  franchises  to  relator,  an  or- 
der was  entered,  approving  and  confirming  the 
master's  report  and  adjudging  relator  to  be  the 
assignee  of  the  purchasing  comnuttee. 

"On  November  1,  1915,  relator  entered  into 
the  possession,  use,  and  enjoyment  of  the  Wa- 
bash Railroad  and  the  rights,  privileges,  and 
franchises  pertaining  thereto,  and  shortly  there- 
after tendered  to  the  Secretary  of  State,  for  fil- 
ing in  his  oflBce,  a  copy  of  its  charter  or  certifi- 
cate of  incorporation  duly  anthenticated  by  the 
Secretary  of  State  of  the  state  of  Indiana,  t»- 
gether  with  a  sworn  statement  under  its  corpo- 
rate seal,  setting  forth  tbe  business  in  which  it 
was  engaged  in  Missouri,  viz.,  thnt  it  owned 
the  Wabash  Railroad  and  the  franchises  pertain- 
ing thereto,  was  operating  same  as  s  eemmoB 
carrier  for  hire,  and  was  exerciaing  or  wotdd 
exercise  all  the  rights  and  privileges  vested  in  it 
by  virtue  of  said  special  master's  deed  and  by 
the  law  under  whicn  it  was  incorporated ;  and 
also  a  statement  of  tbe  proportion  of  the  capital 
stock  represented  by  its  property  and  business 
transacted  in  Missouri,  and  other  statements  re- 
quired by  law,  and  also  tendered  to  the  Secre- 
tary of  State  $19,671.60,  being  tbe  corporation 
tax  and  fees  due  from  relator  to  the  state  of 
Missouri,  and  demanded  that  he  issue  to  relator 
a  i)ermit  or  license  to  do  business  in  ISfissouri 
No  point  is  made  on  the  form  of  tbe  statement, 
and  it  is  agreed  that  the  amount  of  money  ten- 
dered is  correct 

"The  Secretary  of  State  refused  to  file  the  pa- 
pers and  accept  the  money  for  reasons  heretofore 
stated. 

"It  is  also  conceded  that  relator  has  kept  its 
said  tender  to  the  Secretary  of  State  good  by 
insisting  continuously  on  the  filing  of  said  doc- 
inneuts  and  the  acceptance  of  said  monej." 
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The  faets  well  pleaded  stand  confessed  by 
the  demurrer  as  a  matter  of  law.  Among 
others,  the  following  pertinent  propositions 
are  suggested :  (1)  Does  the  act  of  1913  al;>- 
ply  to  this  relator,  and  (2)  if  It  does,  is  it  vio- 
lative of  constitutional  provisions? 

I.  The  real  foundation  of  respondent's  ob- 
jection to  granting  a  license  to  relator  is  evi- 
dently our  act  of  1913  (Laws  of  1913,  p.  179), 
which  reads: 

"That  no  railroad  corporation,  whether  steam, 
street,  electric,  transfer  or  terminal,  except  one 
incorporated  and  chartered  in  and  under  the  laws 
of  the  state  of  Missouri,  shall  be  authorized  or 
pwrmitted  to  carry  passengers  or  freight  of  any 
kind  from  one  point  in  this  state  to  anothw 
point  in  this  state." 

[1, 21  The  foregoing  is  section  1  of  the  act. 
Sections  2  and  3  of  the  act  are  penal  in  char- 
acter, and  provide  penalties  and  fines  as  to 
violators  of  the  act  It  stands  admitted  by 
the  pleadings  that  the  predecessors  in  title 
to  the  railway  lines  involved  here  had  the 
right  or  franchise  (given  them  by  this  state) 
to  do  an  intrastate  business.  The  franchises 
of  a  railway  company  are  divisible  into  two 
classes:  (1)  The  mere  right  of  being  a  body 
corporate ;  and  (2)  all  other  grants  of  power 
or  privileges  by  the  sovereign  power.  The 
first  is  not  anbject  to  barter  and  sale,  but 
those  rights  and  privileges  falling  within  the 
second  division,  supra,  are  subject  to  l>arter 
and  sale.  In  this  case,  among  those  rights 
of  franchises  was  the  right  to  carry  passen- 
gers and  freight  from  point  to  point  in  Mis- 
souri. In  other  words,  was  the  right  to  do 
an  intrastate  business  as  a  railroad.  This 
franchise  or  right  was  subject  to  sale  or 
mortgage  along  with  the  physical  property. 
This  right  or  franchise  was  first  granted  to 
the  "North  Missouri  Railroad  Company,  its 
successor  or  assignors,"  by  the  state.  Under 
a  mortgage  sale  this  right  passed  to  Jessup 
and  associates,  who  in  turn  assigned  it  to  the 
St,  Louis,  Kansas  City  &  Northern  Railway 
Company.  By  law  this  corporation,  a  Mis- 
souri product,  was  authorized  to  consolidate 
with  other  corporations  of  lil^e  character, 
and  In  1879  did  consolidate  with  railroad  cor- 
porations east  of  the  Mississippi  river,  hav- 
ing a  line  running  to  such  river  opposite  the 
Missouri  side  of  such  river.  This  consolida- 
tion was  under  the  name  of  Wabash,  St. 
liOUis  &  Pacific  Railway  Company.  The  fran- 
diise  right  to  do  intrastate  business  passed 
to  tills  consolidated  company,  both  by  virtue 
of  our  laws  and  our  Constitution.  By  fore- 
closure sales  these  rights  passed  from  the 
Wabash,  St.  Louis  &  Pacific  Railway  Com- 
pany to  the  "Wabash  Railroad  Company," 
where  they  remained  until  in  1915,  when,  by 
virtue  of  a  mortgage  foreclosure  sale,  they 
passed  to  the  relator  herein. 

That  the  franchise  rights  of  the  old  Nwth 
Missouri  Railroad  Company  passed  through 
Jessup  to  the  St  Louis,  Kansas  City  &  North- 
em  Railway  Company  has  been  twUx  held  in 
this  state.  Daniels  v.  St  Joseph,  Kansas 
aty  &  NorthQpi,  BaUway  Co.,  62.  Ma  43: 


State  ex  reL  y.  St  Louis,  Kansas  City  & 
Northern  Railway  Co.,  3  Mo.  App.  \oc.  cit 
193.  It  should  be  noted  that  tliis  was  a  sale 
under  a  mortgage  at  which  Jessup  acquired 
the  rights  which  he  afterward  conveyed. 
Biesides  these  express  authorities  in  tills 
state,  it  seems  to  be  the  general  rule  that  at 
a  foredoaure  sale,  where  the  franchise  rights 
have  been  conveyed  by  the  mortgage,  all  such 
franchise  rights  will  pass  to  the  purdiaser, 
save  and  except  the  mere  right  to  be  a  corpo- 
ration. Daniels  v.  Railway  Go..  62  Ma  43; 
State  ex.  rel.  ▼.  Railway  Co.,  8  Mo.  App. 
loc.  dt.  193.  New  Orleans,  etc^  R.  Ca  v. 
Deiamore,  114  U.  S.  loc.  dt  610,  5  Sup.  Ct 
1009,  29  L.  Ed.  244;  Julian  v.  Central  Trust 
Co.,  193  U.  S.  loa  dt  106,  24  Sup.  Ct  399, 
48  U  Ed.  629. 

On  December  26,  1906,  the  Waliash  Rail- 
road Company,  then  being  possessed  of  the 
right,  privileges,  and  franchise  to  do  an  in- 
trastate railroad  business  In  the  state  of 
Missouri,  mortgaged  sudi  rights,  prlvU^es, 
and  franchises,  and  these  passed  by  the  sale 
in  1916  to  the  relator.  In  other  words,  since 
the  building  of  the  North  Missouri  Railroad 
under  the  act  of  1861,  tiiere  has  t>een  a  state 
grant  to  a  right  to  do  intrastate  iMisinesd 
over  that  particular  railroad,  and  its  after- 
acquired  and  constructed  portions.  This  was 
a  substantial  property  right  and  has  iwssed 
successively  to  the  divers  successors  of  the 
old  railroad  company,  and  Is  now  vested  in 
the  present  relator.  Every  step  taken,  by 
which  the  right  of  franchise  has  passed  from 
one  to  the  other  corporation,  has  been  taken 
by  statutory  authority.  The  corporatloaa 
were  all  along  authorized  to  mortgage  their 
roadbeds  and  other  property  ri^ts,  includ- 
ing franchise  rights.  The  Missouri  corpon- 
tlon  had  both  constitutional  and  statutory 
authority  for  consolidation.  So  that  If  the 
right  to  do  an  intrastate  business  Is  one 
not  violative  of  the  police  power  of  the  state, 
the  relator  here  acquired  a  valuable  exist- 
ing and  vested  right  But  more  of  this  in 
another  connection. 

[3]  IL  Whatever  else  may  be  said  of  the 
legislative  grant  of  rights  to  the  predecessor 
in  title  to  the  relator  here,  it  Is  dear  that 
by  these  acts  the  state  granted  the  original 
corporation  the  right  to  do  an  Intrastate 
business  upon  the  railroad  it  was  given  an- 
tJiority  to  build  and  construct  Not  tmly  so^ 
but  the  origiual  act  (Acts  of  1860-61,  p.  4!s^ 
further  contemplated  that  the  road  to  he 
built  by  the  corporation  then,  diartered  by 
the  Legislature  would  also  do  an  interstate 
business,  because  in  section  7  of  the  act  after 
providing  for  the  construction  of  the  road 
from  St  Charles,  Ma,  to  the  northern  tMund- 
ary  line  of  the  state.  It  is  added: 

"With  a  view  that  the  same  may  be  hereafter 
eonstructed  northwardly  into  tlie  state  of  Ion. 
in  the  directitm  of  Ft  Des  Moines,  in  thai 
state." 

[4,  S]  This  T&luaUe  right  of  dofng  an  hi- 
trastate  railroad  busineaa  was  a  gxaut  wliicii 
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lie  state  could  make.  In  other  words.  It 
i&a  a  proper  subject-matter  of  a  contract  be- 
ween  the  state  and  the  corporation.  The 
harter  of  a  corporation  Is  Its  contract  with 
he  statfe  Oantt,  J.,  In  &Iathews  t.  Railway 
y>.,  121  Ma  loc.  clt  310,  24  S.  "W.  601,  26 
'j.  R.  A.  161,  said: 

"It  ig  wholly  uimecessarr  to  review  the  ded- 
;oDs  which  sustain  the  view  adopted  in  the 
)artmouth  College  Case,  that  defpndant',B  char- 
er  is  a  contract  between  it  and  the  state.  It 
las  been  miiformly  followed  by  this  court." 

(I]  As  to  grants  made  prior  to  1875,  the 
:;onstltutlon  of  that  year  expressly  recog- 
ilzed  the  validity  thereof.  Section  1  of  arti- 
:Ie  12  readsr 

"All  existing  charters,  or  grants  of  special  or 
xclusive  priWleges,  under  which  a  bona  fide 
rganization  sbiUl  not  have  taken  place,  and 
usineas  been  commenced  in  good  faith,  at  the 
'loption  of  this  Constltotion,  shall  thereafter 
ave  no  validity." 

The  converse  woold  be  the  case  where  the 
orporatlon  was  organized  and  the  contem- 
plated charter  powers  exercised. 

[7]  It  must,  of  course,  be  conceded  that  the 
tate  cannot  by  grant  disrobe  itself  of  its 
(Ollce  powers,  but  the  grant  of  a  right  to 
onstmct  and  bnlld  a  railroad  within  her 
lorders,  and  the  further  grant  of  the  right 

0  use  such  railroad  in  the  transportation 
if  passengers  and  freight,  for  hire,  between 
loints  and  places  within  this  state.  Is  not 
he  exercise  of  the  police  power  of  the  state. 
t  has  been  said  that  such  a  power  Is  an  In- 
iescribable  «ie,  but  we  find  no  case  where 
he  grant  to  construct  and  use  (within  this 
tate)  a  railroad  has  ever  been  held  to  be 
n  exercise  of  the  police  power  of  the  state, 
f  the  state  by  such  grant,  and  In  addition 
hereto,  undertook  to  divest  Itself  of  the 
'ower  to  regulate  such  corporation  In  the 
ise  of  the  railroad,  to  the  detriment  of  the 
lealth,  safety,  and  general  welfare  of  the 
ublic,  then  such  attempted  release  of  the 
lower  might  be  Invalid;  for  our  Oonstitu- 
lon  (article  12,  S  5)  says: 

"The  exerdae  of  the  p(^ce  power  of  the  state 
hall  never  be  abridgea,  or  so  construed  as  to 
ermit   corporations  to  conduct  their  business 

1  snch  manner  as  to  Infringa  tlie  e<iual  rights 
t  individuals,  or  the  generiQ  well-bemg  of  the 
tate." 

But  .this  la  not  the  case  here.  A  grant  of 
he  right  to  do- an  intrastate  railroad  busi- 
less  does  not  of  itself  contravene  this  sec- 
Ion  of  the  Constitution.  Sloan  v.  Railroad 
)o.,  61  Ho.  24,  21  Am.  Rep.  397;  State  ex 
el.  Haeussler  v.  Oreer,  78  Mo.  188-105; 
Icotland  CJounty  v.  Railroad  (3o.,  68  Mo.  123 ; 
Itate  ex  reL  v.  Laclede  Gaslight  Co.,  102  Mo. 
oc.  cit.  486,  14  S.  W.  074,  15  S.  W.  383,  22 
on.  SL  Rep.  780. 

The  control  of  common  carriers  nnder  and 
y  virtue  of  the  police  power  is  a  totally 
lifferent  qnestlon.  The  general  terms  of  the 
nle  pertaining  to  control  under  the  police 
lower  if  well  expressed  in  8  Cya  p.  874,  thus: 

"Comiaon  earriers  have  from  the  earliest  time 
een  controlled  by  poUce  power;  accordingly, 
Bilroad  oompanles  being  allowed  to  charge  only 


reasonable  rates,  the  Legislature  may  make  a 
valid  enactment  that  certain  maximum  rates 
shall  not  be  exceeded;  likewise  railroad  compa- 
nies may_  be  compelled  to  make  connections  with 
other  railroads  suitable  to  the  convenience  and 
safety  of  the  pubUc,  and  to  obey  many  other  kin- 
dred regulations." 

[I]  But  these  matters  of  regulation  under 
a  proper  exercise  of  the  police  power  do  not 
cover  the  right  of  the  state  to  grant  the 
privileges  to  ccmstruct  and  c%)erate  a  rail- 
road in  this  state  and  to  do  intrastate  bu^- 
ness.  This  act  of  1913  (Laws  of  1913,  p. 
179)  should  be  given  a  construction  which 
would,  if  possible,  save  it  from  constitutional 
darts.  In  other  words,  it  should  be  given  a 
prospective  rather  than  a  retroactive  con- 
struction. It  should  be  construed  and  read 
as  to  railroads  thereafter  built,  rather  than 
as  alTectlng  railroads  already  operating  in 
the  state.  It  should  not  be  so  construed  as 
to  make  it  contravene  existing  rights.  We 
have  adopted  this  method  of  construction 
even  as  to  constitutional  provisions.  State 
ex  rel.  Haeussler  v.  Greer,  78  Mo.  188,  supra. 
We  have  no  doubt  that  if  a  foreign  corpora- 
tion, without  a  railroad  in  this  state,  and 
without  any  previous  grant  of  rights,  by  this 
state,  should  apply  for  admission  to  do  busi- 
ness in  this  state,  and  ask  to  construct  and 
operate  a  railroad  In  this  state,  that  under 
this  law  it  might  be  kept  out  of  the  state. 
But  that  is  not  this  case. 

[9]  In  the  Greer  Case,  snpra,  Haeussler, 
the  relator  therein,  was  a  stockholder  In  the 
German-  Savings  Institution,  and  he  and 
some  other  friendly  stockholders  tendered 
their  votes  for  Haeussler  as  director  of  snch 
corporation  under  the  cumulative  plan  of 
voting  provided  for  by  section  6  of  artlele 
12  of  the  Constitution.  The  corporation  was 
one  created  by  legislative  diarter  prior  to 
the  (Constitution  of  1876.  Under  this  legis- 
lative charter,  the  other  system  of  voting 
was  provided  for,  and  the  respondent  Greer 
was  elected  over  Haeussler.  The  action  was 
by  quo  warranto  to  test  Greer's  right  to  hold 
the  offlce.  This  court,  through  Henry,  J^ 
said  that,  whilst  the  language  of  the  C<hi- 
stitution  was  broad  enough  to  apply  to  all 
corporations,  yet  it  should  not  be  so  con- 
strued as  to  give  It  retroactive  action,  when 
such  would  strike  down  existing  contract  or 
charter  rights.  So  in  the  case  at  b«r.  This 
law  should  not  be  glv^i  an  application  or  a 
construction  which  would  strike  down  con- 
tract or  diarter  rights.  The  relator  In  this 
case  is  the  legal  owner  of  certain  charts 
rights  granted  by  the  state,  1.  e.,  the  rights  to 
own  and  operate  a  railroad  in  Missouri,  and 
to  do  an  intrastate  business  thereon.  These 
rights  are  such  as  could  be  properly  granted 
by  the  State,  and  do  not  pertain  to  the  police 
powers  of  the  State.  State  ex  rel.  Laclede 
Gas  Co.,  supra,  and  other  cases  cited.  Tt» 
state  cannot  in  the  exercise  of  mere  assumed 
police  powers  pass  a  law  violative  of  charter 
rights.    In  the  Laclede  Gas  Co.  Oase  (102 
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Uo.  loc  dt  486,  14  S.  W.  974,  15  S.  W.  383, 
22  Am.  St  Rep.  789)  Sberwood,  J.,  said: 

"It  is  not  to  be  doubted  that  there  is  a  limit 
to  the  i>ower  of  the  Legislature  to  tie  the  hands 
of  subsequent  Legislatures  in  respect  to  the  ex- 
ercise of  what  is  termed  the  'police  power.' 
thus  it  is  said:  "No  Legislature  can  bargain 
away  the  public  health  or  the  public  morals.' 
Stone  T.  Mississippi,  101  U.  S.  814,  25  I.il  Ed. 
1079.  But  certainly  there  is  a  limit  in  this  re- 
gard over  which  Legislatures  and  munidpalities 
cannot  pass;  they  cannot,  in  the  exercise  of 
assumed  police  powers,  violate  charter  contracts 
and  overthrow  vested  rights.  On  this  subject. 
Judge  Cooley  aptly  says :  The  limit  to  the  ex- 
ercise of  the  police  power  in  these  cases  must 
b«  this:  The  regulations  must  have  reference 
to  the  comfort,  safety,  or  welfare  of  society; 
they  must  not  be  in  conflict  with  any  of  the 
provisions  of  the  charter;  and  they  must  not, 
under  pretense  of  regulation,  take  from  the 
corporation  any  of  the  essential  rights  and  priv- 
ileges which  the  charter  confers.  In  short,  they 
must  be  police  regulations  in  fact,  and  not 
amendments  of  the  charter  in  curtailment  of  the 
corporate  franchise.'  Gooley,  Oonst  Lim.  (5th 
Ed.)  712." 

TUs  and  the  other  cases  dted  annonnce 
the  proper  general  rales,  bat  they  may  not 
accord  fully  with  the  present  line  of  demar^ 
cation,  between  the  police  and  other  powers 
of  the  state.  Some  of  these  cases  discuss 
rates  allowed  by  state  grant.  The  modem 
rule  as  to  grants  of  this  character  is  that 
they  fall  within  the  category  of  regulatory 
measures  in  the  interest  of  the  general  pub- 
lic welfare,  and  therefore  are  within  the 
police  power  of  the  state.  But  we  repeat, 
the  grant  of  the  right  to  construct  and  own 
a  railroad  in  Missouri  and  do  an  intrastate 
business  thereon  is  not  such  a  right  as  tells 
within  the  police  power  of  the  state. 

[10]  We  hold  therefore  that  the  act  of 
1913  should  not  be  given  a  construction 
which  would  make  it  strike  down  the  vested 
Tights  of  relator  or  other  corporations  sim- 
ilarly situated.  We  hold  that  it  has  no  ap- 
plication to  a  corporation  wiilch  in  due 
course  has  acquired  the  right  to  own  and 
openrte  a  railroad  in  this  state  for  the  doing 
of  Intrastate  business,  wliich  right  to  bo  own 
«nd  (iterate  su<^  road  has  been  preriousty 
granted  by  this  state; 

III.  If  this  act  of  1918  is  to  be  construed 
as  contended  for  by  the  state  officials,  It 
would  be  violative  of  several  constitutional 
provisions.  It  would  be  the  taking  of  val- 
uable property  rights  without  due  process 
of  law.  It  would  be  the  striking  down  of 
contract  rights  in  violation  of  both  the  state 
and  federal  Constitutions.  This  relator,  as  to 
these  contract  rl^ts,  stands  in  no  different 
'Situation  than  do  the  other  foreign  corpora- 
tions now  owning  and  operating  railroads  in 
this  state.  The  other  foreign  corporations 
now  operating  railroads  in  this  state  in  in- 
trastate business  are  doing  so  by  virtue  of 
giants  heretofore  made.  The  only  difference 
tm  (and  In  law  that  is  no  difference)  the  re- 
la^r  has  but  recently  acquired  these  rights, 
wlbli^t,  the  others  have  possessed  them  for 
some  years. 

[11,12]  It  is  a  tundamental  rule  that  a 


'statute  should  be  so  construed,  If  possible,  as 
to  make  it  valid  under  all  constitutional  pro- 
visions. As  previously  said,  if  a  foreign  cor- 
poration, possessed  of  no  contract  or  diarter 
rights  from  this  state,  should  apply  for  li- 
cense to  do  business  in  tills  state,  and  to 
construct  and  operate  a  railroad  therein,  the 
act  of  1913  would  apply  and  prevent  such  a 
corporation  from  coming  into  the  state.  The 
state,  save  where  It  has  previously  granted 
the  right,  can  stop  any  foreign  corporation  at 
the  state  line.  The  law,  whether  wise  or  oth- 
erwise, seems  to  have  tliat  efCect;  but  it 
should  not  l>e  construed  to  apply  to  corpora- 
tions owning  or  legally  acquiring  railroads 
already  in  the  state,  where,  in  the  acquisition 
of  them,  they  also  acquire  the  franchise  right 
to  do  an  intrastate  as  well  as  other  business 
in  the  state.  We  so  construe  this  act  To 
otherwise  construe  it  would  make  it  violative 
of  more  than  one  constitutional  prorlslon, 
both  of  state  and  federal  Constitutions. 

It  follows  that  the  alternative  writ  of 
mandamus  should  be  made  peremptory,  and 
the  respondent  herein  required  to  accept  and 
receive  the  license  fees  tendered  and  Issue 
to  relator  a  license  to  continue  the  business 
of  its  railroad  in  this  state.    It  is  so  ordered. 

All  concur,  except  WALKER,  J.,  al>8ent 
and  WOODSON,  C.  X,  who  dissents  In  opin- 
ion filed. 

WOODSON,  C  3.  (dissenting.  That  por- 
tion of  the  plaintiff's  railway  lying  in  this 
state  was  constructed  and  owned  by  a  Mis- 
souri corporation,  and  .was  so  owned  at  the 
date  of  the  adoption  of  the  Constitution  of 
this  state  in  1875;  and,  that  being  so,  the 
plaintiff  and  those  through  whom  it  lAalms 
took  that  part  of  the  road  located  in  this 
state  with  all  the  rights,  powers,  duties,  bur- 
dens, and  limitations  granted  and  Imposed 
upon  It  by  the  Constitution  and  laws  of  this 
state. 

At  the  date  of  the  consolidation  of  the 
roads  mentioned  in  the  majority  opinion,  un- 
der the  name  of  the  Wabash  RaUway  Com- 
pany, section  18  of  article  12  of  the  Consti- 
tution of  1875  was  in  full  force  and  effect 
It  reads  as  follows : 

"Sec.  18.  ContoUiation  iot(A  Foreign  Compa- 
niei. — If  any  railroad  company  organised  under 
the  laws  of  this  State  sliall  consoUdate,  by  sale 
or  otherwise,  with  any  railroad  company  or- 
ganized under  the  laws  of  any  other  state,  or  of 
the  United  States,  the  same  shall  not  therettr 
become  a  foreign  corporation:  but  the  courts  <^ 
this  state  shall  retain  jurisdiction  in  all  mat- 
ters which  may  arise,  as  if  said  consolidatioD 
had  not  taken  place.  In  no  case  shall  anj 
consolidation  take  place,  except  upon  pul>tic  no- 
tice of  at  least  sixty  days  to  oil  stockholders, 
in  such  manner  as  may  be  provided  by  law." 

According  to  the  plain  letter  and  spirit  of 
this  constitutional  provision,  the  company 
which  owned  tliat  part  of  the  road  lyine 
within  this  state  at  the  date  of  said  consoli- 
dation ramained  and  bUU  remains  a  domestio 
corpora tlMi,  and  its  property,  rights,  and  du- 
ties, in  so  far  as  Intrastate  transportation  i$ 
coilceiiied;  lemaln  subject  to  and  are  govera- 
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ed  by  the  laws  ot  tbis  state  to  the  same  ex- 
tent as  if  the  consolidation  bad  never  taken 
place. 

The  consoUdationB  menttoned  become  new 
oompanies,  so  is  this  reorganized  company. 
SUte  ex  rel.  v.  Keokuk  &  W.  Ry.  Co.,  99  Mo. 
30,  12  S.  W.  290,  6  L.  R.  A.  222 :  State  ex 
reL  ▼.  Chicago,  Burlington  &  K.  a  By.  Co.,  89 
Mo.  523, 14  S.  W.  622.  But  that  is  not  true  re- 
garding interstate  commerce,  for  under  both 
the  state  and  federal  Constitutions,  as  well 
as  under  the  statutes  of  this  state  authoriz- 
ing the  consolidation  of  the  railroads  of  this 
state  with  those  of  other  states,  those  parts 
<tf  the  consolidated  road  situate  in  Missouri 
are  authorized  and  required  to  carry  inter- 
state commerce;  and  consequently  the  act 
of  1913  (Laws  of  1913,  p.  179)  does  not  and 
oonld  not  apply  to  that  character  of  com- 
merce. State  ex  Inf.  y.  Standard  Oil  Co..  218 
Mo.  1,  loc  at  376,  116  8.  "W.  902.  In  other 
words,  In  my  opinion,  In  construing  said  act 
of  1913,  we  must  view  that  part  of  plalntUTs 
road  located  in  this  state  from  two  aspects, 
riz. :  First,  that  as  a  matter  of  law  the  Mis- 
souri company  still  owns  the  physical  prop- 
erty and  jpossesses  all  the  rights,  powers,  and 
priTileges  it  possessed,  and  owes  all  the  du- 
ties to  the  public  Imposed  upon  It  prior  to 
the  date  of  Its  consolidation  with  the  plain- 
tiff, in  so  far  as  intrastate  shipments  are 
concerned;  and,  second,  that  said  company, 
property,  rights,  powers,  and  privileges  are 
subjected  by  said  statutes  and  constitutional 
provisions  to  the  jparamount  duty  of  carry- 
ing interstate  commerce  but  not  totally  de- 
stroyed, as  I  understand  the  majority  <vin- 
ion  in  effect  holds. 

If  I  am  correct  In  the  foregoing  obeerva- 
tiona,  then  the  act  of  1913  la  only  applicable 
to  intrastate  commerce  and  is  valid  in  that 
regard. 

I  am  therefore  of  the  opinion  that  the  al- 
ternative writ  of  mandamus  should  be 
quashed. 


BOAED  OF  EDUCATION  OF  CITT  OF  ST. 

liOUIS  V.  CITT  OF  ST.  LOUIS  et  al. 

(No.  17596.) 

(Supreme  Court  of  Missouri,   Diviaiou  No.  1. 
March  30,  1916.) 

MTTHICrPAI.  COBFOBATIOIfB  «S»001  —  POUOB 
PCWZB  —  BUILDIHO  BEaT;l.ATIOKB  —  iNDX- 
PBNDKNT   BOASDS    or    EDUCATION. 

Under  Const,  art.  11,  |  1,  for  establishing 
a  pablic  school  system  by  the  General  Assembly, 
and  the  act  of  1897  (Laws  1887,  p.  220),  amend- 
ed by  act  of  May  28,  1909  (Laws  1009,  p.  846), 
providing  that  cities  of  500,000  inhabitants  shall 
constitute  a  school  district  and  have  certain  cor- 
porate powers,  including  the  care  of  school  baiid- 
mgo.  their  ventUatioB,  etc.,  a  regulation  of  the 
St.  Louia  board  of  public  improvements  as  to 
building  ventilation  does  not  apply  to  the  con- 
atraction  <^  school  buildings,  notwithstanding 
the  city  charter.    . 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1333 ;  Dec.  Dig.  iS=> 
601.J 


Appeal  from  St.  Louis  CJlicolt  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  the  Board  of  Bducation  of  the 
City  of  St  Louis  against  the  City  of  St  Lou- 
is and  another.  From  a  Judgment  for  the 
plaintiff,  defendants  appeal.    Affirmed. 

William  E.  Balid,  of  St  Louis,  for  appel- 
lioits.  Robert  Bnrkham,  of  St  Louis,  for  re- 
spondent 

BROWN,  O.  This  suit  was  Institnted 
April  11, 1912,  against  the  defendant  dty  and 
Stephen  H.  Gilmore,  Its  supervisor  of  plumb- 
ing, to  obtain  an  injunction  restraining  them 
from  interfering  with  wort  in  course  of  con- 
struction under  contract  for  a  new  school 
building  in  said  city  to  be  known  as  the  Hor- 
ace Mann  SchooL  The  contract  provided  for 
a  system  of  vents  frcmi  the  water-closets 
known  as  "a  conOnuons  venting  system,  do- 
ing away  with  all  local  vents  to  the  fixtures" ; 
while  a  regulation  of  the  board  of  public  Im- 
provements of  the  city  of  St  Louis  provided 
for  a  different  system,  requiring  "sewer,  soil, 
waste,  and  ventilation  pipes  to  be  arranged 
and  constructed  to  admit  of  a  free  circula- 
tion of  air  from  the  fresh  air  inlet  to  each 
fixture  trap  and  through'  the  roof."  It  charg- 
ed that  the  defendants  threatened  to  apply 
the  ordinances  and  rules  of  the  dty,  which 
are  fully  set  out  to  this  woiic,  and  cause  the 
arrest  of  any  and  all  of  plalntiEC's  agents, 
servants,  or  employes  who  may  go  upon  the 
premises  under  plaintiff's  direction  to  prose- 
cute said  plumbing  work,  on  the  charge  of 
violating  said  ordinances,  rules,  and  regula- 
tions. There  is  no  question  raised  a»  to  rea- 
sonableness of  the  ojrdinances  of  the  dty  or 
regulations  of  its  board  of  public  improve- 
ments, nor  as  to  whether  dttier  system  of 
venting  Is  superior  to  the  other,  but  the  case 
Is  presented  and  discussed  upon  the  broad 
proposition  as  to  whether  or  not  the  board  of 
education,  in  this  particular,  is  subject  to  the 
ordinances  and  regulations  of  the  dty  In  this 
respect  A  generiU  demurrer  to  the  petition 
was  sustained,  and,  defendants  declining  to 
further  plead,  final  Judgment  was  roidered 
granting  the  Injnndrlon,  and  the  case  Is  here 
upon  the  defendants'  appeal. 

Section  26  of  artlde  3  of  the  charter  then 
In  force  provided,  among  other  things,  that 
the  mayor  and  assembly  shall  have  power, 
within  the  dty,  by  ordinance  not  Inconsistent 
with  the  Constitution  or  any  law  of  this 
state  or  of  this  charter,  to  do  the  following 
things :  In  danse  2,  to  construct  and  keep  In 
repair  all  bridges,  streets,  sewers,  and  drains, 
and  to  regulate  the  use  thereof ;  In  clause  12, 
to  provide  for  the  safe  construction.  Inspec- 
tion, and  repairs  of  all  private  and  public 
buildings  within  the  dty;  and  In  clause  14, 
to  pass  all  ordinances  not  Inconsistent  with 
the  provisions  of  the  charter  or  the  laws  of 
the  state  as  may  be  expedient  In  regard  to 
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One  peace,  good  goyermnent,  health,  and  wel- 
tare  ol  the  dty. 

It  also  provides  (section  3,  art  4)  for  a 
board  of  public  Improvements  to  consist  of 
an  elective  president  and  five  commissioners 
with  certain  prescribed  powers,  and  adds  the 
following  provision  (section  42): 

"The  municipal  agsemhhr  shall  provide  by  or- 
dinance such  additional  duties  of  and  require- 
ments from  the  board  of  public  improvements 
and  its  several  members  as  it  may  deem  neces- 
sary, aod  for  the  appointment  by  them  of  such 
assistants  and  employes  as  the  demands  of  the 
several  departments  may  require." 

It  was  under  these  powers  and  ordinances 
passed  in  pursuance  of  them  that  the  defend- 
ant superintendent  of  plumbing  was  appoint- 
ed, and  the  rule  related  to  the  ventilation  of 
water-closets  which  the  city  is  now  attempt- 
ing to  apply  to  the  Horace  Mann  School  was 
made. 

When  the  framers  of  the  present  Constitu- 
tion conferred  upon  the  freeholders  of  the 
city  the  power  to  make  their  present  char- 
ter, they  provided  with  the  most  careful  fore- 
sight (section  23,  art.  9)  that: 

"Such  charter  and  amendments  shall  alwasrs 
be  in  harmony  with  and  subject  to  the  Consti- 
tntion  and  laws  of  Missouri,  except  only  that 
provision  may  be  made  for  the  graduation  of  the 
rate  of  taxation  for  city  purposes  in  the  por- 
tions of  the  city  which  are  added  thereto  by  the 
proposed  enlargement  of  its  boundaries." 

In  the  same  Constitution,  and  in  pursuance 
of  the  uniform  policy  of  the  state  from  the 
beginning,  it  was  provided  (section  1,  art  11) 
that: 

"A  general  diffusion  of  knowledge  and  intelli- 
gence l>eing  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  people,  the  General 
A^embly  [not  the  freeholders  of  the  city  of  St 
Louis]  shall  establish  and  maintain  free  public 
sclioola  for  the  gratuitous  instruction  of  all  per- 
wDS'in'  this  state  between  the  aces  of  six  and 
tjffcmty  year^t" 

.  It  was  in  obedience  to  this  constitutional 
mandate  that  the  act  of  1897  (Laws  1897,  p. 
220),  as  amended  by  the  act  of  May  28,  1909 
(Laws  1009,  p.  846),  under  which  the  public 
schools  of  the  city  of  St.  Louis  hare  ever 
since  been  operated,  was  enacted.  It  pro- 
vided that: 

"Bvery  city  in ;  this  state  now  having  or  which 
majr  hereafter  have  five  hundred  thousand  in- 
habitants or  over,  together  with  the  territory 
now  within  its  limits,  or  Which  may  in  the  fu- 
ture be  included  by  any  change  thereof,  shall 
be  and  constitute  a  single  school  district,  shall 
be  a  body  corporate,  and  the  supervision  and 
government  of  public  schools  and  public  school 
property  therein  shall  be  vested  in  a  board  of 
twelve  members,  to  be  called  and  known  as  the 
Board  of  Education  of.    *    *    * " 

The  powers  and  duties  of  this  board  were 
highly  specialized  in  the  act,  and  included 
the  "general  and  supervising  control,  govern- 
ing, and  management  of  the  public  schools, 
and  public  school  property  in  such  city,"  the 
power  to  appoint  such  officers,  agents  and 
employes  as  It  may  deem  necessary  and 
proper,  to  make,  amend,  and  repeal  rules 
and  by-laws  for  the  government,  regulation, 
and  management  of  the  public  schools  and 


school  property  In  such  city,  anA  exercise 
generally  all  powers  In  the  administration  oi 
the  public  school  system  therein,  and  have 
all  the  powers  of  other  school  districts  under 
the  laws  of  the  state  except  as  herein  pro- 
vided. Particularizing  further,  it  provides 
for  the  appointment  by  the  board  of  educa- 
tion of  a  commissioner  of  8<Aool  buildings 
who  "shall  be  charged  with  the  care  of  the 
public  school  buUdlngs  of  such  dty,  and  with 
the  respooaiblUty  for  the  ventilation,  warm- 
ing, sanitary  condition  and  proper  repair 
thereof,  and  shall  prepare,  or  cause  to  be  pre- 
pared, all  specifications  and  drawings  requir- 
ed, and  shall  superintend  all  the  constmction 
and  repair  of  all  such  buildings."  In  the 
performance  of  these  duties  he  was  requir- 
ed to  appoint  such  assistants  as  should  be 
authorized  by  the  board  of  education,  one  of 
whom  "shall  be  a  trained  and  educated  en- 
gineer, qualified  to  design  and  construct  the 
heating,  lighting,  ventilating,  and  sanitary 
machinery  and  apparatus  connected  with 
the  public  school  buildings. 

It  will  be  noted  that  this  act  not  only 
gives  the  board  of  education  plenary  power 
with  reference  to  the  construction,  mainte- 
nance, and  care  of  the  public  school  buildings 
of  the  dty,  but  descends  into  matters  con- 
nected with  the  health  and  comfort  of  the 
pupils,  Including  the  designing  as  well  as  the 
construction  and  maintenance  of  the  very 
appliance  which  are  the  subject  of  this 
litigation,  ventilating  and  sanitary  machinery 
and  apparatus  to  be  Installed  and  maintained 
for  the  removal  from  the  building  of  foul 
and  noxious  air  necessarily  generated  In 
the  use  of  the  water-closets. 

We  have  been  favored  by  counsel  on  both 
sides  with  exhaustive  and  highly  Interesting 
briefs  and  arguments  relating  to  the  pre- 
sumptions which  should  prevail  In  determin- 
ing whether  laws  of  the  character  of  the 
charter  of  St  Louis  and  ordinances  passed  in 
pursuance  of  its  terms  are  applicable  to  the 
sovereign,  and  whether  they  are  repealed  by 
general  laws  which  do  not  In  terms  mention 
them.  We  cannot  ai^reclate  the  application 
of  either  of  these  questions  to  this  case.  The 
first  does  not  rest  upcm  presumption,  for  the 
sovereignty  Itself  has  dealt  with  the  sabject 
of  the  construction  and  management  of  the 
property  which  is  held  and  used  by  its  agents 
for  the  highest  governmental  purposes,  and 
we  have  to  look  no  further  than  Its  legis- 
lative declarations  to  determine  In  whom 
the  authority  claimed  by  each  of  the  iiarties 
to  this  proceeding  Is  vested;  and  as  to  the 
second  question  so  ably  argued  we  have  only 
to  look  to  the  converse  oC  the  proposition 
stated  by  counsel  for  appellant.  The  qnes- 
tlon  is  not  whether  a  law  of  general  applica- 
tion in  the  dty  of  St.  Louis  impliedly  repeals 
any  of  the  provisions  of  a  special  act  or 
charter  for  the  government  of  that  com- 
munity, but  It  Is  whether  the  general  ctiartcr 
yields  to  the  provisions  of  a  law  bavlng 
special  application  to  particular  matters  and 
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tblngs  wltbin  ttie  field  of  Its  operation.  Hie 
statement  of  this  question  indudes  its  an- 
swer. 

It  cannot  even  be  claimed  that  there  is  a 
question  in  this  case  relating  to  the  Inten- 
tion of  the  Legislature  to  apply  the  act  of 
1897  from  which  we  have  quoted  to  the 
schools  of  the  city  of  St.  Lonis.  By  its  terms 
it  describes  the  city  of  St.  Louis  as  the  only 
community  in  the  state  in  which  it  can  apply. 
That  it  gives  to  the  board  of  education 
through  Its  lawfully  constituted  officers  the 
power  to  design,  construct,  and  maintain  the 
very  apparatus  now  in  question  is  not  and 
cannot  be  denied  by  any  Engllsh-speaklngr 
person,  and  the  constitutional  power  of  the 
Legislature  to  enact  it  is  unquestioned  and 
unquestionable.  We  have  carefully  examined 
the  authorities  cited  by  the  appellant,  and 
find  but  one,  Pasadena  School  District  t. 
Pasadena,  166  CRl.  7,  184  Pac.  085,  47  U  R. 
A.  (N.  8.)  892.  Ann.  Cas.  IftlSB,  103»,  which 
seems  to  question  the  view  we  have  taken  with 
reference  to  the  effect  we  give  to  the  statnte 
giving  authority  to  the  board  of  education  to 
supervise  and  govern  public  school  property 
within  the  city  and  charging  it  throngh  its 
officers  possessing  special  qualifications  for 
that  purpose  with  the  responsibility  for  the 
ventilating,  warming,  and  sanitary  condition 
of  such  building  and  the  designing  as  well  as 
the  construction  of  the  machinery  and  ap- 
pliances for  that  purpose.  In  the  Cali- 
fornia case  the  city  by  ordinances  es- 
tablished an  elaborate  building  code  provid- 
ing that  only  certain  classes  of  buildings 
should  be  erected  in  certain  fire  districts  and 
the  inspection  of  plumbing  construction  and 
electrical  wiring  and  equipment  of  buildings, 
the  use  of  permits,  and  the  collection  of  fees 
therefor,  and  making  It  unlawful  to  com- 
mence the  ejection  of  any  building  within  the 
city  other  than  those  erected  by  the  United 
States,  unless  plans  and  BpeciflcBtions  are 
submitted  to  the  building  Inspector  and  a  per- 
mit for  the  erection  thereof  first  obtained 
and  the  fee  paid.  The  school  district  denied 
that  it  was  subject  to  these  regulations  and 
an  agreed  case  was  submitted  to  the  court  to 
determine  it.  The  court  stated,  In  substance, 
that  the  Constitution  of  the  state  had  in- 
vested the  city  with  the  powers  to  make  these 
regulations,  and  that  the  sole  contention  of 
the  school  district  was  that  it  was  an  in- 
dependent governmental  agency  of  the  state 
created  under  a  general  law  which  invested 
its  trustees  with  the  control  and  management 
of  all  school  property  witliin  its  limits,  and 
hence  insisted  that  its  authority  in  that  re- 
spect was  not  subject  to  be  controlled  by  the 
police  regulations  of  a  municipality  In  which 
a  part  of  the  territory  of  the  school  district 
was  embraced. 

The  trustees  of  the  school  districts  were  re- 
quired by  statute  t>efore  building  school- 
houses  to  submit  the  plans  to  the  superin- 


tendent of  schoolB.  The  court  stated  that  It 
was  not  claimed  that  these  Code  provisions 
expressly  gave  any  power  to  the  trustees  or 
enjoined  upon  them  the  duty  of  adopting 
sanitary  building  regulations,  or  regulations 
in  the  nature  of  provisions  for  the  public 
health  and  comfort  and  safety  in  the  con- 
struction of  such'  buildings,  and  held  that  in 
the  general  powers  mentioned  no  such  power 
was  conferred,  and  that  their  power  was 
not  different  from  that  possessed  by  private 
corporations  and  other  owners  of  land  to 
control  It  and  plan  and  erect  buildings  there- 
on, and  sustained  the  city  in  its  contention 
that  a  permit  was  required. 

It  will  be  seen  that  the  issue  in  that  case 
was  entirely  different  from  the  issue  in 
this.  Here  the  right  to  erect  a  building 
within  the  limits  of  the  city  is  not  involved, 
but  only  the  question  as  to  which  of  those 
two  contending  municipalities  is  clothed  by 
statute  with  the  right  to  determine  interior 
sanitary  arrangements  for  the  ventilation  of 
its  water-closets,  so  as  to  promote  the  health 
and  comfort  of  the  pupils  and  teachers  who 
should  be  its  inmates.  We  think  it  is  pecul- 
iarly appropriate  that  those  charged  with  the 
custody  and  control  of  the  pupils  while  in 
the  building  should  also  be  charged  with  the 
protection  of  their  health  whUe  engaged  in 
their  studies.  The  Legislature  seems  to  have 
taken  thla  view  of  the  matter,  and  has,  in  our 
opinion,  in  unmistakable  terms  placed  that 
responsibility  upon  the  board.  We  therefore 
affirm  the  Judgment  of  the  circuit  court 

RAILBT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.    AH  concur. 


BUCK  V.  METER  et  aL    (No.  17900.) 

(Supreme  C!ourt  of  Missouri,  Division  No.  i. 
March  30,  1916.) 

CoUBTB  €=>23i(2)  —  JuKiSDiCTioN  —  Missoub; 

Court  of  Appeals. 

A  petition  presenting  two  aspects;  one  for 
the  recovery  of  $5,000  and  the  other  for  the  en- 
forcement of  an  alleged  oral  agreement  whereby 
deceased,  if  plaintiff  came  to  the  United  States, 
was  to  adopt  h«r  a*  his  child  and  make  her  bis 
legal  heir,  was  within  the  jurisdiction  of  the 
Kansas  City  Court  of  Appeals  as  presenting  no 
matter  of  dispute  bejrond  its  jpecuniar;  juris- 
diction, and  no  question  withm  the  appellate 
jurisdiction  of  the  Supremo  Court  as  defined  by 
the  Constitution. 

[Ed.  Note. — E\)r  other  cases,  see  Courts,  Ceat. 
Dig.  {§  648,  650;   Dee.  Dig.  <8s>231(2).] 

Appeal  from  Circuit  (Jourt,  Moniteau  Coun- 
ty; J.  G.  Slate,  Judge. 

Action  by  Anna  C.  Buck  against  Martin  T. 
Meyer,  administrator  of  the  estate  of  John 
H.  Asahl,  deceased,  and  E.  O.  Nlschwitz,  ex- 
ecutor of  the  last  will  of  Anna  Margaret 
Asahl,  deceased.  Judgment  for  plaintiff, 
and  defendant  Nlschwitz  appeals.    Transfer- 
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red  to  the  Kansas  City  Court  of  Appeals  tor 
final  determination. 

E.  M.  Embry  and  S.  C.  Gill,  both  of  Cali- 
fornia, Mo.,  for  appellant  Jay  L.  Oldham, 
of  Kansas  City,  and  Roy  U.  Kay,  of  Cali- 
fornia, Mo.,  for  respondent. 

BOND,  J.  I.  Plaintiff  snes  to  enforce  an 
alleged  oral  agreement  with  her  natural  fa- 
ther that.  If  she  would  leave  her  home  in 
Germany  and  locate  where  he  lived  in  the 
United  States,  he  would  "adopt  her  as  his 
child  and  make  her  his  legal  heir."  Plain- 
tiff alleges  full  performance  on  her  part  and 
nonperformance  by  her  father,  who  has  since 
died;  wherefore  she  prays  for  a  Judgment 
of  |i5,000  against  the  administrator  of  his 
estate.  To  this  action  the  executor  of  the 
estate  of  the  second  wife  of  plaintiff's  father 
was  afterwards  made  a  defendant.  There 
was  a  Joinder  of  Issues,  and  after  the  bearing 
of  proofs  the  trial  court  found  for  plaintiff, 
concluding  bis  Judgment,  to  wit: 

"Wherefore  it  is  conBldered,  adjudged,  and  de- 
creed by  the  court  that  plaintiff  be  and  she  is 
hereby  declared  a  pretermitted  heir  of  John  H. 
Asabl,  deceased,  and  entitled  to  a  share  as  an 
heir  in  the  estate  of  John  H.  Asahl,  deceased." 

An  appeal  was  duly  taken  to  this  court 

II.  It  is  obvious  the  appeal  in  this  cause 
should  have  be^i  taken  to  the  Kansas  City 
Court  of  Aiipeals,  within  whose  territorial 
jurisdiction  the  Judgment  was  rendered.  The 
petition  only  presents  two  aspects,  one  for 
a  recovery  of  $5,000,  the  other  for  the  en- 
forcement of  the  oral  agreement  therein  al- 
leged. Neither  of  these  purposes  dislodges 
the  Jurisdictioa  of  the  Kansas  C^ty  Court 
of  Appeals,  tor  they  present  no  matter  of  dis- 
pute beyond  the  pecuniary  limit  of  the  Juris- 
diction of  that  court,  nor  do  they  present 
any  question  which  falls  within  the  appellate 
Jurisdiction  of  this  court  as  defined  in  the 
Constitution. 

The  cause  is  therefore  transferred  to  the 
Kansas  City  Court  of  Appeals  for  final  de- 
termination. 

It  is  so  ordered.    All  concur. 


HASSIiER  V.  MERCANTILE  BANK  OF 
liOUISIANA,  MO.    (No.  17008.) 

(Supreme  Court  of  Missouri,  Divisioii  No.  1. 
March  30,  1916.) 

1.  MoBTOAOES  ®=s353 — FoBEOLOSTTBii— Notice 

— StTFriCIENOT. 

Though  one  of  the  owners  of  the  equity  of 
redemption,  who  had  transferred  his  interest  to 
a  corporation,  was  not  named  in  a  trustee's  no- 
tice of  foreclosure  sale,  as  required  by  Rev.  St 
1000,  f  2843,  yet,  as  the  representative  of  a  cor- 
poration which  had  acquired  the  entire  equity 
was  present  and  a  full  and  fair  price  was  ob- 
tained, such  omission  did  not  render  the  sale 
void. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  !  1050 ;  Dee.  Dig.  <&=>353.] 


2.  BnoENCK  <s>388(7)  — MoBXOAacs  — Foiic- 

OIABUSB— Tbustee'b  Deed. 

Under  Rev.  St  1009,  {  2868,  recitals  in  a 
trustee's  deed  are  prima  mde  evidence  as  to 
compliance  with  the  atatnte  relating  to  foredo- 
Bure  of  deeds  of  trust,'  and  so,  where  not  oso- 
tradicted,  are  a  sufficient  showing  of  compli- 
ance. , 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  t  1068;    Dec.  Dig.  <8=>383(7).l 

Ai>peal  from  Louisiana  Court  of  Commaa 
Pleas;  B.  H.  Dyer.  Judge. 

Action  by  Augusta  El  Haasler  against  the 
Mercantile  Bank  of  Louisiana,  Mo.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

John  W.  Matson,  of  Louiaiana,  Mo.,  f<» 
appellant  David  A.  Ball  and  Robert  A 
May,  both  of  Louisiana,  Ma,  for  respaodent 

BLAIB,  J.  This  is  an  appeal  from  a  judg- 
ment for  defendant  in  an  action  in  ejectment 
instituted  in  the  Louisiana  court  of  cc»nmon 
pleas.  In  the  view  we  take  of  the  case  it  is 
unnecessary  to  state  all  the  facts  in  detail, 
since  plalntifrs  case  depends  up<Mi  the  ques- 
tlcMi  whether  a  sale  under  a  trust  deed  was 
valid  or  invalid. 

Plaintiff's  husband,  M.  J.  Hassler,  and  bis 
brother,  S.  C.  Hassler,  formerly  owned  the 
land  in  suit,  and  executed  a  deed  of  trust 
thereon  to  secure  a  |5,(X)0  note  they  gave  to 
defendant  In  this  trust  deed  plaintiff  Join- 
ed with  her  husband.  Subsequently  the  eq- 
uity in  the  property  was  conveyed  to  a  corpo- 
ration whose  capital  atodL  was  almost  all 
owned  by  plaintiff.  A  few  shares  were  in 
her  husband's  name,  and  he  was  presid^it  <A 
the  concern  and  plaintiff  was  its  secretary. 
Default  in  the  payment  of  the  $5,000  note  was 
followed  by  the  advertisement  and  sale  of 
the  property  in  suit  under  the  trust  deed,  and 
at  this  sale  one  McCnne  tiought  and  later 
conveyed  the  property  to  defendant  Plain- 
tifTs  husband  and  agent  M.  J.  Hassler,  presi- 
dent of  the  corporatlcm  owning  the  equity, 
attended  the  sala  S.  C.  Hassler,  one  of  the 
signatories  of  the  trust  deed,  but  who  bad  con- 
veyed his  interest  in  the  equity  to  the  cort>o- 
ration  mentioned,  is  not  shown  to  have  been 
present  at  the  sale.  The  amount  bid  by  Mc- 
Cane  was  the  full  and  fair  value  of  the  prop- 
erty sold,  and  this  sum  was  credited  on  the 
note  secured,  leaving  an  unpaid  balance  ol 
several  hundred  doUara  By  a  subsequent 
transfer  of  other  property  and  all  the  stoci 
of  the  corporation  mentioned,  its  books  and 
papers,  and  certain  personal  prc^>erty,  thia 
unpaid  balance  was  extinguished  and  the 
note  fully  paid.  Subsequently  certain  sa'.es 
of  the  property  in  suit  were  made  under 
Judgments  against  the  owporaticm  obtained 
In  actions  begun  about  the  time  of  tbe  trans- 
fer of  the  corporate  stock  to  defoidant  serr- 
ice  being  had  upon  H.  J.  Hassler  as  presiden: 
of  the  corporation.  One  of  these  Jadgments 
was  upon  a  claim  l^  plaintiff  for  an  allegvti 


4=9For  othor  caau  ms  aun*  tapto  and  KST-NUIIBB9  IB  all  Key-Numbered  Digeau  and  Indexw 


Digitized  by  LjOOQ  IC 


Uo.) 


GARET  r.  JACKSON 


079 


dividend  declared  some  years  previously.  M. 
J.  Hassler  furnished  the  data  for  the  Insti- 
tution of  this  suit  and  then  was  served  as 
president  of  the  defmdant  corporation.  The 
other  Judgment  Is  also  subject  to  some  sus- 
picion. The  title  acquired  under  these  sales 
Is  of  no  value  unless  the  trustee's  sale  la  void. 

[1]  Plaintiff  contends  the  trustee's  sale  was 
and  Is  a  nullity  because  the  name  of  S.  C. 
Ilassler,  one  of  the  grantors  In  the  deed  of 
trust,  was  omitted  from  the  notice.  Section 
2843,  R.  S.  1909,  requires  that: 

"Such  notice  shall  set  forth  the  date  and  book 
and  page  of  the  record  of  such  mortgage  or  deed 
of  trust,  the  grantors,  tiie  time,  terms  and  place 
of  sale,  and  a  description  of  the  property  to  be 
Bold,  and  shall  be  given  by  advertisement,  in- 
serted,   •    •    •  •'  etc. 

The  question  is  whether,  under  the  section, 
the  omission  from  the  notice  of  sale  of  the 
name  of  one  of  two  grantors  renders  void  the 
sale,  all  other  requirements  being  met,  the 
pers<m  whose  name  has  been  omitted  having 
parted  with  his  equity  and  the  representa- 
tive of  the  owner  of  the  entire  equity  being 
present  at  the  sale,  a  full  and  fair  price  be- 
ing obtained  for  the  property,  and  the  bal- 
ance of  the  secured  note  afterward  beln^ 
paid  so  that  the  i)er8on  whose  name  was 
omitted  from  the  notice  is  no  longer  liable, 
directly  or  Indirectly,  for  any  sum  by  reason 
of  his  signature  on  the  note  secured.  We 
have  no  hesitancy  in  saying  the  omission  of 
S.  C.  Haader's  naaae  from  tbe  noUoe  in  the 
drcnmstances  in  no  way  affects  the  validity 
of  tbe  trustee's  sale,  and  the  fall  title  passed 
thereby  to  McCune  and  by  his  deed  now  re- 
sides in  defendant 

Tbe  principle  necessitating  this  condasion 
was  substantially  approved  in  Trust  Co.  t. 
Ellis,  258  Mo.  loc.  cit  70S  et  seq.,  197  S.  W. 
974.  In  that  case  the  trnstee's  notice  of  sale 
omitted  to  give  the  book  and  page  of  the  reo- 
%rd  of  the  trust  deed,  and  this  court  held 
the  facta  of  tbe  case  failed  to  show  loss  or 
injury  on  account  of  the  omission  and  declar- 
ed the  sale  valid.  In  this  case  the  owner  of 
the  equity,  the  corporation,  was  represented 
at  the  sale  by  its  president ;  the  publ'e  was 
advised  sufflclently,  since  the  book  and  page 
of  the  record  was  given  and  a  reference 
thereto  disclosed  the  deed  of  trust ;  full  val- 
ue was  bid  and  paid  for  the  property.  S.  C. 
Hassler  no  longer  owned  the  equity,  and  was 
in  no  wise  injured  by  the  sale,  since  he  bad 
no  equity  to  protect,  and  since,  also,  the  sub- 
sequent payment  of  the  balance  due  on  the 
notes  entirely  extinguished  his  obligation.  In 
accordance  with  the  ruling  In  the  case  dted, 
we  hold  the  sale  valid.  We  are  aware  there 
are  decisions  in  other  states  rigidly  holding 
trastees  to  exact  compliance  with  statutes  as 
to  notice,  but  this  court  has  long  adhered  to 
tbe  rule  announced  In  the  Kills  Case  and  sees 
no  good  reason  for  departing  from  it 

[2]  The  trnstee's  deed  is  criticlaed  some- 
what, but  an  examination  of  It  discloses  it 


contains  language  apt  to  convey  the  entire 
title.  Neither  Is  there  any  substance  in  the 
suggestion  that  there  should  have  been  fur- 
ther evidence  of  the  time  during  which  the 
notice  was  published.  The  recitals  tn  the 
trustee's  deed  showed  compliance  with  the 
statute  and  were  not  contradicted.  TWs  was 
sufficient  Section  i;858,  R.  S.  1909. 
The  Judgment  is  affirmed.    All  concur. 


CARET  V.  JACKSON.    (No.  17890.) 

(Supreme  Court  of  Mieaouri,  Division  No.  1. 
March  80,  1916.) 

1.  Libel  and  Slandeb  «=»123(1)— Tr3ux  — 
Questions  wo»  Jubt. 

In  a  slander  suit.it  is  the  duty  of  the  court 
by  appropriate  instructions  to  advise  the  jury 
as  to  the  law  of  the  case,  and  the  duty  of  the 
jury  to  pass  upon  the  facts  under  the  law  as 
declared  by  the  court 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  856;  Dec.  Dig.  «=> 
123(1).] 

2.  Libel  and  Slandee  «=»123(1)  —  Teial — 
Questions  fob  Jubt. 

In  a  slander  suit  it  is  just  as  much  the 
duty  of  a  trial  court  to  direct  a  verdict  for  de- 
fendant where  there  is  no  substantial  evidence 
sustaining  the  plaintiff's  case,  as  it  was  under 
the  same  circumstances  at  common  law. 

[Ed.  Note. — For  other  cases,  see  label  and 
Slander,  Cent  Dig.  |  356;  Dec.  Dig.  <S» 
123(1).] 

3.  Jubt  «sa34(3)  —  Right  to  Jubt  Tbial  — 
Restbiction  Off  Functions  of  Jubt. 

It  is  not  a  deprivation  of  the  right  of  jury 
trial  protected  by  Const,  art.  2,  |  28,  for  the 
trial  judge  to  err  in  withholding  evidence  from 
or  in  submitting  it  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  235;   Dec.  Dig.  ®=»34(3).] 

4.  CouBTS  ©=3231(1.3)— Appbllatk  Jubisdic- 
tion— mlssouei  supbeue  coubt— eloht  to 
Jubt  Tbial. 

Merely  erroneous  vritbfaolding  evidence  from 
or  submitting  it  to  a  jnry  is  not  such  infringe- 
ment of  the  constitutional  right  to  jury  trial  as 
to  give  the  Supreme  Court  jurisdiction  in  a 
case. 

[Ed.  Note.— For  other  cases,  see  Courts,  CJent. 
Dig.  5  658;   Dec.  Dig.  <8=>23i(13).] 

Appeal  from  Circuit  Court,  Andraln  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  C.  E.  Garey  against  C.  M.  Jack- 
son. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Transferred  to  St  Louis  Court 
of  Appeals. 

On  May  17, 1911,  plaintiff  instituted  In  tbe 
drcnlt  court  of  Boone  county.  Mo.,  an  ac- 
tion for  slander.  By  stipulation  the  venne 
was  dianged  end  the  cause  sent  to  Audrain 
county,  where  an  amended  petition  was  filed, 
and  on  which  the  cause  was  finally  tried. 

Tbe  amended  complaint  alleges  that  de- 
fendant, a  member  of  the  medical  faculty 
ol  the  State  University  at  Columbia,  Mo., 
was  the  president  of  the  board  of  directors 
oC  a  corporation  operating  a  book  and  sta- 
tionery store,  known  as  the  "University  C!o- 
operatlve  Store,"  aad  that  plaintiff  was  tbe 
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owner  and  operated  a  book  and  student  sup- 
ply  store,  known  as  the  "Mlssonrl  Store." 
Without  further  inducement,  oolloqaia,  or  ex- 
trinsic ayerments,  It  charges  that  at  a  pub- 
lic meeting  held  In  the  auditorium  of  the 
University  on  December  a,  1910,  the  defend- 
ant uttered  and  published  of  and  conceraing 
the  plaintiff  and  his  methods  of  business  as 
proprietor  of  the  "Missouri  Store,"  the  fol- 
lowing false  and  defamatory  words,  viz.: 

"That  about  two  years  ago,  in  the  summer 
when  the  students  were  away,  Mr.  Garey,  who 
was  then  the  manager  of  the  student  co-opera- 
tive store,  which  was  conducted  for  and  owned 
by  the  University  body,  resigned  his  position 
and  opened  up  a  rival  store,  taking  with  him  a 
quantity  of  secondhand  books ;  he,  Garey,  de- 
serted the  cause  of  the  students,  and  expressed 
a  determination  to  put  the  Co-operative  Store 
out  of  business  altogether,  but  Mr.  Maddox  aft- 
er a  short  time  was  persuaded  to  take  the  man- 
agement of  the  Co-operative  Store;  that  Mr. 
Maddox  with  all  his  faults  is  human,  but  he  is 
certainly  not  the  sort  of  a  man  to  desert  the 
students'  interest  and  go  over  and  start  an  op- 
posing store  and  attempt  to  injure  the  interests 
of  the  students  in  every  way  possible.  That  it 
was  made  clear  to  the  board  that,  under  the 

i>lan  of  issuing  stock  broadcast,  some  unscrupu- 
ous  person  might  buy  enough  of  the  available 
stock  to  secure  a  controlling  interest  in  the  busi- 
ness, and  in  that  way  injure  the  interests  of  the 
students.  As  a  matter  of  fact  there  was  in 
reality  an  attempt  of  that  sort  made.  That  we 
thought  the  Missouri  Store  ought  to  be  satisfied 
with  the  profits  to  be  gotten  out  of  the  caf6  and 
confectionery  business.  The  Missouri  Store 
has  not  been  satisfied,  and  they  insist  on  war. 
Mr.  Garey  said  to  me  in  the  presence  of  wit- 
nesses not  less  than  two  weeks  ago  that  it  was 
still  his  determination  to  put  the  Oo-operative 
Store  out  of  business.  Now  what  is  he  so  anx- 
ious to  pot  the  Go-operative  Store  out  of  busir 
nesa  for? 

"Here  is  a  man  asking  for  your  patronage 
and  at  the  same  time  trying  to  put  you  out  of 
business.  ♦  *  •  If  you  do  not  like  the  Co- 
operative Store  or  its  management,  do  not  go  to 
ite  competitors  and  enemies  and  ask  them  about 
it.  The  Co-operative  Store  has  a  shrewd  and 
unscrupulous  enemy." 

The  complaint  contains  numerous  innuen- 
does not  necessary  to'  mention  at  tida  time. 
It  concludes  with  the  general  averment  that 
the  defendant  thereby  charged  the  plaintiff 
with  the  larceny  of  certain  secondhand 
books,  and  with  being  unscrupulous  in  his 
trade  and  business  of  running  and  operating 
the  Missouri  Store. 

Defendant's  answer  pleaded:  First,  a  gen- 
eral denial;  second,  that  the  words  were 
true  in  the  sense  that  the  plaintiff  had  taken 
advantage  of  Ills  position  as  manager  of  the 
Co-operative  Store  to  purchase  secondhand 
txwks  for  Its  rival  and  competitor,  the  Mis- 
souri Store;  third,  tliat  the  statements  were 
made  In  good  faith  at  a  business  meeting  ot 
the  students  financially  Interested  In  ttie  Co- 
operative Store  and  its  business. 

The  reply  was  a  general  denial. 

In  order  to  determine  whether  this  court 
bas  jurisdiction  over  the  cause  by  appeal,  we 
will  adopt,  as  a  matter  of  convenience,  ap- 
-pellanf  B  theory  as  to  what  occurred  at  the 
trial  at  the  June  term,  1913,  of  above  court, 
as  follows: 


That  some  10  years  before,  a  co-operative 

store  was  organized  at  the  TJnivermty  for  the 
purpose  of  selling  to  students  text-books  and 
other  student  supplies  at  low  prices.  This  con- 
cern was  incorporated  as  the  Universi^  Co- 
operative Store,  with  a  capital  stock  of  tB,0O0, 
divided  into  shares  of  $1  each,  which  were  sold 
to  the  students.  "The  plaintiff,  Garey,  was  em- 
ployed as  the  business  manager  of  tids  concern, 
and  managed  it  quite  successfully  for  a  namber 
of  years.  After  a  few  years  the  original  shaie- 
holders  graduated  or  left  school,  and  became  so 
scattered  that  it  was  becoming  difllcult  to  keep 
up  the  organisation.  Garey  liimseif  snggested 
a  further  danger  that  some  enterprising  individ- 
ual might  buy  enough  of  this  scattered  stock  to 
obtain  control,  and  thus  run  the  business  for 
profit  instead  of  on  a  co-operative  basis.  Ac- 
cordingly, a  plan  was  devised  and  carried  oat 
of  getting  the  stock  assigned  to  trustees  for  the 
benefit  of  the  body  of  students;  that  directory 
consisting  in  part  of  students  and  in  part  of 
faculty  members,  were  nominated  each  year  by 
a  mass  meeting  of  the  students,  and  formally 
elected  by  the  trustees  holding  the  stock.  The 
store  did  a  large  annual  business,  but  was  not 
operated  for  profit.  In  the  early  part  of  1900 
the  management  of  the  busdnesa  iiad  been  criti- 
cized by  some  of  the  student  pubiicationa  and 
the  solvency  of  the  concern  questioned.  The 
board  of  directors  accordingly  called  on  Garey 
for  a  full  financial  statement,  and  at  the  same 
time  temporarily  stopped  the  pnrcliasa  of  liooks. 
etc,  until  the  condition  of  tne  store  could  be 
determined.  In  a  short  time  the  financial  condi- 
tion was  found  satisfactory  and  the  business 
continued  as  usual.  Garey  claimed  that  he  had 
no  notice  to  go  ahead  with  purchases,  but  ad- 
mits that  he  did  make  quite  a  number  of  pur- 
chases of  goods  as  they  were  needed  after  tliis 
time. 

"About  the  same  time,  ia  the  early  spring  of 
1009,  the  board  decided  to  change  Garey's  com- 
pensation from  a  commission  to  a  salary  basis, 
and  were  negotiating  vrith  him  on  this  subject 
for  the  next  year.  Whether  Garey  took  offense 
at  this  action  of  the  Ijoard,  or  merely  desired 
to  start  in  business  for  himself,  is  not  clear; 
at  any  rate,  in  the  early  spring  of  1909,  he 
quietly  began  the  organization  of  a  new  corpo- 
ration to  deal  in  books  and  student  supplies. 

"It  had  been  the  practice  at  the  close  of  each 
school  year  for  the  management  of  the  store,  in 
connection  with  a  firm  of  secondhand  dealers,  te 
advertise  to  buy  the  books  which  the  students 
had  just  used.  In  this  way  the  store  obtained 
what  seoondhand  books  it  needed  for  the  next 
year  and  any  surplus  was  taken  by  the  second- 
hand dealer.  At  the  end  of  May,  1900,  Garey 
had  the  usual  notice  publitiied  that  the  Co-oper- 
ative Store  would  buy  secondhand  books,  and  the 
lioard  of  directors  took  it  for  granted  that  be 
would  secure  a  supply  for  that  store  as  nanaL 
Garey  txiught  no  books  for  the  Co-operative 
Store;  but  did  at  this  sale  secure  a  supply  for 
the  new  concern  which  he  was  then  secretly  or- 
ganizing. Iliere  is  some  controversy  as  to  ti» 
amount  of  the  books  thus  obtained,  but  none  as 
to  the  fact  that  he  secured  several  hundred  for 
himself,  and  none  for  the  Co-operative  Store. 

"These  details  appear  to  be  necessary  in  ot^ 
der  to  understand  the  subsequent  controversy. 

"About  the  last  of  June,  Garey  reslKiied  liis 
position  as  manager,  and  soon  completed  the 
organization  of  a  new  corporation,  known  a* 
the  Missouri  Store  Company,  in  which  he  and 
some  four  or  five  others  became  the  first  stock- 
holders. When  a  new  manager  was  secured 
for  the  Co-operative  Store,  he  discovered  the 
fact  that  Garey  had  not  renewed  its  stock  of 
secondhand  books,  but  had  cornered  the  aupply 
for  the  new  store.  During  the  fall  of  1909  and 
the  spring  of  1910  there  was  a  sharp  fight  on  be- 
tween the  old  and  the  new  concern.  The  plain- 
tiff Garey  gives  the  following  account  ox  tiiia 
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period  in  Us  croaB-exsmtnatioB:  'Well  onr  price 
was  cut  the  lower;  we  cut  prices.  Q.  You  cut 
prices  and  had  a  commercial  war  that  year?  A. 
You  may  call  it  that.  Q.  You  were  trying  if 
yon  possibly  could  to  take  all  the  business  away 
from  them  and  force  them  out  o£  business?  A. 
I  would  have  done  so  if  I  could.  Q.  Each  one 
was  mailing  its  boast  that  it  was  going  to  bust 
the  other— that's  a  fact,  isn't  it?  A.  Yes,  sir; 
I  expect  it  is.' 

'"niis  was  the  state  of  affairs  between  the 
business  managements  of  the  two  store  compa- 
nies when  a  meeting  of  students  was  held  at  the 
University  on  December  6,  1910,  to  nominate  a 
new  board  of  direetors  for  the  Oo-operatiTe 
Store.  The  defendant  aa  chairman  of  the  old 
board,  presided  at  the  meeting,  and  as  a  prelim- 
inary to  the  nomination  of  directors,  made  a 
15  or  20  minute  talk,  in  which  he  explained  the 
origin  and  oiganiiation  of  the  Oo-operative 
Store;  the  interest  of  the  students  in  it;  Car- 
ey's former  connection  and  his  present  hostility. 
The  language  complained  of  was  used  in  this 
speech.  Qarey  had  his  stenographer  (a  student 
who  did  stenographic  work)  to  report  the  pro* 
ceeding.  The  stenographer  reported  the  pro: 
cecdings,  and  Garey  sent  a  copy  of  the  speech 
thus  reported  to  the  defendant. 

"According  to  this  stenographic  report,  which 
is  admitted  to  be  subetantially  correct,  the  de*- 
fendant  made  the  following  statement  in  raf^ 
ence  to  the  secondhand  boolc  deal  and  Garey  s 
resignation:  'Said  it  was  a  matter  of  common 
knowledge  that  about  two  years  ago,  during  the 
summer,  when  the  students,  were  away,  Mr. 
Garey,  who  was  then  manager  of  the  Co-opera- 
tive Store,  resigned  hig  position  and  opened  up 
■  rival  store,  taking  with  him  a  quantity  of  sec- 
imdhand  books,  but  wbether  he- took  them  in  a 
proper  manner  he  could  not  say;  or,  in  other 
words,  be  (Garey)  deserted  the  cause  of  the  stu- 
dents, and  expressed  a  determination  to  put  the 
Co-operative  Store  out  of  business.  •  •  • 
The  Co-operative  Store  is  a  public  institotion. 
Do  not  criticize  its  managements,  its  goods,  etc., 
but  if  you  are  not  satisfied  with  its  directors, 
its  management  or  its  manager,  gay  so,  and  elect 
new  ones.  *  *  •  The  Co-operative  Store  has 
a  shrewd  and  nnsCmpulous  »iemy.' 

"FlaintiC  was  permitted  to  show  by  bis  ste- 
nographer, aad  his  business  associate,  Orr,  that 
tbey  understood  the  words  to  charge  plaintiff 
-with  stealiiig.  All  the  other  witnesses  simply 
nnderatood  Vie  language  to  mean  that  there  was 
some  dispute  about  the  books  and  that  the 
speaker  did  not  think  that  Garey  had  a  right  to 
theni.  The  defendant  frankly  admitted  using 
substantially  the  language  reported  by  the  ste- 
nographer, but  disclaimed  any  Intention  at 
charging  the  plaintiff  witii  larceny. 

"The  court  refused  to  direct «  verdict  for  d«- 
fendant,  and  refused  to  charge,  as  requited, 
that  section  2S,  art  2,  of  the  Constitution  of 
Missouri,  preserved  the  common-law  functions 
of  the  judge  and  the  jury,  and  that  the  con- 
stmction  of  the  language  set  out  in  the  peti- 
tion was  a  question  for  the  court,  and  that  the 
jury  could  not  construe  the  words  as  imputing 
the  crime  of  theft  or  larceny. 

"The  instructions  given  for  the  plaintiff  de- 
fined larceny  in  general  terms  and  left  it  to  the 
jury  to  find  whether  the  words  imputed  such 
offense.  Tbey  likewise  informed  the  jury  that 
it  was  actionable  to  cbarge  a  man  with  being 
nnscrapalons  in  his  trade  or  business,  and  left 
it  to  the  jury  to  find  whether  the  language  con- 
tained this  fmpntation. 

'The  jury  returned  a  verdict  for  plaintiff  for 
$2,290,  and  after  an  unsuccessful  motion  for  a 
new  trial,  tbe  defendant  has  brought  the  case  to 
this  conrt  on  the  ground  that  section  28,  art 
2,  of  the  Constitution  oi  Missouri,  has  preserved 
tbe  common-law  functions  of  the  judge  and  jury, 
and  therefore  he  was  entitled  to  nave  the  words 
sJleged  constriwd  by  ths  court  as  a  qneation  at 


law,  instead  of  by  the  jury  as  «  question  oi 
fact" 

Bespondent  filed  herein  A  motion  to  trans- 
fer this  cause  to  the  St.  Louis  Court  o(  Ap- 
peals, on  the  ground  that  this  court  has  no 
jurisdiction  over  the  case,  as  the  amount  of 
the  judgment  recovered  was  Ifess  than  $T,50O, 
eta  Appellant  filed  suggestions  in  opposl-' 
tion  to  respondent's  motion  supra.  Said  mo- 
tion to  transfer  and  the  suggestioQS  in  op- 
position to  same  were  submitted  with  tbe 
case. 

E.  W.  Hinton,  of  Chicago,  111.,  and  McBaine 
&  Clark,  ol  Columbia,  for  appellant.  J.  L. 
St^hens,  of  Columbia,  B.  S.  Gantt,  of  Mex- 
ico, Mo.,  and  Fauntleroy,  Cullen  &  Hay,  of 
St  Louis,  for  respondent. 

BAILEY,  0.  (after  stating  the  facts  as 
above).  I.  It  Is  asserted  by  appellant,  and 
denied  by  respondent,  that  this  court  has  Ju- 
risdiction of  the  cause.  In  siipport  of  hia 
contention,  appellant  relies  upon  the  action  of 
the  trial  court  in  refusing,  at  the  close  of  all 
the  evidence,  his  Instruction  numbered  two, 
which  reads  as  follows: 

"The  court  instructs  the  jury  that  section  28, 
art  2,  of  the  (Jonstitntion  preserves  the  respec- 
tive nmctions  of  the  judge  and  jury  as  defined 
by  tbe  common  law  in  actions  for  slander,  and 
that  under  the  law  the  jnry  cansot  determine 
or  pass  upon  the  meaning  of  the  words  alleged 
to  have  been  spoken  by  the  defendant,  but  that 
the  meaning  of  such  words  is  a  question  exclu- 
sively for  tne  court ;  and  the  court  accordingly 
instructs  the  jury  that  the  words  set  out  in  the 
petition  in  this  case  do  not  impute  to  or  charge 
the  plaintiff  with  the  crime  of  theft  or  larceny, 
and  the  jury  cannot  so  construe  them." 

It  is  not  claimed  by  defendant  that  tbert 
was  any  iiregularity  in  the  selection  and  im- 
paneling of  the  Jury  which  tried  this  cause, 
nor  does  it  appear  that  any  of  said  jurors 
were  not  qualified  to  hear  and  detwmlne  the 
case.  ITuiithermore,  the  record  discloses  that 
the  Jury  reoeived  the  law,  as  declared  by  the 
court  tn  the  instructions  given,  and  iwssed 
upon  the  faetB  in  the  light  of  tbe  law,  as  thus 
declared. 

If  the  case  had  been  tried  under  the  com- 
mon law,  the  jury  would  have  had  the  same 
office  to  perform  as  in  the  case  at  bar.  It 
is  Just  as  much  the  duty  of  the  trial  court 
new,  as  it  was  at  eommon  law,  to  direct  a 
verdict  in  favor  of  defendant,  if  the  facts  In 
the  case  wanmt  it  So  that  appellant's  real 
complaint  is  based  upon  the  action  of  the 
trial  oonri:  in  falling  to  tell  the  Jury  that 
the  facts  set  out  in  the  petition  did  not 
state  a  caase  of  action  against  defendant 
An  inspectit^  of  the  lecord  will  disclose  the 
above  to  be  the -real  ground  of  complaint 

At  the  commencement  of  appellant's  case, 
tbe  following  occurred: 

"Objection    by    Mr,    Hinton:      If   the   court 

§  lease,  I  desire  to  make  objection  to  the  intro- 
uction  of  an;'  testimony,  for  tbe  reason  that 
the  petition  fails  to  state  facts  sufiScient  to  con- 
stitute  a  cause  of  action,  and  for  the  further 
reason  that  under  the  opening  statement  of  tbe 
attotaegr  for  tfaa  {tlaintuE  it  appears  that  the 
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words  wer«  Bot  acSonable,  and  no  cause  of  ac- 
tion. 

"Mr.  Hay:  Counsel  for  the  plaintiff  at  litis 
time  would  like  to  request  the  gentleman  to 
point  out  the  specific  defects  in  the  petition  so 
the  court  may  pass  on  it. 

"The  Court:    I  talce  the  objection  to  be  a  g«i- 
eral  one.     The  objection  will  be  overruled. 
■     "To  wliich  ruling  of  the  court  defendant  then 
and  there  by  his  counsel  duly  excepted  and  sav- 
ed his  exceptions." 

Here  was  a  mllng  of  the  court,  whether 
right  or  wrong,  to  the  effect  that  the  petition 
contained  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant. 

.At  the  conclusion  of  appellant's  case,  de< 
fendant  asked  the  court  to  declare  the  law 
as  follows: 

"The  court  instructs  the  jury  that  under  the 

§  leadings  and  the  evidence  in  this  case,  the  rer- 
ict  must  be  for  the  defendant." 

This  instruction  was  refused  by  the  court 
and  an  exception  saved.  In  thus  ruling  the 
court  not  only  held  that  the  petition  ttated 
a  good  cause  of  action,  but  that  the  evidence 
warranted  the  court  in  submitting  the  case 
to  the  jury.  Again,  at  the  conclusion  of  all 
the  evidence  in  the  case,  tb«  defendant  ask- 
ed the  court  to  declare  the  law  as  follows: 

"At  the  close  of  all  the  evidence  the  Court  in- 
structs the  jury  that  the  verdict  must  be  for  the 
defendant." 

This  Instniction  was  likewise  refused,  and 
an  exception  saved.  The  court  for  the  third 
time  held,  that  the  vetition  stated  a  good 
cause  of  action,  and  for  the  lecond  time  held, 
that  the  plaintiff  wa»  entitled  to  go  to  the 
fury  on  the  facts  presented  at  the  triai. 

It  is  no  part  of  our  duty,  In  passing  upon 
the  motion  to  transfer  the  case  to  Che  St. 
Louis  Court  of  Appeals,  to  either  consider  or 
determine  whether  the  action  of  the  trial 
jndge  was  right  or  wrong  in  sustaining  the 
validity  of  the  petition,  and  In  overruling  the 
demurrers  to  the  evidence.  We  expreM  no 
opinion  as  to  either  of  these  questions. 

In  Howland  v.  Railway  Co.,  184  Mo.  loc. 
dt  479,  38  S.  W.  30,  Judge  Sherwood,  in  dla- 
CQssing  the  jurisdiction  of  a  justice  of  the 
peace  In  Iowa  said: 

"His  jurisdiction  to  decide  contrary  to  law 
was  just  as  great  as  to  decide  in  conformity 
with  itLV.  His  power  to  decide  right  nccessari^ 
included  the  power  to  decide  wrong.  Error  does 
not  diminish  jurisdiction.  There  is  a  broad  and 
turnpike-like  distinction  between  the  Miatenee 
of  jurisdiction  and  its  mere  esteroiie." 

A  number  of  authorities  are  dted  in  sup- 
port of  above  quotation. 

We  are  at  b  loss  to  understand  how  defend- 
ant has  been  deprived  of  a  common-law  right 
of  trial  by  jury  in  this  case,-  when  the  record 
shows  that  the  jury  reached  its  conclusion, 
just  as  a  oommon-law  jory  would  have  done, 
after  the  court  had  declared  the  law  by 
which  they  were  to  be-  governed.  In  dispos- 
ing of  the  case.  We  are  therefore  of  the 
opinion  that  section  28  of  article  2  of  our 
Constitution,  has  no  appllcatltfn  to  the  ques- 
tion before  us.  If  the  trial  court  has  made 
a  mistake — ^in  respect  to  wtUch  we  express 
'HO  o|itnl<Ht — tba  St  Louis  Qoxut  of  Appeals  Is 


the  tribtinal  autborlzea  by  law  to  review  Its 
action.  If  jurisdiction  could  be  conferred 
upon  tills  court,  as  attempted. in  the  present 
case,  then  in  every  action,  regardless  of  the 
amount  Involved,  where  defendant  saw  fit  to 
demur  to  the  evidence,  and  the  same  was 
overruled,  he  could  then  frame  an  Instruction 
like  the  one  under  consideration  here,  and  in- 
sist that  he  had  been  deprived  of  the  right 
of  a  common-law  jury  trial.  In  order  to  give 
this  .court  jurisdiction  of  the  appeal  after  lie 
had  been  defeated.  There  would  be  bat  few 
cases  that  conid  not  be  brought  to  this  court, 
where  the  defendant  interposes  a  demurrer  to 
the  evidence.  If  jurisdiction  can  be  conferred 
by  injecting  into  a  case  an  instruction  like 
the  one  under  review.  The  law  conferring 
jurisdiction  upon  the  Courts  of  Appeal  would 
be  practically  nullified  in  many  cases  If  this 
practice  were  to  obtain ;  and  tliis  court  would 
be  flooded  with  actions  that  properly  belong 
to  other  jurisdictions. 

II.  Appellant  relies  upon  section  28  of  ar- 
ticle 2  of  the  Constitntion  1876  of  Mlssoiiri, 
which  provides  that: 

"The  right  of  trial  by  jury,  as  heretofore  en- 
joyed, shall  remain  inviolate.'' 

This  provision  of  our  Constitution  has  been 
construed  by  this  court  in  a  numl>er  of  cases, 
and  it  has  been  held  that  the  above  refers 
to  the  light  as  it  existed  at  the  time  of  the 
adoption  of  the  Constitntion  of  1875.  State 
ex  rel.  v.  Withrow,  133  Mo.  loc.  clt  519  and 
following,  34  S.  W.  245,  36  S.  W.  43;  State 
V.  Bockstruck,  186  Mo.  loc.  dt  358.  38  S.  W. 
317;  Ice  Co.  v.  Tamm,  188  Mo.  loc.  dt  385, 
39  S.  W.  791;  State  v.  Hamey,  168  Mo.  loc. 
dt.  173,  174,  67  S.  W.  620,  57  L.  R.  A.  846; 
Lee  V.  Conran,  213  Mo.  loc.  dt  412,  111  S. 
W.  1151 ;  Berry  v.  Railroad,  223  Ma  loc.  dt 
306,  367,  122  8.  W.  1043;  State  ex  rel.  t. 
Holtcamp,  235  Mo.  loc.  dt.  236,  237,  138  S. 
W.  521. 

In  State  ex  reL  v.  Withrow,  133  Mo.  519. 
36  S.  W.  48,  tbls  court  had  under  considera- 
tion the  construction  of  rule  87  of  the  St. 
Louis  drcuit  court  in  regard  to  the  selection 
of  jurors.  The  defendant  liad  called  for  a 
special  jury  under  the  law  as  it  then  existed 
in  this  state.  Judge  Sherwood,  in  discussing 
this  question,  said : 

"Our  Legislature,  by  adopting  as  it  did  the 
term  'special  jury,'  must  be  presumed  to  have 
done  so  with  a  full  understanding  of  the  mean- 
ing, force,  and  effect  which  that  expression  had 
acquired  during  its  long  sojourn  at  oonunon  law. 
And  section  28  of  our  bill  of  rights  declares 
that  'the  right  of  trial  by  jury,  as  tieretofcn 
enjoyed,  shall  remain  inviolate,  wliich  means 
that  all  the  sabstaatial  incidents  and  caast- 
quences  which  pertained  to  the  right  of  trial  by 
jury  are  beyond  the  reach  of  hostile  leftidation. 
and  are  preserved  in  their  ancient  substantial 
extent  as  existing  at  conunoD  law." 

On  page  520  of  133  Mo.,  page  48  of  36  a 
W.,  Judge  Sherwood,  proceeding  as  follows, 
said: 

"^ere  can  b«  no  question  but  that  the  term 
fecial  jnry,'  under  the  authorities,  bears  with 
it  as  an  inevitable  concomitant  the  idea  of  se- 
'leotioa,  «f  sboica,  by  dra  azereiae  of  Judcmeot 
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and  discretion,  br  the  jurj  eommisaioiier,  noe 
the  blind  turning  of  a  wheel!" 

[1, 2]  It  wIU  be  observed  In  the  above,  as 
in  th«  otber  cases  reviewing  tbls  provision 
of  our  Oonstltntlon,  tliat  they  largely  relate 
to  the  manner  In  which  the  jury  Is  selected. 
So  far  as  the  question  under  consideration  is 
concerned,  the  procedure  before  the  Jury, 
after  it  has  been  legally  selected.  Is  Just  the 
same  as  It  was  at  common  law.  That  is  to 
say,  it  is  the  duty  of  the  court,  by  appropri- 
ate instructions,  to  advise  the  Jury  as  to  the 
law  of  the  ca.se,  and  it  becomes  the  duty  of 
the  Jury  to  pass  upon  the  f&cts  under  the 
law  as  declared  by  the  court  The  same  inro- 
ceeding  existed  at  common  law.  It  Is  Just 
as  much  the  duty  of  a  trial  court  at  the  pret- 
ent  time,  to  direct  a  verdict  In  favor  of  de- 
fendant, where  there  is  no  substantial  evi- 
dence sostaining  the  plainttfTs  case,  as  it 
was  under  the  same  dxcnmstances  at  com- 
mon law. 

As  heretofore  suggested,  there  is  no  claim 
made  that  the  Jury  selected  In  the  present 
case  was  not  chosen  and  Impaneled  in  strict 
conformity  to  the  law.  No  objection  is  made 
as  to  the  qualification  of  any  member  of  the 
Jiuy.  They  passed  upon  the  facts  under  the 
law  declared  by  the  court  exactly  as  would 
have  been  done  had  the  Jury  been  drawn  and 
impaneled  under  the  common  law.  The  de- 
fendant, therefore,  has  not  been  deprived  of 
any  constitutional  right  of  trial  by  Jury,  but 
If  he  has  suffered  on  account  of  any  violation 
of  law  at  all,  It  must  have  been  on  account 
i>t  the  refusal  of  the  court  to  direct  a  verdict 
In  favor  of  defendant. 

In  Powell  V.  RaUway  Oo.,  76  Ma  loa  dt 
83,  decided  In  1882,  Judge  Sherwood,  speak- 
ing for  this  court,  said: 

"And  it  is  as  much  the  duty  and  province  of 
the  trial  court  to  direct  the  jury  to  finda  ver- 
dict for  the  defendant,  where  the  undisputed 
facts  show  no  legal  liability  to  have  been  in- 
curred, as  it  is  the  province  of  the  Jury  where 
there  is  conflicting  evidence,  evidence  tending 
to  establish  the  demand  of  the  plaintiSs  and 
the  defense  of  the  defendant,  to  return  a  ver- 
dict for  either  party.  This  is  well-settled  law, 
both  in  this  state  and  elsewhere." 

This,  from  time  Immemorial,  has  been  rec- 
ognized as  the  law  In  this  state,  whether 
dealing  with  contracts,  actions  for  damages, 
slander,  or  otherwise.  The  trial  courts,  how- 
ever, may  not  always  take  the  same  view  of 
tbe  Issues  as  the  appellate  court,  and  hence 
may  reach  a  conclusion  In  conflict  vrtth  the 
later  ruling  of  the  appellate  court  in  respect 
to  tbe  same  matter.  The  fact,  however,  that 
tlie  trial  court  In  its  Judgment  commits  an  er- 
Tot^—it  one  should  be  committed — and  leaves 
to  the  consideration  of  the  Jury  the  matter 
tlmt  ought  to  be  disposed  of  by  the  court, 
does  not  confer  upon  the  defendant  any  legal 
right  to  have  the  case  transferred  to  this 
tribunal  on  appeal,  on  the  theory  that  the 
defendant  has  not  had  a  constitutional  Jury 
trial  as  provided  In  sectlim  28  o£  artlde  2, 
•npnu 


m  Powell  ▼.  Crawford,  107  Mo.  eSOO,  flOl, 
17  S.  W.  1008,  it  is  said: 

"The  defendant  at  the  trial  objected  to  the 
introduction  of  any  evidence,  on  the  ground  that 
the  petition  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action.  This  objection  being 
sustained,  plaintiff  took  a  nonsuit  with  leave, 
etc.  The  court  refused  to  set  aside  tiiis  non- 
suit, and  plaintiff  appealed.  We  think  the  court 
committed  no  error  in  holding  that  the  petition 
in  this  case  failed  to  state  a  cause  of  action." 

It  will  thns  be  seen,  In  running  over  the 
cases,  that  the  practice  has  been  in  this  state 
for  the  trial  court  to  sustain  a  demurrer  to 
the  evidence  in  a  slander  case,  or  in  any 
other  case,  where  the  petition  fails  to  state 
a  cause  of  action,  and  where  the  evidence  ad- 
duced at  the  trial  is  InsuflScient  to  warrant 
a  recovery  on  the  part  of  plaintiff. 

Appellant,  in  his  brief,  after  reviewing  the 
proceedings  at  commMi  law,  says: 

"This,  then,  was  the  common-law  trial  which 
existed  when  the  Constitution  was  adopted— 
the  jury  was  to  take  the  constrnction  of  the 
language  from  Uie  judge  who  must  have  direct- 
ed a  verdict  for  the  defendant  unless  he  could 
say  with  sufficient  certainty  tnat  the  language 
bore  the  defamatory  meaning  claimed.  And 
it  must  still  be  the  right  of  the  defendant  to 
have  these  questions  of  law  decided  by  the  court, 
unless  the  common  law  on  this  point  has  been 
validly  changed  in  this  respect" 

[t,  4]  It  thus  appears  that  appellant's  real 
contention  is  based  uiwn  the  refusal  of  tbe 
trial  court  to  direct  a  verdict  in  behalf  of  bis 
client  The  constitutional  provision  is  in- 
jected Into  the  case  In  order  to  get  it  into 
this  court  for  the  purpose  of  having  the  rul- 
ing of  tbe  trial  court  reviewed  on  tbe  de- 
murrer to  the  evidence.  So  far  as  the  Jury 
is  concerned,  tbe  defendant  1ms  been  depriv- 
ed of  no  right  whldi  existed  at  the  common 
law.  It  is  perfectly  manifest  that  In  pro- 
ceedings at  the  common  law,  the  trial  Judge 
Is  liable  to  err  in  construing  either  the  peti- 
tion or  the  evidence  adduced  at  the  trial. 
The  same  Is  true  nnder  the  practice  which 
prevails  in  this  state.  Numerous  cases  iind 
their  way  to  the  appellate  courts  where  com- 
plaint is  made  in  respect  to  the  ruling  of  the 
trial  Judge.  In  some  Instances,  cases  are 
brought  here  on  the  ground  that  the  trial 
Judge  Invades  tbe  province  of  the  Jury  In  di- 
recting a  verdict  In  behalf  of  defendant  On 
the  other  hand,  many  cases  appear  before 
this  and  otber  appellate  conits,  based  upon 
the  Idea  that  the  trial  Judge  has  ignored  tbe 
dnty  devolving  upon  him,  and  submitted  tbe 
case  to  the  Jury  without  any  substantial  evi- 
dence warranting  a  recovery. 

Tbe  lawmaking  power,  in  its  wisdom,  has 
established  tribunals  to  sit  in  review  upon 
errors,  if  any,  which  have  been  committed  in 
respect  to  these  matters.  The  amount  of  the 
verdict  in  this  case  is  less  than  $7,500.  If 
the  defendant  has  suffered  any  injustice  on 
account  of  the  failure  of  the  trial  court  to  di- 
rect a  verdict  in  his  behalf,  it  can  be  correct- 
ed by  the  Court  of  Appeals  when  the  case 
reaches  It  for  consideration. 
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We  accordingly  sustain  respondoif  •  mo- 
tion to  transfer  this  cause  to  the  St.  Louis 
Court  of  Appeals  for  its  determination. 

BKOWN,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  Is  adopted  as  the  oplnlcm  of  the 
court    All  concur. 


STATE  ez  reL  BARKER,  Atty.  Gen.,  t.  SAOE. 
(No.  18960.) 

(Supreme   Court  of  Missouri.     Feb.  25,  1916. 

On  Motion  to  Modify,  March  24,  1916. 

Rebcarins  Denied  April  10,  191&) 

1.  COTTBTS  €=»231(6)  —  Appbixate  Jukibmo. 

TION— SUPBKMK  OOUBT. 

The  Supreme  Court  has  constitutional  pow- 
er to  construe  all  constitutional  provisioiis  and 
le^slative  enactments  of  the  state  applicable  to 
private  banks  and  bankers  organized  and  exist- 
ing under  the  laws  of  the  state,  and  to  decide  to 
whom  the  assets  belong,  as  well  as  their  priority 
of  rights  thereto. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  j  658;    Dee.  Dig.  <S=»231(6).] 

2.  Banks  and  Banking  iS=»3— RBauutiiOK— 
Fbivate  Banks. 

There  being  no  constitutional  prohibition 
against  a  person  engaging  in  any  business  he 
may  choose,  nor  any  limitation  on  the  power  of 
the  Legislature  to  enact  general  laws  providing 
for  the  organization  of  private  banks,  tne  Legis- 
lature has  constitutional  authority  to  enact  pro- 
visions for  incorporation  of  general  banking 
companies,  and  the  organization  of  private  banks 
and  bankers,  to  declare  their  status  before  the 
law,  and  to  prescribe  the  terms  and  conditions 
on  which  they  may  do  business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  0;    Dee:  Dig.  «=33.J 

3.  Banes  and  Banking  ^s>2— Regulation— 
"P*iVATE    Rankers"— "OoBPOBATiON." 

Under  Rev.  St.  1009,  f  1116,  defining  pri- 
vate bankers  as  those  who  carry  on  the  business 
Of  banking  by  receiving  money  on  deposit  with 
<»  without  interest,  by  buying  and  selling  bills 
of  exchange,  promissory  notes,  gold  or  silver 
coin,  bullion,  uncurrent  money,  bonds  or  stock, 
or  other  securities,  and  of  loaning  money  with- 
out being  incorporated,  section  1117,  providing 
for  the  creation  of  an  individual  or  private  bank 
and  forbidding  any  person  or  company  from  en- 
gaging in  the  business  of  private  bankers  with- 
out complying  with  its  provisions,  and  Const 
art.  12,  S  2,  providing  that  the  term  ''corporation" 
ehnU  be  construed  to  include  all  joint-stock 
companies  or  associations  having  any  powers  or 
privileges  not  possessed  by  individual  partner- 
ships, a  private  bank  or  banker  is  a  corporation 
or  guasi  corporation  whose  assets  are-  distinct 
from  those  of  the  owner  of  the  bank. 

[Kd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {  2 ;  Dec  Dig.  <3=»2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporations ;  Private 
Bank.] 

4.  Banks  and  Banking  <S=»80(4)  —  Pbivate 
Banks— Fbiobitibs    of    Cbeditobs. 

Under  Rev.  St  190t),  §S  1118,  1119,  plac- 
ing the  business  of  a  private  bank  in  the  same 
situation  as  that  of  an  ordinary  incorporated 
bank,  and  providing  that  the  general  bonking 
act  shall  so  far  as  applicable  apply  to  private 
bankers,  section  1087,  forbidding  a  private  bank- 
er to  make  a  loan  to  the  proprietor  of  more  than 
10  per  cent  of  the  paid-up  capital  and  surplus. 


section  1068,  reqnlHng  private  banks  t»  be  ex- 

amined  by  the  bank  commissioner  and  prescrib- 
ing a  penalty  for  refusing  to  submit  to  such  an 
examination,  and  section  1091,  providing  that 
when  the  bank  commiwrioner  shaiu  neglect  or  vio- 
late any  of  the  duties  of  his  oflSoe  regarding  pri- 
vate bankers,  he  shall  be  guilty  of  a  felony,  the 
assets  of  a  private  bank  belong  to  it  separately, 
and  its  creoitors  have  a  priority  of  right  over 
the  creditors  of  the  proprietor  on  his  insolvency, 
and  the  assets  of  the  bank  should  be  applisl 
first  in  the  payment  of  the  creditors  of  the 
bank,  and  second,  to  the  payment  of  individoal 
creditors. 

[Ed.  Note. — EV>r  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  187, 188;  Dec.  Dig.  «=> 

6.  Affeai.  and  Ebkob  «=>7^— Disinsa&i/— 

JUBISDICnON    OF   LOWEB    CoUHT. 

An  appeal  from  an  order  vacating  the  ap- 
pointment of  a  receiver  of  a  private  bank  will 
not  be  dismissed  on  the  ground  that  the  order 
appointing  the  receiver,  entered  after  a  petition 
in  bankruptcy  against  the  bank  owner,  which 
was  filed  after  the  bank  commissioner  had  taken 
possession  of  the  bank  throofh  a  speciai  agent 
as  authorized  by  Rev.  St  1909,  i  1081,  was  not 
within  the  authority  of  the  circuit  court  since 
audi  taking  possession  was  the  commencement 
of  the  suit  for  receivership  under  sections  1082, 
loss,  and  the  filing  of  the  petition  in  banlu-upccy 
did  not  place  the  assets  of  the  bank,  but  only 
the  general  assets,  in  custodia  legia 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3123,  3124;  Dee.  Dig.  «=> 
782.] 

Bond,  J.,   dissenting. 

On  Motion  to  Modify. 
6.  Bankbuptct  <S=>20(1)  —  JuRiSDicnoir  — 

Conflicting  Jubisdiotiow. 

The  circuit  court  in  a  suit  for  the  appoint- 
ment of  a  receiver  of  a  private  bank  haig  the 
legal  right  to  administer  the  assets  of  a  bank 
notwithstanding  bankruptcy  proceedings  against 
the  proprietor. 

[Ed.  Note. — ^Far  other  cases,  see  Bankruptcy, 
Gent  Dig.  i  23;   Dec.  Dig.  «=>20<1).] 

Woodson,  0.  J.,  and  Bond.  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court  Clark 
County;  N.  M.  PetttnglU,  Judge. 

Suit  by  the  State,  on  the  relation  of  John 
T.  Barker,  Attorney  General,  against  D  H. 
Sage,  doing  business  under  the  name  of  Sage 
Banking  Company  of  Alexandria,  Mo.  John- 
son B.  Angle,  trustee  in  bankruptcy,  filed  an 
Interplea,  and  McDermott  Turner,  receiver  of 
the  Sage  Banking  Company,  and  others, 
filled  separate  pleas  or  answers  to  the  inter- 
plea. From  an  adverse  Judgment,  certain 
parties  appeaL    Reversed  and  remanded. 

O^iis  salt  was  institnted  In  the  circuit  court 
of  Clark  connty,  under  the  banking  laws  of 
this  state,  to  determine  the  priority  of  the 
rights  of  the  depositors  and  other  creditors 
of  the  Sage  Banking  Company,  of  Alexan- 
dria, Mo.,  a  private  bank,  duly  organized  un- 
der the  laws  of  this  state  to  the  assets  there- 
of, to  the  rl^ts  of  the  general  creditors  of 
D.  H.  Sage,  the  owner  of  the  bank,  who  is  a 
bankrupt.  The  facts.  In  so  far  as  this  case 
is  concerned,  are  briefly  as  foUows: 

On  December  31,  1910,  D.  H.  Sage  sob- 
scribed  and  swore  to,  and  acknowledged  the 
regular  application  or  form  for  cstabliRhing 
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or  creating  a  private  bank,  under  the  provl- 
Blons  of  articles  1  and  2,  chapter  12,  Revised 
Statutes  of  Mlssonrl,  1909,  and  particularly 
sections  1116  and  1117  tbereof,  naming  the 
person  interested  therein  as  D.  H.  Sage,  resi- 
dence Alexandria,  Mo.,  the  amount  of  capital 
as  $10,000,  the  name  In  which  the  business 
was  to  be  conducted  as  Sage  Banking  Ck>m- 
pany,  and  the  business  to  be  conducted  at 
Alexandria,  Mo.  This  application  was  regu- 
larly filed  In  the  office  of  the  recorder  of 
deeds  for  Clark  county,  Mo.,  on  the  3d  day 
of  January,  1911,  and  a  certificate  to  that  ef- 
fect made  by  the  recorder.  Afterwards,  the 
recorded  document  was  filed  with  the  bank 
commissioner  of  Missouri,  and  on  the  9th  of 
January,  1911,  he  duly  Issued  his  certificate 
to  that  ^ect,  establishing  ttie  Sage  Banking 
Company,  at  Alexandria,  Mo.,  with  a  capital 
of  $10,000. 

The  Sage  Banking  Company,  as  thus  organ- 
ized and  created,  continued  in  the  general 
banking  business,  receiving  deposits,  paying 
checks,  etc.,  until  October  17,  1914,  when, 
under  the  provisions  of  section  1081,  it  post- 
ed on  its  door  the  following  notice:  "HiIs 
bank  Is  in  the  hands  of  the  bank  commission- 
er." Thereupon  the  bank  commlsBloner  ssy- 
pointed  MoDermott  Turner  special  sigent,  un- 
der the  provision  of  that  section,  who  took 
charge  of  the  bank  and  the  asaets  thereat. 
He  held  the  custody  and  charge  of  the  bank 
and  Its  assets  until  Norember  21,  1914,  wh«n 
the  state,  upon  proper  notice  to  the  Attorney 
<3eneral,  by  the  bank  jcommissionert  institnt- 
ed  the  suit  of  "The  State  of  Missouri,  at  the 
B«lation  of  John  T.  Barker,  Attorney  Gener- 
al, Plaintiff,  V.  D.  H.  Sage,  Doing  Business 
under  the  Style  and  Firm  Name  of  Sage 
Banking  Company,  of  Alexandria,  Missouri, 
Defendant,"  In  the  circuit  court  of  Olark 
'County,  Mo.,  this  suit,  and,  upon  proper  ap- 
plication and  petition,  the  Judge  of  that 
court,  under  the  provisions  of  section  lOSl, 
appointed  said  McDermott  Turner,  thereto- 
fore special  agent,  the  receiver  of  said  Sage 
Banking  Company,  who  immediately  quali- 
fied and  took  charge  of  the  bank  and  its  as- 
sets as  receiver  of  the  Sage  Banking  Com- 
pany. 

On  November  19,  1914,  there  was  filed  in 
the  United  States  District  Court  for  the  East- 
em  Division  of  the  Southern  District  of 
Iowa,  a  i)etltlon  in  bankruptcy,  by  creditors 
of  David  H.  Sage,  individually,  praying  that 
he  be  adjudged  an  involuntary  bankrupt.  On 
November  25,  1914,  an  answer  was  filed  for 
Sage,  alleging  that  he  had  been  domiciled  at 
Keokuk,  Iowa,  for  more  than  six  months 
past,  but  that  his  actual  residence  during  all 
of  that  time  and  prior  thereto  was  at  Alex- 
andria, Mo.  Sage  also  admitted  therein  his 
willingness  to  be  adjudged  a  bankrupt. 

On  November  27, 1914,  David  H.  Sage,  Indi- 
Tldaally,  was  adjudged  a  bankrupt  by  the 
referee  in  bankruptcj'  of  the  federal  court, 
reference  having  been  made  to  him  on  No- 
Tember  25,  1814,  by.  the  clerk  of  that  court 


On  December  28, 1914,  the  attorney  for  Sage 
filed  a  schedule  of  his  assets  for  him  In  the 
bankruptcy  proceedings.  The  schedule  is 
sworn  to  by  the  attorney,  who.  In  affidavit, 
alleges  the  absence  of  Sage  from  Keokuk  at 
that  time.  The  schedule  also  alleges  that 
the  bankrupt  was  not  suflidently  advised  to 
know  whether  or  not  he  should  schedule  the 
assets  and  liabilities  of  the  Sage  Banking 
Company,  but  undertook  to  attactr  a  list  of 
them. 

David  H.  Sage,  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  was  engaged  in 
business  at  Keokuk,  Iowa,  operating  a  re- 
tail grocery  store,  under  the  name  and  style 
of  Sage  Bros.  He  was  also  engaged  in  the 
general  mercantile  business  at  Alexandria, 
Mo.,  in  his  own  proper  name,  David  H.  Sage, 
and  also  engaged  in  the  general  mercantile 
business,  at  Wayland,  Mo.,  under  the  name 
and  style  of  Sage  Mercantile  Company. 

On  January  7,  1915,  at  a  meeting  of  the 
creditors  of  David  H.  Sage,  tiiey  elected  and 
appointed  Johnson  B.  Angle  trustee  in  bank- 
mptcy,  which  action  was  approved  by  the 
referee. 

On  March  8,  1916,  Johnson  B.  Angle  filed 
his  interplea  in  this  case  in  the  circuit  court 
of  Olark  county,  setlitng  fbrth  the  fiUng  of  the 
petition  in  bankruptcy,  the  adiudlcatlon  of 
David  H.  Sage  as  a  bankrupt,  tlte  appoint- 
ment and  qualification  of  Johnson  B;  Angle 
as  trustee,  and  praying  for  an  order  vacating 
the  aKiolntment  of  the  receiver.  Turner,  and 
to  have  the  receirer  turn  omt  to  the  trustee 
in  bankruptcy  the  property  of  the  Sage  Bank- 
ing Company.  , 

On  April  6, 1915,  the  plalntUI,  the  state  of 
Missouri,  filed  Its  verified  plea  or  answer  to 
the  trustee's  interplea  or  application,  and  on 
the  same  day  McDermott  Turner,  the  receiv- 
er of  Sage  Banking  Company,  by  leave  of 
court,  and  Erwln  Fox,  George  W.  Cannon, 
and  James  Fulton,  depositors  and  creditors 
of  Sage  Banking  Company,  for  themselves, 
and  all  others  similarly  situated,  filed  their 
separate  verified  pleas  or  answers  to  said 
Interplea  or  application,  and  denying  his 
right  to  the  assets  of  said  bank,  and  claim 
them  for  the  use  of  the  creditors  of  the  bank. 

Thereafter  a  hearing  was  had  In  the  circuit 
court,  evidence  introduced,  and  the  cause  de- 
cided by  the  court  in  favor  of  the  trustee  in 
bankruptcy.  It  was  shown  that  at  the  hear- 
ing the  receiver,  with  the  amount  that  had 
been  turned  over  by  the  special  agent,  had 
collected  and  had  on  hand  $30,068.32,  and' 
there  were  notes  not  yet  collected  in  the  sum 
of  $43,236.34,  making  the  amount  Involved, 
at  least  of  $70,000.  It  was  also  shown  that 
the  claims  of  the  depositors  against  the  bank 
amounted  to  $59,517.16,  and  that  there  were 
205  depositors.  In  due  time  the  state  filed 
motions  for  a  new  trial,  and  in  arrest  of 
Judgment,  which  were  by  the  court  overruled, 
and  It  duly  appealed  the  cause  to  this  court. 

Thereup<m  the  trustee  In  bankruptcy  pre- 
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sented  an  application  In  tbe  United  States 
District  Court  of  Missouri  for  an  order  on 
Turner  to  turn  over  tlie  assets  of  tlie  bank 
to  Uin,  and  on  June  20,  1915,  the  application 
was  sustained.  From  that  order  and  decision 
tbe  appellants  in  this  court  hare  taken  an  ap- 
peal to  the  United  States  Circuit  Court  of 
Api>eals,  but  without  glring  a  supersedeas 
bond,  and  the  appellant  McDermott  Turner 
has  complied  with  tbe  order  and  turned  orer 
all  of  the  assets  in  bis  possession  belonging 
to  "D.  H.  Sage,  doing  business  In  tbe  name  of 
Sage  Banking  OMnpany,"  to  tbe  trustee  in 
bankruptcy,  as  shown  by  exhibits  to  the 
motion  to  dismiss,  tbe  originals  of  wbldi  are 
filed  with  tbe  clerk  of  this  court. 

Tbe  trustee  In  bankruptcy  contended  that 
the  property  and  assets  of  tbe  Sage  Banking 
Company  passed  to  blm,  and  that  be  was  vest- 
ed with  tbe  right  of  possession  thereto  and 
the  administration  thereof.  Tbe  state,  tbe 
receiver,  and  the  depositors  and  creditors  con- 
tended that  no  title  or  right  of  possession 
ever  passed  to  the  trustees;  that  the  Sage 
Banking  Company  was  really  a  corporate  en- 
tity, by  virtue  of  the  statutes  of  Missouri, 
or,  in  any  event,  an  artificial  being  or  entity, 
separate  and  apart  from  Sage,  individually ; 
that  tbe  character  of  bank  or  banker  Involved 
was  not  within  tbe  meaning  of  the  bankrupt- 
cy act;  that  the  depositors  and  creditors  of 
the  bank  were  the  beneficial  owners  thereof; 
that  tbe  capital,  surplus,  and  assets  of  tbe 
bank  were  separate  and  apart  from  tbe 
pr<^>erty  and  assets  of  Sage,  individually; 
that  they  were  pledged  and  dedicated  solely 
,  to  tbe  banking  business,  when  tbe  bank  was 
established,  and  that,  In  any  event,  the  de- 
positors and  creditors  had  a  lien  on  or 
preferential,  primary,  and  exclusive  claim 
thereto,  which  must  be  satisfied  and  discharg- 
ed prior  to  any  rights  of  tbe  other  creditors  of 
Sage  attaching  to  any  Interest  of  hts  therein ; 
that  the  property  and  assets  of  tbe  Sage 
Banking  Company  were  In'  custodla  legls  prior 
to  any  time  Involved  that  would  give  the  Iowa 
court  any  right  to  take  the  game,  aud  that 
the  state  court  first  became  possessed  of 
them,  and  that  Its  jurisdiction  could  not  be 
In  any  way  aftected  by  the  proceedings  In 
the  federal  court 

John  T.  Barker,  Atty.  Gen.,  and  W.  T.  Ruth- 
erford, Asst  Atty.  Gen.,  for  tbe  State.  T. 
L.  Montgomery,  of  Kabota,  for  Turner.  W. 
M.  lltch,  of  St.  Louis,  and  James  P.  Gil- 
more,  of  Tulsa,  Okl.,  for  Fox  and  others. 
Boyd  &  McKInley,  of  Keokuk,  Iowa,  for  re- 
spondent Angle. 

WOODSON,  O.  J.  (after  stating  the  facts 
as  above).  I.  Counsel  for  the  Interpleader, 
the  respondent,  contends  that  there  is  but 
one  legal  proposition  presented  here  for  de- 
termination, and  they  state  It  in  this  lan- 
guage: 

"The  sole  nnd  only  <jtiestIon  for  consideration 
is  the  right  to  the  control  of  the  oaaets  of  the. 


Sage  Banking  Company.  It  Is  not  a  qoestion  o( 
priority  among  creditors  or  preferred  liens  u 
those  questions  are  not  an  issue  in  this  contro- 
versy and  cannot  be  injected  into  the  Bame 
through  any  straw  men  put  up  by  appeUasti. 
Preferences  and  priority  wonid  have  to  come  ap 
on  a  proper  issue  in  either  tbe  circuit  court  A 
Clark  county^  Mo.,  or  In  the  United  SUtes 
Bankruptcy  Conrt.  The  sole  question  in  this 
litigation  is  to  determine  who  shall  administer 
the  assets  of  the  bankrupt" 

This  contention  is  most  idgorously  denied 
by  counsel  for  tbe  appellants;  and  upon  the 
contrary,  they  Insist  that  the  primary  and 
controlling  questions  are:  First,  that  the 
Sage  Banking  Company  Is  In  the  nature  of 
a  corporation  sole,  or  Is  such  a  distinct  en- 
tity that  it  and  its  business  are  entirely  sep- 
arated from  D.  19.  Sage  individually  and  his 
general  business;  and  consequently  that  bis 
bankruptcy  in  no  manner  affects  tbe  banking 
company;  and,  second,  that  because  of  said 
corporate  <^aracter  or  distinct  entity  of  said 
banking  company,  tbe  acts  of  Congress  re- 
garding bankruptcy  matters  have  no  applica- 
tion thereto. 

In  my  opinion  the  contention  of  counsel 
for  tbe  respondent  Is  not  sound ;  and  I  am 
also  of  tbe  opinion  that  the  contentious  of 
connsel  for  tbe  appellants  correctly  state  tbe 
law  of  this  state  regarding  tbe  character  of 
the  Sage  Banking  Company,  and  that  said 
acts  of  Congress  were  never  designed  to  ap- 
ply to  or  embrace  such  an  Institution,  any 
more  than  they  would  apply  to  an  oidinary 
banking  corporation,  where  one  of  Its  stock- 
holders has  been  adjudged  a  bankrupt.  In 
each  case,  the  surplus  of  his  Interest  In  the 
bank,  If  any,  remaining,  after  tbe  paying  the 
corporate  creditors,  would  be  available  un- 
der proper  proceeding,  for  the  payment  of  the 
bankrupt's  general  creditors. 

[1]  Before  proceeding  to  tbe  discussion  of 
the  laws  of  this  state,  wbicli.  In  our  opinion, 
sustain  the  contentions  of  counsel  for  appel- 
lants, as  before  stated,  we  will  dispose  of  a 
preliminary  question  regarding  tbe  authority 
of  this  court  to  decide  the  questions  of  law 
Involved  In  this  case,  as  presented  by  the  rec- 
ord thereof.  Counsel  for  appellants  Insist 
tbat  this  court  possessed  that  authority, 
while  counsel  for  respondent  denies  that  In- 
sistence. 

There  can  be  no  question  but  what  this 
court  has  the  constitutional  power  to  coi> 
strue  aU  constitutional  provisions  and  legi^a- 
tlve  enactments  of  this  state  applicable  to 
private  banks  and  bankers  organized  and  ex- 
isting under  the  laws  thereof,  and  to  decide 
to  whom  the  assets  thereof  belong,  as  well 
as  their  priority  of  rights  thereto;  but  we 
do  not  deem  It  wise  or  proper  to  decide  tbe 
incidental  question  thereto,  as  to  whether 
or  not  the  circuit  conrt  of  Clark  county  bas 
the  legal  right  to  administer  the  assets  of  tbe 
bank,  for  the  reason  the  federal  conrt  has 
the  actual  custody  of  the  same;  whether 
rigbtfully  or  wrongfully,  we  express  no  ttpio- 
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Ion,  and  we  presame  that  court  will  floally 
dispose  of  the  assets  according  to  law. 

II.  This  brlnga  ns  to  the  discussion  of  the 
questions,  what  la  a  "private  bank"  and  "a 
private  banker,"  within  the  meaning  of  the 
laws  of  this  state,  and  to  whom  do  the  de- 
posits and  assets  thereto  belong? 

[2]  It  shonld  be  borne  in  mind  that  there 
Is  no  constitutional  prohibition  against  a 
person  engaging  in  any  business  he  may 
choose,  which  is  not  malum  in  se,  nor  Is 
there  such  a  provision  limiting  the  iMwer  of 
the  Legislature  to  enact  general  laws  pro- 
viding for  the  organization  of  private  banks 
to  engage  in  and  carry  on  a  banking  busi- 
ness. That  being  true,  and  the  Legislature 
being  thufily  unrestrained  In  that  regard,  pos- 
sessed the  constitutional  authority  to  enact 
the  statutes  of  this  state  providing  for  the 
Incorporation  of  general  banking  companies, 
and  for  the .  organization  of  private  banks 
and  bankers,  and  to  declare  their  status  be- 
fore the  law,  and  to  prescribe  the  terms  and 
conditions  upon  which  they  may  do  business 
in  this  state.  Conceding  that  much  to  be 
true,  which  must  be  done,  the  constitutional- 
ity of  said  statutes  must  also  be  conceded, 
which  only  leaves  the  two  questions  for  thia 
court  to  decide,  viz.:  (1)  What  is  a  private 
bank  or  banker?  and  (2)  to  whom  do  the  as- 
sets thereof  belong,  within  the  meaning  of 
said  statutes? 

I  wUl  undertake  to  answer  those  questions 
in  the  order  stated:  First  This  statement  of 
the  case  necessarily  calls  for  a  careful  con- 
sideration of  the  statutes  providing  for  the 
organization  of  "private  banks"  or  "private 
bankers"  (the  two  being  used  interchange- 
ably by  the  lieglslature),  their  status  before 
the  law,  as  well  as  those  conferring  their 
power,  Imposing  their  duties  and  those  whldi 
prescribe  the  terms  and  conditions  upon 
which  th«y  may  transact  business  in  this 
state. 

In  order  to  correctly  Interpret  those  stat- 
utes, it  should  be  remembered  that  prior  to 
the  act  of  1877  (Laws  1877,  p.  34,  §{  22  to 
29),  there  was  no  statutory  law  specially  ap- 
plicable to  private  banks.  Prior  to  the  en- 
actment of  those  statutes  ail  such  institutions 
were  practically,  If  not  literally,  established 
by  the  person  or  persons  desiring  to  enter 
into  such  business,  who  conducted  the  same 
according  to  his  or  their  own  ideas,  as  a  part 
and  parcel  of  bis  or  their  general  business, 
tbe  precise  thing  counsel  for  respondent  is 
here  contending  for,  with  the  exception  as 
to  tbe  o|ganlzation  of  tbe  bank  and  its  supers 
vision  by  the  state — similar  to  the  state's 
snpervislon  of  public  warehouses. 

Under  those  conditions  counsel  for  respond- 
ent contend  that  when  the  owner  of  the  t>ank 
failed  in  business,  the  bank  constituting  an 
inteigral  part  of  it,  the  deposits  or  assets  of 
tbe  same  constituted  a  part  and  parcel  of  the 
general  assets  of  his  estate  and  should  be  ad- 
jnlxtlstered  accordingly  in  the  payments  of  all 


of  bis  GieditMS,  and  Qiat  tbe  bank  depositors 
have  no  preference  over  other  creditors. 
That  condition  of  things,  in  many  cases,  led 
to  great  injustice  and  many  hardships,  in 
that  the  depositors  parted  with  their  money 
without  receiving'  anything  in  return  there- 
for, usually  deposited  it  only  for  safe-keep- 
ing, while  other  creditors  became  such  for 
value  received. 

That  act  has  been  amended  from  time  to 
time,  with  the  design  to  protect  the  depositors 
from  the  injustice  and  hardships  before  men- 
tioned; and  as  amended  it  has  been  carried 
into  the  various  revisions  of  1879,  1889,  1899, 
and  1909,  and  now  constitutes  a  part  and 
parcel  of  articles  1  and  2  of  chapter  12  of 
the  last-named  revision.  We  will  now  set 
forth  such  of  those  statutes  and  parts  there- 
of as  are  material  to  the  legal  propositions 
presented.  . 

Section  1116y  B.  S.  1909,  declares  what 
private  bankers  or  private  banks  are^  In  the 
following  language: 

"S«c.  1116.  Private  Bankera  Defined.— Pri- 
vate  bankers  are  declared  to  be  those  who  carry 
on  the  business  of  banlnng  by  receiving  money 
oc  depoott,  with  or  without  Interest,  by  buying 
and  seUln^  biUs  of  exchange,  promissory  notes, 
gold  or  silver  coin,  bullion,  uDcurrent  money, 
bonds  or  stocks,  or  otiier  securities,  and  of  loan- 
ing money,  without  being  incorporated." 

Section  1117  prescribes  the  terms  and  con- 
ditions upon  which  private  bankers  may  con- 
duct business  in  this  state,  which  reads  as 
follows: 

"Sec.  1117.  BequiremenU  for  Private  Banker 
— Change  of  Oionerskip. — ^No  person  or  company 
of  persons  shall  engage  in  the  business  of  bank- 
ing as  private  bankers  without  a  paid-up  capital 
of  _  not  less  than  ten  thoosand  aoUars,  and  if 
said  banking  business  is  to  be  carried  on  in  a 
city  having  a  population  of  one  hundred  and  fif- 
ty thousand  inhabitants  or  more,  then  without 
a  paid-up  capital  of  not  less  than  one  hundred 
thousand  dollars,  nor  until  he  or  they  shall  have 
made  a  statement,  subscribed  and  sworn  to  as 
correct  and  true  before  a  notary  public  by  each 
person  cannected  with  such  txisiness  as  owner 
or  partner,  setting  forth:  f^nit,  the  namesi  and 
places  of  residence  of  all  persons  interested  in 
the  business,  all  of  whom  shall  be  residents  of 
this  state,  and  the  amount  of  capital  invested ; 
and  second,  the  name  in  which  the  business  is 
to  l>e  conducted  and  the  place  at  which  it  is  to 
be  carried  on ;  which  statement  shall  be  ac- 
knowledged, recorded  in  the  oflSce  of  the  recorder 
ot  deeds  of  tbe  county  in  which  the  bank  is  to 
be  located,  and  a  certified  copy  of  such  recorded 
instrument  shall  be  filed  in  the  office  of  the  bank 
commissioner:  Provided,  however,  that  in  order 
to  accomplish  a  change  in  the  ownership  of  a 
private  bank,  it  shall  be  necessary  for  all  the 
partners  of  the  new  bank  to  make,  record  and . 
file  in  tbe  oflSce  of  the  bank  commissioner  a 
statement  in  form  and  manner  required  by  this 
section  for  establishing  a  new  bank." 

And  section  1118  confers  upoa  a  private 
banker  the  same  powers  and  rights,  and  Im- 
poses upon  him  the  same  duties  and  obliga- 
tions that  are  imposed  upon  duly  incorporat- 
ed banking  companies ;  and  In  so  far  as  is 
here  material  is  as  foUows: 

"No  private  banker,  who  receives  general  de- 
posits after  the  manner  of  banks  of  deposit  and 
discount,  shall  employ  any  part  of  his  capital, 
or  any  funds  deposited  with  or  borrowed  by  him. 
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in  dealing  or  tradin^r  b>i  buying  or  selling  landa, 
goods,  chattels,  wares  or  merchandise,  tnt  lie 
ma?  sell  and  dispose  of  all  kinds  of  property 
which  may  necessarily  come  into  liis  possession 
in  the  collection  of  his  loans  or  discounts.  Nor 
shall  any  sach  banker  ose  or  employ  his  capital 
or  funds  deposited  with  or  borrowed  by  him  in 
any  other  manner  than  banks  of  deposit  and  dis- 
count are  by  this  article  permitted,  or  loan  a 
greater  amount  to  any  person  or  loan  any  sum 
whatever,  except  upon  like  security  as  is  re- 
quired to  be  taken  by  banks  of  deposit  and  dis- 
count. Neither  shall  the  profits  of  such  private 
bank  be  distributed  to  the  owners  thereof  with- 
out first  setting  apart  to  surplus  account  at 
least  twenty  per  cent  of  the  net  profits  of  each 
year  until  the  surplus  equals  twenty  per  cent,  of 
the  capital,  and  said  surplus  shall  not  be  di- 
minished except  for  the  payment  of  any  losses 
which  may  occur:  Provided,  if  there  are  un- 
divided profits,  these  shall  first  be  used  in  the 
payment  of  such  losses." 

Section  1119  provides  tliat: 

"All  the  provisions  of  this  article  shall,  so  far 
as  the  same  are  applicable,  apply  to  all  private 
bankers  doing  business  in  this  state." 

Section  1095,  Bevised  Statutes  1909,  pro- 
vides that,  when  any  banking  corporation,  in- 
dividual banker  or  trust  company  shall  have 
filed  the  requisite  (tertlflcate,  paid  Incorpora- 
tion fees  and  other  fees,  before  snch  banking 
corporation  or  Individual  banker  shall  be  au- 
thorized to  do  business,  the  bank  commission- 
er shall  ascertain  whether  or  not  the  capital 
of  the  same  has  been  paid  in  cash.  It  tvtr- 
ther  provides  as  follows: 

"In  case  the  bank  commissioner  shall  find  that 
all  the  provisions  of  the  law  have  been  complied 
with  by  the  institutions  herein  named,  which  de- 
sire *  *  *  to  do  business,  he  shall  grant 
them  a  certificate  to  that  eSect.  Such  certifi- 
cate, or  certified  copies  thereof,  shall  be  taken 
in  all  the  courts  oi  this  state  as  evidence  of 
such  incorporatian." 

Section  1087  provides  that: 

"No  private  bank  or  banker  in  this  state  shall 
make  any  loan  or  discount  on  aocoont  of  the 
personal  security  or  obligation  of  the  proprie- 
tor, owner  or  partner  in  such  private  bank  in 
excess  of  ten  per  cent,  of  the  paid-up  capital  and 
surplus  of  such  private  bank  or  banker.  For 
any  violation  of  the  provisions  of  this  section, 
the  bank  commissioner  shall  have  authority,  in 
his  discretion,  to  make  application  for  the  at>- 
pointment  of  a  receiver  for  such  private  bank  or 
banker,  as  now  provided  by  law  in  case  of  in- 
solvent banks  and  trust,  companies." 

Section  1081,  R.  S.  1909,  places  Individual 
or  private  banks  under  the  same  regulations 
as  those  Incorporated  under  the  first  secttons 
of  article  2  of  cliapter  12.    It  reads: 

"If,  from  an  examination  made  by  the  t>ank 
commissioner,  or  by  one  of  his  examiners,  it 
shall  be  discovered  that  any  bank,  private  bank- 
er, savings  and  safe  deposit  company  or  trust 
company  is  insolvent,  or  that  its  continuance  in 
business  will  seriously  jeopardize  the  safety  of  its 
depositors  or  other  indebtedness,  and  if  the  action 
is  taken  from  an  examination  by  an  examiner  and 
such  examiner  shall  recommend  the  closing  of  the 
bank,  then  it  shall  be  the  duty  of  the  bank  com- 
missioner, if  he  approve  of  such  recommendation, 
by  himself  or  one  of  his  examiners,  immediately 
to  close  said  bank,  i>rivate  bank,  savings  and 
safe  deposit  company  or  trust  company,  and  to 
take  charge  of  all  the  property  and  effects  there- 
of. Upon  taking  charge  of  any  bank,  private 
bank,  savings  and  safe  deposit  company  or  trust 
company  the  bank  commissioner  shaQ,  as  soon 
w  practicable,  ascertain,  by  a  thorough  e^mi- 


nation  into  its  affairs,  its  actnal  financial  con- 
dition, and  whenever  he  shall  become  satisfied 
that  any  snch  bank,  private  banker,  savinss  and 
safe  deposit  company  or  trust  company  cannot 
resume  business  or  liquidate  its  indebtedness  to 
the  satisfaction  of  all  its  creditors,  be  shall  r»> 
port  the  fact  of  it  insolvency  to  the  Attorney- 
General,  who  shall  immediately  upon  the  receipt 
of  such  notice,  institute  proper  proceedings  m 
the  proper  court  for  the  purpose  of  having  a 
receiver  appointed  to  take  charge  of  swdi  bank, 
private  bank,  savinsrs  and  safe  deposit  c<Mnpany 
or  trust  company,  and  to  wind  up  the  affairs 
and  business  thereof,  for  the  benefit  of  its  de- 
positors, creditors  and  8to<&holders;  and  it  is 
made  the  duty  of  the  court,  or  the  judge  thereof 
in  vacation,  summarily  to  appoint  said  receiver 
to  take  possession  of  the  proiierty  and  assets  of 
said  bank,  private  banker,  savings  and  safe  de- 
posit company  or  trust  company,  for  the  purpose 
of  winding  up  the  business  thereof;  any  com- 
plaints or  opposition  of  the  bank,  private  bank- 
er, savings  and  safe  deposit  company  or  trust 
company  or  its  officers  subsequently  to  he  heard 
in  open  oonrt.  The  bank  commissioner  may  ap- 
point a  special  agent  to  take  charge  of  the  af- 
fairs of  an  insolvent  bank,  private  banker,  sav- 
ings and  safe  deposit  company  or  trust  company 
temporarily,  until  a  receiver  is  appointed  :  such 
agent  to  qualify,  give  bond  and  receive  compeo- 
sation  the  same  as  a  regularly  appointed  exami- 
ner of  the  department  of  banking;  such  com- 
pensation to  be  paid  by  such  bank,  private  bank- 
er, savings  and  safe  deposit  company  or  trust 
company,  or  allowed  by  the  court,  as  costs  in 
case  of  the  appointment  of  a  receiver:  Provided, 
that  in  no  case  shall  any  bank,  private  banker, 
savings  and  safe  deposit  company  or  trust  com- 
pany continue  in  charge  of  such  special  agent 
for  a  longer  period  than  sixty  days.  Any  bank, 
private  banker,  savings  and  safe  deposit  com- 
pany or  trust  company  receiving  deposits  and 
doing  business  in  this  state  under  the  laws  cited 
in  this  chal)ter,  may  place  its  affairs  and  assets 
under  the  control  of  the  bank  commissioner  by 
posting  a  notice  en  its  front  door  as  foUows: 
'This  bank  (or  trust  company)  is  in  the  bands  ot 
the  bank  commissioner.  The  posting  of  this 
notice  or  of  a  notice  by  the  bank  commiEsioner 
that  be  has  taken  possession  of  any  bank,  pri- 
vate bank,  savings  and  safe  deposit  company  or 
trust  company,  shall  be  sufficient  to  place  all  its 
assets  and  property,  of  whatever  nature,  in  the 
possession  of  the  bank  commissioner,  and  shall 
operate  as  a  iMr  to  any  attachment  proceedings 
whatever." 

This  section  uses  the  words  "indlvldnar* 
bank  or  banker  and  "private"  banks  or  bank- 
ers as  synonymoTis  terms. 

Section  1088  makes  it  the  duly,  among  oth- 
er things,  of  every  bank,  private  tiank  or 
banker,  savings  and  safe  deposit  company  or 
trust  company,  receiving  deposits,  to  cause  to 
be  made,  not  less  than  once  each  year,  by  a 
committee  of  at  least  three  of  its  sharehold- 
ers, an  examination  of  the  condition  of  Its 
affairs,  assets,  and  liabilities,  and  the  books 
and  other  documents  thereof,  and  file  tlieir 
vrrltten  report  one  copy  thereof  with  the  in^ 
stltntlon,  and  a  duplicate  thereof  with  the 
bank  commissioner: 

"Provided,  however,  that  should  any  such  cor- 
poration or  private  bank  or  banker  not  have  any 
owners  or  directors,  other  than  the  officers  there- 
of, that  then,  in  snch  event,  sold  examioatitm 
and  report  may  be  made  by  such  officers,  and  it 
is  hereby  made  their  duty  so  to  do,  nnder  the 
same  penalties  as  above  provided." 

[3]  By  a  careful  reading  of  statutes  before 
set  out,  it  Will  be  seen  that  section  1116  de- 
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fines  a  private  bank  oi'  banker  to  be  one  or 

more — 

"who  carry  oa  tbe  business  of  bankinc  by  r*- 
ceiving  money  on  deposit,  with  or  wiuout  in- 
terest, by  buying  and  selling  bills  ot  exchange, 
promissory  notes,  gold  or  silver  coin,  bullion, 
uncurrent  money,  bonds  or  stoclis,  or  other  se- 
carities,  and  of  loaning  money,  ioithout  being 
inoorporated."    (Italics  are  ours.) 

Private  bonkers  have  no  other  rights  and 
iwwers  than  those  just  stated,  for  the  reason 
that  "expresslo  unius  est  exclusio  alterius" ; 
and  section  1117  provides  for  tbe  creation  of 
an  Individual  or  private  bank,  and  forbids 
any  other  person  or  company  from  engaging 
in  the  business  of  private  bankers  without 
they  comply  with  the  provisions  thereof, 
which  have  been  hereinbefore  copied. 

From  the  foregoing  observations  It  will 
be  seen  that  no  person  or  persons  can  engage 
In  the  private  banldng  business,  except  upon 
compliance  with  the  terms  of  said  section 
1117 ;  and  not  until  then  are  they  private 
bankers,  nor  nntU  then  do  they  possess  the 
rights  and  powers  of  private  bankers,  which 
are  stated  in  said  section  1116;  but  when 
they  have  ccnnpUed  with  the  provisions  of 
that  section,  then  they  become  and  are  pri- 
vate bankers;  and  consequently  possess  the 
powers  and  privileges  not  possessed  by  other 
individuals  or  partnerships.  That  being  true, 
then  under  the  plain  and  unambiguous  lan- 
guage of  section  2  of  article  12  of  the  Con- 
stitution of  1875,  all  such  bankers  constitute 
a  corporation. 

That  section  reads  as  follows: 

"The  term  corporation,  as  used  in  this  article, 
shall  be  construed  to  include  all  Joint  stock  com- 
panies or  associations  having  anv  powers  or 
priviteife*  not  poa>e»sei  hy  individuaU  or  part- 
nersbips." 

A  foreword  before  proceeding:  The  Sage 
Banking  Company  was  originally  organized 
by  D.  H.  Sage  and  his  brother;  the  latter 
having  retired  from  business,  the  former  re- 
organized the  bank  Individually,  as  provided 
for  by  said  section  1117. 

It  has  been  suggested  that  the  last  three 
words,  "without  being  incorporated,"  of  sec- 
tion 1116,  declaring  what  is  a  private  bank, 
are  inconsistent  with  the  Idea  that  private 
banks  are  corporations.  That  would  be  true 
If  read  alcme;  but  when  read  in  connection 
with  all  the  other  statutes  applicable  to  such 
banks  and  those  governing  banlcs  Incorporat- 
ed and  to  be  incorporated  under  the  general 
banking  laws,  it  will  be  seen  that  those  words 
were  used  to  designate  private  banks  from 
banks  incorporated  under  the  general  bank- 
ing laws  of  the  state. 

It  has  been  suggested  that  because  of  the 
facts  that  a  private  bank  may,  under  the 
statute,  be  organized  by  a  single  individual 
or  more,  that  no  charter  Is  Issued  to  it ;  that 
no  provision  is  made  for  the  issuance  of  stock 
to  tbe  incorporators,  or  for  the  election  of 
officers  and  a  board  of  directors,  etc. ;  it  can- 
not be  logically  maintained  that  it  was  the 


design  of  the  Legistatore  tttat  prirate  banks 

should  be  incorporated. 

It  is  true  private  banks  are  not  incorporat- 
ed under  the  statutes  as  other  t>ank8  are, 
yet  under  a  general  statute,  the  bank  commis- 
sioner Is  empowered  to  issue  to  suCh  person 
or  persons,  as  may  desire  to  engage  In  the 
private  banking  business,  a  certificate  author- 
izing him  or  them  to  so  do,  upon  complying 
with  the  provisions  of  sectl(«  1117,  which  at 
least  constitutes  such  an  Institution  a  sepa- 
rate legal  entity,  or  a  quasi  corporation,  com- 
pletely separating  Its  business  from  the  gen- 
eral business  of  the  proprietors  thereof. 
This  Idea  will  be  enlarged  upon  during  the 
course  of  the  opinion. 

I  fully  appreciate  tbe  force  of  that  argu- 
ment ;  bat  if  we  consider  tbe  unlimited  pow- 
er of  the  Legislature  in  that  regard,  as  I 
have  previously  pointed  oat,  with  no  design 
expressed  on  Its  part  to  abolish  private  banks 
whl(^  were  numerous  at  the  time  of  the  adoiK 
tlon  of  the  Constitution  and  at  the  time  the 
statutes  mentioned  were  enacted,  I  am  of  the 
opinion  that  the  Legislature  Intended  to  rem- 
edy the  evils  previously  menticmed  and  not 
to  abolish  the  private  banking  business,  and 
that  in  order  to  do  so,  it  was  necessary  to 
completely  segregate  the  private  banking 
business  of  the  state  from  the  solidarity  of 
the  owner's  general  business  and  make  eadi 
rest  upon  Its  own  bottom,  and  thereby  make 
a. private  bank  a  separate  and  distinct  entity 
from  the  general  business  of  the  owner  and 
subject  the  assets  thereof,  first,  to  the  pay- 
ment of  the  bank's  creditors,  and,  second.  If, 
thereafter,  any  remains,  they  might  go  under 
the  general  laws  to  the  payment  of  the  gen- 
eral creditors,  and  yet  not  to  disturb  tb» 
ownership  of  the  bank  or  Its  management  or 
control  by  the  owners,  as  provided  by  law. 

Such  an  entity,  as  before  suggested,  might 
more  properly  be  designated  as  a  quasi  cor- 
poration when  owned  by  more  than  one  per- 
son, and  a  quasi  corporation  sole,  when  own- 
ed by  but  one  person,  with  their  rights,  pow- 
ers, duties,  and  obligations  conferred  and 
defined  by  statute.  This  Is  the  clear  com; 
mon-sense  reading  of  the  statutes,  and  they 
fully  remedy  the  evils  which  lead  to  their 
enactments. 

[«]  Sections  1118  and  1119  before  quoted 
place  the  business  of  a  private  bank  in  the 
same  situation  as  that  of  an  ordinary  incor- 
porated bank  under  the  laws  of  this  state, 
and  provide  that: 

"All  the  provisions  of  this  article  (IT)  shall 
so  far  as  the  same  are  applicable,  apply  to  all 
private  bankers  doing  basineas  in  this  state." 

Further  clarity  will  be  added  to  the  conclu- 
sions before  stated  when  we  consider  those 
sections  of  the  statute  governing  general 
banlu  and  general  banking  business  in  con- 
nection with  those  that  are  specially  applica- 
ble to  private  banks. 

The  following  provision  found  in  secHon 
1087  strongly  Indicates  a  complete  separation 
of  tbe  private  bank  and  its  business  from  all 
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other  bnxtness  of  the  organizers  aad  owners 
thereof,  viz.: 

"No  private  bank  or  banker  in  this  stat^  shall 
make  any  loan  or  discount  on  account  of  the 
personal  security  or  obligation  of  the  proprietor, 
owner  or  partner  in  such  private  bank  in  excess 
of  ten  per  cent,  of  the  paid-up  capital  and  sur- 
plus of  such  private  bank  or  banker.  For  any 
violation  of  the  provisions  of  tliis  section,  the 
bank  commissioner  shall  have  authority,  in  his 
discretion,  to  make  application  for  the  appoint- 
ment of  a  receiver  for  such  private  bank  or 
banker,"  etc 

This  language  of  the  statute  clearly  indi- 
cates that  the  Legislature  understood  that  it 
had  Strega  ted  the  private  bank  from  the 
general  business  of  the  owner  thereof,  had 
formed  it  into  a  separate  entity  or  a  quasi 
body  corporate,  and  had  thereby  prevented 
the  assets  thereof  from  being  commingled 
with  and  owned  by  the  organizers  of  the 
bank  in  bis  individual  capacity ;  and  at  the 
same  time  liad  subjected  those  assets  to  the 
payment  of  its  creditors  in  preference  to  the 
other  creditors  of  the  owner  of  the  bank  as 
previously  stated.  If  that  was  not  the  inten- 
tion of  the  Legislature,  then  why  did  it  pro- 
vide in  said  section  that  a  jirivate  bank  shall 
not  lend  more  than  10  per  cent,  of  its  paid-up 
capital  stock  and  surplus  to  the  owner  of  the 
bank,  etc?  If  the  money  deposited  in  and  the 
assets  of  the  bank  belong  individually  to  the 
proprietor  or  owner  thereof,  as  contended 
for  by  counsel  for  respondent,  and  that, 
therefore,  the  bank  is  mily  a  coffer  or  a  vanlt 
in  which  they  are  placed  by  him  for  safe- 
keeping, then  why  did  the  Liegislature  make 
it  unlawful  for  that  coffer  or  that  vault  to 
lend  to  the  owner  of  the  same  mora  than  10  per 
cent  of  his  owa  money,  which  he  bad  plac- 
ed therein  for  safe-keeping,  and  could  lawful- 
ly use  any  or  all  of  it  as  he  saw  proper  to  do? 
I  am  unable  to  understand  how  a  strong  box 
or  an  arched  structure  with  strong  doors  can 
act  in  any  manner  whatever,  much  less  to 
count  out  and  lend  money,  and  to  distinguish 
its  owner  from  other  persons.  Nor  can  I 
understand,  if  counsel  for  respondent  Is  cor- 
rect, wliy  a  receiver  should  be  appointed  for 
said  coffer  or  vault,  or  how  it  could  be  dis- 
solved by  an  order  of  court,  and  its  business 
affairs  wound  up  and  its  assetd  distributed 
among  it  creditors,  as  is  provided  for  by  sec- 
tion 1081,  when  it  never  had  any  being  (ex- 
cept a  physical  one),  assets,  or  creditors.  In 
that  case  the  bank  or  coffer  and  its  contents 
t>elong  to  the  organizer  of  the  bank,  and  all 
may  be  seized  and  taken  to  pay  the  owner's 
general  creditors  In  other  words,  according 
to  the  ccHitention  of  counsel  for  respondent, 
a  private  bank,  under  the  laws  of  this  state, 
has  no  legal  existence,  nor  capacity  to  trans- 
act business  upon  its  own  account;  but  at 
most,  it  is  only  a  depository  for  the  safe- 
keeping of  the  money  deposited  therein, 
which  belonged  to  the  owner  of  the  bank,  and 
it  may  be  taken  for  the  payment  of  his  in- 
dividual debts  in  general. 

If  that  is  true,  then  there  U  but  <«e  theory 


under  the  sun,  known  to  man,  by  which  It  can 
be  lawfully  done,  and  that  is  upon  the  theory 
that  when  a  person  deposits  money  in  a 
private  bank  he  is  simply  lending  the  same 
to  the  owner  of  the  bank,  through  it  as  bis 
agent,  and  therefore  it  may  be  taken  for  the 
payment  of  his  general  indebtedness.  No 
such  design  can  be  gathered  from  the  legisla- 
tion of  this  state  upon  that  subject,  and  I 
am  sure  that  such  is  not  the  understanding 
of  the  depositors  of  such  institutions.  More- 
over, if  such  banks  are  not  separate  entities, 
then  the  law  of  the  state  has  clothed  the  wolf 
in  sheep's  clothing,  and  thereby  induced  the 
people  of  this  state  to  lend  their  money  to 
Individuals  under  the  belief  and  understand- 
ing that  they  were  depositing  them  in  such 
institutions  for  safe-keeping,  safeguarded  by 
stringent  penal  laws  against  being  used  and 
speculated  with  by  the  proprietors  thereof. 
All  of  these  matters  point  to  the  fact  tliat 
such  banks  are  separate  entities,  transacting 
business  upon  their  own  account,  Just  the 
same  as  all  other  classes  of  banks  do,  and 
their  assets  must  be  first  used  for  the  pay- 
ment of  their   liabilities. 

Again,  by  section  1089,  all  private  banks  of 
this  state  are  required  to  be  examined  so  oft- 
en by  the  bank  commissioner,  and  a  penalty  Is 
prescribed  for  any  such  bank  refusing  to  sub- 
mit to  such  examination. 

Is  that  consistent  with  the  idea  that  the 
bank  and  all  of  its  assets  are  the  individual 
pr<^rty  of  the  owner  of  the  bank?  I  think 
not ;  for  the  very  object  of  such  e.xaminatlons 
is  to  ascertain  the  solvency  or  insolvency  of 
the  bank,  for  the  protection  of  the  depositors 
and  other  creditors  of  the  institution,  as  well 
as  the  community  at  large.  That  l>eing  true, 
what  good  purpose  would  be  served  by  such 
examinations  If  the  bank  is  not  a  corporate 
body  and  does  not  transact  business  on  its 
own  account,  but  is,  as  contended  for  by  coun- 
sel for  respondent,  only  an  instrtunentality 
with  which  the  owner  of  the  t>ank  transacts 
a  part  of  his  individual  business,  and  that  the 
assets  thereof  belong  to  him  in  the  same  sense 
that  he  owns  a  farm  with  the  stock  thereon, 
a  store  with  the  merchandise  therein  or  any 
other  business  enterprise?  I  submit  no  good 
wliatever  would  be  realized  therefrom;,  for 
the  obvious  reason  that  if  the  bank  is  not  a 
separate  entity,  but  is  an  integral  part  of  the 
general  assets  of  its  owner,  then  his  solvency 
or  insolvency  would  determine  the  solvency 
or  insolvency  of  the  so-called  bank;  and  the 
financial  c<mdltion  of  the  latter  could  not  be 
ascertained  by  an  examination  made  by  the 
bank  commissioner  without  he  should  also 
investigate  the  financial  condition  of  the  own- 
er of  the  bank.  The  owner  of  the  bank  might 
be  indebted,  for  instance.  In  the  sum  of  9250.- 
000,  and  have  only  $50,000  worth  of  indi- 
vidual assets  outside  of  those  deposited  in 
the  bank,  and  $100,000  depof^ted  therein.  In 
that  case  his  indebtedness  would  exceed  his 
combined  assets^  those  in  and  out  of  the  hank. 
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by  tbe  sum  of  ^00,000;  yet  that  fact  wonld 
not  and  conld  not  appear  from  an  examina- 
tion of  tbe  financial  condition  of  the  bank 
only,  and  consequently  the  examination  of  the 
bank  wonld  not  be  worth  a  penny  to  any  one. 

Again,  anppose  the  contention  of  oonnsel 
for  respondent  Is  right,  and  that  a  private 
bank  is  absolutely  solvent  (that  Is,  it  has 
more  money  and  other  valuable  assets  on  hand 
than  are  necessary  to  pay  every  dollar  of  Its 
Indebtedness),  and  at  tbe  same  time  the  own- 
er of  tbe  bank  la  hopelessly  insolvent  (that 
Is,  his  assets  in  and  out  of  tbe  bank  are 
wholly  insufficient  to  pay  bis  indebtedness, 
wbich,  of  coarse,  according  to  the  contention 
of  said  oonnael,  includes  the  Indebtedness  of 
tbe  bank) ;  and  snppoae,  furtber,  that  under 
tbose  oondltl<Kia  the  owner  of  the  private 
bank  should  receive  deposits  for  tbe  bank 
when  be  knew  of  said  insolvency,  would  the 
owner  in  that  case  be  guilty,  under  the  stat- 
utes of  this  state,  of  the  crime  of  receiving 
deposits  for  tbe  bank  after  he  knew  of 
hit  insolvency  T  In  my  opinion,  that  question 
sboQld  be  answered  in  the  negative,  for  the 
reasons  that  the  statute  refers  to  the  insol- 
vency of  the  bank  itself,  and  not  to  the  in- 
solvency of  tbe  individual  owner  thereof; 
and  there  Is  no  statute  of  that  character  ap- 
plicable to  a  pers<n  who  receives  deposits  of 
money  from  others  in  bis  individual  capacity. 

Moreover,  section  1089  provides  that  if  the 
bank  commissioner  shall  report  that  any  such 
bank  is  Insolvent  when  it  is  solvent,  or  sol- 
vent when  it  is  insolvent,  he  shall  be  liable 
on  his  official  bond  for  all  damage  done 
thereby. 

Now,  If  the  cmitention  of  counsel  for  re- 
spondent is  correct,  then  how  could  the  com- 
missioner ascertain  whether  tbe  bank  is  sol- 
vent or  Insolvent  if  it  is  not  a  separate  entity, 
and  he  having  no  authority  to  Investigate  tbe 
financial  condition  of  tbe  owner  of  tbe  bonk? 
Under  that  assumption  be  coold  by  no  pos- 
sible means  ascertain  tbe  financial  condition 
of  any  private  bank  in  the  state,  and  would 
thereby  render  hlmaelf  liable  on  bis  bond 
in  every  case  where  tbe  owner  of  the  bank 
slioald  happen  to  be  Insolvent  at  the  time  the 
examination  la  made,  notwithstanding  the 
fact  that  tbe  bank  Itself  was  p^fectly  aol' 
vent. 

Not  only  that,  section  1091  provides  that 
virbenever  the  bank  commissioner  shall  neg- 
lect or  violate  any  of  tbe  duties  of  bis  office 
regarding  such  banks,  etc,  be  shall  be  deemed 
guilty  of  a  felony,  eta 

Tbls  (dearly  shows  that  sndi  a  bank  is  a 
separate  institution  from  all  otber  business 
of  its  owner,  for  otherwise  the  commissioner 
would  have  no  authority  to  examine  such 
banks  or  discharge  his  numerous  otber  duties 
regarding  them. 

There  are  otber  provisions  of  tbe  statutes 
lending  strength  to  tbe  views  herein  express- 
ed ;  bat  in  my  opinion  those  considered  clear- 
ly establish  the  fact  tbat  all  grivate  bankg 


in  this  state  are  aepttrmte  entities  from  all 
other  business  enterprises  of  the  owners  or 
proprietors  thereof,  and  therefore  no  good 
would  flow  from  a  further  c<wsiderati«a  of 
those  statutes. 

The  St.  Louis  Court  of  Appeals,  in  the  case 
of  Gupton  V.  Garr,  147  Mo.  App.  105,  125  S. 
W.  849,  held  contrary  to  the  views  here  ex- 
pressed; but  we  are  clearly  of  the  opinion 
that  our  learned  brothers  of  that  court  mis- 
conceived the  very  object  and  purpose  tbe 
legislature  Intended  to  acoomplisb  by  tbe 
enactment  of  the  statutes  under  comiidcra- 
tion,  and  therefore  drew  erroneous  conclu- 
sions as  to  the  meaning  of  said  legislation. 
We  are  therefore  of  the  opinion  tbat  said 
case  should  be  overruled,  and  it  is  aooordlng- 
ly  done. 

I  am  therefore  clearly  of  tbe  opinion  tbat 
tbe  assets  of  tbe  Sage  Banking  Company  be- 
long to  that  institution,  and  for  tbat  reason 
its  creditors  have  a  priority  of  right  to  them 
over  the  rights  of  the  creditors  of  D.  H.  Sage, 
and  tbat  they  shoold  be,  first,  applied  in  pay- 
ment of  tbelr  claims,  and,  second,  if  any  re- 
mains thereafter,  tb«i  in  payment  of  hli9  in- 
dividual creditors  as  provided  by  law. 

[f  ]  III.  The  reepondoit  has  filed  a  motion 
in  this  court  to  dismiss  tbe  appeal  ft>r  the 
reason  that  the  act  of  tbe  drcuit  court  of 
Clark  county,  appointing  Turner  receiver  of 
the  Sage  Banking  Oompaaty,  was  coram 
non  Judice;  the  application  for  said  ai^lnt- 
ment  having  been  made  subsequent  to  tbe 
filing  of  the  petition  asking  tbat  said  Sage 
be  adjudged  an  inv<rinntary  bankrupt 

There  are  other  grounds  also  assigned,  but 
they  are  all  germane  to  the  one  stated,  and 
the  disposition  of  tbat  will  dispose  of  all. 

There  is  no  merit  in  tiie  motion  for  two 
reasons:  First,  because  tbe  bank  was  in  tbe 
bands  of  tbe  bank  commissioner,  through  his 
agent,  Tomer,  before  the  petition  in  bank- 
ruptcy bad  been  filed  against  D.  H.  Sage. 
The  taking  iMssession  of  the  bank  under  sec- 
tion 1061  is  tbe  first  step  taken  In  bringing 
suit  under  sections  1082  and  1083,  tot  the  ap- 
pointment of  a  receiver  thereof,  and  to  wind 
up  tbe  affairs  of  the  bank ;  and  tbat  posses- 
sion thereof  by  tbe  commissioner  was  suffi- 
cient custody  of  the  prt^ierty  to  give  tbe  cir- 
cuit ooort  Jurisdiction  of  tbe  cause;  and, 
second,  tbe  filing  of  the  petition  in  bank- 
ruptcy against  D.  H.  Sage,  individually,  did 
not  place  the  assets  of  tbe  Sage  Banking 
Company  in  custodia  legis;  evidently  not  to 
tbe  extent  of  depriving  the  drcalt  court  of 
its  Jurisdiction  to  decide  to  pass  upon  the 
questions  here  presented. 

For  the  reasons  stated,  tbe  motitMi  to  dis- 
miss tbe  appeal  Is  overruled. 

For  the  reasons  stated  tbe  Judgment  of  tbe 
drcnlt  cotirt  is  reversed,  and  the  cause  re- 
manded. 

OBAVBS,  BLAIB,  and  REVBLLB.  JJ., 
concur.  BOND,  J.,  dlssenta  WALKER  and 
FARIS.  JJ^  absent 
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On  Motion  to  Modify. 

GRAVES,  J.  [>]  The  motion  to  modify  the 
opinion  sbould  be  sustained  in  toto.  All  ex- 
cept the  first  ground  of  the  motion  refer  to 
mere  clerical  oversights,  and  should  be 
granted  without  argument,  and,  as  I  under- 
stand, the  opIni(Mi  will  be  corrected  in  these 
details. 

The  first  ground  of  the  motion  requests  us 
to  strike  out  the  following  clause  from  the 
opinion: 

"But  we  do  not  deem  it  wise  or  proper  to  de- 
cide the  incidental  question  thereto,  as  to  wheth- 
er or  not  the  circuit  court  of  Clark  county  has 
the  legal  right  to  administer  the  assets  of  the 
bank,  for  the  reason  the  federal  court  has  the 
actual  custody  of  the  same ;  whether  rightfully 
or  wrongfully,  we  express  no-  opinion,  and  we 
presume  that  court  will  finally  dispose  of  the 
assets  according  to  law." 

This  clause  should  be  stricken  out  because 
it  confiicts  with  the  real  holding  in  this  ca:«. 
The  opinion  elsewhere  decides  Just  what  this 
clause  says  we  will  decline  to  decide.  To  get 
the  connection  we  will  state  the  f^cts.  The 
opinion  holds,  and  rightfully  holds,  that  this 
court  can  decide  the  question  as  to  whom 
these  assets  belong.  The.  opinion  then  dis- 
cusses our  state  law^,  and  very  rightfully 
concludes  that  the  circuit  court  of  Clark 
county  rightfully  became  possessed  of  these 
assets  by  and  through  a  receiver  appointed 
by  It  The  opinion,  in  the  last  paragraph 
thereof,  after  correction  by  Inserting  the 
word  "not,"  rightfully  holds  that: 

"l%e  filing  of  the  iwtition  in  bankruptcy 
against  D.  U.  Sage,  individually,  did  not  place 
the  assets  of  the  Sage  Banking  Company  in 
custodia  legis." 

Further,  the  appeal  tn  this  case  was  taken 
from  the  order  of  the  circuit  court  directing 
its  receiver  to  turn  over  these  assets  to  the 
trustee  In  bankruptcy  of  the  federal  court, 
appointed  on  an  application  which  we  say 
did  not  place  the  assets  In  custodia  legis. 
This  Judgment  of  the  circuit  court  of  Clark 
county  our  opinion  reverses.  In  other  words, 
we  say  the  judgment  directing  the  receiver 
in  the  circuit  court  to  transfer  the  assets  to 
the  trustee  in  bankruptcy  was  wrong,  and 
that  the  circuit  court  should  have  held  that 
the  trustee  in  bankruptcy  had  no  title  or  in- 
terest In  the  assets,  and  was  not  entitled  to 
the  possession. 

These  holdings  in  the  opinion  ore  In  direct 
condlct  with  the  clause  asked  to  be  stricken 
out  by  this  motion.  That  clause  says  we 
wlU  not  decide  whether  or  not  tbe  circuit 
court  has  the  legal  right  to  administer  the 
assets  of  the  bank,  which  directly  contra- 
venes all  else  that  is  said  In  the  opinion. 
When  we  reverse  the  Judgment  of  the  circuit 
court,  as  we  do,  It  Is.  tantamount  to  saying 
that  the  administration  of  the  estate  was 
properly  in  that  court  This  for  the  reason 
that  the  Judgment  we  reverse  is  one  by  which 
the  circuit  court  of  Clark  county  dlv<ested 
itself  of  the  administration  of  the  estate. 
Not  only  this,  but  when  we  said  that  the  peti- 


tion in  bankruptcy  did  not  place  tt>e  assets 
Involved  here  in  custodia  legis,  we  in  effect 
said  that  the  bankruptcy  court  could  not  ad- 
minister these  assets.  And  yet,  further, 
when  we  say,  as  we  do  in  the  opinion,  that 
the  Sage  Banking  Company  la  under  our  law, 
such  a  legal  entity  as  not  to  bring  it  within 
the  terms  of  the  Bankruptcy  Act,  we  neces- 
sarily say  that  the  administration  of  these 
assets  is  in  the  state  court 

The  clause  mentioned  in  appellant's  moti<Hi 
to  modify  our  opinion  should  be  stridden  from 
the  opiniim.  It  escaped  my  attention  at  the 
time  I  concurred  In  tbe  opinion. 

We  should  do  in  this  case.  Just  as  this 
court  did  in  State  ex  reL  v.  Woodson,  Judge, 
164  Mo.  440,  64  S.  W.  774.  In  that  case,  as  in 
this,  the  court  of  the  state  had  divested  its 
receivers  of  the  right  to  administer  the  estate 
and  directed  them  to  turn  over  the  assets 
to  the  receivers  of  the  federal  court  In  that 
case,  as  It  is  claimed  in  this  case,  the  receiv- 
ers In  the  state  court  had  turned  over  to  tbe 
receivers  in  the  federal  court 

The  appeal  in  that  case,  Just  as  In  this 
case,  was  from  the  order  of  the  state  court 
divesting  itself  and  its  receivers  of  the  ad- 
ministration of  the  estate,  nils  court  held 
that  the  administration  was  proi)erly  In  the 
state  court,  and  quashed  the  order  which 
took  such  administration  from  the  state 
court  to  the  federal  court  In  other  words, 
we  decided  which  court  had  jurisdiction  of 
the  estate,  as  we  have  done  In  this  case,  save 
and  except  what  Is  said  tn  the  clause  men- 
tioned. 

The  motion  to  modi^  opinion  should  be 
and  is  sustained,  and  opinion  modified,  as 
herein  Indicated. 

FABIS,  BI/AIB,  and  BJE1VELX<B,  JJ.,  coo- 
cur.  WOODSON,  U  J.,  dissents  to  this  opin- 
ion, and  BONO,  J^  dissents  as  to  both 
opinions.  

STATB  ex  rel.  BARKER,  Atty.  Gen.,  v.  SAGB 

et  al.   (TURNER  et  al.  Interveners). 

(No.  18068.) 

(Supreme  Court  of  Missouri.     Feb.  25.  191(U 

In  Banc.  Suit  by  the  State,  on  the  relation 
of  John  T.  Barker,  Attorney  General,  against 
"D.  H.  Sag«,  doing  business  under  the  name  of 
Sage  Banking  Company  of  Alexandria.  John- 
son B.  Angle,  trustee  in  bfmkruptcy,  filed  an 
interplea,  and  McDermott  Turner,  receiver  of 
the  Sage  Banking  Company,  and  others,  filed 
separate  pleas  or  answers  to  the  interplea. 
From  a  judgment  for  the  interpleader,  the  re- 
maining parties  appeal.  Beversed  and  re- 
manded. 

WOODSON,  C.  J.  This  ease  involw  tbe 
same  facts  and  presents  the  same  questioas  of 
law  that  were  involved  in  case  No.  189S0,  1S4 
S.  W.  U84,  decided  this  25th  day  of  Febniaiy. 
1916. 

The  opinion  in  that  case  is  controlling  in  this : 
and  for  the  reasons  there  stated,  the  iudgment 
of  the  circuit  court  is  reversed,  and  uie  caoae 
remanded. 

GRAVES,  BLAIR,  and  RESVELLE.  33.,  con- 
cur. BOND,  J.,  disseutsb  WALKER  and 
PARIS,  JJ.,  absent. 
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HOWABD  et  aL  y.  HOW  ABO.    (No.  177320 

(Supreme  Court  ol  Missouri,  Di-rition  No.  1. 
March  30,  1916.) 

Weu-s  «=3539,  674  — CoNSTBUcnow— Estate 
r)Evis«i>— Fbk  SntPLB— Tbuots. 

Where  a  testator  densed  a  ahare  to  a  son 
in  fee,  with  a  later  clause  of  the  will  that  his 
other  three  children  act  aa  guardian  of  the  dev- 
isee, giving  him  every  12  months  the  interest  or 
proceeds  ol  Us  share  of  the  estate,  and  providing 
that,  should  said  son  die,  his  share  should  be 
Uivided  amo{ig8t  his  heirs,  title  vested  in  dev- 
isee in  fee,  unaffected  by  any  testamentary  trust 

[Ed.  Note;— For  other  cases,  see  Wills,  Cent 
Dis.  H  1163,  1302-1309,  1685;  I>ec.  Dig.  «»=» 
539,  674.] 

Blair.  J.,  (Ksseoting. 

Error  to  Clrcnlt  Cotirt,  livlngBton  Comity. 

Action  by  Alpbeus  M.  Howard  and  others 
against  Augustus  Howard.  Judgment  of 
IiartiticD,  and  defoidant  brings  error.  Re- 
versed and' remanded. 

Craven  &  Moore,  ot  Excelsior  Springs,  for 
plaintiff  In  error.  W.  B.  Fowler,  ol  Excel- 
sior Springs,  for  defendants  in  error. 


BROWN,  O.  This  Is  partition.  The  pett 
tlon  (omitting  caption)  is  as  follows: 

"FlaintifEs  state :  That  Nicholas  Howard,  late 
of  Clay  coanl7.  Mo.,  died  seised  in  fee  of  the 
following  described  tracts  or  parcels  of  land 
situate  m  the  county  of  Livingston  and  state 
of  Missouri,  to  wit:  The  southwest  quarter  of 
Hection  No.  1,  township  No.  59,  range  24, 
and  the  sontheast  quarter  of  section  2,  township 
No.  59  range  No.  24.  That  said  Nicholas  How- 
ard left  as  his  sole  heirs  the  following  named 
children :  Alpheus  M.  Howard,  Lenora  E.  How- 
ard, Peter  G.  Howard,  and  Augustus  Howard. 
That  the  said  Nicholas  Howar^  left  a  will, 
which  has  been  duly  probated  according  to  law 
in  Clay  county.  Ma,  and  that  by  the  terms  of 
said  will  be  left  one-fourth  of  all  his  real  and 
personal  property  to  Alpheus  M.  Howard,  one- 
fourth  to  Iienota  E.  Howard,  one-fourth  to  Pe- 
ter 6.  Howard,  and  one-fourth  to  Augustus 
Howard,  according  to  the  terms  of  said  will 
herein  set  forth.  That  the  will  of  said  Nicholas 
Howard  is  In  words,  signs,  and  figures  as  fol- 
lows: 

'*  'Owing  To  the  Brevity  and  uncertainty  of 
Human  Ufe  and  while  my  mind  is  clear  and 
sound  I  wish  to  make  a  Disposal  of  my  Property 
amongst  or  Between  my  Children. 

"  'F^rst  I  wiU  Bequeath  to  Lenora  E.  How- 
ard, one-fourth  of  all  my  Beal  and  Personal 
Property. 

"  'Second.  I  will  and  Bequeath  to  Augustus 
Ho'ward,  one-fourth  of  all  my  Beal  and  Person- 
al Property. 

"  'Third.  I  will  and  Bequeath  Alpheus  How- 
ard, one-fourth  of  all  my  Real  and  Personal 
Property. 

"  'Fourth.  I  will  and  Bequeath  to  Peter  G. 
Ho-nrard,  one-fourth  of  all  my  Real  and  Per- 
sonal Property. 

"  'It  is  also  Both  my  will  and  desire  that 
Lienora  B.  Howard,  Alpheos  Howard  and  Peter 
Gr.  Howard  act  as  Guardian  (after  my  Death) 
for  Augustus  Howard  giving  To  him  every 
twelve  months  the  interest  or  Proceeds  of  his 
fourth  of  my  estate  this  is  Done  to  keep  Au- 
^stns  Howard  from  spending  or  squandering 


same  and  should  said  Augustus  Howard  Die 
then  will  is  that  his  ahare  of  my  estate  Be  le- 
gally Divided  amongst  his  heirs. 

'VlJuly  the  «th.  IMS.        Nicholas  Howard. 
"  'Witness : 

"  'C.  M.  Ewint 
•"W.  N.  McKInney.' 

"That  the  parties  hereto  have  title  to  said 
land  as  follows:  The  said  Alpheus  M.  Howard, 
licnora  E.  Howard,  and  Peter  ti.  Howard  are 
each  entitled  to  the  nndivided  one-fourth  part 
of  said  land  tn  fee:  that  the  said  Alpheus  M. 
Howard,  Iienora  E,  Howard,  and  Peter  G. 
Howard  as  guardians  and  trustees  of  and  for 
Augustas  Howard,  under  the  terms  and  condi- 
tions of  the  last  will  and  testament  of  the  said 
Nicholas  Howard,  deceased,  as  herein  set  forth, 
are  entitled  to  the  remaining  undivided  one- 
fourth  part  of  said  land,  and  to  hold  the  inter- 
est and  proceeds  of  the  same  for  the  use  and 
benefit  of  said  Augustus  Howard  as  set  forth  in 
said  will.  That  all  debts  against  said  estate 
have  been  paid  In  full  out  of  the  personal  prop- 
erty of  said  estate,  and  none  of  said  real  prop- 
erty^will  be  needed  for  the  payment  of  debts. 

"Plaintiffs  pray  that  partition  be  made  of  such 
land  in  accoraance  vrith  the  respective  rights  of 
the  parties,  and  that  if  partition  cannot  be  made 
in  Und  that  said  land  may  be  sold  and  the  pro- 
ceeds appropriated  according  to  the  respective 
rights  of  the  parties  hereto,  and  for  such  other 
and  further  'reUef  as  to  the  court  may  deem 
meet  and  just  in  the  premises." 

At  the  S^tember  term  the  defendant  by 
attorney,  appeared  and  waived  process,  but 
did  not  answer.  The  court  thereupon  enter- 
ed its  Interlocutory  Judgment  for  partition  as 
follows: 

"That  Nicholas  Howard,  late  of  Clay  county. 
Mo.,  died  seised  in  fee  of  the  following  described 
tracts  or  parcels  of  land  situated  in  the  county 
of  Livingston  and  state  of  Missouri,  to  wit: 
The  southwest  quarter  of  section  No.  1,  town- 
ship No.  50,  range  24,  and  the  southeast  quarter 
of  section  2,  township  69,  range  No.  24.  That 
Nicholas  Howard  left  as  his  sole  heirs  the  fol- 
lowing named  children:  Alpheus  M.  Howard, 
Lenora  B.  Howard,  Peter  G.  Howard,  and  Au- 
gustus Howard.  That  the  inta-ests  of  the 
several  parties  hereto  in  the  described  real  es- 
tate is  as  follows :  Alpheus  M.  Howard,  an  un- 
divided one-fourth  interest;  Lenora  E.  Howard. 
an  undivided  one-fourth  interest;  Peter  G.  How- 
ard, an  undivided  one-fourth  interest;  Augustus 
Howard  (or  Alpheus  M.  Howard,  Lenora  E. 
Howard,  and  Peter  G.  Howard,  as  trustees  for 
Augustus  Howard),  an  undivided  one-fourth  in- 
terest It  being  ascertained  and  determined  that 
Augustus  Howard  is  the  lawful  owner  of  said 
one-fourth  interest,  but  whether  he  is  entitled 
to  the  same  absolutely  or  with  said  named  per- 
sons who  were  by  the  last  will  and  testament 
of  Nicholas  Howard,  deceased,  ancestor  and 
former  owner  of  said  land  attempted  to  be  ap- 
pointed testamentary  guardian  of  said  Augustus 
Howard  and  of  his  interest  in  said  real  estate, 
is  by  agreement  of  parties  in  open  court  left 
open  to  the  further  decision  and  determination 
of  this  court  or  of  some  other  court  having 
jurisdiction  of  the  subject-matter  and  of  the 
parties. 

"It  is  further  ordered  that  George  Gardner, 
Hal  Baker,  and  L.  L.  Lauderdale,  three  disin- 
terested persons,  residents  of  livingston  county, 
Mo.,  and  possessing  all  of  the  statutory  qualifi- 
cations, be  and  they  are  hereby  appointed  com- 
nassioners  to  make  partition  of  the  premises 
in  plaintiffs'  petition  described  among  the  par- 
ties in  interest  according  to,  their  respertive 
rights  as  herein  ascertained  and  determined, 
with  instructions  to  set  off  to  Alpheus  M.  How- 
ard one-fourth,  to  Lenora  E.  Howard,  one- 
fourth,  to  Peter  G.  Howard,  one-fourth,  and  to 


ts>For  other  cases  see 
184  S.W.-63 
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set  off  the  other  one-fourth  as  the  interest  of 
Augustas  Hbward;  that  whether  the  same  shall 
be  held  by  him  individually  and  in  fee  or  by 
said  iniaraians  or  trustees  shall  be  determined 
by  this  court  or  some  other  court  having  juris- 
diction of  the  subject-matter  and  of  the  ptvrties 
ic  the  future,  and  that  said  commissionerB  make 
their  report  at  the  next  January  term,  1912,  ot 
this  court" 

The  commissionera  divided  the  land  in 
kind  among  the  four  children  of  tbe  testator, 
and  reported  at  the  April  term,  1912,  and  the 
court  entered  the  following  judgment: 

"And  the  court  having  heard  and  being  duly 
satisfied  that  said  report  is  just  and  correct, 
and  no  objections  to  the  confirmation  thereof 
being  made,  although  said  report  haa  been  filed 
66  days,  it  i»  by  the  court  considered,  ordered, 
adjudged,  and  decreed  that  the  said  report  be  in 
all  tbinga  confirmed,  and  held  as  firm  and  ef- 
fectual forever,  and  that  the  costs  and  charges 
incurred  in  these  proceedings  be  taxed  against 
the  parties  in  interest,  according  to  their  respec- 
tive rights,  as  heretofore  ascertained  and  de- 
dared  Dy  the  court.  It  is  further  ordered  that 
the  report  of  the  commiasionera  herein  referred 
to  set  oS  and  assigned  to  Augustus  Howard,  the 
following  described  tract  or  parcel  of  real  es- 
tate, to  wit:  Beginning  at  tiie  northeast  cor- 
ner of  the  southwest  quarter  of  section  1, 
township  59,  range  24,  running  west  67  rods; 
thence  south  160  rods;  thence  east  67  rods; 
thence  north  160  rods  to  the  place  of  beginning 
— containing  67  acres,  more  or  less,-  nnder  and 
by  the  terms  of  the  will  of  Nicholas  Howard, 
deceased,  the  above  land  set  off  to  said  Augustus 
Howard  is  to  vest  in  Lenoro  E.  Howard,  Al- 
pheus  M.  Howard,  and  Peter  G.  Howard,  as 
trustees  or  guardians  for  the  said  Augustus 
Howard,  and  the  court  so  finds.  That  a  copy  of 
this  decree,  duly  certified  by  the  clerk  of  this 
court,  be  recorded  in  the  office  of  the  recorder  of 
deeds  of  Livingston  county,  Mo.,  and  tiiat  the 
fees  therefor  be  taxed  and  paid  as  other  costs 
in  this  cause." 

The  record  was  brought  to  this  conrt  by 
writ  of  error  to  obtain  a  Judicial  construc- 
tion of  the  foregoing  will  so  far  as  it  affects 
the  interest  of  the  plaintiff  in  error  in  the 
land  devised.  We  have  not  been  favored  by 
tbe  defendants  In  error  with  either  a  brief 
or  ai^nment,  and  for  this  reason  take  for 
granted  that  their  only  interest  is  to  obtain 
an  adjudication  of  the  matter  involved  wliidi 
will  put  tbe  title  at  rest,  and  thereby  deter- 
mine their  own  duties  with  respect  to  it. 

The  second  clause  of  the  wUl,  standing 
alone,  vests  the  whole  title  of  the  testator 
in  the  plaintiff  in  error.  Tbe  devise  Is  of  the 
land,  and  the  title  Included  in  Its  terms  is 
the  fee  simjAe  absolute.  The  question  before 
us  Is  how.  If  at  all,  this  is  modified  by  the 
last  paragraiA. 

The  rule  is  well  settled: 

"That,  where  a  certain  estate  is  granted  in 
plain  and  unequivocal  language  in  one  clause 
m  a  will,  the  same  cannot  be  lessened  or  cut 
down  by  a  subsequent  clause  of  the  will  unless 
the  language  used  in  such  subsequent  clause 
is  as  clear,  plain,  and  unequivocal  as  the  lan- 
guage of  the  first  grant"  Middleton  v.  Dud- 
diuK,  183  S.  W.  44S  (Mo.  Supreme  Court  in 
Banc,  not  yet  officially  reported);  Sevier  v. 
Woo<ison,  20B  Mo.  202,  214,  104  S.  W.  1.  120 
Am.  St.  Bep.  728. 

Is  tbe  last  paragraph  of  this  unequivocal 
character?  In  answering  this  we  will  first 
notice  the  laat  expression  used  in  the  para- 


graph— "should  said  Augustus  Howard  Die 
then  will  is  that  his  ahane  of  my  estate  be 
equally  divided  amongst  his  heirs."  The  use 
of  the  word  "should"  In  the  introducUcm  of 
this  clause,  Implying,  as  it  does,  an  uncertain- 
^,  Indicates  Its  meaning  as  referring  to  his 
death  before  the  will  should  take  effect  by 
the  death  of  the  testator;  for  his  death  at 
some  time  was  a  certainty.  Tb»  law  with 
reference  to  this  expression  is  well  settled. 
30  Am.  &  Eng.  Bac.  of  Law,  708,  and  cases: 
Flfer  ▼.  Allen,  228  III.  507,  512, 81  N.  E.  1105 : 
Karsten  t.  Karsten.  254  111.  480,  488.  96  N. 
K.  947 ;  Bacon  t.  Sayre,  84  Misc.  Rep.  462,  147 
N.  T.  Supp.  522;  Same  case,  164  App.  Div. 
909,  148  N.  Y.  Supp.  1106.  This  being  true, 
it  is  unnecessary  to  consider  the  clause  as 
referring  to  the  death  ot  the  devlaee  after 
the  will  should  become  effective. 

The  testator  by  bis  will  vested  tbe  abso- 
lute estate  In  tee  In  the  plaintiff  tn  error. 
His  will  and  desire  that  his  other  children 
should  act  as  his  guardian,  collect  the  In- 
come, and  pay  it  over  to  the  plaintiff  in  error 
annually  did  not  divest  or  annul  the  absolute 
title  already  devised  under  the  rule  we  have 
stated.  The  only  Intention  shown  by  tbe 
words  used  was  to  enjoin  a  voluntary  serv- 
ice in  behalf  of  a  willing  beneficiary,  who,  if 
not  a  spendthrift,  had  aroused  the  fears  of 
Ilia  father  in  that  respect  Were  bis  feans 
well  founded,  it  lay  in  his  power  to  protect 
the  property  and  provide  for  his  son  by  cre- 
ating a  spendthrift  trust  in  the  same  prop- 
erty. The  requisites  of  this  were  clearly  stat- 
ed by  this  court  in  Kessner  t.  Phillips,  1S9 
Mo.  at  page  624,  88  S.  W.  at  page  68,  107  Am. 
St  Rep.  368,  3  Ann.  Gas.  1005.  as  follows: 

"In  order  to  create  a  spendthrift  trust  cer- 
tain prerequisites  must  be  observed,  to  wit: 
First,  the  gift  to  the  donee  must  be  only  of  tbe 
income;  he  must  take  no  estate  whatever,  have 
nothing  to  alienate,  have  no  right  to  possession, 
have  no  beneficial  interest  in  the  land,  bat  only  a 
qualified  right  to  support,  and  an  eqnitablr 
interest  only  in  the  income;  second,  the  le^ 
title  must  be  vested  in  a  trustee;  tliird.  tb« 
trust  must  be  an  active  one,  not  a  mere  dry 
trust  which  may  be  execnted  nnder  Uie  stat- 
ute of  uses." 

Not  having  done  this,  the  title  to  the  un- 
divided one-fourth  ot  tbe  land  In  suit  de- 
vised to  Augustus  Howard  passed  upon  tbe 
death  of  the  testator  to  the  plaintiff  In  error 
in  tee,  and  unaffected  by  any  testamentary 
trust. 

The  Judgment  ot  the  circuit  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  in  accordance 
with  the  views  we  have  herein  expressed.  a.< 
per  stipulation  of  the  parties  filed  in  this 
court 

RAILEX,  C,  concurs. 

PBR  CURIAM.  The  foregoing  ofrtnion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.'  GRAVES,  P.  J.,  and  BOND,  J.,  con- 
cur. WOODSON,  J.,  concurs  In  result 
BLAIR,  J.,  dlssaots. 


Digitized  by  LjOOQ  l€ 


MoJ 


DOWMB  V.  UNIXED  JRYB.  Ca  or  ST.  liQUIS 


S)95 


DOWNS  f.  UNITED  KYS.  CO.  OF  ST. 

LOUIS.    (No.  17876.) 

(Saprema  Ckmrt  of  Missouri,  Division  Na  1. 
March  80,  iei&) 

1.  Evidence  ^=98— Juoiciai.  NoncB— Stop- 
piRo  OF  Cabs. 

The  courts  may  take  judicial  notice  that 
a  street  car  running  at  10  to  16  miles  an  hour 
can  be  stopped  in  less  than  250  feet,  that  being 
a  matter  fimiiUar  to  all  urban  residents. 

[Ed.  Note.— For   other   cases,   see  Evidence, 
Cent.  Dig.  g  7;  Dec.  Dig.  «=38.] 

2.  Nbw  Tkiai,  «=369  —  Obantino  of  N«w 

TbiAI/— BlOHT  TO. 

Under  Bev.  St.  1909,  i  2022,  declaring 
that  in  every  case  where  the  court  is  satisfied 
that  a  mistake  has  been  committed  by  a  witness, 
and  that  an  improper  verdict  or  finding  was  oc- 
casioned, it  may  grant  a  new  trial,  the  court,  in 
an  action  for  the  death  of  a  teamster  run  down 
by  a  street  car,  may  properly  grant  a  new  trial, 
plaintiff  having  taken  nonsuit  after  the  court 
directed  a  verdict  for  defendant,  it  appearing 
that  an  expert  witness  called  by  plaintiff  to  tes- 
tify as  to  the  time  it  would  take  to  stop  the 
car,  either  through  stupidity  or  drunkenness, 
testified  that  the  car,  if  running  at  the  rate  of 
10  to  16  miles,  could  not  be  stopped  in  260  feet, 
which  was  contrary  to  the  well-known  facts. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  141 ;   Dea  Dig.  «=>69.] 

3.  Stseet  Railboads  9=>117(6) — Injttbt  to 
I'ERso.NS  ON  Tbackb— Actions— Evidence — 
JUBT  Question. 

In  an  action  for  the  death  of  plaintifPs  fa- 
ther run  down  by  defendant's  street  car,  evi- 
lence  of  defendant's  negligence  held  sufficient  to 
jo  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  i  243 ;   Dec.  Dig.  «s»117(S).l 

[.  Death  ^=»21— Actions— Abatement. 

R.  S.  1909,  {  6426,  declares  that  when  any 
>er8on,  including  an  employ^,  is  killed  b^  rea- 
on  of  the  negligence,  unskillfulness,  or  criminal 
ntent  of  any  officer,  servant,  agent,  or  employ^ 
vhile  running  or  managing  any  locomotive,  ear, 
ir  street  car,  the  owner  of  such  railroad  or 
treet  car  shall  forfeit  and  pay  as  a  penalty  a 
um  not  less  than  S2,000,  and  not  exceemng 
10,000,  which  may  be  sued  for  and  recovered 
rst,  by  the  spouse  of  the  deceased,  or  if  there 
e  no  spouse,  or  he  or  she  fails  to  sue  within 
months,  then  by  the  minor  child  or  children  of 
he  deceased,' or  if  such  deceased  be  a  minor  and 
nmarried,  then  by  the  father  and  mother,  or 
■  either  be  dead,  by  the  survivor,  and  if  all 
uch  beneficiaries  should  fail,  suit  may  be  had 
y  the  administrator  or  executor  of  the  deceased, 
ection  &138  declares  that  causes  of  action  up- 
1  which  suit  has  been  or  may  thereafter  be 
nought  by  the  injured  party  for  personal  inju- 
es,  other  than  those  resulting  in  death,  shall 
>t  abate  by  reason  of  his  death,  nor  by  rea- 
ro  of  the  death  of  the  person  against  whom 
ich  cause  of  action  shall  have  accrued.  A 
nmster  was  run  down  by  defendant's  street 
ir,  nnd  before  his  death  he  institnted  suit 
;aiii8t  defendant,  which  suit  after  his  death 
Lis  continued  by  nig  administratrix.  Judgment 
jnt  against  the  administratrix,  lletd  that,  as 
e  injury  resulted  in  death,  and  as  the  death 
atute  provides  for  suit  by  a  minor  child  of 
e  deceased  before  suit  by  the  administrator, 
e  jadgDient  against  the  administratrix  was 
■t  a  bar  against  a  suit  for  the  death  by  the 
tmster's  minor  child;  section  5438  applying 
ly  to  actions  not  resulting  in  death. 
[Kd.  Note.— B*or  other  cases,  see  Death,  Cent, 
ig.  a  23,  30-32;  Dec.  Dig.  «=»2L] 


Appeal  from  St  I^ols  Circuit  Qwvt;  WU- 
liam  T.  Jone#,  Judge. 

Action  by  Mary  Downa,  by  next  friend, 
against  the  United  Railways  Company  of  St 
Louis.  From  an  order  setting  aside  a  non- 
suit, and  granting  new  trial,  defendant  ap- 
peals.   Affirmed,  and  cause  remanded. 

This  is  a  suit  instituted  May  3,  1911,  by 
ttae  plaintlfF,  an  infant  daughter  of  David 
Downs,  aged  14  years,  to  recover  the  penalty 
prescribed  by  the  statute  for  the  death  of  her 
fatber,  resulting  f r<xn  the  striking  of  a  load- 
ed wngon  which  be  was  driving  across  the 
defendant's  track  on  Olive  street  at  the  inter- 
section of  Newstead  avenue  in  the  dty  of  St 
Louis,  by  defendant's  street  «ar.  No  com- 
plaint Is  made  of  the  sufficiency  of  the  peti- 
tion which  charges  that  the  accident  was 
caused  by  the  negligence  of  deftodant:  (1) 
In  that  Its  motorman  failed  to  keep  a  Tlgi- 
lant  watch  for  veblcles  on  the  track,  or  mov- 
ing towards  It,  and  failed  to  stop  the  car 
within  the  shortest  time  and  space  possible 
upon  the  first  appearance  of  danger  to-  the 
wagon,  as  provided  by  an  ordinance  of  tlie 
city  fully  pleaded ;  and  (2)  that  the  car  was 
being  run  at  a  speed  in  excess  of  15  miles 
an  hour  as  provided  In  another  ordinance 
pleaded.  Judgment  was  asked  for  $10,000, 
as  provided  by  the  statute. 

The  answer  admitted  the  collision  and  the 
death  of  Downs  on  August  28,  1910,  denied 
the  acts  of  negligence  charged,  and  denied 
tliat  his  death  resulted  from  any  injury  re- 
ceived by  him  in  the  collision  and  charged 
that  whatever  injuries,  it  any,  were  sus- 
tained by  him  were  caused  by  his  own  care- 
lessness and  negligence. 

It  then  stated.  In  substance,  that  on  the 
17tb  day  of  March,  1910,  Downs  instituted  a 
suit  against  defendant  in  the  circuit  court 
for  the  city  of  St  Louis  for  the  same  inju- 
ries, which  suit  was  still  pending  in  said  court 
at  the  time  of  his  death,  which  occurred  Au- 
gust 28,  1910;  that  on  the  6th  day  of  Sep- 
tember, 1910,  Johanna  Downs  was  duly  ap- 
pointed the  administratrix  of  bis  estate;  and 
tliat  on  the  same  day  the  suit  was  revived 
In  her  name  as  such  administratrix  and  was 
thereafter  prosecuted  by  her  in  that  capacity, 
and  on  March  16,  1911,  was  tried  before  a 
jui7,  which  found  a  verdict  for  the  defend- 
ant upon  which  judgment  was  duly  Entered, 
and  a  motion  for  a  new  trial  filed  by  plaintilf 
and  overruled,  and  the  judgment  stUl  remains 
in  full  force,  whereby  the  plaintiff  is  barred 
and  estopped  from  maintaining  this  action. 

To  this  last  plea  the  plaintiff  demurred  on 
the  ground  that  the  f&cts  did  not  constitute 
a  bar  to  this  action.  The  demurrer  was  suSt 
talned  by  the  court  on  that  ground,  to  which 
action  the  defendant  filed  its  bill  of  excep- 
tions at  the  same  term.  The  plaintiff  re- 
plied, and  the  cause  went  to  trial  on  Febru- 
ary 5,  1913,  and  when  the  evidence  of  plain- 
tiff was  all  in  the  court  instructed  the  jury 


»Pot  otlMr.c>uw*  ■«•  ■am*  toplo  and  KST-NtJMBBR  In  all  Ker-Numb«r«d  DlgMts  aad  ^odwas 

Digitized  by  LjOOQ  l€ 


996 


iM  souXHWEsnramN  bbpobtbr 


(Ma 


to  return  a  Terdlct  for  defendant  The  plain- 
tiff thereupon  took  a  nonsuit,  with  leave  to 
move  to  set  aside,  which  motion  was  filed  and 
sustained,  and  an  order  entered,  setting  aside 
the  nonsuit  and  granting  a  new  trial,  from 
which  this  appeal  is  taken.  The  erldeace 
showed  that  the  plaintiff  was  the  only  child 
of  the  deceased;  that  the  mother,  Johanna 
Downs,  had  not  broui^t  suit  for  the  death  of 
her  husband  up  to  the  time  of  tlie  institution 
of  this  suit,  the  injuries  of  deceased  In  the 
collision  menticMied  and  bis  death  from  their 
effects.  'William  Steele,  a  teamster,  testi- 
fied for  the  plaintiff  that  at  the  time  of  the 
accident  be  stood  at  the  south  curb  of  Olive 
street  about  30  feet  east  of  Newstead  ave- 
nue waiting  for  a  load,  and  was  looking 
west ;  that  he  saw  defendant,  who  was  driv- 
ing north  on  Newstead  avenue  with  a  mule 
team  ^ud  wagcnload  of  sand;  that  as  the 
team  approached  the  railway  track  the  wit- 
ness saw  the  car  coming  east  on  Olive  street 
about  160  feet  west  of  it,  at  a  speed  of  12  or 
15  miles  an  hour.  He  did  not  see  that  the 
speed  of  the  car  was  checked  until  It  struck 
the  wagon,  which  was  tibien  on  the  track,  and 
that  it  struck  it  with  such  force  that  one 
mule  was  knocked  down,  the  other  broke 
loose,  and  the  wagon  was  carried  on  the  fen- 
der at  least  40  feet  along  the  track  and  driv- 
en Into  the  curb  in  front  of  a  store.  This 
was  the  only  witness  who  saw  the  accident, 
although  the  Olive  street  merchant  testified 
that  he  heard  the  noise  and  immediately 
went  out  to  where  the  wagon  was  lying. 
Herman  Ellis  was  also  a  witness  for  plaintiff, 
whose  testimony  will  be  mentioned  later. 

In  setting  aside  the  nonsuit  the  court,  re- 
ferring to  Mr.  Ellis  as  the  eapert,  said: 

"The  defendant's  demurrer  offered  at  the  dose 
of  plaintiff's  case  was  sustained  in  this  case 
principally  because  the  testimony  of  plaintiff's 
witness,  the  expert,  who  testified  that  it  would 
have  required  a  space  of  from  50  to  90  feet  to 
have  stopped  the  defendant's  car  in  question 
after  the  power  had  been  reversed  and  the 
brakes  appued,  and  that  it  would  have  required 
from  10  to  16  seconds  to  have  reversed  the  pow- 
er and  applied  the  brakes.  On  this  basis  it 
would  have  required  a  space  of  over  260  feet 
to  stop  the  car,  and  tlie  motorman  would  have 
had  to  begin  stopping  it  when  the  deceased  was 
about  60  feet  south  of  the  crossing. 

"As  a  matter  of  law,  I  think  it  cannot  be 
questioned  that  the  motorman  cannot  be  held  to 
have  seen  that  the  deceased  was  in  a  position  of 
danger  when  his  wagon  and  team  were  €0  feet 
away  from  the  track,  yet  if  the  testimony  of 
this  witness  is  true,  tbe  motorman  must  have 
seen  this  danger  this  far  ahead  in  order  to 
have  stopped  bis  car  in  time  to  have  avoided  the 
coUision.  For  this  reason  the  demurrer  was 
sustained. 

"In  her  motion  for  a  new  trial  plaintiff  urges 
the  point  that  this  witness  was  under  the  in- 
fluence of  liquor  at  the  time,  unknown  to  plain- 
tiff, when  put  on  the  stand,  and  that  be  was 
mistaken  in  this  regard  and  his  testimony  er- 
roneous, and  she  has  submitted  in  support  there- 
of an  affidavit  of  another  expert  familiar  with 
the  cars  and  track  in  question,  wherein  he  states 
that  the  car  going  at  the  rate  of  16  miles  per 
hour  could  have  been  stopped  In  a  space  of  40 
to  55  feet,  including  all  movements  necaasary  to 
reverse  the  power  and-  apply  the  braksa.  <  - 


"It  was  apparent  to  me  at  the  time  tUa  wit- 
ness was  efnier  under  the  influence  i^  liquor 
or  very  stupid.  I  believe  that,  independent  of 
the  affidavit  filed,  the  court  can  take  judicial  no- 
tice of  Hie  fact  that  it  would  not  take  2S0  feet 
within  which  to  have  stopped  die  car  in  ques- 
tion. That  the  court  can  take  judicial  notice  of 
such  matters  was  held  In  the  case  of  Latson  v. 
8t  LouU  Transit  Company,  192  Mo.  449.  91  8. 
W.  100;  at  least  the  Bnprane  Conrt  did  so  in 
I  that  case. 

"I  am  therefore  satisfied  that  liis  witness  was 

mistaken  within   the  contemplation   of   section 

1  2022,  R.  S.  Mo.  1909.     I  do  not  think  tbe  de- 

'■  murrer  should  have  been  sustained,  except  for 

j  tlie  testimony  of  this  witoess,  and  I  therefore 

think  that  a  new  trial  should  be  granted  to 

phiintiff." 

I  Boyle  &  Priest  and  Paol  U.  Farley,  all  of 
St  Louis,  for  appellant  John  haUj,  of 
Kansas  City,  and  Sam  H.  West,  of  St.  l/ools, 
for  respond^it 

j  BROWN,  C.  (after  staUng  tbB  facts  as 
above).     [1-3]  1.  It  will  be  seen   from  the 

'  foregoing  stotement  that  there  are  two  Qoes- 
tlons  involved  in  this  aweal:   (1)  Tbe  pro- 

jpriety  of  tbe  action  of  the  court  In  setting 
aside  the  nonsuit ;  and  (2)  the  propriety  of 
its  holding  that  this  action  Is  not  barred  by 
the  Judgment  in  the  suit  brought  by  the  de- 
ceased and  continued  by  his  administratrix 
who  is  prosecuting  this  action  as  next  friend 
of  the  child.  Without  examining  in  detail 
the  stotemoit  of  the  conrt  of  the  reasons 
for  its  action  In  setting  aside  the  nonsnit. 
we  are  impressed  by  it  that  there  was  prom- 
inent in  the  mind  of  the  court  something 
more  that  the  evident  mistake  of  the  wit- 
ness Ellis  in  the  statement  that  it  would 
take  from  10  to  16  seconds  for  the  motorman 
to  apply  the  means  at  his  hand  to  stop  the 
car,  which  he  attributed  to  tbe  fact  that  the 
witness  was  ^ther  under  tbe  luflaenoe  of 
liquor  or  very  stupid,  which  was  not  known 

]  to  plaintiff  at  the  time  he  was  placed  on  the 
stand.  Looking  beyoitd  the  affidavit  showing 
It  to  be  wrong,  it  determined  that  It  could 
take  Judicial  notice  of  the  fact  that  It  would 
not  have  taken  250  feet  in  which  to  make  tbe 
stop,  citing  Latson  t.  St  Louis  Transit  Co, 
192  Mo.  449,  91  8.  W.  109,  In  which  thU 
court  took  Judicial  notice  of  a  similar  Act 
saying  that  it  needs  no  expert  testimony  to 
show  that  a  car  driven  at  tbe  rate  of  6^  or 
7  miles  an  hour  could  hare  been  stoiqied 
within  a  distance  of  40  feet  Every  urban 
citizen  Is  to  some  extent  faminHr  with  this 
question.  He  stands  upon  the  street  and  sig- 
nals to  the  car  In  which  he  desires  to  be- 
come a  passenger  and  knows  that  tbe  sig- 
nal is,  as  a  rule,  promptly  obeyed,  and  that 
when  it  is  not  the  driver  has  been  guilty  of 
inattention  or  willful  neglect  of  his  duty  of 
watchfulness  and  prompt  action.  In  this 
case  watchfulness  would  have  shown  him 
that  a  pair  of  mules  bameaaed  to  a  loaded 
wagon  was  approadiing  the  track,  and  duty 
would  have  indicated  that  he  have  the  ap- 

jtllances  tor  tbe  control  of  his  car  well  in 
liand  In  ordei^  it  necessary,  to  give  the  drlv- 
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er  the  measaie  of  proteetlon  to  wbicb  he 
might  be  entitled  In  enjoying  the  common 
right  of  use  In  the  public  thoronghfare. 

In  setting  aside  the  nonsuit  the  court  ex- 
pressed the  theory  that  while  It  was  neces- 
sary to  proTe  by  'some  witness '  possessing 
peculiar  knowledge  of  the  distance  within 
wbicb  a  car  like  the  one  In  question,  equip- 
ped with  air  brakes  and  mnning  from  12  to 
15  miles  an  hour  on  a  level  track  could  be 
stopped,  the  only  witness  available  at  the 
time  for  plaintiff  bad  made  an  evident  blun- 
der in  bis  testlmmiy  dne  to  stupidity  aris- 
ing from  intoxication  or  other  cause  while 
upon  the  stand,  and  upon  that  theory  and  in 
obedience  to  the  piovlsion  of  section  2022 
of  the  SeTlsed  Statutes  1009  tliat: 

"In  every  case  where  *  •  •  the  court  is 
satisfied  that  •  *  *  mistake  has  been  com- 
mitted by  a  witness,  and  is  also  satisfied  that 
an  improper  verdict  or  finding  was  occasion^ 
by  any  such  matters,  and  that  the  party  has  a 
just  cause  of  action  or  of  defense,  it  snail,  on 
motion  of  the  proper  party,  grant  a  new  tnaL" 

Tbe  motion  in  this  case  was  founded  not 
only  upon  the  ground  that  tbe  wttness  was 
certainly  and  obviously  mistaken  as  to  the 
length  of  time  consumed  by  a  motorman  in 
preparing  to  bring  his  car  to  a  atop,  that  an 
improper  finding  was  occasioned  by  the  mis- 
taken testimony  of  this  witness,  that  counsel 
was  not  aware  of  bis  condition,  but  also  that 
tbe  evidence  offered  by  the  plaintiff  was  am- 
ple  and  Bufflclent  to  authorize  and  entitle 
plaintiff  to  a  finding  on  the  Issues.     This 
places  the  question  squarely  before  the  court 
as  to  whether,  upon  either  of  these  grounds 
so  stated  and  relied  upon,  the  plaintiff  bad  a 
right  to  the  verdict  of  tbe  Jury.    If  so  it  was 
tbe  duty  of  the  court  to  set  aside  tbe  non- 
suit to  which  plaintiff  had  been  forced  by  its 
erroneous   direction,  and   to  grant  her  the 
trial  to  which  she  was  entitled.    It  could  not 
evade  this  duty  by  framing  and  stating  a  rea- 
son wbicb  did  not  cover  tbe  ground  taken  in 
tbe  motion.    We  think  tbe  motion  was  well 
taken  on  both  grounds.    The  Jury  had  the 
facts  surrounding  the  accident  vividly  before 
It.      They  were  informed  of  the  stop  of  the 
car;    that  it  was  being  driven  to  the  point 
of  collision  along  a  level  track;   that  as  It 
approached,  a  large  team  of  mules  attached 
to    a  load  of  sand  was  in  plain  sight   ap- 
proaching the  same  point  at  right  angles; 
and   that  while  it  went  upon  the  track  and 
across  it  so  as  to  place  tbe  wagon  between 
the  rails  the  car  did  not  visibly  slacken  its 
speed,  but  struck  the  wagon  with  such  force 
as    to  carry  It  with  its  load  and  one  mule 
iboot  40  feet  and  deposited  them  at  the  curb 
>utiiide  the  wagon  way.     With  this  picture 
L>efore  them  we  think  tbe  Jury  had  the  evl- 
lence  from  which  the  law  would  permit  them 
:o  form  a  Judgment  as  to  whether  there  was 
le^ligence  in  the  i)er8on  operating  the  car 
vlilch  contribnted  to  the  collision  and  its  re- 
mit.    This  being  so,  there  was  error  in  the 
lireotlon  of  the  court  to  return  a  verdict  for 
ix0     defendant,  and  that  tba  nonsuit  was 


properly  set  aside  ppon  a  demand  of  tbe 
plaintiff  founded  upon  that  reason. 

[4]  2.  The  real  and  controlling  question  in 
this  case  is:  Did  the  cause  of  action  uik« 
which  the  deceased  sued  survive  to  his  ad- 
rnlnlatcatrix?  In  QUkeson  v.  Ballroad,  222 
Mo.  173,  121  8.  W.  138,  24  L.  B,  A-  (N.  S,> 
S44  17  Ann.  Gas.  763,  the  plaintiff  was  the 
administrator  of  Clifford  Bagel,  a  minor. 
While  he  with  his  father  and  mother  were 
riding  as  passengers  on  one  of  defendant's 
trains,,  it  collided  with  another  train  of  de- 
fendant running  in  an  opposite  direction  u{>- 
on  the  same  track.  Tbe  father  and  mother 
were  instantly  killed,  while  the  child  surviv- 
ed 4  days,  when  he  died  of  tbe  injuries  re- 
ceived. Gllkeson  was  apiwinted  administra- 
tor of  bis  estate  and  brought  suit  in  that  ca- 
pacity for  the  death  of  his  parents  under  tbe 
statute  then  in  forcfc  He  recovered  Judg- 
ment in  tbe  Johnscm  county  circuit  court, 
which  was  brought  here  by  appeal,  where,  in 
oar  division  No.  1,  the  judgment  was  revers- 
ed for  reasons  stated  la  an  exhaustive  opin- 
ion of  Woodson,  J.,  in  which  a  great  num- 
ber of  authorities,  Including  our  own  ded- 
slous  bearing  upon  the  question  invQlved, 
were  dted  and  reviewed,  and  it  was  held 
that  under  the  common  law  no  right  of  ac- 
tion existed  in  such  cases,  but  that  the  right 
to  recover  for  tbe  death  oC  the  parent  de- 
pended entirely  upon  the  tends  of  the  stat- 
ute that  created  it;  that  the  statate  then  in 
force  prescribed  the  parties  to  whom  it  was 
given  and  did  not  include  the  personal  repre- 
sentative; and  that  therefore  the  cause  of 
action  thus  created  did  not  survive  to  such 
representative.  In  Bates  v.  Sylvester,  205 
Mo.  493,  104  S.  W.  73,  11  L.  B.  A.  (N.  S.)  1167, 
120  Am.  St  Bep.  761,  12  Ann  Cas.  457,  Cited 
in  the  opinion  referred  to,  it  was  held  that 
a  cause  of  action  of  this  character  did  not 
survive  against  the  le^I  representative  of  a 
defendant  who  died  while  it  was  pending, 
and  in  Millar  v.  Trahait  Co.,  216  Mo.  99, 116 
S.  W.  521,  it  was  held  In  this  division  that 
a  suit  of  this  character  by  tbe  wife  for  tbe 
death  of  her  husband  cannot,  if  she  should 
die  during  Its  pendency,  be  revived  in  favor 
of  her  administrator.  These  cases  and  the 
numerous  authorities  to  which  they  refer  us 
have  settled  the  law  In  this  state  to  the  ef- 
fect that  tbe  statute  upon  which  this  suit 
Is  brought  creates  a  cause  of  action  which 
did  hot  exist  at  common  law,  and  which  only 
inures  to  those  whom  the  statute  describes  as 
Its  beneSdarles,  and  it  does  not  pass  to  the 
personal  representative  upon  the  death  of  the 
one  to  whom  tbe  law  gives  It  whether  that 
death  occurs  before  or  after  suit  brought  for 
the  injury.  It  can  no  more  be  appropriated 
by  other  than  the  statutory  beneficiary  by  re- 
vival of  an  existing  suit  than  by  the  insti- 
tution of  an  original  one.  The  appellant 
cites  us  to  the  decision  of  this  court  in  Strode 
V.  St  Louis  Transit  Co.,  197  Ma  616,  96  S. 
W.  851,  7  Ann.  Cas.  1064,  from  which  it  ai>* 
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gaee  that  the  cause  of  action  for  the  death 
Is,  as  stated  In  the  opinion  In  that  case,  a 
derivative  one  in  the  sense  thtit  It  grows  oat 
of  the  common-law  action  in  which  the  de- 
ceased la  entitled  to  recover  damages  for  the 
same  Injury,  and  that  therefore  It  must,  If 
he  has  brought  suit  to  recover  such  damag- 
es, pass  to  his  personal  representative.  The 
reasoning  is  far  from  clear.  While  we  can 
understand  that,  as  held  In  that  case,  when 
a  cause  of  nctlon  out  of  which  it  grows  is  ex- 
tinguished by  the  deceased  in  his  lifetime, 
there  is  nothing  left  to  be  transmitted,  but 
we  cannot  understand  why,  so  long  as  the 
cause  of  action  subsists,  either  in  or  out  of 
coftrt,  it  shvuld  not,  upon  its  extlnguleihment 
In  the  Injured  parly  by  his  death  be  trans- 
mitted to  whoever,  by  the  terms  of  the  stat- 
ute which  created  it,  it  was  to  pass  whether 
such  statutory  beneflclary  might  be  the  per» 
sonal  representative  or  the  wife  or  the  child. 
It  was  a  cause  of  action  which  by  the  com- 
mon law  did  not  survive  the  injured  person. 
Its  survival  is  a  statutory  right,  and  we  must 
look  alone  to  the  statute  for  its  vesting. 

3.  The  appellant  points  to  section  5438,  to 
which  we  have  already  referred,  as  the  stat- 
ute upon  which  he  relies,  being  foreclosed  by 
the  decisions  of  this  court  to  which  we  have 
already  referred,  against  relief  from  any  oth- 
er direction.  The  cause  of  action  accrued  un- 
der section  642K,  which  provides  that: 
.  Whenever  any  passenxer  "shall  die  from  any 
injury  •  *  ♦  occasioned  by  any  defect  or  in- 
sufficiency in  any  railroad"  the  owner  of  such 
railroad  "shall  forfeit  and  pay  as  a  penalty,  for 
every  such  person  •  •  *  so  dying,  the  sum 
of  not  less  than  two  thousand  dollar^  and  not 
exceeding  ten  thousand  dollars,  in  the  discre- 
tion of  the  Jury,  which  may  be  sued  for  and  re- 
covered :  First,  by  the  husband  or  wife  of  the 
deceased;  or,  second,  if  there  be  no  husband 
«r  wife,  or  he  or  she  fails  to  sue  within  six 
months  after  such  death,  then  by  the  minor 
child  or  children  of  the  deceased;    ♦    *    *    or, 


third,  if  such  deceased  J>e  a  minor  and  unmar- 
ried, *  *  *  then  by  the  father  and  mother, 
*  *  *  or  if  either  of  them  be  dead,  then  by 
the  survivor :"  and  that  if  all  these  beneficiaries 
should  fail,  then  in  such  case  suit  may  be  in- 
stituted and  recovery  had  by  the  administrator 
or  executor  of  the  deceased,  and  the  amount  re- 
covered shall  be  distributed  according  to  the 
laws  of  descent." 

It  win  be  seen  that  this  section  provided 
specifically  for  the  case  In  which  the  admin- 
istrator might  sue  and  recover,  who  should 
be  the  beneflelaries  of  such'  a  recovery. 
'  Having  provided  for  the  transmission  to 
specified  beneficiaries  of  causes  of  action  for 
injuries  resulting  in  the  death  of  the  injur- 
ed party,  it  was.  In  the  opinion  of  the  Legist 
lature.  Just  and  proper  that  actions  for  dam- 
ages for  injuries  not  so  resulting  should  be 
preserved  and  transmitted  in  other  cases, 
and  for  this  purpose  the  act  of  1907  (section 
6438)  was  passed.    It  is  as  follows: 

"Causes  of  action  upon  which  suit  has  been 
or  may  hereafter  be  brought  by  the  injarcKcl  par- 


ty for  personal  Injutlea,  other  than  those  rcaolt- 
ing  in  death,  whether  soch  Injuries  be  to  the 
health  or  to  the  person  of  the  injared  party, 
shall  not  abate  by  reason  of  his  death,  nor  by 
reason  of  the  death  of  the  person  against  whom 
such  cause  of  action  shall  have  aoemed;  bat 
in  case  of  the  death  of  either  or  botii  sncb  par- 
ties, such  cause  of  action  shail  survive  to  the 
personal  representative  of  such  injured  party, 
and  against  the  person,  receiver  or  corporation 
liable  for  sach  injnriea  and  his  legal  representa- 
tives ;  and  the  liability  and  the  measure  of  dam- 
ages shall  be  the  same  as  if  such  death  or  deaths 
had  not  occurred." 

It  will  be  observed  that  this  applies  only 
to  injuries  "other  than  those  resulting  la 
death,"  and  provides  a  different  measure  of 
damages  from  that  applicable  to  injuries  re- 
sulting in  death,  which  bad  already  been  pro- 
vided for.  It  is  a  recognition  of  the  just 
principle  that  those  having  an  interest  in 
one's  life  should  have  some  remedy  for  it<i 
wrongful  destruction.  The  wife  or  husband, 
each  of  whom  has  an  interest  In  the  society 
and  services  of  the  other,  come  first;  then 
the  minor  children  interested  in  the  parents 
to  whom  they  have  the  right  to  look  tor  the 
care  and  nurture  depending  npon  that  rela- 
tion; then  the  parents  entitled  to  the  serr- 
ioes  and  society  of  their  minor  children ;  and. 
last  of  all,  others  entitled  to  the  estate  of  de- 
ceased through  the  personal  representative 
who  was  limited  in  damages  to  the  amonnt 
sustained  by  deceased.  Since  the  passage  trf 
this  act,  our  appellate  courts,  as  In  duty 
bound,  have  given  full  effect  to  this  beilgn 
legislative  intention.  Sbowen  v.  Street  Bail 
way,  164  Mo.  App.  41,  148  S.  W.  135 ;  Greer 
V.  Railroad,  173  Mo.  App.  276, 158  S.  W.  ^40; 
Roth  T.  St.  Joseph,  180  Mo.  App.  381.  167  S. 
W.  1155,  171  S.  W.  944.  In  the  two  cass 
first  cited  it  was  held  that  under  this  section 
the  petition  should  expressly  state  that  the 
injury  complained  of  did  not  result  In  death, 
and  in  the  Roth  Case  It  was  as  (dearly  im- 
plied. 

It  necessarily  follows  frcHn  what  we  hare 
said  that  the  verdict  and  jndgmeot  In  the 
case  brought  by  the  deceased  and  revived  and 
continued  by  bis  administratrix  did  not  fore- 
close this  daughter  from  recovery  in  this 
action,  which  accrued  with  his  death,  at  the 
time  of  the  occurrence  of  which  the  cause  of 
action  of  the  deceased  from  which  it  spran,: 
was  stUl  in  existence.  The  demurrer  to  Uu 
plea  of  estoppel  by  former  adjudication  was 
tlierefore  properly  sustained. 

The  order  setting  aside  the  nonsait  is  af- 
firmed, and  the  cause  remanded  for  further 
proceedings. 

BAILEY,  a,  'not  sitting. 

PBB  CURIAM.  The  foregoing  opinion  of 
BROWN,  O.,  is  adopted  as  the  oi^nlon  of  th« 
court.    All  concur. 
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GOLD    ISSUE    MIN.    &    MILL.    CO.    T. 

PENNSYLVANIA  FIRE  INS.  CO.  OF 

PHILADELPHIA.     (No.  1729a) 

(Sapreme  Court  of  MisMurL    March  24,  1916. 

Rehearing  Denied  April  10,  1916l) 

1.  iNflCBANCK  «S3027(2) — ^FOBinON  INSVRANCI 

CoM7AjnK»— Actions— Sekvicb  or  Psocxsa 
Rev.  St.  1909,  f  7042,  provide*  that  any 
foreign  insurance 'comimiiy  desiring  to  transact 
business  in  the  state  shall  first  file  with  the 
superintendent  of  the  insurance  department  a 
written  instrument  or  power  of  attorney,  ap- 
pointing and  authorizing  him  to  acknowledge  or 
receive  service  of  process  from  any  court  and 
apon  whom  audi  process  may  be  served  in  be- 
half of  the  company,  and  consenting  that  serv- 
ice of  process  upon  him  shall  be  held  to  be  as 
valid  as  if  served  upon  the  company,  and  that 
such  service  shaD  be  valid  and  deemed  personal 
service  upon  the  company  so  long  as  it  shall 
have  any  policies  or  liabilities  outstanding  in 
the  state.  Held,  that  this  authorizes  service 
of  process  upon  the  superintendent  in  an  action 
ngaiost  a  foreign  insurance  company  doinir  busi- 
ness  in  the  state  and  having  complied  therewith, 
upon  a  contract  of  insurance  made  outside  the 
state  and  covering  property  outside  the  state. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1573;   Dec  Dig.  «bs627(2).] 

2.  CONOTiTUTioRAi.  Law  «s9309(9  —  Inbds- 

JlS  CB    «=9610    —   FOBEIGN    COBPOBATIONS  — 

Service  of  Pbocess— Consmtdtionai,  and 

Statutoby  Provisions. 

Rev.  St.  1909,  8  7042,  requiring  foreign 
insurance  companies  doing  business  in  the  state 
to  file  a  written  instrument,  authorizing  the 
Kcrvice  of  process  on  the  superintpndent  of  the 
insurance  department,  and  providing  that  such 
service  shall  be  valid  and  deemed  persomal  serv- 
ice upon  the  company,  construed  as  authorizing 
such  service  in  suits  on  contracts  made  outside 
the  state,  is  not  unconstitutional  as  denjing  due 
process  of  law  in  violation  of  Const.  U.  S. 
Amend.  14,  {  1,  and  Const  Mo.  art  2,  §  30. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  929,  030 ;  Dec.  Dig.  «=» 
ri09(3);   Insurance,  Dec.  Dig.  «=>610.] 

3.  IKSUKANCE  «S9610  —  Foreign  Cobpoba- 
TTONB— Sbbvics  of  Pbociss— Consxitdtioh- 
ai.  and  Statutobt  Pbovibions. 

Rev.  St  1909,  I  7042,  requiring  foreign 
insurance  companies  doing  business  in  the  state 
to  file  an  instrument  authorizing  the  service 
of  prooesB  on  the  superintendent  of  the  insurance 
department,  construed  as  applying  to  actions  on 
contracts  made  outside  the  state,  is  not  uncon- 
stitutional on  the  theory  that  the  Legislature 
bad  no  constitutioDal  power  to  confer  juris- 
<1icrioD  upon  the  courts  to  try  and  determine 
suits  against  foreign  insurance  companies  ]!• 
censed  and  doing  business  in.  the  state,  based  up- 
on contracts  of  insurance  executed  outside  the 
state. 

FEd.   Note.— For  other  cases,  see  Insurance, 
T>ec.   Dig.   «=s>610.1 

4.    iNStTBANCB    4=S>610    —   FOBEIGN    COBPORA- 

noNS  —  Sebvicb  or  Pbocess  —  CoNsmro- 

TIOIfAL  AND  STATDTOBTf  PbOVISIONS. 

Rev.  St  1909,  S  7042  is  not  unconstitu- 
tional, as  authorizing  service  of  process  on  the 
■superintendent  of  the  insurance  department  in 
suits  against  foreign  insurance  companies  doing 
business  in  the  state  without  authority,  based 
iipKiD  policies  of  insurance  issued  in  another 
state.  It  being  expressly  limited  in  its  applica- 
tion to  foreign  insurance  companies  doing  busi- 
ness in  the  state  under  authority  from  the  state 
iuly  granted  to  them,  and  not  applying  to  such 
-oznpanies  doing  business  without  authority. 

[Ed.    Note. — For  other  cases,   see  Insurance, 
>e«.   Dig.    «=»ai0.] 


6.  Inscbamck  ^=96G4— AonoKs  on  Poucna 

— OOKVEBaATIONB    WITH    AGENTS. 

In  an  action  on  an  insurance  policy  cover- 
ing a  smelter  and  providing  that  the  property 
should  not  be  idle  for  more  than  30  days  with- 
out defendant's  written  permission,  and  al»> 
prohibiting  incumbrances  upon  the  property,  it 
appeared  that  the  property  was  shut  down,  and 
that  a  mortgage  was  executed,  but  subsequently 
paid  before  the  fire.  Evidence  was  admitted 
that  when  the  policy  was  issued  plaintiff  in- 
formed defendanrs  general  agents  through  whom 
the  policy  was  issued  that  the  smelter  might  be 
idle  at  times  for  more  than  30  days,  and  asked 
what  he  should  do,  and  was  told  by  the  ngrnts 
that  this  would  be  all  right;  that  after  the  is- 
suance of  the  policies  the  same  inquiry  was 
made  and  answered  in  the  same  way;  that  when 
it  was  found  that  the  business  would  have  to 
be  shut  down,  the  agents  were  told  thereof,  and 
said  it  would  be  all  right,  and  that  subsequently 
they  were  notified  that  the  mill  was  idle,  and 
asked  what  should  be  done  and  made  no  objec- 
tions thereto:  and  that  they  were  told  of  the 
mortgage  and  made  no  objection.  Held,  that 
the  admlsaion  of  the  evidence  as  to  the  con- 
versations with  the  agents,  prior  to  and  at  the 
time  the  policy  was  issued  and  subsequently 
rcspecring  the  incumbrances  upon  the  property 
and  the  vacancy  of  the  prop^y,  waa  not  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  1555,  1687,  1688,  1C99;  Dec.  Dig. 
<&=>664.] 

6.  Tbial    «=»252(14)  —  Inbtbtjchons  —  Coh- 
roBMiTT  to  Etidencb. 

In  an  action  on  an  insurance  policy,  pro- 
hibiting incumbrances  on  property,  and  provid* 
ing  that  the  property  should  not  be  idle  fo( 
more  than  30  days  without  permission,  there 
was  evidence  that  defendant's  general  agents 
through  whom  the  policy  was  issued  were  told 
of  a  mortgage  on  the  property  and  of  the  va- 
cancy of  the  property,  and  though  defendant 
claimed  that  the  agents  were  acting  in  collu- 
■ton  with  plaintiff,  there  was  no  evidence  of 
such  collusion.  Held,  that  the  modification  of 
instructions,  so  as  to  tell  the  jury  that  they 
could  not  find  for  defendant  on  the  question  ol 
waiver  unless  they  believed  from  the  evidence 
that  plaintiff  agreed  and  consented  that  defend- 
ant's agents  should  conceal  from  defendant  the 
facts  constituting  the  breaches  of  the  conditions 
of  the  policy,  was  not  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  004;    Dec  Dig.  «=32b2(14).] 

7.  COBPOBATIONS   «=>661(2)— FOBEION    COBPO- 

BATI0N8— Right  to  Sue— Compliance  with 

Statote. 

In  an  action  by  an  Arizona  corporation  on 
an  insurance  policy  on  property  in  Colorado, 
the  evidence  showed  that  at  the  time  the  policy 
was  issued  plaintiff  had  not  procured  a  license 
to  do  business  in  Colorado,  and  had  not  done  30 
at  the  time  it  purchased  the  property  and  re- 
ceived a  deed,  out  that  subsequently,  and  long 
before  the  fire  occurred,  it  took  out  a  license  to 
do  business  in  the  state,  and  paid  all  fees  and 
taxes  due  on  the  property.  Held,  that  an  in- 
struction that,  if  prior  to  the  institution  of  the 
suit,  plaintiff  paid  all  necessary  corporation  fees 
to  the  state  of  Colorado  and  obtained  from  the 
secretary  of  state  of  Colorado  a  certificate  of 
authority  to  do  business  in  the  state,  tbe  fact 
tbat  it  had  not  paid  such  fees  and  obtained  such 
certificate  of  authority  prior  to  its  acquisition 
of  title  to  the  property  or  prior  to  the  issuance 
of  the  policy,  or  to  the  fire,  was  immaterial  waa 
not  erroneous. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  «  2536,  2639,  2542,  2644,  2564 ;  Dec. 
Dig.  «=»661(2).] 

Graves,  Bond,  and  Walker,  JJ.,  dissenting. 
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In  Bana  Appeal  from  Circuit  Court, 
Audrala  County ;   James  D.  Bamett,  Judge. 

Action  by  tbe  Gold  Issue  Mining  &  Milling 
Company  against  the  Pennsylvania  Fire  In- 
surance Company  of  FhUadelptila.  Judgment 
for  plalntUC,  and  defendant  appeals.  Af- 
firmed. 

This  Is  a  suit  Institated  June  6, 1911,  in  the 
circuit  court  of  Audrain  county,  Mo.,  by  the 
plaintiff  against  the  defendant;  to  recover 
the  sum  of  f2,500,  alleged  to  be  due  the  for- 
mer under  the  terms  of  a  policy  of  insurance 
dated  October  5, 1!K)9,  Insuring  certain  prop- 
erty in  the  state  of  Colorado  against  dam- 
age and  loss  by  fire.  A  trial  was  had,  which 
resulted  In  a  judgment  for  the  plaiutlB,  and 
the  defendant,  in  pr<^>er  time  and  in  due 
form,  api>ealed  the  cause  to  this  court 

We  will  briefly  state  the  pleadings.  The 
petition  was  in  due  form,  charging  that  tbe 
plaintiff  was  a  corporation  duly  organized 
under  the  laws  of  Arizona.  That  at  all  the 
times  therein  stated  the  defendant  was  a  for- 
eign Insurance  company,  organized  under  the 
laws  of  Pennsylvania,  and  was  duly  licensed 
under  the  laws  of  this  state  to  carry  on  a 
general  fire  insurance  business  herein,  and 
was  at  all  of  said  times,  carrying  on  said 
business  herein.  That  the  plalntUf,  on  Oc- 
tober 5,  1909,  was  tbe  absolute  owner  of  the 
property  Insured,  situated  in  the  state  of 
Colorado,  and  that  upon  that  date  tbe  de- 
fendant issued  the  policy  mentioned,  Insur- 
ing the  same  against  loss  or  damage  by  fire 
for  a  period  of  one  year,  for  a  considera- 
tion of dollars.    T?hat  on  August  13, 

1910,  said  property  was  struck  by  lightning, 
and  destroyed  and  damaged  to  the  amount  of 
$134,000 ;  and  that  proofs  of  loss  were  duly 
given.  The  policy  was  a  regular  standard 
policy,  containing  the  usual  terms  and  con- 
ditions. At  the  September  term,  1911,  of 
said  court  the  defendant  filed  in  the  cause 
a  motion  to  quash  the  summons  and  the  re- 
turn of  service  thereof  made  by  the  sheriff 
of  Cole  county  on  the  superintendent  of  in- 
surance of  this  state,  which  was  by  the  court 
overruled.  Thereupon  tbe  cause  was  passed 
to  await  the  decision  of  this  court  in  the  case 
of  State  ex  rel.  v.  Bamett,  239  Mo.  193,  143 
S.  W.  601.  That  after  that  case  had  been 
decided,  the  defendant,  after  leave  of  court 
had  been  obtained,  filed  answer,  which  is  sub- 
stantially as  follows:  The  answer  alleges 
the  service  was  bad  upon  the  superintend- 
ent of  insurance ;  that  the  court  acquired  no 
Jurisdiction  over  defendant  because  neither 
party  was  a  resident  of  Missouri  and  the  ac- 
tion accrued  In  Colorado,  and  therefore  sec- 
tion 7042,  R.  S.  1909,  did  not  apply;  that 
said  section  is  unconstitutional  and  Toid, 
because  In  violation  of  section  30,  art  2,  of 
'the  Missouri  Constitution,  and  section  1, 
Amend.  14,  of  the  federal  Constitution ;  also 
that  section  7042  was  enacted  in  1S85,  Laws 
of  Missouri  1885,  p.  183,  in  vl(Hatlon  of  sec- 
tion 2S  and  of  section  34,  art  4,  Ot  the  Mis- 


souri Constitution,  and  tberefore  void,  ao 
that  the  service  of  process  gave  no  Jurisdic- 
tion over  tbe  defendant  That  In  violatioa 
of  the  terms  of  the  policy  the  prt^erty  had 
been  permitted  to  remain  idle  more  than  30 
days  without  the  written  permissioa  of  the 
defendant  Also  that  In  violation  thereof, 
said  property  had  been  incumbered  by  the 
execution  of  a  mortgage  thereon,  to  secure 
the  sum  of  $25,000  without  defendant's 
knowledge  or  consent  Further,  tliat  the 
item  "gold  in  process,"  mentioned  In  tlie  pol- 
icy, was  not  destroyed.  That  contrary  to 
the  terms  of  the  policy,  the  property  insured 
was  not  in  operation  at  the  time  of  the  fire, 
nor  for  more  than  six  months  prior  thereta 
That  the  property  was  mortgaged  at  the 
time  of  tbe  issuance  of  the  policy  and  at  the 
time  of  the  fire  without  the  consent  of  the 
defendant,  and  that  the  plaintiff  was  guilty 
of  fraud  and  false  swearing  in  oiyimtng  in 
its  proofs  of  loss  that  "gold  in  process"  to 
the  value  of  $8,000  was  destroyed.  That  the 
plaintiff  was  not  the  sole  and  unconditiooal 
owner  of  the  property  Insured,  nor  did  It 
own  the  pr<^perty  in  fee  single,  because  it 
had  not  been  licensed  to  do  business  In  Col- 
orado under  the  provisions  of  sections  901 
and  810,  B.  S.  Cola  190S.  and  therefore  it 
did  not  have  title  to  the  property,  pleading 
decisions  of  Colorado  to  this  effect  and  that 
tbe  defendant  had  tendered  to  the  plaintiff 
all  the  premiums  with  Interest  thereon. 

The  reply  denied  the  imconstltatlonallty 
of  section  7042;  admitted  that  the  bnildlng 
was  not  in  <^>eratlon  as  charged  by  defend- 
ant but  pleaded  waiver  of  such  conditloD  of 
the  policy;  that  the  mortgage  on  the  prop- 
erty was  paid  off  before  the  insurance  was 
taken  out;  denied  making  false  statements 
regarding  "gold  In  process" ;  denied  any  in- 
formation suflSclent  to  form  a  belief  as  to 
whether  section  910,  R.  S.  Colo.  19(^  and 
cases  dted  by  defendant,  were  ever  in  force 
or  rendered  by  the  court;  alleged  that  It 
paid  taxes  upon  the  property  prior  to  the 
fire;  pleaded  that  the  courts  of  Colorado 
had  decided  that  after  a  -foreign  corporatioxi 
has  paid  a  license  fee,  it  may  sue  la  the 
courts  of  Colorado;  and  pleaded  that  the 
doctrine  of  waiver  was  the  law  of  Colorado. 

The  policy  in  suit  was  dated  and  delivered, 
along  with  the  other  policies  amounting  to 
about  $50,000,  to  a  Mr.  Doepke,  president  of 
the  respondent  company,  on  or  about  Octot«r 
5,  1909,  and  covers  the  insured  property  for 
one  year  thereafter.  The  Insured  property 
was  destroyed  by  fire  on  August  13,  1910, 
and  this  action  was  Instituted  in  the  drcnit 
court  of  Audrain  county  on  June  6,  1911, 
summons  being  served  upon  Frank  Blake, 
superintendent  of  the  insurance  department 
of  the  state  of  Missouri,  on  June  7,  1911. 

We  will  first  state  the  undisputed  facts  ot 
the  case,  and  then  briefly  state  what  the  evi- 
dence tended  to  show  regarding  those  tlxat 
were  disputed,  viz.:    Tbe  plaintiff  herein  ts 
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a  corporation  dnly  organized  under  tlis  lavs 
of  the  state  of  Arizona.    The  defendant  te 
a  flre  Insurance  corporation  duly  organized 
nnder  the  laws  of  the  state  of  Pennsylvania, 
and  at  all  times  mentioned  in  this  suit,  and 
at  the  time  this -suit  was  commenced,  was, 
and  ever  since  had  been,  doly  licensed  as  a 
foreign  insurance  comiwny  to  do  bnslness 
In  the  state  of  lllssonrl.    On  October  5, 1909, 
the  defendant  dnly  made  and  d^vered  its 
policy  and  contract  of  insurance  to  plaintiff 
herein  at  Orlpple  Creek,  Colo.,  where  it  had 
a  general  insurance  agency,  which  was  rep- 
resented by  Kllpatrick  &  Hanley.    In  that 
section  of  Colorado  the  liksuranoe  company 
bad  no  other  representative^  and  Kllpatrick 
A  Hanley  had  authority  to  make  conteacts  of 
insurance.    At  the  time  the  insurance  was  ef- 
fected plaintiff  owned  certain  valuable  min- 
ing property,  and  was  engaged  in  the  building 
of  a  large  smelter  for  the  purpose  of  smelting 
gold  from  its  mines,  which  were  located  two 
or  three  miles  out  of  Cripple  Creek,  Teller 
county,  C<do.    On  October  6,  1909,  for  and  In 
consideration  of  a  premium  of  $74.12,  defend- 
ant, throuj^  Kllpatrick  &  Hanley,  its  general 
agents  at  Cripple  Creek,  did  issue  Its  policy 
and  contract  of  Insurance  to  plaintiff,  where- 
by it  was  insured  against  all  loss  or  damage 
by  fire  for  a  period  of  one  year  from  October 
5,  1909,  to  October  G,  1910,  to  the  smelter, 
buildings,   machinery,   etc.,   which    went  to 
make  op  the  smelter,  which  are  described  tn 
the  policy  and  which  were  owned  by  plaintiff, 
and  which  was  finished  and  ready  for  use 
the  day  it  was  destroyed  by  lightning.    Ught- 
ning  struck  the  buildings  August  13,  1910, 
and  they  were  all  destroyed  by  flre  resulting 
therefrom.    The  evidence  shows  that  the  in- 
sured buildings  and  property,  which  were 
totally  destroyed  by  flre,  were  worth  $134,000, 
and   that  the  loss  and   damage  occasioned 
thereby  was  about  that  sum.    There  was  a 
large  amount  of  other  insurance  upon  the 
property  besides  that  which  was  issued  by 
appellant  herein,  amounting  to  about  $60,000. 
The  insurance  premiums  were  not  paid  in 
cash  when  the  policies  were  delivered,  but  a 
credit    wals   given    to    plaintiff   therefor    by 
Kllpatrick  &  Hanley,  and  prior  to  the  fire 
plaintiff  paid  $500  to  Kllpatrick  &  Hanley 
on    the  premiums,   which  amounted  to  be- 
tween $1,600  and  $1,600.     August  15,  1910, 
two  days  after  the  flre,  Kllpatrick  Sc  Hanley 
sent  a  telegram  from  Cripple  Creek,  Cola,  to 
J.  F.  W.  Doepke,  the  president  of  respondent, 
and  <Hie  who  was  in  sole  charge  of  respon- 
dent's business,  and  the  only  one  with  whom 
Kllpatrick  k  Hanley  ever  had  any  business, 
requeertlng  that  respondent  send  the  balance 
of  the  premiums,  which  amounted  to  $1,124. 
The  tel^ram  is  as  follows: 

"Cripple  Creek,  Ant  16,  1910. 
"J.   V.  W.  Doepke,  Mercantile  BuildinK,  St 
Tjoxjim,  Missouri— Mail  draft  for  your  protection 
eleven  bondred  and  twenty-four  dollara. 

"Kllpatrick  &  Hanley." 

Immediately  upon  receipt  of  that  telegram 
Deoplce  cMBt  a  draft  to  Kllpatrick  &  Hanley 


toe  said  sum  of  $1424,  whfadi  made  payment 
in  fnll  of  all  the  piemlaaia  up<xi  all  the  poli- 
cies, Including  the  policy  of  defendant  herein, 
which  Kllpatrick  ft  Hanley  had  issued  np«n 
the  pr<^perty  in  question..  At  the  time  the  in- 
surance was  effected,  and  at  the  time  the 
flre  occurred,  the  plaintiff  had  not  received 
a  license  to  do  business  in  the  state  of  acio- 
rado  from  that  state,  although  It  had,  for  a 
long  time  past,  owned  the  mining  property  in 
question,  and  had  been  engaged  in  the  erec^ 
tlon  of  tbo  smelter  and  buildings  whitdi  were 
insured  and  destroyed  bs  fire,  and  had  been 
regularly  paying  taxes  to  the  state  of  Colo- 
rado upon  the  property  in  question.  After 
the  flee  the  plaintiff  gave  due  notice  of  the 
flre  to  deCeodant,  and  made  due  proofs  of  loss 
through  the  Kllpatrick  ft  Hanley  agency,  the 
agents  of  the  defendant.  The  policy  provided 
that  the  property  should  not  be  idle  for  more 
than  30  days  without  the  written  permission 
of  defendant  The  evidence  for  i^alntifl 
tended  to  show:  That  at  the  time  the  policy 
was  issued  and  delivered  to  plaintiff,  its  pres- 
ident informed  the  agents  of  defendant  that 
beeanse  of  the  scarcity  of  fuel  and  the  dif- 
ficulty In  delivering  It  at  the  plant,  a  tram- 
way might  have  to  be  constructed,  and  on 
account  ef  those  matters  the  smelter  might 
be  idle  at  times  for  periods  of  more  than  30 
days  at  a  time,  and  asked  them  what  he 
should  do  in  the  premises.  That  in  reply 
thereto  said  agents  stated  to  him  that  that 
would  be  all  right,  and  thereupon  he  ac- 
cepted the  policies  and  paid  the  premium  as 
previously  stated.  That  thereafter,  and  be- 
fore the  flre  occurred,  the  same  inquiry  had 
been  addressed  a  number  of  times  to  said 
agents,  to  which  they  made  substantially  the 
same  answer,  as  that  before  stated.  This 
was  corroborated  by  Kllpatrick  one  of  de- 
fendant's agents  and  witnesses.  That  when 
It  was  found  out  that  the  business  would 
have  to  shut  down,  Doepke,  the  president  of 
the  plaintiff  company,  went  to  defendant's 
agents  and  informed  them  that  he  was  un- 
able to  procure  the  necessary  fuel  with  which 
to  operate  the  smelter,  and  would  have  to 
dose  down  on  that  account,  and  asked  them 
what  was  necessary  for  him  to  do  in  regard 
to  the  Insurance,  as  he  did  not  want  any 
question  raised  as  to  its  validity.  This  was 
on  January  10,  1910;  and  Kllpatrick  said 
to  him,  "All  right;  go  ahead."  That  each 
and  every  month  thereafter,  said  agents  were 
notified  of  the  fact  that  the  mill  was  idle, 
and  inquiry  made  of  them  as  to  what  should 
be  done.  That  at  no  time  did  they  make 
"any  objections  to  it"  Kllpatrick,  one  of 
defendant's  agents,  says  that  was  true,  and 
that  he  made  no  objection — 
"because  I  (be)  expected  he  (Doepke)  would 
start  up  in  a  short  time,  and  I  didn't  want  to 
lose  the  business  and  premiums." 

The  policy  prohibited  incumbrances  vpan 
the  property ;  and  at.the  time  of  the  Issuance 
of  the  policy,  or  shortly  thereafter,  the  com- 
pany executed  to  one  Petots  a  mortgage  <» 
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tbe  prt^erty  to  tsecure  the  sum  of  $26,000. 
The  undispnted  evidence  shows  that  tn  "June, 
1010,"  Doepke  informed  KUpatrick  &  Han- 
ley  about  "this  mortgage"  aud  the  agents 
made  no  objection  "whatever"  to  It.  They 
did  not,  uiton  being  informed  of  the  ex- 
istence of  this  mortgage,  cancel  the  policy  or 
offer  to  return  any  of  the  premiums.  Under 
date  of  July  11th  and  2l8t,  respectively,  1010, 
KUpatrick  &  Hanley  wrote  to  plaintifC,  and 
canceled  certain  other  policies  whidi  they 
had  Issued  to  it  upon  this  property,  for  the 
reason  that  the  Peters  mortgage  of  $25,000 
was  upon  the  property,  and  in  the  place  of 
the  canceled  policies'  wrote  other  policies  to 
take  the  place  of  the  canceled  ones.  On  July 
10,  1010,  more  than  a  month  before  the  fire, 
tiie  Peters  mortgage  was  paid  off  and  satisfied 
In  fall.  A  second  mortgage  on  the  property 
is  mentioned  In  the  evidence,  but  not  set  out, 
and  the  amount  It  was  given  to  secure  is  not 
made  dear,  but  whatever  was  the  amount, 
it  was  fnlly  paid  and  satisfied  June  11,  1906, 
more  than  two  years  before  the  fire.  The 
note  had  been  "surrendered  up  and  canceled." 
The  testimony  in  regard  to  both  of  these 
mortgages,  having  been  fully  paid  and  re- 
leased before  the  fire  is  proven  by  the  un- 
contradicted testimony  in  this  case.  It  Is 
conceded  that  the  plaintiff  company  had  not 
complied  with  the  laws  of  Colorado,  and  ae- 
eured  a  license  to  do  business  therein,  at  the 
time  tbe  policy  in  question  was  Issued. 

Such  additional  facts  as  may  be  necessary 
for  a  proper  disposition  of  the  case  will  be 
stated  in  the  opinion. 

David  H.  Robertson,  of  Mexico,  Mo.,  and 
Fred  Herrlngton  and  Lewis  &  Grant,  all  of 
Denver,  Colo.,  for  appellant.  Fauntleroy, 
Cullen  &  Hay,  of  St.  Loula,  Fry  &  Rodgers, 
of  Mexico,  Mo.,  and  Fred  D.  Shaw,  for  re- 
spondent Percy  Werner,  of  St  Louis,  and 
Suttmi  &  Huston,  of  Troy,  amid  curlte. 

WOODSON,  C.  J.  (after  stating  the  facta 
as  above) .  I.  Counsel  for  the  appellant  (de- 
fendant) assign  many  grounds  for  a  reversal 
of  the  Judgment  of  the  circuit  court.  A  num- 
ber of  them  are  constitutional  questions.  We 
will  dispose  of  the  latter  first,  because  If  ap- 
pellant's position  is  sound  In  that  regard, 
then  there  will  be  no  necessity  for  a  deter- 
mination of  the  former.  Counsel  for  appel- 
lant state  their  position  In  the  following  lan- 
guage: 

"The  court  erred  in  overruling  defendant's 
motion  to  quash  the  writ  and  in  refusing  to 
sustain  the  defense,  set  forth  in  the  first  para- 
graph of  defendant's  answer,  which  defense  was 
baspd  upon  the  grounds  that  the  superintendent 
of  the  insurance  department  of  the  state  of 
Missouri,  upon  whom  service  was  attempted  to 
be  made,  was  not  authorized  by  the  laws  of  tbe 
state  of  Missouri  to  acknowledge  or  receive 
service  of  process  for  the  defendant  in  this  ac- 
tion, and  that  section  7042,  R.  S.  of  Missouri, 
1900,  is  unconstitutional  and  void  because  it 
denies  to  the  defendant  due  process  of  law  as 
guaranteed  to  it  by  the  Constitution  of  tlie  state 
of  Missouri  and  liy  section  1,  Amend.  14,  of  the 
Oonstitution  of  the  United  SUtes." 


While  counsel  state  their  general  proposl- 
ttou  In  the  language  Just  quoted,  yet  when 
they  come  to  brief  and  argue  the  same  they 
subdivide  it,  at  least  by  necessary  implica- 
tion, into  five  propositions,  which.  If  I  cor- 
rectly understand  them,  are  as  follows: 

First  That  said  section  7012,  B.  S.  1909. 
was  only  designed  to  provide  for  service  of 
process  Issued  In  suits  against  foreign  hi- 
snrance  companies  doing  business  in  this 
state  founded  upon  contracts  of  insurance 
made  in  thiis  state,  and  not  elsewhere. 

Second.  That,  If  said  section  7042  was  de- 
signed to  authorize  service  of  process  issued 
in  suits  against  foreign  insurance  companies 
doing  business  In  this  state  under  authority 
of  the  statute  properly  granted,  growing  out 
of  contracts  of  Insurance  made  In  another 
state  or  country,  then  It  is  unconstitutional, 
null,  and  void  under  both  the  state  and  fed- 
eral Constitutions,  as  stated  by  counsel  In 
their  general  proposition  before  quoted. 

Third.  That  the  Legislature  has  no  consti- 
tutional power  to  enact  laws,  conferring 
jurisdiction  upon  the  courts  of  this  state  to 
try  suits  against  foreign  Insurance  companies 
based  upon  contracts  of  insurance  executed 
In  another  state  or  country. 

Fourth.  That  said  section  7042  was  not 
designed  to  provide  for  service  of  process  is- 
Hied  In  suits  against  foreign  insurance  com- 
panies doing  business  in  this  state  imlawful- 
ly,  that  is,  without  permlsslcm  of  the  state, 
founded  upon  contracts  of  Insurance  made 
In  this  state;  bat  If  that  was  the  design, 
then  the  section  Is  unconstitutional  for  the 
reasons  before  stated. 

Fifth.  That,  If  said  secUon  7042  was  de- 
signed to  authorize  service  of  process,  in 
suits  against  foreign  Insurance  oompanies  do- 
ing business  in  this  state,  based  upon  a  con- 
tract of  Insurance  made  In  another  state,  with 
or  without  a  license  fr<Hu  that  state,  then  it 
Is  unconstitutional,  null,  and  void,  for  tbe 
reasons  before  stated. 

[1]  Regarding  the  first:  While  this  ques- 
tion is  embraced  within  the  general  proposi- 
tion before  mentioned,  yet  In  fact  it  presents 
no  constitutional  question  whatever,  but 
simply  Involves  the  meaning  of  section  7042. 

A  foreword:  Because  of  the  mlsappr^en- 
sion,  in  my  opinion,  of  counsel  for  appellant, 
and  some  of  my  learned  Associates  regarding 
the  meaning  of  section  7042,  B.  S.  1909,  and 
Its  constitutionality  under  the  ruling  of  the 
Supreme  Court  of  the  United  States  In  tbe 
cases  of  Old  Wayne  Life  Association  v.  Mc- 
Donough,  204  U.  S.  22,  27  Sup.  Ct  236,  51  L 
Ed.  345.  and  Simon  v.  Southern  Railway  Co., 
236  U.  S.  11$,  36  Snp.  Gt  255,  60  li.  Bd.  492. 
and  hecause  of  the  far-reaching;  detrimental, 
and  Injurious  effect  sndi  a  rule  would  have 
upon  the  Jtuisprudence  of  this  and  the  other 
states  of  the  Union  and  upon  the  speedy  and 
orderly  administration  of  justice,  I  feel  jus- 
tified In  devoting  more  time  and  space  to  t\^ 
case  than  would  otherwise  be  necessarv. 
This  may,  and  doubtless  will,  lead  to  more 
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or  less  Fepetitlon,  and  some  Ulustratkma  to 
show  the  application  of  tbe  prindples  of  law 
to  the  facts,  and  consequently  a  pr<^ngatlon 
of  the  opinion. 

Returning  to  that  statute:  Brery  phase  of 
this  statute  saye  its  constitutionality  was 
carefully  considered  and  determined  by  this 
court  In  the  case  of  State  ex  rel.  t.  Orimm, 
239  Mo.  135,  loc.  dt.  159,  143  S.  W.  483. 
Since,  however,  its  meaning  has  again  be»i 
questioned  and  its  constitutionality  assailed, 
I  win  add  some  additional  views  as  to  its 
meaning,  and  then  carefully  consider  its  con- 
stitutionality. In  order  to  grasp  the  real 
meaning  of  this  statute  we  should  have  it 
before  us.    It  reads  as  follows: 

"Section  7042w  Any  insurance  company  not  in- 
corporated by  or  organized  under  the  laws  of 
this  state,  desiring  to  transact  any  business  by 
any  agent  or  agents  in  this  state,  shall  first  file 
with  the  saperlntendent  of  the  insurance  de- 
partment a  written  instrument  or  power  of  at- 
torney, duly  signed  and  sealed,  appointing  and 
authorizing  said  superintendent  to  acknowledge 
or  receive  service  of  process  issued  from  any 
counrt  of  record,  justice  of  the  peace,  or  other  in- 
ferior court,  and  upon  whom  such  process  may 
be  served  for  and  in  behalf  of  such  company, 

•  *  •  in  any  court  of  this  state,  •  •  • 
and  consenting  that  service  of  process  upon  said 
superintendent  shall  be  taken  and  held  to  be  as 
valid  as  if  served  upon  the  company,  according 
to  the  laws  of  this  or  any  other  state.  Service 
of  process  as  aforesaid,  issued  by  any  such  court, 
as  aforesaid,  upon  the  superintendent,  shall  be 
valid  *  *  •  and  be  deemed  iiersonal  service 
upon  such  company,  so'Iong  as  it  shall  have  any 
policies  or  liabilities  outstanding  in  this  state. 

*  *  *  Every  such  instrument  of  appointment 
executed  by  such  company  shall  be  attested  by 
the  seal  of  such  company,  and  shall  recite  the 
whole  of  this  section,  and  shall  be  accompanied 
by  a  copy  of  a  resolution  of  the  boatd  of  di- 
rectors or  trustees  of  such  company  similarly 
attested,  showing,  that  the  president  and  secre- 
tary, or  other  chief  officers  of  such  company, 
are  authorized  to  execute  such  instrument  in 
behalf  of  the  company;  and  if  any  such  com- 
pany shall  fail,  neglect  or  r^use  to  appoint  and 
maintain,  within  the  state,  an  attorney  or  agent 
in  the  manner  hereiDt>efore  described,  it  shall 
forfeit  the  right  to  do  or  continue  business  in 
this  state." 

This  section  should  be  read  with  sections 
7040  and  7041  K.  S.  1909,  for  the  former 
prohibits  all  foreign  Insurance  companies 
from  doing  business  in  this  state  without  first 
taking  out  a  license,  etc.,  and  the  second  pre- 
scribes the  mode  of  procuring  such  license, 
etc.  This  statute  was  first  enacted  in  1845 
CLawa  1845,  p.  110,  f  3),  and  was  carried  Into 
the  Bevlsed  Statutes  of  1845  as  section  3,  on 
page  610.'  This  statute  was  amended  In  1885 
(Laws  1885,  p.  183,  {  1),  so  as  to  read  as  we 
now  have  it  to  said  section  7042,  and  it  was 
first  carried  Into  the  Revised  Statutes  of 
1889  as  section  5912. 

On  May  11,  1899,  the  appellant  filed  with 
the  superintendent  of  Insurance  an  Instru- 
ment in  the  nature  of  a  consent  and  appoint- 
ment in  compliance  with  the  requirements 
of  the  Revised  Statutes  of  Missouri,  1889, 
stating  the  desire  of  the  appellant  to  trans- 
act business  in  the  state  of  Missouri  pur- 
saant  to  the  laws  thereof,  aetttog  forth  fully 


said  section  5912.  And  thereupon,  and  uii>' 
der  that  authority,  the  app^ant  has  con- 
tinued to  the  present  time  to  transact  its 
said  business  in  this  state  under  said  license. 
This  places  before  us  clearly  the  law  under 
which  the  appellant  came  into  the  state 
to  transact  an  Insurance  business,  and  Its 
status  before  the  law  of  the  state,  including 
its  agreement  for  service  of  legal  process 
upon  it  through  the  Insurance  commissioner 
of  this  state. 

It  Is  one  of  the  elementary  rules  of  stat- 
utory construction  that  in  trying  to  ascertain 
the  meaning  of  a  statute  or  an  amendment 
thereto,  we  should  first  look  at  the  status  of 
the  subject-matter  of  the  contemplated  leg- 
islation, as  well  as  the  law,  or  lacli  of  law, 
governing  the  same.  If  there  is  no  law  upon 
the  subject,  and  some  evil  exists  in  connec- 
tion therewith,  which  the  Legislature  desires 
to  remedy,  then  a  new  statute  must  be  en- 
acted in  order  to  remedy  the  evil;  but  If 
there  Is  an  existing  law  governing  the  mat- 
ter, statutory  or  common  law,  which  is  de- 
fective or  Insufflcient  to  properly  govern  the 
same,  and  that  in  conseqnence  thereof  evil 
lurks  tn  or  about  the  same,  which  should  be 
abolished,  then  tliat  end  Is  generally  accom- 
plished by  an  enactment  supplementing  the 
deficient  statute  or  the  insufficiency  of  the 
common  law,  as  the  case  may  be.  Dowdy  v. 
Wamble,  110  Mo.  loc.  dt.  283,  19  S.  W.  489; 
Mooney  v.  Buford  &  George  Mfg.  Co.,  72i 
Fed.  loa  dt  86,  18  C.  C.  A.  421. 

Prior  to  1845  the  Insurance  business  trans- 
acted in  this  state,  both  life  and  fire,  was 
comparatively  small,  and  principally  done 
by  foreign  companies.  For  that  reason  there 
had  been  but  little  legislation  needed  or  en- 
acted upon  the  subject;  no  means  were  pro- 
vided by  which  service  of  process  could  be 
bad  against  such  a  company  issuing  polides 
in  this  state.  This  led  to  great  injustice 
and  hardship  In  many  cases,  because  when  a 
loss  occurred  the  Insured  was  compelled  to 
settle  with  the  company  upon  Its  own  terms 
or  go  to  the  state  of  its  Incorporation  and  sue 
It  for  the  sum  doe  on  the  policy.  This  led 
to  much  loss  of  time,  trouble,  and  expense  on 
the  part  of  the  policy  holders  in  going  to  and 
from  the  place  of  trial,  to  say  nothing  of  the 
cost  and  expense  of  the  litigation.  This  In- 
justice appealed  to  the  Legislature,  and  tn 
1845,  for 'the  first  time  in  so  far  as  I  have 
been  able  to  ascertain,  it  undertoolc  by  leg- 
islation to  remedy  that  injustice  in  so  far  as 
concerned  contracts  of  Insurance  made  In  this 
state,  and  thereby  authorized  suit  to  be 
brought  on  such  polides  In  the  courts  of  this 
state,  and  provided  for  service  of  process 
against  any  such  company  in .  the  manner 
stated  therein,  which  will  presently  be  copied. 
As  previously  stated,  the  first  legislation  in 
this  state  which  took  any  definite  form,  look* 
ing  to  a  remedy  of  the  injustice  and  hard- 
ships mentioned,  was  enacted  In  1845  (Laws 
1845,  pw  UO),  Which  Is  chapter  Sei,  S.  8. 1646. 
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While  this  entire  chapter  shonld  be  consid- 
ered In  connection  herewith,  aa  throwing 
light  upon  the  general  design  the  Legislature 
had  in  mind,  yet  space  compels  me  to  confine 
my  observations  to  section  3,  p.  610,  B.  S 
1S45,  thereof.    It  reads  as  follows: 

"The  ageot  or  agents  of  any  such  company 
aforesaid,  shall  also  be  required,  before  com- 
mencing bosiness,  or,  in  case  he  or  they  have 
already  commenced  business,  then,  on  or  before 
the  first  day  of  July,  eighteen  hundred  and 
forty-five,  to  famish  to  the  clerk  of  the  county 
court,  to  be  placed  on  the  records  of  said  court, 
a  resolution  of  the  board  of  directors  of  the 
company  for  wliich  he  or  they  may  propose  to 
act,  or  are  already  acting,  duly  authenticated, 
aathorizing  any  citizen  or  person  residing  in  the 
state  of  Missouri,  or  elsewhere,  having  a  claim 
against  any  such  company  aforesaid,  growing 
out  of  a  contract  of  insurance,  made  with  the 
agent  or  agents  of  any  such  company  aforesaid, 
doing  business  in  this  state,  to  sue  for  the  same 
in  any  court  in  said  state  having  competent  ju- 
risdiction; and  further  authorizing  service  of 
process  on  said  agent  or  agents  to  be  sufficiently 
binding  on  said  company  to  abide  the  issue  of 
said  suit,  and  that  such  service  shall  authorize 
judgments  in  the  same  manner  that  judgments 
are  taken  against  private  individuals ;  and  it  is 
hereby  enacted,  that  the  service  of  process  on 
the  said  agent  or  agents,  in  any  action  commeniv 
ed  against  such  company,  shall  be  deemed  a 
service  upon  the  company,  and  shall  authorize 
the  same  proceedings  as  in  case  of  other  ac- 
tions at  law ;  the  process  shall  t>e  served  and 
returned  in  the  same  manner,  as  if  the  action 
were  against  the  agent  or  agents  personally." 

In  addition  to  what  was  held  by  this  court 
In  the  case  of  State  ex  rel.  v.  Grimm,  239 
Mo.  135,  loc.  dt  159  to  171,  143  S.  W.  450,  as 
to  the  meaning  of  section  7042,  I  have  this 
to  say:  That  aecaon  3  of  the  act  of  1S45 
required  all  foreign  insurance  conipanles  de- 
siring to  do  business  in  this  state  to  first 
place  on  record  a  resolution  of  the  board  of 
directors — 

"authorising  any  citizen  or  person  residing  in 
the  state  of  Missouri  or  elsewhere,  having  a 
claim  against  any  such  company  aforesaid  grtw- 
ing  out  of  a  coniraot  of  tmurance  made  witK 
an  agent  or  agents  of  guoh  company  aforetaid 
doing  iutineis  in  thii  state  to  sue  for  the  same 
in  any  county  in  said  state." 

The  Italics  are  ours,  and  are  made  for 
the  purpose  of  accentuating  the  fact  that  this 
original  statute  did,  as  contended  for  by 
counsel  for  the  petitioner,  provide  and  was 
designed  to  limit  the  service  of  process  In 
suits  against  such  companies  growing  out  of 
contracts  of  insurance  made  by  them  in  this 
state.  This  statute  was  amended  by  an  act 
of  1856  (Rev.  St  1856,  p.  886,  i  1),  which 
also  required  a  resolution  of  the  board  of  di- 
rectors of  such  foreign  Insurance  company — 

"authorizing  any  person  having  a  claim  against 
such  company  frotoing  out  of  a  contract  of  <n- 
surance  made  tn  this  state  toith  the  agent.  Or 
agents  thereof  doing  business  in  this  state,  to 
sue  suoh  oompony  for  the  same,  in  any  ooort  of 
this  sUte." 

This  amendment  also  limited  the  service 
of  process  in  suits  against  such  company 
growing  out  of  contracts  of  Insurance  made 
in  this  state.  This  statute  was  further 
amended  In  1865  (Oen.  St.  1866,  p.  402,  8  3), 


by  adding,  among  other  things,  ttae  follow- 
ing: 

*****  And  tlie  service  of  process  «a  sndk 
agent  or  agents  as  aforesaid  shall  !>•  deemed  a 
service  upon  the  company  sued,  and  shall  au- 
thorize the  same  proceedings  in  such  suit  as  in 
the  case  of  other  suits  in  such  court,"  etc 

And  the  following  amendment  was  added 
to  section  6013,  R.  S.  1879: 

"Service  of  process  as  aforesaid,  issued  by  any 
snch  court,  as  aforesaid,  upon  any  such  attor- 
ney appointed  by  the  company,  or  by  the  super- 
intendent, as  aforesaid,  siiall  be  vabd  and  bind- 
ing and  be  deemed  personal  service  upon  sudi 
company,  so  long  as  it  shall  have  any  policies 
or  liabilities  outstanding  in  this  state,"  etc. 

The  latter  amendment  was  designed  to  lim- 
it the  time  of  service  of  process  upon   the 
company  "to  such  time  at  it  hat  policiet  or 
lialUUiea  outstanding  in  this  state,"  etc.    Aa 
time  i)assed  the  insurance  business  grew  by 
leaps  and  bounds,  in  proportion  to  the  gen- 
eral business  of  tiie  country,  and  pc^cies  of 
insurance  were  issued  by  the  thousands  in 
and  out  of  this  state  by  foreign  corporations 
on   prop^ty  located   herein  and   elsewhere, 
and  in  order  to  meet  the  new  order  of  things, 
additional  legislation  was  necessary.     Under 
this  new  order  of  things  there  was  no  provi- 
sion contained  In  the  act  of  1845,  or  In  any 
of  the  amendments  thereof  prior  to  18S5,  by 
>vhich  a  resident  or  a  nonresident  of  this 
state  could  sue  a  foreign  insurance  company 
doing  business  herein,  upon  a  policy  of  insur- 
ance issued  by  it  out  of  this  state,  insuring 
property  located  in  this  state  or  elsewhere, 
and  In  order  to  meet  that  condition  section 
3  of  the  act  of  1845,  as  amended,  as  previous- 
ly stated,  was  further  amended  by  the  act  of 
1886  (Laws  1886,  p.  183).    After  the  various 
amendments   mentioned   had   been   enacted, 
this  statute,  as  before  stated,  passed  Into  the 
Revision  of  1889,  and  is  section  5912,  and 
into  the  Revision  of  1909,  and  is  now  section 
7042.    Section  7042  was  in  full  force  and  ef- 
fect when  appellant  applied  tor  a  license  to 
do  business  in  this  state,  and  on  the  llth  day 
of  May,  1809,  it  fully  corniced  with  tbe  re- 
quirements of  that  statute,  and  among  other 
things,  filed  with  the  superintendent   of  in- 
surance of  the  state,  the  Instmment  mention- 
ed in  said  section,  appointing  him  its  agent 
to  accept  service  of  such  process  as  therein 
provided  for  as  might  be  Issued  against  it  by 
any  court  of  proper  authority  in  this  state, 
and  consented  that  service  had  upon  him  as 
such  should  be  legal  and  personally  binding 
upon  it  in  the  same  manner  as  other  proceed- 
ings bad  in  said  court.    By  ttae  amendment 
of  1885,  which  is  now  section  7042,  tbe  Legist 
lature  broadened  and  extended  tbe  scope  and 
operation  of  ttae  act  of  1845,  and  the  Tarlons 
amendments   thereto,    by    striking    out    the 
words  wbicH  limited  it  to  suits  brousbt  on 
contracts  of  Insurance  made  in  tkit  ttate,  and 
by  inserting  in  lieu  thereof  the  provision  re- 
quiring all  sucta  companies  to  appoint  tbe  in- 
surance commissioner  of  tills  state  as  tbeir 
agent  to  accept  service  of  vroceas  for  tlteiu 
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and  to  aeknotrledge  receipt  of  the  salne  wben 
'Issued  by  an}'  coQit  of  lecord,  Jnstlce  of  tbe 
peace  or  other  Ihferlor  court,  and  upon  whom 
snch  process  may  be  s»yed  for  and  in  behalf 
of  such  company  in  aU  proceedtnga  that  maif 
be  instituted  again»t  tvch  company  in  any 
court  of  thtt  atate  or  In  any  court  of  the 
United  States  In  this  state,  and  oonsentins 
tbat  service  of  process  upon  said  superln^ 
tendent  shall  be  taken  and  held  to  be  as  valid 
as  if  served  upon  the  company,  according  to 
the  laws  of  this  or  any  other  state,"  and  that 
service  of  process,  as  aforesaid.  Issued  by  any 
such  court,  as  aforesaid,  upon  the  superin- 
tendent of  insurance,  "abail  be  valid  and 
binding  and  be  deemed  personal  service  upon 
Budl  company  so  long  as  It  shall  have  any 
policies  or  liabilities  outstanding,"  eta 

The  omission  from  this  statute  the  limita- 
tion of  the  process  of  the  courts  of  tlds  state 
to  causes  of  action'  arising  out  of  contracts 
of  insurance  made  in  this  state,  as  originally 
enacted,  and  enlarging  or  extending  the  pro- 
cess of  the  courts  to  "all  proceedingt  that 
might  be  inatitutei  against  suoh  company  i» 
any  court  of  this  state,"  clearly  authorized 
the  superintendent  of  Insurance  to  acknowl- 
edge the  receipt  and  service  of  process  for 
any  sach  company  In  any  and  all  transitory 
caases  ot  action  tiiat  might  be  brought  by 
any  one  against  It  in  the  courts  of  this  state, 
except  those  m^itloned  In  section  7044,  R.  S. 
1909,  regardless  of  place  where  tbe  contract 
of  Insurance  wns  entered  into;  and  the  lan- 
guage of  this  amendment  is  sufficiently  com- 
prehensive to  embrace  residents  and  nonres- 
idents of  the  state  at  the  time  of  the  Issu- 
ance of  the  policy  and  at  the  time  of  the  in- 
stitution of  the  suit  thereon.    This  it  seems 
to  me  Is  too  plain  fbr  argument,  and  to  at- 
tempt to  do  so  would  but  confuse  the  plain 
meaning  of  the  language  of  the  amendment 
of  1885,  and  the  steadfast  purpose  the  Legis- 
lature had  in  mind  wben  the  amendment  was 
enacted.    Kor  does  the  amendment  of  1860, 
whlcb.  In  substance,  provides  that  thie  au- 
thority of  tbe  superintendent  of  insurance  to 
acknowledge  and  accept  service  for  such  com- 
pany sliall  c<mtlnne  "so  long  as  it  shall  have 
any  policies  or  liabilities  outstanding  in  this 
state,"  militate  in  the  least  against  the  con- 
Btmction  heretofore  placed  upon  this  section 
of  the  statutes,  for  tbe  obvious  reason  that 
said  amendment  Is  a  limitation  upon  the  du- 
ration of  the  authority  of  the  snperlntendent 
ot  Insorance  to  act  for  such  company,  and 
not  a  limitation  upon  the  character  of  sotts 
that  may  be  brought  and  prosecuted  in  the 
courts  of  this  state  under  sach  a  service  of 
process.    This  court  In  the  case  of  Dowdy  r. 
Wamble,  110  Mo.  loc.  dt.  283,  19  S.  W.  490, 
in  discussdng  this  rale,  said: 

"There  are  few  guides  to  construction  more 
nsefal  than  that  which  directs  attention  to  the 
prior  condition  of  the  law  to  aid  in  determining 
tbe  fall  legislative  meaning  at  any  statutoiy 
ehangc  tbereoL" 


In  discussing  the  saja«  question  the  TTxiit'< 
ed  States  Cenrt  of  Appeals  for  the  Sdventh 
Oircnlt,  in  the'  case  of  Mooney  v,  Bniord  et 
al.,  72  Fed.  loc.  dt  S6, 1£  G.  a  A.  426,  said; 

"Onie  earlier  provUdoBs  Quoted  from  the  In* 
diana  Code  and  statutes  exinessly  limit  tbe 
right  to  process  against  foreign  corporations  to 
suits  arising  out  of  transactions  had  in  the 
state,  and  from  the  mere  omission  of  that  limita- 
tion in  the  later  enactments,  there  would  arise 
a  just  inference  that  an  enlargement  of  juris- 
diction in  this  particalar  was  intended ;  but 
tbe  broad  terms  employed  in  the  act  of  1683, 
'process  in  any  suit  against  sndi  company  may 
be  served,'  etc.,  need  not  be  helped  out  by  ia- 
ference.  •  •  ♦  There  is  no  reason  to  \>« 
found  In  the  context,  or  In  the  course  of  pre- 
vious legislation  in  the  state,  or  in  considera- 
tions  of  policy,  for  believing  that  in  the  enact- 
ment before  us  the  word  was  intended  to  be  used 
in  a  more  restricted  sense." 

I  am  therefore  clearly  of  the  opinion  tbat 
said  section  7042  embraces  the  iwllcy  men- 
tioned in  this  case,  and  authorized  the  head- 
ers thereof  to  sue  thereon  in  the  circuit  court 
of  Audrain  county. 

[2]  II.  This  brings  us  to  the  consideration 
of  the  constitutional  questions  presented.  We 
will  try  to  discuss  these  questions  In  the  or- 
der stated,  but  they  are  so  closely  related 
and  Interdei)endent  that  what  Is  said  of  one 
may  necessarily  apply  to  others;  and,  for  the 
purpose  of  preventing  confusion  in  discuss- 
ing the  constitutionality  of  said  section  7042, 
it  should  be  borne  In  mind  that  it  does  not 
apply  to  suits  arising  out  of  contracts  of 
insurance  written  In  this  state  by  a  foreign 
Insurance  company,  without  a  license  from  It 
to  do  business  herein.  All  such  suits  are  gov- 
erned by  section  7044.  Nor  do  either  of  those 
sections  avthoriee  service  of  proceaa  in  suits 
brought  in  the  courts  ot  this  state  against 
for^gn  Insurance  companies  doing  business 
herein  loiihoxLt  a  license  from  the  state  to  so 
do,  based  upon  a  policy  of  insurance  issued 
therchy  in  another  state  or  country.  That 
question  will  be  considered  In  paragraph  5 
of  this  opinion. 

In  discussing  sections  7042  and  7044,  even 
though  our  language  may  be  general,  yet 
what  is  said  of  the  one  Is  not  Intended  to 
apply  to  the  suits  mentioned  in  the  other. 

Regarding  the  first  constitutional  question 
presented,  which  Is  the  second  subdivision  of 
appellant's  general  contention,  before  quoted: 
In  brief,  counsel  for  appellant  contend  that 
section  7042  Is  violative  of  section  30, 
art  2,  of  the  Constitution  of  Missouri  and 
section  1  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States, 
because:  First,  It  does  not  afford  appellant 
dne  process  of  law,  and,  second ;  because  the 
Legislature  of  this  state  has  no  power  to 
authorize  suits  to  be  brought  in  the  courts  of 
this  state  for  a  breach  of  a  contract  of  in- 
surance not  made  in  this  state.  These  two 
pnr(H>o8ltionB  are  so  closely  and  Inseparably 
connected,  we  will  discuss  them  together. 
Does  said  section  7042  provide  for  diie  process 
of  law,  and  was  the  appellant  served  with  due 
pnooefla  «t  law?     Ib«  icspondent  anatrem 
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tUs  qu66tton  In  the  afflrmatiye,  whtle  the 
appellant  answers  it  In  the  negative.  The 
latter  bases  Its  answer  upon  the  authptlty  of 
the  dissenting  opinion  filed  tn  the  Qrlmm 
Case,  supra,  and  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Simon  V.  Southern  Ry.  Co.,  236  U.  S.  115,  35 
Sup.  Ct  255,  59  L.  Ed.  492.  By  reading  the 
dissenting  opinion  In  the  Grimm  Case  it  will 
be  seen  that  it  was  predicated  upon  the  idea 
that  said  section  7042  only  applied  to  service 
of  process  in  cases  involTing  controversies 
growing  out  of  Insurance  c<mtracts  made  in 
this'  state  with  a  foreign  insurance  company 
dolQg  busiujess  herein  under  a  license  duly 
issued  to  It,  and  therefore  service  of  process 
upon  such  a  company,  under  that  section 
of  the  statutes,  conferred  no  Jurisdiction  upon 
the  courts  of  this  state  to  try  a  case  arising 
out  of  such  a  contract  made  in  some  other 
state  or  country.  This  contention  of  the  peti- 
tioner. In  my  opluioil,  is  a  clear  misconception 
of  the  meaning  of  said  section  7042,  and  of 
the  class  of  cases  to  which  it  applies.  In 
addition  to  what  was  said  upon  this  question 
<n  the  Grimm  Case,  I  wish  to  say  that  in  the 
light  of  the  history  of  this  statute,  as  shown 
by  the  various  amendments  made  thereto 
from  time  to  time  and  the  evils  the  Legis- 
lature Intended  thereby  to  remedy,  there  is 
no  longer  a  shadow  of  doubt  but  what  it 
was  the  design  of  the  Legislature,  by  enact- 
ing section  7042,  to  provide  for  process  in 
suits  involving  controversies  arising  out  of 
all  lawful  contracts  of  insurance  issued  by 
such  companies  outside  of  this  state  as  well 
as  those  made  In  it,  except  those  mentioned 
in  section  7044  and  the  classes  of  cases  men- 
tioned in  the  case  of  Old  Wayne  Life  Asso- 
ciation v.  McDonough,  204  U.  S.  22,  27  Sup. 
Ct.  236,  51  L.  Ed.  345,  which  will  be  carefully 
considered  later.  That  being  unquestionably 
true,  then  If  that  section  is  constitutional, 
then  clearly  the  i>etitioner  here  was  served 
with  due  process  of  law  within  the  meaning 
of  the  due  process  clauses  of  the  state  and 
federal  Constitutions.  The  Grimm  Case, 
therefore,  has  no  bearing  whatever  upon  the 
constitutional  questions  presented. 
'  While  there  is  some  language  used  in  the 
opinion  of  the  court  in  the  case  of  Simon  v. 
Southern  Ry.  Co.,  supra,  which  seems  to  lend 
support  to  the  contention  of  counsel  for  the 
petitioner,  yet  when  read  in  the  light  of  the 
facts  of  that  case  and  the  statute  the  court 
had  under  consideration,  both  of  which  are 
totally  different  from  those  presented  by  this 
record,  it  does  not,  in  my  (pinion,  bear  the 
construction  placed  upon  it  by  counsel  for  the 
petitioner,  nor  is  it  applicable  or  controlling 
in  the  case  at  bar.  In  order  to  get  a  clear 
comprehension  of  that  case  I  will  briefly  state 
the  principel  facts  thereof,  as  they  appear 
in  the  statement  of  them,  as  made  by  that 
Qoutt.  In  that  case  the  petition  charged  that 
the  plaintiff  was  a  resident  of  Lonlsiana,  and 
the  defendant  was  a  Virginia  railroad  corpo- 


ratlcm,  doing  hnsinesB  in  tlie  former  state ; 
that  the  plaintlfl  purcliased  a  ticket  from  de- 
fendant, from  Salem,  Ala.,  to  Meridian,  Miss., 
and  that,  while  traveling  over  the  lines  of 
the  defendant  In  Alabama,  through  its  negli- 
gence a  collision  occurred  in  which  the 
plaintiff  was  Injured.  The  suit  was  brongbt 
in  the  district  court  for  the  parish  of  Orteans 
in  the  state  of  Louisiana,  and  the  petition 
alleged  several  Items  of  damages  aggregating 
something  over  $13,000.  At  all  the  times 
mentioned  there  was  in  force  In  the  state 
of  Louisiana,  an  act  of  the  Legislature,  known 
as  "Act  Na  54  of  1904,"  two  sections  ot 
which  are  as  follows: 

"Section  1.  That  it  shall  be  the  duty  of  every 
foreign  corporation  doing  any  business  in  tbis 
state  to  file  in  the  office  of  the  secretary  of  state 
a  written  declaration  setting  forth  and  contain- 
ing the  place  or  locality  of  its  domicile,  the  place 
or  places  in  the  state  where  it  is  doing  business, 
and  the  name  of  its  agent  or  agents  or  otlier  offi- 
cer in  this  state  upon  whom  process  may  be 
served." 

"Sec.  2.  •  •  •  Whenever  any  such  corpora- 
tion shall  do  any  business  of  any  nature  what- 
ever in  this  state  without  having  compUed  with 
the  requirements  of  section  1  of  this  act,  it  may 
be  sued  for  any  legal  cause  of  action  in  any  par- 
ish of  the  state  where  it  may  do  bnsineBa,  and 
service  of  process  in  such  suit  may  be  made  upon 
the  secretary  of  state  the  same  and  with  the 
same  validity  as  if  such  corporation  had  been 
personally  served." 

Having  availed  himself  of  these  statutes 
the  plaintiff  had  a  summons  issued  for  the 
defendant,  directed  to  "the  Southern  Railway 
Company,  through  Hon.  3ctm  T.  Michel,  Sec- 
retary of  State  of  Louisiana,  New  Orleans," 
and  required  the  defendant  to  answer  in  10 
days.  The  deputy  sheriff,  on  December  3, 
1904,  served  the  citation  and  petition — 
"on  the  within  named  Southern  Railway  Com- 
pany in  the  parish  of  Bast  Baton  Ronge,  state 
of  Louisiana,  by  personal  service  on  K.  J.  Mc- 
Groney,  assistant  secretary  of  state;  Jno.  T. 
Michel,  secretary  of  state  being  absent  at  the 
time  of  service." 

The  assistant  secretary  of  state  flled  the 
citation  and  petition  in  his  othce.  No  notice, 
however,  was  given  to  the  defendant  by  the 
secretary  of  state  of  the  service  of  ttie  cita- 
tion upon  him,  or  of  the  fact  that  suit  had 
been  brought  against  it.  It,  therefore,  made 
no  appearance  in  the  suit,  and  on  January 
10,  1905,  a  judgment  by  default  was  entered 
against  the  defendant;  and  thereafter,  on 
January  20th,  upon  evidence  introduced  by 
the  plaintiff,  the  court  rendered  a  Judgment 
for  him  for  the  full  amount  sued  for.  That 
on  February  6,  1905,  the  defendant  having 
heard  of  the  rendition  of  the  Judgment  against 
it,  flled  a  bill  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana,  ask- 
ing that  Simon  be  perpetually  enjoined  from 
enforcing  said  judgment.  The  bill  of  the 
railway  company,  asking  for  the  injunction. 
charged  fraud  on  the  part  of  Simon  in  pro- 
curing the  Judgment.  Proceeding,  that  court 
says: 

"The  Ult  fnrtiier  alleged  that  the  Southera 
Railway  was  not  deillg  business  in  the  state  of 
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Louisiana ;  that  the'  service  upoa  ■  the  secretaiT 
or  aaaistant  Beqretary  of  state  was  not  r  cita- 
tion n^n  the  railway  company^  and  was  null 
and  void  for  the  purpose  of  bringing  it  under  the 
jurisdiction  of  the  ciyil  district  court;  that  any 
judgment  rendered  upon  emch  attempted  'citation 
would  be,  if  rendered  without  appearance  of  the 
defendant,  a  judgment  without  due  process  of 
law,  and  consequently,  in  violation  of  the  Con- 
stitution' ;  that  the  railway  company  had  never 
received  the  citation  issued  in  the  suit,  nor  was 
it  advised,  nor  had  it  any  linowledge,  of  the 
pendency  of  said  proceedings  until  after  the  ren- 
dition of  the  judgment ;  that  the  verdict  of  the 
jury  having  been  rendered  upon  fiilae  testimony 
and  without  notice,  it  would  be  against  good  con- 
science to  allow  the  judgment  thereon  to  be  en- 
forced against  the  rtdlway  company,  which  has 
no  remedy  at  law  in  the  premises,  and  has  a 
complete  meritorioos  defense  to  the  claim  on 
which  the  jndgmeBt  is  baaed ;  tliat  by  fraud  and 
accident,  unmixed  with  its  own  negligence,  the 
railway  company  has  been  prevented  from  mak- 
ing such  defense." 

The  cause  was  by  tbe  Clrcnit  Court  re- 
ferred to  a  master  to  hear  the  evidence  and 
to  report  his  conclusions  of  law  and  facta 
He  found  that  tbe  railway  was  not  doing 
business  in  Louisiana  In  the  sense  of  the 
statute;  that  the  judgment  was  not  fraud- 
ulent, but  was  void  because  service  upon  the 
assistant  secretary  of  state  was  not  the 
••service  npon  the  secretary  of  state,"  re- 
quired by  the  statute.  The  Clrcnit  Court 
found  that  the  railway  company  was  doing 
business  In  New  Orleans,  but  ruled  that  the 
.\ct  54  did  not  provide  for  service  on  the 
assistant  secretary  of  state,  and  hence  that 
the  Judgment  by  default  In  tbe  state  court 
was  void  for  want  of  Jurisdiction  of  the  per- 
son of  the  defendant.  The  Circuit  Court  did 
not  consider  the  question  of  fraud,  btit,  as 
before  stated,  held  that  the  state  Judgment 
was  void  because  the  Louisiana  statute  pro- 
viding for  service  on  foreign  corporations  was 
unconstitutional ;  and  It  entered  a  permanent 
injunction  against  said  Simon,  as  prayed  for 
in  the  bill.  From  that  Judgment  Simon  ap- 
pealed the  case  to  the  Supreme  Court  of  the 
United  States. 

Before  taldng  up  the  Simon-Railway  Case, 
It  should  be  borne  In  mind  that  section  1  of 
the  Louisiana  statute  before  quoted  was  not 
before  the  Supreme  Court  of  the  United 
States  for  consideration,  because  the  service 
of  Simon  in  that  case  was  bad.  If  at  all,  upon 
the  Railway  Company,  under  the  authority  of 
section  2  of  that  act,  and  was  served  upon 
tbe  assistant  secretary  of  state  instead  of 
tbe  secretary,  as  the  act  required.  This  Is 
made  clear  and  set  at  rest  by  the  following 
language,  quoted  from  page  129  of  236  U.  S., 
jiage  260  of  35  Sup.  Ct.,  59  Ll  Ed.  492,  of 
opinion  of  Mr.  Justice  Lamar,  who  delivered 
tbe  opinion  In  that  case: 

"The  broader  the  ground  of  the  decision  here, 
the  more  likelihood  there  win  be  of  affecting 
judgments  held  by  persons  not  bfefore  the  court 
We,  therefore,  purposely  refrain  from  passing 
npon  either  «f  the  propositions  decided  in  the 
coarta  below,  and  without  discussing  the  right 
to  sue  on  a  transitory  cause  of  action  and  serve 
the  same  on  an  agent  voluntarily  appointed  by 
Ae  foreign  corporation,  w»  pot  the  decision  hen 


on  the  special  fact,  relied  on  in  theoQart  below, 
that  in  this  case  the  cause  of  action  arose  within 
the  state  of  Alal>ama,  and  the  suit  tiierefor,  in 
the  Louisiana  court,  waa  served  on  an  agent 
designated  by  a  Lonisiana  statnte.  Subject  to 
ezceptiona,  not  material  here,  every  ttate  hat  the 
undoulted  right  to  provide  for  aervioe  of  pro- 
ceu  upon  any  foreign  oorvoration*  doing  &««•- 
neat  therein,  to  require  »ueh  eomponiet  to  name 
agent*  upon  tohom  lervioe  man  te  made,  and  al- 
to to  provide  that  in  oate  of  the  oompany'i  fail- 
ure to  appoint  auoh  agent,  tervice,  in  proper 
caeee,  may  be  mode  upon  on  officer  designated  ty 
law.  Mutual  Beaerve  Aas'n  v.  Phelps,  190  U. 
S.  147  [23  Sup.  Ct  707,  47  L.  Ed.  987] ;  Mutual 
Life  Ina.  Co.  v.  SparUey,  172  U.  S.  603  [i9  Sup. 
Ct,  308,  43  U  Ed.  569]." 

After  tbusly  stating  tbe  facts  of  tbe  Simon- 
Railway  Case,  copying  the  statute  under 
which  service  of  process  in  that  case  was  at- 
tempted to  be  had,  and  what  tbe  court  in  that 
case  did  not  consider  or  decide,  we  will  now 
review  what  It  did  decide  therein.  Following 
immediately  the  quotation  last  made  from 
that  opinion,  the  Supreme  Court  of  the  Unit- 
ed States  held  that  the  second  section  of 
tbe  statute  of  Louisiana,  the  one  under  whloh 
the  pretended  service  was  had,  was  unconsti- 
tutional, In  the  following  language: 

'*But  this  power  to  designate  by  statute  the 
officer  upon  whom  service  in  suits  against  for- 
eign corporations  may  be  made  relates  to  busi- 
ness and  transactions  within  tbe  jurisdiction  of 
the  state  enacting  tlie  law.  Otherwise,  claims 
on  contracts  wherever  made,  and  suits  for  torts 
wherever  committed,  might,  by  virtue  of  such 
compulsory  statute,  be  drawn  to  tbe  jurisdiction 
of  any  state  in  which  the  foreign  corporation 
might,  at  any  time,  be  carrying  on  business.  The 
manifest  inconvenience  and  hardship  arising 
from  such  extraterritorial  extension  of  jurisdic- 
tion, by  virtue  of  tbe  power  to  make  such  com- 
pulsory appointments,  could  not  defeat  the  power 
if  in  law  it  could  be  rightfully  exerted.  But 
these  possible  inconveniences  serve  to  emphasize 
the  importance  of  tlie  principle  laid  down  in  Old 
Wayne  life  Association  v.  McDonough,  204  U. 
S.  22  [27  Sup.  Ct  2.S6,  51  L.  Ed.  345],  that  the 
statutory  consent  of  a  foreign  corporation  to  be 
sued  does  not  extend  to  causes  of  action  arising 
in  other  states.  In  that  case  the  Pennsylvania 
statute,  as  a  condition  of  their  doing  business  in 
the  state,  required  foreign  corporations  to  file  a 
written  stipulation,  agreeing  'that  any  legal  pro- 
cess affecting  the  company  served  on  the  insur- 
ance commissioner  •  *  •  shall  have  the  same 
effect  as  if  served  personally  on  the  company 
within  this  state.'  The  Old  Wayne  Life  Associ- 
ation having  executed  and  delivered,  in  Indiana, 
a  policy  of  insurance  on  the  life  of  a  citizen  of 
Pennsylvania  was  sued  thereon  in  Pennsylvania. 
The  declaration  averred  that  the  company  'has 
been  doing  business  in  the  state  of  Pennsylvania, 
issuing  policies  of  life  insurance  to  numerous  and 
divers  residents  of  said  oounty  and  state,'  and 
service  was  made  on  the  commissioner  of  insur- 
ance. The  association  made  no  appearance,  and 
a  judgment  by  default  was  entered  against  it. 
Thereafter  suit  on  the  judgment  was  brought  in 
Indiana.  Tbt  plaintiff  there  introduced  the  recs 
ord  of  the  Pennsylvania  proceedings,  and  claim- 
ed that,  under  the  full  faith  and  credit  clause  of 
the  Constitution,  he  was  entitled  to  recover 
thereon  in  the  Indiana'  court.  There  was  no 
proof  as  to'  tbe  company  having  done  any  busi- 
ness in  the  state  of  Penosylvaiua.  except  the  le- 
gal presumption  arising  from  the  statements  in 
the  declaration  as  to  soliciting  insurance  in  that 
state.  This  Court  said:  'But  even  if  it  be  assum- 
ed that  the  company  was  engaged  in  some  bnsi^ 
nesB  in  Pennsylvania  at  the.  time  Um  contract  in 
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queatiott  waa  made,  it  cannot  be  hdd  that  the 
company  agreed  that  eerrice  of  proceaa  upon  the 
Insurance  commissioner  of  that  commonwealth 
would  alone  be  sufficient  to  bring  it  into  court 
in  respect  of  all  bosineas  transacted  br  it.  no 
matter  where,  with  or  for  the  benefit  of  dtiJEena 
of  Pennsylvania.  •  ♦  •  Conceding,  then,  that 
by  going  into  Pennsylvania,  witboat  first  com- 
plying with  its  statute,  the  defendant  association 
may  be  held  to  have  consented  to  the  service  np- 
on  the  insurance  commissioner  of  process  in  a 
suit  brought  against  it  there  in  respect  of  bnsi- 
ness  transacted  by  it  in  that  commonwealth, 
such  assent  cannot  properly  be  Imidied  where  it 
affirmatively  appears,  as  it  does  here,  that  the 
business  was  not  transacted  in  .  Pennsylvania. 
•  •  •  As  the  suit  in  the  Pennsylvania  court 
was  upon  a  contract  executed  in  Indiana,  as  the 
personal  judgment  in  tiiat  court  against  the  In- 
diana corporation  was  only  upon  notice  to  the 
insurance  commissioner,  without  any  legal  notice 
to  the  defendant  association  and  without  its  hav- 
ing appeared  in  person,  or  by  attorney,  or  by 
agent  in  the  suit,  and  as  the  act  of  the  Pennsyl- 
vania court  in  rendering  the  judgment  mast  be 
deemed  that  of  the  state  within  the  meaning  of 
the  Fourteenth  Amendment,  we  hold  that  the 
judgment  in  Pennsylvania  was  not  entitled  to 
the  faith  and  credit  which,  by  the  Constitution, 
is  required  to  be  given  to  the  *  *  *  judicial 
proceedings  of  the  several  states,  and  was  void 
as  wanting  in  due  process  of  law.' " 

As  before  stated,  it  sbould  be  remembered 
that  in  tliat  case  Simon  purchatcd  hU  ticket 
at  and  from  Salem,  Ala.,  to  Meridian,  Uits., 
and  that  wlille  riding  on  that  ticket  he  %oa* 
injured  in  Alabama;  also  that  service  0/  the 
ivmmona  In  that  case  waa  not  had  under  the 
authority  of  the  flrit  tection  of  the  Louisiana 
act  mentioned,  which  authorizes  service  of 
process  tn  such  cases  upon  one  of  the  com' 
pony's  own  agent*  or  officers  in  the  state; 
but  said  service  was  bad  under  the  aecoitd 
gection  of  said  act,  which  only  ai^lles  when- 
ever any  such  company  transacts  any  busi- 
ness In  that  st^te  without  having  complied 
toUh  the  requirements  of  section  1  of  Bald 
act,  and  then,  and  only  then,  could  service 
of  process  be  had  upon  the  secretary  of  state. 
That  Is,  service  nnder  the  second  section 
could  never  be  bad  where  the  railway  com- 
pany had  compiled  with  the  requirements  of 
the  first  section  of  the  act,  for  In  that  case 
the  service  would  have  to  be  bad  under  It, 
and  not  the  second  section;  and  there  was 
not  a  scintilla  of  evidence  introduced  In  that 
case  which  tended  to  show  said  company  had 
not  conqdled  with  the  requirements  of  that 
section,  whldi,  of  Itself,  was  sufficient  to 
render  inoperative  the  second  section,  for  the 
obvious  reason  that  It  expressly  provides, 
whenever  any  sucdi  company  transacts  any 
business  In  that  state  without  complying 
with  the  requirements  of  the  first  section, 
then  service  may  be  had  under  the  authority 
of  the  second  section.  But  concede  that  the 
railway  company  had  complied  with  the  re- 
quirements of  the  first  section,  then  of 
course,  In  tbe  express  language  of  the  sec- 
ond section  It  could  not  ai^ly  or  become  oper- 
ative In  that  case,  for  the  company  had  com- 
piled with  the  requirements  of  the  first  sec- 
tion. 
.    Aod  It  should  also  be  luited,  la  this  connec- 


tion, that  two  concurring  facts  had  to  affirma- 
tlvely  appear  before  the  second  aectioii  could, 
under  Its  express  provisions,  apply  to  that 
case:  First,  that  the  railway  company  bad 
not  complied  with  the  requirementB  of  sec- 
tion 1;  and,  second,  that  the  company  was 
doing  business  in  that  state  without  author- 
ity from  the  state  to  do  so.  There  was  no 
showing  of  noncompliance  with  the  former, 
and  therefore  all  business  shown  to  have  been 
transacted  In  that  state  by  the  railway  com- 
pany must  be  presumed  to  have  been  law- 
ful, and  not  unlawful,  under  the  laws  of  that 
state,  as  well  as  that  of  other  states.  In 
other  words,  the  second  section  was  designed 
to  provide  for  service  ap<m  all  such  corpora- 
tions which  were  poachers  or  Interliqters, 
transacting  business  illegally  In  that  state. 
In  other  words,  by  reading  the  second  section 
of  the  Louisiana  act.  It  will  be  seen  that  It 
only  applies  to  suits  brought  against  a  for^ 
eign  corporatitm  doing  business  in  that  state 
without  authority  therefrotn,  and  therefore 
it  could  not  apply  to  the  Simon-Railway  Case, 
because  that  suit  was  based  upon  a  tort  com- 
mitted, not  In  Louisiana,  but  In  the  state  of 
Alabama.  The  mere  fact,  If  it  was  a  fact, 
of  which  there  was  no  evidence  either  way, 
that  the  railway  company  may  hare  been  do- 
ing business  Illegally  In  Louisiana,  that  is, 
without  authority  from  the  state,  could  not 
expand  the  provisions  of  that  section  ao  as 
to  embrace  suits  based  upon  torts  committed 
or  contracts  executed  in  another  state.  Nor 
was  the  railway  company  In  that  case  gailty 
of  any  conduct  from  which  the  law  could, 
or  would,  presume  that  It  had,  by  Implication, 
consented  to  service  upon  the  secretary  of 
state  or  the  assistant  secretary.  Such  tm- 
pUcatlon  can  only  arise  from  the -fact  that 
the  transaction  out  of  which  the  suit  grew 
was  transacted  in  the  state  without  author- 
ity. 

The  second  section,  therefore.  In  the  very 
nature  of  the  case,  was  only  applicable  to 
suits  growing  out  of  said  Illegal  transactions. 
That  must  be  true,  for  the  reason  that  said 
section  by  express  terms  limits  Its  operation 
to  suits  brought  In  that  state  growing  out 
of  such  Illegal  operations.  Let  me  make 
this  point  clear,  for  It  Is  the  differentiation 
between  this  and  the  Simon  Case  and  the 
one  upon  which  the  members  of  this  court 
differ.  The  second  section  of  the  Loalsiana 
act  was  designed  to  afford  redress,  In  the 
courts  of  that  state,  to  only  such  persons  who 
had  been  Induced  to  make  contracts  therein 
with  a  foreign  corporation  which  had  not 
complied  with  the  requirements  of  the  first 
section  thereof;  and  consequently  the  process 
authorized  to  be  Issued  and  served  by  the  sec- 
ond section  was,  of  necessity,  limited  to  suits 
growing  out  of  said  poaching  contracts  so 
made  in  that  state;  and  it  could  not  pos- 
sibly apply  to  any  contract  made  In  any  other 
state  or  country.  This  Is  the  principle  upon 
which  the  cases  of  Mutual  Reserve  Associa- 
tion T.  PJi^pa,  190  U.  S.  147,  23  Sup.  Ct.  tOT. 
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47  Li  Dd.  987,  and  Matnal  lAta  lusnrance 
Co.  r.  BpraQey,  172  U.  S.  608,  19  Snp.  Ot. 
308,  48  L.  Bd.  669,  are  based;  and  that  Is 
tbe  reason,  and  the  sole  reason,  upon  whl«di 
the  learned  jndge  who  wrote  the  opinion  in 
the  Sbnon-Rallway  Case  used  this  language: 
"Bot  this  power  [the  power  to  aerre  the  aecie- 
tai7  of  state  without  the  consent  of  the  oonif 
panrl  to  designate  by  statnte  the  officer  npon 
whom'  service  in  suits  against  foreign  corpora- 
tions may  be  made  relates  to  bntdness  and  trans- 
actions within  the  jurisdictioB  ot  the  state 
enacting  the  law." 

This  is  clearly  the  meaning  of  tbe  sectmd 
section ;  and  I  am  unable  to  see  what  other 
meaning  that  conrt  or  any  other  co«rt  conld 
give  to  it. 

Moreover,  nnder  the  second  section,  be- 
cause of  the  fact  that  a  foreign  corporation 
illegally  transacted  business  in  Lonlsiana — 
perchance  just  one  transaction  (and  the  rec- 
ord discloses  in  that  case  It  was  not  exten- 
siTe) — it  may  be  sued  in  the  courts  thereof 
upon  all  lawful  business  transactions  con- 
ducted in  another  state,  as  well  as  upon  the 
Illegal  transactions  conducted  in  that  state, 
then  why  was  the  first  section,  whi<ih  is  gea- 
eral  in  its  provisions,  enacted?  I  respect- 
fully submit,  none  whatever;  and  to  answer 
tbe  questicm  otherwise  would  permit  tbe  sec- 
ond section  (which  is  an  exception  to,  or, 
more  accurately  speaking,  is  an  assisting  ad- 
junct to  the  first,  designed  to  cover  the  poach- 
ing' transactions  not  embraced  in  the  flrst) 
not  only  to  centred  flrst  the  principal  part  of 
the  act,  but  would  practically  repeal  it  and 
wipe  it  from  the  statutes  of  Lonlsiana ;  and 
tbat,  too,  would  be  brought  about  by  the  ille- 
gal act  of  a  wrongdoer.  This  was  the  Identi- 
cal question  that  was  invcdved  in  the  case  of 
Old  Wayne  life  Association  v.  McIMnough, 
204  TT.  S.  22,  27  Sup.  Ct  236,  51  L.  Ed.  345 : 
and  tbe  ruling  of  the  court  in  that  case  was 
Jnst  as  It  was  on  the  Simon-Railway  Case. 
This  is  made  clear  from  the  following  lan- 
guage quoted  from  the  former: 

"But  even  if  it  be  assumed  that  the  company 
was  engaged  in  soaie  business  in  Pennsylvania 
[w^bic^  was  without  authority]  at  the  time  the 
contract  in  qnestion  was  made,  it  cannot  be  held 
tbat  the  company  agreed  that  service  of  process 
upon  the  insurance  oommissioner  of  that  com- 
monwealth  would  alone  be  sufficient  to  bring  it 
into  court  in  respect  of  all  business  transacted 
by  it,  no  matter  where,  with  or  for  the  benefit 
of    citisens  of  Pennsylvania.    •    •    •    Coaced- 
inK,    then,   that    by   fcoing   into   Pennsylvania, 
witfaoat   nrst  oomplyug  with  its  statute,   the 
defendant  association  may  be  held  to  have  con- 
sented to  the  service  upon  the  insurance  com- 
niiasioaer  of  process  in  a  suit  brought  against 
it    there  in  respect  of  bnaineas  transacted   by 
it    in    that  commonwealth,  such  assent  cannot 
properly  be  implied  where  it  affirmatively  ap- 
pears, as  It  does  here,  that  the  business  was  not 
transacted    in    Pennsylvania.    *    *    *    As    the 
■uit  in  the  Pemtsylvama  court  was  npon  a  con- 
tract   executed   in   Indiana;    as   the   personal 
jodgment  in  that  conrt  against  the  Indiana  cor- 
poration was  only  npon  notice  to  tbe  insurance 
comnoiasioner,  wftbont  any  legal  notice  to  the 
defendant  awodation   and  without   its  having 
appeared  in  person,  or  by  attorney,  or  by  agent 
in  the  suit,  and  as  the  act  of  the  Pennsylvania 
court  In  rendering  the  judgment  must  be  deemed 
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tbat  of  the  state  within  the  meaning  of  the 
Fonrte«ith  Amendment,  we  hold  that  the  jndfh 
ment  in  Pennsylvania  was  not  entitled  to  the 
faith  and  credit  which,  by  the  Constitution,  is 
required  to  be  given  to  the  •  •  •  judicial 
proceedings  of  the  several  atates,  and  was  void 
as  wanting  in  due  process  of  law." 

By  the  use  of  the  words: 
"Conceding,  then,  that  by  going  into  Pennsyl- 
vania, without  first  complying  with  its  statnte 
[which  made  its  contract  illegal]  the  defendant 
association  may  be  held  to  have  consented  [by 
implication]  to  the  service  upon  the  insurance 
commissioner  of  process  in  a  suit  brought 
against  it  there  in  respect  of  business  transact- 
ed by  it  in  that  commonwealth  [which  was  with- 
out permission  of  the  state,  and  therefore  H- 
legalj,  such  assent  cannot  properly  be  implied 
where  it  affirmatively  appears,  as  it  does  here, 
tbat  the  business  was  not  transacted  in  Penn- 
sylvania" 

— tbe  court  meant  to  say,  and  did  ia  effect 
say,  tbat  because  of  tbe  ftict  that  tbe  Old 
Wayne  Company  bad,  previously  to  the  time 
it  executed  and  delivered  the  policy  tbere  in 
suit  to  tbe  Insured  In  the  state  of  Indiana, 
been  transacting  business  in  Pennsylvania 
without  authority  constituted  no  ground, 
within  the  meaning  of  the  Pennsylvania  stat- 
ute, from  which  the  conrt  could  presume  tbat 
the  company  had  consented  by  implication 
that  tbe  insurance  commlBsioner  of  Pennsyl- 
vania might  accept  service  of  process  in  a 
suit  baaed  upon  tbe  policy  so  executed  and 
deUvered  in  tbe  state  of  Indiana,  notwith- 
standing tbe  tact  that  such  a  preenmptlon 
would  have  been  Indulged  in  against  the  com- 
pany had  that  suit  been  based  upon  one  of 
tbe  polides  mentioned,  executed  and  deliver- 
ed by  it  in  Pennsylvania,  without  authority 
given  by  that  state.  In  that  case,  as  in  tbe 
Simon  Case,  there  was  no  express  agre^nent 
that  servioe  might  be  hai  upon  an-v  one,  yet 
tbe  court  stated  tbat  it  might  have  implied 
consent  of  service  in  tbat  case  had  the  com- 
pany Illegally  entered  said  state,  and  there 
have  transacted  the  business  out  of  which 
that  litigation  arose  In  violation  of  its  laws ; 
but  in  tbat  case  it  refused  to  indulge  in  suc^ 
presumptions  because  the  uncontradicted  evi- 
dence showed  that  the  transaction  out  of 
which  that  litigation  arose  was  not  conducted 
In  the  state  in  which  the  suit  was  brought 
and  process  served,  and  therefore  held  that 
in  tbe  very  nature  of  the  case  It  could  not 
be  presumed  tbat  the  company,  by  Implica- 
tion, consented  to  service  in  tbe  state  Of 
Pennsylvania  from  the  mere  fact  that  it  bad 
illegally  transacted  other  business  therein 
than  that  out  of  which  tbat  litigation  arose, 
without  flrst  complying  with  tbe  laws  of  tbat 
state,  when  it  affirmatively  appeared  that  tbe 
Illegal  transaction  sued  on,  and  upon  which 
the  implied  consent  was  predicated,  was  not 
conducted  in  Pennsylvania,  but  was  transact- 
ed In  the  state  of  Indiana,  and  in  tbe  Simon 
Case,  In  the  state  of  Alabama ;  but  zteitber  of 
those  suits  were  brought  in  the  state  where 
the  policy  was  executed.  It  was  for  this  rea- 
son that  the  Supreme  Court  of  the  United 
States  held,  In  the  Old  Wayne  and  tbe  Slatou 
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Cases,  that  snch  a  statute,  as  the  second  sec- 
tion of  the  Ix>ulslana  act,  was  nnconstltutlon- 
al  and  void  U  Its  design  was  to  authorize  serv- 
ice of  process  upon  any  such  company  In  a 
salt  based  upon  other  than  Illegal  transac- 
tions conducted  In  the  state  where  the  suit 
was  brought,  and  that  was  correct  because 
that  section  only  applies  to  suits  based  upon 
policies  Illegally  issued  in  that  state.  Sup- 
pose the  service  in  the  Simon  Case  had  been 
under  the  first  section  of  the  Louisiana  act, 
which  proiTldes  for  service  upon  the  statutory 
agent  of  the  company  (I  use  the  words,  "stat- 
utory agent,"  in  the  sense  that  those  mention- 
ed In  the  first  section  are  statutory  agents 
as  well  as  actual  agents,  in  so  far  as  service 
of  process  is  concerned),  then  could  It  be  seri- 
ously contended  that  the  service  in  that  case 
would  not  have  been  valid,  that  Is,  If  it  was 
doing  a  legitimate  business  there  at  the  time? 
I  think  not  Otherwise,  no  suit  could  be 
brought  in  the  courts  of  this,  that,  or  any 
other  state  against  any  foreign  corporation 
doing  business  here,  by  any  one,  resident  or 
nonresident,  upon  any  cause  of  action  acoru- 
ing  outside  of  this  state.  That  is  not  the 
law,  nor  never  will  be,  aa  long  as  the  im- 
maculate flower  of  Justice  continues  to  bloom 
In  the  human  heart.  The  service  in  this 
case  was  had  under  the  authority  of  section 
7042,  R.  S.  190e,  which  corresponds  to  the 
first  section  of  the  Louisiana  act,  and  not 
under  section  7044,  R.  S.  1909,  which  is  sub- 
stantially the  same,  and  designed  to  serve 
the  same  purpose  as  did  the  second  section 
of  the  Louisiana  Act.  Section  7044  reads: 
"Additional  Service. — Service  of  summons  in 
any  action  against  an  insurance  company,  not 
incorporated  under  and  by  virtue  of  the  laws  of 
this  state,  and  not  autliorized  to  do  business  in 
this  state  by  the  superintendent  of  insurance, 
shall,  in  addition  to  the  mode  prescribed  in  sec- 
tion 7012,  be  valid,  and  legal  and  of  the  same 
force  and  effect  as  personal  service  on  a  private 
individual,  If  made  by  delivering  a  copy  of  the 
snmmons  and  complaint  to  any  person  within 
this  state  who  shall  solicit  insurance  on  behalf 
of  any  such  insurance  corporation,  or  make  any 
contract  of  insurance,  or  collect  or  receive  any 
premium  for  insurance,  or  who  adjusts  or  set- 
tles a  loss  or  pays  the  same  for  such  Insurance 
corporation,  or  in  any  manner  aids  or  assists 
in  doing  either." 

Had  this  suit  been  brought  under  section 
7044  instead  of  section  7042,  then  the  case 
would  have  been  on  aU  fours  with  the  Old 
Wayne  and  Simon  Cases,  for  the  reason  the 
former  section  only  applies  where  the.  policy 
sued  on  is  Issued  in  this  state  by  soch  a  com- 
pany without  first  complying  with  sections 
7040,  7041,  and  7(M2,  H.  S.  1909.  This  la  bas- 
ed upon  the  express  authority  of  Mutual 
Reserve  Ass'n  t.  Phelps,  190  U.  S.  147,  23 
Sup,  Cfe  707,  47  L.  Ed.  987;  Mutual  Ufe  Ins. 
Co,  ▼.  Spratley,  172  U.  S.  603, 19  Sup.  Ct.  308, 
48  Ii  Bd.  569,  and  the  New  England  Life 
Insurance  Co.  v.  Woodworth,  111  U.  S.  338, 
4  Sup.  Ct.  864,  28  L.  Ed.  379,  and  the  same 
process  of  reasoning  used  by  the  Supreme 
Court  of  the  United  States  in  the  Old  Wayne 
and  the  Simon  Cases,  that  ia,  the  said  stat- 


lute  only  applies  to  poachers  or  interlopers 
who  have  issued  policies  in  a  state  without 
first  cwnplylng  with  her  laws>  Consequently, 
had  the  policy  sued  on  been  illegally  issued 
in  this  state,  then,  as  the  court  said  In  the 
Old  Wayne  and  Simon  Cases,  there  would 
have  been  an  implied  consent  that  service  of 
process  In  a  suit  brought  thereon  In  the 
courts  of  this  state  might  have  been  bad 
upon  the  persons  apedfled  in  said  section 
7044.  Since,  however,  it  alfirmatlvely  ap- 
pears that  the  appellant  had  fully  complied 
with  the  requirements  of  said  secticn  7042, 
and  the  policy  having  been  lasned  In  the  state 
of  Colorado,  the  case  Ja  not  onbraeed  within 
the  provision  of  said  section  7044,  but  falls 
squarely  within  the  letter  and  spirit  of  sec- 
tion 7042,  and  therefore  removes  it  from  the 
operation  of  the  rule  announced  in  the  Old 
Wayne  and  (Simtm  Cases,  and  brings  It  ccnn- 
plet^  within  the  principles  of  law  laid 
down  in  the  case  of  State  ex  reL  v.  Grimm, 
239  Mo.  135,  loc  dt  150  to  171,  143  a  W. 
483. 

The  case  of  the  New  England  Life  Insur- 
ance Co.  V.  Woodworth,  111  V.  S.  138,  4  Sup. 
Ct.  364,  28  U  Ed.  379,  Is  directly  In  point 
here.  It  was  an  action  upon  a  life  Insurance 
policy  Issued  upon  the  life  of  Anne  &  Wood- 
worth,  who  was  domiciled  at  the  time  the 
policy  was  taken  out  in  the  state  of  Michigan, 
and  who  died  at  Seneca  Falls,  N  X.  She  bad 
never  been  domiciled  in  the  state  of  Illinois 
and  had  no  assets  In  the  state  of  Illinois, 
unless  the  policy  erf  insurance  constituted 
assets.  The  probate  court  of  Champaig>i 
county.  111.,  anointed  the  husband,  S.  E. 
Woodworth,  administrator  of  the  estate  of 
Anne  E.  Woodworth,  and  he  brou^t  suit  in 
the  court  of  the  state  of  Illinois  against  the 
New  England  Mutual  Life  Insurance  Com- 
pany, a  corporation  of  the  state  of  Massa- 
qhusetta  Stephen  E.  Woodworth,  appointed 
administrator,  was  the  husband  of  Anne  E. 
Woodworth,  and  the  said  Stephen  K.  Wood- 
worth,  since  the  death  of  bis  wife,  has  been  a 
resident  of  the  county  of  Champaign  and 
state  of  lUlnc^  and  had  possession  of  the 
t>oUcy  at  the  time  the  suit  was  Instituted 
On  this  state  of  focts,  the  defendant  request- 
ed the  presiding  Judges  to  rule  that  the 
plaintiff,  as  administrator  appointed  In  FlU- 
nols,  could  not  maintain  this  action.  The  re- 
quest was  ovecnlbed,  and  the  case  carried  to 
the  Supreme  Court  of  the  United  States,  and 
that  court  sustained  the  proceeding,  though 
the  service  was  upon  the  defendant  by  virtue 
of  a  statute  requiring  the  defendant  to  ap- 
point a  person  upon  whom  lawful  process 
could  be  served.  In  deciding  the  case,  the 
Supreme  Court  of  the  United  States  said: 

"In  view  of  thi^  legislation  and  the  policy  em- 
bodied in  it,  when  this  corporation,  not  organiz- 
ed under  the  laws  of  Illinois,  has,  by  virtae  of 
those  laws,  a  place  of  business  in  Illinois,  and 
a  general  agent  there,  and  a  resident  attorney 
there  for  the  service  of  procesB,  and  can  be  com- 
pelled to  pay  its  debts  there  by  Judicial  process. 
and  has  issued  a  policy  payable,  on  death,  to 
an  administrator,  the  oorporatioD  Bust  be  te- 
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S&rded  as  haviiv  a  domicile  thore,  in  the  seaae 
of  the  rale  that  the  debt  on  the  policy  is  aasets 
at  its  domicile,  so  as  to  uphold  the  grant  of  let- 
ters of  administration  there.  The  corporation 
will  be  preamned  to  have  been  doing  business  in 
lUinois  by  virtue  of  its  laws  at  the  time  the 
intestate  died,  in  view  of  the  fact  that  it  was 
BO  doing  business  there  when  this  suit  was 
bronght  (as  the  bill  of  'exceptions  alleges),  in 
the  ateenee  of  any  statement  in  the  record  that 
it  was  not  so  dom^  businees  there  when  the 
intestate  died.  In  view  of  the  statement  in  the 
letters,  if  the  only  i^rsonal  property  the  intes- 
tate had  was  the  pohcy,  as  the  bill  of  exceptions 
states,  it  was  for  the  corporation  to  show  af- 
firmatively that  it  was  not  doing  business  in 
Illinois  when  she  died,  in  order  to  overthrow  the 
validity  of  the  letters,  by  thus  showing  that  the 
policy  was  not  assets  in  Illinois  when  she  died. 
The  general  rule  is  that  simple  contract  debts, 
such  as  a  policy  of  insurance  not  under  seal, 
are,  for  the  purirase  of  founding  administration, 
assets  where  the  debtor  resides,  without  regard 
to  the  place  where  the  policy  is  fbnnd,  as  this 
court  has  recently  affirmed  in  Wyman  v.  Hal- 
stea.l.  10©  U.  S.^4  [3  Sup.  CSt  417,  27  L.  Ed. 
1068].  Bnt  the  reason  why  the  state  which 
charters  a  corporation  is  its  domicile  in  refer- 
ence to  debts  whidi  it  owes  is  because  there 
only  can  it  be  sued  or  found  for  the  service  of 
process.  Tbis  is  now  changed  in  cases  like  the 
present ;  and  in  the  courts  of  the  United  States 
it  is  heid  that  a  corporstiMi  of  one  state,  doing 
business  in  another,  is  suable  in  the  ooorts  of 
the  United  States  established  •  •  •  in  tlie 
manner  provided  bg  those  laws.  Liafayette  In- 
surance Co.  V.  SVoidi,  18  How.  404  (15  L.  Ed. 
451] ;  Railroad  Ca  v.  Harris,  12  Wall  66  [20 
L.  Ed.  3541;  Ez  parte  Schollenberger,  96  C. 
S.  368  [24  L.  Ed.  853] ;  Railroad  Co.  ▼.  Koontz, 
104  U.  S.  6,  10  [26  Ll  Ed.  643]." 

Tuts  cause  had  been  dted  and  approved  in 
tlie  {(Mowing  cases:  Southern  Fadflc  Ca  t. 
Dentmi,  146  U.  S.  202,  loc.  dt  207,  13  Sup. 
Ct.  44,  36  U  Ed.  042;  Shaw  v.  Qulncy  Min- 
ing Co.,  146  U.  S.  444,  loc.  dt.  452,  12  Sup. 
Ct.  035,  36  L.  Ed.  768;  Fltegerald  Const.  Co. 
V.  Fitzgerald,  137  tJ.  S.  98,  loc.  dt  106,  11 
Sup.  Ct  36,  84  U  Ed.  608;  In  re  LonlBvllle 
Underwriters,  134  U.  S.  488,  loc.  dt  493,  10 
Sup.  Ct.  687,  38  U  Bd.  991;  In  re  Magid- 
IIoi>e  Mfg.  Co.  (D.  a)  110  Fed.  loc.  dt  363; 
Burger  ▼.  Grand  Rapids  &  I.  R.  Co.  (C.  C.) 
•J2  Fed.  loa  dt  568;  Kibbler  t.  St  Louis  & 
S.  F.  R.  Co.  (C.  C.)  147  Fed.  loc.  dt  881; 
Elk  Garden  Ca  v.  T.  W.  Thayer  Co.  (C.  C.) 
179  Fed.  loc.  dt.  668;  Mich.  Aluminum  F. 
Co.  T.  Aluminum  Castings  Co.  (C.  C.)  190 
Fed.  loc.  dt  883;  Moouey  t.  Buford  & 
George  Mfg.  Co.,  72  Fed.  loc.  dt  40, 18  C.  C. 
A.  421;  HazeKlne  t.  Miasissippl  Val.  Fire 
Ins.  Co.  (C.  C)  55  Fed.  loc.  dt  745;  Over- 
man Wheel  Co.  v.  Pope  Mfg.  Co.  (C.  C.)  46 
Fed.  loc.  dt  579;  Riddle  v.  New  York,  L. 
E.  &  W.  R.  Co.  (C.  C.)  30  Fed.  loc.  dt  291; 
Zamhrlno  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (O. 
C.)  88  Fed.  loe.  dt.  462, 

Since  the  opinion  in  the  Simon-Railway 
Case  was  handed  down  a  case  similar  to  the 
one  at  bar  came  betote  the  United  States 
IMsttlct  Court  of  New  York,  and  It  was 
there  said: 

"In  SiBaon  ▼.  Southern  Railway,  236  TJ.  S. 
115.  36  Sup.  Ct  255  [59  L.  Ed.  4921  the, Su- 
preme Court  decided  that  a  court  of  Louisiana 
had  not  acquired  jurisdiction  under  the  follow- 
i^  facts:  The  defendant  was  a  railroad  coot- 


pany  organized  in  another  state,  having  notae  ' 
of  its  lailroad  in  Louisiana,  bnt  doing  some 
business  there.  The  statutes  of  Louisiana  di- 
rected all  foreign  corporations  doing  business  in 
the  state  to  appoint  an  agent  on  whom  process 
shoold  be  servM,  and  ivovided  that  if  the  cor- 
poration failed  to  make  an  appointment,  serV'- 
ice  might  be  made  upon  the  secretary  of  state. 
The  defendant  not  having  appointed  any  sach 
agent  Simon  served  his  process  on  the  assistant 
secretary  of  state,  in  an  action  arising  upon  the 
tort  ot  the  defendant  committed  within  the 
state  of  Alabama.  The  ground  of  the  decision 
was  that  the  implied  consent  of  the  corporation, 
arising  from  its  doing  business  within  Louisiana, 
must  be  limited  to  actions  arising  oot  of  the 
business  done  within  the  state.  The  same  rule 
was  laid  down  in  Old  Wayne  Life  Assodation 
V.  McDonouRh,  204  U.  S.  22,  27  Sup.  Ct  236, 
51  L.  E]d.  345 ;  the  action  there  being  in  Penn- 
sylvania upon  a  life  insurance  contract  executed 
in  Indiana  by  an  Indiana  corporation. 

"In  Simon  v.  Southern  Railway,  supra,  the 
court  espedally  reserved  from  the  decision  a 
case,  sneb  as  those  at  bar,  where  a  foreign  cor^ 
poration  has  complied  with  the  state  statute  and 
appointed  an  agent  upon  whom  process  may  be 
ser\-ed.  Such  a  case  at  first  blush  presents  an 
apparent  contradiction.  Since  1839  (Bank  of 
Augusta  V.  Earle,  18  Pet.  519,  10  L.  Ed.  274) 
it  has  been  the  doctrine  of  the  Supreme  Court 
that  a  foreign  corporation  was  a  ttctitious  en- 
tit?,  which  bad  no  existence  ontside  of  the 
territory  of  the  sovereign  which  created  it  All 
its  acts  elsewhere  must  be  viewed  as  those  of 
an  absent  prindpal,  acting  through  an  author- 
ized agent  It  resulted  that  personal  jurisdic- 
tion coold-  arise  only  when  some  agent  had  been 
appointed  who  was  expressly  authorized  to  ap- 
pear or  to  accept  service  for  the  absent  prin-- 
dpaL  St  Clair  v.  Cox,  106  U.  S.  350,  1  Snp. 
Ct  354,  27  L.  Bd.  222.  Otherwise,  the  foreisni 
state  must  proceed  in  rem  against  the  property- 
of  the  corporation,  or  in  personam  against 
agents  within  its  borders.  In  1856  (Iisfayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  Ed.  461). 
the  court  modified  the  extreme  application  of 
this  doctrine  by  holding  that  when  a  corpora- 
tion did  business  within  a  foreign  state  which 
required  as  a  perquisite  the  appointment  of  an 
agent  consent  to  such  an  appointment  must  be- 
assumed  from  t^e  doing  of  the  business,  and 
that  jurisdiction  in  personam  would  be  acquired, 
just  as  if  there  had  been  in  fact  an  appoint- 
ment    St  Clair,  v.  Cox,  supra. 

"The  dpfendatit  here  argues  that  the  terms  of' 
such  an  implied  cousent  cannot  be  supposed  to 
be  other  than  those  which  the  state  statute  at- 
tempts to  exact,  and  that  if  the  implied  con- 
sent is  to  be  limited,  as  has  now  been  indubita- 
bly done,  the  express  consent  must  be  limited 
in  exactly  the  same  way.  Were  this  not  true, 
the  defendant  urges,  an  outlaw  who  refused  to 
obev  the  laws  of  the  state  would  be  in  better- 
position  than  a  corporation  which  chooses  to 
conform.  The  theory  of  implied  consent  dialec- 
tirally  requires  the  same  limitations  to  be  Im- 
posed upon  exivese  consents,  at  least  in  the  ab- 
sence of  some  explidt  language  to  the  contrary 
in  the  state  statute.  The  plaintiffii,  on  the  other 
hand,  urge  that  the  express  consent  of  a  for- 
eign corporation  to  the  service  of  process  upon 
its  agent  (section  16.  General  Corporation  Law; 
section  432,  Code  of  Civil  Procedure)  must  be- 
interpreted  in  the  light  of  the  statutes  of  the 
state,  giving  jurisdiction  to  its  own  courts,  and 
that  in  the  cases  at  bar  residents  of  New  York 
may,  under  the  New  York  Code,  I  1780.  sue- 
forcign  corporations  upon  any  cause  of  action 
whatever.  While,  of  course,  the  jurisdiction  of 
this  court  over  the  subject-matter  of  suits  de- 
pends altogether  upon  federal  statutes,  the 
question,  now  is  of  personal  jnrisdiction,  and 
that  depends  upon  the  interpretation  of  the. 
consent  actually  given,  an  interpretation  de-- 
termined  altogether  by  tbe-iatent  of  the  8tat«<: 
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•tatates.  That  intent  btiag  determined,  tber* 
is  no  constitutional  objection  to  a  state's  ex- 
acting; a  consent  from  foreign  corporationa  to 
any  jurisdiction  whicli  it  may  please,  as  a  con- 
dition of  doing  business.  Intent  and  power 
uniting  in  the  sections  in  question,  bow  is  it 
possible  to  confine  the  provision  to  actions  aris- 
ing from  bnsiness  done  within  the  state?  State 
ex  rel.  ▼.  Vandiver.  222  Mo.  230  [121  S.  W. 
45]  where  the  opinions  of  the  Supreme  Court  of 
the  United  States  are  reviewed.  These  two  ar- 
guments, treated  as  mere  bits  of  dialectic,  lead  to 
-opposite  results,  each  by  uuquestionaUe  deduc- 
tion, so  far  as  I  can  see.  One  must  be  vicious, 
and  the  vice  arises,  I  think,  from  confounding  a 
legal  fiction  with  a  statement  of  fact  When  it 
is  said  that  a  foreign  corporation  will  be  taken 
to  bare  consented  to  tlie  appointment  of  an 
«gent  to  accept  service,  the  court  does  not  mean 
that  as  a  fact  it  has  consented  at  all,  because 
the  corporation  does  not  in  fact  consent;  but 
the  court,  for  purposes  of  justice,  treats  it  aa  if 
it  Itad.  It  is  true  that  the  consequences  so  im- 
puted to  it  lie  within  its  own  control,  since  it 
need  not  do  business  within  the  state,  but  that 
is  not  equivalent  to  a  consent;  actually  it 
might  have  refused  to  appoint,  and  yet  its  re- 
fusal would  make  no  difference.  The  court,  in 
the  interests  of  justice,  imputes  results  to  the 
voluntary  act  of  doing  business  within  the  for- 
-eign  state  quite  independently  of  any  intent. 
The  limits  of  that  consent  are  as  independent  of 
any  actual  intoit  as  the  consent  itself.  Being  a 
mere  creature  of  justice  it  will  have  such  con- 
sent only  as  justice  requires;  hence  it  may  be 
limited,  as  it  has  been  limited  in  Simon  v. 
Southern  Bailway,  supra,  and  Old  Wayne  In- 
surance Co.  V.  McDonough,  supra.  The  actual 
-consent  in  the  cases  at  bar  has  no  such  latitudi- 
narian  possibilities;  it  must  be  measured  by  tiie 
proper  meaning  to  be  attributed  to  the  words 
used,  and,  where  that  meaning  calls  for  wide 
application,  such  must  be  given.  There  is  no 
reason  that  I  can  see  for  imposing  any  limita- 
tion upon  the  effect  of  section  1780  of  the  New 
York  Code,  and  as  a  result  I  find  that  the  con- 
sents covered  sueb  actions  as  these.  This  does 
not,  of  course,  touch  the  question  of  the  jurifr- 
diction  of  this  court  over  the  subject-matter 
in  either  case. 
"Motions  denied." 

Smollk  y.  PhlUdelptaia  &  Beading  Coal  A 
Iron  Co.  (D.  O.)  222  Fed.  148. 

Of  course  I  know  that  the  pistrlct  Cotirt 
has  no  power  to  overrule  the  United  States 
Orcult  Court  of  Appeals  or  the  Supreme 
Oourt,  yet  the  opinions  of  that  court,  when 
founded  np'on  reason  and  authority  and  not 
In  conflict  with  those  superior  tribunals,  are 
■worthy  of  careful  consideration  in  trying  to 
iiscertain  the  meaning  of  the  opinions  of  ei- 
ther of  those  great  courts  upon  any  ques- 
tion left  In  doubt  by  them,  and  for  that  rea- 
son I  have  quoted  quite  extensively  from 
the  case  last  dted. 

There  Is  another  marked  distinction  be- 
tween this  case  and  the  Old  Wayne  and 
Simon  Oases,  and  that  is  the  statute  there 
under  consideration  was  only  applicable  to 
exceptional  cases,  as  previously  stated,  while 
in  the  case  at  bar,  section  7012  constitutes 
an  important  part  of  ai-tlcle  7,  ch.  61,  R.  S. 
1909,  whidi  contains  the  general  provisions 
applicable  to  all  kinds  of  Insurance  transact- 
ed In  this  state,  including  life,  fire,  and  acci- 
dent, whether  by  a  domestic  or  a  foreign  com- 
pany. That  article  places  all  of  said  foreign 
<»mpanieB  upon  an  equality  before  tb«  law 


with  domestic  companies,  inCludlBg  the  ri^ita 
to  op^i  offices,  appoint  agents,  issue  policies  in 
every  portion  of  the  state,  and  to  sue  and 
be  sued.  Any  such  foreign  company  which 
has  6omplied  with  sections  7040,  7041,  and 
7042,  R.  S.  1900,  for  all  practical  purposes 
becomea  a  dtlzen  of  this  state  in  the  same 
sense  as  do  domestic  companies  of  the  same 
character;  and  are  considered  citizens  of 
this  state  and  possess  aU  of  the  rights,  privi- 
leges, and  immunities  that  are  possessed  by 
the  latter.  Of  course  the  foreign  company 
must  renew  its  license  to  do  business  wltliin 
the  state  ^very  year,  but  so  long  as  that 
license  remains  In  force,  there  la  no  distinc- 
tion between  the  rights,  powers,  dnties,  and 
obligations  of  the  foreign  and  domestic  cor- 
poration; and  such  a  "corporation  must  be 
regarded  as  Itaving  a  domicile"  in  this  state. 
New  England  Life  Insurance  Go.  r.  Wood- 
wortli,  supra. 

And  "within  the  contemplation  of  the  statute 
relating  to  service  of  summons  upon  foreign  in- 
surance companies,  such  companies  are  regarded 
as  residing  in  each  county  in  tliis  state."  State 
ex  rel.  v.  Grimm,  239  Mo.  loa  cit  186,  143  S. 
W.  492.  Meyer  v.  Ins.  Co.,  1S4  &fow  loc.  cit 
486,  83  S.  W  479. 

.^d  "it  must  be  conceded  that  the  only  mode 
by  wliich  a  foreign  insnranqa  company  can  be 
served  with  process  in  this  state  is  by  the  metii- 
od  provided  for  in  said  section  7042.  State  ex 
rel  V.  Grimm,  239  Mo.  loc  cit  160,  143  S.  W. 
490.  Baile  v.  Eqnitai>le  Fire  Ina  Co..  68  M<x 
617 ;    Middough  r.  Railway,  51  Mo.  620. 

But  bow  about  section  7044v  B.  B.  1909.  the 
statute  of  this  state  correspoodtng  to  the 
second  section  of  the  Louisiana  act,  under 
which  the  service  of  summons  in  the  Simon 
Case  was  had?  Tills  section  was  not  dealin? 
with  the  general  rights,  powers,  dnties,  and 
Obligations  of  foreign  Insurance  OMiipanie^ 
duly  licensed  to  do  business  in  this  state,  as 
section  7042  does,  but  was  designed  for  a 
single  purpose,  vis.,  to  procure  service  npoo 
poaching  oompantes  itsuitig  policies  of  intnr- 
ance  in  this  state  without  permission  from 
her  to  so  do.  'Ibe  service  provided  tvr  by 
this  section  is  therefore  confined  to  suits 
brought  in  the  oourts  of  this  state,  upon  poli- 
cies unlawfuUo  issued  herein;  and,  as  previ- 
ously stated,  does  not  and  cannot,  in  the  vcrp 
nature  of  the  case,  apply  to  suits  brought  in 
the  oourts  of  this  state  upon  policies  issued 
in  another  state  or  countrv,  nor  to  policies 
lawfully  issued  in  thia  state,  provided  of 
course,  such  a  eontpanv  is  domiciled  here; 
that  is,  has  authority  to  transact  business 
herein.  If  this  was  not  the  law,  then  the 
courts  of  this  state  could  never  acquire  Ju- 
risdiction over  the  person  or  subject-matter 
of  any  suit  brought  in  the  cooits  berec^ 
against  any  insurance,  railroad,  t^egrapb. 
telephone,  or  other  foreign  corporatian,  et- 
ttier  lawfully  or  unlawfully  doing  business 
in  this  state,  upon  any  cause  of  action  grote- 
ing  out  of  any  tran«aotions  not  ftagotiatcd 
in  this  state,  notwithstanding  (ke  foot  that 
the  plaintiff  miffht  be  a  resident  of  Uistowi 
audtlm  transaetUm  may  have  been  neyottated 
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in  OaOfontla  or  Ifew  York.  In  Bach  a  case 
the  part?  baring  the  canae  of  action  wonld 
have  to  go  to  one  of  those  states,  the  one  in 
which  his  cause  of  action  aiOse,  and  sne 
there,  notwithstanding  sncb  company  was 
lawfully  domiciled  in  this  state,  with  equal 
powers  and  rights  of  the  domestic  companies 
of  Ulie  character.  But  in  principle  It  Is  whol- 
ly Immaterial  whether  the  plaintiff  la  a  cesl- 
dent  or  niHiresident  In  such  case,  If  the  posi- 
tion of  conssd  for  the  appellant  Is  correct 
But  If  that  of  counsel  for  the  respondent  Is 
sound,  and  the  cause  of  action  Is  transitory 
in  character,  then  a  person  owning  the  same 
oiay  sue  any  such  company  tliereoa  In  the 
courts  of  this  state  and  hav>e  due  process  of 
law,  regardless  of  the  place,  state,  or  nation 
where  the  canse  of  action  arose.  Of  course 
service  in  such  cases  would  have  to  be  had' 
under  section  7042,  and  not  7014 ;  only  under 
the  latter  when  the  cause  of  action  arose  in 
this  state  under  a  poaching  transaction. 
New  England  life  Association  v.  Woodworth, 
supra;  King  of  Prussia  v.  Kuepper,  22  Mo. 
550,  66  Am.  De&  639;  Mutual  Reserve  Ass'n 
V.  Phelps,  190  tr.  S.  147,  23  Sup.  Ct  707,  47 
Lw  Ed.  967;  Mutual  Life  Ins.  Co.  v.  Sprat- 
ley,  172  D.  &  608.  1»  Sup.  Ct  808,  43  li.  Ed. 
569. 

I  am  therefore  clearly  of  the  opinion  that 
section  7042  is  not  nnconstitutional,  for  the 
reason  assigned  by  counsel  for  appellant  In 
the  second  subdlvlslan  previously  stated;,  and 
tbelr  contention  tu  that  regard  is  ruled 
against  them. 

[3]  III.  This  brings  us  to  the  third  sub- 
division of  appellant's  contentions.  In  effect 
counsel  for  appellant  contend  therein  that 
the  Liegislature  of  this  state  has  no  constl- 
tuticmal  power  to  enact  laws  conferring  ju- 
risdiction qpon  the  courts  of  this  state  to.  try 
and  determine  suits  against  foreign  insurance 
companies  duly  licensed  and  doing  business 
In  this  state,  based  upon  contracts  of  insoK 
ance  executed  In  another  state  or  country, 
whether  the  property  is  located  In  this  state 
or  not 

The  ocmtentlon  is  that  such  legislation 
would  do  violence  to  section  30,  art  2,  of  the 
Constitution  of  Missouri,  and  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  known  as  the  "equal 
lights"  and  "due  process"  clauses  of  those 
ben^oent  instruments.  If  this  c(»itentlon  is 
trae,  such  a  ruling  would  be  no  less  novel 
than  astounding.  In  the  light  of  the  consti- 
tutional provisions  Just  referred  tov  and  oth- 
ers to  be  presently  mentioned,  and  those  of 
edmUar  import  contained  In  the  Constitu- 
tions of  the  various  states  of  the  Union,  also 
in  the  Ught  of  the  numerous  other  statutes 
of  this  and  those  states  enacted  In  pursuance 
tliereof,  giving  force  and  efTect  to  them,  as 
i«<eU  as  the  common  law  governing  transitory 
actions,  coupled  with  Innumerable  decisions 
of  the  courts  of  last  resort  of  the  various 
states  and  those  of  the  Supreme  Court  of  the 


United  States^  It  seems  to  me  that  the  mind 
which  discovered  the  pregnable  point  here 
contended  for,  hidden  behind  such  a  barri- 
cade of  constitutional  provisions,  legislative 
enactments,  common-laws  rules  and  Judicial 
decisions,  possessed  a  keener  perception  for 
the  discovery  of  the  vulnerable  points  In  our 
Jurisprudence  than  any  of  the  great  military 
geniuses  of  the  world  has  ever  possessed  for 
the  discovery  of  the  weak  positions  In  the 
enemy's  position,  and  was  more  daring  and 
self-reliant  In  his  attach  than  any  of  tlte  bold 
knights  mentioned  in  the  Legends  of  the 
Bhlne. 

But  before  taking  up  the  question  of  the 
power  of  the  Legislature  to  enact  laws  con- 
ferring Jurisdiction  upon  the  courts  of  tbia 
state  to  try  such  eases,  I  will  briefly  consider 
what  is  a  transitory  action,  and  where  it  may 
be  brought,  both  at  ccanmon  law  and  under 
the  Constitution  and  laws  of  this  state  and 
of  the  United  States.  It  is  elementary  that 
all  transitory,  or  what  are  known  as  "per- 
sonal" actions,  may  be  brought  by  any  one 
capable  of  suing  In  any  county,  state^  or  na- 
tion where  the  defendant  may  be  found,  sub- 
ject, or  course,  to  any  express  constitutional 
or  vaUd  atatntory  restrictions  that  may  ex- 
ist After  treating  of  local  actions,  Mr. 
Boote,  In  the  fourth  edition  of  his  Historical 
Treatise  of  an  Action  or  Suit  at  Law,  on 
page  90,  in  considering  transitory  actions, 
says: 

"With  tvuptct  to  the  venae,  it  is  said,  that 
on  the  oettlug  of  nisi  priua,  they  obliged  tin) 
plaintiff  to  try  his  action  where  it  accmed  be- 
cause the  jury  was  to  come  from  where  the 
act  was  committed.  But  while  the  process  was 
by  attachment  aad  distress,  which  oould  be  only 
where  the  defendant* a  goods  were,  it  begat  a 
distinction  between  actions;  the  one  Deing 
called  'transitory,'  which  related  to  goods  and 
chattda,  and  waa  to  follow  the  defendant  wher- 
ever Be  could  be  found;  the  other  waa  called 
'local,'  because  it  related  to  lands,  and  the  pro- 
cess was  to  be  oa  the  lands.  These  were  to  be 
laid  m  the  county  where  the  lands  lay;  but  in 
transitory  actions  the  plaintifC  had  liberty  to  try 
his  action  in  the  coimty  wherein  the  defendant 
was  summoned.  But  tius  came  at  length  to  be 
much  abused,  for  the  plaintiff  would  lay  his  ac- 
tion far  from  the  place  where  tlie  action  arose, 
which  put  the  defendant  under  a  necessity  of 
carrying  his  witnesses  into  a  county  far  from 
the  place.  In  order  to  prevent  this  6  R.  2,  was 
made,  which  enacts  that  writs  of  account, 
debts,  etc.,  should  be  commenced  in  the  county 
where  the  contracts  were  made ;  for  if  the  con- 
tracts were  mads  in  another  county  than  con- 
tained in  the  original,  the  writ  should  abatp. 
But  this  statute,  it  is  said,  was  never  put  in 
use,  for  it  was  thought  the  plaintiff  could  not 
then  follow  the  defendant  into  another  bounty, 
and  it  was  foreseen  that  many  other  mischiefs 
wonld  arisen" 

Blaclut<me  announces  the  same  rul&  In 
volume  3  (4th  Ed.)  page  294,  be  states  the 
law  tburiy: 

"In  transitory  actions,  for  injuries  that  might 
have  happened  anywhere,  as  debt,  detinue,  slan- 
der and  the  like,  the  plaintiff  may  declare  in 
whatever  county  he  pleases,  and  then  the  trial 
must  be  bad  in  that  county  in  wi^(^  the  declara- 
tion is  laid." 
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Mr.  Gould,  In  the  fiftly  edition  of  Via  work 
on  Pleading,  p.  103,  |  104,  lays  down  tbUi 
rule: 

"la  the  application  of  thla  andent  rule,  how- 
ever, a  cBstinction,  suggested  by  general  con- 
veni^ce,  was  soon  established  between  things 
local  and  transitory ;  and  conseqaently  between 
local  and  transitory  actions.  In  local  actions, 
•  •  *  but  in  actions  transitory,  the  ancient 
rule  aa  to  the  lo<»lity  of  actions  and  trials  is 
now,  and  has  long  been,  entirely  disregarded,  or 
rather  evaded,  to  every  purpose  except  the  mere 
form  of  laying  tome  venue,  and  the  power  of 
the  court,  under  special  dicumstances,  to 
change  it,  L  e.,  to  change  the  county,  on  motion. 
In  transitory  actions,  therefore,  the  plaintiff  is 
at  liberty  to  lay  the  venue  in  what  county  he 
pleases." 

See,  also,  Bac.  Abr.  Actions  liocal,  etc.,  B.; 
C!om.  Digest  Pleading,  |  8;  Cowp.  177;  1 
Saund.  74  (note  2) ;  OUb.  C.  H.  pp.  89,  90. 
Mr.  Oonld,  also  oa  page  108,  |  112,  says: 
"But  personal  actions,  that  is  to  say,  actions 
which  seek  nothing  more  than  the  recovery  of 
money,  or  personal  chattels  of  any  kind,  are  in 
most  cases  transitory,  whether  they  sound  in 
tort  or  in  contract;  because  actions  of  this 
class  are,  in  most  instances,  founded  on  the  vi- 
olation of  rights  which,  in  contemplation  of  law, 
have  no  locality.  And  it  will  be  found  true,  as 
a  general  position,  that  actions  ex  delicto,  in 
which  mere  personalty  is  alone  recoverable,  are, 
by  the  common  law,  transitory,  except  when 
they  are  founded  upon,  or  arise  out  of  some  local 
subject.  Thus  actions  for  injuries  to  the  per- 
son, or  to  personal  chattels,  trover,  trespass  on 
the  case  for  escapes,  false  returns,  deceit  in  the 
sale  of  goods,  etc.,  are  in  general  transitory ; 
and  may  consequently  be  laid  in  any  county, 
even  though  the  cause  of  action  arose  within  a 
foreign  jurisdiction"  (citing  Com.  Digest,  Ac- 
tions, note  12;  Coke's  Littieton.  282;  Cowp. 
161;  1  T.  B.  571;  2  Black.  Bep.  1058;  2 
Chitty  on  Heading,  242,  note  "p.^' ;  2  Salk. 
670:  12  Mod.  408;  Sayer,  64:  1  Wils.  336; 
1  Elaat,  U4;  Cro.  Car.  444;  9  Johns.  R.  67, 
and  4  East,  162,  163. 

See,  also,  Browne  on  Actions  at  Law,  pp. 
228,  229. 

The  common-law  definitions  of  local  and 
transitory  actions  were  In  full  force  and  ef- 
fect when  the  Oonstltutlon  of  the  United 
States  was  adopted,  and  consequently  section 
2,  art  4,  thereof,  has  an  Important  bearing 
upon  all  the  common  law  adopted  and  stat- 
utes enacted  by  this  state  since  that  time  (as 
will  be  presently  shown),  which  provides: 

"The  ciHzent  of  each  state  shall  be  entitied  to 
all  privileges  and  immunities  of  citizeni  of  the 
several  itatet."    (Italics  ours.) 

And  in  coimectlon  with  said  section  2  of 
the  Constitution  must  be  read  section  lof 
the  Fourteenth  Amendment  thereof,  for  the 
reason  it  relates  to  the  same  subject-matter, 
and  greatly  enlarges  the  provisions  of  said 
second  section.    This  amendment  reads : 

"All  persons  bofn  or  naturalized  in  the  Unit- 
ed States  and  subject  to  the  jurisdiction  there- 
of are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws." 


Section  ao  oC  the  Missouri  Bill  of  Rl^U 
Is  along  the  same  line,  and  reads: 

"That  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law." 

So,  also,  will  section  10,  art  2,  of  the  Con- 
stitnti(H)  of  Missouri  shed  much  ligtxt  upon 
this  question,  especially  when  read  in  the 
light  of  article  6  of  the  Cwstltntion  of  Mis- 
souri.   Said  section  10  reads  as  follows: 

"Cowrti  of  Juitioe  mutt  be  Open. — ^The  conrts 
of  justice  shall  be  open  to  every  person,  and  cer- 
tain remedy  afforded  for  every  injury  to  per- 
son, property  or  character,  and  that  right  and 
justice  should  be  administered  without  sale,  de- 
nial or  delay." 

Upon  the  ancient  common  law  characta 
of  personal  or  transitory  actions,  and  their 
venue,  or  places  where  to  be  brought  and 
tried.  Judge  Bliss,  in  his  excellent  work  on 
Code  Pleading,  page  413,  {  284,  says: 

"I  am  not  speaking  of  the  obsolete  venne. 
At  common  law  the  pleader  must  allege  a  place 
in  reference  to  every  traversable  fact,  and  that 
place,  wherever  the  fact  occurred,  is  cbargeii 
as  being  within  the  county  where  the  canse  is  to 
be  tried.  The  Code  obligation  to  state  the  facts 
of  itself  forbids  a  fictitious  venue ;  and,  nnUas 
the  place  is  material,  it  does  not  become  one  of 
the  tacts  which  constitute  the  cause  of  action. 
But  actions  are  stiU  divided  into  local  and 
transitoiT,  and  as  to  the  former,  the  insaea  must 
be  tried  in  the  county  where  the  cause  of  acticm 
has  arisen.  The  several  states  have  designated 
the  classes  of  actions  which  require  such  trisL 
and  they  are  usually  made  to  conform  to  local 
actions  at  common  law." 

So  I  feel  safe  in  saying  that  If  not  pred- 
icated upon  and  enacted  in  pursuance  to 
that  common-law  doctrine,  the  Liegislature 
of  this  state  largely  followed  and  fashioned 
tb^  Code  of  Civil  Procedure  of  this  state 
closely  after  it,  especially  sections  1751,  R.  & 
1909,  the  general  statute  providing  vhere 
tuitt  instituted  by  summons  shall  be  brought 
except  as  otherwise  provided  for  therein 
That  section  of  the  statute  reads: 

"Sttitt  ly  8»mmont,  Where  Brrmght. — Suits 
instituted  by  sununons  shall,  except  as  otherwise 
provided  by  law,  be  brought:  first,  when  the 
defendant  is  a  resident  of  the  state,  either  in  the 
county  within  which  the  defendant  resides,  or 
in  the  county  within  which  the  plaintiff  reside* 
and  the  defendant  may  be  found ;  second,  wh>-D 
there  are  several  defendants,  and  they  reside  jd 
different  counties,  the  suit  may  be  brought  in 
anv  such  county;  third,  when  there  are  several 
defendants,  some  residents  and  others  nonresi- 
dents of  the  state,  suit  may  be  brought  in  anjc 
county  in  this  state  in  which  any  defendant  re- 
sides ;  fourth,  when  all  the  defendants  are  non- 
residents of  the  state,  suit  may  be  broaght  is 
any  county  in  this  state;  fifth,  any  action,  lo- 
cal or  transitory,  in  which  any  county  shall  be 
plaintiff,  may  be  commenced  and  prosecuted  tr> 
final  judgment  in  the  county  in  which  tlie  de- 
fendant or  defendants  reside,  or  in  the  coimcT 
suing  and  where  the  defendants,  or  one  of  them 
may  be  found." 

This  statute.  In  substantially  the  sam? 
form  in  which  we  now  find  it,  has  been  up- 
on the  statute  books  of  this  state  almost 
from  Its  organization.  This  section  of  the 
statute,  with  all  kindred  sections  which  were 
enacted  at  the  same  time  or  subsequently 
thereto,  were  designed  to  open  the  doors  of 
the  conrts  of  this  state  to  all  persons  who 


Digitized  by  LjOOQ  l€ 


Mo.)         GOIiD  ISSUB  MIN.  ft  MILU  CSO.  T.  PENNSYLVANIA  FIRE  INS.  GO.        1015 


bare  Talid  claims  agabut  ohf  and  all  per- 
sons within  the  Jurisdiction  of  this  state: 
and  it  was  never  the  Intention  of  the  f  ramers 
of  the  Constitution,  state  or  federal,  or  the 
Legislature,  to  close  them  against  justice 
and  to  shield  wrong.  These  and  all  kindred 
laws  are  designed  to  make  etFectlTe  the  old 
maxim,  "Ubi  Jus,  Ibl  remedium."  In  fact, 
that  is  one  of  the  chief  comer  stones  of  all 
government.  This  appears  in  section  4  of 
the  Bill  of  Bights,  which,  among  otlier 
things,  provides  : 

"That  all  peraong  have  a  natural  right  to  life, 
Ul>ert^  and  the  enjoyment  of  the  gains  of  tbeic 
own  industry ;  that  to  give  security  to  these 
things  is  the  principal  oflBce  of  government,  and 
that  when  government  does  not  confer  thiB  se- 
curity, it  fails  of  its  ciiief  design." 

With  these  objects  and  those  designs  in 
yiew,  whenever  the  lawmakers  of  the  state 
discovered  that  for  any  deficiency  In  the  law 
exact  and  even  justice  could  not  be  done  and 
measured  ont  to  each  and  all,  whether  plain- 
tiff or  defendant,  they  have  steadfastly  ea- 
.  deavored,  bj>  oiacting  new  laws  or  amending 
old  ones,  to  remedy  that  injustice,  and  at  the 
same  time  deprive  no  one  of  life,  liberty, 
or  property  without  due  process  of  law,  as 
provided  for  in  the  state  and  federal  Con- 
stitutions, previously  mentioned.    Among  the 
numerous  laws  so  enacted  by  the  Legislature 
of  this  state  for  the  purposes  mentioned  are 
those  providing  where  foreign  railroad  com- 
panies, telegraph  companies,  telephone  com- 
panies. Insurance  companies,  including  life, 
fire,   and   accident,   doing  business  in   this 
state,  may  be  sued  in  the  courts  hereof,  and 
how    they    may    be    served    with    process. 
Moreover,   there  are  many  private  corpora- 
tions  organized   under   the    laws  of  other 
states  doing  business  herein,  and  we  have 
statutes  providing  where  they  may  be  sued 
and  how  served.    And  in  addition  to  the  con- 
stitutional  provisions  and   statutory  enact* 
ments  before  mentioned  governing  the  ques- 
tions in  hand,  the  Legislature  of  this  state, 
by  an  amendment  in  the  year  1905,  of  sec- 
tions 547  and  K48,  R.  S.  1890,  provided  genn 
eraUv  that  whenever  any  cause  of  action  has 
aocmed  under  or  by  virtue  of  any  of  the 
laws  of  any  other  state  or  territory,  such 
caase  may  be  brought  in  the  courts  of  this 
state  by  the  person  entitled  to  the  proceeds 
of  such  cause  of  action.    Those  statutes  are 
now  sections  1786  and  1737,  R.  S.  190»,  and 
read  as  follows: 

"Sec  1736.  ParUet  to  8mit  When  Cau*e  of 
Action  Accruea  in  Another  Statej—Wheaviet  a 
cause  ot  action  has  accrued  under  or  by  virtue 
of  the  laws  of  any  other  state  or  territory,  such 
cause' of  action  may  be  brought  in  any  of  the 
courts  of  this  state,  by  the  person  or  persons 
entitled  to  the  proceeds  of  such  cau«e  of  action : 
Provided,  snch  person  or  persons  shall  he  au- 
thorized to  bring  such  action  by  the  laws  of  the 
state  or  territory  where  the  cause  of  action  ac- 
crued. 

"Sec.  1737.  When  Parties  Not  Authorized 
by  Laict  of  Other  8tate»,  Action  to  ie  Sroupht 
hv  WAom.— Whenever  any  cause  of  action  has 
accrued  under  or  by  virtue  of  the  laws  of  uuy 
other  state  or  t«rritor/,  and  ^he  person  or  per- 


sons entitled  to  the  benefit  of  such  cause  of  ac- 
tion are  not  authorized  by  the  laws  of  such  state 
or  territory  to  prosecute  such  action  in  his,  her, 
or  their  own  names,  then,  in  every  such  case, 
such  cause  of  action  mav  be  brought  and  pros- 
ecuted in  any  court  of  this  state  by  the  person 
or  persons  authorized  under  the  laws  of  such 
state  or  territory  to  sue  in  such  cases.  Such 
suits  may  be  brought  and  maintained  by  the  ex- 
ecutor, administrator,  guardian,  guardian  ad 
litem,  or  any  other  person  empowered  by  the 
laws  of  such  state  or  territory  to  sue  in  a  repre- 
sentative capacity." 

Prom  this  reading  of  these  two  sections  It 
will  be  noticed  that  they  place  no  limitation 
whatever  mwn  the  persons  who  may  bring 
such"  a  suit,  save,  of  course,  that  It  must  be 
brou0>t  by  the  par^  who,  under  the  law  of 
said  state  or  territory,  is  entitled  to  the  pro- 
ceeds of  said  cause  of  action,  and  of  course 
that  might  be  either  an  Individual  or  a  cor- 
poration. The  clear  purpose  of  all  of  our 
statutes,  when  taken  together,  was  to  give 
full  force  and  effect  to  said  section  10,  art  2, 
of  the  Missouri  Constitution,  which  provides 
that,  'TThe  courts  of  justice  shall  be  opened 
to  every  person."  Not  a  part  of  them.  Not 
to  the  citizens  or  residents  of  Missouri  only, 
nor  to  the  citizens  of  the  United  States  only, 
but  to  all  persons  of  the  world  who  demand 
justice  at  the  hands  of  our  courts  against 
any  one  who  may  be  found  within  the  Juris- 
diction of  this  state,  whether  resident  or  non- 
resident. Individual  or  corporation.  This  is 
perfectly  clear  from  the  reading  of  that  sec- 
tion of  the  Constitution  which  says  every 
person  may  sue.  Not  only  that,  but  the  same 
section  further  provides  that  a  "certain  rem- 
edy [shall  be]  afforded  for  every  infury  to 
person,  property  or  character,"  etc.  This  pro- 
vision is  not  limited  to  tome  of  the  injuries 
that  have  or  may  be  done  to  the  person, 
property,  and  oharactcr  of  those  mentioned 
In  the  preceding  clauses,  but  by  clear  and 
unambiguous  words  includes  every  one  of  the 
character  mentioned. 

The  case  of  the  King  of  Prussia  v.  Kuep- 
per  et  al.,  22  Mo.  550,  66  Am.  Dea  639,  while 
not  discussing  all  of  the  questions  suggested 
regarding  this  section  of  the  Constitution,  yet 
in  fact  recognizes  •  and  gives  full  force  and 
effect  to  most,  if  not  all,  of  them ;  and  by  the 
express  terms  of  section  1  of  the  Fourteenth 
Amendment  all  the  constitutional  and  statu- 
tory provisions  of  this  state  regarding  these 
questions,  which  apply  to  the  citizens  of  Mis- 
souri, are  extended  to  all  other  citizens  of  the 
United  States,  even  though  said  section  10 
of  our  Constitution  did  not  include  them. 
But  in  a  sense  that  is  a  moot  question,  for 
the  reasons  as  previously  shown,  said  sec- 
tion 10  embraces,  not  only  the  citizens  of 
Missouri,  but  those  of  the  United  States  also, 
as  well  as  all  persons  of  the  world.  This  Is 
not  a  theory,  but  cold,  stem  law ;  and  our 
reports  and  those  of  the  Supreme  Court  of 
the  United  States  are  full  of  cases  recogniz- 
ing and  enforcing  tho.se  laws.  Spch  of  these 
legal  propositions  as  are  material  to  this  case 
will  be  considered  at  the  ^oper  place  In.jcou- 
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nectlon   with    the  facts  they   goreni.     Of 

course,  aD  constitutional  and  statutory  provi- 
sions, state  and  federal,  are  limited,  In  their 
scope  and  ox)eratlon,  to  those  cases  which  the 
court  acquires  jurisdiction  of  hy  sununons 
duly  served;  and  if,  perchance,  through  the 
Imperfection  of  the  law,  there  should  be  a 
cause  of  action  for  whicb  no  provision  Is 
made  for  due  process  of  law,  then  the  person 
interested  would  have  a  loss  without  a  rem- 
edy, an  exception  to  the  maxim,  "No  right 
without  a  remedy."  It  was  for  the  purpose 
of  embracing  these  ezcei>tional  cases  that  the 
various  amendments  of  the  act  of  1845  were 
enacted,  and  the  various  new  statutes  men- 
tioned were  passed  by  the  Legislature,  all  of 
which,  in  my  opinion,  amply  provide  for  due 
service  In  all  cases  they  were  designed  to  em- 
brace. 

I  have  given  this  brief  summary  of  the 
origin,  growth,  and  history  of  transitory  ac- 
tions in  England,  and  their  Importation,  adop- 
tion, and  expansion  by  means  of  legislative 
enactments,  which  are  along  the  Unes  of  the 
state  and  federal  constitutional  provisions  be- 
fore mentioned,  providing  a  remedy  for  every 
wrong  and  guaranteeing  equal  protection  to 
all,  and  preventing  any  one  from  being  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law,  whether  residents  or  non- 
residents, corporations  or  individuals. 

I  wlU  now  address  myself  to  the  question, 
Has  the  Legislature  of  this  state  the  consti- 
tutional authority  to  enact  a  statute  confer- 
ring jurisdiction  upon  the  courts  of  this  state 
to  try  a  case  against  a  foreign  insurance  com- 
pany, duly  licensed  and  doing  business  in 
this  state,  upon  a  policy  Issued  in  another 
state  or  country?  The  answer  must  be  in  the 
affirmative  if  not  restricted  by  state  or  fed- 
eral Constitution.  Counsel  for  appellant  an- 
swer that  question  In  the  negative,  but  assign 
no  reason  therefor,  except  the  contention  that 
the  Supreme  Court  of  the  United  States  has 
80  held  in  the  Old  Wayne  and  Simon  Cases, 
previously  mentioned.  If  our  conclusions  an- 
nounced in  paragraph  2  of  this  opinion,  as  to 
the  holding  of  those  cases,  are  correct,  then 
counsel  for  appellant  have  no  solid  basis  up- 
on which  to  predicate  that  answer.  This  Is 
for  the  reason  that,  if  those  cases  do  not  sup- 
port their  contention,  then  the  case  at  bar 
must  be  determined  according  to  the  rules  of 
law  governing  ordinary  transitory  actions, 
That  this  suit  is  transitory  in  character  can- 
not be  questioned,  and  therefore,  according  to 
the  authorities  dted,  a  suit  on  the  policy 
might  have  been  brought  in  any  state  where 
the  defendant  might  have  been  found.  This 
Is  not  denied  by  counsel  for  appellant,  but 
they  contend  that  the  appellant  was  not  a 
resident  of  this  state  at  the  time  this  suit 
was  instituted,  except  as  to  the  business 
transacted  herein,  and  that  in  regard  to  aU 
other  matters  it  was  a  nonresident.  This 
contention  was  decided  against  the  appellant 
In  i>aragraph  2  of  this  opinion,  and  correctly 
80,  we  think.    Bnt,  concede  for  the  sake  of 


the  argument  that  the  defendant  was  not  a 
resident  of  this  state  in  the  strict  sense  of 
that  term,  at  the  time  this  soit  was  brought, 
yet  it  volontarlly  came  here  and  was,  by  per- 
mission of  this  state,  authorized  to  transact 
all  kinds  of  business  that  a  domestic  com- 
pany of  like  character  could  have  tranaact- 
ed,  and  that  It  could  sue  and  be  sued  in  the 
courts  of  this  state,  'nie  mere  fact  that  the 
appellant  was  hot,  technically  speaking,  a 
resident  of  this  state  makes  no  difference,  in 
my  opinion,  since  it  was  found  within  the  Jo^ 
risdlction  of  Missouri,  whose  laws  ptoride 
that  it  might  be  sued  in  the  courts  hereof, 
and  pi'escrlbed.  ample  means  for  service  of 
due  process  of  law  upon  it,  in  all  transitory 
actions  brought  against  it  That  is  all  the 
state  and  federal  Constitutions  reQulrei 

As  previously  stated,  all  such  companle* 
doing  business  in  this  state  under  authority 
of  our  laws  and  precisely  vtpoa  tlie  same 
footing  and  equality  with  domestic  companies 
of  like  character,  yea,  even  with  lndividnals« 
whether  residents  or  nonresldeBts,  if  found  . 
within  the  Jurisdiction  of  this  stateL  In 
such  a  case,  what  possible  difference  does 
It  make  where  such  a  contract  was  made? 
I  submit,  none  whatever.  To  Olnstrate,  sap- 
pose  an  individual,  a  resident  of  New  Xorfc, 
diould  execute  a  note  in  California,  promis- 
ing to  pay  another  a  certain  sum  of  money, 
and  should  then  come  to  this  state  and  re- 
main until  the  note  matures;  could  it  be 
seriously  contended  that  the  maker  of  the 
note  could  not  be  sued  thereon  in  the  courts 
of  this  state  simply  because  the  note  was 
not  made  in  this  state,  and  that  the  maker 
was  not  a  resident  of  the  state  of  MissourlT 
I  apprehend  not.  The  test  in  transitory  ac- 
tions, as  laid  down  by  all  of  the  authori- 
ties, is.  Does  the  law  of  the  state  where 
the  defendant  is  foiuid  provide:  First,  that 
suit  may  be  brought  upon  such  a  cause 
against  any  and  all  persons  fonnd  within 
the  jurisdiction  of  the  state,  whether  resi- 
dents or  nonresidents  thereof;  and,  second, 
does  the  law  amply  provide  for  doe  pro- 
cess «t  law  up<m  the  defendant  tn  such  a 
case?  If  so,  then  it  is  wholly  immaterial 
where  the  cause  of  action  arose,  and  what  is 
the  residence  of  the  defendant  Not  only 
that.  If  the  contention  of  oonnsel  for  the  ap- 
pellant Is  sound,  thai  our  general  statutes 
(artldes  3,  4,  ch.  20,  B.  8.  1800),  prescritung 
the  place  where  transitory  actl<His  must  be 
brought  in  the  courts  of  this  state,  against 
residfflits  and  nonresidents  found  in  the  Juris- 
diction of  Missouri,  and  how  service  of  pro- 
cess may  be  had  upon  them,  in  so  far  aa  non- 
residents are  concerned,  and  in  so  tMi  as  it 
relates  to  all  causes  of  action  not  originating 
in  this  state  are  void  also.  This  would  be 
true  inevitably;  and  not  only  as  to  this 
state,  but  to  every  other  state  in  the  Union, 
because  said  section  1  of  Amendment  14  ap- 
plies equally  to  all  of  the  states.  Yea,  even 
the  attacluneut  laws  of  this  and  other  states, 
authorizing  the  property  of  nonreaidoits  to 
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be  attached,  would  be  onconstitntloiutl  In  all 
cases  wbere  the  cause  of  acdoo  is  based  up- 
on a  transaction  which  vpas  made  in  some 
other  state  or  country. .  This  would  be  true 
because,  as  said  by  counsel  for  appellant,  the 
Legislature  of  this  state  has  no  constltntion- 
al  power  to  draw  to  its  Jurisdiction  a  cause 
of  action  arising  elsewhere.    The  fallacy  of 
this  position  is  this:  The  Legislature  of  this 
state  has  never  attempted  to  draw  to  its 
Jurisdiction  any  cause  of  action  that  It  did 
not   possess   at  common  law.    Said   section 
7042,  in  that  regard,  is  declaratory  of  the 
common  law,  only  changing  it  as  to  the  coun- 
try where  suit  may  be  brought,  and  prescrib- 
ing the  mode  of  service  of  process,  which  is 
ample,  as  is  shown  by  the  record  tn  this  case. 
The  appellant  was  duly  served  and  given 
ample  time  and  opportunity  to  make  its  de- 
fense.   Not  only  that,  but  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States  prohibits  Just  what  coun- 
sel for  appellant  is  contending  for,  namely, 
that  no  resident  or  nonresident  of  this  state 
can  sue  a  foreign  Insurance  company  in  the 
courts  of  this  state,  although  it  Is  authorized 
to  and  la  doing  business  here,  upon  a  con- 
tract of  Insurance  executed  in  another  state 
or  country ;   yet,  they  admit,  which  1»  true, 
that  such  a  suit  may  be  brought  against  such 
a  cmnpany  on  a  contract  executed  elsewhere, 
in  the  courts  of  this  state.     If  that  is  not 
true,   then  aicoordtng  to  appellant's  conten- 
tion. It  could  not  !be  sued  at  all,  anywhere. 
What  difference  Is  there,  in  legal  effect,  be- 
tween the  two?    Kone;    both  companies  are 
of  the  same  diaracter.    They  issue  the  same 
class  of  contracts  within  and  without  this 
state.    They  iMSsess  the  same  rights  and  pow- 
ers, and  the  same  duties  and  obligations  are 
imposed  upon  them.    The  contracts  of  each 
are  transitory  In  character.    Both  may  sue 
and  be  sued  in  the  same  courts  of  this  state. 
When  plaintiffs,  they  have  the  same  charac- 
ter of  process  Issued  in  their  behalf  and  serv- 
ed alike  for  them  upon  the  defendants ;  and, 
when  defendants,  the  same  kind  of  summons 
Is  issued  in  their  behalf,  and  served  upon 
their  respective  agents,  api)ointed  by  the  re- 
spective companies,  differing  only  in  that,  in 
the  case  of  the  domestic  company,  the  statute 
providing  for  service  of  process  is  upon  cer- 
tain persons  who  have  been  chosen  by  the 
company  as  its  agents  or  officers  to  represent 
it  In  other  capacities,  that  is,  persons  who 
are  in  the  employ  of  the  company,  to  perform 
its  ordinary  business,  while  in  the  case  of  the 
foreign  company,  the  service  is  had  upon  a 
person  also  chosen  by  the  company,  but  not 
in  the  employ  of  the  company,  but  who  Is. an 
officer  of  this  state,  the  superintendent  of  In- 
sorance. 

Again,  If  not  conceded,  It  la  true,  never- 
thelees,  that  If  an  IndlTldual  nonresident  of 
this  state  should  execute  a  note  outside  of 
this  state,  it  could  not  be  sued  thereon  in  the 
courts  bat^ot,  whep  it  beoomieB  due.    Why 


not?  Ekicb  had  the  right  to  execute  the  note 
menttonedL  Both  w»e  made  ontside  of  this 
state.  Both  are  transitory  causes  of  action, 
the  laws  of  the  state  provide  the  same  courts 
in  which  such  suits  thereon  may  be  brought, 
and  provide  for  the  same  kind  of  process  and 
upon  whom  service  may  be  had.  In  the 
case  of  the  Individual  It  must  t>e  served  upon 
him  personally,  or  upon  some  member  of  his 
ftunily,  If  not  found,  etc.,  whUe  in  the  case 
of  the  company,  domestic  or  foreign,  because 
of  its  artifldal  character,  the  service  muit 
be  had  itpon  its  duly  oomtituted  agetii 
(whethor  sued  at  home  or  abroad),  the  su- 
perintendent of  insurance. 

Upon  this  state  of  facts,  there  can  be  no 
question,  in  my  opinion,  but  what  said  Four- 
teenth Amendment  equally  applies  to  foroicn 
insurance  companies  doing  business  In  this 
state  under  license  duly  Issued  to  it,  as  it 
does  to  domestic  companies  engaged  in  like 
business,  and  to  transactions  of  like  charac- 
ter transacted  by  Individuals ;  otherwise  they 
would  not  enjoy  the  equal  protection  of  the 
laws,  either  In  suing  or  being  sued.  If  that 
Is  not  the  law,  then  a  person  residing  or 
stopping  in  this  state,  or  a  corporation  or- 
ganized under  the  laws  hereof,  might  execute 
a  note  tix  $1,000,  In  the  state  of  Illinois  to 
a  tocelgn  insurance  company  doing  business 
in  this  state,  yet  it  could  not  sue  and  recover 
the  money  due  thereon  from  the  individual 
nor  from  the  domestic  company,  for  the  rea- 
son that  the  note  was  not  executed  in  this 
state,  and  for  the  further  reason,  as  contend- 
ed for  by  counsel  for  appellant,  that  this 
"state  has  no  eonstiluMonal  power  to,  draw  to 
it»  furUdiction  a  cause  of  aoUon  arUing  elte- 
where."  Nor  in  such  a  case  could  suit  be 
brought  in  the  federal  court,  because  the 
amount  of  the  note  Would  not  bring  the  case 
within  Its  Jurisdiction.  I  think  that  Is  In- 
disputable (International  Text-Book  Co.  v. 
Plgg,  217  U.  S.  91,  30  Sup.  Ct.  481.  54  L.  Bd. 
678,  27  L.  R.  A.  [N.  S.]  493, 18  Ann.  Cas.  1106 
and  cases  cited),  yet  If  the  same  note  had 
been  executed  by  the  same  party  or  company, 
at  the  same  place,  to  an  individual  instead 
of  a  foreign  corporation,  he  could,  under  a 
long  unbroken  line  of  dedsiona  of  this  court 
and  of  the  Supreme  Court  of  the  United 
States,  have  matutalned  the  suit. 

This  question  has  been  decided  by  the  Su- 
preme Court  of  the  United  States  In  the  case 
of  the  International  Text-Book  Co.  v.  Pigg, 
supra.  Tliat  court  In  tliat  case  dted  the  case 
of  Chambers  v.  Baltimore  &  Ohio  By.  Co., 
207  U.  S.  142,  loc.  dt  148,  28  Sop.  Ct.  34,  8S 
(62  li.  Ed.  143),  and.  quoted  with  approval 
therefrom  the  following  language: 

"This  court  held  in  Chambers  v,  Baltimore  & 
Ohio  B.  a  Co.,  207  U.  S.  142,  148  [28  Sup. 
Ct  84,  52  L.  Ed.  143],  that  a  state  may,  sub- 
ject to  the  restrictions  of  tlie  federal  Constitu- 
tion, 'determine  the  limits  of  the  jurisdiction 
of  its  courts,  and  the  character  of  the  contro- 
versies which  shall  be  heard  in  them.'  But  it 
also  said  in  the  Buna  case:  The  rii^t  to  sue 
and  defend  in  the  courts  is  the  altarnatlTa  of 
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force.  In  an  organized  society  it  is  the  right 
conserratiTe  of  all  other  rights,  and  lies  at  the 
foundation  of  orderly  goremment.  It  is  one 
of  the  Mghett  and  most  eaiential  privilegea  of 
ctttzetwftif),  and  must  he  aUoxced  by  each  state 
to  the  oitizem  of  all  other  ttatcs  to  the  precise 
eatent  thai  it  m  aUoteed  to  itt  otcn  citieen*. 
Equaiity  of  treatment  in  thii  respeet  it  not 
left  to  depend  upon  comity  letween  the  rtatei, 
but  ii  granted  and  protected  by  the  federal  Con- 
stitution: " 

WhDe  It  is  true  the  former  case  Involved 
a  question  of  interstate  commerce,  yet  that 
question  was  but  one  of  the  two  questions 
presented  and  decided;  and  it  liad  but  little, 
or  no,  bearing  upon  the  question  of  the  va- 
lidity of  the  state  statute,  barring  state 
courts  to  nonresidents  while  they  were  left 
open  to  those  within  the  jurisdiction  of  the 
state.  This  is  clear,  for  the  obvious  reason 
that  the  interstate  ccnnmerce  clause  of  the 
Constitution  of  the  United  States  in  no 
"manner,  shape  or  form"  attempts  to  confer 
or  define  the  jurisdiction  of  state  courts; 
nor  was  any  such  authority  necessary  to  be 
lodged  in  that  clause  of  the  Constitution  in 
order  to  give  Congress  full  and  complete 
power  to  regulate  that  stabject 

Ite  remedy  for  the  violation  of  the  laws 
of  the  United  States,  including  those  govern- 
ing Interstate  commerce,  rests  primarily  with 
the  federal  courts,  and  secondarily  with  the 
state  courts,  which  are  and  hare  ever  been 
open  to  all  persons,  natural  and  artificial, 
residents  and  nonresidents,  by  section  2,  art 

4,  and  section  1  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  In  other  words,  the  commerce  clause 
of  the  Constitution  confers  upon  Congress 
the  power  to  regulate  interstate  commerce, 
but  the  remedy  for  the  violation  thereof 
must  primarily  be  in  the  courts  created  by 
article  3  of  the  Ccxistltution  of  the  United 
States,  and  supplemented  by  section  1  of 
Amendment  14  thereof,  which  guarantees  to 
every  citizen  of  the  United  States  the  same 
right  and  privilege  to  sue  In  the  courts  of 
this  state  upon  all  transitory  causes  of  ac- 
tion on  which  a  citizen  of  this  state  might 
sue,  under  the  laws  hereof.  Or,  In  other 
words,  if,  under  the  laws  of  this  state,  a 
citizen  hereof  may  maintain  a  suit  on  a 
given  cause  of  action,  then  under  said  con- 
stitutional provision,  any  citizen  of  any  oth- 
er state  of  the  Union  may  do  likewise. 

This  court  in  the  case  of  International 
Text-Book  Co.  ▼.  Gillespie,  229  Mo.  397,  129 

5.  W.  922,  followed  the  rule  announced  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  International  Text-Book  Co.  v. 
Pigg,  supra.  See,  also,  Cement  Co.  v.  Gas 
Cto.,  255  Mo.  1,  184  S.  W.  468,  Ann.  Cas. 
1&15C,  151;  Boeder  v.  Bobertscm,  202  Mo. 
522, 100  S.  W.  1086;  United  Shoe  Machinery 
Go.  V.  BamlQse,  231  Mo.  506,  132  S.  W.  U33 ; 
State  ez  rel.  v.  Grinun,  239  Mo.  135,  loc:  dt. 
179, 143  S.  W.  483.  All  of  those  cases  decided 
by  this  court  were  instituted  under  section 
1761  of  oar  Practice  Act,  tiefore  quoted,  and 
thoae  decided  by  the  Supreme  Court  of  the 


Utdted  States  were  brought  under  ptnuinr 
statutes  of  other  states  where  the  suits  were 
instituted ;  but  that  makes  no  difference  In 
principle,  In  so  far  as  tliis  question  is  con- 
cerned, for  the  reason  that  it  does  not  in- 
volve the  question  as  to  who  may  sue  or  be 
sued,  or  up(Hi  whom  service  of  process  may 
be  had  in  sucti  cases,  for  those  questions  were 
decided  in  paragraph  2  of  this  opinion,  but 
the  question  in  hand  is,  where  may  mitt  on 
contractt,  torts,  and  other  transitory  aelUmt 
be  brouffiui  Of  course  it  cannot  l>e  said,  nor 
do  any  of  the  cases  dted  hold,  that  nonrei- 
dents  can  sue  aU  persons  trithtn  the  juris- 
diction of  this  state,  under  the  section  of  the 
Practice  Act  before  mentioned,  but  they  do 
hold  that  if  a  resident  of  this  state  can  sue 
any  or  all  persons  within  tlte  jurisdiction  of 
tills  state  in  the  courts  hereof  on  any  transi- 
tory cause  of  action,  under  that  or  any  other 
statute  of  ttiis  state,  or  under  the  rules  of 
the  common  law,  then,  under  said  section  1  of 
the  Fourteenth  Amendment,  any  dtHiea  of 
the  United  States,  though  residing  elsewhere, 
whether  an  individual  or  a  corporation,  is 
guaranteed  the  same  right  to  sue  upon  a 
similar  cause  of  action  in  the  courts  of  this 
state.  In  other  words,  the  effect  of  tliat  sec- 
tion ot  the  Constltntion  is  to  extend  to  all 
citizens  of  the  United  States,  who  are  resi- 
dents of  other  states  or  countries,  the  same 
right  to  sue  persons  found  within  the  jnris- 
dictioD  of  this  state,  upon  the  same  causes  of 
action,  that  is  enjoyed  by  our  citizens  under 
the  C<»stitntion  and  laws  of  this  state,  or,  to 
express  the  same  idea  in  different  language, 
the  Constitution  and  laws  of  this  state,  in 
the  regard  mentioned,  were  designed  prio- 
dpally  for  the  citizens  of  Missouri,  and  sec- 
ondarily for  all  persons  of  the  world,  as  pre- 
viously stated;  but,  be  tliat  as  it  may,  the 
first  section  of  the  Fourteenth  Amendment 
extends  all  such  constitutional  provisions 
and  statutory  enactments  ot  this  state,  of 
the  character  mentioned,  to  aU  citizens  oC 
the  United  States  residing  elsewhere.  That 
is  the  plain  meaning  and  effect  of  the  ruling 
ot  the  Supreme  Court  of  the  United  States  in 
the  cases  before  dted  upon  this  question; 
and  also  of  the  ruUngs  of  this  court  in  the 
cases  cited  in  connection  therewith.  There- 
fore, if  we  are  corred  in  the  condu^ns 
reached  in  paragraph  2  of  this  opinion  re- 
garding that  dause  of  section  70J2,  providing 
for  process  against  foreign  insurance  com- 
panies doing  business  in  this  state  and  upon 
whom  process  may,  or  rather  must,  be  served, 
and  also  in  our  conclusions,  just  stated,  re- 
garding the  legal  rights  of  dtizens  of  the 
United  States  residing  elsewhere  to  sue  in 
the  courts  of  this  state  upon  the  same  causes 
of  adlon  that  our  own  dtlzens  enjoy,  then 
it  necessarily  follows  that  the  respondent,  a 
dtlzen  of  Arizona,  had  the  legal  ri^t  to  sue 
appellant  in  the  courts  of  this  state  upon  ttie 
policy  mentioned  In  ttie  petition  and  evi- 
dence. 
IV.  This  brings  us  to  the  consideration  of 
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the  fonrtb  grduod  aBtdKned  by  counsel  for 
appellant  In  aufqport  of  tbeir  general  con- 
tention that  section  7042  Is  unconstltatl(suU. 
In  substance.  tlMit  contention  IS'  that  said 
section,  in  so  far  aa  it  antborixes  service  of 
process  cm  a  suit  based  upon  a  pcrilcy  of  in- 
surance issued  in  tUs  state  by  a  foreign  in- 
surance company  doing  business  herein  with- 
out authority  of  law,  iSTmconstltutional,  null, 
and  void  under  both  the  state  and  federal 
Constitutions.  This  contention  can  easily 
and  briefly  be  disposed  ot  It  is  purely  a 
moot  question  in  this  case.  The  policy  sued 
on  was  not  issued  in  this  state,  but  in  tl>e 
state  of  Colorada  Therefore  it  was  not  un- 
lawfully issued  in  this  state,  and  tliis  C(»- 
tentlon  of  counsel  has  no  foundation  what- 
ever up(«  which  to  stand.  If,  however,  the 
policy  had  been  issued  In  this  state  with- 
out authority  of  the  ttate  first  had  and  oh- 
ta*ned,  then  clearly  the  service  for  process 
could  not  liave  been  had  under  said  section 
7012,  for  the  reason  tliat  its  express  terms 
excludes  service  of  process  thereunder  in 
suits  founded  up<m  all  such  policies;  but 
service  in  all  such  cases  could  he  had  under 
section  7(M4,  which  was  enacted  for  the  ex- 
press purpose  of  providing  for  service  in 
suits  on  a  policy  of  insurance  issued  in  this 
state  against  a  foreign  company  doing  bosl- 
ness  herein  toithout  authority  oj  law.  Tills 
was  expressly  decided  by  the  Supreme  Court 
of  the  United  States  in  the  cases  of  Mutual 
Reserve  Asa'n  v.  Phelps,  100  U.  S.  147,  23 
Sup.  Ct  707,  47  L.  Ed.  887,  and  Mutual  Life 
Ins.  Co.  V.  Spratley,  172  U.  S.  603,  19  Sup. 
Ct.  308,  43  L.  Ed.  568,  Commercial  Mutual 
Accident  Co.  v.  Davis,  213  U.  S.  246,  29  Sup. 
Ct.  445,  53  L.  Ed.  782,  and  that  ruling  is 
expressly  approved  by  the  same  court  in  the 
case  of  Simon  v.  Southern  By.  Co.  236  U. 
S.  115,  loa  cit  130,  35  Sup.  Ct  255,  59  L. 
Ed.  482. 

The  same  Tesnlt  was  correctly  reached  by 
the  Conrt  of  Civil  Appeals  of  Texas  in  the 
case  of  Bl  Paso  &  South  Western  Ry.  Co. 
V.  Chisholm,  180  S.  W.  156;  but  on  page  159 
that  court  undertook  to  state  what  the  Su- 
preme Conrt  of  the  United  States  held  in  the 
Simon  Case,  which  shows  that  that  court, 
like  counsel  for  appellant  here,  misconceived 
and  did  not  understand  the  ruling  in  the 
Simcm  Case.  The  latter  case  has  no  applica- 
tion whatever  to  this  case,  as  I  think  I  have 
dearly  shown. 

My  attention  has  Just  been  called  to  the 
case  of  Fry  v.  Denver  &  R.  G.  By.  Co.  (D.  C.) 
226  Fed.  898.  In  that  case  the  opinion  does 
not  disclose  the  statute  under  which  process 
therein  was  served,  and  for  that  reason  sbeda 
but  little  light  upon  the  question  here  present- 
ed ;  but  the  language  used  indicates  that  the 
manner  of  service  was  wboUy  immaterial. 
The  opinicxi  seems  to  proceed  upon  the  theory 
tbat  a  suit  cannot  be  maintained  in  a  state 
withont  ttie  transactltm  out  of  whidi  it  arose 
occurred  in  the  state  where  the  suit  was 
bron^it-    Tbe  Old  Wayne  and  Simon  Cases 


are  dted  in  snppcnl  thereof,  regardleas  of 
the  Btatote  under  which  process  was  had.  If 
I  correctly  understand  the  opinion,  then  I 
have  no  hesttanoy  in  saying  tliat  the  court 
does  not  understand  those  cases.  Instead  of 
those  cases  supporting  the  views  tJiere  ex- 
pressed, tbey  hold  directly  to  Ote  contrary. 

But  in  ttie  cose  at  bar  it  must  be  remember- 
ed that  ttie  service  was  had  under  section 
7042,  and  not  under  section  7044 ;  but,  had 
the  service  in  this  case,  under  the  facts  there- 
of, been  liad  under  the  latter  section,  then 
clearly  the  appellant  would  not  have  been 
served  with  due  process  of  law,  as  was  hdd 
and  properly  so,  by  the  Supreme  Court  In  the 
SImoB-Bailway  Case,  supra.  But  the  court 
In  tliat  case  did  not  decide  the  moot  ques- 
tion here  presented,  but  expressly  declined  to 
express  an  opinion  upon  it  because  not  prop- 
erly before  the  conrt  In  tliat  case,  as  in 
this,  the  cause  of  action  did  not  accrue  in  the 
state  wliere  the  suit  was  brought,  and  there- 
fore In  neither  case  could  the  second  section 
of  the  statute  atq^ly.  Wliat  is  here  said  about 
section  7044  is  clearly  obiter,  Init  is  said  to 
dispel  some  of  the  confusion  it  seems  to  me 
counsel  are  laboring  under  regarding  the 
Simcn-Railway  Case. 

[4]  v.  The  fifth  and  last  ground  assigned 
by  counsel  for  aiqiellant  in  support  of  thdr 
general  contention  that  said  section  7042  la 
unconstitutional  is  substantially  as  follows: 
That  said  section  7042  is  unconstitutional, 
because  it  authorises  services  of  process  in 
suits  brought  in  the  courts  of  this  state 
against  foreign  insurance  companies  doing 
business  herein  «nia«o/«IIy,  that  it,  toithout 
authority  firat  had  wnd  obtained  from  the 
state,  based  upon  a  p<riicy  of  insurance  is- 
sued in  another  state.  In  support  of  this 
contention  we  are  dted  to  the  cases  of  (Md 
Wayne  Life  Ass'n  v.  McDonongh,  204  U.  S. 
22,  27  Sup.  Ot  236,  51  L.  Ed.  345,  and  Simon 
V.  Railway  Co.,  236  U.  S.  115,  35  Sup.  Ct 
265,  59  L.  Ed.  492.  This  contention  may  also 
be  briefly  and  easily  disposed  of.  In  the 
first  place,  it  may  be  stated  generally  tliat 
neither  section  7042  nor  7044  applies  to  the 
state  of  facts  upon  wliiCh  counsel's  conten- 
tion Is  predicated,  nor  to  the  facts  of  this 
case.  Section  7042,  in  express  terms  limits 
the  service  of  the  process  therein  mentioned 
to  foreign  insurance  companies  doing  busi- 
ness in  tttis  state  under  authority  from  the 
state  duly  'granted  to  them ;  and  there  is  no 
language  contained  In  that  section  which  re- 
motely indicates  tbat  it  applies  to  any  sndi 
company  doing  business  in  tills  state  tottk* 
out  such  authority.  Therefore  this  OHiten- 
ti<Hi  of  coonad  is  not  wdl'founded;  and  the 
cases  dted  in  sumort  tliereof  liave  no  ap- 
plication whatever  to  this  case.  Those  cas- 
es, however,  will  be  further  considered  pres- 
ently. 

Nor  does  section  7044  authorize  service  of 
process  in  suits  brought  in  the  courts  of  tliis 
state  against  a  foreign  insurance  company, 
based  upon  a  policy  ittued  in  atiother  ttate. 
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By  Its  express  terms  the  process  mentioned 
tberdn  is  limited  to  svitg  irought  upon  poU- 
oie$  of  inturance  istued  4n  this  gtate  by 
sada.  companies  without  authority  from  the 
state  first  had  and  obtained.  Not  only  that, 
there  Is  no  other  statute  or  law  of  OA»  state 
that  I  am  familiar  with,  which  anthorlzes 
service  of  process  in  a  salt  bron^t  in  the 
courts  of  this  commonwealth  against  a  for- 
eign insurance  company  not  authoriaed  to  do 
hu8ine8s  herein,  based  upon  a  policy  issued 
by  It  in  another  ttate  or  country;  but  If  there 
are  any  such,  then  they  would  (Hearty  he  im- 
cttnstttuUonal  under  both  the  state  and  fed- 
eral Constitutional  provisions  previously 
mentioned.  This  is  precisely  what  was  held 
by  the  Supreme  Court  of  the  United  States 
In  the  Old  Wayne  and  Simon  Cases.  In  the 
Old  Wayne  Case,  tlie  policy  was  Issued  In 
the  state  of  Indiana,  and  the  suit  based  there- 
on was  brought  in  the  state  ci.  PenuBylvanla, 
where  the  company  had  no  authority  to 
trwnaact  ttutiness,  but  bad  (at  least  presum- 
ably, as  that  court  stated)  issued  some  other 
policies  In  that  state  without  authority. 
Upon  that  state  of  fact,  the  plaintiff  sued 
the  company  in  Pennsylvania,  and  had  serv- 
ice under  a  statute  similar  in  all  respects  to 
section  7042,  R.  S.  1909,  of  this  state.  In 
that  case  the  court,  in  effect,  held  tliat  said 
section  of  the  Pennsylvania  statute  did  not 
apply  to  policies  issued  In  another  state, 
without  the  company  was  lawfully  doing 
business  in  Pennsylvania;  and,  because  It 
was  not  lawfully  doing  business  in  that  state, 
and  because  the  policy  was  not  issued  there- 
in, the  court  held  that  the  service  had  under 
that  statute  was  void.  That  ruling  was 
dearly  correct  because  that  statute,  like  said 
section  7042  of  this  state,  in  express  terms 
UnUted  the  service  therein  mentioned  to  suits 
on  policies  issued  in  that  ttate  under  permis- 
sion therefrom,  and  did  not  embrace  policies 
issued  in  another  state.  In  the  Simon  Case 
the  injury  occurred  in  the  state  of  Alabama, 
and  the  suit  was  brought  in  the  state  of 
Louisiana,  and  service  was  had  under  the 
second  section  of  the  Louisiana  act,  which  is 
similar  to  section  7044  of  our  statutes.  In 
that  case  the  court  ruled,  and  correctly  so, 
that  the  service  mentioned  in  that  section 
was,  by  its  express  terms,  limited  to  suits 
based  upon  torts  committed  in  that  istate  by 
a  foreign  corporation,  not  authorized  to  do 
business  therein;  and  therefore  the  service 
had  upon  the  defendant  was  void  because 
the  Injury  did  not  occur  in  Louisiana.  The 
oonrt  went  further  in  both  of  those  cases, 
and  held  that  If  the  P^msylvanla  statute 
mentioned  authorised  the  service  had  In  that 
case,  then  it  would  have  been  unconstitu- 
tional. 

But  suppose  In  the  Old  Wayne  Case  the 
company  had  been  doing  a  lawful  business  in 
Pennsylvania  in  pursuaooe  to  Its  authority, 
and  service  of  process  had  been  had  upon  the 
company  under  the  same  statute,  then  could 
it  be  said  that  said  statute  was  not  applicable 


and  did  not  authorlxa  the  8»vlceT  Ceitaiiily 
not ;  for  any  other  answer  would  be  In  direct 
conflict  with  the  plain  language  of  the  statute, 
and  would  violate  Bectl<xi  1  at  the  Fourteenth 
Amendnteit  of  the  Constitution  of  the  United 
States.  Tbe  same  would  have  been  tnie  in 
the  Simon  Case,  had  the  railway  company 
been  doing  business  in  Louisiana  under  per- 
mission of  the  state  and  the  service  had  been 
had  under  the  first  section  ol  the  act  in- 
stead of  the  second.  Ukewise,  the  same  rule 
applies  to  the  case  at  bar,  because  the  ap- 
pellant was  doing  business  iM  this  state  un- 
der Us  authority,  and  service  was  had  upon 
it  under  section  704Z,  wldch  in  express  terms 
authorized  service  of  process  in  suits  brought 
in  the  courts  of  this  state  against  all  such 
companies  so  doing  business  in  thia  state,  re- 
gardless of  the  place  where  tba  policies  are 
issued,  as  before  shown. 

In  this  class  of  cases  there  would  not  exist 
that  inconvenience  and  hardship  mentioned 
by  the  court  in  the  Simon  CSase,  for  the  rea- 
son that  all  such  companies  lawfully  doing 
business  In  this  state  are  domiciled  here  and 
have  their  ofiSces,  agents,  and  attorneys,  just 
as  thay  have  in  the  states  of  their  creatlm. 
Any  such  company  can  try  any  such  case  in 
the  courts  of  this  state  with  as  little  expense 
and  inconvenience  as  they  could  be  tried  in 
the  state  of  its  organization,  or  In  the  state 
where  the  policy  was  issued ;  but,  l>e  that  as 
It  may,  it  has  nothing  whatever  to  do  with 
the  question  of  jurisdiction  of  the  courts  of 
this  state  in  such  cases,  and  the  hardship  and 
Inconvenience  mentioned  would  not  l>e  one- 
tenth  as  great  upon  the  company  as  it  would 
l>e  upon  the  various  policy  holders,  should 
they  be  compelled  to  go  to  the  various  states 
where  the  various  companies  were  Incorpo- 
rated, or  to  those  where  the  policies  were  is- 
sued, in  order  to  enforce  their  claims.  Cer- 
tainly the  inconvenience  and  hardship  which 
might  be  imposed  upon  sudi  a  company  law- 
fully doing  business  here,  when  required  to 
defend  suits  in  the  courts  of  this  state,  based 
upon  a  policy  issued  In  another  state,  where 
it  has  Its  ofilces,  agents,  and  attorneys,  would 
not  be  greater  than  they  would  be  in  a  suit 
brought  here  against  such  a  company,  based 
upon  a  policy  issued  by  it  In  tills  state  un- 
lawfully, where  it  would  have  no  office,  agent, 
or  attorney;  yet  the  Supreme  Court  of  the 
United  States  in  the  cases  of  Mutual  Re- 
serve Ass'n  V.  Phelps,  supra.  Mutual  Life  Ins. 
Co.  V.  Spratley,  and  Simon  v.  Southern  Ky. 
Co.,  supra,  hold  that  the  latter  class  of  suits 
may  be  maintained  in  the  courts  of  this  state. 

If  according  to  those  cases,  such  a  compa- 
ny may  be  sued  under  section  7044  In  the 
courts  of  this  state  on  a  policy  unlawfully 
issued  here,  then  why  may  it  not  be  sued  un- 
der section  7042  on  a  policy  lawfully  Issued 
elsewhere?  But,  as  stated  by  the  Supreme 
Ck)urt  of  the  Utaited  States  In  the  Simon 
Case,  as  to  inconvenience,  etc.,  this  Is  foreign 
to  the  question  of  jurisdiction. 

Again:  If  sucb  a  company  can,  by  ImitUea- 
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tt(Hi,  oonaent  to  tbe  trial  of  sudi  oasea  In  the 
ooortB  of  thla  state,  and  agree  to  the  lmi>oSt- 
tloDS  of  SUA  kardablp  and  InoonveBleDces  aa 
are  Incident  to  the  necessary  defense  of  t^ 
ease,  then  -why  may  not  snch  a  company  con- 
sent thereto  bj-  express  agp^ement,  as  the  ai>~ 
pellant  has  done  In  this  case? 

I  am  therefore  (dearly  of  the  opinion  that 
said  section  7042  Is  eonstltatlonal,  and  that 
It  provides  for  ample  service  of  process  In  aU 
cases  which  it  was  designed  to  embrace,  one 
of  which  Is  the  case  at  bar.  I  am  also  of 
the  opinion  that  appellant  was  duly  served 
according  to  the  provisions  of  that  statute, 
and  was  properly  in  court  We-  are  there- 
fore of  the  opinion  that  the  general  conten- 
tion of  coansel  for  appellant,  as  well  as  the 
five  sabdivtelons  thereof,  are  wtthont  merit, 
and  should  be  disallowed,  which  is  accord- 
ingly done. 

[II  YI.  Counsel  for  appellant  assign  as  er- 
ror the  action  of  the  trial  court  in  permitting 
the  witness  Doepke  to  testify  to  certain  con- 
versations had  between  him  and  Kllpatrfck 
&  Eanley,  the  general  agents  of  the  company 
at  Cripple  Greek,  prior  to  and  at  the  time  the 
policy  was  issued,  regarding  the  binding 
force  of  its  terms  and  conditions  respecting 
incumbrancefi  upon  and  the  vacancy  of  the 
property;  also  that  the  court  erred  in  i>er^ 
mitting  said  Doepke  to  testify  as  to  conver- 
sations had  between  himself  and  said  agents 
after  the  policy  had  been  issued,  regarding 
the  vacancy  of  the  property^  and  cite  scores 
of  cases  in  support  thereof.  We  will  consider 
these  two  assignments  together,  as  the  same 
principle  of  law  uiuleriies  each.  While  there 
Is  some  conflict  of  authority  on  these  ques- 
tions  In  other  states,  but.  In  so  fiir  as  Colo- 
rado, Missouri,  and  many  other  states  are 
concerned,  it  Is  well  settled  that  where  the 
general  agents  ot  an  Insurance  company,  at 
the  time  of  or  subsequent  to  the  Issuance  of 
the  policy,  are  Informed  of  the  existence  of 
any  fact  regarding  the  property  which  Is  vio- 
lative of  any  of  the  terms  or  conditions  there- 
of, and  which  would  work  a  forfeiture,  and 
assent  thereto,  then  the  company  Is  estopped 
from  Interposing  such  conditions  of  forfei- 
tnre  as  a  defense  to  a  suit  brought  upon  the 
policy  to  recover  the  damages  sustained.  It 
is  undisputed.  In  this  case  that  the  respond- 
ent, at  the  time  the  policy  was  issued.  In- 
formed the  ge&eral  agents  of  the  company 
that  the  scardty  of  fuel  and  the  difficulty  in 
getting  It  to  the  smelter  until  a  tramway 
could  be  built  Would,  In  all  probability,  ne- 
cessitate the  cihuttlng  do«n  of  th»  smelter 
for  periods  of  more  than  90  days  at  a  time, 
and  asked  said  agents  what  effect  such  idle- 
ness would  have  upon  the  p(^cy.  In  reply, 
tbe  agento,  in  substance,  said,  that  Is  "all 
lisht ;  go  on."  Not  only  that,  the  same  mat- 
ten  were  discussed  between  the  same  parties 
eacb  and  every  month,  from  the  time  the 
policy  was  issued  until  the  date  of  the  Are, 
and  updti  each  occatdon  the  Insured '  asked 


aald  agents  yrtOLt-iSect  would  tliie  vacancy  of 
the  smelter  have  upon  the  policy,  and  each 
time  they  answered,  that  Is  "all  right;  go 
ahead."  tJiKm  these  undisputed  facts  there 
can  be  no  doubt  but  what  the  appellant  to 
estopped  from  interposing  these  forfeiture 
clauses  as  a  defense  In  this  ■  case.  ▲  long 
line  of  authorities  «o  hold.  Ins.  Co.  ▼.  By- 
man,  42  Colo.  156,  94  Pac.  27,  16  L.  R.  A.  (N. 
S.)  77;  Ins.  Co.  v.  Nixon,  2  Cola  App.  265, 
80  Pac.  42;  Thompson  v.  Ins.  Co.,  160  Mo. 
12,  68  8.  W.  889;  Rissler  v.  Ins.  Co.,  150  Mo. 
366,  51  S.  W.  755;  Ina  Co.  v.  Allls,  11  Colo. 
App.  291,  53  Pac  243;  Huestess  v.  Ins.  Co., 
88  S.  C.  31,  70  S.  B.  406 ;  Millta  v.  Ins.  Co.,  95 
Mo.  App.  211,  68  S.  W.  1066;  Rudd  v.  Ins. 
Co.,  120  Mo.  App.  1,  96  S.  W.  237 ;  Weinberger 
V.  Ins.  Co.,  170  Mo.  App.  266,  156  S.  W.  79; 
Combs  V.  Ins.  Co.,  43  Mo.  150,  97  Am.  Dec. 
383;  McGullougb  v.  Ins.  Co.,  113  Mo.  607, 
21  S.  W.  207;  Loeb  v.  Ins.  Oo.,  99  Mo.  56,  12 
S.  W.  374 ;  PtMiUce  v.  Ins-  Co.,  77  N.  Y.  487, 
33  Am.  Rep.  651;  ll&rtley  v.  Ins.  Oo^  91  Minn. 
382.  98  N.  W.  198,  103  Am.  St.  Sep.  612; 
Ins.  Ca  V.  May  (Tex.  ClT.  App.)  43  S.  W.  78; 
Trustees  St.  Clara  Academy  v.  Ins.  Co.,  96 
Wis.  257,  73  N.  W.  768;  Ins.  Co.  v.  Mahone, 
21  Wall.  152,  22  L.  Bd.  593;  McCoUum  v.  Ina 
Co.,  67  Mo.  App.  80;  Harness  v.  Ins.  Co.,  76 
Mo.  App.  410;  Gandy  v.  Ina.  Co.,  52  S.  O. 
224.  29  S.  £.  655;  Ins.  Co.  v.  Hart,  149  111. 
513,  36  N.  E.  992 ;  Trust  Co.  v.  Ins.  Co.,  79 
Mo.  App.  360;  Ass'n  v.  Tucker,  167  lU.  194, 
42  N.  B.  398,  44  N.  E.  286 ;  Ins.  Co.  v.  Gibson, 
53  Arii.  494,  14  S.  W.  672;  Ins.  Co.  v.  Dow- 
dall,  159  lU.  179,  ^  N.  B.  606;  Pechner  v. 
Ins.  Co.,  65  N.  Y.  195 ;  Frye  v.  Equitable  So- 
ciety, 111  Me.  287,  89  AtL  67;  Wilson  v.  Ins. 
Cow,  77  N.  H.  344,  91  AtL  913;  Ins.  Co,  v. 
Stanley,  16  6a.  App.  263,  82  S.  B.  826;  Clay 
V.  Ina.  Co.,  97  Ga.  44,  25  a  B.  417;  Blass  v. 
Ins.  Co.,  18  Aiwu  DiT.  481,  46  N.  X.  Supp. 
392;  Prendergast  v.  Ins.  Ca,  67  Ma  App. 
426;  Wlcb  V.  Ins.  Co.,  2  Cola  App.  488,  31 
Pac.  889:  Ins.  Co.  v.  Smith,  3  Colo.  422;  Ins. 
Ca  T.  Taylor,  14  Colo.  499,  24  Pac.  333,  20 
Am.  St.  Rep.  281;  Ins.  Co.  t.  Donlon,  16 
Colo.  Aw.  416,  66  Paa  249;  Klttenrlng  v. 
Ass'n,  22  Colo.  257,  44  Pac.  595;  Strauss  v. 
Ins.  Co.,  9  Cola  App.  386,  48  Paci  822. 

Also»  xm&er  the  facts  of  this  case,  the  au- 
thorities hold  that  KUpatrick  &  Hanley  were 
the  alter  ego  of  the  insurance  company,  and 
their  knowledge  of  the  fact  that  the  smelter 
was  shut  dofrn,  and  tlielr  assurances  to 
Doepke  that  It  was  "all  right,"  Is  a  waiver. 
Thompson  v.  Ins.  Co.,  168  Mo.  25,  68  S.  W. 
889,  and  cases  there  dted;  Rissler  v.  Ins. 
Co,  160  Mo.  368,  51  S.  W.  '755;  Shntts  v. 
Ins.  Co.,  159  Mo.  Ak).  441,  141  S.  W.  15; 
Prentice  v.  Ins.  Co.,  77  N.  Y.  487,  83  Am.  Rep. 
651 ;  WooldridgO  v.  Ina  Co.,  69  Mo.  App.  418 ; 
Ina  Co.  T.  Hyman,  42  Colo.  156,  94  Pac.  27, 
16  I*  R.  A.  (N.  S.)  77;  Grouse  v.  Ina  Co., 
79  Mich.  249,  44  N.  W.  496 ;  Andrus  v.-  Ina 
Co.,  91  Minn.  358,  98  N.  W.  200 ;  Hart  ▼.  Ins. 
Co.,  9  Wash.  620,  38  Pac.  213)  27  L.  R.  A.M; 
Halght  T.  Ina  Co.,  92  N.  Y.  61;  Burnham  V. 
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Ins.  Oo.,  63  Mo.  Apv-  8S ;  MontgcHuery  v.  &i& 
Co.,  80  Mo.  App.  500 ;  Roes  Langford  v.  Ins. 
Co.,  97  Mo.  App.  TO,  71  S,  W..720. 

A  waiver  may  be  Inferred  from  the  acts 
and  conduct  of  the  ag^its  of  the  Insurance 
company^  and  need  not  be  proved  by  express 
agreement.  When  Doepke  Informed  Kilpat- 
rick,  the  a«ent  of  the  Insurance  company  who 
'wrot«  this  policy,  that  the  mill  was  shut 
down,  even  though  Kllpatrick  bad  not  assnr- 
«d  him  that  everything  was  "all  right,"  yet  if 
he  expressed  no  dissent,  such  conduct  on  his 
part  would  be  a  waiver.  At  least,  it  would 
be  such  ctMiduct  as  would  send  the  question 
'Of  waiver  to  the  Jury.  Ins.  Co.  y.  Dowdall, 
150  lU.  179,  42  N.  E.  606 ;  Bowen  v.  Ins.  Co., 
■68  Mo.  App.  272;  Millis  v.  Ins.  Co.,  95  Mo. 
App.  217,  68  S.  W.  1066;  Appti  v.  Ins.  Ca, 
148  App,  DlT.  70, 132  N.  T.  Supp.  200;  Hatch- 
er T.  Ina  Co.,  71  Wash.  79, 127  Pac  588 ;  Ins. 
Oo.  T.  Fahrenkrug,  68  Ul.  463;  In&  Co.  t. 
Johnston,  42  111.  App.  73 ;  Draper  t.  Ins.  Co., 
190  N.  Y.  12,  82  N.  E.  755;  Loeb  T.  Ins.  Co., 
99  Mo.  58,  12  S.  W.  374;  Coppolettl  t.  Ins. 
Co.,  123  Minn.  325,  143  N.  W.  787 ;  Bank  v. 
Ins.  Ga,  109  Mo.  App.  660,  83  S.  W.  534; 
St.  John  V.  In&  Co.,  107  Mo.  App.  700,  82 
S^  W.  543 ;  Ins.  Co.  v.  Lewis,  187  U.  8.  353, 
23  Sup.  Ot  126,  47  I*  Ed.  204 ;  Ins.  Ca  v. 
Morton,  96  U.  S.  234,  24  lu  Ed.  689. 

A  policy  of  insurance  is  not  void  by  rea- 
son of  the  plant  being  shut  down,  but  only 
voidable,  and  the  Insurance  company  must 
cancel  and  return  unearned  premium.  Not 
having  done  so,  policy  continues  in  force. 
Patterson  v.  Ins.  Co.,  174  Mo.  App.  37,  160 
S.  W.  59;  ETannlgan  v.  Ins.  Co.,  20  Misc. 
Rep.  539,  46  N.  Y.  Snpp.  687 ;  Springfield  Oo. 
V.  Ins.  Co.,  151  Mo.  98,  52  S.  W.  238,  74  Am. 
St  B^.  521 ;  Miller  v.  Ins.  Co.,  106  Mo.  App. 
211,  80  S.  W.  830;  Anthony  v.  Ins.  Co.,  48 
Mo.  App.  73 ;  Brlx  v.  Ins.  Co.,  171  Mo.  App. 
518, 153  S.  W.  789;  Ins.  Co.  v.  Ashby,  53  Ind. 
App.  518,  102  N.  E.  46;  Ins.  Co.  v.  Smith,  3 
Colo.  422 ;  Prentice  v.  Ins.  Co.,  77  N.  T.  488, 
33  Am.  Bep.  651;  Ins.  Co.  v.  Koehler,  108 
111.  293,  48  N.  E.  297,  61  Am.  St  Bep.  108 ; 
Ins.  Co.  V.  CaUIn,  163  IlL  256,  45  N.  E.  255, 
35  L.  B.  A.  695 ;  Ins.  Co.  v.  Johnston,  42  lU. 
App.  76 ;  Bom  v.  Ins.  Co.,  110  Iowa,  3TO,  81 
N.  W.  676,  80  Am.  St  Bep.  300 ;  Cassimus  v. 
Ins.  Co.,  135  Ala.  256,  33  South.  163;  Viele 
V.  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  «3 ;  Ins. 
Co.  V.  Enutson,  67  KaiL  71,  72  Pac.  626; 
Schreiber  v.  Ins.  Co.,  43  Minn.  367,  45  N. 
W.  708;  McCoUum  v.  Ins.  Co.,  61  Mo.  App. 
354;  SavUle  v.  Ins.  Co.,  8  Mont  419,  20  Pac. 
646,  3  li.  B.  A.  542 ;  New  v.  Ins.  Co.,  5  Ind. 
App.  82,  31  N.  E.  475 ;  Ins.  Co.  t.  Jones,  48 
Ind.  App.  186,  92  N.  B.  879;  Weinberger  v. 
Ins.  Co.,  170  Mo.  App.  266,  156  S.  W.  TO; 
Mclntyre  v.  Ins.  Co.,  131  Mo.  App.  93,  110 
S.  W.  604 ;  Ins.  Co.  v.  Johnston,  143  lU.  106, 
32  N.  E.  429 ;  Ins.  Co.  v.  Richmond  Mica  Co., 
102  Va.  429,  46  S.  B.  461,  102  Am.  St  Bep. 
846;  Bissler  t.  Ins.  Co„  150  Mo.  368,  61  S. 
W.  765. 


After  Uie  fire  occurred  the  agents  of  the 
company  demanded  the  balance  at  the  unpaid 
piemlums  from  the  assured,  whicb  It  paid; 
and  the  law  is  that  the  acceptance  of  the 
premium  after  fire  is  a  waiver  of  any  vio- 
lation of  policy  after  tlie  agent  of  tlie  insur- 
ance company  knew  of  it  Flannigan  v.  In& 
Co.,  20  Misc.  Rep.  539,  46  N.  X.  Suhh  68T; 
Ins.  Co.  V.  Baddln,  120  U.  S.  105,  7  Sup.  Ct 
500,  30  L.  Ed.  644;  Baker  v.  Ins.  Ca  (C.  C) 
77  Fed.  550;  Ins.  Co.  v,  Wolff,  95  D.  S.  328, 
24  li.  Ed.  387 ;  Ins.  Co.  v.  Freeman,  19  Tex. 
Civ.  App.  632,  47  S.  W.  1025. 

We  are  therefore  of  the  opinion,  that  under 
the  great  weight  of  authority,  under  the  factg 
of  this  case,  the  ap|)ellant  has  waived  the 
forfeiting  conditions  of  the  policy,  and  is 
estopped  from  interposing  them  as  a  defense 
to  this  case. 

vn.  What  is  said  regarding  the  vacanc; 
dauae  of  the  policy  is  applicable  to  and  con- 
trolling as  to  the  Incombrance  clause  of 
the  policy.  The  agents  of  the  appellant  not 
only  knew  of  the  mortgages  being  upon  the 
property,  but  canceled  two  other  policies  they 
had  issued  on  it  because  of  those  incum- 
brances, and  issued  two  others  in  their  stead. 
This  company  should  not  be  permitted  to 
thus  blow  hot  and  cold.  If  it  wished  to  re- 
ly up<m  these  forfeiting  dauses  of  the  policy. 
It  should  have  returned  the  tmeamed  pre- 
miums and  declared  the  pcdicjr  void  before 
the  fire  occurred;  but  Iiaving  failed  to  do 
either,  it  will  not  at  this  late  date,  be  beard 
to  say  that  the  policy  was  void  because  of 
the  violations  of  said  forfeiting  clnnsps. 

VIII.  It  is  next  inslBted  by  counsel  for  ap- 
pellant that  its  agoits,  KUpatrick  &  Uanloy. 
were  acting  In  oollosion  with  the  resfXHMlent 
and  against  the  interest  of  the  appellant 
Counsel  do  not  make  it  dear  as  to  when  or 
how  this  conspiracy  was  formed,  or  tbe  pur- 
pose they  intended  to  accomplish  by  it  Cer- 
tainly they  did  not  enter  into  a  conspiracy 
to  bum  the  smelter  by  a  stroke  of  Ugjitnins 
from  heaven;  nor  did  the  vacancy  of  the 
smelter  or  the  incumbrances  thereon  con- 
tribute or  operate  as  conductors  of  tbe  light- 
ning from  the  clouds  to  the  smelter,  nor  were 
indudng  causes  of  the  lightning  striking  the 
same.  Moreover,  the  undisputed  evidenoe  is 
that  the  mortgages  were  paid  and  satisfied 
Icmg  before  the  fire  occurred.  So  I  am  un- 
able to  see  in  what  possible  way  the  vacancy 
of  the  smelter  and  the  satisfied  incumbrancers 
thereon  had  to  do  with  the  fire,  or  bow  tbe 
alleged  conspiratcnns  could  have  co-operated 
with  the  lightning  in  destroying  the  smelter. 
Such  a  thing  is  Etr^Ktsteroos.  The  agents  of 
the  company  did  nothing  but  tell  the  tme 
facts  of  the  case  as  dlsdoaed  by  tbe  physical 
facts  and  the  undisputed  evidence  in  the  ca^. 
If  an  agent  may  not  do  that,  evoi  though 
it  may  be  detrimental  to  the  interest  of  his 
principal,  then  the  time  has  come  when  suc^ 
agencies  should  be  abolished.  There  la  not  a 
scintilla  of  evidence  in  this  case  that  tends 
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to  sbow  that  Kll^Mtrtck  &  Haqley  were  acttng 
coUuslvely  atrainst  the  appellant 

[6]  IX.  Counsel  for  appellant  complain  of 
the  action  of  the  trial  court  in  refusing  to 
give  their  instructions  numbered  3,  4  and  5, 
as  asked,  and  iu  modifying  them  and  giving 
them  in  the  modified  form.  Counsel  say 
that: 

"By  its  modification  of  these  instmctfons,  the 
court  told  the  jury  that  they  coiiW  not  find  for 
the  defendant  on  the  question  of  waiver  unless 
they  believed  from  the  evidence  that  'Doepkc  for 
the  plaintiff  company  agreed  and  consented  that 
eaid  agents  Kilpatrick  9c  Hanley  should  conceal 
fron  the  defendant  company'  the  facts  constitut- 
ing the  breaches  of  the  conditions  of  the  policy." 

These  inetructl(»i8  should  not  have  been 
given  at  all,  either  as  asked  by  counsel  or  as 
modified  by  the  court,  for  th»  reason  that 
there  was  no  evidence  upcm  which  to  base 
them.  We  disposed  of  this  questicm  in  para- 
graphs 0  and  7  of  the  opinion,  and  no  good 
purpose  would  be  served  bj  discussing  it  fur- 
ther at  this  place. 

[7]  It  is  finally  Insisted  by  counsel  for  ap- 
pellant that: 

"The  court  erred  in  giving  plaintifTs  instruc- 
tion 6,  and  thereby  instructing  the  jury  in  ef- 
fect that  if  they  found  from  the  evidence  that, 
prior  to  the  institution  of  this  suit,  plaintiff  paid 
all  necessary  corporation  fees  to  the  state  of 
Colorado  and  obtained  from  the  secretary  of 
state  of  Colorado  a  certificate  of  authority  to  do 
business  in  the  said  state,  the  fact  that  plaintiff 
had  not  paid  said  fees  and  obtained  said  certifi- 
cate of  authority  prior  to  its  alleged  acquisition 
of  title  to  the  property  in  question,  or  prior 
to  the  issuance  of  the  policy  In  suit,  or  prior  to 
the  fire,  was  immaterial." 

The  evidence  discloses  the  fact  tliat  at  the 
time  the  policy  in  suit  was  issued,  the  re- 
spondent had  not  taken  out  a  license  to  do 
business  in  the  state  oif  Colorado,  and  bad 
not  done  so  at  the  time  it  purchased  the  prop- 
erty upon  which  the  buildings  insured  stood, 
for  which  it  paid  about  $175,000,  and  receiv- 
ed a  general  warranty  deed  thereto ;  but  sub- 
sequently thereto  it  took  out  a  license  to  do 
business  tn  the  state,  and  paid  all  fees  and 
taxes  due  on  the  property  long  before  the 
fire  occurred.  That  Instruction  correctly  de- 
clared the  law.  This  question  has  been  pass- 
ed npon  by  the  Supreme  Court  of  Colorado 
and  by  the  Supreme  Court  of  the  United 
States  in  a  case  which  went  up  from  Colora- 
do. In  the  case  of  Ins.  Co.  v.  AUis,  11  Colo. 
App.  264,  5S  Pac.  242,  the  court  said: 

"There  is  no  provision  that  the  contracts  of 
a  corporation  which  has  failed  of  compliance 
with  the  law,  shall  be  avoided ;  on  the  contrary, 
their  validity  is  recognized,  and  they  are  en- 
forceable not  only  against  it,  but  against  its 
officers,  agents,  and  stockholders;  nor  does  the 
statute  assnme  to  deprive  it  of  any  remedy 
wbictk  it  would  otherwise  have,  upon  its  con- 
tracts, or  for  the  protection  of  its  property 
rights.  No  consequence  is  attached  to  the  fail- 
ure, except  the  subjecting  of  its  officers,  agents, 
and  stockholders  to  a  personal  liability  on  its 
contracts;  and  the  courts  cannot  very  well  go 
further  than  the  Lepiislatnre  has  gone.  We  feel 
entirely  safe  in  saying  that  there  is  nothing  in 
the  statute  by  which  the  plaintiff's  capacity  to 
sue,  or  its  right  to  maintain  its  action  to  en- 
force  its  demand,  is  in  any  way  affected." 


The  following  oases .  are  cUedi  '  Utie:;  ▼. 
Mining  CO.,  4  Colo.  869 ;  Tabor  v.  Mining  Oo., 
11  Colo.  419,  18  Pac.  537;  Klndel  v.  Lltho- 
graidilng  Oa,  19  Colo.  810,  35  Pac.  538,  24 
L.  R. :  A.  811.  In  the  case  of  Kindel  v.  Beck 
Co.,  19  Oolo.  310,  85  Pac.  538,  24  I*  R.  A.  311, 
the  Supreme  Court  of  Colorado  expressly 
holds: 

"Failnre  of  a  foreign  corporation,  doing  busi- 
ness in  Colorado,  to  file  a  certificate,  as  requir- 
ed by  the  Constitution  (article  15,  S  10),  •  •  * 
subjects  its  officers,  aifents,  and  stockholders  to 
certain  personal  liabilities,  but  does  not  affect 
its  right  of  action  against  a  resident  of  the  state 
for  goods  sold  and  delivered." 

This  same  question  came  before  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Frltts  V.  Palmer,  132  tJ.  S.  282, 10  Sup.  Ct 
93,  38  L.  Ed.  317.  This  case  arose  under  tiM 
laws  of  Colorado.  In  that  case,  the  court 
said: 

"The  Constitution  of  Colorado  provided  that 
no  foreign  corporation  should  do  business  is 
the  state  without  having  a  known  place  of  busi- 
ness [in  the  state]  and  an  agent  upon  whom 
process  might  be  served." 

Said  act  further  provided  that  no  corpora- 
tion, foreign  or  domestic,  should  purchase  or 
hold  real  estate  except  as  provided  in  the 
act  The  act  did  not  Indicate  a  mode  by 
which  a  foreign  corporation  might  acquire 
real  estate  in  Colorado.  A  foreign  noncom- 
plytng  corporation  took  a  deed  to  property, 
and  its  title  was  attacked  on  tbe  ground — 
"that  the  company  violated  the  laws  of  the  state 
[Colorado]  when  it  patchased  the  proper^  with- 
out having  previously  designated  its  place  of 
business  and  an  agent" 

The  United  States  Supreme  Court  held  that 
the  grantee  held  a  good  title  to  the  proper- 
ty, Inasmuch  "as  the  Constitution  and  laws 
of  Colorado  did  not  prohibit  foreign  corpora- 
tions from  purchasing  and  holding  real  estate 
within  its  limits,"  and  that  no  one  could 
question  tbe  title  but  the  sovereignty.  In 
Seymour  v.  Mines,  153  U.  S.  523,  14  Sup.  Ct. 
847,  38  L.  Ed.  807,  It  is  held: 

"The  state  only  can  challenge  the  right  of  a 
foreign  corporation  to  *  •  •  hold  real  estate 
within  its  limits." 

In  Smith  V.  Sheeley,  12  Wall.  358,  20 1*  Ed. 
430,  It  is  held  a  deed  to  land  is  not  a  nullity 
by  the  grantor  who  has  received  a  considera- 
tion for  the  grant;  there  being  no  ouster  of 
grant  at  the  instance  of  the  government.  In 
Summet  ▼.  Realty  Co.,  208  Mo.  512, 106  S.  W. 
617,  this  court  said: 

"This  court  is  next  asked  to  reverse  the  judg- 
ment in  tUs  cense  because  the  record  discloses 
that  the  insurance  company  held  the  land  in 
question  for  a  period  of  more  than  six  years, 
which  is  in  violation  of  section  7,  art.  12,  of 
the  Constitution  of  1875.  This  question  can 
be  raised  by  the  state  alone.  It  is  a  matter  that 
does  not  concern  tbe  individual,  as  held  by  the 
following  cases." 

See  cases  there  cited. 

In  Bank  v.  Matthews,  98  U.  S.  628,  25  L. 
Ed.  188,  tbe  court  said: 

"A  private  person  cannot,  directly  or  indirect- 
ly, usurp  this  function  of  the  government"  and 
question  suefa  titla.    Bank  t.  Whitney,  lOB  U. 
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a  101,  26  Ii.  Ed.  443 ;   Ina,  Ca  y.  Hyman.  42 
Colo.  156,  94  Pac.  27. 

It  Is  expressly  held  by  the  Supreme  Court 
of  Colorado  In  International  Trnst  COw  v. 
Leschen  &  Sons  Rope  Co.,  92  Paa  727: 

"Where  a  foreign  corporation  actaally  oom- 
pUes  with  the  act  of  AprU  6,  1901  (Lews  1901, 
p.  116,  c.  52),  prescribing  the  terms  on  which 
a  foreign  corporation  may  do  business  within 
the  state  and  prohibiting  the  exercise  of  corpo- 
rate powers  or  the  prosecution  or  the  defense 
of  actions  until  lie  required  fee  shall  have  been 
paid  and  the  prescribed  certificate  obtained  sub- 
sequent to  the  commencement  of  ah  dction  on 
a  contract  made  with  a  domestic  corporation, 
it  may  maintain  the  action  and  enforce  the  con- 
tract, the  prohibition  bein^  only  provisional, 
subject  to  removal  at  any  time." 

The  statute  in  question,  and  the  contract 
nl  purchase  of  the  land  mentioned,  being 
products  of  the  state  of  Colorado,  and  her 
conrts  holding  that  under  that  statute  said 
contract  was  valid,  it  would  be  presumption 
on  the  part  of  this  court  to  hold  otherwise, 
especially  when  this  court  has  repeatedly 
ruled  the  same  way  In  cases  arising  under 
similar  statutes  of  this  state. 

There  are  some  other  minor  points  discuss- 
ed, but  they,  in  no  manner,  affect  the  merits 
of  the  case,  and  I  wHl  therefore  pass  them  by. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

FABIS,  J.,  concurs  In  result  BLAIR  and 
RBVELLE),  33.,  concur. 

GRAVES,  3.  (dissenting).  I  cannot  con- 
cur in  the  majority  opinion.  The  facts  of 
the  case  and  the  Questions  raised  are  as  fol- 
lows: PlaiutifF  Is  alleged  to  be  an  Arizona 
corporation,  and  defendant  is  alleged  to  be 
a  Pennsylvania  corporation,  doing  a  general 
fire  insurance  business.  The  petition'  is  an 
ordinary  petition  upon  a  flre  insurance  pol- 
icy, issued  by  defendant  to  plaintiff  in  the 
state  of  Colorado.  The  property  is  alleged 
to  have  been  destroyed  by  fire  during  the  life 
of  the  policy.  This  suit  was  brought  in  Aud- 
rain county,  Mo.,  suid  there  tried,  resulting 
In  a  Judgment  for  the  plaintiff  in  the  sum  of 
^,6S9.57,  the  amount  of  the  policy  for  $2,- 
600  and  Interest  thereon.  Service  of  sum- 
mons in  the  case  was  had  by  the  sheriff  of 
Cole  county.  Mo.,  delivering  a  copy  of  the 
petition  and  summons  to  Prank  Blake,  the 
then  superintendent  of  the  insurance  depart- 
ment of  Missouri.  Preserved  in  the  bill  of 
exceptions  by  the  plaintiff,  we  have  the  mo- 
tion to  quash  the  service  in  this  cause,  which 
motion  reads:    ' 

"Now  Comes  the  defendant  herein,  and,  ap- 
pearing for  the  purposes  of  this  motion  and  for 
the  purposes  of  this  motion  only,  moves  to  quash 
the  writ  herein  issued  and  the  return  thereon 
by  the  sheriff  of  Cole  county,  and  dismissed  the 
cause  for  the  following  reasonsi  to  wit:  The 
circuit  court  of  Audrain  county  and  no  other 
conrt.of  the  state  of  Missouri  has  jurisdiction 
over  the  person  of  the  defendant  herein  nor 
over  the  subject-matter  of  said  action.  The 
plaintiff  is.  a  corporation  existing  under  the  laws 
of  the  territory  of  Aritione  but  attempting  to 
engSKQ  in  business  in  the  state  of  Coktrado,  and 


also  attempting,  according  to  tibe  allegatioiis  of 

the  petition  herein  filed,  to  exercise  its  corporate 
powers  in  the  state  of  Colorado,  and,  according 
to  the  all^ations  of  plaintiff's  petition,  was  tbe 
owner  of  the  proper^  in  said  petition  describ- 
ed in  the  state  of  Colwado;  and  the  defendant 
is  a  foreign  corporation  of  the  state  of  Pennsjl- 
vania,  doing  business  as  an  insurance  company 
in  the  state  of  Missouri,  and  also  in  the  state 
of  Colorado.  That  the  alleged  contract  sued  up- 
on by  plaintiff  was  made  m  the  state  of  Colo- 
rado, and  the  insurance  against  fire  by  said 
alleged  policy  was  against  loss  of  property  lo- 
cated in  the  state  of  Colorado;  and  said  fire 
by  which  said  property  is  alleged  to  have  been 
destroyed  took  place  in  the  state  of  Colorado. 
Hence  the  alleged  contract  sued  upon  and  the 
alleged  cause  ol  action  in  nUintiS's  petition,  if 
any,  is  a  contract  under  the  laws  of  Colorado, 
and  tbe  cause  of  action  arose  in  the  state  of 
Colorado  and  is  located  in  the  state  cf  Cdo- 
rado.  That  tbe  defendant  corporatim  is  an  in- 
surance company  of  the  state  of  Pennsylvania, 
and  hence  is  a  resident  and  a  citizen  of  the  state 
of  Pennsylvania.  That  tbe  said  contract  and 
said  cause  of  action  is  located  in  the  state  of 
Colorado,  and  is  not  a  contract  nor  a  cause  of 
action  in  the  state  of  Missouri.  That  under  and 
by  virtue  of  section  7042  of  the  Revised  Statutes 
of  Missouri,  1909,  a  foreign  Insurance  company 
is  required,  upon  condition  of  doing  business  in 
the  state  of  Missouri,  to  make  the  superintend- 
ent of  the  insurance  department  of  the  stste  of 
Missouri  its  agent  upon  whom  service  of  process 
issuing  out  of  the  conrts  of  the  stete  of  Mis- 
souri might  be  had ;  but  said  superintendent  of 
insurance  is  and  can  be  an  agent  for  the  purpose 
of  service  of  process  upon  only  for  the  boneSt 
of  the  state  of  Missouri  and  a  cause  of  action 
arising  in  the  state  of  Missouri  out  of  contracts 
made  in  the  state  of  Missouri ;  and  said  section 
is  solely  for  the  benefit  of  actions  located  in  the 
courts  of  the  state  of  Missouri;  and  said  su- 
perintendent of  insurance  is  not  an  agent  for 
the  purpose  of  having  process  served  upon  faim 
for  a  cause  of  action  arising  ostside  of  tiie  state 
of  Missouri  and  in  behalf  of  nonresidents  of  the 
state  of  Missouri;  and  the  said  Frank  Blake, 
the  said  superintendent  of  the  insurance  depart- 
ment of  the  state  of  Missouri,  npon  whom  serv- 
ice was  had  in  said  action,  is  not  an  agent  for 
this  defendant  npon  whom  process  could  be  serv- 
ed in  the  alleged  cause  of  action  set  forth  in 
plaintiff's  petition.  Wherefore  this  defend:!nt 
says  that  this  court  has  not  jurisdiction  over  the 
subject  of  this  action,  nor  over  the  person  of 
this  defendant. 

"II.  Tbe  bringing  of  this  action  in  the  state 
of  Missouri  and  outside  of  the  state  of  Colorado 
is  an  attempt  on  the  part  of  the  plaintiff  to 
make  use  of  the  courts  of  the  state  of  Mijtsoori 
to  deprive  the  defendant  of  Judicial  process  hj 
which  it  may  procure  the  attendance  of  witness- 
es on  its  behalf  in  a  defense  of  the  merits  of 
said  cause  of  actioiL  That  this  defendant  is  en- 
titled to  a  defense  on  the  merits  of  said  cause 
of  action,  and  has  a  defense  thereto  consisting 
as  follows:  Firsts  said  policy  is  void ;  second, 
said  policy  became  void  by  reason  of  acts  of  the 
defendant  after  the  issue  of  said  policy;  third, 
it  is  void  in  fact  and  in  law;  fourth,  the  de- 
fendant  was  not  the  sole  and  unconditional  own- 
er of  said  property  described  in  said  petitioa 
at  the  time  of  the  issuing  of  said  policy,  neither 
was  it  the  sole  and  tmconditional  owner  there- 
of nt  the  time  of  the  alleged  fire ;  and,  fnrther. 
the  plaintiff  has  avoided  said  policy  and  caused 
the  same  to  become  null  and  void  by  its  viola- 
tion of  the  terms  of  said  policy,  and  said  plain- 
tiff did  not  have  destroyed  by  fire  a  portion  ol 
tbe  property,  as  allegul  in  its  said  petitioo. 
That  said  petition  presents  many  issues  whirh 
tbe  defendant,  acting  on  its  own  oehalf,  will  be 
compelled  to  defend  against,  and  there  is  a  lar?e 
amount  of  testimony  inths  '^ay  of  iritnessei 
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and  in  the  wty  of  documentary  evidence,  all 
located  in  the  state  of  Colorado,  which  this  de- 
fendant cannot  jprodnce  in  any  conrt  -of  the  state 
of  Missouri  by  judicial  process,  and  for  that  rea- 
son this  court  should  not  take  jurisdictian  of 
said  cause,  and  cannot  have  jurisdiction  of  said 
canse;  and  to  be  allowed  to  maintain  said 
action  in  the  state  of  Missouri  would  be  to  de- 
prive the  defendant  of  that  due  process  of  law 
which  the  Constitution  of  the  state  of  Missouri 
guarantees  to  every  foreign  insurance  company 
eotering  the  state  for  the  purpose  of  doing 
business  therein;  and  to  allow  said  action  to 
be  prosecuted  in  the  state  of  Missouri  is  to  de- 
ny to  the  defendant  the  equal  protection  of  the 
Uws.  and  is  therefore,  in  disobedience  of  section 
1,  Amend.  14,  of  the  Constitution  of  the 
TJnited  States,  wliich  provides  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
ot  the  laws." 

This  motion  the  court  nisi  overruled,  and 
the  defendant  answered.  In  this  answer  the 
jurisdiction  Is  thos  challenged: 

"The  defendant  herein  admits  that  at  all  dates 
herein  the  plaintiff  was  and  now  is  a  corpora- 
tion duly  organized  and  existing  under  and  pur- 
suant to  the  laws  of  Arizona,  and  that  at  all 
of  said  times,  such  defendant  was  and  now  is  a 
foreign  corporation  dulv  existing  under  the  laws 
of  the  state  of  Pennsylvania  and  at  all  of  said 
times  said  defendant,  as  such  company  and  cor- 
poration, has  been  and  now  is  engaged  in  a  gen- 
eral fire  insurance  business  in  the  state  of  Colo- 
rado, and  also  in  the  state  of  Missouri,  and  was 
and  now  Is  licensed  and  authorized  to  do  busi- 
ness in  both  of  said  states.  Defendant  says  that 
the  policy  or  contract  of  insurance  issued  was 
made  and  executed  in  the  state  of  Colorado 
upon  property  located  in  the  state  of  Colorado, 
and  further  says  that  therefore  said  contract 
of  insurance  is  a  contract  under  the  laws  of  the 
state  of  Colorado,  and  not  a  contract  under  the 
laws  of  the  state  of  Missouri;  that  the  said 
Frank  Blake,  superintendent  of  the  insurance 
department  of  the  state  of  Missouri,  upon  whom 
service  was  had  In  said  cause,  was  not  authoriz- 
ed by  the  laws  of  the  state  of  Missouri  to  ac- 
knowledge or  receive  service  of  process  issued 
from  any  court  of  record  in  the  state  of  Mis- 
souri for  this  defendant  in  said  cause  of  action ; 
hence  this  court  has  no  jurisdiction  over  this  de- 
fendant nor  the  subject-matter  of  this  action, 
and  section  7<M2,  Kev.  St.  Mo.  1909,  does  not 
apply  to  this  action,  for  the  reason  that  said 
contract  of  insurance  is  a  contract  of  the  state 
of  Colorado,  and  not  of  the  state  of  MissourL 
and  the  cause  of  action  can  only  be  maintained 
in  the  state  of  Colorado,  and  said  section  7042 
of  the  Bevised  Statutes  of  Missouri  is  unconsti- 
tutional and  void  because  it  denies  to  this  de- 
fendant due  process  of  law  and  is  an  effort  to 
take  the  property  of  this  defendant  without  due 
process  of  law,  and  is  therefore  in  conflict  with 
section  30,  art  2,  of  the  Constitution  of  the 
state  of  Missouri,  which  provides  that  no  per- 
son shall  be  deprived  of  property  without  dne 
process  of  law,  and  is  in  conflict  with  section 
1,  Amend.  14,  of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall  make 
or  enforce  any  law  which  shall  deprive  any  per- 
son of  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law. 

"Defendant  further  says  that  said  section 
7042  was  enacted  by  the  General  Assembly  of 
the  state  of  Missouri  in  the  year  1885,  as 
shown  by  Laws  of  Missouri  of  1885,  page  183, 
and  that  the  title  to  said  act  is  as  follows:  'An 
act  to  smend  secti<H]  6013,  art.  4,  of  the  Revised 
Statutes  of  Missouri  of  1879,  entitled,  "Oeneral 
Pro-visions  Relating  to  Insurance  and  Service  of 
liical  Process  Therein" ' — whereas  in  truth  and 
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in  fact  said  act  ot  the  Legislature  did  not  amend 
said  section  6013,  but  repealed  said  section, 
and  enacted  a  new  section  in  lieu  thereof,  and  is 
therefore  in  conflict  with  section  28,  art  4,  of 
the  Constitution  of  Missouri,  which  provides 
that  no  bm  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  said 
title,  is  contrary  to  the  body  of  said  act,  and 
that  the  subject  of  the  body  of  the  act  is  not 
expressed  in  the  title,  either  clearly  or  other- 
wise. 

"And  defendant  further  says  that  said  act  is 
contrary  to  the  terms  of  section  34,  art  4.  of 
the  Constitution  of  Missouri,  which  provides 
that:  'No  act  shall  be  amended  by  providing 
that  designated  words  thereof  be  stricken  out, 
or  that  designated  words  be  inserted,  or  that 
designated  words  be  stricken  out  and  others  in- 
serted in  lieu  thereof;  but  the  words  to  be 
stricken  out,  or  the  words  to  be  inserted,  or  the 
words  to  be  stricken  oat  and  those  inserted 
in  lieu  thereof,  together  with  the  act  or  section 
amended,  shall  be  set  forth  in  full  as  amended.' 

"Wherefore  defendant  says  that  said  section 
7042,  Rev.  St.  Mo.  1900,  is  unconstitutional  and 
void,  and  that  the  service  herein  is  void,  and 
this  Court  has  no  jurisdiction  over  the  defend- 
ant or  over  the  subject-matter  of  this  action, 
and  to  entertain  further  jurisdiction  in  this 
cause  would  be  to  deprive  the  defendant  of  its 
property  without  due  process  of  law." 

Further  parts  of  the  answer  set  out  varl- 
otis  defenses  to  the  salt  upon  the  policy, 
whleh  matters  can  be  beat  stated.  If  neces- 
sary, with  the  points  mada  Reply  placed  In 
issue  matters  In  the  answer. 

I.  In  this  dissent  I  am  not  unmindfol  of  the 
ruling  of  this  court  in  State  ex  rel.  t.  Orlmm, 
238  Mo.  135,  148  S.  W.  483,  and  cases  foUow- 
ing  it.  I  take  it  that  the  United  States  Su- 
preme Court  has  fully  anstaiued  the  dissent 
In  the  QrUnm  Case,  and  no  specious  argu- 
ment can  change  the  force  and  effect  of  the 
Tery  recent  holding  of  aocih  court.  This, 
however,  we  dlHcnss  later. 

It  Is  dear  In  this  case  that  the  defendant 
did  nothing  more  to  give  the  circuit  conrt  of 
Audrain  county  Jurisdiction  over  its  person 
than  the  filing  ot  the  two  documents  we  have 
set  out  in  the  statement.  One  is  called  a  vao- 
tion  to  quash  the  service,  and  the  other  to 
the  answer.  It  is  (dear  that  Jurisdiction  over 
the  person  was  challenged  from  start  to  fio- 
Ish.  Jurisdiction  over  the  jwrson  is  the  prop- 
er subject-matter  of  a  plea  In  the  answer. 
Section  1804,  R.  S.  1909  reads: 

"When  any  of  the  matters  enumerated  in  sec- 
tion 1800  do  not  appear  upon  the  face  of  the 
petition,  the  objection  may  be  taken  by  answer. 
If  no  such  objection  be  taken,  either  by  demur- 
rer or  answer,  the  defendant  shall  be  deemed 
to  have  waived  the  same,  excepting  only  the 
objection  to  the  jurisdiction  of  the  court  over 
the  subject-matter  of  the  action,  and  excepting 
the  objection  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 

Section  1800,  R.  S.  1909,  referred  to  in  sec- 
tion 1804,  supra,  reads: 

"The  defendant  may  demur  to  the  petition, 
when  it  shall  appear  upon  the  face  thereof,  ei- 
ther: First,  that  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant,  or  the  subject 
of  the  action;  or,  second,  that  the  plaintiff 
has  not  legal  capacit;^  to  sue;  or,  third,  that 
there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause,  in  this  state; 
or,  fourth,  that  there  is  a  defect  of  parties  plain- 
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tiff  or  defendant ;  or,  fifth,  that  several  cauaes 
of  action  have  been  improperly  united ;  or, 
sixth,  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  or^  sev- 
enth, that  a  party  plaintiff  or  defendant  is  not 
a  necessary  party  to  a  complete  determination 
of  the  action." 

From  this  it  appears  that  Jurisdiction  over 
the  person  Is  a  subject-matter  of  demurrer,  if 
it  appears  from  the  face  of  the  petition,  but 
if  it  does  not  so  appear,  then  It  is  a  subject- 
matter  of  answer,  and  Is  only  waived  In  the 
event  it  is  not  challenged  by  one  or  the  other 
methods.  The  challenge  in  this  case  was  not 
only  timely,  but  continuous.  Jurisdiction 
over  the  person  can  only  be  acquired  by  serv- 
ice of  the  person  had  according  to  law,  or  by 
consent,  expressed  or  implied.  Implied  con- 
sent consists  in  doing  such  things  as  would 
Indicate  a  willingness  for  the  court  to  try 
the  caae,  L  e.,  as  filing  answer  or  doing  some 
similar  thing,  vrlthout  questioning  the  Juris- 
diction of  the  court  Implied  consent  is  more 
frequently  denominated  waiver  of  Jurisdic- 
tion. In  the  case  at  bar  the  defendant  has 
waived  nothing  as  to  Jurisdiction.  Dragged 
into  court  by  the  ears,  as  it  were,  it  has  per- 
sistently protected  want  of  Jurisdiction.  It 
has  lodged  the  plea  where  the  statutes  of 
this  state  say  it  may  be  lodged,  i.  a.  In  its 
answer.  The  reply  of  the  plaintiff  filed  here- 
in admits  all  the  facts  necessary  to  show 
want  of  Jurisdiction,  if  our  views  of  the  law 
are  correct.  In  other  words,  the  reply  ad- 
mits that  plaintiff  is  an  Arizona  corporation, 
and  the  defendant  Is  a  Pennsylvania  corpo- 
ration, and  that  "the  contract  of  insurance 
was  made  and  executed  in  Colorado^  upon 
property  in  Colorado."  This  admission 
shows  that  it  was  not  the  result  of  business 
done  in  Missouri.  The  full  effect  of  this 
oniiseion  is  not  in  the  petition,  and  therefore 
demurrer  was  not  necessarily  the  pleading 
for  defendant.  Under  the  plea  to  the  Juris- 
diction found'  in  the  answer,  and  the  admis- 
sion found  in  the  reply,  the  circuit  court  of 
Audrain  county  should  have  found  for  de- 
fendant upon  the  issue  of  Jurisdiction. 

Our  statute  (section  7042,  R.  S.)  requires 
a  foreign  insurance  company  to  designate  the 
state  superintendent  of  insurance  as  its  agent 
to  receive  service  of  process  in  suits  filed 
against  such  foreign  insurance  company  in 
the  courts  of  this  state.  This  designation  Is 
a  prerequisite  to  a  license  to  do  business  in 
this  state.  A  close  reading  of  our  statute, 
however,  will  disclose  no  legislative  intent 
to  make  service  of  process  in  this  manner  ef- 
fective in  any  case  except  one  arising  through 
contracts  made  and  acts  done  in  this  state, 
whilst  the  coriwratlon  was  licensed  to  trans- 
act business  therein.  In  the  Grimm  Case, 
supra,  239  Mo.  loc.  cit  187,  143  S.  W.  499, 
I  then  took  occasion  to  say: 

"Neither  do  I  believe  section  7042,  Revised 
Statutes  1909,  charges  our  courts  with  the  duty 
of  hearing  a  case  such  as  is  now  pending  in  the 
court  of  the  respondent  Grimm  in  the  city  of 
St  Louis.  That  section  compels  foreign  insur- 
ance companies  dolus  business  in  this  state  to 


make  our  state  superintendent  of  insurance  an 
agent  to  accept  service  of  process.  I  believe 
that  this  section  only  confers  jurisdiction  upon 
our  courts  to  hear  and  determine  controvetsiea 
growing  out  of  Insurance  contracts  made  in  this 
state,  whilst  a  foreign  insurance  company  is  do- 
ing business  in  this  state  under  a  license  from 
the  state.  It  is  said  in  the  opinion  b:r  my  learn- 
ed Brother  that  there  is  no  limitation  in  this 
statute,  and  hence  cases  from  other  jurisdic- 
tions where  there  is  a  limitation  in  the  statute 
are  not  in  point  I  think  the  statute,  when  con- 
sidered as  a  whole,  has  a  limitation.  I  think 
from  its  language  there  can  be  gathered  a  clear 
legislative  intent  to  limit  the  jurisdiction  of 
courts  to  actions  upon  contracts  made  in  this 
state.  Note  the  language:  'Service  of  procew 
as  aforesaid,  issued  by  any  such  court  as  afore- 
said upon  the  superintendent  shall  be  valid  and 
binding,  and  be  deemed  personal  service  upon  sudi 
company,  so  long  as  it  shall  have  policies  or  lia- 
bilities outstanding  in  this  state.'  This  followi 
the  language  emphasized  by  my  Brother,  and 
to  my  mind  characterizes  the  kind  of  litigation 
to  which  foreign  insurance  companies  can  be 
called  upon  to  respond  in  our  courts.  In  other 
words,  it  fixes  a  limitation  of  the  kind  of  causes 
over  which  our  courts  can  assume  jurisdiction. 
The  statute  specifically  refers  to  poliaes  'out- 
standing in  this  state.'  It  is  true  that  thii 
clause  refers  to  a  time  when  such  company  has 
withdrawn  from  the  state  or  is  no  longer  doing 
business  in  the  state,  but  it  also  refers  to  con- 
tracts made  when  in  the  state.  The  policies 
above  mentioned  in  the  statute  are  policies  is- 
sued when  the  company  was  in  the  state,  llie 
question  then  arises.  Why  preserve' this  method 
of  service  after  the  company  has  left  the  state 
and  limit  it  to  cases  upon  policies  outstandinf 
in  this  state  only,  if  the  previous  portion  of 
the  statute  referred  to  all  kinds  of  actions, 
whether  upon  contract  in  this  state  or  contracts 
made  out  of  this  state?  To  my  mind,  the  sm- 
stituted  method  of  service  provided  for  in  this 
statute  only  applies  to  actions  arising  upon  con- 
tracts made  in  this  state,  and  not  to  actions  up- 
on contracts  made  out  of  this  state.  In  other 
words,  the  statute  limits  the  class  of  cases  in 
which  this  kind  of  service  can  be  effectively  had. 
and  the  case  pending  in  respondent's  court  is 
not  one  of  the  class,  if  the  averments  in  the 
complex  motion  are  true.  How  the  relator 
may  now  avail  itself  of  the  situation,  with  juris- 
diction over  its  person  having  been  decided  by 
the  majority,  may  be  a  question,  but  not  one  for 
discussion  at  this  time.  To  do  so  would  be  bat 
to  suggest  to  counsel  how  to  try  their  cases.  To 
hold  that  such  statute  covers  service  in  a  case 
of  this  kind  would  make  it  violate  the  due  pri>- 
cess  claim  of  both  state  and  federal  Constin:- 
tion." 

"For  these  reasons,  somewhat  hurriedly  drawn, 
I  dissent  in  this  case,  as  well  as  in  those  whidi 
follow  it  upon  the  questions  discussed. 

"Valliant,  C.  J.,  concurs  in  these  views." 

The  exact  question,  since  the  writer  ex- 
pressed the  foregoing  views,  has  come  up  in 
the  United  States  Supreme  Court  in  constnt- 
Ing  a  similar  statute  In  the  state  of  Louisi- 
ana. By  section  1  of  the  Louisiana  act  (Act 
No.  54  of  1904),  a  foreign  corporatl(»i  was  re- 
quired to  file  a  written  declaration,  setting 
forth  the  places  in  the  state  where  It  was 
doing  business  and  the  name  of  its  "agents 
in  the  state  upon  whom  process  may  be  serv- 
ed."   Section  2  of  the  act  reads: 

"Whenever  any  such  corporation  shall  do  act 
business  of  any  nature  *  *  *  in  this  etatr 
without  having  complied  with  the  reqniremeas 
of  section  1  of  this  act  it  may  be  sued  for  as.» 
legal  cause  of  action  in  any  parish  of  tbr  Ftat< 
where  it  may  do  business,  and  service  of  proee* 
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in  such  suit  may  be  made  upon  the  secretary 
of  state  the  same  and  with  the  same  validity  as 
if  such  corporation  had  been  personally  served." 

In  Simon  t.  Soathem  R.  Co.,  236  V.  S.  116, 
35  Sup.  Ot.  255,  59  L.  Ed.  492,  Mr.  Justice 
Lamar,  In  dlscnsslng  these  statutes  says: 

"Subject  to  exceptions,  not  material  here,  ev- 
ery state  has  the  undoubted  right  to  provide  for 
service  of  process  upon  any  foreign  corporations 
doing  business  therein,  to  require  such  compa- 
nies to  name  agents  upon  whom  service  may  be 
made,  and  also  to  provide  that  in  case  of  the 
company's  failure  to  appoint  such  agent,  service, 
in  proper  cases,  may  be  made  upon  an  officer  des- 
ignated by  law.  Mutual  Reserve  Fund  Life 
Asso.  V.  Phelps,  190  TJ.  S.  147,  23  Sup.  Ct  707, 
47  L.  Ed.  987 ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Spratley,  172  U.  S.  608,  19  Sup.  Ct  808,  42  L. 
Ed.  569.  But  thit  power  to  detignatt  by  *tat- 
ute  the  officer  upon  tchom  aorviee  in  tuiti  againit 
foreign  corporationt  may  be  made  relates  <o  huti- 
nets  and  tranaaetiona  within  the  juriadiction  of 
the  state  enacting  the  lata.  Otherwise,  claims  on 
contracts  wherever  made  and  suits  for  torts, 
wherever  committed  might  by  virtue  of  such 
compulsory  statute  be  drawn  to  the  jurisdiction 
of  any  state  in  wliich  the  foreign  corporation 
night,  at  any  time,  be  carrying  on  business.  The 
manifest  inconvenience  and  hardship  arising 
from  such  extraterritorial  extension  of  jurisdic- 
tion, by  virtue  of  the  power  to  make  such  com- 
pulsory appointments,  could  not  defeat  the  pow- 
er if  in  law  it  could  be  rightfully  exerted.  But 
these  possible  inconveniencea  aerve  to  emphaaizi 
the  importance  of  the  principle  laid  down  in  Old 
Wayne  Mut.  Lite  Aaao.  v.  McDonough,  SOi  U. 
S.  22,  27  Sup.  Ct.  eS6,  61  L.  Ed.  S51,  that  the 
statutory  conaent  of  a  foreign  corporation  to  be 
sued  does  not  extend  to  cauaea  of  action  arising 
in  other  atates.  In  that  case  the  Pennsylvania 
statute,  as  a  condition  of  their  doing  business 
in  the  state,  required  foreign  corporations  to 
file  8  written  stimulation,  agreeing  that  any  le- 
;al  process  affecting  tlte  company  served  on  the 
insurance  commissioners  *  •  *  shall  have 
the  same  effect  as  if  served  personally  on  the 
'ompany  within  this  state.'  Page  18.  The  Old 
Wayne  Ufe  Association,  having  executed  and  de- 
livered, in  Induna,  a  policy  of  insurance  on  the 
ife  of  a  citizen  of  Pennsylvania  (page  20),  was 
lued  thereon  in  Pennsylvania.  'The  declaration 
iverred  that  the  company  has  been  doing  busi- 
less  in  the  state  of  Pennsylvania,  issuing  poli- 
ces of  life  insurance  to  numerous  and  divers 
'esidents  of  said  county  and  state,'  and  service 
¥88  ntade  on  the  commissioner  of  insurance, 
rhe  association  made  no  appearance  and  ajudg- 
nent  by  default  was  entered  against  it.  lliere- 
ifter  suit  on  the  judgment  was  brought  in  Indi- 
ina.  The  plaintiff  Uiere  introduced  the  record 
if  the  Pennsylvania  proceedings  and  claimed 
ha^  under  the  full  faith  and  credit  clause  of  the 
!?onstitution,  he  was  entitled  to  recover  thereon 
D  the  Indiana  court.  There  was  no  proof  as  to 
he  company  having  done  any  business  in  the 
tate  of  Pennsylvania,  except  the  legal  presump- 
ion  arising  from  the  statements  in  the  declara- 
ion  as  to  soliciting  insurance  in  that  state. 
This  court  said :  'But  even  if  it  be  assumed  that 
be  Company  was  engaged  in  some  business  in 
'ennsylvanla  at  the  time  the  contract  in  qnes- 
ion  was  made,  it  cannot  be  held  that  the  corn- 
any  agreed  that  service  of  process  upon  the  in- 
urance  commissioner  of  that  commonwealth 
rould  alone  be  sufficient  to  bring  it  into  court  in 
espect  of  all  business  transacted  by  it,  no  mat- 
er vrbere,  with  or  for  the  benefit  of  citizens  of 
Pennsylvania.  Page  21.  •  •  •  Conceding, 
lien,  that  by  going  into  Pennsylvania,  without 
rst  complying  with  its  statute,  the  defendant 
ssociation  may  be  held  to  have  consented  to  the 
>rvice  upon  the  insurance  commissioner  of  pro- 
>es  in  a  suit  brought  against  it  there  in  re- 
ject of  business  transacted  by  it  in  that  com- 


monwealth, such  assent  cannot  properly  be  im- 
plied where  it  affirmative^ir  appears,  as  it  does 
here,  that  the  business  was  not  transacted  in 
Pennsylvania.  •  •  •  As  the  suit  in  the  Penn- 
sylvania court  was  upon  a  contract  executed  In 
Indiana,  as  the  personal  judgment  in  that  court 
against  the  Indiana  corporation  was  only  upon 
notice  to  the  insurance  commissioner,  without 
any  legal  notice  to  the  defendant  association 
and  without  its  hkving  appeared  in  person,  or  by 
attorney,  or  by  agent  in  the  suit,  and  as  the  act 
of  the  Pennsylrauia  court  in  rendering  the  judg- 
ment must  be  deemed  that  of  the  state  within  the 
meaning  of  the  Fourteenth  Amendment,  we  hold 
that  the  judgment  in  Pennsylvania  was  not  en- 
titled to  the  faith  and  credit  which,  by  the  Con- 
stitution, is  required  to  be  given  to  the  •  •  • 
judicial  proceedings  of  the  several  states,  and 
was  void  as  wanting  in  due  process  of  law.' 
From  the  principle  announced  in  that  oaae  it 
follows  that  aervice,  under  the  Louisiana  atatute, 
would  not  be  effective  to  give  the  district  court 
of  Orleana  funadiction  over  defendant  aa  to  a 
cause  of  action  ariaing  tn  the  state  of  Alabama. 
The  aervice  on  the  Southern  RaUway,  even  if  in 
compliance  with  the  requirements  of  Aot  54, 
was  not  that  kind  of  proceaa  which  could  give  the 
court  juriadiction  over  the  person  of  the  defend- 
ant for  a  cause  of  action  arising  in  Alabama." 
The  Italics  are  oars. 

To  my  mind  this  ruling  of  our  highest  tri- 
bunal will  stand  the  test  of  reason.  There 
Is  no  doubt  that  a  state  can  require  a  for- 
eign corporation  to  come  Into  the  state  upon 
terms.  Among  those  terms  may  be  the  desig- 
nation of  an  agent  to  receive  service  of  pro- 
cess in  suits  brought  in  the  courts  of  the 
state,  but  the  reasonable  construction  of  all 
such  statutes  Is  that  they  refer  to  suits  aris- 
ing out  of  business  done  In  the  state,  and  not 
elsewhere.  The  laws  of  a  state  are  presum- 
ably for  the  benefit  of  Its  own  citizens,  and 
not  for  outsiders.  The  state,  when  It  Imposes 
conditions  upon  foreign  corporations,  is  im- 
posing conditions  with  reference  to  the  busi- 
ness which  the  corporations  expect  to  do  In 
the  state  when  they  apply  for  licenses. 
These  conditions  are  imposed  for  the  purpose 
of  protecting  the  state  and  its  citizens.  So 
that  we  maintain  that  this  condition  im- 
posed by  section  7042,  supra,  should  be  read 
in  that  light.  This  state  has  no  eqpecial  In- 
terest In  making  its  courts  the  rendezvous  of 
all  alleged  causes  of  action  arising  in  other 
states,  whose  laws  and  procedure  may  ren- 
der the  procurement  of  a  Judgment  In  such 
states.  Section  7042  was  never  passed  with 
the  legislative  Intent  to  authorize  such  pro- 
cess to  be  served  In  cases  arising  In  other 
Jurisdictions.  It  should  be  construed  (as  we 
think  it  clearly  reads)  to  have  reference  only 
to  causes  of  action  growing  out  of  the  con- 
tracts made  and  the  acts  done  within  this 
state.  When  thus  construed,  tlie  trial  court 
was  without  Jurisdiction  in  the  case,  and  it 
should  have  so  adjudged  under  the  pleadings 
and  admissions  made  in  the  pleadings. 

II.  It  was  said  in  the  Grimm  Case  that  the 
form  of  the  motion  to  quash  the  execution 
was  such  as  to  make  a  general  appe&rance. 
To  this  I  did  not  then  agree,  and  do  not  now. 
In  the  case  at  bar  a  similar  contention  is 
made.    The  suggestion  in  the  Grimm  Case  1a- 
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that  there  are  matters  which  go  to  the  mer- 
its. In  this  case,  when  the  motion  is  read, 
whilst  It  is  Tolumlnoas,  it  must,  in  faimeas, 
be  said  that  all  that  jia  said  therein  goes  to 
the  question  of  want  of  Jurisdiction,  and 
reasons  why  jurisdiction  should  not  be  as- 
sumed. The  first  paragraph  of  this  motion, 
In  a  rather  lengthy  way,  challenged  the  ju- 
risdiction. It  goes  to  nothing  else.  The 
second  paragraph,  at  most,  simply  sets  up 
reasons  why  the  court  should  not  assume 
jurisdiction  over  the  person.  Taken  as  a 
whole,  it  Is  but  a  challenge  to  the  Jurisdic- 
tion, and  the  appearance  was  special  and  not 
generaL 

It  is  further  suggested  that  because  the 
first  line  or  so  of  the  answer  uses  the  words: 

"Now  comes  the  defendant  herein,  and,  after 
leave  of  court  had  and  obtained,  for  its  answer 
herein  says." 

The  record  proper  shows  no  ai^lication  for 
leave  to  answer.  The  whole  record  proper, 
so  far  as  relates  to  the  matter  here  involved, 
reads: 

"During  the  r^nlar  September  term,  1911,  on 
September  4,  1911,  the  defendant  filed  a  motion 
to  quash  writ  and  return.  Farther,  during  said 
September  term,  1911,  on  September  6,  1911,  the 
court  overruled  defendant's  motion  to  quash  writ 
and  return.  Further,  during  said  September 
term,  1911,  on  September  14,  1911,  awaiting  the 
action  of  the  Supreme  Court  and  Its  decision, 
this  cause  was  ordered  passed  without  action  by 
this  court  In  vacation,  on  Deoember  16,  1911, 
this  cause  was  by  the  court  continued,  awaiting 
the  action  of  the  Supreme  Court.  During  the 
reguUtr  March  term,  1912,  on  March  4,  1912, 
the  defendant  filed  its  answer,  and  deposited 
with  the  derk  of  this  court  the  sum  of  $80.05 
as  tender  of  premiums  and  interest  paid  by  the 
plaintiff  to  the  defendant  on  said  policy,  which 
answer,  omitting  caption  and  signatures,  is  as 
follows." 

It  will  be  noted  that  after  the  ruling  upon 
the  motion  to  quash  the  service  every  other 
act  was  done  by  the  court  Itself,  untU  this 
answer  was  filed.  Nothing  in  this  record 
shows  that  defendant  ever  waived  the  matter 
of  Jurisdiction  prior  to  filing  its  answer.  If 
so,  then  by  the  very  terms  of  section  1804, 
R.  S.  1909,  the  defendant  did  not  waive  the 
qnestion,  when  it  made  such  a  question  a 
part  of  its  answer.  It  had  the  right  to  plead 
want  of  jurisdiction  over  its  person,  along 
with  other  matters  of  defense.  So  that  un- 
der the  statutes  of  the  state  sections  1800 
and  1804,  R.  S.  1909,  this  question  of  juris- 
diction (although  it  be  Jurisdiction  of  the 
person)  is  well  preserved  and  is  here  for  our 
review. 

Under  the  law  there  can  be  no  question 
that  by  filing  an  answer  which  only  goes  to 
the  merits  of  the  case.  Jurisdiction  of  the 
person  is  waived.  It  may  also  be  waived  by 
a  general  appearance  for  any  other  purpose 
in  the  case,  and  it  is  useless  to  review  the 
cases  cited  by  counsel.  Those  cases  are  not 
this  case.  Here,  like  Houston  v.  Publishing 
Co.,  249  Mo.  832,  155  S.  W.  1068,  we  have  a 
case  where  the  question  of  jurisdiction  over 


the  person  has  been  kept  a  live  issue  from 
start  to  finish.  Under  the  law  the  trial  court 
should  have  found  for  defendant  upon  this 
plea  In  the  answer.  Other  questions  in  the 
record  need  not  be  discussed.  Nor  should 
our  previous  ruling  in  the  Orimm  and  the 
school  of  cases  here  with  the  Grimm  Case  be 
taken  as  stare  decisis  and  preclude  a  further 
review  of  the  question.  In  my  humble  Judg- 
ment the  question  is  of  such  grave  concern 
that  it  should  never  be  considered  settled  un- 
til it  is  setUed  right  Mangold  t.  Bacon,  237 
Mo.  496,  141  S.  W.  650,  and  cases  dted 
therein. 

The  Judgment  appealed  from  should  be  re- 
versed, and  I  BO  vote. 

BOND  and  WALKER,  JJ„  concur  In  these 
views. 


BOBB  ▼.  TAYI-OE.    (No.  17885.) 

(Supreme   Court  of  Missouri,  Division  Na  1> 
March  30, 1916.) 

1.  LlUITATIOR  OF  AonORS  €=»73(3)— -DlSABIL- 

iTY  oy  CovKBTTJKK— Statute. 

Under  Rev.  St  1909,  S  1894,  providing  that 
if  any  person  entitled  to  bring  a  personal  action 
at  the  time  the  cause  of  action  accrued  was  a 
married  woman  suoh  person  shall  be  at  liberty 
to  bring  the  action  within  the  period  of  limita- 
tion after  the  disability  is  removed,  where  plain- 
tiff became  the  owner  of  a  debt  secured  by  detd 
of  trust  by  the  indorsement  and  delivery  to  her 
by  her  husband,  the  payee,  of  the  note  evidencing 
the  debt  and  her  coverture  lasted  until  1910, 
when  her  husband  died,  suit  to  foreclose  the  deed 
of  trust  being  brought  in  1912,  the  debt  was  not 
barred  by  the  statute  of  limitation  of  10  years, 
which  was  arrested  by  her  disability. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  i  401;  Dec  Dig.  «=> 
73(3).] 

2.  CONSTITUnONAL    LAW    «=»107  —  Vksticd 
Rights— St ATtTTE  or  Limptatiow. 

Rev.  St  1909,  8  1892,  providing  that  no 
suit  under  power  to  foreclose  any  deed  of  trust 
executed  hereafter  to  secure  any  obligation  to 
pay  money  or  property  shall  he  maintained  aft- 
er such  obligation  has  been  barred  by  limita- 
tion, does  not  impair  the  vested  rights  of  par- 
ties to  mortgages  or  deeds  of  trust  executed  be- 
fore the  act  was  passed,  provided  the  obligations 
secured  by  them  were  not  barred  at  the  time  of 
its  enactment 

[Ed.  Note.— For  other  cases,  see  Const! tntioocl 
Law.  Cent  Dig.  i{  246-251;  Dec.  Die-  *=' 
107.1 

3.  PATiaiTT  €s»66(5)— Bnxs  and  Nona— Ri- 

BtJTTABIJt  PbESUMPTION. 

The  presumption  of  payment  arising  b«a 
the  fact  that  a  mortgage  note  matured  moi« 
than  20  years  before  suit  to  foreclose  is  not 
conclusive,  but  rebuttable. 

[Ed.  Note.— B\>r  other  cases,  see  Paymait 
Cent  Dig.  |  188 ;  Dec  Dig.  «=»66{6).] 

4.  MOBTOAOES   «=>476  —  FOBBCLOSUBB  —  PaS- 
TIAL  PATMKm^DOTT  0»  COUBT. 

In  suit  to  foredoee  a  mortgage,  where  re- 
leases of  part  of  the  land  recited  a  partial  pay- 
ment and  satisfacticm  of  the  note  by  the  par- 
chaser,  it  was  the  dnty  of  the  trial  court  to  aa- 
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certain  the  amonnti  paid  for  such  releases  and 
to  decree  a  credit  therefor  on  the  indebtedness. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ||  13S0-1393,  1417 ;  Dec.  Dig.  «=> 
476.] 

5.  AXTEBATION  OF  iNSTBtnaRTS  €=>2S— Ax- 
TBBATION  OF  MOBTOAOB  NolV— EFFECT  ON 
MOBTOAai  Obuoatioh. 

Where  a  deed  of  trust  recited  that  ^30.000 
was  the  purchase  money  of  the  lands  conveyed 
fai  trust,  indorsement  of  payment  upon  the  note 
evidencing  such  indebtedness,  so  as  to  void  the 
instrument  for  material  alteration,  did  not  ex- 
tinguish the  original  indebtedness  tor  vhich  the 
note  was  given,  which  existed  until  paid  or  dis- 
charged in  law. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instroments,  Cent.  Dig.  {{  192-207;  Dec. 
Dig.  «=s23.] 

6.  MoKTOAQEs  «s»486--FoBBOi:/oaini>— Urbn- 

FOBCEABIUTY     OF     NOTE— GKNBSAI.     PRAYXS 
FOB  KELIXF. 

In  suit  to  foreclose  a  deed  of  trust,  where 
plaintiff  allied  the  Miginal  indebtedness  for  the 

gurchase  pnoe  of  land,  she  was  entitled,  ttnder 
er  prayer  for  general  relief,  to  full  equitable 
redress,  regardless  of  the  unenforceability  of  the 
note  representing  the  debt,  since  any  relief  with- 
in the  scope  of  all  the  allegations  of  the  peti- 
tion may  b«  granted  under  the  prayer  for  gener- 
al relieL 

[Ed.  Note, — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1404r-14U,  1470;  Dec.  Dig.  «=» 
486.] 

Appeal  from  St.  Louis  Clrcoit  Court;  J. 
Hugo  Grimm,  Judge. 

Suit  by  Clara  P.  Bobb  against  Lucy  G. 
Taylor.  Prom  a  Judgment  dismissing  the  pe- 
tition, plaintiff  appeals.  Judgment  revers- 
ed, and  cause  remanded. 

T.  J.  Bowe,  of  SL  Louis,  for  appeUnnt  S. 
T.  G.  Smith  and  Henry  A.  Baker,  both  of  St. 
Louis,  for  respondent 

BOND,  3.  I.  This  suit  to  foreclose  a  deed 
of  trust  was  begun  January,  1912.  The  pe- 
tition alleges:  That  plaintiff  was  the  widow 
of  John  H.  Bobb.  That  from  the  17th  of 
September,  1884,  until  the  lOtb  of  March, 
1910,  when  her  husband  died,  she  was  a  mar- 
ried woman.  That  on  the  12th  of  June,  1884, 
defendant  gave  her  note  due  one  year  there- 
after for  $30,000,  payable  to  the  hiuband  of 
plaintiff,  who,  on  October  1,  1884,  indorsed 
and  delivered  the  same  to  plaintiff,  who  Is 
now  the  owner  of  said  note  and  which  is 
secured  by  a  deed  of  trust  executed  by  de- 
fendant when  the  note  was  given,  which  deed 
of  trust  recites  thaCthe  said  note  was  for  the 
purchase  money  due  from  defendant  to  John 
H.  Bobb  for  the  conveyance  by  him  of  the 
land  described  in  the  deed  of  trust  to  the 
defendant  The  deed  of  trust  was  executed 
to  Wm.  C.  Jamison,  who  has  since  died,  and 
contained  the  usual  covenants.  That  noth- 
ing has  been  paid  on  said  note  except  $5  as 
appears  from  an  indorsement  thereon  on  the 
2d  of  May,  1895,  signed  by  defendant  The 
petition  then  prays  for  a  strict  foreclosure 
barring  the  equity  of  redemption  to  satisfy 
-tbe  debt  and  interest  secured  by  the  deed 
of  trust  and  for  general  relief.    The  answer 


is  a  genoral  denial  and  a  plea  of  the  statute 
of  limitations  as  to  the  note,  and  that  the 
Indorsement  thereon  of  the  payment  of  $5 
was  not  made  or  authorized  by  the  defend- 
ant; wherefore  It  is  averred  the  note  Is 
avoided  and  that  no  consideration  was  given 
for  the  note  and  deed  of  trust  and  nothing 
paid  thereon.  The  answer  further  averred 
that  plaintiff  as  the  holder  of  said  note,  in 
conslderatian  of  the  receipt  of  oiough  money 
to  pay  the  same,  executed  releases  of  the 
lien  of  the  deed  of  trust  to  the  purchasers  of 
a  portion  of  the  lands  conveyed  therein.  The 
reply  was  a  general  denial.  The  evidence 
shows  that  John  H.  Bobb  execnted  a  quit- 
claim deed  on  the  12th  of  June,  1884,  to  the 
defendant,  wherein  he  conveyed  certain  lands 
to  her  whld)  were  described  separately  In 
four  clauses  of  the  deed;  that  the  portions 
included  in  the  third  and  fourth  descriptions 
are  still  subject  to  the  deed  of  trust  which 
was  executed  by  the  defendant  to  secure  her 
note  given  for  the  purchase  money ;  that  said 
portions  are  known  as  the  Burd  place  and 
contained  about  80  acres  of  land;  that  de- 
fendant quitclaimed  this  tract  of  land  to 
Miss  M.  Degroot  who,  in  turn,  quitclaimed 
it  to  the  plaintiff;  but  that  defendant  has 
been  in  the  actual  possession  thereof  over 
20  years  and  claims  to  hold  said  lands  ad- 
versely, but  has  never  paid  any  taxes  during 
that  period  and  never  paid  anything  on  the 
note;  and  that  die  never  wrote  nor  certified 
the  indorsement  thereon  purporting  to  show 
a  payment  of  $5.  The  evidence  shows  the 
plaintiff  has  paid  the  taxes  on  the  property 
In  question.  Upon  consideration  of  the  evi- 
dence, the  trial  court  dismissed  plaintiff's  pe- 
tition, from  which  she  has  duly  appealed. 

[1]  II.  Appellant  became  the  ovmer  of  the 
debt  secured  by  the  deed  herein  sought  to  be 
foreclosed,  by  the  Indorsement  and  delivery 
of  the  note  evidencing  that  debt  by  the  payee 
(her  husband),  in  1884.  Her  coverture  lasted 
untU  1910,  when  her  husband  died.  This  suit 
was  brought  In  1912.  It  necessarily  follows 
that  the  debt  was  not  barred  by  the  statute 
of  limitation  of  ten  years,  for  that  was  ar- 
rested by  her  disability  until  two  years  be- 
fore this  action  was  begun.  Revised  Statute 
1909,  §  1894 ;  LindeU  Co.  v.  LindeU,  142  MOi 
61,  43  S.  W.  368. 

[2]  Neither  was  the  deed  of  trust  affected 
by  the  act  of  1891  (Laws  1881,  p.  184),  now 
section  1882  of  the  revision  of  1909,  for  that 
act  does  not  Impair  the  vested  rights  of  par- 
ties to  mortgages  or  deed  of  trust  which  were 
executed,  as  in  this  case,  before  tbe  act  was 
passed,  provided  the  obligations  secured  by 
them  were  not  barred  at  the  time  of  tbe  en- 
actment of  1891.  Morrison  t.  Roehl,  216 
Ma  loa  dt  664,  U4  S.  W.  «81,  and  cases 
cited;  Bumgardner  v.  Wealand,  197  Mo.  loc. 
dt  436,  95  B.  W.  211,  and  cases  cited;  Mar- 
tin V.  Teasdole,  212  Mo.  611,  111  S.  W.  5U, 
and  cases  cited.  It  follows  that  neither  the 
debt  nor  the  deed  of  trust  securing  It  were 
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opea  to  tbe  defense  of  the  statute  of  limita- 
tions made  in  tbe  answer  of  defendant  la 
tbis  case. 

III.  It  Is,  however,  Insisted  by  the  defend- 
ant that,  independently  of  the  defense  of  the 
statute  of  limitations,  a  presumption  of  pay- 
ment arises  from  the  fact  tliat  the  note  ma- 
tared  more  than  20  years  before  the  suit, 
during  which  time  plaintiff  took  no  steps  to 
foredose  the  deed  of  tmst  Wllliauis  t. 
Mitchell,  112  Mo.  ioc.  dt  311,  20  S.  W.  947; 
Gape  Girardeau  Co.  t.  Harbison,  Adm'r,  68 
Mo.  Ioc.  dt  96;  Carr  t.  Dings,  K4  Mo.  Ioc. 
dt.  101. 

[3]  Waiving  for  the  argument,  whether 
such  presumption  exists  where  the  person, 
as  here,  was  under  tbe  disability  of  coverture 
(Lindell  v.  Idndell,  supra,  142  Mo.  Ioc.  cit 
81,  43  8.  W.  SeS),  it  is  enough  to  say  that 
such  presumption  Is  not  conclusive,  but  is  re- 
buttable (Smith's  Bx'r  v.  Benton,  16  Mo.  loa 
dt.  374),  and  may  l>e  overcome  by  evidence 
showing  tliat  the  debt  has  not  been  paid.  In 
the  case  at  bar,  the  defendant  admitted  on 
the  witness  stand  tliat  she  never,  at  any 
time,  paid  anything  on  the  debt  secured  by 
tbe  deed  of  trust  This  necessarily  removed 
any  support  for  a  presumption  of  payment 
arising  from  lapse  of  time. 

[4]  But  there  is  evidence  of  a  partial  pay- 
ment of  that  indebtedness'  by  the  purchasers 
of  the  two  smaller  tracts  of  land  as  to  which 
plaintift  released  the  deed  of  trust,  for  in  the 
releases  it  is  expressly  recited  that: 

"Lac;r  G.  Taylor  has  partially  paid  and  satis- 
fied said  note,  and  is  justly  and  legally  entitled 
to  a  partial  release  of  tbe  said  deed  of  trust." 

In  view  of  these  redtals.  It  was  the  doty 
of  the  trial  court  to  ascertain  by  proper  pro- 
ceedings the  amounts  paid  for  obtentlon  of 
such  releases,  and  to  have  decreed  a  credit 
therefor  on  the  indebtedness  secured  by  the 
trust  deed. 

[6]  IT.  It  is  further  insisted  by  defendant 
that  the  n^ote  evidencing  tbe  indebtedness 
was  altered  by  tbe  indorsement  of  payment 
tbere<»k,  as  to  its  identity  and  integrity,  wad 
therefor  became  a  void  instrument.  It  is 
wholly  unnecessary  to  go  into  that  inquiry 
in  this  case.  The  deed  of  trust  given  by 
tbe  defendant  redtes  that  $30,000  was  the 
purchase  money  of  tl>e  lands  conveyed  in 
trust  Tbe  note  was  simply  evidentiary  of 
tliat  indebtedness,  and,  if  it  became  void  by 
such  indorsement  that  fact  could  not  ex- 
tinguish the  original  indebtedness  for  which 
it  was  given.  That  indebtedness  exists  un- 
til paid  or  discharged  in  law. 

Suppose  the  note  had  been  given  to  a  per- 
son not  under  any  disability  and  had  been 
barred,  as  it  might,  by  the  statute  of  limi- 
tations, tliat  would  not  prevent  tbe  foredo- 
sure  of  a  deed  of  trust  executed  before  the 
statute  of  1891,  for  tbe  amount  of  tbe  origi- 
nal Indebtedness  secured  by  it  Bumgard- 
ner,  v.  Wealand,  supra.    Neither  in  the  pres- 


ent case  can  the  invalidity  Of  that  note  aris- 
ing from  the  material  alteration  of  its  tern 
Qf  that  be  conceded)  affect  the  right  of  tbe 
benefldary  under  a  deed  of  trust  to  foreclose 
for  tbe  unpaid  portion  of  the  original  in- 
debtedness for  tbe  purchase  of  tbe  lands 
which  is  secured  therdn. 

[B]  The  allegations  of  the  petiUon  set 
forth  redtals  of  the  conditions  of  the  deed  of 
trust  wherein  it  is  stated  that  defendant  "is 
indebted  to  the  sum  of  $30,000  for  the  par- 
chase  money  of  the  property"  conveyed 
therein.  The  petition  also  contains  a  prayer 
for  general  relief,  and  tbe  rule  is  settled  is 
such  cases  tliat  any  relief  within  tlie  scope 
of  all  tbe  allegations  of  the  petition  maj 
be  granted.  Phillips  v.  Jadcson,  240  Mo. 
loa  dt  336,  144  S.  W.  112;  Gibson  t. 
Shall,  261  Mo.  Ioc.  dt  ^2,  158  S.  W.  322: 
Story's  BqiUty  Pleadings,  |  40;  Mcliore  \. 
Bank,  282  Mo.  Ioc  dt  519,  160  S.  W.  1005. 

In  the  instant  case,  having  alleged  in  tbe 
petition  the  original  Indebtedness  and  its 
nature,  plaintiff  was  entitled,  under  the 
prayer  for  general  relief,  to  full  equitable 
redress  based  on  that  allegation,  regardles 
of  the  unenforceability  of  tbe  note  given  for 
that  debt 

The  contract  and  obligations  of  tbe  de- 
fendant in  this  case  are  expressed  in  the 
deed  of  trust  executed  by  her,  whereof  tbe 
plaintiff  has  become  the  beneficiary.  That 
deed  of  trust  under  the  facts  shown  in  tim 
record,  is  enforceable  according  to  its  terms, 
in  so  far  as  the  indebtedness  for  the  pur- 
diase  money  secured  thereby  lias  not  been 
paid. 

To  the  end  that  that  diall  be  done,  after 
a  proper  accounting  between  the  parties,  tbe 
Judgment  in  this  case  is  reversed,  and  the 
cause  remanded.    AU  concur. 


SOUTHEiRN  RBAIt  BSTATB  &  FINANCIAL 

CX).  V.  BANKEHIS'  SURETY  OO. 

(No.  17855.) 

(Supreme  Court  of  Missouri,  Division  No.  L 
March  30,  1916.) 

1.  Appeal  Airn  Ebbok  «=>171(1>— Thsort  or 
Case  Below. 

In  an  action  by  the  owner  against  the  sore- 
ty  on  the  bond  of  a  contractor  for  a  buildio:. 
where  the  case  was  contesM  by  the  surety  up- 
on the  sole  issue  of  the  sufficiency  of  the  ar- 
chitect's certificates  to  Justify  payment  to  ttt 
contractor,  such  surety  could  not  on  apptal 
question  tne  sufficiency  of  the  allegations  of  tk« 
petition  to  cover  the  entire  ground  of  the  came 
of  action  stated. 

[EJd.  Note. — For  other  cases,  see  Appeal  asi 
EJrror,  Cent  Dig.  §  1066;  Dec.  Dig.  «=>171(i;i] 

2.  Appeal  and   Ebkob   *=1170(3) — ^Ussus- 

STANTIAL   EBBOB— DiSBEQABD— StATUTE- 

Under  Rev.  St  1909,  {  1860,  reqoirijig  do- 
regard  of  error  or  defect  in  pleadings  not  ^'- 
fecting  substantial  lights  of  the  adverse  part?. 
and  providing  that  no  judgment  shall  b«  n- 
versed  or  affected  by  reason  thereof,  the  §■>.>- 
preme  Court  in  an  action  by  a  realty  compasr 
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against  the  surety  on  the  bond  of  its  contractor 
for  a  bnilding,  must  disregajrd  error  in  the  peti- 
tion for  falling  to  state  that  the  consideration 
named  in  the  contract  vras  to  be  paid  in  install- 
ments, etc,  the  case  having  been  contested  on 
the  sole  issue  of  the  sufficiencr  of  the  archi- 
tect's certificates  to  justify  paymoit  to  the  con- 
tractor. 

[Ed.  Note. — For  other  cases,  see  Apjpeal  and 
Error,  Cent  Dig.  H  406&  4076,  4698,  4101, 
4542;   Dec.  Dig.  «s>1170(8).l 

3.  Apfbal  and  Ebbob  «s»193(1)— Dbtect  ir 
Pleading — Dbmubkeb— Statute. 

Under  Rev.  St.  1909,  i  2119,  providing  that 
DO  jad^ent  shall  be  revetaed  for  want  of  any 
allegation  in  a  pleading  on  account  of  which  a 
demurrer  could  have  been  maintained,  in  an  ac- 
tion by  a  realty  company  against  the  surety  on 
the  bond  of  its  contractor  for  a  bnilding,  where 
Uie  petition  did  not  sufficiently  state  that  pay- 
ments to  the  contractor  were  nukde  upon  archi- 
tect's certificates  ih  conformity  with  the  con- 
tract, the  point  should  have  been  raised  by  the 
surety  by  demurrer,  and  was  not  open  <m  ap- 
peal. 

[Eld.  Note,— For  other  cases,  see  AtK>eaI  and 
GrroT,  Cent.  Dig.  H  1228,  1230,  im,  1237, 
1240;  Dec.  Dig.  «=>193(1) ;  Pleading,  Cent 
Dig.  I  1356.] 

4.  PixADiiia    «=3246(4)—AittHDiaNT— Stat- 
ute. 

Under  Rev.  St.  1909,  |  1848,  touching 
amendment  of  pleadings,  in  an  action  by  a 
realty  onnpany  against  the  surety  on  the  bond 
of  its  contractor  for  a  bnilding,  the  action  of 
the  court  in  permitting  the  surety,  which  had 
stood  by  its  general  denial,  to  file  an  amended 
answer,  after  the  eviduice  was  all  in,  pleading 
specifically  ove(p«yments  by  the  realty  company 
to  the  contractor  and  the  want  of  certificate 
of  the  architect  showing  the  existence  of  the 
facta  justifying  the  payments,  and  asking  the 
discharge  ol  the  surety  on  that  ground,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  660,  664-666;  Dec.  Dig.  «=» 
245(4).] 

5.  Pbincipai.  and  Subkit  «=359— Cokibaois 

OF   SUBETTSHIP— COWSTBtJCnON. 

The  contracts  of  sureties  will  be  construed 
most  strongly  in  their  favor,  they  being  fa- 
vorites of  tibe  law. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |{  103,  103V^;  Dec.  Dig. 
i&=>59.] 

i.  Princifai,  and  Sdbett   ^=»S&  —  Botio  — 

CONSTBUCTION. 

The  surety  of  a  bnilding  contractor,  whose 
!>ond  contained  nothing  on  its  face  to  indicate 
:hat  its  terms  originated  with  the  surety  rather 
ban  the  owner  or  his  architect,  all  special  stip- 
ilationa  being  directed  against  the  surety,  had 
lie  legal  right  to  stand  equally  before  the  law 
vith  the  owner  in  the  construction  ol  the  bond. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  U  103,  103)^:  Dec  Dig. 
t=»59.J 

'.  Oohtkaots  •=»287(2)  —  Buildinq  Coh- 

TBACTB  —  ABOHmOT's  OKKHFlCATEa  —  COS- 
CUVBlVtMSaS, 

Architect's  certificates,  upon  which  the 
wner  of  a  building  under  construction  paid  the 
ontractor  as  the  work  progressed,  in  the  ab- 
ence  of  fraud  or  mistake  are  conclusive  upon 
11  parties,  owner,  contractor,  and  contractor's 
urety,  whether  right  or  wrong. 
[EJd.  Note. — For  other  cases,  see  Contracts, 
;ent  mg.  S§  1328-1338,  1340-1342,  1344-1346, 
3.T0,  1351 ;    Dec.  Dig.  <S=»287(2).] 


8.  Pbincipai.  and  Scbkt  *=»117— Buildino 
OoNXBAOT— Abchixbot'b  Cbbtuioateb. 

Where  a  building  contract  required  that 
the  owner  should  mi^e  payments  in  current 
funds,  and  only  upon  certificates  of  the  archi- 
tect, on  or  before  the  15th  day  of  each  month, 
in  ajuounts  equal  to  90  per  cent,  of  the  value 
of  the  work  in  place  during  the  preceding  month 
according  to  the  architect^  certificates,  and  the 
certificates  on  which  payments  were  made  by 
the  owner  contained  no  statement  of  the  work 
in  place,  only  two  of  them  Implying  that  an  es- 
timate had  been  made  or  that  value  had  been 
considered,  three  of  them  requesting  payment  on 
account  of  labor  and  material  furnished  "as 
per  contract  and  other  extra  work,"  and  three 
of  them  requesting  payment  to  parties  other 
than  the  contractor  for  material  furnished, 
without  any  suggestion  that  it  had  gone  into 
the  building,  all  certificates  in  effect  stating 
only  the  desire  of  the  architect  that  the  money 
be  paid  to  the  contractor,  such  certificates  were 
not  a  compliance  with  the  contract,  which  re- 
quired the  value  of  the  work  in  place  during 
each  month  to  appear  in  the  certificates,  and 
that  the  estimates  be  founded  on  the  contract 
price  and  state  the  value  of  the  work  and  ma- 
terial in  place  TClative  to  the  entire  amount  at 
the  contract  and  payment  on  such  certificates 
constituted  a  breach  (rf  the  building  contract 
so  that  the  surety  on  the  contractor's  bond 
would  not  be  liable  for  payments  made  on  such 
certificate. 

[Bd.  Note.— For  other  cases.  Principal  and 
Surety,  Cent  Dig.  |§  283-286;  Dec  Dig.  «a> 
117.] 

9.  Pbincipai,   and    Subktt   •=>117   —   Dis- 

CHABOK— BBBACH     OP     CONDITION     OP     COM- 
TBACT. 

Where  the  provision  of  a  building  con- 
tract regulating  the  contents  of  certificates  of 
the  architect  on  which  payments  ijhould  be 
made  was  an  independent  provision,  resting 
only  to  the  evidence  on  which  it  might  be  found 
that  the  payments  had  become  due  in  the  amount 
stated,  the  loss,  if  any,  occasioned  by  nonob- 
servance  being  capable  of  computation  and  com- 
pensation in  damages,  the  surety  on  the  con- 
tractor's bond,  the  owner  having  overpaid  in 
good  faith  on  insufficient  certificates,  was  not 
liable  for  the  amount  of  the  oveipayments,  but 
was  not  disdiar^ed  in  toto  on  the  bond,  since 
where  a  stipulation  does  not  go  to  the  root  ot  a 
contract  so  that  a  failure  to  perform  it  would 
not  render  the  performance  of  the  rest  of  the 
contract  a  thing  different  in  substance  from 
what  was  contracted  for,  its  breach  will  not  au- 
thorize an  abandonment,  nor  is  abandonment 
authorized  where  nonperformance  of  a  condi- 
tion does  not  materially  impair  the  benefit  from 
the  performance  of  the  others,  the  loss  being 
capable  of  compensation  in  damages. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Sniet7,  Cent  Dig.  {{  288-285;  Dec  Dig. 
«=»117.] 

Appeal  from  St  Louis  Circuit  Court; 
Rhodes  E.  Cave,  Judge. 

Salt  by  the  Southern  Real  Estate  &  Finan- 
cial Company  against  the  Bankers'  Surety 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Reynolds  &  Harlan  and  Thomas  Bond,  all 
of  St  Louis,  for  appellant  Series  & 
Conun,  of  St  Louis,  for  respondent 

BROWN,  C.  This  suit  was  instituted  to 
recover  the  sum  of  $9,070.56  against  the  de- 
fendant, an  Ohio  corporation  authorized  to 
transact  a  general  surety  business  in  Mls- 
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Boorl,  npon  Its  bond  as  surety  for  the  B.  H. 
Abadle  Company,  a  Delaware  corporation,  as 
contractor  for  the  erection  of  a  steam  heat- 
ing, ventilating,  and  power  plant  for  a  hotel 
and  theater  buUding  In  St  Louis,  for  the 
contract  price  of  960,000  with  the  right  In 
the  owner  to  make  additions  and  alterations 
up  to  the  amount  of  $5,000,  which  was  after- 
ward changed,  with  the  consent  of  the  de- 
fendant, to  $15,000,  and  extra  work  was 
actually  done  under  this  provision  to  the 
amount  of  |S,963.98,  maldng  the  gross  con- 
tract price  $68,963.08.  The  contract  con- 
tains the  following  provisions: 

"It  is  hereby  mutually  agreed  between  the 
parties  hereto  that  the  sum  to  be  paid  by  the 
owner  to  the  contractor  for  said  work  and  ma- 
terials shall  be  sixty  tbouBand  dollars  ($60,000.- 
00),  subject  to  additions  and  deductions  as  here- 
in provided,  and  that  such  sum  shall  be  paid 
by  the  owner  to  the  contractor  in  current  funds, 
and  only  upon  certificates  of  the  architect,  as 
follows: 

"On  or  before  the  15th  day  of  each  month 
payments  shall  be  made  equal  in  amount  to 
ninety  (90)  per  cent,  of  the  value  of  the  work 
in  place  durmg  the  preceding  month,  according 
to  the  certificate  of  the  architect" 

The  bond  was  In  the  nsual  form.  The 
work  proceeded  nnder  the  contract,  the 
plalntifC  making  payments  from  month  to 
month  to  the  aggregate  amount  of  $65,056.52, 
and  the  contractor  failed  to  complete  the 
work  as  provided  by  the  contract  The 
plaintiff,  la  pursuance  of  its. provisions,  en- 
tered upon  and  completed  the  work  at  an  ad- 
ditional cost  of  $13,578.03,  being  $9,670.57 
in  excess  of  the  contract  price. 

It  may  be  seen  from  this  statement  that 
the  payments  made  by  the  plaintiff  before  It 
took  over  the  contract  amounted  to  $2,988.94 
over  the  entire  contract  price.  The  pay- 
ments made  by  the  plaintlS  were  upon  or^ 
ders  of  the  architect,  which  are  properly  de- 
scribed by  the  trial  Judge  In  a  memorandum 
at  the  time  of  entering  Judgment  below  as 
follows: 

'"Please  pay  to  the  EX  H.  Abadie  Company 
the  sum  of  $6,000,  being  the  second  payment  to 
apply  on  acoonnt  for  work  done  during  the 
month  of  ^ptember,  as  per  contract,  and  oblige.' 
Other  certificates,  in  substance  the  same  as 
above,  were  issued  for  $5,000,  $7,000,  and  $3,- 
000.  Two  other  certificates  are  the  same  in 
substance,  except  that  they  add,  'to  apply  on 
account  of  estimate  for  work'  done  during  pre- 
ceding month.  Three  request  payment  on  ac- 
count of  labor  and  material  furnished  'as  per 
contract  and  other  extra  work.'  One  requests 
the  payment  of  $6,600,  'being  the  balance  due 
on  statement  filed  for  work  done  at  Seventh  and 
Market  streets,  during  the  mouth  of  October.' 
And  three  do  not  request  the  payment  to  B.  H. 
Abadie  &  Co.  at  all,  but  request  the  payment 
to  third  parties  for  'material  furnished  the 
American  Theater  and  Hotel  Building,  and 
charge  to  the  acrount  of  the  E.  H,  Abadie  Com- 
pany.' None  of  the  purported  certificates  con 
tain  any  statement  of  'the  work  in  place  dur- 
ing the  preceding  month'  or  any  statement  that 
fhe  architect  has  in  fact  made  any  estimate  of 
such  work  in  place,  unless  it  can  be  said  that 
the  two  certificates  containing  the  words,  'to  ap- 
ply on  account  of  estimate  for  work  done,'  etc., 
do  so.  And  none  oif  the  certificates  contain  any 
Statement  that  the  payment  requested  is  in  fact 


80  per  cent  of  any  estimate  of  the  work  in 
I^aee.  On  the  other  band,  some  of  the  pay- 
ments requested  show  on  their  face  that  they 
are  not  on  account  of  'woik  in  plac&'  but  a  far 
different  thing,  'materials  furnished  ;  and  the 
last  three  do  not  call  for  a  pajrment  to  the  E. 
H.  Abadie  Company,  but  for  payment  to  third 
parties  on  account  of  'material  furnished.'  And 
as  to  these  last  three,  it  can  only  be  fairly  in- 
ferred that  they  were  not  payments  of  90  per 
cent,  even  of  such  materials  furnished,  but  were 

gayments  to  such  third  parties  in  full  of  their 
ills  against  the  Abadie  Company  for  'materiali 
furnished.' " 

There  Is  no  charge  of  fraad. 

The  case  turned  npbn  the  effect  of  tbese 
architect's  certificates.  The  trial  court  held 
that  they  did  not  constitute  such  authority 
for  the  payment  of  the  sums  named  In  them 
as  was  reqnlred  by  the  contract,  and  that 
the  payment  upon  them  of  more  than  ninety 
(90)  per  cent  of  the  value  of  the  entire  work 
done  .was  such  a  violation  of  the  rights  of 
the  surety  as  dlscdiarged  it  from  the  obliga- 
tfon  of  the  bond,  and  gave  the  defendant 
Judgment 

The  petition  did  not  state  that  the  plain- 
tiff had  performed  all  the  provisions  of  the 
building  contract  to  be  performed  by  It.  The 
respondent  says  In  Its  brief  that  on  this  ac- 
count it  failed  to  state  a  cause  of  action,  and 
is  for  that  reason  not  sufficient  to  support 
the  Judgment. 

The  appellant  complains  that  after  the  evi- 
dence was  all  in  and  before  Judgment  the 
defendant  was  peirnltted,  against  plaintiff's 
objection,  to  file  an  amended  answer  setting 
up  the  facts  relied  on  for  his  dlacdiarge.  To 
this  the  plaintiff  excepted. 

[1-3]  1.  Although  the  respondent  said  in 
the  oral  argument  that  the  vital  and  only 
question  he  desired  to  present  pertained  to 
the  sufficiency  of  the  papers  In  evidence  re- 
lied upon  as  architect's  certlUcates  Justify- 
ing the  payment  made  to  the  contractor,  it 
urges  In  Its  brief  that  the  petition  Calls  to 
state  a  cause  of  action  because  it  does  not 
state  "either  specifically  or  generally,  that 
the  plaintiff  complied  with  all  the  condltlcms 
required  to  be  performed  aa  his  part,"  con- 
tained in  the  building  contract,  to  secure  the 
performance  of  which  the  bond  sued  on  was 
given.  This  point  was  raised  upon  the  trial 
by  objection  to  the  Introduction  of  any  evi- 
dence, and  not  otherwise.  The  petition  does 
not  state  that  the  oonslderatloa  named  in 
the  contract  was  "to  be  paid  In  installments 
on  the  15th  day  of  each  month  of  ninety  p** 
cent  of  the  work  in  progress  during  tbe  pre- 
ceding month,  according  to  the  certificate  of 
the  architect,  the  final  payment  to  be  made 
thirty  days  after  the  ciompletlon  of  the  work 
included  In  the  contract,"  and  that  "all  pay- 
ments shall  be  due  when  certificates  of  the 
same  are  Issued."  It  also  states  that  prior 
to  the  abandonment  of  work  by  the  contrac- 
tor it  paid  him  on  the  oertiflcates  of  the  ar- 
chitect the  sum  of  $65,056.52.  We  think,  the 
case  having  been  contested  by  defendant  np- 
on the  sole  issue  of  the  suffldency  of  tlas 
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oertlflcateB,  It  Is  now  to^o  late  for  the  defend- 1 
ant  to  question  the  safficiency  of  these  al- 
legations to  coyer  the  entire  gronnd  of  the 
cause  of  action  stated.  'Xhe  error,  If  there 
was  an  error,  comes  directly  within  the  pro- 
visions of  section  18S0  of  the  Rerlsed  Stat- 
utes of  1909,  which  requires  na,  in  every 
stage  of  the  action,  to  "disregard  any  error 
or  defect  in  the  pleadings  •  •  •  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party,"  and  that  "no  Judgment  shall 
be  reversed  or  affected  by  reason  of  snch  er- 
ror or  defect" ;  and  also  within  the  terms  of 
section  2119,  which  provides  that  no  Judg- 
ment shall  be  reversed  "for  the  want  of  any 
allegation  or  averment  on  account  of  which 
omission  a  demurrer  could  have  been  main- 
tained." The  objectioa  to  the  evidence  was, 
at  the  trial,  placed  upon,  the  gronnd  that  the 
petition  should  have  stated  that  the  pay- 
ments were  made  upon  the  certificates  of 
the  architect  in  conformity  to  the  terms  of 
the  contract.  If  the  statement  to  whidi  we 
have  called  attelitlon  was  nOt  a  sufficient 
averment  of  that  fact  ttie  point  should  have 
been  raised  and  saved  by  demnn»  as  pro- 
vided by  the  section  last  dted. 

[4]  2.  A  slinllar  question  is  made  by  the 
appellant  upon  the  action  of  the  court  in 
permitting  the  defendant  to  file  an  amended 
answer  after  the  evidence  was  aU  in.    The 
only  evidence  given  at  the  txial  was  on  the 
part  of  the  plaintiff,  whidi  presented  for  the 
first   time  the  architect's   certificates  upon 
wblch  payments  were  made  to  the  contrac- 
tor.   TJp  to  that  time  tlie  defendant  had  stood 
on  its  general  denial,  bnt  after  the  evidence 
was  in  showing  the  facts  with  reference  to 
tbese  payments  and  certificates,  and  before 
Jadsment,  the  conrt  permitted  It  to  amend 
t>y    pleading   q)ecUlcally   the   overpayments 
which  had  been  made,  the  want  of  certifi- 
cates of  the  architect  showing  the  existence 
of    the  facts  Justifying  the  payments,  and 
asking  the  discharge  of  the  defendant  on 
tbat  ground.    We  think  the  amendment  was 
fully  authorized  by  sectloo  1848  of  the  Be- 
vlsed  Statutes  of  1900  and  did  not  change 
tbe  character  of  the  daim  or  defense  implied 
by    the  general  denial  and  insisted  upon  at 
every  stage  of  the  triaL 

£S]  S.  If  tbe  ardiltecf  s  oertificatea  intro- 
dnoed  by  the  plaintiff  sabstantiaUy  compiled 
v^ltb  tlie  terms  of  the  contract  they  were,  in 
tbe  absence  of  fraud  or  mistake,  condusive 
of  t3ie  fact  that  such  payments  bad  become 
due,  and  were  binding  alike  upcm  the  princi- 
pals and  surety.'  Before  construing  them  in 
this  reqpect  it  Is  necessary  to  refer  to  tbe 
principles  of  law  applicable  to  their  con- 
struction as  between  the  parties  to  this  suit, 
[t  baa  been  said  from  time  Immemorial  that 
ruretlea  are  the  favorites  of  the  law,  and 
Jiat.  their  contracts  should  be  construed 
uo»t  strongly  In  their  favor.  This  rule  was 
;ometlxae8  Justified  upon  tbe  groond  that 
Ixeir  contract  is  a  faroc  to  the  parties  in 
s^ose  that  it  is  founded  upon  a  consider- 


ation moving  not  to  themselves,  but  to  the 
principals  in  the  contract  for  which  they  be- 
came qtonsors.  Although,  in  many  cases, 
this  was  a  violent  deduction  from  the  facts, 
the  rule  remained  that  however  greatly  the 
surety  may  have  profited,  as  he  did  often 
profit,  by  the  transaction,  he  might,  by  the 
form  of  his  contract  alone,  place  himself  la 
the  cherishing  arms  of  the  law.  When  the 
practice  of  forming  corporations  for  the  pur- 
pose of  becoming  sureties  became  general, 
the  courts  began  to  harden  their  roles  with 
reference  to  the  cmitracts  of  such  agencies, 
but  did  not  remove  their  protection  from 
personal  sureties  nor  even  inquire  whether 
their  reasons  for  assuming  such  responslMlt- 
ty  were  sentimental  or  pecuniary.  They 
simply  relaxed  the  rule  stricdsslml  Juris  as 
against  these  corporations,  but  did  not  deny 
them  tJie  aid  of  the  courts  in  the  enforce- 
ment of  their  fair  and  reasonable  ciOntracts, 
nor  refuse  to  Interpret  them,  as  all  other 
ctntracts  are  interpreted,  in  accordance  with 
the  reasonable  Intent  of  the  parties  plainly 
expressed  upon  their  face. 

[•]  In  this  case  the  bond  contains  no  an- 
noytag  Bttpnlatlona  Its  condition  is  that  if 
the  bbUgors  shall  pay  to  the  plaintiff  "aU 
damages  it  may  sustain,  and  all  forfeitures 
to  which  it  may  be  entitled  by  reason  of  tbe 
nonperformance  on  the  part  of  the  said  IL  H.. 
Abadie  Company  of  any  of  the  covenants, 
conditions,  stipulations  and  agreements  of 
said  contract,  including  such  alterations 
and  additions,  then  this  obligation  shall  be 
void,  otherwise  the  same  shall  remain  in  full 
force  and  virtue."  While  it  contains  some 
special  stipulations  they  are  all  directed 
against  the  surety  La  tbe  bond,  and  none  of 
them  are  calculated  or  Intended  to  furnish 
It  a  loophole  through  which  to  escape.  In 
short,  there  is  nothing  upon  its  face  indicat- 
ing that  its  terms  originated  with  the  surety 
rather  than  with  the  owner  or  his  architect ; 
and  the  obligors,  by  its  terms,  acknowledge 
themselves  to  be  bound  "unconditionally"  for 
the  faithful  performance  of  said  contract 
Re^ondent  has  the  moral  as  well  as  the 
legal  right  to  stand  equally  before  tbe  law 
in  its  construction. 

[7]  Assuming  then  that  this  surety  is  not 
"a  favorite  of 'the  law,"  we  must  determine 
what  his  contract  Is.  It  undertakes  to  In- 
demnify tbe  plaintiff  against  loss  on  account 
of  failure  of  the  contractor  to  fully  perform 
his  undertaking  in  the  building  contract, 
which,  by  this  reference,  becomes  a  part  Of 
the  undertaking  of  tbe  surety  as  perfectly 
as  if  its  words  were  set  out  in  tbe  bond. 
The  bond  thus  becomes  a  tripartite  under- 
taking, each  of  the  parties  to  which  is  plain- 
ly and  necessarily  obligated  to  perform 
everything  in  the  reiqtectlve  contracts  which 
he  has  undertaken  to  do,  and  which  neces- 
sarily and  substantially  tends  to  the  benefit 
of  each  of  tbe  otber&  Tbe  provisions  oC 
the  building  contract  tbat  payments  be  made- 
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only  to  the  extent  of  00  per  cent,  of  the  7al> 
ne  of  the  work  and  materials  In  place  la 
evidently  for  the  benefit  of  the  surety,  who 
is  now  called  upon  to  repay  to  the  plaintiff 
about  $3,000  which  has  been  paid  to  the  don- 
tractor,  and  which  he  admittedly  nerer  earn- 
ed; and  how  much  more  of  this  kind  of 
liability  is  called  for  in  this  suit  can  only 
be  ascertained  by  ascertaining  the  value  of 
the  work  in  place  at  the  time  the  owner 
took  over  the  job.  lAe  fact  that  at  that  time 
the  entire  contract  price  had  been  paid  except 
about  $4,000,  while  $13,578.03  of  work  and 
materials  remained  to  be  furnished,  strongly 
suggests  that  Che  contractor  abandoned  his 
work  with  considerable  profit  which  the 
plaintiff  Is  now  seeking  to  recover  from  the 
surety.  Whether  or  not  this  can  be  done 
d^>end8  upon  the  effect  to  be  given  to  the 
certificates  of  the  architect,  for  it  Is  con- 
ceded that  if  they  fill  the  requirements  of 
the  (i^ntract,  they  are,  in  the  absence  of 
fraud  or  mistake,  conclusive  upon  all  the 
parties,  whether  right  or  wrong. 

[t]  4.  The  contract  requires  that  paymento 
shall  be  made  "by  the  owner  to  the  con- 
tractor, in  current  funds,  and  only  upon  cer- 
tificates of  the  architect,  as  follows: 

"On  or  before  the  IGth  day  of  each  month 
payments  shall  b«  made  equal  in  amount  to 
ninety  (90)  per  cent,  of  the  value  of  the  work 
in  place  during  the  precedinK  month,  according 
to  the  certificate  of  the  architect." 

This  not  only  requires  that  the  money  be 
paid  only  upon  the  certificates  of  the  archi- 
tect, but  that  it  should  amount  to  only  nibe- 
ty  (90)  per  cent,  of  the  value  of  the  work  in 
place  during  the  preceding  month  aocording 
to  the  certifloate  of  the  architect.  That  these 
words  required  the  value  of  the  work  In 
place  during  each  month  to  appear  in  the 
certificate  of  the  architect  before  the  payment 
could  be  made,  is  too  plainly  expressed  to 
admit  of  discussion.  It  will  be  noted  that 
this  does  not  refer  to  the  value  of  the  work 
and  material  placed  In  the  structure  during 
the  month,  but  the  value  of  the  work  and  ma- 
terial in  the  entire  structure  during  each 
monthly  period ;  and  that  it  was  designed  to 
confine  the  monthly  payments  to  such  amounts 
as  would  leave  a  safety  margin  of  ten 
(10)  per  cent  of  the  contract  price  at  the 
end  of  the  work  Is  equally  clear.  This  neces- 
sarily required  the  estimate  to  be  founded 
upon  the  contract  price  and  to  state  the  rela- 
tive value  of  the  work  and  material  In  place 
to  the  entire  amount  of  the  contract  Fidel- 
ity &  Deposit  Co.  ▼.  Agnew,  152  Fed.  956, 
959,  82  C.  O.  A.  103;  O'Neill  v.  Title  Guar- 
anty &  Trust  Co.,  191  Fed.  570,  113  C.  0.  A. 
211;  Hawkins  v.  Burrell,  69  App.  Div.  462, 
74  N.  Y.  Snpp.  1003,  1004;  National  Surety 
Co.  ▼.  Long,  79  Ark.  5K,  96  S.  W.  745.  Oth- 
erwise, the  entire  contract  price  might  be 
payable  long  before  the  completion  of  the 
work,  and  the  same  constructlOD  would  re- 
quire the  payments  to  continue,  notwithstand- 
ing, the  pries  fixed. In  the  contract 


The  surety  In  these  cases  Ifi  between  the 
upper  and  nether  millstones.  He  Is  not  in 
position  to  take  care  of  Iilmself.  TbB  ccm- 
tractor  and  owner  have  him  in  their  power. 
If  the  Job  should  prove  an  unprofitable  one 
they  have  It  in  their  power  to  make  it  prt^- 
able  to  themselves  at  the  expense  of  the  sure- 
ty, as  Is  demonstrated  by  the  facts  in  this 
ca8&  The  only  protection  he  has  lies  In  the 
carrying  out  of  the  terms  of  the  contract 
which  give  him  protection.  He  cannot  inter- 
fere in  the  work,  but  is  entitled  to  the  rea- 
sonable iwrformance  of  the  duties  of  the 
architect  designed  for  his  protection.  ^Ihat 
this  contract  requires  him  to  ascertain  and 
certify  the  entire  value  of  the  work  and  ma- 
terials In  plaoe  during  each  month  there  can 
be  no  doubt  Nor  is  there  any  doubt  tliat 
the  careful  performance  of  this  duty  Is  the 
surety's  chief  protection.  While  the  owner 
may  waive  this  provision  of  the  contract 
so  far  as  his  own  Interest  is  affected  by  mak- 
ing the  payments  without  a  certlflcate,  or 
upon  a  defective  one,  or  by  not  making  a 
timely  objection  when  an  objection  Is  called 
for  by  the  drcamstances,  it  Is  equally  evi- 
dent that  he  cannot  waive  It  far  the  surety, 
an  adverse  party  to  the  same  contract.  The 
most  of  these  certificates  cettUy  nothing,  nor 
do  they  state  anything  other  than  the  desire 
of  the  architect  that  the  money  be  paid  to  the 
contractor.  None  of  them  contain  any  state- 
ment of  the  work  in  place,  and  only  two  of 
them  implp  that  an  estimate  has  been  made 
or  that  value  has  been  considered.  Three 
of  them  request  payment  on  account  of  labor 
and  material  furnished  "ad  per  contract  and 
other  extra  work."  Three  of  them  request 
payment  to  other  parties  than  the  contractor 
tor  material  furnished,  without  any  sogges- 
tion  that  it  had  gone  Into  the  bnildlns-  To 
say  that  these  are  certificates  whldi  con- 
stitute conclusive  evidence  of  facts  which 
they  do  not  state  or  imply  Is  an  absurdity. 
To  say  that  they  are  substitutes  for  sworn 
evidence  differs  only  In  degree.  We  are  not 
holding  that  the  parties  to  such  a  contract 
might  not  appoint  an  arbitrator  to  ascertain 
and  determine  the  ultimate  question  whether 
or  not  each  payment  had  become  due  under 
its  terms,  and  provide  that  his  determlnattoa 
upon  all  the  questl<His  of  law  and  fact,  faltly 
made,  should  be  conclusive.  That  question  is 
not  now  before  us.  We  do  hold,  however, 
that  when  the  parties  have  taken  the  rea- 
sonable precaution,  as  we  hold  they  have 
done  in  this  case,  to  require  the  certificate 
of  the  architect  to  state  the  facta  upon  which 
ttie  payments  shall  become  due,  we  will  not 
by  construction,  nullify  their  prudence. 

The  authorities  are  not  In  perfect  uuIsod 
on  the  question  of  the  form  of  the  certifi- 
cate^ but  not  one  of  them  denies  the  funda- 
mental doctrine  that  a  substantial  breach 
of  the  principal  contract  In  any  provision 
Inuring  to  the  benefit  of  the  surety,  entitles 
him  to  be  discharged  from  his  liability  either 
wholly  or  to  the  extent  of  his  injury  by  sucb 
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breach.  This  nile  has  been  applied  to  those 
cases  in  which  there  was  a  substantial  fail- 
are  ill  the  certificate  to  comply  with  the 
terms  of  the  contract.  Harris  v.  Xaylor,  150 
Mo.  Aw).  291,  129  8.  W.  995;  Roy  ▼.  Boteler, 
40  Ma  App.  213;  Fidelity  &  Deposit  Co.  T. 
Agnew,  152  Fed.  956,  82  C.  G.  A  103. 

[I]  6.  As  to  the  effect  of  the  payments  aa 
these  defective  certiflcatea  We  have  already 
aald  that  this  surety  Is  not  a  favorite  of  the 
law,  so  that  a  stricter  rale  of  performance 
must  be  applied  in  Its  favor  than  is  appli- 
cable to  the  construction  of  other  contracts. 
The  general  role  in  that  respect  is  correct- 
ly stated  by  Mr.  Elliott  in  his  exhaustive 
work  on  Contracts  (section  2016)  as  follows: 

"Where  the  stipulation  does  not  go  to  the 
root  of  the  ccmtzact  so  that  a  fiulure  to  perform 
it  would  render  the  performance  of  the  rest  of 
the  contract  a  thing  different  in  substance  from 
what  was  contracted  for,  there  is  ordinarily  not 
such  a  breach  as  will  aathorize  an  abandonment 
of  the  contract  by  the  other  party.  Neither  is 
there  a  fatal  breach  in  cases,  where  the  nonper- 
formance of  one  of  the  conditions  does  not  ma- 
terially impair  the  benefit  from  the  performance 
of  the  others  and  the  loss  occasknied  by  the 
breach  of  the  particular  condition  is  capable  of 
compensation  in  damages." 

Applying  tills  same  principle  to  the  bond 
before  as,  we  note  that  the  provision  requir- 
ing the  certificates  of  the  architect  Is  an  in- 
dependent provision,  relating  only  to  the  evi- 
dence upon  which  It  might  be  found  that  the 
payments  had  become  doe  in  the  amounts 
stated,  and  the  loss,  if  any,  occasioned  by 
its  nonobservance,  Is  capable  of  computation 
and  compensation  in  damages.  As  to  sudb 
payments  as  were  made  in  advance  of  the 
performance  of  the  work  authorizing  them, 
the  same  rule  is  applicable.  It  is  a  subordi- 
nate detail  of  the  principal  obligation,  of 
the  contractor  to  do  the  work,  and  of  the 
owner  to  pay  the  contract  price.  If  the  own- 
er should  refuse  to  pay,  such  refusal  might 
be  a  defense  to  the  surety  to  the  same  extent 
as  it  would  be  a  defense  to  the  contractor 
if  sued  for  the  abandonment  of  his  contract 
on  that  ground ;  if  he  overpays  he  cannot  re- 
cover the  excess  from  the  surety,  because  it 
does  not  come  within  the  terms  of  the  con- 
tract, which  is  the  essence  of  the  bond,  and 
he  only  has  to  stand  upon  the  terms  of  his 
bond  as  the  defendant  is  doing  in  this  case. 
Every  difference  growing  out  of  such  pay- 
ment is  susceptible  of  adjustment  between 
the  owner  and  surety  without  resort  to  any 
other  feature  of  the  contract,  and  constitutes 
a  defense  only  to  the  extent  of  the  amount 
involved  in  the  overpayment,  so  long  as  It  is 
made  in  good  faith,  as  it  is  admitted  to  have 
been  made  in  this  case.  This  principle  has 
been  asserted  In  this  state  in  Casey  v.  Gunn, 
29  Mo.  App.  14,  and  Bank  v.  Kilpatrlc,  204 
Mo.  119,  102  S.  W.  499, 120  Am.  St  Rep.  689, 
and  applied  to  the  class  of  sureties  to  which 
this  defendant  belongs  in  Southwestern  Sure- 
ty Insurance  Company  v.  Mlnnetonka  Lum- 
ber Company  (Okl.)  148  Pac.  1038,  Chicago 
T.  A£bew,  264  BL  288,  106  N.  £.  252,  Maor 


hatten  Company  v.  United  States  FldeUty 
&  Guaranty  Company,  77  Wash.  405,  137  Pac. 
1003,  Fergus  Falls  v.  Illinois  Surety  Com- 
pany, 112  Minn.  462,  128  N.  W.  820,  Monro 
V.  National  Surety  Company,  47  Wash.  488, 
92  Pac.  280,  Leghorn  v.  Nydell,  39  Wash.  17, 
80  Paa  833,  Welk  v.  Pngh,  02  Ind.  382,  Brew- 
ing Company  v.  Bonding  Company,  127  Minn. 
330, 149  N.  W.  539,  and  Lackland  v.  Benshaw, 
256  Mo.  133,  165  S.  W.  314. 

We  are  referred  by  the  appellant  to  the 
case  last  cited  as  determining  that  these  cer- 
tificates are  sufficient  in  form  and  substance 
to  comply  with  the  provisions  of  the  contract. 
The  clause  In  that  contract  requiring  the  cer- 
tificate of  the  architect  as  a  prerequisite  to 
I>ayment  was  as  follows: 

"That  a  final  payment  shall  be  made  within 
ten  days  after  this  contract  is  completely  fin- 
ished ;  provided,  that  in  such  of  the  said  cases 
the  architects  snail  certi^  in  writing  that  all 
the  work  upon  the  performance  of  which  the 
payment  is  to  become  due  has  been  done  to  their 
satisfaction." 

The  certificate  was  as  follows: 

"Office  of  J.  B.  Legg,  Architect. 

"St.  Louis,  December  29,  1902. 
"Missouri  Botanical  Garden: 

"Pay  to  the  order  of  Renshaw  &  Son  one 
thousand  and  five  hundred  ($1,600)  doUars,  on 
account  ot  their  contract  for  building  your  Ed- 
dy factory  building,  S.  W.  Comer  Market  and 
Main  streets.    $1,500.00. 

"J.  B.  Legs,  Architect" 

lb.9  contractors  abandoned  the  work  be- 
fore the  completion,  and  the  building  was 
finished  by  the  owner.  It  was  found  by  the 
trial  court  that  the  surety  had  not  been  In- 
jured by  the  advanced  payments,  and  this 
court  ad<9ted  the  finding  and  decided  the 
cause  upon  that  ground  with  the  following 
cautions  statement: 

"No  particular  form  of  certificate  is  required 
in  a  case  like  this;  and  no  fraud  on  the  ]>art 
of  the  architects  having  been  so  much  as  sug- 
gested, and  the  money  paid  having  all  gone  into 
the  building,  as  the  referee  finds,  we  hold  cer- 
tificates in  this  case  were  sufficient  in  the  cir- 
cumstances, and  their  informality  did  not  war- 
rant judgment  for  the  surety." 

It  was  therefore  unnecessary  to  decide  up- 
on the  suffldeney  of  the  certificate  as  evi- 
dence or  otherwise. 

The  trial  court  erred  in  holding  that  the 
defective  form  of  the  certificates  in  this  case 
discharged  the  surety  from  all  liability,  and 
the  defendant  is  liable  upon  the  bond  for  an 
amount  equal  to  any  excess  of  amoimts  paid 
to  the  contractor  up  to  and  not  exceeding 
hlnety  (90)  per  cent  of  the  value  of  the  work 
and  materials  In  place  in  the  structure  at  the 
time  of  Its  abandonment  by  the  contractors, 
to  be  ascertained  In  the  manner  hereinbefore 
indicated,  augmented  by  such  amount  as  was 
afterward  necessarily  expended  by  plaintiff 
in  completing  the  building  and  in  discharg- 
ing valid  claims  against  It  created  by  the 
contractor,  if  any,  over  and  above  the  price 
stipulated  in'  the  contract,  Including  such 
extras  as  were  provided 'for.  In  the -original 
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jomtract  and  amendment  thereto.  lAJa  riile 
ts  not  to  exclude  any  new  matters  of  claim 
or  defense  that  may  be  properly  presented 
hereafter. 

The  cause  la  therefore  reversed,  and  re- 
nuinded  for  trial  in  accordance  with  the 
principles  herein  stated. 

RAILBY,  a,  not  sitting. 

PER  CURIAM.  The  foregoing  (pinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.  All  concur,  except  BOND,  J.,  not  sit- 
ting. 


WREN  et  aL  V.  STURGEON  et  aL 
(No.  17724.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  30. 1916.) 

L  Witnesses    «=»144(e)   —  Coufetenot  — 

TaANSACTlONS   WITH  DECEASED  PEBSOR. 

Under  Rev.  St.  1909,  {  6354,  declaring  that 
no  person  shall  be  duquaUfied  as  a  witness,  but 
that  in  suits  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  is  dead,  the 
other  shall  not  be  admitted  to  testify  either  in 
his  own  favor  or  in  favor  of  any  party  claiming 
under  him,  defendant  who  claimed  to  be  enti- 
tled to  land  by  virtue  of  a  deed  exeeuted  by  her 
uncle  and  through  whom  all  parties  traced  their 
title  is  incompetent  to  testify  that  before  his 
death  the  uncle  deUvered  the  deed  to  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  633;  Dec.  Dig.  <S=9l44(6).] 

2.  Deeds  «s>208(2)— Dbuvekt--Btidbnce. 

Evidence  held  insufficient  to  show  ddivery 
of  a  deed  in  favor  of  defendant,  which  at  the 
time  of  his  death  was  found  in  a  stamped  en- 
velope amongst  the  private  papers  of  the  de- 
ceased grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  {  626:    Dec.  Dig.  «s>208(2).l 

3.  Deeds  «=956(6)— Delivebt— Ton  or  De- 

UVEBX. 

To  efFectuate  a  deed  there  must  be  delivery 
with  the  design  of  parting  with  title  to  the  prop- 
erty, which  must  take  place  during  the  life  of 
the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  12S ;  Dec.  Dig.  «=»66(e).] 

Appeal  from  Olrcait  Court,  Boone  County; 
David  H.  Harris,  Judge. 

Actton  by  Elizabeth  F.  Wren  and  others 
■gainst  Estelle  O.  Sturgeon  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
■ppeaL    Affirmed. 

The  plaintUTs,  who  are  sisters  ot  Lgrcurgus 
OUlispie,  deceased,  brought  suit  In  the  dr- 
CDlt  conrt  aforesaid,  on  October  3,  19U, 
against  defendants  CX  0.  Oillispie,  David  H. 
Ollliqple,  Mollle  Fetroe,  and  EsteUe  Gillispie 
Sturgeon  to  cancel  a  warranty  deed  dated 
September  23,  1911,  from  said  L^curgus  Gil- 
lispie, a  bachelor,  to  defendant  Estelle  Gillis- 
pie Sturgeon,  purporting  to  convey  to  the  lat- 
ter lot  21  in  block  1,  Kelley's  addition  to  the 
town  of  Columbia,  county  of  Boone  and  state 
of  Missouri,  to  divest  said  defendant  Sturge- 
on of  the  title  thereto,  and  to  vest  the  same 


In  said  plaintUTs  and  the  defendants,  other 
than  said  Sturgeon. 

The  defendants  C.  a  GUllapie  and  David 
H.  GllUfiile  are  brothers  of  said  Ijycnigas 
GUli^e;  Mollie  Fetroe  is  a  niece  of  said 
Lycurgus  GilUspie  and  one  of  his  heirs  at 
law.  Defendant  Sturgeon  is  a  niece  of  said 
L^curgus  Gillispie,  and  a  daughter  ot  de- 
fendant C.  C.  Oillispie. 

It  Is  charged  in  the  petition — and  the  trial 
court  In  its  decree  found — that  said  deed 
was  never  delivered  to  defendant  Stnrgeon. 
in  the  lifetime  of  said  L^cnrgns  Gilll^ieL 
The  latter  died  in  the  state  of  Texas,  on 
August  29,  1912.  The  warranty  deed  afore- 
said was  found  in  a  trunk  of  deceased, 
where  he  died  in  the  state  of  Texas.  The 
deed  was  In  a  large  sealed  envelope,  and  on 
the  latter  was  written:  "Mr.  C  C.  GUllsplc, 
CoIumUa,  Missouri,  Boone  CTounty.  Paris  Rd. 
1301."  In  the  lower  left-hand  comer  was 
written:  "If  not  called  for  in  ten  days,  re- 
turn to  PiieMo,  Colorado,  Ehst  8th  St.,  No. 
1210,  Estelle  Sturgeon."  On  the  upper  right- 
hand  comer  of  the  envelope  were  two  two- 
cent  stamps,  uncanceled.  The  above  enve- 
lope contained  another  sealed  envelope,  with 
said  deed  therein,  addressed  as-  follows:  "Es- 
telle Gillispie  Sturgeon,  Pueblo,  Oolorado, 
Bast  8th  St,  No.  1210."  The  address  on  eadb 
envelope  was  In  the  handwriting  of  deceased. 
Said  trunk  containing  the  above  oiveloiies 
was  brought  to  Oolnmbia,  Mo.,  and  said  en- 
TelopeB  were  opeaieA  by  J.  H.  Reed,  a  witn^a 
ai^winted  bf  the  probate  court  of  said  coun- 
ty. 

It  appears  from  the  testimony  that  deceas- 
ed had  been  saflTering  for  several  years  be- 
fore his  death  with  asthma  and  chronic 
nephritis,  or  Brlghf  s  disease.  On  Q»  29th 
of  August  1912,  while  in  a  tent  In  the  state 
of  Texas,  he  was  undergoing  great  pain,  and 
in  oonsequenoe  thereof  committed  suldda 
The  coi*oner  fonnd  In  said  tent.  In  the  hand- 
writing oi  deceased,  tbe  following: 

"August  29,  1912. 

"I  hST»  two  sistMS.  WUmoth  Wright,  hi 
Colombia,  Ma,  sister  BUaabeth  Wren,  Calla- 
way County,  Mo..  Stephens  Store,  Brother  D. 
H.  G&Iispie,  who  lives  in  Rockvale,  Colo.,  nien 
who  I  make  my  home.  I  own  a  house  and  lot 
in  CohunUa,  but  live  la  Coktrado.  Stella  Stui^ 

feon  in  Colorado,  I  want  her  deed  seat  to  her. 
want  Stella  Gillispie  Sturgeon  as  her  own  I 
owe  it  her. 

"A  brother  O.  a  Gillispie  who  Hves  in  Oolnm- 
bia and  attends  to  my  business.  If  it  takes 
more  money  than  I  have  here  he  vrill  pay  it, 
I  have  fifty  dollars  at  Korsville  at  Shriner 
Bank.  I  have  some  money  in  my  pocket  in  my 
purse,  give  me  a  decent  bunal  in  Comfert  Bury- 
ing grounds,  I  prefer  it  here  myself  mv  suffer- 
ing is  severe.  [.Signed]    L.   Gillispie. 

"I  think  God  will  forgive  me  for  this  rash  act 
only  shortening  my  time  a  few  days  or  a  year 
or  so.  My  suffering  has  been  bad  tlie  last  fe« 
nights,  and  tonight  it  takes  two  and  one-half 
hours  to  get  to  my  bed,  it  looks  like  I  would 
faint  and  could  not  get  my  breath,  so  I  think  it 
will  be  over  with  me  by  moming,  at  least  I 
hope  so,  and  as  for  the  future  I  biow  but  ht- 
tle,  hoping  that  God  will  accept  my  spirit  in  the 
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indgment  day,  only  abortening  my  day*  by  tak- 
ing cUorofonn,  so  I  hope  my  time  on  earth  is 
done.  May  God  foq^ve  my  many  sina,  and  re- 
ceive  me  ia  my  i>etition.'' 

The  above  deed  was  signed  and  aidoiowl- 
edged  by  Lycurgns  GUllsple,  in  September, 
1911,  in  the  state  of  C!olorado,  and  was  tiled 
for  record  October  2,  1912,  by  defendant  G. 
Gl  GUllsple,  in  behalf  of  Mrs.  Sturgeon,  and 
the  recording  fee  paid  by  him.  Sfrs.  Storge- 
on  was  not  In  Columbia  on  above  date.  The 
evidence  shows  that  deceased  was  all  right 
mentally  when  the  above  deed  was  executed. 

Deceased  owned  two  hooaes  and  lots  in 
Columbia.  Tbe  one  in  controversy  was 
worth  |1,400  to  |1,600.  It  appears  ffom  the 
evidence  that  defendant  C.  C,  GUllsple  was 
appointed  administrator  of  the  estate  of  said 
L-ycurgus  Gilllspie;  that  he  inventoried  the 
lot  in  controversy  and  paid  the  taxes  thereon 
as  administrator  aforesaid.  There  was  nev- 
er any  transfer  of  the  Insurance  on  the  prop- 
ert7  In  controversy  to  defendant  Sturgeon. 
Deceased  had  stayed  2  years  with  his  sister, 
Mrs.  Wright,  in  Columbia,  Mo.,  and  In  1910 
went  to  Pueblo,  Colo.,  and  stayed  witli  Mrs. 
Sturgeon  about  IS  months. 

Mis.  Wren  testified  that  she  received  a 
letter  from  deceased,  which  was  destroyed. 
In  which  he  stated  that  he  had  built  himself 
a  room  at  Estelle  Sturgeon's;  that  he  had 
furnished  it  with  everything  be  needed ;  that 
he  had  electric  lights  put  In  all  the  house; 
that  he  paid  Eetelle  $20  a  month,  and  bis 
money  was  going  mighty  fast 

Mr.  Harris,  of  Pueblo,  was  an  acquaint- 
ance of  deceased  and  Mrs.  Sturgeon.  He  tea- 
tlfied  that  deceased  said  Mrs.  Sturgeon  "had 
treated  him  with  the  greatest  care  and  kind- 
ness, and  he  was  much  more  satisfied  at 
tbeir  house  than  with  any  of  his  other  rela- 
tions.'' 

Mr.  HoUoran,  the  notary  public  who  took 
the  acknowledgment  of  deceased  to  said 
deed,  testified  that  deceased  told  him  he  had 
a  spell  of  sickness,  that  Mrs.  Sturgeion  had 
tak«i  care  of  him,  and  that  while  be  was 
feeling  all  right  he  wanted  to  deed  her  the 
lot  In  controversy,  so  in  case  he  passed  away 
she  would  have  It. 

The  deposition  of  defendant  Sturgeon  was 
offered  in  evidence^  and  excluded  by  tbe 
court.  The  deed  in  controversy  was  found 
In  said  trunk  with  the  private  papers  of  de- 
ceased. 

The  court  found  that  said  deed  was  not 
delivered  by  L^curgus  GiUisple  In  his  life- 
time, but  was  recorded  by  defendant  Q  C. 
Ollllspie  after  his  death.  The  trial  court  en- 
tered a  decree  setting  aside  said  deed,  di- 
vesting said  Sturgeon  of  tbe  title  obtained 
thereby,  and  vested  the  same  in  tbe  plain- 
tiffs and  other  heirs  of  said  deceased.  Ap- 
pellant filed  a  motion  for  new  trial,  which 
was  overruled,  and  the  cauae  duly  appealed 
to  thisoout. 


Sebastian  ft  Sebastian,  of  Oolombia,  for 
appellants.  Curtis  B.  Rollins,  Jr.,  and  N.  X. 
Gentry,  both  of  Columbia,  for  respondents. 

RAILBT,  C.  (after  stating  tbe  facts  as 
above).  [1]  I.  Appellant  assigns  as  reversi- 
ble error  tbe  action  of  tbe  trial  court  In  ex- 
cluding her  deposition  when  offered  in  evi- 
dence. Section  6354,  R.  S.  1900,  among  other 
things,  provides  that: 

"No  person  shall  be  disqualified  as  a  witness 
in  any  civil  suit:  •  •  •  Provided,  that  iu 
actions  where  one  of  the  original  parties  to  the 
contraet  or  eaiue  of  aoHon  in  itme  and  on  trial 
is  dead,  or  is  shown  to  the  court  to  be  insane, 
the  other  party  to  such  oontraot  or  oauae  of  ac- 
tion shall  not  be  admitted  to  testify  either  in 
his  own  favor  or  in  favor  of  any  party  to  the 
action  claiming  under  him.    •    •    • » 

Appellant  In  her  deposition  testified,  among 
other  things,  to  the  following: 

"Q.  I  win  get  yon  to  state  whether  your 
Uncle  Iiycnrgus  Gillispie,  while  he  was  staying 
at  year  boose,  made  yon  a  deed  to  lot  21  in  block 
1  of  Kelley's  addition  to  the  town  of  Colombia, 
Mo.  A.  Yea,  dr;  he  did.  Q.  Did  yoa  know 
anything  of  his  intention  of  making  this  deed 
until  after  he  had  made  it?  A.  Ten,  sir.  Q. 
Were  yon  with  him  at  the  time  it  was  made? 
A.  No,  sir.  Q.  Had  yon  done  or  said  anything 
to  get  him  to  make  tbe  deed?  A.  I  had  not 
Q.  How  long  was  it  after  the  deed  was  made 
before  you  knew  that  he  made  It?  A.  It  was 
a  few  days  afterwards.  Q.  I  will  get  yon  to 
state  what,  if  anything,  ha  gave  yoa  a  short 
time  before  he  left  you  and  went  to  Texas?  A. 
He  drew  a  deed  and  gave  it  to  me.  I  read  It 
and  It  was  a  deed  to  a  pieee  of  property,  lot 
No.  21,  block  1,  of  KeUey's  adAtion  to  the 
town  of  Columbia,  Boone  county,  state  of  Mis- 
souri. Q.  What  then  did  you  do  with  the  deed? 
A.  I  gave  it  to  him  and  told  him  to  mail  it  to 
my  father,  to  have  it  recorded.  Q.  Was  your 
father  then  living  in  Golnmlaa,  Mo.?  A.  Xes, 
sir." 

It  Is  manifest  that  tbe  above  testtmony 
was  offered  for  the  pnipose  of  showing  that 
deceased  executed  and  tehvwei  to  her  the 
warranty  deed  aooght  to  be  canceled  In  this 
proceeding. 

EUminating  from  appeUanf  s  proffered  tes- 
timony that  part  of  same  relating  to  the  al- 
leged deUnery  to  her  of  said  deed  by  Lycnr- 
fSOa  Gillispie,  the  remainder  of  her  testimony 
is  not  controverted,  and  practically  stands 
admitted  In  the  statement  of  facts  heretofore 
set  out. 

The  real  question  In  this  case  hinges  upon 
the  proitosition  as  to  whether  the  deed  in 
controversy  was  ever  delivered  to  appellant 
in  the  Ufetime  of  deceased.  Under  the  stat- 
ute, supra,  she  is  an  incompetent  witness  to 
testify  as  to  the  alleged  delivery  of  said  deed 
to  her  by  deceased  in  his  lifetime.  Leavea 
V.  Southern  Ry.  Co.,  181  S.  W.  loc  dt  8, 
and  cases  dted;  Eaton  v.  Cates,  176  S.  W. 
loc.  dt.  963 ;  Goodale  v.  Evans,  263  Mo.  loc. 
dt  228,  229,  172  S.  W.  870,  and  cases  dted; 
Lleber  v.  Ueber,  230  Mo.  loc.  cit  13,  143  S. 
W.  468;  WillUms  v.  Edwards,  94  Mo.  447,  7 
S.  W.  429;  Cbandler  v.  Hedrlek,  187  Mo.  App. 
loa  dt  670,  173  S.  W.  93 ;  Digga  v.  Henswi, 
181  Ho.  App.  34,  103  S.  W.  666;   Bone  v. 


Digitized  by 


Google 


1038 


184  SOUTHWBSTBBN  REPORTER 


(Ma 


Friday,  180  Mo.  App.  577-581,  167  S.  W.  509; 
Taylor  v.  George,  176  Mo.  App.  222,  223,  161 

5.  W.  1187;    LeaTca  v.   RaUroad,  171   Mo. 
App.  27,  153  S.  W.  500. 

The  testimony  of  appellant  relating  to  the 
delivery  ot  said  deed  was  properly  excluded 
by  the  trial  court.  The  remainder  of  her 
testimony,  whether  admitted  or  excluded, 
cannot  change  the  result,  and  Is  not  in  con- 
flict with  the  facts  heretofore  stated. 

[t,  3]  II.  With  appellant's  deposition  relat- 
ing to  the  alleged  delivery  of  the  deed  in  con- 
troTersy  excluded,  it  leaves  the  case  in  this 
attitude:  Deceased  was  found  dead  In  his 
tent,  in  the  state  of  Texas,  on  August  29, 
1912.  The  deed  in  controversy  was  in  a  seal- 
ed envelope,  addressed  as  heretofore  stated, 
stamped  and  placed  with  his  private  papers 
in  his  trunk.  The  written  statement  hereto- 
fore set  out,  explaining  the  reason  for  his 
suicide,  was  found  by  the  coroner  in  his  tent, 
but  not  with  his  private  papers.  The  trunk 
containing  said  deed  was  brought  to  Colum- 
bia, Mo.,  and  the  deed  placed  of  record  by 
defendant  C.  0.  Gillispie,  the  father  of  ap- 
pellant. The  latter  was  never  in  possession 
of  said  lot  in  the  lifetime  of  deceased ;  never 
paid  any  taxes  thereon  prior  to  his  death, 
nor  did  she  ever  attempt  to  have  the  insur- 
ance transferred  to  her,  during  the  lifetime 
of  deceased.  There  is  nothing  in  the  record 
to  indicate  that  appellant  did  not  receive 
from  deceased,  in  his  lifetime,  reasonable 
compensation  for  her  care  and  trouble  in 
looking  after  and  boarding  deceased  while  he 
remained  at  her  house  from  June  3,  1910,  to 
February,  1912,  According  to  the  testimony, 
deceased  paid  appellant  $20  per  month  for 
his  board.  He  built  a  room  at  appellant's 
borne,  furnished  it  with  everything  needed, 
and  had  electric  lights  put  in  all  the  house. 
He  wrote  Mrs.  Wren,  his  slater,  that  his 
money  was  going  mighty  test  It  does  not  ap' 
pear  from  the  record  that  appellant  paid  any 
bills  of  deceased  for  nurse  hire,  medicine,  or 
doctors. 

Taking  into  consideration  all  the  forego- 
ing matters,  was  the  trial  court  justified'  In 
holding  that  there  was  no  legal  delivery  of 
the  deed  in  controversy  to  appellant,  during 
the  lifetime  of  deceased?  Lieaving'  out  of 
consideration  her  ovm  testimony  heretofore 
excluded,  appellant  has  signally  failed  to 
show  that  the  foregoing  deed  was  ever  de- 
livered or  passed  beyond  the  control  of  de- 
ceased during  his  lifetime. 

In  the  recent  case  of  Burkey  t.  Bnrkey,  176 

6.  W.  loc.  clt.  624,  Judge  Bond,  in  behalf  of 
this  division,  in  which  all  the  Judges  con- 
curred, very  clearly,  forcefully,  and  tersely 
stated  the  law  of  this  state  as  follows: 

"To  validate  a  deed  there  most  be  a  delivery 
with  the  desim  of  parting  with  title  to  the  prop- 
erl7,  which  delivery,  in  fact  or  by  relation,  most 
take  effect  in  the  lifetime  of  the  grantor." 

The  above  citation  is  sustained  by  an  ar- 
ray of  authorities  in  this  state  tlnd  elsewhere. 


among  which  are  the  following:  Schooler  t. 
Schooler,  258  Mo.  loc.  dt  95,  167  S.  W.  444; 
Terry  v.  Glover,  235  Mo.  loc.  dt.  550,  139  & 
W.  337;  Chambers  ▼.  Chambers,  227  Mo.  lot 
dt.  282,  127  S.  W.  86,  137  Am.  St.  Uep.  567: 
Cook  V.  Newby,  213  Mo.  loc.  clt.  489,  490,  112 
S.  W.  272;  McCune  v.  GoodwllUe.  204  Mo.  lot 
dt.  338,  102  S.  W.  997;  Rausch  v.  Mldid, 
192  Mo.  loc.  dt.  310,  311,  91  S.  W.  99 :  Peters 
V.  Berkemeler,  184  Mo.  loc.  dt.  402.  408, 
83  S.  W.  747 ;  Bunn  v.  Stuart,  183  Mo.  lot 
dt.  383,  81  S.  W.  1091;  Dohmen  v.  Schlief, 
179  Mo.  loc.  dt  600,  78  S.  W.  799;  Griffin  v. 
Mcintosh,  176  Mo.  loc.  dt.  400,  75  S.  W.  677; 
McNear  v.  Williamson,  166  Mo.  loa  dt  367. 
66  S.  W.  160;  Mudd  v.  Dillon,  166  Mo.  lot 
dt  118,  119,  65  S.  W.  973;  McVey  v.  Carr. 
159  Mo.  loc.  dt  662,  60  S.  W.  1034;  PoweU 
v.  Banks,  146  Mo.  lot  dt.  692,  633,  48  a 
W.  664;  Hall  v.  Bank,  146  Mo.  lot  dt  426, 
46  S.  W.  1000;  Sneathen  y.  Sneathen,  104 
Mo.  loc.  dt  209,  16  S.  W.  487.  24  Am.  St 
Rep.  326;  Crowder  v.  Searcy,  103  Mo.  lot 
dt  118,  15  S.  W.  346;  Standlford  v.  Standi- 
ford,  97  -Mo.  lot  dt  238,  239,  10  S.  W.  836, 
3  U  R.  A.  299;  Tobln  v.  Bass,  85  Mo.  lot 
dt  658,  659,  56  Am.  Rep.  392;  Miller  v.  Lull- 
man,  81  Mo.  lot  dt  316,  317 ;  Huey  v.  Huey. 
65  Mo.  lot  dt  692  et  seq.  To  the  same  ef- 
fect are  the  following  authorities  outside  the 
state:  Cook  v.  Brovra,  34  N.  H.  460-474; 
Johnson  v.  Farley,  45  N.  H.  609;  Stevens  r. 
Stevens,  256  111.  loc.  dt  148,  144.  99  N.  K 
917;  Noble  t.  Tipton,  219  111.  loc.  dt  198. 
187,  76  N.  B.  151,  8  L.  R.  A.  (N.  S.)  645: 
Hawes  t.  Hawes,  177  111.  lot  dt  413,  414. 
63  N.  B.  78;  Latimer  ▼.  Latimer,  174  I1L 
lot  dt.  428,  61  N.  E.  548;  Rountree  v.  Smith. 
152  111.  lot  dt  503,  88  N.  E.  6S0;  Dunbar  et 
al.  V.  Meadows  et  al.,  166  Ey.  275,  176  S.  W. 
loc.  clt.  1170;  Sutton,  ett,  v.  Gibson,  etc 
119  Ky.  lot  clt  425,  84  S.  W.  335;  Clark  v. 
Creswell,  112  Md.  lot  dt.  342,  76  AtL  579. 
21  Ann.  Gas.  338;  Heam  v.  Pumell,  110  Md. 
lot  dt  465,  72  Atl.  906;  Russell  v.  May. 
77  Ark.  loc.  dt  92,  93,  90  S.  W.  617;  Young 
V.  McWllliams,  76  Kan.  lot  dt  245,  89  Pat 
12;  Joslin  ▼.  Goddard,  187  Mass.  loc  dt 
167,  72  N.  B.  948;  Gould  v.  Day,  94  U.  S. 
loc.  dt  412,  24  L.  Ed.  232;  Rowley  v.  Bow- 
yer,  75  N.  J.  Eq.  loc.  dt  81,  82,  71  Aa  398: 
Schlicher  v.  Keeler,  67  N.  3.  Bq.  lot  dt.  639, 
61  Atl.  484;  Franklin  Ins.  Co.  v.  Feist  31 
Ind.  App.  lot  dt  396,  396,  68  N.  E.  188: 
Oorr  V.  Martin,  87  Ind.  App.  loc.  dt  659,  77 
N.  E.  870;  Vaughan  v.  Godman  et  al.,  91 
Ind.  191;  Aber  v.  Twichell,  17  N.  D.  229,  116 
N.  W.  95;  In  re  Bell's  Estate,  150  Iowa,  lot 
clt  728,  729,  130  N.  W.  798;  Albrecht  v. 
Albrecht  121  Iowa,  loc.  dt.  524,  96  N.  W. 
1087;  Logsdon  v.  Newton,  54  Iowa,  448.  449. 
6  N.  W.  715 ;  Klttoe  v.  WlUey,  121  Wis.  loc. 
clt.  552,  553,  99  N.  W.  837;  Sapplngfleld  t. 
King,  49  Or.' 102,  89  Pat  lot  clt  143.  90 
Pat  150,  8  L.  R.  A.  (N.  S.)  1066;  Plerson 
V.  Fisher,  48  Or.  lot  dt  283,  K5  Pat  621: 
Cassidy  et  aL  r.  Holland,  27  S.  D.  lot  dt 
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292, 180  N.  W.  771 ;  Kenney  r.  Parka,  125  CaL 
loc  dt  150,  57  Pac.  772;  Bury  v.  Young,  98 
CaL  446,  S3  Pac.  338,  85  Am.  St.  Rep.  186; 
Melrin  v.  Melvln,  8  Cal.  App.  loc.  clt  687,  97 
Pac.  696;  Burk  t.  Sproat,  96  Mlcb.  loc  dt. 
407,  55  N.  W.  985;  Walker  v.  Green,  23 
Colo.  App.  loe  dt  159,  160,  128  Pac.  855; 
2  Greenleaf  on  Er.  aeth  Ed.)  |  297;  3  Wash- 
bum  on  Real  Prop.  (6th  Ed.)  p.  255  and  fol- 
lowing; 9  Am.  &  Eng.  Ency.  of  Law  (2d 
Bd.)  153  et  aeq.;  1  Devlin  on  Real  Estate 
(3d  Ed.)  I  260  and  following.  In  our  opin- 
ion, the  foregoing  authorities  are  concInsiTe 
against  appellant. 

Having  reached  the  conclusion,  as  did  the 
trial  court,  that  there  was  no  legal  delivery 
of  the  deed  In  controversy  to  defoidant  Stur- 
geon, It  is  nnneceasaiy  to  consider  any  other 
questions  discussed  In  the  case.  The  Judg- 
ment below  was  for  the  right  parties,  and  is 
accordingly  affirmed. 

BROWN,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
tBe  court    All  concur. 


CARSON  ▼.  MISSOURI,  K.  ft  T.  RY.  00. 
(No.  17901.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 
March  30, 1916.) 

1.  GONcmTDTioNAi,  Law  «=»278(1)— BinnENX 
Domain  «s»2(l)— Dux  Pbocess  of  Law— 
Tabuno  Pbopkbtt  roE  Pbivatk  Usb— Po- 

XJCS  POWXB. 

A  statute  based  on  the  valid  exercise  of  the 
police  power  does  not  deprive  a  person  of  his 
property  without  due  process  of  law,  contrary 
to  Const,  art.  2,  f  30,  or  Const  U.  S.  Amend. 
14,  i  1,  or  take  private  property  for  private 
use  contrary  to  Const  art  2,  g  20. 

(Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  1 924;  Deo.  Difr.  «s»278(l) ; 
Eminent  Domain.  Cent  Dig.  |  4 ;  Dee.  Dig.  «s» 
2(1).] 

2.  COXTBTS  «s»231(6)— JxnuSDICTIOn— SXTFBKlOt 

Cotrwr— Pbivolous  Objection. 

The  objection  that  Rev.  St  1909,  |  3160, 
requiring  railroads  to  constmct  and  maintain 
ditdies  to  drain  the  surface  water  wherever 
necessary  and  giving  tiie  landowner  the  right 
to  constmct  such  ditcOes  after  notice  and  re- 
cover the  cost  from  the  railroad,  is  class  legis- 
Ivtioii,  contrary  to  Const  art  4,  i  63,  raises  no 
substantial  constitati«mal  questiou  sufficient  to 
give  the  Suprone  Court  jurisdiction  of  an  ap- 
peal from  a  judgment  agiunst  the  railroad  com- 
pany for  damages  caused  by  its  failure  to  con- 
struct the  ditch. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent 
dU.  S  658;   Dec.  Dig.  «s>231(6).] 

Appeal  from  Circuit  Court,  Cooper  CJoon- 
ty;  J.  G.  Slate,  Judge. 

Action  by  Hinton  Y.  Carson  against  the 
Missouri,  ELansas  &  Texas  Railway  Com- 
pany.    Judgment  for  the  piaintiir,  and  de- 


fendant appeals.     Case  transferred  to  the 
Court  of  Appeals. 

Plaintiff  sues  in  two  counts  to  recover  dam- 
ages to  his  crops  in  the  years  1910  and  1912, 
alleged  to  have  been  occasioned  by  overflow 
water  up<Ht  his  farm,  which  it  la  diarged  was 
caused  to  remain  upon  his  farm  in  Howard 
county,  because  defendant  failed  to  construct 
ditches  along  its  railroad  bed  to  the  north 
of  plaintifTs  farm. 

The  railroad  track  and  right  of  way  Is  to 
the  north  of  plaintiff's  farm,  and  the  farm 
abuts  on  said  right  of  way.  The  railroad 
runs  east  and  west,  or  practically  so,  at  the 
point  where  the  farm  abuts  the  right  of  way. 
The  negligence  charged  is  that  stated  in  the 
first  count  of  the  petition: 

"That  the  construction  of  defendant's  said 
rsilroad  along  and  adjacent  to  plaintiff's  said 
land  obstmcted  the  drainage  of  water  there- 
from and  prevented  it  from  passing  off  from  said 
land  through  its  natural  outlets,  and  that  ditch- 
es along  the  side  of  said  roadbed  connected  with 
drains  and  water  courses  then  existing  were 
rendered  necessary  by  the  construction  of  said 
railroad  so  as  to  afford  sufficient  outlet  to  drain 
and  carry  off  the  water  that  accumulated  on 

glaintiff's  land  alongside  railroad,  and  was  con- 
ned thereon  by  reason  of  the  construction  of 
said  roadbed,  and  to  afford  an  outlet  for  said 
water  into  such  drains  and  water  courses,  with 
which  ditches  alont;  the  side  of  said  railroad 
could  and  should  have  t>een  connected.  That 
at  all  the  times  hereinafter  mentioned,  there 
was  east  of  plaintiff's  land  a  water  course  known 
as  "Salt  creek";  that  said  Salt  creek  emptied 
into  the  Missouri  river;  that  a  ditch  on  each 
side  of  defendant's  railroad  near  plaintiff's  land 
could  and  should  have  been  constructed  connect- 
ing with  Salt  creek;  and  that  sudi  ditches  were 
rendered  necessary  by  the  construction  of  said 
railroad.  That  defendant  wholly  failed  and 
neglected  to  cause  to  be  constructed  and  main- 
tained ditches  along  the  sides  of  its  said  rail- 
road near  the  plaintiff's  said  land  to  connect 
with  drains  and  water  courses  then  existing  as 
aforesaid  so  as  to  afford  a  sufficient  outlet  to 
drain  and  carry  off  the  surface  and  overflow 
water  that  accumulated  on  plaintiff's  said  land 
south  of  defendant's  said  railroad.  That  upon 
the  contrary,  the  defendant,  by  its  roadbed,  im- 
peded the  flow  of  the  water  and  caused  it  to  be 
gathered  together  in  great  quantities  on  plain- 
tifTs land  on  the  south  side  of  said  railroad,  and 
wholly  neglected  and  failed  to  provide  ditches 
upon  the  sides  of  its  railroad  to  carry  the  same 
off  to  the  natural  water  conrses.  That  in  con- 
sequence of  defendant's  failure  to  construct 
such  ditches  along  the  sides  of  said  railroad  as 
required  by  the  statutes  in  such  cases,  plain- 
tiff's said  land  on  or  about  the  13tb  of  June, 
1912,  was  overflowed,  and  the  water— by  rea- 
son of  the  defendant's  embankment  and  its 
roadbed— was  retained  upon  plaintiff's  said  land 
for  a  long  space  of  time,  to  wit,  forty-Sve  (45) 
days,  and  in  consequence  thereof  the  com  grow- 
ing upon  twenty-eight  (28)  acres  of  said  land 
of  the  value  of  five  hundr<>d  and  four  dollars 
($504)  was  thereby  totally  destroyed,  and  the 
corn  upon  another  twenty  (20)  acre  tract  upon 
plaintiff's  land  was  damaged  to  the  extent  of 
two  hundred  forty  dollars  (|:240.00),  and  the 
wheat  growing  upon  tliirty  (30)  acres  of  land 
was  damaged  to  the  extent  of  three  hundred 
and  fifty  dollars  ($350.00);  all  of  said  crops  be- 
ing then  and  there  the  property  of  this  plain- 
,  tiff  and  the  damage  and  mjury  to  the  same  was 
I  caused  by  defendant's  neglect  and  failure  to  con- 
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struct  ditches  upon  the  ddes  of  its  said  rail- 
road as  aforesaid. 

"Wherefore  plaintift  says  that  he  has  sustain- 
ed damages  in  the  sum  of  one  thousand  ninety- 
four  dollars  (|1,094.00),  and  for  which  amount, 
with  costs,  he  asks  judgment" 

The  negU^nt  charge  In  the  second  count 
for  the  year  1010  Is  the  game.  The  answer 
of  the  defendant  (1)  denies  the  necessity  of 
ditches,  and  denies  that  its  roadbed  occasion- 
ed the  accumulation  of  water  upon  plaintiff's 
lands ;  (2)  denies  that  ditches  could  have  or 
should  hare  been  constructed  to  Salt  creek, 
and  denies  that  plaintiff  suffered  any  dam- 
ages in  consequence  of  a  follure  to  construct 
such  ditches ;  (8)  general  denial ;  (4)  defend- 
ant also  pleads  an  unusual  and  extraordinary 
rainfall  at  the  time  stated  in  the  petition; 
(5)  tltat  section  3150,  B.  S.  1909,  upon  which 
plaintiff  relies,  is  violatiTie  of  both  the  state 
and  federal  Constitutions,  pointing  to  the  ex- 
act provisions  of  each  instrument  claimed  to 
have  been  violated  by  the  act.  The  answer 
to  the  two  counts  are  in  point  of  facts  prao- 
tically  the  same.    Reply,  general  denial. 

Upon  a  trial  before  a  Jury  plaintiff  recov- 
ered by  verdict  $687.50  on  first  count,  and 
$212.50  on  second  count  From  the  judg- 
ment entered  upon  such  verdict,  the  defend- 
ant lias  appealed.  The  constitutional  ques- 
tions bring  the  case  here. 

J.  W.  Jamison,  of  St  Louis,  for  appellant 
Sam  O.  Major,  of  Fayette,  and  Williams  & 
Williams,  of  Boonville,  for  respondent 

6RA.VBS,  P.  J.  (after  stating  the  fbcts  as 
above).  It  will  be  noted  that  our  Jurisdic- 
tion is  wholly  dependent  upon  constitutional 
questions.  These  constitutional  mandates, 
of  which  section  3150,  R.  S.  1909,  is  charged 
as  being  violative  of,  are  section  20,  article 
2,  of  Missouri  Oonstltution;  section  30,  arti- 
<de  2,  of  Missouri  Oonstltution;  section  53 
of  article  4  of  Missouri  Constitution;  and 
the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States. 

Section  20  of  article  2  prohibits  the  taking 
of  private  property  for  private  use  without 
compensation,  section  30  of  article  2  Is  tb« 
due  process  of  law  clause.  Section  53  of  artl- 
de  4  is  the  section  relating  to  local  or  spe- 
cial laws.  So  much  for  the  state  Conatitu- 
Uon. 

The  Fourteenth  Amendment  of  the  federal, 
Constitution  (section  1  the  portion  Invoked 
here),  so  far  as  applicable,  reads: 

"No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  UiUteid  States,  nor  shall  any, state 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  vdthin  its  jurisdiction  the  equal  protec- 
tion of  the  laws." 

[11  The  instant  case  was  not  appealed  un- 
til May  24, 1913.  Fourteen  days  prior  to  this 
appeal  this  court  in  banc  handed  down  an 
opinion  in  the  case  of  Tranhnrger  v.  Rail- 
road, 260  Ma  46,  156  S.  W.  694.  in  which 


the  constitutionality  at  the  act  ol  1907  (Laws 

of  1907,  p.  169)  was  Involved.  That  act  is 
now  section  3150,  R.  B.  1909.  In  Tranbarg- 
er's  Case  the  constitutional  matters  were  thua 
alleged   by  this  same  defendant: 

"Further  answering,  defendant  says  that  tee- 
tion  1110  of  the  Revised  Statutes  of  Misaoori, 
1809,  as  amended,  .is  unconstitatioBal  and  void 
in  this: 

"First  That  it  deprives  and  denies  to  this 
defendant  the  equal  protection  of  the  law,  as 
guaranteed  to  it. under  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States, 
and  it  is  also  in  contravention  of  the  cause  of 
the  state  Constitution,  which  provides  that  pri- 
vate .property  shall  not  be  taken  for  private 
use. 

"Second.  Because  the  said  statute  imposes  a 
penalty  which  is  excessive  and  exorbitant  for 
the  infringement  of  a  private  right  not  .pub- 
lished by  indictment  or  information,  and  does 
not  provide  to  whom  the  penalty  shall  go  or 
the  person  or  i>arty  entitled  thereto,  all  in  vio- 
lation of  section  26  of  article  2  of  the  Consti- 
tution of  Missouri. 

"Third.  Because  said  action  is  in  violation  of 
the  first  section  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  in  that 
it  deprives  the  defendant  of  its  pro[>erty  without 
due  process  of  law,  and  vithout  just  compen- 
sation or  any  compensation  whatever. 

"Fourth.  Because  said  statute  is  ez  post 
facto  and  retrospective  in  its  effects  or  opera- 
tion, and  takes  from  this  defendant  vested 
rights  and  impairs  its  contract  obligationa,  all 
contrary  to  section  15,  article  2,  of  the  CDDSti- 
tution  of  Missouri. 

"Fifth.  Because  the  act  in  question  contains 
more  than  one  distinct  subject-matter,  contrary 
to  section  28  of  article  4  of  the  ConstitutioD 
of  Missouri. 

"Wherefore  defendant,  having  fully  answered, 
prays  to  be  discharged  with  its  costs  in  this  be- 
half expended." 

In  the  Tranbarger  (?ase,  supra.  Judge  B<«d 
summarized  the  defendant's  answer  thus: 

"The  answer  of  defendant  was  (1)  a  general 
denial;  (2)  a  plea  of  inevitable  accident  caused 
by  an  alleged  extraordinary  overflow  of  the 
Missouri  river;  (3)  the  existence  of  its  railroad 
and  embankment  in  its  present  condition  for  a 
period  of  35  years,  as  creating  a  prescriptive 
right  against  any  recovery  by  plaintiff:  (4)  the 
unconstitutionality  of  the  act  upon  whidi  the 
suit  was  brought. 

He  then  holds  that  the  law  la  a  constitu- 
tional and  valid  exercise  of  the  poUce  pow- 
er of  the  state,  and  an  exercise  of  such  in 
no  way  violative  of  the  due  process  and 
equal  privilege  clause  of  the  federal  Four- 
teenth Amendment.  Xbe  pleadings  In  the 
TrBnl>arger  Case  forced  the  construction  of 
every  constitutional  question  involved  in 
this  case,  save  and  except  the  alleged  viola- 
tion of  section  53  of  article  4  of  the  Missouri 
Constitution.  Judge  Bond  held  that  tbe  law 
was  the  due  exercise  of  the  police  power  of 
the  state  under  our  (Constitution.    He  said: 

"All  powers  of  government  which  regulates 
the  public  health,  welfare  and  the  propertT 
rights  of  Ita  people — these,  no  state  can  strip 
itself  of,  for  that  would  reader  it  incapable  o' 
carrying  out  the  prime  purposes  of  its  creatioL. 
The  snnctlty  and  import  of  this  attribute  of  sot- 
erelgnty  are  recognized  in  the  Constitution  of 
this  state,  to  wit  'The  exerdse  of  the  poUce 
power  of  the  state  shall  never  be  abridged,  or 
80  construed  as  to  permit  corporationa  to  con- 
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duct  their  businena  In  such  manner  as  to  in- 
fringe the  equal  rigfata  of  individuals,  or  the 
general  wdl-Deing  of  the  state.'  Article  12, 
section  5,  Gonstitation  of  Mlasonri.  The  only 
restrictionB  upon  the  exerdae  of  this  faculty 
are  that  ita  use  shall  be  reasonably  adapted  to 
the  ends  for  which  it  is  giveUj  and  that  it  shall 
not  infringe  any  right  or  privilege  guaranteed 
by  the  federal  Constitution.  The  authorities 
and  cases  demonstrating  these  prindplea  ore 
uniform." 

In  holding  the  law  a  valid  and  constlta- 
tlonal  exerdae  of  the  police  power  of  the 
state,  he  necessarily  held  that  It  was  not 
vlolatiTe  of  either  the  state  or  federal  due 
process  clause.  A  valid  exerdse  of  the  police 
po^er  Is  due  process  of  law.  Nor  conld  such 
constitutional  exerdse  of  the  police  power 
violate  the  clause  of  the  Oonstltutlon  relative 
to  taMngr  private  property  for  private  use. 

[2]  It  Is  dear  therefore  that  all  constltn- 
tional  questions  lodged  here  in  this  case 
were  disposed  of  prior  to  the  appeal  herein, 
except  the  one  thus  pleaded  In  the  answer: 

"And,  further,  that  said  act  is  class  legislation 
within  the  purview  and  meaning  of  section  53 
of  article  4  of  the  Constitution  of  the  state  of 
Missouri." 

1M&W.-66 


Ab  to  this  question  we  can  only  say  tliat 
there  is  no  such  substance  in  the  contention 
as  to  make  It  such  c<mstitutional  question  as 
to  confer  Jurisdiction  upon  this  court.  If 
the  answer  had  averred  that  the  law  violated 
section  3  of  article  U.  of  the  Missouri  Con- 
stitution, it  would  have  come  Just  aa  near 
raising  a  constitutional  question  as  it  does 
now.    Said  section  3  reads: 

"Separate  free  public  schools  shall  be  estab- 
lished for  the  education  of  children  of  African 
descent" 

There  most  at  least  be  some  substance  to 
the  oonstitntlonal  question  before  it  possesses 
the  vitality  to  force  Jurisdiction  herew  _  This 
last  clause  of  the  answer,  quoted  supra, 
raises  no  snhetantlal  constitutional  question, 
such  as  to  confer  Jurisdiction,  and  the  other 
constitutional  questions  having  been  passed 
upon  in  the  Tranbarger  Case,  supra,  prior  to 
the  appeal  in  this  case,  they  are  not  open 
questions  in  this  case.  The  case  should  be 
transferred  to  the  Kansas  City  Court  of 
Appeals  for  disposition  on  the  merits. 

It  18  so  ordered.    All  concur. 
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WBST  T.  6LISS0N  et  al.    (No.  6696.) 

(Oourt    of   Civil    Appeals   of   Texas.     Austin. 

March  8,  1916.    On  Motions  for  Bebear- 

ing,  AprU  12,  1916.) 

1.  Wills  «s»1— fl^sTAUENTABT  Powkb— Bx- 

TBNT. 

A  testator  can  dispose  of  his  property  by 
will  in  any  manner  he  sees  fit,  provided  he  does 
not  contravene  the  law  of  the  state. 

[£>1.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1;   Dec.  Dig.  «s>l.] 

2.  Wills  i8=>439—Constbuction— Intent  of 
Tkstatob. 

It  is  the  dnty  of  courts  to  construe  a  will 
so  as  to  carry  into  effect  the  will  of  the  testator. 
[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  li  962,  955,  957 ;    Dec.  Dig.  <8=3439.] 

3.  Wills    9=9466— Gonstbuotion  —  Mxanino 
or  WoBDS. 

Words  in  a  will  are  to  be  construed  in  their 
ordinary  meaning,  unless  the  context  shows'  that 
a  different  meaning  should  be  given. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  974;   Dec.  Dig.  <S=>466.] 

4.  Wills    «=»470   —    CoNSTsncnoN    as    a 
Whole. 

The  entire  will  must  be  looked  into  to  as- 
certain the  testator's  intention,  and,  if  possible, 
each  clause  must  be  construed  so  as  to  harmo- 
nize with  all  other  clauses. 

[£M.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  J  988;    Dec.  Dig.  «=9470.] 

6.  Wills    «=»441—Constbuctioi»— Situation 

or  Testatob. 

In  case  of  ambiguity,  the  aitnation  «t  the 
testator  at  the  time  of  executing  the  will  shoold 
be  considered. 

[Ea.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  958 ;   Dec.  Dig.  <S=3441.I 

6.  Wills  «=»602(3)—CoNSTBnoTioN— Estates 
Cbeated— Limitation  or  Fee. 

Where  one  clause  of  a  will  gave  all  the 
property  to  the  daughter  of  testatrix  in  fee, 
while  the  following  clause  provided  that,  if  the 
daughter  should  die  without  heirs  of  her  own, 
the  property  or  the  residue  thereof  should  go  to 
another,  the  two  clauses  should  be  construed  to- 

f ether,  and  the  absolute  estate  granted  by  the 
rst  clause  is  limited  by  the  second, 
raa.  Note.— For  other  cases,  see  Willa,  Cent 
Dw.  S  1354;    Dec.  Dig.  <8=»602(3).] 

7.  Wills     «=>506(4)     —     Constbuotion     — 
"Hkibs." 

In  a  will  giving  the  property  to  the  daugh- 
ter of  testatrix  in  fee,  but,  if  she  should  die 
without  heirs  of  her  own,  then  to  another,  the 
word  "heirs"  means  children.  Citing  4  Words 
and  Phrases,  Heirs. 

[E}d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  g|  1093-1095:    Dec.  Dig.  «=»506(4).] 

8.  Wilis  «=9616(4)—Oon8Tbuotion— Estates 
Cbbated— Limitation  or  Fee. 

A  will  which  gave  the  property  to  the 
daughter  of  testatrix  in  fee,  with  the  prorision 
that,  if  the  daughter  should  die  without  children 
of  her  own,  the  property  or  the  residue  of  the 
same  should  go  to  another,  gives  the  daughter 
the  absolute  power  to  dispose  of  the  property 
during  her  lifetime. 


[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1421 ;   Dec.  Dig.  «=>616(4).] 

On  Motions  for  Rehearing. 
9.  Wills  «=>545(6)— Constbuotion  — Condi- 
tion—Subvivinq  Heib. 

Where   a   will   gave   the   property   to    the 
daughter  of  testatrix  in  fee,  with  a  provision 


that,  if  the  daughter  should  die  without  diildren 
of  her  own,  the  property  should  go  to  another, 
it  was  intended  to  bequeath  the  residue  to  the 
other  in  case  there  should  be  no  children  sur- 
viving the  daughter,  not  merely  in  case  she 
should  never  have  any  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig   I  1176 ;   Dec.  Dig.  <S=»545(6).] 

10.  Wills     «=3602(3)  —  Consteuction  —  Es- 
tates Cbeated— QuALiriED  Fee. 

The  estate  created  by  •  wUl  giving  the 
property  to  a  daughter  and  her  heus  in  fee, 
with  a  provision  that  if  she  die  without  chil- 
dren, it  or  the  residue  shall  go  to  another,  is  a 
qualified  fee,  not  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1354 ;   Dec.  Dig.  «=»602(3).l 

Appeal  from  District  Court,  McLennan 
County ;   B.  J.  Clark,  Judge. 

Action  by  Lula  West,  by  her  guardian  ad 
litem,  against  Anole  Calvert  Gllssou  and 
another,  to  construe  a  will.  From  a  Judg- 
ment construing  the  will  In  accordance  with 
defendants'  contention,  plalntUT  appeals. 
Reversed  and  remanded. 

James  P.  Alexander,  of  Waco^  for  iq>pel- 
lant  Oltorf  &  01t<Hrf,  of  Marlin,  for  appel- 
lees. 

JENKINS,  J.  This  case  involves  the  con- 
struction of  the  will  of  Mrs.  Fannie  Calvert 
deceased,  who  was  the  mother  of  Mrs.  Annie 
Calvert  Glisson,  the  appellee  herein,  and 
the  grandmother  of  Lula  West,  the  appel- 
lant herein,  which  will  is  as  follows: 
"The  State  of  Texas,  pounty  of  McLennan. 

"Know  all  men  by  these  presents:  llat  I, 
Fannie  Calvert,  of  the  county  and  state  afore- 
said, being  in  sound  and  disposing  mind  and 
memory,  and  being  desirous  to  settle  my  world- 
ly affairs  while  I  have  strength  to  do  so,  do 
make  this  my  last  will  and  testament,  revoking 
all  others  heretofore  made  by  me : 

"(1)  I  desire  and  direct  that  all  of  my  just 
debts  be  paid  out  of  my  estate  without  delay, 
by  my  executrix  hereinafter  appointed. 

"(2)  It  is  my  will  and  desire,  that  all  the 
property,  both  real  and  personal.  I  may  die 
seized  and  possessed  of,  after  the  payment  of 
my  jnst  debts,  together  with  all  the  expenses 
incident  to  the  probating  of  this  will,  shall  pass 
to  and  vest  in  fee  simple  in  my  beloved  daugh- 
ter, Annie  Calvert,  and  her  heirs. 

"(3)  It  Is  my  desire  and  wUl  that  if  said 
Annie  Calvert  die  without  heirs  of  her  own, 
then  the  property  or  residue  of  same  herein  be- 
queathed shall  pass  to  and  vest  in  fee  simple 
in  my  granddaughter,  Lula  West 

"(4)  I  hereby  appoint  and  constitute  my 
daughter,  Axmie  Calvert  executrix  of  this  my 
last  will  and  testament  and  direct  that  no  bond 
or  security  be  required  of  her  as  executrix. 

"(6)  It  IS  my  will  that  no  other  action  shall 
be  nad  in  the  county  court  in  the  administra- 
tion of  my  estate  than  to  prove  and  record  this 
will  and  to  return  an  inventory  and  appraise- 
ment of  my  estate  and  list  of  claims. 

"In  witness  whereof,  I  have  hereunto  set  my 

hand  this day  of ,  A.  D.  1912. 

"Mrs.  Fannie  Calvert 

"Signed,  declared,  and  published  by  Mrs.  Fan- 
nie Calvert  as  her  last  will  and  testament  in 
the  presence  of  us,  the  attesting  witnesses,  who 
have  hereto  subscribed  our  names  in  the  pres- 
ence of  said  Mrs.  Fannie  Calvert  at  her  spedsl 
instance  and  request,  this  23d  day  of  January, 
A.  D.  1912.  W.  A.  Hamilton. 

"J.  W.  Lauterbadt." 
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Tbis  will  was  duly  admitted  to  probate 
tn  McLennan  county. 

[1,2]  A  testator  Is  entitled  to  dispose  of 
hla  property  by  will,  in  any  manner  that 
SQch  testator  may  see  fit,  provided  the  same 
does  not  contravene  the  law  of  this  state. 
Hancock  t.  Butler,  21  Tex.  806w  It  is  the 
duty  of  oenrts  to  so  construe  a  will  as  to 
carry  Into  tf  ect  the  wiU  of  the  testator. 

L3-S]  In  determining  the  intention  of  the 
testator  the  usual  rules  of  construction  of  all 
written  Instruments  are  apidlcable,  that  Is  to 
say  (a)  words  are  to  be  constmed  In  their 
(H'dlnary  meaning,  unless  it  appears  from  the 
context  that  a  different  meaning  sbonld  be 
g;lven;  (b)  the  entire  In&trument  must  be 
looked  to,  and,  If  possible,  each  clause 
thereof  must  be  so  construed  as  to  harmo- 
nize with  all  other  clauses;  (c)  in  case  of 
ambiguity,  the  Bltuatl<»  of  the  testator  at 
the  time  of  executing  the  will  should  be  tak- 
en into  consideration.  McMurry  ▼.  Stanley, 
60  a>ex.  230,  6  S.  W.  412 ;  Harlng  v.  Shelton, 
103  Tex.  10,  122  8.  W.  14;  Cottiell  T.  More- 
man,  13ft  &  W.  126;  Hancock  v.  Butler, 
supra. 

In  McMuny  r.  Stanley,  supra,  the  court 
said: 

"In  conatming  the  will  all  of  its  providons 
ahonld  be  looked  to  for  tbe  purpose  of  ascertain- 
ing what  the  real  intention  of  tbe  testatrix 
was;  and,  if  this  can  be  ascertained  from  the 
language  of  the  instrument,  then  any  particular 
paragraph  of  the  will  which,  considered  alone, 
would  indicate  a  contrary  intent  must  yield  to 
the  intention  manifested  by  the  whole  instru- 
ment" 

[>]  At  the  time  of  the  execution  of  tbe 
wUl  Mrs.  Fannie  Calvert,  deceased,  was  tbe 
owner  In  her  own  separate  right  of  certain 
real  estate;  She  had  a  husband  and  a 
daughter,  liiss  Annie  Galvert,  who  ^as  since 
married  H.  8.  Glisson,  who  is  Joined  herein 
pro  forma.  She  also  tiad  a  granddaughter, 
Lola  West,  who  was  then  and  still  is  a  mi- 
nor. These  were  her  only  heirs.  Tbe  second 
clause  of  the  will,  as  above  set  out.  If  tt  be 
construed  independently  of  tbe  third  clause, 
vests  the  appellee  with  full  fee  simple  title 
to  the  property  owned  by  the  executrix  at 
the  time  <xC  her  death ;  and  it  is  the  conten- 
tion of  appellee  that  this  (dause  of  the  will 
should  be  so  construed,  witbout  reference  to 
the  third  €lause.  But  It  is  evident  that  the 
testatrix  meant  sometb,ing  by  the  third  clause 
of  the  wlU,  otherwise  it  would  not  have  been 
Inserted  therein,  and  we  think  the  two  claus- 
es should  be  construed  the  same  as  if  they 
had  both  been  inserted,  in  one  clause.  Giving 
It  this  construction,  the  will,  in  effect,  reads 
that  her  daughter  shall  have  all  of  her  prop- 
erty in  fee  simple,  unless  she  dies  without 
heirs  of  her  own.  In  whidi  event  the  prop- 
erty or  residue  at  the  same  shall  belong  to 
the  granddaughter. 

[7]  We  think  the  words  "without  heirs  of 
ber  own'.'  should  be  constmed  to  mean  "with- 
out  ehlldrcn  of  her   own."     "Heirs"  may 


mean  children.  Slmonton  r.  White,  93  Tex. 
66,  B3  S.  W.  339,  77  Am.  St.  Rep.  824 ;  Dolan 
V.  Meehan,  80  S.  W.  99 ;  Hancock  v.  Butler, 
21  Tex.  809;  Brooks  v.  Evetts,  33  Tex.  732; 
Words  &  Phrases,  vol.  4,  pages  3246,  3249, 
3250,  3251,  3252.  It  Is  very  unusual  for  any 
one  to  die  witbout  "heirs,"  If  this  word  be 
construed  in  its  ordinary  sense — that  is  to 
say,  kindred  who  are  capable  of  inheriting 
— and  ■  it  evidently  was  not  contemplated 
that  tbis  would  be  tbe  condition  of  the 
daughter  of  the  testatrix.  Inasmuch  as  she 
then  had  living  a  father  and  a  niece,  who, 
if  they  had  died  prior  to  tbe  decease  of  the 
daughter,  would  perhaps  themselves  have 
left  heirs,  who  would  probably,  in  such  event, 
have  been  the  heirs  of  the  daughter  Annie. 
Had  the  daugbter  Annie  died  unmarried  and 
without  issue,  the  granddaughter  would  have 
been  one  of  her  heirs,  but  not  her  only  heir 
had  her  father  survived  her,  and  not  her 
only  heir  had  she  married  and  ber  husband 
survived  ber.  But,  in  such  case,  it  Is  evident 
that  the  testatrix  did  not  mean  that  ber 
granddaughter  Lula  West  should  Inherit  a 
portion  of  the  prc^erty  as  the  heir  of  ber 
daughter  Annie,  nor.  Indeed,  that  she  should 
Inherit  any  part  of  It  as  sudi  heir,  but  that 
she  should  take  the  same,  or  tbe  residue 
thereof,  under  the  will. 

It  Is  the  contention  of  appellee  that,  Inas- 
much as  the  second  clause  of  the  will  is 
clear  and  explicit,  it  should  not  be  modified 
by  the  third  clause  because  of  ambiguities 
in  tbe  same;  but  if,  after  giving  appellee 
the  benefit  of  all  doubt  that  may  arise  from 
such  ambiguities,  there  still  remains  any 
beneficial  Interest  in  appellant  under  the 
third  clause  of  tbe  wiU,  the  san;e  should  be 
recognized.  Tbe  ambiguities  referred  to  are 
"without  heirs  of  her  own"  and  "residue 
of  same."  For  the  reasons  stated,  we  think 
that  it  is  clear,  looking  to  the  whole  will, 
that  the  words  "without  heirs  of  her  own" 
meant  "without  children  of  her  own." 

[8]  As  to  the  words  "residue  of  same,"  we 
think  the  doctrine  announced  in  McMurry 
V.  Stanley  and  Cottrell  v.  Moreman,  supra, 
should  control.  The  clauses  of  tlie  vrlll  un- 
der consideration  In  McMurry  v.  Stanley 
were  as  follows: 

"Third.  It  is  my  will  and  desire  that  my  be- 
loved husband  shall  hare  all  of  my  property, 
both  real,  personal  and  mixed,  whatever  the  in- 
terest may  be,  whether  separate  or  community 
interest,  and  that  he  shall  have  full  power  and 
control  over  same,  to  use  and  dispose  of  as  he 
may  desire. 

"Fourth.  It  is  my  will  and  desire  that  at  his 
death  should  he  have  any  of  said  property  still 
remaining  in  his  possession  not  disposed  of,  or 
used  by  him,  that  the  same  shall  be  fdven  by  him 
to  my  nieces  Jessie  McHorry  and  Ijlora  Brown, 
daughters  of  Vina  and  Taylor  Brown." 

It  wUl  be  seen  that  the  third  clause  of  tbe 
will,  as  above  set  out  In  that  case.  If  taken 
by  itself,  vests  full  title  In  the  husband;  but 
the  court  said: 

"The  third  paragraph  rannot  be  construed  and 
held  to  pass  to  her  husband  an  absolute  estate 
in  fee  for  his  sole  'benefit,  without  nallifying  the 
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■uooeediiig  paragraph;  and,  under  well-settled 
rulea  for  the  oonstruction  of  Bnch  instrnmeuts, 
we  do  not  feel  authorized  to  do  this,  or  to  hold 
that   she   so   intended." 

The  court  beld  that  the  husband  took  un- 
der the  will  an  estate  In  fee  in  the  entire 
property,  but  that  this  was  In  trust  for  the 
beneficiaries  named  in  the  fourth  paragraph 
of  the  will,  except  as  their  right  was  limited 
by  the  right  given  to  him  to  use  and  dispose 
of  the  property  during  his  lifetime,  which 
was  glyen  by  the  express  terms  of  the  wilL 

In  Cottrell  t.  Moreman,  supra,  the  third 
clause  of  the  will  was  as  follows: 

"I  will  and  bequeath  to  my  beloved  husband, 
M.  Ik  Gee,  all  m:^  real  and  personal  property 
that  I  may  be  seised  and  possessed  of  at  my 
death,  in  tee  simple,  to  have,  control,  use  and 
enjoy  as  he  sees  St  as  long  as  he  lives,  but  if 
at  lus  death  there  remains  any  of  said  estate 
then  the  remainder,  whatever  it  be  or  whatever 
be  the  amonnt  is  to  revert  from  him  to  my  near- 
est kin  then  living  and  divided  equally  among 
them."  M  -w         -« 

The  court  said: 

"The  trial  court,  in  effect  held  that  the  de- 
vise to  M.  Ii.  Gee  in  the  wul  did  not  vest  the 
title  to  the  property  in  M.  L.  Gee  in  fee  simple, 
but  odIjt  vested  in  him  an  estate,  subject  to  his 
disposition  during  life,  with  remainder  to  vest 
in  the  two  married  daughters  of  Mrs.  Gee,  who 
are  now  living.  We  are  of  the  opinion  that  the 
trial  court  properly  construed  the  will.  •  •  • 
His  clause  does  not  come  witbdn  the  rule  In 
Shelley's  Case,  which  is  a  rule  of  property  in 
this  state,  but  we  think  it  clear  from  the  lan- 
guage used  Mrs.  Alice  Gee  intended  to  bequeath 
to  her  husband  her  property  to  use  and  enjoy 
aa  he  saw  fit  during  his  life,  and,  if  at  his  deadi 
he  had  not  disposed  of  any  or  all  of  it,  what  re- 
mained was  to  become  the  property  of  her  near- 
est of  Mn." 

The  will  In  the  instant  case,  as  in  the  case 
last  above  referred  to,  first  devised  the  prop- 
erty of  the  testatrix  to  her  daughter  In  "fee 
simple,"  but  the  third  clause  devised  the 
residue  thereof  to  her  granddaughter.  By 
the  third  clause  of  the  will  in  the  case  of 
CottreU  v.  Moreman,  supra,  it  was  held  that 
the  husband  took  only  a  life  estate  with  pow- 
er to  dispose  of  the  same,  which  is  equiva- 
lent to  the  expression  used  In  McMurry  t. 
Stanley,  supra,  that  the  legatee  took  the  es- 
tate In  trust  as  to  the  undisposed  portion 
thereof,  for  the  benefit  of  the  other  legatees 
therein  named.  The  will  In  the  instant  case 
did  not.  In  express  terms,  give  the  legatee 
power  to  dispose  of  the  property;  but  we 
think  the  expression  In  the  third  clause  "res- 
idue of  same,"  when  taken  In  connection 
with  the  expression  in  the  second  clause, 
"fee  simple"  should  be  construed  to  give  the 
appellee  a  life  estate  In  the  property  of  the 
testatrix,  with  power  to  dispose  of  the  same 
or  any  part  thereof;  and  that,  if  any  of  said 
prc^)erty  should  remain  undisposed  of  at  the 
death  of  appellee,  the  same  will  become  the 
property  of  Lula  West  as  the  residuary  lega- 
tee under  said  will.  This  decision  is  based 
upon  the  fact,  as  shown  by  the  statement  of 
facts,  that  appellee  has  no  children  and  it  is 
not  contemplated  that  she  will  ever  have. 

The  court  below  construed  the  will  herein 


as  vesting  an  absolute  fte  simple  title  In  ap- 
pellee^ For  the  reasons  stated,  the  Judgment 
of  the  trial  court  Is  reversed,  and  this  case 
Is  remanded,  with  Instructions  to  eater  judg- 
ment aa  herein  Indicated. 
Beversed  and  remanded,  with  lnstnictloii& 

On  Motions  for  Reheating. 

[I]  Both  appellant  and  appellees  have  filed 
motions  for  rehearing  herein,  with  lengthy 
arguments  and  citations  of  numerous  anthor- 
itlee.  After  carefully  examining  same,  the 
conduslon  at  whldi  we  hare  arrived  does  not 
differ  in  Its  practical  effect  trom  that  an- 
nounced In  our  original  opinion  herein.  We 
adhere  to  the  view  that  the  words  "heirs  ot 
her  own,"  used  in  the  will,  meant  "«*lldren." 
and  that  the  win  meant  to  bequeath  the  resi- 
due of  the  estate  to  liula  West  In  the  event 
Annie  Calvert  should  die  without  leaving 
children  surviving  her.  It  la  true  that.  In 
many  cases  seemln^y  stmllar  to  this,  courts 
have  construed  the  words  "without  Issue" 
to  mean  without  having  Issue  bom  to  the 
party.  Courts  have  be«i  Influenced  to  some 
extent  In  this  regard,  as  appears  from  the 
opinions,  by  the  fact  that  It  Is  advisable  that 
the  estate  in  lands  should  not  remain  un- 
certain. But  that  consideratloa  should  have 
no  tnflnenoe  in  this  case  for  the  reason  that 
we  hold  that  the  appellee  is  empowered  under 
the  will  to  sell  the  lana  and  make  good  title 
thereto.  If  she  does  not  sell  the  same  she 
derives  all  the  benefit  Intended  by  the  tes- 
tatrix, and  If  she  does  sell  the  same  the  gran- 
tee acquires  a  i)erfect  title.  In  many  of  the 
cases  In  which  it  has  been  held  that  issue 
means  issue  bom,  and  not  surviving,  the 
language  used  would  bear  this  construction. 
Thus,  In  Glou(^  v.  dough,  64  N.  H.  S09.  15 
Atl.  127,  the  language  used  was  If  she 
should  have  living  issue."  In  Isbell  t.  Mac- 
lln,  24  Ala.  315,  the  language  was  "should 
she  marry  and  have  lawful  Issue."  In  He> 
Cullout^  T.  Coal  Co.,  210  Fa.  222,  50  AU.  084, 
the  language  was  "should  my  aai  have  heirs 
or  issue."  In  each  of  tli^  cases  It  was 
held  that  the  birth  of  a  child  vested  the  es- 
tate In  fee  simple;  but  In  the  instant  case 
we  think  It  clear  that  the  testatrix  intended 
the  rights  of  her  granddanghtw  Jjaia.  West 
to  deprad  upon  her  daughter  Annie  Calvert 
leaving  children  at  the  time  of  her  death. 

In  cases  relied  ujkhi  by  api>eltee8  as  vest- 
ing an  estate  In  fee  slnq>le,  the  language 
used  was  "heirs  of  body,"  which  haa  been 
construed  to  mean  heirs  gmierally  within  the 
rule  of  Shelley's  Case.  Peters  v.  Bioe,  157 
S.  W.  1181;  McGennU  v.  McGennls  (Ky.)  20 
S.  W.  833.  In  Lacey  v.  Floyd,  90  Tex.  112, 
87  S.  W.  666,  tba  language  used  was  "no  his 
lawful  heirs."  In  that  case  the  court  pointed 
out  the  distinction  between  heirs  and  chil- 
dren. In  Brown  v.  Bryant,  17  Tex.  Civ.  Appi 
454,  44  S.  W.  809,  the  language  used  was 
"hdrs."  In  Pearoe  t.  Pearce.  104  Tex.  73. 
184  a  W.  210,  the  language  uaed  bf  Judge 
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Bunsey  was,  "the  estate  became  absolute 
rnxm  the  birth  of  a  <AiUd" ;  but  in  that  case 
the  child  Borvired  her  mother,  to  which  the 
court  eTldently  had  reference,  instead  of  stm> 
ply  to  the  birth  of  a  child.  In  Chase  t.  Qregg, 
88  Tex.  552,  32  &  W.  S20,  the  demise  was  to 
tlie  wife  of  the  testator  (his  second  wife), 
with  remainder  to  his  son  by  a  former  mar- 
riage is  case  she  ahoald  die  "wlthont  leav- 
ing a  child  or  diildren  bom  to  bes."  No 
child  was  bom  to  lier. 

We  adhere  to  oar  ruling  that  the  word 
"residne,"  used  in  the  third  clause  of  the 
will,  taken  in  connection  with  the  second 
clanae,  empowered  ai^>ellee  to  sell  the  prop- 
erty and  make  good  title  thereto.  Appellant 
says  that  in  so  holding  slie  reaps  a  barren 
victory,  inasmnch  as  appellee  will  doubtless 
sell  the  property,  and  thereby  deprive  her 
of  any  benefit  therein.  We  are  not  reqxm- 
sible  tor  this  consequence,  if  such  it  be,  nor 
do  we  think  that  we  wonld  be  Justified  in 
supposing  that  the  appellee  win  sell  the  prop- 
erty bequeathed  to  her,  except  upon  what  she 
may  deem  good  reason  for  so  dcring  and  not 
merely  to  defeat  the  purpose  expressed  by 
her  mother  In  her  wUL 

[11]  We  think  we  were  tedinlcally  In  error 
in  describing  the  estate,  wtdch  the  will  vests 
Is  the  appellee,  as  a  life  estate.  In  Chase 
▼.  Gregg,  supra,  Ut.  Justice  Brown,  speaking 
for  the  court,  said: 

"Under  the  win  of  Darius  Gregg,  Mrs.  Gregg 
took  an  estate  in  fee,  determinable  upon  the  con- 
dition expressed." 

We  tliink  tills  Is  a  proper  description  of 
the  estate  vested  in  appellee  by  the  wilL 
Ixird  Coke  says: 

"Of  fee  ample,  it  is  commonly  holden  that 
there  t>e  three  kinds,  viz. :  Fee  simple  absolute 
fee  simple  conditiQiial,  and  fee  simple  qualified 
or  base" 

And  Chancellor  Kent  says: 

"Though  the  object  on  which  it  rests  for  per- 
petuity may  be  transitory  or  perishable,  yet  such 
estates  are  deemed  fees,  because,  it  is  said,  they 
luve  a  possibility  of  enduring  forever.  It  is  the 
uncertainty  of  tbe  event  and  the  possibility  that 
the  fee  may  last  forever  that  renders  the  estate 
a  fee  and  not  merely  a  freehold."  Pipe  lane  Co. 
V.  Ry.  Co..  62  N.  J.  I«w,  254,  41  Atl.  76»,  42 
Ia  K.  A.  5T& 

A  very  learned  discussion  with  reference  to 
tbe  ocxistmetlon  of  wills  will  be  found  in  the 
late  case  of  Mlddleton  v.  Dudding  (Mo.  Sup.) 
183  S.  W.  443-^8. 

In  our  original  opinion  herein  we  said: 
"This  decision    is   based    upon   the    fact,    as 
shown  by  the  statement  of  facts,  that  appellee 
has  no  children,  and  it  is  not  contemplated  that 
she  will  ever  have" 

The  statement  of  facts  shows  that  appellee 
la  married  and  lias  no  children,  and  there 
-was  no  Intimation  in  the  briefs  of  either 
party  that  the  possibility  of  issue  was  not 
extinct.  However,  the  statranent  of  facts 
does  not  show  tliat  she  will  never  have 
<dilldren,  and  therefore  this  finding  of  fact 
.is  withdrawn. 


For  the  reasons  stated,  the  motions  for  re- 
hearing upon  the  {lart  of  both  ai^ellant  and 
ai^ellee  are  overruled. 

Motion  overruled. 


KAUFMAN  et  ux.  v.  OHBISTIAN-WATHEN 
LUMBER  CO.  et  al.    (No.  5504.) 

(Court  of  CiTil  Appeals  of  Texas.    San  Antonio, 

March  1,  1016.     On  Motion  for  Rehearing, 

Mardi  22,  1916.) 

1.  CORTBACTS  «=s350(l)— BUILDINO  CONTBAOI 

— Altebatioss— SumciENCY  OF  Evidence. 
In  an  action  by  a  contractor  against  tbe 
owners  for  a  balance  due,  in  which  the  defendant 
interposed  a  counterclaim  for  the  expense  of 
completing  the  building  after  breach  by  plaintiff, 
evidence  held  sufficient  to  support  finding  that 
it  was  impossible  to  tell  what  portion  of  the 
material  covered  by  the  architect's  certificate 
and  ased  in  completing  the  building  was  used  in 
making  changes  not  authorized  by  the  contract 
in  the  work  done  by  the  contractor,  and  what 
portion  was  expended  in  completion  of  the  build- 
ing according  to  Ihe  terms  of  the  contract,  so 
tl-at  defendant  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1819,  1822,  1823 ;  Dec  Dig.  «=» 
860(1).] 

2.  CONTBACTS  4=3350(1)— BTOU>INa  OONTBACT 

—Cow  or  CoMPLETiKO  House— SmvicsBN- 

CT  or  BVIDKNCX. 

In  an  action  bv  a  contractor  for  a  house 
against  the  owners  for  a  balance,  evidence  held 
sufficient  to  show  that  the  amount  of  lalx»r  nec- 
essary to  complete  the  lioase  in  accordance  witii 
tbe  contract  and  spedficaUons  was  the  <Ufference 
between  the  total  amount  paid  by  defendant  for 
■labor  and  that  paid  for  labor  in  making  unau' 
thorized  clianges  in  the  work  done  by  plaintiff. 

[EA.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  1819,  1822.  1823 ;  Dec.  Dig.  <S=» 
350(1).] 

3.  Dakaoes   ^s»189— Buildinq    Gortbact— 
PossiBiuTT  or  Renting  —  Sutficienct  or 

BVIDENOE. 

In  an  action  bv  a  contractor  for  a  house 
•gainst  tlie  owners  for  a  balance,  evidence  Md 
sufficient  to  support  finding  that  there  was  no 
proof  that  the  building  conld  have  been  rented, 
if  ready,  from  the  time  it  was  contracted  to  be 
finistied  until  it  was  actually  finished. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  288^  512;    Dec.  Dig.  «=>189.] 

4.  Dauaoes  4=385— Buildinq  Contkact— De- 
lay IN  Completion— Liquidated  Damages. 

Where  the  owner  of  a  house  under  construc- 
tion on  Jane  16th  wrote  the  contractor,  who  had 
abandoned,  that,  if  he  did  not  go  to  work  by 
June  19th,  the  owner  would  take  possession  of 
the  premises  and  complete  the  house,  which  no- 
tice had  no  effect,  the  owner  waiting  till  Sep- 
tember, audi  owner  could  not  recover  stipulat- 
ed damages  caused  by  such  delay  in  completion 
after  the  date  set  for  going  to  work. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  f}  179-181,  183-187 ;  Dec.  Dig,  «=» 
85.] 

6.  Damages  «=385— LigniDAiXD  Damages. 

Where  a  building  contractor  abandoned 
woric  and  caused  delay  in  completion,  the  owner 
was  entitied  to  recover  the  stipulated  damages 
in  absence  of  a  showing  that  the  same  amounted 
to  a  penalty  or  was  disproportionate  to  the  ac- 
tual damage  sustained. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CentDig.  |§  170-181, 183-187;  Dec.  Dig.  «=»85.] 
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8.  Pbincipai.  and  Sttbbtt  ®=»7— Sukett  roB 

COBPOBATION — ULTSA  VIBBS  ACT, 

The  bond  given  by  a  surety  for  a  corpora- 
tion is  binding  upon  it,  even  though  the  contract, 
performance  of  wbicl)  the  bond  was  made  to  se- 
cure, was  ultra  vires  as  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |g  8-12,  14,  16,  18;  Dec. 
Dig.  «=37.] 

Error  from  District  Court,  Bexar  County ; 
W.  F.  Eaell,  Judge. 

Suit  by  the  Ctirlstlan-Watben  Lumber 
Company  against  L.  Kaufman  and  wife.  In 
which  defendants  Impleaded  Lee  Garcia  and 
another.  From  a  Judgment  that  plaintiffs 
take  nothing  by  their  suit  and  defendants 
nothing  by  reason  of  their  cross-action,  de- 
fendants bring  error.  Judgment  reversed  in 
part  and  rendered  for  defendants,  and  af- 
firmed in  part. 

W.  H.  Bnssell  and  T.  M.  West,  both  of 
San  Antonio,  for  plaintiffs  In  error.  Herts- 
berg,  Barrett  &  KerchevUle,  ot  San  AntoDio, 
for  defendants  in  error. 

MOURSUND,  J.  The  Chrlstlan-Wathen 
Lumber  Company  sued  L.  Kaufman  and  wife 
for  $2,096.72,  alleged  to  be  the  balance  due 
by  Kaufman  and  wife  to  plaintiff  on  a  con- 
tract by  plaintiff  and  Lee  Garcia  to  erect  for 
Kaufman  and  wife  a  house  on  San  Pedro 
avenue,  in  San  Antonio.  Kaufman  and  wife 
denied  the  plaintiffs'  allegations,  and  by 
cross-action  impleaded  Lee  Garcia  and  the 
Southwestern  Surety  Insurance  Company  ot 
Oklahoma,  the  surety  on  the  bond  of  Chrls- 
tlan-Wathen Lumber  Company  and  Lee  Gar- 
cia, and  asked  for  Judgment  against  all  at 
said  parties,  alleging  that  Kaufman  and  wife 
had  paid  out  the  sum  of  |2,016.92  in  com- 
pleting the  house,  which  sum  \r&i  |1,554.88 
more  than  the  original  contract  price.  They 
further  pleaded  that  the  house  was  to  be 
completed  within  60  working  days,  or  by 
May  17,  1913,  and  that  they  were  entitled  to 
recover  penalties  at  the  rate  of  $6  per  day 
for  every  day  the  house  remained  unccMn- 
pleted  after  May  17,  1913,  that  the  building 
was  not  completed  until  238  days  after  said 
date,  and  that  Kaufman  and  wife  were  dam- 
aged In  the  sum  of  $1,428  by  reason  of  such 
delay.  They  also  alleged  that  they  were 
damaged  In  the  sum  of  $714,  the  rental  value 
of  the  house  for  the  time  intervening  between 
the  60  working  days  and  the  date  the  house 
was  completed. 

The  Chrlstlan-Wathen  Inmber  Company, 
Lee  Garcia,  and  the  surety  company  answer- 
ed this  croes-actlon  by  general  demurrer,  spe- 
cial exc^lons,  and  denials  of  the  material 
allegations,  and  pleaded  that  said  Kaufman 
breached  the  contract  in  various  xmrtlculars. 
The  surety  company  also  pleaded  that  the 
contract  of  suretyship  was  not  binding  upon 
it,  for  the  reason  that  the  Chrlstlan-Wathen 
Lumber  Company  was  a  corporation  Incorpo- 
rated under  subdivision  24  of  article  642,  Re- 


vised Statutes  1895,  for  the  purchase  and  sale 
of  goods,  wares,  merdiandise,  etc.,  and  Its 
contract.  Jointly  with  Lee  Garcia,  to  erect 
a  house,  was  an  ultra  vires  act,  for  which  It 
could  not  be  held  liable,  and  therefore  Qie 
surety  ctHnpany  coald  not  be  held  liable.  It 
pleaded  further  that  the  said  lumber  com- 
pany entered  into  a  partnership  agreement 
with  Garcia  to  erect  the  building,  and  that 
said  partnership  was  an  ultra  vires  act  and 
void,  and  therefore  the  surety  coaupany  was 
not  liable. 

Judgment  was  rendered  to  the  effect  that 
plaintiffs  take  nothing  by  their  suit,  and 
that  i^ufman  and  wife  take  nothing  by  rea- 
son of  their  cross-actioo.  Eoiuf man  and  wife 
appealed.  The  trial  court  at  the  request  of 
the  surety  company  filed  the  following  con- 
clusions of  fact: 

"(1)  I  find  that  the  Christian- Wathen  Lamber 
Company,  a  eorporatieo,  plaintiff,  and  Lee 
Garcia,  defendant,  on  Maix^h  5,  1913,  oontnuS- 
ed  to  erect  and  build  for  defendant  L.  Kauf- 
man a  two-story  frame  two-flat  apartment  house 
and  shed  in  San  Antonio,  Tex.,  and  that  tbtj 
contracted  to  erect  and  finish  said  buildingin  &) 
working  days  after  date,  for  the  sam  of  |3,9S9, 
subject  to  additions  and  deductions,  and  that 
said  Christian-Wathen  liiimber  Company,  a  cor- 
poration, and  Lee  Garcia  thereupon  executed  a 
bond  on  the  same  date,  si^ed  by  Lee  Garcia, 
principal,  and  the  Christian-Watben  Lnmber 
Company,  by  Ed  A.  Christian,  president,  prin- 
cipal, and  by  the  Southwestern  Surety  Insui^ 
ance  Company  of  Oklahoma  as  surety,  in  ttie 
sum  of  Sl,333,  payable  to  L.  Kaufman,  to  secure 
the  faitnful  performance  of  the  contract  above 
referred  tOw 

"(2>  I  further  find  that  on  said  date  the  Chris- 
tian-Wathen Lumber  Company  was  a  corpora- 
tion organized  under  the  laws  of  Texas,  and 
does  business  in  Texas,  and  was  formed  fcx-  the 
purpose  of  the  purchase  and  sale  of  goods,  wares, 
and  merchandise  and  agricultural  and  farm 
products,  including  lumber,  shingles,  doors,  sa^ 
blinds,  moldings,  cement  and  bride,  builder's 
hardware,  nails  and  all  other  species  and  chai^ 
acter  of  what  is  commonly  known  as  goods, 
wares,  and  merchandise,  and  especially  evoy- 
thing  manufactured  from  timber  and  aU  artides 
used  in  building  and  erecting  structures  <rf  all 
sorts. 

"(3)  I  further  find  that  the  Christian-Wathen 
Lumber  Company,  a  corporation,  executed  said 
contract  for  Uie  erection  of  said  building  jointl; 
with  Lee  Garcia,  both  acting  as  principals,  and 
that  both  of  them  signed  the  bond  joint^  and  as 
principals,  for  the  purpose  of  profiting  out  of 
said  transaction,  and  that  they  were  acting 
jointly  and  as  partners  in  the  erectimi  ol  said 
house  for  L.  Kaufman. 

"(4)  That  the  Christian-Wathen  Lumber  Com- 
pany entered  into  a  partnership  agreement  with 
Lee  Garcia  to  erect  said  building  for  the  benefit 
of  L,  Kaufman  and  for  the  mutual  benefit  of 
each  other. 

"(5)  That  the  Southwestern  Surety  Insurance 
Company  refused  to  execute  a  bond  for  Lee 
Garcia  to  L.  Kaufman  for  the  erection  of  said 
building,  but  did  agree  to  execute  the  bond  for 
Lee  Garcia  and  the  Christian-Wathen  Lumber 
Company  jointly  and  as  partners. 

"(6)  I  further  find  that  payments  were  made 
by  L.  Kaufman  to  the  contractors  on  the  dates 
stated  in  defendant  Kaufman's  first  amended 
original  answer,  being  paragraph  6,  page  2. 

'  (7)  I  further  find  that  the  money  claimed  to 
have  been  expended  bjr  L.  Kaufman  for  the  com- 
pletion of  said  building  and  contract  was  also 
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expended  for  alterations  and  dianses  made  in 
said  building  after  the  first  contractors  had 
abandoned  the  work,  and  that  no  proof  was  of- 
fered as  to  what  portion  of  said  money  was  ex- 
pended for  changes  and  alterations  and  what 
portion  ot  said  monepr  was  absolntely  necessary 
for  the  Completion  ol:  said  building  according  to 
the  original  plans  and  specifications,  and  that, 
proof  in  this  respect  not  being  definite  and  such 
as  the  eonrt  coold  render  intelligent  judgment 
npon,  the  court  therefore  finds  that  defendant 
Kaunnan  has  failed  to  prove  what  amount  of 
money  was  actually  exi>ended  and  absolutely 
necessary  to  complete  said  t>ailding  according 
to  the  original  plans  and  spedfications. 

"(8)  I  further  find  tliat  tlie  architect  of  said 
job  did  not  give  written  notice  to  the  contrac- 
tors to  proceed  to  remove  from  the  grounds  or 
buildings  any  materials  condemned  by  him,  or  to 
take  down  any  portion  of  the  work  which  the 
architect  shall,  by  written  notice  condemn  as 
ODSOund  or  improper  or  as  in  any  way  failing 
to  conform  to  the  drawings  and  ipecincations, 
except  certain  flooring  in  the  servant's  room  and 
aome  other  flooring  material,  which  was  removed 
by  the  contractors,  and  that  all  other  changes 
and  alterations  on  said  job  made  by  L,  Kauf- 
man after  he  undertook  to  complete  tne  contract 
were  nnanthrized  b^  the  ardiitect,  and  that  the 
architect  did  not  give  written  notice  aa  provid- 
ed in  the  contract  and  that  the  said  £■.  Kauf- 
man was  therefore  unauthorized  to  expend  mon- 
ey for  these  purposes  and  include  said  expenses 
in  the  amount  necessary  to  complete  the  job, 
and  because  of  his  failure  to  show  how  much 
ii'Oney  was  so  expended  and  how  much  money 
was  necessary  to  complete  the  building  strictly 
according  to  plans  and  specifications  the  court  is 
unaUe  to  determine  the  exact  amount  necessary 
to  complete  the  building. 

"(9)  I  further  find  tbnt  there  is  no  proof  to 
the  effect  that  said  building  could  have  been 
rented  from  the  time  it  was  contracted  to  be 
finished  until  the  time  it  actually  was  finished. 

"(10)  I  farther  find  that  the  defendant  Kauf- 
man paid  on  said  contract  13,202.30,  which  was 
80  per  cent,  of  the  work  done  and  material  fur- 
nished at  time  of  payment. 

"(11)  I  farther  find  that  defendant  Kaufman 
paid  to  various  persons  for  material  furnished 
and  labor  performed  on  said  building  after  he 
took  charge  of  the  same  the  sum  of  $2,046.02, 
which  included  cost  of  completini;  the  building, 
and  also  included  cost  of  making  alterations 
and  changes  in  the  building,  which  alterations 
and  changes  were  not  directed  to  be  made  by  the 
architect  in  charge." 

Hie  conclusions  of  law,  In  bo  far  as  they 
relate  to  the  cross-action,  are  as  folIowB: 

"I  find  that  I*  Kaufman  and  wife  are  not  en- 
titled to  recover  any  judgment  against  the 
Cbristian-'Wathen  Iiumber  Company,  Lee  Gar- 
da,  and  the  Sonthwestem  Surety  Insurance 
Company,  for  tne  reason  that  no  proof  has  been 
introduced  showing  the  exact  amount  expended 
for  completing  said  building  strictly  according 
to  plana  and  specifications,  and  I  conclude  that 
said  Kaufman  is  not  entitled  to  recover  any- 
tUnf  for  loss  in  rent  because  of  his  failure  to 
show  that  said  building  could  have  been  rented 
during  said  time. 

"I  nirther  conclude  that  the  certificate  issued 
by  the  ardiitect  after  the  completion  of  said 
bailding  was  not  such  as  to  authorize  defendant 
Kaufman  to  recover  the  amount  paid  for  chang- 
es and  alterations  in  said  bailding  made  after 
defendant  Kaufman  took  charge  of  same  for 
completing  it;  said  certificate  simply  showing 
tbe  gross  amount  paid  for  completing  the  build- 
ing and  for  making  the  alterations  ai:^  changes." 

The  seTentb,  eighth,  and  eleventh  findings 
ot  fact  are  attacked  by  appellants  as  on- 
supported  by  the  evidence.  These  findings 
are  very  lmp<H:tant,  In  view  of  the  tact  that 


tbe  contract  provided:  That  tbe  work  was 
to  be  done  under  the  direction  of  the  archi- 
tect, and  that  his  decision  as  to  the  true  «»- 
struct!  on  and  meaning  of  tbe  drawings  and 
spedfications  shall  be  final;  tbat  no  altera- 
tions were  to  be  made  In  the  work  except 
up<Mi  written  order  of  the  architect,  tbe 
amount  to  be  paid  by  tbe  owner  or  allowed 
by  tbe  contractor  by  virtue  of  such  altera- 
tions to  be  stated  In  such  order;  that,  if 
tbe  architect  shall  certify  tbat  tbe  refusal 
or  neglect  of  the  contractor  to  supply  work- 
men or  materials  is  sufficient  ground  for  such 
action,  tbe  owner  may  terminate  tbe  employ- 
ment ot  the  contractor  and  enter  upon  tbe 
work  included  in  the  contract  and  emplc^ 
any  other  person  or  persons  to  finish  the 
work  and  to  provide  tbe  materials  therefor, 
and  In  sncb  case  tbe  contractors  would  re- 
ceive no  further  paymient  until  tbe  work  was 
wholly  completed,  at  whldi  time,  If  tbe  un- 
paid balance  of  tbe  amount  to  be  paid  under 
tbe  contract  shall  exceed  tbe  expense  Incur- 
red by  tbe  owner  in  finishing  tbe  woiit,  such 
difference  shall  be  paid  by  tbe  owner  to  tbe 
contractor,  but,  if  tbe  expense  exceeds  the 
unpaid  balance  the  contractors  shall  pay  the 
difference  to  tbe  owner,  and  tbe  expense  in- 
curred through  such  default  shall  be  audited 
by  tbe  architect  whose  certificates  thereof 
shall  be  conclusive  npon  tbe  parties. 

Mr.  Bebles,  the  architect,  tesUfied  tbat  tbe 
bouse  was  completed  according  to  tbe  orig- 
inal plans  and  specifications  up  to  tbe  date 
when  the  owner  took  charge  of  it.  ECowever, 
his  testimony  at  another  place  shows  tbat  be 
bad  condemned  the  flooring  In  tbe  servants' 
room,  and  tbat  the  work  wblcb  bad  been  done 
was  In  pretty  bad  condlti(Hi.  He  also  testi- 
fied tbat  a  great  many  partiticms  bad  to  be 
taken  out,  also  some  flooring. 

D.  T.  Shepherd,  who  bad  charge  of  tbe  con- 
struction work  after  tbe  owner  took  charge, 
testified  tbat  it  did  not  take  $1,330.85  worth 
of  labor  to  comi^ete  the  house,  but  tbat  it 
did  take  that  amount,  Induding  tbe  cost  ot 
tearing  out  what  bad  to  be  twn  out  and 
replaced ;  tbat  be  did  not  know  how  much  of 
the  material  was  used  in  repladng  material 
torn  out,  A  statement  by  bim  to  Kaufman 
was  Introduced  In  evidence  which  shows  that 
very  many  dianges  were  made  by  bim  In  the 
portion  ot  the  work  already  done.  This 
statement  shows  tbat  tbe  total  amount  paid 
for  labor  In  tearing  oat  and  replacing  por- 
tions of  tbe  bouse  was  $329.85.  Shepherd 
testified  he  made  these  changes  without  In- 
structions from  anybody.  It  Is  clear  that  be 
took  the  plans  and  specifications,  placed  his 
own  interpretation  thereon,  Instead  of  apply- 
ing to  tbe  architect,  and  proceeded  to  make 
numerous  changes.  After  the  building  was 
completed  tbe  architect  gave  Kaufman  a  cer- 
tificate as  follows: 

"This  is  to  certify  that  in  completing  your 
apartment  house,  comer  Myrtle  and  San  Pedro 
streets,  which  was  taken  over  firom  tbe  Chris- 
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tian-Wathai  Lumber  Company  and  Lee  Garcia, 
contractors,  amounts  aa  follows: 

For  lumber  from  P.  J.  Owens  Lum- 
ber Co. $   610  07 

Millwork  for  H.  Wagner 101  00 

Labor  complete 1,330  80." 

Tliis  certificate  Included  the  matnial  and 
labor  for  changes  made,  as  well  as  for  the 
ciNi4>letlon  of  the  bouse. 

[1]  In  view  of  the  above  testimony,  we  con- 
(dude  that  the  court  was  correct  in  flndlog 
that  it  was  Impossible  to  tell  what  portion  of 
the  material  covered  by  the  architect's  cer- 
tificate was  nsed  in  making  changes  in  the 
work,  already  done,  which  changes  were  not 
made  in  accordance  with  the  terms  of  the  c<xi- 
tract,  as  the  architect  had  not  directed  that 
they  be  made,  and  in  fact  had  approved  the 
work  found  defective  by  Shepherd.  It  Is 
clear,  therefore,  that  no  recovery  could  be 
had  by  Kaufman  for  any  material  covered  by 
such  certificate,  and  it  is  impossible  to  tell 
how  much  thereof  was  necessary  for  the  com- 
pletion of  the  building  in  accordance  with  the 
terms  of  the  contract. 

[J]  We  think,  howevtt,  the  court  erred  in 
not  finding  that  the  amount  of  labor  neces- 
sary to  complete  the  house  in  accordance 
with  the  terms  of  the  contract  and  the  egec- 
iflcatloiis  was  the  difference  between  $1,330.- 
b1  amount  paid  out  for  labor,  and 
$320.85,  the  amount  paid  for  labor  in  making 
^chan^^namely,  the  sum  of  $1,000.05. 

mlowB  that,  as  the  remaining  20  per 
cent  of  the  contract  price  was  only  $T86.70, 
and  the  Kaufmans  paid  oat  for  labor  In  com- 
pleting the  building  the  sum  of  $i,000.86k 
they  were  entitled  to  recover  the  nun  of 
$214.26  upon  their  count  for  damages  by  rea- 
son of  having  to  complete  the  building. 

[3]  Appellants  contend  they  Should  have 
recovered  $600  as  the  reasonable  rental  value 
of  the  building  for  six  months.  The  court 
found  that  there  was  no  proof  that  the  build- 
ing could  have  been  rented  from  the  time  it 
was  contracted  to  be  finished  until  the  time 
it  was  actually  finished.  This  finding  is  sup- 
ported by  the  evidence,  for  the  only  evidence 
on  the  subject  was  that  of  Kaufinan  to  the 
effect  that  after  the  building  was  oompl^xd 
it  had  a  rental  value  of  $100  per  month. 

[4, 1]  AppeUants  also  ccmtend  that  the 
court  erred  in  falling  to  render  Judgment  in 
their  favor  for.  $8  per  day  as  liquidated  dam- 
ages for  each  day  from  June  1,  1913,  to  No- 
vember 26,  1913.  The  60  working  days  ex- 
pired June  1,  1913.  Garcia  testified  he  quit 
the  Job  about  the  last  of  May.  it  appears 
tliat  it  was  evident  to  Behles  and  Kaufman 
that  the  contractors  had  abandoned  the 
work,  for  on  June  16th  Elaufman  wrote  Gar- 
da  that.  If  he  did  not  go  to  work  by  Thurs- 
day, June  19th,  Kaufman  would  take  posses- 
sion of  the  premises  and  complete  the  housa 
A  carbon  copy  of  this  letter  was  sent  to  the 
surety  company.  There  is  no  testimony  that 
these  notices  had  any  effect,  and  yet  Kauf- 
man waited  nntil  September  5^  1913,  and 


then  wrote  another  letter  to  the  surety  com- 
pany, stating  that  he  had  on  that  day  dis- 
missed the  contractors,  and  allowing  said 
company  until  August  6, 1913,  in  whi<^  to  de- 
cide whether  to  complete  the  house  or  let 
him  proceed  to  complete  It  No  explanation 
is  made  of  the  discrepancy  in  dates,  nor  of 
the  long  delay  in  proceeding  to  carry  out  tlie 
threat  of  taking  possession  on  June  19th.  \o 
recovery  should  be  had  for  the  time  covered 
by  such  delay,  nor  does  the  evidence  furnish 
any  basis  for  damages  for  tbe  time  int^ren- 
ing  between  September  6th  and  November 
26th,  but  we  fail  to  see  upon  what  theory  a 
recovery  could  be  refused  for  the  time  lnt«- 
vening  between  June  lat  and  Jane  IDth. 
There  being  no  contention  made  in  the  plead- 
ings that  the  provision  for  payment  of  $6 
per  day  was  intended  as  a  penalty,  or  that 
It  was  so  dispr<^)ortionate  to  the  actual  loss 
that  It  would  be  unconscionable  to  permit  the 
recovery  thereof,  and  there  being  no  evidence 
of  tbe  amount  of  actual  damages,  it  seems 
that  appellants  should  have  been  allowed  to 
recover  at  the  rate  of  $8  per  day  for  each 
day  Intervening  between  June  1st  and  Jooe 
19th.  Collier  v.  Betterton,  87  Tex.  440,  20  S. 
W.  467;  Dilley  &  Son  v.  Wise  and  Herver. 
160  S.  W.  085. 

[6]  The  surety  company  by  crosa-assign- 
ments  contends  that  the  bond  is  not  binding 
upon  it,  because  the  Christian- Wathen  Lum- 
ber Company,  a  corporation,  exceeded  its 
powers  in  contracting  to  erect  a  building, 
and  makes  the  further  cMitentioa  tliat  tbe 
corporation,  by  said  contract,  entered  into  a 
partnership  with  Garcia,  and  therefore  the 
contract  was  v(^d.  If  it  be  conceded  that 
the  business  of  erecting  buildings  was  not 
authorized  by  the  articles  of  Incorpwatlon, 
and  that  the  contract  ha^  the  effect  of  sur- 
rendering to  Garcia  to  a  certain  extent  the 
control  of  the  affairs  of  the  corporation  re- 
quired by  law  to  be  exercised  through  its  au- 
thorized officials  and  agents,  ana  was  there- 
fore ultra  vires,  stUl  it  has  been  decided  in 
this  state,  and  we  think  correctly,  that  the 
bond  is  binding  upon  a  surety,  even  thou^ 
th«  contract  vrliich  it  was  made  to  secure 
performance  of  was  ultra  vires.  Mitchell  v. 
Hydraulic  Stone  Co.,  129  S.  W.  148.  The 
cross-assignments  are  therefore  overruled. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  cause  remanded. 

On  Motion  for  Rdiearlng. 

The  Southwestern  Surety  Insurance  Com- 
pany contends  that  we  were  in  error  in  find- 
ing that  the  sum  of  $1,000.93  was  prov^  to 
have  been  the  amount  paid  out  for  labor  to 
complete  the  house  according  to  speelflca- 
tlons.  It  is  asserted  that  the  statement  only 
referred  to  by  us  as  having  been  made  by 
Shepherd  relates  only  to -labor  utilised  In 
tearing  out  and  replacing  defective  material, 
and  we  concede  the  correctness  of  that  as- 
sertion. It  is  further  asserted  that  the  evi- 
dence shows  diat  changea  were  thereafter 


Digitized  by  ^OOQ  l€ 


T6zO 


TEXAS  ORADT  A  lELKVATOR  CO.  t.  DYEB 


1049 


made  In  completing  Uie  building  aud  the  sum 
of  $1,000.95  Includes  the  sums  paid  for  labor 
necessary  to  make  such  changes.  Both  Shep- 
herd and  Behles  testified  the  building  was 
completed  in  accordance  with  the  spedflca- 
tlons,  and  we  are  unable  to  And  any  evi- 
dence which  snscalns  the  contentlou  that 
changes  were  mad&  As  was  iK)lnted  out, 
the  evidence  faUs  to  show  the  cost  of  the  ma- 
terial used  in  replacing  portions  found  by 
Shepherd  to  be  defective  and  torn  out  and 
replaced,  so  it  is  impossible  to  make  any 
finding  with  regard  to  the  sum  exi>ended  for 
material  necessary  to  complete  the  building 
according  to  specifications.  The  motion  for 
rehearing  Is  overruled. 

We  are,  however,  of  the  opinion  that,  in- 
stead of  remanding  the  cause  for  another 
trial,  we  should  render  IpdgnffiHt  for  the 
Kanf mans  for  the  sum  otjSZSMS, 

Our  former  JndgmenKja---therrfor«  set 
aside,  and  Judgment  rendered  that  L^  Kauf- 
man and  wife  recover  of  ttie  Christian- Wath- 
en  Ijumber  Company,  Lee  Garcia,  and  the 
Southwestern  Insurance  Company  said  sum 
of  $328.26.  That  portion  of  the  Jadgment  of 
the  trial  court  to  the  effect  that  the  Chris- 
tlan-Walthen  Lumber  Company  take  nothing 
by  its  suit  against  U  Kaufman  and  wife  will 
not  be  disturbed. 


TEXAS  GRAm  ft  ELETATOR  CO.  et  aL  t. 
DXBR.    (No.  8318.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jan.  29,  1916.    On  Hotlon  for  Behearing, 

Feb.  26,  191&) 

1.  Afpial  Ain>  Ebbob  «s3743(1)  —  AssioN- 

XENT8    of    EBBOB  —  RXTKBBNOI    TO    TKAA- 

acBiPT— Neckssitt. 

Where  the  statements  under  assignments 
of  error  made  no  reference  to  the  portion  of  the 
transcript  containing  a  rsoord  of  the  alleged 
error  complained  of,  such  assignments  could 
not  be  considered,  not  being  briefed  as  required 
by  the  rules  of  the  Courts  of  Civil  Appeals. 

[Ed. 'Note:— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  2999 ;  Dec  Dig.  «cs>74S(l).J 

On  Motion  for  Rehearing. 

2.  Appkai.  and  Ebbob  «ss>743(1)  —  Asaioif- 
VENTS  or  £bb»b— Befbbencb  to  Reoobd— 
Statctk. 

Where  the  statement  of  appellants'  assign- 
ment of  error  based  upon  the  trial  court's  foil- 
ure  to  submit  the  case  upon  special  issues  made 
no  reference  to  the  record,  except  the  expres- 
sion "(See  defendants'  bill  of  exception.  No. 
3),"  nmher  the  assignment,  the  proposition, 
or  the  statement  showing  tnat  any  issues  of 
fact  were  presented  by  the  pleadings  and  ev- 
idence which  were  not  submitted  to  the  juij 
by  special  issues,  such  assignment  was  insuf- 
ficient and  coold  not  be  considered,  undrr 
rules  30^1,  for  the  Courts  of  Civil  Appeals 
(142  S.  W.  xiii),  providing  that  each  pomt  of 
each  assignment  shall  be  stated  as  a  proposition, 
unless  the  assignment  itself  sufficiently  dis- 
closes the  point,  in  which  event  it  shall  be  suffi- 
cient to  copy  the  assignment  and  that  to  each 
proposition  there  shall  be  subjoined  a  brief 
statement  of  the  proceedings,  with  a  reference  to 
tbe  pages  of  the  record,  etc  (Acts  33d  Leg.  e. 
1S6,  i  1  [Vernon's  Sayles'  Ann.  av.  St  1914, 


art  1612]).  providing  that  an  assignment  of 
error  shall  he  sufficient  which  directs  the  atten- 
tion of  the  eonrt  to  the  error  complained  of 
not  having  abrogated  the  rules. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  2999 ;   Dec.  Dig.  <S=»743(1).] 

3.  Tbux  «»«i62(l>— StTBMissioir  on  SnoiAi. 

Issue— CrEmBAL  Chaboe. 

Where,  under  the  pleadings,  the  only  issue 
of  fact  to  be  submitted  to  the  jury  was  upon 
defendant's  verified  plea  of  privilege,  the  charge, 
though  general  in  form,  which  involved  only  such 
single  issue  of  fact,  whether  the  defendants 
when  they  made  the  contract  in  suit  intended 
to  take  the  hay  contracted  for  and  pay  for  the 
same  so  that  they  were  not  guilty  of  fnand,  was 
in  effect  a  subnuasion  upon  special  issues,  the 
finding  of  the  jury  under  it  being  determined  by 
the  one  Issue  of  fact,  and  decided  adversely  to  ° 
defendants  by  their  verdict  for  plaintifC. 

[Bid.  Note.— For  other  cases,  see  Trial,  Otat. 
Dig.  «  840;    Dec.  Dig.  «s>352(l).J 

Appeal  from  Erath  County  Court;  A.  P. 
Young,  Jndge. 

Suit  by  H^  L.  Dyer  against  the  TezaB 
Grain  ft  Elevator  Company  and  others  In  the 
alternative.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Afiirmed. 

Hickman  &  Bateman,  of  Dublin,  for  ap- 
pellants. E.  E.  Solomon,  of  Dublin,  for  ap- 
pellees 

BUCK,  J.  Suit  was  filed  In  the  justice 
court  of  Erath  county  by  H.  Lw  Dyer  against 
the  Texas  Grain  &  Elevator  Company  of  Ft 
Worth,  alleged  to  be  a  corporation,  and.  In 
the  alternative,  against  E.  M.  and  G.  H. 
Rogers,  alleged  to  be  a  partnership  and  do- 
ing business  under  the  name  of  said  Grain  ft 
Elevator  Company.  The  plaintiff  alleged  the 
cause  of  action  to  be  by  reason  of  the  breach 
of  two  contracts  in  writing  entered  into  by 
and  between  plaintiff  and  defendants,  (1)  for 
the  delivery  at  Mangum,  Tex.,  on  October  1, 
1914,  of  SO  tons  of  Johnson  grass  hay,  and 
(2)  for  the  delivery  at  Dublin,  Tex.,  on  No- 
vember 3,  1914,  of  SO  tons  of  hay.  all  at  $8 
a  ton,  said  hay  to  be  shipped  in  accordance 
with  instructions  from  defendants.  That 
plaintiff  was  at  all  times  ready  and  willing 
to  deliver  said  hay,  and  so  advised  defend- 
ants, but  that  defendants  failed  and  refus- 
ed to  give  any  Instructions  for  shipping,  or  to 
receive  or  pay  for  said  hay.  That  because  of 
said  breach  by  defendants,  and  by  reason  of 
the  decline  of  the  market  price  of  hay,  plain- 
tiff was  forced  to  sell  said  80  t<ws  of  hay 
on  November  12, 1914,  at  $6  a  ton.  PlalntifTs 
suit  for  damages  included  |2  a  ton  loss,  or 
$160,  $10  for  storage,  and  $10  attorney's  fees. 

Defendants,  both  in  the  Justice  court  and 
in  the  county  court,  to  which  an  appeal  was 
taken  by  them,  after  alleging  that  the  Texas 
Grain  ft  Elevator  Company  was  not  a  cor- 
poration, but  a  partnership,  composed  of  said 
E.  H.  and  G.  H.  Rogers,  submitted  their 
verified  plea  of  privilege  to  be  sued  in  Tar- 
rant county  where  it  was  alleged  both  re- 
sided. 

In  answer  to  the  plea  of  privilege,  plaln- 
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tiff  pleaded,  (1)  that  the  contract  was  In 
writing  and  to  be  performed  in  Erath  county, 
and  (2)  that  the  defendants  were  gnilty  of 
fraud  and  deceit,  committed  in  Erath  county. 
In  that  they  never  intended,  even  at  the  time 
of  making  the  contract,  to  comply  therewith 
and  pay  for  said  hay.  In  case  the  market 
should  decline.  This  latter  ground  only  of 
said  plea  was  submitted  to  the  Jury,  whldi 
found  in  favor  of  plaintiff  "on  the  issue  of 
defendant's  right  to  be  sued  In  Tarrant  coun- 
ty" ;  and  the  jury  also  found,  imder  peremp- 
tory Instructions,  subject  to  the  plea  of 
privilege,  for  plaintiff,  on  the  issue  at  dam- 
ages, for  $100l     Defendants  appeal. 

[1]  Appellee  objects  to  the  consideration  of 
any  one  of  the  17  assignments  contained  in 
appellants'  brief  because  they  are  not  briefed 
as  required  by  the  rules,  in  that  in  the  state- 
ments thereunder  no  reference  is  made  to  the 
portion  of  the  transcript  containing  the  rec- 
ord of  the  alleged  error  of  which  complaint 
Is  made.  For  instance,  in  their  first  assign- 
ment, complaining  of  the  action  of  the  court 
in  overruling  defendants'  application  for  a 
change  of  venue,  and  their  plea  of  privilege 
to  be  sued  in  Tarrant  county,  appellee  calls 
our  attention  to  the  fact  that  "neither  the 
assignment  nor  the  statement  refers  to  that 
part  of  the  record  containing  such  plea,  if 
there  was  any,  or  to  the  court's  Judgment 
thereon,  if  there  was  a  Judgment  against  the 
plea."  In  the  second  assignment,  urging  that 
the  verdict  of  the  Jury  is  contrary  to  the  evi- 
dence on  the  issue  of  fraud,  which  is  one  of 
the  grounds  pleaded  by  plaintiff  to  sustain 
the  venue  in  Erath  county,  there  is  no  refer- 
ence to  that  portion  of  the  motion  for  new 
trial  complaining  of  the  alleged  error. 

We  believe  that  the  objections  by  appellee 
to  the  consideration  of  the  assignments  In 
this  form  and  condition  should  be  sustained. 
Farthing  Lumber  Ca  v.  Illlg,  179  S.  W. 
1092;  Norrls  Lumber  Co.  v.  Harris,  177  S. 
W.  615;  Anderson  et  aL  v.  Jackson,  168  S. 
W.  M;  Taylor  v.  Butler,  168  S.  W.  1004; 
Heath  V.  Hutrhlnes,  168  S.  W.  974;  Ford 
Motor  Co.  V.  Freeman,  168  S.  W.  80. 

There  being  no  fundamental  error  manifest 
of  record,  the  Judgment  of  the  trial  court  is 
affirmed. 

On  Motlcm  for  Rehearing. 

[2]  In  their  motion  appellants  Insist  stren- 
uously that  we  erred  in  refusing  to  consider 
the  assignments  because  of  defective  briefing, 
and  specially  do  they  urge  that  as  to  the 
sixteenth  assignment  the  statement  thereun- 
der is  sufficient  This  assignment  is  based 
upon  the  court's  failure  to  submit  the  case 
upon  special  Issues.  In  the  statement  there- 
under no  reference  is  made  to  the  record  at 
all,  except  the  expression  "(See  defendants' 
bill  of  exception  No.  3)."  It  is  not  shown 
either  in  the  assignment,  the  proposition,  or 
the  statement  that  any  issues  of  fact  were 
presented  by  the  pleadings  and  evidence 
which  were  not  submitted  to  the  Jury  as 


separate  issues.  This  character  of  statement 
has  been  held  insufficient  to  require  con- 
sideration in  Childress  v.  Robinson,  161  S. 
W.  78,  and  Mitchell  et  aL  v.  Robinson,  162  S. 
W.  443.  In  both  of  these  cases  it  was  stated 
that  the  act  of  the  Thirty-Third  Legislature 
(diapter  136,  p.  276;  article  1612,  Vernon's 
Sayles'  Ann.  Civ.  St  1914),  which  provides 
that  an  assignment  of  error  "shall  be  suf- 
ficient which  directs  the  attention  of  the 
court  to  the  error  complained  of,"  does  not, 
and  was  never  Intended  to,  abrogate  rule  30 
(142  S.  W.  xlU),  which,  in  part,  is  as  fol- 
lows: 

"Each  point  under  each  assignment  shall  be 
stated  as  a  proposition,  unless  the  assignment 
itself  may  sufficiently  disclose  the  imint,  in 
which  event  it  shall  be  sufficient  to  copy  the  as- 
signment" 

—and  rule  81  (142  S.  W.  xUi),  which.  In  part, 
provides: 

"To  each  •  *  *  proposition  there  abaH  be 
subjoined  a  brief  statement,  in  substance,  of 
such  proceedings,  or  part  thereof,  contained  in 
the  record,  as  will  be  necessary  and  sufficient  to 
explain  and  support  the  proposition,  with  a 
reference  to  the  pages  of  the  record.  This  state- 
ment must  be  made  faithfully,  in  reference  to 
the  whole  of  that  which  is  in  the  record  having 
a  bearing  upon  said  proposition,  upon  the 
professional  responsibility  of  the  connsel  who 
makes  it,  and  without  intermixing  with  it  argu- 
ments, reasons,  conclusions,  or  inferences." 

See  Douthltt  v.  Farrar,  IBO  S.  W.  182. 
[3]  But  even  if  the  question  of  defective 
statement  should  be  waived  and  we  should 
give  this  assignment  consideration,  we  think 
It  should  be  overruled  on  its  merits.  Defend- 
ants filed  no  pleadings  in  the  case  except 
their  plea  of  privilege  to  be  sued  In  Tanant 
county.  They  introduced  no  evidence  as  to 
the  merits  of  plaintifTs  claim.  Hence,  the 
only  issue  of  fact  to  be  submitted  to  the 
Jury  was  upon  defendants'  verified  plea  of 
privilege,  as  supported  by  the  testimooy 
of  J.  B.  Rogers,  father  of  the  defendants. 
Upon  this  plea  the  court  charged  the  Jury 
as  follows: 

"The  law'  provides  that  no  person  who  is  an 
inhabitant  of  this  state  shall  be  saed  out  of 
the  county  or  precinct  in  which  he  has  his 
domicUe,  except,,  among  other  cases,  in  all  cases 
of  fraud,  in  which  case  suit  may  be  brought  in 
the  county  in  which  the  frand  was  committed. 

"If  you  beUeve  from  the  evidence  in  this  case 
that  the  defendants,  under  the  name  of  tlie  Fort 
Worth  Mill  and  Elevator  Company,  made  writ- 
ten agreements  with  plaintiiE  as  aU^ed  by  him. 
and  agreed  to  purchase  from  plaintiff  80  tons  of 
Johnson  grass  hay  at  the  price  of  ^  per  ton, 
to  be  deUvered  bjrplaintiff  free  on  board  the  cars 
at  Mangum  and  Dublin,  Texas,  and  that  on  ac- 
count of  said  contracts,  plaintiff  prepared  said 
hay  and  was  ready  to  deliver  same  to  defendants 
in  accordance  with  the  terms  of  said  contracts, 
and  if  you  further  believe  that  at  the  time  said 
contracts  were  made  by  defendants  with  plain- 
tiff that  the  defendants  did  not  intend  to  takr 
said  hay  and  pay  for  the  same,  then  yoa  -will 
find  for  the  plaintiff  on  the  issue  of  the  privilege 
of  said  defendants  to  be  sued  in  precinct  No.  1 
of  Tarrant  county,  and  so  state  by  yoor  verdict. 
If  you  do  not  so  find,  vour  verdict  will  be  for 
the  defendants  on  the  issue  of  the  privU^e  of 
the  defendants  to  be  sued  in  precinct  No.  1  of 
Tarrant  county,  and  so  state  by  your  verdict 
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"The  harden  of  proof  ia  on  the  pUintiif  on  the 

issue  of  the  right  of  defendants  to  be  sued  in 
precinct  No.  1,  Tarrant  county,  Tex. 

"In  the  event  you  find  for  the  defendants  on 
the  issue  of  their  right  to  be  sued  in  precinct 
No.  1  of  Tarrant  county,  Tex.,  then  you  need 
not  make  any  farther  finding  on  the  issue  here- 
inafter submitted  to  yon." 

So,  It  will  be  seen  that  only  one  Issue  of 
fact  was  Involved  in  the  charge  submitted 
to  the  jury  upon  defendants'  plea  of  privi- 
lege, to  wit,  Did  defendants,  at  the  time 
they  contracted  for  said  hay,  Intend  to  take 
said  hay  and  pay  for  the  same?  Hence,  It 
would  appear  that  though  said  instructions 
were  given  In  the  form  of  a  general  charge, 
yet  the  finding  of  the  jury  was  determined  by 
this  one  issue  of  fact,  and  that  when  they 
found  In  favor  of  plalutlS  on  the  Is&ue  of 
defendants'  right  to  be  sued  In  Tarrant 
county,  whi<^  they  did,  separately  and  apart 
from  the  further  verdict  as  to  plaintifT's  dam- 
ages, which  they  found  under  a  practically 
Instructed  verdict,  they  decided  the  one  Is- 
sue involved. 

Even  if  reference  should  be  had  to  said 
bin'  of  exception  No.  3,  the  said  bUl  faUs  to 
show  that  any  issues  of  fact  were  raised  by 
the  pleadings  and  evidence,  and  falls  to  show, 
by  reference  or  otherwise,  what  Issues  of 
fact.  If  any,  were  tendered  by  the  defend- 
ants and  refused  by  the  court  Hence,  we 
conclude  that  no  reversible  error  is  shown 
In  the  action  of  the  court  in  refusing  and 
fniling  to  submit  the  cause  on  issues  fur- 
ther than  those  that  were  submitted. 

We  believe  what  we  have  said  above  is 
entirely  in  harmony  with  the  holding  by  the 
Supremo  Court  in  the  case  of  C.  B.  I.  &  Q. 
Ry.  COb  v.  Pemberton,  161  S.  W.  2,  dted  by 
appellants,  in  which  it  is  said: 

"It  is  further  urged  by  the  defendant  in  er- 
ror that  the  statements  as  made,  subjoined  to  the 
propositionE  submitted  under  the  second,  third, 
and  fourth  ascdgnments,  are  not  In  compliance 
with  rule  31,  and  that  the  court  properly  refus- 
ed to  consider  those  assignments,  because  of 
the  want  of  reference  to  the  pages  of  the  record. 
The  statements  Under  the  assignments  just 
named  are  defective  in  this  particular.  The 
second  assi^ment  ia  based  upon  the  refusal  to 
give  a  special  charge.  The  statement  gives  the 
iiuml>er  of  the  charge  and  copies  it  literally,  but 
omits  to  give  the  page  of  the  transcript  where 
it  may  b«  found.  It  further  purports  to  give  the 
substance  of  certain  testimony  upon  the  issues 
submitted  in  the  charge,  and  with  respect  there- 
to gives  the  transcript  pages.  The  third  and 
fourth  assignments  both  relate  to  matters  made 
the  subject  of  bills  of  exception.  In  the  state- 
meots  the  bills  are  referred  to  by  number,  and 
copied  in  full,  but  reference  to  the  pages  of  the 
transcript  where  found  is  omitted.  While  the 
statements  under  these  three  assignments  are  de- 
fective in  the  particular  stated,  their  accuracy 
-was  not  qaestioned  in  the  Court  of  Civil  Ap- 
peals by  the  defendant  in  error,  and  for  this  rea- 
son we  believe  the  court  would  have  been  war- 
ranted in  considering  the  assignments,  but  we 
do  not  consider  it  within  our  province  to  revise 
the  exercise  of  discretion  by  the  Court  of  Civil 
Appeals,  where  the  statement  wholly  fails  to 
refer  to  the  pages  of  the  record,  and  the  assign- 
ment is  not  considered  for  that  reason. 

"The  judgment  of  the  Court  of  Civil  Appeals 


is-  reversed,  and  the  cause  is  remanded  to  that 
court  for  the  consideration  of  the  first  assign- 
ment of  error  in  the  brief  filed  in  that  court  by 
the  plaintiff  in  error,  and  for  the  consideration 
of  the  remaining  three  assignments,  unless  the 
court  ia  of  the  opinion  it  should  refuse  to  do  so 
because  of  the  statements  thereunder  being  de- 
fective in  the  respect  stated,  under  rule  31." 

We  note  in  reply  by  appellee's  counsel  to 
appellants'  motion  for  rehearing,  that  ref- 
erence is  made  to  appellee's  death,  alleged  to 
have  occurred  since  the  rendition  of  the 
Judgment  in  the  trial  court,  and  pathetic  ap- 
peals are  attempted  to  be  made  to  this 
court  on  behalf  of  the  widow  and  orphans, 
and  arguments  used  to  the  efFect  that  a  re- 
versal of  this  case  would  work  a  great  in- 
justice to  such  widow  and  orphans,  because 
of  the  death  of  the  appellee.  The  injection 
of  such  matters,  being  de  hors  the  record. 
Is  not  proper,  and  of  the  impropriety  of  its 
use  the  counsel  must  Iiave  been  well  aware, 
and  this  court  has  not  considered  the  &ame, 
except,  as  herein,  to  discountenance  the  de- 
parture from  the  record. 

The  motion  for  rehearing  ia  overruled. 


MISSOURI,  K.  &  T.  BX.  CO.  OF  TEXAS  v. 
PACE.     (No.  8308.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Wortbu 

Feb.  19,  191B.    Rehearing  Denied 

March  18,  1916.) 

1.  COltMKBCS  93»38  —  Raitboads — "Inteb- 
STATE  CoMUEBCE" — InJUBIES  IN  INTEBSTATH 
COMMBBCE. 

A  sliipment  of  coal  billed  to  a  point  in  an- 
other state,  from  which,  although  without  re- 
loading or  unloading,  it  was  then  billed  to  a 
point  within  such  state,  was  not  interstate  as  to 
the  second  shipment. 

[EJd.  Note.— For  other  cases,  see  Commerce, 
Ont  Dig.  SI  26,  81;   Dec.  Dig.  «=933. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  CoiniKBCE  «s>27— RArLBOADS— Injtjbies  to 
Sebvani>— "Intebstate  Gommebck." 

The  mere  fact  that  it  does  not  appear 
whether  cars  were  unloaded  and  reloaded  with- 
in the  state,  or  ttiat  the  goods  were  in  the  same 
cars  at  a  point  without  the  state,  is  not  deter- 
minative of  whether  the  shipment  was  inter- 
state, and  where  at  the  time  of  shipment  a  des- 
tination within  the  state  only  was  contemplated 
the  state  statutes  control  the  railroad's  liability 
for  injury  to  a  servant  engaged  in  such  ship- 
ment. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  t  26;   Dec.  Dig.  <8=>27.] 

3.  Masteb  ano  Sebvant  i^=>204:(1)— Inxobies 
TO  Sebvant  — Defenses  — Assumption  of 
Risk— CoMMON-IiAW  Rui.e. 

The  common-law  defense  of  assumed  ri^k 
still  obtains,  except  as  limited  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  6845. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  544;  Dec.  Dig.  «s> 
204(1).] 

4.  Masteb  AND  Sebvant  ®=9295(1)— Injttbiks 
TO  Sebvant  —  Defenses  —  Assuuftion  of 
Risk. 

Where  the  defense  of  assumption  of  risk 
is  expressly  limited  under  certain  conditions  by 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  664K, 
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an  inatruetion  requested  by  defendant  on  the 
issne  of  assumption  of  tisk,  which  failed  to  neg- 
ative those  conditions,  is  properlj'  refnsed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  1168,  il6»,  1179;  Dec. 
Dig.  «S>206(1).] 

5.  Neouoencx  «=»1^1(6)  —  RBDtronon  ov 
Compensation. 

In  a  servant's  action  for  injuries  arising 
out  of  and  in  the  course  of  his  employment,  de- 
fended on  the  ground  of  contributory  negligence, 
the  issue  of  the  amount  to  which  his  compensa- 
tion should  be  reduced  by  reason  of  such  con- 
tributory negligence,  must  be  submitted,  no 
standard  for  determining  whether  the  compensa- 
tion aUowed  is  excessive  being  otherwise  pos- 
sible. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §  387;    Dec.  Dig.  <&=»  141(6).] 

6.  Appeal  and  Ebbob  <&=>934(2)  —  8copb  OV 
Review— Presumptions. 

Every  reasonable  presumption  must  be  in- 
dulged in  favor  of  the  judgment  rendered,  and  a 
special  verdict  should  be  liberally  construed  in 
order  to  sustain  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <&=934(2).] 

7.  TBiAL  «=3352(l)— Spbciai,  Ykbdict— But- 

FICIENCY. 

A  special  verdict  must  directly,  fairly,  and 
fully  submit  to  the  jury  material  issues  and  be 
BufBdently  certain  to  stand  as  a  final  decision 
of  the  special  matters  with  which  it  deals. 

[Ed.  Note. — For  other  cases,  see  Trial  Cent 
Dig.  J  840;    Dec.  Dig.  ^=352(1).] 

8.  Negligence  <S=>142— Injitkies  to  Sebtart 
—Amount  of  Awabd. 

A  special  verdict  in  a  servant's  acdon  for 
injuries,  defended  on  the  ground  of  contributory 
negligence,  awarding  him  $17,500  where  the  de- 
mand was  $50,000,  was  too  indefinite  to  stand, 
since  it  could  not  be  determined  in  what  amount 
his  contributory  negligence  reduced  the  verdict 
if  at  all. 

[Ed.  Note— For  other  cases,  see  N^ligence, 
Cent  Dig.  |g  400-403;    Dec.  Dig.  <8=s>142.] 

9.  Mabteb  and  Sebvant  «=9291(S)— Injubies 
TO  Sebvant  —  Actions  —  Instbuctions  — 
Pleadings— Sufficiency. 

An  allegation  that  the  master  negligently 
furnished  the  servant  with  an  engine  out  of  re- 
pair as  to  its  sand  pipe,  will  support  an  in- 
struction that  it  was  the  master's  duty  to  exer- 
cise ordinary  care  to  furnish  an  ordinarily  safe 
engine  and  to  have  it  inspected  and  repaired,  es- 
pecially where  the  specinc  duty  was  by  later  ia- 
itrnction  specifically  defined. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  113S;  Dec.  Dig.  <S=s> 
291(3).] 

10.  Masieb  akd  Skbvaht  «s>270(16>— Inju- 
bies  to  Sebvant— AonoNS—EviDENoi>—AD- 

MISBIBUJTT. 

In  an  engineer's  action  for  injuries  receiv- 
ed when  he  attempted  to  replace  a  sand  pii>e 
with  his  foot  wliile  the  engine  was  in  motion,  it 
is  not  error  to  permit  him  to  testify  that  such 
was  the  custom  since  it  might  reasonably  be 
presumed  that  the  general  custom  was  acqui- 
esced in  by  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  925;  Dec.  Dig.  «s> 
2-0(15).i  _ 

11.  Masteb  and  Sebvant  «=>135— Injubies 
TO    Sebvant— Actions— Defenses — Custom. 

The  master,  in  order  to  avoid  the  charge  of 
negligence,  cannot  rely  upon  failure  of  others  in 


similar  circumstances  to  perform  a  duty,  the 
violation  of  which  is  the  subject  of  complaint 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  271,  2a,  2^;  Dec.  Dig. 
*=>1S5.] 

12.  Mastkb  and  Sebvant  «s>127— Injusibs 
to  Sebvant— Liabujtt—Nboliokiick. 
A  railway  company  is  not  guilty  of  negli- 
gence per  se  for  failure  to  take  precautions 
which  other  railways  observed  in  keeping  their 
engines  in  repair. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant  Cent  Dig.  §  252;    Dec.  Dig.  «=>127.] 

18.  Evidence  4=s>539  —  Exfebt  Wititess  — 

Who  ABE  Expert  Witnesses. 

Where  an  injured  engineer  testified  to  an 
experience  with  engines  covering  more  than  35 
years,  it  ia  not  error  to  permit  him  to  testify 
that  he  did  not  believe  a  sand  pipe  could  be  dis- 
placed with  a  blow  of  the  foot,  since  in  so  tes- 
tifying he  might  be  regarded  as  an  expert 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2349-2862;  Dee.  Dig.  «e»B89.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  J.  W.  Swayne,  Judge. 

AcUon  by  C.  L>,  Pace  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  ot  Tex- 
as. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Tbompson  &  Barwise,  A.  C.  Wood,  and  0. 
W.  Wharton,  all  of  Ft.  Worth,  for  appeUant 
D.  W.  Odell,  T.  J.  Powell,  and  Galnea  & 
Tomer,  all  of  Ft  Worth,  for  aiweUee. 

BUCK,  3.  Suit  was  instituted  in  the  Sev- 
enteenth district  court  of  Tarrant  ooonty, 
Tex.,  by  Ob  U  Pace  against  the  Mlasoori, 
Kansas  &  Texas  Railway  Company  at  Texas 
for  damages  for  personal  Injuries  sustained. 
Plaintiff  alleged  that  on  the  24th  day  of  Feb- 
ruary, 191S,  he  was  an  employ^  of  defend- 
ant railway  company  in  the  capacity  of  loco- 
motive englneeir,  and  as  such  was  operating 
one  of  Bi^>ellant'8  engines  attached  to  a 
string  of  cars  which  were  to  be  carried  south, 
from  Ft  Worth  on  appellant's  line  It  waa 
farther  alleged  that  as  part  of  the  eqidpment 
of  said  engine  there  was  attached  a  box  of 
sand  with  an  iron  pipe  extending  from  said 
sand  box  to  a  point  immediately  above  the 
rail,  BO  that  the  operator  of  such  engine,  by 
opening  a  valve  in  said  pipe,  could  scatter 
sand  along  said  rail  and  thereby  assist  In 
the  movement  of  the  engine.  It  was  alleged 
that  the  sand  pipe  was  out  of  order,  in  that 
It  was  loose  and  carelessly  adjusted,  and  did 
not  deposit  the  sand  on  the  rail,  but  on  the 
ground  some  4  or  5  inches  outside  the  rail ; 
that  when  the  plaintiff  had  taken  bis  posi- 
tion coi  the  engine  in  question  and  turned  on 
the  sand,  he  discovered  the  defect,  and  that 
while  the  engine  was  slowly  starting,  he  dis- 
mounted from  the  engine  to  examine  the  sand 
pipe  in  order  to  determine  whether  or  not 
it  would  be  necessary  to  stop  the  engine  and 
send  It  to  the  shop  for  repairs;  that  while 
said  engine  was  In  very  slow  motion,  plain- 
tiff, for  the  purpose  of  determining  the  oon- 
dltton  of  said  sand  pipe,  placed  his  foot  gen- 
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tly  against  tbe  idpe,  awmnilng  tbat  It  was 
reasonably  securely  adjusted,  as  same  sboald 
have  been,  and  aa  waa  osnal  and  customary 
for  It  to  be,  and  that  In  so  doing  his  leg  was 
caught  under  the  wheels  and  across  the  rail 
In  front  of  said  morlng  engine,  tho^y  crush- 
ing his  leg  and  nwiriiig  it  necessary  to  ampu- 
tate It  about  9  Indies  below  the  knee. 

Plalntlfr  alleged  that  it  was  negligence  on 
the  part  of  defendant  to  have  the  sand  pipe 
In  the  condition  it  was,  and  that  same  con- 
tributed directly  and  proximately  to  the  ac- 
cident and  injuries  complained  of;  and  fur- 
luer  alleged  that  it  was  no  part  of  plaintiff's 
duty  to  Inspect  said  engine  or  its  appllaxM^e8, 
and  that  he  did  not  know  that  said  sand  pipe 
was  defective  and  out  of  repair  at  the  time 
he  took  charge  of  tbe  engine,  but  that  he  sup- 
posed that  it  was  reasonably  tight,  and,  at 
the  time  of  placing  Ms  foot  against  it,  sup- 
posed that  it  had  been  forced  out  of  its  prop- 
er position  by  some  ertemal  force,  aa  fre- 
quently occurs  In  the  operation  of  the  engine, 
and  that  said  sand  pipe  would  oppose  consid- 
erable resistance  to  the  pressure  of  his  foot 
thereon,  and  that  while  testing  it,  as  above 
set  out,  he  was  acting  in  a  careful  and  pru- 
dent manner,  and  in  the  usual  and  customary 
manner  used  by  engineers  in  such  matters. 

Plaintiff  further  alleged  that  he  was  an  ex- 
perienced and  competent  engineer  and  was 
then  earning,  and  capable  of  earning,  from 
$200  to  f  250  per  month  at  his  said  occupation ; 
and  that  by  reason  of  the  injuries  received,  he 
had  liecome  wholly  incapacitated  from  fol- 
lowing his  said  occupation ;  that  his  capacity 
to  labor  and  earn  money  had  been  very  great- 
ly diminished  and  almost  destroyed ;  that  he 
had  been  thereby  rendered  a  hopeless  crip- 
ple for  Ufe  and  had  suffered,  and  would  con- 
tinue to  suffer,  much  physical  pain  and  men- 
tal anguish.    He  sued  for  $50,000  damages. 

Defendant  answered,  denying  negligence  in 
any  of  the  respects  alleged;  pleaded  con- 
tributory negligence  on  the  part  of  plain- 
tiff, and,  further,  that  at  the  time  of  the  ia- 
Jory  it  was  engaged  in  handling  and  mov- 
ing interstate  commerce,  and  invoking  the 
federal  statutes  pertaining  thereto;  and  fui^ 
ther  pleaded  assomed  risk. 

Plaintiff  denied  that  the  defendant  and 
plaintiff  at  the  time  of  the  injury  were  en- 
gaged in  Interstate  commerce,  and  denied 
that  plaintiff  was  guilty  of  contributory  negli- 
gence or  tbat  he  assumed  the  risk  Incident 
to  the  use  of  the  engine  with  the  defective 
sand  pipe  aforesaid. 

Tbe  cause  was  submitted  to  the  Jury  on 
eight  special  issues  upon  which  the  Jury 
found: 

(1)  That  the  sand  pipe,  at  the  time  of  the 
accident,  was  loose  and  unadjusted,  and  un- 
fastened in  or  near  the  socket  where  it 
should  be  attached  to  the  sand  box. 

(2)  That  the  defendant  was  guilty  of  neg- 
Bgence  in  turning  the  engine  over  to  the 
plaintiff,  for  Iiis  use  as  an  engineer,  in  the 


I  condition  in  whldi  it  was  at  the  time  ot 

the  injury. 

I  (3)  That  the  negligence  ct  the  d^endant 
was  the  proximate  cause  of  tlie  Injury  suf- 
fered I>y  plaintiff. 

(4)  That  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  placing  bis  foot  upon 
or  against,  or  kicking,  the  sand  pipe  at  the 
time  and  under  the  circumstances  related. 

(5)  l^at  the  plaintiff  was  Injured,  sub- 
stantially, as  pleaded. 

(6)  Tbat  the  plaintiff  will  continue  to  suf- 
fer pein  and  mental  anguish  as  a  result  of 
the  Injury. 

(T)  Tbat  plaintiff's  capacity  to  labor  and 
earn  money  has  been  diminished  as  a  result 
of  his  Injury. 

(8)  That  $17,600  was  a  reasonable,  fair, 
and  Just  compensation  to  lilm  for  suffering, 
loss  of  time  up  to  the  time  ot  the  trial,  and 
for  diminished  capacity  to  labor  and  earn 
money  in  the  future. 

Upon  this  verdict  the  court  entered  Judg- 
ment for  plaintiff  in  the  sum  of  |17,50O,  and 
defendant  appeals 

Further  pleadings  and  instructicns  given 
and  refused  by  the  court  will  be  noted  as 
may  be  necessary  in  the  course  of  this  odUbt 
Ion. 

t1]  The  first  guestl<»i  which  we  will  con- 
sider, as  raised  in  appellant's  first  as^gn- 
ment  of  error,  is:  Was  the  defendant  at  tbe 
time  of  tbe  injury  engaged  in  interstate  com- 
merce? The  evidence  shows  that  at  the  time 
of  the  Injury  the  engine  was  pulling  a  train 
conqnosed  mostly  of  coal  cars,  with  some 
loaded  box  cars  next  to  the  caboose^  It  is 
as  to  these  coal  cars  that  tbe  inristence  is 
made  that  the  interstate  diaracter  of  tbe 
service  was  determined.  Hie  coal  bad  been 
mined  end  purdiased  t^  the  defendant  at 
points  near  McAIester,  Ofcl.,  and  had  >t>een 
billed  to  Denlson,  Tex.,  and  fr«»n  Denison 
had  been  routed  to  the  Bellemead  Yards, 
some  S  miles  north  of  Waco,  Tex.  W.  B. 
Florentine,  witness  for  defendant,  testlfled: 

That  he  was  car  distributor  for  the  defendant 
railway  company,  working  under  the  auperin- 
teudent  of  tranaportatioB,  O.  O.  Smith;  that 
the  coal  waa  brought  in  from  Oklahoma  to  Deni- 
son for  the  use  of  the  company  at  Smithville, 
Waco,  Ft  Worth,  and  other  points;  that  the 
greater  part  ot  it  was  used  for  engines  on  its 
freight  and  passenger  trains,  a  little  being  used 
for  stationary  engines  and  some  at  passenger 
stations  for  beating,  and  some  at  water  tanks 
for  pumping;  that  coal  for  engine  purposes  is 
placed  in  coal  chutes  and  tbe  engines  are  load- 
ed from  tta  chutes;  that  during  February, 
1913,  the  defendant  railway  company  handled 
through  passenger  trains  through  Denison  go- 
ing north,  containing  passenger  coaches,  bag- 
gage cars,  and  sleepers,  originating  at  points 
like  Houston  and  San  Antonio;  that  tbe  divi- 
sion point  between  the  Missouri,  Kansas  &  Tex- 
as Railway  Company,  and  the  Missouri,  Kansas 
&  Texas  Kailway  Company  of  Texas  is  Red 
river,  the  first-named  road  operating  through 
Oklahoma  and  north,  and  the  second  lying  en- 
tirely within  Texas;  that  freight  cars  coming 
from  the  south  and  going  north  of  Denison  were 
received  and  some  of  them  were  unloaded  and 
reloaded    at    Denis<m    and    some    went    right 
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throoKb ;  tbat  in  February,  1913,  it  waa  a  pra<>- 
.tice  to  handle  interstate  business  tbrough  Deni- 
son,  both  into  and  out  of  the  state  of  Texas; 
tbat  one  of  the  cars  in  question  was  billed  from 
McAlester,  account  of  Adamson,  to  Denison, 
February  21,  1913,  loaded  with  mine  run  coal, 
and  consigned  to  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas ;  that  this  waybill 
brings  it  to  Denison ;  that  another  car  was 
billed  "Denison,  account  Ray  Tards,  to  ^mitb- 
Tilie,  February  23d ;  tbat  is,  Smithville.  Tczaa. 
Ray  Tards  is  3%  or  4  miles  out  of  Denison. 
It  IS  the  place  freight  trains  are  made  up^  It 
shows  Denison  made  this  bill  for  Ray  xards 
because  there  is  no  agent  there.  No.  3  is  B  &  O 
386(Q  billed  North  McAlester,  account  of  Adam- 
son,  Okl.,  February  22,  1913,  a  car  of  coal  for 
the  Katy.  This  means  tbat  North  McAlester 
made  the  bill  because  there  is  no  agent  at 
Adamson.  The  coal,  however,  was  loaded  at 
Adamson,  OkL  Adamson  is  about  13  miles  from 
McAlester  on  a  branch  line.  No.  4  covers  the 
same  car.  •  •  •  billed  out  of  Denison,  ac- 
count of  Ray  Yards.  February  23,  to  Bellemead. 
*  *  *  I  should  judge  neither  of  these  cans  were 
unloaded  at  Denison,  from  the  billing,  but  can't 
swear  they  were  not." 

Farther  examination  of  this  witness  and 
of  other  witnesses  disclosed  that  Qie  cars 
of  coal  out  of  Oklahoma  iwere  bUled  to  Den- 
ison; that  some  of  it  was  used  at  Denison 
in  supplying  trains  and  for  other  purposes, 
and  other  cars  were  from  there  forwarded 
under  new  bills  of  lading  to  various  points 
on  defendant's  lines  of  railway  In  the 
state;  that  in  some  Instances  the  ooal  was 
forwarded  to  Texas  points  in  the  same  cars 
In  which  It  had  been  shipped  from  Okla- 
homa points,  and  In  other  cases  the  coal  was 
unloaded  at  Denison,  put  in  chutes,  and  from 
the  chutes  loaded  into  other  cars  to  be  ship- 
ped to  Texas  points. 

We  think  the  evidence  fully  sustained  the 
conclusion  tliat  at  the  time  of  the  shipment 
from  the  Oklahoma  point  of  orl«;ln  there 
was  no  other  deflnlte  point  of  destination 
in  tlie  mind  of  the  shipper  exc^t  Denison, 
and  that  the  farther  dispotition  of  sudi 
shipments  was  left  to  be  determined  after 
the  sh^ments  reached  Denison,  and  de- 
pended upon  the  demand  for  ooal,  either  at 
Denison,  or  at  other  points  in  Texas.  We  are 
of  the  opinion  that,  under  this  state  of  facts, 
flhe  shipment  of  the  cars  of  coal  in  the  train 
palled  by  the  engine  of  which  the  appellee 
was  in  charge  at  the  time  of  the  Injury  was 
not  Impressed  with  an  interstate  character, 
bat  cmastltated  an  intrastate  shipment 

The  case  of  O.,  0.  &  S.  F.  Ry.  Co.  t.  Tex- 
as, 204  U.  S.  403,  27  Sup.  Ct  360,  61  L.  Ed. 
540,  seems  to  be  directly  In  point  In  that 
case,  salt  was  brought  by  the  state  In  the 
district  court  of  Tarrant  county,  Tex.,  to 
recover  a,  penalty  for  alleged  extortion  in 
a  charge  for  the  transportation  of  a  carload 
of  com  fronv  Texarkana  to  Goldthwalte, 
Tex.  It  appeared  from  the  findings  of  the 
trial  court.  Associate  Justice  Dunklin  being 
tb^i  the  presiding  judge  of  the  trial  court 
that  the  Texas  &  Pacific  Railway  C<Mnpeny 
executed  a  bill  of  lading,  by  which  it  ac- 
knowledged ttie  receipt  from  the  Samuel 
Haidln     Grain     Company     at    Texarkana, 


Tex.,  of  one  car  of  sacked  com,  eoaiigaei 
to  shippers,  with  orders  to  deliver  to  Say- 
lor  &  Burnett,  at  Goldthwalte,  Tex.  This 
car  of  corn  was  transported  by  the  Texas 
4  Padflc  Railway  Company  to  Ft  Worth. 
there  delivered  to  tihe  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  and  by  it 
transported  to  Goldthwalte.  Upon  Its  ar- 
rival at  Goldthwalte,  Saylor  ft  Burnett  ten- 
dered the  charges  i»«8crlbed  by  the  state 
railroad  commission,  which  the  agent  de- 
clined to  accept  and  demanded  and  collect- 
ed a  larger  sum.  Upon  this  action  by  the 
agent  of  the  railway  company,  the  state 
brought  the  suit  alleging  extortion  as 
aforesaid.  It  appeared  that  the  Samuel 
Hardin  Grain  Company  at  Kansas  Oltr. 
Mo.,  offered  to  sell  to  Saylor  &  Burnett  ai 
Goldthwalte,  Tex.,  the  com  at  an  agreed 
price;  that  the  Hardin  Grain  Company 
contracted  with  the  Harroun  Commission 
Company  of  Kansas  City,  for  the  delivery 
at  Texarkana  to  the  Hardin  Grain  Com- 
pany of  two  cars  of  com  of  the  prescribed 
kind ;  that  previously  to  tills  the  Harromi 
Commission  Company  had  contracted  for 
the  purchase  of  two  cars  of  com  to  be 
deliveredl  at  Texarkana,  and  with  these 
two  cars  It  expected  to  flU,  and  did  fill,  the 
order  of  the  Hardin  Grain  Cwnpeny. 
These  cars  originated  at  Hudson,  S.  D. 
The  contention  was  made  by  the  state  of 
Texas  that  the  shipment  fran  Texarkana 
to  Goldthwalte  was  an  Intrastate  shipment 
and  the  claim  made  by  the  railway  com- 
pany was  that,  because  of  the  fact  that  the 
shipment  liad  originated  In  South  Dakota, 
it  was  an  Interstate  shipment  From  a 
judgment  in  favor  of  the  state,  the  cause 
was  appealed  to  this  court,  and.  In  an  opin- 
ion by  Chief  Justice  Conner  (32  T«t.  Civ. 
App.  1,  73  S.  W.  429),  the  Judgment  was  af- 
firmed. A  writ  of  error  having  been  grant- 
ed by  the  Supreme  Court  of  Texas,  later.  In 
an  opinion  by  Chief  Jnstlce  Oalnes  (97  Tex. 
274,  78  S.  W.  496),  this  court  was  sustained. 
The  cause  having  been  carried  to  the  Unit- 
ed States  Supreme  Court,  the  Judgment  ot 
the  Texas  courts  was  upheld,  204  U.  S.  408. 
27  Sup.  Gt  800,  61  L.  Ed.  540.  Justice 
Brewer,  In  delivering  the  opinion  of  the 
court,  says: 

"The  single  question  in  the  cass  is  whether,  as 
between  Texarkana  and  €)oldthwaite,  tliis  waa 
an  interstate  shipment  If  so,  the  regulations  of 
the  state  railroad  commission  do  not  control, 
and  the  court  erred  in  enforcing  the  penalty. 
If,  however,  it  was  a  purely  local  shipment  the 
judgment  below  was  right  and  should  be  aua- 
talned,    •    •    • 

"The  com  was  carried  from  Texarkana.  Tex.. 
to  Goldthwalte,  Tex.,  ui>on  a  bill  of  lading 
wlilch,  upon  its  face,  showed  only  a  local  trans- 
portation. It  is,  however,  contended  by  the  rail- 
way company  that  this  local  transportation  was 
a  continuation  of  a  shipment  from  Hudson.  S. 
D.,  to  Texarkana,  Tex. ;  that  the  place  frran 
which  the  corn  started  was  Hudson,  S.  I>„  and 
the  place  at  which  the  transportation  ended  -was 
Goldthwaite,  Tex.;  that  such  transportation 
was  interstate  commerce,  and  that  its  interstate 
character  was  not  affected  by  tlie  various  diaiw- 
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es  of  title  or  issues  of  bills  of  ladinc  Intermedi- 
ate its  departure  from  Hudson  and  its  arrival 
at  Goldthwaite. 

"It  is  undoubtedly  true  that  the  character  of 
a  shipment,  whether  local  or  interstate,  is  not 
changed  by  a  transfer  of  title  during  the  trans- 
portation. But  -whether  it  be  one  or  the  other 
may  depend  on  the  contract  of  shipment.  The 
rights  and  obligations  of  carriers  and  shippers 
are  reciprocal.  The  first  contract  of  shipment 
in  this  case  was  from  Hudson  to  Texarkana. 
During  that  transportation  a  contract  was  made 
at  Kansas  City  tor  the  sale  of  the  com,  but 
that  did  not  affect  the  character  of  the  shipment 
from  Hudson  to  Texarkana.  It  was  an  inter- 
state shipment  after  the  contract  of  sale  as  well 
as  before.  In  other  words,  the  transportation 
which  was  contracted  for,  and  which  was  not 
changed  by  any  act  of  thejtarties,  was  transpor- 
tation of  the  corn  from  Hudson  to  Texarkana; 
that  is,  an  interstate  shipment.  The  contitd 
over  goods  in  process  of  transportation,  whidi 
may  be  repeatedly  changed  by  sales,  is  one  thing, 
the  transportation  is  another  thing,  and  follows 
the  contract  of  shipment,  nntil  that  is  changed 
by  the  agreement  of  owner  and  carrier.  Ndther 
the  Harroon  nor  the  Hardin  Company  diansed 
or  olfeied  to  cbajige  the  contract  of  ah^ment,  or 
the  place  of  delivery.  The  Hardin  Company  ac- 
cepted the  contract  of  shipment  theretofore  made 
and  purchased  the  com  to  be  delivered  at  Tex- 
arkana; that  is,  on  the  completion  of  the  ex- 
isting contract  When  the  Hardin  Company  ac>- 
cepted  the  com  at  Texarkana  the  transportation 
contracted  for  ended.  The  carrier  was  under  no 
obligati<n  to  carry  it  further.  It  transferred 
the  com,  in  obedience  to  the  demands  of  the 
owner,  to  the  Texas  &  Pacific  Bailway  Com- 
pany, to  be  delivered  by  it,  under  its  contract 
with  such  owner.  Whatever  obligations  may 
rest  upon  the  carrier  at  the  terminus  of  its 
transportatitm  to  deliver  to  some  further  car^ 
rier,  in  obedience  to  the  instructions  of  the 
owner,  it  is  acting,  not  as  carrier,  but  simply  as 
a  forwarder.  •  •  •  Whatever  may  have  been 
the  thought  or  pnrpoee  of  the  Hardin  Company 
in  respect  to  the  fwther  disposition  of  the  com, 
was  a  matter  immaterial  so  far  aa  the  completed 
transportation  was  concerned. 

"In  tliis  respect  there  is  no  difference  between 
an  interstate  passenger  and  an  interstate  trans- 
portation. If  Hardin,  for  instance,  had  pur- 
chased at  Hudson  a  ticket  for  interstate  carnage 
to  Texarkana,  intending  all  the  while  after  he 
reached  Texarkana  to  go  on  to  Ooldthwaite,  he 
would  not  be  entitled,  on  his  arrival  at  Texar^ 
kaaa,  to  a  new  ticket  from  Texarkana  to  Gold- 
thwaite at  the  proportionate  fraction  of  the  rate 
prescribed  by  the  Interstate  Commerce  Commis- 
sion for  carnage  from  Hudson  to  Goldthwaite." 

The  above  decision  was  cited  with'  approv- 
al by  oar  state  Supreme  Court  In  the  case  of 
TexAB  &  Pacific  Ry.  Oo.  v.  Taylor,  103  Tex. 
367,  126  S.  W.  1117,  1200,  In  which  it  waa 
held  that  where  property  was  shipped  by  rail 
from  one  Texas  station  to  another  on  the 
Mexican  border,  and  there  delivered  to  the 
shipper,  the  contract  was  intrastate,  not  in- 
ternational, and  was  govemed  by  the  Texas 
statute,  although  the  shipper  Intended  to,  and 
did  on  receiving  It,  at  this  destination,  re- 
sbip  over  another  line  to  a  point  In  Mexico. 

In  Coley  t.  K.  a  So.  Ry.,  43  Tex.  Civ.  App. 
488,  06  S.  W.  96,  It  was  hrid  that  where  a 
railroad  «igaged  in  putting  down  new  rails 
on  Its  road  shipped  rails  from  one  state  to 
another,  and  the  cars  in  the  shipments  when 
tbey  reached  the  latter  point  were  held  until 
tbe  rails  were  needed  as  the  work  progres»- 
ed,  and  then  forwarded  at  different  times 


and  to  different  points  along  the  road,  said 
cars,  after  they  left  the  first  point  of  desti- 
nation within  the  state,  were  not  used  in  in- 
terstate traffic:  In  many  respects  the  last- 
cited  case  is  very  similar  to  the  cme  under 
consideration,  and  notably,  in  that  the  rail- 
way company  was  the  consignor  and  the  con- 
signee both,  making  the  shipment  to  Its  own 
order.  It  had  the  rails  shipped  from  Colo- 
rado and  consigned  to  it  at  Mena,  Ark. 
When  they  reached  the  latter  point,  the  cars 
were  not  unloaded,  but  were  put  in  the  yards 
and  held  there  until  the  rails  were  needed  as 
the  work  progressed,  when,  as  before  stated, 
the  cars  were  forwarded  at  different  times 
and  to  different  points  alopg  the  road. 

In  G.,  H.  &  S.  A.  By.  v.  Wood-Hagen- 
barth  Cattle  Co.,  106  Tex.  178. 146  S.  W.  688, 
the  Supreme  Court,  in  an  opinion  by  present 
Chief  Justice  Phillips,  illuminates  this  ques- 
tion by  the  use  of  the  following  language: 

"As  to  whether  the  movement  of  the  cattle 
from  Valentine  to  El  Paso  was  an  interstate  or 
intrastate  shipment  must  be  determined  by  the 
following  questions:  What  was  the  ultimate  des- 
tination of  the  shipment  at  the  time  it  was  made? 
Though  the  ultimate  destination  may  have  been 
without  the  state,  was  there  any  break  or  in- 
terruption in  the  Journey  by  any  delivery  of  the 
cattie  by  the  carrier  to  the  consignee  at  El 
PaaoT 

"If  at  the  time  the  shipment  originated  its  final 
destination  was  without  the  state,  and  it  moved 
to  such  destination  in  a  continuous  and  unin- 
terrupted journey,  onaecompanied  by  any  deliv- 
ery by  the  carrier  to  the  consignee  witiiin  the 
state,  it  was  clearly  an  interstate  shipment  un- 
der tiie  well-established  rules  of  this  court  upon 
this  subject  On  the  other  hand,  if  there  was  a 
delivery  of  the  cattie  by  the  carrier  to  the  con- 
signee within  the  state,  it  was  an  intrastate  ship- 
ment notwithstanding  it  may  have  been  the  in- 
tention of  the  shipper  at  the  time  the  shipment 
was  made  that  it  should  be  transported  to  a 
point  without  the  state  as  its  ultimate  destina- 
tion." 

By  the  test  hereinabove  given  by  the  Su- 
preme Court,  we  thtnk  that  the  shipment  In 
the  instant  case  is  easily  distinguishable 
from  those  In  a  number  of  cases  dted  by  ap- 
pellant, In  which  it  was  held  that  the  ship- 
ments were  Interstate  or  International  in 
character.  For  instance.  In  T.  &  N.  O.  By. 
V.  Sabine  Tram  Co.,  227  U.  8.  Ill,  S8  Sup. 
Ct  229,  67  L.  Bd.  442,  the  United  States  Su- 
preme Court  held,  in  an  opinion  by  Justice 
McKenna,  that  a  shipment  of  lumber  destin- 
ed by  the  purchaser  for  export,  made  by  the 
seller  under  a  local  bill  of  lading  from  an  In- 
terior point  In  Texas  to  a  Texas  Gulf  port, 
at  which  the  lumber  was  unloaded  without 
delay  by  the  purchaser's  order  into  slips  or 
docks,  in  reach  of  ship^s  tackle,  and  was  then 
loaded  into  chartered  ships,  by  which  it  was 
carried  to  foreign  ports — such  shipment  not 
being  an  Isolated  one,  but  typical  of  many 
others — constitutes  foreign  commerce.  In  th  is 
last-cited  case,  Justice  McKenna  cites  G.,  O. 
&  S.  F.  Ry.  V.  State  of  Texas,  supra,  and 
without  In  any  way  disturbing  the  holding 
in  that  case,  distinguishes  the  Sabine  Tram 
Oa  Case  from  It,  and  further  says: 
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"Th«  facta  In  the  ca«e  at  bar  are  different. 

The  lamber  was  ordered,  manufactured  and 
shipped  for  export  And  we  say  'shipped,'  for 
we  regard  It  of  no  consegaence  that  the  Sabine 
Company  had  no  concern  or  connection  with  it 
after  it  reached  Sabin&  Its  relation  to  the  ship- 
ment was  a  perfectly  natural  one  and  did  not 
change  the  relation  of  the  Powell  Company  to 
it,  and  make  the  lumber  other  than  lumber  pur- 
chMed  at  BulifF,  and  started  from  there  in  trans- 
portation to  a  foreign  destination.  The  findings 
are  explicit  and  circumstantial  as  to  this.  And 
tiie  shipment  was  not  an  isolated  one  but  typical 
of  many  others,  which  constituted  a  commerce 
amounting  in  the  year  1906  to  14,667,670  feet  of 
lumber,  and  in  the  year  1906,  39,554.000  feet 
Nor  was  there  a  break,  in  the  sense  of  the  in- 
terstate commerce  law  and  the  dted  cases,  in  the 
continuity  of  the  transportation  of  the  lumber 
to  foreign  countries  by  the  delay  and  its  tran- 
shipment at  Sabine." 

[2]  We  do  not  think  that  because  In  the  In- 
stant case  the  evidence  does  not  disclose  posi- 
tively whether  the  coal  was  In  the  same  cars 
at  Ft  Worth  as  those  In  which  It  was  shipped 
trom  Oklahoma  points,  or  whether  the  cars 
had  been  unloaded  and  reloaded  at  Denison, 
can  be  in  any  way  determinative  of  the  is- 
sue involved.  It  is  evident  that  there  was 
no  fixed  destination  In  the  mind  of  the  ship- 
per at  the  time  of  the  shipment  for  these 
cars  except  Denison,  but  that  the  subsequent 
disposition  and  movement  of  the  coal  was  to 
be  determined  after  its  arrival  at  Denison. 
Therefore  we  conclude  tbat  at  the  time  of  the 
Injury  plaintiff  and  defendant  were  not  en- 
gaged In  Interstate  commerce;  and  that  In 
tills  respect  the  federal  statutes  have  no  con- 
trolling effect  upon  the  plaintltTs  cause  of 
action,  but  that  the  same  will  be  governed 
by  the  state  statutes.  Hence  we  overrule  ap- 
pellant's first,  second,  third,  and  fourth  as- 
signments, which,  in  various  forms,  present 
this  oontoitlon. 

[3]  The  special  issue  contained  In  defend- 
ant's requested  charge  No.  22,  which  was  re- 
fused by  the  court  and  the  refusal  at  which 
Is  assigned  as  error,  reads: 

"Did  tlie  plaintiff  know,  or  must  necessarily 
have  known  in  the  ordinary  discharge  of  his 
duties,  that  said  sand  pipe  was  out  of  adjustment 
and  in  a  defective  condition,  and  of  the  danger 
incident  to  attempting  to  move  said  pipe  with  his 
foot,  with  such  knowledge,  while  said  engine  was 
In  motion?" 

In  its  answer  the  defendant  spedaUy  plead- 
ed that: 
"Defendant  knew  of  the  condition  of  said  sand 

gipe,  or  by  the  exercise  of  ordinary  care  oonld 
ave  known  it,  and  also  knew  of  the  damages 
incident  to  attempting  to  move  the  same,  and 
yet  with  such  knowledge  he  continued  in  the 
employment,  and  he  attempted  to  move  said  sand 
pipe  with  his  foot  which  he  knew  to  be  danger- 
ous, and  for  that  reason  he  assumed  all  the 
risks  incident  to  such  defective  condition  and 
of  the  manner  in  which  he  attempted  to  handle 
and  move  the  same,  and  by  reason  of  his  said 
knowledge  and  assumption  of  the  risk  he  is  not 
entitled  to  recover  against  this  defendant" 

By  article  6645,  4  Vernon's  Sayles'  Texas 
Civil  Statutes,  it  is  provided  that  the  defense 
of  assumed  risk  in  a  suit  against  a  railway 
company  tor  the  death  or  personal  injury  of 


one  of  Its  employes,  shall  not  he  available  in 
the  following  cases: 

"First.  Where  such  employfi  had  an  opportu- 
nity before  being  injured  or  killed  to  inform 
the  employer,  or  a  superior  Intrusted  by  the  em- 

£Ioyer  with  the  authority  to  remedy  or  cause  to 
e  remedied  the  defect,  and  does  notify,  or  cause 
to  be  notified,  the  employer,  or  superior  thereof 
within  a  reasonable  time:  Provided,  it  shall  not 
be  necessary  to  give  such  information  where  tlie 
employer,  or  such  superior  thereof,  already 
knows  of  the  defect 

"Second.  Where  a  person  of  ordinary  care 
would  have  continued  in  the  service  with  the 
knowledge  of  the  defect  and  danger,  and  in  sacfa 
case  it  snail  not  be  necessary  that  the  servant  or 
employe  give  notice  of  the  defect  as  provided  in 
subdivision  1  of  this  article." 

Except  as  so  limited  by  said  statute,  the 
common-law  defense  of  assumed  risk  still  ob- 
tains. It  vrtll  be  noted  that  In  defendant's 
plea  of  assumed  risk  the  exception  contain- 
ed In  the  second  subdivision  of  the  statute 
was  expressly  negatived.  It  thus  appears 
that  defendant  not  only  tendered  the  Issae 
whether  or  not  the  case  came  within  the  ex- 
ception, but  assumed  the  burden  of  showing 
that  It  did  not  And  in  the  special  issue  re- 
quested that  question  was  omitted ;  neither 
has  appellant  cited  any  evidence  to  show  that 
the  case  did  not  come  within  the  statutory 
exceptions  noted.  In  view  of  this  condition 
of  the  record  and  as  the  Judginent  Is  to  be 
reversed  on  another  assignment,  we  deem  It 
unnecessary  to  discuss  the  qnestloD  of  wheth- 
er or  not,  In  the  absence  of  evidence  show- 
ing that  the  case  came  within  one  or  the  oth- 
er of  the  statutory  exceptions  noted,  the  as- 
signment now  under  discussion  shoold  be  sus- 
tained. 

[4]  In  the  opinion  of  the  majority,  what 
has  been  said  with  reference  to  the  failure  to 
submit  spedal  Issue  No.  22,  is  applicable  to 
the  obJecUon  urged  to  the  refusal  to  give 
special  charge  No.  4,  Involving  the  qneatlon 
of  assumed  risk  on  the  part  of  plaintiff  In 
attMuptlng  to  push  the  sand  pipe  bade  in 
line  with  his  foot  while  the  engine  was  in 
motion,  and  Instructing  the  jury  that  if  they 
found  that  plaintiff  could  easily  have  stopped 
his  engine,  and  that  If  he  had  stopped  It  and 
had  then  attempted  to  adjust  said  sand  pipe 
with  his  foot,  the  accident  would  not  have 
occurred,  they  would  find  for  the  defendant 
This  charge,  not  Including  the  spedal  excep- 
tions contained  in  article  6645  supra,  did  nol 
give  the  plaintiff  the  benefit  thereof. 

The  writer  does  not  concur  fully  with  the 
disposition  of  these  two  assignments,  and 
were  not  the  Judgment  of  this  court  to  be  de- 
termined by  other  questions  hereinafter  to 
be  discussed,  he  would  feel  impelled  to  em- 
body in  a  dissenting  opinion  his  views  with 
reference  thereto;  but,  as  It  Is,  he  will  con- 
tent himself  with  this  expreasion  of  his  dis- 
sent from  the  views  of  the  majorl^  above 
expressed. 

[S,  a]  in  the  seventh  assignment,  comidalnt 
is  made  of  the  submission  of  iv^dal  lama 
Mo.  8a,  as  follows: 
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"What  aam  of  money,  which  If  jmM  now, 
would  b«  a  reaaoiuible,  fair,  and  just  compen- 
sation to  him  for  mental  and  physical  pain,  if 
any,  resDlting  and  snch  as  may  reanlt  from  the 
inJDiies  received  by  him,  if  any,  and  also  the  rea- 
sonable value  of  his  services  for  the  time  lost, 
by  reason  of  his  in^y,  up  to  this  time,  if  any, 
and  also  for  his  diminished  capacity  to  labor  and 
earn  money  in  the  future,  if  any. 

"In  answering  tills  question,  should  yon,  in  re- 
sponse to  the  issue  of  contributory  negUcence, 
hare  found  the  plaintiff  wss  guilty  of  contribu- 
tory negligence,  then  you  will  take  such  contrib- 
utory negligence  into  consideration  in  estimating 
said  sum,  and  diminish  the  amount  of  the  dam- 
ages found  by  you  in  proportion  to  the  amount 
of  negligence  which  you  attribute  to  the  plain- 
tiff, as  compared  to  the  combined  negligpnce  of 
both  the  plaintiff  and  the  defendant.  If  yon 
have  found  Um  not  to  have  been  guilty  of  con- 
tributory negligence,  yoo  will  not  diminish  bJs 
damages  in  the  amount  you  find  as  indicated 
above." 

Defendant  presented  a  special  diarge, 
wMcb  included  the  submission  of  the  fol- 
lowing Isuue: 

"How  much  should  plaintiFs  damages  be  di- 
minished as  a  result  of  iiis  own  contributory  neg- 
ligence 7' 

To  the  failure  ot  the  court  to  submit  this 
charge  and  issue  error  is  assigned  under 
the  eighth  sq;>eciflcation.  We  are  of  the  opin- 
ion that  the  court  should  have  submitted  the 
Issues  so  that  the  Jury  would  have  been  in- 
structed, either  to  find  separately  the  amount 
of  damages  the  plaintiff  had  sustained,  and 
the  amount  to  which  they  should  be  reduced 
because  of  plaintltrs  contributory  negligence, 
if  they  should  find  contributory  negligence, 
or  the  proportion  or  relation  which  plaintiff's 
contributory  negligence  bore  to  the  com- 
bined negligence  of  defendant  and  plaintiff. 
By  this  means  only  could  the  trial  court,  or 
can  this  court,  determine  the  amount  of  dam- 
ages that  the  Jury  believed  the  plaintiff  had 
suffered.  Independent  of  the  question  of  con- 
tributory negligence,  and  the  proportionate 
relation  that  plaintiff's  contributory  negli- 
gence bore  to  the  combined  negligence  of 
plaintiff  and  defendant 

Under  the  particular  facts  of  this  case, 
this  court  Is  entitled  to  know,  aa  was  the 
trial  court,  what  was  the  basis  of  the  finding 
of  the  Jury  as  to  the  sum  allowed  plaintiff  as 
damages,  so  that  the  qaestion  of  the  suffi- 
ciency or  exceaslveness  thereof  may  be  In- 
telligently determined.  From  the  verdict  no 
one  can  tell  what  sum  the  Jury  fonnd  plain- 
tiff would  have  been  entitled  to  if  no  ques- 
tion of  contributory  negligence  had  been  in- 
Tolved,  nor  how  much  such  sum  -was  re- 
duced. If  at  all,  by  reason  of  the  contributory 
negligence  found.  Neither  can  it  be  told 
what  proportion  of  the  combined  negligence 
Involved  was  held  by  the  Jury  chargeable  to 
the  plaintiff.  It  is  true  every  reasonable 
presumption  should  be  entertained  In  sup- 
port of  the  Judgment  rendered,  and  that  a 
special  verdict  should  be  lllomlly  construed 
so  that  it  will  stand,  rather  than  fall.  Dodd 
V.  Gaines,  82  Tex.  429,  18  8.  W.  618.  But  In 
this  case,  both  by  objection  to  the  form  of 
184  S.W.— 67 


the  issne  as  submitted,  aitd  by  two  special 
charges  and  Issues  requested,  was  the  mat- 
ter brought  to  the  attention  of  the  court. 

[7]  A  q;)ecial  verdict  must  directly,  fairly, 
and  fully  sulxnlt  to  the  Jury  the  malarial  is- 
sues In  the  case,  and  should  be  sufficiently 
certain  to  stand  as  a  final  dedsiou  of  the 
special  matters  with  which  it  deals.  Kirby 
V.  P.  &  G.  B.  Ca,  39  Tex.  Cav.  App.  252,  88 
S.  W.  281;  Dunlap  v.  Canal  &  Mill  Co.,  43 
Tex.  Civ.  App.  268,  95  S.  W.,  43;  SUte  v. 
Banner,  143  N.  C.  632,  57  S.  E.  154,  24  L.  K. 
A.  (N.  S.)  46. 

[S]  The  difficulty  that  may  be  presented  to 
a  court,  whether  trial  or  appellate,  in  deter- 
mining whether  the  verdict  and  the  Judg- 
ment thereon  is  excessive,  confronts  us  hei«, 
because  in  one  of  its  assignments  the  appel- 
lant charges  the  verdict  and  Judgment  is  es,- 
cesslve.  We  are  unable  from  the  record  to 
say  whether  the  Jury  found  large  damages  to 
plaintiff,  say  In  the  sum  sued  for,  to  wit, 
$50,000,  and  reduced  it  to  the  sum  recited, 
117,500,  because  of  the  great  contributory 
negligence  of  plaintiff;  or  whether  they 
found  the  sum  to  which  plaintiff  would  have 
been  entitled.  Irrespective  of  contributory 
negligence,  was  only  slightly  in  excess  of  the 
special  verdict  rendered,  say  $18,000,  bat 
further  found  that  plaintiff's  negligence  was 
slight  as  compared  with  defendant's,  and 
therefore  plaintiff's  damages  should  be  re- 
duced only  In  a  negligible  manner. 

We  are  of  the  opinion  that  the  contaition 
of  appellant,  as  presented  in  the  seventh, 
eighth,  and  ninth  assignments,  should  be 
sustained.  Darden  v.  Mathews,  22  Tex.  820; 
Mussina  v.  Shepherd,  44  Tex.  623;  O.,  H. 
&  S.  A.  By.  V.  Botta,  22  Tex.  Civ.  App.  609, 
55  S.  W.  514;  Waco  Cement  Stone  Works 
V.  Smith,  162  S.  W.  1158;  BaUway  v.  Mo- 
Ciellan,  173  S.  W.  268;  Du  Bose  v.  BatUe, 
34  S.  W.  148. 

Article  6649,  Vernon's  Sayles'  Texas  C^vll 
Statutes,  provides  that  in  the  event  of  con- 
tributory negligence  In  this  kind  of  a  case^ 
"the  damages  shall  l>e  diminished  by  the  Jury 
In  proportion  to  the  amount  of  negligence 
attributable  to  such  employ^."  We  have  no 
way  of  determining  whether  this  statutory 
requirement  was  complied  with  or  not.  The 
proportion  that  this  contributory  negligence 
bore  to  the  combined  negligence  was  one  of 
the  vital  Issues  In  the  case,  and  In  our  cq^ln- 
ion  should  have  been  submitted,  when  prop- 
erly requested,  in  some  succinct  and  definite 
form  for  a  finding  by  the  Jury,  and  the  fail- 
ure to  so  submit  it  constitutes,  as  we  think, 
reversible  error. 

[9]  The  questions  presented  In  assignments 
10  to  15,  Inclusive,  attacking  the  findings  oi 
the  Jury  (1)  because  the  same^  as  claimed, 
are  vague,  obscure,  etc,  and  (2)  l>ecanae 
the  verdict  Is  excessive,  are  disposed  of  by 
what  we  have  said  with  referoice  to  assign- 
ments 7  to  9  above.  Nor  do  we  find  any  er- 
ror In  the  charge  of  the  court,  as  urgM  U 
the  sixteenth  spedficatioii,  to  the  effect  tibat 
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It  was  the  duty  of  defendant  to  exerdse 
ordinary  care  to  famish  plalntlBf  an  ordi- 
narily safe  machine  or  engine  with  which 
to  perform  the  services  required  of  him,  etc., 
as  well  as  to  exercise  ordinary  care  to  have 
the  same  Inspected  and  repaired  when  out  of 
repair.  The  contention  la  made  that  this 
charge  authorized  the  jury  to  find  acts  of 
negligence  on  the  part  of  the  defendant  not 
pleaded.  Plaintiff's  petition  alleged  that  the 
engine  was  out  of  repair  in  respect  to  the 
condition  of  the  sand  pipe,  and  that  defend- 
ant was  guilty  of  negligence  in  permitting 
such  condition  to  occur  and  continue,  and 
in  not  having  the  engine  inspected.  This 
charge  only  purported  to  define  the  general 
duty  of  the  defendant  with  reference  to  fur- 
nishing equipment  and  appliances.  Later  in 
the  charge,  the  court  restricted,  by  the  sub- 
mission of  the  special  Issues  la  and  2a,  the 
right  of  recovery  to  the  specific  act  of  neg- 
ligence charged.  We  do  not  think  the  hold- 
ing in  S.  A.  &  A.  P.  Ry.  v.  Welgers,  22  Tex. 
Civ.  App.  344,  64  S.  W.  910,  cited  by  appel- 
lant, is  applicable  to  the  question  herein  In- 
volved. In  the  cited  case  plaintiff  relied  on 
the  alleged  negligent  act  of  defendant's  fore- 
man in  attempting  to  bolt  certain  timbers 
overhead  at  the  time  plaintiff  was  oigaged 
underneath  in  repairing  a  bridge ;  said  fore- 
man's acts  being  alleged  to  have  caused  the 
embankment  to  cave.  It  was  evident  from 
the  pleadings  that  defendant's  alleged  neg- 
ligence was  not  predicated  upon  a  want  of 
care  In  failing  to  furnish  plaintiff  a  reason- 
ably safe  place  in  wliich  to  work.  Hence  the 
holding. 

[10-12]  We  do  not 'find  any  error  In  permit- 
ting plaintiff  to  testify  that  "from  his  ex- 
perl^ice  and  observation  and  knowledge  of 
machinery,  locomotive  engines,  etc.,  it  was 
the  custom  and  practice,  when  a  sand  pipe 
was  out  of  Une  so  as  to  throw  the  sand  away 
from  the  rail,  for  an  engineer  to  put  his 
foot  against  it  and  push  it  around,"  as  com- 
plained of  In  the  seventeenth  assignment.  It 
Is  true  that  a  defendant  railroad,  in  order  to 
avoid  the  charge  of  negligence,  may  not  rely 
upon  the  fact  that  certain  other  railroads 
do  not  perform  the  duty,  the  violation  of 
which  Is  the  subject  of  the  complaint  in 
plaintiff's  petition,  as  held  In  Railway  v. 
EJvanslch,  61  Tex.  8.  Nor  can  a  railway 
company  be  held  guilty  of  negligence  per  se 
for  failure  to  take  certain  precautions  which 
certain  other  railways  may  observe,  as  an- 
nounced in  Railway  v.  Nelson,  20  Tex.  Civ. 
App.  536,  49  S.  W.  710.  Yet  In  order  to  af- 
fect the  degree  of  plalntlfTs  contributory 
negligence,  if  any,  we  think  it  was  admis- 
sible to  show  that  In  performing  the  act  of 
pushing  the  sand  pipe  with  his  foot,  plaintiff 
was  following  the  custom  and  practice  of  en- 
gineers generally.  Railway  v.  Puente,  30 
Tex.  av.  App.  246,  70  S.  W.  882  (writ  de- 
nied);  Railway  v.  Hays,  40  Tex.  Civ.  App. 
162,  89  S.  W.  29;    Railway  v.  SchlUlng,  32 


Tex.  Civ.  Ai^.  417,  75  S.  W.  64.    In  Ballway 
T.  Puente,  supra,  Justice  Neill  says: 

"Generally,  the  question  of  neglurence  is  of 
such  a  character  tbAt  it  may  be  presumed  that 
jurors  are  competent  to  decide  the  question,  npoo 
ascertaining  the  immediate  facts,  upon  beine 
informed  as  to  the  law  by  the  court.  But  in 
cases  where  the  question  involved  is  of  such  a 
character  that  the  jury  will  be  aided  by  belns  ad- 
vised of  the  practice  of  others  under  like  eirctus- 
Btances,  such  evidence  is  competent,  at  least 
where  the  custom  is  a  general  or  universal  one" 
—citing  GUlette  Ind.  &  Col.  B)v.  §  128 ;  RaUwav 
V.  Reed,  88  Tex.  439,  31  S.  W.  1068:  Railwaj 
V.  Nelson,  20  Tex.  av.  App.  536,  40  S.  W.  710. 

If  the  manner  of  remedying,  or  attempting 
to  remedy,  the  defect  followed  by  plaintiff 
was  In  accord  with  the  usual  custom  of  en- 
gineers under  similar  circumstances,  as 
pleaded  and  testified  to  by  plaintiff,  such  a 
custom  might  reasonably  be  presumed  to 
have  been  acquiesced  in,  if  not  adopted,  by 
railroads  generally.  Including  defendant,  as 
held  in  the  Hays  Case,  supra. 

[13]  Without  further  enlarging  this  ophi- 
ion,  already  too  long,  we  will  content  oar- 
selves  with  stating  that  we  do  not  find  any 
error  in  permitting  plaintiff  to  testify  that 
he  did  not  believe  it  was  possible  for  a  man 
to  have  loosened  with  his  foot  the  sand  pipe 
at  the  point  where  it  was  joined  onto  the 
cylinder.  In  so  stating,  he  was  testifying 
as  an  expert,  with  an  experience  with  en- 
gines covering  a  period  of  more  than  33 
years. 

For  the  errors  mentioned  above,  it  is  the 
order  and  judgment  of  this  court  that  the 
judgment  of  the  trial  court  be  reversed,  and 
the  cause  remanded. 


ST.  LOUIS  SOUTHWESTERN  RY.  OO.  OF 
TEXAS  V.  KEOtR.    (No.  8811.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Jan.  29,  1916.     Rehearing  Denied 

March  4.  1916.) 

1.  Appeal  and  Ebbob  <=»1064(1>— Trial  e=> 
229— Cabbiaoe  op  Live  Stock— Instritc- 
■noNS— Repetition. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, an  instruction  repeating  all  the  issues  of 
negligence  which  had  already  been  submitted  is 
the  instructions  gave  undne  emphasis  to  those 
issues,  hannfnl  to  the  defendant. 

[Dd.  Note. — For  other  cases,  see  Appeal  uvl 
Error,  Cent.  Dig.  S  4219;  Dec.  £Hz.  «=> 
1064(1) ;  Trial,  Cent  Dig.  H  476,  513.  5S>. 
553;  Dec.  Dig.  «=>229.] 

2.  Evidence  iS=>474(19)— Opinion  Evidenci 
— VALtTE  or  Live  Stock— Knowi.kdge  or 
Witness. 

In  a  suit  for  damages  to  a  shipment  of  lire 
stock,  where  a  witness  for  plaintiff  liad  testi- 
fied that  he  did  not  know  the  market  value  of 
such  cattle  at  destination,  his  estimate  that,  if 
the  cattle  bad  reached  destination  in  good  con- 
dition, they  would  have  been  worth  on  the  mar- 
ket from  $1.50  to  $2.50  a  head  more  than  is  ikt 
condition  when  they  arrived,  was  a  mere  gueo*. 
and  inadmissible. 

[EJd.  Note.— For  other  cases,  see  ETvideoce. 
Cent.  Dig.  g  2218;   Dec  Dig.  «=»474a9).] 
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3.  Tbiai.  «s>251(3)— Ii«sTKUonoN»— Afpuoi.' 

BiLiTT  TO  Pleading  and  Issues. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, -where  defendant  made  a  general  denial  of 
its  negligence,  it  was  entitled  to  an  instruction 
that  if  any  of  the  alleged  injuries  to  the  cattle 
were  due  to  the  inherent  nature  or  proper  vice 
of  the  animals,  and  not  caused  by  any  alleged 
negligence  on  its  part,  no  damages  could  he  al- 
lowed for  such  injury. 

lEid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  590;   Dec  Dig.  «8=»251(3).l 

4.  Gabbiebs   «=»227(3)    —   Injtjby   to   IjIvb 
Stock— PixADiRO. 

In  snob  suit,  it  was  not  necessary  for  de- 
fendant to  specially  plead  the  defense  of  injury 
from  the  inherent  propensities  of  the  animals, 
but  proof  thereof  would  be  admissible  under  its 
general  denial  of  the  negligence  charged  against 
it,  nnless  it  could  be  said  that  the  evidence 
showed  some  inherent  vice  in  the  particular 
cattle  not  common  to  cattle  generally. 

[E}d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S  956;   Dec.  Dig.  «=9227(3).] 

5.  Tbial  «=5>2B3(1)— Injtjbt  to  Livb  Stock— 

InSTBUCTIONB— lONOBINO    IsSUBS. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle based  on  allegations  of  negligence  in  several 
respects,  an  instruction  submitting  the  converse 
of  the  theories  on  which  plaintUf  was  to  re- 
cover, omitting  one  of  the  issues  of  negligence, 
was  erroneous. 

gM.  Note.— For  other  cases,  see  Trial,  Cent. 
.  H  613,  614 ;    Dec.  Dig.  «=>253(1).] 

6.  Appeal  and    Ebbob    <8=>216(1)  —  Assign- 
ment  or   El^BOB— Reqttxstb   fob  Instrco- 

TXONS. 

In  sndi  case,  defendant  could  not  be  beard 
to  com^ain  of  the  omission  In  the  appellate 
court,  in  tiie  absence  of  a  requested  instruction 
thereon. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «S9216(1);  Trial,  Cent.  Dig. 
S  637.1 

7.  Tbial      «s9262(7)  — iNSTBUcnoNs  — Con- 

FOBMITT  TO   E<VIOENCK. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, where  there  was  no  evidence  of  a  want  of 
rare  in  loading  the  cattle,  an  instruction  that  a 
want  of  care  would  be  negligence  was  without 
support  in  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  602;    Dec;  Dig.  «=»252(7).] 

S.  Apfkal  and  Ebbor  <S=>1058(1)— Habulxss 

BBROB— CUUCLATIVK  EVIDE.XCX. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle, the  refusal  to  admit  a  record  made  by  'a 
witness  who  was  live  stock  inspector  at  the  mar- 
ket and  who  inspected  the  cattle  on  arrival,  pni^ 
porting  to  show  the  condition  of  the  cattle  and 
of  the  car,  was  not  error,  where  the  witness 
testified  to  the  same  facts  from  actual  memory. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
f^rror.  Cent  Dig.  {i  4195,  4200;  Dee.  Dig.  «=> 
1058(1).] 

Buck,  J.,  dissenting  in  part 

Appeal  from  Tarrant  County  Coart;  Chas. 
r.  Prewltt,  Judge. 

Suit  by  Edgar  Kerr  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas, 
rndsment  for  plaintiff,  and  defendant  ap- 
>eal8.    Reversed  and  remanded. 


Tbompsoa  &  Barwlse  and  George  Thomp- 
ioa,  Jr.,  all  of  Ft  Worth,  for  appellant, 
['empleton  &  Milam  and  C.  A.  Wright,  all 
tf  Ft  Worth,  for  appellee. 


DUNEUN,  J.  Edgar  Kerr  instttuted  this 
suit  against  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas  to  recover  damages 
for  alleged  injuries  to  a  shipment  of  cattle 
over  the  defendant's  railway  from  the  town 
of  Commerce,  to  the  dty  of  Ft  Worth,  and 
from  a  Judgment  In  plalntUTs  favor  the  de- 
fendant has  appealed. 

The  suit  was  based  upon  allegations  of 
negligence  In  the  following  respects:  (1)  In 
failing  to  provide  suitable  pens  at  Commerce 
for  holding  the  stock  until  they  could  be 
shipped;  (2)  that  the  cattle  were  held  in 
such  pens  awaiting  shlpmoat  for  an  un- 
reasonable length  of  time;  (8>  that  the  cars 
In  which  the  cattle  were  shipped  were  over- 
loaded; and  that,  after  starting  them  from 
Commerce  to  Ft  Worth,  they  were  rough- 
ly handled  and  unreasonably  delayed.  By 
reason  of  all  (tf  which  alleged  negligence 
plaintiff  claimed  that  the  cattle  were  crippled 
and  bruised,  suffered  a  shrinkage  In  flesh, 
and  became  stale  in  appearance,  and  thereby 
their  market  value  was  greatly  depreciated. 

The  first  four  paragraphs  of  the  court's 
charge  were  as  follows: 

"(1)  'Ordinary  care,'  as  that  term  is  used  in 
this  charge,  means  such  care  as  a  person  of 
ordinary  caution  or  prudence  would  use  under 
the  same  or  similar  circumstances.  A  failure 
to  use  such  care  constitutes  negligence. 

"(2)  It  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  keep  and  maintain  its 
stock  pens  at  Commerce  in  reasonably  good  con- 
dition for  the  handling  of  such  stock  as  were 
tendered  to  it  for  shipment  at  such  station,  and 
a  failure  so  to  do  would  constitute  negligence. 

"(3)  It  was  also  the  duty  of  the  defendant  to 
exercise  ordinary  care  to  run  and  operate  its 
freight  trains  for  the  transportation  of  freight 
over  its  lines  of  railway  at  regular  times,  and 
to  operate  same  for  the  transportation  of  such 
freight  as  was  tendered  to  it  for  shipment  with 
ordinaiT  care  and  dispatch,  and  a  failure  so  to 
do  would  constitute  negligence. 

"(4)  It  was  also  the  duty  of  the  defendant, 
upon  receiving  plaintiff's  cattle  in  its  shipping 
pens  at  Commerce,  to  exercise  ordinary  care 
to  load  and  transport  said  cattle  at  and  from 
said  station  to  their  destination  at  Ft.  Worth 
within  a  reasonable  time;  and  it  was  furtlier 
the  duty  of  said  defendant  to  so  transport  said 
cattle,  and  to  handle  them  while  in  its  posses- 
sion with  ordinary  care  and  dispatch,  and  to 
avoid  injuring  them  unnecessarily.  A  failure  to 
exercise  such  care  in  loading  handling  and 
transporting  said  cattle  would  b«  negligence." 

[1]  In  the  flfOi  paragraph  of  the  charge, 
the  same  issues  of  negligence  already  submit- 
ted in  the  second,  third,  and  fourth  para- 
graphs were  again  submitted,  in  connection 
with  an  instruction  that  if  any  one  or  more 
of  such  allegations  of  negligence  was  or  were 
sustained  by  proof,  and  if  the  Jury  should 
find  that  the  same  was  the  proximate  cause 
of  the  alleged  injuries  to  the  cattle^  if  any, 
and  their  market  value  was  thereby  depreci- 
ated, then  a  verdict  should  be  returned  in 
favor  of  the  plaintiff  for  the  amount  of  such 
depreciation.  We  are  of  the  opinion  that, 
in  thus  repeating  in  the  fifth  paragraph  all 
of  the  Issues  of  negligence  which  had  already 
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been  snbmltted  In  the  preceding  paragraphs, 
undue  emphasis  was  given  to  those  issues 
which  was  probably  harmful  to  the  appel- 
lant, as  insisted  in  one  of  its  assignments  of 
error. 

[I]  Marvin  Thompson,  a  witness  for  the 
plaintiff,  over  the  defendant's  objection  was 
permitted  to  testify  that,  if  the  cattle  had 
reached  Ft.  Worth  in  good  condition  they 
would  have  been  worth  on  the  market  from 
$1.50  to  $2.50  per  head  more  than  they  were 
worth  in  the  condition  they  were  in  when 
they  reached  their  destination.  This  witness 
had  already  testified  that  he  did  not  know 
the  market  values  of  such  cattle  in  Ft 
Worth,  and,  based  upon  that  testimony,  the 
defendant  objected  to  the  estimate  already 
mentioned,  for  the  reason  that  be  had  not 
properly  qnallfied  to  give  sncb  estimate.  Un- 
der the  circumstances,  the  estimate  of  dam- 
ages so  given  by  the  witness  necessarily  in- 
volved a  mere  guess,  and  the  objection  urged 
to  it  should  have  been  sustained.  A  differ- 
ent question  would  have  been  presented  if 
the  witness  had  estimated  the  depreciation 
on  a  i)ercentage  basis,  rather  than  In  specified 
suma    H.  B.  &  T.  Ky.  v.  Vogel,  156  S.  W.  261. 

rs,  4]  We  are  of  the  (q;>inian,  further,  that 
the  court  should  have  given  an  Instruction  to 
the  Jury,  in  effect,  that  If  they  should  find 
that  any  of  the  alleged  injuries  to  the  cattle 
were  due  to  the  inherent  nature  or  proper 
vice  of  the  animals,  and  not  caused  by  any 
alleged  negligence  on  the  part  of  the  defend- 
ant, then  for  such  injuries  no  damages  could 
be  allowed.  Vat  do  we  think  that  it  was 
necessary  for  the  defendant  to  specially  plead 
that  defense,  unless  it  could  be  said  that  the 
evidence  showed  some  inherent  vice  In  these 
particular  cattle  which  was  not  common  to 
cattle  generally.  Certainly,  proof  upon  that 
issue  would  be  admissible  under  the  general 
denial  of  the  negligence  that  was  charged 
against  the  defendant,  and,  such  being  true, 
the  defendant  would  be  entitled  to  an  instruc- 
tion presenting  such  facts  affirmatively  In 
the  court's  charge.  Wells  Fargo  Bxpress  Go. 
V.  Benjamin  (Sup.)  179  S.  W.  613;  F.  W.  & 
D.  C.  By.  V.  Berry,  170  S.  W.  128. 

It  may  be,  as  insisted  by  the  appellee,  that 
the  requested  instruction  upon  that  Issue  was 
argumentative  in  form,  and  therefore  proiier- 
ly  refused;  but  even  If  that  be  true,  the 
court  should  have  given  a  proper  instruction 
in  the  main  charge  presenting  that  defense, 
in  view  of  the  exception  taken  to  the  action 
of  the  court  at  the  time  in  falling  so  to  do, 
and  which  refusal  is  made  the  basis  of  an- 
other assignment  of  error.  Olds  Motor 
Works  V.  ChurchUl,  175  S.  W.  785. 

We  are  of  the  opinion  that  by  reason  of 
the  three  errors  noted  above,  considered  as 
a  whole,  the  Judgment  should  be  reversed, 
and  the  cause  remanded,  even  though  it  could 
be  said  that  any  one  of  those  errors  consider- 
ed alone  would  not  be  sufficient  to  require 
such  reversal. 


[B-71  We  deem  It  proper  to  notice  two  other 
criticisms  made  by  appellant  of  the  coart's 
charge,  neither  nor  both  of  which  would  con- 
stitute reversible  error,  but  which  should  be 
avoided  upon  another  trial ;  one  of  which  is 
that.  In  submitting  the  converse  of  the  the- 
ories upon  which  plaintiff  sought  a  recovery, 
one  of  the  issues  of  negligence  was  omitted. 
Of  course,  defendant  could  not  be  heard  to 
complain  in  this  court  of  that  omission,  in 
the  absence  of  a  requested  Instruction  there- 
on. The  other  criticism  is  to  that  part  of  the 
fourth  paragraph  of  the  charge  wherein  the 
Jury  were  told,  among  other  things,  that  a 
failure  to  exercise  care  in  loading  the  cattle 
would  be  negligence.  The  complaint  made 
of  that  instruction  is  that  there  was  no  plead- 
ing or  evidence  raising  that  issue,  whidi  con- 
tention is  borne  out  by  the  record.  It  is  not 
probable  that,  reading  paragraph  4  of  the 
charge  as  a  whole,  the  Jury  Interpreted  it  In 
the  manner  suggested  by  the  crlticiam  men- 
tioned. But  we  suggest  that  it  would  be 
advisable  to  so  frame  the  charge  on  another 
trial  as  to  avoid  that  criticism. 

[8]  We  are  of  the  opinion  that  there  waa 
no  error  in  the  court's  refusal  to  admit  in 
evidence  a  certain  record  made  by  the  wit- 
ness A.  J.  Ankorson,  live  stock  inspector  at 
Ft.  Worth,  who  inspected  the  plaintiff's  cat- 
tle at  the  time  they  were  unloaded  in  Ft 
Worth,  such  record  purporting  to  show  the 
condition  of  the  cattle  and  of  the  car  at  that 
time,  especially  as  the  witness  testified  to 
the  same  facts  from  actual  ta^narj. 

For  the  reasons  noted,  the  Judgmoit  is  re- 
versed, and  the  cause  remanded. 

BUCK,  J.,  dissenting  to  action  of  majority 
on  fifth  assignment,  but  concurring  in  the 
reversal  of  Judgment  on  other  assignments. 


MUTUAL  FILM  CORP.  v.  MORRIS  *  DAN- 
IEOj.    (No,  8303.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Wortt. 
Jan.  16,  1916.     On  Motion  for  Re- 
hearing, Feb.   26,   1916.) 

1.  CtonTRACTB    4s9lO(4)  —  Dnilatekax.    Con* 

TRACT. 

The  contract  is  unilateral,  and  so  termi- 
nable at  the  will  of  either  party,  where,  thoujih 
defendant  ofrreed  to  furnish  Dims  so  .lonf  u 
plaintiffs  continued  in  business,  plaintiffs  did 
not  agree  to  take  them  for  sucn,  or  any,  def- 
inite period. 

[Eld.   Note.— For  other  cases,   see   CVMitncu. 
Cent.  Dig.  §  37;  Dec:  Dig.  «=>10(4).] 

On  Motion  for  Rehearing. 

2.  Statutes  «=»276C1)— Repeai/— Effkct. 

Act  March  3,  1913  (Acts  33d.  I.es.  c.  127) 
I  4, amending  Rev.  St.  1911,  art.  1902  ( Vemoni 
Sajles'  Ann.  Civ.  St  1914,  art  1902).  to  pro- 
vide that  a  fact  alleged  in  the  petition,  not  b»- 
Ing  denied  by  the  answer,  shall  be  taken  as  c<»- 
fessed,  being  remedial,  is  not  availaUe  on  ap- 
peal, where  repealed  after  the  trial. 

[EJd.    Note.— -For   other   cases,    see    Statutn, 
Cent  Dig.  {  371;   Dec  Dig.  <8=»276a)-] 
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8.  Plsadino  4S3412— Mattebs  or  CoiiPi.AinT 

Not  Denied— Riqxibbt  to  Coubt. 

That  plaintiffa  may  avail  of  Act  March  8, 
1913,  i  4,  amending  Rev.  St.  1011,  art.  1902,  to 
provide  that  a  fact  alleged  in  the  petition,  not 
being  denied  hj  the  answer,  shall  be  taken  as 
confessed,  the  court's  attention  must  be  called 
to  the  fact,  and  request  be  made  that  the  allega- 
tion be  taken  as  confessed. 

[EM.  Note. — For  other  cases,  see  Pleading, 
Cent.  Kg.  i§  1887-1394 ;   Dec.  Dig.  <&=412.] 

4.  Contracts    ®=328(3)  —  Unilatebax    Con- 

ibact— bvidbnok. 

Eividence,  in  an  action  for  breach  of  de- 
fendant's agreement  to  famish  films  to  plain- 
tiffs so  long  as  they  remained  in  bnsiness,  held 
to  fail  to  show  that  plaintiffs  agreed  to  take 
and  pay  for  them  for  snch  period,  so  aa  to  pre- 
vent the  contract  being  unilateral. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  13a-140,  1820,  1821;  Dec.  Dig. 
«S=28(3).] 

6.  Appeal  and  Bubob  <8=>H76®— Rbvirbal 

— ^Kendebino  ob  Rekandinq. 

Where  though  the  necessity  of  proof  by 
plaintiffs  of  the  material  allegation  of  the  com- 
plaint, of  agreement  on  their  part,  could  not 
well  have  escaped  their  attention,  and  they  of- 
fered the  testimony  of  the  only  persons  by  whom 
it  seems  the  necessary  proof  conld  be  made,  and 
they  testified,  apparently,  fully,  without  mak- 
ing the  proof,  and  plaintiffs  in  their  motion  for 
rehearing  set  forth  no  fact  or  circumstance  tend- 
ing to  diow  that  full  opportunity  was  not  afford- 
ed for  a  full  development  of  the  case,  the  provi- 
sion of  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  1626,  that,  when  judgment  is  reversed,  the 
court  shall  render  sudi  Judgment  as  the  court 
below  should  have  rendered,  and  not  the  excep- 
tion, that  when  it  Is  necessary  that  some  mat- 
ter of  fact  be  ascertained,  the  cause  shall  be  re- 
manded for  a  new  trial,  is  applicable. 

[Ejd.  Note.-— For  other  cases,  see  Appeal  and 
Brror,  Ctot  Dig.  54579;  Dec  Dig.  <S=1175(5).l 

0.  Appeai.    and    Ebbob    «=>768  —  Bbisfs — 
Statement— Failcbe  to  Contest. 

By  express  provision  of  Court  of  Civil  Ap- 
Iieals  rule  41  (142  S.  W.  xiv^,  whatever  of  the 
statements  in  appellant's  brief  is  not  contest- 
ed will  be  considered  as  acquiesced  in. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Eh-ror,  Cent.  Dig,  t  8103;   Dec.  Dig,  <S:=3768.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty:   Thomas  U  BlantfHi,  Judge. 

Action  by  Morris  &  Daniel  against  the  Mu- 
tual Film  Corporation.  Judgment  for  plaln- 
tUTs,  and  defendant  avpeaia.  Reversed  and 
rendered. 

Smith,  Robertson  &  Robertson,  of  Dallas, 
for  appellant.  Bugoie  De  Bogory.  of  Abilene 
and  W.  L,  Morris,  of  Albany,  for  appellees. 

CONNER,  a  J.  TMs  appeal  is  from  a 
Judgment  for  |1,7S0  in  appellees'  favor  as 
damages  for  breach  of  an  alleged  contract 
made  with  the  appellant  corporation. 

f1]  Pretermitting  as  immaterial  a  discus- 
sion of  a  number  of  BsslgnsKnts  presented, 
■we  go  at  once  to  the  vital  question  In  the 
case.  The  appellees  alleged  that  they  were 
engaged  in  exhibiting  moving  picture  films  In 
the  dty  of  Abilene ;  that  upon  the  date  stat- 
ed the  appellant  coriK>ration  agreed  to  fur- 
nish appellees  with  moving  picture  films  de- 
llrered  In  Abilene  weekly  at  a  rental  of  f  28.- 


50  per  week,  "so  long  as  the  i^lntlflrs  con- 
tinued in  the  picture  show  business  In  Abi- 
lene.'' it  was  alleged  that  the  appellees 
agreed  to  take  and  use  the  films  at  the  price 
and  upon  the  terms  stated  "as  long  as  the 
plaintUfs  continued  in  the  picture  show  busi- 
ness In  Abilene."  The  evidence  possibly  sup- 
ports the  finding  of  the  jury  to  the  effect  that 
the  appellant  corporation  agreed  to  furnish 
films  as  alleged,  but,  as  presented,  we  find 
the  evidence  wholly  wanting  to  support  the 
allegation  of  an  agreement  on  appellees'  part 
to  take  the  films  at  the  price  and  for  the  peri- 
od specified.  The  contract,  therefore.  Is  so 
plainly  unilateral,  and  terminable  at  the  will 
of  either  party  that  it  seems  only  necessary 
to  cite  some  of  the  anthorlties.  See  H.  &  T. 
C.  Ry.  Co.  V.  MltcheU,  38  Tex.  86;  Kraft 
Holmes  &  Co.  v.  Sims,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  i  404;  Richardson  v.  Hardwicke, 
106  U.  S.  252,  1  Sup.  a.  213,  27  L.  Ed.  145 : 
Dorsey  v.  Packwood,  12  How  (U.  S.)  126,  13 
L.  Ed.  921 ;  OU  &  Pipe  line  Co.  v.  Teel,  95 
Tex.  691,  68  S.  W.  979;  Tyler  Ice  Co.  v. 
Coupland,  44  Tex.  Civ.  App.  383,  99  S.  W. 
133;   Campbell  v.  Lambert,  36  La.  Ann.  35, 

51  Am.  Rep.  1;  E.  L.  &  R.  R.  R.  R.  Co.  v. 
Scott,  72  Tex.  70, 10  S.  W.  99, 13  Am.  SL  Rep. 
758 ;  A.  Santaella  &  Co,  v.  Otto  F.  Lange  Co., 
155  Fed,  719,  84  C.  O.  A.  146;  American 
Cotton  OU  Co.  V.  Kirk,  68  Fed.  701,  16  0.  C. 
A.  540;  Fowler  UtUiUes  Co.  v.  Gray,  167  Ind. 
1,  T9  N.  B.  807,  7  I*  R.  A.  (N.  S.)  726,  120 
Am.  St.  Rep.  344 ;  Bradshaw  v.  Terrell  Found- 
ry &  Macfa.  Co.,  104  S.  W.  509. 

The  contract,  under  the  circumstances 
proven  being  terminable  at  the  will  of  either 
party,  was  unenforceable,  and  appellant's 
failure  to  continue  furnishing  films,  as  charg- 
ed in  the  appellees'  petlticm,  furnishes  no  le- 
gal ground  for  redresa  We,  accordingly, 
sustain  appellant's  assignments  attacking 
the  action  of  the  court  in  submitting  the  is- 
sue, the  verdict  of  the  jury  thereon,  and  the 
Judgment  in  appellees'  favor. 

The  conclusions  so  announced  require  of  us 
a  reversal  of  the  Judgment  and  a  rendltl<m  of 
the  Judgment  In  appellant's  favor,  and  it  Is 
accordingly  so  ordered. 

On  Motion  for  Rehearing. 
[2,3]  Appellees  urgently  insist  that  we 
erred  in  reversing  the  Judgment  herein  be- 
cause of  a  want  of  evidence,  for  the  reason 
that  In  appellant's  answer  there  was  no  spe- 
cial denial  of  plaintiffs'  allegation  that  appel- 
lees "agreed"  to  take  and  use  the  films,  which 
were  the  subject-matter  of  the  controversy, 
"at  the  price  and  upon  the  terms  stated  as 
long  as  the  plaintiffs  continue  in  the  picture 
show  business  in  Abilene."  And  they  cite 
section  4  of  the  act  of  the  Thirty-Third  Leg- 
islature, approved  March  3,  1913,  amending 
article  1002  of  the  Revised  Statutes.  (Ver- 
non's Sayles*  Ann.  Civ.  St  1914,  art  1902). 
The  amended  article  reads,  in  part: 
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"^e  defendant  In  hlg  answer  shall  plead  to 
each  fact  alleged  in  the  plaintiff's  petition,  and 
either  admit  or  deny  the  same,  or  deny  that  he 
has  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief.  And  any  fact  not  de- 
nied by  the  defendant  or  which  he  does  not 
deny  that  he  has  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief  shall  be  tak- 
en as  confessed,"  etc. 

It  la  true  that  in  the  defendant's  answer 
there  was  no  Bpe<^flc  denial  of  the  allegation 
quoted.  But  since  the  trial  below  the  act 
quoted  has  been  repealed  by  act  approved 
March  22,  1915.  See  General  Laws  1915,  p. 
15.5.  The  statute  above  quoted,  being  remedi- 
al in  its  nature,  is.  In  consequence  of  the  re- 
peal; therefore  no  longer  available  even  in 
this  court  See  Etter  y.  Missouri  Pac.  Ry. 
Co.,  2  Wlllson,  Civ.  Cas.  Ct.  App.  |  60,  and 
authorities  therein  cited.  See,  also,  36  Cyc. 
p.  1228,  i  6.  Moreover,  it  has  been  the  hold- 
ing of  this  court,  as  well  as  of  other  courts, 
that  in  order  to  entitle  a  party  to  avail  him- 
self of  the  right  conferred  by  section  4  of  the 
act  of  1913,  because  of  a  want  of  a  verified 
denial  of  a  material  allegation,  it  is  necessary 
that  the  court's  attention  be  called  to  the 
fact,  and  request  be  made  that  the  allega- 
tion be  taken  as  "confessed,"  as  provided  in 
the  section  quoted.  Ashcroft  v.  Stephens,  16 
Tex.  Civ.  App.  341,  40  S.  W.  1086;  Railroaa 
Co.  V.  Dye,  70  Fed.  24,  16  C.  O.  A.  604;  T.  & 
P.  By.  Co.  V.  Tomllnson,  169  S.  W.  217.  The 
record  fails  to  show  that  appellees  excepted 
to  any  part  of  aroellant's  answer  for  a  want 
of  verification,  or  that  request  was  made  of 
the  trial  court  that  any  part  ot  the  appellees' 
petition  be  taken  as  confessed.  We  are  of 
the  opinion,  therefore,  that  appellees'  first 
ground  of  error  In  the  motion  for  rehearing 
must  be  overruled. 

[4-6]  It  is  further  Insisted  that  we  erred 
in  rendering  the  Judgment  rather  than  in 
reversing  the  cause  for  another  trial.  Ap- 
pellees, in  support  of  this  ground  of  the  mo- 
tion. Invoke  article  1626  of  Vernon's  Sayles' 
Texas  Civil  Statutes,  which  reads  that: 

"When  the  judgment  or  decree  of  the  court 
below  shall  be  reversed,  the  court  shall  proceed 
to  render  such  judgment  or  decree  as  the  court 
below  should  have  rendered,  except  when  it  is 
necessary  that  some  matter  of  fact  be  ascer- 
tained, or  the  damages  to  be  assessed  or  the 
matter  to  be  decreed  is  uncertain,  in  either  of 
^rhich  cases  the  cause  shall  be  remanded  for  a 
new  trial  in  the  court  below." 

We  were  not  unmindful  of  this  provision 
of  our  statutes  in  announcing  our  original 
conclusion.  But  the  record  shows  that  the 
trial  proceeded  upon  the  appellees'  fourth 
amended  original  petition,  their  first  supple- 
mental petition,  and  a  trial  amendment,  and 
upon  defendant's  first  amended  original  an- 
swer and  Its  first  and  second  supplemental 
answers.  And  the  necessity  on  appellees* 
part  to,  among  other  things,  prove  the  very 
material  allegation  that  they  had  agreed  to 
take  and  pay  for  the  films  promised  by  the 
appellant  corporation  could  not  very  well 
have  escaped  the  attention  of  the  parties 
and  ot  the  court,  as  it  seems  to  us.    Upon 


this  jMiint  it  further  awears  that  the  appel- 
lees offered  the  following  testimony,  and 
none  other  that  materially  aCtects  the  issue, 
viz.: 

Charlie  Morris,  one  of  the  appellees,  after 
having  testified  that  the  appellees  had  leased 
the  film  business  in  Abilene  in  October,  1913, 
and  after  having  testified  that  he  had  com- 
municated with  Charles  Tonchon  of  the  ap- 
pellant film  company,  requesting  a  continu- 
ance of  the  service  by  shipping  films  to  the 
appellees,  to  which  Touchon  consented,  and 
after  having  further  testified  that  there  was 
"not  anything  said  over  the  telephone  then 
about  how  long  we  were  to  get  the  service; 
there  was  no  agreement  over  the  telephone 
about  how  long  we  were  to  get  the  service," 
further  testified: 

"I  did  not  talk  with  the  Mutual  people  any 
more  until  in  January,  1914,  in  regard  to  a  con- 
tract   I  then  talked  wiji  Touchon,  at  the  Mu- 
tual Film  Hxctaange  in  Dallas.     When   I  was 
in  Dallas  in  January,  I  told  Touchon  that  I  bad 
heard  that  there  was  a  party  in  Abilene  trying 
to  get  our  service,  and  that  is  what  I  came  to 
Dallas  for,  and  to  see  about  service  for  a  new 
theater  we  bad  opened  here.     'Well,'   he  says, 
'there  is  nobody  trying  to  get  your  service,  Mor- 
ris,' and  he  says,  'They  could  not  get  it  if  they 
wanted  it*     He  says:    'Our  business  relations 
have  been  very  pleasant,  and  we  don't  do  that 
kind  of  business.     We  don't  take  service  awsy 
from  a  man  as  long  as  he  pays  for  it'    I  asked 
him  about  service  for  the  Gem  Theater,  and  he 
did  not  know  where  I  could  get  service.    I  asked 
him  about  the  Universal  service.     He  said  it 
was  no  good.     We  then  had  a  conversation  in 
the  back  part  or  the  center  part  of  the  building 
in   regard    to   some   features   we   were  looting 
over — some  new  advertising  matter;     big   post 
cards  and  big  photographs — and  I  bcxAed  some 
features  with  him.     By  'booking*  I  mean  ooo- 
tracting  for  it.    A  feature  film  is  a  apedal  fihc 
on  any  special  leatuie  that  is  not  in  the  regular 
service.     It  is  called  a  feature,  that  might  be 
from  one  to  ten  reels.     That  is  a  special,  book- 
ing a  feature  is  contracting  for  it;   that  is,  con- 
tracting to  run  a  feature  separate  from  the  reg- 
ular  program   on  a   certain  dajr   or   a   certain 
price.     We  were  going  to  run  this  at  the  Jewel 
Theater  in  Abilene.    Touchon  patted  me  <m  the 
back,  and  says,  'Tou  go  back  to  Abilene  and 
boost  your  business  a^  rest  easy.'     He  says, 
"There   is   nobody  going  to   get   your   service." 
Nothing  else  specially   was   said.     He   said  he 
would  continue  shippmg  to  Abilene  just  like  be 
always  had  at  the  same  price,  and  wanted  to 
know  if  I  wanted  any  new  machine  or  anything 
for  the  new  theater.     He  tried   to   sell  me  a 
motograph  picture  machine  for  the  Gem  n>eaKC 
At  that  time,  the  Gem  Theater  was  located  in 
Abilene.    The  theater  that  we  were  ronning  at 
that  time  was  located  at  Abilene  in  the  Jewel 
Theater  building.     We  had  the  Airdome  then. 
•    *.  *    I  don't  know  how  long  I  waa  in  the 
office,  30  or  40  minutes.    I  was  back  there  that 
day,  and  bade  there  the  next  day.     We   were 
talking  most  of  the  time.    Hat  is  all  that  I  can 
recall  that  was  said.     We  were  not  using  any 
other  films,  at  that  time,  than  the  Mutual  Film. 
I  don't  recall  anything  else  that  was  said  spe- 
cially, except  that  Mr.  Touchon  told  me  there 
was  nobody  trying  to  get  the  service,  and  conU 
not  get  it  if  they  wanted  it ;   that  we  conld  have 
it  just  as  long  as  we  paid  for  it  and  as  long  as 
we  was  in  the  show  business  in  Abilene.    •    •    • 
There   had   not  been   any   interruption   in   the 
service  of  the  Mutual  Film  Company  from  the 
beginning,  and  after  the  conversation  with  Mr. 
Touchon  that  I  have  testified  about  up  to  May 
15,  1914,  the  time  asked  about     We  got  films 
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every  day  except  Sunday.  We  didn't  get  filma 
00  Sunday.  ^\e  got  a  regular  program  of  three 
films  a  day.  I  received  the  telegram  which  you 
now  show  me.  This  telegram  is  directed  to 
'Morris  and  Daniel,  Abilene,  Ttexas,  Jewel 
Theater.'  And  oreads  as  follows:  'Please  make 
other  arrangements  for  service  after  Saturday 
May  sixteenth.  Mutual  Film  Corp.  of  Texas. 
9 :27  P.  M.'  •  •  •  There  is  another  part  of 
the  conversation  that  I  did  not  recall  this  morn- 
ing, in  regard  to  keeping  the  service  in  the  Jewel 
Theater.  Mr.  Toucbon  said  that  there  could 
not  anybody  get  our  program,  and  that  we  were 
to  have  it  exclusively;  that  no  other  show  in 
town  could  get  it,  and  that  we  could  have  it  as 
long  as  we  paid  for  it,  and  as  long  as  we  was 
in  the  show  business  in  Abilene,  and  that  he 
would  continue  to  deliver  films  to  Abilene  Just 
like  he  had  been  in  the  past.    *    *    *  " 

L.  ]&  Keys  testified: 

"My  name  is  L>.  E.  Keys.  I  live  in  Abilene, 
At  one  time,  1  lived  in  Dallas.  While  I  lived 
in  Dallas,  i  met  Charlie  Morris  there  at  one 
time.  I  met  Charlie  at  the  Interurban  Station, 
and  we  went  over  to  some  film  exchange.  At 
the  film  exchange,  I  saw  this  gentleman  that 
was  sitting  r^ht  over  there  a  while  ago,  with 
the  light  hair.  I  heard  a  conversation  between 
he  and  Charlie.  I  don't  know  that  I  can  ex- 
plain just  every  word  that  was  said  between 
them,  but  it  was  something  in  reference  to  the 
films  that  they  were  using.  Charlie  says,  'I 
heard  that  you  was  going  to  take  them  away 
from  me,'  or  something  that  way.  He  says, 
'Oh,  well,  there  is  nothing  to  it  that  I  know  of, 
as  long  as  you  iMy  for  them;  everything  has 
been  satisfactory  so  far.'  He  said  there  was 
nothing  to  what  Charlie  had  heard.  Well,  they 
went  on  and  talked  about  something  else — ^1 
don't  know  what  all  they  did  say— and  then  they 
got  up  and  wait  in  the  back  end  of  the  building 
—of  the  office." 

On  cross-examination  he  testified: 
"As  to  how  it  happened  that  I  went  over  to 
the  film  place  with  Charlie  Morris,  I  was  going 
down  the  street  and  met  Charlie  there.  •  •  • 
I  could  not  say  what  the  name  of  that  Film 
Exchange  was.  *  ♦  *  I  saw  Touchon  there. 
He  is  the  man  that  was  sitting  there.  •  *  • 
No  one  else  was  with  Morris  at  that  time.  I 
went  inside  of  the  place;  that  is,  on  the  inside 
of  the  exchange.  When  I  first  saw  Touchon, 
he  was  at  his  desk  there  inside  of  a  railing.  I 
did  not  have  any  conversation  with  Toucbon. 
Morris  jnat  introduced  me  to  him,  and  he  asked 
me  if  I  was  in  the  moving  picture  business,  and 
I  told  him  no,  and  I  think  that  is  all  the  words 
we  said.  As  to  how  long  a  time  Morris  was 
talking  to  Touchon,  I  suppose  we  stayed  there 
maybe  20  or  30  minutes ;  something  like  that. 
We  were  inside  the  railing,  both  of  us.  *  •  • 
I  might  have  heard  all  of  the  couversaUon,  bat 
I  was  not  interested  in  it,  and  I  don't  know 
anything  about  it.  I  did  not  pay  any  particu- 
lar attention  to  it;  nothing  more  than  I  would, 
just  being  in  conversation  anywhere  with  any 
one  else.  •  *  •  They  talked  there  wherel 
was  something  like  20  minutes,  and  then  they 
got  up  and  went  in  the  back  end  of  the  build- 
ing. I  never  went  back  there  with  them  at  all, 
I  stayed  there  until  he  came  back,  and  when  he 
eame  back,  I  got  up  and  went  on  off  with  him. 
•  ♦  •  The  portion  of  the  conversation  that  I 
remember  when  we  went  in  there  was  that  Mor- 
ris introduced  me  to  this  man,  and  Morris  says, 
'I  heard  something  about  you  going  to  let  some- 
l)ody  else  have  my  business'  or  something  in  re- 
Sard  to  that.  •  *  *  He  told  Morris  that  he 
liad  not  heard  anything  about  it,  and  he  asked 
Morris  if  that  is  what  he  came  to  Dallas  for, 
>r  something  that  wa^.  Morris  had  put  up  en- 
ither  show,  and  Morns  asked  him  about  getting 
Blms   for   the  other  show.     Morris   asked   him 


where  to  get  tbem,  and  he  told  Morris  he  dill 
not  know  where  Morris  could  get  service.  Mbr- 
ris  asked  him  something  about  features.  Now, 
I  don't  know  what  there  is  about  that.  I  don't 
know  what  the  features  are,  and  when  they 
went  in  the  back  end  of  the  house,  I  never 
heard  any  more  of  the  conversation.  He  told 
Morris  that  as  long  as  he  paid  for  them,  and 
paid  him  what  he  owed  him,  he  did  not  see  why 
he  should  change,  or  something  in  regard  to 
that    That  is  what  Mr.  Touchon  said." 

Touclion,  while  testifying,  denied  that  any 
agreement  was  made,  but,  regardless  of  this 
denial,  we  think  the  conclusion  is  Inevitable 
that  the  evidence  quoted  falls  to  show  that 
appellees  "agreed"  to  take  and  pay  for  the 
films  as  they  alleged.  In  addition  to  this, 
the  want  of  this  proof  was  specifically  point- 
ed out  on  the  original  hearing  under  appel' 
lant's  second  assignment  of  error,  excepting 
to  the  refusal  of  the  court  to  give  a  peremp- 
tory instmctlon  as  requested,  where,  among 
other  things,  it  was  stated  in  appellant^s 
brief  that: 

"Here  was  no  evidence  tiiat  the  plaintiffs 
agreed  to  use  defendant's  films  in  th^r  picture 
show  at  Abilene  as  long  as  they  remained  in 
the  picture  show  business  in  Abilene." 

Appellees  made  no  answer  to  this  assign- 
ment, and  made  no  denial  of  the  statement 
80  made  in  appellant's  brief.  And  rule  41 
(142  S.  W.  xlv),  promulgated  for  the  govern- 
ment of  this  court,  expressly  declares  that: 

"Whatever  of  the  statements  of  the  appellant 
or  plaintiff  in  error  in  his  brief  is  not  contested 
will  be  considered  as  acquiesced  in." 

In  the  foregoing  condition  of  the  record 
before  us,  we  fall  to  see  any  necessity  for  re- 
manding the  cause  in  order  "that  some  mat- 
ter of  fact  be  ascertained."  Appellees  offer- 
ed the  testimony  of  the  only  persons  by 
whom  it  seems  the  necessary  proof  could  be 
made.  These  parties  testified,  apparently, 
fully,  upon  the  trial,  and  appellees  in  their 
motion  for  rehearing  set  forth  no  fact  or  cir- 
cumstance which  tends  to  show  that  full  op- 
portunity was  not  afforded  by  the  trial  court 
for  a  full  development  of  the  case.  It  is  ap- 
parent that  other  contingencies  mentioned  in 
article  1626  have  no  application  to  the  pres- 
ent case. 

We,  accordingly,  adhere  to  our  original 
conclusions  and  overrule  the  motion  for  re- 
hearing. 


GEEMO  MFO.  CO.  v.  OOOMAN  COUNTY. 
(No.  5593.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

March  1,  1916.    Behearing  Denied 

April  6,  1916.) 

1.  Counties      «s>113(1)  —  ComnasiORERs' 
.  Court— Powers— CoiTTBAors. 

The  commissioners'  court  has  charge  of  the 
business  affairs  of  the  county,  and  it  idone  has 
authority  to  make  contracts  binding  upon  the 
county. 

[Ed.    Note. — For   other  cases,   see   Counties. 
Cent.  Dig.  SS  174,  176;   Dec.  Dig.  (S=»113(l).] 
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2.  Ck>nicTis8     «s>113(6)   —    OoioassiONSBS' 

OOUBT— AOKNT— ShEKIFF. 

The  commlsslonen'  court  may  act  through 
an  agent  appointed  by  them,  and  a  aherifE  not 
appointed  dj  them  to  purchase  for  the  county 
was  net  their  agent  by  virtue  of  his  o£Sce. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  174,  180;  Dec.  Dig.  <Si=»113(6).] 
S.  COTJNTiM  <g=9 124(2)  —  Unauthobized  Act 

OF  Aa«NT— CoHMiasioNKBa'  Coxjbiv—Ratifi- 

OATioir. 

A  county,  through  the  only  agency  by  wliich 
it  can  act,  that  is,  its  commissioners'  court,  may 
ratify  the  act  of  one  assuming  without  authority 
to  be  its  agent,  but  the  sheriff's  use  of  disinfect- 
ants purchased  by  bim  without  authority,  over 
/  the  protest  of  the  court,  was  not  a  ratification ; 
as  one  cannot  constitute  himself  the  agent  of 
another  against  the  other's  protest  and  then 
ratify  his  unauthoriced  act  eo  as  to  bind  such 
other. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  185;   Dec.  Dig.  «=3l24(2).] 

Appeal  from  Coleman  County  Court;  W. 
Marcus  Weatherred,  Judge. 

Suit  by  the  Germo  Manufacturing  Compa- 
ny against  Coleman  County.  Judgment  tor 
defendant,  and  plaintiff  appeals.    Affirmed. 

J.  P.  Ledbetter  and  Woodward  &  Baker, 
all  of  Coleman,  for  appellant  Snodgrass,  Dl- 
brell  &  Snodgrass  and  Crlt«  4  Woodward, 
all  of  Coleman,  for  appellee. 

Findings  of  Fact 

JENKINS,  X  On  February  25,  1912,  and 
for  some  time  prior  and  subsequent  thereto, 
W.  L.  Futch  was  sheriff  of  Coleman  county. 
On  that  date  he  gave  an  order  to  appellants 
to  ship  certain  disinfectants  to  appellee,  sign- 
ing said  order  "W.  I*  Futch,  Sheriff."  Dis- 
infectants were  necessary  to  maintain  the 
Coleman  county  Jail  In  a  sanitary  condition, 
and  the  disinfectants  so  ordered  were  receiv- 
ed by  the  sheriff  and  used  by  blm  and  bis 
lailer  in  disinfecting  the  Jail.  The  account 
for  such  disinfectants  was  presented  to  the 
commissioners'  court  of  Coleman  county  and 
disallowed,  whereupon  this  suit  was  brought 

On  June  13,  1911,  the  commissioners'  court 
of  Coleman  county  passed  an  order  that  no 
one  except  said  court  would  be  permitted  to 
purdiaae  disinfectants  for  the  courthouse  or 
Jail.  This  order  was  on  that  date  entered  of 
record  In  the  minutes  of  the  court,  and  the 
sheriff  was  informed  thereof.  Upon  the  trial 
hereof  Futch  testified  that  no  one  instructed 
him  to  buy  the  disinfectants,  that  he  did  so 
"on  his  own  book,"  and  that  he  did  not  con- 
consider  it  any  of  the  commisslaners'  court's 
business. 

Prior  t»  February  25,  1912,  tlie  commis- 
sioners' court  contracted  with  local  drug- 
gists to  furnish  disinfectants  for  the  court- 
bouse  and  Jail,  but  the  sheriff  refused  to  use 
the  same  or  to  allow  any  portion  thereof  to 
be  brought  in  the  Jail.  Subsequent  to  the 
receipt  of  the  disinfectants  the  county  Judge 
and  commissioners  went  to  the  Jail  and  told 
the  party  that  they  there  found  in  charge  not 
to  use  the  disinfectants  bought  by  the  sher^ 


iff,  but  to  nse  those  bought  by  the  county. 
The  sheriff  refused  to  allow  the  jailer  to 
comply  with  this  request 

Upon  the  trial  of  this  caoae  the  county 
Judge  instructed  the  Jury  to  return  a  ver- 
dict for  the  defendant  They  did  so,  and 
Judgment  was  entered  accordingly,  from 
which  Judgment  this  appeal  is  prosecuted. 

Opinion. 

[1]  The  court  did  not  err  in  peremptorily 
instructing  the  Jtiry  to  return  a  verdict  for 
appellee.  The  comn>IsaIoners'  court  have 
charge  of  the  business  affairs  of  the  county, 
and  they  alone  have  authority  to  make  con- 
tracts binding  upon  the  county.  Ferrier  v. 
Knox  County,  33  S.  W.  896;  I>un)ber  Co.  v. 
Van  Zandt  County,  77  S.  W.  960;  Fears  v. 
Nacogdoches  County,  71  Tex.  337,  9  S.  W. 
265;  Brown  v.  Reese,  67  Tex.  318,  33  S.  W. 
292 ;  Presidio  County  v.  Clarke,  .38  Tex.  Civ. 
App.  320,  85  S.  W.  475;  Fayette  County  v. 
Krause,  31  Tex.  GLv.  App.  569,  73  S.  W.  51. 

In  Ferrier  v.  Knox  County,  supra,  the 
court  said: 

"In  dealing  with  a  county  it  is  necessary  to 
have  an  express  contract  with  the  commission- 
ers' court,  and  that  court  can  speak  only  by  and 
through  its  minutes  and  records.  No  action  can 
be  maintained  upon  any  implied  promise  upon 
its  part  topay  for  anything.  Page  898,  col.  1, 
of  33  S.  W. 

In  Presidio  County  v.  Clarlte,  supra,  speak- 
ing in  reference  to  the  contract  there  involv- 
ed, the  court  said: 

"To  be  binding  upon  the  county,  it  must,  on  its 
part  be  made  through  the  proper  agency — the 
commissioners'  court^'  38  'Tex.  Civ.  App.  320. 
page  476,  coL  2,  of  85  S.  W. 

[2]  The  commissioners'  court  may  act 
through  an  agent  appointed  by  them.  Futch 
was  not  appointed  by  the  commissioners' 
court  to  purchase  disinfectants.  He  was  not 
such  agent  by  virtue  of  his  office. 

[S]  A  county,  as  an  individual,  may  ratify 
the  act  of  one  who  assumes,  without  author- 
ity, to  be  its  agmt  Brazoria  County  v.  Pad- 
gltt,  160  S.  W.  1170;  Brazoria  County  v. 
Rothe,  168  S.  W.  70;  Harris  County  v. 
GampbeU,  68  Tex.  22,  8  S.  W.  243,  2  Am.  St 
Kep.  467 ;  Gallup  v.  liberty  County,  57  Tex. 
Civ.  App.  176,  122  S.  W.  201;  Boydston  v. 
RockwnU  County,  86  Tex.  234,  24  S.  W.  272. 
But  such  ratification  must  be  through  the 
only  agency  by  which  the  county  can  act, 
viz.,  its  commissioners'  court.  "Die  only 
claim  of  ratification  in  this  case  was  the  use 
of  the  disinfectants  over  the  protest  of  the 
commissioners'  court.  One  cannot  constitute 
himself  the  agent  of  another  over  the  protest 
of  the  alleged  principal,  and  then  ratify  liis 
unauthorized  act  so  as  to  bind  such  princi- 
pal, by  doing  something  over  his  protest, 
even  iiiough  it  may  be  beneficial  to  such  al- 
leged principal. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 


«S9For  otber  cases  M«  Mm*  topic  ana  KB7-NUMBBR  In  sll  Ksy-NiualMrad  OicesU  and  ladUM 

Digitized  by  LjOOQIC 


TezJ 


DIFFIK  ▼.  WHITB 


1065 


DUm  y.  WHITB  ct  aL    (Na  186S.)* 

(Court  of  CitU  Appeals  of  Texas.    Texarkana. 

Feb.  17,  lOld,    On  Motion  to  Beform 

Judgment,  March  9,  1918.) 

1.  £VJDENCK   «=»4€0(7)— Pabol  BVIDKNCl  — 
Dkbcbiption  in  Deed. 

In  a  deed  of  land  described  aa  "420  acres 
oat  of  the  northeast  portion  of  the  Robert  Hill 
survey,"  the  uncertainty  of  description,  if  any 
appeared  upon  the  face  of  the  deed,  and  extrane- 
ous eridence  was  inadmissible  to  supply  what 
was  lacking. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  2121 ;   Deb  Dig.  «=»460(7).] 

2.  Deeds  «s»38(1)  —  Insditicienot  or  De> 

SCKIPTIOW— VAUDITT. 

Such  deed  would  not  be  treated  as  void  for 
want  of  a  sufficient  description  of  the  land  con- 
veyed, unless  the  description  was  so  defective 
that  the  land  could  not  be  located  by  an  inspec- 
tion of  the  deed  and  a  resort  to  those  muni- 
ments or  evidences  to  which  it  expressly  or  im- 
pliedly refers. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  70;    Dec.  Dig.  «=»38(l).] 

8.  Deeds  «=>41  —  Stjiticienct  of  Descbip- 

noN— Evidence. 

Such  deed,  expressly  referring  to  the  land 
aa  a  part  of  me  Robert  Hill  survey,  made  it 
proper  to  resort  to  the  field  notes  of  that  sur- 
vey to  ascertain  its  location,  form  and  area. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {84;  Dec.  Dig.  «s>41.1 

4.  Deeds  «=988(2)— Patented  IjAnd— Stoti- 
cienot  of  Desobipiion— "Poetion." 

A  deed,  conveying  "420  acres  out  of  the 
northeast  portion  of  die  Robert  Hill  survey," 
was  sufficient,  where  it  appeared  that  the  sur- 
vey contained  836  acres  and  was  in  the  shape 
of  a  square,  with -all  of  its  boundaries  running 
towanl  the  four  cardinal  points  of  the  compnss, 
and  that  the  grantor  had  previously  conveyed 
231  acres  in  the  northwest  comer  of  the  survey 
and  202  acres  in  the  sonthwest  comer  connect- 
ing with  the  tract  first  conveyed,  as  the  word 
"portion"  might  be  treated  as  synonymous  with 
"part,"  so  that  the  northeast  part  of  the  survey 
was  that  part  lying  between  the  north  and  east 
boundary  lines,  and  where  the  number  of  acres 
to  be  taken  from  that  part  of  the  survey  was 
equal  to  or  exceeded  the  area  contained  in  the 
northeast  quarter  when  subdivided  into  four 
equal  parts,  there  was  an  intent  to  include  at 
least  all  of  the  land  in  that  quarter,  and  to  fix 
the  northeast  comer  of  the  survey  as  the  north- 
east corner  of  the  land  conveyed,  and  from  that 
point  the  law  wonld  omstruct  a  survey  in  the 
form  of  a  square  sufficiently  large  to  embrace 
the  number  of  acres  called  lor. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  {{  65,  71;    Dec.  Dig.  iS=»38(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Portion.] 

B.  Deeds  «=j88(1)  —  "Dkscbiptton"— Office. 
The  office  of  the  "description"  in  a  deed  is 
not  to  identify  the  land,  but  to  furnish  means  of 
identification. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  II  65-67,  70,  73-76,  79;  Dec.  Dig.  «=» 
38(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Description.] 

6.  Evidence  4=>452— Extbinbio  Evidence — 
Descbiption- "Latent  Ambiguitt." 

A  "latent  ambiguity"  arises  when  a  deed 
expresses  more  than  one  method  for  identifying 
the  lines  or  comers  of  a  grant,  and  which  do 
not  harmonize  when   applied  to  the  ground,  or 


when  the  description  is  soch  that  it  may,  with- 
out contradicting  or  ignoring  its  terms,  be  ap- 
Efied  to  more  than  one  tract  of  land;  bnt  no 
itent  ambignity  arises  from  the  mere  fact  that 
the  calls  in  the  description  conflict  with  some 
prior  conveyance  not  rderred  to  or  made  a  part 
of  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  209^2101;   Dec;  Dig.  «=>462. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seeend  Series,  Latent  Ambiguity.] 

7.  Deeds  «=>93  —  Con8tbdotion— Intent  of 
Gbantob.   ' 

The  intention  of  the  grantor  must  be  gath- 
ered from  the  language  used. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  11  231,  232 ;    Dec.  Dig.  4=>03.] 

8.  Evidence  «=>460(3)— Extbinsio  Evidence 
—"Latent  Ambiodot." 

Where  there  is  no  conflict  in  the  terms  nf 
the  description  of  a  deed,  and  it  fits  one  tract  of 
land  and  no  other,  there  is  no  "latent  ambigu- 
ity," and  no  occasion  for  the  admission  of  ex- 
trinsic evidence  to  explain  the  intention  of  the 
grantor. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  II  2068,  2060;  Dec.  Dig.  «=» 
460(3).] 

9.  Deeds  4s>114(6) — Descbiption— Constkuc- 

TION. 

Where  the  assignee  of  a  survey  of  836 
acres  in  the  form  of  a  square,  with  all  its  bound- 
aries running  toward  the  four  cardinal  points  of 
the  compass,  conv^^  231  acres  from  the  north- 
west comer  and  202  acres  from  the  southwest 
comer,  connecting  with  the  first  tract,  his  deed 
conveying  "420  acres  out  of  the  northeast  por- 
tion or  part,  fixing  only  the  northeast  comer," 
evidenced  an  intention  that  the  land  conveyed 
was  to  be  regarded  as  forming  a  square,  with 
all  sides  running  toward  the  four  points  of  the 
compass,  conforming  to  the  north  and  east 
boondary  lines  of  the  survey,  and  leaving  the 
distances  south  and  west  to  which  the  call 
should  be  extended  a  mere  matter  of  mathemat- 
ical calculation,  whereby  the  block  would  be 
bounded  by  four  sides  1,539.8  varas  long. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  329,  388;   Dec.  Dig.  <S=>114(6).] 

10.  Advkbse    Possession    «5>71(S)— CAnvet- 
ANCE  BT  One  Without  Title. 

The  three-year  statute  of  Umitatiens  was 
not  available  where  the  portion  claimed  had  been 
disposed  of  by  the  assignee  of  a  survey  prior  to 
the  execution  of  the  bond  for  title  to  the  one 
under  whom  the  adverse  party  claimed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  11  422,  423;  Dec.  Dig.  «=» 
71(3).] 

On  Motion  to  Beform  Jodgment 

11.  TBXSPASS  to  TBT  TITI.E  «s>32— PiXADUia 

—Admission— Failubb  of  Title. 

In  trespass  to  try  title,  allegationa  that 
plaintiffs  purchased  the  land  described  from  one 
N.  in  consideration  of  a  cash  payment  and  cer- 
tain vendor's  lien  notes,  and  that  N.  had  execut- 
ed to  them  a  deed  with  general  warranty  of  ti- 
tle; that  after  the  purchase  they  found  that 
it  was  clouded  b;^  reason  of  the  adverse  claims  of 
the  unknown  heirs  of  a  certain  person,  and  oth- 
er parties  defendant ;  tliat  their  title  was  threat- 
ened by  the  adverse  claims  set  out  in  the  an- 
swers of  the  defendants ;  that  they  believed  that 
the  titles  set  up  by  defendants  were  paramount 
to  their  own  title ;  and  that  they,  would  be  dis- 
possessed, asking  a  jud^ent  against  their  war> 
runtnr  .ind  a  c.incellation  of  the  vendor's  lien 
notes— was  in  effect  an  admission  that  plaintiifs 
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had  no  title  to  that  port  of  the  land  describe)] 

in  their  petition. 

'  (Ed.  Note.—For  other  cases,  see  Trespass  to 

Trr  Title,  Gent  Dig.  K  39-41 ;   Dec.  £Hg.  «=> 

o2.J 

12.  Apfeal  and  Erbob  «=»1178(6)— Disposi- 
tion OF  Affeaii— Reucand  fob  Tbial  of 
Dahagbs. 

In  trespass  to  try  title,  where  the  warrantr 
of  plaintiffs  grantor  failed  to  the  extent  of  the 
land  lost  to  plaintiffs  by  the  reformation  of  the 
judgment,  but  where  the  warrantor  was  a  par- 
ty to  the  suit,  not  denying  his  warranty,  and 
there  was  no  proof  of  the  exact  amount  of  the 
land  which  would  be  lost,  the  case,  as  between 
the  plaintiffs  and  their  warrantor,  would  be 
remanded,  to  enable  them  to  try  the  issue  of 
damages  resulting  from  a  breach  of  the  war- 
ranty. 

[Ed.  Note, — For  other  cases,  see  Appeal  antl 
Error,  Cent.  Dig.  |{  4614,  4615;  Dec.  Dig.  «=> 
1178(6).] 

Appeal  from  District  C!ourt,  Red  River 
CSounty ;   Ben  H.  Denton,  Judge. 

Trespass  to  try  title  by  J.  A.  White  and 
another,  in  wtaieb,  after  White's  death,  his 
nephew  and  children  were  substituted  as  par- 
ties plaintiff,  against  unknown  heirs  of  An- 
derson King,  in  whidi  W.  O.  Diffle  filed  a 
plea  of  Intervention,  asking  affirmative  re- 
lief against  plaintiffs,  and  making  P.  D. 
Wilson  a  party  defendant,  and  in  which 
Wilson  filed  an  answer  and  cross-bill..  Judg- 
ment for  defendants,  and  for  the  cross-com- 
plainant, and  the  intervener  appeals.  Re- 
formed and  affirmed. 

Chambers  &  Black,  of  Clarksville,  for  ap- 
pellant S.  W.  Harmon,  Kennedy  &  Rob- 
bins,  and  Lennox  &  Lennox,  all  of  Clarks- 
vlUe,  and  Wright  &  Patrick,  of  Paris,  for 
app^ees. 

,  HODGES,  J.  In  September,  1913,  J.  A. 
White  and  Dero  Austin  instituted  this  suit 
in  the  district  court  of  Red  River  county, 
against  the  unknown  heirs  of  Anderson  King, 
Jr.,  and  William  Gregg,  In  the  form  of  an 
action  of  trespass  to  try  title  and  to  about 
400  acres  of  land  described  as  a  part  of  the 
Robert  Hill  survey  situated  In  Red  River 
connty.  Before  a  trial  White  died,  and  Ms 
widow  and  children  were  substituted  as 
parties  plaintiff.  Some  of  the  heirs  of  An- 
derson King  answered.  In  November,  1913, 
the  appellant,  W.  O.  DifBe,  filed  a  plea  of  in- 
tervention, setting  up  a  claim  of  title  to 
about  200  acres  of  the  land  described  in  the 
plaintiffs'  petition,  and  asked  for  affirma- 
tive relief.  P.  D.  Wilson,  one  of  the  appel- 
lees, who  was  made  a  party  defendant, 
'  thereafter  filed  an  answer  and  a  cross-blU, 
in  which  he  set  up  title  in  himself  to  that 
portion  claimed  by  Diffle.  The  controversy 
was  finally  narrowed  to  one  between  Diffle 
and  Wilson,  as  to  which  had  the  title  to  the 
200  acres  they  both  claimed. 

The  Robert  Hill  survey  was  patented  to 
Benjamin  Gooch,  assignee  of  Robert  Hill, 
•September  24,  1853.  The  patent  recited  that 
the  original   certificate  was  transferred  to 


Gooch  E^bmaty  7,  1840.  According  to  the 
field  notes,  the  Hill  survey  contained  836 
acres,  and  was  in  the  shape  of  a  aqoare 
whose  sides  were  2,173  varas  long.  On  Blay 
26,  1841,  Gooch  conveyed  by  bond  for  ttUe 
231  acres  lying  in  the  nortliwest  corner  of 
the  HIU  survey  to  Joslah  Davidson.  On 
February  3,  1842,  he  conveyed  to  James  H. 
Sharp,  in  the  same  manner,  202  acres  lying 
in  the  southwest  corner,  and  connecting:  -with 
the  Davidson  tract  The  following  diagram 
win  show  the  Hill  survey  and  the  subdivi- 
sions existing  after  the  sales  made  to  David- 
son and  Sharp,  and  also  the  land  involved 
in  this  suit: 
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[1-S]  The  appellee  Wilson  claims  title  un- 
der a  deed  from  Benjamin  Gooch  to  the 
heirs  of  Anderson  King,  assignee  of  William 
Gregg,  dated  December  3,  1864.  This  deed 
appears  to  have  been  executed  In  compliance 
with  a  bond  for  title  given  by  Goodi  to  Wil- 
liam Gregg  on  November  10,  1843,  which 
recited  a  cash  consideration.  The  appellant 
Diffle,  claims  under  a  grant  from  Goocb  to 
Wm.  C.  Young.  The  record  shows  that  on 
January  29,  1846,  Gooch  executed  a  bond 
for  title  to  Young  for  200  acres  of  land  in 
the  Hill  survey,  lying  south  of  the  David- 
son tract  and  east  of  the  Sharp  land.  On 
December  5,  1854,  Gooch  executed  a  deed  to 
Wm.  C.  Young,  In  which  the  number  of 
acres  was  omitted,  but  which  in  other  re- 
spects contained  the  same  description  em- 
braced in  the  bond  for  title.  When  the  ap- 
pellee Wilson  offered  in  evidence  the  deed 
from  Gooch  to  the  heirs  of  Anderson  King, 
it  was  objected  to  by  the  appellant  Diffle, 
on  the  ground  that  it  was  void  because  of  a 
defective  description.  The  objection  wab 
overruled,  and  the  deed  was  read  In  evldenceL 
The  following  is  the  description  objected  to: 

"Five  hundred  and  eighty  acres  of  land  sit- 
uated in  the  county  of  Red  River,  State  of  Tex- 
as, on  Pecan  bayou  on  the  waters  of  Bed  river. 
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being  a  portion  of  the  Robert  Hill  surrey  of 
land  and  a  part  of  the  James  Basham  survey, 
to  wit :  Four  hundred  and  twenty  acres  out  of 
the  northeast  portion  of  the  Robert  Hill  survey, 
and  one  hundred  and  sixty  acres  out  of  the  east 
half  of  the  James  Basham  survey  of  three  hun- 
dred and  twenty  acres  adjoining  on  the  south- 
east the  Robert  Hill  survey,  and  more  particu- 
larly described  by  the  records  of  the  register's 
office  in  Glarksville." 

That  part  of  the  above  description  which 
refers  to  the  160  acres  out  of  the  Basham 
survey  Is  not  material  In  this  controversy. 
It  is  contended  that  the  language  "four  hun- 
dred and  twenty  acres  out  of  the  northeast 
iwrtion  of  the  Robert  Hill  survey"  Is  too  In- 
definite and  uncertain  to  enable  a  surveyor 
to  locate  land.  The  uncertainty  of  this  de- 
scription, if  there  Is  any,  appears  upon  the 
ftice  of  the  grant  itself,  and  extraneous  evi- 
dence Is  not  admissible  to  supply  what  Is 
laclcing.  The  general  rule  is  that  a  deed  con- 
veying real  estate  will  not  be  treated  as 
void  for  want  of  a  sufficient  description  of 
the  land  conveyed  unless  the  description  is 
so  defective  that  the  land  cannot  be  located 
by  an  inspection  of  the  deed  and  a  resort  to 
those  muniments  or  evidences  to  which  it  re- 
fers expressly  or  by  implication.  2  Devlin 
on  Deeds,  p.  1917.  Here  the  deed  expressly 
refers  to  the  land  as  a  part  of  the  Robert 
IIlll  survey,  and  thus  makes  It  proper  to  re- 
sort to  the  field  notes  of  that  survey  for  the 
purpose  of  ascertaining  its  location,  its  form 
and  the  number  of  acres  it  contains.  Brown 
V.  Chamber,  63  Tex.  131. 

[4]  Upon  examination  of  the  patent  we 
And  that  the  Hill  survey  contained  836  acres, 
and  Is  In  the  form  of  a  square,  with  all  of 
Its  boundaxy  lines  2,173  varas  long  and  run- 
ning toward  the  four  cardinal  points  of  the 
compass.  The  deed  under  consideration  con- 
veys 420  acres  to  be  taken  out  of  the  north- 
east portion  of  that  survey.  We  think  the 
word  "portion,"  as  there  used,  may  be  treat- 
ed as  synonymous  with  "part,"  without  mak- 
ing any  material  variation  in  the  meaning  In- 
tended to  be  conveyed  by  the  grantor.  The 
description  would  then  read:  "Four  hun- 
dred and  twenty  acres  out  of  the  northeast 
part  of  the  Robert  Hill  survey."  The  north- 
east part  of  a  survey  which  has  the  form  of 
a  square  is  that  portion  lying  between  the 
north  and  the  east  boundary  lines.  Where 
the  number  of  acres  to  be  taken  from  that 
part  of  the  original  survey  is  equal  to  or  ex- 
ceeds the  quantity  ot  land  contained  In  Its 
northeast  quarter  when  subdivided  into  four 
equal  iwrts,  there  is  no  difficulty  In  saying 
that  the  parties  to  the  conveyance  intended  to 
include  at  least  all  of  the  laud  in  the  north- 
east quarter.  This  would  fix  the  northeast 
comer  of  the  original  survey  as  the  north- 
east comer  of  the  land  conveyed,  and  thus 
definitely  establish  a  starting  point  from 
which  to  oonstract  the  new  survey. 

Descriptions  similar  to  that  here  under 
consideration  have  been  held  sufficient  by  the 
courts  In  other  statea    Smith  t.  Nelson,  110 


Mo.  552,  19  S.  W.  734;  Goodbar  r.  Dunn,  «1 
Miss.  618;  Enochs  v.  Miller,  60  Miss.  19; 
Bowers  v.  Chambers,  53  Miss.  259.  In  the 
last  case  cited  the  following  description  was 
held  to  be  good:  "Fourteen  acres  off  N.  B, 
comer  E.  half  S.  E.  quarter  section  20,"  etc., 
and  "thirteen  acres  off  N.  end  W.  half  S. 
W.  quarter  N.  of  road,  section  21,"  etc.  In 
discussing  the  sufficiency  of  the  description 
the  court  said: 

"It  is  easy  to  lay  18  acres  oS  of  the  end  oC 
an  eighth  of  a  section,  and  14  acres  off  of  the 
northeast  quarter  of  an  eighth." 

In  Goodbar  v.  Dunn  this  description  was 
held  to  be  good:  "Two  hundred  and  twenty- 
two  and  a  half  acres  off  the  south  and  west 
part  of  the  south  half  of  section  24."  The 
court.  In  discussing  its  sufficiency,  said: 

"By  this  description  is  conveyed  222V^  acres 
to  be  laid  off  in  a  strip  of  equal  depth  on  the 
southern  and  western  boundaries  of  the  half 
section,  which  lines  are  by  the  description  made 
the  iMiae  lines  for  the  survey." 

In  Enochs  v.  Miller  this  description  was 
held  sufficient: 

"One  hundred  and  seven  acres  in  the  south 
part  of  southeast  quarter  of  section  22,  town- 
ship 3,  range  2  west" 

In  support  of  Its  holding  the  court  referred 
to  Bowers  v.  Chambers,  supra,  and  McCready 
V.  Lansdale,  58  Miss.  879.  In  Smith  v.  Nel- 
son this  description  was  held  soffident: 

"One  acre,  being  the  southeast  comer  of  the 
northeast  fourth  of  the  southeast  quarter  of 
section  2,  township  43,  range  24,  Henry  coun- 
ty, Missouri." 

In  passing  upon  the  question  the  Supreme 
Court  of  Missouri  quoted  approvingly  the 
following  language  from  an  Ohio  decision: 

"That  corner  is  a  base  point,  from  which  two 
sides  of  the  land  conveyed  shall  extend  an  equal 
distance,  so  as  to  include  by  parallel  lines  the 
quantity  conveyed.  From  this  point  the  section 
fines  extend  north  and  east  so  as  to  fix  the 
boundary  west  and  south.  The  east  and  north 
boundaries  only  are  to  be  established  by  cod- 
structio%  and  the  rule  referred  to  gives  them 
with  sufficient  certainty." 

Applying  the  rule  referred  to  In  the  above 
quotation,  we  have  the  northeast  corner  as 
a  definitely  fixed  iKiint  where  a  survey  might 
begin,  with  the  north  and  the  east  boundary 
lines  definitely  determined.  It  remains,  then, 
to  locate  the  other  two  lines.  With  a  start- 
ing point  of  this  character  the  law  will  con- 
struct a  survey  in  the  form  of  a  square  sufll- 
ctently  large  to  embrace  the  number  of  acres 
called  for;  there  being  no  natural  or  arti- 
ficial objects  mentioned  whldi  would  limit 
the  size  of  the  square  to  a  smaller  figure. 
Hence  we  conclude  that  the  deed  was  not 
subject  to  the  objections  urged. 

The  next  question  then  Is,  Did  the  court  err 
In  holding  that  this  deed  conveyed  all  of  the 
unsold  portion  of  the  HIU  survey ;  that  is,  all 
of  the  land  which  had  not  been  previously 
conveyed  to  Davidson  and  Sharp?  The  court 
filed  the  following  as  a  part  of  bis  condo- 
sions  of  law:  > 

"The  deed  from  Benjamin  Gooch  to  the  heirs 
of  Anderson  King  oonvayed  the  .rsmunder  wf 


Digitized  by  ^OOQIC 


1068 


1B4  SOUTHwrnSTEAN  B£!POBXE)B 


(Tex. 


die  Robert  Hill  suttbt,  dedacting  the  Josiab 
Davidson  and  J.  M.  Sharp  tracts;  and  under 
said  deed  the  land  was  located  and  generally 
recognized  as  covering  and  including  all  of  the 
land  in  the  Robert  Hill  aurrey  south  and  east 
of  the  J.  M.  Sharp  tract." 

[6]  While  there  ace  no  spedSc  expresBlons 
In  the  court's  finding  to  that  effect,  he  must 
iiave  concluded  that  the  deed  from  Goocb, 
onder  which  WilBon  claimed,  when  applied  to 
the  land,  presented  a  situation  which  made 
it  proper  to  hear  and  consider  extrinsic  evi- 
dence In  order  to  determine  Just  where  the 
parties  Intended  the  south  and  west  boundary 
lines  to  run.  Extrinsic  evidence  was  admit- 
ted, over  the  appellant's  objection,  and  form- 
ed the  basis  of  the  court's  conclusion  above 
quoted.  That  evidence  consisted  of  facta 
tending  to  show  that  at  the  time  Gooch  made 
the  conveyance  to  the  heirs  of  Anderson 
King,  he  had  previously  conveyed  to  David- 
son and  Sharp  all  of  the  Hill  survey  except 
403  acres  which  lay  principally  in  the  south- 
eastern portion  of  the  survey.  There  was 
also  evidence  tending  to  show  that  subse- 
quent purchasers  holding  under  this  convey- 
ance from  Gooch  paid  the  taxes  on  and  cat 
timber  from  all  that  part  of  the  land.  The 
action  of  the  court  in  admitting  and  con- 
sidering this  evidence  is  defended  by  the  ap- 
pellees with  the  proposition  that,  while  the 
deed  was  free  from  any  patent  ambiguity 
which  would  destroy  its  efficacy,  a  latent 
ambiguity  was  disclosed  when  Uie  descrip- 
tion it  contained  was  applied  to  the  ground. 

"The  office  of  description  in  a  deed  or  other 
writing  is  not  to  identify  the  land,  but  to  fur- 
nish means  of  identification."  HoUey  v.  Curry, 
58  W.  Va.  70,  61  S.  E.  135,  112  Am.  St  Rep. 
U14,  and  cases  there  cited. 

[6]  A  latent  ambiguity  arises  when  the  deed 
expresses  more  than  one  method  for  identi- 
fying the  lines  or  comers  of  the  grant,  and 
which  do  not  harmonize  when  applied  to  the 
ground,  or  when  the  description  is  of  such 
a  character  that  it  may,  without  contradict- 
ing or  Ignoring  its  terms,  be  applied  to  more 
than  one  tract  of  land.  No  latent  ambiguity 
arises  from  the  mere  fact  that  the  calls  in 
the  description  conflict  with  some  prior  con- 
veyance not  referred  to  or  in  any  manner 
made  a  part  of  the  instrument  to  be  con- 
stmed. 

[7, 1]  We  most  gatlter  the  intention  of  the 
grantor  from  the  language  used ;  and,  where 
there  is  no  conflict  in  the  terms  of  the  de- 
scription, and  that  description  flts  one  tract 
of  land  and  no  other,  there  is  no  latent  am- 
biguity and  no  occasion  for  the  admission  of 
extrinsic  evidence  to  explain  the  intentions 
of  the  grantor.  Jamison  v.  N.  Y.  &  T.  U 
Co.,  77  S.  W.  969;  Thompson  t.  liangdon, 
87  Tex.  254,  28  8.  W.  934 ;  Johnsoa  t.  Archi- 
bald, 78  Tex.  96,  14  8.  W.  206,  22  Am.  St. 
Rep.  27;  Converse  v.  Langshaw,  SI  Tex. 
277, 16  8.  W.  1031.  In  Thompson  v.  Langdon, 
referred  to  above,  Justice  Gaines,  of  our  Su- 
preme Court,  said: 

"The  lines  of  a  grant  must  be  established  by 
tlie  oalls  in  its  field  notes.    If  those  calls  are 


inconsistent,  then  certain  rules  of  constmetiaii 
and  mere  parol  evidence  may  be  resorted  to  in 
order  to  resolve  the  doubt  and  to  establish  the 
line  which  was  actually  run  by  the  surveyor. 
It  is  but  a  case  of  a  latent  ambiguity  in  a  writ- 
ten instrument.  A  writing  imambiguous  upon 
its  face  may  become  doubtful  when  applied  to 
the  Bobject-matter  of  the  description.  On  the 
other  hand,  if  there  be  no  conflict  in  the  calls 
found  ill  the  field  notes  of  a  survey,  there  is  no 
room  for  construction,  and  the  calls  must  speak 
for  themselves.  To  permit  the  introduction  of 
parol  evidence  to  vary  the  calls  would  be  to 
violate  the  familiar  rule  that  extraneous  evi- 
dcuce  is  not  permissible  to  vary  a  written  in- 
strument." 

In  Johnson  r.  Archibald,  supra,  the  same 
Judge  said: 

"If  the  calls  in  a  grant  when  applied  to  the 
land  correspond  with  each  other,  parol  evidence 
is  uot  admissible  to  vary  them  by  showing  that 
in  point  of  fact  they  are  not  the  calls  of  the 
survey  as  actually  made.  But  if  when  so  ap- 
plied they  disclose  a  latent  ambiguity — that  is  to 
say,  if  they  conflict  with  each  other— then  ex- 
trinsic evidence  may  be  resorted  to  in  order  a> 
determine  the  conflict  and  to  show  the  land  ac- 
tually intended  to  be  embrac»l  by  the  calls  of 
the  survey." 

[(]  There  is  in  the  description  before  us, 
but  one  fixed  point  from  which  to  begin  a 
survey — the  northeast  comer  of  the  Hill  sur- 
vey. If  the  description  contained  in  the 
deed  had  expressly  provided  this  as  a  be- 
ginning point  and  had  called  for  lines  run- 
ning west,  south,  east,  and  north,  of  e^ual 
length,  that  description,  when  applied  to  the 
ground,  could  have  disclosed  no  latent  am- 
biguity. The  only  means  given  for  locating 
the  south  and  west  lines  are  course  and  dis- 
tance. With  such  a  description  as  that,  ex- 
trinsic evidence  would  not  have  been  ad- 
missible to  show  that  the  lines  Intended  to  be 
established  were  at  a  different  place  from 
that  where  course  and  distance  would  locate 
them.  Such  evidence  would  violate  the  rule 
announced  in  the  cases  last  cited.  The  only 
ground  upon  which  the  sufficiency  of  a  de- 
scription like  that  here  under  consideration 
can  be  sustained  is  the  conclusive  inference 
that  the  parties  intended  that  the  land  de- 
scribed should  be  bound  on  all  sides  by  lines 
of  equal  length  and  parallel  with  those  re- 
ferred to  in  the  deed.  If  this  inference  is  not 
to  be  treated  as  conclusive,  we  should  have 
different  deeds  with  precisely  the  same  field 
notes,  except  as  to  the  particular  comer 
where  the  start  was  to  be  made,  describing 
lands  lying  in  wholly  different  forms.  What 
The  law  supplies  in  a  written  Instrument  ia 
to  be  treated  with  as  much  sanctity  as  that 
which  the  parties  have  themselves  put  there^ 
The  description  in  this  instance,  to  be  held 
sufficient,  must  be  regarded  as  forming  a 
square,  with  all  sides  running  toward  the 
fbur  cardinal  points  of  the  compass  and  con- 
forming to  the  north  and  east  boundary  lines 
of  the  Hill  survey.  The  distance  south  and 
west  to  which  the  calls  should  be  extended 
is  a  mere  matter  of  mathematical  calculatloa. 
A  square  block  containing  420  acres  would 
be  bounded  by  four  sides  1,630.8  varas  long. 

[10]  With  that  constractioii  of  the  deed.  It 
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appears  that  Oooch  conveyed  to  tbe  heirs  of 
Anderson  EUng  only  a  part  of  the  land  in- 
volved In  this  controversy  between  Dlffle  and 
Wilson.  It  follows  that  Dlffle  has  no  title  to 
the  land  claimed  by  him,  and  which  lies  with- 
in the  limits  above  referred  to.  The  three- 
year  statute  of  limitation  Is  not  available, 
because  the  evidence  conclusively  abows  that 
this  portion  had  been  disposed  of  by  Gooch 
prior  to  the  execution  of  the  bond  for  title 
to  Young,  under  whom  Dlffie  claims.  Dixon 
T.  Cruse,  127  S.  W.  691 ;  Sazton  v.  Ctorbett, 
122  S.  W.  75;  Eliot  ▼.  Whltaker,  80  Tex. 
411;  AUen  v.  Boot,  39  Tex.  589.  There  ls> 
no  evidence  in  the  record  of  any  lack  of 
notice  on  the  part  of  those  under  whom  Dlffie 
claims  that  would  change  the  rule  announced 
in  the  cases  above  cited. 

We  therefore  conclude  that  the  court  erred 
in  rendering  Judgment  In  Wilson's  favor  for 
all  of  the  land  in  controversy,  and  in  refus- 
ing to  enter  Judgment  in  favor  of  the  ap- 
pelhint,  Dlffie,  for  that  portion  of  the  Hill 
survey  claimed  by  him  and  which  Ues  outside 
of  that  Included  In  the  Gooch  deed  to  King. 
The  Judgment  of  the  trial  court  will  there- 
fore be  reformed  and  here  rendered  in  ac- 
cordance with  these  cemcluslons;  that  Is, 
that  Wilson  recover  that  portion  of  the  land 
In  controversy  Included  within  the  limits  of 
a  square  sufficiently  large  to  contain  420 
acres,  constructed  with  the  northeast  comer 
of  the  HUl  survey  as  the  starting  point,  and 
that  Dlffie  recover  all  that  portion  of  the 
land  In  controversy  lying  south  of  the  land 
herein  awarded  to  Wilson,  together  with 
costs  of  this  appeal. 

On  Motion  to  Beform  Judgment. 

The  appellant,  Dlffie,  has  filed  a  motion  to 
reform  the  Judgment  rendered  In  this  case, 
so  as  to  award  blm  a  recovery  of  aU  the 
land  lying  south  of  the  south  boundary  Une 
of  the  square  containing  420  acres  as  out- 
lined in  the  original  opinion,  and  extending 
east  to  the  east  boundary  line  of  the  Hill 
survey. 

[11]  liQ  view  of  the  peculiar  character  of 
some  of  the  pleadings  in  this  case,  we  have 
had  some  difficulty  la  determining  Just  what 
the  form  of  the  Judgment  to  be  rendered  here 
should  be.  Tbe  amended  original  petition  of 
White  and  Austin,  the  original  plalntifTs,  was 
In  part  in  the  form  of  an  action  of  trespass 
to  try  title.  A  part  of  the  land  vrhich  they 
described  as  theiia  is  Included  in  that  claim- 
ed by  Dlffle  under  his  deed.  After  pleading 
in  the  form  of  an  action  of  trespass  to  try 
title,  the  plaintiffs  White  and  Austin  set  out 
other  facts  at  considerable  length.  They  al- 
lege that  they  purchased  the  land  described 
by  them  from  W.  T.  Morris  in  consideration 
of  a  stated  cash  payment  and  the  execution 
of  certain  vendor's  lien  notes,  and  that  Nor- 
ris  had  executed  to  them  a  deed  containing  a 
general  warranty  of  the  title.  They  further 
all^V  that  after  tbelr  purchase,  and  upon  In- 


quiry Into  the  true  status  of  the  title,  they 
found  that  It  was  clouded  by  reason  of  the 
adverse  claims  of  the  unknown  heirs  of  An- 
derson King,  and  unknown  heirs  of  William 
Gregg,  and  other  parties  defendant.  After 
referring  to  the  various  answers  theretofore 
filed  to  former  amendments  of  their  original 
petition,  they  continue  as  follows: 

"That  plaintiSa'  title  to  the  entire  premises  is 
threatened  by  adverse  claims  set  out  m  answers 
of  all  the  defondants  herein  named,  and  plain- 
tiffs believe  and  allege  that  the  titles  Set  up  and 
claiRed  by  said  defendants  are  paramount  to 
the  title  of  the  plaintiffs,  and  that  plaintiffs  will 
be  dispossessed  and  evicted  from  said  premises." 

Under  further  averments  in  the  petition  a 
Judgment  Is  sought  against  Norria  on  his 
warranty,  and  a  cancellation  of  the  notes  ex- 
ecuted by  White  and  Austin  in  consideration 
of  the  purchase  of  the  land. 

It  appears  from  the  language  quoted  above 
that  these  plaintiffs  have  conceded  that  their 
title,  to  the  extent  of  the  conflicts  presented 
in  the  answers  of  the  parties  named  as  de- 
fendants, which  Includes  both  Wilson  and 
Dlffle,  has  failed.  This,  In  effect,  appears  to 
be  an  admission  that  tiiey  have  not  title  to 
that  part  of  the  land  described  In  their  pe- 
tition. Whether  they  Intended  this  to  have 
all  the  legal  effect  of  an  -admission  of  no  ti- 
tle may  be  doubted,  in  view  of  the  averments 
flrat  appearing  in  their  amended  original  pe- 
tition. But  in  any  event,  when  we  go  to  the 
proof  we  find  that  tbe  plaintiff^  White  and 
Austin  have  failed  to  establish  a  title  to  that 
part  of  the  land  described  as  theirs  which 
lies  south  of  the  south  boundary  line  of  the 
square  block  containing  420  acres  and  eon- 
stmcted  In  accordance  with  the  rule  an- 
nounced In  the  original  opinion.  The  appel- 
lant, Dlffle,  In  his  pleadings  asked  no  affirma- 
tive relief,  but  merely  resists  the  claim  of 
Wilson  and  of  White  and  Austin  to  the  ex- 
tent of  the  conflicts  in  their  respective  claims. 
We  have  therefore  concluded  that,  as  be- 
tween White  and  Austin  and  Wilson  and  Dlf- 
fle, the  proper  Judgment  to  be  rendered  is 
that  White  and  Austin  and  Wilson  take  noth- 
ing by  their  suits  against  Dlffle  as  to  that 
portion  of  the-  Hill  aarv^  described  in  their 
pleadings  whldi  lies  south  of  the  following 
described  line:  Beginning  at  a  point  on  the 
east  boundary  line  of  the  Hill  survey  1,639.8 
varas  south  of  Its  northeast  corner  and  run- 
ning thence  west  parallel  with  the  north 
boundary  Une  of  the  Hill  survey  1,539.8  varas. 
That  Is  the  effect  of  the  Judgment  hereto- 
fore rendered  by  this  court  against  Wilson, 
and  of  which  he  has  made  no  complaint 
The  Judgment  will  therefore  be.  reformed  so 
as  to  deny  any  recovery  to  White  and  Aus- 
tin of  the  lands  lying  south  of  the  line  above 
referred  to. 

[1 2]  To  the  extent  of  the  land  lost  to  White 
and  Austin  by  this  refoirmatlon  of  the  Judg- 
ment the  warranty  of  Norris  has  failed,  apd 
under  proper  pleadings  4Uid  proof  he  might 
be  made  to  respond  for '  breach  to  that  ex- 
tent   Norria  is  a  party  to  this  suit  u>d  has 
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filed  an  answer  which  does  not  deny  the  ex- 
istence of  his  warranty  and  the  payment  of 
the  consideration  set  out  In  the  plaintiffs'  pe- 
tition. But  there  is  before  us  no  proof  of 
the  exact  amount  of  the  land  that  will  be 
lost,  and  we  are  therefore  unable  to  accurate- 
ly determine  the  amount  of  recovery  that 
should  be  awarded  for  the  breach  of  the  war- 
ranty. As  between  Norrls  and  the  original 
plalntlfts.  White  and  Austin,  the  case  will  be 
remanded  to  enable  these  parties  to  try  the 
issue  of  damages  resulting  from  a  breach  of 
the  warranty.  While  the  testimony  shows 
the  consideration  paid,  It  does  not  show  the' 
exact  number  of  acres  which  the  plaintUTs 
will  lose  to  Dlffle,  and  we  deem  this  the  .beet 
method  of  dlfvosing  of  that  controversy, 
which  is  a  separable  one.  In  all  other  re- 
spects not  inconsistent  with  the  Judgment  as 
reformed,  the  Judgment  of  the  trial  court  Is 


CLEBURNE  PEANUT  &  PRODUCTS  CO.  ▼. 
MISSOURI,  K.  &  T."RY.  CO.  OF  TEXAS.* 
(No.  S284.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jan.  22,  1916.    Rehearing  Denied, 

March  18,  1916.) 

1.  Tbiai.  «=»85—Evidenob— Objections. 

An  assignment,  complaining  of  the  overrul- 
ing of  an  objection  to  the  evidence,  presents 
nothing  for  review,  where  the  evidence  was  in 
part  admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §§  222-225;    Dec.  Dig.  <8=»85.] 

2.  Gabbiebs   <=>133— Cabbiaob   or  Goods- 
Actions— Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
peanuts,  which  plaintiff  claimed  was  caused  by 
want  of  ventilation,  evidence  that  green  pea- 
nuts, if  confined  before  sufficiently  dry,  would 
necessarily  be  damaged  is  admissible. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Gent.  Dig.  H  583-687,  606 ;  Dec.  Dig.  (3=s>133.] 

8.  ETnDKNCE     «=»481(3)-- Opinion— Cabbiage 

OF  Goods — Actions— Evidence. 

Where  plaintiff  claimed  that  a  shipment  of 
peanuts  was  injured  because  of  delay  in  ship- 
ment and  confinement  in  an  uuventflated  car, 
testimony  as  to  the  time  for  transportation  of 
such  freight,  not  based  on  the  operation  of  de- 
fendant's trains  or  the  witness'  personal  knowl- 
edge is  incompetent. 

[Ed,   Note. — For   other   cases,   see   Evidence, 
Cent  Dig.  fi  2251,  2254;  Dec.  Dig.  «=»481(3).] 

4.  Evidence  <S=>542— Opinion— Cabbiaob  of 
Goods— Actions— Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
peanuts,  testimony  that  the  peanuts,  if  in  prop- 
er conditicm  when  shipped,  would  keep  for  a 
longer  time  than  that  of  the  shipment,  given  by 
experienced  dealers,  though  not  of  the  locality, 
is  admissible. 

[EA.   Note.— For   other   cases,   see    Evidence, 
Cent.  Dig.  |  2866;    Dec.  Dig.  «=>642.] 

5.  Affeai.   and    Ebbob    <&=> 728(1)— Assion- 
ifBNT  of  Ebbob— BuFnciENOT. 

An  assignmfflit  of  error  to  the  exclusion  at 
testimony  too  vague  to  show  what  testimony 
was  excluded  cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8010;  Dec.  Dig.  <S5>728(1).] 


6.  Appeal  and  Ebbob  «=9l058(2)— Bbtibw— 
Harmless  Erbob. 

The  exclusion  of  testimony  already  given 

by  the  witnesses  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4195,  4201 ;   Dec  Dig.  «=» 

1058(^).] 

7.  EJvidence   «=>538  —  Opinion   Bvidenoe  — 
Admissibilitt. 

In  an  action  for  injuries  to  a  shipment  of 
peanuts,  which  it  was  claimed  were  confined 
too  long  in  an  nnventilated  car,  testimony  thit 
the  shipment  could  be  made  in  a  given  length 
of  time,  if  diligently  bandied,  is  inadmissible 
as  an  expression  of  opinion. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Gent  Dig.  !  2348;   Dec.  Dig.  «=s>538.] 

8.  Garbiebs    $=>132 — Gabbiaoe    of    Goods- 
Actions— Burden  OF  Pboof. 

Where  a  shipper  expressly  alleged  that  tbe 
goods  were  in  good  condition  when  delivered  to 
the  carrier,  it  has  the  burden  of  proving  that 
fact 

[Bd.  Note. — For  other  cases,  see  Carrieis. 
Cent  Dig.  §§  578-582,  605;   Dec.  Dig.  «S=>132.] 

9.  Cabbiebs    ^=>137— Cabbiagk    of    Goods- 
Actions— Instbuotions. 

A  charge  in  an  action  for  injuries  to  a  ship- 
matt  ot  goods,  that  the  burden  of  proof  was  on 
plaintiff  to  make  out  a  case  is  not  objection- 
able, on  the  theory  that  when  a  shipment  is  de- 
livered in  good  condition,  but  arrives  damaged, 
the  burden  is  on  the  carrier  to  excuse  the  in- 
jury, the  proof  not  showing  without  contradic- 
tion that  the  shipment  was  in  good  condition 
when  received,  and  plaintiff  having  alleged  that 
it  was  delivered  in  good  condition,  for  if  the 
burden  on  that  issue  had  shifted,  such  conten- 
tion should  have  been  presented  by  an  appro- 
priate request 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  §§  591,  595 ;    Dw^  Dig.  «s>137.] 

10.  Pleading     «=>127(2)—ADiaaaioHB— Gab- 
biaoe OF  Goods. 

Where  a  shipper  of  peanuts  contended  they 
were  damaged  because  the  car  furnished  conld 
not  be  ventilated,  allegations,  in  the  answer  that 
the  shipper  was  negligent  in  loading  green  pea- 
nuts into  an  imventUated  car,  do  not  admit 
that  the  car  was  not  suitable. 

lEH.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  i  267;   Dec.  Dig.  «=»127(2).] 

11.  Appeal   and    Errob    «=>1033(6)— Habv- 
Lxss  Ebbob— iNBTBucnoNs. 

In  an  action  by  a  shipper  for  injuries  to  • 
shiinnent,  the  giving  of  numerous  charges,  dc- 
daring  that  under  enumerated  circumstancea 
verdict  should  be  for  the  shipper,  but  not  dr- 
claring  that  a  failure  of  proof  would  reqnin 
verdict  for  the  carrier,  was  not  error  to  plain- 
tiff's injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4066;  Dec  Dig.  «=> 
1033(5) ;    Trial,  Cent  Dig.  {  587.] 

12.  Tbzai.    «=>260(1)— lNBiBt7CiiOH»— Rxros- 

The  refusal  of  requests  covered  by  the 
charges  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  661;   Dec.  Dig.  «=»280(1).] 

Appeal  from  District  Court,  Jobsaon  Coun- 
ty;  O.  L.  Lockett,  Jndge. 

Action  by  the  Clebnme  Peanut  &  Products 
Company  against  the  Missouri,  ECansas  & 
Texas  Railway  Company  at  Teccaa.  From 
a  Judgment  tor  deCendant,  pMatUt  appeals 
AfiSrmed. 


^stVot  othar  can<  ue  kam»  topic  and  KfiY-NUMBEiR  in  all  key-Numbarvd  Digest*  and  Index* 
*ApplIcatlon  tor  writ  ol  error  pending  In  Suprtuie  Court  .  . 
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a  C.  Pa4elIo];^  of  Clebome.  for  appellant. 
J.  M.  Qiaiubttrs,  of  Dallas,  and  Brown  & 
Lockett,  of  Cleburne,  for  appellee. 

DUNKLIN,  J.  Ott  November  6,  1913,  tbe 
Cleburne  Peanut  &  Products  Company  deliv- 
ered to  tbe  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  at  Cleburne,  Tex.,  a 
carload  of  peanuts  for  shipment  to  St.  lo, 
Mo.  The  Eiblpment  was  made  In  a  closed 
car,  consigned  to  brokers,  and  reached  its 
destination  November  12th,  and  was  tender- 
ed to  the  consignee  on  Nbvember  13th.  Prior 
to  tbe  shipment,  dealers  In  St  Jo  had  con- 
tracted to  buy  the  peanuts  at  certain  fixed 
prices,  but  after  inspecting  them,  refused  to 
accept  them,  claiming  as  a  reason  for  such 
refusal  that  the  peanuts  were  not  in  a  sala- 
ble condltloa  Plaintiff  then  reshlpped  the 
peanuts  to  Kansas  City,  where  they  were 
sold  at  prices  lower  than  those  for  which 
tbe  owner  bargained  to  sell  them  in  St  Jo. 
The  Cleburne  Peanut  &  Products  Company 
instituted  this  suit  for  damages  alleged  to  be 
the  difference  between  the  price  reaUzea 
for  the  peanuts  when  sold  and  the  price  for 
which  they  had  contracted  to  sell  them  at 
destination.  Briefly  stated,  the  grounds  of 
negligence  alleged  in  plalntUTs  petition  as 
the  proximate  cause  of  the  damages  claimed 
were  that  the  car  In  which  the  shipment  was 
made  was  not  a  proper  car  for  that  purpose, 
in  that  being  a  closed  car,  the  peanuts  were 
not  prqperly  ventilated,  and  thereby  became 
damp  and  In  a  moldy  condition;  that  such 
car  was  saturated  with  coal  oil,  which  was 
absorbed  by  the  peanuts,  and  that  the  ship- 
ment was  unreasMiably  delayed  In  reaching 
Its  destination.  It  was  further  alleged  in 
plalntifTs  petition  that  the  peanuts  were  In 
good  condltl<»i  when  they  were  delivered  to 
the  railway  eomiwny  In  Olebume,  and  that 
by  reasMi  of  the  character  of  shipment  It  was 
the  duty  of  the  defendant  to  handle  the  same 
as  a  preferred  or  "red  ball"  freight,  to  the 
end  that  It  be  more  speedily  transported  than 
ordinary  freight  A  trial  of  the  case  before 
a  Jury  resulted  in  a  verdict  and  Judgment 
In  favor  of  the  defendant,  from  which  plain- 
tiff has  appealed. 

Appellant's  brief  contains  95  pages,  pre- 
senting 44  assignments  of  error,  and  Is  sup- 
plemented by  an  argument  74  pages  in 
length,  while  appellee's  brief  shows  70  pages. 

Many  objections  are  urged  to  the  consid- 
eration of  appellant's  assignments,  on  the 
ground  that  they  are  violative  of  the  rules 
prescribed  for  briefing,  several  of  which,  at 
least,  appear  to  be  valid  objections.  How- 
ever, as  we  have  examined  the  asslgiunents 
and  have  decided  to  overrule  them  oa  their 
merits,  we  shall  not  undertake  to  discuss 
tbose  objectlcms,  a  discussion  of  which  would 
necessarily  be  quite  voluminous. 

[1,  2]  The  peanuts  In  controversy  were  of 
tbe  crop  of  1913,  and  one  of  the  defenses  urg- 
ed by  tbe  railway  company  was  that  they 
were  green,  wet,  and  Immature  when  shipped. 


and  any  damages, sustained  .during, the  ship- 
ment were'  due  to  that  condition,  and  not 
due  to  any  negligence  on  the  part  of  the  car- 
rier. It  was  proven  by  uncontroverted  tes- 
timony ftiat  If  green  or  wef  peanuts  are  con- 
fined In  bulk  without  ventilation  for  any 
substantial  length  of  time,  they  will  necesr- 
sarUy  heat  and  mold,  and  also  that  if  the 
ground  and  weather  are  wet  when  the  pea- 
nuts are  gathered.  It  is  necessary  to  dry 
them  before  shipment  According  to  the  tes- 
timony of  plaintiff's  witnesses,  these  peanuts 
were  purchased  from  farmers  In  the  fall  of 
1913,  and  were  In  proper  condition  for  ship- 
ment when  they  were  loaded  Into  the  car. 
Complaint  Is  made  of  the  Introduction  of  the 
testimony  of  several  witnesses  that  they 
made  sales  of  peanuts  to  the  plaintiff,  In  the 
fall  of  1913,  which  were  not  In  good  condition 
for  shipment  and  of  the  testimony  of  oth- 
er witnesses  that  certain  crops  of  peanuts, 
growing  In  the  same  vicinity  from  which 
plaintiff  purchased  the  shiianent  In  question, 
were  affected  by  the  rains  which  prevailed 
during  that  season,  and  that  If  peanuts  were 
confined  In  bulk  while  green  and  before 
they  were  sufficiently  dried,  they  will  neces- 
sarily become  damaged  thereby.  The  asslgn- 
meat  is  presented  to  the  admission  of  the 
testimony  of  all  of  the  witnesses  last  re- 
ferred to  as  a  whole.  A  part  of  the  testimony 
was  clearly  admissible,  and  this  would  be  a 
sufficient  answer  to  the  asslgnm«it  even 
though  a  pert  was  subject  to  the  objections 
urged ;  the  principal  objection  being  that  the 
witness  did  not  profess  to  know  anything  of 
the  particular  peanuts  in  controversy. 

[3]  The  shipment  was  by  "red  ball,"  or  pre- 
ferred freight  Plaintiff  offered  the  testis 
mony  of  C.  T.  Jackson,  to  the  effect  that  a 
preferred, .  or  red  ball,  shipment  of  peanuts 
could  be  transported  from  Cleburne  to  St 
Jo  in  three  day&  The  objection  sustained 
to  that  testimony  was  that  tbe  witness  had 
not  shown  sufficient  knowledge  to  qualify 
him  to  give  such  an  opinion.  The  witness 
testified  that  he  had  shipped  peanuts  from 
Cleburne  to  St  Jo  and  other  points  for  two 
years,  that  he  had  gone  with  one  Ediipment  of 
cattle,  but  did  not  testify  that  he  had  gone 
with  any  shipment  of  peanuts  made  by  him, 
although  he  knew  the  time  consumed  by  the 
shipments  from  reports  made  to  him  by  con- 
signees. Nor  did  be  claim  that  any  of  tbe 
shipments  made  by  him  was  over  tbe  defend- 
ant's line  of  railway:  nor  that  the  condi- 
ttons  under  which  such  shipments  were  made 
were  similar  to  the  conditions  of  the  ship- 
ment  In  controversy.  Furthermore,  while  not 
presented  by  tbe  objection,  the  proper  inquiry 
would  have  been  the  usual  and  customary 
time  consumed  by  such  shipments.  Under 
such  clrcujmstanoes,  we  are  unatde  to  say 
that  the  court  erred  In  excluding  the  testi- 
mony. 

Testimony  of  a  like  character  from  the  wit- 
ness Jackson  was  excluded  on  a  siioUar  oh- 
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JecUon,  the  only  qoallflcatloa  given  by  that 
wltiiess  being  that  he  had  had  a  wide  expe- 
rience In  shipping  peannts,  and  we  overrule 
the  assignment  to  that  ruling  for  tbe  same 
reason. 

[41  Nor  was  there  error  In  admitting  the 
testimony  of  the  witness  named  In  the  fourth 
and  fifth  assignments,  In  effect  that,  If  pea- 
nuts are  in  proper  condition  when  sacked 
and  shipped,  they  will  keep  uninjured  for  a 
much  longer  period  of  time  than  that  con- 
sumed by  the  shipment  in  controversy.  The 
witnesses  were  experienced  dealers  In  pea- 
nuts, and  the  fact  that  they  had  never  han- 
dled peanuts  until  after  they  had  been  ship- 
ped north  of  the  Mason  &  Dixon  line  might 
possibly  bear  upon  the  weight  of  such  testi- 
mony, but  would  be  no  reason  for  rejecting  It 

[B,  B]  Appellant's  biU  of  exception  No.  7, 
to  the  exclusion  of  testimony,  and  uiwn 
which  the  sixth  assignment  is  presented.  Is 
too  confused  and  vague  to  show  what  the 
testimony  was  which  was  offered  and  exclud- 
ed, and  mentions  only  one  witness,  while  in 
the  assignment  complaint  is  made  of  the  ex- 
clusion of  the  testimony  of  three  other  wit- 
nesses also.  Furthermore,  it  appears  that  the 
witness  named  bad  already  testified  substan- 
tially to  the  same  facts  which,  according  to 
this  assignment,  were  excluded. 

[7]  Plaintiff  offered  In  evidence  an  answer 
of  a  witness  shown  by  deposition.  In  effect 
that  a  shipment  of  peanuts  could  be  made 
from  debume  to  St  Jo  in  from  three  to  five 
days  "if  diligently  handled."  There  was  no 
error  in  excluding  the  answer,  since  It  was 
but  an  opinion  of  the  witness  on  a  mixed 
question  of  law  and  fact;  furthermore,  nei- 
ther in  the  bill  of  exception,  nor  in  the  state- 
ment under  the  assignment  does  It  appear 
that  the  witness  had  sufficiently  qualifled  to 
give  such  opinion ;  that  being  the  specific  ob- 
jection urged  to  Its  Introduction.  H.  &  T.  C. 
Ry.  V.  Roberts,  101  Tex.  418,  108  S.  W.  808. 

[I,  9]  The  court  submitted  plaintiff's  cause 
of  action  substantially  as  alleged  In  the  peti- 
tion, coupled  with  the  usual  charge.  In  gen- 
eral terms,  that  the  burden  was  on  plaintiff 
to  make  out  its  case  by  a  preponderance  of 
the  evidence.  Appellant  invokes  the  rule  that 
when  it  is  shown  that  property  of  this  char- 
acter la  delivered  to  a  carrier  in  good  condi- 
tion and  is  transported  and  delivered  to  the 
consignee  In  a  damaged  condition,  the  bur- 
den 1b  upon  the  carrier  to  show  that  such 
damage  was  caused  by  the  act  of  God  or  the 
public  enemy,  or  by  the  Inherent  vice  of  the 
goods;  and  it  in  insisted  that  the  cbarge  vio- 
lated that  mle.  The  vice  of  the  contention  is 
in  assuming  as  an  uncontroverted  fact  that 
the  peanuts  were  In  good  condition  when  de- 
livered to  the  carrier  at  Cleburne,  while  that 
issue  was  sharply  controverted  by  evidence 
introduced  by  the  defendant  Plaintiff's  en- 
tire case,  as  pleaded,  was  based  on  the  alleg- 
ed negligence  of  appellant,  and  It  was  ex- 
pressly alleged  that  die  peanuts  were  In  good 


condition  when  delivered  to  the  defendant 
for  shipment  The  genera^  rule  which  places 
the  burden  on  plaintiff  to  make  oat  his  case 
by  a  preponderance  of  the  evidence  was  ap- 
plicable. Boswell  V.  Pannell  (Sup.)  180  S. 
W.  593.  And  if  the  burden  of  proof  did  shift 
under  any  view  of  the  evidence,  an^ellant 
cannot  complain.  In  the  absence  of  a  reqaest 
for  a  proper  Instruction  to  that  effect 

[10]  Another  assignment  Is  presented  to 
the  refusal  of  a  requested  instruction  ttiat 
as  the  defendant^  as  well  as  plaintiff,  had 
pleaded  that  an  unvenUlated  car  was  unsuit- 
able for  the  shipment,  then  the  burdea  waa 
upon  defendant  to  show  that  damages  to  the 
peanuts  from  heating  and  molding  svas  due 
to  their  inherent  nature.  The  pleading  of  de- 
fendant referred  to  merely  presented  the  de- 
fense of  contributory  negligence  on  the  part 
of  plaintiff  In  loading  the  peanuts,  which  were 
green,  and  hence  not  in  a  proper  condition 
for  shipment,  into  a  closed  car  without  suf- 
ficient ventilation  for  peanuts  in  that  condi- 
tion. The  effect  of  the  requested  instruction 
was  to  tell  the  jury  that  defendant  had, 
by  its  pleadings,  admitted  that  the  car  was 
unsuitable  for  the  shipment  even  thongh  the 
peanuts  were  dry  and  In  a  proper  condition 
for  shipment,  which,  clearly  would  have  been 
improper. 

[11]  Many  other  aaalgnmentB  of  etttm:  ate 
urged  to  the  different  paragraphs  of  the 
court's  charge,  in  which  the  different  tlieo- 
ries  upon  which  plaintiff  would  be  entitled  to 
a  verdict  were  submitted.  In  ncne  of  these 
instructions  were  the  jury  told  that  a  failure 
of  proof  of  the  afilrmative  of  any  one  or 
more  of  those  issues  would  entitie  defendant 
to  a  verdict  In  other  words,  all  those  in- 
structions were  favorable  to  plaintiff,  and 
present  no  affirmative  error  to  plaintiff's  In- 
jury, even  though  it  could  be  said  that  they 
did  not  present  every  theory  upon  whldi  a 
verdict  for  plaintiff  should  be  returned ;  and 
that  fact,  of  itself,  is  a  sufficient  answer  to 
ail  the  assignments  last  referred  to.  Yellow 
Pine  Lumber  Oo.  ▼.  Noble^  100  Tex.  358,  99 
S.  W.  1024;  Abilme  Ugbt  &  Water  Ca  v. 
Robinson,  146  S.  W.  1062,  and  authorities 
there  cited. 

[12]  The  record  oontains  numerous  other 
special  instructions  requested  by  plaintiff, 
and  assignments  are  inresented  to  tbe  tefnsal 
of  those  also.  After  a  careful  coosideratlon 
of  all  those  Instructitns  and  the  assignments 
based  thereon,  we  think  it  sufficient  to  say 
that  aU  material  issues  contained  tn  such  In- 
structions were  suffidenUy  and  propv ly  cov- 
ered by  th»  main  charge,  and  that  no  revecsi- 
ble  error  is  shown  In  the  court's  r^osal  to 
give  them. 

By  other  assignments  It  Is  Insisted  that  the 
effect  of  instructions  given  In  certain  para- 
graphs of  the  court's  charge  was  to  exclude 
any  right  of  recovery  upon  some  of  the  is- 
sues of  negligence  relied  on  by  plaintiff  and 
supported  by  proot    We  are  of  the  oftlnioa 
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tbat  all  the  material  lasiies  of  negligence  re- 
lied on  b7  plaintiff  were  presented  In  tbe 
court's  cbaree,  which,  when  read  and  conald- 
ered  as  a  whole,  we  do  not  think  is  subject 
to  the  criticism  last  mentioned. 

We  are  of  tlie  opinion,  farther,  that  the 
verdict  is  not  ocnitrarf  to  the  law  and  erl- 
dence,  as  Insisted  hj  another  assignment. 

For  the  reasons  noted,  all  assignments  of 
error  are  overruled,  and  the  Judgment  is  af- 
firmed. 


SEAr.F.Y  et  aJ.  v.  MUTUAL  LAND  CO.  et  al.* 
(No.  8306.) 

(Court  of  Civil  Appeals  of  Texas.     Tt  Worth. 

Jon.  22,  1916.    Rehearing  Denied 

Mareh  4,  ldl&) 

1.  Hdsbawd  Awn  Wife  «=>276(8)— Cojoiuni- 

TT   PbOPEBTY— AUTHOWTT  TO   CONVBY. 

Under  Act  Aug.  !M,  185U,  68  H,  3.  7  (see  4 
Gammel's  Laws,  p.  469),  making  it  mineeeasaxy 
for  a  surviving  wife  to  administer  on  tlie  com- 
munity property  of  herself  and  her  deceased  hus- 
band, and  authorizing  her  to  manage,  control, 
and  dispose  of  the  property  as  may  seem  liest  for 
the  interest  of  the  estate  after  filing  in  the 
county  court  an  inventory  and  appraisement  of 
all  the  community  property,  where  an  inventory 
and  appraisement  of  community  property  vfere 
filed  with  the  Isnowledge  and  authority  of  a  sur- 
viving wife  and  In  her  behalf,  though  it  was  not 
signed  nor  verified  by  her,  but  by  third  parties, 
it  was  sufficient  to  authorize  her  to  convey  full 
title  to  land  constituting  part  of  the  commu- 
nity property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  H  1038,  1039;  Dec.  Dig.  «=> 
276(6).] 

2.  Recobos  «=»17(7)  — Pbxsumptiors  — Coh- 

vetancks. 

Where  the  records  of  a  county  court  have 
been  destroyed,  it  will  be  presumed,  in  support 
of  a  conveyance  by  a  surviving  vpife  of  commu- 
nity property  where  there  has  been  filed  an  in- 
ventory of  the  community  property  not  signed 
by  her  but  by  third  parties,  that  the  wife  made 
application  to  the  court  for  the  appointment  of 
appraisers  and  that  their  appraisement  was  duly 
approved  by  the  court. 

nSd.  Note.— For  other  cases,  see  Records,  Cent 
Dig.  H  33,  48;    Dec  Dig.  «=»17(7).] 

Error  from  District  Conrt,  Tarrant  Coun- 
ty;  R.  H.  Buck,  Judge. 

Action  by  Joella  Sealey  and  others  against 
the  Mutual  Land  Company  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

M.  D.  Gano  and  H.  C.  Jarrel,  both  of 
Dallas,  and  Lattimore,  Cummings,  Doyle  & 
Bouldln,  of  Ft  Worth,  for  appellants.  Mc- 
Lean, Scott  &  McLean  and  1.  C.  Terrell,  all 
of  Ft  Worth,  for  appellees. 

CONNER,  C.  J.  Joella  Sealey  and  others, 
claiming  as  heirs  of  Samuel  Sealey,  deceased, 
instituted  this  suit  to  recover  an  undivided 
one-half  interest  in  a  tract  of  land  situated 
in  Tarrant  county,  described  as  a  portion  of 
the  Daniel  Dulaney  survey  patented  by  the 
state  of  Texas  to  E.  M.  Daggett  as  assignee. 


The  plaintiffs  suffered  an  adrerse  Judgment 
in  the  court  below  and  have  prosecuted  this 
writ  of  error.     . 

The  defendants  claimed  by  virtue  of  a 
regular  chain  of  conveyaneea  emanating 
from  and  under  a  deed  from  Jane  C  Sealey, 
surrlvlng  wife  of  Samuti  Sealey.  to  R.  B. 
Maddox  In  1888.  The  defendants  also  claim- 
ed under  the  five  and  fen  years'  statute  of 
limitations.  Omitting  facts  unrelated  to  the 
question  upon  which  we  have  based  our  con- 
clusion, It  appears  that  the  survey  of  which 
the  land  In  controversy  is  a  part  was  patent- 
ed by  the  state  of  Texas  to  E.  M.  Daggett 
in  May,  1866;  that  thereafter,  on  the  23d 
day  of  January,  1863,  E.  M  Daggbtt  by  deed 
duly  executed  conveyed  said  land  to  David 
Wiggins;  that  thereafter,  on  the  I2th  day 
of  April,  1867,  David  Wiggins  and  wife. 
Marry  Wiggins,  by  deed  duly  executed,  con- 
veyed said  land  to  Samuel  Sealey.  Samuel 
Sealey  died  Intestate  in  Tarrant  ooonty  on 
March  11,  1868,  leaving  as  his  sole  heirs  and 
survivors  the  plaintiffs  in  this  case  and  his 
wife,  Jane  C.  Sealey.  The  fcfllowtag  Inven- 
tory and  appraisement  was  offered  In  behalf 
of  the  defendants,  and  It  Is  admitted  tbat 
the  land  therein  referred  to  Indudes  the 
land  In  controversy,  viz.: 

"Inventory  and  appraisemeat  of  the  oommuni^ 
property  of  Sam  Sealey,  deceased,  and  Jane  C. 
Sealey,  his  surviving  wife,  there  being  no  in- 
dividual property  belonging  to  either  of  them. 

640  acres  of  land  at  $2.75  per  acre. .  $1,485.00 
14    yoke   of   work    oxen,    yokes   and 

chains,    $40.00 560.00 

1  iron  axle  wagon 100.00 

2  wooden  axle  wagons,  $75  each....  150.00 

1  buggy  and  harness 100.00 

18  head  stock  cattle,  $5  each 90.00 

1   mule 65.00 

1  mare  and  yearling  colt 65.d0 

1  gray  mare,  old 20.00 

Household  and  kitchen  furniture. . . .  200.00' 
"State  of  Texas,  County  of  Tarrant 

"Personally  appeared  before  me,  tie  under- 
signed authority,  W.  F.  Adams  and  F.  L  Hart- 
man,  who,  being  duly  sworn  by  me,  savs  that 
the  foregoing  is  a  true  and  correct  appraisement 
of  all  the  property  exhibited  to  us  by  Jane 
Sealey,  surviving  wife  of  Sam  Sealey,  deceased. 

"W.  F.  Adams. 
"F.  L.  Hartman. 
"Strom  and  subscribed  to  before  me  this  the 
28th  day  of  May,  1868. 

^'A.  G.  Walker,  Co.  01k., 
"By  H,  A.  PowcU,  Deputy." 

This  instrument  was  indorsed: 

"Sam  Sealey,  deceased.  Estate  of  Inventory 
and  Appraisement  Filed  June  2nd,  1868.  Ex- 
amined and  approved,  B.  F.  Barkley,  JCCTCT." 

The  deed  from  Jane  G.  Sealey  to  R.  E. 
Maddox,  under  whom  the  defendants  claim, 
purported  to  convey  the  entire  Interest  In 
the  land  ther^n  described,  including  that  In 
controversy,  and  the  foregoing  Inventory  and 
appraisement  was  offered  by  the  defendants 
In  error  to  show  the  qualification  of  Jane  CS. 
Sealey,  as  the  community  survivor,  to  con- 
vey full  title  as  she  purported  to  do  In  the 
deed  to  Maddox.    It  is  admitted  that: 


^=>For  otber  case<  see  same  topic  uid  KET-NUMBBR  la  all  Key-Numbered  DlgeBts  and  Indsxei 
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"Jt  Kn.  Se&ley  was  dnl;  qualified  as  anrviTor 
of  the  community  estate  of  herself  and  deceased 
hasband,  this  deed  (the  deed  to  Madder)  con- 
veyed the  title  to  the  land  in  controversy,  and 
defendants,  who  deraigned  title  through  &.  E. 
Maddoz,  are  entitled  to  judgment" 

.  The  conrt  admitted  the  luTentory  over  ob- 
jection of  plaintiffs  in  error  to  be  herein- 
after indicated,  and,  among  other  special  is- 
sues, submitted  to  the  Jnry  the  following: 

"Did  Mrs.  Jane  Sealey,  surviving  widow  of 
Samuel  Sealey,  file  the  instrument  pun;>orting 
to  be  an  inventory  and  appraisement  of  the  com- 
munity estate  of  herself  and  deceased  husband, 
Samuel  Sealey,  and  purporting  to  be  signed  by 
W.  V.  Adams  and  F.  tt.  Hartman,  as  apprais- 
ers ?' 

To  which  the  Jury  answered: 
"Mrs.  Jane  Sealey  did  not  personally  file,  bat 
authorized  to  be  filed,  the  inventory." 

It  Is  thus  seen  that  the  question  of  wheth- 
er Jane  C.  Sealey  was  qualified  to  act  as  the 
commnnlty  surrlTor  In  the  disposition  of  the 
commnnity  property  of  herself  and  Samnel 
Sealey,  deceased.  Is  a  vital  one,  irrespectlye 
of  questions  relating  to  the  Issues  of  five  and 
ten  years'  limitation  under  which  the  defmd- 
ants  In  error  also  claim,  and  we  will  now 
address  ourselves  to  the  solution  of  the  vital 
qnestion  so  presented. 

It  was  shown  that  the  coarthonse  In  Tai^ 
rant  county  and  the  records  were  destroyed 
by  fire  on  March  29,  1876,  with  the  single 
exception  of  "Book  O"  of  the  probate  min- 
utes, from  which  the  inventory  and  appraise- 
ment in  question  was  copied.  It  was  also 
shown  that  W.  F.  Adams  and  F.  L.  Hartman, 
who  subscribed  to  the  invwitory  and  ap- 
praisement, were,  at  the  time  of  Samuel 
Sealey's  death,  near  neighbors  and  confiden- 
tial friends  of  the  family;  that  on  the  19th 
day  of  August,  1873,  Jane  C.  Sealey  conveyed 
to  Wil«y  Earris  a  portion  of  the  Daniel 
Dulaney  survey,  which  conveyance  recites: 

"Hist  I,  Jane  C.  Sealey,  aurviving  widow  of 
Samuel  Sealey,  deceased,  having  filed  an  inven- 
tory in  accordance  to  law,  for  and  in  considera- 
tion of  eleven  hundred  and  eighty  dollars  gold 
paid  to  me  by  Wiley  Harris,"  etc 

This  deed  was  duly  acknowledged  before 
the  proper  clerk  of  Tarrant  county,  who  cer- 
tified that  Jane  C.  Sealey  was  well  known  to 
him  and  that  she  appeared  before  him  and 
acknowledged  that  she  "signed,  executed  and 
delivered  said  deed  for  the  purposes  and  con- 
sideration therein  stated."  Plaintiffs  in  er- 
ror objected  to  the  inventory,  and  here  con- 
tend that  It  was  void  and  unavailing  for  the 
puri>oses  for  which  it  was  offered,  because: 

"(1)  That  said  inventory  and  appraisement 
was  not  prepared  and  filed  by  the  said  Jane 
Sealey.  (2)  That  said  inventory  and  appraise- 
ment was  in  fact  prepared  and  filed  by  W.  F. 
Adams  and  F.  L.  Hartman,  parties  unknown  so 
far  as  the  records  disclose.  (3)  That  said  Jane 
Sealey  was  not  a  party  to  said  record,  or  to 
the  preparation  and  filing  of  said  inventory  and 
appraisement.  (4)  That  the  court  has  had  no 
supervision  over  the  person  of  said  Jane  Sealey 
by  virtue  of  which  the  preparation  and  filing  of 
said  inventory  could  have  vested  in  her  any  au- 
thority to  dispose  of  the  property  of  the  com- 
munity estate  of  herself  and  deceased  husband." 


[1]  We  are  of  opinion,  bowerer,  tbat  the 
evidence  supports  the  Jury's  conditsion  that 
the  Inventory  and  appraisement  were  filed 
with  her  knowledge  and  authority  and  In 
her  behalf,  and  that  it  was  recognised  by 
the  proper  probate  officer  as  the  Inventory  of 
Jane  O.  Sealey,  and  tbat  as  such  tbe  In- 
ventory was  properly  admitted  in  evldeooe; 
and  is  sufficient  to  support  the  contention  of 
the  defendants  In  error  that  thereby  Jane  C 
Sealey  was  anthorized  to  convey  to  R.  BL 
Maddox  full  title  to  the  land  in  ocwtroTersy 
as  she  pnnrarted  to  do  in  1883.  Tbe  oon- 
tiolllng  statutea  in  force  at  the  time  gftlatlng 
to  the  subject  are  to  be  found  in  an  act  of 
the  Legislature  of  Texas  approved  August 
26,  1856,  entitled,  "An  act  supplementary  to 
the  act  of  March  13,  1848,  entitled.  'An  act 
better  defining  the  marital  rights  of  par- 
ties.' "  See  Gammel's  Laws  of  Texas,  toL  4. 
p.  409.  So  far  as  here  necessary  to  quote, 
sections  2  and  3  of  the  act  referred  to  read: 

"Sec.  2  That  it  shall  not  be  necessary  for  any 
surviving  husband  to  administer  upon  the  com- 
munity property  of  himself  and  his  deceased 
wife,  but  he  shall  have  the  exclusive  manage- 
ment, control  and  disposition  of  the  same  after 
her  death  in  the  same  manner  as  during  her 
life  subject  to  the  provisions  of  this  act. 

"Sec.  8w  Tliat  it  shall  be  the  duty  of  the  sur- 
viving husband  at  the  death  of  his  wife,  if  she 
have  a  surviving  child,  or  children,  to  file  in 
the  county  conrt  a  full,  fair  and  complete  in- 
ventory and  appraisement  of  all  the  community 
property  of  himself  and  deceased  wife,  to  be 
taken  and  recorded  as  In  cases  of  administration, 
and  to  have  the  same  force  and  effect  in  all 
suits  between  parties  claiming  under  it.  After 
which,  without  any  administration  or  further 
action  whatever  in  the  probate  court,  he  shall 
have  the  right  to  manage,  control  and  dispose  of 
said  community  proper^  both  real  and  personal 
in  such  manner  as  to  hun  may  seem  best  for  the 
interest  of  said  estate,  and  of  suing  and  being 
sued  with  regard  to  the  same,  in  the  same  man- 
ner as  during  the  life  of  his  wife.    •    •    •  •• 

Section  7  of  the  act,  so  far  as  necessary  to 
quote,  provides: 

"That  the  surviving  wife  may  retain  the  ex- 
clusive management  and  control  of  the  commmii- 
^  property  of  herself  and  her  deceased  hosband. 
in  the  same  manner,  and  subject  to  the  same 
rights,  rules  and  regulations,  as  provided  in  tbe 
foregoing  provisions  of  this  act    •    •    •  •• 

The  act  further  provides  that  tlie  survivor 
so  filing  an  inventory  shall  ke^  fair  and 
full  accounts  of  all  exchanges,  sales,  and 
other  disposition  of  the  community  protierty. 
and  upon  final  partition  shall  account  to  the 
legal  hdrs  for  their  Interest  in  the  com- 
munity property  and  in  the  Increase  and 
proceeds  of  the  same.  It  also  provides  that, 
if  the  survivor  should  fall  or  refuse  to  file 
an  Inventory  as  required  by  the  provisions  I 
of  this  act,  the  county  court,  upon  complaint 
made,  might  require  it  done,  or  otherwise 
grant  administration  upon  the  estate.  Tbe 
act  further  provides  that  if  it  should  api>ear 
to  the  court  as  in  any  way  necessary  for  the 
protection  of  the  property  belonging  to  tbe 
state,  or  should  any  of  the  heirs  make  prop- 
er complaint  of  mismanagement  or  waste, 
that  tbe  court  might  require  bond  and  se- 
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cnilty  of  the  snirlvor  for  the  proper  man- 
agement of  the  property,  etc. 

Of  this  act  It  was  said  by  our  Supreme 
Court  in  Oordler  t.  Gage,  44  Tex.  632: 

"The  act  of  1856  was  intended  and  designed 
by  tlie  Legislature  to  afford  an  easy  and  speedy 
mode  of  managing  and  controliing  community 
estates,  and  to  allow  a  survivor  to  manage,  sell, 
or  dispose  of  it,  relieved  of  the  trammels  thrown 
around  such  estates  prior  to  tiiet  time,  and  that 
it  was  entitled  to  a  liberal  construction." 

It  will  he  noted  that  there  is  nothing  in 
the  statute  as  quoted  which  specifically  re- 
quires the  inventoiy  and  appraisement  to  be 
signed  or  sworn  to  by  the  survivor  in  per- 
son, and  an  inventory  and  appraisement 
wanting  In  these  particulars  was  expressly 
upheld  in  the  case  of  Green  t.  Grissom,  63 
Tex.  432.  The  Inventory  and  appraisement 
in  that  case  was  made  by  E.  M.  Brock  and 
J.  N.  George,  who  had  been  appointed  by  the 
court  as  appraisers  and  who  made  a  verified 
statement  that  it  was  a  true  and  correct  in- 
ventory of  the  property  belonging  to  the  es- 
tate so  far  as  the  same  had  come  to  their 
knowledge.  So,  in  the  case  of  Long  v.  Walk- 
er, 47  Tex.  173,  an  inventory  not  including 
certain  lots  there  in  controversy  was  in  ef- 
fect upheld;  the  failure  mentioned  being  re- 
ferred to  as  an  irregularity  tliat  might  have 
been  corrected  upon  complaint  of  those  in- 
terested. And  In  the  case  of  Withrow  t. 
Adams,  reported  In  4  Tex.  Civ.  App.  438,  23 
S.  W.  437,  in  which  a  writ  of  error  was  re- 
fused by  our  Supreme  Court  (29  S.  W.  xxi), 
our  Court  of  Appeals  for  the  Third  District 
held  that  the  facts  that  an  inventory  of  com- 
munity property  filed  In  the  probate  court  by 
the  surviving  wife  did  not  In  terms  purport 
to  be  an  Inventory  of  all  of  the  community 
property,  and  that  It  was  not  filed  and  sworn 
to  by  her,  were  not  sufficient  to  Invalidate 
the  sale  of  community  property  by  her. 

[2]  Plaintiffs  in  error  Insist,  however,  that 
it  appeared  in  the  case  of  Green  v.  Grissom, 
supra,  that  Mrs.  Grissom  made  application 
in  oi>en  court  to  file  an  inventory  and  have 
the  property  appraised  under  the  provisions 
of  the  statute,  and  that  the  court  appointed 
appraisers  who  returned  an  Inventory  that 
was  accepted  by  the  court  The  contention 
Is,  In  substance,  that  the  court  was  thus 
given  Jurisdiction  over  the  person  of  the  sur- 
vivor, and  that  hence  the  omission  of  the 
survivor  to  in  person  sign  the  inventory  was 
not  fatal.  It  is  true  that  in  the  case  before 
us  it  was  not  made  to  appear  that  Mrs.  Jane 
Sealey  made  cm  application  to  the  court,  but 
it  is  to  be  rememl>ered  that  the  probate  rec- 
ords of  Tarrant  county,  with  the  exception 
stated,  were  burned,  and,  if  necessary  to  our 
final  con<duslon,  we  do  not  think  it  an  un- 
reasonable presumption  that  in  this  case 
Mrs.  Sealey  made  the  proper  application, 
which  has  been  destroyed,  for  the  appoint- 
ment of  appraisers;  for  it  cannot  be  disput- 
ed ttaat  an  inventory  and  appraisement  of 


the  community  property  Samuel  Sealey,  de- 
ceased, was  duly  presented  and  sworn  to  be- 
fore a  clerk  of  the  county  court  by  persons 
who  purported  to  so  act  in  a  most  formal 
manner,  and  whose  action  in  so  presenting 
the  Inventory  seems  to  have  boeu  formally 
approved  by  the  presiding  judge  of  the  proj)- 
er  court  The  evidence  fails  to  present  a 
suggestion  that  either  Adams  or  Harman 
could  personally  profit  in  this  transaction,  or 
that  there  was  fraud  or  collusion  of  any 
character  to  Indicate  the  action  on  their 
part.  Moreover,  as  already  mentioned,  soon 
thereafter  Jane  C.  Sealey  executed  a  deed  to 
Wiley  Harris,  in  which  she  solemnly  de- 
clared. In  substance,  that  she  had  filed  an 
Inventory  of  the  community  estate  of  herself 
and  deceased  husband,  and  nothing  In  the 
record  suggests  that  this  declaration  could 
have  referred  to  any  other  Inventory  than 
the  one  now  under  consideration.  It  also 
appears  that  from  the  time  of  the  execution 
of  the  deed  by  Jane  C.  Sealey  to  R.  R  Mad- 
dox,  until  about  the  time  of  the  institution 
of  this  suit  in  1911,  neither  Jane  C.  Sealey, 
nor  any  of  the  plaintiffs  in  error,  paid  taxes 
upon,  or  otherwise  claimed,  the  land  in  con- 
troversy. So  that,  on  the  whole,  we  conclude 
that  under  the  circumstances  of  this  case, 
after  the  lapse  of  40  years  from  the  date  of 
Jane  C.  Sealey's  deed  to  B>  £.  Maddox,  we 
must  uphold  the  judgment  of  the  court  below 
in  behalf  of  the  defendants  In  error,  on  the 
ground  that,  before  making  the  deed  to  R.  E. 
Maddox  conveying  the  entire  Interest  in  the 
land  in  controversy,  Jane  C.  Sealey  had  duly 
qualified  herself  to  so  do  under  the  act  of 
1856. 
Affirmed. 

BUCK,  3,,  not  sitting. 


FT.  WOBTH  &  D.  O.  BY.  CO.  v.  HAPGOOD. 

(No.    833L) 

(Court  of  CivU'Appieals  of  Texas.    Ft.  Worth. 

Feb,  19,  1916.    On  Rehearing, 

March  25,  1916.) 

1.  raiuioads   <s>461— fibss— oontbxbutobt 

Neoliokncb. 

Plaintiff's  refusal  of  permission  to  a  rail- 
road to  bum  necessary  fir^uards  on  hia  land, 
except  on  condition  that  the  railroad  pay  in  ad- 
vance for  the  grass  consumed,  is,  if  such  condi- 
tion is  unreasonable  under  tbe  circumstances, 
contributory  negligence  barring  recovery  against 
the  railroad  for  burning  his  land. 

[Ed.   Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  §  1682;    Dec.  Dig.  «=>461.] 

2.  EviDENOK  «=s>142(4)  —  SiuiLAB  Facts  — 
Value. 

It  is  improper,  in  a  suit  for  damages  to 
grass,  to  allow  a  witness  to  testify  that  the 
grass  "was  above  an  average  for  Clay  county," 
over  the  objection  that  it  is  improper  to  describe 
the  grass  by  comparison  with  other  grass  the 
quality  of  which  m  foreign  to  any  issue  in  the 
suit 

[Ed.    Note. — For   otiier  cases,    see   Evidence, 
Cent  Dig.  %  420;   Dec.  Dig.  <S:3>142(4).] 
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3.  APPBAX  and  XiBBOB  €=»1050(l)-^HAB>£txas 
Ebbob— Qtjalifioation  of  Witness. 

The  admission  of  testimony  that  land  has 
depreciated  $2  per  acre  by  being  burned,  OTer 
the  objection  that  the  witness  had  answered 
that  he  had  never  known  of  the  sale  of  land  aft- 
er beinp  burned  over,  but  based  his  opinion  upon 
the  estinuited  value  of  the  grass,  where  the  wit- 
ness qualified  sufficiently  to  ^ve  an  opinion 
of  the  value  of  the  grass  destroyed,  which  ne  es- 
timated at  $2  per  acre,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  1068,  1069,  4153,  4167; 
Dec.  Dig.  <3=3l050(l).] 

4.  EVIDENCE!      <S=»142(4)— Relevarot— Vai-ub 
OF  Otheb  Pbopebty. 

In  an  action  for  damages  to  land,  it  is  not 
error  to  exclude  evidence  of  the  leasing  value 
of  adjoining  land,  where  it  is  not  proved  that 
the  grass  on  such  land  is  of  as  good  quality 
as  the  grass  on  plaintiff's  land. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  j  420;   Dec.  Dig.  <^»142(4).] 

5.  Tbiai.  «=>350(2)  —  Special  Intebbooato- 
Bn»— EviDENTiABT  Facts. 

Bequested  special  issues,  embodying  in- 
quiries as  to  mere  matters  of  evidence  bearing 
upon  the  issues  to  be  determined,  are  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  828,  832;   Dec.  Dig.  i8i=>350(2).] 

Appeal  fr<Mn  District  Conrt,  Clay  Ctxmty; 
J.  W.  Akin,  Judge. 

Action  by  K.  N.  Hapgood  against  the  Ft 
Worth  &  Denver  City  Railway  Company. 
From  Judgment  for  the  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

Thompson  &  Barwlse,  of  Ft  Worth,  and 
Arnold  &  Taylor,  of  Henrietta,  for  appellant 
W.  T.  Allen  and  Wantland  &  Parrish,  all  of 
Henrietta,  for  appellee. 

DUNKLIN,  J.  K.  N.  Hapgood  and  wife 
owned  a  tract  of  land  adjacent  to  the  right 
of  way  of  the  Ft  Worth  &  Denver  City  Rail- 
way Company.  The  land  was  covered  with  a 
growth  of  grass  suitable  for  hay  and  for 
grazing.  During  the  months  of  June  and 
July  of  the  year  1914,  seven  flres  occurred 
which  consumed  the  grass  on  different  por- 
tions of  the  tract  at  dlff^renff  times,  the  land 
80  burned  over  aggregating  623^^  acres. 

The  owners  of  the  land  Instituted  this  suit 
against  the  railway  company  to  recover  dam- 
ages for  the  destruction  of  the  grass  and 
Injury  to  the  turf,  it  being  alleged  In  plain- 
tiffs' petition  that  the  fires  which  destroyed 
the  grass  originated  through  the  negligence 
of  the  railway  company  In  using  faulty  ap- 
pliances and  spark  arresters  upon  Its  loco- 
motlyes,  on  account  of  whI(A  cinders  escaped 
and  ignited  the  grass  and  other  cmnbustlble 
matter  which  the  defendant  had  negligently 
permitted  to  accumulate  on  Its  right  of  way, 
and  from  there  spread  to  and  burned  over 
plaintiffs'  land. 

It  was  further  alleged  In  the  petition  that 
the  railway  company  was  guilty  of  negligence 
in  falling  to  bum  fireguards  for  a  width  of 
about  200  feet  on  each  side  of  Its  right  of 
way,  as  for  a  number  of  years  It  had  been  in 


the  habit  of  idog,  so  that  fires  starttng  In 

weeds  and  dry  grass  upon  defendant's  right 
of  way  would  not  spread  to  plaintiffs'  land. 

From  a  Judgment  rendered  in  plaintiffs'  fit- 
vor  for  the  sum  of  $1,876.50,  the  defendant 
has  appealed. 

One  of  the  special  defenses  pleaded  by  the 
defendant  consisted  In  allegations  that,  be- 
fore any  of  the  flres  occurred,  the  defend- 
ant applied  to  plaintiffs  for  permission  to 
bum  fireguards  on  plaintiffs'  land  adjacent 
to  defendant's  right  of  way  and  adjacent  to 
the  land  that  was  afterwards  burned,  inform- 
ing plaintiffs  at  the  time  of  the  danger  of 
fire  spreading  upon  said  land,  and  offering 
to  pay  them  for  the  grass  so  bumed  as  a 
fireguard  as  soon  as  the  area  of  the  same 
could  be  measured  and  the  number  of  acres 
bumed  ascertained;  but  that  plaintiffs  re- 
fused said  request,  unless  defendant  would 
pay  them  for  the  grass  on  said  fireguard  In 
advance  and  before  the  same  was  burned. 
It  was  further  alleged  In  said  plea  that 
plaintiffs  well  knew  the  danger  Incident  to 
the  destruction  of  their  grass  If  fireguards 
were  not  so  burned,  and  well  knew  that  the 
burning  of  the  fireguards  would  protect  thdr 
premises  from  fire,  and  that  the  absence  of 
such  fireguards  greatly  endangered  their 
property,  which  was  afterward  bumed.  It 
was  further  alleged  that  by  reason  of  such 
failure  on  the  part  of  the  plaintiffs  to  permit 
the  defendant  to  bum  said  fireguards,  as  It 
requested  permission  to  do  and  would  have 
done  but  for  such  refusal,  the  plaintiffs  were 
guUty  of  negligence  proJtImately  contributing 
to  the  damages  sustained  by  them,  and  for 
which  they  sued,  and  henoe  they  were  not  en- 
titled to  recover. 

The  plaintiffs  addressed  a  general  demur- 
rer to  the  plea  of  contributory  negligence  In 
the  following  language: 

"The  plaintiff  demurs  to  the  defendant's  plea 
of  contributory  negligence  am  set  out  in  the  thir- 
teenth paragraph  of  its  answer  herein,  and  savs 
the  same  is  insufficient  in  law,  and  sbowa  no  de- 
fense to  the  plaintiff's  cause  of  action  hei«iii, 
and  prays  that  said  paragraph  be  stricken  from 
said  answer." 

That  demnrrar  was  sustained,  and  to  the 
action  of  the  conrt  in  striking  out  the  plea 
the  dtfendant  has  assigned  error. 

[1]  We  are  of  the  <q>inloa  that  the  asedgn- 
ment  should  be  sustained  upon  the  authority 
of  the  recent  decision  of  our  Suprone  Court 
in  St  Li  S.  W.  Ry.  Coi,  oC  Texas  v.  Aivg,  179 
S.  W.  860,  and  other  dedalons  therein  dted, 
(Alefiy  the  decisions  of  Martin,  Wise  &  Flts- 
hugh  V.  T.  &  P.  Ry.  Ok,  87  Tar.  117,  26  S.  W. 
loss,  and  T.  ft  P.  Rjr.  Co.  t.  Vsvl,  66  Tex. 
674. 

The  case  of  Railway  Ca  ▼.  Aiey,  supra, 
was  a  suit  by  Arey,  the  plaintiff,  fi>r  the  de- 
struction by  fire  of  his  bom.  The  fire  was 
caused  by  sparks  from  a  passing  engine 
which  were  blown  throuf^  a  window  £Bcing 
the  right  of  way  and  whidi  iriaintiff  bad 
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left  open.  The  railway  company  pleaded 
oontrlbut<wy  negligence  on  the  part  of  tbe 
plaintiff,  in  thus  leaving  the  window  of  the 
barn  open  with  an  accumulation  of  combna- 
tible  matter  exposed  to  sparks  that  might 
emanate  from  the  railway  company's  loco- 
motives in  passing  and  throngh  which  the 
fire  which  destroyed  the  bam  originated. 
Our  Supreme  Court  held  that  the  submis- 
sion of  the  defense  of  ocmtrlbntory  negli- 
gence 80  pleaded  was  proper,  and  in  that 
opinion  used  the  following  language: 

"It  is  not  a  qneation  of  the  lawfnl  use  by  an 
owner  of  his  premises.  It  is  a  question  of  his 
negligent  use  of  them,  and  the  legal  consequence 
of  such  use  when  it  is  directly  responsible,  in 
whole  or  in  part,  for  Injury  to  the  owner's  prop- 
erty. If  others,  in  the  lawful  use  of  their  prop- 
erty, are  required  to  exercise  ordinary  care  to 
prevent  its  negligent  injury  or  destruction,  what 
is  there  in  the  situation  of  an  owner  or  lessee 
of  premises  like  these  that  creates  for  him  a  dif- 
ferent rule?  It  clearly  does  not  Ue  in  the  fact 
that  his  uee  of  the  premises  is  lawful.  Nor  does 
it  rest  in  the  maxim  that  no  one  is  bonnd  to  an- 
ticipate another's  negligence;  for  that  is  a 
principle  of  general  application.  No  other 
ground  for  the  distinction  is  advanced  in  the  au- 
thorities which  affirm  the  proposition.  It  is  not 
believed  that  any  other  oan  be  urged;  and  nei- 
ther ground  in  our  opinion  is  sound." 

The  casea  of  Railway  Oa  v.  Levi  and  Mar- 
tin, Wise  &  Fltzhugh  v.  Railway  Co.,  su- 
pra, were  suits  for  the  loss  of  cotton  stored 
in  close  proximity  to  the  railway  tracks, 
and  burned  by  sparks  which  escaped  from 
locoiojotlves,  and  in  each  of  those  cases  It 
was  held  that  the  defense  of  contributory 
negligence  on  the  part  of  the  owner  In  thus 
exposing  his  cotton  to  fire  from  that  source 
was  available. 

In  the  Arey  Case  our  Supreme  Court  ex- 
pressly refused  to  follow  the  decision  of-  our 
United  Stotes  Supreme  Court  in  Le  Roy 
Fibre  Oa  v.  RaUway  Co.,  232  U.  S.  340,  34 
Sup.  Ct  415,  68  U  £».  681,  cited  by  the  ap- 
pellee, and  in  efTect  overrules  all  other  Texas 
decisions  relied  on  by  the  appellee. 

In  each  of  the  three  cases  by  our  Supreme 
Court  cited  above,  it  was  held,  in  efCect,  that 
if  a  person  of  ordinary  prudence  could  and 
should  have  anticipated  that  'the  railway 
company  probably  would,  through  its  neg- 
ligence or  otherwise,  permit  sparks  to  escape 
from  its  locomotives  and  set  fire  to  property 
of  tbe  <diaracter  and  located  as  was  plalntltt's 
property,  then  the  plaintiff  owed  the  duty 
to  exercise  ordinary  care  in  advance  of  such 
negligence  to  avoid  injury  therefrom.  And 
why  not?  It  is  a  well-settled  rule  of  common 
law  that  a  person  of  ordinary  prudence  owes 
tbe  daty  to  exerdse  ordinary  care  to  avoid 
injury  from  an  act  or  omission  of  another 
amounting  to  negligence,  when  he  is  appris- 
ed of  sQch  act  or  omission.  Upon  reason  and 
principle,  why  should  he  be  excused  from  the 
exercise  in  advance  of  like  precautions  to 
avoid  injuiy  from  negligence  which  a  person 
of  ordinary  prudence  would  foresee  as  prob- 
able and  the  consequences  of  which  he  would 
endeavor  to  avoid?  A  different  rule  would 
encourage  a  willfnl  exposure  to  danger  which 


even  the  sllgbtest  prudence  would  avoid  and 
would  be  contrary  to  sound  public  policy. 
Tested  by  the  common  experience  of  men, 
no  one  of  ordinary  prudence,  when  confront- 
ed with  an  Impending  danger  to  his  person 
or  property,  will  do  less  to  avoid  its  prob- 
able consequences  because  of  the  fact  that 
such  danger  is  brought  about  by  the  negli- 
gence of  some  one  else. 

As  alleged  by  plaintiffs  in  their  pleadings 
and  shown  by  the  evidence,  seven  flres  oc- 
curred witliln  two  months,  thus  tending  to 
show  perhaps  unusual  dangers  to  their  prop' 
erty,  and  furnishing  cogent  reasons  for  the 
application  of  the  doctrine  announced  in  the 
deci^ons  of  our  Supreme  Court  oited  above. 

While  it  is  true,  as  appellees  insist,  the 
facts  of  the  present  case  were  different  from 
those  of  the  other  cases  discussed  above,  yet 
we  do  not  believe  that  snch  difference  in  the 
facta  avoids  tbe  OMitroUlng  effect  of  those 
decisions  upon  the  question  now  under  dls- 
cussion.  Appellees  insist  that  plaintiffs  had 
the  legal  right  to  demand  payment  for  tbe 
grass  proposed  to  be  burned  as  a  fireguard  in 
advance  of  such  burning,  and  that  it  would 
be  unreasonable  to  require  them  to  wait  for 
such  compensation  until  after  the  fireguard 
was  burned  Even  though  it  should  be  said 
that  under  ordinary  drcumstances  a  person 
has  the  legal  right  to  exact  payment  for  his 
property  in  advance  before  the  same  is  ap- 
propriated by  some  other  person,  we  do  not 
think  that  such  a  conclusion  would  preclude 
tbe  defendant's  right  to  the  defense  pleaded. 
According  to  the  defendant's  plea,  which 
must  be  accepted  as  stating  the  facts  truly, 
the  railway  company  offered  to  pay  for  the 
grass  as  soon  as  it  was  burned. and  tbe  num- 
ber of  acres  burned  could  be  ascertained.  As 
a  matter  of  law,  this  offer  included  the  im- 
plied obligation  to  pay  the  reasonable  value 
of  such  grass,  and  It  was  a  proper  question 
for  the  Jury  to  determine  whether  or  not  a 
person  of  ordinary  prudence  would,  under  all 
the  circumstances,  have  accepted  that  offer 
rather  than  Incur  the  risk  of  losses  which 
might  reasonably  be  expected  to  occur  if  snch 
fireguard  was  not  burned  off. 

A  number  of  other  assignments  are  pre- 
sented to  the  admission  of  testimony  of  vari- 
ous witnesses  tending  to  show  the  value  of 
the  grass  burned  and  depreciation  in  the  val- 
ue of  the  land  by  reason  of  injury  to  the  tnrf 
or  roots  of  tbe  grass,  over  defendant's  objec- 
tion that  the  witnesses  had  not  shown  them- 
selves sufficiently  qualified  to  give  their  opin- 
ions on  sucb  Issues.  E>xcept  as  hereinafter 
noticed,  we  shall  not  undertake  to  discuss 
each  one  of  the  assignments  In  detail,  as  we 
think  it  is  a  sufficient  answer  to  say  that  we 
have  carefully  examined  the  assignments, 
and  are  of  the  opinion  that  such  objections 
were  properly  overruled,  as  we  find  in  tbe 
testimony  of  tbe  respective  witnesses  a  suf- 
ficient qualification,  prima  fade  at  least,  to 
make  snch  opinion  admissibl& 

[2]  We  are  of  tbe  opinion,  however,  that 
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It  was  Improper  to  allow  the  witness  L.  B. 
Hamm  to  testify  that  the  grass  burned  "was 
above  an  average  for  Clay  county,"  over  the 
objection  that  it  was  improper  to  describe 
the  grass  by  comparison  with  other  grass,  the 
quality  of  which  was  foreign  to  any  issue  In 
tbe  present  suit 

[S]  And  in  this  connection  we  deem  it 
proper  to  notice  also  the  objection  made  to 
the  testimony  of  R.  J.  Brown  for  the  plain- 
tiffs that  the  land  was  depreciated  in  value 
$2  per  acre  by  reason  of  the  fire.  The  objec- 
tion to  this  testimony  was  that  the  witness 
had  answered  that  be  had  never  known  of 
the  sale  of  land  after  it  was  burned  over,  but 
based  his  opinion  with  respect  to  the  depre- 
dation testified  to  by  him  upon  what  the  wit- 
ness estimated  the  grass  to  be  worjii.  The 
witness  did,  however,  sufllciently  qualify  to 
give  an  opinion  of  the  value  of  the  grass  that 
was  destroyed,  which  he  estimated  to  be  $2 
per  acre;  and  while  perhaps  the  objection 
addressed  to  the  question  as  to  how  much 
the  land  was  depreciated  In  value  was,  strict- 
ly speaking,  a  valid  one,  yet  we  are  of  the 
opinion  that,  in  view  of  the  further  testimony 
of  the  witness  that  he  based  the  opinion  giv- 
en In  answer  to  that  question  upon  his  knowl- 
edge of  the  value  of  grass  wtilch  he  placed 
at  $2  per  acre,  the  error  was,  at  all  events, 
harmless. 

[4]  The  defendant  proposed  to  prove  by 
plaintiff^'  witness  R.  J.  Brown,  upon  cross- 
examination,  that  Sid  Webb  was  leasing 
other  land  adjoining  plaintiffs'  land  for  50 
cents  per  acre  per  year.  The  plaintiffs  ob- 
jected to  tbe  question  and  answer  upon  the 
ground  that  it  was  irrelevant,  and  the  court 
sustained  tbe  objection.  It  does  not  appear 
in  the  Mil  of  exception  that  the  defendant 
could  have  proved  that  the  grass  on  the  land 
so  leased  by  Webb  was  of  a  quality  as  good 
as  the  grass  in  controversy.  Hence  no  re- 
versible error  is  shown  by  the  ruling,  even 
though  it  should  be  held  that  this  one  trans- 
action would  be  admissible  on  the  issue  of 
the  market  value  of  plaintiffs'  grass. 

[5]  Appellant  also  complains  of  the  refus- 
al of  the  court  to  submit  to  tbe  jtiry  three 
special  issues  requested  by  it,  two  ot  whldi 
consisted  of  an  Inquiry  as  to  what  per  cent 
of  tbe  land  burned  over  had  been  reset  with 
grass  at  the  time  of  the  trial,  and  the  other 
bow  long  were  the  plaintiffs  deprived  of  the 
use  of  the  grass  by  reason  of  tbe  fires.  All 
of  those  Inquiries  related  to  mere  matters  of 
evidence  bearing  upon  tbe  controlling  Issues 
to  be  determined  by  the  jury,  and  were  there- 
fore properly  refused. 

For  the  reasons  noted  the  judgment  is  re- 
versed and  the  cause  remapded. 

On  Rehearing. 

In  their  motion  for  rehearing  appellees  In- 
sist with  much  earnestness  that  we  erred  in 
our  opinion  upon  original  hearing  that  the 


appellant's  special  plea  of  contrlbatoiy  neg- 
ligence presented  a  valid  defense  to  the  salt 
In  our  former  opinion  It  was  stated  that  one 
of  the  grounds  of  negligence  relied  upon  by 
the  plaintiffs  was  the  failure  of  the  defend- 
ant company  "to  bum  fireguards  for  a  ■width 
of  about  200  feet  on  each  side  of  its  right  of 
way,  as  for  a  number  of  years  it  had  been 
In  the  habit  of  doing,  so  that  fire  starting  in 
weeds  and  dry  grass  upon  defendant's  right 
of  way  would  not  spread  to  plaintlfts'  land." 
That  allegatl<Mi  of  negligence  was  contained 
in  plaintiffs'  original  petition,  but  was  not 
embodied  in  the  amended  petition  upon  wbldi 
the  case  was  tried,  and  hence  was  not  relied 
upon  by  the  plaintiffs  upon  the  trial  of  the 
suit  Tbe  original  petition,  as  well  as  the 
amended  petition,  were  contained  In  the  rec- 
ord, and  through  Inadvertence  we  referred 
to  the  original  petition  rather  than  the 
amended  one,  and  tbe  reference  to  that  issue 
in  the  original  opinion  is  now  withdrawn. 

Appellees  have  cited  a  great  array  <rf  au- 
thorities from  numerous  states,  as  w^  as 
from  our  own  state,  announcing  the  general 
rule  that  it  is  not  Incumbent  upon  any  one 
to  anticipate  the  negligence  of  another  which 
may  probably  result  in  his  injury,  and  spe- 
cifically that  an  owner  of  land  adjoining  a 
railroad  right  of  way  has  the  right  to  sub- 
ject It  to  any  lawful  use  he  may  see  vmper, 
and  cannot  be  held  guilty  of  contributory 
negligence  In  permitting  combustible  material 
to  accumiulate  on  his  premises  which  is  ig- 
nited through  the  negligence  of  the  railway 
company  in  the  operation  of  Its  trains.  Ap- 
pellant Insists  that  many  of  those  dedsloDS, 
when  properly  understood,  are  not  in  conflict 
with  the  decision  in  the  Arey  Oase.  We  shall 
not  undertake  to  discuss  them,  for  however 
that  may  be,  the  decision  in  the  Arey  Case 
Is  unquestionably  binding  upon  us,  and  we 
think  of  controlling  effect  in  the  present  suit 

Appellees  insist  further,  that  tbe  facts  of 
the  present  suit  differ  materially  from  those 
in  the  Arey  Case,  and  that  hence  the  decision 
In  the  Arey  Case  should  not  be  given  ood- 
trolllng  effect  here.  It  Is  true  that  the  fScts 
are  different  but  we  are  of  the  opinion  that 
tbe  underlying  principle  is  the  same  In  the 
two  cases. 

The  motion  for  rehearing  Is  overruled. 


NEWBIAN  et  al.  v.  DAVIS.     (No.  614.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paao. 

March  16,  1916.    Rehearing  Doiied 

April  6,  19160 

L  Public  Lands  <s=>1T5(5>— IiUtns  or  Szahs 

-^-PaioBmr  or  LiOcatiom. 

Where  a  location  of  public  lands  is  fixed  b; 
actual  survey  upon  the  ground,  beine  the  fint 
or  eldest  in  location,  the  lines  so  fixed  upon  tbe 
ground  control. 

(Ed.  Note.— For  other  cases,  see  Public  lAnda. 
C^t  Dig.  SS  565,  566 ;   Dec.  Dig.  «=>175(o).} 
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2.  Affxai.  ard  Ebbob  «=»1002  — RBvnw  — 

VEBDICT   on   OONFUCTlNa   EVIDENCB. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed. 

[Ed.  Note;— For  other  cases,  see  Appeal  and 
Errois  Cent  Dig.  8{  393&-3&37;  Dae.  Dig.  <8s> 

Walthall,  J.,  dissenting 

Appeal  from  District  Ooutt,  EI  Paso  Coon- 
ty;    P.  a.  Price,  Judge. 

Salt  by  Lamar  Davis  against  O.  M.  New- 
man and  others.  From  a  Jndgment  for  plato- 
tlff,  defendants  appeaL    Affirmed. 

A.  G.  Foster,  Jno.  U  Dyer,  and  T.  A.  Fal- 
Tey,  all  of  El  Paso,  for  appellants.  Winter, 
McBroom  &  Scott,  of  El  Paso,  for  appellee. 

HARPKR,  G.  J.  Appellee  filed  this  snlt 
against  appellants  in  trespass  to  try  title  to 
survey  No.  7,  Texas  &  Pacific  Railway  Com- 
pany, describing  same  by  metes  and  bounds. 
Appellants  disclaimed  as  to  aU  that  part  of 
No.  7  lying  north  or  northerly  of  the  south 
or  southerly  line  of  said  survey  by  the  sur- 
vey and  map  of  Hardaway ;  and  under  a 
description  by  metes  and  bounds  of  surveys 
72  to  78  and  82,  by  cross-action,  asked  Judg- 
ment for  all  of  said  last-named  surveya  Ap- 
pellees, by  supplemental  petition,  disclaimed 
as  to  all  sections  named,  except  77.  ^he  case 
was  submitted  to  a  Jury  upon  special  issaes. 
A  verdict  was  returned  upon  whidi  Judgment 
was  entered  for  appellees,  plaintiffs  below, 
from  which  this  appeal  Is  perfected. 

The  parties  filed  an  agreement  in  writing 
which  contained,  among  other  things,  the  fol^ 
lowing  stipulation: 

"It  is  agreed  that  the  controversy  in  reference 
to  the  lands  and  premises  herein  involved  is  one 
of  Iximidary,  and  the  true  boundary  lines  be- 
tween the  lands  of  plaintiffs  and  the  defendants 
and  the  location  thereof  is  in  controversy,  and 
that  wherever  the  boundary  line  may  be  located 
that  the  plaintiffs  will  be  entitled  respectively 
to  all  the  lands  claimed  by  them  lying  northeast 
of  such  boundary  lines,  and  that  the  defendants, 
as  to  the  lands  claimed  by  them,  shall  be  entitled 
to  the  lands  lying  southwest  of  such  boundary 
Une ;  *  *  *  the  only  issue  being  the  location 
of  the  true  boundary  fine  and  dividing  Une  be- 
tween the  lands  of  plaintiffs  and  defendants." 

Tn  1868,  J.  A.  Tlvey  located  by  actual  sor- 
vey  upon  the  ground  aorveys  numbered  63  to 
114.  inclusive.  Beginning  at  a  point  upon 
ttae  Bio  Grande,  No.  63  was  located  upon  the 
ground  by  definite  comers,  and  then  sorrey 
No.  54  was  located  and  tied  onto  63  on  the 
southeast,  and  each,  in  turn,  in  their  numeri- 
cal order,  were  located  in  the  same  manner, 
raimUig  southeast  along  the  Bio  Grande  for 
the  southern  boundary  line  of  at  least  a 
Iiortlon  of  each  survey.  A  plat  of  said  sur^ 
veys  was  made  and  filed  tn  the  General.  Land 
Office  of  Texas  and  the  same  were  patented 
from  time  to  time  up  to  the  last,  about  1873. 

[1]  In  1870,  Jacob  Keuchler,  deputy  sur- 
veyor for  the  Texas  &  Pacific  Hallway  Com- 
pany, located  surveys  1  to  11,  bloA  A,  inclu- 
sive, upon  the  north  of  said  Tlvey  surveys 


beginning  with  east  Une  of  survey  No.  67, 
west  comer  of  No.  58,  and  then  so  located  the 
south  line  of  each  as  to  Join  onto  and  make 
the  north  lines  of  the  Tlvey  surveys  the  south 
lines  of  the  said  Texas  ft  Pacific  surveys 
down  to  and  Including  Tlvey  survey  No.  77, 
as  shown  by  the  following  plat: 
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As  will  appear  from  the  above  statement, 
the  Tlvey  surveys  being  the  first  or  eldest 
In  location,  their  north  Une  as  fixed  upon 
the  ground  would  control.  Several  resnr- 
veys  have  been  made  of  said  lands  with  a 
view  <rf  tracing  the  footsteps  of  Tlvey  in  the 
original  survey.  Some  of  said  surveyors 
by  their  maps  and  plats  and  testimony  place 
the  Tlvey  Une,  as  run  by  him,  between  survey 
7,  Texas  &  Pacific,  and  77;  Tlvey,  where 
plaintiffs  claim  it  to  be;  and  others,  where 
defendants  claim  it  to  be.  Ai^ellants  con- 
tend for  the  line  as  found  by  and  delineated 
upon  the  map  of  one  Hardaway,  surveyor  ap- 
pointed by  the  court,  and  appellees  contend 
for  the  line  of  surveyor  Harris'  map,  etc. 
The  verdict  and  Judgment  is  tmsed  upon  Ques- 
tion No.  1,  which  is  as  follows: 


«3>For  other  cases  wa  nms  toplo  and  K«T-NUMBBB  In  all  Ker-Nnmbered  DIxmU  ud  Indues    ■ 
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"Do  you  And  from  a  preponderance  of  the  evi- 
dence that  the  northern  boundary  line  of  said 
survey  Na  77,  as  aurveyed  on  the  eround  by  J. 
A.  Tivey.  is  coincident  with  or  south  of  the 
northern  boundary  of  said  surrey  as  located  and 
marked  by  Murray  Harris,  and  delineated  on  the 
map  of  the  said  Harris  introduced  in  evidence? 
Answer:   Yes." 

Appellants  nrge  by  assignments  1  and  2 
that  the  verdict  and  Judgment  for  plaintiff, 
appellee  here.  Is  against  the  great  weight  and 
preponderance  of  the  evidence  and  for  that 
reason  should  be  reversed  and  remanded  for  a 
new  trial. 

Appellants  snbmit  many  pr<%K)8ltlons  under 
these  assignments  which  are  In  line  with 
the  rules  of  law,  but  the  sole  question  for  this 
court  to  determine  Is:  From  the  evidence 
In  this  record  favorable  to  appellees,  could 
the  Jury,  in  an  honest  and  impartial  effort 
to  arrive  at  the  truth,  have  reached  the  con- 
cluslOTi  expressed  by  their  verdict?  If  so, 
then  we  cannot  set  It  aside. 

There  are  more  than  300  pages  of  typewrit- 
ten matter  in  the  statement  of  facts,  and  ap- 
pellants, under  the  two  first  assignments, 
urge  30  prcqposltlons.  To  answer  them  in 
detail  by  reference  to  the  evidence  In  the 
record  woold  extend  this  opinion  to  an  un- 
reasonable length,  and,  In  fact,  take  our  time 
to  no  good  purpose.  We  have  carefully  read 
the  record  In  respect  to  all  of  appellant's 
contentions,  and  have  reached  the  conclusion 
that  there  la  no  such  lack  of  preponderance 
of  the  evidence  In  favor  of  the  appellee  as 
•to  justify  us  In  reversing  this  case. 

To  Illustrate  how  the  questions  of  fact 
raised  by  appellants,  upon  which  they  rely 
to  reverse  this  case,  are  met,  or  offset  by  the 
evidence  In  favor  of  appellees,  let  us  discuss 
what  we  consider  the  strongest  or  most  force- 
ful proposition  urged  here  by  them,  viz.: 
.  "That  the  artificial  objects  called  for  hi  the 
field  notes  of  surveys  63  and  85  and  86  and 
1101/^,  lying  in  proper  position,  according  to  the 
field  notes  of  all  the  surveys  in  their  order,  cor- 
rectly sliow  the  location  of  all  said  surveys  from 
53  to  110^,  inclusive,  without  dispute. 

The  first  object  relied  upon  Is  the  old 
stage  road  called  for  In  the  Xlvey  field  notes 
to  No.  63  and  survey  No.  110 V&,  as  made  In 
1858.  The  contention  Is  that  the  line  running 
north  and  south  between  62  and  63  Is  agreed 
upon,  that  the  call  for  this  line  fixed  this 
old  road  at  520  varas  from  the  river,  and 
that  this  point  Is  practically  agreed  upon. 
Now,  If  this  be  so,  and  we  can  here  hold 
that  as  a  matter  of  fact  the  northwest  or 
northeast  corner  of  63  Is  fixed  by  natural 
objects  or  by  agreement,  and  that,  by  running 
the  north  line  of  the  Tlvey  surveys  on  the 
ground  from  this  point  to  points  about  which 
there  Is  no  question  as  to  their  location,  the 
Hardaway  line  Is  established  beyond  ques- 
tion, then  this  case  should  be  reversed  and 
rendered ;  but  what  do  we  find  In  relation  to 
the  road  In  question  and  the  other  points 
claimed  to  be  established  unquestionably? 
We  find  that  witnesses  for  both  parties  testi- 
fy that  the  original  stage  road  of  1868  has 


been  washed  away,  in  1876,  or  at  some  other 
date  fixed  by  witnesses.  Harris,  upon  whose 
testimony  and  map  the  verdict  most  have 
been  based,  testified  that  there  were  several 
old  roads  In  and  about  the  same  place ;  that 
the  designated  "old  road"  upon  Ills  map  was 
not  fixed.  The  testimony  of  some  of  the  wit- 
nesses shows  that  they  bad  not  been  upon 
the  ground  for  many  years,  and  there  are 
other  facts  In  evidence  which  justify  the  Jory 
In  their  refusal  to  accept  the  evidence  as  to 
the  exact  starting'  point  of  the  surveys  of 
Tlvey,  as  being  as  contended  for  by  appel- 
lants. 

[2]  And  the  same  conflict  of  testimony  ap- 
pears as  to  each  and  every  one  of  the  points 
In  the  evidence  relied  upon  by  appellants  to 
substantiate  their  claim  that  the  preponder- 
ance of  the  evidence  is  not  In  favor  of  the 
verdict.  So  we  could  c<mtlnue  <m  and  show 
the  conflict  of  evidence  upon  the  points  nrgod 
by  appellants  to  be  uncontradicted;  but,  in 
each  case,  we  find  the  evidence  to  be  equally 
confilctlng,  so  we  conclude  that  the  verdict 
of  the  jury  has  sufllcient  evidence  to  sup- 
port it 

The  third  assignment  is: 

"The  court  erred  in  rendering  judgment  in  fa- 
vor of  j^aintiff  herein  for  the  land  sued  for  by 
plaintiff   herein,   because   in    the   pleadings   of 
plaintiff  herein  no  reference  is  had  or  made  to 
the  map  made  by  Murray  Harris,  and  the  find- 
ings of  the  jury  m  this  case  did  not  identify  the        , 
line  found  by  them  in  relation  to  the  land  snnl         j 
for  by  the  plaintiff  herein,  and  it  is  impossible 
for  the  court  to  determine  or  say  that  the  line  aa 
established  by  Harris  covers,  coincides  with,  or        ] 
is  coincident  with  any  line  of  the  land  described 
in  plaintiff's  petition,  and,  in  entering  judgment 
on  the  findings  of  the  jury,  the  court  erred  and        | 
assumed  that  the  Harris  land  was  coinadent 
with  the  south  line  or  any  other  line  of  the  land 
called  for  by  the  plaintiff  herein,  and  described        | 
by  plaintiff  in  his  petition,  and  for  that  reason 
and  for  such  reason  the  judgment  entered  here- 
in should  be  set  aside  and  a  new  trial  be  order- 
ed herein  and  the  findings  of  the  jury  be  disre- 
garded." 

The  answer  is  that  plaintiff  sued  for  sur- 
vey No.  7,  Texas  &  Pacific  survey,  by  metes 
and  bounds,  and  there  Is  sufllcient  evidence 
in  the  record  to  show  that  the  land  described 
by  plaintiffs  in  their  petition  Is  the  same  as 
that  Incorporated  within  the  lines  between 
the  Hardaway  and  Harris  surveys ;  in  other 
words,  to  prove  that  the  lands  in  contro- 
versy were,  the  lands  belonging  to  survey  Na 
7,  Texas  &  Pacific,  as  pleaded  by  appellees. 

Binding  no  error  in  the  reccsd,  the  cause 
is  affirmed. 

WALTHAIiU  3.  (dissenting).  I  do  not 
concur  in  the  opinion  expressed  by  the  ma- 
jority members  of  this  court  in  this  case. 

There  appears  to  be  no  dispute  as  to  the 
■correctness  of  the  Hardaway  survey  and 
map  filed  by  him  in  his  location  of  Tivey 
surveys  from  No.  53,  down  to  and  Including 
survey  No.  68.  The  confilct  In  the  surveys 
involved  in  this  suit,  it  seems  to  me,  can  be 
traced  to  the  beginnlnc  point  fixed  for  Tex- 
as &  Padflc  survey  No,  1.    Surveys  67  and 
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58  were  located  on  the  ground  and  patents 
Issned  for  them  long  before  any  of  the  Tex- 
as   &   Padflc  surreys   were   made.    No.   68 
was  located  aocordlng  to  the  calls  made  by 
Tivey    in    Ms    original    survey    of    No.    57. 
Tays,  In  bis  resurvey  of  57,  began  his  sur- 
rey of  57  at  the  same  common  river  corner 
of  56  and  67,  and  called  for  the  same  natu- 
ral objects.    From  that  common  point,  both 
Tlrey   and   Tays   have  the  same  calls  for 
ODurae,  distance,  and  calls  for  other  surveys 
np  to  where  they  both  reached  the  east  or 
northeast  comer  of  survey  No.   57.    Tlvey, 
In  running  his  line  from  the  northeast  cor- 
ner of  67  to  the  river  for  a  corner,  calls  for 
a   distance  of  697  varas.    From  that  river 
comer   Tlvey    meandered   the  .river   to  the 
common  river  corner  for  56  and  57  as  used 
by   both  Tlvey  and  Tays.    Survey  58   was 
patented  on  the  field  notes  made  by  Tivey 
which   tied   onto   57.     These   two    surveys 
were  made  by  Tlvey  at  the  same  time.    In 
making  survey  58,  Tivey  began  at  the  lower 
river  corner  of  57,  and  ran  his  line  for  58 
on  the  same  course  (45°  R)  833  varas,  thus 
placing  the  northwest  comer  of  68,  136  va 
ras  farther  to  the  north  than  67  was  flzed 
by  both  Tivey  and  Tays.    Tays,  in  making 
his  resurvey  of  57,  coincides  with  all  of  the 
oaUs,  courses,  and  distances  and  ties  onto 
all  of  the  Tivey  surveys  on  their  northern 
boundaries   back   to   survey   62.    There   is 
only  one  difference  between  the  resurvey  of 
57  made  by  Tays  and  the  original  survey 
made    by   Tivey.    Tays   makes   the   north- 
easterly stem  of  57  from  its  northeast  cor- 
ner tB  the  river  1,337  varas  as  against  Tlv- 
ey's   distance  of  607  varas;    that  Is,  gave 
that   stump  of  57  a  greater  length  by  640 
varas.    Tays'   resurvey  was  made  15  years 
after  Tivey  had  located  57  on  the  ground. 
In    other  words,   in   running   the   northeast 
Une   of  57   fifteen  years  after  the  original 
sarvey  was  made,  he  ran  that  distance  to 
reach  the  river  as  It  then  was.    There  was 
no  resurvey  made  by  Tays  of  58.    The  rela- 
tlve  positions  of  67  and  58  are  shown  by 
the   records  both  in  the  county  surveyor's 
<^lce  and  by  the  map  of  said  surveys  made 
by  Tlvey  and  filed  in  the  land  office  at  Aus- 
tin,  and  by  Tays'  map  In  his  resurvey  of 
57,   both  in  the  surveyor's  office  and  tn  the 
land  office.    These  surveys  and  maps  show 
the   northerly  boundary  of  survey  58  to  be 
north  of  north  boundary  of  57. 

In  locating  Texas  &  Pacific  survey  No.  1,  It 
calls  to  begin  "at  a  stake  and  mound  set  <m 
the  east  line  of  sarvey  No.  67,  for  the  west 
comer  of  68."  The  field  notes  do  not  show 
how  far  below  the  northeast  comer  of  sarvey 
5T  the  beginning  comer  of  Texas  &  Pacific 
survey  No.  1  starts;  but  Mr.  Karris'  evidence 
shows  it  to  be  640  varas.  That  is,  the  survey- 
or. In  locating  Texas  &  Pacific  survey  No.  1, 
pulls  survey  58  down  on  easterly  line  of  67. 
a  distance  of  776  varas,  and  calls  that  point 


the  "west  comer  of  survey  68."  With  that 
point  as  a  beginning  comer  for  Texas  &  Pa- 
cific survey  No.  1,  it  would  necessarily  carry 
a  cmifllct  and  cause  a  lapping  over  onto  the 
Subsequent  Tivey  surveys  by  the  subsequent 
Texas  &  Pacific  sorv^s  until  Texas  &  Pa- 
dflc  survey  No.  7  and  Tivey  survey  No.  77 
are  reached.  If  that  view  Is  sustained  by 
the  undisputed  evidence,  the  Harris  south 
line  for  Texas  &  Pacific  survey  7  is  too  far 
south  by  776  varas.  To  make  the  south  line 
of  Texas  ic  Pacific  survey  No.  7  and  the  north 
Une  of  Tlvey  survey  77  coincident,  the  Harris 
Une  should  be  further  n<Hth  the  width  of  the 
confiict;   that  Is,  776  varas. 

I  have  found  no  authority  In  the  evidence 
for  the  beginning  corner  of  Texas  &  Pacific 
survey  No.  1,  and  I  am  of  the  opinion  that 
none  can  be  foond.  The  Tays  resurvey  of  57 
in  no  wise  changes  the  north  boundary  line 
of  67.  It  cannot  be  claimed  that  the  resur- 
vey of  57  by  Taya  oould  in  any  way  change 
the  original  location  of  68.  The  original  lo- 
cations of  these  surveys  were  accepted  by  the 
General  Land  Office,  and  the  lands  covered 
by  the  field  notes  and  patents  were  removed 
from  subsequent  locations.  The  evidence 
does  not  show  a  cancellation  of  any  of  the 
Tivey  surveys,  nor  any  change  of  locatlMJ  on 
the  ground.  I  am  of  the  opinion  that  as  a 
matter  of  law  the  original  location  of  the 
Tlvey  survey  77  would  control  as  against  the 
subsequent  location  of  Texas  &  Pacific  survey 
No.  1,  so  far  as  they  confiict 

For  reasons  stated,  I  enter  my  dissent. 


FBBRESLIr-MICBLlEI/  ABSTRACT  &  TITLE 
CO.  et  al.  V.  McCORMAG  et  aL    (No.  8272.) 

(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
Nov.  27,  1915.  On  Appellees'  Motion  for  Ke- 
hearing,  Feb.  5,  1916.  Appellants'  Motion 
for  Rehearing  Denied  Feb.  6,  1916.) 

1.  Pbincipal  and  Sttbety  $=3l47(l)— Secub- 
rrr  Given  to  Sdrett — Right  of  Cbbditob. 

Where  the  maker  of  a  note  gave  the  surety 
a  chattel  mortgage,  the  payee  is  entitled  to  bene- 
fit of  the  mortgage. 

[Ed.  Note. — For  other  coses,  see  Principal 
and  Surety,  Cent  Dig.  !§  402,  405V^,  407, 
40SV4  ;   Dec  Dig.  <S=»147(1).] 

2.  Chattbl  Mobtgaoes  $=9274  —  Enfobce- 

MENT— LlMTfATIONS. 

Where  the  maker  of  a  note  mortgaged  his 
personal  property  to  protect  a  surety,  and  then 
transferred  the  property  to  a  corporation  or- 
ganized to  take  over  his  bosiness,  limitations 
did  not  run  in  favor  of  the  corporation  by  rea- 
son of  its  holding  the  property  against  the  right 
of  the  payee  to  enforce  the  mortgage. 

[Ed.  Note. — For  other  eases,  see  Chattel  Mort- 
gages, Cent  Dig.  f  561;    Dec  Dig.  <S=274.] 

3.  Ohattbl  Mobtgaoes  «=»47— Dkbceiptxon— 
suffioienot. 

A  chattel  mortgage  on  property  used  in  ab- 
tract  business  which  described  it  as  consisting 
of  abstract  books  and  appartenances  all  on  de- 
scribed premises  is  sufficiently  definite  to  war- 
rent  foreclosure;    for  parol  evidence  is  admis- 
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sible  to  show  what  articles  are  included  witUn 
the  general  description. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  f§  87,  88,  96-103;  Dec.  Dig. 
«S=»47.] 

4.  CONTINTTANCE  «=»22— RiGHT  TO. 

-  Where  defendant  against  whom  intervener 
had  set  up  claim  of  a  laborer's  lien  answered 
that  intervener  had  drawn  checks  and  created 
liabilities  against  defendant  in  excess  of  the 
amount  of  his  claim,  and  asked  for  a  continu- 
ance to  procure  testimony  to  sustain  the  defense, 
and  intervener  on  trial  clearly  explained  the 
nature  of  the  claims,  etc.,  while  defendant  made 
no  showing  of  ability  to  sustain  its  charges  or 
to  subsequently  obtain  evidence  sought,  it  was 
not  an  abuse  of  the  trial  court's  discretion  to 
deny  continuance. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  {{  58-67 ;   Dec  Dig.  «=922.] 

5.  Masteb  and  Skbvant  «=»82(2>— IjABOBeb'b 

IiMNS— BlOHT  TO. 

Under  Vernon's  Sayles'  Ann.  CHv.  St.  1914, 
art.  5644,  declaring  that,  whenever  any  derk, 
accountant,  bookkeeper,  factory  operator,  serv- 
ant, mechanic,  or  common  laborer  shall  perform 
labor,  he  shall  have  a  lien  on  all  products,  ma- 
chinery, or  appliances  of  the  master,  etc.,  in- 
tervener, who  was  engaged  to  manage  an  ab- 
stract business,  but  performed  much  clerical 
work  himself  writing  up  the  books  and  prepar- 
ing abstracts,  was  entitled  to  a  laborer's  Uen, 
altliough,  as  manager  or  snperintendent,  he 
could  obtain  no  such  lien. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  129,  130;  Dec.  Dig.  <3=> 
82®.] 

6.  CouBTS  ®=>121(1)— Texas  Distbict  Coubt 

— JCRISDICnON. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1848,  declaring  that  before  a  case  is  called 
for  trial  additional  parties  may,  when  they  are 
necessary  or  proper  parties,  be  brought  In,  the 
district  court  which  had  jurisdiction  of  an  ac- 
tion <m  notes  and  to  foreclose  a  mortgage,  may 
allow  one  asserting  a  laborer's  lien  against  tlie 
property  of  defendant  to  intervene,  although  the 
amount  of  his  claim  was  less  than  the  juris- 
dictional amount  of  the  district  court ;  such  in- 
tervener being  a  proper,  if  not  a  necessary, 
party. 

[Ed.  Note.— For  other  cases,  aee  Courts,  Cent 
Dig.  If  410,  413,  416,  426;  Dec.  Dig.  <S=> 
121(1).] 

7.  JUBTICKS  OF  THE  PEACE  «=»129{3)— JUDG- 
MENT —  COLtATEBAL  Attack  —  Pakites  En- 
titled TO  Make. 

A  judgment  of  a  justice  of  the  peace  fore- 
closing a  laborer's  lien  cannot  be  collaterally 
attacked  by  parties  or  privies  on  the  ground  that 
the  property  on  which  the  lien  was  claimed  ex- 
ceeded the  jurisdictional  amount  of  justice  court, 
where  the  amount  of  the  claim  was  within  the 
jurisdiction  of  the  justice,  and  the  record  did 
not  riiow  the  value  of  the  property  on  which  the 
lien  was  sought  to  be  imposed. 

[Eld.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  410;  Dea  Di^.  «=> 
129(3);    Judgment  Cent  Dig.  |  912.} 

&  Appeal  and  Ebbob  «=3890(3)— NKCKasEtT 

or  Appeal. 

A  decree  against  a  defendant  who  did  not 
appeal  will  not  be  disturbed  oa  the  appeal  of  the 
other  defendant*  not  interested  in  that  particn- 
lar. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3588 ;  Dec.  Dig.  «=>880(3).] 


On  Appellees'  Motion  for  Rdiearing. 

0.  JuDOiiXNT  «=>465(1)   —  Gollatebal  At- 
tacks—Pbesuicftion. 

Upon  collateral  attack  oa  «  jodgment  of  a 
domestic  court  it  will,  where  the  action  was 
witliin  the  court's  general  jurisdiction  be  pre- 
sumed that  the  necessary  jurisdictional  facts 
existed,  though  they  do  not  appear  of  record. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  St  549^,  933;   Dec.  Dig.  <»=3495(1).] 

10.  JUDOMBNT   «=>818<1)   —   COLLATEBAI.   AT- 
TACK— ^FOBEION   JUDOltENTS. 

Judgment  of  a  court  of  foreign  jurisdictioD 
can  be  collaterally  attacked  by  parties  or  privies, 
even  by  evidence  dehors  the  record. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ff  1458.  1459;  Dec.  Dig.  «=3»8a}.] 

11.  Judgment  '8="404    Coixatebal  Attack— 
"Pabtt"— '-'Pbivt." 

The  term  "partica"  in  the  sense  of  one  who 
is  concluded  by  a  judgment  includes  all  those 
directly  interested  in  the  subject-matter  and 
who  had  the  right  to  control  or  defend  the  pro- 
ceedings and  appeal,  while  "privies"  are  those 
who  succeeded  to  the  rights  or  property  of  par- 
ties to  the  judgment ;  hence  a  chattel  mortgagee 
was  not  a  "party"  nor  "privy"  to  an  action 
against  the  mortgagor  to  enforce  a  laborer's  lien 
on  his  property,  and  might  collaterally  attack 
the  judgment  by  evidence  dehors  the  record  on 
the  ground  that  the  court  was  without  jurisdic- 
tion (citing  Words  and  Phrases,  Second  Series, 
Party:  see,  also.  Words  and  Phrases,  E^rst  and 
Second  Series,  Privy). 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  932;  Dec.  Dig.  «=3494.] 

12.  Justices  op  the  Peace  ig.  'll(g — Jubis- 

DICTION— IiABOBEBS'     LlENS — ENFX>BCEMENT. 

In  a  proceeding  to  enforce  a  laborer's  lien, 
nnlike  one  to  enforce  a  landlord's  lien,  the  role 
applicable  to  contract  liens  that  the  value  of  the 
property,  and  not  the  demand,  determines  the 
jurisdiction  of  the  court,  obtains ;  hence  justic* 
court  is  without  jurisdiction  of  a  proceeding  to 
enforce  a  laborer's  lien  on  proper^  of  a  Taloe 
exceeding  $200. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  g{  158,  162,  164.  167; 
Dec.  Dig.  «=»44(2).] 

13.  Appeal  and  Ebbob  €=>1234(5)  —  Super- 
sedeas  Bond— LiABiLiTT. 

Where  a  snpersedeas  bond  for  appeal  from 
a  jud^ent  foreclosing  a  chattel  mortgage  was 
conditioned  to  perform  any  judgment  of  tb« 
Court  of  Civil  AppenlSj  and  the  judgment  was 
affirmed,  sureties  are  liable  only  for  the  cost^ 
and  no  personal  judgment  can  be  rendered 
against  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4773,  4775 ;  Dec.  IMg.  «» 
1234(6).] 

Appeal  from  District  Oonrt,  WantliiHl 
County. 

Action  by  Mrs.  C.  B.  McOoimac  and  otben 
against  tlie  Ferrell-MlChael  Abstract  &  Ti- 
tle Company  and  others.  In  which  R.  It.  Dav- 
enport Intervened,  and  to  wlii<^  Geotfe 
Vaugbt  and  another  were  made  parties  de- 
fendant. From  a  judgment  for  plaintiffs  and 
IntOTener,  the  named  defendant  and  the  iai- 
pleaded  defendants  appeaL  Affirmed  tn  part 
and  reversed  and  rendered  In  part 

Earl  Conner  and  M.  J.  Smitb,  botb  of  East- 
land, for  appellants.  J.  R.  Stnbbtefleld.  of 
Eastland,  for  appellees. 


CS»For  other  cases  aee  same  topio  and  KBT-NUMBER  Id  all  Key-Nambarad  Olassu  aafl  I: 
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CONNliB,  a  J.    Mrs.  C.  B.  BlcCorm&c,  G. 
A.  Gray,  axtd  J.  W.  Ward  Joined  in  the  in- 
sUtntlan  of  this  aait  In  the  district  conrt  of 
Eastland  coanty,  seeking  to  recover  a  Judg- 
ment upon  certain  promissory  notes  severally 
made  to  these  parties.    It  was  alleged  that 
the  note  to  Mrs.  C.  B.  McCormac,  which,  prin- 
cipal, interest,  and  attorney's  fees,  amounted 
to  $512.60,  had  been  executed  by  J.  M.  Fer- 
rell,  as  principal,  and  J.  R.  Stnbblefleld,  as 
surety,  that  the  note  payable  to  C.  A.  Gray 
amounting  at  the  date  of  the  Judgment,  as 
found  by  the  court,  to  $606.68,  had  been  ex- 
ecuted by  J.  M.  Ferrell,  J.  R.   Stubblefleld, 
and  W.  B.  Ferrell,  and  that  the  note  pay- 
able to  J.  W.  Ward,  at  the  date  of  the  Judg- 
ment amounting  In  all  to  $583.15,  had  been 
executed  by  J.  M.  Ferrell,  W.  S.  Michael,  and 
J.  R.  Stubblefleld.    It  was  alleged  that  at  the 
date  of  the  execution  of  the  McCormac  note 
J.  M.  FerreQ  was  the  owner  of  a  certain  ab- 
stract business  In  the  town  of  Eastland,  and 
that,  as  such  owner,  he  had  executed  and  de- 
livered to  the  said  J.  R.  Stubblefleld  a  cer- 
tain mortgage  on  certain  property  described 
in  the  petition  to  secure  the  payment,  among 
others,  of  the  said  note  to  said  O.  B.  Mc- 
Cormac, and  that  said  mortgage  had  been 
duly  recorded  In  the  proper  records  of  East- 
land county;  that  at  a  later  date  not  named 
the  FerreU-Mlchael  Abstract  &  Title  Company 
was  Incorporated  for  the  purpose  of  doing  an 
abstract   business  la   Eastland   county,   and 
that  all  the  books,  papers,  records,  and  of- 
fice fixtures  and  appurtenances  theretofore 
belonging  to  J.  M.  Ferrell,  and  which  had 
been  mortgaged  as  alleged  by  J.  M.  Ferrell 
to   secure  the  McCormac  indebtedness,  "be- 
came the  property  of  the  Fbrrell-Mlchael  Ab- 
stract &  Title  Company,  subject  to  the  mort- 
gage above  described,"  and  that  the  abstract 
company  was  in  possession  of  all  of  the  prop- 
erty and  asserting  some  right  or  title  to  the 
same.    It  was  further  alleged  that  33  shares 
of  the  capital  stock  of  said  corporation  own- 
ed by  W.  S.  Michael  had  been  duly  mortgaged 
to  J.  W.  Ward,  O.  A.  Gray,  and  C.  B.  Mc- 
Cormac, for  the  purpose  of  securing  the  re- 
spective plaintiffs  In  the  several  notes  owned 
1^  tbem. 

r.ieter,  by  an  amended  petition,  the  plain- 
tiff's made  George  and  Nora  Vaught  parties 
defendant,  alleging.  In  substance,  among  oth- 
er things,  that  subsequent  to  the  hajqienings 
hereinbefore  recited,  and  prior  to  the  Institu- 
tion of  the  suit,  a  Judgment  had  been  ren- 
dered In  the  Justice's  court  of  precinct  No.  1 
of  £astland  county,  In  the  case  of  M.  J. 
Smith  V.  the  Ferrell-Michael  Abstract  Com- 
pany, for  the  sum  of  $117.60,  with  Interest 
and  costs,  purporting  to  foreclose  a  "laborer's 
lien  on  the  books,  papers,  records,  a  Reming- 
ton typewriter,  an  Underwood  typewriter, 
and  all  other  fixtures  and  appurtenances  be- 
longing to  the  Ferrell-Michael  Abstract  &  Ti- 
tle ComiMUiy,  Including  the  record  pertaining 
to  the  titles  to  land  in  Eastland  and  Stephens 
counties,   lex.,"   which  said  Judgment  had 


been  transferred  to  Nora  Vaught,  and  under 
and  by  virtue  of  which  she  was  asserting 
some  right,  title,  or  interest  to  the  Judgment. 
It  was  alleged: 

"That  the  said  judgment  was  void  because  it 
attempted  to  foreclose  a  laborer's  lien  on  per- 
sonal property  in  excess  of  the  sum  of  $^0O; 
that  it  attempted  to  foreclose  a  laborer's  lien  on 
■pr<^>erty  of  the  value  of  mwe  titan  $1,000." 

The  plaintiffs  sought  to  foreclose  the  mort- 
gage made  to  J.  R.  Stubblefleld  upon  the 
property  therein  described  as  against  all  par- 
ties to  the  suit  They  also  sought  to  fore- 
close the  mortgage  upon  the  32  shares  of  cap- 
ital stock  that  had  been  Issued  to  W.  S.  Mi- 
chael. 

All  those  against  whom  complaint  was 
made  as  above  stated  were  made  parties  de- 
fendant, after  which  R.  L.  Davenport  flled 
a  petltlcm  of  intervention  seeldng  to  foreclose 
a  laborer's  lien  set  up  by  him  upon  the  prop- 
erty described  in  the  Stubblefleld  mortgage, 
and  in  the  plaintiff's  petition.  A  trial  was 
had  before  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  in  Mrs.  O.  B.  McGor- 
mac's  favor  against  J.  M.  Ferrell,  as  princi- 
pal, and  J.  R.  Stubblefleld,  as  surety,  on  the 
note  made  to  her,  with  a  foreclosure  of  the 
mortgage  lien  evidenced  by  the  Stubblefleld 
mortgage  upon  the  property  of  the  abstract 
company.  C.  A.  Gray  and  J.  W.  Ward  also 
recovered  Judgment  for  the  amounts  by  them 
as  severally  sought,  with  a  foreclosure  in 
their  favor  upon  the  32  shares  of  the  Michael 
capital  stock  of  the  abstract  company.  The 
court  denied  the  prayer  of  these  parties  that 
the  Stubblefleld  mortgage  be  foreclosed  In 
their  favor.  The  conrt  further  found  and 
adjudged  In  favor  of  R.  I/.  Davenport  as 
against  the  abstract  company  for  the  sum 
of  $130,  to  secure  $60  of  which  a  lien  was  de- 
clared and  foreclosed  upon  the  property  in 
controversy  as  against  all  parties  save  the 
11^1  foreclosed  In  favor  of  Mrs.  C.  B.  Mc- 
Cormac, which  was  made  first  in  the  Judg- 
ment. It  was  further  found  and  adjudged 
that  the  said  Judgment  of  the  Justice's  court 
in  favor  of  M.  J.  Smith  against  the  Ferrell- 
Michael  Abstract  &  Title  Company,  under 
which  George  and  Nora  Vaught  claimed,  was 
"void,  because  the  plaintifF  sought  in  said 
Judgment  to  foreclose  a  laborer's  lien  on 
property  of  value  in  excess  of  $200."  The 
Ferrell-Michael  Abstract  &  Title  Company 
and  George  and  Nora  Vaught  severally  flled 
motions  for  new  trial,  which  were  overruled, 
and  they  alone  have  prosecuted  appeals. 

[1, 2]  By  exceptions  to  the  petition  the 
Judgment,  and  in  other  ways,  it  is  contended 
that  Mrs.  C.  B.  McCormac  was  not  entitled 
to  the  benefit  of  the  mortgage  made  by  J.  M. 
Ferrell  to  his  surety,  J.  R.  Stubblefleld.  But 
In  so  adjudging  we  think  the  court  was  cor- 
rect as  against  the  original  title  of  the  al>- 
stract  company.  While  made  direct  to  J.  R. 
Stubblefleld,  the  surety,  one  of  its  spedflc 
purposes,  as  therein  recited,  was  to  secure 
the  payment  of  the  note  declared  upon  by 
Mra  O.  B.  McCormac.    The  note  was  unpaid, 
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cAe  mortgage  had  been  duly  recorded  prior  to  i 
the  abstract  company's  acquisition  of  the 
property,  the  mortgagee,  Stubblefleld,  was 
consenting  thereto,  and  no  repudiation  of 
the  mortgage  of  which  It  Is  shown  Mrs.  Mc- 
Cormac  had  notice  has  been  pointed  out  Un- 
der such  circumstances  we  think  the  mort- 
gage inured  to  the  benefit  of  Mrs.  O.  B.  Mc- 
Cormac.  that  the  statute  of  limitations  did 
not  run  against  her  right,  and  that  the  title 
of  the  abstract  company  to  the  books  and  oth- 
er property  acquired  from  J.  M.  Ferrell  was 
in  all  respects  subordinate  to  the  claim  of 
C.  B.  McGormac.  As  said  In  a  recent  work 
on  Chattel  Mortgages  (see  Jones  on  Chattel 
Mortgages  [5th  Ed.]  i  512): 

"The  mortgage  given  to  a  surety  inures  to  the 
benefit  of  the  creditor  to  whom  the  surety  is 
bound ;   and  upon  the  bankruptcy  of  the  mort- 
gagor a  court  of  bankruptcy  will  enforce  the 
trust.    If  the  mortgage  upon  its  face  be  condi- 
tioned to  indemnify  the  mortgagee  against  a  lia- 
bility upon  certain  debts,  it  expresses  a  trust; 
and  one  who  purchases  the  mortgage,  or  takes  i 
an  assignment  ot  it,  takes  it  with  notice  of  such  j 
trust  and  subject  to  it.     The  sale  and  assign-  ; 
ment  are  then  void  in  equity,  and  the  assignee 
will  be   regarded  as  merely  holding  the  legal 
title  to  the  property  as  trustee  in  place  of  the 
original  trustee." 

See,  also,  Nat.  Shoe  &  Leather  Bank  ot  Au- 
burn et  al.  T.  Small  et  al.  (D.  C.)  7  Fed.  837; 
Hanrlon  t.  Hanrlon,  73  Kan.  26,  84  Pac.  381, 
117  Am.  St.  Bep.  453. 

That  the  plaintiffs'  action  was  not  barred 
by  limitation,  as  urged.  Is  apparent  In  view  Of 
the  fact  that  the  action  was  not  one  for  con- 
version of  the  property  described  in  the  peti- 
tion, as  suggested,  but  merely  one  for  the 
foreclosure  of  a  mortgage  lien  that  had  been 
duly  recorded  before  the  Incorporation  of  the 
abstract  company,  and  before,  of  course.  Its 
acquisition  of  the  mortgaged  property  from 
J.  M,  FerreU.  Such  record  effected  the  ab- 
stract company  with  notice  of  the  mortgage 
and  of  C.  B.  McCormac's  equitable  ri^ht 
therein,  notwithstanding  there  may  have  been 
a  want  of  actual  notice  thereof  on  the  part 
of  some  of  the  stockholders  of  Incorporators, 
as  was  testified.  It  is  not  pretended  that  the 
note  of  C.  B.  McCormac  was  barred  by  llnd- 
tatlon,  or  that  she  at  any  time  was  given 
notice  that  the  abstract  company  had  or 
would  repudiate  the  mortgage  and  hold  the 
mortgaged  property  In  hostility  thereto.  The 
mere  possession  and  use  of  the  property  un- 
der a  claim  of  ownership  was  not  necessarily 
Inconsistent  with  the  terms  and  legal  effect 
of  the  mortgage,  and  certainly  not  sufficient 
to  establish  that  character  of  adverse  posses- 
sion which  would  be  necessary  to  bar  C.  B. 
McCormac's  action  to  foreclose  the  mortgage 
declared  upon.  All  assignments  of  error  In- 
volving these  questions  are  accordingly  over- 
ruled. 

By  other  assignments  the  sufficiency  of  the 
description  of  the  property  as  described  In 
the  mortgage,  In  the  plea  of  Intervener,  and 
In  the  judgment  Is  attacked.  Substantially, 
the  description  in  the  mortgage  Is  as  follows: 


"Two  league  books,  four  section  books,  two  lot 
books,  probate  index,  general  index,  maps,  sup- 
plies and  machine  now  on  hand  and  in  use,  and 
that  are  hereafter  acquired  and  used  by  me,  the 
said  J.  M.  Ferrell,  in  conducting  and  oontinaiiis 
in  the  abstract  business,  this  day  mirchased  br 
me  from  the  firm  of  FerreU  &  McOonnac  said 
firm  being  composed  of  the  J.  M.  F^nrell  and 
C.  B.  Mcftormac,  said  above.described  property 
being  in  the  office  and  vault  at  the  rear  of  the 
building  situated  on  lot  No.  6,  Blk.  — /Bl.  in 
the  town  of  E>istland.  Eastland  county,  Texas, 
and  all  appurtenances  thereto  belonging  or 
which  may  hereafter  be  acquired." 

[3]  The  description  of  the  pr<9erty  in  the 
judgment  is  yet,  U  anything,  more  complete, 
and  is,  we  think,  on  the  whole,  sufficient. 
Again  quoting  from  Mr.  Jones  on  Chattd 
Mortgages,  ft  53,  54,  and  54a,  It  Is  said: 

"It  is  not  necessary  that  the  property  should 
be  so  described  as  to  be  capable  of  being  identi- 
fied by  the  written  recital  or  by  the  name  used 
to  dei^gnato  it  in  the  mortgage.  Parol  evidence 
is  admissible  to  8Ik>w  that  the  particular  article 
is  included  within  the  general  words  of  a  de- 
scription, though  not  to  supply  an  essential 
word  which  has  been  omitted.  Thus,  under  a 
mortgage  of  all  of  the  stock,  tods,  and  property 
belonging  to  the  mortgagor  in  and  about  a 
wheeiwnght's  shop  occupied  by  him,  parol  evi- 
dence is  admissible  to  show  what  arbcles  were 
in  and  about  the  shop  when  the  mortgage  was 
made.  It  is  obviously  impossible  in  most  cases 
to  set  forth  on  the  face  of  the  mortgage  all  the 
articles  embraced  in  it  witii  such  precision  that 
any  one,  by  a  mere  inspection  of  the  mortgage, 
without  reference  to  any  other  source  of  infoi^ 
mation,  can  identify  them.  Ueaort  must  generai- 
ly  be  had  to  parol  evidence  to  identify  the  prop- 
erty mortgaged,  although  it  be  enumerated  and 
described  with  the  utmost  minuteness.  Such 
evidence  is  no  more  required  to  identic  proper- 
ty described  as  all  one's  household  furniture 
than  it  is  when  the  number  of  chairs,  tablea, 
and  other  articles  is  given.  •  •  •  A  descrip- 
tion which  will  enable  third  persons,  aided  by 
inquiries  which  the  instrument  itself  suggests, 
to  identify  property,  is  sufficient.  •  •  • 
Written  descriptions  of  property  are  to  be  in- 
terpreted in  the  light  of  the  facts  known  to  and 
in  the  minds  of  the  parties  at  the  time.  They 
are  not  prepared  for  strangers,  but  for  thve 
they  are  to  alTect — the  parties  and  their  privies. 
A  subsequent  purchaser  or  mortgagee  is  suppos- 
ed to  acquire  a  knowledge  of  all  the  facto  so  for 
as  may  be  needful  to  bis  protection,  and  he  pur- 
chases in  view  of  that  knowledge.  •  •  •  A 
mortgage  which  describes  the  property  as  'one 
bay  horse,  aged  six  years,"  in  the  mortgagors 
possession  in  a  certain  city,  Is  not  void  bjr  reasco 
of  the  insufficiency  of  description,  though  tbi 
description  would  not  enable  a  third  i>ersoii, 
without  the  aid  of  facts  not  contoined  in  tbe 
mortgage,  to  Identify  the  horse.  But  the  de- 
scription would  enaUe  a  third  person,  aided  b? 
inquiries  which  the  instrument  itself  sngsests,  to 
identify  the  property,  and  is  therefore  sufficient. 
A  mortgage  of  '50  head  of  steers  about  20 
months  old,  now  owned  by  me  and  in  my  posses- 
sion  on  my  farm'  in  a  certain  township,  is  suffi- 
cient against  subsequent  purchasers,  thoodi 
some  of  the  cattle  were  bought  in  an  adjoinint 
township  into  which  the  farm  extended." 

It  is  to  be  noted  that  the  property  under 
consideration  Is  described  In  the  mortgage 
as  general  Index  maps,  supplies,  and  ma- 
chines "now  on  hand  and  In  use  by  the  said 
J.  M.  Ferrell  in  conducting  and  continnln; 
his  abstract  business,"  purchased  by  hia 
from  the  firm  of  Ferrell-Mlchael  Abstract  4 
Title  Company  on  the  day  the  mortgage  wcs 
executed.    The  property  la  further  described 
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as  "being  In  the  <^ce  and  vault  at  the  rear 
of  the  building  situated  on  lot  No.  6,  Block 
— /Bl,  In  tbe  town  of  Eastland,  Eastland 
county,  Texas."  In  the  light  of  these  refer- 
ences and  of  the  authority  from  which  we 
have  quoted,  it  Is  not  to  be  doubted,  we 
think,  that  an  Identlflcadon  of  the  property 
may  easily  be  made  by  resort  to  competent 
parol  proof,  and  we  accordingly  overrule  all 
obJectl(Mis  to  the  plalntLfTs'  petition,  to  the 
Judgment,  and  other  proceedings  made  upon 
the  ground  of  InsuflScient  description  of  the 
property  upon  which  the  court  foreclosed  O. 
B.  McGormac's  lien. 

[4]  A  number  of  assignments  of  error  re- 
lating to  the  claim  of  Intervener,  R.  L.  Dav- 
enport, are  presented.    B.  L,  Davenport  filed 
his  plea  of  Intervention  on  the  20th  day  of 
January,  1916,  alleging,  among  other  things, 
a  contract  of  employment  between  him  and 
the  abstract  company  at  a  salary  of  $60  per 
month.    He  further  alleged  that  upon  such 
contract  of  employment  there  was  a  balance 
due  of  $160;  that  his  employment  required 
certain  work  in  making  abstracts  from  ap- 
pellant's books,  and  In  transcribing  from  the 
county  records  certain  matters  pertaining  to 
land  titles,  and  placing  the  same  upon  ap- 
pellant's books.    The  particulars  of  tbe  work 
wbich  he  alleged  he  did  were  set  out,  and 
intervener  declared  that  to  secure  the  un- 
paid balance  due  blm  he  was  entitled  to  the 
laborer's  lien  provided  for  by  statute;  that 
be  had  secured  said  Uen  In  the  manner  pro< 
vlded   for,   and   he   sought  its  foreclosure. 
Later,  on  the  same  day,  the  abstract  com- 
pany filed  its  first  supplemental  answer  to 
such  plea,  denying  that  it  was  due  the  Inter- 
vener an;  sum  whatever,  and  alleging  that 
during  the  time  the  Intervener  was  in  its  em- 
ployment he  had  charge  of  the  books  and  ao 
oounts  until  he  ceased  said  empl<^ment  on 
the  2&th  day  of  December,  1914;  that  during 
said  time  the  intervener  had  made  all  charg- 
es and  collected  the  amounts  due  the  abstract 
company,  which  collections  he  retained ;  that 
there  appeared  on  the  books  of  the  abstract 
company  outstanding  accounts  kept  by  inter- 
vener In  a  sum  much  greater  than  su£9clait 
to  pay  off  and  discharge  all  claims  asserted 
by  blm;   that  through  inadvertence  or  mis- 
take he  (the  Intervener)  had  made  many  col- 
lections of  accounts,  and  failed  to  make  the 
prefer  credit  on  the  books  <rf  appellant,  and 
failed  to  charge  himself  with  such  collec- 
tions;   that  tbe  Intervener  bad  also  issued 
corporation  checks  to  various  parties  at  the 
time   unknown  to  the  abstract  company  in 
payment  of  his  individual  indebtedness ;  and 
that  thereby  there  were  outstanding  legal 
liablUtles  against  the  abstract  company  In 
a.  greater  amount  than  would  be  sufficient  to 
offset  the  intervener's  claim.     It  was  fnr- 
tber  alleged  that  the  appellant  company  did 
not  know  the  true  state  of  tbe  acconnts;  that 
tbe  books  were  then  in  the  hands  of  an  ac- 
countant for  examination  and  for  tbe  pur- 
pose of  ascertaining  tbe  true  condition;  but 


that  time  snfllclent  had  not  as  yet  elapsed 
to  enable  the  abstract  company  to  learn  from 
such  persons  whose  names  were  on  the  books 
whether  the  accounts  had  been  paid,  Just 
how  much  had  been  collected,  the  exact 
amount  that  had  been  appropriated  by  in- 
tervener, etc.  And  appellant.  In  close  con- 
nection with  its  said  answer,  made  a  writ- 
ten application  for  a  continuance  of  the 
cause  to  enable  it  to  obtain  the  Information 
indicated  by  Its  answer,  and  which,  It  was 
alleged,  would  be  sufficient  to  establish  a 
perfect  defense  to  any  alleged  indebtedness 
of  the  intervener. 

The  application  for  a  continuance  was 
overruled,  to  which  action  the  appellant  com- 
pany duly  excepted,  and  tbe  court  required 
the  trial  to  proceed  upon  the  next  day,  to 
wit,  on  January  21,  1016.  We  have  care- 
fully examined  tbe  motl<«  and  considered 
the  action  of  the  court  complained  of,  but 
have  finally  concluded  that  we  would  not  be 
Justified  In  reversing  the  Judgment  on  this 
account.  The  motion  for  continuance,  we 
think,  was  addressed  to  the  discretion  of  the 
court  The  Intervener,  Davenport,  testified 
fully  as  to  his  method  of  bookkeeping,  ex- 
plained a  number  of  the  failures  to  make 
ptaper  entries,  etc.,  and  the  court  made  a 
corresponding  deduction  In  his  claim.  There 
seems  to  be  no  evidence  by  persons  named  In 
the  motion  for  continuance,  or  whose  names 
appear  upon  the  books,  of  the  payment  of 
any  sums  due  the  abstract  company  for 
which  credit  was  not  given,  nor  does  it  ap- 
pear that  there  were  any  checks  Issued  by 
tbe  Intervener  not  accounted  for,  and  no 
suggestion  was  made  by  appellant  in  Its  mo- 
tion for  new  trial,  which  was  filed  on  Jan- 
nary  29th,  that  during  or  since  the  trial  any 
witness  had  been  discovered  who  could  or 
would  be  able,  by  his  testimony,  to  sustain 
the  suppositional  facts  in  the  abstract  com- 
pany's answer.  We  think,  therefore,  the  as- 
signments and  propositions  relating,  to  this 
matter  must  be  overruled. 

[C]  It  Is  also  urged  that  the  court  should 
baVe  stricken  out  the  plea  of  Intervention  on 
the  ground  that  the  Intervener  did  not  show 
himself  to  be  within  that  class  of  persons 
entitled  to  a  laborer's  lien.  Tbe  statute  in- 
voked by  the  intervener  (4  Vernon's  Sayles' 
Texas  Civ.  Statutes,  art.  6644),  so  far  as 
necessary  to  quote,  reads: 

"That  whenever  any  clerk,  accountant,  book- 
keeper, artisan,  craftsman,  factory  operator, 
mill  operator,  servant,  mechanic,  quarry  man,  or 
common  laborer,  farm  hand,  male  or  female, 
may  labor  or  perform  any  service  in  any  office, 
store,  •  *  •  by  virtue  of  any  contract  or 
agreement,  written  or  verbal,  with  any  person, 
employer,  firm,  corporation,  or  his,  her,  or  their 
agent  or  agents,  receiver  or  receivers,  trustee  or 
trustees,  in  order  to  secure  the  payment  of  the 
amount  due  or  owing  under  such  contract  or 
agreement,  written  or  verbal,  the  hereinbefore 
mentioned  employes  shall  have  a  first  lien  upon 
all  products,  machinery,  tools,  fixtures,  appur- 
tenances, goods,  wares,  mercnandise,  chattels, 
•  •  *  or  thing  or  things  of  value  of  whatso- 
ever character  that  may  be  created  in  whole  or 
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in  part  by  the  labor  of,  or  that  may  be  used  by 

such  person  or  persons,  or  necessarily  connect- 
ed with  the  performance  with  such  labor  or 
service,  which  may  be  owned  by  or  in  the  posses- 
sion or  under  the  control  of  the  aforesaid  em- 
ployer, person,  firm,  corporation,  or  his,  or  their 
agent  or  agents,  receiver  or  receivers,  trustee  or 
trustees,"  etc. 

The  intervener  alleged,  in  substance,  that 
the  defendant  corporation  was  engaged  In 
making  abstracts  to  land,  perfecting  land 
titles,  and  in  transcribing  the  Tarious  In- 
struments of  record  In  the  office  of  the  coun- 
ty clerk  of  Eastland  county,  Tex.,  which  af- 
fected titles  to  lands,  and  recording  and  in- 
dexing such  Instruments  on  the  books  ot  the 
corporation  kept  for  that  purpose,  and  that 
ttke  "intervener  was  employed  to  manage, 
supervise,  and  control  said  abstract  business 
of  defendant  corporation,  and  labored  dally 
and  continually  from  May  14,  1914,  to  De- 
cember 29,  1914,  making  abstracts,  and, 
when  not  so  employed,  taking  otC  from  the 
deed  records  of  Eastland  county  and  record- 
ing and  indexing  on  the  books  of  defendant 
corporation  instruments  affectlog  land  titles; 
that  the  labor  so  done  and  performed  by 
this  Intervener  Is  now  contained  on  the  dif- 
ferent books  of  the  defendant  corporation 
and  the  indexes  thereto ;  that  the  intervener 
also  kept  books  of  accotmts  for  said  d^end- 
ant  corporation  in  which  all  debts  and  cred- 
its are  shown,"  eta  The  evidence  of  the 
character  of  the  Intervener's  employment  and 
labor  corresponds  very  closely  to  his  allega- 
tions as  above  set  out,  and  the  appellant  com- 
pany insists  that  Its  case  comes  within  the 
ruling  in  the  cases  of  Llndale  Brick  Co.  ▼. 
Smith,  54  Tex.  Civ.  App.  297,  118  S.  W.  668; 
Bush  Btos.  Lumber  &  Milling  Co.  v.  Bast- 
wood,  132  S.  W.  389;  Hatton  v.  Bodan  Lum- 
ber Co.,  57  Tex.  Civ.  App.  478,  123  S.  W. 
163.  In  the  case  first  cited  it  was  held  that 
one  employed  as  a  superintendent  of  a  brick 
company  was  not  entitled  to  a  lien  for  his 
services,  although  he  at  times  performed  the 
labor  of  an  ordinary  hand,  inasmuch  as  a 
lien  was  not  given  In  favor  of  perscms  not 
enumerated,  although  they  may  occasionally 
perform  the  duties  of  one  of  the  enumerated 
classes.  The  other  cases  cited  are  of  like 
effect.  We  have  no  disposition  to  controvert 
the  holdings  in  these  cases,  and,  whUe  the 
Intervener's  case  Is  not  without  difficulty,  we 
have  finally  concluded  that  we  cannot  dis- 
turb the  trial  court's  determination  that  the 
intervener  brought  himself  within  the  stat- 
ute conferring  the  line.  It  Is  true  he  alleged 
and  testified  that  he  was  employed  to  man- 
age and  control  the  appellant  company's  ab- 
stract business,  but  on  the  whole,  as  alleged 
and  proved,  it  seems  that  his  employment 
and  service  comprehended  the  service  also 
of  a  clerk,  one  of  the  classes  of  persons  spe- 
dflcally  named  In  the  article  of  the  statute 
that  we  have  quoted.  In  the  case  of  Llndale 
Brick  Co.  V.  Smith,  supra,  it  appears  that  the 
manager.  Smith,  In  addition  to  the  duties  of 
management  and  superiuteudence,  also  per- 


formed at  times  labor  of  the  cbaracter  ordi- 
narily performed  by  a  common  servant-  l%ia, 
It  was  held,  did  not  bring  Smith  within  the 
designated  class,  but  emphasis  is  given  to 
the  fact  there  shown  that  it  did  not  appear 
that  such  ordinary  labor  was  required  of 
Smith  by  the  terms  of  his  contract  of  em- 
ployment   The  court  said: 

"There  is  nothing,  however,  to  negative  the 
inference  that  those  services  [the  ordinary  serv- 
ices referred  to]  were  performed  from  choice, 
rather  than  in  compliance  with  the  exactions 
of  a  contract  For  anght  that  appears  to  the 
contrary,  he  was  empowered  to  employ  others  to 
do  all  the  manual  labor  which  he  perf(Rined 
about  the  plant" 

In  the  case  before  us,  however,  tbe  Inte^ 
vener's  allegations  and  testimcwy  as  a  whole 
Indicated  that  his  contract  at  employment 
contemplated,  not  only  the  supervision  and 
managem^it  of  the  business,  but  also  the 
Iierformance  of  the  necessary  clerical  wwk 
ux>on  the  books  of  the  company.  Indeed,  It 
appears  that  during  his  employment  he  alone 
did  all  the  work  necessary  In  the  i>raeecatlan 
of  the  business,  and  nothing  In  the  aU^ation 
or  testimony  indicates  that  It  was  contem- 
plated, or  that  he  was  authorized  to  employ 
others  to  do  the  clerical  work,  and  at  the 
same  time  draw  the  stipulated  salary  as 
manager.  We  think,  theref<K«,  that  It  shocdd 
be  held  that  In  cases  like  this,  where  the 
contract  of  employment  contemplates  the  per- 
formance of  services  to  secure  the  payment 
of  which  the  statute  was  eridoitly  enacted, 
that  the  statute  should  be  giv«i  effect  even 
though  the  clerk,  servant  or  other  person 
named  in  the  statute  was  also  required  to 
perform  services  more  properly  perhaps  re- 
lating to  the  functions  of  a  superintendent  or 
manager,  who,  it  appears,  is  not  included 
within  the  protected  (dasses  ot  the  statute. 
We  feel,  therefore,  that  we  must  oTermle 
the  contention  noted.  Llndale  Brick  Co.  r. 
Smith,  54  Tex.  Civ.  App.  297,  118  S.  W.  568. 

[6]  It  is  further  insisted  In  variotis  forms 
that,  lnastnu<4i  as  the  intervener's  claim 
amounted  to  but  $150,  the  court  was  without 
jurisdiction  to  oitertaln  it  But  this  conten- 
tion likewise,  we  think,  must  be  OTermled. 
Our  statutes  provide  that: 

"Before  a  case  is  called  for  trial,  additional 
parties  may,  when  they  are  necessary  or  proper 
parties  to  the  suit,  be  brought  in  by  proper  pro- 
cess, either  by  the  plaintiff  or  the  defendant,  up- 
on such  terms  as  the  court  may  prescribe ;  but 
such  parties  shall  not  be  brought  in  at  such  a 
time  or  in  snch  a  manner  as  onreaaonably  to  de- 
lay the  trial  of  the  case."  2  Vemon's  Sayles' 
Tex.  Civ.  Statutes,  art  1848. 

It  is  doubtless  true  that  the  intervener  was 
not  a  necessary  party,  and  that  the  coort,  in 
the  exercise  of  its  discretion,  might  have  re- 
fused to  entertain  his  plea,  but  we  think  be 
was  not  an  Improper  part^.  The  actton  as 
instituted  by  the  original  plaintifiEs  was  to 
foreclose  a  mortgage  upon  specified  property 
upon  which  the  intervener,  by  his  plea  in  in- 
tervention, also  asserted  a  liot,  and  tt  is  a 
favorite  doctrine  of  eautty.  In  order  to  avoid 
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a  mnlttpUdty  of  emits,  that  parties  bavliig  a 
oommon  Interest  In  tlie  subject-matter  may 
Join,  or  at  least  are  proper  parties,  even 
thoo^  tbeir  asserted  rights  may  not  have 
a  common  orl!?ln.  See  16  Oyc.  65,  and  nn- 
merons  aothorities  cited  in  note  79.  See, 
also,  11  N.  T.  Anno.  Dig.  fS  T4207,  74208,  and 
authorities  cited  in  notes.  (See,  also,  section 
783,  Jones  on  Ohattel  Mortgages,  and  eases 
cited  in  notes  108  and  109 ;  Polk  v.  King,  19 
Tex.  CiT.  App.  666,  48  S.  W.  601,  and  cases 
therein  dted.  It  is  to  be  noted  that  the  in- 
tervener was  not  the  original  actor — not  the 
one  who  first  sought  an  exercise  of  the  court's 
Jurisdiction.  The  plaintiffs  in  the  suit  were 
the  original  movants,  and  presented  a  case 
over  which  the  court  had  undoubted  Joris- 
diction,  both  as  to  the  parties  and  as  to  the 
subject-matter,  and  intervener's  attitude  was 
that  of  one  who  merely  intenxtses  a  claim  to 
the  subject-matter  over  which  the  court  al- 
ready had  Jurisdiction,  and  the  case  was  not 
as  If  the  Intervener  whose  demand  was  below 
the  Jurisdiction  of  the  court,  had  first  sought 
to  maintain  the  suit. 

It  appearing  that  the  court  already  had 
acquired  Jurisdiction  of  the  subject-matter, 
and  having  already  exercised  Ills  discretion 
in  entertaining  the  plea,  we  think  the  action 
of  the  court  in  this  respect  must  be  sustained, 
regardless  of  the  amount  of  the  intervener's 
demand. 

In  the  form  of  receptions  to  the  plaintifTs 
petition,  objections  to  evidence,  and  to  the 
court's  final  decree,  complaint  is  made  of  the 
action  of  the  court  relating  to  the  Judgment 
of  the  Justice  court  In  favor  of  M.  J.  Smith 
against  the  appellant  abstract  company,  by 
virtue  of  which  the  plaintifCs  alleged  George 
and  Nora  Vaught  were  datmlng  some  right. 
Besides  costs,  the  Judgment  was  for  the  sum 
uf  $117.50,  and  purports  to  foreclose  a  labor- 
er's 11^1  on  part  or  all  of  the  property  upon 
which  the  plalntlfT  sought  to  foreclose  the 
mortgage.  The  plaintifTs  alleged,  among 
other  things,  that: 

''The  said  judgment  was  void  because  it  at- 
tempted to  foreclose  a  laborer's  hen  on  personal 
property  in  excess  of  the  sum  of  $200;  that  It 
attempted  to  foreclose  a  laborer's  lien  on  prop- 
erty of  the  value  of  more  than  $1,000,"  etc 

There  were  other  points  of  attadc  upon  the 
judgment,  but  none,  it  seems,  which  plain- 
tiffs attempted  to  support  by  evidence.  R. 
Ij.  Davenport,  however,  was  permitted  to  tes- 
tify over  the  objection  of  defendants  that  the 
books,  etc.,  upon  which  the  laborer's  lien  had 
been  foreclosed  in  the  Justice  court  exceeded 
rtie  sum  of  $200  in  value,  and  the  court  ad- 
Judged: 

"That  the  judment  rendered  by  the  Justice 
court  of  precinct  No.  1  of  Eastland  county,  Tex., 
in  the  cause  of  M.  J.  Smith'  v.  Ferrell-AIichael 
Abstract  ft  Title  Companv,  in  cause  No.  3129, 
be,  and  the  same  is  hereby,  declared  null  and 
void,  and  of  no  force  or  effect  whatever  as 
asainst  all  parties  to  this  suit,  and  that  the 
claim  of  Oeorge  Vaught  and  Nora  Vaught  be 
bezeby  declared  to  b«  null  and  void,  and  the 


said  George  Vaught  and  Nora  Vaught  are  here- 
by perpetually  enjoined  from  claiming  or  assert- 
ing any  rights,  title,  or  interest  on  account  of 
the  said  judgment  having  been  transferred  to 
them  or  either  of  them,  and  the  plaintiff  Mrs. 
O.  B.  McCormac,  C.  A.  Gray,  and  J.  W.  Ward 
are  hereby  given  a  judgment  for  any  and  all 
costs  which  have  accrued  in  this  case  on  account 
of  the  said  George  Vaught  and  Nora  Vaught 
being  made  parties  to  this  suit,  and  for  which 
let  ezeention  issue  as  against  the  said  George 
Vaught  and  Nora  Vaught,  or  either  of  them." 

We  are  of  opinion  that  the  court  erred  in 
his  ruling  and  decree  on  this  branch  of  the 
case.  Contrary  to  what  has  been  frequently 
declared  in  cases  of  contract  liens,  it  has 
been  held  in  a  number  of  cases  that,  where 
a  foreclosure  of  a  statutory  lien  is  sought, 
the  amount  and  character  of  plaintiffs  debt 
or  demand  determines  the  Jurisdiction  of  the 
court,  and  not  the  value  of  the  property  upon 
which  the  foreclosure  is  sought.  See  I>awson 
V.  Lynch,  9  Tex.  Civ.  App.  582,  29  S.  W.  1129 ; 
Dazey  v.  Penningtcm,  10  Tex.  Civ.  App.  826, 
31  S.  W.  812;  Allen  v.  Glover,  27  Tex.  Civ. 
App.  483,  65  S.  W.  879;  Manire  v.  Wllkinaou 
et  al.,  136  S.  W.  1162.  The  principle  of  these 
cases  evidently  is  that,  where  the  plaintiff 
establishes  a  debt  within  the  Jurisdietlon  of 
the  court,  and  such  debt  is  of  the  character 
within  the  statute  giving  the  lien,  the  fore- 
closure upon  so  much  of  the  property  as  is 
necessary  to  satisfy  the  Judgment  follows  as 
a  matter  of  course.  In  such  cases  the  real 
controversy  is  over  the  amount  of  the  debt, 
and  Its  character  and  the  lien  Is  but  an  In- 
dd^it  In  all  cases  where  this  is  true,  and 
where  the  validity  of  the  Hen  is  in  reality 
not  questioned  (except  as  otherwise  controlled 
by  statute  as  in  cases  of  foreclosure  of  lAns 
upon  lands),  it  seems  to  the  writer,  at  least, 
that  the  principle  of  the  cases  Just  cited  is 
sound,  whether  the  lien  asserted  arises  by 
contract  or  statute ;  for  in  neither  case  does 
the  law  contemplate  an  appropriation  of  more 
of  the  property  upon  which  the  lien  rests 
than  is  necessary  to  satisfy  the  debt.  But, 
however  this  may  be,  we  all  concur  in  the 
distinction  made  by  the  above  cases  between 
contract  and  statutory  Hens,  and  in  accord- 
ance therewith  are  of  (pinion  that  the  Judg- 
ment of  the  Justice  court  in  favor  of  M.  J. 
Smith  against  the  abstract  company  foreclos- 
ing the  laborer's  Hen  was  not  opem  to  attack 
upon  the  only  ground  upon  which  it  seems 
the  Judgment  of  Its  invalidity  rests. 

[7]  We  think  the  Judgment  below  tn  this 
resi)ect  was  wrong  for  yet  another  and  per- 
haps a  better  reason.  The  Judgment  is  en- 
tirely regular  upon  Its  face.  The  amount 
for  which  recovery  was  sought  was  $117.50, 
an  amount  clearly  within  the  Jurisdiction  of 
the  Justice  court.  The  property  upon  which 
the  lien  was  foreclosed  was  personal  proper- 
ty, the  value  of  which,  if  it  could  make  any 
difference,  does  not  appear  on  the  face  of  the 
Judgment  to  be  beyond  amounts  over  which 
the  Justice  court  by  statute  has  been  given 
JorisdictlOD.    It  reads  as  follows: 
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"M.  J.  Smith  ▼.  Perrell-Michad  Abstract  ft 
Title  Company. 

"In  the  Justice  Court  of  Precinct  No.  1,  East- 
land County,  Texas. 

"On  this  the  8th  day  of  July,  A.  D.  1914, 
came  on  to  be  heard  the  cause  of  M.  J.  Smith 
V.  Ferrell-Michael  Abstract  &  Title  Company, 
and  the  plaintiff,  M.  J.  Smith,  appcarinsr  by  bis 
attorney  and  announced  ready  for  trial,  and  the 
defendant  having  waived  process  and  having  en- 
tered its  appearance  herein,  but  filed  no  plead- 
ings in  this  court  or  made  any  defense  against 
the  claim  of  said  plaintiff,  and  jury  being  waiv- 
ed, and  matters  of  fact  as  well  as  of  law  being 
submitted  to  the  court,  and  the  court,  after 
hearing  the  evidence  adduced  and  the  argument 
of  counsel  is  of  the  opinion  that  the  plaintiff, 
M.  J.  Smith,  should  recover  of  and  from  the  de- 
fendant, Ferrell-Michael  Abstrnot  &  Title  Com- 
pany, a  corporation,  the  sum  of  $117.50,  and  all 
costs  in  this  behalf  expended,  and,  it  further 
appearing  to  the  court  that  the  plaintiff  has  a 
valid  and  subsisting  laborer's  hen  upon  the 
following  described  propi'rty  of  the  defendants'. 
8  league  books  of  Eastland  county,  Tex.;  4 
section  books  of  Rastland  county,  Tex. ;  1  order 
book  for  Eastland  county,  Tex. ;  3  lot  books  for 
Eastland  county,  Tex. ;  2  typewriters,  one  Rem- 
ington, one  Underwood  No.  5:  3  section  books 
of  Stephens  county,  Tex. ;  1  league  book  of 
Stephens  county,  Tex.,  marker;  section  book 
of  Eastland  county,  Tex. ;  1  probate  index  of 
Eastland  county,  Tex.;  1  general  index  of 
Eastland  county,  Tex. ;  1  bookcase ;  1  table ; 
about  511  duplicate  carbon  copies  of  abstracts 
of  title  of  Eastland  county ;  about  100  copies  of 
deed  records  of  Eastland  county,  Tex.,  and  about 
36  copies  of  deed  records  of  Stephens  county ; 
1  Stephens  county  index — it  is  therefore  ordered, 
adjudged,  and  decreed  that  the  laborer's  lien 
as  it  existed  on  the  27th  day  of  March,  1914, 
he  and  the  same  is  hereby  foreclosed  upon  the 

Sroperty  described  bolonE:inK  to  the  defendant, 
'errell-Michaol    Abstract    &    Title    Company; 
and  it  is  hereby  further  ordered  and  decreed 


that  said  property  be  sold  in  accordance  with 
law  as  provided  for  the  sale  of  personal  prop- 
er^ under    execution,   and   that   the   proceeds 


realized  from  such  sale  be  applied  in  liquida- 
tion of  this  judgment,  and,  if  the  same  be  in- 
BufBcient  to  satisfy  the  same,  that  the  balance 
be  made  out  of  any  other  property  of  the  de- 
fendants subject  to  execution." 

Tbere  is  evidence  In  the  record  tending  to 
ebow  that  by  virtue  of  the  Judgment  quoted 
an  order  of  sale  was  Issued  out  of  the  Jus- 
tice court  in  obedience  to  which  the  property 
described  in  the  Judgment  was  sold  to  Virgil 
Love  on  December  29,  1914,  and  by  bim  sold 
to  H.  O.  Pope  on  December  31,  1914,  and 
neither  Love  nor  Pope  has  been  made  a  par- 
ty to  tbis  suit.  But,  regardless  of  considera- 
tions that  these  facts  may  suggest,  we  are  of 
opinion  that  the  court  was  without  iwwer  to 
declare  the  Judgment  void. 

The  attack  upon  the  Judgment  was  col- 
lateral, and  not  direct,  as  evidently  was  the 
view  of  the  plaintiffs  and  of  the  court  below. 
As  said  by  our  Supreme  Court  in  the  case  of 
Crawford  v.  McDonald,  88  Tex.  626,  loc.  cit 
630,  33  S.  W.  325. 

"A  direct  attack  on  a  judgment  is  an  attempt 
to  amend,  correct,  reform,  vnonte,  or  enjoin  the 
execution  of  same,  in  a  proceeding  instituted  for 
that  purpose,  such  as  a  motion  for  rcheoring,  an 
appeal,  some  form  of  writ  of  error,  a  bill  of  re- 
view, an  injunction  to  restrain  its  execution, 
etc.  A  collateral  attack  on  a  jndcment  is  nn 
attempt  to  avoid  its  binding  force  in  a  proceed- 


ing not  inatitated  tot  one  of  the  purposes  afore- 
said, ••  where,  in  an  action  of  debt  on  a  judg- 
ment, defendant  attempts  to  deny  the  fact  of  in- 
debtMness,  or  where,  in  a  suit  to  try  the  title 
to  property,  a  judgment'  is  offered  as  a  link  in 
the  chain  of  title,  and  the  adverse  party  at- 
tempts to  avoid  its  effect." 

In  O'NelU  r.  Potvln,  IS  Idabo,  721,  93  Pac 
20,  21,  257,  dtlns  1  Black  on  Judgments,  f 
252,  It  la  said  tbat  the  attack  upon  tlie  Judg- 
ment Is  a  "collateral  attack"  if  the  action 
or  proceeding  has  an  Independent  pnipoee 
and  contemplates  some  other  relief  or  result 
than  the  mere  setting  aside  of  the  Judg- 
ment, although  the  setting  aside  of  the  Judg- 
ment may  be  necessary  to  secure  such  in- 
dependent purpose.  Where  an  a.ction  was  in- 
stituted to  quiet  title  to  land,  and  in  order  to 
so  quiet  the  title  a  Judgment  must  be  beld 
to  be  void,  the  action  is  clearly  a  collateral 
attack  on  tbat  Judgment  Tested  by  these 
principles  and  numerous  other  authorities 
that  might  be  cited  of  like  effect,  it  seems 
clear  that  the  attack  upon  the  justice's  Judg- 
ment is  collateral,  as  contradistinguished 
from  direct  The  plaintifCs'  suit  was  Insti- 
tuted for  the  purpose  of  foreclosing  a  lien 
upon  the  property  described  in  their  petition, 
and  as  inddoital  merely  to  this,  and  for  the 
evident  purpose  of  establishing  the  priority 
of  their  mortgage  lien  the  attack  was  made 
upon  the  Judgment  of  the  Justice's  court 
Not  only  the  authorities  cited,  but  numerous 
others  tbat  might  be  cited  (see  Scudder  ▼. 
Cox,  35  Tex.  Civ.  App.  416,  80  S.  W.  S72. 
Newman  v.  Mackey,  37  Tex.  Civ.  App.  85,  N3 
S.  W.  31,  Brooks  v.  Powell,  20  S.  W.  80O,  and 
Crawford  v.  McDonald,  B8  Tex.  626,  33  S.  "W. 
325,  and  cases  cited),  establish  the  doctrine 
that  a  Judgment  of  a  court  of  competent  Ju- 
risdiction regular  on  its  face  cannot  be  de- 
clared invalid  on  a  collateral  attack,  and  in 
this  respect  there  can  be  no  difference  be- 
tween the  Judgment  of  the  Justice  court  and 
that  of  any  other  court  of  general  Jurisdic- 
tion. Wltliln  the  limits  assigned  to  them  by 
the  statute  such  courts  are  treated  as  courts 
of  general  JurisdicUon.  See  Wllliains  v. 
Ball,  52  Tex.  603,  36  Am.  Sep.  730;  Long  v. 
Brenneman,  59  Tex.  210;  Clayton  t.  Hurt,  SS 
Tex.  595,  32  S.  W.  876. 

It  follows,  we  think,  tliat  no  right  or  Inter- 
est, If  any,  of  appellants  George  and  Nora 
Vaught,  or  of  other  persons,  whether  parties 
to  this  proceeding  or  not,  can  be  abridgod  or 
effected  by  a  decree  In  the  present  suit,  and 
the  Judgment  of  the  court  below  of  contrary 
effect  must  be  set  aside  and  so  determined. 

[8]  Appellants  also  urged  objection  to  the 
foreclosure  of  the  plaintitTs  mortgage  upon 
the  shares  of  stock  issued  to  the  defendant 
Michael,  but,  inasmuch  as  Michael  lias  not 
complained  of  the  decree  in  this  respect,  we 
fail  to  see  In  what  way  either  of  the  appel- 
lants have  cause  of  complaint  Nor  has  any 
complaint  of  which  we  can  take  notice  been 
made  of  the  failure  of  the  coart  to  foreclose 
the  mortgage  declared  upon  In  the  plaintiffs' 
petition  In  favor  ot  the  plalntlIBi  Qnj  and 
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Ward.  Thlfl  teandi  «f  tbe  aohject,  tbecefore, 
will  not  be  further  noticed.  On  tbe  whole, 
howeTer,  the  Judgment  will  be  affirmed  in 
part,  and  rerersed  and  rendered  in  part,  In 
accordance  with  tbe  foregoing  opinion. 

Afllrmed  in  part;  reversed  and  rendered 
In  part 

On  Api>eUee's  Motion  for  Behearlng. 

All  parties  herein  urge  motions  for  re- 
hearing, and  we  will  briefly  dispose  of  the 
questions  presented  in  a  general  way. 

[9, 1 0]  On  original  hearing  we  held.  In  ef- 
fect, that  the  Judgment  in  favor  of  M.  J. 
Smith  against  the  appellant  abstract  com- 
pany was  not  in  this  action  subject  to  at- 
tack on  the  ground  of  a  want  of  Jurisdiction 
in  the  Justice  court  which  rendered  It.  It  Is 
clear,  we  think,  that,  as  originally  announc- 
ed, the  attack  herein  is  a  collateral  one,  and, 
said  court  being  a  domestic  court  with  gen- 
eral Jurisdiction  within  prescribed  limits, 
and  a  want  of  Jurisdiction  not  appearing  on 
tbe  face  of  the  record,  the  Judgment  men- 
tioned is  ooncluslve  as  between  all  parties 
and  privies  thereto.  Under  such  circum- 
stances tbe  necessary  Jurisdictional  facta, 
when  not  recited,  as  in  the  case  of  the  Judg- 
ment under  consideration,  will  be  concluslva- 
ly  presumed  to  have  existed.  See,  In  addi- 
tion to  the  authorities  cited  in  our  original 
opinion,  1  Black  on  Judgments,  §g  270,  271; 
Murchlson  v.  White,  54  Tex.  78.  In  this  con- 
nection, however,  we  think  it  should  be  not- 
ed that  the  authorities  make  a  distinction 
between  Judgments  of  douKstlc  courts  and 
Judgments  rmdered  by  courts  of  other  states, 
or  personal  Jndgmenta  against  a  nonresident, 
or  Judgments  by  conrts  deriving  their  au- 
thority from  another  sovereign  power.  Judg- 
ments of  the  latter  classes  may  be  attacked 
in  a  collateral  proceeding  on  tbe  ground  of  a 
want  of  Jurisdiction  over  either  person  or 
anbject-matter,  even  by  evidence  dehors  the. 
record,  and  by  persons  who  are  parties  or 
privies  on  the  face  of  the  proceeding.  Cooper 
▼.  Newdl,  178  U.  8.  866,  19  Sup.  Ct  506,  43 
Ifc  Ed.  806;  1  Black  on  Judgments,  {  270; 
Bender  v.  Damon,  72  Tex.  92,  9  S.  W.  747. 

[11]  Thns  far  we  And  no  fault  in  our  origi- 
nal opinion,  but  on  reconsideration  we  have 
concluded  that  appellees  were  neither  par- 
ties nor  privies  to  the  Judgment  of  the  Justice 
court,  and  that  hence  they  are  not  concluded 
from  showing  its  invalidity  in  this  action. 

"The  term  "party,'  in  the  sense  of  one  who  la 
concluded  by  a  Judgment,  indndes  all  those  di- 
rectly interested  in  tbe  subject-matter,  and  who 
bad  the  rifht  to  control  or  defend  the  proceed- 
ings, examine  and  cross-examine  witnesses,  and 
appeal  from  the  judgment."  See  Words  and 
Phrases,  Second  Series,  vol.  3,  p.  894,  citing  Al- 
len V.  UcMannes  (D.  C.)  156  Fed.  615. 

Again,  the  same  author,  on  the  same  page^ 
citing  Perkins  v.  Ooodin,  111  Mo.  App.  428, 
85  S.  W.  986,  says: 

"Tbe  term  'parties,'  as  used  in  connection  with 
tlie  doctrine  of  res  jndicata,  includes  all  who  are 
directly  interested  in  the  eubject-inatter  of  the 
■nit  and  have  a  rlgbt  and  are  given  an  oppor- 
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tonity  to  aaake  a  defense,  control  the  proceed- 
ings, examine  and  cross-examine  the  witnesses, 
and  api>eal  from  tbe  judgment  or  decree  in  case 
au  appeal  lies.  Persons  not  having  these  rights 
substantially  are  regarded  as  strangers  to  the 
cause.  A  mere  noimnal  party,  havma  no  eoa- 
trol  of  or  interest  in  the  stdt,  is  not  Donnd  by 
tbe  judgment" 

Says  the  same  author  on  page  1219  of  the 
same  volume: 

"Pri-rity  is  defined  to  be  a  mutual  or  succes- 
sive relatioDship  to  the  same  rights  of  property, 
and  within  the  rules  relating  to  the  conclusive- 
ness of  judcmotts  all  persons  are  'privies'  to  a 
judgment  whose  succession  to  the  rights  of  prop- 
erty thereby  adjudicated  was  derived  through  or 
nnder  one  or  other  of  the  parties  to  the  action, 
and  accrued  subsequent  to  the  commencement 
of  that  action."  Liunar  County  v.  Tatley,  127 
S.  W.  272. 

Again  in  the  same  connection  it  Is  said: 
"Privies,  in  such  sense  that  the/  are  bound  by 
a  judgment,  are  those  who  acquired  Interest  in 
the  subject-matter  after  the   rendition  of  the 
judgment" — citing  cases. 

The  same  author  gives  numerous  other 
definitions  of  like  import  of  the  terms  "par- 
ties" and  "privies,"  and  therefrom  we  think 
it  clear  that  appellee  Mrs.  McConnac  was 
neittier  a  vaity  nor  privy  to  the  Judgment  of 
the  Justice  court  we  have  under  considera- 
tion. Her  right  as  mortgagee  in  the  property 
involved  in  the  judgment  accrued  not  only 
prior  to  the  rendlUon  of  the  Judgment,  but 
prior  even  to  the  acquisition  of  tbe  property 
by  the  abstract  company  against  which  the 
Judgment  was  rendered.  She  was  not  made 
a  party  in  the  proceeding  in  which  tbe  Judg- 
ment was  rendered,  had  no  right  of  control 
over  the  proceedings,  had  no  right  of  appeal, 
and  claims  no  right  emanating  from  or  un- 
der that  Judgment.  On  the  contrary,  her 
claim  is  in  hostility  thereto.  As  to  persons 
in  snch  relation  to  a  Judgment,  it  is  said  In 
1  Black  on  Judgments,  f  260: 

"The  rule  that  a  judgment  of  a  court  of  com- 
petent jurisdiction  Is  conclusive,  until  reversed 
or  in  some  manner  set  aside  and  annulled,  and 
that  it  cannot  be  attacked  collaterall;  by  evi- 
dence tending  to  show  that  it  was  irreaular  or 
improperly  obtained  only  applies  to  parties  and 
privies  to  the  judgment  who  may  take  proceed- 
ings for  its  reveliaal,  and  in  no  sense  extends  to 
strangera" 

See,  also.  Freeman  on  Judgments,  |  884; 
Murchlson  ▼.  White,  64  Tetx.  78. 

[12]  If  then,  the  appellee's  plea  and  proof 
that  tbe  valne  of  tbe  property  upon  whidh 
tbe  laborer's  lien  in  the  Justice  court  was 
foreclosed  was  in  excess  of  $200,  tbe  limit  of 
tbe  Jurisdiction  of  tbe  Justice  court,  must  be 
sustained,  as  appellee  urges,  tbe  Judgment  of 
the  trial  court  in  tbis  case  must,  as  between 
the  parties  herein,  be  a]K>roved  to  the  ex- 
tent necessary  to  free  the  property  upon 
wbitib  tbe  plaintiffs  sought  to  foreclose  their 
mortgage  from  the  Incumbrance,  or  apparent 
incumbrance,  created  by  the  Judgment  of  the 
justice  court.  The  sufficiency  of  the  plain- 
tiff's plea  to  a  want  of  jurisdiction  in  the 
respect  pointed  out  cannot  be  successfully  as- 
sailed, nor  can  the  finding  of  tbe  conrt  in  fK- 
Tor  of  appellees  upon  the  issue  be  disturbed 
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because  at  the  want  of  evidence.  For  the 
witness  R.  L.  Davenport  distinctly  testified 
that  the  property  specified  in  the  Judgment 
and  upon  which  Smith's  laborer's  lien  was 
foreclosed  was  of  a  value  far  In  excess  of 
$200.    On  original  hearing  we  said: 

"Contrary  to  what  hag  been  frequently  de- 
clared In  cases  of  contract  liens,  it  has  been  held 
in  a  number  of  cases  that,  where  a  foreclosure 
of  a  statutory  lien  is  aoucht,  the  amount  and 
character  of  plaintifiTs  debt  or  demand  deter- 
mines the  jurisdiction  of  the  court,  and  not  the 
value  of  the  property  upon  which  the  foreclosure 
is  sought" — citing  a  number  of  authorities,  in- 
cluding the  leading  one  of  Lawson  v.  Lynch, 
9  Tex.  Civ.  App.  582,  29  S.  W.  1129,  which 
was  a  case  of  toe  Landlord's  lien. 

Appellee,  however,  now  presses  upon  us  a 
distinction  between  the  landlord's  lien  and  a 
laborer's  lien  that  was  made  In  the  case  of 
Railway  ▼..  Rncker,  38  Tex.  Civ.  App.  691, 
88  S.  W.  815.  In  that  case  It  was  held  that 
the  test  of  Jurisdiction  in  contract  cases  ap- 
plied as  well  in  cases  where  a  foreclosure  of 
a  statutory  lien  is  sought,  except  where  the 
statutory  lien  sought  to  be  foreclosed  was 
that  of  a  landlord,  under  title  80  of  the  Re- 
vised Statutes.  The  case  of  Railway  v. 
Rucker  was  distinctly  approved  by  our  Su- 
preme Court  in  99  Tex.  125,  87  S.  W.  818, 
and,  while  the  distinction  is  not  entirely  sat- 
isfactory to  us,  we  nevertheless  feel  bound 
to  apply  the  distinction  here  in  the  case  be- 
fore us. 

It  follows  that  appeUee  Mrs,  McCormac 
and  Intervener  R.  I*  Davenport  are  entitled 
as  against  George  and  Nora  Taught,  and  aa 
against  all  other  parties  to  this  suit,  to  a 
foreclosure  of  the  liens  in  the  order  and  as 
adjudged  below.  That  this  may  be  done,  ap- 
pellee's motion  for  rehearing  win  be  granted, 
with  an  affirmance  of  the  Judgment  below  in 
all  other  respects ;  no  error  in  other  respects 
having  been  found. 

[13]  Appellees  further  insist  that  the  Judg- 
ment of  this  court  should  have  been  given 
against  appellants  and  the  sureties  upon 
their  supersedeas  bond,  litis  Contention  must 
be  overruled,  save  as  to  costs,  which  wUl  be 
adjudged  against  appellants  'and  their  sure- 
ties as  In  other  cases.  No  personal  or  money 
Judgment  whatever  against  appellants  or  ei- 
ther of  them  was  reodered  in  favor  of  ap- 
pellees Mrs.  McCormac  or  Gray,  and  the  in- 
tervener, Davenport,  is  not  complaining.  As 
against  appellants  the  decree  simply  waa  that 
the  mortgage  Uen  declared  upon  should  be 
foreclosed  upon  the,  property  described  in 
the  mortgage  and  in  the  Judgm«it,  and  the 
terms  of  the  supersedeas  bond,  which  is  in 
compliance  with  the  statute,  bind  am)ellants 
only  to  prosecute  their  appeal  with  effect, 
"and  In  case  the  Judgment  of  the  Supreme 
Court  or  of  the  Court  of  Civil  Appeals  shall 
be  against  them,  they  shall  perform  its  Judg- 
ment, sentence,  or  decree  and  pay  all  such 
damages  as  said  court  may  award  against 
it"  In  the  absence  of  a  claim  of  damages  for 
the  dday  occasioned  by  the  operation  of  the 


iSnpersedeas  bond,  we  do  not  Bnderstand,  that 
the  principal  and  sureties  therecm  can  be  held 
liable  for  a  debt  not  adjudged  against  the 
principals  in  the  Jadgment  below.  Adone  v. 
Wettermark,  28  Tmc  Cav.  Am>.  593,  68  S.  W. 
563. 

We  conclude  that  ai>pellant8'  motion  tor  re- 
hearing must  be  overruled,  and  the  Judgment 
below  affirmed  as  hereinbefore  stated,  and 
as  in  other  respects  In  oar  original  opinioD 
provided,  with  all  costs  taxed  against  ap- 
pellants and  the  sureties  on  tbdr  supersedeas 
bond.  . 


liANB  et  aL  V.  KEMPNER  et  al.    (Na  8323.1 

(Court  of  Civil  Appeals  of  Texas.     Pt.  Worth. 
Feb.  5,  19ia) 

1.  EXBCTJTION  «=>268— SaIJI— TlTUB  OF  Ptj«- 
CBASEB— IrrCUUBBANCE. 

A  purchaser  of  property  undw  executioii 
sale  took  title  subject  to  the  incumbrance  fA 
vendor's  lien  notes  secured  by  a  valid  vendor's 
lien  on  record  against  the  property. 

[Ed.   Note.— For  other  cases,   see   Execadoo, 
Cent  Dig.  {{  762-767 ;   Dec.  Dig.  «=>268w] 

2.  Injunction  €=»27  —  Execution  amd  Es- 
roBOEicENT  or  JunoicENT— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
f  4643,  providing  when  injunctions  may  b* 
granted,  owner  of  realty  held  entitled  to  writ 
of  injunction  enjoining  the  purchaser  of  the 
property  under  execution  sale  and  the  sheriff 
from  seizing  it  under  writ  of  sequestration  is- 
sued in  a  suit  in  trespass  to  try  title  in  which 
the  purchaser  at  execution  sale  was  plaintiff 
and  the  owner's  tenant  defendant 

(Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  60,  51,  53;  Dec.  Dig.  «=>27.] 

3.  Injunction  ^s»l(i — Riaar  to  R£i.ief — Ij:- 
OAi.  Remedy— STATtTTE. 

Vernon's  Sayles!  Ann.  Civ.  St  1914.  f 
4643,  providing  when  injunctions  may  be  grant- 
ed, gives  an  applicant  within  its  terms  a  right 
to  the  relief  irrespective  of  the  nistence  of  a 
legal  remedy  at  law. 

rEd.  Note.— For  other  cases,  see  Injnnctioo. 
Cent  Dig.  $  15;   Dec.  Dig.  <8=ia] 

4.  Sequestbation  «s>15  —  Restbainiiio  Sk- 
quEBTRATioN  —  Leoai.  Remxdt  —  Riobt  to 
Replevy  Pbopebtt. 

Plaintiffs  in  an  injunction  suit  who  were 
not  parties  to  a  suit  In  trespass  to  try  title 
against  a  tenant  of  one  of  them,  were  not  au- 
thorized to  replevy  the  property  when  seized  un- 
der writ  of  sequestration,  the  defendant  alone 
having  the  right  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  I  7103,  providing  that  when  prop- 
erty has  been  sequestered,  the  defendant  may  re- 
plevy by  giving  bond. 

[Ed.   Note.— For  other  cases,   see    Sequestra- 
tion, Cent  Dig.  H  25-82;   Dec  Dig.  «=>15.1 

5.  iNJtTNcnoN  ®=3l7  —  Enfobceheitt  o» 
Judgment  —  Seizube  undeb  Writ  of  Se- 
(juesteation— Adequacy  of  L^oai.  Rem- 
edy. 

The  remedy  of  plaintiffs,  in  suit  to  enj<un 
seizure  of  property  under  writ  of  sequestration 
issued  in  a  suit  in  trespass  to  try  title  against 
the  tenant  of  one  of  them,  to  permit  the  seques- 
tration to  have  been  compieted,  and  then,  bad 
they  prevailed  in  their  suit  to  set  aside  the  ex- 
ecution sale,  to  have  brought  an  tuition  in  dais- 
ages  for  loss  sustained  by  reason  of  the  seqoes- 


^EsCor  other  cases  see  some  topic  and  KSY-NUMBBR  in  all  Key-Numbered  Digests  and  Indaz* 
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tmtidn,  waa  not  U  effld^nt  iaa'tliA  remedy  1^ 
injuncuon. 

[£UL  Note.— For  other  cases,  aee  Injunctioii, 
Cent  Dig.  |  16;    Dec.  VUg.  <8=»17.] 

6.  KxxcxJTioN     4=3258  —  8aix  —  Coixatkhai. 

Attack. 

A  collateral  attack  on  the'  validity  of  an 
execution  sale  by  farterrening  in  trespaas  to 
try  title  could  not  effect  its  avoidance  for  ir- 
regularities and  defects  not  appearing  on  the 
face  of  the  proceedings,  and  therefore  such  right 
of  intervention  does  not  defeat  a  suit  for  In- 
jnnctioa  to  restrain  seizure  of  the  property  on 
■uch  writ  of  sequestration. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {{  736-739,  789;  Deq.  Dig.  «=» 
258.] 

Appeal  from  District  Court,  Tarrant  Ooiin* 
ty;    Ben  M.  Terrell,  Judge. 

Suit  by  It.  Ii.  Lane  and  anotUer  against  I. 
H.  Keiuimer  and  another.  From  an  order 
dlaaolTlng  a  temporary  Injnncticm,  plaintiffs 
appeal.  Judgment  reversed  and  cause  re- 
manded, and  order  of  the  trial  court  dissolv- 
liig  the  injunction  ordered  set  aside,  such 
injunction  being  oontintied  In  force  until  law- 
fully altered. 

Roy  &  Rowland  and  Wm.  J.  Berne,  all  of 
E^  Worth,  for  ai^ellants.  Hunter  &  Hunter, 
of  Ft  Worth,  for  appellees.    ' 

BUCK,  J.  This  salt  was  brought  1^  appel- 
lants, R.  Ii.  Lane  and  T.  B.  Freetoan,  against 
I.  H.  Kempner,  alleged  to  reside  in  Galveston 
county,  Tex.,  and  N.  O.  Mann,  sheriff  o(  Tar- 
rant county,  Tex.,  to  enjoin  the  defendants 
from  seizing  certain  iminroved  residence  prop- 
erty In  the  city  of  Ft  Worth  under  a  writ 
of  sequestration  Issued  In  a  suit  in  trespaas 
to  try  title  In  which  I.  H.  Kempner  was  i^in- 
tlff  and  Percy  Webb  defendant  A  tempo- 
rary injunction  Issued,  which,  upon  motkn 
of  appellees,  Kempner  and  Mann,  was  di»- 
solved.  From  the  order  of  dlssointlon,  plain- 
tiffs have  appealed. 

No  oral  evidence  Was  heard,  and  the  order 
of  dissolution  was  based  upon  the  petition, 
the  answer,  the  motion  to  dissolve,  the  first 
supplemental  petition,  and  plaintiffs'  reply  to 
defendants'  motion  to  dissolve.  The  practi- 
cally uDcontroverted  facts  seem  to  be  as  fol- 
lows: 

t1]  On  December  18,  1914,  Percy  Webb,  a 
married  man,  occujrted  and  owned  Oie  prem- 
ises In  controversy,  and  on  said  date  Webb 
and  his  wife  executed  and  delivered  to  plaln- 
tUT  Lane  a  warranty  deed  conveying  said 
property;  Lane  taking  the  title  in  bis  own 
name,  but  the  consideration  having  been  paiA 
by  himself  and  his  coplalntlff,  EYeeman. 
Said  deed  was  duly  filed  for  record  in  Tar- 
rant county,  January  15,  1915,  and  duly  re- 
corded. Upon  file  execution  uf  said  deed,  oii 
December  18,  1914,  Webb  rented  said  prem- 
ises from  plaintiff  and  occupied  the  same  as 
plaintiff's  tenant  continuously  from  that  time 
to  the  institution  of  this  suit  On  November 
14,  1912,  Turner  &  Dlngee  obtained  a  Judg- 


mtot  la  the  Justice  CDott «(  Tsrraot  cew^y 
against  R.  Lk  Lane  In  the  som  of  $183.65  aiid. 
costs,  said  judgment  bearing  interest  at  tJie 
rate  of  6  per  omt  per  annum  from  date,  ex- 
ecution having  been  issued  on  said  jndg-  - 
■lent  in  doe  time  and  havlns  been  returned 
by  the  coBsteble  of  Tarrant  comity  with  the 
Indorsement  of  nulla  bona.  On  December  14, 
1912,  an  abstract  of  the  above  judgment  was 
recorded  la  the  judgment  record  of. Tarrant 
connty.  On  April  14,  1915,  an  alias  execu- 
tion Issued  <m  said  jndgnient  and  having 
been  placed  in  the  hands  ot  the  constable  of 
precinct  No.  1,  Tarrant  ooonty,  said  constable 
levied  npon  the  property  in  controversy  as 
the  property  ot  appellant  Lane,  and  duly  ad- 
vertised said  property  for  sale,  tor  20  days 
prior  to  the  sale,  in  the  Union  Banner,  n 
weekly  newspaper  published  tn  Tarrant  coun- 
ty, and  deposited  an  envelope  addressed  to 
appellant  Lane,  duly  stamped  and  containing 
a  notice  of  sale,  In  the  United  States  post  of- 
fice, addressed  to  appellant's  home  in  Ft 
Worth.  Said  property  was  sold  by  the  con- 
stable under  the  execution  sale  to  Kempner 
fOT$225. 

There  was  a  valid  vendor's  Um  on  record 
against  said  jiroperty  to  seenre  vendor's  lien 
notes  In  the  sum  of  95,000,  due  December  18, 
1916,  and,  ot  course,  Kemmer  took  such  tttte 
as  he  received,  as  purdiaser  under  the  exe- 
cution sale,  subject  to  this  fncmnbraaoe  se- 
cured by  the  vendor's  Uen.  Kempner  filed 
his  deed  for  recwd  with  the  comity  derk  of 
Tarrant  connty  on  June  1, 1916,  and  the  same 
was  duly  recorded.  On  April  23, 1915,  Kemp- 
ner caused  to  be  levied  on  the  premises  In 
controversy  In  the  Instant  stdt  a  writ  of  ex- 
ecution issued  on  a  moneyed  judgment  that 
Kempnar  had  obtained  against  Webb,  said 
writ  being  levied  en  said  premises  as  the 
property  of  said  Webb,  and  thereupon,  before 
said  sale,  a  writ  of  injunction  issued  out  of 
the  Forty-Eighth'  district  court  of  Tarrant 
county,  Tex.,  in  cause  No.  39,225,  upon  appli- 
cation of  R.  L.  Lane,  enjoining  and  restrain- 
ing said  sheriff  from  making  said  sale ;  and 
said  writ  remains  in  foil  force  and  effect 
On  May  31, 1915,  the  aforesaid  premises  hav- 
ing been  duly  levied  npon  and  advertised  for 
sale  on  June  1,  1915,  under  the  Turner  ft 
Dlngee  judgment  against  Lane,  and  as  the 
property  of  Lane,  said  Lane,  acting  through 
his  friend  Blanton,  agreed  with  the  attorneys 
of  Turner  ft  Dlngee  (the  conversation  being 
had  with  W.  O.  Blalock  of  the  firm  of  Bryan, 
Stone  ft  Blalock,  attorneys  for  Turner  ft  Dln- 
gee) that  the  sale  of  said  premises  should  not 
be  made  on  June  1st,  and  that  Lane  should 
pay  said  judgment  not  later  than  3'une  3, 
1915.  On  June  2d,  Lane  tendered  to  said  at- 
torney the  money  due  on  the  Turner  ft  Din- 
gee  judgment  but  the  money  was  refused, 
the  attorney  stating  that  the  judgment  sale 
had  already  taken  place.  The  firm  of  Hun- 
ter, West  &  Hunter,  In  fact  seem  to  have 
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represented  Tamer  ft  Dlngee  fn  having  the 
alias  execntl<»  Inued,  and  fbe  subsequent 
sale  made,  on  June  1st,  of  the  property  in 
controversy  under  said  Judgment 
■  On  learning  of  the  violation  of  the  alleged 
agreement  in  having  the  sale  take  place  <« 
June  Ist,  appellant  Lane,  on  Jane  4,  1916, 
Instituted  a  suit  In  the  Forty-Eighth  district 
court  of  Tarrant  county  against  Tamer  ft 
Dlngee,  the  attorneys  with  whom  said  agree* 
ment  was  alleged  to  have  been  made,  and  I. 
H.  Kempner,  to  set  aside  the  execution  sale 
made  to  Kempner  on  said  June  Ist,  and  so 
far  as  the  rectntl  discloses  this  suit  is  still 
pending.  On  June  5,  1915,  Kempner  demand- 
ed of  said  Percy  Webb  the  possession  of  the 
said  premises,  notifying  Webb  that  he  (Kemp- 
ner) then  owned  the  property.  Webb  refused 
to  deliver  possession  to  or  to  attorn  to  Kemp- 
ner, and  on  July  16,  1915,  Kempner  sued 
Webb  alone  in  trespass  to  try  title  to  recover 
said  property  and  cause  a  writ  of  sequestra- 
tion to  issoe  therein,  said  suit  being  No.  39,- 
464,  under  which  the  sheriff  was  directed  to 
sequestrate  said  property.  Thereupon  Sheriff 
Mann,  under  said  writ  of  sequestration,  took 
possession  of  said  premises,  and  placed  Per- 
cy Webb  and  his  wife  in  possession  thereof 
as  the  sheriff's  agent  to  hold  and  take  care 
ot  the  same  during  the  10  days  In  which  said 
Percy  Webb  vras  entitled  to  replevy  said 
premises,  and,  in  case  he  did  not  replevy  the 
premises  within  said  time,  to  put  him  out  of 
same  according  to  law.  Whereupon,  on  July 
21,  1915,  the  suit,  which  is  now  before  us  on 
appeal,  was  instituted  by  Lane  to  enjoin 
said  Kempner  and  Mann  from  further  pro- 
ceeding under  the  authority  oi  said  writ  of 
sequestration,  or  in  any  way  disturbing  the 
possession  of  plaintiffs  of  said  premises,  and 
from  ousting,  or  La  any  way  interfering  with 
or  disturbing  the  possession  of,  said  Webb  as 
plaintiff's  tenant 

Plaintiffs,  in  their  original  and  first  sup- 
plemental petition,  and  in  their  reply  to  de- 
fendants' motion  to  dissolve,  alleged,  among 
other  things,  and  in  addition  to  what  has 
heretofore  been  set  out: 

(1)  That  the  iwemlses  Involved  were  high- 
ly Improved  as  residence  property,  and  that 
nnlees  occupied  by  a  careful  and  provident 
person,  the  improvements  on  the  said  pran- 
ises  would  be  wasted  and  the  premises  ir- 
reparably damaged. 

(2)  That  when  M.  S.  Blanton  went  to  A. 
S.  Dlngee,  of  the  firm  of  Turner  &  Dlngee, 
he  stated  to  Dlngee  that  he  desired  to  satis- 
fy and  pay  off  the  Judgment  against  Liane, 
together  with  all  coats  accruing  by  reason  of 
said  levy  and  advertisement  ot  sale,  and  re- 
quested that  release  of  said  Judgment  in 
writing  be  prepared  by  said  Turner  &  Dlngee; 
that  thereupon  said  Dlngee,  acting  for  him- 
self and  bis  firm,  requested  Blanton  to  take 
up  the  matter  of  payment  of  such  Judgment 
and  the  execution  of  the  release  with  their 
attorney,  Morgan  Bryan,  and.  In  case  said 
Bryan  could  not  be  seen,  to  take  up  such  mat- 


ter with  W.  C.  Blalodc,  who  was  an.  attor- 
ney at  law  and  associated  with  said  Morgan 
Bryan  as  one  of  the  attorneys  of  Tomer  & 
Dlngee;  that  both  Bryan  and  Blalock  were 
duly  authorized  to  act  for  Tamer  &  Dlngee, 
and  that  the  settlement  that  they,  or  either 
of  them,  made,  would  be  satisfactory  to  Tur- 
ner &  Dlngee. 

(3)  That,  upon  goiftg  to  see  Bryan,  Blanton 
learned  that  Bryan  was  out  of  the  dty,  and 
talked  with  Blalock,  and  received  from  said 
Blalock  information  as  to  the  total  amount 
dne  npon  the  Judgment,  and  that  Blalo<4  ad- 
vised Blanton  that  a  release  of  said  Judgment 
would  be  promptly  drawn  and  ready  for  de- 
livery, and  upon  the  payment  of  said  amount 
not  later  than  June  3,  1915,  said  release 
would  be  delivered  to  said  Lane,  or  to  said 
Blanton  for  said  Lane,  and  that  in  the  mean- 
time no  sale  would  be  made  under  the  Judg- 
ment or  further  costs  incurred. 

<4)  That  the  firm  of  Hunter,  West  &  Hun- 
ter, the  attorneys  for  I.  H.  Kempner,  were 
also  the  attorneys  for  Tamer  &  Dlngee  In 
seeking  to  collect  the  Justice  court  Judgment 
and  in  effecting  the  levy  and  the  execution 
sale  thereunder,  and  said  firm  of  Hunter, 
West  &  Hunter  had  notice  prior  to  the  sale ' 
of  the  premises  on  June  1,  1915,  of  the  agree- 
ment entered  into  between  W.  C.  Blalo(^ 
also  attorney  for  Turner  &  Dlngee,  asd  Mat 
S.  Blanton,  acting  for  and  representing  R. 
L.  Luie,  and  they  farther  averred,  on  in- 
formation and  belief,  that  said  Kempner, 
when  he  purdiased  said  premises  at  said  ex- 
ecution sale,  had  notice  of  the  aforesaid 
agreement  between  plaintiffs  and  Blalock. 

(5)  That  the  Improvements  on  the  prem- 
ises were  of  the  reasonable  value  of  $5,000, 
the  land  being  also  of  the  reasonable  value 
of  $6,000;  that  the  residence  was  insured  in 
several  policies  in  the  aggregate  sum  of 
$6,000,  or  $4,000,  the  allegations  upon  this 
point  being  somewhat  ambiguous;  and  that 
each  of  said  poUcies  contained  a  provision 
that  U  any  change  should  take  place  in  the 
interest,  tltlO)  or  possession  of  the  property 
izisured,  whether  by  legal  process,  or  Judg- 
ment, or  by  voluntary  act  of  the  insured,  or 
otherwise;  or  if  the  hazard  be  increased  by 
any  means  within  the  Imowledga  of  Insored: 
or  if  mechanics  should  be  employed  In  build- 
ing, altering,  or  repairing  the  described  prem- 
ises for  more  than  15  days  at  one  time:  or 
if  the  interest  of  the  insured  should  be  otlier 
than  unoondltional  and  sole  ownership,  etc ; 
that  the  policy  should  be  null  and  void;  and 
plaintiff  averred  that,  by  reason  of  the  pro- 
visions in  said  policies,  and  if  the  injunction 
should  be  dissolved,  he  was  in  great  danger, 
in  case  of  loss  or  destruction  by  .fire,  <^  suf- 
fering Irreparable  injury. 

[2]  In  defendants'  answer  there  seems  to 
be  no  denial  of  the  several  allegations  con- 
tained in  plaintiff's  several  pleadings,  as  set 
out  hereinabove  under  Noa  1  to  5,  Inclnsive. 
Therefore  we  are  of  the  opinion  that  on  the 
face  of  the  pleadings,  plaintiff  presented  Jose 
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grounds  lor  the  witt  of  lidimctiiHi  soni^t. 
Neither  of  pUdntlffa  in  this  suit  was  ma^  a 
party  defendant  In  the  suit  of  Eempner  t. 
Webb.  Webb  was  holding  possession  of  the 
premises  as  Iiane^s  toiant,  and  thertforesucb 
possession  was  In  law  Lane's  possesston. 
Kempner's  dalm  to  the  right  of  possession 
was  predicated  upon  his  possession  of  Lane's 
title,  acquired  through  the  execution  sal& 
The  sufficiency  of  this  title  was  spedflcally 
attacked  by  the  suit  Instituted  June  4,  1916, 
by  Lane  and  B^eeman  against  Kempner  and 
others,  which  suit  was  pending  on  July  16th, 
when  Kempner  sought  by  suit  In  trespass  to 
try  title  against  Webb  to  gain  possession  of 
the  property  involved,  out  of  which  suit  the 
.sequestration  writ  was  Issued.  TTnder  arti- 
cle 4643,  Vernon's  Sayles'  Tex.  Civ.  St,  In- 
junctions may  be  granted: 

"(1)  Where  it  shall  appear  that  the  party  ap- 
plying for  such  writ  is  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof  re- 
quires the  restraint  of  some  act  prejudicial  to 
the  applicant 

"(2)  Where,  pending  litigation,  it  shall  be 
nutde  to  appear  that  a  party  (ia)  doing  some 
act  respecting  the  subject  of  litigation,  or  threat- 
ens or  is  aboat  to  do  some  act  or  is  procuring 
or  suffering  the  same  to  be  done  in  violation  of 
the  rights  of  the  applicant,  which  act  would 
tend  to  render  judgment  ineffectuaL 

"(3)  In  all  cases  where  the  appHcant  for  such 
writ  may  show  himself  entitled  thereto  under 
the  principles  of  equity,  and  as  provided  by 
statutes  (and  all  other  nets  of  this  state  provid- 
ing for  the  granting  of  injunetions),"  etc. 

[3]  These  provisions  of  the  statute  have 
been  construed  In  many  cases  by  the  courts 
of  this  state  as  giving  an  applicant,  putting 
himself  within  their  terms,  a  right  to  the  In- 
junctive relief,  Irrespective  of  the  existence 
of  a  legal  remedy  at  law.  It  Is  not  a  suffi- 
cient answer  to  say  that  the  applicant  had  a 
remedy  at  law,  and  that  he  should  first  be 
forced  to  resort  to  such  legal  remedy.  As 
said  by  Justice  Denman  In  Sumner  ▼.  Craw- 
ford, &1  Tex.  12»,  41  S.  W.  994: 

"Bat  it  is  contended  that  the  trustee  had  an 
adequate  remedy  by  salt  for  damages  against 
the  officer,  and  therefore  was  not  entitled  to  an 
injunction.  We  have  been  cited  to  no  authority 
which  would  have  permitted  him  in  such  a 
suit  to  recover  the  loss  the  trust  estate  would 
have  suffered  by  reason  of  the  trustee's  not  be- 
ing aUe  to  sell  the  goods  not  seized  for  as  great 
a  sum  as  he  could  have  sold  them  for  if  the  goods 
levied  upon  had  not  been  taken  out  of  the 
stock.  It  woold  be  very  difficult  to  estimate 
such  loss.  We  do  not  think  a  court  of  equity 
should  turn  away  the  trustee  seeking  its  aid  in 
the  execution  of  the  trust,  because  of  the  ex- 
istence of  a  remedy  so  doubtful  as  to  itS'  ade- 
quacy. 'It  is  not  enough  that  there  is  a  reme- 
dy at  law;  it  must  be  plain  and  adequate,  or, 
in  other  wonh,  as  practical  and  efficient  to  the 
end  of  justice  and  its  prompt  administration 
as  the  remedy  in  equity.'  Watson  v.  Suther- 
land, 5  WaU.  74  [18  L.  Sid.  SaO]:  North  v.  Pe- 
ters, 138  U.  S.  271  [11  Sup.  Ct  346.  34  L.  Ed. 
^61.  In  courts  administering  both  law  and 
equity,  like  ours,  the  rules  denying  injunction 
when  there  is  a  remedy  at  law  should  not  be 
applied  as  rigidly  as  at  common  law,  where  the 


issuance  of  the  writ  in  equity  was,  to  a  certain 
extent;  an  invasion  of  the  jurisdiction  of  anoth- 
er tribunal  If,  as  here,  the  applicant  shows 
a  dear  right  to  be  left  in  the  undisturbed  pos- 
session of  certain  property,  and  that  such  right 
is  about  to  be  invaded  without  semblance  of 
right  by  another,  such  invasion,  on  principle, 
should  be  prevented  in  its  incipiency  by  injunc- 
tion, instead  of  allowing  the  Injury  to  be  in- 
flicted and  then  leaving  the  party  to  his  legally 
adequate,  but  ia  fact  generally  very  inadequate, 
remedy  of  an  action  for  damages." 

See,  also.  Smith  v.  Carroll,  28  Tex.  Civ. 
App.  330,  66  S.  W,  863 ;  McFarland  T.  WUder, 
54  S.  W.  267;  Green  v.  Gresham,  21  Tex.  Civ. 
App.  601,  53  S.  W.  382 ;  Sullivan  v.  Dooley, 
31  Tex.  Olv.  App.  589,  73  S.  W.  82 ;  MitcheU 
V.  Burnett,  67  Tex.  Civ,  App.  124,  122  S.  W. 
937;  S.  W.,  etc.,  Oa  v.  Smltbdeal.  104  Tex. 
268,  136  S.  W.  1049. 

We  held  in  Tipton  et  al.  v.  Railway  Postal 
Clerks'  AssodaUon  et  al.,  173  S,  W.  662, 
where  many  of  the  material  allegations  of 
plalntUTs  petition  were  not  specifically  de- 
nied by  the  answer,  and  such  allegations 
showed  a  right  In  plaintiff  to  the  relief 
soaght,  that  It  was  error  for  the  court  to  dis- 
solve a  temporary  lnjunctl<»  prevlonsly 
granted. 

[4-6]  We  question  whether  applicants  had 
a  remedy  at  law  that  was  adequate  or  "as 
practical  and  efficient  to  the  ends  of  justice 
and  Its  prompt  administration"  as  the  reme- 
dy of  Injunctive  relief.  Not  being  a  party  to 
the  suit  of  Kempner  v.  Webb,  plaintiffs  in 
this  suit  were  not  authorized  to  replevy  the 
property.  Only  the  defendant  has  this  right. 
Article  7103,  Vernon's  Sayles'  Tex,  Civ.  St; 
Harris  v.  Shackelford,  6  Tex.  133;  Halle  v. 
Oliver,  62  Tex.  443;  Lang  v.  Dougherty,  74 
Tex.  226, 12  S.  W.  29. 

Further,  plaintiffs  coold  have  permitted 
the  sequestration  to  have  been  completed,  and 
then.  In  case  they  had  prevailed  In  their 
suit  to  set  aside  the  execution  sale,  might 
have  brought  an  action  In  damages  for  loss 
they  might  have  sustained  by  reason  of  the 
sequestration ;  but  such  a  remedy  would  cer- 
tainly have  not  been  as  efficient  as  the  relief 
herein  sought  and  especially  so  since  the  de- 
fendant Kempner  Is  shown  to  have  resided  in 
Galveston  oounty.  Bven  If  they  had  Inter- 
vened In  the  trespass  to  try  title  suit  of 
Kempner  v.  Webb,  the  attack  therein  on  the 
validity  of  the  execution  sale  would  have 
been  a  collateral  attack  only,  and  as  such 
could  not  have  effected  Its  avoidance  for  Ir- 
regularities and  defects  not  appearing  on  thr 
face  of  the  proceedings,  such  as  are  urged  in 
the  present  suit. 

For  the  reasons  stated,  the  judgment  ot 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded, and  It  Is  ordered  by  this  court  that 
the  order  of  the  trial  court  dissolving  the  in- 
junction be  set  aside,  and  that  said  Injuno- 
tlon  theretofore  granted  continue  In  force 
until  otherwise  lawfully  altered. 
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SPRINGFIELD  FIRE  &  MAKINB  INS.  CO. 
T.  NBLMS  et  at    (No.  8317.) 

(Court  of  avil  Appeals  of  Texas.     Ft  Worth. 

Feb.  5,  1916.     Rehearing  Denied 

March  18.  1916.) 

Insukance   <&=3546— Fibk   Insuranck— Imua- 

TEBIAL  BBEACH  OF  POLIOY— STATUTE. 

Under  Act  April  2,  1913  (Acts  33d  Leg.  c. 
106,  entitled  "An  act  to  prevent  &ie  insnrance 
companies  from  avoiding  liability  for  loss 
•  *  •  to  personal  property  under  technical 
and  immaterial  provisions  of  the  policy  ♦  •  • 
where  the  act  breaching  such  provision  has  not 
contributed  to  bring  about  the  loss,  •  •  •  ") 
S  1  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
4874a),  and  section  3,  an  insurer  of  personalty 
against  fire  could  not  escape  liability  for  a  loss 
for  insured's  failure  to  comply  with  a  special 
provision  of  the  policy  that  he  would,  as  part  of 
hJs  proofs  of  loss,  if  requested,  furnish  a  cer- 
tificate of  the  magistrate  or  notary  public  living 
nearest  the  place  of  fire,  stating  that  he  had  ex- 
amined the  circumstances  and  believed  the  insur- 
ed honestly  sustained  loss,  where  the  fact  of  loss 
was  undisputed,  the  amount  not  contested,  and 
notice  and  proofs  made,  while  the  insured's 
pleadings  and  evidence  contained  no  suggestion 
that  the  fire  wrongfully  originated  by  act  or  pro- 
curement of  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g|  1350,  1351;  Dec  Dig.  e=»546.] 

Error  from  Eratb  County  Court 
Suit  by  Mat  Nelnis  and  others  against  the 
Springfield  Fire  &  Marine  Insurance  Com- 
pany.   To  review  a  judgment  for  plaintlCCa, 
defendant  brings  error.    Affirmed. 

Tbompeon,  Knlgbt,  Baker  ft  Harris  and  W. 
O.  Thompson,  all  of  Dallas,  for  plaintiff  In 
error.  Hickman  &  Bateman,  of  Dublin,  for 
defendants  in  error. 

CONNER,  C.  J.  Mat  Nelms  and  others 
sued  to  recover  a  loss  by  fire  upon  certain 
personal  property  covered  by  an  Insurance 
policy  issued  by  the  defendant  company  to 
Mat  Nelms.  The  trial  resulted  In  a  Judgment 
for  the  plaintiffs,  and  the  Insurance  company 
prosecutes  this  writ  of  error. 

Plaintiff  in  error's  only  material  defense  to 
the  action  was  a  special  plea  and  evidence  In 
its  support,  to  the  effect  that  after  the  loss 
Mat  Nelms  failed  to  comply  with  a  special 
provision  of  the  policy  that  he  would,  as  part 
of  his  proirfB  of  loss.  If  requested — 
"furnish  a  certificate  of  the  magistrate  or  no- 
tary pubUc  (not  interested  in  the  claim  as  a 
creditor,  or  otherwise,  nor  related  to  the  insured) 
living  nearest  the  place  of  fire,  stating  that  he 
has  examined  the  circumstances  and  believes 
the  insured  has  honestly  sustained  loss  to  the 
amount  that  such  magistrate  or  notary  public 
shall  certify." 

That  the  provision  quoted  Is  part  of  the 
policy  is  not  questioned.  It  is  also  undisput- 
ed that  Mat  Nelms  though  requested  so  to 
do,  failed  to  furnish  the  certificate  so  provld- 
«d  for  in  the  itolicy.  Furthermore,  the  rec- 
ord contains  no  explanation  of  such  faUure. 
Under  such  circumstances,  in  various  forms, 
the  defendant  company  insisted  upon  the  tri- 
al, and  now  before  us,   that  the  plaintiffs 


were  not  entitled  to '  neoover. 

Generally  8i>eaklng,  It  may  be  said  that  tlie 
weight  of  authority  seems  to  be  that  a  jnto- 
▼Islon  of  the  character  quoted,  is  a  reasonable 
one,  and  that  compliance  therewith  is  a  con- 
dition precedent  to  a  recovery  upon  an  insur- 
ance policy  containing  It.  See  Kelly  v.  Sun 
Fire  Office,  141  Pa.  10,  21  Atl.  447,  and  notes 
as  published  in  28  Am.  St  Rep.  254  et  seq., 
where  the  cases  on  the  subject  are  generally 
reviewed.  We  have  but  two  undisturbed  cas- 
es holding  otherwise.  One,  the  Aurora  Fire 
Ins.  Co.  V.  Johnson,  46  Ind.  315,  is  based  up- 
on an  Indiana  statute.  Hie  other  la  the  case 
of  Germain  American  Ins.  Co.  v.  Norrls,  by 
the  Court  of  Appeals  of  Kentucky,  reported 
In  100  Ky.  29,  37  S.  W.  267,  68  Am.  St  Bep. 
324.  In  the  latter  case  the  iMlicy  contained 
a  provision  such  as  we  have  quoted,  and 
there  had  been  a  failure  to  comply  therewith 
within  the  time  specified  in  the  policy.  It 
was  contended,  as  here,  that  there  could  be 
no  recovery,  but  the  court  in  disposing  of  the 
question  said: 

"Appellant  insists  very  earnestly  that  the  fail- 
ure to  furnish  the  certificate  of  the  magistrate 
when  required  is  a  bar  to  appdlees'  right  to  re- 
cover, but  we  do  not  think  that  the  poUcy.  when 
fairly  read  and  construed,  constitutes  such  fail- 
ure a  bar  to  recovery.  It  could  not  be  used  as 
evidence  against  the  appellant,  and,  as  there  is 
no  law  by  which  the  insured  could  compel  a 
magistrate  to  act  in  the  matter,  it  is  not  reason- 
able that  parties  would  undertake  to  procure  the 
certificate  of  an  officer  when  there  was  no  law  by 
which  he  could  be  required  to  certify  at  all. 
Such  requirement  should  not  be  enforced.  It 
could  be  of  no  real  benefit  to  appellant,  but  only 
an  inconvenience  to  appellees. 

While  the  view  of  the  Kentucky  court,  as 
expressed  In  the  quotation,  may  seem  force- 
ful, the  case  perhaps  should  not  be  regarded 
as  authority,  Inasmuch  as  the  court  recited 
further  along  In  the  opinion  that  the  certifi- 
cate there  in  question  had,  in  fact,  t>een  pre- 
sented before  the  trlaL  Regardless,  however, 
of  the  general  state  of  the  authorities,  we 
think  that  here,  as  in  Indiana,  we  have  stat- 
utes which,  as  we  construe  them,  require  a 
ruling  against  the  Insurance  compciny  on  tbe 
question  under  consideration.  By  act  ap- 
proved on  April  2,  1913,  entitled  "An  act  to 
prevent  fire  Insurance  companies  from  aviHd- 
ing  liability  for  loss  and  damage  to  personal 
property  under  technical  and  immaterial  pro- 
visions of  the  policy  or  contract  of  Insurance 
where  the  act  breaching  such  provision  has 
not  contributed  to  bring  about  the  loss,  and 
declaring  an  emergency,"  It  wa«  enacted  by 
the  Legislature  of  the  state  of  l^exas  (sec- 
tion 1): 

"That  no  breach  or  violation  by  the  insrured 
of  any  of  tbe  warranties,  conditions  or  provi- 
sions of  any  fire  insurance  policy,  contract  of  in- 
surance, or  application  therefor,  upon  personal 
property,  shall  render  void  the  policy  or  c<w- 
tract  or  constitute  a  defense  to  a  suit  for  loss 
thereon,  unless  sudi  breach  or  violation  contrib- 
uted to  bring  about  the  destruction  of  tlie  proo- 
erty." 
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Section  3  Of  tbe  same  act  reads:. 

"Whereas,  nader  the  existing  laws,  iasurance 
policies  and  contracts  mar  be  defeated  upon 
pnrelj  technical  proTisions  and  defenses  that  in 
no  way  affect  the  merits  of  the  claim  against 
the  insurance  company,  and  such  defenses  have 
been  upheld  to  the  extent  of  making  it  almost 
impossible  for  an  insurance  policy  upon  personal 
property  to  be  collected  by  suit,  creates  an  emei^ 
gency  and  imperative  public  necessity  that  the 
constitutional  rule  requiring  bills  to  be  read  on 
three  several  days  in  each  house  be  suspended, 
and  that  this  act  take  effect  and  be  in  force  from 
and  after  its  passage,  and  it  is  so  enacted." 

Prior  to  this  enactment,  in  chapter  15,  tit 
71,  ot  oar  Revised  Statutes,  and  under  tbe 
beading  of  "General  Provisions,"  it  had  there- 
tofore been  enacted,  In  substance,  that  In  or- 
der to  constitute  a  defense  In  a  suit  <m  an 
Insurance  policy,  where  the  loss  has  been  e»- 
tabUshed,  false  statements  made  In  the  ap- 
plication for  the  contract,  or  in  the  contract 
itself,  or  In  the  proofs  of  loss,  must  be  shown 
to  be  material,  and  the  new  act  was  evident- 
ly Intended  in  broad  terms  to  operate  against 


purely  technical  provisions  and  defenses  that 
in  no  way  affect  the  merits  of  the  claim 
against  the  insurance  company.  In  the  case 
before  ns  the  loss  is  undisputed,  the  amount 
of  the  loss  is  not  contested,  notice  and  proofs 
of  loss  were  made,  and  neither  in  plaintiff  in 
error's  pleadings  nor  in  its  evidence  is  there 
a  suggestion  that  the  fire  wrongfully  orig- 
inated by  act  or  procurement  of  Mat  Nelms 
or  any  other  person,  and  under  such  circum- 
stances we  cannot  see  how  the  failure  of  Mat 
Xelms,  from  whatever  cause  arising,  mate- 
rially affects  any  right  of  plaintiff  in  error  in 
this  cause.  So  believing  and  holding,  It  is  or- 
dered that  all  assignments  of  error  be  over- 
ruled, and  th«  Judgment  affirmed. 
Affirmed. 


STAFFORD   v,    PATTERSON    &   NELSON. 

(No.  8321.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Feb.  12, 191&) 

1.  Btidkncx   *=>14S— Competenot— 'Idkhtitt 
OF  Pabttes— Knowledge  of  WrrNEss. 

Where  plaintiff  buyer  of  cotton  seed  and 
defendant  seller  testified  that  they  were  the  only 
persons  present  at  their  meeting  when  the  buyer 
claimed  the  contract  of  sale  was  made,  evidence 
of  a  witness  who  testified  that  at  the  time  and 
place  in  question  he  heard  a  conversation  be- 
tween the  buyer  and  a  man  whom  he  did  not 
know,  but  who  resembled  the  seller,  bang  about 
his  sue,  and  who  was  the  seller,  in  the  opinion 
of  the  witness,  that  the  conversation  between 
buyer  and  seller  as  heard  by  him  was  substan- 
titdly  as  detailed  by  the  seller,  was  improperly 
excluded  in  the  buyer's  suit  for  failure  to  de- 
liver. 

[Ed.   Note.— For   other   cases,   see  Evidence, 
Cent.  Dig.  f  438;    Dec.  Dig.  «=5»148.] 

2.  APPKAL  A^D   EKBOK  «S=>106i(l)— HABJOiESS 
BRBOB— INSTBUCTION. 

In  an  action  for  failure  to  deUver  cotton 
seed,  the  charge  that,  if  the  jury  believed  from 
a  preponderance  of  tbe  evidence  that  the  con- 
tract was  not  tnade  as  alleged,  tbe^  would  find 
for  defendant,  if  erroneous  as  placing  the  bur- 
den upon  defendant  to  show  by  a  preponderance 


of  evidence  that  hie  did  aot  dbter  into  tbe  oon- 
tract  of  sale  alleged,  was  not  reversible  error.  - 
[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  4218;  Dec  Dig.  iS=>1004 
(1);    Trial,  Ceot  Dig.  SS  475,  523,  528,  553.] 

3.  GABNissunatT  ^=9250  —  Wbongfui.  Gab- 
NisHicKN'T— Dauaoes— Loai  PBonrs— Spec- 

TTLATTVE  CHABACTES. 

In  an  action  for  failure  to  deliver  cotton 
seed  Boid,  tiie  alleged  seller  could  not  recover, 
as  damages  on  his  counterclaim  for  profits  lost 
by  the  buyer's  having  garnisheed  his  bank  ac- 
count and  prevented  his  withdrawing  a  sum  of 
money,  ¥196  which  would  have  been  his  profits 
on  the  sale  of  cotton  seed  to  another  buyer  could 
he  have  withdrawn  the  money  from  the  bank  to 
pay  the  freight  on  the  seed. 

[Ed.  Note.— For  other  cases,  see  Oamisbment, 
Dec.  Dig.  «s>2B0.] 

Appeal  from  Stonewall  County  Court;  R. 
S.  Tillotson,  Judge. 

Suit  by  E.  A.  Patterson  and  D.  C.  Nelson, 
composing  the  copartnership  firm  of  Patter- 
son &  Nelson,  against  Lee  Stafford.  From  a 
Judgment  for  plaintiffs  and  denying  defend- 
ant any  recovery  on  his  counterclaim,  defend- 
ant appeals.  Judgment  reversed,  and  cause 
remanded. 

W.  J.  Arrlngton,  of  Paducah,  and  Carl 
Springer,  of  Aspermont,  for  appellant  J.  M. 
Carter,  of  Dallas,  and  2s'elson  &  Hunter,  of 
Wichita  Falls,  for  appellees. 

DUNKLIN,  J.  This  suit  was  hisUtuted  by 
E.  A.  Patterson  and  D.  C.  Nelson,  composing 
the  copartnership  firm  of  Patterson  &  Nelson, 
against  Lee  Stafford,  to  recover  $100  as  prof- 
Its  which  plaintiffs  alleged  they  lost  by  rea- 
aaa  of  the  failure  of  defendant  to  deliver  to 
them  five  cars  ot  cotton  seed  in  accordance 
with  his  contract  so  to  do.  By  writ  of  gar- 
nishment Issued  and  served  upon  the  First 
National  Bank  of  Aspermont  defendant  was 
prevented  from  withdrawing  from  the  bank 
the  sum  of  $90.90  to  his  credit,  and  by  rea- 
son of  that  fact  defendant  filed  a  counter- 
claim against  plaintiffs  for  $195  as  damages 
for  alleged  wrongful  suing  out  of  said  gar- 
nishment writ  The  suit  originated  in  the 
Justice  court,  and  later  was  appealed  to  the 
county  court  A  Judgment  was  rendered  In 
the  latter  court  In  plaintiffs'  favor  for  $25 
and  denying  defendant  any  recovery  on  his 
counterclaim.  From  that  Judgment  defend- 
ant has  appealed  to  this  court. 

According  to  the  testimony  of  D.  C.  Nel- 
son, he  met  tbe  defendant  In  Aspermont  on 
the  night  of  January  17,  1915,  at  which  time 
the  defendant  entered  Into  a  parol  contract 
with  him  to  sell  plaintiffs'  firm  five  cars  of 
cotton  seed,  aggregating  100  tons,  at  $22  per 
ton,  that  thereafter  defendant  breached  his 
contract  and  that  the  market  price  of  the 
seed  bad  advanced  $2  to  $8  per  ton. 

Defendant  testified  to  the  meeting  with 
Nelson  on  the  night  of  January  17th,  but 
flaUy  denied  that  he  made  the  alleged  con- 
tract at  that  time.  He  further  testified  that 
on  the  following  morning  he  saw  Nelson  at 
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the  depot  as  the  lattw  was  leaving  town,  and 
In  that  connectloa  testlfled  as  follows: 

"Nelson  came  np  to  me  just  before  the  train 
polled  out  for  Spur,  and  said  to  me:  'Tou  had 
better  let  me  have  those  seed.'  I  told  him  that, 
if  I  did  not  get  a  better  price  than  he  had  of- 
fered, I  woold  let  him  have  them,  and  if  I 
decided  to  let  him  hare  them  I  would  wire  him 
at  Spur.  He  then  said  to  me:  'If  you  decide 
to  let  me  have  them,  wire  my  parbier  B.  A> 
Patterson,  at  Wichita  Falls,  Tax/  " 

Defendant  further  testlfled  that  Herman 
Shadle  was  present  on  that  occasion.  NelB<H» 
denied  that  conversation  altogether.  Defend- 
ant Introduced  Shadle  as  a  witness,  who 
testlfled  that  he  was  present  at  the  depot  on 
the  occasion  -  mentioned  by  defendant,  and 
that  he  heard  a  (XHiyersation  between  defend- 
ant and  a  man  whom  he  did  not  know,  but 
who  resembled  Nelson,  being  about  his  size, 
and  who  In  the  opinion  of  the  witness  was 
Nelson.  Had  he  heen  permitted  to  do  so 
that  witness  would  have  testified  that  the 
conversation  between  Nelson  and  defendant 
so  heard  by  witness  was  substantially  to  the 
same  effect  as  detailed  by  defendant  and 
noted  above.  But  plaintiffs  objected  to  that 
testimony,  on  the  ground  that  the  witness 
had  not  sufficiently  identified  Nelson  as  the 
man  with  whom  defendant  talked,  and  the 
objection  was  sustained. 

[1]  According  to  the  testimony  ot  both 
Nelson  and  Stafford,  those  two  were  the  only 
persons  present  at  their  meeting  on  the  night 
of  January  17th,  when  Nelson  claims  the  con- 
tract In  controversy  was  made,  and  In  view 
of  the  confiict  between  their  testimony  with 
respect  to  what  was  said  on  that  occasion 
and  also  with  respect  to  what.  If  anyttlng, 
was  said  between  them  at  the  depot  on  the 
following  morning,  we  are  of  the  opinion 
that  there  was  reversible  error  In  excluding 
the  proffered  testimony  of  the  witness 
Shadle.  While  he  could  not  positively  Identi- 
fy Nelson  as  the  man  he  saw  In  ccmversatlon 
with  defendant,  we  believe  that  the  facts  de- 
tailed by  him,  especially  when  considered  In 
connection  with  the  testimony  of  defendant, 
who  said  he  saw  Shadle  present  on  that  oc- 
casion, afforded  suflJcient  predicate  prima 
facie  for  the  admission  of  the  testimony. 

[2]  Following  an  instruction  to  the  jury. 
In  which  the  making  of  the  alleged  contract 
was  submitted  as  a  disputed  issue,  and  the 
burden  of  proof  upon  that  Issue  was  Imposed 
upon  plaintiffs,  the  court  gave  this  further 
Instruction,  which  la  assigned  as  error: 

"If,  however,  you  believe  from  a  preponder- 
ance of  the  evidence  that  said  contract  was  not 
made  as  alleged,  then  yon  will  find  for  the  de- 
fendant" 

The  crltldsm  presented  Is  that  by  tb.e  in- 
struction quoted,  the  court  placed  the  burden 
upon  defendant  to  show  by  a  preponderance 
of  evidence  that  he  did  not  enter  Into  the 
contract  alleged.  The  Instruction  was  favor- 
able to  the  defendant,  and  at  all  events  would 
not   be   reversible   error.     Abilene   Ught  & 


Water  Co.  v.  BoUnsoo,  146  8.  W.  1062,  and 
authorltleB  there  cited.  However,  we  sug- 
gest that  on  another  trial  the  charge  be  so 
framed  as  to  leave  no  ground  for  the  -criti- 
cism. 

[3]  Error  has  been  assigned  to  the  Instruc- 
tion given  upon  appellant's  connterdalm  for 
alleged  profits  he  would  have  made  in  his 
business,  if  he  had  been  permitted  to  draw 
his  money  from  the  bank.  That  assignment 
Is  overruled  for  the  reason  that,  in  oar  opin- 
ion, the  damages  so  claimed  were  not  re- 
coverable at  all.  According  to  allegations  In 
the  plea  of  reconvention,  at  the  time  the 
writ  of  garnishment  was  served  on  the  bank 
defendant  had  already  contracted  to  sell  five 
cars  of  cotton  seed  to  another  purchaser  at 
a  profit  of  $195  and  was  ready  to  ship,  and 
would  have  shipped,  the  same  to  such  pur- 
chaser, and  realized  such  profit  If  he  could 
have  used  for  payment  of  freight  thereon  the 
$90.90  In  bank  which  was  tied  up  by  the 
garnishment ;  but,  as  he  was  unable  to  with- 
draw such  funds,  and  was  unable  to  procure 
other  funds  necessary  to  pay  such  frelg^it,  he 
was  unable  to  make  the  contemplated  sale, 
and  thereby  lost  said  profits.  The  damages 
so  alleged  were  not  such  damages  as  plain- 
tiffs could  reasonably  have  anticipated  as  a 
natural  and  probable  result  of  suing  ont  the 
writ,  but  were  special  damages  only,  very  re- 
mote and  speculative,  and  if  under  any  sup- 
posable  contingencies  they  could  be  recovered, 
no  facts  were  alleged  or  proven  sufficient  to 
put  plaintiffs  on  notice  that  such  special  loss- 
es to  defendant  might  probably  result  in  con- 
sequence of  the  levy  of  the  writ 

For  the  error  indicated,  the  judgment  b 
reversed,  and  the  cause  remanded. 


NORTON  V.   BlililOTT.     (No.   8476.) 

(Oourt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
March  26,  1916.) 

MBCRAinos'  LixNs  «=s>ll6  — PaocExntNos  to 

Pebficct— Necessity. 

Under  Vernon's  Saylea'  Ann.  Civ.  St  1914. 
arts.  5621-5628,  6631,  prescribing  the  method 
of  fixing  and  securing  a  laborer's  lien  in  ad- 
vance on  a  building  intended  to  be  occupied  u 
a  homestead,  where  a  laborer  falla  to  take  the 
means  provided  for  securing  a  lien,  he  is  not 
entitled  to  enjoin  the  contractor  from  deUveriog 
the  building  to  the  owner  for  occupancy  to  en- 
able him  to  enforce  bis  claim. 

[Ed.  Note.— For  other  cases,  see  BfechaniciF 
liens,  Cent  Dig.  {  160;  Dec.  Dig.  «=>116.] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  Robert  ElUott  against  W.  B. 
Kortcm  and  another.  From  a  judgment  for 
plaintiff,  defendant  Norton  appeals.  Be- 
versed,  with  directions  to  dismiss  petition. 

Carrigan,  Montgomery  ft  Bfltain,  of  Wldi- 
Ita  Falls,  for  appellant  Fitzgerald  &  Cox, 
of  Wldilta  Falls,  for  appellee. 
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BTTCK,  J.  Tlkla  !a  an  Injunction  aidt 
brought  bj  appellee  asalnot  appellant,  al,-, 
leging.  In  Bnbatance,  tbe  following  facts: 
That  B.  T.  Hammersley  bnllt  a  realdeaoice  for 
appellant,  defendant  below,  the  contract 
price  of  which  was  |2,720;  that  Hanunersley 
■nUet  to  pUdntifl  the  plumbing  for  said 
boildlng;  and,  idaintlff  having  flnlsbed  said 
Job,  there  was  still  due  him  $284;  that  Ham- 
mersley,  having  completed  said  bnildlng,  was 
about  to  tnm  the  same  over  to  the  said  Nor- 
ton without  satisfying  the  Indebtedness  dne 
plalntiir.  It  was  further  averred  on  informa- 
tion and  belief  that  the  reason  Hanunersley 
had  not  paid  plaintiff  the  amount  claimed 
was  that  said  Norton  had  not  paid  all  of 
said  contract  price.  It  was  further  alleged 
that  Norton  did  not  have  sufficient  property, 
except  the  hnUdlng  in  question,  to  satisfy 
the  plaintUTs  debt,  and  that.  If  Hammersley 
delivered  to  Norton  aald  building,  plaintiff 
would  be  unable  to  collect  his  debt;  that 
Hanunersley  did  not  have  sufficient  property 
to  satisfy  plaintiff's  debt  It  was  further 
aU^ted  that: 

"Plaintiff  further  sues  to  foreclose  his  labor- 
ex'a  lien  on  said  property,  and  represents  to  the 
court  that,  if  the  defendant  is  allowed  to  move 
into  said  property  and  establish  his  homestead, 
then  the  plaintiff  would  be  unable  to  foreclose 
faiB  lien  against  said  propertf.  Wherefore  the 
plaintiff  praya  tor  an  injunction  to  restrain 
the  said  R.  T. '  Hammersley  from  taming  over 
•aid  property  to  the  defendant  until  the  plain- 
tiff's debt  is  fully  paid,  as  provided  in  the  con- 
tract between  the  defendant  and  the  said  Ham- 
meisley,  and  restraining  the  said  W.  E.  Nor- 
ton from  moving  into  said  property  until  the 
plaintiff's  debt  herein  is  paid,  as  is  fully  pro- 
▼ided  for  in  the  eontiaet  hetween  said  centract- 
izi«  parties." 

TTjxm  the  presehtation  of  the  petition  for 
injunction  to  Hon.  Harvey  Harris,  county 
indge  of  Wichita  connty,  the  following  flat 
'viras  Indorsed  thereon,  to  wit: 

"The  foregoing  prayer  for  injunction  consid- 
ered, it  is  ordered  that  the  clerk  of  the  county 
court  of  Wichita  county,  Tex.,  issue  a  writ  of 
iojnnction  in  all  things  as  prayed  f»r  in  the 
above  upon  the  petitioners  executing  to  the  de- 
fendant. Norton,  a  bond  with  two  or  more  good 
stnd  sufficient  sureties,  in  the  sum  of  five  hun- 
dred (1500.0(9,  conditioned  as  the  law  requires. 
[Signed  by  the  judge.]" 

Upon  the  execution  and  filing  by  the  idaln- 
ttff  of  a  bond  in  the  sum  of  tSOO,  the  writ 
o-f  injunction  issued,  directed  to  both  Norton 
a.xid  Hammersley,  and  was  served  <»,  each  of 
-tliem.  Norton  alone  appeals,  and  has  filed 
In  tlie  lower  court  his  supersedeas  bond  In 
Use  snm  of  |B00. 

We  are  unable  to  understand  upon  what 
^z-onnd  the  county  judge  granted  the  writ 
Iti  Is  not  alleged  in  plalntiff'a  petition  that 
t^e  defmdant  Norton  owes  plaintiff  any- 
tjmng.  If  any  cause  of  action  is  alleged  as 
saf^inst  Norton,  it  is  a  foreclosure  of  a  sub- 
contractor's lien  upon  real  estate,  of  which 
a.otion  the  coun^  court  would  have  no  Juris- 


diction. Furthermore,  it  Is  not  alleged  that 
the  statutory  steps  provided  to  fix  such  lien 
bad  been  followed,  and  in  fact  the  statement 
in  the  petition  "that,  U  the  defendant  is  al- 
lowed to  move  into  said  property  and  estab- 
lish his  homestead,  then  the  plaintiff  would 
be  unable  to  foreclose  a  lien  against  said 
property,"  would  seem  to  be  tantamount  to 
an  allegation  that  the  procedure  required  by 
statute  to  fix  the  lien  had  not  been  followed. 
If  the  house  was  erected  as  a  homestead,  de- 
fendant, Norton,  ToAag  a  married  man,  in  or- 
der to  fix  and  secure  a  lien  npon  the  aame, 
it  would  be  necessary  that  a  contract  In 
writing  be  made  and  entered  Into  prior  t» 
the  furoistilng  of  any  material,  or  the  per- 
formance of  any  labor,  and  executed  by  the 
owner  and  his  wife  in  the  manner  required 
in  making  the  sale  of  a  homestead,  as  pro- 
vided In  article  6631,  Vernon's  Sayles'  Texas 
Civil  Statutes.  If  defendant,  Norton,  was 
not  married,  then  the  steps  to  be  taken  to  fix 
the  lien  are  provided  in  artldes  6621,  5622, 
and  6623,  as  amended  and  added  to  in  Acta 
of  the  Thirty-Fourth  Legislature  1915,  p. 
223.  Article  5623,  as  amended,  and  article 
5623a  provide  for  the  execution  of  a  written 
contract  for  the  erection,  repair,  or  improve- 
ment of  a  building,  said  contract  to  be  filed 
with  the  connty  clerk  of  the  county  where 
the  property  is  situated,  and  the  execution 
and  filing  with  the  connty  clerk  before  the 
work  is  l>egun  of  a  good  and  sufficient  bond 
^  the  oontractor,  and  further  provides  that 
suit  may  be  filed  on  this  bond  "by  the  owner, 
subcontractor,  workmen,  laborers,  mechanics, 
and  furnishers  of  materials,  or  any  of  them, 
and  they  and  each  of  them  shall  have  the 
right  to  recover  on  said  bond  In  the  same 
manner  as  if  the  bond  were  made  payable  di- 
rectly to  them."  And  it  ia  further  provided 
in  article  6628a  that  said  bond  "shaU  guar- 
antee the  poymoit  of  such  claims,  regardless 
of  whethw  or  not  they  are  secured  by  any 
lien."  But  there  la  no  allegation  in  the  pe- 
tition that  the  salt  la  on  this  bond  «r  that 
any  bond  was  ever  executed,  and  in  fact  it  is 
evident  from  the  reading  of  the  petition  that 
no  reliance  is  placed  on  the  provlaions  of  the 
1915  statute. 

If  the  plaintiff  had  fixed  his  Hen  as  pro- 
vided by  law  prior  to  the  filing  of  this  suit, 
tha  ooenpancy  by  the  owner  «f  the  building 
would  not  impair  such  lien,  and,  If  he  had 
not  fixed  such  lien,  certainly  he  could  not 
avoid  the  consequences  of  his  failure  by  de- 
priving the  owner  of  tlie  right  to  occupy  the 
premises. 

Finding  no  sound  basis  to  support  the  ac- 
tion of  the  trial  court  in  granting  the  writ, 
the  judgment  of  the  court  below  is  reversed, 
and  the  court  below  is  ordered  to  dismiss, 
at  plaintiff's  costs,  the  petition  for  injunc- 
tion. 
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IiJiNDON  T.  HALCOMB.    (No.  8330.) 

<Court  o<  Oivil  Appeals  of  Texas.    Ft  Worth. 
Feb.  19,  1916.)    • 

1.  Altebation  or  Instbuiients  <=s>9— Note— 

"AXTEBATION." 

Where  the  plaintifTg  assignor  and  defend- 
ant, parties  to  a  contract  or  order  with  a  note 
attached,  intended  and  understood  that  the  note 
was  not  to  be  detached,  its  detachment  for  the 
purpose  of  negotiations  was  a  material  "altera- 
tion*' of  the  note. 

[£}d.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.   ii  47-63;    Dec.  Dig. 

<|P99. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Alteration.] 

2.  Bnxs   AND    Notes    <&=9378  — Bona   Ii^de 
HoLDEB— Defense— Altebation  or  Note. 

A  material  alteration  of  a  note  precludes 
any  daim  on  the  part  of  the  holder  to  protec- 
tion as  an  innocent  punUiaser  for  value  without 
iiotice.  .    . 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  985-992;  Dec.  Dig.  «s» 
3T8.] 

8.  Bills  and  Notes  «=362(>— SumciBNCT  ov 

Evidence— Fbaud. 

Evidence  in  a  suit  on  a  note  detached  from 
a  written  contract  or  order  executed  by  defend- 
ants and  plaintiff's  assignor,  held  to  sustain  a 
finding  that  the  contract  vr  order  had  been  ob- 
tained for  the  fraudulent  purpose  of  getting  pos- 
session of  the  note  and  realizing  on  it  by  trans- 
fer to  a  third  party. 

[Ba.    Note.— For  other  cases,    see  Bills   and 
Notes,  Cent   Dig.  i{  1813,  1832,  1836,   1837; 
Dec.  Dig.  «s>520.] 
4.  Bills  and  Notbb  ^s962&— SmmcixiiaT  at 

Etidencb— Bona  Fide  Pubchaseb. 

Evidence  in  such  suit  held  to  sustain  a 
finding  that  the  plainttff  was  not  an  innocent 
purchaser  of  the  note  before  maturity  without 
notice  of  any  defense  thereto. 

[EU.   Note. — For   other   cases,   see    Bills   and 
Notes,  Cent.  Dig.  {$  1832-1839 ;    Dec.  Dig.  <^=> 
626.] 
6.  Evidence    <&=5»7&— Pbesohption— Failube 

TO  Produce  Evidence. 

The  failure  of  a  party  to  produce  evidence 
within  his  control  raises  the  presumption  that 
if  produced  it  would  operate  against  him. 

[E}d.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  {  95;   Dec.  Dig.  «S=»75.] 
6.  Bills  and  Notes  *=»525— Good  Faith— 

clbcumstanttal  evidence. 

In  an  action  in  a  suit  on  a  note,  the  is8i)e 
of  the  plaintiff's  bad  faith  in  its  purchase,  like 
the  issue  of  his  assignor's  fraud  in  obtaining 
it,  could  be  established  by  circumstantial  evi- 
dence. 

[EJd.  Note.^Por  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  11  1832-1839;  Dec.  Dig.  «=» 
526.] 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 

Action  by  A.  C.  Iiandon  against  V.  8.  Hal- 
comb.  Judgment  tor  defendant,  and  plain- 
tiff appeals.    Affirmed. 

B.  E.  Carswell,  of  Decatur,  for  appellant. 
Batliff  &  Spencer,  of  Decatur,  for  appellee. 

DUNKLIN,  J.  V.  S.  Halcomb,  the  pro- 
prietor of  a  drug  store  in  the  town  of  Bridge- 
port, gave  a  written  order  to  the  Vernon  Ad- 


veptlslng  GomptLOfot  Sdhell  Ciiv,  Mo.,  for 
a  piano,  a  set  of  sllvier,  fountain  pens,  aud 
advertising  matter  to  be  shipped  by  the  com- 
pany to  Halcotnb,  and  attached  to  the  order 
was  Halcomb's  promissory  note,  payable  to 
the  advertising  company,  or  order,  for  $400. 
The  note  and  order  were  on  the  same  piece 
of  paper,  but  were  separated  by  a  perforated 
line.    The  order  reads  as  follows: 

The   Vernon   Advertising   Company,   ot   Schell 
City,  Mo. 

Pianos  Direct  From  the  factory. 

Town,  Bridgeport  State,  Texas.  6/23A914. 
County,  Wise.  Post  Office,  Bridgeiwrt  Tei. 
Gentlemen:  Upon  approval  of  this  order, 
please  deliver  to  me  at  your  earliest  convenienc(>, 
f.  o.  b.  factory  or  distributing  point,  the  good^ 
described  in  this  order,  with  the  understanding 
that  this  is  to  be  the  exclusive  order  for  thi3 
town,  I  or  we  understand  that  this  order  can- 
not be  countermanded.  This  order  shall  con- 
tain the  following  goods: 

1  piano  (guaranteed  for  10  years). 

2,600  duplicate  tickets. 

250  piano  circulars. 

250  nomination  letters. 

1  piano  stooL 

288  fountain  pens. 

250  pen  diculars. 

Merchant's  instructiona. 

1  26  PC.  silver  set 

250  silver  set  circulars. 

2,600  trade  cards. 

Contestants'  instructions. 

Price  $400,  Payable  Five  Payments. 
We  guarantee  the  sale  of  288  fountain  pens  at 
$1.60  each  by  the  close  of  the  contest:  Provid- 
ed, the  contest  is  run  at  least  26  wedcs  from 
opening  date  according  to  the  advertised  plana 
as  per  regular  printed  circulars  furnished  by 
the  Vernon  Adv^tising  Company  and  awards 
all  prizes  accordingly,  reports  the  gross  sales 
of  pens  each  30  days,  during  the  contest  and 
makes  each  and  every  payment  on  the  date  or 
within  5  days  from  the  date  when  due.  In  case 
the  undersigned  should  for  any  reason  desire  tu 
close  the  contest  before  all  the  pens  have  been 
sold,  then  the  Vernon  Advertising  Oompany 
agrees  to  purchase  all  pens  remaining  unsold. 
'The  undersigned  hereby  accepts  the  above  condi- 
tions and  agrees  that  failure  on  his  part  to  ful- 
fill any  of  the  above  conditions  will  and  does 
hereby  release  the  Vernon  Advertising  Oompanv, 
of  Schell  CSty,  Mo.,  from  any  liability  on  this 
contract 

We  hereby  appoint  the  undersigned  as  agent 
for  the  Vernon  Viano  at  Bridgeport  Texas,  aad 
agree  to  pay  him  a  commission  of  $50.00  on 
all  sales  made  at  the  regular  retail  price  of 
$350.00,  or  through  said  agent  commission  pay- 
able out  of  the  first  money  received  trata  such 
sale.  No  other  agreements  or  conditions  not 
embraced  in  this  regular  printed  form  will  be 
accepted  or  recognised.  This  order  is  taken  in 
duplicate, 
reigned]  V.  S.  Halcomb. 

By  B.  Kupton,  Representative. 

It  appears  that  these  documents  were  ex- 
ecuted by  Halcomb  la  pursoance  of  an  ad- 
vertising scheme  suggested  and  pr<%>osed  by 
a  traveling  agent  of  the  advertising  company. 

The  present  suit  was  instituted  by  A.  C. 
Landon,  residing  at  St  Louis,  Mo.,  against 
Halcomb  upon  the  note  so  ezecutt^  which 
had  been  detached  from  the  written  order 
The  plaintiff  alleged  that  be  was  an  Innocent 
purchaser  of  the  note  for  value  before  ma- 
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turlty,  and  firoia  a  Judgment  In  favor  ot  the 
defendant,  the  plalntUC  hfts  a(ipealed> 

Tbe  evidence  showed  beyond  controversy 
that  the  defendant  received  144  of  tbe  fcun- 
talu  seoB  and  practicaUy  all  tbe  other  arti- 
cles menti(nied  In  tbe  order,  except  the  piano 
and  stool ;  and  that  defendant.  In  pursuance 
of  the  advertising  scheme  planned  and  ar- 
ranged by  the  company,  advertised  to  give 
away  the  piano  and  oOner  artlctes  as  priiws ; 
that  the  piano  and  stool  never  reached 
Bridgeport  in  time  to  be  oaed  in  aoooidaoce 
with  such  advertising,  although  the  defend- 
ant made  repeated  demands  therefor;  that 
later  tlie  piano  did  arrive  at  Bridgeport,  c<bi- 
slgned  to  shipper's  order,  but  that  the  adver- 
tising company  failed  and  refused  to  send  de- 
fendant any  bill  of  lading  for  said  piano,  and 
In  the  absence  of  which  the  defendant  was 
unable  to  get  It,  and  in  consequence  of  which 
the  defendant  never  received  It. 

Tbe  case  was  submitted  to  a  Jury  upon  spe- 
cial issues,  and  the  Jury  found  that  the  arti- 
cles received  by  the  defendant  were  of  no 
value;  that  the  advertising  company  at  the 
time  said  contract  was  made  did  not  intend 
*  to  comply  with  Its  contract  to  ship  the  goods 
mentlcmed  in  the  ofder;  that  the  company 
entered  into  the  contract  for  the  fraudulent 
purpose  of  getting  possession  of  the  notes  and 
realizing  thereon  by  transferring  the  same 
to  some  other  person.  Tbe  Jury  further 
found  that  the  plaintiff,  Landon,  was  not 
a  purchaser  of.  the  not^  In  tbe  usual  course 
of  trade  and  in  good  faith  for  value, 
and  that  at  the  time  he  purcliased  it  he 
bad  notice  that  the  same  was  given  as 
a  consideration  for  tbe  obllgaticm  con- 
tained in  the  written  order  referred  to 
above,  and  that  the  advertising  company  had 
obtained  tiie  note  for  tbe  fraudulent  purpose 
of  cheating  defendant  Tbe  Jury  further 
found  that  it  was  the  intention  of  tbe  par- 
ties to  said  note  and  written  order  at  the 
time  those  Instruments  were  executed  and 
delivered  that  the  same  were  to  remain  at- 
tached, together,  as  they  were  attached  when 
executed,  and  to  remain  so  until  tlie  obliga- 
tioos  of  both  parties  were  fully  compiled 
with,  and  that  the  note  was  detached  from 
tbe  order  without  defendant's  OHiBeiit.  The 
Jury  further  found  that  at  the  time  plaintiff 
parduuBed  Uie  note  he  had  notice  that  the 
same  bad  been  attached  to  said  order  when 
those  instruments  were  executed  and  deliv- 
ered, and  that  the  same  had  been  detached 
witbout  the  cwisent  of  the  defendant.  Tliey 
further  found  that  the  goods  mentioned  in 
tbe  order,  and  for  which  tlie  note  was  given, 
were  intended  to  be  used  in  furtherance  of  a 
lottei^  sdieme,  and  tint  plaintiff  knew  of 
tliat  fbct  at  the  time  he  bought  the  note, 
and  that  the  separation  of  the  note  from  the 
order  was  a  material  alteration. 

Tbe  facts  so  found  by  the  Jury  were  plead- 
ed, «rt)Btantlslly,  by  Halcomb  as  defenses 
to  tbe  suit    All  tbe  findings  of  the  Jury  liave 


been  attacked  by  appeUaat  as  being  unsup' 
ported  by  the  evidence,  and  the  contention  is 
made  that  the  evidence  ccMiclusively  shows 
that  plaintiff  was  an  innocmt  purcl>aser  of 
the  note  before  maturity  for  value  without 
notice  of  any.  defenses  thereta 

[1,2]  Tbe  evidence  shows  conclufllvety  that 
the  note  in  suit  and  the  order  for  goods  em- 
bodying contractual  oUlgatioDB  on  tlie  part 
of  tbe  Vernon  Advertising  Company,  as 
well  as  on  the  part  of  defendant,  Balcotmb, 
wbidi  was  originally  attached  thereto,  were 
parts  and  parcels  of  one  c<mtract.  If  at 
the  time  tlie  contract  was  executed  tlie 
parties  thereto  Intended  and  understood 
that  the  note  was  to  remain  permanentiy 
attached  to.  tlie  order,  as  found  by  the  jury, 
then  it  follows  that  the  separation  of  the 
order  from  the .  note  for  the  purpose  of 
negotiating  the  note  was  a  material  alt^a- 
tlon  of  the  note  which  preclnded  any  dalm 
on  the  part  of  plaintiff  that  he  should  be  pro- 
tected as  an  innocent  porcliaser  and  bidder 
of  the  note  for  value  wlUiout  notice  of  any 
defense  thereto.  Baldwin  v.  Haskell  Nat 
Bank,  104  Tex.  122,  133  B.  W.  864,  134  8.  W. 
1178;  Otto  V.  Halff,  89  Tex.  384,  34  S.  W. 
910,  59  Am.  St  Bep.  66;  1  Ruling  Case  Law, 
p.  990;  2  Corpus  Juris.  1176  and  1210;  Rocb- 
ford  V.  McGee,  16  S.  D.  606,  94  N.  W.  695,  61 
li.  R.  A.  335,  102  Am.  St  Bep.  719.  And  this 
is  true  notwithstanding  the  fact  that  the  or- 
der was  attached  to  tbe  note  by  a  perforated 
line,  thus  rendering  the  separation  of  the 
two  Instruments  in  such' a  manner  as  possi> 
bly  to  mislead  the  purchaser  of  the  note. 
Stephens  v.  Davis,  85  Tenn.  271,  2  S.  W.  382 ; 
First  Nat  Bank  v.  Dorsey,  166  S.  W.  54; 
BotheU  V.  Schweitzer,  84  Neb.  271, 120  N.  W. 
1129,  22  U  B.  A.  (N.  S.)  263,  133  Am.  St 
R^.  623. 

[3, 4]  We  are  of  the  (pinion,  further,  that 
the  evidence  was  sufflcient  to  support  tbe 
findings  referred  to  above,  and  also  the  fur- 
ther finding  by  the  Jury  that  platntiff  was 
not  an  innocent  purchaser  and  holder  of  the 
note.  Whll6  testimony  introduced  by  plain- 
tiff to  refute  the  latter  finding  was  positive.in 
terms,  yet  there  were  circumstances  which 
tended  to  show  tbe  contrary  and  which  pre- 
sented more  than  a  mere  su^idon  that  such 
testimony  was  tmtrue.  The  pordiase  of  the 
note  in  8t  Louis,  Mo.,  wltliln  three  days  after 
its  execution,  in  Bridgeport  Tex.,  for  afl  ad- 
mitted discount  of  12^  per  cent.,  tbe  fiillure 
of  plaintiff  to  show  how  the  indebtedness  for 
which  the  note  was  further  discounted,  as 
claimed  by  plaintiff,  arose,  his  failure  to 
show  wliat.  If  any,  investigation  lie  made  to 
determine  the  solvency  of  the  maker  of  the 
note  before  be  purchased  it,  bis  implied  de- 
nial of  a  lifelong  and  intimate  acquaintance 
with  Boatwrigbt  the  manager  of  the  Vernon 
Advertising  Company,  as  established  by  sev- 
eral disinterested  witnesses  residing  in  Schell 
City,  Mo.,  and  his  further  Implied  denial  that 
he  was  In  tbe  habit  of  making  ftreqoent  trips 
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to  Schell  Olty  wbere  Boatwright  conducted 
tbe  buslneas  of  payee  of  tbe  note,  aa  testi- 
fied to  by  several  of  the  same  witnesses, 
were  some  of  tbe  drcumstances  -wbich  tend- 
ed to  Impeach  the  alleged  good  faith  of  plain- 
tiff In  the  purchase  of  the  note. 

[6]  Pertinent  to  the  failure  of  plaintiff  to 
explain  fully  the  discount  of  the  principal  of 
the  note  In  his  purchase  and  his  failure  to 
explain  what  Inrestlgatlon,  If  any,  lie  made 
with  respect  to  the  solvency  of  the  maker 
before  he  purchased  tbe  note,  we  wlah  to  cite 
the  familiar  rule  that  a  fkUure  of  a  party 
to  produce  evidence  within  his  control  raises 
the  presumption,  under  circumstances  like 
the  present  suit,  that  if  produced  It  would 
operate  against  him.  Mitchell  v.  Napier,  22 
Tex.  120;  &,  H.  &  S.  A.  Ry.  v.  Toung,  45  Tvx. 
Glv.  App.  430,  100  8.  W.  908. 

[S]  The  issue  of  bad  faith  in  the  purchase 
of  the  note,  like  the  Issue  of  fraud,  could 
be  established  by  circumstantial  evidence. 

Hie  findings  of  the  ]ui7  indicated  above 
were  decisive  of  tbe  whole  case  in  favor  of 
appellee,  and  therefore  the  Judgment  is  af- 
firmed. 

Affirmed. 


onur,  0.&S.V.  rt.  go.  v.  hicks  et  uz. 

(No.  1698.) 

(Court  of  (Tlvil  Api>eals  of  Texas.    Tezarkana. 
March  16,  1916.) 

Dbath  «=»90(S)— Daica.gi»— BzaEBBiVB  Dak* 

▲oas. 

In  an  action  by  surviving  parents,  al>out 
66  years  old,  for  the  death  of  their  son  of  22, 
where  it  appeared  that  plaintifh  were  fanners 
and  stock  raisers,  worth  about  f30,000,  that  de- 
ceased was  skilled  in  such  business,  and  when 
at  home  had  helped  them  in  their  business  and 
housebcdd  work,  that  he  was  considerate  of 
their  health,  and  had  called  a  physician  to  see 
them,  and  had  stated  that  he  intended  to  remain 
unmarried  while  his  mother  lived,  a  verdict  of 
$3,500  was  excessive,  and  a  remittitur  of  $2,- 
400  called  for. 

raa.  Note.— For  other  eases,  see  Death,  Cent 
Dig.  H  126,  128,  130:   Dec.  Dig.  <S=>99(5).] 

A-ppeal  from  Distrtet  Court,  Hunt  (3onnty; 
A.  P.  Dohoney,  Judge. 

Action  by  W.  F.  Hicks  and  wlfie  agaiast  the 
Oulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny. From  a  Judgment  for  plain tUTs,  def aid- 
ant appeals.  Affirmed  conditionally,  upon 
filing  of  a  zemitthur;  oOierwise,  reversed, 
and  cause  mnanded. 

Terry,  Gavin  &  MiTia  and  A.  H.  Oulwell, 
all  of  Oalveeton,  and  Dinsmore,  McMahan  & 
Dinsmore,  of  GreenvUIe,  for  appellant  B.  Q. 
E^ans  and  B.  L.  Carpenter,  both  of  Green- 
ville, for  appellees. 

USVY,  J.  This  la  an  action  by  the  parsnts 
for  the  death  of  their  son,  22  years  old,  who 
waa  killed  in  the  wreck  of  a  freight  train  due 
te  appellant's  negUgoioe.  At  the  time  of  tbe 
wreck  the  son  was  in  the  employ  of  the  ai>- 


peUant  as  a  btaKeman,  and  was  on  top  oC  one 
of  the  cars  forming  tbe  train.  The  petition 
averred,  and  there  is  involved  In  the  verdict 
of  the  Jury  the  finding,  that  the  wrecking  of 
the  train  was  due  to  negligence  of  the  appel- 
lant, prmdmateiy  causing  the  injury.  In  op- 
erating the  train  at  too  great  a  rate  of  speed 
over  trade  not  reasonably  safe  l>ecause  of 
its  defective  condition.  There  la  evidence  to 
sui^it  the  finding  of  fact  made  by  the  Jury, 
and  we  tAogt  such  finding.  The  verdict  is 
for  |7,0(K>;  the  trial  court,  though,  reqnlred 
a  remittitur  of  $3,500. 

In  the  former  appeal  of  this  case  (Bailway 
Ca  V.  Hicks,  166  S.  W.  1190)  the  evidence 
respecting  the  award  of  damages  is  substan- 
tially set  out,  which  is  referred  to  and  made 
a  part  hereof.  We  do  not  tlilnk  the  facts 
of  the  present  appeal  in  respect  to  the 
amount  (rf  the  verdict  substantially  differ 
from  those  of  the  fm-mer  appeal  In  that 
case  it  was  concluded  that  the  great  weight 
of  the  evidence  did  not  Justify  the  award  of 
a  greater  amount  of  damages  than  $1,100. 
We  have  reached  the  same  condnsimi  In  the 
present  appeal  as  in  Uie  former  one,  and  are 
nnwUllng  to  approve  tlie  amount  of  $3,600, 
upon  the  ground  that  it'  la,  in  point  of  fiict; 
we  think,  exces8iv& 

We  have  considered  the  other  assignments 
at  error,  and  think  they  should  be  overraled. 

l%e  Judgment  in  this  case  is  revorsed,  and 
the  cause  remanded,  unless  the  appellees, 
witliln  15  days,  shall  enter  a  remittitur  in 
the  sum  of  $2,400,  in  which  evoit  the  Judg- 
ment will  then  l>e  affirmed. 


DONALDSON  v.  McELROT.    (No.  1883.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
March  Id,  1916w) 

Appeal  and  Ebboe  ®=>499(4)— Rbvmw— Nb- 

OESsmr  OF  Objection. 

An  assigament  of  error  in  giving  a  peremp- 
tory instruction  will  not  be  considered  where 
tlie  record  fails  to  show  that  an  objection  wu 
made  and  exception  reserved  in  the  trial  court, 
aa  required  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  2298;   Dec.  Dig.  «=>499(4).] 

Appeal  from  District  Court,  EOU  County; 
Horton  B.  Porter,  Judge. 

Action  by  E.  A.  McElroy  against  J.  S.  Don- 
aldson. JudgniKit  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Wood  &  Wood,  of  Dallas,  and  Walter  Col- 
lins and  B.  T.  Cummings,  both  of  HlUatwro, 
for  appellant.  M<Mtrow  &  Morrow,  of  EQlla- 
borOk  for  appelleCk 

HODGES,  J.  Th«  appeUee  broni^  tiiia 
suit  on  a  promissory  note  tor  tbe  sum  of 
$319.60,  togetlier  with  interest  and  attorney's 
fees,  and  sought  a  foEecIosnre  of  a  vendor's 
lieu  on  block  66  in  tbe  town  of  Odessa,  Tex. 
The  appellant,  after  a  general  denial,  admlt- 
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ted  tiK  execnUon  of  the  note;  but  ideaded  a 
tallvre  of  GonaidBratioo  and  dainages  for 
ndareinBeiitatlMi  and  fraud  as  an  offset  At 
tbe  ooaaiaalaa  of  tbe  erldenoe  tba  coart  gave 
a  peremptory  instroctlon,  directing  a  verdict 
tn  taTor  of  tbe  ptaintlfl  for  tite  amount  sued 
for,  and  entered  Judgment,  forecloBiDg  tbe 
vendor's  lien. 

In  tbia  appeal  tiie  <Nily  as8lgnm«its  of  er- 
ror presented  are  those  whldi  comidain  of 
tbe  action  of  tbe  coart  in  giving  tbe  peremp- 
tory instmctimi.  There  was  no  objection 
made  to  this  charge  of  tbe  conrt,  nor  any  ex- 
oepticxis  reserved.  It  has  heretofore  been 
held  by  this  conrt  that  assignments  of  tills 
character  will  not  be  considered  where  the 
record  falls  to  show  that  objections  were 
made  and  exceptl(ms  reserved  in  tbe  trial 
coart,  as  required  by  tbe  statute.  Denlson 
Cotton  Mill  Co.  V.  McAmls,  176  8.  W.  621. 
See,  also,  Walker  v.  Haley,  181  S.  W.  659, 
for  a  collection  of  similar  mlings  by  other 
Courts  of  Civil  Appeals.  We  adhere  to  tbe 
ruling  referred  to,  and  decline  to  consider 
the  assignments  of  error. 

There  appearing  no  fundamental  error  that 
would  Justify  a  reversal  of  tbe  Judgment,  it 
Is  affirmed. 


OSBORNB  ft  BECK  v.  SANDBRS. 
(No.  1604.) 

(Court  of  Civil  Appeals  of  Texas.    Texaikana. 
Mardi  8.  1916.) 

JUDOKKNT  «s»266(l>— Sttppokt  bt  Fiwdimos. 
In  suit  by  realty  brokers  for  damages  be- 
cause of  the  owner's  breach  of  contract  to  give 
them  the  exclusive  right  to  sell  a  tract  of  land 
for  a  specified  time,  where  tbe  finding  that  the 
owner  had  not  so  contracted  was  inconsistent 
with  another,  bnt  there  were  other  findings,  de- 
nominated conclusions  of  law,  first,  that  the 
terms  upon  which  the  owner  was  willing  to  seU 
bad  never  been  stated  by  him  and  communicated 
to  tbe  party  to  whom  plaintiffs  expected  to  sell, 
And  second,  that  it  could  not  be  said  from  tJie 
evidence  that  snch  party  would  have  been  ready, 
wiUing,  and  able  to  comply  with  tbe  terms  plain- 
tiffs might  have  Imposed,  judgment  for  detend- 
ant  was  proper. 

[Ed.  Kote. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  446,  454 ;  Dec  Dig.  <S=256a) ; 
Beplevin,  Gent.  IKg.  {  393.] 

Appeal  from  Navarro  County  Court;  R.  B. 
Owens,  Judge. 

Suit  by  Osborne  &  Beck  against  I.  A.  San- 
ders. BYom  a  Judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

Lawrence  Treadwell,  of  Corsicana,  for  ap- 
pellanta  Richard  Mays,  of  Corsicana,  for 
appellee. 

WIUiSON,  O.  J.  Tbla  was  a  suit  by  ap- 
pellants, real  estate  brokers,  for  damages 
whldi  they  claimed  they  suffered  because  of 
a  breach  of  an  undertaking,  they  alleged,  of 
appellee  to  give  them  for  a  time  spedfled  an 
exidoslve  right  to  sell  a  tract  of  land  belong- 
ing to  blm,  and  which  be  bimaelf  sold  before 


tbe  expiration  of  that  tbn&  Hie  court  foond 
asa  fact  that  appellee  bad  not  so  contracted. 
Tbe  finding  Is  attadud  as  not  warranted  by 
Qie  evldenoe,  and  all  of  tbe  aaslgMrwmts  of 
error  are  predicated  on  the  oorrectness  of 
Chat  oootenttim.  It  Is  true  tbe  witness  Watts 
testified  to  facts  wblch  migbt  have  supported 
a  finding  to  tbe  contrary  of  tfae  one  complain- 
ed of,  but  the  finding  clearly  was  warranted 
by  the  teaOinony  of  an>eUee.  It  may  be  that 
tbe  finding  is  not  ooMristent  with  another  one 
made  by  tbe  court,  the  dev^mtb ;  b«t  tbe  cor- 
rectness of  tbe  Jndgmoit  Is  net  qnestloaed  on 
that  ground.  And  if  it  was,  and  If  it  shonld 
be  held  that  tbe  ^Eeet  of  tbe  twe  findings 
was  to  leave  the  qaesUiHi  as  bo  whether 
there  was  sDdi  a  contract  or  not  andeter- 
mined,  the  Judgment  should  be  sustained  oa 
otber  findings  made  by  tbe  court,  to  wlti 
(1)  niat  the  terms  upon  wblch  appeUee  was 
wUUng  to  sell  the  land  had  never  been  stated 
by  appellee  and  communicated  to  Watts,  to 
whom  aivdlants  expected  to  ssU  tbe  land; 
and  (^  that  It  could  not  be  said  from  ttie  evl> 
deuce  that  Watts  would  have  been  wUling, 
ready,  and  able  to  comply  wttb  tbe  terms 
app^ee  might  have  imposed.  Tbese^fiadlngs 
of  tact,  tboogh  amcmg  those  deaoadaated  by 
the  ooort  "conclusions  of  law,"  caaaot  be  ig- 
nored. Trust  Co.  v.McOartby,S4S.  W.  806; 
Robertson  v.  Kirby,  26  Tex.  av.  App.  432.  61 
S.  W.  867. 
The  Judgment  is  affimed. 


WESTERN  NAT.  BANK  OF  HEREFORD 
V.  LATTQHIilN  et  aL     (No.  948.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  22,  1916.    Rehearing  Denied 

AprU  12,  1916.) 

BiLU  Ai*n  Noras  «=>S65(2)— Bona  Fidx  Pitk- 
CHA8UB  —  BqurrABLS  BsToppEC,  —  What 
CoirsTiTUTss. 

Where  the  owner  of  a  note  allows  it  to  be 
made  to  a  third  person  and  permits  such  third 
person  to  exercise  complete  dominion,  one  re- 
ceiving tbe  note  in  good  faith  without  notice, 
though  after  maturity,  is  entitled  as  against  the 
owner  to  enforce  payment ;  the  owner  being  es- 
topped. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  944,  959;    Dec.  Dig.  «==» 

OD0(2).J 

Appeal  from  Deaf  Smith  County  Court; 
Jaa.  A.  Hughes,  Judge. 

Action  by  tbe  Western  National  Bank  of 
Hereford  against  N.  A.  Laugblln  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  rendered. 

Knigbt  &  Slaton,  of  Horetord,  for  appel- 
lant. CaA  Gllliland,  of  Hereford,  tor  appel- 
lees. 

HAiJj,  3.  Tbe  appellant,  as  plaintiff  be- 
low, sued  N.  A.  Laugblln,  as  the  maker  of  a 
promissory  note,  for  $390.61,  and  sought  to 
foreclose  a  chattel  mortgage  up<m  certain 
property  of  the  alleged  value  of  $600l    Tbe 


^s»For  oUiar  csmi  im  wma  toplo  and  KSY-NUUBBR  in  all  Kay-Nuabarail  DlcaaU  and  Indasaa 

Digitized  by  LjOOQ  IC 


1102 


384  SOUXHWESTEBN .'  BBFORTBB 


CXU. 


lietltlon  alleges  tbat  the  note  was  executed 
by  Laoghlin,  la  tsfor  of  8.  S.  Branta,  and 
vaa  thereafter  Indorsed  and  deUrered  by 
BTanta  to  appellant  bank,  in  th«  regular 
teurse  (tf  bnsineaa.  According  to  ttae  allega- 
tions, the  note  was  executed  the  30th  day  of 
March,  1912,  bearing  interest  at  10  per  cent, 
from  date,  due  in  one  year,  and  ccmtained 
a  provision  for  10  per  cent,  attorney's  fees. 
S.  J.  Dodson  was  made  a  defendant,  upon 
the  ground  that  he  claimed  to  be  the  owner 
of  the  note.  Defendants  answered  by  gener- 
al denial,  and  specially  that  the  defendant 
Dodson  was  the  real  owner  of  the  note ;  that 
it  had  been  originally  executed  fbr  his  bene- 
fit and  was  held  in  trust  by  E-Vants,  the 
payee,  which  facts  were  known  to  the  idain- 
tifl  before  it  acquired  the  note.  He  further 
arierred  that  appellant  bank  held  the  note  as 
collateral  to  secure  c»tain  indebtedness  due 
it  £rc«i  Evants;  that  in  a  suit  In  the  district 
court  of  Deaf  Smith  county,  between  S.  J. 
Dodson  and  S.  S.  Bvants,  that  court  adjudg- 
ed the  note  to  be  the  propesrty  of  the  defend' 
ant  Dodaon.  It  is  also  <diarged  that  appel- 
lant bank  acquired  the  note  after  Its  maturi- 
ty. By  supplemental  petition,  the  bank  alleg- 
ed that  the  defendant  Dodson  was  estoiq^ 
to  claim  ownership  of  the  note  by  reasoe  of 
the  fact  tbat  he  had  permitted  It  to  he  ex- 
ecuted and  stand  In  the  name  of  Evants  as 
payee  and  bad  permitted  Evants  to  handle 
and  deal  with  the  note  as  if  ha  owned  it; 
that  on  a  former  occasion  defendant  Dodson 
had  assisted  Evants  in  procuring  the  appel- 
lant to  accept  the  note  as  collateral  on  anoth- 
er transaction,  without  disclosing  the  fact 
that  he  (Dodson)  claimed  any  interest  there- 
in. It  is  spedflcally  denied  that  the  bank 
had  any  knowledge  that  Dodson  claimed  to 
have  any  Interest  in  the  note  at  the  time  it 
acquired  the  same.  It  is  admitted  that  the 
note  was  acquired  from  ESvants  as  collateral 
to  secure  a  note  due  It  by  Evants  and  alleged 
that  Evants'  note  had  not  been  paid  off. 

Only  one  issue  was  submitted  to  the  Jury, 
vl»,: 

'^d  the  bank  know  at  the  time  it  acquired 
the  note  from  Evants  that  the  defendant  Dod- 
son claimed  any  interest  in  it?" 

To  this  issue  the  jury  replied  In  the  nega- 
tive. This  was  the  only  controverted  Issue 
of  fact  in  the  case.  Judgment  was  rendered 
that  the  bank  take  nothing  by  its  suit  and 
pay  all  costs,  and  that  the  defendant  Dodson 
should  recover  of  the  bank  the  title  and  pos- 
session of  the  note  sued  on. 

Appellee  Laughlin  filed  no  defense  to  the 
note,  but  filed  a  joint  answer  with  Dodson, 
as  above  stated.  Under  this  state  of  the  rec- 
ord, it  is  necessary  to  consider  only  one 
question;   1.  e..  If  the  true  owner  of  a  note 


permits  another  to  appear  as  the  owner 
thereof,  with  full  power  of  dlsiMsitiou,  over 
it,  who  tranafeni  the  posBessiim  to  innocent 
third  parties  for  value,  axe  such  third  par- 
ties entitled  to  protection,  even  though  the 
note  be  acquired  after  Its  maturity? 
j  In  the  case  of  Kemimer  v.  Huddleaton,  90 
Tex.  182,  37  S.  W.  1066,  the  Supreme  Court 
considered  this  question  and  reviewed  the 
early  authorltiee  In  this  state  appareitly 
bearing  upon  It.  Judge  Brown  used  this 
language: 

"This  case  does  not  fall  witiiin  the  cUbb  of 
I  cases  embraced  in  the  decision  of  this  court  in 
Walker  v.  Wilson,  79  Tex.  185,  14  S.  W.  798, 
15  S.  W.  402,  and  Weathered  v.  Schmidt,  9  Tei. 
623  [60  Am.  Dec.  186],  because  the  language 
used  in  the  indorsement  written  upon  the  back 
of  the  notes  is  of  a  chaiacter  which  evidwces 
ownership  of  the  notes  themselves  in  the  person 
to  whom  they  are  transferred.  The  rule  stated 
by  Mr.  Blgelow,  in  his  work  on  Estoppels  (page 
547),  is:  'That  where  the.  true  owner  of  prop- 
erty holds  out  another  or  allows  another  to  ap- 
pear as  the  owner  of  or  as  having  full  power  of 
disposition  over  the  property,  the  same  being 
in  the  tatter's  actual  possession,  and  innocent 
third  parties  are  thus  led  into  dealing  with  sndi 
apparent  owner,  they  will  be  protected ;  or, 
where  others  are  innocently  induced  to  acquire 
rights  in  derogation  of  the  secret  or  undisclosed 
claims  of  those  who  caused  such  action,  the 
rights  BO  acquired  are  secured,  wbetber. contest- 
ed at  law  or  in  equity.  Such  rights  do  not  de- 
pend upon  the  actual  title  or  right  or  authority 
of  the  party  with  \Hiom  they  have  directly  dealt, 
hut  are  derived  from  an  act  of  the  real  owner 
which  precludes  him  from  disputing  against 
them  the  existence  of  the  title  or  right  or  pow- 
er which  he  caused  or  allowed  to  appear  to  be 
vested  in  the  party  making  the  sale.'  •  *  • 
The  language  used  in  the  transfer  of  the  notes 
from  C.  E.  Siugletary  to  F.  M.  Huddleston 
clearly  indicates  that  for  value  paid  the  title 
is  passed  to  Buddleston,  and  if  Mrs.  Single- 
tary  signed  this  when  she  wag  a  feme  sole  shv 
is  estopped  to  recover  as  against  Kempner  or 
his  legal  representatives  who  acted  upon  the  ap- 
pearance of  title  in  Huddleston  as  shown  by 
the  indorsement"  May  v.  Martin,  73  S.  W. 
841. 

While  the  note  In  question  has  no  Indorse- 
ment upon  it,  Dodson's  testlmcHiy  without 
contradiction  shows  that  wdtfa  bis  knowledge 
and  consent  Laughlin  executed  the  note  to 
S.  S.  Evants  as  payee,  thus  voting  Evants 
with  absolute  authority  to  deal  with  the  note 
at  his  option.  The  jury  having  found  the 
only  issuable  fact,  viz.,  that  the  bank  had  no 
knowledge  of  Dodson's  ownership  at  the  time 
it  acquired  the  note  in  favor  of  the  bank,  the 
judgment  should  have  been  rendered  in  ac- 
cordance with  this  finding.  The  judgment  of 
the  lower  court  Is  therefore  reversed  and 
here  rendered  in  favor  of  the  Western  Na- 
tional Bank  of  Hereford,  ag^ainst  N.  A. 
I^iaugbUn,  for  the  full  amount  due  up<Hi  the 
note  and  that  S.  J.  Dodson  take  nothing. 

Reversed  and  rendered. 
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TEXAS  &  N.  O.  K.  CO.  v.  WEEM8  et  ■!.• 
<No.  I56S.) 

(Court  of  Chril  Appeals  of  Texas.     Texsrkana. 

March  2,  1916.    Rehearing  Denied 

March  30,  181&) 

1.  Appeai.  aitd'  Ebbob  4s»287(0)— Review  — 

ETIDKRCB  to  SOSVOMT  3vwst  FniDDfO— Mo* 

HON  TO  Ssr  Aside. 

In  the  absence  of  a  motion  to  set  aside  the 
jury's  findings,  an  assignment  of  error  based  on 
tlie  insnfflciene;  of  the  evidence  to  support  tfaem 
will  not  be  considered. 

[Ed.  Note.— For  other,  cues,  we  Appeal  and 
Error,  Cent  IHg.  S  iSOKvi;  Dec.  Dig.  «=» 
237(6).] 

2.  Appeal  akd  Bbbob  «=»1008(1)— Review— 
FiNDiires. 

A  finding  involved  in  a  judgment  must  be 
treated  with  as  much  deference  as  if  made  by 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  '  |  3965;  Dec.  Dig.  <8=3 
1006(1).] 

3.  Cakriebs  c=>46  —  FAHttna  to  B'umifiBH 
C  A  BS— Dakaoxs. 

Damages  for  breach  of  carrier's  contract 
to  deliver  cars  at  orchard  for  shipment  of  peach- 
es is  not  to  be  limited  to  cost  of  hauling  the 
fruit  to  the  depot,  where  it  does  not  appear 
that  it  could  and  would  have  been  cared  for  if 
taken  there,  but  rather  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Cirrlers, 
Cent  Dig.  {f  120,  12»-128;    Dec  Dig.  «=>45.] 

4.  Cabsiebs      «s>4S— Pixasino— VABiCAnClB— 
"On  ob  About.  " 

Plaintiff,  alleging  that  "on  or  about"  June 
14th  he  demanded  and  defendant  refused  to  fur- 
nish cars,  proof  that  it  was  on  that  day  of  July 
is  not  a  variance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  %%  120,  123-128;    Dec  Dig.  «=»4B. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  On  or  About.] 

5.  Carribrs  €=344  —  Special  Contbaot  to 
FnsNisH  Oa«8— Liability  tob  Bbeach. 

A  carrier  is  liable  for  the  consequence*  of 
its  breach  of  contract  to  furnish  cars  within  a 
shorter  time  than  required  by  statute,  thongh 
the  result  of  inability  was  due  to  an  unnsual  de- 
mand  for  cars. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |{  120-122,  230;   Dec  Dig.  <8=»44.] 

Appeal  from  District  Oonrt,  Cherokee 
COunly;   L.  D.  Gulnn,  Judge. 

Action  by  J.  B.  Weenu  and  others  against 
the  Texas  &  New  Orleans  Railroad  Company. 
Judgment  for 'plaintiffs,  and  defendant  ap- 
peals.    Affirmed. 

See,  also,  165  S.  W.  1194. 

John  T.  Garrison,  of  Houston,  and  Oolnn, 
Imboden  ft  Qulnn,  of  Rusk,  for  appellant. 
Norman,  Shook  ft  Gibson,  of  Rusk,  for  appel- 
lees. 

BODOBS,  J.  The  appellees  Instituted  this 
suit  to  lebover  damages  from  the  appellant 
for  the  breach  of  a  contract  to  furnish  them 
refrigerator  cars  upon  certain  dates  named 
in  tlie  petition.  It  is  alleged  that  they  were 
Joint  owners  of  a  peach  orchard  situated 
about  three  miles  from  Rusk,  Tez.,  near  the 
line  of  the  appellant's  railroad;   that  on  or 


:abane  the  1st  day  of  Jane,  I1919,  (Si6  a^iel- 
lant,  through  US  agent  Mzb.  01ark,'conti«£t- 
ed  With  the  appellees  to  fnsnlah  them  cer- 
tain refrigerator  cars  fortke  porpose  atmow 
ing^  their  tieacll  crop.  Tlie  contract  provided. 
It  l»  elatmed.  that  tbB'  teftlgeutot  oaM 
sboald  M  furnished  upon  one  day's  notioe, 
and  plaoed'  upon  a  .spur  near  their  orchard; 
that  on  or  about  the  Mth,  15th,  and  16th 
days  of  Jnne^  IdlO,  the  appellees  demanded 
of  the  appellant  the  cars  agreed  upon  and 
that  they  be  plaoed  on  this  spur  track;  that 
appellant  failitd  and  lefoaed  to  delivegt  the 
lefrlgerator  oars  In  ratponse  to  the  request, 
and  by  reason  of  that  iaUnre.the  appellees 
.sustained  damages  in  losing  an  optjoctantty 
to'ddp  ttielr  fralt  mte  cause  of  action  ap- 
pears to  be  based  upon  tiie  failure  of  the  ap- 
pellant to  deliver  refrigerator  cars  accord- 
ing to  the  terms  of 'a  special  contract,  and 
for  the  failure  to  deliver  cars  ae  required  by 
statute,  after  Qotic«  The  case  was  submitp 
ted  to  the  Jury  tuwib  q>eclal  Issues,  and  upon 
the  answers  of  the  Incy  the  appellant  moved 
for  judgment  In  its  favor.  This  motkm  was 
overruled  and  Judgment  entered  in  favor  of 
the  app^eee  for  the  sum  of  ^>860. 

[1, 2]  The  lliBt  asrigned  error  complains  of 
the  actloB  of  the  court  In  loidertaig  jud^ioit 
against  the  defendant, .  for  various  reasons 
stated,  among  whMi  Is  the  Insuffloieney  of' 
the  evidence  to  establish  a  binding  contract 
Ito  furnish  cars  at  a  -  particular  time  and 
place.  The  evidence  shows  that  the  oontraet, 
if  any,  was  made  with  Mrs.  L.  B.  ClailE ;  and 
the  Jury  found,  tn  reapoDse  to  the  questions 
snbB^tted,  that  Mrs.  dartc  was  at  the  time 
the'  agent  of  the  Texas  State  Railroad  and 
also  the  ageat  of  the  appeUant  for  the  pur- 
pose of  securing  shipments  of  peaches.  The 
Jury  further  found  that  the  appellant 
through  its  agent  Mra.  L.  A  Gbirk,  agreed 
with  the  appellees  that  If  they  (appellees) 
would  use  Padic  Fruit  Etxpress  cars  and 
route  their  lAlpments  in  part  over  the  appel- 
lant's line  of  railroad  the  at^peOant  would 
furnish  Padflc  Fruit  fiixpress  cars  and  have 
them  put  on  the  "ore  bed"  road  in  their  <oi>- 
chard,  and  would  prepare  to  handle  tbatr 
shipments  of  peaches  for  tlte  aeascHi  ot  lUO,. 
There  was  ao  oonudaint  of  this  finding  of  the 
jury.  This,  we  tfadnk,  is  tantamount  to  a  flnd> 
ing  that  there  was  an  agreement  betweea  the 
appellant's  agent  and  the  aweliees  to  fur- 
nish the  cars  referred  to  above.  That  these 
cars  were  not  fundsbed  after  notioe  and  de- 
mand is  undisputed.  It  is  also  undisputed 
that  by  reason  of  the  failure  to  furnish  the 
cars  the  appellees  sustained  damages  in  the 
loss  of  a  considerable  portion  of  their  peach 
crop.  This  amount  the  jury  fixed  at  |1,350. 
The  appellant  is  in  no  attitude  to  Insist  upon 
this  assignment  In  the  present  condition  of 
the  record.  There  was  no  motion  to  set  aside 
the  findings  of  the  jury  upon  these  issues, 
and,  in  the  absence  of  such  a  motlMi,  an  ob- 
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jecUon  MseA  npon  fhe  InsalBclaicr  of  the 
evidence  to  support  the  Jury's  flndingi  will 
not  be  considered.  Smiai  r.  Beesey,  184  S. 
W.  206.  In  the  CAM  dted,  the  mbject  wxs 
foUy  dlecossed  by  Justice  Jenkins  of  the  An»- 
tln  Court  of  OItU  Appeals,  and  a  writ  of  er^ 
cor  denied  hy  the  Supreme  Court  It  Is  true 
the  Jury  did  not  find  that  there  was  a  con- 
tract to  place  the  cars  upon  the  spur  track 
at  any  partlcnlar  time,  or  upon  any  glren  no- 
ttcft  But  thane  was  evidence  from  whldi  the 
court  might  hare  concluded  that  the  appel- 
lant had  so  contracted.  The  Judgment  ren- 
dered lnT(rtTeB  that  finding,  which  finding 
must  be  treated  with  as  much  deferoice  as 
If  It  had  been  made  by  the  Jury. 

[3]  In  Its  second  and  third  assignments  of 
error  the  appellant  complains  that  the  court 
erred  In  rendering  Judgment  for  the  sum  of 
$1360,  because,  It  is  contended,  the  facts  as 
found  by  the  Jnry  show  that  the  only  damage 
the  appellees  sustained  was  the  sum  ot  $9 
per  car,  that  being  the  amount  they  would 
have  been  required  to  pay  for  the  hauling  of 
their  peaches  from  their  orchard  to  the  sta- 
tion of  the  defendant  company  at  Rusk.  The 
evidence  was  not  such  as  requires  the  court 
to  find  as  a  matter  of  law  that  the  appellees 
should  have  pursued  that  course.  The  appel- 
lant had  alleged  in  its  answer  that  at  the 
time  the  cars  were  demanded  It  did  not  have 
guffideat  cars  to  acc<»nmodate  the  public  and 
take  care  of  all  the  fruit  .broot^t  to  Its  sta- 
tion At  Busk,  and  that  It  had  caused  people 
not  to  bring  peaches  to  that  station  for  ship- 
ment on  account  of  the  Inauffldenoy  of  cais. 
It  Is  further  alleged  that.  If  the  appdlees  had 
gathered  their  fruit  and  delivered  it  to  the 
agent  of  the  appellant  at  Rusk  on  the  dates 
specified,  It  would  not  have  been  accepted  for 
transportation.  It  devolved  upon  the  appel- 
lant to  allege  and  prove  that  the  appellees 
would  have  secured  transportation  for  their 
fruit  had  they  carried  It  to  the  depot  at 
Busk.  The  Jury  merely  found  that  the  cost 
at  hauling  the  peaches  from  the  orchard  to 
the  depot  was  $8  per  car.  The  court  evldentr 
ly  concluded  that  under  the  evidence  this 
was  not  required  as  a  matter  of  prndoice  In 
avoiding  or  leesenlng  the  damages  resulting 
from  the. failure  to  have  cars  at  the  place 
agreed  upon. 


[4]  It  la  further  contended  that  there 
a  variance  between  the  testimony  and  ttie  al- 
legations In  the  appellees'  petition  as  to  the 
date  of  the  breach  of  the  contract.  They  had 
alleged  that  the  dereliction  «wnpiiitnfid  of  oc- 
curred on  or  about  the  13th  and  14th  of  June, 
1910,  when  the  testimony  shows  that  it  oc- 
curred on  the  corresponding  dates  in  July, 
1910.  This  testimony  when  offered  was  ob- 
jected to  upon  the  ground  of  variance  from 
the  allegations.  The  language  "on  or  about," 
taken  In  connection  with  the  further  aver- 
ments of  the  petition,  we  think  was  suffident 
to  admit  the  evidence.  It  was  not  proper  for 
the  court  to  hold  the  appellees  to  strict  proof 
of  facts  occurring  on  very  dates  stated  in 
their  petition.  The  expression  "on  or  about" 
was  sufficient  to  Justify  the  latitude  allowed 
as  to  the  dates. 

There  is  also  complaint  of  the  Insuffidency 
of  the  evidence  to  support  a  flniUng  that  the 
appellees  had  been  damaged  in  the  som  for 
which  Judgment  was  rendered.  The  Jury 
found  that  those  damages  would  amount  to 
$1,350.  There  was  no  motion  to  set  aside 
that  finding ;  and,  under  the  rules  annonnced 
in  discussing  the  first  assigned  error,  this  will 
be  overruled. 

[C]  It  la  further  contended  that  the  court 
erred  In  rendering  Judgment  against  the  ap- 
pellant because  the  evidence  showed,  and  the 
Jury  found,  that  at  that  season  of  the  year 
there  was  an  unprecedented  demand  for  re- 
frigerator cars,  and  that  this  unusual  de- 
mand was  the  reason  why  the  cars  were  not 
furnished.  As  before  stated,  the  appellees 
did  not  sue  for  a  negligent  failure  to  furnish 
cars,  but  for  the  breach  of  a  special  contract. 
That  a  carrier  may,  through  its  agent,  con- 
tract to  furnish  cars  within  a  less  period  of 
time  than  that  required  by  statute,  and  that 
the  carrier  may  be  held  responsible  for  the 
consequences  of  a  failure  to  comity  with 
these  spedal  contracts,  regardless  of  its  Ina- 
bility due  to  an  unusual  demand  for  cars, 
has  been  definitely  settled  by  the  ded^ons  of 
our  courts.  Texas  &  Padflc  By.  Co.  v.  Shaw- 
nee OottMi  OU  Co.,  56  Tex.  Civ.  Aw.  183,  118 
S.  W.  179,  and  cases  there  dted. 

The  Judgment  of  the  district  conit  wlU 
therefore  be  afilrmed. 


Digitized  by 


Google 


Kji 


ODBJTIB  T.  OOlOf  ONWSAI/rH 


U05 


OUBOaS  T.  OOHMONWBALTH. 

(Oonrt  o(  Appaala  of  Kentucky.    April  28, 
1916w) 

1.  HoKioma  ^»M1K#  —  Am*x. — Hiumtjhw 
Bbbob. 

In  a  homidde  case,  a  slight  verbal  inaccu- 
racy in  an  instruction  on  murder  is  harmless, 
where  accused  was  convicted  only  of  Toluntary 
manaUtocfafeer.  • 

[Ed.   Note.— For  other  cases,   see  HMnidde, 
Cent  Die.  I  720;  Sec  Dig.  «=>340(4).] 

2.  CHoanAi.  liAW  «s>770(2)— TEUir-Inaniuo- 
noifs. 

It  Is  the  du^  of  the  court  to  Instruct  the 
Inry  in  a  eriminal  ease  njpon  every  phase  which 
ia  presented  by  the  endenoe,  bat  the  coart 
should  not  instruct  on  a  phase  muuppoctcd  by 
the   evidence. 

nCd.    Note.— For    other    caees.    see    Criminal 
liaw,  Gent  Dig.  |  1806;    Dec  Dig.  «=>7T0<2).] 

5.  HomciCE     «=allS  —  Detensks  —  Sklt- 
Dkfbnbe. 

T»  Justify  a  homicide  on  gconnds  of  a^- 
defense,  it  must  appear  that,  when  accused  com- 
mitted the  homicide,  there  was  an  impending 
danger,  or  there  appeared  to  him,  in  the  exer- 
dae  of  a  reasonable  judgment,  to  be  an  impead- 
ing  danger. 

fEii.  Notev— For  other  ca«es,   see  Homicide, 
Cent  Dig.  It  155-167;  Dec  Dig.  «=>115.] 

4.  HoiaciDK     »=>340(2)— AyPKAii— Harmtjcbb 

Erbob. 

Where  there  was  no  evidence  of  self- 
defense,  a  verbal  inaoenraey  in  an  instrudaon 
on  self-defense,  which  reQuired  accused  to  be 
guided  by  sound  judgment  instead  of  a  reason- 
able judgment  was  harmless. 

[Ed.   Note. — For  other   cases,   see  Homicide, 
Cent  Dig.  |  71«;  Dec  Dig.  *=9840(2).] 

B.    HoMICro*   «=»293— TrIAI/— IlTSTBTJCTIONS. 

Where  accused  made  no  claim  that  die 
•hooting  OB  his  part  was  accidental  and  it  ap- 
peared that  after  firing  the  first  shot  he  seised  a 
second  revolver  when  bystanders  took  from  him 
his  first  weapon  and  followed  deceased,  an  in- 
■tmction  that  if  the  shooting  was  aeddental,  he 
diould  be  acquitted  was  not  warranted  and  was 
properly  refused. 

[Ed.   Note.— For   other   cases,   see   Homidde, 
Cent  Dig.  {  604 ;   Dec  Dig.  «=3293.] 

6.  Homicide  «=533— Voluntaby  Makblauoh- 

TEB— BUBHBNTfi. 

Where  accused  intentionally  shot  another 
in  sadden  heat  and  passion,  or  in  sadden  affray 
without  previous  malice  and  not  in  self-defense, 
he  ia  guilty  of  voluntary  manslaughter,  and  an 
instruction  that  if  accused  unlawfully  and  not 
in  self-defense.  In  sadden  heat  and  passion  with- 
out previous  malice,  shot  deceased,  be  is  guilty 
of  voluntary  manslanghter  is  erroneous  because 
not  instrucong  that  the  shooting  must  have  been 
intentionaL 

[Ed.   Note— For  other  cases,   see  Homidde, 
Cent  Dig.  i  54;   Dec.  Dig.  «s>33.] 

7.  HoiaciDK  «=»348— AppBAi^ELutuzxas  Bb- 
bob. 

Where  the  jury  were  charged  that  if  accus- 
ed did  not  intentionally  shoot  deceased  he  should 
be  found  guilty  only  of  involuntary  manslaugh- 
ter, error  ia  an  instruction  on  voluntary  man- 
slanghter, which  allowed  a  coaviction  thoagh 
the  jury  did  not  find  accused  intended  to  hill, 
ia  harmless  under  Cr.  Code  Prac  |  340,  declar- 
ing that  a  conviction  shall  not  be  reversed  for 
any  error  of  law  appearing  on  the  record  when 
the  substantial  rights  of  aaeoaed  have  not  been 
prejndleed,  for  the  jury  must  have  understood 
that  they  could  find  accused  guilty  only  of  in- 


vnrtuntary  martilangibter  If  he  ktUsd  witliout  in- 
tention, this  being  particularly  trae,  as  there 
was  only  a  scintilla  of  evidence  that  the  killing 
was  xmintentionaL 

[Ed.  Note — For  other  eases,  see  Homidde, 
Cent  Dig.  {  724;   Dec  Dig.  «s>348.] 

&  Houann  •a>840(^  —  Thai,  —  Insibuc- 
noKS. 

Hat  an  instruction  on  voluntary  man- 
slaughter did  not  recite  that  the  killing  might 
be  done  in  sudden  affray  is  not  prejudicial  to 
aceosed,  who  waa  convicted  of  that  offense. 

[fid.  Note.— For  other  cases,  see  Homidde, 
Cent  Die.  I  720:    Dec  Dig.  <»s>S40(4).] 

Aroeal  from  carcoit  C«mrt,  Boorbon 
Ooonty. 

James  J.  Curtis  was  convicted  of  vohm- 
tary  mandangbter,  and  he  appeals.  Affirmed. 

James  SiT.  O'Brien,  J.  I.  Blanton  and  Em- 
mett  M.  Dickson,  all  of  Paris,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  Overton  S.  Ho- 
gan,  Ajsst  Atty.  Gen.,  for  the  Commonwealth. 

HUBT,  J.  nte  appelant,  Jameet  Z;  Oar-- 
tis,  was  In  the  business  of  coaductln^  a  s»- 
loon  and  restaunut  in  Pails,  Ky.  A  door 
led  from  the  restaurant  Into  the  saloon, 
opening  opposite  the  counter  in  the  saloon 
and  about  8  or  10  feet  from  it  Onrtis  bad 
in  his  employ  a  negro,  whose  name  was 
Bueben  Henderson,  and  who  bad  been  en- 
gaged by  appellant  tot  five  or  six  weeks  in 
cleaning  up  the  saloon  and  restaurant  and 
waiting  upon  the  customers  In  both  places. 
On  tbe  evening  of  the  13th  day  of  February, 
1914,  the  appellant  was  drunk,  and  the  negro 
was  drinking  to  some  extent  Near  to  12 
o'clock  on  that  evening  the  negro  was  be- 
hind the  counter  in  tbe  salo<m  waiting  upon 
some  customers,  when  tbe  appellant  came 
Into  the  saloon  from  tbe  restaurant,  and  dlr 
rected  tbe  negro  to  serve  certain  parties, 
who  were  standing  before  the  counter,  with 
whisky  or  whatever  they  wanted.  The  ne- 
gro replied  to  him  that  he  had  already  giv- 
en them  a  sufficiency  of  liquor,  and  that  it 
was  abont  time  to  close  tbe  saloon  for  tbe 
^ight  The  appellant  replied  that  It  could 
he  kept  open  for  15  minutes  yet,  and,  going 
behind  the  counter,  commanded  the  negro 
to  go  out,  and  that  he  would  wait  upon  tbe 
customers  himself.  Tbe  negro  said  nothing 
but  did  not  go,  when  appellant  pushed  him. 
The  negro  turned  around,  and  the  appellant 
struck  him  twice,  once  in  tbe  breast  and  once 
ui>on  tbe  face,  when  the  n^n^o  seized  appel- 
lant by  each  arm  between  the  band  and  el- 
bow, when  they  scuffled  down  to  tbe  end  or 
near  to  the  end  of  the  counter,  when  the  ne- 
gro pushed  appellant  against  a  door.  Appel- 
lant bad  said  several  times  to  the  negro  to 
turn  him  loose,  bat  tbe  negro,  without  say- 
ing anything,  continued  to  hold  appellant, 
when  two  bystanders  Interfered,  one  of  them 
going  behind  the  counter  and  taking  bold  of 
Curtis  and  tbe  other  taking  hold  of  tbe  ne- 
gro, pulled  bim  from  behind  the  counter  and 
directed  him  to  get  out    Tbe  negro  went  to- 
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ward  the  door  wbi(ih  led  fiito  tbe  teataarant 
with  his  ba<*  to  appellant,  who  Instantly 
seized  a  revolver  and  discharged  It  across 
the  counter,  the  bullet  taking  effect  in  the 
negro's  back  about  two  inches  to  the  right 
of  the  median  line  and  passing  through  his 
bladder  and  bowels,  which  it  perforated  in 
several  places.  The  negro  had  just  gotten 
inside  the  restaurant  at  tbe  time  he  was 
shot,  when  he  went  on  out  of  the  restaurant 
and  was-  next  seen  lying  upon  tbe  ground, 
which  was  covered  with  snow,  about  25  or 
^0  feet  from  tbe  outside  door  of  tbe  restau- 
rant As  quick  as  appellant  discharged  the 
pistol,  the  two  men  who  Interfered  took  the 
pistol  from  him,  when  he  at  once  secured 
another  and,  rushing  around  the  counter  in 
the  saloon,  went  into  tbe  restaurant,  to  which 
place  one  of  tbe  men  followed  him  and  took 
tbe  revolver  away  from  him.  The  negro 
died  from  tbe  effects  of  tbe  wound.  In  two 
or  three  days  thereafter.  Tbe  above  Is  8ti1> 
stantiaUy  the  facts  of  the  case,  with  stibstan- 
tially  no  contradiction  of  tbe  evidence  which 
tended  to  prove  the  facts  above  stated,  ex- 
cept that  appellant  himself  testified  that 
some  time  before  the  beginning  of  tbe  con- 
troversy in  which  tbe  shooting  occurred  tbe 
deceased  refused  to  serve  two  negro  women 
in  the  restaurant,  and  that  he  bad  ordered 
him  to  go  out,  which  be  did,  but  returned 
in  two  or  three  minutes,  and  said  be  was 
going  to  close  up  the  saloon,  and  he  further- 
more stated  that  when  he  took  hold  Qf  tbe 
deceased  behind  the  counter  of  the  saloon, 
deceased  had  struck  him  a  blow  in  the  breast 
Appellant  did  not  pretend  that  deceased  was 
offering  him  any  violence  of  any  kind  at 
tbe  time  he  shot  him,  and  tbe  only  excuse 
which  be  gave  for  tbe  shooting  was  that  he 
was  very  mad,  and  that  he  Sred  tbe  pistol 
without  any  intention  of  shooting  the  de- 
ceased and  without  intention  of  shooting 
any  one  in  particular. 

Tbe  appellant  was  indicted  In  the  Bourbon 
circuit  court  for  the  crime  of  murder,  and, 
his  cause  coming  on  fof  trial,  he  was  found 
guilty  by  tbe  Jury  of  the  crime  of  voluntary 
manslaughter,  and  sentenced  by  the  court 
to  confinement  at  bard  labor  In  the  state  re- 
formatory at  Frankfort,  Ky.,  for  an  Indeter- 
minate period  of  not  less  than  2  nor  more 
than  21  years.  He  filed  grounds  and  moved 
the  court  to  set  aside  tbe  verdict  of  the  Jury 
and  tbe  Judgment  of  the  court  and  to  grant 
bim  a  new  trial,  which  motion  was  over- 
ruled, and,  being  dissatisfied  with  the  Judg- 
ment, he  seeks  a  reversal  of  it  upon  tbe  fol- 
lowing grounds:  First,  that  the  court  erred 
In  giving  instructions  1,  2,  3,  and  4  to  tbe 
JtUTT  as  to  the  law  of  the  case ;  second,  be- 
cause the  court  refused  to  give  an  instruc- 
tion marked  "A,"  which  was  offered  by  ap- 
pellant; third,  becau^  the  court"  erred  In 
falling  to  instruct  the  Jury  upon  tbe  whole 
law  of  the  case.  ' 

Tbe  loaUvftioia  gUvtu  to  tbe  Jury  by  tbe 


;' court  provide  that  under  the  facts  of  the  case 
the  Jury  might  find  tbe  a{ipellant  guilty  of 
miKdeT)  voluntary  manslaughter,  .or<  involun- 
tary manslaughter,  and  might  acquit  him 
upon  the  groand  of  seU-dafense  and  ai^sar- 
ent  necessity  for  his  conduct  in  shooting  and 
killing  the  deceased.  The  Jury  was  also  di- 
rected tttat  If  it  entertained  a  reasonable 
doubt  from  the  evidence  of  appellant  l>elng 
proven  guilty  of  any  offense,  to  find  him  not 
guilty;  and,  if  it  bellered  beyond  a  reason- 
able doubt,  him  to  be  guilty  of  one  of  the 
three  offenses,  of  murder,  voluntary  man- 
slaughter, or  involuntary  mandaughter,  but 
had  a  reasonable  doubt  of  ^bich.  It  should 
find  him  guilty  in  each  liistance  of  tbe  one 
which  was  tbe  lesser  of  the  offenses,  and  by 
anotber  Instruction  it  defined  the  meaning 
of  the  word  "malice"  and  of  "aforethought" 
as  used  In  the  instructions. 

[1]  The  Instruction  upon  the  snbject  of 
murder  directed  the  Jury  that.  If  it  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  appellant  unlawfully,  felonlonaly, 
wUlfully  and  of  bis  malice  aforethought,  and 
not  In  bis  necessary,  or  apparently  necessary, 
self-defense,  shot  and  killed  Henderson,  It 
should  find  him  guilty  of  murder.  The  con- 
tention is  made  that  tbe  court  erred  in  de- 
fining the  word  "malice,"  as  used  in  tbe  in- 
struction. Tbe  definition  which  the  court 
gave  of  the  word  "malice"  was  the  Inten- 
tionally doing  of  the  act  of  violence  toward 
anotber  without  legal  Justification  or  excuse 
therefor.  It  is  true  that  a  better  definition 
"of  bis  malice"  denotes  the  intentional  doing, 
without  Just  cause,  of  any  wrongful  act,  bat 
the  criticism  here  is  a  mere  verbal  one  and 
without  merit.  This  small  Inaccuracy  as 
to  the  particular  word  that  should  have  been 
used,  however,  could  not  have  been  preju- 
dicial in  any  wise  to  appellant  or  to  any 
right  of  his,  as  the  Jury  did  not  find  him  to 
be,  nor  the  court  did  not  adjudge  him  to  be 
guilty  of  murder,  but  of  voluntary  man- 
slaogbter  only,  which  waa  a  finding  that  tbe 
criminal  act  of  which  he  was  accused  was 
one  not  done  with  malice,  but  without  malice. 
Taber  v.  Com.,  82  S.  W.  443,  20  Ky.  Law  E^. 
754.  If  he  bad  been  found  to  be  guUty  of 
murder,  another  question  would  then  be  pre- 
sented, but,  having  been  found  to  be  guilty  of 
voluntary  manslaughter,  whldi  is  a  finding 
that  be  committed  the  act  without  malice 
of  any  kind,  an  Incorrect  definition  of  malice 
could  not  have  prejudiced  bdm. 

[2-4]  The  same  may  be  said  of  the  crltl- 
dsma  which  are  made  in  the  brief  of  coun- 
sel upon  instructicxi  No.  3,  in  wbl(^  the  court 
undertook  to  advise  the  Jury  as  to  tbe  law 
pertaining  to  the  right  of  appellant  to  act 
in  his  self-defense  upon  the  occasion  upon 
which  the  homicide  was  committed.  The  in- 
struction given  by  the  court  required  the  ap- 
pellant to  be  guided  by  "a  sound"  Judgment, 
whldi  Is  a  Judgment  Incapable  of  error.  In 
making  up  hU  mind  as  to  the  necesasity, 
which  wa»  Impending,  for  him  to  aboot  and 
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kill   the  deceased,  Instead  of  a  reaaooable 

Judgment,  still  tills  instruction  could  not 
bare  been  iH^Judicial  to  tlie  substantial 
rights  of  tbe  aivellaat  It  Is  tnie  that  It  Is 
the  duty  of  the  oonrt  to  InBtxuct  the  jury  In 
a  criminal  case  upon  erery  phase  of  the 
case  which  Is  presented  by  the  evidence,  and 
by  the  instructions  to  give  to  the  accused  the 
opportunity  for  the  jury  to  determine  the 
merits  of  any  lawful  defense  whldi  be  haa 
It  is  not,  however,  either  proper  or.  neces- 
sary for  the  court  to  Instruct  the  Jury  as  to 
tbe  rights  of  tlie  defendant  to  a  defense  when 
there  is  no  evidence  (^ered  in  support  ot 
such  a  defense.  It  is  elementary  that  to 
Justify  a  homicide  upon  tbe  ground  of  self- 
defense,  that  some  evidence  at  least  must 
tend  to  prove  that  at  the  time  the  accused 
committed  the  homicide  there  was  an  impend- 
ing danger  or  that  there  aK)«*red  to  bim,  in 
use  exercise  of  a  reasonable  Judgment  upon 
his  part,  to  be  a  danger  then  and  there 
impending.  If  there  is  no  evidence  which 
conduced  to  prove  such  a  situation  tor  the 
accused,  tb««  Is  no  evidence  upon  which  to 
base  an  Instruction  upon  the  right  of  self- 
defense.  Com.  V.  Rudert,  109  Ky.  658,  60  S. 
W.  489,  22  Ky.  Law  Rep.  1308;  Hunn  ▼. 
Oom..  14S  Ky.  143,  136  S.  W.  144.  At  the 
time  tbe  accused,  In  the  case  at  bar,  shot  and 
Idlled  the  deceased,  there  Is  not  a  scintilla  of 
evidence  which  could  be  twisted  into  a  sup- 
l>ort  of  the  assertion  that  the  shooting  upon 
his  part  was  done  under  the  belief  that  any 
danger  existed  to 'himself  from  any  threaten- 
ed act  of  deceased.  The  only  witness  for  the 
commonwealth  who  undertakes  to  say  how 
the  deceased  was  then  acting  testifies  that 
the  last  he  saw  of  him  he  was  running  to- 
ward the  door  of  the  restaurant,  with  hU  back 
tamed  to  the  accused.  The  accused,  himself, 
testifies  to  no  danger,  or  threatened  danger,  of 
blnoself  ircxa  deceased  af,  the  time  he  shot 
blm ;  In  fact  states  that  be  was  not  doing  any- 
thing more  to  blm  at  tbe  time  than  he  was  then 
doing  while  the  accused  was  testifying  at  the 
trial.  The  accused  further  states  that  he 
shot  because  he  was  in  a  sudden  pas^on,  and 
i^ves  no  other  reason  for  it.  Any  instruc- 
tion then  wUdi  the  court  mli^  have  given 
as  to  tbe  accused's  right  to  shoot  in  his 
self-defense,  under  the  state  of  fbcts  in  the 
evidence,  was  not  justified,  and  the  accused 
received  whatever  benefits  there  was  from 
it,  when  he  was  not  entitled  to  any  such  in- 
struction, and  hence  any  verbal  error  which 
existed  In  the  instruction  could  not  have  been 
prejudicial  to  his  substantial  rights.  For 
tbe  same  reason  the  instruction  offered  by  ap- 
pellant and  which  was  denied  by  the  conrt 
was  unauthorized  In  the  case. 

[6}  The  aKiellant  also  contends  that  tbe 
court  should  have  Instructed  the  jury  that  If 
the  shooting  upon  his  part  was  accidental,  it 
should  acquit  him.  We  fall  to  find  In  the 
record  any  evidence  tlmt  tbe  shooting  was  ac- 
cidental,  and  sacb  ao  Instructlim   would 


bare  been  entirely  nnjustlfled.  The  appel- 
lant, himself,  does  not  make  any  such  claim, 
and  aU  of  the  evidence  shows,  both  that  for 
the  commonwealth  and  for  the  accused,  that 
the  accused  intentionally  and  purposely  dis- 
charged the  pistol,  althongb  he  claims  that 
he  shot  without  intention  to  kill  tbe  deceased, 
but  he  falls  to  give  any  reason  for  the  shoot- 
ing, unless  his  purpose  was  to  kill  the  de- 
ceased, and  when  this  pistol  was  wrested 
from  him.  he  Immediately  seized  another 
pistol,  and  followed  deceased  into  the  res- 
taurant, Into  which  he  had  gone. 

[8]  Tbe  contention  Is  earnestly  made  that 
the  court  erred  in  the  instruction  It  gave  the 
Jury,  In  which  It  was  advised  as  to  the  ele- 
ments which  constitute  the  crime  of  volun- 
tary manslaughter,  and  that  this  was  an  er- 
ror which  prejudiced  the  substantial  rights 
of  the  accn.sed,  and  resulted  to  denying  him, 
a  fair  trial.    Tte  error  asserted  is  tliat  the 
court  Instructed  the  jury  that  if  It  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  appellant  unlawfully,  and  not  in  his 
necessary   or    apparently    necessary    seU-de-. 
fense,  to  sudden  heat  and  passion,  and  .with- 
out previous  malice,  shot  the  deceased,  the 
jury  should  find  the  defendant  guilty  of  vol- 
untary manslaughter,  when  It  was  necessary, 
to  constitute  tbe  crime  of  manslaughter,  that, 
appellant  should  have  Intentionally  shot  and. 
killed  the  deceased.  In  sudden  beat  of  pas-. 
slon,  or 'to  a  sudden  aCTray,  without  previous, 
malice.     To  willfully  kill  one  to  a  sudden. 
affray,  without  previous  malice,  and  not  In. 
self-defepse,  or  apparently  necessary  self-de- 
fense, is  one  way  of  commltttog  the  crime  of 
manslaughter  there  Is  no  doubt.    To  willful- 
ly slay,  to  a  sudden  heat  of  passion,  without . 
previous  malice,  and  not  to  necessary,  or  ap- 
parently necessary,  self-defensci  is  also  vol- . 
untary  manslaughter.    To  unlawfully  do  aui 
act  is  to  do  it  without  legal  right  so  to  do. . 
It  Is,  however,  contended  that  to  commit  to-, 
voluntary    manslaughter   Is   to    unlawfully 
kill,  and  that  tovoluntary  manslaughter  may 
likewise  be  committed  by  unlawfully  slaying  ■ 
one  in  sudden  heat  and  passion,  without  pre- 
vious malice,  and  not  to  self-defense,  or  ap- 
parently necessary  self-defense,  and  that  the  - 
jury  may  have,  under  the  tostructitm,  found 
the  appellant  guilty  of  voluntary  manslaugh- 
ter .when  the  facts,  which  they  believed  from . 
the  evidence  to  exist,  constituted  tovoluntary 
manslaughter  only.    There  is  no  doubt  that 
the    elements    necessary    to    constitute   the  ■ 
crime  of  voluntary  manslaughter  is  an  un- 
lawful, willful,  and  felonious  klUtog,  with- 
out previous  malice,  to  sudden  affray,  or  to  > 
sudden  heat  and  passion,  and  not  to  the  nec- 
essary, or  apparently  necessary,  seU-defense  ■ 
of  tbe  one  doing  the  slaying.    Com.  v.  Mos- 
ser,  133  Ky.  609,  118  S.  W.  915 ;  Com.  v.  Say- . 
lor,  156  Ky.  251,  160  S.  W.  1032 ;   Wheeler  v. 
Com.,  120  Ky.  708,  87  S.  W.  1106,  27  Ky.  Law 
Rep.  1090;  Greer  v.  Com.,  lllKy.  93,63  S.  W. 
443,  23  Ky.  Law  Rep.  489;    Montgomery  v. 
Com..  81  S.  W.  264,  26  Kju  Law  Bep;.S58;~ 
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MltcheU  T.  Com.,  S8  Ky.  861,  11  8.  W.  200, 
10  Ky.  Law  Rep.  910;  Roberson  on  Criminal 
Law,  {  189 ;  Wharton  (lOtb  Ed.)  {803.  To  be 
guilty  of  voluntary  manslaugbter,  one  must 
intend  to  slay,  as  opposed  to  an  unintention- 
al slaying.  Hence  the  failure  to  embrace  in 
the  instruction,  by  whicb  tbe  Jury  was  direct- 
ed to  find  the  appellant  guilty  of  Toluntary 
manslaughter,  if  certain  facts  appeared  f nxn 
the  evidence,  some  term  making  it  necessary 
that  the  killing  should  have  been  done  in- 
tentionally by  the  appellant  renders  the  in- 
struction defective  and  erroneous. 

[7]  Having  arrived  at  this  conclusion,  be- 
fore a  reversal  can  be  bad,  however,  It  must 
appear  that  the  error,  in  this  case,  worked 
substantial  injustice  to  the  accused.  Section 
340  of  the  Criminal  Code  of  Practice  provides 
^M  follows : 

"A  judgment  of  conviction  shall  be  reversed 
for  any  error  of  law  appearing  on  tiie  record, 
when,  npon  consideration  of  the  whole  case,  the 
court  is  satisfied  that  the  substantial  rights  of 
the  appeUant  have  been  prejudiced  therel^." 

In  Rutherford  v.  Com.,  78  Ky.  639,  constru- 
ing this  statute,  it  was  held  that  two  things 
must  appear  before  this  court  was  authorized 
to  reverse  a  Judgment  of  conviction  tn  a 
felony  case:  (1)  An  error  of  law  must  ap- 
pear upon  the  record ;  (2)  the  court  must  be 
satisfied,  from  the  consideration  of  the  whole 
case,  that  the  substantial  rights  of  the  accus- 
ed have  been  prejudiced  by  the  error.  Col- 
lett  V.  Com.,  121  S.  W.  426;  Hargis  v.  Com., 
185  Ky.  678,  123  S.  W.  239;  Reed  v.  Com., 
138  Ky.  668,  128  8.  W.  874;  Parrlsh  v.  Com., 
136  Ky.  77, 123  S.  W.  339 ;  and  many  others. 
In  the  case  at  bar,  the  only  issue  presented 
by  the  evidence  was  whether  the  shooting  of 
deceased  was  intentional  or  unintentional. 
The  overwhelming  weight  of  the  evidence  is 
to  the  effect  that  appeUant  Intentionally  shot 
the  deceased.  There  is  a  sdntlUa  of  evidence 
contained  in  the  testimony  of  appellant  that 
be  did  not  Intend  to  shoot  him.  The  court 
gave  effect  to  this  scintilla  of  evidence  by 
instructing  the  Jnry  that  if  the  appellant 
did  not  intMitlonally  shoot  deceased,  to  find 
him  guilty  of  involuntary  manslaughter.  The 
Jury  was  thereby  specially  directed  that  If  it 
was  convinced  that  the  shpoting  of  deceased 
was  unintentional.  It  could  find  appellant 
guilty  of  involuntary  manslaughter  only,  and 
not  of  voluntary  manslaughter.  It  was  ob- 
liged toi  understand  ttiat  to  find  him  to  be 
guilty  of  voluntary  manslaughter,  the  shoot- 
ing must  have  been  intentional.  This,  com- 
bined with  the  fact  that  it  was  Instructed 
that  if  the  killing  was  unlawful,  done  in  a 
sudden  beat  and  passion,  without  previous 
malice,  and  not  in  self-defense,  and  in  the 
light  of  the  other  Instructions  we  cannot  con- 
clude that  the  Jury  was  misled  In  any  way 
by  the  Iristructlbii. 

[S]  The  contention  that  the  instruction  was 
prejudicial  because  the  words  "in  sudden  af- 
fray" were  not  included  in,  it  does  not  avail 


Om  appellant  anything,  because  the  Instruc- 
tion tn  that  respect  was  more  favomble  to 
appellant  than  he  was  entitled  to,  as  It  omit- 
ted one  of  the  states  of  case  in  which,  from 
the  proof,  he  might  have  been  found  guilty 
of  voluntary  manslaughter.  Where  the  ac- 
cused is  found  guilty  of  voluntary  manslaugh- 
ter, the  omission  from  the  Instruction  upon 
that  sabject  of  tiie  words  "in  sudden  afTray" 
is  not  preJudldaL  Peace  v.  Com.,  146  Ky. 
758,  143  S.  W.  399 ;  Carscm  r.  Gran.,  149  Ky. 
294,  148  8.  W.  30. 

It  does  not  appear  that  upon  the  facts  the 
Jury  could  have  found  any  other  verdict 
than  it  did. 

The  Judgment  la  therefore  affirmed. 


BAKTIMORB  A  O.  R.  00.  t.  SMITH. 
(Court   of   Appeals   of   Kentucky.     April  25, 

1.  Master  and  SsBVAirr  «=»  124(10) — ImxraxKB 
TO  SsBVABT— NxauaxNCB— iDSPKonoN— Kr- 

FKCT. 

The  mere  inspection  of  cars  by  employ^ 
charged  with  that  duty  is  not  conclusive  evi- 
deaoe  of  ordinary  care  by  a  railroad  to  keep  its 
cars  in  reasonably  safe  condition. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  242;  Dec.  Dig.  «=> 
124(10)1 

2.  Masteb  AND  Bekvant  «=>286(13)— Inju- 
BiES  TO  Sebvant— QuKSTiorra  k>b  Jukt— 
DiFBonvc  Ratlboad  Gab. 

Where  an  injury  waa  eaoaed  by  a  detective 
appUance  on  a  raUroad  car,  whether  the  rail- 
road has  exercised  due  care  to  keep  the  car  in 
good  condition  is  for  the  jury,  where  there  is 
evidence,  direct  or  circumstantial,  that  it  wonkl 
not  otherwise  have  occomd. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  1020;  Dec  Dig.  «=> 
286a3)J 

3.  Masteb  and  Sebvant  $=»223 — Ihjt7kies  to 

SEBVANT— Al38T7lrFTI0IT  OF  RiSK. 

Whether  a  railroad  employ^  assumes  the 
risk  of  a  defective  handhold  while  boarding  a 
car  depends  on  whether  the  railroad  had  author- 
ized him  to  board  the  car. 

[Ed.  Note. — ^For  other  cases,  see  Master  anj 
Servant  Cent  Dig.  H  6{K^^58;  Dec.  Dig.  «=» 
228.] 

4.  Masteb  and  Sebvant  «=>276(10>— Injtt- 
BIES  TO  Sebvant— Bvidbrok—Soopb  of  Em- 
ployment. 

Evidence  of  instructions  by  superior  officer 
held  suffident  to  warrant  finding  that  riding  oo 
a  freight  train  wag  within  the  scope  of  plain- 
tiS's  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  952;  Dec.  Dig.  «» 
276(10)J 

6^  Masteb  and  Sebvant  «=9278(6)— Inxcbies 
TO  Sebvant— DBFionvB   AppuAifCB— Evt- 

DINOB.  ' 

In  a  suit  by  6mploy6  for  Injuries,  the  mere 
fact  that  a  handhold  gave  way,  independemt  of 
ither  drcumgtances  showing  its  defective  or  un- 
safe condition,  is  not  suStcieat  to  estaUiah  neg- 
ligence by  a  railroad. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  D^.  I  B62;  Dec.  Dig.  «=>278<6).J 
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6.  Mastxb  aitd  Sxbt4J(t  «=»265(!9— iNJimxa 
TO  SK]tTAni>— PucsmiFTioR— Bes  Ipsa  Lo- 

QUITDB. 

Tbe  doctrine  of  res  ipn  loqtntar  doea  act 
apply  with  the  same  fnUneas  in  case  of  an  in- 
jured servant  as  in  a  case  where  a  third  party 
IS  injared. 

nSd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Die.  ft  881,  898,  95S;  Dec.  Dig. 
«s>266(6).] 

7.  Mabtkb  Aim  Sbbtant  «s>124(^— Irjubos 
TO  Skbvaht— Appioancjb— Insp«oiio«. 

An  inspection  consisting  merely  of  the  In- 
spector's looUng  at  handholds  while  passing  can 
is  insnffident. 

[B^  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  {238;  Dec.  Dig.  <8a>124(e).) 

a  Mabibb   and    SBiyAHT   «s»286(2:9— INJU- 
BIKS   TO    SBBVANT— APFUAHCSa— <QlV8II0IIS 

roB  Jtjbt— IwsPBCnoN. 

Bvidence  that  appliance  was  defective  is 
sufficient  to  take  to  the  jury  the  qnestion  wheth- 
er the  master  woidd  have  discovered  the  defect 
by  due  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.   Cent  Dig.   {  1030;    Dec.  Dig.  «b> 
286(26)!) 
9.  liiMiTATion  or  AonoNs  ^9127(14)— Fed- 

KBAL  IiXPIATXBS'  LlABIUTT  AOT— AoOBUAL 
— AHBHIMiBNT  or  PUKADINOS. 

Where  in  an  action  for  iojaries  an  amend- 
ed petition  filed  more  than  two  years  after  the 
injury  first  sets  np  the  interstate  nature  of  the 
employment  end  right  of  recovery  under  the 
federal  Smployera'  liability  Act,^  tbe  right  of 
recovery  is  not  barred  by  the  two-year  umita- 
tion  of  that  statute. 

[Ed.  Note. — ^For  other  cases,  see  lindtation 
of  Actions,  Cent  Dig.  {  545;  Dec.  Dig.  #=» 
127(14) ;    PlMuling,  Cent.  Dig.  |  68&] 

Appeal  firom  Clicnit  Court,  Jetfersoa  Coun- 
ty. Oomm(»  Pleas  Brandi,  Second  Divlaion. 

Action  by  James  H.  Smith  against  the 
Baltimore  &  Obio  BaUroad  Company.  From 
a  Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

Gibson  it  Crawford,  of  LonisvUle,  for  ap- 
pellant. S.  li.  Tnisty  and  E^igene  Hubbard, 
both  of  LonlSTine,  Noggle  ft  Graham,  of 
Oreensburg,  and  A.  O.  Popham,  of  LoatevUle, 
for  appellee. 

GARBOIX,  J.  In  fUs  action  by  the  ap- 
pellee to  recover  damages  for  personal  In- 
juries sustained,  as  alleged,  by  the  negligence 
ot  the  appellant  railroad  company,  there  was 
a  Judgment  In  his  favor  for  $4,000,  followed 
by  this  appeal. 

A  somewhat  extended  statement  of  the 
facts  Is  made  necetaary  on  account  of  the 
grounds  relied  on  for  reversal,  and  so  we 
will  set  them  out  before  taking  up  the  rea- 
sons assigned  by  counsel  for  the  railroad 
company  why  a  new  trial  should  be  ordered. 

The  appellee,  Smith,  was  employed  by  the 
railroad  company  as  a  telegraph  operator  at 
a  station  on  its  road  called  Lavenla.  So 
much  of  hfs  evidence  as  it  is  Important  to 
relate  in  detail  la  as  follows: 

"Q.  Who  employed  yon.  Mr.  Smitlk,  to  work 
for  the  Baltimore  A  OhioT  A.  Mr.  GeOrge 
Day,  division  ofierator  of  tbe  Bidtimore  ft  Ohio 
Railroad  at  Pittsburgh.  Q.  What  were  you 
employed  to  do?    A.  As  telegraph  operator.  .  Q. 


Mr.  Smith,  I  will  get  yoo  to  state  to  the  Jory 
what  he  said  to  you  at  the  time  be  employed 
you.  A.  He  told  me  I  would  have  to  hve  at 
Layton;  that  that  was  the  nearest  place,  and 
work  at  Lavenia.  He  told  me  there  would  be 
a  freight  train  in  there,  usually  about  10 :30,  in 
plenty  of  time  for  me  to  get  to  my  work,  and 
I  could  catch  onto  that  freight  train  somewhere 
along  there  as  I  could,  and  go  to  my  work. 
*    *    *    He  told  me  I  could   ride  back  on   a 

Sassenger  train.  He  gave  me  a  pass  between 
iiose  two  stations.  Q.  Between  what  two  sta- 
tions did  he  give  you  a  pass,  Mr.  Smith?  A. 
Layton  and  Lavenla.  He  told  me  I  could  catch 
a  train  that  would  come  in  on  the  third  track 
along  about  10  o'clock  every  night  Q.  What 
did  ne  say  to  you  with  reference  to  the  third 
track?  A.  He  said  there  would  be  a  freight 
train  usually  pull  in  on  the  third  track  to  let 
a  i^assenger  train  around ;  the  fast  passenger 
train  was  due  about  10:30,  and  he  told  me  there 
would  be  a  train  in  there  nearly  every  night 
Q.  What  was  the  distance  between  Layton  and 
Lavenia?  A.  About  four  miles.  Q.  When  did 
you  go  on  duty?  A.  I  went  on  duty  at  12 
o'dodc,  and  I  had  to  catch  this  train,  because,  if 
it  wouldn't  be  in  there,  it  was  liable  to  come 
there.  Q.  Was  there  any  other  way  to  get 
there  except  on  the  train?  I  mean  bv  that  was 
there  any  road?  A.  No,  sir.  Q.  Did  yon  get 
the  train  Mr.  Day  directed  yon  to  get,  and  at 
the  time  he  direcfted  you  to  get  it,  at  the  time 
you  got  hurt?  A.  Yes,  sir;  I  got  the  freight 
train  that  pulled  in  on  that  slow  track.  Q.  On 
this  occasion  was  it  an  extra  train  or  a  r^ular 
train  at  all  times  that  he  told  you  to  get?  A. 
An  extra  train.  Q.  Was  it  on  time  or  not?  A. 
Yes,  sir.  Q.  Ahead  of  time?  A,  A  litde  bit 
ahead  of  time.  I  got  there  about  the  time  I 
nsually  did,  and  this  train  was  thera  Q.  Prior 
to  the  time  you  were  injured  I  will  get  yon  to 
state  whether  or  not  von  had  ridden  on  a  freight 
train,  and  boarded  it  at  this  place  tnt  your 
work.  A.  Yes,  sir;  I  had  been  there  80  days, 
and  I  rode  nearly  every  night  Q.  What  part 
of  the  train?  A.  I  rode  AH  over  it  I  rode  in 
the  conductor's  caboose,  and  I  rode  on  the  en- 
gine, and  on  the  box  ear;  anywhere  I  could 
catch  on.  They  knew  it  was  customary  for  the 
operators  to  ride.  Q.  Did  this  train  stop  as  it 
went  through  there,  or  go  very  slowly?  A.  It 
~waB  going  very  slowly.  Q.  Was  that  instruc- 
tion given  you  by  Mr.  Day,  who  employed  youV 
A.  Yea,  sir;  he  said  I  frould  have  to  catch  on 
this  freight  train  that  come  in  on  that  third 
track.  Q.  Mr.  Smith,  on  the  occasion  that  you 
got  hurt,  lost  teU  the  jui^  how  the  acddent  oc- 
curred. A.  Wdl,  I  come  out  about  10:15  at 
night,  and  this  train  was  palling  by.  I  caught 
hmd  of  the  handhold  about  five  cars  from  the 
engine  and  made  two  steps,  and  when  I  attempt- 
ed to  step  down  on  the  stirrup  I  had  hold  of  the 
handhold.  The  handhold  was  fiked  something 
tike  my  cane,  and  when  I  easgbt  hold  of  that 
handhold  and  pulled  down  cm  it,  I  aimed  to 
catch  the  stirrup,  ^d  the  end  of  it  pulled  loose 
and  come  down.  Q.  What  pulled  down  and 
came  loose?  A.  The  handhold  puUed  loose  and 
came  down.  I  hit  the  stirrup  and  missed  it, 
didn't  catch  it,  because  this  thing  let.  my  weight 
down,  and  I  taissed  the  stirmp.  '  Q.  What  Be- 
came of  your  foot?  A.  It  landed  right  in  front 
«f  tbe  wheel,  the  moving  vhed,  and  mashed  the 
&ont  end  of  my  foot  off.  Q.  Did  this  handhold 
—  Did  I  understand  yon  to  say  this  handhold 
pulled  loose  and  came  down  at  the  titne  yon 
threw  your  wtight  agloinst  it?  A.  When  the 
handhold  pulled  down— not  pulled  loose,  but 
pulled  down— and  caused  me  to  miss  my  foot- 
ing. Q.  Was  your  whole  weight  thrown  against 
it?  A.  Yes,  sir.  Q.  How  fast  was  this  train 
going?  A.  Well,  not  over  five  miles  an  hour,  I 
don't  think;  not  over  five  mllea;  about  nve 
miles  an  hour.    Q.  About  how  many  cars  were 
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ih  this  freight  train?  A.  Twenty-five  or  SO 
anyway.  Q.  Why  did  you  get  on  that  train  at 
this  place?  A.  Why,  because  I  was  instructed 
to  get  on  where  I  could,  and  I  thought  I  had 
better  get  on  right  there.  Q.  How  far  was  it, 
you  say,  from  the  engine — about  how  far? 
A.  I  would  judge  four  cars  back  from  the  en- 
gine, up  next  to  the  engine.  Q.  Why  couldn't 
you  get  the  caboose?  Why  didn't  you  get  the 
caboose  soinetdmes,  or  why  did  you  ride  on  dif- 
ferent parts  of  the  train?  A.  If  I  could  have 
got  the  caboose  before  the  train  had  been  going 
too  fast,  I  would  have  did  so.  This  train  was 
going  too  fast  for  me.  I  was  afraid  it  would 
Be  before  I  got  down  there.  There  were  30 
cars,  I  guess,  and  if  I  waited  for  the  caboose 
I  was  afraid  I  would  get  hurt.  Q.  Had  you 
ridden  on  different  parts  of  the  train  before  this? 
A.  Yes,  sir;  I  rode  on  the  engine  and  the  ca- 
boose. Q.  Xou  had  gotten  on  the  train  when  it 
was  moving,  had  you?  A.  Yes,  sir.  Q.  Did 
the  officers  and  employes  of  that  train  see  you? 
A.  Yes,  sir ;  they  would  see  me ;  I  don't  know 
whether  they  seen  me  this  night  or  not,  but 
usually  they  seen  me.  Q.  Is  this  the  track  Mr. 
Day  told  you  to  get  the  ,train  on?  A.  Yes,  sir; 
the  third  track— the  slow  track.  Q.  Now,  Mr. 
Smith,  would  they  stop  the  train  for  you  at 
Lavenia?  A.  Yes,  sir;  they  would  have  to 
stop  the  train,  the  freight  train,  to  get  out,  be- 
cause, before  they  could  pull  off  of  the  third 
track  onto  the  double  track  or  the  single  track, 
they  would  have  to  get  permission  from  the  op- 
erator at  Lavenia  to  pull  out.  Q.  Vou  had  no 
trouble  getting  off  of  the  train  when  you  got  to 
Lavenia?    A.  No,  sir." 

On  his  cross-examination  be  testified  as 
follows: 

"Q.  Yon  save  your  deposition  in  this  case  on 
the  22d  of  December,  1911,  at  my  office,  didn't 
you?  A.  Yes,  sir.  Q,  I  will  ask  you  if  these 
questions  weren't  asked  you,  and  if  you  didn't 
make  these  answers:  'Q.  Do  you  know  what 
kind  of  a  car  it  was  that  you  attempted  to 
board?  A.  No,  sir.  Q.  What  portion  of  the 
train  was  it  in?  A.  Well,  the  fourth  or  fifth 
from  the  caboose — the  fourth  or  fifth  car.  Q. 
Pour  or  five  cars  from  the  caboose?  A.  Yes, 
sir;  I  think  so.  Q.  On  the  left-hand  side  of 
the  train  in  the  direction  it  was  doing?  A.  iTes, 
sir;  that  is  right'  That  is  what  you  said?  A. 
No,  sir;  I  didn't  say  caboose;  I  said  the  en- 
gine; it  couldn't  have  been  the  caboose.  Q. 
Weren't  those  questions  asked  you,  and  didn't 
you  make  those  answers?  A.  I  didn't  say  ca- 
boose; if  he  got  it  caboose,  I  said  engine.  He 
misunderstood  me;  I  am  positive  it  was  the 
engine." 

He  was  shown  a  written  statement  signed 
by  him  a  few  months  after  the  acddent  In 
which  he  said,  in  deecriblng  how  the  accident 
happened : 

"I  c«ught  ahold  of  the  handhold  and  missed 
the  foot  stirrup,  and  my  foot  slipped  over  the 
rail,  and  the  wheels  passed  over  my  foot." 

The  witness  admitted  signing  this  state- 
ment, but  said  he  did  not  write  It  or  read  It 
himself,  and  that  be  was  very  busy  at  the 
time  with  his  duties  as  telegraph  operator, 
and  the  agent  of  the  company  who  read  it 
to  blm  did  not  read  that  part  of  the  state- 
ment saying  that  his  foot  slipped,  causing 
blm  to  fall  under  the  train,  and  that  be  did 
not  know  that  statement  was  In  there  when 
he  signed  the  paper,  but  admitted  telling  the 
agent  that  his  foot  slipped  after  the  band- 
bold  came  loose.  This  was  all  the  evidence 
for  api)^ee,  exaest  that  in  rebnttal  he  denied 


making  statements  attribnted  to  liim  by  wit- 
nesses for  the  company. 

On  the  part  of  the  company  the  condnctor 
on  the  frelgbt  train  testified  that  be  did  not 
know  or  bear  of  any  trouble  with  tbe  band- 
hold.  Several  other  witnesses,  wbo  were 
employes  of  the  company  were  Inquired  of 
as  to  statements  made  by  appellee  after  the 
injury,  and  all  of  tbem  said  that  be  told 
them  that  his  foot  slipped,  but  did  not  say 
anything  about  a  defective  handhold.  There 
is  also  a  stipulation  showing  that  regular 
car  inspectors  of  the  company  inspected  this 
freight  train  at  a  place  where  it  was  custom- 
ary to  Inspect  trains  some  two  or  three  hours 
before  the  accident ;  and  it  was  agreed  that 
the  Inspectors  would  say  on  the  trial  that 
they-  Inspected  the  cars  In  this  trel^t  train 
without  finding  any  defective  or  unsafe — 

"that  the  method  of  inspection  was  to  examine 
by  inspection  all  the  parts  not  necessary  for  tbe 

fiersons  using  the  cars  to  catch  bold  of  and 
ook  at  the  handholds  and  grabirons.  and  catch 
hold  of  those  that  could  be  reached  from  tbe 
ground,  to  ascertain  whether  any  were  defec- 
tive; that,  if  any  defect  was  found  in  any  of 
the  parts,  an  Immediate  note  of  that  was  made 
by  them  In  books  which  were  thereafter  kept 
as  records  of  the  inspection ;  that  they  made  the 
following  record  of  the  condition  of  the  cars  in 
the  train  above  referred  to  at  the  time  in  their 
own  handwriting  in  books  from  which  they 
were  now  testifymg.  They  say  that  there  were 
no  defects  in  any  of  the  cars  mspected  by  them 
except  the  defects  hereinafter  noted  as  set  out 
in  the  schedule  opposite  eadi  numbered  ear. 
Where  no  defect  is  set  out,  none  was  found  m 
the  car." 

Day,  the  man  who  employed  appellee,  after 
denying  that  be  had  Instructed,  or  directed,  or 
antboriaed  appellee  to  get  on  frelgbt  trains 
and  tide  from  Layton  to  Lavenia,  said  that 
be  gave  blm  a  pass  to  ride  on  passenger 
trains  from  Lavenia  to  Layton,  but  told  him 
that  on  returning  to  his  work  each  day  he 
would  have  to  walk  from  Layton  to  Lavenia ; 
that  be  could  ride  one  way,  but  would  bare 
to  walk  tbe  other.  On  this  evidence  tbe  con- 
tention of  tbe  appellee  Is  that  he  bad  a  right, 
under  tbe  instructions  given  blm  by  his  su- 
perior officer,  to  board  the  freight  train  at 
tbe  time  and  place  and  manner  be  did,  and 
that  his  injury  was  caused  by  a  defective  and 
unsafe  handhold,  the  condition  of  which 
conld  have  been  discovered  by  ordinary  care 
on  the  part  of  the  company. 

On  the  other  hand,  tbe  defense  for  the 
company  was  rested  on  tbe  ground  that  ap- 
pellee was  not  authorized  or  Instructed  to 
ride  on  the  freight  trains,  and  hence,  in 
attempting  to  get  on  the  train,  was  a  tres- 
passer, and  assiuned  the  risk  of  defective 
appliances.  It  Is  further  contended  that  tbe 
handhold  was  not  defective  or  unsafe,  and. 
even  if  it  was,  the  Inspection  made  by  the 
company  showed  that  it  exercised  ordinary 
care  to  maintain  it'  in  safe  condition,  and 
so  there  should  have  been  a  directed  verdict 
in  its  favor. 

It  will  be  seen  from  the  evidence  that  the 
appellee  is  tbe  only  witneaa  wbo  teattfied  as 
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to  tbc  cantie  ttiat  produced  the  Injniies  xe- 
ceived  by  him,  and  It  Is  nrged  that  tbe  evi- 
dence contradicts  appellee  as  to  tlxe  cause 
that  produced  tbe  aeddent  to  sudi  an  extent 
as  to  make  the  Terdlct  npon  this  issue  bo 
flagranti;  against  tbe  evidence  as  to  Justify  a 
reversal  of  the  case.  Tbe  evidence  thna  re- 
lied on  consists  of  tbe  statements  of  employes 
of  the  company  that  appieUee  did  not  men- 
tlon  a  defective  handhold  In  relating  bow 
the  accident  happened,  but  attributed  it  to 
the  fact  that  his  foot  slipped,  and  in  the  evi- 
dence of  the  car  injectors  who  said  they 
did  not  discover  any  defective  handhold, 
supplemented  by  the  paper  signed  by  appel- 
lee detailing  tbe  circumstances  of  tbe  ac- 
cident in  which  no  mention  is  made  of  de- 
fective handholds. 

In  thla,  as  in  almost  aU  cases  of  this  char- 
acter, the  evidenoe  on  several  issues  is  very 
contradictory,  although  there  is  no  evidence 
as  to  tbe  immediate  cause  of  tbe  accident  ex- 
cept the  testimony  of  appellee,  Bor  is  there 
any  contradiction  of  the  evidence  of  the  in- 
spectors, except  such  aa  may  be  found  in  its 
insufficiency  and  In  the  circnmstances  attend- 
ing the  accident  as  related  by  appellee.  In 
view,  therefore,  of  the  fact  that  there  is  no 
evidence  showing  that  tbe  car  Inspectors  did 
not  make  the  inspection  testified  to  by  them, 
it  is  said  that  their  evidence  sbowed  that 
they  exercised  ordinary  care  in  making  the 
inspection,  and,  this  being  so,  there  was  no 
evidence  that  the  company  failed  to  ezerdse 
ordinary  care  In  Its  effort  to  maintain  this 
handhold  In  reasonably  safe  condition. 

[1]  Passing  for  the  present  a  more  detailed 
examination  of  the  sufficiency  of  the  Inspec- 
tion made,  we  cannot  agree  that  the  mere  In- 
spection of  cars  by  employes  who  are  charged 
with  the  duty  of  inspection  Is  conclusive  evi- 
dence of  the  exercise  of  ordinary  care  on 
tbe  part  of  the  company  to  keep  its  cars  and 
appliances  In  reasonably  safe  condition,  or 
that  the  inst)ection  made  in  this  case  is  con- 
clusive evidence  of  tbe  fact  that  the  handhold 
was  not  in  a  defective  and  unsafe  condition 
at  the  time  tbe  lnsi>ectlon  was  made  or  at 
the  time  the  accident  happened.  The  evi- 
dence of  these  inspectors  is  entitled  to  the 
same  weight  as  would  be  the  evidence  of  any 
other  witnesses  who  testified  that  an  ap- 
pliance was  in  good  condition,  ahd  no  more. 
It  was  subject  to  be  put  in  Issue  to  the  same 
extent  as  any  other  disputed  fact  in  the  case, 
and,  if  the  evidence  of  appellee  Is  to  be  be- 
lieved, It  is  plain  that  the  handhold  was  tn 
a  defective  and  unsafe  condition,  and  that 
It  had  not  been  suffldeutly  inspected. 

[2]  It  Is  very  true  that,  when  a  railroad 
company  exercises  that  degree  of  care  that 
tbe  conditions  of  the  service  demand,  and 
care  corresponding  to  the  dangers  of  the 
employment,  to  keep  its  cars  and  appliances 
In  reasonably  safe  condition  for  tbe  use  of  its 
servants,  it  has  discharged  its  whole  duty. 
But  whether  <lt  hM  performed  its  duty  in 
tlds  revBct'to  an  Issuable  tact,  and  whentt 


is  pat  in  issue,  If  there  itevldaace,  direct  or 
circumstantial,  showing  that  tbe  accident 
would  not  have  happened  except  for  a  de- 
fective appliance,  tbe.  jury  have  the  same 
right  to  weig^  and  consider  the  evidence  sup- 
porting and  opposing  thO  proposition  that  the 
company  exerds^  due  care  that  tbey  have  to 
weigh  and  consider  any  other  issuable  fact 
in  the  case. 

In  Hnddleston's  Adm'r  v.  Straight  Creek 
Coal  &  Ooke  Co.,  138  Ky.  606,  128  S.  W.  58», 
tbe  coal  company  proved  by  Its  mine  boss 
that  he  inspected,  shortly  before  the  ac- 
cident to  Huddleston,  the  roof  of  the  entry 
at  the  place  the  slate  fell ;  and  in  the  argu- 
ment of  the  case  tbe  contention  was  made 
by  counsel  for  tbe  coal  company  that,  as  the 
uncontradicted  evidence  showed  that  tbe 
company,  through  its  employes,  exercised  or^ 
dinary  care  to  put  the  mine  at  the  place 
Huddleston  was  killed  In  a  reasonably  safe 
condition,  and  as  there  was  no  known  cause 
that  Interfered  with  or  changed  that  condi- 
tion between  the  time  it  was  thus  Inspected 
and  the  time  Hnddleston  was  killed;  the 
court  properly  directed  a  verdict  in  Its  favor. 
But,  rejecting  this  view,  the  court  said: 

"Must  tbe  statements  of  Blswick  be  accepted 
as  conclusive  of  the  fact  that  th^  compovy  fol- 
ly discharged  its  duty  to  keep  the  mine  in  a 
reasonably  safe  condition,  or  was  the  question 
whether  or  not  it  performed  this  duty  one  for 
tbe  jury  to  determine  from  all  the  facts  and 
circumstances  in  the  case?  It  can  readily  be 
seen  that  this  is  a  most  important  question,  not 
only  as  it  afllocts  tbe  case  before  us,  hut  as  it 
will  affect  other  similar  cases  in  which  a  recov- 
ery is  soug:ht  against  the  master  for  the  destruc- 
tion of  the  life  of  the  servant  bssed  on  tbe  fail- 
ure of  the  master  to  furnish  the  servant  reason- 
ably safe  places  or  appliances.  If  the  principle 
contended  for  by  counsel  for  the  company  is 
correct  law,  then  in  every  case  involving  a  ques- 
tion like  this  tbe  master  will  be  absolved  from 
liability  if  be  can  prove  that  the  place  or  appli- 
ance was  examined  and  inspected  shortly  before 
the  injury,  and  found  to  be  reasonably  safe  for 
the  use  of  the  servant,  end  there  is  no  evidence 
to  disprove  that  the  inspection  was  made,  or  to 
contradict  the  evidence  of  these  who  say  that 
in  making  it  they  exercised  ordinary  care.  If 
this  is  the  law,  then,  when  a  servant  is  killed 
by  a  defective  appliance  or  unsafe  place,  all  the 
master  need  do  to  compel  a  verdict  and  judg- 
ment in  his  favor  is  to  show  by  uncontradiatM 
evidence  that  such  an  inspection  as  we  have 
pointed  out  was  made,  and  that  no  change  had 
taken  place  or  been  made  in  or  about  the  thing 
inspected  between  the  time  of  inspection  and 
the  death,  although  the  jury  might  be  anthorizcd 
to  believe  from  the  physical  facts  shown  in  evi- 
dence that  the  appliance  or  place  where  the 
servant  was  killed  was  not  in  a  reasonably  safe 
condition  at  the  time  of  the  accident.  Thus 
the  law  would  place  almost  certainly  in  the  pow- 
er of  the  master  the  means  by  which  he  could 
defeat  an  action  and  deprive  the  complaining 
party  of  the  right  to  rely  for  his  recovery  u|)on 
tacts  and  circumstances  that  in  the  opinion 
of  the  triers  of  the  facts  might  be  amjdy  suffi- 
cient to  show  that  the  degree  of  care  required 
was  not  exercised.  We  cannot  give  our  ap- 
proval to  a  doctrine  like  this.  The  jury  have 
the  right  to  hoar  and  consider,  not  only  the  evi- 
dence from  the  mouths  of  witnessesr  aa  to  whwt 
they  did  and  what  was  done,  bat  they  have  alen 
the  rjglit  to  hear  and  consider  other  evidence 
from  witnesses  who  are  qualified  to  testify  as 
to  the  physical  coiidition  of  the  ■place'  or*  appU- 
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ance  before,  at  the  tfane,  and  immediately  after 
the  accident,  and  the  jury  may  from  the  fact* 
and  circumstances  thus  proven  be  warranted  in 
concluding  that  tiiey  are  entitled  to  more  weight 
than  the  perWMial  evidence  of  the  witnesses 
whose  testimony  waa  in  contradiction  of  these 
facts  and  circumstances." 

Nor  is  the  later  case  of  LUe  ▼.  LoolBTlUe 
Ry.  Co.,  161  Ky.  347,  170  8.  W.  936,  in  con- 
flict with  the  Hnddleeton  Case.  On  the  con- 
trary, the  Idle  Case  was  clearly  dlatlagnisbed 
from  the  Hnddleston  Case  on  the  facts. 

Tile  evidence  of  the  witnesses  who  testi- 
fied that  appellee  said  his  foot  slipped,  with- 
out mentioning  the  handhold.  Is  entitled  to 
weii^t  But  the  Jury  had  the  right  to  ac- 
cept the  evidence  of  appellee  in  preference 
to  th£Lt  of  the  witnesses  for  the  railroad  com- 
pany; and,  although  the  weight  of  the  evi- 
dence, as  well  as  some  of  the  drcumstancea 
developed  in  the  case,  conduces  to  show  that 
tbe  accident  happened  on  account  of  appel- 
lee's foot  slipping  in  the  stirrup  on  the  side 
of  the  car  when  he  attempted  to  get  on  rath- 
er than  oa  account  of  the  defective  handhold, 
we  are  not  prepared  to  say  that  tbe  finding 
of  the  Jnry  on  this  issue  Is  so  flagrantly 
against  tbe  evldmce  as  that  the  verdict 
sbonld  be  set  aside.  In  Howard  v.  Lonls- 
TlUe  Ry.  Co.,  106  S.  W.  832,  32  Ky.  Law 
Rep.  309,  it  was  said,  and  is  pertinent  here: 

"The  number  of  witnesses  who  testify  to  a 
fact  is  not  necessarily  a  controlling  feature  in 
determining  its  truth ;  neither  does  the  fact 
that  their  evidence  may  not  be  contradicted  by 
word  of  mouth  compel  its  acceptance  as  true. 
Ite  jury  have  the  right  to  disregard  the  whole 
or  any  part  of  the  testimony  ot  any  witness, 
and  it  is  their  province  to  give  such  weight  to 
the  evidence  as  in  their  judgment  and  discre- 
tion it  is  entitled  ta^  In  considering  the  weight 
to  which  evidence  is  entitled,  and  the  credibil- 
ity that  shall  be  attached  to  the  words  of  the 
witness,  the  jury  may,  and  often  do,  take  into 
consideration  the  demeanor,  the  appearance, 
and  the  manner  of  the  witness,  and  from  these 
and  other  circumstances  that  come  under  their 
observation  during  the  trial  may  conclude  that 
the  witness  is  not  worthy  ot  credit,  or  is  not 
testifying  to  the  truth,  and  disregard  his  entire 
testimony.  *  *  *  A  stronger  impression  may 
be  made  on  the  jaror's  mind  by  what  he  sees 
than  by  what  he  hears.  A  juror  can  see  as  well 
as  hear,  and  has  the  right  to  use  Ids  eyes  as  well 
as  his  ears  in  making  up  his  mind  as  to  what 
weight  if  any  shall  be  given  the  evidence  of  a 
witness." 

[S]  It  is  further  Insisted  that  when  appel- 
lee, in  going  to  his  work,  attempted  to  board 
a  moving  freight  train,  not  at  the  caboose, 
he  assumed  the  risk  of  defective  appliances 
such  as  an  unsafe  handhold.  Whether  he 
assumed  this  risk  or  not  depends  on  the  ques- 
tioa  whether  he  had,  under  his  employment, 
tbe  right  and  authority  to  get  on  this  moving 
train  at  the  time  and  place  and  in  the  manner 
descrilied  in  his  evidence.  He  was  an  em- 
ploy6  of  the  company,  and,  if  he  was  directed 
by  hia  superior  officer  to  board  this  train  and 
other  freight  trains  at  the  time  and  in  the 
manner  In  which  he  was  attempting  to  board 
this  train,  the  company  owed  Mm  the  same 
duty  to  keep  its  appliances  in  safe  condition 
that  it  would  owe  to  any  otJier  employ  6; 


for  examiAe,  a  hrakeman,  whose  dnties  might 
raqnlre  lilm  to  board  cars  as  appellee  was 
attemptiag  to  do  when  he  was  injured. 

[t]  Looking  noW'to  tbe  eiHdence  of  appA- 
lee  to  learn  whether  be  was  acU&g  wltbin  the 
Une  of  his  instructions,  we  find  that  be  tes- 
tifies Tery  positively — altboogh  his  efrldenoe 
Is  contradicted  by  Day — that  Day,  who  had 
anthortty  so  to  do,  Instmoted  him  at  the  time 
he  was  «nployed  that  he  would  have  to  live 
at  Layton,  as  there  was  no  place  at  which  he 
coold  find  board  and  lodging  at  Lavenla,  tbe 
place  at  which  he  was  employed  to  work; 
that  Day  gave  him  a  pass  on  whlA  he  coold 
ride  on  a  passenger  train  from  Lavoiia  to 
Layton  early  in  the  morning  wh«i  his  night's 
work  was  over,  and  that  in  returning  to  his 
work  at  night  he  could  get  on  a  freight  train 
that  passed  Layton  aboot  10:80  and  ride  on  It 
to  Larenla;  that  be  further  told  him  that  he 
conld  get  on  the  passing  freight,  whidi  ran 
slowly  at  Layton,  as  best  he  could,  and  at 
any  place  he  could;  that  In  obedience  to 
these  instructions  he  had  gotton  on  this  10:30 
freight  train  at  Layton  every  night,  except 
one  during  the  80  days  he  worked  preceding 
tbe  accident ;  that  sometimes  he  rode  on  the 
engine,  sometimes  in  the  cal>oose,  and  some- 
times on  the  freight  cars,  getting  on  the  train 
as  it  passed  as  best  he  could. 

Assuming,  as  found  by  the  Jury,  that  the 
directions  and  instructions  testlfled  to  by  ap- 
pellee were  given  to  him  by  Day,  we  think 
tiiat  he  had  the  ri^t,  in  the  exercise  of  care 
for  his  own  safety,  to  attempt  to  get  on  this 
freight  train  at  the  time  and  place  and  in 
the  manner  he  did.  He  would  not,  of  course, 
under  the  instructions  bav«  had  the  right  to 
attempt  to  get  on  a  fast-moving  train,  or  at  a 
place  at  which  It  would  not  have  beoi  rea- 
sonably safe  to  have  attempted  to  board  the 
train;  but,  according  to  his  evidence,  the 
train  was  running  at  a  speed  of  only  four  or 
five  miles  an  hour,  and,  except  for  tbe  fact 
that  tfie  handhold  gave  way,  he  coold  and 
would  have  boarded  tbe  train  with  safety. 
In  other  words,  the  sole  cause  of  the  accident, 
according  to  appellee's  version  of  the  affair, 
was  the  defective  handhold.  And  if  this 
handhold  was  defective,  as  the  Jury  must 
have  found,  the  railroad  company  was  remiss 
in  tbe  duty  that  it  owed  ai^tellee,  because  be 
had  the  right,  under  tbe  circumstances  stated, 
to  assume  that  an  appliance  like  a  handhold, 
which  is  attached  to  the  side  of  a  car  for  the 
purpose  of  assisting  those  who  wish  to  board 
the  car,  was  in  reasonably  safe  condition  for 
the  use  for  which  it  was  intended. 

Upon  the  issues  in  the  case  the  right  oZ  ap- 
pellee to  recover  depended  upon  his  estab- 
lishing by  sufficient  evidence  three  proposi- 
tions: First,  that  hia  instructloDs  from  a 
superior  officer  authorised  blm  to  g^  od  this 
train  at  the  place  he  made  the  attempt;  sec- 
ond, that  In  his  effort  to  board  the  train  be 
was  exerdalng  ordinary  csM  for  Us  o>wii  aaCe- 
tj;  and,  third,  that  hlsilnjniy  was  cssssd  by 
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a  defective  luuMlIwld>  the  C(H>dttl<xn  of  wUch 
could  Jbav«  beoi  dlacovered  by  the  oonqpany 
If  It  had  exerdsed  the  required  care. 

As  to  the  first  of  theae  guestions  we  think, 
as  stated,  that  the  Instructions  of  Day  were 
broad  enongh  to  authorize  appellee  to  attempt 
to  get  on  this  train  at  the  time  he  did ;  and 
as  to  the  second  one  there  is  really  no  dis- 
pute that  the  train  was  running  at  such  a 
Blow  rate  of  speed  as  that  he  oould  hare 
boarded  It  with  safety  if  tSie  appliance  fur- 
nished for  his  assistance  had  been  in  reason- 
ably safe  condition.  As  to  the  third  there 
was  moch  conflict  in  the  evidence,  and  we 
will  now  look  into  this  featnre  of  the  case. 

In  Patton  v.  Texas  &  Padflc  By.  Co.,  178 
U.  S.  65S,  21  Sup.  Ct  275.  45  I*  Ed.  361,  the 
court,  in  speaking  of  the  duty  of  the  master 
in  respect  to  furnishing  safe  appliances'  for 
the  use  of  the  servant,  used  this  language: 

"Neither  indrriduals  ner  corporations  aie 
bound,  as  employers,  to  insure  the  absolute  safe- 
^  a<  machinery  or  meohanical  appliances  which 
toey  provide  for  the  use  of  their  employes.  Nor 
are  uiey  bonnd  to  supply  the  best  and  Mtfeat 
or  newest  of  those  appliances  for  the  purpose 
of  seeming  the  safety  at  those  who  are  thus 
employed.  3%ay  are,  however,  bound  to  use  all 
reasonable  care  and  prudence  for  the  safety  of 
those  in  their  service,  by  providing  them  with 
machinery  reasonably  safe  and  suitable  for  the 
use  of  the  latter.  If  the  employer  or  master 
fails  in  this  duty  of  precaution  and  care,  he  it 
responsible  for  any  Injury  which  may  happen 
through  a  defect  of  machinery  which  was,  or 
»ueht  to  have  been,  known  to  him,  and  was  xatr 
Imown  to  theemployi  or  servant" 

In  New  Gait  House  Co.  v.  Chapman,  124 
Ky.  B27,  97  S.  W.  682,  SO  Ky.  Law  Rep.  «92, 
Lancaster's  Adm'r  v.  Central  City  Light  ft 
Power  Co.,  137  Ky.  855,  126  S.  W.  739,  27  U 
K.  A.  (N.  S.)  181,  Truesdell  T.  C.  ft  O.  S.  Ca, 
L69  Ky.  718, 169  S.  W.  471,  and  In  many  •otI»' 
»r  cases,  tUs  court  has  announced  snhstati- 
ially,  although  in  dlffereot  forms  of  expres- 
lion,  tbe  same  mle. 

[8,  6]  Tested  now  by  this  nfle,  and  assum- 
ng  tbat  the  handhold  gave  way  la  the 
nanner  described  by  appellee,  the  questloa 
s:  Did  the  evidence  for  the  appellee  show 
vlth  sufBdent  certainty  to  take  the  case  to 
he  jury  and  support  the  verdict  the  failure 
'f  tbe  railroad  company  to  use  reasonable 
are  in  eqnli^ylng  and  maintaining  the  car 
rblcb  appellee  attempted  to  board  with  hand- 
lOlds  reas(mably  safe  for  tbe  purposes  for 
rhlch  they  were  Intended  f  It  is  true  that 
be  mere  fact  that  the  handhold  gave  way, 
idependent  of  any  other  drcmnstances  show- 
3g  Its  defective  and  unsafe  condition,  would 
ot  be  sufficient  to  convict  the  railroad '  com- 
any  ot  negligence,  as  It  seems  to  be  gener- 
Uy  beld  that  the  doctrine  of  res  Ipsa  lo- 
oltnr  does  not  apply  with  the  same  fullness 
nd  weight  in  cases  where  the  servant  Is  In- 
ired  hry  a  defective  appliance  as  It  does  In 
ises  wbere,  for  example,  a  passenger  or  oth- 
r  person  not  occupying  the  relation  of  serv- 
nt  Is  tnjnved  by  an  unsafe  appliance.  The 
lie  announced  by  this  court  In  Llle  t.  Louls- 
LUe  By.  Co.,  161  Ky.  847, 170  &  W.  836.  and 


f<dlowed-ln  niomas  r.  NatlAnal  Concrete 
Gonatructloa  Oo^  166  Ky.  612,  179  B.  W.  489, 
Is  in  harmony  with  the  weight  of  authority 
on  this  subject,  and  Is  thus  stated : 

"While  some  courts  take  the  position  that  tbe 
doctiiae  of  res  ipsa  loquitur  never  applies  in  a 
case  of  master  and  servant,  yet  it  is  generally 
bdd  that  the  doctrine  does  apply  in  such  a  ease, 
but  in  a  more  restricted  sense  than  in  a  case  of 
carrier  and  passenger,  because  of  the  difference 
in  the  degree  of  care  impoeed,  and  in  tbe  char- 
acter of  defenses  that  may  be  made.  *  *  * 
A  master  is  not  reanired  to  furnish  the  servant 
absolutely  safe  appliances  with  wliich  to  work. 
He  discharges  the  fnU  measure  of  his  doty  when 
he  exercises  ordinary  care  to  furnish  appliances 
which  are  reasonably  safe.  When,  tiierefore, 
the  servant  seeks  to  recover  for  an  injury  grow- 
inir  ont  of  defective  appliances,  the  mere  fact 
that  a  piece  of  machinery  breaks  is  not  of  itsdf 
sufficient  to  make  out  a  prima  facie  case.  It 
must  therefore  appear  that  tbe  master  knew  of 
the  defective  condition  of  the  machinery,  or 
could  have  known  of  it  by  the  exercise  of  of- 
dinary  care.  TberefoM  it  is  generally  beld  in  a 
case  of  master  and  servant  that  tbe  inference 
of  negligence  i?  dedudble,  not  from  the  mere 
happening  of  the  accident,  but  from  the  attend- 
ing dronmstances.  *  *  *  In  Shearman  & 
Hedfield  on  Negligence,  i  69,  the  rule,  which 
has  frequently  been  quoted  by  courts  with  ap- 
proval, IS  stated  as  follows:  'It  is  not  that  m 
any  case  negligence  can  be  assumed  from  the 
mere  £act  of  an  accident  and  an  injniy ;  but  in 
these  cases  the  surrounding  drcumatanceswtiich 
are  necessarily  brought  into  view  by  showing 
how  the  acddent  occurred  contain,  without  fur- 
ther proof,  Buffident  evidence  of  the  defendant's 
duty  and  of  his  neglect  to  perform  it.  The  fact 
of  the  casualty  and  the  attendant  circumstanc- 
es may  themselves  furnish  all  the  proof  of  npg- 
Ifgence  that  the  injured  person  Is  able  to  offer, 
or  that  It  is  necessary  to  offer.' 

"The  rule  has  also  been  stated  in  the  follow- 
ing language :_  'There  must  be  reasonable  evi- 
dence of  negligence,  but,  when  the  t^ing  caus- 
ing the  injury  is  shown  to  be  under  the  control 
et  the  defendant,  and  the  accident  is  such  titat, 
in  the  ordinary  course  of  business,  does  not  hap- 
pen If  reasonable  care  is  used,  it  does,  in  the  ab- 
sence of  explanation  by  the  defendant,  afford 
sufficient  evidence  that  the  acddent  arose  frwi 
want  et  care  on  its  part.'  " 

This  does  not  mean,  however,  that  In  snlts 
by  the  servant  against  the  master  the  doc- 
trine of  les  ipsa  loqnltnt  cannot  be  invoked 
in  tild  ot  the  servant's  canse  of  action.  It 
only  means  that  in  cases  of  this  sort  Its  ef- 
fectiveneaB  la  move  restricted  than  in  other 
cases.  Or,  as  said  by  the  New  TLoiitc.  Court  of 
Appeals  In  Marcean  r.  Ratland  Itallroad  Ook, 
211  N.  Y.  208.  105  N.  B.  206,  51  L.  B.  A.  (N. 
S.)  1221,  Ann.  Oas.  1915C,  611,  a  case  pre- 
senting a  question  very  much  Uke  the  one 
here  Involved: 

"While  It  is  therefore  the  settled  law  that  the 
maxim  is  applicable  to  any  case  where  the  facts 
warrant  its  application,  it  is  appcurent  that  the 
employs  who  mvokes  it  against  Dis  employer  en- 
counters difflculties  that  do  not  faamx>er  the  way- 
farer in  a  public  place  or  the  passenger  in  a 
omnmon  carrier's  oonveyance.  *  *  *  In  the 
nature  of  things  the  Injured  .employ^  who  sues 
his  employer  must  present  a  much  higher  degree 
of  proof  than  is  necessary  in  the  case  of  a  way- 
farer or  pSssengeK.  It  is  to  be  empharised, 
however,  that  the  difference  is  one  of  degree, 
and  not  of  kind.    *    •    • 

"The  employer  is  bound  merely  to  the  exercise 
of  reasonable  care  in  provUiag  hts  employ^ 
with  a  safe  place  in  which  to  work,  with  pMp- 
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er  and  adeqaate  tools,  appliances,  and  machin- 
ery, and  with  fellow  employ^  competent  for  the 
tasks  to  which  they  are  a'si^ed.  If  the  in- 
jured employs  sues  at  common  law  and_  seeks  to 
invoke  the  maxim,  he  must  necessarily  make 
proof  of  facta  and  circumstances  which,  under 
the  common  law,  exclude  every  inference  except 
that  of  the  employer's  negligence.    •    »    • 

"The  same  rule  applies,  in  a  modified  degree, 
where  the  employ^  sues  nnder  the  Employers' 
Liability  Act,  as  the  plaintiff  in  this  case  has 
done.  In  such  a  case  the  plaintiff  must  estab- 
lish facts  and  circumstances  which,  under  the 
statute,  would  entitle  him  to  recover  in  the  ab- 
sence of  a  sufficient  explanation  by  the  defend- 
ant absolving  him  from  the  imputation  of  neg- 
ligence." 

Nor  do  we  And  anything  In  the  leading  fed- 
eral case  of  Patton  v.  Texas  &  Pacific  By. 
Co.,  sapra,  In  conflict  wltb  the  views  express- 
ed In  the  liUe  and  Marcean  Cases. 

When  the  company  equipped  the  car  with 
a  handhold,  the  duty  of  maintaining  It  In 
reasonably  safe  condition  for  use  Imposed 
on  the  company  the  dnty  of  Inspection,  but  at 
the  same  time  the  mere  fact  that  the  hand- 
bold  polled  loose,  standing  alone  and  un- 
supported by  other  facts  or  circumstances, 
would  not  be  sufficient  to  show  negligence  on 
the  part  of  the  company  because  the  company 
did  not  Insure  Its  safety.  It  merely  agreed 
that  It  would  exercise  ordinary  care  to  keep 
It  In  safe  condition.  And  so  It  was  essential 
that  the  plaintiff,  In  making  out  his  case, 
should  show  by  facts  or  drcnmstances  the 
failure  of  the  company  to  exercise  this  de- 
gree of  care.  This  link  In  the  chain  of  evi- 
dence that  was  necessary  to  show  negligence 
on  the  part  of  the  company  Is,  we  think,  sup- 
plied by  the  manner  of  Inspection '  and  the 
circumstances  attending  the  transaction.  The 
exposed  location  and  use  of  the-  handheld  was 
such  that  a  reasonably  care  ln3i>ectlon  could 
not  well  have  failed  to  discover  Its  defective 
or  unsafe  condition. 

[7]  If  It  pulled  loose  when  appellee  took 
hold  of  it.  It  Is  reasMtable  to  assume  that  It 
would  have  given  way  if  the  Inspectors  had 
tak«i  hold  of  it  with  a  view  of  testing  its 
security.  The  outward  appearance  of  the 
handhold  might  not  have  disclosed  Its  nn- 
safeness,  but  an  inspection  that  merely  con- 
sists In  looking  at  handholds  as  the  Inspected 
walks  by  the  cars  does  not  satisfy  the  duty 
the  company  was  under  to  exercise  ordi- 
nary care  to  see  that  they  were  safe,  and  this 
It  appears  Is  the  character  of  inspection  that 
was  made. 

An  Instmctlon  and  pertinent  case  upon  the 
point  under  conslderatimi  Is  Felton  v.  Bul- 
lard,  94  Fed.  781,  3T  G  C.  A.  1.  In  that 
case  a  brakemau  in  the  service  of  the  rail- 
road was  killed  while  descending  from  the 
top  of  a  moving  car  by  reason  of  the  defective 
character  of  a  grabiron  which  broke  off  and 
threw  him  beneath  the  wheels.  The  defense 
of  the  company  was  that  It  had  fulfilled  its 
duty  of  inspection,  and  therefore  was  not 
liable  for  the  accident.  In  support  of  this 
theory  it  asked  the  court  to  charge  the  jury 
that: 


"If  the  defect  was  latent— fhat  is,  one  not  vis- 
sible — the  defendant  is  not  UaUe,  if  the  injury 
occurred  by  reason  of  such  latent  or  invisible 
defects." 

The  trial  court  refused  to  so  instruct  the 
Jury,  and  the  federal  Court  of  Appeals,  Judge 
Lurton  writing  the  opinion.  In  commenting 
on  this  ruling  of  the  trial  court,  said: 

"The  refusal  to  instruct  in  the  words  of  the 
request  is  now  assigned  as  error.  There  was 
evidence  tending  to  show  that  neither  the  bro- 
ken and  rusted  oondlti<m  of  one  of  the  screws 
by  which  the  grabiron  was  held  to  the  wood  of 
the  car  nor  the  decayed  condition  ot  the  wood 
surronnding  this  broken  screw  was  visible  froa 
the  surface.  Indeed,  the  evidence  strtnagly  in- 
dicated that  no  mace  visual  inspection  woold 
have  disclosed  the  dangerous  condition  of  this 
grabiron.  But  would  a  mere  visual  inspection 
of  such  an  attachment  be  due  and  reasonable  in- 
spection  of  such  an  instrumentality?  Was  no 
other  inspection  reasonable  and  possible,  nn- 
der the  circumstances  under  which  such  can 
are  received  and  forwarded?  Would  a  mere 
visual  inspection  of  a  car  wheel  be  reganled  as 
ordinary  and  reasonable?  If  the  tapping  of  the 
wheel  with  a  hammer  would  disclose  by  sonnd 
the  presence  or  absence  of  a  fracture  which 
might  not  be  disclosed  to  the  eye,  could  it  be 
said  that  so  ready  and  accessible  a  test  should 
not  be  applied?  As  much  may  be  said  teaching 
the  firmness  and  security  with  which  the  grab- 
iron  was  fastened  to  the  end  of  this  car.  This 
grabiron  was  one  of  the  rounds  in  a  ladder  pro- 
vided for  the  nse  of  brakemen,  whose  duty  ealled 
ttiem  more  or  leas  often  to  the  top  of  such  cars. 
The  life  of  the  brakeman  may  often  depend  up- 
on the  firmness  with  which  such  an  iron  is  at- 
tached to  the  end  or  side  of  the  car.  Was  there 
no  other  ready  means  of  ascertaining  whether 
it  was  properly  and  safely  attached  thjaa  a  visa- 
al  inspection?  If  the  application  .of  some  force 
would  disclose  a  dangerous  weakness,  ought 
not  such  a  test  to  be  applied?  The  plaintiff  in 
error  did  not  regard  a  visual  test  as  alone  suffi- 
cient; for  the  inspector  says  that  his  habit 
vas  to  go  up  such  ladders  at  one  end  of  a  car 
and  down  the  ladder  at  the  other  end.  Did  be 
do  that  in  this  instance?  If  he  did,  did  he  do 
so  in  such  a  way  as  to  throw  his  weight  opoa 
this  particular  iron,  or  upon  that  end  of  the 
grabiron  supported  by  the  broken  screw?  If 
not,  would  such  a  test  be  feasible  and  calcalated 
to  disclose  a  broken  screw  or  tottoi  wood? 
These  were  proper  questions  for  the  Jory  to 
consider,  and  it  was  not  error  to  modify  this  t«- 
qnest  as  was  dtma. 

"Neither  was  it  error  to  refnse  the  request  for 
an  instruction  to  find  lor  the  defendant.  Tliis 
request  was  based  upon  the  insistence  that  there 
was  no  evidence  upon  which  the  jury  could  rea- 
sonsbly  find  that  the  railroad  company  had  be^ 
guilty  of  negligence.  The  inspector  t^tified  that 
he  did  inspect  this  car  upon  the  day  it  was  re- 
ceived, being  the  day  before  the  happening  of  the 
accident.  He  says  he  did  so  by  going  up  one 
ladder  and  down  the  other.  He  also  testified 
that  neither  the  condition  of  the  broken  screw 
nor  of  the  wood  into  which  it  had  been  driven 
■*ould  be  discovered  by  the  eye.  *  •  •  i>jd 
be  in  truth  and  in  fact  test  this  particular  grab- 
iron  by  any  means  likely  to  disclose  Its  weak- 
ness? *  •  *  Did  the  inspection  made  invcdTe 
any  strain  upon  the  weak  end  of  this  grabiron? 
Did  the  inspector  use  tMs  ladder  at  all?  If  so. 
did  he  nss  it  in  snch  way  as  to  really  afford  ■ 
test  of  the  firmness  <^  its  attachment?  If  the 
inspection  made  did  not  involve  such  a  physical 
test  as  was  feasible,  and  calculated  to  disci' ee 
just  such  an  infirmity  as  existed,  woold  not  a 
jury  be  warranted  in  finding  either  that  no 
physical  test  at  all  was  made,  or  that,  if  made^ 
it  was  so  carelessly  made  as  to  be  useless?  The 
circumstances  were  such  as  that  it  was  not  er- 
ror to  take  the  opinion  of  the  jury." 
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We  do  not  andeftake  to  say  bow  an  laqjtee- 
tlon  abonid  be  made,' bat,  <dearly  as  we  tbink, 
appliances  like  bandbolds,  tbat  can  easily  be 
subjected  by  Inspection  to  some  test  corre- 
sponding to  tbe  test  to  wbleb  ttaey  are  i>ut 
in  practical  nse,  sbonld  be  subjected  to  9tich 
a  test  before  the  company  can  claim  that  It 
hajB  fulfilled  Its  duty  of  exercising  ordinary 
care  to  maintain  aiqpUances  like  this  In  rea- 
BonaUy  safe  oondttloa  for  Om  use  fbr  which 
ttiey  are  Intended.  A  handheld  that  for  any 
reason  is  so  Insecure  that  It  wiU  pall  loose 
when  subjected  to  the  use  for  which  It  was 
Intended  la  manUestly  a  very  dangerous  ap- 
pliance, and  it  would  be  farcical  to  rule  as 
a  matter  of  law  that  such  an  inspection  as 
was  made  by  these  lnBi>ector8  satisfied  the 
requirements  of  ordinary  cat«. 

[S]  The  only  reasraable  inference  from 
tbe  eyldence  is  that  the  handhold  was  tmsafe 
and  defectiTe  when  the  Inspection  was  made, 
and  that  this  condlttcm  could  have  been 
dlsooTered  by  a  proper  Inspectlcm  ia  plain. 
What  caused  the  defect,  or  when  It  first  ex- 
isted, are  not  material  inquiries,  as  we  need 
not  go  beyond  the  time  of  inspection  to  spec- 
ulate as  to  the  canse  that  produced  the  uu' 
safe  condltioi].  It  is  as  mudi  the  duty  of 
tbe  master  to  ezwdse  ordinary  care  in  in- 
specting appllanoes  used  by  servants  In  order 
that  they  may  be  midntained  In  reasonably 
safe  condition. as  it  Is  to  exorcise  ordiaary 
care  to  ascertain  the  saffidency  and  safety 
of  these  apiriiances  when  they  are  first  in- 
stalled. What  will  answer  the  requirements 
of  ordinary  care  either  In  equipment  or  in 
inspection  depends  on  tnich  a  variety  of  cir- 
cnmstances  and  conditions  that  It  must  be 
left  to  be  determined  by  tbe  facts  of  each 
particular  case.  But,  generally  speaking,  it 
Is  a  qnestion  for  the  jury  to  say  whether  the 
required  care  has  been  exercised  when  there 
are  any  facts  or  drcumstances  showing  that 
It  has  not. 

Our  oondnslon  therefore  Is  that  there  was 
sufficient  evidence  and  reasonable  inference 
therefrom  to  show  negligence  In  tbe  ImQieo- 
tion,  and  this,  in  connection  with  the  fact 
tbat  the  handhold  pulled  loose,  was  enough 
to  take  the  case  to  the  jury  on  the  issue  that 
the  apirilance  was  tmsafe,  and  Its  condition 
could  have  been  discovered  by  the  company 
U  It  had  exercised  ordinary  care. 

[t]  The  remaining  qnestion  Is  the  sufficien- 
cy of  the  plea  of  limltatloii  to  bar  a  recovery. 
The  acdd^it  resulting  in  the-tnjnry  com- 
plained ot  occurred  in  1909,  and  In  March, 
1911,  within  two  years  thereafter,  the  ap- 
pellee brought  this  suit  to  recover  damages. 
In  his  petition  he  alleged  that  the  defend- 
ant company  operated  passenger  and  freight 
trains  over  Its  line  of  road  in  the  states  of 
Maryland,  Virginia,  Pennsylvania,  and  else- 
where, and  that  at  the  time  he  received  the 
injury  complained  Of  he  was  employed  by  It 
as  a  telegraph  operator.  He  further  set  up 
tbe  identical  state  of  facts  upon  which  the 
case  went  to  trial  when  tbe  Judgment  was 


MQoverad  from  whkb.  this  appeal  was  pras- 
ecirted.  The  plea  of  limitation  authorized 
by  the  state. law  was  interposed  to  this  peti-. 
tl<m  and  sustained  by  the  lower  court;  but 
on  appeal  to  this  court  the  Judgment  of  the, 
lower  court  was  reversed,  and  the  case  r^ 
manded  for  trial.  Smith  v.  Baltimore  & 
Ohio  R.  Co.,  157  Ky.  113,  162  8.  W.  564. 

On  the  return  of  the  case  to  the  trial 
court  the  plaintiff  filed  an  amended  petition 
increasing  the  sum  asked  in  damages,  but 
not  changing  In  any  material  way  the  na- 
ture of  his  canse  of  action  as  stated  in  his 
original  petition.  Thetreupon  the  railroad 
company  filed  an  answer  setting  up  that  at 
tbe  time  of  the  accident  It  was  engaged  In 
Interstate  commerce,  and  the  appellee  was 
employed  by  it  in  such  commerce,  and  plead- 
ed and  relied  on  the  two-year  statate  of  lim- 
itation fixed  in  the  federal  statute  for  the 
commencement  of  actions  under  the  Employ- 
ers' LlablUty  Act 

There  Is  some  confusion  as  to  the  pleadings 
In  the  case  after  It  went  back  from  this  court 
for  trial,  but  there  Is  no  dispute  tbat  issues 
were  made  and  tendered  sufficient  to  bring 
the  case  under  the  federal  Employers'  Lia- 
bility Act,  and  the  contention  now  Is  that,  as 
the  am^ided  pleading  that  first  expressly  set 
up  the  interstate  nature  of  tbe  employment 
and  the  right  of  recovery  under  the  federal 
act  was  filed  more  than  two  years  after  the 
accident  occurred,  the  right  of  recovery  was 
barred  by  the  federal  statute  fixing  the  time 
In  whk^  action  of  this  diaracter  must  be 
brought  at  two  years. 

The  original  petition,  which  was  filed  with- 
in two  years  from  the  date  of  tbe  accident, 
although  it  did  not  show  specifically  that 
the  suit  was  brought  under  the  federal  act, 
set  up,  as  we  think,  facts  showing  that  the 
railroad  company  was  engaged  In  Interstate 
commerce,  and  that  the  appellee  was  em- 
ployed by  It  In  such  commerce;  and  so  we 
think  that  the  original  petition  stated  suffi- 
ciently a  cause  of  action  under  the  federal 
act  But,'  If  we  should  be  mistaken  about 
this,  and  it  should  be  held  that  tbe  amended 
petition,  showing  In  terms  that  the  canse  of 
action  arose  under  and  was  prosecuted  under 
the  federal  act,  and  was  not  filed  until  two 
years  after  the  accident,  the  plea  of  limita- 
tion was  not  available.  In  C,  N.  O.  ft  T. 
P.  Ry.  Co.  V.  Ooode,  163  Ky.  60,  173  S.  W. 
329,  we  had  before  us  the  question  tbat 
Is  here  presented,  and,  after  referring  to  the 
cases  of  Missouri,  E.  &  T.  Ry.  Co.  v.  Wulf, 
226  U.  S.  570,  33  Sup.  Ct  135,  57  U  Ed.  355, 
Ann.  Cas.  1914B,  134;  and  St  Louis,  S.  F.  ft 
T.  Ry.  Co.  V.  Scale,  229  U.  S.  156,  33  Sup. 
Ct  651,  57  L.  Bd.  1129,  Ann.  Cas.  1914C,  156. 
we  said: 

"On  the  authority  of  these  coses  we  think  it 
is  clear  tbat,  when  the  cause  of  action  ariaes 
under  the  federal  statute,  but  suit  is  brought 
under  the  state  law,  or  by  some  person  not  au-. 
thorized  to  maintain  an  action  under  the  federal 
statute,  defects  in  the  original  petition  may  be 
cured  by  an  amendment  that  iota  not  s^  up  a' 
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new  and  distinct  caoBe'of  action  filed  after  the 
expiration  Qf  two  yean  from  the  aocraal  of  the 
cauae  of  action,  as  the  amendment  will  relate 
back  to  the  filing  of  the  ori^nal  petition." 

And  the  cases  of  Seaboard  Air  l.ine  Ry. 
V.  Koennecke,  239  TJ.  S.  352,  36  Sup.  Ct 
126,  60  L.  Ed.  — ;  and  Kansas  City  Western 
Ry.  Ck).  V.  McAdow,  240  U.  S.  61,  36  Sup.  Ct. 
252,  60  L.  Ed.  ,  support  this  ruling. 

Wherefore  the  Judgment  is  affirmed. 


J.  B.  B.  CX)AI^  OO.  T.  HALBBBT,  Jndge. 

(Court  of  Appeals  of  Kentucky.     April  26, 

1»1«.) 

1.  PiXADiKG   «=>218(2)  —  Deitobbeb— Dbxat- 
INO  Decision. 

Where  plaintiffs  counsel  demanded  an  early 
decision  of  a  question  of  jurisdiction  arising  on 
the  demurrer  to  the  answer,  the  judge  should 
not  have  awaited  the  decision  of  the  Supreme 
Court  of  tiie  United  States  in  a  case  before  it, 
pertinent  to  the  matter,  before  making  his  de- 
cision. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §8  652,  553;   Dec.  Dig.  «=»218(2).] 

2.  Mandamus  «=>15— Compei-ijno   Dkcision 
ON  Dexubbeb— DeiiAT  or  Fabubs  ok  Coom- 

8BI.. 

On  mandamus  to  compel  a  judge  to  render 
a  decision  on  a  demurrer,  parties  to  the  action 
in  which  the  demurrer  was  filed  coald  not  com- 
plain of  delay  to  whioh  they  or  their  cQunsel 
contributed,  even  unintentionally. 

[Ed.  Kote.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  fS  47,  49;   DecTDlg.  <g=»15.] 

3.  Mamdakus  €=>26— Coebcino  JcdiciaL  Ac- 
tion. 

Mandamoa  being  an  extraordinary  writ 
with  prerogative  features,  and  not  a  writ  of 
right,  a  strong  case  must  be  presented  to  coerce 
action  by  a  judge;  the  presumption  being  that 
he  has  done  his  duty. 

[Ed.  Note.— For  other  cases,  see  Maadamos, 
Cent  Dig.  S  62 ;  Dee.  Dig.  <e=326.] 

4.  KiilDAmrB  «S928— OOEBOIHG  JUDIOIAIi  AOo 

TION— Neglect  ob  Bbfubai.. 

Mandamus  is  a  proper  remedy  to  compel 
an  inferior  court  to  adjudicate  upon  a  subject 
within  its  jurisdiction  where  it  neglects  or  refusr 
es  to  do  so,  but  where  it  has  adjudicated,  man- 
damus will  not  lie  to  revise  or  correct  the  de- 
cision. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  62;   Dec.  Dig.  «=>26.] 

5.  OoNanranoNAi.  Law  4=9827,  82S— Bioht 

TO  JUSTICB— CoUBTa  TO  BE  OPEN. 

The  provision  of  Const  Bill  of  Bights,  | 
14,  that  the  courts  shall  be  open,  and  every 
person,  for  an  injury  done  to  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have  remedy 
By  due  course  of  law  and  right  or  justice  ad- 
ministered without  sale,  denial,  or  delay,  cannot 
be  invoked  on  mandamus  to  compel  a  judge  to 
render  deciaion  on  a  demurrer,  unless  it  clearly 
appears  that  there  has  been  such  an  unreason- 
able or  arbitrary  failure  or  refusal  on  his  part 
to  act  as  would  unduly  delay  a  trial,  or  prepara- 
tion for  trial,  as  to  amount  to  a  denial  of  jus- 
tice. 

[Ed.  Note.— For  other  cases,  see  Opnstitutional 
JmvIj  Cent.  Dig.  U  950-963;  Dec.  Dig.  «=>327, 
32a] 

6i,  Mandamus  <S=>3&-C!oERCiNa  Judicial  Ac- 
tion—Decision ON  Demurbeb. 
Where  a  judge  delayed  in  deciding  a  de- 
murrer to  the  answer  in  a  case  on  account  of 
the  congested  condition  of  the  docket,  the  compli- 


cated pleatHnes.  and  the  nonresldenoe  of  counsel, 
writ  of  maxKlBmas  wiU  not  issue  to  compel  him 
to  act 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  Bi;  Dec.  Dig.  «s>39.] 

Petition  for  writ  of  mandamus  by  the  J. 
Bl  B.  Coal  Company  against  W.  C.  Halbert, 
Circuit  Judge.  Writ  denied,  and  petition  dis- 
missed. 

Dmry  tc  Drury,  of  Morgaafleld,  for  plain- 
tiff. Proctor  K.  Malin,  of  AahlHwd,  for  do- 
fendant 

SETTIiB,  J.  The  plalntift,  J.  B.  B.  Goal 
Company,  a  coinoratioa  created  under  the 
laws  of  West  Virginia  and  having  Its  diief 
office  In  that  state,  by  petition  filed  In  this 
court  complains  of  the  fallnre  of  the  de- 
fendant, W.  O.  Halbert,  judge  of  the  Twen- 
tieth judicial  district,  wliidi  Includes  the 
county  of  Boyd,  to  pass  npon  Its  demurrer  to 
the  sixth  paragraph  of  an  answer  ffled  by 
the  Norfolk  &  Western  Ballway  Company  to 
the  petition  in  an  action  instltnted  by  it 
against  that  company  in  the  Boyd  drcnit 
court  April  22,  1818,  and  prays  that  be  be 
compelled  by  the  writ  of  mandamus  from 
this  court  to  pass  on  the  demurrer  and  de- 
cide the  questions  of  law  raised  thereby. 
The  action  of  the  plaintiff  against  tb»  Nor- 
folk &  Western  Ballway  OomxMny  was 
tMrooght  by  the  forsaar  to  re.coTar  damages 
dalmed  to  have  been  sustained  by  It  be- 
cause of  the.  latter's  alleged  failure  to  supply 
it  with  cars  for  use  in  its  mining  (^>erationa. 

The  ground  of  complaint  in  this  action  for 
the  mandamas  Is  that  the  defendant,  W.  CL 
Halbert,  judge  of  the  Boyd  circuit  court,  by 
his  failure  to  act  upon  the  demurrer  to  the 
sixth  paragraffa  of  the  defendant's  answer 
in  the  case  of  J.  B.  B.  Goal  Company  t. 
Norfolk  ft  Western  Ballway  Company,  pend- 
ing la  .that  court,  has  prevented  the  making 
up  of  the  issues  therein  and  so  nnreaaanably 
delayed  a  trial  of  the  case  as  to  substantial- 
ly constitute  a  denial  of  justice  to  tlie  liti- 
gants, and  partlcolBrly  rssnlting  in  injury 
to  the  plaintiff 's  right  It  appears  fran  the 
averments  of  the  petition  herein  that  the 
Norfolk  &  Western  Ballway  Company,  at 
the  first  term  of  the  Boyd  circuit  court  suc- 
ceeding the  filing  of  the  plaintiff's  petition 
against  it,  entered  a  genend  demurrer  there- 
to, which  was  later  submitted  npon  briefs, 
and  that  during  the  month  of  February.  1914 
— the  date  not  given  in  the  petition — the  de- 
murrer was  sustained  and  the  plaintiff  given 
leave  to  amend;  that  on  April  9,  ldl4,  plain- 
tiff filed  an  amended  petltioD,  following 
which,  the  date  not  being  stated,  the  Norfolk 
&  Western  Railway  Company  renewed  Its 
demurrer  to  the  petition,  as  amended,  and  oo 
January  7,  1015,  same  was  overruled.  Short- 
ly thereafter,  the  date  not  given,  the  Norfolk 
&  Western  Railway  Company  filed  ita  an- 
swer, to  the  siztii  paragraph  of  whldi  the 
plaintiff,  on  March  24,  1915,  filed  a  general 
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demnrrer,  wMdi,  1X7  an  order  of  March  80, 

1915,  wBB  by  agreanent  submitted  npon 
briefs  that  were  later  filed,  bat  the  dates  up- 
on  which  ttie  MrietB  were  filed  are  act  stated 
in  the  petltiaii:    Howev^,  on  December  4, 

1916,  the  conrt  heard  argnment  from  coonael 
representing  plaintiff  and  defendant,  and 
then  Altered  an  agreed  order  that  both  sides 
should  file  additional  briefs,  which  was  done 
on  a  date  not  g^ren,  bat  as  down  to  I^roary 
22,  1916,  there  had  been  no  dedston  by  the 
court  of  the  demnrrer,  the  petition  tor  the 
mandamos  was  then  filed. 

The  answer  of  the  defendant  to  the  peti- 
tion for  the  mandamus,  after  denying  that 
there  was  on  his  part  any  Intentional  or  un- 
necessary delay  In  the  trial  of  the  plaintiff's 
action  or  in  any  of  the  preliminary  motions 
or  steps  therein  looking  to  the  completion  of 
the  issoes  or  to  a  trial,  sets  ont  that  when 
be  became  Judge  of  the  Boyd  circuit  court  in 
January,  1010,  the  docket  of  that  court  was, 
and  for  a  great  many  years  prior  thereto  had 
been,  so  heavily  congested  that  cases  on  the 
>rdlnary  docket  were  usually  not  tried  under 
1  or  5  years  subsequent  to  their  Institution, 
ind  that  while  this  condition  has  to  a 
nnsiderable  extent  been  relieved  since  he 
)ecame  Judge  of  the  court,  yet  the  lltlgatioa 
Q  Boyd  county,  both  civil  and  criminal,  has 

0  Increased  that  with  all  the  time  he  had 
een  able  to  devote  to  Boyd  county  under  the 
onrt  schedule  given  him  by  statute,  he  has 
een  anable  to  clear  up  the  docket  there 
nd  at  the  same  time  discbarge  his  other 
utles  as  Judge  in  other  counties  of  the 
{strict  and  as  special  Judge  without  his  own 
istrict;  that  because  of  the  congested  con- 
Ition  of  the  docket  in  Boyd  county  and  the 
>nstantly  increasing  litigation  therein,  the 
eneral  Assembly  in  1912,  at  defendant's  re- 
jest,  so  amended  the  statute  fixing  the 
mrts  of  his  district  as  to  give  six  instead 

1  three  terms  of  court  la  each  year  to  Boyd 
•unty,  which  amendment  became  effective 
ugust  1,  1912;  that  in  order  to  more  ex- 
dltlonsly  dispose  of  the  business  before  the 
art,  by  the  adoption  of  a  proper  rule  the 
.nuary,  April,  and  September  terms  of  the 
•yd  drcalt  court  each  year  were  designated 

criminal  terms,  at  whldi  only  criminal 
d  penal  cases  were  tried  and  disi)osed  of, 
d  tbe  March,  June,  and  November  terms 
ire  designated  as  dvll  terms,  at  which  only 
-II  cases  are  tried  or  beard;  that  since 
i  passage  of  the  act  in  question  defendant 
s  beld  six  full  terms  of  court  each  year  in 
yd  county,  and  since  the  filing  of  the 
ilntlfTs  action  In  that  conrt  against  the 
rfolk  &  Western  Railway  Company,  the 
'endant  has  tried  or  otherwise  disposed  of 
'  ordinary  cases,  405  equity  cases,  and 
:  crliiitnal  and  penal  cases,  and  that  there 
•  no^''  pending  upon  the  docket  of  that 
irt  20&  ordinary  cases,  271  equity  cases, 
t  316  commonwealth  cases,  many  of  which 
re  broni^t  prior  to  the  Institution  of  the 
ImtUfB  actum  referred  to;  that,  by  a  role 


of  tbe  Soyd  drcalt  eoort  IMesday  and  Fri- 
day of  each  weA  of  the  civil  terms  are  set 
apart  as  "motion  and  dedsioD  days,"  and  be- 
cause of  tbit  large  number  of  motions  and  der 
marrers  in  the-  many  eases  pending  on  the 
docket,  it  has  been  the  rule  and  custom  since 
defendant  became  the  Judge  of  that  court  for 
coonsel  tn  cases  In  which  sncb  motions  or  de- 
murrers were  pending  to  deliver  the  papers 
in  sBch  cases  to  the  court,  and  that  tbe  court 
has  not  been  expected  or  required  to  go  to 
the  derk's  ofiSoe  or  other  place  to  bunt  op 
the  papers  in  such  cases;  that  In  the  plain- 
tiff's case  the  counsel  on  both  sides  live  out- 
side tbe  district  and  did  not  hand  or  other- 
wise deliver  the  papers  in  the  case  In  ques- 
tion to  defendant  or  see  that  they  were 
placed  In  his  hands,  and  having  an  abun- 
dance of  work  to  do  in  cases  In  whldi  the 
papers  were  given  him  by  counsel,  be  did  not 
look  up  the  papers  in  this  case,  and  for  these 
reasons  much  of  tbe  delay  in  the  case  has 
been  caused  by  failure  of  the  counsel  to  de- 
liver tbe  papers  to  defendant,  and  they  were 
not,  in  fact,  delivered  to  him  by  tbe  derk  or 
otherwise,  after  the  filing  of  the  demurrer  to 
the  sixth  paragraph  of  the  answer  or  follow- 
ing the  argument  thereon,  December  4,  1915, 
until  after  his  return  from  IJstill  county  in 
December,  1916,  to  whldi  county  he  was  re- 
quired to  go  OB  December  6,  1916,  to  try  cer- 
tain cases  as  special  Judge,  that  county  be- 
ing outside  of  his  Judicial  district ;  and  up- 
on recdving  the  papers  in  plaintlfTs  case, 
following  his  return  from  Estill  county  to 
his  home  at  Vanoeburg,  Lewis  county,  near 
the  end  of  tbe  year,  he  was  unable  to  com- 
plete his  investigation  of  the  question  raised 
by  plalntifTs  demurrer  to  the  sixth  paragraph 
of  the  defendant's  answer  before  having  to 
return  to  Boyd  county  for  the  purpose  of 
holding  the  January  criminal  term  of  court 
therein,  beginning  on  the  first  Monday  of 
that  month. . 

It  further  appears  from  the  answer  that 
the  investlgatifw  defendant  desired  to  make 
was  as  to  the  questioD  of  Jorlsdictlon  raised 
by  plaintiff's  demurrer  to  the  sixth  paragraph 
of  the  defendant  railway  company's  answer, 
which,  to  the  mind  of  the  defendant,  became 
necessary  from  a  statement  made  In  the  oral 
argument  on  the  demurrer  of  December  4, 
1915,  as  well  as  In  one  of  the  briefs  of  coun- 
sel later  filed,  that  a  case  bad  recently  been 
dedded  by  the  Supreme  Court  of  the  United 
States  Involving  the  question  raised  by  the 
demurrer  and  claimed  to  be  cMiclnslTe  there- 
of;  that  defendant  made  diligent  eff(»t  to  ob- 
tain a  copy  of  the  ojdinioa  of  the  Supreme 
Court  of  tbe  United  States  in  the  case  re- 
ferred to,  bat<  was  unable  to  d»  so,  and  was 
later  advised  that  tbe  case  was  still  pend- 
ing In  that  court  upon  a  petition  for  reheon- 
Ing,  upon  which  oral  argument  bad  been  al- 
lowed, but  not  heard;  that  being  In  doubt 
as  to  the  question  of  Jarfadlotioii  raised  by 
the  demurrer  to  the  answer  In  tbe  idalntura 
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case,  the  defmdft&t  ctmcladed  to  deter  a  rea- 
aooable  length  of  time  hla  decision  upon  the 
demurrer  In  the  belief  that  an  early  decision 
from  the  Supreme  Court  would  enable  him  In 
passing  thereon  to  follow  the  ruling  of  the 
Supreme  Court  In  the  case  theitein;  that 
the  case  In  the  Supreme  Court,  as  be  is  ad- 
vised,  has  not  yet  been  decided,  but  that  It 
was  his  purpose  at  the  March  dvll  term, 
1916,  of  the  Boyd  circuit  court,  to  pass  on 
the  demurrer,  even  In  the  absence  of  a  de- 
cision of  the  Supreme  Court  In  the  case  pend- 
ing therein,  and  such  action  would  have  been 
taken  by  him  during  the  March  term,  1916, 
but  for  the  filing  of  plaintiff's  petition  for 
the  mandamus  herein. 
The  answer  concludes  as  follows: 
"Defendant  states  that  the  main  trouble  in 
the  preparation  of  plaintiff's  case  is  the  fact  that 
all  the  counsel  in  the  case,  on  both  sides,  are 
nonresidents  of  the  district,  and  most  of  them 
of  the  state ;  that  they  are  not  familiar  with  the 
rules  of  the  court,  nor  the  condition  of  its  trial 
docket  and  expect,  no  doubt,  to  find  rules  and 
conditions  ezlsting  there  as  they  do  in  their 
own  courts,  and  to  have  the  court  suspend  the 
trial  of  jury  cases  when  they  do  occasionally 
attend  court  to  take  up  and  consider  their  par- 
ticular case.  The  trial  docket  of  the  Boyd  cir- 
cuit court  for  the  past  two  years  will  disclose 
that  from  four  to  seven  ordinary  cases  have 
been  set  down  for  trial  each  and  every  day  dur- 
ing the  entite  civil  term  of  the  court,  save  on 
Satniday,  and  that  jury  trials  are  constantly 
going  on  during  the  entire  term,  and  the  only 
time  the  court  has  to  ever  consider  an  equity 
case,  or  the  motions  or  preliminary  steps  of  an 
ordinary  case,  is  at  night,  or  when  at  home  in 
vacation  between  courts.  Defendant  says  that 
so  hard  had  be  worked  to  relieve  the  congested 
condition  of  the  docket  in  Boyd  county,  that  the 
entire  bar  of  that  county,  regardless  of  politics, 
indorsed  him  for  re-election,  without  any  solici- 
tation on  his  part,  and  in  their  indorsement  pub- 
licly stated  that  defendant  had  done  more  than 
it  was  believed  possible  to  do  under  the  circum- 
stances. Defendant  says  that  he  fonnd  on  the 
docket  of  the  Boyd  circuit  court,  when  he  be- 
came its  judge  in  January,  1910,  many  cases 
that  hod  been  pending  there  from  5  to  17  years, 
although  a  very  able  and  industrious  judge. 
Honorable  S.  G.  Kinner  of  that,  coimty,  had 
bf-en  jiidse  of  the  court  for  17  years  continuous- 
ly preceding  defendant's  election,  and  had  done 
everything  that  ability,  energy,  and  industry 
could  do  to  relieve  the  congested  conditions 
there." 

By  an  amended  answer  entitled  a  "suM>le- 
mental  response,"  filed  by  the  defendant,  it 
is  stated  that  it  Is  the  custom  in  the  Boyd 
circuit  court,  after  the  ordinary  cases  upon 
the  civil  docket  bave  been  set  for  trial,  that  the 
clerk  of  the  court  causes  to  be  Issued  a  small 
printed  docket  which  is  distributed  to  the 
members  of  the  bar  practicing  in  the  court; 
that  the  defendant,  for  his  own  convenience, 
keeps  on  this  docket  memoranda  of  the  dlapo- 
aition  of  the  several  cases  thereon,  and  finding 
after  the  filing  of  his  original  answer  the  print- 
ed docket  kept  by  him  for  the  November  term, 
1915,  he  made  It  a  part  of  Che  supplemental 
answer;  tbat  the  fact  that  there  was  a  de- 
murrer pending  to  paragraph  6  of  the  answer 
was  not  called  to  his  attention  as  Judge  of 
the  court  nutU  after  the  docket  referred  to 
iutd  been  printed ;  that  be  assigned  the  case 


for  oral  argummt  oothfl  demmer  for  De- 
cember 4,  1916,  as  appears  from  an  entry  on 
the  docket;  and  that,  as  nt^ean  from  a 
further  entry  ot  December  4,  tMS,  it  was 
argued  on  that  day  and  the  cause  submitted 
on  the  demurrer  and  upon  briefs  ttien  and 
thereafter  to  be  filed. 

The  replies  to  tbe  answer  and  amcnJei. 
answer  do  not  ccmtrovert  the  material  facts 
contained  therein.  No  proof  has  been  offered 
by  either  party,  nor  have  counsel  filed  briefs, 
so  whatever  decision  we  may  make  must  be 
based  upon  tbe  facts  presented  by  tbe  plead- 
ings, record  in  the  first  action,  and  law  ap- 
plicable tbereta  While  more  than  2  yean 
elapsed  between  tbe  institution  of  tbe  plain- 
tiff's action  against  tbe  Norfolk  &  Western 
Railway  Company  and  tbe  submission  of  tbe 
case  on  the  general  demurrer  of  the  former 
to  the  sixth  paragraph  of  the  answer  of  the 
latter,  December  4,  1915,  we  are  onable  to 
say  from  the  admitted  facts  fumlsbed  by  the 
record  that  the  delay  thus  shown  was  caused 
by  the  failure  of  the  defendant,  Halbert,  to 
take  any  action  required  of  him  aa  Judge  of 
tbe  Boyd  circuit  court  F<4Iowing  tbe  in- 
stitution of  the  action  be  passed  upon  and 
overruled  a  special  demurrer  to  tbe  petition, 
making  objection  to  tbe  court's  Jnrisdlction 
of  the  action.  Thereafter,  at  tbe  sncceedlng 
June  civil  term  and  on  July  1,  1913,  plain- 
tiff filed  an  amended  petition,  and  on  tbe 
same  day  the  defendant  filed  a  general  demur- 
rer to  the  petition;  and  daring  tbe  same 
term,  some  days  later,  tbe  cause  was  submit- 
ted upon  that  demurrer,  the  jmrtles  beini: 
given  leave  to  file  briefs,  but  it  does  not  ap- 
pear from  the  record  when  tbe  briefs  wer^ 
filed.  It  does  appear,  however,  that  at  the 
March  civil  term,  1914,  and  on  tbe  2d  day  of 
March,  an  order  was  entered  sustaining  th>' 
general  demurrer  to  the  petition  and  plain- 
tiff given  leave  to  amend,  and  that  on  the 
16th  day  of  March,  1914,  during  the  same 
term,  tbe  plaintiff  filed  an  ameuded  petition, 
whereupon  tbe  defendant  insisted  apon  lis 
demurrer  to  the  petition,  as  amended,  and 
the  cause  was  later  submitted  on  this  demur- 
rer. The  date  of  this  submission,  however. 
Is  not  shown,  but  on  tbe  12tb  day  of  Decem- 
ber, 1914,  wblcb  was  during  tbe  Noveml«r 
civil  term,  1914,  of  the  Boyd  dccnit  court, 
the  defendant's  demurrer  to  the  iwtltlon.  a$ 
amended,  was  overruled,  at  which  time  it  wa$ 
by  an  order  of  the  court  then  entered  giver. 
60  days  from  January  1, 1915,  in  wblcb  to  fill* 
Its  answer. '  At  the  March  dvil  term,  Wl."), 
and  on  tbe  8th  day  of  March,  the  defendant's 
answer  was  filed,  to  the  sixth  paragraph  U 
which,  raising  the  question  of  Jariadictioa. 
tbe  plaintiff  filed  tbe  general  demurrer  Mareb 
30,  1915,  at  which  time  tbe  following  order 
was  entered: 

"This  day  came  the  plaintUf,  J.  B.  B.  Cd*: 
Company,  and  tendered  end  filed  its  demurrer  tv 
the  siztn  paragraph  of  the  defendant's  ansv-r 
to  the  petition  herein.  In  which  demorrer  tt- 
defendant  Jolnsd.,  Theianpan  tha  court  gave  tkt 
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plaintiff  30  dwa  from  the  1st  day  of  April,  1916, 
in  wbicb  to  file  a  brief  in  support  of  its  said 
demurrer,  and  to  tbe  defendant  30  days  there- 
after in  -which  to  file  a  reply  brief,  and  the  said 
canse  shall  be  submitted  upon  said  briefs." 

It  will  thns  be  seen  tbat  tbe  time  given 
plaintiff  to  ffle  a  brief  npon  the  denrarrer 
did  not  expire  until  May  1,  1915,  and  that 
given  the  defendant  to  file  its  brief  did  not 
expire  nntll  May  31,  1915.  Assuming  that 
each  party  took  advantage  of  all  the  time 
allowed  it  for  the  filing  of  a  brief  on  the  de- 
murrer, it  is  patent  that  there  could  have 
been  no  decision  on  the  demurrer  by  the 
court  before  the  June  civil  term,  1915.  It 
does  not  appear  from  the  record  that  the 
papers  of  the  case  were  given  to  the  court 
during  that  term,  or  that  either  plaintiff  or 
defendant  Insisted  upon  a  dedslon  of  the  de- 
murrer before  the  term  ended.  The  record 
does  not  contain  an  order  setting  the  case 
down  for  argument  on  the  demurrer  at  the 
November  civil  term,  1915,  but  the  fact  that 
It  was  argued  during  that  term  and  on  the 
4th  day  of  December  leads  us  to  the  con- 
clusion that  the  argument  was  allowed  on 
the  motion  of  one  or  both  of  the  parties. 

It  should  here  be  remarked  that  the 
amount  of  damages  sought  to  be  recovered 
by  the  plaintiff  against  the  Norfolk  &  West- 
ern Railway  Company  Is  $97,023.16,  and 
tbat  the  record  in  that  action  contains  481 
pages,  made  up  of  tbe  pleadings,  exhibits, 
and  orders  of  the  court,  showing  tbe  rulings 
referred  to,  down  to  December  4,  1915 ;  fur- 
tliennore,  that  the  issues  made  involve  transr 
actions  in  mining  operations,  and  tbe  ship- 
ment and  sale  of  coal  running  through  a 
series  ol  years,  in  view  of  which  it  was  not 
to  be  exi)ected  that  the  case  would  proceed 
to  trial  with  the  ease  and  dispatch  that  or- 
dinarily attend  the  great  bulk  of  cases  liti- 
gated in  the  courts.  Moreover,  it  Is  to  be 
considered  that  the  plaintiff's  counsel,  by 
whom  the  action  was  instituted,  reside  in  the 
extreme  western  part  of  the  state,  at  a  great 
distance  from  Catlettsburg,  where  the  Boyd 
circuit  court  Is  held,  and  that  defendant's 
counsel  reside  In  the  state  of  West  Virginia. 
In  such  a  situation  counsel  were  necessarily 
placed  at  a  disadvantage  by  their  Ignorance 
of  tbe  condition  of  the  dockets  of  the  Boyd 
drcnlt  court  and  their  want  of  familiarity 
with  Its  rules  of  pi'ocedure,  to  say  nothing 
ot  tbelr  inability  to  be  present  throughout 
tbe  terms  of  tbe  court  and  thereby  be  en- 
abled to  watch  for  opportunities  to  call  up 
tbe  case  and  obtain  of  the  court  such  mllngs 
as  might  have  been  therein  when  It  was  not 
otherwise  engaged.  On  the  other  hand,  the 
Judge  of  that  Court  was  naturally  embar- 
rassed by  the  necessary  absence  of  counsel 
at  time  when  he  might  have  taken  up  and 
ruled  upon  questions  of  pleading  required  to 
be  decided,  and  his  disinclination  to  make 
sach  decision  when  they  were  not  present 
In  addition,  be  bad  at  all  times  to  consider 
tbe  congested  oonditlQa  of  the  dockets  In  bla 


dourt  and  first  try  or  otherwise  dispose  of 
the  cases  thereon,  Institnted,  ahead  of  plain- 
tiff's  with  all  the  dispatch  possible,  consistent 
with  the  rights  of  tbe  parties  concerned. 

These  -conditions  considered,  the  record 
falls  to  ahbw  any  culpable  delay  on  the  part 
of  tbe  defendant,  either  in  the  matter  of  not 
mllttg  on  tbe  plalntUTs  demurrer  to  the 
sixth  paragraph  of  the  Norfblk  &  Western 
Railway  Company's  answer,  or  In  any  other 
particular  complained  of  by  (he  plaintiff. 
Manifestly  this  Is  true  as  to  any  default 
alleged  as  occurring  prior  to  December  4, 
1915,  and  not  materially  less  true  as  to  the 
failure  of  defendant  to  pass  on  the  demurrer 
since  that  date,  which  is  the  thUtg  chiefly 
complained  of.  It  Is  apparent  from  the  facts 
appearing  In  tbe  defendant's  answer,  as 
amended,  which  are  uncontradicted  by  any- 
thing appearing  In  tbe  record,  that  when  the 
demnrrer  was  argued  December  4,  1916,  near 
the  close  of  the  November  civil  term,  tbe 
case  was  submitted  on  the  demurrer,  with 
leave  to  counsel  to  file  briefs,  no  time  being 
fixed  for  the  filing  of  same.  At  what  date 
after  December  4th  they  were  filed,  or  wheth- 
er they  were  filed  at  all,  does  not  appear. 
It  does  appear,  however,  that  on  December 
6th,  two  days  after  the  argument,  defendant 
was  compelled  to  go  and  did  go  to  tSBtiW 
county,  by  {order  of  tbe  Governor,  to  try,  as 
special  Judge,  several  cases  in  the  Estill  cir- 
eolt  court,  and  that  he  did  not  complete 
his  work  there  until  about  the  beginning  of 
the  Christmas  holidays,  when  be  returned  to 
his  home  at  Vancebnrg,  Lewis  county,  to 
which  place,  some  time  during  the  holidays, 
the  papers  constltutlnc  the  record  In  tbe 
case  of  J.  B.  B.  Coal  Co.  v.  Norfolk  &  West- 
ern Railway  Co.,  together  with  those  in  oth- 
er cases  under  subntisslon,  was  sent  blm  by 
tbe  clerk  of  tbe  Boyd  circuit  court,  and  that 
all  these  cases,  or  tbe  questions  presented 
for  decision  therein,  were  by  him  disposed  ot 
during  the  holidays,  except  the  demurrer  to 
the  defendant's  answer  In  the  first-mentioned 
casea  On' the  first  Monday  In  January,  1916, 
he  was  again  at  Catlettsburg,  and  on  that 
day  began  the  January  criminal  term  of  the 
Boyd  circuit  court,  which  continued  through- 
out the  month  of  January  and  was  succeed- 
ed by  another  of  his  courts  in  a  different 
county  during  tbe  month  of  February,  and 
down  to  the  time  plaintiff  filed  Its  petition 
for  the  mandamus  asked  in  this  case. 

[1  ]  The  reason  given  by  the  defendant  for 
not  deciding  the  demurrer  to  the  sixth  para- 
graph of  the  answer  In  the  action  of  plaln- 
tlH:  against  the  Norfolk  &  Western  Railway 
Company  following  the  argument  of  Decem' 
ber  4,  1915,  Is  that  following  a  suggestion 
contained  In  the  brief  of  counsel  and  bis 
discovery  of  the  fact  that  the  Supreme  Court 
of  the  United  States  bad  pending  before  it 
on  a  petition  for  rehearing  a  case  which  had 
decided  the  question  of  Jurisdictian  raised 
by  plaintiff's  demurrer  to  the  answer  of  the 
railway  company,  bla  desire  to  awatt  the 
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final  decision  of  that  caae  led  to  the  post- 
ponement of  hla  decision  on  the  demnrrer 
until  the  petition  for  rehearing  In  that  court 
ml£ht  and  coold  reasonably  be  acted  npon 
and  decided;  it  being  his  (pinion  that  It 
was  his  dnty  to  be  ocmttoUed  by  the  decision 
of  the  Supreme  Conrt  of  the  United  States 
in  such  case.  In  view  of  the  demand  of 
plalntUTs  coonsel  for  an  early  decision  of 
the  question  of  Jurisdiction  arising  on  the 
demurrer,  the  defendant  should  not  have 
awaited  the  decision  of  the  Supreme  Court 
of  the  United  States  In  the  case  before  It 
The  postponement  by  defendant  of  bis  decis- 
ion on  the  ground  Indicated,  though  a  mis- 
take of  Judgment,  does  not  amount  to  an  In- 
tuitional failure  or  refusal  to  rule  on  the 
demnrrer  or  a  willful  disregard  of  the  plain- 
tiff's rights.  Indeed,  his  answer  declares 
that  it  was  his  intention,  at  the  Mardi  dvll 
term  of  his  court,  1916,  to  pass  on  the  de- 
mnrrer, regardless  of  whether  the  case  pend- 
ing in  the  Supreme  Court  of  the  United 
States  had  or  not  been  decided,  but  that 
such  action  was  prevented  by  plaintiff's  fil- 
ing of  the  petition  against  him  in  this  case, 
and  that  he  will  pass  on  the  demurrer  as 
aooa  as  this  court  renders  Its  Judgement 
herein,  whether  it  grant  or  refuse  the  man- 
damus prayed. 

[2]  It  Is  the  contentlcKD  of  the  defendant 
that  it  is  the  practice  in  his  courts  for  coun- 
sel, when  cases  are  submitted  for  any  pur- 
pose, to  hand  the  papers  to  the  court  or 
cause  the  clerk  to  do  so,  and  that  at  no 
time  did  he  unreasonably  delay  in  the  plain- 
tiff's action  against  the  Norfolk  &  Western 
RaUway  Company,  the  decision  of  any  mat- 
ter or  question  after  receiving  the  papers 
from  the  clerk  of  the  court  This  conten- 
tion seems  to  be  sustained  by  the  record, 
and  the  rule  of  practice  in  question  cannot 
be  condemned  as  unreasonable.  In  view  of 
the  Innumerable  motions  and  demurrers  that 
are  presented  to  the  court  for  decision  each 
term,  in  the  absence  of  such  rnle  9nd  the  as- 
,  slstance  it  requires  the  clerk  and  counsel  to 
render  the  court,  delays  In  ruling  upon  such 
matters  would  be  so  great  as  to  disastrous- 
ly obstruct  Oie  business  of  the  court  and 
prejudice  the  rights  of  litigants.  Speed  in 
disposing  of  litigation  is  desirable,  but  ac- 
curacy of  decision  is  equally  so,  and  parties 
to  an  action  cannot  complain  of  delay  to 
wlilch  they  or  th^r  counsel  may  have  con- 
tributed, even  unintentionally. 
[S,4]  As  well  said  in  26  Cyc.  193: 

"Mandamus  being  an  extraordinary  writ,  with 
prerogative  features,  anri  not  a  writ  of  right,  a 
strong  case  must  be  presrnted  to  coerce  action 
by  a  judee,  the  presnmption  being  that  be  had 
done  his  duty.  There  must  always  be  a  previooa 
request  to  act  and  a  definite,  unquahfied  re- 
fusal, before  the  writ  will  issue." 

The  last  statement  that  there  mnst  be  a 
definite,  unqualified  refusal  to  act  before  the 
writ  .will  issue,  is  not  recognized  as  the  coi^ 
rect  rule  in  this  Jurisdiction,  for  as  far  back 


as  1812  thte  conrt,  in  tbe  case  of  County 
Conrt  of  Warren  v.  Daniel,  2  Bibb,  673,  de- 
clared the  rule  to  be  as  follows: 

"It  [mandamns]  U  a  proper  remedy  to  compel 
an  inferior  court  to  adjudicate  upon  a  subject 
within  their  jurisdiction,  where  they  neglect  or 
refuse  to  do  so;  but  where  th«T  nave  adjudi- 
cated the  mandamus  will  not  lie  for  the  purpose 
of  revising  or  correcting  thdr  decision." 

See  Muhlenburg  County  v.  Uoiehead,  46  & 
W.  484,  20  Ey.  Law  Bep.  376;  Commcm- 
wealth  V.  Harbeson,  13  Ky.  Iaw  Ueip.  878; 
Alexander  v.  Moss,  89  S.  W.  118, 28  Ky.  Law 
Rep.  171. 

And  in  the  very  recent  case  of  Speckert  r. 
Ray,  Judge,  166  Ky.  622,  1T9  S.  W.  592,  we 
held  that  notwithstanding  the  authority  «»- 
ferred  by  section  110  of  the  Constitution  up- 
on the  Court  of  Appeals,  which  declared  it 
"shall  have  power  to  Issue  ench  writs  as  may 
be  necessary  to  give  it  general  control  ot  In- 
ferior Jurisdiction,"  it  would  only  issne  the 
writ  of  mandamus  to  compel  action  on  the 
part  of  a  judicial  oflacer;  but  that  if  snch 
officer  has  a  discretion  over  the  subject-mat- 
ter, the  writ  will  not  issue  to  control  such 
discretion,  although  It  may  have  been  Im- 
properly exercised.  If,  however,  there  be  a 
refusal  to  act  upon  the  subject-matter  or  to 
pass  upon  the  question  upon  which  snch  dis- 
cretion is  to  be  exercised,  then  the  writ  may 
be  used  to  enforce  obedience  to  the  law.  Bat 
when  the  question  has  been  passed  upon  the 
writ  will  not  be  used  for  the  purpose  of  cor- 
recting the  decision.  City  of  Louisville  v. 
Kean,  18  B.  Mon.  9;  Board  of  Trustees  v. 
McCrory,  132  Ky.  80,  116  S.  W.  326,  21  L.  B. 
A.  (N.  S.)  683. 

Here  there  Is  no  charge  that  the  d^endant 
has  willfully  neglected  or  refused  to  act 
Negligence  and  failure  to  act  is  wliat  is 
charged.  As  said  in  Alexander,  etc.,  r.  Moss, 
Judge,  supra: 

"However  cockstue  ot  their  position  connsel 
in  a  suit  may  l>e,  it  is  dne  to  the  trial  coort 
that  it  have  reasonable  time  to  consider  tlie  mat- 
ter and  to  enter  such  decree  or  orders  as  may 
reflect  the  Judgment  of  the  conrt  The  trial 
court  the  litigants  and  tliis  conrt  are  all  enti- 
tled to  have  the  views  and  conclnrion  of  the 
trial  judge  in  the  matter  presented.  It  is  not 
unusual  that  judges,  not  feeling  that  they  are 
fully  advised  of  novel  questions  present^  or 
then:  adjudication,  take  time  to  consider  of  them, 
to  consult  authorities,  or  sren  to  request  fui^ 
ther  argument  The  circnit  judge  is  not  aa 
automaton,  to  enter  orders  and  decrees  np<'>a 
counsel's  being  satisfied  of  their  correctn<>ss.  or 
otherwise.  He,  too,  must  be  satisfied.  In  the 
course  of  judicial  investigation,  the  deliberate 
conclusions  of  the  trial  judge,  whether  concern- 
Ing  law  or  fact,  ought  to  have,  and  do  have, 
weixht  in  the  final  determination  of  the  qoestion. 
While  dispatch  of  litigations  before  the  court* 
is  a  course  to  be  commended,  certainly  skiB 
takes  rank  of  celerity." 

[i,  •]  We  are  aware  that  section  14,  BUI 
of  Rii^ts,  found  in  tlie  Constitution  of  the 
state,  declares: 

"All  oonrts  shall  be  op«n  and  every  persnn. 
for  an  injury  done  to  him  in  Iiis  lands,  goods, 
person  or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  right  and  justice  admii^ster- 
ed  without  sale,  denial  or  delay." 
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But  tlito  iHVTlaloii  cannot  be  invoked  as 
here  attempted,  nnlees  it  is  clearly  made  to 
appear  tliat  there  has  been  snch  an  unreason- 
able or  arbitrary  failure  or  refusal  upon  the 
part  of  the  Judge  to  act  as  would  so  unduly 
delay  a  trial  or  such  preparation  for  trial,  as 
to  amount  to  a  denial  of  Justice.  As  in  onr 
opinion  no  such  showing  has  been  made  in 
this  case,  the  writ  of  mandamus  is  denied, 
and  the  petition  therefor  dismissed. 


OOMMONWEAiyrH   V.    DAVIS,   District 
Judge. 

SAME  V.  WINTBBX. 

(Court    of    Appeals    of    Keatu<^.      April   26, 

1.  InOICntBRT    AND     ImOBKATION     9s>144  — 

PROHiBmoir  «=s>6(4)  —  Dismissal— DiscsB- 

TioN  OF  Court. 

Under  Or.  Code  Prac  |  243,  providing  that 
the  commonwealth's  attorney  may,  with  the  per- 
mission of  the  court,  dismiss  an  indictment,  and 
Ky.  St.  i  123,  providing  that  before  court  shall 
permit  tne  commonwealth's  attorney  to  dismiss 
an  indictment  the  attorney  shall  file  a  statement 
in  writing,  showing  the  reason  for  snch  dismis- 
sal, the  circuit  judge  had  discretion  to  sustain 
or  overrule  a  motion  by  the  commonwealth's 
attorney  for  the  dismissal  of  an  indictment  for 
felony,  and  prohibition  therefore  will  not  issue 
to  restrain  him  from  proceeding  with  the  trial 
after  overmling  such  motion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig. '§  488;  Dec.  Dig. 
<g=>144;  Prohibition,  Cent  Dig.  i  30;  Dec.  Dig. 
«=95(4).] 

2.  Pbohibiiion  <S=3lCKl)— Hioht  of  Reliei^ 

DiSOBBTION. 

The  Court  of  Appeals  may  grant  prohiM- 
tion  only  to  prevent  an  inferior  court  from  ex- 
ceeding its  jurisdiction,  not  to  control  a  discre- 
tion vested  in  such  court. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  H  37-42 ;   Dec.  Dig.  «=s>10(l).] 
S.  CnnnwAi.  Law   iS=»102.'!(8)  —  Appeal  by 

COUMONWKA1,TH    —     DlSMISSAI.     OP    INDIOT- 
HENT. 

Under  Cr.  Code  Prac.  {  337,  providing  for 
the  taking  of  appeals  by  the  commonwealth,  the 
Court  of  Appeals  is  authorized  to  review  any 
appealable  order  of  the  lower  court  within  its 
jurisdiction,  and  to  decide  whether  upon  tJie 
facts  the  order  was  proper,  and  can  review  an 
order  denying  the  commonwealth  attorney's  mo- 
tion to  dismiss  an  indictment  for  felony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2591;  Dec.  Dig.  <S=1023(8).] 

4.  CBnanAL  Law  «=»573— Right  to  Sfexdt 
Triai^— DiSMissAi.  OF  Indictment. 

Const.  U.  S.  Amend.  6,  guaranteeing  to  an 
accused  the  right  to  a  speedy  trial,  does  not 
prevent  the  diaiaissal  of  an  indictment  over  the 
objection  of  accused,  for  the  reason  that  he  had 
married  the  prosecuting  witness  and  thereby  ren- 
dered incompetent  the  testimony  of  the  only 
viritness  to  the  offense,  since  the  purpose  of  that 
guaranty  was  merely  to  secure  accused  against 
being  held  without  trial,  not  to  enable  him  to 
protect  himself  against  subsequent  prosecution, 
[Ed.  Note. — For  other  cases,  see  Oriminal 
I«w,  Cent  Dig.  f  1292;   Dec.  Dig.  <S=a573.] 

Appeal  from  Circuit  Court,  Bell  County. 
Petition  tor  writ  of  prohibition  by  Com- 
monwealth against  W.  T.  Davis,  Judge  of  the 


Twenty-Sixth  Judicial  District;  and  appeal 
by  the  Commonwealtb  from  an  order  denying 
the  prosecuting  attorney's  motion  to  dismiss 
an  indictment,  charging  M.  O.  Winfrey  with 
a  felony.  Petition  for  prohibition  dismissed, 
and  order  reversed,  with  directions  to  sustain 
motion  and  dlamisa  the  indictment. 

M.  M.  Logan,  Atty.  Oen.,  C.  I.  Dawson,  of 
Pinevllle,  J.  O.  Forester,  of  Harlan,  and 
Chas  H.  Morris,  Asst  Atty.  Oen.,  for  the 
Commonwealth.  Isbam  O.  Leabow,  of  Mld- 
dlesboro,  for  appellee, 

CLARKE,  J.  M,  O.  Winfrey  w^s  indicted 
In  the  BeU  circuit  court  for  the  offense  of 
criminal  abortion  under  section  1219a  of  the 
Kentucky  Statutes.  After  indictment,  but  be- 
fore trial,  be  married  the  prosecuting  witness 
upon  whom  the  abortion  was  alleged  to  have 
been  performed.  When  the  case  was  called 
for  trial  the  commonwealth  attorney  moved 
to  dismiss  the  indictment,  indorsing  thereon 
his  reasons  for  the  motion,  whereupon  the 
court  entered  the  following  order: 

"Upon  the  calling  of  this  case  for  trial,  the 
commonwealth's  attorney,  Hon.  J.  Q.  Forester, 
made  the  following  indorsement  on  the  indict- 
ment, to  wit:  'As  commonwealth's  attorney, 
I  hereby  move  to  dismiss  this  case  for  the  rea- 
son that  since  the  last  term  of  this  court,  and  on 
February  1,  1916,  the  defendant  married  the 
prosecuting  witness,  Nannie  liaise  Lynn,  and 
therefore  she  became  disqualified  as  a  witness 
fcgaingt  him,  she  being  the  only  eyewitness  to  the 
crime,  and,  the  commonwealth  being  nnable, 
without  her  testimony,  to  make  a  case,  the  in- 
dictment therefore  is  dismissed,  a  certified  copy 
of  the  marriage  is  filed  herewith.  This  March 
16,  1916,  J.  0.  Forester'— and  moved  the  court 
to  dismiss  the  case  and  in  support  of  said  mo- 
tion filed  a  certified  copy  of  the  marriage  of  the 
defendant  M.  O.  Winfrey  to  the  prosecuting  wit- 
ness, Nannie  Louise  Lynn,  to  which  motion  the 
defendant  objected.  The  defendant  announced 
ready  and  demanded  a  trial  of  the  case,  to  which 
the  commonwealth  objected,  and  insisted  that  it 
was  entitled,  as  a  matter  of  law,  to  have  this 
case  dismissed  without  a  trial.  'The  court,  be- 
ing advised,  is  of  the  opinion  that  the  grounds 
indorsed  on  the  indictment  are  sufRcient  to  sup- 
port the  motion  of  the  commonwealth,  if  no  ob- 
jection was  made  by  the  defendant,  but  that  the 
motion  ought  not  to  prevail  over  the  objection 
of  the  defendant  It  is  therefore  ordered  and 
adjudged  that  the  motion  of  the  commonwealth 
to  dismiss  this  case  is  overruled.  It  is  further 
ordered  and  adjudged  that  the  defendant  is  en- 
titled to  have  this  case  tried  upon  its  merits, 
and  the  same  is  passed  until  the  forty-fifth  day 
of  the  present  term  of  this  court  for  that  pur- 
pose. To  the  ruling  of  the  court  in  overruling 
Its  motion  to  dismiss  and  holding  that  the  de- 
fendant is  entitled  to  a  trial  of  this  case  on  its 
merits  the  commonwealth  excepted,  and  prayed 
an  appeal  to  the  Court  of  Appeals,  which  is 
granted." 

The  commonwealth,  in  an  original  proceed- 
ing against  the  circuit  Judge,  is  seeking  a 
writ  of  prohibition  to  prevent  the  circuit 
court  from  proceeding  further  with  the  trial 
of  this  case,  and  is  also  appealing  from  the 
order  refusing  to  dismiss  the  indictment 
Since  the  same  facts  are  Involved  in  both  pro- 
ceedings, they  were  beard  together. 

[1]  L  Section  243   of   the   Criminal   Code 
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provides  that  tlte  commonwealth  attorney 
may,  with  the  permission  of  the  court,  dla- 
miss  an  Indictment.  Section  123  of  the  Stat- 
utes provides  that  before  the  court  shall  per- 
mit the  commonwealth  attorney  to  dismiss 
any  indictment,  the  attorney  shall  file  a 
statement  in  writing,  showing  the  reasons  for 
such  dismissaL  Under  these  provisions  the 
commonwealth  attorney  cannot  dismiss  an 
indictment  without  permission  of  the  court, 
and  will  be  permitted  to  do  so  only  upon  rea- 
sons deemed  sufficient  by  the  court.  Hus- 
bands V.  Commonwealth,  143  Ky.  290,  136 
S.  W.  632;  Commonwealth  r.  Cundifl,  149 
Ky.  37,  147  S.  W.  767;  Commonwealth  v. 
Hugljes,  153  Ky.  34,  154  S.  W.  399.  This 
necessarily  vests  in  the  circuit  Judge  the 
right  and  duty  to  exercise  a  discretion  in 
sustaining  or  overruling  such  a  motion. 

[2]  A  writ  of  prohibition  may  be  granted 
by  this  court  only  to  prevent  an  inferior  court 
from  exceeding  its  Jurisdiction,  but  not  for 
the  purpose  of  controlling  a  discretion  vest- 
ed in  said  court  Weaver  v.  Toney,  54  S.  W. 
732,  21  Ky.  Law  Rep.  U57,  50  I*  R.  A.  105 ; 
Bank  lick  T.  &  P.  Co.  v.  Phelps,  81  Ky.  613 ; 
Gc^dsmith  v.  Owen,  95  Ky.  420,  26  8.  W.  8, 
15  Ky.  Law  Rep.  806.  Wherefore  it  results 
that  this  court  is  without  power  to  issue  a 
writ  of  prohibition  to  control  the  action  of 
a  circuit  Judge  upon  a  motion  to  dismiss  an 
indictment,  and  the  application  for  a  writ 
of  prohibition  herein  must  be  denied. 

[8]  2,  Upon  appeal,  however,  this  court  is 
authorized  and  will  review  any  appealable 
order  of  the  lower  court  within  its  Jurisdic- 
tion, and  decide  whether  or  not  upon  the 
facts  involved  the  order  was  proper.  Sec- 
tion 337  of  the  Criminal  Code;  Common- 
wealth V.  Cain,  14  Bush,  525 ;  Commonwealth 
V.  Bruce,  79  Ky.  560.  It  therefore  devolves 
upon  us  on  the  appeal  here  to  decide  whether 
upon  the  written  statement  and  motion  of 
the  commonwealth  attorney  the  lower  court 
properly  refused  to  dismiss  the  indictment 

[4]  Counsel  for  appellee  contends  that  un- 
der the  sixth  amendment  to  the  Constitution 
of  the  United  States,  guaranteeing  to  an  ac- 
cused person  a  speedy  trial,  he  is  entitled  to 
a  trial  upon  the  merits  of  the  charge  against 
him ;  that  he  is  entitled  to  ap  exoneration  by 
an  acqnlttal  if  the  commonwealth  is  unable 
to  sustain  the  charge  preferred  against  him, 
and  that  the  commonwealth,  after  an  indict- 
ment has  l>een  returned,  is  without  power, 
over  his  objection,  to  dismiss  the  Indictment 
and  thereby  defeat  his  complete  exoneration. 
In  support  of  this  contention  counsel  for  the 
accused  relies  upon  Jones  v.  Commonwealth, 
114  Ky.  699,  71  S.  W.  643,  24  Ky.  Law  Eep. 
1434;  Commonwealth  v.  Wade,  17  Pick. 
(Mass.)  395;  United  States  v.  Shoemaker, 
Fed.  Cas.  No.  16,279,  in  whldi  cases,  constru- 
ing said  amendment.  It  is  held  that  the  com- 
monwealth may  not  file  away  an  Indictment, 
which  carries  with  It  the  right  to  reinstate, 
over  the  objection  of  the  defendant;  but, 
to  our  minds,  the  motion  to  "dismiss"  pre- 


sents an  entirely  different  proposition  from 
the  motion  to  "file  away,"  and  the  questioas 
are  in  no  wise  analogous. 

The  etTect  of  the  latter  motion,  when  grant- 
ed, is  to  continue  indefinitely  the  charge 
against  the  accnsed,  and  to  deny  him  a 
speedy  trial  such  as  is  guaranteed  to  him 
by  the  constitutional  amendment  above  re- 
ferred to,  but  a  motion  to  dismiss,  when  al- 
lowed, terminates  absolutely  the  prosectition, 
and  unconditionally  releases  the  accused. 
It  is  true  that  the  dismissal  is  not  a  bar  to 
another  Indictment  upon  the  same  facts,  but 
it  cannot  be  said  that,  because  of  that  fact 
the  accused  has  been  denied  a  speedy  trial 
of  the  charge  existing  against  him.  It  would 
be  a  vain  and  foolish  thing  to  require  the 
commonwealth  to  read  the  Indictment  to  a 
Jury,  and  then  announce  that  by  reason  ot 
death  of  its  witness,  or  of  its  Inability  from 
any  other  cause,  it  was  unable  to  Introduce 
any  evidence  In  support  of  the  indictment 
The  court  then,  of  necessity,  would  have  to 
Instruct  the  Jury  to  return  a  verdict  of  ac- 
quittaL  The  effect  of  this  farcical  procedure 
would  be  neither  a  vindication  nor  an  ex- 
oneration of  the  defendant  even  tf  he  was 
entitled  to  demand  either,  any  more  than  a 
dismissal  of  the  indictment  but  It  would 
render  him  immune  from  subsequent  prosecu- 
tion if  sufficient  testimony  should  thereafter 
become  available,  and  It  would  annul  so 
much  of  section  243  of  the  Code  as  provides 
that  such  a  dismissal  of  an  indictment  is  not 
a  bar  to  a  subsequent  prosecution.  No  more 
striking  iUustraticm  of  the  injustice  of  such 
a  procedure  could  be  found  than  the  case  at 
bar,  and,  unless  clearly  authorized,  oogbt  not 
to  be  sanctioned. 

Appellant,  by  his  marriage  to  the  only  wit- 
ness who  could  supply  the  testimony  neces- 
sary to  sustain  the  indictment  has  by  bis 
own  act  defeated,  for  the  time  at  least  the  at- 
tempt upon  the  part  of  the  commonwealth 
to  convict  him  of  a  crime,  and  his  coansel 
now  argues  that  the  commonwealth  should 
be  required  to  proceed  to  a  trial  and  certain 
slaughter  in  order  that  his  client  may  en- 
joy immunity  from  the  risk  of  a  future  prose- 
cution if  he  and  his  wife  should  hereafter 
be  divorced  and  the  testimony  thereby  be- 
come available  that  cannot  now  be  itroduced 
against  him.  In  other  words,  immunity  is 
demanded  of  the  commonwealth  upon  the 
ground  that  the  defendant  and  the  common- 
wealth's only  eyewitness  are  entitled  to  be 
relieved  from  the  necessity  of  a  continued 
observance  of  the  protecting  marriage  tovc.-l 
The  recognition  of  such  a  right  could  be  Jus- 
tified only  where  clearly  warranted  by  ex- 
press provision  of  law,  and  wa  know  of  no 
such  provision. 

The  clear  purpoiK  and  only  guaranty  of  the 
constitutional  amendment  relied  upon  Is  that 
the  strong  arm  of  the  government  shall  never 
be  permitted  to  hold  an  accnsed  person  with- 
out opportunity  for  a  fair  and  speedy  trlaL 
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Under  It  the  accosed  U  mtltled  to  demand  a 
trial  or  a  release.  It  was  never  Intended  to, 
ond  cannot  be  constraed  to,  otFer  to  any 
person  the  opportunity  to  forestall  a  future 
prosecution.  The  dismissal  of  the  indictment 
here  would  release  the  defendant  absolutely 
from  the  charge.  That  Is  all  to  which,  under 
tbc>  Constitution  and  the  law,  he  is  entitled, 
and  In  our  Judgment,  the  trial  court  upon  the 
showing  made  should  have  sustained  the  mo- 
tion of  the  commonwealth  attorney  to  dis- 
miss the  indictment  herein,  as  the  order 
shows  clearly  the  ruling  resulted  solely  from 
the  objection  of  the  accused,  and  not  from 
the  insufficiency  of  the  facts  stated  by  the 
commonwealth  attorney  in  his  written  state- 
ment. 

Wherefore  the  ruling  of  the  trial  court 
upon  the  motion  to  dismiss  Is  rereised,  with 
direction  to  sustain  the  motion. 

HUBT,  J.,  not  stttliig. 


IX>DISVIUiD  &  N.  B.  CO.  ▼.  SAWYKRS. 

(Oonrt   of   Appeals   of   Kentucky.      April   26, 

1916.) 

1.  Masteb  and  Sbbvant  4=>206— Irjxtbixs  to 

SbRVANT— LlABIUTT  OF  MASTIE— HeAT. 
A  railroad  employe,  who  worked  drying 
sand  for  use  in  the  sand  boxes  on  locomotiTes, 
could  not  recover  for  physical  injuries  occasion- 
ed by  his  having  become  overheated  at  his  work, 
having  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  550;   Dec.  Dig.  «=9206.] 

2.  JIaster  and  Sebvant  ®=3206— Injubies  to 
Servant  —  Liabilitt  at  Master  —  Over- 
work. 

A  railroad  employ^,  who  worked  drying 
sand  for  use  in  locomotive  sand  boxes,  could  not 
recover-  against  the  road  for  physical  injuries 
received  through  overwork  or  through  his  being 
required  to  overtax  his  physical  strength. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  550;    Dec.  Dig.  iS=»206.] 

Appeal  from  Cltcnlt  Court,  Whitley  Coun- 
ty. 

Suit  by  Charley  Sawyers  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From  a 
Judgment  for  pialnttfT,  defendant  am)eals. 
Keversed,  with  directions. 

H.  H.  Tye,  of  WUUamaburg,  and  Benjamin 
D.  Warfield,  ot  LoolsvUIe,  for  appellant 
Rose  &  Pope,  of  WiUlamsbuig,  tar  appellee. 

TCRNEB,  J.  AppeUee  brought  this  snit 
for  personal  Injuries  against  appellant  alleg- 
ed to  have  been  suffered  by  him  on  account 
of  its  negligence.  The  substance  of  his  com- 
plaint is  contained  in  the  following  allega- 
tions in  his  petition,  to  wit: 

"That  on  or  about  the  14th  day  of  July,  1914, 
while  in  the  employment  of  the  defendant  com- 
pany as  a  sboveler  and  mover  of  sand  in  the  de- 
fendant company's  sand  pits,  in  Corbin,  Ky.. 
and  -H'hile  iu  the  line  of  his  employment,  and 
while  in  the  exercise  of  ordinary  care  for  his 
own  safety,  he  was  severely,  permanently,  and 
painfully  Injured  by  becoming  too  hot,  and  by 


being  overworked  as  a  shoveler  and  mover  of 
sand  in  the  defendant  company's  sand  pits  in  its 
railroad  yards,  at  Corbin,  Whitley  county,  Ky.; 
that  by  reason  of  his  becoming  overheated, 
which  was  done  by  the  gross  negligence  and 
carelessness  of  the  defendant  company,  its 
agents,  employes,  and  servants  superior  to 
plaintiff  in  charge  of  said  work,"  be  received 
the  injuries  complained  of. 

The  company  answered  controverting  the 
allegations  of  the  petition  and  pleading  as- 
sumed risk.  A  trial  resulted  in  a  verdict  and 
Judgment  of  $3,000  for  the  plaintiff,  and  the 
company  has  appealed. 

There  was  no  demurrer  filed  to  the  peti- 
tion, but  on  the  trial  the  defendant  asked  for 
a  directed  verdict  at  the  close  of  the  plain- 
tiff's testimony  and  again  at  the  close  of  all 
of  the  evidence ;  and  whether  it  was  entitled 
to  have  these  motions  sustained  la  the  only 
question  necessary  to  be  passed  upon. 

The  evidence  showed  that  the  plaintiff  was 
about  49  years  of  age  and  had  previously 
been  a  strong  and  vigorous  man  and  accus- 
tomed to  manual  labor;  that  he  had  been 
employed  by  the  defendant  in  various  capaci- 
ties for  more  than  ten  years;  and  that  for 
about  4V^  years  prior  to  the  occasion  refer- 
red to  in  the  pleadings  he  had  been  engaged 
at  work  in  the  sandhouse.  His  duty  at  that 
place  was  to  dry  the  wet  sand  so  that  it 
might  be  prepared  for  use  in  the  sand  boxes 
on  locomotives,  and  in  doing  so  it  was  neces- 
sary for  Iiim  to  shovel  the  wet  sand  through 
screens  and  into  stove  drums  wherein  it  was 
dried,  and  also  at  times  to  put  the  sand  in 
buckets  and  lift  It  into  a  position  from  which 
It  was  taken  by  others  and  put  into  the  sand 
boxes  on  the  engines.  Two  men  were  em- 
ployed at  the  saudhouse,  one  s  day  man,  who 
worked  from  6  in  the  morning  until  6  p.  m., 
and  another,  a  night  man,  who  worked  from 
6  p.  m.  ontU  6  a.  m.  At  the  time  referred  to 
in  the  pleadings,  appellee  was  the  day  man. 
The  evidence  further  tends  to  show  that  at 
times  doling  the  4^^  years  appellee  was  en- 
gaged at  the  sandhouse  the  night  men,  of 
whom  there  were  several  daring  that  period, 
did  not  do  as  much  work  as  they  ought  to 
have  done  in  consequence  of  which  the  plain- 
tiff, the  day  man,  had  to  do  more  than  his 
share  of  the  work,  and  the  plaintiff  was  per- 
mitted to  testify  that  at  various  times  during 
the  4^  years  he  complained  to  his  superiors 
of  the  alleged  failure  of  the  night  men  to  do 
their  share  of  the  work;  that  on  the  day 
plaintiff  was  taken  ill  be  worked  at  the  sand- 
house up  to  within  a  few  minutes  of  quitting 
time,  but  he  complained  Just  before  quitting 
that  he  was  feeling  bad  and  went  home  and 
went  to  bed  and  was  quite  seriously  sick  for 
some  time.  There  is  no  (dalm  by  him  in  bis 
evidence  that  he  was  overheated,  or  that  he 
hurt  himself  or  strained  himself  in  his  work, 
or  that  he  was  wounded  in  any  way  by  any 
accident 

[1  ]  If  the  case  is  to  be  treated  as  one  seek- 
ing a  recovery  because  the  plaintiff  became 
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overheated  while  engaged  In  his  work,  It  ia 
clear  that  there  can  be  no  recovery  under 
the  principles  laid  down  In  the  recent  case 
of  L.  &  N.  B.  R.  Co.  v.  Williams,  165  Ky. 
886,  176  S.  W.  1186,  L.  R.  A.  1915B,  618. 
That  was  an  action  wherein  the  plaintiff 
sought  damages  because  of  the  alleged  neg- 
ligence of  the  defendant  In  permitting  him 
to  become  overheated  while  at  work  In  a 
cinder  pit  The  court  In  that  case  In  deny- 
ing a  recovery  said: 

"The  master  is  under  no  duty  to  prevent  his 
servant  from  becoming  overheated  at  his  work, 
resulting  from  atmospheric  or  weather  condi- 
tions, as  they  are  matters  entirely  beyond  his 
control.  In  such  case,  while  the  servant  may 
not  always  certainly  know  how  to  keep  himself 
within  the  limits  of  safety,  he  is  better  able  to 
judge  than  any  one  else  how  much  heat  he  can 
safely  stand,  now  It  affects  him,  and  when  his 
endurance  reaches  a  point  beyond  which  he 
ought  not,  for  his  own  safety,  to  continue  at 
work.  For  these  reasons  it  is  for  him,  and  not 
the  master,  to  determine  whether  he  shall  en- 
gage in  the  work  at  all ;  or,  if  so,  bow  ener- 
getically, and  when  he  should  rest  or  quit.'  If 
this  were  not  true,  an  employer  could  never  af- 
ford to  employ  a  laborer  to  do  work  at  which 
there  was  any  probability  of  his  becoming  over- 
heated; and  it  is  not  to  be  overlooked  that  in 
operating  furnaces,  engines,  and  overheat  pro- 
ducing machinery  or  appliances,  there  is  always 
more  or  less  danger  to  the  operatives  of  becom- 
ing overheated,  and  the  same  is  likewise  true  of 
farming  and  other  occupations  which  compel 
the  laborer  to  be  exposed  to  the  heat  of  the 
sun.  »  •  •  There  being  in  this  case  no  de- 
fect in  the  idace,  appliances,  or  material  in,  or 
with,  which  appellee  worked,  or  danger  in  the 
manner  In  wMch  he  was  required  to  perform 
the  work,  there  can  be  no  just  complamt  that 
there  was  a  failure  on  the  part  of  the  appellant 
to  use  ordinary  care  to  furnish  him  a  reasonably 
safe  place  to  work.  The  facts  therefore  aa- 
thorized  the  application  of  the  doctrine  of  as- 
sumed risk,  for  the  injuries  he  sustained  were 
such  as  resulted  from  no  fault  of  appellant  or 
its  foreman,  but  from  a  cause  or  causes  purely 
incidental  to  the  risk  he  assumed  by  continuing 
the  work." 

That  case  Is  also  reported  In  L.  B.  A.  1915E 
(N.  S.)  with  notes  by  the  aathor  approving 
It  and  citing  other  authorities. 

[2]  But  If  under  the  allegations  of  the  peti- 
tion the  action  conld  be  properly  treated  as 
one  for  damages  because  the  plaintiff  was 
overworked  or  was  required  to  overtax  his 
physical  strength,  the  same  result  mnst  be 
reached. 

The  case  of  Sandy  Valley  &  Blkhom  B. 
.Co.  V.  Tackltt,  167  Ky.  756,  181  8.  W.  Z4», 
was  an  action  for  damages  alleged  to  have 
been  suffered  bj  the  plaintiff  becanse  of  the 
negligence  of  the  defendant  In  directing  him 
to  operate  a  jack  alone  and  In  falling  to  fur- 
nish a  sufficient  force  to  properly  operate 
the  same.  The  court  in  that  case,  after  dis- 
tinguishing it  from  another  class  of  cases 
relied  upon  by  the  plaintiff  therein  to  support 
a  recovery,  said: 

"In  the  case  at  bar,  however,  plaintiff  was  not 
placed  in  a  jMsition  where  he  was  required  to 
sustain  an  unexpected  weight.  The  jadi  was 
stationary  and  was  operated  by  means  of  a 
lever  which  plaintiff  could  release  at  any  time 


without  danger.  It  is  rintptj  a  case  where  the 
servant,  with  knowledge  of  the  fact  that  be  was 
not  equal  to  the  task,  overstrained  himself.  It 
is  the  general  rule  tiiat  a  servant  is  the  best 
judge  of  his  own  physical  strength,  and  the  dut; 
is  on  him  not  to  overtax  it.  Therefore,  if  he 
misconceives  tiie  amount  of  strength  required  to 
accomplish  the  task  and  overstrains  himself,  the 
master  is  not  liable.  It  may  he  doubted  if  the 
remarks  of  the  foreman  in  this  case  amounted 
to  anything  more  than  the  mere  expression  of 
an  opinion;  but,  even  if  it  be  conceded  that 
they  amount  to  an  expressed  command  to  plain- 
tiff to  operate  the  jac^  alone,  that  fact  does  not 
alter  the  rule.  Such  remarks  did  not  anttaorize 
plaintiff,  when  he  found  that  he  was  not  equal 
to  the  task,  to  persist  in  the  attempt  until  he 
was  injured  by  overtaxing  his  own  strength,  of 
which  he  was  the  best  judge.  Worlds  v.  Georgia 
B.  Co.,  89  Ga.  283,  25  S.  Bw  646:  Leitner  v. 
Grieb,  104  Mo.  App.  173,  77  8.  W.  764 ;  Fergu- 
son V.  Phcenix  Cotton  Mills,  106  Tenn.  236,  61 
S.  W.  53:  Roberta  v.  Indianapolis  Street  B. 
Co.,  158  Ind.  634,  64  N.  E.  217 ;  Stcnvog  t. 
Minn.  Transfer  B.  Co.,  108  Mimi.  199,  121  N. 
W.  903,  25  U  B.  A.  (N.  S.)  362  p.?  Ann.  Cas. 
240];  L.  &  N.  B.  E.  Oo;  v.  Williams,  165  Ky. 
886  [176  S.  W.  1186,  U  B.  A.  1915E.  613]." 

It  is  a  pathetic  thing  to  see  a  trusted  em- 
ploy4,  who  has  faithfully  tolled  in  the  service 
of  his  employer  until  he  has  reached  the 
limit  of  bis  physical  endurance,  cast  adrift; 
but  until  there  has  been  a  revolution  In  our 
whole  Industrial  system  sudi  things  most  be: 
It  is  an  Inexorable  decree  of  natore  that 
worn-out  things,  no  matter  what  may  have 
been  their  value  in  the  past,  shall  be  cast 
aside.  The  only  safe  and  practical  rule  is 
that  each  man  Is  the  best  Judge  of  bis  own 
physical  strength  and  powers  of  endur- 
ance; that  he  knows  better  than  any  otha 
can  when  the  limit  has  been  reached,  and 
when.  In  following  his  own  instinct  of  self- 
preservation,  he  must  desist  and  exercise 
his  right  under  the  law  to  give  up  his  worlc 
if  It  is  more  than  he  can  stand. 

In  either  view  of  the  case,  the  motion  fat 
a  directed  verdict  should  have  been  sus- 
tained. 

The  Judgment  ia  ceversed,  witti  diiectiani 
to  grant  appellant  a  new  trial  and  for  fur- 
ther mrooeedinsB  consistent  berewith. 


FIDBLITT  ft  COLUMBIA  TBTJST    OO.  t. 
MeOABE. 

(Court  of  Appeals  of  Kentucky.    April  2S, 
1916.) 

1.  LnOTATION    OF   AOnONS    4=»108— KlTOWl,- 

■DOB— Tkubt— Bbfodiatioh. 

Plaintiff,  whou  with  her  two  sisters,  owned 
in  equal  shares  all  the  capital  stock  of  a  com- 
pany, sold  her  stock  or  assigned  it  as  security 
for  a  debt,  and  it  was  afterwards  transferred 
to  a  sister,  defendant's  testatrix,  who  procured 
the  company  to  issue  to  her  in  her  name  a  new 
certificate  of  stock  and  to  indorse  upon  the  stub 
of  its  stock  book  that  it  vras  sold  to  her,  and  she 
thereafter  received  the  dividends  therefrom  and 
took  no  evidence  of  indebtedness  from  the  plain- 
tiff for  the  amount  she  had  paid  for  the  stock 
and  bequeathed  it  to  defendant  trust  companv 
by  will  reciting  that  it  had  been  formerly  o-«-n- 
ed  by  plaintiff  and  had  been  bought  for  TSTiiX' 
in  trust  for  plaintiff  when  she  rdmbursed  tbt 


^ssFor  other  cmm  SM  warn*  topic  and  KSY-NUMBBR  In  all  Kay-Numbered  Digests  and  Ijidexa 

Digitized  by  LjOOQIC 


Ky.) 


FIDEUtTT  &  CXJIitTMBIA  TRUST  CO.  t.  McCABE 


1125 


estate  in  the  auoont  of  fSfiOO,  and  thereafter 
to  pay  the  income  to  plaintiff  for  life,  with  re- 
maindier  over  to  her  children.  JSeld  that,  from 
the  pubticatioD  and  probate  of  the  will,  plain- 
tiff was  charged  with  the  notice  of  the  adverse 
nature  of  the  title  claimed  by  testatrix  and  of 
the  advene  hoIdinK  of  defendant  aa  executor 
and  trustee  under  the  will,  and  that  from  that 
date  the  five-year  statnte  of  limitation  (Ky.  St. 
{  2516)  began  to  run  against  her. 

[Ed.  Note. — ^For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  {{  600,  606-510;  Dec 
Dig.  «=9l03.1 

2.  liiuiTATioN  or  AonoRS  4=>83(1)  — Bun- 
NiNO  or  Statutb— Aois  or  Pebsoral  Bef- 

BKSKNTATIVK. 

A  personal  representative  or  trustee  may 
stop  the  running  of  the  statute  of  limitation  by 
such  action  upon  his  part  as  will  prevent  the 
person  against  whom  the  statute  is  pleaded  from 
proceeding  to  establish  his  rights  before  the 
expiration  of  the  atatutory  limit. 

[Bd.  Note.— For  other  cases,  see  Limitatian  of 
Actions.  Cent.  Dig.  H  431.  4S4,  430,  487;  Dec. 
Dig.  «=»83(l).l 

3.  Limitation  or  Actions  «=>195(3)  —  Eun- 
NiNo  OF  Statxjtk— Acts  of  Pebsonal  Rep- 

KBSKITTATrVK— BUBDEN    or    PHOOF. 

In  such  case,  the  party  asserting  such  acts 
of  a  personal  representative  as  will  stop  the 
rnnning  of  the  statute  of  limitations  against  him 
has  the  burden  of  proving  such  acts  by  con- 
vincing evidence. 

[t>(l.  Note. — For  other  casee,  see  liimitation 
of  Actions,  Cent  Dig.  $  713;  Dec.  Dig.  «=» 
185(3).]  »    .         .  *► 

4.  LnuTATioR  OF  Actions  «=>197(1)  —  BuR- 
NiMO  or  Statute— Acts  of  Pebsonal  Rep- 

BBSBRTATIVB— SumCIENOT  OF  EVIDENCE. 

liividence,  in  a  suit  to  recover  possession 
of  shares  of  stock,  alleging  that  plaintiff  was 
the  owner  and  entitled  to  the  possession  there- 
of as  against  the  trustee  and  executor  of  the 
will  of  ner  deceased  sister,  held  to  show  that 
defendant  held  the  title  adversely  to  plaintiff's 
claim,  in  which  she  acquiesced,  and  that  no  act 
of  defmdant  had  stopped  the  running  the  stat- 
ute of  limitation. 

[Bid.  Note. — For  other  cases,  see  liimitation  of 
Actions,  Cent.  Dig.  If  722,  723 ;  Dec  Dig.  «=:> 
197(1).] 

6.  LllUTATIOR  OF  AcmoRs  «=>46— Bboovebt 

—Pebsonal  Pbopbbtt. 

An  action  to  recover  possession  of  personal 
property,  brought  more  than  five  years  after 
plaintiff's  notice  of  the  adverse  claim  of  the 
defendant's  testatrix,  waa  barred  by  Ky.  St.  { 
2516. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  g|  233-239 ;  Dee.  Dig.  «s> 
45.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Sallle  McCabe  against  the  Fidel- 
ity &  Columbia  Trust  Company,  as  executor 
and  trustee  under  the  will  of  Effle  Jackson 
Russell.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

OltMwn  tc  Crawford,  of  Louisville,  for  ap- 
pellant Humphrey,  Mlddleton  &  Humphrey, 
of  LioulsvUle,  for  appellee. 

CLiARKE,  J.  Mrs.  Sallle  McCabe,  the  ap- 
pellee, Mrs.  Effie  Jackson  Russell,  appellant's 
testate,  and  Mrs.  Maude  M  Cook,  who  were 
sisters,  owned  In  equal  shares  all  of  the  $75,- 
IKH)  capital  stock  of  the  Anchorage  Planting 


Company,  a  Louisiana  corporation,  whldi 
owned  and  operated  a  large  island  In  the 
Mississippi  river  upon  which  were  valuable 
sand  and  gravel  deposits.  In  1899,  Mrs.  Mc- 
Cabe sold  or  assigned  as  collateral  security 
for  a  debt  24  of  the  26  shares  of  suid  stock 
owned  by  her  of  the  par  value  of  $24,000  to 
August  Keller.  In  1901  or  1902,  August 
Keller  assigned  his  Interest  In  said  stock  to 
his  brother  Herman  Keller,  who  a  short 
time  thereafter,  in  1902,  transferred  his  In- 
terest to  Mrs.  Effle  Jackson  Russell,  who 
procured  said  company  to  issue  to  her  In  her 
own  name  a  new  certificate  of  stock,  for  the 
entire  25  shares  owned  by  Mrs.  McCabe  and 
to  indorse  upon  the  stub  of  the  company's 
stock  book  the  following: 

"This  stock  was  sold  by  August  Keller  to  his 
brother  Herman  Keller  and  was  sold  by  Her- 
man Keller  to  Mrs.  Effle  Jackson  Russell." 

Mrs.  Russell  left  a  will,  by  the  second 
clause  of  which  she  made  the  following  dis- 
position of  said  stock: 

"Item  2.  I  win,  devise  and  bequeath  unto  the 
Fiddity  Trust  0<»npany  of  Louisville,  Ken- 
tucky, on  the  trusts  hereinafter  named,  twenty- 
five  shares  of  capital  stock  of  the  Anchorage 
Planting  Company,  bought  by  me  of  August 
Keller,  and  formerly  owned  by  my  sister,  Mrs. 
Sallie  McCabe.  I  paid  for  said  stock  the  sum 
of  $3,500.00  and  I  now  will  the  said  stock  to 
the  said  Fidelity  Trust  Company,  in  trust  for 
my  sister,  SaUie  McCabe,  who  is  to  receive  the 
same  after  my  estate  is  reimbursed  in  the  fall 
sum  of  $3,500  together  with  eight  per  cent  per 
annum  interest  thereon  from  the  first  day  of 
March,  1901,  until  the  same  is  repaid  to  my 
estate.  After  such  repayment  said  Fidelity 
Trust  Company  shall  pay  to  my  said  sister  for 
and  during  her  natural  life,  all  of  the  net  in- 
come and  dividends  of  said  stock,  and  after  her 
death,  the  same  shall  go  to  her  children  or  is- 
sue, the  issue  of  any  deceased  child  to  take  the 
share  the  parent  would  take,  if  living,  but  I 
charge  the  said  stock  with  a  lien  of  said  sum 
of  $3,600  and  interest" 

From  the  time  said  testatrix  came  into  pos- 
session of  said  stock  until  her  death,  she  re- 
ceived the  dividends  therefrom  and  made  to 
lier  sister  Mrs.  McCabe  an  allowance  of  $100 
per  month ;  and,  after  the  death  of  said  tes- 
tatrix, said  allowance  was  continued  by  ap- 
pellant by  consent  of  the  residuary  legatee 
and  the  children  of  Mrs.  McCabe.  A  writ- 
ten contract  in  reference  thereto,  having  been 
made  In  1912,  Is  in  evidence.  In  1914,  appel- 
lee brought  this  suit  to  recover  possession  of 
said  24  shares  of  stock  In  the  Anchorage 
Planting  Company,  alleging  that  she  was  the 
owner  and  entitled  to  possesdon  thereof. 
The  lower  court  sustained  this  contention 
and  entered  a  Judgment  directing  appellant 
to  surrender  possession  of  said  stock  to  the 
appellee,  from  whl<A  Judgment  this  appeal  is 
prosecuted. 

Appellant  defended  upon  three  grounds: 
(1)  That  Mrs.  Russell  bou^t  the  stock  out- 
right and  had  the  right  to  dispose  of  It  by 
her  will.  (2)  That,  however  she  may  have 
held  It  in  the  first  Instance,  she  and  appel- 
lant had  held  and  claimed  It  as  her  own  with 
notice  to  Mrs.  McCabe  for  more  than   five 
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years  prior  to  fhe  institutton  of  this  salt, 
and  tbat  Mrs.  McCabe's  claim  Is  barred  by 
limitation.  (3)  Tbat  eyen  though  Mrs.  Rus- 
sell did  not  own  the  stock  at  the  time  of 
her  death,  as  Mrs.  McCabe  has  received  and 
accepted  benefits  under  said  will,  she  is  now 
estopped  to  deny  disposition  made  of  said 
stock  by  the  will. 

Upon  the  first  question  involved  in  the 
testimony,  it  is  not  clear  as  to  what  title 
Mrs.  Russell  acquired  in  this  stock  at  the 
time  she  obtained  possession  of  same  from 
Herman  Keller,  nor  do  we  consider  of  con- 
trolling effect  the  fact  that  she  procured  the 
issuance  to  herself  of  a  new  certificate  for 
said  stock  and  had  the  indorsement  made 
upon  the  stub  of  the  stock  book  which  we 
have  quoted;  but  the  fact  that  she  collected 
the  dividends  upon  the  stock  and  took  no 
evidence  of  indebtedness  from  her  sister 
Mrs.  McCabe  for  the  amount  she  had  paid 
for  the  stock  in  view  of  her  subsequent  dis- 
position thereof,  inclines  us  to  believe  that 
Mrs.  Russell  took  and  held  absolute  title  with 
the  Intention  not  to  profit  thereby,  but  with 
the  determination  to  hold  and  dispose  of 
same  for  the  benefit  of  her  irister  and  chil- 
dren upon  such  terms  as  she  saw  fit  to  dic- 
tate. We  must  confess,  however,  that  the 
testlm<Hiy  Is  not  entirely  in  accord  with  that 
conclusion,  and  that  some  of  It  seems  rather 
to  support  the  contention  of  appellee;  how- 
ever, In  view  of  our  conclusion  upon  the  next 
proposition  presented,  it  Is  not  necessary  to 
a  decision  of  this  case  to  decide  what  title 
Mrs.  Russell  acquired  when  she  came  Into 
possession  of  this  stock,  or  how  she  held 
It  prior  to  the  execution  of  her  wlU. 

[1]  2.  It  seems  to  us  that  there  is  no  rea- 
sonable doubt  as  to  the  intention  of  the 
testatrix  to  assert  in  herself  and  dispose  of 
this  property  as  her  own  by  her  will  in  the 
clnuse  set  out  above.  It  would  be  bard  to 
conceive  how  language  could  more  positively 
indicate  absolute  ownership  upon  the  part 
of  the  testatrix  and  no  ownership  whatever 
in  Mrs.  McCabe.  Her  statements  in  refer- 
ence to  the  stock  are  "I  will,  devise  and  be- 
queath" the  stock  "bought  by  me"  and  "for- 
merly owned  by  my  sister  Mrs.  Sallle  Mc- 
Cabe." "I  paid  for  said  stock  the  sum  of 
$3,500  and  I  now  will  the  said  stock."  And 
that  she  did  not  recognize  any  ownership  in 
her  sister  SalUe  McOnbe  is  further  made 
certain  by  the  t&ct  that  she  gave  to  her  sister 
no  interest  whatever  in  the  stock  even  after 
the  payment  of  the  $3,500  charged  against  It, 
except  the  income  therefrom  during  her  life- 
time with  remainder  to  her  diildren.  Every 
line  and  almost  every  word  of  tbnt  clause  is 
a  declaration  of  absolute  ownership  in  Mrs. 
Russell,  and  a  denial  of  any  title  or  right 
thereto  in  Mrs.  McCabe  except  such  as  Mrs. 
Russell  desired  to  give.  The  fact  that  the 
gift  Is  charged  with  a  lien  for  $3,500  in  favor 
of  the  residuary  legatee  does  not  change  the 


character  of  the  title  assnted  by  the  testa- 
trix.   Page  on  Wills,  {  752. 

The  title  that  Mrs.  Russell  acquired  from 
Herman  Keller  in  this  stock,  as  we  have 
stated,  is  doubtful;  bat  there  can  be  no  doubt 
whatever  about  the  title  she  asserted  there- 
in by  the  execution  of  her  will.  The  will 
was  published  and  probated  September  6, 
1006,  eight  years  before  the  filing  of  this 
action,  from  which  time  Mrs.  McOabe  is 
charged  with  notice  of  the  adverse  nature  of 
the  title  claimed  by  Mrs.  RusseU,  and  of  the 
adverse  holding  of  appellant  as  executor  and 
trustee  under  the  will,  and  from  that  date 
the  statutes  of  limitations  began  to  run 
against  her.  Section  2515  <rf  the  Kentucky 
Statutes;  Jolly  v.  Miller,  124  Ky.  100,  98 
S.  W.  326,  30  Ky.  Law  Rep.  341;  Yeager  v. 
Bank  of  Kentucky,  127  Ky.  751,  108  S.  W. 
S06,  32  Ky.  Law  Rep.  547, 16  Ann.  Cas.  537. 

[2,  3]  Appellee  contends  that,  even  though 
the  statute  of  limitation  began  running 
against  Mrs.  McCabe  when  the  will  was  pub- 
lished, appellant  by  its  transaction  with  Mrs. 
McCabe  recognized  her  ownership,  and  there- 
by stopped  the  running  of  the  statute,  dtlng 
Northcut's  Adm'r  v.  WUkinson,  12  B.  Mon. 
408,  and  HamUton  v.  Wrl^t,  87  S.  W.  1093. 
In  the  Northcut  Case,  it  was  held  that, 
where  a  note  was  not  barred  by  the  statute 
at  the  time  of  the  death  of  the  obligor,  a 
promise  of  payment  upon  the  part  of  the 
administrator  was  sufflciotit  to  relieve  the 
case  from  the  statutory  bar.  In  the  Hamil- 
ton Case,  it  was  held  that,  if  the  bar  of  the 
statute  had  not  occurred  at  the  time  of  the 
decedent's  death,  the  personal  representsr 
tlve  may  stop  the  running  of  the  limita- 
tion either  by  part  payment  or  by  promise 
to  pay,  or  by  such  acknowledgment  of  the 
debt  as  will  imply  a  i»-omise  to  pay.  It 
would  therefore  appear  upon  the  prindpie 
announced  in  these  two  cases,  which  is  sui>- 
ported  by  authority  and  seems  sound  in  rea- 
son, that  a  personal  representative  or  trus- 
tee may  stop  the  running  of  the  statute  of 
limitations  by  such  action  upon  his  part  a-s 
will  prevent  the  person  against  whom  tlie 
statute  Is  pleaded  from  proceeding  to  estab- 
lish his  right  before  the  expiration  of  the 
statutory  limit;  but  unquestionably  the  bur- 
den of  proving  such  acts  by  convincing  evi- 
dence is  upon  the  party  asserting  them.  It 
therefore  becomes  necessary  for  us  to  ex- 
amine the  evidence  relied  upon  by  api>eUee 
to  ascertain  whether  or  not  It  Is  suflldent  to 
establish  a  recognition  upon  the  part  of  the 
appellant  of  her  claim  to  ownership  of  the 
stock. 

[4, 1]  The  evidence  relied  upon  by  appell<>« 
consists  of:  (1)  A  statement  of  Mrs.  Mc- 
Cabe's indebtedness  to  the  estate  of  Mrs. 
Russell  prepared  a  short  time  after  the 
death  of  Mrs.  Russell  by  a  Mr.  Macrae,  an 
expert  accountant  employed  by  appellant. 
In  which  the  stock  is  treated  as  belonging  to 
Mrs.  McCabe  and  held  by  Mrs.  RusseU  as 
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collateral  security;  (2)  statraoents  sent  by 
appellant  to  appellee  npon  at  least  two  occa- 
sions of  the  amonnt  of  Interest  then  due  upon 
the  $3,500  with  which  Mrs.  McOabe  Is  charg- 
ed In  the  will  of  Mrs.  Russell;  and  (3)  the 
contract  entered  Into  In  1912  by  appellant, 
appellee,  and  the  children  of  appellee. 
The  BCacrae  letter  to,  in  part,  as  follows : 

"liouisville,  Dec.  21,  1906. 
"John  Stites,  Esq.,  Chairman,  etc..  Fidelity 
Trust  Co.— Dear  Sir:  I  have  examined,  with 
care,  the  books  of  accounts  of  the  Andiorage 
Planting  Co.,  Lit.,  of  Louisiana  and  have  made 
out  from  them,  statements,  showing  the  amounts 
which  each  of  the  three  stockholders  and  real, 
beneficial  owners  of  the  Co.  and  propetty  have 
received  from  it.  These  statements  are  filed 
herewith.  They  cover  the  entire  period  from 
1893  to  1906  Nov.  30.  They  are  numbered  1, 
2,  3  respectively.    ♦    •    ♦ 

"Yours  truly,  W.  S.  Macrae. 

"The  stock  of  Mrs.  McCabe  in  the  Co.  has 
been  treated  throughout  as  her  own  property, 
only  pledged  not  absolutely  sold  to  Keller  or 
Mrs.  Russea" 

From  which  It  will  be  seen  that  this  let- 
ter, with  accompanying  statements,  Is  a  re- 
port by  Mr.  Macrae  to  his  employer,  the 
appellant;  that  same  is  a  report  of  the  con- 
dition of  the  affairs  of  the  Anchorage  Plant- 
ing Company  as  shown  by  its  books;  and 
that  the  postscript  to  Mr.  Macrae's  letter  is 
simply  his  statem«it  to  appellant  of  the  foct 
that  on  the  books  of  the  Anchorage  Planting 
Ck>mpany,  and  in  bto  report,  Mrs.  McCabe^s 
title  to  the  stock  in  controversy  was  recog- 
nize This,  at  the  most,  Is  a  statement,  not 
that  the  appellant  recognized  Mrs.  McCabe's 
ownership,  but  that  the  books  of  the  An- 
chorage Planting  Company  did  so.  This  cer- 
tainly Is  not  to  tje  considered  a  binding  rep- 
resentation of  the  attitude  of  appellant  such 
as  could  stop  the  running  of  the  statute  of 
limitation,  even  if  the  testimony  had  shown 
that  Mrs.  McCabe  ever  knew  of  the  contents 
of  this  Macrae  statement,  which  does  not  ap- 
pear from  the  testimony ;  so  it  will  be  seen 
there  is  nothing  tn  this  statement  that  could 
Iiave  had  the  effect  of  lulling  her  into  a 
sense  of  security  or  could  have  prevented 
her  from  enforcing  her  claim. 

The  next  evidence  relied  upon  by  appellee 
Is  the  following  statements  furnished  or 
mailed  to  Mrs.  McCabe  on  or  about  July  15, 
1912: 

"There  will  be  due  and  payable  to  the  office 
of  the  BHddity  Trust  Co.,  Louisville,  Ky.,  by 
Mrs.  Sallie  S.  McCabe,  Baton  Rouge,  Iia.,  on 
July  15,  1912,  Loan  of  $3,500.  Interest,  $140. 
Total,  ?140.  Payable  in  Louisville,  New  York 
or  CTiicago  funds.  Checks  on  Louisville  banks 
mast  be  certified  after  11:30  a.  m.  Please 
brinK  tbia  notice  with  yoo." 

"There  will  be  due  and  payable  at  the  office 
Fidelity  Trust  Co.,  Louisville,  Ky.,  by  Mrs. 
Sallie  S.  McCabe,  Baton  Rouge,  La.,  on  July 
16,  1912,  Loan  of  14,263.18.  Interest,  ?127.90. 
rTotal,  Payable  in  Louisville,  New  York 

or  Chicago  funds.  Checks  on  Louisville  banks 
mast  be  certified  after  11:30  a.  m.  Please  bring 
tbis  notice  with  you." 

We  are  nnatile  to  see  how  these  state- 
ments can  in  any  way  indicate  the  position 


of  the  tmst  company  with  reference  to  thto 
stock.  They  are  simply  statements  of  the 
condition  of  Mrs.  McCabe's  accounts  with 
the  company  and  are  equally  consistent  wltb 
the  contention  of  either  appellant  or  appel- 
lee. There  is  certainly  nothing  In  them  suf- 
ficient to  obstruct  the  operation  of  the  stat- 
ute. 

The  last  of  the  three  items  of  evidence 
relied  npon  by  ai^)ellee  to  avoid  the  statn- 
tcry  bar  is  a  written  contract  entered  into 
In  1912  by  the  appellee,  her  children,  and  ap- 
pellant How  appellee  can  contend  that  tbis 
contract  In  any  way  sustains  her  contention 
we  caimot  nnderstand,  for  not  only  does  it 
not  sustain  her  contention,  but,  npon  the 
other  liand,  it  absolutely  and  conclusively 
refutes  it  If  Mrs.  McOabe  owned  or  even 
claimed  to  own  at  that  time  thto  stock,  and 
If  that  claim  was  recognized  by  appellant 
there  would  have  been  no  reason  at  all  why 
Mrs.  McCabe's  children  should  have  been  a 
party  to  that  contract,  because  it  to  only 
under  the  terms  of  the  will  that  they  could 
have  acquired  or  ctolmed  any  interest  what- 
soever in  said  track.  By  the  execution  of 
thto  contract  both  Mrs.  McOabe  and  appel- 
lant recognized  the  title  of  Mrs.  McCabe's 
dUldren  to  an  interest  in  said  stock  which 
to  consonant  with  the  provisions  of  the  will, 
but  entirely  Inconsistent  with  and  repug- 
nant to  appellee's  claim  in  thto  suit 

The  above  to  all  of  the  evidence  lyesented 
by  the  record  that  to  claimed  by  appellee  to 
show  a  recognition  by  appellant  of  absolute 
title  in  her  and,  in  our  Judgment  not  only 
does  it  fail  to  uphold  her  oontenticm,  but, 
upon  the  other  hand,  is  convincing  that  the 
trust  company  held  the  title  adversely  to  her 
claim  here,  in  which  she  not  only  acquiesced, 
but  openly  consented  by  overt  act  in  the  ex- 
ecution of  said  contract 

Thto  being  an  action  to  recover  possession 
of  personal  property,  and  more  than  five 
years  having  elapsed  from  the  time  the  stat- 
utes of  limitations  began  to  run  and  the  in- 
stitution of  thto  action,  its  prosecution  to 
barred  by  section  2515  of  the  Statutes. 

In  view  of  our  conclusion  upon  thto  ques- 
tion, it  becomes  unnecessary  to  consider  the 
other  question  presented  by  the  record. 

Wherefore  the  judgment  of  the  chancellor 
is  reversed  for  proceedings  consistent  with 
thto  opinion. 


POLK  T.  COMMONWBALTEL 

(Court  of  Appeals  of  Kentucky.     April  25, 
1916.) 

Cbiminal  Law  «=>1064(7)—Appkai/— Motion 

roB  New  Tmai>-<Review  or  Instktjctions. 

Alleged    errors    in    the   instructions    in    a 

criminal  case  will  not  be  considered  on  appeal 

unless  relied  on  as  a  ground  for  a  new  trial. 
[Ed.    Note. — For    other    cases,    see    Criminal 

Law,  Cent  Dig.  (  2683;  Dec  Dig.  «»=>1064(T).I 
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Appeal  from  Clzcult  Court,  McOracken 
County. 

Jim  Polk  was  oonvicted  of  robbery,  and  be 
appeals.    AfBrmed. 

Clay  ft  Reed,  of  Paducab,  for  appellant 
M.  M.  Logan,  Atty.  Gen.,  and  C.  H.  Morris, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

CAXROUj,  X  a%e  appellant  was  indicted 
for  robbery  and  convicted.  Two  errors  are 
assigned  for  reversal,  one  tbat  the  verdict  of 
the  Jury  was  not  sustained  by  the  evidence, 
and  the  other  that  the  instmctionB  were  er- 
roneous. 

In  the  motion  and  grounds  for  a  new 
trial  no  complaint  was  made  of  the  Instmc- 
tlons,  and  they  were  not  mentioned.  In 
Thompson  v.  Com.,  122  Ky.  601,  91  S.  W.  701, 
28  Ky.  Law  Rep.  1187,  and  Cheek  v.  Com., 
162  Ky.  56,  171  S.  W.  998,  and  in  many  oth- 
er cases  we  have  held  that  alleged  errors  In 
the  inatmctlons  in  criminal  cases  will  not 
be  ccmsidered  on  appeal  unless  relied  on  as  a 
ground  for  a  new  trial. 

We  have  read  the  evidence,  and,  while  It 
is  conflicting,  there  was  sufficient  to  support 
the  verdict. 

ihe  judgment  is  affirmed. 


CHESAPEAKE  ft  O.  BY.  CO.  T.  WMTB. 

(Court  of  Appeals  of  Kentucky.     April  20, 
1916.) 

1.  New  Trial  «=»76(4)— Pkbsonai  Injuries 

— liiXCESSIVB    Dauaobs. 

In  a  servant's  action  for  injuries  where 
the  plaintiff  sustained  a  cut  on  the  right  leg 
above  the  knee  seven  Inches  long  and  one-half 
to  one  inch  in  depth,  was  confined  to  his  room 
for  six  weelcs,  on  crutches  for  six  weeks,  and  at 
the  end  of  a  year,  his  leg  was  yet  sore  and  its 
freedom  of  movement  somewhat  impaired,  a 
verdict  of  $1,375,  while  large,  is  not  so  against 
the  evidence  as  to  justify  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  155;    Doc  Dig.  «=>76(4).] 

2.  New  Xkiai.  «s»76(1)  —  Exckbbivb  Bbcov- 
£Bnr 

The  mere  fact  that  a  jury  awards  higher 
damages  than  the  court  thinks  an  injury  jus- 
tifies, does  not  authorise  the  court  to  interfere 
with  the  verdict 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  153;    Dec.  Dig.  «=>76(1).] 

8.  Trial  <E=»125(1)— Arguments  of  Counsel. 
In  servant's  action  for  injuries,  plaintiff's 
counsel  stated  that  plaintiff  had  been  turned 
over  to  a  doctor  employed  b^  defendant;  that 
opposing  counsel  had  said  m  substance  that 
railroads  bad  to  be  carried  on,  men  assumed 
risks,  and,  if  plaintiff  got  hurt,  it  was  his  own 
fault;  and  that  in  reply  to  this  he  had  to  say, 
"Has  it  come  to  the  time  in  this  country  that 
railroads  and  money  are  so  precious  and  blood 
and  bone  and  flesh  so  cheap,  that  they  can  op- 
erate their  cars  to  injure  a  fellow  being  or  a 
fellow  man?  Are  we  to  become  a  nation  of 
cripples?  Is  the  brood  to  become  less?"  Also, 
"Dr.  Robertson  said  he  took  twelve  stitches  and 
it  was  one-half  inch  deep,  and  I  suppose  Dr. 
Robertson  is  as  fair'  a  man  as  any  of  the  physi- 
pians  on  your  side.  After  Dr.  Robertson  was 
called,  then  your  physician,  the  C.  &  O.  physi- 


eian,  was  called  in."  Hdd  not  to  Justify  reve^ 
sal  on  the  ground  of  improper  argument. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  303;    Dec.  Dig.  «=>125(1).] 

Appeal  frccn  Clrcnit  Oonrt,  Campbell 
County. 

Action  by  Charles  'V^tte  against  the  Chesa- 
peake ft  Ohio  Railway  Company.  Judgment 
for  the  plaintifl,  and  defendant  appeals.  Af- 
firmed. 

Galvin  &  Oalvin,  ot  Gindnnati,  Ohio,  and 

W.  A.  Bnrkamp,  of  Newport,  for  appellant 
B.  F.  Graziani,  of  Covington,  and  Horace  W. 
Root,  of  Newiwrt  for  appellee. 

CARROLL,  3.  The  appellee,  an  employ^ 
of  the  appellant  railway'  company,  snstaiiied 
personal  injuries  on  account  of  its  wffll- 
gence,  and  in  a  suit  fOr  damages  bad  a  jwlg- 
ment  for  $1,376. 

A  reversal  is  asked  on  two  grounds: 
First  that  the  verdict  is  excessive ;  and.  se» 
ond,  misconduct  on  the  part  of  connsel  for 
appellee  in  the  argument  of  the  case. 

[1]  The  injury  conq>lained  of  consisted  ot 
a  cat  on  the  right  leg  above  the  knee  about 
seven  inches  long,  and  from  a  halt  Inch  to  aa 
inch  in  depth,  together  with  some  bmisea. 
He  was  confined  to  his  ro<Mn  for  aboat  six 
weeks  with  his  leg  propped  on  a  chair,  and 
after  this  he  walked  about  on  crutches  for 
about  six  weeks.  The  trial  occurred  a  year 
after  the  injury,  and  there  was  some  eri- 
dence  that  his  leg  was  yet  sore,  and  the  loco- 
motion or  movement  of  the  leg  somewhat  im- 
paired, accompanied  by  a  sensation  of  numb- 
ness. 

The  medical  evidence  for  the  company  was 
to  the  effect  that  the  wonnd  had  healed  with- 
out leaving  any  bad  efFects. 

[2]  A  consideration  of  the  record  on  the 
subject  of  appellee's  injury  indlues  ns  to 
the  opinion  that  the  damages  are  larger  than 
should  have  been  assessed,  but  at  the  same 
time  we  cannot  say  that  the  assessment  is  so 
flagrantly  against  the  evidence  as  to  author- 
ize us  to  order  a  new  trial  on  this  ground. 
The  mere  fact  that  a  jury  awards  larger 
damages  than  we  think  the  injury  justitjed 
does  not  authorize  ua  to  interfere  with  the 
verdict 

[3]  On  the  trial  of  the  case,  during  the  ex- 
amination of  Dr.  Bobertson,  a  witness  for 
appellee,  and  who  attended  hlna  as  a  physi- 
cian, he  said  that  after  making  two  or  threv 
visits  he  turned  appellee  over  to  Dr.  Frau 
who,  he  said,  was  at  the  time  the  assistai:: 
surgeon  for  the  appellant  company.  Coun- 
sel for  appellee  asked  the  court  to  exclnJe 
from  the  jury  the  statement  that  Dr.  Fran* 
was  the  assistant  surgeon  for  the  railway 
company,  and  this  motion  was  sustained,  the 
jury  being  Instructed  not  to  consider  tbe  evi- 
dence of  Dr.  Bobertson  on  tills  point 

The  bill  of  exceptions  shows  that  in  Uie  ar- 
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gnment  of  tbe  caae  connael  for  tlM  appellee 
said  to  tlie  jary  tbat  opposing  ooonael  said : 

"In  snbatance.  tUg:  'That  the  basiness  of  the 
railioada  had  to  be  carried  on,  and,  natoraUy, 
of  course  men  assumed  certain  risks,  and,  if 
this  man  got  hurt,  wh^  that  was  his  own  fault.' 
I,  in  response,  say  this,  your  honor,  and  I  ad- 
dress myself  to  the  jury:  Has  it  come  to  the 
time  in  this  country  that  railroads  and  money 
are  so  precious,  and  blood  and  bone  and  flesh 
so  cheap,  that  they  can  operate  their  cars  to  in- 
jure a  fdlow  being  mr  a  fellow  man?  Are  we 
to  become  a  natioa  of  cripples?  Is  the  brood  to 
become  leas?" 

Counsel  for  appellant  objected  to  tbe  fore- 
going argument  and  moved  that  the  swearing 
of  the  jury  be  set  aside  and  the  case  con- 
tinued, and  also  moved  the  court  to  admonish 
the  jury  that  the  argument  was  improper, 
but  all  of  these  motions  were  overruled. 

Farther  along  in  the  argument  counsel 
for  appellee  said : 

"Dr.  Robertson  said  he  took  twelve  stitches 
and  it  was  half  an  inch  deep,  and  I  suppose  Dr. 
Robertson  is  as  fair  a  man  as  any  of  the  physi- 
cians offered  on  your  side.  *  •  *  After  Dr. 
Robertson  was  called,  then  your  physician,  the 
C.  &  O.  physician,  was  called  in." 

Counsel  for  appellant  objected  to  this 
statement,  saying  that  it  was  ruled  out,  and 
in  response  tiie  court  said: 

"Yes;  tbe  defendant  made  a  motion  that  two 
physicians  be  appointed  to  examine,  and  the 
court  appointed  pnymdans." 

Wliereupon  counsel  for  appellee  said: 
"We   have   an   exception   to   that   statement. 
Now  he  is  objecting  because  1  said  that  this 
man.  Dr.  Frans,  of  the  C.  ft  O.  Bailload,  at- 
tended him  after  Dr.  Robertson." 

Counsel  for  api>ellant  then  said: 
"And  we  say  that  that  was  not  permitted  in 
evidence." 

In  answer  to  this  the  court  ruled  out  any 
testimony  about  Dr.  Franz  being  a  C.  &  O. 
physician,  because  it  was  not  then  proper, 
and  the  jury  were  instructed  to  disregard  it. 
Counsel  for  appellee  then  said : 

"We  will  withdraw  that  part  of  it" 

It  should  be  further  stated  that  Dr.  Franz 
was  not  offered  as  a  witness  for  either  party. 

This  is  the  whole  of  the  alleged  objection- 
able argument,  and  we  find  nothing  in  it 
tbat  would  warrant  us  tn  reversing  the  case 
on  the  ground  of  improper  argument  We 
have  frequently  ordered  new  trials  on  ac- 
count of  improper  argument,  but  It  would  be 
pressing  the  rule  beyond  reasonable  bounds 
to  bold  tbat  tbe  argument  made  by  counsel 
for  appellee  was  so  objectionable  as  to  au- 
tborize  a  reversal'  of  the  case. 

Tbe  judgment  Is  affirmed. 


DAMRON  et  aL  v.  DAMRON'S  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.     April  26, 
1916.) 

1.  InrANTS  «=s>38— Sau  of  Lan»— Support. 
In  a  snit  under  Civ.  Code  Prac.  I  489,  to 
sell  the  interest  of  an  infant  in  land  to  provide 
for  his  maintenance  and  education,  where  it  ap- 
■petLTcA  that  be  also  owned  a  one-fourth  interest 


in  a  town  lot  worth  S260  and  a  one-half  inter- 
est in  land  worth  $400,  tbat  tbe  tract  to  be 
sold  was  rough  mountainous  land  containing 
about  2,700  acres,  valuable  chiefly  for  its  min- 
eral and  timber,  and  producing  no  income,  but 
the  most  likely  of  his  property  to  enhance  in 
value,  tbat  the  sale  of  the  other  property  would 
provide  enough  for  his  immediate  education, 
and  that  the  sale  of  the  tract  would  provide 
more  than  was  required,  there  was  no  necessity 
for  the  sale  of  his  interest  in  tbe  tract. 

[13d.  Note. — ^For  other  eases,  see  Infants, 
Cent.  Dig.  §  84;   Dec  Dig.  «=938.] 

2.  Infants  «=938— Sais  or  Peopebtt— Pow- 

BB  OF  COUBT. 

The  chancellor  is  without  authority  to  sell 
an  infant's  realty  for  his  maintenance  and  edu- 
cation in  the  absence  of  evidence  of  inability  of 
his  parents  to  maintain  and  educate  him. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  §  84;    Dec.  Dig.  <8=>38.] 

3.  Infants  iS=»39— Support— Sai«  of  Land. 

In  a  suit  under  Civ.  Code  Prac.  f  480,  to 
sell  the  interest  of  an  infant  in  a  tract  of  land 
to  provide  for  his  maintenance  and  education, 
evidence  held  insufficient  to  show  the  fatlier's 
inability  to  support  and  educate  tbe  infant 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  H  85-89 ;  Dec.  Dig.  <8=»39.] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  for  sale  of  infant's  lands  by  the  fa- 
ther and  guardian  of  Bdgar  C.  Damron,  an 
infant,  in  which  a  guardian  ad  litem  was  ap- 
pointed. Sale  ordered,  and  the  infant's  and 
tbe  purchaser's  exceptions  thereto  overruled, 
and  they  appeaL    Reversed  and  remanded. 

A.  li.  Ratlifl  and  W.  W.  Reynolds,  botb  of 
Plkevllle,  for  appellantB.  J.  J.  Moore,  of 
PUterllle,  for  appellee. 

CIiAX,  0.  Edgar  C.  Damron,  an  infant  18 
years  of  age,  is  tbe  owner  of  an  undivided 
one-fourteenth  Interest  in  a  tract  of  land 
lying  in  Pike  county  and  containing  about 
^700  acres.  This  suit  was  brought  by  tbe 
father  and  guardian  of  tbe  Infant  under 
subsection  3,  {  4S9,  of  tbe  Civil  Code  of  Prac- 
tice to  sell  tbe  Interest  of  tbe  infant  in  tbe 
above  tract  of  land  for  tbe  purpose  of  rais^ 
ing  funds  for  bis  maintenance  and  educa- 
tion. A  guardian  ad  litem  was  appointed, 
proof  taken  on  interrogatories  and  a  sale  or- 
dered. E.  F.  Pierce  became  the  purchaser,  at 
the  price  of  $35  per  acre.  Tbe  sale  was  ex- 
cepted to  on  the  ground  tbat  tbe  proof  was 
insufficient  to  authorize  a  sale,  and  that  the 
advertisement  of  tbe  sale  was  defective. 
These  exceptions  were  overruled,  and  both 
tbe  infant  and  tbe  purchaser  appeal. 

It  appears  from  tbe  petition  and  proof 
tbat  the  land  in  controversy  is  rough,  moun- 
tainous land,  and  not  susceptible  of  cnlttva- 
tlon.  It  Is  valuable  chiefly  for  Its  mineral 
and  timber.  At  present  tbe  infant  derives  no 
Income  from  tbe  property.  Tbe  only  other 
property  he  owns  is  a  one-fourth  interest  in 
a  town  lot  worth  about  $250,  and  a  one-balf 
Interest  in  a  tract  of  land  worth  about  $400. 
The  father  testifies  that  the  land  cannot  be 
divided  without  impairing  its  value,  and  that 
tbe  price  offered  and  bid  by  tbe  purchaser 
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la  a  better  price  than  the  coal  componlea 
have  been  paying  for  similar  lands.  He  also 
says  that  the  Infant  Is  an  eighth  grade  stu- 
dent, and  it  will  take  hlni  three  more  years 
to  finish  the  high  sdiool ;  that  the  comple- 
tion of  his  high  school  edncatlon  will  re- 
quire about  $1,500,  and  of  his  college  course 
about  $2,000  more.  The  father  also  says 
that  he  is  not  able  to  give  the  infant  an 
education,  and  that  at  present  the  infant  is 
not  deriving  any  Income  from  the  land  In 
question,  or  from  any  other  lands  in  which 
he  has  an  Interest  A  brother  of  the  Infant 
testifies  to  substantially  the  same  facts.  He 
says  that  it  will  require  about  $3,000  to  com- 
plete the  infant's  education,  and  that,  so 
far  as  he  knew,  his  father's  financial  condi- 
tion was  not  such  as  would  permit  him  to 
educate  the  infant  to  any  extent  He  fur^ 
ther  says  that  the  financial  condition  of  the 
infant  would  not  enable  him  to  procure  an 
edncatlon  without  the  benefits  derived  from 
the  sale  of  the  land.  Edward  Holley,  a 
civil  engineer,  also  testifies  as  to  the  rough 
character  of  tlie  land,  and  says  that  it  can- 
not be  divided  without  impairing  its  value. 

[1]  The  courts  which  are  charged  with  the 
duty  of  looking  after  the  welfare  of  infants 
and  carefully  guarding  their  property  rights 
should  not  order  a  sale  of  their  real  estate, 
even  for  the  purpose  of  their  maintenance 
and  education,  except  in  a  case  of  clear  ne- 
cessity. Here  the  land  sought  to  be  sold  is 
valuable  chiefly  for  its  mineral  and  timber. 
While  the  purchase  price  may  be  all  that  it 
la  reasonably  worth  at  the  present  time,  It 
is 'by  no  means  probable  that  its  value  wUl 
decrease.  On  the  contrary,  it  is  altogether 
likely  that  the  land  will  increase  In  value. 
Though  It  may  be  true  that  the  Infant  at  the 
present  time  intends  to  complete  both  his 
high  school  and  college  courses — a  fact  which 
the  record  fails  to  show— yet  common  expe- 
rience tells  us  that  young  men  not  Infrequent- 
ly abandon  their  Intentions  respecting  the 
completion  of  their  education.  The  proceeds 
of  the  sale  in  this  Instance  amount  to  about 
14,500.  It  Is  clear  that  this  sum  will  not  be 
required  for  the  infant's  present  maintenance 
and  education,  and  whether  or  not  the  great- 
er portion  of  It  will  be  required  for  his  fu- 
ture necessities  is  altogether  problematical. 
On  the  other  hand,  he  has  an  interest  In  two 
other  small  tracts  of  land,  which  are  not  so 
likely  to  Increase  in  value  as  tb«  tract  In 
controversy,  and  the  proceeds  of  the  sale  of 
these  two  tracts  would  be  sufficient  for  his 
present  necessltiea  Under  the  circumstances 
it  would  seem  to  be  the  part  of  wisdom  to 


sell  tbe  two  smaller  tracts,  which  ate  not 
likely  to  increase  in  value,  and  whose  pro- 
ceeds wlU  be  sufficient  for  the  infant's  pres- 
ent necessities,  rather  than  sell  tbe  tract  in 
controversy,  which  will  probably  Increase  In 
value,  for  a  sum  far  In  excess  of  his  present 
necessities,  and  for  a  purpose  which  may  nev- 
er require  the  expenditure  of  any  consider- 
able portion  of  that  sum.  It  is  clear,  there- 
fore, that  the  facts  and  circumstances,  as 
shown  by  the  record,  do  not  make  out  a  clear 
case  of  necessity  for  the  sale  of  tbe  Infant's 
interest  in  the  tract  in  controversy. 

[2]  We  may  also  add  that  the  chancellor  is 
without  authority  to  sell  an  Infant's  real  es- 
tate for  his  maintenance  and  education,  in 
the  absence  of  evidence  of  inability  of  hia 
parents  to  maintain  and  educate  him.  Tay- 
lor et  aL  V.  Taylor's  Guardian  et  aL,  149  Ky. 
707,  149  S.  W.  1000,  Ann.  Gas.  1914B,  275; 
Dixon  V.  Hosick,  101  Ky.  231,  41  S.  W.  282, 
19  Ky.  Law  Rep.  387;  Cami^ell  v.  Goodin, 
128  Ky.  278,  108  S.  W.  248,  32  Ky.  Law  Bep. 
1137. 

[3]  On  this  question  the  brother  of  the  In- 
fant says:  "The  financial  condition  of  our 
father,  so  far  as  I  know,  would  not  permit 
him  to  educate  Edgar  O.  Damron  to  any  ex- 
tent" The  father  himself  says:  "I  am  not 
able  to  give  him  an  education."  Very  few 
people  agree  with  respect  io  their  financial 
ability  to  help  others.  Their  opinions  vary 
with  their  characters  and  their  particular 
points  of  view.  One  father  whose  financial 
ability  is  unquestioned  may  honestly  beUeve 
that  his  Income  is  not  sufficient  to  enable  him 
to  maintain  and  educate  his  child,  e^>edlally 
If  that  child  has  some  property  of  his  own. 
Another  parent,  under  the  same  circumstanc- 
es, will  readily  concede  his  ability  and  incli- 
nation to  bear  such  a  burden.  We  therefore 
conclude  that  a  case  of  this  kind  should  not 
turn  on  a  mere  expression  of  opinion  by  the 
father  that  he  is  unable  to  maintain  and  edu- 
cate the  child.  He  should  state  the  facts,  so 
that  the  court  itself  can  pass  on  the  question 
of  his  ability.  To  that  end  he  should  state 
the  amount  and  character  of  his  property, 
his  Income  therefrom  and  from  other  sources, 
and  give  a  list  of  the  members  of  his  family 
dependent  on  him.  We  therefore  conclude 
that  the  evidence  in  this  case  Is  Insuffldent 
to  show  the  father's  inability  to  support  and 
educate  the  infant 

The  foregoing  conclusions,  make  it  unneces- 
sary for  us  to  pass  on  the  sufficiency  of  the 
advertisement 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 
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JONES  T.  HAZARD  DEAN  COAL  00.  et  al. 

(Court  of  Apiwala  of  Kentucky.     April  21, 
1916.) 

1.  Tbial  «=>5— Term  or  Ootrarr— Bquitabix 
Action — Statutes. 

Civ.  Code  Prac.  S  366,  providea  that  plain- 
tiff shall  be  entitled  to  a  trial  in  an  equitable  ac- 
tion at  the  first  term  after  the  summons  has 
been  served  on  all  of  the  defendants,  if  no  issue 
of  fact  is  made  by  the  pleadings,  or  if  plaintiff 
consent  that  the  statement  of  the  answer  be  tak- 
en as  true,  and  section  367a,  subsec.  6,  provides 
that  suite  in  equity  shall  stand  for  trial  at  the 
first  term  of  court  after  the  issues  have  been 
completed,  or  by  the  provisions  of  the  act  have 
been  completed  30  days  before  the  commence- 
ment of  the  term.  Summons  in  an  action  in 
equity  os  both  the  petition  and  cross-petition 
were  duly  served,  and  the  answers  made  isaues 
of  fact,  and  there  was  no  consent  that  the  an- 
swers be  taken  as  true,  and  such  answers  were 
not  filed  in  time  for  the  issues  to  be  completed 
30  days  before  the  commencement  of  the  first 
term  of  the  court  succeeding  the  institution  of 
the  action.  Held,  that  a  submission  and  judg- 
ment on  both  the  petition  and  cross-petition  at 
that  term  was  premature  and  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  U,  12:   Dec.  Dig.  «=>6.] 

2.  Appeal  and  EhtsoB  «=3l99— Pkesektation 
or  QtjEBTioR  Below  —  PitBifATcrBB  Jtjdo- 
KENT — Statutes. 

Under  Civ.  Code  Prac  |  517,  providing  that 
to  render  a  judgment  before  the  action  stands 
for  trial  under  the  Code  shall  be  a  clerical  mis- 
prision, section  516,  providing  that  a  misiHiBion 
of  the  clerk  shall  not  be  ground  for  an  appeal 
until  it  has  been  presented  and  acted  upon  in 
the  circuit  court,  and  section  518,  subsec  3, 
conferring  on  the  court  rendering  the  judgment 
power  after  the  term  to  vacate  it  for  a  iidspri- 
sion  of  the  clerk,  an  appeal  from  a  premature 
submission  and  judgment  would  be  dismissed, 
where  the  appellants  had  not  attempted  to  cor- 
rect the  clerical  misprision  in  the  court  below 
before   taking  their  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1148-1160,  UM,  1155; 
Dec.  IMg.  <8=s>199.] 

Aiq?«al  from  Olrcnit  Court,  Perry  Oonnty. 

Action  in  equity  by  D.  T.  Oomlw  against 
W.  M.  Jones  and  the  Hazard  Dean  Coal 
Company,  with  cross-action  by  the  Goal  Com- 
pany against  Jones.  Judgment  for  plaintiff 
against  both  defendants,  and  they  appeal, 
and  judgment  for  the  Coal  Company  against 
Jones,  from  which  he  appeals.  Appeal  of 
each  dismissed. 

Wootton  ft  Morgan,  of  Hazard,  and  Slmer 
D.  Hays  and  J.  Smith  Hays,  both  of  Win- 
chester, for  appellant.  J.  B.  Erersole,  H. 
a  Faulkner,  Miller  &  Wheeler,  and  D.  T. 
Combs,  all  of  Hazard,  for  appelleea 

SE7XTLE,  J.  By  a  Judgment  of  the  Per- 
ry circuit  court  In  the  action  in  equity 
of  D.  Y.  Combs  T.  W.  M.  Jones  and  Hazard 
Dean  Ooal  Oonqwny,  and  the  cross-action  in 
the  same  case  of  Hazard  Dean  Ooal  Com- 
pany T.  W.  M.  Jones,  Combs  recovered  of 
both  Jones  and  Hazard  Dean  Coal  Company 
ten  shares  of  the  capital  stock  of  the  Haz- 


ard Dean  Coal  Company,  of  the  par  value  of 
1100  each,  if  to  be  had,  and,  if  not,  |1,000, 
the  cash  value  of  the  whole  of  such  stock,  with 
Interest  from  the  date  of  the  judgment  and 
costs;  and  the  Hazard  Dean  Cbal  Company 
on  Its  cross-petition  recovered  of  W.  M.  Jones 
$1,500,  with  interest  from  the  date  of  the  judg- 
ment and  its  costs.  Jones  has  appealed  from 
the  Judgment  as  to  each  recovery,  and  the 
Hazard  Dean  Coal  Company  from  eo  much 
thereof  as  allowed  the  recovery  in  favor  of 
Combs  against  it 

[1]  It  is  the  contention  of  the  appellant 
W.  M.  Jones  that  the  case,  neither  on  the 
petition  nor  cross-petition,  stood  for  trial 
at  the  term  of  the  circuit  court  during  which 
the  Judgment  appealed  from  was  rendered, 
and  that  Its  submission  and  the  Judgment 
rendered  on  both  the  petition  and  cross-peti- 
tion were  premature  and  unauthorized.  This 
contention  seems  to  be  sound.  Section  366, 
Civil  Code,  provides: 

"The  plaintifF  shall  be  entitled  to  a  trial  in 
an  equitable  action,  at  the  first  term  after  tli« 
summons  has  been  served  on  all  the  defendants 
as  provided  in  section  102,  if  no  issue  of  fact 
be  made  by  the  pleadings;  or,  if  the  plaintiff 
consent  that  the  statements  of  the  answer  may 
be  taken  as  true." 

Summons  In  the  case,  on  both  the  peti- 
tion and  cross-petition,  had  been  served  as 
required  by  section  102,  Civil  Code,  but  the 
answers  to  the  petition  and  cross-petition 
made  issues  'of  fact,  and  there  was  no  con- 
sent that  the  statements  of  the  answers  be 
taken  as  true;  and  such  answers,  though 
filed  without  substantial  default  on  the  part 
ot  the  parties  making  them,  were  not  filed 
in  time  for  the  issues  to  be  completed  30 
days  before  the  commencement  of  the  first 
term  of  the  court  succeeding  the  institution 
of  the  action,  as  provided  by  section  367a, 
snbsec.  6,  Civil  Code,  which  declares: 

"Suits  In  equity  shall  stand  for  trial  at  the 
first  term  of  court  after  the  issues  shall  have 
been  completed  or,  by  the  provisions  ef  this  act 
shall  have  been  completed  thirty  days  before  the 
commencement  of  the  term." 

See  Board  of  Cbundlmen  r.  Brlslan,  126 
Ky.  477,  104  S.  W.  311,  81  Ky.  Law  Rep. 
867;  Id.,  126  Ky.  477,  104  S.  W.  1190,  32 
Ky.  Law  Rep.  377;  Combs  v.  Va.  Coal  Co., 
08  8.  W.  1018,  30  Ky.  Law  Rep.  408. 

[2]  In  this  case  appellant  had  no  oppor- 
tunity to  take  his  proof  or  otherwise  proper- 
ly prepare  his  case  for  trial,  but,  notwith- 
standing the  conclusive  showing  made  ot 
the  premature  submission  of  the  case  and 
rendition  of  the  judgment,  both  on  the  peti- 
tion and  cMss-petitlon,  the  reversal  of  same 
would  be  unauthorized,  for  section  517,  Civil 
Code,  provides: 

"It  shall  be  deemed  a  clerical  misprision:  (1) 
To  render  judgment  before  the  action  stood  for 
trial  pursuant  to  the  provisions  of  this  Code. 
♦    •    • " 
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And  section  616  provides: 

"A  misprision  of  the  clerk  shall  not  be  a  ground 
for  an  appeal  until  the  same  shall  have  been 
presented  and  acted  upon  In  the  circuit  court" 

Section  618,  snbaec.  3,  Civil  Code,  confers 
upon  the  court  In  which  a  Judgment  has  been 
rendered  power,  after  the  expiration  of  the 
term,  to  vacate  it  for  a  misprision  of  the 
clerk ;  and  there  was  In  this  case  no  attempt 
upon  the  part  of  either  the  appellant  Jones 
or  the  Hazard  Dean  Coal  Company  to  cor- 
rect the  clerical  misprision  In  the  court  below 
before  talking  or  granting  the  appeal. 

For  the  reasons  indicated,  the  appeal  of 
each  Is  dismissed. 


CINCINNATI,  N.  O.  &  T.  P.  RT.  CO.  T. 
liUKH. 

(Court  of  Appeals  of  Kentucky.    April  20, 
1916.) 

1.  Cabbxbbs  «s»218(3)  —  Cabbiage  or  Live 
Stock  —  Stipulation  as  to  Pbesentino 
Claim  fob  Dauaoes. 

A  reasonable  stipulation  in  reference  to 
presenting  a  claim  for  damages  nnder  a  contract 
for  the  carriage  of  live  stock  is  valid  and  en- 
forceable, and  the  shipper  must  show  compli- 
ance before  he  can  maintain  an  action  against 
the  carrier  to  recover  the  character  of  damages 
covered  by  the  stipulation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  674r-696,  938;  Dec.  Dig.  «8=» 
218(3).] 

2.  Cabbiebs  ®s>218(6)  —  Oabbiaob  of  Ljvb 
Stock  —  Stifulatioh  as  to  Notiob  of 
Claiu— Hattbb  Covebed. 

A  stipulation  in  the  biU  of  lading  for  the 
shipment  of  live  stock  that  no  claim  for  dam- 
ages shoald  be  allowed,  paid,  claimed,  or  sued 
for  unless  the  sliipper  gave  prompt  notice  to  the 
nearest  agent  of  the  carrier,  etc,  did  not  cover 
the  shipper's  claim  for  damages  through  the 
railroad  a  breach  of  agreement  to  accord  the 
shipper  the  privilege  of  taking  the  cattle,  ship- 
ped from  Kentucky  to  Cliicago,  oS  at  Cincin- 
nati, Ohio. 

lEd.  Note.— B'or  other  cases,  see  Carriers, 
Cent  Dig.  ${  674-696,  940-945,  949 ;  Dec.  Dig. 
«s>218(6).] 

8.  Cabbzebs  <S=>212  —  Cabbiaoe  of  tavE 
Stock- DtJTT  to  Deliveb— Consignee. 
Where  cattle  shipped  from  Kentucky  were 
consigned  to  "C,  K.  &  Co.,  Chicago,  Illinois, 
care  of  G.  A  E.,  Cincinnati,  Ohio,"  mdependent 
firms  of  cattle  brokers  in  the  separate  cities, 
Cincinnati  being  on  the  route  of  the  shipment, 
it  was  the  duty  of  the  railroad  to  deliver  the 
shipment  to  the  Cincinnati  firm  at  such  city. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f S  918,  919 ;    Dec.  Dig.  «=»212.] 

4.  Cabbiebs  «S9206  —  Cabbiaob  of  Lite 
Stock  —  Ahbiouicx    in    Contbaot  —  Coh- 

STBUCTION. 

An  ambiguity  in  a  contract  for  the  ship- 
ment of  live  stock  in  designating  the  consignee, 
or  in  not  clearly  showing  who  they  are,  or  the 
place  of  destination^  should  be  construed  most 
favorably  to  the  shipper. 

[Ed.  Note. — For  other  cases,  see  (Jarriers, 
Cent  Dig.  H  918,  920,  923;  Dee.  Dig.  «=» 
206.] 

5.  Evidence  «=>450(5)  —  Pabol  Bvidenob  — 
Ambiguitt — Shipping  Contbact. 

Where  ambiguity  or  uncertainty  in  a  con- 
tract for  the  shipment  of  live  stock  exists  as  to 


who  are  the  consignees  or  what  the  place  of 
destination,  oral  evidence  is  admissible  to  ex- 
plain the  matter. 

[Ed.  Note.— For  other  cases,  see  EMdencc^ 
Cent  Dig.  {  2071;    Dec  Dig.  <8=>450(5).] 

Appeal  from  Circuit  Court,  Scott  Countr- 
Suit  by  J.  L.  Luke  against  the  Cindnnatl, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

J.  Craig  Bradley,  of  (Jeorgetown,  for  ap- 
pellant L.  F.  Sinclair,  of  Georgetown,  for 
appellee. 

CARROLL,  J.  Olie  appellee  brought  this 
suit  against  the  appellant  company  to  recover 
damages  growing  out  of  its  failure  to  stoip  a 
shipment  of  cattle  at  Cincinnati,  Ohio.  The 
cattle,  as  claimed  by  appellee,  were  shipped 
from  Georgetown,  Ky.,  to  Oiicago,  IlL,  with 
the  privilege  to  the  shipper  of  taking  them  off 
at  Cincinnati,  Ohio,  through  which  place  they 
would  pass  on  the  Journey  from  Georgetown 
to  Chicago,  for  the  purpose  of  selling  them, 
if  be  desired  to  do  so.  But  the  railroad  com- 
pany shipped  the  cattle  through  from  George- 
town to  Chicago  without  stopping  them  in 
Cincinnati  in  accordance  with  the  contract 
and  the  direction  of  the  shipper ;  and  it  is  tlie 
difference  between  the  Cincinnati  market  and 
the  Chicago  market,  as  well  as  the  expense 
attending  the  shipment  of  the  cattle  from 
Cincinnati  to  Ctdcago,  that  the  appellee 
sought  to  and  did  recover  in  this  action. 
Two  grounds  are  relied  on  for  reversaL 

Tbe  bill  of  lading,  which  manifested  the 
contract  between  the  shipper  and  the  railroad 
company,  stipulated,  in  clause  13,  that: 

"No  claims  for  damages  which  may  accrue  to 
said  shipper  under  this  contract  dull  be  allow- 
ed or  paid  by  said  carrier,  or  claimed,  or  sued 
for  in  any  court  by  said  shipper,  unless  said 
shipper  gives  prompt  notice  of^  said  damages  to 
the  nearest  agent  of  said  carrier,  thereby 
enabling  said  carrier  to  make  an  inspection  of 
the  stock  alleged  to  be  damaged,  and,  unless 
claim  for  such  loss  or  damage  shall  be  made 
in  writing  and  verified  by  an  affidavit  of  said 
shipper,  or  tils  agent,  and  filed  with  the  freight 
claim  department  of  said  carrier  in  the  city  of 
Cincinnati,  Ohio,  within  five  days  from  the  time 
said  stock  is  removed  from  said  car  or  cars." 

And  the  trial  court  sustained  a  demurrer  to 
an  answer  pleading  and  relying  on  this  clanse 
In  the  contract  and  the  failure  of  tlie  ait- 
pellee  to  give  the  notice  therein  specified  as 
a  bar  to  the  actlod. 

[1]  It  is  well  settled  that  a  reasonable 
stipulation  In  reference  to  presenting  a  claim 
for  damages  In  a  contract  for  carriage  is  tbI- 
id  and  enforceable,  and  that  the  shipper  must 
show  compliance  with  its  terms  befbre  he 
can  successfully  maintain  an  action  against 
the  carrier  to  recover  the  diaracter  of  dam- 
ages contemplated  by  the  condition.  Howard 
&  Callahan  r.  Illinois  Central  R.  R.  Col,  i61 
Ky.  783,  171  S.  W.  442;  Armstrong  ▼.  Illi- 
nois Central  R.  B.  Co.,  162  Ky.  638^  172  S. 
W.  947 ;  Adams  Express  Co.  ▼.  Cook,  162  Ky. 
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592,  172  S.  W.  1006;  M.,  K.  ft  T.  By.  Co.  t. 
Harriman  Bros.,  227  U.  8.  657,  33  Sup.  Ct 
387,  57  li.  Ed.  090;  Adams  Express  Go.  v. 
Groninger,  226  U.  S.  491,  38  Sup.  Gt  148,  57 
Ij.  XXI.  314.  44  L.  R.  A.  (N.  8.)  257. 

[2]  The  rule  thus  being  that  a  condition 
such  as  we  have  desicribed  in  a  contract  of 
sbipment  is  valid,  the  question  arises:  Did 
the  clause  In  the  contract  relied  on  embrace 
a  claim  for  damages  such  as  was  asserted  in 
this  case?  We  think  not  Under  a  fair 
construction  of  this  clause  in  the;  contract 
the  sihlpper  is  only  required  to  give  the  notice 
provided,  for  when  he  is  seeking  to  recover 
damages  on  account  of  some  physical  injury 
or  loss  suffered  by  the  live  stock  in  course 
of  transportatton,  or  while  it  is  in  the  cus- 
tody or  under  the  control  of  the  carrier,  and 
It  does  not  apply  to  or  include  a  claim  for 
damages  such  as  was  asserted  tn  this  case. 
Tbe  appellee,  as  shipper,  did  not  seek  to  re- 
cover damages  for  any  injury,  physical  or 
otherwise,  sustained  by  the  stock.  His  claim 
was  based  on  the  ground  that  the  railroad 
company  committed  a  breach  of  its  contract 
of  carriage  in  refusing  to  stop  the  cattle  at 
Cincinnati,  Ohio,  for 'sale.  The  other  ground 
relied  on  for  reversal  Is  the  failure  of  the 
trial  court  to  order  a  directed  verdict  in  fa- 
vor of  the  railroad  company.  In  order  to  set 
fortb  the  basis  of  this  contention  so  that  it 
may  be  clearly  understood,  it  should  be  stat^ 
that  the  appellee  in  his  petition  alleged  that 
in  the  contract  of  carriage  tbe  railroad  com- 
pany agreed  to  carry  the  cattle  to  Chicago, 
111.,  with  the  privilege  on  his  part  of  stop- 
ping them  for  sale  at  Cincinnati,  Ohio,  and 
that  it  refused  to  stop  the  cattle  at  Cincin- 
nati, to  his  damage  tn  the  8um  claimed.  In 
its  answer,  after  setting  up  the  interstate 
nature  of  ttie  shipment  and  that  it  was  sub- 
ject to  the  rules  and  regulations  concerning 
Interstate  shipments  made  and  provided  by 
the  law*  of  the  United  Statas,  the  railroad 
company  averred  that  tbe  written  contract 
was  for  shipment  direct  from  Georgetown  to 
Chicago  without  any  stop-over  at  GincinnatL 
It  further  set  up  that,  under  the  provlulons 
of  the  act  of  Congress  covering  interstate 
commerce,  It  prepared  and  filed  with  tbe  In- 
terstate Commerce  Commission,  and  publish- 
ed and  printed  a  schedule  showing  the  freight 
rates  for  interstate  shipments  in  general,  and 
for  this  shipment  In  particular,  as  provided 
in  said  act,  that  the  rate  from  Georgetown, 
Ky.,  to  Chicago,  111.,  for  the  stock  in  question 
was  contained  in  tbe  st^edule  filed  by  It 
with  the  Interstate  Commerce  Ctommission, 
and  that  it  did  not  provide  for  any  stop-over 
at  Cincinnati  for  the  purposes  of  sala 

It  further  averred  that  the  contract  set 
up  by  the  appellee  that  he  should  have  the 
privilege  of  stopping  the  cattle  at  Cincin- 
nati, Ohio,  for  puri)oses  of  sale  was  not  con- 
tained in  tbe  written  contract,  and  would 
have  been  a  special  privilege  granted  to  hhn, 
aa  well  aa  an  undue  and  unreasonable  ad^ 


vantage  tbat  It  was  forbidden  by  tbe  act  of 
Congress  and  the  rules  of  the  Interstate 
Commerce  Commission  to. grant,  and  there- 
fore the  contract  relied  «m  by  appellee  was 
void  and  nonenforceable. 

It  was  further  shown  in  an  agreed  stipu- 
lation of  fact  that  there  was  no  rate  on  cat- 
tle shipped  from  Georgetown  to  Chicago 
providing  for  a  stop-over  for  sale  purposes 
at  Cincinnati,  and  that  the  contract  of  ship- 
ment and  the  rate  of  freight  charged  was 
in  accoecdanee  with  the  published  tariff  rate 
of  the  compcmy  on  file  with  tbe  Interstate 
Commerce  Commission. 

^e  evidence  for  the  appellee  showed  with- 
out contradiction  that,  wben  the  contract  of 
shipment  was  entered  Into  at  Georgetown 
between  appellee  and  the  agent  of  tbe  com- 
pany at  that  place,  it  was  understood  and 
agreed  between  tiiem,  indei>endent  of  tbe 
written  contract,  tiiat  although  the  cattle 
were  consigned  to  Chicago,  lU.,  ai^pellee 
should  have  the  privilege,  if  be  desired  to 
exercise  it,  of  stopping  tbem<m  tb^  journey 
at  Cincinnati  for  purposes  of  sale.  It  Is 
further  shown  without  dispute  In  hla  behalf 
tbat  he  Intended  to  atop  tbe  cattle  at  Cin- 
cinnati, and  there  aeH  them,  and  endeavor- 
ed so  to  do,  but  titat  tbe  company,  in  vl(ria- 
tlon  of  the  cootraet,  failed  and  refused  to 
step  the  cattle  at  Cincinnati  and  carried 
them  directly  from  Georgetown  to  Chicago. 

In  the  MU  of  lading,  which  ccmstltutes  the 
wrlttm  contract  between  the  parties  and 
by  the  conditions  of  which  their  rigbtsmust 
be  determined  under  tbe  bead  of  "Consignee, 
Destination,  and  Boute,"  we  find  this:  "Clay, 
Bobinson  &  Co.,  CSilcago,  IlL,  care  of  Green 
ft  Embry,  Cincinnati,  Ohla"  This  is  all 
tbat  tbe  contract  contains  in  reference  to 
who  are  the  coiudgneeB  or  tbe  place  of  des- 
tination, and  it  will  be  observed  that  two 
consignees  are  named,  one  in  Chicago,  IlL, 
and  the  other  In  Cincinnati,  Ohio.  Manifest- 
ly it  was  not  Intended  tltat  the  stock  should 
be  shipped  to  Clay,  BoUnson  ft  Co.,  Chicago, 
111,  in  care  of  Green  ft  Embry,  of  Cincin- 
nati, Ohio,  as  it  appears  in  tbe  record  tbat 
Clay,  Bobinson  ft  Co.  are  cattle  brokers  lo< 
cated  in  and  doing  business  tn  Chicago,  and 
that  Green  ft  Embiy  are  cattle  brokers  lo- 
cated at  and  doing  business  In  Cincinnati, 
and  that  neither  is  a  branch  of  tbe  other. 
They  are  Independent,  distinct  concerns,  one 
conducting  Us  business  at  Cincinnati,  and 
the  other  at  Chlcaga 

[1]  With  this  understanding  of  the  rec> 
ord,  about  which  there  Is  no  dispute,  and, 
lOiAing  to  the  contract  alone  for  the  pui^ 
pose. of  ascertaining  who  were  tbe  consignees 
and  tbe  destination  of  the  cattle,  It  would 
appear  tbat  the  cattle  were  consigned  to 
Clay,  Robinson  ft  Ca,  Chicago,  and  to  Green 
ft  Embry,  at  GincinnatL  Cincinnati  is  on 
the  route  the  cattle  took  on  their  Journey  be- 
tween Georgetown  and  Chicago,  and  under 
tbe  contract,  aa  the  cattle  were  consigned  to 
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Green  &  Embry  at  Cincinnati,  we  think  It 
was  the  duty  of  the  company  to  have  dellT- 
ered  them  to  this  Ann  at  that  place.  If 
they  had  been  so  delivered,  the  shipper  could 
not  have  complained,  because  his  agreement, 
aside  from  the  written  contract,  was  that 
they  were  to  be  stopped  at  Cincinnati  for 
sale,  although  we  do  not  find  It  necessary  to 
put  the  right  of  the  shipper  to  have  the  cat- 
tle stopped  at  Cincinnati  for  sale  on  the 
oral  contract  to  this  effect  admittedly  made 
between  the  shipper  and  the  railroad  agent 
at  Georgetown. 

The  argument  of  counsel  for  the  railroad 
company  Is  that  under  the  written  contract 
the  cattle  were  to  be  shipped  directly  from 
Georgetown  to  Chicago,  but  the  written  con- 
tract does  not  clearly  show  that  Chicago  was 
the  destination  of  the  cattle.  On  the  con- 
trary, we  think  It  shows  that  they  were  to 
be  shipped  first  to  Cincinnati.  Whether 
they  might  afterwards  be  shipped  to  Chicago 
from  Cincinnati  on  the  contract  made  and 
bill  of  lading  Issued  at  Georgetown  Is  a 
question  not  necessary  to  be  decided,  as  It 
is  not  a  material  one  in  the  case.  But  we 
think  it  reasonable,  and  may  so  assume  that, 
if  the  cattle  had  been  put  off  at  Cincinnati, 
and  the  shipper  after  this  was  done  had 
concluded  to  send  them  to  Chicago,  he  would 
need  to  have  made  a  new  contract  concern- 
ing the  carriage  from  Cincinnati  to  Chicago, 
as  his  right  to  ship  under  the  contract  made 
at  Georgetown  would  have  ended  when  the 
cattle  were  taken  from  the  cars  at  Cincin- 
nati and  delivered  to  the  party  named  as 
consignee  at  that  place. 

A  large  part  of  the  argument  of  counsel 
for  the  railroad  company  is  taken  up  with 
a  discussion  of  the  contention  that  under  the 
Interstate  Commerce  Act,  and  under  the 
rules  and  regulations  relating  thereto,  the 
terms  of  a  written  contract,  such  as  the  bill 
of  lading  entered  into  between  the  shipper 
and  the  railroad  company,  cannot  be  varied 
or  contradicted  by  parol  agreement  made 
between  the  shipper  and  the  agent  of  the 
company  with  whom  the  initial  contract  Is 
made.  Whether  under  any  circumstances  a 
written  contract  may  be  varied  or  contra- 
dicted by  oral  agreements  between  the  ship- 
per and  the  agent  of  the  company,  we  do  not 
deem  It  necessary  to  express  an  opinion  con- 
cerning, because  we  think  the  written  con- 
tract Itself  shows  that  the  stock  were  con- 
signed to  Green  &  Embry  at  Cincinnati,  and, 
as  this  place  was  between  Georgetown  and 
Chicago,  it  was  the  duty  of  the  company  to 
deliver  the  stock  to  the  consignees.  Green  & 
E^mbry,  at  ClncinnatL 

[4,  f ]  We  are  farther  of  the  opinion  that. 
If  it  should  be  considered  that  the  contract 
is  ambiguous  In  designating  the  consignees, 
or  in  not  clearly  showing  who  the  consignees 
were  or  the  place  of  destination,  this  am- 
biguity should  be  construed  most  favorably 


to  the  shipper,  and.  If  the  ambiguity  or  un- 
certainty in  the  contract  Is  of  such  a  nature 
as  to  require  oral  evidence  to  explain  its 
meaning  or  make  It  clear,  such  evidence  may 
be  Introduced  for  this  purpose.  A  railroad 
company  cannot  prepare  and  hand  to  the 
shipper  for  his  signature  an  uncertain  or 
ambiguous  contract,  and  then  deny  the  ship- 
per the  right  to  make  plain  what  was  the  nn- 
derstandlng  between  him  and  the  agent  at 
the  time  the  contract  was  entered  Into. 
Wherefore  the  Judgment  Is  affirmed. 


PKUITT  V.  GOLDSTEIN  MILLINEBY  CO. 

(Court  of  Appeals  of  Kentucky.    April  2S, 
1916.) 

1.  Hasteb  and  Sbbvant  «s>302(2V— Mastbb'b 

lilABIUTT  TO  THIBU   PKB80II6 — SlAIfDEB. 

A  master  is  not  liable  for  slander  spoken  by 
an  employ^,  even  when  acting  in  the  scope  of 
his  employment,  unless  the  master  authorizes 
or  ratines  the  slander. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  1218.  1218;  Dec  Dif. 
«=33Q2(2).] 

2.  IfASTKB  ARD  SsBVAira  «=3308— Mastebs' 
LiABiLiTT  TO  Thibd  Pebsons— Slander— 
Ratifioation. 

The  mere  retention  in  service  of  an  employe 
after  the  master's  knowledge  that  the  emplo;^ 
has  spoken  a  slander  does  not  ratify  the  alimder 
so  as  to  make  the  master  liable  therefor,  since 
for  ratification  there  must  be  both  a  knowledse 
of  the  act  and  an  Intention  to  ratify  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent  Dig.  i  1234;    Dec;   Dig.  0= 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  for  slander  by  Ethel  Prultt  Skgainst 
the  Goldstein  Millinery  Company.  Judgment 
for  the  defendant,  and  plaintiff  appeals. 
Affirmed. 

ODoherty  &  Yonts,  of  Louisville,  for  ap- 
pellant Alfred  Selllgman  and  Selllgman  ft 
SeUlgnmn,  all  of  Louisville,  for  appellee. 

THOMAS,  J.  The  appeUee  (defendant  below) 
Is  a  partnersh^  composed  of  Barney  Goldstein 
and  Leo  Ctoldstein  as  members,  and  the  part- 
nership Is  engaged  tn  the  millinery  buslDess  in 
the  city  of  Louisville  imder  the  firm  name  of 
Goldstein  Millinery  Company.  The  appellant 
(plaintiff  below)  was  employed  by  and  work- 
ing in  the  store  of  the  defendant  as  a  sales- 
lady. The  two  members  of  the  partnership 
are  nonresidents  of  that  city,  real  ding  Id 
Chicago,  111.,  and  the  general  numagenoent 
and  conduct  of  the  store  was  In  charge  of  a 
brother  of  the  two  partners,  one  Eklward  A 
Goldstdn.  Some  time  prevlons  to  the  llrh 
day  of  February,  1A16,  which  Is  the  day  thbi 
suit  was  iliMl,  ibe  manager  of  the  flrm,  Ed- 
ward A.  Goldstein,  is  alleged  to  have  fiOaely 
and  maliciously  spoken  of  and  oonoenilng 
the  plaintiff  in  the  presence  and  hearing  ot 
divers  persons,  these  words: 
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"Ton  have  atolen  some  gooda  from  thia  com- 
pany (meaning  the  Goldstein  Millinery  Com- 
pany) and  if  you  don't  bring  these  goods  back 
with  ^2S  by  5  o'clock  this  afternoon,  I  will  have 
a  poUceman  arrest  yon,  and  you  will  8p«id  a 
very  pleasant  Thanksgiving  in  jail." 

To  recover  damages  for  this  slander  the 
plaintiff  filed  suit  against  the  two  members 
of  the  partnership  and  Its  general  manager, 
charging  that  all  three  of  them  were  mem- 
bers of  the  firm,  but  the  petition  was  after- 
wards amended  In  which  the  facts  concern- 
ing the  membership  of  the  firm,  as  well  as 
the  relation  which  Edward  A.  Goldstein  sus- 
tained to  it,  were  fully  stated,  and  in  which 
amendment  the  suit  was  dismissed  as  to  the 
general  manager.  The  nsnal  allegations  In 
a  petition  of  this  character  are  found  in 
this  one,  but  in  addition  it  is  charged  in  the 
pleadings  as  amended  that  the  general  man- 
ager had  fnU  charge  and  control  of  the  busi- 
ness, with  power  to  employ  and  discharge 
necessary  servants  and  clerks,  and  that  he 
spoke  the  words  while  acting  within  the 
scope  of  his  employment,  and  by  reason 
thereof  the  two  members  of  the  partnership 
are  liable  for  this  slander,  charged  to  have 
been  uttered  by  the  partnership's  general 
manager.  It  Is  furthermore  alleged  that  if 
this  contention  should  be  untrue  in  law*,  the 
partnership  and  Its  members  became  liable 
for  the  slander  because  of  a  ratification  of 
it.  This  ratification,  as  alleged,  consisted 
of  the  partnership  continuing  to  retain  Its 
general  manager  In  Its  employment  after  it 
was  known  that  he  had  spoken  the  words 
constituting  the  slander.  A  motion  to  strike 
a  great  portion  of  the  plalntlfT's  pleading 
was  sustained,  as  was  also  a  demurrer  filed 
to  it,  and,  plaintiff  declining  to  plead  further, 
the  petition  was  dismissed,  from  which 
Judgment  this  appeal  Is  prosecuted. 

The  rulings  of  the  trial  court  upon  the  mo- 
tion to  strike  and  in  sustaining  the  demurrer 
were  made  because  it  held  that  under  the 
facts  disclosed  an  individual  principal  could 
not  be  chargeable  with  oral  slander  uttered 
by  its  agent  without  an  express  authoriza- 
tion, direction,  or  consent  for  him  to  do  so. 

The  questions  sharply  presented  for  our 
determination  are:  (1)  May  an  individual 
be  charged  with  slander  uttered  by  his  agent 
or  servant  even  in  the  line  of  his  employ- 
ment. If  such  agent  or  servant  had  no  au- 
thority to  do  so  from  his  principal,  and  did 
not  utter  it  with  the  knowledge,  direction, 
or  consent  of  bis  principals?  And  (2)  the  fur- 
ther one,  that  although  the  slander  might 
not  be  so  uttered  by  the  agent,  will  a  reten- 
tion of  the  services  of  the  agent  by  the  prin- 
cipal after  knowledge  of  the  slander  amount 
to  a  ratification? 

[1]  1.  Considering  these  questions  in  the 
order  named,  we  find  the  first  case  from  this 
court  touching  the  principle  involved  to  be 
that  of  Hardin  v.  Gumstock,  2  A.  K.  Marsh. 
480,  12  Am.  Dec.  427.  In  that  case  the  client 
was  attempted  to  be  held  liable  for  a  libelous 


statement'  in  a  pleading  whldi  had  been  pre- 
pared by  the  defendant's  attorney.  It  having 
been  incorporated  into  the  pleading  without 
his  knowledge,  consent,  or  direction.  This 
court  denied  the  liability  of  the  defendant, 
and  in  doing  so  said: 

"In  such  ah  action,  malice  is  the  gist  of  the 
action;  and,  without  evidence  of  mtuice,  Cnm- 
stock  cannot  b«  accountable.  And,  assoming  the 
evidence  true,  there  is  no  pretext  for  the  imputa- 
tion of  malice  to  Cnmstock  in  charging  the  rob- 
bery. He  appears  to  have  engaged  the  attorney 
to  prosecute  an  action  for  assault  and  battery, 
and  the  robbery  is  proven  to  have  been  charged 
by  the  attorney  without  liia  Imowledge  or  direc- 
tions." 

That  case  was  not  identical  In  all  of  Its 
features  with  the  instant  one,  but  the  prin- 
ciple determined  is  analogous  to  that  involved 
here,  in  that  liability  of  the  principal  for  the 
unauthorized  utterances  of  libelous  or  slan- 
derous words  by  his  agent,  without  the  prin- 
cipal's authority  or  direction,  is  denied,  al- 
though in  that  case  the  words  uttered  con- 
stituted a  libel;  they  being  in  writing  and 
contained  in  the  pleading  prepared  by  the 
agent  (the  attorney  of  defendant).  This  is 
mentioned  because  In  some  jurisdictions  and 
by  some  authorities  a  difference  is  made,  as 
to  the  principal's  liability,  between  libel  and 
slander  in  such  cases.  It  would  seem,  how- 
ever, that  such  distinction  was  not  recogniz- 
ed by  this  court  in  that  case. 

A  somewhat  analogous  question  to  this, 
showing  who  is  liable  for  the  uttering  of  slan- 
derous words,  was  before  this  court  in  the  case 
of  Webb  V.  Cecil,  eta,  9  B.  Mon.  198,  48  Am. 
Dec.  423.  In  that  case  the  plaintifTs  title  to 
land  had  been  slandered,  as  he  charged,  by 
several  defendants,  whom  he  sued  jointly. 
The  question  arose  as  to  whether  the  defend- 
ants could  be  proceeded  against  jointly  In  one 
suit  It  was  determined,  however,  that  no 
one  was  liable  for  uttering  of  slanderous 
words  except  the  one  who  spoke  them,  and 
In  denying  the  right  of  Joinder,  which  involv- 
ed the  question  as  to  who  is  liable  for  slan- 
der, this  court  said: 

"The  tort  complained  of  is  verbal  slander,  and 
nothing  more,  for  which  it  seems  a  joint  action 
against  two  cannot  be  maintained;  for  a  libel, 
signed  and  published,  to  a  joint  action,  it  has 
been  held,  may  be  supported,  and  upon  the 
ground  that  it  is  an  entire  offense,  and  one  joint 
act  done  by  them  both.  But  such  an  action  can- 
not be  maintained  against  two  for  slanderous 
words,  l>ecanse  the  words  of  one  are  not  the 
words  of  the  other.  The  act  of  each  constitutes 
an  entire  and  distinct  offense.  And  a  farther 
reason  may  be  suggested  that  the  same  words 
spoken  by  one  may  occasion  much  greater  injury 
than  spoken  by  another,  and  that  each  should 
only  be  responsible  for  the  injury  Inflicted  by 
his  own  independent  act." 

The  question  was  again  before  this  court 
In  the  comparatively  recent  case  of  Duqnesne 
Distributing  Ck>.  v.  Greenbaum,  135  Ky.  182, 
121  S.  W.  1026,  24  Ia  R.  A.  (N.  &).  955,  21 
AniL  C!a8.  '481,  where  it  received  a  very  ex- 
haustive consideration.  After  quoting  with 
approval  tlte  excerpt  from  the  W«bb  Oase, 
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snpra,  and  referring  to  many  others  from 
foreign  JnrlsdlctlonB,  the  opinion  continnes: 

•  "Withont  including  in  what  we  aay  the  rules 
applicable  when  the  action  in  for  libel,  and  con- 
fining onr  opinion  to  actiona  for  slander,  as  that 
is  the  question  we  are  dealing  with,  we  think 
that  a  partnership  or  corporation  cannot  be 
held  liable  for  the  slanderous  utterances  of  its 
agents  or  servants  unless  the  actionable  words 
were  spoken  by  Its  express  consent,  direction, 
or  authority,  or  are  ratified  or  approyed  by  it. 
Generally  speaking,  when  it  is  attempted  to  hold 
the  master  or  principal  liable  for  the  wrongful 
acts  of  bis  servant  or  agent,  it  is  sufficient  to 
describe,  in  a  general  way,  the  wrongful  act, 
and  chaise  that  it  was  done  by  the  servant  while 
acting  within  the  scope  of  Iiis  employment.  This 
ia  particularly  true  in  cases  involving  injury  to 

Sersons  or  property,  where  some  physical  act  is 
one  or  omitted  to  be  done  by  the  servant  that 
involved  a  wrongful  act  or  a  breach  of  dnty  npon 
the  part  of  the  master  to  the  person  injured. 
But  a  different  rule  should  be  applied  when  it  is 
attempted  to  hold  the  master  or  principal  in 
slander  for  defamatory  words  spoken  by  his 
agent  or  servant,  Slanderous  words  are  easily 
spoken,  are  usually  uttered  under  the  influence 
of  passion  or  excitement,  and,  more  frequently 
than  otherwise,  are  the  voluntary  thought  and 
act  of  the  speaker.  Or,  to  put  it  in  another  way, 
the  words  spoken  are  not  generally  prompted  by 
or  put  into  the  month  of  the  spealier  by  any 
other  person,  and  represent  nothing  more  than 
his  personal  views  or  opinions  about  the  person 
or  thing  spoken  of.  If  principals  or  masters 
conid  be  held  liable  for  every  defamatory  utter- 
ance of  their  servants  or  agents  while  in  their 
service,  it  would  subject  them  to  liability  that 
they  could  not  protect  or  guard  against  No 
person  can  reasonably  prevent  another,  not  im- 
mediately in  his  presence,  from  giving  expression 
to  his  voluntary  opinions,  however  defamatory 
they  may  be.  It  would  be  entirely  out  of  the 
question  to  hold  the  principal  or  master  respon- 
sible for  every  reckless,  thoughtless,  or  even  de- 
liberate speech  made  by  his  agent  or  servant  con- 
cerning or  relating  to  persons  that  the  agent  or 
servant  may  meet,  or  know,  or  come  in  contact 
with,  while  In  the  service  of  his  principal,  or 
master.  As  to  other  torts  or  wrongful  acts  com- 
mitted by  the  servant  or  agent,  and  for  which  the 
master  or  principal  may  oe  liable,  they  can,  as 
a  general  rule,  guard  against  by  exercising  care 
in  the  employment  of  agents  and  servants  and  in 
the  selection  and  use  of  the  appliances  or  things 
they  work  with.  But  no  sort  of  reasonable  care 
that  the  master  or  principal  could  exercise  in 
employment  or  control  would  enable  him  to  pre- 
vent his  servant  or  agent  from  the  use,  in  his 
absence,  of  language  that  might  be  actionable. 
A  speech  by  the  agent  or  servant  when  absent 
from  the  principal  or  master  is  absolutely  with- 
in his  power  alone  to  regulate  or  control.  Ue 
may  be  prudent  and  discreet,  or  reckless  or  care- 
less in  his  conversation.  He  may  have  his 
tongue  under  perfect  control,  or  under  no  control 
whatever,  may  talk  freely  about  persons  and 
things,  or  talk  little.  And  so  we  think  that, 
when  it  is  sought  to  charge  the  master  or  princi- 
pal in  any  state  of  case  with  liability  for  de- 
famatory utterances  of  the  servant  or  agent,  it  is 
not  sufficient  to  aver  or  prove  that  the  servant  or 
agent  at  the  time  was  engaged  in  the  service  of 
the  master  or  principal,  or  acting  within  the 
scope  of  his  'employment'  in  the  ordinary  use  of 
that  word.  But  it  must  be  further  averred  and 
shown  that  the  principal  or  master  directed  or 
authorized  the  agent  or  servant  to  speak  the  ac- 
tionable words,  or  afterwards  approved  or  rati- 
fied their  speaking." 

The  question  of  tb*  liability  of  a  principal 
for  the  slanderouB  utterances  of  his  agent 
was  again  befoxe  this  court  in  the  still  more 


recent  case  of  Stewart  Dry  Goods  Co.  t. 
Heuchtker,  148  Ky.  228,  146  S.  W.  423.  The 
principal  lit  that  case  was  a  corporation,  and 
the  agent  who  uttered  the  eiander  was  one 
John  H.  Hill,  it  being  alleged  that  be  was  em- 
ployed in  the  capacity  of  general  manager  of 
the  business  of  the  oorporatioo,  and  part  of 
his  duty  was  to  detect  thefts  conunitted  bj 
eniploySs  and  to  take  such  means  as  were 
necessary  to  apprehend  the  offender.  He  ae- 
cnsed  the  plaintiff  of  theft  of  some  of  ths 
company's  goods,  and  it  was  <^iarged  thst 
this  was  done  by  him  in  the  interest  and  on 
behalf  of  the  company.  Under  these  facts, 
this  court  held  the  inlncipal  not  liable  for 
the  slander  and  in  the  course  of  tbe  opinion, 
said: 

"A  verbal  slander  is  the  individual  act  of  him 
who  utters  it,  often  arising  out  of  his  momen- 
tary excitement.  It  is  the  voluntary  and  to^ 
tious  act  of  the  speaker.  There  can  be  no  joint 
utterance ;  and  so  two  persons  are  not  liable. 
He  alone  is  liable  who  spoke  the  worda.  Many 
things  are  actionable  when  printed  or  pubUsbed 
which  are  not  actionable  if  published  orally,  and 
it  seems  to  us  a  sound  principle  that  the  verbal 
utterances  of  an  agent  of  limited  powers  shonU 
be  regarded  as  his  personal  act  rather  than  the 
act  of  his  principal,  unless  authorixed  by  the 
principal  in  fact  or  ratified  by  him." 

Authorities  to  the  same  effect  might  be 
multiplied,  although  in  s(»ne  Jurisdictions  the 
rule  Is  different  We,  however,  are  not  only 
committed  to  the  previous  utterances  of  this 
court  in  the  cases  supra,  but  we  think  they 
hold  the  better  rule  upon  the  subject.  It  will 
be  remembered  that  the  case  in  Iiand  is  one 
of  oral  slander  by  an  agent  with  an  individ- 
ual principal.  Whatever  may  be  the  rule  in 
such  cases  elsewhere,  we  are  not  inclined  to 
extend  it  so  as  to  charge  the  defendant  with 
liability  in  cases  of  the  character  of  the  one 
before  us.  Moreover,  to  hold  otherwise  wonW 
open  a  wide  door  for  fraudulent  collusion  be- 
tween a  disloyal  agent  and  a  prospective  me^ 
cenary  plaintiff.  Through  such  collusion  the 
agent,  without  the  authority,  procurement, 
knowledge,  or  consent  of  his  principal,  could 
utter  Indiscriminate  slanders  concerning  tbe 
future  plaintiffs  with  the  understood  puipoae 
of  sharing  the  spoils  recovered  from  the  prin- 
cipal as  balm  for  the  wounds  made  by  bis 
unauthorized  slanders,  and  thus  tbe  principal 
would  be  made  to  suffer  financial  ruin  and 
disaster.  This  could  be  accomplished  even 
though  the  principal  had  expressly  directed 
the  agent  not  to  engage  in  any  slanderous 
utterances  toward  any  one;  for  if  tbe  rule 
insisted  upon  by  appellant  should  be  upheld, 
the  only  thing  essential  to  tbe  liability  of  the 
prlncii>al  in  such  cases  is  that  tbe  agent 
should  utter  the  words  in  the  apparent  scope 
of  his  employment.  If  it  should  be  insisted 
that  this  could  be  done  as  to  other  torts 
committed  by  agents  and  for  which  the  priu- 
cipal  is  liable,  the  answer  Is  that  in  8d<A 
cases  tbe  injury  Is  to  the  person  or  prop- 
erty of  plaintiff,  which  be  is  not  so  willing 
to  suffer  for  the  mere  purpose  of  sbarini; 
vrith  the  agent  the  compensation  he  might 
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recover  thereftnr.  Socb  a  holding  aa  con- 
tended for  woold  be  entirely  out  of  bacmony 
with  the  Just  porpoaes  of  the  lavr,  and  vre 
are  not  prepared  to  give  oar  indorsement 
to  It 

[2]  2.  It  IB  contended  that  the  defendants 
ratified  the  slander  ntt^wd  by  their  agent 
because  with  a  knowledge  of  It  they  declined 
to  discharge  bin  from  their  serrlces.  It  Is 
difficult  to  see  upon  what  reasonable  basis 
this  contention  is  made.  We  are  aware  of 
the  fact  that  In  some  Instances  unguarded  ex- 
pressions are  made  in  law  books  which,  tak- 
en singly  and  alone,  might  form  the  ba- 
sis for  an  earnest  and  interested  litigant  to 
conclnde  that  a  nde  of  law  was  thereby  an- 
nounced, and  eyen  sometimes  an  erroneous 
rule  Is  announced,  but  we  acknowledge  our- 
selves unable  to  find  any  convincing  author- 
ity justifying  the  extension  of  the  doctrine 
of  ratification  to  the  limits  contended  for. 
The  guilty  servant  in  oases  like  this  may  be 
high-class  In  some  respects,  and  possibly  of 
great  bnslness  ability  and  supreme  adapta- 
tion for  the  purposes  for  which  he  Is  em- 
ployed, and  to  discharge  him  wonld  entail 
great  loss  and  Inconvenience  to  his  principal, 
yet  notwithstanding  these  considerations,  if 
the  plaintiff's  theory  is  correct,  the  princi- 
pal would  be  bound  to  do  so  or  else  be  lia- 
ble for  the  past  unauthorized  slanders  of  his 
agent.  Thte,  according  to  oar  view,  would 
violate  all  rules  underlying  the  doctrine  of 
ratification  as  taught  by  all  the  authorities. 
Moreover,  in  Newell  on  Slander,  |  S6,  page 
377,  it  is  said: 

"In  order  that  there  may  be  a  valid  ratifica- 
tion there  most  be  both  knowledg*  of  the  fact 
to  be  ratified  and  an  intention  to  ratify  it.  The 
master  must  do  something  more  than  merely 
stand  by  and  let  the  servant  act.  Noninterven- 
tion is  not  ratification." 

In  the  case  of  Donlvan  v.  Manhattan  Ry. 
Co.,  1  Misc.  Rep.  388,  21  N.  T.  Sapp.  467, 
this  question  of  ratification  was  before  the 
conrt,  and  it  was  determined  that  the  mere 
retention  of  the  servant  by  the  master  after 
the  commission  of  the  tort  constituted  no 
l&i  S.W.-72 


ratification  by  the  master.  The  oonrt  quoted 
with  approval  from  the  case  of  BlUings  v. 
Morroiw,  7  Cal.  171,  68  Am.  Dec  235,  as  fol- 
lows: 

"A  company  cannot  be  held  to  ratify  an  as- 
sault and  battery  committed  by  its  servant  by 
retaining  him  in  its  service,  where  it  believea 
his  account  ot  the  affair,  and  thought  it  Just 
to  maintain  the  status  quo  at  least  until  a  Jodi- 
cisl  determination  of  the  matter." 

nils  statement  is  supported  by  the  follow- 
ing cases:  Williams  v.  Car.  Co.,  40  La.  Ann. 
87,  3  South.  631,  8  Am.  St.  Rep.  612;  Vincent 
V.  Rather,  81  Tex.  77,  98  Am.  Dea  616;  Gu- 
Uck  V.  Grover,  33  N.  J.  Law,  463,  97  Am. 
Dec.  728. 

That  the  act  of  retention  of  the  servant 
after  the  commission  of  the  tort  does  not 
constitute  a  ratification  by  the  master  Is  also 
upheld  by  the  Texas  courts  In  the  cases  of 
International  &  G.  N.  R.  Ca  v.  McDonald,  7S 
Tex.  41,  12  S.  W.  860,  and  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Klrkbrlde,  70  Tex.  457,  16  S.  W.  495. 
In  the  McDonald  Case,  that  court,  upon  the 
question  under  consideration,  said: 

"The  mere  fact  that  the  defendant  retained 
the  servant  in  its  employ  after  the  act  was  per- 
formed does  not  constitute  a  ratification." 

Other  cases  in  point  are  Grattan  ▼.  Sued- 
meyer,  144  Mo.  App.  719, 129  S.  W.  1038,  and 
Kwiechen  v.  Holmes  Sc  Hallowell  Ca,  106 
Minn.  148,  U8  N.  W.  668.  19  L.  R.  A.  (N.  S.) 
255. 

We  concar  with  these  anthoritles  in  hold- 
ing that  a  retention  by  the  master  of  a  serv- 
ant in  his  employ  will  not  ratify  a  previously 
spoken  slander  by  the  servant  so  as  to  hold 
the  master  liable  therefor.  We  have  carefully 
omsldered  the  authorities  to  which  appel- 
lant refers  us,  but  without  giving  them  a 
spedflc  consideration  herein,  we  dean  it  suf- 
ficient to  say  that,  in  our  opinion,  they  do 
not  conflict  witb  the  views  herein  expressed. 

Having  arrived  at  these  condnsions,  it  re- 
sults that  the  ludgment  must  be,  and  it  Is, 
afilrmed. 
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OBGHARD  y.  MISSOURI  LUMBBB  ft  MIN- 
ING CO.    (No.  174U.) 
(Supreme  Court  of  Missouri,   IMvision   No.  2. 
March  31,  1916.) 

1.  Appeal  and  Ebboe  «=»762— Bmefs— Spko- 

IFICATIOIN  OF  EBROBa. 

A  point  mentioned  for  the  first  time  in  a 
reply  brief  on  appeal  is  raised  too  late  for  con- 
sideration. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3097;    Dec  Dig.  «=3762.] 

2.  Appbai.  and  Ebbob  <S=s»1010(1)— Rbvmw— 
tual  bt  covjbt. 

In  a  trial  by  the  court,  a  general  finding 
will  be  approved  on  appeal  U  it  can  be  upheld 
on  any  substantial  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SJ  3979-3981 ;  Dec.  Dig.  <S=» 
1010(1).] 

3.  QuiEiiNO  tnut  «=5>10(1)— TiTUB  of  Plain- 
tiff. 

A  plaintiff  having  no  title  cannot  attack 
that  of  defendant 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title.  Cent  Dig.  t  36;    Dec.  Dig.  «=>10(1).] 

Appeal  from  Circuit  Court,  Bntler  County ; 
J.  C.  Sheppard,  Judge. 

Action  by  James  Orchard  against  the  Mis- 
souri Lumber  &  Mining  Company.  From  a 
Judgment  for  defendant,  plaintiff  a]K>eals. 
Affirmed. 

Tbls  Is  a  suit  to  quiet  title  to  2,240  acres 
of  land  In  Shannon  county.  There  was  a 
judgment  for  the  defendant,  and  the  plaintiff 
appealed.  Thereafter  the  appellaut  died, 
and  the  cause  has  been  revived  in  the  names 
of  his  widow  and  heirs. 

In  the  year  1861  the  land  In  controversy 
was  oMmed  as  follows:  Ethan  Whitney,  of 
Illinois,  owned  640  acres  of  it,  William  J. 
Pfautch,  of  Illinois,  owned  560  acres,  John 
R.  Stephenson,  residence  not  given,  owned 
480  acres,  and  Horace  A.  Reynolds,  of  New 
York,  owned  660  acres.  We  deem  It  unneces- 
sairy  here  to  give  the  numerical  descrlptiooa 
of  the  various  tracts.  Those  four  persons 
bad  the  record  title  by  proper  conveyances 
duly  recorded  from  the  persons  who  entered 
the  land.  Both  parties  to  this  suit  claim 
under  those  four  persona  as  the  common 
sources  of  their  titles  to  the  several  tracts 
in  controversy.  The  plaintiff  claims  title 
under  tbe  records  of  four  deeds,  one  from 
each  of  the  above-named  persons  who  owned 
the  land  as  above  stated,  each  of  said  deeds 
purporting  to  convey  all  the  land  so  owned 
by  said  respective  parties.  Each  of  those 
deeds  was  dated  on  some  day  in  March,  1886, 
and  all  purported  to  be  acknowledged  on  the 
days  of  their  respective  dates  l>efore  John 
W.  Hague,  notary  public,  Pittsburg,  Pa.,  and 
the  grantees  in  each  of  those  deeds  were  P. 
T.  Pitts,  W.  N.  Evans,  and  F.  L.  Winkler. 
They  were  all  filed  for  record  in  Shannon 
county  on  February  26,  1887.  On  April  17, 
1887,  Pitts,  Evans,  and  Winkler  conveyed 
the  land  to  tbe  South  Missouri  Real  Estate 
Association.      On   July   12,    1909,    that  cor- 


pwatlon  by  James  Ordiard,  its  president,  ex- 
ecuted wtiat  purported  to  t)e  a  deed  of  con- 
veyance of  the  land  to  James  Orcliard,  the 
plaintiff. 

The  defendant  in  its  answer  alleged  that 
the  plaintiff  claimed  title  through  those  four 
deeds  purporting  to  have  been  made  by  the 
persons  who  were  the  common  soaroes  of  ti- 
tle as  above  stated.  Said  answer  tlien  made 
the  following  allegations: 

"Defendant  further  states  and  avers  tliat  each 
and  all  of  the  four  deeds  above  described  are  and 
were  false  and  forged ;  were  never  executed  by 
such  parties  as  are  named  therein  as  granton. 

"Defendant  further  states  that  the  said  P. 
T.  Pitts  being  the  principal  promoter  in  the 
organization  of  said  corporation,  having  pro- 
cured the  aforesaid  false  and  forged  instruments 
purporting  to  be  deeds,  and  knowing  the  same  to 
be  false  and  forged,  caused  said  forged  deeds  to 
be  placed  of  rewrd  in  Book  "V"  of  the  recurdi 
of  Stiannon  county,  Missouri,  and  after  haTiat 
said  instruments  placed  of  record,  caused  tb* 
originals  to  be  destroyed." 

The  defendant  claims  title  through  numer- 
ous sheriffs'  deeds  made  under  executions  on 
Judgments  for  taxea  The  plaintiff  daims 
that  those  deeds  and  the  proceedings  on 
which  they  are  based  are  irregular  and  vdd. 
The  defendant  also  claims  title  under  tbe 
statute  of  limitations  by  adverse  possession. 

The  evid«ice  shows  that  P.  T.  Pitts  was 
the  organizer  and  principal  stockholder  of 
the  South  Missouri  Real  Estate  Association, 
and  that  about  January,  18S7,  be  bad  an 
arrangement  with  a  man,  who  called  himself 
Robert  Landon,  to  meet  him  at  Hoxle,  Ark, 
for  the  purpose  of  receiving  those  four  deeds 
above  mentioned  and  paying  therefw. 
Evans  testiOed  that  he  and  Dr.  F.  U  Winkler 
had  some  small  Interest  In  tbe  corporation 
above  mentioned,  and  that  Pitts,  making 
some  excuse  for  not  going  himself,  requested 
Evans  to  go  to  Hoxle  and  close  tbe  deal 
with  Landon.  Pitts  furnished  Evans  with 
several  packages  of  money,  each  containing 
$300.  Evans  went  to  Hoxle,  met  London,  re- 
ceived from  him  the  deeds  and  delivered  the 
money  to  Landon,  who  put  it  in  Us  pocket 
without  counting  it  Evans  testifled  that 
Landon  at  tliat  time  told  him  that  Ids  real 
name  was  not  Iiandon,  but  was  Rol>ert  l>. 
Undsay;  and  that  Lindsay  then  stated  to 
him  that  all  that  land  had  been  entered  in 
the  name  of  straw  men,  that  there  was  no 
danger  In  dealing  in  it,  and  tliat  he  could 
furnish  deeds  for  any  amount  of  it.  Evans 
further  testified  that  tbe  four  deeds  above 
mentioned  were  all  blank  as  to  grantees 
when  he  received  them  from  Lindsay,  that 
he  delivered  them  to  Pitts  in  that  condition, 
and  that  Pitts,  wltbout  tbe  knowledge  or 
consent  of  Winkler  or  E^rans  wrote  the 
names  of  the  three  In  tbe  deeds  as  grantees 
and  put  them  on  record  in  that  condition. 
Evans  testified  that  he  thought  tliat  Pitts 
told  him  that  those  four  deeds  were  de- 
stroyed after  being  recorded;  that  he  (Erans) 
learned  that  Lindsay  had  at  one  time  been 
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sent  to  the  penltmtiaiy  in  Oblo  for  frauds 
in  land  titles,  and  that  be  and  Winkler 
went  oat  of  the  South  Missouri  Real  Estate 
Assoclatioa  because  for  those  reasons  they 
did  not  want  to  liaye  any  connection  with  it 
Pitts  died  about  1891.  Lindsay  died  in  1908. 
Evans'  testimcny  was  given  by  depositicMi 
and  was  admitted  over  plaintiff's  objection 
as   follows: 

"The  plaintiff  objected  to  the  deposition  of  W. 
N.  Evans  as  not  referring  or  having  any  connec- 
tion with  any  of  the  land  in  controversy;  and 
for  the  further  reason  that  it  is  nothing  but  an 
alleged  conversation  between  the  witness  and 
two  dead  persons,  to  wit.  Dr.  Pitts  and  Robert 
Jj.  Lindsay,  and  moved  to  strike  out  the  entire 
deposition." 

The  depoBlti(m  (tf  John  W.  Hague  of  Pltts- 
bnr?,  Pa.,  was  read  in  evidence  by  the  de- 
fendant He  testified  that  he  was  a  lawyer 
and  a  notary  public  for  many  years  in  Pitts- 
burg, Including  the  year  1886,  but  that  he 
had  no  recoUectloo  of  having  taken  the 
acknowledgment  to  any  of  the  said  four 
deeds  which  purported  to  be  acknowledged 
before  him,  and  that  he  had  no  recollection 
of  ever  having  met  or  known  any  of  the  par- 
ties to  those  deeds;  that  his  record  as 
notary  covering  that  period  had  been  destroy- 
ed In  a  fire. 

The  plaintiff  at  the  trial  read  in  evidence 
the  records  of  those  four  deeds  from  Whit- 
ney, Pfautch,  Stephenson,  and  Reynolds,  but 
did  not  produce  the  deeds  themselves  nor 
make  any  effort  to  account  for  them.  There 
was  no  evidence  explaining  why  it  was  that 
all  four  of  the  deeds  were  acknowledged 
before  the  notary  Hague.  The  testimony  of 
C.  G.  Sheppard  and  I.  C.  Lucy  for  the  de- 
fendant tended  to  show  that  shortly  before 
Lindsay's  death  In  1908,  he  delivered  to  Lucy 
four  or  five  notary  seals,  one  purporting  to 
be  the  seal  of  John  W.  Hague,  notary  public, 
Pittsburg,  Pa. 

The  trial  was  to  the  court  without  a  Jury. 
No  Instructions  or  declarations  of  law  were 
asked  or  given.  The  trial  court  found  that 
the  defendant  was  the  owner  of  the  land  in 
controversy,  and  that  the  plaintiff  had  no 
right,  title,  or  interest  In  it,  and  entered  Its 
Judgment  and  decree  accordingly. 

Lew  R.  Thomason,  of  Poplar  Bluff  (A.  T. 
Brewster,  of  Poplar  Bluff,  of  counsel),  for 
appellant  L.  F.  Dinning,  of  Poplar  Bluff, 
L.  B.  Shuck,  of  Webb  City,  and  W.  J.  Orr, 
of   Springfield,  for  respondent 

ROT,  C.  (after  stating  the  facts  as  above). 
[1]  I.  Appellants  in  their  original  brief  did 
not  raise  any  question  as  to  the  competency 
of  the  deposition  of  W.  N.  Evans,  but  men- 
tioned It  for  the  first  time  tn  this  court  in 
their  r^Iy  brief.  The  point  Is  raised  too 
late  for  consideration  here.  See  Simmons  v. 
Affolter,  &  Cowan,  264  Mo.  loa  dt  174,  162 
S.  W.  168. 

[2,  3]  II.  The  trial  in  this  case  was  one  at 
law.     The  verdict  was  in  effect  a  general 


I  one.    No  declarations  of  law  were  asked  or 
{ given.     If  that  verdict  can   be  upheld  on 
'  any  substantial  ground,  we  are  required  to 
I  approve  it    Heynbrock  v.  Horinann,  250  Mo. 
21,  164  S.  W.   547.     The  evidence  showing 
that  the  fonr  deeds  were  forgeries  as  alleged 
by  defendant  is  so  overwhelming  that  the 
plaintiff    made    no   effort   to    withstand   Its 
force.     We  deem  it  unnecessary  to  discuss 
that  evidence  here.    As  the  verdict  and  Judg- 
ment can  and  must  stand  on  that  ground,  it 
is  needless  to  consider  the  question  as  to 
the  validity  of  defendant's  title.    The  plain- 
tiff having  no  title  whatever  is  not  concerned 
as  to  that  of  the  defendants. 
The  Judgment  is  affirmed. 

WILLIAMS,  0.,  concurs. 

PER  CURIAM.  The  fOTegoing  opinion  of 
ROT,  C,  is  ad(H>ted  as  the  opinion  of  the 
court     All  concur. 


WOLF  V,  HARRIS.     (No.  17619.) 

(Supreme  Ooort  of  Miaeonri,  Division  No.  2. 
March  31,  191&) 

1.  CouBTS  ®=s4S7(l)— Teansfeb  of  Appkai<— 
Abbthact  of  Record  —  GoiCFi,iANaB  with 
Rdxcs. 

Where  the  case  comes  upon  transfer  by  or- 
der of  a  Court  of  Appeals  on  account  of  a  con- 
stitutional question,  the  Supreme  Court  will  not 
■cmtiniae  too  closely  the  abstract  of  the  record 
to  detect  noncompliance  with  its  rules. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  SS  1307,  1311,  1313-1315;   Dec.  Dig.  «=» 

2.  Affgai.  and  Ebbob  «=>193@)— Reserva- 
tion OP  QBorNDs  of  Review— Necessitt  of 
Objection. 

Where  a  petition  states  no  cause  of  action, 
the  point  may  be  raised  in  the  Supreme  Court 
for  the  first  .time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1232-1238;  Dec.  Dig.  ♦=» 
li»(9);  Pleading,  C^nt  Dig.  i  1366.] 

3.  Injunction  «=5>98(2)  —  Lxbel  and  Sian- 

DIB. 

Under  Const  1876,  art  2,  S  14,  guaran- 
teeing freedom  of  speech  and  writing,  subject 
only  to  liability,  civil,  criminal,  or  both,  for  any 
abuse  of  such  privilege,  an  action  solely  for  in- 
junction, will  not  lie  on  behalf  of  a  physician 
to  restrain  continued  publication  by  his  deceased 
patient's  father  of  libelous  matter  charging  mal- 
practice, there  being  no  element  of  conspiracy 
in  the  case,  since  injunction  will  not  lie  to  re- 
strain threatened  publication  of  either  a  lit>el 
or  slander;  the  right  of  one  accused  of  libel  or 
slander  to  a  trial  by  jury  being  inviolate. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  §  170;  Dec.  Dig.  <8=»98(2).] 

4.  Injunction  «=>98(1)  —  Libel  and  Slan- 
der. 

Where  a  party  libeled  secures  a  judgment 
at  law  against  the  lil>eler,  which,  owing  to  the 
latter's  insolvency,  he  cannot  collect  be  can  en- 
join- in  e<iuity  further  publication  of  a  Ubel  of 
like  import. 

[E<d.  Note. — For  other  eases,  see  Injunction, 
Cent  Dig.  {  169;   Dec.  Dig.  «s>98(l)J 
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5.  TNjuironoR  «s»08(I)  —  Iubwl  aitd  Slait- 

DER. 

Where  a  party  libeled  joins  a  count  at 
law  for  damages  for  the  libel  with  a  count  for 
injunction  to  restrain  threatened  continuance 
of  the  false  publication,  and  alleges  and  proves 
either  inadequacy  of  legal  remedy  by  reason  of 
the  libeler's  insolvency,  orthe  legal  necessity 
of  the  restraining  injunSflmi  to  avoid  a  mul- 
tlplidty  of  suits,  the  court,  the  pnry  having 
found  the  fact  of  the  Ubel,  and  itself  having 
found  the  necessary  facta  on  the  equity  side  oi 
the  case,  can  enjoin  continued  publication. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  168;   Dec.  Dig.  «s>98a).] 

Appeal  from  Circuit  Court,  Jackaon  Goim- 
ty;   W.  A.  Powell,  Judge. 

Action  by  I.  J.  Wolf  against  Henry  Harris. 
From  a  Judgment  for  plalntUT,  defendant  ap- 
peals.   Judgment  reversed. 

Respondent  herein,  who  was  plaintltr  be- 
low, brought  this  action  in  equity  in  the  dr- 
coit  court  of  Jaclcson  county  to  perpetually 
restrain  and  enjoin  defendant  from  publish- 
ing certain  alleged  false,  defamatory,  and 
libelous  statements  concerning  respondent. 
EYom  a  Judgment  for  plalntur  enjoining  de- 
fendant as  prayed,  the  latter  appealed. 

The  case  turns  on  the  application  to  plain- 
tiff's petition  of  section  14  of  article  2  of  tl>e 
Constitution  of  Missouri,  which  section  Is 
pleaded  by  defendant  in  bis  answer.  This 
petition  is  iMigthy,  and  we  do  not  deem  It 
necessary  to  set  It  out  in  haec  verba,  but  will 
content  ourselves  with*  stating  the  substance 
of  it  It  may  help  toward  an  understanding 
of  the  case  to  say  that  the  petition  sounds  in 
equity  only,  and  contains  but  one  count 

The  plaintiff,  after  averring  that  he  is  a 
practicing  physician  and  surgeon  in  Kansas 
City,  Mo.,  and  that  he  has  been  such  for  near- 
ly a  quarter  of  a  century,  and  reciting  the 
extent  of  his  studies,  practice,  and  experi- 
ence, avers  that  he  was  called  to  treat  a 
young  daughter  of  defendant,  and,  though 
exercising  In  that  behalf  the  utmost  care  and 
skill,  the  patient,  without  fault  of  plaintiff, 
died;  that  thereafter  defendant  demanded 
of  plaintiff  in  divers  ways  and  at  divers 
times  and  places  the  sum  of  $10,000  because 
of  the  death  of  said  patient,  and  threatened 
that,  nnless  said  sum  was  paid,  defendant 
by  circulating  charges  of  criminal  negligence 
of  plaintiff  in  connection  with  the  deatli  of 
th*  patient  aforesaid,  would  destroy  the  rep- 
utation, business,  and  professional  standing 
and  income  of  plaintiff,  which  plaintiff  avers 
to  be  lucrative  and  large,  and  that  in  poisa- 
ance  of  said  threats  defendant  circulated  and 
published  more  than  1,000  copies  of  a  certain 
false  and  libelous  writing  concerning  plain- 
tiff. This  writing  is  set  out  In  the  petition, 
and  is.  If  untrue,  manifestly  libelous. 

It  Is  further  alleged  that  thereafter  defend- 
ant, with  the  same  malicious  Intent  and  de- 
sign, published  and  circulated  among  plain- 
tiffs patients,  friends,  and  acquaintances 
more  than  5,000  copies  of  a  certain  pamphlet 
In  which  were  repeated  the  same  or  similar 


false,  defamatory,  and  libelous  statem«it8, 
and  that  subsequently  defendant  procured 
the  printing  of  a  large  placard,  likewise  con- 
taining false  and  llbeloiu  statements  concern- 
ing the  plaintiff,  and  tliat  all  this  was  done 
for  the  purpose  of  wrongfully  extortlitg  from 
plaintiff  the  said  sum  of  |10,000. 

Plaintiff  further  alleged  that  all  charges  w 
made  by  defendant  touching  the  wrongdoing 
and  alleged  malpractice  of  plalntifl  were 
false,  and  were  known  by  defendant  to  be 
false,  and  that  they  were  made  and  circnla^ 
ed  solely  to  gratify  the  spite  and  ill  will  o( 
defendant  against  plaintiff  and  for  the  pur- 
pose of  extorting  money  from  plaintiff. 

It  is  further  alleged  that  defendant  thneat- 
ens  to  continue,  and  until  and  unless  r^ 
strained  and  enjoined  will  continue,  to  print, 
publish,  and  circulate  the  same  or  siaiilar  li- 
belous statements  touching  plaintiff ;  that  U 
plaintiff  has  any  property,  the  same  Is  so 
wholly  incumbered  and  covered  up,  and  so 
Insufficient  In  quantity  and  value  that  plain- 
tiff would  be  unable  to  collect  any  Judgment 
which  might  be  rendered  In  his  favor  as  dam- 
ages In  any  action  at  law  that  plaintiff  might 
bring  on  account  of  the  publication  of  said 
libelous  statements ;  that  U  he  were  to  sue 
defendant  on  each  successive  lib^ous  publica- 
tion, he  would  be  compelled  to  bring  a  mol- 
tlpUdty  of  actions  at  law,  at  great  cost  1b- 
convenience,  and  expense,  and  that  said  ac- 
tions would  be  so  numerous  and  would  for 
that  so  Incumber  the  dockets  of  the  courts 
of  Jackson  county  as  to  obstruct  the  adminis- 
tration of  Justice  therein,  and  so  by  reason  <rf 
the  premises  plaintiff  avers  that  be  has  no 
adequate  remedy  at  law  and  la  compelled  to 
resort  to  his  action  In  equity. 

The  prayer  for  relief  is  substantially  fol- 
lowed in  the  decree  as  first  above  stated; 
that  is  to  say,  that  defendant  be  perpetually 
restrained  and  enjoined  from  printing  or  pub- 
lishing, or  attempting  so  to  do,  the  false,  de- 
famatory, and  libelous  statements  aforesaid, 
or  any  others  of  like  or  similar  Import 

As  stated,  defendant  in  his  answer  invoked 
the  provMoDS  of  section  14  of  article  2  of  tlie 
Constitution  of  Missouri,  and  denied  that, 
when  measured  thereby,  plaintiff's  petltloo 
stated  any  cause  of  action,  denied  that  de- 
fendant is  insolvent  but  averred  his  solven- 
cy, and,  being  solvent  averred  that  plaintiff 
had  an  adequate  remedy  by  an  action  at  law 
for  damagea.  Further  answering,  defendant 
pleaded  the  truth  of  the  statemoits  made  bf 
him;  that  is  to  say,  in  substance  admitting 
publication,  but  averring  JustlScation. 

The  case  wait  flist  to  the  Kansas  City 
Court  of  Appeals,  but  on  account  of  tlie  In- 
vocation of  the  Constitution  by  defendant  in 
his  answer,  the  latter  oonrt  npoa  motUn  sent 
the  case  up  to  us. 

Such  further  tkcts  as  wUl  snfiice  to  make 
the  points  dear  wUl  be  found  in  the  opinio& 
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T.  A.  Frank  Jones,  of  Kansas  Oity,  for  ap- 
pellant. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  As  a  foreword  we  may  say  that 
the  abstract  and  the  brief  In  this  case  upon 
appellant's  part  (we  have  not  been  fiivored 
with  a  brief  from  respondent)  are  exceeding- 
ly meager,  and  are  not  sneh  as  our  rules  re- 
qnlre.  But,  since  the  case  comes  here  on 
transfer  by  order  of  a  Court  of  Appeals,  on 
account  of  a  constitutional  question,  the  role 
in  such  case  is  not  to  scrutinize  too  closely 
the  abstract  of  the  record,  lest  an  appellant 
caught  unwittingly  between  their  rules  and 
ours  should  be  pinched  out  of  any  appeal  at 
all. 

[2]  There  are  set  forth  In  the  abstract  the 
petition  in  full  and  the  answer  of  the  defend- 
ant Invoking  section  14  of  artlde  2  of  oor 
CJonstitutlon.  One  point  la  hlB  brief  keeps 
alive  this  contention  that  an  absolute  defense 
is  afforded  him  by  the  Oonstitutlon.  Another 
point  urges  that  "under  the  ailegations  of 
the  petition  plaintiff  had  no  right  to  an  in- 
junction against  the  defendant."  We  will 
treat  these  points  thus  coupled  together,  as 
we  have  the  right  to  do  under  aothorl^,  as 
an  attack  upon  the  suflSclency  of  the  peti- 
tion; for,  where  a  petition  states  no  facts 
upon  whld»  a  Judgment  may  be  bottomed — In 
short,  where  it  states  no  cause  of  action — 
that  point  may  be  raised  here  for  the  flret 
time.  Sexton  v.  Metropolitan  Street  Railway 
Co.,  245  Mo.  254,  149  S.  W.  21;  Monmouth 
College  V.  Dockery,  S41  Mo.  522,  145  8.  W. 
785.  » 

[3]  Coming  then  to  a  consideration  of  this 
contention,  we  are  constrained  to  hold  that 
the  point  is  .well  taken;  that  the  petition 
states  no  cause  of  action,  because  injunction 
(when,  as  here,  that  is  the  sole  relief  prayed 
for)  will  not  lie  to  restrain  the  threatened 
publication  of  either  a  libel  or  a  slander. 
Any  other  view  overlooks  the  spirit,  if  not 
the  letter,  of  the  Constitution  (sectlcm  14,  art 
2,  Const  1876),  which  substantially  guaran- 
tees to  the  citizen  the  privilege  of  saying, 
writing  and  publishing  whatever  he  desires 
on  any  matter,  subject  only  to  liability  (ei- 
ther dvll  or  criminal,  or  both)  for  any  abuse 
of  that  privilege.  So  far,  it  could  not  be 
said  with  any  certainty  from  the  bare  lan- 
guage set  forth  that  an  abuse  of  the  liberty 
so  guaranteed,  when  such  abuse  la  so  fla- 
grantly present  as  is  conceded  by  the  appel- 
lant's brief  to  be  the  fact  here,  could  not  be 
remedied  by  injunction.  If  the  Constitution 
had  stopped  with  this,  we  might  well  say 
that  such  a  remedy  liee.  But  this  section 
ccmtinues : 

"In  nil  suits  and  prosecutions  for  libel  the 
truth  thereof  may  be  given  In  evidence  and  the 
jury,  under  the  direction  of  the  coort  shall  de- 
termine the  law  and  the  fact" 

It  follows  that  if  the  statements  made  are 
true,  the  appellant  is  permitted  to  publish 
them  when  and  where  and  as  often  as  he 


will,  and  that  be  is  entitled  to  a  Jury  of 
his  country  to  determine  whether  the  state- 
ments are  true  or  false.  That  the  state- 
ments on  which  this  action  is  bottomed 
seem  np<m  their  face  to  be  malicious  and  ob- 
viously untrue  does  not  change  the  case.  It 
has  been  so  often  ruled  that  in  a  plain  case 
of  slander  of  the  person  or  slander  of  title 
injunction  will  not  lie  that  reiteration  should 
be  unnecessary.  Flint  v.  Hutchinson  Smoke 
Burner  Co.,  110  Mo.  loc.  <dt  600, 19  8.  W.  804, 
16  L.  B.  A.  243,  38  Am.  St  Rep.  476;  Ufe 
Association  v.  Boogher,  8  Mo.  App.  173; 
Thummel  v.  Holden,  149  Mo.  loc.  cit  685,  51 
S.  W.  404;  (31othing  Co.  v.  Watson,  168  Mo. 
loc.  dt  148,  67  S.  W.  S91,  56  !>.  B.  A.  951,  90 
Am.  St  B«^.  440;  section  14,  art.  2,  Const. 
1876;  American  Malting  Ca  v.  Keltel,  200 
Fed.  866,  126  G.  O.  A.  277.  In  the  case  of 
Flint  V.  Hutchinson,  etc.,  Co.,  supra,  110 
Mo.,  at  pa^  500,  19  B.  W.,  at  page  806,  16  h. 
B.  A.  243,  33  Am.  St  Rep.  476,  Black,  J., 
speaking  for  this  conrt,  said: 

"We  live  under  a  written  Constitution  which 
declares  that  the  right  of  a  trial  by  jurv  shall 
reicain  inviolate;  and  the  question  of  libel  or 
no  libel,  slander  or  no  slander,  ia  one  for  a 
jury  to  determine.  Such  was  certainly  the  set- 
tled law  when  the  varions  Constitutions  of  tliis 
state  were  adopted,  and  it  is  all-important  that 
the  right  thus  guarded  should  not  be  disturbed. 
It  goes  hand  in  band  with  the  liberty  of  the 
press  and  free  speech.  For  unbridled  use  of  the 
tongue  or  pen  the  law  furnishes  a  remedy.  In 
view  of  these  considerations  a  court  of  equity 
has  no  power  to  restrain  a  slander  or  libel; 
and  it  can  make  no  difference  whether  the 
words  are  spoken  of  a  person  or  his  title  to 
property.  In  either  caae  it  Is  for  a  jury  to  first 
determine  the  question  of  slander  or  libel  in 
an  action  at  law.  This,  we  conclude,  is  the  re- 
Btilt  of  the  better  cases  in  this  country  and  m 
England." 

Hie  facts  before  us  lacking  the  element 
of  conspiracy  obviously  distinguish  the  in- 
stant case  from  the  caae  of  Lohse  Door  Co. 
V.  Fuelle,  215  Mo.  421,  114  S.  W.  997,  128  Am. 
St.  Bep.  499,  and  from  the  case  of  Shoemak- 
er V.  South  Bend  Spark  Arrester  Co.,  135  lud. 
471,  35  N.  E.  280,  22  L.  R.  A.  332.  For  the 
former  case  was  bottomed  upon  the  theory 
of  conspiracy;  while  the  latter  case  dealt 
not  only  with  a  false  publication  amounting 
to  slander  of  title,  but  with  threats  toward 
divers  and  sundry  others,  and  toward  all 
who  might  buy  or  use  the  alleged  patent-in- 
fringed article.  Besides,  the  ultimate  fact 
had  been  already  ruled  in  a  proper  action,  to 
wit,  that  there  was  no  Infringement  and 
therefore  the  alleged  slanders  of  title  which 
the  conrt  enjoined  had  beforehand  (but  In 
the  same  action)  been  found  and  declared  to 
be  false,  and  therefore,  as  to  title,  slanderous. 

[4, 1]  It  is  stated  in  the  Flint  Case,  supra, 
that  after  an  acticm  at  law  in  which  there  is 
a  verdict  finding  the  statements  published  to 
be  false  plaintiff,  on  an  otherwise  proper 
showing,  could  have  injunction  restraining 
any  further  publication  of  that  which  the 
Jury  has  found  to  be  actionable  libel  or  slan- 
der, and  of  slanders  or  Ubel  of  a  like  or 
similar  import    So  say  we  In  this  case.    If 
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plaintiff  tiad  gone  to  a  Jniy  with  this  alleged 
Ubel  and  obtained  a  Judgment,  which,  owing 
to  the  Insolvency  of  defendant,  he  was  unable 
to  collect,  further  publication  o'  a  lll>el  o' 
like'  or  similar  Import  ought  to  be  enjoined. 
Or,  even  If  plaintiff  had  Joined  a  count  at 
law  for  damages  for  libel  with  a  count  for 
Injunction  on  the  theory  of  a  threatened  con- 
tinuance of  the  false  publication,  and  had  al- 
leged and  proved,  either  the  Inadequacy  of 
remedy  by  reascm  of  the  Ubeler'a  Insolvency, 
or  the  legal  necessity  of  the  remedy  sought 
in  order  to  avoid  a  multiplicity  of  suits,  the 
court  nisi,  upon  a  finding  by  the  Jury  <rf  the 
libel,  and  by  the  court  of  the  said  necessary 
facts  on  the  equity  side,  could  have  enjoined 
continued  publication  thereof.  Since,  how- 
ever, there  Is  In  the  Instant  case  neither  con- 
spiracy nor  threats  to  others,  nor  a  verdict 
of  a  jury  upon  the  fact  of  Ubel,  we  are  con- 
strained to  say  that  this  Judgment  cannot 
stand. 
Let  it  be  reversed.    All  concur. 


BliAIN  V.  MISSOUM  PAO.  BT.  00. 
(No.  17336.) 

(Supreme  Coort  of  Missouri,  Division  Na  2. 
March  81.  1916.) 

RAII.It0AD8  «=9380(2)— 'INJTTBT  AT   OBOBSIHO— 

Failubb  to  Look  and  Listbn. 

Where  a  foot  passenger,  44  years  old,  in 
full  possession  of  all  his  faculties,  at  midday  at- 
tempted to  cross  a  railroad  tracic  without  look- 
ing for  the  approach  of  a  train,  looking  iMck 
when  some  one  called  him  when  he  was  within 
two  feet  of  the  tracks,  in  wliich  posture  be  was 
struck  by  the  pilot  beam  of  the  engine  of  an  ap- 
proaching train,  though  the  railroad  was  nef^- 
gent  in  allowing  an  electric  warning  bell  at  the 
crossing  to  be  out  of  repair,  it  was  not  liable  for 
the  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1072;    Dec.  EKg.  «=5>330(2).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; R.  B.  Mlddlebrook,  Judge. 

Suit  by  Harriet  I.  Blaln,  administratrix 
of  J.  0.  Blaln,  deceased,  against  the  Mis- 
souri Padflc  Railway  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

J.  C.  Blaln  on  June  17, 190S,  was  struck  by 
defendant's  imssenger  train  In  the  town  of 
Paola,  Kan.,  and  died  a  few  days  thereafter 
of  his  Injuries.  His  wife,  as  his  adminis- 
tratrix, has  sued  for  |10,000  for  his  death 
under  the  Kansas  statute.  The  trial  court, 
after  plaintiffs  evidence  was  in,  was  al>out 
to  give  an  instruction  In  the  nature  of  a 
demurrer  to  the  evidence,  whereupon  the 
plaintiff  suffered  an  involuntary  nonsuit 
with  leave  to  move  to  set  it  aside ;  and  after 
the  necessary  motions  the  cause  Is  here  on 
appeal. 

Blaln  was  In  the  lumber  and  furniture 
business  at  Centerville,  Kan.,  at  the  time  of 
bis  death,  and  had  been  in  that  business 
there  about  6  years.    He  was  in  Paola  about 


once  a  month.    He  was  44  years  old,  and  In 
full  possession  of  his  faculties. 

Peoria  street.  In  Paola,  runs  east  and  west 
across  the  tracks  of  three  railroad  systems 
all  parallel  and  lying  within  a  strip  of  about 
200  feet  About  24  passenger  trains  on  those 
roads  cross  that  street  within  that  many 
hours,  and  many  more  freights.  As  those 
tracks  are  approached  from  tlie  east  the 
first  Is  a  switch  at  the  defendant  running  to 
an  elevator  standing  Just  west  of  Peoria 
street  and  Just  east  of  the  switch.  Next 
comes  the  main  track  of  defendant.  Be- 
tween It  and  said  switch  on  the  north  side 
of  the  street  Is  a  cobhouse  used  in  connection 
with  the  elevator.  The  main  track  spoken 
of  above  curves  round  that  cobhouse  to  the 
eastward.  About  four  blocks  north  of  Peoria 
street  Is  the  defendant's  station.  The  reg- 
ular passenger  train  was  due  there  at  11:40 
a.  m.  Just  at  noon  Blain  was  proceeding 
west  on  the  sidewalk  on  the  south  side  of 
that  street.  When  be  had  crossed  the  switch 
track  and  got  within  8  or  10  feet  of  defend- 
ant's main  track,  had  he  looked  westward, 
he  could  have  seen  a  train  on  that  main 
track  a  distance  of  400  or  500  feet.  The 
regular  passenger  train  south  bound  left  the 
station  Just  at  noon,  gave  two  long  and  two 
short  whistles  when  about  400  feet  from  Pe- 
oria street,  and  continued  ringing  the  en- 
gine bell  from  that  point  untU  It  crossed  the 
street  above  named.  Blain  proceeded 
straight  ahead  without  looUug  for  the  ap- 
proach of  any  train.  He  was  in  about  2 
feet  of  defendant's  main  track  when  some 
one  called  to  him.  He  looked  back,  and, 
while  dobcig  so,  was  struck  by  the  pilot  beam 
of  the  engine  and  knocked  about  20  feet 
The  train  was  going  down  grade  at  from  15 
to  18  miles  an  hour.  For  about  two  yean 
there  bad  been  an  electric  bell  at  that  cross- 
ing, but  tor  a  great  portion  of  the  time  ik 
had  been  out  of  repair,  and  was  out  of  re- 
pair and  not  working  on  the  day  in  question. 

L.  C.  Boyle  and  Outhrie,  Gamble  &  Street, 
all  of  Kansas  City,  for  appellant  White, 
Hackney  &  Lyons,  of  Kansas  City,  for  re- 
spondent 

ROT,  G.  (after  stating  the  facte  as  above). 
When  a  person,  capable  of  seeing  and  hear- 
ing. In  broad  daylight,  attempte  to  cross  a 
railroad  track  In  front  ot  a  rapidly  moving 
train,  without  looking  or  listening  for  such 
train,  and  is  struck  by  It  and  injured,  his 
own  negligence  Is  the  proximate  cause  of  his 
Injury,  and  he  cannot  recover,  nor  can  his 
representative  after  his  death.  Let  ft  be 
conceded  that  it  was  negligence  In  the  de- 
fendant to  allow  the  dectrlc  bell  to  be  oat 
of  repair.  In  Schmidt  v.  Railroad,  191  M& 
216,  90  8.  W.  136,  3  I*  R.  A.  (N.  S.)  198, 
this  court  held  that  the  running  of  the  train 
at  a  speed  In  excess  of  the  rate  allowed  by 
dty  ordbiance  was  negligence,  but  that  sad) 
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aegllgenoe  ^d  not  absolve  the  pedestrian 
from  the  duty  to  look  or  listen  for  approach- 
ing trains. 

In  Keele  v.  Railroad,  258  Mo.  loc.  dt.  78, 
167  S.  W.  433,  It  was  said  that,  though  the 
defendant  may  be  negligent  In  the  matter  of 
signals,  outloolc,  slacking,  and  stopping,  yet, 
when  the  injured  party  is  sui  Juris,  and 
moves  from  a  place  of  safety  to  a  place  of 
danger  so  close  before  the  engine  that  by  or- 
dinary care  his  injury  cannot  be  averted, 
then  there  can  be  no  recovery. 

We  call  attention  to  the  fact  that  Blaln 
was  in  the  prime  of  life  and  in  full  posses- 
sion of  all  his  faculties.  It  was  midday,  and 
he  was  on  foot  The  law  of  this  state  as 
laid  down  in  the  above-mentioned  cases  will 
have  to  be  rewritten  before  a  recovery  can 
be  bad  on  the  facts  of  this  case. 

Tlie  Judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

P£B  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  Is  adopted  as  the  opinion  of  the 
court    AU  concur. 


TODD  et  al.  v.  SUPPER  et  aL    QXo.  17713.) 

^Supreme  Coort  of  Missouri,  Division  No.  2. 
March  31,  1916.) 

Taxation  «=>642— Sai.e  for  Taxes— Sebvics 

by  pubucation— sufitoibncy. 

In  proceedicss  for  the  collection  of  delin- 
quent taxes,  where  service  was  liad  on  nonresi- 
dent owners  by  publication  giving  their  initials 
only  instead  oi  tiieir  Christian  names,  their  re- 
corded deed  appearing  in  their  Christian  names, 
and,  after  judgment  was  rendered  and  the  prop- 
erty sold,  one  of  the  owners  wrote  to  the  sheriff, 
signing  bis  name  by  initials,  while  a  year  after 
sale  the  collector  issued  a  receipt  to  such  person, 
using  only  his  initials  and  transmitting  the 
same  by  mail,  the  case  did  not  come  within  the 
exception  which  estoppel  creates  to  the  rule  that 
a  publication  directed  to  an  owner  by  initials 
instead  of  bis  Christian  name,  when  bis  recorded 
deed  appears  in  his  Christian  name,  is  insuffi- 
cient to  confer  jurisdiction  on  the  court,  and  a 
judgment  rendered  pursuant  thereto  absolutely 
void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §S  1305-1307 ;   Dec.  Dig.  i8=>642.] 

Appeal  from  Circuit  Court,  Taney  County; 
John  T.  Moore,  Judge. 

Action  to  quiet  title  by  V.  0.  Todd  and  an- 
other against  Henry  Supper  and  others. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peaL    Judgment  reversed,  with  directions. 

This  is  an  action  brought  in  the  circuit 
court  of  Taney  county,  for  the  purpose  of 
quieting  title  to  certain  real  estate  located  In 
tbat  county.  Upon  trial  a  decree  was  ren- 
dered, finding  and  adjudging  the  title  to  be 
In  plaintiffs,  and  from  this  defendants  have 
regularly  and  timely  prosecuted  this  appeal. 

The  facts  are  few  and  undisputed.  At  the 
April  term,  1911,  of  the  Taney  county  circuit 
court  the  state  of  Missouri  at  the  relation  of 


the  county  collector  filed  a  petition  lor  delin- 
quent taxes,  alleging,  among  other  things, 
that  defendants  therein  were  nonresidents. 
Service  was  had  by  publication,  and  on  th«> 
29th  day  of  April,  19ll,  a  decree  was  render- 
ed against  the  persons  so  served,  to  wit,  H. 
Supper,  J.  G.  Bishop,  and  J.  A.  Bowers  for 
the  sum  of  |4.84,  plus  costs.    On  August  31, 

1911,  the  sheriff  duly  levied  on  said  land, 
and  on  the  27th  day  of  October,  1911,  same 
was  sold  under  execution  to  plaintiffs  herein. 

The  record  further  discloses  that  on  Janu- 
ary 21,  1905,  the  land  In  question  was  con- 
veyed to  Henry  Supper,  John  G.  Bishop,  and 
Joseph  A.  Bowers,  this  constituting  appel- 
lants' only  deed  of  record  to  said  lands. 

It  further  appears  that  on  September  24, 

1912,  which  was  subsequent  to  the  date  of 
both  the  Judgment  and  the  execution  sale, 
one  of  the  three  appellants  wrote  a  letter  to 
the  sheriff  in  which  he  signed  his  name  by 
initials. 

J.  William  Cook,  of  Crane,  and  Chas.  V. 
Gray,  of  Hollister,  for  appellants.  0.  B. 
Sharp,  of  Forsyth,  for  respondents. 

BEVBLI/i;  J.  L  We  have  so  frequently 
and  harmoniously  ruled  on  the  question  pre- 
sented by  this  record  that  our  various  deci- 
sions have  become  a  fixed  rule  of  property, 
upon  which  all  persons  have  a  right  to  de- 
pend. We  have  declared  time  after  time,  and 
without  variation,  that,  absent  elements  of 
estoppel,  a  publication  directed  to  a  defend- 
ant by  initials,  instead  of  his  Christian  name, 
when  his  record  deed  appears  In  his  Chris- 
tian name.  Is  wholly  insufficient  to  confer  Ju- 
risdiction, and  a  Judgment  rendered  in  pur- 
suance thereof  is  absolutely  void.  Stevenson 
V.  Brown,  284  Mo.  182,  174  S.  W.  414;  GU- 
lingham  v.  Brown,  187  Mo.  181,  85  S.  W. 
1113;  Shuck  v.  Moore,  232  Mo.  656,  135  S. 
W.  59;  White  v.  Gramley,  236  Mo.  648,  139 
S.  W.  127;  Skelton  v.  Sackett,  91  Mo.  377, 
3  S.  W.  874 ;  Vincent  v.  Means,  184  Mo.  344, 
82  S.  W.  96;  Tamer  ▼.  Gregory,  151  Ma  100, 
62  S.  W.  234. 

The  only  thing  upon  which  respondents  re- 
ly to  bring  this  case  within  the  exception 
which  estoppel  creates  Is  the  fact  that,  after 
the  Judgment  was  rendered  and  the  proi)er- 
ty  was  sold,  one  of  the  three  record  owners 
wrote  a  letter  to  the  sheriff  in  which  he  sign- 
ed his  name  by  initials,  and  that  about  a 
year  after  the  sale  the  collector  issued  a  re- 
ceipt to  such  person  using  only  his  Initials 
and  transmitting  same  by  maU.  Minds  that 
are  curious  and  not  immediately  Impressed 
with  the  insufflclency  of  this  to  bring  the 
case  within  the  recognized  class  of  excep- 
tions are  referred  to  such  cases  as  Turner  v. 
Gregory,  151  Mo.  100,  52  S.  W.  234;  Shuck 
V.  Moore,  232  Mo.  649,  135  S.  W.  59 ;  Steven- 
son V.  Brown,  264  Ma  loc.  dt  188-190,  174 
S.  Wv  414. 

The  Judgment  should  be  reversed,  with  dl- 
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rectlons  to  enter  a  decree  for  appellants,  and 
to  adjndge  that  respondents  acquired  by  the 
sheriff's  deed  no  Interest  In  or  title  to  the 
property  involved.    It  ia  bo  ordered. 

FABIS,  P.  J.,  and  WAIiKEE,  J.,  concur. 


HOWARD  et  ux.  v.  SCARRITT  ESTATE  OO. 
(No.  17629.) 

(Supreme  Court  of  Missouri,  Division  No.   2. 
March  31,  1916.) 

L  Neouoence   ig=>141(ll)— Imputed   Neoli- 

GENCB— CONTRIBUTOBT  NBOUOENCE  OF  PaB- 
KNTS — iNSTBTICnONB. 

An  instruction  that  plaintiff  parents  could 
not  recover  for  the  death  of  their  child  if  the 
failure  by  either  of  them  to  watch  their  child  in 
an  elevator  contributed  "in  the  least  degree  to 
cause  the  accident,"  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Neeligence, 
Cent  Dig.  |$  395,  396 ;   Dec.  Dig.  <S=»f41(ll).] 

2.  Neglioesce  ®=>82— Gontbibutobt  Neou- 
oencb  as  Pboximate  Cause  of  Injury. 
The  quantum  of  contributory  negligence 
sufficient  to  prevent  recovery  must  be  such  as 
to  enter  into  and  form  the  direct,  producing, 
and  efficient  cause  of  the  casualty  without  which 
it  would  not  have  happened. 

[Ed.  Note. — For  other  cases,  see  NegUrence, 
Cent  Dig.  H  112-114;    Dec:  Dig.  <3=382.] 

8.  Neougence  «=>141(11)— Imputed  Nesu- 
OENCE  or  Ciau>'8  Pabbhts— Inbtbuotiohb. 
In  an  action  for  death,  in  a  passenger  ele- 
vator, of  a  four  year  old  child  accompanied  bjr  its 
parents,  defendant  was  entitled  to  instructions 
as  to  the  care  or  carelessness  of  the  parents  af- 
fecting recovery. 

[Hid.  Note. — For  other  cases,  see  Negligence, 
Cent  Wg.  ii  395,  396 ;    Dec.  Dig.  «=>f41(ll).] 

4.   NEOLIGENCE  <8=!>96— CONTBIBUTOBT  NEOU- 
GENCE— Cabs  of  Children. 

Where  a  young  child  accompanied  by  its 

parents  waq  killed  in  a  passenger  elevator,  it 

was  not  negligence  that  both  parents  did  not 

guard  it. 
[Ed.  Note. — For  other  cases,  see  Negligence, 

Cent  Dig.  8|  157-161 ;   Dec.  Dig.  <©=>96.] 

6.  Carriers  <S=280(4)— Injxtbies— Elevatobs 

—Care  Required. 

That  elevator  shaft  doors  causing  the  in- 
jury were  operated  in  the  usual  and  customary 
way  that  this  and  other  similar  elevators  and 
doors  were  operated  would  not  necessarily  re- 
lieve defendant  from  liability. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1002, 1117;  Dea  Dig.  <3s3280(4).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  T.  J.  Seehom,  Judge. 

Action  by  Frank  Howard  and  wife  againBt 
the  Scarrltt  Estate  Company.  From  an  order 
granting  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Plaintlffa,  who  are  husband  and  wife,  sned 
the  defendant,  a  corporation,  engaged  in 
Kansas  City  in  operating  an  office  building, 
for  the  alleged  negligent  kilUng  of  their  in- 
fant son  in  a  paasenger  elevator  In  said 
building.  Union  trial  the  Inry  found  for 
defendant  whereupon  the  court  granted 
plaintiffs  a  new  trial  and  defendant,  ap- 
pealed.    The  amount  sued  for  being  flO,- 


000  and  within  our  Jurisdiction,  the  case 
is  here.  This  is  the  second  appeal  in  this 
case.  Heretofore  it  was  tried  and  plaintiffs 
had  judgment  for  f5,000.  Thereon  an  appeal 
was  taken  to  the  Kansas  City  Court  of  Ap- 
peals, wherein  for  errors,  the  case  was  re- 
versed and  remanded.  Howard  v.  Scarrltt 
Estate  Co.,  161  Mo.  App.  552,  144  S.  W.  185. 
The  facts  upon  the  instant  appeal,  so  far  as 
they  are  pertinent,  do  not  so  greatly  differ 
from  those  shown  upon  the  first  trial  and  set 
out  In  the  report  of  this  case  in  Howard  v. 
Scarrltt  Estate  Company,  supra,  as  to  make 
It  necessary  to  again  use  space  In  reciting 
them.  They  have  been  published  onoe  and 
the  curious  may  read  them  in  the  book  dted 
above.  Upon  the  Instant  trial  the  testimony 
tended  to  show  that  the  operator  of  the  ele- 
vator In  question  had  given  the  two  sliding 
doors  (which  closed  the  entrance  to  the  ele- 
vator shaft)  a  shove  with  one  hand  wblle  he 
threw  the  starting  lever  over  with  the  other. 
The  starting  apparatus  was  equipped  with 
five  electrical  contact  points,  the  office  of 
which  was  to  start  the  car  with  different  de- 
grees of  rapidity,  increasing  till  the  last 
point  of  contact  was  reached,  which  gave  a 
very  rapid  movement  to  the  car.  The  effect 
of  audi  contemporaneous  closing  of  the  slid- 
ing doors  and  throwing  on  of  the  speeds  so 
rapidly  accelerated  the  car  as  that  It  was  al- 
ways some  six  or  eight  feet  above  the  floor 
before  the  doors  had  time  to  become  closely 
shut.  There  was  some  testimony  offered  by 
plaintiffs  from  the  operator  of  the  elevator 
in  questicm,  as  well  as  from  other  witnesses 
engaged  in  operating  elevators  in  the  same 
building  and  in  similar  buildings,  that  the 
method  thus  pursued  in  closing  the  doors  In 
question  in  the  instant  case  and  In  contem- 
poraneously starting  the  elevator  cage  was 
the  usual  and  customary  way  of  so  operating 
these  appliances.  Upon  the  trial  an  In- 
struction was  offered  by  defendant  and  given 
by  the  court  upon  this  phase  of  the  case. 
This  instruction  vrlll  be  found  set  ont  at 
length  In  the  opinion  herein  in  connection 
with  the  discussion  of  its  alleged  Incorrect- 
ness. l%e  court,  also,  upon  the  trial  of  the 
case,  gave  an  instruction  upon  the  theory  of 
the  alleged  contributory  negligence  of  plain- 
tiffs herein  in  failing  to  properly  guard  ttie 
child  while  he  was  riding  in  the  elevator 
and  just  before  he  fell  through  and  waa  kill- 
ed. This  instruction  will  also  be  foand  In 
the  oidnlon,  and  so  we  need  not  set  It  forth 
here. 

Boyle  &  Howell,  Joseph  S.  Brooks,  and 
George  U  Boyle,  all  Cft  Kansas  City,  tor  ap- 
pellant Ellis,  Cook  &  Bamett,  of  Kansas 
City,  for  respondents. 

FARIS,  p.  J.  (after  stating  tbe  facts  as 
above).  The  new  trial  herein  was  granted 
"on  account  of  error  in  instructions."  Of 
this  error,  or  errors,  no  further  and   more 
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definite  spedflcatlonB  are  farnUihed  us.  Conn- 
sel  for  appellant  broadly  urge  that  Instmc- 
tlons  7  to  13,  Indnslve,  given  for  defendant, 
are  eacb  the  law,  dtlng  as  as  proof  of  the 
faith  which  la  In  them  to  the  caae  of  Mlnnler 
T.  RaUroad,  167  Mo.  loc.  dt  120,  66  S.  W. 
1072,  and  to  two  cases  In  the  Coorta  of  Ai>- 
peals:  Spencer  t.  Bmner,  126  Mo.  App.  loc. 
dt  102,  108  8.  W.  S7S,  and  Bninke  v.  Tele- 
graph Go.,  116  Mo.  App.  loc.  dt  89,  90  S.  W. 
753.  These  cases  are  not,  In  our  Tlew,  au- 
thority soffldent  to  snstaln  all  seven  of  the 
Instmcttons  complained  of;  some  one  or 
more  of  which  mnst  have  been  held  In  mind 
by  the  court  below. 

[1]  Among  others  the  court  nisi  gave  for 
the  defendant  this  instructioa,  numbered  10 
in  the  record,  to  wit: 

"The  court  instracts  the  jury  that  luaamuch 
as  the  son  of  plaintiffs  was  a  child  of  tender 
years,  it  was  their  duty  at  all  times  to  guard 
and  look  after  him,  and  that  it  was  the  duty  of 
the  parents  to  take  care  for  their  diild  in  propor- 
tion to  the  dangers  of  hia  surroundinga,  and  if 
yoa  believe  irom  the  evidence  that  plaintiffs,  or 
either  of  them,  failed  to  watch  and  care  for  their 
child  in  manner  and  form  as  defined  by  these  in- 
Ktrnctions  in  the  elevator  in  question,  and  that 
■uch  failnre  on  the  part  of  the  parents,  or  either 
of  them,  contributed  in  the  least  degree  to  cause 
the  accident  to  their  child,  then  plaintiffs  can- 
not recover  in  this  suit,  and  it  la  your  duty  to 
return  a  verdict  for  defendant" 

We  think  It  Is  evident  from  a  mere  casual 
reading  that  the  above  Instruction  Is  erro- 
neous, and  that  the  giving  of  It  alone  was 
a  sufBdent  warrant  for  the  action  of  the 
learned  court  In  setting  aside  the  verdict  for 
defendant  For  It  will  be  seen  that  the  Jury 
are  advised  by  this  Instruction  that  If  the  fail- 
ure of  either  of  the  parents  of  the  dead  child 
to  guard  him  and  look  after  him  "contributed 
in  the  least  degree"  to  the  happening  of  the 
"accident"  to  the  child,  then  the  finding 
should  be  for  defendant 

[2]  It  Is  not  the  law  that  the  least  neg- 
ligence of  him  who  is  hurt  will  excuse  an 
otherwise  guilty  tort-feasor  for  his  negligent 
act  Moore  v.  Railroad,  126  Mo.  loc.  dt  277, 
29  S.  W.  9;  Gates  v.  Railroad,  168  Mo.  loc. 
cit.  548,  68  S.  W.  906,  58  L.  R.  A.  447  It  Is 
plain  (and  It  has  so  been  ruled)  that  to  hold 
otherwise  would  be  to  hold  that  there  exists 
in  this  state  the  doctrine  of  comparative 
negligence,  a  doctrine  which  has  been,  when 
sought  to  be  Invoked,  always  expressly  re- 
pudiated. Hnrt  v.  Railroad,  94  Mo.  loc.  dt. 
264,  7  S.  W.  1,  4  Am.  St  Rep.  374;  Gates  v. 
Railroad,  supra.  The  rule  as  to  the  quantum 
of  contributory  negligence  which  Is  sufficient 
to  prevent  recovery  is  that  It  must  be  such 
as  to  enter  into  and  form  the  direct,  pro- 
ducing, and  effident  cause  of  the  casualty, 
and  absent  which  the  casualty  would  not 
have  happened. 

[3]  The  unfortunate  facts  of  this  casualty 
present  a  peculiarly  difficult  case  In  which 
to  apply  the  doctrine  of  contributory  negU- 
gencfc  The  drcnmscrlbed  area  In  whldi  the 
dhild  and  bis  parents  were  cwflned  and  the 


closeness  of  the  difld  to  the  door  opening 
were  such  that  a  mere  step  may  have  caused 
his  faU  and  death.  We  think,  however  that 
defendant  was  entitled  to  have  this  Issue 
presented  to  the  Jury  by  a  proper  Instruction. 
We  are  convinced  that  the  instruction  given 
was  Improper. 

[4]  In  addition  to  the  error  above  pointed 
out  this  instruction  put  upon  plaintiffs'  too 
great  a  burden  of  care.  It  might  well  be 
proiwr  to  leave  to  the  Jury  the  question  of 
the  care  61  one  parent,  but  to  say  to  the 
Jury,  as  this  instruction  in  effect  does,  that 
unless  both  parents  were  guarding  the  child 
no  recovery  could  be  had  was,  in  a  practical 
sense,  to  Instruct  the  Jury  to  find  for  de- 
fendant If  both  parents  were  negligent  In 
performing  tJtie  duty  of  guarding  the  diild, 
then  no  recovery  should  be  had;  but  one 
parent  at  a  time  ought  to  be  all  the  guard  a 
four  year  old  child  needs  in  order  to  ride 
safely  in  a  passenger  elevator. 

[I]  U.  While  it  necessarily  results  that 
this  case  must,  for  the  error  noted  above, 
be  affirmed  and  remanded  for  the  new  trial 
properly  granted  by  the  learned  trial  court, 
It  may  tte  well  to  say  that  in  our  (pinion 
instruction  9  was  likewise  erroneous.  This 
instruction  reads  thus: 

"The  court  instructs  the  Jury  that  if  you  be- 
lieve from  the  evidence  the  elevator  doors  to  the 
elevator  shaft  were  operated  at  the  time  in  ques- 
tion in  the  usual  and  customary  way  that  this 
and  other  similar  elevators  and  doors  in  this 
and  other  buildings  are  operated,  then  you 
should  not  find  that  defendant  was  negligent  at 
the  time  in  question  in  the  operation  thereof, 
and  your  verdict  should  be  in  favor  of  defend- 
ant.''^ 

If  the  matter  of  time  and  manner  of  clos- 
ing a  door  to  an  elevator  shaft  were  a  pe- 
cuiiarly  Intricate  one,  which,  by  reason  of 
its  abstruseness,  the  populace,  lacking  sden- 
tlflc  knowledge,  are  unable  to  grasp  and 
know  and  understand,  then  evidence  of  ex- 
perts as  to  the  safeness  or  unsafeness  of  a 
given  method  of  operation  might  be  permis- 
sible, and  an  Instruction  based  on  such  tes- 
timony be  allowable.  But  no  such  case  Is 
presented.  Rather  is  this  a  case  analogous 
in  all  substantial  respects  as  to  this  feature 
to  that  of  Hughes  v.  RaUroad,  127  Mo.  447, 
at  page  454,  30  S.  W.  127,  at  page  129,  where- 
in it  was  said: 

"The  giving  of  the  instruction  would  amount 
to  the  assertion  that  a  custom,  however  danger- 
ous  to  human  life  it  might  be,  bad  it  been  pur- 
sued for  a  period  of  eight  months  by  defendant 
without  injury  to  any  one  up  to  the  date  of  the 
injury  complained  of,  might  be  interposed  as  a 
defense,  by  the  party  exercising  it  from  the 
consequences  of  its  dangerous  continuance.  The 
duty  enjoitied  upon  defendant  to  exercise  care, 
caution,  and  vigilance  is  not  dependent  upon  the 
fact  that  on  some  former  occasion  a  like  injury 
had  hapiiened  at  this  exact  place,  and  under 
similar  drcumstances  and  conditions.  The  act 
itself  was  dangerous.  The  consequences  of  it 
could  have  been  reasonably  foreseen,  and  in- 
juries from  it  reasonably  been  avoided,  only  by 
the  exercise  of  the  greatest  care  on  part  of  de- 
fendant to  warn  all  persons  on  Its  platform  to 
be  on  the  lodtout" 
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Conceding  that  a  rule  similar  to  that  stat- 
ed In  the  above  Instruction  exists  In  matters 
demanding  expert  exposition,  and  likewise 
as  to  the  duty  of  the  master  to  furnish  only 
customarily  used  appliances,  and  not  the 
very  best  and  newest  and  most  improved  ap- 
pliances to  an  employ^,  we  yet  do  not  think 
it  can  apply  in  a  case  like  this.  Reichla  v. 
Gruensfelder,  52  Mo.  App.  48;  Peterson  v. 
Railroad,  211  Mo.  498,  111  S.  W.  37 ;  Penney 
V.  Stockyards  Co.,  212  Mo.  309,  111  S.  W.  79. 

The  question  of  the  degree  of  duty,  if  any, 
which  defendant  owed  to  plaintiffs  upon  the 
facts  is  not  raised  here  by  appellant,  and 
while  respondent  tacitly  calls  It  to  our  at- 
tention, we  are  not  for  that  called  on  to  dis- 
cuss It.  But  pass  it,  saying  simply  that  it 
Is  not  before  us  upon  the  record.  If  it  was 
ever  in  the  case,  it  has  been  waived  in  this 
review. 

It  resnlts  from  what  is  said  that  the  ac- 
tion of  the  learned  trial  court  in  granting 
a  new  trial  was  correct,  and  that  the  case 
should  be  a£9rmed,  and  remanded  for  the 
new  trial  properly  ordered  by  the  court  nlsL 
Let  this  be  done.    All  concur. 


WIUJAMIS  V.  UNITED  STATB3S  EXPRESS 
CO.     (No.  17637.) 

(Supreme  (3ourt  of  Missouri,  Division  No.  2. 
March  31,  1916.) 

1.  Courts    <S=>231(23)  —  Supbh!MB    Coubt   of 

MlSSOUai  —  CONSTITUTIONAI.      QUKBTIONB  — 

Mode  of  Raising. 

A  constitutional  question  not  raised  by  ap- 
pellant, but  by  which  respondent  secured  a  new 
trial  in  the  court  below,  does  not  give  the  Su- 
preme Court  jurisdiction  on  appeal  of  a  case 
not  otherwise  within  its  appellate  jurisdiction. 

[Eld.  Note.— For  other  cases,  see  Courts,  C6nt 
Dig.  S  658;    Dec.  Dig.  <8=>231  (23).] 

2.  Courts    <S=»231(e)  —  CSoubt   of   Appeai,— 
Missouri. 

Courts  of  Appeals  may  not  construe  the 
Constitution  or  declare  a  statute  unconstitu- 
tional. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  8  658;    Dec.  Dig.  «=>231(6).] 

3.  OONSTlTHTIONAr.      LAW      $=»26 — CONSTBUC- 

TION — VAUDITY  OF  Leqislatiow. 

The  Legislature  may  pass  auy  statute  fed- 
eral questions  aside)  not  forbidden  by  the  Con- 
stitution. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  30 ;   Dec.  Dig.  e=»26.] 

4.  COTJBTS    «=»231(22)  —  Supreme    Court   of 
Missouri- CoNSTiTDTiONAL    Questions. 

Where  statutes,  the  validity  of  which  is 
not  questioned,  govern  a  case,  it  is  not  appeal- 
able to  die  Supreme  Court  as  involving  a  con- 
stitutional question. 

fEd.  Note. — For  other  cases,  see  Courts,  CSvat. 
Dig.  §  658;    Dec.  Dig.  «e=5231(22).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   James  B.  Goodrich,  Judge. 

Action  by  H.  B.  Williams  against  the 
United  States  Express  Company.  From  an 
order  granting  a  new  trial,  plaintiff  appeals. 
Transferred  to  Kansas  City  Court  of  Appeals. 


T.  A.  Wltten,  of  Kansas  City,  tot  appel- 
lant 

FARTS,  P.  J.  Plaintiff  sued  defendant  In 
the  circuit  court  of  Jackson  county  for  $141.- 
85,  and  had  judgment  for  that  sum.  Some 
of  the  facts  will  be  set  out  in  our  discussion 
of  the  case.  Such  others  as  are  necessary 
to  an  nnderstanding  of  what  we  shall  say, 
run  thus:  Defendant  was  sued,  summoned, 
and  served  as  a  corporation.  It  appeared 
specially,  and,  averring  that  it  Is  a  foreign 
jolnt-stoCk  company  and  not  a  corporatlcHi, 
moved  to  quash  the  summons.  This  motion 
was  overruled.  Thereafter  plaintiff  had  the 
sheriff  to  amend  his  return  so  as  to  show 
service  on  defendant  as  a  Joint-stock  com- 
pany, and  a  default  was  noted.  Subsequently 
plaintiff  amended  Ills  x>etItion  to  show  the 
fact  that  defendant  Is  a  corporation  and  a 
Joint-stock  company.  After  the  making  of 
both  of  said  amendments  and  pending  the 
holding  of  the  case  under  advisement,  defend- 
ant appeared  and  filed  Its  demurrer  to  the 
petition,  for  that:  (a)  Plaintiff's  petition  is 
Insufficient ;  and  (b)  defendant  is  not  a  suable 
legal  entity ;  which  demurrer  was  over- 
ruled, and,  defendant  pleading  no  farther. 
Judgment  nil  dicit  was  rendered  for  plain- 
tiff for  the  sum  prayed  for.  The  trial  court, 
on  motion  of  defendant,  set  this  Judgment 
aside  and  granted  a  new  trial  to  defendant, 
whereupon  plaintiff  appealed. 

[1]  It  Is  urged,  tacitly  at  least,  that  we 
have  Jurisdiction  l>ecause  construction  of  the 
Constitution  is  Involved.  Let  us  see  If  this 
be  so.  Respondent  complains  for  the  first 
time.  In  Its  motion  for  a  new  trial,  that  sec- 
tion 28,  art.  2,  of  the  Constitution  was 
violated,  for  that,  being  entitled  to  a  trial  by 
jury,  it  was  denied  the  same.  But  respondent 
got  a  new  trial,  and  it  did  not  appeal.  If  it 
got  such  appeal  on  any  constitutional  ground 
deemed  erroneous  by  appellant,  then  appel- 
lant ought — as  he  did  not — ^to  have  raised 
that  point  In  his  appeal;  failing  to  do  so, 
the  constitutional  question  mooted  by  re^Mud- 
ent  falls  out  of  the  case.  So  that  It  does  not 
lie  In  the  mouth  of  respondent  to  urge  any 
denial  of  a  constitutional  right  In  such  wise 
as  to  confer  jurisdiction  in  us.  Touching  the 
right  of  appellant  to  raise  a  constitutional 
question,  we  note  that  the  record  nowhere 
refers  to  the  Constitution,  except  It  Is  giveo 
in  narrative  form  as  the  reason  for  the  ac- 
tion of  the  court  nisi  in  sustaining  the  mo- 
tion for  a  new  trial,  that: 

"While  the  court  is  of  the  opinion  that  the 
constitutional  and  statutory  provisions  of  this 
state,  making  joint-stock  companies  corpora- 
tions, are  applicable,  the  Kansas  City  Court  of 
Appeals  has  decided  that  a  joint-stou  eompaaj 
cannot  be  sued  as  such." 

In  other  words,  the  learned  conrt  niii 
inferably  says  that  while  it  Is  of  opinion  that 
section  11,  art  12,  of  the  Constitntiwi  of 
Missouri   makes   defendant   a    oorporattoi^ 
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thougji  It  avers  Itself  to  be  a  Jctot-stodc  C(8n- 
pany,  the  KanBas  City  Court  of  Appeals  has 
held  to  the  contrary  in  some  other  cases. 
Taking  Judicial  notice  of  the  llmltatlona  of 
jarlEMlictlmi  In  a  Court  of  Appeals  In  the 
matter  of  passing  upon  a  constitutional  ques- 
tion, we  are  not  able  to  see  wherein  the 
Constitution  Is  involved.  We  can  see  where- 
in section  2863,  R.  S.  1909,  which,  mutatis 
mutandis  Is  in  the  exact  words  of  the  Con- 
stitution, was  held  In  mind  by  the  court  nisi 
and  is,  It  may  be.  Involved.  This  section 
declares  that: 

"The  term  'corporation'  as  used  in  this  chap- 
ter [chapter  33]  snail  be  construed  to  include  all 
joint-stock  companies  or  associations  having  any 
powers  or  privileges  not  possessed  by  individuals 
or  partnerships. 

It  may  also  be  true  that  the  construction 
of  section  2090,  which  prima  facie  seems 
to  put  Joint-stoclc  companies  and  corporations 
in  the  same  category,  for  the  purposes  of 
chapter  33,  and  likewise  section  1760,  which 
provides  for  the  manner  of  service  of  pro- 
cess on  joint-stock  companies,  may  be  In- 
volved. This  latter  section  was  lately  amend- 
ed (Laws  1916,  p.  225),  ai>parently  In  a  metic- 
ulous legislative  effort  to  resolve  the  exact 
situation  here  present.  Whether  an  amend- 
ment was  In  fact  necessary  we  need  not  rule. 
But  the  statutes,  supra  (sections  1760,  2990, 
2963.  R.  S.  1909),  seem  to  us  to  stand  between 
the  court  and  the  Constitution.  Till  said 
sections  have  been  construed  by  declaring 
that  joint-stock  companies  are  not  for  the 
uses  and  pnr];>o8es  of  chapter  83  and  diapter 
21  In  the  same  category  as  corporations,  no 
need  arises  In  oar  opinion  to  construe  the 
Constitution.  Every  qnestlcm  in  thia  case 
can  be  determined  wltbont  reference  to  any 
provision  of  the  Constitution.  In  such  situa- 
tion we  have  no  jurisdiction,  since  this  case 
falls  otherwise  among  those  cases  wherein 
our  jurisdiction  Is  referable  alone  to  a  con- 
stitutional question.  Brooldlne,  etc.,  Oo.  v. 
Evans,  238  Mo.  599,  142  S.  W.  319. 

[2]  If  there  is  a  constitutional  question  in 
this  case,  it  got  Into  It  solely  by  virtue  of  the 
declaration  of  the  learned  judge  nisi  that  be 
felt  constrained  to  follow  the  ruling  of  the 
Kansas  City  Court  of  Appeals  In  certain 
cases  (Adams  Express  Co.  v.  Metropolitan 
Street  Ry.  Co.,  126  Mo.  App.  471,  103  8.  W. 
583 ;  Metropolitan,  etc..  Railway  Co.  v.  Adams 
Express  Co.,  146  Mo.  App.  371, 130  S.  W.  101), 
wherein  said  Court  of  Appeals  had,  however, 
seemingly  not  considered  the  effect  of  certain 
constitutional  and  statutory  provisions,  which 
had  the  effect  (at  least  in  the  view  of  the 
learned  trial  court)  to  place  joint-stock  com- 
panies in  the  same  category  as  corporations 
for  the  purposes  of  suing  and  being  sued. 
If  tbis  be  so,  then  the  trouble  is  not  with 
the  Constitution,  but,  as  stated  above,  with 
the  statutes  now  existing  (sections  1760,  2963, 
2990),  or  for  (the  then)  lack  of  any  statute 
expressly  providing  for  the  manner  in  which 
Jtrfnt-stock  companies  may  sue  and  be  sued  In 


this  state.  The  Kansas  City  Court  of  Appeals 
has  the  same  right  to  ccHUtrae  the  above  sec- 
tions of  the  statute,  or  any  other  sections 
thereof  as  we  have,  and  in  all  cases  otherwise 
falling  within  Its  jurisdiction,  It  construes 
any  statute  authoritatively.  It  may  not,  of 
course,  construe  the  Constitution,  nor  declare 
a  statute  to  be  unconstituticsial.  As  we 
understand  the  situation  here  It  has  not  so 
ruled.  The  learned  trial  court  thought  It  his 
duty  to  follow  the  Adams  IBlxpress  Company 
Cases,  supra,  though  seemingly  doubtful  of 
the  correctness  thereof,  and  though  fearing 
that  what  he  deemed  to  be  the  bearing  of  the 
Constitution  upon  the  matter  In  hand  had 
been  overlooked  in  those  cases  and  might 
again  be  overlooked  in  the  case  at  bar.  In 
short,  so  far  as  we  find  ourselves  able  to 
appreciate  the  point  made,  this  case  is  here 
because  the  learned  court  and  counsel  believ- 
ed the  Court  of  Appeals  had  filled  to  give 
effect  to  a  section  of  the  C!onstitutlon  in  two 
prior  cases,  and  they  feared  that  it  might 
do  so  again.  The  suggested  constitutional 
point  is  not  within  the  Issues  of  the  case; 
so  we  are  not  permitted  to  assume  jurisdic- 
tion. Moler  ▼.  Whlsman,  243  Mo.  671,  147  S. 
W.  985,  40  I*  R  A.  (N.  S.)  629,  Ann.  Cas. 
lOlSD,  392.  As  we  stated  before,  when  the 
Court  of  Appeals  shall  have  ruled  whether 
our  statutes  provide  for  the  manner  in  which 
joint-stock  companies  shall  be  sued,  and  then 
shall  rule  if  that  manner  was  followed  here, 
this  case  will  be  decided  without  any  occa- 
sion to  construe  the  Constitution,  or  to  as- 
certain whether  any  existing  statute  con- 
travenes the  Constitution. 

[3]  Since  our  Constitution  is  a  limitation  of 
power  and  not  a  grant  thereof,  the  Legls^ 
lature  may  pass  any  statute  (federal  ques- 
tions aside,  of  course),  which  the  Constitu- 
tion does  not  forbid.  So,  it  necessarily  fol- 
lows that  constitutional  questions  present 
themselves  only  from  two  general  angles,  viz., 
is  a  constitutional  provision,  absent  any  stat- 
ute whatever,  self-enforcing,  or,  does  any 
given  statute  in  controversy  contravene  the 
Constitution?  Sometimes  we  are  asked  to 
construe  the  language  of  the  organic  law 
itself,  but  in  such  case  such  construction 
is  ordinarily  but  a  means  to  <me  of  the  ends 
above  noted. 

[4]  No  party  -  raised  below,  nor  did  the 
court  itself,  raise  a  question  as  to  the  valid- 
ity of  any  statute  whatever;  nor  is  there 
any  question  possible  as  to  any  appllcatory 
part  of  the  Constitution  being  self-enforcing, 
since  there  Is  an  existing  statute  in  the  very 
words  of  the  Constitution,  the  constitution- 
ality vel  non  of  whldi  is  herein  nowise  rais- 
ed. If  this  statute  and  others  mentioned  by  us, 
or  others  found  in  the  books,  do  not  reach  and 
solve  appellant's  troubles,  the  matter  is  ended. 

It  follows  that  jurisdiction  of  this  case  lies 
in  the  Kansas  City  Court  of  Appeals,  to 
which  court  we  order  that  It  be  transferred. 
All  concur. 
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MIIXOSR  r.  BOtfliWARS)  et  al.    (CX)X,  Inter- 
vener).    (No.  17404.) 

(Supreme  Oourt   of  Missouri,  Division   No.  2. 
March  31,  1916.) 

Pabths    ®=>40(2)  —  Intkbvknbb»— Statxjt»— 

"INTEBEST  l.V  THB  CONTROVKBST." 

Laws  1873,  p.  48,  enacted  to  establish  evi- 
dence of  title  to  real  property,  provided  by  sec- 
tion 3  (Rev.  St.  1900,  |  2541)  that  any  person 
claiming  an  interest  or  estate  in  the  land  ad- 
verse to  that  alleged  in  the  petition  might  be 
made  a  party.  Rev.  St  1909.  |  2635,  provides 
for  suits  to  quiet  title,  in  which  all  interests 
a>ay  be  determined,  and  states  the  effect  of  the 
judgment,  and  section  8086  declares  that  the 
provisions  of  the  Revised  Statutes,  so  far  aa 
they  are  the  same  as  those  of  prior  laws,  shall 
be  construed  as  a  continuation  of  such  laws. 
Section  1733  provides  that  persons  in  unity  in 
interest  must  poin  as  plaintiffs,  and  that  on 
failure  to  so  join  they  may  be  made  defendants, 
and  section  1732  provides  that  any  person  may 
be  a  defendant  who  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  _  party  to  a  complete  determination, 
and  that  in  actions  to  recover  the  possession  ol 
real  estate  any  person  claiming  title  or  right  ot 
possession  may  be  made  a  defendant.  PlaintifF. 
suing  to  auiet  title  under  section  2535,  alleged 
title  by  adverse  possession  under  claim  or  color 
of  title,  and  that  defendant's  record  title  was 
of  no  force,  and  asked  for  a  determination  of 
the  rights  of  the  parties  but  not  for  the  pos- 
session of  the  land.  Held,  that  a  party  filing  an 
answer  alleging  title  in  himself  to  a  part  of  the 
land  by  adverse  possession  was  improperly  al- 
lowed to  intervene  as  a  party  defendant,  as  sec- 
tion 2541  hnd  no  application  to  section  2535,  as 
the  intervener  had  no  interest  "in  the  controver- 
sy," and  was  not  a  necessary  party,  and  as  the 
suit  was  not  a  suit  for  the  possession. 

raid.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  H  62,  67;   Dec.  Dig.  <8=»40(2).] 

Appeal  from  Circuit  Court,  Osage  County ; 
R.  A.  Breuer,  Judge. 

Proceeding  to  quiet  title  by  Warren  M. 
MUler  against  George  Boulware  and  others, 
in  which  Wm.  T.  Cox  Intervened  as  a  party 
defendant  Judgment  for  plaintiff  and  tqt 
the  Intervener,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  direction  to  enter 
Judgment  for  the  plaintiff  against  the  original 
defendants. 

This  Is  a  proceeding  to  quiet  title  under 
section  2536,  R.  S.  1909.  The  petition,  among 
other  things,  contains  the  following: 

"For  cause  of  action  plaintiff  says  that  he  is 
the  absolute  owner  of  the  south  one-half  of  the 
northwest  %,  section  35,  township  43,  range 
7,  all  situate  In  Osage  county,  in  the  state  of 
Missouri,  he  and  those  under  whom  he  claims 
having  acquired  title  to  said  realty  by  actual, 
peaceable,  open,  and  continuous  and  adverse  pos- 
session thereof  for  more  than  30  years  next 
preceding  the  filing  of  this  suit  and  under  claim 
and  color  of  title  thereto;  that  the  above-nam- 
ed George  Boulware  is  the  apparent  owner  of 
record  to  said  land  by  deed  duly  entered  of 
record  in  Osage  county,  Mo^  deed  records  by 
purchase  from  one  George  Mann,  who  entered 
said  land  in  the  year  1833,  as  shown  by  the 
Osage  county  records ;  that  whatever  title  said 
Boulware  ever  had  has  long  since  passed  away 
by  reason  of  long  possession  under  claim  of 
title  as  aforesaid,''^ 


It  prays  for  a  determination  of  tbe  rtg;bt8 
of  the  parties,  but  does  not  ask  Cor  tbe  pos- 
session of  the  land. 

Respondent  Cox,  on  his  own  motion,  arr«r 
plaintiff's  objection,  was  made  a  party  de- 
fendant, and  filed  an  answer  In  wtalcli  be 
alleged  title  in  himself  to  a  part  of  the  land 
(describing  that  part)  by  adverse  possession. 
Plaintiff  moved  to  strike  out  that  answer, 
but  the  motion  was  overruled.  There  was 
judgment  in  favor  of  respcmdent  as  to  the 
part  claimed  by  him,  and  judgment  in  favor 
of  the  plaintiff  as  to  tbe  residae.  The  plain- 
tiff has  appealed. 

VoehoU  &  Monroe,  of  Linn,  for  appellant. 
Gove  Se  Davidson,  of  Linn,  for  re^iondents. 

BOY,  C  (after  stating  the  facts  as  above). 
Defendant  Cox,  respondent  here,  was  Im- 
properly made  a  party  to  this  suit  He  claims 
the  right  to  be  made  such  party  under  sec- 
Uons  1732,  1733,  and  2541.  R.  S.  1909. 

The  writer  was  at  first  of  tbe  opinion  that 
the  latter  section  authorized  Cox  to  be  made 
a  defendant,  but  his  attention  has  been  called 
to  the  fact  that  such  section  was  originally 
enacted  in  1873  (Laws  1873,  p.  49,  i  3)  as  a 
part  of  an  act  .entitled  "An  act  to  establish 
evidence  of  title  to  real  property,  and  to 
restore  the  records  of  tbe  same,  and  to  pro- 
vide for  the  recording  of  deeds."  Section  1 
of  that  act  provided  that  persons  whose  deeds 
or  other  evidence  of  title  are  lost  or  destroy- 
ed may  Iiave  their  title  to  the  land  adjudged 
to  them.  Section  8,  tbe  original  of  our 
present  section  2541,  provides  that  any  per- 
son claiming  an  interest  or  estate  In  tbe 
lands'  adverse  to  tliat  alleged  in  tbe  peti- 
tion may  be  made  a  party  defendant,  and 
that  the  decree  rendered  In  such  cause  shall 
be  conclusive  against  tbe  iwrties  to  the  suit, 
and  shall  be  prima  facie  evidence  against 
all  other  persons. 

In  the  connection  in  which  section  2541  ap- 
pears In  our  Revised  Statutes  it  seems  to  ap- 
ply to  proceedings  under  section  2535  to  quiet 
title.    Section  8086,  IL  S.  1900,  provides  that: 

"Tbe  provisions  of  the  Revised  Statutes.  ■• 
far  as  they  are  the  same  as  those  of  prior  laws, 
shall  be  construed  as  a  continuation  of  socb 
laws  and  not  as  new  enactments." 

Section  2641  had  no  application  to  sec- 
tion 2635  prior  to  the  revision,  and,  for  that 
reason,  can  have  none  now.  Section  llXi. 
R.  S.  1909,  provides  that  persons  who  are 
united  in  Interest  must  Join  as  plaintiff,  and 
that.  In  case  of  a  failure  of  one  ot  such  pei^ 
sons  to  consent  to  be  plaintiff,  he  may  be 
made  a  defendant  That  section  does  not 
justify  making  Cox  a  defendant  herein.  He 
iB  not  united  in  interest  with  any  other  party 
to  the  suit  Section  1732  does  not  autborixe 
making  the  respondent  a  party  defendant 
herein.  There  are  three  classes  of  persons 
provided  for  in  that  section:  (1)  Those  having 
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or  claiming  an  Interest  In  the  oontroTersy 
advene  to  the  plaintiff;  (2)  those  who  are 
necessary  parties  to  a  complete  determination 
or  settlement  at  the  qnestlcm  Involved  there- 
in; (3)  The  landlord  and  tenant  and  "any 
perscm  claiming  title  or  right  of  possession 
to  real  estate"  may  be  made  defendants  In  a 
suit  for  the  possesslm  ot  sach  real  estate. 
We  wlU  c<m^der  those  classes  of  persons 
In  the  order  named. 

1.  This  respondent  Is  not  of.  the  first  class. 
In  Cape  Girardeau  8.  W.  Ry.  Co.  v.  Hatt<m, 
102  Mo.  48,  14  S.  W.  763,  the  coonty  Judges 
bad  executed  a  deed  purporting  to  convey  a 
large  tract  of  land  from  the  county  to  the 
railroad  company.  That  deed  was  placed  In 
escrow  In  the  hands  of  one  of  the  judges.  The 
railroad  company  sued  the  judges  of  the  coun- 
ty court  to  determine  its  rights  to  the  deed. 
It  did  not  make  the  county  a  defendant.  It 
was  held  that  the  county  was  prc^perly  made 
a  defendant  on  Its  own  motion,  because,  as 
there  stated,  It  was  "the  real  party  in  Inter- 
est." It  should  be  kept  In  mind  that  the  deed 
purported  to  be  executed  by  the  county  and 
to  convey  the  land  of  the  county ;  consequent- 
ly Its  delivery  to  the  grantee  therein  was  a 
matter  In  which  the  county  was  deeply  In- 
terested. If  that  deed  had  been  made  be- 
tween the  parties  other  than  the  coonty, 
though  it  purported  to  convey  the  county 
land,  the  county  would  not  have  been  inter- 
ested in  the  controversy  as  to  such  deed. 
The  fact  that  the  county  owned  the  land  did 
not  of  Itself  make  It  a  proper  party  defend- 
ant, but  that  fact,  coupled  with  the  additional 
one  that  It  was  a  party  to  the  deed,  gave 
It  an  Interest  In  the  controversy.  In  this 
cause  Gox  claimed  and  actually  owned  a 
part  of  the  land  by  adverse  possession.  He 
had  no  paper  title  from  anybody,  and  had  no 
Interest  in  any  controversy  between  other 
parties  as  to  such  paper  title.  If  he  had  re- 
mained out  of  the  suit,  a  decree  therein 
would  have  had  no  effect  whatever  on  his 
rights.  He  neither  claimed  nor  possessed  any 
Interest  In  the  controversy. 

2.  The  respondent  was  not  a  necessary 
IMirty  to  a  determination  or  settlement  of  the 
qaestlon  Involved.  In  Carr  v.  Waldron,  44 
Mo.  398,  'one  of  several  mortgagees  of  real 
and  personal  property  sued  another  of  the 
mortgagees  to  recover  plaintiff's  share  of  the 
money  reaUsed  by  the  sale  of  the  property. 
It  was  there  said; 

"In  the  present  case  the  parties  were  aD 
mortsagees,  and  had  an  interest  in  the  mort- 
gaged property.  There  had  been  no  ascertain- 
ment or  adjustment  of  the  respective  amounts 
to  which  each  was  entitled;  and,  where  such  is 
the  ease,  all  should  be  brought  in,  in  order  that 
there  may  be  a  final  determination  binding  all 
the  parties." 

That  case  Illustrates  the  meaning  of  the 
statute,  but  furnishes  no  ground  for  respond- 
ent's contention  here. 

8.  The  third  class  includes  only  those  who 


are  interested  in  a  suit  for  the  possession  of 
real  estate,  and  for  that  reason  cannot  In- 
clude the  respondent  here.  This  Is  not  a 
suit  for  the  possession  of  real  estate.  The 
petition  alleges  possession  in  the  plaintiff, 
and  that  he  has  title  by  adverse  possession. 
The  plaintiff  had  the  rtgjit  to  choose  his 
opjponent,  to  frame  his  petition  in  such  a 
way  as  not  to  affect  the  respondent,  and  to 
have  his  controversy  settled  without  being 
interfered  with  by  the  respondent. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  strike  out  re- 
spondent's answer  and  overrule  his  motion  to 
be  made  a  party  defendant  herein,  and  to 
enter  judgment  in  favor  of  the  plaintiff  and 
against  the  original  defendants  in  the  caua» 

WIIiIilAMS,  a,  concurs. 

PER  CUBilAM.  The  forgoing  opinion  of 
BOY,  O.,  ia  adopted  as  the  opinion  of  the 
court    All  coacar. 


DONOHO  V.  MISSOTJRI  PAO.  RT.  OO. 

(No.  ITWie.) 

(Supreme  0>urt  of  Missouri,  Division  No.  2. 

Feb.  15, 191ft) 

1,  CouBTB   «=»231(23)  —  MissouEi    Btjpmmb 
CocBi^-CoNSTrrtJTiONAL  Question. 

A  oMiatitutional  question   giving  the   Sn- 

Jtreme  Court  jurisdiction  may  be  raised  by  ob- 
ection  to  the  retosal  of  a  court  to  give  mstruc- 
tions  asked. 

[Ed.  Nota— For  other  cases,  see  Courts,  Cent. 
Dig.  S  658;   Dec.  Dig.  ®=23l(23).] 

2.  CouKTS    e=>231(6)  —  MissouBi    Supbemb 

OOUKT— CON8TIT0TIOIfAL    QUESTION. 

The  claim  that  the  interpretation  of  a  con- 
tract by  a  trial  court  was  in  violation  of  the 
Constitution  as  impairing  the  obligation  of  the 
contract  and  denying  equal  protection  of  the 
laws  does  not  raise  constitutional  questions  giv- 
ing the  Supreme  Court  jurisdiction  on  appeal. 

[Ed.  Note. — For  other  cases,  see  (Courts,  Cent 
Dig.  g  638;   Dec  Dig.  <8=>231(6).] 

Appeal  from  Glrcnlt  Court,  Jackson  Coun- 
ty; James  S.  Qoodrich,  Judge. 

Action  by  Lester  Donoho  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Transferred  to  Kansas  City  Court  of  Ap- 
peals. 

Action  to  recover  for  injury  to  an  alleged 
valuable  race  horse  while  in  process  of  trans- 
portation from  Independence,  Mo.,  to  Den- 
ver, Colo.,  over  defendant's  railroad  and  con- 
necting lines.  Petition  alleges  delivery  of 
horse  to  the  defendant,  its  value  of  12,600, 
defendant's  agreement  to  well  and  safely 
carry  from  Initial  point  to  destination,  and 
such  injury,  through  defendant's  negllgenee, 
as  rendered  the  horse  useless  and  without 
substantial  value.  The  prayer  is  for  ?2,700, 
of  which  It  is  alleged  ?2,440  was  the  reason- 
able value  of  the  horse,  after  deducting  the 
amount  for  which  it  was  sold,  and  1360  al- 
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leged  to  have  been  expended  In  attempting 
to  restore  the  horse  to  its  normal  condition. 
The  answer  admits  that  defendant  received 
the  horse  for  shipment  as  above  stated,  bat 
denies  the  alleged  value.  It  fuirther  alleges 
that  it  agreed  only  to  tran.sport  the  horse  to 
the  end  of  Its  own  line,  and  there  delivw 
to  a  connecting  carrier,  and  that  its  line  of 
railroad  extended  only  to  Pueblo,  which  is 
more  than  100  miles  distant  from  Denver, 
and  that  if  any  injury  was  sustained  by  said 
horse  the  same  occurred  after  it  had  left 
defendant's  line  of  railroad,  and  was  not 
due  to  any  fault  or  negligence  on  its  part 
It  further  sets  up  that  plaintiff  agreed  that, 
as  a  condition  precedent  to  the  recovery  of 
any  damages  for  any  loss  or  injury  to  said 
horse,  he  should  give  notice,  in  writing,  of 
the  claim  therefor  to  some  representative 
of  the  company  before  said  horse  was  re- 
moved from  the  place  of  destination,  and 
that  no  such  notice  was  ever  served  on  de- 
fendant or  any  of  its  representatives.  The 
answer  further  alleges  that  plaintiff  con- 
tracted with  defendant  that,  in  the  event  of 
total  loss  of  the  horse,  defendant  should  not 
be  liable  for  any  amount  in  excess  of  $100, 
and  that  in  case  of  injury  or  partial  loss  the 
amount  of  damage  should  not  exceed  the 
same  proportions.  The  reply  denies  these 
allegations,  as  well  as  certain  others  set  up 
in  the  answer,  but  which  are  not  pertinent 
here. 

Upon  trial  a  verdict  in  the  sum  of  $900 
was  rendered  in  favor  of  plaintiff,  and,  up- 
on appellant's  application,  an  appeal  was 
granted  to  the  Kansas  City  Court  of  Ap- 
peals. On  the  17th  day  of  February,  1913, 
and  upon  appellant's  motion,  this  cause  was 
transferred  by  the  Kansas  City  Court  of  Ap- 
peals to  this  court,  for  the  alleged  reason 
that  the  determination  of  the  Issues  herein 
involve  the  construction  of  certain  provisions 
of  the  state  and  federal  Constitutions.  On 
the  2d  day  of  July,  1913,  respondent  filed  In 
this  court  his  motion  to  remand  the  case  up- 
on the  ground  that  a  decision  herein  in- 
volves no  constitutional  question,  and  that 
this  court  was  without  Jurisdiction.  On  the 
10th  day  of  July,  1913,  said  motion  to  re- 
mand was  overruled. 

Martin  L.  Clardy  and  Edw.  J.  White,  both 
of  St  Louis,  for  appellant  D.  O.  Finley  and 
Ben  T.  Hardin,  both  of  Kansas  City,  for 
respondent 

RBVELLE,  J.  (after  stating  the  facts  as 
above).  I.  In  overruling  the  motion  to  re- 
mand this  cause  to  the  Kansas  City  Court 
of  Appeals  no  reas<ms  were  assigned  and 
no  opinion  filed.  Notwithstanding  thjs  we 
would,  under  ordinary  conditions,  regard 
this  action  as  final  and  conclusive;  but 
since  that  time  this  division  has,  on  two 
occasions,  and  after  careful  consideration, 
unanimously  decided  the  identical  question 
presented  by  this  record  and  has  held  that 


we  are  without  Jurisdiction.  Feeling  en- 
tirely satisfied  with  the  correctness  of  tbe 
views  expressed  in  those  cases,  we  can  c<hi- 
sistently  do  no  other  than  apply  them  bere. 

[1]  The  Judgment  is  tor  $900,  and  It  is 
dear  that  we  have  no  Jurisdiction,  unless  np- 
on  the  ground  that  a  determination  of  tbe 
pertinent  issues  involve  a  construction  of 
some  provisions  of  either  the  state  or  federal 
Constitution.  Although  neither  the  pleadings 
nor  objections  .to  evidence  in  any  manner  re- 
fer to  a  constitutional  subject,  its  nmiexlst- 
ence  is  not  due  to  a  failure  of  earlier  ap- 
pearance. The  particular  question  which  de- 
fendant insists  upon  could  not  have  been  In- 
voked any  sooner  than  it  was.  The  record 
discloses  that  after  all  the  evidence  was  in, 
and  when  the  trial  court  refused  to  give  a 
certain  instruction  which  defendant  request- 
ed. Its  counsel  made  the  following  objection: 

"The  defendant  objects  and  excepts  to  the  re- 
fusal of  the  court  to  give  to  the  jury  said  in- 
struction numbered  D-7,  because  said  action  of 
the  court  impairs  the  obligation  of  the  defend- 
ant's shipping  contract,  in  violation  of  section 
IS,  art  2,  of  the  Constitution  of  Missouri,  and 
denies  the  defendant  equal  protection  and  ben- 
efit of  the  law  under  tbe  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States.'' 

In  its  motion  for  new  trial  defendant  as- 
signed as  error  the  following : 

"Because  the  court  erred  in  failing  to  enforce 
the  contract  entered  into  between  the  defendant 
and  plaintiff  for  the  shipment  of  plaintifTs  horsp 
*  *  *  and  in  refusing  to  hold  the  plaintiff  to 
the  conditions  of  said  contract  and  limit  the 
plaintiff's  recovery  to  the  sum  of  $100  specified 
in  said  contract,  but  in  permitting  a  recovery 
in  excess  of  the  amount  limited  in  said  contract. 
tbe  action  of  the  court  and  tbe  verdict  of  tbe 
jury  impaired  the  obligation  of  said  contract  in 
violation  of  section  15,  art.  2,  of  the  Constitu- 
tion of  Missouri,  and  denied  to  the  defendant 
the  equal  protection  of  the  law,  in  violation  of 
the  Fourteenth  Amendment  to  the  Constitution 
of  tbe  United  States,  and  deprived  the  defendant 
of  its  property  without  due  process  of  law,  in 
Tiolation  of  said  Fourteenth  Amendment  to  the 
federal  Constitution." 

[2]  It  will  be  observed  that  these  objections 
do  not  go  to  the  validity  of  legislative  acts, 
or  the  absence  of  due  process,  as  those  terms 
are  defined,  but  to  the  correctness  of  an  in- 
terpretation of  a  contract  by  a  court  of 
lawful  Jurisdiction.  The  most  that  oonid  be 
said  is  that  the  court  erred  .when  Judicially 
construing  the  agreement,  and,  tf  so,  the 
Court  of  Appeals  is  the  tribunal  designated 
by  law  to  correct  the  error.  We  cannot  as- 
sume, any  more  for  Jurisdictional  purposes 
than  for  others,  that  the  Court  of  Appeals 
will  decide  incorrectly,  or  so  construe  a  plain 
contract  as  to  violate  the  law  or  the  Consti- 
tution. To  hold  otherwise  would  be  to  usurp 
powers  expressly  denied  us,  and  to  destroy 
the  jurisdiction  of  a  part  of  the  state's  Judi- 
ciary. In  Kemper  Mill  &  Elevator  Oo.  ▼.  Ma 
Pac.  Ry.  Co.,  1T8  S.  W.  602,  this  court  held 
that  this  lodged  no  constitutional  question  in 
a  Jurisdictional  sense,  and  directly  ruled  on 
this  Identical  objection,  in  so  far  as  It  at- 
tempts to  Invoke  the  provisicxis  of  section  15. 
art  2,  of  the  Constitution  of  Missouri     In 
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Stegall  ▼.  American  Ptgment  &  Chemical  Co., 
173  S.  W.  674,  tbls  court  likewise  held  that 
the  provisions  of  the  Fourteenth  Amendment 
to  the  federal  Constitution  could  not  be  thus 
and  In  that  wise  Invoked,  and  were  not  ap- 
plicable to  a  subject-matter  of  this  character. 
To  the  same  effect  la  GonneUy  t.  IlUnols  Cen- 
tral B.  R.  Co.,  186  S.  W. (not  yet  report- 
ed). Numerous  decisions  of  this  court  ar« 
cited  in  support  of  the  conciusionB  reached 
in  the  above  cases,  and  the  reasons  therein 
assigned  are  sufficient  without  adding  others. 
It  follows  that  stnce  the  record  presents 
no  real  issue  which  gives  tbls  court  Jurlsdlo- 
tlMi  of  the  cause,  the  same  must  be  transfer- 
red to  the  Kansas  Olty  Court  of  Appeals; 
and  it  Is  so  ordered. 

FARIS,  P.  J.,  and  WAUKHJR,  X,  concur. 


SHAW  T.  CHICAGO  &  A.  B.  CO.    (No.  16497.) 

(Supreme  Court  of  Missouri,  Division  KOb  1. 
March  30,  19ia) 

1.  RAiLBOAns  esaSfSL  362(1)— Obuqatioh  — 

Fbncbs— Platted  Tebbitoby. 

The  adoption  of  the  stock  restraint  law, 
one  section  of  which  (Rev.  St  1909,  §  777)  pro- 
vides that  its  adoption  shall  not  lessen  or  inter- 
fere with  the  obligation  of  railroads  to  fence 
their  tracks  as  is  now  provided  by  law,  and  the 
fact  that  the  double  damage  act  does  not  apply 
to  incorporated  towns  and  platted  territory  does 
not  relieve  a  railroad  company  of  its  common- 
law  obligation  to  fence  its  li^t  of  way  where 
possible  to  do  so  through  platted  territory,  or 
render  It  negligent  for  maintaining  a  cattle 
guard  at  a  road  crossing  in  such  territory. 

fEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  VMS,  1248;  Dec.  Dig.  <8=»361, 
362(1).] 

2.  Negliokncx  «=>39— ATrBAonvB  Nuisance 
— Implied  Invitation. 

Where  a  railroad  company  maintained  ordi- 
nary fences  along  its  right  of  way  between  the 
abutments  of  a  bridge  over  one  highway  and  a 
cattle  guard  at  the  grade  crossing  of  another, 
the  fact  that  persons  had  been  in  the  habit  of 
climbing  up  tne  abutments  to  the  bridge  and 
walking  along  paths  beside  the  track  over  the 
cattle  guard  and  on  the  grade  crossing  is  not  an 
implied  invitation,  which  will  aid  the  contention 
that  this  mode  of  construction  rendered  the  cat- 
tle guard  in  which  plaintiff's  foot  was  caught  a 
daii>;erous   trap   or   attractive   nuisance. 

[Bd.  Nota — For  other  cases,  see  Negligence, 
Cent.  Dig.  §  55 ;   Dec.  Dig.  «=>39.^ 

3.  Rahjroads  «=>358(1)— Injxtbiks  to  L>ickn- 
SEE— Dtjtt  of  Company. 

A  railroad  company  is  under  no  obliga- 
tion to  reconstruct  a  cattle  guard  at  a  highway 
grade  crossing  to  make  it  safe  for  a  mere  11- 
ceusee  using  a  path  along  the  right  of  way, 
which  was  in  the  same  condition  It  bad  been 
since  footmen  first  began  traveling  there.  . 

CEd.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  {  1236;   Dec  Dig.  <S=»358(1).] 
4    Kboligbnob  ^=»3d— Inxubies  to  liiOBnanr 

" — ^AXTBAOTIVE  NUISANCK. 

A  railroad  right  of  way  between  two  high* 
ways,  fenced  in  the  usual  manner  and  having 
at  one  end  an  abutment  to  a  bridge  over  a  high- 
way, constructed  so  as  to  form  steps  leading 
from  the  highway  to  the  track,  is  not  an  at- 
tractive nuisance,  which  renders  the  company 
liable  for  injuries  to  a  girl  who  climbed  up  the 


•hutment  and  was  injured  whOe  walking  along 
the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  55;    Dec  Dig.  «=>39.] 

6.  Neoliqence  <S=»39— Injttbies  to  Ijcensee 

— Attractive  Nuisance. 

Daly  very  exceptional  drcumstances  would 
render  the  attractive-  nuisance  doctrine  appli- 
cable to  an  intelligent  girl  15%  years  old. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  66;  Dec.  Dig.  <8=939.1 

Appeal  from  Circuit  Court,  Jaduon  Cionn- 
ty;    Jas.  £.  Goodrich,  Jndge. 

Action  by  Frances  Shaw,  by  William  Shaw, 
her  next  Mend,  against  the  Chicago  &  Alton 
Railroad  Ciompany.  From  an  order  granting 
a  new  trial  after  verdict  for  the  plalatllf, 
plaintiff  appeals.    Affirmed. 

The  following  Missouri  cases  .were  cited  in 
briefs  as  bearing  on  the  question  whether 
plaintiff  was  a  trespasser  or  an  invitee: 
Frye  v.  Railway,  200  Mo.  377,  loc.  cit  400,  98 
S.  W.  566,  8  I*  R.  A.  (N.  S.)  1069 ;  Ahnefrid 
V.  Railroad,  212  Mo.  loc.  dt  806,  111  8.  W. 
95;  Everett  v.  RaUroad,  214  Mo.  loc.  dt.  83, 
84,  112  S.  W.  486 ;  Murphy  v.  Railroad,  228 
Mo.  loc.  dt  78,  128  8.  W.  481;  Glaser  v. 
Rothschild,  221  Mo.  180,  loc.  dt  186,  120  S. 
W.  1,  22  L.  B.  A.  (N.  S.)  1045,  IT  Ann.  Caa 
576;  Gurley  ▼.  Railroad,  104  Ma  211,  16  8. 
W.  11;  Morgan  ▼.  RaUroad,  169  Mo.  276,  60 
8.  W.  195. 

A.  F.  Smith,  Boyle  &  Howell,  and  Guthrie, 
Gamble  &  Street,  all  of  Kansas  City,  for  ap- 
pellant Scarrltt^  Scarrltt,  Jones  8c  Miller,  of 
Kansas  Qty,  for  respondent. 

BtiAIR,  J.  In  the  Jackson  drcnlt  court 
appellant  began  this  action  for  damages  for 
injuries  she  received  when  struck  by  one  of 
respondent's  trains.  The  appeal  is  taken 
from  an  order  granting  a  new  trial  on  the 
ground  the  evidence  was  Insuffldent  to  sup- 
port, a  verdict  against  respondent  company. 
No  question  arises  on  the  pleadings,  and  these 
need  not  be  set  forth. 

Appellant  offered  evidence  tending  to  show : 
That  at  the  time  she  was  injured  there  was 
an  unincorporated,  but  platted,  district  lying 
In  Jackson  county,  containing  a  area  of  near- 
ly three-fifths  of  a  square  mile  and  a  popn- 
lation  of  1,600  to  2,000.  That  respondent's 
single  track  and  right  of  way,  100  feet  wide, 
traversed  the  platted  area  mentioned,  speak- 
ing generally,  from  the  southeast  to  the  north- 
west, about  the  center  of  the  platted>  dis- 
trict. Dividing  that  portion  of  it  platted  nn- 
der  the  name  of  Evanston,  on  the  south,  from 
a  portion  platted  under  the  name  of  North 
Evanston,  on  the  north,  ran  Independence 
avenue,  a  street  160  feet  wide.  Independence 
roflwf  lay  about  1,200  feet  north  of  Independ- 
ence avenue  and  ran  parallel  to  it,  east  and 
west.  Between  Independence  avenue  and  In- 
dependence road  respondent's  track  ran  nearly 
north,  curving  somewhat  to  the  west  South 
of  Independence  avenue  and  about  700  feet 


^ssFor  other  cases  see  tame  totiic  and  KBY-NUMBBR  in  all  Key-Numbered  Ulgeata  and  Indexes 
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therefrom,  respondent's  track  cnryes  to  the 
east  Running  north  and  south  between  In- 
dependence avenue  and  Independence  road  are 
eight  streets  or  avenues  within  a  distance, 
from  east  to  west,  of  about  2,900  feet  Wind- 
sor avenue  adjoins  respondent's  right  of  way 
for  the  entire  distance  between  the  avenue 
and  the  road  mentioned.  Glenwood  avenue 
crosses  the  north  line  of  Independence  ave- 
nue 34  feet  east  of  resi)ondent's  right  of  way 
fence,  and  crosses  the  south  line  of  Inde- 
pendence road  202  feet  east  of  the  right  of 
way  fence,  being  that  much  nearer  the  busi- 
ness portion  (store  and  post  office)  of  the 
platted  district  than  Is  respondent's  right  of 
way.  Respondent  had  fenced  Its  right  of 
way  years  before  the  accident,  and  Its  fence 
extended  the  fuU  distance  from  Independ- 
ence avenue  to  Independence  road.  On  the 
north  side  of  Independence  avenue  wing  fenc- 
es extended  to  points  a  short  distance  from 
the  rail  on  either  side  and  between  the  ends  of 
these  east  and  west  wing  fences  respondent 
had  long  before  constructed  a  cattle  guard, 
designed  for  the  uses  to  which  such  struc- 
tures are  ordinarily  adapted.  From  Inde- 
pendence avenue  northwardly  to  Independ- 
ence road  there  was  first  a  cut  and  then  a  fill, 
which  latter,  at  the  road  mentioned,  attained 
a  height  of  16  to  18  feet,  and  the  north  end 
of  which  was  supported  by  a  stone  abutment 
from  which  an  I-beam  steel  girder  bridge 
(without  superstructure)  carried  the  track 
across  Independence  road  and  to  the  north 
side  thereof  to  another  abutment  These 
abutments  were  of  stone,  and  are  shown  to 
have  been  of  the  usual  sort,  narrowing  to- 
ward the  top,  the  successive  layers  of  stone 
being  each  shorter  at  each  end  than  the  one 
next  belcw.  The  first  or  lowest  one  was  2 
feet  high  or  thick,  and  those  above  It  were 
14  Inches  thick.  Each  side  of  the  abutment, 
therefore,  presented  the  appearance  of  a  suc- 
cession of  "steps,"  each  step  muc^  higher 
than  "steps"  usually  are,  but  resembling 
them  in  appearance.  At  Independence  road 
the  right  of  way  wing  fence  extended  to  the 
southwest  corner  of  the  lower  stone,  leaving 
the  stone  portion  of  the  abutment  north  of 
the  lime  of  this  wing  fence.  The  fences  on 
the  east  and  west  sides  of  the  right  of  way 
between  Independence  avenue  and  Independ- 
ence road  were  shown  to  be  "ordinary  right  of 
way  fences"  of  five  to  seven  wires  and  these 
wires  .were  barbed.  The  fence  had  been  in 
place  for  years  and  the  wires  were  old,  but 
none  was  broken  or  down ;  neither  were  any 
posts  shown  to  be  missing.  Two  or  three 
paths  leading  from  these  fences  to  the  track 
had  t>een  worn  by  footsteps  of  those  who 
pried  the  fence  wires  apart  and  entered  up- 
on the  right  of  way,  some  to  cross  the  right 
of  way  and  some  to  reach  the  track,  upon 
which  they  walked  north  or  south  along  or 
near  the  track,  using,  as  exits,  either  the 
abutment  or  the  cattle  guard  above  mention- 
ed. Sometimes  staples  would  be  pulled  out 
and  the  wires  of  the  fence  would  hang  apart 


snfllctently  to  admit  persona  desiring  to  en- 
ter upon  the  right  of  way.  One  witness  tes- 
tified there  was  a  gate  in  the  fence  at  one 
point,  and  we  shall  spedflcally  mention  this 
testimony  later.  PetMiiB  also  entered  upon 
the  right  of  way  over  the  cattle  guard  at 
Independence  avenue  and  by  dlmbing  up  the 
abutment  at  Independence  road.  There  were 
paths  on  eadi  side  of  the  trade  from  the  cat- 
tle guard  to  the  abutment  menttoned,  and 
evidences  of  use  of  the  abutment  Itself  as  a 
means  of  egress  from  and  Ingress  to  the  right 
of  way.  The  cattle  guard  was  11  feet  long 
from  north  to  south  and  was  constructed  of 
oaken  timbers  of  like  lei^tfa,  2  inches  tbick 
at  the  base,  resting  upon  the  cross-ties  and 
ballast  These  timbers  were  4  Mi  Inches  In 
height,  the  upper  1%  Inches  of  each  timber 
being  beveled  to  a  center  line,  and  the  tim- 
bers being  3  Inches  apart  at  the  base,  and 
this  distance  beiog  maintained  for  2%  inches 
from  the  base  or  cross-ties  up  to  the  lower 
edge  of  the  beveling.  A  space  of  3  Inches 
separated  the  nearest  cattle  guard  tlmbeis 
from  the  rails  of  the  trac±.  The  abutments, 
tracks,  cut,  fill,  fences,  rails,  and  cattle  guard 
were  in  the  same  condition  they  had  t)een 
from  the  time  people  began  to  pass  along 
and  over  them,  and  there  was  no  evidence  of 
anything  xmusual  in  the  construction  of  any 
of  them,  or  of  any  defect  or  disrepair,  un- 
less It  is  found  In  what  Is  above  set  out  con- 
cerning the  fences  enclosing  the  right  of 
way.  There  was  a  crossing  warning  sign 
and  an  electric  gong  signal  at  Independence 
avenue,  and  signs  at  each  end  of  the  Inde- 
pendence road  bridge,  warning  persons 
against  crossing  that  bridge.  TTliere  was  no 
special  sign  forbidding  trespassing  on  the 
tracks  south  of  Independence  road. 

At  the  time  she  was  injured  appellant  was 
a  bright.  Intelligent,  and  more  than  usually 
strong  and  active  girl  of  the  age  of  15^ 
years.  She  lived  with  her  parents  In  Kan- 
sas aty,  Kan.,  and  on  a  Sunday  afternooo 
came  by  street  car  to  North  Evanston  for  the 
purpose  of  visiting  kinsfolk.  Leaving  the 
street  railway  station  she  walked  east  along 
Independence  avenue,  crossing  respondent's 
track  thereon,  observing,  as  she  passed,  the 
cattle  guard  and  electric  gong  at  the  cross- 
ing, and  thence  proceeded  to  the  home  of 
her  relations.  During  the  afternoon  she  and 
a  cousin,  about  13  years  old,  walked  about 
the  neighborhood,  and  when  she  was  ready 
to  return  to  the  electric  railway  station,  lo 
order  to  go  to  her  home,  she  and  her  cousin, 
Instrad  of  going  south  to  Independence  ave- 
nue and  thence  west  to  the  electric  line,  walk- 
ed north  to  Independence  road,  thence  west 
to  respondent's  overhead  crossing,  thence  np 
the  abutment  to  respondent's  track,  and 
thenoe  down  the  trade  to  the  cattle  goard  at 
Independence  avenue.  In  walking  over  tlie 
cattle  guard,  the  extension  sole  of  the  shoe 
on  appellant's  left  foot  became  wedged  or 
caught  between  the  rail  and  the  cattle  guard 
timber  or  strip  inside  the  rail  and  paralleUnc 
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It.  Soon  thereafter  the  electric  gcmg  annoonc- 
ed  the  approach  of  respondent's  train.  Ap- 
pellant failed  In  her  efforts  to  release  her 
foot,  pushed  her  companion  out  of  danger, 
threw  herself  down  beside  the  track  and 
saved  her  life,  but  lost  her  foot.  Approach- 
ing from  the  southwest,  those  operating  a 
train  could  not  see  the  cattle  guard  until  they 
arrived  .within  about  700  feet  of  It 

Appellant  did  not  on  the  trial  and  does  not 
now  base  her  claim  to  damages  ui)on  any  the- 
ory depending  at  all  upon  the  speed  of  the 
train  or  the  distance  within  which  It  could 
have  been  stopped;  consequently  she  did  not 
offer  any  evidence  of  either  of  those  things. 
i^>pellant's  theory  Is  that  respondent  was 
maintaining  a  cattle  guard,  neither  required 
by  law  nor  necessary  in  the  proper  operation 
of  the  road ;  that  this  cattle  guard,  construct- 
ed as  above  described  and  ^tuated  700  feet 
from  a  curve  cutting  off  the  view  of  employ^ 
operating  northbound  trains,  constituted  a 
dangerous  trap;  that  the  abutment  at  Inde- 
I>endence  road  and  the  right  of  way  and 
paths  along  the  tracks,  considered  in  connec- 
tion with  the  character  of  the  surrounding 
community  and  the  use  of  the  iwths  by  the 
people  thereof,  constituted  an  "attractive  nui- 
sance" ;  and  that  the  "turn-table"  doctrine  Is 
applicable,  and  appellant  entitled  to  recover 
under  it.  This  is  the  substance  of  the  conten- 
tion put  forth  in  appellant's  brief,  as  we  un- 
derstand it 

[1]  I.  (a)  Tbe  adoption  of  the  stock  re- 
straint law  affected  in  no  way  respondent's 
obligation  to  fence  its  track.  Section  777,  R. 
S.  1909,  of  that  law,  expressly  provides  that 
its  adoption  shall  not  "lessen  or  interfere 
with  the  obligation"  of  railroads  to  fence 
their  tracks  "as  is  now  provided  by  law." 
Neither  does  the  fact  that  the  provisions  of 
the  double  damage  act  are  not  construed  to 
apply  to  incorporated  towns  and  platted  terri- 
tory reUeVe  appellant  of  all  obligations  to 
fence.  Double  damages  would  not  be  recov- 
erable, but  the  single  damage  act  appUea 
where  railroad  companies,  though  not  requir- 
ed to  fenc^  man  fence.  Rhea  v.  Railway,  84 
Mo.  loc.  cit  348;  Hillman  v.  Railway,  99  Mo. 
App.  loc.  cit  274,  73  S.  W.  220.  Further,  the 
common  law  is  applicable  to  a  like  situation. 
It  is  clear  the  failure  to  fence  in  a  place 
where  the  company  may  do  so  without  luvad- 
iBg  rights  of  others  brings  penalties  with  it; 
that  Is,  the  company  may  fence  under  snch 
drcomstances  or  take  unpleasant  consequenc- 
es. Tills  is  the  law's  usual  method  of  requir- 
ing things  to  be  done. 

(b)  Clearly  the  numerous  cited  decisions 
diseosslng  the  exemption  of  switchyards  and 
depot  grounds  from  the  mandate  of  statutes 
requiring  railroads  to  fence  are  inapplicable 
here.  The  cattle  guard  and  fences  as  located 
In  this  case  had  no  connection  with  switch- 
yards or  depot  grounds.  The  people  using  the 
tracks,  according  to  the  evidence  in  this  case, 
had  no  sort  of  business  with;  respondent,  and 
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neither  depot  grounds,  nor  switchyards,  nor. 
the  like,  are  mentioned  in  the  record. 

(c)  There  Is  no  pretense  appellant's  injury 
resulted  from  any  change  in  the  track,  right 
of  way,  or  cattle  guard  after  the  public  had 
begun  to  travel  along  and  over  respondent's 
property.  Neither  is  it  contended  appellant 
was  "attracted"  by  the  cattle  guard.  Not  at 
alL  It  is  contended,  however,  that  the  cattle 
guard,  under  all  tbe  circumstances,  was  a 
dangerous  place,  and  that,  while  the  attrac- 
tion lay  in  another  quarter,  yet,  yielding  to 
such  attraction,  appellant  was  drawn  into 
proximity  with  a  dangerous  trap,  whereby 
she  was  Injured. 

[2]  The  next  contention  of  appelant,  in  or- 
der, is  that  she  was  an  invitee.  This  argu- 
ment la  advanced  rather  to  repel  the  idea  she 
was  a  trespasser  than  to  assert  a  cause  of 
action  as  an  invitee.  Appellant  was  not  an 
Invitee  at  all.  The  Missouri  cases  (see  briefs) 
cited  are,  in  the  main,  those  discussing  the 
duty  of  railroad  employes  to  keep  a  lookout 
on  portions  of  track  which  the  public  uses 
as  a  footway  in  a  manner  sufiScient  in  time 
and  character.  In  a  few  of  these  cases  the 
words  "invitation"  and  'Invited"  appear.  In 
at  least  one  of  them  the  court  expressed  it- 
self upon  the  question  of  the  status  of  a  per- 
son using  the  track  In  such  a  place.  In  that 
case  (Ahnefeld  v.  Railway,  212  Mo.  loc.  cit 
300,  111  S.  W.  96),  after  discussing  the  use 
of  the  words  mentioned  above  and  discussing 
the  status  of  the  injured  party,  it  was  said, 
in  substance,  that  if  one  goes  upon  a  railroad 
track  where  the  use  of  it  by  footmen  is  suffi- 
cient in  time  and  character,  it  makes  no  dif- 
ference whether  you  call  such  person  an  In- 
vitee, a  licensee,  or  a  trespasser.  The  terms 
used  in  the  several  cases  weire  not  imi>ortant, 
the  single  vital  thing  being  tliat  each  case 
held  that  the  result  of  such  a  use  was  to  raise 
a  duty  on  the  part  of  the  railroad  company  to 
keep  a  lookout  for  persons  on  or  near  the 
track  in  such  places  and  "to  use  ordinary 
care  in  avoiding  any  injury  to  them."  In 
that  case  this  court  so  stated  the  rights  ac- 
cruing to  persons  falling  within  the  rule. 

It .  is  clear  appellant  does  not  fall  within 
the  principle  of  those  cases,  and  it  is  fair  to 
her  counsel  to  say  they  do  not  contend  she 
does.  Nor  can  it  be  contended  there  was  any 
act  of  respondent  inviting  any  use  of  the 
tracks.  The  abutments  were  of  the  usual 
sort  The  openings  in  the  fences  were  not 
made  by  respondent  The  gate  mentioned  is 
not  shown  to  have  been  constructed  by  re- 
spondent, and  its  existence  was  not  shown 
to  have  been  known  to  respondent  before  the 
accident  In  truth,  the  fair  construction  of 
the  record  is  the  gate  did  not  exist  until  aft- 
er appellant  was  Injured.  Further,  appellant 
did  not  get  upon  the  track  through  a  gate, 
nor  did  she  so  much  as  see  it  She  was  at 
most  a  licensee,  and  there  is  neither  evidence 
nor  contention  any  of  her  rights  as  such  were 
violated.  In  fact,  it  is  not  contended  she 
oonid  recover  under  any  <»dinary  rule  pro- 
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tecttng  licensees,  or,  for  that  matter,  Inrltees. 
The  matter  Is  advanced,  as  stated  In  appel- 
lant's brief,  on  the  ground  that,  while  the 
"attractive  nuisance"  or  "turatable"  doctrine 
la  that  upon  which  her  case  rests,  and  while 
the  matters  discussed  in  this  and  preceding 
paragraphs  are  "outside  of  the  general  prin- 
ciple specially  Involved  In  the  allnrement 
cases,"  yet  these  things  have  "an  influence 
upon  the  application  of  these  special  princi- 
ples to  the  case  at  bar." 

[S]  Our  conclusion  on  these  preliminary 
suggestions  is  that  respondent  is  shown  to 
have  been  maintaining  a  cattle  guard  at  a 
place  where  such  structure  was  not  only  per- 
mitted, but  required ;  that  there  was  nothing 
in  the  use  of  its  grounds  at  the  place  either 
forbidding  respondent  so  to  maintain  It  or 
relieving  it  of  the  duty  to  do  so;  that  the 
status  of  appellant  was  that  of  a  licensee  in- 
jured In  the  use  of  a  place  In  the  condition 
it  was  in  whoi  footmen  first  began  to  go  over 
It;  and  that,  whatever  her  rights  to  have  a 
lookout  kept  for  her,  respondent  was  under 
no  obligation  to  reconstruct  its  cattle  guard, 
80  as  to  adapt  it  to  the  use  established  with- 
out its  invitation,  there  being  nothing  to  show 
there  was  any  hidden  danger  of  any  sort,  or 
that  the  cattle  guard  differed  from  those  gen- 
erally in  use  at  the  time.  We  do  not  hold 
that  a  showing  of  the  matter  recapitulated 
would  render  respondent  liable,  but  do  hold 
that  in  the  circumstances  stated  there  could 
be  no  liability  predicated  merely  upon  a  claim, 
by  appellant  in  her  character  as  licensee. 
Moore  v.  Railway,  84  Mo.  loc.  dt  487,  488; 
Straab  v.  Soderer,  63  Mo.  loc.  dt  42,  45; 
Butter  V.  Railway,  155  Mo.  Ai^.  loc.  dt.  296, 
186  S.  W.  729.  As  stated  above,  appellant's 
counsel  do  not  contend  to  the  contrary,  and 
what  Is  said  is  said  for  the  purpose  of  show- 
ing the  irrelevancy  of  the  facts  mentioned  to 
the  real  contention  as  to  the  applicability  of 
the  doctrine  of  attractive  niilsances. 

[♦]  II.  In  view  of  the  conclusions  reached 
in  the  preceding  paragraphs,  we  are  brought 
to  the  simple  question  whether  a  railroad 
right  of  way,  with  the  usual  track  in  the 
qenter,  fenced  on  every  side  and  having  at 
one  end  a  stone  abutment  up  which  people 
were  In  the  habit  of  climbing,  and  having 
along  the  right  of  way  paths  made  by  the 
passage  of  persons  thereon,  is  an  attractive 
nuisance  and  faUs  within  the  doctrine  of  the 
"child  allurement"  or  "turntable"  cabes. 
We  have  no  hesitation  in  saying  that  the 
doctrine  is  unquestionably  inapplicable.  Of 
course,  there  is  no  precedent  directly  support- 
ing appellant's  contention,  and  a  careful  ex- 
amlnatioD(  of  all  the  cases  whldi  industrious 
counsel  have  dted  (and  which  accompany 
this  opinion)  discloses  none  which  is  in  con- 
flict with  the  condusion  stated.  The  prin- 
dple  has  been  recenUy  discussed,  and  the 
cases  in  this  state  reviewed,  and  we  are  sat- 
isfied with  what  was  then   said   (Kelly   v. 


Benas,  217  Mo.  1,  116  S.  W.  667,  20  L.  R.  A. 
(N.  8.)  903;  O'Hara  v.  Gaslight  Co.,  244  Mo. 
396,  148  S.  W.  884),  and  regard  the  incIusioD 
in  this  opinion  of  a  repetition  of  that  exami- 
nation and  discussion  as  unnecessary.  Ap- 
pellant's counsel  present  her  cause  forcefully 
and  clearly,  but  we  are  convinced  the  facts 
of  this  case  fall  wholly  withont  the  doctrine 
Invoked.  It  Is  not  contended  the  cattle  guard 
Itself  was  an  element  of  the  "attractive  nui- 
sance," but  that,  allured  by  the  abutment  and 
the  path  along  the  track,  appellant  was 
brought  into  proximity  with  the  cattle  guard 
and  that  it  was  rendered  dangerous  by  its 
situation  near  a  curve  and  by  the  manner  of 
its  construction.  The  ccmtentioa  of  appd- 
laat  is  but  another  effort  to  enlarge,  by  com- 
bining with  it  the  "turntable"  doctrine,  the 
doctrine  as  to  the  rights  of  persons  vpm 
railroad  tracks  at  a  point  where  a  use  of 
the  track  by  the  public  has  raised  a  doty  to 
keep  a  lookout 

[I]  III.  It  would  be  a  very  exceptional 
state  of  facts  which  would  render  the  doc- 
trine of  attractive  nuisances  applicable  to 
a  strong,  active,  healthy,  and  intelligent  girt 
15V^  years  old.  The  industry  of  counsd  has 
unearthed  one  case  applying  the  doctrine  to 
a  14  year  old  boy.  That  case  wot  exceptioo- 
al  in  its  facts.  Biggs  v.  Wire  C9o.,  60  Kan. 
217,  66  Fac.  4,  44  L.  R.  A.  6S5.  A  part  of 
the  doctrine,  the  basis  of  it  Is  that  the  in- 
jured person  is  of  such  tender  years  that  the 
"attractive  nuisance"  would  so  appeal  to 
childish  impulses  as,  In  a  sense,  to  consti- 
tute an  Invltatioa,  and  that  sndi  appeal 
should  be  foreseen  and  care  taken  to  prevent 
evil  consequences.  We  are  of  the  cqdnioD 
appellant  is  not  shown  to  be  within  the  class 
to  which  the  doctrine  applies. 

ly.  The  record  shows  ai^iellant  was  not 
"attracted"  to  respondent's  track  by  any 
"childish  impulse,"  but  went  upon  it  for  the 
definite  purpose  of  using  it  as  a  way  to  reach 
the  station  of  the  electric  railway,  npon  the 
cars  of  which  she  Intoided  to  return  hoax. 
There  is  authority  that  sudi  a  showing  ren- 
ders inapplicable  the  "turntable"  doctrine. 

We  are  unable  to  discover  any  reason  for 
the  view  that  the  trial  court  was  In  error 
in  granting  the  new  trial  on  the  groond  of 
the  Insoffldency  of  the  evidence. 

The  judgment  is  affirmed,  and  the  canae 
remanded.    AU  concur. 


HUNNBLIi  et  aL  Y.  ZINN  et  aL    (No.  17893.) 

(Supreme  Court  of  Missouri,  Dlviaion   No.  S. 
March  31,  1916.) 

1.  TacsTs  «=>89(^— RasTTUizRa  Tausia— Dc- 
OBXB  OF  Pboof  RxqniBKD. 

Strong,  unequivocal,  and  convincing  proe{ 
is  required  to  establish  a  resulting  trost 

EM.  Note.— For  other  cases,  see  Trusts,  C«£t. 
[g.  f  187 ;   Dee.  Dig.  *=»89(5).l 
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2.   DCSCZKT  AND   DlBTBIBUTION   ^»118  — BB- 
SCLTING    TBTJSTS— PrEBUMPTION. 

Where  the  purchase  price  of  land  is  paid 
by  a  father  or  a  hasband  and  the  title  taken  In 
the  name  of  a  child  or  wife,  the  strong  prima 
facie  presumption  is  that  such  land  was  in- 
tended as  a  gift  or  advancement. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {  426;  Dec  Dig.  «=> 
115.] 

S.  Elkotion  or  Bjckedies  «s>3(1)  —  IncoN- 

aiBTCNT   REXEDIKS  —  AOTANOBlIBNTa  —  BC- 

8UZ.TIHO   TBUSTB. 

The  remedies  of  requiring  property  to  be 
brought  into  hotchiMtch  and  establfshing  a  re- 
sulting trust  for  other  heirs  are  inconsistent, 
and  enction  of  one  precludes  the  other. 

(Ed.  Not«.— For  other  cases,  see  Election  of 
Remedies,  Gent  Dig.  |  8 ;    Dea  Dig.  «=93(1).] 

4.  Apfkai.  and  Bbkob  «=9l009<4)— lUtviBW— 
Chancxixob's  Finding. 

Even  where  the  weight  of  evidence  is  slight- 
ly against  the  findings  of  the  chancellor,  they 
will  not  be  diatnrbed,  except  in  a  plain  ease  of 
error. 

[£2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8974;  Dec.  Dig.  «=> 
10(»(4).J 

5.  Tbubts  «=>89(1)— Resultinq  Tbust— Evi- 
DENOB— StnrariontNCT. 

In  an  action  to  establish  a  resulting  trust 
in  land,  part  of  purchase  price  of  which  was  ad- 
vanced by  the  grantee's  father,  evidence  held 
to  show  a  gift 

[EM.  Note.— For  other  cases,  see  Ofrusts,  Gent 
Dig.  I  134;    Dec.  Dig.  «=>88(1).] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   Carr  McNatt,  Judge. 

Action  by  Ida  M.  Bunnell  and  anotber 
against  R.  D.  Zlnn  and  others.  From  a  judg- 
ment for  defendants,  plaintUCs  amteal.  Af- 
firmed. 

Tbls  is  an  action  in  equity,  tbe  object  of 
wbldi  was  to  bave  a  resulting  trust  decreed 
in  favor  of  plaintiffs  in  certain  lands  situate 
in  Lawrence  county,  tbe  legal  title  of  which 
was  in  defendant  B.  D.  Zinn.  From  a  decree 
nisd,  refusing  the  relief  prayed  for  and  dis- 
missing tbeir  bill,  plaintiffs  have  appealed. 
Since  the  case  has  been  pending  here  Leah 
A.  Grlssom,  one  of  the  appellants,  has  de- 
parted this  life,  suggestions  of  which'  fact 
coming  in,  her  legal  representatives  have 
been  duly  made  parties  herein  and  have  en- 
tered their  appearances. 

Flalntiffs,  Ida  M.  Bunnell  and  said  Leah 
A.  Orissom,  were  daughters  of  one  Peter 
Zinn,  deceased.  Defendant  R.  D.  Zinn  was 
i.  son  of  said  Peter  Zinn,  and  defendants  Al- 
>erta  Zlnn,  Delia  Zinn,  Prussia  Zinn,  and 
Slmore  Zinn  are  the  children  and  heirs  at 
a^v  of  one  Elmore  J.  Zlnn,  deceased,  who 
vas  likewise  a  son  of  Peter  Zinn,  and  de- 
'endant  Elizabeth  Zlnn  is  the  widow  of  said 
?eter  Zinn  (hereinafter  called  Peter,  for  brev- 

ty). 

Mo  point  is  made  touddng  the  form  of  the 
letltlon  here.  That  such  point  conld  have 
een  made  is  therefore  beside  the  question. 
Tliis  petition  is  brief,  but  no  necessity  exists 
tyr  cumbering  the  record  with  It    Stated  es- 


sentially, it  avers  that  the  legal  title  to  the 
south  half  of  the  northeast  quarter  and  the 
west  half  of  the  southeast  quarter  of  section 
23,  in  township  26  and  range  27,  situate  in 
Lawrence  county.  Mo.,  is  in  the  name  of  de- 
fendant Rezin  D.  Zinn  (hereinafter  for  brev- 
ity called  Rezin) ;  that  the  value  of  said  land 
is  $10,000,  and  that  the  said  Peter  was,  and 
was  in  his  lifetime  treated  as,  the  equitable 
owner  of  said  lands,  or  of  a  part  thereof,  by 
reason  of  the  fact  that  the  said  Peter  had 
furnished  $2,000  of  the  $4,800  paid  as  the 
purchase  price  of  said  land,  but  that  the  title 
thereto  was  placed  in  the  name  of  said  Rezin. 
There  is  a  further  averment  that  in  the  life- 
time of  said  Peter  be  made  large  and  valua- 
ble advancements  to  tlie  defendants  and  to 
each  of  them,  far  exceeding  the  advance- 
ments made  to  idaintlfls,  or  to  either  of  them. 
But  no  further  details  are  famished  by  said 
petition  touching  the  nature  of  said  advance- 
ments. The  prayer  is  that  the  court  ascer- 
tain and  determine  what  are  the  rights  of  the 
heirs  of  said  Peter  in  and  to  said  lands,  and 
that  said  Rezin  be  declared  to  be  a  trustee 
thereof  fbr  the  heirs  at  law  of  One  said  Peter, 
deceased,  in  the  proportion  that  the  sum  paid 
by  the  latter  bears  to  the  whole  purchase 
price,  and  to  require  plaintiffs  and  defendants 
to  bring  into  hotchpotch  the  several  advance- 
ments received  by  them,  and  for  all  proper 
rdief.  The  answer  of  Rezin  was  a  general 
dmial,  a  claim  of  ownership  in  fee  simple 
of  the  lands  described  in  the  petition,  and  a 
prayer  that  the  court  ascertain,  determine 
and  adjudge  defendant's  title  therein  as 
against  plaintiffs.  The  other  defendants,  in- 
cluding those  who  were  infants  and  who  an- 
swered by  guardian  ad  litem,  answered  by 
general  denials. 

The  Judgment  found  the  Issues  for  the  de- 
fendants, and  found  and  declared  that  the  ti- 
tle to  the  real  estate  above  described  was 
vested  in  fee  simple  in  said  defendant  Rezin, 
and  that  plaintiffs,  nor  either  of  them,  had 
any  right,  title,  or  interest  therein.  Touch- 
ing the  other,  or  advancement  phase  of  the 
case,  if  any  such  phase  there  be,  no  refer- 
ence is  made  in  the  Judgment,  and  no  sub- 
stantial reference  was  made  as  to  this  upon 
the  trial  of  the  case. 

The  sole  theory  of  tbe  case  as  It  was  tried 
turned  upon  the  question  of  whether  the  title 
to  the  160  acres  of  land  described  above  and 
admittedly  as  to  the  paper  title  thereof  in 
Rezin  was  held  by  him  (to  the  extent  of  the 
$2,000  paid  by  Peter)  in  fee,  or  as  an  equita- 
ble estate.  Touching  the  matter  of  advance- 
ments to  the  other  defendants,  there  are  nei- 
ther 8a£Bcient  allegations  in  the  petition  nor 
sufBcient  proof  in  the  record,  not  to  mention 
an  entire  lack  of  reference  to  that  point  in 
the  Judgment  We  will  treat  the  case  here 
therefore  as  it  was  treated  by  tbe  parties  be- 
low, and  devote  oar  entire  consideration  of 
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it  to  the  question  of  the  creation  In  Beztn  of 
a  resnltlng  trust  in  the  land  in  dispnte. 

The  said  Peter,  ancestor  of  all  of  the  par- 
ties to  this  action,  died  In  Lawrence  county 
in  1912,  and  shortly  before  this  suit  was  com- 
menced, learlng  surviving  him  the  two  daugh- 
ters, one  son,  said  Rezin  and  certain  grand- 
children, all  but  one  of  whom  are  minors  and 
are  represented  herein  by  their  guardian  ad 
litem,  and  who,  as  already  stated,  are  the 
ctilldren  of  another  son,  one  Elmore  Zlnn, 
who  died  before  the  death  of  Peter.  Peter 
had  been  twice  married.  At  a  date,  not  -def- 
inite and  not  of  the  essence  here,  he  was  di- 
vorced from  his  first  wife.  Later  they  were 
remarried,  but  again  later,  they  separated 
and  were  finally  divorced.  Upon  one  of  the 
separations,  which  one  is  Immaterial  here,  a 
division  of  the  property  up  to  that  time  ac- 
comolated  by  them  was  made,  and  Peter 
seems  to  have  given  to  his  wife,  who  is  ap- 
parently the  mother  of  all  of  his  four  chil- 
dren who  are  represented  here,  100  acres  of 
land  at  least,  perhaps  more.  This  division, 
as  witnesses  tliroughout  the  record  quote  him 
as  saying,  "put  him  rather  heavily  in  debt," 
and  he  told  tiia  son  Rezin  and  his  son  Elmore 
that  if  they  would  stay  with  him  he  would 
give  them  all  of  bis  remaining  property. 
Some  nine  years  before  Peter's  death'  his  son 
Elmore  died;  thereafter  Peter  conveyed  to 
defendants  Alberta  Zlnn  and  DeUa  Zlnn  each 
80  acres  of  land,  and  to  Prussia  Zlnn  40 
acres  of  land,  retaining  in  the  last  two  con- 
veyances the  right  of  use  and  control  and  in 
the  one  first  mentioned  two-thirds  of  the 
crops  and  rents  thereof,  during  hla  life.  To 
the  defendant  EUmoie  Zlnn,  Jr.,  he  gave  notli:- 
ing,  since  the  latter  was  a  posthumous  child, 
and  born  apparently  after  the  making  of  the 
above  conveyances.  To  Rezin  he  likewise 
conveyed  at  one  time  120  acres  of  land,  be- 
sides that  in  controversy  here.  These  four 
last-mentioned  conveyances  are  possibly  the 
matters  of  advancements  so  meagerly  refer- 
red to  in  plaintUfs'  petition. 

The  tract  of  160  acres  forming  the  crux  of 
this  action,  and  which'  alone  was  dealt  with 
in  the  proof  and  Judgment,  was  purchased 
from  one  Arch  Ij.  Slmms.  The  proof  is  con- 
clusive that  Peter  paid  of  his  own  money  the 
sum  of  $2,000  on  the  total  purchase  price  of 
$4,800  for  this  land.  When  doing  so  he  said 
to  Slmms,  the  grantor,  tliat  he  (Peter)  was 
going  to  pay  part  of  the  purchase  price,  but 
that  he  wanted  the  deed  made  to  Rezin  and 
not  to  himself.  Upon  being  asked  by  Slmms 
why  he  desired  to  do  this  when  he  could  will 
the  land  to  Rezin  Just  as  well,  he  replied: 
"I  know  If  the  deed  goes  to  him  there  won't 
be  any  lawsuit  alwut  it"  Further  referring 
to  the  matter  and  quoting  the  testimony  of 
the  witness  Slmms  substantlaUy,  Peter  said 
he  was  going  to  give  this  land  to  Rezin,  and 
if  it  were  deeded  to  him  "there  won't  be  any 
lawsuit  about  it,  or  any  fights  about  it,"  and 
for  that  reason  he  wanted  Slmms  to  convey 
it  directly  to  Bezlo.  for  U  he  (Peter)  deeded 


it  to  Rezin,  there  would  be  '^wsults  or  fights 
about  it"  Discussing  with  one  Elim  Anglin, 
who  was  a  brother  of  Peter's  first  wife,  the 
latter  gave  as  a  reasMi  for  conveying,  or 
having  conveyed  to  bis  two  sons  the  whole 
of  his  land  remaining  to  him,  or  accumulated 
by  him  after  the  ^vision  with  hia  first  wife, 
that  these  sons  had  "stayed  by  lilm  and  had 
helped  him"  and  that  Ills  flnt  vrlfe  would 
sufildently  provide  for  tlie  two  dau^ters, 
the  plaintiffs  here.  Similar  conversations 
were  testified  to  by  Mrs.  Anglin,  'wife  of  the 
last-mentioned  witness.  To  one  Lloyd  How- 
ard, who  seems  to  have  been  the  assessor  or 
deputy  assessor,  Peter  said  that  he  had  giv- 
en his  son  Rezin  the  $2,000  which  went  to 
form  the  portion  of  the  purchase  price  of  the 
land  in  dispute,  and  which  is  here  In  contro- 
versy. 

On  the  part  of  plaintifCs  much  testimonj 
came  in  to  the  effect  that  defendant  Rezin 
liad,  in  the  lifetime  of  said  Peter,  repeatedly 
stated  that  his  fath»  was  to  receive,  and 
was  receiving,  a  part  of  tiie  roits  on  the 
lands  In  controversy.  The  record  further 
shows  that  in  the  lifetime  of  Peter  he  was 
consulted  by  Rezin  as  to  repairs  and  Improve- 
ments on  this  land. 

Subsequent  to  the  purchase  of  the  land 
here  in  controversy,  and  on  the  10th  of  June, 
1907,  Peter  gave  Rezin  a  receipt  edgned  by 
him,  wliich  receipt,  date  and  signature  omit- 
ted, reads  thxis:  "This  rec^pt  shows  that  my 
son  Rezin  does  not  owe  me  anything  wtiat- 
ever." 

Further  facts  'will  be  found  set  ont  in  the 
opinion  in  connection  with  the  discussion  of 
the  law  arolicable  to  the  facts  disclosed. 

Oscar  B.  Elam,  of  Aurora,  for  appellants 
William  B.  Skinner,  of  Mt  Vernon,  for  re- 
spondents. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  Regardless  of  the  patent  Joinder  of 
unnecessary  parties  defendant,  of  some  loose 
allegations  in  the  petition,  and  the  occasion- 
al wide  range  of  the  testimony,  the  only 
question,  after  all,  is  whether  the  proof  has 
established  a  resulting  trust  in  the  defendant 
Rezin  to  the  five-twelfths  part  of  the  lands 
in  dispute. 

[1,2]  Since  such  a  trust  works  in  a  sense 
uphill  against  the  statute  of  frauds,  the  rule 
has  ever  been  to  require  strong,  nnequivocal, 
and  convincing  proof  before  finding  and  de- 
creeing the  existence  of  such  a  trust.  Derrr 
v.  Fielder,  216  Mo.  loc.  dt  192,  115  S.  W. 
412 ;  Curd  v.  Brown,  148  Mo.  loa  <At.  92,  ^ 
S.  W.  990,  and  cases  dted.  And  where  the 
purchase  price  of  land  Is  paid  by  a  father 
or  a  husband  and  the  title  taken  in  the  name 
of  the  child  or  of  the  wife,  the  prUna  facie 
presumption  is,  naught  else  appering.  that 
such  land  was  intoided  as  a  gift  or  aa  aa 
advancement.  And  while  soch  pieanamptlcm 
is  said  to  be  and  is,  of  course,  rebuttable,  soch 
rebuttal  must   be  accompUshed,   saya    this 
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coort,  by  OTldence  whldi  la  strong,  xmeqaiT- 
ocal,  and  C(«Tlnclng.  Derry  t.  Fleldor,  aa- 
pra.  With  these  premlsea  conceded,  how 
stands  this  case  upon  the  facts? 

There  can  be  little  doubt  bnt  that  Peter 
Zlnn  paid  of  his  own  money  $2,000  of  the 
f4,800  with  which  this  land  was  bought ;  nor, 
on  the  other  hand  can  there  be  any  doubt 
that  he,  by  his  express  command,  caused  the 
deed  of  conveyance  for  the  whole  of  this  land 
to  be  made  to  Rezln.     He  did  this  because, 
as  he  said  at  the  time,  "he  wanted  Bezln  to 
have  the   land,"   and   was   endearoilng,    by 
thus  causing  the  deed  to  be  made,  to  prevent 
"any   lawsuit   about   It."     To   others   Peter 
gave  a  reason,  sufficient  to  him  at  least,  for 
desiring  to  give  his  sons,  or  their  chUdten, 
all  of  his  lands.    This  reason  was  that  when 
he  was  divorced  from  his  first  wife  he  had 
made  such  division  of  his  then  accumulations 
of  property  with  her  as  to  cause  him  to  be- 
come Indebted  heavily,  or  as  he  expressed 
It,  "left  him  In  a  hard  place,"  and  that  be 
had  said  to  his  two  sons.  If  they  would  stay 
with  him,  "stick  to  him,"  and  help  him  out, 
they  should  have  all  he  bad  left,  and  he 
further  stated  that  they  had  done  their  part 
He  excused  his  seemingly  Inequitable  atti- 
tude toward  bis  daughters,  the  plaintiffs,  by 
suying  that  they  .would  get  a  sufficiently  fair 
provision  out  of  the  property  he  had  given 
their  mother  when  dividing  with  her  after 
the  dlvorca    This  testimony  comes  from  wit- 
nesses who  ought  to  be  unbiased  and  indiffer- 
ent between  the  parties — from  Slmms,  who 
sold  the  land  and  conveyed  it  by  Peter's  ex- 
press direction  to  Bezln;   from  Howard,  the 
deputy  assessor,  to  whom  he  said  he  had  giv- 
en   the   land,   or   the   money    which   partly 
bought  it,  to  his  son;   from  Anglln,  his  foi^ 
mer  brother-in-law,  and  from  the  wife  of  the 
latter,  to  both  of  whom  he  gave  his  reasons 
for  the  different  provisions  he  had  made  for 
bis   children.     Opposed  to  this  Is  the  testi- 
mony of  certain  loose  statements  made  by  the 
defendant  Bezln  to  the  tenants  on  the  land 
In  controversy,  in  substance  that  Peter,  "his 
father,  bad  a  share  in  the  farm  and  received 
part  of  the  rent"    These  statements  are  not 
denied  (and  we  need  not  say  whether  under 
our  statute  Bezln  would  have  been  a  compe- 
tent .v^tness  to  deny  them),  and  so  we  may 
treat  them  as  having  been  uttered  by  defend- 
ant   precisely   as   stated    by   the    witnesses. 
Conceding  them  to  be  facts,  they  amount  to 
no  more  than  that  by  means  of  some  agree- 
ment resting  seemingly  between  Bezln  and 
Peter  In  parol,  Peter  was  to  have  his  pro 
rata  of  the  rents  and  profits  from  this  land 
while  be  lived,  but  that  It  was  to  go  to  Bezln 
"when,"  as  he  said  of  his  property  generally, 
"he    was  done   with  It"     This  view  finds 
strong  corroboration  In  the  fact  that  In  one 
other  deed  to  Bezln,  as  well  as  in  all  of  the 
several   deeds  to  others  of  the  defendants 
who  are  the  children  of  his  son  H^more,  be 
retained  either  a  life  estate  In  himself,  or 
reserved  all,  or  a  part  of  the  rents  and  prof- 


its tbeieof  during  his  life.  Fully  conceding 
as  we  may,  that  he  got  a  part  of  the  rents, 
and  tbat  he  was  consulted  about  and  had  a 
voice  in,  the  management  of,  and  the  Im- 
provements on,  tbe  land  in  dispute,  yet  this 
only  shows  that  pnrsnant  to  his  course  in 
similar  cases  with  Bezln  and  .with  his  grand- 
children, he  had  some  sort  of  friendly  agree- 
ment with  his  son  by  which  he  was  to  share 
for  bis  life  in  the  rents  and  profits  on  this 
land.  It  aids  us  to  no  material  extent  in 
eking  out  tbat  unequivocal  proof,  which  the 
rules  demand  in  this  kind  of  case.  For  this 
testimony  is,  of  itself,  ambiguous  and  equiv- 
ocal. 

[31  In  passing,  lest  It  be  said  that  It  was 
raised  and  kept  vital  and  we  overlooked  It, 
we  will  look  briefly  to  the  casually  mention- 
ed matter  of  advancements.  While  It  Is  loose- 
ly asked  In  the  prayer  of  the  petition  that 
each  of  the  defendants  be  required  to  bring 
the  property  conveyed  to  him  or  her  Into 
hotcbpotch,  there  are  no  sufficiently  definite 
allegations  In  the  petition  to  warrant  such  a 
prayer.  No  reference  ia  made  to  any  facts 
which  would  require  Bezln's  codefendants  to 
so  bring  their  lands  In.  No  such  Judgment 
was  rendered,  and  what  proof  there  was 
.wholly  disproves  the  theory  of  an  advance- 
ment and  makes  of  the  case  whidi  was  ac- 
tually tried  either  an  outright  gift  or  one 
which  creates  a  resulting  trust.  Tbe  case 
was  tried  below  on  this  latter  theory  and 
none  other.  So,  If  there  were  proof  of  an 
advancement  (as  there  is  not  but  per  con- 
tra disproof  thereof),  the  rule  of  consistency 
of  theory  would  preclude  relief.  Besides,  the 
theory  of  a  resulting  trust  of  Itself  shuts  out 
and  precludes  the  theory  of  an  advancement 
They  are  logical  and  legal  antitheses  each 
of  the  other.  One  connotes  the  retention  of 
ownership;  the  other  a  passing  of  owner- 
ship, but  an  accounting  for  the  value  of  the 
property  so  transferred. 

[4,  E]  We  are  constrained  to  say  that  In 
our  view,  tbe  learned  chancellor  could  sot 
have  found  in  any  other  way  than  that  found 
by  him.  The  rule  is  ancient  and  well  settled 
that  even  where  upon  the  x;old  record  on  ap- 
peal the  weight  of  the  evidence  may  seem  to 
us  to  be  slightly  against  tbe  finding  of  tbe 
chancellor,  so  that  If  left  to  ourselves  we 
might  have  found  otherwise,  we  wlU  never- 
theless defer  to  his  findings,  except  in  a 
plain  case,  where  such  finding  is  clearly  er- 
roneous. This,  because  of  tbe  chancellor's 
better  opportunity  to  see  and  hear  the  wit- 
nesses. For  evidence  which  may  look  as  If 
It  were  Inspired  by  the  very  breathing  image 
of  truth,  when  we  read  It  on  the  cold  record, 
may.  In  fact,  have  been  Inspired  by  the  Fa- 
ther of  Ides,  and,  as  it  fell  from  the  witness' 
lips  in  front  of  the  chancellor,  have  bomethe 
hall-mark  of  its  inspiring  ancestor  on  its 
face.  So  much  was  said  In  substance  by 
our  former  Brother  Lamm  In  tbe  case  of 
Creamer  v.  Blvert,  214  Mo.  lot  dt  479,  IIS 
S.  W.  U18.     But  be  this  as  may  be,  there 


Digitized  by  LjOOQIC 


1168 


181  SOUTHWESTERN  BBPOKTEB 


Qto. 


are  two  rales  of  law  confronting  ai^ieUanta 
here,  making  It  Impossible  for  tbem  to  recov- 
er npon  snch  a  state  of  facta  as  la  presented 
by  this  record ;  one  Is  the  necessity  of  snch 
proof  as  Bbows  an  unequivocal  right  to  recov- 
er ;  the  other  Is  the  rule  of  deference  to  the 
dtancellor's  finding.  Here  the  weight  of  evi- 
dence Is  against  plaintiffs,  not  for  them,  or  so 
mndi  as  evenly  balanced.  PlalntlfTs  have 
not  met  In  this  record  either  one  of  these 
requirements.  The  decree  nisi  was  right,  and 
should  he  affirmed.  Let  this  be  done.  All 
concur. 


KHiLE  T.  OOOCH  et  aL    (No.  17892.) 

(Suprone  Court  of  Migsouri,  Division  No.  1. 

March  30,  1916.) 

1.  WiTNKaBKS      «=s>15»(2)    —    COHPETENOT    — 
TaANBACTION    WITH    DECKABED    PEBSON. 

In  a  suit  for  partition,  where  an  intervener 
claimed  the  land  by  virtue  of  a  parol  gift  from 
the  common  source  of  title  to  his  father,  and 
a  parol  gift  from  the  father  to  intervener  with 
possession  thereunder  for  the  period  of  limita- 
tions, while  the  father  could  not  under  Rev.  St 
1909,  t  6S54,  testify  as  to  the  gift  made  to  him 
after  the  death  of  the  donor,  both  intervener  iiud 
his  father  were  competent  witnesses  to  testify 
as  to  the  gift  to  intervener  and  his  holding  there- 
under, which  would  entitle  intervener  to  the 
land  regardless  of  whether  the  gift  to  his  fa- 
ther was  ever  made. 

nSd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  629,  667,  668,  678;  Dec.  Dig.  <S=s> 
159(2).] 

2.  Gifts   ®=>25— Intebest    in    Land— Paboi> 
Gift. 

Where  a  claimant  of  land  under  a  parol  0(t 
did  not  allege  or  prove  that  he  took  possession 
of  land  under  the  gift,  he  is  not  entitled  to  the 
land  by  virtue  of  Uie  gift. 

[Ed.  Note. — ^For  other  cases,  see  Gifts,  Cent. 
Dig.  SI  48-48:  Dec.  Dig.  «=925.] 

8.  Afpeai.  and  ErboK  «=>1008  —  Revbew — 

Findings  by  Tbial  Coubt. 

Where  the  claim  of  intervener  to  land 
sought  to  be  partitioned  was  submitted  to  the 
cohrt  without  a  jury  and  without  instructions, 
the  court's  conclusion  is  binding  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3955 :  Dec.  Dig.  «=»1008.1 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty;  Fred  Lamb,  Judge. 

Suit  for  paxUtlon  by  Howard  F.  Kllle 
against  John  T.  Gooch  and  another,  In  which 
William  P.  Gooch  Intervened  as  claimant  of 
the  land.  From  a  decree  against  the  Inter- 
vener, he  appeala  Reversed  and  remanded, 
with  directions. 

Ttkia  is  an  action  for  partition  brought  in 
the  circuit  conrt  of  Sullivan  county.  Mo.,  by 
plaintiff,  who  Is  the  record  owner  of  the  un- 
divided three-sevenths  of  the  northwest  quar- 
ter of  the  northeast  quarter  of  section  27, 
township  61,  range  20,  of  said  county,  against 
defendant  John  T.  Gooch,  the  record  owner 
of  the  undivided  three-sevenths  of  said  land, 
and  defendant  Wm.  H.  C.  Gooch  the  record 
owner  of  the  undivided  one-seventh  of  above 
land.  Defendant  Wm.  P.  Gooch,  upon  his 
own  motion,  was  permitted  to  become  a  de- 


fendant   He  filed  an  answer  claiming  to  be 
the  owner,  and  In  possession  of  said  land. 

Thomas  S.  Gooch  was  the  common  source 
of  title.  The  land  was  conveyed  by  the  United 
iStates  government  to  the  state  of  lilssonri 
by  act  of  Congress  approved  September  2S, 
1830.  It  was  patented  by  the  state  ot  Mis- 
souri to  Sullivan  county  aforesaid,  and  by  the 
Iatt€»r  sold  and  conveyed  on  November  7, 1863, 
to  said  Thomas  S.  Gooch,  the  common  source 
of  title.  The  latter  died  tnteatate,  July  31. 
1873.  He  left  a  widow,  who  died  12  or  15 
years  later,  and  eight  children,  named  as  fol- 
lows: John  T.  Gooch,  James  W.  Gooch,  Wil- 
liam H.  C.  Gooch,  Thomas  H.  Goodoi,  Sanb 
A.  Gooch,  Adam  P.  Gooch,  Isaac  T.  Gooch, 
and  Charles  B.  Gooch.  Sarah  Ooocb  married 
John  Carter.  Adam  P.  Gooch  died  before  hU 
mother,  and  was  unmarried.  Tbrnnas  H. 
Gooch  died  in  May,  1896,  and  left  a  widow 
and  four  children.  His  widow  was  namel 
Luella,  and  his  four  dilldren  were  named: 
Lulu  Seller  (nie  Gooch),  Annie  Scoles  (n£e 
Gooch),  Emma  Johnson  (nSe  Gooch),  who  mar- 
ried Charles  A.  Johnson,  and  Thomas  H. 
Gooch  (commonly  known  as  Harry). 

On  April  1,  1913,  Isaac  T.  Goocdi  and  wife, 
with  Charles  B.  Goodi  and  wife,  for  the  ex- 
pressed consideration  of  $671.45,  conveyed  to 
plaintiff  by  quitclaim  deed  the  land  In  con- 
troversy. This  deed  was  recorded  April  2, 
1918.  On  April  2,  1913,  the  heirs  of  Thomas 
H.  Gooch,  deceased,  conveyed  to  plaintiff 
their  Interest  In  said  land.  This  gave  to  re- 
spondent the  record  title  to  the  undivided 
three-sevenths  of  said  land.  On  Novemba 
13, 1897,  the  heirs  of  James  W.  Gooch,  deceas- 
ed, conveyed  said  land  by  qulttdalm  deed  to 
defendant  John  T.  Gooch,  and  the  deed,  after 
describing  the  land,  contained  this  recital: 
"First  parties  c<mveylng  as  heirs  of  Thomas 
S.  Gooch,  deceased."  On  February  15,  1888, 
Thomas  B.  Gooch,  heir  of  Sarah  A.  and  John 
Carter,  for  the  expressed  consideration  of 
$10,  executed  a  quitclaim  deed  to  the  land  in 
controversy  to  defendant  Jobn  T.  Gooch. 
After  describing  the  land,  said  deed  recites: 
"B'lrst  party  conveying  as  hdr  of  Thomas  S. 
Gooch,  deceased."  The  two  deeds  last  men 
tioned  conveyed  to  defendant  John  T.  Goodi 
the  record  title  to  the  undivided  two-sevenths 
of  the  land  in  controversy.  Defendant  Wbl 
H.  C.  Gooch  holds  the  record  title  to  the  un- 
divided one-seventh  of  said  land,  as  son  antl 
heir  of  Thomas  S.  Gooch,  deceased,  the  com- 
mon source  of  title.  Defendant  John  T. 
Gooch  is  a  son  of  said  Thomas  S.  Gooch,  and 
defendant  William  P.  Goodi  Is  a  son  ot  de- 
fendant John  T.  (}ooch. 

Defendant  William  P.  Gooch  In  Us  answ«r 
to  amended  petition  alleges  that  said  Thom&i 
S.  Gooch,  his  grandfather,  more  than  40  y««rs 
prior  to  the  institution  of  this  suit  made  i 
parol  gift  of  said  land  to  hia  sons  John  T. 
Gooch  and  James  W.  Gooch,  and  that  morv 
than  30  years  prior  to  the  commencement  of 
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tbis  aeUoa,  aM  John  1.  Goodi,  tlither  of  gald 
defendant  Wm.  P.  Gooch,  made  a  parol  gift 
of  said  land  to  the  latter  and  that  said  John 
X.  Ooodi  acquired  the  interest  of  said  Jamea 
W.  Goodi  in  aold  land.  Ilie  answer  then  al- 
leges that  defendant  Wm.  P.  Gooch  has  been 
In  the  actual,  ezcinsiTe,  adverse,  and.contln- 
noas  possession  of  said  land,  claiming  the 
same  as  his  own  absolutely,  fOr  a  period  of 
10  years  and  more  next  befbre  the  commence- 
ment of  this  suit.  The  answer  farther  alleges 
that  neither  plaintiff  nor  any  of  those  under 
whom  he  daims  have  been  in  poeaession  of 
said  land  for  30  consecutive  years,  and  that 
neitlier  said  plaintiff  nor  his  grantors  have 
ever  paid  any  taxes  on  said  land;  that  he 
(appellant)  is  in  possession  of  said  land,  and 
has  been  for  more  than  (»e  year  from  the 
date  of  the  expiration  of  said  period  of  30 
yeara  He  thereopon  asks  that  the  title  to 
said  land  be  declared  to  be  vested  in  htm,  and 
that  his  rlgSit  and  title  thereto  be  quieted  in 
him  as  against  the  plaintiff,  and  for  all  prop- 
er and  equitable  relief. 

Plaintiff's  rcDly  admits  that  Thomaa  S. 
Uoocb  is  the  common  Bonroe  of  title;  that  John 
T.  Gooch,  by  quitclaim  deed  from  the  heirs  of 
James  W.  Gooch,  deceased,  acquired  the  un- 
divided one-seventh  interest  in  said  land,  and 
no  more.  Plaintiff  denied  every  other  allega- 
tion of  new  matter  in  said  answer.  Plaintiff 
likewise  pleads  the  statute  of  frauds  as  a  de- 
fense against  said  alleged  parol  gifts  of  the 
land  in  controversy. 

We  will  c(»sider  the  objections  to  the  ad- 
mission of  evidence  and  the  exclusion  of 
same  and  the  alleged  title  of  defendant  Wm. 
P.  Goodi  to  the  land  in  controversy  in  the 
oplnlcML  • 

John  T.  Gooch  and  Wm.  H.  O.  Gooch  filed 
no  answer,  but  made  default  The  case  was 
submitted  to  the  court  without  the  interven- 
tion of  a  jury,  and  without  instructions.  The 
court  found  for  plaintiff,  and  further  found 
that  defendant  Wm.  P.  Gooch  has  no  right, 
title,  or  Interest  in  the  land  In  controversy, 
to  wit,  the  northwest  quarter  of  the  north- 
east quarter  of  section  27,  township  01,  range 
20,  in  Sullivan  county.  Mo.,  and  is  not  en- 
titled to  the  possession  thereof,  but  that  the 
allegations  of  plalntifTs  petition  are  true. 

The  court,  after  finding  and  describing  the 
interests  of  the  parties  as  heretofore  shown, 
decreed  a  i)artltion  of  the  land,  and  ordered 
sale  of  same,  as  it  could  not  be  divided  in 
kind,  etc.  Defendant  Wm.  P.  Gooch  aloue 
Ued  motlcHi  for  a  new  trial,  which  was  over- 
raled,  and  the  cause  duly  appealed  by  him  to 
ilia  cotirt 

J.  W.  daw,  of  Milan,  and  A.  W.  Mullins, 
If  liliuieus,  for  appellant.  £>.  B.  Fields,  of 
Srowning,  and  J.  M.  Wattenbarger,  of  Milan, 
Icnr  respondent. 

RAILBX,  O.  (after  stating  the  facts  as 
ibove).  [1]  I.  It  is  contended  by  appellant 
bat  tlM  court  oemmltted  error  in  refusing 


to  permit  defendant  John  T.  Gooch  and  him- 
self to  testify  as  witnesses  in  the  trial  of 
this  cause. 

It  may  be  conceded  for  the  purposes  of  the 
case  that  nether  John  T.  Gooch  nor  his  son, 
William  P.  Gooch,  were  competent  witnesses, 
in  view  of  section  (t364,  R.  S.  1909,  to  testify 
concerning  the  alleged  parol  gift  of  the  land 
in  controversy  from  Thomas  S.  Goocb  to 
John  T.  and  James  W.  Gooch,  as  alleged  in 
the  answer.  Angell  v.  Hester,  84  Mo.  142; 
Ring  V.  Jamison,  06  Ma  424;  Hughes  v. 
Israd,  73  Mo.  688;  Wood  v.  Matthews,  78 
Mo.  loc  cit  482;  Chapman  v.  Dougherty, 
87  Mo.  617,  06  Am.  Rep.  469;  Meier  v.  Thie- 
man,  90  Mo.  loc.  cit  434,  2  &  W.  485;  O'Bry- 
an  V.  AUen,  108  Ma  227,  18  S.  W.  892,  82 
Am.  St  Rep.  696;  Leeper  ▼.  Taylor,  111  Ma 
312,  19  S.  W.  965;  Teats  r.  Flanders,  U8 
Mo.  600,  24  S.  W.  126 ;  Curd  v.  Brown,  148 
Mo.  loc  dt  96,  49  S.  W.  990;  Hadi  v.  Rol- 
lins, 168  Ma  loa  cit  190,  191,  69  S.  W.  282; 
MiUer  V.  Slupsky,  168  Ma  643,  69  S.  W.  090; 
Baker  r.  Reed,  162  Mo.  841,  62  S.  W.  1001; 
Patton  V.  Fox,  169  Mo.  loc.  dt  107,  69  S.  W. 
287;  Smith  v.  Smith,  201  Mo.  loc.  dt  646, 
100  S.  W.  679 ;  Welermudler  v.  ScnlUn,  208 
Mo.  lo&  dt  472,  101  S.  W.  1088;  Bishop  v. 
Brittain  Inv.  Go.,  229  Ma  690,  128  S.  W. 
668,  Ann.  Cas.  1912A,  868;  Lieber  v.  Ueber, 
239  Ma  loc.  dt  22,  143  8.  W.  468;  Goodale 
V.  Evans,  263  Ma  loc.  dt  220, 172  8.  W.  370 ; 
Eaton  V.  Gates,  175  S.  W.  loc.  dt  963 ;  Lea- 
vea  V.  Southern  Ry.  Ca,  181  S.  W.  loc.  dt 
8,  and  cases  dted;  Stone  v.  Fry,  191  Ma 
App.  607,  178  S.  W.  loa  dt  290 ;  Chandler  v. 
Hedrick,  187  Mo.  App.  loc.  dt.  670,  178  S. 
W.  93;  Dlggs  V.  Henson,  181  Ma  App.  84, 
163  S.  W.  665;  Bone  v.  Friday,  180  Mo.  App. 
577,  167  S.  W.  689;  Taylor  v.  George,  176 
Ma  App.  loc.  dt  222-223,  161  S.  W.  1187; 
Leavea  v.  Railroad,  171  Mo.  App.  loc.  dt  27, 
168  8.  W.  600.  The  testimony  sou^t  to  be 
elidted  from  John  T.  <9oodi  in  behalf  of  his 
son  and  codefendant,  Wm.  P.  Gooch,  did  not 
relate  to  the  alleged  parol  gift  of  said  land 
from  Tliomas  S.  Good),  deceased,  to  his  two 
sons  John  T.  and  James  W.  Gooch.  On  the 
other  hand,  the  defendant  John  T.  Goodi  was 
offered  as  a  witness  in  behalf  of  appellant,  to 
prove  that  he  had  made  a  parol  gift  of  said 
land  to  defendant  Wm.  P.  Gooch  more  than 
30  years  prior  to  the  commencement  of  this 
suit;  that  his  said  son  had  been  io  the  sole 
and  exclusive  possession  of  said  land  for 
29  years  prior  to  the  commencement  of  this 
action,  and  holding  it  for  himself  absolutely ; 
that  he  {Jdm  T.  Clooch)  had  paid  the  taxes 
continually  on  this  land  for  the  last  40 
years  before  the  trial;  and  that  nobody 
else  had  paid  any  taxes  on  it 

Even  if  it  should  be. conceded  that  appel- 
lant failed  to  establish  the  fact  that  his 
grandfather  had  made  a  parol  gift  of  said 
land  to  his  father  and  uncle,  as  alleged  in 
the  answer,  yet  it  does  not  fbllow  that  John 
T.  Gooch  was  an  incompetent  witness  to 
prove  that  while  in  possession  of  above  land 
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be  made  a  parol  gift  of  same  to  defendant 
Wm.  P.  Gooch,  and  placed  blm  In  possession 
thereof  under  said  gift.  Nor  does  It  follow 
tbat  John  T.  Gooch  was  not  a  competent  wit- 
ness to  testify  In  behalf  of  -bia  son  as  to  the 
adverse  holding  of  the  latter  after  he  was 
placed  In  xwssesslon  by  his  father  nnder  the 
parol  gift  from  the  latter.  Thomas  S.  Gooch 
was  not  a  party  to  the  alleged  transaction  be- 
tween John  T.  Gooch  and  his  son.  U  John  T. 
Gooch,  while  in  possession  of  the  land,  made 
a  parol  gift  of  same  to  appellant  and  put  him 
In  possession  thereof.  It  constituted  a  sepa- 
rate and  distinct  transaction,  In  which  the 
deceased,  Thomas  8.  Gooch,  was  not  Inrolved. 
The  def^idant  John  T.  Gooch  was  therefore 
a  competent  witness  to  testify  as  to  those 
matters  which  appellant  offered  to  prove  by 
him,  and  the  court  erred  in  excluding  him  as 
a  witness  for  that  purpose.  Clara  Bajohr  v. 
AUna  M.  Bajohr,  184  S.  W.  76,  not  yet  officially 
reported,  opinion  by  Graves,  i*.  J. ;  Marlon  Kay 
et  al.  y.  Lou  Westall  et  al.,  183  S.  W.  629,  not 
yet  officially  reported,  opinion  by  Ralley,  O. ; 
Lead  &  Zinc  Inv.  Co.  v.  Lead  Co.,  251  Mo.  loc. 
dt.  741, 158  S.  W.  369 ;  Brown  v.  Patterson,  224 
Mo.  loc.  dt  651,  652,  124  S.  W.  1 ;  Freeland 
V.  Williamson,  220  Mo.  loc.  dt.  231,  119  S. 
'W.  560;  Welermueller  ▼.  Scullln,  203  Mo. 
loc.  dt.  469,  101  S.  W.  1088 ;  Lynn  v.  Hock- 
aday,  182  Mo.  loc.  dt  121,  61  S.  W.  885,  85 
Am.  St.  Rep.  480;  Shanklln  v.  McCracken, 
140  Mo.  loc.  dt  356,  41  S.  W.  898;  Banking 
House  V.  Rood,  132  Mo.  loc.  dt  258,  38  S.  W. 
816 ;  First  Nat  Bank  ot  St  Charles  v.  Payne, 
111  Mo.  297,  20  S.  W.  41,  38  Am.  St  Rep.  520 ; 
Bates  V.  Forcht,  89  Mo.  loc.  dt  126,  1  S.  W. 
120;  Cterman-Amerlcan  Bank  v.  Camery 
(App.)  176  8.  W.  loa  dt  1077;  Denning  v. 
Butcher,  91  Iowa,  432,  438,  69  N.  W,  69; 
Kostelecky  v.  Scberhart,  99  Iowa  loc.  dt  124, 
125,  68  N.  W.  591. 

(a)  The  conclusions,  heretofore  readied  tn 
regard  to  the  competency  of  John  T.  Goodi 
to  testify  In  regard  to  the  matters  therein 
enumerated  apply  with  equal  force  to  the 
competency  of  appellant  to  testify  concerning 
the  matters  his  counsel  offered  to  prove  by 
him.  The  court  therefore  committed  error 
in  excluding  the  testimony  of  defendant  Wm. 
P.  Gooch  In  respect  to  the  matters  ofFered 
to  be  proven  by  him. 

[2]  II.  It  is  insisted  by  appellant  tbat  the 
evidence  in  the  case  ia  sufficient  to  show  a 
parol  gift  of  the  land  in  controversy  by 
Gliomas  S.  Gooch  to  his  sons  John  T.  and 
James  W.  Gooch.  As  we  are  urged  to  re- 
verse and  remand  the  cause,  with  directions 
to  the  trial  court  to  enter  a  judgment  for 
aiq;>ellant,  we  will  briefly  consider  the  above 
question.  The  only  testimony  relating  to 
above  subject  is  that  of  J.  W.  Casslty.  He 
testified  that  Thomas  S.  Gooch  was  at  his 
father's  house  In  1863  or  1864,  and  be  beard 
him  say  that  he  calculated  for  John  T.  and 
Jim  to  have  the  land  In  controversy.  This 
testimony  was  competent  for  what  It  was 
worth,  t<ind1ng  to  show  adverse  possession 


upon  the  part  of  appeOant  .  ThnHinni  er  of 
defendant  Wm.  P.  Gooch  does  not  allele  tbat 
his  father,  3dbn  T.  Goodi,  entered  Into  the 
possession  of  the  land  in  ocmtroversy  under 
the  alleged  parol  gift  from  Thomas  S.  Goodt 
to  John  T.  and  James  W.  Gooch.  In  order 
that  a  parol  gift  of  land  may  become  effective 
and  pass  to  the  donee  the  equitable  title 
thereto,  It  Is  necessary  that  possession  should 
be  taken  under  and  pursuant  to  the  parol 
gift.  In  Dozler  v.  MatsoD,  94  Mo.  loc  dt 
332,  7  S.  W.  270,  4  Am.  St  Rep.  388.  Judge 
Sherwood,  in  discussing  this  subject  said: 

"It  is  well  settled  that,  where  a  party  has 
been  placed  in  poseession  of  a  tract  of  land, 
and  on  the  faith  of  an  oral  gift  of  the  same  in 
him  has  made  valuable  and  lasting  improvements 
thereon,  this  is  a  saffident  basis  upon  which 
the  donee  may  compel  a  conveyance  to  him  of 
such  land.  When  he  does  this,  it  constltates  a 
valuable  consideration,  and  he  stands  before  a 
court  of  equity  in  the  attitude  of  a  purchaser 
and  with  equal  rights  and  remedies ;  the  donoe's 
status  in  such  case  falling  within  the  domain 
of  the  doctrine  of  part  performance." 

In  Caffee  v.  Smith,  101  Mo.  loa  dt  233, 
18  S.  W.  1051,  this  court  said: 

"The  defendant  being  placed  in  possession  of 
the  premises  in  question  by  R.  R.  Smith,  his 
son.  In  accordance  with  a  vuid  parol  agreement, 
made  upon  a  valuable  consideration,  and  at  a 
time  when  R.  R.  Smith  was  not  in  debt  and 
having  performed  that  agreement  he  aoquireil 
such  an  equity  in  the  premises  as  woidd  have 
warranted  specific  performance  against  the  jjou 
and  in  favor  of  the  father.  Waterman  on  Spe- 
cific Perform.  §g  270,  272,  274r-276;  Fry  on 
Specific  Perform.  180,  181;  2  Story  Eq.  Jur. 
(13th  Ed.)  pp.  76,  77.'' 

In  the  cases  cited  by  appellant  on  this  sub- 
ject possession  of  the  land  was  taken  In  each 
instance  under  the  parol  gift  The  answer  of 
ai^>ella9t  alleges  that  his  grandfather  made  a 
parol  gift  of  said  land  to  his  sons  John  T.  and 
James  W.  Gooch,  but  failed  to  allege  that 
either  took  possession  of  said  land  under 
said  alleged  parol  gift  Neither  is  there  a 
syllable  of  evidence  In  the  record  tending 
to  show  that  dther  John  T.  or  James  W. 
Gooch  took  possession  of  the  land  In  con- 
troversy under  said  alleged  parol  gift  from 
their  father. 

Appellant  therefore,  under  his  answer  and 
proof,  Is  not  entitled  to  have  the  canae  re- 
versed and  remanded,  with  directions  to  en- 
ter a  decree  In  his  behalf,  based  upon  said 
alleged  parol  gift  of  the  land  from  Thomas 
S.  Gooch  to  his  said  sons. 

[3]  III.  It  Is  contended  by  appellant  tbat 
his  title  to  the  land  In  question  was  perf  e<^ 
and  absolute,  under  the  general  statute  of 
limitations  of  ten  years,  when  this  suit  was 
commenced.  The  trial  court  held  to  the 
contrary,  and  we  are  not  prepared  to  assert, 
either  as  a  matter  of  law  or  tact,  that  lt» 
ruling  In  respect  to  this  matter  la  erroneou.s. 
The  case  was  submitted  without  instructions, 
and  the  conclusion  reached  by  the  lower  court 
Is  binding  upon  us  In  this  proceeding. 

IV.  On  account  of  the  error  heretofore 
pointed  out,  In  excluding  defendant  John  T. 
Gooch  and  appellant  as  wltneaaea,  tbe  cause 
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is  leversed  and  remanded,  with  dlrecttona  to 
the  trial  conrt  to  proceed  with  same  In  con- 
twmlty  to  the  vlewB  here  expressed. 

BROWN,  C,  c<»cnrB. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBT,  C,  Is  adopted  as  the  opinion  of  the 
conrt    All  concur. 


FRiCK  et  al  v.  millers*  NAT.  INS.  CO. 
(No.  17710.) 

(Supreme  Conrt  of  Missouri,  Division  No,  2. 
March  31.  1916.) 

1.  INBU&AHCE  ©=387— Conditions  —  Waiv- 
EH— Knowucook. 

The  insnrer's  express  waiver  of  a  condition 
of  its  p<dicy  relating  to  the  vacancy  oi  the  In- 
sured premises,  and  its  indorsement  that  they 
might  remain  vacant  if  the  insured,  in  consid- 
eration of  a  reduction  in  the  basis  rate,  should 
fnlly  comply  with  a  warranty  requiring  him  to 
maintain  a  watclmian  with  an  approved  watch 
docli  and  to  keep  watch  tHotk  records  and  for- 
ward them  to  a  named  party  as  a.  basis  for  the 
service  credit,  was  not  a  waiver  of  compliance 
with  the  warranty,  where  the  insurer  had  no 
knowledge  of  the  insured's  breach  thereof. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  J  1025 ;   Dec.  Dig.  «=>387.] 

2.  INSXJRANCX    «=334(2)    —    CONDinOHS    — 
WaTCHHAW   CtAUSB^-FoBFElTUBE. 

Under  a  warranty  whereby  insured,  in  con- 
sideration of  a  reduction  of  the  basis  rate  of 
the  policy,  agreed  to  maintain  a  watdunan  day 
and  night  and  at  all  times  when  the  machinery 
was  not  running,  except  when  other  employM 
were  on  duty,  defining  the  duties  of  the  watch- 
man and  requiring  the  insured  to  date  and  keep 
all  watch  clock  records,  and  after  90  days  to 
forward  them  to  a  named  party  to  determine 
whether  the  service  conformed  to  the  reqnire- 
ments  for  credit,  and  that  on  failure  to  observe 
soch  conditions  the  credit  allowed  for  the  serv- 
ice should  be  forfeited  for  6  months,  and  the 
amount  of  the  forfeit  should  be  added  to  the 
first  assessment  made  after  the  breach  was  es- 
tablished, the  insured's  breach  of  the  warranty 
did  not  limit  the  insurer  to  the  enforcement  of 
the  penalty,  but  entitled  it  to  forfeit  the  policy. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  848-860;  Dec.  Dig.  <S=»334(2).] 

Api>eal  from  Clrcnlt  Oonrt,  Henry  County ; 
C.  A.  Calvlrd,  Judge. 

Action  by  J.  A.  Frick  and  another  against 
the  MiUets'  National  Insurance  Company. 
From  a  Judgment  of  nonsuit  with  leave, 
which  nonsuit  the  court  refused  to  vacate, 
tbe  plaintiffs  appeal.    Affirmed. 

Fyke  &  Snider,  of  Kansas  City,  O.  P.  Er- 
genbrlgbt,  of  Indei)endence,  and  Parks  &  Son, 
of  Clinton,  for  appellants.  White,  Hackney 
&  Lyons,  of  Kansas  City,  W.  E.  Owen,  of 
Clinton,  and  Barger  &  Hicks,  of  Chicago,  111., 
for  respond^it. 

FARIS,  P.  J.  Plaintiffs  sued  defendant 
in  the  circuit  court  of  Henry  county  on  a 
policy  of  insurance  for  a  fire  loss.  Tbe  conrt 
iilsi  sustained  a  demurrer  to  tbe  evidence 
of    plaintiffs;    whereupon  plaintiffs  took  a 


nmsiilt,  with  leave,  whldi  nonsuit  the  court 
refused  to  vacate  and  plaintiffs  appealed. 

Defendant  is  a  mutual  fire  insurance  com- 
pany, having  its  dilef  office  In  Chicago,  lU., 
but  authorized  to  do  business  In  Mi.ssourl, 
and  we  apprehend  in  Kansas  as  well,  and 
having  in  Kansas  City,  Mo.,  a  department  or 
agency  managed  by  one  Charles  H.  Rldg- 
way.  On  the  12th  day  of  December,  1911,  de- 
fendant issued  to  the  Caney  Mill  &  Elevator 
Company,  a  corporation  (called  hereinafter 
tbe  Caney  Company)  doing  business  at  Caney, 
Kan.,  a  policy  of  fire  insurance,  insuring  for 
a  term  of  five  years  the  machinery  of  the 
assuTed'fi  flouring  mill  for  ?5,000,  the  build- 
ing for  $3,000,  and  stock  on  hand  for  |2,000. 
The  initial  premium  was  $212.50,  which  was 
paid  In  cash.  There  was  a  further  provi- 
sion that  the  assured  should  make  and  de- 
posit, and  it  did  make  and  deposit,  its  pre- 
mium note  for  the  additfonal  sum  of  $2,125 
to  cover  such  assessments  as  the  board  of 
directors  of  defendant  should  make  against 
assured  under  defendant's  charter  and  by- 
laws. Attached  to  said  policy  was  what  is 
called  in  the  record  a  "watchman,  with  ap- 
proved watch  clock  clause."  Tbe  policy 
also  contained  a  provision  forbidding  the 
mill's  remaining  idle  for  a  longer  period  than 
10  days,  which  was  by  an  Indorsement  mod- 
ified to  read  60  days.  Plaintiff  Home  Na- 
tional Banli  (called  hereinafter  the  Bank), 
had  possession  ot  the  policy  of  insurance  a» 
mortgagee  to  secure  to  it  the  payment  of  a 
$3,500  loan  and  the  Interest  thereon.  Ou 
April  20,  1912,  finding  that  the  mill  would 
remain  idle  longer  than  the  60  days  allowed 
by  the  terms  of  the  policy,  the  plaintiff 
Bank  wrote  to  tbe  agent  of  defendant,  saying 
that  consent  of  defendant  being  necessary  to 
continue  policy  in  force  after  a  vacancy  of 
60  days,  asked  that  consent,  and  procured 
the  plAcing  on  the  policy  2  days  thereafter 
of  an  Indorsement  allowing  the  mill  to  con- 
tinue idle  till  the  next  harvest  This  in- 
dorsement is  as  follows : 

"In  cotutideration  of  ihe  fuU  compliance  by 
the  ataured  _  tcith  the  leatohman  warranty  at- 
tached to  thi»  policy  permisiion  it  )tercby  grant- 
ed to  the  insured  to  remain  inoperative  until 
next  harvest  if  necessary."    (Italics  ours.) 

The  watdiman  warranty  referred  to  in 
the  Indorsement  last  above  is  as  follows: 

"In  consideration  of  a  reduction  of  twenty- 
five  cents  (2Sc.)  in  the  basis  rate,  at  wliich  ttua 
policy  is  written,  the  assured  h^reb^  agrees  to 
iraintain  a  watchman  provided  with  an  ap- 
proved watch  clock  to  watch  day  and  night  at 
all  times  when  the  machinery  is  not  running,  ex- 
cept when  other  employes  are  on  duty,  and  then 
he  is  relieved  from  duty  only  in  tbe  day  time 
while  such  other  employes  are  actually  on  the 
premises ;  and  it  is  particularly  understood  and 
agreed  that  the  first  duty  of  the  watchman  is 
the  care  and  examination  of  the  property  in  his 
charge,  and  he  shall  be  required  to  examine  all 
fast  running  bearings,  commencing  immediately 
after  macliinery  shuts  down,  and  make  at  least 
three  thorough  and  careful  examinations  of  ma- 
chinery and  bearing,  one  each  hour  after  ma- 
chinery stops  running;    and  there   shall  be  at 
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least  one  watch  dock  station  on  «adi  floor  of 
each  building  covered  by  this  policy,  including 
the  engine  and  boiler  house,  whether  insured 
or  not,  to  each  ot  which  rtations  he  shall  make 
honrly  rounds  wliile  on  duty;  and  the  assured 
further  agrees  to  date  all  watch  clock  records 
and  file  same  in  a  fire  proof  safe,  If  kept  on  the 
premises,  or  in  some  safe  place  outside  the 
premises  not  endangered  by  a  fire  therein,  re- 
taining same  for  a  period  of  not  less  than  ninety 
(GO)  days,  subject  to  examination  of  inspectors; 
and  at  the  termination  of  the  ninety  (SO)  days 

Seriods  ending  September  1,  December  1,  March 
,  and  June  1,  all  records  to  be  forwaxded  to 
the  Mutual  Fire  Prevention  Bureau  at  Oxford, 
Mich.,  for  examination  and  checking,  to  deter- 
mine whether  or  not  the  service  conforms  to  the 
requirements  for  above  credit;  failure  on  the 
part  of  the  assured  to  furnish  records  as  per 
this  agreement  to  be  prima  facie  evidence  that 
the  assured  is  not  entitled  to  credit  for  the  serv- 
ice maintained. 

"It  is  hereby  warranted  by  the  assured  that 
the  conditions  herein  named  shall  be  observed, 
and  falling  to  do  so,  it  is  agreed  that  the  credit 
allowed  for  the  service  shall  be  forfeited  for  a 
period  of  six  months,  the  amount  so  forfeited  to 
be  added  to  the  first  assessment  made  after 
the  breach  of  conditions  is  established. 

"Attached  to  and  made  part  of  policy  No. 
35049  of  the  Western  MiUers'  Mutual  Fire  In- 
surance Company,  of  Chicago,  III." 

Wben  tbls  policy  was  Issued  the  assured, 
Caney  Company,  wrote  to  defendant  tbat 
some  change  would  occur  In  the  manage- 
ment of  the  mill  about  January  1,  1912,  and 
asked  that  a  former  policy  be  extended  and 
k^t  in  force  till  that  time  leaving  to  the 
new  management  to-  insure  or  not  as  it  saw 
fit  In  reply  the  defendant  wrote  to  the 
Caney  Company  on  December  6, 1911,  the  be- 
low letter,  formal  parts  and  signature  omit- 
ted, viz.: 

"Your  favor  of  December  5th,  explaining  that 
there  is  likdy  to  be  a  change  in  the  manage- 
ment of  your  company  after  January  Ist,  is  at 
hand,  and  we  note  your  request  to  hold  our  In- 
snrance  binding  nntil  that  time,  without  lasoing 
a  new  contract 

"Inasmuch  as  the  new  contract  can  be  trans- 
ferred or  even  canceled  If  the  new  parties  do 
not  wish  to  continue  it,  my  suggestion  is  that 
the  application  be  signed,  and  sent  to  us  for  re- 
newal, so  that  a  policy  may  be  issued  and  in 
your  possession.  It  is  not  always  satisfactory 
to  the  company  or  the  assured  to  extend  a  policy 
by  indorsement  after  it  has  expired.  For  this 
reason,  we  would  suggest  that  the  policy  be  re- 
newed in  the  regular  form." 

Thereafter,  and  on  Dec»nber  12,  1911, 
the  policy  in  suit  was  Issued  (or  perhaps, 
to  be  more  exact,  was  renewed).  It  con- 
tained. In  addition  to  the  clauses  above  refer- 
red to,  some  of  which  are  set  forth,  this  pro- 
vision : 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  if  the  subject  of  insur- 
ance bh  a  manufacturing  establishment  and  it 
be  operated  in  whole  or  in  t*art  at  night  later 
than  ten  o'clock;  or  if  it  cease  to  be  operated 
for  more  than  ten  consecutive  days;  or  if  the 
hazard  be  increased  by  any  means  within  the 
control  or  knowledge  of  the  insured;  *  *  • 
or  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership;  *  *  *  or 
if  any  change,  other  than  by  the  death  of  an  in- 
sured, take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance  (except 
change  of  occupants  without  increase  of  hazard), 
whether  by  le(^  process  or  judgment  or  by  vol- 


UBtary  act  of  the  insured,  or  otherwise;    or  if 
this  policy  be  assigned  before  a  Ices." 

About  the  28tb  of  December,  1911.  the 
Oaney  Company  sold  the  mill  to  one  Mc- 
Klsslck,  who  on  January  26,  1912,  sold  It  to 
the  plaintiff  Fridc.  On  Mardi  29,  1012,  the 
Caney  Company  wrote  to  defendant  advising 
It  of  the  sale  of  the  mlU  to  Frlck  and  re- 
questing a  change  In  the  policy,  so  as  to 
make  same  payable  to  Frlck  after  jiayTnent 
of  amount  due  plaintiff  Bank,  also  asking 
cancellation  of  the  Item  of  f2,000  Insoranoe 
borne  by  this  policy  <m  stock  on  hand.  In 
answer  to  tbls  letter,  which  had  be»x  sent 
to  the  defendant's  Chicago  office,  defendant's 
agent,  Bldgway,  on  the  16th  day  of  April. 
1912,  wrote  to  the  Caney  Company  the  fol- 
lowing letter,  which,  omitting  signature  and 
address.  Is,  to  wit: 

"As  we  are  the  Sonthwestem  representative  of 
the  Millera'  National  Insuraaoe  Company  i^ 
Chicago,  they  have  referred  to  as  your  letter 
to  them  under  date  of  April  1st,  requesting  them 
to  transfer  to  J.  F.  Fri<±  their  poUcy  35M9, 
covering  on  the  milling  property. 

"We  note  you  want  the  amonnt  on  stock  out 
of  the  poUcy,  so  we  are  herewith  handing  yon 
application  for  the  rewriting  of  the  policy  for 
|8,00(XOO,  18,000.00  on  building,  and  $5,000.00 
on  machinery.  Kindly  have  Mr.  Frick  complete 
this  application,  answering  all  questions  per- 
taining to  the  risk,  sign  and  return  to  us,  and 
the  new  policy  will  be  issued  to  him." 

Plaintiff  Frlck  on  the  19th  day  of  j^rll. 
1912,  replied  to  the  above  letter  thus: 

"Your  letter  to  the  Caney  Mill  &  Elevator  of 
April  16th,  received,  and  in  reply  wiU  say  that 
am  not  operating  the  plant,  and  have  not  yet 
decided  if  will.  There  is  a  policy  which  is  per- 
haps the  one  that  you  want  to  renew,  that  want- 
ed the  Caney  Company  to  send  in  in  January 
and  have  it  eat  down  to  enough  to  protect  the 
mortgage,  but  they  did  not  do  it,  so  why  not  let 
it  eat  up  the  premium  which  it  will  by  the  first 
of  June,  and  it  only  protects  the  $3,500.00  that 
the  bank  has.  anyway.  By  that  time  will  have 
the  plant  sold  or  in  operation,  and  if  do  not 
will  arrange  for  enough  to  protect  the  bonk." 

Prior  to  all  this,  and  on  January  2S,  1912, 
and  Just  thei  day  before  plaintiff  Frick 
bou^t  the  mill,  he  wioto  to  defendant  this 
letter: 

"Am  here  having  the  title  to  the  Caney  Mill 
&  Klevator  Company  examined,  and  if  all  right 
will  take- the  plant.  Will  have  Mr.  Dolecal  aend 
the  polides  in  for  transfer,  and  you  can  send  th> 
blanas  to  me  at  Eldorado  Springs  to  fill  in.  Tbe 
bank  at  Caney  holds  $5,000  on  the  plant  which 
will  run  for  a  time." 

To  whldi  defendant  reidled  tlraa: 

"Answering  yours  of  the  25th,  which  was  held 
awaiting  the  writer's  attention.  We  note  yoa 
contemplate  buying  the  mill  at  Caney,  and  as 
soon  as  we  receive  your  farther  advice  that  yon 
have  bought  the  mill,  and  how  yoa  desire  the 
application  to  be  written,  we  will  take  the  mat- 
ter up  with  you  further." 

Nothing  further  was  d<Mie  toward  making 
application  for  a  policy  or  toward  the  is- 
suance of  a  new  policy  to  Frlck;  nor  wi> 
the  policy  sent  In  for  transfer.  The  policj 
continued  In  custody  of  plaintiff  Bank,  a^ 
it  had  been  before  the  sale  to  Frlck,  and  wai 
neither  assigned  in  writing  nor  was  It  ever 
physically  delivered  to  Frlck.  But  It  is  evi- 
dent that  the  Caney  Company  was  wlUinj 
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to  and  Intended  to  asslsn  It  to  Frldc.  No 
watcbman  was  put  In  cbarge  of  tbe  mill  In 
accordance  with  the  requirements  of  the  pol- 
icy. The  nature  of  the  attempted  oompU- 
ance  with  the  policy  reqnlrements  in  that  be- 
half the  below  excerpt  from  FUdc's  testi- 
mony  diadoses  fully: 

'^.  Ton  didn't  notice  the  rider  on  the  policy 
aothoiising  the  mill  to  remain  idle,  only  when 
there  was  a  strict  compliance?  A.  Yes,  sir; 
Mr.  Sharpless  called  my  attention  to  it  when  I 
was  down  there,  and  he  suggested  that  I  hire  a 
watchman.  I  told  him  I  would  do  that,  becanse 
I  wanted  somebody  down  there,  and  I  went 
down  and  hired  Mr.  Baumsarden.  That  is  the 
only  watchman  I  onployea.  I  took  him  over 
there  and  took  Um  through  the  plant,  and  he 
looked  through  the  water  barrels,  and  hunted  np 
enou^  buckets  for  all  of  them.  We  got  enoagh 
backets  to  comply  with  the  request,  and  I  told 
him  to  put  a  lot  of  water  in  them,  that  they 
needed  filling  up  occasionally,  to  go  over  there 
and  fill  them  twice  a  day,  and,  if  anybody  show- 
ed any  sign  of  molesting  it,  to  report  it  to  me. 
1  nerer  heard  from  him  though  until  after  the 
fire.  I  never  cot  down  there  after  I  got  him 
employed.  Q.  Did  ^ou  fix  tbe  time  twice  a  day 
when  he  was  to  see  it?  A.  I  believe  that  is  what 
I  told  him.  I  was  to  pay  him  $10  a  month.  I 
eave  him  a  check  for  a .  month's  pay  when  I 
hired  him." 

Tbe  mill  was  totally  destroyed  by  Are  on 
May  15,  1912,  and  notice  thereof  wns  by  tbe 
Bank  given  to  defendant  by  wire.  Answering 
this  notice  by  a  letter  directed  to  the  Oaney 
Company,  d^endant  stated  that  its  adjuster 
had  left  for  Caney,  Kan.,  and  that  he  would 
attend  to  the  adjustmoit  and  to  the  making 
of  the  necessary  proof  of  loss.  On  the  18th 
day  of  May,  1912,  the  attorneys  for  plaintiff 
Frlck  wrote  to  defendant  "for  Frlck,"  advis- 
ing defendant  "that  Mr.  Frlck  makes  claim 
for  the  amount  of  said  policy  on  account  of 
the  loss,"  and  asking  that  forms  of  proof  of 
loss  be  sent  This  letter  defendant  answered, 
referring  to  the  loss  as  that  under  policy  Is- 
sued to  Oaney  MUl  &  Elevator  Oompany,  say- 
ing that  the  adjuster  of  the  defendant  had 
left  for  Caney,  Kan.,  to  attend  to  the  loss, 
and  that  he  would  prepare  th«  necessary 
proofs  of  loss  for  the  assured.  Defendant's 
adjuster  reached  Oaney,  Kan.,  looked  over 
the  ruins,  saw  the  cashier  of  the  Bank,  who 
showed  him  the  i)oUcy  of  insurance,  and  call- 
ed his  attention  to  the  clause  i>ermittlng  the 
mill  to  be  idle.  The  adjuster  ttvereupon  said 
defendant  would  not  assume  liability,  because 
it  had  no  propter  knowledge  of  the  diange  in 
the  ownership  of  the  property,  and  he  said, 
upon  being  shown  the  indorsement  permitting 
tbe  mUI  to  be  Idle,  that  be  had  not  been  ad- 
vised of  the  Issuance  of  such  an  Indorsement 

[1]  L  There  is  no  contention  but  th^t  there 
was  a  failure  on  the  part  of  the  assured  to 
comply  with  tbe  watchman  warranty  and 
with  the  provisions  of  the  vacancy  clause  in 
the  iwllcy.  Such  failure  on  assured's  part  is 
palpably,  but  tacitly,  conceded  in  the  brief. 
But,  looking  to  the  last  point  flrst  it  Is  urged 
that  vacancy  was  waived,  because  the  policy 
was  not  canceled  when  defendant  was  advis- 
ed of  such  vacancy. 

We   need  not  trouble  ourselves  witht  the 


substantive  fact  of  waiver  as  arising  from 
failure  to  cancel  the  policy  after  vacancy. 
Learned  counsel  for  the  moment  lose  sight 
of  some  comp^ing  facts.  There  was  an 
agreement  to  waive  vacancy,  and  express 
"X>ermission  to  remain  inoperative  till  next 
harvest  if  necessary"  was  granted  upon  con- 
dition of  "full  compliance  by  the  assured 
with  the  watdunan  warranty."  So  we  need 
not  consider  whether  there  was  an  actual, 
but  tadt  waiver  to  be  deduced  from  defend- 
ant's acts,  or  a  legal  waiver,  which  inevitably 
followed  its  acts  as  a  matter  of  law.  For 
we  have  an  express  waiver  upon  condition, 
which  is  amply  sufficient  for  plaintiffa'  par- 
poses  If  the  ctmdition  was  compiled  with. 
Again,  it  is  tacitly  confessed  that  it  was  not 
compiled  with.  But  that  we  need  not  stand 
on,  for  the  record  i>lalnly  shows  a  lack  of 
compliance  with  this  condition  of  waiver. 
There  Is  no  showing  that  defendant  or  any 
agent  of  defendant  knew  of  assured's  failure 
to  comply  with  the  watchman  clause.  There 
can  be  no  waiver  when  there  Is  no  knowledge. 
Since,  then,  the  express  waiver  was  on  a 
plain  condition,  which  condition  without  de- 
fendant's knowledge  was  violated,  there  is  no 
waiver  in  the  case. 

[2]  But  plaintiffs  urge  that  no  such  mean- 
ing as  Uiat  a  watchman  must  be  emjdloyed 
and  a  watch  docii:  must  be  used  can  be  de- 
dnoed  from  the  terms  of  the  watdtman  war- 
ranty as  the  same  Is  found  in  the  policy.  It 
is  contended  that  this  clause  provides  a  mon- 
ey penalty  only  for  its  violation,  and  there- 
fore such  penalty  is  all  that  can  be  Insisted 
on  by  defendant  This  is  true  as  this  clause 
originally  stood  In  the  policy.  If  there  were 
nothing  else  in  the  case,  if  as  to  the  matter 
of  operation  and  vacancy  there  were  no  Ques- 
tion raised,  then  undoubtedly  plaintiffs  would 
be  correct  In  this  contention.  But  on  tbe  22d 
day  ot  April,  1912,  at  the  written  request  of 
the  Bank,  at  a  time  when  the  60  days  of  va- 
cancy grace  lacked  but  4  days  of  expiration, 
defendant  gave  an  extension  of  vacancy  by 
an  Indorsement  permitting  the  mill  to  remain 
Inoperative  and  vacant  till  next  harvest  oa 
condition  of  full  compliance  with  the  watdi- 
man  warranty.  If  that  agreement  simply 
meant  nothing,  as  learned  counsel  for  plain- 
tiffs contend,  why  take  the  trouble  to  make 
it?  The  defendant  in  sudi  view  said,  in  ef- 
fect to  the  assured  that  It  would  permit  the 
mill  to  continue  inoperative  indefinitely,  at  a 
large  increase  In  the  hazard,  provided  the  as- 
sured, as  a  consideration  for  such  extra  haz- 
ard, would  do  nothing  more  than  it  was  al- 
ready bound  to  do.  It  vras  either  a  coosidflr- 
ation  for  an  otherwise  unwarranted  vacancy 
or  it  was  not  No  one  can  read  it  without 
concluding  that  It  nteant  that  a  watchman 
must  thereafter  be  provided  and  maintained. 
No  other  meaning  can  be  attached  to  the  use 
of  the  words  "full  compliance  with  the  watch- 
man warranty."  The  policy  by  other  provi- 
sions which  we  have  set  out  was  to  become 
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void  if  It  continued  vacant  for  mora  tban  90 
days.  When  the  mill  burnt,  It  had  then  been 
vacant  for  at  least  19  days  more,  or  75  days 
In  aU.  Such  vacancy  vras  by  the  express 
tenns  of  the  policy  forbidden,  and  Ipso  facto 
rmdered  the  policy  void.  But  a  forfeiture 
was  to  be  saved  If  plaintiffs  maintained  a 
watchman  whose  presence  and  attention  to 
his  duties  were  to  be  proved  by  a  watch  clock. 
Plaintiffs  confessedly  did  not  comply  with  A- 
ther  of  the  conditions  which'  were  agreed  on 
as  sufficient  to  save  a  forfeiture  in  the  event 
of  a  prohibited  vacancy.  We  do  not  think 
they  showed  facts  nisi  sufficient  to  allow 
them  to  recover  and  hold  that  the  learned 
trial  court  was  right  in  sustaining  a  demur- 
rer to  the  evidence. 

The  point  as  to  whether  there  can  be  a  re- 
covery upon  this  policy  by  Frlck  under  the 
facts  disclosed  ceases  to  be  necessary  to  a 
dfidsion  of  the  case.  So  we  lay  it  aside  till 
we  shall  meet  it  again  in  a  case  wherein  it 
is  vitaL 

We  conclude  that  the  case  should  be  affirm- 
ed.   Let  this  be  done.    AU  concur. 


HOBSTMANN  v.  CAPITOL  UFB  INS.  00. 

OI*  COLORADO.     (Ka  14276.) 
(St.  Loni*  Court  <rf  Appeals.    Missouri.    AprQ 
4,  1810.) 

iNSTreANOE  «=»S88(3)— DEFAULT  IN  PSKMIUlf— 

"Waivsb"— KNOwuenoB. 

Where  a  policy  of  insurance  issued  by  de- 
fendant and  assigned  by  the  insured  to  plain- 
tiff, a  creditor,  aatomatically  lapsed  and  became 
forfeited  by  reason  of  the  failure  to  pay  the 
second  annual  premium  on  or  aboat  September 
S,  1910.  a  letter  of  defendant  written  Septem- 
ber 27tli  when  it  had  no  knowledge  of  the  in- 
sured's death  or  of  plaintUPs  interest  therein, 
addressed  to  the  insared,  and  ofCerine  to  assist 
him  in  carrying  the  policy  by  an  extension  of 
time,  or  by  permitting  quarterly  payments,  etc., 
was  not  a  waiver  of  the  forfeiture ;  as  a  "waiv- 
er^' in  law  is  the  Intentional  relinquishment  of 
a  known  right,  and  could  not  b«  found  unless 
it  appeared  that  the  act  relied  upon  as  con- 
stituting it  was  done  with  knowledge  of  all  the 
material  facts  which  would  probably  have  influ- 
oiced  the  defendant's  conduct 

[Bid.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1027;   Dec.  Dig.  «=>388(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Waiver.] 

Appeal  from  St  Louis  Circuit  Ooort; 
TfaDmas  O.  Hennings,  Judge. 

"To  be  (Adally  published." 

Action  by  George  W.  Horstmann  against 
the  Oapltol  Life  Insurance  Company  of  Colo- 
rado. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Robert  M.  Zeppenfeld,  of  St  Louis,  for  ap- 
pellant Stewart  Bryan  &  Williams,  of  St 
Louis,  for  respondent 

ALLEN,  J.  This  is  a  suit  upon  a  policy  of 
Insurance  issued  by  the  defendant  Insurance 
company  upon  the  Ufe  of  one  August  Goerts 
on  August  6,  1909.    It  ai^iears  that  Goerts 


was  indebted  to  plalntiUT,  an  agent  and  loca. 
manager  of  defoidant  and,  being~1IBable  to 
otherwise  secure  the  indebtedness,  he  obtain- 
ed, through  plaintur,  this  policy  for  $2,000 
upon  his  life,  paid  the  first  annual  premium 
thereon,  and  assigned  the  policy  to  plaintiff. 
The  policy  in  terms  provides  that  an  assign- 
ment  thereof  shall  not  be  binding  npon  the 
company  until  it  is  ffied  at  the  company's 
home  office.  The  assignment  thereof  to  plain- 
tiff was  not  so  filed,  and  defendant  had  no 
knowledge  that  plaintiff  had  or  claimed  any 
Interest  therein. 

The  record  discloses  that  the  second  annu- 
al premlnm,  which  was  due  on  August  6, 
1810,  was  never  paid.  By  the  terms  of  the 
policy  a  grace  of  one  month  was  allowed  for 
the  payment  of  premiums,  subsequent  to  the 
first  premium,  during  which  time  the  Insur- 
ance remained  in  force.  This  period  of  s^race 
for  the  payment  of  the  second  annual  premi- 
umi  elapsed  on  September  6,  1910,  the  pre- 
mium remaining  unpaid ;  and  by  the  terms 
of  the  itolicy  the  Insurance  became  thereby 
forfeited.  On  September  24,  1910,  Goerts 
died.  Prior  to  the  death  of  the  assured  de- 
fendant had  not  communicated  with  him  in 
any  way  regarding  the  payment  of  this  sec- 
ond annual  premium,  bat  on  September  27, 
1810,  1.  &,  three  days  after  the  deatb  of  the 
assiued,  defendant,  being  Ignorant  of  such 
death,  mailed  the  following  letter  from  Its 
home  office  in  Denver,  C!olo.,  addressed  to  the 
assured  at  Ms  residence  In  the  dty  of  St 
Lonis,  viz.: 

"Dear  Sir:  When  yon  applied  for  your  policy, 
we  are  sure  that  you  were  satisfied  as  to  the 
many  advantages  contained  in  the  eontract,  both 
for  yourself,  family,  and  estate,  and  that  von  did 
not  intend  to  lapse  or  discontinue  it  at  thb  early 
date;    The  amount  of  the  premium  is  $91.08. 

"It  occurs  to  us  if  you  are  finding  it  incon- 
venient to  meet  the  whole  of  your  prcminm  at 
this  time  we  can  suggest  some  means  of  assist- 
ing' yon,  such  as  granting  an  extension  of  sev- 
eral months  accompanied  by  a  small  cash  pay- 
ment, or  making  the  jHremlum  payable  semian- 
nually or  quarterly. 

"Tou  cannot  lapse  this  policy  without  loss  to 
yourself  or  vonr  dependents.  l%erefore  write 
us  to-day.     To-morrow  may  be  too  late." 

At  the  close  of  plaintiff's  case  a  demurrer 
to  the  evidence  was  interposed  by  deftedant 
which  was  overruled;  but  at  the  dose  of  all 
the  evidence  in  the  case  defendant  offered  a 
like  demurrer  wbidi  was  sustained.  Plain- 
tiff thereupon  took  a  nonsuit,  and,  after  un- 
successfully moving  to  set  it  aside,  appealed. 

While  questions  relating  to  the  validity  of 
the  assignment,  and  to  plaintUTs  right  to  re- 
cover upon  a  policy  thus  procured  by  him  in 
th«  company  which  he  represented,  are  di^ 
cussed  in  the  briefs,  we  need  not  consider 
them  in  the  view  which  we  take  of  tlie  case. 
That  the  policy  automatically  lapsed,  by  its 
terms,  and  the  insurance  became  forfeited, 
by  reason  of  the  failure  to  pay  the  second 
annual  premium  on  or  before  September  6, 
1910,  cannot  be  doubted.    But  it  la  argued  by 
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appellant  that  defendant's  letter  of  Septem- 
bnr  27,  1910,  qooted  above,  constitutes  such 
evidence  of  a  waiver  of  the  forf^tnie  as  to 
make  this  matter  a  question  for  the  Jnry. 
But,  as  this  letter  was  written  after  the 
death  of  the  insared,  defmdant  having  no 
knowledge  of  the  death,  we  do  not  perceive 
how  any  waiver  of  the  forfeiture  may  be 
predicated  thereupon.  Waiver  In  law  con- 
sists of  the  intentional  relinquishment  of  a 
known  right  And  before  a  waiver  can  be 
found  it  must  am>ear  that  the  act  relied  upon 
as  constituting  it  was  done  with  knowledge 
of  all  the  material  facts  which'  would  prob- 
ably have  influenced  the  conduct  of  the  party 
against  whom  the  waiver  is  asserted.  Had 
defendant  known  that  the  assured  was  dead, 
the  letter,  of  course,  would  not  have  been 
writt^i;  and,  not  having  had  knowledge  of 
this  material  ttct,  defendant  cannot  be  held 
to  have  waived  its  righfts  under  the  policy  by 
writing  the  letter.  The  policy  by  its  terms 
lapsed  on  Septonber  6,  1910;  and  the  death 
of  Goerts  thereafter,  wlthoat  anything  hav- 
ing been  done  in  the  meantime  to  operate  as 
a  waiver,  fixed  the  rights  of  the  parties  to 
the  contract  of  Insoraoce.  While  the  defend- 
ant could  still  voluntarily  waive  any  or  all  of 
its  rights  in  the  premises,  no  such  waiver 
can  be  predicated  upon  a  letter  subseqnently 
written  by  defendant  In  the  belief  and  upon 
the  implied  understanding  that  the  assured 
was  th«i  alive.  The  following  authorities 
relied  upon  by  respondent  fully  sustain  these 
views,  viz.:  Patterson  v.  Equitable  Life  As- 
sorance  Society,  112  Ark.  171,  165  S.  W.  454 ; 
Kennedy  v.  Metropolitan  Life  Ins.  Oo.,  116 
La.  66,  40  South.  533;  McGeachie  v.  North 
American  Life  Ass'n  Oo.,  20  Ontario  App. 
187;  MobUe  Life  Ins.  Go.  v.  Pruett,  74  Ala. 
487;  United  Order,  etc.,  v.  Hooser,  160  Ala. 
334,  49  South.  354;  Harvey  T.jQrand  Lodge, 
A.  O.  n.  W.,  50  Mo.  App,  472 ;  Bliss  on  Life 
Insurance,  1 190. 

Appellant  places  much  reliance  upon  the 
decision  in  Chicago  Life  Ins.  Oa  v.  Warner, 
80  lU.  410.  But,  in  so  far  as  the  ruling  in 
that  case  conflicts  with  the  views  expressed 
above,  we  must  respectfully  decline  to  fol- 
low it 

Appellant's  reasoning  is  that  the  letter  is 
evidence  that  from  September  6^  1910,  to  the 
date  of  the  insured's  death,  the  defendant 
continued  to  carry  the  policy  on  its  books  as 
In  force;  the  forfeiture  being  waived.  Bnt 
we  think  that  this  argument  is  fallacious,  for 
tbe  reason,  if  none  other,  that  the  letter  can- 
not be  construed  to  mean  more  than  that  de- 
fendant was  at  aU  times  willing  to  accept  the 
premium  provided  that  the  assured  was  alive 
at  the  time  and  complied  with  the  rules  and 
regulations  of  tbe  company  regarding  rein- 
statement, in  so  far  at  least  as  the  company 
might  see  fit  to  insist  thereupon.  And  the 
evidence  shows  that  the  comitany's  rules  re- 
quired that  an  application  and  a  health  oer- 


tlflcate  accompany  the  premium  in  such  cas- 
es. But,  aside  from  this,  to  establish  a  waiv- 
er it  devolved  upon  plaintiff  to  show  some 
outward  act  on  the  part  of  defendant  mani- 
festing an  intention  to  waive  tbe  forfeiture 
and  done  with  full  knowledge  at  the  time  of 
all  of  the  facts  which  might  be  reasonably 
expected  to  have  Influenced  its  conduct  in  tbe 
premises. 

The  Judgment  most  be  afDrmed ;  and  it  is 
so  ordered. 

BEYNOLDS.  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


TDEMMJB  V.  ST.  LOUIS  COFFEE  &  SPICE 
MILLS.     (No.   14288.) 

(St  Louis  Court  of  Appeals.     Miaaouri.    April 

4,  1916.     BdiearinK  Denied 

April  18,  1916.) 

Gabhibhkknt  <Ss>164— Cornivakcb  BcrwKEn 
Gabnibhek  and  Dbferdakt— SninciEHCT 

or  EVXDBNCX. 

In  garnishment  proceedings  by  the  divorc- 
ed wife  of  a  city  salesman  of  the  garnuhee, 
which  daimed  that  the  salesman's  salary  was 
payable  in  advance,  evidence  held  sufficient  to 
justify  finding  that  the  gamlsbee  connived  «dth 
the  salesman  to  defeat  tiie  wife's  rights  by  em- 
ploying  him  through  an  arrangement  to  pay  his 
salary  in  advance. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  |  302;   Dec.  Dig.  «=>164.] 

Appeal  from  St  Louis  Clrcoit  Court;  Wil- 
son A.  Taylor,  Judge. 

"Not  to  be  officially  published." 

Garnishment  proceedings  by  Luella  Tuem- 
ler  against  the  St  Louis  Coffee  &  Spice  Mills, 
garnishee  of  Charles  Tnemler.  From  a  Judg- 
ment for  plaintiff,  the  camisbee  appeals. 
Judgment  affirmed. 

Holland,  Bntledge  '&  Lasbly,  of  St  Louis, 
for  appellant  William  H,  Killoren  and  l^y- 
lor  R.  Tonng,  both  of  St  Louis,  for  respond- 
ent 

NORTONI,  J.  TUB  Is  a  garnishment  pro- 
ceeding. ,  Plaintiff  is  the  divorced  wife  of 
defendant  Charles  F.  Tnemler.  In  the  di- 
vorce proceeding,  the  court  awarded  her  a 
Judgment  for  alimony  at  the  rate  of  $30  per 
month.  Defendant  paid  two  installments  of 
the  alimony,  bnt  refused  to  pay  more.  De- 
fendant was  earning  about  $116  a  month  at 
the  time ;  but  this  he  surrendered,  it  Is  said 
in  order  to  defeat  the  collection  of  the  ali- 
mony, and  entered  the  employ  of  the  gar- 
nishee, St  Louis  Coffee  &  Spice  Mills,  at  a 
salary  of  about  S1(X)  per  month.  Upon  de- 
fendant's entering  the  employmoit  of  tbe  lat- 
ter, plaintiff  cansed  it  to  be  summoned  in  dne 
time  thereafter  as  a  garnishee  under  execu- 
tion on  her  Judgment  for  alimony  against 
defendant  The  garnishee  defends  on  the 
ground  that  it  did  not  owe  plaintiff's  husband 
anything,  for  that  it  employed  him  under  a 
contract  whereby  his  salary  was  payable  In 
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advance,  and  it  Is  said  the  salary  .was  so 
paid.  Plaintiff,  In  her  reply  to  the  answer 
of  the  garnishee,  averred  that  the  garnishee 
corruptly  entered  Into  the  agreement  to  pay 
defendant  his  salary  In  advance  In  fraud  of 
her  rights  In  the  premises.  The  case  was 
tried  before  the  court  without  a  Jury,  and 
the  Issue  relates  to  this  matter.  The  court 
found  the  Issue  for  plaintiff  and  against  the 
garnishee  In  the  view  that  It  fraudulently 
connived  with  plaintiff's  husband  In  the  con- 
tract of  hire  as  stated. 

It  Is  argued  on  the  part  of  the  garnishee 
that  the  court  erred  In  its  finding  because 
there  Is  no  evidence  whatever  In  support  of 
it,  but  we  are  not  so  persuaded.  It  appears 
defendant's  husband  was  employed  at  $116 
per  month,  and,  upon  his  wages  being  gar- 
nisheed  on  the  Judgment  for  alimony  in  favor 
of  his  wife,  he  quit  the  employment  and  en- 
tered that  of  defendant  for  a  lesser  salary, 
but  it  is  said  Under  an  agreement  whereby 
he  should  receive  his  pay  in  advance.  Plain- 
tiff's huslMind  entered  the  employ  of  defend- 
ant about  the  middle  of  June,  and  plaintiff 
testifies  tliat  she  notified  the  president  of  the 
garnishee,  St  Louis  Coffee  ft  Spice  Mills,  on 
June  16th  that  she  proposed  to  garnishee  the 
wages  of  her  husband  on  her  Judgment,  and 
he  replied  to  her  that  he  would  see  she  did 
not  get  a  cent 

In  the  first  place,  it  is  somewhat  unusual 
to  employ  city  salesmen,  as  was  done  in  this 
case,  under  an  agreement  to  pay  their  salary 
in  advance,  though  it  is  competent,  of  course, 
to  do  so.  However,  this  affords  a  drcom- 
stance  to  be  considered,  and  when  taken  to- 
gether with  the  statement  of  the  president 
of  the  garnishee  that  he  wonid  see  plaintiff 
did  not  c<dlect  a  cent  on  garnishment  levied 
against  his  company  to  compensate  her  Judg- 
ment for  alimony  dgalnst  defendant  an  am- 
ple inference  is  afforded  that  the  garnishee 
fraudulently  connived  with  defendant  in  em- 
ploying him  through  an  arrangement  to  pay 
his  salary  in  advance  so  as  to  defeat  ber 
rights. 

The  Judgment  should  be  affirmed.  It  is 
so  ordered. 

BBTNOIiDS,  P.  J.,  and  AI<LEN,  X,  concur. 


TITEMLER  v.  ST.  IXDUIS  COFFEE  ft 
SPICE  MILLS.     (No.  14^08.) 

(St  Louis  Court  of  Appeals.    Missouri.    April 

4,  1916.    Rehearing  Denied 

AprU  18,  1916.) 

Appeal  from  St  Louis  Ciicult  Court;  Dan- 
iel D.  Fisher,  Judge. 

"Not  to  be  officially  published." 

Garnishment  proceeaings  by  Luella  Tnemler 
against  the  St  Louis  Coffee  &  Spice  Mills,  gar- 
nishee of  Charles  F.  Tuemler.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Holland,  Butledge  ft  Leshly,  of  St  Louis,  for 
appellant  Taylor  B.  Toung,  of  St  Louis,  for 
lespondent 


NORTON!,  J.  This  is  a  garnishment  proceed- 
ing. It  involves  the  same  parties  and  facts  sim- 
ilar to  those  set  forth  in  the  case  of  Tuemler 
V.  St  Louis  Coffee  ft  Spice  Mills,  Garnishee  of 
Charles  F.  Tuemler,  184  8.  W.  1166,  decided  to- 
day. 

The  judgment  should  be  afSnned  for  the  rea- 
sons stated  in  the  opinion  in  that  case.  It  is 
so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
car. 


STATE  ex  reL   0*DONNELL  t.  BOBPPLE 

et  aL  (No.  14281.) 

(St  Louis  Court  of  Appeals.     Missouri.    April 
4,  1916.) 

1.  Appkai.  and  Ebxob   «=»9T9(5)— Review— 
DiscBETiON  or  Tbiai.  Court. 

The  granting  of  a  new  trial  on  the  ground 
that  the  damages  were  excessive,  resting  in  the 
sound  discretion  of  the  trial  court  will  not  be 
reviewed,  unless  a  manifest  abuse  amounting  to 
arbitrary  conduct,  prejudice,  or  corruption  ap- 
pears. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Kg.  |  3873 ;  Dec.  Dig.  «=»g79(5).] 

2.  A7PXAL  AND  Ebkob  «=»1015(4)— Revixw— 
RxMimrxTB. 

In  a  personal  injury  action,  the  question  of 
the  assessment  of  damages  being  a  matter  pe- 
culiarly for  the  jury,  the  appellate  court  will 
not  the  trial  court  having  set  aside  a  verdict  as 
excessive,  reinstate  the  verdict  and  order  a  re- 
mittitur ;  -for  that  would  amount  to  an  invasion 
of  the  jury's  province. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3860-3866,  Sm-3873: 
Dec.  IMg.  «s>1016(4).] 

Appeal  from  St  Lonls  Circuit  Coort; 
George  C.  Hitchcock,  Judge. 
"Not  to  be  ofllclally  published." 
Action  by  the  State  of  Missouri,  on  the 
relation  of  Jennie  O'Donnell,  against  John 
C.  BoeK>le  and  another.  From  a  Judgment 
setting  aside  the  verdict  and  awarding  new 
trial,  plalntif^  appeals.     Afilrmed. 

Charles  A.  Llch,  of  St  Louis,  for  appellant 
Thos.  J.  Rowe,  Jr.,  of  St  Louis,  for  respond- 
ents. 

NORTONI.  J.  Plaintiff  prosecutes  this 
appeal  from  an  order  of  the  court  setttng  the 
verdict  aside  because  the  damages  awarded 
by  the  Jury  were  excessive. 

[1]  Defendant  Boepple  is  constable,  and 
John  J.  Willmar  was  his  deputy.  A  replevin 
suit  was  instituted  against  plaintiff,  and 
the  writ  delivered  to  the  constable.  In 
serving  the  writ  of  replevin  Willmar,  the 
deputy  constable,  it  la  said,  committed  an 
assault  on  plaintiff  so  as  to  inflict  sev«e 
and  permanent  Injuries  upon  her.  The  suit 
proceeds  against  the  constable  and  the  sure- 
ties on  his  trand  on  account  of  this.  At 
the  trial  the  Jury  awarded  plaintiff  a  re- 
covery in  the  amount  of  $4,150,  and  this 
verdict  the  court  set  aside  on  defendant's 
motion  because,  as  the  order  of  record  redt- 
es,  the  damages  assessed  are  excessive. 
Plaintiff  prosecutes  the   appeal   from    this 
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Judgment,  and  nrges  tbat  the  verdict  shonld 
be  reinstated  here.  Obvlonsly  the  matter 
In  judgment  Is  one  so  peculiarly  within  the 
sound  discretion  of  the  trial  conrt  that  it 
may  not  be  reviewed  on  appeal  In  the  ab- 
sence of  a  showing  of  arbitrary  owdnct,  of 
prejadlce  or  passion  or  corruption,  or  some- 
thing of  that, character  on  the  part  of  the 
court  Such  must  be  true  In  the  very  nature 
of  things;  for  the  trial  coort  possesses  an 
opportunity  In  witnessing  the  proceedings  at 
the  trial  which  Is  not  present  on  appeal. 
The  trial  court  sees  the  witnesses  on  the 
stand,  and  Is  thus  enabled  to  form  an  opin- 
ion respecting  tbeli  veracity,  their  good 
faith,  and  as  to  whether  or  not  they  are 
biased  or  prejudiced  for  one  party  or  another. 
It  is  also  within  the  purview  of  the  trial 
conrt  to  discover  whether  improper  influenc- 
es may  or  may  not  have  entered  into  the 
formation  of  the  verdict.  These  considera- 
tions render  it  peculiarly  prcqper  that  the 
gnestlon  of  grtmtlng  new  trial  cm  account 
of  the  excess  of  a  verdict  should  remain 
with  the  trial  court  immune  from  interfer- 
ence, except  for  some  substantial  reason.  In 
this  view  it  is  said  in  McCloskey  v.  FuUtzer 
Pnb.  Co.,  163  Mo.  22,  32,  63  S.  W.  99,  101, 
that: 

The  appellate  courts  "defer  very  largely  to 
the  action  of  the  trial  courts  with  respect  to 
such  matters,  and  that  a  judgment  Is  rarely  ever 
reversed  upon  the  ground  of  the  unwarranted 
exercise  of  the  power  of  sncfa  courts  under  such 
circumstances." 

In  a  more  recent  case  the  Supreme  C!ourt 
said.  In  speaking  concerning  the  qnestioa 
presoited    here: 

"That  is  a  point  peculiarly  witliin  the  province 
of  the  trial  judge.  It  is  one  that  he  is  better 
qualified  to  judge  than  an  appellate  court.  The 
law  puts  the  important  responsibility  upon  him, 
and  It  advances  the  canse  of  justice  when  the 
trial  judge  courageously  performs  that  duty." 
Morrell  v.  Lawrence,  203  Mo.  363,  381,  101  S. 
W.  571,  675  (120  Am.  St  Rep.  660,  11  Ann. 
Ca8.666). 

There  is  nothing  in  the  record  before  us 
to  Indicate  that  the  trial  court  arbitrarily 
exercised  its  power  In  respect  of  this  matter 
or  acted  from  bias  or  prejudice  or  baneful 
motive^  and  It  is  therefore,  of  course,  pre- 
sumed that  its  discretion  was  wisely  ex- 
ercised. 

[2]  But  it  Is  argued  it  Is  competent  for  this 
court  to  order  a  remittitur,  and  therefore  we 
sbonld  Indicate  the  amount  plaintiff  should 
recover  and  permit  plaintiff  to  remit,  and 
then  reinstate  the  Judgment  accordingly.  It 
Is  to  be  conceded  that  remittiturs  are  some- 
times ordered  where  a  proper  showing  toudh- 
iDg  the  matter  appears  in  the  record,  bnt 
such  power  is  to  be  exercised  either  In  the 
trial  or  the  appellate  court  only  where  the 
court  can  reasonably  estimate  the  excess  in 
tbe  verdict,  and  no  Injur;  will  be  entailed 
upon  defendant  through  entering  such  remit- 
titur. But  where  the  case  presented  la  one 
for  damages  accrued  on  account  of  personal 


injuries  received,  and  It  is  <3etiT  that  there 
Is  no  positive  criterion  for  determining  what 
the  damages  ought  to  be,  the  conrt  should 
hesitate  to  order  a  remittitur  for  that  the 
matter  pertains  rather  to  the  functions  of 
the  jury  In  ascertaining  the  fact,  and  It  may 
be  that  such  an  order  so  arbitrarily  made 
would  work  a  hardship  on  defendant  See 
Smoot  V.  Kansas  City,  IM  Mo.  613,  026,  92  S. 
W.  363. 

There  appears  no  sufficient  criterion  here 
to  indicate  what  damages  plaintiff  should 
recover  tor  and  on  account  of  the  Injuries 
received,  and  the  matter  is  so  peculiarly  one 
for  the  jury  that  it  should  be  remitted  to 
that  tribunal  to  be  disposed  of  under  the 
supervision  of  the  trial  court 

The  judgment  should  be  affirmed. 

It  Is  so  ordered. 

BEYNOLD8,  P.  J.,  and  ALLBN,  J.,  concur. 


AMERICAN  MFG.  CO.  v.  AI/T.    (No.  14238.) 

(St  Louis  Court  of  Appeals.    Missoori.    April 
4,  1916.    Rehearing  Denied  April  18, 1916.) 

1.  CouBTB  i9=»91(l)  —  Runs  or  Dkcision  — 
Stabk  Decisis. 

Under  the  Constitution  it  is  the  duty  of 
Courts  of  Appeal  to  follow  the  last  previous  de- 
cision of  the  Supreme  Court  on  any  question  of 
law  or  equity. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  313,  325 ;  Dec  Dig.  «=a9ia).] 

2.  Taxation  «=9643(6}— Righx  of  Recovxkt 

— DUBESS. 

A  complaint  in  an  action  to  recover  paid 
taxes  allying  that  they  were. paid  to  the  col- 
lecting officer,  not  arresting,  but  threatening  to 
prosecute,  plaintilf,  and  that  unless  they  were 
paid  "it  was  impossible  for  plaintiff  to  continue 
m  business  as  a  manufacturer  in  said  city,"  is 
demurrable  as  not  showing  payment  under  du- 


[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1012;    Dec  Dig.  <8=>643(«).] 

3.  Mandakus  «s»118— RmKDT  fok  Wborq- 

FUL  ENFOBOEMKHT  OF  TAXES. 

Where  one  is  threatened  bv  a  tax  collecting 
officer  with  prosecution  unless  he  pays  a  tax,  he 
may  tender  the  amount  he  deems  due,  and,  on 
refusal  of  tbe  collector  to  accept  it  proceed  by 
mandamus  to  ascertain  his  rights. 

[Ed.  Note— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  250 ;   Dec  Dig.  «=3ll&] 

Appeal  from  St  Louis  Circuit  Coort;  Leo 
S.  Rassieur,  Judge. 
"Not  to  be  officially  published." 
Action  by  tbe  American  Manufacturing 
Company  against  Lools  Alt  From  a  judg- 
ment for  defendant,  plaintiff  appeals,  Af- 
flnned. 

Barclay,  Orthwein  &  Wallace,  of  St  Louis, 
for  appellant    B.  G.  Slevln,  of  St  Louis,  for 

respondent 

NORTONI,  3.  Plaintiff  prosecates  this  ap- 
peal from  a  judgment  against  it  on  demurrer 
to  Its  petition.  The  petltl(Hi  is  in  three 
counts.     The  material  averments  presenting 
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the  question  tor  consideration  here  are  the 
same  In  each  count  and  It  Is  therefore  un- 
necessary to  set  forth  more  than  one. 

The  first  count  of  the  petition  Is  aa  follows: 

"(1)  The  American  Manafactnrlng  Company, 
plaintiff,  states  that  it  was  at  all  times  here- 
after stated  a  corporation  duly  organized  and 
incorporated  under  the  laws  of  the  state  of  West 
Virginia  and  licensed  to  do  business  in  the  state 
of  Missouri,  and  had  at  said  times  in  the  city  of 
St.  Louis  an  office  and  factories  for  the  manu- 
facture of  bagging,  and  was  doing  business  in 
the  city  of  St  Louis  as  a  manufacturer,  and 
that  defendant,  Louis  Alt,  is  and  was  at  said 
times  the  license  collector  of  and  for  the  city 
of  St.  Louis,  Mo. 

"(2)  Plaintiff  further  states  that  the  greatest 
aggregate  amount  of  raw  materials  of  plaintiff 
on  hand  in  the  city  of  St.  Louis  at  any  one  time 
between  the  first  Monday  of  March  and  the 
first  Monday  of  June  of  the  year  1908  included 
jute  butts,  in  the  original  packages,  of  the  val- 
ue of  $75,855,  imported  by  plaintiff  from  for- 
eign countries  for  the  purpose  of  being  manu- 
factured by  it  into  bagging  and  then  awaiting 
manufacture. 

"(3)  Plaintiff  further  states  that  said  de- 
fendant demanded  that  plaintiff  should  pay  (in 
addition  to  all  taxes  on  all  of  plaintiff's  other 
raw  material,  finished  products,  tools,  machin- 
ery, and  appliances  which  plaintiff  paid),  as  a 
condition  to  the  issuance  of  Ita  license  for  the 
then  succeeding  year,  a  sum  of  money  equal  to 
a  tax  of  17  cents  (imposed  by  the  state  of  Mis- 
souri on  each  $10<)  of  value  of  the  greatest  ag- 
gregate amount  of  raw  material  of  plaintiff  on 
hand  in  said  city  at  any  one  time  between  the 
first  Monday  of  March  and  the  first  Monday  of 
'  June  of  the  year  1908)  on  each  $100  of  value 
of  said  imported  material,  and  said  defendant 
refused  to  issue  to  plaintiff  a  manufacturer's 
license  unless  it  paid  him  said  sum  amounting 
to  $128.95,  and,  assuming  to  act  by  virtne  of  the 
auutority  vested  in  said  office  of  license  collector, 
threatened  to  have  plaintiff  prosecuted  daily  in 
the  courts  of  this  state,  and  daily  fined  for 
carrying  on  in  the  city  of  St.  Loois  without  a 
manufacturer's  license  the  business  of  a  manu- 
facturer; that  plaintiff  was  not  authorized  to 
continue  ita  business  in  said  city  without  a 
manufacturer's  license  from  said  defendant  as 
said  collector,  and  each  day's  continuance  in 
business  without  such  license  was  a  separate 
offense  under  the  laws  of  the  state  of  Missouri 
and  ordinances  of  the  city  of  St  IJouis,  and 
said  defendant  was  empowered  under  said  stat- 
utes and  ordinances  to  institute  prosecutions 
against  plaintiff  for  each  day  it  continued  ita 
business  in  the  city  of  St.  Louis  without  said 
manufacturer's  license,  and  it  was  impossible 
for  plaintiff  to  continue  in  business  as  a  manu- 
facturer in  said  city  without  said  license;  and 
the  plaintiff  says  that  because  of  its  hability  to 
and  the  threat  of  such  prosecutions  ahd  the 
duress  thereby  created,  and  the  urgent  business 
necessity  of  the  situation,  it  paid  to  said  de- 
fendant, in  order  to  avoid  prosecution  and  con- 
tinue ita  business  under  protest,  said  sum  of 
S128.95,  and  thereupon  received  from  said  de- 
fendant a  manufacturer's  license  for  the  then 
succeeding  year,  and  i^laintiff  was  compelled  to 
make  such  payment  in  order  to  continue  in 
business  as  a  manufacturer  in  the  dty  of  St 
Louis.  Plaintiff  further  states  that,  under  the 
ordinances  of  said  cit^  of  St  Louis,  ita  failure 
to  have  acceded  to  said  defendant's  demand  for 
the  payment  of  said  sum  and  secured  ita  Ucense 
would  have  subjected  it  to  the  liability  of  a 
double  assessment  of  ita  said  property  by  said 
collector  for  said  city's  taxes,  and  also  to  a  fine 
of  $600  for  each  day  It  continued  ita  said  busi- 
ness in  said  city  without  said  license. 

"(4)  Plaintiff  states  that  at  and  before  the 
time  of  the  payment  of  said  $128.95  to  said  de- 
fendant he,  the  said  defendant,  was  advised  by 


plaintiff  that  said  material  upon  wUch  i>Iain- 
tiff  was  so  required  to  pay  said  sum  was  im- 
ported from  a  foreign  country  bj  said  plaintiff. 
and  was  then  remaining  in  original  Mcfcages 
awaiting  manufacture  by  plaintiff.  Plaintiff 
further  states  that  at  and  before  said  time  it 
also  notified  said  defendant  in  writing  that  said 
property  was  not  a  subject  for  taxation,  and 
that  same  was  claimed  by  plaintiff  as  wholly 
exempt  therefrom,  and  that  it,'^he  said  plain- 
tiff, would  institute  and  prosecute  stdt  fm  the 
recovery  of  said  sum  so  paid  thereon. 

"(5)  Plaintiff  farther  states  that  said  defend- 
ant had  no  right  or  authority  to  require  the 
payment  of  any  sum  on  said  imported  material, 
and  that  the  exaction  of  said  sum  of  $128.96 
or  any  part  thereof  by  said  defendant  under 
color  of  his  office  was  a  wrongful  exaction,  and 
said  sum  was  unlawfully  collected  from  plain- 
tiff by  said  defendant 

"(6)  Plaintiff  farther  states  that  it  paid  to  said 
defendant  said  sum  of  $128.96  illegally  exacted 
as  aforesaid  on  the  19th  day  of  September, 
1908,  and  it  prays  judgment  against  said  de- 
fendant for  said  sum  of  $12&95." 

[1]  The  court  sustained  defendant's  de- 
murrer to  each  count  of  the  petition  In  the 
view  that  the  taxes  were  voluntarily  paid 
and  not  under  duress.  It  is  argued  that  this 
was  error,  bnt  the  question  presented  appears 
to  be  settled  by  the  judgment  of  the  Supreme 
C!onrt  In  a  similar  case  in  ClaSin  et  aL  ▼. 
McDonough,  33  Mo.  412,  84  Am.  Dec.  54.  Un- 
der the  Constitution  it  is  our  duty  to  follow 
the  last  previous  decision  of  the  Supreme 
Court  on  any  question  of  law  or  equity  what- 
ever our  views  on  the  subject  may  be,  and 
we  are  certainly  not  inclined  to  proceed  con- 
trary to  this  command  when  a  judgment  of 
that  tribunal  on  a  similar  question  is  be- 
fore us.  We  see  nothing  in  Manufacturing 
Co.  V.  St  Louis,  238  Mo.  267,  142  8.  W.  297. 
Indicating  that  the  Supreme  Court  has  taken 
a  broader  view  in  cases  of  this  character 
where  the  suit  proceeds  against  a  public 
officer.  Indeed,  it  is- to  be  inferred  frona  that 
case,  when  read  In  connection  wKb.  Claflin  v. 
McDonough,  supra,  that  the  plalntifr  made 
the  payment  under  duress ;  that  is,  after  ar- 
rest, or  at  least  a  threatened  arrest,  and,  as 
the  court  said,  "to  avoid  prosecution  under 
defendant's  ordinance." 

[2]  The  averments  in  the  petition  before 
us  are  that  defendant  threatened  to  proeecute 
plaintiff,  and  there  Is  nothing  to  the  effect 
that  It  or  its  officers  were  arrested  or  its 
immediate  arrest  threatened.  However,  it 
Is  true  the  petition  avers  "that  it'  was  im- 
possible for  plaintiff  to  continue  in  business 
as  a  manufacturer  in  said  <dty  without  said 
Ucense,"  etc.  But  this,  when  considered  in 
connection  with  the  context,  it  is  clear  is  not 
tantamount  to  a  threat  to  close  irfalntiffs 
business  down  immediately  such  as  appear- 
ed In  the  case  of  Westlake  t.  City  of  St 
Louis,  77  Mo.  47,  46  Am.  Rep.  4,  as  by  shut- 
ting off  the  water  in  a  large  plant.  The  rule 
reflected  In  Unk  v.  Real  Estate  Col,  182  Mo. 
App.  531, 165  S.  W.  832,  and  Brown  v.  Worth- 
ington,  162  Mo.  App.  508,  142  S.  W.  10S2,  re- 
lates rather  to  an  urgent  business  necessity 
than  to  a  claim  against  a  public  officer  who 
has  exacted  taxes  whidi  the  law  aivarently 
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devolyed  the  duty  upon  Mm  to  coDect  as  In 
the  case  of  Claflln  v.  McDonough,  supra. 

[S]  In  cases  of  that  character  plaintiff  may 
tender  the  amoant  of  the  taxes  It  c«nicedes  to 
be  due  and  on  the  refusal  of  the  collector  to 
accept  it  proceeded  by  mandamus  to  ascer- 
tain its  rights  in  the  premises,  and  thus 
obviate  an  urgent  necessity.  See  Butler  v. 
Moberly,  131  Mo.  App.  172,  110  S.  W.  682. 

The  judgment  should  be  affirmed. 

It  Is  so  ordered. 

BBYNOItDS,  P.  J.,  and  ALLSN,  J.,  con- 
cur. 


AMBRIOAN  MFG.  CO.  ▼.  AI/T.    (No.  1^84.) 

(St.  IJouis  Court  of  Appeals.     Missouri    April 
4,  1910.    Rehearing  Denied  April  18,  1916.) 

Appeal  from  St  Lonis  Oircnit  Cenrt ;  Leo  S. 
Sassienr,  Judge. 

"Not  to  be  offidaDy  published." 

Action  by  the  American  Manufacturing  Com- 
pany against  Louis  Alt.  From  a  judgment  for 
defendimt,  plaintiff  appeals.    Affirmed. 

Barday,  Orthwein  &  Wallace,  of  St.  Louis, 
for  appellant.  E.  C.  Sleyin,  of  St.  Louis,  for 
respondent. 

NORTONI,  J.  The  question  presented  in  this 
case  is  Identical  in  an  respects  vHth  that  in  the 
case  of  American  Manufacturing  Company  v. 
Alt,  184  8.  W.  1167,  decided  to-day,  and  refer- 
ence thereto  is  made  for  a  statement  of  facta 
and  condusion  of  law. 

For  the  reasons  there  given,  the  judgment 
should  be  affirmed. 

It  is  so  ordered. 

BETN0LD8,  P.  J.,  and  ALLEN,  J.,  concur. 


PABB  «t  aL  T.  CHICAQO,  B.  &  Q.  R.  GO. 

(No.  16088.) 

(St.  Louis  Court  of  Appeals.     Missouri.    April 
4,  1916.) 

1.  Attobhet  and  Clocnt  0=385, 101(1) — ^Pow- 
ers OF  Attobnkt  —  "R*i.sAB«"  oa  "OoK- 

PBOMISK."   ' 

An  attorney  has  no  implied  authority  to  re- 
lease or  compromise  his  client's  claim  or  cause 
of  action;  but  the  act  of  the  attorney  for  de- 
fendant railroad  in  signing  a  written  offer  to  al- 
low judgment  to  be  taken  tor  a  certain  sum,  filed 
under  Bev.  St  1909,  |  1065,  was  not  a  "release" 
or  "comprermise"  of  a  claim  or  caase  of  action  in 
bis   hands   for  enforcement 

flld.  Note.— IV>r  otiier  cases,  see  Attorney  and 
<:iient  Cent  Dig.  ${  137,  209-213,  216;  Dec. 
Dig.  «=»85.  lOia). 

9^  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  CompnxniK ;  Release.] 

:i.  Attdbnkt  and  Cliknt  «=986— Powkbs  or 
Attobkbt — Confession  or  Judgment. 
An  attorney  of  record  in  a  cause  has  im- 
plied authority  to  confess  judgment  for  bis 
client,  and  hence  under  ReT.  St  1009,  S  1966, 
authorising  such  <^er.  the  attorney  for  defend- 
ant railroad  had  authority  to  sign  and  serve 
an  offer  in  writing  to  allow  judgment  against 
Ills  client  for  a  certain  sum. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
OUent,  Cent  Dig.  i  137;   Dec  Dig.  <S=>8S.] 


S.  ArroBNEf  and  Oubnt  «=»72— Powers  ot 
Attobnbt  —  Pbesukption  and  Bubden  Of 
Pboot. 

When  an  attorney  who  has  appeared  of 
record  for  a  party  litigant  performs  an  act  in 
the  nature  of  an  offer  of  judgment,  bis  authority 
to  do  so  is  presumed,  prima  fade  at  least,  and 
the  burden  of  showing  his  want  of  aathoril7 
rests  on  the  party  who  questions  it,  unless  sudt 
authority  is  denied  by  his  client 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
GUent,  Cent  Dig.  H  102-101;  Dec.  INg.  <Ss» 
72.] 

4.  Costs  «=»42(2)  —  Okteb  of  Jthmmknt  — 
PowEBS  OF  Attobnkt— Objection. 

Plaintiff,  in  an  action  against  a  railroad  for 
damages  from  the  setting  of  fire  on  his  premises, 
who  raised  no  question  as  to  the  authority  of 
defendant's  counsd  to  make  a  written  offer  of 
judgment  in  a  certain  amount  pursuant  to  Rev. 
St  1909,  S  1965,  either  at  the  time  of  the  serv- 
ice thereof  or  at  any  time  prior  to  the  hearing 
on  defendant's  motion  to  have  the  costs  accru- 
ing after  the  making  of  the  offer  taxed  against 
plaintiff,  could  not  by  wholly  ignoring  the  offer 
thereby  frustrate  the  purpose  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  {f  138,  143;   Dec  Dig.  «=942(2).] 

B.  Costs  «aB>42(2)— Offeb  of  JtrDOMENT^-Stnp- 
nciENCY— Statute. 

tinder  Rev.  St.  1909,  S  1965,  providing  that 
defendant  at  any  time  before  trial  or  judgment 
may  serve  on  plaintiff  an  offer  in  writing  to  al- 
low judgment  against  him  for  the  sum  spedfied, 
whidi  plaintiff  may  accept  and  that  if  plaintitc 
&ils  to  accept  and  does  not  obtain  a  more  fa- 
vorable judgment,  he  shall  pay  defendant's  costs 
from  the  time  of  the  offer,  a  written  offer  to  al- 
low plaintiff  to  take  judgment  for  $750,  signed 
by  the  defendant  by  Its  attorney  of  record,  was 
suffident 

[Bid.  Note. — For  oth»  cases,  see  Costs,  Cent 
Dig.  fS  138,  143;   Dec  Dig.  «=942(2).] 

9.  Costs  4=9l98  —  Offbb  to  Confess  Juoo- 

IIENT — SXTFFICIENCT   OF    MOTION. 

Under  sudi  provision,  it  was  not  necessary 
for  defendant  in  its  motion  to  have  the  costs 
accrued  after  the  making  of  the  offer  taxed 
against  the  plaintiff,  who  bad  obtained  a  verdict 
in  a  lesser  amount,  to  specify  items  of  cost 
which  had  accrued  subsequent  to  the  service  of 
the  offer. 

[Ed.  Note.— For  other  cases,  see  Costs,  C!ent 
Dig.  {  761;  Dec  Dig.  <S=>19&] 

Appeal  from  Circuit  Court  Montgomery 
County;  James  D.  Bamett,  Judge. 

"To  be  officially  published." 

Actlm  by  John  C.  Parr  and  another 
against  the  Chicago,  Burlington  ft  Qulncy 
Railroad  Ck>mpany.  Judgment  for  plain- 
tiffs, and  from  the  overruling  of  a  motion  to 
tax  costs  accrued  since  its  offer  to  confess 
judgment,  the  defendant  appeala  Order  re- 
versed, and  cause  remanded,  with  direction 
to  reinstate  and  sustain  the  motion. 

O.  M.  Spencer,  of  St  Joseph,  Ball  ft  Ball, 
of  Montgomery  CJlty,  Palmer  Trimble,  of 
Keokuk,  Iowa,  an(d  M.  G.  Roberts,  of  St 
Joseph,  for  appellant  E.  P.  Rosenberger, 
of  Montgomery  City,  and  J.  W.  Wilson,  and 

C.  W.  Wilson,  both  of  St  Cbarles,  for  re- 
avooAtsats. 

ALLEN,  J.  Plaintiff  sued  the  defendant 
railroad  company  for  damages  in  the  snm  of 
$2,966,  alleged  to  have  lesnlted  from  the  set- 


4=3For  otber  cases  see 
184  aW.-74 


same  topic  and  KBT-NUMBER  la  all  Key-Numbefed  DigesU  and  ladezei 

Digitized  by  LjOOQ  IC 


U70 


184  SOXTTETWEISXIDBN  BEPOBTEiB 


(Ma 


ting  cQt  of  a  fire  on  his  premises  by  one  of 
defendant's  locomotives.  Some  months  pri- 
or to  the  trial,  defendant  served  plalntitrs 
counsel  of  record  with  a  written  offer  to  al- 
low plaintiff  to  take  judgment  for  the  sum 
of  $750.  To  this  instrument  was  signed  the 
name  of  the  defendant  railroad  company  by 
Its  attorneys  of  record  in  the  cause.  The 
offer  was  not  accepted.  The  trial  resulted  in 
a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $100.  Defendant  then  moved  to  have 
the  costs  accrued  after  the  making  of  the 
offer  taxed  against  the  plaintiff.  The  trial 
court  overruled  this  motion,  and  the  defend- 
ant appealed. 

It  ai^)ears  that  the  trial  court  overruled 
the  motion  upon  the  theory  that  defendant 
failed  to  show  authority  on  the  part  of  its 
counsel  to  sign  the  written  offer.  There  was 
some  attempt  to  show  that  the  making  of  the 
offer  was  a  matter  within  the  authority  con- 
ferred by  defendant  upon  its  counsel,  but 
testimony  pn^ered  along  this  line  was  for 
the  most  part  excluded  for  reasons  which 
need  not  be  here  considered. 

The  statute  under  which  the  offer  was 
made,  to  wit,  section  1965,  Revised  Statutes 
1909,  provides  as  follows : 

"Tie  defendant  in  any  action  may,  at  any 
time  before  trial  or  judgment,  serve  niKm  the 
plaintiff  or  his  attorney  of  record  an  offer  in 
writing,  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  to  the  effect  therein  specified. 
If  the  plaintiff  accept  the  offer  and  give  notice 
thereof  within  ten  days,  he  may  file  the  offer  and 
an  affidavit  of  notice  of  acceptance,  and  judg- 
ment shall  be  entered  accordmgly.  If  the  no- 
tice of  acceptance  be  not  given  the  offer  shidl 
be  deemed  withdrawn,  and  shall  not  be  given  in 
evidence  or  commented  on  before  a  jury;  and 
if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment  he  shall  pay  the  defendant's  cost  from 
the  time  of  the  offer." 

The  argument  advanced  in  support  of  the 
court's  ruling  below  is  that  the  offer  was 
one  of  compromise,  and  that  an  attorney, 
by  Tlrtue  of  his  employment  as  such,  has 
no  authority  to  c<xnpromi8e  his  client's  case ; 
that  the  statute  is  to  be  strictly  construed, 
and,  since  the  offer  must  be  made  by  "the 
defendant,"  it  must  ai^ear  to  have  been 
made  either  directly  by  the  defendant  or  by 
some  one  clothed  with  authority  to  bind  it 

[1, 2]  It  is  true  that  the  courts  hold  that 
an  attorney  r^resenting  a  claimant  has,  by 
\'litue  of  his  employment,  no  implied  au- 
thority to  release  or  compromise  his  client's 
claim  or  cause  of  action.  Among  the  cases 
in  this  state  to  this  effect  are  State  ▼.  Olif- 
ford,  124  Mo.  402,  28  S.  W.  5;  Davis  v. 
Hall,  90  Ma  659,  3  S.  W.  382;  Melcher  v. 
Exchange  Bank,  86  Mo.  302;  Semple  v.  At- 
kinson, 64  Mo.  604 ;  Bay  v.  Trusdell,  92  Mo. 
App.  377;  Barton  Bros.  v.  Hunter,  59  Mo. 
App.  610.  But  this  rule  has  here  no  appli- 
cation. The  signing  of  this  Instrument  was 
not  the  release  or  compromise  of  a  claim 
or  cause  of  action  in  the  hands  of  defend- 
ant's counsel  for  enforcement.  It  Is  true 
that  the  statute  contemplates  that  a  plalntUC 


may,  if  he  desires,  utilize  such  an  offer  as 
a  confession  of  judgment  for  the  amount 
therein  specified.  But  the  prevailing  rule, 
supported  by  the  great  w^ht  of  authority. 
Is  that  an  attorney  of  record  in  a  cause  has 
Implied  authority  to  even  confess  judgment 
for  his  client  See  Taylor  v.  Land  tc,  Mor^ 
gage  Co.,  106  Oa.  238,  32  8.  E.  153 ;  Tbomp- 
son  V.  Pershing,  86  Ind.  303 ;  Wood  v.  Wood, 
50  Ark.  441,  27  S.  W.  641,  28  I*  B.  A.  157, 
43  Am.  St  Bep.  42;  Garrett  v.  Hanshue, 
63  Ohio  St  482,  42  N.  E.  256,  35  U  R.  A 
321 ;  4  Cyc.  936 ;  3  Amer.  &  Eng.  Ency.  Law, 
368;   2  RuUng  Case  Law,  {  71. 

In  Scarrltt  Furniture  Co.  v.  Moser  &  Ca, 
48  Mo.  App.  543,  this  court  in  an  (pinion  by 
Thompson,  J.,  held  that  an  attorney  of  rec- 
ord in  a  cause  had  Implied  authority  to 
stipulate  that  the  case  should  abide  tbe  re- 
sult of  other  Utlgaticn  of  a  like  character, 
under  the  control  of  other  counsel,  saying: 

"An  attorney  in  charge  of  a  ease  has  Implied 
authority  from  his  client  to  enter  into  any  stipu- 
lation for  the  control  of  tbe  progress  of  the  ac- 
tion, even  to  the  entering  of  judgment  in  Cavor 
of  the  opposite  party.     Thompson  v.  Pershing, 


86  Ind.  304,  310;  1  Thomp.  Trials,  |  181.  and 
cases  cited." 

[8]  But  aside  from  this,  when  an  attorney 
who  has  appeared  for  a  party  litigant  and 
Is  on  attorney  of  record  in  the  cauae,  per- 
forms an  act  of  this  character,  his  author^ 
Ity  so  to  do  Is  presumed,  prima  fade  at 
least;  and  the  burden  of  showing  his  want 
of  authority  rests  upon  the  party  who  ques- 
tions it  unless  such  authority  is  denied  by 
the  attorney's  client  See  State  ex  tA.  t. 
Muench,  230  Mo.  236,  130  S.  W.  282;  RUey 
V.  O'KeUy,  250  Mo.  loc  dt  662,  157  S.  W. 
566.  Such  presumption  naturally  attends 
the  acta  of  attorneys,  duly  authorized  to 
practice  at  the  bar,  and  follows  from  the 
confidence  repoised  in  them  as  sworn,  officers 
of  the  court,  and  the  conseauent  belief  in 
their  honor  and  integrity.  Upon  this  pre- 
sumption judicial  action  is  time  and  asain 
predicated,  and  any  other  course  wonld  lead 
to  interminable  confusion  and  dlaorder. 

[4]  We  are  unable  to  conceive  upon  what 
theory  plaintiff,  without  having  raised  any 
question  of  the  authority  of  defendant's 
counsel  to  make  this  written  offer  in  defend- 
ant's behalf,  at  the  time  ol  the  aervioe  tba«- 
of  at  at  any  time  prior  to  the  bearing  oo 
ttie  motion,  may  ignore  it  altogether  apon 
the  theory  that  It  was  hot  an  offer  made  by 
defendant  as  the  statute  requires.  It  car- 
ried with  it  upon  its  face,  the  presnmptioa 
that  it  was  made  by  defendant's  autlioTlty. 
And  aBsamlng,  for  the  sake  of  argumeat 
merely,  that  plaintiff  had  any  cause  to  dis- 
pute the  authority  of  defendant's  coonaeL 
It  devolved  upon  plaintiff  to  make  tlnaely  ob- 
jection to  the  Instrument  on  this  ground 
Plaintiff  could  not  wholly  ignore  the  tXst 
thus  made,  and  thereby  frustrate  the  whole- 
some object  and  purpose  of  the  statate. 

[(,  •]  The  oontoitioQ  that  the  written  ot- 
ter la  Insufficient  In  form  Is  without  merit 
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The  meaning  of  the  statute  to  that.  If  the 
plaintiff  does  not  recover  an  amount  tn  ac- 
cess of  the  otter,  all  costs  accruing  after 
the  date  of  service  of  the  offer  are  taxable 
agralnst  him.  See  Rosenberger  v.  Harper, 
83  Mo.  App.  169;  Brown  v.  Oole,  146  Mo. 
App.  705,  125  S.  W.  537.  And  it  was  not  nec- 
essary for  defendant  to  specify  in  the  motion 
the  items  of  cost  which  had  accrued  subse- 
quent to  the  service  of  the  offer.  The  mo- 
tion was  not  one  to  retax  costs.  Pollowlng 
the  rendition  of  the  verdict  and  the  entry 
of  Judgment  thereupon,  and  on  the  same  day, 
defendant  filed  this  motion,  the  object  of 
which  was  to  have  the  costs  taxed  in  ac- 
cordance with  section  1966,  supra. 

The  order  of  the  trial  court  overruling  de- 
fendant's said  motion  to  reversed,  and  the 
cause  ronanded,  with  directions  to  that 
court  to  reinstate  the  motion  and  sustain  it 

REYNOLDS,  P.  J.,  and  NORTONl,  J.,  «»- 
cur. 


BANK  OF  WILLOW  SPRINGS  ▼.  UTTER- 
MAN.     (No.  1777.) 
(Springfield  Court  of  Appeals.    Missouri.    April 
15,  1916.) 

1.  UsoBT  «s9ll7— Method  of  Compctatior. 

Evidence  that  interest  at  8  per  cent,  was 
^^l^^^l«t1yf  for  93  or  92  days  on  several  9()-day 
extensions  held  to  show  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cient. 
Dfg.  U  328-340;  Dec.  Dig.  «=.117.] 

2.  UsuaT  «=»113— Ihtebest. 

The  intent  to  charge  usury  to  presumed 
from  an  intentional  cbatging  of  more  than  the 
legal  rate. 

[Ed.  Note.— BV>r  other  cases,  see  Usury,  Cent. 
EHg.  if  808-323;  Dec.  Dig.  «=»113.] 

3.  UsuBT  4=>50— Cdstok  AxnscTiRa  TaAns- 

ACTIOR. 

That  a  method  of  calculatinK  interest  is 
customary  in  banks  to  no  defense  if  by  such 
method  more  than  the  legal  rate  to  charged. 

(Ed.  Note.— -For  other  cases,  see  Usury,  Cent. 
EHg.  i  107;  Dec.  Dig.  «=>50.I 

4.  Bbplkviw  €=>103(2)— JuDOicENT— Fobv. 

Where  defendant's  answer  to  a  replevin 
salt  in  which  pnqierty  has  been  taken  from  him 
contains  no  demand  for  a  return  of  the  prop 
erty,  the  only  judgment  that  can  be  rendered  in 
his  favor  is  for  a  return  of  the  property  and 
any  damages  sustatoed  from  the  taking. 

(Ed.  Note. — For  other  eases,  see  Replevin, 
Cent  Dig.  H  380-403;  Dec.  Dig.  «=>103(2).] 

Appeal  from  Circuit  Court,  Texas  County ; 
Ta.  B.  Woodside,  Judge. 

Beplevin  by  Bank  of  Willow  Springs 
aKfiinst  H.  O.  Utterman.  From  a  Judgment 
for  plalntur,  defendant  appeals.  B«versed 
axMl  remanded,  with  dlrecttona. 

Barton  ft  Impey,  of  Houston,  Mo.,  and  M. 
E3-  Morrow,  of  West  Plains,  for  appellant 
lO*.  B.  WIlklns<»,  of  Willow  Springs,  for 
respondent 

S<ABRINOTON,  J.  Tbe  plaintiff  (respond- 
ent.) recovered  Judgment  in  the  circuit  court 


and  defendant  appeals.  The  action  was  In 
replevin,  the  plaintiff  seeking  to  recover  some 
cows,  heifers,  and  calves,  and  the  right  to 
them  to  asserted  under  a  chattel  mortgage 
given  by  defendant  to  ptolntlff  to  secure  a 
promissory  note  for  money  borrowed.  Among 
other  defenses  set  up  in  the  answer  to  the 
following: 

"Further  answering  platotUTs  petition,  de- 
fendant says  that  according  to  the  terms  of  said 
promissory  note,  defendant  promised  and  agreed 
to  pay  the  plaintiff  8  per  cent  interest  and  no 
more,  the  highest  legal  rate  of  toterest  to  this 
state.  But  defendant  alleges  and  states  that 
the  plaintiff,  to  viototion  «>f  the  terms  of  said 
note  and  the  laws  of  thto  state,  demanded,  exact- 
ed, and  received  of  and  from  this  defendant  the 
sum  of  12.10  in  excess  of  said  highest  legal  rate 
of  toterest  on  said  note  as  follows:  On  or  about 
February  25,  1913,  $7.50 ;  May  26, 1918,  ?7.60 ; 
August  25,  1913,  $7.50;  November  26,  1913, 
$7.50;  February  26,  1914,  |7.60;  May  25, 
1914.  $7.50 ;  August  26.  1914.  «7.60-each  be- 
tog  for  mterest  on  a  note  for  $360  for  90  days, 
and  each  30  cents  in  excess  of  the  legal  rate : 
and  that  under  and  by  virtue  of  section  7184, 
R.  S.  1909,  said  chattel  mortgage  has  become  to- 
operative,  void,  and  of  no  force  or  effect  De- 
fendant says  that  by  reason  of  the  seizure  of 
the  cattle  hereto,  he  has  been  damaged  in  the 
sum  of  1200." 

Tlte  reply  to  thto  answer  to  as  follows: 
"For  its  reply  to  defendant's  answer  pUuntiff 
states  that  it  denies  that  it  ever  at  any  time 
charged  or  cdUected,  or  received  knowtogly,  or 
exacted  intentionally,  any  toterest  from  defend- 
ant upon  the  loan  secured  by  the  chattel  mort- 
gage in  issue  except  the  legal  rate  of  8  per  cent 
interest  per  annum  provided  for  in  such  note  of 
defendant" 

[1]  As  we  think  the  nndi£a>uted  evidence 
shows  that  more  than  a  towtui  rate  of  in- 
terest was  charged  and  exacted  and  thereby 
rendered  the  diattel  mortgage  void,  we  will 
dtopose  of  the  case  on  that  gronnd. 

It  will  be  noted  that  the  answer  specifical- 
ly charges  usury,  setting  np  the  amounts  and 
times  of  payment,  and  the  note  introdnced  in 
evidence  by  the  ptolntlfl  shows  credits  on  the 
back  thereof  without  showing  the  amounts  of 
the  paymente.    They  axe  as  follows: 

"6-14-18.    Int  pd.  to  Aug.  26-18. 

"8-23-13.    Int  pd.  to  Nov.  26-13. 

"10-8-13.    Int.  pd.  to  Feb.  25-14. 

"2-  7-14.    Int  pd.  to  May  25-14. 

"7-  6-14.    Int.  pd.  to  Aug.  25-14. 

"8-  6-14.    Int  pd,  to  Nov.  25-14." 

[2]  It  to  admitted  by  both  parties  that  the 
first  installment  of  interest  was  taken  out 
of  the  amount  lent,  on  February  25,  1913, 
which  paid  the  Interest  In  advance  to  May 
25,  1913,  and  from  then  on  the  notations  on 
the  badk  show  to  what  date  each  payment 
in  advance  of  interest  was  made,  and  the  ex- 
act date  the  payments  were  made.  The  de- 
fendant testified  positively  that  each  time  a 
payment  was  made  and  the  credit  made  tm 
the  bade  of  the  note,  the  amount  charged  and 
exacted  of  him  was  $7.50.  Defendant's  wife, 
who  testified,  states  that  she  made  two  of 
the  Interest  payments,  and  that  eadi  time 
she  paid  $7.60.  The  defendant  further  says 
that  he  protested  against  paying  $7JS0,  and 
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that  he  told  the  cashier  of  the  plaintiff  bank 
that  hia  interest,  figured  at  8  per  cent,  would 
make  the  amount  due  at  each  Interest  itay- 
ing  period  only  $7^,  but  tliat  he  was  re- 
quired to  make  the  payments  of  $7.50,  and 
that  he  was  afraid  not  to  pay  that  amount, 
fearing  the  l>ank  would  call  the  loan.  The 
transactions  were  had  with  the  president 
of  the  bank,  Thomas,  or  the  cashier — gen- 
erally both  taking  part  Plaintiff  introduced 
Thomas  as  a  witness,  but  not  the  cashier. 
The  memory  of  Thomas  was  very  deficient 
as  to  Just  what  were  the  amounts  charged 
as  interest  He  says  there  was  no  Intention 
on  the  part  of  those  acting  for  the  bank  to 
charge  more  tlian  the  contractual  rate,  8  per 
cent,  and  that  If  more  was  charged  it  was 
not  intentional.  He  admitted  that  the  books 
of  the  bank  show  Just  the  amount  taken 
ont  aa  Interest  when  the  loan  was  made,  and 
that  they  would  also  show  the.  amount  that 
was  charged  each  time  interest  was  collect- 
ed, but  he  could  not  remember  what  the 
books  of  the  bank  showed  that  to  be,  and 
this,  though  he  and  the  cashier  with  him 
bad  attended  to  the  receiving  of  these  in- 
terest charges.  The  books  of  the  bank  were 
not  produced,  but  this  might  be  accounted 
for  and  excused  from  the  fact  that  the  case 
was  tried  in  Texas  county,  having  gone  there 
on  a  Change  of  venue,  and,  as  the  record  be- 
fore us  shows  <mly  the  amended  answer 
which  was  filed  on  the  same  day  the  case 
was  tried,  unless  the  original  answer  also 
cmitained  the  defense  of  usury,  it  could  be 
said  that  it  would  have  been  impossible  to 
have  gotten  the  books  from  Willow  Springs 
to  Houston.  Thomas  never  at  any  time  tes- 
tified that  defendant  did  not  pay  $7.60  to 
cover  the  interest  periods.  He  only  says 
that  he  does  not  remember  what  were  the 
amounts  of  the  paym«its,  but  that  defendant 
only  paid  8  per  cent,  and  that  there  was 
no  intention  on  the  part  of  the  bank  to 
charge  and  collect  more  than  8  per  cent 
However,  be  that  as  It  may,  his  own  testi- 
mony as  to  how  the  amount  was  computed 
and  arrived  at  that  the  bank  required  de- 
fendant to  pay  shows  clearly  that  there  was 
a  continuous,  persistent  method  adopted 
which  necessarily  required  defendant  to  pay 
more  than  8  per  cent  interest  There  was 
an  agreement  to  extend  the  note,  and  the 
notations  on  the  back  of  the  note  show  that 
the  agreement  was  carried  out  six  successive 
times.  The  note  waa  for  $360,  and  fell  due 
in  90  days.  Now  Thomas,  while  he  says  he 
does  not  remember  the  amounts  which  were 
exacted  of  the  defendant  in  order  to  obtain 
the  00-day  extensions,  does  testify  that  they 
always  calculated  Interest  on  the  80-day  ex- 
tensions for  93  or  92  days,  and  explains  this 
by  saying  that  defendant  was  charged  for 
the  first  and  last  days.  While  It  might  be 
perfectly  legitimate  to  charge  for  the  first 
and  last  days  where  a  note  is  paid,  it  can 
be  readily  seen  that  where  a  note  is  extended 


from  time  to  time  the  lender,  by  diarging 
interest  for  the  first  and  last  days  on  every 
renewal,  would  get  interest  twice  for  the 
same  day,  and  if  the  lender  in  this  case 
sometimes  charged  for  93  days.  It  would  dou- 
ble the  interest  on  2  days ;  and  on  this  par- 
ticular note,  since  the  interest  was  calculat- 
ed and  paid  seven  times.  If  it  was  calculat- 
ed for  1  extra  day,  the  lender  would  be  get- 
ting double  interest  on  6  or  7  day^  whereas 
if  it  was  calculated  for  93  days,  plaintiff 
would  be  doubling  that  number  <tf  days  on 
which  it  would  receive  interest,  once  oa  the 
first  payment  and  once  in  the  renewaL 
While  Thomas  testifies  that  the  bank  only 
intended  to  charge  defendant  8  per  cent, 
bis  testimony  conclusively  shows  that  It  did 
intend  to  charge  defendant  for  more  days 
than  the  money  was  actually  lent  Tbe  in- 
tent to  charge  usury  will,  in  audi  case,  be 
drawn  from  plaintiff's  admitted  intentional 
act,  rather  than  a  denial  of  intent  to  charge 
more  than  the  law  allows,  when  confrcuted 
on  the  witness  stand  vrlth  the  charge  of  us- 
ury. Thomas,  by  his  own  statement,  intend- 
ed to  do  Just  what  was  done,  and  stated  that 
if  there  was  any  mistake  made,  it  was  a 
misconception  of  what  the  law  permitted 
him  to  do,  which,  of  course,  is  no  excuse. 
It  Is  not  a  case  where  the  mistake  was  one 
of  fact  on  the  calculation  method. 

It  is  held  in  Osborn  v.  Payne,  111  Ma  App. 
loc.  dt  34,  85  S.  W.  667,  that  the  law  treats 
the  transaction  as  it  finds  it  under  the  facta 
whatever  may  have  been  the  intention  of  the 
parties.  The  unlawful  intent  is  presumed 
from  the  mere  fact  of  intentionally  doing 
what  the  law  forbids.  36  Cyc.  920;  29  Am. 
&  Eng.  Enc  Law,  464. 

The  facts  before  us  show  that  the  exces- 
sive amounts  were  not  tbe  result  of  acci- 
dental or  inadvertent  miscalculations,  out 
an  intentional  and  continuous  method,  adopt- 
ed and  used  during  a  period  of  a  year  and 
a  half. 

[3]  Neither  does  the  excuse  offered  by 
O^omas  sufilce,  that  it  had  been  the  custom 
of  banks  he  had  been  ccmnected  with  to 
make  the  charge  as  was  done  in  this  case. 
It  is  held  in  Cowgill  v.  Jones,  09  Mo.  App. 
loc.  cit  394,  395,  73  S.  W.  995,  that  a  costom 
sometimes  makes  the  law,  but  a  castom  in 
direct  conflict  with  positive  law  has  no  sudi 
effect 

Respondent  cites  Western  Storage  &  Ware- 
house Co.  V.  Glasner,  169  Ma  38,  68  S.  W. 
917,  and  Kessier  v.  Kuhnle,  176  Ma  App. 
loc.  dt  405,  159  S.  W.  768,  as  authority  for 
holding  that  the  mortgage  onder  these  facts 
waa  not  avoided  by  the  statute.  On  exami- 
nation of  these  cases  it  will  be  seu  that 
they  have  no  application  whatever  to  the 
facts  in  hand,  as  those  cases  deal  with  om- 
tracts  containing  a  provision  for  comixniiMl- 
Ing  interest  In  violatimi  of  section  7185,  R- 
S.  1809.  There  is  no  provision  in  the  con- 
tract before  US  for  compounding, 
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there  In  fact  any  eomponadlog.  Xbe  interest 
charges  for  the  extensions  were  exacted  and 
paid  for  the  forbearance  of  the  loan,  and 
bring  the  case  clearly  n-lthln  section  7184, 
B.  S.  1909,  under  which  this  chattel  mort- 
gage, <Mi  which  this  suit  rests,  must  be  de- 
clared Yold. 

[4J  The  answer  of  the  defendant  contains 
no  demand  for  a  return  of  the  property,  and, 
under  the  rule  announced  in  Cable  v.  Duke, 
208  Mo.  loc.  dt  661,  106  S.  W.  643,  and  cases 
dted,  the  only  Judgment  that  can  be  render- 
ed in  defendant's  favw  In  a  replevin  suit 
upon  such  an  answer  is  for  a  return  of  the 
property,  and  any  damages  sustained  by  rea- 
son of  the  wron^Ful  taking. 

The  Judgment  la  therefore  reversed,  and 
the  cause  remanded  to  the  circuit  court  with 
directions  to  enter  Judgment  accordingly. 

BOBERTSON,  P.  J.,  and  STUBGIS,  J, 
concur. 


HAWLBT  V.  LUSK  et  al.    (No.  1716.) 

(Springfield   Ck>urt   of   Appeals.     Missouri. 

AprU  15,  1916.) 

1.  Mabtkb  and  Skbvast  «=3287(4)— Injubt 
TO  Skbvant  —  SnmciENOT  or  BviDKUOie  — 
Neolioence. 

In  a  servant's  action  for  personal  injury 
sustained  when  carrying  a  heavy  rail  with  geven 
other  men  by  reason  of  a  heavy  larch  resulting 
from  the  negligence  of  his  feUow  servants  in 
dropping  their  part  of  tile  weight  without  warn- 
ing, evidence  held  to  sustain  a  directed  verdict 
for  defendant. 

[£d.  Note.— For  other  cases,  see  Master  and 
•Servant,  Cent  Dig.  {{  1045,  1060;  Dec  Dig. 
©=287(4).] 

2.  Affkai,  and  Bkbob  9=9927(7)— QuBdnoN 

or  FaOX— INTEBBNOBS. 

On  appeal  from  a  directed  verdict  for  the 
defendant,  every  inference  of  fact  jnstified  by 
the  evidence  was  to  be  made  in  favor  of  the 
plaintiff. 

[Hd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  3748;  Dec.  Dig.  «=> 
927(7).] 

Appeal  from  Clrcoit  Court,  Cbrlatian 
Connty;   Jolin  T.  Moore,  Judge. 

Action  by  H.  H.  Hawley  against  James  W. 
Liusk  and  otbera,  receivers  of  the  St  Louis 
&  San  Fi&ndsoo  Bailroad  Company.  Jndg^ 
ment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

D.  H.  Kemp,  of  Monett,  Hamlin  Sc  Ham- 
lin, ot  Springfield,  and  Barrett  &  Moore,  of 
Ozark,  for  appellant  W.  F.  Evans,  of  St 
Loois,  Neville  &  Gorman,  of  Springfield,  W. 
F.  Sullivan,  of  Billings,  S.  B.  Bronson,  of 
Cteark,  and  Mann,  Todd  &  Mann,  of  Spring- 
field, for  respondents. 

BOBERTSON,  P.  J.  Plaintiff  seeks  to  re- 
cover damages  for  alleged  personal  injuries. 
At  the  close  of  his  testimony  a  verdict  was 
directed  for  defendants,  and  he  appeals. 

Tbe  plaintiff  and  seven  others  were  carry- 
ing a  ^teel  rail  about  26  feet  in  length  and 


weighing  aboat  800  pounds  when  plaintiff 
received  his  injuries.  Tbe  rail  was  carried 
by  the  use  of  tongs,  two  men  to  each  i»alr 
of  tongs  and  on  oi^osite  sides  of  the  raiL 
niey  had  raised  the  rail,  plaintiff  had  taken 
one  step,  and  was  in  the  act  of  taking  anoth- 
er, when,  to  quote: 

"There  was  a  heavy  lurch  came  upon  me,  a 
heavy  weight,  and  I  caught  a  pain  In  my  groin 
and  in  my  back  and  in  my  left  side  under  my 
heart  I  beoime  blind,  and  it  seemed  like  I  was 
in  the  act  of  falling,  when  some  one  taken  tbe 
weight  off  of  me,  and  I  could  not  see  anything 
for  several  minutes.  Q.  What  did  you  do  then ; 
how  long  did  it  seem  until  the  weight  was  lift- 
ed? A.  I  could  not  say;  I  was  in  the  act  of 
falling  when  it  seemed  like  some  one  lifted  it 
off  of  me.  We  carried  it  all  right  after  they 
lifted  weight  off  me." 

He  also  testified  that  there  were  enough 
men  to  handle  the  rail  "if  it  had  been  car-, 
rled  off  right  wbeu  we  picked  it  up,"  and 
also  that  it  was  the  duty  of  each  to  watch 
for  himself  and  for  the  other  men  to  see 
that  all  were  safe ;  that,  when  any  of  them 
are  in  a  strained  ccmditlon,  if  any  one  turns 
the  load  or  throws  it  down,  some  one  is 
liable  to  receive  an  Injury  of  some  kind; 
that  he  was  standing  straight  when  the 
lurch  fell  on  him;  that  the  ground  was 
level,  and  there  were  no  holes  or  obstruc- 
tions to  stumble  over;  that  a  man  who  was 
opposite  him  and  carried  with  the  same 
tongs  was  a  larger  man  than  the  plaintiff, 
and  at  the  time  he  was  not  in  good  condition 
to  do  8  day's  work,  and  was  so  crippled  in 
one  ot  bis  legs  that  in  walking  he  hopped. 
The  only  other  man  ott  the  Job  when  plain- 
tiff received  his  injuries  who  testified  stated: 

"That  after  we  raised  up  the  rail  and  straight- 
ened we  was  In  the  act  of  moving  off,  when 
there  was  something  about  the  rail ;  I  don't 
know  whether  you  call  it  a  lurch  to  represent 
it;  it  appeared  like  some  one  stepped  in  a  hole 
or  kinda  stumbled,  and  it  was  heavy  an  instant 
or  so  among  the  rest  of  us.  *  *  *  It  just 
seemed  like  some  one  eased  up  or  stepped  down, 
loosened  up  on  his  tongs  a  little,  quit  carrying." 

[1,2]  The  charge  in  the  petition  is  that 
plaintUTs  fellow  servants  with  whom  he  was 
carrying  the  rail  "negligently  and  carelessly 
and  without  warning  to  the  plaintiff  sudden- 
ly dropped  their  part  of  the  weight  of  said 
rail  on  plaintiff,  whose  strength  was  inade- 
qoate  to  tbe  task  of  sufficiently  supporting 
the  weight  then  thrown  on  him."  The  only 
question  for  decision  in  this  case  is  whether 
or  not  by  making  every  inference  of  fact  in 
favor  of  the  plaintiff  Justified  by  the  evi- 
dence there  is  any  substantial  proof  of  neg- 
ligence. In  considering  this  question  it  Is 
essential  that  we  appreciate  the  conditions 
and  situation  under  which  plaintiff  was  per- 
forming his  duties.  The  rail  he  and  his  fel- 
low workmen  were  carrying  gave  them  an 
average  weight  of  100  pounds  each.  In  or- 
der that  the  weight  should  be  uniform  at  all 
times  the  movements  of  his  fellow  workmen 
must  necessarily  have  been  in  complete  har- 
mony with  his.    This  we  know  to  be  an  Im- 
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possibility.  We  also  know  tliat  In  carrying 
a  heavy  load  of  this  character  and  In  this 
manner  the  greatest  Irregularity  naturally 
occurs  when  raising  and  steadying  for  the 
forward  movement,  and  that  not  until  after 
these  preliminaries  have  been  performed 
does  anything  like  a  uniform  movement  be- 
come possible.  In  considering  what  really 
took  place  to  cause  his  Injuries  we  find  that 
all  plaintiff  says  Is  that  there  was  a  heavy 
lurch.  Every  one  who  has  carried  a  weight 
with  others  knows  that  this  is  a  thing  which 
should  naturally  be  expected,  and  which 
could  not  be  avoided.  The  other  witness 
who  testified  for  plaintiff  stated  that  there 
was  a  lurch;  that  some  one  seemed  to  loosen 
up  on  his  tongs  a  little — quit  carrying.  Such 
a  thing  could  not  be  avoided.  Plaintlfl  re- 
fers to  the  crippled  condition  of  the  party 
who  was  on  the  tongs  with  him,  but  there  is 
no  testimony  tending  to  show  that  such  con- 
dition was  the  cause  of  the  accident,  nor  is 
there  any  allegation  of  negligence  on  the 
part  of  the  defendant  in  employing  that  man. 
The  phase  of  the  case  which  most  forcibly, 
however.  Impresses  us,  and  the  one  upon 
which  we  base  our  conclusion.  Is  that  noth- 
ing is  shown  to  Iiave  occurred  except  what 
might  reasonably  be  expected  and  anticipat- 
ed to  happen,  or  rather  what  was  almost 
sure  to  occur.  Certain  it  is  that  no  negli- 
gence on  the  part  of  anyone  is  shown. 
The  Judgment  is  affirmed. 

FABRINGTON,  J.,  concurs;  STURGIS, 
J.,  in  a  separate  opinion. 

STURGIS,  J.  (concurring).  I  concur  in 
affirming  this  case.  The  sole  ground  of 
plaintiffs  cause  of  action  is  the  alleged  neg- 
ligence of  a  fellow  servant,  in  that  such 
servant  negligently  ceased  to  carry  his  por- 
tion of  the  load.  All  of  plaintiff's  evidence 
proves  nothing  but  the  result,  to  wit,  that 
there  was  a  sudden  Increase  in  the  weight  of 
the  load  plaintiff  was  carrying;  that  sud- 
denly he  was  carrying  a  heavier  weight  than 
previously.  That  is  all  he  and  his  witness 
know  about  it  The  surrounding  facts  show 
that  this  must  have  been  caused,  not  by  any 
actual  increase  in  the  weight  being  carried, 
but  by  reason  of  one  or  more  of  the  work- 
men ceasing  to  carry  his  part,  tliereby  throw- 
ing the  extra  weight  on  his  fellow  workmen. 
Plaintlfrs  evidence,  therefore,  in  proving  the 
result,  proves  by  necessary  inference  that 
one  or  more  of  the  workmen,  from  some 
cause,  suddenly  ceased  to  carry  his  part  of 
the  load.  Of  course,  it  does  not  matter 
which  one  or  how  many  did  this,  provided 
the  act  in  so  doing  was  negligent,  for  all 
were  fellow  servants,  for  whose  negligence 
the  master  is  liable.  The  only  importance  to 
be  attached  to  the  fact  that  neither  plaintiff 
nor  his  witness  knows  which  one  or  how 
many  did  the  act  of  "letting  up"  in  carrying 


Is  that  it  shows  that  plaintiff  knows  and 
proves  nothing  except  the  result.  It  would 
not  help  his  case  to  prove  which  one  ceased 
to  carry  unless  his  knowledge  on  that  point 
would  establish  some  fact  tending  to  prove 
the  act  to  have  been  negligent.  By  proving 
the  result  of  some  one's  ceasing  to  carry  his 
part  of  the  load,  plaintiff  proves  the  latter 
fact,  but  that,  without  more,  does  not  prove 
his  cause  of  action,  to  wit,  that  this  act  of 
the  fellow  servant  was  negligent  The  aU 
important  question  is:  Why  did  the  fellow 
servant  cease  to  carry  his  part  of  the  load? 
To  make  a  cause  of  action,  the  plaintiff 
must  prove  a  negligent  why.  He  and  his 
witness,  not  knowing,  speculate  to  some  ex- 
tent on  the  why.    The  witness  says: 

"It  appeared  like  fM>me  one  stepped  In  a  hole 
or  kinda  stumbled,    •    •    •    stepped  down." 

But  such  fact  negatives  negligence,  as 
stepping  in  a  hole  or  stumbling,  witbout 
more,  would  excuse  the  fellow  servant:  or 
at  least  the  Jury  could  not  be  allowed  to  In- 
fer that  he  stepped  in  a  hole  or  stumbled, 
and  therefrom  Infer  that  such  misstep  <x 
stumbling  was  negligence — an  Inference  up- . 
on  an  Inference.  The  expression  "It  ap- 
peared like"  the  fellow  servant  "eased  up," 
loosened  up  his  tongs,"  "quit  carrying,"  mere- 
ly describes  the  result  as  the  plaintiff  and 
the  witness  felt  it  in  the  increased  wdght 
Another  speculation  as  to  the  why  la  ttiat 
one  fellow  servant  was  a  cripple,  and  not 
very  strong,  and  "hopped"  when  he  walked. 
This  also  negatives  negligence  on  his  part: 
for  no  one  can  be  held  negligent  in  doing 
wliat  his  physical  condition  compels  him  to 
doi.  As  said,  there  Is  no  charge  of  negligence 
In  defendants'  hiring  an  unfit  man.  Other 
speculations  might  be  made  as  that  the  f^- 
low  servant  tried  to  mend  his  hold.  An 
this  means  that  any  negligence  is  a  matter 
of  pure  speculation.  It  may  be  unfortunate 
that  plaintiff  is  not  able  to  find  out  nor  prove 
that  the  act  of  the  fellow  servant  was  neg- 
ligent, but,  unless  defendant  is  to  be  held 
as  an  Insurer  against  the  Injuries  pi«i«Hfr 
received,  he  cannot  recover  without  such 
proof;  for,  in  the  absence  of  sudl  praof, 
we  must  take  it  that  no  negligence  existed. 


BOWDEN  et  al.  v.  ST.  LODIS  ft  S.  P.  B.  CO. 
et  al.    (No.  1791.) 

(Springfield  Court  of  Appeals.    MissonrL    April 
15,  1916.) 

1.  BviOENCK  4=>6(2>— JuDioiAi.  Nonce— Er- 

OINES. 

The  court  will  take  judicial  notice  that  en- 
gines pulling  trains  emit  sparks  which  can  com- 
monlcate  fire  to  combustible  material  on  tiw 
right  of  way. 

[Ed.   Note. — For  other   cases,    see    Kvideace, 
Cent  Dig.  S  4 ;   Dec.  Dig.  «=>5(2).] 

2.  Railroads  <S=>482(2)— Fires— Eviobnck. 

Proof  that  a  fire  originated  after  the  passage 
of  a  train,  coupled  wltli  the  showing  th^  then 
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was  no  other  way  for  the  fire  to  have  started, 
warrants  an  inference  that  it  was  started  by  the 
engine. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  H  1731,  1732;  Dec.  Dig.  «=9482(2).] 

8.  Bbcktvbbs  «s3»183  — AcnowB  — Asbwsb  — 

Gknuai.  Ibbub. 

Where  defendant's  answer  was  the  general 
issue,  plaintiffs  need  not  prove  that  defendant 
was  sued  as  receiver. 

[EJd.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  888-S96;    Dec.  Dig.  «=>183.] 

4.  Tklu.  "^ssTB  —  OBjsonowB  —  FAiLTna  to 

Objxct. 

Where  coonsel  for  the  defendant  receivers 
testified  withont  objection  that  the  railroad 
company  was  then  in  the  hands  of  a  receiver, 
proof  that  the  'receiver  had  been  appointed  be- 
fore til*  canse  of  acticHi  arose  is  not  objection- 
able on  i^e  ground  that  the  record  was  the  best 
evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  171-182,  282;   Dec.  Dig.  «s»7B.l 

Appeal  firom  Circuit  Court,  Shannon  Coun- 
ty ;  W.  N.  Bvans,  Judge. 

Action  by  Charles  Bowden  and  anothra 
against  the  St  Louis  &  San  Frandsoo  Rail- 
road Company  and  James  W.  Lusk  and  oth- 
ers, receivers.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.  Reversed  as  to  the 
Railroad  Company,  affirmed  as  to  the  re- 
ceivers, and  remanded  for  proper  Judgment 

W.  F.  Evans,  of  St  Louis,  and  W.  J.  Orr, 
of  Springfield,  for  appellants.  8.  A.  Cun- 
ningham, of  Eminence,  for  respondents. 

ROBERTSON,  P.  J.  This  case  has  been 
here  before  (189  Mo.  App.  148,  176  S.  W. 
262),  and  again  defmdantB  are  appellants. 
A  new  trial  resulted  In  another  verdict  for 
tibe  plaintiffs,  and  appellants  again  urge 
that  there  was  not  sufficient  evidence  on 
vvlilcb  to  submit  the  question  of  tlie  liability 
of  defendants  for  the  origin  of  the  Are  to 
tbe  Jury.  At  this  trial  sereral  witnesses  tes- 
tlfled  as  to  a  train  passing  by  the  scene  of 
the  fire,  and  it  is  placed  at  from  4  to  16 
minutes  I)efore  tbe  fire  was  discovered. 
They  were  unable  to  say  what  kind  of  a 
tialn  it  was.  Tliey  testified  that  there  was 
a  large  amount  of  dry  grass  and  weeds  on 
the  right  of  way,  and  that  the  wind  was 
blowing  from  the  track  towards  the  place 
where  the  fire  started  on  the  right  of  way 
and  spread  to  plalntlfTs  property. 

When  the  case  was  here  before,  we  re- 
versed the  Judgment  and  remanded  the 
cana^  lemaritlng  tliat  not  to  do  so  would 
place  us  in  conflict  with  tbe  decisions  of  the 
Supreme  Court  and  other  Courts  of  Appeal. 
We  must  now  afllrm  the  Judgment  or  write 
an  opinion  that  wUl  conflict  with  decisions 
of  the  other  'Courts  of  Appeala  The  facts 
In  the  case  of  Wright  v.  Chicago  &  Alton 
Ry.  Co.,  107  Mo.  App.  209,  80  S.  W.  927,  are 
almost  Identical  with  those  developed  In  the 
case  at  bar — surely  no  stronger — and  there 
a  Judgment  against  tbe  defendant  road  was 
aflSrmed.    See,  also,  Hudspeth  v.  St  Louis  & 


San  Frandseo  B.  Co.,  172  Mo.  App.  679,  686, 
165  S.  W.  868. 

[1,2]  Fire  does  not  ordinarily  originate  Id 
dry  vegetation  out  in  the  open,  except  it  be 
communicated  there  by  some  human  inter- 
vention. In  the  case  at  bar  the  evidence  dis- 
closes tbe  recent  presence  there  of  the  engine 
pulling  the  train  on  defendants'  road,  and 
there  is  no  proof  of  any  other  medium  for 
setting  fire  being  at  that  place  Just  before 
the  flames  were  discovered.  Also  tbe  direc- 
tion of  the  wind  and  tbe  place  of  tbe  origin 
of  tbe  fire  are  facts  not  to  lie  overlooked. 
It  Is  a  fact  of  which  we  take  Judicial  notice 
that  mglnes  pulling  trains  do  emit  sparks 
and  do  communicate  fire  to  coihbustible  ma- 
terial on  the  rights  of  way  over  which  their 
roads  run.  If  any  one  has  Just  passed  a 
given  point  with  the  means  of  communicat- 
ing fire,  and  immediately  thereafter,  in  a 
place  conditioned  favorable  for  receiving  It, 
a  fire  is  discovered  spreading  from  the  point 
where  it  is  not  improbable  it  would  have 
been  set  from  such  means,  and  no  other 
means  was  shown  to  be  present,  we  would 
naturally  oondnde  that  the  party  passing 
set  the  fire.  We  would  also  argue  that  he 
was  tbe  last  party  there  immediately  be- 
fore the  fire  so  far  as  we  know,  and  that,  if 
be  did  not  set  it,  be  ought  to  be  able  to  tell 
who  likely  did  it,  and  that,  if  be  cannot,  be 
should  be  held  liable  No  fixed  rule  can  be 
laid  down  to  apply  in  every  case,  but  In  this 
instance  we  bold  that  there  was  substantial 
evidence  tending  to  prove  that  defendants' 
engine  was  tbe  source  of  this  fire. 

[8, 4]  The  suit  is  against  the  railroad  com- 
pany and  tbe  receivers.  Tbe  petition  alleges 
tbe  appointment  of  the  receivers  long  before 
the  fire  occurred,  and  the  Judgment  is  against 
both  of  them,  as  It  was  when  tbe  case  was 
here  before.  The  answer  is  a  general  de- 
nial. At  tbe  trial  tbe  plaintiff  offered  parol 
testimony  of  the  appointment  of  the  receiv- 
ers. To  some  of  this  defendants  objected,  be- 
cause it  was  not  tbe  best  evidence.  The  ob- 
jection was  overruled,  and  they  excepted. 
According  to  tbe  rule  In  Spelman  v.  Delano, 
177  Mo.  App.  28,  31,  163  S.  W.  SCO,  tbe  gen- 
eral Issue  does  not  require  the  plaintiff  to 
prove  the  -  character  in  which  tbe  defend- 
ants were  sued.  However,  in  the  case  at 
bar  that  rule  need  not  be  invoked.  A  wit- 
ness for  plaintiffs,  one  of  tbe  attorneys  for 
defendants,  was  asked  if  he  knew  whether  or 
not  the  company  was  then  in  the  bands  of 
the  receiver.  He  answered  without  objec- 
tion that  it  was.  He  was  then  asked  how 
Itmg  that  bad  been  true.  Tbe  objection  was 
then  interposed  that  tbe  record  of  tbe  court 
showing  the  appointment  was  the  best  evi- 
dence. After  the  objection  was  overruled 
the  witness  answered  that  they  were  ap- 
pointed in  the  spring  or  summer  of  1913. 
The  fire  occurred  August  18,  1913.  The  es- 
sential part  of  the  inquiry  was  answered 
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wlOiont  objection,  and,  since  the  case  has 
proceeded  so  far  without  any  point  being 
raised  as  to  the  appointment  of  the  receiv- 
ers or  their  liability  for  the  fire  when  proof 
of  Its  origin  was  made,  we  should  not  hold 
that  the  admission  of  this  eyldence  constl- 
tnted  reversible  error,  and  hence  hold  that 
there  was  proof  of  such  facts  as  render  the 
receivers  liable. 

[S]  Both  the  company  and  the  receivers 
cannot  be  held  for  the  damages  in  this  case, 
and,  since  the  receivers  must  respond,  the 
company  must  be  relieved.  Allen  v.  Rail- 
road, 184  Mo.  App.  492,  170  S.  W.  455. 
Wben  the  liability  was  proven  on  the  part 
of  the  receivers,  the  nonliability  of  the  com- 
pany was  shown,  the  demurrer  to  the  evi- 
dence on  its  part  should  have  been  sustain- 
ed, and,  since  It  was  not,  we  reverse  the 
Judgment  as  to  it  and  affirm  it  as  to  the  re- 
ceivers, and  that  there  may  be  a  proper 
judgment  entered  for  plaintiffs  against  the 
receivers  only  In  favor  of  the  company  we 
remand  the  cause  for  that  purpose. 


FABRINOTON  and    STURGIS,   JJ^ 
cur. 


oonr 


BANK  OF  RAYMONDVILLB  v.  NATIONAL 

SAFE  «  LOCK  CO.    (No.  1768.) 

(Springfield  Court  of  Appeals,    lilissonri. 

April  15k  1»16.) 

1.  Appbai.  and   Ebeob  «=>966(1)— Rbvbw— 
Ugniai.  of  Continuance. 

The  denial  of  defendant's  request  for  c<hi- 
tinuance  does  not  constitute  reversible  error,  un- 
less it  was  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3837;   Dec.  Dig.  «=>966(l).] 

2.  CONTTNnANCE    «S320(1)— BlOHT   TO— ABUSE 
OF  DiSOBETION. 

Where  defendant  had  over  a  month  after 
filing  its  answer  in  which  to  prepare  for  trial, 
but  failed  to  take  any  steps,  aud  a  few  days  be- 
fore trial  begged  for  a  continuance  bSr  letters 
and  telegrams,  the  denial  of  a  continuance  re- 
quested on  the  ground  that  there  was  a  witness 
whose  presence  could  not  be  obtained  at  trial, 
and  that  defendant's  general  counsel  had  been 
absent  in  a  foreign  jurisdiction,  is  not  an  abuse 
of  discretion. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  8}  51,  53;   Deft  Dig.  «8=»20(1).) 

Appeal  from  Circuit  (3ourt,  Texas  County; 
L.  B.  Woodslde,  Judge. 

Action  by  the  Bank  of  RaymondviUe 
against  the  National  Safe  &  Lock  Company 
and  another.  From  a  judgment  for  plaiutlfi!, 
the  named  defendant  appeals.    Affirmed. 

George  H.  Blllman,  of  Cleveland,  Ohio, 
and  Hiett  &  Scott,  of  Houston,  Mo.,  for  ap- 
pellant. Lamar  &  Lamar  and  Jas.  H.  Covert, 
all  of  Houston,  Mo.,  for  respondent 

FABBINGTON,  3.  The  plaintltt  bank  re- 
covered a  Judgment  against  the  John  Bau- 
man  Safe  Company  and  the  National  Safe  & 
Lock  Company  in  the  circuit  court,  and  the 
last-mentioned  defendant  appealed. 


The  only  qneatlon  for  oar  determlnattcn 
Is:  Did  the  drcnlt  court  commit  reversible 
error  in  refusing  tlie  appealing  defendant 
a  conttnnancel 

The  plaintiff  filed  Its  petition  on  June  11, 
1915  (and  to  avoid  repetition  we  remark  here 
that  all  dates  mentioned  in  this  opinion  fall 
within  the  year  1916),  praying  for  damages 
by  reason  of  an  alleged  breach  of  contract 
On  June  IStb  the  sommons  in  the  salt  was 
served  on  the  appealing  defendant's  agent  tn 
St  Louis,  Mo.,  commanding  said  defendant 
to  appear  In  the  drcnlt  court  of  Texas  coun- 
ty and  answer  on  the  third  Monday  in  Au- 
gust On  July  5th  the  appellant  filed  Its  an- 
swer with  the  derk  of  the  circuit  court  of 
Texas  county ;  said  answer  being  signed  by 
George  Blllman,  the  attorney  who  after- 
wards sought  a  continuance.  So  far  as  the 
record  shows  nothing  else  transpired  be- 
tween the  parties,  nor  was  any  move  made 
by  the  appellant  or  Its  attorney  until  Au- 
gust nth  when  Blllman  sent  a  telegram  to 
the  attorney^  for  plaintiff  requesting  a  con- 
tinuance, wbldi  was  answered  by  plaintiff's 
attorneys  on  the  same  day  advising  BUlman 
that  plaintiff  would  Insist  on  a  trlaL  And 
on  August  11th  Blllman  wrote  a  letter  to 
plaintiff's  attorneys  asking  when  the  case 
would  be  Brt  for  trial,  and  stated  tliat  it 
would  be  necessary  to  take  some  depositions 
In  Olevdand,  Ohio,  whldi  was  the  place 
where  appellant's  home  office  was  located 
and  the  home  of  Its  attorney,  BiHman.  On 
August  16tta  plalntlfTs  attorneys  wired  Blll- 
man— which  was  In  answer  to  a  telegram 
from  him — that  they  wonld  insist  on  a  trial 
on  Augnst  IDtta,  and  on  the  same  day  wrote 
BUlman  a  letter  to  this  effect  On  that  day 
(August  16th),  after  receiving  the  tel^ram 
just  referred  to,  Blllman  wrote  a  l^ter  beg- 
ging for  a  continuance,  and  on  August  18th 
sent  another  telegram  asking  that  the  trial 
be  postponed.  On  Augnst  17tta,  Blllman 
wrote  to  the  law  firm  of  Hiett  &  Soott  at 
Houston,  Mo.,  confirming  a  telegram  be  liad 
sent  tliem  the  evening  before  employing  than 
in  the  case  and  insisting  that  tliey  secura 
a  contlnnance  of  the  case.  Mr.  Soott  of  the 
firm  of  Hiett  &  Scott  made  an  application 
for  a  continuance,  merely  stating  tlier^u 
what  Us  belief  was  with  reference  to  the 
facts  set  forth  In  the  application  from  the 
letter  and  telegram  received  from  BiUman 
to  his  firm.  The  motion  for  a  coQUnnance 
was  denied,  and  the  plaintiff  pat  In  its  eri- 
dence  and-  the  court  rendered  Judgment  in 
plalntlfTs  favor  fbr  ^,030.  It  may  be  added 
that  the  John  Bauman  Safe  Cksnpeny,  the 
defendant  not  appealing,  made  default,  and 
that  the  appealing  defendant,  so  far  as  this 
record  shows,  stood  on  its  answer  consisting 
of  a  general  denial  and  took  no  part  in  the 
trial  by  cross-examination  of  witnesses  or 
otherwise.  A  motion  for  a  new  trial  was 
filed  in  due  time,  setting  forth  practically 
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ttie  same  tkcte  tbat  had  been  presented  to 
the  trial  court  In  asking  for  a  conttenance, 
which  was  OTcrmled. 

[1,2]  In  order  for  oa  to  hold  that  the  conrt 
committed  reversible  error,  we  would  be  re- 
quired to  find  that  there  was  an  abuse  of 
the  ludidal  discretion  in  refusing  the  oon- 
'  ttnuance.  .  See  Gibson  v.  Insurance  Co.,-  181 
Mo.  App.  302,  168  S.  W.  8ia 

The  facts  are  as  hereinbefore  detailed,  and 
In  our  Judgment  they  clearly  fall  to  estab- 
lish that  the  appellant  showed  any  diligence 
whatever  in  making  preparation  for  trial. 
More  than  a  month  elapsed  from  the  time  It 
filed  an  answer  until  it  took  any  step  to  se- 
caie  a  continuance,  and  then  It  was  only  by 
telegrams  and  letters  asking  plaintiff's  at- 
torneys to  consent  to  a  continuance.  There 
Is  nothing  in  the  correspondence  between  the 
attorneys  from  which  the  appellant  can 
claim  that  it  was  mislead  In  any  manner. 
The  only  excuse  offered  In  the  letters — which 
were  exhibited  to  the  trial  court — was  that 
the  attorney  for  appellant  had  to  go  to  Can- 
ada, and  that  there  was  a  witness  whose 
presence  could  not  be  secured  at  the  trial, 
but  the  application  for  a  continuance  did  not 
set  up  any  fact  that  this  witness  would  tes- 
tify to. 

The  cases  relied  on  by  appellant  for  re- 
versal arp  as  f<dlows:  Alt  v.  Grosclose,  61 
Mo.  App.  409,  Hottman  Distilling  Co.  v.  Van 
Frank,  88  Mo.  App.  50,  Handy  v.  McClellan, 
156  Mo.  App.  454,  137  S.  W.  280,  Nichols  v. 
Grocer  Co.,  66  Mo.  App.  321,  and  Bamum  v. 
Adams,  31  Mo.  532.  On  examination  of  these 
cases  it  will  be  seen  that  the  appellate  courts 
found  one  or  the  other  of  these  conditions 
to  actually  exist:  That  diUgence  was  shown; 
or  that  the  party  applying  for  the  continu- 
ance was  surprised ;  or  that  there  were  un- 
avoidable drcnmstances  preventing  attend- 
ance of  material  witnesses;  or  that  there 
liad  been  a  misunderstanding  between  the 
opposing  attorneys;  or  something  that  would 
show  oppression  on  the  part  of  the  trial 
court  There  is  nothing  In  the  case  before 
as  to  bring  It  within  the  rulings  of  these 
cases. 

It  is  clearly  held  in  Gibson  v.  Insurance 
Oa,  181  Mo.  App.  302, 168  S.  W.  818,  Rhodes 
T.  Ouhman,  166  Mo.  App.  344,  137  S.  W.  88, 
and  numerous  other  cases  that  the  action  of 
the  trial  court  In  matters  of  this  kind  will 
not  be  disturbed  where  the  party  applying 
ft>r  a  continuance  falls  to  show  a  diligent 
effort  to  be  prepared  for  trial. 

The  point  is  we  are  not  moved  by  this 
record  to  say  that  the  circuit  court  of  Texas 
county  abused  its  discretion,  and  thereby 
committed  reversible  error  In  refusing  to 
grant  a  continuance  or  to  later  sustain  the 
Biotlon  for  a  new  trl^L 

The  judgment  is  therefore  affirmed. 

ROBEBTSON,   P.   J.,  and   STUBGIS,   J., 

concur.  • 


SENAOA  CO.  V.  BLUSON.     CNo.  1774.) 

(Springfield  Court  of  AppeaU.    Miasouri^    April 
16,  1916.) 

1.  Appux  AMD   Ebbob   «=>883— Psksentino 

QUBSTIONS    in    LOWXB    OOUBT— WAIVHI    OF 

Objkctiohs.   ' 

Where  all  the  evidence  was  received  as 
though  an  answer  had  been  filed,  plaintiff  can- 
not complain  that  thereafter  the  court  refused 
to  strike  out  the  evidence  because  of  the  failure 
to  file  an  answer,  and  gave  defendant  leave  to 
file  his  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3611;    Dec.  Dig.  «S=>883.] 

2.  EVIDKNCB    «=»460(11)— Paeol    Evidbhcb— 

EXCKPTIORS. 

In  an  action  on  an  nnambigooas  written 
order  for  goods,  which  stated  the  porcbase  price 
which  defendant  agreed  to  pay,  where,  without 
proof  of  any  fraud,  defendant  testified  that  h; 
only  ordered  goods  to  the  value  of  one-fourth 
the  amount  stated,  to  whldi  testimony  plaintiff 
objected,  and  then  excepted  to  the  court's  fail- 
ure to  rule  on  his  obJMtion,  it  was  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2126 ;   Dec  Dig.  «=>4«)(11).] 

3.  Salbs  «=5»23(2)— Obdbb— Cotjhtebmawd. 

A  buyer  can  countermand  a  written  order 
taken  subject  to  the  seller's  approval  at  any 
time  before  its  acceptance. by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  45;  Dec.  Dig.  <8=»23(2).] 

4.  Saij:s  «=>63  (2)  —  Questions  kob  Jubt  — 

COUNTERUARD    OF    ObDEB. 

Where  the  buyer,  who  signed  a  written  or- 
der subject  to  approval  by  the  seller,  mailed  a 
countermand  of  the  order  in  a  properly  stamped 
and  addressed  envelope,  so  that  in  the  regular 
course  of  the  mails  it  would  have  reached  the 
seller  before  the  goods  were  shipped,  it  would 
be  a  question  for  the  jury  whether  it  was  re- 
ceived by  the  seller  before  the  shipment,  not- 
withstanding the  seller's  testimony  that  it  was 
not  received  until  thereafter. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  148;  Dec.  Dig.  <8=>63(2).] 

(Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  John  T.  Moore,  Judge. 

Action  by  the  Senaca  Company  against  Sam 
Ellison.  Judgment  for  plaintiff  for  a  part 
only  of  the  amount  claimed,  and  it  appeals. 
Reversed  and  remanded. 

J.  S.  Clarke,  of  Ava,  for  appellant 

ROBERTSON,  P.  3.  Plaintiff  sued  to  re- 
cover $61.61,  and  interest  A  jury  trial  re- 
sulted in  a  verdict  for  $13,  In  Its  favor,  and 
It  has  appealed. 

The  suit  Is  based  on  a  written  order  to 
plaintiff  at  Tiffin,  Ohio,  for  certain  stock  med- 
icines, f.  a  b.  Tiffin,  signed  by  the  defend- 
ant. The  order  was  taken  by  an  agent  of 
plaintiff,  and  states  that  It  was  taken  sub- 
ject to  the  approval  of  the  plaintiff.  It  Is 
dated  April  1,  1911,  and  the  plaintiff  daima 
to  have  shipped  the  goods  thereby  ordered 
from  its  office  at  Tiffin,  Ohio,  on  April  6, 1911. 
The  defendant  testified  that  on  the  same  day 
the  order  was  signed  he  wrote  on  the  copy 
retained  by  him,  and  mailed  it  to  the  plain- 
tiff, the  following :  "Please  cancel  this  order 
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In  full  and  oblige  Sam  Ellison."  The  plaln- 
tifl  admits  receiving  this,  but  claims  it  was 
not  received  until  the  day  after  the  goods 
were  shipped.  Under  date  of  April  6,  1911, 
plaintiff  wrote  a  letter  to  defendant  stating 
that  canceled  order  was  too  late  to  take  ac- 
tion on,  and  that  shipment  was  on  its  way. 
The  order  is  unamblgnous,  and  upon  its  face 
clearly  shows  that  defendant  ordered  the 
goods  and  agreed  to  pay  the  price  designated 
in  the  contract,  $51.51.  All  of  the  evidence 
was  received  in  the  case  without  objection 
on  the  part  of  the  plaintiff  as  to  the  plead- 
ings. At  the  close  of  all  of  the  testimony 
plaintiff  moved  to  strike  ont  all  evldoice  <» 
the  part  of  the  defendant  because  there  was 
no  answer  filed.  The  trial  Judge  stated:  "I 
marked  an  answer  filed  on  the  record.  Let 
bim  file  the  answer."  Plaintiff  excepted.  No 
answer  was  then  filed. 

It  Is  unnecessary  for  us  to  discuss  the  effect 
of  the  failure  of  the  defendant  to  file  an  an- 
awer,  as  the  case  must  go  bade  to  the  trial 
court,  further  than  to  say  that,  if  defendant 
does  not  file  his  answer  after  the  case  reach- 
es tliat  court,  plaintiff  will  yet  be  in  a  posi- 
tion to  take  advantage  of  such  failure. 

[1]  The  alleged  error  of  the  court  in  refus- 
ing to  strike  out  defendant's  testimony  and 
In  giving  defendant  leave  to  file  an  answer 
is  not  subject  to  review  here.  It  was  not  er- 
ror to  refuse  to  strike  ont  the  testimony, 
since  It  was  all  received  as  though  an  answer 
had  been  filed.  Neither  was  there  any  error 
committed  in  allowing  one  to  be  filed.  The 
trouble  is  defendant  appears  not  to  liave  fil- 
ed his  answer,  and  no  objection  was  mads 
on  that  account,  but  plaintiff  proceeded  to 
submit  its  case  on  the  theory  that  there  were 
issues  for  a  Jury,  and  hence  it  cannot  now 
be  heard  to  complain.  Oloyd  v.  Franck,  248 
Mo.  468,  476,  154  8.  W.  744;  Bverhart  v. 
Bryson,  244  Mo.  507,  616,  149  S.  W.  307.        ' 

It  ia  contended  by  the  plaintiff  that  we 
should  reverse  the  Judgment  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
enter  Judgment  for  the  full  amount  claimed. 
We  cannot  go  to  that  extent,  owing  to  the 
holding  in  the  Everhart  Case,  supra.  Every 
Instruction  requested  by  plaintiff  was  given, 
except  one,  and  no  complaint  Is  made  in  the 
motion  for  a  new  trial  ol  its  refusal. 

[2]  If  the  court  improperly  admitted  evi- 
dence in  behalf  of  defendant  substantially 
affecting  the  merits  of  the  case,  this,  if  prop- 
erly objected  to  at  the  time.  Is  subject  to  re- 
view here.  The  only  testimony  upon  which 
the  Jury  could  have  returned  the  verdict  for 
$18  was  that  of  the  defendant .  There  was  no 
proof  of  fraud;  yet  the  defendant  testified 
that  he  ordered  only  $13  worth  of  goods. 
The  plaintiff  objected,  the  court  made  no  rul- 
ing, and  the  plaintiff  excepted  to  the  court's 
failure  to  rule  on  the  objection.  This  con- 
stituted reversible  error. 

[8, 4]  It  may  be  observed,  in  view  of  anoth- 
er trial,  that  the  defendant  had  the  right  to 


countermand  his  order  before  It  was  aoeeirt- 
ed  by  plaintiff  (Allen  v.  Chouteau,  102  Mo. 
309,  823,  14  8.  W.  869),  and,  if  defendant  flies 
an  answer  authorising  It,  and  offers  testi- 
mony tending  to  prove  that  he  placed  his 
countermand  in  an  envelope  properly  address- 
ed to  the  plaintiff,  stamped  and  deposited  In 
the  United  States  post  ofilce,  so  that  In  the 
usual  course  of  the  mail  it  would  have  reach- 
ed plaintiff  before  the  goods  were  shipped, 
then  it  would  be  for  the  Jury  to  pass  on  the 
question  of  whether  or  not  the  plaintiff  so 
received  it,  and  the  instructions  should  not 
Ignore  this  defense.  Sills  v.  Burge,  141  Mo. 
App.  148,  164,  124  S.  W.  606 ;  McFarland  v. 
United  States  Mutual  Accident  Association, 
124  Mo.  204,  214,  210,  27  8.  W.  438;  PbU- 
llps  V.  Mastbrook,  24  Ma  App.  129, 131 ;  Rip- 
ley National  Bank  t.  Latimer,  64  Mo.  App. 
321,  326,  327.  The  testimony  and  condact'  of 
the  plaintiff,  taken  together,  are  not  soflBdent 
to  Justify  taking  this  question  from  the  Jury. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 

FABRINOTON  and  8TUKOIS,  JJ.,  con- 
cui. 


TUIEL  DETBCTIVB  SBRVIGB  CX>.  r. 
RBYNOLOS  et  aL    (Mo.  1426^) 

(St.  Louis  Court  of  Appeals.     Missouri.     April 
4,  1916.    Kehearing  Denied  AprU  18,  1916.) 

1.  JusncKS  OF  THK  Pkaci  «s»159(3)  —  Ap- 

PXAI.S— EKCOOHIZAItCB— SUFFICnCNCT. 

In  a  suit  before  a  justice  of  the  peace 
against  two  as  partners  and  asainst  one  of  them 
individoally,  where  the  plaintiil  had  judgment, 
a  bond  on  reoognizance  on  appeal  to  the  cir- 
cuit court,  signed  by  the  partnersliip  by  the 
individual  partner,  and  also  oy  each  of  them  as 
partners,  and  by  a  surety,  reciting  that  the 
partaws  had  appealed,  and  continuing  in  the 
statutory  form,  which  was  approved  by  the 
justice,  was  sufficient  as  a  recognixance  on  ap- 
peal as  to  the  individual  defendant. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  i  662;  Dee.  Dig.  «=» 
150(3).] 

Z  JusncM  or  thb  Pxaob  «s>lQ2(2)— Apfkai. 

— JUBISDICTIOH  OF  APPEIXATK  COUBX. 

The  granting  of  an  appeal  by  a  justice  of 
the  peace  and  a  nling  of  the  transcript,  together 
with  all  the  papers,  in  tlie  eireoit  court,  rests 
that  court  with  jurisdiction  of  the  caae. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  606;  Dec.  Dig.  9=a 
162(2).] 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 
"Not  to  be  officially  published." 
Suit  by  the  Thlel  DetecUve  Service  Com- 
pany against  George  D.  Reynolds  and  George 
y.  Reynolds,  copartners,  doing  bnslness  as 
Reynolds  &  Reynolds,  and  George  V.  Reyn- 
olds Individually.  Judgment  in  Justice's 
court  for  plaintiff,  and  defendants  appealed, 
and  from  a  Judgment  dismissing  the  suit 
for  want  of  prosecution,  plalnttlt  fcppeals. 
Affirmed.  • 
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Cbalres  P.  Comer  and  W.  W.  Henon,  both 
of  St  Louis,  for  appellant  Watts,  Gentry  & 
Itee,  of  St  JLouIb,  for  respondents. 

NORTON!,  J.  [1]  This  suit  originated  be- 
fore a  Justice  of  tlie  peace,  wliere  plaintiff 
had  Judgment  and  defendants  prosecuted  an 
appeal  to  the  circuit  court  In  the  circuit 
court  plaintift  moved  a  dismissal  of  the 
appeal  on  the  grounds  that  it  was  improper- 
ly perfected,  and  also  because  insufficient  no- 
tice concerning  it  had  been  given.  The  court 
overruled  this  motion,  and  plaintiff  declined 
to  further  appear  in  the  case.  Subsequently 
the  suit  was  dismissed  for  want  of  prosecu- 
tion because  plaintiff  declined  to  appear 
thereto.  Plaintiff  appeals  here,  and  urges 
that  the  court  erred  in  refusing  to  dismiss 
the  appeal  from  the  Justice  on  its  motion 
because  it  Is  said  the  recognizance  Is  insuf- 
ficient, but  obviously  this  argument  is  to  be 
considered  only  in  so  far  as  the  recognizance 
relates  to  the  appeal  of  defendant  George  V. 
Reynolds. 

Defendants,  George  D.  Reynolds  and 
Geoi^  V.  Reynolds,  were  sued  as  copartners 
doing  business  as  Reynolds  &  Reynolds,  and 
George  V.  Reynolds  is  made  a  defendant  In- 
dividually as  weU.  The  affidavit  for  appeal 
from  the  Justice  of  the  peace  Is  In  all  re- 
spects sufficient  and  the  bond  or  recogni- 
zance on  appeal  is  in  the  form  prescribed  by 
statute.  This  recognizance  is  signed  Reyn- 
olds &  Reynolds,  by  George  V.  Reynolds 
[Seal],  also  by  George  V.  Reynolds  [Seal], 
also  George  D.  Reynolds  [Seal]  personally, 
and  also  by  the  Mtaa.  Accident  &  Uability 
Gbmpany  [Seal]  as  surety  thereon. 

It  is  conceded  the  bond  is  sufficient  in  so 
far  as  the  appeal  of  Reynolds  &  Reynolds — 
that  is,  George  D.  Reynolds  and  George  Y. 
Reynolds,  copartners — is  concerned;  but  the 
iraint  made  against  it  is  that  it  does  not  ap- 
pear to  be  a  recognizance  on  appeal  as  to 
George  Y.  Reynolds,  who  was  an  individual 
defendant  in  the  cause  as  well.  The  bond 
recites  on  its  face: 

"Whereas,  said  George  D.  Reynolds  and 
George  Y.  Reynolds  have  appealed  from  the 
judgment  of  Robert  Walker,  a  justice  of  the 
peace  of  tile  Fifth  district  of  the  city  of  St. 
Xx>aia,  in  ao  action  between  the  Thiel  Detective 
Service  Company,  Plaintiff,  v.  George  D.  Rey- 
nolds, George  Y.  Reynolds,  Doing  Business  as 
Bi^olds  &  Reynolds,  Defendants"  . 

— and  then  continues  in  the  statutory  form. 
But  It  appears  this  bond  was  signed  by 
George  Y.  Reynolds  first  in  his  capacity  as  a 
copartner — that  is,  as  follows:  Reynolds  & 
Reynolds,  by  George  Y.  Reynolds — and  then 
a  second  signature  by  the  same  defendant 
Individually.  It  was  approved  by  the  Jus- 
tice, and  the  papers  transmitted  to  the  dr- 
cnlt  court  as  the  statute  prescribes.  Obvious- 
ly this  will  suffice ;  for  on  its  face  is  mani- 
fested an  Intention  on  the  part  of  George  Y. 
Reynolds  to  bind  himself  individually  there- 


in through  affixing  his  personal  signature 
thereto  as  well  as  one  of  the  partners. 

[2]  But  aside  from  this,  the  granting  of 
the  appeal  by  the  Justice  and  the  filing  of 
the  transcript  together  with  all  the  papers, 
in  the  circuit  court,  vests  that  court  with 
Jurisdiction  of  the  cause.  See  Welsh  v.  H.  A 
St  J.  R.  R.  Co.,  55  Mo.  App.  699 ;  Drake  t. 
GorreU,  127  Ma  App.  636,  106  S.  W.  1080. 

The  point  made  against  the  sufficiency  of 
the  notice  of  appeal  is  not  pressed  upon  us. 
At  any  rate,  it  is  concluded  entirely  by  the 
ruling  In  Reinhart  Grocery  Co.  v.  Rust  189 
Mo.  App.  279,  170  S.  W.  375. 

The  Judgment  should  be  affirmed. 

It  Is  so  ordered. 

ALLEN,  J.,  concurs.  REYNOLDS,  P.  J., 
not  sitting. 


SCHALLER  v.  LTJSK  et  aL     (No.  1671.) 

(Springfield   Court   of   Appeals.      Missouri. 
April  15,  1916.) 

1.  MABTKB  and  SBBTAIfT  «=>265(5)— ACTION 
VOB  INJX7BT— SafB  PULCB  TO  WOBK— PBK- 
BUMFTION   AND    BUBDEN    OF  PbOOF. 

In  a  Bervant's  action  for  injury  from  a 
fall  while  going  to  the  running  board  of  a  lo- 
comotive in  a  shop,  brought  upon  the  ground  of 
negligence  in  not  furnishing  a  safe  place  to 
work,  the  alleged  negligence  must  be  proven, 
and  cannot  be  presumed  from  the  mere  fact 
of  the  fall. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  881,  898,  955 ;  Dec.  Dig. 
«=265(5).] 

2.  Mabteb  and  Sbbvani  «=>129(5)— Action 
roB  Injubt  —  Neoxjokncde  —  "Pboximatk 
Cause." 

Where  a  servant's  duties  required  him  to 
go  upon  a  locomotive  running  board  in  defend- 
ants'^ shop,  and  in  reaching  over  a  wire  attached 
to  the  engine  his  foot  cauaht,  causing  him  to 
start  to  fall,  and  in  his  fall  he  caught  a  loose 
branch  pipe  which  fell  with  him,  his  action  for 
injury,  Drought  on  the  ground  of  the  master's 
negligence  in  not  furnishing  a  safe  place  to 
work,  the  catching  of  his  foot,  and  not  the 
loose  branch  pipe,  was  the  "proximate  cause"  of 
the  injury,  that  is,  the  thinp  which  set  in  mo- 
tion a  train  of  events  that  m  their  natural  se- 
quences oufht  to  be  expected  to  produce  the  re- 
sult of  which  the  complaint  Is  made. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  261;  Dec.  Dig.  <8=> 
129(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 

8.  Mabteb  and  Sebvant  «s3l29(l)— Pbbsonai, 
IRJCBT— Safe  Pi.ace  to  Wobk. 

It  was  not  the  duty  of  the  defendants  to 
protect  plaintiff  against  accidents  not  caused  by 
them,  and,  as  the  place  was  safe,  except  for  the 
fall,  for  which  they  were  not  responsible,  the 
safe  place  to  work  theory  could  not  avail  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  257;  Dec.  Dig.  «=9 
129(1).] 

Appeal  from  Circuit  Court  Polk  County; 
O.  H.  Sklnker,  Judge. 

Action  by  Frank  J.  Sctialler  against  Jas. 
W.  Lusk  and  others,  receivers  of  St  Louis 
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ft  San  Frandsoo  Railroad  Oompany.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Rechow  &  Pafahl,  of  Bolivar,  and  Hamlin, 
Collins  &  Hamlin,  of  Springfield,  for  appel- 
lant John  H.  LucaSi  of  Kansas  City,  and 
W.  W.  Wood,  of  HamansTllle,  for  respond- 
ents. 

ROBERTSON,  P.  J.  Plaintiff  sues  for  per- 
sonal  Injuries.  At  the  close  of  his  testimony 
the  trial  court  directed  a  verdict  In  faTOr 
of  defendants,  and  he  has  appealed. 

PlaintUTs  petition  alleges  that  he  was  one 
of  defendants'  machinists  at  Its  shops  in 
Springfield,  and  that  his  duties  required 
him  to  work  on  the  locomotiTe  engUies  at  that 
place;  that  it  was  the  duty  of  defendant  to 
fnmish  him  a  reasonably  safe  place  In  which 
to  work;  that  his  duties  required  him  to  go 
upon  the  running  board  of  said  engine,  and 
that  In  proceeding  to  that  point  a  wire  at- 
tached to  the  asbestos  on  the  engine  near  the 
cab  caught  his  foot,  caused  him  to  start  to 
fall,  and  in  the  fall  he  caught  a  loose  branch 
pipe,  which  fell  with  him  to  the  floor  of  the 
shop.    The  petition  then  proceeds: 

"That  the  negligence  complained  of  defendants 
is  that  they  failed  to  provide  plaintiff  with  a 
safe  place  m  which  to  work  in  this,  that  the 
servants  and  employes  of  the  defendants  had 
loosened  the  screws  and  taps  which  held  and  at- 
tached said  branch  pipe  to  the  engine,  and  neg- 
ligently failed  to  notify  the  plaintiff  of  said 
fact,  or  to  remove  the  said  branch  pipe  from  the 
engine  after  it  had  been  loosened  by  the  removal 
of  said  screws  and  taps,  and  further  negligently 
tailed  to  remove  the  wire,  which  caoght  his  foot 
and  caused  him  to  fall  from  the  asbMtos  on  the 
side  of  the  engine." 

That  portion  of  plaintiff's  statement  of  the 
case  relating  to  the  testtmony  at  the  trial  is 
adopted  as  follows: 

"On  the  4th  day  of  March,  1915,  while  in 
the  performance  of  his  duties,  he  was  directed 
by  his  foreman  to  put  some  brasses  on  engine 
No.  716.  He  understood  what  that  meant ;  that 
is,  that  he  was  to  replace,  among  other  things, 
valves,  boiler  checks,  injectors,  etc.,  on  the  en- 
gine. A  helper  was  furnished  him,  and  be  and 
his  helper  at  once  proceeded  to  the  work  as  di- 
rected by  his  foreman.  The  articles  mentioned, 
boiler  checks,  etc.,  were  to  be  placed  on  the 
outside  of  the  boiler  at  different  places,  some  u_p 
near  the  front  end,  and  in  so  doing  the  work  it 
would  be  necessary  for  the  j>laintiff  and  his  help- 
er to  walk  along  the  ranning  board  on  the  side 
of  the  engine,  and,  in  order  to  get  onto  it  they 
were  compelled  to  fo  through  the  cab  and  out 
at  a  little  door  which  opened  from  the  cab  to 
the  board.  They  put  their  material  into  the 
cab  and  started  to  go  out  onto  the  board.  Plain- 
tiff was  carrying  In  his  right  hand  the  boiler 
check,  and  stepped  his  left  foot  out  of  the  door 
onto  the  board  and  started  to  draw  the  other 
foot  througb,  when  something  caught  It,  and  by 
reason  thereof  he  started  to  fall,  and  in  so  do- 
ing grabbed  a  pipe  which  extended  along  the 
side  of  the  engine,  known  as  a  branch  pipe. 
Having  been  loosened  some  two  or  three  days 
before  that  by  the  pipemen,  it  turned  over  with 
plaintiff  and  threw  him  off  of  the  running  board 
onto  the  floor,  a  distance  of  about  eight  leet" 

In  addition  to  what  is  contained  in  this 
statement,  we  notice  that  plaintiff  testllied: 


"My  foot  caoght  In  a  wire  or  sometiiing.  It 
eoold  not  haTe  been  anything  except  a  wiie." 

[1]  The  testimony,  glylng  it  tbat  fayora- 
ble  conotmctlon  required,  presents  for  our 
decisioD  whether  or  not  the  defendants  are 
Uable  in  this  case  for  the  loose  condition  of 
the  pipe  which  plaintiff  caught  in  his  faU. 
We  say  this  because  plaintiff  mnst,  and  we 
think  does,  concede  that  there  was  no  negli- 
gence on  the  part  of  defendants  shown  which 
caused  him  to  fall  when  his  foot  canght. 
Concede  that  his  foot  canght  on  a  wire ;  yet 
there  is  no  evidence  that  any  negligence  on 
the  part  of  defendants  was  responsible  for 
its  presence  there,  ^le  alleged  negligence 
of  defendants  must  be  proven ;  it  cannot  be 
presumed  from  the  mere  fact  of  the  fall. 

[2, 3]  The  contentions  in  behalf  of  the 
plaintiff  are  that  the  question  of  proximate 
cause  does  not  arise  where  the  accident  re- 
sults from  two  or  more  causes,  for  all  of 
which  the  defendant  Is  responsible ;  that  the 
question  of  which  of  two  negligent  acts  is 
the  proximate  cause  does  not  arise  when  the 
first  concurred  with  the  others  to  produce 
the  result;  that,  where  two  or  more  prox- 
imate causes  contribute,  each.  If  negligent.  Is 
sufficient  to  support  a  recovery,  and,  w^bere 
the  accident  is  traced  to  a  defect  In  ttte  in- 
strumentality or  appliance,  there  proof  of  the 
occurrence  furnishes  proof  of  negligence. 
It  will  readily  be  observed  tbat  to  sustain 
any  of  said  proi)ositlons,  as  applied  to  this 
case,  there  must  first  be  testimony  offered 
tending  to  prove  the  alleged  negligence  of  de- 
fendant causing  the  fall,  and  this  we  have 
observed  was  not  done. 

The  loose  branch  pipe  was  not  tbe  proxi- 
mate cause  of  plalntifTs  injury,  but  it  was 
tbe  catching  of  bis  foot  that  started  him  on 
his  fall.  The  thing  which  sets  in  motion  a 
train  of  events  that  in  their  natural  sequence 
ought  to  be  expected  to  produce  the  result 
of  which  complaint  is  made  Is  the  proximate 
cause  (Holwerson  v.  St  Louis  &  Suburban 
Ry.,  157  Mo.  216,  231,  57  S.  W.  770,  50  L.  R.  A. 
850,  and  Glenn  t.  Metropolitan  Street  Ry. 
Co.,  167  Mo.  App.  109,  117,  150  S.  W.  1092), 
and  that  thing  must,  of  course,  be  character- 
ized by  the  negligence  of  tbe  party  against 
whom  complaint  is  made.  It  was  not  the 
duty  of  defendants  to  protect  plaintiff  against 
accidents  not  caused  by  defendants.  Kven 
the  safe  place  to  work  theory  cannot  avail 
plaintiff  in  this  case,  because  it  is  not  shown 
that  any  duty  owed  him  by  defendants  was 
violated.  The  place  was  safe,  except  for  the 
fall,  and  the  defendants  are  not  reqmnslble 
for  that,  hence  the  proof  fails  to  sliow  an 
unsafe  place. 

The  trial  court  properly  directed  a  verdict 
for  the  defendant  and  the  Judgment  based 
thereon  should  be  and  is  affirmed. 

FARRINGTON,  J.,  concurs.  8XUBOIS,  J« 
concurs  in  result. 
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CITY  OF  OHABIiESTON  v.  COKBR. 

(No.  1738.) 

(Springfield   Court  ot  Appeals.     Miaaoiiri. 
April  16,  1016.) 

1.  Bbkaoh  or  THB  Pbacb  «3»1— OBDiNAircna 
— "Neiohbobhood." 

Where  a  municipal  ordinance  made_  it  a 
misdemeanor  for  any  person  to  willfully  disturb 
the  peace  of  any  ndghborhood  or  person  by 
Btiikins  or  fighting  another,  the  word  "neigh- 
borhood"  is  not  confined  in  its  application  to  a 
residence  district,  but  includes  any  locality  in 
the  city,  and  is  equivalent  to  vicinity  or  ad- 
joinine  district;  hence  one  who  disturbs  the 
peace  Dy  fighting  in  the  bnaineas  section  of  the 
city  is  guil^  of  violating  the  ordinance. 

[Ed.  Nota— For  other  cases,  see  Breach  of  the 
Peace,  Cent  Dig.  §§  1-3;   Dec  Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Neighborhood.] 

2.  Bbkaoh  ov  tee  Peace  «=a8— What  Con- 

BTJTUTES. 

In  order  to  justify  a  conviction  under  an 
ordinance  making  it  a  misdemeanor  for  any 
person  to  disturb  the  peace  of  the  neighboriiood 
by  fighting,  it  is  not  necessary  that  witnesses 
who  collected  to  watch  the  affray,  testify  that 
their  peace  was  disturbed,  it  appearing  that  the 
fight  occurred  on  a  business  street  and  a  crowd 
assembled. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent.  Dig.  {  6 ;  Dec.  Dig.  «=98.] 

3.  Bbeach  of  the  Peace  ®=3ll  —  InsTsno- 
TiONB— Misleading  iNSTBrcriORS. 

In  a  prosecution  under  an  ordinance  mak- 
ing it  a  misdemeanor  for  any  person  to  willfully 
disturb  the  peace  by  fighting,  where  the  court 
charged  that  the  jui7  should  consider  only  ac- 
cused's conduct  and  the  undisputed  evidence 
showed  that  when  persons  assembled  accused 
was  striking  his  antagonist,  the  latter  being 
down,  other  instructions  cannot  be  held  er- 
roneous as  misleading  on  the  ground  that  the 
jury  might  have  understood  tiiat  they  could 
convict,  although  the  fight  was  provoked  by  the 
conduct  of  the  other  party. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
the  Peace,  Dec.  Dig.  ®=>11.] 

4.  Cbikinai.  Law  €=^801  —  iNarBUCXioNS  — 
Right  or  Cottbt  to  Oivx. 

The  court  may  give  the  jnry  additional 
proper  instructianB  at  any  time  oefore  their 
verdict  and  after  the  close  of  the  argument. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  194T;   Dec.  Dig.  «=»801.] 

6.  Cbiuinai.  Law   «=>801— Tbiait— Instbxto- 

TI0N8— IMPBOPBIETT. 

In  a  prosecution  for  a  breach  of  the  peace 
by  fighting,  where,  though  accused's  counsel  was 
unable  to  show  that  accused's  assailant  was  the 
aggressor,  be  suggested  in  argument  that  accus- 
ed was  acting  in  self-defense,  the  court  could 
properly  give  an  additional  instruction  that  it 
did  not  devolve  on  the  city  to  show  who  start- 
ed the  fight,  or  who  was  the  aggressor,  and  tb&t 
if  accused  acted  in  self-defense,  he  had  the  bur> 
den  of  proving  that  fact,  particularly  where 
counsel  were  given  the  privilege  of  arguing  the 
additional  instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
X«w,  Cent  Dig.  {  1947 ;   Dec.  Dig.  «S=»801.] 

Ai^ieal  from  Circuit  Court,  Mlsslssliipi 
Connty;  Frank  Kelly,  Judge. 

Jesse  Coker  was  convicted  of  violating  an 
ordinance  of  tbe  City  of  Charleston,  and  be 
appeala    Affirmed. 


Btmell  &  Joslyn,  of  Charleston,  for  ai>pel- 
lant  Flunk  M.  See,  of  Charleston,  for  re- 
spondent 

FARBINGTON,  X  On  July  24,  lOlS,  at 
Charleston,  Mo.,  on  Commercial  street,  the 
appealing  defendant  exercised  his  Inalienable 
right  to  fight,  and  since  then  has  been  trying 
to  adjnst  the  matter  with  society.  P.  A  Ad- 
dy  participated  in  the  fight,  but  not  In  the 
trial  from  which  this  appeal  resulted. 

Charleston  has  an  ordinance  providing 
that: 

"If  any  person  or  persons  in  this  city  shall 
willfully  disturb  the  peace  of  any  neighborhood, 
•  •  *  or  of  any  person  by  ♦  ♦  •  striking 
or  fighting  another  *  *  *  he  or  they  shall  be 
deemed  guilty  of  a  misdemeanor." 

Defendant  was  charged  with  violating  that 
ordinance — that  he  disturbed  the  peace  of  a 
neighborhood,  to  wit,  the  neighborhood  In  the 
vicinity  of  tbe  Sanitary  Restaurant  on  Com- 
mercial street,  by  fighting  Addy. 

No  one  testified  as  to  how  or  why  the  fight 
started.  Two  witnesses  who  were  standing  15 
feet  away  say  they  heard  a  woman  (thought 
to  have  been  Addy's  wife)  screaming,  and 
that  they  turned  around  and  saw  defendant 
and  Addy  fighting.  One  of  these  witnesses 
was  the  owner  of  the  Sanitary  Restaurant 
The  fighters  were  on  the  ground,  defendant 
on  top,  and  Addy  "was  trying  to  fight,  but  it 
looked  like  he  wasn't  doing  much."  Witness 
Simpson  said  be  saw  defendant  "hit  a  lick  or 
twa"  The  fight  occurred  in  tbe  morning,  or 
about  noon,  in  front  of  the  Sanitary  Restau- 
rant on  the  main  business  street,  in  the  im- 
mediate vicinity  of  (at  least)  the  post  othoe 
and  a  bakery.  One  witness  was  a  little  over 
a  block  away  (near  the  express  office  and  a 
bank)  when  he  heard  of  the  trouble  and  he 
ran  to  the  scene.  He  testifies  that  he  saw  a 
crowd  assemble  there  "from  most  every  di- 
rection." On  cross-examination  he  admitted 
that  it  didn't  disturb  his  peace.  Another  wit- 
ness said  a  crowd  gathered-r-"like  any  fight, 
runs  up  when  there  is  excitement"  If  the 
participants  uttered  a  sound,  no  witness  tes- 
tified to  having  heard  it 

Defendant  asked  the  court  to  instruct  the* 
Jury  that  tbe  verdict  must  be  in  his  favor, 
but  this  was  refused.  Defendant  did  not  in- 
troduce any  evidence,  and  tbe  record  does 
not  disclose  that  he  requested  any  other  in- 
structions. Defendant  was  convicted  by  the 
jury,  and  his  punishment  assessed  at  a  fine 
of  100. 

[1]  It  is  contended,  first,  that  the  court 
erred  in  overmling  defendant's  demurrer  to 
the  evidence,  the  argument  being  that  under 
all  the  evidence  tbe  defendant's  conduct  did 
not  disturb  the  peace  of  a  "neighborhood,"  or 
of  any  person. 

Amiellant  would  have  ns  hold  that  by  the 
word  "neigbborhood"  in  tbe  ordinance  it  was 
meant  to  confine  tbe  application  of  tbe  ordi- 
nance to  a  residence  district,  and  this  use  of 
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tbie  word  "nelghboiAood"  Is  peibaps  the  most 
general.  But  a  glance  at  any  dictionary  will 
show  that  It  has  a  broader  meaning  also.  In 
State  V.  Fogerson,  29  Mo.  416,  defendant  was 
Indicted  under  the  statute  for  willfully  dis- 
turbing the  peace  of  a  neighborhood.  The 
opinion  reveals  that  the  offense  was  commit- 
ted on  the  public  square  in  the  town  of  IJeb- 
anon,  and  the  court  referred  to  it  as  a 
"nei^borhood,"  and  sustained  the  conviction. 
In  Ooyle  v.  Railroad,  27  Mo.  App.  684,  the 
court  was  dealing  with  a  statute  prohibiting 
the  bringing,  or  moving  through,  the  state  of 
diseased  cattle,  the  liability  being  limited  to 
the  disease  "communicated  to  any  other  ani- 
mal or  cattle  in  the  neighborhood  or  along 
the  line  of  suoh  transportation  or  removaL" 
The  court  there  held  to  that  definiti(m  of 
"neighborhood"  whldi  indicated  "a  place 
near,"  "vicinity,"  "adjoining  district"  In 
State  V.  Johnson,  149  Mo.  App.  119, 130  S.  W. 
110,  defendant  was  prosecuted  under  the 
statute  for  willfully  disturbing  the  peace  of 
the  neighborhood  of  the  public  square  at  the 
intersection  of  South  street  in  the  city  of 
Springfield  by  cursing,  etc.,  and  challenging 
to  fight  The  state  introduced  only  two  wit- 
nesses who  supported  the  charge.  The  court 
said: 

"Neither  of  these  witnesses  lived  near  the 
public  square,  and  there  was  no  testimony  of- 
fered to  show  that  any  person  who  Uved  or 
1IKU  in  butineti  in  that  part  of  the  city,  knew 
anything  about  the  trouble.  It  was  also  shown 
that  it  was  sometime  after  6  o'clock,  and  that 
the  $tore»  toere  aenerall)/  oUM«d  at  that  hour." 
(Italics  are  ours.) 

The  conrt  there  was  clearly  recognizing 
that  the  public  square  at  the  intersection  of 
South  street  was  a  "neighborhood."  The 
case  of  State  v.  Hughes,  82  Ma  loa  dt  89, 
Is  80  unlike  our  case  on  the  tacts  as  to  be  In- 
applicable to  the  point  under  discussion.  We 
hold  that  the  evidence  to  the  effect  that  de- 
fendant engaged  In  a  fight  on  Commercial 
street  in  Charleston  in  close  proximity  to  cer- 
tain business  houses  mentioned  by  the  wit- 
nesses at  or  about  noon  on  July  24,  1915,  un- 
der the  circumstances  detailed,  was  sufficient 
to  warrant  the  submission  of  the  case  to  the 
Jnry. 

[2]  Now  the  act  must  be  calculated  to  dis- 
turb the  peace,  or  have  that  effect  In  City 
of  De  Soto  V.  Hunter,  146  Mo.  App.  loc  dt 
4S6, 122  S.  W.  1092,  the  court  said: 

"A  disturbance  of  the  peace  being  the  grava- 
men of  the  charge,  whether  the  defendant's  con- 
duct was  calculated  to  disturb  and  did  disturb 
the  peace    *    ♦•    is  for  the  jnry  to  say." 

Oertalnly,  where  the  defendant  is  engaged 
in  a  flgbt  on  a  business  street  and  a  crowd 
assonbles,  it  Is  not  essential  that  the  wit- 
nesses swear  that  their  peace  was  actually 
disturbed  thereby. 

This  disturbance  did  not  occur  in  the  eve- 
ning after  closing  time  for  the  stores,  but  at 
about  noon.  The  fight  occurred  in  front  of 
the  Sanitary  Restaurant  and  the  owner  of 
the  ilaoe  saw  the  flgbt  and  was  a  witness 


tor  the  dty  at  tbe  trial,  so  that  tbe  case 
Is  not  governed  by  State  v.  Johnson,  149 
Mo.  App.  119,  130  S.  W.  lib,  as  to  this  ques- 
tion any  more  than  It  Is  as  to  the  question 
first  discussed. 

In  State  v.  Fogerson,  supra,  it  was  object- 
ed that  the  court  erred  In  excluding  tbe  tes- 
timony of  three  persons  introduced  by  de- 
fendant to  prove  that  they  resided  on  the 
public  square,  and  were  present  at  the  time 
of  the  alleged  disturbance,  and  that  neltlier 
they  nor  their  families  were  disturbed.  Tbe 
court  said: 

"This  evidence,  we  think,  was  properly  exclud- 
ed. It  had  no  tendency  to  prove  the  cban;e  in 
the  indictment,  namely,  that  the  peace  of  tbe 
neighborhood  was  disturbed  by  the  defendant's 
conduct  and  this  was  the  matter  of  inquiry— 
not  whether  one  or  two  individuals  considoed 
themselves  disturbed.  That  they  were  not  or 
may  not  have  been,  disturbed  by  the  conduct  of 
the  defendant  was  not  necessarily  inconaistent 
with  the  truth  of  the  charge  agamst  him,  that 
the  peace  of  the  neighborhood  was  disturbed. 
To  sustain  the  charge  it  is  not  necessary  to 
prove  that  every  individual  composing  the  com- 
munity or  neighborhood  was  disturbed,  nor  could 
the  charge  be  disproved  by  the  kind  of  negative 
evidence  otFered  with  respect  to  two  or  three  per- 
sons." 

[S]  Defendant  complains  that  the  second 
Instmctlon  Is  erroneous  in  that  it  might  have 
misled  the  jury  Into  finding  defendant  enllty, 
even  though  it  was  Addy's  ccnduct  that  real- 
ly disturbed  the  peaoe^  but  dtes  no  authority. 
In  view  of  the  nndiqtnted  evidence  whldi  we 
have  detailed,  together  with  the  fact  that  the 
court  did  in  the  first  instmctlon  make  it 
dear  that  it  was  the  defendant's  conduct  the 
jury  was  to  pass  upon  by  directing  that  on- 
less  the  jury  found  that  defendant  wlllfoUy 
disturbed  the  peace  of  the  neij^borbood  they 
would  acquit  him.  The  jnry  could  not  have 
been  misled.  See  State  v.  Fogerson,  29  Mo. 
loc.  dt  417,  418;  State  v.  Miller,  158  Ho.  loc 
dt  121,  60  S.  "W.  67.  Besides,  there  was  no 
evidence  before  the  jury  that  Addy  did  any- 
thing that  defendant  did  not  da 

[4,  S]  After  defendant's  attorney  had  made 
his  argument  and — quoting  from  defendant's 
(ai>pellant's)  abstrad — "indicated  to  the  Jnry 
In  his  argument  that  the  defoidant  nui^t 
have  aded  in  self-defense,  the  coort  read  in- 
strodloa  No.  6  and  gave  Mr.  BnaaeU  tbe 
privilege  of  arguing  the  same,  whidi  he  did." 
Instruction  No.  6  was  as  follows: 

"The  court  instructs  the  jury  that  it  does  not 
devolve  upon  the  city  to  snow  who  started  the 
fight  or  who  was  the  aggressor,  and  if  the  de- 
fendant acted  in  self-defense  in  repdling  the  as- 
sault made  upon  him,  then  it  devolves  upon  the 
defendant  to  show  that  he  acted  In  adf-d^enacL" 

Appellant's  attorneys  are  very  severe  in 
their  criticism  of  the  condud  of  the  trial 
judge  in  giving  this  Instruction,  characteris- 
ing the  instruction  as  an  answer  to  an  argu- 
ment of  one  of  the  attorneys  for  the  defoid- 
ant  It  may  be  remarked  in  bebaU  of  tbe 
trial  judge  that  defendant's  attorney,  aorord- 
ing  to  the  abstrad  prepared  and  aal»altted 
here  by  the  defendant  made  a  point  In  his 
argument  that  defendant  might  have  acted 
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In  self-defense  wben  there  was  not  a  syllable 
in  the  entire  record  to  Justify  such  a  state- 
ment. That  the  statement  was  not  a  mere 
slip  of  the  tongue  Is  Indicated  by  defendant's 
cross-examination  of  witness  Simpson  where 
the  following  appears  (being  a  blending  of 
both  question  and  answer  in  the  abstract — 
the  narrative  form):  "I  don't  know  whether 
Addy  Jumped  on  Coker  or  not"  Thus  did 
the  defendant  fail  in  the  only  intimation  of 
self-defense. 

Defendant  does  not  dte  any  authority  in 
this  connection.  It  is  settled  that  the  court 
has  the  rig^t  to  give  the  Jury  additional 
proper  Instmctlons  at  any  time  before  their 
verdict  State  v.  Fnrgerson,  162  Mo.  loa  dt 
99,  68  S.  W.  427.  And,  of  course,  after  the 
cloee  oC  the  argument  State  r.  Blckel,  7 
Mo.  App.  loc.  dt  672;  Joplin  Waterworks 
Co.  V.  City  of  Joplin,  177  Mo.  loc  dt  631,  76 
S.  W.  960.  It  is  held,  alsoy  in  Drmnm-Flato 
Commission  Co.  y.  Gerladi  Bank,  107  Mo. 
App.  426,  436,  SI  S.  W.  603,  that  the  trial 
court  may  further  Instruct  the  Jury  when 
made  necessary  by  argument  of  counsel  in 
their  speeches  to  the  juty.  After  the  coi^ 
gave  the  Instruction  complained  of,  defend- 
ant's attorney  was  permitted  by  the  conrt  to 
make  an  argument  upon  it  to  the  Jnry. 
Clancy  v.  City  of  Jc^lln,  181  S.  "W.  loc.  dt 
122,  123. 

Finding  no  reversible  error  nor  misconduct 
of  any  kind  on  the  part  ot  the  trial  court, 
tlie  judgment  of  conviction  is  affirmed. 

ROBEHTSON,  P.  X,  and  STUBGIS,  J., 
concur. 


STATE  V.  NICOLAY,    (No.  1721.) 

(Springfield  Conrt  of  Appeals.    Missouri. 
April  15,  1016.) 

1.    iRTOXIOATHtO  lilQTrOBS  «=»166(8)— IIXBOAL 

Pbesckiptiorb— Natubk  01  Offkhbb— "Pkb- 

8CBIPTI0N." 

Bev.  St  1900,  i  6784,  declares  that  any 
physician  who  shall  make  any  prescription  to 
any  person  tor  intozicatinK  liquors  to  be  used 
other  than  for  medidnal  purposes  shall  be  deem- 
ed guilty  of  a  misdemeanor.  Section  6781  pro- 
vides the  character  of  prescription  which  will 
protect  a  druggist  in  making  sales  of  intoxicants 
in  quantities  of  leas  than  four  gallons.  A  physi- 
eian  who  unlawfully  issued  a  prescription  tor  in- 
toxicating liquor  wrote  the  prescription  in  such 
a  manner  that  the  dmggist  who  filled  it  was  not 
protected.  Held,  that  nevertheless  he  was  guilty 
of  a  vioIaticHi  of  section  6784;  the  word  "pre- 
scription" as  used  in  tite  statute  meaning  a  di- 
rection of  remedy  or  remedies  for  a  disMse  and 
the  manner  of  using  them,  and  not  necessarily 
a  valid  prescription  which  would  protect  the 
druggist  who  filled  it. 

[Ed.  Xote. — For  other  cases,  see  Intoxicating 
Uqnors,  Cent  Dig.  S-154;  Dec.  Dig.  «=>155(3). 

For  other  definitions,  see  Words  and  Phrases, 
SHrat  and  Second  Series,  Prescription.] 

2.  IirroxioATiNG  Liquobs  €=>134— Aix;ohoLv 

Alcohol,  though  not  mentioned  in  Bev.  St. 
leOO,  (  7222,  which  declares  that  the  term  "in- 
toxicating liquor"  shall  be  construed  to  mean 


fermented,  vinous,  and  spirituous  liquors,  is  an 
intoxicating  liquor  and  falls  within  the  statute. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  U  142-144;  Dec.  Dig.  «s» 
134. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intoxicating  Liquors.] 

Appeal  from  Circuit  Court  Polk  County; 
C.  H.  Skinker,  Judga 

J.  W.  Nicolay  was  convicted  of  crime,  and 
be  appeals.  Affirmed.  Certified  to  Supreme 
Court 

Rediow  &  Pnfahl,  of  Bolivar,  for  appel- 
lant T.  H.  Douglas,  of  Bolivar,  for  the 
State. 

FARRlN€KrON,  3.  Appellant  was  prose- 
cuted and  convicted  for  a  violation  of  section 
6784.  R.  S.  1909,  which  provides: 

"Any  physician,  or  pretended  physician,  who 
shall  make  or  issue  any  prescription  to  any  iwr- 
Ron   for  intoxicating   liquors  in   any  quantity, 

*  *  *  to  be  used  otherwise  than  for  medicinal 
purposes,  •  •  •  or  who  shall  make  or  issue 
any  prescription  contrary  to  any  existing  law, 

shall    be    deemed    guilty    of    a    misdemeanor. 

•  •    •  w 

The  Indictment  duurged  that  3.  W.  Nicolay 
on  the  26th  day  of  January,  1915,  In  the 
county  of  Polk  and  state  of  Missouri,  being 
then  and  there  a  physidan,  did  unlawfuHy 
make  and  issue  a  certain  prescription  to  one 
Matt  Howe  for  a  certain  quantity  of  intox- 
icating liquor,  to  wit  one  quart  of  alcohol, 
which  prescription  was  and  is  as  follows: 
"for  Matt  Howe.  Alcohol  Qt  1.  Sig  use  as 
directed.  Prescribed  for  medical  purpose 
only.  J.  W.  Nicolay,  M.  D."— which  intox- 
icating llqnor  it  was  then  and  there  known 
by  the  said  J.  W.  Nicolay  was  to  be  then  and 
there  used  otherwise  than  for  medicinal  pur- 
poses, to  wit  was  to  be  nsed  and  drunk  as  a 
beverage,  contrary  to  the  form  of  the  stat- 
ute, etc.  Defendant  filed  a  motion  to  quash 
the  Indictment  on  the  ground  that  It  failed 
to  diarge  the  defendant  with  any  offense 
known  to  the  laws  of  Missouri,  because  It 
purports  to  set  out  an  exact  copy  of  the  pre- 
tended prescription,  purported  to  be  issued 
by  the  defendant,  and  ediows  upon  its  face 
that  no  valid  or  legal  prescription  was  ever 
Issued.  The  motion  was  overruled,  and  the 
defendant  waiving  a  Jury,  was  tried  before 
the  court  with  the  result  stated. 

Section  6781,  B.  S.  1900,  among  other 
things,  provides  what  character  of  prescrip- 
tion will  protect  a  druggist  in  making  sales  of 
Intoxicants  In  quantities  of  less  than  four 
gallons. 

[1]  Ai4>ellant'8  contention  amounts  to  Jost 
this:  Because  the  writer  of  the  indictment 
chose  to  set  out  in  the  indictmoit  an  exact 
copy  of  the  prescription,  and  the  prescription 
set  out  does  not  In  appellant's  Judgment 
measure  up  to  the  prescription  described  in 
section  6781  concerning  druggists,  therefore 
It  is  not  a  good  Indictment  under  section  6784 
as  to  physldans  and  pretended  physicians. 
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In  other  words,  appellant  does  not  say  that 
the  Indictment  Is  not  good  as  a  pleading,  bat 
contends:  First,  that  the  alleged  prescrip- 
tion Is  not  a  prescription  at  all ;  and,  second, 
that  It  was  not  for  Intoxicating  liquor. 

The  prescription,  of  course,  need  not  ha^e 
been  copied  In  the  Indictment  (State  t.  An- 
thony, 52  Mo.  App.  loc.  dt  508;  State  t. 
Pomeroy,  163  Mo.  AjfD.  loc.  clt.  290,  147  S.  W. 
144),  and  this  Indictment  would  hare  been 
a  good  pleading  without  such  copy.  In  the 
Anthony  Case,  the  court  said: 

"Neither  do  we  think  that  it  was  necessary 
to  set  forth  the  prescription  in  htec  verba.  Its 
date  was  given,  and  also  the  name  of  the  party 
for  whose  benefit  it  was  issued,  and  it  was  sub- 
stantially averred  that  the  piescriptioD  was  is- 
sued to  enable  the  party,  to  whom  it  was  de- 
livered, to  procure  intoxicating  liquors  for  other 
than  medical  purposes.  Nor  was  it  necessary 
to  state  in  the  indictment  the  kind  or  qnantity  of 
Uquoi  mentioned  in  the  prescription." 

Appellant  In  Us  reply  brief  concedes  that 
the  indictment  n'eed  not  have  contained  a 
copy  of  the  prescription.  Appellant  says 
that  the  pretended  prescription  copied  In  the 
indictment  is  not  a  tegid  prescription  be- 
cause (1)  it  Is  not  dated,  and  (2)  becanse  it 
does  not  state  that  the  intoxicating  liquor 
is  prescribed  as  a  necessary  remedy — ^two  of 
the  requirements  of  a  prescription  so  far  as  a 
druggist  under  section  5781  Is  concerned. 

Section  6784,  upon  which  this  indictment  is 
based,  nowhere  says  anything  about  the  pre- 
scription being  dated,  or  that  it  shall  recite 
tliat  the  Intoxicating  liquor  Is  prescribed  as  a 
necessary  remedy.  Whether  the  prescription 
set  out  in  the  indictment  is  a  protection  to  a 
druggist  is  not  before  this  court  for  decision. 
Section  5784  reads:  "Any  physician,  or  pre- 
tended physician,  who  shall  make  at  issoe 
any  prescription  fo  any  person."  Two  i^* 
alclans  may  not  write  prescriptions  in  iden- 
tically the  same  language  or  foUow  the  same 
form  of  expression.  If  one  prescribes  qui- 
nine, he  may  write  very  little;  the  other  in 
prescribing  quinine  may  write  more  and  in 
a  different  form;  it  is  (»Uy  necessary  to  let 
the  druggist  know  what  Is  wanted,  and  for 
whom,  and  that  the  same  Is  as  a  remedy.  We 
think  that  nnder  sectiwi  6784,  if  any  physi- 
cian or  pretended  physician  Issues  any  paper 
to  any  person  calling  for  intoxicatiug  liquors 
in  any  quantity,  so  that  a  druggist  coulu  see 
what  was  prescribed,  and  the  paper  was 
Issued  with  the  necessary  Intent  provided  by 
section  5784,  a  misdemeanor  has  been  com- 
mitted. In  other  words,  under  section  6784 
the  physician  or  pretended  physician  may 
follow  any  form  he  pleases,  he  may  date  It 
or  not  as  he  pleases,  and  he  may  or  may  not 
state  in  the  prescription  that  the  intoxicating 
liquor  Is  prescribed  as  a  necessary  remedy; 
but  if  It  Is  a  prescription  in  the  ordinary  ac- 
ceptation of  the  word,  and  there  was  the 
guilty  intent  contemplated  by  that  section  of 
of  the  statutes,  a  conviction  will  be  sustained. 
Webster  defines  the  word  "prescription"  as* 


"A  direction  of  a  remedy  or  remedies  for  a 

disease  and  the  manner  of  using  them ;  a  medi- 
cal recipe;    a  prescribed  remedy." 

The  prescription  here  conforms  to  this  deO- 
nltioii. 

The  case  of  State  v.  Davis,  129  Ma  App. 
129.  106  S.  W.  127,  Is  an  authority  in  appel- 
lant's favor.  The  prescription  copied  in  the 
Information  in  that  case  shows  that  it  was 
not  Issued  to  any  one,  and  we  agree  with 
the  statement  of  the  St.  Louis  Court  of  Ap- 
peals that  that  so-called  prescription  was 
not  even  good  as  a  written  order  for  intox- 
icating liquors;  and  since  it  was  copied  in 
the  Information,  and  showed  on  Its  face  that 
it  was  not  a  prescription  even  in  the  ordi- 
nary acceptation  of  the  word,  we  think  the 
appellate  court  In  that  case  reached  the  cor- 
rect result.  But  we  do  not  agree  with  that 
part  of  the  opinion  wherein  that  court  also 
based  its  conclusion  on  the  proposition  that 
the  prescription  would  not  protect  a  drug- 
gist In  making  a  sale  thereunder. 

That  the  prescription  mentioned  in  sec- 
tion 5784,  R.  S.  1909,  defining  an  offense  by 
a  pbysldan  for  fraudulently  Issuing  the 
sataie.  Is  not  necessarily  one  conforming  In 
all  its  particulars  to  the  requirements  of  a 
prescription  which  by  statute  protects  a 
druggist  In  selling  Intoxicating  liquors  un- 
der section  5781,  R.  S.  1909,  Is  shown  by  the 
fact  that  section  5784  refers  to  prescriptions 
issued  by  "any  physldan,  or  pretended  phy- 
sldan,"  while  section  5781  restricts  the  pre- 
scriptions to  those  issued  by  some  "regular- 
ly registered  and  practicing  physician." 
Would  a  person  indicted  tot  violating  sec- 
tion 5784  escape  convictl<Hi  by  showing  that 
he  was  not  a  registered  physician,  merely 
because  prescriptions  issued  by  a  nonregis- 
tered  physician  are  no  protection  to  a  drug- 
gist selling  thereunder?  Would  a  draggist 
Indicted  under  section  5777  fbr  not  preserv- 
ing the  prescriptions  compounded  or  dis- 
pensed by  him  as  therein  required  escape 
conviction  by  showing  that  the  prescriptions 
not  preserv^  by  him  called  for  intazicating 
liquors,  but  were  not  dated  or  did  not  state 
that  the  same  was  a  necessary  remedy?  We 
think  not 

[2]  We  have  stated  that  appellant  also  at- 
tacks the  prescription  on  the  ground  that  it 
was  not  for  intoxicating  liquor.  This  par- 
ticular contention,  so  far  as  we  can  leam 
from  the  record  and  briefs,  makes  its  first 
appearance  in  the  reply  brief  of  the  appel- 
lant Section  7222,  R.  S.  1900,  dted  in  sup- 
port of  the  contention,  appears  in  the  article 
on  "Dramshops"  (article  1),  of  the  chapter  on 
"Intoxicating  Liquors"  (chapter  63),  and  pro- 
vides that  the  term  'intoxicattng  Uqnor," 
as  used  in  this  article,  shall  be  construed  to 
mean  fermented,  vinous,  and  spiritaons  liq- 
uors, or  any  composition  of  which  ferment- 
ed, vinous,  or  spirituous  liquor  is  a  part 
Since  "alcohol"  is  not  mentioned,  appellant 
concludes  that  alcohol  is  not  an  intoxicating 
liquor,  stating  that  this  bad  been  repeatedly 
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beld  by  the  appelate  courts  oC  different 
states  and  is  generally  ctmceded  by  the  text- 
writers.  The  dlfflcnlty  with  the  contention 
Is,  however,  that  our  own  Supreme  Court 
and  C!onrts  of  Appeals  have  taken  the  oppos- 
ite view.  See  State  v.  Martin,  230  M&  1, 
129  S.  W.  981;  State  r.  Wills,  154  Ma  App. 
loa  dt  612,  136  S.  W.  25;  State  v.  Gamma. 
149  Mo.  Appk  loc.  dt  707, 129  &  W.  734.  In 
the  case  last  dted  the  court,  in  speaking 
ot  the  section  of  the  statute  above  referred 
to,  said: 

"Alcohol  being  of  the  class  of  spiritnoas  liq- 
uors nndoobtediy  comes  within  the  definition  of 
this  section.    •    ♦    • »» 

In  State  v.  Wills,  supra,  this  court  said: 
"Bat  when  the  term  (intoxicating  liquor)  is  de- 
fined by  statute  the  courts  are  bound  by  the 
statutory  definition,  and  when  the  statute  in- 
cludes in  the  definition  ot  intoxicatinf  liquor 
'any  composition  of  which  spirituous  Uquor  is 
a  part'  (section  3016,  B.  S.  1889,  now  section 
7222,  R.  S.  1900),  then  it  is  a  violation  of  the 
law  to  sell  as  a  beverage  any  compound  contain- 
ing any  alcohol  wliatever." 

We  are  in  conflict  with  the  decision  of  the 
St.  Louis  Court  of  Appeals  In  the  case  of 
State  V.  Davis,  120  Mo.  App.  120,  106  S.  W. 
127,  as  to  the  proposition  first  discussed  in 
this  opinion.  As  stated,  we  think  that  coort 
reached  the  correct  result  in  that  case;  but 
It  cannot  be  denied  that  the  court  in  reach- 
ing Its  dedsion  clearly  hdd  that  the  deflnl- 
tion  of  "prescription"  In  the  secticm  of  the 
statutes  concerning  druggists  applies  to  the 
prescriptioa  spoken  of  in  section  5784  con- 
cerning physidans  and  pretended  physicians, 
and  to  this  we  most  respectfully  dissent 
Because  of  the  conflict,  this  cause  is  certi- 
fied to  the  Supreme  Court  for'  final  deter- 
mination ;  the  Judgment  being  here  affirmed. 

ROBERTSON,  P.  J.,  and  STURQIS,  J., 
concur. 


WHITSEZCT  et  aL  v.  CITY  OF  CARTHAQB. 

(No.  1623.) 
(Springfield  Oonit  ot  Appeals.    Missouri.    April 

15,  1016.) 

1.  Cotnns  «=>231(S0)  —  Missotmi  —  SuTBsiat 
OouBT-nJuKisDicmoH— Amoust  is  Gontbo- 

VKKST. 

In  a  suit  to  enjoin  the  levying  of  assess- 
ments for  a  sewer,  where  the  work  was  to  be 
done  as  a  unit,  and  if  assessments  against  plain- 
tiff's property  were  enjobied  the  whole  work 
woald  faO,  the  amount  in  controversy  is  the  cost 
of  the  sewer,  and,  being  above  17,600,  the  Su- 
preme Court  has  jurisdiction  of  an  appeal. 

lEi.  Note.— For  other  cases,  see  Courts,  Cent 
TUg.  i  659;    Dec.  Dig.  <S=>231(50).] 

2.  GoTnrra  «si3281(23)— Affellais  JcBisnio- 

TION — CONSnXDTIONAI,     QUBSTIOIT — PBKSKN- 

TAXioN  Below— Nbcubitt. 

Where  plaintiffs  might  have  invoked  their 
constitutional  rights  before  or  at  trial,  they  can- 
not raise  sndi  matters'  by  motion  for  new  trial 
BO  as  to  confer  Jurisdiction  of  an  appeal  on  the 
Supreme  Court  on  the  ground  that  a  oonstitn- 
tional  question  was  involved. 

[Bd.  Note.— F(«  other  cases,  see  Courts,  CSent 
Die.  I  658;    Dec.  Dig.  <8=»231(23).) 


Appeal  from  drcnlt  Court,  Jaqiter  Connty : 
D.  E.  Blair,  Judge. 

Action  by  J.  M.  Whitsett  and  others 
against  the  City  of  Carthage.  From  a  Judg- 
ment for  defendant  plaintiffs  appeal 
Transferred  to  Supreme  Court 

Spencer  &  Orayston,  of  Joplin,  and  A.  L. 
Thomas  and  Shannon  &  Esterly,  all  of 
Carthage,  for  appellants.  Qeo.  W.  Crowder 
and  Allen  McReyncdds,  both  of  Carthage, 
for  respondent 

STDROIS,  J.  By  this  action  plalnttfTs 
seek  to  have  the  court  adjudge  and  declare 
void  an  ordinance  of  the  dty  of  Carthage, 
duly  enacted,  providing  for  the  construction 
of  a  main  or  trunk  sewer  for  sanitary  and  oth- 
er purposes  for  the  benefit  of  several  sewer 
districts  of  said  dty,  and  to  enjoin  the  dty 
from  contracting  for  the  construction  of  such 
sewer  and  issuing  spedal  tax  bUls  against 
the  property  of  said  districts  for  the  pay- 
ment of  the  same.  Defendant  Is  a  dty  of  the 
third  dass,  and  had  adopted  and  was  pro- 
ceeding to  construct  this  sewer  under  the 
provisions  of  sections  8281  to  9296,  inclusive. 
R.  S.  1909.  The  area  to  be  drained  by  this 
sewer  and  laterals  connected  therewith,  con- 
stituting the  sewer  dlstrld:,  is  over  800  acres, 
and  comprises  the  southwestern  part  of  the 
dty.  The  plalntifFs  are  landowners  whose 
lands  are  within  the  dty  and  within  the  ben- 
efit district  as  defined  by  the  ordinance  In 
question,  add  whose  land  will  be  liable  for 
spedal  tax  bills  to  be  Issued  thereunder. 
They  own  tracts  of  land  varying  from  4  or  5 
acres  to  60  acres,  and  aggregating  about  140 
acres.  These  lands  are  situated  In  the  ex- 
treme southwest  part  of  the  dty.  As 
grounds  for  relief  the  plaintiffs  allege  that 
none  of  said  real  estate  Is  platted  for  sale 
or  platted  Into  lots,  and  same  lies  remote 
from  the  settled  portions  of  the  dty,  and  is 
remote  and  inaccessible  to  the  sewer  sought 
to  be  established  by  said  ordinance;  that 
said  sewer,  if  constructed,  could  not  be  used 
by  plaintiffs,  and  would  be  of  no  value  to 
the  plaintiffs'  land:  that  the  lands  owned  by 
some  of  the  plaintiffs  are  wholly  unoccuided, 
and  not  used  for  residence  purposes  by  any 
person,  and  the  lands  owned  by  other  plain- 
tiffs are  not  used  ot  occufried  except  by  the 
reqpective  owners;  that  none  of  said  lands 
are  used  or  occupied  as  dty  pnnierty,  but  are 
used  by  the  several  owners  for  farming  and 
gardening  and  growing  prairie  grass;  that 
the  growth  of  the  dty  in  the  past  is  not  such 
as  to  indicate  that  any  of  said  lands  will, 
within  the  lifetime  of  the  present  generation, 
be  otherwise  used  or  occupied ;  that  much 
of  said  land  cannot  be  connected  with  the 
pr(q)osed  sewer  without  dlgglngl  a  ditch 
through  a  bluff  and  it  would  cost  at  least 
$1,000  to  each  owner  of  such  land  to  connect 
with  such  sewer  or  any  lateral  that  may  be 
constructed  thereto;    that  said  ordinance  is 
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oppressire,  and  if  carried  ont  would  be  de- 
structive of  plalntlfts'  property;  that  plain- 
tiffs' said  land  was  fraudulently  attempted 
to  be  included  within  such  sewer  district  for 
the  sole  purpose  of  taxing  the  same  and 
lightening  the  burdens  of  those  wliom  it 
would  benefit.  Under  the  view  we  take  of 
the  case  it  is  sufficient  to  say  that  plaintiffs' 
evidence  tends  to  sustain  the  allegations  of 
the  petition;  that  the  lands  in  question  are 
agricultural  rather  than  urban;  that  they 
are  not,  and  will  not  be,  built  on  as  a  part 
of  the  city  for  many  years,  if  ever ;  tljat 
the  city  water  system  does  not  extend  to 
such  lands,  and  that  the  use  of  such  sewer, 
so  far  as  these  lands  are  concerned,  is  whol- 
ly impracticable  if  not  impossible;  that  no 
benefits  whatever  can  or  will  be  conferred 
on  these  lands  by  this  sewer.  Tlie  defend- 
ant's evidence  tends  to  show  the  contrary  of 
most,  if  not  all,  these  propositions.  Such  are 
tlie  issues  of  fact  The  briefs  on  the  merits 
of  tlie  case  are  largely  devoted  to  the  ques- 
ti<m  of  whether  the  city  is  shown  to  have 
acted  so  arbitrarily  and  without  any  regard 
to  plaintiffs'  righte  in  taxing  their  property 
solely  for  the  benefit  of  other  portions  of 
the  city  as  to  warrant  the  court  in  holding 
the  ordinance  in  question  utterly  void.  The 
trial  court  denied  plaintiffs  any  relief  and 
dismissed  their  bill.  They  are  here  asking 
for  a  reversal  of  the  decree. 

[1]  The  plaintiffs  have  challenged  the  Ju- 
risdiction of  this  court  over  the  appeal  by 
motion  to  transfer  the  case  to  the  Supreme 
Court  on  the  ground  that  the  amount  in  dis- 
pute exceeds  our  jurisdiction.  Ttiis  insist- 
enoe  is  based  on  the  fact  that  the  evidence 
allows  that  the  cost  of  building  this  sewer 
and  the  amount  of  special  tax  bills  to  be 
issued  exceed  $25,000.  As  the  relief  sought 
consists  in  enjoining  the  doing  of  this  work 
and  the  issuing  of  tax  bills  to  this  amount 
in  payment  therefor,  it  is  insisted  that  tho 
amount  in  controversy  is  such  cost  We 
think  the  law  is  well  settled  that  it  is  not 
necessary  that  the  plaintiff  sue  for  a  money 
Judgment  in  order  that  the  case  involve  and 
bring  in  dispute  an  amount,  the  determina- 
tion of  which  fixes  the  respective  Jurisdic- 
tions on  an  appeal  It  is  sufficient  that  it 
be  made  to  appear  somewhere  in  the  record 
tliat  the  amount  involved  on  the  appeal  ex- 
ceeds $7,500  in  order  to  vest  Jurisdiction  in 
the  Supreme  Court  Fire  Brick  Co.  v.  St 
Louis  Smelting  &  Refining  Co.,  48  Mo.  App. 
634 ;  Gartside  v.  Gartslde,  42  Mo.  App.  518: 
Id.,  113  Mo.  348,  20  S.  W.  669. 

It  will  hardly  do  to  say  that  the  right  in- 
volved here,  to  wit,  the  building  of  this  sewer 
and  the  Issuing  of  tax  bills  in  payment,  had 
no  monetary  value.  If  it  has  any  value  at 
all,  such  value  must  be  as  much  as  the  sewer 
will  cost.  It  is  true  that  the  plaintiffs  are 
only  interested  Individually  in  defeating  the 
amount  of  taxes  which  each  will  be  called  on 
to  pay,  and  in  tliis  respect  they  have  no 


Joint  Interest  Their  rij^,  however,  to 
maintain  this  suit  Jointly  is  not  questioned. 
Tbe  property  owned  by  the  plaintiffs  r^re- 
sents,  in  the  aggregate,  about  one-fifth  of  tbe 
total  taxable  property  of  tbe  sewer  district 
The  sewer  or  benefit  district  is  defined  bj 
the  ordinance,  and  is  a  unit  All  tbe  land 
therein  is  made  liable  for  its  proportional 
cost  Should  the  lands  of  these  plaintiffs  be 
relieved  of  paying  thdr  part  of  the  cost, 
the  sewer  district  is  destroyed,  and  the 
sewer  cannot  be  built  The  burdens  which, 
under  tbe  ordinance,  are  to  be  borne  by 
these  landowners  cannot  be  shifted  to  other 
landowners,  and  their  burdens  thereby  in- 
creased. That  can  be  accomplished  only  by 
annulling  or  abandoning  the  present  ordi- 
nance and  sewer  district  and  the  formation 
of  another  on  different  lines  by  new  proceed- 
ings. The  plaintiffs  by  this  appeal  present 
to  the  appellate  court  the  decision  of  the 
question  of  declaring  this  ordinance  and  the 
sewer  district  formed  thereby  null  and  void 
and  the  granting  of  a  perpetual  restralnine 
order  as  to  building  any  sewer  by  and  for 
this  district  and  tbe  issuing  of  any  tax  Idlls 
in  payment  thereof.  Under  the  autiiorities 
this  appears  to  bring  into  controversy  an 
amount  exceeding  our  Jurisdlctian.  In  the 
recent  case  of  State  ex  rel.  lAgbtt  Sc  Power 
Co.  ▼.  Reynolds,  256  Mo.  710,  718,  185  & 
W.  801,  803,  the  court  held  that: 

"If  from  the  whole  record  the  amount  in  dii- 
pnte,  or  the  monetary  value  of  the  right  lost, 
is  within  tbe  jurisdiction  of  this  court,  tben  the 
appeal  lies  here  rather  than  elsewhere." 

That  was  a  case  by  quo  warranto  to  oust 
the  relator  corporation  of  its  charter  and  right 
to  do  business  in  this  state.  It  was  there 
held  that  the.  value  of  the  right  Involved, 
the  life  or  death  of  the  corporation,  was  to 
be  measured  by  the  value  of  its  property  and 
the  business  lielng  done  by  it  and  where  it 
appeared  that,  if  plaintiff  succeeded,  tbe  de- 
fendant would  lose  a  Hght  exceeding  ttar 
value  of  $7,600  the  appeal  must  go  to  the 
Supreme  Court.  The  court  cited  the  case  of 
Market  Co.  ▼.  Hoffman,  l<a  U.  &  112,  25  L. 
Bd.  782,  to  the  effect  that: 

"In  a  suit  (or  an  injunction  tbe  value  of  tbe 
object  sought  to  t>e  gained  by  tbe  bill  and  Dot 
tbe  amount  of  idaintiff's  damages  is  tbe  value  o< 
the  matter  in  dispute." 

.  In  State  ex  rel.  v.  Reynolds,  245  Mo.  69S. 
703,  151  S.  W.  85,  86,  the  court  said: 

"Die  amount  in  dispute  by  which  the  jam- 
diction  of  the  appellate  court  is  fixed  (in  some 
cases  maybe,  but)  in  all  cases  is  not  necessahl< 
determined  by  the  amount  of  the  Judgment  ■<>■ 
pealed  from,  nor  by  the  amvant  claimed  in  tbe 
petition  or  counterclaims,  but  is  determined  b; 
the  amount  that  actually,  remains  in  dispute  be- 
tween the  parties,  on  the  appeal,  and  subject 
to  the  determination  by  the  appellate  court  o( 
the  legal  questions  raised  by  the  record." 

In  £lre  Brick  Co.  v.  St.  L.  Smelting  &  Ref. 
Co.,  48  Ma  App.  634,  the  court  used  this  lan- 
guage: 
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"Wtien  tlM  Ubjtot  of  the  anit  kr  not  to  ofrtafin 

a  money  Judgment  but  other  Teliet  (in  this  coie 
an  injunction),  the  amount  involved  must  be  de- 
terminwJ  by  the  value  in  money  of  the  relief  to 
the  plaintiff,  or  of  the  loss  to  the  defendant 
Ebould  the  relief  be  granted,  and  vice  versa 
should  the  relief  be  denied.  If  either  is  neces- 
sarily in  excess  of  the  sum  within  the  appellate 
jurisdiction  of  this  court,  then  the  Supreme 
Court  haa  ezcluaive  cognizance  of  the  appeal." 

See,  alBo,  Craton  y.  Huntzlnger,  177  S.  W, 
816;  Bowles  t.  TroU,  262  Mo.  377,  171  S. 
W.  326;  Walker  t.  Ozark  Cooperage  Co.,  179 
S.  W.  948. 

The  plaintiffs  on  tbls  api>eal  are  seeking, 
as  tbe  principal  part  of  tlieir  relief,  and  if 
successful  wUl  accontpUsh,  not  only  the  re- 
straining of  tlie  issuance  of  special  tax  bills 
against  ttieir  own  pr<^>erty,  but  the  issuance 
of  any  and  all  special  tax  bills  for  the  build- 
ing of  this  sewer  under  and  by  virtue  of  this 
ordinance  and  by  the  sewer  district  as  now 
constituted.  The  special  tax  bills.  If  issued, 
■vrill  equal  the  cost  of  the  sewer,  and  amount 
to  at  least  $25,000.  Any  number  of  interest- 
ed taxpayers  may  maintain  an  injunction  to 
restrain  the  making  of  public  improvements, 
whatever  may  be  the  cost  thereof,  if  not  au- 
thorized by  law,  when  the  same  involves  the 
expenditure  of  money  collected,  or  to  be 
collected,  by  means  of  taxation,  general  or 
epedal,  and  as  incidental  thereto  restrain  tbe 
collection  of  such  taxes.  Gaston  v.  liamkln, 
115  Mo.  20,  21  S.  W.  1100.  The  amount  in 
dispute  in  such  cases  seems  obviously  to  be 
the  value  of  the  improvements  as  determin- 
ing the  amount  of  taxes  to  be  raised. 

[2]  The  plaintiffs  also  asked  a  transfer  of 
this  appeal  ou  the  ground  that  a  constitu- 
tional question  is  involved.  Such  constitu- 
tional questian  teems,  however,  to  have  been 
raised  for  the  first  time  by  the  motion  for 
new  trial.  Since  there  la  no  reason  why 
plaintiffs  Should  not  have  invoked  th^r  con- 
stitutional rights,  if  any  were  b^ng  invaded, 
before  or  at  the  trial,  their  attempt  to  in- 
ject sudi  question  Into  tbls  case  came  too 
late,  and  no  such  question  is  tav<flved.  Speer 
V.  Railroad,  264  Mo. '265,  174  S.  W.  381; 
tiohnieyer  v.  Cordage  Co.,  214  Ma  686,  113 
S.  W.  1108;  Hartzler  v.  Metropolitah  St  Ky. 
Co.,  218  Mo.  562,  117  S.  W.  1124. 

On  account  of  tbe  crowded  docket  of  the 
Supreme  Court  and  the  necessnry  delay 
caused  by  transferring  an  appeal  to  that 
court,  we  do  so  reluctantly.  Yet  as  that 
court  must  be  the  final  arldter  of  all  such 
questions,  we  should  and  do  resolve  our 
doubts  as  to  our  Jurisdiction  in  favor  of  a 
transfer  of  the  case  to  that  court. 

Iliis  cause  will  therefore  be  transferred  to 
tlie  Supreme  Court 

BOBE5ETS0N,  P.  X,  and  FARBINGTON, 
J.,  concur. 


STATB  V.  BEOWN.    (No.  1787.)     • 

(Springfield   (3ourt  of  Appeals.     Missouri. 
April  16,  1916.) 

1.  Cbihikai.  Law  i8=>1090(11)— Appbait-Nb- 
cessitt  of  blix  of  slxoeftions. 

Such  matters  as  occur  at  the  trial  of  a 
criminal  case  must  be  made  part  of  the  record 
by  hill  of  exceptions  the  same  as  in  civil  cases. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2820,  2928,  3204;  Dea  Dig. 
<g=»i090(ll).] 

2.  Indictio:nt  and  Information  <8=189(2)— 
-  Conviction  of  Lessbb  Deorei:  of  Offense. 

An  information  for  felonious  assault  will 
support  a  conviction  of  common  assault 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §S  585,  589;  Dec. 
Dig.  «g=lS0(2).] 

Error  to  Circuit  Court,  Howell  County; 
W.  N.  Bvans,  Judge. 

Alma  Brown  was  convicted  of  assault,  and 
brings  error.    Affirmed. 

PAKRINGTON,  J.  Appellant  was  prose- 
cuted and  convicted  in  the  circuit  court  of 
Howell  county.  The  charge  In  the  informa- 
tion was  that  of  felonious  assault  with  an 
umbrella.  The  Jury  found  the  defendant 
guilty  of  common  Eissault,  and  assessed  hei 
punishment  at  imprisonment  in  the  county 
jail  for  a  period  of  six  month& 

[1  ]  Only  the  record  proper  is  before  us  for 
review.  There  is  no  bill  of  exceptions  con- 
tained among  the  papers  constituting  the  re- 
turn of  the  circuit  clerk  of  Howell  county  to 
the  writ  It  is  true  the  instructions  are 
set  out,  but,  even  though  there  were  a  bill  of 
exceptions  before  us,  no  error  in  the  instruc- 
tions would  be  available  to  appellant,  be- 
cause no  exertions  appear  to  have  b^n  pre- 
served. However,  such  matters  as  occur  at 
the  trial  of  a  criminal  case  must  be  made  a 
part  of  the  reoprd  by  UH  of  exceptions  the 
same  as  In  civil  cases.  State  v.  Page,  212 
Mo.  loc  dt.  236,  110  S,  W.  1067;  KeUey's 
Crim.  Law  and  Practice  (3d  Ed.). p.  382. 

[2]  The  information  properly  charges  an 
offense  under  our  }aws.  The  record  shows 
the  presence  and  participation  of  the  defend- 
ant in  the  trial,  the  fact  that  defendant  was 
arraigned  and  pleaded  not  guUty  before  a 
Jury,  of  12  qualified  Jurors  properly  impan- 
eled, sworn  and  charged,  and  that  the  ver- 
dict is  good  on  its  face,  assessing  a  puniah- 
nient  permitted  b^  the  common  assault  stat- 
ute. SecUon  4484,  R.'S.  1909.  And  it  Is 
settled  that  an  Information  for  felonimis  as- 
sault will  Buiqport  a  conviction  of  common 
assault  State  v.'  Grimes,  29  Mo.  App.  loc 
dt  472;  State  ▼.  Wilson,  126  Mo.  App.  302, 
103  S.  W.  iia 

Finding  no  error,  the  judgment  of  convic- 
tion is  affirmed.  The  case  is  remanded  to 
the  circuit  court  of  Howell  county,  and  the 
defendant  is  ordered  to  appear  before  said 
court  on  the  first  day.  of  its  next  regular 
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term,  to  be  held  at  West  Plains,  Mo.,  to  the 
end  that  the  Judgment  o£  conTlctl<Ri  be  fall7 
executed. 

ROBBBTSON,  P.  X,  and   STUBQIS,  J., 
concur. 


WONDERLT  v.  LITTLE  &  HATS  INV.  CO. 
et  aL     (No.  14274.) 

(St.  Lotiis  Court  of  Api)eal8.    MissourL    April 
4,  1916.    Bebearing  Denied  April  18,  1916.) 

1.  Tbiai.  «s»109— Nonsuit— Aduissionb   bt 
Counsel. 

Where  statements  of  plaintiff's  counsel  in 
opening  his  case  amount  to  admissions  of  fact 
the  existence  of  which  precludes  a  recovery,  the 
court  is  justified  in  granting  a  nonsuit. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent. 
D^.  H  91.  270,  867,  388,  396 ;    Dec.  Dig.  «=> 

2.  COMFBOMISK     AND     SKTTLEMXNT     9=916(1)— 

Operation  and  Effect— Conclusivenesb. 
Where  plaintiCE  entered  into  a  partnership 
arrangement  with  the  defendants  for  the  pur- 
chase of  corporate  stock  on  their  joint  cuMK>ant 
and  later,  upon  hearing  that  the  corporation 
was  insolvent,  demanded  an  accounting  with 
the  defendants  and  that  the  defendants  take  and 

Say  for  one-half  the  stock,  the  account  purport- 
ig  on  its  face  to  be  a  final  settlement  and  dis- 
tinctly affirming  the  original  transaction,  be- 
ing unimpeached,  precludes  an  action  for  damag- 
es for  fraud  in  the  original  transaction. 


[Ed.  Note. — ^For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  g{  64-68,  62-65; 
Dec.  Dig.  €=>16(1).] 

8.  Compromise   and    Settlement   9=96(1)  — 

Consideration. 

Where  the  original  agreement  for  the  pnr- 
chaae  of  stock  did  not  operate  to  make  the  de- 
fendants liable  to  plaintiff  for  one-half  of  the 
purchase  price  of  the  stock,  by  paying  it  in  the 
settlement  of  the  partnership  transaction  they 
did  what  they  were  not  t>oand  to  do,  and  such 
payment  constituted  a  sufficient  consideration 
tor  the  settlement  of  all  claims  arising  out  of  the 
transactioii. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {§  85,  42,  44-^9; 
Dec.  Dig.  «=>6(1).] 

Brror  to  St  Loula  Circuit  Court;  Danl  D. 
Fisher,  Judge. 

"Not  to  be  officially  published." 

Action  by  Charles  P.  Wonderly  against 
Little  Sc  HayB  Investmeut  Company  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  errcMT.    Affirmed. 

See,  also,  186  Mo.  App.  75,  171  8.  W.  664. 

Christy  M.  Farrar  and  Vital  W.  Garesche, 
both  of  St  Louis,  for  plaintiff  In  error. 
Franklin  Ferrlss  and  Henry  T.  Ferrlss,  both 
of  St  Louis,  for  defendants  in  error. 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  ftilse  and  fraudulent 
representations  diarged  to  have  beax  made 
to  plaintiff  by  defendants  in  and  about  a 
transaction  relating  to  -the  purchase  of  cer- 
tain corporate  stock.  The  suit  was  Imrtltuted 
against  the  Little  &  Hays  Investment  Com^ 
pany  find  WilUam  C.  Little.    The  latter  died 


during  the  pendency  of  Hie  litigatloii,  and 
the  cause  has  been  revived  against  the  admin- 
istrator,  Alden  H.  Little.  This  is  the  seo- 
oai  suit  prosecuted  by  plaintiif  on  the  some 
demand,  plaintiff  having  suffered  a  nonsuit 
in  the  prior  action.  When  the  cause  came 
on  for  trial  In  the  circuit  court,  and  after 
the  impaneling  of  the  jury  and  the  making 
of  an  opening  statement  by  counsel  for  plain- 
tiff, the  court,  on  motion  of  defendant's 
counsel,  again  forced  plaintiff  to  a  nonsuit; 
and  after  unsnocessfully  moving  to  set  the 
same  aside,  plaintiff  appealed  to  this  court 

The  amended  petition  alleges  that  the 
original  defendants  were  engaged  in  the  busi- 
ness of  buying  and  selling  stodu,  tMmda.  and 
other  securities  in  the  dty  of  St  LouIb  ;  and 
that  plaintiff  is  the  owner  of  50  shares  of 
the  preferred  stock  of  a  Missouri  corpora- 
tion known  as  the  Tennent  Shoe  Company, 
of  the  value  of  $100  each,  which  the  defend- 
ants sold  to  plaintiff  on  or  about  Febmaiy 
24,  1905.  And  it  is  aUeged  that  at  the  time 
of  the  purchase  of  such  stock  by  plaintiff 
defendants  were  the  owners  of  at  least  100 
shares  of  this  stock  and,  being  desirous  of 
selling  the  same,  offered  the  stock  to  plain- 
tiff and  "induced  him  to  enter  Into  a  partner- 
ship arrangement  with  the  defendants  by 
which  the  defendants  were  to  purchase  said 
one  hundred  shares  of  stock  for  the  joint  ac- 
count of  the  plaintiff  and  defendants,  and 
the  plaintiff  and  d^ndanta  were  to  be 
charged  equally  with  ^e  pnrdiase  of  said 
stock  for  the  Joint  account  of  himself  and 
the  defendants,  the  stock  to  be  sold  out  at 
such  price  as  might  be  agreed  upon  between 
the  plaintiff  and  defendants,  and  any  and  all 
profit  or  loss  on  the  same  was  to  be  equally 
divided  between  the  plaintiff  and  defend- 
ants, and  that  the  plaintiff  was  to  be  alknred 
interest  at  6  per  cent  on  ttie  amount  due 
from  time  to  time." 

It  is  alleged  that  prior  to  entering  into 
tills  "pertneisblp  arrangemoit,"  and  as  an 
Inducement  to  plaintiff  to  enter  Into  tite 
same,  defmidants  falsely  represented  that 
they  were  acting  as  broken  for  the  sole  of 
this  stock,  and  that  they  pr<vosed  the  part- 
nership arrangement  because  tbey  considered 
the  stock  a  good  investment  and  wanted  to  ae- 
quire  some  of  it  themselves;  but  that  de- 
fendants were  then  in  truth  the  owners  of 
the  stock,  tor  which  they  had  paid  leas 
than  par  value,  but  concealed  this  from  plain- 
tiff and  fraudulently  pretended  to  purchase 
the  same.  And  it  is  further  aUeged  that 
to  induce  plaintiff  to  enter  into  the  partner- 
ship arrangement,  defendants  exhibited  4 
certain  statement  of  the  Tennent  Shoe  Com- 
pany showing  its  assets  and  liabilities,  and 
knowingly  made  certain  false  representationa 
concerning  the  same  and  re^)ecting  the  finan- 
cial condition  of  said  Tennent  Shoe  Com- 
pany. 

And  It  is  averred  that  "shortly  prior  t» 
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Jantiaiy  18, 1906,  it  became  generally  known 
that  the  Tennent  Shoe  Oompaay  waa  In- 
BolTent  and  its  stodc  vorthleaa,  and  In  the 
light  tliereof  plaintiff  asked  the  defendants 
to  wind  up  and  pay  him  what  they  owed 
nnder  the  afoieaald  partnerahlp  arrangement 
for  money  advanced  by  him,"  and  that  on 
or  about  January  18,  1906,  the  defendanta, 
after  taking  Into  account  Interest  due  and 
dividends  /Tecetved  upcm  ithe  stock,  owed 
plaintiff  $4,928.34  for  moneys  advanced  for 
defendants  under  the  partnership  arrange- 
ment, as  security  for  which  i^atntlff  held  50 
shares  of  the  stock ;  and  that  the  partnership 
arrangement  was  thereupon  terminated,  de- 
fendants taking  60  shares  of  the  stock,  and 
plaintiff  GO  shares  thereof,  defendants  pay- 
ing to  plaintiff  the  sum  of  $4,828.34,  and 
plaintiff  giving  the  defendanta  the  following 
receipt,  via.: 

"Jan.  18,  1906. 
'MDharlea  P.  Wonderly  in  Aceonnt  with  Little  & 
Hays  Investment  Co.  and  Charles  P.  Won- 
derly, 

Dr. 
1906. 
Feb.    14.    100   Tennent    Shoe   Pfd. 

at  100 $10,000.00 

1908. 
Jan.    1&    Interest  to  date,  6%....         656.67 


1908. 
March  1. 
June      1. 
Sept.     1. 
Dec.      1. 

1906. 
Jan.     18. 


<*. 


$10,550.67 


Div.' 100  Tennent  Pfd...  $  176.00 

Dlv.  100  Tennent  Pfd...  175,00 

Div.  100  Tennent  Pfd.. .  176.00 

Dlv.  100  Tennent  Pfd...  176.00 


60  shares    taken   np  by 
Charles  P.  Wonderly. .       4,02a33 
Jan.    18.    60   shares    taken    up    by 

Little  &  Hays 4,928.34 


$10,000.00 

"E.  &  O.  E.  Jan.  18,  1906.  Received  $4,928.- 
34  in  settlement  of  above  account 

"Charles  P.  Wonderly." 

(The  last  total  stated  in  the  above  account,  to 
wit,  $10,000  is  evidently  a  typographical  error 
and  should  be  $10,556.67.) 

And  It  Is  alleged  that  at  the  time  of  the 
alleged  representations  by  defendants,  and  at 
all  times  thereafter,  the  stock  was  worthless, 
and  that  plaintiff  was  damaged  in  the  mun 
of  $5,000,  for  which  be  prays  judgment. 

The  separate  answers  of  the  defnadants 
specifically  deny  the  facts  alleged  to  consti- 
tute the  fraud  charged,  and,  among  other 
tilings,  allege  that  prior  to  tiie  partnership 
arrangement  plaintiff  personally  Investigated 
tbe  financial  condition  of  the  Tennent  Shoe 
Oompany  and  agreed  to  purchase  100  shares 
of  its  stock  on  condition  that  his  son  be  em- 
ployed by  that  company,  and  that  the  agree- 
ment ultimately  made  between  plaintiff  and 
defendants  came  about  by '  reason  of  plaln- 
-titrs  expressed  desire  to  reduce  his  actual 
pnrchase  to  50  shares  but  nevertheless  ap- 
X>ear  as  the  owner  of  100  shares  on  the  books 
of  the  company.    And  defendants  set  up  that 


the  settlement  at  January  18, 1006,  was  made 
with  fuU  knowledge  of  the. facta,  and  consti- 
tutes a  complete  settlement  and  discbarge 
of  all  claims  anS  demands  of  plaintiff  in  the 
premises. 

The  reply  denies  that  plaintiff  "made  any 
settlement  of  the  claim  set  forth  in  Ms'  peti- 
tion, and  that  there  was  any  consideration 
therefor";  and  denies  that  the  settlement 
was  made  with  knowledge  of  the  facts,  aver- 
ring that  plaintiff  thereafter  discovered  the 
fraud  alleged. 

After  the  impaneling  of  the  Jury,  plain- 
tiff's counsel  made  an  opening  statement  of 
the  facts  relied  upon  to  support  the  allega- 
tions of  the  petition.  And  after  defendant 
bad  moved  for  Judgment  on  the  petition  and 
opening  statement,  plaintiff's  counsel  was  al- 
lowed to  make  a  further  statement.  £'^om 
these  statements  it  appears  that  the  repre- 
sentations relied  upon  consisted  of  oral  rep- 
resentations said  to  have  been  made  by  Wil- 
liam C.  Little,  now  deceased,  in  a  conversa- 
tion had  between  him  and  plaintiff,  though 
it  is  said  that  one  Hays,  an  officer  of  defend- 
ant corporation,  was  present.  Relative  to  the 
settlement  it  was  stated  that  on  or  about 
January  18,  1906,  "or  within  a  week  after 
the  newspaper  articles  came  out  concerning 
the  bad  showing  of  the  Tennent  Shoe  Oom- 
pany and  the  fact  that  they  appeared  to  be 
Insiolvent,  Wonderly  went  down  to  Little  &■ 
Hays'  ofllce  and  asked  that  the  $5,000  which 
he  had  advanced  for  their  Joint  account  be 
turned  over  to  him  and  that  they  take  back 
the  50  shares  of  stock  which  he  held  for 
their  Joint  account,"  and  that  the  settlement 
mentioned  In  the  petition  was  the  settlement 
that  was  obtained  at  that  time ;  that  plaintiff 
"later  felt  that  he  was  entitled  to  damages 
for  the  50  shares  which  he  still  held,  on  ac- 
count of  the  fraudulent  representations  in 
this  statement" 

The  court,  having  heard  arguments  on  de- 
fendant's motion,  and  having  considered  the 
same,  ordered  that  the  motion  be  sustained; 
and  thereupon  plaintiff  took  his  nonsuit.  The 
record  discloses  that  the  court  placed  Its  rul- 
ings upon  the  ground  that  the  settlement  be- 
tween plaintiff  and  defendants  set  up  in  the 
petition  and  referred  to  by  counsel  m  his 
opening  statement,  precluded  a  recovery  by 
plaintiff  In  this  action. 

[1,2]  Plaintiff  insists  the  law  does  not 
sanction  the  course  pursued  by  the  trial 
court  In  forcing  plaintiff  to  a  nonsuit  with- 
out giving  him  an  opportunity  to  Introduce 
his  evidence.  But  we  cannot  accede  to  this. 
Where  statements  of  plaintUTs  counsel,  in 
opening  his  case,  amount  to  admissions  of 
facts  the  existence  of  which  precludes  a  re- 
covery, the  court  is  Justified  in  refusing  to 
permit  the  case  to  proceed  further.  See 
Pratt  v.  Conway,  148  Mo.  291,  49  S.  W.  1028, 
71  Am.  St  Rep.  602;  Tootle  v.  Buckingham, 
190  Mo.  183,  88  S.  W.  619;  Ashurst  v.  Lo- 
hoefner,  170  Mo.  App.  827, 156  S.  W.  805.    It 
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ia  true  that  In  Buss  t.  Railway,  112  Mo.  45, 
20  S.  W.  472,  It  Is  said  that: 

"Statements  made  by  an  attorney  at  the  open- 
ing of  the  trial,  as  to  what  he  expects  to  prove, 
do  not  amount  to  admissions.  They  bind  no 
one," 

And  see  FllUngbam  ▼.  Transit  Co.,  102  Mo. 
App.  loc.  dt.  579,  77  S.  W.  314;  Wasmer  v. 
Railroad,  166  Mo.  App.  loc.  dt.  218,  148  S. 
W,  155.  But  under  the  later  decisions  of  the 
Supreme  Court  cited  above  It  Is  clear  that 
statements  of  counsel  as  to  the  facts  relied 
upon  to  establish  the  plaintiff's  case,  which 
show  that  a  recovery  cannot  be  had  in  the 
action,  may  be  treated  as  admissions  against 
plaintiff's  Interest;  and  that  the  court  may 
accept  such  facts  as  conceded,  and  act  there- 
upon. It  may  be  otherwise  where  the  state- 
ments are  not  of  such  character  as  to  make  It 
pr<H)er  to  give  them  the  force  of  admissions. 
But  If  counsel,  as  here.  Is  accorded  full  op- 
portunity to  state  and  does  state  the  facts 
relied  upon,  and  they  are  such  as  to  pre- 
clude a  recovery,  why  should  the  court  go 
through  the  formality  of  having  evidence  In- 
troduced to  establish  such  conceded  facts? 

In  the  case  before  us  the  petition  avers  and 
the  statement  of  counsel  shows  that  a  settle- 
ment of  the  partnership  account  was  had 
after  plaintiff  had  learned  of  the  alleged  in- 
solvency of  the  Tennent  Shoe  Company.  If 
It  be  true  that  defendants,  about  a  year  prior 
thereto,  made  false  representations  of  facts 
relative  to  the  value  of  the  stock  in  question, 
plaintiff  must  have  known  this  when  he  made 
the  settlement,  or  at  any  rate  was  in  pos- 
session of  such  facts  as  to  put  him  on  in- 
quiry. He  pleads  that  it  had  become  general- 
ly known  that  the  shoe  company  was  insol- 
vent and  the  stock  worthless,  and  that  "In 
the  light  thereof"  be  demanded  that  defend- 
ants wind  up  the  partnership  arrangement 
and  pay  him  what  they  owed  him  for  money 
advanced  thereunder.  This  was  done,  de- 
fendants paying  plaintiff  $4,928.34  in  settle- 
ment of  the  partnership  account  That  this 
settlement,  standing  as  it  does  unimpeached, 
precludes  a  recovery  in  this  action,  we  think 
cannot  be  doubted. 

Plaintiff  had  advanced  $10,000  for  the  pur- 
chase of  this  stock  on  the  joint  account. 
When  he  came  to  settle  with  defendants  he 
might  have  repudiated  the  entire  transaction 
and  brought  suit  for  the  whole  amount  of  his 
loss.  If  the  allegations  of  his  petition  be 
true.  If  he  bad  a  claim  for  damages  for 
fraud  in  the  transaction  that  was  the  time  to 
assert  It.  This  he  did  not  do,  but  demanded 
that  the  account  between  him  and  defend- 
ants be  settled  by  defendants  "taking  up" 
one-half  of  the  stock,  paying  tiberefor  $4,- 
928.34.  And  to  this  form  of  settlement  de- 
fendants acceded,  and  paid  the  amount  de- 
manded. 

Plalntifl  In  error  urges  that  It  was  com- 
petent for  him  to  adduce  evidence  to  show 


that  the  claim  now  asserted  was  not  intended 
to  be  included  within  this  settlement,  and 
that  this  was  a  question  for  the  jury.  The 
authorities  relied  upon  by  plaintiff  In  error 
do  not.  In  our  judgment,  sustain  bis  posi- 
tion; for  the  settlement  shows  upon  its 
face  that  It  was  Intended  to  be  a  ooaai^ete 
settlement  ot  the  partnership  transaction. 
/The  account  pleaded  distinctly  affirms  the 
original  transaction,  redions  with  the  items 
of  debit  and  credit  between  the  parties,  and 
states  a  balance  due  from  defendants  to 
plaintiff,  the  receipt  of  which  plalntlif  ac- 
knowledges In  settlement  of  the  account. 

[3]  But  it  Is  argued  that  the  amount  thus 
paid  by  defendants  was,  in  any  event,  due 
and  owing  to  plaintiff,  and  that  there  was  no 
consideration  for  the  settlement  and  release 
of  the  dalm  In  suit.  But  tbis  position  we 
regard  as  untenable  under  the  admitted  factH 
The  original  agreement,  counted  upon,  did 
not  operate  to  make  defendants  liable  to 
plaintiff  for  one-half  6t  the  purchase  price 
of  the  stock  (with  interest,  and  less  accrued 
dividends)  on  demand.  And  when  defendants 
acceded  to  plaintUTs  demand,  and  paid  the 
aforesaid  sum  In  settlement  of  the  partnership 
transaction,  they  did  that  which  they  were 
not  then  bound  to  do;  and  such  payment 
constituted  a  sufficient  consideration  for  the 
settlement  of  any  and  all  claims  of  plaintiff 
arising  out  of  the  transaction  in  qaestion. 

We  need  not  r^er  to  other  questions  dis- 
cussed in  the  briefs. 

It  is  our  opinion  that  the  Judgment  should 
be  affirmed;  and  it  Is  so  ordered. 

BJBYNOLDS,  P.  J„  and  NOBTONI,  J,  con- 
cur. 


STATE  V.  GRAHAM.     (No.  158&) 

(Springfield  Court  of  Appeals,  MissonrL    April 
16.  1916.) 

1.  CKiuiNiLi,  Law  «=»1004  — RiOHi  or  Ap- 
PEAti— Waiver  or  Objections. 

The  right  of  appeal  in  a  criminal  ease  is 
statutory,  and  is  not  governed  by  sdpolatioiis 
of  counsel. 

[Ed.    Note.— For   other   cases,    see   Oriminal 
Law,  Dec.  Dig.  iS=>1001.] 

2.  Cbhorai,  Law  «=9ll31(7)—ApPKAir— Dis- 
missal. 

Where  an  appeal  has  been  dismissed  b<>- 
canse  of  insufficiency  of  the  record  to  confer 
jurisdiction,  it  will  not  be  reinstated  where  the 
time  for  supplying  defects  in  the  record  has 
passed. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  S  2085;  Dec.  Wg.  «=>1131(T).l 

8.  CmviwAi,  Law   <3=>1181<7)  —  Appeax.  — 

DooKKTB— NoncB. 

An  attorney  is  not  ezcnaed  by  the  failure 
to  receive  a  copy  of  the  printed  docket  from 
knowing  or  ascertaining  the  day  when  his  case 
is  set. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  {  2986;  Dec.  Dig-  <S=3ll31v7).l 

Api>eal  from  Circuit  Court,  Wayne  Coun- 
ty ;  E.  M.  Dearlng,  Judge.    . 
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B.  CL  Graham  was  convicted  of  an  ot- 
fense,  and  appeals.  Appeal  dlsmlaaed,  and 
defendant  moves  to  reinstate.  Motion  de- 
nied. 

V.  V.  Ing,  of  Greenville,  for  appellant. 

PER  CURIAM.  It  appears  that  the  de- 
fendant was  convicted  of  some  offense,  the 
character  of  which  is  not  shown  by  the 
papers  before  us,  and  sentenced  to  pay  a  fine 
of  $300. 

All  that  was  filed  in  this  court  by  the  de- 
fendant in  an  attempt  to  perfect  an  appeal 
is  a  certified  copy  of  the  judgment  and  order 
granting  an  appeal.  This  was  filed  with  the 
clerk  of  this  court  on  June  15,  1916,  and  the 
case  was  docketed  in  accordance  with  sec- 
tion 2079,  R.  S.  1909,  for  the  October  term 
following.  At  the  October  term  a  certificate 
of  the  trial  judge  was  filed  by  the  attorney  for 
the  appellant,  as  provided  by  law,  stating 
that  the  court  stenographer  was  unable  to 
complete  the  transcript  of  the  evidence  in 
time  for  the  cause  to  be  submitted  at  our 
October  term,  and  we  thereupon  continued 
the  cause  to  our  March  term,  1916;  the  case 
being  docketed  for  submission  on  the  2l8t  day 
of  March,  1916.  The  case  was  docketed  in 
accordance  with  the  provisions  of  section 
2079,  and  when  reached  on  the  docket  and 
called,  it  appearing  that  nothing  had  been 
filed  except  a  certified  copy  of  the  judgment, 
in  which  we  observe  no  defect,  and  order 
granting  an  appeal,  the  cause  was  dismissed. 

We  held  in  the  case  of  State  v.  Faith,  180 
Mo.  App.  484,  166  S.  W.  649,  that  the  "short- 
form"  method  of  appeal  is  not  available  in 
criminal  cases;  the  law  requiring  a  perfect 
transcript  of  the  record  and  proceedings  of 
the  trial  court  Subsequent  to  the  rendition 
ot  that  decision  the  Supreme  Court,  in  State 
V.  Conners,  258  Mo.  330,  167  S.  W.  429,  ex- 
pressly affirmed  the  correctness  of  this  rul- 
ing. 

The  attorney  for  the  api)ellant  now  files  a 
motion  asking  that  we  set  aside  oar  order  of 
dismissal  and  reinstate  the  case,  and  the 
prosecuting  attorney,  representing  the  re- 
spondent, agrees  that  this  motion  may  be 
sustained. 

[1,2]  The  right  of  appeal  la  statutory,  and 
is  not  to  be  governed  by  stipulations  of  coun- 
sel. The  law  prescribes  the  maimer  In  which 
Jarisdlctlon  may  be  conferred  on  this  court 
and  the  time  within  which  the  necessary 
steps  to  Invoke  oar  Jurisdiction  must  -  be 
taken.  Those  steps  have  not  been  taken  at 
all  in  this  case;  and,  were  we  to  reinstate 
tbe  case,  we  would  have  nothing  before  us 
save  the  "short-form"  transcript,  which  un- 
der the  authorities  hereinbefore  cited  con- 
fers no  Jurisdiction  in  a  criminal  case,  and 
the  time  for  bringing  the  case  here  on  a  full 
transcript  has  long  since  expired.  It  would 
tberetote  be  useless  for  us  to  sustain  the 
motion  filed. 


f  [3]  In  this  connection  It  may  be  well  to 
call  attention  to  the  fact  that  the  statute 
fixes  the  time  cases  are  to  be  docketed,  and 
attorneys  must  know  that,  when  a  cause  U 
ai>pealed  in  time  to  make  it  returnable  to  a 
certain  term  of  the  appellate  court,  it  will  be 
docketed  in  this  court  for  hearing  at  the  re- 
turn term. 

It  is  suggested  in  support  of  the  motion  fil- 
ed that  the  attorney  for  the  ai^)eUant  did 
not  receive  a  copy  of  the  printed  docket 
showing  when  this  case  was  set  for  argu- 
ment Bven  though  counsel  failed  through 
some  mistake  or  miscarriage  to  receive  a 
copy  of  the  printed  docket  from  the  derk  of 
this  coart,  this  would  not  relieve  him  of  the 
duty  of  knowing  that  his  case  would  be  on 
our  docket  for  submission  at  the  return  term 
of  his  case ;  and  especially  is  this  true  where 
the  attorney  knows  that  the  cause  has  been 
continued  at  a  former  term  of  this  court  It 
Is  the  duty  of  an  attorney  to  know  the 
things  the  law  requires  him  to  know  about 
his  litigation  in  the  appellate  court  and,  as 
he  must  know  from  the  statute  that  his  case 
has  been  docketed,  at  least  40  days  before 
the  beginning  of  the  term,  he  will  be  required 
to  ascertain  the  day  on  which  his  case  is  set 
even  though,  as  claimed  in  this  motion,  he 
failed  to  receive  a  copy  of  our  docket 

The  motion  to  set  aside  the  order  of  dis- 
missal is  denied. 


MERRILL  V.  JOHNSON.    (No.  1689.) 

(Springfield  Court  of  Appeals.    Missouri.    April 
15,  1916.) 

1.  Appkai,  and  Krbob  <S=3581(3)  —  Recobd  — 
Bill  of  Exceptions. 

Where  neither  the  record  nor  abstract  of 
bill  of  exceptions  show  the  trial  judge  signed, 
the  bill,  the  defect  is  fatal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  2579,  2580,  2601 ;  Dec.  Dig. 
«=a581(3).] 

2.  BiLM  AND  Notes  ®=»489(7)  —  Action  — 
Pleading — ^Vakiance. 

A  defense  alleging  a  verbal  agreement  that 
the  note  sued  on  was  merely  conditional  held  de- 
feated by  testimony  of  defendant  that  the  agree- 
ment was  reduced  to  writing,  with  defendant'i 
admission  that  the  written  agreement  was  chang- 
ed after  the  other  party  had  signed  it 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1641 ;  Dec.  Dig.  «=»489{7).] 

3.  Appeal  and  Ebbob  «=9582(2)  —  Abbtsacti 
OF  Record— Seitino  Out  DoctrMKNTa 

Under  the  terms  of  rule  15  of  the  Courtt 
of  Appeal  (181  S.  W.  vi),  the  admissibility  of 
documentary  evidence  not  set  out  in  full  la  the 
abstract  wiU  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2583 ;  Dec.  Dig.  <g=s>582(2).] 

Appeal  from  Circuit  Court,  Camden  Coun- 
ty; C.  H.  Skinker.  Judge. 

Action  by  Frank  £.  Merrill  against  M.  V. 
Johnson.  From  a  judgment  for  platntlfl;,  de- 
fendant appeals.    AQlrmed. 
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C  It.  Morgan,  of  Richland,  for  appellant 
S.  G.  Roach,  of  T.inn  Greek,  and  Barney  Reed, 
of  Ulman,  for  respondent 

FARBINQTON,  J.  [1]  The  abstract  fur- 
nished on  this  appeal  Is  so  defectire  that  we 
could  not  from  ita  contents  intelligently  pass 
upon  the  law  or  the  merits  of  this  case  as 
tried  in  the  circuit  court  There  is  no  en- 
try showing  when  the  petition  was  filed,  and 
the  same  is  true  as  to  the  answer.  There  is 
nothing  in  the  printed  abstract  before  ns, 
either  in  the  record  proper  or  in  what  we  as- 
sume in  the  abstract  of  the  bill  of  ezoq>tlon8, 
to  show  that  the  trial  Judge  ever  signed  the 
bill.  This  is  fatal,  under  the  rule  announced 
in  Langstaff  v.  City  of  Webster  Oroves,  248 
Mo.  loc.  dt  225,  151  S.  W.  466,  and  is  enough 
to  dispose  of  the  appeal. 

[2]  From  the  evidence  before  us  we  gather 
that  the  suit  is  by  Frank  E.  Merrill,  the  in- 
dorsee of  a  note  given  by  the  defendant  to 
Charles  B.  Miller,  on  the  note.  The  defend- 
ant claims  that  she  went  with  Miller,  the 
payee,  in  her  own  conveyance  to  a  farmhouse 
that  she  was  In  charge  o{,  and  stayed  there 
vrlth  him  over  night;  that  while  there  he 
ravished  her ;  that  the  next  morning  she,  in 
ctxnpany  with  him,  drove  back  to  her  home; 
that  on  the  way  she  left  the  conveyance  and 
went  into  a  farmhouse  to  telephone  (as  she 
says)  for  an  officer;  that  she  did  not  get  one, 
and  came  back  to  the  conveyance,  and  drove 
on  with  Miller  to  her  home.  She  did  not  tell 
the  people  at  the  house  where  she  stopped  to 
telephone  that  she  had  been  ravished  by 
Miller  the  night  before.  She  went  to  towA 
and  procured  the  services  of  one  Warren,  who 
(she  says)  went  out  to  find  an  officer  to  ar- 
rest Miller,  but  who  failed  to  find  one.  She 
then  considered  herself  damaged  in  the  sum 
of  1600,  and  proceeded  to  fix  up  the  matter 
with  Miller  in  the  form  of  a  land  deal.  She 
became  the  purchaser  of  Miller's  farm,  and 
testifies  that  he  valued  it  at  about  $2,000, 
and  that  there  was  a  first  mortgage  securing 
a  note  for  ^87  against  the  place.  The  rape 
and  land  deal  were  fixed  up  in  this  way:  In 
consideration  of  getting  the  f&rm  she  gave 
Miller  $1,000  in  cash  and  the  note  for  $500 
which  is  sued  on  herein.  There  being  a  note 
for  $487  secured  by  a  first  mortgage  on  the 
place,  this  practically  corresponds  with  the 
value  Miller  placed  on  the  farm.  According 
to  ber  version,  it  was  understood  between 
them  that  If  he  (Miller)  paid  off  the  note  se- 
cured by  the  first  mortgage  (for  $487),  then 
she  was  to  pay  this  $600  note  in  suit,  but  that 
if  she  had  to  pay  off  the  $487  note  secured  by 
the  first  mortgage,  Miller  was  to  return  to 
her  the  $500  note.  She  testified  that  she 
paid  off  the  $487  note,  and  that  Miller  refus- 
ed to  return  the  $500  note,  and  she  therefore 
claims  that  the  consideration  for  the  note 
In  suit  has  wholly  failed.  Her  answer  al> 
leges  that  the  above-mentioned   agreement 


was  verbal,  but  on  the  witness  stand  she  tes- 
tified positively  that  it  was  a  written  agree- 
ment between  herself  and  Miller,  signed  by 
both,  and  she  produced  a  paper  or  papers 
purporting  to  evidence  such  agreonent  The 
court  excluded  the  written  agreement  and 
no  offer  of  the  contents  appears,  nor  is  any 
copy  preserved  in  the  evidence  before  ua. 
Granting  that  her  answer  pleaded  a  good  de- 
fense, her  own  testimony  defeated  that  de- 
fense, as  it  shows  that  the  agreement  she 
pleads  as  a  defense  was  verbal,  while  she 
testifies  that  the  agreement  was  reduced  to 
writing;  and  she  also  admits  that  this  writ- 
ten agreement,  which  Miller  had  signed,  was 
changed  after  Miller's  signature  was  affixed 
thereto. 

[3]  We  find,  also,  that  there  was  introauced 
in  evidence  by  the  plaintiff  the  warranty  deed 
from  Miller  to  the  defendant  which  contain- 
ed a  clause  as  to  the  $487  first  mortgage  note 
and  evidence  bearing  upon  the  question  ten- 
dered by  defendant's  answer.  The  only  ref- 
erence in  the  printed  abstract  to  this  war- 
ranty deed  is  the  following: 

"Plaintiff  then  offered  to  lead  in  evidence  the 
deed  from  Charles  E.  Miller  to  M.  V.  Johnson, 
the  defendant  Defendant  objected  to  the  read- 
ing of  the  deed  for  the  reason  it  could  not 
throw  any  light  on  the  tnuisaetion.  a%e  oomt 
overruled  the  objection.  Defendant  then  and 
there  excepted  to  the  action  of  the  court  in  ovez^ 
ruling  the  objection." 

The  court's  action  in  refusing  defendant's 
instruction,  and  giving  the  instruction  whidi 
was  given  of  its  own  motion,  amounted  to 
a  demurrer  to  defendant's  evidence  as  a  de- 
teaao  to  this  action.  Before  we  can  saiy  er- 
ror was  conunitted,  there  must  be  a  substan- 
tial compliance  with  our  rule  15  (181  S.  W. 
.vi).  The  warranty  deed  was  objected  to  as 
inadmissible  and  Its  construction  called  In 
question. 

There  Is  no  merit  In  the  defonae  to  this 
action.    The  Judgment  is  affirmed. 

BOBBBTSON,  P.  J.,  and  STOBOI8,  J., 
concur. 


FBBGUSSON  v.  GOMPOBT  et  aL 
(Na  12687.) 

(St  Louis  Court  of  Appeals.    BfiasonrL     April 

4,  1016,     Behearing  Denied  April 

18,  1916.) 

1.  RxFLBViit  «=9lO— Who  StrsjaoT— Poo^- 
BioN  of  Pbopkbtt. 

Replevin  cannot^  be  maintained  against  a 
party  not  in  possession  of  the  property  when 
suit  is  instituted. 

[Ed.   Note.— For   other   cases,   see   Beplevin, 
Cent  Dig.  |f  69-82;    Dec.  Dig.  «=>10.1 

2,  Pleading  ®=>3C(1)— AniassiONS— ErrEcr. 

Ordinarily  one  is  bound  by  the  allegations 
of  his  pleading. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Gent  Dig.  H  81.  8^  85;   Dec.  Dig.  «=>3iG<l).] 
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8.  PUADINO  «S>36(2>— ASIOBSIOHS— EmOT. 
An  action  in  replevin  is  sui  generis,  so  that 
the  alle^tion  as  to  the  value  of  the  property, 
while  evidence,  is  not  conclusive  as  to  the  value, 
since  Rev.  St  1909,  {  2837,  requires  the  value 
to  be  stated  in  the  affidavit,  and  is  required 
merely  for  the  purpose  of  fixing  the  replevin  or 
forthcoming  bond. 

[Bd.  Note.— For   other   eases,   see   Pleading, 
Dec.  Dig.  i8s>3e(2).] 

4.  RlPLEVIN    *»10e  —  AI.TMWAT1VK     JTJDQ- 

HEirr— Yaxub— TiMB  ot  DxTERinnA'noir. 
In  a  replevin  action,  the  value,  wliich  is 
not  the  real  issue  and  is  assessed  only  for  the 
purposes  of  an  alternate  Jnd^ent,  is  to  be  aa- 
sessied  as  of  the  date  of  the  trial. 

[Ed.    Note. — For   other    cases,    see   Replevin, 
Cent  Kg.  S§  416-423 ;   Dec.  Dig.  «=»106.] 

6b  FUiADiita   9=936(2)  —  CoNCLuravEinNS  — 
Statbicbnt  of  Yalttx  is  Refixtin. 

Under  Rev.  St.  1909,  {  2647,  providing  that 
if  the  plaintiff  in  replevin  fails  to  prosecute  his 
suit  diligenUy  the  jury  shall  assess  the  value  of 
the  property  taken,  it  is  evidently  contemplated 
that  the  plaintiff's  statement  as  to  the  value  of 
the  property  shall  not  be  conclusive  where  evi- 
dence of  the  real  value  is  produced,  and  the 
plaintiff  should  not  be  made  to  suffer  for  inad- 
vertent mistake  in  stating  the  value. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  «=>36C2).] 

8.  PixADiNo  9=936(!9  —  Conclusiveness  — 
Statement  of  Talttk  in  -Rxfixvin. 

Plalntiif  in  replevin,  who  has  erroneously 
alleged  the  value  of  the  property,  should  be  per- 
mitted to  testify  as  to  the  circumstances  under 
which  the  affidavit  was  made  and  to  explain 
that  the  value  stated  was  the  original  purchase 
price. 

[Ed.  Note— For  other  cases,  see  Pleading, 
Dec.  Dig.  «=336(2).] 

Reynolds,  P.  3,,  dissenting. 

Appeal  from  St.  Louis  Olrcnit  Court;  Gea 
O.  Hltcbco<^,  Judge. 

"To  be  officially  published." 

Replevin  by  Ella  M.  Fergnsson  against 
Charles  D.  Comfort  and  another.  Judgment 
for  defendants,  and  plaintifF  appeals.  Re- 
versed and  remanded. 

Zachritz  &  Zachrite  and  Harmon  J.  BUss, 
all  of  St  Louis,  for  appellant  Wm.  F. 
Smith  and  Henry  Hlgginbotham,  both  of  St 
Liouis,  for  respondents. 

AliLEN,  J.  This  is  an  action  In  replevin. 
The  trial  below  resulted  In  a  verdict  and 
judgment  la  favor  of  the  defendants,  and 
plaintiff  brought  the  case  here  by  appeal. 
"We  transferred  the  cause  to  the  Supreme 
Court  upon  the  theory  that  the  amount  In 
dispute  <n  appeal  was  beyond  our  jurisdic- 
tion. See  Ferguson  v.  Comfort,  159  Mo.  App. 
30,  139  S.  W.  218.  But  the  Supreme  Court 
beld  otherwise  and  retransferred  it  to  this 
court  See  Ferguson  v.  Comfort  264  Ma 
2T4.  174  S.  W.  411. 

In  May,  1907.  one  Charles  D.  Comfort  one 
of  the  defendants  herein,  recovered  a  judg- 
ment against  one  John  W.  Baker  and  anoth- 
er In  the  circuit  court  of  the  city  of  St  Lou- 
is, for  the  sum  of  $5,132.25  and  costs.  Exe- 
cution, Issued  upon  this  judgment  was  plac- 


ed in  the  hands  of  defendant  Nolte,  then 
sheriff  of  the  dty  of  St  Louis,  and  by  him 
levied  upon  certain  household  property  lo- 
cated upon  the  premises  occupied  by  Baker 
and  his  wife,  Ella  M.  Baker,  in  the  city  of 
St  Loois.  Thereupon,  and  'prior  to  the  re- 
moval of  the  property  from  the  premises 
aforesaid,  Ella  M.  baker,  the  plaintiff  here- 
in— who  has  since  married  one  Fergusson — 
died  with  defendant  Nolte,  as  sheriff,  a  third 
party  claim  to  the  property  so  levied  upon, 
averring  the  value  thereof  to  be  $6,000. 
Thereupon  ^Comfort  the  execution  creditor, 
gave  an  indemnifying  bond  in  the  sum  of 
$12,000,  as  provided  by  law;  and  the  defend- 
ant sheriff  was  proceeding  to  execute  the 
writ  in  his  hands  when  plaintiff  instituted 
this  action  in  replevin.  Upon  the  execution 
and  deliveiy  by  plaintiff  of  a  replevin  bond 
to  the  coroner,  that  oOxer  took  possession 
of  the  property  under  the  writ  of  replevin 
and  delivered  tiie  possession  thereof  to  plain- 
tiff. The  projperty  was  never.  In  fact,  re- 
moved from  plaintiff's  premises. 

Both  In  her  petition  and  In  her  affidavit 
annexed  thereto,  plaintiff  stated  that  the 
property  was  of  the  value  of  $6,000.  The 
separate  answers  of  defendants  Nolte  and 
Comfort  admit  this  to  be  the  value  thereof. 

Upon  the  trial  plaintiff  undertook  to  tes- 
tify as  to  the  circumstances  under  which  she 
signed  the  affidavit  annexed  to  the  petition, 
but  tills  testimony  was  excluded.  Witness- 
es for  plaintiff,  however,  were  permitted  to 
give  testimony  relative  to  the  value  of  the 
property  from  which  It  appeared  that  the 
value  tiiereof  at  the  time  of  the  trial  was 
about  $1,450. 

In  submitting  the  cause  to  the  Jury,  the 
court  refused  certain  instructions  requested 
by  plaintiff  and  gave  three  instructions  of- 
fered by  defendants.  The  first  of  these  di- 
rected a  verdict  for  defendant  Comfort 
The  second  virtually  directed  a  verdict  for 
defendant  Nolte,  for  It  told  the  jury  that  IE 
they  found  that  prior  to  the  Institution  of 
this  action  plaintiff  filed  with  the  defendant 
sheriff  the  third  party  claim  shown  in  evi- 
dence, and  thereupon  the  sheriff  took  from 
defendant  Comfort  the  indemnifying  bond 
read  in  evidence,  then  plaintiff  could  not  re- 
cover. 

The  third  instruction  for  defendant  told 
the  Jury,  in  substance,  that  if  they  found  a 
verdict  for  defendants  to  assess  in  favor  of 
defendant  Nolte,  and  state  In  the  verdict, 
the  present  value  of  the  property  and  the 
damages,  if  any,  sustained  by  said  defendant 
by  reason  of  the  taking  and  detention.  And 
the  Instruction  told  the  jury  that  It  was  ad- 
mitted by  the  pleadings  that  the  value  of 
the  property  at  the  time  of  the  Institution  of 
the  suit  was  $6,'00O,  and  that  If  the  Jury 
found  that  any  depre<dation  in  the  value 
thereof  had  occurred  between  the  date  of 
the  seizure  and  the  day  of  trial  then,  in  as- 
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«es8lng  Its  present  value,  to  deduct  the 
amount  of  such  depreciation  from  $6,000; 
but  that  In  such  case  the  amount  of  the  de- 
predation, If  any,  should  be  Included  In  the 
damages.  If  any,  that  the  jury  might  find  to 
have  been  sustained  by  defendant  Nolte  by 
reason  of  the  taking  and  detention;  but  that 
if  the  Jury  found  that  the  property  had  suf- 
fered no  depredation  between  the  time  of 
the  seizure  and  the  trial,  then  to  assess  the 
present  value  thereof  at  16,000,  and  the  dam- 
ages for  the  taking  and  detention  at  one 
cent 

Under  these  Instructions,  the  jury  returned 
a  verdict  for  defendants  for  the  possession  of 
the  property,  assessing  the  value  thereof  at 
$6,000,  with  one  cent  damages  for  the  taking 
and  detention  thereof. 

[1]  The  action  could  not  be  maintained 
against  Comfort,  who  was  not  In  possession 
of  the  property  at  the  time  of  the  Institution 
of  the  suit.  And  plaintitTs  learned  counsel 
concede  that  having  elected  to  proceed  un- 
der the  "Sheriffs  and  Marshals  Act,"  appli- 
cable to  the  dty  of  St.  Xiouis  (see  Rev.  Stat 
1899,  pp.  2550-2553),  and  having  filed  her 
third  party  claim  thereunder,  and  an  indem- 
nifying bond  having  been  duly  given  by  the 
execution  creditor,  plaintifF  could  not  main- 
tain an  action  of  replevin  against  the  sheriff 
for  possession  of  the  property;  that  her  rem- 
edy was  upon  the  indemnifying  bond  (see 
Dodd  y.  Thomas,  68  Mo.  364;  Kailroad 
Company  v.  Castello,  30  Mo.  124);  and  that 
the  court  committed  no  error  in  instructing 
the  jury  accordingly.  However,  plaintiff 
complains  of  the  action  of  the  trial  court  in 
instructing  the  jury  to  the  effect  that  the 
value  of  the  property  as  stated  in  the  peti- 
tion and  aflSdavit  was  conclusive  upon  the 
plaintiff.  This  Is  the  Important  question  in- 
volved in  the  appeal. 

[2,  3]  It  is  true,  as  respondent  asserts,  that 
one  is  ordinarily  bound  by  the  allegations  of 
his  pleading.  See  Ballroad  v.  Iron  Works 
Co.,  117  Mo.  App.  loc.  dt  164,  94  S.  W.  726, 
and  cases  dted.  But  the  action  of  replevin 
is  sui  generis,  and  the  application  of  this 
rule  to  the  present  case  may  well  be  doubt- 
ed. There  is  ample  authority  for  holding 
that  in  any  event  the  allegation  of  value  in 
a  petition  in  an  action  of  replevin  is  to  be 
regarded  as  a  m^re  matter  of  form  in  plead- 
ing (see  Bailey  v.  Ellis,  21  Ark.  488 ;  Hawk- 
ins V.  Johnson,  3  Black  [Tnd.]  46;  18  Enc. 
PI.  &  Pr.  541;  Wells  on  Replevin  [2d  Ed.] 
I  680) ;  though  in  some  jurisdictions  the  al- 
legation (rf  value  appears  to  be  held  material 
(see  34  Cyc.  pp.  1472,  1473).  Our  statute  re- 
quires the  value  to  be  stated  in  the  affidavit. 
Section  2637,  Rev.  Stat  1909.  This  serves 
to  fix  the  amount  of  the  replevin  or  the 
forthcoming  bond,  and  is  a  necessary  element 
of  the  affidavit  But  we  take  it  tliat  it  Is 
not  material  that  the  petition  allege  the 
value.  While  this  by  no  means  concludes  the 
matter  before  us,  we  are  constrained  to.  hold 


that  the  value  stated  in  both  the  affidavit  and 
petition  herein  should  not  be  regarded  as 
conclusive  on  the  question  of  the  value  of 
the  property  at  the  time  of  the  trial. 

[4]  It  is  undoubtedly  the  law  in  this  state 
that  the  value — which  is  not  the  real  issue 
in  this  action,  and  is  assessed  only  for  the 
purposes  of  an  alternate  judgment — Is  to  be 
assessed,  as  of  the  date  of  the  trial.  See 
Rlchey  V.  Bumea,  83  Mo.  362;  Hinchey  v. 
Koch,  42  Mo.  Avp.  230;  Kendall  Boot  &  Shoe 
Co.  v.. Bain,  46  Mo.  App.  loc.  dt  595,  596; 
Jennings  v.  Sparkman,  48  Mo.  App.  loc  dt 
262;  Chemical  Co.  v.  NlckeUs,  66  Mo.  App. 
loc.  dt  686;  Bradley  v.  Campbell,  132  Mo. 
App.  loc.  dt  80,  111  S.  W.  614. 

[S]  The  value  stated  in  the  affidavit  and 
petition  is  at  most  an  admission  of  the  value 
at  the  time  of  the  institution  of  the  suit  It 
is  true  that  if — as  appears  to  have  been  con- 
ceded on  the  trial  of  this  cause — there  Is  no 
appreciable  depreciation  in  the  property  be- 
tween the  time  of  the  seizure  and  the  day  of 
trial.  It  may  seem  proper  to  give  full  effect 
to  such  admission  to  fix  the  value  at  the 
time  of  trial.  But  we  think  that  to  give  ef- 
fect to  the  Inl^ent  and  spirit  of  the  statute, 
and  secure  a  just  and  fair  alternative  judg- 
ment thereunder,  nothing  short  of  an  un- 
equivocal admission  of  the  value  at  the  time 
of  the  trial  should  be  permitted  to  take  the 
place  of  an  actual  assessment  by  the  jury 
which  the  statute  contemplates  (see  section 
2647,  Rev.  Stat  1909),  where  evidence  of 
such  value  is  produced,  or  predude  the  con- 
sideratiou  of  such  evidence  by  the  Jury. 
While  the  statute  requires  the  value  to  be 
stated  in  the  affidavit,  it  is  not  for  the  pur- 
pose of  the  assessment,  and  we  do  not  be- 
lieve that  the  statute  contemplates  that  the 
plaintiff  shall  at  his  peril  determine,  in  ad- 
vance, and  with  predsion,  the  value  for  all 
purposes  in  the  case.  False  swearing  is  not 
to  be  encouraged,  and  it  is  not  amiss  to  pe- 
nalize one  willfully  guilty  of  such  offense; 
but  it  does  not  follow  that  a  party  should  be 
made  to  suffer  for  an  inadvertent  mistake  or 
error,  committed  perhaps  in  the  haste  of  in- 
stituting a  replevin  suit 

[•]  Plaintiff  ofl!ered  to  show  that  tbe  value 
stated  corresponded  to  the  original  purchase 
price  of  the  property,  and  sought  to  show  tbe 
circumstances  under  which  the  affidavit  was 
made;  but  this  was  exduded.  It  would  be 
an  extremely  harsh,  and  it  seems  to  us  un- 
reasonable, rule  of  law  which  would  pre- 
dude her  from  showing  the  true  facts,  and 
of  offering  explanation  of  the  drcumstances 
attending  the  making  of  the  affidavit 

That  the  statements  of  the  affidavit  and 
petition  constitute  admissions  by  plaintiff  re- 
specting the  value  for  the  jury's  considera- 
tion cannot  be  doubted;  but  we  think  that 
they  should  not  be  held  to  be  conclosive, 
where  evidence  adduced  shows  a  different 
value  at  the  time  of  tbe  triaL 

Under  our  statute^  It  haa  beea  held  to  be 
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competent  for  the  Jury  to  find  the  value 
from  the  sworn  statement  of  plalntUT,  mak- 
ing allowance  for  depreciation,  If  any,  and 
that  the  plaintiff  cannot  complain  that  the 
jury  thus  accepted  the  value  placed  by  him 
upon  the  property,  as  the  basis  of  their  as- 
sessment. See  Schnltz  v.  Biclmuin,  27  Mo.. 
App.  21.  In  Chemical  Co.  v.  Nlckells,  66  Mo. 
App.  678,  the  property  had  been  leiiioved 
from  the  state,  and  no  evidence  Of  Its  pres- 
ent value  was  obtainable;  and  it  was  held 
proper  to  accept  tlae  value  stated  by  plain- 
tiff in  the  afELdavit 

In  Edwards  v.  Eveler,  84  Mo.  App.  406,  the 
value  of  certain  grain  was  alleged  by  plain- 
tiff and  admitted  by  the  answer.  It  appears 
that  no  evidence  was  adduced  as  to  the  value 
thereof  at  the  time  of  the  trial.  In  affirming 
un  alternate  Judgment  for  defendant  based 
upon  such  alleged  value,  the  court  said  that 
the  pleadings  were  conclusive  as  to  value. 
But  this,  we  think,  need  not  be  taken  as  an 
adjudication  of  the  question  before  us,  for 
it  was  said  In  a  case,  unlike  this,  wherein 
nothing  appeared  as  to  value  beyond  that 
stated  In  the  afflda^-it  and  appearing  in  the 
pleading,  as  being  the  value  at  the  institu- 
tion of  the  suit.  Under  the  circumstances, 
the  plalntlft  could  not  well  be  heard  to  com- 
plain that  the  value  thus  stated  was  accepted 
as  the  basis  Of  the  Judgment.  SchuUs  v. 
Hickman,  supra.  To  the  extent  that  the  lan- 
guage of  the  opinion  goes  further  than  this 
it.  may  be  regarded  as  obiter  dicta. 

There  is  a  lack  of  harmony  in  the  adjodl- 
oatlons  in  other  Jurisdictions  touching  the 
matter  In  hand.  To  review  the  cases  at 
length  would  be  a  useless  task.  There  Is 
much  authority  to  support  the  view  that  a 
plaintiff.  In  a  case  such  as  this,  Is  not  con- 
cluded by  the  sworn  value  stated  by  him  for 
the  purpose  of  obtaining  the  writ.  See 
Briggs  V.  WlBweU,  66  N.  H.  31»;  Jenkins  v. 
Steanka,  1»  Wis.  126,  88  Am.  Dec.  675; 
Bailey  v.  Ellis,  21  Ark.  488;  Chicago,  etc., 
R.  Co.  V.  Packet  Co.,  38  Iowa,  377;  Gilroy  v. 
Bverson-HlCkok  Co.  et  al.,  118  App.  Div.  733, 
103  N.  Y.  Supp.  620,  affirmed  in  190  N.  Y. 
551,  83  N.  E.  1125;  Mills  v.  Mills,  39  Kan. 
455,  18  Paa  621 ;  Susquehanna  Boom  Oo.  v. 
Finney,  58  Pa.  200;  34  Cyc.  14»4,  1498;  24 
Am.  &  Eng.  Enc.  S26. 

In  Griggs  V.  Wlswell,  supra,  66  N.  H.  loc. 
(.•It.  321,  322,  it  is  said: 

"The  form  of  the  writ  of  replevin,  as  pre- 
scribed in  Oen.  Stats.  411  (chapter  203,  {  18), 


requires  the  plaintiff  to  allege  the  value  of  the 
goods  to  be  replevined,  and  is  in  this  respect  un- 
like the  fonn  In  use  in  Massachusetts.  litch- 
man  v.  Potter,  116  Mass.  371.  The  allegation 
is  undoubtedly  competent  evidence  upon  the 
trial  as  an  admission  of  value  by  the  plaintiff, 
but  I  see  no  reason  why  it  should  be  held  to  be 
conclusive  as  against  him.  What  weight  shall 
be  given  to  the  admission  is  a  question  for  the 
jury  under  all  the  circumstances  under  which  it 
was  made.  If  there  should  be  any  facts  tending 
to  exploio  the  circumstances  under  which  it  was 
made,  it  would  only  be  reasonable  that  the 
plaintiff  should  have  the  opportunity  to  lay 
them  before  the  jury.  Often,  when  be  sues  out 
Ms  writ,  he  may  not  have  the  means  of  fixing 
the  value  of  the  property.  It  is  not  in  his  pos- 
session, but  in  that  of  the  defendant.  He  may 
never  have  seen  it,  or,  in  the  haste  that  fre- 
quently necessarilv  is  incident  to  the  instituting 
of  a  suit,  it  may  oe  impossible  for  him  to  state 
the  value  with  entire  exactness.  I  think  there- 
fore it  would  be  unreasonable  to  hold  that  he 
should  be  precluded  from  laying  any  evidence 
before  the  jury  upon  the  question  of  value,  be- 
cause he  may  have  been  led,  for  reasons  that 
turn  out  not  to  be  well  grounded,  to  set  the  val- 
ue in  his  writ  higher  than  it  actually  is." 

"The  recitals  by  the  plaintiff  in  his  afDdavlt 
for  the  issuance  of  the  writ  of  replevin,  or  in 
the  replevin  bond,  are  evidence  in  favor  of  the 
defendant  as  to  the  value  of  the  property;  but 
thej?  are  not  conclusive  so  as  to  preclude  the 
plaintiff  from  showing^  that  the  property  is  of 
less  value,  and  a  fortiori  do  not  conclude  the 
defendant  from  showing  that  the  property  is  of 
greater  value."    24  Am.  &  Eng.  Enc.  526. 

As  portraying  the  contrary  view,  see  Wash- 
ington lee  Co.  ▼.  Webster,  62  Me.  loc.  dt. 
363,  16  Am.  Rep.  462;  Capital  Lumbering 
Co.  V.  Learned,  36  Or.  544,  59  Pac.  454,  78 
Am.  St  Rep.  792;  Butts  v.  Woods,  4  N.  M. 
(6Ud.)  343,  16  'Pac.  617.  In  Weyerhaeuser 
V.  Poster,  60  Minn.  228,  61  N.  W.  1129,  it  la 
held  that  the  value  fixed  by  the  plaintiff 
in  his  affidavit  and  bond  Is  conclusive  upon 
him   "save  in  exceptional  cases." 

We  are  of  the  opinion  that  the  Jury  should 
have  been  allowed  to  consider  the  evidence 
adduced  touching  the  value  of  the  property 
at  the  time  of  the  trial,  and  that  it  was  error 
to  Instmet  the  Jury  that  the  value  was  con- 
clusively admitted  by  the  pleadings.  This 
conclusion  necessitates  a  reversal  of  the 
Judgment,  and  we  deem  it  unnecessary  to 
discuss  at  this  time  other  questions  present- 
ed In  the  briefs. 

The  Judgment  Is  teversed,  and  the  cause 
remanded. 

NORTONI,  J.,  concurs.  REYNOLDS,  P. 
J.,  dissents. 
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MEMOI2ANDUM   DECISIONS 


ADAMS  ▼.  CITY  OF  FT.  SMITH  (two  c«»- 
es).  (Supreme  Court  of  Arkansaa.  Oct.  4, 
1915.)  Appeal  from  Circuit  Court,  Sebastian 
(jounty ;   Paul  Little,  Judge. 

Pim  CURIAM.  Appeal  dismissed  for  fail- 
ure of  appellant  to  comply^  with  the  condition 
prescribed  by  statute  in  misdemeanor  cases. 


BAKBR  V.  TEOWBKIDGB.  (Supreme 
Court  of  Arkansas.  Not.  1,  1916.)  Appeal 
from  Benton  Chancery  Court;  T,  H.  Hum- 
I^reys,  Chancellor. 

PER  CURIAM.  Affirmed  under  mte  7  (120 
S.  W.  V). 


BEIAKLBY  et  aL  ▼.  MOOKE).  (Snimme 
Ourt  of  Arkansas.  July  12,  1915.)  Appeal 
from  CMicnit  Court,  Lawrence  County,  West- 
ern District;    R.  E.  Jeffrey,  Judge. 

P£1R  CURIAM.  Affirmed  on  appellee's  mo- 
tion under  rule  7  (120  S.  W.  t). 


BOWBN  ▼.  WILLIAMS.  (Snpiwne  Court 
of  Arkansaa  Dec.  20,  1915J  Appeal  from 
Mississippi  Chancery  Court,  Osceola  District; 
Ohas.  D.  Frierson,  Chancellor. 

PER  CURIAM.  Affirmed  under  rule  7  (120 
S.  W.  v). 


CAMPBELL  ▼.  STATXL  (Snpteme  Ooort  o( 
Arkansas.  Nor.  16,  1915.)  Appeal  from  Cir- 
cuit Court,  Lafayette  County ;  Geo.  B>  Haynie, 
Judge. 

PER  CURIAM.  Appeal  dismissed  on  app^ 
lant's  motioB. 


CHICAGO,  R.  L  &  P.  RY.  CO.  t.  HOBBS. 

(Supreme  Court  of  Arkansas.  March  6,  1916.) 
Appeal  from  Oircait  Court,  Yell  County,  Dan- 
rille  District ;   M.  L.  Davis,  Judge. 

PER   CURIAM.      Settled    and    appeal    di» 
missed  on  appellant's  motion. 


CHICAGO,  B.  L  &  P.  RY.  CO.  t.  MARCH- 
AND.  (Supreme  Court  of  Arkansas.  Sept.  27, 
1915.)  Appeal  from  Circuit  Coart,  Loooke 
County;    Thomas  CI  Trimble,  Judge. 

PE}R  CURIAM.  Settled  and  appeal  dia- 
missed  on  appellant's  motion. 


(X)UEMAN-YOUNT  LUMBER  CO.  T. 
BROWNFIELD.  (Supreme  Court  of  Arkans- 
as. Nov.  11,  1915.)  Appeal  from  Logan  Chan- 
cery Court,  Southern  District ;  Wm.  A.  Falcon- 
er, Chancellor. 

PER  CURIAM.  Affirmed  on  appdlee's  mo- 
tion for  insufficient  compliance  by  appellant 
with  role  9  in  the  matter  of  the  abstract  of  the 
record. 


BRANSTETTER  et  al.  v.  BRANSTBTTrafflt 

et  aL  (Supreme  Court  of  Arkansas.  April  3, 
1916.)  Appeal  from  Arkansas  Chancery  Court, 
Southern  District ;  John  M.  Elliott,  Chancellor. 
PER  CURIAM.  Appeal  dismissed  on  appel- 
leoi'  motion,  on  the  ground  that  if  the  decree 
was  final  the  time  for  appeal  had  expired  before 
the  same  was  granted  hy  the  clerk,  and  if  it 
was  not  final  the  appeal  was  premature.  See, 
also,  170  S.  W.  989. 


BRICKBY  et  al.  t.  CONTINENTAL  GIN 
CO.  (Supreme  Court  of  Arkansas.  April  5, 
1916.)  Appeal  from  Circuit  Court,  Conway 
County;   Hugh  Basham,  Jndge. 

PDR  CURIAM.  Appeal  dismissed  on  appel- 
lanti^  motion. 

BROWN  V.  GOUIJ).  (Supreme  Court  ot 
Arkansas.  Jan.  10,  1916.)  Appeal  from  Ben- 
ton Chancery  Court;  Wm.  A.  Falconer,  Chan- 
cellor. 

PER  CURIAM.  Appeal  dlsmiaaed  on  appd- 
lee's  motion,  on  the  ground  that  appellant  waiv- 
ed the  ruht  of  appeal  by  acceptinjg  benefits  un- 
der the  decree  appealed  from. 

BRYANT  et  al.  v.  BUTTERFIBLD.  (Su- 
preme Court  of  Arkansas.  Feb.  14,  1916.)  Ap- 
TCal  from  Circuit  Court,  Garland  County ;  J.  T. 
Cbwling,  Judge. 

PER  CURIAM.  Affirmed  on  appellee's  mo- 
tion for  noncompliance  by  appellant  with  role  9. 

CADWELL  ▼.  BSTBS  et  al.  (Supreme 
CJourt  of  Arkansas.  Oct  4,  1916.)  Appeal 
from  Sebastian  Chancery  Court,  Ft  Smith  Dis- 
trict;  Wm.  A.  Falconer,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  the 
trustee's  motion,  for  noncompliance  by  appe- 
lant with  rale  9. 


COOPBIR  et  al  t.  MAYBERRY.  (Snpreme 
(Tourt  of  Arkansas.  Dec.  6,  191&)  Appeal 
from  Gariand  Chancery  Coart;  J.  P.  Hender- 
son, Chancellor. 

PEIR  CURIAM.  Appeal  dismissed  for  non- 
compliance by  appellants  with  rule  8. 

COX  V.  ORR  et  al.  (Supreme  Coait  of  Ar- 
kansas. Oct  4,  191Ey  Appeal  from  Garland 
C/hancery  Coart;    J.  P.  Henderson,  Chancellor. 

PER  CURIAM.  Appeal  dismissed  on  mo- 
tion of  the  appdleea,  for  failure  of  appelant  to 
obtain  an  appeal  within  cme  ye^r  from  date  of 
judgment 


CURTIS  et  al  Y.  BENSON.  (SnprMae  Coort 
of  Arkansas.  March  6,  1916.)  Appeal  from 
Oircnit  Court,  Franklin  County,  Osark  Dis- 
titet;   Jamea  Codiran,  Judge. 

PBB  CUBIAU.  Appeal  diamiaeed'  on  awd- 
lants'  motion. 


DOLLINS  ▼.  STATU.  (Supreme  Oonrt  of 
Arkansas.  June  21,  1915.)  Appeal  from  Cir- 
cuit Court,  Clay  County,  Weetem  District; 
W.  J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  for  failure  of  appellant  to  perfect 
his  appeal  within  the  time  allowed  by  law. 


DOYLE-KIDD  DRY  GOODS  OO.  t.  AB- 
BOTT  et  al.  (Supreme  Court  of  Arkansas, 
July  12,  1915.)  Appeal  from  Pike  CSiancery 
Court;   James  D.  Shaver,  Chancellor. 

PER  CURIAM.  Settled  and  appeal  diami» 
ed  on  appellant's  motion. 


DUNCAN    et    al.    v.     WHITE    SJCWINO 
MACna.   CO.     (Supreme  Oowt  of 
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Feb.  21,  191&>     Appeal   from  CHicnlt  OoTirt, 
Poinsett  County;    W.  J.  Driver,  Jndge. 

PEB  CURIAM.  AppMd  dismlMed  <m  appd- 
lee's  moti(»i,  because  same  was  not  perfected 
within  the  time  repaired  bj  statute. 


EiDWARDS  et  aL  T.  BQUITABI/B  POW- 
DBR  MFO.  CO.  (Supreme  Conrt  of  Arkansas. 
Jan.  31,  1916.)  Appeal  from  Clrcoit  Court,  Se- 
bastian Ooonty,  Bx.  Smith  District;  Paul  Lit- 
tle, Judge. 

PBR  CURIAM.  Affirmed  under  rule  7  (120 
S.  W.  v). 


ESDWARDS  et  aL  T.  WBBESt  IMPLEMENT 
&  AUTO  CO.  (Supreme  Court  of  Arkansas. 
Dec.  20.  IMS,)  Appeal  from  Garland  Chan- 
cery Orart;   J.  P.  Henderson,  Chancdlor, 

PBR  CURIAM.  Anpcal  dismissed  for  non- 
compliance with  rule  9. 


FT.  SMITB  DIST.  OF  SBBASTLAJN 
COUNTI  V.  LITTLE.  (Supreme  Court  of  Ar- 
kansas. Dec.  13,  1915.)  Appeal  from  Circuit 
Court,  Sebastian  County;  T.  S.  Osborne,  Spe- 
cial Judge. 

PESl  CURIAM.  Settled  and  appeal  dl»- 
mijssed  on  appellant's  motioB. 


GAGE  ▼.  WOOD.  (Supreme  Court  of  Ar- 
kansas. March  13,  191&)  Appeal  from  Cir- 
cuit Court.  Greene  County;  W.  J.  Driver, 
Judge. 

P£}R  CURIAM.  Appeal  dismissed  oo  I4>pel- 
Uint's  motion. 


GREEN  et  aL  t.  ST.  LOUIS  SOUTH- 
WESTERN RY.  CO.  (Supreme  Court  of  Ai^ 
kansaa.  Nov.  1,  1915.)  Appeal  from  Circuit 
Court,  Greene  County;    J.  F.  Gautney,  Judge. 

PER  CURIAM.  Settled  and  appeal  dis- 
missed by  consent. 


HALL  ▼.  RUTHERFORD.  (Supreme  Orart 
of  Arkansas.  Oct.  25,  1916.)  Appeal  from 
Garland  Chancery  CJourt;   A.  Curl,  Chancellor. 

PER  CURIAM.  Affirmed  on  appellee's  mo- 
tion for  failure  of  i^tpellant  to  comply  with 
rule  9- 


HAY  LAND  &  LUMBER  OO.  t.  ROCK  IS- 
LAND &  D.  RY.  CO.  (Supreme  Court  of  Ar- 
kansas. Jan.  3,  1916.)  AppeaJ  from  Yell 
Chancery  Court^  Dardanelle  District;  Jordan 
Sellers,  Chancellor. 

PE2R  CURIAM.  Appeal  dismissed  for  non- 
oompUance  by  appdlaat  with  rule  9. 


J.  H.  HAMLBN  ft  SON  CO.  ▼.  ORBJN- 
SHAW  et  aL  (Supreme  Court  of  Arkansas. 
March  27,  1916.y  Appeal  from  Circuit  Court, 
Grant  County ;    W.  U.  Evans,  Judge. 

PER  CURIAM.  Settled  and  appeal  dis- 
missed on  appdlant's  motion. 


KECK  FURNITURE  CO.  t.  SEAWBL. 
(Supreme  (Tourt  of  Arkansas.  March  6,  1916.) 
Wiit  ot  PioMbition  from  Circuit  Court,  Boone 
County ;    Gus  Seawel,  Special  Judge. 

PER  CURIAM.  Dismissed  on  motion  of  the 
petitiimer. 

KLAPP  T.  STATE.  (Supreme  Court  of  Ar- 
kansas.   April  5,  1915.)     Appeal  from  Circuit 


Court,  Craighead  Coonty,  Jonesboro  District; 
W.  J.  Driver,  Judge. 

PB>R  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  for  failnte  of  the  appellant  to 
comply  with  the  conditioo  ot  tile  statute  in  mis- 
doDManor  caaea. 


LITTLE  ROOK  ICE  CO.  v.  OLSEN.  (Su- 
preme 0>urt  of  Arkansas.  Feb.  7,  1916.)  Ap- 
peal from  Circuit  Ctourt,  Pulaski  County,  Seo- 
ond  Divisiott ;  Gny  Fulk,  Judge. 

PEB  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


McGILL  et  al.  v.  GRAYSONIA-McLBOD 
LUMBER  CO.  et  aL  (Supreme  Conrt  of  Ar- 
kansas. Feb.  7,  1916.)  Appeal  from  Clark 
Chancery  Court ;  Jamea  D.  Shaver,  Ghancdlor. 

PES  CURIAM.  Appeal  dismissed  for  mm- 
compliance  with  rule  9. 


MARQUESS  V.  CLAYBOBNB.  (Supreme 
(Tourt  of  Arkansas.  March  20,  1919.)  Appeal 
from  Circuit  Court,  Phillips  County;  J.  M. 
Jackscm,  Judge. 

PCSl  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion  for  noncompliance  by  appellant 
with  ruleO. 


lUDDLmON  V.  HESTER.  (Supreme 
Court  of  Arkansas.  Nov.  29,  1915.)  Appeal 
from  Circuit  Court,  Greene  County;  J.  F. 
Gautney,  Judge. 

FEIR  CURIAM.  Affirmed  on  appdlecfs  mo- 
tion for  noncompliance  by  appellant  ^th  mleO. 


MORRIS  V.  FRIEND.  (No.  245.)  (Supreme 
Court  of  Arkansas,  March  13,  1916.)  Appeal 
from  Orcnit  Court,  Missiaslppi  County;  W.  J. 
Driver,  Judge.  Action  by  R.  W.  Friend  against 
Maggie  Morris.  Fi\>m  a  judgment  for  plaiiitiD', 
defendant  appeals.  Afflpmed.  J.  W.  Rhodes, 
Jr.,  and  W.  J.  Lamb,  both  of  Osceola,  for  appel- 
lant   J.  T.  Coston,  of  Osceola,  for  appellee. 

KIRBY,  J.  This  is  the  second  appeal  of  this 
case,  a  statement  of  which  appears  in  Morris 
V.  Friend,  173  S.  W.  190.  The  judgment  was 
reversed  and  the  cause  remanded  for  a  new 
trial  because  of  the  court's  failure  to  give  ap- 
pellant's requested  instruction  numbered  2,  tell- 
ing  the  jury  that  they  could  not  find  for  the 
plaintifF,  even  though  they  found  from  a  pre- 
ponderance of  tiie  evidence  that  the  defendant 
was  the  sole  owner  of  Morris  &  Co.,  unless  they 
found  that  her  husband,  L.  A.  Morris,  was  au- 
thorized by  her,  the  defendant,  to  sign  her  name 
to  the  note  sued  on.  Upon  the  trial  anew  vir> 
tually  the  same  testimony  was  introduced,  witb 
the '  exception  that  appellant  did  not  testify. 
The  issue  appears  to  have  been  submitted  to  the 
jury  npon  correct  Instructiona,  and  the  testi- 
mony is  sufficient  to  sustain  the  verdict.  Af- 
firmed. 


OHLBNDORF  v.  TURNER.  (Supreme 
Court  of  Arkansas.  Feb.  T,  1916.)  Appeal 
from  Mississippi  Chancery  Conrt;  Cbas.  D. 
Frierson,  Chancellor.    ' 

PER  CURIAM  Submission  set  aside  and 
appeal  dismissed  on  appellant's  motion. 


ROBINSON  T.  cvrtzmna'.  national 

LIFE  INS.  CO.  (Supreme  Court  of  Arkansas. 
Oct  26,  1915.)  Appeal  from  Circuit  Court, 
Mississippi  (bounty,  Chickasawba  District;  J. 
F.  Gautney,  Judge. 

P1SR  CURIAM.    Appeal  dismissed  for  non- 
compliance by  appellant  with  rule  B. 
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ST.  liOUIS.  I.  M.  &  S.  RT.  CO.  v.  HAMP- 
TON. (Supreme  Court  of  Arkansas.  Oct.  11, 
1915.)  Appeal  from  Circuit  Court,  Hempsteajd 
County ;   George  B.  Haynie,  Judge. 

PER  CURIAM.  Settled  and  appeal  dismiss- 
ed on  appellant's  motion. 

ST.  LOUIS,  I.  M.  A  S.  RY.  CO.  et  aL  v. 
JACKS  BAYOU  DRAINAGE  DIST.  (Su- 
preme Court  of  Arkansas.  Feb.  28,  1916.)  Ap- 
peal from  Circuit  Court,  Lonoke  Count?;  G. 
W.  Emerson,  Special  Judge. 

PBR  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  because  same  was  not  perfected 
within  the  time  required  by  statute. 


ST.  LOUIS,  I.  M.  A  S.  RY.  CO.  v.  OLIVER. 

(Supreme  Court  of  Arkansas.  F«*.  28,  1916.) 
Appeal  from  Circuit  Court,  "White  County ;  J. 
M.  Jackson,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  because  same  was  not  perfected 
within  the  time  required  by  statute. 


ST.  LOUIS.  1.  M.  &  S.  RY.  CO.  t.  ROAD 
IMP.  DIST.  NO.  1,  POPE  COUNTY.  (Su- 
preme Court  of  Arkansas.  Feb.  7,  1916.)  Ap- 
peal from  Circuit  Court,  Pope  County;  M.  L. 
Davis,  Judge. 

'  PEIR  CURIAM.    Appeal  dismissed  on  appel- 
lant's motion. 


ST.  LOUIS  SOUTHWESTERN  RY.  (X).  v. 
WATTS.  (Supreme.  Court  of  Arkansas,  Jane 
7,  1915.)  Appeal  from  Circuit  Court,  Cleve- 
land County;    Turner  Butler,  Judge.   • 

PEOl  CURIAM.  Settled  and .  appeal  dis- 
missed. 


SANDS  et  al.T.  Brown.  (Supreme  Court 
of  Arkansas.  Nov.  8,  1915.)  Appeal  from  Cir- 
cuit Court,  Searcy  County;  Geo.  W.  Reed, 
Judge.  ... 

^PER.  CURIAM.  Appeal  dismissed  for  non- 
compliance by  appeUauts  with  rule  9. 

■  SIMONTSON  v.  LEWIS.  (Supreme  Court  of 
Arkansas.  Jan.  3,  1916.)  Appeal  from  Circuit 
Court,  Mississippi  County,  Osceola  District;  W. 
J.  Driver,  Judge. 

PER  CURIAM.  Appeal  disniiaeed  for  non- 
cpmpliance  witb  rule  9. 

SOUTHERN  LUMBER  Ca  V.  DAILY. 
(Supreme  C^urt  of  .Arkansas.  Oct.  U,  1915.) 
Appeal  from  Circuit  Court,  Bradley  County; 
Turner  Butler,  Judge. 

PER  CURIAM.  Submission  set  aside  and 
appeal  dismissed^  the  controversy  having  been 
settled'  by  the  parties. 

SOUTHERN  LUMBER  CO.  v.  LOWE  et  aI- 
(Supreme  Court  of  Arkansas.  May  17,  1910 J, 
Appeal  from  CiMnlt  Court,  Bradley  County; 
H.  W.  Wells,  Judge. 

r  P|ER  CURIAM.  Submission  set  aside  and 
app6ai  disiniased  by  consent. 


SOUTHERN   TRUST    00.    t,    FARRELL 
LUMBBft  GO.    (Supreme  CoHrt'Ot  Arkansas. 


J«&.  10,  1910.)    Appeal  £rom  Pulaski  Chancery 
Court;    Jordan  Sellers,  Chancellor. 

PER  CURIAM.    Appeal  dismissed  on  appel- 
lant's motion. 


STARR  V.  CITY  OF  FT.  SMITH.  (Su- 
preme Court  of  Arkansas,  -^ril  5,  1915.)  Ap- 
peal from  Circuit  Court,  Sebastian  Coonty, 
Ft  Smith  District;    Paul  Little.  Judge. 

PER  CURIAM.  SetUed  and  appeal  dis- 
missed. 


STATE  ex  rel.  DAVIS  r.  FISHER.  (So- 
preme  Ourt  of  Arkansas.  Jan.  3,  1916.)  Cer- 
tiorari to  Circuit  Court,  White  County;  J.  M. 
Jackson,  Judge. 

PEIR  CURIAM.  Judgment  admitting  re- 
spondent to  bail  affirmed. 


SUTHilRLAND  v.  STATE,  (Supreme  Court 
of  Arkansas.  Jan.  17,  1916.)  Appeal  from  Gi- 
cuit  Court,  Madison  County;  J.  S.  Maples, 
Judge. 

PER  CURIAM.  Appeal  dismissed,  appellant 
having  been  pardoned. 

TALLEY  V.  STATE.  (Supreme  Court  of 
Arkansas.  Sept.  27,  1915.)  Appeal  from  (Cir- 
cuit Court,  Benton  County;  Joseph  W.  Maples, 
Judge. 

PER  CURIAM.  Appeal  dismissed,  appdlant 
haying  been  pardoned. 


THRASH-LICK  PRINTING  CO.  t.  UNI- 
TYPE  CO.  (Supreme  Ctturt  of  Arkansas.  Dec. 
6,  1915.)  Appeal  from  Circuit  Court,  Sebastian 
County ;   Paul  Little,  Judge. 

PER  CURIAM.  Affirmed  under  rule  7  (120 
S.  W.  T). 


TURNHAM  et  aL  t.  STATE.  (Supreme 
Court  of  Arkansas.  Not.  22,  1915.)  Appeal 
from  Circuit  (Dourt,  Mississippi  County,  Osceola 
District;  W.  J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  failnre 
to  comply  with  the  condition  of  that  statate  in 
misdemeanor  cases. 


UNITED  STATES  STONE  CO.  t.  STATE. 
(Supreme  Court  of  Arkansas.  Dec  13,  1915-) 
Appeal  from 'Circuit  Court,  EVanklin  County. 
Oeark  District;    James  Cochran,  Judge. 

PER  CURIAM.  Affirmed  for  noncomidianee 
with  rule  10. 


WESTERN  UNION  TELEGRAPH  C».  v. 
FORGASON  et  al.  (Supreme  Ourt  of  Arkan- 
sas. June  21,  19lS.)*  Appeal  from  Circuit 
Court,  Cleburne  County;  George  W.  Reed, 
.fudge. 

PER  CURIAM.  Settled  and  appeal  dis- 
missed. 


WM.  J.  LEMP  CO.  V.  HOT  SPRINGS 
COMMISSION  CO.  (Supreme  Court  o€  Ar- 
kansas. Nov.  29,  1915.)  Appeal  from  Circuit 
Court,  Garland  County;    Scott  Wood,  Judge. 

PER  CURIAM.  Settled  and  appeal  dismiss- 
ed by  consent. 
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CRISS  ▼.  STATEJ.  (Na  4025.)  (Conrt  of 
Criminal  Appeals  at  Texas.  ■  April  5,  1916.) 
Appeal  from  Johnson  Coanty  Court;  B.  Jay 
Jackson,  Judge.  Will  Criss  was  convicted  of 
selling  intoxicating  liquor  in  prohibition  terri- 
tory, and  he  appeals.  Affirmed.  C.  C.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
selling  intoxicating  liquor  in  prohibition  terri- 
tory. No  statement  of  facts  accompanies  the 
record,  nor  does  the  record  contain  any  bills  of 
exception.  Under  such  circumstances,  the  mo- 
tion for  a  new  trial  contains  no  ground  we  cun 
review.    The  judgment  is  affirmea. 


ORISS  ▼.  STATE.  (No.  4026.)  (Court  of 
Criminal  Appeals  of  Texas.  April  5,  1010.) 
Appeal  from  Johnson  County  Court;  B.  Jay 
Jackson,  Judge.  Will  Criss  was  convicted  of 
vagrancy,  and  he  appeals.  Affirmed.  C.  C. 
McDonald,  AsaL  Atty.   Gen.,  for  the   State. 

PRENDER6AST,  P.  J.  From  a  conviction 
for  vagrancy,  this  appeal  is  prosecuted,  with- 
out a  statement  of  facts  or  bUls  of  exceptions. 
There  is  nothing  raised  which  can  be  reviewed. 
The  judgment  is  affirmed. 


McBLREB  T.  STATE.  (No.  4006.)  (Court 
of  Criminal  Appeals  of  Texas.  March  29, 
lOld.)  Appeal  from  Nacogdoches  County 
Court;  J.  F.  Perritte,  Judge.  Will  McElree 
was  convicted  of  making  an  illegal  sale  of  in- 
toxicating liquor  in  prohibition  territory,  and 


be  appeals.    Affirmed.    C.  O.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  is  an  appeal 
from  a  misdemeanor  conviction  for  making  an 
illegal  sale  of  intoxicating  liquor  in  prohibition 
territory.  There  is  no  bill  of  exceptions,  nor 
statement  of  facts,  and  nothing  raised  wliich 
can  be  reviewed  in  the  absence  of  these.  The 
judgment  is  affirmed. 


WAPLES  et  al.  v.  MARRAST.  (No.  7267.) 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
May  18,  1916.)  Appeal  from  District  Court, 
Galveston  County;  Robt.  G.  Street,  Judge. 
Petition  for  mandamus  by  Xl  K.  Marrast  against 
Paul  Waples  and  others,  composing  the  Demo- 
cratic State  Executive  Committee.  The  writ 
was  awarded,  and  respraidents  appeal.  On  the 
answers  of  the  Supreme  Court  to  certified  ques- 
tions (184  S.  W.  180),  reversed,  and  judgment 
rendered  for  defendants.  Cecil  H.  Smith,  of 
Sherman,  Walter  Collins,  of  Hillsboro,  and 
James  B.  Stubbs,  of  Galveston,  for  appellants. 
John  W.  Campbell,  Chas.  H.  Theobald,  Walter 
E.  Cranford,  and  Marion  J.  Levy,  all  of  Galves- 
ton, for  appellee. 

PLiEASANTS,  a  J.  Tbe  controlling  ques- 
tions in  this  case  were  certified  by  us  to  the 
Supreme  Court.  The  answers  of  the  Supreme 
Court  to  the  questions  certified,  as  shown  by  the 
opiuion  of  that  court  rendered  on  March  23, 
1916,  requires  that  the  judgment  of  the  court 
below  be  reversed,  and  judgment  here  rendered 
for  appellant;  and  it  has  been  so  ordered.  Re- 
versed and  rendered. 
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ABANDONMENT. 

See  Dedicatioii,  «=363;  Homestead,  4s966; 
Hosband  and  Wife,  «=9802-S13. 

ABATEMENT  AND  REVIVAL. 

See  Criminal  Law,  «=>279;  Election  of  Rem- 
edies ;  Intoxicating  Liquors,  ®=3260 ;  Plead- 
ing, «=>111. 

XL   ANOTHER  AOTIOK  PEMDIHO. 

4=><K4)  (Tenn.)  A  bill  to  set  aside  a  decree  in  a 
fonner  case  as  a  clond  on  complainant's  title  to 
real  estate  would  not  be  abated  by  the  pendencj 
of  a  snit  filed  by  the  defendant  a^painst  complain- 
ant in  an  attempt  to  deraign  title  to  the  land 
claimed  by  defendant  under  the  same  decree. — 
Stearns  Coal  &  Lumber  Co.  t.  Fatton,  1S4  S. 
W.  856. 

4=9 1 5  (Mo.App.)  Althongh  pendoicy  of  an  ac- 
tion in  the  federal  court  on  the  same  cause  will 
defeat  a  sectKid  action  in  the  state  court,  it  is 
sufficient  to  prevent  abatement  if  the  suit  in  fed- 
end  court  is  terminated  by  nonsuit  or  dismiss- 
al before  trial  of  the  plea  in  abatement. — Mar- 
tin ▼.  Richmond  Oil  Co.,  184  S.  W.  127. 
Although  Tolnntary  dismissal  in  vacation  with 

Sayment  %it  costs  is  not  conclusive  against  the 
efendant  in  the  absence  of  court  order  there- 
on, it  authorizes  plaintiff  to  bring  another  action 
on  the  same  cause. — Id. 

The  retention  of  authorily  over  a  voluntary 
dismissal  and  the  provisions  of  Rev.  St  1900,  § 
1979,  requiring  payment  of  accrued  costs  on 
vacation  dismissal  by  plaintiff,  being  for  the 
protection  of  the  court  officers,  failure  to  pay 
the  costs  does  not  invalidate  the  dismissal  so  as 
to  abate  a  subsequent  suit  on  the  same  cause. — 
Id. 

The  abatement  of  a  snbsequent  suit  on  the 
ground  of  pendency  of  another  action  between 
the  same  parties  on  the  same  cause  being  re- 
quired only  to  prevent  vexatious,  unnecessary, 
and  oppressive  litigation,  the  court  may,  in  its 
discretion,  overrule  such  plea  in  abatement, 
where  it  is  only  technically  pending,  but  is  dis- 
missed in  so  far  as  plaintiff  is  concerned. — ^Id. 

ABDUCTION. 

See  Seduction. 

I.   OFFBKSES   Ain>   RE8PON8IBILITT 
TKEKEFOR. 

e=»l  (Tenn.)  Shannon's  Code,  $  6402,  making 
It  a  felony  to  take  any  female  from  her  father, 
etc.,  for  the  purpose  of  prostitution,  does  not 
cover  the  abduction  of  a  married  woman  from 
her  husband.— State  t.  Davidson,  184  8.  W.  18. 
A  husband  is  not  a  person  having  the  "legal 
charge"  of  his  wife  within  section  6462,  Shan- 
non's Code. — Id. 


n.   PROSEOXmON  AND  PUKISHMENT. 

9=»t6  (Ky.)  An  instruction,  on  a  prosecution 
under  Ky.  St  |  1168,  for  detaining  a  female 
against  her  will,  need  not  charge  that  the  deten- 
tion was  forcibly  acoomplisbed. — Stark  ▼.  Com- 
monwealth, 184  S.  W.  876. 

ABORTION. 

See  Indictment  and  Information,  4=>110. 

ABSENCE. 

See  Limitation  of  Actions,  4s»86. 

ABSENTEES. 

See  Divorce,  «s>37. 

ABSTRACTS. 

See  Appeal  and  Error,  «s>581,  582,  665. 

ABSTRACTS  OF  TITLE. 

See  Master  and  Servant,  4a>82. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  «s>647,  648. 

ACCEPTANCE. 

See   Dedication,   $=331;    Insurance,    <^130; 
Landlord  and  Tenant,  «s>25. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes,  «=>237,  238. 

ACCOMPLICES. 

See  Criminal  Law,  «s»607,  607%. 

ACCORD  AND  SATISFACTION. 

See    Compromise   and    Settlement;    Novation; 
Payment 

ACCOUNT. 

See  Accoont,  Action  on ;  Account  Stated ;   Bz- 
ecntOTS  and  Administrators,  «=>604,  510. 

ACCOUNT,  ACTION  ON. 

«=3lO  (Tez.Civ.App.)  An  account  for  numerous 
articles  of  merchandise  purchased  at  single  date 
AeM  an  "open  account  subject  to  proof  by  ex 
mirte  affidavit  under  Rev.  St  1911,  art  3712.— 
Rockdale  Mercantile  Co.  v.  Brown  Shoe  Ca,  184 
S.  W.  281. 

ACCOUNT  STATED. 

See  Justices  of  the  Peace,  «=>93,  100. 

®=>6(2)  (MaApp.)  Where  an  account  is  trans- 
mitted by  mail  or  messenger  to  a  party  who  re- 
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ceived'  and  retains  it  for  an  unreaBonable  time 
and  without  objection,  the  law  implies  an  agree- 
ment to  pay  on  his  part,  resulting  in  an  account 
stated— Niehaus  v.  Gillanders,  184  S.  W.  949. 

ACCRETION. 

See  Navigable  Waters,  <8=>44. 

ACQUIESCENCE. 

See  Estoppel,  <8=»91,  94. 

ACTION. 

See  Abatement  and   RevlTal;    Dismissal   and 
Nonsnit. 

I,   OROTTNDS  AND  OOKDITIOKS  PRE- 
CEDENT. 

<8=»l  (Tex.Cav.App.)  "Cause  of  action"  is  right 
claimed  or  wrong  suffered  by  plaintiff  and  cor- 
responding duty  or  delict  of  defendant.— Baker 
v!  Gulf,  0.  &  s!  F.  Ry.  Co.,  184  S.  W.  257. 

III.  JOnVDEB.   SPMTTINOk  OONSOM- 
DATIOM,  AND  SEVERANCE. 

*^=»40  (Tenn.)  The  commwi-law  and  the  statu- 
tory causes  of  action  for  personal  injury  on 
railroad  crossingB  may  be  joined  in  the  same 
case.— Middle  Tennessee  R.  Co.  v.  McMiUan, 
184  S.  W.  20. 

<S=»47  (Ky.)  Civ.  Code  Prac.  {  83,  providing  for 
the  joinder  of  actions  on  contracts  growing  out 
of  the  same  transaction,  does  not  authorize  the 
joinder  of  actions  on  contract  and  tort— Little  v. 
ConsoUdation  Coal  Co.,  184  S.  W.  873. 
$=947  (Tex.Civ.App.)  An  action  in  contract 
against  the  sureties  on  a  school  contractors 
bond  can  be  joined  with  an  action  in  tort  against 
the  trustees  for  falling  to  require  a  sufncient 
bond.— Kerbow  v.  Wooldridge,  184  S.  W.  746. 

rv.  COMMENCEMENT,  PROSECUTION, 
AND    TERMINATION. 

<S=»69  (Tex.Clv.App.)  Where  B.  sues  C.  to  can- 
cel two  notes,  and  C.  then  sues  B.  in  another 
court,  on  one  of  the  notes,  and  obtains  default 
judgment,  pending  review  of  such  judgment, 
B.'8  suit  should  be  stayed.— Cattlemen's  Trust 
Ca  V.  Blasingame,  184  S.  W.  574.- 

ADEQUATE  REMEDY  AT  LAW. 

See  Injonctiott,  ®=»16,  17. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Judgment 

ADMINISTRATION. 

See  E>zecntors  and  Administrators. 

ADMISSIONS. 

See  Criminal  Law,  <8=>406,  407;  Evidence,.  «» 
208-266 :  Pleading,  «=»127,  177;  Prohibition, 
«=>24,  25. 

ADOPTION. 

«=.23  (Mo.)  Under  Rev.  SL  1909,  If  332,  1671, 
issue  of  adopted  (Aild  takes  by  descmt  fiwn 
the  adoptive  parents^— Bernero  ▼.  Goodwin,  im 
S.  W.  74. 


ADULTERY. 


9=37  (Tex.Cr.App.)  An  indictment  for  adultery 
need  not  allege  the  name  of  the  accused's  spouse, 
and.  if  alleged,  it  may  be  treated  as  surpliis- 
agt-Simmons  V.  State,  184  S.  W.  226. 
^=ia  (Tcx.Cr.App.>  The  state  need  not  prove 
that  the  alleged  adulterer's  spouse  was  actually 
living  at  the  time  of  the  offense  charged,  but 


from  proof  that  he  was  alive  within  one  year 
prior  thereto  the  rebuttable  presumption  that 
he  still  lived  arises.— Simmons  v.  State,  184  S. 
W.  226. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  «:»115. 

ADVERSE  POSSESSION. 

See  Easements,  ®=33,  8;  Limitation  of  Actions; 
Property;  Quieting  Title,  «=>3o;  Trespass 
to  Trv  Title,  «B»T ;  Vendor  and  Purchaser. 
<S=>239. 

I.  NATURE  AND  REQUISITES. 
(C)  TIslMe  and  Notorlona  PoBseaalaB. 
<S=»3I  (Ky.)  Under  Ky.  St  i  2546,  concerning 
notice  to  city  authorities  of  one  claiming  ad- 
versely to  the  dty  where  plaintiff's  grantor  fenc- 
ed a  dedicated  street  for  15  years  without  notify- 
ing the  city  authorities,  plaintiff's  title  cannot  be 
sustained  on  the  theory  of  adverse  holding.— 
City  of  Henderson  v.  Teaman,  184  S.  W.  878. 

(B)  Durntton    and    Conttaalty    ot   Possea- 
alon. 

(&=»4 1  (Ky.)  In  an  action  to  quiet  title  of  land 
claimed  by  defendant  city  as  a  dedicated  street 
if  not  a  street  at  the  time  of  appropriation  the 
right  to  claim  by  adverse  possession  will  be  con- 
trolled by  Ky.  St  {  2805,  providing  that  actions 
to  recover  real  property  must  be  brooght  within 
15  vears.— City  of  Henderson  v.  Yeaman,  184 
8.  W.  87& 

iSs»57  rrex.Civ.App.)  Where  plaintiffs  claimed 
title  to  land  by  adverse  possession  under  a  cer- 
tain grant  and  the  jury  found  that  that  grant 
did  not  include  the  lands  sued  for,  the  question 
of  sufficiency  of  time  to  establish  title  by  limi- 
tations was  immateriaL — Crosby  v.  Stevens,  184 
a  W.  705. 

(F)  Hostile  ClkAraoter  ot  Poaaeaalon. 

<S=»7I(3)  (Tex.Civ.App.)  The  three-year  statute 
of  limitations  was  not  available  where  the  por- 
tion claimed  had  been  disposed  of  by  the  as- 
signee of  a  survey  prior  to  the  execution  of  the 
bond  for  title  to  the  one  under  whom  the  adverse 
party  claimed.— Diffie  v.  White,  184  S.  W.  1065. 
<S=382  (Tex.Civ.App.)  That  a  grantee  took  posr 
session  and  held  for  himself  and  his  grantor 
does  not  show  possession  under  color  of  title, 
where  the  grantee's  conveyance  was  not  record- 
ed.—Sweeten  V.  Taylor,  184  S.  W.  693. 

Where  there  was  a  delay  of  over  three  month!^ 
in  recording  a  deed,  the  grantee's  possession  was 
not  under  color  of  title  within  the  five-year  stat- 
ute of  limitations. — Id. 

H.  OPERATION  AND  EFFECT. 

(B)   Title  or  Rlarbt  AcqalreA. 

<g=s>l06(l)  (Tex.Civ.App.)  A  limiUUoti  title 
when  it  matures  is  as  good  as  any  other  title- 
Heard  V.  Bowen,  184  S.  W.  234. 

in.  PLEADING,  EVIDENCE,  TRIAIh 
AND  REVIEW. 

i8=>ll4(l)  (Tex.Civ.App.)  In  action  to  recover 
land  on  title  by  adverse'  claim  and  occupahcr. 
evidence  held  to  support  verdict  for  plaintiffs.— 
Houston  Oil  Co.  of  Texas  v.  Jones.  184  S.  W. 
611. 

AFFIDAVITS. 

See  Attachment,  4s>125;  Continuance,  ^=»46: 
Depositions;    Replevin,  «»27:    Trial,    «= 

AGENCY. 

See  Principal  and  Agent 


See  Contracts. 
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_  AGRICULTURE. 

See  Waters  and  Water  GouiBea,  ^33254. 

ALCOHOL. 

See  Intoxicating  Liquors,  ®=»134. 

ALIBL 

See  Criminal  Law,  «5>775. 

ALIMONY. 

See  Divorce.  <8=»215-286. 

ALLOWANCE 

See  Bzecntors  and  Adminiatratora,  ^=9182. 

ALTERATION  OF  INSTRUMENT^. 

See  Bills  and  Notes,  «=»378;  Principal  and 
Surety,  ®=»39,  100,  101;  Reformation  of  In- 
struments. 

^=>9  .(Tex.CiT.App.)  Where  a  note  was  attach- 
ed wiUiout  line  or  perforation  to  a  conditional 
contract  of  sale,  its  subsequent  detachment  and 
negotiation  was  an  alteration  avoiding  the  note 
in  the  hands  of  an  innocent  purchaser  for  value. 
—Spencer  v.  Tripplett,  184  S.  W.  712. 
«=39  (Tex.Civ.App.)  Where  the  plaintitPs  as- 
Bixnor  and  defendant,  parties  to  a  contract  or  or- 
der with  a  note  attached,  intended  and  under- 
stood that  the  note  was  not  to  he  detached,  its 
detachment  for  the  purpose  of  negotiations  was 
a  material'  "alteration"'  of  the  note.— Landon 
V.  Halcomb,  184  S.  W.  1098. 
®=>23  (Mo.)  Where  a  deed  of  trust  recited  that 
$30,000  was  the  purchase  money  of  the  lands 
conveyed  in  trust,  indorsement  of  payment  np- 
on  the  note  evidencing  such  indebtedness,  so  as 
to  void  the  instrument  for  alteration,  did  not 
extinguish  the  original  indebtedness  for  which 
the  note  was  given.— Bobb  v.  Taylor,  184  S.  W. 
1028. 

«=327(S)  (Tex.CiT.App.)  The  burden  is  on  one 
offering  an  altered  or  mntilated  writing  to  ex- 
plain its  condition  before  it  is  admissible  in  evi- 
dence.— Kerbow  v.  Wooldridge,  184  S.  W.  746. 
$=»29  (Tex.Civ.App.)  Evidence  held  to  show 
that  interUueations  in  a  contract  were  made  by 
the  defendant,  who  denied  it,  and  were  of  date 
concurrent  with  the  contract.— Lester  T.  Hut- 
son,  184  S.  W.  268. 

AMBIGUITIES. 

See  XMdence,  «=»450,  462. 

AMENDMENT. 

See  Appeal  and  Brror,  «=»655,  1041 ;  Elections, 
«=>288 ;  Pleading.  «=>245,  267 ;  Process,  «=> 
164 ;  Railroads.  ^=>ld ;  Removal  of  Causes ; 
Statutes,  <&=>230. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  «=»58 :  Courts,  <8=»120- 
122,  231 ;    Justices  of  the  Peace.  «=s>44. 

ANIMALS. 

See  Evidence,  ®=»13;  Master  and  Servant,  4=» 

238;  Railroads,  «=»407^4e. 
^=920(6)  (Ky.)  An  agister  having  a  personal 
judgment  and  a  lien  for  the  keeping  of  stock,  if 
holmng  it  as  agent  for  the  commissioner  to  sell, 
might  turn  it  over  to  the  commissioner,  and,  if 
holding  it  as  an  individual  and  unable  to  keep 
i<t,  might  apply  to  the  court  to  make  other  pro- 
Tision  for  its  keep. — ^Barker  v.  Illinois  Surety 
Co.,  184  S.  W.  377. 

^s>33  (Ark.)  Where  defendant's  mules,  while 
stabled  in  plaintiff's  bam,  carried  disease  to 
plaintifTs  horses. defendants  were  not  liable  un- 


less they  knew,  or  were  charged  with  knowledge, 
of  the  condition  of  the  mules.— M.  C.  Brown  & 
Co.  v.  Bennett,  184  S.  W.  35. 

ANNEXATION. 

See  Drains,  ^=s>15. 

ANSWER. 

See  Pleading,  <8=»127. 

ANTI-TRUST  LAW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  (Certiorari ;   Courts,  «=»202,  231 ;   Criminal 

Law,  «=»1004-n84. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

t.  NATURE  AND  FORM  OF  REMEDY. 

<S=»I4(4)  (Ark.)  Under  Kirby's  Dig.  {  1225, 
touching  cross-appeals,  a  defendant's  appeal 
from  the  portion  ol  a  decree  relating  to  his  con- 
troversy with  M.,  which  was  separate  from  the 
controversy  between  plaintiffs  and  Ml,  did  not 
enable  plaintiffs  to  bring  up  thoir  onse  by  cross- 
appeal.— Shapard  V.  Mixon,  184  S.  W.  399. 

HI.  DECI8IOHB  REVXEWABUS. 

(C)  Amount  or  Valne  In  Controversy. 

<©=358  (l'e3;.C?iv.App.)  The  Court  of  Civil  Ap- 
peals iias  jurisdiction  on  appeal  from  a  judg- 
ment of  the  county  court  in  an  action  begun  be- 
fore a  justice  of  the  peace  to  recover  ?f)3  and 
general  relief  under  which  interest  exceeding  $.'> 
could  be  awarded. — International  &  G.  N.  Ry. 
Co.  V.  Perkins,  184  S.  W.  725. 

The  Court  of  Civil  Appeals  has  jurisdiction 
of  an  appeal  from  a  county  court  judprment  on 
appeal  from  the  justice  of  the  peace  m  an  ac- 
tion for  a  sum  and  interest  whicli  would  amount 
to  more  than  $1()0,  though  plaintiff  waived  a 
portion  of  interest. — Id. 

(D)   FlnaUty  of  Determination. 

<3s»79  (1)  (Tex.  Civ.  App.)  Under  Vemoa's 
tjayles'  Ann.  CSv.  St.  1914,  art.  1997,  there  is 
no  appealable  final  judgment  in  an  action 
against  several  defendants  until  it  is  finally  dis- 
posed of  as  to  all  of  them.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Atlantic  Fruit  Distributors,  184  S. 
W.  294. 

Where  an  action  against  two  defendants  and 
a  cross-action  against  a  railway  were  tried  to- 
gether, there  can  be  no  appeal  from  a  judgment 
against  the  railway  until  final  judgment  was 
rendered  as  to  both  defendants.— Id. 
<e=s79(2)  (Tex.CSv.App.)  EVom  the  order  of  dis- 
missal of  plaintiff's  suit  as  to  part  of  defend- 
ants and  the  judgment  after  trial  against  de- 
fendant N.,  held,  as  regards  there  being  a  final 
judgment,  giving  the  appellate  court  jurisdic- 
tion, that  dismissal  as  to  all  but  N.  was  plain- 
ly and  necessarily  implied. — Nunea  y.  McElroy, 
184  S.  W.  531. 

<S=380(1)  (Tex.Civ.  App.)  Relative  to  the  judg- 
ment disposing  of  all  the  subject-matter,  giving 
the  appellate  court  jurisdiction,  amendment  of 
the  petition  reducing  the  land  claimed  of  itself 
eliminates  all  other  lands. — Nunez  v.  McElroy, 
184  S.  W.  531. 

The  cross-action  of  defendant  for  the  land 
sued  for  by  plaintiff  is  by  necessary  implication 
disposed  of  and  adjudicated  against  iiim  by  the 
judt^ment  for  plaintiff  therefor. — Id. 

Disposition  of  any  cross-action  pleaded  by 
defendants  as  to  whom  he  dismissed  his  suit  is 
essential  to  finality  of  the  decree  or  judgment. 
—Id. 

There  is  an  implied  disposition,  by  diacontinu- 
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ance  or  dismiasal,  of  the  the  other  defendants' 

cross-action,  in  the  order  that  plaintiff's  suit 
yt&a  dismissed  as  to  them,  "and  that  tliis  cause 
stand  for  trial  with  M.  as  plaintiff,  and  N.  as 
defendant."— Id. 

Whether  dismissal  of  the  cross-action  of  de- 
fendants, as  to  whom  plaintiff  dismissed  his 
suit,  was  rightful,  is  immaterial,  relatively  to 
there  having  been  a  disposition  of  the  issue, 
making  the  judgment  final,  and  so  giving  the 
appellate  court  jurisdiction.— Id. 

V.  PBESENTATION  AITD  BESEKVA- 

TIOM  IN  LOVTER  COURT  OF 

GBOVKDS  OF  REVIEW. 

(A)  !■■««•  and  <iaeatlonB  In  Loiver  Covrt. 

4s»l7l(l)  (Mo.)  In  action  on  bond  of  contrac- 
tor, where  the  sole  issue  made  was  the  sufficien- 
cy of  the  architect's  certificates  to  justify  pay- 
ment, the  sufficiency  of  petition  to  state  cause  of 
action  was  not  open  on  appeal. — Southern  Real 
Estate  &  Financial  Co.  v.  Bankers'  Surety  Co., 
1S4  S.  W.  1030. 

4=>I73(1)  (Mo.App.)  In  action  on  contractor's 
bond  for  material  furnished  to  contractor  for 
city  work,  defendant's  failure  to  plead  subletting 
of  part  of  work  in  violation  of  contract  estop- 
ped defendant  from  insisting  upon  such  ground 
on  appeal.— City  of  St  Louis  v.  McCully  Const. 
Co.,  184  S.  W.  939. 

(B)  Objeetlons  an<l  Motions,  nnd  Rallnsrs 

Tbereon. 

«=sl85(l)  (Mo.)  Question  of  jurisdiction  may 
be  raised  for  first  time  on  appeal;  Rev.  St 
1909,  SS  1848,  1860.  1851,  2081,  not  being  ap- 
plicable.— John  McMenamy  Investment  &  Re»l 
Estate  Co,  v.  Stillwell  Catering  Co.,  184  S.  W. 
467. 

<8s»l85<l)  (Tex.CiT.App.)  The  jurisdiction  of 
the  justice  of  the  peace  over  a  claim  for  attach- 
ed property  can  be  questioned  by  assignment  of 
error  to  the  judgment  of  the  county  court  on 
appeal  from  a  justice  of  the  peace.— Fuller  Has- 
na  &  Co.  V.  Rogers,  184  S.  W.  322. 
4=>I88  (Tez.Civ.App.)  Sufficiency  of  service 
will  not  be  considered  on  appeal  where  not  rais- 
ed in  the  motion  to  set  aside  a  default  nor  in  the 
answer.— Miller  v.  First  State  Bank  &  Trust 
Co.  of  Santa  Anna,  184  S.  W.  614. 
«8=»I93(1)  (Mo.)  Under  Rev.  St  1909,  i  2119, 
in  an  action  on  the  bond  of  a  building  contrac- 
tor, failure  of  the  petition  to  sufficiently  state 
that  payments  to  the  contractor  were  made  up- 
on architect's  certificates  should  be  raised  by 
the  surety  by  demurrer,  otherwise  it  was  not 
open  on  appeal. — Southern  Real  Estate  &  Finan- 
cial Co.  V.  Bankers'  Surety  Co.,  184  S.  W. 
1030. 

4s>l93(9)  (Mo.)  Where  the  petition  states  no 
cause  of  action,  the  point  may  be  raised  in  Ae 
Supreme  Court  for  the  first  time. — Wolf  v.  Har- 
ris, 184  S.  W.  1139. 

4s>l96(Mo.)  A  party  cannot,  on  appeal,  avail 
himself  of  error  in  overruling  his  motion  to 
strike  an  amended  petition  from  the  files  as 
constituting  a  departure,  where  he  waived  such 
error  by  answering  to  the  merits  andgoing  to 
trial.— Schroeder  v.  Edwards,  184  S.  W.  1()8. 

«=>I99  (Ky.)  Under  Civ.  Code  Prac.  M  616, 
S17,  and  section  518,  subsec.  3,  an  appeal  from 
premature  submission  of  the  case  would  be  dis- 
missed, where  the  appellants  bad  not  attempted 
to  correct  the  <derical  misprision  in  the  court 
below  before  appealing.— Jones  r.  Hazard  Dean 
Coal  Ca,  184  S.  W.  1131. 

<=9204(1)_  (Mo.App.)  Obpection  to  evidence  not 
made  during  the  trial  will  not  be  considered  on 
appeal.— Perry  v.  Reed,  184  S.  W.  902. 

«=>209(4)  (Ark.)  Objection  to  lack  of  proof  ot 
title  cannot  be  made  for  the  first  time  upon  ap- 

ril.— Yazoo  A  M.  V.  B.  Co.  T.  Solomon,  184 
W.  418» 


4^215(1)  (AA)  In  •errant's  aetlon,  the  em- 
ployer, which  desired  that  an  instruction  on  safe 
place  to  work  should  contain  the  qualification 
of  the  doctrine  of  assumed  risk,  should  have  ob- 
jected to  the  instruction  below. — Wisconsin  & 
Arkansas  Lumber  Co.  v.  Irons,  184  S.  W.  436. 

<S»2I6(1)  (Tex.Civ.App.)  Where  an  instmction 
is  erroneous,  appellant  need  not  request  a  cor- 
rect charge,  but  under  the  statutes  the  party 
aggrieved  need  only  except  pointing  oat  the  de- 
fects and  reserve  objection  by  proper  bill  of 
exceptions. — Kansas  City,  M.  &  O.  By.  Co.  v. 
Russell.  184  S.  W.  299. 

<S=>2I6(1)  (Tez.Civ.App.)  In  the  appellate  court 
defendant  could  not  complain  of  an  omission 
from  an  instruction,  in  the  absence  of  a  request- 
ed instruction  thereon. — St  Louis  Sonthwest- 
em  By.  Co.  of  Texas  t.  Kerr,  184  S.  W.  1058. 
«=5>2I6(2)  (Tex.Civ.App.)  Where  the  court  prop- 
erly submitted  a  question  of  fact  to  the  jury, 
a  party  who  requested  no  instructions  supplying 
omissions  in  the  charge  given  and  made  no  ob- 
jections cannot  complain  of  such  omissions  on 
appeal.— Heard  v.  Bowen,  184  S.  W.  234. 
«=>2l8a)  (Tex.aT.Appt)  Where  a  party  fafl- 
ed,  on  rendition  of  a  verdict  by  11  jurors,  to  ob- 
ject to  their  fallore  to  sign  the  Tenlict,  it  could 
not,  for  the  first  time  on  appeal,  complain  there- 
of, if  it  was  error.— Crosby  t.  SteTens,  184  S. 
W.  705. 

<=323l(5)  (Mo.App.)  Where  there  was  merely 
a  general  objection  to  testimony  defendant  could 
not  complain  on  appeal  that  the  testimony  was 
hearsay. — Ryley-Wilson  Grocer  C3o.  t.  St  Louis 
&  S.  F.  R.  Co.,  184  S.  W.  915. 

«E3236(2)  (Tex.CST.App.)  If  plaintiff  desired  to 
amend  his  motion  against  a  sheriff  liefore  the 
court  sustained  defendant's  demurrer  thereto, 
he  should  hsTe  requested  court's  permission  to 
amend,  and  npon  refusal  should  have  reserved 
a  bill  of  exception. — ^Peck  v.  Mlurphy  te  Bolanz, 
184  S.  W.  64Q. 

«==>237(6)  (Tex.Civ.App.)  To  predicate  error  on 
the  refusal  to  set  aside  a  finding  of  the  jary, 
there  must  be  a  motion  to  set  aside. — Houston, 
E.  &  W.  T.  By.  Co.  t.  Hooper,  184  S.  W.  347. 

«s»237(6)  (Tex.CiT.App.)  In  the  absence  of  a 
motion  to  set  aside  the  jury's  findings,  an  as- 
signment of  error  based  on  the  insufficiency  of 
the  evidence  to  support  them  will  not  be  con- 
sidered.- Texas  &  N.  O.  R.  Co.  v.  Weems.  184 
8.  W.  1103. 

(C)  Bxe«ptlOBS. 

^=3273(5)  (Tex.Civ.App.)  Where  an  instruction 
embodies  several  propositions  of  law,  some  of 
which  are  accurate  and  not  subject  to  objection, 
a  general  exception  is  insufficient  to  raise  the 
propriety  of  a  particular  portion  of  the  inatrac- 
don.— Lester  v.  Hutson,  184  S.  W.  268^ 

(D)   Motions  for  Hfw  Trtnl. 

i8=>282  (Tex.av.App.)  Wliere  a  case  ia  tried 
without  a  jury,  motion  for  new  trial  ia  not  pre- 
requisite td  perfection  of  appeal. — Rockdale 
Mercantile  Co.  v.  Brown  Shoe  Co.,  184  S.  W. 
281. 

«R>294(1)  (Xex.av.Anp.)  Where  a  party  de- 
sires review  of  the  judge  s  conclusion,  he  should 
call  attention  to  alleged  insufficiency  of  evi- 
dence in  a  motion  for  new  triaL — North  Ameri- 
can Ins.  Co.  v.  Jenkins,  184  8.  W.  307. 

®=»30l  CSIo.App.)  Where  a  motion  for  new 
trial  does  not  suggest  that  testimony  has  been 
improperly  excluded,  that  question  cannot  be 
considered  on  appeaL — Perry  y.  Beed,  184  S.  W. 
002. 

$s»30l  (Tex.Civ.App.)  Objection  to  description 
in  power  of  attorney  offered  in  evidence,  n>it 
presented  in  motion  for  new  trial,  cannot  be 
considered  on  appeal. — Keppler  T.  Texas  Lxun- 
b«r  Mfgi  Co.,  184  S.  W.  353. 
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vn.  REQinsrTBB  aka  PRoosBDnrcts 

FOR  TRAITSFER  OF  OATTSE. 

(A)  Time   of  Tak{tna[   ProeeedlBsa. 

<8=>338(2)  (AA.)  Act  Feb.  27,  1916  (Law* 
1915,  p.  206),  amending  Kirby'a  Dig.  i  1199, 
tooching  the  time  for  appeals,  b;  shortening  it 
from  12  to  d  months,  fixea  6  months  after  the 
passing  of  the  statute  aa  the  fnll  limit  for  all 
appeals,  bnt  does  not  apply  to  judgments  ren- 
dered before  it  went  Into  effect,  where  the  un- 
expired time  under  the  old  statute  is  leas  than 
6  months.— Shaperd  y.  Mizon,  184  S.  W.  399. 

(D)   "Writ  oC  Brror,  Cttailon,  or  Ifottoe. 

€=>407(1)  (Tex.Civ.App.)  A  court  of  Civfl  Ap- 
peals has  no  jurisdiction  to  entertain  a  writ  of 
error,  unless  citation  has  been  legally  served  on 
the  defendant  in  error  or  sernce  accepted. — 
Webster  T.  International  ft  G.  N.  By.  Co.,  181 S. 
W.  295. 

IX.  SITFEBBEDEAS  OB  STAT  OF  PBO- 

OEEDnrOS. 

^=>485(1)  (K7.)  The  effect  of  a  supersedeas  is 
to  preserve  the  status  in  quo  pen£ng  the  ap- 
peal; it  is  not  retroactive,  and  does  not  undo 
what  has  already  been  done,  and  destroys  no 
rights  acquired  by  thejudgment,  but  merely  sus- 
pends those  rights. — Barker  v.  Illinois  surety 
Co.,  IS*  8.  W.  377. 

X.  XtEOOBD  AKD  PROGEEDIHOS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Slio-vra  by  Record. 

«=>493  (Tcx.Civ.App.)  Where  the  record  con- 
tains no  citation  showing  due  service  or  an  ap- 
pearance by  defendant,  judgment  by  default 
will  be  reversed  on  appeal,  though  the  judgment 
contains  a  recital  that  defendant  was  duly 
served.— Gilles  v.  Miners'  Bank  of  (Jarterville, 
Mo.,  184  S.  W.  284. 

«=»499(4)  (Tex.Civ.App.)  Where  the  bills  of  ex- 
ception did  not  show  tnat  the  court's  attention 
was  called  to  objections  to  charges  or  requests 
offered,  before  the  main  charge  was  submitted, 
assignments  based  thereon  will  not  be  consider- 
ed.— Heard  v.  Bowen,  184  S.  W.  234. 
^=>499(4)  (Tex.Civ.App.)  An  assignment  of  er^ 
ror  in  giving  a  peremptory  instruction  will  not 
be  considered  where  the  record  fails  to  show  that 
an  objection  was  made  and  exception  reserved 
in  the  trial  court,  as  required  by  the  statute.— 
Donaldson  v.  McElroy,  184  S.  W.  11(X). 

(B)  Seope  mmA  CoBtentB  of  Record. 

«=>5I8(1)  (Ky.)  To  obtain  a  review  of  a  ruling 
refusing  the  filing  of  a  pleading  tendered,  the 

g leading  must  be  made  part  of  the  record  either 
y  order  of  court  or  bill  of  exceptions.— Hona- 
ton  v.  Commonwealth,  134  8.  W.  388. 

<C)    Ifeeeasltr  of  Bill  of  Exceptions,  Caaoi 
or  Statement  of  Facts. 

<S=>544(1)  (Tex.Civ.App.)  The  court  on  appeal 
cannot  say  that  the  conclusion  reached  by  the 
trial  judge  wa^  erroneous  in  the  absence  of  a 
statement  of  facts. — North  American  Ins.  Co. 
V.  Jenkins,  184  S.  W.  307. 

€=>547(1)  (Tex.Civ.App.)  Krror  cannot  be  pred- 
icated on  the  refusal  of  the  court  to  submit  re- 
quested issues,  not  made  subject  to  proper  as- 
riKnment  of  error,  nor  accompanied  by  proper 
bills  of  exception,  showing  timely  and  proper 
application  to  the  court. for  the  submission  of 
the  requested  issues.— Crosby  y.  Stevens,  184 
S.  W.  705. 

«=954«(4  (Xex.CiTA.pp.)  The  action  of  the 
court,  upon  motion  to  strike  out  evidence, 
should  be  presented  by  biUs  of  exception  in  or- 
der to  be  reviewed.— Crews  v.  Powers,  184  S.  W. 
363. 


i9a9548(S)  (^x.Cir.Appk)  To  take  advantage 
on  appeal  of  the  wrongful  admission  of  evidence 
over  objection,  a  bill  of  exceptions,  duly  ap- 
proved by  the  trial  court,  must  have  been  pre- 
served.—Texas  A  P.  By.  Co.  V.  Baker,  184  8. 
W,  684. 

(D)  C«ntentar  Malcla*.  Mid  aetUemeat  ot 
Case  or  Statement  of  Facts. 

933562  (Tex.Civ.App.)  In  an  action  for  nonde- 
livery of  a  telegram,  the  company  cannot  on 
appeal  question  its  liability  on  the  ground  of 
a  stipulation  limiting  liability  for  an  unrepeat- 
ed  message,  wliere  such  provision  did  not  ap- 
pear :n  the  statement  of  facts. — Western  Union 
Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 
<3s>569(2)  (Tex.Civ.App.)  An  instrument  called 
a  "statement  of  facts,"  not  signed  by  counsel  for 
plaintiff  or  approved  by  the  court,  cannot  be  re- 
garded.—North  American  Ins.  Co.  v.  Jenkins, 
184  S.  W.  307. 

(B)  Altstraets  of  Record. 

€=>58l(3)  (Mo.App.)  Where  neither  the  record 
nor  aintract  of  bill  of  exceptions  show  the  trial 
judge  signed  the  bill,  the  defect  is  fatal. — Mer- 
rill V.  Johnson,  184  S.  W.  1191. 
<S=9582(2)  (Mo.ApT>.)  Under  the  terms  of  rule 
15  of  Courts  of  Appeal  (181  S.  W.  vi)  the  ad- 
missibility of  documentary  evidence  not  set  out 
in  full  in  the  abstract  will  not  be  reviewed. — 
Merrill  v.  Johnson,  184  8.  W.  1191. 

(F)   Maklnir,  Form,  and  Re«alsltea  of 
Transcript  or  Retmrn. 

^=9598  (Ten.Civ.App.)  The  requirement  of 
Bev.  St.  arts.  2109,  2110,  aa  to  the  transcript 
on  appeal,  cannot  be  supplied  by  the  recitation 
in  the  judgment,— Palomas  Land  &  Cattle  Co. 
v.  Good,  184  8.  W.  805. 
(Ss»608(l)  (Tei.Clv.App.)  Under  Bev.  St.  arts. 
2100,  2110,  transcript  on  appeal  from  default 
judgment  against  sureties  on  replevin  bond  held 
not  to  show  the  facts  necessary  to  authorlee  the 
judgment,  and  hence  to  make  no  case  on  appeal. 
—Palomas  Land  &  Cattle  Co.  v.  Good,  184  S. 
W.  805. 

(I)  Defeets,   Oblectlons,   Amendnsent.  and 
Correction. 

«=3655(1)  (Tex.Civ.App.)  Appellee's  motion,  to 
strike  a  paper  filed  in  the  C3ourt  of  Civil  Ap- 
peals, purporting  to  be  the  conclusions  of  fact 
and  of  law  of  the  trial  court,  but  not  made  a 
part  uf  the  transcript,  will  be  granted. — Hester 
V.  Baskin,  184  8.  W.  726. 

(J)  Conclusiveness    and    Bffect,    Impeach- 
Inar  and  Contradicting. 

<3=>662(4)  (Tex.(3iv.App.)  Statement  of  facts 
prepared  by  court,  counsel  having  failed  to 
agree^  cannot  be  called  in  question  as  not  stat- 
ing facts  proven  on  trial. — Keppler  v.  Texas 
Lumber  Mfg.  (>>.,  184  8.  W.  353. 
<S=»664(4)  (Tei.(5iv.App.)  Where  biU  of  excep- 
tions attacking  refusal  to  allow  witness  to  tes- 
tify was  contradicted  by  statement  of  facts 
which  showed  that  witness  did  answer,  state- 
ment will  control.— Missouri,  K.  &  T.  By.  Go. 
of  Texas  V.  Washburn,  184  8.  W,  580. 
«=»665  (Mo.App.)  In  the  absence  of  a  counter 
abstract,  the  Court  of  Appeals  must  accept  that 
of  appellant,  though  if  a  counter  abstract  had 
been  presented  by  respondent,  and  not  agreed  to 
by  appellant,  under  the  statute  the  Court  of 
Appeals  must  send  for  the  bill  of  exceptions. — 
Mckenzie  Carpet  Co.  v.  Leffler,  184  S.  W.  906. 

(K)  Questions  Presented  for  ReTleir. 

^=>67l(7)  (Mo.App.)  Though  on  appeal  defend- 
ant carrier  relied  on  an  alleged  provision  in  the' 
bill  of  lading,  no  effect  can  be  given  the  provi- 
sion where  it  did  not  appear  in  the  abstract — 
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Ryley-Wilaon  Grocer  Co.  y.  St  Louis  &  8.  F. 
R.  Co.,  184  S.  W.  915. 

"&=»690(1)  (Tex.Civ.App.)  A  bill  of  exceptions 
to  the  exclusion  of  evidence,  recitinp  merely 
what  the  evidence  would  have  been,  is  insuffi- 
cient, where  it  fails  to  show  the  materiality  of 
the  testimony,  which  is  apparently  unconnected 
with  the  issnes.— liester  y.  Hutson,  184  S.  W. 
268. 

®=>692(1)  (Tex.Civ.App.)  Assignments  to  sus- 
taining of  objections  to  questions  on  direct  ex- 
amination will  not  be  considered  where  the  bills 
of  exceptions  do  not  show  the  testimony  to  be 
elicited. — Yeatts  v.  St.  Louis  Southwestern  Ky. 
Go.  of  Texas,  184  S.  W.  636. 

The  rule  that  bills  of  exceptions  must  show 
the  testimony  expected  to  be  elicited  does  not 
apply  to  questions  on  cross-examination  or  to 
motion  to  strike  testimony. — Id. 
«=>708  (Tex.Civ.App.)  The  Court  of  Civil  Ap- 
peals cannot  consider  facts  stated  in  the  motion 
for  rehearing,  but  not  shown  by  the  record. — 
Kerbow  v.  Wooldridge,  184  8.  tV.  746. 

(L)  MatterB  Ifot  Apparent  of  Record. 

$=»7I5(2)  (Tex.Civ.App.)  By  direct  provision 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1593,  the  Court  of  Civil  Appeals  has  power  to 
ascertain  by  aSidavit  or  otherwise  such  matters 
of  fact  as  may  be  necessary  to  the  proper  exer- 
cise of  its  jurisdiction.— Webster  v.  Internation- 
al &  0.  N.  Ry.  Co.,  184  S.  W.  295. 

XI.  ASSIGNMZiirT  OF  EBBOBS. 

«=»7I9(8)  (Tex.Civ.App.)  Where  no  attack  was 
made  on  findings  establishing  right  of  recovery 
and  the  evidence  tended  strongly  to  support  the 
findings,  they  will  be  adopted  as  facts,  and 
plaintifTs  judprment  affirmed  in  absence  of  er- 
ror of  law.— Missouri.  K.  &  T.  Ry.  Co.  of  Tex- 
as v.  Washburn,  184  S.  W.  580. 
«=>728(1)  (Tex.Civ.App.)  An  assignment  of  er- 
ror to  exclusion  of  testimony  too  vague  to  show 
what  testimony  was  excluded  cannot  be  consid- 
ered on  appeal. — Cleburne  Peanut  &  Products 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  184 
S.  W.  1070. 

€=>736  (Tex.Civ.App.)  Assignment  of  error 
held  not  entitled  to  consideration,  where  pre- 
senting two  separate  and  unrelated  questi<Hia. — 
Peck  v.  Murphy  &  Bolanz,  184  S.  W.  542. 
9=9739  (Tex.Civ.App.)  Grouping  four  requested 
peremptory  charges  in  one  assignment,  held  not 
objectionable.— Missouri,  K.  &  T.  Ry.  Co.  <rf 
Texas  v.  Wasbbam,  184  S.  W.  680. 
€=>742(1)  (Tex.Civ.App.)  Where  a  proposition 
under  an  assignment  of  error  is  insufficient,  the 
court,  on  appeal  cannot  reframe  It  to  make  it 
fit  the  record,  in  order  to  properly  present  the 
issue.— Lester  v.  Hutson,  184  S.  W.  268. 
«i»742(l)  (Tex.CiT.App.)  Assignment  of  error 
not  including  statement  of  proceedings  suffioient 
to  explain  and  support  the  contention  made,  as 
required  by  rule  31  for  Courts  of  Civil  Appeals 
(142  S.  W.  xiii)  held  not  entitled  to  considera- 
tion.—Peck  V.  Murphy  k  Bolanc,  184  S.  W.  542. 
Assignment  of  error  not  supported  by  any 
statement,  as  required  by  rule  31  for  Courts  of 
Civil  Appeals  (142  S.  W.  xiii),  was  not  entitled 
to  consideration. — Id. 

(3=>742(1)  (Tex.Civ.App.)  Under  the  rules  and 
by  statute,  the  court  cannot  consider  assign- 
ments of  error  not  accompanied  by  a  statement 
of  substantial  matter  mrre  references  to  pages 
in  the  record  being  insufficient. — Foster  Lumber 
Co.  V.  Rodgers,  184  S.  W.  761. 
<Ss3742(4)  (Tex.Civ_App.)  A  statemept  follow- 
ing an  assignment  of  error  complaining  of  the 
admission  of  particular  evidence  is  not  geimane 
where  the  evidence  mentioned  in  the  statement 
is  not  the  same  as  that  specified  in  the  assign- 
ment.—International  &  G.  N,  Ry.  Co.  v.  Vogel, 
184  S.  W.  229. 

4=9742(5)  (Tex.Civ.App.)  An  assignment  based 
on  the  charge  on  the  ground  that  there  was  no 


evidAnee  to  snpport  It,  need  not  be  considered, 
where  tlie  statement  did  not  set  out  the  evi- 
dence.—Heard  v.  Bowen,  184  S.  W.  234. 
^=»742(5)  (Tex.Civ.App.)  An  assigmment  com- 
plaining of  refusal  to  submit  an  issue  cannot  be 
considered  on  appeal,  where  the  statement  mere- 
ly set  forth  that  there  was  abundant  evidence 
to  establish  appdlant's  contention.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Bntberford, 
184  S.  W.  700. 

<&=>743(1)  (Tex.Ciy.App.)  Where  statemenUim- 
der  assi^ments  of  error  made  no  reference  to 
the  portion  of  the  transcript  containing  a  rec- 
ord of  the  error  complained  of,  such  assignments 
could  not  be  considered  not  being  briefed  as 
required  by  the  rules  of  the  Courts  of  Civil  Ap- 
peals.— Texas  Grain  &  Elevator  Co.  v.  Dyer, 
184  S.  W.  1049. 

Under  Acts  33d  Leg.  c.  136,  {  1  (Vemons 
Sayles'  Ann.  Civ.  St.  1914,  art  1612),  and  rules 
SO,  31,  for  the  Courts  of  Civil  Appeals  (142 
S.  W.  xiii),  where  the  statement  under  an  as- 
signment of  error  based  on  the  failure  to  submit 
the  case  upon  special  issues  made  no  reference 
to  the  record,  except  the  expression  "(?ec  defend- 
ants' bill  of  exception.  No.  3),"  such  assigiiment 
was  insufficient  and  could  not  be  considered. 
—Id. 

Xn.  BBIEFS. 

<S=>759  (Tex.Civ.App.)  Under  role  29  for  the 
Courts  of  Civil  Appeals  (142  8.  W.  xii),  re- 
quiring assi^ments  of  error  to  be  copied  in  ap- 
pellant's brief,  an  assignment,  reconatmcted 
from  two  or  three  assignments  of  error  in  tlie 
motion  for  new  trial,  will  not  be  considered. — 
Progressive  Oil  Co.  v.  Crawford,  184  S.  W.  728. 
<©=»76l  (Mo.)  Under  rule  15  (169  S.  W.  ix).  re- 
quiring all  briefs  to  be  printed  and  to  contain, 
apart  from  arguments  and  discussion  of  author- 
ity, a  statement  of  the  points  relied  on,  a  state- 
ment in  the  brief  that  i>ortions  of  the  answer 
stricken  out  were  material,  and  that  such  ac- 
tion was  error,  could  not  be  considered. — Schroe- 
der  V.  Edwards,  1^  S.  W.  108. 
€=3762  (Mo.)  A  i)oint  raised  for  the  first  time 
in  a  reply  brief  is  too  late.— Orchard  y.  Mis- 
souri Lumber  &  Mining  Co.,  184  S.  W.  1138. 
4=»768  (Tex.CivJlpp.)  By  express  provisicMi  of 
Court  of  Civil  Appeals  rule  41  (142  S.  W.  liyt. 
whatever  of  the  statements  in  appellant's  brief 
is  not  contested  will  be  considered  as  acq[oiesced 
in.— Mutual  Film'  Cori>.  v.  Morris  &  Daniel,  184 
S.  W.  1060. 


ZItt.   DISMX8SAI.,  WITHDBA.WAI..  OB 
ABANBONMBNT. 

®=3782  (Mo.)  Appeal  from  order  yacating  ap- 
pointment of  receiver  of  private  bank  will  not 
be  dismissed  on  ground  that  order  appointing 
receiver  entered  after  petition  in  bankruptcy 
against  bank  owner  was  not  within  authority  of 
circuit  court,  in  view  of  Rev.  St  1909,  fS  lOSl- 
1083.— State  ex  rel.  Barker  v.  Sage,  184  S.  W. 
9S4,  992.     ' 

<S=>787  (Tex.Civ.App.)  Want  of  jirosecation 
heid  ground  for  dismissal  of  appeal  in  abaence 
of  fundamental  error  in  the  trial  of  the  canae. 
-Anderson  y.  Engler,  184  S.  W.  309. 

XV.  HBABING    AND    BEHEABIMO. 

€=>8I8  (Mo.)  An  order  of  the  Conrt  of  Appeals, 
made  the  last  day  of  a  term,  continuing  all  mo- 
tions in  cases  ruled  on  on  that  day  to  the  next 
term,  retains  jurisdiction  over  the  case  in  which 
no  motion  for  rehearing  had  been  determined.— 
State  ez  rel.  Logan  v.  EaUson,  184  S.  W.  963. 

XVI.  BBVIBW. 

(A)   Scop«  aBd  BxtMi*  tn  OenevaL 

«=>837('D  (Tex.Civ.App.)  Where  error  is  aa- 
signed  to  the  refusal  of  a  new  trial  because 
the  jury  received  material  communications,  the 
exact  character  of  which  was.  unknown  to  the 
appelLants,  the. court,  oa, appeal,  could  sot  re- 
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view  the  orter,  since  review  woidd  necesMflly 
he  based  on  specnlation. — Crosby  v.  Stevens,  184 
S.  W.  705. 

«=>837(12)  (Mo.)  The  Supreme  Court  can  con- 
sider on  appeal  evidence  in  the  record  errone- 
ously stricken  by  the  trial  court — Bajobr  v. 
Bajohr.  184  S.  W.  76. 

<S=»843(2)  (Tex.C5v.App.)  Where  a  judgment 
must  be  reversed  in  any  event,  an  appellate 
court  will  not  itself  undertake  to  estimate  the 
amount  of  excess  damnfres  in  the  judgment. — Ho- 
nada  v.  Power,  184  S.  W.  798. 
«=854(4)  (Mo.App.)  The  Court  of  Appeals 
cannot  uphold  the  exclusion  of  evidence  because 
obnoxious  to  an  objection  not  made  below. — 
McKenzie  Carpet  Co.  v.  Leffler,  184  S.  W.  906. 
«=>856(2)  (Tenn.)  The  action  of  the  trial  court 
in  erroneously  excluding  evidence  will  not  be 
upheld  because  the  court  can  see  that  it  is  in- 
competent on  some  other  ground  than  that  on 
which  the  objection  was  made;  as  incompetency 
not  objected  to  is  waived. — Middle  Tennessee  R. 
Co.  v.  McMillan,  18*  8.  W.  20. 

(CO  Parttea  Kntltlvd  to  Alleare  Brror. 

<©=>879  (Tex.Civ..\pp.)  A  judgment  against  sev- 
eral will  not  be  disturbed  as  regards  those  de- 
fendants who  did  not  appeal. — Sweeten  v.  Tay- 
lor, 184  S.  W.  693. 

^=880(3)  (Tex.Civ.App.)  A  decree  against  a  de- 
fendant who  did  not  appeal  will  not  be  disturbed 
on  the  appeal  of  the  other  defendants  not  in- 
terested in  that  particular. — ^Ferrell-Miohad  Ab- 
stract &  Title  Co.  V.  McComac,  184  S.  W. 
1081. 

<S=3882(8)  (Tex.Civ.App.)  In  an  action  for  libel, 
defendant  cannot  complain  of  error  in  permit- 
ting plaintiff  to  testify  to  a  fact,  wliere  de- 
fendant introduced  in  evidence  a  newspaper 
publish^  by  it  stating  substantially  the  same 
facts.— Houston  Chronicle  Pub.  Co.  v.  Qninn,  18A 
S.  W.  669. 

<S=»882(8)  (Tex.CiT.App.)  Defendant,  who  had 
proved  the  contents  of  a  letter  of  its  witness  be- 
fore it  was  offered  by  plaintiff  to  show  wit- 
ness' bias  toward  plaintiff,  could  not  complain 
of  its  admission  on  the  ground  of  its  irrele- 
vancy.— Briggs-Weaver  Machinery  Co.  v.  Pratt, 
184  S.  W.  782. 

<@=»882(9)  (Tex.Civ.App.)  Where  plaintiff  on 
cross-examination  of  impeaching  witnesses  elic- 
ited testimony  as  to  particular  incidents,  be 
cannot  complain  that  the  witnesses  on  redirect 
examination  were  permitted  to  give  the  details. 
— ^Yeatts  V.  St  Louis  Southwestern  Ky.  Co.  of 
Texas,  184  S.  W.  636. 

<S=>882(12)  (Tex.Civ.App.)  One  is  precluded 
from  urging  error  in  a  charge  which  is  almost 
a  literal  copy  of  a  special  charge  asked  by  him. 
— Donada  v.  Power,  184  S.  W.  793. 
€=>883  (Mo.App.)  Where  all  the  evidence  was 
received  as  though  an  answer  had  been  filed, 
plaintiff  cannot  complain  that  thereafter  the 
court  refused  to  strike  out  tiie  evidence  because 
of  the  failure  to  file  an  answer  and  gave  de- 
fendant leave  to  file  his  answer.— Senaca  Co.  T. 
Ellison,  184  8.  W.  1177. 

(B)  Presamptlona. 

®=^907(2)  (Ark.)  Where  the  evidence  in  a  suit 
in  the  chancery  court  was  not  preserved  by  bill 
of  exceptions  or  otherwise  the  Supreme  Court 
on  appeal  must  presume  that  if  any  evidence 
could  have  been  offered  which  would  have  sup- 
ported the  decree  rendered,  such  evidence  was  in 
fact  heard.— Hicks  v.  Hicks,  184  S.  W.  416. 
«=>907(3)  (Tex.Civ.App.)  Where  there  is  no 
statement  of  facts  in  the  record,  it  must  be 
presumed  that  the  evidence  justified  the  verdict. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Elias, 
184  S.  W.  312. 

<3=»927(5)  (Mo.App.)  In  ruling  on  defendant's 
demurrer  to  the  evidence,  the  appellate  court 


must  draw  every  legitimate  inference  in  favor 
of  plaintiff  which  evidentiary  facts  and  circum- 
stances will  permit.— Kennish  v.  Safford,  184  S. 
W.  928. 

®a»927(7)  (Mo.App.)  On  appeal  from  a  direct- 
ed verdict  for  tlie  defendant,  every  inference  of 
tact  justified  by  the  evidence  was  to  be  made 
in  favor  of  plidntlff.— Hawley  v.  Lusk,  184  8, 
W.  1173. 

«=»930(2)  (Tex.Civ.App.)  It  will  be  presumed 
on  appeal  that  the  jury  followed  instructions  as 
to  what  they  must  find  before  finding  verdict 
against  defendant. — Cattlemen's  Trust  Co.  r. 
Blasingame,  184  S.  W.  574. 
<8=»93«(3)  (Tex.C!lv.App.)  Where  no  findings  of 
fact  were  filed  in  trial  court,  appellate  court 
must  assume  that  all  issues  of  fact  were  re- 
solved in  favor  of  appellee. — Corbin  v.  Booker, 
184  S.  W.  696. 

<5=9933(1)  frex.CIv.App.)  Although  .«nring  a 
trial  the  trial  judge  was  taken  sick,  but  there 
is  no  admission  in  the  bill  of  exceptions  or  proof 
that  he  was  too  iU  intelligently  to  pass  upon  a 
motion  for  new  trial,  it  will  be  presumed  that 
he  was  not— Crosby  v.  Stevens,  184  S.  W.  708. 
<S=>933(5)  (Tex.Civ.App.)  Where  on  appeal 
from  a  judgment  overruling  a  motion  for  a  new 
trial,  the  record  shows  no  testimony  taken  as 
to  facts  not  supported  by  affidavits  accompany- 
ing the  motion,  it  wUl  be  presumed  that  the 
court  was  correct  in  overruling  the  motion.— 
Crosby  v.  Stevens,  184  8.  W.  706. 
<S=934(1)  (Tex.Civ.App.)  On  appeal  every  rea- 
sonable intendment  wiU  be  indulged  to  support 
the  judgipent  below.— Texas  &  N.  O.  R.  Co.  v. 
Marshall  &  Marshall,  184  8.  W.  643. 
«=>934(2)  (Tex.Civ.App.)  While  statement  of 
facts  might  be  consulted  to  sustain  judgment 
where  issue  had  not  been  submitted  to  jury,  it 
cannot  be  done  where  the  issue  was  submitted. — 
Indiana  Co-op.  Canal  Co.  v.  Gray,  184  8.  W. 
242. 

<S=>934(2)  (Tex.Civ.App.)  By  direct  provision 
of  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1986,  where  the  ease  is  submitted  on  special 
issues,  an  issue,  not  submitted  and  not  request- 
ed by  a  party,  must  be  deemed  to  have  been 
found  so  as  to  support  the  judgment,  if  there 
was  evidence  to  sustain  such  a  finding. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Norris,  184 
S.  W.  261. 

«=s>934(2)  (Tex.Civ.App.)  In  view  of  Rev.  St 
art.  1985,  where  there  was  sufficient  evidence  to 
show  the  negligence  relied  on  was  the  proxi- 
mate cause,  judgment  will  be  upheld  though 
jury  did  not  so  find  and  judgment  recited  it 
was  based  solely  on  their  findings. — Postex  (Cot- 
ton Mill  Co.  V.  McCamy,  IBi  S.  W.  B6». 
«=i>934(2)  (Tex.Oiv.App.)  Every  reasonable  pre- 
sumption must  be  indulged  in  favor  of  the  judg- 
ment rendered,  and  a  special  verdict  should  be 
liberally  construed  in  order  to  sustain  it — Mis- 
souri. K.  &  T.  By.  C!o.  of  Texas  v.  Pace,  184 
S.  W.  1051. 

(V)  Discretion  of  Lower  Court. 

^9960(1)  (Tex.  Civ.  App.)  Tie  action  of  the 
court  in  sustaining  a  demurrer  to  a  motion 
without  argument  and  refusal  to  allow  argu- 
ment as  to  exceptions  to  a  special  answer  will 
not  be  reviewed,  unless  abuse  of  discretion  is 
shown.— Peck  v.  Murphy  ft  Bolanz,  184  S.  W. 
542. 

<S=>966(1)  (Mo.App.)  The  denial  of  defendant's 
request  for  continuance  does  not  constitute  re- 
versible error,  unless  it  was  an  abuse  of  dis- 
cretion.— Bank  of  Raymondville  v.  National 
Safe  &  Lock  Co.,  184  S.  W.  1176. 
<&=3979(5)  (Mo.App.)  The  act  of  the  trial  court 
in  setting  aside  a  verdict  for  excess  of  dam- 
ages will  not  be  reviewed  on  appeal,  unless 
abuse  of  discretion  appears. — State  ex  rel. 
O'Donnell  v.  Boepple,  184  S.  W.  1166. 
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(O)  dveatloBB  of  Faet>  Verdletat  an*  Flad- 

«=»994(^  (Tfex.CiT.App.)  Credibility  of  wit- 
nesses giTini;  testimony  supporting  plaintiff's  al- 
leeationE  held  for  the  jury,  and  not  for  an  ap- 
pellate court. — Galveston,  H.  &  S.  A.  Ry.  Ck>. 
V.  Moses,  184  S.  W.  327. 
«=3lOOI(l)  (Tex.Civ.App.)  Where  there  is  evi- 
dence in  support  of  the  verdict,  it  will  not  be 
disturbed  on  appeaL — Zavala  Land  &  Water 
Co.  v.  Tolbert,  184  S.  W.  523. 
•=3 1 00 1(1)  (Tex.Civ.App.)  In  action  to  recover 
land  on  title  by  adverse  claim  and  occupancy, 
jury's  finding  of  ten  years'  continuous  posses- 
sion will  not  be  disturbed  on  appeal,  where  sup- 
ported by  competent  testimony. — Ilouston  Oil 
Co.  of  Texas  v.  Jones,  184  S.  W.  611. 
«s>l002  (Tex.Civ.App.)  It  is  not  the  province 
of  the  court  on  appeal  to  resolve  a  conflict  in 
the  evidence  as  to  a  question  of  fact — Crosby 
V.  Stevens,  184  S.  W.  706. 
<S=3l002  (Tex.Civ.App.)  A  verdict  on  conflict- 
ing evidence  will  not  be  disturbed. — ^Newman  ▼. 
Davis,  184  8.  W.  1078. 

«=>I003  (Tex.Civ.App.)  On  appeal  a  verdict 
cannot  be  disturbed  because  against  the  greater 
preponderance  of  the  evidence. — International  & 
G.  N.  Ry.  Co.  V.  Vogel,  184  S.  W.  229. 
«=>I004(1)  (Ky.)  A  verdict  finding  the  profits 
of  a  business  in  an  amount  flagrantly  against 
the  weight  of  evidence,  will  be  reversed.— Wick- 
Ijffe  Mfg.  Co.  V.  Wilson,  184  S.  W.  886. 

($=9 1004(1)  (Tex.Civ.App.)  A  finding  will  not  be 
disturbed  as  excessive,  unless  the  record  disclos- 
es that  the  jury  abused  its  authority  or  was  un- 
du^  influenced, .  and  the  amount  is  clear^  ex- 
cessive.—Foster  Lumber  Co.  v.  Bodgers,  184  8. 
W.  761, 

^=9 1 008(1)  (Mo.)  Where  the  claim  of  intervener 
to  land  sought  to  be  partitioned  was  sulunitted 
to  the  court  without  a  jury  and  without  in- 
structions, the  court's  conclusion  is  binding  on 
appeal.— Kille  v.  Gooch,  184  S.  W.  1158. 

«=9l008(l)  (Tex.Civ.App.)  A  finding  involved 
in  a  judgment  must  be  treated  with  as  much  def- 
erence as  if  made  by  the  jury. — Texas  &  N.  O. 
E.  Co.  V.  Weems,  184  S.  W.  1103. 

«=>r  009(1)  (Ark.)  The  findings  of  the  chancel- 
lor are  to  be  accepted  unless  against  the  pre- 
ponderance of  the  evidt'Dce. — Union  State  Bank 
of  Shawnee,  Okl.,  v.  First  Nat  Bank  of  Hunts- 
ville,  Ark.,  184  S.  W.  411. 

«=>I009(3)  (Ky.)  A  finding  of  the  chancellor 
will  not  be  disturbed  on  appeal  where  the  proof 
is  contradictory  and  the  mind  is  left  in  doubt. 
-Fields  V.  Couch,  184  S.  W.  894. 

(8=91009(4)  (Ark.)  The  chancellor's  findings  of 
fact  will  not  be  disturbed  on  appeal  unless  tbey 
are  against  the  preponderance  of  the  evidence. — 
Fisher  v.  Kice  Growers'  Bank,  184  S.  W.  36. 

9=>I009(4)  (Mo.)  Even  where  the  findings  of 
the  chancellor  are  slightly  against  the  weight  of 
the  ei^dence,  they  will  not  be  disturbed  on  ap- 
peal except  for  plain  error.— Hnnnell  v,  Zinn, 
184  8.  W,  1154. 

€=9lOIO(l)  (Mo.)  In  a  trial  without  a  jury,  a 
general  finding  will  be  approved  if  it  can  be 
upheld  on  any  substantial  ground. — Orchard  v. 
Missouri  Lumber  &  Mining  Co.,  184  S.  W. 
1138. 

^=9lOIO(l)  (Mo.App.)  Where  a  case  is  tried  by 
the  court  without  a  jur^,  and  no  instructions 
are  asked  or  given,  the  judgment  rendered  will 
not  be  disturbed,  if  supported  by  substantial  evi- 
dence and  consistent  with  any  tenable  theory  of 
Uw.— Sears  v.  Krekel,  184  8.  W.  911. 

«s>IOIC(l)  (Tex.Civ.App.)  The  fact  that  the 
evidence  will  sustain  a  finding  contrary  to  that 
of  the  trial  court  affords  the  appellate  court  no 
sufficient  reason  for  interfering  with  the  finding 
below,  provided  the  evidence  will  also  sustain 
it-Carter  v.  Smith,  184  S.  W.  244 


«»I0I0C1)  (Tex.Civ.AM).)  There  being  evidence 
tending  strongly  to  support  the  finding  that  a 
transaction  was  a  sale,  and  not  a  consigninent 
of  goods,  that  issue  is  not  open  on  appeal.— 
Mayfield  Co.  v.  Harlan  &  Harlan.  184  S.  W. 
313. 

«s»IOIO(l)  (Tex.Civ.App.)  Findings  of  fact  sup- 
ported by  snfBcient  evidence  would  not  be  dis- 
turbed on  appeal- Crews  v.  Powera,  184  S.  W. 
363. 

«s>IOil(l)  (Mo.App.)  A  finding  by  the  trial 
court  on  conflicting  evidence  that  a  materialmai 
unintenticmally  failed  to  enter  a  credit  due  the 
contractor  is  conclusive  on  appeal. — Glencoe 
Lime  &  Cement  Co.  v.  Polar  Wave  Ice  &.  Fuel 
Co.,  184  S.  W.  952. 

<Ss»IOI5(4)  (VcAppO  Where  the  trial  couit 
set  aside  a  veKUct  (or  excess  of  damages,  the 
appellate  court  will  not  reinstate  it  and  order 
a  remittitur,  as  that  would  invade  the  province 
of  the  jury.— State  ex  reL  O'Donnell  v.  Boepple, 
184  S.  W.  1168. 

i8=9l022(2)  (Mo.App.)  In  sabcontraetor'a  action 
on  contractor's  penal  bond,  referee's  finding  in 
report  approved  by  circuit  court  that  admissions 
in  letters  of  defendant's  president  were  made 
during  joint  liability  of  principal  and  surety, 
supported  by  substantial  evidence,  coald  not  be 
disturbed.— City  of  8t  Louis  t.  McGoUy  Const. 
Co.,  184  S.  W.  939. 

(H)   Harmleu  Brror. 

«=3l029  (Mo.App.)  Where  the  appellant's  own 
evidence  discloses  that  he  has  no  cause  of  action, 
errors  assigned  are  of  no  consequence. — Smith  v. 
Rose,  184  8.  W.  910. 

«:»I029  (Tei.OiT.App.)  (Tourfs  'conrideration 
of  matter  not  covered  by  bill  of  exceptions  held 
not  to  injure  appellee  where  judgment  was  re- 
versible on  other  grounds. — Lockney  State  Bant 
V.  Bolin,  1S4  S.  W.  653. 

^=»I03I(6)  (Mo.App.)  Where  the  court  after 
reading  an  instruction  to  the  jury  corrected  it, 
but  refused  to  read  it  to  them,  the  error  cannot 
be  presumed  to  have  been  cured  by  the  jury 
reading  the  corrected  instruction  after  retiring.-^ 
Murphy  v.  Foster,  184  S.  W.  929. 
<S=»I033(4)  (Tex.Civ.App.)  Refusal  of  peremp- 
tory instruction  as  to  act  of  negligence  on 
which  jury  found  favorably  to  defendant  was 
not  injurious  to  defendant.— Houston,  £.  &  W. 
T.  Ry.  Co.  V.  Hooper,  184  S.  W.  34i. 
«=>li033(5)  (TQx.Civ.App.)  Where  the  court 
might  properljr  have  instructed  the  jury  that 
plaintiffs'  holding  was  adverse,  defendants  can- 
not complain  of  an  instruction  on  that  issae: 
the  jury  having  found  that  plaintiff's'  holding 
was  adverse  and  that  they  had  acquired  a  pre- 
scriptive way.— Heard  v.  Bowen,  184  S.  W. 
234. 

<8=>I033(5)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  shipment,  giving  of  charges,  declar- 
ing that  under  enumerated  circumstances  ver- 
dict should  be  for  shipper,  but  not  declaring  fail- 
ure of  proof  would  require  verdict  for  carrier, 
was  not  error  to  plaintiff's  injury. — Cleburne 
Peanut  &  Products  Co.  v.  Missouri,  K.  &  T.  Bj. 
Co.  of  Texas,  184  S.  W.  1070. 
®=>I033(9)  (Ark.)  A  decree,  giving  appellees 
less  than  they  were  entitled  to,  was  not  erro- 
neous as  to  appellant. — Shapard  ▼.  Mixon,  1^ 
S.  W.  399. 

<S=>I  033(9)  (Tex.Civ.App.)  Where  the  damages 
awarded  did  not  exceed  those  actually  snstained 
by  plaintiff  as  shown  by  other  evidence,  fteU, 
that  defendant  could  not  complain  that  the  jury 
in  assessing  the  value  of  the  land  failed  to 
base  it  on  any  specific  evidence  of  value.— 
Zavala  Land  &  Water  Co.  v.  Tolbert,  184  S. 
W.  523. 

<8=>I036(3)  (Tex.Civ.App.)  In  suit  on  a  note, 
where  the  judgment,  under  the  circumstances, 
was  binding  on  a  bank  not  a  party,  error  of 
the  court  in  declining  to  continue  the  case  to 
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make  the  bank  a  party  was  immaterial.— BHnley 
T.  Wakefield,  184  S.  W.  755. 
(3=3 1039(13)  (Tez.GiT.App.)  Error  in  admitting 
an  altered  contract  under  a  pleading  ol  the  orig- 
inal contract  held  harmless. — Kerbow  v.  Wool- 
dridge,  184  S.  W.  746. 

«=»  1 040(10)  (Tex.Oiv.App.)  Overruling  special 
exception  to  petition  in  trespass  to  ti7  title  for 
failure  to  set  out  Aain  of  title  was  not  preju- 
dicial, where  parties  agreed  at  trial  upon  com- 
mon source  of  title.— Kcppler  v.  Texas  Lumber 
Mfg.  Co.,  184  S.  W.  363. 
<S=>104I(1)  (Tex.Civ.App.)  Where  an  original 
cross-bill,  with  the  trial  amendments  permitted 
to  be  filed,  contained  all  material  aUegatloos 
in  an  offered  amendment,  an  erroneous  ruling 
of  the  trial  court  refusing  to  permit  the  amend- 
ment was  harmless. — Vaden  v.  Buck,  184  S.  W. 
318. 

«=3l045(3)  (Tex.OiT.App.)  OvermUng  of  chal- 
lenge compelling  plaintiff  to  exhaust  peremptory 
challenges  held  not  prejudicial  where  it  did  not 
appear  that  he  was  required  to  accept  an  ob- 
jectionable juror,— Lockney  State  Bank  v.  BoUn, 
184  S.  W.  563. 

«=>f  046(5)  (Ark.)  Where  it  was  in  dispute 
whether  corporation's  treasurer  had  authority  to 
bind  it,  court's  remark  concerning  effect  of  con- 
tract signed  by  him  held  highly  praudicial.— 
Roe  Rice  &  Land  Co.  v.  Strobhart,  184  S.  W. 
461. 

9=>I048(6)  (Tex.Civ.App.)  Cross-examination  of 
witness  based  on  contradictory  testimony  of  an- 
other witness,  while  not  approved,  because  pre- 
senting the  testimony  of  the  impeaching  witness 
to  the  jury  twice,  once  by  deposition,  and  once 
orally,  held  not  so  prejudicial  as  to  warrant  a 
reversal.— Briggs-Weaver  Machinery  Co.  v. 
Pratt,  184  S.  W.  732. 

«=s>l030a)  (Ky.)  Error  in  admitting  evidence 
outside  the  record  to  show  service  of  summona 
is  harmless  in  view  of  Civ.  Code  Prac.  §  756, 
where  the  defendant  was  in  court  at  tbe  hear- 
ing.—Ramey  V.  Franeis,  Day  &  Co.,  184  S.  W. 
380. 

®=>I050(1)  (Mo.App.)  In  action  on  policy  of 
burglary  insurance,  error  of  court  in  roUng  that 
plaintiff  had-  right  to  prove  contents  of  his  safe 
including  uninsured  property  was  harmless  un- 
less the  jury  were  led  to  incorporate  its  value 
in  their  verdict. — Gueringer  v.  Fidehty  &  De- 
posit Co.  of  Maryland,  184  S.  W.  936. 
®=>I050(1)  (Tex.Civ.App.)  Testimony  that  land 
depreciated  $2  per  acre  by  being  burned,  not 
based  on  sales  of  burned  land  but  on  witness' 
opinion  upon  the  estimated  value  of  the  grass, 
was  harmless,  where  the  witness  qualified  to 
give  on  opinion  of  the  value  of  the  grass  de- 
stroyed which  he  estimated  at  $2  per  acre. — Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Hapgood,  184  S.  W. 
1075, 

«=>I050^)  (Mo.App.)  In  a  suit  against  a  dty 
for  injuries  due  to  a  defect  in  a  walk,  introduc- 
tion of  an  ordinance  requiring  a  sidewalk  on 
another  street  was  harmless  error. — Proctor  v. 
City  of  Poplar  Bluff,  184  S.  W.  123. 
<S=>I0SI(1)  (Tex.Civ.App.)  Where  there  was 
abundant  other  evidence  to  establish  plaintiff's 
construction  of  an  equivocal  expression  in  a 
contract  for  the  sale  of  land,  the  erroneous  ad- 
mission of  evidence  of  declaration  by  an  agent 
was  harmless. — Zavala  Land  &  Water  Co.  v. 
Tolbert,  184  S.  W.  523. 

<S=>I05I(1)  (Tex.Civ.App.)  Admitting  evidence 
of  witness  on  former  trial  where  on  second  trial 
witness  was  physically  unable  to  testify,  held 
harmless  error,  where  there  was  abundant  evi- 
dence supporting  finding  aside  from  his  testi- 
mony and  no  indication  of  intention  to  impeach. 
—Houston  Oil  Co.  of  Texas  v.  Jones,  184  S.  W. 
511. 

€=>  1052(5)  (Ark.)  Where  the  jury  awarded  a 
much  less  amount,  erroneous  admission  of  evi- 


dence of  a  price  offered  for  a  horse  that  died 
was  harmless.- M,  C.  Brown  &  Co.  v.  Bennett, 
184  S.  W.  35. 

<&=>I056(2)  (Tex.Civ.App.)  Exclusion  of  testi- 
mony as  to  transactions  of  i^arty  interested 
with  deceased,  and  as  to  the  existence  of  agree- 
ment between  such  parties,  held  harmless,  where 
its  admission  would  not  have  benefited  the  de- 
fendant, who  sought  to  introduce  it. — Lester 
y.  Hutson,  184  S.  W.  268. 
9=9 1 056(4)  CTenn.)  In  statutory  action  fop 
wrongful  killing  of  plaintiff's  husband  on  de- 
fendant's crossing,  exclusion  of  his  admissions 
as  to  his  negligence  and, inattention,  in  view 
of  their  bearing  upon  the  question  of  damages, 
held  prejudicial  error. — ^Middle  Tennessee  R. 
Co.  T.  McMiUan,  184  S.  W.  20. 
<3=»I0S8(1)  (Tex.Giv.App.)  In  suit  for  damages 
to  shipment  of  cattle,  refusal  to  admit  record 
made  by  inspector  at  market  was  not  error, 
where  the  inspector  testified  to  tbe  same  facts 
from  memory. — St  Louis  Southwestern  Ry.  Co. 
of  Texas  v.  Kerr,  184  S,  W.  1058. 
<8=9l058(2)  (Tex.CSr.App.)  Error  in  excluding 
testimony  as  to  the  apparent  sickness  or  health 
of  a  person  held  cured  by  subsequent  testimony 
of  the  same  witness  in  answer  to  a  similar  ques- 
tion.— Yeatts  V.  St.  Louis  Southwestern  By. 
Co.  of  Texas,  184  S.  W.  636. 
«=  1 058(2)  (Tex.Civ.App.)  The  exclusion  of  tes- 
timony already  given  by  witnesses  is  harmless. 
—Cleburne  Peanut  &  Products  Co.  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas,  184  S.  W.  1070. 
<»=»l  060(1)  (Ko.App.)  In  an  action  of  forcible 
entry  and  detainer,  the  opening  statement  by 
counsel  that  he  heard  an  attorney  advise  plain- 
tiff as  to  the  validity  of  his  title,  and  that 
plaintiff  relied  thereon,  was  prejudicial. — Un- 
derwood V.  City  of  Carutfaersville,  184  S.  W. 
486. 

®=>I060(1)  (Mo.App.)  In  an  action  against  a 
city  for  injuries  on  a  defective  sidewalk,  where 
evidence  that  others  had  stumbled  was  admitted 
without  objection  and  gone  into  by  both  sides, 
reference  thereto  by  plaintiff's  counsel  in  dis- 
cussing whether  plaintiff  exercised  ordinary  care 
was  not  reversible  error. — Hawkins  v.  City  of 
Independence,  184  S.  W.  927. 
<S=>I060(3)  (Tex.CaviApp.)  In  action  to  recover 
land  under  adverse  claim  and  occupancy,  al- 
lowing plaintiffs'  counsel  to  state  to  jury  that 
statute  of  limitations  was  suspended  during 
alleged  break  in  continuity  of  possession  held 
harmless  error.— Houston  Oil  Co.  of  Texas  v. 
Jones,  184  a  W.  611. 

<S»I062(1)  (Tex.Civ.App.)  In  suit  against  a 
railroad  for  a  death,  refusal  to  submit  special 
issue  held  harmleBS.- Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Norris,  184  S.  W.  261. 
<&=»I062(1)  (Tex.Civ.App.)  In  salesman's  ac- 
tion for  compensation  under  an  oral  contract, 
error,  if  any,  in  presentation  of  the  issues  omit- 
ting reference  to  the  terms  of  the  written  con- 
tract pleaded  by  defendant  held  harmless,  where 
the  jury  were  asked  whether  plaintiff  had  an 
oral  or  written  contract. — Briggs-Weaver  Ma- 
chinery Co.  V.  Pratt,  184  S.  W.  732. 

<S=JI062(2)  (Tex.Civ.App.)  Where  jury  found 
plaintiff's  wife  was  not  negligent  in  failing  to 
supply  herself  with  suitable  clothing  for  the 
trip  on  which  she  contracted  cold  from  poorly 
heated  car,  refusal  to  submit  question  whether 
plaintiff  supplied  his  wife  with  sufficient  cloth- 
ing held  barmless. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Rutherford,  184  S.  W.  700. 

<&=3l062(5)  (Tex.Civ.App.)  In  a  suit  against  a 
railroad  for  a  death,  error  in  submitting  the 
issue  whether  the  injuries  received  by  dece- 
dent when  riding  in  the  road's  box  car  con- 
tributed to  cause  his  death  after  he  fell  from 
a  wagon,  held  to  furnish  no  ground  for  rever- 
sal of  judgment  for  plaintiffs. — Missouri,  K.  & 
T.  By.  Co.  of  Texas  t.  Norris,  184  S.  W.  261. 
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«=»I064(1)  (Mo.App.)  Where  It  does  not  appear 
that  appellant's  rights  were  prejudiced  by  an  in- 
struction, it  is  not  error.— Gardiner  v.  McPike, 
184  S.  W.  956. 

«=>I064(1)  (Tex.)  In  passenger's  action  for 
conductor's  threatening  language,  erroneous  in- 
struction that  attempting  to  avoid  payins  fare 
on  train  was  penal,  and  conductor  migiit  so 
state  in  courteous  manner,  held  prejudicial. — 
Carpenter  v.  Trinity  &  B.  V.  Ry.  Co.,  184  S. 
W.  186. 

iS=»l064(l)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  for  injuries  to  plaintiff's  wife,  a 
negress,  passenger  in  a  coach  for  blacks,  when 
assaulted  by  a  white  passenger  therein,  error 
in  an  instruction  as  to  the  road's  duty  under 
the  separate  coach  law  held  harmless.— Texas 
&  P.  Hy.  Co.  T.  Baker,  184  S.  W.  664. 
<S=>I064(1)  (Ter.Civ.App.)  In  suit  for  damages 
to  a  shipment  of  cattle,  instruction  repeating 
all  the  issues  of  negligence  already  submitted  in 
preceding  instructions  gave  undue  emphasis  to 
these  issues,  harmful  to  defendant. — »t.  Louis 
Southwestern  Ky.  Co.  of  Texas  t.  Kerr,  184 
S.  W.  105a 

<&=3l064(l)  (Tex.Civ.App.)  In  an  action  for 
failure  to  deliver  cotton  seed,  instruction,  if  er- 
roneous, as  placing  burden  upon  defendant  to 
show  by  a  preponderance  of  evidence  that  he  did 
not  make  the  contract  of  sale,  held  not  reversi- 
ble error.— Stafford  v.  Patterson  &  Nelson,  184 
S.  W.  1095. 

9=99 1 064(2)  (Tex.  Civ.  App.)  Charge  assuming 
that  there  was  no  evidence  that  deceased  had 
died  of  heart  disease  under  conditions  making 
it  a  partial  defense  to  life  policy  held  harmless, 
where  testimony  was  not  sufficient  to  support 
finding  in  insurer's  favor  on  that  issue.— First 
Texas  State  Ins.  Co.  v.  Bell,  184  S.  "W.  277. 
9=»I066  (Mo.App.)  Instruction  in  pedestrian's 
action  for  injuries  caused  by  defective  sidewalk 
held  harmless  error,  though  permitting  finding 
not  warranted  by  evidence,  where  it  did  require 
finding  of  dangerous  condition  and  knowledge 
thereof.- Proctor  v.  City  of  Poplar  Bluff,  184 
S.  W.  123. 

<e=»l066  (Tex.Civ.App.)  In  view  of  plaintiff's 
evidence,  held,  that  an  instraction  which  did 
not  require  the  jury  to  find  that  the  defendant 
failed  to  stop  the  car  a  reasonable  length  of 
time  for  passengers  to  alight  was  prejudicial 
error. — San  Antonio  Traction  Co.  v.  Cox,  184 
S.  W.  722. 

4s>l067  (Ark.)  In  garnishment  against  the 
purchaser  of  timber  from  defendant,  defendant 
having  admitted  indebtedness  for  work,  but 
denied  the  purchase  of  timber,  refusal  of  gar- 
nishee's requested  instruction  that  if  he  did  not 
purchase  the  timber,  he  was  liable  only  for 
the  amount  admitted,  held  prejudicial  error. — 
Weatherly  v.  Stone,  184  S.  W.  41. 
€=91067  (Tex.Civ.App.)  Error  cannot  be  predi- 
cated on  the  refusal  to  instruct  against  liabili- 
ty of  the  defendant  If  the  contract  terminated 
on  a  certain  date  and  was  not  renewed,  where 
the  evidence  conclusively  established  that  the 
contract  was  renewed. — Lester  v.  Hutson,  184 
S.  W.  268. 

9=9)067  (Tex.Civ.App.)  Refusal  of  special 
charge  was  not  error,  where  it  assembled  same 
facts  submitted  bv  question  for  special  finding. 
—Houston,  E.  &  W.  T.  Ky.  Co.  v.  Hooper,  184 
S.  W.  347. 

«=>I068(4)  (Ky.)_The  erroneous  giving  of  an 
instruction  allowing  punitive  damages  is  not 
prejudicial  prror,  where  the  record  clearly  shows 
no  such  damages  were  allowed. — Perks  v.  Mc- 
Crackcn,  184  S.  W.  891. 

«=>I068(5)  (Tex.Civ.App.)  Where  in  an  action 
for  injuries  to  animals  the  jury  could  not  have 
found  as  they  did,  unless  they  had  found  against 
defendant's  contention  embodied  in  a  refused 
cbarge  that  it  was  not  liable  if  its  employes 
were  not  at  the  scene,  an  assignment  to  the 


reftisal  was  not  sustainable.— International  & 
G.  N.  Ry.  Co.  v.  Vogel,  184  S.  W.  229. 
<a=9l068<5)  (Tex.av.App.)  Where  the  jury 
found  that  the  whole  of  land  claimed  by  the 
wife  as  exempt  from  the  bnsband'a  creditors 
had  been  paid  for  with  her  separate  funds,  it 
was  not  prejudicial  error  to  refuse  to  submit 
the  issue  of  the  proportion  paid  by  the  wife. — 
Amend  v,  Jahns,  184  S.  W.»  729. 
«=3>I069<1)  (Tex.Civ.App.)  Where  the  case  is 
one  calling  for  «  peremptory  instraction  in  fa- 
vor of  appellee,  error  in  respect  to  misconduct 
of  a  juror  is  harmless. — Pridgen  v<  Cook.  181 
S.  W.  713. 

«=»I070(2)  (Tex.av.App.)  Where  the  judg- 
ment may  be  sufficiently  supported  by  three 
unassailed  special  findings  of  the  jury,  •  fourth 
finding,  though  it  might  be  erroneous,  is  not 
fundamental  error  and  does  not  require  re- 
versal.—Lone  Star  Ins.  Union  t.  Bramian,  184 
S.  W.  691. 

<8=>I072  (Tex.Civ.App.)  Error  in  striking  out 
and  refusing  to  consider  appellant's  moti<Hi  for 
ne^  trial  was  harmless,  where  the  _  case  went 
off  on  demurrers  to  appellant's  petition  or  mo- 
tion and  no  motion  for  a  new  trial  was  essen- 
tial to  review  on  appeal. — Peck  y.  Murphy  k 
Bolanz,  184  S.  W.  542. 

(I)    Brror  TVatved  In   Appellate   Court. 

€=»I079  (Tex.Civ.App.)  The  excessiveneaa  of 
an  award  of  damages  for  nraideliTery  of  a  tele- 
gram cannot  be  considered  on  appeal,  wliere 
the  appellant's  brief  did  not  present  that  as- 
signment in  proper  manner. — Western  Union 
Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 

(K)  Sabaequent  Appeal*. 

9=»I096(1)  (Mo.)  On  appeal  from  an  order 
denying  new  trial,  after  entry  of  judgment  in 
obedience  to  the  mandate  of  the  appellate  court 
specifically  requiring  a  certain  judgment  to  be 
entered,  the  only  question  for  review  ia  whether 
the  mandate  was  complied  with. — Meyer  v. 
Bobb,  184  S.  W.  105. 

XVn.  DETERldNATION  AND  DI8PO- 
BinOH  OF  OAVSE.. 

(B)   Anrmaiice. 

€=>II26  .(Tex.CivJ^pp.)  Where  no  appeal  ia  per- 
fected against  a  defendant,  a  judgment  in  it^ 
favor  will  be  affirmed  upon  motion. — Foster 
Lumber  Co.  v.  Rodgers,  184  S.  W.  761. 
<S=>M32  (Tex.Civ.App.)  A  judgment  of  the 
county  court  on  appeal  from  a  justice  conrt's 
judgment,  adding  a  penalty  and  items  in  ex- 
cess of  the  amount  witliin  the  jurisdiction  o( 
the  justice  court,  was  invalid ;  but  it  could  be 
reformed  and  affirmed  on  appeal  to  the  Court 
of  Civil  Appeals.— North  American  Ina.  Co.  v. 
Jenkins.  184  S.  W.  307. 

(O)  ModlllcatloB. 

i3=3ll5i(2)  (Tex.CivJk.pp.)  Error  in  allovin; 
damages  barred  by  a  statute  of  limitations  may 
be  corrected  by  an  appellate  court  without  re- 
manding the  case. — Donada  v.  Power,  184  S.  W. 

793. 

(D)   RcTersal. 

«=»  1170(1)  fTex.Civ.App.)  Though  another  was 
Improperly  joined  as  defendant,  yet  JudRment 
having  been  rendered  against  defendant  alonr. 
and  plaintiff  not  having  appealed  therefrom 
improper  joinder  was  not  ground  for  revervai 
under  rule  62a  (149  S.  W.  x).  it  being  presum- 
ed the  verdict  was  warranted  there  Imnic  no 
statement  of  facta.— Missouri.  K.  &  T.  Ry.  Co. 
of  Texas  ▼.  Ellas.  184  S.  W.  312. 
«=>II70(3)  (Mo.)  Under  Rev.  St  1900,  {  1890. 
the  Supreme  Court  must  disregard  failure  of  pe- 
tition to  state  that  consideration  of  baildinc 
contract  involved  was  to  be  paid  in  instalbn«iti>. 
etc.,  the  sole  issue  made  being  the  sufficiency 
of  the  aiehitact's  certificates  to  juati^  payment. 
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— Sootfaern  B«al  Estate  &  Financial  Co.  ▼. 
Bitnkers'  Surety  Co.,  184  S.  W.  1080. 

<S=>II70(9)  (Tex.Civ.ApD.)  Undw  rule  62a  of 
the  Court  of  Ctvil  Appeals  (149  8.  W,  x), 
wliere  it  was  apparent  from  an  injured  serv- 
ant's testimony 'that  be  had  assumed  the  risk, 
judgment  for  his  employer  could  not  be  re- 
versed for  error  in  submitting  a  special  charge 
calling  for  a  general  verdict;  the  case  having 
been  submitted  on  special  issues. — Worden  v. 
Kroeger,  184  S.  W.  583. 

<e=s»ll70(9)  (Tex.Civ.App.)  Under  rule  62a  of 
the  (Courts  of  Civjl  Appeals  (140  S.  W.  x),  pro- 
hibiting reversal  for  harmless  error,  in  a  suit 
for  conversion,  met  by  a  plea  of  privilege,  tech- 
nical error  in  a  ohaige  placing  the  burden  of 
proof  respecting  such  plea  on  the  defendants 
held  not  to  warrant  reversal. — Carver  Bros.  y. 
Merrett,  184  S.  W.  741. 

<3=>l  170(10)  (TVx.Civ.App.)  Under  Court  of 
Civil  Appeijls  rule  e2a  (149  S.  W.  x),  error 
in  submitting  issue  does  not  warrant  reversal, 
where,  eliminating  findings  on  such  issue,  there 
remained  findings  which  entitled  appellee  to 
judgment  rendered,— Houston,  E.  &  \V.  T.  By. 
Co.  V.  Hooper,  IHi  S.  W.  34T. 
<3=3ll72(3)  (Tes.Clv.App.)  Where  plaintiff  who 
appealed  did  not  complain  that  he  was  denied 
a  lien  but  objected  to  district  court's  dis- 
mis.ial  of  his  suit  which  was  for  less  than  $500, 
held  that,  under  rule  62a  for  Courts  of  Civil 
Appeals  (149  S.  W.  x),  that  portion  of  the  judg- 
ment den^ring  lien  will  not  be  disturbed,  though 
a  new  trial  be  granted  as  to  dismissal. — £arl  v. 
Baker,  184  S.  W.  297. 

<e=s»l  173(1)  (Tex.Clv.App.)  On  reversal  of  judg- 
ment in  favor  of  original  defendant  and  rendi- 
tion of  judgment  for  plaintiff  on  plaintiff's  ap- 
peal, new  trial  held  to  be  granted  as  between 
ancli  defendant  and  other  defendants  against 
whom  it  asked  -  judgment.— Mosler  Safe  (>>.  t. 
Atascosa  County,  184  S.  W.  324. 
«=>II73(1)  (Tex.Civ.App.)  Where  nonappealing 
defendant  was  sued  only  as  member  of  firm, 
held,  that  reversal  of  judgment  against  the 
firm  required  a  reversal  of  the  judgment  against 
bim.— MiUer  v.  First  State  Bank  &  Trust  Ca 
of  Santa  Anna,  184  S.  W.  614. 
«=>II73(2)  (Tex.Civ.App.)  Reversal  of  judg- 
ment against  appealing  defendants  held  not  to 
require  reversal  of  judgment  against  nonappeal- 
ing defendants  on  separate  and  distinct  causes 
of  action.— Miller  v.  First  State  Bank  &  Trust 
Co.  of  Santa  Anna,  184  S.  W.  814. 
«=5>II75(5)  (TucCiv.App.)  Where  apparently 
plaintiffs'  only  available  witnesses  testified  fully, 
without  showing  a  necessary  fact,  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1026,  the 
cause  will  not  be  remanded  for  new  trial,  on  re- 
versal, but  judgment  will  be  rendered. — Mutual 
FUm  Corp.  v.  Morris  &  Daniel,  184  S.  W.  1060. 
®=>II77(1)  (Mo.App.)  Where  the  question  of 
sufficiency  of  possession  of  tiie  plaintiff  in 
forcible  entry  and  detainer  cannot  be  disposed 
of  on  appeal  as  a  matter  of  law,  the  case,  on 
reversal,  will  be  remanded. — Underwood  v.  City 
of  Caruthersville,  184  S.  W.  486. 
«=>II78(6)  (Mb.)  Where  all  issues  but  one 
were  conclusively  and  properly  determined  on 
the  trial  or  on  the  appeal,  a  judgment  remand- 
ing for  new  trial  should  confine  trial  to  such 
single  issue,  and  would  be  modified  if  it  failed 
to  do  sa— Schroeder  v.  Edwards,  184  S.  W. 
108. 

t8=>i  178(6)  (Tei.Civ.App.)  In  trespass  to  try  ti- 
tle, where  there  was  no  proof  of  the  exact 
amount  that  plaintiffs  would  lose  by  the  judg- 
ment and  the  court  could  not  determine  the 
amount  of  recovery  for  breach  of  warranty  to 
plaintiffs,  the  case,  as  between  plaintiffs  and 
their  warrantor,  would  be  remanded  for  a  trial 
of  issue  of  damages.— Diffie  v.  White,  184  S.  W. 
1065. 


(B)  Readitloa,  Tortn',  «m4  Bhitrr  of  JTndv- 
meMt. 

«3»H95  (Tex.Civ.App.)  If  the  trial  court's 
judgment  was  not  final,  the  Court  of  Civil  Ap- 
peals did  not  acquire  jurisdiction,  and  its  judg- 
ment of  affirmance  is  a  nullity,  and  should  be 
set  aside.— Nunez  v.  McElroy.  184  S.  W.  531. 
Motion  to  set  aside  a  judgment  of  affirmance, 
on  the  ground  that  the  trial  court's  judgment 
was  not  final,  and  that  therefore  the  appellate 
court  never  acquired  jurisdiction,  may  be  made 
at  a  subsequent  term. — Id. 

(F)  Mandate    aad    Froceedlnss    Im    I<ower 

Court. 

«s»ll9S(l)  (Ark.)  In  contractor's  action  to  en- 
force warrants  against  .drainage  district,  held, 
that  disposition  on  former  appeal  did  not  pre- 
clude inquiry  into  validity  of  the  contract  first 
raised  on  the  retrial.— Morgan  Engineering  Co. 
V.  Cache  River  Drainage  Dist,  184  S.  W.  57. 

The  law  of  a  former  appeal  is  binding  and 
is  the  law  of  the  case  where  the  testimony  on 
a  second  trial  is  substantially  the  same  as  on 
the  first  trial. — Id. 

«=»  1 1 98  (Mo.)  Where  a  case  is  remanded  to 
the  trial  court,  with  specific  directions  to  enter 
a  certain  judgment,  the  trial  court  has  no  dis- 
cretion, but  must  comply  with  the  mandate. 
—Meyer  v.  Bobb,  184  S.  W.  105. 

(G)  Jvrladlctlon  and  Proeeedlnva   of   Ap- 

pellate Covrt  After  Remand. 

®=>)2I7  (Mo.)  An  order  of  the  Court  of  Ap- 
peals continuing  motions  in  cases  decided  the 
last  day  of  the  term  does  not  retain  jurisdiction 
over  a  case  in  which  the  motion  for  rehearing 
was  denied  on  that  day.— State  eZ  rel.  Logan  v. 
Ellison,  184  S.  W.  963. 

«=»l22r  (Tex.Civ.App.)  Under  Rev.  St.  1911. 
art.  1626,  Court  of  Civil  Appeals  will,  on  mo- 
tion, correct  judgment  reversing  judgment  of 
county  court,  reversing  jud)(ment  in  justice 
court  for  plaintiff,  so  as  to  include  judgment 
against  sureties  on  bond  on  appeal  from  justice 
court.— nibble  v.  Roberts,  184  S.  W.  278. 

XVni.  IJABII.rTIE8  ON  BONDS  AND 
UNDEKTAKINOS. 

€=91227  (Ky.)  Sureties  on  appeal  bond  will  be 
released  from  the  necessity  of  satisfying  an  af- 
firmed judgment  by  the  act  of  the  obligee  done 
with  fraudulent  intent  or  effect  to  prevent  them 
from  exonerating  themselves  from  the  proper- 
ty of  the  principal  judgment  debtor. — Barker  v. 
Illinois  Surety  Co.,  184  S.  W.  377. 

The  right  of  surety  company  on  supersedeas 
bond  executed  by  a  debtor  agamst  wliom  plain- 
tiff had  obtained  judgment  for  keeping  of  stock 
to  the  benefit  of  the  plaintiff's  valid  lien  on  the 
stock  accrued  when  the  appeal  bond  was  exe- 
cuted.—Id. 

Surety  on  supersedeas  bond  restraining  sale 
on  judgment  against  its  principal  for  the  keep- 
ing of  stock  upon  the  unauthorized  return  of 
the  stock  to  its  principal  depriving  it  of  the 
right  to  enforce  the  judgment  lien  held  entirely 
discharged.— Id. 

€=1234(5)  (Tei.Civ.App.)  Where  supersedeas 
bond  for  appeal  from  judgment  foreclosing  chat- 
tel mortgage  was  conditioned  to  perform  judg- 
ment of  Cionrt  of  CSvil  Appeals,  and  judgment 
was  affirmed,  sureties  are  liable  only  for  costs. — 
Ferrell-Michael  Abstract  &  Title  Co.  v.  McCor- 
mac,  184  S.  W.  1081. 

APPEARANCE 

See  Bastards,  ®s»44;    Justices  of  the  Peace, 

<&=>84. 

APPLIANCES. 

See  Master  and  Servant,  <ft=»101-129. 
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APPLICATION. 

See  Criminal  Law,  «s>134, 187;  Paymoit.  ^=» 
39 

APPOINTMENT. 

See  Executors  and  Administrators,  ®=>13,  29; 
Guardian  and  Ward,  9s»13;  Judxes,  ^=>6, 
16,  18. 

ARBITRATION  AND  AWARD. 

m.  AVfTAKD. 

4=»63  (Ky.)  If  arbitrators  do  not  (to  beyond 
terms  of  submission,  mistake  of  judgment  as  to 
law  or  facts,  if  conclusions  are  honestly  ar^ 
rived  at,  is  not  ground  for  setting  aside  deci- 
sion.— ^Reager's  Adm'x  t.  Pennsylvania  Co.,  184 
S.  W.  395. 

Admission  of  illegal  evidence  by  arbitrators 
is  not  ground  for  impeaching  award  unless 
decision  would  bare  been  different  but  for  im- 
proper evidence. — Id. 

Gross  mistake  as  to  law  or  fact  constitutinK 
evidence  of  misconduct  or  undue  partiality  is 
ground  for  impeachment  of  award.— Id. 
^s>64  (Ky.)  Fraud,  corruption,  or  misconduct 
of  arbitrators  or  fraud  by  party  in  securing 
award  will  vitiate  decision. — Reager'a  Adm'x  v. 
Pennsylvania  Co.,  184  S.  W.  395. 
®=378  (Ky.)  Before  court  can  set  aside  award 
evidence  supporting  impeachment  must  be  clear 
and  strong. — Reager's  Adm'x  v.  Pennsylvania 
Co..  184  S.  W.  395. 

ARCHITECTS. 

See  Contracts,  «=9287. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  E>ror,  «=>1060;  Criminal 
Ijaw,  «s>1037:  Trial,  «S3109-133. 


See  BalL 


ARREST. 
ARSON. 


«=>37(1)  (Tex.Cr.App.)  In  a  prosecution  for  ar- 
son, evidence  held  not  to  show  that  defendant 
was  in  a  different  city  when  his  building  was 
burned.— Kline  v.  State,  184  S.  W.  819. 

ARTISANS. 

See  Chattel  Mortgages,  «=9l38;   Liens,  «=35. 

ASSAULT  AND  BATTERY. 

See  Carriers,  €=9284 ;  Indictment  end  Informa- 
tion, «s>189. 

H.    CRIMINAI.    BESPONSIBIUrr. 

(B)  Proaecntlon  and  Panlalunent. 

essSil  (Ky.)  Evidence  that  the  female  fled  after 
defendant  kissed  her  and  put  his  hand  on  her 
person  warrants  the  conclusion  that  his  advances 
were  without  her  consent,  and  so  constituted  an 
assault — Stark  t,  Commonwealtli,  184  S.  W. 
875. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «=>719-743. 

ASSIGNMENTS. 

See  Bills  and  Notes,  «=3209,  818 ;  Fraudulent 
Conveyances;  Judgment,  9=3846,  847;  Land- 
lord and  Tenant,  «=»76;  Usury,  «s>129; 
Venue.  «=»27. 

ZV.  AOTIONB. 

i3=3 1 38  (Mo.App.)  Evidence  as  to  an  assignment 
to  plaintiff  held  sufficient  as  against  a  demurrer 
to  the  evidence  on  the  ground  that  plaintiff  was 


not  tbe  real  party  ht  interest— Smith  t.  Becker, 
184  S.  W.  943. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

ASSUMPSIT,  ACTION  OF. 

See  Broken.  4=978. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant.  <»s»204-226,  288.  295. 

AHACHMENT. 

See  Execution;  Exemptions;  Garnishment; 
Homestead;  Justices  of  the  Peace,  ^=>44; 
Sequestration. 

m.  PKOcEEDiiras  to  pbocitbe. 

(B)  AfflAavlta. 

«=3|25  (Tex.Civ.App.)  Failure  to  awear  to  an 
affidavit  for  attachment  against  a  nonresident 
will  not  render  the  judgment  foreclosing  the 
attachment  lien  void.— Hester  v.  Baskin.  184 
S.  W.  726. 

Failure  to  make  affidavit  for  attaehmeBt  will 
not  defeat  the  court's  jurisdiction  as  to  a  non- 
resident where  the  writ  Is  issued  and  levied  on 
his  property.— Id. 

VII.  QXTAaHIHO,    VAGATnrO,    DI880. 
LVTION.   OR  ABAimomOEHT. 

9=3232  (Tex.Civ.App.)  Falsity  of  allegations  in 
attachment  affidavit  held  not  to  entitle  defend- 
ant to  abatement  of  the  writ,  though  they 
might  entitle  him  to  damages  on  the  bond.— 
Ford  V.  Johnston,  184  8.  Vf.  303. 

ATTORNEY  AND  CLIENT. 

See  Oontlnnanee,  «=»20;  Qjunties,  «=113; 
Criminal  Law,  ®=>1037;  Justices  of  the 
Peace,  iSn»84;    Trial,  ®=>10»-133. 

n.   BETAINER   AMD   AUTHORTirr. 

9s»72  (Mo.App.)  When  an  attorney  who  has 
appeared  of  record  for  a  party  litigant  makes 
an  offer  of  judgment,  his  authority  to  do  so  is 
presumed,  prima  facie  at  least  and  the  bur- 
den of  showing  his  want  of  authority  rests  on 
the  party  who  questions  it— Parr  v.  Chicago, 
B.  &  Q.  K.  Co.,  184  S.  W.  1168. 
«S385  (Mo.App.)  Action  of  attorney  for  de- 
fendant railroad  in  signing  a  written  offer  to 
allow  judgment  in  a  certain  sum  was  not  the 
release  or  compromise  of  a  claim  or  aiuse  of 
action  in  his  hands  for  enforcement— Parr  v. 
Chicauo,  B.  &  Q.  R.  Co.,  184  S.  W.  1169. 

An  attorney  ot  record  in  a  cause  has  impliea 
authority  to  confess  judgment  for  his  client 
and  hence  the  attorney  for  defendant  mielit 
sign  an  offer  to  confess  judgment  for  a  certain 
amount  as  anthotiaed  by  Bev.  St  1900,  {  1965. 
-Id. 

«=»I0I(1)  (Mo.App.)  Action  of  attorney  for 
defendant  railroad  in  signing  a  written  offer  to 
allow  judgment  in  a  certain  sum  was  not  tb» 
release  or  compromise  of  a  claim  or  cause  irf 
action  in  his  hands  for  enforcement — Parr  v. 
Chicago,  B.  ft  <i.  R.  Co.,  184  S.  W.  1169. 

IV.   OOMFEIT8ATION  AND  UJEX  OF 
ATTORITBT. 

(A)  Fees    and    OtKer    Remnaermtloa. 

«s>l48(3)  (Ark.)  Provision  of  Act  Cong.  Marck 
4,  1915,  {  4,  making  appropriation  for  pay- 
ment of  a  claim  previously  allowed  by  the 
Court  of  Claims,  limitiaK  attorney's  fees  to  30 
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per  cent.,  htU  controlUng,  notwlthrtanding  con- 
tract for  a  third  of  the  amount  allowed,  the 
contract  creating:  no  debt  till  appropriation.— 
Ralston  t.  Duna^ray.  184  S.  W.  425. 
«=3lS0  (Tez.GiT.App.)  Where  defendant  set- 
tled with  injured  peraon,  such  person's  attor- 
neys, who  were  to  bare  one-half  the  sum  col- 
lected, held  entitled  to  recover  from  the  defend- 
ant only  one-half  the  amount  paid  client  and 
her  doctor.— Texas  &  N.  O.  E.  Co.  v.  Mar- 
shaU  &  Marshall,  184  S.  W.  648. 

ATTRACTIVE  NUISANCES. 

See  Negligence,  4s>39. 

AUTHENTICATION. 

See  EMdence,  «=»379. 

AUTHORITY. 

See  Brokers,  i».ull. 

AUTOMOBILES. 

See  Master  and  Servant,  <3=»301. 

AWARD. 

See  Arbitration  and  Award. 

BAIL 

II.  IN  CRIMINAX.  PROSECXniOMS. 

«=>64  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  901-904,  where  one  convicted  of  per- 
jury and  appealing  enters  into  a  recognizance  at 
the  next  term  after  the  term  at  which  convicted, 
and  is  allowed  to  go  at  large,  his  appeal  shonld 
not  be  dismissed  because  he  was  allowed  to  go 
at  large  without  baiL— Laird  t.  State,  184  S. 
■W.  810. 

BAILMENT. 

See  Depositaries;    Ehabezzlemeat ;    Pledges. 

BANKRUPTCY. 

n.   PETITION,  AD JUBICATION,  WAR. 

RANT,  ANSOVSTODT  OF 

PROPERTT. 

(A)  Jarlsdletlon  »iid  Coarse  ot  Proeednre 
In  General. 

«=>20(1)  (Mo.)  Circuit  court  has  right  to  ad- 
minister assets  of  private  bank  in  receivership 
proceedings  notwithstanding  bankruptcy  proceed- 
ings against  proprietor. — State  ex  tel.  Barker  v. 
Sage,   184  S.  W.  984,  992. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  «=»497,  526 ;  DeposiUries, 
®=»6,  8;    Garnishment,  9=»S8. 

I.   CONTROI.  AND  REOUIJkTiON  IN 
OENERAX.. 

«=2  (Mo.)  Under  Her.  St.  1009  {  1116,  defin- 
ing private  bankers,  section  HIT,  relating  to 
organization  of  private  banks,  and  Const,  art  12, 
S  2,  defining  corporation,  a  private  bank  is  a 
corporation  or  quasi  corporation  whose  assets 
are  distinct  from  those  of  owner. — State  ei  reL 
Barker  r.  Sage,  184  S.  W.  984,  992. 
4=93  (Mo.)  Legislature  has  power  to  enact  stat- 
atea  for  incorporation  of  general  banking  compa- 
nies and  organization  of  private  banks,  to  de- 
4dare  their  status,  and  prescribe  terms  on  which 
tbe7  may  do  business.— State  ex  reL  Barker  ▼. 
Sage,   184  S.  W.  984.  992. 


II.  BANXmO  CORPORATIONS  AND 
ASSOCIATIONS. 

(C)   Stoeklioldera. 

«S=»47(2)  (Ark.)  Under  Kirby's  Dig.  S  1990,  no 
demand  on  an  insohreot  bank  is  necessary  to  fix 
the  stockholder's  liability  for  public  funds  de- 
posited therein.— Johnson  v.  Wallace,  184  S.  W. 

(D)   Oflloera  and  Agrenta. 

«s>5l  (MoApp.)  B«v.  St.  1009,  I  1112,  allow- 
ing hank  directors  to  remove  a  cashier,  is  part 
of  the  contract  employing  a  cashier  for  a  year. 
—Wells  V.  National  Surety  Co.,  184  S.  W.  474. 

(B)  Insolveney  and  DIaaoInttoa. 

$=»64  (Tez.Civ.App.)  Where  7  of  15  directors 
of  bank  authorized  conveyance  of  land  to  an- 
other who  advanced  money  to  discharge  indebt- 
edness of  bank's  former  president,  subsequent 
president,  who  was  liquidating  officer,  could  not 
under  Rev.  St.  1,911,  art.  378,  lender  demanding 
payment,  bind  bank  by  a  note  given  to  obtain 
funds  to  make  payment. — Rodgers  v.  Central 
Bank  &  Trust  Co.,  184  S.  W.  620. 

Where  the  assets  of  a  bank  are  being  liquidat- 
ed, the  liquidating  officer,  though  its  president, 
is  not  entitled  to  execute  notes  of  the  bank  to 
take  up  former  indebtedness. — Id. 
«8=980(4)  (Mo.)  Under  Rev.  St  1909,  S8  1087, 
1089,  1091,  1118,  1119,  assets  of  private  bank 
are  to  be  applied  first  to  payment  of  claims 
against  bank,  and  second,  to  payment  of  indi- 
vidual creditors  of  proprietor.— State  ex  rd. 
Barker  v.  Sage,  184  S.  W.  984,  992. 

m.  FUNCTIONS  AND  DEAUNOS. 


(B)  Representation    ot    Bank 
and   Aarentn. 


by    Onoem 


4s>ll6(l)  (Ark.)  Knowledge  by  the  president 
of  an  insurance  company  and  bank  of  defenses 
against  a  certificate  of  deposit  assigned  to  the 
bank  is  not  imputed  to  the  bank,  where  the  presi- 
dent acted  solely  for  the  insurance  company. — 
Union  State  Bank  of  Shawnee,  Okl.,  v.  First 
Nat.  Bank  of  Hunteville,  Ark.,  184  S.  W.  411. 

BAR. 

See  Judgment  «S3668-^S89. 

BASTARDS. 


m. 


PROCEEDINGS  TTNDER  BAS- 
TARDY IJkWS. 


«es»36  (Ky.)  Under  Ky.  St  M  167-169,  allow- 
ing the  motiier  of  a  bastard  bom  In  tl>e  state  to 
proceed  against  the  father  in  the  county  of  the 
birth,  proceedings  by  her  in  another  county  are 
void,  and  the  courts  have  no  jurisdiction  there- 
in.—Commonwealth  V.  Adkins,  184  S.  W.  372. 
9=»44  (Ky.)  In  a  bastardy  proceeding  brought 
in  the  wrong  county,  a  general  appearance  by 
defendant  before  making  objection  to  the  juris- 
diction does  not  waive  the  objection  that  the 
court  lias  no  jurisdiction  of  the  subject-matter, 
under  Civ.   Code  Proc.   |r92tlia— Common- 


wealth V.  Adkins,  184 


372. 


rv.  PROPERTY. 

«s>l04  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  2473,  providing  that 
bastards  can  inherit  from  and  through  their 
mother,  bastards  of  the  same  mother  may  in- 
herit from  each  other.— Yates  v.  Craddock,  184 
S.  W.  276. 

BATTERY. 

See  Assault  and  Battery. 

BAWDY  HOUSE. 

See  Disorderly  House. 
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BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Statutes, 
<8=»113. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=>400r  Evidence,  «=»158. 

BIAS. 

See  Jury.  «=»97;   WitneaaeB,  «=i»374. 

BILL  OF  UDING. 

See  Carriers,  ®=»58. 

BILLS  AND  NOTES. 

See  Action,  «=>e9;  Alteration  of  Instniments, 
^99,  23;  Corporations,  €=»414,  462;  Gar- 
nishment, <S=>38;  Justices  of  the  Peace,  *=» 
91;    Payment,  <3=»17,  66. 

n.    CONSTRUCTION  AND  OPERATION. 

<3=s>l29(l)  (Tex.Civ.App.)  Where  the  maturity 
of  a  note  rests  at  the  ejection  of  the  holder,  un- 
til such  election  is  exercised  the  debt  will  not  be 
considered  due.— Gofer  v.  Beverly,  184  S.  W. 
(508. 

®=>  129(2)  (Tei.Civ.App.)  Where  the  failure  to 
pay  an  installment  of  a  debt  ipso  facto  matures 
the  whole  debt,  it  is  not  the  rule  that  by  ac- 
cepting payment  of  overdue  installments  or  ex- 
tending time  npon  an  installment  the  creditor 
waives  the  default.— Cofer  v.  Beverly,  184  S. 
W.  608. 

Agreement  by  holder  of  note  for  extension  of 
time  for  payment  of  installment  of  interest  held 
to  estop  him  and  his  assignee  from  declaring 
the  entire  note  due,  under  its  provisions,  for 
failure  to  pay  the  installment  when  due. — Id. 

Where  a  mortgagor  makes  an  honest,  but  un- 
successful, effort  to  find  the  mortgagee  and  to 
tender  him  his  interest  and  is  prevented  from 
ascertaining  the  owner  of  the  note,  the  courts 
have  the  power  to  release  the  mortgagor  from 
the  effect  of  nonpayment,  which  would  other- 
wise mature  the  whole  debt. — Id. 

IV.  NECKyilABILTTT  AKD  TRANSFER. 

(C)  Transfer  'Wtthont  IndorBement. 

«s»209  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  582,  verbal  assignment 
of  a  note  entitled  assignee  to  sue  thereon. — Ford 
v.  Johnston,  184  S.  W.  303. 

V.  RIGHTS  AND  X.IABIUTTES  ON  IN- 

DORSEHENT  OR  TRANSFER. 

(A)  iBdorBentent  Before  Deltverr  to  or 
Transfer  br  Payee. 

®=9237  (Ark.)  As  between  the  original  parties  to 
a  note,  the  maker  may  set  up  as  a  defense  that 
he  signed  it  for  accommodation  merely. — EHshei 
V.  Bice  Growers'  Bank,  184  S.  W.  36. 
«s»238  (Mo.App.)  An  indorser  or  accommoda- 
tion of  the  payee  for  use  as  collateral  security 
without  consideration  is  not  liable  to  the  origi- 
nal payee.— Cox  v.  Heagy,  184  S.  W.  495. 

Although  an  indorser  for  the  accommodation 
of  the  payee  may  owe  the  payee  some  amount, 
he  is  not  liable  on  the  note  which  he  indorses 
in  the  absence  of  specific  agreement  that  his 
Indorsement  shall  be  a  consideration  for  the 
other  debt.— Id. 

Under  Bev.  St.  1909,  {  lOOOO,  defining  an 
accommodation  party,  an  indorser  for  accom- 
modation of  the  payee  onl^  is  not  liable  on  the 
note,  although  the  principal  owes  the  payee 
money.— Id. 

In  the  absence  of  specific  agreement,  the  fact 
that  an  accommodation  indorser  for  the  payee 
owes  money  to  the  payee,  is  insufficient  to 
make  him  liable  on  the  accommodation  paper. — 
Id. 

.  If  an  indorser  signed  upon  the  representation 
and  with  the  understanding  that  he  was  only 


an  indorser  for  accommodation  of  tiie  payee,  it 
was  immaterial  whether  the  party  securing  his 
signature  was  authorised  to  make  such  repre- 
sentations by  the  payee;  the  qnestion  being 
whether  the  representotions  were  made. — Id. 

(B)  ladoraeoieat  for  Transfer. 
Cs>287  (Mo.App.)  The  contract  of  an  indorser 
of  a  negotiable  instmment  is  separate  and  dis- 
tinct from  the  contract  expressed  by  the  note  it- 
self.—Davi^  V.  McCoU,  184  S.  W.  920. 

(C)   Asslamvent  or  Sale. 

<g=s>3l8  (Tex.Civ.App.)  Where  the  holder  of  a 
vendor's  lien  note  exercised  his  option  to  de- 
clare the  whole  debt  due  for  failure  to  pay  an 
interest  installment,  an  agreement  by  soch 
holder  after  declaring  the  note  due  to  extend 
the  time  for  payment  of  interest  tx>und  his  as- 
signee.—Cofer  V,  Beverly,  184  S.  W.  608. 

(D)  Bona  intde   Pnrcliasers. 

$=»344  (Tex.Civ.App.)  Purchaser  of  vendor's 
lien  note,  in  possession  of  facts  which  would 
have  led  him  to  knowledge  that  the  bolder  had 
agreed  with  the  makers  for  an  extension  of 
time  for  payment  of  an  installment  of  interest, 
stood  in  the  holder's  shoes  as  to  his  right  to 
precipitate  maturity  of  the  whole  debt  for  fail- 
ure to  pay  the  installment  when  due. — Cofer  v. 
Beverly,  184  S.  W.  608. 

4=»3S7  (Tex.Clv.App.)  Bank  to  which  notes 
are  indorsed  as  collateral  security  for  vmloable 
consideration  without  notice  is  holder  for  valne. 
— Yantis  v.  Jones,  184  S.  W.  572. 

<S»358  (Tex.CSv.App.)  Valid  antecedent  debt  is 
valuable  consideration  for  transfer  of  note  as 
collateral  security. — Yantis  v.  Jones,  184  S. 
W.  5T2. 

<S=:»365(2)  (Tex.Civ.App.)  The  owner  of  a  note, 
who  alloweid  it  to  be  taken  in  the  name  of  a 
third  person  and  permitted  such  third  person 
to  exercise  dominion,  is  estopped  from  setting  up 
his  rights  as  against  one  who  in  good  faith  with- 
out notice  took  the  note  after  maturity. — West- 
em  Nat.  Bank  of  Hereford  v.  Laughlin.  184 
S.  W.  1101. 

<g=»375  (Tex.Civ.App.)  Where  consideration  of 
note  of  buyer  of  capital  stock  of  a  corporation 
was  illegal  under  the  constitutional  and  statu- 
tory provisions  as  to  the  sale  of  capital  stock 
on  credit,  the  note  was  void,  and  its  payment 
could  not  be  enforced  by  innocent  purchaser  for 
value.- Bepublic  Trust  Co.  v.  Taylor,  184  S.  W. 
772. 

Under  Const,  art.  12,  J  6,  and  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  1146,  notes  given  for 
capital  stock  of  corporation  sold  and  delivered 
on  credit  held  void  and  unenforceable  by  bona 
fide  purchaser. — ^Id. 

«=»378  (Tex.Cav.App.)  Where  a  note  wa«  at- 
tached without  line  or  perforation  to  a  condi- 
tional contract  of  sale,  its  subsequent  detach- 
ment and  negotiation  was  an  alteration  avoid- 
ing the  note  in  the  hands  of  an  innocent  pur- 
chaser for  value.'«-Spencer  v.  Tripplett,  1S4  S. 
W.  712. 

«=>378  (Tex.Civ.App.)  A  material  alteration  of 
a  note  precludes  any  claim  on  the  part  of  the 
holder  to  protection  as  an  innocent  purchaser  for 
value  without  notice,— Landon  y.  Balcomb,  1S4 
S.  W.  1098. 

Vin.  ACTIONS. 

@=:>445  (Tex.Civ.App.)  Sale  of  note,  given  to  se- 
cure advancement  of  price  of  land,  by  the  as- 
signee of  the  original  payee,  with  the  under- 
standing that  the  suit  instituted  hjr  the  assignee 
should  be  dismissed,  and  its  dismissal,  lUd  not 
annul  the  fisaignee's  election  to  declare  the  note 
due  for  nonpayment  of  interest,  or  estop  the 
buyer  from  such  election. — Finley  T.  WakefieM. 
184  S.  W.  755. 
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«s>4S2(l)  (Tex.CivJkpp.)  The  legal  and  eqnita- 
ble  owner  and  holder  of  a  note  by  indorsement 
and  aaaisntnent  from  the  assigDee  of  the  original 
payee,  for  valuable  consideration,  conld  sue  the 
makers,  though  he  purdtased  for  spite. — Finley 
v.  Wakefield,  184  S.  W.  755. 
«=»489(7)  (Mo.App.)  A  defense  alleging  a  ver- 
bal agreement  that  the  note  sued  on  was  merely 
conditioDal  heid  defeated  by  testimony  of  de- 
fendant that  the  agreement  was  reduced  to 
writing,  with  defoidant's  admission  that  the 
written  agreement  was  changed  after  the  other 
party  had  signed  it— Merrill  v.  Johnson,  184  tj. 
W.  1191. 

«s>487(2)  (Ark.)  The  burden  is  on  the  bank 
issuing  a  negotiable  certificate  of  deposit  to 
show  that  a  purchaser  before  maturity  for  full 
value  had  knowledge  of  the  defenses. — Union 
State  Bank  of  Shawnee,  Okl.,  v.  First  Nat 
Bank  of  HnntsvUle,  Ark.,  184  S.  W.  411. 
®=3S20  (Tex.Civ.App.)  Evidmce  in  a  suit  on  a 
note  detached  from  a  written  contract  or  order 
executed  by  defendant  and  plaintiff's  assignor, 
held  to  sustain  finding  that  contract  or  order 
had  been  obtained  from  defendant  for  fraudulent 
purpose  of  realizing  on  it  by  transfer  to  third 
party.— Landon  v.  Halcomb,  184  S.  W.  1098. 
^»525  (Ark.)  Evidence  held  not  ^o  show  that 
the  iNirchaaer  before  matority  tor  valoe  of  a 
negotiable  certificate  of  depc^t  had  knowledge 
of  any  defense  against  it — Union  State  Bask 
of  Shawnee,  Okl.,  v.  First  Nat  Bank  <^  Hunts- 
vUle,  Ark.,  184  S.  W.  411. 

«=>525  (Tex,CivjLpp.)  Evidence  in  a  suit  on  a 
note  held  to  sustain  a  finding  that  plaintiff  was 
not  an  innocent  purchaser  before  maturity  for 
value  without  notice  of  any  defense  thereto. — 
Landon  v.  H»lcomb,  184  S.  W.  1098. 

In  a  suit  on  a  note,  the  issue  of  the  plaintiff's 
bad  faith  in  the  purchase  of  the  note,  like  the  is- 
sue of  his  assignor's  fraud  in  obtainiog  the  note, 
could  be  established  by  circumstantial  evidence. 
-Id. 

«=»527(1)  (Ky.)  In  action  on  |500  note  exe- 
cuted by  defendant  to  plaintiff's  assignor,  sub- 
ject to  two  credits  of  $80  each,  in  which  de- 
fendant pleaded  two  additional  payments  of 
^lliO  each,  verdict  for  (daintiff  held  against  the 
weight  of  the  evidence.- Keeton  v.  Booth,  184 
S.  W.  370. 

$=»538<1)  (MokApp.)  In  an  action  against  an 
indorser  for  accommodation  of  the  payee,  it  is 
error  to  instruct  substantially  that  if  either  of 
the  principals  owed  the  payee  anything  the 
payee  might  lecover  from  the  defendant— <!ox 
V.  Heagy,  184  8.  W.  495. 

«=3540  (Tex.Civ.App.)  Where  plaintiff  sought 
to  recover  on  note  as  payee  and  alleged  and 
proved  that  apparent  payee  was  his  agent  and 
named  as  such  by  mistake,  contention  that  judg- 
ment was  erroneous  for  failure  to  prove  transfer 
for  value  held  untenable.— Ford  v.  Johnston,  184 
S.  W.  303. 

BOARD  OF  HEALTH. 

See  Health,  <S=>6. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «s>344-378;  Fraudulent 
Conveyances,  ®s3l99;  Vendor  and  Purchas- 
er, «=>228-230. 

BONDS. 

See  Appeal  and  Error,  <^=9l227,  1234;  Bail; 
Counties,  «=»98,  101;  Injunction.  ®=sl48; 
Insane  Persons,  ^=>51;  Municipal  Corpora- 
tions, $=>245:  Principal  and  Surety;  Sher- 
iffs and  Constables,  ^^159. 

BOOKS. 

See  Insurance,  «=9336. 


[  BOUNDARIES. 

See    Mnnictpal    Corporations,    4s>42:    Public 
Lands,  ^^177. 

n.  EVISEirCE.  ASOERTAHnCENT,  AND 
ESTABLISHMENT. 

<S5>36(S)  (Tes.Giv.Apix)  Recently  made  maps 
and  plats  of  lands  are  of  no  value  in  deter- 
mining a  boundary  existing  60  years  before, 
such  boundary  being  the  bank  of  a  river  shown 
to  have  shifted  since  the  grant — Crosby  v.  Ste- 
vens, 184  S.  W.  705. 

BREACH  OF  THE  PEACE. 

See  Disturbance  of  Public  Assemblage. 
®=>l  (Mo.App.)  Where  municipal  ordinance 
made  it  a  misdemeanor  for  any  person  to  dis- 
turb the  peace  of  a  neighborhood  by  fighting, 
the  term  ^'neighborhood"  includes  any  locali^ 
in  the  city,  and  one  disturbing  the  peace  by 
fighting  in  the  business  district  is  guilty.— City 
of  Charleston  v.  Coker,  184  S.  W.  1181. 
®=>8  (Mo.App.)  Where  a  fight  occurred  on  a 
business  street  and  a  crowd-  assembled,  wit- 
nesses of  the  combat  need  not  testify  that  their 
peace  was  disturbed  to  warrant  conviction  un- 
der ordinance  making  it  a  misdemeanor  for  any 
person  to  disturb  peace  by  fighting. — City  of 
Charleston  v.  Coker,  184  S.  W.  1181. 
^=3 1 1  (Mo.App.)  In  a  prosecution  for  disturb- 
ing the  peace  by  fighting,  held  that,  in  view  of 
other  instructions  and  the  evidence,  accused 
could  not  complain  that  an  instruction  misled 
the  jury  into  believing  that  they  might  convict 
though  accused  did  not  provoke  the  fight — City 
of  Charleston  v.  Coker,  184  S.  W.  llSl- 

BRIDGES. 

I.    E8TABUSH1CENT,  OONSTBUOTION, 
AND  BCAHTTENANCE. 

€=>20(2)  (Ark.)  Warrants  for  building  a  bridge 
cannot  be  canceled  because  the  contract  for  the 
construction  of  the  bridge  was  not  let  at  public 
auction  as  required  by  statute,  where  it  was 
constructed  for  an  amount  within  the  appropria- 
tion, and  was  accepted  and  used  by  the  county. — 
lisard  County  v.  Vincennes  Bridge  Co.,  184  S. 
W.  67. 

BRIEFS. 

See  Appeal  and  Error,  «=>759-768. 

BROKERS. 

See  Embeszlement  ^=>5,  14,  38 ;  Ehridence,  9=» 
460;    Judgment,  «=3256. 

n.  EafPi.oTMEirr  and  authorit'x. 

®=>I8  (Ark.)  A  furniture  manufacturer  cannot 
object  that  a  broker  who  negotiated  sales  be- 
tween the  manufacturer  and  merchants  on  com- 
mission employed  subagents  to  solicit  business 
for  him. — Tomlinson  Chair  Mfg.  Co.  v.  Jop-pa 
Mattress  Co.,  184  S.  W.  32. 

TV.   OOMPEHSATION  AND  XJEN. 

<S=s>4<i  (Mo.App.)  Where  plaintiff  broker,  after 
several  weeks'  effort,  failed  to  interest  his  pro- 
posed purchaser  at  specified  prices,  and  his  au- 
thority was  revoked,  that  defendant  thereafter 
sold  directly  to  such  purchaser  for  a  less  price 
did  not  render  him  liable  for  commission. — Good 
V.  Robinson,  184  S.  W.  955. 
®=>48  (Tex.Civ.App.)  Where  a  landowner  avail- 
ed himself  of  contracts  procured  by  plaintiff  bro- 
ker and  did  not  cancel  the  broker's  contract  for 
nonperformance,  he  cannot  defeat  recovery  of 
commissions  on  the  ground  that  the  broker  did 
not  comply  with  all  terms  of  the  contract. — Den- 
ton V.  Holbert,  184  S.  W.  251. 
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4e»55(1)  (Tez.Civ.App.)  Where  a  broker  em- 
ployed to  sell  lands  in  Arizona  carried  on  a  sell- 
ing campaign  in  person  for  over  a  year  and  then 
turned  the  matter  over  to  subagents,  the  broker 
is  not  estopped  to  claim  compensation ;  the  own- 
er after  objections  acquiescing. — Denton  v.  Hol- 
bert.  184  S.  W.  251. 

^=>95(1)  (Tex.Civ.App.)  Broker,  who  produced 
prospecdve  purchaser  to  whom  property  was 
sold  by  active  efforts  of  another  broker,  is  not 
entitled  to  commission.— Griffith  v.  Shofner,  184 
S.  W.  340. 

*=>65(1)  (Tex.Civ.App.)  Where  defendant,  who 
was  disposing  of  a  large  tract  of  land  located  in 
Texas,  admitted  that  he  made  no  objections  to 
plaintiff  broker's  handling  other  Texas  lands, 
the  broker's  right  to  compensation  for  sales 
made  cannot  be  defeated  on  that  ground. — ^Den- 
ton V.  Holbert,  184  S.  W.  261. 

V.  ACTIONS  FOB  COMPENSATION. 

<S=>78  (Tei.Civ.A'Mj.)  Landowners,  who  en- 
gaged to  pay  realty  brokers  a  commission  for 
effecting  a  sale  in  notes  received  for  the  land, 
but  who,  after  receiving  such  notes,  sold  them 
to  a  third  person,  fteid  liable  in  assumpsit  to  the 
brokers  for  their  commission  in  money. — Patter- 
son V.  Kirkpatrick,  184  8.  W.  738. 
®=»86(2}  (Tcx.CSv.App.)  In  a  suit  for  cotrpen- 
sation  for  sales  of  land,  evidence  held  not  to 
show  that  defendant  discharged  the  broker  or 
his  snbagent,  but  that  defendant  reo^nized  the 
continuing  agency  of  such  persons. — ^Denton  v. 
Holbert,  184  S.  W.  251. 

In  an  action  by  a  broker  for  compensation  for 
sales  of  land  effected  through  subagents,  evidence 
held  insufficient  to  show  that  the  original  con- 
tract was  terminated  t)efore  the  sales  were  made. 
—Id. 

«=38e(3)  (Tex.Civ.App.)  Evidence  held  to  war- 
rant a  finding  that  the  broker  substantially  per- 
formed bis  agreement— Denton  v.  Holbert,  184 
S.  W.  251. 

«=»86(4)  (Tex.Civ.App.)  In  an  action  by  a  bro- 
ker for  commissions  tor  sales  effected  through 
subagents,  evidence  held  to  show  that  the  sales 
were  not  made  by  defendant  directly  through  the 
subagents,  but  that  he  recognized  such  agents  as 
being  agents  for  the  broker.— Denton  v.  Hol- 
bert, 184  S.  W.  251. 

«s»S6(8)  (Ark.)  Evidence  held  sufficient  to  sus- 
tain a  verdict  finding  a  custom  which  entitled 
defendant  to  set  off  a  discount  claimed  by  him 
on  sales  made  on  commission. — Tomlinson  Chair 
Mfg.  Co.  V.  Jop-pa  Mattress  Co.,  184  S.  W.  32. 
«=»88(10)  (Mo.App.)  Where  a  broker  suing  for 
commissions  claimed  to  have  dealt  with  only  one 
of  the  purchasers,  C.  and  B.,  an  instruction  that 
he  could  not  recover  unless  ne  caused  C.  and  B. 
to  go  on  the  land  was  error,  as  amounting  to  a 
peremptory  instruction.- Murphy  r.  Foster,  184 
S.  W.  929. 

€=>89  (Xex.CivApp.)  Brokers,  who  contracted 
with  landowners  to  sell  for  a  commission  pay- 
able in  the  purchase-money  notes  if  such  were 
taken,  to  whom  the  landowners,  after  sale  on 
credit,  tendered  the  comnrissiun  in  notes,  which 
were  refused,  were  not  entitled  to  recover  a 
money  judgment  for  commission.- Patterson  v. 
Kirkpatrick,  184  S.  W.  739. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

<S=>26  (Tex.Clv-App.)  Plaintiff,  whose  applica- 
tion for  defendant's  loan  contract  stated  that 
he  had  examined  its  plans,  read  a  printed  copy 
of  the  contract  and  understood  its  provisions, 
and  that  be  did  not  rely  upon  any  statements 
of  the  agent,  could  not  rescind  for  the  agent's 
representations. — National  Equitable  Soc  of 
Belton  V.  Carpenter,  184  S.  W.  585. 

Plaintiff,  not  prevented  by  any  fraud  of  agent 
of  defendant  loan  society  from  reading  applica- 
tion for  a  loan  contract  before  aigning,  could 


not  dalm  ignoranoe  of  oontenta  of  appHeatioii. 

&=s>2e  (Tex.CST.App.)  Suit  to  rescind  contract 
with  loan  society  and  to  recover  the  ntoney 
paid  under  it,  could  not  be  maintained  where 
it  could  not  be  said  that  plaintiff  was  actual- 
ly misled  bv  the  statement  of  the  society's  agent 
into  accepting  the  contract  as  writtoi. — Nation- 
al Equitable  Soc.  of  Belton  t.  Camp,  184  S.  W. 
589. 

<8s»26  Crez.CiT.App.)  Plaintiff,  if  entitled  to 
reject  the  contract  of  defendant  loan  society 
when  tendered,  because  it  materially  differed 
from  what  its  agent  said  it  would  be,  was  re- 
quired to  act  promptly  upon  a  discovery  of  the 
fraud. — ^National  Equitable  Soc.  of  Belton  t. 
Dunnington,  184  S.  W.  590. 
<$:»4i(7)  (Tez.Civ.App.)  In  suit  against  a  loan 
society  for  breach  of  the  loan  contract  actually 
made  as  explained  by  its  agent,  plaintiil  held  not 
entitled  to  judgment,  where  ne  did  not  prove 
damages.— National  Equitable  Soc  of  Belton  t. 
Carpenter,  184  S.  W.  686. 

BUILDING  CONTRACTS. 

See   Damages,   9=>85;   Principal  and   Surety. 
«8=>69,  117. 

BUILDING  REGULATIONS. 

See  Municipal  Corporations,  4=>601. 

BULK  SALES. 

See  Fraudulent  Conveyances,  «s»47,  182.  818, 
322. 

BURGURY. 

See  Criminal  Law,  ®=>364,  721;    Indictment 
and  Information,  e=s>147,  19L 

n.  PROSE01TTION  AND  FITNI8HMENT. 

«=325  (Ky.)  Under  Ey.  St.  {  1164,  punishing 
shopbreaking,  an  indictment  not  alleging  an  en- 
try by  defendant  is  sufficient.— Henry  t.  Com- 
monwealth, 184  S.  W.  870. 

BURGLARY  INSURANCE 

See  Insurance,  4s>332^,  335. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

I.  BIGHT  OF  ACTION  AND  DIEFENBES. 

®=94  (Tenn.)  Equity  has  the  power  to  cancel 
a  void  instrument,  whether  its  character  as  such 
appears  from  the  face  of  the  instrument  or  oth- 
erwise.- Stearns  CJoal  &  Lumber  Co.  t.  Patton. 
184  S.  W.  855. 

^=34  (Tex.Civ.App.)  Instrument  will  not  be  set 
aside  for  mistake  of  one  of  the  parties  unless 
superinduced  by  fraud  of  other. — Xantis  t. 
Jones,  184  S.  W.  672. 

n.   PBO0£EDINOS  AND  BKTJKT. 

€=>45  (Ark.)  In  suits  to  cancel  notes  and  mort- 
gages on  the  ground  that  they  had  been  made 
to  defendant  merely  for  accommodation  and 
without  consideration,  it  devolved  upon  plaintiffs 
to  show  such  alleged  facta  by  a  preponderance 
of  evidpnce.— Fisher  v.  Rice  Growers'  Bank,  184 
S.  W.  36. 

$s»47  (Ark.)  In  suits  against  bank  to  cancel 
notes  and  mort^a^es  alleged  to  have  be«i  made 
to  defendant  solely  for  ite  accommodation  and 
without  any  consideration,  evidence  hold  to  sus- 
tain a  decree  for  defendant. — Fisher  v.  Rice 
Growers'  Bank,  184  S.  W.  36. 
^S959  (Ark.)  In  a  suit  to  cancel  warranty  deed 
alleged  to  have  been  obtained  from  the  grantor 
when  he  was  without  mental  capacity  to  ^ecute 
it  and  to  set  aside  transfer  of  personal  property, 
the  court  was  not  warranted  in  decreeing  a 


Digitized  by 


LjOOg 


IC 


1217 


INDEX-DIGEST 


Omrttmr* 


reformation  of  th«  instruments.— Boyd  T.  Boyd, 
184  S.  W.  838. 

CARRIERS. 

See  Commerce,  «=»8,  38,  62;  Gotirts,  «=b>97; 
Rvidence,  «=>460,  474,  481.  642;  Negligence, 
^=»96;  Pleading,  $=3127;  Principal  and 
Agmt.  «s»101:  Railroads.  ■S=>266;  Receiv- 
en,  «=3l88;    Trial,  <>=>220,  261-258. 

X.  camrROi.  aitd  itEoin.ATioii  or 

OOMBCOir  OARBIEBS. 

(A)   In   General. 

e=»2  (Tez.Civ.App.)  Renr.  St.  1911,  art.  6670,  as 
to  transportation  and  delivery  of  passengersi 
freight  or  cars,  destined  to  point  on  connecting 
rnilroad,  held  constitutional.— Quanah,  A.  &  P. 
Ky.  Co.  V.  Warrai,  184  S.  W.  232. 
<&s»20(6)  (Tez.aT.App.)  Under  Rev.  St.  1911, 
art.  6670,  subds.  1,  2,  and  article  6671,  penalty 
for  delay  in  delivery  to  connecting  carrier,  held 
to  accme  though  Railroad  Commiasiou  has  made 
no  reguiatiMi,  but  governed  by  snbdivision  1^— 
Quanab,  A  A  P.  Ry.  Co.  v.  Warren,  184  S.  W. 
232. 

Under  Rev.  St  1911,  arts.  6670,  6671,  party 
held  entitled  to  recover  penalty  tor  railroad's 
delay  in  ddivering  shipment  to  connectii^  car- 
rier, delay  constituting  discrimination. — ^Id. 

Where  plaintiff  alleged  that  refusal  to  deliv- 
er shipment  to  connecting  carrier  was  in  viola- 
tion of  Rev.  St.  1911,  art  6670.  and  order  of 
Railroad  Commission,  failure  to  show  such  or- 
der held  fatal.— Id. 

Under  Rev.  St.  1911,  arta.  6670,  6671,  car- 
rier held  liable  for  damages  and  penalty  for  de- 
laying or  refusing  delivery  to  connecting  car- 
rier, though  shipment  is  not  a  through  ship- 
ment.— Id. 

Under  Rev.  St  1»]1,  arts.  6670,  6671,  Rail- 
road Commission  held  without  ijower  to  pre- 
scribe damages  recoverable  for  failure  to  deliv- 
er shipment  without  delay  to  connecting  car- 
rier.—Id. 

®=>22  (Tex.)  Acts  30th  Leg.  c.  42,  H  1,  3,  6, 
relating  to  use  of  free  passage  on  railroad,  con- 
strued in  light  of  Pen.  Code  1911,  art.  9  (Ver- 
non's Ann.  Pen.  Code  1916,  art.  9),  on  of- 
fenses punishable,  held  not  to  malie  it  an  of- 
fense to  attempt  to  ride  free  without  attempt  to 
use  pass.— <"-arpenter  v.  Trinity  &  B.  V.  Ry. 
Co.,  184  S.  W.  186. 

n.   CARRIAGE    OF   OOOB8. 

(A)   Dellveir  t«  Carrier. 

€=s44  (Tez.Oiv.App.)  A  carrier  is  liable  for  the 
consequences  of  its  breach  of  contract  to  fur- 
nish cars  within  a  shorter  time  than  required 
by  statute,  though  the  result  of  inability  due  to 
an  unusual  demand  for  cars.— Texas  &  N.  O.  R. 
Co.  V.  Weems,  184  S.  W.  1108. 
®=945  (Tex.Oiv.App.)  Damages  for  carrier's 
breach  of  contract  to  furnish  cars  on  private 
tracks  held  not  limited  to  cost  of  hauling  prop- 
erty to  depot,  where  cars  could  not  have  been 
obtained  there.— Texas  &  N.  O.  R.  Co.  v.  Weems, 
184  8.  W.  1103. 

Plaintiff,  alleging  that  "on  or  about"  June 
14th  he  demanded  and  defendant  refused  to  fur- 
nish cars,  proof  that  it  was  on  that  day  of  July 
is  not  a  variance.— Id. 

(B)  Bills  at  tiadlac  Slilpplac  Reeelpta, 
and  Speelsl  Contracta. 

^»58  (Te«iCiv.App.)  Where  a  bank  purchased 
a  seller's  bill  of  lading  with  draft  attached,  but 
on  refusal  of  the  bnyer  to  accept  the  goods,  the 
seller  gave  its  check  to  the  bank  for  the  amount 
of  the  draft  held  on  the  evidence,  that  at  the 
time  of  a  levy  on  the  goods  as  the  property  of 
the  seller  the  title  was  in  such  seller. — Collin 


r^nty  Mat  Bank  v.  Batterwhite,  184  S.  W. 


(f^  OMBtaar  and  Control  of  Oooda. 

4i=>76  (Ark.)  Where  a  contract  of  sale  allows 
the  vendee  and  consignee  to  refnse  the  goods  if 
not  in  good  condition  cm  arrival,  the  consignor's 
dtle  is  not  devested  by  delivery  to  the  carrier, 
and  he  may  sue  the  carrier  for  injury  to  aoch 

foods.— Tasoo  &  M.  V.  B.  Oo.  v.  8oI<nnon,  184 
.  W.  418. 

(F)  lioss  of  or  Injorr  to  Oooda. 

4sg»l32  (Tez.Giv.App.)  Wher»  a  shipper  ex- 
pressly  alleged  that  the  goods  were  in  good  con- 
dition when  delivered  to  the  carrier,  it  has  the 
burden  ot  proving  that  fact— Olebume  Peanut 
&  Products  Ca  v.  Missouri,  K.  &  T.  Ry.  (X  of 
Texas,  184  S.  W.  1070. 

4=>I33  (Tez.Civ.App.)  In  an  action  for  injuries 
to  peanuts  which  plaintiff  claimed  resulted  from 
unventilated  car,  evidence  that  green  peanuts,  if 
confined  before  sutSciently  dry,  would  neces- 
sarily be  damaged  is  admissible.— Cleburne  Pea- 
nut &  Products  Oo.  y.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  184  8.  W.  1070. 
«=3l39  (Mo.App.)  In  an  acticm  for  damages  for 
failure  to  deliver  sugar,  evidence  hM  to  show 
that  the  carrier  knew  that  it  had  been  resold  or 
was  to  be  resold,  and  so  was  liable  for  conse- 
quential damages  as  loss  of  profits  on  resale. — 
Byley-Wilson  Grocer  Co.  v.  St  Ijouis  &  S.  F. 
R.  Co.,  184  S.  W.  916. 

«s»l37  (Tez.Civ.App.)  A  charge  that  shipper 
had  burden  of  proof  in  an  action  for  injuries  to 
a  shipment  held  not  objectionable  on  theory  that 
where  carrier  receives  shipment  in  good  condi- 
tion, it  is  bound  to  excuse  injury;— Cleburne 
Peanut  &  Products  Co.  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas,  184  8.  W.  1070. 

(H)   Mmltatlon  of  Uablllty. 

®=3i54  (Mo.App.)  Under  Interstate  Commerce 
Act  1887,  |g  2,  3,  an  interstate  carrier  may  fix 
a  reduced  rate  hmiting  its  liability,  and  such 
limitations  are  valid  if  the  rates  be  open  to 
all.— Stubblefield  v.  8t  Louis  &  a  F.  R.  Ca, 
184  S.  W.  140. 

®=3l65  (Mo.App.)  A  rental  in  a  contract  that 
a  reduced  rate  was  ctiarged  in  consideration  of 
a  limited  valuation  prima  facie  establishes  that 
fact.— Stubblefield  v.  St  Louis  &  8.  F.  R.  Co., 
184  S.  W.  149. 

(I)   Connoetlac  Carriers. 

9=9 1 74  (Tez.CivApp.)  In  the  absence  of  a 
special  contract  or  course  of  business,  an  ini- 
tial carrier,  or  an  intmnediate  connecting  car- 
rier, is  bound  only  to  safely  carry  and  deliver 
the  shipment  to  u>e  next  carrier. — Quanah,  A, 
&  P.  Ry.  Co.  V.  Warren,  184  S.  W.  232. 
<8s9i85(8)  (Tex.Civ.App.)  Receipt  of  initial  car- 
rier for  shipment  of  goods  destined  to  point  on 
line  of  connecting  railroad  held  not  to  show  that 
the  shipment  was  a  through  shipment  within 
Rev.  St  1911,  art.  731.— Quanah,  A  ft  P.  Bj. 
Co.  V.  Warren.  184  S.  W.  232. 

Under  Rev.  St  1011,  art  731,  relative  to  li- 
ability of  carriers  of  through  shipment,  there 
must  be  more  than  the  mere  receipt  and  trans- 
portation of  goods  to  show  a  contract  for 
through  shipment. — Id. 

®=3l87  (Tex.Civ.App.)  landing  that  a  steam- 
ship company  was  not  liable  for  damages  to 
shipment  due  to  hurricane,  under  Act  Cong, 
B'eb.  13,  1893,  g  3,  held  to  prevent  a  recovery 
against  a  connecting  railroad  carrier. — Texas  « 
P.  Ry.  Co.  V.  Erambert,  184  S.  W.  274. 

m.   CARRIAOB  OF  UVB  STOCK. 

€=3205  (Ky.)  Ambiguity  in  a  contract  for  the 
shipment  of  live  stock  in  designating  the  con- 
signee, or  in  not  clearly  showing  who  they  are. 
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or  the  place  of  destiiiation,  should  be  constmed 
most  favorably  to  the  shipper.— Cincinnati,  N. 
O.  &  T.  P.  By.  Co.  V.  Luke,  184  S.  W.  1132. 
«=9207(2)  (Tex.ClT.App.)  An  interstate  ship- 
ment of  live  stock  mav  be  made  oo  an  oral  con- 
tract—Kansas City,  M.  &  O.  Hy.  Co.  t.  Han- 
sard. 184  S.  W.  329. 

®s>2l2  (Ky.)  Railroad  transporting  cattle 
from  Kentuocy  consigned  to  a  Chicago  firm  of 
cattle  brokers  in  care  of  a  Cincinnati  firm  held 
under  duty  to  deliver  to  the  Cincinnati  firm  in 
such  city.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Luke,  184  S.  W.  1182. 
«=>2l8a)  (Mo.App.)  A  stipulation  between  car^ 
rier  and  shipper  of  live  stock  in  interstate  com- 
merce limiting  the  time  for  bringinp;  suit  for  in- 
jury thereto  is  valid  under  the  federal  rule. — 
Howard  y.  Chicago,  R.  I.  &  P.  Ry.  Co.,  184  S. 
W.  906. 

®=>2I8(1)  (Tez.Civ.App.)  Provision  in  written 
contract  for  carriage  of  Uve  stock  that  suit  for 
injury  be  brought  vfithin  91  days  is  not  unrea- 
sonable or  invalid. — Kansas  City,  M.  &  O.  Ry. 
Co.  v.  Hansard,  184  S.  W.  329. 
«s>218(3)  (Ky.)  A  reasonable  stipulation  in 
reference  to  presenting  a  claim  for  damages  un- 
der a  contract  for  the  carriage  of  live  stock  is 
valid  and  enforceable.— Cincinnati,  N.  O.  &  T. 
P.  By.  Co.  V.  Luke.  184  S.  W.  1132. 
«=»2I8(6)  (Tex.Civ.App.)  Stipulation  in  coo- 
tract  for  carriage  of  live  stock  tnat  suit  for 
damages  must  be  brought  within  91  days  is  not 
binding  if  there  was  no  consideration  therefor, 
and  where  a  binding  oral  contract  had  been 
previously  made,  the  subsequent  written  con- 
tract would  be  without  consideration. — Kansas 
City,  M.  &  O.  By.  Co.  v.  Hansard,  184  S.  W. 
329. 

«s>2l8(6)  (Ky.)  Stipulation  In  Mil  of  lading 
covering  shipment  of  live  stock  requiring  ship- 
per to  give  prompt  notice  of  damages  held  not 
to  cover  damages  through  the  railroad's  breach 
of  agreement  to  accord  the  shipper  the  privi- 
lege of  taking  the  cattle  off  at  a  city  en  route. 
—Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v.  Luke, 
184  S.  W.  1132. 

^s»227(3)  (Tex.Civ.App.)  In  a  suit  for  damages 
to  shipment  of  cattle,  proof  of  injury  from  their 
inherent  propensities  would  be  admissible  un- 
der its  general  denial  of  negligence.— St.  Louis 
Southwestern  By.  Ck>.  of  Texas  v.  Kerr,  184  S. 
W.  105& 

«=>228(1)  (Tez.Civ.App.)  In  action  for  damag- 
es to  shipment  ot  live  stock,  carrier  has  burden 
of  proving  that  the  stipulation  in  a  written 
contract  as  to  time  within  which  shipper  must 
give  notice  of  injury  was  reasonable. — Kansas 
City,  M.  &  O.  By.  Co.  v.  Hansard,  184  S.  W. 
329. 

<&=>230(12)  (Tez.CSv.App.)  In  an  action  against 
a  railroad  for  damage  to  a  shipment  of  live 
stock  instruction  authorizing  double  recovery 
was  erroneous. — Kansas  City,  M.  &  O.  By.  Co. 
V.  Russell,  184  S.  W.  299. 

IV.  GARBIAOIi  OF  PASSENGERS. 

(A)   Relation    Between    Carrier    and    Pas- 
aenirer. 

^=»235  (Ark.)  A  railroad  built  by  a  logging 
company  to  haul  timber  to  its  mill,  on  which  it 
occasionally  hauled  material  to  others  and  never 
carried  passengers  except  gratuitously  and  un- 
der a  stipulation  exempting  from  liabili^,  was 
not  a  "common  carrier  of  passengers. — Dodson 
V.  Clark  County  Lumber  Co.,  184  S.  W.  417. 

(G)  Pertomanee  o(  Contract  ot  Transport 
tatlan. 

€±7271  (Ark.)  Carrier,  noti^ng  adult  passen- 
ger, of  apparent  ordinary  intelligence,  of  ar- 
rival at  a  junction  where  it  was  neees.^Hry  to 
change  for  point  on  line  of  connecting  carrier, 
held  not  liable  in  damages  for  carrying  passen- 
ger beyond  junction.— St.  Louis,  I.  M,  &  S.  Ry. 
Co.  ▼.  Needbam,  184  S.  W.  47. 


4=>278(1)  (Ark.)  In  actimi  (or  damages  from 
defendant's  Diligent  failure  to  notify  plaintiff 
of  necessity  for  changing  cars  at  a  junction, 
evidence  held  to  make  defendant's  announcement 
of  the  junction  and  the  necessity  for  change  a 
question  for  the  jury. — St.  IxMiis,  I.  M.  &  S. 
By.  Co.  T.  Needham.  184  S.  W.  47. 

(D)  Personal  lajarlea. 

«=>280(1)  (Ky.)  It  is  a  carrier's  duty  to  pro- 
vide for  its  passengers  a  reasonably  safe  plat- 
form and  approaches  to  its  trains.— Gomberland 
R.  Co.  V.  Hemphill,  184  S.  W.  883. 
<@=>280(4)  (Mo.)  If  the  elevator  shaft  doors 
causing  the  injury  were  operated  in  the  usual 
and  customary  way  that  this  and  other  similar 
elevators  and  doors  were  operated  held  not  nec- 
essarily to  relieve  defendant  from  liability.— 
Howard  v.  Scarritt  Estate  Co.,  184  S.  W.  1144. 
<S=»283(2)  CTex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  6753,  a  railroad 
is  not  relieved  of  liability  for  the  consequences 
to  a  passenger  of  its  conductor's  failure  to  sep- 
arate white  and  negro  passengers. — Texas  & 
P.  Ry.  Co.  V.  Baker,  184  S.  W.  664. 

A  railroad  whose  servants  knew,  or  by  the  ex- 
ercise of  due  care  might  have  imown,  that  a 
white  person  was  in  a  coach  for  blacks,  in  vio- 
lation of  the  separate  coach  law,  and  did  not 
remove  him,  was  liable  for  injuries  to  plaintiff's 
wife,  a  negress,  inflicted  by  such  white  person. 
— Id, 

i8=>284(l)  (Tex.Clv.App.)  A  railroad  whose 
white  passenger  assaulted  plaintiff's  negreas  wife 
was  not  liable  therefor,  aside  from  the  separatr 
coach  law,  unless  the  road  should  have  reason- 
ably foreseen,  in  time  to  have  prevented  the  as- 
sault, that  the  white  person  would  commit  it- 
Texas  &  P.  Ry.  Co.  V.  Baker,  184  S.  W.  664. 
<e=290(l)  (Tex.Civ.App.)  That  plaintiff  did  not 
inform  the  carrier  or  its  servants  of  the  delicate 
condition  of  his  wife  will  not  preclude  recovery 
for  injuries  resulting  to  her  from  cold  contract- 
ed through  an  insufficiently  heated  car. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  ▼.  Ruther- 
ford, 184  S.  W.  700. 

€=»303(5)  (Tex.Civ.App.)  In  an  action  for  inju- 
ries while  alighting  from  a  street  car,  defendant 
was  not  liable  if  the  car  stopped  for  a  reasonable 
time,  and  its  servants  did  not  know,  or  have  rea- 
son to  know,  tliat  the  plaintiff  bad  not  aliehted. 
—San  Antonio  Traction  Co.  v.  Ooz,  184  S.  W. 
722. 

«=>305(2)  (Ky.)  To  recover  for  injuries  from  a 
carrier's  failure  to  provide  a  reasonably  safe 
platform  it  mu.<<t  be  shown  that  such  failure  was 
the  proximate  cause  of  the  injury. — Cumberland 
B.  Co.  v.  Hemphill,  184  S.  W.  883. 

In  action  for  personal  injury,  plaintiff,  who 
showed  that  the  "creeling"  of  his  foot  as  he  was 
about  to  board  defendant's  train  was  the  proxi- 
mate cause  of  his  fall  and  consequent  injury, 
and  failed  to  show  that  the  "creeling^  was  due 
to  defendant's  negligence,  was  not  entitled  to 
recover. — Id. 

«=9307^4)  (Ark.)  Stipulation  signed  by  plaintiff 
in  consideration  of  nis  gratuitous  carriage  on 
defendant's  logging  railroad  held  binding  <m 
him,  so  that  defendant  was  not  liable  for  injury 
to  him  from  a  derailment  due  to  its  negligence. 
-Dodson  T.  Clark  County  Lumber  Co_  184  S. 
W.  417. 

<S=>3I4(2)  (Tez.Giv.App.)  AUegationa  of  nccli- 
gence  in  passenger's  action  for  injuries  held  spe- 
cific, and  not  general.— Dowdy  v.  Soathem  Trac- 
Uou  Co.,  184  8.  W.  «87. 

«=s>3l5(3)  (Tez.OiT.App.)  Where  thg  passenger 
alleged  specific  acts  of  negligence  and  failed  to 
prove  them,  he  could  not  invoke  the  maxim  "res 
ipsa  loquitur,"  based  on  the  happening  of  an 
accident,  but  was  required  to  prove  the  spe- 
cific negligence  alleged. — Dowdy  v.  Southern 
Traction  Ob.,  184  S.  W.  687. 
®=>3I8(4)  (Tez.Civ.App.)  In  a  suit  against  a 
railroad  for  death  of  a  shipper  riding  witb  his 
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Roods,  evidence  held  sufficient  to  authorize  find- 
ins  that  the  negligence  of  the  road's  sep'antsin 
mailing  a  flying  switch  with  the  car  in  which 
decedent  rode,  and  tbe  injuries  received  by  him, 
proximately  contributed  to  his  death. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Norris,  184  S.  W. 
261. 

®=>3I8(11)  (Tex.Civ.App.)  In  action  for  inju- 
ries to  passenger,  evidence  held  to  authorize  find- 
ing that  insumciencjr  of  light  was  producing  or 
proximate  cause  of  injury. — Houston,  B.  &  W. 
T.  By.  Co.  ▼.  Hooper,  184  S.  W.  347. 
«=»320(1)  (Tex.Civ.App.)  In  action  for  inju- 
ries to  passenger,  where  there  is  evidence  to 
sustain  allegation  of  one  of  the  acts  of  negli- 
gence alleged,  peremptory  instruction  was  prop- 
erly refused.— Houston,  E.  &  W,  T.  By.  Co.  v. 
Hooper,  184  S.  W.  347. 

€=»320(11)  (Tex.Civ.App.)  In  an  acaon  for  in- 
juries to  plaintiff's  wife  resulting  from  cold  con- 
tracted in  an  insufficiently  heated  car,  evidence 
held  insufficient  to  raise  the  question  whether 
the  carrier's  servants  would  have  beated  the  car 
bad  they  been  informed  of  the  wife's  delicate 
condition.— St.  Louis  Southwestern  By.  Co.  of 
Texas  v.  Butherford,  184  S.  W.  700. 
€=3321(4)  (Tex.Civ.App,)  In  an  action  under 
the  separate  coach  law  for  injuries  to  a  negress 
assaulted  by  a  white  passenger  in  a  coach  for 
blacks,  instructious  authorizing  a  finding  against 
the  road  if  its  servants  knew  that  a  wliite  pas- 
senger was  in  the  negro  coach  lield  not  errone- 
ous on  account  of  testimony. — Texas  it  P.  By. 
Co.  V.  Baker,  184  S.  W.  664. 

(Ei)  Coatrlbatorr     KeKllwenoe     of     PeraOB 
lalared. 

®=>330  (Tex.Oiv.App.)  Though  there  was  fuel 
and  a  stove  in  the  car  in  which  plaintiS  and 
his  ^fe  were  riding,  plaintiff's  failure  to  build 
n  fire,  the  car  becoming  cold,  is  not  contributory 
negligence  precluding  recovery  for  injuries  to  his 
wife  from  cold.— St.  Ix)uis  Southwestern  By.  Co. 
of  Texas  v.  Butherford,  184  S.  W.  700. 

CATTLE  GUARDS. 

See  Bailroada,  «=3362. 

CERTIFICATE. 

See  Contracts,  *=>287:    Corporations,  4=999; 
Depositions;    Insurance,  €=>546. 

CERTIFICATES  OF  DEPOSIT. 

See  Bills  and  Notes,  «s>497, 62S ;  Gamishment, 

CERTIORARI. 

I.  NATDBB  Atm  OROtnTOB. 

<8=»I7  (Tex.Giv.App.)  The  Court  of  Appeals 
cannot  issue  certiorari  to  correct  the  return  as 
made  by  the  constable  showing  the  value  of  the 
property  attached  in  order  to  make  it  conform  to 
his  inteutiond.— FuUer,  Hanna  &  (jO.  t.  Bogera, 
ItA  a.  W.  322. 

CHANCERY. 

See  Bquity. 

CHANGE  OF  VENUE. 

See  Criminal  I>aw,  «s»122-137. 

CHARACTER. 

See  Witnesses,  «sa344-360. 

CHARGE. 

To  jary,  see  Trial,  i8ss»191-190. 

CHARTER. 

See  Bailroftds,  t=»19. 


CHATTEL  MORTGAGES. 

See  Beformation  of  Instrumebts,  4=>1S. 

I.  BEQinSITES  ANB  VAUDITT. 

(A)   I(«tare    and    Eaaentiala    of    Traaafera 
of  CkatteU  aa   Secnrlty. 

«=>22  (Tex.(ST.App.)  A  chattel  mortgage  to  se- 
cure future  advances  is  valid  and  binding  <Mi 
the  parties. — Law  Sprinkle  Mercantile  Co.  v. 
Hause,  184  S.  W.  737. 

(B)   Poria  aad  Coateata  of  Inatramenta. 

€=»47  (Tex.CSv.App.)  A  description  in  a  chat- 
tel mortgage  held  sufficiently  definite  to  warrant 
foreclosure;  parol  evidence  being  admissible. — 
Ferrell-Michael  Abstra.'t  &  Title  Co.  v.  Mc- 
cormac,  184  S.  W.  1081. 

n.  rixjiro,  beoobdixo,  and  beo- 

ISntATIOll. 

(A)  Orl*lBal. 

9=382  (Ark.)  An  unrecorded  chattel  mortgage 
is  good  between  tbe  parties  thereto. — Judkins  t. 
State,  184  S.  W.  407. 

m.  CONSTRUCTION  AND  OPERATION. 
(D)  liiea  aad  Priority. 

(8=9 1 38(1)  (Ark.)  Artisan's  Uen  created  by  Acts 
1011,  p.  298,  i  X,  held  prior  to  a  recorded  chat- 
tel mortgage  on  tbe  property  repaired,  if  the 
work  was  necessary  to  conduct  of  business. — 
Gardner  v.  First  Nat.  Bank  of  De  Queen,  184 
S.  W.  51. 

«=>I38(1)  (Tex.Civ.App.)  Despite  Bev.StlOll. 
art  3744.  mortgagee,  who  made  advances  after 
part  of  the  mortgaged  property  was  sold  under 
execution,  has  priority  over  the  purchaser  at 
execution  sale,  though  at  time  of  purchase  the 
other  property  was  sufUcient  to  have  discharged 
debt. — Iaw  Sprinkle  Mercantile  Co.  v.  Hause, 
184  S.  W.  737. 

4=>I44  (Ark.)  An  officer  in  possession  of  prop- 
erty under  a  levy  of  execution  acquired  a  lien 
superior  to  the  lien  acquired  under  a  chattel 
mortgage  recorded  after  the  levy.— McCabe  t. 
Lee,  184  S.  W.  448. 

«=»IS0(2)  (Ark.)  Under  Eirby's  Digest,  {  6399, 
the  recording  of  a  chattel  mortgage  in  a  county 
other  than  that  of  the  mortgagor's  residence  is 
insufficient  to  constitute  notice  to  third  par- 
ties.—Judkins  T.  State,  184  S.  W.  407. 

V.  RIGHTS  AND  RZOIKDIIiS  OF 
CREDITORS. 

iS=3l86  (T^x.Civ.App.)  A  reservation  of  title  to 
a  stock  of  goods  to  secure  the  purchase  price, 
though  declared  a  mortgage  by  B«v.  St.  1911, 
art  5654,  is  not  within  article  3970,  declaring 
void  a  mortgage  on  a  stodt  of  goods. — Mayfield 
Co.  V.  HarUn  &  Harian,  184  S.  W.  313. 

Under  Bev.  St  1011,  art  5654,  declaring  an 
unregistered  reservation  of  title  to  chattels  to 
secure  the  purchase  price  void  as  to  creditor, 
the  seller,  retaking,  can  hold  than  against  non- 
lien  creditors. — Id. 

«=3l86  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  8070,  making  void  mort- 
gages on  stocks  of  goods  exposed  to  daily  sale 
where  possession  is  retained  by  the  mortgagor, 
does  not  apply  where  the  goods  mortgaged  are 
segregated  from  the  stock  and  possession  deliv- 
ered to  the  mortgagees.- Krower  v.  Martin,  184 
3.  W.  611. 

Vn.  REMOTAI.  OR  TRANSFER  OF 
PROPERTT  BT  MORTGAGOR. 

(A)  Rtshta   aad    UablUtlea   of   Parties. 

«=>2I9  (Mo.App.)  Bev.  St  1909,  S  28G3,  does 
not  prevent  a  mortgagee  from  waiving  his  rights 
under  a  chattel  mortgage   by  consenting  to  a 
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sale  or  excbange  of  the  chattel.— Rosen  ▼.  Da- 
vis, 184  S.  W.  151. 

«ss>229(2)  (Tex.Giv.App.)  In  action  for  convert- 
ing mortgaged  cottoa,  answer  alleging  that  selling 
price  was  paid  plaintiff,  and  that  plaintiff  was 
paid  market  value,  less  cost  of  picking,  held  to 
state  a  meritorious  defense. — Miller  v.  First 
State  Bank  &  Trust  Co.  of  Santa  Anna,  184 
S.  W.  614. 

IZ.  rOBEGIiOSURE. 

®=>274  (Tex.Civ.App.)  Where  maker  gave  chat- 
tel mortgage  to  surety,  and  transferred  property 
to  a  corporation  organized  to  take  over  his 
business,  limitations  did  not  run  in  favor  of  the 
corporation,  by  reason  of  its  holding  property, 
against  the  right  of  payee  of  note  to  enforce 
mortgage.— Ferrell-Michael  Abstract  ft  Title  Co. 
V.  McCormac,  184  S.  W.  1081. 

CHEAT. 

See  False  Pretenses;   Fraud. 

CHILDREN. 

See  Adoption;  Bastards;  Divorce  ^=>808; 
Guardian  and  Ward;  Infants;  Negligence, 
«S386. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITATION. 

See  Appeal  and  Bh-ror,  $=>407. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

See  Banks  and  Banking,  <S=:>80 ;  ConntleB,  4=9 
206:  Execution,  €=>1.82-  Executors  and  Ad- 
ministrators, 4=>234;   Mechanics'  lAenB,  4is> 

CLASS  LEGISLATION. 

See  Constitutional  Law,  4=9208. 

CLOUD  ON  TITLE. 

See  Quieting  TiUe. 

COLLATERAL  ATTACK. 

See  Judgment,  «=>494-601, 818 ;  Judicial  Sales; 
Justices  of  the  Peace,  4=>129. 

COLLATERAL  SECURITY. 

See  Bills  and  Notes,  «s>357,  S58 ;    Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

CpnflBINATIONS. 

See  Conspiraoy;  Monopolies. 

COMMERCL 

See  Carriers;    Master  and  Servant,  4b»260^. 

I.    POWEB    TO    REOUXJkTE   IK    GEN- 
ERAI.. 

4=»8  (Mo.App.)  Under  the  Interstate  Oom- 
merce  Act  and  the  Carmack  Amendment,  the 
federal  laws  are  exclusive  for  the  determination 
of  controversies  arising  out  of  interstate  com- 
merce.—Stubblefield  V.  St  Louis  &  S.  F.  B.  Co., 
184  8.  W.  149. 

The  provision  of  the  Carmack  Amendment  that 
the  holder  of  A  bill  of  lading  issued  for  inter- 


state carriage  should  not  Im  deprived  of  any 
right  of  action  or  remedy  he  had  under  the  exist- 
ing laws  does  not  indicate  that  the  federal  law 
is  not  exclusive;  that  provision  referring  only 
to  existing  federal  laws. — Id. 
4=3 10  (Tei.Civ.App.)  Until  Congress  has  acted 
and  passed  laws  regulating  the  recovery  for 
breach  of  a  contract  for  the  delivery  of  an  in- 
terstate telegram,  the  state  courts  are  warrant- 
ed in  followmg  their  own  laws. — Western  Union 
Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 

II.   SUBJECTS    OF   BEOUXATIOH. 

4=>I6  (Tcx.Civ.Apj).)  Contract  between  Texas 
mercantile  corporation  and  Illinois  advo-tising 
corporation  for  furnishing  of  advertising  cuts 
and  type  held  interstate  commerce,  and  not  sub- 
ject to  Texas  Anti-Trnst  Laws. — Bogata  Mercan- 
tile Co.  V.  Outcault  Advertising  Co.,  184  S.  W. 
883. 

4ss>27  (Tex.Civ.App.)  Where,  at  the  time  of 
shipment,  a  destination  within  the  state  only 
was  contemplated  the  state  statutes  control  the 
railroad's  liability  for  injury  to  a  servant  while 
engaged  in  such  transportation. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Pace,  184  S.  W.  1051. 
®=>33  (Mo.App.)  Where  the  point  of  shipment 
of  live  stock  and  the  point  of  destination  were 
both  in  Missouri,  but  the  course  of  transporta- 
tion was  through  both  Missouri  and  Ejansas, 
the  cars  containing  the  stock  passing  over  the 
tracks  of  other  railroads,  the  shipment  was  in- 
terstote.— Howard  v:  Chicago,  B.  I.  Sc  P.  By. 
Co.,  184  S.  W.  906. 

<S=933  (Tex.Civ.App.)  A  shipment  of  coal,  billed 
to  a  point  in  another  state,  from  which,  al- 
though without  reloading  or  unloading,  it  was 
then  billed  to  a  point  witnin  such  state,  was  not 
interstate  as  to  the  second  shipment. — ^Missonri, 
K.  &  T.  By.  Co.  of  Texas  v.  Pace,  184  S.  W. 
1051. 

4=>40(1)  (Tex.)  Contract  for  sale  of  patterns 
by  New  York  uishion  company  to  Texas  buyer, 
held  violative  of  the  Texas  Anti-Trust  Act,  the 
goods  having  lost  their  character  as  interstate 
commerce.— Segal  v.  McCall  Co.,  184  S.  W.  1*. 
4=340(1)  (Tex.Civ.App.)  Contract  of  resident  of 
Texas  with  Illinois  medical  company  for  pur- 
chase of  goods  at  wholesale  prices  for  resale 
held  not  enforceable,  though  dealing  with  mer- 
chandise in  interstate  commerce,  in  view  of  pro- 
visions of  the  contract,  operative  after  arrival 
of  the  goods  in  Texas,  violative  of  the  Texas 
Anti-Trust  Act  (Rev.  St  1911,  arts.  7796,  7798). 
— W.  T.  Bawleigh  Medical  Co.  v.  Fitzpatriek, 
184  S.  W.  649. 

m.  MEANS  Axm  amrpoDS  of  beo. 

4=>59  (Tex.CiT.A,pp.)  Where  telegraph  com^ 
py  negligently  failed  to  deliver  message  orig- 
inating in  state  where  damages  for  mental  an- 
guish could  be  recovered,  court  of  forum  in  al- 
lowing recovery  of  such  damages  did  not  plac« 
burden  on  interstate  commerce  contrary  to 
Const  U.  S.  art.  1,  I  8,  subd.  3.— Western  Un- 
ion Telegraph  Co.  v.  Bailey,  184  S.  W.  519. 
4=>62  (Tex.Civ.App.)  Neither  the  railroad  ooi 
the  conductor  has,  under  ««fv.  St  1911,  am. 
6746,  6748-6750,  and  6753,  the  right  to  com- 
pel an  interstate  negro  passenger  to  leave  tlx 
coach  in  which  he  was  riding  and  go  into  an- 
other, though  equal  in  point  of  comfort  Bod 
convenience. — State  v.  Galveston,  H.  ft  S.  A 
By.  Co.,  184  S.  W.  227. 

COMMERCIAL  PAPER, 

See  BiUa  and  Notes. 

COMtlON  CftllRlfiRS. 

See  Carriers. 

COMMON  UW. 

See  Action,  4s»40l 

Digitized  by  LjOOQ  IC 


1221 


iHVmX-DlGZ&l 


Oenstltfttlon*!  tmiw 


COMMON  SCHOOLS. 

See  Schools  ud  Sdtool  Districts. 

COMMUNITY  Property. 

See  Hasband  and  Wife,  «=>26&-278. 

COMPARATIVE  NCGLfGENOE. 

See  NegHgence,  «3>101. 

COMPENSATION. 

See  Attorney  and  Client,  «=>148,  ISO;  Brokers, 
«=»44-89;  Death,  4s>8S:  Eminent  Domain, 
«=»71;  Master  and  Servant,  «=>78,  82; 
Principal  and  Agent,  4=^89. 

COMPETENCY. 

See  Evidence,  «s»148;  Jtiry,  «sa67:  WitnesHB, 
<8=>48-18d. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPflOMlSE  AND  ^TTLEMENT. 

See  Arbitration  and  Award ;  Attorney  and 
Client,  «=5>101;   Payment. 

«=>6(1}  (Mo.App.)  Where  partnership  aicree- 
ment  ifor  the  pnrctanBe  of  stock  did  not  make 
the  defendants  liable  to  the  plaintiff  for  one- 
half  the  porchase  price,  a  payment  of  tUs  sum 
held  a  sufficient  consideration  for  the  settle- 
ment of  all  claims  ariidng  out  of  the  transaction. 
— Wonderly  v.  little  &  Hays  Inv.  Co.,  184  S. 
W.  1188. 

•s»l6(l)  (Mo.App.)  Where  ptaintifl  entered  in- 
to a  partnership  anangenent  with  the  defend- 
ants to  buy  corporate  stock  and  later  upon  the 
insolvency  of  the  corporation  bad  an  accounting 
with  the  defendants  which  purported  on  its  face 
to  be  a  final  settlement,  an  action  for  damages 
for  fraud  in  the  original  transaction  was  pre- 
cluded.—Wonderly  V.  LdttU  &  Hays  Inv.  Co., 
184  S.  W.  1188. 

COMPUTATION. 

Se«  I/imitation  of  Actions,  ®=»45-180;   Usury, 

CONCLUSIVENESS. 

See  Appeal  asd  Error,  «=»662-666,  1008:  Evi- 
dence, «s>26S,  383 ;  Judgment,  «=>64D-747 ; 
Pleading,  «b986;    Wills,  «=9423. 

CONDEMNATION. 

See  Bminent  Dontain. 

CONDITIONAL  SALES. 

See  Bales,  «=»46(M79. 

CONDITIONS. 

See  Deeds,  4S>166. 

CONFESSION. 

See  CMmlnal  Law,  «ze3S19-687. 

CONFLICT  OF  LAWS. 

See  Master  and  Servant,  #s>250)4  :  Tdegraphs 
and  Telephones,  9=327. 

CONNECTING  CARRIERS. 

See  Carriers,  «s>17i-187. 

CONSIDERATION. 

See  Carriers,  4s>154:  Compromise  and  Settle- 
ment; Contracts,  <S=>52-i26;  Ehridenee,  <8=» 
419;    Fraudulent  Conveyances,  0=395. 


CONSOLIDATION. 

See   Railroads,    <S=>148;     Schools  and   Scho<d 
Districta,  «b»SS. 

CONSPIRACY. 

See  SfonopoUes. 

I.  OXVlIi  XiIABIUTT. 

(A)  Acta  Oanstttatlnar  O^mmftwrn^ir  •><  U- 
abllltr  ^Tberefor. 

€=>I3  (Mo.App.)  If  a  conspiracy  exists,  a  par- 
ty who  joins  at  any  stage  becomes  a  party  to, 
and  answerable  for,  all  acts  done  by  each  and 
all  of  the  conspirators  before  or  afterwards  in 
furtherance  of  the  common  design. — Kennisb 
T.  Safford,  184  B.  W.  923. 

(B)  Aotlona. 

®s>l9  (Mo.App.)  Evidence,  in  an  action  against 
defttidant  on  the  ground  tiiat  they  had  conf- 
spired  to  defraud  plaintiff  by  representing  that 
the  security  offered  for  his  loan  was  good,  held 
to  sustain  a  verdict  for  plaintiff  for  the  amount 
of  the  loan.—Kennish  v.  Safford,  184  S.  W. 
923. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Courts,  «S3>231. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  spedflc  tojpics. 
.Special  or  local  laws,  see  Sttttutes,  ^fs>90. 
Subjects  and  titles  of  statutes,  see  Statutes,  9=» 

10&-122. 

n.   OONSTRtrcnOir.^  OPERATION, 

AimEKFOBozacEirr  or  coir- 

'S'X'lTUTlONAXi  PBOVISIONS. 

9s>l2  (Ky.)  In  construing  amendments  to  a 
conatitation  such  amendments  are  to  be  treated 
as  baving  the  same  effect  as  a  codicil  to  a  will. 
— Gatton  ▼.  Fiscal  Court  of  IJaviess  County, 
184  S.  W.  1. 

«=>26  (Mo.)  The  Legislature  may  pass  any 
statute  (federal  questions  aside)  not  forbidden 
by  the  Constitution.— Williams  v.  United  States 
Express  Co.,  184  S.  W.  1146. 
^=335  (Tex.Civ.App.)  Where  a  power  is  ex- 
pressly given  by  the  Constitution  and  the  mode 
of  exercise  is  prescribed,  such  mode  is  exclu- 
sive.—Aldridge  V.  Hamlin,  184  S.  W.  602. 
<&=>42  (Tex.Civ.App.)  Property  owners  cannot 
restrain  a  city  from  constructing  a  sidewalk  in 
front  of  their  premises  bn  property  which  is 
part  of  the  public  thoroughfare  because  of  the 
unconstitutionality  of  the  statute  under  which 
the  city  is  proceeding. — Kiley  v.  Town  of  Tren- 
ton, 184  S.  W.  344. 

€=>48  (Mo.)  A  statute  should  be  so  construed, 
if  possible,  as  to  make  it  valid  under  all  con- 
stitutional DTOvisions.- State  ex  rel.  Wabash 
Ry.  Co.  V.  Roadi,  184  S.  W.  969. 

in.  DiSTBiBtrrzoN  of  oovehh. 

BCEKTAI.  POWERS  AHS 

FinronoNs. 

(A)   l,earlaIatlT«     Powers     and    Del«s«tl«MB 
Thereof. 

<S=63f2)  (Tex.Civ.App.)  Hev.  St.  1911,  art 
1016,  is  not  a  delegation  of  legislative  power, 
or  a  violation  of  Const,  art  11,  j  4,  requiring  a 
general  law  for  incorporation  of  a  city  any 
more  than  is  article  1(134  requiring  an  election 
for  incorporation. — ^Riley  v.  Town  of  Trenton, 
184  S.  W.  344. 

(B)  JaaielBl  Powera  and  V*ai>etiniiB. 

<g=>70(l)  (.Ark.)  Where  act  establishing  a 
drainage  district  was  void  for  want  of  a  definite 


For  cases  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Serlea  ft  Indexes  see  same  topic  and  KBY-NUMBBR 

Digitized  by  VjOOQ  l€ 


'Cojutltatlmud  X«w         184  80UTHWS1STBBN  KDPORTBS 


1222 


'description  of  tbe  boandaiies,  the  court  could 
not  Bubstitute  different  words  and  figures  to  ef- 
fect the  supposed  IcEislative  purpose,  asthe  de- 
scription is  a  legislative,  and  not  a  judicial, 
function.— Morgan  Engineering  Co.  v.  Cache 
Eiver  Drainage  Oist.,  184  S.  W.  67. 
-®=»70(3)  (Tex.O.App.)  The  wiadom  of  a 
statute  was  for  the  Legialature.  and  not  for  the 
court8.-Gay  t.  State,  184  S.  W.  200. 

TI.  TESTED   BXORTS. 

«=>I02(2)  (Mo.App.)  Notwithstanding  the  pay- 
ment of  part  of  the  salary  of  a  fireman  into  a 
fund  under  Rev.  St  1909,  {  9888,  part  of  the 
Firemen's  Pension  Act,  it  remains  a  public 
fund,  and  the  payer  of  such  sums  has  no  vested 
right  therein  which  cannot  he  taken  away  by 
subsequent  legislation.— State  et  rel.  King  v. 
Board  of  Trustees  of  Firemen's  Pension  Fund 
of  Kansas  City,  184  S.  W.  929. 
«s>l07  (Mo.)  Rev.  St  1909,  g  1892,  forbidding 
suit  to  foreclose  mortgage  after  barring  of.  the 
debt,  does  not  impair  the  vested  rights  of  par- 
ties to  mortgages  or  deeds  of  trust  executed  be- 
fore the  act  was  passed,  provided  the  obliga- 
tions secured  by  them  were  not  barred  at  the 
time  of  its  wiactment— Bobb  v.  Taylor,  184  S. 
W.  1028. 

IX.  PBTVIIXOZiS   OB  IMMXTNITIES, 
Ain>  CI.ASS  I,EOISIiATIOir. 

<S=»205(6)  (Tenn.)  Pub.  Acts  1905,  c.  480.  $  158, 
cqnceming  fraternal  beneficiary  associations, 
does  not  violate  Const  art  11,  8  8,  as  discrim- 
inating in  favor  of  certificate  holders  under  the 
act  as  against  certificate  holders  of  other  bene- 
ficiary associations  and  ordinary  life  companies. 
—Hamilton  Nat  Bank  v.  Amster,  184  S.  W.  5. 
«s>208(13)  (Tfenn.)  Pub.  Arts  1905,  c.  480,  { 
12,  and  section  82,  concerning  fraternal  bene- 
ficiary associations,  do  not  violate  Const,  art. 
1,  §  8,  and  article  11,  §  8,  as  class  legislation, 
since  it  grants  the  same  privileges  to  all  asso- 
ciations falling  within  the  terms  of  the  act — 
Hamilton  Nat  Bank  v.  Amster,  184  S.  W.  5. 

ZI.  VXJE  PROCESS  OF  IJiW. 

«=»278(1)  (Mo.)  A  statute  based  on  the  valid 
exercise  of  the  iwlice  power  does  not  deprive 
a  person  of  his  property  without  due  process  of 
law,  contrary  to  Const  art  2,  {  30,  or  Const 
IT.  S.  Amend.  14,  §  1.— Carson  v.  Missouri,  K. 
&  T.  Ry.  Co.,  184  8.  W.  1039. 
<&=>290(1)  (Ark.)  Acts  1913,  p.  612,  repealing 
Acts  1911,  p.  1245,  purporting  to  establish  a 
drainage  district,  but  invalid  for  want  of  def- 
inite description  of  boundaries,  held  not  to  cure 
defective  description,  as  to  do  so  would  take 
property  of  owners  without  due  process  of  law 
and  without  compensation.— Morgan  Eiigineer- 
ing  Co.  V.  Cache  River  Drainage  Dist.,  184  S. 
W.  67. 

<S=>296(1)  (Tenn.)  Pub.  Acts  1905,  c.  480,  i  12, 
cuncerning  fraternal  beneficiary  associations, 
does  not  violate  Const  art.  1,  f  8,  as  discrim- 
inating in  favor  of  certificate  holders  under  the 
act  as  against  certificate  holders  of  other 
beneficiary  associations  and  ordinary  life  com- 
panies.— Hamilton  Nat.  Bank  v.  Amster,  184  S. 
W.  6. 

^»309(2)  (Mb.)  Hie  provision  of  the  drainage 
district  act  for  notice  to  the  owners  by  publica- 
tion only  is  not  a  denial  of  due  process  of  law 
contrary  to  the  state  or  federal  Constitution. — 
Elsberry  Drainage  Dist  v.  Harris,  184  S.  W. 
89. 

«=309(3)  (Mo.)  Rev.  St  1909,  §  7042,  as  to 
service  on  superintendent  of  insurance,  held 
not  to  deny  due  process  of  law,  in  violation  of 
Const  IT.  S.  Amend.  14,  |  1,  and  Const.  Mo. 
art  2,  S  30.— Gold  Issue  Min.  &  Mill.  Co.  t. 
Pennsylvania  Fir«  Ins.  Co.  of  Philadelphia, 
184  S.  W.  996. 


UCOET  TO  JWSgKBE  AWP 
DEBS  FOB  IIMUBIBS. 

«=>327  (Ky.)  Provision  of  Const  Bill  of  Bights, 
g  14,  that  every  person  have  remedy  for  injury, 
cannot  be  invoked  on  mandamus  to  compel  a 
judge  to  render  decision  on  demurrer,  unless  it 
clearly  appears  that  there  has  been  such  an  nn- 
reasonable  or  arbitrary  failure  or  refusal  on  his 
part  to  act  as  to  amount  to  denial  of  justice.— 
J.  B.  B.  Coal  Co.  V.  Halbert  184  S.  W.  111& 
iS=s>328  (Ky.)  Provision  of  Const  Bill  of  Rights. 
§  14,  that  courts  shall  be  open,  <»nnot  be  in- 
voked on  mandamus  to  compel  a  judge  to  ren- 
der decision  on  demurrer,  unless  it  clearly  ap- 
pears that  there  has  been  snch  an  unreasonable 
or  arbitrary  failure  or  refusal  on  his  part  to 
act  as  to  amount  to  denial  of  justice.— J.  B.  B. 
Coal  Co.  V.  Halbert  184  S.  W.  lllft 

CONSTRUCTION. 

See  Bills  and  Notes,  <S=>129;  Oonstltntioiial 
Law,  <S=>12;  Contracts,  «=3l47,  170 ;  Deeds. 
®=>93-155 :  Insurance,  4=>146 ;  Mortgagea, 
®=>125-15i;  Principal  and  Surety.  <8=>59; 
Sales,  «=>69-88 ;  Statutes,  «=>194^276 ;  Ven- 
dor and  Pnxchaaer,  «=375-81;  WUla,«s3439- 
707. 

CONTEST. 

See  ESections,  «=»27&-305. 

CONTINGENT  FEES. 

See  Attorney  and  Client  ®=>148,  160. 

CONTINUANCE. 

See  Appeal  and  E!rror,  4=>966:  Ciiminal  Iav, 
«=a58&-609,  1151. 

«s»20(l)  (Mo.App.)  Whei«  defendant  had  over 
a  month  after  flling  answer  to  prepare  for  trial 
denial  of  a  continnance  on  the  ground  that  tbe 
attendance  of  a  witness  could  not  be  procured 
and  that  defendant's  general  counsel  had  been 
compelled  to  leave  the  country  temporarily  is 
not  an  abuse  of  discretion. — Bank  of  Kaymond- 
viUe  V.  National  Safe  &  Lock  Co.,  184  S.  W. 
1176. 

«=»22  (Tex.Civ.App.)  As  the  appellate  coott 
may  consider  the  evidence  in  reviewing  denial 
of  a  continuance,  held,  that  denial  of  oontinn- 
ance  for  absence  of  witnesses,  whom  evidence 
at  trial  disclosed  were  not  conversant  with  facts 
they  were  expected  to  prove,  was  not  error.— 
Haselrigg  v.  Naranjo,  184  S.  W.  316. 
4=>22  (Tex.Oiv.App..)  The  denial  of  cwdtinu- 
ance  requested  to  obtain  evidence  to  sustain 
defense  held  not  en  abuse  of  the  trial  courts 
discretion. — Ferrell-Michael  Abstract  &  Title 
Co.  V.  McOrmac,  184  S.  W.  1081. 
^»23  (Tex.Civ.4{>p.)  In  an  action  tor  the  price 
of  horses,  where  it  was  not  shown  that  cattle 
transactions  between  the  parties  were  material 
the  denial  of  a  continuance  for  absence  uf  wit- 
nesses who  could  testify  as  to  such  transactioiu 
was  not  error. — Hazelrigg  v.  Naranjo,  1S4  S. 
W.  316. 

€=>26(1)  (Tex.)  Denial  of  continuance  to  pro- 
cure absent  vritness  was  not  abuse  of  discre- 
tion, where  application  did  not  show  evidence 
could  not  be  obtained  from  other  source  and 
case  was  tried  when  set — Bamhart  v.  Kansas 
City,  M.  &  O.  Ry.  Co.  of  Texas,  184  S.  W.  17a 
®='46(4)  (Tex.Civ.App.)  A  mere  statement  of 
a  conclusion  as  to  what  would  be  proven  by  an 
absent  witness  is  not  a  compliance  witli  the 
statute  entitling  a  party  to  a  continnauce  ti< 
procure  such  witness.— Haaelrigg  v.  Naranjo, 
184  S.  W.  316. 

CONTRACTS. 

See  Account  Stated;  Action,  e=>47;  Altera- 
tion of  Instruments ;  Assignments ;  Bills  and 
Notes;  Cancellation  of  Instruments;  Car- 
tiers,  i^=>207.  271,  278:    Chattel  Mortgaxes; 
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Compromise  and  Settlement;  Contribution; 
CJorporations,  «=>31,  78,  462-487 ;  Coonties, 
®=>113,  124;  Covenants;  Damages,  ^=>62, 
189;  Depositaries;  Evidence,  «=s)397,  399;  Ex- 
ecutors and  Administratora,  ®=>136 ;  Frauds, 
Statute  of;  Quaranty;  Insurance,  $=>130, 
146,  719;  Landlord  and  Tenant,  <8s322; 
Ijiens;  Umitation  of  Actions,  9=>24,  27;  Logs 
and  Lng^nK.  ^=>3 ;  Master  and  Servant,  $=> 
100;  Mechanics'  Ijens:  Morteages;  Munic- 
ipal Corporations.  «=>245;  Novation;  Pay- 
ment; Pledf;ea;  Principal  and  Agent  >  Prin- 
cipal and  Surety;  Reformation  of  Instrn- 
ments;  Sales;  iSchooIs  and  School  Districts, 
«=»80-86:  Specific  Performance;  Stipula- 
tions ;  Subrogation :  Usury ;  Vendor  and  Pnr- 
diaser;    Witnesses,  9=»l44. 

J,  BEQVISITES   AMD  VALIDITT. 

(A)  Ifatvre  and  Bmieiitlala  In  Generat- 
es 1 0(4^  (Tei.Civ.App.)  The  contract  is  unilat- 
eral, and  so  terminable  at  will,  where  defend- 
ant agrees  to  furnish,  but  plaintiffs  do  not  agree 
to  take,  for  a  specified  time. — Mutual  Film  Corp. 
V.  Morris  &  Daniel.  184  S.  W.  1060. 

(B)  Partlea,  ProposalB,  and  Aeeeptaace. 

^=>22(1)  (Tex.Civ.App.)  Countermanding  of  or- 
der for  advertising  cuts  and  type  after  accept- 
ance, whereby  contract  was  comt^eted,  held  not 
to  relieve  party  of  conHequences  of  its  breach  of 
contract.— Bogata  Mercantile  Co.  v.  Outeault 
Adverrising  (S>.,  184  S.  W.  S.33. 
«=928(3)  (Tex.Civ.App.)  Evidence  htU  to  fail 
to  show  that  plaintiffs  agreed  to  take  the  films 
for  a  specified  period,  as  defendant  agreed  to 
furnish  them,  so  as  to  prevent  the  contract  be- 
ing unilateral.— Mutual  Film  Corp.  v.  Morris  & 
Daniel  184  S.  W.  1060. 

(D>  Consideration. 

4=952  (Mo.App.)  Where  plaintiff  purchased 
land  from  the  defendant's  grantee,  relying  on 
the  defendant's  oral  promise  to  pay  special  taxes 
constituting  a  lien  on  the  property,  there  was  a 
sn/Bcient  consideration,  although  defendant  re- 
ceived nothing  for  his  promise,  as  a  detriment 
resulted  to  plaintiff.— Sears  v.  Krekel,  184  S. 
W.  911. 

(K)  laevalUr  ot  Object  and  of  Conaldera- 
tlon. 


>I03  (Tex.Civ.App.)  When  an  act  is  pro- 
hibited by  fundamental  law  or  by  statute  as  a 
means  for  protecting  the  public  from  fraud  in 
contracts  or  to  promote  pnblic  policy,  all  con- 
tracts in  violation  thereof  are  void. — Republic 
Trust  Co.  V.  Taylor,  184  S.  W.  772. 
«=>I08(2)  (Mo.App.)  Contract  by  which  plain- 
tiff agreed  to  act  as  palmist,  astrologer,  and 
clairvoyant,  and  as  such  to  induce  her  patrons 
to  buy  mining  stock  of  def^idant,  was  illetral 
and  contrary  to  public  policy,  so  as  to  prevent 
recovery  by  plaintiff  of  commissions  therennder. 
—Smith  V.  Rose.  184  S.  W.  910. 
4=s>l26  (Ark.)  Where  independent  counsel  en- 
gaged by  the  connty  to  recover  moneys  paid 
judge  under  an  invalid  law  lobbied  through  Leg- 
islatare  a  bill  to  secure  payment  by  the  state, 
he  was  not  entitled  to  compensation  or  to  re- 
imbnnement  for  sums  expended;  the  contract 
being  against  pnblic  policy.— Buchanan  v.  Farm- 
er, 184  S.  W.  33. 

H.  GONSTRTTCTION    AND    OPERA- 
TION. 

(A)  General   Rales  of  Conatrnetloa. 

«=sl47(2)  (Tex.C5v.App)  Contracts  are  to  be 
constraed  in  accordance  with  intention  of  par- 
ties ascertained  from  writing  itself  when  mean- 
ing is  clear.— Corbin  v.  Booker,  184  S.  W.  686. 
«=9l70(l)  (Tex,Civ.App.)  Practical  interpreta- 
tion by  parties  of  contract  of  doubtful  meaning 


is  entitled  to  great,  if  not  controUine,  inSn- 
ence.— CorWn  v.  Booker,  184  S.  W.  696. 

V.  PERFORMANCE   OR  BREACH. 

<S=>287(2)  (Mo.)  Architect's  certificates,  in  the 
absence  of  fraud  or  mistake,  are  conclusive  up- 
on all  parties,  including  sniety.  whether  right  or 
wrong.— Southern  Real  Estate  &  Financial  Co. 
V.  Bankers'  Surety  Co..  184  S.  W.  1030. 
«=»3I2(2)  (Tex.Civ.App.)  Contract  to  furnish 
advertising  service,  giving  defendant  exclusive 
right  to  use  of  such  service,  held  not  broken  by 
furnishing  a  different  advertising  service  to  an- 
other party.— Bogata  Mercantile  Ca  v.  Ontcault 
Advertising  Co.,  184  S.  W.  333. 

VI.  AOTIONS  FOR  BREACH. 

«=»324  (Mo.App.)  Where  plaintiff  purchased 
land  from  the  defendant's  grantee  in  reliance 
upon  defendant's  oral  promise  to  pay  special 
taxes  constituting  a  lien,  this  agreement  was 
sufficient  to  support  an  action;  plaintiff  not 
being  confined  to  his  remedy  on  the  warranty 
in  his  deed.— Sears  v.  Krekel,  184  8.  W.  Oil. 
«=>350(1)  (Tex.Civ.App.)  In  an  action  by  a 
contractor  against  owner,  evidence  held  to  sup- 
port finding  Uiat  it  could  not  be  told  what  por- 
tion of  the  material  used  by  defendant  in  com- 
pleting the  building  and  included  in  the  archi- 
tect's certificate  was  used  in  making  unauthoriz- 
ed changes  in  the  work  done  by  the  contractor, 
and  what  portion  was  used  in  completing  the 
building  according  to  the  contract — Kaufman 
V.  Christian-Wathen  Lumber  Ca,  184  S.  W. 
1045. 

Evidence  held  to  show  that  the  amount  of 
labor  necessary  to  complete  a  building  according 
to  contract  was  the  difference  between  the  total 
amount  paid  for  labor  by  the  owner  in  complet- 
ing the  Duilding  and  that  paid  for  changes  in 
the  work  not  in  accordance  with  the  plans  and 
specifications. — Id. 

CONTRADICTION. 

See  Witnesses,  <3=3398,  406. 

CONTRIBUTORY  NEGLIGENCE. 

See  NegUgence,  «=>82-101. 

CONTRIBUTION. 

®=»4  (Ark.)  Where  several  parties  are  equally 
liable  for  the  same  debt  or  bound  to  the  dis- 
charge of  an  obligation,  and  wae  is  corapfUed 
to  pjiy  the  whole  of  it,  he  may  have  contribu- 
tion against  the  others  and  obtain  payment 
from  their  respective  shares,  which  right  is  al- 
so recognized  by  Kirby's  Dig.  i  7926.— Thorseu 
v.  Poe,  184  S.  W.  427. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Deeds; 
Fraudulent  Conveyances;  Husband  and  Wife, 
$=»266;  Logs  and  Logging;    Mortgages. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes,  es> 
375;  Building  and  Loan  Associations;  Car- 
riers ;  Criminal  Law,  ®=>400 ;  Ejection  of 
Remedies,  ©=>15 ;  Evidence,  ®=»158;  Insur- 
ance ;  Municipal  Corporations  ;  Principal  and 
Surety,  €=>7;  Railroads;  iStatutes,  <S=>113; 
Street  Railroads ;  Telegraphs  and  Telephones. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

«s>6  (Mo.)  Const  art  12,  |  1,  held  to  recog- 
nize validity  of  corporate  charters,  where  the 
corporation  was  organized  and  the  contemplat- 
ed charter  powers  exercised. — State  ex  rel.  Wa- 
bash Ry.  Co.  V.  Roach,  184  S.  W.  969. 
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B.   OOBPOBATB  BXISTSSCS  AliB 
XWAXOBtSS. 

«s»3l  (%!••>  Th«  ohartw  of  a.  eerporatioB  Is 
its  contract  with  the  state.— State  ex  rel.  Wa- 
bash Ry.  Go.  V.  Beach.  184  a  W.  9991 

IT.   OAPXTAI.,  STOCK.  AXO  SXVI- 

(B)  Sabaorlptlon  to  Stoclc 

«sft78  (Tez.Ciy.App.)  A  corporation  is  not 
bound  under  a  subscription  to  its  stock  to  issue 
a  certificate  of  stodi  until  the  subscription  is 
folly  paid.— CoBUDonwealth  Bondiag  &  (Jaaualty 
Ins.  Co.  V.  Hill,  184  S.  W.  247. 

On  the  cori>oration'8  acceptance  of  a  subscrip- 
tion to  its  stock  with  the  indorsement  of  secured 
notes  to  it  the  subscriber  became  liable  thereon. 
-Id. 

9=380(10)  (1ex.Civ.Aw.)  Where  a  subscriber 
to  stock,  induced  thereto  by  misiepreseatations, 
after  discovering  the  facts  renewed  the  note 
given  for  the  price,  he  waived  the  fraud  and  ac- 
quiesced therein,  and  could  not  have  cancella- 
tion of  the  note.— Cattlemen's  Trust  Co.  of  Ft 
Worth  V.  Pruett,  184  S.  W.  716. 

In  suit  by  a  subscriber  to  stock,  induced 
thereto  by  misrepresentations  as  to  par  value, 
to  cancel  the  note  given  for  the  price,  evi- 
dence h«]4  to  show  conclusively  that  plaintiff, 
when  he  renewed  the  original  note,  knew  the 
untruth  of  the  representations,  and  had  con- 
sulted with  his  atturneys.— Id. 
«s»80(12)  (Tex.Cir.App.)  In  a  suit  by  a  sub- 
scriber to  stock  to  cancel  the  note  representing 
the  purchase  price,  whether  the  party  who  nego- 
tiated the  stock  subscription  contract  with 
plaintiff  represented  that  he  wss  offering  the 
stock  at  par  value,  and  that  such  value  was 
$20  a  share,  held  for  the  jury.— Cattlemen's 
Trust  Co.  of  Ft.  Worth  ▼.  Pruett,  184  S.  W. 
716. 

<S=989(2)  (Tex.Civ.App.)  A  call  for  a  subscrip- 
tion to  stock,  in  a  corporation  is  not  necessary 
when  the  contract  of  subscription  contains  the 
promise  to  pay  the  amount  subscribed  at  a  speci- 
fied date. — Commonwealth  Bonding  &  Casualty 
Ins.  Co.  T.  Uill,  184  S.  W.  2411. 
<=»92  (Tex.Civ.App.)  Notes  given  as  part  of  the 
subscription  to  stock  of  a  corporation  are  not 
void,  and  may  be  enforced  and  collected  as  valid 
obligations.— Commonwealth  Bonding  &  Casual- 
ty fua.  Co.  V.  IliU,  184  S.  W.  247. 

<C)  laaae  of  CertlAoAtes. 

«=»99(1)  (Tex.Oiv.App.)  Under  Const  art  12,  | 
6,  and  in  view  of  Rev.  St.  1911,  art  1170,  sub- 
scription to  stock  of  corporation  to  be  organized, 
accompanied  by  subscription  notes  secured  by 
deed  of  trust  on  land,  without  delivery  of  the 
stock,  held  not  an  issue  of  stock,  and  hence  not 
illegal  or  void. — Commonwealth  Bonding  &  Cas- 
ualty Ins.  Co.  y.  Hill,  184  S.  W.  247. 
9=999(1)  (Tex.Civ.App.)  Making  of  certificate 
of  stock  by  banking  corporation  in  name  of 
subscriber  who  gave  only  a  note_,  and  its  re- 
tention until  the  note  should  be  paid,  meanwhile 
apportioning  dividends  to  the  subscriber,  etc., 
held  not  violative  of  Const,  art.  12,  §  6,  or  Rev. 
St  1911,  art  ll46,  prohibitiug  issuance  of  stock 
except  for  money  paid,  labor  done,  or  property 
received.— Cattlemen's  Trust  Co.  of  Ft  Worth 
v.  Pruett.  184  S.  W.  716. 
«=s99(l)  (Tex.Civ.App.)  Under  Const  art  12, 
{  6,  and  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1146,  subscriber  to  capital  stock  of  cor- 
poration on  credit,  accompanied  by  issuance 
and  delivery  of  stock,  held  not  liable  on '  his 
notes  given  in  payment  therefor. — Republic 
Trust  Co.  v.  Taylor,  1^  S.  W.  772. 
9=399(1)  (Tex.Civ.App.)  Where  notes  for  cor- 
porate stock  were  received  and  then  renewed, 
held  that,  tlie  stock  issued  being  invalid  under 
Const,  art.  12.  i  6,  the  notes  should  be  cancel- 
ed.— Commonwealth  Bonding  &  Casualty  Ins. 
Co.  V.  Homfleld.  184  8.  W.  770. 


<D>  Trsaatov  of  Ikarea. 

^D»ia3(2)  (Mo.App.)  A  written  contract  trans- 
ferring mining  stock  held  to  be  a  pledge,  and 
not  a  conditional  sals  with  option  to  repur- 
chase.—Smith  V.  Becker,  184  8.  W.  943. 

The  fact  that  a  contract  transfeirinc  <!or- 
porate  stock  to  secure  a  loan  contained  no  ex- 
press promise  for  the  repayment  does  not  pre- 
vent it  from  being  a  pledge. — Id. 

Where  the  testimony  of  the  trtmaferee  of 
corporate  stock  shows  that  the  title  was  not  to 
pass  to  him  until  the  expiration  of  the  time  for 
the  repayment  of  the  money  loaned,  the  con- 
tract is  a  pledge,  and  not  a  conditional  sale. 
—Id. 

In  a  contract  transferring  corporate  stock  to 
secure  a  loan,  a  provision  that  if  the  loan  was 
not  repaid  when  due,  all  interest  in  the  property 
should  pass  to  the  lender,  does  not  make  the 
transaction  a  sale  instead  of  a  pledge. — Id. 
9=3  123(16)  (Mo.App.)  Where  a  pledgee  of  cor- 
porate stodc  without  a  foreclosure  side  had  the 
stock  transferred  to  his  own  name  on  the  books 
of  the  corporation,  the  pledgor,  having  no  ade- 
quate remedy  at  law,  may  sue  in  equity  to  be 
declared  owner  of  stock. — Smith  v.  Becker,  184 
S.  W.  943. 

9=3)23(23)  (Mo.App.)  A  pledgee  who  neglected 
to  foreclose  the  pledge  of  corporate  stock  can- 
not urge  laches  as  a  defense  to  the  pledgor's 
right  to  redeem.— Snutb  v.  Becker,  184  S.  W. 
943. 

V.  MEMBERS   AITB   STOCKHOZJDEBS. 

(D)  MafeUltr  tor  Corporate  Debta  •■« 
Aots. 

9=>232(^  (Mo.)  The  services  of  an  agent  who 
lent  his  credit  to  a  corporation  for  the  purpcee 
of  securing  short  time  loans,  receiving  approxi- 
mately one-half  of  the  capital  stock  therefor,  and 
was  never  required  to  make  good  the  loans,  could 
not  be,  as  against  general  creditors,  accepted  as 
payment  for  the  stock  in  his  name. — Schroeder  v. 
Edwards,  184  S.  W.  108. 

9=3240(1)  (Mo.)  One  who  aids  In  a  transaction 
by  which  another  party  secures  stock  for  serv- 
ices in  excess  of  the  value  of  such  services,  can- 
not be  heard  to  deny  that  such  stock  was  fully 
paid,  though  he  might  lend  money  to  the  cor- 
poration, but  he  is  estopped  by  his  acquiescence, 
to  moko  such  claim.— Schroeder  v.  EUinarda,  184 
S.  W.  108 

VH.  GOBTOBATE  POWEBS   ABI} 
ZJABHilTIES. 


(A) 


Bbctent  sad   Bzereiso  of  Bo-t 
Oeaeral. 


arm  ta 


9=>370(3)  (Tex.Giv.App.)  A  corporation  is  not 
restricted  to  the  actiuu  wording  of  its  charto', 
bat  has  implied  powers  reasonably  necessary 
or  usually  incident  to  its  business. — Ooppard  v. 
Farmers'  &  Merchants'  State  Bank.  184  Sl  W. 
5S1. 

9=>3S8(2)  (Tex.Oiv.App.)  Defendant  a  Texas 
corporation  empowered  to  do  a  guaranty  busi- 
ness, Md  not  estopped  from  urging  the  nitza 
vires  character  of  an  indemnity  contract  entered 
into  with  plaintiff,  another  Texss  gaarant?  com- 
pany, through  receiving  compensation  under  the 
contract— Texas  Fidelity  &  Bonding  Co.  t.  Gen- 
eral Bonding  ft  Casualty  Ins.  Co.,  184  S.  W. 
238. 


(B)  Repreaentatloa  of  Corporatloa  ky  Ot> 
lloera   and  Ascents. 

9=>4II  (Mo.App.)  Cashier  of  lumber  company, 
whose  duty  it  was  to  receive  money  paid  on  ac- 
count and  execute  receipts,  had  apparent  au- 
thority, as  to  a  contractor  for  a  boildinc  aad 
the  owner,  to  apply_  the  contractor's  pa>'ii»^n; 
in  part  to  reduce  his  account  for  material  on 
the  owner's  job.— Julius  Seidel  Lumber  Co.  v. 
Weaver.  184  S.  W.  484. 

9=3414(2)  (Tez.Giv.App.)  Where    a    note     wa? 
executed  by  the  president  of  the  defendant  cor- 
poration within  tiw  vfptfvat  kom,  oC  his  ao- 
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thotitjr.  it  «M  {iDiMt«ri«I  on  <%e  UaUlitir  of 
the  corporatioii  how  the  money  wu  to  be  used. 
— Gompard  ▼.  Farmera'  &  Mecvhantii'  State 
Bank.  181  &  W.  It&l. 

«s>426(l)  CI^-CHv^yp.)  Ab  act,  ultni  vires, 
though  not  void,  may  be  ratified  either  by  ac- 
qniescmce  of  those  charged  with  management 
of  the  corporation  or  by  asrmative  ratification. 
— Coppard  v.  Fanners'  &  Merchants'  State 
Bank.  181  S.  W.  551. 

«=»426(10)  (Tex.GiT.App.)  Where  a  loan  from 
plaintiff  bank  was  credited  to  defendant  cor- 
poration and  oaed  to  purchase  collateral  notes 
for  its  benefit,  it  could  not  escape  liability  on 
the  ground  that  it  was  the  independent  act  of 
an  officer. — Coppard  t.  Farmers'  &  Merchants' 
State  Bank,  iM  8.  W.  561. 
«=>433(1)  (Ark.)  Bvldance  Md  to  make  ques- 
tions for  jury  as  to  whether  corporation's  treas- 
urer had  express  or  implied  authority  to  bind 
it  by  an  apparent  contract  of  sale  and  whether 
it  was  within  the  apparent  scope  of  his  authori- 
».— Roe  Rice  &  Land  Ck>.  y.  Strobhart,  184  8. 
W.  461. 

(D)  Contracts  aad  ladcktedneaB. 

i»~.j<Oa  (Tsx.OiT.App.)  l%e  mere  fact  that  the 
boyer  oi  notes  was  a  mercantile  corporation 
wonld  not  make  ultra  vires  its  act  in  bujring 
such  notes  from  which  it  might  largely  joofit 
— Coppard  v.  Farmers'  &  Merchants'  State 
Bank,  184  S.  W.  051. 

^=3484(2)  (Tex.OiT.Aop.)  A  corporation  organ- 
ized under  BeT.  St.  1911,  art.  4928,  and  author- 
ised to  guarantee  contracts,  has  no  authority  to 
enter  into  contracts  of  indunnity. — ^Xexas  Fidel- 
ity &  Bonding  Co.  v.  General  Bonding  &  Casual- 
ty Ins.  Co.,  184  S.  W.  238 

A  corporation  authorized  by  law  to  enter  into 
contracts  of  guaranty  cannot  justify  the  mak- 
ing of  indemnity  contracts  on  the  theory  that 
they  fall  within  its  implied  powers,  and  snch  a 
contract  is  ultra  Tires. — Id. 
«S3487(1)  (Tex.Ciy.App.)  It  is  not  evwy  ultra 
Tires  act  of  a  corporation  that  ia  void, — (Toward 
T.  Farmers'  4b  Merchants'  State  Bank,  1%  S 
W.  651. 

(F)  OtTilAettoBB. 

<S=»500  (Mo.)  Rev.  St  1909,  |  1766,  relating 
to  process  against  corporations,  in  so  far  as 
it  authorizes  personal  judgment  on  extraterri- 
torial service,  is  void. — John  McMenamv  In- 
vestment &  Real  Estate  Co.  v.  StillweU  Catev- 
ing  Ca,  184  S.  W.  407. 

4=>S05  (Tex.OiT.App )  A  private  eorporation 
has  the  right  to  maintain  an  actioft  in  its  own 
name. — ^Rockdale  Mercantile  Co.  v.  Brown  Shoe 
Co.,  184  8.  W.  281. 

<8=»507(3)  (Mo.)  Under  Rev.  St  1909,  gS  1770, 
1777,  1778,  service  on  president  of  Mlssonn 
corporation  in  another  state  Is  insufficient  to 
give  jurisdiction.— John  McMenamy  Investment 
ft  Real  Estate  Co.  v,  Stillwell  Catering  Co.,  184 
S    W  467 

Rev.  St'  1909.  {  1778,  authorizing  personal 
service  on  defendant  residinft  or  being  without 
state,  does  not  apply  to  Missouri  corporation 
with  no  office  or  officers  in  state. — Id. 
<S=9507(13)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  18B0  a  cita- 
tion against  a  corporation  showing  service  only 
opon  the  company  by  name  is  insufficient— 
MUler  V.  First  State  Bank  &  Trust  Co.  of  Santa 
Anna.  184  S.  W.  614. 

«:=>5I4(1)  (Tex.Civ.App.)  The  petition,  in  an 
action  by  a  private  corporation,  need  not  state 
the  name  of  any  officer  of  the  corporation  — 
Rockdale  Mercantile  Co.  v.  Brown  Shoe  Co.,  184 
8.  W.  281. 

XXI.   FOHEION     CORPORATIONS. 

^=3636  (Mo.)  A  state,  save  where  it  has  previ- 
ously granted  the  right,  can  stop  any  foreign 


corporation  at  t^  state  Ufte,— State  ex  rel  Wa- 
bash By.  Co.  v.TBoach.  184  S,  Wr969. 
®=>642(1)  (Mo.App.)  Foreign  corporation  held 
within  Rev.  St  1966.  «  3087-8041,  to  be  doing 
business  in  -tiie  state  Ui  sopplying  i>erformers 
for  a  CJhautauqua  coarse  and  maovging  enter- 
tainment, so  no  action  can  be  brought  on  con- 
tracts in  connectiob  tKerewsth,  corporation  not 
having  complied  with  law.— Wichita  Film  &  Sup- 
ply Co.  v.  Yale,  184  S.  W.  119. 
^»66l(2)  (Mo.)  In  action  by  Arizona  cor^ra- 
tion  on  insurance  p<4icy  on  property  in  Colo- 
rado, failure  to  procure  liceiue  to  do  business 
and  pay  necessary  fees  held  hot  to  deprive  it 
of  right  to  sue  on  a  policy,  where  It  did  procure 
such  license  before  suit--Oold  Issue  Min,  & 
Mill.  Co.  V.  Pennsylvania  Fire  Ins.  Co.  of  Phil- 
adelphia, 184  S.  W.  990. 

CORROBORATION. 

See  Criminal  Law*  ^=:»534;    Witneaees,  ^s» 

COSTS. 

See  Coats,  ®s>296;   Covenants,  «cs>182;   Man- 
damns,  9e>67. 

I.    KATVRE,  OROUITDS,  AMD  EXTENT. 
OF  BIOBT  IN  OENERAI.. 

**»42(2)  (Mojlpp.)  Plaintiff  could  not,  by 
wholly  ignoring  an  offer  to  confess  judgment, 
pursuant  to  Rev.  St  1909,  i  1965,  thereby  frus- 
trate the  object  of  the  statute  as  to  the  taxation 
of  costs  after  tbe  making  of  the  offer. — Parr  t. 
Chicago,  B.  &  Q.  R.  Co..  184  S.  W.  1169. 

Under  Rev.  St  1909,  §  1966,  the  written  offer 
to  allow  plaintiff  to  take  judgment  for  a  certain 
sum,  signed  by  defendant  By  its  attorney  of 
record,  held  sufficient— Id. 

▼Z.  TAXATION. 

<8=s>l98  (Mo. App.)  Under  Rev.  St  1909.  S  1965. 
held,  that  it  was  not  necessary  for  defendant  to 
specify  in  its  motion  the  items  of  cost  which 
had  accrued  subsequent  to  its  service  of  an  of- 
fer to  confess  judgment— Parr  v.  CSbicago,  B.  & 
Q.  R.  Co..  184  S.  W.  1169. 

Vn.  ON  APPKAI.  0(R  ERROR,  AND 

ON  NBW  TitlAI.  OR  MOVION 

THEREFOR. 

<S=>260(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  CSv.  St  1914,  art  1629,  and  Court 
of  Appeals  rule  43  (142  S.  W.  xiv),  plaintiff  in 
error  not  appearing,  and  a  case  of  delay  being 
suggested,  and  appearing  from  the  record,  judg- 
ment will  be  afnrmed,  with  10  per  cent,  dam- 
ages.— First  Texas  State  Ins.  Co.  t.  IHpe,  184 
S.  W.  278. 

nc  IN  CRIMINAL  PROSEOITTIONS. 

<3=>294  (Tenn.)  Under  Shannon's  C!ode,  {g 
7619-7622.  ^e  state  is  liable  for  the  mainte- 
nance in  a  county  jail  of  one  convicted-  of  fel- 
on}, whose  sentence  is  comtnnted  from  imprison- 
ment in-  the  state  peniteatiary .'-Davidson  v.  Gib- 
son County,  184  S.  W.  29. 

Under  Shannon's  Code,  §{  7619-7622,  state 
held  liable  for  maintenance  in  county  jail  used 
both  as  jaU  and  workhouse  of  one  convicted  of 
felony  whosft  sentence  has  been  commuted  from 
imprisonmen.  in  the  state  penitentiary. — Id. 
€=3295  (Tenn.)  Misdemeanants,  or  felons  under 
commutation  of  sentence,  confined  in  a  county 
jail  under  the  jailer's  care,  if  they  are  state  pris- 
oners, must  be  supported  by  the  state,  as  be- 
tween it  and  the  county. — ^Davidson  v.  Gibson 
County,  184  S.  W.  29. 

Under  Shannon's  Code,  |$  7620-7622,  and 
Workhouse  Act,  county  held  liable  for  mainte- 
nance in  its  county  workhouse  under  a  superin- 
tendent of  state  prisoners  held  to  hard  labor  on 
commutation  of  sentence— Id. 
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COTENANCY. 

See  Tenancy  in  CSommon. 

COUNTERFEITING. 

See  Forgu7. 

COUNTERMAND. 

See  Sales,  <S=323. 

COUNTIES. 

See  Health,  «=96 ;  Public  Landa,  «=>61 ;  Stat- 
utes, «=>120. 

XL  OOVEBNMENT  AMD  OFFICERS. 

<D)   Oflleera  and  Asenta. 

«=998(1)  (Tex.Giv.App.)  Under  Sp..  Laws  1903, 
c  2fi,  i  1,  making  county  conunissioners  of  San 
Augustine  county  ex  officio  road  commissioners, 
county  commis.'ioner  and  suretiee  on  bond  as 
such  are  not  liable  for  sums  coming  into  his 
hands  for  road  purposea — Polk  v.  Roebuck,  184 
S   W   513 

«=»98(1)  (TexCiv.App.)  Under  Sp.  Acts  28th 
Leg.  c.  25  (Special  Road  Law  for  San  Angus- 
tine  County)  ji  1,  sureties  on  official  bond  of  a 
oonnty  commissioner  held  not  responsible  for 
bia  illegal  drawing  or  receiving  mone^  from 
the  county  as  ex  officio  road  commissioner. — 
Slaughter  v  Knight.  184  S.  W.  539. 
<»s>IOi(G)  (Tex.Civ.App.)  Under  Rev.  St  1895. 
art.  1535,  petition  against  county  commission- 
er for  amounts  collected  for  services  to  coun- 
ty in  which  be  could  not  be  interested,  failing 
to  show  that  they  were  collected  other  than  for 
real  owners,  did  not  state  cause  of  action.— 
Polk  v.  Roebuck,  184  S.  W.  513. 

Petition  against  county  commissioner  for 
amounts  collected  for  services  held  not  to  show 
liability  of  sureties  on  official  bond.— Id. 

In  petition  against  county  commissioner  for 
sums  collected  by  county,  a  paragraph  for  mon- 
ey had  and  received  does  not  state  a  canse  of 
action  where  remaining  paragraphs  are  insuffi- 
cient—Id. 

«=>rOI(6)  (Tex.Civ.App.)  In  suit  by  the  treas- 
urer of  San  Augustine  county,  the  petition,  al- 
leging an  action  against  a  county  commiaaion- 
cr.  with  his  snreties,  for  the  unlawful  collec- 
tiott  of  moneys  as  such  does  not  warrant  re- 
covery against  him  individually  for  defaults 
committed  by  him  as  ex  officio  road  commisBion- 
er  under  the  special  road  law  for  the  connty 
(Sp.  Acts  28th  Leg.  c.  25).— Slaughter  v.  Knight, 
184  S.  W.  539.  .  „       .  ^ 

In  suit  by  treasurer  of  San  Augustine  county 
against  a  county  commissioner  and  his  sureties 
to  recover  moneys  illegally  collected,  petition, 
alleging  that  an  account  for  roadwork  was  ap- 
proved, warrant  issued,  delivered  to  defend- 
ant, and  paid  by  treasurer's  check,  held  insuffi- 
dent.— Id. 

m.  PROPERTY,  CONTRACTS,  AND 

UABUJTIES. 

(B)  Coatracta. 

«=»II3(1)  (Tex.Civ.App.)  The  commissioners' 
court  has  charge  of  the  business  affairs  of  the 
county,  and  it  alone  has  authority  to  make  con- 
tracts binding  upon  the  connty^-Ge^mo  Mfg. 
Co.  V.  Coleman  County,  184  S.  W.  1063. 
€=>II3(5)  (Ark.)  While  Kirby's  Dig.  i  6392, 
does  not  prevent  a  county  from  securing  inde- 
pendent legal  assistance,  it  could  not  engage 
counsel  to  prosecute  claim  against  a  circuit  judge 
for  salary  paid  under  an  invalid  law ;  the  pros- 
ecuting attorney  merely  claiming  suit  was  un- 
necessary.— Buchanan  v.  Farmer,  184  S.  W.  33. 
iS=>Ii3(6)  (Ark.)  Under  Kirby's  Dig.  ({  1012, 
1024,  the  making  of  a  separate  allowance  by  a 
county  court  to  a  party  denominated  associate 
commissioner  of  public  buildings  in  the  order 
appointing  him,  tncrc  being  already  one  com- 
musioner  to  Buperrise  the  erection  of  a  new 


wmrtbwme;  Mi  ▼9id.r-Iaaid  County  t.  WilUwn- 

■on.  1S4  S.  W.  420. 

«=9li3(6)  (T8x.Oiv.App.)  The  commiaBioneis' 
court  may  act  through  an  agent  appointed  by 
them,  ana  a  sheriff  not  app<Bnted  oy  them  to 
purchase  for  Uie  county  was  not  their  agent  by 
virtue  of  Us  office.— Germo  Mfg.  Co.  ▼.  C<d«- 
man  County,  184  S.  W.  1063. 
«=s>l24(2)  (Tex.Civ.App.)  A  county,  throogh  the 
only  agency  by  which  it  can  act,  that  is.  its 
commissioners'  court,  may  ratify  the  act  of  one 
asanmtog  without  authority  to  be  its  agent,  but 
the  sheriff's  uae  of  diainfectanta  purchased  by 
him  without  authority,  over  the  protest  of  the 
court,  was  not  a  ratification.— Germo  M^  Co.  v. 
Coleman  County,  184  S.  W.  1063. 

nr.    FISOAI.   MAHAOEHCEHT.    PTTBUC 

DEBT.  SECURITIES,  AND 

TAXATION. 

(S=»l5r  (Ky.)  Under  Const  SI  157,  157a,  158, 
indebtedness  for  road  purposes  may  be  incurred 
on  election  upon  ratincation  by  a  majority  of 
the  electors  of  a  county. — Gatton  v.  Fiscal  Court 
of  Daviess  County,  184  S.  W.  1. 

<3=»I5I  (Ky.)  Under  Const  |  167a,  hi«^way 
bonds  may  be  issued  and  ratified  by  a  majority 
of  those  voting  at  an  election  for  issuance.- 
Armstrong  v.  Fiscal  Court  of  Carter  County, 
184  S.  W.  4. 

«=>I51  (Ky.)  Under  Const  {  157a.  an  indebted- 
ness for  road  purposes  may  be  created  by  a 
majority  of  the  voters  of  a  county  who  par- 
ticipate in  an  election  on  that  subject. — Cleary 
V.  Pieper,  184  S.  W.  4. 

^s>l69  (Ark.)  A  proceeding  under  Kirby's  Dij;. 
i  1175,  authorizing  the  county  court  to  call  in 
outstanding  warrants  to  redeem,  cancel,  or  re- 
classify them,  is  a  direct,  and  not  a  collateral, 
attack  on  the  order  issuing  the  warrants.— 
Izard  County  t.  Vincennes  Bridge  Co.,  184  S. 
W.  67. 

V.  CX.AIMS  AOAINST  COXTNTT. 

«s>206(l)  (Tex.Civ.App.)  Under  Rev.  St.  1895, 
art  1537,  decisions  of  commissioners'  court  relat- 
ing to  settlement  of  accounts  against  county 
are  conclusive,  and  not  subject  to  coUatenu 
attack,  if  court  has  jurisdiction,  but  not  others 
wise.— Polk  V.  Roebuck,  184  S.  W.  513. 

«si>206(l)  (Tez.Civ.App.)  Under  Const,  art  5, 
i  8,  and  in  view  of  Vernon's  Bayles'  Ann.  Civ. 
St  1914,  art  6866,  judgment  of  commissioners' 
court  of  San  Augustine  county,  illegally  allow- 
ing amounts  to  a  county  commissioner  in  con- 
nection with  roadwork  and  ordering  ill^ai  war- 
rants therefor,  held  void  and  subject  to  eolUt- 
eral  attack.— Slaughter  T.  Knight.  184  S.  W. 
539. 

«=9206(2)  (ArkJ  The  county  court  mar  not  re- 
view former  judgments  for  mere  errors  in  al- 
lowance of  claims  where  the  allowance  was  not 
illegal  or  procured  by  fraud.— Izard  County  v. 
Vincennes  Bridge  Co.,  184  S.  W.  67. 

COUNTY  BOARDS. 

See  Counties,  «s>ltS. 

COUNTY  COURTS. 

See  Courts,  «=>33,  36,  64;    Elections,  «s»275. 

COURTS. 

See  Abatement  and  Revival,  «b»1S;  Appeal 
and  Eirror,  <8=>186,  493,  782,  1217:  Bank- 
ruptcy; Blections,  d=»275;  Executors  and 
Administrators,  9s>13;  Guardian  and  Ward. 
«=581;  Judges;  Judgment,  ®=»342.  4M.  495. 
818;  Justices  of  the  Peace;  Mandamus,  «=» 
57;  Mortgages,  «=5l25;  Prohibition;  Re- 
moval of  Causes;  Trial,  «=»191-198. 
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X.  HATinBx,  taorwan,  xm  ExzauasB 
OF  jruRissionox  ix  oenebaz.. 

«=330  <Tez.Giv.App.)  Under  ^nst  nt.  5,  {  & 
the  district  ooart  does  not  lose  jurMiction  «l 
an  aetmn  brought  i»  good  £»ith  to  forwlose  a 
lien  OB  land  because  it  develops  oa  trial  there 
is  no  lien  and  the  amount  Involved  is  less  than 
$r)00.— Earl  v.  Baker,  184  S.  W.  297. 
<e=>33  iAA.)  trnder  Klrby's  IMg.  H  20O--214, 
a  probate  ooart  whirh  specifically  enforces  a  de- 
cedent's executory  oo^itract  to  eonvejr  land  is 
exercising  a  spectel  power,  not  according  to  the 
eomxae  of  the  common  law,  so  that  its  Jurisdic- 
tion must  appear  on  tfae  face  «f  the  record. — 
OBver  v.  Routh,  184  S.  W.  848. 
«=>33  tMo.)  The  grounds  of  the  jurisdiction  of 
county  courts,  confined  to  the  authority  given 
them  by  statute,  must  appear  affirmatively  on 
the  face  of  their  records.— Eamsey  v.  Huck,  184 
S.  W.  968. 

<S=s>35  (Mo.App.)  "Where  the  record  of  a  court 
of  general  jurisdiction  is  silent  about  a  matter 
necessaiy  to  confer  jnrisdiction,  the  existence 
of  such  matter  will  in  presumed.— State  v.  Fnl- 
toa,  18*  S.  W.  «3a 

-9=936  (Ho.App.)  The  county  court,  though  a 
i"ourt  «f  limited  statutory  jnrisdiction,  held  to 
stand  «n  the  footing  of  a  coort  of  general  ju- 
risdiction as  to  matters  «zelasivdy  within  Its 
jurisdiction.- State  v.  Fulton,  184  S.  W.  988. 

la  the  absence  of  a  showing  to  the  contrary, 
the  coart  must  presume  that  the  county  court 
had  jurisdiction  at  a  special  term  to  make  an 
order  for  the  publicatian  of  the  result  of  a  local 
option  election. — Id. 

4=>36  (Tex.Civ.App.)  Probate  courts  are  courts 
of  general  jurisdirtion  in  probate  matters,  and 
all  presumptions  in  favor  of  their  jurisdiction 
in  such  matters  will  be  Indulged.— Keeves  v. 
Fuqna,  184  S.  W.  682. 

^=337(1)  (Mo.)  Question  of  jurisdiction  is  open 
at  any  state  of  ease,  may  be  considered  by 
the  court  sua  sponte. — John  McMenamy  In- 
vestment ft  Real  Estate  Co.  v.  Stillwell  Catering 
Co.,  184  8.  W.  467. 

n.  ESTABUSHHENT,    OROAXIZA- 

TION,  ANSPROOBDTJRE  IK 

OEHSBAIk 

(B)  Tenaa,  Vacstloas,  Plave  aad  liana  of 

HoIdlBK  Court,  Conrt]iaa««s>  and 

Aeoommodatlona. 

<@ss>64(2)  (Mo.Am>.)  Under  Bev.  St.  1900,  | 
4088^  the  power  to  call  a  apedal  term  of  the 
connty  court  is  left  exclusively  with  the  judges 
of  the  court.— State  v  Fulton,  184  8.  W,  9.38; 
«s>64(5)  (Ky.)  Under  Ky.  SL  {  964.  an  objec- 
tion that  the  special  term  of  the  circuit  court  at 
which  defendant  was  tried  was  ordered  at  an- 
other special  term  is  immaterial  where  the  no- 
tice of  the  term  was  posted. — Frey  r.  Common- 
wealth, 184  S.  W.  899. 

<a=>64(6)  (Mo.App.)  Under  Rev.  8L  1909,  { 
4088,  the  county  court  at  special  term  held  au- 
thorized to  make  any  order  for  the  publication 
of  notice  of  the  result  of  a  local  option  elec- 
Uon. —State  t.  Fulton,  184  S.  W.  938. 

<C)  Rnlea  «f  Oomrt  aad  Coadaot  of  Bnal- 
aeas. 

<3=:>85(2)  (Mo.)  The  Supreme  C!oart  will  not 
construe  a  rule  of  a  Court  of  Appeals,  except 
perhaps  in  a  case  where  it  might  become  abso- 
lutely necessary.— State  ex  rel.  Ix>gan  t.  BUiaon, 
184  8.  W.  063. 

(D)   Rales      of      Decision,      Adjudications, 
Oplnlonii,    and    Recordii. 

<8=>9I(1)  (Mo.App.)  Under  the  Constitution  it 
is  the  duty  of  CJourts  of  Appeals  to  follow  the 
last  previous  decision  of  the  Supreme  Court  on 
any  question  of  law  or  equity. — American  Mfg. 
Co.  V.  Alt,  184  S.  W.  1167. 


4=>a7(^  (MaApp.)  In  suit  for  damage  to  an 
intentafe  shipment  of  live  stock,  it  is  the  duty 
of  the  Court  of  Appeals  to  apply  the  law  rela- 
tive to  a  stipulation  as  to  the  time  of  suit  a* 
interpreted  by  the  Supreme  Court  of  the  I'nitad 
States.— Howard  v.  Chicago,  B.  L  &  P.  Ry.  Co., 
184  S.  W,  906. 

9=>II4  <M».App.)  Where  the  court  amended  its 
record  nunc  pro  tunc,  using  a  memorandum  fil- 
ed bjr  the  judge  at  the  time  of  setting  aside  the 
verdict,  the  order  was  invalid. — ^Brown  v.  Con- 
Beeticut  B'ire  Ins.  Co.  of  Hartford,  Conn.,  184 
S.  W.  122. 

9s»ll4  (Mo.App.)  A  regular  judge  of  the  St 
Tjonis  court  of  criminal  correction  cannot,  after 
the  time  for  appealing  has  elapsed,  niter  nunc 
pro  tunc  an  entry  showing  the  appointment  of 
a  special  judge,  so  as  to  show  that  the  parties 
consented  to  his  «ppolntment— Bx  parte  Fish, 
184  8.  W.  479. 

^=>II7  (Mo.App.)  Tlie  record  of  a  court  im' 
ports  absolute  verity.— Ex  parte  Fish,  184  S. 
W.  479. 

nX.   COURTS  OF  OEirEBAI.  OBIGIHAXi 

JUBXSDICTIOIf. 
(A)  Oronnds    of    Jurisdiction    In    Geneml. 

<8=»I20  (Tex.CSv.App.)  District  court  had  no 
jurisdiction  of  county  treasurer's  suit  against 
a  county  commissioner  to  recover  $120  unlaw- 
fully collected:  the  amount  being  below  its 
jurisdiction.— Slaughter  ▼.  Knight,  184  8.  W. 
539. 

«=>  121(1)  (Tex.Civ.App.)  In  an  action  where 
the  district  court  had  jurisdiction  it  may  allow 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  nt. 
1848.  one  asserting  a  laborer's  lien  against  de^ 
'endant's  property  which  was  less  than  the 
jurisdictional  amount  to  become  a  pari^. — ^Fer- 
rell-Michael  Abstract  &  Title  Col  v.  McCormac; 
184  S.  W.  108L 

«=9l2l(0)  (Tex.CivJipp.)  Where  the  amount  in 
controversy  in  a  suit  to  cancel  two  notes  is 
enough  to  give  jnrisdiction,  the  court  is  not  de- 
prived thereof  by  elimination  of  one  of  tbe  notes 
by  default  judgment  thereon  in  a  subsequeitt 
action.— Cattlemen's  Trust  Co.  t.  Blasiiunme, 
184  S.  W.  574. 

«s»l22  (Tex.Civ.App.)  It  is  not  the  evidence, 
but  tbe  pleadings,  which  determine  whether  the 
amount  in  controversy  is  within  the  juriadic^ 
tion  of  a  court— Texas  &  N.  O.  B.  Co.  v. 
MarshaU  &  Marshall,  184  S.  W.  643. 

T.   OOT7RTS  OF  PROBATE  JURISDIC- 
TION. 

«s>202({»)  (Ark.)  Under  Kirby's  Dig.  |  1348,  as 
amended  by  Acts  1900,  p.  956,  relating  to  ap- 
peals to  the  circuit  court  from  final  orders, 
etc.,  of  probate  court  and  sections  1349,  1350, 
relating  to  bonds,  a  bond  is  not  required  as  a 
prerequisite  to  an  appeal,  except  where  appel- 
lant desires  a  supersedeaa.- Himes  ▼.  Sharp, 
184  8.  "W.  431. 

Vt.   COURTS  OF  APPEULATS  JXTRIS- 

DICTIOK. 

(A)   Oroamda  of  Jartadtettoa  la  (Soneral. 

«=>207(5)  (Mo.)  Under  Const  art  6,  §  3,  the 
Supreme  Court  may  issue  a  writ  of  probibitioa 
in  tbe  exercise  of  its  supervisory  control  ovee 
any  inferior  tribunal,  as  the  circuit  court — 
Ramsey  v.  Huck,  184  S.  W.  966. 

Under  Const,  art  6,  |  12,  and  Const  Amend. 
1884,  {  5,  the  Supreme  Court  has  jurisdiction  to 
issue  a  writ  of  prohibition  to  prevent  the  circuit 
court  from  entertaining  jurisdiction  of  an  appeal 
from  the  county  court  in  a  proceeding  to  con- 
test the  right  to  the  office  of  justice  of  the 
(leace. — Id. 

Appellate  jurisdiction  of  a  contest  of  tbe  right 
tu  the  office  of  justice  of  the  peace  is  not  a  pre- 
requisite to  the  right  of  the  Supreme  Court  to 
issne   the   writ   of  prohibition   to   prevent  the 
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circuit  court  from  entertaining  jatisdiotioB  of 
ao  appeal  from  tlie  county  court  in  auch  con- 
test—Id. 

«=»209(2)  (Mo.)  Issuea  of  law  are  raised  in  the 
^Supreme  Court;  in  an  original  proceeding  in 
proliibition,  eitlier  by  a  demurrer  of  respondent 
to  tlie  petition  or  by  a  motion  to  quasti  the 
writ— State  ez  rel.  Fowera  v.  Baasieur,  184  S. 
W.  U6. 

In  an  action  for  prohibition  in  the  Supreme 
Court,  where  the  petition  prayed  relief  because 
respondent  jud^e  was  attempting  to  enforce  hie 
judgment  pending  motion  for  a  new  trial,  which 
he  denied,  no  evidence  being  offered,  and  ao 
facts  agreed  upon,  the  question  of  the  legal  right 
of  the  judge  to  do  the  things  charged  became 
moot,  and  no  judgment  could  t>e  rendered. — Id. 

(B)  Covrta  ol  PMtlevlsv  States. 

«=»23l(2)  (Mo.)  Petition  for  recovery  of  $5,- 
000  ana  to  enforce  oral  agreement  or  decedent 
to  adopt  plaintiff  and  make  her  his  legal  heir 
held  within  the  jurisdiction  of  the  Kansas  City 
Court  of  Appeals,  and  to  present  no  question 
within  the  appellate  jurisdiction  of  the  Su- 
preme Court  as  dpfined  by  Constitution. — Buck 
V.  Meyer,  184  S.  W.  977. 

<Ss>23l(6)  (Ma)  The  contention  that  the  Inter- 
pretation of  a  contract  by  a  trial  court  was  in 
violation  of  certain  constitutional  provisions 
does  not  raise  a  constitutional  qnestion  giving 
the  Supreme  Court  jurisdiction.— Donoho  v.  Mis- 
soun  Pac.  By.  Co.,  184  S.  W.  1149. 
<8=s>23l(6)  (Mo.)  Supreme  Court  has  power  to 
construe  constitutional  and  statutory  provisions 
applicable  to  private  banks  and  bankers,  and  to 
decide  to  whom  assets  belong  and  priority  of 
rights  thereto.— State  ez  rel.  Barker  v.  Sage, 
181  S.  W.  984,  992. 

<&s>23((6)  (Mo.i  The  objection  that  Bev.  St 
1909,  i  3150,  18  class  legislation  contrary  to 
Const,  art  4,  §  53,  raises  no  substantial  con- 
stitutional question  giving  the  Supreme  Court 
i'nrisdiction  of  an  appeal. — Carson  t.  Missouri, 
i.  &  T.  By.  Co.,  184  S.  W.  1039. 
•s»23l(0)  (Mo.)  Courts  of  Appeals  may  not 
oonstme  the  Constitution  or  declare  a  statute 
unconstitutional. — Williams  v.  United  States 
Express  Co.,  184  S.  W.  114& 
€=>23>(13)  (Mo.)  Merely  erroneous  withholding 
evidence  from  or  submitting  it  to  a  jury  is  not 
such  infringement  of  the  constitutional  right  to 
jury  trial  as  to  give  the  Supreme  Court  juris- 
diction in  a  case.— Garey  v.  Jackson,  184  S.  W. 
979. 

<8=>23l(22)  (Mo.)  Where  statutes,  the  validity 
of  which  IB  not  questioned,  govern  a  case,  it  is 
not  appealable  to  the  Supreme  Court  as  in- 
volving a  constitutional  question. — Williams  V, 
United  States  Express  Co..  184  S.  W.  1148. 
^=»23l(23)  (Mo.)  A  constitutional  question,  not 
raised  by  appellant;  but  by  which  respondent 
secured  a  new  trial  in  the  coUrt  below,  does  not 
give  the  Snprone  Court  jurisdiction  of  a  case 
not  .otherwise  within  its  -appellate  juriediQtion. 
-Williams  V.  United  States  Express  Co..  184  S. 
W.  ;i46, 

€=3231(23)  (Mo.)  A  constitutional  question  giv- 
ing the  Supreme  Court  jurisdiction  may  be 
raised  by  objection  t»  the  refusal  of  a  court  to 
give  instructions  asked.— Donoho  v.  Missouri 
Pac.  By.  Co..  184  S.  W.  1149. 
«i=»23l(23)  (Mo.App.)  Where  plaintiffs  might 
haye  invoked  their  constitutional  rights  before 
or  at  trial,  they  cannot  raise  such  matters  by 
motion  for  new  trial  so  as  to  confer  jurisdic- 
tion of  an  appeal  On  the  Supreme  Court  on  the 
ground  that  a  constitutional  question  was  in- 
volved.—Whitsett  V.  City  of  (Jartbage,  184  S. 
W.  1185. 

€=^231(50)  (Mo.App.)  lit  a  suit  to  enjoin  as- 
Ncssments  for  the  construction  of  a  sewer  whef  e 
the  work  was  to  be  done  as  a  unit,  the  amount 
in  controversy  is  the  co^t  of  the  sewer,  and,  be- 
ing abor«  $7,500,  the  Supreme  Court  has  jnria- 


diction.— Whitsett  r.  OUar  oC  Carthage.  184  S. 
W.  1186. 

vxn.  oovowBxm  ahs  ooktxjoT' 
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oomTT. 

(M  Courts  of  Same  State,  and  TrsASSer  of 
Causes. 

4s>473(4)  (Ark.)  Tlie  probate  court  has  ex- 
clusive jurisdiction  to  sell  lands  of  minors  for 
reinvestment,  and  a  sale  made  under  the  order 
of  a  court  of  chancery  is  void,  and  the  infants 
may  thereafter  recover  the  property. — ^Duncan 
V.  Liddle,  184  8.  W.  413. 
<g=480(3)  (Tex,Giv.App.)  Under  B«t.  St  art 
4653,  temporar^f  injunction  to  restrain  sale  of 
horses,  etc.,  levied  on  under  an  execution,  was 
returnable  to  the  county  court  of  the  county  in 
which  the  judgment  was  obtained.— Marshall  t. 
SpiUer,  184  ^  W.  285. 

iS=»487<l)  (Mo.)  The  Supreme  Court  will  not 
scrutinize  too  closely,  to  detect  a  noncompliance 
with  its  rules,  the  abstract  of  the  reconl  in  a 
case  transferred  oa  account  of  a  constitutional 
question  by  a  Court  of  Appeals.. — Wolf  t.  Har- 
ris. 184  S.  W.  1139. 

<S=>487(3)  (Mo.)  Under  Const  Amend.  18S4,  { 
6.  an  order  certifying  a  case  to  the  Supreme 
Cx>urt,  entered  after  the  expiration  of  the  term 
at  which  the  CJourt  of  Appeals  decided  the  case, 
is  luiauthorized.— State  ex  reL  Logan  t.  Bllisoa, 
184  S.  W.  963. 

COVENANTS. 

See  (Contracts,  4=>324';  Judgment,  «=>712; 
Landlord  and  Tenant  4=>104 ;  Limitation  of 
Actions,  €=»47;    Logs  and  Logging,  ^s=>S. 

HXi  PERrOBOSAKOE  OB-  BREACH. 

«=>96(2)  (Ark.)  Where  owner  of  undivided  sev- 
en-twelfths of  land  subject  to  a  dowreas'  life 
estate  in  two-twelfths  conveyed  an  undivided 
five-twelfths  by  deed  with  full,  covenants  of 
warranty,  there  wais  no  breach  of  the  warranty, 
as  there  were  otlier  lands  of  the  grantor  on 
which  the  dower  interest  could  take  effect— 
Allen-West  Commission  Co.  v.  Harsbaw,  184  S. 
W.  486. 

®=»I02(1)  (Mo.App.)  A  grantee  in  a  warranty 
deed '  need  not  submit  to  eviction  before  par- 
chasing  an  outstanding  title  to  protect  him- 
self against  a  loss  morally  certain  to  happen, 
but  must  act  in  good  faith  towards  his  grantor. 
— Githens  v.  Bamhill,  184  Si  W.  145. 

IV.   ACnONB.FOB  BBEACH. 

«s>l08(l)  (Mo.App.)  In  an  acti<Hi  for  breach  of 
warranty,  defendants'  knowledge  of  the  fraud 
of  their  .grantor  at  a  partition  sale  held  imma- 
terial.—Githens  V.  Bamhill,  184  S.  W.  146. 
«=>  1 1 8  (Mo.App.)  The  burden  is  on  plaintiffs 
in  an  action  for  breach  of  warranty  to  prove 
the  setting  aside  of  the  sale  in  partition  under 
which  their  grantors  claimed. — Githens  v.  Bam- 
hill, 184  S.  W.  145. 

«=3|32(1)  (Md.App.)  Institictions  _  nermitting 
recovery  for  costs  and  expenses,  inclnding  at- 
torney's fees  and  plaintitra  personal  expen.<«es, 
in  a  suit  to  defend  title,  are  not  error,  where 
the  actual  judgment  recovered  thereunder  is  but 
sufficient  to  cover  the  original  purchase  price 
paid,  with  interest  from  the  accrual  of  the  cam* 
of  action.— Gardiner  v.  McPike,  184  S.  W.  95& 
®c»l33  (Mo.App.)  An  instruction  asked  by  de- 
fendant that  he  is  not  liable  for  lack  of  title  to 
lands  not  in  the  section  warranted  is  properly 
refused,  where  his  warranty  was  of  a  certain 
acreage  described  hy  metes  and  bounds,  and 
lack  of  title  to  a  part  of  that  ao  described  was 
m  issue.— Gardiner  v.  MoPike,  184  8.  W.  OSS. 

COVERTURE; 

See  Husband  and  Wife  i   limitation  ot  ActicHMb 
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CREDIBILITY. 

See  Witaessoa  «s>S18-406. 

CREDITORS. 

See  Banknipfa?;  Chattel  Mortgages,  «»186; 
Fraudulent  Conveyances;    fiubrogation. 

CREDITORS'  SUIT. 

See  Fraudulent  Conveyances,  ^»229-322, 

CRIMINAL  LAW. 

See  Abduction;  Adultery.  Arson;  AHsnnlt  and 
Battery ;  Bail ;  Bastards,  <8=>Se,  44;  BrenPh 
of  the  Peace;  Burglary;  Costs,  <8=>204,  295; 
Disorderly  House :  Disturbance  of  Public  As- 
semblage; B>mb€Z)slement;  False  Pretenses; 
Forgery;  Game;  Grand  Jury;  Homicide; 
Hnsband  and  Wife,  «=»80a-31S ;  Indictment 
and  Information;  Intoxicating  Liquors;  Jury, 
^=»2^:  Larceny:  Malicious  Prosecution,  *s» 
24;  Poisons;  Rajra;  Seduction;  Statutes, 
«s>118;    Weapons. 

I.  NATDBB  Aim  SKEVEim  OF 

OBIME  AND  DEFENSES 

IN  OENEBAI.. 

«s>2l  (Ky.)  Where  an  act  is  declared  unlaw- 
ful by  statute,  criminal  intent  may  be  imputM 
to  a  person  voluntarily  doing  the  art.— Uood- 
man  v.  Commonwealth,  184  S.  W.  876. 


(A)   Plada   of  Brlairlnac   P»«Bee«tf««. 

«=>II2(1)  (Ky.)  Vnder  Ky.  St  i  2.'i69b,  subscc. 
2.  making  it  an  offpn^e  to  deliver  liquor  in  pro- 
hibition territory  knowing  the  required  state- 
ment of  personal  use  is  false,  the  i-ircuit  court 
of  the  county  in  which  delivery  is  made  has 
jurisdiction  to  try  one  accused  of  violation,— 
Goodman  v.  Commonwealth,  184  S   W.  876. 

(B)  Ohaac*  of  Tenne. 
«s»l22  (Tex.Cr.App.)  One  seeking  a  change  of 
venae  should  present,  where  possible,  all  of  his 
grounds  therefor  in  one  applicsti'in,  although  a 
second  apolication  cannot  be  denied  where  the 
evidence  adduced  on  the  hearing  of  the  first 
showed  probable  grounds  for  the  second.— How- 
ard V.  State,  184  S.  W.  605. 
«=>I34(2)  (TexCr.App.)  Where  on  hearing  on 
the  first  application  for  change  of  venue  the 
evidence  disdosed  that  one  of  the  two  com- 
purgators was  wholly  incredible  under  oath,  it 
could  not  be  said  that  overruling  the  second 
application  for  change  on  the  affidavits  of  the 
same  persons  was  error,  under  Code  Cr,  Proc. 
1911,  art  628.— Howard  v.  State,  184  S.  W. 
605. 

«s>l37  (Tex.Cr.ADp.)  While  the  court  must 
have  before  it  the  evidence  to  show  that  one 
making  affidavit  for  change  of  venue  was  whol- 
ly incredible,  it  is  suffioent  if  that  evidence 
was  adduced  on  bearing  on  a  former  motion  for 
a  change  of  venue.— Howard  Y.  State,  184  S. 
W.  505. 

vn.  rosHtsR  jeoparot. 

«s»l77  (Mo.)  Where  the  state  filed  an  amended 
information,  snd  after  accused  was  put  on  trial, 
but  before  verdii-t,  court  stopped  proceedings, 
quashing  amended  information,  he  was  not  in 
jeopardy  within  Const  art.  2,  S  23,  under  the 
original  information  under  which  he  was  later 
tried  and  convicted— State  v.  McWilUams,  184 
S.  W.  98, 

IX.   ABBAIONimNT  AND  FZ<EAS.  AND 
NOrUB  FROSEQm  0&  DISOON. 

TlNtfANCE. 

^=9279  (Tenn.)  An  objection  to  an  indictment 
for  misconduct  of  the  pru8e<:uting   ittomey  is 


waived,  where  the  plea  In  abatement  was  not 
filed  until  after  the  first  continuance  and  did  not 
give  sufficient  reason  for  the  delayv— GiU  t. 
State,  184  8.  W,  864, 

X.  EVIDENCE. 

(A)  Jadletol     Katloe,    Preawptlons,    aad 

Bar<l«B  of  PFOof. 

«=>304(9)  (Ky.)  The  courts  will  take  Judicial 
cotice  of  an  act  of  the  Legislature  incorporating 
a  fraternal  order.— Swann  v.  Commonwealth, 
184  S.  W.  868. 

<S=>304(20)  (Ky.)  The  court  will  take  judicial 
notice  that  grape  wine  is  an  intoxicating  liq- 
uor.—Frey  T,  C(»nmonwealth,  184  S.  W,  896, 
899. 

«=>3I5  (Ky.)  Evidence  that  local  option  was 
adopted  by  the  voters  in  a  county  nearly  30  ' 
years  before  is  atlmissible  to  show  that  local 
option  is  still  in  force,  where  there  is  no  evi- 
dence of  a  subsequent  vote.— Frey  v.  Common- 
wealth, 184  S.  W.  89& 

€=»3IS  (Ky.)  Evidence  that  the  voters  of  the 
county  adopted  local  option  nearly  thirty  years 
before  is  admissible  in  the  absence  of  proof  of 
a  subsequent  electioa.— Frey  T.  Commonwealth, 
184  S.  W.  899. 

(B)  Facta    In    laaue    and    Rele-vtbit    to    la- 

■aea,  aad  Rea  Gestn. 

<8=3364(6)  (Tex.Cr.App.)  A  statement  made  by 
.one  accused  of  burglary,  while  imprisoned,  more 
than  a  month  after  the  offense  diarged,  is  not 
a  part  of  the  res  gestae.— HowaM  v.  State,  184 
S.  W.  505. 

(C)  other  OScasea,  and  Character  of  Ae- 

enaed. 

^=>372(6)  (Mo.)  In  a  prosecutioii  for  larceny 
of  an  automobile,  evidence  of  theft  of  other  au- 
tomobiles ip  furtherance  of  a  conspiracy  be- 
tween defendant  and  two  others  that  they 
should  steal  automobiles  and  bring  them  to  de- 
fendant to  be  sold  was  admissible  as  part  of  a 
common  scheme  or  plan. — State  v,  Othick,  184 
S.  W.  106. 

<3=»372(12)  (Tex.Or,App.)  In  a  prosecution  for 
passing  a  forged  check,  extraneous  checks  or 
vouchers  should  not  be  admitted,  in  the  absence 
of  proof  that  they  were  forgeries  and  that  de- 
fendant was  connected  therewith.— Carrell  v. 
State,  184  8.  W.  190. 

(B)  Boat  aad    Secondary   and   Dentonatra- 
tlTe  Brldeaeo. 

9=>400(6)  (Eiy.)  Proof  of  incorporation  may  he 
made  by  parol  evidence. — Swann  ▼.  Common- 
wealth, 184  S,  W.  868. 

<8=>400(7)  (Tex.Cr.App.)  While  an  agent  can- 
not testify  as  to  the  contents  of  his  contract, 
he  may  testify  that  he  did  make  a  contract  of 
employment  with  the  principal. — Meredith  v. 
State,  184  S.  W.  204. 

(F)  Admlsslona,  Declarations,  and   Bear- 
■ay. 

«=3406(4)  (Tex.Or.App.)  The  admission  of  a 
grand  juror's  testimony  as  to  what  the  accused 
testified  to  before  the  grand  jnry  when  sub- 
pcenaed  and  required  to  answer,  without  being 
informed  of  her  privU^e,  is  erroneous. — Sim- 
mons V.  State,  184  8.  W.  226. 
<3=3407(2)  (Tez.Cr.App.)  It  is  permissible  for 
the  state  to  introduce  conversatioiis  with  the 
defendant  while  not  under  arrest  relative  to 
th;  crime  fm  which  he  is  on  trial  and  prove 
statements  made  to  him  calling  for  a  denial, 
and  that  he  made  no  denial  or  ma4e  a  nualified 
admission.— Burkhaiter  v.  State.  18i  S.  W.  221. 
<S=»4I9,  420W)  (Tei.Cr.App.)  In  trial  for  mur- 
der, ez-sherifrs  testimony  that  a  witness  who 
had  been  investigating  with  him  had  found  a 
gun  at  the  residence'  of  one  other  than  the  de- 
fendant and  had  brought  it  to  him,  saying  tliat 


tor  esses  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  KBY-NUUBBIt.  ,^  i  ^> 

Digitized  by  VjOOV  IC 


Criminal  I<aw 


184  SOUTHWBSTEBN  BEPOHTBE 


1230 


it  was  the  Eiin  that  killed  deceased,  held  inad- 
missible—Burkhalter  V.  State,  184  S.  W.  221. 

(G)  Aets  and  DeclRrattanN  of  Coaaplrator* 
and  Cod«fendantH. 

^s>426  (Tex.Cr.App.)  While  the  accused  may 
show  that  another  oommitted  the  offense  chorR- 
ed,  he  cannot  produce  statements  of  a  code- 
fendant  made  to  other  persona  showing  that  he 
was  innocent,  since  Code  Cr.  Proc.  1911,  art. 
791,  specifically  declares  that  persons  charged 
as  principals  cannot  be  introduced  as  witness- 
es one  for  another. — ^Howard  t.  State,  184  S. 
W.  005. 

(H)  Doeamentarr  Kvldenee  and  Kxclnslon 
of  Parol   Bvldenoe  TIterebr> 

$=>440  (Tex.Cr.App.)  Where  in  a  rape  case  the 
parents  of  prosecutrix  testified  she  was  bom 
one  year  after  their  marriage,  the  record  of  the 
marriage  licenses,  being  properly  proven,  is  ad- 
missible to  establish  prosecutrix's  age.— Taylor 
V.  State,  184  S.  W.  224. 

«=>447  (Tex.Cr.App.)  Where  a  contract  of  em- 
ployment is  in  writing  and  specifically  stipu- 
lates the  amount  of  commissions  to  be  paid,  oral 
testimony  as  to  the  amount  of  commissions  is  in- 
admissible.—Meredith  V.  State,  184  S.  W.  204. 

(I)   Opinion  Evidence. 

«=9448(12)  (Tex.Cr.App.)  Witnesses  should  not 
be  permitted  to  testify  that  defendant  was  told 
"a  great  many  things  damaging  to  him"  as  bear^ 
ing  on  his  failure  to  deny  such  charges.— Burk- 
halter T.  State,  184  S.  W.  221. 

(J)  Testlmonr   of  AeeontpKeen  and   Code- 
fendanta. 

«s»507(l)  (Ky.)  One  not  shown  to  have  partici- 
pated in  the  homicide  is  not  an  accomplice 
whose  testimony  must  be  corroborated  under 
Cr.  Code  Prac.  I  241,  though  he  was  jointly  in- 
dicted as  a  conspirator.— Nicoll  v.  Common- 
wealth, 184  S.  W.  386. 

<S=>507i/2  (Tex.Cr.App.)  In  a  prosecution  for 
hog  theft,  evidence  held  insufficient  to  make  a 
state's  witness  a  particeps  criminis  as  princi- 
pal, or  ftccomplice.---Jemi8on  v.  State,  184  S.  W. 


(K)   ConfeMlona. 

«=95I9(4)  (Ark.)  That  accused  was  a  prisoner 
and  made  a  confession  to  officers  who  .had  him 
in  custody  does  not  render  his  confession  inad- 
missible.—Shufflin  V.  State.  184  S.  W.  454. 
®=>534(2)  (Ark.)  Where  cattle  were  found  ac- 
cording to  directions  given  in  accused's  extra- 
judici^  confession,  there  was  sufficient  cor- 
roboration of  the  confession  to  warrant  convic- 
tion under  Kirby's  Dig.  §  2385.— Shufflin  v. 
State.  184  S.  W.  454. 

4=»537  (Ark.)  Where,  pursuant  to  accused's 
statements  contained  in  an  extrajudicial  con- 
fession, the  stolen  cattle  were  found,  evidence 
concerning  accused's  statements  as  to  location 
of  cattle  is  admissible,  though  the  confession 
was  not  voluntary.— Shufflin  v.  State,  184  S. 
W.  464. 

(M)  lirelKlit  and  Snfllelener. 
«3»553  (Ark.)  The  Jury  in  a  prosecution  for 
rape  is  not  required  to  accept  testimony  of  a 
witness  in  toto,  or  reject  it,  but  it  must  accept 
such  portions  as  it  believes,  and  discard  the  re- 
mainder.—Koae  T.  State,  184  S.  W.  60. 

XL  TIME    OF    TBIAT    AND    COimif- 

VAMOE. 

€=>573  (Ky.)  Const.  U.  S.  Amend.  6,  does  not 
prevent  the  dismissal  of  an  indictment  over  the 
objection  of  accused.- Commonwealth  v.  Davis, 
184  S.  W.  1121. 

^s»586  (Ma)  A  motion  for  a  continnance  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court. 
-State  ▼.  McWiUiams,  184  S.  W,  96. 


€=>595(9)  (Tex.Cr.App.)  A  cootinnaace  to  ob- 
tain the  testimony. of  accused's  wife,  who  would 
have  testified  that  on  the  day  of  the  offense  he 
and  she  spent  the  day  with  third  persons,  held 
improperly  denied.— I^ylor  t.  State,  184  S.  W. 
224. 

iS=s>598(3)  (Mo.)  Accused  held  not  entitied  to  a 
continuance  to  obtain  the  testimony  of  an  ab- 
sent witness,  where  he  had  been  in  correspond- 
ence with  her  and  sent  her  money  to  attend 
trial;  it  appearing  that  he  knew  of  the  ma- 
teriality of  ner  testimony  end  could  have  taken 
her  deposition. — State  v.  McWiUiams,  184  S. 
W.  96. 

^=s>598(3)  (Tex.CrApp.)  One  seeking  continn- 
nnce  for  want  of  a  witness  must,  in  order  to 
show  diligence  in  securing  a  deposition,  show 
that  he  placed  the  interrogatories  in  the  hands 
of  an  officer  authorized  to  take  depositions.— 
Murrell  v.  State,  184  S.  W.  831. 
9=»609  (Mo.)  No  intendments  are  to  be  in- 
dulged in  favor  of  an  application  for  a  continn- 
ance for  absent  witnesses. — State  v.  McWil- 
liams,  184  S.  W.  96. 

XtL  TBIAI.. 
(A)   Prellminarjr    Proceedinira. 

<8=»622(1)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  727,  where  two  defendants  accused  of 
the  same  crime  each  filed  motions  that  the  oth- 
er be  first  tried,  it  is  within  the  discretion  of 
the  court  to  order  the  trial  of  one  to  precede 
the  other.— Howard  t.  State,  184  S.  W.  505. 

(B)   Arvnmenta    and    Conduct    of    Coanael. 

«=>72l(8)  (Tex.Gr.App.)  A  remark  of  the  proa- 

ecnting  attorney,  in  a  prosecution  for  burglar^-, 
that  f£e  accused  on  his  arrest  failed  to  explam 
his  possession  of  stolen  goods,  is  not  a  com- 
ment on  his  failure  to  testify.— Howard  v. 
State,  184  S.  W.  505. 

<3=>72t(6)  (Tex.Cr.App.)  Argument  of  district 
attorney  asking  why  there  was  no  evidence  that 
defendants  did  not  kill  the  hog  held  a  direct  al- 
lusion to  defendants'  failure  to  teeti^.— Jemison 
v.  State,  184  S.  W.  807. 

^=>726  (Ark.)  Where  defendant's  attorney  ar- 
gued that  there  was  no  evidence  that  the  prose- 
cutrix was  returned  to  an  orphans'  home  on 
account  of  abuse  by  defendant's  family  it  was 
not  prejudicial  for  the  state's  attorney  to  ar- 
gue that  he  could  have  shown  that  fact  but  for 
defendant's  objections;  that  being  provoked.— 
Rose  V.  State,  184  S.  W.  60. 

(F)  ProTlneo  of  Conrt  and  Jlmrr  la   Oen- 
•rai. 

$=»74l(l)  (Ky.)  Where  there  was  much  evi- 
dence tending  to  show  accused  was  guilty  of  the 
crime  charged,  his  motion  for  peremptory  in- 
struction is  properly  denied. — Swann  t.  Com- 
monwealth, 184  S.  W.  868. 

(O)  Meeea«ltT>  Reaniaitea,   and   SnSlelener 
of  Inatmctlona. 

<8=s»770(2)  (Ky.)  It  is  the  duty  of  the  court  to 
instruct  the  jury  upon  every  phase  which  is 
represented  by  the  evidence. — CSnrtia  t.  Com- 
monwealth, 184  S.  W.  1105.  • 
€=3770(2)  (Mo.App.)  Defendant's  evidence  bear- 
ing on  an  issue  being  substantial,  he  is  ontitlvd 
to  have  given  his  instmction  properly  defining 
the  issue.— State  v.  Widner,  184  S.  W.  90». 
©=3770(2)  (Tex.Cr.App.)  Where  defendant's  evi- 
dence tended  to  show  that  another  who  had 
had  several  fights  with  deceased  and  bore  ill 
will  toward  him  was  in  the  neighborhood  of  the 
killing,  the  refusal  to  affirmatively  charge  ui>- 
on  such  defensive  matter  was  error,  notwith- 
standing charges  negatively__pre«ntiiig  it— 
Burkhalter  v.  State,  184  S.  W.  221 
«S3775(2)  (Tex.Cr.App.)  In  a  trial  for  homi- 
cide, where  defendant  admitted  that  he  w^as 
within  250  yards  of  the  scene  of  the  homicide, 
at  the  time  of  its  commission,  the  issue  of  an 
alibi  should  be  fully  presented  by  the  charge 
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and  made  applicable  to  the  evidence.— Biirk* 
halter  v.  State,  l&l  S.  W.  221. 
«=s>78K5)  (Ark.)  Where  it  was  contended  that 
accnsed's  confession  was  not  voluntary,  held, 
that  the  court,  having  received  it  and  other 
evidence  on  the  matter,  properly  charged  the 
jury  to  disregard  confecsicm  If  result  of  intim- 
idation or  inducement. — Shufflin  v.  State,  184 
S.  W.  454. 

«=»784(1)  (Tex.  Cr.  App.)  Where  defendant's 
connection  with  a  forged  instrument  was  to  be 
deduced  from  circumstances,  the  court  improp- 
erly refosed  to  give  an  instruction  on  circum- 
stantial evidence.— Garrell  v.  State,  184  8.  W. 
190. 

€=>789(1)  (Tfex.Cr.App.)  An  instruction  hOd  to 
clearly  apply  the  rule  of  reasonable  doubt  in 
favor  of  accused.— Murrell  v.  State,  184  S.  W. 
831. 

«=792(2)  (Tei.Cr.App.)  Under  Pen.  Code 
1911,  arts.  74,  75,  78,  declaring  the  law  of 
principals,  when  the  evidence  shows  any  one 
of  the  conditions  named,  the  court  must  charge 
and  apply  the  law  of  principals.— Lake  v.  State, 
184  S.  W.  213. 

€=>80l  (Mo.App.)  The  court  may  give  the  jury 
additional  proper  instructions  at  any  time  be- 
fore their  verdict  and  after  the  close  of  the 
argument.— City  of  Charleston  v.  Coker,  184 
S.  W.  1181. 

In  a  prosecution  for  breach  of  the  peace  by 
fighting,  where  there  was  no  evidence  that  ac- 
cused's assailant  was  the  aggressor,  court  might 
give  additional  instruction  that  accused  had  the 
burden  of  proving  that  he  acted  in  self-defense 
his  counsel  having  advanced  that  claim  in  argu- 
ment.— Id. 

@=98I4(7)  (Ky.)  An  instruction  authorizing  con- 
viction on  a  finding  of  guilt  within  12  months 
prior  to  the  issuance  of  the  warrant,  cbaraing 
a  certain  date,  held  not  error,  under  Civ.  Code 
Prac.  §  129.— Frey  v.  Commonwealth,  184  S. 
W.  896. 

<8=>8I4(15)  (Ky.)  Failure  to  charge  that  one  ac- 
complice cannot  corroborate  another  is  not  er- 
roneous, where  only  one  accomplice  testified. — 
NicoU  T.  Comnuwwealtb.  184  S.  W.  386. 

(H)   Reqneata  tow  Inatraetloas. 

«=>829(1)  (Mo.)  Where  the  instructions  given 
cover  the  case,  further  instructions  may  be  re- 
fused.- State  v.  McWilliams,  184  S.  W.  96b 

(J)   Coatody,    Conduct,    and    Deltberationa 
of  Jnry. 

«=»857(3)  (Tei.Cr.App.)  That  the  jury,  in  vio- 
lation of  Code  Cr.  Proc.  1911,  art.  790,  consid- 
ered accused's  failure  to  take  the  stand  necessi- 
tates reversal.- Stone  T.  State,  184  S.  W.  193. 

(K)  Terdlet. 

<3=>883  (Mo.App.)  Under  Rev.  St  1909,  S  4901, 
a  finding  that  defendant  charged  with  larceny 
was  guilty  of  embezzlement  without  a  finding 
that  he  was  not  guilty  of  larceny  is  insufficient. 
State  ▼.  Bosefelt,  184  S.  W.  904. 

Xm.   MOTIONS    FOR    N£W    TRIAI. 
AND   IN   ARREST. 

«=»945(2)  (Tex.Cr.App.)  Refusal  of  new  trial 
in  prosecution  for  theft  of  hog  held  erroneous 
in  view  of  affidavits  of  three  persons  that  sub- 
sequent to  trial  they  had  seen  the  hog  alleged 
to  have  been  killed  and  stolen  running  at 
large.— Leonard  v.  State,  184  S.  W.  225. 
€=3954(5)  (Mo.)  An  assignment  of  error  in  a 
motion  for  new  trial  that  the  court  erred  in 
giving  improper  instructions  held  insufficient 
as  too  indefinite  and  not  applying  to  the  facts 
shown  by  the  record.— State  v.  Otiiick,  184  S. 
W.  106. 

€=9956(10)  (Tex.Cr.App.)  Evidence  held  in- 
suflScient  to  show  that  one.  accused  of  cattle 


theft  waa  tried  by  an  ilnpartlat  jury.— Duncan 
V.  State,  184  S.  W.  196. 

XV.  AFFEAX.  AND  ERROR,  AND 
CERTIORARI. 

(A)  Fo>m    of    Remedy,    Jnriadletlon,    sad 

Rtslit  of  Hevlevr. 

4=»I004  (Mo.App.)  The  right  of  appeal  is  stat- 
utory, and  is  not  to' be  governed  by  stipulations 
of  counsel.— State  v.  Graham,  184  S.  W.  1190. 
«=>I023(8)  (Ky.)  Under  Or.  Code  Prac.  |  337, 
the  Court  of  Appeals  can  review  an  order,  de- 
nying the  commonwealth's  attorney's  motion  to 
dismiss  an  indictment  for  felony. — Common- 
wealth V.  Davis,  184  S.  W.  1121. 
<8=»I024(7)  (Ark.)  Under  Const  art  7,  !i  4, 
Kirby's  Dig.  |§  2584,  2603,  the  state  cannot 
appeal  from  an  order  granting  a  new  trial  to 
one  convicted  of  felony.— State  v.  Walker,  184 
S.  W.  38. 

(B)  PreaentetlOB  and  Reservation  in  Iiotr- 
er   Conrt  of   Oroanda  of   Review. 

4s»l037(l)  (Ky.)  Improper    argument   of    the 

Srosecuting  attorney,  to  which  objection  was 
rst  raised  on  motion  for  new  trial,  cannot  be 
considered  on  appeal. — Frey  v.  Commonwealth, 
184  S.  W.  886. 

«s»l064(3)  (Ky.)  Failure  to  make  refusal  of  a 
continuance  a  ground  of  tlie  motion  for  new 
trial  is  a  waiver  of  the  error. — Frey  v.  (Jommon- 
wealth,  184  S.  W.  896. 

<8=>I064  (7)  (Ky.)  Alleged  errors  in  the  instruc- 
tions will  not  be  considered  unless  relied  on  as 
a  ground  for  a  new  triaL — Polk  v.  Common- 
wealth, 184  S,  W.  1127. 

(D)  Reeord  and  Proeeedtno  Hot   la  Ree> 
ord. 

<3=>I090(1)  (Tex.CrApp.)  Where  there  was 
nothing  in  a  motion  for  new  trial  that  could 
be  considered  in  the  absence  of  the  testimony, 
and  neither  a  statement  of  fact  nor  a  bill  of 
exceptions  waa  in  the  record,'  there  was  nothing 
to  review  on  appeal.— Large  v.  State,  184  S. 
W.  107. 

<S=3l090(l)  (Tex.Cr.App.)  Without  a  statement 
of  facts  or  bills  of  exceptions,  no  question  is 
presented  tor  review.— Rosboro  v.  State,  184 
S.  W.  197. 

€e»I090(1)  (Tex.Cr.App.)  In  the  absence  of 
statement  of  facts  or  bUI  ci  exceptions,  no  ques- 
tion is  raised  for  review  on  appeal  in  a  crim- 
inal case.— Wells  v.  State.  184  S.  W.  509. 
«=>I090(1)  (Tex.Cr.App.)  In  the  absence  of 
statement  of  facts  and  bills  of  exception,  noth- 
ing is  presented  for  review.— Rogers  v.  State, 
184  S.  W.  830. 

€=>  1 090(111  (Mo.App.)  Such  matters  as  occur 
at  the  trial  of  a  criminal  case  must  be  made 
part  of  the  record  by  bill  of  exceptions  the  same 
as  in  civil  cases. — State  v.  Brown,  184  S.  W. 
1187. 

€=>  1090(13)  (Ky.)  Improper  argument  of  the 
prosecuting  attorney,  not  made  part  of  the  rec- 
ord by  biU  of  exceptions,  cannot  be  considered 
on  appeaL — ^Frey  v.  Commonwealth,  184  B.  W. 
896. 

«=>  1 090(14)  (Ky.)  Where  there  is  no  bill  of  ex- 
ceptions and  no  order  making  the  instructlouB 
part  of  the  record,  they  cannot  be  considered, — 
Henry  v.  Commonwealth,  184  S.  W.  870. 
«=>  1 090(16)  (Tex.Cr.App.)  Questions  raised  in 
a  motion  for  a  new  trial  cannot  be  reviewed 
where  the  record  contains  no  statement  of  facts 
or  bills  of  exceptions. — Curry  v.  State,  184  S. 
W.  510. 

«=>I092(7)  (Tex.Cr.App.)  Where  accused  was 
convicted  at  a  term  of  county  court  lasting 
more  than  8  weeks,  IhUs  of  exception  not  filed 
within  90  days  after  overruling  motion  for  new 
trial  and  sentence  cannot  be  considered, — Petti- 
grew  V.  State,  184  S.  W.  508. 
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«=>I099  (!rex.Gr^n.)  When  QW  ej^ealms 
from  a  conviction  of  mUdemeaBor  did  not  file 
his  statement  until  85  days  after  adjournment 
of  the  term  of  the  county  court,  and  the  bills 
of  exception  merely  showed  they  were  approved 
witiiin  the  time  allowed  by  law  for  filing,  the 
state's  motion  to  strike  the  statement  aad  bills 
must  be  sustained.— Cantrell  t.  State,  184  S. 
W;  225. 

«=5l099(7)  (Tex.Cr.Aro.)  A  statement  of  facts 
in  the  county  court  must  be  filed  within  20 
days  after  its  adjournment,  preceded  by  an  or- 
der entered  of  record,  and  hence  a  statement 
filed  26  days  or  more  after  adjournment  would 
not  be  considered,  notwithstanding  an  order 
entered  of  recording  allowing  30  days  after  ad- 
journment—Carroll T.  State,  184  S.  W.  508. 
<S=3ll02  (Tex.Cr.App.)  Where  one.  appealing 
from  a  oAtviction  of  misdemeanor  did  not  file 
his  statement  until  85  days  after  adjournment 
of  the  term  of  the  county  court  and  the  bills 
of  exception  merely  showed  they  were  approved 
within  the  time  allowed  by  law  for  filing,  the 
state's  motion  to  strike  the  statement  and  bills 
must  be  sustained.— Cantrell  v.  State,  184  S. 
W.  225. 

«=9 1 1 02  (Tex.Cr.App.)  Where  accused  was  cou- 
victed  in  county  court  at  a  term  lasting  more 
than  8  weeks,  the  statement  of  facts,  which 
was  not  filed  within  90  days  after  the  moti<»i 
for  a  new  trial  was  overruled  and  sentence 
pronounced,  must  be  stricken,  not  being  filed 
within  time.— Pettigrew  ▼.  State,  184  S.  W. 
508. 

<S=>I  t22(5)  (Ky.)  Where  there  is  no  bill  of  ex- 
ceptions and  no  order  making  the  instructions  a 
part  of  the  record,  they  cannot  be  considered. 
—Henry  ▼.  Commonwealth,  184  S.  W.  870. 
«E9lia4(3)  (Tex.Cr.App.)  Where  no  statement 
of  evidence  accompanies  record,  and  record  con- 
tains no  bill  of  exceptions  to  admissibility  of 
testimony,  no  question  presented  in  motion  for 
new  trial  can  be  reviewed. — Austin  v.  State, 
184  S.  W.  192. 

«S9 1128(1)  (Tex.Gr.App.)  A  record  in  criminal 
proceedings  cannot  be  varied  or  qualified  by 
matters  occurring  after  the  adjournment  of 
court.— MnrreU  v.  State,  184  S.  W.  881. 

(P)  IMa>ata«»I,    Wl«tueiu.g,    and    Beliearliia;. 

«=>tl3((7)  (Mo.App.)  Where  an  appeal  has 
been  dismissed  because  of  insufficiency  of  the 
record  to  confer  jurisdiction,  it  will  not  be  re- 
instated where  the  time  for  supplying  defects  in 
the  record  has  passed.- State  t.  Graham,  184 
S.  W.  1190. 

An  attorney  is  not  excused  by  the  failure  to 
receive  a  copy  of  the  printed  docket  from  know- 
ing or  ascertaining  the  day  when  his  case  is 
set.— Id. 

(Q)  Re-Flew. 

<S=>  1137(2)  (Ark.)  Where  defendant's  attorney 
argued  that  there  was  no  evidence  that  the 
prosecutrix  was  returned  to  an  orphans'  home 
on  account  of  abuse  by  defendant's  family,  it 
was  not  prejudicial  for  the  state's  attorney  to 
argue  that  he  could  have  shown  that  fact  bnt 
for  defendant's  objections;  that  being  pro- 
voked, and,  if  erroneous,  waa  invited,  and  not 
sroond  for  reversal.— Bose  v.  State,  184  S. 
W.  60. 

<3=>ll44(e)  (Tei.Cr.App.)  In  the  absence  of 
record  showing  to  the  contrary,  it  must  be  pre- 
sumed that  evidence  introduced  on  application 
for  change  of  venue  tending  to  show  prejudice 
against  the  defendant  was  wholly  insufiJcient, 
where  the  court  overruled  the  motion.— How- 
ard V.  State,  184  S.  W.  605. 

9=»i(5l  (Mo.)  Where  no  abuse  is  shown,  the 
trial  court's  exercise  of  its  discretion  in  deny- 
ing a  continuance  will  not  be  reviewed  on  ap- 
peal—State V.  McWMliams,  184  S.  W.  96. 
«=s>  1(58(1)  (Tex.Cr.App.)  The  court,  on  ap- 
peal from  a  conviction  of  cattle  theft,  is  not 
authorized  by  law  to  paw  on  the  QuestioB  of 


Bofficlency  of  «vid«ace.— Dnncan  v.  State,  1S4 

S.  W.  life. 

«» 1 1 50(2)  (Arte)  Weight    of   testimoDy    in  a 

Srosecution  for  rape  is  for  the  jury. — Bose  v. 
tate,  184  S.  W.  60. 

«=>II59(4)  (Ark.)  The  credibiUty  o<  witnesses 
in  a  prosecution  for  rue  is  for  tbt  jnry. — ^Bose 
V.  State,  184  8.  W.  60/ 

<S=3ll66>/2(l)  (Tex.  Cr.  App.)  In  a  criminal 
proMcution,  where  accused  was  not  Riven  the 
minimum  penalty,  the  action  of  the  court  in 
directing  that  during  argument  accosed's  wife 
should  not  sit  beside  him,  and  ordering  removal 
of  accused's  young  child,  held  prejudicial.— 
Odell  v.  State.  184  S.  W.  208. 

4=9 1 167(0)  (Ky.)  Surplusage  in  an  indictment 
which  required  the  state  to  prove  an  act  addi- 
tional to  those  necessary  to  sustain  a  convic- 
tion is  not  prejudicial  to  defendant. — Frey  v. 
Commonwealth,  184  8.  W.  899. 

4=>II69(3)  (Mo.)  Brroneous  admission  of  evi- 
dence to  admitted  facte  is  harmless. — State  v. 
McWilUams,  184  S.  W.  96. 
«=>II69(S)  (Tex.Cr.App.)  In  a  proseeuti<m  for 
arson,  error  in  admitting  evidence,  prejodicisl 
to  defendant,  held  harmless  where  the  jury  as- 
sessed the  lowest  penalty. — Kline  t.  State,  184 
S.  W.  819. 

<S9||72(7)  (Ky.)  Error  In  an  instruction  re- 
qniiing  the  ]ury  to  find  aa  act  by  defendant  ia 
addition  to  those  necessary  to  convict  is  not 
iwejudicial  to  defendant. — ^Frey  v.  Commoa- 
wealth,  184  S.  W.  889. 

«B>II73(2)  (Tex.Cr.App.)  Where  defendant's  ev- 
idence tended  to  show  that  another  who  bad 
had  several  fighta  with  deceased  had  borne  ill 
will  toward  him  was  in  the  neighborhood  ef 
the  killing,  the  refusal  to  affirmatively  charge 
upon  such  defensive  matter  waa  reversible  er- 
ror, notwithstanding  diarges  Besatirely  pre- 
senting it— Burkhalter  v.  State,  184  8.  W. 
221. 


(H)  DetermiaatlOB     and 
Caoae. 


IMspoattlaB 


«=>1I84  (Tex.Cr.App.)  The  smtence.  not  ooa- 
forming  to  the  indeterminate  sentence  law,  bat 
being  for  a  definite  term,  will  be  reformed.— 
Chandler  v.  State.  184  8.  W.  192. 

CROPS. 

See  Frauds,  Statute  of,  ®=>72;  Mortgages,  4=a 
133,  546;    Partition,  «=»109. 

CROSS-EXAMINATION. 

See  Witnesses,  «=9358. 

CURATIVE  ACTS. 

See  <SchoolB  and  School  Districts,  «s>33. 

CURTESY. 

See  Dower. 

CUSTOMS  AND  USAGES. 

See  Railroads,  «=>356. 

DAMAGES. 

See  Appeal  and  Krron  ®=>1004;  Oarriers,  €=> 
135;  Costs,  (S=>260;  Covenants,  i&^l.t:: 
Death,  <S=390 ;  Fraud,  ^=»5Q,  60;  Insunince. 
<g=»602 ;  Libel  and  Slander,  e=»120,  121 ;  >f  a- 
nicipal  Corporations,  ^siSTQ ;  New  Trial,  ©= 
76;  Replevin,  «=»77;  Telegraphs  and  Tele- 
phones, ®=368:  Waters  and  Water  Couzses, 
«=»178.  ,  , 
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in.  oBOVifss  Airo  ■xnpjsovs  or 
ooKPsmuflraKT  9AIM.0CI. 

(B)   AKKr»iratlon,   HlMcatfOB,  and  Re«iie- 
tl«B  of  lioas. 

•s»63Kl)  (tfo.AiM).)  The  buyer  of  a  motion 
pictttce  theater,  uidnced  thereto  by  the  misrep- 
reeentatioDa  of  the  aeller,  after  he  operates  long 
•noilgh  to  discover  that  loss  is  certain,  must 
stop  under  his  duty  to  midgate  damages.— 
Harmon  t.  Dickerson.  184  S.  W.  1S9. 
€=>62(3)  (Ark.)  Owner  of  property  adjoining 
highway  was  required  to  do  whatever  was  rea- 
sonably necessary  to  protect  his  property  from 
injury  from  surfaqe  water  consequent  upon 
construction  of  railroad  embankment,  and  if  he 
did  not  do  ao  owM  not  claiaa  full  damages.— 
LonisviUe.  N.  O.  &  T.  R.  Co.  v.  Jackson,  184 
S.  W.  450. 

®=s»62(4)  (Mo.App.)  Boardini;  bouse  keeper,  who 
failed  to  make  good  a  defective  heating  appara- 
tus installed  for  her,  as  she  might  have  done 
before  suffering  any  anpredaltle  damage,  could 
recover  on  her  eonnterelaim  agahMt  the  contrac- 
tora  t»  the  work  no  damage  beyond  the  cost  of 
bringing  the  installation  up  to  standard.— Nie- 
baoa  V.  Gillanders,  184  S.  W.  949. 

IV.  UQTJIDATEIl  DAMAGES  AKS 
PEKAIAXES. 

«s»78<2)  (Tex.GiT.App.)  The  expressions,  "be 
agrees  to  forfeit  tiie  sum  of  one  thousand  dol- 
lars •  •  •  this  note,  to  the  extent  of  the 
amount  herein  mentioned,  represents  a  forfeiture 
irat  up,"  and  "said  note  being  a  forfeit  put 
ap,"  mean  something  different  than  the  word 
"penalty."— Beinhardt  t.  Borders,  184  S.  W. 
7M7 

«s»78(6)  fTex.GiT.App.)  Buyers  of  hotd,  upon 
seller's  failure  to  convey  good  title,  cenM  i«Coy- 
er  on  seller's  note  reciting  that  it  represented 
a  forfeiture,  the  mortgage  securing  it  providing 
that  it  was  a  forfeiture  put  up  to  guarantee 
delivery  of  title,  the  inteation  of  the  parties  hav- 
ing been  to  stipulate  damages. — Beinhardt  t. 
Borders,  184  S.  W.  791. 

^=379(1)  (Tex.Civ.App.)  Where  no  approxima- 
tion can  be  made  between  actual  and  stipulated 
damages,  the  latter  must  control.— Beinhardt  v. 
Borders,  184  S.  W.  791. 

^=>85  (Tex.Civ.App.)  Where  the  owner  on 
June  loth  wrote  the  contractor,  who  had  aban- 
doned, that,  if  he  did  not  go  to  work  by  June 
19th,  the  owner  would  complete  the  house, 
whidi  notice  had  no  eCtect,  the  owner  waiting 
till  September,  such  owner  could  not  recover 
stipulated 'damages  for  delay  in  completion  aft- 
er June  19th.--Kaafman  v.  (Jbristuui-Watben 
Lumber  Co..  184  S.  W.  1045. 

Where  a  building  contractor  abandoned  work, 
causing  delay  in  construction,  the  owner  was 
entitied  to  recover  the  stipulated  damages  for 
delay  in  absence  of  a  showing  that  the  stip- 
ulated sum  was  a  penalty  or  was  disproportion- 
ed  to  the  actual  damage  sustained.— Id. 

Vt.  HSAStTRXi  OF  DAMAGES. 
(B)   Imjorlea  to  Fropertr, 

4s»ll2  (Ark.)  Where  the  purchaser  of  timber 
from  land  cuts  it  in  good  faith,  believing  him- 
self to  be  the  owner,  whereas  a  subsequent  pur- 
chaser of  the  land,  without  notice  of  such  sale 
of  the  timber,  is  the  true  owner,  the  measure  of 
damages  for  the  cutting  is  not  the  enhanced 
valne  of  the  product,  but  the  value  of  the  stand- 
ing timber.— Bunch  v.  Pittman,  184  S.  W.  860. 


▼EL  lHASMItrATII   AND 
DAMAGES. 


EcnsaxvE 


_  >  132(4)  (Ark.)  Where  an  Injury  resulted  in 
bernia,  verdict  of  $1,500  held  not  excessive. — 
Wisconsin  &  Arkansas  Lumber  Co.  ▼.  Irons, 
184  S.  W.  456. 


«s»lS2(6)  (Mojlpp.)  In  «b  action  against  a 
city  for  injuries  utrougb  a  fall  on  a  sidewalk 
by  a  w<Hnan  of  S8,  who  was  caused  to  miscarry, 
verdict  for  $2,500  held  not  excessive.- Hawkins 
V  City  of  Independence,  184  S.  W.  927. 
«=»I32(5)  (Tex.Civ,Apr..)  An  award  of  $1,700 
for  injuries  to  plaintiff's  wife  resulting  from 
cold  contracted,  in  an  unheated  car  ^eM  not 
excessive,  where  it  affected  her  menstruation 
and  general  health. — St.  Louis  Southwestern 
By.  Co.  of  Texas  v.  Bntherford.  184  S.  W.  tOO. 
€=132(7)  (Mo.App.)  In  a  section  hand's  action 
for  injuries  resulting  in  broken  ankle,  bruises, 
etc.,  when  the  flat  car  on  which  he  rode  was  de- 
railed, verdict  for  S7,S0O  keld  not  excessive.— 
Anderson  v.  St.  Louis  &  S.  F.  B.  Co.,  184  S.  W. 
481. 

<S=>I34(3)  (Tex.aT.App.)  Ab  award  of  $800  in 
favor  of  a  boy  whose  arm  was  broken  held  not 
excessive,  there  being  evidenoe  of  luffering  and 
permanent  injury,  though  it  did  not  appear 
bis  earning  capacity  after  reaching  majority 
would  be  diminished. — International  k  6.  N. 
By.  Co.  v.  Logan,  184  8.  W.  301. 

vm.  PUBAonro.  evidenoe.  and 


(A)  Pleadlii*. 

«=»I58(1)  (Mo.App.)  Injuries  naturally  and  or- 
dinarily, though  not  neccMarily,  resulting  from 
those  alleged,  may  be  shown  under  the  general 
allegation.— Prottor  v.  City  of  Poplar  Bluff, 
184  8.  W.  123. 

«=»I58(7)  (Mo.App.)  Where  the  petition  alleg- 
ed the  acts  as  to  where  and  how  plaintiffs  limh 
was  fractured,  and  that  she  had  used  crutches, 
and  that  her  injury  was  permanent;  testimony 
as  to  the  shrinkage  of  the  limb  was  admissible. 
—Proctor  v.  City  of  Poplar  Bluff,  184  8.  W. 
128. 

{B)  B-rSAoaoe. 

iS=>I63(l)  (Tex.CiT.4pP>'>  Damages,  which  mast 
be  actual  or  liquidated,  are  presumed  to  flow 
from  a  breach  of  contract.— Beinhardt  t.  Bor- 
ders, 184  S.  W.  791. 

«=»I63(2)  (Tex.Civ.App.)  Contract  to  furnish 
adverti^ng  matter  Aela  a  contract  of  hire,  and 
the  damages,  prima  fade,  the  amount  agreed 
to  be  paid,  throwing  on  defendant  the  burden 
of  proving  that  they  might  have  been  mitigat- 
ed.—Bogata  Mercantile  Co.  v.  Outcault  Advei^ 
tising  OL  184  S.  W.  333. 
<&s9l89  (Tex.Civ.App.)  Where  plaintiff  testified 
that  he  lost  a  certain  sum  on  account  of  de- 
fendant's refusal  to  perform  their  contract,  and 
defendant  failed  to  show  on  cross-examination 
the  basis  on  which  such  sum  was  figured,  plain- 
tiff's testimony  was  a  sufficipnt  basis  for  judg- 
ment for  the  amount  testified  to,  especially 
where  it  was  a  mere  mathematical  computation. 
—Bain  T.  PolBsek,  184  8.  W.  279. 
<e=>l89  (Tex.Civ.App.)  In  an  action  by  a  con- 
tractor for  a  house  against  the  owners  for  a 
balance,  evidence  held  sufficient  to  support  find- 
ing that  there  was  n»  protrf  that  the  building 
conid  have  been  rented  from  the  time  it  was  con- 
tracted to  be  finished  until  it  was  actually 
finished.— Kaufman  v,  Christian-Wathen  Lump 
bar  Co..  184  S.  W.  1046. 

(O)  Prof!««dtaa;s   <ar   Aaseasmeat. 

^Es208(2)  (Mo.App.)  In  an  action  against  a 
city  for  injuries  through  a  fall  on  a  defective 
sidewalk,  injury  to  plaintiff's  head  as  an  ele- 
ment of  d€uniB«s  hetii  for  the  jury  under  the 
evidence.— Hawkins  v.  City  of  Independence,  184 
S.  W.  927. 

e=92IO(2)  (Mo.App.)  In  an  action  for  fraud 
committed  by  the  seller  of  a  motion  picture  the- 
ater, instruction  as  to  damages  should  limit  the 
damages  recoverable  to  the  total  amount  claim- 
ed in  the  petiti<w.— Harmon  t.  Dickerson,  184 
S.  W.  139. 
Instruction  in   such   action  should  limit   the 
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special  damsKea  alleged  to  have  been  snffered 
in  plaiotiPs  eftorts  to  operate  the  show  to  the 
amount  claimed  in  the  petition. — Id. 
®=>2I4  (Tex.Civ.App.)  An  instruction  pre- 
cluding recovery  of  any  damages  if  plaintiff 
could  nave  diminished  them  is  error. — Donada  v. 
Power,  184  S.  W.  793. 

4=»2I8  (Mo.App.)  In  suit  on  an  account  stat- 
ed for  installing  heating  apparatus  in  which  de- 
fendant counterclnimed  for  defective  perform- 
ance, an  instruction  on  damages  under  defend- 
ant's counterclaims  hPW  erroneous  as  too  gen- 
eral.—Niehaus  V.  Gillandera,  184  S.  W.  949. 

DEATH. 

See  limitation  of  Actions,  €=383;    Negligence, 
«=3l01;    Partnership   «=>247,  258. 

n.  ACTIOMS  FOB  CAnsnTO  DEATH. 
(A)  RiBht  o(  Action  und  Defenaea. 

4s9lO  (Tenn.)  The  right  of  action  under  Shan- 
non's Code,  i  1574,  aubsecs.  2,  3,  and  4,  and  sec- 
tions 1575  and  1576,  for  injury  from  accident 
or  collision  on  a  railroad  crossing,  is  that  of 
the  deceased. — Middle  Tenneaaee  B.  Co.  v.  Mc- 
Millan, 184  S.  W.  20. 

9=»(7  (Tez.Civ.App.)  Where  the.  injuries  sus- 
tained by  a  shipper  of  goods,  while  riding  there- 
with in  a  hox  car,  as  a  result  of  the  road's  neg- 
ligence, were  the  efficient  cause  of  bis  death,  to- 
gether with  injuries  suljsequently  received  by  him 
from  a  fall  off  his  wagon,  the  damages  caused 
by  each  accident  not  being  separable,  the  road 
was  liaole  for  the  death.— Missouri,  K.  &  T.  By. 
Co  of  Texas  v  Norris,  184  S.  W.  261. 
<8=>I8(2)  (Tex.Civ.App.)  Where  a  son  contrib- 
uted money  at  times  to  the  support  of  tiis  father, 
the  irregularity  of  such  contributiona  will  not 
prevent  the  father  from  recovering  damages  for 
the  son's  wrongful  death. — San  Antonio  &  A.  P. 
Ry.  Co  V.  Blair,  184  S.  W.  666. 
9=s»2l  (Mo.)  Where  a  teamster  was  run  down 
by  a  ^reet  car  and  ultimately  died  from  in- 
juries, held  that,  where  he  instituted  action  be- 
fore death  and  it  was  revived  by  his  adminstra- 
trix,  judgment  against  her  was  not,  under  Rev. 
St  1909,  a  5425,  5438,  a  bar  to  an  action  by 
deceased  s  minor  child  for  the  death. — ^Downs  v. 
United  Rys.  Co.  of  St.  Louis,  184  S.  W.  995. 

(ES)   D«inavcB«   Forteltare.   or   Cine. 

€=388  (Tex.Civ.App.)  In  an  action  by  a  wife 
for  the  wrongful  death  of  her  husband,  she  can 
oidy  recover  her  pecuniary  loss  and  cannot  re- 
cover for  loss  of  care  and  attention. — San  An- 
tonio &  A.  P.  By.  Co.  V.  Blair,  184  S.  W.  566. 
«s>99(l)  (T«x.Civ.App.)  An  award  of  S25,000 
on  account  of  the  death  of  a  railroad  employ^  27 
years  of  age,  earning  |130  a  month,  held  not  ex- 
cessive.—San  Antonio  ft  A.  P.  By.  Ca  v.  Blair, 
184  8.  W.  666. 

<S=399(5)  (Tez.Civ.App.)  In  a  suit  for  death  of 
a  40  year  old  railroad  switchman  by  his  81  year 
old  mother,  whom  he  had  promised  to  support, 
verdict  for  $500  held  not  excessive.— Texas  & 
P.  By.  Co.  y.  Griffin,  184  S.  W.  305. 
€=>99(5)  (Tex.Civ.App.)  In  an  action  by  surviv- 
ing parents  for  death  of  their  22  year  old  son, 
verdict  for  |3,500  held  excessive,  and  remittitur 
of  K,400  called  for.-Gulf,  O.  ft  S.  P.  By.  Co. 
V.  Hicks,  184  S.  W.  1100. 

(F)  Trial,  jrvAKmeat,  and  Review. 

«=>r03(2)  (Tex.Civ.App.)  In  suit  against  a  rail- 
road for  death  of  a  shipper,  riding  with  his 
goods,  the  question  of  the  proximate  cause  or 
causes  of  the  death  held  for  the  jury  under  the 
evidence.— Missouri,  K.  ft  T.  By.  Co.  of  Texas 
V.  Norris,  184  S.  W.  261. 

«=3 104(6)  (Mo.App.)  In  an  action  for  death  on 
a  railroad  track  under  Bev.  St.  1909,  |  5425,  an 
instruction  which  directed  an  award  of  not  less 
than  $2,000  nor  more  than  $10,(XK),  according 
to  the  age  and  earning  capacity  of  deceased,  aa 


wen  as  the  drcnmstances  and  Ae  degree  of 
negliEenee  or  culpability  of  defendant,  waa  prop- 
er.—Foster  V.  West,  184  S.  W.  165. 

In  an  action  for  tile  death  on  a  railroad  track 
under  Rev.  St.  1909,  i  5425,  where  there  was 
evidence  that  the  deceased  was  an  able-bodied 
man,  other  than  his  defect  in  hearing,  sufficient 
to  warrant  compensatory  damages,  an  instruc- 
tion limiting  recovery  to  $2,0()0  aa  a  penally 
was  properly  refused.— Id. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy  ;   Fraudulent  Conveyanoea. 

DECEDENTS. 

See  Executors  and  Administraton. 


See  Fraud. 


DECEIT. 


DECLARATIONS. 

>w.  «ss>4a6;  Evl< 

DEDICATION. 


See  Criminal  Law,  «S9426 ;  Evidence,  «s>268- 
271. 


I.   NATURE   AND   KEQTTISITES. 

«=>I6(1)  (Mo.App)  A  public  street  becomes 
such  by  dedication  by  the  owner,  as  by  deed 
plat,  or  an  equivalent.— Duckworth  v.  City  of 
Springfield,  184  S.  W.  476. 
€=>I9(1)  (Ark.)  A  dedication  of  streets  or  al- 
leys across  a  tract  of  land  is  not  established 
merely  by  proof  of  making  and  recording  a  plat 
showing  such  ways,  where  the  lands  remained 
inclosed  by  the  original  owner. — Balmat  v.  City 
of  Argenta.  184  S.  W.  445. 
®=3l9(2)  (Ark.)  There  was  no  express  or  im- 
plied dedication  to  the  public  use  of  alleys  in- 
dicated on  a  plat  acknowledged  and  filed  for  rec- 
ord by  the  owners  of  the  lands  with  a  statement 
reserving  to  the  owners  or  residents  of  the  tract 
the  right  to  use  and  to  close. — Balmat  v.  City 
of  Argenta,  184  S.  W.  446. 
€=331  (Ark.)  Implied  dedication  by  conveyances 
of  lots  with  reference  to  unrecorded  plat  be- 
comes effective  without  acceptance  by  the  city.— 
Brookfield  v.  Block,  184  S.  W.  449. 

H.  OPERATION   AND   EFFECT. 

€=963(2)  (Kv.)  The  fact  that  a  cit7  did  not 
take  physical  control  or  improve  a  street  dedi- 
cated as  a  public  way,  or  that  it  was  not  used 
by  the  public,  will  not  work  an  abandonment 
without  some  affirmative  act.— City  of  Hender- 
son V.  Yeaman,  184  S.  W.  878. 
€=>65  (Ark.)  Where  plaintiff  conveyed  part  of 
a  platted  section  to  M.  in  1883,  and  in  1890 
executed  a  dedication  deed  to  the  city  by  the 
terms  of  which  all  streets  and  alleya  laid  off  on 
the  plat  were  to  revert  to  the  grantor  when  no 
longer  used  as  such,  she  could  not  recover  a        I 
strip  of  land  laid  off  aa  an  alley,  the  dedicatioD 
having  become  effective  on  the  conveyance  to  M.        I 
-Brookfield  v.  Block,  184  S.  W.  449.  I 

DEEDS. 

See  Covenants ;  Estoppel,  €=>36 ;  Ehridence, 
€=>450,  452,  460,  596;  Fraudulent  Convey- 
ances; Mortgages;  Beformation  of  Inatni- 
menta. 

X.  REQinSITES  AND  VAUDITT. 

(A)  HMare  aad  Baaeatlnla  of  Ooaveraae^ 
ea  la  Oeaeral. 

€=>25  (Tez.Civ.App.)  Whether  a  deed  is  a  qoit- 

claim  or  not  depends  upon  the  intent  of  tlte 
parties  appearing  from  the  &cs  of  the  inatra- 
ment,  the  use  of  the  word  "quitclaim"  not  be- 
ing absolutely  decisive.— Pridgen  ▼.  Cook,  1£^ 
S.  W.  713. 
If  it  appears  from  the  langiuMjala  deed  that 
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it  was  intended  to  conver  the  land  itself,  rather 
than  such  title  as  the  grantor  had,  it  u  not  a 
qoitclaim  deed. — Id. 

(B)  Form    and    Ooatenta    of    laatraaaeata. 

«s>38(l)  (Tex.CiT.A^p.)  A  deed  of  land  would 
not  be  treated  as  void  for  want  of  a  sufficient 
description,  nnless  so  defective  that  the  land 
could  not  be  located  by  inRi>ecting  the  deed  and 
resorting  to  the  muniments  or  evidences  to 
which  it  expressly  or  impliedly  refers. — Diffie  v. 
White,  184  S.  W.  1065. 

The  office  of  the  description  in  a  deed  is  not 
to  identify  the  land,  but  to  furnish  means  of 
identificabon. — Id. 

<&=>38(2)  (Tex.Civ.App.)  A  deed  of  420  acres 
out  of  the  northeast  part  of  a  designated  sur- 
vey lying  in  the  form  of  a  square  and  contain- 
ing 836  acres,  in  connection  with  the  field  notes, 
its  form  and  area,  held  sufficient  as  to  descrip- 
tion.—Diffie  T.  Whiter  184  S.  W.  1065. 
®=»4I  (Tex.Civ.App.)  A  deed,  expressly  refer- 
ring to  the  land  as  a  part  of  a  demgnated  sur- 
vey, made  it  proper  to  resort  to  the  field  notes 
of  that  survey  to  ascertain  its  location,  form, 
and  area.— Diffie  v.  White,  184  S.  W.  1065. 

(D)  DeUTerjr* 

9=356(6)  (Mo.)  To  effectuate  a  deed  there  must 
be  delivery  with  the  desi^  of  parting  with  ti- 
tle to  the  property,  which  must  take  place 
(luring  the  hfe  of  the  grantor. — Wren  v.  Stur- 
geon, 184  S.  W.  1036. 

®=>58(1>  (Ark.)  Where  grantors  exchanging 
land  delivered  their  deed  to  a  third  person,  but 
subject  to  their  further  direction,  and  the  third 
person  delivered  the  deed  Without  the  pantors' 
consent,  such  grantors  could  have  the  deed  can- 
celed as  a  cloud  on  their  title.— Moore  v.  Moye, 
184  S.  W  63. 

(B)  Tall«ltr< 

<3=>68(liA)  (Ark.)  To  invalidate  a  deed  on  the 
ground  of  the  grantor's  mental  incapacity,  it 
must  be  such  as  to  disqualify  him  frran  intelli- 
gently comprehending  and  acting  upon  the  busi- 
ness affairs  out  of  which  the' conveyance  grows 
and  to  prevent  hia  understanding  of  the  nature 
and  consequences  of  his  act. — Beaty  v.  Swift, 
184  S.  W.  442. 

^=368(1%)  (Ark.)  Where  one,  although  not  pos- 
itively non  compos  or  insane,  is  yet  so  weak  of 
mind  as  to  be  unable  to  guard  against  imposition 
or  to  resist  importunity  or  undue  influence,  bis 
deed  and  sale  of  personal  property  under  such 
circumstances,  will  be  set  aside.— Boyd  t. 
Boyd.  184  S.  W.  838. 

m.    OOlfSTRUOTION  AMD   OPEBA- 
TIOK. 

(A)   General    Rnlea  of  Conatrmotton. 

®=393  (Tex.Civ.App.)  The  intention  of  the  gran- 
tor must  be  gathered  from  the  language  used.— 
Diffie  v.  White,  184  S.  W.  1066. 

€=»I09  (Ark.)  In  suit  by  representatives  of  a 
decedent  to  cancel  warranty  deed  and  transfer 
of  personal  property,  defendant's  evidence  held 
not  to  show  the  grantor's  intention  of  vesting 
an  absolute  title  thereto  in  grantor's  wife,  but 
to  show  an  intent  to  convey  a  life  estate  to  her 
with  remainder  over.— Boyd  v.  Boyd*  184  S.  W. 
838. 

<@=>I09  (Tex.Civ.App.)  The  terms  of  the  deed, 
the  adequacy  of  the  price  or  other  circumstances, 
are  admissible  to  show  whether  the  purchaser 
bought  the  land  or  merely  the  chance  of  title.— 
I>rid«en  t.  Cook,  184  S.  W.  713. 

(B)  Propertr  Oonvereil. 

«=9|I4(5)  (Tex.Civ.App.)  Description  in  deed, 
conveying  420  acres  out  of  tiortbenst  portienor 
part  of  sarvey,  containing  83C  acres  after  north- 
weHt  and  southwest  corners,  amounting  to  433 


acres,  had  been  conveyed,  held  to  convey  a 
square  conforming  to  the  north  and  east  bound- 
ary lines  of  the  survey.— Diffie  v.  White,  184  S. 

wTioea 

(O)  Ketatea  and  Intereata  Created. 

®=»I2(>  (Tex.Civ.App )  A  deed  conveying  "just 
such  title  as  was  received  from  the  said  trus- 
tees" by  a  certain  deed  held  to  bind  the  grantur 
to  convey  the  same  character  of  title  as  that 
possessed  by  the  trustees  — Ptidgen  v.  Cook,  184 
S.  W.  713. 

(B)   Condttlona  and  Keatrlctlona. 

4=9 1 55  (Tex.Civ.App.)  Deed  conveying  land  to 
town  trustees  for  purpose  of  building  academy 
held  not  to  make  application  of  proceeds  of  sale 
to  such  purpose,  a  condition  precedent  to  the 
vesting  of  title  in  the  trustees.— Joyce  v.  City  of 
Mt.  -Vernon,  184  S.  W.  626. 

TV.  PLEADING  AHD  EVIDENCE. 

«=>I96(1)  (Ark.)  A  deed  and  transfer  of  per- 
sonal property  executed  by  a  grantor  greatly 
weakened  by  the  ravages  of  diseasei  and  who 
had  been  kept  alive  by  drugs,  should  be  scruti- 
nized with  the  greatest  care_,  and  tiie  grantee 
has  the  burden  of  proving  its  validity.— Boyd 
V.  Boyd,  184  S.  W.  838. 

«=»208(2)  (Mo.)  Evidence  held  Insufficient  to 
show  delivery  of  a  deed  in  favor  of  defendant 
which  at  the  time  of  his  death  was  found  in  a 
stamped  envelope  amongst  the  private  papers 
of  the  deceased  grantor.— Wren  v.  Sturgeon,  184 
S.  W.  1036. 

«s»208(5)  (Ark.)  Evidence  held  to  sustain  find- 
ing that  plaintiffs  placed  their  deed  in  a  third 
person's  hands  only  for  a  special  purpose. — 
Moore  V.  Moye,  184  S.  W.  63. 
«S92II(1)  (Ark.)  Evideice  held  to  show  that 
defendant,  executing  a  deed  t»  life  estate  in 
land,  was  possessed  of  sufficient  mental  capacity 
to  make  a  valid  deed.— Beaty  v.  Swift.  184  S. 
W.   442. 

DEFAMATION. 

See  Label  and  Slander.  , 

DEFAULT. 

See  Judgment,  «=>143-17S,  668.. 

DELAY. 

See  Telegtaphs  and  Tel4>bones,  «s»38. 

DELEGATION  OF  POWER. 

See  (Constitutional  Law,  «=s>e3. 

DELIVERY. 

See  Bills  and  Notes,  «=>209 ;  Carriers,  «=944,. 
4R,  184,  212;  Deeds,  «=966,  58,.  208;  Sales, 
«=s»170. 

DEMAND. 

See  Banks  and  Banking,  «=a4r. 

DEMURRER. 

See  Indictment  and  Infonnation,  €=»147,  ISO;- 
Pleading,  <S=3l93-218;    Trial,  «=>166. 

DEPOSITARIES.. 

See  Snbrogation,  4=321. 

4=a6  (Arte)  Acts  1913,  p.  604;  did  not  repeal 
Kirby's  Dig.  f  1960,  authoriong  the  tax  col- 
lector to  deposit  public  funds  in  any  incorporat- 
od  bank.— Johnson  v.  Wallace,  184  S.  W.  835. 
4=38  (Ark.)  The  tax  collector  has  no  preference- 
over  other  creditors  for  public  futfds  deposited 
in  an  iM<rfvent  bank  under  Kirby's  Dig.  (  1990.. 
— WaUace  v.  Davis,  184  S.  W.  834: 
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DEPOSITIONS. 

«=373  (Ark.)  Certificate  of  offlcer  who  took 
depositions  held  not  in  compliance  with  Kirby's 
Dig.  §  3185,  proTiding  what  it  shall  sUte.— 
Breysacher  v.  State,  184  S.  W.  433. 

DEPOSITS. 

See  Depoiltariea. 

DESCENT  AND  DISTRIBUTION. 

See  AdoptioD,  ®=>23 ;  Bastards,  «=>104 ;  Dow- 
er; Euection  of  Remedies,  ^s>3;  Executors 
and  Administrators ;   Wills. 

n.  PEBSOlfS  ENTnXED   AHI>   THEIR 
RESPECTIVE  SHARES. 

(A)  Belra   aad  n«zt   ot  Kla. 

4=930  (Tex.Civ.App.)  By  express  provision  of 
Vernon's  Sayles"  Ann.  Ov.  St  1814.  art  2461, 
one  dying  intestate  without  sarTiving  spouse  or 
children,  her  lands  descend  half  to  parents  and 
half  to  sisters  and  brothers.— Yates  t.  Graddock, 
184  B.  W.  2T6. 

m.  RIGHTS  Airo  X.IABII.ITIES  OP 
HEIRS  AKD  DISTRIBITTEES. 

(B)  AdTanceateata. 
4e9|I5  (Mo.)  The  payment  by  a  father  or  hus- 
band for  land  deeded  to  a  child  or  wife  is  prima 
fade  presumed  asift  or  advancemeat.— Buoneli 
T.  Zinn,  184  S.  W.  1164. 

DESCRIPTION. 

See  Chattel  Mortgages,  «=»47:  Deeda,  «=338, 
41;  Mortgages,  «s»133;  mrnes,  «=3l6; 
Reformation  of  Instruments,  «=>13;  Wills, 
«=>568. 

DESERTION. 

See  DiTOMe^  «=>1S8. 

DETINUE. 

See  Replevin. 

DILIGENCE 

See  Continuance,  4es>26;  Criminal  Law,  «3» 
S88. 

DISCHARGE 

See   Compromise  and   Settlement;    Ouaranty, 

«=3ei;    Principal  and  Surety,  «5=>97-117. 

DISCOVERED  PERIL 

See  Railroads,  «=3390. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  «3»960^T0;  Orimlnal 
Law,  «=>686,  1151. 

DISEASE 

See  Animals  «s>33. 

DISFRANCHISEMENT. 

See  Elections,  «=>e4. 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Revival,  «s>15:  Appeal 
and  Error,  4s>aO,  782,  787;  Criminal  Law, 
4Ba>llSl ;  Indictment  and  Information,  4=> 
144;  Limitation  of  Actions,  «=3l80;  Prohi- 
bition, 4so24. 

I.  VOKritTAST. 

<6=»ie(3)  (Tek.CiT.App.>  Plaintifrs  dismissal 
of  his  suit  as  to  certain  defendants  did  not  af- 
fect any  cross-action  pleaded  by  them.— Nunez 
V.  McEW,  184  S.  W.  681. 


«3»42  (Mo.App.)  Dismissal  la  vacation  by 
plaintiff  on  payment  of  costs,  as  provided  b; 
Rev.  St  1909.  i  1979,  and  voluntary  nonsuit, 
the  absolute  right  to  which  is  given  by  section 
1980,  apply  only  to  plaintiff's  cause  of  action, 
and  cannot  dispose  of  the  fixed  rights  of  the  de- 
fondant— Martin  T,  Riehmottd  Oil  Co.,  184  S. 
W.  127. 

€»43(2)  (Mo.App.)  Dismissal  of  a  case  in  va- 
cation, with  or  without  payment  of  costs,  or 
even  in  term,  is  in  the  breast  of  the  coart  until 
the  end  of  the  concurrent  or  succeeding  term, 
and  may  be  confirmed  or  set  aside  or  opened  op 
for  cause,  to  permit  proper  proceeding  thereon, 
although,  if  made  at  plaintiff's  instance,  it  op- 
erates as  an  estoppel  against  bim. — Martin  v. 
Richmond  QU  Co.,  184  S.  W.  127. 

DISORDERLY  CONDUCT. 

See  Breach  of  the  Peace;  Disturbance  of  Pab- 
lie-  Assemblance. 

DISORDERLY  HOUSE 

€s»t6  {Tex.Or.App.)  Testimony  as  to  the  repu- 
tation of  the  house  held  admissible,  though  the 
witness  could  not  limit  his  knowledge  to  the 
time  after  defendant  began  working  there.— 
Davis  v.  State,  184  S.  W.  510. 
®=>I7  (Tex.Cr.App.)  In  a  prosecution  for  aid- 
ing in  keeping  a  house  of  prostitution,  evidence 
held  sufficient  to  sustain  a  convictioiL. — ^Davis 
V.  State,  184  S.  W.  510. 

DISSOLUTION. 

See  Banks  and  Bahkiiig,  «B>e4,  80L 

DISTRIBUTION. 

See    Descent    and    Distiibntii» ;     Frandnlent 
(Conveyances,  4=3318. 

DfSTRFCT  AND  PROSECUTING 
AHORNEYS. 

See  Indictment  and  Information,  433144. 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE 

See  Indictment  and  Information,  4=>110,  135. 

4s>li  (Mo.Api>.)  Evidence  JksW  to  auatain  cob- 
viction  of  disquieting  and  disturbing  assembly 
met  for  literary,  social,  and  religious  purpooea. 
—State  T.  Williams,  184  S.  W.  478. 

DITCHES. 

See  Drains. 

DIVERSION. 

See  Waters  and  Water  (bourses,  4=>78. 

DIVORCE 

See  Witnesses,  ♦=>64. 

n.  ORomiBS, 

4=*37(19)  (Mo.App.)  After  refusal  of  divorce  to 
both  husband  and  wife,  if  vrife  made  bona  fide 
offers  to  return  and  live  with  husband,  which 
be  refused,  he  became  wrongful  absentee.— 
Holscbbach  v.  Holschbach,  184  S.  W.  155. 

rv.  JURIBDICTlOir;    PROOEfiDmoS. 
AirO  RELIEF. 

(D)  HTldeaee. 

43Bl8S(S)  (Mo.App.)  Evidence  keM  to  snstaio 
findings  that  wife  had  offered  In  good  faith  to 
return  and  live  with  husband,  which  he  had 
refused  authorizing  divorce. — Bolschbacb  t. 
Holschbach,  184  S.W.  168.  r\r\n\(> 
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(6)  Appeal. 

«=3t82  (Ky.)  Under  Civ.  Code  Prac  f  424,  and 
Ky.  St.  {  2121,  empowering  the  drcurf  court  to 
grant  -Ac  wife  maiBtmance  duringthe  pcadency 
of  the  action,  the  circuit  co«rt  has  power  to 
grant  maintenance  pending  appeal.— Pembertwi 
V.  Pemberton,  184  S.  W.  378. 
<S=3l84(l)  (Mo.App.)  On  appeal  In  suit  for  di- 
vorce, court  may  consider  all  evidence  offered 
as  being  b«[ore  it.— Holachbacii  v.  Bolachbach, 
184  S.  W.  166. 

V.  AUMOirr.  AXUlWANOEg,  Am> 
DMFOUTXOlV  OF  FSOFSBTY. 

i8=>2l5  (Ky.)  In  a  auit  for  divorc*  and  ali- 
mony, vrttese  the  wife  ia  witbmrt  meaiuof  ivp- 
port,  malnteiuuioe  in  the  ■um  of  |80  mr  month 
pending  an  appeal  is  not  ezo«niTe  — Pecabertou 
V.  Pemberton,  184  S.  W.  37a 
«=3238  (Ky.)  In  a  divorce  soit,  the  fact  that 
the  plaintiff  had  reprimanded  defendant  for 
drinlring  will  not  deprive  her  of  alimony. — Pem- 
berton v.  Pembertom,  184  S.  W.  378. 
<S=>240(6)  (Ky.)  In  a  divorce  suit,  where  the 
family  consisted  of  idaintiff,  defendant  and  de- 
fendant's Infiant  bob  by  a  former  marriage,  and 
defendant  had  a  net  estate  of  $22,000  with  an 
expectancy  of  equal  valne,  and  plaintiff  had  no 
property,  an  allowance  of  %BfiOO  as  alimony 
was  not  ezceMive.— Pemberton-  t.  Pemberton, 
184  S.  W.  378. 

€=a28l  (Ky.)  In  an  action  for  divorce  and  ali- 
mony, by  agreeing  to  diapense  with  proof  and 
let  the  diancelloir  determine  the  amoont'  of  the 
plaintiff's  attom^'s  fee,  defendant's  counsel 
did  not  waive  ri{^  to  appeal  from  the  chanori- 
lor's  deciakm.— Pemberton  v.  Pembertoa,  184  S. 
W.  37a 

«=»286  (Ky.)  Although  there  is  no  i>ower  to  re- 
verse a  decree  of  divorce,  the  appellate  court 
may  consider  the  evidence  to  determtne  whether 
alimony  was  properly  awarded.— Pemberton-  t. 
Pemberton,  184  S.  W.  37a 

TL   ODSTODT  AMS  SUPFOJKT   OOP 
OHUDBElft 

«=>308  (Tex.Civ.App.)  While  in  granting  a  di- 
vorce the  court  may  make  necessary  orders  con- 
cerning the  custody  of  the  children,  it  cannot 
thereafter  set  apart  for  the  maintetMnee  of  the 
children  portions  of  the  oommunity  property  ap- 
portioned between  the  spouses.— OnUy  v.  Qolly, 
184  S.  W.  556. 

In  a  statutory  proceeding  for  diroice,  the 
court  has  no  power  to  make  incidental  decrees 
against  the  spouses  in  personam  for  payment  of 
a,  monthly  stipend  for  future  support  of  minor 
children  of  the  marriage.— Id. 

th.  opbbatiok  ahd  bffeot  of 

DIVORCE,  Ain>  BIGHTS   OF 
DIVORCED  FERSONS. 

<8=3324  (Tez.Oiv.App,)  In  view  of  Rev.  St, 
1»11,  arts.  4068,  4060,  4634,  both  parenU  after 
divorce  are  liable  to  maintain  children  of  the 
marriage.— Gully  v.  GuUy,  184  S.  W.  565. 

Where  a  husband  and  wife  were  divoreed, 
their  property  partitioned,  and  the  custody  of 
the  children  awarded  to  the  wife,  she,  having 
maintained  the  minor  children,  ia  entitled  to 
recover  from  her  former  husband  one-half  the 
cost  of  such  maintenance.— Id. 


DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Criminal  Law,  4=9440,  447:  Evidence,  «s» 
358-388 ;   Trial,  «=3S9. 


DOMICILE. 

See  BleetioMk  «b»72,  78;  Tazationi  «s>264. 

4=»4(1)  (Tenn.)  The  rule  that  a  domicile  once 
fixed  remains  until  another  is  acquired  dees  not 
apply  to  a  change  from  a  domicile  of  choice  to 
that  of  origin,  in  which  case  the  domicile  of  ori- 
gin is  acquired  the  moment  the  other  is  given 
up.— Denny  v.  Sumner  County,  184  S.  W.  14 
€s=>4(2)  (Tenn.)  To  constitnta  a  change  of  dom- 
icile of  choice,  there  must  be  ^actual  residence  in 
the  new  place,  with  intention  to  abandon  the  old 
and  to  acquire  the  new  one. — ^Denny  v.  Sumner 
County,  184  S.  W.  14. 

The  mere  intention  to  acquire  a  new  domicile 
avails  nothing,  and  an  actual  removal,  though 
not  merdy  temporary,  Is  insufficient  without 
concurrent  Intent. — Id. 

«=»5.  (Tenn.)  Vie  law  will,  from  facts  and  cir- 
cumstances, fix  a  legal  resideace  for  one,  unless 
he  voluntarily  fixes  it  himself.— Denny  y.  Sum- 
ner County,  184  S.  W.  14. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Subrogation,  #=>41. 

m.  RIGHTS  AHD  R8BIEDXES  OF 
WIDOW. 

0=>9I  (Ark.)  Owner  of  undivided  seven-twelfths 
of  lands,  incumbered  by  an  unassigned  dower 
interest  which  when  assigned  wonld  have  been 
a  life  estate  in  an  undivided  two-tweUtba,  who 
conveyed  an  undivided  flve-twelfths  by  deed  with 
full  covenants  of  warrant,  Md  to  hold  her 
remaining  interest  suUect  to  the  dower  incum- 
brance,—AUen-Weat  Commission  (Jo,  t<  Bar- 
thaw,  1S4  S.  W.  436. 

DRAINS. 

See  Constitutional  Iiaw,  4=370:    Eminent  Do- 
BftiBt  ffTL ; '  Bvidencs,  4a>2fc 

I.   ESTABUSHMEirr  AND  MAIH- 
TEMAHOB. 

es>2(l)  (Ark.)  Acts  1911,  p.  1245,  |  1,  esUb- 
liKhing  a  drainage  and  levee  district,  held  void 
for  want  of  a  definite  description  of  the  bounda- 
ries of  the  district.— Morgan  Engineering  Co.  v. 
Cache  River  Drainaee  Dlst.,  184  8.  W.  57. 

Acts  1913,  p.  512,  repealing  Acts  1911,  p. 
1245,  pnrportmg  to  establish  a  drainage  dis- 
trict but  iovaUd  for  want  of  definite  description 
of  boundaries,  held  not  to  cure  defective  de- 
scription.—Id.  ' 
4s»2(l)  (Mo.)  The  provision  of  the  drainage 
district  act  for  notice  to  the  owners  by  publica- 
tion only,  held  valid.— Elsberry  Drainage  Dist. 
V.  Harris,  184  8.  W.  89. 

®s»l5  (Mo.)  All  conditions  precedent  to  the 
right  01  a  drainage  district  to  place  a  burden 
upon  private  proper^  must  be  complied  with. — 
Ensberry  Drainage  Diet.  v.  Harris,  184  S.  W. 
80. 

A  drtdnage  dtMrict  cannot  under  Rev.  St 
1909,  SI  549&'5641,  or  Act  March  24,  1918 
(Laws  1913,  p.  237)  J  9,  annex  land  which  will 
not  receive  any  benefit  from  the  diatriet/— Id. 

A  drainage  district  cannot  annex  lands  of  ob- 
jecting owners  for  the  purpose  of  private  profit 
realised  from  the  reclamation  of  other  lands 
annexed. — Id. 

Under  Act  March  24,  1913  (Laws  1913,  p. 
24^  {  17,  the  interest  of  a  dminaae  district 
iengineer  in  sales  of  land  recommended  to  be  an- 
nexed may  be  considered  in  determinijag  wheth- 
er the  motive  for  annexation  is  private  proper- 
ty.—Id. 

4S»29  (Ark.)'  Treasurer  of  drainage  dfstrict 
created  by  Sp.  Acts  1911,  p.  544,  and  whose  du- 
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ties  were  defined  by  eections  4,  11,  IT.  22,  and 
24,  held  authorized  to  sue  for  money  belonging 
to  tbe  district  and  deposited  in  defendant  bank 
by  plaintiff's  predecessor.— Sallee  v.  Banli  of 
Coming,  184  S.  W.  44. 

Treasurer  of  drainage  district,  notwithstand- 
ing che<^  for  district's  funds  was  not  signed  by 
former  treasurer  as  treasurer,  nor  made  to  him 
as  treasurer,  might  maiutau  action  against 
former  treasurer  and  the  bank  holding  the 
amount  to  recover  it  as  funds  of  the  district. — 
Id. 

CJompIaint,  in  suit  by  treasurer  of  drainage 
district  to  recover  its  funds  from  former  treas- 
urer and  defendant  bank,  held  to  sufficiently  al- 
lege that  the  former  treasurer  deposited  the 
fond  in  Uie  bank  and  that  it  was  still  on  depos- 
it to  the  credit  of  the  district— Id. 

XL  ASSESSMXlinrS  AND  SFEOIAI. 
TAXES. 

4=968  (Mo.)  Drainage  districts  cannot  exer- 
cise the  right  of  taxation  to  aid  purely  private 
enterprises.— Elsbeny  Drainage  Dist.  t.  Harris, 
184  S.  W.  89. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DRUGS. 

See  Poisona. 

DUE  PROCESS  OF  LAW. 

See  Constitutioiial  Law,  «s>278-d09. 

DUPLICITY. 

See  Indictment  and  Information,  <ra>l?C. 

EASEMENTS.    . 

See  Dedication;   Highways. 

I.   OBEATION,  EXISTBNOE,  AMB  TER- 
klNATION. 

<S=33(2)  (Tex.Ciy.Ai)p.)  Though  plaintiffs' prop- 
erty was  separated  from  a  right  of  way  by  an 
alley,  ttiey  may,  having  held  the  way  adversply, 
claim  it  as  a  prescriptive  easement  appurtenant 
•  to  their  lands.— Heard  v.  Bowen,  184  S.  W.  234. 
«=»8(2,  3)  (TBx.Civ_4pp.)  Where  a  verbal  way 
oTW  land  is  granted,  possession  under  sucn 
grant  is  adverse;  the  verbal  grant  l>eing  void 
under  the  statute  of  frauds. — Heard  v.  Bowen, 
184  S.  W.  234. 

«=3l8(l)  (Tex.Civ.App.)  Laws  1884  (Oammcl'B 
Laws  Tex.,  vol.  9,  pp.  600-^2),  providing  for 
a  right  of  way  across  land  surrounding  the  land 
of  another,  held  not  to  apply  to  plaintiff's  tract 
bounded  on  three  sides  by  a  nver  and  on  a 
fourth  by  land  of  defendant. — ^Anderson  v.  Eng- 
ler.  184  S.  W.  309. 

«=936(2)  (Tex.Civjipp,)  Where  panrf  evidence 
showing  a  verbal  gift  of  a  right  of  way  is  not 
admissible  to  establish  an  easement,  it  is  ad- 
missible to  ^ow  that  one  using  such  easement 
did  80  adversely.- Heard  v.  Bowen,  184  S.  W. 
2S4. 

(gs>36(8)  (Tex.Civ:App.)  Evidence  held  suffi- 
cient to  show  that  plaintiffs  acquired  an  ease- 
ment or  prescriptive  right  of  way  over  defend- 
ants' property  by  adverse  possession. — Heard  t. 
Bowen.  184  S.  W.  234. 

n.  EXTENT  OF  HIOHT,  XrSE,  ANB 
OBSmUOTION. 

«=96U9)  (Tex.Civ.App.)  Evidence,  in  an  action 
to  restrain  closing  an  alley  or  way  used  by  plain- 
tiffs in  reaching  part  of  their  residence  prem- 
ises, held  to  make  a  case  of  prol>able  right  in 
plaintiffs  to  tlie  relief  sought.— llilea  T.  Boden- 
heim.  IM  S.  W.  9S3. 


EJECTMENT. 

See  Trespass  to  Try  Title. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

4=>9(8)  (Ark.)  A  plaintiff  in  ejectment  must  re- 
cover on  the  strength  of  his  own  title. — Brook- 
field  T.  Block,  184  S.  W.  449. 

ELECTION  OF  REMEDIES. 

<8=>l  (Tenn.)  An  "election"  differs  from  an  "es- 
toppel in  pais"  in  that  it  need  not  be  acted  up- 
on by  the  other  party  to  his  detriment— Phillips 
v.  Booker,  184  S.  W.  12. 

$=»3(1)  (Mo.)  The  remedies  of  requiring  proper- 
ty to  be  brought  into  hotidipotch  and  establish- 
ing a  resulting  trust  for  other  heirs  are  imcon- 
sistent- Hunnell  v.  Zinn,  184  S.  W.  1154. 
4s>7(l)  (Tenn.)  An  election  of  remedies  ia  tbe 
adoption,  by  an  unequivocal  act,  of  one  of  two 
existing  alternative  remedial  tights,  inconsistent 
and  not  reconcilable  with  eadi  other,  the  effect 
of  which  is  to  oreclade  a  resort  to  the  other. — 
PhiUipa  V.  Booker,  184  S.  W.  12. 
^saM  (Mo.App.)  Actions  for  conversion  of 
pledged  corporate  stock,  based  on  defendant's 
misrepresentation  that  he  had  sold  the  atod^ 
are  not  an  election  to  treat  it  as  converted  which 
prevents  a  suit  to  recover  the  stock.— Smith  v. 
Becker,  184  S.  W.  943. 

4s»l5  (Tenn.)  Plaintiffs,  in  taking  a  decree 
against  defendants  B.  and  C  who,  as  agents  of 
defendant  company,  had  assumed  a  contract  for 
timber  rights  made  by  tbe  defendant  B.,  had 
made  an  election,  and  could  not  later  proceed 
against  the  principal.- Phillips  v.  Booker,  184  S. 

ELECTIONS. 

See  (Jonnties,  «s>151;    Evidence,  ^=9317. 

I.   RIGHT  OF  SUFFRAGE  AND  RBOIT- 
rATION  THEREOF  IN  GENERA!.. 

<S=»2I  (Tex.)  The  Presidential  Primary  Act, 
applying  only  to  political  parties  polling  60,000 
votes  for  (Jovernor,  is  not  invalid  because  it  ap- 
plies at  present  to  only  tbe  Democratic  party. — 
Waplea  v.  Marrast,  184  S.  W.  180. 

IV.  QVAXIFICATION*  OF  VOTERS. 

«=>72  (Tex.Civ.App.)  Where  one  whose  ballot 
was  rejected  owned  a  farm  in  county  and  in- 
tended to  return  there  whenever  he  could  find 
some  one  who  would  live  with  and  care  for  him. 
ownership  of  the  farm  did  not  constitute  a  resi- 
dence, as  he  actually  was  in  another  ooant;.— 
Aldridge  v.  Hamlin,  184  S.  W.  602. 

A  voter  who  managed  a  business  in  Texas  but 
took  his  meals  ia  a  town  across  the  state  line 
in  New  Mexico,  held  resident  of  Texas  where 
he  slept  and  kept  his  effects  in  that  state. — Id. 

That  a  voter,  who  had  resided  in  tlie  county 
and  state  for  a  sufficient  length  of  time,  intend- 
ed ultimately  to  return  to  a  distant  state,  does 
not  deprive  him  from  acquiring  a  legal  residence 
and  the  right  to  vote. — Id. 

«=>73  (Tex.Civ.App.)  That  a  voter  voted  at  a 
school  election  in  another  state  and  paid  poll 
taxes  there,  held  not  to  preclude  him  from  voting 
in  the  county  of  his  residence.— Aldridge  v. 
Hamlin,  184  S.  W.  602. 

That  a  resident  of  a  county,  in  discharge  of 
Ikis  duties  with  a  railroad  company,  temporarily 
removed,  hold  not  to  deprive  him  of  his  resi- 
dence in  the  county  and  of  his  right  to  vote 
where  lie  retained  his  family  home.— Id. 

That  one  owned  a  farm  in  the  county  and  re- 
sided there,  temporarily  removed  daring  season 
of  drouftht,  but  returned,  does  not  deprive  him  of 
his  residence  in  the  oounty  and  he  may  vote 
therein.- Id. 

That  a  voter  temporarily  removed  from  the 
county  but  intended  to  return  and  resume  bnai- 
utesi,  dow  not,  wher*  lia  retained  bia  home  in 
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the  connty,'  work  ■».  loM  of  reaidenee,  depriving 
him  of  the  right  to  vote.— Id. 

Where  a  voter  waiting  to  get  a  bouse  in  Texas 
removed  to  adjacent  New  Sriexico  town,  his  tem- 

Krary  residence,  etc.,  will  not,  it  appearing  that 
returned,  deprive  him  of  hi»  nght  to  vote 
in  Texas.— Id. 

9=a83  (Tex.Civ.App.)  Where  an  dector  on  the 
Ist  day  of  January,  1912,  was  subject  to  pay- 
ment of  a  poll  tax  and  failed  to  pay  the  same, 
his  vote  at  an  election  October  18,  1013,  isjtrop- 
«ly  rejected.— Aldridge  v.  Hamlin,  184  S.  W. 

®=»94  (Tex.CivApp.)  Where  a  voter  had  been 
convicted  of  felony  and  his  sentence  suspended 
under  Acts  32d  Leg.  c.  44,  which  was  held  un- 
constitutional, the  suspension  was  void,  and  the 
voter  was  not  qualified;  not  having  been  par- 
doned.—Aldridge  V.  Hamlin,  184 -S.  W.  602. 

VI.  KOMIlfATIOHS  AMD   FRIICABT 
EliEOTIONB. 


>I20  {Tex.)  That  the  Presidential  Primary 
Act  is  impracticable,  unworkable  if  literally 
obeerved,  and  deficient  for  failing  to  provide  for 
the  legal  number  of  presidential  electors  does 
not  render  it  unconstitutional. — Waples  v.  Mar- 
rast,  184  S.  W.  180. 

The  Presidential  Primary  Act,  providing  that 
the  expenses  of  the  election  shall  be  paid  out 
of  the  county  treasury,  AeM  violative  of  CJonst. 
art.  8,  S  3,  providing  that  taxes  shall  be  levied 
for  public  purposes  only. — Id. 
«=>I26(1)  (Tex.)  The  Legislature  has  authori- 
ty to  require  the  holding  of  a  primary  election 
by  the  parties  of  the  state  to  enable  their  mem- 
bers to  vote  for  party  nominees  for  state  or  na- 
tional elective  offices,  or  for  delegates  to  party 
conventions. — Waples  v.  Marrast,  184  S.  W. 
180. 

vm.  OONDTTCT  OF  EUSGnOX. 

®=>234  (Tei.CSv^pp.)  Where  from  practical 
considerations  a  voter  had  changed  his  mind  as 
to  his  vote  on  the  question  of  change  of  the  coun- 
ty seat,  his  vote  will  not  be  rejected  because  of 
subsequent  attempts  to  coerce  him  to  vote  as  he 
did.— Aldridge  v.  HamUn,  184  S.  W.  602. 

IZ.  COUNT  OF  TOTES,  BETUBNS, 
AND  CANVASS. 

^s»237  (Ky.)  In  the  absence  of  some  statutory 
requirement  to  the  contrary,  the  result  of  an 
election  is  determined  by  the  majority  of  the 
electors.— Gatton  v.  Fiscal  Court  of  Daviess 
County,  184  S.  W.  1. 

4=9238  (Ey.)  As  in  case  of  a  tie  for  the  office 
of  school  trustee  there  is  vacancy,  the  county 
superintendent  may,  tmder  Kj.  St.  §  4436,  as 
amended  in  1898  (Laws  1898,  c.  44),  fill  the  va- 
cancy, so  the  tie  cannot  be  determined  by  lot, 
in  accordance  with  section  1506a,  which  applies 
to  ordinary  elections.- Combs  v.  Brewer,  184 
S.  W.  802. 

Where  there  is  a  tie  vote  for  the  office  of 
school  trustee,  there  is  a  vacancy  within  Ky.  St 
S  4436  as  amended  in  1898  (Laws  1808,  c.  44), 
authorizing  the  county  superintendent  to  fill  va- 
cancies.— ^Id. 

Z.  CONTESTS. 

4=9275  CMoO  Under  Const,  art.  8,  (  9,  and  Bev. 
St.  1909,  |§  6924,  7872,  county  courts  have  pow- 
er to  hear  and  determine  contested  electiona  to 
the  office  of  justice  of  the  peace.— Bamsey  v. 
Huck,  184  S.  W.  966. 

4=>280  (Mo.)  Service  of  notice  of  contest  of  an 
election  to  the  office  of  justice  of  the  peace,  as 
required  by  Rev.  St.  1909,  §  5924,  providing  that 
notice  shall  be  served  15  days  before  the  term 
at  which  the  election  is  to  be  contested,  by  de- 
livering a  copy  thereof  to  the  contestee,  etc., 
is  jor&dictional.- Ramsey  v.  Hnck,  184  S.  W. 


4s>288  (Mo.>  An  amendment  may  be  made  to  a 
notice  of  contest  of  an  election  only  where  tbs 
court  has  obtained  jurisdiction  of  the  contest 
by  proper  notice  to  the  contestee  as  directed  by 
Bev.  St  1909,  (  5024.— Ramsey  v.  Huck,  184 
S.  W.  966. 

4=>29l  (Ky.)  One  attacking  the  qualifications 
of  a  voter  ha»  the  baiden  of  proof.— Combs  v. 
Brewer,  184  S.  W.  802. 

«S329S(1)  (Ky.)  In  a  contest  over  the  elec- 
tion of  a  pnblic  scho<d  trostee,  the  court's  find- 
ing that  a  voter  was  not  disqualified,  as  being 
onable  to  read  and  write,  held  warranted  by  the 
evidence.-TCoffib8  v.  Brewer,  184  S.  W.  892. 

In  a  contest  over  election  of  a  sdiool  trustee, 
evidence  held  to  warrant  a  finding  that  a  voter 
was  of  legal  age.— Id. 

€=:»295(1)  {Tex.Civ.App.)  Where  vote  of  two 
Mexicans  was  questioned,  testimony  that  the 
precinct  in  which  they  lived  was  sparsely  set- 
tled, that  no  other  Mexicans  lived  there  and 
that  such  persons  had  not  resided  there  for  suffi- 
cient time  to  vote,  is  admissible  and  will  sup- 
port a  finding  rejecting  their  ballots.— Aldridge 
V.  Hamlin,  184  8.  W.  602. 

In  an  election  contest,  evidence  held  sufficient 
to  warrant  the  rejection  of  a  voter's  ballot  on 
the  ground  that  be  resided  in  another  state. — Id. 

In  an  election  contest,  evidence  held  sufficient 
to  sustain  a  finding  that  a  challenged  voter  had 
a  residence  in  the  county  and  was  entitled  to 
vote. — Id. 

In  an  election  contest  where  a  voter's  ballot 
was  questioned,  evidence  held  sufficient  to  sus- 
tain a  finding  that  he  bad  acquired  residence 
in  the  connty. — Id. 

«=>300  (Tex.Civ.App.)  In  an  election  contest, 
the  question  whether  a  voter  had  resided  in  the 
county  for  a  sufficient  length  of  time  to  vote, 
held  a  question  of  fact — Aldridge  v.  Hamlin, 
184  S.  W.  602. 

4=>30S(1)  (Mo.)  Where  the  county  court  was 
without  jurisdiction  over  a  contest  of  an  elec- 
tion to  the  office  of  justice  of  the  peace  on  ac- 
count of  the  contestant's  failure  to  serve  no- 
tice of  contest,  the  circuit  court  acquired  no  ju- 
risdiction on  appeal.— Ramsey  v.  Huck,  184 
S.  W.  966. 

ELECTORS. 

See  Carriers,  «=9280;    Negligence,  «=»32,  46, 

EMBANKMENTS. 

See  Waters  and  Water  Courses,  «=178,  179. 

EMBEZZLEMENT. 

See  Criminal  Law,   4=>883:    Indictment   and 
Information,  €=>61,  110;   Statutes,  «=118. 

$s>5  (Mo.)  That  defendant,  concealing  from 
his  principal  that  he  had  received  the  proceeds 
of  a  loan  effected  for  the  principal,  used  the 
money  for  his  own  benefit,  held  to  show  a  fe- 
lonious intent— State  v.  McWiUiams,  184  S.  W. 
96. 

4=»ll(l)  (Ky.)  Where  the  treasurer  of  a  fra- 
ternal order  was  not  authorized  to  disburse  any 
moneys,  but  only  to  deposit  same  upon  col- 
lection, no  settlement  is  necessary  before  he  can 
be  convicted  of  embezzlement;  it  appearing 
that  be  did  not  deposit  all  funds  coUected.— 
Swann  v.  Commonwealth,  184  S.  W.  868. 
4=3 1 4  (Mo.)  A  real  estate  broker  who  applied 
for  a  loan  for  the  benefit  of  a  landowner  held 
the  agent  of  the  landowner,  and  not  of  the  loan 
company,  and  so  his  fraudulent  conversion  of 
the  proceeds  was  embezzlement. — State  v.  Mc- 
Williams,  184  S.  W.  96. 

Where  a  landowner  for  whom  accused  applied 
and  obtained  a  loan  directed  that  the  funds  be 
transmitted  to  accnsed,  the  latter  was  charged 
with  the  duty  of  accounting  to  the  landowner. 
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sad  hi*  •m>r<vrlatioB  ot  the  toads  -was  ombw- 
■lement.— Id. 

«=>I4  (Tez.Cr.App.)  An  inaarance  agent  re- 
ceiTM  premimna  under  hia  employment,  and  may 
not  appropriate  them  to  hia  own  use,  bo  that 
failure  of  the  applicant  to  sign  a  new  applica- 
tion aa  required  would  not  affect  hia  gnllt  fa  ap- 
?ropriating  the  premiums. — Meredith  v.  State, 
84  S.  W.  204. 
«=322  (Tex.CrJipp.)  Although  aa  insurance 
agent  accused  of  embezzling  premiums  could 
have  retained  40  per  cent,  thereof,  had  the  pol- 
icy been  Issued,  that  would  not  reduce  the  crime 
from  felony  to  misdemeanor,  where  the  policy 
was  not  in  fact  issued. — Meredith  v.  State,  IM 
8.  W.  204. 

<S=»27  (Mo.)  Rev.  St.  1909,  g  4660,  field  to  cre- 
ate two  offenses,  one  the  actual  embezzlement, 
and  the  other  the  fraudulent  conversion  of  prop- 
erty with  intent  to  embezzle;  hence  an  inforom- 
tiou  charging  an  actual  embezzlement  need  not 
aver  intutt— SUte  v.  McWilliams,  184  S.  W. 
90. 

^s»30  (Tes.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1911,  art  691,  making  an  insurance 
agent  who  collects  premiuma  and  converts  them 
guilty  of  larceny,  ft  is  not  necessary  to  allege 
the  ownership  of  the  money.— Meredith  v.  State, 
184  S.  W.  204. 

While  indictment  for  larceny  by  embexzlement 
from  corporation  must  allege  that  the  defrauded 
party  was  a  corporation,  it  ia  not  necessary  to 
allege  that  other  corporationa  interested  were 
such. — Id. 

®B>35  (Mo.App.)  A  charge  of  larceny  mr  em- 
bezzlement of  lawful  money  of  the  United  Statea 
is  not  sustained  by  proof  of  the  larceny  or  em- 
bezzlement of  a  check. — State  v.  Rosefelt,  184 
S.  W.  904. 

4s>38  (Mo.)  Eividence  that  defendant,  who  was 
authorized  to  receive  the  money,  did  not  apply 
it  in  diacbargini;  prior  liens  or  aa  directed,  but 
converted  it  to  tus  own  use,  is  admissible. — State 
V.  McWUUams,  184  S.  W.  90. 

Where  accused,  after  securing  a  loan  for  a 
landowner,  converted  the  prooeeda,  evidoice  as 
to  his  relations  before  or  after  with  the  loan 
company  is  immaterial. — Id.  - 
€=338  (Tex.Cr.App.)  In  a  proaecntion  for  lar- 
ceny by  embezzHng  insurance  premiums,  the 
contract  under  which  the  accused  was  working 
for  the  insurance  company  was  admissible:  its 
terms  being  binding  upon  him. — Meredith  v. 
State,  184  S.  W.  204. 

Where  one  accused  of  having  embezzled  instir- 
ance  premiums  testified  that  he  had  received  a 
premium  and  had  paid  it  to  no  one,  it  was  not 
error  to  admit  testimony  of  his  superior  that 
he  had  not  received  it  or  permitted  accused 
to  appropriate  it. — ^Id. 

€=s>4i  (Mo.)  Where  defendant  received  moneys 
for  hia  principal  and  deposited  them  in  a  bank 
to  his  own  credit,  the  manner  in  which  the  mon- 
ey was  drawn  out  or  applied  to  defendant's  own 
ose  is  immaterial  on  the  question  of  his  embes- 
zlement— State  ▼.  McWilliama,  184  S.  W.  96. 

<S=>42  (Tex.Cr.App.)  Where  one  accused  of  lar- 
ceny by  embezzlement  te8ti6ed  that  he  told  the 
applicant  that  his  application  had  been  cancel- 
ed and  he  would  have  to  see  the  state  agent  to 
get  the  premium,  the  state  agent  could  testify 
that  the  applicant  called  and  did  receive  the  pre- 
miums.—Meredith  T.  State,  184  S.  W.  204. 
$s>47  (Tex.O.  App.)  Where  an  agent  accused  of 
embezzling  insurance  premiuma  withheld  them 
after  refusal  to  issue  a  policy,  although  he  was 
entitled  to  40  per  cent  thereof  if  the  policy 
were  issued,  the  question  of  joint  ownership  of 
the  premium  was  properly  withheld  from  the 
jury.-Meredith  v.  State,  184  S.  W.  204. 

€=948(2)  (Tex.Cr.App.)  In  a  prosecutiMi  for 
embezzlement  of  insurance  premiums,  where  the 
agent  teatified  that  he  had  received  them  and 
had  paid  them  to  no  one  but  had  spent  the  mon- 
ey, an  instroctioa  aa  to  good  faith  in  retaining 


(te  mcney  naa  proper^  refnaecL— Meredith  t. 
State,  184  S.  W.  204. 

*8s»48(4)  (Ky.)  In  a  proaeeutioii  for  embezzle- 
ment by  a  treasurer  of  a  fraternal  order,  an  in- 
struction that  he  waa  guilty,  though  be  aub- 
gequently  offered  to  mAe  a  settlement  and  rea- 
titntion,  held  warranted  under  the  evidence. — 
Strana  v.  Commonwealth,  184  S.  W.  868. 

EMINENT  DOMAIN. 

See  Municipal  Corporatioina,  «s>279,  879. 

X.   HATVRE.   EXTENT,   AKB   DEUBOA- 
TlUH   OF  FOWEB. 

«=>2(1)  (Ark.)  Bailroad  whoae  occnpaney  of 
Doblic  highway  for  tracks  waa  nermiasive.  and 
whose  embankment  canaed  damage  to  adjacent 
owner  from  surface  water,  held  liable  therefor, 
under  the  constitutional  guaranty  that  private 
Pltoperty  shall  not  be  taken  for  pnblic  uae  with- 
out due  compenaation.— LonisTille,  N.  O.  &  T. 
B.  Co.  V.  Jackson,  184  S.  W.  460. 
e=>2(l)  (Mo.)  A  statute  based  on  the  valid  ex- 
ercise of  the  police  power  does  not  taJkC  private 
property  for  private  use  contrary  to  Const  art 
2,  I  30.— Carson  v.  Misaonri,  K.  &  T.  By.  Co, 
184  S.  W.  1039.  '    ~-^ 

n.   COMPEKSATIOH. 

(A.)   Heoeasltr  «nd  Snfllcteney  la   CteKeral. 

«=37l  (Ark.)  Acta  1913,  p.  612,  repealing  Acts 
1911,  y.  1245,  purporting  to  establish  a  drain- 
age district  but  invalid  for  want  of  definite 
description  of  boundaries,  held  not  to  cure  de- 
fective description,  as  to  do  so  would  take  prop- 
erty of  owners  without  compensation.— Morgan 
£ngiseering  Co.  v.  Cache  Biver  Drainage  Dist, 
184  S.  W.  67. 

nz.  moonsBiiroB  to  take  vmop< 

EBTY  Airs  ASSESS  COM- 
FEiniATIOH. 

«=>243(2)  (Tei.Civ.App.)  That  a  railroad  com- 
pany condemned  lands  wiU  not  under  Rev.  St 
1911,  art  6618,  prevent  the  landowner  from  en- 
joining unlawful  diveission  of  a  water  course 
though  land  taken  waa  to  be  uaed  for  new 
channel. -McAmia  t.  OoK,  a  *  S.  A'.  By.  C*., 
184  S.  W.  331. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  €=>347;    Negligence^ 
€=>101. 

EMPLOYERS'  LIABILltY  INSUR< 
ANCE. 

See  Insurance,  «S9183,  4S5,  668. 

ENCROACHMENT. 

See  OonstitatioBal  law,  «s>7<>. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EPIDEMIC. 

See  Schools  and  School  Districta,  €s>168. 

EQUITABLE  DEFENSES. 

See  Quieting  Title,  «s»15. 

EQUITABLE  ESTOPPEL 

See  Batoppel,  «s>68-«^ 
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EQUITY. 

See  Appeal  and  Srror,  «aalOO»;  Oancdlatloii 
of  Instruments;  Courts,  €s»472;  Fraudn- 
lent  Conveyances :  Injunction;  Limitation  of 
Actions,  •»8a:  Judynenf  itW  143;  Par- 
tition;   Qoietiiis   Title,    «=>15;     Receivers; 

.  Beformation  of  InHtruments ;  Sequestration ; 
Specific  Performance;  Trosts;  Usury,  «» 
96. 

I.  JUBISDICnOH,  PBIHCIgMS,  AKD 

MAZms. 

(C)  Priaetplea  and  Mszlm  of  Banttr< 

C=>63(3)  (Mo.)  Irrespective  of  the  doctrine  of 
res  adjudicata,  equity  will  not  aid  one  who  lias 
sought  the  same  relief  in  separate  actions  on 
grounds  so  inconsistent  as  to  evince  a  lack  of 
candor  and  clean  hands.— Ogden  v.  Aner,  184  S. 
W.  72. 

«=366  (Ark.)  Under  the  maxim  aa  to  doing 
equity,  where  on  defendants'  prayer  the  court 
foimd  that  plainti^s  absolute  deed  was  a  mort- 
gage, they  cannot  defeat  recovery  on  mortgage 
debt  by  limitations.— Williams  v.  Prioleau,  184 
S.  W.  847. 

ERROR,  WRIT  OF. 

See  Appeal  and  E)rrar. 

ESTATES. 

See  Descent  and  Distribution ;  "Dower ;  Execu- 
tors and  Administrators;  Bemaindeia;  Ten- 
ancy ia  Common ;   Wills. 

ESTOPPEL 

See  Appeal  and  Error,  «=9882,  883 ;  Corpora- 
tions, <S=»388 ;  Crltainal  Law,  «=3ll3r ;  Ex- 
ecutors and  Administrators,  4S3ll4;  Insur- 
ance, «s>664,  756;  Mechanics'  liens,  4=9 
216;   Tender,  «S316. 

XX.  BT  DEED. 

(B)  Batstea  and  Riarbta  S<ibse«ae»tlr  Ao- 
«alred. 

4s»35  (Mo.)  A  warranty  deed  recorded  before 
the  granting  of  a  patent  from  the  government 
to  the  grantor  passed  the  after-acquired  title  as 
against  the  grantee  of  a  warranty  deed  by  the 
same  grantor  after  the  patent  was  recorded. — 
Organ  v.  Bunnell,  184  S.  W.  102. 

m.  eqvitabij:  estoppexi. 

(A)   Vatvre  and  Eaaentlala  In  General. 

4=>98  (Tenn.)  In  an  action  to  remove  a  cloud, 
defendant,  purcliasiug  before  the  decree  alleged 
to  be  a  doud  was  entered  and  not  on  the  faith 
thereof,  could  not  set  up  estoppel,  as  "he  must 
have  been  put  in  a  worse  attitude  before  estop- 
I)el  could  arise. — Steams  Coal  &  Lumber  Co. 
T.  Patton,  184  S.  W.  866. 

(O)   Groaada  o(  Eatoppel. 

^968(4)  (Ark.)  A  defense  that  parebaser  un- 
der a  trust  deed  had  acquired  the  rice  delivered 
to  defendant  by  plaintiff's  toiant,  held  not  to 
estop  defendant  from  relying  on  a  sale  of  the 
rice  by  plaintiff  to  that  purchaser. — Stuttgart 
Bice  Mill  Co.  v.  Reinsch,  184  S.  W.  836. 
®=»9I(1)  (Ark.)  Where  court  of  chancery  with- 
out authority  sold  lands  of  infants  for  reinvest- 
ment, held,  that,  it  not  appearing  infants  receiv- 
ed entire  proceeds  of  second  lands,  with  knowl- 
edge of  their  rights  to  the  first,  they  were  not 
estopped  from  recovering. — Duncan  v.  Liddle, 
184  S.  W.  413. 

«=>94(1)  (Ky.)  Owner  of  land  is  not  estopped 
because  he  failed  to  notify  plaintiff  of  his  title, 
■where  be  only  heard  that  one  who  purchased  a 
decedent's  land  at  judicial  sale  was  about  to 
sell  such  land,  it  appearing  that  the  land  in 
controversy  was  not  included  in  the  sale. — 
Fields  V.  Conch,  184  S.  W.  894. 


EVICTION. 

See  CJoTenanta,  «cs>lQ2. 

EVIDENCE 

See  Criminal  Law,  «s>304-5S8;    Depodtions; 

Trial,  «=>252;  Witnesses. 
For  evidence  as  to  particalar  fbcts  or  issues 

or  in  particnlar  actions  or  imxseedings,  see 

also  the  various  specific  topics. 
For  review  of  ri'Ungs  i  elating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Trial,  «=93&-86. 

I.   XDSICXAX.   NOTICB. 

®=»S(2)  (Mo.App.)  The  court  will  take  judicial 
notice  that  engines  pulling  trains  emit  sparks 
which  can  communicate  fire  to  combustible  ma- 
terial on  the  right  of  way.— Bowden  v.  St.  Louis 
&  S.  F.  B.  Co.,  184  S.  W.  1174. 
€=38  (Mo.)  The  courts  may  take  judicial  no- 
tice that  a  street  car  running  at  10  to  15  miles 
an  hour  can  be  stopped  in  less  than  250  feet, 
that  being  a  matter  familiar  to  all  urban  resi- 
dents.—Downs  v.  United  Rys.  CJow  of  St.  Louis, 
184  8.  W.  995. 

®=>I3  (Ky.)  The  kicking  propensity  of  the 
mule  is  a  matter  of  common  knowledge. — Con- 
solidation Coal  Co.  V.  Pratt,  184  S.  W.  369. 
€=>25(2)  (Mo.)  In  proceedings  to  annex  lands 
to  a  drainage  district,  the  court  will  not  take 
judicial  notice  of  proceedings  of  the  district  not 
relating  to  its  incorporation.— Elsberry  Drain- 
age Dist.  V.  Harris,  184  8.  W.  89. 
4=335  (Mo!)  Courts  of  Missouri  do  not  notice 
judicially  statutory  laws  of  another  state.— 
Schroeder  v.  Edwards,  184  S.  W.  10& 

n.   PBES1TMPTIOKS. 

«»53  Crex.(3iv.App.)  A  "presumption  of  fact" 
is  a  probable  inference  which  common  sense, 
enlightened  by  human  knowledge  and  experi- 
ence, draws  from  the  connection,  relation,  and 
coinddonce  of  facts  and  circumstances  with 
each  other,  being  always  to  be  drawn  by  the 
"ury.— Luten  v.  Missouri,  K.  &  T.  By.  Co.  of 
-exas.  184  S.  W.  798. 

4=354  (Tex.Civ.App.)  Circumstances  establish- 
ing that  a  person  was  killed  by  a  train  at  a 
puolic  crossing  through  the  negligence  of  the 
railroad's  servants  must  be  shown  by  direct  evi- 
dence and  cannot  be  inferred  from  other  circum- 
stances.- Luten  v.  Missouri,  K.  &  T.  By.  (3o.  of 
Texas,  184  S.  W.  798. 

iS=>75  (MoApp.)  l%e  jury  can  infer  from  de- 
fendant a  failure  to  introduce  evidence  that  its 
messenger  boy  was  not  in  the  disoiiarge  of  his 
duties  when  he  injured  plaintiffs  wife  that 
such  was  not  the  fact— Phillips  v.  Western 
Union  Telegraph  Co.,  184  S.  W.  968. 

4=975  (Tex.Civ.App.)  A  party's  failure  to  pro- 
duce evidence  or  testimony  raises  a  presumption 
that  it  was  not  favorable  to  him. — Hazelrigg  v. 
Naranjo,  184  S.  W.  316. 

4=»75  (Tex.C!lv.App.)  The  failure  of  a  party  to 
produce  evidence  within  his  control  raises  the 
presumption  that  if  produced  it  would  operate 
against  him.— Landon  v.  Ilalcomb,  184  S.  W. 

4=>77(6)  (Tex.Civ.App.)  Where  the  defendant 
master  had  in  its  employ  at  the  time  of  trial 
servants  who  witnessed  the  fatal  accident,  but 
failed  to  produce  them,  it  will  be  presumed  that 
their  evidence  was  not  favorable  to  the  master. 
—San  Antonio  &  A.  P.  Ry.  Co.  v.  Blair,  184 
S.  W.  566. 

4=>80(1)  (Tex.Civ.App.)  The  laws  of  a  sister 
state  will  in  the  absence  of  evidence  be  presum- 
ed to  be  the  same  as  the  laws  of  the  forum. — 
Western  Union  Telegraph  Co.  v.  Bailey,  184  S. 
W.  519. 
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«s>83(l)  (Tex.CiT.App.)  The  presumption  is 
Uat  the  officer  charged  with  issuing  a  permit 
to  a  foreign  corporation- on  its  filing  o{  an  af- 
fidavit showing  its  deposit  of  $100,000  with  the 
state  treasurer  did  bis  duty. — Commonwealth 
Bonding  &  Casnalt?  In&  Co.  t.  Hill,  184  S.  W. 
247. 

rv.  REIJSTAirOT.MATIiRIAI.ITT,AKD 
OOMPETENOT  IN  OENEBAI.. 

(C)   similar  Facta  and  Transactions. 

C=s>l38  (Tex.Civ.App.)  In  action  on  note  claim- 
ed to  have  been  forged  by  6.,  evidence  as  to  G.'s 
forgery  of  checks  held  inadmissible  without  far- 
ther evidence  to  show  that  it  was  part  of  a  sys- 
tem or  design. — Lockney  State  Bank  v.  BoUn, 
184  8.  W.  553. 

«=9l42(4)  (TM.Civ.App.)  It  is  improper,  in  a 
suit  for  damages  to  grass,  to  allow  a  witness 
to  testify  that  the  grass  "was  above  an  average 
for  (Tlay  county,"  over  the  objection  that  it  is 
improper  to  describe  the  grass  by  comparison 
with  other  ^ass,  the  quality  of  which  is  for- 
eign to  any  issue  in  the  suit^ — Ft.  Worth  &  D. 
C.  Ry.  C!o.  V.  Hapgood,  184  S.  W.  1076. 

In  an  action  for  damages  to  land,  it  is  not 
error  to  exclude  evidence  of  the  leasing  value 
of  adjoining  land  where  It  is  not  proved  that 
the  grass  on  such  land  is  of  as  good  quality  as 
the  grass  on  plaintifTs  land. — Id. 

(B>  Conpeteney. 
«s»l48  (Tex.Civ.App.)  Testimony  of  a  witness 
that  a  conversation  between  buyer  and  seller, 
whom  he  could  not  positively  idestify,  when 
the  contract  was  claimed  to  have  been  made, 
was  substantially  as  testified  to  by  the  seller, 
held  improperly  excluded. — StafiFord  v.  Patter- 
son &  NeUon,  184  S.  W.  1096. 

V.  BEST  AHD  SECONDARY  EVtDEHOK 

<S=9|58(26)  (Tex.C!iT.App.)  The  issuance  of  the 
stock  of  the  corporation  to  its  subscriber  should 
be  establLshed  by  the  stock  itself,  -which  should 
be  produced  as  the  best  evidence,  and  parol  evi- 
dence as  to  the  issuance  of  such  stock  is  inad- 
missible.— Commonwealth  Bonding  &  Casu^ty 
Ins.  Co.  T.  Hill,  184  8.  W.  247. 

Vn.   ADMISSIONS. 

(A)    Matare,  Form,  and  Incident*  In  G«b- 
eial. 

«=>208(2)  (Ark.)  A  petition  by  a  widow  and 
all  her  children,  claiming  other  property  as  the 
homestead,  is  admissible  in  an  action  by  a  child 
of  full  age  to  set  aside  a  sale  of  other  land  as 
an  admission  against  interest  and  to  contradict 
testimony.— RusseU  v.  Suddoth,  184  S.  W.  842. 

(C)  Bx  Oraatom,  Former   Oiraers,  or 
Privies. 

«=3236(1)  (Tenn.)  The  statutory  right  of  ac- 
tion for  injury  from  accident  or  collision  on 
railroad  crossing  being  the  right  of  the  deceas- 
ed, his  admissions  would  be  competent  as  against 
his  widow  and  administratrix  or  tbose  suc- 
ceeding to  the  right  of  action.— Middle  Tennes- 
see R.  Co.  V.  McMillan,  184  S.  W.  20. 

(D)   By   Asenta  or  Other  Repreaentatlvea. 

«=3248(1)  (Mo.App.)  In  suit  against  a  county 
collector  of  revenue  for  conversion  of  a  wife's 
carriage,  defendant's  testimony  that  the  car- 
roige  was  never  assessed  as  the  property  of  the 
wife,  but  that  her  husband  included  it  in  his  as- 
sessment list  and  paid  the  taxes  thereon,  was  in- 
admissible.—Strotber  V.  McFarland,  184  S.  W. 
48S. 

(B)  Proof  and  Bffeet. 

«=s26S(l)  (Tex.Civ.App.)  There  is  no  rule 
which  prevents  a  party  from  denying  testimony 
of  admissions  alleged  to  have  been  made  by 
him.— LcMw  y.  Hutson,  184  &  W.  26& 


«s>265(18)  (Tex.Ciy.App.)  Admissions  ot  a 
party  as  to  a  transaction  are  specially  valu- 
able in  evidences-Lester  v.  Hutson,  184  S.  W. 
26& 

VnX.  DEOI.ASATION8. 

(A)  llatar«.  Form,   and  Inddeata   la   Oea- 
eral. 

4=»268  (Tenn.)  In  a  statutory  action  for 
wrongful  killing  of  plaintiff's  husband,  bin  ad- 
miaslons  as  to  Us  negligenoe  and  inattention. 
made  when  he  was  fatally  injured  and  was  suf- 
fering great  pain,  were  not  inadmiissible  on  the 
ground  of  his  stupified  or  partially  conscious 
condition.— Middle  Tennessee  R.  Co.  v.  McMil- 
lan, 184  S.  W.  20. 

<&=3269(2)  (Ark.)  Declarations  of  defendant's 
grantor  since  deceased  as  to  how  he  expected  to 
dispose  of  his  property  at  his  death,  and  as  to 
his  intention  that  his  wife  should  have  a  life 
estate  therein  with  remainder  to  his  son  and 
p;randson,  were  competent  to  impeach  the  valid- 
ity of  his  warranty  deed  to  the  wife. — Boyd  v. 
Boyd.  184  8,  W.  JSa 

«s>27l(l)  (T6x.Civ.App.)  Where  letter  from  G. 
concerning  note  which  defendant  claimed  G. 
forged  was  introduced  by  defendant,  his  subse- 
quent statements  to  G.  that  he  never  signed  the 
note  and  knew  nothing  about  it  held  self-serv- 
ing and  incomoetent.— Iiockney  State  Bank  v. 
Bolin,  184  S.  W.  553. 

In  action  on  note  claimed  to  have  been  forged, 
admission  of  notice  from  bank  as  to  maturity 
and  testimony  that  defendant  in  conversatioa 
with  cashier  denied  signing  the  note  heU  error. 
—Id. 

nC.  HEABSAT. 

«=>3I7(1)  (MoApp.)  In  B  wife's  salt  for  con- 
version of  her  carriage,  testimony  of  defendant 
as  to  the  husband's  statements  not  made  in  tiie 
presence  of  plaintiff  held  inadmissible  as  hear- 
say.—Strotber  v.  McFarland,  184  S.  W.  483. 

€=3317(2)  (Ky.^  Evidence  of  statements  by  an 
elector  at  a  school  election  that  she  could  not 
read  and  write  are  mere  hearsay,  and  furnish 
no  basis  for  holding  her  unqualified  to  vote  for 
trustee.— Combs  v.  Brewer,  184  S.  W.  882. 

®=s3l7(5)  (Tex.Civ.App.)  In  action  to  restrain 
the  obstruction  of  an  alley,  testimony  of  a  plain- 
tiff as  to  statement  of  his  grantor  selling  prem- 
ises that  alley  would  be  kept  open  heU  not  in- 
admissible as  hearsay. — ^ules  v.  Bod^iheim, 
184  8.  W.  633. 


X.   DOCmXENTABT   EVIDENCE. 

(C)  Private  Wrltlnva  and   Pnbllcatlana. 

«=>358  (Tex.Civ.App.)  In  snit  by  the  bnyer 
of  lands  for  false  representations  of  the  seller's 
agent  as  to  the  quantity,  a  map  furnished  the 
buyer  by  the  agent  held  admissible. — Vaden  v 
Buck,  184  8.  W.  318. 

(D)  Prodaetloa,   Aatheatteatioa,   aa«    Bt- 
feet. 

«s>379  (Tex.C!iv.App.)  Alleged  plat  of  town 
site  based  on  survey  not  made  from  sufficient 
data  or  copied  from  another  plat,  the  authentic- 
ity of  which  was  not  shown  and  the  absenr<>  of 
which  was  not  accounted  for,  held  inadmisnblc 
—Joyce  V.  City  of  Mt  Vernon,  184  S.  W.  620. 

Copy  of  plat  not  shown  to  be  original  or  cor- 
rect plat  of  town  site  or  not  to  be  producible. 
held  not  admissible,  except  to  show  that  land 
had  been  laid  off  into  lota. — Id. 

«=>383(7)  (Mo.)  Under  Rev.  St  IWQ.  §  2858. 
recitals  in  trustee's  deed  are  prima  fade  evi- 
dence as  to  compliance  with  statute,  relaUnc 
to  foreclosure  of  deeds  of  trust,  and  so,  where 
not  contradicted,  are  a  sufficient  showing  of 
compliance. — Hassler  v.  Mercantile  Bank  at 
Louisianit.  Ma,  184  S.  W.  978. 
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XL  PABOX.    OB    EXTBIKSXO    EVX- 
DEHCE  ATFEOTIirO  \7BITIIfOB. 

(A)  CoBtr«aictiiiK,  Tarrlns,  or  AddloK  te 
Tepaia  of  IWtMen  Inatraatent. 

«=3397(1)  (Ky.)  Parol  evidence  is  not  admissi- 
ble to  vary  or  contradict  the  express  terms  of  a 
written  instrument  unless  its  execution  was  pro- 
cured by  fraud  or  mistake.— Scott  v.  Suurr,  184 
S.  W.  866. 

«s»397(2)  (Tex.Giv.App.)  Where  a  writing  is 
couched  in  such  terms  as  to  be  plain  and  vrith- 
out  any  uncertainty  as  to  the  object  or  extent 
of  the  agreement,  it  is  conclusively  presumed 
that  the  whole  agreement  was  reduced  to  writ- 
ing.—James  T.  Doss,  184  S.  W.  623. 
<&=>399  (Tex.  Civ.  App.)  Where,  in  action 
against  county,  defendant  pleaded  minutes  ot 
commisaioners  court  showing  written  contract 
in  supplemental  petition  to  which  no  plea  of 
fraud  or  mistake  was  filed,  parol  evidence  that 
there  was  no  contract  held  inadmissible. — Mbs- 
ler  Safe  Co.  v.  Atascosa  County,  184  S.  W.  324. 
«=»4I»(2)  (Tex.Civ.App.)  In  Buit  by  the  orig- 
inal vendor  of  land  against  the  purchaser  and 
the  tatter's  grantee  whose  deed  recited  that  he 
bought  "subiect"  to  the  vendor's  lien  notes,  the 
testimony  of  the  purchaser  that  his  grantee  as- 
sumed the  debt  as  part  consideration  was  not 
inadmissible  as  varying  the  deed.— Ballard  v. 
Fountain  Bros.,  184  STw.  289. 

Oral   testimony  is   admissible  to  explain   or 
add  to  the  consideration  recited  in  a  deed.— Id. 

to  8«pmrate    or   Sabae««ent   Oral    Aa>re«- 
Bient. 

«=»44l(l)  (Tex.Civ.App.)  The  rule  that  where 
there  is  a  verbal  contract  and  part  of  it  is  re- 
duced to  writing,  parol  evidence  may  be  offer- 
ed to  show  that  which  was  not  contained  in 
the  writing,  applies  only  when  it  is  collateral, 
and  relates  to  a  subject  distinct  from  that  to 
which  the  written  contract  applies. — James  v. 
Doss,  184  S.  W.  623. 

(D)   ConatmetlOB   or    Appltcuitlon   of   I<aa« 
acnuge   of  Written    Instmntent. 

in-.jiUS  (Tex.Civ.App.)  Where  language  of  in- 
strument is  ambiguous,  intention  of  parties  must 
be  obtained  by  proof  aliunde.— Corbm  v.  Booker, 
184  S.  W.  696. 

«E=>450(3)  (Tex.OlvApp.)  When  there  is  no 
conflict  in  the  terms  of  the  description  of  a 
deed,  and  it  fits  one  tract  of  land  and  no  other, 
there  is  no  "latent  .ambiguity"  admittlDg  ex- 
trinsic evidence.— Diffle  v.  White,  184  8,  W. 
1065. 

«=9450(4)  (Tex.Giv.App.)  Under  assignment  of 
lease  and  option  to  purchase  requiring  assignor 
to  proceed  at  once  to  establish  boundaries  with- 
in three  years  from  April  20,  1910,  it  cannot 
be  determined  whether  he  must  proceed  at  once 
or  within  three-year  period.— Gorbin  v.  Booker, 
184  S.  W.  696. 

«=>450(6)  (Ky.)  Where  ambiguity  or  uncer- 
tainty in  a  contract  for  the  shipment  of  live 
stock  exists  as  to  who  are  the  consignees  or 
what  the  place  of  destination,  oral  evidence  is 
admissible  to  explain  it. — Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Luke,  184  S.  W.  1132. 

♦5*450(8)  (Tex.CivApp.)  Where  a  contract  tor 
the  sale  of  land  contained  an  equivocal  expres- 
sion, evidence  of  declaration  made  by  the  second 
agent  of  the  vendor  is  admissible,  where,  until 
be  signed  the  contract,  it  was  not  binding, 
though  signed  by  another  agent.— Zavala  Land 
&  Water  Co.  v.  Tolbert,  184  S.  W.  523. 
«=>452  (Tex.Civ.App.)  A  "latent  ambiguity" 
arises  when  a  deed  expresses  more  than  one 
method  for  identifying  the  lines  or  comers  of 
a  grant,  and  which  do  not  harmonize  when  ap- 
plied to  the  ground,  or  when  the  description  is 
such  that  it  may  without  contradicting  or  ig- 


noring its  terms,  be  applied  to  more  than  one 
tract  of  Und.— Diffie  v.  White,  184  S.  W.  1086. 
®=>460(2)  (Tex.CSv.App.)  In  an  action  for  com- 
pensation due  under  a  broker's  contract  which 
prohibited  plaintiff  from  selling  lands  in  the 
territory  or  any  other  agent  but  did  not  Speci- 
fy plaintiffs  territory,  parol  evidence  as  to 
plaintiff's  territory  is  admissible. — ^Denttm  v. 
Holbert.  184  S.  W.  251. 

«=>460(7)  (Tex.CivJLpp.)  In  a  deed  of  land  de- 
scribed as  "420  acres  out  of  the  northeast  por- 
tion of  the  Robert  Hill  survey,"  the  uncertain- 
ty of  description,  if  any,  appeared  upon  its 
face,  and  extraneous  evidence  waa  inadmissible 
to  supply  what  waa  lacking.— Diffie  t.  White, 
184  S.  W.  1065. 

«s»460(ll)  (MoApp.)  In  an  action  on  an  un- 
ambiguous written  order,  testimony  by  defend- 
ant that  he  ordered  only  one-fonrth  the  amount, 
over  plaintiff's  objection  and  exception  to  the 
court's  failure  to  rule  on  the  objection,  held  re- 
versible error.— Senaca  Oo.  t.  Ellison,  184  S.  W. 
1177. 

«=946l(l)  (Tex.CiT.App.)  Where  a  written  con- 
tract for  the  sale  of  land  provided  for  drilling 
of  a  well  and  guaranteed  water,  evidence  that 
vendor's  agent  just  before  signing  said  the  well 
would  produce  enough  water  to  irrigate  the 
land  is  admissible.— Zavala  Iiand  &  Water  Oo. 
V.  Tolbert,  184  S.  W.  628. 
«=>46l(3)  (Tex.Cir.App.>  Parol  teBtlm<niy  was 
inadmissible  to  show  that  the  subject-matter  of 
a  sale  of  personal  property  was  other  than  that 
designated  by  the  contract.— James  v.  Doss,  184 
S.  W.  628. 

In  the  absence  of  fratid,  accident,  or  mistake, 
it  is  not  permiaaible  to  prove  by  parol  that  oth- 
er property  than  that  described  in  a  contract 
for  the  Hde  of  personal  property  was  intended 
to  be  conveyed,  and  thereby  add  to  or  contradict 
the  contract. — Id. 

zn.  opxmoir  bvidbmob. 

(A)  CoaolaslOBa    aad     Optnloas     ot    WU- 
Beaaea  1b  Oeneral. 

®s»47l(l)  (Tex.Civ.App.)  Testimony  that  one 
of  the  ways  in  which  bankers  discovered  that 
checks  had  been  forged  was  that  their  custom- 
ers sftprwards  would  come  in  and  state  that 
they  had  given  no  such  checks  was  incompetent. 
— Lockney  State  Bank  v.  Bolin,  184  3.  W.  SS3. 
«=»47l(ll)  (Mo. App.)  Testimonjr  of  plaintiff, 
injured  on  a  dark  nisht  in  stepping  from  raised 
place  in  walk  to' walkway,  that  she  stepped  on 
a  loosened  brick,  held  admissible,  in  view  of  evi- 
dence that  the  walkway  was  composed  of  loose 
bricks  and  sand,  although  she  testified  from 
sense  of  touch.— Proctor  v.  City  of  Poplar 
Bluff,  184  S.  W.  128. 

4=>47 1  (24)  (Mo.)  In  an  action  for  injuries  to  a 
switchman,  the  exclusion  ot  testimony  by  an- 
other switchman  as  to  the  cause  of  the  stop- 
ping of  tlic  cars,  on  the  grvund  that  it  was 
a  conclusion,  held  error. — Pipes  v.  Missouri  Pac. 
Ry.  Co.,  184  S.  W.  79. 

€=b47I(2<9  (Mo.App.)  In  action  on  contractor's 
bond,  statements  of  witnesses  as  to  the  comple- 
tion of  the  contract  in  accordance  with  plans 
and  specifications  within  their  knowledge,  with- 
out introducing  their  notes,  held  shorthand 
statements  of  facts  not  objectionable  as  opin- 
ion evidence.— <Sty  of  St.  Louis  v.  McOully 
Const  Co,  184  8.  W.  939. 
«=>47l(31)  (Tex.Civ,App.)  Testirtony  that  it 
was  a  matter  of  common  knowledge  that  de- 
fendant's agent  had  oo  authority  save  to  buy 
spot  cotton.  Is  inadmissible  as  a  conclusion  in  a 
suit  to  recover  on  a  contract  to  purchase  cot- 
ton for  future  delivery.— Mann  t.  Bell,  184  S. 
W.  320. 

«=>474(19)  (Tex.Civ.App.)  Where  witness  had 
testified  that  he  did  not  snow  market  value  of 
cattle,  his  estimate,  that  if  they  had   arrived 
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in  good  conditloii  the;  would  have  been  woriii 
more  on  the  market  Oian  in  the  condition  tb^ 
arrived,  held  a  mere  guess,  and  inadminible. — 
St  Louis,  Southwestern  Ry.  Co.  of  Texas  ▼. 
Kerr,  184  S.  W.  1058. 

4=9477(2)  (Tex.eiT.App.)  Qnestion  asked  non- 
expert witness  as  to  the  apparent  health  or 
sickness  of  the  injured  person  at  the  time  of 
trial  held  not  objectionable.— Yeatts  t.  St.  Lonis 
Southwestern  By.  Co.  of  Texas.  184  S.  W.  636. 
«ss48l(3)  (Tex.Civ.App.)  Testimony  as  to  the 
time  for  transportation  in  action  for  injuries 
to  peanuts  damaged  In  unventilated  car,  not 
based  on  the  witness'  knowledge  of  operation 
of  defendant's  trains,  is  inadmissible.— Cleburne 
Peanut  &  Products  Co.  t.  Missouri,  K.  &  T.  By. 
Ck>.  of  Texas,  184  S.  W.  1070. 

(O)   Coaipetenoy  of  Bxperta. 

«s>5S8  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  shipment  of  peanuts,  claimed  con6ned 
too  long  in  an  unventuated  car,  testimony  that 
the  shipment  could  be  made  in  a  given  length 
of  tinte,  if  diligwtly  handled,  held  inadmissible. 
—Cleburne  Peanut  &  Products  Co.  v.  Misaoiui, 
K.  &  T.  By.  Co.  of  Texas,  184  S.  W.  1070. 
4s>539  (Tez.Civ.App.)  Where  an  injured  engi- 
neer testified  to  an  experience  with  engines  cov- 
ering more  than  86  years,  it  is  not  error  to  per- 
mit him  to  testify  that  he  did  not  believe  a  sand 
pipe  oould  be  displaced  with  a  blow  of  the  foot, 
since  in  so  testifying  he  might  be  regarded  as 
an  expert.— -Missouri,  K.  A  T.  By.  Ca  of  Texas 
v.  Pace,  184  S.  W.  lO&l. 
«=9542  (Tex.Civ.App.)  Testimony  by  experi- 
enced dealers  in  peanuts,  though  not  of  that  lo- 
cality as  to  the  time  shipments  would  remain 
uninjured,  held  admissible  in  action  against 
carrier  for  injuries. — Cleburne  Peanut  &  Prod- 
ucts Co.  V.  Missouri,  K.  &  T.  By.  Go.  of  Texas, 
184  S.  W.  1070. 

ZrV.  WKtOHV  ABD  SVmtfEENOY. 

«E»688  (Ark.)  ▲•  between  apparently  cooJict- 
ing  statements  of  a  witness  what  he  stated 
without  the  prompting  of  a  leading  qnestion 
and  without  suggestion,  should  have  a  greater 
weight— Boyd  v.  Boyd,  184  8.  W.  838. 
<S=>596(1)  (Ark.)  The  issue  of  fact  as  to 
whether  the  grautor  at  the  time  of  his  execu- 
tion of  a  deed  and  the  alleged  transfer  of  per- 
sonal property  had  sufficient  mental  capacity 
to  understand  the  nature  and  effect  of  the  trans- 
actions, was  to  be  determined  by  preponderance 
of  evidence.— Boyd  v.  Boyd,  184  S.  W.  838. 

EXCEPTIONS. 

See  Appeal  and  Error, '«=3>273;  Heading,  ^x> 
228. 

EXCEfTtONS,  BILL  OF. 

See  Appeal  and  Error,  «s>681,  664;  Oriainal 
Law,  «s»109O-10e6. 

EXCESSIVE  DAMAGES. 

See  Damages,  «3al32,  134. 

EXECUTION. 

See  Attachment:  Chattel  Mortgajns,  4s>144; 
Courts,  $=>480;  Exemptions;  Garnishment; 
Homestead:  Injunction,  €=9l48;  Judicial 
Sales. 

IXL  ISBVAirCX!.    FORM,    AlfD    BEQTTI- 
8ITES   OF  WKIT. 

4=990  (Tex.Oiy.App.)  E^zecution  from  the  coun- 
ty court  of  Houston  county  directing  the  offi- 
cer to  make  return  "before  said  conrt  at  the 
courthouse  thereof  in  Houston  within  00  days," 
etc.,  was  not  void  for  the  omission  of  "county" 
after  "Houston."— Collin  County  Nat  Bank  v. 
Satterwiiite,  184  S.  W.  888. 


xjBVT  OB  iBinaaiT,  amp 

«=>II8  (Ark.)  Under  mrby'sDig.>||464^->4644. 
providing  that  an  ezeentian  r«t«ni«d  oM  satis- 
fied shall  be  renewed  for  12  months  by  in- 
dorsement thereon,  a  lien  acquired  by  an  offi- 
cer und«r  a  levy  of  execution  was  continu^  by  a 
renpwal  of  the  execution. — McCabe  v.  Lee,  184 
S.  W.  448. 

VI.   CI.AIMB  BT  THUUD  PEBSOITS. 

<S=9|82  (Tex.(Sy.App.)  A  daimant  in  execu- 
tion cannot  without  pleading  or  proof  attack 
validity  of  the  execution.— Collin  Conatw  Nat 
Bank  v.  Satterwhitd,  184  S.  W.  338. 

Vn.   SAXJB. 

<A)  Hsimer,   C«nMl««t,  Valldftr,  •*<   C*b- 
AriBlii«  or  Vae«tl»a;. 

«=»2I6  (Ark.)  In  view  of  Const  art  19,  {  8, 
constable,  holding  over  where  no  successor  had 
been  elected  in  making  execution  sale  of  person- 
al property,  held  at  least  a  de  facto  officer,  ao 
that  the  sale  was  not  void.— Bank  of  Almyra  v. 
Laur,  184  S.  W.  89. 

4=»220  (Ark.)  Execution  sale  of  soda  fountain, 
etc.,  conducted  in  front  of  the  door  of  the  house 
in  which  it  was  contained,  held  made  in  such 
proximity  as  to  satisfy  requirement  that  sale 
be  made  in  presence  of  property. — ^Bank  of 
Almyra  v.  Laur,  184  S.  W.  39. 
<S=9258  (Tex.Civ.App.)  A  collateral  attack  on 
the  validity  of  an  execution  sale  by  interven- 
ing In  trespass  to  try  title  could  not  effect  its 
avoidance  for  irregularities  and  defects  not  ap- 
parent on  the  face  of  the  proceedings,  and  sudi 
right  of  intervention  does  not  prevent  a  suit 
to  restrain  seizure  on  writ  of  sequestration. — 
Lane  v.  Kempner,  184  8.  W.  1090. 

CB)  Title  and  Rl«hta  ol  Parekaaar. 

933)968  (Tex.Oiv.App.)  A  purchaser  of  proper- 
ty under  execution  sale  took  title  subject  to  the 
incumbrance  of  vendor's  lien  notes  secnral  by 
-a  valid  vendor's  lien  on  record  against  the  prop- 
erty.- Lane  t.  Kempner,  184  S.  W.  1090. 

VnX.  RXSTUBH. 

«s>333  (Tez.Civ.App.)  An  execution  placed  in 
the  hands  of  an  omcer  is  returnable  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  8780,  in 
30,  60,  or  90  da^s  if  tM>  directed,  and  if  no  re- 
turn day  is  specified,  is  returnable  on  first  day 
of  next  term  of  court  whence  it  issued. — Peck  v. 
Murphy  &  Bolanc,  164  S.  W.  542. 

EXECUTORS  AND  ADNHNISTRATORS. 

See  Descent  and  Distribution;    Trusta:    Willa. 
«=9707;    Witnesses,  «=3l39-140. 

n.  APFOiHoniBinr,  ofPAunoAxiow. 

Ain>   TEirOBB. 

«3»(3  (Tex.Civ.App.)  The  appmntment  of  « 
permanent  administratrix  withont  a  formal  re- 
opening of  the  court  after  adjonrnment  for  the 
day  is  not  yold  under  Vernon's  Savles*  Ann. 
Civ.  St  1914,  art  3218.— Beeves  v.  Fnqina,  1»4 
S.  W.  682. 

«u28(5)  (Ark.)  The  appointment  of  an  admin- 
istrator by  the  probate  court  is  conclusive  of 
the  necessity  for  administration.— Chambers  ▼. 
Cunningham,  184  S.  W.  49. 

in.  ASSETS,  AFPBAISAI.,  AMD  IH- 
VEMTOBT. 

<$=>89  (TennO^  Under  Shannon's  Code,  8  4039, 
and  section  6027,  subd.  4,  while  county  court 
has  not  jurisdiction  of  petition  relating  to  suoi 
omitted  from  inventory  as  independent  action, 
it  has  jurisd/ction  thereof  as  suggestion  of 
omission  from  inventory. — Black  v.  Black,  ItH 
S,  W.  27. 
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nr.  ooxxEonoH  Asm  xaitaosbibmt 

OP  S8TATS. 

(A)  In   Ctanerid. 

^3 1 14  (Ark.)  Where  notes  and  a  mortgage 
were  executed  by  a  debtor  and  his  wife  to  the 
creditor's  \7idow.and  her  son,  who  assigned  tbem 
to  the  creditor's  administrator,  the  maker  could 
not,  in  the  administrator's  action  to  foreclose 
the  mortgage,  question  his  authority  to  accept 
an  assignment  of  tite  notes. — CliamMn  t>  Cob- 
ningbam,  181  &  W.  49. 

(B)  Real  Prvpertr  aafl  laterasta  Tfcerela. 

<S=>I35  (Ark.)  Under  Act  March  18.  18S7 
(Laws  1887,  p.  dO),  the  probate  court  cannot 
sjiecificaUy  enforce  a  ccmtract  for  the  convey- 
ance of  a  homeatead  made  only  by  ideoeased  in 
which  the  wife  did  not  join. — 01iy«r  t.  South, 
184  S.  W.  843. 

Under  Kirby'a  Dig.  8§  209-214,  a  parol  con- 
tract to  convey  land  made  by  decedent  cannot 
be  specifically  enforced  by  the  prsbate  court. 
—Id. 

(C)  ,r«tw«a»I  Proyvrty. 

«s>i58  (Ark.)  .An  adminiBtrator  who  sella  chat- 
tels of  the  estate  merely  reserving  title  as  se- 
curity does  so  at  hi*  own  p«ril,  and  is  respon- 
sible for  resulting  loss;  the  statute  (Kirby's 
Dig.  {  85)  directing  that  he  take  notes  with 
good  sscuiity  for  tt)»  price.— Fietoe  t.  Whipple, 
184  S.  W.  1837. 

4=>I67  (Ark.)  The  pnrohaser  of  chattels  from 
an  administrator  who  accepts  delivery  or  pos- 
session on  Condition  that  he  shall  acquire  no  ti- 
tle until  payment  of  the  price  is  estopped  to  re- 
pudiate tiie  conditions  upon  which  the  deliv- 
ery is  made,  and  the  fact  that  only  a  security 
of  another  kind  is  authorised  by  statute  does 
not  benefit  the  aurcbaser  or  his  yeadee. — ^Pierce 
T.  Whipple,  184  S.  W.  887. 

V.  AIXOWA1TOE8    TO    gUBVlVlWO 

WITE,  HUaBAWP,  OB 

OHTTiWRfai. 

«=>I82  (Tex.Civ»App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  3420,  giving  creditors  hav- 
ing liens  duly  signed  and  acknowledged  by  the 
husband  and  wife  a  lien  on  property  of  the  es- 
tate superior  to  the  right  of  the  wife  to  an  al- 
lowance, does  not  apply  when  the  estate  is  in- 
solvent—Newnom  V.  Hedeman,  184  8.  W.  298 

VI.  AXiIiOWAKOE  AND  PATXXarT  OF 
OI.AIMB. 

(B)  PreaeBta-HoB  and  Allovraaec. 

«=>234  (TMcOlvJLpp.)  An  allowance  of  claim 
on  approval  by  a  permanent  adminstratriz  is 
valid,  though  it  was  previoualy  allowed  on  ap- 
proval by  the  same  person  acting  under  a  void 
appointment  em  teniporary  a(hninistratrix.— 
Reeves  v.  Puqua,  184  S.  W.  682. 

A  record  held  to  show  allowance  of  claims  dur- 
ing a  valid  permaaent  administration  follow- 
ing a  void  temporary  admiaistration.-7-Id. 

VnX.   SAZJBS  AKOOOMVETANCBS  Uir- 
DEW  OBIXBB  OiF  OOUBT. 

(B)  Application  and  Order. 

^=3348  (Ky.)  The  failure  of  the  commissioner 
to  offer  part  of  the  land  of  a  decedent  for  sale 
first  and  of  the  court  to  confirm  tiis  report  of 
sale  do  not  justify  vacating  the  order  for  snle. 
— Ramey  v.  Francis,  Day  &  Co.,  IM  8.  W.  380. 

Parties  before  the  court  when  the  order  was 
altered  for  the  sale  of  decedent's  land  to  pay 
debts  cannot  vacate  the  order  for  defects  in  the 
petition  or  proof. — Id. 

Under  Ky.  Stat  {  3760,  an  order  for  the  sale 
•f  a  decedent's  land  to  pay  debts  cannot  be  set 
axide  OS  to  two  defendants  not  actually  served. 


but  shown  by  the  return  to  have  been  served. 
-Id. 

A  purchaser  of  land  from  one  who  bought  it 
at  a  commissioner's  sale  of  decedent's  lands  to 
pay  debts  is  a  necessary  party  to  a  motion  to 
vacate  the  order  for  sale.— ?d. 

XX.  AOOOUNTINO  AHS  SETTLEMENT. 

(V)   Statlas,    SettllaKi    OpcnlnKf    aad    Re- 
view. 

«=»504(1)  (Ark.)  Under  Kirby's  Dig.  |  140,  ex- 
ceptions to  account  of  administrator  filed  within 
time  specified,  unless  withdrawn  by  the  except- 
ors, continued  until  tbe  accoant  was  finally 
passed  on.— Himes  ▼.  fSharp,  184  S.  W.  431. 
«s>5IO(l)  (Ark.)  Exceptors  to  account  of  ad- 
ministratrix, having  perfected  an  appeal  to  the 
circuit  court  and  aled  their  exceptions  in  the 
probate  court  as  required  within  the  time  provid- 
ed by  the  statute,  could  renew  such  exceptions 
or  amend  tbe  exceptions  already  filed  in  the  cir- 
cuit court— Himes  v.  Sharp,  184  B.  W.  431. 
4s»5IO(6)  (Aifc.)  Rteord  entries  on  hearing  of 
exceptions  in  probate  court  to  the  account  of  an 
administratrix,  considered  tMether,  held  a  suf- 
ficient compliance  with  the  law  to  perfect  the 
exceptors'  appeal  and  entitle  them  to  have  it 
heard  in  the  drcnit  eowrt— Uimes  v.  Sharp,  184 
S.  W.  431. 

EXEMPTIONS. 

See  Homestead. 

Z.  KATUBE  AMD  WaBCBtn, 

(A)   Katore,   Oreatloat    Daratlon,    and  •£!<- 
feat  la   Qeneral. 

4sa3  fEenn.)  Legiaiatnre  may  exempt  the  prop- 
erty of  a  fraternal  beneficiary  association  from 
the  claims  of  creditors  of  its  policy  holders  or 
beneficiaries  on  tbe  ground  of  public  policy. — 
Hamilton  Nat  Bank  v.  Amster,  184  8.  W.  5. 

(D)  Uabilitles    Enforeeable    Aarainst    Bx- 
empt  Propertr. 

4:»76  (Ark.)  Judgment  for  pUuntifF  for  costs 
in  suit  to  foreclose  a  lien  upon  realty  held  a 
judgment  for  a  debt  on  contract  within  Kirby's 
Dig.  i  3806,  so  that  defendant  by  filing  his 
schedule  of  exempt  property  might  obtain  a 
supersedeas — Edwards  v  Thayer,  184  S.  W.  64. 
A  fee  bill  under  Kirby's  Dig.  j  3628,  has  the 
force  of  an  execution  within  section  3906,  ex- 
empting certain  articles.— Id. 

EXPERT  TESTIMONY. 

See  Evidence,  «s»088-S42. 

EXTRINSIC  EyiDENCL 

S«e  Evidence,  «ss387-461. 


FACTORS. 


Sae  Broken. 


FALSE  IMPRISONMENT. 

See  MaU«ion«  Prosecution. 

FALSE  PRETENSES. 

See  Indictment  and  Information,  «»12S. 

4=9 1 1  (Ark.)  l%e  securing  by  false  pretenses  by 
a  mortgagor  from  bis  mortgagee  of  the  release 
of  his  unrecorded  chattel  mortgage  constitutes 
an  offense  under  Kirby's  Dig.  g  1069,  the  mort- 
gage being  effective  between  the  parties. — Jud- 
kins  V.  State,  184  S.  W.  407. 

The  securing  by  false  pretenses  by  a  mortgag- 
or from  the  mortgagee  Of  the  rdease  of  the 
mortgage  constitutes  an  offense  under  Kirby's 
Dig.  i  1689,  although  the  debt  secured  by  the 
surrendered  mortgage  is  usurious. — Id. 


For  eases  In  Dec.  Dig  &  Am.  Dig.  Key  No.  Serlw  A  Indexes  see  same  tonic  and  KBY-NUMBBR 
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«s»32  (Ark.)  An  indictment,  charging  defend- 
ant with  having  obtained  by  false  pretenses  the 
surrender  of  his  note  and  chattel  mortgage,  ennm- 
erating  the  property  covered  by  the  mortgage 
and  stating  its  value,  is  not  defective  as  failing 
to  allege  the  value  of  the  right  surrendered. — 
Judkins  v.  State,  184  S.  W.  407. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  limitation  of  Actions,  ®=s>t27. 

FEDERAL  LAWS. 

See  SUtutes,  «=>279. 

FEES. 

See  Attorney  and  Client,  «=>148,  150. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=>18S. 

FELONIES. 

See  Jury,  d=s>29. 

FENCES. 

See  Railroads,  «=9361. 

FILING. 

See  Motiona,  4=366. 

FINDINGS. 

See    Appeal   and   Error,   «b>S31,   100&-10e2; 
Trial,  «s>348-362. 

FIREMEN. 

See  Municipal  Corporations,  4=9200. 

FIRES. 

See  Arson ;   Railroads,  «=>461,  482. 

FISH. 

See  Indictment  and  Information,  4=»110. 
4=37(2)  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art:  8082,  although  the  orig- 
inal grant  from  the  Republic  of  Texas,  confirm- 
ed by  the  Legislature  of  the  state  of  Texas,  did 
not  give  the  exclusive  right,  grantee  has  the  ex- 
clusive right  to  take  oysters  within  the  limits  of 
his  grant. — North  American  Dredging  Co.  t. 
Jennings,  184  S.  W.  287. 

4s»8  (Tex.CrJLpp.)  Under  the  statute  prohibit- 
ing the  catching  of  fish,  except  by  hook  and  line, 
etc.,  and  prohibiting  certain  nets,  and  in  the  ab- 
sence of  any  such  limitation  in  the  statute  or  in 
any  act  of  Congress,  the  jurisdiction  of  the  state 
extended  to  the  catching  of  fish  in  the  Red  river, 
the  boundary  between  Texas  and  Oklahoma. — 
CarroU  v.  State,  184  S.  W.  508. 

FORBEARANCE. 

See  Principal  and  Agent,  «=9lU.. 

FORCIBLE  ENTRY  AND.DETAINER. 

See  Judgment,  4=»747. 

I.  OIViJL  UABIXITY. 

<S=>6(2)  (Mo.App.)  Under  Rev.  St  1909,  f  7677, 
the  merits  of  the  plaintiff's  title  cannot  be  in- 
quired into  in  an  action  of  forcible  entry  and 
detainer,  and  admission  of  evidence  thereon  is 
error  unless  pertinent  to  the  issue  of  plaintitTs 
possession.— Underwood  v.  City  of  Caruthers- 
ville.  184  S.  W.  486. 

^=>35  (Mo.App.)  Instruction  in  action  of  forci- 
ble entry  and  detainer  held  erroneous  for  predi- 
cating   recovery    on   Insufficient   possession    by 


plaintiff.— TTnderwood  ▼.  CSty  of  Carutherwrllle, 
184  S.  W.  486. 

An  instruction  which  purported  to  cover  the 
entire  case  and  directed  verdict  for  plaintiff, 
without  requiring  a  finding  of  the  essential  ele- 
ments of  a  cause  of  action  for  forcible  entry 
and  detainer,  was  erroneous.— Id. 

FORECLOSURE. 

See   Chattel    Morteages,    «=>274;     Mechanics' 
Liens,  «=»260;    Mortgages,  «=»85a-64e. 

FOREIGN  CORPORATIONS. 

See  Corporationa,  «=363&-«61;  BaUroada.  «=» 
33 

FOREIGN  JUDGMENTS. 

See  Judgment,  «=>S18,  042. 

FOREIGN  LAWS. 

See  StatutM,  <=s>2a0. 

FORFEITURES. 

See  Insoranee,  «s»332i4-S3G,  755. 

FORGERY. 

See  Criminal  Law,  «=»372,  784. 
«=37(2)  (Tex.Cr.App.)  Under  Pen.  Code  1011. 
arts.  S^4-926,  929,  031,  033,  Rev.  St  1911.  arts. 
2760-2761,  Act  March  6.  1911,  the  county  su- 
perintendent who  drew  a  check  for  school  funds 
and  then  wrongfully  signed  the  name  of  the 
payee,  held  gnilty  ot  forgery.— Carrell  t.  State. 
184  S.  W.  217. 

<S=»I2(4)  (Tex.Cr.App)  Under  Pen.  Code  1011, 
arts.  924-926,  929,  931,  933,  the  county  super- 
intendent who  drew  a  check  for  school  funds. 
which  check  was  invalid  and  then  wrongfully 
signed  the  name  of  the  payee,  held  guilty  of 
forgery.— Carrell  v.  State,  184  S.  W.  217. 
4=729(3)  (Tex.Cr.App.)  An  indictment  charnng 
accused,  as  county  superintendent  of  piiblic 
schools,  drew  a  check  and  forged  the  name  of  the 
payee  is  insufficient,  in  the  absence  of  an  in- 
nuendo showing  that  in  drawing  such  check  he 
was  acting  in  his  official  capacity  as  county 
superintendent  of  public  instruction. — Garrdl  ». 
State.  184  S.  W.  217. 

4=^29(4)  (Tex.Cr.Apn.)  An  indictment  charging 
that  tne  defendant  knowingly  passed  a  check 
against  an  available  school  fund  with  a  forged 
indorsement  of  the  payee's  name,  which  did  not 
show  that  the  check  was  legally  drawn,  is  in- 
sufficient—CarreU  V.  State,  184  S.  W.  180. 

FORMER  JEOPARDY. 

See  Criminal  Law,  4s»177. 

FRANCHISES. 

See  Corporations,  4=>31. 

FRAUD. 

See  Arbitration  and  Award,  ^=304;  Bills  and 
Notes,  4=3620;  Building  and  Loan  Associa- 
tions, 4B326:  Corporationa,  4=3>80:  Dam- 
ages, 4=362,  210;  False  Pretenses:  Frauda- 
lent  Conveyances;  Judgment,  4=3443;  Lim- 
itation of  Actions,  4=337,  100;  Principal  and 
Surety,  4=338;  Reformation  ot  Instruments, 
4s>20:   Sales,  4s>38. 

X.  DECEPTION   OOirSTTTnTIHQ 

PBAPD,  AMP  ZXABJXJjrr 

TBEBEFOB. 

0=>I3(2)  (Tex.Oiv.App.)  That  defendant's  agent 
in  effecting  a  sale  of  land  honestly  bdieved  a 
well  drilled  would  produce  sufficient  water  to 
irrigate  the  land  will  not  prevent  plaintiff  fn>m 
recovering  damages,  the  representation  being  un- 
true.—Zavala  Land  &  Water  Ox  t.  Tolbeit,  ISi 
S.  W.  623. 
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«3»20  (Texdv-Apn;)  Plttntiff  ckan«d  with 
knowledge  of  the  talsit;  of  the  gtatements  of 
the  agent  of  defendant  loan  Bociotf  before  she 
acted  upon  them  in  the  making  of  a  loan  con- 
tract, Keld  to  have  no  action  for  damages  against 
the  society  for  the  agent's  alleged  fraud. — Na- 
tional Eqnitable  Soc.  of  Belton  t.  Camp,  184 
8.  W.  589. 

«=>22(1)  (Mo_&.pp.)  Defendant,  knowing  that 
in  making  a  loan  upon  a  security  by  trust  .deeds, 
plaintiff  relied  upon  his  representations  an'd  did 
not  investigate  the  value  of  the  secnrity,  could 
not  claim  that  plaintiff's  neglect  to  investigate 
was  the  proximate  cause  of  bis  loas. — ^Kennisb 
V.  SaSord,  184  S.  W.  923. 

H.  ACTIONS. 

(A)  Rishts  of  Action  sad  Detensea. 

4=935  (Mo.App.)  The  buyer  of  a  motion  picture 
theater  vrhose  vendor  was  guilty  of  fraud  did  not 
waive  the  fraud  by  leasing  the  outfit  to  a  third 
person.— Harmon  v.  Dickerson,  184  S.  W.  139. 

(B)   Parties  «Bd   Pleadlnc. 

«s»49  Cru.G!v.App.)  In  salt  against  loan  so- 
ciety if  treated  as  one  for  damages  for  deceit 
of  its  agent  inducing  plaintiff  to  enter  Into  a 
loan  contract,  plaindf!  held  not  entitled  to  re- 
cover, where  he  did  not  allege  and  prove  facts 
enabling  the  court  to  measure  his  damages.— 
National  £>iuitable  Soc.  of  Belton  v.  Carpen- 
ter, 184  STW.  685. 

(O  Brtdeaee. 

€=>50  (Tes.Clv.App.)  In  a  suit  to  recover  the 
sum  paid  to  the  defendant  loan  society  under 
an  agreement  for  a  loan,  plaintiff  had  the  bur- 
den of  proving  that  he  was  entitled  to  the  re- 
lief sought.— National  Equitable  Soc.  of  Belton 
V.  Dnnnington.  l&i  S.  W.  590. 
^=>58(1)  (MoApp.)  The  difficulty  of  proving 
fraud  does  not  dispense  with  the  necessity  of 
proof,  and  where  all  the  evidentiary  facts, 
when  properly  pieced  together,  enable  tne  court 
to  perceive  the  fraud*  the  showing  is  sutBdent. 
— Kennish  v.  Safford,  184  S.  W.  923. 
<S=>58(1)  (Tex.Civ.App.)  In  a  suit  to  recover 
the  sum  paid  to  the  defendant  loan  society  un- 
der an  agreement  for  a  future  loan  as  damages 
from  the  fraudulent  representations  of  its  agent, 
evidence  keld  insufficient  to  sustain  a  judgment 
for  the  plaintitF.— National  Bqnitable  Soc.  of 
Belton  V.  Dunnington,  184  S.  W.  5tX). 
^=>58(4)  (Tez.Civ.App.)  In  an  action  for  dam- 
ages  for  misn^prpsentations  in  effecting  a  sale  of 
land,  evidence  held  to  warrant  a  finding  that  the 
purchaser  did  not  rely  on  his  independent  in- 
vestigations, but  on  the  representations. — Za- 
vala Xand  &  Water  Co.  v,  Tolbert,  184  S.  W. 
523. 

(D)  Damacea. 

«=»59(1)  (MoJ^pp.)  The  buyer  of  a  motion  pic- 
ture theater  under  misrepresentations  that  the 
seller  had  the  ri^bt  to  assign  his  lease  and  as 
to  the  daily  receipts  of  the  show,  could  recover 
the  amount  paid  in  cash  and  on  his  notes,  with 
legal  interest  from  payment. — Harmon  v.  Dick- 
erson, 184  S.  W.  139. 

®=360  (Mo.App.)  The  buyer  of  a  motion  picture 
theater,  induced  thereto  by  the  misrepresenta- 
tions of  the  seller  as  to  his  right  to  assign  the 
lease  and  as  to  the  receipts  of  the  show,  could 
recover  the  benefit  of  his  bargain  as  an  dement 
of  damages,  in  addition  to  the  price  paid,  un- 
less the  loss  of  business  arose  from  the  buyer's 
lack  of  skill,  experience,  or  industry. — Harmon 
V.  Dickerson,  184  S.  W.  139. 

(K)  Trial,  Jadsment,  mad  Revlevr. 

«=364(1)  (Tez.Civ.App.)  In  a  suit  for  fraud  and 
false  representations,  where  there  was  ample 
evidence  to  sustain  plaintiff's  allegstions  there- 
of, and  to  show  that  he  suffered  damage,  the  is- 


sues were  for  the  Jur; 
— Vaden  v.  Bu(^,  IP 


Jer  proper  tnatructions. 

w.sis: 


€=>65(1)  (Mo.App.)  In  an  action  for  fraud  com- 
mitted by  the  seller  of  a  motion  picture  theater, 
instruction  on  damages  held  erroneous  as  fixing 
plaintiff's  success  with  the  show  as  the  only 
criterion  for  judging  what  the  receipts  should 
have  been  under  defendant's  representations. — 
Harmon  v.  Dickerson,  184  S.  W.  139. 

«=>65(1)  (Mo.App.)  In  action  for  fraudulent 
representations  as  to  value  of  trust  deeds  of- 
fered as  collateral  secnrity  for  loan  by  plaintiff, 
instruction,  permitting  plaintiff  to  recover  if 
defendant  did  not  join  the  conspiracy  at  first, 
held  not  objectionable,  as  broadening  the  issues 
tendered.— ICennish  v.  Safford,  184  S.  W.  923. 

£=>66  (Tex.Civ.App.)  In  an  action  for  damages 
for  misrepresentations  in  effecting  a  sale  of  land, 
finding  by  the  jury  as  to  the  actual  value  of  the 
land  held  warranted  under  the  evidence,  though 
not  in  accordance  with  the  exact  estimates  of 
the  parties.— Zavala  Land  &  Water  Co.  v.  Tol- 
bert, 184  S.  W.  528. 

FRAUDS,  STATUTE  OF. 

VI.  REAI.  PROPERTT  AND  ESTATES 
AND  INTERESTS   THEREIN. 

®S360(1)  (Tez.Civ.App.)  In  action  to  enjoin 
obstruction  of  alley  or  way,  testimony  of  plain- 
tiff as  to  grantor's  statement  that  he  wanted 
the  alley  kept  open  held  not  inadmissible  as 
seeking  to  establish  an  easement  by  parol. — 
Miles  T.  Bodenheim,  184  S.  W.  633. 
€=972(21  (Ark.)  A  parol  sale  of  growing  crops  is 
valid.— Stuttgart  Rice  Mill  Co.  v.  Reinqch,  184 
S.  W.  886. 

Vm.   REQinSITES  AND  SmFFICIENOY 
OF  WRITING. 

«=3ll8(4)  (Tez.Civ.App.)  Under  the  statute  of 
frauds.  Rev.  St.  art  3965,  agreement  for  sale 
of  realty  need  not  be  contained  in  one  instru- 
ment, but  may  take  the  form  of  telegrams,  if, 
read  as  one,  they  present  a  conduded  contract. 
— Longinotti  v.  McShane,  184  S.  W.  598. 

FRAUDULENT  CONVEYANCES. 

I.   TRANSFERS   AND   TRANSACTIONS 
INTAIiID. 

(O)  Property  sad  Rtshta  Traaaterred. 

®=947  (Tez.Civ.App.)  A  sale  by  one  formerljr  in 
the  jewelry  business  who  at  the  time  had  with- 
drawn therefrom,  and  who  had  mortgaeied  the 
goods  and  segregated  them  from  his  stock  in 
trade,  was  not  a  sale  in  the  "usual  course  of 
trade"  within  the  Bulk  Sales  Act. — Krower  v. 
Martin,   184    S.   W.   511. 

Where  goods,  having  been  segregated  from 
the  main  stock,  are  mortgaged  and  possession 
delivered  to  the  mortgagees,  the  Bulk  Sales  Law 
does  not  apply. — Id. 

The  Bulk  Sales  Law  does  not  apply  to  a  sale 
of  goods  segregated  from  a  stock  in  trade  by 
the  owner  who  was  formerly  a  merchant,  but 
who  at  the  time  of  a  sale  was  a  &rmer. — Id. 

(B)  CoBMlderatloa. 

®=395(5)  (Tex.Civ.App.)  Sabseqnent  creditors 
cannot  attack  a  gift  of  live  stock  to  the  wife  on 
the  ground  that  it  was  only  in  pursuance  of  an 
antecedent  agreement,  which  was  invalid,  where 
it  was  actually  a  gift  of  things  in  esse. — Amend 
V.  Jahns,  184  S.  W.  729. 

<F)  Coaddeallal  Relatloaa  of  ParUea. 

®=3 104(6)  (Ark.)  A  wife  whose  claim  to  per- 
sonal property  under  a  bill  of  sale  from  her  has- 
band  was  not  in  good  faith,  or  who  permitted 
him  to  hold  the  property  out  to  creditors  as  his 
own,  could  not  claim  it  as  against  such  creditors 
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who  miefat  enforce  their  dainn  by  exeentbni.— 
Bank  of  Almyra  v.  Laar,  184  S.  W.  89. 

n.  RIGHTS  AND  X.IABn.ITXBS   OF 
PABTUBS  AND  PUBOHASXaS. 

(A)   Origin*!  PsrUea. 

«=»I82(5)  (Tex.Clv.App.)  Purchaser  of  stock  of 
merchandise  not  complying  with  Balk  Sales  Law 
heU  constructive  trustee  for  crecUtora  to  extent 
of  merchandise  purchased. — Barcus  v.  Parlln- 
Orendorf  Implement  Co.,  1S4  S.  W.  840. 

(D)  Bona  Fide  Pnreliaaera  froBs   Orsntee. 

^s»l98  (Ark.)  Although  prior  conveyances  of 
property  may  have  been  made  to  defraud  cred- 
itors, tne  defendant,  having  no  knowledge  of, 
and  being  in  no  way  connected  therewith,  and 
having  no  knowledge  that  his  grantor  was  in- 
debted to  any  one,  would  be  protected  as  an  in- 
nocent purchaser  for  value. — Acker  v.  Devore, 
184  S.  W.  852. 

«=>I99  (Ark.)  Defendant's  title  under  a  deed, 
recorded  after  a  sheriff's  deed  not  directly  in 
line  of  his  title,  and  therefore  not  constructive 
notice  to  him,  was  superior  to  that  of  the  gran- 
tee under  the  sheriff's  deed. — Acker  v.  Devore, 
184  S.  W.  852. 

Mere  constructive  notice  of  a  sheriff's  deed 
and  a  quitclaim  deed  by  the  grantor  therenndsr 
is  insufficient  to  put  a  subsejiuent  grantee  on 
notice  of,  or  make  him  in  privy  wita,  convey- 
ances made  by  the  former  owners  to  deftand 
creditors. — Id. 

in.  B£MEI>I£8   OF  OREDITOB8  AND 
PXTRCHASERS. 

(B)  Remedlea    on     Civonnd    of    NnlUtjr    oi 
Transfer. 

«=>229  (Tex.CivjLpp.)  The  purchasers  from 
one  who  sells  without  compliance  with  the  Bulk 
Sales  Law  are  liable  in  garnishment  to  Us  cred- 
itors for  the  goods  or  their  proceeds  if  resold.— 
Mayfield  Co.  v.  Harlan  &  Harlan,  184  S.  W. 
813. 

(B)  Parties  and  Prooess. 

«=>255(1)  (Tex.Civ.App.)  In  creditor's  suit  on 
theory  that  note  was  delivered  in  trust  for 
payees'  creditors,  payees  who  had  transferred 
the  note,  held  necessary  parties.— Barcus  v.  Pai^ 
lln-Orendorf  Implement  Ca,  184  S.  W.  640. 

(K)  Disposition  of  Property  or  Proeeeds. 

«=»3I8  (Tex.Civ.App.)  S.  selling  in  violation  of 
the  Bulk  Sales  Law  to  M.,  and  M.  retielliug  to 
N..  and  taking  his  note,  S.'s  creditors  cannot 
subject  to  their  debts  both  the  note  and  the 
goods.— Mayfield  Co.  v.  Harlan  &  Harlan.  184  S. 
W.  813. 

e=>322  (Tex.Civ.App.)  One  who  in  making  a 
purchase,  void  because  in  violation  of  Bulk 
Sales  Law,  as  consideration  releases  the  seer's 
debt  to  him,  cannot  revive  it,  so  as  to  share 
with  the  seller's  other  creditors. — Mayfield  Co.  v. 
Harlan  &  Harlan,  184  S.  W.  813. 

FUNDAMENTAL  ERROR. 

See  Judgment,  «=9266. 

FUTURE  ADVANCES. 

See  Chattel  Mortgages,  «=922. 

GAME. 

See  Fish. 

«=>7  (Ark.)  Kirby's  Dig.  I  8618,  as  amended 
by  Laws  1905,  p.  126.  prohiUts  the  sole  of  wild 
ducks.— Crabtree  t.  State.  184  S.  W.  430. 

GARNISHMENT. 

See  Attachment:    Bzecntlon;  Vraudulent  Oon- 
veyances,  «=»22S. 


jxcT  'TO  »ah: 

®=»38  (Ark.)  A  debt  evidenced  by  a  negotiable 
certificate  of  deposit  is  not  subject  to  garnish- 
ment.— Union  State  Bank  of  Shawnee,  Okl.,  t. 
First  Nat  Bank  of  Huntsville,  Ark..  184  & 
W.  411. 

m.  KROtOEBSXHGS   TO  PBOCURE. 

4=»8I(1)  ^^^rk.)  Debt  merged  in  a  judgment  in 
one  state  is  not  subject  to  garnishment  in  an- 
other state.— Detroit  Fire  ft  Marine  Ins.  Co.  r. 
Stewart,  184  8.  W.  488. 

IV.  WRIT  OB  smasoira  AHD  hotice; 

SEBVXOBb  ANB  BBTUBN. 

<3=s>93  (Tex.CHvApp.)  Under  Rev.  St.  19U, 
arts.  276,  276,  284,  287,  writ  issued  to  garnishee 
held  faulty  and  calculated  to  mislead  the  gar- 
nishee.—Jones  Hardware  &  Fnmiture  Co.  t. 
Gunter,  184  S.  W.  842. 

VL  FBOOEEDINGS   TO   STTPPORT  OB 
ENFORCE. 

®=>I64  (Mo.App.)  In  garnishment  proceedings 
by  divorced  wife  of  city  salesman  of  gamisbee, 
evidence  held  sufficient  to  justify  finding  that 
the  garnishee  connived  to  defeat  the  wife's 
rights  by  employing  the  salesman  tbroujdi  an 
arrangement  to  pay  salary  in  advance. — Tnem- 
ler  T  St.  Louis  Coffee  &  Spice  Mills,  184  S.  W. 
1166,  1166 

«s»l72  (Ark.)  InstraetioM  that  the  jury  migfat 
find  against  the  garnishee  in  the  amount  of  his 
indebtedness  to  defendant  not  exceeding  the 
amount  of  plaintiff's  recovery  held  not  errone- 
ous, as  permitting  a  recovery  against  gamisbee 
for  more  than  he  owed. — ^Weatherly  v.  Stane, 
184  S.  W.  41. 

€=3l78  (Tex.Civ.App.)^  A  garnishee  having  ap- 
peared by  answer,  wmch  was  stricken,  no  eoto- 
mission  was  required  to  take  his  answer. — Jones 
Hardware  &  Furniture  Co.  v.  Gunter,  184  S.  W. 
342. 

Under  Rev.  St.  1011,  arts.  281.  292,  gamiahee 
corporation  which  without  willful  neglect  and 
through  oversight  failed  to  answer  writ  AeM  en- 
titled to  have  default  judgment  set  aside,  with 
permission  to  answer. — Id. 

IX.   OPERATION  ANB  BFFBCT  OF 

GARNISHMENT,  XUDCMEENT. 

OR  PATMBNT. 

$=»239(1)  (Ark.)  Judgment  in  garnishment  «t 
D.  as  debtor  of  S.  individually,  Is  not  res  judi- 
cata in  an  action  by  S.  as  trustee,  against  U., 
the  issues  being  different. — Detroit  Fire  &  Bia- 
rine  Ins.  Co.  t.  Stewart,  184  S.  W.  43& 

XI.  WRONOFVI.  GARHI8HMEHT. 

^=3250  (Tex.(Jlv.App.)  Damages  for  wrongfol 
garnishment  do  not  include  an  amount  loat 
through  inability  to  ship  cotton  aeed,  whereby 
the  garnishment  defendant  would  have  realiacn 
profits.— Stafford  ▼.  Patterson  A  IJekco,  184 
S.  W.  1095. 

GIFTS. 

See  Husband  and  Wife,  •8=»49^. 
a.  INTER  VIVOS. 

9=325  (Mo.)  A  parol  gift  of  land  does  not  en- 
title the  donee  thereto  unless  he  took  posaea^oa 
under  the  gift— KiUe  t.  Oooch.  184  S.  W.  1I5& 

GOOD  FAITH. 

See  Bills  and  Notes,  «s>407,  626;    Fraudulent 
Conveyances,  «3>198. 

GRAND  JURY. 

See  Indictment  and  Information. 

«s»IO  (Ark.)  The  entry  upon  the  record  of  tn* 

court,  instead  of  on  'the  judge's  docket,  of  an 
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order  direttiiic  the  sheriff  to  «immoiia  a  fpecfad 
grand  JU17  to  invegtigate  an  offense  committed 
or  discovered  after  discharge  of  the  grand  jury, 
vaa  a  sabst&ntial  compliance  with  the  statute. 
— Breysacher  t.  State,  184  S.  W.  433. 

Order  directing  sheriff  to  sammons  sDeclal 
grand  jury  held  valid,  though  designated  as  a 
scire  facias  instead  of  a  venire  facias. — ^Id. 

That  an  order  for  a  special  grand  jury  was 
directed  to  the  clerli  instead  of  the  sheriff  held 
BOt  to  invalidate  an  indictment  found  by  the 
grand  ^ry  which  was  properly  summoned. — Id. 

GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Prindpal  and  Surety.' 

ZI.   CONBTBTTCTIOH  AMD  OPKRATIOK. 

«=338(2)  (Tex.CiT.App.)  A  written  guaranty  of 
payment  for  merchandise  limited  in  amount 
held  a  continuing  one  which  rendered  the  guar- 
antors liable^  though  the  principal  had  paid 
more  than  the  amount  limited. — Woelfel  v.  Bo- 
tan  Grocery  Co.,  184  S.  W.  803. 

The  liabuity  under  a  guaranty  will  be  con- 
strued as  continuing  when  it  is  evident  the  ob- 
ject was  to  give  a  standing  credit  to  the  prin- 
cipal debtor  to  be  used  from  time  to  time. — Id. 

m.   DISCHARGE    OF    OUABANTOR. 

4=>6I  (Tex.Civ.App.)  One  who  signed  a  writ- 
tea  guaranty  expresaiy  authorizing  the  exten- 
sion of  time  for  payment  is  not  released  by  the 
taking  of  additional  security  as  a  consideration 
for  such  exten8ion.-~Wadfel  t.  Rotan  tirocei? 
Co.,  184  S.  W.  803, 

GUARDIAN  AND  WARD. 

See  Homestead,  4=981. 

II.  APPOnfTMEWT,    QUAI.IPIOATXON, 
AMD  TEMURE  OF  OUARDIAM. 

«s»(3(4)  (Mo.App.)  In  a  proceeding  to  have  a 

fuardian  appranted  tor  two  minors  under  Bev. 
It.  1909,  t  406,  proividing  for  guaidiaqship, 
evidence  that  their  lather  and  his  present  wife 
had  shown  good  character  since  their  marriage 
and  were  taking  good  care  of  the  minors  held 
to  support  a  verdict  that  the  father  was_  a  fit 
and  competent  person  to  act  as  guardian. — 
Perry  v.  Reed,  184  S.  W.  902. 

rv.   8AI.ES  AMD  OOMVETAMCES  ITM- 
OER  ORDER  OF  COURT. 

9=>8I  (Tex.Civ.App.)  In  the  absence  of  con- 
trary iiroof,  every  tact  necessary  to  support  the 
authority  of  the  county  court  to  make  an  order 
of  sale,  directing  a  guardian  to  sell  the  ward's 
land,  and  to  conlinn  the  sale,  must  be  presumed. 
— Finley  v.  Wakefield,  184  S.  W.  755. 
9=>98  (Tex.Civ.App.)  Payment,  by  the  buyers 
of  lands  of  minors  from  their  guardian,  in 
cash  instead  of  part  in  cash  and  part  by  note, 
held  a  consummation  of  the  sale  as  reported  to 
the  court  and  confirmed  by  It,  giving  the  pup- 
chasers  title. — Finley  v.  Wakefield,  184  S.  W. 
755. 

«=>I08  (Tex.Civ.App.)  Where  a  county  court 
ordered  the  sale  by  a  guardian  of  her  wards' 
lands,  such  sale,  and  its  confirmation,  passed 
title,  subject  only  to  the  payment  of  the  pur- 
chase money,  leaving  no  title  in  a  ward  or  her 
husband.— linley  v.  Wakefield,  184  S.  W.  755. 

HABEAS  CORPUS. 

I.  MATURE  AMD  OROUMDS  OF 
BEBIEDT. 

«=»22(^  (Mo.App.)  Where  a  special  judge  com- 
mitted petitioner  witliout  authority,  the  validity 


I  of  th«  ^MantiaD-  m»  be  detamlacd  on  Imbeas 
corpus.— Ex  parte  Fish,  184  S.  W.  479. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  *=»1029-1072 ;  Criminal 
Law,    «=»U66^-1173i    Homicide,    «=>340, 


341;   New 


<8=>27. 


HEALTH. 


See  Injunction,  «=»74;  Schools  and  School 
Districts,  «=»158. 

I.  BOARDS   OF  HEAI.TH  AMD  SAMI- 
TABT   OFFICERS. 

<Ss>6  (Ky.)  TTnder  Ky.  St  H  2049,  2065,  held, 
that  county  boards  <a  healut  may  exercise  the 
authority  conferred  upon  them  without  the  ad- 
vice or  consent  of  the  state  board. — Board  of 
Trustees  of  Highland  Park  Graded  Common 
School  Dist  >fov  46  v.  McMurtry,  184  STW. 
390. 

The  discretion  lodged  in  boards  of  health  in 
the  exercise  of  their  powers  will  not  b«  int»- 
fered  with,  unless  plainly  abused. — Id. 

n.   REOUI.ATIOMS  AMD  OFFEM8ES. 

«=>23  (Ky.)  What  shall  be  done  to  prevent  epi- 
demic and  how  it  shall  be  done  held  within  the 
discretion  of  boards  of  healtb,  though  they  can- 
not act  unreasonably  or  arbitrarily. — Board  of 
Trustees  of  Highland  Park  Graded  Common 
School  Dist.  No.  46  v.  McMurtry,  184  B.  W. 
390. 

HEARING. 

See  Appeal  and  Error,  9=9818. 

HEARSAY  EVIDENCL 

See  Criminal  Law,  «=>419,  420;  Bvidenoe,  «=> 
317. 

HEAT. 

See  Carriers,  «=»290,  320,  330. 

HEIRS. 

See  Descent  and  Distribution;  Wills,  €»S06. 

HIGHWAYS. 

See  Bridges;  Oounties,  *=»98,  161;  Mechanics' 
Liens,  ®=»34;  Municipal  Corporations,  4=3 
647,  648,  769-821;    RaUroads,  <8=»253. 

nr.  TAXES.  ASBESSMEMTS,  AMD 
WORK  OM  mOSCWATS. 

«=s>l29  (Ky.)  Ky.  St  {  430^,  authorizing  a  levy 
of  30  cents  for  highway  purposes  held  invalid 
in  so  far  as  it  authorizes  a  levy  in  excess  of  the 
20  cents  provided  for  by  Const  i  167a.— Cleary 
V.  Keper,  184  S.  W.  4. 

HOMESTEAD. 

See  Exemptions. 

X.  MATURE,  ACQXnSTTXOM,  AMD 
EXTBMT. 

(C)    Aeqnlsltlon  and  Bstobllahment. 

«=>56  (Tex.)  After  the  wife's  insanity,  the  hus- 
band may  abandon  the  homestead  and  in  good 
faith  acquire  a  new  one^— PiMce  ▼.  Gibson,  184 
S.  W.  602. 

(D)   Property   Constltntlav  Homeatead. 

^=»8I  (Tex.Civ.App.)  When  a  guardian's  sale 
of  land  to  husband  and  wife  was  confirmed  by 
the  county  court  the  title  vested  substantially 
in  the  purchasers,  who,  before  delivery  of  deeds 
by  the  guardian  and  a  ward,  acquired  such  an 
interest  that  they  could  impress  a  homestead 
upon  it.— Finley  v.  Wakefield,  184  S.  W.  755. 
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<B>  U»bIUtt«a   Bnrorecable   Asalmst 
Bomeatead. 

®=>96  ^ex.Civ^pp.)  A  purchase-money  note, 
Btipnlatintr  for  the  payment  of  attorney's  fees, 
creates  alien  upon  the  land  for  the  fees,  which 
cannot  be  defeated  by  the  subsequent  establish- 
ment of  a  homestead. — Finley  v.  Wakefield,  184 
S.  W.  755. 

Under  the  Constitution,  protecting  the  home- 
stead, except  for  the  purchase  money,  etc., 
original  purchase-money  note,  and  the  note 
renewing  it,  which  stipulated  for  attorney's 
fees,  the  latter  being  executed  subsequently  to 
the  fixing  of  the  buyers'  homestead  on  the  land, 
did  not  create  a  charge  for  the  fees  thereon. 
^Id. 

m.  BIGHTS   OF  8URVTVINO  HUS< 

BAND,  WIFE,  OHUJIBEH, 

OB  H£IBS. 

«=»l4r(l)  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  3422,  express  liens  on  homestead  give  way 
to  rights  of  widow,  unless  within  exceptions  in 
section. — Investors'  Mortgage  Security  Co.  v. 
Newton,  184  S.  W.  291. 

That  express  lien  was  created  on  land  before 
marriage  of  owner  does  not  affect  priority  of 
daim  of  widow  of  insolvent  to  homestead. — Id. 
4s>l42(l)  (Ark.)  A  minor  child,  inheriting  a 
homestead,  has  two  separate  and  distinct  es- 
tates in  the  homestead  existing  at  the  same  time 
and  incapable  of  merger,  namely,  homestead 
and  inheritance,  one  of  which  may  be  alienated 
and  the  other  reserved.^fihapard  v.  Mixon,  184 
S.  W.  399. 

Inheritors  of  a  homestead  from  their  mother, 
who  repudiated  their  father's  lease  and  sued 
the  lessee  for  rents,  could  recover  only  the  net 
rental  value  of  the  premises. — Id. 

The  rental  value  of  homestead  lands  inherited 
from  their  mother  by  children  who  repudiated 
their  father's  lease  thereof  and  sued  the  lessee 
for  rents  was  not  necessarily  to  be  determined 
by  ascertaining  the  gross  amount  of  the  rents 
received  by  the  father's  lessee,  but  the  amount 
so  received  afforded  some  evidence  of  the  rental 
value  of  the  land,  though  not  conclasive. — Id. 

In  an  action  by  children,  who  inherited  from 
their  mother  a  homestead  and  repudiated  their 
father's  lease  thereof,  to  recover  rents  from  the 
father's  lessee,  the  burden  was  on  plaintiffs  to 
offer  proof  of  the  net  rents  received  by  the  les- 
see, after  deducting  taxes  and  the  reasonable 
cost  of  necessary  repairs,  or  proof  of  the  rental 
value  regardless  of  the  amounts  actually  re- 
ceived.— Id. 

Inheritors  of  a  homestead  from  their  mother, 
who  repudiated  their  father's  lease  and  sued  the 
lessee  for  rents,  could  not  recover  the  full  rents 
received  by  him  where  he  had  made  necessary 
expenditures  for  repairs  and  taxes. — Id. 

In  an  action  by  inheritors  from  their  mother 
of  a  homestead  who  repudiated  their  father's 
lease  and  sued  the  lessee  for  rents,  evidence  held 
sufficient  to  warrant  the  chancellor's  iindini; 
that  the  true  rental  value  of  the  land  was  $106. 
—Id. 

<S=3l42a)  (Tex.Clv.App.)  Under  Kev.  St  1911, 
art.  3422,  express  liens  on  homestead  give  way 
to  rights  of  children,  unless  within  exceptions  in 
section. — Investors'  Mortgage  Security  Co.  v. 
Newton,  184  8.  W.  291. 

That  express  lien  was  created  on  land  before 
marriage  of  owner  does  not  affect  priority  of 
claim  of  children  of  insolvent  to  homestead. — Id. 
•&=»I43  (Ark.)  Under  Kirby's  Dig.  %  3902,  a 
widow  cannot  impress  any  lands  with  home- 
stood  character  or  abandon  the  homestead  as 
against  the  rights  of  tlie  minor  children. — ^Rus- 
sell v.  Suddoth,  184  S.  W.  842. 
€=»I46  (Ark.)  A  girl  over  18  can  convey  her 
interest  in  the  homestead  derived  from  a  de- 
ceased parent— Shapard  v.  Mixon,  184  S.  W. 
399. 

Under  the  Constitution,  providing  that  minor 
children  shall  enjoy  homestead  premises  wheth- 


er in  possession  or  not,  eonTejran«s  of  their  aep- 
arate  interests  by  two  of  three  minors  deriving 
a  homestead  from  their  deceased  mother  keU 
not  an  abandonment  givinir  the  other  a  right  of 
action  against  the  father's  lessee  for  rents. — Id. 
«s>l93  (Ark.)  Under  Kirby's  Dig.  f  734,  touch- 
ing passinf  to  the  grantee  of  a  grantor's  after- 
acquired  title,  where  a  husband  leased  his  de- 
ceased wife's  homestead  from  a  definite  date  to 
another,  the  decree,  in  his  children's  suit  to  re- 
cover rents,  extenduig  the  original  lease  to  make 
it  begin  on  the  date  of  the  expiration  of  tiie 
homestead  right  of  the  youngest  child,  hHd  im- 
proper.—Shapard  V.  Mixon,  184  S.  W.  399. 

▼.  PBOTECnOir  AHD  EHTOBCE- 
MEITT  OF  BIGHTS. 

«=>2I4  (Aric.)  The  btuden  is  on  idaintifEs  to 
prove  that  land  which  they  seek  to  recover  from 
the  purchaser  at  the  administrator's  sale  was 
in  fact  the  homestead  of  their  father. — Russell 
r.  Suddoth,  184  S.  W.  842. 

In  an  action  by  children  to  recover  the  home- 
stead of  thdr  father,  evidence  that  the  widow 
had  claimed  and  was  allowed  a  different  home- 
stead is  admissible. — Id. 

®:s>2l6  (Ark.)  An  instruction  held  to  mean 
that  the  widow  could  daim  the  homestead,  on 
behalf  of  the  childrm  and  have  it  set  aside,  not 
that  she  could  select  it  for  them  out  of  the  de- 
cedent's lands.— Russell  v.  Suddoth,  184  S.  W. 
842. 

HOMICIDE. 

See  Criminal  Law,  «e9507,  770,  775;  Libel  and 

Slander,  ^=»7. 

m.  MAHBLAVORTEB. 

£=>33  (Ky.)  To  constitute  the  crime  of  volun- 
tary manslaughter,  it  must  appear  that  accus- 
ed intentionaUy  killed  another  in  sudden  heat 
and  passion,  or  in  a  sadden  affray,  without 
previous  malice. — Curtis  v.  Commonwealth.  184 
S.  W.  1105. 

▼.  EXCnrSABLE  OB  JIT8TIFIABI.E 
HOmOtDE. 

9s>ll5  (Ky.)  To  justify  a  homicide  on  grounds 
of  self-defense,  it  must  appear  that  when  ac- 
cused committed  the  homicide  there  was  an  im- 
pending danger  or  there  appeared  to  him,  in  the 
exercise  of  a  reasonable  judgment,  to  be  an  im- 
pending danger. — Curtis  v.  Commonwealth,  l84 
S.  W.  1105. 

«s3>li8(2)  (Tex.Cr.AiH>.)  Where  one  armed  with 
a  shotgun  is  pursued  by  another  who  he  knows 
is  unarmed,  it  is  his  duty  to  retreat  or  to  use 
any  other  means  to  prevent  an  injury  to  him- 
self, rather  than  to  kill  the  pursuer. — lake  v. 
State,  184  S.  W.  213. 

VI.  mSICTMEHT  AMD  XNFOBXCA> 
TION. 

^=>I42(5)  (Ark.)  Evidence  in  homicide  ikeU  suffi- 
cient to  warrant  a  finding  by  the  jury  that  de- 
fendant and  deceased  were  as  well  known  by  the 
name  "Wood,"  used  in  the  indictment,  as  by 
their  true  name,  "Woods,"  preventing  a  fatal 
variance.— Woods  v.  State,  184  S.  W.  409. 

Vn.  EVIDEXCE. 

(B)  AiUniaalblUtr  In  OeaenU. 

®=>I56(1)  (Ark.)  In  a  prosecution  for  murder, 
testimony  calculated  to  cause  the  jury  to  be- 
lieve that  defendant  assaulted  deciedent  with 
malice,  there  being  nothing  to  show  that  de- 
cedent was  one  of  the  parties  whom  defendant 
sought  to  rebuke  and  chastise  for  wronging 
him,  was  inadmissible.— Breysacher  v.  State.  1^ 
S.  W.  433. 

(B)  'Welvht  aa<  SaMeteaer. 

«=s>244(l)  (Tex.Cr.App.)  Evidence  held  insaS 
dent  to  raise  the  issue  of  provolung  the  diS 
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cnlty  in  a  ptosecatidn  for  mnrder.— Lake  ▼. 
State,  184  S.  W.  213. 

<&=>250  (Tex.Cr.Apjj.)  Evidence  in  a  trial  for 
homicide,  Ae2d.  sufficient  to  sustain  a  conviction 
of  murder— Burkhalter  v.  State,  184  S.  W.  221. 
«=>253(1)  (Ark.)  Evidence  in  homicide  held 
sufficient  to  warrant  a  conyiction  of  murder  in 
the  first  degree.— Woods  t.  State,  184  S.  W. 
409 

Vm.   THIAL. 
(B)  (trncvtleiis  for  J-ary. 

^=>28l  (Tsi.Cr.App.)  Evidence  in  a  proeecn- 
tion  for  murder  held  to  justify  aubmission  of  the 
law  of  principals  where  defendant  stood  by  and 
knew  tfle  unlawful  intent,  but  failed  to  prevent 
the  commission  of  the  crime. — ^Lake  v.  State.  184 
S.  W.  213. 

evidence  in  a  pioeecution  for  mnrder  held  in- 
sulhcient  to  warrant  snbmission  of  the  issues 
whether  defendant  kept  watch  so  as  to  prevent 
interruption  of  the  one  committing  the  of^nse  or 
whether  he  procnred  arms  to  assist  in  the  com- 
mission of  the  offense  so  as  to  make  him  a  prin- 
cipal under  Pen.  Coda  1911,  arts.  75,  76.— Id. 

(C)  IiiBtra«tlona. 

^='293  (Ky.)  An  instruction  that  if  the  shoot- 
ins  was  accidental,  accused  should  be  acquitted 
held  not  warranted  by  the  evidence  and  prop- 
erly refused.— Cnrtls  v.  Commonwealth,  184  S. 

^300(13)  (Tenn.)  A  chartr«  as  to  self-defense 
after  mutual  combat  held  erroneous  as  denying 
the  right  to  such  defense  to  one  entering  the 
combat  without  intent  to  do  great  bodily  harm. 
—Gill  V.  State,  184  S.  W.  884. 
€=>309(3)  (Ky.)  Whwe  there  was  no  evidence  of 
any  quarrel  between  defendant  and  deceased,  or 
that  defendant  was  concerned  in  a  quarrel  be- 
tween deceased  and  another,  an  instruction  on 
manslaughter  is  not  necessary.— NicoU  v.  Com- 
monwealth, 184  S.  W.  386. 

X.  APPEAL  AXn  EBBOR. 

<^='^?SV  ,(Tenn.)  The  giving  of  a  charge  deny- 
ing self-defense  against  the  use  of  deadly  weap- 
on in  mutual  combat  AeW  prejudicial  under  the 
evidence.— Gill  v.  State,  184  S.  W.  864. 
<^340(2)  (Ky.)  Where  there  was  no  evidence 
of  self-defense,  a  verbal  inaccuracy,  in  an  in- 
struction on  self-defenae,  which  required  ac- 
cused to  be  guided  by  sound  judgment  instead 
of  a  reasonable  judgment,  was  harmleas.— Gur- 
tiB  V.  Commonwealth,  184  S.  W.  1105. 
<g=>340(4)  (Ky.)  A  slight  verbal  inaccuracy  in 
an  instruction  on  murder  is  harmless,  where  ac- 
cnsed  wag  convicted  only  of  voluntary  man- 
slanyhter.-rCurtis  v.  Commonwealth,  184  8.  W. 
llOo. 

That  an  instruction  on  voluntary  manslaugh- 
ter did  not  recite  that  the  killing  might  be  done 
in  sudden  affray  is  not  prejudicial  to  accused, 
who  waa  convicted  of  that  offen8e.~Id. 
«=>34l  (Ky.)  Failure  of  the  court  to  define 
"maUce"  and  "aforethought"  is  not  prejudicial 
to  defendant.— NlcoU  y.  Commonwealth,  184  S. 
W.  386. 

^=>348  (Ky.)  Where  there  waa  only  a  scintilla 
of  evidence  that  the  killing  was  unintentional, 
error  in  an  inatructionon  volnntary  manslaugh- 
ter, which  did  not  leqnire  jury  to  find  killing 
was  intentional,  heid  harmless  under  Or.  Code 
Prac.  i  340,  in  view  of  instruction  on  involun- 
tary  manslanghter. — Curtis   v.  Commonwealth, 
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See  Burglary. 


HUMANITARIAN  DOCTRINE. 

See  Railroads,  «=>390. 

HUSBAND  AND  WIFE. 

See  Abduction,  «=»!;  Adultery;  Death,  «=» 
88 ;  Divorce  ;  Dower ;  Evidence,  «=s>248 ;  Kx- 
ecutora  and  Administrators,  «=»182;  Fraud- 
ulent Conveyances,  ®=>G^;  Homestead,  €=» 
141-153;  Limitation  of  Actions,  «=»73;  Wit- 
nesses, «=>52-64. 

I.   KUTUAZ,  RIGHTS,  DUTTES,  AND 
LIABIXJTIE8. 

^»I0(1)  (MoApp.)  The  property  of  a  wife  in 
personalbr  is  not  affected  by  her  husband's  as- 
sertion of  ownership  therein  without  her  assent. 
— Strother  v.  McFarland,  184  S.  W.  483. 
<S=»25(6)  (Ark.)  In  suit  by  an  alleged  lender  of 
money  secured  by  mortgage  against  the  borrow- 
ers, in  which  the  creditors  of  the  alleged  lender's 
husband  intervened,  evidence  held  sufficient  to 
show  that  it  was  plaintifPs  money,  not  her  htis- 
band's,  which  was  lent.— Page  v.  Cockrum,  184 
S.  W.  405. 

m.  OOHVETAKOBa.  OOHTBAOTg.  Aim 

OTHER  TBAK8ACTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

<8=>49Vi,(8)  (Tex.Civ.App.)  WhUa  mere  brand- 
ing cattle  in  the  wife^s  name  is  insuSScient  to 
prove  gift  thereof  to  her  it  is  evidence  which 
may  l)e  considered  with  other  facts  to  show  a 
gift  of  the  increase,  as  well  as  its  proceeds.— 
Amend  v.  Jahns,  184  S.  W.  729. 

▼.  WIFE'S  SEPARATE  ESTATE. 
(A)  mtat  OoaatUalea. 

^:9|2I  (Mo.)  A  payment  for  property  by  a 
check  signed  by  the  husband  in  blank  on  a  de- 
posit in  his  own  name  of  his  wife's  money  is  a 
payment  by  the  wife.— Bajohr  v.  Bajohr,  184  S. 
W.  76. 

«=3l2l  (Tex.CivjLpp.)  Where  the  wife's  sepa- 
rate funds  were  used  in  making  a  cash  payment 
for  land,  the  husband,  giving  his  note  for  de- 
ferred i>aymenta,  taking  the  land  in  the  wife's 
name  under  her  agreement  to  pay  the  note,  the 
equitable  title  vested  in  her  as  against  the  8u1>- 
sequent  creditors  of  Uie  husband. — Amend  ▼. 
Jahns,  184  S.  W.  729. 

The  mere  fact  that  the  husband  mingled  the 
wife's  separate  money  with  his  would  not  defeat 
her  title  to  land  purchased  therewith. — Id. 

The  mere  fact  that  land  purchased  with  pro- 
ceeds of  the  wife's  separate  personal  property 
was  school  land,  and  the  purcliase  money  on  a 
deferred  i>ayment  waa  due  that  fund,  would  set 
affect  the  wife's  right  to  hold  it  in  severalty  if 
it  was  paid  for  from  her  funds. — Id. 
«=s>l3l(4)  (Tex.CivJk.pp.)  Where  the  wife,  to 
save  lands  from  execution  levied  by  the  hus* 
band's  creditors,  claimed  tbem  as  her  separate 
lands,  the  burden  was  upon  her  to  show  that 
the  land  was  paid  for  from  her  separate  funds, 
to  avoid  the  presumption  that  the  land  was 
community  property.— Amend  v.  Jahns,  184  S. 
W.  729. 

€=>I3I(7)  (MoAppw)  Where  a  husband  bought 
furniture  and  in  consideration  «f  an  unpaid 
balance  by  written  bill  of  sale  sold  the  fur- 
niture to  the  seller,  no  delivery  being  made, 
the  wife,  then  living  apart  from  the  husband, 
being  in  possession,  the  presumption  raised  by 
her  possession  was  that  title  was  in  her. — 
McICenzie  Carpet  Co.  v.  Lelfler,  184  S.  W.  905. 

In  a  contest  over  the  title  to  personalty  be- 
tween a  wife  and  her  husband  who  have  sep- 
arated, there  is  no  presumption  that  the  pos- 
session of  the  goods  is  in  the  husband,  and  the 
wife's  possession  will  be  presumed  to  be  in  her 
own  right. — Id. 

The  seller  of  furniture  to  a  husband,  suing 
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Ills  wif«  in  Kidevin  therefor  after  separation, 
had  the  right  to  rebut  Uie  presumption  of  title 
In  the  wife  artsing  from  her  posaesaion  of  the 
goods. — Id. 

«=!>I33(1).  (Tex.CiTApp.)  Evidence  heli  to 
show  that  certain  horses  were  of  the  separate 
estate  of  the  wife,  so  that  their  issue  and  pro- 
ceeds were  exempt  from  the  husband's  cred- 
itors.— Amend  ▼.  Jahns,  184  S.  W.  729. 
«=»I33(7)  (Tex.Civ_A.pp.)  Evidence  held  snffi 
dent  to  support  a  finding  that  the  husband  gave 
live  stock  and  its  increase  to  the  wife,  so  as  to 
defeat  the  lien  claim  of  the  husband's  creditors 
to  land  purchased  with  its  proceeds. — Amend  v. 
Jahns,  184  S.  W.  729. 

*=»l33'/2  (Tex.Civ.App.)  Evidence  ft«W  suffi 
cient  to  carry  to  the  jury  the  issue  whether  land 
claimed  by  the  wife  to  be  exempt  from  hus- 
band's creditors  was  her  separate  property. — 
Amend  v.  Jahns,  184  S.  W.  729. 

VI.  ACTIONS. 

«=»238(3)  (TeK.Clv.App.)  In  suit  on  a  note 
given  by  husband  and  wife,  purchasers  of  land 
at  guardian's  sale,  to  renew  tbeir  note,  securing 
the  advancement  of  the  purchase  price,  judg- 
ment hel4  improper  in  form  for  one  other  than 
personal  against  the  wife. — EHnley  t.  Wakefield, 
184  8.  W.756. 

TH.  COlCMUJIiTX  PROPERTT. 

«=>266  (Tex.Civ.App.)  The  husband  may  give 
or  convey  to  the  wife  community  property,  and 
thereby  make  it  her  separate  property,  when  it 
is  not  done  In  fraud  of  creditors,  and  such  a 
gift  is  good  against  subsequent  creditors  of  the 
husband.— Amend  v.  Jahns,  184  &  W.  729. 
«=>273(9)  (Tex.)  As  surviving  member  of  a 
marital  partnership,  a  husband,  on  death  or  in- 
sanity of  a  wife,  may,  to  pay  community  debts, 
sell  community  property  under  Vernon's  Sayles 
Ann.  Civ.  St  1914,  art.  3594,  without  giving 
bond  provided  for  on  administration. — Pierce  t. 
Gibson,  184  8.  W.  502. 

«3>276(6)  (Tex.Civ.App.)  Under  Act  Ang.  26, 
1856,  ii  2,  3,  7  (see  4  Gammel's  Laws,  p.  469), 
inventory  of  community  property  filed  with  au- 
thority of  surviving  wife,  though  not  signed  by 
her,  gave  her  authority  to  convey  title  to  com- 
jmunity  land. — Seaiey  v.  Mutual  Land  Co.,  184 
S.  W.  1073. 

IX.  ABANDONMSNT. 

«=s>302  (Mo.App.)  To  constitute  offense  of  wife 
abandonment,  criminal  intent  mnst  enter  into 
failure  to  support.— State  ▼.  Frederid,  184  8. 
W.  170. 

€=»304  (Mo.App.)  Husband  cannot  be  convicted 
*<  nousupport  while  wife  is  living  on  means 
furnished  by  him  or  proceeds  of  his  property 
left  in  her  possession.— State  v.  Frederid,  184 
S.  W.  170. 

4=>305  (Mo.App.)  Confession  of  wife  to  hav- 
ing had  illicit  relations  with  anotlier  before 
marriage,  casting  doubt  on  paternity  of  child, 
held  good  cause  for  husband   abandoning  her, 

Jreventing  it  being  an  offense  under  Rev.  St 
909,  i  4495,  as  amended  by  Laws  1911,  p.  193. 
—State  V.  Widner,  184  8.  W.  909. 

<I=33I3  (Mo.App.)  In  prosecution  of  husband 
for  abandonment  and  potisupport  it  is  incum- 
bent on  state  to  prove,  not  oiily  abandonment, 
but  subaetiuent  failure  to  provide  for  wife  with 
criminal  intent— State  v.  Frederici,  184  8.  W. 
170. 

In  prosecution  of  husband  for  abandonment 
and  nonsupport,  evidence  held  insuffidont  to 
show  that,  when  be  ceased  payments,  wife  was 
left  without  means  of  support,  or  that  he  had 
criminal  intent — Id. 

In  prosecution  of  husband  for  abandonment 
and  nonsupport ,  that  wife  exchanged  a  piano 
for  more  expensive  one  held  material. — Id. 

In  prosecutiaB  of  hnsbaod  lor  abandonment 


and  nonsupport,  bniden  is  on  state  to  aBtabUah 
every  element  of  offense.— Id. 

IDEM  SONANS. 

See  Namea,  Ss»16. 

IDENTITY. 

See  Abatement  and  Revival,  «=>& 

ILUEGITIMATE  CHILDREN. 

See  Bastard*. 

IMPEACHMENT. 

See  Arbitration  and  Award,  «=»78 ;  Witnessea, 
<S=>318-406.  ^^ 

IMPLIED  CONTRACTS. 

See  Contribtttion. 

IMPRISONMENT. 

See  Bail:   Habeas  Oorpua. 

IMPROVEMENTS. 

See  Constitutional  Law,  €=>290;  Mechanics' 
Liens;    Municipal  Corporations,  9=>279,  379. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  «=>96. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCRIMINATION. 

See  Embezzlement,  4=»42. 

INDEMNITY. 

See  Coivorations,  <8=9388,  484;  Guaranty; 
Principal  and  Santfi 

INDEMNITY  INSURANCE. 

See  Insurance,  9=>4S5. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  4=97 ;  Burglary ;  Criminal  Law, 
«ss»279,  1023,  1167;  Embeszlement,  «=>27- 
85;  False  Pretenses,  ^='32;  Forgery,  e=> 
29;  Grand  Jury ;  Homicide,  4=>1^ ;  Intoxi- 
cating Liquoia,  •s>205 ;  Larceny,  <s>40. 

m.  FOBBCAZi  REQUISITES  OW  IH- 
niOTMENT. 

€s>30  (Ky.)  No  discrepancy  between  the  accu- 
satory part  and  the  body  of  an  indictment  will 
be  fatal  to  the  snffideney  of  the  indietmrat 
unless  the  discrepancy  be  of  such  a  substan- 
tial and  material  character  as  to  be  misieading. 
— Hmry  V.  Commonwealth,  184  S.  W.  870. 

▼.  REQUISITES  AND  BUFFZCIEKCT 
OF   AOCUSATIOH. 

•a)4l  (Tex.Or.App.)  An  Indictment  for  larceny 
by' embeszlement,  alleging  that  the  accnaed  was 
agent  for  a  life  insurance  company  lawfully  do- 
ing bnaineaa  in  the  state,  was  equivalent  to  al- 
leging that  it  was  a  corporation;  the  act  regu- 
lating insurance  companies  being  a  eeneral  law 
of  which  the  courts  must  take  judicial  notice. — 
Meredith  v.  State,  184  8.  W.  204. 
«sall0(3)  (Tex.Cr.App.)  Indictment  under  stat- 
ute prohibiting  the  catdiing  of  fish,  except  by 
ho<dc  and  line,  alleging  in  terms  of  statute  that 
def«idant  caught  fish  in  neta  prohibited  there- 
by, held  sufficient— CatroU  v.  Sute,  184  S.  W. 
508. 

<S=>I  10(6)  (Ky.)  Indictment,  charging,  in  the 
words  of  Ky.  St  i  1158,  that  defendant  did 
"unlawfully   detain''   the.  female   "against  her 


Digitized  by  LjOOQ  l€ 


1263 


INDEZ-DIOBST 


lajsaeilott 


wOI"  for  pnrpose  of  carnal  knowledge,  Mi 
anfiSdent,  witbont  charging  detention  by  force. 
—Stark  V.  Commonwealth,  184  S.  W.  875. 

e=>  1 1 0(12)  (Mo.AppO  Information  for  violating 
Rev.  St.  1909,  i  4713,  relating  to  distnrbing  aa- 
aembly,  which  follows  language  of  statute,  is 
sufficient.— State  v.  Williama,  184  S.  W.  478. 
«=>1<0(13)  (iSo.)  An  information  held  sufficient 
to  charge  the  offense  of  "embezzlement,"  de- 
nounced by  Rev.  St.  1909,  i  4550,  setting  forth 
the  facts  constituting  the  offense  as  stated  in 
the  statute.— State  v.  McWilliams,  184  S.  W. 
06. 

«=>liO(30)  (Tex.Cr.App.)  Complaint  and  infor- 
mation charging  defendant  with  practicing  medi- 
cine without  complying  with  the  law  hM  suffi- 
cient and  following  the  law.— Oay  t.  State,  184 
S.  W.  200. 

<S=>I  1 1(1)  (Tex>Cr.App.)  Indictment  under  P«i. 
Code  1911,  art.  748,  prohibiting  prescribing  nar- 
cotic drugs  to  habitual  users  thereof,  need  not 
negative  that  tiie  drugs  the  physician  was 
charged  with  having  prescribed  were  given  as  a 
cure  for  the  drug  haMt— Fyke  v.  State,  184  S. 
W.  197. 


VI.  JOmSER  OF  PAKTIXS,  OFFENSES, 

AND  COUNTS.  DITFI.IOrr-S', 

AND  EIiEOTION. 

€=>I25(3)  (Ark.)  Under  Kirby's  Dif.  i  1689, 
an  indictment,  charging  defendant  with  obtain- 
ing by  false  pretenses  the  surrender  of  his  note 
and  chattel  mortgage  securing  it  and  inducing 
the  defrauded  person  to  sign  a  direction  to  sat- 
isfy the  mortgage,  charged  bnt  one  offense. — 
Judkins  v.  State,  184  S.  W.  407. 

«=3l25(3)  (Ky.)  An  indictment  for  unlawfully 
selling  intoxicating  liquors  contrary  to  Ky.  St 
f  2557,  held  not  duplicitous  as  also  charging 
furnishing  for  sale  contrary  to  section  2557b, 
subsection  2. — Frey  y.  Commonwealth,  184  S. 
W.  899. 

9=»12o(19)  (Mo.App.)  Information  charging  that 
defendant  disquieted  and  disturbed  assembly 
met  for  literary,  social,  and  religious  purposes 
by  making  noise,  by  rude  and  indecent  behavior, 
by  profane  discourse,  was  not  duplicitous. — 
State  V.  WilHams,  184  S.  W.  47a 

Vn.  MOTION  TO  QUASH  OB  DIS- 
MISS AND  DEMUKEUBK. 

<S=>I37(1)  (Tez.Cr.App.)  It  is  not  ground  for 
quashing  an  Indictment  for  perjury  in  defend- 
ant's suit  for  divorce  that,  because  of  hia  ac- 
tual residence  in  the  state  for  less  than  the 
statutory  period,  the  court  administering  the 
oatli  had  no  jurisdiction.— Laird  v.  State,  184 
S.  V.'.  810. 

<S=»I44  (Ky.)  t'nder  Cr.  Code  Prac.  §  243,  and 
Ky.  St.  I  12S,  the  circuit  jud^e  has  discretion 
to  sustain  or  overrule  a  motion  by  the  com- 
monwealth's attorney  to  dismiss  an  indictment 
for  felony.— Commonwealth  v.  Davis,  184  S.  W. 
1121. 


>I44  (Xenn.)  Misconduct  of  the  prosecuting 
log  attorney  in  accepting  employment  from  the 
prosecuting  witness  to  recover  damages  for 
the  homicide  is  ground  for  dismissal  of  the  in- 
dictment—Gill V.  State,  184  S.  W.  864. 


_  >I47  (Ky.)  Under  Ky.  St  S  1164,  punishing 
shopbreaking,  an  indictment  in  which  the  af 
legation  of  felonions  taking  is  insufficient  is  not 
demurrable. — Henry  ▼.  Commonwealth,  184  S. 
W.  870. 


>I50  (Tex.Cr.App.)  In  determining  the  valid- 
ity of  an  indictment,  the  court  must  necessarily 
take  its  allegations  as  true.— Carrell  v.  State, 
184  S.  W.  217. 


X.  CONVICTION  OF  OFFENSE  IN- 
CLUDED IN  CHARGE. 

^=»I89(2)  (Mo.App.)  An  information  for  felo- 
nious assault  will  support  a  conviction  of  com- 
mon assaiilt— SUte  v.  Brown,  184  S.  W.  1187. 
©=191X8)  (Ark.)  Carnally  knowing  a  female 
under  16,  prohibited  by  Kirby's  Dig.  {  2008,  is 
an  "included  offense"  of  rape,  as  defined  by  sec- 
tion 2005,  and  conviction  thereof  may  be  had 
under  an  indictment  for  rape  under  section 
2413,  permitting  conviction  of  lesser  Included 
offense  under  indictment  for  the  greater  offense. 
-Bose  V.  State,  184  S.  W.  60. 

INDORSEMENT. 

See  Bills  and  Notes.  <S=32S7-87a 

INFANTS. 

See  Adoption ;  Divorce,  9=>308;  Guardian  and 
Ward ;  Limitation  of  Actions,  «=972 ;  Negli- 
gence, e=>8B. 

m.  FBOPEBTT  AND  CONVETANCES. 

€=338  (Ky.)  In  aait  by  infant  by  his  father  and 
gnardian,  under  Civ.  Code  Prac.  f  489,  to  sell 
infant's  interest  in  a  large  tract  of  mineral  land 
likely  to  enhance  in  value,  where  it  appeared 
that  his  other  property  would  produce  suffi- 
cient for  his  immediate  need,  held,  that  there 
was  no  necessity  to  sell  the  interest. — Damron 
v.  Damron's  Guardian,  184  S.  W.  1129. 

The  chancellor  is  without  authority  to  sell  an 
infant's  realty  for  his  maintenance  and  educa- 
tion in  the  absence  of  evidence  of  inability  of 
his  parents  to  maintain  and  educate  him. — Id. 
<S=>39  (Ky.)  In  a  suit  under  Civ.  Code  Prac 
§  489,  to  sell  the  interest  of  an  infant  in  land, 
to  provide  for  his  maintenance  and  education, 
eviaence  held  insufficient  to  show  the  father's 
inability  to  support  and  educate  the  Infant. — 
Damron    v.    Damron's    Guardian,    184    S.    W. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Dlstribntion. 

INJUNCTION. 

See  Courts,  «=»480;  Intoxicating  Liquors,  ^» 
260,  275;  Limitation  of  Actions,  <e=»lll'; 
Schools  and  School  Districts,  iS=>lll. 

I.   NATUKE  AND   GROUNDS   IN   CffiN- 

EBAI.. 

(A)   Nat«ve  and  Forns  vt  Remedy. 

€=»7  (Tex.Civ.App.)  Where  the  assignee  of  a 
foreclosure  judgment  against  a  nursery  company 
in  the  hands  of  a  receiver  was  not  satisfied  with 
the  terms  of  the  order  of  sale,  requiring  the  land 
and  nursery  stock  to  he  sold  separately  and 
denying  its  right  of  hen  upon  the  stock,  its  rem- 
edy was  to  appeal,  and  not  to  buy  the  land  and 
then  enjoin  sale  of  the  stock. — Colonial  Land  & 
Loan  Co.  t.  Joplin,  184  S.  W.  537. 

(B)  Oronnda  of  Relief. 

«s>l6  (Tex.CiT.App.)  Vemon'a  Sayles'  Ann.  Civ. 
St  1014,  I  4643,  providing  when  injunctions 
may  be  granted,  gives  applicant  within  its 
terms  a  right  to  the  relief  irrespective  of  the  ex^ 
istence  of  a  legal  remedy. — Lane  v.  Kempner, 
184  S.  W.  1090. 

€=>I7  (Tex.Civ.App.)  The  remedy  of  plaintiffs, 
in  suit  to  enjoin  seizure  of  property  under  writ 
of  sequestration  issued  in  trespass  to  try  tiUe 
against  the  tenant  of  one  of  them,  to  permit  the 
sequestration  to  have  been  completed,  and  then, 
had  they  prevailed  in  their  suit  to  set  aside  the 
execution  sale,  to  have  brought   an   action  in 
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damages  for  loss  anstained  by  reason  of  the  ae- 
questration,  was  not  as  efficient  as  the  rem^ 
by  injunction.— Lane  v.  Kempner,  184  S.  W. 
1090. 

n.  gUBJIiGTS   OF  PROTECTION  AND 

RJFiUEF. 
(A)  Aotloas  and  Other  Lesal  ProceedlngB. 
«s>27  (Tex.CiT.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  §  4643,  relating  to  injunc- 
tion, owner  of  realty  held  entitled  to  wnt  of  in- 
junction enjoining  the  purchaser  of  the  property 
under  execution  sale,  and  the  sheriff  from  seiz- 
ing it  under  writ  of  sequestration  issued  m  a 
suit  in  trespass  to  try  title  in  which  the  purchas- 
er at  execution  sale  was  plaintiff  and  the  own- 
er's tenant  defendant— Lane  v.  Kempner,  184 
S.  W.  1090. 

(B)  Pabllo  omcera  and  Boards  and  Ma- 
nlelpalUIea. 

4s»74  (Ky.)  Courts  may  restrain  boards  of 
health  from  exerting  authority  not  within  their 
powers  or  not  needed.— Board  of  Trustees  _  of 
Highland  Park  Graded  Common  School  Dist 
Na  46  V.  McMurtry,  184  S.  W.  390. 

(»)   Personal   Rlsltts   and   Duties. 

«=>98(1)  (Mo.)  Libeled  party  who  sued  at  law 
and  recovered  judgment  uncollectible  o^ving  to 
libeler's  insolvency  is  entitled  to  enjoin  further 

Eublication  of  a  libel  of  like  import.— Wolf  v 
[arris,  184  S.  W.  1139. 

Where  a  party  libeled  joins  count  at  law  lor 
damages  with  count  for  injunction  to  restrain 
threatened  publication,  and  alleges  and  proves 
inadequacy  of  legal  remedy  on  account  of  li- 
beler's insolvency,  or  on  account  of  multiplicity 
of  suits,  the  court,  on  finding  by  jury  that  pub- 
lication was  libelous,  can  enjoin  continued  pub- 
lication.—Id. 

«=>98(2)  (Mo.)  Under  Const  1875,  art  2,  { 
14,  guaranteeing  freedom  of  speech  and  writ- 
ing, action  solely  for  injunction  will  not  lie  on 
behalf  of  physician  to  restrain  continued  publi- 
cation, by  his  deceased  patient's  father,  of  li- 
bels charging  malpractice.— Wolf  v.  Harris,  184 
S.  W.  1139. 

m.   AOTIOH8    FOB   IKJUIfOTXONS. 

«=9l30  (Ark.)  In  an  action  to  restrain  officers 
from  breaking  an  inclosure  to  open  an  alleged 
alley,  whether  plaintiff  was  wrongfully  withhold- 
ing ground  from  other  adjacent  owners  for  use 
as  an  alley  was  not  involved,  where  none  of  such 
other  owners  complained. — Balmat  v.  City  of  At- 
genta.  184  S.  W.  445. 

tV.   PREI,IMINABT  AND  nTTERIiOOU- 
TORT  INJITNCTIONS. 

(A)  Gronada   and  Prooeedlncs  to  Procnre. 

«s»l46  (Tei.Civ.App.)  Petition    Keld    to    show 

elaintiffs  cattle  were  not  subject  to  the  stock 
iw  (Rev.  Civ.  St  arts.  7271,  7272);  so  se- 
questration by  inspector  of  cattle  and  hides 
should  be  enjoined,  though  inspector  averred 
that  he  did  not  intend  to  proceed  against  cattle 
except  as  provided  by  law.— Harrell  v.  Holmes, 
184  S.  W.  285. 

«3>I46  (Tex.Clv.App.)  Under  Rev.  St.  1911, 
art  4649,  and  despite  Acts  34th  Leg.  (1st  called 
Seas.)  c.  7,  held,  that  a  temporary  injunction 
may  be  granted  on  a  verified  petition  alleging 
facta  sufficient  to  warrant  issuance  though  de- 
fendant filed  a  general  denial.— McAmis  v.  Gait, 
C.  ft  S.  F.  By.  Co.,  184  S.  W.  331. 
*=»I48(1)  (Tex.Civ.App.)  A  temporary  injunc- 
tion in  a  suit  to  restram  the  sale  of  horses  and 
cattle  levied  on  under  an  execution,  without  re- 
quiring a  bond,  was  void.— Marshall  v.  Spiller, 
184  8.  W.  286. 

€=9 1 52  (Tei.Civ.App.)  Where  the  evidence  in 
an  action  to  restrain  closing  an  alley  made  a 
case  of  probable  right  to  the  relief  sought,  it 


was  not  an  abase  of  the  trial  oonrt'a  discre- 
tion to  grant  a  temporary  injunction. — ^UUes  v. 
Bodenheim,  184  S.  W.  633. 

INSANE  PERSONS. 

See  Jury,  «=>33. 

XV.   OTJSTODT  AND  SUPPORT. 

«=>5I  (Tex.Clv.App.)  The  bond  given  to  sMore 
the  release  of  an  adjudged  lunatic  under  the 
void  act  of  1913  cannot  be  given  effect  as  a  com- 
mon-law bond  rendering  the  sureties  liable  for 
injuries  caused  by  the  lunatic— Loving  v.  Haiel- 
wood,  184  S.  W.  356. 

The  partial  failure  of  consideration  for  a 
bond  under  the  void  act  of  1013  for  the  release 
of  a  lunatic  renders  the  whole  bond  void. — Id. 

INSOLVENCY. 

See  Bankruptcy. 

INSPECTION. 

See  Master  and  Servant,  «=s>124. 

INSTRUCTIONS. 

See  Trial,  <8=»1»1-199. 

To  jury,  see  Criminal  Law,  $=>770-S29. 

INSURANCE. 

See  Corporations,  €=>661 ;  Embeudement,  9=> 
14,  22,  80,  38,  42,  48;  ExemptionB,  «=>3: 
Tender,  «=»28,  29;    Trial,  <3=>252. 

V.   THE   CONTRACT   IN   GENERAIk 

(A)  iratnre,  Reqnlsltes,  and  Talldltr* 

®=s>l30(3)  (Mo.App.)  A  printed  receipt  for  th« 
first  premium  on  a  life  policy  reciting  that  the 
applicant  was  insured  from  its  date,  if  accepted 
as  an  insurable  risk,  was  a  contract  of  tempo- 
rary insurance  from  that  date,  although  the  ap- 
plicant died  before  receiving  the  policy  which 
provided  for  a  larger  premium.- Kempf  t.  Eqni- 
teble  Life  Assur.  Soc  of  United  SUteo,  1S4  S. 
W.  133. 

(B)   Constractloa  and   Operatlom. 

«=>  146(2)  (Mo.App.)  Printed  insurance  con- 
tracts prepared  by  experts  in  any  respect  am- 
biguous or  capable  of  two  meanings,  most  be 
construed  in  favor  of  the  assured. — Kempf  r. 
Equitable  Life  Assur.  Soc  of  United  States,  1^ 
S.  W.  133. 

«=»  146(3)  (Tez.CSv.App.)  A  contract  of  insor- 
ance  will  be  construe!  strictly  against  the  in- 
surer and  liberally  in  favor  of  the  insoied.— 
ilOtna  Life  Ins.  Co.  v.  El  Paso  Electric  Ry.  Co., 
184  S.  W.  62& 


VX.  PREMIIIM8,  DUES,  AND   ASSESS- 


ES* 183  (Tex.CivjLpp.)  Failure  of  assured  un- 
der an  employer's  flabllity  policy  to  include  the 
salaries  of  its  manager  and  bookkeeper  in  re- 
ports to  the  insurer  of  compensation  paid  keU 
not  to  entitle  the  insurer  to  recover  preniunt! 
baaed  thereon.— Fidelity  ft  Casualty  Co.  t.  T^ler 
Cotton  Oil  Co..  184  S.  W.  304. 
«=>I86(2)  (Tex.Oiv.App.)  Whether  time  for 
payment  of  premiums  on  an  accident  policy  is 
of  the  essence  depends  on  the  wording  thereof, 
and  it  cannot  be  said  that  aa  a  matter  of  lav 
time  is  of  the  essence.— North  American  Ins. 
Co.  V.  Jenkins,  184  S.  W.  307. 
«=>I88(2)  (Tex.Civ.App.)  In  suit  by  an  em- 
ployer's liability  insurer  for  a  preminm,  erideni* 
held  sufBcicnt  to  support  the  finding  that  de- 
fendant rendered  true  statementa  ol  its  pay  n.iil 
in  compliance  with  its  policies,  and  paid  all 
premiums  from  it  under  the  policies.- Fidelity  J; 
Casualty  Co.  v.  Tyler  Cotton  Oil  Co..  1&4  S.  W. 
304.  ,  , 
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X.  ToxaeanvKB  ov  vox.iot  fok 

BBEACH  OF  PROMIBBOB'T  VTAB- 
BANTT,  OOVENAKT,  OB  OOHDmOlT 
STTBSEQUSirr. 

(B)   Mattera   Relatins  to  Propertr   •'  >>- 
tcreat    lasareA. 

<S=9332^2  [New,  toI.  13  Key-No.  Series] 

(Mo.App.)  Policy  of  burglary  insurance 
taken  out  by  owner  of  pool  hall  at  solicitation  of 
agent  who  was  a  frequenter  of  the  place,  where 
gambliDff  went  on,  AeU  not  invalid  aa  f or  a  sub- 
sequent Increase  of  hazard.— Guerlnger  t.  Fidel- 
ity &  Deposit  Co.  of  Maryland,  1S4  8.  W.  936. 
^=>334(2)  (Mo.)  Insured's  failure  to  comply 
with  watchman's  warrilnty  held  not  to  limit  the 
insurer  to  an  enforcement  of  the  penalty  pro- 
vided for  its  violation,  but  to  entitle  it  to 
forfeit  the  policy.— Frick  ▼.  Millers'  Nat  Ins. 
Co.,  184  S.  W.  1161. 

«:=>335(3)  (Mo.App.)  A  book  wherein  the  owner 
of  a  pool  hall  entered  the  amounts  of  money  tak- 
en in,  amounts  paid  out,  and  the  amounts  placed 
in  the  safe  each  day,  waa  a  compliance  with  bis 
policy  of  burglary  insorance  requiring  him  to 
keep  books  showing  the  money  on  hand. — Oner- 
Inger  t.  Fidelity  &  Deposit  Co.  of  Maryland, 
184  S.  W.  986. 

XI.  ESTOPPEX.,  WAXVEB,  OB  AOBBE- 

BfEHTS    AFFEOrriHO    BIGHT    TO 
AVOID  OB  FOBFEIT  POUCOT. 

€=s>387  (Mo.)  The  insurer's  express  waiver  of 
a  condition  relating  to  vacancy  and  its  consent 
that  the  insured  premises  Diignt  remain  vacant 
on  condition  of  the  insurer's  compliance  with 
a  watchman's  warranty  held  not  a  waiver  of 
compliance  with  such  warranty,  where  the  in- 
surer bad  no  knowledge  of  insured's  breach 
thereof.— Frick  v.  MUlers'  Nat.  Ins.  Co.,  184 
S.  W.  U61. 

^s>388(8)  (Mo.App.)  Letter  of  insurer  after  for- 
feiture of  policy  for  default  in  premium,  writ- 
ten without  any  knowledge  of  death  of  insured 
or  the  rights  of  an  assignee,  offering  to  assist 
insured  to  carry  the  policy,  held  not  a  waiver 
of  the  forfeiture. — Horstmann  v.  Capitol  Life 
Ins.  Co.  of  Colorado,  184  8.  W.  1164.  - 

XII.  BISKS    AKD    CAUSES    OF   Z.OSS. 
(C)  OnarantT  »Bd  Indemnity  iBsnranee. 

®=3435  (Tex.Civ.App.)  Under  employer's  liabil- 
ity policy  issued  to  plaintiS  street  railway  and 
to  an  engineering  company,  injury  to  plaintiffs 
employ^  while  engaged  in  repair  work  for  en- 
gineering company  through  negligence  of  plain- 
tiff's motorman  held  within  iu  terms. — ^^^tna 
Life  Ins.  Co.  v.  Bl  Paso  Electric  By.  Co.,  184  S. 
W.  628. 

Under  provisions  of  employer's  liability  policy 
issued  to  plaintiff  railway  and  to  an  engineering 
cumpany,  held,  that  it  was  immaterial  whether 
ac  employ^,  when  injured,  was  in  the  employ 
of  the  plaintiS  or  of  the  other  insured.- Id. 

XXn.  EXTENT  OF  I.OSS  AMD  XJA« 

BIUTT  OF  IHSUBEB. 
(B)  lBsar*BO«  of  Proyertr  Bad  Tltlea. 

9=9493  (Mo.App.)  The  question  of  total  or  par- 
tial loss  is  to  be  decided  by  the  present  condi- 
tion of  the  building  and  whether  It  has  lost  its 
identity  as  a  building,  rather  than  its  use  after 
being  repaired. — Brown  v.  Connecticut  Fire 
Ins.  Co.  of  Hartford,  Conn.,  184  8.  W.  122. 

(D)  lilfe  InanrBBoe. 

<e=35l5  (Tex.Civ.App.)  Under  Rev.  Civ.  St.  art. 
4742,  subd.  3,  provision,  that  if  insured  should 
die  from  heart  disease  within  one  year  from  its 
date  liability  would  be  limited  to  one-fourth  of 
principal  sum  named,  held  not  enforceable  and 
to  present  no  defense  to  claim  for  full  amount. — 
First  Texas  State  Ins.  Co.  v.  Bell,  184  S.  W. 
277. 


XIV.  XOTIOE  AXD   PBOOF  OF  LOSS. 

«=>539(1)  (Tex.Giv.App.)  Under  Rev.  St  1911, 
art.  5714,  provision  of  policy,  insuring  against 
sickness,  requiring  report  from  attending  phy- 
sician every  30  days,  held  void. — First  Texas 
State  Ins.  Co.  v.  HTemdon,  184  S.  W.  283. 


er  of  personalty  destroyed  by  fire  held  unable  to 
escape  liability  for  failure  of  insured  to  comply 
with  provision  of  policy  that  he  would  furnish  a 
certificate  of  the  magistrate  nearest  the  fire  as  to 
the  circumstances  and  the  loss;  there  bang 
no  question  as  to  the  good  faith  of  insured. — 
Sprbigfield  Fire  &  Marine  Ins.  Co.  v.  Nelms, 
184  S.  W.  1094. 

XVII.    PATXCEirr     ob     disoraboe. 

OONTBIBTmOV.  AXD  SITB- 

BOOATIOX. 

<&=3598  (TBx.CivJlpp.)  Under  employer's  liaMl- 
ity  policy,  insured  recovering  by  reason  of  Its 
payment  of  judgment  obtained  by  insured's  em- 

?Ioy6  held  entitled  to  interest  on  its  judgment 
rom  date  of  employe's  jud^ent  against  it, 
rather  than  from  the  date  of  its  payment  there- 
of.—iGtna  Life  Ins.  Co.  ▼.  El  Paso  Electric  By. 
Co.,  184  S.  W.  62& 

4t=>602  (Mo.App.)  In  an  action  on  a  policy  of 
burglary  insurance,  insurer  held  not  Uable  for 
penalty  for  vexatious  delay  in  payment  and  for 
attorney's  fee. — Gueringer  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  184  8.  W.  036. 

The  question  of  vexatious  refusal  to  pay  a 
policy  of.  insurance  is  ordinarily  a  quesbon  of 
fact  for  the  jiiry.— Id. 

xvm.  AonoHS  ox  pouches. 

«s>6IO  (Mo.)  Bev.  St  1909,  {  7042,  anthorisiBg 
service  on  superintendent  of  insurance  in  action 
against  foreign  companies,  held  valid. — Otdd  Is- 
sue Min.  ft  Mill.  Co.  v.  Pennsylvania  Fire  Ins. 
Co.  of  Philadelphia,  184  S.  W.  990. 

Rev.  St  1009,  f  7042,  aa  to  service  of  process 
on  foreign  insurance  companies,  held  not  nncon- 
•titational  on  theory  that  Legislature  could  not 
confer  jurisdiction  over  suits  on  contracts  made 
outside  the  state. — Id. 

Bev.  St  1009;  I  7042,  kM  not  nnconstttn- 
tional  as  authorizing  service  od  superintendent 
of  insurance  in  actions  against  ooinpanies  doing 
business  without  authority,  basea  upon  con- 
tracts made  in  other  states. — Id. 
<e=»627(2)  (Mo.)  Bev.  St  1009,  {  7042,  held  to 
authorize  service  in  action  against  foreign  in- 
surance company  doing  bufdness  in  the  state 
thereunder  on  contract  made  outside  the  state, 
on  the  snperintend^it  of  insurance.— Gold  Issue 
Min.  &  Mill.  Co.  v.  Pennsylvania  £^re  Ins.  Oo, 
of  PhiladelphU,  184  S.  W.  099. 
4=>640(1)  (Tex.Giv.App.)  In  action  onder  em- 
ployer's liability  policy,  held,  that  any  defense 
available  under  a  provision  of  the  policy  was  an 
aifirmative  defense   which  it  was  necessary  to 

Slead.— iEtna  Life  Ins.  Co.  v.  El  Paso  Electric 
ly.  Co..  184  S.  W.  62& 
®=>664  (Mo.)  In  action  on  insurance  policy,  ad- 
mission of  conversations  with  insurance  compa- 
ny's agents,  respecting  incumbrances  upon  the 
property  and  vacanc;^  of  the  property,  held  not 
error. — Gold  Issue  Min.  &  Mill.  Co.  v.  Pennsyl- 
vania Fire  Ins.  Co.  of  Philadelphia,  184  8.  W. 
099. 

®=»665(7)  (Mo-App.)  In  an  action  on  a  policy 
of  burglary  insurance,  evidence  held  sufficient 
to  show  that  notice  and  proofs  of  loss  were  given 
the  insurer. — Gueringer  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  184  8.  W.  936. 
«=a669(12)  (Mo.App.)  In  action  on  policy  of 
burglary  insurance,  instruction  htid  not  mis- 
leading or  to  authorize  jury  to  include  in  ver^ 
diet  any  loss  of  uninsured  watches  or  jewelry. — 
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■Ometiuget  t.  Fiddity  &  Depodt  Co.  of  Mary- 
land. ^  a  W.  936. 

XX.  annriTAi.  benefit  htsttrange. 

(A)  Corporation*  «n<l  Aavoclatlona. 

«=3689  Cl^enn^  Pub.  Acts  1905,  c.  480,  {  12, 
«nd  section  32,  regulating  beneficiary  associa- 
tions and  exemption  of  benefits,  etc.,  held  not 
ioTBlid.— Hamilton  Nat  Bank  y.  Amster,  Wi 
S.  W.  5. 

(B)  Tbe  Contrset  In  General. 

«s»7l9(l)  (Ark.)  Where  either  the  benefit  cer- 
tificate or  the  constitution  and  by-laws  provided 
for  future  changes,  changes  made  applied  to 
pre-existing  contracts. — Eminent  Household  of 
Columbian  Woodmen  v.  Hewitt,  184  S.  W.  62. 

(D)   Forfeiture  or  Suspension. 

«s»755(l)  (Tex.Civ.App.)  Where  the  policy  or 
benefit  certificate  provide*  for  termination  on 
failure  to  pay  premiums  or  dues,  withoutaffirm- 
ative  act  of  the  insurer,  conduct  of  the  insurer 
misleading  the  insured  to  his  expense  or  harm 
may  estop  the  insurer  from  asserting  forfeiture. 
—Lone  Star  Ins.  Union  v.  Brannan,  184  S.  W. 
691. 

Evidence  held  to  make  a  strong  case  against 
tbe  insurer  of  estoppel  to  plead  forfeiture  on 
account  of  acts  of  its  general  manager,  though 
conditions  of  the  policy  as  to  forfeiture  may 
have  been  self-executing. — Id. 
«=>755(2)  (Tex.Civ.App.)  Whether  the  local 
agent  of  an  insurance  company  was  authorized 
to  waive  the  forfeiture  provisions  of  the  policy 
Is  immaterial,  where  the  jury  found  that  the 

general  manager  waived  such  conditions. — Lone 
-tar  Ins.  Union  v.  Brannan,  184  S.  W.  681. 

fB)  Beneflolnrles  and  Beneflta. 

«s>789(l)  (Ark.)  Under  accident  certificate, 
insured  held  required  to  submit  to  examination 
by  insurer's  physician  and  to  furnish  X-ray 
pnotograph  with  proof  of  loss,  but  not  concluded 
by  fact  that  photograph  did  not  show  tbe  frac- 
ture claimed.— Eminent  Household  of  Colum- 
bian Woodmen  v.  Hewitt,  184  S.  W.  62. 
•3»790  (Tex.Ciy.App.)  Under  the  constitution 
of  a  brotherhood  enumerating  disabilitieB  giving 
a  member  right  of  recovery  on  his  beneficiary 
certificate,  and  providing  that  claim  for  any 
other  disability  is  addressed  merely  to  tbe  be- 
nevolence of  tne  brotherhood,  such  other  claim, 
being  rejected,  gives  no  ri^bt  of  recovery.— Bie- 
den  y.  Brotherhood  of  Bailroad  Trainmen,  184 
S.  W.  669. 

(B^  Actions  for  Benefits. 

«=98i9(4)  (Ark.)  In  suit  on  accident  certifi- 
cate, evidence  of  fracture  alleged  to  have  been 
sustained  held  to  support  a  judgment  for  the 
insured. — B>minent  Household  of  Columbian 
Woodmen  y.  Hewitt,  184  S.  W.  62. 


INTOXICATING  LIQUORS: 


See  Criminal  Law,  «s>112,  304,  816;    Indict- 
ment and  Information,  €=3126. 

m.   I^OAI.  OPTION. 

«=339  (MaApp.)  The  state,  «m  a  tarfal  of  a  yio- 
lation  of  the  local  option  law,  need  not  show  that 
notice  of  the  result  of  a  local  option  election  waa 
given,  but  the  fnct  that  notice  was  not  given  is 
a  matter  of  defense.— State  v.  EHiIton,  181  S. 
W.  93& 

VX.   OFFENSES. 

€=3l34  (McApp.)  Alcohol  Is  an  "Intoxicating 
liquor"  within  Rev.  St.  1909,  {  7222,  though 
not  specifically  mentioned  as  such<— State  v. 
Nioolay,  184  S.  W.  1183. 

<S=»I38  (Ky.)  Under  Ky.  St  S  25e9b.  sabsec  2. 
as  to  delivery  of  intoxicating  liquor  in  prohibi- 
tion territory,  knowledge  that  the  statement  re- 
quired on  tbe  package  is  false  is  an  essential  of 
the  crime. — Goodman  v.  Conunonwealth,  ISl  S. 
W.  876. 

Under  Ky.  St  f  2569b,  subsec.  2,  making  it  an 
offense  to  deliver  liquor  in  prohibition  territory 
knowing  that  the  required  statement  of  personal 
use  is  false,  such  knowledge  may  be  imputed  to 
one  who  has  not  obtained  of  the  consigns  a 
statement  that  the  liquor  is  for  personal  use,  or 
who  has  not  in  good  faith  rdied  on  Bucb  state- 
ment— Id. 

«s>l46(2)  (Ark.)  Under  Kirby's  Dig.  i  51.S3, 
as  to  soliciting  orders  for  liquors,  heU,  that  p»t 
of  offense  is  soliciting  of  orders  in  prohibited 
territory  and  the  prescribed  penalties  are  de- 
nounced against  liquor  dealers  whether  in  or 
out  of  the  state.— Uickey  v.  State,  184  S.  W. 
459. 

€=3 1 55(3)  (Mo.App.)  Where  a  physldan  wrote 
an  illegal  whiAy  prescription,  he  is  gnilty  of 
a  violation  of  Kev.  St  1909,  i  5784,  thongh 
tbe  prcsrription  as  written  wonld  not,  under 
section  C781,  protect  the  druggUt  who  filled  it 
—State  V.  Nicolay.  184  S.  W.  1183. 

Vm.   CRIBflNAX.  PR0BE01TTI0NS. 

<»s»206(2)  (Tez.Cr.App.)  Indictmott  for  selling 
intoxicating  liquors,  merely  alleging  that  local 
option  law  was  adopted  prior  to  its  presentment 
giving  no  date,  and  alleging  a  sale  subsequent 
tc  the  enactment  of  the  felony  statute  of  1911 
(Pen.  Code  1911,  art  597),  preaented  on  its  face 
a  felony  charge.— Barnes  v.  State,  184  S.  W. 
510. 

®=>23l  (Ky.)  In  a  prosecution  for  keeping;  in- 
toxicating liquor  for  unlawful  sale,  evidence  as 
to  intoxication  of  defendant's  visitors  held  ad- 
missible to  show  the  character  of  the  liquor.— 
Frey  v.  Commonwealth,  184  S.  W.  896. 
€=>23l  (Ky.)  In  a  prosecution  for  unlawfullj 
selling  intoxicating  liquor,  evidence  that  defend- 
ant's visitors  became  intoxicated  held  admissible 
to  show  that  the  liquor  sold  was  intoxicatins.— 
Frey  y.  Commonwealth,  184  S.  W.  889. 

®=>236(1)  (Mo.App.)  Evidence  held  not  suffi- 
cient to  sustain  a  conviction  for  storing  or  keep- 
ing intoxicating  liquors  contrary  to  Rev.  bt. 
11)09,  S  7227,  in  view  of  the  exception  contained 
in  section  722&— SUte  v.  Adams,  1&4  S.  W. 
922. 

<S=3236(7)  (Ky.)  Evidence  keM  aufficieat  to  show 
that  defendant  kept  tbe  intoxicating  liquor 
found  on  his  premises  for  the  purpose  of  sale. — 
Frey  y.  Commonwealth,  184  S.  W.  89& 

IX.   8EABCHES,  SEIZUBES.  AND  FOB> 
FEITUREB. 

€=3249  (Ky.)  A  search  warrant  held  sufficient 
to  charge  defendant  with  having  intoxicating  liq- 
uors in  his  possession  with  intent  to  sell  in  a 


INTENT. 

See  Contracts,  €=»147;  Criminal  Law,  $=>21; 
Deeds,  €=393 ;  Embezzlement,  €=35,  27  :  Evi- 
dence, €=3268,  461 ;   WiUs,  €=3439,  441. 

INTEREST. 

See  Appeal  and  Error,  €=358 :  Bills  and  Notes, 
€=3344;    Insurance,  €='598;    Usury. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENTION. 

See  Parties,  €=340. 

INTIMIDATION. 

See  Elections,  €=3234;  Executors  and  Adminis- 1  local   option*  county.— Frey  t.  Conuuoawealth. 


trators,  ®=369, 


1 184  S.  W.  896. 
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X.   ABATEMEirr  AND  IH JVKOTXOir. 

«=>260  (Ark.)  Under  Kirby's  Dig.  f  S133,  and 
Acts  1&15,  p.  406,  held  that,  where  defendant 
had  place  of  business  from  which  he  solicited 
ordfrs  for  liquors,  he .  was  maintaining  nui- 
sance which  the  circuit  court  had  power  to 
abate  by  injunction.— Hickey  ▼,  State,  184  S. 
W.  459. 

<S=>275  (Ark.)  In  suit  for  injunction,  evidence 
held  sufficient  to  support  finding  that  defendant 
had  place  of  business  in  Ft  Smith  from  which 
he  solicited  orders  for  liquor  house  in  Missouri. 
—Hickey  v.  State,  184  S.  W.  459. 

IRRIGATION. 

See  Waters  and  Water  Courses,  4=>264. 

JOINDER. 

See  Action,  «e=>40,  47 ;   Parties,  «=»25. 

JOINT  DEBTORS. 

See  (Contribution. 

JOINT  TENANCY. 

See  Tenancy  in  (Dommon. 

JUDGES. 

See  Jnsdces  of  the  Peace;   Mandamus,  4s»26~ 
11& 

I.   APPOINTMENT,      QUALIFICATION, 
AND  TENVBE. 

«=>6  (MoJkpp.)  A  member  of  the  bar,  improp- 
erly appointed  as  a  special  jndge  on  disqualifica- 
tion of  the  regular  judge,  is  not  a  de  facto  offi- 
cer, and  Us  acts  will  not  be  upheld  as  such. — 
Ex  parte  Fish,  184  8.  W.  479. 


n.   aPEOIAI.  OB  SUBSTITUTE 
JUDGES. 

«=>I4  {Mo.App.)  Bev.  St.  1909,  gS  8965,  5199, 
relating  to  the  selection  of  special  jud^s,  apply 
to  the  appointment  of  special  judges  in  the  St. 
Louis  court  of  criminal  correction. — Kx  parte 
Fish,  184  8.  W.  470. 

<S=>I6(1)  (Mo.App.)  Under  Rev.  St.  1909,  M 
3065,  olOO,  relating  to  appointment  of  special 
judges,  a  member  of  the  bar,  purporting  to  act 
as  a  special  judge  of  the  St.  Louis  court  of 
criminal  correction,  had  no  jurisdiction,  where 
the  record  showed  that  the  parties  were  unable 
to  Bfrree  on  his  selection.— Ex  parte  VUh,  184 
S.  W.  479. 

€=>I8  (MoJ^pp.)  Where  record  of  St.  Lotus 
court  of  criminal  correction  recited  that  the  par- 
tics  were  unable  to  agree  on  appointment  of 
si>eclal  jndge,  and  that  appointment  was  made 
by  oral  agreement  between  counsel,  the  recitals 
ore  conflicting,  and  appointment  caanot  be  up- 
held.—Ex  parte  Fish,  184  S.  W.  479. 

JUDGMENT. 

See  Execution;    Judicial  Sales. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  Judgments,  see  Appeal  and  Error. 

I.   NATUBE  AND  ESSENTIAIiS  IN 
OENEBAI,. 

«=35  (Tex.Civ.App.)  Where  a  domestic  judg- 
ment is  attacked,  it  is  necessary  to  determine 
whether  it  was  rendered  by  a  court  of  general 
Jurisdiction  over  the  subject-matter,  whether 
the  attack  is  direct  or  collateral,  whether  the 
evidence  is  apparent  on  the  face  of  the  record, 
and,  if  not,  whether  outside  evidence  is  compe- 
tent, and  whether  the  ground  of  the  attack  is 
one  which  goes  to  the  power  of  the  court  or  is 
a  matter  of  procedure.— Keeves  v.  Fuqna,  184  S. 
W.  «82. 


«s»l7(2)  (Tex.CSv.App.)  To  authorize  a  default 
judgment  the  sheriff's  return  must  show  serv- 
ice as  required  by  statute.— Miller  v.  First  State 
Bank  ft  Trust  Co.  of  Santa  Anna,  184  S.  W. 
614. 

iS=sl7(S)  (Tex.Civ.App.)  In  suit  to  foreclose  a 
vendor  s  lien,  amended  petition,  describing  the 
land  so  differently  from  the  original  petition  as 
to  describe  different  land,  set  up  a  new  cause 
of  action,  of  which  defendant  should  have  had 
notice  to  make  judgment  by  default  valid.— 
Gilles  V.  Miners^  Bank  of  Carterrille,  Mo., 
184  S.  W.  284. 

<8s»l7<9)  (Ark.)  The  omisdon  of  the  official  seal 
from  a  writ  of  summons  will  not  invalidate  a 
decree  based  on  service  of  such  summons.— 
OUver  T.  Routh,  184  S.  W.  843. 
«=»I7(10)  (Tex.Civ.App.)  Where  the  petition  or 
citation  lit  an  action  against  a  corporation  fail» 
to  direct  the  manner  of  service,  to  sustain  a 
default  Judgment  proof  of  proper  service  must 
be  made  wnea  jadgment  is  entered. — Miller  v. 
First  Sute  Bank  £  Trust  <3o.  of  Santa  Anna, 
184  S.  W.  614. 

IV.  BY  DEFAULT. 

(B)   Openlnar  or  Settlkc   Aside   DctaaM. 

«=>I43(1)  (Tex.Civ.App.)  Where  no  legal  serv- 
ice is  had  upon  defendants,  a  default  judgment 
may  be  set  aside  without  showing  a  sufficient 
excuse  for  failure  to  appear.— Miller  v.  First 
State  Bank  &  Trust  Co.  of  Santa  Anna,  184  S. 
W.  614. 

«=!>143(2)  (Tex.Civ.App.)  Where  a  default  judg- 
ment whtdb  is  not  void  is  sought  to  be  vacated, 
an  excuse  for  failure  to  answer  on  the  oricrinai 
suit  must  be  shown.- Hester  v.  Baskin,  184  8. 
W.  726. 

«=»I43(13)  (Tex.Civ.App.)  Motion  to  set  aside 
default  judgment  by  defendants,  arriving  at 
court  a  few  minutes  after  judgment  was  enter- 
ed, held  to  show  diligence,  and  hence  motion 
should  have  been  granted. — Miller  v.  First  State 
Bank  &  Trust  Co.  of  Santa  Anna,  184  S.  W. 
614. 

«s»  145(2)  (Tex.C!iv.App.)  To  set  aside  a  default 
judgment  the  motion  must  show  a  meritorious 
defense  as  well  as  a  sufficient  excuse  for  failure 
to  appear  and  answer.— Miller  v.  First  State 
Bank  &  Trust  Co.  of  Santa  Anna.  184  S.  W. 
614. 

Where  no  legal  service  is  had  upon  defendants, 
a  default  judgment  may  be  set  aside  without 
showing  a  meritorious  defense.- Id. 

<8=»l45f2)  (Tex.Civ.App.)  Where  a  default  judg- 
ment which  is  not  void  is  sought  to  be  vacated, 
facts  showing  a  meritorious  defense  must  be 
shown.— Hester  v.  Baskin,  184  S.  W.  726. 

9=3 1 48  (Ky.)  One  not  a  defendant  nor  succes- 
sor in  interest  of  a  defendant  in  an  action  in 
which  default  judgment  is  entered  may  not  pro- 
ceed under  Civ.  Code  Frac.  i  414,  to  secure  its 
retrial.— Honston  v.  Commonwealth,  184  S.  W. 
388. 

«=»I53(4)  (Tex.Clv.App.)  The  trial  court  prop- 
erly refused  to  consider  a  motion  to  set  aside  a 
default  judgment  rendered  at  a  previous  term. 
—Hester  v.  Baskin.  184  8.  W.  72& 

®=>i63  (Tex.Civ.App.)  On  motion  to  open  de- 
fault, held,  that  answer  filed  therewith,  though 
verified  on  information  and  belief,  might  be  con- 
sidered in  determining  whether  it  showed,  a 
meritorious  defense.— Miller  v.  First  State  Bank 
&  Trust  Co.  of  Santa  Anna,  184  S.  W.  614. 

<S=3|73  (Tex.Civ.App.)  The  trial  court,  which 
was  in  error  in  setting  aside  a  default  judg- 
ment after  term,  properly  vacated  the  order  on 
motion,  leaving  the  default  judgment  as  render- 
ed at  the  previous  term  stand  as  originally  en- 
tered.—Hester  V.  Baskin,  184  S.  W.  726. 
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VZ.   ON  TRIAZ.  OF  ISSUES. 

(B)   Partlen. 

^=9243  (Tez.Giv.App.)  In  creditor's  suit  to 
enforce  alleged  trust  for  benefit  of  creditors, 
held,  that  court  could  not  adjudicate  claims  not 
reduced  to  judgment,  the  debtors  not  being  par- 
ties.— Barcus  v.  Parlin-Orendorf  Implement  Co., 
184  S.  W.  640. 

(C)    Contormltr   to   ProeeiM,  PleKdliiKa, 
Proofs,  and  Terdiet   or  Plndinicn. 

9=9251(1)  (Tex.CiT.App.)  In  a  suit  for  breach 
of  contract,  where  plaintiff  pleaded  no  facta 
entitling  her  to  a  personal  judgment  against  a 
defendant,  though  the  evidence  showed  that 
he  was  personally  liable  to  her,  such  a  personal 
judgment  could  not  etaad.— Nails  ▼.  McQrill, 
184  S.  W.  275. 

4s»256(l)  (Tex.Civ.App.)  A  judgment  must  con- 
form to  the  pleadings  and  the  proof. — Angelina 
County  Lumber  Go.  t.  Hines,  184  S.  W.  596. 
«=3256(1)  (Tex.Civ.App.)  In  suit  by  realty  bro- 
kers for  breach  of  a  landowner's  undertaking 
to  give  them  exclusive  right  to  sell  for  a  spec- 
ified time,  judgment  for  defendant  held  sup- 
ported by  two  findings  of  fact,  denominated 
conclusions  of  law,  though  the  finding  that  the 
owner  had  not  contracted  with  plaintiffs  was 
inconsistent  with  another.— Osborne  &  Beck  v. 
Sanders,  184  S.  W.  1101. 
«s>256(2)  (Tex.Civ.App.)  It  is  fundamental  er- 
ror for  judgment  to  be  rendered  on  answer  of 
jury  which  is  not  responsive  to  issue  without 
which  there  is  no  basis  for  judgment.— Indiana 
Co-op.  Canal  Co.  v.  Gray,  184  S.  W.  242. 
9=>256(5)  (Tex.Giv.App.)  In  suit  by  assignee  of 
a  bank  which  guaranteed  collection  against  it 
and  its  debtor,  entry  of  judgment  for  plaintiff 
against  the  debtor  on  verdict  finding  for  plain- 
tUC  against  the  bank  and  further  finding  for 
the  bank  against  the  debtor  held  proper.— 
Carver  Bros.  v.  Merrett.  184  S.  W.  741. 

IX.  oPEHnro  OR  vaoatiko. 

«B»342(1)  (Ky.)  Under  Civ.  Code  Prac.  f  618, 
a  motion  by  one  not  a  party  to  the  action  in 
which  a  judgment  was  rendered,  to  vacate  the 
judgment  and  file  an  answer,  cannot  be  treated 
as  an  application  for  the  vacation  of  a  judg- 
ment after  the  term. — ^Houston  v.  Common- 
wealth, 184  S.  W.  388. 

^»388  (Tenn.)  On  a  bill  to  clear  up  title,  a 
decree  for  a  defendant,  finding  him  to  be  the 
owner  in  fee  of  part  of  the  land  involved,  after 
the  term  at  which  it  was  entered  became  final, 
and  the  court  could  not  vacate  or  modify  it 
without  notice  and  such  proceedings  as  would 
give  it  jurisdiction  anew. — Stearns  Coal  &  Lum- 
ber Co.  V.  Patton,  184  S.  W.  855. 

X.  EQTTITABrE  REZ.IEF. 
(A)  Nature  of  Remedy  and  Grunnda. 

4s>403  (Tex.Civ.App.)  Equity  will  not  set 
aside  judgment  where,  after  rendition,  there 
was  a  compromise  and  settlement,  and,  in  vio- 
lation thereof,  execution  issued  and  judgment 
was  satisfied  by  sale  to  a  third  person;  the 
remedy  then  being  by  an  action  at  law  for 
damages  for  the  wrongful  taking. — Steger  Lum- 
ber Co.  V.  McSwain,  184  S.  W.  292. 
4s»435  CTei.Giv.App.)  A  party  prevented  from 
prosecuting  his  suit  or  making  his  defense  by 
mistake  can  bring  an  equitable  action  after  close 
of  term  to  reopen  and  dispose  of  the  case  on  its 
merits.— Hester  v.  Baskin,  184  S.  W.  726, 
«=»443(1)  ■  (Tex.Civ.App.)  A  party  prevented 
from  prosecuting  his  suit  by  fraud  can  bring  an 
equitable  action  after  the  close  of  the  term  to 
reopen  and  dispose  of  the  case  upon  its  merits. — 
Hester  v.  Baskin,  184  S.  W.  726. 
«=s>443(3)  (Tex.Civ.App.)  A  party  prevented 
from  making  his  defense  by  fraud  can  bring  an 
equitable  action  after  the  close  of  the  term  to 


reopen  and  dispose  of  tike  case  on  Us  nerits.— 
Hester  v.  Baskin,  184  S.  W.  726. 

XI.  OOIXATERAI.  ATTACK. 

(B)  Groande. 

«=3494  (Tex.Civ.Ai^.)  CSiattel  mortgagee  held 
neither  party  nor  privy  to  action  to  enforce  lien 
on  property  of  mortgagor;  hence  he  may  eel- 
laterally  attack  the  judgment  by  evidence  de- 
hors the  record.— Ferrell-Michael  Abstract  & 
Title  Go.  V.  McCormac,  184  8.  W.  1081. 
<8=>495(1)  (Tex.Civ.App.)  Upon  collateral  at- 
tack on  a  judgment  of  a  domestic  court  it  will, 
where  the  action  was  within  the  court's  Ken- 
eral  ;jurisdiction,  be  presumed  that  the  neces- 
sary jurisdictional  facts  existed,  though  they  do 
not  appear  of  record. — Ferrell-Michael  Abstract 
&  Tide  Go.  V.  McCormac,  184  S.  W.  1081. 
«=»50l  (Ark.)  A  judgment  foreclosing  the  vai- 
dor's  lien  will  not,  on  collateral  attack,  be  set 
aside  save  for  fraud,  and  proof  of  facts  showing 
it  was  erroneous  does  not  warrant  vacatiMi.— 
OUver  V.  Routh,  184  S.  W.  843. 

XIH.  MXBaSB  AMD  IBAB  OF  CAUSES 
OF  ACTION  AXS  DEFBHSES. 

(A)  Jodcmenta  Operative  aa  Bar. 

9=3568  (Tex.Civ.App.)  Judgment  by  defanlt  for 
the  payee  suing  on  a  note,  when  made  final,  is  a 
bar  to  suit  by  tlie  maker  to  cancel  the  note  for 
fraud. — Cattlemen's  Trust  C^o.  v.  Blasinnme, 
184  S.  W,  574. 

(B)   Caasea  of  Aetloa  and  Defeaaea  Merc- 
ed«  Barred,  or  Concluded. 

<8=>585(2)  (Tex.Giv.App.)  Judgment  by  default 
for  the  payee  in  an  action  on  a  note  is  not  a 
bar  to  a  suit  by  the  maker  to  avoid  another 
note  on  the  ground  of  fraud  in  the  contract  un- 
der which  both  notes  were  given. — Cattlemen's 
Trust  Co.  V.  Blasingame,  184  S.  W.  574. 
9=>588  (Mo.)  In  an  action  in  equity  for  the 
partition  of  land,  a  former  judgment  in  an 
action  between  tbe  same  parties  and  sedcing 
the  same  relief,  but  urging  different  grounds. 
was  conclusive  upon  a  plea  of  res  adjudicata. 
— Ogden  V.  Auer,  184  S.  W.  72. 
9=9589(2)  (Tex.CiT.App.)  The  assignor  of  an 
account  could  not  recover  thereunon,  and  also 
for  a  tort  growing  out  of  the  same  transac- 
tion ;  as  it  would  constitute  a  double  recovery. 
—Carver  Bros.  v.  Merrett,  184  S.  W.  741. 

XIV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(A)  JadKiaeata   Ooaolaalve   Im  Oeaeral. 

9=»645  (Mo.)  Judgment  in  a  law  action,  in- 
volving the  same  parties  and  subject-matter, 
wherein  equitable  defenses  might  have  been  in- 
terposed, i»  res  judicata  against  defendant  on 
such  equitable  defenses  in  a  later  action,  wheth- 
er they  were  pleaded  and  adjudicated  in  the  first 
action  or  not.— WUliams  v.  City  of  Hayti,  1S4 
S.  W.  470. 

(B)   Peraoaa  Coacladed. 

€=>675(2)  (Tex.Civ.App.)  Bank,  to  which  note 
was  delivered  as  collateral  security,  which  re- 
turned it  to  the  pledgor  that  suit  might  be 
brought,  one  of  the  bank's  attorneys,  prosecot- 
ing  the  suit  to  judgment,  held  bound  by  the 
judgment  rendered.— Finley  v.  Wakefield.  IM 
S.  W.  765. 

«=s>682(3)  (Mo.)  Judgment  in  suit  to  quiet  ti- 
tle by  heirs  of  the  grantor  of  land  dedicated  to 
defendant  city  for  courthouse  purposes  is  res 
judicata,  in  a  later  action  by  the  pardiasers  at 
partition  sale  of  the  interest  of  such  heirs, 
against  the  city  on  the  same  issues. — Willianu 
V.  City  of  Hayti,  184  S.  W.  470. 
^9702  (Mo.)  An  unippealcd  judgment  in  dis- 
trict court  in  prior  suit,  wherein  the  predefrs- 
sors  of  the  present  plaintifb  were  detendaat^. 
the  plaintiffs  therein  bang  pnwertr,  owners  and 
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dtixens  of  the  presmt  defendant  eUy,  the  iasne 
in  both  suits  being  the  title  to  certain  land,  is 
rea  jndicata,  and  works  estoppel  by  judgment 
against  the  city  in  the  later  action. — Williams 
T.  City  of  Hayti,  184  S.  W.  470. 
®=»707  (Ky.)  The  rights  of  persons  not  parties 
nor  daiming  under  parties  to  a  judgment  are 
not  affected  thereby.— Houston  t.  Common- 
wealth, 184  S.  W.  388. 

4=3712  (Tex.Civ.App.)  In  suit  against  warrantor 
on  his  covenant,  record  of  suit  between  his  ven- 
dee and  third  party  involving  title  conveyed,  to 
which  warrantor  was  not  a  party,  held  not  ad- 
missible to  show  recovery  under  a  paramount  tl- 
Ue.— Miles  v.  Bodenheim,  184  S.  W.  633. 

(D)   Jadarwents    la    Partlevlmr    Clsaaea    of 
Actioaa  aad   Proceedtaya. 

<&=>747(6)  (Ark.)  Under  Kirbv'a  Dig.  i  3648.  a 
judgment  in  an  action  of  anlawful  detainer  is 
not  an  adjudication  as  to  title  precluding  sub- 
sequent action  of  ejectment.— Williams  v.  Prio- 
leau,  184  S.  W.  847. 

XV.  XiiEir. 

€=3768(1)  (Ark.)  A  judgment  in  one  county  is 
not  a  lien  against  land  in  another,  where  no 
copy  waa  filed  for  record  in  tiie  comnty  of  the 
situs  of  the  land  and  the  sheriff  failed  to  com- 
ply with  Kirby's  Dig.  M  5149-S154,  inclusive, 
providing  procedure  for  perfecting  such  liens. 
—Acker  v.  Devore,  184  8.  W.  852. 
«=>787  (Ter.Civ.App.)  Lien  of  jndgment  re- 
covered against  grantor  between  execution  of 
deed  .containing  erroneous  description  and  exe- 
cution of  correction  deed  held  not  to  attach 
to  the  land,  as  the  first  deed  passed  title. — 
Gauss-Langenberg  Hat  Co.  ▼.  AJlums,  184  S. 
W.  288. 

XVn.  FOREIGN  XODOMEVTS. 

«=>8I8(1)  (Tez.Civ.App.)  Judgment  of  a  court 
of  foreign  jurisdiction  can  be  collaterally  at- 
tacked tor  want  of  jurisdiction  by  parties  or 
privies,  even  by  evidence  dehors  the  record. — 
Ferrell-Michael  Abstract  &  Title  Co.  v.  Mc- 
Cormac,  184  S.  W.  1081. 

XVIXX.  A8SIOIIM£irr. 

«=>846  (Ark.)  Surety  on  bond,  who  had  obtain- 
ed judgment  for  contribution  against  a  cosurety 
who  had  discharged  a  jndgment  against  the  prin- 
cipal and  talcen  an  assignment  thereof  as  against 
subsequent  asaignee  of  jodgmeot,  held  entitled 
to  enjoin  its  collectioD,  thereby  in  effect  enforc- 
ing his  judgment  for  contribution.— Thorsen  v. 
Poe,  184  S.  W.  427, 

^3>847  (Ark.)  The  assignee  of  a  judgment  takes 
it  subject  to  all  the  equities  and  defenses  exist- 
ing between  the  parties  thereto. — Thorsen  y. 
I'oe,  184  S.  W.  427. 

XIX.   SU»PEHgIOH.  EKFOROEaCElfT. 
AND  REVIVAI.. 

«S=3866(2)  (Tex.)  In  analogy  to  Rev.  St.  1911, 
art.  5696,  action  to  recover  upon  judgment  on 
which  execution  issued  within  a  year,  brought 
more  than  10  years  after  the  issuance  of  such 
execution  held  barred  by  the  10-year  statute 
of  limitations. — Dupree  v.  Oale  Mfg.  Co.,  184 
S.  W.  184. 

XXI.  ACTIONS  ON  JUDOMENTB. 

(B)  ForelKa  JadKnteats. 

«=3942  (Mo.)  Proof  of  judgments  entered   by 

the  clerk  in  vacation  in  another  state,  being  of 
statutory  origin,  does  not  import  validity,  and 
cannot  be  aided  by  presumption,  under  Bev.  St. 
3909,  I  1836.— Schroeder  v.  Edwards,  184  S. 
W.  108. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  «=3301;  Evidence,  €=»5-35. 


JUOrCIAL  SALES. 

See  Execution,  «s9216-268:  Executors  and  Ad- 
ministrators, ®=3348;  Judgment,  ^=3682; 
Mortgages,  4=3546. 

4=>47  (Mo.App.)  Orders  on  which  a  voidable 
judicial  sale  was  based  cannot  be  collaterally 
attacked  in  an  action  for  breach  of  warranty 
by  a  subsequent  grantee  who  purchased  before 
the  voidable  sale  was  set  aside  in  proceedings 
to  which  the  grantee  was  not  a  party. — Githens 
V.  BarnhUl,  184  S.  W.  145. 

JURISDICTION. 

See  Appeal  and  Error,  (&=>185,  493,  782,  1217 ; 
Bankruptcy ;  Courts;  Elections,  4=3275 ; 
Executors  and  Administrators,  9=3l3;  Gar- 
nishment, 4=381 ;  Guardian  and  Ward,  4=> 
81 ;  Judgment,  4=3494,  495,  818 ;  Justioes  of 
the  Peace,  4=338^-58:   Prohibition. 

JURY. 

See  Appeal  and  Error,  4=>218;  1045,  lOOB; 
Criminal  Law,  4=>857:  Grand  Jury;  Trial, 
4=3l3(W66,  804. 

H.  BIOHT  TO  TKIAI.  BT  J1TBT. 

4=>I9(1)  (Tex.Civj^pp.)  Const,  art.  1,  <  16, 
guaranteed  the  right  to  trial  by  jury  in  liinacy 
proceedings.— Loving  v.  Haselwood,  184  S.  W. 
355. 

4=>29(2)  (Tex.Cr.App.)  The  provinon  that  the 
defendant  cannot  waive  a  jury  in  a  felony  case 
means  that  be  cannot  waive  trial  by  a  jury  of 
men  who  have  expressed  no  opinion  as  to  hia 
guilt— Duncan  v.  State,  184  S.  W.  195. 
4=»32(2)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  5214,  requiring  a  jury  to  consist  of  12  men, 
but  providing  that  the  parties  may  agree  to  try 
with  a  less  number,  a  jury  of  11,  obtained  by 
agreement,  is  a  legal  jury. — Crosby  t.  Stevens, 
184  S.  W.  705. 

4=333(1)  (Tex.Civ.App.)  The  commission  to 
try  lunacy  charges  provided  for  by  Acts  33d 
Lee.  c.  163,  is  not  a  jury  within  the  consti- 
tutional guarantee  of  right  to  a  trial  by  jury. 
—Loving  V.  Hazelwood,  184  S.  W.  355. 

4=334(3)  (Mo.)  It  is  not  a  deprivation  of  the 
right  of  jury  trial  protected  by  Const  art.  2, 
ii  28,  for  the  trial  judge  to  err  in  withhoidiag 
evidence  from  or  in  submitting  it  to  a  jury.— • 
Garey  v.  Jackson,  184  S.  W.  979. 

V.  OOHFETENCT  OF  JTTRORS,  CHAL. 

UENOES.  AND   OBJECTIONS. 

4=>97(1)  (Tex.Cr.App.)  The  provision  of  the 
bill  of  rights  requiring  that  the  accused  shall 
have  a  fair  trial  by  an  impartial  jury,  means 
that  the  jury  must  be  not  partial,  not  favoring 
one  party  more  than  another,  unprejudiced, 
disinterested,  equitable,  and  just,  and  that  the 
merits  of  the  case  shall  not  be  prejudged.— 
Duncan  v.  State,  184  S.  W.  195. 

VI.  IMPANBI.INO  FOB  TRZAI.  AND 

OATH. 

^»I49  fTex.Civ.App.)  Where  there  ia  no  judi- 
cial determination  that  a  juror  is  ill,  but  the 
parties  merely  agree,  on  information  that  he  is 
ill,  to  go  to  trial  with  11  jurors,  the  court  prop- 
erly refused  to  enter  a  formal  order,  finding 
that  the  juror  was  ill. — Crosby  v.  Stevens,  184 
S.  W.  706. 

Though  an  order  declaring  a  juror  ill  was 
filed,  it  could  be  withdrawn  at  any  time  daring 
the  term  of  the  court. — Id. 
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JUSTICES  OF  THE  PEACL 

See  Appeal  and  Brror,  €s>185;   Blectiona,  «=» 
276,  280,  305. 

nX.  OlVn.  JTnEUBDIOTIOlT  AKB  Axr- 
THORITT. 

«=»39'/2  (Mo.App.)  Under  Rev.  St  1900,  } 
7759,  a  justice's  jurisdiction  over  the  subject- 
matter  in  replevin  depends  on  the  location  of 
the  property  only  in  the  county. — Kogers  v. 
Davis,  184  S.  W.  151. 

®=344(2)  (Ark.)  A  justice  of  the  peace  has  ju- 
risdiction of  an  action  to  recover  plaintiff's 
share  of  a  crop,  and  to  enforce  a  landlord's  lien 
where  the  complaint  claims  but  $.300,  although 
the  proof  shows  a  greater  sum  to  be  due. — ^Tur- 
ner V.  Cotton,  184  S.  W.  415. 
<s»44(2)  (Ter.Civ.App.)  Justice  court  is  with- 
ont  jurisdiction,  of  a  proceedlnx  to  enforce  a 
laborer's  lien  on  property  of  a  value  exceeding 
$200,  since  value  of  property,  and  not  value 
of  claim,  controls.— Ferrell-Michael  Abstract  & 
TiUe  Co.  V.  McCormac,  184  S.  W.  1081. 
«s»44(7)  (Tes.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  7773,  7778,  the 
constable's  appraisement  of  attached  property 
claimed  by  a  third  person  at  more  than  $200 
is  conclusive  against  the  justice's  jurisdiction. 
—Fuller,  Uanna  &  Co.  v.  Rogers,  184  S.  W. 
822.  "-.     . 

4=>58(2)  (Mo.App.)  A  record  in  an  action  not 
brought  In  the  township  of  plaintiff's  residence, 
whicfi  does  not  show  the  place  of  defendant's 
residence,  does  not  affirmatively  show  juris- 
diction under  Kev.  St.  1909,  §  7399.— Rogers  v. 
Davis,  184  S.  W.  151. 

XV.   PROOEDTTBE  IN  OZVXL  OASES. 

4=>84(4)  (Mo.App.)  The  tfeneral  appearance  by 
defendant  in  replevin  before  a  justice  of  the 
peace  who  had  jurisdiction  of  the  subject-mat- 
ter waives  objection  to  want  of  jurisdiction  over 
the  nerson  of  defendant.— Rogers  v  Davis,  184 
S.  W.  151. 

Where  the  jurisdiction  of  a  justice  of  the 
peace  Is  determined  by  the  location  of  property, 
or  the  place  of  injury,  the  appearance  of  de- 
fendant in  an  action  not  begun  in  the  proper 
township  does  not  cure  the  jurisdictional  de- 
fect—Id. 

4s>9l(2)  (Mo.App.)  In  an  action  on  an  agree- 
ment to  pay  taxes,  a  statement  filed  in  a  Joa- 
tice  court  in  the  form  of  an  itemized  hill  for 
tile  tax  paid,  with  interest  and  stating  that 
the  defendant  agreed  to  pay  the  taxes  and  be- 
cause of  his  failure  to  do  so  the  taxes  were 
paid  by  the  owner,  is  sufficiently  explicit  to  bar 
another  action.— Sears  v.  Krekel,  184  S.  W. 
011. 

«s»9l(3)  (Mo.App.)  Under  Rev.  St  1909,  f 
7413,  relating  to  justices  of  the  peace,  all  tJiat 
Is  necessary  in  filing  suit  on  the  indorsement  of 
a  note  is  to  file  the  note,  and  statutes  of  a 
foreign  state  establishing  the  right  to  recovery 
need  not  be  pleaded.— Davis  v.  McColl.  184  S. 
W.  920. 

In  suit  upon  negotiable  notes,  where  the  de- 
fendant is  advised  by  their  lodgment  with  the 
justtce  and  the  issuance  of  summons  to  meet 
the  issue  of  his  liability  as  an  indorser.  and 
judgment  would  bar  maintenance  of  a  futnre 
action,  the  purposes  of  the  statute  are  met  and 
failure  to  file  specific  pleadings  is  not  fatal. 
—Id. 

^»93  (Mo.App.)  In  suit  in  justice  court  on  an 
account  stated,  where  defendant  appeared  and 
answered  distinctly  denying  an  account  stated, 
and  there  was  no  account  stated  proven  at  the 
trial,  be  could  put  in  a  counterclaim. — Niehaus 
▼.  GiUanders.  184  S.  W.  949. 
«E997  (Mo^App.)  In  an  action  of  replevin  be- 
fore  a  justice  of  the  peace,  the  affidavit  verify- 
ing the  statement,  as  required  by  Rev.  St.  1909, 
11  7758.  7760,  ia  the  basis  of  the  action,  with- 


out which  the  jusdoe  has  no  Jurisdiction. — 
White  T.  Grace,  184  S.  W.  947. 

In  replevin  i>efore  a  justice  of  the  peace  by 
an  Infant,  affidavit,  verifying  the  statement, 
executed  by  such  infant,  was  sufficient  to  give 
the-  justice  jurisdiction  ot  the  action,  in  which, 
upon  defendant's  objection  that  tlie  plaintiff 
was  not  of  age,  an  attorney  was  appointed  bis 
next  friend  by  the  justice  at  the  trial  under 
Rev.  St  190»,  li  7435,  7436.— Id. 
€=>I09(2)  (Mo.App.)  In  suit  in  justice's  court 
on  an  account  stated,  where  defendant  appear- 
ed and  answered  distinctly  denying  an  account 
stated,  plaintiff,  pleading  the  account  stated, 
could  recover  only  on  it— Niebaua  v.  Gillanders, 
184  S.  W.  949. 

<S=3 129(8)  (Tex.CIv.App.)  A  justice's  judgment 
foreclosine  a  laborer's  Uen  cannot  be  collaterally 
attacked  by  parties  or  privies,  the  record  not 
showing  tile  value  of  the  pnqterty  on  which  the 
lien  was  sought,  upon  the  ground  that  it  ex- 
ceeded the  amount  of  the  justioe's  jurisdiction. 
—Ferrell-Michael  Abstract  &  Title  Ca  v.  Mc- 
Cormac, 184  S.  W.  1081. 

V.  BEVIEW  OF  PBOOEEDnroS. 

(A)  Appeal  and  Krror. 

®»I4I(2)  (Tex.Civ.App.)  As  a  justice  court 
has  no  jurisdiction  of  suits  for  the  recovery  uf 
more  than  $200  nnder  Const  art  6,  g  19,  where 
a  suit  was  for  exactly  $200,  a  judgment  of  the 
county  court  on  appeal  from  justice  court  for 
the  principal  and  a  poialt^  and  items  exceed- 
ing that  amount  was  invalid.— North  American 
Ins.  Co.  T.  Jenkins,  184  S.  W.  307. 
®=>I50(8)  (Ark.)  An  objection  of  want  of  par- 
ties plaintiff  is  waived  under  Kirby's  Dig.  fi 
609S,  6096,  where  not  made  in  the  justice  court 
or  in  the  circuit  court  on  appeal  until  instruc- 
tions are  given. — Tomlinson  Chair  Mfg.  Co.  t. 
Jop-pa  Mattress  Co.,  184  S.  W.  32. 
4=»I59(3)  (Mo.App.)  Recognizance  or  bond  os 
appeal  from  judgment  of  justice  of  the  peace 
against  defendants  as  partners  and  against  one 
of  them  individually  nefat  sufficient  as  a  recog- 
nizance of  the  individual  defendant — ^Thiel  De- 
tective Service  Co.  v.  Reynolds,  184  8.  W. 
117a 

®s»l62(l)  (Ark.)  Appeal  trora.  a  judgment  of  a 
justice,  with  superscM^eas,  does  not  extinguish, 
but  merely  suspends  operation  of,  tlie  jud^ent. 
—Detroit  Ftre  &  Marine  Ina  Co.  v.  Stewart,  18i 
S.  W.  488. 

4=9 1 62(2)  ^o.App.)  The  granting  of  an  ap- 
peal by  a  justice  of  the  peace  and  a  filing  of 
the  transcript,  together  with  all  the  papers,  in 
the  circuit  court  vests  that  court  with  juris- 
diction of  the  case.- Thiel  Detective  Service  Ca 
V.  Reynolds.  184  S.  W.  1178. 

JUSTIFICATION. 

See  Homicide,  «s»U5,  Ua 

KIDNAPPING. 

See  Abduction. 

KNOWLEDGE 

See  Notlc& 

LACHES. 

See  Corporations,  9=»123;  Quieting  IXtle,  ^3 
29 

LANDLORD  AND  TENANT. 

See  Evidence,  4=9450;  limitation  of  Actioos, 
4s»^,  27 ;  Reformation  of  Instmmenta,  ^=> 
20;  Waters  and  Water  Courses,  «=>S}4. 

XZ.  XiEASES  Ain>  AOHEEMEirra  IX 

QiEKEMBlu 

(A)  Re«alaUea  mmA  TslMltr. 

<8=>22(2)  (Tex.Civ.ApD.)  A  lease  of  irrigated 
land  providing,  "in  caae  leasee*  taka  more  than 
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20  acres  within  air  months,  the  parties  to  en- 
ter into  a  snpplemental  contract  to  evidence 
same,"  construed  to  be  an  offer  to  lease,  and 
not  effective  as  a  contract  until  accepted. — 
Donada  v.  Power.  184  S.  W.  T93. 
4=325(6)  (Tez.OiT.App.)  Takinj;  possession  <^ 
land  by  the  lessee  after  an  offer  to  lease  it  to 
him  is  an  acceptance  of  the  offer  as  binding  on 
Mm  as  an  express  verbal  acceptance. — ^Donada 
V.  Power,  184  S.  W.  793. 

TV.  TEBM8   FOB  TEABS. 

(B)  AiistinuneBt,  SnItletttnK,  and  Mort- 
«m«e. 

«=>76(S)  (Mo.App.)  Where  a  lessee's  sublease 
provided  that  the  sublessee  could  not  sublet  or 
allow  any  other  tenant  to  com*  in  with  or  nn- 
der  him  without  the  written  consent  of  the  land- 
lord,, such  restriction  was  not  exhausted  hy  an 
assignment  by  the  sublessee. — Harmon  v.  Di<^- 
erson,  181  S.  W.  139. 

(D)  Temlnatloa. 

«=>I04  (Mo.App.)  Where  a  lessee  snbleased, 
the  lease  providing  that  the  sublessee  could  not 
sublet  wath*ut  the  written  consent  of  the  land- 
lord, the  lessee  could  protect  himself,  against 
a  breach  of  the  provision,  by  a  forfeiture. — Har- 
mon V.  Dickerson,  184  S.  W.  139. 

VHI.   B£NT  JikJXO  ADVANCES. 

(A)  Rlarlkts  «Bd  Uabllltles. 

•s>l99'/2  (Ark.)  Where  premises  were  not 
leased 'soldy  for  conducting  a  saloon,  the  leaaoe 
was  not  relieved  trom  paying  rent  because  of 
prohibition  of  saloons,  as  he  might  use  it  for 
other  purposes.— Harper  v.  Toung,  184  S.  W. 
447 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  «S3372,  607%,  637,  883, 
945,  956,  1158;  Embeizlement ;  False  Pre- 
tenses. 

X.   dFFENSEB   AXD   BESFOHSXBXUTT 
THEBEFOK. 

^=>7  (Ky.)  Where  by  purchase  one  obtains  title 
as  well  as  possession,  he  is  not  guilty  of  lar- 
ceny, though  he  sells  the  article,  instead  of  giv- 
ing a  mortgage  on  it  for  the  price,  as  agreed. 
—Trotter  v.  Commonwealth,  184  S.  W.  871. 


^=327  (MoO  Where  an  automobile  was  stolen 
by  A.  and  G.  in  execution  of  a  conspiracy  with 
the  defendant,  although  it  was  not  specified  as 


a  car  to  be  stolen,  defendant  held  responsible 
criminally  as  if  personally  participating  in  the 
theft— State  ▼.  Othick,  184  S.  W.  106. 

XX.  FBOssoimoM  Am  PtrmsH- 
KBirr. 

(A)  Indletmeat   and   laformatlon. 

^940(8)  (Mo.App.)  A  charge  of  larceny  or  em- 
besBlement  of  lawful  money  of  the  United 
States  is  not  sustained  by  proof  of  the  larceny 
or  embeszlement  of  a  check. — State  v.  Bosefelt, 
184  S.  W.  904. 

«s»40(U)  (Tex.Cr~App.)  In  a  prosecution  tot 
bog  tlieft,  where  the  indictment  laid  the  own- 
erdiip  of  tlie  hog  in  one  Smith,  proof  that 
Smiu's  randi  was  in  charge  of  his  agent,  who 
looked  after  his  interests,  did  not  constitute  a 
variance  in  the  proof  as  to  possession  of  the 
bog.— Jemistm  v.  State,  1S4  S.  W.  807. 

(B)   Birldeiie*. 

«=>60  (Tex.Cr.App.)  In  a  prosecntion  for  hog 
theft,  testimony  of  the  owner  held  sufficient  to 
show  ownership  and  possession  of  the  hog,  with 


'actual  control,  care,  and  management  of  it, 
when  stolen.— Jemison  v.  Sthte,  184  S.  W.  807. 

(O)   Trial  aad  Review. 

4=373  (Tex.Cr.App.)  In  a  prosecution  for  hog 
theft,  instruction  submitting  the  necessity  that 
the  stolen  property  bad  been  taken  from  the 
alleged  owner  held  sufficient. — Jemison  v.  State, 
184  S.  W.  807. 

UST  CLEAR  CHANCE. 

See  Railroads,  «»390. 

UW  OF  THE  CASL 

See  Appeal  and  Bhrror,  9s>U9& 

LAWS. 

See  Evidence,  «=a36,  80. 

LEASE. 

See  Evidence,  «S94IS0;    Lcoidlofd  atnd  Teiant. 

LIBEL  AND  SLANDER. 

See  Injnnction,  «=>98;    Master  and  SerrsBt. 
«=»302,  308;    Trial,  <8=»296. 

Z.  WOBDS  AlTD  ACTS  ACTIOITABUB, 
AlfD  I.IABIUCTT  THEBEFOB. 

«=>7(&)  (Tex.Clv.App.)  Published  disrge  that 
idalntiff  assassinated  another  is  libelous  per  se. 
— Hooston  Chronicle  Pub.  Cto.  t.  Quinn,  184  S. 

IV.  ACTIONS. 

(B)  Fartfea.  Prellmlaarr  Proeeedlmaa, 
ud  PlcadlDK. 

«s>IOO(6)  (Tex.Civ.ApiK)  Where  petition  al- 
leged good  repntation  of  idaintift  prior  to  pab- 
liMtion  of  libel,  and  answer  denied  sufficient 
information  to  form  bdief,  evidence  of  good 
reputation  erf  plaintiff  was  admissible.— Hou- 
ston Chronicle  Pub.  Co.  v.  Quinn,  184  S.  W. 
669. 

(D)  Damavea. 
«»I2«(9  (Tex.av.App.)  On  pnbllcation  of  let- 
ter charging  i^aintiff  with  assassinating  fath- 
er of  writers,  when  newspaper  had  facts  show- 
ing that  killing  was  in  self-defense,  marlice  may 
be  inferred,  authorising  exemplary  damages. — 
Hooston  CSironide  Pub.  Ca  v.  Quinn.  184  S. 
W.  669. 

Where  publication  shows  reckless  disregand 
of  ri^ts  of  plaintiff,  which  amounts  to  gross 
negligence,  jury  may  infer  malice  and  award 
exemplary  damages.- Id. 

«a»l2l(l)  (Tex.CiT.Apj).)  Award  of  $4,000  ac- 
tual damages  for  pubUcation  of  charge  of  as' 
sasslnation  field  not  excessive. — ^Houston  Chro- 
nicle Pnbw  Co.  V.  Quinn,  184  S.  W.  669. 

<■)  Trial,  JmdKBsant.  •>«  B«7lew. 

«s>  123(1)  (Mo.)  In  a  slander  ease  It  is  the 
duty  of  the  court  by  appropriate  Instructions 
to  advise  the  jury  as  to  the  law  of  the  case, 
and  the  duty  of  the  jury  to  pass  upon  the 
facts  under  the  law  as  declared  by  the  court 
— Garey  v.  Jackson.  184  S.  W.  979. 

It  is  just  as  much  the  duty  of  a  trial  court- in 
a  slander  case  to  direct  a  verdict  for  defendant, 
where  there  is  no  substantial  evidence  sustain- 
ing the  plaintiffs  case,  as  it  was  under  the  tame 
circumstances  at  common  'law.— Id. 
<@=>I24(3)  (T».C1v.Am>.)  In  action  for  llbd,  It 
was  not  error  to  refuse  mecial  <^arge  defining 
actual  malica— Houston  Chronicle  Pub.  CO.  t. 
Qninn,  184  S.  W.  660. 

LICENSES. 

See  Physicians  and  Surgeons,  4s»6. 
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UENS. 


See  Animals,  «=>26;  Execatioc,  «=»116,  268; 
Homestead,  «=>96;  Judgment,  «=7(>8,  787: 
Master  and  Servant,  4=»S2 ;  Mechanics' 
liens ;  Pledges ;  Vendor  and  Fnrdiaser,  4=> 
283,  285. 

^99  (Ark.)  Artisan's  liens  are  a  creation  of 
the  common  law  and  are  not  dependent  upon 
statute  for  their  existence. — Gardner  v.  First 
Nat.  Bank  oi  De  Queen,  18i  8.  W.  61. 

LIFE  ESTATES. 

See  Dowen;    Remainders;    Wills,  4s>616. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Aj^eal  and  Error,  4=3 
338;  Chattel  Mortf;ages,  <8s>274;  Oonstitn- 
tional  Law,  «S9107;  Judgment,  «=>866; 
Limitation  of  Actioaa,  4=»127:  QuietiDK  Ti- 
tle, «=>29. 

I.  STATVTKS  OF  UMITATION. 

(A)  ir«tnr*,  Validity,  and  Conatrnotloa  In 

General. 

iS3>S(S)  (Tenn.)  The  statute  of  limitations  has 
no  application  to  an  action  to  remove  a  cloud 
from  title  where  the  owner  is  in  possession. — 
Steams  Coal  &  Lumber  Co.  v.  Patton,  184  S. 
W.  855. 

«=>ll(l)  (McApp.)  The  statute  of  limitations 
does  not  run  against  the  United  States.— Duck- 
worth v..  City  qt  Springfield,  184  S.  W.  47& 

(B)  IjUaiItstl«na    Appllenble  to   Partlenlav 

Actions. 

«=»22(8)  (Tn.Civ.App.)  An  action  by  assinice 
of  judgment  under  Rev.  St  1911,  arts.  3776, 
i{777,  to  recover  the  amount  thereof  from  sher- 
iff aiid  his  sturetiea  for  failure  to  levy  and  re- 
turn execution  thereon,  was  barred  by  five- 
year  statute  ot  limitations. — Peck  v.  Murphy  & 
Bolams,  184  S.  W.  S42. 

«=»24(2)  (Tez.CiT.App.)  A  suit  for  rent  of  ad> 
ditional  land  where  a  lease  provided  for  leasing 
of  additional  land  by  a  supplemental  contract, 
which  was  made,  but  not  iu  writing,  held  a 
suit  "founded  upon  any  contract  in  writing'* 
within  the  four-year  statute  of  limitation.— 
Donada  ▼.  Power,  184  S.  W.  783. 
«=a27  (Tez.CiT.App.)  Under  the  statute  of  lim- 
itations the  right  to  rent  under  a  lease  not  in 
writing  is  barred  if  suit  is  not  commenced  in 
two  years  after  It  accrnes^-Donada  t.  Power, 
184  S.  W.  793. 

«s»36(l')  (Tenn.)  The  7-year  statute  of  Umita- 
tions,  applying  where  there  is  an  advene  hold- 
ing of  real  estate,  did  not  apply  in  an  action  to 
remove  a  cloud  affecting  marketability  or  en- 
dangering the  rights  of  the  complainant^—^ 
Stearns  Coal  &  Lumber  Co.  t.  Patton,  184  S.  W. 
855. 

«=>37(a)  (Ky.)  In  action  against  relief  depart- 
ment of  railroad  for  compensation  for  injuries, 
where  award  of  advisory  committee  is  set  up 
as  bar,  reply  alleging  fraud  or  mistake,  died 
eight  years  after  award,  is  barred  by  limitation 
of  Ky.  St.  Si  2515,  2519.— Reager's  Adm'x 
V.  Pennsylvania  Ca,  184  S.  W.  395. 

XI,  OOUFITTATION  OF  PERIOD  OF 
LDIITATIOIT. 

(A)  A«eraal  o<  Rtskt  ot  Aetlom  or  Do- 
fenae. 

4=345  (Ky.)  An  action  to  recover  possession  of 
personal  property,  brought  more  than  five  years 
after  plaintiff's  notice  of  the  adverse  claim  of 
defendant's  testatrix,  was  barred  by  Ky.  St.  i 
2515.— Fidelity  &  Columbia  Trust  Co.  v.  Mc- 
Cabe,  184  S.  W.  1124. 

4='47(2)  (Mo.App.)  Where  the  grantee  discov- 
ered adjoining  owners  plowing  part  of  bis  land, 
and  be  started  suit  against  them,  and  they  give 
*  bond-'  to  account  to  him  if  auocessful,  and  he 


is  defeated,  Us  cause  of  action  on  the  warranty 
accrues  on  the  entry  of  JD^iinent. — Gardiner  t. 
McPike,  184  8.  W.  956. 

(C)   Personal   Dlaabllltiea   and  PrlTlIearea. 

!^J2a)  (Ark.)  Under  Kirby's  Dig.  section 
QOoo  or  6076,  a  married  woman's  action  for 
the  recovery  of  rents,  commenced  more  than  3 
years  after  she  reached  18.  was  barred. — Shap- 
ard  V.  Mizon,  184  S.  W.  390. 
•=»73(3)  (Mo.)  Under  Rev.  St.  1909,  {  1894, 
suit  to  foreclose  deed  of  trust,  by  married  wo- 
man to  whom  her  husband,  payee  of  the  note,  in- 
dorsed and  delivered,  the  wife's  coverture  last- 
ing untU  1910,  was  not  barred  in  191Z— Bobb  v. 
Taylor,  184  S.  W.  102a 

(D)  Death  and  AdastBlstrattom. 

€=>83(1)  (Ky.)  A  personal  representative  or 
trustee  may  stop  the  running  of  limitation  by 
such  action  as  will  prevent  the  person  against 
whom  the  statute  is  pleaded  from  proceeding 
to  establish  hip  rights  before  the  expiration  of 
the  statutwy  limit.— Fidelity  &  Columbia  Trust 
Co.  T.  McCabe,  184  S.  W.  1124. 

(B)   Abaeaee,  Koaroaldeaee,  and  Coneeal- 
neut  of  Person  or  Property. 

«=»85(5)  (Tei.Civ.App.)  Under  Rev.  St  1911, 
art  6702,  time  when  defendant  was  without 
the  state  must  be  deducted  in  determining 
whether  plaintiff's  action  was  barred  by  the 
five-year  statute  of  limitations^— Sweeten  v. 
Taylor,  184  S.  W.  693. 

(F)   I«aoraa«o,  Illatalcc,  Trast,  B-raad,  skad 
Coaecalment  ot  Caaae  ot  Actloa. 

*=>I00(11)  (Tcz.CiT.App.)  When  the  frand  re- 
lied upon  to  prevent  the  mnning  of  limitation 
is  unknown  or  is  concealed,  lapse  of  time  win 
not  be  laches  barring  rdlef,  unless  sucii  party 
has  failed  to  use  reasonable  diligence  to  d^cor- 
er  the  fraud.— Peck  t.  Murphy  A  Bolana,  1£4 

«9l03(4)  (Ky.)  From  date  of  pnbUcation  and 
probate  of  her  sister's  will  bequeathing  stock 
formerly  owned  by  plaintiff  to  defendant  in 
trust  for  her,  plaintiff  was  charged  with  no- 
tice of  the  adverse  nature  of  the  title  claimed 
by  testatrix  so  as  to  start  the  five-year  statute 
of  limitations.  Ky.  St  I  2515.— FideUty  &  Co- 
lumbia Trust  Co.  v.  McCabe.  184  S.  W.  1124. 

<0)   Pendener   ot  I.ecal    ProeeeAlBsa.    la- 
JnnetlOB,  Star,  or  'War. 

«=»lll  (TeacCivAppi)  In  statutoiy  actioD 
against  sheriff  and  his  sureties,  to  leeorrr 
amount  oi  a  judgment  for  refusal  to  levy  and 
return  ezecntion,  judgment  enjoining  issoance 
and  levy  of  execution  on  property  of  judgment 
debtor,  held  not  to  interrupt  mnning  of  limi- 
tations.—Peck  T.  Murphy  A  BoUns,  184  &  W. 
542. 

In  statutory  action  against  sheriff  and  his 
sureties  to  reeoTer  tinount  of  jadgment  on 
ground  of  refusal  to  levy  and  return  execution, 
acts  of  defendants  in  enjoining  proceedings 
against  sheriff,  held  to  suspend  limitations.— Id. 

<H)  ComaseaoeseBt    ot    Aetloa    ar    Other 
Prooeedlnar. 

«=>I2I(2>  (Tex.Clv.App.)  Amending  petitioD  bv 
joint  owners  for  injury  to  property  so   as  t*    ' 
take  away  a  party  plaintiff  does  not  constitote 
new  suit  barred  by  statnte  of  limitations.— Bak- 
er v.  Gulf,  C.  &  S.  F.  Ry.  Ca,  184  S.  W.  257. 

■Dropping  party  plaintiff  by  amendment  in 
proper  case  does  not  render  statute  of  limiu- 
tions  available  against  remaining  plaintiEs.— Id. 

Addition  or  subtraction  of  party  plaintiff  it 
not  bringing  of  new  suit  barred  by  statnte  of 
limitations.— Id.  ■ 

Where  new  party  plaintiff  is  added  after  tinw 
has  run,  action  as  to  new  plaintiff  is  barred  by 
statute  of  limitations.- Id. 

Where  two  parties  brought  suit  for  injury  t.' 
propecty,  -aad,  after  .MctiaB.wnuld  here  bees 


Digitized  by  ^OOQ  l€ 


1263 


INDBX-DIOBST 


barred  bj  UmitatloB,  petttton  was  '  amended, 
making  one  of  them  Bole  plaintiff,  sncb  amend- 
ment was  not  a  new  suit,  barred  by  statute  of 
UmitationR.— Id.  .   , 

Under  Iter.  St.  1011,  art.  1995,  aUowlng  Judg- 
ments for  or  against  one  or  several  parties, 
amendment  of  petition  by  joint  owners  for  in- 
jury to  proper^  so  as  to  leave  but  one  party 
plaintiff  is  immaterial,  not  subjecting  suit  as 
amended  to  bar  of  statute  of  limitations. — Id. 
«=>I26  (Tei.Civ.App.)  Suit  brought  by  A.  does 
not  toll  the  statute  of  limitations  as  to  later 
suit  on  same  cause  by  B.,  in  absence  of  privity 
between  A.  and  B.  in  the  cause  of  action.— -Bak- 
er T.  Gulf,  C.  *  S.  F.  Ry.  Co.,  184  S.  W.  '257. 

Tests  to  determine  identity  of  causes  of  ac- 
tion on  question  of  toll  of  statute  of  limitations 
are:  (1)  Does  recovery  on  original,  bar  recovery 
on  amended  petition;  (2)  would  same  evidence 
support  both ;  (3)  is  measure  of  damages  same ; 
and  (4)  are  each  subject  to  same  defenses?— Id. 
«=>I27(1)  (Tex.Civ.App.)  Whether  amended  pe- 
tition states  new  cause  of  action  barred  by  lim- 
iution  does  not  depend  on  whether  new  facts 
are  alleged,  but  whether  a  different  Muse  is 
stated.— Baker  v.  Gulf,  C.  &  S.  F.  Hy.  Co.,  184 
S    "w    257 

"ConrtB  will  be  liberal  in  allowing  amendments 
to  prevent  bar  of  action  by  limitation,  taking 
care  not  to  deny  defendant's  right  to  bar  simply 
becanse  plaintiff  is  thereby  denied  trial  on  mer- 
its.—Id. 

^=s>i27i2)  (Tex.Civ.App.)  Cause  ot  action  is 
not  changed  by  amendment  relating  to  measure 
of  dama«s.-Baker  v.  Gulf,  C.  &  S.  F.  By.  Co., 
184  S.  W.  257. 

«=9l27(14)  (Ky.)  Where  in  an  action  for  In- 
juries an  amended  petition  filed  more  than  two 
years  after  the  injury  first  sets  up  the  inter- 
state nature  of  the  employment  and  right  ol 
recovery  under  the  federal  Employers'  Liabil- 
ity Act,  the  right  of  recovery  is  not  barred  by 
the  two-year  limitation  of  that  statute.- Bam- 
more  &  0!b.  Co.  v.  Smith,  184  S.  W.  1108. 
«=»I30(1)  (Tenn.)  Shannon's  Code,  g  4446,  pro- 
viding for  commencement  of  new  action  after 
reversal  or  arrest,  is  remedial,  and  should  be 
Uberally  construed  in  furtherance  of  its  pur- 
pose—Nashville, C.  &  St  I*  Ry.  V.  Bolton,  184 
S.  W.  9. 

«e='l30(3)  (Mo.App.)  Where  the  original  action, 
brought  in  time,  tOleged  violation  of  the  master  s 
common-law  duty  to  provide  a  safe  place  for 
bis  servants  to  work,  and  a-  new  action  after 
voluntary  dismissal  of  the  first  alleged  violation 
of  Rev.-  St.  1900,  f  7828,  the  mere  change  from 
common-law  to  statutory  baris  did  not  create 
a  new  cause  of  action  so  as  to  bar  recovery  un- 
der the  statute  of  limitations.— Martin  v.  Rich- 
mond Cotton  Oil  Co.,  184  S.  W.  127. 
■  Whether  »  change  from  common-law  to  stat- 
utory liability  changes  a  cause  of  action  so  as 
to  subject  the  new  action  to  the  bar  of  the  stat- 
ute of  limitations  depends  on  whether  the  facts 
relied  upon  are  the  same,  rather  than  whether 
one  law  or  another  was  relied  on.— Id. 
(S=>I30(5)  (Tenn.)  Under  Shannon's  Code,  } 
4446,  the  taking  of  a  voluntary  nonsuit  entitles 
a  vlalntiff  to  the  year  in  which  to  begin  a  sec- 
ond suit— NashvIUe,  C.  A  St  I*  By.  v.  Bol- 
ton, 184  S.  W.  9.  ,  .        , 

Shannon's  Code,  S  4446,  appnes  to  actions  in 
ec^uity  as  well  as  to  actions  at  law,  and  the 
plaintiff's  failure  to  file  a  declaration  which  re- 
sults in  a  dismissal  of  a  suit  does  not  prevent 
tbe  bringing  of  a  new  suit — Id. 

Under  Shannon's  Code,  §  4446,  plaintiff,  who 
recovered  a  judgment,  which  on  defendant's  ap- 
peal was  reversed  and  remanded,  and  who  then 
took  a  voluntary  nonsuit  might  commence  a  new 
action  within  the  year  next  following  the  non- 
sait. — Id. 


T.  VUBADnrO,  lEVlPByOE,  T&XA£, 
iUTD  REVIEW. 

«=3l92(3)  (Tei.Oiv.App(.)  In  statutory  action 
against  sheriff  and  his  sureties  for  failure  to 
levy  and  return  execution  on  judgment  assi^ed 
to  plaintiff,  allegations  held  insufficient  to  show 
suspension  of  limitations  by  concealment  of 
cause  of  action.— Peck  v.  Murphy  &  Bolanz, 
184  S.  W.  542. 

®=9l95(3)  (Ky.)  The  party  asserting  such  acts 
of  a  personal  representative  as  will  stop  the 
running  of  limitations  against  him  has  the  bur- 
den of  proving  such  acts  by  convincing  evidence. 
—Fidelity  &  Columbia  Trust  Co.  v.  McCabe, 
184  S.  W.  1124. 

«=s)l97(l)  (Ky.)  Evidence,  In  suit  to  recover 
possession  of  shares  of  stock  from  trustee  and 
executor  of  will  of  plaintiff's  sister,  held  to 
show  that  trustee  held  title  adversely  to  plain- 
tiff's claim  and  that  bis  acts  had  not  stopped 
running  statute  of  limitation.— Fidelity  &  Co- 
lumffia  Trust  Co.  v.  McCabe,  184  S.  W.  1124. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «=s>154,  165,  218;  Telegraphs  and 
Telephones,  4='54. 

LIQUIDATED  DAMAGES. 

See  Damages,  «3>78-86. 

LIQUIDATION. 

See  Banks  and  Banking,  «=964 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  SOCIETIES. 

See  Disturbance  of  Public  Assemblage,  4=>11. 

LIVE  STOCK. 

See  Carriers,  «s>205-230. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOANS. 

See  Building  and  Loan  Associations,  €=>26. 

LOCAL  OPTION. 

See  Intoxicating  liquors,  «=»39. 

LOGGING  RAILROADS. 

See  CJarriers,  <8=>235,  307. 

LOGS  AND  LOGGING. 

4=»2  (Ark.)  The  conveyance  of  timber  land 
without  reservation  or  exception  of  the  timber 
carxies  the  timber. — Koonce  v.  Fordyce  Lumber 
Co.,  184  S.  W.  440. 

Grantor  of  standing  timber,  whose  subse- 
quent conveyance  of  the  land,  without  reserva- 
tion or  exception  of  the  timber,  had  the  effect 
to  defeat  and  defraud  the  grantee  of  the  timber, 
whose  deed  was  not  of  record,  held  liable  for 
the  loss.— Id. 

€=»3(8)  (Ark.)  Subsequent  conveyances  of  land 
without  reservation  or  exception  of  the  timber 
previously  conveyed  by  warranty  deed,  held  a 
breach  of  the  warranty  entitling  the  grantee 
of  the  timber  to  damages.— Koonce  v.  Fordyce 
Lumber  Co.,  184  S.  W.  440. 
€=>3(15)  (Ark.)  Tenants  in  common  of  timber 
land,  one  of  whom  had  conveyed  his  interest 
to  his  cotenant,  who  conveyed  without  reserva- 
tion of  the  timber  ahd  under  which  subsequent 
grantees  were  held  bona  fide  purchasers  eati- 
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tied  to  the  timber,  held  i>roperly  joined  in.  Ac- 
tion b7  grantee  of  timber  to  recover  value  of 
timber  taken.— Eoonce  t.  Fordyce  Lumber  Co., 
184  S.  W.  440. 

LOST  INSTRUMENTS. 

See  Records. 

LUMBER. 

See  Lobs  and  Loggincr. 

LUNATICS. 

See  Insane  Persons. 

MALICE. 

See  Homicide,  ^=9156;    Malicious  Prosecution, 
iS=»32. 

MALICIOUS  PROSECUTION. 

XI.   WANT  OF  PROBABLE  OAITSIB. 

^9 1 6  (MOhApp.)  No  recover;  can  be  had  where 
Uiere  was  probanle  cause:  the  essentials  to  an 
action  for  malicious  prosecution  being  termi- 
nation without  a  conviction,  malice,  and  want 
of  probable  cause.— Wells  y.  National  Surety 
Co.,  184  S.  W.  474. 

«=>24(3)  (Mo.App.)  Where  a  bank  cashier 
whose  employment  was  terminated  removed 
from  the  bank  funds  sufficient  to  pay  his  sal- 
ary until  the  end  of  his  term,  held  that,  under 
Rev.  St.  1909,  |  4550,  and  in  view  of  section 
1112,  he  was  guilty  of  embezzlement,  and  can- 
not recover  for  malicious  prosecution  for  that 
offense,  thougb  the  prosecution  was  dismissed. 
-Wells  T.  National  Surety  Co.,  184  S.  W. 
474. 

XXL  MAUGE. 

^=>32  (Mo.App-.)  Malice  may  be  inferred  from 
want  of  probable  cause.— Wells  v.  Naticmal 
Surety  Co.,  184  8.  W.  474. 

MANDAMUS. 

I.   NATimE  AJtD  GROinmS  TS  &SS- 
ERAL. 

®=>I5  (Ky.)  On  mandamus  to  compel  a  judge 
to  render  a  decision  on  a  demurrer,  parties  to 
the  action  could  not  complain  of  delay  to  which 
they  or  their  counsel  contribnted,  even  nnin- 
tentionally.— J.  B.  B.  Coal  Co.  r.  Halbert,  184 
S.  W.  1116. 

U.   SUBJECTS  AND  PURPOSES  OF 
RELIEF. 

(A)  A«sls  and  Proeeedtnva  •<  Cfmtm, 
JnuKea,   and   Judicial   Ofllcers. 

«s>26  (Ky.)  Mandamus  being  an  extraordinai7 
writ,  with  prerogative  features,  and  not  a  wnt 
of  right,  a  strong  case  must  be  presented  to 
oo«rce  action  by  a-  judge,  the  presumption  be- 
ing that  be  has  done  his  duty.— J.  B,  B.  Cioal 
Co.  V.  Halbert,  184  S.  W.  1116. 

Mandamus  is  proper  remedy  to  c<Hnpel  in- 
ferior court  to  adjudicate  on  a  subject  within  its 
jurisdiction  where  it  neglects  or  refuses  to  do 
BO,  but  mandamus  will  not  lie  to  revise  or  cor- 
rect a  decision.— Id. 

<»=>39  (Ky.)  Where  a  judge  delayed  in  decid- 
ing a  demurrer  on  account  of  the  congested  con- 
dition of  the  docket,  the  complicated  pleadings, 
and  the  ncmresidence  of  counsel,  mandamus 
will  not  iaane  to  compel  him  to  act— J.  B.  B. 
Coal  Co.  T.  Halbert.  184  S.  W.  1116. 
«=9S7(1>  (Tex.CiT.App.)  Under  Acts  S2d  Leg. 
c.  119,  it  is  the  duty,  compellable  by  mandamus, 
of  a  judge  of  a  county  court,  who  found  that 
plaintiff  bad  filed  sufficient  affidavit  of  inability 
to  pay  the  costs  of  appeal,  to  order  the  special 
stenographer  to  transcribe  his  notes  without 
charge.— Otto  v.  Wren,  184  S.  W.  350. 
.  Cwiirt  of  Civil  Appeals  has  power,  under  Rev. 
St  1911,  art  1S02,  to  order  official  stenographer 


of  eonnty  court  to  prepare  transcript  for  pauper 
appellant  as  required  by  Acts  32d  Leg.  c  119. 
—Id. 

A  court  stenographer  may  be  compelled  by 
mandamus  to  transcribe  his  shorthand  notes  of 
proceedings  in  court  taJlten  by  him  by  yirtue  of 
his  appointment — Id. 

A  special  stenographer  in  a  county  court  ap- 
P|ointed  under  Acts  32d  Leg.  c.  119.  to  act  in  a 
single  case,  who  did  so  for  three  days,  receiv- 
ing his  pay  of  $15,  could  be  compelled  thereaft- 
er by  mandamus  to  prepare  a  transcript  for  the 
plaintiff,  a  pauper,  free  of  charge. — Id. 

(B)  AeUi   and   Proeaedlavi  of  Poblte  OM- 
eem  and  Boards  and  Mnalclpalltiea. 

®=3ll8  (Mo.App.)  Where  one  is  threatened  by 
a  tax-collecting  officer  with  prosecution  unless 
he  pays  a  tax,  he  may  tender  the  amount  he 
deems  due,  and,  on  rdusal  to  accept  proceed 
by  mandamus  to  ascertain  bis  rights. — ^Ameri- 
can Mfg.  Co.  V.  Alt  184  S.  W.  1107,  1169. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Boundaries,  «=>36;   Bridence,  «=a368L 

MARRIAGE. 

See  Divorce;    Husband  and  Wife. 

MARRIED  WOMEN. 

See  Abduction,  «s9l;   Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Carriers,  €=s283;  Evidence,  *=s77,  471; 
Insurance,  i8=>183,  435,  598;  Justices  of  the 
Peace,  i8=»44,  129 ;  Negligence,  <8=9l01,  141, 
142;    Pleading,  <8=»177;    Railroads,  <S=>295; 

■  Trial,  «=9l94,  260. 

I.  THE  REIiATION. 

(B)  Statntorr  Reamlatlon. 

^sottVi.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  digest^ 
will  be  found. 

n.  SERVICES    AND    GOMPENSATIOII. 

(B)  'Waves  and  Otner  Remnaeratloa. 

<&=378  (Ky.)  Award  of  superintendent  and  ad- 
visory committee  of  relief  department  of  rail- 
road is  conclusive,  and  bars  action  on  original 
claim  till  set  aside  for  fraud  or  mistake. — Res- 
ger'a  Adm'x  v.  Pennsylvania  Co.,  184  S.  W. 
395. 

<S=»82(2)  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  CSiv.  St.  1914,  art  5C44,  intervener, 
who  managed  an  abstract  business,  but  per- 
formed much  clerical  work,  held  entitled  to  a 
laborer's  lien. — Ferrell-Michael  Abstract  &  T^tle 
Co.  V.  McCormac,  181  S.  W.  1081. 

in.   MASTER'S  UABIUTT  FOB  IN- 
JURIES  TO   SERVANT. 

(A)  Katore  and  Kxteat  In  Geaeral. 

9=s87/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^a  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

4=988(7)  (Mo.App.)  Relation  of  master  and 
servant  held  not  entirely  suspended  when  em- 
ployi  was  injured,  though  he  was  about  to 
leave  the  building. — Marshall  v.  United  Kys.  Co. 
of  St.  Louis,  184  S.  W.  159. 
A  master's  duty  to  a  servant  ia  not  nece*> 
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sarily  confined  to  tbe  predee  period  duting 
which  services  are  actirely  rendered  nor  re- 
stricted to  the  identical  place  of  the  labor. — Id. 
«=>88(7)  (Ta.CiT.App.)  Where  a  railroad  era- 
ploy6  was  sitting  on  the  edge  of  a  platform 
waiting  for  other  employes  to  perform  certain 
labor  which  had  to  be  done  before  he  could 
commence  work,  he  was  in  the  diseharee  of  his 
duties  as  an  employ^  of  the  company. — San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Blair,  184  S.  "W. 
5G6. 

€=>89(1)  (Mo.App.)  The  scope  of  an  employe's 
duties  was  to  be  determined  by  what  be  wax 
employed  to  perform  and  what,  with  the  knowl- 
edge and  approval  of  hia  employer,  he  actually 
did  perform.— Marshall  v.  United  Rys.  Co.  of 
St  Louis.  184  S.  W  158. 
^=989(4)  (JIo.App.)  If  employe's  act  was  such 
as  he  had  been  accustomed  to  do  with  knowledge 
and  approval  of  his  superiors  and  within  gen- 
eral scope  of  his  duties,  held,  that  he  was  not 
intermeddling. — Marshall  y.  United  Rys.  Co.  of 
St.  Louis,  184  S.  W.  159. 
<&=>IOO(1)  (Mo.  App.)  Eimploye's  contract  of 
membership  in  relief  department  of  railroad  held 
void  so  far  aa  it  sought  to  provide  in  advance 
for  release  of  road  from  legal  consequences  of 
future  wrongs  by  provision  that  suit  for  inju- 
ries should  forfeit  rights  under  the  contract. — 
Flais  V.  Chicago,  B.  &  Q.  R.  Co.,  184  S.  W. 
917. 

9=3 1 00(1)  (Tex.)  Application  for  employment 
by  railroad  reciting  existence  of  obstruction 
and  assumption  of  risk  is  void  as  against  pub- 
lie  policy. — Bamhart  v.  Kansas  City,  M.  &  O. 
Ry.  Co.  of  Texas,  184  S.  W.  176. 

(B)  Toola,     BI«oI>lnerT,     Appllaaeea,     and 
Plaeea  for  Work. 

^s>IOI,  102(6)  (Mo.App.)  A  master  is  bound  to 
furnish  appliances  which  are  reasonably  safe, 
bnt  is  not  required  to  furnish  appliances  abso- 
lutely safe.— Reynolds  v.  City  Ice  &  Storage 
Co.,  184  S.  W.  834. 

«=3lOI,  KI2{S)  (Ark.)  A  master  must  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  «>r  the  servant  to  work.— Wisconsin  & 
Arkansas  Lumber  Co.  v.  Irons,  184  S.  W.  456. 
«=3lOI,  102(8)  (Mo.App.)  A  master  owes  Us 
servant  the  dnty  of  exercising  reasonable  care 
to  furnish  him  a  reasonably  safe  place  in  which 
to  work.— Hayes  v.  Berry,  181  S.  W.  913. 
«=  1 1 1  (1)  (Tei.CSv.App.)  Improper  placing  or 
looseness  of  bolts,  making  trucks  of  railway  car 
rigid  BO  they  would  leave  the  track  on  curves, 
held  a  defect  in  the  car. — Galveston,  H.  Se  8.  A. 
Ry.  Co.  V.  Moses,  184  S.  W.  327. 
€=3 1 17  (Mo.App.)  A  master  who  is  having  in- 
stalled a  traveling  crane  at  a  point  under  which 
bis  employes  work  is  liable  fgr  any  negligence  in 
prosecution  of  the  work,  through  which  his  serv- 
ants are  injured.— Hayes  v.  Berry,  184  S.  W. 
91  a 

«=s>l24<l)  (Ark.)  A  master  mast  make  rea- 
sonable inspection  to  see  that  the  place  and  ap- 
pliances are  safe.— Wisconsin  &  Arkansas  Lnm- 
ber  Co.  T.  Irons,  184  S.  W.  456. 
€=>I24(6)  (Ky.)  An  inspection  consisting  mere- 
ly of  the  inspector's  looking  at  handholds  while 
passing  cars  is  insufficient.- Baltimore  &  O.  R. 
Co.  V.  Smith,  184  S.  W.  1108. 
€=9 1 24(10)  (Ky.)  The  mere  inspection  of  cars 
by  employes  charged  with  that  duty  is  not  con- 
clusive evidence  of  ordinary  care  by  a  railroad 
to  keep  its  Cars  in  reasonably  safe  condition. — 
Baltimore  &  O.  R.  Co.  v.  Smith,  184  S.  W. 
1108. 

«=>  1 24(10)  (Tex.Civ.App.)  That  railway  com- 
pany's inspectors  did  not  discover  defect  in  car 
not  belonging  to  it  held  not  to  relieve  it  of  lia- 
bility for  injuries  to  an  employ^.- Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Moses,  184  S.  W.  327. 


<S=»I27  Crex.Civ.AM>.)  A  railway  company  is 
not  guil^  of  negligence  per  se  for  failure  to 
teke  precantiona  which  other  railways  observe 
in  keeping  their  engines  in  repair. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Pace,  184  S.  W.  1051. 
«=>  129(1)  (Mo.App.)  It  was  not  the  duty  of  the 
master  to  protect  the  servant  against  accidents 
not  caused  by  it,  and,  where  a  place  was  safe 
except  for  the  fall,  for  which  the  master  was 
not  responsible,  the  safe  place  to  work  theory 
could  not  avail  the  servant.— Schaller  v.  Lask, 
184  S.  W.  1178. 


^  129(5)  (Mo.App.)  Where  as  a  servant  was 
going  upon  running  board  of  a  locmnotive  in 
defendants'  shop  he  caught  his  foot  in  wire 
and  fell,  when  a  loose  branch  pipe  which  he 
caught  fell  with  him,  the  catching  of  his  foot, 
and  not  the  loose  branch  pipe,  was  the  cause 
of  his  injury.— Schaller  v.  Lusk,  184  S.  W. 
1179. 

(C)  IMetliada  ot  TTorlc,  Rules,  and  Orders. 

®s>l35  (Tex.Civ.App.)  The  master,  in  order  to 
avoid  the  charge  of  negligence,  cannot  rely  up- 
on failure  of  other  masters  in  similar  circum- 
stances to  perform  a  duty,  the  violation  of 
which  is  the  subject  of  complaint.— Missouri,  K. 
&"  T.  Ry.  Co.  of  Texas  v.  Pace,  184  S.  W.  1051. 
^=>I4I  (Ky.)  A  master  whose  business  is  dan- 
gerous, complicated,  and  carried  on  by  a  great 
number  of  servants,  owes  them  the  duty  to  make 
and  enforce  reasonable  rules  to  protect  them 
from  the  negligence  of  each  other.— Little  v.  Con- 
solidation Coal  Co.,  184  S.  W.  873. 

(B)  Fellow    Serranta. 

®=>I85(2)  (Tex.Civ.App.)  To  render  a  master 
liable  for  the  act  of  a  servant,  it  is  not  nec- 
essary that  the  master  specifically  authorize 
the  servant  to  do  the  particular  act:  it  be- 
ing sufficient  if  the  act  falls  within  the  serv- 
ant's course  of  employment— Postex  Cotton 
Mill  Co.  V.  McCamy,  184  S.  W.  569. 

(F)   Risks  Aaaojned  by  Servant. 

'»s»204(l)  (Tex.Civ.App.)  The  common-law  de- 
fense of  assumed  risk  still  obtains  except  aa  lim- 
ited by  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
6645.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Pace.  184  S.  W.  1051. 

4sa>20S(S)  (Ky.)  An  employ6  cannot  recover  on 
a  promise  of  protection  from  injury  m&de  by  a 
boss,  not  shown  to  have  authority  to  bind  the 
master  by  such  agreement.— Little  v.  Consolida- 
tion Coal  Co.,  184  S.  W.  873. 
<S=>206  (Ky.)  Railroad  employ^  who  worked 
drying  sand  for  use  on  locomotives  could  not 
recover  for  physical  injuries  occasioned  by  his 
havine  become  overheated  at  work. — Louisville 
&  N..R,  Co.  V.  Sawyers.  184  S.  W.  1128. 

Railroad  employ*  who  worked  drying  sand 
for  use  in  locomotives  could  not  recover  against 
the  road  for  physical  injuries  received  through 
overwork  or  being  required  to  overtax  bis 
strength. — Id. 

«=2I3(2)  (Ark.)  Where  plaintiff  himself  laced 
the  belt  and  used  leather  which  he  had  instead 
of  procuring  stronger  leather,  he  assumed  the 
risk  of  injury  from  weakness  in  the  leather. — 
Sheldon  Handle  Co.  v.  Williams,  184  S.  W.  43. 
<g=»2l7(l)  (Tex.Civ.App.)  A  servant  assumes 
only  the  risks  of  which  he  has  actual  knowl- 
edge or  of  which  he  may  learn  by  the  ordinary 
circumspection  of  a  prudent  man.— Worden  v. 
Kroeger,  184  S.  W.  683. 
<e=92l7(25)  (Tex.Civ.App.)  A  carpenter  who 
used  a  sawing  machine  without  a  cut-off  guide, 
Icnowing  that  it  was  dangerous  to  operate  with- 
out one,  as  he  testified,  "taking  a  chance," 
assumed  the  risk  of  injury. — Worden  v.  Kroeg- 
er, 184  S.  W.  583. 

(S=3223  (Ky.)  Whether  a  railroad  employ*  as- 
sumes the  risk  of  a  defective  handhold  while 
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boarding  a  car  depends  on  whether  the  rail- 
road had  authorbied  him  to  board  the  car. — 
Baltimore  &  O.  R.  Co.  v.  Smith,  184  8.  W. 
1108. 

«=3226(1)  (Mo.App.)  While  a  servant  who 
works  vmderneath  a  traveling  crane,  newly  in- 
stalled and  not  yet  completed,  assames  the  risks 
ordinarily  incident  to  the  completion  thereof,  he 
does  not  assume  risks  created  by  the  negligence 
of  his  master  in  the  prosccntion  of  such  work. — 
Hayes  v.  Berry,  184  S.  W.  913. 
4=s>226(l)  (Tex.)  A  servant  assumes  risks  or- 
dinarily incident  to  employment,  but  not  risk 
from  master's  negligence,  unless  danger  is  ob- 
vious or  he  has  actual  knowledge  thereof. — 
Bamhart  v.  Kansas  City,  M.  &  O.  Ry.  Co.  ot 
Texas,  184  S.  W.  176. 

«=3226(2)  (Ark.)  While  a  servant  assumes  the 
risk  ordinarily  incident  to  the  employment,  he 
does  not  assume  that  arisint:  from  negligence 
of  the  employer  in  failing  to  discharge  its  dut^, 
unless  he  knows  of  the  negligence. — ^Wisconsin 
&  Arkansas  Lumber  Co.  v.  Irons,  184  S.  W. 
456. 

(O)  Comtrlbntorr  N«arllvenee  ot  SerTant. 

€=3233(2)  (MaApp.)  The  servant's  recovery 
for  injuries  due  to  defectively  guarded  machin- 
ery Is  not  defeated  on  the  ground  of  contribu- 
tory negligence  in  leaving  his  place  of  work, 
where  he  was  ordered  to  stop  work  temporarily, 
and  went  for  a  drink,  and  was  returning  through 
a  dangerous  passagCj  customarily  used,  to  his 
place  of  work. — Martin  v.  Richmond  Cotton  Oil 
Co.,  184  S.  W.  127. 

€=^234(1)  (Mo.App.)  An  iceman  who,  knowing 
that  a  strip  of  iron  on  endgate  of  his  wagon 
was  partly  loose,  attempted  to  jump  from  end- 
gate  to  the  ground,  held  negligent,  barring  re- 
covery where  his  foot  caught  and  he  was  hurt. 
—Reynolds  v.  City  Ice  &  Storage  Co.,  184  S.  W. 
034. 

«s»235(2)  (Mo.App.)  A  servant  whose  doty  was 
to  shovel  seed  into  a  screw  conveyor  through 
openings  from  which  he  removed  the  board  cov- 
erings, and  to  replace  only  such  boards  as  were 
removed  by  bim,  was  not  negligent  in  failing 
to  replace  boards  at  another  place  in  the  con- 
veyor, through  which  it  was  customary  for 
servants  to  reach  their  places  of  work,  in  doing 
which  he  was  injured. — ^Martin  v.  Slchmona 
Cotton  OU  Co.,  184  S.  W.  127. 
«S9235(7)  (Tex.Clv.App.)  A  servant  owes  no 
dnty  of  inspection  of  the  tools  he  uses. — Worden 
V.  Kroeger,  184  8.  W.  583. 
«=»238(6)  (Ky.)  It  is  contributory  negligence 
on  the  part  of  an  employ*  to  stoop  down  near 
a  mule's  hind  feet  and  at  the  same  time  strike 
the  mole. — Consolidation  Coal  Co.  ▼.  Pratt,  184 
S.  W.  86». 

®=>247(2)  (McApp.)  The  negligence  of  an  ice- 
man, who  caught  his  foot  in  a  loose  strip  of 
iron  on  the  endgate  of  his  wagon,  held  the  prox- 
imate cause  of  the  injury,  and  not  that  of  the 
master.— Reynolds  T.  City  Ice  &  Storage  Co., 
184  S.  W.  934. 

<S=>247(5)  (Tex.av.App.)  That  plaintifC  did  not 
call  one  of  his  superiors  to  assist  him  in  an 
operation  as  such  superior  directed  held  no 
defense  to  an  action  for  injuries  resulting  from 
the  negligence  of  the  other  superior  wno  as- 
sisted in  the  operation.— Postex  Ck>tton  Mill  Co. 
v.  McCamy.  184  S.  W.  569. 

(H)  Actions. 

«=s>250'A  [New,  vol.  16  Key-No.  Series! 

(Mo!)  Under  Rev.  St  1909,  |  .5434,  and 
Act  Cong.  April  22,  1908,  §  1,  it  is  no  defense  to 
an  action  for  injuries  to  a  railroad  employ^  thnt 
the  car  on  which  he  was  working  when  injured 
was  then  employed  in  interstate  commerce. — 
Pipes  V.  Missouri  Pac.  By.  Co.,  184  8.  W.  79. 

C=>2503A.  Owing  to  the  great  increase  of  mat- 
ter heretofore  clasaifled  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^s>  num- 


ber sections  846-420,  at  the  end  of  tiiis  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

9=>2S6(2)  (Mo.App.)  An  employe's  action  for 
injuries  held  not  to  proceed  <hi  theory  of  neg- 
ligence respecting  place  of  work  or  means  of 
egress  from  the  building. — Marshall  t.  United 
Rys.  Co.  of  iSt  Louis,  184  8.  W.  1J». 

(3=3264(10)  (Mo.App.)  Where  the  servant  alleges 
specific  acts  of  negligence,  he  cannot  recover  on 
proof  of  a  state  of  facts  which  might  have  result- 
ed from  another  cause  than  that  pleaded.— 
Hayes  v.  Berry,  184  S.  W.  913. 
€=»265(5)  (Ky.)  The  doctrine  of  res  ipsa  loq- 
uitur does  not  apply  with  the  same  fullness  in 
case  of  an  injured  servant  as  in  a  case  where 
a  third  party  is  injured.- Baltimore  &  O.  R. 
Co.  V.  Smith.  184  8.  W.  1108. 

€=3265(5)  (Mo.App.)  On  a  servant's  fall  from 
a  running  board  of  a  locomotive  in  a  shop,  al- 
leged negligence  in  not  furnishing  a  safe  place 
cannot  be  presumed  from  the  mere  fact  of  the 
fall.— Scballer  v.  Lnsk,  184  S.  W.  1179. 
4=>265(5)  (Tex.)  The  circumstances  of  an  ac- 
cident to  an  employ^  may  themselves  famish 
proof  of  the  employer's  negligence. — Miaaouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Cassady,  184  £=. 
W.  180. 

«sb265(5)  (T«x.CSv.App.)  Where  a  railroad  em- 
ployg  was  injured  when  a  trunk  fell  or  was 
thrown  from  a  stack  on  a  platform  and  the 
trunks  if  properly  piled  would  not  have  fallen, 
the  fact  that  a  trunk  fell  is  in  itself  sufllcient 
to  show  negligence. — San  Antonio  &  A.  P.  Ry. 
Co.  V.  Blair,  184  S.  W.  566. 
«=3265(S)  (Mo.App.)  Where  a  servant  aUeged 
specifically  that  foilare  to  brace  certain  poets 
was  the  cause  of  his  injury  when  a  traveling 
crane  fell  upon  him,  the  question  of  res  ipsa 
loouitur  is  not  involved,  and  he  has  the  burden 
of  "proving  the  specific  acts  of  negligence  alleged. 
-Hayes  v.  Berry,  184  S.  W.  913. 
<S=3265(12)  (Ky.)  Evidence  Md  not  to  justify 
the  presumption  that  the  misplaced  switch 
which  caused  a  miner's  injury  was  set  against 
him  by  an  employ^. — ^little  v.  Consolidation  Coal 
Co.,  184  S.  W.  873. 

«=3265(13)  (Tox.)  The  burden  is  on  employer 
to  show  defense  of  assumption  of  risk.— -Bam- 
hart V.  Kansas  CHty,  M.  &  O.  Ry.  Co.  of  Texas. 
184  S.  W.  176. 

<8=>265(14)  (Mo.App.)  The  burden  is  on  the  de- 
fendant master  to  show  contributory  negUgencv 
of  the  servant  in  order  to  defeat  his  recovery.— 
Martin  v,  Richmond  Cotton  Oil  Co.,  184  S.  W. 
127. 

A  servant's  alleged  contributory  negligence 
may  be  rebutted  by  showing  that  the  thing  done 
was  customary  or  done  in  the  customary  way, 
especially  when  the  custom  is  observed  by  the 
master. — Id. 

<3=>270(15)  (Tex.Civ.App.)  In  an  engineer's  ac- 
tion for  injuries  received  when  he  attempted  to 
replace  sand  pipe  with  his  foot  while  the  engine 
was  in  motion,  it  is  not  error  to  permit  him  to 
testify  that  such  was  the  custom. — Missouri. 
K.  &  T.  Ry.  Co.  of  Texas  v.  Pace,  184  S.  W. 
1051. 

<S=>276^)  (Ky.)  An  injured  empIoy4  cannot  re- 
cover where  the  evidence  fails  to  establish  negli- 
gence of  the  master  or  a  fellow  servant  as  a 
cause  of  the  accident.— Little  v.  Consolidation 
Coal  Co.,  184  S.  W.  873. 

€=>276(3)  (Ark.)  In  a  sawmill  employe's  ac- 
tion for  injuries,  evidence  held  to  warrant  find- 
ing that  the  falling  of  the  wheel  of  a  lumber 
buggy  through  a  defective  spot  in  the  floor 
caused  plaintiff  to  be  ruptured. — Wisconsin  & 
Arkansas  Lumber  Co.  v.  Irons,  184  S.  W.  456, 
€=3276(4)  (Tex.Qv.App.)  In  a  carpenter's  ac- 
tion for  injuries  while  oi>erating  a  mechanical 
saw,  evidence  held  insufficient  to  prove  that  the 
rough  table  top  caused  or  contributed  to  rau.«« 
the  injury.— Worden  t.  Kraeger,  UA  B.  W.  585. 
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«=>276(10)  (Ky.)  Bridence  of  inBtructions  by 
superior  officer  held  sufficient  to  warrant  find- 
ihr  that  ridinc  on  a  freight  train  w«a  within 
the  scope  of  plafntlff's  authority.— Baltimore  & 
O.  R.  Co.  V.  Smith,  184  S.  W.  1108. 
«=»278(1)  (Mo.App.)  lOridence  held  insufficient 
to  support  the  alienations  of  the  servant's  peti- 
tion of  specific  acts  of  nepligenee,  so  that  he 
could  not  recover.— Hayes  t.  Berry,  184  S.  W. 
913. 

«=s>278(l)  (Tex.Civ.App.)  In  an  action  for  the 
death  of  a  railroad  employe  from  injury  re- 
ceived when  a  trunk  was  thrown  over  or  slip- 
ped from  a  pile  of  trunks  on  a  platform  and 
struck  him,  evidence  held  to  warrant  a  finding 
that  the  porter  handlinr  the  trunks  was  negli- 
gent—San  Antonio  &  A.  P.  Ry.  Co.  v.  Blair, 
184  S.  W.  566. 

«=>278(6)  (Ky.)  In  a.  suit  by  employe  for  In- 
juries, the  mere  fact  that  a  handhold  gave  way, 
independent  of  other  circumstances  showing  its 
defective  or  onsafe  condition,  is  not  sufficient 
to  establish  negligence  by  a  raUroad.— -Balti- 
more &  O.  R.  Co.  V.  Smith.  184  S.  W.  1108. 
«=>278(13)  (Mo.App.)  Evidence  held  to  show 
that  a  cotton  seed  conveyor  was  insufficiently 
imarded,  so  as  to  make  the  master  liable  for  in- 
juries to  his  servant  who  fell  into  it. — Martin 
T.  Richn-.ond  Cotton  OU  Co..  184  S.  W.  127. 
9=»278(19)  (Ky.)  Evidence  of  a  single  violation 
of  a  role  by  one  servant  does  not  show  knowl- 
edge by  the  master  that  the  rules  were  habitu- 
•Iv  violated.— little  v.  Consolidation  Coal  Co., 
184  S.  W.  873. 

«=>279(6)  (Tez.Civ.App.)  In  an  action  against 
a  railroad  for  death  of  one  of  a  switching  crew, 
evidence  of  the  engineer's  negligence  in  check- 
ing his  engine  too  sharijly  held  sullicient  to 
Bupport  verdict  for  plaintiffs.— Texas  &  P.  By. 
C3o.  y.  Griffin,  184  8.  W.  305. 
«=>28l(12)  (Tex.Civ.App.)  In  a  servant's  ac- 
tion, evidence  held  to  warrant  a  finding  that 
servant  was  guilty  ot  negligence  which  was  a 
joint  contributing  cause  of  Injury,  so  under 
Kmployers'  Uability  Act  recovery  was  properly 
diminished.— Postex  Cotton  Mill  Co.  v.  Mc- 
Camy,  184  S.  W.  569. 

«=9284(3)  (Mo.App.)  Evidence  held  to  make 
puestiao  for  jury  as  to  whether  act  of  employ^ 
in  entering  elevator  shaft  to  assist  his  inunediate 
superior  to  open  a  door  was  within  the  scope 
of  his  duties. — Marshall  t.  United  Bys,  Co.  of 
St.  Louis,  184  S.  W.  159. 
^=>286(13)  (Ky.)  Where  an  Injury  was  caused 
by  a  defective  appliance  on  a  railroad  car, 
whether  the  railroad  has  used  due  care  to  keep 
tbe  car  in  good  condition  is  for  the  jury. — ^Balti- 
more &  O.  R.  Go.  T.  Smith,  184  S.  W.  1108. 
<S=>286(25)  (Ky.)  Evidence  heid  sufficient  to 
take  to  the  jury  the  question  whether  ordinary 
care  would  have  shown  employer  that  handhold 
on  car  was  defective. — Baltimore  &  O.  R.  Co. 
V.  Smith,  181  S.  W.  llOa 

«=9286(30)  (AIcApp.)  In  a  section  hand's  ac- 
rion  for  injuries  wnile  riding  a  flat  car  which 
was  derailed  as  the  result  of  a  collision  with 
cattle  on  the  track,  case  held  for  jury  under 
evidence  touching  the  locomotive  engineer's  neg- 
ligence-Anderson T.  St.  Louis  &  8.  F.  B.  Co., 
184  S.  W.  481.     . 

^=»287(4)  (Mo.App.)  In  servant's  action  .  for 
persomu  injury  sustained  when  carrying  a  heavy 
rail  with  seven  other  men  by  reason  of  a  heavy 
lurch  resulting  from  the  negligence  of  his  fel- 
low servants  in  dropping  their  part  of  the 
weight  without  warning,  evidence  held  to  sus- 
tain a  directed  verdict  tor  defendant— Ilawley 
V.  Lnsk,  184  S.  W.  IWa. 

«=9287(4)    (Tez.Civ.App.)    In    an     action    by 

Elaintiff  whose  leg  was  broken  in  putting  a 
eavy  bolt  of  cloth  into  a  machine,  question 
whether  a  servant,  who  assisted  plaintiff  and 
was  negligent,  was  acting  within  scope  of  his 


authority  held  tot  the  jury^— -Postez  Gotton 
MiU  Co.  V.  McCamy,  184  S.  W.  569. 
9=»288(7)  (Ark.)  Servant  operating  saw  in  mill 
did  not  as  matter  of  law,  assume  the  nsk  of 
injury  bf  a  lumber  buggy's  wheel  going  tlirough 
a  defective  spot  in  the  floor,  pulling  him  over 

'  against  it  and  rupturing  him,  where  the  only 
indication  of  the  defective  spot  was  a  crack 
14   inches  long. — Wisconsin  &  Arkansas  Lum- 

;  ber  Co.  v.  Irons,  184  S.  W.  456. 
9=3289(1)  (Mo.App.)  Evidence  held  to  present 

.  a  question  for  the  jury  whether  deceased  serv- 
ant   was    contributorily    negligent. — Martin    v. 
Richmond  Cotton  Oil  Co..  184  S.  W.  127. 
<S=s>289(9)  (Mo.App.)  Whether   a   15    year   old 

,  boy  jumping  into  elevator  shaft,  believing  ele- 
vator was  at  level  of  driveway  14  inches  below 
the  floor,  was  negligent  held  for  the  jury. — Mar- 
shaU  V.  United  Rys.  Co.  of  St.  Louis,  184  8.  W. 
159. 

<S=>289(32)  (Mo.App.)  Section  hand  who  rode 
on  flat  car  after  he  had  nnloaded  it  and  did 
not  take  refuge  in  the  caboose  while  the  train 
proceeded  three  or  four  miles  to  a  siding  to 
let  another  pass  held  not  negligent  as  a  mat- 
ter of  law.— Anderson  v.  St.  Louis  &  S.  F.  R. 
<3o.,  184  S.  W.  481. 

<3=»29l(l)  (Tez.)  Instruction  that  application 
assuming  risk  of  injury  from  obstructions  near 
track  is  void  and  to  be  considered  only  as  notice 
of  obstructions  is  not  objectionable  as  minimiz- 
ing its  effect  for  that  purpose.— Bnmhart  v. 
Kansas  City,  M.  &  O.  Ky.  Co.  of  Texas,  184 
S.  W.  176. 

0=>29l(3)  (Tez.Civ.App.)  An  allegation  that 
the  master  negligently  furnished  the  servant  an 
engine  out  of  repair  supports  an  instruction  that 
it  was  the  master's  duty  to  ezercise  ordinary 
care  to  furnish  an  ordinarily  safe  engine,  and 
to  have  it  inspected  and  repaired,  especially 
where  the  specific  duty  was  by  later  instruction 
specifically  defined.— Missouri,  K.  &  T.  Ry.  Oo. 
of  Tezaa  v.  Pace,  184  S.  W.  105L 
«=»29S(1)  (Tez.)  Charge  that  employfi  might 
assume  that  track  of  employer  was  free  from 
obstmotion  so  ne*r  as  to  expose  him  to  danger, 
and  he  was  not  reqtrired  to  ezamine  it  to  see 
that  it  was  free  therefrom,  held  proper.— Barn- 

[  hart  V.  Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas, 

I  184  S.  W.  176. 

!  «=>295(1)  (Tez.Clv.App.)  Where  the  defense  of 

;  assumption  of  risk  is  expressly  limited  under 
certain  conditions  by  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  6645,  an  instruction  requested  by 

I  defendant  on  the  issue  of  assumption  of  risk, 

:  which   failed   to   nesative   those   conditions,    is 

1  properly  refused.->-Mi8«ouri,   K.  &  T.   Ry.  Co. 

I  of  Texas  v.  Pace,  184  S.  W.  105L   . 

I  ®=>295(7)  (Ark.)  In  a  servant's  action  for  in- 

I  juries,  instruction  on  aasumptioD  of  risk  held 

'  erroneous  as  placing  upon  the  servant  duty  to 
inspect   the   place   of  work.— Wisconsin   &  Ar- 

.  kansas  Lumbisr  Co.  v.  Irons,  IM  tS.  W.  456. 

'  TV.  UABII.ITIES   FOB  IHJTTBIEB  XO 
I  THIBD  PERSONS. 

I  (Ai  AAta  oi<  OnHaBtons  of  SePTant. 

«=a30r(l)  (Mo.App.)  Where  defendant  tele- 
phoned his  son  to  meet  him  at  the  station  with 

I  the  family  automobile,  defendant's  wife,  who 
rode  on  the  back  seat,  was  not  his  agent — 
CSutts  V.  Davison,  184  S.  W.  921. 

'  ^=3302(2)  (Ky.)  A  master  is  not  liable  for  slan- 
der spoken  by  an  employ^,  even  when  acting  in 
the  scope  of  bis  employment,  unless  the  master 
authorizes  or  ratities  the  slander. — Pruitt  v. 
Goldstein  Millinery  Co.,  184  S.  W.  1134. 
€s»302(2)  (Mo»A9p.)  A  telegraph  comjiany  is  li- 
able for  damages  caused  by  its  messenger  boy 
running  into  a  woman  while  be  was  retumijig  to 
the  company's  office  after  the  delivery  of  a  mes- 
sage.- PnilliDS  v.  Western  Union  Telegraph  Co., 
184  S.  W.  958. 
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f^3>302(2)  <TeK.CiT.App.)  A  railway  oompaiijr 
18  not  liable  for  injuries  to  a  horse  which  was 
frightened  by  section  hands  shouting,  laughing, 
and  waving  their  hands  at  it— Texas  &  P.  By. 
Co.  V.  HoweU,  184  S.  W.  280. 

The  frightening  of  plaintiff's  horse  held  to  be 
due  to  acts  of  section  hands  outside  of  their 
employinent  not  to  the  manner  of  conducting 
their  work. — Id. 

®=3308  (Ky.)  The  mere  retention  in  service  of 
an  employ^  after  the  master  has  knowledge  that 
the  employ^  has  spoken  a  slander  does  not  ratify 
the  slander. — Pruitt  v.  Goldstein  Millinery  Co., 
184  S.  W.  1134. 

(O)  Actlona. 

4=»330(3)  (Mo.App.)  In  an  action  by  one  ran 
down  by  defendant's  motor  car,  evidence  held  to 
warrant  a  finding  of  the  negligence  of  defend- 
ant's agent— Cutts  v.  Davison,  184  S.  W.  921. 
«=>330(3)  (Mo.App.)  Evidence  k«Id  sufficient 
to  warrant  the  inference  that  the  boy  who  ran 
into  plaintiff's  wife  was  employed  by  the  de- 
fendant and  was  acting  in  the  course  of  his  em- 
ployment.—Phillips  V.  Western  Union  Telegraph 
Co.,  184  S.  W.  958. 

That  a  boy  was  wearing  the  uniform  of  a  tele- 
graph company  is  sufficient  to  establish  bis  em- 
ployment by  the  company  at  the  time  he  ran 
into  plaintiff's  wife. — Id. 

«=>330(3)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain findings  by  the  jury  that  the  acts  of  rail- 
way section  hands  were  negligent  and  were  the 
£roximate  cause  of  the  injury  to  plaintiff's 
orse,  frightened  thereby.— Texas  &  P.  Ej.  Co. 
T.  Uowelt  184  S.  W.  280. 
^=>332(2)  (Mo.App.)  In  an  action  for  personal 
injuries,  the  question  whether  the  boy  causing 
injuries  was  in  the  course  of  his  employment  as 
defendant's  messenger  held  for  the  jury. — Phil- 
lips V.  Western  Union  Telegraph  Co.,  184  S. 
W.  958. 

VI.  WOBXMEK'B    OOMPEKSATIOlf 
ACTS. 

(A)  Hstnr*  anA  OroanA*  of  VUutft'm  lila- 

bUttr. 

«S9347  (Tex.CiT.App.)  The  Employers'  Uabil- 
ity  Act  of  1913  is  valid.— Postex  Cotton  MUI 
Cto.  T.  McCamy,  184  S.  W.  569. 

MATERIALITY. 

See  Alteration  of  Instruments,  4=>9. 

MAXIMS. 

See  Bquity. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=9ll2. 

MECHANICS'  HENS. 

See  Quieting  Title,  <8s>7. 

H.   BIGHT  TO  IJEir. 

(A)    Natnre  of    ImproTemcBt, 

«=934  (Tex.Civ.App.)  Where  the  plaintiff  con- 
tracted with  the  defendant  to  pave  the  street 
in  front  of  a  lot  held  onder  a  warranty  deed, 
carrying  title  to  the  center  of  the  street,  tiie 
work  was  an  improvement  upon  the  entire  lot, 
and  defendant  was  entitled  to  a  mechanic's 
lien,  under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6631. — Lewis  v.  Boach  Manigan  Paving 
Co.,  184  S.  W.  680, 

(B)  Serriees  Rendered  and  Materialu  Fvv- 

nlalied. 

6=»47  (Mo.App.)  Where  cement  was  sold  at  a 
fixed  price  per  sack  under  an  agreement  that 
the  contractor  should  receive  a  refund  on  the 
sacks  returned,  the  price  of  the  sacks  not  re- 
turned is  a  lienable  item.— Gleucoe  lime  &  C*-. 


ment  Od.  t.  Polar  Wave  lee  ft  Fuel  Ca.,  184 
S.  W.  962. 

Xn.  FBOCEESIKOB  TO  PERFECT. 

«=»II6  (Tex.Civ.App.)  Where  laborer  falls  to 
take  measures  provided  by  Vernon's  Sayles* 
Ann.  Civ.  St  1914  arts.  6621-6^3,  5631,  to 
secure  lien  on  builoing  intended  for  occnpancy 
as  homestead,  he  cannot  enjoin  ita  deUveiy  by 
contractor  to  owner.— Norton  v.  EUiott.  1»4  S. 
W.  1096. 

«=al57(6)  (Mo.App.)  Thou^  a  materialman 
failed  to  allow  all  the  credits  to  which  the  con- 
tractor or  subcontractor  was  entitled,  he  is  en- 
titled, where  the  failure  was  unintentional,  to 
his  lien  under  Eev.  St  1909,  J  8223.— Glcncoe 
I/ime  ft  Cement  Co<.  ▼,  Polar  Wave  Ice  ft  Pad 
Co.,  184  8.  W.  952. 

VX.  WAITEB.  DISOKftBOE.  VBTJUKtfE, 
AMD  BATXSrAOTXOK. 

<A)  Waiver  of  Rlvl>t  to  Uea. 

^=s>2l6(l)  (Mo.App.)  Lumber  cmnpany.  by  ap- 
plying contractors  check  in  part  to  an  account 
and  notifying  the  contractor  thereof  bj  letter, 
which  he  showed  to  the  owner,  iadadng  the 
latter  to  advance  part  of  contract  price,  heU 
estopped  to  assert  a  lien  for  the  material  pay- 
ment for  which  it  bad  acknowledged. — Julius 
Seidel  Lumber  Co.  v.  Weaver,  184  S.  W.  4»*. 
Owner  of  building  held  not  to  waive  such  es- 
toppel by  taking  contractor's  and  his  sareties' 
note  to  cover  amoonta  as  to  which  contractor 
had  defaulted.— Id. 

iC)  BxtlnaaisIimeBt,  Raleaae,  or  Pajr^eat. 
«S9239  (Mo.App.)  A  materialman  may,  where 
there  are  no  directions,  apply  a  credit  on  aott- 
lienable  items  instead  of  lienable  items. — Glenrae 
Lime  &  Cement  Co.  ▼.  Polar  Wave  Ice  ft  Fmi 
Co.,  184  &  W.  962. 

VH.  ENFOBCEMENT. 

«=>260(4)  (Mo.App.)  Under  Sev.  St  1909.  f 
8221,  it  is  sufficient  that  a  materialman,  soing 
to  foreclosure  a  lien  based  on  a  contract  with  a 
subcontractor,  make  such  subcontractor  a  party 
within  90  days  after  filing  the  lien,  and'  the  prin- 
cipal contractor,  though  a  necessary  party,  may 
be  Joined  at  any  time  before  triaL — ^American 
Radiator  Go.  v.  Connor  Plumbing  ft  Heating 
Co.,  184  S.  W.  907. 

<8=9263(9)  (Mo.App.)  tTnder  Rev.  Bt  1809,  { 
8221,  and  in  view  of  sections  8226  and  8233,  the 
principal  contractor,  though  he  need  not  be 
Joined  within  90  days  after  the  filing  of  lien 
notice  by  a  materialman,  under  a  contract  with 
a  subcontractor,  is  a  necessary  party  to  an  ac- 
tion to  foreclose  the  lien. — American  Radiator 
Co.  v.  Connor  Plumbing  ft  Heating  Co.,  184  S. 
W.  907. 

MEDICINES. 

See  Poisona 

MEMORANDA. 

See  Frauds,  Sutute  of,  «=>118. 


MINORS. 


See  Infants. 


MISREPRESENTATION. 

See    Corporations,    «=>80;     False    Pretenses; 
Fraud. 

MISTAKE 

See    Arbitration    and    Award,    9=>6S;     Jndg- 
ment,  9s>435;    Reformation  of  Instrument). 

MODIFICATION. 

See  Appeal  and  firror,  4»1161. 

Digitized  by  LjOOQ  IC 


i26gr. 


ENDaZ-DIGBST 


XcMtcMrM 


MONOPOLIES. 

H.  TRUSTS  AHS  OTHER  OOMBINA- 

Txom  nr  restraint 

OF  TRADE. 

«S9|7(2)  (Tex.CivApp.)  Contract,  whereby  de- 
fendant agreed  to  buy  only  from  medical  com- 
pany, to  resell  at  prices  fixed  by  the,  company, 
and  to  have  no  other  business,  held  violative  of 
Rev.  St.  1911,  arts.  7796.  7798.  the  Texas 
Anti-TrDBt  Act,  and  void  under  article  7799v— 
W.  T.  Rawleigh  Medical  Ca  v.  Fitzpatrick,  184 
S.  W.  549. 

€=>23  (Tex.)  New  York  fashion  company  sell- 
ing patterns  to  Tejcas  buyer  and  fixing  pricea, 
etc.,  so  that  the  contract  was  partially  viola- 
tive of  the  Texas  Anti-l'rust  Act,  could  not  re- 
cover for  the  buyer's  breach. — Segal  v.  McCall 
Co.,  184  S.  W.  188. 


MORTGAGES. 

8«e  Chattel  Mortgage*;  0«nstitv^onal  Ltnr, 
«=>107;  Eyidence,  «s>S83:  Lfiditation  of 
Actions,  «=>7S;  Parties,  <s»7;  Railroads, 
«=>194. 

I.  REQUISITES  AHD  VAUDmT. 

(A)  Ifatnre  and  Raaentlala  of  ConveyanceB 

aa   SeonrltT' 

«=s>38(l)  (Ark.)  The  cbanoeU(H''s  finding  that  a 
deed  absolute  on  its  face  was  intended  as  a  mort- 
gage to  secure  the  grantees  for  advances  made 
held  not  contrary  to  the  prepondprance  of  the 
testimony.— Williams  v.  Prioleau,  184  S.  W.  847. 

m.   CONSTRUCTION    AND    OPERA- 
TION. 

(B)  FsrtlM   and  Dehts   ar  IJ«1>UttI««   Se- 

onred. 

^=s  1 25  (Ark.)  Where  plaintiff,  who  rMTeived  ab- 
solute conveyance  as  mortgage,  was  to  free  land 
from  other  incumbrances,  held,  that  costs  ex- 
pended in  a  suit  to  determine  validity  of  in- 
cumbrances were  property  charged  against  the 
land.— Williams  y.  Prioleau,  184  S.  W.  847. 

(C)  Property    MortgtigeA,   and  Batates   of 

Partlea  Thereta. 


>I33  (Tex.av.App.)  Whether  nursery  stock, 
prima  fade  a  part  of  the  realty,  is  subject  to 
the  Hen  of  a  mortgagee  of  the  land  depends 
upon  the  intention  of  the  parties  at  the  time 
the  mortgage  was  executed.— Colonial  Land  & 
Loan  Co.  v.  Joplin,  184  S.  W.  637. 

Where  the  parties  to  a  mortgage  of  lands  of 
a  nursery  company  contemplated  that  the  com- 
pany might  sell  the  nursery  stock  without  ac- 
coonting  for  proceeds,  wUch  was  done,  it  was 
the  intention  that  the  stock  be  regarded  as 
personalty,  not  subject  to  the  mortgage.— Id. 

Crops  grown  on  mortgaged  land  are  personal- 
ty of  the  mortgagor,  and  not  subject  to  the 
mortgage.— Id. 

(D)  Uea  and  Priority. 

iS=»l5l(^  (Ark.)  There  is  no  implied  authority 
from  the  mortgagee  of  real  property  to  con- 
struct improvements  thereon,  so  that  the  me- 
chanic's lien  for  such  improvements  is  not  prior 
to  the  recorded  mortgage.— Gardner  v.  First  Nat. 
Bank  of  De  Queen,  184  a  W.  51. 

«=»15l(7)  (Tex.CiT.App.)  Mortgage  creditor  of 
deceased  who  gave  the  mortgage  before  mar- 
riage and  in  which  the  wife  did  not  join  after 
marriage,  held  not  entitled  tb  lien  superior  to 
her  right  to  an  allowance  tmder  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  3413,  .3414, 
8420,  3422,  3428.— Newnom  v.  Hedeman,  184 
S.  W.  208.  ^  1 


VXL  FATMENT    OK    VERFOBMANOB 

OF  CONDITION,  SOXJSASB, 

AMD  SATISFAOTEON. 

S:»3I6  (Ark.)_  Partial  failure  of  consideration 
for  the  execution  of  a  contract  of  lease,  intend- 
ed to  extingaish  a  mortgage  debt,  gave  the 
mortgagee  the  same  rights  in  the  direction  of  a 
revival  of  the  mortgage  as  a  total  failure.— 
Shapard  t.  Mixon,  184  S.  W.  399. 

Where  a  mortgagor's  lease  extinguished  the 
mortgage  lien,  but  the  consideration  for  the 
mortgagee's  acceptance  of  the  lease  partially 
failed,  he  could  revive  and  enforce  his  lien  in 
equity. — ^Id. 

Kirby's  Dig.  |  6399,  touching  limitations  on 
suits  to  foreclose  mortfapes,  does  not  apply  to 
a  suit,  to  revive  an  original  mortgage  Hen,  by 
a  mortgagee,  who  satisfied  his  lien  in  retttin 
for  a  lease  of  the  premises,  the  consideration 
for  his  8atisfacti<»i  thereafter'  taiUiig  oa  ac- 
count of  homestead  rights  of  the  mortgagor's 
children^ — ^Id. 

IX.  FOBEOI.OSURE  BT  EXERCISE  OF 
POWER   OF  SAIiE. 

«=»353  (Mo.)  Where  representative  of  corpo- 
ration which  had  acquired  entiro  equity  of  re- 
demption was  present,  failure' of  trustee  to  name 
one  of  original  owners  in  the  notice  of  sale,  as 
required  by  Hev.  St  1909,  S  2843,  did  not  render 
foreclosure  sale  void.- Hassler  v.  Mercantile 
Bank  eC  Jjouisiana.  Mo..  184  S.  W.  978. 


X.   FORECLOSURE  BT  ACTION. 

(F)  Pieadino;  and  SlTldenee. 

4s»463  (AA.)  lu  a  suit  to  foreclose  mortgages, 
CTidence  h^ld  stifflclent  to  sustain  finding  -tnat 
money  furnished  by  plaintiff  to  defendant,  evi- 
detioed  by  notes  which  the  mortiages  in  suit 
were  given  to  secure,  was  not  with  the  verbal 
agreement  that  the  notes  were  net  to  be  paid 
nor  the  mortgages  foreclosed  until  1,590  acres, 
included  in  one  of  the  mortgages,  were  sold  by 
defendant— Bowman  v.  Sims,  184  S.  W.  863. 

(H)   Trial  or  Hearlno;  and  Beferenoe. 

^=3476  (Mo.)  In  suit  to  foreclose  a  mortgage, 
where  releases  of  part  of  the  land  recited  a  i>ar- 
tial  payment  ana  satisfaction  of  the  note  by 
the  purchaser,  it  was  the  duty  of  the  trial  court 
to  ascertain  the  amounts  paid  for  such  release 
and  to  decree  a  credit  therefor  on  the  indebted- 
ne88.-~Bobb  v.  Taylor,  184  S.  W.  1028. 

(I)  JTndanaent'  or   Doeroo   and   IBz«entlon. 

®=»486  (Mo.)  In  suit  to  foreclose  a  deed  of 
trust,  where  plaintiff  alleged  the  original  in- 
debtedness for  the  purchase  price  of  land,  she 
was  entitled,  under  her  prayer  for  general  re- 
lief, to  full  equitable  redress,  regardless  of  the 
unenforceability  of  the  note  repreBenting  the 
debt— Bobb  v.  Taylor,  184  8.  W.  1028. 

<J)  Sal*. 

4=>546  (Ark.)  Where  a  crop  had  been  removed 
from  the  land  before  its  sale  under  a  deed  of 
trust  which  did  not  cover  the  growing  crops, 
the  purchaser  at  the  sale  did  not  acquire  the 
crop.— Stuttgart  Rice  Mill  Co.  v.  Reinsch,  184 
S.  W.  836. 

XI.  REDEMPTION. 

9s»59t(3)  (Ark.)  Borrowers,  who  conveyed 
land  to  the  lender  under  lier  agreement  to  deed 
back  if  they  paid  the  balance  doe  within  a 
year,  held  to  have  the  right  to  redeem  where 
their  payments  Were  stopped  by  garnishment  by 
creditors  of  the  lender  s  husband. — Page  y. 
Cockrum.  184  S.  W,  405. 
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MOTIONS. 

See  Appeal  and  Error.  «a»185-237;  Continn- 
ance;  Indictment  and  Information,  ^=>137- 
144. 
<S=»56(1)  (Tex.C3iv.App,)  In  the  absence  of  evi- 
dence that  the  facts  stated  in  a  proposed  or- 
der are  true,  it  cannot  be  held  that  the  court 
was  in  error  in  refusing  to  file  the  order.— 
Oroeby  v.  Stevens.  184  S.  W.  705. 

MULES. 

See  Animals,  €=>33. 

MULTIPLICITY  OF  SUITS. 

See  Quieting  Title,  «s>5. 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Law,  «=>102;  Counties; 
Dedication,  <®=>16,  10;  Evidence,  «=>471; 
Judgment,  «s>702;  Schools  and  School  Dis- 
tricts;   Statutes,  <8=»90;    Street  Railroads. 

I.  OBBATIOH,    AliTERATION,    EXIST- 
ENCE. Aim  DISSOIiTTTIOIf. 

(B)  Territorial    Bxtent   and    Snbdl-vlsloma, 

Annexntloii,   ConnoIldJitlOB,  amd 

DlvlKlon. 

•s»42  (Tfez.Civ.App.)  Numbering  of  blocks 
shown  on  two  alleged  plats  of  a  town  site  held 
to  show  that  those  excluded  on  one  of  the  plats 
was  a  part  of  the  town  site  if  the  other  blocks 
were.— Joyee  t.  City  of  Mt.  Vernon,  184  S.  W. 
026. 

▼.  officers,  agbjm,  amd  eic- 
pi.ot£s. 

'D)    Mnnlelpal    Departments    and    OSecra 
Tkereot. 

<8=3200  (Mo.App.)  tinder  Const,  art.  4,  S  47, 
and  Rev.  St.  1909,  H  9801,  9892,  9894.  9895, 
9888.  relating  to  fireman's  pensions,  held,  that 
names  of  widow  and  minor  children  of  fireman 
killed  in  a  fight  while  off  duty  were  properly 
exclnded  from  the  pension  list. — State  ex  rel. 
King  V.  Board  of  Trustees  of  Firemen's  Pension 
Fund  of  Kansas  City,  184  S.  W.  929. 

The  retention  by  the  city  of  part  of  a  fire- 
man's salary  and  the  placing  it  in  a  relief  fund, 
as  authorized  by  Rev.  St.  xSOO,  i  9888,  does  not 
make  the  same  any  less  a  public  fund. — Id. 

Vn.  COITTRACTS  IH  OEMERAI.. 

^=9246  (Mo.App.)  In  action  on  oontraotor'a 
bond  for  material  furnished  to  and  used  by  con- 
tractor for  city  work,  extra  work  performed  at 
the  contractor's  request  while  outside  of  the 
plaintiff's  contract  held  not  outside  of  main 
contract— City  of  St  Louis  v.  McCully  Const 
Co.,  184  S.  W.  ^9. 

Under  construction  contract  with  dty  and 
contractor's  penal  bond,  held,  that  plaintiff  fur- 
nishing material  to  and  used  by  the  contractor 
might  aoe  upon  the  bond,  notwithstanding  a 
provision  of  the  contract  against  subletting. 
—Id, 

Under  construction  contract  furnishing  of 
material  checked  up  by  contractor  and  work 
done  under  its  supervision  held  not  such  breach 
of  contract  gprovision  against  subletting  as 
would  defeat  subcontractor's  right  to  recover 
by  action  on  contractor's  penal  bond.— Id. 

IX.  PUBUO  nCPBOVEMEKTS. 

(A.)  Power     to     Make     Impnrrementa     or 
Grant  Aid  Tkerefor. 

«=>279  (Tcx.CiT.App.)  Rev.  St  1911,  art.  1016, 
does  not  make  a  petition  by  the  electors  a  pre- 
requisite to  the  calling  of  an  elcctibn  to  make 
the  provisions  of  the  chapter  applicable  to  the 
city.— HUey  v.  Tovyn  of  Trenton,  184  S.  W,  344. 


(D) 

«=>379  (Mo.App.)  Under  Rev.  St  1909,  {  9254. 
containimi  the  charter  power*  of  the  city  of 
Springfield  respecting  streets,  the  city  was  not 
liable  for  injuries  to  a  property  owner  from  its 
ultra  vires  act  in  regrading  the  sidewalk  of  an 
avenue  leading  to  a  national  cemetery  under 
revocable  license  from  the  Secretary  of  War. — 
Duckworth  v.  City  of  Springfield.  184  S.  W. 
476. 

X.  POUCE  POWER  AND  REOUI.A- 
TIONS. 


(A)  Delesatloa, 


Bztent,   and    Bzerelac    of 
Power. 


«=>60l  (Mo.)  Regulations  of  the  St  ILonis 
board  of  public  Improvementas  as  to  building 
ventilation  do  not,  under  Const,  art  11,  f  1, 
and  Laws  1897.  p.  220.  amended  by  Taws  1909. 
p.  846,  apply  to  school  buildings,  notwithstand- 
ing the  city  charter. — Board  of  Education  of 
City  of  St  Louis  v.  Cit?  of  St  Louis,  184  S. 
W.  975. 

XI.  USE  AND  REOirX,ATION  OF  PUB- 

UO  PIJiOES,  PROPERTT. 

AND  WORKS. 

(A)   Streets   and   Other   Pnblle  'Wara. 

€=»647  (Mo.App.)  By  the  extension  of  its  coi^ 
porate  limits  a  city  acquires  control  over  all 
highways  formerly  controlled  by  a  oonnty  there- 
by included  within  it. — Duckworth  v.  City  of 
Springfield.  184  8.  W.  476. 
^=>648  (Ark.)  Where  the  owners  of  lands,  plat- 
ting them,  reserve  to  the  residents  of  the  blocks 
the  right  to  use  and  close  alleys,  so  that  there 
is  no  dedication,  the  public  may  acquire  the 
right  to  use  by  prescription:  the  alleys  being 
open  to  use  by  toe  public— Balmat  v.  City  « 
Argenta,  184  S.  W.  446. 
€=9648  (Mo.App.)  A  puUic  street  becomes  such 
by  process  of  condemnation,  or  by  adverse  user. 
—Duckworth  v.  City  of  Springfield.  184  a  W. 
476. 

XII.  TORTS. 

(C)  Defeeta  or  ObBtmetloaa  In  Streeta 
and  Otker  Public  Wa7a< 

«=>759(2)  (Mo.App.)  Even  in  the  absence  of 
formal  acceptance  of  a  walk  by  the  city,  it  most 
keep  it  in  a  reasonably  safe  condition,  where  it 
is  left  open  to  public  use. — Proctor  v.  City  of 
Poplar  Bluff,  184  S.  W.  123. 

<Ss>759(3)  (Mo.App.)  Where  a  city  established 
the  grade  of  a  street  and  placed  lights  and  signs 
thereon  and  permitted  pedestrians  for  years  co 
ui-e  a  portion  of  it  as  a  sidewalk  at  the  point 
where  plaintiff  was  injured,  the  city  was  Uable 
for  failure  to  maintain  the  sidewalk. — Proctor  v. 
City  of  Poplar  Bluff,  184  S.  W.  123. 

€s»768(3)  (MaApp.)  A  walk  composed  of  sand 
and  loose  bricks  on  edge  and  in  otiier  unusual 
poaitionB  was  defective,  rendering  the  city  liable 
for  injuries.— Proctor  v.  City  of  Poplar  Bluff, 
184  S.  W.  123. 

®=>82l(20)  (Mo.App.)  Whether  plaintiff  was 
negligent  in  allowing  her  buggy  to  drop  into  a 
rut  while  driving  along  tbe  street  'held  for  the 
jury.— Deweese  v.  City  of  St  Joseph.  184  S. 
W.  905. 

<S=382I('20)  (Mo.App.)  Iq  an  action  against  a 
city  for  personal  injuries  caused  by  a  fall  on 
a  defective  sidewalk,  whether  plaintiff  was  ia 
exercise  of  ordinary  care  held  for  the  jury.- 
Hawkins  v.  City  of  Independence,  184  S.  W. 
927. 


MURDER. 


See  Homicide. 
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MUTUALITY. 

See  Contracts,  «s»10;  Reformation  ol  Instru- 
ments, ^=>19. 

NAMES. 

See  Corporations,  ^=s>605;  Partnership,  9=9 
68;    Taxation,  <e=»642,  647. 

«=»I6(3)  (Ark.)  Relative  to  variance,  the  names 
"Wood"  and  "Woods"  are  not  idem  sonans.— 
Woods  T.  State,  184  S.  W.  409. 

NARCOTICS. 

See  Poisons,  4=»4,  0. 

NAVIQABLE  WATERS. 

See  States,  <»=>12;  Waters  and  Water  Courses. 

in.  BIFABIAK  AHD  UTTOBAI. 
BIGHTS. 

i0.,i11(3)  (Ky.)  Where  a  sand  bar  was  formed 
by  accretions  to  plaintiff's  island,  plaintiff  wag 
entitled  to  the  oar  as  against  the  opposite 
riparian  owner.— Perlts  t.  McCradcen,  184  S. 
W.  891. 

NEGLIGENCE. 

See  Carriers,  «=>132-187,  280-330;  Damages, 
«=»132-158;  208,  210;  Master  and  Servant, 
«=»88-295,  301-^2;  Municipal  Corpora- 
tions, <Ss9759,  821;  Railroads,  «s»22&-482; 
Telegraphs  and  Telephones,  «=s>27-68;  THal, 
«3>251. 

I.   ACTS  OB  OMISSIONS  COKSTITUT- 
IKO  NEOUOENOB. 

<0)  OonUttOB  mtd  Use  of  Land,  Bvtldlnsa, 
amd    Otiicr    Strvotnres. 

4=932(2)  (Mo.App.)  Employ<6  jumping  into  ele- 
vator shaft  to  assist  in  opening  door  held  not  an 
Intruder  or  hare  licmsee,  but  entitled  to  pro- 
tection due  invitee  even  if  not  within  the  scope 
of  his  duties.— Marshall  ▼.  United  Rys.  Ca  of 
St.  Louis,  184  S.  W.  159. 

«=»32(2)  (Tei.Civ.App.)  Where  one  defendant 
bought  ties  of  another  defendant  and  sold  them 
to  a  third  and  plaintiff,  as  injector  of  the  third, 
while  in  a  motor  car  belonging  to  the  second 
and  on  a  tramway  and  with  a  representative 
of  the  first  who  knew  of  the  inspection  and  had 
never  objected  was  injured  because  of  defect 
in  rails,  he  was  an  invitee  and  first  defendant 
owed  him  a  duty  to  exercise  ordinary  care. — 
Foster  Lumber  Co.  v.  Rodgers,  184  S.  W.  761. 
4s»39  (Mo.)  A  railroad  company  held  not  to 
have  impliedly  invited  persons  to  dimb  np  the 
abutments  to  a  bridge  and  walk  along  its  tntk 
to  a  cattle  gnard  alleged  to  constitute  a  dan- 
gerous  trap  or  attractive  nuisance.— Shaw  t. 
•  Chicago  &  A.  R.  Co.,  184  S.  W.  1151. 

The  abutment  to  a  railway  bridge  over  a  high- 
way held  not  an  attractive  nuisance,  rendering 
the  company  liable  to  a  girl  who  climbed  up 
there  and  was  walking  along  the  track. — Id. 

Only  very  exceptional  circumstances  would 
render  the  attractive  nuisance  doctrine  applica- 
ble to  an  intelligent  girl  15%  years  old.— Id. 
9=>45  (Mo.App.)  Leaving  of  elevator  shaft  ex- 
posed and  unguarded  held  negligence  making  de- 
fendant liable  for  injuries  to  any  one  to  whom  it 
owed  any  duty.— Marshall  t.  United  Rys.  Co.  of 
St.  Louis,  184  S.  W.  1S9. 

m.  OONTBIBirrOBT  HZOUOENOE. 

(A)   Persoaa  lajnred  la   Qeneral. 

^=382  (MOj)  The  quantum  of  contributory  neg- 
ligence sufficient  to  prevent  recovery  must  be 
such  as  to  enter  into  and  form  the  direct,  produc- 
ing, and  efficient  cause  of  the  casualty  without 
which  it  would  not  hare  happened. — Howard  v. 
Scarritt  Estate  Co.,  184  S.  WT 1144. 


'  (B)   CUldren  aad  Others  Under  DlsabUltr. 

<e=385(2)  (Mo.App.)  The  conduct  of  a  boy  16 
years  old  was  not  to  be  measured  by  that  of  the 
ordinarily  prudent  man  of  mature  years,  and  his 
age  was  to  he  considered. — Marshall  v.  United 
Rys.  Co.  of  St.  Louis,  184  S.  W.  159. 

(C)   iBipntad  VevIlKcnee. 

4=>96  (Mo.)  Where  a  young  child,  accompanied 
by  its  parents,  was  killed  in  a  passenger  eleva- 
tor, it  was  not  negligence  that  both  parents  did 
not  guard  IL— Howard  v.  Scarritt  Kstate  Co., 
184  S.  W.  1144. 

(D)  Comvaratlra  Resllseaec. 
«=»IOI  (Tenn.)  In  statutory  action  for  killing 
on  railroad  crossing,  contributory  negligence 
will  not  abate  the  action,  but  will  make  it  the 
duty  of  the  Jury  to  mitigate  or  lessen  the  dam- 
ages according  to  the  degree  of  oontribatory 
negligence.— Middle  Tennessee  R.  Co.  r.  McMil- 
lan, 184  8.  W.  20. 

i8=»IOI  (Tex.Civ.App.)  Under  the  statutes  con- 
tributory negligence  of  servant  is  not  complete 
defense,  but  only  reduces  damages  in  action 
against  master  for  negligent  injury.  Vernon's 
Sayles'  Stats,  art.  6649.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Washbom,  184  S.  W.  580. 

IV.  ACTIONS. 

(A)  Rl«Iit  of  AetlOB,  Parflea,  Preltatlnary 
Proeoediavst  aad  I'leadiac 

«=»!  19(4)  (Tex.Civ.App.)  Where  specific  acts  of 
negligence  are  relied  upon  the  plaintiff  has  the 
burden  of  proving  such  specific  acts. — Dowdy  v. 
Southern  Traction  Co..  184  S.  W.  687. 

(C)  Trial.  Jadvaient,  aad  BotIow. 

<e=3>l36(2)  (Tex.Civ.App.)  Negligence,'  whether 
by  plaintiff  or  defendant,  is  generally  a  ques- 
tion of  fact,  and  is  a  question  of  law  only  when 
the  act  done  is  violative  of  some  law,  or  the 
facts  are  undisputed  and  admit  of  but  one  infer- 
ence.—Laten  V.  Missouri,  E.  ft  T.  Ry.  Co.  «f 
Texas,  184  S.  W.  79a 

«=9l36(2«)  (Mo.App.)  Injured  person  heU  not 
negligent  as  a  matter  of  law  unless  the  evidence 
leaves  no  room  for  reasonable  minds  to  entertain 
different  opinions  and  conclusively  shows  negli- 
gence.— Marshall  v.  United  Rys.  Co.  of  St 
Louis,  184  S.  W.  169. 

<8s>l4l((n  (Tez.Ctv.App.)  In  a  servanes  action 
for  injuries  defended  on  the  ground  of  contrib- 
utory negligence,  the  issue  of  the  amount  to 
which  his  compensation  should  be  reduced  by 
such  contributory  negligence  must  be  submitted. 
-Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  Pace, 
184  8.  W.  1051. 

4=9 1 41  (10)  (Mo.App.)  In  action  for  Injuries  to 
boy  15  years  old,  instruction  as  to  considering 
age  and  capacity  in  passing  upon  plaintifTs  neg- 
ligence held  not  erroneous.- Marshall  t.  UnitM 
Rys.  Co.  of  St.  Louis,  184  S.  W.  159. 

<&=9l4l(ll)  (Mo.)  An  instruction  that  plaintiff 
parents  could  not  recover  for  the  death  of  their 
child  if  the  failure  by  either  of  them  to  watch 
their  child  in  an  elevator  contributed  "in  the 
least  degree  to  cause  the  accident"  is  erroneous. 
-Howard  v.  Scarritt  Ehtate  Co.,  184  S.  W. 
1144. 

In  an  action  for  death  in  a  passenger  elevator 
of  a  four  year  child  accompanied  by  its  parents, 
defendant  was  entitled  to  instructions  as  to  the 
care  or  carelessness  of  the  parents  affecting  re- 
covery.— Id. 

^9142  (Tex.Civjlpp.)  A  special  verdict  in  a 
servant's  action  for  injuries,  defended  on  the 
ground  of  contributory  negligence  awarding  him 
$17,600  where  the  demand  was  $60,000,  was  too 
indefinite  to  stand.— Missouri,  K.  &  T.  Ry.  (jo. 
of  Texas  v.  Pace,  184  S.  W.  1051. 
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NEGOTIABLE  INSTRUMENTS. 

See  Billa  and  Notes;    Corporations,  «s>414. 

NEGROES. 

See  Railroads,  «=>226. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  «s>99. 

NEW  TRIAL 

See  Appeal  and  Error,  <^=»282-S01,  933,  1015, 
1072,  1177,  1178;  Criminal  Law.  «=>945- 
956,  1084,  1124. 

u.  oBoirinDS. 

(A)  Errors  aad  trreari>1"'i*'ea  In  General. 

4=9 1 3  (Mo.)  Where  plaintiff,  while  walking  on 
a  sidewalk,  struck  her  foot  against  the  edge  of 
the  side  or  the  bottom  of  a  depression,  caused  by 
gradual  wear,  having  no  previous  knowledge  of 
its  existence,  and  sustained  a  fall  and  serious  in- 
juries, held,  that  a  verdirt  in  her  favor  for  *1 
was  properly  set  aside  and  a  ne#  trial  granted. — 
Smith  V.  Kansas  City,  184  S.  W.  82. 
«=>27  (Mo.App.)  It  is  no  ground  for  new  trial 
that  after  the  trial  it  was  discovered  that  the 
judge  was  a  stockholder  of  a  mining  company, 
commissions  on  sales  of  whose  stock  plaintiff 
soaght  to  recover,  where  by  her  own  evidence 
she  disclosed  that  she  had  no  cause  of  action. 
—Smith  V.  Rose.  184  S.  W.  910. 

(P)  Verdict  or  Pindlntca  Contmry  to  Ijaw 
or  BTldenee. 

«=s>69  (Mo.)  Under  Rev.  St.  1909,  i  2022,  the 
court  may,  having  directed  verdict  for  defend- 
ant, and  plaintiff  naving  taken  nonsuit,  grant  a 
new  trial ;  it  appearing  that  the  directed  verdict 
was  based  on  the  erroneous  testimony  of  a  wit- 
ness who  was  very  stupid  or  intoxicated.— 
Downs  y.  United  Rys.  Co.  of  St.  Louis.  184  S. 
W.  995. 

<Ess»76(l)  (Ky.)  That  a  jury  awards  hither  dam- 
ages than  the  court  thinks  an  injury  justifies, 
does  not  authorise  the  court  to  interfere  with  the 
verdict.— Chesapeake  &  O.  Ry.  Co.  v.  Witte,  184 
S.  W.  1128. 

«=»76(4)  (Ky.)  Where  a  servant  sustained  a 
severe  cut  on  the  right  leg,  a  verdict  for  $1,375 
held  not  so  against  the  evidence  as  to  justify  a 
new  trial.— Chesapeake  &  O.  Ry.  Co.  v.  Witte, 
184  S.  W.  1128. 

(H)  Nevrlr  Diacovered  Eivldence. 
«ss»99  (Tex.Civ.App.)  New  trial  cannot  be  had 
on  the  ground  of  newly  discovered  testimony, 
where  the  testimony  relied  upon  is  immaterial 
and  the  same  facts  had  already  been  testified  to, 
but  it  must  appear  that  the  evidence  would,  on 
another  trial,  produce  a  different  result.— Bain 
V.  Polasek,  184  S.  W.  279. 
€=>99  (Tex.Civ.App.)  Where  sui^orting  affida- 
vits excluded  negligence  on  part  of  moving  par- 
ty, held,  that  new  trial  should  have  been  granted 
for  newly  discovered  testimony  of  apparently 
disinterested  witness.- Lockney  State  Bank  y. 
Bolin,  184  S.  W.  553. 

Xn.  PBOCEEDINOS  TO  PBOCmflB 
K£W  TSIAI.. 

«=3lll  (Ky.)  Under  Civ.  Code  Prac.  I  340,  a 
motion  to  vacate  a  verdict  and  judgment  and 
file  an  answer  cannot  be  treated  as  a  motion  for 
a  new  trial,  if  not  made  by  a  party  to  the  ac- 
tion in  which  the  judgment  was  rendered.— 
Houston  V.  Commonwealth.  184  S.  W.  38S. 
«=»!  17(3)  (Ky.)  Under  Civ.  Code  Prac.  H  340. 
'M2,  a  motion  to  vacate  a  verdict  and  judgment 
and  file  an  answer  cannot  be  treated  as  a  mo- 
tion for  a  new  trial  if  not  made  at  the  term 
in  which  the  judgment  was  rendered. — Houston 
T.  Commonwealth,  184  S.  W.  888. 


4=9 1 30  (Mo.)  The  stated  ground  In  motion  for 
new  trial  that  "the  verdict  and  judgment  is  un- 
supported by  any  substantial  evidence,"  suffi- 
ciently raises  the  objection  that  foreign  judg- 
ments on  which  recovery  was  sought  were  enter- 
ed by  the  clerk  in  vacation,  and  that  there  was 
no  proof  of  his  statutory  authority. — Schroeder 
V.  Edwards,  184  S.  W.  108. 
«=»I54  (Tei.Civ.App.)  Trial  court,  while  au- 
thorized to  eliminate  from  motion  for  a  new^ 
trial,  any  irrelevant  and  scurrilous  matter,  held 
not  authorized,  by  reason  of  such  matter,  to 
strike  out  the  entire  motion. — Peck  v.  Murphy 
&  Bolans,  184  S,  W.  542. 

®=>I57  (Tex.Civ.App.)  Allegations  of  fact,  in 
a  motion  for  a  new  trial  supported  b/  affida- 
vit, need  not  be  answered  or  denied,  and  will  not 
be  taken  as  confessed.— Crosby  v.  Stevens,  184 
S.  W.  706. 

€=>I57  (Tex.Civ.App.)  A  motion  for  new  trial, 
not  involving  a  trial  upon  the  merits  of  the  case, 
is  properly  disposed  of  in  a  summary  manner, 
either  upon  the  face  of  the  record  or  upon  affi- 
davits of  the  parties  and  their  snuporting  wit- 
nesses.—Hester  v.  Baskin,  184  S.  W.  720. 

NOMINATION. 

See  Elections,  «s>126. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE 

See   Adverse   Possession,    «=331;    Banks   and 
Banking,  <3=3ll6;    Bills  and  Notes,  «=>344; 
Chattel  Mortgages,   9=>150;    Elections,   €==> 
280;    Fraudulent  Conveyances,  «=3l99;     In- 
surance <s>5^;   Limitation  of  Actions,  ®=> 
103;     Principal    and    Agent,    <8=»177,    178; 
Vendor   and   Purchaser,   «=>228-233. 
4s»S  (Tex.Civ.App.)  The  knowledge  of  the  con- 
tents of  papers  by  one  given  physical  custody 
thereof  does  not  affect  the  person  depositing  the 
papers.— Michaelis  v.  Nance,  184  S.  W.  785. 

NOVATION. 

€=99  (Tex.Civ.App.)  The  grantee  of  ■  widow, 
who  agreed  to  support  her  for  life,  she  thereafter 
agreeing  to  his  sale  to  a  third  person  and  the 
letter's  substitution  as  the  par^  who  was  to 
support  her,  was  relieved  from  his  obligation  and 
was  not  liable  for  his  grantee's  breach.— Malls  r. 
McOrill,  184  S.  W.  276. 

NUNC  PRO  TUNC. 

See  Courts,  «=»114. 

NURSERY  STOCK. 

See  Mortgages,  «=9l33. 

OBJECTIONS. 

See  Appeal  and  Error,  «s»18&-237:    Criminal 
Law.  «=»1037;    Trial,  <e=>75,  86. 

OBSTRUCTIONS. 

See  Witters  and  Water  Courses,  «s>llft-123. 

OFFICERS. 

See  Banks  and  Banking,  4=951,  116;  Cer- 
tiorari, ®=9l7;  Corporations,  4=>411— 133: 
Counties,  «=>08,  101;  Evidence,  ®=>83:  In- 
junction, 4=>74;  Judges;  Justices  of  the 
Peace;  Receivers;  BheriSt  and  Constables. 
Digitized  by  VjOOQ  16 
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OPINION  EVIDENCE. 
OYSTERS. 


See  Ciiminal  Law,  «=>448;  S<vidence,  ^9471- 
481. 


See  Fish,  <8=»7. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards;  I>eath,  «=»18,  99; 
Descent  and  Distribution,  4=930;  Guardian 
and   Ward;    Infants. 

PAROL  EVIDENCE 

Se«  Criminal  Law,  «=>447 ;  ^idence,  ®s>397- 
461. 

PARTIES. 

For  parties  on  appeal  and  review  of  ralings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particnlar  proceedings  or  instro- 
ments,  see  the  Tarious  specific  toincs. 

I.  PI.AINTITF8. 

(A)  Persona  "VTho  Mar  or  Hnat  Sue. 

4=s»7(l)  (Ark.)  Where  plaintiff,  who  received 
absolute  conveyances  as  -  mortgagea,  agreed  to 
free  land  from  other  incumbrances,  a  suit  to  test 
the  validity  of  mortgages  could  be  brought  in 
the  name  of  the  grantor. — Williams  v.  Prioleau, 
184  S.  W.  847. 

n.  SEXiBirsAin's. 

(B)  Joiador. 

^=>25  (Tex,Civ.App.)  The  strict  rules  <rf  plead- 
ing with  respect  to  the  joinder  of  parties  in 
action  have  been  relaxed  owing  to  the  abolition 
of  the  distinction  between  law  and  eouity  and 
the  forms  of  pleading,— Missouri.  K.  &  T.  Ky. 
Co.  of  Texas  v.  Elias,  184  S.  W.  812. 

m.   NEW  VARTIES  AND  CHANGE  OT 
PABTIES. 

«=940(2}  (Mo.)  Under  Laws  1873,  pp.  48,  49, 

!1,  and  section  3,  the  original  Rev.  St.  1900, 
2541,  and  sections  1782,  1733,  2535,  8066,  held 
that,  in  suit  to  quiet  title  not  aBkinK  for  pos- 
session, party  alle^g  title  to  part  ol  the  land 
by  adverse  possession  was  not  entitled  to  inter- 
vene as  a  party  defendant.— Miller  v.  Bottlware, 
184  S.  W.  1148. 

PARTITION. 

See  Witnesses,  «s>lS9. 

XI.   ACTIONS   FOB    PARTITION. 
(B)  Pvoeeedlnars   and   Relief. 

^s»46(l)  (Ark.)  In  a  suit  between  heirs  for  par- 
tition, involving  the  right  to  a  fund  in  the  bands 
of  a  commissioner  after  sale,  a  tenant  who 
claimed  no  interest,  and  as  to  whose  liability 
no  qnestion  was  made,  was  not  a  necessary  par- 
ty.—Gailey  V.  Kicketts,  184  S.  W.  422. 
^=946(2)  (Ark.)  In  a  suit  between  heirs  for  par- 
tition, involving  the  right  to  a  fand  in  tb«  hands 
of  a  commissioner  after  sale,  a  tenant  who 
claimed  no  interest,  and  as  to  whose  liability 
no  question  was  made,  was  not  a  proper  par- 
ty.—Galley  V.  Eicketts,  184  S.  W.  422. 
^=987  (Ark.)  Plaintiff,  who  had  been  in  pos- 
session of  land,  paying  over  to  a  widow  having 
an  unassigned  dower  interest  of  two-twelfths 
her  ^rt  of  the  rent,  was  not  guilty  of  laches 
in  failing  to  assert  its  claim  for  reimbursement 
where  such  ri{(ht  did  not  exist  until  the  lands 
were  sold  to  it  by  defendant  whose  remaining 
land  was  subject  to  the  dower  incumbrance. — 
Allen-West  Commission  Co.  v.  Harshaw,  184  S. 
"W.  436. 


9=9 1 06  (Ark.)  TTatU  cnnfirmtd,  a  cwnmission- 
er's  sale  of  land  under  decree  is  not  final  so  as 
to  pass  title,  bat  the  purchaser  has  a  right  to 
a  deed  on  confirmation,  which  relates  back  and 
conv«ya  the  interests  h«  would  have  acquired  if 
h»  bad  taken  his  deed  at  tlie  time  of  pnrdiase. 
-Galley  v.  Ricketts.  184  S.  W.  422. 

«s3 109(1)  (H0.A19.)  A  subsequent  sale  in  par- 
tition after  a  sale  had  been  set  aside  for  frand 
by  proceedings  to  which  grantees  were  not  par- 
ties can  convey  only  the  right  to  sue  for  the 
land,  a  sale  of  which  is  contrarr  to  public  pol- 
icy.-Githens  v.  Bambill,  184  S.  W.  145. 

<S=9 109(5)  (Ark.)  A  finding  that  the  commis- 
sioner to  make  sale  in  partition  employed  an 
auctioneer  who  announced  that  he  was  selling 
only  the  land,  as  against  a  decree  for  sale  mak- 
ing no  reservation  of  crops,  and  a  deed  contain- 
ing no  reservation,  was  insufficient  to  reserve 
the  share  cropper's  rents.— Gail^  ▼.  Bi^etts, 
184  S,  W.  ^. 

PARTNERSHIP. 

See  Appeal  and  Error,  4:91173. 

H.  THE   STBM,  ITS   NAME,   POWERS, 
AND  PROPERTY. 

«=9«S(1)  (Tex.av.App.)  Deed  to  O.  R.  S.  & 
Co.  held  to  place  title  in  CL  R.  H.  in  trust  tor 
the  firm  or  partnership. — Gauss-LangenbeiK  fiat 
Co.  V,  Allums,  184  sT  W.  288. 


IV.  RIGHTS  AND   T.TABTT.TTIE8  AS 
TO  THIRD  PERSONS. 

(D)  A«ttoBS  br  or  Avalast  Flnaa  or  Part- 


^9203  (Tez.Civ.App.)  An  action  by  plaintiih 
individually  to  recover  property  purchased  by 
defendant  from  a  firm  composed  of  the  plain- 
tiffs would  not  be  abated,  as  the  fact,  if  any, 
that  there  was  no  partnership  when  the  suit 
was  brought  was  a  matter  of  evidence  to  be 
shown  at  the  trial.— James  v.  Doss,  184  S.  W. 
623. 

«=>204  (Tex.Civ.AM>.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  1863,  jnrisdiction  to 
enter  judgment  by  default  against  a  partnership 
cannot  be  obtained  by  service  on  toe  partner- 
shiD  itself.- MUler  v.  First  SUte  Bank  &  Trust 
Co.  of  Santa  Anna,  184  S.  W.  614. 

VI.  DEATH  or  PARTNER,  AND  B1TR- 
VTVINO  PARTNERS. 

€=9247  (Tez.C3y>App.)  Surviving  brother  of  two 
composing  partnership  operating  a  hotel,  the 
deceased  brother  having  ordered  plans  for  an 
addition,  and  the  survivor  not  having  objected, 
'held  liable  for  the  charge. — Snaman  v.  Lane,  184 
8.  W.  366. 

Surviving  brother  of  two  owning  a  hotel,  who 
probated  decedent's  will  making  him  independent 
executor  and  sole  legatee  and  disposed  of  all  the 
property,  held  personally  liable  for  the  amiHint 
due  architect  from  decedent  for  preparing  plans 
for  an  addition  to  the  hotel.— Id. 
4=9258(8)  (Tex.Cir.App.)  In  an  action  against 
a  surviving  partner  for  services  as  an  architect 
in  drawing  plans  for  an  addition  to  the  firm's 
hotel,  evidence  held  sufficient  to  show  the  de- 
ceased partner  employed  plaintiff  to  draw  the 
plans.— Snaman  v.  Lane,  184  S.  W.  a6& 

PASSENGERS. 

See  Carriers,  «=923&-330. 

PASSES. 

See  Carriers,  9=922. 
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PAYMENT. 

See  Bills  and  Notes,  4s»527;  Compromise  and 
Settlement;  Corpora tiong,  4=9411;  Insur- 
ance, «=>186,  588,  602;  Mechanics'  Liens, 
«=3239;  Principal  and  Surety,  «=»117;  Sub- 
rogation ;    Tender. 

I.  BEQUISITES  AHD  STTFFICrEHOT. 

4=»I7  (Mo^App.)  Where  the  seller  of  a  motion 
picture  theater,  who  took  notes  in  payment,  and 
a  chattel  mortgaiire  on  the  equipment  as  secur- 
ity, foreclosed  the  mortgage,  he  thereby  h^ 
the  notes  in  full  payment  of  the  purchase  price. 
—Harmon  v.  Dickerson,  184  S.  W.  139. 
<=»35  (Mo.App.)  Letter  of  cashier  of  lumber 
company  to  contractor,  acknowled^g  receipt 
of  a  check,  and  stating  its  application  on  three 
open  accounts,  held  a  "receipL" — Julius  Seidel 
Lumber  Co.  v.  Weaver,  184  S.  W.  484. 

n.  AFPUOATION. 

4=939(1)  (Mo~A.pp.)  Where  a  contractor  sent 
his  check  to  a  lumber  company  without  instruc- 
tions as  to  its  application  on  his  several  ac- 
counts, the  company  could  distribute  it  between 
all.— Julius  Seidel  Lumber  Co.  ▼.  WeaTer,  184 
S.  !W.  484. 

TV.  PI.EABIMO.  EVIPEITCE.  TTBJAh, 
AVn  BEVLEW. 

4=>66(6)  (Mo.)  The  presumption  of  payment 
arising  from  tne  fact  that  a  mortfrage  note  ma- 
tared  more  than  20  years  before  suit  to  foreclose 
is  not  conclusive,  but  rebuttable. — ^Bobb  t.  Tay- 
lor, 184  S.  W.  1028. 

4=973(1)  (Ark.)  Evidence  held  insufficient  to 
support  a  judginent  allowing  the  vendee  of  cer- 
tain lands  credit  in  certain  sums  for  amounts 
alleged  to  have  been  paid.— Smith  v.  Berkan, 
184  S.  W.  429. 

PENALTIES. 

See  Carriers,  <8=920;  Damages,  4=>7&-85; 
Railroads,  4=3254. 

PENSIONS. 

See  Municipal  (Corporations,  4=>20Q. 

PERJURY. 

See  Indictment  and  Information,  4=9l37 ;  Wit- 
nesses, 4=948w 

PERSONAL  INJURIES. 

See  Carriers,  4=»280-330;  Damages,  4=»132- 
158,  208,  210;  Death;  Insurance,  4=>435: 
Master  and  Servant,  4=388-295;  Municipal 
Corporations,  4=>759-821;  Negligenoe; 
Railroads,  4=3226,  265-400. 

PETITION. 

See  Pleading. 

PHYSICIANS  AND  SURGEONS. 

See  Indictment  and  Information,  4=3llO;'  In- 
toxicating Liquors,  4=3l55;  Poisons. 
4=>2  (Tez.Cr.App.)  The  Legislature  had  the 
power  and  authority  to  enact  Acts  30th  Leg.  c. 
123,  regulating  the  practice  ot  medicine.— <aay 
V.  State,  184  S.  W.  200. 

4=»5(1)  (Tei:.Cr.App.)  Under  Acts  30th  Leg.  c. 
123,  jl  4,  6,  15,  and  Pen.  Code  1911,  arts.  750, 
752,  757,  excepted  classes  of  medical  practition- 
ers held  not  relieved  of  duty  of  procuring  and 
filing  verification  license.— Gay  v.  State,  184  8. 
W,  200. 

4s3>5(4)  (Tex.Cr.App.)  License  issued  in  1892 
by  member  of  medical  examining  board  licensing 
defMidant  until  next  -  regular  meeting  of  the 
board  held  not  to  be  considered  the  verification 


license  required  to  be  filed  by  the  present  law.— 
Gay  T.  State,  184  S.  W.  20O. 

PLATS. 

See  Boundaries,  4=>36;  Dedication,  #=»19; 
Bvidence.  4s»379. 

PLEADING. 

See  Trial,  4=9251. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Eirror. 

I.  FOBK  AITD  AIXEOATIOKS  ZH  OEH- 
EBAX.. 

4=920  (Tex.Civ.App.)  A  petition  alleginK  an 
unconditional  liability  against  the  defendant 
railway  company  and  in  the  alternative  alleg- 
tng  that  if  plaintiff  was  mistaken  another  was 
liable,  states  a  cause  of  action  arainst  the  rail- 
way company.— Missouri,  K.  &  T.  By.  Co.  of 
Texas  v.  Elias,  184  S.  W.  312. 
4=336(1)  (Mo.App.)  Ordinarily  one  is  bound  by 
the  allegations  of  his  pleading: — Fergusaon  v. 
Comfort,  184  S.  W.  1192. 

9=336(2)  (Mo.App.)  An  action  in  reple-vin  is 
sui  generis,  so  that  the  allegation  as  to  the  valae 
of  the  property,  while  evidence,  is  not  conclu- 
sive as  to  the  value,  since  Rev.  St.  1909,  { 
2637,  requires  the  value  to  be  stated  in  the  af- 
fidavit, merely  for  the  purpose  of  fixing  the  re- 
plevin or  foroicomlng  bond.— Fergusaon  v.  Coo- 
fort,  184  S.  W.  1182. 

Rev.  St  1909,  I  2647,  providing  that  if  the 
plaintiff  in  replevin  fails  to  prosecute  his  suit 
diligently  the  jury  shall  assess  the  value  of  the 
property,  contemplates  that  plaintiff's  statement 
as  to  value  shall  not  be  conclusive  where  evi- 
dence of  value  is  produced.— Id. 

Plaintiff  in  replevin,  who  has  erroneonsly  al- 
leged the  value  of  the  property,  sholild  be  per- 
mitted to  testify  as  to  the  circumstances  under 
which  the  affidavit  was  made  and  to  explain 
that  the  value  stated  was  the  original  purchase 
price. — Id. 

n.   DEOXJUtATION.   OOMVJJkUTr,    FE. 
TZTIOH,  OR  STATEMEirr. 

4=352(2)  (Tenn.)  Where  common-law  and  stat- 
utory causes  of  action  are  set  up  in  the  same 
declaration,  they  must  be  separately  stated.— 
Middle  Tennessee  B.  Co.  v.  McMiUan,  184  S. 
W.  20. 

9S363  (Mo.)  In  considering  whether  a  petitioa 
states  facts  entitling  plaintiff  to  relief,  as  re- 
quired bv  Rev.  St.  1909,  |  1794,  the  general 
laws,  either  state  or  federal,  must  be  consid- 
ered, though  not  mentioned  or  in  any  way  iden- 
tified in  the  pleading.— Pipes  t.  Misaoaxi  Pac 
Ry.  Co.,  184  S.  W.  79. 

nX.  PIJIA  OB  AK8WEB.  0BO»»-C01». 

PIiAniT.  AHD  AFFIDAVIT 

OF  DEFENSE. 

<B)  Dilatory  Pleas  urn*  Matter  tm   AkAtc- 
neat. 

4=9 1 1 1  (Tex.(I^v.App.)  In  a  suit  for  conTersion. 
plaintiff  was  bound  to  overcome  a  plea  of  privi- 
lege by  proof  that  the  conversion  was  coinroittr<! 
in  the  county  of  suit. — Carver  Bros.  v.  Merrfti, 
184  S.  W.  741. 

(C)  Traverseii  or  Denials  and  Adntsatona. 

4=9(27(2)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  shipment  of  peanuts,  averments  in 
the  answer  that  the  shipment  was  loaded  when 
green  held  not  an  admission  that  the  car  fur- 
nished was  unsuitable. — Cleburne  Peanut  k 
Product  Co.  V.  Missouri,  K.  dt  T.  By.  Co.  of 
Texas,  184  8.  W.  107a 
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XV.  BfePUOATIOH  OB  itJSBX.Y  A!KD 
STTBSEQITEirT  PIXABIHOS. 

^s>l77  Crez.Ciy.App.)  In  salesman's  action  for 
compensation  under  an  oral  contract,  reply  to 
defendant's  answer  setting  ap  affirmatiye  matter 
keld  a  sufficient  denial  under  the  Practice  Act, 
as  amended  in  1913  (Acts  33d  Leg.  c  127),  and 
since  repealed  (Acts  34th  Leg.  c.  101),  in  force 
at  the  trial,  so  as  to  prevent  any  admission  of 
the  facts  alleged  in  the  answer. — BrigBS-WeaTer 
Machinei7  Co.  v.  Pratt,  184  S.  W.  702, 

V.  DzannutEB  oB  ezceptioh. 

«=>I93(6)  (Tenn.)  The  insertion  in  a  single 
count  of  a  declaration  in  an  action  under  a  stat- 
ute, averments  baaed  upon  the  common  law 
will  not  convert  the  whole  declaration  into  a 
common-law  pleading,  but  will  lay  it  open  to  a 
demnrrer  for  duplicity.— Middle  Tennessee  R. 
Co.  T.  Mcilillan,  184  S.  W.  20. 

«=>2I6(1}  (Ark.)  In  determining  whether  a  de- 
murrer to  a  complaint  should  be  sustnined,  ev- 
ery allegation  therein,  together  with  every  in- 
ference reasonably  deducible  therefrom,  must 
be  considered.— Sulee  v.  Bank  of  Coming,  1S4 
S.  W.  44. 

«=>2i6(2)  (Mo.App.)  On  demurrer  to  a  plead- 
ing, as  an  amended  answer,  its  allegations  alone 
can  be  considered.— Flais  v.  Chicago,  B.  &  Q.  B. 
Co.,  184  S.  W.  917. 

<8=>2I8(2)  (Ky.)  Where  plaintiffs  counsel  de- 
manded an  early  decision  of  a  question  of  juris- 
diction arising  on  the  demurrer  to  the  answer, 
the  judge  should  not  have  awaited  the  decision 
of  the  Supreme  Court  of  the  United  Statp.'<  in 
a  case  before  it,  i>ertinent  to  the  matter,  before 
making  his  decision. — ^J.  B.  B.  Coal  Co.  t.  Hal- 
bert,  184  S.  W.  1116. 

^=3228  (Tez.Civ.App.)  Where  the  court  sos- 
toined  plaintiff's  exceptions  to  pleas  of  waiver 
and  estoppel,  and  no  amendment  thereof  was 
filed,  the  issue  was  not  in  the  case,  and  could 
not  be  considered  ify  the  jury^^Yaden  v.  Buck, 
184  S.  W.  318. 

®=3228  (Tex.Clv.App.)  In  the  absence  of  spe- 
cial exception,  every  reasonable  intendment  will 
be  indulged  in  favor  of  a  plea. — Cofer  t.  Bever- 
ly, 184  S.  W.  60& 

VI.  AMEITDBD  AH1>  SUWl^EMXWSAlt 
rUEADUfHa  AKD  BEPIXADEB. 

«S9245(4)  (Mo.)  Tinder  Bey.  St.  1900,  |  1848, 
touching  amendment  of  pleadings,  permitting 
surety,  which  had  stood  on  its  general  denial,  to 
file  an  amended  answer  pleading  specifically 
overpayments  to  the  contractor,  etc.,  AeW  prop- 
er.—Southern  Real  Estate  &  Financial  Co.  v. 
Bankers'  Surety  Co.,  184  S.  W.  1030. 

«S9245(4)  (Tez.Civ.App.)  In  trespass  to  try 
title,  allowance  of  trial  amendment,  alleging 
that  plaintitts  were  owners  as  innocent  pur- 
chasers for  value,  was  not  an  abuse  of  discre- 
tion.—Keppler  y.  Texas  Lumber  Mfg.  Co.,  184 
S.  W.  35§. 

«=9267  (Tex.CiT.App.)  Under  Rev.  St  1011, 
arts.  1824,  1823,  and  rule  19  for  district  and 
county  courts  (102  Tex.  xxxix,  142  S.  W.  xviii) 
requiring  amendments  to  be  filed  five  days  be- 
fore trial  in  suit  by  an  agent  for  commissions, 
in  which  the  buyer  of  the  lands  intervened,  re- 
fusal to  permit  the  intervener  to  file  an  nitaend- 
ment  to  bis  cross-bill  held  erroneous. — Vaden 
y.  Buck,  184  S.  W.  31& 

Xn.   ISBUXS,  PBOOT,  AlTD  VABX&irOX. 

«=»387  (Tcx.Ciy.App.)  The  pleadings  and  the 
proof  must  agree.— Angelina  (3ounty  Lumber  Co. 
y.  Hines.  184  S.  W.  596. 


XXH.  BETECTS  ASD   OBJXOTIOlfS. 
.    WAIVEB.  AKP  AIDEB  BT  VEB- 
DIOT  OB  JUUOMEM'r. 

«=>403(2)  (Mo.)  Where  the  answer  supplied 
the  defects  in  the  petition,  a  demurrer  was  not 
available.— Tiicker  v.  Wadlow,  184  S.  W.  69. 
&=>4I2  (Tey.Civ.App.)  That  plaintiffs  may 
avail  of  Act  March  3,  1913  (Acta  33d  Leg.  c. 
127),  i  4,  amending  Rev.  St.  1911,  art  1902 
fVemon's  Sayles'  Ann.  Civ.  St.  1914,  art.  1002), 
and  so  have  taken  as  confessed  a  fact  alleged 
in  the  petition  and  not  denietl,  the  court's  at- 
tention must  be  called  thereto.— Mutual  Fihoi 
Corp.  y.  Morris  &  Daniel,  184  S.  W.  1060. 

PLEDGES. 

See  Corporations,  €S9128. 

«=92l  (Mo.App.)  The  title  to  jdedged  property 
does  not  pass  from  the  pledgor  until  there  has 
been  a  sale  or  foreclosure.— iimith  v.  Becker, 
184  S.  W.  948. 

&=>50  (Mo.App.)  The  parties  to  a  pledge  can- 
Qot  therein  make  a  valid  agreement  that  there 
shall  be  no  redemption  after  default.— Smith  v. 
Becker,  184  ij.  W.  943. 

POISONS. 

See  Indictment  and  Information,  9s»lll. 
«=»4  (Tex.Cr.App.)  Pen.  Code  1011.  art.  748, 
making  it  unlawful  to  prescribe  a  narcotic  drug 
Cor  a  nabitual  user  thereof,  does  not  prohibit 
the  jjrescribing  of  such  drug  when  necessary  to 
alleviate  pain  or  cure  the  drug  habit— F^rke  v. 
State,  184  S.  W.  107. 

«x=>9  (Tex.Cr.App.)  In  a  prosecution  under 
Pen.  Code  1911,  art.  748,  prohibiting  the  pre- 
scribing of  narcotic  drugs  to  habitual  users 
thereof!  it  is  error  tn  exclude  defendant's  evi- 
dence that  he  gradually  reduced  the  size  of  the 
dose  and  finally  ceased  it  altogether;  that  be- 
ing material  to  show  that  the  drug  was  pre- 
scribed in  an  effort  to  cure  the  habit— Fyke  v. . 
State,  184  S.  W.  197. 

Where  there  is  evidence  that  a  drug  was  pre- 
scribed to  relieve  pain,  it  is  error,  in  a  prosecu- 
tion under  Pen.  Code  1911,  art.  748,  prohibit- 
ing prescribing  narcotic  drugs  to  habitual  users 
thereof,  to  refuse  to  charge  that  if  the  drug 
was  administered  in  an  effort  to  relieve  pain  the 
defendant  physician  was  not  guilty.— Id. 

In  prosecution  for  prescribing  narcotic  drugs 
to  habitual  users  thereof,  instruction  Md  er- 
roneous under  the  evidence  for  excluding  consid- 
eration of  the  fact  testified  to  that  the  drug  was 
prescribed  to  alleviate  pain  and  suffering. — Id. 

Refusal  of  defendant  s  requested  instruction, 
on  purpose  of  the  prescription,  in  prosecution 
for  prescribing  narcotic  drug  to  habitual  user 
thereof,  held  erroneous  under  the  evidence.— Id. 

POLICE  POWER. 

See  Municipal  Corporations,  9=a601. 

POLITICAL  RIGHTS. 

See  EJlections. 

POLL  TAXES. 

See  Elections,  «=>83. 

POSSESSION. 

See  Adverse  Poesession;  Property;  Quieting 
"ntle,  «=3l2;  Replevin,  «=9lO;  Vendor  and 
Purchaser,  <&=>232. 


POWERS. 


See  Wills,  «=»616. 
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PRACTICE.  ] 

For  practice  in  jwrticnlar  actiont  and  pioceed- 
ingB,  see  the  various  specific  topica. 

PREJUDICL 

See  Jury,  «=»97. 

PREMIUMS. 

See  Insurance,  «=>18e,  188. 

PRESCRIPTION. 

See  Adverse  Possession;  XIaaements,  *=»3,  8; 
Iiimitation  of  Actions;  Municipal  Corpora- 
tions, <&=>648;   Poisons,  «s>4,  9. 

PRESIDENTIAL  PRIMARIES. 

See  Elections,  •8=»21,  120. 

PRESUMPTIONS. 

See  Courts,  «s>35:  Criminal  Law,  «»316: 
Evidence,  «=»53-88. 

PRIMARY  ELECTIONS. 

See  Elections,  <e=321,  120,  126. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  «s>792. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Brokers ;  Evidence, 
€=>248;  Husband  and  Wife,  «=»25;  Insur- 
ance, «=»755;    Hailroads,  €=»24;    Witnesses, 

I.   THE  REIJkTION. 

(A)  Creation  Bud  nslateiiee. 

«=»20(1)  QKy.)  Any  evidence  to  prove  aeency, 
direct  or  indirect,  Is  admissible,  althougli  not 
full  and  satisfactory.— Rice  4  Hutcbinr  Cin- 
cinnati Co.  V.  J.  W.  Croglian  &  Co.,  184  S.  W. 
874. 

^=>20(1)  (Tex.  Civ.  App.)  Agencv  cannot  be 
proven  by  general  reputation.^Uann  v.  Bell, 
184  S.  W.  320. 

^=>2I  (Ky.)  An  agent  is  a  competent  witness 
to  prove  liis  agency.— Rice  &  Hutcbins'  Cincin- 
nati Co.  V.  J.  W.  Croghan  &  Co.,  184  S.  W. 
874. 

«=»22(1)  (Ky.)  Neither  his  agency  nor  its  scope 
can  be  established  by  the  mere  declaration  of 
the  agent  as  to  either. — Rice  &  Hutcbins'  Cin- 
cinnati Co.  V.  J.  W.  Croghan  &  Co.,  184  S.  W. 
874. 

n.  MUTUAI.  SIGHTS,  DUTIES,  AHB 
U  ABILITIES. 

(B)  Coaipensatlon  and  Lien  of  Avont. 

®=>89(9)  (Tex.Civ.App.)  In  salesman's  action  for 
compensation  under  oral  contract,  wliere  defend- 
ant pleaded  an  employment  under  a  written  con- 
tract, heUt,^  that  whether  plaintiff  accepted  the 
alleged  written  contract  and  acted  thereunder 
was  for  the  jury.— Brigga-Weaver  Machinery 
Co.  V.  Pratt,  184  S.  W.  732. 

m.  BIGHTS  AXD  Lli^ILITIES  AS  TO 
THIBD  PEBSOKS. 

(A)   Powers  of  A^ent. 

«C999  (Tex.Civ.AppO  Where  cotton  dealers  ad- 
vised a  bank  that  P.  would  "represent  us  In 
your  city,"  the  bank  had  the  right  to  construe 
the  language  to  mean  that  the  dealers  had  au- 
thorized P.  to  do  everything  usually,  customa- 
rily, or  necessarily  dons  by  a  nonresident  cot- 
ton buyer's  local  agent. — CJarver  Bros.  v.  Mer- 
rett,  184  S.  W.  741. 

®=>I0I(2)  (Mo. App.)  Where  the  shipper's  agent 
signed  a  contract  limiting  the  camer'a  liabil- 


ity,  held,  that  the  shipoer  was  bound  by  the 
act  of  hu  agent.— Stabblefield  ▼•  St  Louis  ft 
S.  F.  R.  Co.,  184  S.  W.  149. 
•3>III(6)  (Ky.) 'A  mere  travelinc  aalesman, 
with  anttiority  to  solicit  orders  subject  to  liis 
principal's  approval,  has  no  power,  without  spe- 
cial authority,  to  make  a  contract  postponing 
the  payment  of  debts  due  Iiis  principal. — Rice  ft 
Hutcbins'  Cincinnati  Co.  v.  J.  W.  Croghan  ft 
Co.,  184  S.  W.  374. 

A  traveling  salesman's  inatractions  held  to  au- 
thorize him  to  extend  the  time  of  payment  of  a 
debt  due  his  principal  by  a  dissolving  partner- 
ship.—Id. 

<&=»II6(1)  (Tex.Civ.App.)  Where  an  agent  au- 
thorized to  buy  cotton  bought  cotton  for  future 
delivery  in  violation  of  his  instruction,  the 
principal  ia  liable,  tlie  seller  having  no  notice 
of  the  limitation  on  the  agent's  apparent  author- 
ity.—Mann  V.  BeU,  184  S.  W.  320. 
€=>II9(1)  (Tex.Civ.App.)  Agency  when  once 
shown  to  exist  is  presumed  to  be  general,  and 
not  speciaL— Eazelrigg  v.  Naranjo,  184  S.  W. 
316. 

4s>l20(l)  (Tex.Civ.App.)  The  scope  of  an 
agency  cannot  be  proven  by  general  reputation. 
—Mann  v.  Bell,  184  S.  W.  320. 
^=>  1 23(10)  (Tex.Civ.App.)  In  a  suit  for  the 
price  of  horses,  wliere  defendant  claimed  plain- 
tiS  was  t>ound  to  reoompenae  him  for  duties 
paid  on  the  animals,  evidence  held  to  warrsint 
a  finding  that  defendant's  brother,  to  whom  the 
duties  were  paid,  was  defendant's  agent  ^author- 
ized to  receive  payment — Hazelrigg  v.  Naranjo^ 
184  S.  W.  818. 

(O)  Unantkoriaed  and   'Wronrfnl    Aeto. 

«=s  159(1)  (Tex.Civ.App.)  Where  the  a«ent  for 
dealers  in  cotton  obtained  from  the  bank,  with 
which  they  bad  been  pledged  by  the  dealers, 
cotton  tickets  to  make  a  list,  and  refused  to 
deliver  {lossession  to  the  bank,  the  dealers  were 
liable  to  the  bank  for  damages  occasioned  by  the 
refusal.— Carver  Bros.  v.  Merrett,  184  S.  W. 
741. 

(B)   Nottee  to  A^ent. 

«=3|77(3)  (Ark.).  Where  the  driver  who  had 
charge  of  mules  of  a  firm  had  Icnowledge  of 
their  diseased  condition  and  the  liability  o{ 
such  disease  lieing  communicated  to  other  ani- 
mals, the  partners  are  charged  with  the  agent's 
knowledge. — ^M.  C.  Brown  &  Co.  v.  Bennett,  1S4 
S.  W.  36. 

<3=>I78(1)  (Tex.CSv.App.)  The  knowledge  of  one 
performing  a  mere  ministerial  duty  is  not  im- 
puted to  his  principal.— Miehaelia  ▼.  Nance,  184 
S.  W.  786. 

(F)   Actlona. 

<3=>I93  (Tex.Civ.App.)  In  suit  by  the  assignee 
of  a  bank  against  the  bank  and  cotton  dealers 
whose  agent  converted  from  the  bank  cotton 
tickets  pledged  by  the  dealers,  whether  the  bank 
was  negligent  in  letting  the  agent  have  acceas 
to  the  ticketa  was  a  question  for  the  jury.— 
Carver  Bros.  v.  Merrett  184  8.  W.  741, 

In  suit  by  the  assignee  of  a  )>ank  against  the 
bank  and  cotton  dealers  whose  agent  converted 
from  the  bank  cotton  tickets  pledged  by  the 
dealers,  whether  the  agent  in  securing  {he 
tickets,  was  acting  within  the  authority  con- 
ferred upon  him,  held  for  the  jury.— Id. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  E}rror,  «53l227,  1234:  BaO; 
Ouaranty;  SheiifEa  and  Constables,  9=>1&8: 
Subrogation,  ^97. 

Z.  CBEATXOK  AIO)  EZZSTEHOE  OF 
BXXJlTIOir. 

(A)  Between  IndlTldnala. 

<S=>7  (Tex.Civ.App.)  A  bond  given  by  a  corpo- 
ration to  construct  a  building  is  binding  on  the 
surety,  though  tha  contract  is  nltia  vires  «a  t» 
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the  corporation.— Kaotman  r.  Outetian-Wathen 
Lumber  Co.,  184  S.  W.  1046. 
^=>39  (Tex.CSv.App.)  A  surety  who  signed  a 
bond  after  a  material  alteration  had  released 
the  liability  of  previous  signers  represoited  to 
him  to  be  bound  is  not  liable.— Kerbow  T.  Wool- 
dridge,  1S4  S.  W.  746. 

U.   KATPBB  AMP  EXTENT  OF  XJA^ 
BIUTT  OF  SXntETT. 

^=>59  (Mo.)  Contracts  of  saretiea  will  be  con- 
strued most  strongly  in  their  favor.— Southern 
Beal  Estate  &  Financial  Co.  v.  Bankers'  Surety 
Co..  184  8.  W.  1030. 

The  surety  of  a  boilding  contractor,  whose 
bond  contained  nothing  to  indicate  that  its 
terms  originated  with  the  surety,  had  the  legal 
right  to  stand  equally  before  the  law  with  the 
owner  in  the  construction  of  the  bond. — ^Id. 

m.  BISCHAKGE  OF  BITRETT. 

€=997  (Ky.)  Where  a  creditor  without  the  con- 
sent of  his  surety  does  any  act  which  in  law 
alters  the  surety's  liability,  increases  his  risk, 
or  deprives  him  of  the  right  to  pay  the  debt  and 
assume  the  position  of  creditor,  or  of  his  right 
to  seek  indemnity,  the  surety  ig  thereby  dis- 
chareed.— Barker  v.  Illinois  Surety  Co.,  184  S. 
W.  §77. 

9:^tOO{S)  (Ark.)  Changes  in  cmiatruction  con- 
tract on  which  bond  was  based  held  such  ma- 
terial alterationa  as  to  discharge  the  surety  on 
the  bond  in  the  absence  of  his  consent.— South- 
western Surety  Ins.  Co.  v.  Terry,  184  S.  W.  64. 
«=I0I(2)  (Tex.CivJk.pp.)  Striking  out  from  a 
contractor's  bond  a  clause  requiring  money  due 
under  a  school  building  contract  to  be  paid  to 
the  building  superintendent  for  disbursement  is 
a  material  alteration.— Kerbow  v.  Wooldridge, 
184  S.  W.  746. 

^3|l7(Mo.)  Architect's  certificates,  which  in 
effect  stated  merely  the  architect's  desire  that 
the  contractor  be  paid,  held  not  a  compliance 
with  the  contract,  and  the  surety  on  the  con- 
tractor's bond  was  not  liable  for  payments  made 
on  such  certificate.— Southern  Real  Bstate  ft 
Financial  Co.  v.  Bankers'  Surety  Co.,  184  S.  W. 
1030. 

Surety  on  bond  of  contractor  for  building,  the 
owner  of  which  in  good  faith  made  overpay- 
ments to  the  contractor  on  architect's  certiti- 
cates,  insufficient  under  the  contract,  held  not 
liable  for  amount  of  overpayments,  but  not  dis- 
charged from  liability  on  the  bond. — Id. 

IV.  REBSEDXES  OF   ORESITOBS. 


►  147(1)  Crei.Civ.App.)  Where  the  maker  of 
a  note  gave  ttie  surety  a  chattel  mortgage,  the 

fayee  is  entitled,  to  benefit  of  the  mortgage. — 
'errell-Michael  Abstract  &  Title  Go.  v.  McCor- 
mac,  184  S.  W.  1061. 

PRINCIPALS. 

See  Homicide,  ig=>281. 

PRIORITIES. 

See  Banks  and  Banking,  <8=»80;  Chattel  Mort- 
gages, ®=138-150;  Executors  and  Adminis- 
trators, <S=3l82;  Judgment,  <3=>787;  Mort- 
gages, €=»151. 

PRISONS. 

S«e  Costa,  «=>294,  285. 

PRIVATE  BANKERS. 

See  Banks  and  Banking,  ®=»2,  3,  80. 

PRIVATE  ROADS. 

See  KTasements. 


.PROBABLE  CAUSE 

See  Malicioos  PiDsecntion,  «s>18k  24. 

PROBATE 

See  WUls,  «s>22»-428. 

PROBATE  COURTS. 

See  Courts,  «s>36,  202. 

PROCESS. 

See  Agpeal  and  Hh-ror,  €=>188;  Attachment; 
Corporations,  ®=>507;  Execution;  Garnish- 
ment ;  Injunction ;  Insurance,  €=3627 ;  Judg- 
ment, €=»17:  Mandamas;  Partnership,  €=> 
204;  Prohibition ;  Railroads,  <S=>24 ;  Seques- 
tration ;  Taxation,  «s>642. 

n.  SERVICE. 

(C)  Pablieatlon  or  Otber  IfoMoe. 

^=384  (Mo.)  Where  constructive  service  is  au- 
thorized, there  must  be  strict  compliance  with 
statutory  requirements. — John  McMenamy  In- 
Testment  &  Heal  Estate  Co.  v.  StillweU  Cater- 
ing Co.,  184  S.  W.  467. 

(B)  Rettim  and  Proof  of  Berrloc. 

«s>l47  (Ky.)  Under  OiT.  Code  Proc.  !  670, 
proof  outside  the  record  may  be  heard  to  show 
that  a  summons  was  returned. — Bamey  v.  Fran- 
cis, Day  &  Co.,  184  S.  W.  380. 

m.  DEFECTS,  OBJEOTIOKS,  AND 
AMENDMENT. 

«=»I64(3)  (Ky.)  Under  Civ.  Code  Proc.  |i  40, 
the  sheriff  can  amend  his  return  of  summons  in 
a  suit  to  sell  decedent's  land  to  pay  debts  so  as 
to  include  defendants  actually  served.— Bamey 
V.  Francis,  Day  &  Co.,  184  S.  W.  380. 

PROHIBITION. 

See  Courts,  «S3207,  209. 

I.  NATURE  AND  GROUNDS.  . 

€=>5(4)  (Ky.)  Where,  in  exercise  of  discretion, 
circuit  judge  has  overruled  motion  to  dismiss 
indictment,  prohibition  will  not  lie  to  restrain 
trial  of  cause. — (Commonwealth  v.  Davis,  184  S. 
W.  1121. 

€=>I0(1)  (Ky.)  The  Court  of  Appeals  may  grant 
prohibition  only  to  prevent  an  inferior  court 
from  exceeding  its  Jurisdiction,  not  to  control  a 
discretion  vested  in  such  court — Commonwealth 
V.  Davis,  184  S.  W.  1121. 

H.  JURISDICTION,    FROCEEDIXOS, 
AND  lUBUEF. 

€=>I9  (Mo.)  l%e  judge  of  the  tribunal  whose 
action  is  sought  to  be  prevented  is  ordinarily 
the  only  necessary  party  defendant  in  an  action 
in  prohibition. — State  ex  rel.  Powers  v.  Ras- 
sieur,  184  S.  W.  116. 

€=>24  (Mo.)  A  motion  to  quash  the  writ  is  an 
attack  upon  the  petition,  admitting  all  facts  well 
pleaded  therein. — State  ex  rel.  Powers  v.  Ras- 
sieur,  184  S.  W.  116. 

Subsequent  filing  of  returns  raising  issues  of 
fact  by  respondents  held  to  withdraw,  waive, 
or  abandon  respondent  judge's  motion  to  quash 
the  preliminary  writ. — Id. 
€=325  (Mo.)  A  demurrer  to  the  petition  admits 
all  facts  well  pleaded. — State  ex  rel.  Powers  v. 
Rassieur,  184  S.  W.  116. 
€=326  (Mo.)  A  private  party,  Joined  with  the 
judge,  against  whom  the  writ  is  sought,  on  ac- 
count ot  bis  relation  to  the  controversy,  is  not 
required  to  make  a  return  upon  which  issue 
is  joined.  He  may  adopt  the  return  of-  the 
court,  but  cannot  be  required  to  do  so.— State 
ex  rel.  Powers  v.  Baesieor,  184  S.  W.  116. 
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PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

6ee  Insurance,  ®=3546,  789. 

PROPERTY. 

^=>I0  (Tenn.)  Tbe  true  oTraer,  in  legal  contem- 
plation, is  in  constructive  possession  of  bis  un- 
occupied land  if  no  one  else  is  holding  adversely. 
and  does  not  have  to  maintain  actual  poF^seasi on 
to  assert  bis  rights.— Steams  Coal  &  Liumber 
Co.  V.  Patton,  184  S.  W.  866. 

PROSTITUTION. 

See  Disorderly  House. 

PROXIMATE  CAUSE. 

See  Railroads,  «=»389. 

PUBLICATION. 

See  Proeesa,  ®=384;    Taxation,  «=a642. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «s>279,  379. 

PUBLIC  LANDS. 

n.  guaVEY  AHB  DISPOSAX.  OF  I.AND8 
OF  UNITED  STATES. 

(F)   Snamp  and  Overllonnd  liBnda. 


il(5)  (Mo.)  Where  under  judgment  against 
Stoddard  county  swamp  lands  were  sold  by  the 
sheriff  under  execution  against  the  county,  the 
title  of  the  purchasei-a  who  received  the  sher- 
iff's deed  was  void.— Tucker  v.  Wadlow,  184  S. 
W.  69. 

€=>6I(9)  (Mo.)  Where  after  lands  were  sold 
under  execution  issued  against  Stoddard  coun- 
ty, the  county  compromised  with  the  purchas- 
ers, receiving  compensation,  the  patent  issued 
by  the  county's  special  commissioner  carried 
title  to  the  lands.— Tucker  v.  Wadlow.  184  S. 
W.  69. 

m.  DISFOSAX  OF  IiAintS  OF  THE 
STATES. 

«3>I75(9  (Tex.Civ.App.)  Where  a  location  of 
public  lands  is  fixed  by  actual  survey  upon  the 
ground,  being  the  first  or  eldest  in  location,  the 
lines  BO  fixed  upon  the  ground  controL — Newman 
v.  Da\is,  184  S.  W.  107^ 
€s>l77  (Tex.Civ.App.)  Where  plaintiff,  under 
Kev.  St  1895,  arts.  4218j,  4218k,  made  ap- 
plication to  purchase  public  land,  oath  that  he 
was  not  purchasing  for  any  other  person,  and 
entered  into  obligation  for  deferred  payments, 
and  received  a  patent  reciting  purchase  and 
fun  payment,  no  trust  would  arise  in  favor  of 
one  who  paid  the  purchase*  price. — Houston  Oil 
Co.  of  Texas  v.  Votaw,  184  S.  W.  647. 

In  trespass  to  try  title  to  land  patented  to 
plaintiff,  where  defendants  claimed  under  one 
alleged  to  have  paid  purchase  price,  evidence  as 
to  whose  money  was  used  in  purchase  held  not 
to  show  any  resulting  trust  in  defendants'  gran- 
tor.—Id. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Kailroads;     Street    Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication;   Eminent  Domain. 


QUALIFICATIONS. 

See  Ejections,  «s>72-84. 

QUALIFIED  FEE. 

See  Wins,  «=>602. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  «=>741 ;  Trial,  «=3l36,  139. 

QUIETING  TITLE. 

See  Abatement  and  Revival,  ^s>8;    Limitation 
of  Actions,  <8=»5,  86;  Trial,  <S=>193.  194. 

I.  BIOHT  OF  ACTION  AND  DEFENSES. 

€=>4  (Mo.App.)  Where  plaintiff  is  in  possession 
of  real  estate  under  a  record  title  superior  to 
any  that  could  be  acquired  under  an  execution 
sale,  he  has  an  adequate  remedy  at  law  against 
any  claim  asserted  b^  a  purchaser  at  aach  sale, 
and  equity  wUl  not  interfere  on  the  Kioand  of 
a  doud  upon  his  title.— Scharff  v.  Kiikwood 
I,umber  Co.,  184  S.  W.  494. 
$=35  (Mo.)  Where,  if  an  instrament  was  re- 
corded, numerous  suits  to  remove  cloud  from 
title  would  be  necessary,  plaintiff,  to  avoid 
multiplicity  of  suits,  may  sue  for  the  benefit  of 
himself  and  others  similarly  situated. — ^Tucker 
V.  Wadlow,  184  S.  W.  69. 

€=>7(4)  (Mo.App.)  Since  the  judgment  in  a  me- 
chanics' lien  action  ajjainst  one  who  had  no  title 
or  interest  in  the  plaintiff^s  property  established 
no  lien  against  the  property  and  a  sale  there- 
under would  convey  no  title,  the  sale  ooold  cast 
no  cloud  upon  the  plaintiff's  title.— SchariE  t. 
Kirkwood  Lumber  Co.,  184  S.  W.  494. 
®=38  (Mo.)  Recordation  of  quitclaim  deed  to 
lands  as  to  which  the  grantor  had  no  title 
will  be  enjoined;  it  appearing  that  the  pur- 
pose of  the  recordation  of  the  instrument  was 
to  cloud  plaintiffs'  title.— Tucker  v.  Wadlow. 
184  S.  W.  69. 

€=3 1 0(1)  (Mo.)  A  plaintiff  having  no  title  is 
not  concerned  in  that  of  defendant.— Orchard 
V.  Missouri  Lumber  &  Mining  Co.,  184  S.  W. 
1138. 

€s»l2(l)  (Tenn.)  In  Tennessee,  possession  is 
not  necessary  to  maintain  a  biU  to  remove  a 
cloud  on  title.— Stearns  Coal  &  Lomber  Co.  t. 
Patton,  184  S.  W.  855. 

^=3 1 5  (Mo.)  In  suit  to  quiet  title,  eqaitable,  as 
well  as  legal,  defenses  may  be  invoked. — Wil- 
liams V.  aty  of  Hayti.  184  S.  W.  470. 

n.  PROCEEDINGS  AND  BEUCEF. 

^=>29  (Tenn.)  Laches  is  not  available  as  a  de- 
fense to  an  action  to  remove  a  cloud  on  title, 
except  where  the  plaintiff  is  out  of  poeseesioB. 
and  "out  of  possession"  does  not  mean  a  mere 
failure  to  be  m  actual  posseadon  of  wild  or  on- 
occupied  lands.— Stearns  Goal  &  Lumber  Go.  v. 
Patton,  184  S.  W.  855. 

<3=330(1)  (Ark.)  The  rights  of  a  grantee  under 
sheriff's  deed  cannot  be  considered  in  an  actioo 
to  quiet  title  involving  such  deed,  where  saet 

frantee  is  not  made  a  party. — Acker  ▼.  Devore. 
84  S.  W.  852. 

<S==>35(2)  (Tenn.)  In  an  action  to  aet  aside  a 
cloud  on  title  to  realty,  complainant's  statement 
of  Its  vendor's  actual,  open,  notorious,  and  ad- 
verse possession  for  22  years  under  a  registered 
deed,  etc.,  and  the  conveyances  to  it  soincienUj 
averred  its  title. — Steams  Coal  &  Lumber  Co. 
v.  Patton,  184  S.  W.  856. 

®=>43  (Ky.)  Under  Ky.  St.  i  11,  one  suing  to 
quiet  title  to  land  must  plead  and  prove  his  pos- 
session .—Fields  V.  Couch,  184  S.  W.  894. 
^=>44(4)  (Ky.)-  In  a  suit  to  qoiet  title  evidence 
held  to  warrant  a  finding  that  plaintiff  had  no 
title  to  the  land  in  controversy. — Fields  v. 
Couch,  184  S.  W.  894. 
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QUITCLAIM. 

See  Doeda,  •s»25. 

RAILROADS. 

See  Action,  <8=»40:  Carriers,  <S=»283,  284,  321 ; 
Commerce,  9=:>27,  62;  Evidence;  €=35,  54, 
481;  Master  and  Servant;  NegliKence,  <S=» 
39;  Street  Railroads:  Waters  and  Water 
Courses,  «=>118,  123,  126. 

I.   OOKTBOI.  AHD  REGTTIiATION  HT 
OEmBHAX.. 

$=»6  (Mo.)  Grant  of  rigbt  to  constmct  and 
build  railroad  and  do  intrastate  business  there- 
on held  not  an  exercise  of  the  police  power  or 
to  contravene  Const,  art.  12,  §  5,  as  to  abridg- 
ing exercise  of  police  power.— State  ex  rel.  Wa- 
bash Ry.  Co.  V.  Roach,  184  S.  W.  969. 

IX.  BAII.BOAD   OOmPAKIES. 

«=3l8  (Mo.)  Acts  1860-51,  p.  483,  as  amended 
by  Acts  1852-53,  p.  323,  and  Acts  1865,  pp.  89, 
90,  heM  to  authome  railroad  corporation  there- 
in named  to  do  intrastate  railroad  business. — 
State  ex  reL  Wabash  Ry.  Co.  v.  Roach,  184  S. 
W.  969. 

The  grant  of  the  right  of  doing  an  intrastate 
business  was  a  grant  which  the  state  could  make 
to  a  railroad  company. — Id. 
«=3l9  (Mo.)  The  state,  in  the  exercise  of  as- 
sumed police  powers,  cannot  pass  a  law  violat- 
ing a  railroad  company's  charter  rights  to  own 
and  operate  a  railroad  and  do  an  intrastate 
business  thereon. — State  ex  reL  Wabash  Ry.  Co. 
V.  Roach,  184  S.  W.  969. 

«=>24(2)  (Tex.Civ.App.)  The  agent  of  the  re- 
ceivers of  a  railway  corporation  is  not  its  agent 
for  the  service  of  process,  though  before  ap- 
imintment  he  served  the  road  in  same  capacity 
aa  he  serves  the  receivers  at  the  time  of  service 
of  citation  upon  him. — Webster  v.  International 
4  G.  N.  Ry.  Co..  184  8.  W.  295. 
«=»33(1)  (Mo.)  Laws  1913,  p.  179,  |  1",  prohib- 
iting foreign  corporations  from  doing  railroad 
business,  held  to  ne  given  prospective  construiv 
tion  and  applied  to  railroads  subsequently  huilt, 
so  as  not  to  contravene  existing  rights.— State 
ex  reL  Wabash  Ry.  Co.  ▼.  Roach,  184  S.  W. 
969. 

Laws  1913,  p.  179,  f  1,  prohibiting  foreign 
corporations  from  doing  railroad  business,  held 
not  applicable  to  corporation  acquiring  in  due 
course  the  rights  granted  by  the  state  to  its 
predecessor  in  title.— Id. 

VH.  SAUSS,   If  ASE8.   TBAFFXO   OOH- 
TILACTS,  Am}   0OH8OLISATION. 

®=»I43  (Mo.)  On  consolidation  of  domestic  rail- 
road coriMratlon  with  corporations  haring  line 
running  to  the  Mississippi  river  opposite  the 
Missouri  side,  franchise  or  right  to  do  intrastate 
business  in  Missouri  held  to  pass  to  consolidat- 
ed company.— State  ex  reL  Wabash  Ry.  Co.  v. 
Roach,184S.  W.  969. 

VIU.  UnDEBTEDHESS,  SECmUTIES. 
UXSNS.  AHD  MORTOAOE8. 

(B)   Fercelosarc  of  Uens  kii4  Mortgmmtu. 

€=>I94(1)  (Mo.)  Railway  company's  franchise 
or  grants  of  privileges  other  than  right  to  be  a 
corporation,  such  as  right  to  do  railroad  busi- 
ness, held  subject  to  sale  or  mortgage  and  to 
pass  under  f<»eclo8ure  sale. — State  ex  rd.  Wa- 
bash Ry.  Co.  T.  Roach,  184  S.  W.  969. 

X.   OPEKATION. 

(B)   St»tmtorr>      M«niclp«],      amd      Offieial 
Rearnlstiona. 

«=»226  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  6746,  6748-6750,  and  6753,  requiring  sep- 
arate accommodations  of  the  game  sort  for  white 
and  negro  passengers,  a  railroad  is  not  liable 


where  it  provides  the  MQoired  seeommodatknui 

If  the  conductor  permits  a  passenger  to  'ride  in 
the  wrong  car,  although  the  conductor  and  the 
passenger  may  be  liable.— State  v.  Galveston, 
H.  &  S.  A.  Ry.  Co..  184  S.  W.  227. 

Under  Rev.  St.  1911,  arts.  6746,  6748-6750, 
and  6763,  if  the  train  contained  coaches  prop- 
erly marked  and  fitted,  the  fact  that  a  negro 
was  permitted  to  ride  in  a  coach  not  so  marked 
or  equipped  would  not  entitle  the  state  to  re- 
cover the  penalty  from  the  railroad. — Id. 
4=»253  (Ky.)  The  blocking  of  a  highway  cross- 
ing by  a  railroad  train  contrary  to  Ey.  St.  § 
768,  renders  th$  company  liable  only  for  such 
damages  as  are  the  proximate  result  of  the  vio- 
lation.—Griffin  V.  Cniesapeake  &  O.  Ry.  Ck}.,  184 
S.  W.  888. 

<8=254(6)  (Tex.Civ.Apn.)  In  an  action  to  re- 
cover the  penalty  under  Rev.  St.  1911,  arts. 
6746,  6748-6750,  and  6753,  requiring  separate 
accommodations  of  the  same  sort  for  white  and 
negro  passengers,  the  burden  is  on  the  state  to 
show  that  the  required  accommodations  were  not 
provided.— State  v.  Galveston,  H.  A  S.  A.  Ry. 
Co..  184  S.  W.  227. 

Evidence  that  white  and  negro  passengers 
occupied  together  a  particnlar  Pullman  coach  is 
insufficient  to  show  that  other  coaches  properly 
marked,  as  required  by  Rev.  St.  1911,  arts. 
6746.  6748,  and  6750,  and  properly  fitted,  were 
not  provided. — Id. 

Under  Rev.  St.  1911,  arts.  6746,  6748-6760, 
and  6753,  if  it  be  conceded  that  they  apply  to 
Pullman  coaches,  in  an  action  against  a  rail- 
road for  penalty  for  allowing  white  and  colored 
passengers  to  occupy  a  Pullman  coach,  the  bur- 
den is  on  the  state  to  show  that  no  other  Pull- 
man coaches  in  the  train  were  equipped  as 
prescribed. — Id. 

The  fact  that  the  railroad  proved  proper  ac- 
commodations in  day  coaches  and  made  no  proof 
as  to  accommodations  in  Pullmans  is  insufficient 
to  shift  to  it  the  burden  of  proving  compUauce 
as  to  Pullman  coaches. — Id. 

(C)  ComvAmles  and  Peraoas  Liable  tow  Ib> 

Juries. 

^=»265  (Tex.C!iv.App.)  Where  damage  to  a  ship- 
ment of  live  stock  occurred  while  the  carrier 
was  in  the  hands  of  receivers,  appointed  by  a 
federal  court,  such  carrier  will  he  treated  as 
in  the  hands  of  the  federal  courts  when  the 
injury  occurred,  and  the  shipper  cannot  recov- 
er therefor  against  the  carrier.— Kansas  C3ty, 
M.  A  O.  Ry.  Co.  v.  RusseU.  184  S.  W.  299. 

(D)  lajarlca  to   Uceaseea    or   Trespassers 

In  Qeneral. 

«=»275(1)  (Ky.)  Where  a  freight  train  condoe- 
tor  saw  that  the  employ^  of  a  brick  plant,  a 
mere  volunteer  or  trespasser,  was  in  danger 
from  attempting  to  release  the  brake  of  a  coal 
car  while  a  locomotive  was  pushing  against  it, 
it  was  his  duty  to  stop  the  engine  from  push- 
ing.—Chesapeake  &  O.  Ry.  Co.  V.  Hudson,  184 
S.  W.  884. 

«=s>278<2)  (Ky.)  Employ^  of  brick  plant,  in- 
jured when  he  released  the  brake  of  a  coal  car, 
against  which  a  locomotive  was  pushing,  with- 
out knowledge  of  or  realization  of  his  danger, 
held  not  guilty  of  contributory  negligence. — 
Chesapeake  ft  O.  Ry.  Co.  v.  Hudson,  184  S.  W. 
884. 

®=282(9)  (Ky.)  In  an  action  by  the  employs 
of  a  brick  plant  against  a  railroad  for  injuries 
in  releasing  brake  of  car  against  which  locomo- 
tive was  pushing,  whether  or  not  plaintiCF's  in- 
juries were  caused  by  failure  of  the  road's  con- 
ductor to  exercise  ordinary  care  to  stop  engine 
after  discovery  of  plaintiff's  peril  held  for  the 
jury^— Chesapeake  &  O.  Ry.  Co.  v.  Hudson,  184 
S.  W.  884. 

(B)  Aceldeats  to  TralBs. 

€=3295  (Ark.)  Under  the  lookout  statute,  a 
railroad  company  is  liable  for  death  of  a  brake- 
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man  of  another  railroad  company  from  a  col* 
lision  of  trains,  if  the  crew  of  defendant's  train 
could  have  seen  the  other  train  in  time  to  avoid 
the  collision,  notwithatandinK  contributory  neg- 
ligence.—Chicago,  B.  I.  &  P.  By.  Co.  V.  Scott, 
184  S.  W.  65. 

(F)  Ac«IdeBt«  mt  OroBstnata. 

4=»309  (Tei.Civ.App.)  A  railroad  company 
must  exercise  ordinary  care  to  discover  and 
avoid  injuring  persons  upon  the  track  vehere  and 
when  one  of  ordinary  prudence  would  expect  to 


find  them,  vphether  trespassers  or  rightfully  on 
the  track. — Luten  y.  Missouri,  E.  &  T.  Ry.  Co. 
of  Texas,  184  S.  W.  798. 

®=33i2(3)  (Tenn.)  Eailroad's  compliance  with 
all  statutory  precautions  after  wagon  of  deceas- 
ed appeared  on  the  road  in  a  position  to  be 
struck  did  not  relieve  from  liability  if  it  did 
not  comply  with  the  requirements  of  Shannon's 
Code,  §  1574,  subsec.  2,  requiring  the  sounding 
of  whistle  and  bell  on  approaching  crossings. — 
Middle  Tennessee  R.  Co.  v.  McMillan,  184  S. 
W.  20. 

^=»330(2)  (Mo.)  Railroad,  though  negligent  in 
allowing  warning  bell  to  be  out  of  repair,  Held 
not  liable  (or  death  of  foot  passenger  struck  by 
engine  when  attempting  to  cross  tracks  without 
looking  or  listening.— Blain  v.  Missouri  Pac.  R. 
Co.,  184  S.  W.  1142. 

4=>33S(5)  (Tenn.)  In  an  action  for  i^ersonal  in- 
jury on  railroad  crossing,  the  proximate  con- 
tributory negligence  bars  recovery. — Middle 
Tennessee  R.  Co.  v.  McMUlan,  184  S.  W.  20. 
♦=>344(1)  (Tenn.)  Declaration  in  action  for  in- 
jury on  railroad  crossing  distinctly  showing  col- 
lision with  a  person,  or  based  on  Shannon's 
Code,  §  1574,  subsecs.  2  and  3,  held  to  indicate 
Intent  to  base  action  upon  statute. — Middle 
Tennessee  R.  Co.  v.  McMUlan,  184  S.  W.  20. 

Declaration  in  action  against  railroad  for 
damages  for  negligent  killing  of  plaintiff's  hns- 
band  on  a  crossing  held  to  state  a  cause  of  ac- 
tion under  the  statutes  (Shannon's  Code,  § 
1674,  subsecs.  2,  3,  and  4,  and  sections  1075 
and  1576).— Id. 

^=>346(1)  (Tenn.)  Plaintiff  in  an  action  at  com- 
mon law  for  injuries  on  railroad  crossing  has 
the  burden  of  showing,  not  only  the  infliction 
of  the  injury,  but  the  negligence  of  the  railroad. 
—Middle  Tennessee  R.  Co.  v.  McMiUan,  184  S. 
W.  20. 

In  an  action  for  the  negligent  killing  of  plain- 
tiff's husband  on  its  crossing,  it  was  the  duty 
of  the  railway  to  show  that  its  machinery  was 
in  proper  condition. — Id. 

«=»348(1)  (Tenn.)  Evidence  in  a  statatoQ'  ac- 
tion to  recover  for  the  negligent  killing  of 
plaintiff's  husband  on  defendant's  crossing  heU 
to  sustain  a  judgment  for  plaintiff.— Middle 
Tennessee  R.  Co.  v.  McMillan,  184  S.  W.  20. 
«=>348(1)  (Tex.Civ.App.)  It  may  be  establish- 
ed by  circumstances  that  a  person  was  killed 
by  a  train  at  a  public  crossing  through  the 
negligence  of  the  railroad's  servants,  and  that 
he  exercised  due  care. — Luten  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas,  184  S.  W.  798. 

(»=>34«(^  (Tea:.Civ.App.)  Evidence  held  suffi- 
cient to  warrant  the  conclusion  that  the  train 
which  killed  decedent  was  moving  north.— Luten 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  184  S. 
W.  798. 

*=>350(7)  (Tex.C!IvJlpp.)  In  a  widow's  acUon 
against  a  railroad  for  death  of  her  husband  at 
a  crossing,  whether  the  trainmen  failed  to  ring 
the  bell  or  blow  the  whistle  or  otherwise  give 
warning  was  for  the  jury. — Luten  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas,  184  S.  W.  798. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  whether 
the  train  was  being  run  without  a  headlight  was 
for  the  jury. — Id. 

In  a  widow's  action  against  a  railroad  for 
death  of  her  husband  at  a  crossing,  question 
Whether  the  road's  servants  kept  a  proper  look- 


out for  persons  abont  to  vie  the  crossing  was 
for  the  jury. — Id. 

€=3350(13)  (Tex.Civ.App.)  A  person  mlto  goea 
upon  a  railroad  track  at  a  public  crossing,  or 
where  the  railroad  haa  expressly  or  impliedly 
licensed  the  act,  is  not  negligent  per  se. — Luten 
V.  Missonri,  K.  &  T.  By.  Co.  of  Texas,  184  S. 
W.  798. 

<g=3350(16)  (Tenn.)  The  duty  to  stop,  look,  and 
listen  is  not  a  positive  duty  in  law,  applicable 
under  all  circumstances,  and  contributory  negU- 
gMiee  for  tailing  to  stop,  look,  and  listen  most 
generally  be  left  to  the  jury  under  the  circum- 
stances.— Middle  Tennessee  B.  Ca  y.  M'^.mjiIth 
184  S.  W.  20. 

'g=>350(32)  (Tex.CivApp.)  In  a  widow's  action 
against  a  railroad  for  death  oi  her  husband  at 
a  crossing,  issues  whether  deceased  was  killed  at 
the  crossing  and  whether  the  train  operatiTea 
in  striking  him  were  guilty  of  negligence  which 
was  the  proximate  cause  of  his  death  held  for 
the  jury  under  the  evidence. — ^Luten  v.  Mis- 
souri, K.  &  T.  By.  Co.  of  Texas,  184  S.  W.  79S. 
4=9351(9)  (Tenn.)  In  an  action  for  damages 
for  the  negligent  killing  of  plaintiff's  husband 
on  defendant  s  crossing  track,  brooKht  under 
Shannon's  Code,  i  1574,  subsecs.  2,  3,  and  4, 
and  section  1576,  instructions  as  to  warning 
travelers  over  a  crossing  held  erroneous,  be- 
cause statute  covered  the  ground.— Middle  Ten- 
nessee R.  Co.  T.  McMillan.  184  8.  W.  20. 

(G)   lajurle 


Traeka. 

€=3355(1)  (Ky.)  That  railroad  accident  occur- 
red within  1()0  feet  of  crossing  does  not  affect 
right  of  recovery  against  railroad. — Sizemore's 
Adm'r  v.  Lexington  &  E.  Ry.  Co..  184  S.  W. 
383. 

€=»355(5)  C^y.)  One  who  was  on  a  highway  or 
railroad  right  of  way  opposite  the  station,  to 
unload  trees  for  shipment  because  the  crossing 
was  obstructed  by  a  train,  was  not  there  by 
the  company's  Invitation. — Griffin  ▼.  Chesa- 
peake &  O.  Ry.  Co.,  184  S.  W.  888. 
®=>357  (Ky.)  Rule  requiring  precautions  by  per- 
sons operating  railroad  trains  as  to  persons  on 
right  of  way  is  confined  to  cities  or  thickly 
populated  communities.— Sizemore's  Adm*r  v. 
Lexington  &  B.  Ry.  Co..  184  S.  W.  383. 
®=»358(1)  (Mo.)  A  railroad  company  is  not  re- 
quired to  make  a  cattle  guard  safe  for  a  licensee 
using  a  path  alongside  the  track.— Shaw  t.  Chi- 
cago &  A.  R.  Co.,  184  S.  W.  1151. 
<S=»359(1)  (Ky.)  Those  operating  train  o^»e  tres- 
passer on  track  no  duty,  except  ordinary  care 
to  avoid  injuring  him  after  discovery  of  his 
peril.— Sizemore's  Adm'r  v.  Lexington  oc  XL  By. 
Co.,  184  S.  W.  383. 

€=9359(1)  (Ky.)  A  railroad  company  is  not  re- 
quired to  keep  watch  for  persons  on  a  highway 
joining  the  track  or  on  edge  of  right  of  way 
without  invitation,  but  need  only  exercise  due 
care  after  actually  discovering  their  peril. — 
Griffin  t.  Chesapeake  ft  O.  Ry.  Co.,  184  S.  W. 
888. 

«=36t  (Mo.)  Under  Rev.  St.  1909,  |  777,  the 
adoption  of  the  stock  restraint  law  and  the 
double  damage  act  do  not  relieve  a  railroad 
of  its  obligation  to  fence  in  platted  territory. — 
Shaw  V.  Oiicago  &  A.  R.  Co.,  184  S.  "W.  115L 
<»s>362(l)  (Mo.)  Under  Rev.  St.  1809,  {  777. 
the  adoption  of  the  stock  restraint  law  and  the 
double  damage  act  do  not  make  a  railroad  neg- 
ligent for  maintaining  a  cattle  guard  in  trfattmi 
territory.— Shaw  v.  Chicago  &  A.  B.  Co.,  184  S. 
W.  1161. 

€a>372(4)  (Ky.)  Rate  of  speed  of  train  is  im- 
material to  question  of  liability  of  railroad  for 
injuries  to  trespasser.— Sizemore's  Adm'r  ▼.  Lex- 
ington &  B.  Ry.  Co.,  184  S.  W.  383. 
«=»38l^)  (Ky.)  Where  person,  without  defect 
of  hearing  or  vision,  walking  on  track,  paid  no 
attention  to  signals  of  train,  his  contributor; 
negligence  bars  leaoverj.  for  hia  death. — Siie- 
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more's  Adm'r  v.  Lexington  ft  B>.  By.  Oa.  184  S. 
W.  383. 

«=338l(9)  (Ky.)  PlaintiirB  intestate,  who  at- 
tempted to  cross  a  track  in  front  of  defend- 
ant's approaching  fart  passenger  train,  and  was 
struck  and  killed,  held  guilty  of  contributory 
negligence  defeating  a  recovery. — Louisville  4 
N'.  R.  Co.  V.  Taylor's  Adm'r,  184  S.  W.  371. 
C=»389(3}  (Ky.)  The  blocking  of  a  high\»ay 
crossing  oy  a  railroad  train  contrary  to  Ky.  St. 
i  768,  held  not  the  proximate  cause  of  fright- 
ening plaintitE's  team  alongside  the  track. — Grif- 
fin V.  Chesapeake  &  O.  Ry.  Co.,  184  S.  W.  888. 
^=339d  (Tcx.Civ.App.)  To  render  a  railroad 
company  liable  under  the  theory  of  discovered 
.peril,  it  must  appear  that  engineer  in  charge  of 
train  realized  the  person's  danger,  and  that  he 
could  not  or  would  not  extricate  himself  from 
his  position,  yet  ^uled  to  take  precautions  to 
avoid  injury. — International  &  G.  N.  Ry.  Co. 
v.  Logan,  184  S.  W.  301. 
^=9398(1)  (Ky.)  In  an  action  for  injuries  re- 
.sulting  from  a  runaway  team  frighteued  by  a 
railroad  engine^  while  standing  where  the  com- 
pany was  not  required  to  keep  a  lookout  for 
them,  evidence  held  not  to  show  that  the  engine 
was  making  any  unnecessary  noise. — Griffin  t. 
Chesapeake  &  O.  By.  Co.,  lsS4  S.  W.  888. 
«=>398(3)  (Ky.)  I<>idenoe  held,  not  sufficient 
to  show  that  railroad  engincmen  saw  plaintifTs 
team  on  an  embankment  beside  the  track. — 
Griffin  v.  Chesapeake  &  O.  Ry.  Co.,  184  S.  W. 
888. 

Kvidence  held  not  to  show  a  failure  by  en- 
gincmen  to  use  due  care  to  avoid  frightening 
plaintiffs  horses  alongside  the  right  of  way 
after  seeing  their  fright. — Id. 
«=>398(4)  (Ky.)  Evidence  held  to  show  that 
train  operatives,  though  maintaining  lookout, 
could  not  have  prevented  accident  after  discov- 
ering peril  of  decedent.— Sixemore's  Adm'r  v. 
Lexington  &  E.  Py.  Co.,  184  S.  W.  383. 
€=>398(4)  (Mo.App.)  In  an  action  for  thedeath 
of  a  trespasser  on  a  railroad  track,  evidence 
held  to  warrant  a  finding,  under  the  hnraanita- 
rian  doctrine,  that  a  reasonably  prudent  engi- 
neer would  have  realized  that  the  deoensed  was 
not  aware  of  the  train's  approach  before  it  was 
too  late  to  be  stopped. — Foster  v.  West,  184  S. 
W.  165. 

«=»400(14)  (Tex.Civ.App.)  In  an  action  by  boy 
hurt  when  a  passing  train  struck  gate  leading 
from  a  stock  pen  to  the  tracks,  question  wheth- 
er engineer  in  charge  realized  boy's  peril,  bvit 
failed  to  take  precautions,  held  for  jury. — In- 
ternational &  G.  N.  Ry.  Co.  v.  Logan,  184  S. 
W.  301. 

(H)    Injnrles  to  Animal*  oa  or  aear  Tracka. 

«=>407  (Tex.Civ.App.)  Where  railroad  compa- 
ny's servants  repairing  a  cattle  guard  near  a 
road,  though  seeing  that  plaintiff's  horses  were 
frightened,  continued  to  push  a  hand  oar  towards 
them,  it  is  liable  for  injuries  to  the  animals. — 
International  &  G.  N.  Ry.  Co.  v.  Vogel,  184  S. 
W.  229. 

®=»439(4)  (Tex.Civ.App.)  In  an  action  againrt 
a  railroad  company  for  injuries  to  horses  which, 
being  frightcneil  while  driven  on  a  road,  were 
injured  in  crossing  a  cattlo  guard,  the  petition 
held  to  raise  the  issue  of  discovered  peril. — In- 
ternational &  G.  N.  By.  Co.  V.  Vogel,  184  S.  W. 
220. 

<E:=>440  (Tex.Civ.App.)  Where  the  petition  aver- 
red that  plaintiffs  horses  being  driven  down 
the  road  were  frightened  by  the  operation  of  a 
hand  car,  proof  that  the  car  was  technically  a 
push  car  which  was  being  shoved  by  the  rail- 
road company's  ."servants  does  not  constitute  a 
variance. — International  &  G.  N.  Ry.  Co.  v. 
Vogel,   184  S.  W.  22». 

<S=>446(S)  (Tex.Civ.-Vpp.l  In  an  action  for  in- 
juries to  plaintifTs  horses,  which  were  fright- 


ened and  atteairted  to  cross  a  railroad  cattle 
guard,  the  question  whether  the  railroad  com- 
pany's guard  was  sufficient  held,  in  view  of  Rev. 
St.  1911,  arts.  6596-6600,  properly  submitted 
to  the  jury.— International  &  G.  N.  Ry.  Co.  v. 
Vogel.  184  S.  W.  229. 

e=>446{i2)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  horses  being  driven  along  a  road, 
which  were  hurt  in  crossing  a  cattle  guard,  the 
question  whether  the  owner  was  negligent  in 
driving  them  loose  held  for  the  jury.— Interna- 
tional &  G.  N.  Ry.  Co.  V.  Vogel,  184  S.  W.  229. 

(I)  Fires. 

€=>46l  (Tex.Civ.App.)  Plaintiff's  refusal  of 
permission  to  a  railroad  to  burn  necessary  fire- 
guards on  his  land,  except  upon  an  unreason- 
able condition  that  it  pay  for  damage  in  ad- 
vance, is  contributory  negligence  barring  recov- 
ery against  the  railroad  for  burning  his  land. — 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Hapgood,  184  S. 
W.  1075. 

<&=>482  (2)  (Mo.App.)  Proof  that  a  fire  originat- 
ed after  the  passage  of  a  train  coupled  with 
the  showing  that  there  was  no  other  way  for 
the  fire  to  have  started  warrants  an  inference 
that  it  was  started  by  the  engine.— Bowden  v. 
St  Louis  &  S.  F.  R.  Co.,  184  S.  W.  1174. 

RAPE. 

See  Criminal  Law,  «=9440,  1159. 

tl.  PBOSECTTTION  AND  FUinSHMEMT. 

(B)  Gvldence. 
$=»52(1)  (Ark.)  That  the  prosecutrix  was  ask- 
ed leading  questions,  wavered  in  her  testimony, 
and  that  her  story  was  improbable  went  ouly 
to  her  credibility,  and  did  not  show  that  the 
evidence  was  insufficient  to  sustain  a  convic- 
tion for  carnally  knowing  her. — Rose  v.  State. 
184  S.  W.  60. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  carnally  knowing  a  female  under  the  age 
of  16  years.— Id. 

(C)  Trial    and   ReTlew. 

0=5>59(1)  (Tex.Cr.App.)  On  conflicting  evidence, 
though  court  required  jury  to  find  beyond  rea- 
sonable doubt  that  girl  was  under  15  to  con- 
vict of  rape,  failure  to  charge  for  acquittal  if 
jury  believed  she  was  more  than  15,  or  bad 
reasonable  doubt,  was  reversible  error. — Mills  v. 
State,  184  S.  W.  509. 

RATIFICATION. 

See  Corporations,  €=»426. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer, 
<Sss>6,  35;  Partition;  Quieting  Title;  Tre»- 
pass  to  Try  Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  €=9789. 

REBUTTAL 

See  Witnesses,  «=9360. 

RECEIPTS. 

See  Payment,- ®=>35. 

RECEIVERS. 

See  Railroads,  «»265. 

T.   NAT1TRE  AND  GROtTNDS  OF  RE- 
CEIVERSHIP. 
<A)   Nature  aad   Subject*  o(  Remedy. 

®=»l  (Tex.Civ.-\pp.)  The  appointment  of  receiv- 
ers is  an  ancillary  remedy,  and  a  suit  therefor 
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cannot  be  maintained  vhere  that  is  the  primary 
object,  and  no  cause  of  action  or  equitable  r»- 
lief  is  otherwise  stated. — Republic  Ttuat  COk  T. 
Taylor,  184  S.  W.  772. 

VI.  ACTIONS. 

^=>I83  (Mo.App.)  Where  defendant's  answer 
was  the  general  issue  plaintiffs  need  not  prove 
that  defendant  was  sued  as  receiver. — Bowden 
V.  St  Louis  &  S.  F.  R.  Co..  184  S.  W.  1174. 
«=>I83  (Tez.Civ.App.)  A  shipper  of  live  stock, 
suing  for  damages  thereto  while  the  property  of 
the  railroad  was  in  the  bands  of  receivers,  must 
allege  and  prove  that  the  receivers  had  been 
duly  appointed  and  discharged,  and  that  its 
property  delivered  back  was  equal  in  value  to 
the  amount  of  the  shipper's  claim,  or  that  such 
claim  was  made  a  condition  of  redelivery,  and 
also  by  what  court  the  receivers  were  appointed 
and  discharged, — Kansas  Gity,  M.  &  O.  By.  Co. 
V.  Russell,  184  S.  W.  299. 

RECOGNIZANCES. 

See  Baa;   Justicee  of  the  Peace,  «=9l69. 

RECORDS. 

See  Adverse  Possession,   9=982;    Appeal   and 
Error,  <S=»493-715,  743,  907;    Chattel  Mort- 

fages,  <S=»92,  144,  150;    Courts,  «=>33,  114, 
17;     Criminal    Law,    <8=>440,    1090-1128; 

Judgment.   9=»768;    Vendor  and   Purchaser, 

<S=3231,  233. 
«=»I7(7)  (Teir.Civ.App.J  Where  court  records 
have  been  burned,  it  wiU  be  presumed,  to  sus- 
tain conveyance  by  surviving  wife,  that  she 
made  application  for  appointment  of  apprais- 
ers of  community  property  and  that  their  ap- 
praisement was  duly  approved  by  court. — Seal- 
ey  T.  Mutual  Land  Co.,  184  S.  W.  1073. 

REDEMPTION. 

See  Mortgages,  «=»591 ;   Pledges,  «=»B0. 

REFERENCE. 

See  Appeal  and  Hrror,  «=>1022;    Arbitration 
and  Award. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments, 


I.  RIGHT  OF  ACTION  ANB  DEFENSES. 

9=3 1 3(1)  (Tex.Civ.App.)  Where  through  mutual 
mistake  a  chattel  mortgage  failed  to  include  a 
debt  which  the  parties  agreed  should  be  secured, 
the  instrument  will  be  reformed. — McLeod  Bros. 
V.  Kirkland,  184  S.  W.  721. 
«s>l6  (Ky.)  A  court  of  equity  has  power,  on 
satisfactory  parol  evidence,  to  reform  a  written 
instrument,  from  which  a  stipulation  has  been 
omitted  by  mistake  or  fraud,  to  make  It  con- 
form to  the  real  terms  of  the  contract  between 
the  parties.— Scott  v.  Spurr,  184  S.  W.  866. 
9s»l9(l)  (Tex.Civ.App.)  Instrument  will  not  be 
reformed  for  mistake  of  one  of  the  parties  un- 
less superinduced  by  fraud  of  other.— Yantis  v. 
Jones,  184  S.  W.  572. 

9=920  (Ky.)  Owner  of  farm  whose  son  negoti- 
ated its  lease  held  entitled  to  reformation  of 
the  lease  to  include  a  stipulation  as  to  cultiva- 
tion, omitted  from  the  instrument  by  the  lessee, 
who  presented  it  for  signature  to  the  son  while 
the  latter  was  under  pressure  of  business. — 
Scott  T.  Spurr,  184  S.  W.  866. 

U.   PKOCEEDINOB  AND  RELIEF. 

9=945(2)  (Ky.)  To  justify  reformation  of  a 
written  contract  for  an  omission  or  insertion 
by  mistake,  the  evidence  must  be  clear,  con- 
vincing, and  satisfactory.- Scott  v.  Spurr,  184 
S.  W.  866. 
Whether  evidence  of   an   omission   from   or 


insertion  in  a  written  oontract  by  mistake  is 
such  as  to  justify  reformation  depends  on  the 
character  of  the  testimony,  the  coherency  of 
the  entire  case,  and  the  documents,  dream- 
stances,  and  facts  proven. — Id. 
9^>45(4)  (Mo.)  In  a  suit  to  reform  a  deed,  evi- 
dence held  to  show  that  the  consideration  had 
been  paid  by  plaintiff,  and  that  her  hn^mnd  had 
substituted  his  name  as  grantee  in  place  of  hen 
in  the  deed.— Bajohr  v.  Bajohr,  184  S.  W.  76. 
9=945(9)  (Ky.)  In  an  action  to  reform  a  lease 
of  a  farm  for  omission  of  a  stipulation  as  to 
its  cultivation,  evidence  held  sufficient  to  jus- 
tify judgment  for  plaintiff.— Scott  v.  Spuir,  IM 
S.  W.  866. 

^=>47  (Ky.)  A  court  of  equity,  haTinc  power  to. 
reform  a  written  contract  which  fails  by  mis- 
take or  fraud  to  conform  to  the  real  contract 
between  the  parties,  can  cmforce  specific  per- 
formance thereof.— Scott  v.  Spurr,  l&k  S.  W. 
866. 

REHEARING. 

See  New  Trial. 

REINSTATEMENT. 

See  Oriminal  Law,  9=9ll3L 

RELATION  BACK. 

See  Partition,  9=»106. 

RELEASE. 

See  Attorney  and  Client,  9=9l01:    Compromise 
and  Settlement;    Payment 

RELIGIOUS  SOCIETIES. 

See  DisturtMince  of  Public  Assemblage.  9=>U. 

REMAINDERS. 

^95  (Ark.)  Where  a  husband  conveyed  lands 
to  his  minor  children  and  wife,  the  latter's  in- 
terest to  continue  through  life  or  widowhood, 
held  that,  the  husband  having  died  and  the  wife 
remarried,  infants  took  fee  to  the  entire  laadi. 
—Duncan  v.  Liddle,  184  S.  W.  413. 

REMEDY  AT  LAW. 

See  Injunction,  9=916,  17. 

REMOVAL  OF  CAUSES. 

V.  AM01JNT  OR  VALUE  IN  COKTBO- 
VERST. 

9=976  (Mo.App.)  Error  cannot  be  assigned  on 
the  ground  of  fraud  upon  the  federal  court  6y 
permitting  amendment  increasing  damages  al- 
leged from  $2,999  to  $10,000,  if,  upon  sucii 
amendment,  defendant  might  have  had  the  cause 
removed. — Martin  v.  Richmond  Cotton  Oil  Co_ 
184  S.  W.  127. 

RENT. 

See  Landlord  and  Tenant  9=9190^. 

REOPENING  CASE. 

See  Trial,  9=966. 

REPEAL 

'See  Statutes,  9=9l67. 

REPLEVIN. 

See  Justioos  of  the  Peace,  9=939V4.  97 ;  Plead- 
ing, 9=936. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

9=9 10  (Mo.App.)  Replevin  cannot  l>e  maintain- 
ed against  a  party  not  in  possessicKi  of  the 
property  when  suit  is  instituted. — ITerKusson  v. 
Comfort  184  S.  W.  1192. 
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xa.  pkoob£dixos  FOR  TAKnro  Aim 

BEDEUVE&T  OF   PROPEKTT. 

«=327  (Mo^pp.)  ReT.  St.  1909,  §  2637,  touch- 
ing actions  in  replevin  In  the  circuit  court,  au- 
thorizes an  action  by  merely  filing  the  petition 
-without  affidavit,  and  the  case  may  proceed  to 
judgment  without  taking  the  property.— White 
V.  Grace,  184  S.  W.  947. 

V.  bAMAOES. 

«=>77  (Ark.)  The  rule  that  an  innocent  pur- 
chaser of  land  for  value  may  recover  only  the 
value  of  standing  timber  cut  by  a  good-faith 
purchaser  thereof  is  applicable  to  suits  for  re- 
plevin for  recovery  of  the  worked  and  mer- 
chantable timber.— £nncfa  ▼.  Fittman,  184  8.  W. 
850. 

VL  TBIAZ^  XUDOICEHT,  ENFOBCE- 

MESTTOF  JUDGMENT,  AND 

REVIEW. 

9=393  (Mo.App.)  A  general  finding  of  the  issues 
in  replevin  for  plaintiff  is  a  sufficient  finding  of 
wrongful  detention  to  support  a  judgment  for 
plaintiff.— Rogers  v.  Davis,  184  S.  W.  151. 
«s>l03(2)  (Mo.App.)  Where  defendant's  answer 
in  a  replevin  suit  in  which  property  has  been 
taken  from  him  contains  no  demand  for  a  re- 
turn of  the  property,  the  only  judgment  that 
can  be  rendered  in  his  favor  is  for  a  return  of 
the  property  and  any  damages  sustained  from 
the  taking.— Bank  of  Willow  Springs  v.  Utter- 
man,  184  S.  W.  1171. 

®=>I06  (Mo.App.)  In  a  replevin  action,  the 
value,  which  is  not  the  real  issue,  and  is  as- 
scssmI  only  for  the  purposes  of  an  alternate 
judgment,  ia  to  be  assessed  as  of  the  date  of  the 
tria.— Fergusson  v.  Comfort,  184  S.  W.  1192. 

REPLY. 

See  Pleading,  «=»n7. 

REPUGNANCY. 

Se«  Witnesses,  <S=>388. 

REPUTATION. 

See  Disorderly  House,  <8=»16;    Principal  and 
Agent,  «:»20. 

REQUESTS. 

See  Trial,  «=»26ft-260. 

RESCISSION. 

See  Cancellation  of  Instruments ;    Sales,  ^» 
126 ;    Vendor  and  Purchaser,  €=»93. 

RES  GEST/E. 

See  Criminal  Law,  «=9364. 

RESIDENCE. 

See  DomicUe;  Elections,  <8=»72,  73;  Venue,  «=» 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  «s>265. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RESULTING  TRUSTS. 

See  Trusts,  *=989. 

RETROSPECTIVE  LAWS. 

See  Statutes,  i8=>276. 


RETURN. 

See  Execution,  «=s333;  Process,  «s»147,  184; 
Prohibitioii,  4=»26. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See  Dedication,  4=965. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  <8=>1137-1173. 

REVIVAL. 

See  Abatement  and  Revival;    Mortgages,  «=> 

^  REVOCATION. 

See  Brokers,  «=>44. 

RIGHT  OF  WAY. 

See  Basements. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  «=»44. 

RISKS. 

See  Master  and  Servant.  «z=>204-226.  288.  286. 

RIVERS. 

See  States,  <S=s>12. 

ROADS. 

See  HlghwayB. 

RULES. 

•See  Master  and  Servant,  «=>14l. 

RULES  OF  COURT. 

See  Courts,  «=>85. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  <Ss>101-129,  28»-236. 

SALES. 

See  Chattel  Mortgagee,  «=>219;  Commerce,  ©» 
40;  Contracts,  €=»10;  Evidence,  ®=»460, 
461;  E>xecution,  «=»216-268;  Executors  and 
Administrators,  <S=>158,  167,  348;  Guardian 
and  Ward,  €=»81-108;  Infants,  <S=»38,  39; 
Intoxicating  Liquors;  Judicial  Sales;  Mo- 
nopolies, ®=>17;  Mortgages,  <S=>353,  546; 
Partition,  €=>106,  109;  Taxation,  «=»642- 
647;  Vendor  and  Purchaser;  Waters  and  Wa- 
ter Courses,  ^S!>25i. 

J.  REQUISITES  AND  VAXIDITT  OF 
CONTRACT. 

«s>23(2)  (MoApp.)  A  buyer  can  coontermand 
a  written  order  taken  subject  to  the  seller's 
approval  at  any  time  before  its  acceptance  by 
the  seller.— Senaca  Co.  v.  Ellison,  184  S.  W. 
1177. 

9=338(1)  (Tex.Civ.App.)  Buyer  held  not  enti- 
tled to  rescind  contract  for  purchase  of  a  motor 
truck,  unless  he  was  injured  by  fraud,  if  any, 
in  seller's  representations  as  to  its  capaci&.— 
Alamo  Auto  Sales  Co.  v.  Herms,  184  S.  W.  740. 
9=>38(7)  (Tex.Civ.App.)  Where  a  fact  lies  open 
co.nally  to  both  parties  with  full  opportunity  for 
CAamination,  and  the  buyer  undertakes  to  ex- 
amine for  himself  without  relying  on  the  seller's 
statements,  it  is  no  evidence  of  fraud  that  seller 
knew  and  concealed  facts  not  known  to  the 
buyer.— James  v.  Doss,  184  S.  W.  623. 
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®=»38(8)  (Tex.CiY.App.)  Where  not  induced  to 
sign  a  contract  for  the  sale  of  personal  property 
without  knowledge  of  its  contents,  but  after 
reading  the  contract  and  declaring  that  it  was 
correct,  buyer  held  not  deceived,  as  to  the  prop- 
erty described  and  conveyed  thereby. — James  v. 
Doss,  184  S.  W.  623. 

«=»52(7)  (Tex.Civ..\pp.)  In  suit  to  rescind  ex- 
ecuted contract  for  pnrchase  price  of  motor 
truck  on  ground  of  seller's  misrepresentations 
as  to  its  capacity,  verdict  for  plaintiff  held 
without  support  in  evidence. — Alamo  Auto  Sales 
Co.  V.  Herms.  184  S.  W.  740. 
®=>53(2)  (Mo.  A  pp.)  Mailing  the  countermand 
of  an  order  in  time  to  reach  the  seller  before 
shipment  held  to  raise  a  jury  question  whether 
it  was  received,  notwithstanding  the  seller's  de- 
nial.—Senaca  Co.  V.  Ellison,  184  S.  W.  1177. 

n.   CONSTRUCTION     OF     CONTRACT. 

$s»69  (Tex.Civ.App.)  Contract  for  ."ole  of  "store 
and  office  furniture  and  fixtures"  and  of  "mer- 
chandise" in  the  grocery  line  held  not  to  include 
two  horses,  a  delivery  wagon,  and  a  set  of 
double  harness. — James  v.  Doss,  184  S.  W.  623. 

<S=>8I(5)  (Tex.Civ.App.)  Where  the  sellers  of 
potatoes  contracted  to  deliver  at  a  Texas  com- 
mon point,  the  buyers  were  not  liable  for  the 
price  unless  the  potatoes  were  delivered  or  ten- 
dered at  such  a  point  within  a  reasonable  time 
after  the  seller  received  the  order  to  ship.— 
J.  &  G.  Idppman  v.  Jeffords-Schoenmann  Prod- 
uce Co.,  184  S.  W.  534. 

^s>88  (Tex.Civ.App.)  In  suit  for  the  price  of 
Maine  potatoes  sold  Texas  buyers,  question  as 
to  place  of  delivery  to  the  buyers  held  for  the 
jury. — J.  &  G.  Lippman  v.  Jeffords-Schoenmann 
Produce  Co.,  184  S.  W.  534. 

III.  MODIFICATION    OR   RESCISSION 
OF  CONTRACT. 

(C)   Resclmilon  by  Buyer. 

iS=s>l26(l)  (Tex.Civ.App.)  Buyer  of  auto  truck, 
even  if  seller  fraudulently  represented  its  capac- 
ity, after  using  for  six  or  seven  months  and 
negligently  and  recklessly  injuring  it,  bad  no 
right  to  rescind.— Alamo  Auto  Sales  Co.  v. 
Herms,  184  S.  W.  740. 

TV.  PERFORMANCE  OF  CONTRACT. 

(O  Delivery  and  Aeceptanee  of  Goods. 

<3=>I70  (Tex.Civ.App.)  Where  pUistiff  agreed 
to  sell  cotton  for  delivery  on  or  about  a  certain 
date,  and  defendant  accepted  a  portion  deliver- 
ed at  a  subsequent  date,  the  time  of  delivery 
was  not  of  the  essence  of  the  contract,  and  fail- 
ure to  deliver  on  the  exact  date  stipulated  did 
not  defeat  plaintiff's  right  to  recover  for  the  de- 
fendant's refusal  to  accept  the  remainder  of  the 
cotton.— Bain  v.  Polasek.  184  S.  W.  279. 

VIII.   REMEDIES    OF   BtTTER. 

(D)   Action*  and  Connterclalm*  for  Breaoh 
of  'Warranty. 

$=p439  (Mo.App.)  In  an  action  by  the  seller 
of  a  horse  for  the  price,  defended  for  breach  of 
warranty  of  soundness,  the  burden  was  on  the 
•buyer  to  prove  the  breach  of  warranty. — Inger- 
soll  V.  Bond,  184  S.  W.  903. 

IX.   CONDITIONAX  SALES. 

€=3450  (Mo.App.)  "Conditional  sale"  commonly 
refers  to  transactions  whereby  possession  is  de- 
livered to  buyer,  but  property  in  goods  remains 
in  seller  till  payment  of  price. — Kingman  Plow 
Co.  V.  Joyce,  184  S.  W.  490. 
®s»454  (Mo.App.)  Where  a  doubt  exists  as  to 
whether  a  transaction  is  a  conditional  sale  or 
a  pledge,  it  is  to  be  deemed  a  pledge. — Smith 
V.  Becker.  184  8.  W.  943. 

The  intention  of  the  parties  at  the  inception 
of  the  contract  determines  whether  it  is  a  pledge 


or  eoaditional  sale,  and  its  duracter  is  not 
changed  by  lapse  of  tine.— Id. 
€=>457  (Mo.App.)  Order  for  ^oods  to  be  paid 
for  as  sold,  seller  reserving  title  and  right  to 
draw  on  goods  to  fill  orders,  is  not  conditional 
sale,  but  bailment  for  sale.— Kingman  Plow  Co. 
v.  Joyce,  184  S.  W.  490. 

That  order  for  goods  uses  word  "purchaser" 
and  provides  that  all  goods  are  sold  subject  only 
to  certain  warranty  does  not  affect  construction 
of  contract  as  conditional  sale  or  bailment  for 
sale. — Id. 

Provision  in  order  for  goods  maturing  obliga- 
tions in  event  of  insolvency^,  fire,  or  other  casu- 
alty etc.,  does  not  change  instrument  to  condi- 
tional sale. — Id. 

That  company  ordering  poods  paid  freight, 
and  was  authorized  to  fix  selling  prices,  retain- 
ing difference  as  compensation  and  to  cover  ex- 
pense, does  not  make  coatract  one  of  sale. — Id. 
€=>472(3)  (Ark.)  Where  property  sold  by  an  ad- 
ministrator to  decedent's  son  was  delivered  on 
condition  that  title  should  not  pass  until  the 
purchase  price,  represented  by  a  note,  was  paid 
in  full,  a  purchaser  from  the  son  before  payment 
acquired  no  title  as  against  the  administrator. 
— I'ierce  v.  Whipple,  184  S.  W.  837. 
<S=>479(8)  (Tex.Civ.App.)  That  sellers  of  Roods, 
shipping  them,  attached  to  the  bill  of  lading  a 
draft  for  the  price  to  the  order  of  the  sellers, 
does  not  conclusively  show  an  intention  to  with- 
hold title  until  payment. — J.  &  G.  Lippman  v. 
Jeffords-Schoeomann  P.-oduce  Co.,  184  S.  W. 
534. 

SALESMEN. 

See  Principal  and  Agent,  ^=>S9,  111, 

SALOONS. 

See  Landlord  and  Tenant,  <S==>109M. 

SATISFACTION. 

See  Compromise  and  Settlement;  Payment. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Action,  <S=s47;  Elections,  <e=s>23S;  Mu- 
nincipal  Corporations,  ®=>601 :  Principal  and 
Surety,  i@=al01;    Statutes,  €=>122. 

II.  PUBUC  SCHOOI.S. 

(B)   Creation,    Alteration,    Existence,    and 
Ulssolntlon  of  Ulstrlets. 

<S=>33  (Tex.Civ.App.)  Under  Acts  33d  Leg.  c 
129  (Vernon's  Saylcs'  Ann.  Civ.  St.  1914,  art. 
2815),  touching  common  school  districts,  con- 
solidation, in  a  county  of  less  than  10,000  popu- 
lation, of  two  districts,  to  form  one  30  mile:!  in 
length  and  16  in  width,  held  illegal. — Cleveland 
v.  Uaincr,  184  S.  W.  593. 

Retrospective  curative  provision  of  Acts  S3d 
Leg.  c.  129  (Vernon's  Sayles'  Ann.  Civ.  St.  1914. 
art.  2815),  validating  previously  formed  school 
districts,  which  became  effective  in  July,  191:5, 
held  not  to  apply  to  an  illegal  consolidation  of 
two  schodl  districts  effected  I'ebruary  11,  1915. 
—Id. 

A  curative  act  validating  school  districts 
previously  established  and  recognized  will  not 
be  construed  to  validate  the  action  of  county 
commissioners,  in  consolidating  two  districts  il- 
legally, which  was  a  fraud  upon  residents  and 
taxpayers  in  one  of  them. — Id. 
■8=336  (Tex.Civ.App.)  Acts  34th  I.eg.  c.  3t5,  S 
4a,  does  not  give  the  district  court  authority  to 
compel  the  school  trustees  to  create  a  now  dis- 
trict.— Jenuiags  v.  Carson.  184  S.  W.  562. 

An  injunction  against  uie  issuance  of  school 
bonds  which,  under  Acts  33d  Leg.  c,  12S>,  S  I 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art,  2.S1."0. 
would  prevent  alteration  of  tbe  district  and  a 
mandato^-y  injunction  for  the  creation  of  a  oetr 
district  held  proper.— Id. 

<3=»39  (Tex.Civ.Api>.)  Under  Acts  Sitb  Leg.  c. 
3d,  ameudins  Acts  32d  Leg.  a  20  (Vei^'-^ii'* 
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Sayles'  Ann.  Civ.  St  19ii,  arta.  2849a-284»o> 
§i  4,  4a,  8,  10,  a  party  aggrieved  by  the  act  of 
school' trustees  in  creatiog  districts  may  seek  re- 
lief from  the  district  court  without  first  appeal- 
ing to  the  state  superintendent  and  board  of  ed- 
ucation.—Jennings  y.  Carson,  184  S.  W.  562. 

Under  Const.  1876,  art.  5,  I  8,  as  amended 
in  1891,  Acts  33d  Leg.  c  128,  §  1  (Vernon's 
Sayles'  Ann.  Civ.  St.  l8l4,  art.  2815),  and  Acte 
.'54th  Leg.  c.  36,  the  district  court  can  super- 
vise the  action  of  school  trustees  in  refusing  to 
create  a  new  district— Id. 

(D)  Dlatrlet  Propertr,  Oontraota,  aad 
Llabllitiea. 

«=»80(1)  (Tex.Clv.App.)  There  can  be  no  re- 
covery on  express  or  implied  contracts  with 
reference  to  a  school  building  constructed  with- 
out the  permit  required  by  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  2904n,  2904o.— Kerbow 
T.  Wooldridge.  184  S.  W.  746. 
«=>8I(2)  (Tez.Civ.App.)  Invalidity  of  a  con- 
tract for  the  construction  of  a  school  building 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
2904n,  2904o,  does  not  defeat  recovery  by  a 
materialman  on  the  contractor's  bond  given  as 
required  by  articles  6394f-«894J.— Kerbow  t. 
Wooldridge,  184  S.  W.  746. 

A  school  building  contractor's  bond  not  con- 
forming to  the  requirements  of  Vernon's  Sayles* 
Ann.  Civ.  St.  1914,  arts.  e394f-C3&4j,  held  valid 
as  a  common-law  obligation.— Id. 

A  condition  in  a  school  building  contractor's 
bond  for  the  payment  of  debts  incurred  by  the 
trustees  instead  of  the  contractor  htld  a  cleri- 
cal error.— Id. 

Permission  to  a  school  contractor  to  take 
down  his  forfeit  and  proceed  with  the  work  is 
a  sufficient  acceptance  of  his  bond.— Id. 

The  refusal  of  school  trustees  to  accept  a 
contractor's  bond  when  first  tendered  because 
the  sureties  were  not  sufficient  does  not  ter- 
minate the  liability  of  those  sureties. — Id. 

A  school  building  contractor's  bond  requir- 
ing completion  free  of  mechanics'  liens  protects 
a  materialman,  though  there  could  be  no  lien 
on  a  school  building. — Id. 

«S=»86(2)  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  2tX)4o  compliance  with 
the  requirement  of  article  2904n  cannot  be  pre- 
sumed in  a  suit  on  a  school  building  contract. — 
Kerbow  v.  Wooldridge,  184  S.  W,  746. 

(BS)   DUtrlet    Debt,    Securities,    and    Taxa- 
tion. 

<8=s>lll  (Tex.Clv.App.)  Taxpayers  and  residents 
of  a  school  district  consolidated  by  the  county 
commissioners  with  another  to  form  one  so 
large  as  to  violate  Acts  .S3d  Leg.  c.  129  (Ver- 
non's Sayles'  Ann.  Civ.  St.  Wl\  art  2815), 
heU  entitled  to  temporary  injunction  restrain- 
ing the  commissioners  from  issuing  bonds,  etc 
—Cleveland  v.  Gainer,  184  S.  W.  593. 

(H)  PapIIs,  and  Condact  and  DIaelpllne  of 
School*. 

«=>I58(1)  (Ky.>  Under  Ky.  St  $|  2049,  2055, 
order  of  state  board  of  health  hM  not  to  au- 
thorize health  officer  to  direct  tfiat  school  chil- 
dren be  vaccinated  or  excluded  from  schools. — 
Board  of  Trustees  of  Highland  Park  Graded 
Common  School  Dist  No.  46  v.  McMurtry,  184 
S.  W.  390. 

<e=»l58(2)  (Ky.)  Boards  of  health  held  author- 
ized to  order  that  school  children  be  vaccinated 
when  they  believe  tliere  is  reasonable  appre- 
hension of  epidemic  and  that  vaccination  is  nec- 
essary.—Board  of  Trustees  of  Highland  Park 
Graded  Common  School  Dist.  No.  46  v.  Mc- 
Murtry, 184  S.  W.  390. 

Evidence  held  to  show  that  county  board  of 
health  had  reasonable  apprehension  of  epidemic 
of  small  iH>x,  and  hence  order  requiring  vacci- 
nation of  school  children  was  authorized. — Id. 


«=>l59</t  (Tex.Ciy.App.)  Acts  34th  Leg.  c  39, 
does  not  anthorite  free  transportation  of  chil- 
dren, to  and  from  common  achoola. — Jennings  t. 
Carson,  184  S.  W.  562. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  ®s»249. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  «3>400;   Evidence,  4=al58. 

SECURITY. 

See  Chattel  Mortgages,  9=922;    Corporations, 
«s»92. 

SEDUCTION. 

IX.  GRXMXirAl  KEBPON8IBIUTT. 

®=>34  (Tex.Cr.App.)  To  constitute  the  offense 
of  seduction,  it  is  not  necessary  that  prosecu- 
trix must  have  yielded  solely  in  reliance  on  the 
{>romi8e  of  marriage,  and  not  partly  through 
of%  for  the  accused.- MurrcU  v.  State,  184  S. 
W.  831. 

SEEPAGE. 

See  Waters  and  Water  Courses,  «=»178... 

SELF-DEFENSE. 

See  Homicide,  <8=)115,  118,  244,  300. 

SELF-SERVING  DECLARATIONS. 

Sc«  Criminal  Ltiw,  «s»426;  Evidence,  «=>271. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «ss>121-138%. 

SEQUESTRATION. 

See  Injunction,  9s>17,  27. 

®=»I5  (Tex.Civ.App.l  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914.  f  7103,  plalntiJfs,  in  suit  to 
enjoin  seizure  of  property  under  writ  of  seques< 
tration  issued  in  trespass  to  try  title,  who  were 
not  parties  to  such  suit  against  the  tenant  of 
one  of  them,  could  not  replevy  the  property. — 
Lane  t.  Kempner,  184  S.  W.  1090. 

SERVANTS. 

See  Muter  and  Servant 

SERVICE 

See  Appeal  and  Error,  4s>407;  Proeew. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See    Garnishment,    4s>250;     Justices    of   the 
Peace,  «=>93. 

SETTLEMENT. 

See  Account  Stated;    Compromise  and  Settle- 
ment; Payment. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Limitation  of  Actions,  9=>22. 

m.   POWERS,  DUTIES,  AITB  LIABII.I. 

TIES. 

^=>II8  (Ark.)  A  constable  releasing  without  au- 
thority the  attached  goods  to  the  attaching  cred- 
itor, who  sold  them  for  their  full  value,  held  lia- 
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Ue  to  tbe  debtor  only  for  th»  Talne  of  tJba  in- 
terest in  the  goods  wLich  he  claimed  as  aeainst 
his  creditor.— Daty  y.  J<«eB,  184  S.  W.  419. 

TV.  INABILITIES    ON    OFFIOIAX 
B01CD8. 

4=>t59  (Tex.Civ.App.)  Upon  allegations  in  mo- 
tion against  sheriff  and  sureties  to  recover  judg- 
ment on  ground  of  she.'lff's  refusal  to  levy  and 
return  execution,  general  demurrer  held  proper- 
Iv  austained.— Peek  v.  Murphy  &  Bolanz,  184 
S.  W.  542. 

Trial  court's  sustaining  trf  demurrer  to  appel- 
lant's motion  against  a  sheriff  and  his  sureties, 
without  hearing  appellant's  reply  argument  and 
its  refusal  to  allow  appellant  to  argue  his  excep- 
tions to  tbe  special  answer,  hold  witliin  its  dis- 
cretion.— Id. 

SIGNALS. 

See  RaUroads,  «=>312k 

SIGNATURES. 

See  Appeal  and  Error,  ^=>5S&. 

SLANDER. 

See  label  and  Slander. 

SOCIAL  SOCIETIES. 

See  Disturbance  of  Public  Assemblage,  ^»11. 

SOLICITATION. 

See  Intoxicating  Liquors,  «s»146. 

SPECIFIC  PERFORMANCE. 

See  Executors  and  Administraton,  «s>135. 

II.  CONTRACTS  ENFOBCEABIX. 

®S9S8  (Tex.Civ.App.)  A  contract  for  the  sale  of 
land,  providing  that  upon  tbe  purchaser's  breach 
be  should  forfeit  as  "full  penalty  and  liquidated 
damages"  the  first  payment  of  1600,  was  alter- 
native,  and  gave  the  purchaser  the  choice  either 
to  perform,  or  to  forfeit  tbe  payment  for  bis  re- 
fusal, so  that,  having  defaulted,  he  could  not 
have  specific  performance.— Carter  v.  Smith,  184 
S.--W.  244. 

TV.  FB0CEEDIN08  ANB  BEIiIEF. 

®s»l2l(10)  (Tex.Civ.App.)  In  the  purchaser's 
suit  for  specific  performance  of  a  contract  to 
convey  land,  evidence  held  sufBcient  to  sustain 
the  finding  that  the  purchaser  abandoned  tbe 
contract— Carter  v.  Smith,  184  S.  W.  244. 

In  the  purchaser's  suit  for  specific  perform- 
ance of  a  contract  to  sell  land,  the  fact  that  the 
vendors'  title  was  not  good  was  not  conclusive 
on  the  point  whether  the  purchaser  abandoned 
the  contract  by  declining  to  proceed  further  with 
the  trade.— Id. 

4=3 1 26(2)  (Tex.Civ.App.)  A  decree  for  specific 
performance  of  a  contract  to  sell  land  must  fol- 
low the  substantial,  if  not  tbe  precise,  terms  of 
the  contract,  so  that  it  cannot  be  entered  where 
tbe  contract  is  alternative  in  favor  of  the  pur- 
chaser, permitting  him  to  perform  or  to  forfeit 
a  payment  for  breach.— Carter  v.  Smith,  184  S. 
\V:244. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  €=3728. 

SPEED. 

See  Bailroads,  «=>372. 

SPENDTHRIFT  TRUSTS. 

See  Wills,  «s»074. 


STATEMENT. 

See  Appeal  and  Error,  €=3644,  562,  560. 

STATES. 

See  Courts,  €=>231 ;   Judgmmt,  €s=>818. 

X.  foxjtioa£  status  anb  reka- 
Tioirs. 

€=3l  (Tex.}  The  powers  of  the  state  as  a  sov- 
ereignty exist  only  for  governmental  purposes. — 
Waples  V.  Marrast,  184  S.  W.  180. 
<S=>I2(2)  (Ky.)  As  Virginia,  on  ceasion.  of  the 
Northwest  Territory,  retained  title  to  low-wa- 
ter mark  of  Ohio  river  on  north  side,  tbe  state 
of  Kentucky  which  succeeded  to  Virginia's 
rights,  is  entitled  to  land  to  such  mark  regard- 
less of  changes  in  the  river's  course.— iPerts  r. 
MeCracken,  184  S.  W.  891. 

In  an  action  where  plaintiff  claimed  title  to 
an  island  and  sand  bar  in  Ohio  river  by  patent 
from  Kentucky,  evidence  held  to  warrant  a 
finding  that  the  island  was  on  south  side  of  north 
low-water  mark,  and  within  borders  of  Ken- 
tucky.—Id, 

TV.  FI80AX.    MANAGEMENT.    PITBUO 
BEBT.   ANB   SECURITIES. 

€=>II9  (Mo.App.)  It  is  a  fundamental  princi- 
ple of  the  law  of  Missouri  that  public  money 
shall  not  be  paid  to  a  private  individual  for 
something  wholly  disassociated  from  the  inter- 
ests of  the  public. — State  ex  rel.  King  v.  Board 
of  Trustees  of  Firemen's  Pension  Fund  of  Kan- 
sas Caty,  184  S.  W.  929. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Umitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

a.   GENERAX  ANB  SPEOIAI.  OR  I.O- 
OAL   I.AWS. 

<®=»90a)  (Tex.Civ.App.)  Rev.  St  19rL  art 
1016,  is  not  a  violation  of  Const  art.  11,  |  4,  re- 
quiring a  general  law  for  incorporation  of  a  city. 
—Riley  v.  Town  of  Trenton,  184  S.  W.  344. 

m.  SUBJECTS  ANB  TITLES  OF  ACTS. 

(S=>I09  (Tenn.)  Acts  1915,  c.  28,  endtied  "An 
act  to  authorize  counties  having  a  population 
of  not  less  than  33,500  nor  more  than  34.000 
to  issue  bonds  for  highway  purposes,"  held 
valid,  though  neither  title  nor  act  fixed  a  stand- 
ard for  measuring  population  of  coundea.— Rig- 
gins  V.  Tyler,  184  S-  W.  860. 
<$=»II3(3)  (Tenn.)  Pub.  Acts,  c.  480,  entitled 
"An  act  to  provide  for  the  organization,  admis- 
sion, and  regulation  of  fraternal  beneficiary  a.1- 
sociations,"  does  not  violate  Const  art  2,  |  17, 
in  that  it  involves  a  plurality  of  subjects  not  ex- 
pressed in  the  title.— Hamiltcm  Nat  Bank  t. 
Amster,  184  S.  W.  6. 

e=>\  18(1)  (Tex.Cr.AppO  Title  of  Acts  Slat  Leg. 
c.  108,  §  61  (now  Pen.*  Code  1911,  art  691),  held 
sufiicient  to  include  prosecutions  of  insurance 
agents  for  larceny  by  embezzlement  of  premiums 
paid.— Meredith  v.  State,  184  S.  W.  204. 
®=>I20(4)  (Tenn.)  Acts  1915,  c.  28.  entitled 
"An  act  to  authorize  counties  having  a  popula- 
tion of  not  less  than  33,500,  nor  more  than 
34,000  to  issue  bonds  for  highway  purposes," 
is  not  in  violation  of  Const  art  2,  g  17,  declar- 
ing that  no  bill  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title.— 
Riggins  V.  Tyler.  184  S.  W.  860. 
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«ss>l22(l)  (T«x.Cir.A»p.)  Act  84th  Le«t  c.  39,  I 
4a,  giving  district  courts  snpervisoiy  cbntrol 
oyer  school  trustees,  is  not  void  because  not 
expressed  in  the  preamble.— Jennings  t.  Carson, 
184  S.  W.  682.  ^^ 

V.   KEPEAI.,    srSPEirSION,     EXPIBA. 
TION.  AND  BEVIVAI.. 

«=»I67(1)  (Tex.Civ.App.)  Where  Revised  Stat- 
utes of  18ra  and  1911  each  contained  a  repeal- 
ing clause,  a  law  enacted  in  1884  (Oammel's 
Laws  Tex.,  vol.  0,  pp.  flOO-602),  which  was  not 
carried  into  either  Code  or  in  either  case  among 
the  exceptions  to  the  repealing  clause,  was  re- 
pealed.—Anderson  v.  Engler,  184  S.  W."  809. 

VI.  OONSTRUCnON  AND  OFEBA- 
TION. 

(A)  GeK«rml  Ra)«i  of  CoBBtraetlon. 

^=>I94  (Ark.)  The  maxim  of  ejusdem  generis 
is  appliecl  to  effectuate  the  legislative  intent, 
but  never  allowed  to  defeat  it— Crabtree  v. 
State,  184  S.  W.  480. 

®=>206  (Mo.App.)  In  the  construction  of  stat- 
utes, effect  is  to  be  given,  if  possible,  to  every 
word,  clause,  and  sentence,  to  make  them  con- 
sistent and  harmonious.— State  ex  rel.  King  v. 
Board  of  Trustees  of  Firemen's  Pension  Fnnd 
of  Kansas  City.  184  8.  W.  929. 
^=9230  (Ky.)  In  construing  amendments  to  a 
statute,  such  amendments  are  to  be  treated  as 
having  the  same  effect  as  a  co<licil  to  a  will. — 
Gatton  V.  Fiscal  Court  of  Daviess  County,  184 
S.  W.  1. 


<D)  Retroa«tlTe  Op«r»tloii. 

<8=s>276(l)  (Tex.Clv.App.)  Act  March  8,  1013 
(Acts  83d  Leg.  c.  127)  §  4,  amending  Rev.  St. 
1911,  art.  1902  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art  1902)  to  provide  that  a  fact  alleg- 
ed in  the  petition,  not  being  denied  by  the 
answer,  shall  be  taken  as  confessed,  being  re- 
medial, 1b  not  available  on  appeal,  where  re- 
pealed after  die  trial.— Mutual  Film  -Corp.  v. 
Morris  &  Daniel,  184  S.  W.  1000. 

Vn.   FUBABINO  AND  EVIDENOE. 

^=>279  (Mo.)  The  laws  of  Congress  are  not  for- 
eign laws  that  must  be  pleaded  and  proven  in 
state  courts, — Pipes  t.  Missouri  Pac.  By.  Co., 
184  S.  W.  79. 

€e9279  (Mo.App.)  A  carrier  need  not,  liaving 
shown  that  the  transaction  was  interstate,  plead 
the  federal  laws  governing  such  transactions. — 
Stubblefield  v.  St  Louis  &  S.  F.  R.  Co.,  184  S. 
W.  149. 

4=328 1  (Mo.App.)  When  the  action  or  defense 
immediately  rests  upon  a  foreign  statute,  such 
statute  must  t>e  pleaded  as  well  as  proved.-^ 
Davis  T.  McCoU,  184  8.  W.  920. 
€=>289  (Mo.App.)  On  the  issue  whether  a 
foreign  state  has  adopted  the  Uniform  Nego- 
tiable Instruments  Law,  it  is  not  error  to  ad- 
mit the  entire  Negotiable  Instruments  Law  at 
such  state,  in  spite  of  the  rule  that  only  th« 
applicable  statutes  of  a  foreign  state  shoold  be 
admitted.— Davis  v.  McColl,  184  S.  W.  920.     , 


STATUTES  CONSTRUED. 


TTMITED  STATES. 

CONSTITUTION. 

Amend.   6 1121 

Amend.  14,  |  1 999,  1039 

Art  1,  {  8,  subsec.  3....  519 

STATUTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104,  24 

Stot  379 140 

1887,  Feb.  4,  ch.  104,  IS  2, 

3,  la  Stat  3T&,  380....  149 
1893,  Feb.  13,  ch.  105,  8  8, 

27  Stat  446 274 

1906,  June  29,  cb.  3691,  i 

7(11),     (12),     34     Stat 

595 149 

1908,  April  22,  cb.  149,  } 

1,  35  Stat  65 79 

1915,  March  4.  ch.  140,  i 

4,  88  Stat  996 425 

COMPILED  STATUTES 

1913. 

i  8031  274 

If  8564,'  8565, ' 8692 '.'.'.'.'.'.  149 

li  8667-8695   79 

ARKANSAS. 

CONSTITUTION. 

Art.  7.  i  4 38 

Art.  i.  I  23 461 

Art  19,  1  5 39 

KIRBY'S  DIGEST. 

86  837 

140  431 

(i  209-214 84.^} 

734  399 

1012,  1024 420 

1175  67 

1109.  Amended  by  liaws 

1915,  p.  205 399 


{1225  
1348.  Amended  by  Laws 

1909.  p.  956 

IS  1849,  1850 

1689  

1990 834, 

f  2005,  2008 

2385 

2413  

f  2584,  2603 


3185  

3528  

3618i  Amended  by  Lawls 

1905,  p.  126 

i  3648  

i  3902  

3906 

I  4642-4644  

I  5056,  5075 

5133  

I  5149-5154  

5395  

5399  

6072  

!  6093,  6096 

6392  

7083,  7084 

7926 

7948 


399 

431 
431 
407 
836 

60 
454 

60 

38 
847 
433 

64 

430 

847 

842 

64 

448 

399 

459 

W2 

407 

399 

44 

32 

.38 

845 

427 

424 


LAWS. 


1887,  p.  90 843 

1905,  p.  126 .• 430 

1909,  p.  ».")« 431 

1911,  p.  275 65 

1911,  p.  298,  J  1 51 

1911,  p.  361 845 

1911,  p.  1245.   Repealed 
by  Laws  1913,  jp.  612. . .  57 

1911,  p.  1245,  I  iT 57 

1911  (Sp.  Sess.)  p.  644. . .  44 
1011  (Sp.  Sess.)  pp.  548, 
554,  501,  563,  565,  i§  4, 
11,17,22,24 44 


1913,  p.  504 835 

1913,  p.  512 67 

1915,  p.  205 399 

1915,  p.  408 459 


KENTUCKY. 
CONSTITUTION. 


14  .. 

157  . 
157a 

158  . 


.1118 

.       1 


CIVIL  CODE  OF  PRA(3TICB. 

S  49  880 

§  83  873 

92,118 372 

129  896 

340,  342 888 

366 1131 

367a,  aubsea  6 1131 

414  388 

424  878 

489  1129 

{  516,517 1131 

518  388 

518,  subsec  8 1131 

{  670,756 880 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

iS  241    38S 

S§  243,887 1121 

I  840 1106 

STATUTES  1894. 

i  4436.  Amended  by  Laws 
1898,  ch.  44 892 


STATUTES  1915. 

11  894 

123  1121 

167-169  372 


L 
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768   888 

964   899 

1158  875 

1164   870 

1180 871 

1596a   892 

1  2049,  2055 390 

2121   378 

2505   878 

2515 395,  1124 

2519  305 

2546  878 

2567  ; 809 

2557b,  subscc.  2 800 

2569b,  subsec.  2 870 

3760 380 

4308 4 


LAWS. 


1898,  ch.  44. 


892 


MISSOURI. 

CONSTITUTION. 

Art  2,  i  14 1139 

Art.  2,  I  23 90 

Art.  2,  j  28 979 

Art.  2.  I  30 909,  1039 

Art.  4,  I  47 929 

Art.  4,  I  53 1039 

Art.  6,  |j  8.  12 966 

Art.  8.  I  9 908 

Art:.  11,  i  1 875 

Art  12,  8  1 969 

Art.  12,  »  2 984 

Art.  12,  I  5 969 

AMENDMENT  1884 

(COURTS  OP  APPEALS). 

«  6  966 

I  e 963 

REVISED  STATUTES  1855. 
Oh.  32,  8  41 102 

GENERAL  STATUTES  1865. 
Oh.  109,  8  25 102 

REVISED   STATUTES  1879. 
I  602  102 

REVISED  STATUTES  1889. 
8  2419  102 

REVISED  STATUTES  1909. 

I  332  74 

I  406  902 

i  777   1151 

88  1081-1083,  1087,  1089, 

1091    984 

1112   474 

18  1116-1119   984 

1671   74 

1732,1733 1148 

1786, 1770, 1777,  1778. .  407 

'1794   79 

1836 108 

l8  1848,  1850 407,  1030 

1851   4H7 

1892,  18W 1028 

'19(55 1160 

18  1979,  1980 127 

2022   995 

2081     4(57 

2119  io:jo 

18  2m5,  2541 114S 

2(«7 947,1192 

2047   1192 

18  2,S43,  2858 978 

28C;S   151 

18  ;{037-3O41    119 

3150  1(«» 

3965  479 


I  4088   938 

i  4495.    Amended  by  Laws 

1911,  p.  193 909 

4550 96,  474 

4713   478 

4901   904 

5199 479 

5425 166,996 

5434   79 

5438  996 

18  5496-5541    89 

i  5781,5784 1183 

5824  966 

&S54  76,  1036,  1158 

I  6359  ,.  921 

7042  909 

5  7184  943 

i  7222  11S3 

ijl  7227,  7228 922 

i  7372  966 

7.S99 151 

\  7413  920 

\i   74.35,7436 947 

I  7677  486 

I  7759 151,947 

7760 947 

7828  127 

8066  1148 

8221  907 

8223  952 

18  8226,  8233 907 

i  92.'>4   470 

88  9859-9903    929 

8  10000 496 

LAWS. 

1850-51,  p.  4a3.  Amended 
by  Laws  1852-5.3,  p. 
323 ;   Ijiws  18<i5,  pp.  89, 

00   969 

1862-63,   p.   3-23 969 

1865,  pp.  89.  90 969 

1873,  pp.  48,  49.  «  1,  3.  .1148 
180T,  p.  220.    Amended  by 

Laws  1909,  p.  846 976 

1909,  p.  846 976 

1911,  p.  193 909 

1913,  p.  179.  8  1 969 

1913,  pp.  237,  242,  88  0, 
17   89 


TENNESSKB. 

CONSTITUTION. 

Art.  1,  I  8 6 

.-Vrt  2,  817 6,  860 

Art.  11,  8  8 6 

SHANNON'S  CODE. 

1574,  snbsecs.  2-4 . .  20 

1575,1576 20 

4039 27 

4446   9 

0027,   subsec.  4 27 

6462   18 

i8  761^-7622    29 

LAWS. 

1891,  ch.  123 29 

1905,  ch.  480 6 

1905,  ch.  4S0,  §8  12,  .32. . .  5 

1915,  ch.  28 SCO 


TEXAS. 

CONSTITUTION. 

Art.  1,  8  15 356 

Art.  5,  8  8 207,  539,  562 

Art.  5.  8  19 307 

Art  8.   8   3 180 

Art.  11,  8  4 .344 

Art.  12,  8  6.  .247, 716,  772,  77« 


CODE  OF  GRIMINAIi  PRO- 
CEDURE 1911. 

ArtB.  628,  727 505 

Art,  790    193 

Art.  791    605 

ArtB.  901-904    810 

PENAL  CODE  1911. 

Art  9  186 

Arts.  74,' iiyiH,' 78. '.'.'.'.'.  213 

Art.  597 510 

Art  691    204 

Art.  748    197 

Arts.  750,  752,   757 200 

Arts.  924-926,    929,     931, 
933 217 

VERNON'S       ANNOTATED 

PENAL     CODE     l&ia 
Art.  9    1S(5 

REVISED   STATUTES   18Sk). 

Arts.  1535,  1537 513 

Arts.  4218J,  42iac (»7 

REVISED  STATUTES   1911. 

Arts.  275,    276,   281,   284, 

287,  292 342 

Art.  378    «aO 

Art.  731    232 

Arts.  1016,  1034 344 

Art  1146    716 

Art  1170    247 

Art  1592    350 

Art.  1620    2TS 

Arts.  1824,  1825... 31S 

Art  1830   741 

Art  1830.  subd.  9 741 

Art  1842   741 

Art  1902.      Amended     by 
Laws  1913,  ch.  127,  8  4.  .1060 

Art  1985 569,  705 

Art.  1095    257 

Arts.  2109,  2110 806 

Arts.  2759-2761    217 

Art  8!MS    785 

Art.  3422   2!n 

Art.  3690 2<»> 

Art  3712   2M 

Art  8744    73T 

Arts.  3776,  3777 542 

Art  3965   598 

Arts.  3970,  3971-3873 313 

Arts.  4068,  4069,  4634 555 

Art  4049   3:!1 

Art  4653    2n'> 

Art.  4742,  subd.  3 277 

Art  4928   2:$S 

Art  5214   705 

Art.  6054    313 

Art  5096    l'<4 

Art.  5702    (a« 

Art.  .5714    2S3 

Art  6518 .til 

Arte.  6596-6600 229 

Art  6670   2-32 

Art.  6670,  Bubsecs.  1,  2. .  232 

Art.  6671    -Sil 

Arts.      6746.      6748-6750. 

6753    ; 227 

Arts.  7271,  7272 2S5 

Arts.  7796,  7798,  77tH) 549 

VERNON'S  SAYLES'  ANNO- 
TATED     CIVIL      STAT- 
UTES   1914. 

Art  582   303 

Art.  1146 7r2 

Art  1.593    2!*5 

Art.  1612    1(M!» 

Art  1026    lOOO 

Art  1029    2TS 

Art.  1848    lOSil 

Arts.  1860,  1863 «14 

Art  1902   low 
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Burtmtt  W»i«n 


Art.  1886   281 

Art.  1967    291 

Arts.  2491,    247S 2TB 

Art  2815 662,  696 

Arts.  2849a-2849o  ...217,  662 

Arts.  290411,  29010 746 

Art  3175a    180 

Art  3218   682 

Arts.  3413.     3414,     3420, 

3422,3428 298 

Art  3594    502 

Art,  3690 276,  633 

Art.  3730    542 

Art  3970   511 

Art.  3971 511,  640 

Art.  3972    640 

Art.  3982   , 287 

Art.  4643    1090 

Art  4874a    1094' 

Arts.  5621-5623    1096  i 

Art  6631 680,  1096 

Art.  5644   1081  i 

Arts.  «394f-6394j  7461 


Art.  6646    1051 

Art.  0649    680 

Arts.  6746-6763    664 

Art.  6866   639 

Art  7103    1090 

Arts.  7773,  7778 322 

GAMMEIi'S   LAWS. 

Volume  4. 
Page  489,  H  2,  3,  7 1073 

Volume  9. 
Pages  600-602 309 

SPECIAL  LAWS. 

1})0.%  ch.  25 539 

1903,  ch.  %,  i  1 513,  539 

LAWS. 

1903,  ch.  94.. 188 

1907,  ch.  42,  111,  3,  6....  186 


1807,  ch.  128 200 

1907,  ch.  123,  !§  4,  6,  15. .  200 

1900,  ch.  27 611 

1909,  ch.  108,  I  51 204 

1011,  ch.  26 217 

1011,  ch.  26,  ${  4.  4a,  8.  10. 
Amended  by  Laws  1916, 

ch.  36  562 

1911,  ch.  44 602 

19U,  ch.  119 350 

1913,  ch.  46 180 

1918,  ch.  106,  H  1,  3. . . .  .1094 

1913,  ch.  127 732 

1918,  ch.  127,  f  4 1060 

1913,  ch.  129 503 

1913,  ch.  129.  I  1 562 

1913,  ch.  136,  i  1 1049 

1913,  ch.  163 355 

1918,  ch.  179 569 

1915^  ch.  36 .'SR2 

1915,  ch.  36,  j4a 582 

1916,  ch.  101 732 

1915  (First  Extra  Sess.) 

ch.  7 331 


STAY. 


See  Actton,  «s>69. 


STEALING. 

See  Larceny. 

STENOGRAPHERS. 

See  Mandamus,  €=>57. 

STIPULATIONS. 

See  Criminal  Law,   €s»1004;    Damages,  ^s> 
78-85. 

«=9l4(4)  (Tex.Civ.App.)  Where  the  parties  in 
an  action  of  trospass  to  try  title  agreed  that  the 
plaintiff  owned  a  certain  named  league,  unless 
It  was  divested  by  the  claimed  limitation  title 
of  the  defendants,  who  by  their  pleas  expressly 
daimed  only  a  part  of  anotb^  league,  the  plain- 
tiff was  entitled  to 'judgment — Angelina  County 
Lumber  Co.  v.  Hines,  184  S.  W.  596. 
^=3l4(9)  (Tei.Civ..\pp.)  Where  parties  agreed 
that  each  might  read  from  records  title  papers 
and  plaintiffs  should  furnish  list  with  book  ref- 
erences 10  days  before  trial,  and  file  original 
powers  of  attorney,  admission  of  title  papers 
was  not  errbr,  though  powers  of  attorney  were 
not  produced  until  trial.— Keppler  t.  Texas 
Lumber  Mfg.  Co.,  184  S.  W.  353. 
4=>I8(1)  (Tex.Civ.App.)  Stipulation,  recited  in 
order  of  sale,  by  assignee  of  foreclosore  judg- 
ment secured  by  the  mortgagee  of  a  nursery 
company,  held  to  preclude  the  assignee  from  en- 
joining the  gale  or  removal  of  the  nursery  stock 
by  the  company's  receiver  after  sale  to  the  as- 
signee.— Coldninl  Land  &  Loan  Co.  v.  Joplin, 
184  8.  W.  537. 

^=3 1 8(6)  (Tex.Civ.App.)  A  party's  agreement  to 
admit  a  field  note  would  preclude  him  from 
moving  to  strike  it  from  the  evidence  after  its 
recitals  were  found  to  be  unfavorable  to  him. — 
Crews  V.  Powers,  184  S.  W.  363. 

STOCK. 

See  Corporations,  ^=378-123. 

STOCKHOLDERS. 

See  Banks  and  Banking,  «=347. 

STREET  RAILROADS. 

See  Evidence,  «=»8;   Trial,  <S='252. 

n.   BEOUI.AT10ir    AND     OPERATIOH. 

«=>  117(5)  (Itlo.)  In  an  action  for  the  death  of 
plaintiffs  father  run  down  by  defendant's  street 
car,    evidmce    of    defendant's    negligence    held 


sufficient  to  go  to  the  jury. — Downs  v.  United 
Rys.  Co.  of  St  Louis,  184  8.  W.  995. 

STREETS. 

See  Municipal  Corporations,  «=3647,  648,  769- 

^  SUBAGENTS. 

See  Brokers,  «e»18,  86. 

SUBLETTING. 

See  Landlord  and  Tenant,  «=76. 

SUBROGATION. 

<s>7(l)  (Ky.)  A  surety  who  has  paid  the  debt 
of  his  principal  is  at  once  subrogated  to  all  tbe 
rights,  remedies,  securities,  liens,  and  equities 
of  the  creditor  tor  the  purpose  of  obtaining  bis 
reimbursement  from  the  principal  debtor. — Bark- 
er V.  Illinois  Surety  Co.,  184  S.  W.  377. 

€=>2I  (Ark.)  A  collector  of  taxes  who  had  been 
required  to  pay  the  amonnt  deposited  by  him  in 
an  insolvent  bank  is  entitled  to  subrogation  to 
the  county's  rights  against  the  bank>  stock- 
holders.—Johnson  V.  Wallace,  184  S.  W.  835. 

*=»4((1)  (Ark.)  The  chancery  court,  having  ju- 
risdiction to  assign  dower,  was  the  proper  court 
to  enforce  the  right  of  the  widow  and  adminis- 
tratrix to  Bubrogation  to  claims  against  the  es- 
tate paid  by  her.— Hicks  v.  Hicks,  184  S.  W. 
416. 


SUBSCRIPTIONS. 


See  Corporations,  ©=>78-92. 

SUBSTITUTION. 

See  Novation,  «=>6. 


See  Proceag. 


SUMMONS. 


SUPERSEDEAS. 

See  Appeal  and  Error,  «=9485. 

SUPPORT. 

See  Divorce,  «s»308,  224. 

SURETYSHIP. 

See  Husband  and  Wife,  «s>273 ;   Princi|Ml  and 

Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  ®=>116-126. 
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SURGEONS. 

See  PhysicianB  and  Surgeons. 

SURVEYS. 

See  Public  Lands,  ^=»175. 

SURVIVING  PARTNERS. 

See  Partnership,  «=»247,  268. 

SWAMP  LANDS. 

See  PabUc  Lands,  ^sf«L. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Depositaries,  *=»e,  8;  Drains,  «=»e8; 
Elections,  €=983;  Highways,  «=>125;  Sub- 
rogation. «=»21. 

I.  NATTTRIi  AMO  EXTKBT  OF  POWEB 
IN    OEHERAL. 

•s»2  (Tex.)  The  sovereign  power  of  the_  state 
may  be  exercised  in  the  levy  and  collection  of 
taxes  only  on  condition  they  shall  be  devoted 
to  public  purposes.— Waplea  v.  Marrast,  184  S. 
W.  180. 

rv.  PIJICE  OF  TAXATION. 

«=>254  (Tenn.)  The  taxation  of  personal  prop- 
erty is  dependent  on  a  domicile  of  the  owner. — 
Denny  v.  Sumner  County,  184  S.  W.  14. 

"Domicile"  and  "residence"  are  not  synony- 
mous as  applied  to  situs  for  taxation;  "domi- 
cile" importing  a  legal  relation  between  a  per- 
son and  a  particular  place,  based  on  actual 
residence  with  intention  to  remain  thei«.-^ld. 

Complainant,  removing  from  his  dc»nicile  of 
origin  in  T.  county  to  S.  county,  and  there  pur- 
chasing a  farm  for  investment  and  intending  to 
stay  only  during  education  of  his  son,  held  to 
retain  domicile  in  T.  county  for  the  taxation 
of  personalty. — Id. 

Vn.   PATMENT  AND  REFUNDIKO  OB 
RECOVERY  OF  TAX  PAIS. 

4=9543(6)  (Ho.App.)  A  complaint  in  an  action 
to  recover  paid  taxes  alleging  collection  without 
arrest,  but  under  threat  to  prosecute,  and  that 
unless  paid  "it  was  impossible  for  plaintiff  to 
continue  in  business,"  is  demurrable  as  not 
showing  payment  under  duress. — American  Mfg. 
Co.  V.  Alt.  184  S.  W.  1107,  1169. 

IX.  SAUB  OF  LANS  FOR  NONFAT- 
MENT  OF  TAX. 

®=>642  (Mo.)  An  order  of  publication,  judg- 
ment, and  sale  for  delinquent  taxes,  running 
against  "David"  M.  B.,  did  not  pass  the  title 
of  "Daniel"  M.  B.— Organ  v.  Bunnell.  184 
S.  W.  102. 

An  order  of  publication  In  a  proceeding  for 
delinquent  taxes,  running  against  "J.  R.  and 
the  unknown  heirs  of  ■  J.  R.,  deceased,"  void 
against  J.  R.  because  issued  after  bis  death, 
is  valid  against  the  unknown  heirs  of  J.  R., 
deceased,  to  authorize  the  passing  of  title  by 
a  sheriff's  deed  under  a  judgment  m  rem. — Id. 

4=»642  (Mo.^  Where  service  was  had  by  publi- 
cation by  initials  instead  of  Christian  name  on 
owners  of  property  to  be  sold  for  delinquent 
taxes,  their  recorded  deed  being  in  their  Chris- 
tian names,  judgment  against  such  owners  held 
void,  though  after  it  was  rendei-ed  and  the  prop- 
erty sold  one  wrote  to  tlie  sheriff,  signlne  his 
name  by  initials,  etc— Todd  v.  Supper,  184  S. 
W.  1143. 


J  ^9647  (M»0  An  order  of  pablication,  judg- 
ment, and  sale  for  delinquent  taxes,  rnnniai: 
against  "David"  M.  B.,  did  not  pass  tbe  title  of 
•Daniel"  M.  B.— Organ  v.  BunneU.  184  S.  W. 
102. 

XL  TAX  TITLES. 

(A)   Title  mad  Rlchts  of  PvreluuMr  at  Tax 
■ale. 

^s>734(S)  (Mo.)  Where  a  tax  judgment  was 
rendered  jointly  against  one  deceased  before  the 
suit  was  commenced  and  one  without  title,  a 
sherltfa  deed  under  the  judgment  conveyed  no 
title-Organ  v.  Bunnell,  184  a  W.  l<tt. 

Xn.  FORFEITITRES  AND  PENALTIES. 

€=»836  (Ark.)  Act  approved  May  31,  1911 
(I.aws  1911,  p.  361),  held  not  to  repeal  Kirbr's 
Dig.  II  7083,  7084,  by  impHeation,  but  to  pro- 
vide a  penalty  for  delinquent  taxes  between  the 
10th  day  of  April  and  the  assessment  of  the 
penalty  under  sections  7083  and  7084. — Maitels 
V.  Wyss,  184  S.  W.  846. 


TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  «=0lO,  09;  Master  and  Servent, 
«=>302: 

IL  REatTX.ATXON  ANB   OPEBATIOH. 

S=s>27  (Tex.Civ.App.)  While  the  mental  anguish 
doctrine  prevails  in  Texas,  such  damages  cannot 
be  recovered  in  action  for  delay  or  nondelivei; 
of  a  telegram  originating  in  a  state  where  boA 
damages  are  not  allowed. — Western  Union  Tele- 
graph Co.  V.  Bailey,  184  S.  W.  51». 

i£=>37(2)  (Tez.Civ.App.)  Where  a  telegram  is 
addressed  to  a  person  in  care  of  another,  deliv- 
ery by  the  company  to  tbe  other  relieves  tbe 
company  from  all  liability.— Western  Union  Tel- 
egraph Co.  V.  Winter.  184  S.  W.  335. 

<S=>38(6)  (Tex.Civ.*App.)  A  telegram  delayed  in 
delivery  held  to  charge  the  company  with  notice 
of  addressee's  brother's  death,  and  that  addro- 
see  would  probably  desire  to  attend  the  fungal 
—Western  Union  Telegraph  Co.  ▼.  Winter,  181 
S.  W.  335. 

Delay  in  delivering  a  telegram  held  to  tender 
telegraph  company  liable,  notwithstanding  its 
laek  of  knowledge  of  the  place  where  the  funeral 
was  held.— Id. 

«=>45  (Ark.)  Under  Kirby's  Dig.  {  7948,  a  mere 
showing  of  telephone  company  s  negligence  in 
restoring  connection  after  its  cable  was  burned, 
without  intent  to  refuse  connection  to  plaintiff, 
held  not  to  entiUe  plaintiff  to  recover  the  pen- 
alty.—Southwestern  Telegraph  &  Telephone  Co. 
V.  Fendley,  184  S.  W.  424. 

«=»49  (Tex.Civ.App.)  The  prompt  delivery  of  a 
second  telegram  for  addressee  to  the  person  in 
whose  care  it  was  sent,  who  failed  to  communi- 
cate it  to  addressee,  held  not  to  relieve  the  com- 
pany from  liability  for  delay  in  deliverins  a 
former  telegram. — Western  Union  Telegraph 
Co.  V.  Winter.  184  S.  W.  385. 

<S=354(6)  (Tex.Civ.App.)  A  provision  on  the 
back  of  a  telegraph  blank,  which  embodied  the 
contract,  limiting  the  company's  liability  for 
failure  to  discharge  its  duty  to  a  sum  not  ex- 
ceeding ?50,  is  void.— Western  Union  Tdegraph 
Co.  V.  Bailey,  184  S.  W.  519. 

«=>«8(2)  (Tex.Civ.App.1  Where  plaintiff  was 
obliged  to  leave  his  child  in  Oiattanooga  to 
travel  to  Texas  alone,  because  of  defendant's 
failure  to  transmit  a  wire  requesting  money,  ac- 
cepted by  them  for  transmission  to  Texas,  the 
situation  was  not  productive  of  tnuA  mental 
suffering  proximately  caused  by  defendant's  neg- 
ligence as  would  entitle  the  plaintiff  to  recover. 
—Western  Union  Telegraph  Oo.  t.  Sherlin,  1S4 
8.  W.  310. 
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TENANCY  IN  COMMON. 

See  Iiogs  and  Logging,  4s3>3. 

III.  BiOTTB  Aim  T.TABn.rma  of 

OOTENAKTS  AS  TO  THIRD 
PEKSOHS. 

$=>55(1)  (Ark.)  In  case  of  a  tenancy  in  common, 
where  there  ia  a  holding  in  severalty,  each  sei^ 
arate  owner  must  sue  for  his  share' of  the  prop- 
erty.—Louisvine,  N.  O.  &  T.  R.  Co.  V.  Jackson, 
184  S.  W.  450. 

A  suit  to  recover  entire  amonnt  of  damages 
for  permanent  injury  to  the  freehold  cannot  be 
instituted  by  one  of  the  tenants  in  common  not 
in  exclusive  occupancy,  and,  where  the  land 
was  partitioned  in  its  damaged  coadition,  the 
other  tenants  retained  their  right  of  action  al- 
ready accrued. — Id. 

TENDER. 

See  Usury,  «s>95. 

®=>  1 5(3)  (Mo.)  A  creditor  will  be  estopped  from 
subsequently  urging  an  objection  suppressed  at 
the  tune  of  the  tender  against  one  who  relied 
upon  the  implied  waiver  and  failed  to  produce 
l^[iil  tender. — Smith  v.  Reserve  Loan  Life  Ins. 
Co.,  184  S.  W.  464. 

4=928  (Mo.)  In  an  action  on  a  life  insurance 
policy,  evidence  that  a  draft  presented  by  a 
telegraph  company  to  the  defendant,  in  payment 
of  a  pt«miwn,  would  be  cashed  by  the  local 
banks,  was  adinissible  on  the  issue  of  tender. 
—Smith  V.  Reserve  Loan  lafe  Ins.  Co.,  184  S. 
W.  464. 

In  an  action  on  a  life  insurance  polioy,  evi- 
dence that  the  telegraph  company  drawer  of  a 
draft  tendered  to  defendant,  kept  sufBcient  funds 
in  a  local  bank  to  pay  the  draft,  was  admissible 
on  the  issue  of  tenaer. — Id. 

«=>29  (Mo.)  In  an  action  on  a  life  insurance 
policy,  evidcmce  of  an  implied  waiver  by  the  de- 
fendant of  the  production  of  legal  tender  held 
sufficient  to  warrant  submitting  to  the  jury  the 
guestiou  oif  the  validity  of  the  tender.— Smith  v. 
Beserve  Loan  life  Ins.  Ck>.,  181  S.  W.  4W. 

TERMS. 

See  CoortB,  «=>64. 

THEFT. 

See  Larceny. 

THREATS. 

See  Judgment,  ^=>3S8. 

TIE  VOTE. 

See  Blectiona,  «S923& 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Adverse  Possession,  €=341;  Appeal  and 
Error,  «=>338;  Bills  and  Notes,  c8=)120,  445; 
Criminal  Law,  €=5573,  801 ;  Execution,  €=» 
333:  Insurance,  «=>186,  539;  Judgment, 
€=9153,  866;  New  Trial.  e=3ll7;  Payment, 
«s»66;  Sales,  «=>81,  126;  Vendor  and  Pur- 
chaser, €s»75,  7& 

TITLE 

See  Adverse  Possession;  Ejectment ;  Executors 
and  Administrators,  €=>167;  Forcible  Entry 
and  Detainer,  €=96 ;  Judgment,  ®=3712 ; 
Partition,  €=9109 ;  Pledges,  €=921 ;  Quieting 
Title;   Taxation,  €=9734. 


TORTS. 

See  Action,  €=947;  Damages;  Death;  Forcible 
Entry  and  Detainer,  €=96,  35;  Fraud;  Li- 
bel and  Slander;  Malicious  Prosecution; 
Master  and  Servant,  €=9301-332;  Municipal 
.Corporations,  €=9759,  821 ;  Negligence;  Prin- 
cipal and  Agent,  €=9l6J);   Venue,  €=»& 

TOWNS. 

See  Municipal  Corporations. 

TRANSFER  OF  CAUSES. 

See  Courts,  €=9487;  Justices  of  the  Peace,  €=9 
€=9l6»,  162;   Trial,  €=9ll. 

TRAVELING  SALESMEN. 

See  Prlndpal  and  Agent,  €=9111. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Bailroads,  €=9275-282y  359;    Venne*  €=9a 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;    Stipulations,  €=9l4. 

I.  BIGHT  OF  ACTION  AlTD  DEFENSES. 

*=»7  (Tex.Civ.App.)  In  the  absence  of  evidence 
that  one  who  at  one  time  held  title  by  limita- 
tion had  assigned  it  to  the  plaihtiOs  specifical- 
l}r  as  a  part  of  the  plaintiffs'^  grant,  his  title  by 
hmitation  would  avail  plaintiffs  nothing.— (>o«- 
by  T.  Stevens,  184  S.  W.  705. 
«3b22  (Tex.Civ.App.)  Answer  of  defendants  in 
trespass  to  try  title,  setting  up  limitations,  with 
appropriate  prayer,  held,  in  the  absence  of  spe- 
cial exceptions,  sufficient  as  a  cross-action.— 
Nunez  v.  McElroy,  184  S.  W.  531. 

H.  PBOCEEDINOB. 

€=>32  (Xex.Civ.App.)  Allegations  in  trespass  to 
try  title  held  an  admission  that  plaintiffs  had 
no  title  to  the  part  of  the  land  described  in 
their  petition  as  claimed  by  defendajits.— Diffie 
V,  White,  184  S.  W.  1065. 
«=»40(4)  (Tex.Civ.App.)  That  a  deed  by  a  town 
to  which  land  had  been  granted  included  only  to 
a  certain  line  is  not  conclusive  that  the  deed  to 
the  town  was  of  the  same  extent,  although  it 
may  be  evidence  to  that  effect.— Crosby  v.  Stev- 
ens, 184  S.  W.  705. 

<&»40(6)  (Tex.Civ.App.)  Field  note  book  admit- 
ted by  agreement  of  parties,  so  far  as  it  related 
to  certain  surveys,  should  have  been  consid- 
ered by  the  court  in  passing  on  the  issues. — 
Crews  V.  Powers,  184  S.  W.  363. 
€=941(1)  (Tex.Civ.App.)  Where  plaintiffs  intro- 
duced a  pdtent  to  the  heirs  of  one  deceased  and 
deeds  from  certain  persons  of  the  same  name, 
but  made  no  showing  that  such  persons  were  the 
heirs  of  deceased,  and  the  deeds  did  not  so  re- 
cite, they  failed  to  deraign  title  from  the  sot- 
ereignty.— Sweeten  v.  Taylor,  184  S.  W.  GO."!. 

Mere  evidence  of  prior  possession  without 
proof  of  title  from  the  sovereignty  or  that  the 
parties  claimed  under  a  common  source  will  not 
warrant  judgment  for  plaintiffs.— Id. 
€s>4l(l)  (Tex.Civ.App.)  Evidence  held  to  sup- 
port the  finding  of  the  jury  that  plaintiffs,  in 
trespass  to  try  title,  had  no  title  to  the  land  in 
question,  since  it  was  not  included  within  the 

rant  under  which  they  specifically  claimed. — 

Crosby  V.  Stevens,  184  S.  W.  705. 

Evidence  "held  to  support  a  judgment  for  the 
defendants  in  trespass  to  try  title,  where  there 
was  no  evidence  that  it  was  physically  impossi- 
ble for  the  land  to  have  been  located  as  the 
jury  found  it  was. — Id. 
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<8=»4t(2)  (Tex.Civ.App.)  Where  plalntifEs  de- 
raign  title  from  two  persons,  and  defendants 
from  only  one  of  them,  plaintiffs  did  not  show 
the  parties  claimed  from  a  common  source ; 
there  being  no  proof  of  the  interest  of  their 
grantors.— Sweeten  v.  Taylor,  184  S.  W.  683. 

9=>44  (Tex.CiY.App.)  Where  plaintiff's  title  de- 
pended on  whether  an  early  grant  included  the 
land  claimed,  and  the  boundary  of  the  grant 
was  the  north  bank  of  a  river,  it  was  not  error 
to  submit  to  the  jury  the  special  issue  whether, 
at  the  time  of  the  grant,  the  land  claimed  by 
plaintiffs  was  on  that  side  of  the  river,  either 
in  whole  or  in  part.— Crosby  v.  Stevens,  184  S. 
W.  705. 

In  trespass  to  try  title,  the  burden  being  w- 
on  the  plaintiffs,  if  their  evidence  was  insuffi- 
cient, clearly  to  establish  title,  the  jury  might 
disregard  it  altogether,  and  therefore  submission 
of  the  sufficiency  of  evidence  was  proper  wheth- 
er defendants  introduced  any  evidence  or  not. 
—Id. 

«=>4S(1)  (Tex.Civ.App.)  Refusal  of  instruction 
on  sufnciency  of  evidence  as  to  line  of  old  grant 
held  not  erroneous,  where  giving  it  wonld  have 
nullified  the  issues  submitted  and  would  hiVe 
been  contrary  to  the  evidence  in  the  cause. — 
Crosby  v.  Stevens,  184  S.  W.  705.  ,     ^ 

An  instruction,  in  trespass  to  try  title  to  land 
alleged  to  be  part  of  an  old  grant,  that  the  jury 
should  consider  only  the  boundary  as  existed  at 
the  time  of  the  grant  was  not  erroneous,  as  it 
left  the  jury  free  to  determine  where  the  bound- 
ary was.— Id.  . 

Requested  instructions,  in  an  action  to  quiet 
title,  which  would  call  for  a  general  verdict, 
held  properly  refused,  a  general  verdict  in  such 
action  not  bieing  proper,  in  view  of  submission 
of  special  interrogatories. — Id. 

TRIAL 

See  Continuance;    Costs;    Criminal  Law,  <S=> 

622-883;    Jury;    New   Trial;    Stipulations; 

Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

I.   NOTICE  OF  TRIAt.  AITD  PREIiIMI- 
MART  PB0CEEDIN08. 

«=5»5  (Ky.)  Under  Civ.  Code  Prac.  |  366,  and 
section  367a,  subsec.  5,  held,  that  submission  of 
acti(Mi  in  equity  and  judgment  rendered  on  peti- 
tion and  cross-petition  was  premature  and  un- 
authori2Pd.^Iones  v.  Hazard  Dean  Coal  Co., 
184  S.  W.  1131. 

n.  DOCKETS,  U8T8.  AND  CAX.EN. 
DAKS. 

«=9||(2)  (Ky.)  An  action  to  recover  wages 
and  expenses  and  a  share  of  the  profits  of  the 
business  should  be  transferred  to  equity  and  re- 
ferred to  a  commissioner. — Wickliffe  Mfg.  Co. 
T.  Wilson.  184  S.  W.  386. 

m.   COURSE  AND  CONDUCT  OF 
TRIAL   IN   OENERAIi. 

«=»29(2)  (Ark.)  Where  it  was  in  dispute  wheth- 
er corporation's  treasurer  had  authori^  to  bind 
it,  court's  remarks  concerning  effect  of  contract 
signed  by  him,  held  contrary  to  Const,  art.  7, 
S  23.  and  improper  and  highly  prejudicial.— Roe 
Rice  &  T>ind  Co.  v.  Strobhart,  184  S.  W.  461. 

TV.  RECEPTION  OF  EVIDENCE. 

(A)  Introdnctlon,  Offer,  and  Admlaaloa  of 
ISvidence  in  Oeaeralt 

<s»39  (AIo.App.)  In  action  on  contractor's  bond 
for  mnterinls  fumislied  to  and  used  by  con- 
tractor with  city,  Arid  on  the  pleadings  and  evi- 
dence that  the  contract  was  properly  proved 
and  introduced  in  evidence. — City  of  SC  Louis 
T.  McCuUy  Const  Co.,  184  S.  W.  &3». 


(B)  Ordw    vf    PMMf,    BAbnttiO,    mad    Re- 

•pealnc  Caae. 

€=»66  (Mo.App.)  A  case  can  be  reopened  and 
further  evidence  received  only  by  consent  of  the 
court.— MoKencie  Carpet  Co.  ▼.  Lefiler,  184  S. 
W.  905. 

(C)  Objections,  Motion  ■  to  Strike  Oat,  and 

Bxeeptiona. 

€=>75  (Mo.App.)  Where  counsel  for  defendant 
receiver  testified  without  objection  that  railroad 
company  was  then  in  the  hands  of  a  receiver, 
proof  receiver  had  been  appointed  before  the 
cause  of  action  arose  held  not  objectionable  on 
ground  record  was  best  evidence.— Bowden  v.  St 
Louis  &  8.  F.  R.  Co.,  184  S.  W.  1174. 
«=3>85  (Tex.Civ.App.)  Where  defendant  rsilroad 
company  offered  witness'  written  statement 
partly  competent  and  partly  incompetent,  ex- 
clusion on  plaintiff's  objection  held  not  error- 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Wash- 
bum,  184  S.  W.  580. 

It  is  not  error  to  admit  partly  comp>etent  and 
partly  incompetent  evidence  over  objection  to 
the  whole. — Id. 

«=>85  (Tex.Civ.App.)  An  objection  to  evidence 
admissible  in  part  should  separate  the  admis- 
sible evidence  from  that  which  is  Inadmissible. 
— Briggs- Weaver  Machinery  Co.  v.  Pratt  1S4 
S.  W.  732. 

®=>85  (Tex.Civ.App.)  An  assignment,  complain- 
ing of  the  overruling  of  an  objection  to  the  evi- 
dence, presents  nothing  for  review,  where  the 
evidence  was  in  part  admissible. — Cleburne  Pea- 
nut &  Products  Co.  V.  Missouri,  K.  &  T.  Ky.  Co. 
of  Texas,  184  S.  W.  1070. 

V.   ARGUMENTS  AND  OONDVCT  OF 
OOUNSEIb 

4=9 1 09  (Mo.App.)  In  forcible  entry  and  detain- 
er, the  opening  statement  of  plaintilTs  coune^I 
that  he  heard  an  attorney  advise  plaintiff  as  to 
the  title,  and  that  plaintiff  relied  thereon,  was 
improper.— Underwood  v.  City  of  CaruthersviUe, 
184  S.  W.  486. 

^=»I09  (MoApp.)  Where  statements  of  plain- 
tiff's counsel  in  opening  amount  to  admissions 
of  fact  the  existence  of  which  precludes  a  re- 
covery, the  court  is  justified  in  granting  a  non- 
suit—Wonderly  V.  Little  &  Bays  Inv.  Co., 
184  S.  W.  1188. 

€=>  1 1 5(5)  (Mo. App.)  Sustaining  objections  to 
argument  of  counsri  that  his  client  was  "let 
out"  of  a  former  proceeding  in  which  the  action 
was  dismissed  as  to  him  is  not  error,  especially 
where  counsel  actually  succeeds  in  making  con- 
siderable argument  of  this  character. — Gardiner 
V.  McPike,  184  S.  W.  956. 

4=3(25(1)  (Ky.)  In  a  servant's  action  for  in- 
juries, statements  of  plaintiff's  counsel  held  in- 
sufficient to  justify  reversal  on  the  ground  of  im- 
proper argument — Chesapeake  &  O.  Ky.  Co.  r. 
Witte,  184  S.  W.  1128. 

4s>l27  (Mo.App.)  In  a  eerrant's  action  for  in- 
juries, attorneys  should  refrain  from  mentioning 
employers'  liability  insurance,  where  it  affirma- 
tively appears  that  the  defendant  master  did  not 
have  such  insurance. — ^Hayes  v.  Berry,  1S4  S. 
W.  913. 

«=3l33(2)  (Tez.Civ.App.)  Statement  in  opening 
argument  that  plajntilf  could  not  acour  country 
for  witnesses  as  bad  defendant  corporation  (>■ 
bolster  up  unjust  claim  held  not  error,  where 
withdrawn  from  jury  with  instruction  not  to 
consider.— Houston  Oil  Co.  of  Texas  v.  Junes. 
184  S.  W.  611. 

VI.  TAKING  CASE  OB  QUESTION 
FROM  JXTRT. 

(A)   (tnestlona  of  lAvr  or  of  Kaet  la  Grm> 
eral. 

€=3136(3)  (MaApp.)  In  an  action  by  the  buyer 
of  a  motion  picture  theater  against  the  seller, 
where  such  seller  concedes  that  he  had  no  ri^ht 
to  asaign  his  lease,  the  court  will  not  place  • 
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strict  legal  eonstraetion  npon  Its  terms  and  in- 
Btruct  that  as  matter  of  law  there  were  no  re- 
strictions upon  the  seller's  right  to  transfer. — 
Harmon  v.  Dickerson,  184  S.  W.  139. 
i8=»t39(l)  (Tex.Civ.App.)  Where  there  is  any 
evidence  about  which  reasonable  minds  may  dif- 
fer, the  issue  is  for  the  jury.— Mann  v.  Bell, 
1^  S.  W.  32a 

€=>I39(1)  (Tei.Oiv.App.)  Where  evidence  was 
sufficient  to  raise  the  issue  of  defendant's  negli- 
pence,  it  was  not  error  to  refuse  peremptory 
charffea— Missouri,  K.  &  T.  Hy.  Co.  of  Texas  v. 
Washburn,  184  S.  W.  680. 
€=>I39(1)  (Tex.Civ.App.)  To  authorize  the  court 
to  take  a  material  question  from  the  jury,  the 
evidence  must  be  of  such  a  character  that  there 
is  no  room  for  ordinary  or  reasonable  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from  it. 
— Luteu  V.  Slissouri,  K.  &  T.  Hy.  Co.  of  Texas, 
IM  S.  W.  798. 

(B)  Denmrrer  to  Bvldence. 

®=>IS6(2)  (Mo.  App.)  Evidence  on  demurrer 
thereto  must  be  viewed  in  the  light  most  favor- 
able to  plaintiff.— Marshall  v.  United  Itys.  Co. 
of  St.  Loois,  184  S.  W.  109. 

Vn.  XHSTRUOTIONS  TO  JWT. 

{A)  Pro-rinee  of  Coart   and   Jnrr    ta   Gen- 
eral. 

€=3 1 91(1)  (Tex.Civ.App.)  Alaterial  facts  con- 
troverted by  the  evidence  should  not  be  assumed 
in  the  charge. — Snaman  v.  Lane,  184  S.  W.  3G0. 
€=193(1)  (Tex.CivuVpp.)  Instruction,  in  action 
to  quiet  title,  held  Dot  improper  fur  indicating 
what  the  findings  of  tlie  jury  should  be.— Cros- 
by v.  Stevens,  184  S.  W.  70o. 
<S=>I94(1)  (Tex.Civ.App.)  A  requested  instruc- 
tion which  was  on  the  WL'ii;ht  of  the  evidence 
was  properly  refu.sed.— Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Moses,  184  S.  W.  327. 
<3=>I94(10)  (Tex.Civ.App.)  Instruction,  in  an 
action  to  quiet  title  on  issue  of  mistake  in  old 
plat,  held  not  on  the  weisbt  of  evidence,  but 
proper  submission  of  tlie  issues. — Crosby  v. 
Stevens,  184  S.  W.  705. 

<e=  194(13)  (Tex.Civ.App.)  Instruction  on  riRht 
of  the  holder  of  an  option  to  purchase  land  to 
have  proceeds  of  sales  to  other  persons  applied 
to  his  debt  held  not  on  the  weigbt  of  evidence. 
— licster  V.  Ilutson.  184  S.  W.  208. 

Instruction,  in  action  by  optionee  on  con- 
tract of  sale,  held  not  ou  th«;  weight  of  eviaeuce. 
—Id. 

®=»I94(17)  (Tenn.)  In  statutory  action  tor 
damages  for  negligent  killing  of  plaintiff's  bus- 
baud  on  defendant's  track,  requested  instruction 
as  to  effect  of  deceased's  contributory  ncgligcDce 
in  entering  on  track  without  stopping  to  look  or 
listen,  etc.,  held  properly  refused  as  invading  the 
province  of  the  jury. — Middle  Tennessee  B.  ('o. 
V.  McMillan,  184  S.  W.  20. 
<&=  194(10)  (Tex.)  Charge  thst  burden  is  on  de- 
fendant of  showing  assumption  of  risk  by  pre- 
ponderance of  e;vidence,  no  matter  by  wuicb 
side  adduce(l,  to  be  considered  iu  its  entirety, 
held  not  objectionable  as  invading  province  of 
jury.— Harnhart  v.  Kansas  City,  M.  &  O.  liy. 
Co.  of  Texas,  184  S.  W.  176. 
€=^199  (Mo.App.)  In  suit  on  an  account  stated 
for  installing  heating  apparatus  in  which  de- 
fendant counterclaimed  for  defective  perform- 
ance, an  instruction  on  damages  under  defend- 
ant's counterclaims  held  erroneous  as  substi- 
tuting the  opinion  of  the  jury  for  established 
rules  of  law.— Niehaus  v.  Gillanders,  184  S.  W. 
049. 

(B)   Necenaity   and   8abSeet-Mmtt«r. 

«=>2I3  (Tex.Civ.App.)  In  a  snit  against  a  rail- 
road for  a  death,  where  the  case  was  submit- 
ted on  ."peciol  issues,  the  refusal  of  n  charge,  em- 
bodying a  declaration  of  law  which  could  only 


be  applied  by  the  conrt  to  the  facts  found,  and 
could  have  been  of  no  material  aid  to  the  jury  in 
determining  the  questions  of  fact  submitted,  was 
proper.— Missouri,  K.  &  T.  Ry.  Co.  o£  Texas  v. 
Norris,  184  S.  W.  261. 

€=>2I3  (Tex.Civ.App.)  Where  evidence  on  an 
issue  was  uncontradicted,  the  refusal  to  in- 
struct on  the  issue  was  not  error;  the  court 
treating  it  as  a  matter  of  law.— Cattlemen's 
Trust  Co.  of  Ft  Worth  v.  Pmett,  184  S.  W. 
716. 

(C)    Form,    Reantaltea,    and    Snfllciency. 

€=>229  (Tex.Civ.App.)  In  suit  for  damages  to 
a  shipment  of  cattle,  instruction  re|)enting  all 
the  issues  of  negligence  already  submitted  In 
preceding  instructions  gave  undue  emphasis  to 
those  issues. — St.  Ix>uis  Southwestern  Ry.  Co.  of 
Texas  v.  Kerr,  184  S.  W.  1058. 
^=9240  (Tex.Civ.App.)  Instructioa  in  actioa 
by  optionee  on  contract  of  sale  held  not  argu- 
mentative.—Lester  V.  HuUon,  1S4  S.  W.  268. 

(D)   Applicability    to    Pleadlncs    and    Kvl- 
dence, 

«s»25l(3)  (Tex.Oiv.App.)  Where  contributory 
negligence  of  plaintiff  was  not  pleaded,  the  mat- 
ter should  not  be  submitted  in  the  charge. — In- 
ternational &  G.  N.  Ry.  Co.  V.  Vogel,  1S4  S.  W. 
229. 

®s>25l(3)  (Tex.Civ.App.)  In  suit  for  damages 
to  shipment  of  cattle,  defendant,  under  general 
denial  of  its  negligence,  held  entitled  to  instruc- 
tion that  no  damages  could  be  recovered  for 
injuries  due  to  the  inherent  nature  or  proper  vice 
of  the  animals. — St.  I>ouis  Southwestern  Ry. 
Co.  of  Texas  v.  Kerr,  184  S.  W.  1058. 
^=252(2)  (Tex.Civ.App.)  In  an  action  against 
a  street  railroad  company  for  personal  injuries, 
testimony  of  17  claims  oy  plaintiff's  relatives 
against  defendant  and  that  plaintiff  witnessed 
a  release  in  one  suit  will  not  justify  a  charge 
on  conspiracy  fo  fabricate  claims. — San  Antonio 
Traction  Co.  v.  Cox,  184  S.  W.  722. 
C=»252(5)  (Tex.Civ.App.)  In  an  acUon  for  per- 
sonal property  claimed  not  to  have  been  includ- 
ed in  Cdutract  of  sale,  charge  that  defendant,  in 
reconvention,  might  recover  a  stove,  was  prop- 
erly refused,  where  without  any  support  iu  the 
evidence.— James  v.  Doss,  184  S.  W.  623. 
C=>252(7)  (Tex.Civ.App.)  In  suit  for  damages 
to  shipment  of  cattle,  where  there  was  no  evi- 
dence of  a  want  of  care  in  loading,  an  instruc- 
tion that  a  want  of  care  would  be  nrgliiience  was 
without  support  in  the  evidence. — St.  I»uis 
Southwestern  Ry.  Co.  of  Texas  v.  Kerr,  184  S. 
W.  1058. 

<©=»252(9)  (Ark.)  In  action  for  damage  from 
surface  waters  conse<nient  upon  railroad's 
change  of  grade  of  roadbed,  instruction  tliat, 
if  the  damage  resulted  from  city's  failure  to 
maintain  the  street,  defendant  was  not  liable, 
held  properly  refused  where  there  was  no  evi- 
dence of  city's  failure.— Louisville,  X.  O.  &  T. 
B.  Co.  V.  Jackson.  184  S.  W.  450. 
«=»252(10)  (Tex.Civ.App.)  In  an  action  for  in- 
juried,  where  the  plaintiff  was  earning  the  same 
amount  after  as  he  had  earned  prior  to  the  in- 
juries, and  there  was  no  evidence  that  his  earn- 
ing capacity  had  been  affected,  the  submission 
of  the  issue  whether  plaintiff's  future  earning 
capacity  had  been  impaired  was  error. — San 
Antonio  Traction  Co.  v.  Cox,  184  S.  W.  722. 
€=3252(14)  (Mo.)  Where  there  was  no  evidence 
of  Collusion  between  insurer's  agents  and  insur- 
ed, held  that  modification  of  instructions  as  to 
waiver  was  not  reversible  error. — Gold  Issue 
Min.  &  Mill.  Co.  v.  Penns.vlvania  B''ire  Ins.  Co. 
of  Philadelphia,  184  S.  W.  900. 

€=>253(1)  (Tex.Civ.-\pp.)  In  a  suit  for  damages 
to  shipment  of  cattle  based  on  allegations  of  neg- 
ligence in  several  respecLs.  instruction  submit- 
ting the  converse  of  the  theories  on  which  plain- 
tiff was  to  recover,  omitting  one  of  the  issues  of 
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neglittence,  waa  erroneoas. — St.  Louis  Soatb- 
wertern  Ry.  Co.  of  Texas  v.  Kerr,  184  S.  W. 
1058. 

«=253(4)  (Ark.)  In  an  action  for  carrying 
plaintiff  beyond  junction  where  she  was  to 
change  cars,  instruction  held  erroneous  as  ig- 
noring the  real  issue  as  to  whether  the  an- 
nouncement of  a  necessity  for  a  change  had 
been  made.— St.  Louis,  I.  M.  &  S.  Hy.  Co.  v. 
Needham,  184  S.  W.  47. 

(B)   Requestn   or   Prmyers. 

<&=3256(2)  (Ark.)  It  Is  the  duty  of  counsel  to 
ask  correction  of  an  incorrect  instruction. — 
Wisconsin  &  Arkansas  Lumber  Co.  v.  Irons,  184 
S.  W.  466. 

<fcs»258(2)  (Mo.App.)  Where  two  or  three  In- 
structions would  have  adequately  presented  de- 
fendant's defense,  but  defendant  requested  a  doE- 
en,  the  trial  court  might  properly  refuse  them 
on  the  ground  of  their  length. — Outts  v.  Davi- 
son, 184  S.  W.  921. 

^=»260(1)  (Ark.)  The  coart  is  not  required  to 
give  all  of  the  instructions  which  correctly  de- 
clare the  law,  but  the  instructions  are  sufficient 
if,  taken  as  a  whole,  they  fairly  and  clearly 
present  the  law  applicable  to  the  theories  of 
the  parties  on  which  they  have  offered  compe- 
tent evidence.— Weatherly  v.  Stane,  184  S.  W. 
41. 

«s»260(l)  (Mo.App.)  A  request  covered  by  giv- 
en instructions  was  properly  refused. — Hawkins 
V.  City  of  Independence,  184  S.  W.  927. 
«=>260(1)  (Tcnn.)  The  refusal  of  requested  in- 
structions was  not  error,  where  the  substance 
thereof  was  contained  in  other  instructions  giv- 
en at  the  instance  of  the  same  party. — Middle 
Tennessee  R.  Co.  v.  McMillan,  184  S.  W.  20. 
«=>260(1)  (Tex.Qv.App.)  Charges  need  not  be 
rei)eated. — Missouri,  K.  &  T.  Ry.  (3o.  of  Texas 
V.  Norris,  184  S.  W.  261. 

^=>260(1)  (Tex.Civ.App.)  A  requested  instruc- 
tion fully  covered  in  one  given  was  properly  re- 
fusedj  especially  where  the  one  given  came  near- 
er being  the  law  than  the  one  refused. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  V.  Moses,  184  S.  W.  327. 
(e=»260(l)  (Tex.C5v.App.)  The  refusal  of  re- 
quests covered  by  the  changes  given  is  not  error. 
--Clebume  Peanut  &  Products  Co.  v.  Missouri, 
K.  &  T.  Ry.  Go.  of  Texas,  184  S.  W.  1070. 
iS=3260(S)  (Tez.Civ.App.)  In  a  servant's  action 
for  injuries,  where  the  court,  in  its  main  charge, 
instructed  on  the  burden  of  proof,  the  refusal 
to  give  a  special  cbaree  on  the  subject  was  not 
evoneous.— Texas  &  P.  Uy.  Co.  v.  Griffin,  184 
S.  W.  305. 

In  a  servant's  action  for  injuries,  where  the 
court  failed  to  submit  certain  states  of  fact  as 
£.  basis  of  liability  in  his  main  charge,  the  re- 
fusal of  special  charges  directing  that  they  could 
not  find  for  plaintitCs  upon  such  states  of  fact 
was  proper.— Id. 

(G)   ComatrnctloB  and   Operation. 

«s»296(l)  (Tex.Civ.App.)  Where  it  was  stipu- 
lated that  libelous  charge  of  murder  was  untrue 
except  as  to  fact  of  killing,  a  charge  that  article 
was  libelous,  false,  untrue,  and  unauthorized 
was  not  error,  where  court  further  charged  that 
defendant  had  legal  right  to  publish  fact  of 
killing.— Houston  Chronicle  Pub.  Co.  v.  Quinn, 
184  S.  W.  669. 

VXn.   OUSTOST.   CONDUCT.  Ain>  DE- 
I.IBEKATIOirS   OF  JUBT. 

#:s>304  (Tex.Civ.App.)  It  is  not  improper  con- 
duct for  a  juryman  to  remark  to  the  jury  that 
he  had  friends  on  both  sides,  and  therefore 
wanted  the  ballot  to  be  secret,  where  it  did 
not  appear  that  the  verdict  was  in  any  way  im- 
proper.—Crosby  V.  Stevens,  184  S.  W.  705. 
®=33ll  (Tex.Civ_App.)  During  deliberations  as 
to  alleged  false  representations,  the  statement 
of  one  juror  to  the  others  of  his  knowledge  of 
A    "bogus    check   law,"    as    bearing    upon    the 


deliberationa.  which  statement  probablT  influ- 
enced the  jury,  is  conduct  necessitating  re- 
versal.—Pridgen  V.  Cook,  184  S.  W.  713. 

IX.  VEKDIOT. 

(A)   General  Verdict. 

«=>323  (Tex.Civ.App.)  Where  a  jury  of  11  is 
agreed  upon,  it  is  not  necessary  that  each  vf 
the  11  sign  the  verdict,  but  tlie  signature  of 
the  foreman  alone  is  sufficient— Crosby  v.  Ste- 
vens, 184  S.  W.  705. 

Where  all  the  members  of  the  jury  in  open 
court  acknowledged  that  the  verdict  returned 
was  their  verdict,  signature  by  all  of  them  was 
unnecessary.— Id. 

<8=»344  (Tei.Civjlpp.)  The  verdict  of  the  jury 
cannot  be  impeached  by  affidavits  or  evidence 
of  the  jurors  that  there  was  a  mistake  of  fact 
entering  into  the  verdict— Crosby  t.  Stevens, 
184  S.  W.  705. 

(B)    Special  Interroaratorlea  and  Plndlnsa. 

«=3348  (Tei.Civ.App.)  Where  the  ease  is  sub- 
mitl^  upon  special  issues,  it  is  improper  to 
submit  a  special  charge  calling  for  a  general 
verdict— Worden  v.  Kroeger,  184  S.  W.  583. 
«=3350(1)  (Tex.Civ.App.)  In  a  suit  against  a 
railroad  for  a  death,  the  refusal  of  an  issue  as 
to  which  neither  an  affirmative  nor  a  negative 
answer  would  have  relieved  the  road  from  lia- 
bility was  proper.- Missouri,  K.  &  T.  By.  Co. 
of  Texas  v.  Norris,  184  S.  W.  261. 
€=>350(2)  (Tex.Civ.App.)  Requested  special  is- 
sues embodying  inquiries  as  to  mere  matters  oi 
evidence  bearing  upon  the  issues  to  be  deter- 
mined are  properly  refused.- Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  Hapgood,  184  S.  W.  1075. 
<8=«350(4)  (Tex.CSv.App.)  In  salesman's  action 
for  compensation  under  oral  contract,  where 
defendant  pleaded  his  employment  under  a 
written  contract,  refusal  to  submit  defendant's 
requested  special  issue  as  to  whether  defendant 
mailed  a  contract  to  plaintiff,  which  was  im- 
material, was  not  error,  though  its  material 
special  issue  as  to  acceptance  of  such  ccmtract 
should  have  been  submitted. — Briggs-Weaver 
Machinery  Co.  v.  Pratt,  184  S.  W.  732. 
®=935l(5)  (Tex.Civ.App.)  In  salesman's  action 
for  compensation  under  an  oral  contract,  error 
in  refusing  to  submit  defendant's  requested  spe- 
cial issue  as  to  the  contract  under  which  plain- 
tiff was  employed  held  not  error,  where  sucb 
issue  was  covered  by  an  interrogatory. — Briges- 
Weaver  Machinery  Co.  v.  Pratt  IM  S.  W. 
732. 

«=9352(1)  (Tex.Civ.App.)  In  salesman's  action 
for  compensation  under  alleged  oral  contract, 
where  defendant  pleaded  employmmt  under  a 
written  contract,  formal  presentation  of  issues 
reciting  the  terms  of  the  oral  contract  and 
omitting  the  terms  of  the  written  contract  A«U 
not  confusing  or  misleading. — Briggs-Weaver 
Machinery  Co.  v.  Pratt  184  S.  W.  732. 
«=»352(1)  (Tex.Civ.App.)  Defendants'  plea  of 
privilege  being  the  single  issue  of  fact,  the 
charge,  general  in  form,  which  involved  only 
such  single  issue  of  fact,  was  sufficient  as  a 
submission  of  the  case  on  special  issues,  and  the 
jury's  verdict  for  plaintiff  determined  such  sinc'.e 
issue  for  defendants. — ^Texas  Grain  &  Elevator 
Co.  V.  Dyer,  184  S.  W.  1049. 

€=»352(1)  frex.C5v.App.)  A  special  verdict  must 
directly,  fairly,  and  fully  submit  to  the  jury  ma- 
terial issues,  and  be  sufficiently  certain  to  stan-l 
as  a  final  decision  of  the  special  matters  with 
which  it  deals.— Missouri,  K.  &  T.  By.  Co.  .if 
Texas  v.  Pace,  184  8.  W.  1061. 

^=»352(5)  (Tex.Civ.App.)  In  an  action  for  mis- 
representations in  effecting  a  sale  of  lan^  the 
swmission  to  the  jury  as  to  what  purpose  and 
to  what  extent  water  was  guaranteed  by  the 
vendor  in  a  single  special  issue  iteld  not  er- 
roneous.- Zavala  Land  &  Water  Oow  ▼.  Tol- 
bert  184  S.  W.  623. 


Digitized  by  LjOOQ  IC 


1296 


INDBX-IHOXST 


«=»352<0)  (Tex.Giy.App.)  Special  iunes  sabndt- 
ted  to  the  jury  thonsb  they  be  leading  qnestiona 
are  Dot  improper,  where  the;  do  not  in  any  man- 
ner suggest  the  answer  expected,  but  merely 
call  for  an  nneqoiTocal  answer. — International  dc 
Q.  N.  Ry.  Oo.  ▼.  J>)gan,  184  S.  W.  301. 
*=>357  (Tex.Oiv.App.)  In  action  for  injuries 
to  land  by  water  seeping  through  defendants' 
embankment,  where  coort  submitted  issue  as  to 
value  of  land  after  acts  complained  of,  the  an- 
swer, "1^0  immediate  marltet  value  for  agri- 
cultural purposes,"  will  not  sustain  judgment 
on  theory  that  its  value  was  entirely  destroyed. 
—Indiana  Co-op.  Canal  Cok  t.  Gray,  181  S.  W. 
242. 

«=>362  (Tex.CIv.App.)  Under  Rev.  St.  1011, 
art.  1985,  providing  that  on  appeal  an  issue 
not  submitted  nor  requested  shall  be  deemed  as 
found  by  the  court  so  as  to  support  the  judg- 
ment, provided  there  is  evidence  to  sustain  such 
finding,  error  cannot  be  predicated  on  the  in- 
sertion of  findings  by  the  court  in  addition  to 
those  of  the  jury,  which  were  neceasaryto  the 
judgment.— Crosby  v.  Steveng,  184  S.  W.  705. 

TROVER  AND  CONVERSION. 

See  Embesalement,  ^s>14. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See   Idmitetion    of   Actions,    «=>103;    PnbHc 
Lands,  <S=>177 ;   Wills,  €=s>e74. 

Z.  GBEATION,  EXISTEWOE.  AMD  VA- 
ZiIDITT. 

(B)  ReavltlBV  Traata. 

<S=389(1)  (Mo.)  In  a  suit  to  establish  a  result- 
ing trust  in  land,  part  of  purchase  price  of 
which  was  paid  by  the  grantee's  father,  evidence 
held  to  show  a  gift— Uunnell  v.  Zinn,  184  S. 
W.  1154. 

€=>89(6)  (Mo.^  Strong,  unequivocal,  and  con- 
vincing jproof  18  required  to  establish  a  resulting 
tpusfe— Hunnell  v.  Zinn,  184  S.  W.  1154. 

UNITED  STATES. 

See  Attorney  and  CUent.  ^=>148;   Courts,  4=» 
97 ;  Idmitation  of  Actions,  «=»11. 

UNLAWFUL  DETAINER. 

See  Forcible  Sntry  and  Detainer. 

USURY. 

Z.  TJSUKIOTTS  OOHTKAOTS  AHD 
TBANSACTIOHS. 

(A)   Hatare  and  Validity. 

<£=>50  (Mo.App.)  That  a  method  of  calculating 
interest  is  customary  is  no  defense  if  by  such 
method  more  than  the  legal  rate  is  charged. — 
Bank  of  Willow  Springs  t.  TJttennan,  184  S. 
W.  1171. 

(B)   Rlshta  and  Remedies  of  Pavtiea. 

<0=»95  (Mo_App.)  Under  Kev.  St  1909,  §  7184. 
a  petitioner  in  c<iuity  to  recover  stock  pledged 
to  secure  a  usurious  loan  need  not  tender  pay- 
ment—Smith V.  Becker,  184  S.  W.  943. 
€=>1I3  (MfiJLup.)  The  intent  to  charge  usury 
is  presumed  from  an  intentional  charging  of 
DQore  than  the  legal  rate.— Bank  of  Willow 
Springs  v.  Utterman,  1S4  S.  W.  1171. 
®=»l  17  (Ark.)  In  an  action  to  foreclose  a  mort- 
gage, evidence  held  insuificient  to  sustain  the 
plea  of  usury  as  to  the  notes  representing  the 
secured  debt — Chambers  v.  Cunningham,  184  S. 
W.  49. 


«B>II7  (Mo.App.)  Evidence  that  interest  at  8 
per  cent,  was  calculated  for  93  or  92  days  on 
several  90-day  extensions  held  to  show  usury. — 
Bank  of  Willow  Springs  t.  Utterman,  184  S. 
W.  1171. 

(O  Rtshta  and  Remedies  of  Tblrd  Per- 
sona. 

4=>I29  (MaApp.)  The  assignee  of  property 
pledged  to  secure  a  loan  can  raise  the  qoestion 
of  usury.— Smith  v.  Becker,  184  8.  W.  943. 

VACATION. 

See  Judgment,  «=3l43-173,  342,  388. 

VACCINATION. 

See  Schools  and  SduMl  Districts,  «=»15& 

VALUE. 

See  Courts,  «=»231;   Evidence,  «=>142,  474. 

VARIANCE. 

See  Pleading,  «=3387. 

VENDOR  AND  PURCHASER. 

See  Evidence,  4=>450,  461;  Execution,  4=> 
268;  Executors  and  Administrators,  4=>167; 
Frauds,  Stetnte  of,  <S=>60,  72;  Fraudulent 
Conveyances,  ^=»l98,  199:  Homestead,  €=> 
96;  Judgment  <S=>6S2;  Partition,  <3=>109; 
Sales;  Specific  Performance;  Taxation,  €=> 
734. 

Z.  BEQUISITES  AITD  VAUDrFT  OV 
CONTBAGT. 

«=»l$(l)  (Tex.Civ.App.)  Letters  and  telegrams 
exchanged  by  vendor  and  purchaser  together 
with  deed  definitely  describing  the  realty,  held 
to  make  a  concluded  contract  of  sale.— Longi- 
notti  y.  McShane,  184  S.  W.  698. 

n.   OOHSTRVOTION   AND   OPERA- 
TION OF  CONTBAOT. 

®=>75  (Tex.Civ.App.)  Ontract  for  purchase 
and  sale  of  realty  silent  as  to  time  of  perform- 
ance gave  a  reasonable  time  for  performance. 
— Longinotti  v.  McShane,  184  8.  W.  598. 
€=>78  (Ark.)  Condition  of  contract  for  sale  of 
land  on  installments  held  insufficient  to  make 
time  of  payment  of  the  essence  of  the  contract, 
but  to  create  a  present  right  as  purchaser  to 
receive  a  deed  on  completion  of  payments. — 
Smith  y.  Berkau,  184  S.  W.  429. 
4=381  (Tex.Civ.App.)  Evidence  in  purchaser's 
action  for  damages  for  breach  of  contract  to 
sell  certain  realty,  held  to  make  purchaser's 
failure  to  perform  within  reasonable  time  ques- 
tion for  jury.— Longinotti  v.  McShane,  184  S. 
W.  598. 

m.  MODIFICATION   OB  BESCISSION 
OF  OONTBAOT. 

(B)   ReSolMlon  by   Vendor. 

^:»93  (Ark.)  Equity  will  not  relieve  a  vendee 
who  has  made  default  where  time  is  of  the 
essence  of  the  contract,  in  the  absence  of  waiv-° 
er  of  the  forfeiture.— Smith  v.  Berkau.  184  S. 
W.  429. 

Equity  will  not  relieve  against  the  perform- 
ance of  an  act  which  a  contract  for  the  sale  of 
land  has  made  a  condition  precedents— Id. 

V.  BIGHTS  AND  UABII,ITXES  OF 
PARTIES. 

(A)  Am  to  Bach   Other. 

€=»208  (Tcr.CSy.App.)  Where  vendor,  under  an 
option  contract  for  sale  of  land,  disposed  of  cer- 
tain parcels  within  the  term  of  the  option,  it 
was  immaterial  that  there  was  no  specific  agree- 
ment  to    turn   over  to  the   option    holder  the 
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amounts  so  derived,  since  the  proceeds  in  eq- 
uity belong  to  him. — Lester  y.  Hutson,  184  S. 
W.  268. 

(C)   Bona  Ftde  Parcliaaers. 

€=a228(7)  (Ark.)  A  purchaser,  of  the  home- 
stead rights  of  minor  children  inherited  from 
their  deceased  mother,  with  notice  of  a  lease 
made  by  a  father  to  a  mortgagee  to  extinguish 
the  mortgage  debt,  could  not  prevent  the  en- 
forcement of  the  original  mortgage;  the  con- 
sideration for  the  lease  failing. — Shapard  v. 
Mixon,  184  S.  W.  399. 

■S=»23l(8)  (Mo.)  In  view  of  Rev.  St.  1889,  § 
2419;  Rev.  St.  1879,  §  692:  Gen.  St  1865,  c. 
109,  §  25 ;  and  Rev.  St.  1865,  c.  32,  §  41,  a  re- 
corded deed  imparted  notice  to  subsequent  pur- 
chasers, notwithstanding  the  destruction  of  the 
county  records.— Organ  v.  Bunnell,  184  S.  W. 
102. 

€=3232(2)  (Ark.)  Sending  one  man  upon  a  large 
tract  of  land  to  cut  the  timber  therefrom  within 
a  few  days  after  the  purchase  does  not  give  con- 
structive notice  to  a  sub.sequent  i)urchBser  of 
the  land,  who  lived  in  another  county,  where  the 
land  was  remote  and  difficult  of  access. — Bunch 
V.  Pittman,  1«  S.  W.  850. 
€=»233  (Ark.)  A  conveyance  of  standing  tim- 
ber, if  not  recorded,  is  not  good  as  against  a 
subsequent  innocent  purchaser  of  the  land  for 
the  value  and  without  notice. — Bunch  v.  Pitt- 
man,  184  S.  W.  850. 

iS=»239(l)  (Tex.Civ.App.)  Where  a  prescriptive 
way  across  land  had  been  acquired,  held,  that 
a  purchaser  could  not  defeat  the  holder's  rights 
on  the  ground  of  being  an  innocent  purchaser 
because  the  easement  bad  not  been  recorded. — 
Heard  v.  Bowen,  l&i  S.  W.  234. 
€=>239(5)  (Ark.)  A  bona  fide  purchaser  of  land 
without  notice  of  an  unrecorded  conveyance  by 
the  grantor  of  timber  rights,  held  entitled  to  re- 
cover from  the  grantee  of  the  timber  rights  for 
trespasses  committed  after  he  was  notified  of 
plaintilTg  purchase.^Bunch  r.  Pittman,  184  S. 
W.  850. 

VI.  REMBDIES  OF   VENDOR. 

(A)   Lien  and  Recovery  o(  I^and. 

®=>283  (Tex.Civ.App.)  In  suit  to  foreclose  ven- 
dor's lien,  prior  mortgagees,  ordered  to  set  up 
their  claims,  held  imi^rupcrly  required  to  pay 
share  of  costs  of  receivership  in  excess  of  the 
cost  of  independent  suits. — Hooven-Owens-Rent- 
schler  Co.  v.  T.  Schriver  &  Co.,  184  S.  W.  3.59. 

That  mortgagees  received  money  distributed 
among  mortgagor's  creditors  under  arrangement 
between  mortgagor  and  the  mortgagor's  grantee 
held  not  to  affect  their  rights  as  to  liability  for 
costs  of  a  receivership. — Id. 

I'rior  mortgage  liens  held  not  affected  as  to 
liability  for  costs  of  receivership  by  fact  that 
a  considerable  portion  of  the  costs  was  for  tax- 
es.—Id. 

€=5285(2)  (Tex.Civ.App.)  A  default  judgment 
foreclosing  a  vendor's  lien  on  several  tracts  of 
land,  omitting  a  call  for  the  west  side  of  one  of 
the  tracts,  was  defective.— Gilles  v.  Minerd' 
Bank  of  Carter>Ule,  Mo.,  184  S.  W.  284. 

VII.  REMEDIES  OF  PURCHASER. 
(B)   Actions  (or   Breacb  of   Contract. 

€=>350  (Tex.Civ.App.)  In  purchaser's  action 
for  damages  for  vendor's  failure  to  perform 
contract  of  sale,  vendor's  deed  executed  for  pur- 
pose- of  performance  held  admissible  to  estab- 
lish contract. — Longinottl  v.  McShane,  184  S. 
W.  598.  • 

<S=9352  (Tex.Civ.App.)  Instruction  on  right  of 
the  bolder  of  an  option  to  purchase  land  to  have 
proceeds  of  sales  to  other  persons  applied  to  bis 
debt  held  not  calculated  to  confuse. — Lester  v. 
Iltitson,  184  S.  W.  2G8. 

Instruction,  in  action  by  optionee  on  contract 
of  sale,   held  not  ambiguous. — Id. 

In  an  action  on  an  option  contract,  evidence 


held  to  justify  tbe  sabmiBsiim  of  aa  iastmctioa 
on  the  character  of  the  tenancy  of  the  option 
holder  as  a  special  tenancy. — Id. 
<g=9352  (Tex.Civ.App.)  Whether  a  vendor  de- 
livered a  deed  witbin  a  reasonable  time  the  con- 
tract fixing  no  time  is  a  question  for  the  Jury. 
—Zavala  Land  &  Water  Co.  v.  Tolbert,  181  S. 
W.  523. 

VENUE. 

See  Bastards,  *=»36;    Criminal  Law,  «=5ll2- 
137;    Pleading,  «=>111. 

I.  MATTTRE  OR  SUBJECT  OF  ACTIOH. 


(Tex.Civ.App.)  Under  Rev.  St  1911,  art. 
1830,  subd.  9,  touching  the  venue  for  tres- 
passes, assignee  of  a  bank  held  entitled  to  cue 
in  'Titus  county  a  copartnership  resident  else- 
where whose  agent  nnd  converted  securities 
pledged  by  the  partnership  with  the  bank.— Car- 
ver Bros.  V.  Merrett,  184  S.  W.  741. 

n.  OOMICELE  OR  RESIDENCE  OF 
PARTIES. 

«=>22a)  (Ark.)  Under  Kirby's  Dig.  {  6072, 
where  service  of  summons  against  olier  de- 
fendants, proper  parties  to  a  suit,  was  made  in 
R.  county,  where  the  suit  was  commenced,  serv- 
ice of  summons  on  the  president  of  defendant 
bank,  a  joint  defendant,  in  C.  county,  where  it 
had  its  place  of  business,  was  sufficient — Sallee 
V.  Bank  of  Coming,  184  S.  W.  44. 
^=322(1)  (Tex.Civ.App.)  In  creditor's  action 
against  codefendants  brought  in  the  county 
where  some  of  them  resided  to  recover  amount 
of  note  claimed  to  have  been  delivered  to  pay- 
ees in  trust  for  creditors,  plea  of  privilege  by 
transferee  of  the  note  held  properly  overruled. 
— Barcus  v.  Parlin-Orendorf  Implement  Co., 
184  S.  W.  640. 

<8=327  (Tex.Civ.App.)  Under  Rev,  St  191L 
arts.  1830,  1842,  a  bona  fide  holder  for  value  of 
an  account  could  bring  suit  thereon  against  a 
bank,  assignor  and  guarantor  of  the  account, 
jointly  with  the  parties  primarily  liaiile  there<>n, 
resident,  elsewhere,  in  the  county  of  the  resi- 
dence of  the  bank.-— Carver  Bros.  v.  Merrett,  1^ 
S.  W.  741. 

VERDICT. 

See  Appeal  and  Error,  <3s>930,  lOOl-lOW, 
1070;  Criminal  Law,  «=»883;  New  Trial, 
<S=»69,  76;    Trial,  <8=»323-362. 

VERIFIED  ACCOUNTS. 

See  Account,  Action  on,  4s»10. 

VESTED  RIGHTS. 

See  Constitutional  Law,  «=»102,  107. 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  «=»78,  82. 

WAIVER. 

See  Appeal  and  Error,  €=s>1079 ;  Corporatioru?. 
<S=>80;  Courts,  «=>37;  Estoppel;  Frrtutl, 
<g=».'J5;  Insurance,  €=?387,  388.  755;  Jury. 
<S=329;  Mechanics'  Liens,  ®=»216;  Plead- 
ing,   <g=>412;     Tender,    ®=>15. 

WARDS. 

See  Guardian  and  Ward. 

WARRANt. 

See   Intoxicating  Liquo»,   ^=9248. 
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WARRANTY. 

See    Oovenaats,    «=>102;    Logi  and   hogglos, 
«s>3;    Sales.  «s>489. 

WATCHMEN. 

See   Insurance,  «=3334. 

WATERS  AND  WATER  COURSES. 

See  Damages,  «=»62;   Drains;    Navigable  Wa- 
ters;   States,  «=3l2;    Trial,  «s>252. 

n.   NATUBAIi  WATER  GOUBSSa. 
(D)   Diversion. 

^=378  (Tez.Civ.App.)  A  railroad  compan;  can- 
not divert  a  water  course  which  drained  plain- 
tiff's land  in  such  a  manner  as  to  impound  sur- 
plus waters  on  plaintiff's  property.  Acts  34th 
teg.  (1st  Called  Bess.)  c.  7,  specifically  prt^ibit- 
ing  such  diversion.' — McAmis  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.,  184  S.  W.  831. 

V.  8UBFAOE  WATEB8. 

€=>l(6  (Ark.)  A  landowner  may  defend  against 
surface  water  with  such  measures  as  he  may 
deem  expedient  without  laying  himself  liable 
to  any  other  owner  upon  whose  land  the  water 
18  caused  to  flow.— Louisville,  N.  O.  &  T.  B.  Go. 
T.  Jacksoa,  184  S.  W.  450. 
€=9 1 18  (Ark.)  Railroad,  whose  construction  of 
embankment  in  highway  accumulated  surface 
water  on  plaintiff's  adjoining  land,  held  not  ex- 
cused from  liability  because  the  city  failed  to 
afford  additional  facilities  for  carrying  off  .the 
water.— Lonlsvine,  N.  O.  &  T.  R.  Co.  v.  Jack- 
son, 184  S.  W.  450. 

In  action  by  owner  for  damages  from  surface 
water,  defendant  railroad  was  not  liable  where 
the  gutters,  over  which  it  had  no  control  and 
sufficient  to  care  for  the  surface  water  when 
the  change  was  made,  were  subsequently  allow- 
ed to  fill  up. — Id. 

<=3l23  (Ark.)  Plaintiff,  in  action  for  permanent 
injury  to  his  property  from  surface  water  from 
conatruct!bn  of  railroad  embankment,  could  not 
recover,  unless  he  owned  the  property  when  the 
alleged  negligence  was  committed. — Louisville, 
K.  O.  &  T.  H.  Co.  V.  Jackson,  184  S.  W.  450. 

If  injury  to  property  from  surface  water  oe- 
curred  during  the  lifetime  of  plaintiff's  devisor, 
the  right  of  action  did  not  descend  to  plaintiff 
as  the  devisee,  but  survived  to  the  devisor's  per- 
sonal representatives. — Id. 
«=>I26(3)  (Ark.)  In  action  for  damages  from 
the  raising  of  railroad  embankment  which  caus- 
ed water  to  accumulate,  held,  that  whether 
the  accumulation  was  caused  by  the  raising  of 
such  embankment  was  a  question  for  the  jury. — 
Lonisville.  N.  O.  &  T.  R.  Co.  v.  Jackson,  184 
S.  W.  450. 

In  action  for  damages  to  property  from  sur- 
face water  resulting  from  change  in  roadbed  of 
railroad,  and  in  view  of  defendant's  evidence, 
held,  that  refusal  of  instruction  as  to  its  liabil- 
ity if  the  gutters  in  front  of  plaintiff's  premises 
■were  not  kept  clean  was  error. — Id. 

Vm.   ABTIFICIAI.      PONBS,      RESEB- 

TOIBS,  Ain>  OHANirEX.S,  DAMS, 

Ain>  FLOW  AGE. 

«S=>I78(1)  (Tex.Civ.App.)  To  show  market  val- 
ue of  land  after  water  seeping  throuj(h  defend- 
ants' embankment  had  soaked  into  it,  defend- 
ants should  be  allowed  to  show  that  the  laud 
had  regained  its  normal  state.— Indiana  Co-op. 
Canal  Co.  v.  Gray,  184  S.  W.  242. 

Injury  to  land  from  \vntcr  seeping  through  de- 
fendants' embankment  cannot  be  deemed  per- 
manent where  it  lasts  for  a  time  only,   even 

!  though  it  be  several  years. — Id. 

i  <8=>I78(2)  (Ter.CW.App.)  The  measure  of  dam- 
ages to  land  from  seepngp  through  embankment 


is  difference  in  market  value,  bat  in  determin- 
ing market  value  permanency  or  temporary  na- 
ture of  damage  should  be  considered. — Indiana 
(3o-op.  Canal  Co.  v.  Gray,  184  S.  W.  242. 
«=9l79(6)  (Tex.Civ.App.)  In  action  for  injuries 
to  land  by  water  from  defendants'  embankment, 
jury  should  be  required  to  answer  as  to  con- 
dition of  land  at  the  time  of  trial  or  before  that 
time. — Indiana  Co-op.  Canal  Ck>.  v.  Gray,  184 
S.  W.  242. 

XX.  PUBXJO  WATER  8UFPI.T. 

(B)   Ivrlarattoa   ••><  other   Asrlonltnral 
Purposes. 

«S9254  (Tex.Glv.App.)  Provision  of  a  lease 
contract  that  the  lessor  shall  pay  the  irrigation 
company  for  four  irrigations  does  not  require 
it  to  furnish  the  water.— Hillside  Lend  &  Irri- 
gation Co.  V.  Rids,  184  S.  W.  282. 


See  Easements; 


WAYS. 

Highways. 

WEAPONS. 


«=3l7(6)  (Tex.C;E.App.)  Where  accused  claimed 
it  was  customary  to  discharge  firearms  from  a 
store  door  as  he  did,  a  charge  that  to  fire  a 
pistol  was  to  rudely  display  it  heU  improper, 
as  taking  from  the  jury  accused's  contention.— 
Uoyd  V.  State,  184  S.  W.  192. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Descent  and  Distribution;    Bxecutors  and 
Administrators;     Trusts. 

I.  NATmtE  AND  EXTENT  OF  TESTA. 
MENTART  POWER. 

«=>!  (Tex.Civ.App.)  A  testator  can  dispose  of 
his  property  by  will  in  any  manner  he  sees  fit, 
provided  he  does  not  contravene  the  law  of  the 
sUte.- West  V.  Gluson,  184  S.  W.  1042. 

V.  PROBATE,   ESTABIilSmiENT. 
AND  Ainrin.MENT. 

(B)   AattoBS  to  BatahllBh  or  Determine 
VaU«ttr  in  eoacral. 

<S=»229  (Mb.)  Under  Rev.  St.  1909,  §!  332, 
1071,  issue  of  adoptive  child  has  such  an  inter- 
est in  the  estate  of  the  adopting  parent  that  it 
may  contest  the  validity  of  her  will ;  for 
adoptive  child  having  died  before  parent,  such 
issue  was  entitled  to  take  as  a  descendant. — 
Bernero  v.  Goodwin,  184  S.  W.  74. 

(I)  Bearlnc  or  Trial. 

«=>324(1)  fTex.Civ.App.)  Under  Rev.  St  1911, 
art.  3248,  limiting  the  time  for  probating  wills, 
evidence  that  delay  in  discovering  and  offering 
for  probate  a  holographic  will  was  due  to  in- 
trusting possession  of  testator's  papers  to  an- 
other of  his  children  held  not  insufficient  as  a 
matter  of  law  to  prove  that  the  proponent  was 
not  in  default.— Michaelis  v.  Nance,  184  S.  W. 
785 

(H)   Operation  and  BUect. 

e=3423  (Tex.Civ.Apn.)  Under  Rev.  St.  1911, 
art.  3248,  limiting  the  time  for  probating  wlUa, 
the  probate  of  a  will  at  the  instance  of  one  not 
in  default  under  that  statute  inures  to  the  bene- 
fit of.  all  of  the  heirs.— Michaelis  v.  Nance,  184 
S.  W.  785. 

VI.  OOX8TRUCTIOH. 

(A)  General  Rnlea. 

®=>439  (Tex.Civ.App.)  It  is  the  duty  of  courts 
to  construe  a  wiU  so  as  to  carry  into  effect  the 
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will  ot  the  testator.— West  t.  OUsson,  184  S.  W. 
1042. 

0=>44l  (Tex.Civ.App.)  In  case  of  ambiKuity, 
the  situation  of  the  testator  at  the  time  of  exe- 
cuting the  will  Bhoald  be  considered. — ^West  T. 
Glisson,  184  S.  W.  1042. 

4=»452  (Tex.Cnv.App.)  A  clause  in  a  will  held 
to  give  each  group  of  children  by  different  wives 
one-half  of  testator's  interest,  excluding  the 
community  interest  of  bis  first  wife,  in  order  to 
prevent  disinheritance  of  some  of  her  children. 
—Cox  V.  George,  184  S.  W.  326. 
«s>456  (Tex.Civ.App.)  Words  in  a  will  are  to 
be  construed  in  their  ordinary  meaning,  unless 
the  context  shows  that  a  different  meaning 
should  be  given.— West  v.  Glisson,  184  S.  W. 
1042. 

9s>470  (Tex:Civ.App.)  The  entire  will  must  be 
looked  to  to  ascertain  the  testator's  intention, 
and,  if  possible,  each  clause  must  be  construed 
so  as  to  narmonize  with  all  other  clauses. — West 
V.  Glisson,  184  S.  W.  1042. 

(B)    Dealgrnatton    of    Devisees,    and    Liesa- 
teea  and  Tbeir  Respective  Shares. 

9=3506(4)  (Tex.Civ.App.)  In  a  will  giving  the 
property  to  the  daughter  of  testatrix  in  fee,  but, 
if  she  should  die  vrithout  heirs  of  her  own,  then 
to  another,  the  word  "heirs"  means  children. — 
West  V.  GUsson,  184  S.  W.  1042. 

(O)   Sarvtvorsblp,    Representation,    and 
Snbstitntlon. 

€s»539  (Mo.)  Where  a  testator  devised  a  share 
to  a  son  in  fee,  with  a  later  clause  of  the  will 
providing  that  should  said  son  die  his  share 
should  be  divided  amongst  his  heirs,  title  vest- 
ed in  devisee  in  fee. — Howard  v.  Howard,  184  S. 
W.  993. 

$=»545(6)  (Tex.Civ.App.)  A  will  giving  prop- 
erty in  fee  with  a  conditional  gift  to  another, 
keta  to  give  property  to  the  other  on  condition 
the  former  left  no  surviving  children. — West  v. 
GUsson,  184  S.  W.  1042. 

(D)  Description   of  Property. 

®=>558(1)  (Tex.Civ.App.)  The  courts  favor  a 
construction  of  a  general  disposition  of  proper- 
ty of  which  the  testator  owns  cmly  a  share 
which  disposes  of  only  that  share. — Cox  v. 
George,  184  S.  W.  326. 

(B)  Nature  of  Batates   and   Interests   Cre* 
ated. 

<S=>602(3)  (Tex.Oiv.App.)  The  absolute  estate 
in  fee  granted  by  one  clause  of  a  will,  held  lim- 
ited by  a  following  clause  granting  the  property 
to  another,  on  death  without  issue  of  first  taker. 
—West  V.  Glisson,  184  S.  W.  1042. 

The  estate  created  by  a  will  giving  the  prop- 
erty to  a  daughter  and  her  heirs  in  fee,  with  a 
provision  that,  if  she  die  without  children,  it  or 
the  residue  shall  go  to  another,  is  a  qualified 
fee.-Id. 

®=>6I6(4)  (Tex.Civ.App.)  A  will  giving  proper- 
ty to  testatrix's  daughter,  with  a  conditional 
gift  of  the  property  or  "the  residue  of  the  same" 
to  another,  held  to  give  the  daughter  the  abso- 
lute power  to  dispose  of  the  property  in  her 
lifetime.— West  v.  Glisson,  184  S.  VV.  1042. 

(H)  Estates  In  Trust  and  Powers. 

9=»674  (Mo.)  Where  a-  testator  devised  a  share 
to  a  son  in  fee,  with  a  later  clause  of  the  will 
that  his  other  three  children  act  as  guardians 
of  the  devLsce,  giving  him  every  12  months  the 
interest  or  proceeds  of  his  share  of  the  estate, 
title  vested  in  devisee  in  fee  unaffected  by  any 
trust.— Howard  v.  Howard,  184  S.  W.  993. 

(I)  Actions  to  Constme  Wills. 

«=»707(1)  (Tex.Civ.App.)  The  costs  of  a  suit 
necessary  to  determine  the  interest  of  devisees 
and  for  the  benefit  of  all  parties  alike  will  be 
adjudged  against  all  parties  in  the  proportion 
of  their  interests  in  the  property  affected. — Cox 
v.  George,  184  S.  W.  32(J. 


WITNESSES. 

See  Appeal  and  Error,  9=>994,  1048;  Contin- 
uance, <3=>22-26;  Criminal  Law,  «=>553; 
Depositions;    Evidence,   9=977. 

n.  OOMFETENCT. 
(A)   Capacity    and    Qnallllcations    In    Gen- 
eral. 

<8=»48(4)  (Ky.)  Under  Ky.  St  i  1180,  disquaU- 
fying  as  witnesses  persons  ccmvicted  of  false 
swearing,  a  witness  so  convicted  is  disqualified 
from  testifying  either  for  himself  or  another 
person. — Singleton  v.  Commonwealth,  184  S.  W. 
871. 

9=52(7)  (Tex.Cr.App.)  In  prosecution  for  rape, 
census  affidavits  of  prosecutrix's  mother,  wife 
of  defendant,  offered  as  original  evidence,  are 
inadmissible.— Redwine  v.  State,  184  S.  W.  196. 
State  cannot  use  testimony  of  defendant's 
wife,'  nor  call  her  as  witness.— Id. 
«=»56(2)  (Mo.App.)  Under  Rev.  St.  1909,  { 
6359,  a  wife  is  competent  in  the  first  instance 
to  testify  in  an  action  against  her  husband  that 
she  was  his  agent  in  the  transaction  involved.— 
Cutts  V.  Davison,  184  S.  W.  921. 
9=»64(1)  (Tex.Cr.App.)  One  obtaining  a  decree 
of  divorce  by  perjury  as  to  his  resiaenoe  can- 
not, when  prosecuted  for  the  perjury,  object,  as 
to  his  former  wife's  being  a  witness  against  him, 
that  she  is  still  his  wife  because  the  divorce  de- 
cree is  void  because  of  his  insufficient  residence. 
—Laird  v.  State,  184  S.  W.  810. 

(C)  Testlntony  of  Parties  or  Persons  In- 
terested, for  or  acalnst  Representa- 
tives, Survivors,  or  Successors  in  Ti- 
tle or  Interest  of  Persons  Deoeased 
or  Incompetent. 

<S=>I39(1)  (Tex.Civ.App.)  In  action  to  restrain 
obstruction  of  alley  or  way,  testimony  held  not 
inadmissible  under  Vernon's  Sayles'  Ann.  <3ir. 
St.  1914,  art.  3690,  relating  to  transactions 
with  decedents,  etc.,  on  the  ground  that  defend- 
ant's grantor  was  a  party.— Miles  v.  Bodenheim. 
184  S.  W.  633. 

<8=>I39(9)  (Tex.  Civ.  App.)  Under  •  Vemon't 
Sayles'  Ann.  Civ.  St.  1914,  art  3690,  plaintiff 
claiming  as  heir,  defendant  may  not  testify  to 
a  purchase  from  deceased.— Yates  v.  Craddod^ 
184  S.  W.  276. 

«:»I44(6)  (Mo.)  Where  all  parties  claimed  ti- 
tle to  land  through  deceased  and  defendant 
claimed  to  be  solely  entitled  by  virtue  of  a  deed 
in  her  favor,  held  that  under  Rev.  St  1909,  f 
6354,  defendant  could  not  testify  to  delivery  of 
the  deed.— Wren  v.  Sturgeon,  184  S.  W.  1036. 
9=144(11)  (Mo.)  Rev.  St  1909,  f  6354,  does 
not  prevent  a  widow  from  testifying  that  her 
husband  had  changed  the  name  of  the  grantee 
in  a  deed  from  her  name  to  his. — Bajohr  v. 
Bajohr,  184  S.  W.  76. 

«=>I49(1)  (Ark.)  Under  Kirby's  Dig.  i  3093, 
plaintiff,  in  ejectment  against  the  widow  and 
heirs  of  the  grantor,  but  not  against  the  person- 
al representative,  may  testify  as  to  transactions 
with  him.— WiUiams  v.  Prioleau,  184  S.  W.  847. 
9=»I59(1)  (Tex.Civ.App.)  aiat  a  transaction 
with  deceased  was  had  in  hia  repreaentative  ca- 
pacity for  a  corporation  does  not  affect  the  rule 
as  to  admission  of  testimony  regarding  it,  sincr 
it  is  nevertheless  a  transaction  with  one  deceas- 
ed, which  is  always  inadmissible. — Lester  v. 
Hutaon,  184  S.  W.  268. 

9=3 1 59(2)  (Mo.)  An  intervener  in  partition  and 
his  father  were  competent  to  testi^  to  a  gift 
by  the  father  to  the  intervener  and  possessioc 
thereunder  notwithstanding  the  father's  incom- 
petency under  Rev.  St  1909,  i  6354,  to  testif.T 
to  a  gift  to  him  by  one  since  deceased. — KUi« 
V.  Gooch,  184  S.  W.  1158. 
9=9 1 59(3)  (Tex.Civ.App.)  A  denial  by  an  intei^ 
ested  party  that  he  had  a  certain  transactioE 
with  deceased  is  evidence  of  a  transaction,  and 
inadmissible  under  Bev.  St  1911,  art.  3690.— 
Lester  v.  Hutson,  184  S.  W.  26& 


Digitized  by  LjOOQ  l€ 


1299 


INDBX-DIGBSX 


-W«td«  aadPlBMMr 


nr.  CRKDEBXUTT,    ^j_f  .u>v..>^.>^j 
COMTKASIOnOir,  AHD  OOB- 
BOBOBATIOH. 

(A)  In    G'ener»l< 

®s>3l8  (Tez.Cr.App.)  Where  accused  denied 
being  at  home  on  the  day  ot  the  offense,  and  a 
witness  who  testified  that  on  his  way  to  visit  a 
neighbor  he  saw  and  convened  with  accused 
was  not  impeached,  the  state  cannot  Prove  that 
the  witness  visited  the  neighbor.— Taylor  ▼. 
State.  184  S.  W.  224. 

(B)  CItiuraet«r  and  Condnct  of  tVltneaa. 

<3=>344(2)  (Tez.Civ.App.)  In  a  civil  ease  the 
veracity  of  a  witness  cannot  be  impeached  by 
proof  of  specific  immoral  conduct,  bnt  such  im- 
peaciiing  testimony  is  confined  to  general  reputa- 
tion.—San  Antonio  &  A.  P.  By.  Co.  v.  Blair, 
184  S.  W.  566. 

<&=»345(2)  CTex.Civ.App.)  In  action  on  note 
claimed  to  have  been  forged  by  G.,  cross-exam- 
ination of  G.  as  to  forging  checks  held  not  per- 
missible to  impeach  him.— tiockney  State  Bank 
V.  Bolin,  184  S.  W.  553. 

€=>346  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault to  rape,  where  only  prosecutrix,  who  was 
about  14,  and  her  younger  brothers  and  sisters, 
testified,  evidence  of  her  father's  attempt  to  cx- 
turt  money  as  compensation  from  accused's  fa- 
ther for  dismissing  prosecution  held  admissible ; 
the  girl's  father  having  control  of  all  the  chil- 
dren.—Odell  V.  State,  184  S.  W.  20a 
€=>358  (Tex.Civ.App.)  Cross-examination  as  to 
plaintill's  poor  character  held  objectionable  as 
attempts  to  prove  general  reputation  by  specific 
acts. — Yeatts  v.  St.  Louis  Southwestern  By,  Co. 
of  Texas,  184  S.  W.  636. 

An  impeaching  witness  who  was  cross-exam- 
ined as  to  incidents  supporting  his  testimony 
may  be  re-examined  as  to  the  details  of  those 
incidents. — Id. 

^=>3S0  (Tex.Civ.App.)  Plaintiff  cannot  in  re- 
buttal testify  that  reports  concerning  him  men- 
tioned by  witnesses  who  impeached  his  reputa- 
tion were  circulated  by  his  enemies.— Yeatts  v. 
St.  Lonis  Southwestern  By.  Co.  of  Texas,  184 
S.  W.  636. 

(O  Interest  and  Biaa  ot  IPitness. 

®=>374(2)  (Tex.Civ.App.)  In  salesman's  action 
for  compensation  under  oral  contract,  letter  of 
defpndnnt's  president  showing  his  bias  against 
plaintiff  held  admissible,  as  affecting  the  weii^ht 
to  be  given  testimony  of  such  officer.— Briggs- 
Weaver  Machinery  Co.  v.  Pratt,  184  S.  W.  732. 

(D)   Ineoaalstent    Statements    by    Witness. 

<3=>388(5)  (Tenn.)  To  contradict  a  witness  by 
evidence  of  what  he  said  out  of  court  to  other 
persons  on  the  same  subject,  it  is  essential  to 
predicate  his  making  of  the  statements  out  of 
court.— Middle  Tennessee  B.  Co.  v.  McMillan, 
184  S.  W.  20. 

(B)   Contradiction  and  Corroboration  of 
Witness. 

<g=>398(l)  (Tex.Civ.App.)  It  is  always  com- 
petent for  a  party  to  contradict  his  adversary's 
\(ritnes8  by  showing  the  facts  to  be  otherwise 
than  as  testified  to  by  him,  and  so  discredit  the 
-witness. — Briggs-Weaver  Machinery  Co.  v. 
Pratt,  184  S.  W.  732. 

<^=9398(2)  (Tex.Civ.App.)  Predicate  for  contra- 
diction of  witness  based  on  statement  from  dejio- 
sition  of  one  who  also  testified  orally  held  prop- 
er and  sufficient — Briggs-Weaver  Machinery  Co. 
V.  Pratt,  184  S.  W.  732. 

«=>406  (Tex.Civ.App.)  In  suit  by  the  buyer 
of  lands  for  false  representations  of  the  seller's 
tifirent  as  to  the  quantity,  a  map  furnished  the 
buyer  by  the  agent  was  adml8:jible  to  contradict 
the  agent's  testimony. — Vaden  v.  Buck,  184  S. 
W.  .^18. 


WORDS  AND  PHRASES. 

"Abduction."— State  ▼.  Dayidson   (Tenn.)  184 

S,  W.  la 
"Accommodation  indorser."— Cox  v.  Heacy  (Mo. 

App.)  184  B.  W.  495. 
"Actual  malice."— Houston  Chronicle  Pub.  C!o. 

V.  Quinn  (Tex.  Civ.  App.)  184  S.  W.  680. 
'  Alteration."— Southwestern  Snretv  Ins.  Co.  v. 

Terry  (Ark.)  184  S.  W.  54 ;   Spencer  v.  Trip^ 

lett   (Tex.   Civ.   App.)   Id.   712;    Landon  v. 

Halcomb,  Id.  108a 
"Amount  allowed."— Balston  v.  Dunaway  (Ark.) 

184  S.  W.  .425  ■ 

"Anotlier."— Carrell   ▼.   State   (Tex.   Cr.   App.) 

184  S.  W.  217. 
"By  reason  of."— .Etna  Life  Ins.  <3a  v.  El  Paso 

Electric  By.  Co.  (Tex.  Civ.  App.)  184  S.  W: 

628. 
"Capital    stock."— Oommonwealth    Bonding    ft 

Casualty   Ins.   Co.   v.   Hollifield   (Tex.  Civ. 

App.)  184  S.  W.  776. 
"Cause  of  action."— Baker  v.  Gulf,  C.  &  S.  P. 

Ry.  Ca  (Tex.  Civ.  App.)  184  S.  W.  257. 
"Change  of  domicile." — Denny  v.  Sumner  Coxm- 

ty  (Tenn.)  184  S.  W.  14. 
"Common   carrier."— Dodson    v.    Clark   County 

Lumber  Co.  (Ark.)  184  S.  W.  417. 
"Compromise."— Parr  v.  Chicago,  B.  &  Q.  B. 

Co.  (Mo.  App.)  184  S.  W.  1169. 
"Conditional    sale."— Kingman    Plow    Co.    ▼. 

Joyce  (Mo.  App.)  184  S.  W.  490. 
"Conduct"— Wichita    Film    &    Supply   Ca    ▼. 

Yale  (Mo.  App.)  184  B.  W.  119. 
"Constructive     possession."— Steams     Coal     te 

Lumber  Co.  v.  Patton  (Tenn.)  184  S.  W.  855. 
"(Corporation."— Sute   ex  reL   Barker  v.   Sage 

(Mo.)  184  S.  W.  984. 
"De  facto  officers."- Bank  of  Almyra  v.  Lau? 

(Ark.)  184  S.  W.  39. 
"Defect"— Galveston,  H.  ft   S.  A.  By.  Co.  y. 

Moses  (Tex.  Civ.  App.)  184  S.  W.  327. 
"Delay."— Quanah,   A.  &   P.   By.   Co.  v.  War- 
ren (Tex.  Civ.  App.)  184  S.  W.  232. 
"Description."— Diffie  v.  White  (Tex.  Civ.  App.) 

1S4  S.  W.  1065. 
"Doing    business."- Wichita    Film    ft    Supply 

Co.  V.  Yale  (Mo.  App.)  184  S.  W.  119. 
"Domicile."— Denny  v.  Sumner  County  (Tenn.) 

IM  S.  W.  14. 
"Election    of    remedies."— Phillips    ▼.    Bookw 

(Tenn.)  184  S.  W.  12. 
"Embezzlement"— State    T.    McWilliams    (Mo.) 

184  S.  W.  96;   Wells  v.  NaUonal  Surety  0». 

(Mo.  App.)  Id.  474. 
"Equitable    action."— Hester   ▼.    Baskin    (Tez: 

Civ.  App.)  184  S.  W.  726. 
"Estoppel  in  pais." — Phillips  v.  Booker  CTenn.) 

184  S.  W.  12. 
"Final  jiidgment."-Gnlf,  C.  4  S.  F.  By.  Co. 

V.    Atlantic   Fruit    Distributors   (Tex.    Civ, 

App.)  184  S.  W.  294. 
"Foreign   laws."- Pipes   v.   Missouri  Pac.   By. 

Co.  (Mo.)  184  S.  W.  79. 
"Forfeit"— Kcinhardt    v.    Borders    (Tex.    Civ. 

App.)  184  S.  W.  791. 
"Forgery."— CarreU  ▼.   State  (Tex.  Cr.   App.) 

184  S.  W.  217. 
"Further  proceeding." — Morgan  Engineering  C^. 

V.   Cache  Biver  Drainage  Dist   (Ark.)  184 

S.  W.  57. 
"Game."— Crabtree  ▼,  State  (Ark.)  184  S.  W. 

430. 
"Gross   negligence."— Houston    Chronicle    Pub.. 

Co.  T.  Quinn  (Tex.  Civ.  App.)  184  S.  W. 

«j«9. 
"Heirs."- West  v.  GUsson  (Tex.  Civ.  App.)  184 

S.  W.  1042. 
"Holder  for  value."— Yantis  v.  Jones  (Tex.  CiT. 

App.)  184  S.  W.  572. 
"Impartial  jury."— Duncan  ▼.  State  (Tex.  Cr. 

App.)  184  8.  W.  195. 
"Inclui1<>d  offense."- Bose  v.  State   (Ark.)   184 

S.  W.  60. 


For  cases  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  KEY-NUMBER  . 

Digitized  by  VjOOQIC 


WordA  and  Pliraaes 


184  SOUTHWBSTWBN  REPORTER 


1300 


•"Indemnity."— Texas  Fidelity  &  Bonding  Co.  ▼. 

General  Bondins  &  Casualty  Ins.  Co.  (Tex. 

Civ.  App.)  184  8.  W.  238. 
"Interest  in  the  controversy." — Miller  t.  Boul- 

ware  (Mo.)  184  S.  W.  1148. 
""Interstate  commerce." — Bogata  Mercantile  Co. 
.V.  Outcault  AdvertiBing  Co.  (Tei.  Civ.  App.) 

184  S.  W.  333;    Missouri,  K.  &  T.  Ry.  Co. 

of  Texas  v.  Pace,  Id.  1051. 
"Intoxicating  liquors."— State  v.  Nlcolay  (Mo. 

App.)  184  S.  W.  1183. 
"Invitee." — Foster  Lumber  Co.  v.  Rodgers  (Tex. 

Civ.  App.)  184  S.  W.  T61. 
■"Issue."— Commonwealth    F>ondinK   4   Casualty 

Ins.  Co.  V.  Hill  (Tex.  Civ.  App.)  184  S.  W. 

247 ;   Cattlemen's  Trust  Co.  of  Ft.  Worth  v. 

Pruett,  Id.  716. 
"Jeopardy."— State    v.    McWilHams    (Mo.)    184 

S.  W.  96. 
■"Jury."— Loving  v.  Hazelwood  (Tex.  Civ.  App.) 

1^  S.  W.  §55. 
■"Knowing."— Goodman  v.  Commonwealth  (Ky.) 

184  S.  W.  876. 
"Larceny." — Trotter    ▼.    Commonwealth    (Ky.) 

1^  S.  W.  871. 
"Latent  ambiguity."— Diffle  t.  White  (Tex.  Civ. 

App.)  184  §.  W.  1085. 
"Legal    charge."— State    v.    Davidson    (Tenn.) 

184  S.  W.  18. 
"Licensee."— Foster    Lumber    Co.    y.    Rodgers 

(Tex.  Civ.  App.)  184  S.  W.  761. 
'"Malice."— Houston     Chronicle     Pub.     Co.     v. 

Quinn  (Tex.  Civ.  App.)  184  S.  W.  669. 
"Malicious    prosecution." — Wells     v.     National 

Surety  Co.  (Mo.  App.)  184  S.  W.  474. 
"Mental  incapacity."— Beaty  v.  Swift  (Ark.)  184 

S.  W.  442. 
"Minutes."- Breysacher  v.  State  (Ark.)  184  S. 

W.  433. 
"Neighborhood."— City  of  Charleston  v.  Coker 

(Mo.  App.)  184  S.  W.  1181. 
"On  or  about"— Texas  &  N.  O.  R.  Co.  v.  Weems 

(Tex.  Civ.  App.)  184  S.  W.  1103. 
"Open   account."— Rockdale   Mercantile   Co.   v. 

Brown   Shoe   Co.   (Tex.   Civ.   App.)  184   S. 

W.  281. 
■"Out  of  possession." — Stedrns  Coal  &  Lumber 

Co.  V.  Patton  (Tenn.)  184  S.  W.  855. 
"Party."— Miles  v.  Bodenheim  (Tex.  Civ.  App.) 

184  S.  W.  633:   Ferrell-Michael  Abstract  & 

Title  Co.  V.  McCormac.   Id.  1081. 
"Par  value." — Commonwealth   Bonding  &   Cas- 
ualty Ins.  Co.  V.  Hollifield  (Tex.  Civ.  App.) 

184  S.  W.  776. 
"Pendency."— Pemberton    v.    Pemberton    (Ky.) 

184  S.  W.  378. 
"Permanency." — Indiana   Co-op.    Canal   Co.   ▼. 

Gray  (Tex.  Civ.  App.)  184  S.  W.  242. 
"Police  power."— State  ex  rel.  Wabash  Ry.  Co. 

V.  Roach  (Mo.)  184  S.  W.  069. 
"Political    party."— Waples   v.    Marrast   (Tex.) 

184  8.  W.  180. 
"Portion."— Diffie  v.  White  (Tex.  Civ.  App.)  184 

S.  W.  10«5. 
"Prescription."- State   v.    Nlcolay    (Mo.    App.) 

184  S.  W.  1183. 
"Presence   of   property."— Bank   of  Almyra    v. 

Laur  (Ark.)  184  S.  W.  39. 
"Presumption  of  fact." — Luten  v.  Missouri,  K. 

&  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  184 

S.  W.  798. 
"Principal."- Tyake    r.    State    (Tex.    Or.    App.) 

184  8.  W.  213. 
"Private    bankers."- State    ex    rd.    Barker   v. 

Sage  (Mo.)  184  S.  W.  984. 


"Privy."— Ferrell-Mloliael  Abstract  &  Title  Co. 

V.   McCormac  (Tex.   Civ.  App.)  184  8.  W. 

1081. 
"Proximate    cause." — .Scballer    v.    lioak    (Ma 

App.)  184  S.  W.  1179. 
"Public   purpose."— Waplee   v.    Marrast   (Tei.) 

184  8    W   180 
"Qultclaiin."— Pridgen  v.  Cook  (Tex.  CSv.  App.) 

184  S.  W.  713. 
"Receipt." — Julias  Seidel  Lumber  Co.  r.  Weawi 

(Mo.  App.)  184  S.  W.  484. 
"Release."— Parr  v.  Chicago,  B.  &  Q.  B.  Co. 

(Mo.  App.)  184  S.  W.  1169. 
"Residence."- Denny  v.  Sumner  (bounty  (Teno.) 

184  8.  W.  14. 
"Rever8ed."-Na8hville,  C.  &  St.  I*  By.  v.  Bol- 
ton (Tenn.)   184  S.  W.  9. 
"Scope    of    employment." — Marshall    v.   United 

Rys.   Co.   of   St.   Louis   (Mo.   App.)   184  S. 

W.  150. 
"Service."- State  ex  rel.  King  v.  Board  of  Trus- 
tees of  Firemen's  Pension  F^nd  of  Kansas 

City  (Mo.  App.)  184  S.  W.  020. 
"Such."— State  ex  rel.  King  v.  Board  of  Trus- 
tees of  Firemen's  Pension  Fund  of  Kan«ai 

City  (Mo.  App.)  184  S.  W.  929. 
"Tax."— Waples  v.  Marrast  (Tex.)  184  8.  W. 

180. 
"Transactions  with  deceased." — Lester  v.  Hnt- 

son  (Tex.  Civ.  App.)  184  8.  W.  26a 
"Trespass."— Carver  Bros.  v.  Merrett  (Tex.  Civ. 

App.)  184  S.  W.  741. 
"Unjust  discrimination."— Quanah,  A.  &  P.  Hy. 

Co.  V.  Warren  (Tex.  Civ.  App.)  184  S.  W. 

232. 
"Usual    course   of  trade." — ^Krower  ▼.    Martin 

(Tex.  Civ.  App.)  184  S.  W.  511. 
"Waiver."— Horstmann  v.  Capitol  Life  Ins.  Co. 

of  Colorado  (Mo.  App.)  184  S.  W.  1164. 
"While  in  such  service."— State  ex  rel.  King  t. 

Board    of    Trustees    of    Firemen's    Penwoa 

Fund  of  Kansas  City  (Mo.  App.)  184  S.  W. 

929 
"Wild  f owl."— Crabtree  ▼.  State  (Ark.)  184  8. 

W.  430. 

WORK  AND  UBOR. 

See  Mechanics'  Liens. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «s>347. 

WRITS. 

Se«  Attachment;  Certiorari;  Courts,  «=»20T; 
Execution ;  Oamishment,  ^»93 ;  Habeu 
Corpus;  Injunction;  Mandamus;  Process; 
Prohibition;     Replevin  ;>    Seqnestratioa. 

WRITS  OF  ERROR. 

See  Appeal  and  Error. 

WRONGFUL  DEATH. 

See  Death. 

WRONGFUL  GARNISHMENT. 

See  Garnishment,  ^3>250. 

YEAR. 

See  Landlord  and  Tenant,  «=»76.  104. 
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